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DEPOSITION 

"A  ^deposition'  is  testimony  taken  out 
of  court  under  authority  which  will  enable  it 
to  be  read  as  evidence  in  court  and  has  no 
ration  to  oral  testimony  taken  in  court  or 
before  a  master."  In  re  Harrison  Bros.,  197 
Fed.  320.  322  (quoting  13  Cyc  p.  832). 

"Depositions  are  a  species  of  evidence  of 
a  secondary  character;  admissible  where  the 
viva  voce  testimony  of  the  deponent  is  not  at- 
tainable." Under  Bev.  St  1888,  |  4096,  as 
amended,  providing  that,  where  a  corpora- 
tion is  a  party,  the  president,  managing 
agent,  or  agent,  or  employ^  of  the  corpora- 
tion may  be  examined  before  trial,  deposi- 
Uons  of  mere  employ^  of  a  defendant  cor- 
poration, taken  before  trial,  are  not  admis- 
sible, where  deponents  are  present  at  the 
trial,  subject  to  be  called  and  examined  as 
witnesses.  Hughes  v.  Chicago,  St  P.,  M.  & 
O.  R.  Co.,  99  N.  W.  897,  902,  122  Wis.  258 
(quoting  Weeks,   Depositions,  {{  4-6). 

By  B.  &  C.  Comp.  §  816,  a  "deposition" 
Is  defined  to  be  a  written  declaration  under 
oath,  made  upon  notice  to  the  adverse  party, 
f6r  the  purpose  of  enabling  him  to  attend 
and  cross-examine.  State  v.  Woolridge,  78 
Paa  333,  3.36,  45  Or.  389. 

The  word  "deposition,"  as  used  in  Pen. 
Code.  S  872,  prior  to  its  amendment  In  1905, 
providing  that  if  it  appeared  from  the  ex- 
amination of  accused  that  a  public  offense 
had  been  committed,  and  there  was  sufficient 
cause  to  believe  him  guilty  thereof,  the  mag- 
istrate should  indorse  on  the  deposition  an 
order  for  his  commitment,  was  synonymous 
with  the  word  "complaint,"  to  which  it  was 
changed  by  the  amendment.  People  v. 
Lapique,  103  Pac.  164,  165,  10  Cal.  App.  669. 

Testimony  given  before  an  examiner  may 
be  treated  as  a  "deposition"  within  the  mean- 
ing of  Rev.  St    U.   S.  §  824,  providing  for 
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solicitor's  fees  for  each  deposition  taken  and 
admitted  in  evidence.  State  of  Missouri  v. 
State  of  Illinois,  26  Sup.  Ct  713,  714,  202 
U.  S.  598,  50  L.  Ed.  1160. 

Depositions  taken  before  a  trial  Judge 
to  be  used  as  evidence  on  defendant's  mo- 
tion to  dismiss  were  not  depositions  taken 
"to  be  used  on  the  trial  of  the  merits"  with- 
in Kirby's  Dig.  |  3157,  permitting  deposi- 
tions to  be  used  on  the  trial  of  all  the  issues 
in  certain  cases  named,  as  where  the  wit- 
ness is  absent  from  the  state,  etc.  Ferguson 
&  Wheeler  Land,  Lumber  &  Handle  Co.  v. 
Good,  133  S.  W.  183,    184,  97  Ark.  106. 

The  transcript  of  the  testimony  of  a  par- 
ty, relating  to  transactions  with  the  ad- 
verse .party,  given  at  a  trial  occurring  during 
the  lifetime  of  the  adverse  party,  is  not  a 
"deposition,"  within  Code,  {  4605,  providing 
that  a  party  may  have  his  own  deposition 
read  in  evidence,  where  his  evidence  would 
be  incompetent  by  section  4604,  providing 
that  no  party  shall  be  examined  as  a  witness 
in  regard  to  personal  transactions  with  a 
decedent,  etc.,  though  Acts  27th  Gen.  Assem. 
p.  16,  c.  9,  provides  that  a  transcript  of  the 
testimony  of  a  witness  at  a  trial  shall,  when 
material  and  competent  be  admissible  in  evi- 
dence at  any  subsequent  trial.  Greenlee  v. 
Mosnat  111  N.  W.  996-999,  136  Iowa,  639, 
14  L.  R.  A.  (N.  S.)  488. 

Affidavit 

"Deposition,"  as  used  in  Comp.  Lkws 
1909,  I  2182,  relating  to  perjury,  providing 
that  the  making  of  a  deposition  is  deemed  to 
be  complete  from  its  delivery  by  the  accused 
with  the  intent  that  it  be  uttered  or  publish- 
ed as  true,  includes  "affidavit,"  since  section 
2965  provides  that  every  mode  of  written  in- 
strument under  oath  or  affirmatioh  is  em- 
braced by  the  term  "depose."  Town  of  Che- 
cotah  V.  Town  of  Eufaula,  119  Paa  1014, 
1017,  31  OkL  85. 
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DEPOSITION 


Under  Practice  Act,  |  228,  anthorizingr  a 
Supreme  Court  examiner  to  take  any  "affida- 
vit" thfit  may  be  taken  before  a  Supreme 
Court  commisBioner,  a  Supreme  Court  exam- 
iner may  take  ttie  deposition  of  a  judgment 
defendant  under  an  order  directing  liim  to 
make  discovery  in  proceedings  supplemental 
to  execution,  though  technically  an  "affida- 
vit" is  taken  ex  parte,  and  though  a  "deposi- 
tion" is  technically  taken  on  notice,  so  that 
the  testimony  taken  under  an  order  for 
discovery  is  technically  a  "deposition/*  but 
the  words  "deposition"  and  "affidavit"  may 
be  synonymoua  Herschenstein  ▼.  Hahn,  71 
Atl.  105,  106,  77  N.  J.  Law.  39. 

Code  Cr.  Proc.  {  148,  provided  that,  when 
an  information  was  laid  before  a  magis- 
trate, he  should  examine  on  oath  the  inform- 
ant and  prosecutor  and  any  witnesses  he 
might  produce,  take  their  depositions,  and 
cause  them  to  be  subscribed  by  the  parties. 
Section  149  provided  that  the  depositions 
must  set  forth  the  facts  stated  by  the  prose- 
cutor and  his  witnesses  tending  to  establish 
accused's  guilt  Plaintiff  was  diarged  with 
false  registration,  which  could  be  establish- 
ed only  by  proof  of  the  residence,  which  he 
had  stated  to  the  board  of  election  officers, 


and  of  the  falsity  of  such  statement,  and 
upon  application  of  a  deputy  state  superin- 
tendent of  elections  to  a'  magistrate  for  a 
warrant  for  plalntifTs  arrest,  and  an  infor- 
mation verified  by  such  deputy,  on  a  day  in 
November,  1905,  which  was  left  blank  and 
based  entirely  upon  information  and  belief, 
the  sources  of  which  were  not  given,  amount- 
ing to  no  more  than  a  statement  of  his  con- 
clusion that  a  crime  had  been  committed, 
and  the  affidavit  of  a  person,  whose  resi- 
dence was  by  mistake  of  election  officials 
substituted  for  that  given  by  plaintiff  when 
he  registered,  that  plaintiff  did  not  live  at 
such  address,  were  presented.  The  affidavit 
of  the  deputy  did  not  even  recite  that  in 
making  his  diarge  he  relied  upon  a  copy 
of  the  original  registration  book.  Held,  that 
there  was  before  the  magistrate  no  "deposi- 
tion," within  the  meaning  of  the  Code,  and, 
the  magistrate  having  also  failed  to  examine 
the  deputy  and  his  witnesses  as  required  by 
the  Code,  the  warrant  issued  for  plaintiff's 
arrest  was  a  nullity;  the  magistrate  having 
no  Jurisdiction.  Tanzer  y.  Morgan,  123  N. 
Y.  Supp.  497,  600,  139  App.  Dlv.  lU 

As  prooeedins 

See  Proceeding. 
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DEPOT 


DEPOSITOR 


See  SavlDgs  Expositor. 

"A  '-depositor*  is  not  the  owner  of  any 
specific  money  in  the  bank.  He  is  simply  the 
owner  of  a  right  and  credit  against  the 
bank."  Wright  v.  Holmes,  62  Atl.  607,  608, 
100  Me.  606,  3  L.  R.  A.  (N.  S.)  769,  4  Ann. 
€a&  583. 

A  "depositor"  is  one  who  delivers  to  or 
leaves  with  a  bank  money  subject  to  his 
order,  either  upon  time  deposit  or  subject  to 
chedc.  State  v.  Coming  State  Sav.  Bank, 
113  N.  W.  500,  602,  136  Iowa,  79. 

The  holders  of  certificates  of  dei)Osit  are 
"depositors"  in  the  bank  within  the  Constitu- 
tion providing  that  stockholders  of  banks 
shall  be  liable  to  depositors  in  a  sum  equal  to 
the  amount  of  their  stock  over  and  above  its 
face  value.  J.  H.  Wilkes  fc  Co.  v.  Arthur,  74 
S.  H  361,  362,  91  S.  C.  163. 

A  holder  of  a  bank's  certificate  of  de- 
posit, payable  on  a  fixed  date  with  interest, 
is  not  a  "depositor,"  within  the  Constitution, 
giving  depositors,  who  have  not  stipulated 
for  interest,  a  preference  in  case  of  the 
bank's  insolvency.  Taylor  v.  Hutchinson,  40 
South.   108,    110.    145  Ala.  202. 

The  word  "depositor"  is  used  in  its  or- 
dinary meaning  in  the  business  of  banking 
in  Comp.  Laws,  K  6102,  6116,  6136,  6141, 
authorizing  a  bank  to  declare  a  dividend 
after  providing  for  expenses  and  surplus, 
providing  for  a  reserve,  making  stockhold- 
ers liable  to  the  "depositors"  to  the  amount 
of  the  stock  in  addition  to  the  stock,  and 
limiting  loans  which  may  be  made  by  the 
bank,  and  stockholders  of  a  bank  are  not 
"depositors"  to  the  amount  of  the  surplus; 
for,  until  a  division  thereof,  the  surplus  is 
owned  by  the  shareholders  collectively,  and 
is  l^  them  collectively  embarked  as  the  cap- 
ital of  the  bank  in  the  banking  business, 
and  stockhold^ii  sued  on  their  statutory  lia- 
Irflity  may  not  defend  on  the  ground  that 
they  are  creditors  of  the  bank  to  the  amount 
of  a  proportional  share  of  the  surplus. 
Wedemeyer  v.  Hindelang,  126  N.  W.  708,  709, 
161  Mich.  600. 

On  the  insolvency  of  a  bank,  the  court 
defined  the  terms  "depositors"  and  "general 
creditors"  as  follows : ,  "The  following  claims 
which  have  been  filed  and  allowed  herein 
shall  be  classed  as  depositors,  to  wit:    'All 
the  claims  of  persons  whose  claims  are  bas- 
ed upon  the  balance  due  them,  as  depositors, 
in  their  respective  general  checking  deposit 
accounts  with  said  bank.    All  persons  whose 
claims  are  based  upon  sums  due  them  as 
depositors,  upon  certificates  of  deposit  Issued 
by  said  bank,  as  such,  for  deposits,  of  money 
in  the  usual  course  of  business.    All  persons 
whose  <^ims  have  been  established  and  al- 
lowed by  this  court,  and  expressly  designated 
as  depositors'  in  the  Judgments  and  orders 
heretofore  entered  In  this  cause.    And  the 


court  further  finds  that  the  claims  of  all 
other  creditors  which  have  been  allowed  and 
established  against  said  bank,  which  are  not 
included  In  the  above,  are  general  creditors." 
State  ex  reL  Carroll  v.  Corning  State  Sav. 
Bank,  103  N.  W.  97,  98,  127  Iowa,  198. 

DEPOSITORY 

See    County    Depositories;    Depositary; 
Special  Depository. 

One  who  received  an  article  of  mer- 
chandise for  the  sole  purpose  of  doing  work. 
upon  It  is  not  a  "depository,"  such  as  a  ware- 
houseman or  wharfinger,  within  Pen.  Code, 
H  629,  633,  penalizing  any  warehouseman, 
wharfinger,  or  other  depository,  who,  after 
giving  a  receipt  or  voucher  for  merchandise, 
shall  deliver  it  without  surrender  of  the 
receipt  or  voucher  for  cancellation.  Manny 
V.  Wilson,  122  K  Y.  Supp.  16,  20,  137  App. 
Dlv.  140. 

DEPOT 

See  Oil  Depot;  Passenger  Depot 
See,  also,  Station. 

As  freight  or  passenger  statioii 

In  the  United  States  the  words  "depot" 
and  "station,"  as  used  In  connection  with 
railroads,  are  synonymous.  In  re  Atlantic  & 
St  L.  R.  Co.,  62  AtL  141,  143,  100  Me.  430. 

The  word  "depot"  means  a  building  for 
the  accommodation  and  protection  of  passen- 
gers or  freight  Midland  Valley  It  Co.  v. 
State,  119  Paa  413,  414,  29  Okl.  777. 

"The  term  'depot'  •  •  •  may  mean 
a  house  for  the  storage  of  freight  and  the 
accommodation  .of  passengers,  or  it  may 
mean  a  place  where  railroad  trains  regular- 
ly come  to  a  stop  for  the  convenience  of  pas- 
sengers and  for  the  purpose  of  receiving  and 
discharging  freight,  or  it  may  include  all 
these  things."  The  maintenance  of  a  freight 
depot  passenger  traffic  being  transferred  to 
the  depot  of  another  company  in  the  same 
town,  was  a  sufficient  compliance  with  a 
stipulation  in  a  railway  bonus  note  that 
a  depot  should  be  maintained  in  the  town. 
Fayetteville  Wagon,  Wood  &  Lumber  Co.  v. 
Kenefick  Const  Co.,  88 'S.  W.  1031,  1032,  76 
Ark.  616  (quoting  and  adopting  the  definition 
in  Arkansas  Cent  R.  Co.  v.  Smith,  71  S.  W. 
947,  71  Ark.  189). 

A  place  is  not  a  "depot"  where  It  is 
shown  that  railroad  ground  on  which  a 
switch  was  laid  was  not  open  for  use  by 
the  public ;  passengers  were  permitted  to  get 
on  and  off  trains  at  that  point  but  could  not 
procure  tickets  there  for  any  station  on  the 
road  or  by  one  for  this  point;  packages  of 
freight  were  sometimes  thrown  off  there  for 
the  accommodation  of  the  consignees  but 
there  was  no  agent  to  take  charge  of  such 
freight  when  thrown  off;  it  was  not  a  regu- 
lar stopping  place  for  trains  for  any  pur- 
pose, especially  for  taking  on  and  discharging 
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either  freight  or  passengers.  Dnncan  y.  St 
Louis,  I.  M.  Ai  S.  Ry.  Ck).,  85  S.  W.  661,  663, 
111  Mo.  App.  1^3  (citing  Webster's  Diet; 
Bouv.  Law  Diet  [Lawe's  Bd.]  1031). 

A  freight  car  placed  on  a  side  track,  and 
at  which  freight  was  received  and  cars 
stopped  when  flagged,  is  not  a  "depot,"  with- 
in the  stipulation  in  a  deed  that,  in  consider- 
ation of  the  grant  of  a  right  of  way,  the  com- 
pany would  put  a  "depot  on  the  land,"  as  the 
word  "depot"  in  the  stipulation  was  intend- 
ed to  mean  a  permanent  structure  to  be  used 
as  a  receptacle  for  freight  and  passengers, 
and  to  be  of  a  kind  in  keeping  with  its  other 
depots.  St  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Ber- 
ry, 110  S.  W.  1049,  1051,  86  Ark.  309. 

The  word  "depot,"  in  a  statute  requiring 
railroads,  under  penalty,  to  keep  their  **de- 
pots"  or  passenger  houses  lighted  and  open 
to  ingress  and  egress  of  passengers,  like 
"passenger  house,"  as  used  in  the  statute, 
means  some  cliaracter  of  house  or  building 
that  can  be  warm  and  open  as  well  as  lighted, 
and  does  not  apply  to  depot  platforms  or 
other  places  where  passengers  are  expected 
to  get  on  or  off  trains.  Oulf,  G.  &  S.  F. 
Ry.  Co.  V.  Barrett,  47  S.  W.  10.39,  1040,  19 
Tex.  Civ.  App.  626. 

The  word  "depot,"  as  used  in  an  ordi- 
nance making  it  unlawful  for  any  person  to 
drum  or  solicit  busluess  for  a  hotel  on  the 
trains  or  "depots"  of  any  railroads,  Includes, 
not  only  the  depot  building,  but  the  platform 
and  grounds  connected  therewith,  and  used 
by  the  company  for  its  business  with  the  pub- 
lic. ,  Moore  v.  Campbell,  109  S.  W.  544,  645, 
85  Ark.  5S1. 

Of  a  brewery 

An  ordinance,  after  providing  for  a  li- 
cense fee  for  each  brewery,  distillery,  "de- 
pot," or  agency  established  or  maintained  In 
the  city,  provided  that  any  structure  within 
the  city  used  for  the  storage  of  liquors 
brewed  by  any  brewery  outside  the  city  and 
shipped  in  for  sale  or  distribution  "^hall  be 
considered  a  "depot  of  a  brewery"  under  the 
provisions  of  the  ordinance,  whether  the  liq- 
uors be  stored  by  the  owner  of  the  brewery, 
or  an  agent,  or  a  ^purchaser.  Schmidt  v. 
City  of  Indianapolis,  80  N.  E.  632,  636,  168 
Ind.  631,  14  L.  R.  A.  (N.  S.)  787,  120  Am.  St 
Rep.  385. 

DEPOT  GROUNDS 

"Depot  grounds"  of  a  railroad  company 
prima  facie  Include  all  that  part  of  the  right 
of  way  which  is  left  unfenced'  between  the 
switches  and  cattle  guards,  on  either  side  of 
the  platform,  including  the  switches  and  side 
tracks,  and,  in  the  absence  of  evidence  show- 
ing that  they  are  unreasonable  in  extent, 
will  be  deemed  the  true  limits.  Mills  &  Le 
Clair  Lumber  Co.  v.  Chicago,  St.  P.,  M.  &  O. 
R.  Co.,  68  N.  W.  996,  997,  94  Wis.  336. 

A  place  where  a  railroad  received  and 
discharged  passengers  on  signal,  and  where 


it  maintained  a  switch  track,  but  at  which 
it  had  no  building,  was  not  a  depot,  within 
the  rule  permitting  railroads  to  leave  their 
tracks  unfenced  at  "depot  grounds."  Acord 
V.  St  Louis  Southwestern  Ry.  Co.,  87  S.  W. 
537,  543,  113  Mo.  App.  84.' 

Station  grounds,  or  "depot  grounds,"  at 
convenient  points  along  the  line  of  railibads, 
embrace  not  only  the  land  of  the  right  of 
way  but  additional  land  of  such  extent  as 
existing  and  prospective  conditions  seem  to 
require,  but  the  land  originally  appropriated 
should  not  be  arbitrarily  held  to  limit  rail- 
roads or  the  public,  and  in  every  case,  in  de- 
termining what  are  station  %nd  depot 
grounds,  three  conditions  must  concur:  The 
ground^  must  be  necessary,  convenient,  and 
be  actually  used  by  the  railroad  in  transact- 
ing business.  They  therefore  include  suf- 
ficient land  for  safe  and  convenient  approach- 
es and  exits  for  passenger  and  freight  trans- 
portation, for  the  location  of  depot  buildings, 
warehouses,  etc.,  and  an  important  criterion 
as  to  what  land  is  necessary  and  convenient 
is  the  amount  and  character  of  business 
done  at  the  station.  In  re  Atlantic  &  St.  L. 
R.  Co.,  62  Atl.  141-143,  100  Me.  430  (citing 
Davis  V.  Burlington  &  M.  R.  R.  Co.,  26  Iowa, 
549 ;  Smith  v.  Chicago,  M.  &  St  P.  Ry.  Co., 
15  N.  W.  303,  60  Iowa,  512). 

"Depot  grounds,"  such  as  are  required  to 
be  fenced  within  the  statute,  may  exist  in 
the  absence  of  either  a  depot  building  or 
station  agent  Welch  v.  St  Louis  &  S.  F.  R. 
Co.,  109  S.  W.  1074, 1076,  131  Mo.  App,  464. 

The  "depot  or  station  grounds"  of  a  rail- 
road company  is  the  place  where  passengers 
get  on  or  off  the  train,  and  where  freight  is 
loaded  and  unloaded,  including  all  grounds 
reasonably  necessary  or  convenient  to  that 
purpose,  together  with  the  necessary  tracks, 
switches,  and  turnouts  ther^n,  or  adjacent 
thereto,  necessary  for  handling  and  making 
up  trains,  storage  of  cars,  etc.,  and  so  much 
of  the  main  track  outside  the  switches  as  Ls 
necessary  for  the  proper  handling  of  trains 
at  the  station.  Wilmot  v.  Oregon  R.  Co.,  87 
Pac.  528,  530,  48  Or.  494.  7  L.  R.  A.  (N.  S.) 
202,  120  Am.  St  Rep.  840,  XI  Ann.  Cas.  18 ; 
(citing  3  words  and  Phrases,  p.  1005  et  seq. ; 
Grosse  v.  Chicago  &  N.  W.  Ry.  Co.,  65  N.  W. 
185,  91  Wis.  482 ;  Grondln  v.  Duluth,  S.  S. 
&  A,  Ry.  Co.,  59  N.  W.  229,  100  Mich.  598). 

DEPOT  POIiIOE 

Men  employed  by  a  railroad  depot  com- 
pany to  direct  passengers  what  trains  to 
take  and  to  make  reports  of  trains,  coming 
into  and  going  out  of  the  depot  were  known 
as  "depot  police."  Brown  v.  Southern  Pac. 
Co.,  88  Pac.  7,  8,  31  Utah,  318. 

DEPRAVED 

A  person  is  "depraved"  when  he  is  gen- 
erally bad,  is  wicked  In  mind  and  heart,  loves 
evil  rather  than  good,  and,  though  a  single 
act  of  adultery  may  be  considered  strong 


DEPRECIATE 
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evidenoe  of  depravity,  It  Is  not  conclusive. 
Knepper  v.  Knepper,  122  S.  W.  1117,  Hid, 
139  Mo.  App.  493. 

DEPRECIATE 

"Depreciation"  is  the  loss  in  value  of 
soaie  destructible  property  over  and  above 
current  repairs.  Cumberland  Telephone  & 
Telegraph  Co.  v.  City  of  Louisville,  187  Fed. 
637.  653. 

DEPREDATOR 

As  robber,  see  Robber. 

DEPRIVE 

Laws  1907,  c.  197,  regulating  the  width 
of  certain  entries  in  bituminous  mines,  and 
exempting  block  coal  mines  from  its  provi- 
^ons,  is  a  proper  exercise  of  police  power, 
and  is  not  unconstitutional  as  a  deprivation 
of  property  without  due  process  of  law. 
Barrett  v.  State,  93  N.  B.  643,  545,  175  Ind. 
112. 

The  owner  of  Philippine  silver  coin  is  not 
"deprived"  of  his  property  therein  without 
due  process  of  law,  contrary  to  Act  July  1, 
1992,- c.  1369,  by  the  prohibition  against  the 
exportation  of  such  coin  from  the  Philippine 
Islands,  under  penalty  of  forfeiture  and 
fine  or  imprisonment,  which  is  made  by  Phil- 
ippine law  No.  1411,  enacted  by  the  Philip- 
pine Commissl<»i  in  the  exercise  of  the  power 
under  Act  Cong.  March  2,  1903,  c.  980,  |  6, 
to  adopt  Bath  measures  as  are  deemed  prop- 
er, not  inconsistent  with  the  organic  act,  to 
maintain  the  parity  between  gold  and  silver 
pesos,  but  such  statute  is  within  the  limits 
of  the  police  power.  Ling  Su  Fan  v.  United 
States,  31  Sup.  Ct.  21,  22,  218  U.  S.  302,  54 
L.  Ed.  1049,  30  K  R.  A.  (N.  S.)  1176. 

**The  constitutional  guaranty  that  no 
person  shall  be  'deprived  of  bis  property* 
without  due  process  of  law  may  be  violated 
without  the  physical  taking  of  property  for 
public  or  private  use.  Property  may  be  de- 
stroyed, or  its  value  annihilated.  It  is 
owned  and  kept  for  some  useful  purpose,  and 
it  has  no  value  unless  it  can  be  used.  Its 
capability  for  enjoyment  and  adaptability  to 
some  use  are  essential  characteristics  and  at- 
tributes, without  which  property  cannot  be 
conceived;  and  hence  any  law  which  de- 
stroys it  or  its  value,  or  takes  away  any  of 
its  essential  attributes,  deprives  the  owner  of 
his  property."  MacMuUen  v.  City  of  Middle- 
town,  98  N.  Y.  Supp.  146,  150,  112  App.  Div. 

BE3PRIVE  ANIMALB  OF  8U8TEKAKCE 
A  person  renting  a  field  to  another  on 
which  to  pasture  cattle,  but  who  has  not 
agreed  to  care  for  the  cattle,  does  not,  by 
leaving  them  in  the  field  in  which  their  own- 
er placed  them,  without  providing  food  or 
shelter,   deprive  them  of  food  and   shelter 
within   Code  Supp.  1907,  §  4969,   providing 
that  any  person  depriving  any  animals  of 


necessary  sustenance  shall  be  punished  ac- 
cordingly. Pieper  v.  Krutzfeldt  (Iowa)  136 
N.  W.  904,  905. 

DEPRimB  OF  EBffPI.OTMENt 

A  teacher  employed  in  both  day  and 
night  schools,  whose  night  employment  was 
terminated  by  discontinuance  of  the  school  in 
which  he  was  employed,  but  whose  employ- 
ment in  day  school  continued;  was  not  **de- 
prived  of  employment,"  so  as  to  be  entitled 
to  preference  in  appointment,  under  Greater 
New  York  Charter,  §  1090,  providing  that,  in 
case  of  the  discontinuance  of  any.  school, 
teachers  who  may  be  thereby  deprived  of 
employment  shall  be  preferred  in  appoint- 
ments to  be  made.  Cusack  v.  Board  of  Ed- 
ucation of  City  of  New  York,  85  N.  Y.  Supp. 
991,  993,  89  App.  Dlv.  355. 

DEPRIVE  THE  OWNER 

See  Permanently  Deprive  the  Owner. 

DEPRIVED  OF  LIBERTT 

See  Restrained  and  Deprived  of  Liberty. 

DEPUTY 

See  Chief  Deputy. 

The  "deputy"  Is  but  the  officer's  shadow 
and  doth  all  things  in  the  name  of  the  of- 
ficer himself,  and  nothing  in  his  own  name. 
Wilkerson  v.  Dennison,  80  S.  W.  765,  767,  113 
Tenn.  237,  106  Am.  St.  Rep.  821,  3  Ann.  Cas. 
297  (citing  Talbott  v.  HQoser,  12  Bush.  [75 
Ky.]  414). 

"Deputies,"  being  appointed  In  the  lan- 
guage of  the  Constitution  "to  perform  the 
duties  of  the  office,"  are  not  mere  servants 
or  agents  of  the  clerk  of  the  court ;  they  are 
agents  and  officers  of  the  court  State,  to 
Use  of  Smith,  v.  Turner,  61  Atl.  334,  337, 
101  Md.  584. 

A  "deputy"  Is  one  who  by  appointment 
exercises  an  office  in  another's  right,  having 
no  interest  therein,  and  doing  all  things  in 
his  prlndpars  name,  for  whose  misconduct 
the  principal  is  answerable.  Halter  v.  Leon- 
ard, 122  S.  W.  706,  708,  223  Mo.  286. 

A  "deputy"  is  a  subordinate  officer  au- 
thorized to  act  in  place  of  the  principal  of- 
ficer in  his  absence.  Civil  Service  Law 
(Consol.  Laws,  c.  7)  |  22,  providing  that  a  vet- 
eran shall  not  be  removed  except  for  incom- 
petency or  misconduct,  but  that  the  section 
shall  not  apply  to  the  position  of  "deputy" 
of  any  official  or  department,  does  not  pre- 
vent the  removal  of  a  veteran  from  the  posi- 
tion of  superintendent  of  streets,  where,  by 
the  city  charter,  it  is  provided  that  the  com- 
missioner of  public  works  shall  be  the  head 
of  the  department  of  public  works,  and  that 
he  shall  appoint,  to  hold  during  his  pleasure, 
a  superintendent  of  streets,' and  that  in  case 
of  the  absence  or  disability  of  the  commis- 
sioner, or  a  vacancy  In  office,  the  superin- 
tendent of  streets  shall  discharge  the  duties 
of  the  office  until  the  commissioner  returns 
or  his  disability  ceases,  or  the  vacancy  is 
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filled;  the  duty  of  the  superintendent  being 
to  supervise  the  making  and  repairing  of 
streets  under  the  direction  of  the  commission-, 
er  of  public;  works.  Williams  v.  Darling, 
122  N.  Y.  Supp.  534,  639,  67  Misc.  Rep.  205. 

As  afsistant 

See   Assistant 
As  oflleor 

See  Officer. 

DERAIL  SWITCH 

A  "derail  switch"  is  a  device  which  when 
set  will  cause  a  car  running  loose  on  the  side 
track  to  run  off  its  rails  to  the  ground  be- 
fore reaching  the  main  track.  Jones  v.  Kan- 
sas City,  Ft  S.  &  M.  R.  Co.,  77  S.  W.  890, 
892.  178  Mo.  528.  77  S.  W.  890,  101  Am.  St 
Rep.  434. 

DERECHO 

"Derecho,"  in  Spanish  law.  is  the  Impost 
laid  upon  goods  or  provisions,  persons  or 
lands,  by  way  of  tax  or  contribution.  Noe 
V.  Card,  14  CaL  576.  608. 

DERELICT 

A  vessel  is  "derelict"  In  the  maritime 
sense,  when  she  is  abandoned  without  hope 
of  recovery  or  without  intention  of  returning. 
It  is  sufficient  if  there  has  been  an  abandon- 
ment at  sea  by  the  master  and  crew  without 
hope  of  recovery;  but  the  mere  quitting  of 
the  ship  to  procure  assistance  from  shore, 
or  with  the  intention  of  returning  is  insuf- 
ficient Merrill  v.  Fisher,  91  N.  E.  132,  133, 
204  Mass.  600,  134  Am.  St  Rep.  706,  17  Ann. 
Cas.  937. 

An  essential  element  of  a  "derelict" 
vessel  is  that  the  boat  must  be  abandoned. 
The  word  is  derived  from  "de  linquere,"  and 
the  definition  given  in  the  dictionaries  in- 
dicates the  same  meaning:  To  leave,  to 
abandon;  a  ship  abandoned  at  sea.  A  ves- 
sel which,  although  disabled,  has  not  been 
abandoned  by  her  officers  and  crew  Is  not 
a  "derelict",  and  salvage  for  her  rescue  can- 
not be  awarded  on  that  basis.  The  Laun- 
berga,  154  Fed.  959,  966. 

The  abandonment  must  be  complete, 
and  so  a  vessel  anchored  a  mile  or  two  from 
shore  in  comparatively  calm  weather,  and 
left  by  her  crew  with  the  intention  to  re- 
turn, is  not  a  "derelict."  The  Minnie  B. 
Kelton,  181  Fed.  237,  242. 

A  ^'derelict"  is  "a  boat  or  vessel  found 
deserted  on  the  seas,  whether  it  arose  from 
accident  or  necessity  or  voluntary  derelic- 
tion." A  large  schooner  b^^me  stranded 
on  Frying  Pan  Shoals  off  the  North  Carolina 
coast  in  March.  A  contract  was  noiade  with 
the  owner  of  tugs  to  float  the  schooner  and 
deliver  her  at  a  port  but  the  effort  was 
unsuccessful.  Ten  days  after  the  stranding, 
and  after  she  had  been  abandoned  by  the 
master  and  crew,  she  was  moved  off  the 


shoal  by  a  high  wind,  and  one  of  the  tugs 
attempted  to  tow  her  to  port  but  was  un- 
able and  abandoned  her.  Her  hull  was  un- 
der water  and  her  masts  and  rudder  gone. 
Subsequently  a  tug  from  Savannah  went  in 
search  of  and  found  her,  about  100  miles 
from  Charleston,  which  was  the  nearest 
port  she  could  enter,  owing  to  her  draft. 
After  going  to  Charleston  and  obtaining  the 
assilBtance  of  two  other  tugs,  she  was  again 
found,  and  the  three  tugs  towed  her  to  that 
port  nearly  10  days  after  she  had  gone 
adrift.  Meantime  tiie  insurer  had  sent  out 
a  tug,  which  made  a  search  for  her,  but  not 
in  the  locality  where  she  could  have  been 
found.  She  was  sold  with  her  cargo  for 
$24,000.  The  salvage  service  was  performed 
with  skill,  and  at  considerable  trouble  and 
risk,  owing  to  her  condition.  Held,  that  she 
was  a  "derelict."  and  that  the  salvors  were 
entitled  for  their  services  to  one-half  the 
proceeds  of  vessel  and  cargo  after  payment 
of  the  expenses  and  costs.  The  Myrtle  Tun- 
nel, 146  Fed.  324.  329  (quoting  and  adopting 
definition  of  Mr.  Justice  Story). 

Prima  facie  a  vessel  found  at  sea  in  a 
situation  of  peril,  with  no  one  on  board,  is  a 
"derelict"  but  where  the  master  and  orew 
have  left  temporarily  for  the  purpose  of  ob- 
taining assistance,  and  with  intent  to  re- 
turn and  resume  possession,  she  is  not  tech- 
nically a  "derelict"  although  another  ves- 
sel finding  her  in  such  condition  and  rescu- 
ing her  is  entitled  to  salvage  compensation 
as  in  case  of  a  derelict.  The  Shawmut  155 
Fed.  476,  47a 

The  term  "derelict"  imports  a  certain 
condition  of  things  introducing  elements 
which  tend,  on  the  general  principles  of  sal- 
vage^  to  raise  the  amount  of  salvage  reward. 
There  are  three  conditions  which  a  derelict 
generally  fulfills:  The  first  by  the  risk  to 
which  the  salved  ship  is  exposed;  .the 
second  is  that  she  has  no  men  on  board  her 
and  has  to  be  approached  without  such  aid 
as  they  could  afford;  and  the  third  is  that 
the  position  of  the  men  put  on  board  the 
vessel  was  not  without  risk,  and  the  labor 
cast  on  the  remainder  of  the  crew  of  the 
salving  vessel  left  on  board  their  own  ves- 
sel is  very  considerably  increased.  The 
Theta,  135  Fed.  129.  133. 

DERIVE 

The  word  "derivative"  is  defined  as 
coming  from  another  or  as  acquired  from 
another;  hence  a  fraudulent  conveyance, 
while  valid  as  betwe^i  the  parties,  is  void 
as  against  creditors,  and  a  judgment  credi- 
tor may  maintain  a  creditors' '  suit  to  set 
aside  the  conveyance  as  against  the  objec- 
tion that  his  action  is  derived  from  the  gran- 
tor, since  his  action  is  a  remedy  given  to 
a  judgment  creditor.  Hubbard  v.  United 
Wireless  Tel.  Co.,  115  N.  Y.  Supp.  1016,  1017, 
62  Misc.  Rep.  538. 
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The  word  "derive"  is  not  limited  to  de- 
scent or  transmission;    hence,  under  Code 
18T3,   §S  2241,  224a,  declaring  parents  the 
natural  guardians  of  their  children,  and  pro- 
Tiding  that  where  a  minor  has  property  not 
''"deriyed"  ftom   either  parent,   a  guardian 
must  be  appointed  to  manage  the  s^me,  a 
parent  may  manage  the  property  of  an  in- 
fant son  where  the  property  Is  derived  from 
the  parent,  who  directs  that  deeds  thereto 
shall  be  executed  in  the  son's  name.    Bing- 
stad  V.  Hanson,  130  N.  W.  145, 140, 150  Iowa, 


The  word  "derives,**-  as  used  in  Ck>de,  f 
4604,  providing  that  no  person  from  whom 
any  party  derives  any  title  by  assignment 
or  otherwise  shall  be  a  witness,  etc..  Is  .de- 
fined as  meaning  "to  receive,  as  from  a 
source  or  origin,  to  obtain  by  descent  or 
transmission** ;  and  the  statute  does  not  dis- 
qualify an  agent  as  a  witness,  since  an 
agent  is  not  Interested  In  the  result  of  the 
action  or  bound  by  the  Judgment.  Stiles  v. 
Breed,  130  N.  W.  376,  380,  151  Iowa,  86. 

Act  April  15,  1905  (Sess.  Acts  1905,  p. 
292),  created  a  state  sanatorium,  and  section 
24  made  laws  governing  other  eleemosy- 
nary Institutions  applicable  to  it  Kev.  St. 
1S99,  S  7808,  requires  moneys  received  by 
such  institutions  to  be  paid  to  the  state 
treasurer,  and  by  him  placed  in  respective 
funds  created  by  such  sections.  Section  7809 
provides  that  moneys  in  the  state  treasury 
to  the  credit  of  any  such  fund  shall  be  ap- 
propriated for  the  support  of  the  institution 
to  which  the  fund  belongs.  Act  April  15, 
1907  (Laws  1907,  p.  37)  §  27a,  appropriated 
out  of  the  state  treasury  chargeable  to  the 
''Missouri  state  sanatorium  fund**  a  specified 
sum;  "the  same  being  'derived  from  the 
payment  into  the  state  treasury*  by  the 
treasurer  or  other  financial  officer  of  said 
institntlon."  Act  March  19,  1907  (Laws 
1907,  p.  309)  S  15,  requires  the  superintend- 
ent of  the  sanatorium  to  furnish  the  state 
treasurer  sufficient  data  to  enable  him  to 
collect  from  the  various  counties,  etc,  of 
patients.  Section  16  (page  310)  gives  indi- 
gent patients  the  preference  over  private  pa- 
tients. Moneys  received  by  the  state  treas- 
urer under  such  section  15  (Laws  1907,  p. 
309)  from  the  different  counties  are  moneys 
"derived  from  the  payment  into  the  state 
treasury  by  the  treasurer  or  other  financial 
officer  of  said  institution,**  within  such  sec- 
tion 27a  (liaws  1907,  p.  37),  since  by  section 
15  the  state  treasurer  has  been  made  a 
financial  officer  of  the  Institution,  and  as  such 
falls  within  the  term  "other  financial  offi- 
cer." State  ex  rel.  Eaton  v.  Gmellch,  106 
S.  W.  618,  620,  208  Mo.  152. 

DERNIERE  VOLONTE 

"Volonte**  and  "dernlere  volonte'*  .are 
used  as  equivalents  of  "will"  and  "last  wllL" 
In  re  Blllls*  Will,  47  South.  884,  885,  122  La. 
539,  129  Am.  St  Bep.  355. 


DESCEND 

The  use  of  the  term  "descend"  in  Act 
Cong.  May  27,  1902,  c.  888,  32  Stat  245,  and 
the  Original  and  Supplemental  Agreements 
between  the  United  States  and  the  Creek  Na- 
tion, where  descent,  techtilcally  speaking, 
could  not  take  place,  creates  an  uncertainty 
and  ambiguity  calling  for  construction.  Shul- 
this  V.  MacDougal,  162  Fed.  331,  839. 

Am  so  to 
In  a  will  devising  land  to  testator*s 
widow  for  life  and  providing  that  at  her 
death  It  should  descend  to  their  children, 
the  word  ''descend'*  Is  used  In  the  sense  of 
''go  to.**  Case  v.  Haggarty,  137  N.  W.  979, 
980,  91  Neb.  746  (dtlng  3  Words  and  Phrases, 
pp.-  2012-2014). 

As  p»8S  by  operatloa  of  lav 

The  legal  and  technical  meaning  of  "de- 
scend** Is  to  pass  by  Inheritance  by  opera- 
tion of  law.  Harvey  v.  Ballard,  96  N.  B. 
558»  561,  252  IlL  67. 

As  A  word  of  inherltanee 

"Descend,"  where  used  In  a  will  giving 
one  a  life  estate  with  the  remainder  to  de- 
scend to  those  who  otherwise  would  take  the 
property  as  his  heirs,  signifies  an  Intention 
of  the  testator  that  the  property  shall  follow 
the  same  channel  Into  which  the  law  would 
direct  It,  and  so  pass  the  devisee  a  fee  sim- 
ple.   Hayes  v.  Martz  (Ind.)  84  N.  B.  546,  547. 

Under  a  devise  of  land  by  a  testator  to 
his  daughter,  to  "descend'*  at  her  death  to 
her  children  and  at  their  death  to  "revert 
to  my  son,  whom  I  appoint  my  lawful  at- 
torney, and  I  cause  him  to  be  Interested  for 
the  valuable  consideration  of  $1  to  cause  to 
be  made  and  kept  In  possession  of  my  daugh- 
ter, and  at  her  death  to  descend  to  her 
children,**  the  children  of  the  daughter  upon 
her  death  took  the  fee  In  remainder,  which 
upon  their  death  passed  to  their  h^s  and 
to  the  heirs  of  the  testator's  son.  Calmes  v. 
Eubank  (Ky.)  40  S.  W.  669,  670. 

A  bequest  of  property  to  the  testator's 
daughter  for  life  to  "desc^id**  to  her  bodily 
heirs  vests  only  a  life  estate  in  the  first 
taker,  with  a  remainder  over;  the  Code 
having  abolished  the  rule  in  Shelley's  Case. 
Mason  v.  Pate*8  Ex*r,  34  Ala.  379,  389. 

The  word  "descend**  has  always  had  a 
well-known,  certain,  technical,  legal  mean- 
ing. Descent  or  hereditary  succession  is  the 
title  whereby  a  man,  on  the  death  of  his 
ancestor,  acquires  the  ancestor's  estate  by 
right  of  representation  as  his  heir  at  law. 
The  homestead  statute  being  chiefly  to  pro- 
vide an  abiding  place  for  the  family  so  long 
as  It  continues  as  such,  and  not  for  the  pur- 
pose of  defining  the  character  of  estates  or 
the  general  qualities  of  ownership.  It  should 
be  construed  to  mean  that,  on  the  death  of 
one  spouse,  the  land  descends  to  the  other, 
and  In  that  respect  It  Is  a  statute  of  descent 
The  statute  (Civ.  Code.  1872,  {  1265)  origi- 
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nally  provided  that  on  the  death  of  either 
sx)ou8e  the  homestead  descended  to  and  the 
title  at  once  vested  In  the  survivor.  Hannon 
V.  Southern  Pac.  R.  C,  107  Pac.  335,  338,  12 
CaL  App.  308. 

Testator  gave  to  his  widow  all  his  prop- 
erty for  life,  and  directed  that  after  her 
death  the  same  should  be  equally  divided 
between  his  children,  provided  that  the  por- 
tion that  should  go  to  his  unmarried  daugh- 
ter should  "descend  to  her  bodily  heirs." 
Held  to  create  an  estate  tail  in  the  daugh- 
ter, converted  into  an  estate  In  fee  by  Ky. 
St.  1903,  §  2343;  the  words  quoted  being 
words  of  inheritance,  and  not  of  purchase. 
Edwards  v.  Walesby  (Ky.)  98  S.  W.  306,  307. 

In  the  original  Greek  Agreement,  ra,ti- 
fled  by  Act  March  1,  1901,  c.  676,  f  28,  31 
Stat  869,  which  provided  that,  in  case  of 
the  death  of  the  person  entitled  to  enroll- 
ment as  a  member  of  the  tribe,  his  distrib- 
utive share  of  its  lands  and  money,  to  which 
he  would  have,  been  entitlecL  if  living,  should 
descend  to  his  heirs  according  to  the  laws 
of  descent  and  distribution  of  the  Greek  Na- 
tion, and  to  be  allotted  and  distributed  to 
them  accordingly,  the  word  "descend"  is  not 
used  in  its  strict  legal  sense^  but  as  meaning 
that  the  lands  and  property  ot  the  deceased 
member  shall  be  allotted  to  the  same  per- 
sons who  would  have  inherited  if  such  mem- 
ber had  survived  to  receive  the  allotment, 
and  such  person  took  no  vested  interest  be- 
fore allotment.  Hence,  where  such  deceased 
member  had  not  been  enrolled  and  nov allot- 
ment had  been  made  at  the  time  of  taking 
effect  of  the  Supplemental  Agreement,  rati- 
fied by  Act  June  30,  1902,  c.  1323,  32  Stat 
SOO,  which  by  section  6  repeals  such  provi- 
sions "in  so  far  as  they  provide  for  descent 
and  distribution  according  to  the  laws  of 
the  Creek  Nation,"  and  provides  that  such 
descent  and  distribution  shall  be  in  accord- 
ance with  chapter  49  of  Mansfield's  Digest 
of  the  Statutes  of  Arkansas,  the  later  pro- 
vision governs,  and  title  to  the  allotment 
when  made,  passes  to  those  who  would  in- 
herit under  the  Arkansas  statuta  Brann  v. 
Bell,  192  Fed.  427,  428 ;  Armstrong  v.  Wood, 
195  Fed.  137,  139. 

Section  7  o*f  the  supplemental  argeement 
with  the  Five  Civilized  Tribes  of  Indians 
(Act  June  30,  1902,  c.  1323,  32  Stat  501), 
promulgated  August  8,  1902,  provides  that 
"all  children  born  to  those  citizens  who  are 
entitled  to  enrollment  under  previous  acts, 
subsequent  to  July  1,  1900,  and  up  to  and 
Including  May  25,  1901,  and  living  upon  the 
latter  date,  shall  be  placed  on  the  rolls  made 
by  said  commission."  Also,  "if  any  such 
child  has  died  since  May  25,  1901,  or  may 
hereafter  die  before  receiving  his  allotment 
of  lands,  and  distributive  share  of  the  funds 
of  the  tribe,  the  lands  and  moneys  to  which 
he  would  be  entitled  if  living  'shall  descend 
to  his  heirs  as  herein  provided  to  be  allotted 
and  distributed  to  them."     Held,  that  the! 


word  "descend,"  which  was  technically  in- 
aiq;>licable  to  the  situation  described,  since 
the  decedent  would  never  be  seised  of  the 
property,  was  used  to  indicate  the  character 
of  the  title  or  estate  which  passed  to  the 
heirs,  it  not  being  intended  that  they  should 
take  the  property  as  an  additional  bounty 
from  the  tribe  but  by  virtue  of  th^r  heir- 
ship, their  title  being  one  of  inheritance 
rather  than  of  purchase,  the  situation  being 
made  the  same  by  such  provision  as  though 
the  title  had  become  vested  in  the  decedent 
before  his  death.  Shulthis  v.  McDougal,  170 
Fed.  529,  531,-  95  C.  -C.  A.  615. 

As  A  word  of  pnroliase 

The  word  "descend"  was  used  tn  the 
senSe  of  to  "go  to,"  under  a  will  giving  a  vest- . 
ed  remainder  to  the  testator's  children  expect- 
ant on  the  death  of  testator's  widow,  and 
providing  that  in  case  of  the  decease  of  any 
of  said  children,  his  or  her  shares  to  "de- 
scend" to  the  heirs  of  their  bodies.  Taylor 
V.  Stephens,  74  N.  E.  980,  982,  165  Ind.  200. 

The  term  "descend  to  them"  in  the  will 
should  be  construed  to  mean  "go  to  them," 
and  not  to  evidence  an  intention  that  upon 
the  grandson's  death  the  estate  given  him 
should  vest  in  his  children  or  descend  in 
them  by  operation  of  law.  Hays  v.  Martz, 
89  N.  B.  303,  307,  173  Ind.  279. 

A  deed  of  gift  conveying  property  to  a 
trustee  in  trust  for  the  grantor's  wife  dur- 
ing her  life  and  at  her  death  to  "descend"  to 
her  children  creates  a  life  estate  in  the  wife, 
with  remainder  to  her  children.  Greenwood 
V.  Ooleman,  34  ^la.  150. 

Where  a  deed  of  gift  gave  property  to 
the  grantor's  daughter  to  enjoy  during  her 
life  and  to  descend  to  the  natural  heirs  of 
her  body,  the  word  "desc^id"  means  that 
the  property  should  go  to  her  bodily  heirs 
as  succeeding  the  parent  McYay's  Adm'r 
V.  Ijams,  27  Ala.  238,  244. 

Where  a  deed  conveyed  land  to  the  gran- 
tor's son,  the  land  to  "descend"  to  the  son's 
children,  if  he  shall  have  any,  but  if  i^ot  to 
revert  to  the  grantor  and  his  heirs,  the  word 
"descend"  was  not  used  in  Its  technical  legal 
sense,  for  the  fee  could  not  descend  from  the 
son,  because  it  was  not  vested  in  him,  and 
could  not  descend  from  the  grantor  because  it 
was  to  pass  by  the  deed,  and  not  by  his 
death,  'and  as  the  law  favors  the  vesting  of 
estates  unless  a  contrary  intention  appears, 
there  is  nothing  in  the  deed  inconsistent  with 
the  vesting  of  the  remainder  in  the  first  child 
born  to  the  grantor's  son,  subject  to  open  and 
let  in  after-bom  children.  Lewis  t.  Butts, 
128  N.  Y.  Supp.  842,  844. 

Testator,  by  the  third  clause  of  his  will, 
without  an  introductory  clause,  devised  to  his 
daughter  one-half  of  a  farm,  to  her  heirs  if 
she  *should  have  any  children,  and  if  she 
should  have  none  to  descend  to  the  oldest 
son  of  J.,  if  .he  should  have  any  lawfully  be- 
gotten, at  her  death;   if  he  should  have  no 
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male  lielrs  to  descend  to  all  ber  heirs  alike, 
except  to  J.  himself,  bnt  not  to  prohibit  his 
heirs  from  recelviug  his  part.  Held,  that  the 
word  "descend"  Indicated  that  testator  In- 
tended that  a  fee  should  not  pass,  and  that 
the  oldest  son  of  J.  took  a  life  estate  only 
In  liiB  interest  In  the  land  so  devised,  and  not 
a  fee,  under  the  rule  that  obtained  prior  to 
ReT.  Code  1852, 'amended  to  1893,  p.  640,  c. 
84,  S  24,  declaring  that  a  deylse  of  real 
estate  without  words  of  limitation  shall  pass 
a  fee,  that  such  devise  gives  to  the  devisee  a 
Hfe  estate  only  unless  an  Intention  to  gliv 
a  neater  estate  Is  sufficiently  expressed  In 
the  will.  In  re  Reed's  Estate  <Del.)  76  AU. 
617,  619,  7  PennewiU,  30. 


See  Direct  Descendants;  Lineal  Descend- 
ants. 

The  Century  Dictionary  defines  the  word 
"descendant"  as  "an  Individual  proceeding 
from  an  ancestor  in  any  degree;  Issue;  off- 
spring, near  or  remote";  and  Worcester  de- 
ilncs  "descendant"  as  "the  offspring  of  an 
ancestor;  progeny."  In  re  Cook's  Estate,  100 
N.  Y.  Supp.  628,  629,  50  Misc.  Rep.  487. 

The  word  "descendants,"  used  in  the  cre- 
ation of  a  separate  estate  of  a  married  wo- 
man, wUl  not,  at  her  death,  exclude  the  mari- 
tal rights  of  the  husband,  except  as  to  the 
chlldr^L  Wood  v.  Reamer,  82  S.  W.  572, 
574,  118  Ky.  841. 

S.  bequeathed  to  her  grandsons  J.  and 
W.  an  amount  of  money;  her  will  providing 
that,  if  either  of  them  died  leaving  no  child 
or  descendant  surviving  him,  the  share  he 
received  under  this  will  is  to  go  to  his  sur- 
Tiving  brother,  and  If  both  should  die,  leav- 
ing no  child  or  descendants,  then  to  be  equal- 
ly diyided  between  testatrix's  children.  Held, 
that  the  word  "descendants,"  in  the  connec- 
tion In  which  it  occurs  Is  not  a  word  of  pur- 
chase creating  an  estate  in  a  class  designated; 
but  is  -a  word  of  limitation  whlch^  limits"  or 
describes  the  estate  given.  Daniel  v.  Lips- 
comb, 66  S.  E.  850,  852,  110  Va.  563. 

As  cbildrea 

Child  as  including,  see  Child— Children. 

While  the  words  ''children"  and  "de- 
scendants" are  not  synonymous,  "descend* 
ants"  includes  "chlldzen" — comprises  issue  in 
every  degree.  French  v.  Logan's  Adm*r,  60 
S.  E.  622,  623,  108  Va.  67  (citing  Neilson  v. 
Brett,  40  S.  E.  32,  99  Va.  673). 

The  word  "descendants,"  in  a  will  which 
provides  for  the  payment  to  a  son  of  tes- 
tator of  a  part  of  the  son's  share  of  the  es- 
tate and  directs  that  the  remaining  part 
shall  be  held  in  trust  by  the  executors  for 
ttie  benefit  of  the  son  and  his  direct  de- 
scendants, means  children,  and  the  will  does 
not  create  an  estate  tail  which  entitles  the 
son  to  receive  the  remaining  portion  at  once, 
bnt  a  trust  is  created  for  the  benefit  of  any 
children  the  son  may  leave  at  his  death. 
Ballantine  v.  Ballantine,  162  Fed.  775,  785. 


As  graadelilldreiL 

Code,  art  46,  §  19,  provides  that  the  re- 
alty of  an  intestate  who  leaves  no  child  or 
descendant  shall  descend  to  his  brothers  and 
sisters  and  their  "descendants"  in  equal  de- 
gree, equally.  Section  21  provides  that,  If 
no  brother  or  sister  or  any  "descendant"  from 
such  brother  or  sister  be  living,  then  It  shall 
descend  to  the  father,  and  If  no  father  living, 
then  to  the  mother,  and.  If  no  mother  liv- 
ing, then  to  the  grandfather  on  the  part  of  the 
father,  and.  If  no  such  grandfather  living, 
then  to  the  descendants  of  such  grandfather 
in  equal  degree,  equally.  Section  27  provides 
that,  if  in  the  descending  or  collateral  line 
any  parent  shall  be  dead,  the  child  or  chil- 
den  of  such  parent  shall  by  representation  be 
considered  in  the  same  degree  as  the  parent 
would  have  been  in  if  living,  and  shall  have 
the  same  share  of  the  estate  as  the  parent 
would  have  been  entitled  to  if  living ;  "pro- 
vided that  there  be  no  representation  admit- 
ted among  collaterals  after  brothers'  and  sis- 
ters' children."  Held,  in  a  contest  between 
first  cousins  and  grandnleces  of  an  Intestate 
who  left  no  nearer  relatives,  the  former  claim- 
ing as  descendants  of  his  grandfather  and 
the  latter  as  descendants  of  his  sister,  that 
the  word  "descendants,"  as  used  in  section 
19,  was  not  limited  to  "children"  by  the 
proviso  in  section  27  limiting  the  right  to 
take  "by  representation,"  which  only  applies 
to  one  seeking  to  be  considered  in  the  same 
degree  as  a  deceased  parent  would  have  been 
in  if  living;  and  the  grandnleces  took  as 
"descendants,"  under  section  19,  to  the  exclu- 
sion of  the  cousins,  because  the  latter,  who 
could  only  inherit  by  virtue  of  section  21, 
could  only  take  in  default  of  the  persons 
mentioned  In  section  19.  Hoffman  ▼.  Wat- 
son, 72  Atl.  479,  481,  109  Md.  532. 

As  heirs  or  next  of  kin 

Heirs  as  including,  see  Heirs. 

Where  a  will,  after  providing  for  the  tes- 
tator's wife  and  daughter  and  their  issue, 
if  any,  provided  that,  if  at  the  decease  of 
the  stnrvivor  of  the  wife  and  daughter  there 
should  be  no  living  descendants  of  the  tes- 
tator, then  the  principal  should  be  distribut- 
ed among  the  testator's  own  right  heirs,  un- 
less his  adopted  son  or  his  issue  be  then 
living,  in  which  event  he,  if  living,  or  his 
issue,  if  he  be  not  living,  should  receive  one- 
half  of  the  principal.  It  was  held  that  the 
word  "descendant"  was  used,  in  its  ordi- 
nary sense,  as  me^fting  those  who  can  trace 
their  origin  to  testator  as  ancestor,  and 
that  the  interests  of  testator's  "o^n  right 
heirs"  were  contiiigent  and  vested  in  those 
who  answered  that  description  at  the  happen- 
ing of  the  contingency.  Boston  Safe  Deposit 
&  Trust  Co.  V.  Blanchard,  81  N.  E.  654,  655, 
196  Mass.  35. 

"Descendants"  Includes  the  issue  of  the 
body  of  every  degree,  no  matter  how  remote, 
and  it  does  not  mean  the  next  of  kin  t»r  heirs 
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generally.    Twaltes    v.   Waller,   110   N.    W. 
279,  280,  133  Iowa,  84. 

A«  iMne 

Lawful  issue  as  Including,  see  Lawful 
Issue. 

A  will,  providing  for  the  payment  to  the 
testator's  son  of  a  stated  i)ortion  of  the  es- 
tate, provided  that  "the  remaining  one-fifth 
part  of  his  share  shall  be  held  in  trust  by 
my  executors  for  the  benefit  of  my  said 
son  ♦  *  ♦  and  his  direct  descendants." 
Held,  that  such  provision  did  not  create 
an  estate  tail  which  entitled  the  son  to 
receive  such  portion  at  once.  The  word 
'descendants"  Is  not  used  in  the  sense 
of  "issue."  Ballantine  v.  Ballautine,  152 
Fed.  775,  785. 

It  is  well  settled  in  this  state  that  the 
words  "legal  issue,"  when  used  in  a  will  and 
unexplained  by  the  context,  have  the  mean- 
ing of  "descendants."  Schmidt  v.  JBwett,  88 
N.  E.  1110,  1111.  195  N.  Y.  486,  133  Am.  St 
Hep.  815. 

"Descendants,"  as  used  in  a  will  to  limit 
a  devise  after  termination  of  a  particular 
estate,  may  be  synonymous  with  'issue."  In 
re  Tenney,  93  N.  Y.  Supp.  811,  818,  104  App. 
Div.  290. 

The  term  "descendants,"  as  used  in  a 
will,  includes  all  who  proceed  from  the  body 
of  one  named,  as  children,  grandchildren, 
and  great  grandchildren.  Lich  v.  Lich,  138 
S.  W.  558,  564,  158  Mo.  App.  400. 

The  words  "descendants"  and  "issue,"  in 
their  primary  and  usual  sense,  comprehend 
more  than  immediate  issue.  A  testamentary 
gift  over  to  the  lawful  issue  and  descendants 
of  a  beneficiary  and  to  her  descendants  for- 
ever violates  the  statute  of  perpetuities  in 
force  in  1883,  since  the  descendants  can  only 
be  ascertained  on  the  death  of  the  benefi- 
ciary, and  may  include  children  of  persons 
not  in  being  at  testator's  death.  <Pease  v. 
Cornell,  80  Atl.  86,  88,  84  Conn.  391. 

"Ordinarily  the  word  'descendants'  In- 
cl^ides  the  issue  of  the  body  of  every  degree, 
no  matter  how  remote,  and  it  does  not  mean 
the  next  of  kin  or  heirs  generally."  Where 
a  will  provided  that  the  income  from  prop- 
erty should  be  distributed  quarterly  to  tes- 
tator's children  and,  upon  each  of  their 
deaths,  to  their  children  or  descendants,  a 
granddaughter,  whose  parent  was  dead,  took 
only  a  contingent  inter^t,  which,  being  di- 
vested by  her  death,  cdK^  not  be  willed  to 
her  husband.  Twaltes  t.  Waller,  110  N.  W. 
279,  280,  133  Iowa,  84. 

While  the  word  "issue"  In  a  strictly 
technical  meaning  is  equivalent  to  the  word 
"descendants,"  and  when  used  in  a  will,  in 
the  absence  of  other  words  or  extrinsic  cir- 
cumstances requiring  a  different  meaning,  en- 
titles remaindermen  to  take  per  capita  and 
not  per  stirpes,  it  will  not  be  given  that 
meaning   where   the  language  of   the   will 


shows  a  different  Intention,  and  hence  where 
a  will  provided  for  a  per  capita  taking  in 
equal  portions  by  all  living  grandchildren, 
"including  the  issue  of  any  grandchild  or 
grandchildren  then  deceased  leaving  issue 
then  alive  who  shall  take  the  same  share  to- 
gether, if  more  than  one,  which  such  deceased 
parent  or  parents  would  have  taken  if  living," 
thus  clearly  showing  the  testator's  intention 
to  apply  the  term  only  to  descendants  of  a 
particular  class  at  a  particular  time  and  to 
treat  the  child  or  children  of  each  grandchild 
0i  one  class,  the  remainder  will  be  equally 
divided  among  the  different  classes.  Ker- 
nochan  v.  Whitney,  109  N.  Y.  Supp.  721,  722, 
125  App.  Div.  371. 

A  testator  having  at  the  time  of  t\ie 
execution  of  his  will  a  wife,  two  sons,  W. 
and  G.,  the  latter  of  whom  had  three  chil- 
dren, and  two  daughters  without  children, 
made  a  bequest  in  trust  to  pay  the  income  to 
a  daughter  for  life,  and  on  her  death  to 
divide  the  corpus  and  pay  the  same  to  her 
lawful  issue  and  their  descendants  or  to  her 
descendants  forever.  He  had  made  an  ad- 
vancement to  the  daughter,  so  that,  with  the 
bequest,  her  share  in  the  estate  would  equal 
the  sum  given  the  other  children.  Held,  that 
the  bequest  violated  the  statute  of  perpetui- 
ties in  force  at  the  time  of  testator's  death 
in  1883,  since  issue  and  descendants  compre- 
hended more  than  immediate  issue,  and  since 
the  descendants  could  only  be  ascertained  on 
the  death  of  the  daughter,  and  might  include 
children  of  persons  not  in  being  at  testator's 
death.  Pease  v.  CorneU,  80  Ati.  86,  88,  84 
Conn.  391. 

Where  a  testator  in  one  paragraph  de- 
vised certain  real  estate  to  his  son,  to  have 
and  to  hold  the  same  to  him  for  Ufe,  and,  in 
case  he  should  die  leaving  lawful  male  issue, 
then  to  such  male  issue  his  or  their  heirs 
and  assigns  forever,  and  In  another  para- 
graph directed  his  executors  to  pay  the  lega- 
cies to  his  children  within  three  years  and  to 
release  all  claims  and  demands  which  he  had 
against  any  of  his  children,  the  word  "is- 
sue" was  used  in  its  legal  sense  as  synony- 
mous with  "descendant"  and  not  as  synony- 
mous with  "children,"  and  therefore  Includ- 
ed children  of  a  deceased  child  of  the  dev- 
isee. Wilson  V.  Wilson,  78  N.  Y.  Supp.  408, 
409,  76  App.  Div.  232. 

In  a  will  in  which  the  residue  of  testa- 
tor's estate  was  left  "to  all  my  children  and 
the  descendants  of  such  as  may  be  dead  (they 
to  receive  the  parts  respectively  which  their 
parents  would  have  received  if  alive)  to  be 
distributed  equally  among  them,"  the  testa- 
tor intended  to  regard  each  deceased  child 
as  a  stock  of  descent,  and  the  meaning  of  the 
word  "descendants"  is  restrained,  'so  "that 
grandchildren  whose  parents  were  living 
could  not  take  with  their  parents.  This  con- 
struction lets  in  children  to  equal  shares^  and 
grandchildren  to  the  share  their  parents 
would  have  taken  if  living."     ''The  broad 
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Import  of  the  word  'descendants'  ia  eometimes 
narrowed,  where  there  Is  a  ground  for  Judg- 
ing that  it  was  intended  in  a  restricted  sense. 
Thus  the  word  Issue/  which  is  coextensive 
with  'descendants*  and  includes  every  degree, 
•  has  been  restrained  to  the  sense  of  *chil- 
dren.'"  Snyder  v.  Greeudale  Land  CJo.,  91 
N.  E.  819,  822.  48  Ind.  App.  178. 

As  Issue  of  UtIi&s  person 

The  word  "descendant,"  according  to  Its 
accurate  lexicographical  and  legal  meaning, 
designates  the  issue  of  a  deceased  person 
and  does  not  describe  the  child  of  a  parent 
who  is  still  living.  The  word  is  the  correla- 
tive of  ancestor.  The  word  'Issue"  is  a  word 
of  broader  import  and  may  include  the  chil- 
dren of  a  living  parent  as  well  as  the  chil- 
dren or  descendants  of  one  who  is  dead. 
But  in  an  accurate  sense  one  cannot  have  a 
living  ancestor,  nor  can  a  living  person,  al- 
though be  may  have  children,  have  descend- 
ants. A  trust  deed  conveying  property  to 
trustees  during  their  lives  and  the  life  of  the 
survivor  of  them  recited  that  the  grantor 
wished  to  provide  for  the  maintenance  of 
the  beneficiaries  named,  directed  the  trustees 
to  distribute  the  proceeds  among  the  bene- 
ficiaries, provided  for  the  distribution  there- 
of on  the  death  of  one  or  more  of  the  bene- 
ficiaries with  or  without  "lineal  descend- 
ants," and  that,  on  the  termination  of  the 
trust  estate  by  the  death  of  the  last  surviv- 
ing trustee,  the  "lineal  descendants"  of  the 
beneficiaries  named  should  take  the  body  of 
the  fund,  and  further  provided  that  the  bene- 
ficiaties  should  not  take  any  other  interest 
in  the  cantor's  property  in  the  state  than 
that  therein  granted.  Held,  that  the  phrase 
''lineal  descendants"  must  be  taken  in  its 
technical  sense,  and  the  contingencies  on 
which  the  corpus  of  the  fund  devolved  on  the 
issue  of  the  beneficiaries  were  that  all  the 
beneficiaries,  as  well  as  all  the  trustees, 
should  be  dead.  Parrish  v.  Mills,  106  S.  W. 
882,  886,  101  Tex.  276. 

liCgml  representative 

See  Legal  Representative. 

As  lineal  descendant 

"Descendants"  includes  both  lineal  and 
collateral  relations,  all  who  would  take  un- 
der the  statute  of  descents.  Dungan  v. 
Kline.  90  N.  E.  938,  940,  81  Ohio  St.  371 
(citing  Turley  v.  Turley,  11  Ohio  St  173). 

The  word  "descendants,"  as  used  in  a 
clause  in  a  will  providing  that,  on  the  death 
of  any  of  the  beneficiaries,  his  or  her  share 
should  go  to  their  descendants,  means  chil- 
dren or  grandchildren  in  the  direct  line.  Do- 
zler  V.  Dozier  (Mo.)  81  S.  W.  891,  894. 

In  the  absence  of  anything  in  the  wUl 
indicating  the  contrary,  "descendants,"  in  a 
gift  ot  the  remainder  to  children  reared  by 
testator,  to  be  divided  equally  between  them 
and  their  descendants,  does  not  have  other 
than  its  ordinary  meaning,  so  as  to  include 
brothers  and  sisters  of  one  of  them  dying 


without  issue.    Romjue  ▼.  Randolph,  148  8. 
W.  185,  188,  166  Mo.  App.  87. 

Where  a  testator  left  to  one  daughter 
$2,000  for  life,  and  gave  the  balance  of  his 
estate  to  his  two  daughters  equally,  then 
to  his  legal  descendants,  if  any,  but,  if  none, 
the  balance  was  bequeathed  to  strangers  to 
the  blood,  the  "descendants"  are  those  who 
survive  testator's  daughters,  and  where,  at 
the  execution  of  the  will  and  death  of  testa- 
tor, he  had  two  grandchildren,  the  interest  of 
one,  since  deceased,  does  not  pass  to  his 
father,  who  is  a  stranger  to  the  blood  of  the 
testator.  Hadcox  v.  Cody,  135  N.  Y.  Supp. 
861,  863,  75  Misc.  Rep.  569. 

DESOEKDIBIiE 

'  An  executory  devise  to  one  dependent 
upon  I  he  death  of  the  preceding  owner  in 
fee,  without  children  or  issue  surviving,  be- 
comes a  "descendible"  estate;  "descendible" 
and  "devisable,"  in  relation  to  such  interests, 
being  convertible  terms.  King  v.  Guild,  2 
Tenn.  Ch.  App.  190,  195. 

A  will  provided:  "Lastly,  I  give,  be- 
queath and  devise  to  my  son  all  the  residue 
of  my  property,  both  real  and  personal,  to 
be  held  in  trust,  nevertheless,  by  my  said. ex- 
ecutors, and  managed  and  cared  for  by  them 
for  my  son's  benefit  until  he  shall  arrive  at 
the  age  of  fifty  years,  when  said  trust  shall 
continue  In  the  discretion  of  said  executors, 
and  if  my  son  shall  die  while  it  is  In  force 
he  may  dispose  of  said  property  by  will,  and 
if  he  dies  Intestate  then  this  property  I  be- 
queath to  my  heirs  at  law."  Held,  that 
the  son  took  a  "descendible,  devisable,  and 
alienable"  estate  in  expectancy  within  Real 
Estate  Law  (Laws  1896,  p.  567,  c.  547)  f  49. 
to  which  the  lien  of  the  son's  judgment  cred- 
itor would  attach  under  Code  Civ.  Proc.  § 
1251.  Higgins  V.  Downs,  91  N.  Y.  Supp.  937, 
939,  101  App.  Div.  119. 

DESCENT 

See  African  Descent;  Gift,  Devise,  or 
Descent;  Indians  by  Descent;  Line 
of  Descent 

The  purpose  of  the  act  of  approved  Au- 
gustas, 1910  (Acts  1910,  p.  90),  regulating  the 
use  of  automobiles,  is  to  protect  pedestrians 
and  others  lawfully  on  the  highways  of  this 
state  against  the  consequences  of  the  negli- 
gent and  improper  operation  of  automobiles. 
Construing  the  word  "descent,"  as  used  in 
section  5  of  this  act,  in  the  light  of  its  con- 
text and  the  declared  purpose  of  the  act,  it 
will  be  held  to  mean  a  declivity  in  the  high- 
way over  which,  from  ordinary  human  ex- 
perience and  observation,  it  would  be  deem- 
ed more  dangerous  to  operate  an  automobile 
at  an  excessive  rate  of  speed  than  upon  level 
ground.  Such  a  construction  of  the  word 
''descent"  does  not  make  it  so  indefinite  and 
uncertain  in  meaning  as  to  render  this  provi- 
sion of  the  act  incapable  of  enforcement  as 
a  penal  law.  Elsbery  t.  State  (Ga.)  76  S.  E. 
779,  781. 
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DESCRIBE— DESCRIPTION 


*T)e8cent"  or  "hereditary  succession**  Is 
the  title  whereby  a  man,  on  the  death  of  his 
ancestor,  acquires  his  ancestor's  estate  by 
right  of  representation  as  his  heir  at  law. 
Hannon  v.  Southern  Pac.  R.  Co.,  107  Pac. 
335,  338,  12  Gal.  App.  350;  Parrlsh  v.  Mills, 
106  S.  W.  882,  886,  101  Tex.  276  (quoting  and 
adopting  Barclay  ▼.  Cameron,  25  Tex.  233). 

"There  are  two  modes  only,  regarded  as 
classes,  of  acquiring  a  title  to  land,  viz.,  *de- 
scent'  and  'purchase,'  'purchase*  including 
every  mode  of  acquisition  known  to  law,  ex- 
cept that  by  which  an  heir,  on  the  death  of 
an  ancestor,  becomes  substituted  in  his  place 
as  owner  by  act  of  the  law;"  and  where  a 
Creek  Indian  died  before  enrollment,  to 
which  he  was  entitled,  and  before  selection 
and  patent  of  his  allotment,  under  the  act  of 
Congress,  his  heirs  took  by  purchase,  as  do- 
nees of  the  nation,  and  not  by  descent.  Shul- 
this  V.  MacDougal,  162  Fed.  331,  338  (citing 
3  Washb.  Real  Prop.  p.  4). 

Code,  c.  28,  §  1281,  mle  10,  provides  that 
illegitimate  children  shall  be  considered  le- 
gitimate as  between  themselves  and  their  rep- 
resentatives, and  in  case  of  the  death  of 
such  child  or  his  issue,  without  leaving  is- 
sue, his  estate  shall  descend  to  such  person 
as  would  inherit  if  all  the  children  had  been 
bom  in  wedlock.  Held,  that  the  "descent" 
so  referred  to  was  between  brothers  and  sis- 
ters, and  had  no  application  to  collaterals. 
Bettis  V.  Avery,  52  S.  E.  584,  686,  140  N.  C. 
184. 

The  word  "descent,"  as  used  in  a  statute 
providing  that  an  alien  can  take  by  descent 
lands  in  the  same  manner  as  a  citizen  of  the 
state,  applies  to  the  tenancy  by  the  curtesy, 
which  is  a  tenancy  by  descent,  and  not  by 
purchase.  Cooke  v.  Doron,  64  Atl.  595,  596, 
215  Pa.  393,  7  L.  R.  A.  (N.  S.)  659,  7  Ann. 
Cas.  502. 

Act  of  Congress  approved  March  3,  1885 
(23  Stat.  340,  c.  139),  providing  for  the 
allotment  of  lands  to  the  Indians  residing 
on  the  Umatilla  reservation,  declares  that 
the  law  of  alienation  and  descent  in  force 
in  the  state  of  Oregon  shall  apply  after  pat- 
ents have  been  executed.  Held,  that,  the 
word  "descent"  was  intended  to  render  the 
transmission  of  an  estate  by  inheritance  ap- 
plicable to  the  land  allotted  to  an  Indian 
from  the  time  a  certificate  was  issued.  Kaly- 
ton  V.  Kalyton,  78  Paa  332,  333,  45  Or.  116. 

The  phrase  "right  and  interest  by  de- 
scent," in  a  statute  providing  that  a  con- 
veyance by  the  wife  without  the  joinder  or 
assent  of  her  husband  shall  not  bar  his  right 
and  interest  by  descent  in  the  estate  con- 
veyed, is  to  be  limited  to  conveyances  of 
real  estate,  and  designates  a  right  which  a 
surviving  husband  has  in  the  real  estate  of 
a  deceased  wife  in  place  of  curtesy  and  has 
no  reference  to  the  interest  in  the  personal 
estate  which  comes  through  distribution. 
Wright  V.  Holmes,  62  Ati.  507,  509,  100  Me. 
508,  3  L.  R.  A.  (N.  S.)  769,  4  Ann.  Cas.  583. 


DESCRIBE— DESCRIPTION 

See  As  Above  Described;  Correct  De- 
scription; Defect  in  Description;  Last 
Described;  Substantially  as  Describe 
ed;    Sufficient  Description. 

Any  and  every  description,  see  Any. 

Any  description,  see  Any. 

Similar  description,  see  Similar. 

The  word  "description,"  in  its  ordinary 
and  legal  signification,  means  a  description 
which  has  a  legal  susceptibility  of  being  aid- 
ed by  testimony  so  as  to  identify  the  sub- 
ject-matter. Casey  v.  Luken,  88  N.  E.  347, 
348,  43  Ind.  App.  682  (citing  Lowe  v.  Har- 
ris, 17  S.  E.  539,  112  N.  C.  472,  22  L.  R.  A. 
379). 

Usually  general  "description"  in  a  grant, 
such  as  "all  the  estate,  both  real  and  per- 
sonal of  the  grantor,"  and  "all  my  lands" 
in  the  town,  county,  or  state,  "all  my  lands 
wherever  situated,"  "all  my  right,  title,  and 
interest  In  and  to  my  father's  estate  at  law,'* 
and  the  like,  are  held  sufficient  HoUey's 
Ex'r  V.  Curry,  51  S.  E.  135,  136,  58  W.  Va. 
70,  112  Am.  St  Rep.  944  (citing  Brewster, 
Conv.  §  81;  Pettigrew  v.  Bobbelaar,  63  Cal. 
396;  Frey  v.  ClWord,  44  Cal.  335;  Austin  v. 
Dolbee,  59  N.  W.  608,  101  Mich.  292;  Huron 
Land  Co.  v.  Robarge,  87  N.  W.  1032,  128 
Mich.  686;   Warren  v.  Syme,  7  W.  Va.  474). 

Under  a  statute  concerning  street   Im- 
provements, providing  that  the  council  shall 
pass  a   resolution   of   intention   "describing 
the  work,"  a  resolution  declaring  it  to  be  the 
intention   of  the   council   that  a   described 
street  be  graded,  graveled,  and  guttered  in 
accordance  with  the  plans  and  profiles   on 
file  in  the  office  of  the  city  engineer  and  spec- 
ifications in  the  office  of  the  dty  clerk,  that 
a  cement  curb  be  constructed  along  each  line 
of  the  roadway  of  a  street  in  accordance 
with  the  specifications,  and  that  a  cement 
sidewalk,  five  feet  in  width,  be  constructed 
along  each  side  of  the  street  in  accordance 
with  the  specifications,  contains  a  sufficient 
"description"  of  the  work  where  the  plans 
and  specifications  supply  all  the  information 
required  to  make  the  character  of  the  work 
and  materials  absolutely  certain.    Chase  ▼. 
Trout,  80  Pac.  81,  87,  146  Cal.  350. 

A  "description"  In  a  mortgage  Is  suffi- 
cient whidi  enables  a  third  party,  aided  by 
the  Inquiry  which  the  instrument  itself  sug- 
gests, to  identify  the  property  covered  by  it 
If  it  direc^  the  mind  of  the  inquirer  to  facts 
or  evidence  from  which  he  may  ascertain 
the  mortgaged  property  with  certainty,  it  is 
sufficient.  When  a  mortgage  contains  a  de- 
scription, part  of  which  is  true  and  part 
false  and  erroneous,  that  which  is  false  or 
erroneous  may  be  stricken  out  as  redundant 
or  superfluous,  and  the  description  will  be 
sufficient  if  enough  remains  to  lead  a  third 
party,  by  the  inquiries  it  suggests,  to  the 
identification  of  the  property  covered  by  It 
Livingston  ft  Schaller  ▼.  Stevens,  94  N.  W. 
925,  928,  122  Iowa,  62. 


DESCRIPTIVB 


13 


DESERTION 


■\ 


The  allegations  which  are  not  necessary 
to  the  complete  statement  of  the  cause  of 
action,  bnt  which  the  pleader  must  prove 
because  of  th^  being  of  the  kind  designat- 
ed as  '*deseriptiye,"  are  ordinarily  those 
wliich  limit  more  general  statements,  and 
wlilch  so  advise  the  opposing  party  of  the 
precise  claim  relied  upon  that  to  treat  them 
as  mere  surplusage  would  be  to  require  him 
to  meet  evidence  of  a  state  of  facts  substan- 
tially different  from  what  he  had  occasion 
to  anticipate.  Stevens  v.  Sheriff,  80  Pac 
930,  937,  71  Kan.  434. 

DESERT 


\ 


The  crew  of  a  sailing  vessel  are  not  "de- 
serters" where  they  objected  to  going  to  sea 
short-handed,  and  were  given  the  Option  by 
the  master  to  so  make  the  voyage  or  be  dis- 
diarged  without  pay;  but,  as  they  persisted, 
he  obtained  another  crew  and  made  no  ob- 
jection when  the  old  crew  left  the  vessel, 
Ddther  discharging  them  nor  logging  them  as 
•deserters."    The  Amazon,  144  Fed.  153,  154. 

DESERTTOH  CAm  a  Felony) 

**By  some  early  EngUsh  statutes,  which 
appear  to  have  been  in  force  down  to  the 
BevolutLon  of  1688,  desertion  was  made  fel: 
ony,  punishable  in  the  civil  courts.  ♦  ♦  ♦ 
But  those  statutes  fell  into  disuse  after  Par- 
liament by  the  Mutiny  Acts,  beginning  with 
the  statute  of  1  W.  &  M,  c.  5,  and  re-enact- 
ed almost  every  year  since,  for  the  first  time 
authorized  mutiny  and  desertion  to  be  pun- 
l^ed  at  the  sentence  of  a  court  martial  In 
time  of  peace."  Kurtz  v.  Moffltt,  6  Sup.  Ct. 
148,  152,  115  V.  S.  409,  29  L.  Ed.  458. 

'^Desertion,"  as  used  in  Pub.  Acts  Mich. 
1907,  p.  182,  No.  144,  making  one  who  de- 
serts and  abandons  his  wife  guilty  of  a  fel- 
ony, "abandonment  or  desertion"  means  a 
separation  from,  wrongfully,  without  inten- 
tion of  again  resuming  marital  relations. 
People  V.  Stickle,  121  N.  W.  497,  498,  156 
Mich.  557. 

Where,  after  his  wife  obtained  a  divorce 
and  they  were  living  apart,  accused  failed  to 
comply  with  the  provisions  of  the  decree  re- 
quiring him  to  pay  her  a  weekly  allowance 
for  the  dblldren's  support,  he  was  not  guilty 
of  the  crime  of  desertion  and  abandonment 
of  his  minor  children,  denounced  by  Pub. 
Laws  1907,  No.  144,  where  the  decree  of  di- 
vorce absolutely  deprived  him  of  all  custody 
or  right  over  his  children,  and  imposed  upon 
the  wife  the  duty  of  furnishing  them  sup- 
port, subject  to  his  contribution;  so  there 
could  be  no  "desertion,"  which  is  the  act  of 
a  consort  leaving  his  wife  and  children  with 
intent  to  cause  a  perpetual  separation,  or 
"abandonment,"  which  is  the  act  by  which 
a  man  deserts  and  abandons  his  minor  chil- 
dren. People  V.  Dunston«  138  N.  W.  1047, 
1048,  173  Mich.  368,  42  L.  R.  A.  (N.  S.)  1065. 


In  order  to  warrant  a  conviction  of  de- 
sertion under  Or,  Ck>de,  f  212a  (Laws  1903, 
p.  642,  c.  187),  both  the  "abandonment"  and 
"failure  to  support"  must  have  occurred 
since  the  taking  effect  of  the  statute.  State 
V.  Hoon,  111  N.  W.  462,  463,  78  Neb.  618. 

Code  Supp.  1907,  §§  4775a-4775f,  defining 
desertion,  describes  three  criminal  acts — ^re- 
fusal  of  a  husband  to  provide  for  his  wife; 
abandonment  of  a  legitimate  child  under  the 
age  of  16  years;  and  neglect  to  provide  for 
such  child — and  any  one  of  such  acts  is  de- 
sertion, and  as  to  the  child  there  may  be  an 
abandonment,  constituting  a  crime,  without 
a  neglect  to  provide  for  it.  State  v.  Stout, 
117  N.  W.  958,  960,  139  Iowa,  557. 

DESEBTIOlf  (In  Divorce  I«av) 

See  Constructive  Desertion;  Continued 
Desertion;  Obstinate  Desertion;  Will- 
ful Desertion. 

"Desertion,"  when  applied  to  the  rela- 
tion of  husband  and  wife,  has  a  well-defined 
legal  meaning,  and  signifies  the  act  by  which 
a  man  quits  the  society  of  his  wife  and  chil- 
dren, or  either  of  them,  and  renounces  his 
duties  towards  them.  State  ex  rel.  Mioton 
V.  Baker,  36  South.  703,  704,  112  La.  801  (cit- 
ing Black,  Law  Diet.). 

"Desertion"  in  divorce  law  is  the  volun- 
tary separation  of  one  of  the  married  par- 
ties from  the  other,  or  the  voluntary  refusal 
to  renew  a  suspended  cohabitation,  without 
Justification  either  in  the  consent  or  the 
wrongful  conduct  of  the  other.  Bacon  v. 
Bacon,  70  S.  B.  762,  763,  68  W.  Va.  747  (cit- 
ing Alkire  v.  Alklre,  11  S.  B.  11,  33  W.  Va. 
517;  Martin  v.  Martin,  11  S.  B.  12,  33  W. 
Va.  696;  14  Oyc.  p.  611);  Ault  v.  Ault,  68 
Pac.  231,  29  Colo.  149  (quoting  and  adopting 
definition  In  Johnson  v.  Johnson,  43  Pac. 
130,  181,  22  Colo.  20,  55  Am.  St.  Rep.  112); 
Crounse  v.  Crounse,  60- S.  B.  627,  629,  108 
Va.  108;  Kupka  v.  Kupka,  109  N.  W.  610, 
611,  132  Iowa,  191;  Luper  v.  Luper,  96  Pac 
1099,  1101,  61  Or.  418;  Todd  v.  Todd,  80  Aa 
717,  84  Conn.  591  (citing  Bennett  v.  Bennett, 
43  Conn.  313,  318;  Tlrrellv.  Tirrell,  45  AtL 
153,  72  Conn.  567,  570,  47  L.  R.  A.  750);  Rec- 
tor V.  Rector,  79  Atl.  295,  78  N.  J.  Eq/386; 
Patter.son  v.  Patterson,  88  Paa  196,  197,  45 
Wash.  296. 

Desertion  is  an  actual  abandonment  of 
matrimonial  cohabitation,  with  an  Intent  to 
desert  willfully,  and  maliciously  persisted  In 
without  cause  for  two  years.  Olson  v.  Ol- 
son, 27  Pa.  Super.  Ct.  128,  131. 

A  physical  departure  from  a  spouse  is 
not  essential  to  "desertion."  Rector  v.  Rec- 
tor, 79  Atl.  295,  302,  78  N.  J.  Eq.  386. 

That  a  wife  is  maintaining  an  action 
against  her  husband  for  separate  mainte- 
nance or  divorce  will  not  prevent  her  absence 
from  him  amounting  to  "desertion."  The 
action  must  have  been  begun  in  good  faith; 
and  there  is  no  presumption  that  she  acted 
in  good  faith  where  there  was  no  foundation 
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for  ber  action.    Kusel  t.  Kiisel,-81  Pac.  297, 
298,  147  Cal.  62. 

Under  Code  Civ.  Proc.  i  370,  providing 
that  a  wife,  wlien  living  separate  from  ber 
husband  by  means  of  his  "desertion"  of  her, 
may  sue  alone,  the  "desertion"  need  not  have 
continued  for  the  statutory  period  entitling  a 
wife  to  a  divorce,  but  the  desertion  must  be 
such  as  is  given  as  a  cause  for  divorce  by 
Code  Civ.  Proc.  §  95,  to  wit,  a  voluntary  sep- 
aration with  intent  to  desert  Humphrey  v. 
Pope,  54  Pac.  847,  848,  122  Cal.  253. 

Desertion,  however  willful  and  without 
reasonable  cause,  is  no  ground  for  divorce, 
unless  continued  for  the  statutory  period. 
Luper  V.  Luper,  96  Pac.  1099,  1101,  61  Or. 
418. 

A  husband's  wrongful  abandonment  of 
his  wife  does  not  constitute  desertion,  if 
within  one  year  thereafter  she  showed  by 
her  words  or  conduct  that  she  acquiesced  in 
the  separation.  Creasey  v.  Creasey,  151  S.  W. 
219,  226,  168  Mo.  App.  68. 

"Desertion**  is  a  marital  offense,  con- 
sisting in  the  voluntary  separation  of  one  of 
the  married  parties  from  the  other,  or  the 
refusal  to  renew-  suspended  cohabitation 
without  Justification  either  in  the  consent  or 
the  wrongful  conduct  of  the  other  party. 
Buckner  v.  Buckner,  84  AtL  156,  160,  118 
Md.  1^1. 

"Desertion,"  warranting  a  divorce,  is  a 
breach  of  matrimonial  duty  accompanied  by 
an  Intent  to  desert,  concurrently  existing  in 
uninterrupted  combination  during  at  least 
the  entire  statutory  period  of  one  year  and 
until  the  entry  of  a  decree;  it  not  being  prop- 
er to  Join  two  periods  of  desertion  to  make 
the  statutory  period,  however  brief  the  pe- 
riod of  cohabitation  separating  the  two  pe- 
riods of  desertion.  Luper  v.  Luper,  96  Pac. 
1099.  1101,  61  Or.  418. 

"Desertion"  Is  a  continuing  offense,  but 
It  continues  only  so  long  as  there  is  a  want 
of  consent  to  the  separation  on  the  part  of 
the  deserted  party.  The  original  offense  is 
not  destroyed  by  the  fact  that,  after  the  de- 
sertion has  continued  for  the  period  neces- 
sary to  make  it  ground  for  divorce,  the  stat- 
us of  the  separation  changes  and  it  becomes, 
in  every  way,  agreeable  to  the  deserted  par- 
ty. McMullen  v.  McMullen,  73  Pac.  808, 
809,  140  Cal.  112. 

Where  a  husband  deserted  his  wife,  and 
without  intending  to  resume  the  marital  re- 
lation, induced  her  to  cohabit  with  him,  un- 
der the  belief  that  the  marital  union  had 
been  restored,  and  again  deserted  her,  the 
period  of  desertion  was  not  interrupted,  and 
the  wife  was  entitled  to  a  divorce  fdr  deser- 
tion continuing  for  three  years  from  the  l>e- 
ginning  of  the  first  abandonment  Womble 
V.  Womble  (Tex.)  152  S.  W.  473,  474. 

Where  the  meaning  of  the  word  "deser^ 
tlon"  is  not  controlled  by  the  wording  of  the 
statute,  matrimonial  desertion  occurs  when- 


ever either  spouse,  without  good  reason  or 
Just  cause,  consecutively  and  persistently  re- 
fuses to  have  intercourse  with  the  other; 
but  under  Rev.  St  1899,  f  2921,  allowing  a 
divorce  where  either  party  has  absented  him- 
self or  herself  for  a  year,  without  a  reason- 
able cause,  there  must  not  only  be  a  cessa- 
tion of  copulation,  but  the  husband  and  wife 
must  not  live  together  under  the  same  roof. 
Hence  where  they  do  so  live  the  wife's  re- 
fusal ot  sexual  intercourse,  continued  for 
more  than  a  year,  is  not  "desertion"  Justi- 
fying a  divorce.  Williams  v.  Williams,  99 
S.  W.  42,  44,  121  Mo.  App.  349  (citing  and 
adopting  Hall  v.  Hall,  77  Mo.  App.  600). 

For  the  wife  of  one  who  emigrates  to 
America  to  better  his  condition  to  refuse  to 
accompany  or  follow  him,  without  other  ex- 
cuse than  disinclination  to  leave  her  native 
land,  is  T'desertion,"  entitling  the  husband  to 
divorce.  Franklin  v.  Franklin,  77  N.  E.  48, 
49,  190  Mass.  349,  4  L.  R.  A.  (N.  S.)  145,  5 
Ann.  Cas.  851. 

Where  the  husband  establishes  a  new 
home,  and  requests  his  wife  to  follow  him  to 
the  new  domicile,  and  furnishes  her  the 
means  with  which  to  travel,  and  she  declines 
to  take  up  her  residence  with  him,  the  hus- 
band is  not  thereby  guilty  of  deserting  the 
wife.  Roby  v.  Roby,  77  Pac.  218,  214,  10 
Idaho,  139. 

"Desertion"  is  not  made  out  by  a  show- 
ing that  when  the  husband  returned  from 
work  at  noon  on  a  day  named,  he  found  that 
most  of  the  furniture  of  his  house  had  been 
taken  away;  that  he  had  seen  his  wife  but 
twice  since  that  time ;  that  she  gave  no  rea- 
son for  leaving  him,  and  that  he  knew  of 
none;  that  he  said  nothing  of  previous  dis- 
agreements and  it  did  not  appear  that  he 
made  any  effort  to  find  out  why  she  left  him, 
or  to  invite  her  back;  on  the  contrary,  it 
appeared  that  he  voluntarily  paid  her  a  cer- 
tain sum  per  week  during  a  portion  of  the 
period  of  alleged  desertion.  He  gave  no  ex- 
planation of  why  he  made  this  payment 
Olson  V.  Olson,  27  Pa.  Super.  Ct  128,  131. 

Desertion  Justifying  a  divorce  Is  the  vol- 
untary separation  of  one  spouse  from  the 
other,  or  the  voluntary  refusal  to  renew  a 
suspended  cohabitation,  without  Justification 
either  in  the  consent  or  wrongful  conduct  of 
the  other,  and  though  there  must  be  a  simul- 
taneous separation  and  an  intent  to  desert 
and  though  desertion  does  not  exist  without 
the  presence  of  both,  the  two  need  not  begin 
together,  and  desertion  begins  whenever  to 
either  one  the  other  is  added.  A  separation 
of  husband  and  wife  caused  by  the  wife  leav- 
ing her  home  and  living  separately  and  apart 
from  her  husband  without  Justification  estab- 
lishes the  termination  of  cohabitation,  essen- 
tial to  desertion.  Taylor  v.  Taylor,  77  Atl. 
133,  136,  112  Md.  666. 

In  an  action  by  a  wife  for  divorce  on 
the  ground  of  desertion,  complainant  must 
prove  that  defendant  willfully  deserted  or 
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absented  himself  from  her,  ^without  any  rea- 
sonable cause,  for  the  space  of  two  years. 
Trimmer  v.  Trimmer,  74  N.  B.  96,  97.  215 
lU.   121. 

^Wbere  a  husband  fits  up  a  home  for  his 
wife,  is  able  to  provide  for  her  in  a  manner 
suitable  to  their  station  of  life,  and  writes 
her  to  come  to  him,  and  she  refases  to  do 
so,  for  reasons  not  sufficient  to  entitle  her  to 
a  decree  of  divorce,  and  for  such  reasons 
li^es  separate  and  apart  from  her  husband 
for  more  than  the  statutory  period  preceding 
tbe  filing  of  the  bill  by  him,  the  husband  is 
entitled  to  a  decree  of  divorce.  Walton  ▼. 
Walton,  114  lU.  App.  116,  lia 

As  affecting  "desertion"  it  is  the  hus- 
band's right  to  fix  the  family  domicile.  Pat- 
terson Y.  Patterson,  88  Paa  196, 197, 46  Wash. 
296  (citing  14  Gyc  pp.  611,  612). 

To  constitute  "desertion  willful,  contin- 
ued,  and  obstinate"  as  a  ground  for  divorce, 
t^kuee  elements  must  concur :  First,  cessation 
of  cohabitation;  second,  intent  in  the  mind 
ot  defendant  to  desert ;  and,  third,  separa- 
tion against  the  will  of  complainant.  Tiiylor 
v.  Taylor,  70  Atl.  323,  326,  73  N.  J.  Bq.  746 
(citing  Taylor  v.  Taylor,  28  N.  J.  Bq.  207). 


Mere  absence  of  one  spouse  from  the  oth- 
er, though  voluntary,  does  not  constitute  '*de- 
sertion";  but  cohabitation  must  cease,  and 
there  must  be  intent  in  the  mind  of  the  of- 
fending party  to  desert  or  abandon  tlie  other. 
HaU  v.  Hall.  71  S.  B.  103,  69  W.  Ya.  175,  84 
L.  B.  A.  (N..8.)  758. 

Under  P.  L.  1902,  p.  502,  authorizing  a 
divorce  for  "two  years  willful,  continued,  and 
otetinate  desertion,*'  the  two-year  term  con- 
templated by  the  statute  is  that  immediately 
preceding  the  filing  of  the  petition  for  divorce 
and  not  the  first  two  years  of  the  period  of 
separation.  Myles  v.  Myles,  76  Atl.  1037,  77 
N.  J.  Eq.  265. 

The  term  of  "two  years*  willful,  contin- 
ued, and  obstinate  desertion**  described  in  di- 
vorce act  (P.  L.  1902,  p.  502)  as  entitling  the 
injured  party  to  a  divorce  of  vinculo,  is  that 
next  preceding  the  filing  of  the  petition  for 
divorce.  Myles  v.  Myles,  76  Atl.  1037,  77  N. 
J.  Eq.  265. 

lUtfuMl  of  seanutl  iat«reoii«se 

"E^esertion**  by  a  husband  or  wife  need 
not  be  a  total  abnegation  of  all  marital 
rl^ts.  A  spouse's  willful  refusal  to  engage 
In  sexual  intercourse  is  desertion  under  the 
statute,  making  desertion  ground  for  divorce, 
and  hence,  where  a  husband  refused  to  con- 
summate the  marriage  by  sexual  intercourse, 
he  deserted  his  wife,  even  though  he  support- 
ed her  and  they  lived  under  the  same  roof. 
Raymond  T.  Raymond  (N.  J.)  79  Atl.  430, 
431. 

Unjustifled  refusal  of  one  spouse  for  the 
statutory  desertion  period  to  have  sexual  1q- 
teroourse  with  the  other,  and  withdrawal 
IVom  other  marital  duties  against  the  ottier's 


I  will,  constitutes  "desertion,"  though  they  con- 
tinue to  reside  in  the  same  house.  Rector  v. 
Rector,  79  Atl.  295,  304,  78  N.  J.  Eq.  386. 

A  husband  without  the  wife's  consent 
has  the  right  to  establish  the  family  domicile, 
and  it  is  her  duty  to  live  with  him  at  his 
domicile  if  it  is  reasonably  possible  for  her  to 
do  so.  But  if  a  husband  by  his  own  acts,  in- 
tentionally brings  the  cohabitation  to*  an  end, 
and  by  bis  own  acts  keeps  It  at  an  end  for 
the.  statutory  period,  showing  no  evidence  of 
a  reasonable  purpose  to  renew  his  marital  re- 
lations, he  is  guilty  of  desertion,  and  she  is 
entitled  to  a  divorce  on  that  ground.  Walker 
V.  Walker,  59  South.  898,  899,  64  Fla.  636. 

SeparatioiL 

"Desertion,**  to  justify  a  divorce,  is  a  vol- 
untary separation  of  one  spouse  from  the  oth- 
er for  a  statutory  time  without  the  latter*8 
consent,  without  Justification,  and  with  the 
intention  of  not  returning ;  but  mere  separa- 
tion is  not  desertion,  and  a  spouse,  suing  for 
desertion,  must  show  that  he  has  not  ac- 
quiesced in  the  separation  and  accepted  it  as 
satisfactory.  Andrade  v.  Andrade  (Ariz.)  128 
Pac.  813,  817.  * 

"Desertion**  of  a  husband  or  wife  means 
more  than  merely  going  away,  and  more  than 
separation.  It  negatives  the  idea  of  a  friend- 
ly separation  or  a  separation  for  a  just  cause. 
As  defined  by  1  Bouv.  L.  Diet,  p.  561,  "de- 
sertion** is  the  "act  by  which  a  man  abandons 
his  wife  and  children  or  either  of  them.'* 
People  V.  Stickle,  121  N.  W.  497,  498,  156 
Mich.  557. 

Although  a  husband,  after  separating 
liimself  from  hia  wife  and  children  without 
lawfbl  excuse  still  provides  for  their  sup- 
port, his  conduct  may  constitute  the  matri- 
monial offense  of  desertion.  Power  v.  Power, 
68  AtL  192,  194,  66  N.  J.  Eq.  320,  105  Am.  St 
Rep.  663. 

Same— Omnpnlsory 

A  husband  who  so  treats  his  wife  as  to 
render  it  impossible  for  her  to  live  with  him 
in  safety  Is  guilty  of  desertion  as  if  he  him- 
self had  left  the  home  with  intent  never  to  re- 
turn. Davenport  v.  Davenport,  56  S.  E.  562, 
565, 106  Va.  736. 

A  wife  who  left  her  husband,  who  was 
drinking  heavily,  could  not  procure  a  divorce 
from  her  husband  on  the  theory  of  construc- 
tive desertion,  where  the  separation  was  not 
forced  upon  the  wife  by  the  husband's  drunk- 
enness, but  was  brought  about  by  consent, 
and  in  order  to  relieve  the  husband,  who  was 
in  financial  straits,  until  he  should  be  able  to 
procure  employment  and  provide  a  suitable 
home.    Foote  v.  Foote  (N.  J.)  61  AtL  90,  92. 

A  wife  cannot  establish  "desertion"  by 
showing  that  the  husband  refused  to  comply 
with  her  demands  relative  to  his  habits  and 
manner  of  supporting  her,  since  she  is  bound 
to  accept  the  position  which  her  husband  is 
able  to  maintain  for  her.  Provost  v.  Provost 
(N.  J.)  08  AtL  619. 
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It  Is  only  saeh  conduct  upon  the  part  of 
the  husband  as  will  entitle  the  wife  to  a  de- 
cree of  divorce  as  will  justify  a  desertion  by 
her.    Walton  v.  Walton,  •ll4.  IlL  App.  116, 

iia 

In  a  suit  for  divorce  for  willful  and  con- 
tinued desertion,  it  is  immaterial  which  of 
the  married  parties  leaves  the  marital  home, 
and  the  one  intending  to  bring  the  marriage 
relation  to  an  end  commits  the  desertion,  and 
a  wife  who  drove  her  husband  away  is  the 
deserter.  Hudson  v.  Hudson,  51  South.  .857, 
858,  59  Fla.  529,  29  L.  R.  A.  (N.  S.)  614,  138 
Am.  St  Rep.  141,  21  Ann.  Cas.  278. 


fltvtual  oonseat 

Desertion  by  the  spouse  implies  want  of 
consent  and  unwillingness  by  the  other  spouse, 
and  there  can  be  no  desertion  where  the  sep- 
aration is  upon  mutual  consent  Summers  v. 
Summers  (Ind.)  100  N.  E.  71,  72. 

''Desertion"  is  the  willful  separation  of 
one  of  the  married  parties  from  the  other, 
without  legal  cause.  A  separation  by  mutual 
consent  is  not  desertion  oq  the  part  of  either, 
unless  one  of  the  parties  offers  to  resume 
cohabitation  and  the  offer  is  refused.  Bur- 
nett V.  State,  81  S.  W.  382,  383,  72  Ark.  398. 

What  may  have  been  desertion  in  its  in- 
ception, but  has  become  a  separation  with 
mutual  consent  within  two  years,  is  not 
«  ground  for  divorce.  The  mutual  consent  that 
will  prevent  a  divorce  upon  the  ground  of  de- 
sertion may  be  inferred  from  the  conduct  of 
the  parties,  and  need  not  be  put  in  the  form 
of  a  solemn  written  agreement  Olson  y.  Ol- 
son. 27  Pa.  Super.  Ct  128,  131. 

DESERTION  (In  Iffaritime  Iav) 

"From  the  year  of  the  Declaration  of 
Independence,  Congress  has  dealt  with  deser- 
tion as  exclusively  a  military  crime,  triable 
and  punishable  in  time  of  peace,  as  well  as  in 
time  of  war,  by  court-martial  only,  and  not 
by  the  dvil  tribunals;  the  only  qualification 
being  that  since  1830  the  punishment  of  death 
cannot  be  awarded  in  time  of  peace.**  Kurtz  v. 
Moffltt,  6  Sup.  Ct  148,  153,  115  U.  'S.  501,  29 
•    L.  Ed.  458. 

"Desertion"  la  the  unlawful  and  willful 
abandonment  of  a  vessel  during  a  Voyage 
with  an  intention  not  to  return  to  duty,  a 
quitting  of  the  ship  and  her  service,  4iot  only 
without  leave  and  against  the  duty  of  the 
party,  but  with  an  Intent  not  to  return. 
Where  a  seaman  left  a  vessel  by  permission, 
got  drunk,  and  was  imprisoned,  which  pre- 
vented his  return  to  his  home  port  with  the 
vessel,  but  there  was  nothing  to  Indicate  that 
he  had  an  intention,  when  he  went  ashore, 
not  to  return,  he  was  not  guilty  of  desertion. 
The  Charles  K.  SchuU,  166  F^d.  374,  375. 

DESIGN 

See  Premeditated  Design. 

As  lateiLd 

"Design"  is  the  conceived  plan  or  systam 
by  which  an  intent  is  to  b6  carried  out  or 


attained.  Crosby  v.  Wells,  67  Atl.  295,  302, 
73  N.  J.  Law,  790  (citing  Wigm.  Bv.  {§  237, 
300). 

With  reference  to  evidence  of  other 
offenses  to  show  design  or  system,  a  "design** 
implies  a  preconceived  plan  or  preparation, 
while  "system"  may  b^  established  by  any 
facts  showing  a  general  intent  coupled  witli 
similarity  of  method  or  arrangement  People 
V.  Harben,  91  Pac.  398,  400,  5  Gal.  App.  29. 

A  "design"  to  commit  murder  may  be  In- 
dicated by  the  deliberate  selection  and  use  of 
a  deadly  weapon,  by  previous  quarrels  or 
grudges,  or  by  prior  menaces  or  threats,  and 
It  is  not  necessary  that  such  design  should 
have  existed  in  accused's  mind  for  any  con- 
siderable time  before  the  killing  if  it  existed 
when  the  mortal  wound  was  inflicted.  State 
V.  Adams  (Del.)  65  Atl.  610,  511,  6  Pennewill, 
178. 

The  word  "design,"  in  Wilson's  Rev.  & 
Ann.  St  1903,  f  2167,  defining  murder  as 
"homicide  when  perpetrated  without  authori- 
ty of  law  and  with  a  premeditated  'design' 
to  effect  the  death  of  the  person  killed," 
means  intention,  puriwse,  aim,  scheme,  or 
plan  in  the  mind.  Walcher  v.  Territory,  90 
P.  887.  888.  18  Okl.  528. 

•    **Intent  to  kill'*   means  Just  what   the 
ordinary  signification  of  the  words  suggest 
Whether  it  he  described  by  the  words  "ac- 
tual intent,"  "design/*  or  "premeditated  de- 
sign" makes  no  difference.    When  vce  leave 
entirely  out  of  view  those  subleties,  often 
indulged  in  In  discoursing  on  the  meaning 
of  "premeditated  design,"  and  giving  words 
the  meaning  ordinarily  attributed  to  them, 
the  person  who  effects  the  death  of  another 
by  design  does  so  intentionally,  and  the  de- 
sign or  intent  Is  understood  to  necessarily 
precede  the  act  by  which  the  purpose 'is  ac- 
complished.   In  other  words,  the  Intent  is 
understood  to  be  premeditated  or  thought  of, 
because  without  mental  action  the  purpose 
could  not  be  formed.     So  when  it  is  said  that 
the  slayer  intentionally  caused  the  death  of 
his  victim,  it  is  at  the  same  time  said  that  he 
caused  it  by  design  or  premeditated  design. 
That  the  word  "premeditated,"  as  used  in  the 
statutes  on  the  subject  of  felonious  homicide, 
has  no  other  significance  than  that  the  de- 
sign must  precede  the  homicidal  act,  is  indi- 
cated from  the  evident  purpose  of  the  statute 
makers  to  give  the  same  meaning  to  the  term 
**premedltated  design."  where  used  inclusive- 
ly in  murder  in  the  first  degree,  as  to  "de- 
sign," where  that  word  alone  is  used  exclu- 
sively  in  murder  in   the  third,   and  man- 
slaughter in  the  first,  second,  and  third,  de- 
grees.    Cupps  V.  State,  98  N.  W.  546,  549,  120 
Wis.  504,  102  Am.  St  Rep.  996,  1  Ann.  Cas. 
85. 

That  a  payment  was  made  in  contempla- 
tion of  insolvency  and  with  a  "design"  to 
prefer  a  creditor  within  Ky.  St  §  1910,  is  not 
shown  where  a  creditor  attacking  a  payment 
by  a  debtor  to  another  creditor  as  made  in 
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eontemplation  of  ioaolyeacy  and  with  a  de- 
sign to  prefer  the  creditor,  showed  that  the 
debtor  was  .worth  about  ^,000  less  than  bis 
liabilities,  but  he  had  a  large  credit  by  reason 
of  tlie  confidence  of  the  people  in  his  integri- 
ty, and  the  payment  attacked  was  a  payment 
of  $1,500  on  a  debt  of  $8,250  made  to  preserve 
bis  credit  and  save  his  business,  and  shortly 
thereafter  the  debtor  lost  his  mind,  wtiile  if 
he  had  been  able  to  manage  his  business  he 
would  have  succeeded  in  continuing  in  busi- 
ness.    Geeii  Y.  Citizens'  Nat  Bank  of  Dan- 
TiUe,  141  S.  W.  416,  419.  145  Ky.  842. 

Cliaaee  di»ttiigni»lied 
See  Ohance. 

DE8IOH  (Ib  Copyrieht) 

See  Useful  Design. 

*^We  are  in  the  habit  of  regarding  a  'de- 
sign' as  a  thing  of  distinct  and  fixed  indiTid- 
uality  of  aiHiearance — a  representation,  a  pic- 
ture, a  delineation,  a  device."  N.  T.  Belting 
&  Packing  Go.  v.  New  Je/caej  Gar  Spring  & 
Bubber  Co.,  11  Sup.  Ct.  IdS,  195,  187  U.  S. 
450,  34  L.  Ed.  741. 

'*A  ^design'  or  pattern  In  ornamentation 
or  shape  appeals  only  to  the  taste  through 
the  eye,  and  is  often  a  matter  of  evanescent 
caprice."  Dobson  v.  Hartford  Carpet  Co., 
5  Sup.  Ct  945, 948, 114  U.  S.  445, 29  I^  £2d.  177. 

The  word  "design"  covers  the  invention 
of  any  new  machine  or  improvement  thereof, 
where  an  employ^  tendered  his  services  to  a 
sawmill  manufacturer,  and  stated  that  he 
had  designed  machines  which  were  In  success- 
ful operation,  and  the  employer  accepted  the 
proposal  of  the  employ^  with  the  understand* 
ing  that  drawings,  patterns,  or  "designs"  of 
machinery  made  by  the  employ^  should  be 
the  property  of  the  employer.  Portland  Iron 
Works  V.  Willett,  89  Pac.  421,  423,  49  Or. 
245. 


"Designed"  indicates  a  bad  purpose  with 
evil  intent.  State  v.  Fairbanks,  39  South. 
443,  444,  115  La.  457  (citing  12  Cyc.  p.  151). 

The  term  ''designed"  is  equivalent  to 
adapted,  where,  in  a  proceeding  for  a  mcr 
cbanic^s  lien,  the  boundaries  of  the  land  upon 
wMch  the  building  is  built  have  not  been 
designated  previous  to  the  commencement  of 
the  building.  Code  Pub.  Gen.  Laws,  art.  63,  S 
7,  provides  that  the  court  may  order  a  sur- 
veyor to  designate  the  limits  and  extent  of 
grounds  necessary  for  the  convenient  use  of 
the  building  for  the  purpose  for  which  it  was 
designed.  Filston  Farm  Co.  of  Baltimore 
County  V.  Henderson  &  Co.,  67  Atl.  228,  234, 
106  Md.  335. 

The  term  "designed,"  under  P.  L.  1906, 
p.  157,  authorizing  a  city  having  a  plant  "de- 
signed" for  furnishing  a  water  supply,  means 
a  plant  for  water  supply  already  in  use,  and 
does  not  refer  to  a  plant  which  is  merely 
planned  and  not  installed.  Lighthipe  v.  City 
ot  Orange,  68  Atl.  120, 122,  75  N.  J.  Law,  365. 

2  WDa&  P.2d  Seb.— 2 


The  words  "devised"  and  "designed"  are 
not  synonymous.  Where  both  words  are  em^ 
ployed  in  a  criminal  statute  in  the  descilp- 
tion  of  an  offense,  both  must  be  used  in  the 
indictment.  State  v.  Sherman,  119  S.  W. 
479,  480,  137  Mo.  App.  70  (citing  State  v. 
Etchmann,  83  S.  W.  978,  184  Mo.  193). 

An  allegation  in  on  indictment  that  de- 
fendant set  up  a  devise  adapted  and  devised 
for  gaming  was  not  sufficient  under  Rev.  St 
1S99,  §  2194,  making  it  a  felony  to  set  up  a 
device  adapted,  devised,  or  designed  for  gam- 
ing. State  V.  Etchman,  83  S.  W.  978,  980, 
184  Mo.  193. 

DESIGNATE 

The  word  "designate,"  aa  used  in  a  con- 
stitutional provision  directing  the  Legislature 
to  enact  a  law  whereby  any  county.  Justice 
precinct,  town,  city,  or  such  subdivision  of 
the  county  as  may  be  designated  by  the  com- 
missioners* court  of  the  county  may  deter- 
mine from  time  to  time  whether  the  sale  of 
intoxicants  shall  be  prohibited  within*  the 
prescribed  limits,  has  not  the  same  meaning 
as  the  word  "create,"  and  the  Legislature  is 
not  authorized  to  empower  the  commission- 
ers* court  to  combine  two  or  more  political 
subdivisions  of  a  county  into  a  local  option 
district,  thus  creating  a  new  subdivision. 
E3x  parte  Heymen,  78  S.  W.  349,  352,  45  Tex. 
Cr.  R.  532. 

The  word  "designate,"  as  used  in  Cr. 
Code,  I  563  (Dispensary  Act  1896,  |  7;  22 
Stat  128),  which  provides  that  where  the 
county  board  of  control  designates  a  locidity 
for  a  dispensary  (of  intoxicants),  on  20  days* 
public  notice  a  majority  of  voters  can  pre- 
vent its  location  by  petition,  does  not  mean 
that  the  board  shall  name  a  place  where 
they  have  determined  to  establish  a  dispen- 
sary, but  that  it  mUst  indicate  that  it  has 
under  consideration  the  establishment  of  a 
dispensary  at  a  designated  place,  so  as  to 
give  opportunity  for  petition  against  it ;  and 
a  notice  of  application  for  a  "dispensary  at 
Scranton,  in  Lee  township,  and  one  at  T^kte 
City,  in  Lee  township  both  in  the  county  of 
Williamsburg,  state  of  South  OaroBna,*'  is 
sulttcient.  Severance  t.  Ifurphy,  46  8.  B.  96, 
87,  67  S.  C.  409. 

As  mark  or  point  ont 

The  word  ''designate**  means  to  point  out 
or  specify.  State  v.  Noah,  124  N.  W.  1121, 
1126,  20  N.  D.  281. 

The  word  "designate**  means  "to  mark 
out  and  make  known;  to  point  out ;  to  name; 
to  indicate ;  to  show ;  to  distinguish  by  mark 
or  description;  specify;  to  call  by  a  dis- 
tinctive title;  to  indicate  or  set  apart  for  a 
purpose  or  duty.**  State  ex  rel.  Rocky  Moun- 
tain Bell  Tel.  Co.  v.  City  of  Red  Lodge,  83 
rac.  642,  643,  33  Mont.  345  (quoting  and 
adopting  definition  in  Webst.  Int.  Diet). 

"The  word  'designate*  Is  defined  by  the 
Standard  Dictionary  to  mean:    To  mention 
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by  distinctive  name,  identify  by  nnme.  By 
Webster:  To  point  out,  to  name.  By  9  Am. 
&  Eng.  Ency.  Law  (2d  Ed.)  405  as:  To  desig- 
nate  is  to  point  out  or  mark  by  some  particu- 
lat  token,  to  show  or  point  out,  to  indicate 
by  description  or  by  something  known  or 
determinate.  From  this  it  appears  that  to 
designate  a  beneficiary,  within  the  meaning 
o<  the  Constitution,  a  positive  and  affirma- 
tive act  expressly  naming  or  pointing  out  of 
the  person  was  required  on  the  part  of  the 
assured."  St  Louis  Police  Relief  Ass'n  v. 
Tierney,  91  S.  W.  968,  974,  116  Mo.  App.  447. 

The  word  "designate"  means  to  mark  out 
and  make  known;  to  point  out;  to  name; 
to  show.  Ky.  St  §  1453  (RusselVs  St  i  4012), 
provides  that  the  county  clerk  shall  print  on 
the  respective  ballots  the  names  of  any  can- 
didates for  office  when  petitioned  by  electors 
qualified  to  vote  for  such  candidates  as  fol- 
lows: For  an  oflicer  of  any  division  less  than 
a  county  20  petitioners,  but  no  petitioner  shall 
be  counted  unless  his  residence  and  i)ost- 
otfice  address  be  designated,  etc.  Held,  that 
of  the  sufficiency  of  the  petition  the  clerk  is 
the  Judge;  hence  where  a  petition  failed  to 
comply  with  the  statute  literally  in  not  giving 
the  post-office  address  of  some  of  the  signers, 
the  omission  would  not  invalidate  the  elec- 
tion in  the  absence  of  any  charge  of  fraud  or 
wrongdoing,  where  the  clerk  possessed  this 
Information  to  his  entire  satisfaction.  Black* 
bum  V.  Welch,  127  S.  W.  991,  992,  138  Ky. 
267. 

In  Comp.  St  1905,  c.  77,  art.  9,  i  7,  pro- 
viding that  the  county  cummlssloner  shall 
designate  the  newspaper  in  which  certain 
notices  shall  be  published,  the  word  "desig- 
nate" means  to  point  out  or  select,  and  when 
the  board  awarded  *'the  printing  of  a  list" 
to  a  certain  paper  It  clearly  pointed  out  or 
selected  such  paper  to  do  the  work,  and,  so 
long  as  it  did  that,  whether  it  used  one  word 
or  another  is  immaterial  in  the  eyes  of  the 
law.  State  ex  rel.  Cronin  v.  Cronln,  106  N. 
W.  986,  987,  75  Neb.  738. 

BE8I6NATEB 

The  effect  and  meaning  of  the  word  "des- 
ignated," as  used  in  Const  art  8,  |  25,  pro- 
viding that  a  special  session  shall  not  legis- 
late on  a  subject  not  ''designated"  In  the 
proclamation  of  the  Governor  convening  it, 
does  not  require  as  clear  and  comprehensive 
an  expression  of  the  subject  of  the  legislation 
as  is  required  In  the  title  of  an  act  In  re 
Liklns,  72  Atl.  858,  862.  223  Pa.  456. 

The  word  "designated,"  as  used  in  a  dec- 
laration of  trust  giving  to  testatrix  $250  a 
year  from  the  principal  of  the  trust  fund, 
together  with  interest  thereon,  and  au- 
thorizing her  to  dispose  of  the  balance  by 
will,  and  by  the  seventh  clause  of  her  will  giv- 
ing the  remainder  of  the  money,  securities, 
and  deposits  belonging  to  her  estate  in  trust 
for  G.,  etc.,  and  by  the  eighth  clause  directing 
that  all  articles  of  personal  property  belong- 
ing to  her  not  specifically  bequeathed  or  "des- 


ignated to  be  held  in  trust"  and  all  interest, 
if  any,  she  had  in  any  real  estate,  she  gave 
to  C,  meant  "given  in  trust,"  and  did  not 
require  that  money,  securities,  and  deposits 
should  be  excluded  in  all  cases  from  the  per- 
sonal property  covered  by  the  eighth  clause 
of  the  will,  which  therefore  Included  all  per- 
sonal property  not  passing  under  previous 
provisions  and  constituted  a  valid  exercise 
of  the  power,  so  that  the  remainder  of  the 
trust  funds  passed  to  testatrix*s  executrix, 
and  did  not  revert  to  the  creator  of  the  trust 
Howland  v.  Parker,  86  N.  E.  287,  288,  200 
Mass.  204,  16  Ann.  Cas.  20L 

"When  the  Code  of  Criminal  Procedure 
undertook  to  define  an  information  and  to  re- 
quire that  it  should  allege  that  a  person 
had  been  guilty  of  some  designated  crime,' 
it  used  the  word  'designated'  in  its  well -set- 
tled legal  sense,  which  Is  *to  call  by  a  distinc- 
tive title;  to  point  out  by  distinguishing 
from  others;  to  express  or  declare;  to  in- 
dicate' by  description,  or  something  known 
and  determinate;  to  point  out  or  mark  by 
some  particular  token;  to  show;  to  point 
out ;  to  specify.* "  People  v.  Dunning,  98  N. 
Y.  Supp.  1067, 1070  (citing  14  Cyc.p.  229). 

The  word  "designated,"  as  used  in  sec- 
tion 3  of  the  Act  of  1866,  granting  lands  to 
the  Atlantic  &  Pacific  Railroad  Company  "at 
the  time  of  the  line  of  said  road  is  'designat- 
ed' by  a  plat  thereof  filed  in  the  office  of  the 
Commissioner  of  the  General  Land  Office," 
means  no  more  nor  less  than  the  words  "defi- 
nitely located"  mean.  Southern  Pacific  R. 
Co.  y.  Unit^  States,  18  Sup.  Ct  IS,  29,  168 
U.  S.  1,  42  L.  Ed.  355. 


DESIGNATION 

The  term  "designation"  means  "selec- 
tion and  appointment  for  a  purpose;  allot- 
ment; the  act  of  designating  or  pointing  out" 
KimbaU  V.  Salisbury,  56  Pac.  973,  975,  19 
Utah,  161  (citing  Kimball  v.  SaUsbury.  53 
Pac.  1040,  17  Utah,  381 ;  Beecher  t.  Baldy, 
7  Mich.  488). 

DESIRE 

Am  word  of  lateatioiL 

See  If  Desired  by*  Creditors ;   Wish  and 
Desire. 

Where  all  the  parties  interested  in  cer- 
tain real  estate,  which  had  been  converted  in- 
to personalty.  Joined  in  a  petition  for  the  dis- 
charge of  the  executor  under  the  decedent's 
will,  in  whom  legal  title  to  the  land  was  then 
rested,  on  the  ground  that  they  "desired"  to 
hold  the  property  as  real  estate,  and  the  heirs 
subsequently  joined  in  a  conveyance  of  part 
of  the  land,  such  acts  constituted  a  reconver- 
sion, regardless  of  the  fact  that  they  used  the 
word  "desire"  Instead  of  "intend."  Lincoln 
V.  Wakefield,  85  Atl.  133,  135,  237  Pa.  97. 

While  there  may  be  some  question  as  to 
whether  the  expression,  "It  is  my  desire," 
amounts  to  a  positive  restriction,  there  can 
be  no  question  that  the  phrase,  "It  is  my 
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win,"  does  .amount  to  a  restriction  and  is 
equivalent  to  the  expression,  "I  direct"  Tes- 
tator devised  certain  property  absolutely  to 
certain  of  bis  sons,  with  a  provision  that  it 
was  his  will  and  **deflire"  that  none  of  the 
real  estate  so  devised  should  be  sold  until 
the  oldest  son  was  35,  etc.,  and  that  the 
word  will  in  such  connection  amounted  to 
a  restriction  equivalent  to  the  expression,  "I 
direct/'  and  that  the  devisees  were  therefore 
incompetent  to  convey  the  property  prior  to 
the  time  specified,  though  their  interest  was 
subject  to  their  debts  as  expressly  provided 
by  St  1903,  H  1681,  2355.  Girdler  v.  Gird- 
ler  (Ky.)  113  S.  W.  836,  836. 

A  wiU  provided,  '*I  desire"  that  a  certain 
sum  Invested  in  the  Lord's  work  in  care  of  a 
certain  person  shall  not  be  withdrawn  from 
such  work  at  testatrix's  decease,  because  of 
the  importance  of  such  work,  and  testatrix's 
belief  that  it  should  not  be  embarrassed. 
Held,  that  the  word  "desire"  was  equivalent 
to  "direct"  In  re  Compton's  Will,  131  N.  Y. 
8upp.  183,  185,  72  Misc.  Uep.  289. 

Where  a  testatrix  devised  all  the  rest  of 
her  real  estate  to  her  husband,  and  provided 
that,  if  the  husband  should  not  expend  the 
whole  of  the  estate,  then  it  was  her  desire 
that  at  his  death  so  much  as  remained  to 
her  sisters  and  brothers,  the  husband  had 
only  the  power  to  consume  liie  estate  in 
good  faith,  and,  if  he  did  not  expend  or  con- 
smne  it,  then  what  remained  at  his  death 
should  go  to  her  sisters  and  brothers;  the 
word  "desire"  being  mandatory  and  not  prec- 
atory. In  re  Dickinson's  Estate,  58  Atl.  120, 
122,  209  Pa.  59. 

The  word  "desired,"  in  a  devise  stating 
that  the  testatrix's  son  'Is  desired  by  his 
mother"  to  pay  a  certain  sum  to  her  grand- 
niece,  shows  an  intention  to  make  such  sum 
a  gift  and  entitles  the  grandnlece  to  such 
gift  In  re  Copeland,  77  N.  Y.  Supp.  931,  932, 
38  mac  Rep.  402. 

The  word  "desire,"  in  Bankruptcy  Gen- 
eral Order  21,  cL  6  (89  Fed.  x,  82  C.  0.  A. 
xxiii),  providing  that,  when  the  trustee  or 
any  creditor  shall  "desire"  the  re-examination 
of  any  claim,  he  may  apply  by  petition  to 
the  referee  for  an  order  for  re-examination, 
and  thereon  the  referee  shall  make  an  or- 
der fixing  a  time  for  hearing  the  petition,  is 
used  in  the  sense  of  "intend."  In  re  Lewen- 
sohn,  121  Fed.  6S8,  540,  57  G.  C.  A.  600. 

The  words  '*I  desire"  that  my  real  es- 
tate shall  be  sold  are  the  equivalent  of  the 
words  "I  will"  that  it  be  sold.  In  re  Pforr's 
Estate,  77  Pac.  825,  827,  144  CaL  121. 

The  expression  of  testator's  "desire,"  as 
used  in  a  will  by  which  testator  devised  his 
residuary  estate  to  his  son  one  undivided 
half  part,  "and  I  desire  that  my  real  estate 
in  N.  *  •  ♦  shall  be  held  by  my  son 
•  •  *  In  the  division  of  my  estate,  to- 
gether with  the  farm  stock,  utensils  and  other 
personal  property  on  said  estate  in  N.,  to 
each  of  mj  daughtva  "one  undivided  quar 
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ter  part,"  was  an  operative  dis|)osition  of 
the  designated  property  to  his  son,  and  vest- 
ed the  interests  of  the  three  children  at  the 
death  of  the  testator,  giving  to  the  son  the 
designated  property  and  to  him  and  the  two 
daughters,  as  tenants  in  common,  the  rest 
of  the  property  in  such  proportions  that,  tak- 
ing into  account  the  value  of  the  designated 
property,  the  son's  share  should  be  one-half 
and  the  share  of  each  of  the  daughters  one- 
quarter  of  the  whole.  Mosely  v.  Bolster,  87 
JN.  E.  606,  607,  201  Mass.  135. 

As  oreAtias  tmst 

"The  mere  use  in  a  will  of  the  preca- 
tory word  'desire^  will  not  be  sutlicient  to 
create  an  enforceable  trust  or  a  powei*  in  the 
nature  of  a  trust,  when  the  context  clearly 
shows  that  the  testator's  Intention  was  con- 
trary." A  testator  made  a  demise  to  an  edu- 
cational institution,  and  provided  that  in 
case  the  devise  should  fail  for  any  cause  the 
same  should  go  to  the  children  of  his  'two 
brothers.  In  a  codicil  he  authorized,  em- 
powered, and  requested  his  daughter,  his  on- 
ly lineal  descendant,  to  ratify  and  confirm 
the  devise  to  the  institution,  declaring  that 
in  case  she  compUed  with  the  request  the 
gifts  over  should  be  revoked.  The  daughter 
executed  the  power  by  a  deed  to  the  institu- 
tion, and  the  gift  over  was  thereby  revoked. 
Thomas  v.  Board  of  Trustees  of  Ohio  State 
University,  70  N.  E.  896,  899,  70  Ohio  St  92. 

The  word  "desire,"  used  by  testator  in 
a  will  to  express  his  desire  that  the  executor 
will  conduct  a  fund  in  a  specified  manner, 
testator  having  power  to  command,  will  not 
be  construed  as  precatory  only,  but  as  com- 
mands clothed  in  the  language  of  civility,  and 
to  impose  on  the  executor  an  enforceable 
duty,  sufficient  to  create  a  trust.  Trustees 
of  Pembroke  Academy  v.  Epsom  School  Dist., 
75  AtL  100,  101,  75  N.  H.  408,  37  L.  R.  A.  (N. 
S.)  646. 

The  word  "desire"  does  not  import  a 
trust  where  testatrix  devised  certain  real  es- 
tate to  her  husband,  and  stated  that  it  was 
her  desire  and  request  that  he  should  convey 
the  same  to  a  lodge,  so  as  to  impose  on  it 
the  duty  to  properly  care  for  the  cemetery 
lot  in  which  she  might  be  buried.  They 
should  be  understood  in  their  usual  sense, 
in  the  absence  of  anything  in  the  will  to  in- 
dicate that  they  were  used  in  any  other  than 
their  ordinary  sense.  Kauffman  y.  Grles,  74 
Pac.  846,  848,  141  Cal.  295. 

DESTINATION 

See  Point  of  Destination;   Property  Im- 
movable by  Destination. 

The  words  "place  of  destination"  as  used 
in  a  stipulation  in  a  shipping  contract,  re- 
quiring the  giving  of  notice  of  injuries  to 
stock  before  Its  removal  from  the  place  of 
destination,  refer  to  the  town,  village,  or 
city  to  which  the  shipment  is  made.  Hatch 
V.  Minneapolis,  St  P.  &  S.  S.  M.  Ry.  Co.,  107 
N.  W.  1087, 15  N.  D.  490. 
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Rey.  dt  c.  03,  f  53,  gives  a  ll€fn  for  cer- 
tain services  npon  spool  timber  and  spool 
bars  maDufactured  therefrom,  which  contin- 
ues for  60  days  after  such  timber  or  spool 
bars  arrive  at  the  *t>lAce  of  destination  for 
sale  or  manufacture."  Held,  that  in  the  case 
of  spool  bars  the  "place  of  destination  for 
sale  or  manufacture*'  is  the  place  where  such 
spool  bars  are  actually  intended  to  be  sold 
or  manufactured  into  spools.  Chamberlain 
V.  Wood,  60  Atl.  706»  TOT,  100  Me.  T3. 

The  "destination"  of  goods  is  the  place 
of  delivery,  and  a  carrier  lias  no  right,  with- 
out authority  from  the  consignee^  to  deliver 
them  to  another  for  him ;  but  if  it  is  the  cus- 
tom for  the  carrier  to  forward  goods  by  boat 
from  their  destination  on  its  line,  and  the 
consignee  knew  this  when  he  ordered  goods 
shipped,  and  the  owner  of  a  boat  has  previ- 
ously received  goods  for  him  from  the  car- 
rier and  delivered  them,  the  carrier  is  au- 
thorised to  deliver  the  goods  to  such  owner 
for  transportation  by  boat  to  the  consignee. 
Chesapeake  &  O.  Ry.  Co.  v.  Lavin,  124  S.  W. 
2T4.  2T6,  136  Ky.  205. 

To  construe  a  provision  in  a  contract  of 
carriage  that  the  carrier  shoilld  not  be  liable 
for  Injuries  to  a  shipment  of  sheep  unless  the 
shipper  gives  notice  in  writing  of  any  dam- 
ages claimed  before  the  sheep  should  b^ 
removed  from  the  place  of  destination,  etc., 
so  that  the  word  "destination"  would  mean 
the  premises  of  the  carrier  where  the  sheep 
were  unloaded,  would  be  too  strict.  Where 
the  notice  was  given  before  the  sheep  were 
removed  from  the  town  to  which  they  were 
shipped,  the  provision  is  complied  with. 
Welch  V.  Northern  Pac.  R.  Co.,  103  N.  W. 
396,  39T,  14  N.  D.  19. 

The  word  "destination,"  as  used  in  Pen. 
Code  1895,  §  420  (2),  providing  that  the  pro- 
hibition of  a  statute  as  to  running  freight 
trains  on  Sunday  shall  not  extend  to  a  train 
running  over  a  road  on  Sunday  night  if  the 
time  of  its  arrival  at  destination,  according 
to  schedule,  be  not  later  than  8  o'clock  Sun- 
day morning,  means  the'  state  line  and  not 
the  ultimate  stopping  place  of  the  train. 
Seale  v.  State,  49  S.  B.  T40,  741,  121  Ga.  T41. 

DESTINATION  DU  PERE  DE  FABOXLE 

The  "destination  du  pere  de  famiUe"  is 
the  use  which  the  owner  has  intentionally 
established  on  a  particular  part  of  his  prop- 
erty in  favor  of  another  part,  and  which  is 
equal  to  a  title  with  respect  to  perpetual  and 
apparent  servitudes  theron;  and  by  this 
"destination  du  pere  de  famille"  is  meant  the 
disposition  which  the  owner  of  two  or  more 
estates  has  made  for  their  respective  use. 
Woodcock  V.  Baldwin,  26  South.  46,  51  La. 
Ann.  9S9. 

DESTITUTE 

A  deserted  wife  is  "destitute"  within 
Code  Supp.  1907,  §  47T5a*  punishing  one  who 
without  good   cause   abandons  hiis  wife  or 


child  under  16  years  of  age,  leaving  either 
in  a  destitute  condition,  when  she  is  left  in 
a  condition  of  great  need  or  has  no  money 
on  which  she  can  rely  for  support,  though 
she  is  not  left  unhoused  or  in  a  condition  of 
actual  starvation.  State  v.  Weyant,  128  N. 
W.  889,  840,  149  Iowa,  45T. 

Where  the  constitution  and  laws  of  a  mu- 
tual benefit  association  provide  that  one-half 
the  amount  of  the  face  of  the  certificate  may 
be  paid  to  a  member  who  shall  become  per- 
manently disabled  from  attending  to  his 
business  or  gaining  a  livelihood,  and  be  "des- 
titute of  means  of  support,"  when  he  arrives 
at  the  age  of  expectancy,  a  member  whose 
only  income  was  a  pension  of  129.65  a  month 
from  the  relief  department  of  a  railroad, 
which  was  a  mere  gratuity  and  might  at  any 
time  be  discontinued,  and  of  which  he  paid 
at  least  |15  each  month  in  assessments  to 
the  benefit  association,  and  who  had  no  prop- 
erty, and 'at  the  age  of  Tl  years  was  disabled 
from  labor  at  his  trade,  was  destitute  of 
means  of  support,  though  his  wife  owned 
some  productive  real  estate,  since  by  Bums' 
Ann.  St.  1908,  §  T852,  no  lands  of  a  married 
woman  are  liable  for  the  debts  of  her  hus- 
band, and  by  section  T853  a  married  woman 
may  hold  property,  real  or  personal,  under 
her  own  control  the  same  as  if  unmarried, 
and  a  wife  Is  not  bound  either  at  common 
law  or  by  statute  to  support  her  husband. 
Supreme  Council  Catholic  Benev.  Legion  v. 
Grove,  96  N.  E.  159,  163,  1T6  Ind.  356,  86  L. 
R.  A.  (N.  B.)  913. 

DESTROY— DESTRUCTION 

See  Break  and  Destroy ;  Thoroughly  De- 
stroyed; Wholly  Destroyed;  Self-de- 
struction ;   Total  Destruction. 

Where  there  was  evidence  that  plain- 
tiff's nervous  system  was  seriously  injured, 
an  Instruction  that  If  the  jury  found  a  perma- 
nent Impairment  and  destruction  of  his  nerv- 
ous system  and  the  functions  thereof,  etc., 
was  not  erroneous;  the  word  "destruction" 
being  used  not  in  the  sense  of  a  total  loss  of 
nerve  force,  but  as  meaning  an  enfeeblement 
or  impairment  which  would  mark  plaintiff's 
condition  through  life.  Fishburn  v.  Burling- 
ton &  N.  W.  R.  Co.,  103  N.  W.  481-48T,  12T 
Iowa,  483. 

Under  Crimes  Act,  f  ITO,  which  makes 
it  an  offense  to  maliciously  break,  destroy, 
or  Injure  the  door  of  any  shop  or  build- 
ing, tile  property  of  another,  the  word  "de- 
stroy" means  to  destroy  the  completeness  of 
anything;  and  defendant,  who  forced  open 
the  back  door  fastened  by  a  bolt  upon  the 
door  and  a  socket  which  held  the  bolt  in  the 
casing  of  the  door  frame,  the  socket  coming 
out  and  the  door  opening  without  Injury  to 
it,  was  guilty  of  no  offense  under  the  statute. 
State  V.  McBeth,  31  Pac.  145,  49  Kan.  584. 

Removal  from  a  dwelling  house  of  doors 
and  windows  by  a  coteuant  in  the  absence  of 
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good  faith  and  without  the  purpose  to  make 
repairs  is  such  "destruction"  of  the  conuDon 
property  as  to  make  him  a  trespasser.  Davis 
T.  Poland,  66  Atl.  380,  882,  102  Me.  192,  10 
L.  B.  A.  (N.  S.)  212,  120  Am.  St.  Bep.  480. 


See  Loss. 

DestraotioA  hf  fire 

A  building;  was  not  "destroyed"  by  Are 
under  a  lease  providing  that  plaintiff  lessor 
was  to  keep  the  premises  in  good  habitable 
•  condition,  and  that  if  the  building  should  be 
destroyed  by  fire  or  other  casualty,  so  that 
it  could  not  be  occupied  witlMmt  rebuildingi 
either  party  might  cancel  the  lease^  wiiere 
the  building  caught  fire,  which  burner!  the 
roof  and  ceiling  of  the  third  story,  ex^pt  in 
one  comer,  the  rear  wall  was  slightly  dam- 
aged, and  a  great  quantity  of  water  was 
thrown  In  the  building,  damaging  defendant's 
stodc,  which  was  removed,  and  plaintiff  at 
once  set  to  making  repairs,  erected  twd  brick 
piers  in  the  first  story  at  the  rear,  and  put- 
ting plaster  on  the  north,  south*  and  west 
sides  of  the  building  and  putting  on  a  new 
roof,  etc,  all  of  which  was  comipleted  in  63 
days.  Tedstrom  v.  Puddephat,  137  8.  W.  816^ 
819.  99  Ark.  193,  Ann.  Caa  1913A,  1092. 

The  provision  in  a  lease  of  a  store  that 
if  Hie  premises  be  "destroyed  by  fire"  the 
lease  shall  cease  unless  the  lessor  at  once  re- 
builds or  places  tlie  store  in  a  tenantable  con- 
dition within  a  reasonable  time  contemplates 
not  only  a  case  of  total  destruction  of  the 
building,  but  also  one  of  such  damage  there- 
to as  to  render  it  unfit  or  incapable  of  being 
used  for  the  purposes  for  which  it  was  rent- 
ed. Tyson  v.  Well,  53  South.  912,  914,  169 
Ala.  558,  Ann.  Cas.  1912B,  350. 

DESTKUOnOK  BT  ABATEMBHT 

''Destruction  by  abatement"  occurs  when 
one  permits  a  thing  to  become  a  nuisance 
which  another  abates  without  appeal  to  the 
court  If  a  man  so  uses  his  property  that  it 
becomes  a  nuisance,  the  nuisance  is  liable  to 
be' abated  to  the  destruction,  if  necessary,  of 
the  property.  Daniels  v.  Homer,  51  S.  B. 
992,  997,  139  N.  C.  219,  8  L.  R.  A.  (N.  S.)  997 
(quoting  and  adopting  language  of  Bish. 
Crim.  Law,  vol.  1). 

DETAIL 

'*The  word  'detail*  means  a  minute  por- 
tion; one  of  the  small  parts;  a  particular; 
an  item.  The  word  is  used  chiefly  In  the 
plural,  as  the  details  of  a  scheme  or  a  trans- 
action." State  ex  rel.  Van  Deusen  v.  Wil- 
liams, 39  South.  276,  277,  143  Ala.  501. 

As  set  apart  to  partionlar  serrlce 

The  words  ''detail  one  or  more  of  their 
judges,"  used  in  Const,  art  5,  §  8,  authoriz- 
ing courts  in  the  counties  of  Philadelphia 
and  Allegheny  to  detail  one  or  more  of  their 
Judges  to  hold  the  courts  of  oyer  and  ter- 
miner and  court  of  quarter  sessions  of  the 


peace,  include  judges  called  in  from  other 
districts  to  specially  preside.  Common- 
wealth T.  Johnson,  84  Atl.  824,  825,  236  Pa. 
412. 

DBTAILED  ACCOUNT 

See  Full,  True,  and  Detailed  Account. 

DETAILED  DRAWING 

The  phrase  "detailed  drawings,"  as  used 
in  a  contract  under  which  a  party  furnished 
steelwork  for  a  building,  meant  a  plan  show- 
ing the  position  of  each  column,  beam,  etc.« 
and  not  "punching  sheets"  or  "shop  draw> 
ings."  New  York  Architectural  Terra-Cotta 
Co.  V.  Williams,  92  N.  Y.  Supp.  808,  809,  102 
N.  Y.  App.  Div.  1. 

DETAIN 

The  word  "detain,"  as  defined  by  Web- 
ster's International  Dictionary,  means  to  hold  • 
or  keep  in  custody.  A  petition  in  replevin 
which  alleges  a  delivery  of  the  property  in 
controversy  to  a  person  named,  who  claims 
the  same,  alleges  that  the  person  named  de- 
tained the  property  at  the  commencement  of 
the  suit  and  wrongfully  held  and  kept  the 
same  in  his  custody.  Wails  v.  Farrington, 
116  Pac  428,  429,  27  Okl.  764,  36  li.  K.  A. 
(N.  S.)  1174. 

To  take  the  crutoh  of  a  ccipple  girl»  or 
to  hold  her  by  the  hand«  while  pleading  with 
her  for  carnal  knowledge,  is  a  "detaining," 
within  the  meaning  of  Ky.  St  |  1158,  creat- 
ing the  offense  of  detaining  a  woman  against 
her  will  with  intent  to  have  carnal  knowl- 
edge with  her.  Paynter  v.  Commonwealth, 
56  S.  W.  687,  688. 

In  order  to  constitute  the  offense  of  de- 
taining a  female  against  her  will  with  intent 
to  have  carnal  knowledge  of  her,  it  is  suffi- 
cient if  defendant  willfully  and  Intentionally, 
and  for  the  purpose  of  having  sexual  inter- 
course with  the  female  against  her  will,  ap- 
ply such  force  a:s  to  prevent  to  any  extent 
the  exercise  by  her  of  the  power  of  free  loco- 
motion so  as  to  prevent  her  from  going  to 
or  being  wherever  she  wishes.  Robb  v.  Com- 
naonwealth  (Ky.)  101  S.  W.  918,  919. 

Whether  prosecutrix  was  "detained"  held 
a  jury  question,  where  she  testified  that,  as 
she  was  returning  home  along  a  railroad,  she 
noticed  a  negro,  and  from  his  actions  became 
suspicious  and  alarmed;  that  she  slackened 
her  stepsv  but,  when  he  noticed  that  she  had 
done  so,  he  did  likewise,  and  frequently  turn- 
ed and  looked  at  her ;  and  that  she  then  be- 
came  thoroughly  frightened.  The  negro  final- 
ly sat  down  on  the  railroad  track  until  she 
had  advanced  to  within  20  feet  from  him. 
About  this  time  she  attempted  to  pass  him. 
A  freight  train  came  along  and  he  left  the 
track,  and  climbed  through  a  barb  wire  fence, 
and  said  to  her :  "Come  over  here.  You  are 
going  to  come  over  here.  You  had  better 
come  over  here."  With  that,  she  started  and 
ran  screaming  down  the  track,  and  the  uegiro 
also  ran  i|i  the  same  direction  on  ^he  inside 
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of  the  wire  fence  which  separated  the  rail- 
road right  of  way  from  the  adjoining  pas- 
ture, until  they  came  in  sight  of  some  men 
at  work  on  the  railroad,  when  he  desisted. 
McKey  y.  Commonwealth,  140  S.  W.  658,  ^9, 
145  Ky.  450. 

An  accused  was  guilty  of  "detaining"  a 
woman,  where,  while  drunk  and  riding  along 
a  highway  near  a  railroad,  he  asked  a  ^oman 
walking  on  the  railroad  if  she  were  married 
or  single,  and  when  she  said  she  was  single 
and  started  to  run,  offered  her  money,  which 
she  declined,  and  then  followed  her  as  she 
ran  to  her  aunt's  house,  but  was  not  admit- 
ted ;  and  where  he  called  to  a  woman  on  the 
other  side  of  a  railroad  cut  12  or  15  feet  deep 
and  asked  where  she  was  going,  and  when 
told  that  It  was  none  of  his  business,  drew 
a  pistol  and  said:  "Don't  be  so  damned 
smart,  I'll  blow  your  brains  out;  I've  got 
some  money  for  you."  Riley  v.  Common- 
wealth (Ky.)  65  S.  W.  647. 


See  Forcible  Detainer;    Forcible  Entry 
and  Detainer ;  Unlawful  Detainer. 

DETECT 

To  "detect"  is  to  uncover;  to  discover; 
to  bring  to  light;  as  to  "detect"  a  crime,  or 
a  criminal  (Web.  Diet).  It  means  to  uncov- 
er; lay  bare,  show  (Cent  Diet).  Cullinan  v. 
Furthman,  79  N.  E.  989,  990,  187  N.  Y.  IflO. 

DETECTIVE 

See  Private  Detective;  Public  Detective. 

The  word  "detective,"  as  commonly  un- 
derstood, is  defined  as  one  of  ja  body  of  police 
officers,  usually  dressed  in  plain  clothes,  to 
whom  is  intrusted  the  detection  of  crimes 
and  the  apprehension  of  the  offenders,  or  a 
policeman  whose  business  is  to  detect  wrongs 
by  adroitly  investigating  their  haunts  and 
habits.  Grand  Rapids  &  I.  Ry.  Co.  v.  King, 
83  N.  E.  778,  780,  41  Ind.  App.  701  (citing  Am. 
Diet  and  Webst  Diet). 

Post-office  inspectors  are  not  what  is 
known  as  "detectives,"  but  are  men  occupying 
responsible  positions,  who  make  no  conceal- 
ment of  their  duties  and  purposes ;  and,  in  a 
criminal  prosecution  depending  in  part  on 
their  testimony,  it  is  not  error  for  the  trial 
court  to  refuse  to  grant  instructions,  asked 
by  the  defense,  cautioning  the  Jury  against 
the  testimony  of  detectives  or  of  persons  en- 
gaged to  procure  evidence  against  the  accus- 
ed, especially  where  the  Jury,  in  the  charge 
of  the  court,  are  instructed  that  they  are  to 
determine  the  weight  of  the  evidence  and  to 
pass  on  the  credibility  of  witnesses.  Lorenz 
V.  United  States,  24  App.  D.  C.  337,  388. 

Liquor  Tax  Law  (Laws  1896,  p.  50,  c. 
112)  1 10,  provides  that  "special  agents"  shall 
be  deemed  confidential  agents  of  the  state 
commissioner  of  excise,  and  shall,  under  his 
direction,  investigate  all  matters  in  relation 
to  the  collection  of  liquor  taxes  and  penalties, 


and  that  the  agents  may  investigate  an^*  oth- 
er  matters  in  connection  with  the  liquor  traf- 
fie,  and  shall,  under  the  direction  of  the  com* 
missioner,  make  verified  complaints  of  ciim* 
inal  violations  of  the  act,  which,  if  approved 
by  the  commissioner,  are  to  be  by  him  for- 
warded to  the  ^strict  attorney  for  prosecu- 
tion. Special  agents  are  appointed  by  the 
state  commissioner  of  excise  at  a  fixed  sal- 
ary, and  are  subject  to  removal  by  him. 
Held  that,  it  being  the  duty  of  the  "special 
agents"  to  investigate  violations  of  the  liquor 
tax  law,  he  is  required  to  "detect"  or  uncover 
such  violations,  and,  according  to  the  defini- 
tion of  the  word  "detect"  contained  in  Web- 
ster's Dictionary  and  the  Century  Dictionary, 
such  "special  agents"  are  "detectives"  within 
the  meaning  of  the  requirement  that  the  tes- 
timony of  a  "detective"  must  be  scrutinized 
with  great  care  by  the  Jury.  Cullinan  v. 
Furthman,  79  N.  B.  989,  990,  187  N.  Y.  160. 

As  oiEoer 

See  Officer. 

DETENTION 

Code  av.  Proc.  |  283,  provides  that  in 
an  action  for  recovery  of  specific  property 
the  Jury  may  assess  the  value  of  the  prop- 
erty and  assess  damages,  if  any  claimed, 
which  the  prevailing  party  has  sustained  by 
reason  of  the  withholding  of  the  same.  Sec- 
tion 299  provides  that  in  an  action  to  re- 
cover personalty  Judgment  may  be  for  pos- 
session, or  recovery  of  possession  or  the  val- 
ue thereof  if  delivery  cannot  be  had,  and 
damages  for  "detention."  Held  not  to  au- 
thorize punitive  damages  in  an  action  for 
claim  and  delivery.  By  a  well-known  rule  of 
construction,  for  the  sake  of  consistency  the 
word  "detention,"  used  in  section  283,  is  to 
be  interpreted  and  applied  as  in  section  299. 
To  be  consistent  with  299  the  provision  of 
283  as  to  damages  to  the  prevailing  party 
"sustained  by  reason  of  the  *detention.or  tak- 
ing and  withholding'  such  property"  must  be 
held  to  mean  thdt,  when  the  prevailing  party 
is  the  plaintiff,  the  Jury  must  assess  the  dam- 
ages for  the  detention;  but  when  the  pre- 
vailing party  is  the  defendant,  and  the  prop- 
erty has  been  taken  in  the  claim  and  de- 
^very  proceedings,  the  Jury  may  assess  for 
such  taking  and  for  the  withholding.  Tittle 
V.  Kennedy,  50  S.  B.  544,  546,  71  S.  U  1,  4 
Ann.  Cas.  68. 

A  sale  of  a  vessel  on  which  a  wireless 
apparatus  was  installed,  by  a  receiver,  with- 
out special  reference  to  such  apparatus,  did 
not  constitute  a  "detention"  thereof,  so  as 
to  entitle  the  lessor  to  an  allowance  out  of 
the  proceeds  of  the  steamer  of  the  $1,000  and 
$50  per  month  under  a  lease  of  a  wireless 
telegraph  outfit,  which  provided  that  when 
once  installed  it  should  not  be  removed  to 
any  other  vessel  or  place  without  the  lessor's 
consent,  and  gave  the  lessor  the  right  to  re- 
sume possession;  also  gave  the  lessor,  in 
case  of  the  lessee's  abandonment,  or  any  use 
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otherwise  than  as  provided  in  the  contract, 
special  remedies  by  injunction,  etc.  The 
lease  also  provided  for  payment  by  the  lessee 
of  the  reasonable  value  of  any  instrument, 
or  parts,  lost  or  destroyed,  not  exceeding  $1,- 
000  for  total  loss  or  destruction,  6therwise 
than  by  unavoidable  accident  or  detention, 
and  150  per  month  in  case  of  the  unauthoris- 
ed removal  or  detention  of  any  instrument, 
until  their  destruction  or  loss  without  the 
lessee's  fault  was  satisfactorily  proved. 
Massie  Wireless  Tel.  Co,  v.  Enterprise 
Transp.  Co.,  175  Fed.  6,  9,  99  G.  a  A.  146. 

Cvatody  synoAyiooi&s 

See  Custody. 

DETERIORATION 

To  furnish  sewer  connection  would  be  to 
furnish  a  new  improvement  or  an  addition 
of  an  original  character,  and  not  repairing 
a  building,  and  would  not  be  included  in  the 
meaning  of  the  word  "deterioration**  as  used 
in  the  lease.  Torreson  v.  Walla,  92  N.  W. 
834,  836,  11  N.  D.  481. 

DETERMINABLE  FEE 

See,  also.  Base  Fee ;  Qualified  Fee. 

A  title  in  fee,  which  may  be  divested  by 
the  happening  of  some  future  event  and  by 
possibility  revert  to  tiie  grantor,  is  a  "fee- 
simple  determinable."  North  v.  Graham,  86 
N.  R  267,  269,  235  111.  178,  18  L.  R.  A.  (N.  S.) 
624,  126  Am.  St.  Rep.  189  (dUng  1  Preston, 
Estates,  441,  484). 

An  "estate  in  fee"  may  not  be  an  estate 
in  fee  simple  properly  speaking,  which  is  a 
pure  inheritance,  free  from  any  and  every 
qualification  or  condition.  Estates  in  fee 
are  not  thus  restricted  in  their  nature.  Ev- 
ery estate  which  may  pass  to  heirs  general 
by  descent  and  continue  forever  is  a  fee; 
tbe  owner  having  the  entire  property  in  him- 
self. Such  an  estate  may  be  a  pure  fee  sim< 
pie,  or  it  may  be  a  "determinable  fee."  The 
latter  is  an  estate  which  may  continue  for- 
ever, and  is  liable  to  be  determined,  without 
the  aid  of  a  conveyance,  by  some  act  or  event 
clrcnmseriblng  its  continuance  or  extent. 
Though  the  object  on  which  it  rests  for  per- 
petuity may  be  transitory  or  perishable,  yet 
such  an  estate  is  deemed  a  fee,  because,  as 
is  said,  it  has  a  possibility  of  enduring  for- 
ever. A  limitation  to  a  man  and  his  heirs, 
so  long  as  A.  shall  have*  heirs  of  his  booy; 
or  to  a  man  and  his  heirs,  tenants  of  the 
manor  of  Dale;  or  till  the  marriage  of  B. ; 
or  so  long  as  St.  Paul's  church  shall  stand, 
or  a  tree  shall  stand — are  a  few  of  the  many 
instances  given  in  the  books  of  this  species 
of  fee.  The  material  difference  between  a 
fee  simple  and  other  fees  is  "that  the  former 
estate  will,  the  latter  may,  continue  f  'ever." 
Waldron  v.  Gianini  (N.  Y.)  6  Hill,  bul.  604, 
e05  (aUDtS  4  Kent's  Comm.  5,  9  [5th  Ed.]; 
2  Black.  Oomm.  104,  106,  109;  1  Cruise's 
mg.  6S,  U  ^E2-^;    1  Preston,  Estates,  429, 


431);  Moss  Point  Lumber  Co.  v.  Harrison 
County,  42  South.  290,  314,  89  Miss.  448  (cit- 
ing Anderson's  Law  Diet;  2  Black.  Comm. 
109). 

A  "determinable  fee"  is  an  estate  lim- 
ited to  a  person  and  his  heirs  with  the  quali- 
fication annexed  to  it  by  which  it  is  pro- 
vided that  it  must  determine  whenever  the 
qualification  is  at  an  end.  Lyford  v.  City  of 
Laconia,  72  Ati.  1085,  1069,  75  N.  H.  220,  22 
L.  R.  A.  (N.  S.)  1062,  139  Am.  St  Rep.  680 
(citing  Weed  v.  Woods,  53  Ati.  1024,  71  N. 
H.  581,  584,  585;  2  Bl.  Comm.  *109;  4  Kent, 
Comm.  ♦9;  1  Cruise's  Dig,  '73;  Gray,  Perp. 
182). 

An  estate  which  may  revert  on  the  hap- 
pening of  some  contingency  or  which  may 
endure  forever  is  a  determinable  fee.  Men- 
denhall  v.  First  New  Church  Soc.  of  Indian- 
apolis, 98  N.  E.  57,  60,  177  Ind.  336. 

An  estate  whidi  may  end  on  the  hap- 
pening of  an  event  is  usually  called  a  "de- 
terminable fee."  The  estate  taken  by  a 
church  to  continue  in  such  organisation  as 
long  as  devoted  to  specified  uses  was  such  a 
fee.  North  v.  Graham,  85  N.  B.  267,  268, 
236  m.  178,  18  L.  R.  A.  (N.  S.)  624,  126  Am. 
St  Rep.  189  (citing  First  Universalist  Soc. 
of  North  Adams  v.  Boland,  29  N.  E.  524,  155 
Mass.  171,  15  L.  R.  A.  231). 

"Whenever  a  fee  is  so  qualified  as  to  be 
made  to  determine,  or  liable  to  be  determin- 
ed, at  the  happening  of  some  contingent 
event,  or  act,  the  fee  is  said  to  be  base,  de- 
terminable. There  are  four  classes  of  such 
fees,  viz.:  Fee  upon  condition,  fee  upon  limi- 
tation, a  conditional  limitation,  and  a  fee 
conditional  at  common  law."  Testator  flrrt 
devised  to  his  wife  and  her  heirs  one  half  of 
all  his  property  to  hold,  use,  and  manage 
during  her  life,  remainder  to  testator*s  son, 
if  he  survived  her.  Testator  then  devised 
to  the  son  and  his  heirs  the  other  half  of 
the  property,  to  have^  hold,  use,  and  manage 
in  his  discretion  "during  his  natural  life," 
and  in  case  the  wife  survived  the  son  at  his 
death  the  property  so  devised  to  him  should 
belong  to  her.  Held,  that  under  Rev.  St. 
1879,  S  4008,  requiring  all  courts  concerned 
in  the  execution  of  wills  to  have  due  regard 
to  the  directions  of  the  will  and  the  true 
Intent  of  the  testator,  the  will  should  be  con- 
strued as  giving  to  the  widow  ahd  son  each 
a  freehold  estate  for  the  life  of  the  one  who 
might  first  die,  with  cross-determlnable  fees  ' 
in  remainder;  the  one  to  be  enlarged  into 
a  fee  simple  in  the  survivor.  Tebow  v. 
Dougherty,  103  S.  W.  985,  988,  205  Mo.  315 
(quoting  and  adopting  the  definition  in  Tiede- 
man,  Real  Prop.  p.  28,  $§  44,  271). 

An  Instrument  called  a  "lease,"  whereby 
the  owner  in  consideration  of  "rents"  and 
covenants  demised  and  leased  to  an  individ- 
ual for  the  benefit  of  a  church  society  to 
have  and  to  hold  during  the  time  the  so- 
ciety might  use  and  occupy  the  premises 
as  a  church  and  pay   as  rent  all  assess* 
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ments  against  the  premises,  etc.,  created  an 
estate  in  fee  determinable  on  the  church  so- 
ciety which  was  placed  in  the  possession  by 
the  owner  ceasing  to  occupy  the  premises  as 
a  church.  Mendenhall  t.  £Hrst  New  Church 
Soc.  of  Indianapolis,  98  N.  £.  57,  60,  177  Ind. 
83e. 

The  homestead  has  been  called  a  "de- 
terminable fee";  bat  as  no  new  estate  has 
been  conferred  upon  the  owner,  and  no  lim- 
itation upon  his  old  estate  imposed,  it  i» 
obvious  that  it  would  be  more  correct  to  say 
that  there  is  conferred  upon  him  a  deter- 
minable exemption  trom  the  payment  of  his 
debts  in  respect  to  the  particular  property 
allotted  to  him.  Joyner  y.  Sugg,  44  S.  E. 
122,  126, 132  N.  C.  580  (quoting  Citizens*  Nat. 
Bank  v.  Green,  78  N.  C.  252). 

A  ^'determinable  fee"  is  distinguished 
from  a  life  estate,  in  that  such  fee  may  last 
forever  in  case, the  first  taker  dies  leaving 
ai  child  or  children  entitled  to  take  under  the 
will,  but  is  liable  to  be  terminated  by  the 
death  of  such  first  taker  without  leaving  a 
chUd  or  children,  while  a  life  estate  ter- 
minates absolutely  on  the  death  of  the  life 
tenant.  Ablfleld  v.  Curtis,  82  N.  B.  276,  277, 
229  lU.  139. 

B.  died  in  1796,  having  by  his  last  will 
and  testament  devised  a  farm  to  his  son  M., 
his  heirs  and  as^gns  forever,  and  another 
f^rm  to  his  sou  J.,  in  like  manner.  The 
will  contained  this  clause:  "It  is  my  will, 
and  I  do  order  and  appoint,  tliat  if  either 
of  my  sons  should  depart  this  life  without 
lawful  issue,  his  share  or  part  shall  go  to 
the  survivor."  In  1801,  the  sheriff  sold  all 
the  estate  which  M.  then  had  in  his  share, 
by  virtue  of  a  fi.  fa.  against  him;  and  J. 
died  in  1813,  leaving  M.  surviving.  Held, 
that  the  estate  devised  to  M.  was  a  "deter- 
minable fee,"  which  became  a  fee  simple  on 
the  death  of  J.,  and  belonged  to  W.  Wal- 
dron  V.  Gianini  (N.  Y.)  6  Hill,  601,  604,  605 
(citing  4  Kent's  Comm.  {5th  Ed.]  5,  9;  2 
Black.  Comm.  104,  106,  109 ;  1  Cruise's  Dig. 
68,  H  42-^;  1  Preston,  Estates,  429-431). 

DETERMINABLE  FUTURE  TIME 

A  "determinable  future  time"  as  used  in 
clause  2  of  section  30(X)— a4  of  Code  1907,  de- 
claring an  Instrument  to  be  payable  at  a  "de- 
terminable future  time"  when  expressed  to 
be  payable  on  or  before  a  fixed  or  determin- 
able future  time  specified  therein,  meant  a 
time  that  could  be  certainly  determined  aft- 
er the  execution  of  the  note,  btate  Bank  of 
Halstad  v.  Bilstad  (I<5wa)  136  N.  W.  204,  207. 

DETERMINATION 

See  Complete  Determination;   Final  De- 
termination. 
Any  determination,  see  Any. 

The  certificate  of  a  physician,  under 
Laws  1899,  p.  1071,  c.  520,  §  9,  authorizing 
a  transfer  to  be  made  whenever  the  physi- 


cian of  either  of  the  state  prison  reforma- 
tories or  penitentiaries  shall  certify  to  the 
warden  or  superintendent  thereof  that  a 
male  prisoner  confined  therein  for  a  felony 
is  in  his  opinion  insane,  is  not  a  "determina- 
tion of  incompetency"  within  either  the  spir- 
it or  letter  of  Code  Civ.  Proc.  tit.  6,  c.  17, 
relating  to  proceedings  for  the  appointment 
of  a  committee  of  an  incompetent.  Trust 
Co.  of  America  v.  State  Safe  Deposit  Co., 
96  N.  T.  Supp.  585,  588,  109  App.  Dlv.  665. 

There  w<^s  no  "determlualion  of  the  su- 
pervisors" within  St.  1898,  §  1283,  providing 
that  the  determination  of  the  supervisors 
shall  be  final  for  a  year,  and  the  proceed- 
ings did  not  bar  a  new  application  within 
a  year,  where,  in  proceedings  to  ostablts^h  a 
highway  on  a  town  line,  the  boards  of  su- 
pervisors of  the  towns  adjourned  the  hearing 
until  a  designated  date  after  receiving  af- 
fidavits of  service  and  posting  of  notices,  but 
no  further  proceedings  were  taken.  State  ex 
rel.  Rongllen  v.  Clemenson,  184  N.  W.  403, 
404,  148  Wis.  268. 

DETEBMIHATION  OF  CHANCE 

See  Chance  Verdi4?t. 

DETERMINE 

See  Hear  and  Determine. 

"To  determine"  involves  the  possibility  of 
framing  an  issue  to  determine.  Hoffman  v. 
Newell,  20  N.  Y.  Snpp.  432,  433  (quoting  and 
adopting  definition  in  Brown,  Jur.  S  41). 

"To  determine"  is  defined  as  meaning  to 
ascertain  definitely  or  to  settle,  and  it  is 
used  in  that  sense  in  Rev.  St  1892,  g  591,  as 
amended  by  Acts  1899,  p.  105,  c.  4711,  pro- 
viding that  a  resolution  submitted  to  voters 
relating  to  the  issue  of  bonds  shall  "deter- 
mine" the  rate  of  interest  to  be  paid  on  the 
bonds.  Hillsborough  County  v.  Henderson, 
33  South.  997,  998,  45  Fla.  356. 

In  an  Instruction  in  a  prosecution  for 
homicide  that  the  Jury  are  not  only  to  find 
and  determine  the  physical  facts,  but  also 
the  intention,  the  word  "determine"  means 
to  find  out  or  ascertain  the  truth  about  the 
occurrence.  Irvin  v.  State,  72  S.  E.  440, 
441,  9  Ga.  App.  865. 

The  word  "determine,**  in  an  instruction 
in  an  action  for  injuries  from  a  defective 
walk,  that  it  was  not  negligence  for  plaintiff 
to  pass  over  a  crosswalk,  known  to  him  to 
be  dangerous,  but  in  doing  so  he  must  use 
care  and  caution  reasonably  commensurate 
with  the  known  danger,  and  that  the  Jury 
should  consider  carefully  his  knowledge  of 
the  condition  of  the  walk,  the  nature  of  the 
defect,  whether  easily  visible  or  apparent,  or 
not,  the  nature  and  manner  of  the  accident, 
and  then  "determine,"  in  the  light  of  all  the 
circumstances,  whether  the  plaintiff  on  his 
part  exercised  the  care  and  caution  that  a 
person  of  reasonable  prudence  would  have 
exercised  in  the  light  of  such  knowledge, 
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means  to  consider  tlie  elements  stated  and 
eyerything  else  In  evidemce.  Ottawa  v. 
Green,  83  Pac.  616,  61S,  72  Kan.  214. 

The  word  "determined,"  In  Laws  1901, 
c.  106,  f  3,  providing  that  on  proof  of  cer- 
tain facts  to  the  county  court  It  shall  be 
-determined"  whether  the  territory  should 
be  disconnected  from  a  city,  and  that  the 
court  shall  decree  accordingly,  does  not  give 
the  court  discretionary  powers,  but  the  stat- 
ute is  mandatory  and  is  not  nnconstitutional 
as  a  delegation  of  legislative  power.  Town 
of  Edgewater  v.  Liebhardt»  76  Pac.  366,  377, 
32  Colo.  307. 

The  word  "determine,"  as  used  m  Laws 
l«^.  c,  1406,  I  2,  providing  that  the  city  en- 
gineer shall  proceed  to  mark  out  and  define 
the  street  line  adjacent  to  a  proposed  struc- 
ture if  such  line  can  be  accurately  determin- 
ed, is  equivalent  to  **ascertalned"  or  "limit- 
ed," and  does  not  mean  "establish."  Laws 
l«a5,  c.  1406,  §  1,  requires  every  person  in- 
tending to  erect  a  building  within  10  feet  of 
any  street  to  file  with  the  dty  engineer  a 
written  notice  of  such  intention ;  -  section  2 
provides  that  the  dty  engineer  shall  "pro- 
ceed to  mark  out  and  define  the  street  line 
adjacent  to  the  proposed  structure,  if  such 
line  can  be  accurately  determined,"  and 
mark  the  grade  of  the  adjacent  street,  if 
such  grade  has  been  duly  established,  and 
make  return  of  said  marking  of  line  and 
grade  to  the  inspector  of  buildings ;  and  sec- 
tion 3  prohibits  the  inspector  from  issuing 
a  building  permit  until  he  is  satisfied  that 
applicant  has  complied  with'  section  2.  Held, 
that  a  street  line,  not  correctly  marked  by 
the  dty  engineer,  was  not  binding  on  an 
adjacent  property  owner,  and  could  be  ques- 
tioned in  a  proceeding  to  enjoin  the  mainte- 
nance of  a  trailding  within  such  line,  marked 
by  the  engineer.  Oreenough  v.  Industrial 
Trust  Co.,  82  Ati.  266,  267,  33  R.  L  470. 

The  word  "determined,"  as  used  in  Acts 
32d  Gen.  Assem.  p.  10,  c.  12,  providing  that 
If  it  has  been  or  shall  be  found  or  "determin- 
ed" by  the  district  court  in  any  county  that 
a  lawfully  constituted  grand  jury  has  not  or 
cannot  be  obtained  by  drawing  from  the 
names  returned,  the  court  may  order  the 
board  of  supervisors  to  prepare  lists  of 
names,  eta,  enacted  after  it  has  been 
brought  to  the  attention  of  the  Legislature* 
that  in  some  counties  grand  jurors  for  a 
certain  year  had  been  illegally  selected,  will 
not  be  given  a  technical  meaning,  but  should 
be  so  construed  as  to  carry  out  the  plain  in- 
tent of  the  act  State  v.  Garter,  121  N.  W. 
801,  802,  144  Iowa,  371. 

As  try 

Gen.  St  1863,  e  38,  §  2,  providing  that 

"the  Supreme  and  county  courts  may  grant 

new  triAla  in  all  cases  'determined'  in  such 

ooorts,"  etc,   applies  to  those  cases  where 

A  trial  has  been  bad,  but  dees  not  reach  the 


case  of  a  default.    Farmers'  Mut  Fire  Ins. 
Co.  V.  Reynolds,  52  Vt  405,  407. 

The  word  **determined,"  in  the  statute 
providing  that  **the  Supreme  and  county 
courts  may  grant  new  trials  in  all  cases  de- 
termined in  such  courts,"  etc.,  does  not  mean 
more  than  tried,  so  that  the  statute  does  not 
apply  to  judgments  by  default  Goddard  v. 
*nillam,  38  Vt  75,  76. 

deterbuned  rights 

The  phrase  "determined  rights,"  in  Sess. 
Laws  1909,  p.  319,  relating  to  the  duties  of 
the  board  of  control  and  providing  that  the 
division  superintendent  shall  have  control 
over  the  water  masters  of  the  several  dis- 
tricts within  his  division,  with  power  to 
make  regulations  for  fair  distribution  of 
water  in  accordance  with  the  "determined 
rights"  as  may  be  needed,  and  that  on  peti- 
tion to  the  board  of  control  by  water  users 
requesting  determination  of  the  relative 
rights  the  board  may  make  a  determination 
of  the  rights,  etc.,  refdr  only  to  such  rights 
as  are  determined  and  established  by  the  ac- 
tion of  the  board  pursuant  to  the  statute  and 
to  decrees  made  under  its  provision,  and  the 
board  of  control  does  not  have  juriBdiotion 
to  supervise  the  distribution  of  irrigation 
water  taken  from  a  stream  before  the  ri^ts 
and  priorities  of  the  parties  have  been  de- 
termined under  the  statute,  and  the  water 
master  Is  not  entitled  to  compensation  for 
acting  in  an  unauthorized  distribution.  Wat- 
tles v.  Baker  County,  117  Pac.  417,  419,  59 
Or.  255. 

DETHRONEMENT  OF  REASON 

**Obscurement  of  reason"  is  not  synony- 
mous with  ^'dethronement  of  reason"  as  a 
definition  of  '*heat  of  passion."  Dillon  v. 
State,  119  N.  W.  352,  856^  137  Wis.  655, 
16  Ann.  Cas.  913. 

DETINUE 

See  Non  Detinet 

Detinue  is  a  personal  action,  the  gist  of 
which  is  the  wrongful  detention  of  personal 
property.  Morrow  v.  Norvell-Shaplelgh 
Hardware  Co.,  51  South.  766,  165  Ala.  331. 

**  'Detinue'  is  aif  action  to  recover  prop- 
erty, and  the  defendant  can  only  show  facts 
that  would  destroy  title  and  defeat  recovery, 
but  cannot  recover  a  judgment  against  the 
plaintiff."  McDaniel  v.  Sullivan  &  Bram- 
lett,  39  South.  355,  144  Ala.  583. 

Trover  distlBgulsHed 

"Trover"  and  "detinue"  are  concurrent 
remedies,  either  of  which  the  plaintiff  may 
pursue  at  his  election;  trover  being  an  ac- 
tion for  damages  for  the  conversion  of  the 
property,  and  detinue  being  an  action  for  the 
recovery  of  the  property  In  specie,  or  for 
damages  for  its  unlawful  detention.  Brook- 
ing V.  O'Bryan,  112  S.  W.  631,  632,  129  Ky. 
543. 
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Trover  Is  an  action  to  recover  damages 
sufficient  to  cover  the  value  of  personal  prop- 
erty wrongfully  held  by  another,  while  re- 
plevin or  detinue  is  primarily  an  action  to 
recover  the  property,  and  a  judgment  is 
given  only  in  the  absence  of  ability  to  secure 
the  specihc  articles  claimed.  Leeper,  Graves 
&  Co.  V.  First  Nat  Bank,  110  Pac  655,  660, 
26  Okl.  707,  29  L.  R.  A.  (N.  S.)  747,  Ann.  Cas. 
1912B,  302. 

DETRIMENT 

To  bind  the  party  who  breached  the  con- 
tract, it  was  a  sufficient  consideration  for  a 
contract  to  leave  two  adjoining  strips  vacant 
for  light  that  the  other  parties  to  the  con- 
tract constructed  a  building  in  accordance 
with  it  in  such  manner  as  to  render  value- 
less the  strip  left  by  them ;  this  being  a 
detriment  which  they  were  not  "lawfully 
bound  to  suffer,"  within  the  meaning  of  Civ. 
Code,  §  1605,  providing  what  shall  be  a  good 
consideration.  Knoch  ▼.  Haizllp,  124  Pac. 
998,  1001,  163  Cal.  146. 

The  term  "detriment,"  as  used  in  the 
rule  that  a  detriment  to  the  promisee  is  a 
sufficient  consideration  for  a  contract,  in- 
cludes every  act  or  forbearance  which  may 
be  of  legal  value.  Frye  v.  Hubbell,  68  Atl. 
325,  332,  74  N.  H.  358,  17  L.  R.  A.  (N.  S.) 
1197. 

Civ.  Code,  I  3336,  provides  that  the 
•••detriment  caused  by  the  wrongful  con- 
version of  property'  is  presumed  to  be  the 
value  of  the  property  at  the  time  of  the  con- 
version with  interest  from  that  time,  or, 
where  the  action  has  been  prosecuted  with 
reasonable  diligence,  the  highest  market 
value  of  the  property  at  any  time  between 
the  conversion  and  the  verdict  without  in- 
terest at  the  option  of  the  injured  party  and 
a  fair  compensation  for  the  time  and  money 
properly  expended  in  pursuit  of  the  proper- 
ty." The  interest  on  the  value  of  the  prop- 
erty is  the  allowance  provided  by  the  statute 
in  lieu  of  the  value  of  the  use  of  the  prop- 
erty, and  not  in  addition  thereto.  Lynch  v. 
McGhan,  93  Pac.  1044,  7  Cat  App.  132. 

DEVELOP 

See  Fully  Developed  Mine. 

To  "develop"  is  defined  by  Webster  to 
be:  "To  free  from  that  which  enfolds  or 
envelops;  to  lay  open  by  degrees  or  in  de- 
tail, to  disclose,  to  produce  or  give  forth." 
And,  by  the  Standard  Dictionary:  "To  un- 
cover or  unfold;  to  bring  to  light  by  de- 
gree, work  out  in  detail.**  Thus  to  develop 
a  mining  claim  is  to  uncover  or  brina,forth 
that  which  it  produces  or  can  produce.  Blew- 
ett  V.  Hoyt,  103  N.  Y.  Supp.  451,  457,  118 
App.  Dlv.  227. 

The  word  "develop"  in  a  contract  giving 
to  a  gas  company  the  right  to  purchase  a 
gas  well  should  the  other  party,  an  oil  pros- 
pector, in  his  operations  for  oil  "develop"  a 


gas  well,  and  to  the  prospector  the  right  to 
purchase  an  oil  well,  should  the  company  in 
its  operations  for  gas  "develop**  an  oil  well, 
is  used  in  its  ordinary  acceptation  as  applied 
to  oil  and  gas  well  operations,  and  means  on 
the  development  of  oil  or  gas  in  paying  quan- 
tities, and  does  not  permit  the  prospector,  on 
drilling  a  well  which  produces  gas,  to  re- 
fuse to  deliver  to  the  gas  company,  in  order 
that  he  may  carry  it  deeper  in  a  search  for 
oil.  Carnegie  Natural  Gas  Co.  v.  South  Penn 
Oil  Co.,  49  S.  K  548,  552,  56  W.  Va.  402. 


See  Further  Development ; 
and  Under  Development ; 
Development  of  Stream. 


Improved 
Standard 


Civ.  Code  Alaska,  §  262,  gives  aflien  for 
labor  or  material  furnished  in  the  "develop- 
ment" of  a  mine,  but  that  does  not  include 
the  ordinary  work  of  a  miner  In  the  opera- 
tion of  a  placer  claim,  having  no  relation  to 
the  development  or  improvement  of  the  mine. 
Pioneer  Min.  Co.  v.  Delamotte,  185  Fed.  752, 
755,  108  C.  O.  A.  90. 

An  lostruction  that,  to  oonstitute  a  dis- 
covery of  gold  sufficient  to  support  a  location 
of  a  gold  placer  mining  claim  as  against  an 
adverse  mineral  locator,  the  gold  found  must 
be  of  such  character  and  quantity  and  found 
under  such  circumstances  as  to  Justify  a  man 
of  ordinary  prudence  in  the  expenditure  of 
time  and  money  in  the  development  of  the 
property,  is  not  erroneous;  the  word  "devel- 
opment,'* as  so  used,  being  the  equivalent  of 
"exploration."  Charlton  v.  Kelly,  156  Fed. 
433,  436,  84  C.  C.  A.  295,  13  Ann.  Cas.  518. 

Defendant  granted  to  plaintiff  the  full, 
uninterrupted,  and  perpetual  flow  of  30  inch- 
es of  water  from  the  former's  ranch,  but  did 
not  warrant  a  flow  of  that  quantity;  but  the 
contract  provided  that  the  defendants  would 
not  by  any  act  diminish  the  flow,  but  stated 
that  they  intended  to  continue  developing  the 
flow,  and  reserved  the  privilege  of  doing  so 
by  boring,  driving  tunnels,  and  such  other 
means  as  were  necessary,  and  that  if  the 
water  thereafter  decreased  because  of  any 
unforeseen  agency,  so  as  to  be  insufficient 
to  supply  the  30  Inches,  defendant  would  do 
any  further  work  towards  restoring  the  flow 
which  any  competent  engineer  selected  by 
plaintiff  should  direct,  the  expense  of  such 
work  by  developing  to  be  advanced  by  plain- 
tiff. The  flow  of  water  subsequently  decreas- 
ed below  30  inches,  but  there  was  more  than 
sufficient  water  under  the  surface  to  supply 
that  quantity,  and  plaintiff  selected  an  en- 
gineer, who  reported  that  it  was  necessarj' 
to  install  a  pumping  plant  In  one  of  the  wells 
to  restore  the  flow.  Held  that,  even  if  the 
means  of  restoring  the  water  must  be  of  the 
same  general  character  as  ••boring  wells  or 
driving  tunnels,"  which  defendant  reserved 
the  privilege  to  do,  the  use  of  pumps  as  rec- 
ommended by  the  engineer  was  ••develop- 
ment work*'  within  the  contract  and  a  proper 
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means  of  restoEiag  the  flow,  and  the  fact 
that  pumps  had  never  been  used  on  the  ranch 
or  hi  the  county  for  that  purpose  was  imma- 
terial. Garvey  Water  Go.  v.  Huntington 
Land  &  ImproTement  Co.,  07  Pac.  42S»  432^ 
154  CaL  232. 

DEVIATION 

DEVIATIOK  (In  Iaw  of  SMppIns) 

''Deviation,"  in  contracts  of  affreightment, 
as  in  marine  insurance,  means  a  departure 
from  the  usual  course  of  the  voyage,  or  from 
the  usual  manner  of  prosecuting  it,  thereby 
changing  the  rislc  Globe  Nav.  Ck).  v.  Russ 
Lumber  &  MiU  Co.,  167  Fed.  228,  230. 

''Deviation,'*  in  the  law  of  shipping,  has 
a  varied  meaning  and  wide  significance,  and 
the  placing  of  a  vessel  In  dry  dock  after  re- 
ceiving cargo  on  board  for  a  voyage,  for 
the  purpose  of  painting  her  bottom,  not  a 
maritime  necessity,  constitutes  a  deviation. 
The  Indrapura,  171  Fed.  929,  931. 

Any  "deviation"  from  the  course  of  navi- 
gation which  experience  and  usage  have  pre- 
scribed as  the  safest  and  most  expeditious 
mode  of  proceeding  from  one  voyage  termi- 
nus to  the  other  will  cast  subsequent  loss 
of  or  injury  to  either  ship  or  cargo  on  the 
shipowner,  and  delay  of  a  vessel  even  on  the 
route  prescribed  by  a  policy  or  bill  of  lad- 
ing, may  amount  to  a  "deviation."  The  Cl^ 
ta  Di  Mes^na,  169  Fe<i.  472,  474. 

"Deviation,"  generally  speaking,  is  a 
voluntary  departure,  without  necessity  or 
reasonable  cause,  from  the  regular  course 
of  the  voyaga  A  provision  of  bills  of  lad- 
ing giving  the  vessel  the  right  to  "deviate" 
does  not  authorize  her,  after  arriving  at  the 
port  of  delivery,  to  return  to  the  port  of 
shipm^it  with  the  goods  on  board,  and  thence 
make  a  second  voyage  to  the  port  of  deliv- 
ery, which  is  not  a  "deviation,"  but  an 
abandonment  of  the  voyage  so  far  as  relates 
to  such  sliipment  Padflc  Ck>ast  Co.  v.  Yukon 
Independent  Transp.  Ck).,  155  Fed.  29,  -34,  83 
a  a  A.  625  (citing  14  Gyc.  p.  282;  Hostetter 
V.  Park,  11  Sup.  Ct  1,  137  U.  S.  30,  34  L.  Ed. 
56S;  Constable  v.  National  S.  S.  Co.,  14  Sup. 
Ct  1062,  154  U.  S.  51,  38  L.  Bd.  903). 

DEVIATIOK  (In  Marine  Insnranoe) 

"In  the  law  maritime  a  'deviation*  is 
defined  as  a  voluntary  departure,  without 
necessity  or  any  reasonable  cause,  from  the 
regular  and  usual  course  of  the  ship  in- 
sured." Empire  State  Cattle  Co.  v.  Atchi- 
son, T.  ft  S.  F.  Ry.  Co.,  28  Sup.  Ct  607,  614, 
210  V.  S.  1,  52  L.  Ed.  931,  15  Ann.  Cas.  70; 
Thebauld  v.  Great  Western  Ins.  Co.,  50  N.  E. 
284,  286, 155  N.  Y.  516. 

DEVICE 

See  By  Any  Device  Whatever;  Danger- 
ous Device;  Gambling  Device;  Safe- 
ty Device;    Same  Device. 

Any  device,  see  Any. 

Keeping  gambling  device,  see  Keep. 


A  "device"  is  a  thing  devised  or  formed 
by  design;  a  contrivance;  an  invention. 
Collins  V.  State,  78  N.  B.  851,  852,  38  Ind. 
App.  625;  Armour  Packing  Co.  v.  United 
States,  28  Sup.  Ct  428,  431,  209  U.  S.  56,  52 
L.  £id.  681  (quoting  and  adopting  definition 
in  Webst  Diet.). 

The  term  "device,"  within  the  mean- 
ing of  the  Elkins  Act  of  Feb.  19,  1903  (32 
Stat  847,  c.  708),  making  discrimination  in 
transportation  charges  "by  any  device  what- 
ever** a  criminal  offense,  includes  anything 
which  is  a  plan  or  contrivance  and  need  not 
be  necessarily  fraudulent  Armour  Packing 
Co.  V.  United  States,  28  Sup.  Ct  428,  431, 
209  U.  S.  56,  52  Im  Ed.  681  (quoting  and 
adopting  the  definition  in  Webst  Diet). 

Within  the  meaning  of  Banking  Law 
which  provides  that  no  person  or  corpora- 
tion, other  than  those  incorporated  under  ar- 
ticle 10»  by  any  device  or  pretense  of  charg- 
ing for  his  services  or  otherwise,  shall  direct- 
ly or  indirectly  charge  or  receive  Interest  in 
excess  of  the  legal  rate  upon  a  loan  where 
household  gpods  are  taken  as  security,  a 
transaction,  wherein  the  borrower  paid  $10 
fgr  the  lender's  regular  attorney  as  a  pre- 
tended fee,  according  to  the  lender's  custom 
of  making  loans,  and  gave  as  security  a 
mortgage  upon  her  household  furniture  for 
$65,  covering  the  amount  received  by  her  and 
the  fee  paid,  was  a  device  of  charging  for 
services  or  otherwise.  London  Realty  Co,  v. 
Riordan,  133  N.  T.  Supp.  595,  598,  148  App. 
Dlv.  864. 

The  sale  of  prohibited  liquor  either  open- 
ly or  secretly,  under  the  guise  of  a  deceptive 
name  is  a  sale  by  a  "device,"  within  Kirby's 
Dig.  §  5140,  prohibltitig  the  sale  of  liquor  by 
any  device;  Brownson  v.  State,  123  S.  W. 
762,  763,  93  Ark.  20. 

Bums'  Ann.  St  1901,  S  7283b,  declaring 
that  no  "devices"  for  amusements  or  music 
of  any  kind  shall  be  permitted  in  any  saloon, 
does  not  prohibit  the  keeping  of  a  musical 
device  so  long  as  it  is  not  operated  or  used 
as  a  source  of  amusement,  and  hence  an 
indictment  charging  merely  the  keeping  of  a 
musical '  box  in  defendant's  saloon  did  not 
charge  an  offense.  Collins  v.  State,  78  N.  E. 
851,  852,  38  Ind.  App.  625  (citing  Cent  Diet 
and  Webst  Diet). 

A  "device"  is,  a  permanent  material 
thing.  The  crossing  of  a  belt  to  produce  a 
reversal  of  motion  in  parts  of  a  machine  is 
not  a  "device,"  within  a  claim  covering  a 
combination  of  devices  for  that  purpose,  but 
merely  a  method  of  using  the  devices.  Heap 
V.  Greene,  91  Fed.  792,  794,  34  C.  C.  A.  86. 

The  words  "device,  print,  or  impression 
or  anything  whatsoever,"  as  used  in  Act 
Cong.  Feb.  10,  1891,  c.  127,  §  3,  26  Stat  742. 
providing  that  every  person  who  makes,  or 
causes  or  procures  to  be  made,  or  shall  bring 
into  thp  United  States  from  any  other  coun- 
try, or  shall  have  in  possession  with  intent 
to  seU;  give  away,  or  in  any  other  manner 
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use  the  same,  any  business  or  professional 
card,  notice,  placard,  token,  "device,  print, 
or  impression,  or  any  other  thing  whatso- 
ever," in  likeness  or  similitude  as  to  design, 
color,  or  the  inscription  of  any  of  the  coins 
of  the  United  States  or  of  any  foreign  coun- 
try that  have  been  or  hereafter  may  be  is- 
sued as  money  "either  under  the  authority  of 
the  United  States  or  of  any  foreign  govern- 
ment," shall  on  conviction  be  punished  by  a 
fine  not  to  exceed  $100,  must  be  read  in  con- 
nection with  and  construed  as  being  of  the 
same  general  nature  as  their  companion 
words,  "business  or  professional  card,  notice, 
placard,  token,"  and  not  to  cover  counter- 
feit coins,  the  making  of  which  is  punisha- 
ble under  section  1  as  a  felony.  Kaye  v. 
United  States,  177  FM.  147,  150,  100  C.  C. 
A.  567. 

As  iH»ttngnAshing  mark  on  liaUot 

Under  Priv.  Laws  1901>,  c  290,  §  25,  re- 
lating to  an  election  in  a  city,  and  provid'^ 
ing  that  ballots  cast  which  contain  any  de- 
vice shall  be  void,  ballots  used  at  an  election 
which  were  one  inch  and  a  half  by  three 
Inches  in  size,  when  the  board  of  aldermen 
under  the  law  had  regulated  their  size  to  ope 
inch  by  three  inches,  are  not  void  as  con- 
taining a  "device,"  since  it  was  a  matter 
over  which  the  electors  had  no  controL  State 
v.  Spires,  67  S.  E.  41,  162  N.  0.  4. 

DEVISABLE 

An  executory  devisee  to  one  dependent 
upon  the  death  of  the  preceding  owner  in 
fee,  without  children  or  issue  surviving,  be- 
comes a  "devisable"  estate;  "devisable"  and 
"descendible"  in  illation  to  such  interest 
being  convertible  terms.  King  T*  Guild,  2 
Tenn.  Ch.  App.  190,  195, 

DEVISE 

See  By  Right,  Devise,  or  Bequest;  Col- 
lateral Bequest  or  Devise;  Executory 
Devise;  Gift,  Devise,  or  Descent;  Give, 
De^'lse  and  Bequeath;  Specific  Devise; 
Will,  Dex-ise,  or  Trust 

All  other  devises,  see  All  Other. 

Any  devise,  see  Any. 

As  give  and  bequeath,  see  Give  and  Be- 
queath: 

Devise  to  a  class,  see  Class. 

Residuary  devise,  see  Residuary. 

"A  *devise  of  the  income  of  lands*  is  in 
effect  a  devise  of  the  lands."  Merrill  v. 
American  Baptist  Missionary  Union,  62  Atl. 
W7,  648,  73  N.  H.  414,  3  L.  R.  A.  (N.  S.)  1143, 
111  Am.  St  Rep.  632.  6  Ann.  Cas.  646  (quot- 
ing statement  in  Reed  v.  Reed,  9  Mass.  372); 
Mettler  v.  Warner,  90  N.  B.  1099,  1103,  243 
111.  600,  134  Am.  St  Rep.  388. 

Bequeath  or  beqnest  synonymotui 

"Bequeath"  is  synonymous  with  devise 
when  used  with  reference  to  a  gift  of  real 
estate.    Gannon  v.  Albright,  81  S.  W.  1162, 


1168,  183  Mo.  236,  67  L.  R.  A.  97,  105  Am« 
St  Rep.  471. 

The  word  "bequeath,"  when  expressly 
applied  to  real  estate,  Is  equivalent  to  the 
word  "devise";  w^ords  of  inheritance  being 
unnecessary  by  3  vien.  St  p.  3763,  f  35.  Cen- 
tenary Fund  and  Preachers'  Aid  Soc.  of  New 
Jersey  Annual  Conference  of  Methodist  Epis- 
copal Church  V.  Lal^e,  66  Atl.  601«  72  N.  J. 
£q.  808. 

In  a  strictly  modern  legal  sense,  the 
words  "bequest"  and  "bequeath"  are  the  ap- 
propriate terms  for  making  a  gift  by  w^ill 
of  personalty,  and  the  word  "devise"  for  a 
gift  of  realty;  but  as  it  is  evident  that  the 
testator  used  the  former,  words  in  their  popu- 
lar sense,  and  as  applicable  alil^e  to  a  gift  by 
will  of  property  of  any  kind,  they  cannot  be 
limited  to  gifts  of  personalty.  Baldwin  v. 
Zien,  134  N.  W.  498,  500,  117  Minn.  178. 

Although  the  word  "devise"  properly  and 
technically  applies  only  to  real  estate  and 
"bequeath"  only  to  personal  property,  they 
have  been  made  interchangeable  by  Ky.  St 
1903,  §  467.  Roberts  v.  Chenoweth  (Ky.)  112 
S.  W.  625,  627.      . 

Where  circumstances  indicated  that  a 
sale  of  testator's  property  would  be  neces- 
sary, and  the  entire  wHl  showed  that  he  prob- 
ably contemplated  that  there  should  be  a  sale, 
a  provision  that  he  did  "give,"  "devise,"  and 
"bequeath"  to  his  two  sons  each  $500  and 
$500  to  three  daughters  who  should  share 
equally  of  his  estate  both  real  and  personal 
with  the  two  sons,  the  word  "devise**  was  not 
used  in  Its  technical  or  legal  sense  but  as 
synonymous  with  "give"  and  "bequeath." 
Schwingel  v.  Anthes,  101  N.  W.  335,  336,  72 
Neb.  650. 

The  words  "give  and  bequeath"  in  a  will 
disposing  of  personalty  and  realty  are  the 
equivalent  of  "devise."  Hoefliger  ▼.  Hoefliger, 
107  N.  W.  312,  318,  132  Iowa,  576. 

The  word  "bequest"  was  not  meant  to  be 
used  in  a  technical  sense,  and  referred  to  a 
devise  of  the  family  residence  and  a  legacy 
of  $400  to  the  grandchild  under  a  will  provid- 
ing that  after  the  payment  of  debts  the  tes- 
tator's wife  should  have  the  family  residence 
for  life,  remainder  to  his  three  daughters, 
and  directing  his  executor  to  convert  Into 
money  any  property  real  or  personal  of  which 
he  xul^ht  die  possessed,  and  providing  that 
one-fifth  of  a  life  policy  should  go  to  his 
granddaughter,  the  amount  to  be  paid  out  of 
the  estate,  and  the  household  and  Idtchen 
furniture  to  his  wife,  and  further  provided 
that  "it  is  my  desire  that  my  wife  and  three 
daughters  shall  share  equally  In  the  distribu- 
tion of  the  estate  after  the  "bequests"  al- 
ready made  are  complied  wltli.  Thomas' 
Ex'x  V.  Thomas'  Guardian  (Ky.)  110  S.  Vv'. 
853. 

While  the  word  "devise"  is  usually  em- 
ployed to  denote  a  gift  of  real  estate  or  an 
interest  therein,   the   word   "bequest"   may 
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mean  any  gift  by  will,  whether  It  consists 
of  personal  or  real  property,  and  the  use  ot 
the  word  "bequeath**  in  a  will  instead  of 
"derise"  will  not  necessarily  lead  to  the  con- 
dnsion  that  the  property  whleh  a  testatrix 
thereby  Intended  to-  dispose  of  was  person- 
alty; bnt  where  the  word  ^^bequeath"  is 
coupled  with  the  Word  "gire,*'  which  1^  of 
tfae  largest  possible  sigaiUcation,  ''bequeath'* 
is  applicable  as  well  to  real  as  personal  es- 
tate. Rickman  y.  Meier,  72  N.  E.  1121 .  1126, 
213  111.  507. 


^'Legacy  and  devise*'  are  often  used  as 
interchangeable  phrases  in  wills  and  every- 
day conversation,  and  therefore  courts  would 
not  feel  fettered  to  any  nice  construction, 
where  the  subject-matter  or  context  shows 
the  words  were  used  interchangeably  and 
as  of  the  same  import.  But  such  popular  and 
loose  construction  is  hardly  permissible  in 
view  of  the  statutory  rule  of  hermeneutlcs. 
Desloge  v.  Tucker,  94  S.  W.  283,  286,  196  Mo. 
587. 

In  common  acceptation,  "bequest"  and 
**l^acy"  are  synonymous  terms,  but  "be- 
queath" is  the  term  generally  by  which  a 
gift  of  personalty  is  made  in  a  will,  and  a 
legacy  is  the  money  or  personal  property  be- 
queathed. The  words  "devise,"  "bequest," 
and  "legacy"  are  not  infrequently  used  in 
wills  in  a  sense  different  from  their  strict 
legal  meaning.  It  is  stated  in  a  recent  work 
on  wills  that:  "Of  the  verbs  used  to  denote 
the  act  of  making  a  will,  'device'  is  prop- 
erly used  of  realty,  and  'bequeath*  of  person- 
alty. Of  the  nouns  used  to  name  the  various 
forms  of  gift,  'devise'  is  used  of  a  gift  of 
realty.  'Legacy*  is  used  of  a  gift  of  person- 
alty in  general.  None  of  these  words  have 
80  fixed  a  legal  meaning,  however,  that  a 
gift  will  fail  because  testator  does  not  use 
the  words  descriptive  of  the  gift  or  the  act 
of  giving  with  technical  accuracy.  A  devise 
is  often  miscalled  a  'bequest,*  or  'bequest*  is 
often  used  to  include  both  realty  and  per- 
sonalty or  is  used  of  a  gift  of  money  alone. 
So  the  verb  'devise'  Is  often  used  to  refer  to 
personalty  alone.*'  In  le  Gampb^  75  Pac. 
^1,  853,  27  Utah,  361  (citing  Page,  WUls, 
I  2). 

Am  m  t^mimmmutmMT  dii^^sitlon  of  land 

A  "devise"  ordinarily  passes  real  estate. 
Famey  v.  Weirieh,  108  N.  Y.  Supp.  38,  44, 
32  Misa  Rep.  245;  Mills '▼.  Tolnpkins,  97  N« 
T.  Snpp.  9,  10,  110  App.  Dlv.  212. 

A  "devise"  is  a  gift  of  real  property  by 
a  last  will  and  testament.  In  re  Dalley's 
Estate,  89  N.  T.  Supp.  538,  541,  43  Misc.  Rep. 
552. 

The  words  "convey"  and  "devise**   are 

technical  terms  relating  to  the  disposition  of 

interests  in  real  property.    Vann  v.  Edwards, 

47  8.  B.  784,  787,  .135  N.  C.  661,  67  L.  R.  A. 
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"Devise**  means  the  gift  of  some  land  to 
some  person  denoted .  by  the  language  used 
in  the  writing  which  purports  to  make  the 
devise,  and  the  Connecticut  courts  have  never 
sanctioned  any  le?al  fiction  by  which  a  gift 
of  land  in  a  writing  not  attested  can  be  made 
operative  as  a  legal  devise  by  reference  to 
it  in  a  duly  attested  will  which  does  not  con- 
tain In  itself  any  gift  of  any  land  to  any 
person.  Hatheway  v.  Smith,  65  Atl.  1058, 
1062,  79  Conn.  506,  9  L.  R.  A.  (N.  S.)  310,  9 
Ann.  Cas.  99.  . 

DEVISE  BT  IMPUOATION 

"Tfae  word  'devise*  is  the  proper  word 
to  use-  in  a  testamentary  disposition  of  real 
estate.  •  ♦  ♦  A  devise  exists,  by  implica- 
tion, when  the  testator  uses  words  man^ 
Ifesting  an  intention  to  give,  by  so  strong  a 
probability  that  the  contrary  intent  cannot 
be  supposed  to  have  existed  in  his  mind,  when 
he*  made  the  wllL**  Metz  v.  Wright^  92  S. 
W.  1125,  1127,  116  Mo.  App.  631. 

DEVI9BD 

Designed  distinguished,  see  Designed. 

DEVISEE 

The  word  "devisee'*  has  a  common-law 
meaning,  and  indicates  a  person  obtaining  real 
estate  by  will,  and  by  the  use  of  the  term 
the  Legislature  will  be  presumed  to  have  also 
adopted  that  meaning.  Desloge  v.  Tucker,  94 
S.  W.  283,  286,  196  Mo.  587. 

The  word  "devisee**  is  used  to  denote  one 
to  whom  real  estate  passes  by  will;  and  the 
word  "heirs**  in  its  ordinary  or  customary 
sense  means  the  kindred  of  the  decedent  upon 
whom  the  law  casts  the  estate  in  real  prop- 
erty in  the  absence  of  a  devisee,  and  has 
reference  to  the  law  of  succession.  Hays  v, 
Wyatt,  115  Pac.  13,  .16.  19  Idaho,  634,  34 
L.  R.  A.  (N.  S.)  39T  (citing  4  Words  and 
Phrases,  p.   3241). 

As  oveditov 

See  Creditor. 

▲s  legftl  vepresentAtiTe 

See  Legal  Representative. 

As  heir 

See  Heirs. 

Iiegatee  synonymoms 

"Legatee  and  devisee**  are  often  used  as 
interchangeable  phrases  in  wills  and  every- 
day conversation,  and  therefore  courts  would 
not  feel  fettered  to  any  nice  construction, 
where  subject-matter  or  context  shows  the 
words  were  used  interchangeably  and  as  of 
the  same  import.  But  such  popular  and 
loose  construction  is  hardly  permissible  in 
view  of  the  statutory  rule  of  hermeneutlcs. 
Desloge  v.  Tucker,  94  S.  W.  283,  286,  196 
Mo.  587. 

Although  the  words  "legacy**  and  "leg- 
atee," apply  only  to  personal  property,  they 
have  been  made  interchangeable  by  Ky.  St. 
1003,  i  467,  which  provides  that  "the  words 
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'legatee*  and  'devisee*  sball  each  be  beld  to 
convey  the  same  Idea.  Roberts  v.  Ohenow- 
eth  (Ky.)  112  S.  W.  625,  627. 

The  term  "devisee,"  as  used  in  Rev.  St 
1899,  §  148,  providing  that  on  filing  of  a 
petition  for  the  sale  of  real  estate  of  a  de- 
cedent the  court  shall  order  all  persons  inter- 
ested in  the  estate  to  be  notified  thereof  and 
that  such  notice  be  published,  provided  that 
where  the  heirs  or  devisees  are  residents 
of  the  county  notice  shall  be  served  on  each 
one,  does  not  include  legatees  in  view  of  sec- 
tion 4160,  which  provides  that  In  construing 
statutes  words  and  phrases  shall  be  taken  In 
their  plain  or  ordinary  and  usual  sense,  but 
technical  words  and  phrases  having  a  pe- 
culiar and  appropriate  meaning  in  law  shall 
be  understood  according  to  their  technical  im- 
port Desloge  v.  Tucker,  94  S.  W.  283,  286, 
196  Mo.  587. 

Where  such  is  the  intent  of  the  will,  the 
word  "devisees"  ^ill  be  deemed  to  mean 
"legatees"  when  applied  to  gifts  of  person- 
alty, and  hence  where  gifts  to  certain  per- 
sons were  gifts  of  personalty  or  interests 
therein,  but  the  gifts  were  given  in  terms  "I 
give  and  devise,"  and  the  words  "devise"  and 
"devisees"  were  clearly  used  in  the  granting 
clauses  of  the  will  as  intending  to  cover  in- 
terests in  personalty  and  the  recipient  of 
such  interest,  the  recipients  thereof  will  be 
deemed  "devisees"  within  a  provision  of  the 
will  that,  if  any  of  the  devisees  should  aid 
or  attempt  to  prevent  the  proof  of  the  will, 
all  the  expenses  of  probating  it  should  be 
taken  by  the  executor  from  the  share  of 
each  one  so  att«npting.  Kayhart  v.  'White- 
head, 76  Atl.  241,  77  N.  J.  Eq.  12. 

As  one  taking  as  heir 

The  word  "heir"  is  technically  distin- 
guishable from  "devisee,"  but  is  sometimes 
used  "in  its  mere  general  sense,  as  indicat- 
ing the  person  upon  whom  property  devolves 
on  the  death  of  another";  and  hence,  when 
the  intention  is  clear,  the  word  may  some- 
times be  treated  as  equivalent  to  "legatee" 
or  "devisee."  Taylor  v.  Perkins,  56  Atl.  741, 
742,  72  N.  H.  349  (citing  Shapleigh  v.  Shap- 
leigh,  44  Aa  107,  108,  69  N.  H.  577,  579). 

While  the  word  "heir"  in  a  will  may  be 
construed  to  mean  "devisee"  when  it  refers 
to  a  relationship  to  the  testator,  it  could  not 
be  so  construed  when  used  in  a  codicil  and 
having  reference  to  a  relationship  with  an- 
other than  the  testator.  Wells  v.  Fuchs,  125 
S.  W.  1137,  1140,  226  Mo.  97. 

As  remainderman 

Code  Civ.  Proc.  §  1452,  providing  that 
"devisees"  may  maintain  an  action  for  the 
recovery  of  real  estate  against  any  one  ex- 
cept the  administrator,  means  only  those 
heirs  and  devisees  who  have  a  present  right 
of  possession  and  a  present  cause  of  action  as 
against  every  one  except  the  administrator, 
and  has  no  application  to  a  remainderman, 


although  he  may  have  acquired  his  estate 
through  a  devise.  Pryor  ▼.  Winter,  82  Pac 
202,  203,  147  Cal.  654,  109  Am.  St  Rep.  162. 

DEVOLUTIVE  APPEAL 

A  "devolutive  appeal"  is  one  which  does 
not  suspend  the  execution  of  a  Judgment  ap- 
pealed from.  State  ex  rel.  Schwan  t.  Allen, 
26  South.  434,  436,  51  La.  Ann.  1842. 

DEVOLVE 

An  estate  is  said  to  "devolve"  upon  an- 
other when  by  operation  of  law,  and  \^ith- 
out  any  voluntary  act  of  the  previous  owner, 
it  passes  from  one  person  to  another;  but  it 
does  not  devolve  from  one  person  to  another 
as  the  result  of  some  positive  act  or  agree- 
ment between  them.  The  word  is  itself  of 
intransitive  signification,  and  does  not  in- 
clude the  result  of  an  act  which  is  intended 
to  produce  a  particular  effect  It  implies  a 
result  without  the  intervention  of  any  vol- 
untary actor.  Instances  of  its  appropriate 
use  are  found  when  speaking  of  the  succes- 
sion of  estates  upon  death,  or  upon  a  change 
of  ofllcial  Incumbents;  also  in  proceedings  in 
bankruptcy  or  insolvency,  where  by  the  act 
or  operation  of  law  the  estate  of  the  bank- 
rupt devolves  upon  his  assignee.  A  transfer 
by  a  debtor  of  property  not  accompanied  by 
change  of  possession  is  not  void  as  against 
the  assignee  for  the'  benefit  of  the  debtor's 
creditors,  under  Civ.  Code,  {  4491,  declaring 
such  transfer  void  as  against  any  one  on 
whom  the  debtor's  estate  devolves  in  trust 
for  the  benefit  of  others,  as  the  estate  does 
not  devolve  by  such  assignment,  but  is  grant- 
ed by  it  Babcock  v.  Maxwell,  74  Pac.  64,  66, 
29  Mont  31. 

DEVOTE 

A  claim  that  property  is  exempt  from 
taxation  under  P.  S.  496,  on  the  ground  that 
the  property  is  "devoted"  to  charitable  uses, 
merely  means  that  the  property  has  been  so 
set  apart.  Grand  Lodge  of  Masons  v.  City 
of  Burlington,  78  Ati.  973,  975.  84  Vt  202. 

Where  an  incorporated  village  was  au- 
thorized by  law  to  maintain  an  electric  light 
plant  for  lighting  its  streets  and  public  places, 
such  property  was  devoted  to  public  use 
within  P.  S.  496,  subd.  6.  declaring  that 
property  so  devoted  should  be  exempt  from 
taxation.  Village  of  Swanton  v.  Town  of 
Higiigate,  69  Atl.  667,  668,  81  Vt  152,  16  L. 
R.  A.  (N.  S.)  867. 

DEXTRINE 

White  dextrine,  produced  by  the  chem- 
ical treatment  of  starch,  while  not  a  dextrine, 
technically  speaking,  is  classible  as  "dex- 
trine," because  it  Ls  commercially  so  kna%vn, 
under  Tariff  Act  July  24,  1897,  c  11«  §  1, 
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Schedule  6,  par.  286,  30  Stat  173.  Charles 
Momingstar  &  Ck>.  y.  United  States,  159  Fed. 
287,288. 

DIA 

The  Greek  word  "dia"  means  through. 
State  V.  Williams,  61  S.  E.  61,  68,  146  N.  C. 
618,  17  L.  R.  A.  (N.  S.)  2d9,  14  Ann.  Gas.''  562. 

DIAGRAM 

A  "diagram"  Is  simply  an  illustrative  out- 
line of  a  tract  of  land,  or  something  else  ca- 
pable of  linear  projection,  which  Is  not  nec- 
essarily intended  to  be  perfectly  correct  and 
accurate.  Shook  y.  Pate,  50  Ala.  91,  92; 
Burton  y.  State,  22  South.  585,  588,  118 
Ala.  1. 

It  is  proper  to  admit  and  exhibit  to  the 
jury  a  diagram,  prepared  by  the  attorney  for 
the  state,  of  the  place  of  a  crime,  indicating 
the  locality  of  objects  to  which  there  is 
much  reference  in  tiie  testimony,  upon  which 
can  be  traced  the  route  that  it  is  claimed 
defendant  followed  in  going  to  and  returning 
from  the  place  of  the  homicide,  in  connection 
with  the  eiidence  of  the  draftsman  as  to  its 
accuracy.  It  is  proper  to  permit  other  wit- 
nesses to  refer  to  it  in  explanation  of  their 
testimony,  and  the  Jury  should  be  permitted 
to  take  it  to  the  Jury  room.  Burton  y.  State, 
22  South.  585,  588,  115  Ala.  1. 

A  "diagram"  is  not  a  public  or  private 
wilting,  nor  is  it  made  by  law  primary  or 
secondary,  or  prima  fade  evidence  of  any 
fact  or  object  r^resented  by  it.  When  used 
on  the  trial  of  a  case,  it  is  not  used  as  evi- 
dence, and  does  not  prove,  nor  tend  to  prove, 
in  the  sense  of  evidence,  any  fact.  It  is  sim- 
ply a  figure  drawn  to  suggest  to  the  minds  of 
the  Jurors  the  relation  between  objects  about 
which  a  witness  is  testifying,  and  may  be 
drawn  on  paper  or  on  a  stationary  black- 
board which  cannot  be  removed.  Carman  v. 
Montana  Cent.  Ry.  Co.,  79  tPac.  690,  692,  32 
Mont.  137. 


DIAMEtER 


The  word  "diameter**  means  primarily 
the  measure  through;  a  right  line  passing 
through  the  center  of  a  body,  as  a  circle, 
conic  section,  sphere,  cube,  etc.,  and  terminat- 
ed by  the  opposite  boundaries;  and  as  ap- 
plied to  a  cylindrical  body  it  means  the  thick- 
ness of  such  body  as  measured  on  a  diameter 
of  a  cross-section  made  perpendicular  to  the 
axis.  Strickland  v.  Bi<^ardson,  69  S.  B.  871, 
872,  135  Ga.  513. 

DICE 

A8  banking  game^  see  Banking  Game. 
Ab  gambling  device,  see  Gambling  Device. 

*l>ice,'*    which    are   defined    as    "small 
cabes  used  in  gaining,  or  in  determining  by 


chance,'*  constitute  a  gambling  device  within 
Bums*  Ann.  St  1901,  S  2181,  providing  pun- 
ishment for  keeping  or  exhibiting  for  gain 
"any  gambling  apparatus,  device,  table  or 
machine  of  any  kind  or  description  un- 
der any  denomination  or  name  whatever." 
White  y.  State,  76  N.  B.  554,  555,  37  Ind. 
App.  95  (citing  Webst.  Diet ;  State  v.  Shaw, 
39  N.  W.  305,  39  Minn.  153). 

DICTA 

See  Dictum. 

DICTATE— DICTATION 

Civ.  Code,  art.  1578,  requiring  that  a  non- 
cupatlve  testament  must  be  dictated  by  the 
testator  and  written  by  the  notary  as  it  is 
dictated,  means  to  pronounce  orally  what  is 
designed  to  be  written.  Where  the  testa- 
tor simply  handed  the  notary  a  piece  of  pa- 
per indicating  that  his  will  was  to  be  ''like 
that,",  and  the  notary  embodied  it  in  the 
will,  it  was  not  "dictated."  Succession  of  The- 
riot,  38  South.  471,  473,  114  La.  611  (citing 
Prendergast  v.  Prendergast,  16  La.  Ann.  220, 
79  Am.  Dec  575). 

DICTUM 

« 

A  "dictum'*  ia  an  opinion  expressed  by 
the  court,  which,  not  being  necessarily  in- 
volved in  the  action,  lacks  the  force  of  an 
adjudication.  Callahan  v.  Salt  Lake  City 
(Utah)  125  Pac.  863,  864  (quoting  3  Words 
and  Phrases,  p.  2051). 

Where  a  Judge  expresses  a  view  on  any 
point  or  principle  which  he  Is  not  required 
to  dedde,  his  opinion  as  to  such  point  or 
principle  is  "obiter  dictum.*'  Huston  v. 
Scott  94  Pac.  512,  517,  20  Okl.  142,  35  L.  R. 
A.  (N.  S.)  721  (citing  3  Words  and  Phrases, 
p.  2051). 

**A  'dictum'  is  an  opinion  expressed  by 
the  court,  which,  not  being  necessarily  in- 
volved in  a  case,  lacks  the  force  of  an  ad- 
judication.'* Moser  v.  Talman,  100  N.  Y. 
Supp.  231,  233,  114  App.  Div.  850  (dttng 
Bouv.  Diet). 

"Obiter  dictum"  is:  "Made  as  argument 
or  illustration,  as  pertinent  to  other  cases 
as  to  the  one  on  hand,  and  which  may  en- 
lighten or  convince,  but  which  in  no  sense 
are  a  part  of  the  Judgment  in  the  particular 
issue,  not  binding  as  a  precedent,  but  enti- 
tled to  receive  the  respect  due  to  the  opinion 
of  the  Judge  who  utters  them.**  Common- 
wealth V.  Paine,  56  Atl.  317,  319,  207  Pa.  45. 

"One  of  the  best  definitions  of  the  term 
'obiter  dictum*  is  said  to  be  that  given  by 
Folger,  J.,  in  Rohrbach  v.  Gewnania  Fire  Ins. 
Co.,  62  N.  Y.  47,  58,  20  ASi.  Rep.  451.  He 
said:  *Dicta  are  opinions  of  a  Judge  which 
do  not  embody  the  resolution  or  detemiina- 
tion  of  the  court,  and,  made  without  argu- 
ment or  full  consideration  of  the  point,  are 
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not  the  professed  deliberate  determinatiofis  of 
the  judge  himself.  Obiter  dicta  are  such  opin- 
ions uttered  by  the  way,  not  upon  the  point 
or  question  pending,  as  if  turning  aside  from 
the  main  topic  of  the  case  to  collateral  sub- 
jects.* "  Newman  t.  Kay,  49  S.  H.  926,  931, 
57  W.  Va.  98,  68  L.  R.  A.  908,  4  Ann.  Cas. 
39  (citing  United  States  ex  rel.  Johnston  v. 
Clark  County  Court,  96  U.  S.  211.  24  L.  Ed. 
628). 

"Obiter  dictum*'  is  a  mere  obserratioo 
by  a  judge  on  a  legal  question  suggested  by 
the  case  before  him,  but  not  arising  in  such 
a  manner  as  to  require  decision  by  him.  It 
is  therefore  not  binding  as  a  precedent  on 
the  other  judges,  or  the  court,  although  it 
may  be  entitled  to  more  or  less  respect  Lan- 
caster  County  v,  McDonald,  103  N.  W.  78, 
81,  73  Neb.  453. 

"Dictum"  is  of  two  kinds,  "obiter"  and 
"judicial."  "Obiter  dictum"  is  an  expression 
of  opinion  by  the  court  or  judge  on  a  col- 
lateral question  not  directly  involTed  or 
mere  argument  or  illustration  originating 
with  him,  while  "judicial  dictum**  is  an  ex- 
pression of  opinion  on  a  question  directly  in- 
Yolved^  argued  by  counsel,  and  deliberately 
passed  on  by  the  court,  though  not  neces- 
sary to  a  decision.  While  neither  is  bind- 
ing as  a  decision,  judicial  dictum  is  entitled 
to  much  greater  weight  than  the  other  and 
should  not  be  lightly  disregarded.  In  re 
Ohadwick's  WUl,  82  AU.  918,  919,  80  N.  J. 
Eq.  168. 

Whenever  a  question  fairly  arises  in  the 
course  of  a  trial,  and  there  is  a  distinct  de- 
cision thereon,  the  court's  ruling  in  respect 
thereto  can  in  no  sense  be  regarded  as  mere 
"dictum."  New  York  Cent  &  H.  R.  R.  Co. 
V.  Price,  159  Fed.  330,  332,  86  a  C.  A.  502, 
16  L.  R.  A.   (N.  S.)  1103. 

"According  to  the  more  rigid  rule,  an 
expression  of  opinion,  however  deliberate 
upon  a  question,  however  fully  argued,  if 
not  essential  to  the  disposition  that  was  made 
of  the  case,  may  be  regarded  as  a  *dictum' ; 
but  it  is,  on  the  other  hand,  said  that  it  is 
difficult  to  see  why,  in  a  philosophical  point 
of  view,  the  opinion  of  the  court  is  not  as 
persuasive  on  all  the  points  which  were  so 
involved  in  the  cause  that  it  was  the  duty 
of  counsel  to  argue  them,  and  which  were 
deliberately  passed  over  by  the  court,  as 
if  the  decision  had  hung  upon  but  one  point" 
People's  Lumber  CJo.  v.  Gillard,  90  Pac.  556, 
557,  5  Cal.  App.  435  (quoting  Bouvier). 

Where  a  question  was  not  before  the 
Supreme  Court,  any  expression  upon  the  sub- 
ject would  be  "obiter  dictum."  Scottish  Un- 
ion &  National  Ins.  Co.  v.  Wade  (Tex.)  127 
S.  W.  1186,  1181^ 

Where  several  objections  to  the  validity 
of  a  constitutional  amendment  are  raised 
by  the  issues,  and  are  held  as  valid  grounds 
for  denying  its  validity  by  the  trial  court, 


and  its  rulings  thereon  are  assigned  as  er- 
ror and  are  specifically  considered  and  af- 
firmed on  appeal,  the  decision  Is  authorita- 
tive, and  not  "dictum,"  as  to  each  objection. 
State  ex  rel.  Bailey  v.  Brookhart,  84  N.  W, 
1064, 1066,  113  Iowa,  250. 

General  expressions  not  essential  to  dis- 
position of  a  cause  on  i>oints  not  presented, 
nor  argued,  are  obiter ;  but,  when  a  question 
is  directly  involved  and  was  determined  be- 
low and  is  assigned  as  error  and  argued  and 
distinctly  decided  the  decision  is  not  obiter, 
though  the  cause  is  disposed  of  on  other 
grounds.  Watson  v.  St  LfOuis,  L'M.  &  S.  R. 
Co.,  169  Fed.  942,  944. 

"Where  there  are  two  grounds,  upon  ^- 
ther  of  which  the  judgment  of  the  trial  court 
can  be  rested,  and  the  appellate  court  sus- 
tains both,  the  ruling  on  neither  is  'obiter' ; 
but  each  is  the  judgment  of  the  court,  and 
of  equal  validity  with  the  other.  When- 
ever a  question  fairly  arises  in  the  course  of 
a  trial,  and  there  is  a  distinct  decision  of 
that  question,  the  ruling  of  the  court  in  re- 
spect thereto  can,  in  no  just  sense,  be  called 
mere  dictum."  Union  Pac  R.  Co.  v.  Mason 
aty  &  Ft.  D.  R.  Co.,  26  Sup.  Ot  19,  20,  199 
U,  S.  160,  50  L.  Ed.  134. 

While  it  may  be  difficult  to  concisely  de- 
fine "obiter  dictum,"  it  is  difficult  to  see  why 
the  court's  opinion  is  not  as  persuasive  on 
all  the  points  Involved  in  the  case  which 
it  was  the  duty  of  counsel  to  argue,  and 
which  were  deliberately  passed  upon  by  the 
court,  as  if  a  decision  had  hung  upon  one 
point.  Carstairs  v.  Cochran,  52  Atl.  601,  95 
Md.  488. 

A  mere  declaration  of  the  views  of  the 
writer  of  the  opinion  is  known  as  "dicta" 
or  "obiter  dicta";  it  is  judicial  dictum,  for 
it  is  the  expression  of  the  views  of  at  least 
a  majority,  if  not  of  the  entire  court,  upon 
a  matter  which,  while  possibly  hot  essen- 
tial to  a  decision,  was  presented,  argued, 
and  considered.  Judicial  dictum  represents 
the  views  of  the  court  upon  questions  deem- 
ed too  clear  to  admit  of  discussion,  and 
should  accordingly  not  be  disregarded  with- 
out extraordinary  reasons  appearing  there- 
for. Such  declarations  as  to  the  law  are, 
to  say  the  least,  very  persuasive,  and  nisi 
prius  courts  and  counsel,  in  absence  of  some- 
thing to  the  contrary,  usually  act  upon  .them. 
Zeuske  v.  Zeuske,  103  Pac  648,  651,  55 
Or.  65,  Ann.  Cas.  1912A,  556  (citing  3  Words 
and  Phrases,  p.  2051). 

If  an  expression  Of  opinion  on  a  point 
argued  by  cc  nsel  and  deliberately  passed 
on  by  the  court  is  a  dictum,  it  is  "a  judi- 
cial dictum  as  distinguished  from, a  mere 
obiter  dictum ;  i.  e.,  an  expression  originating 
alone  with  the  judge  who  writes  the  opinion, 
as  an  argument  or  illustration."  Where 
propositions  of  law  stated  by  the  court  were 
necessarily  involved  in  the  determination  of 
the  ca8e»  they  are  of  the  doctrine  of  the 
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case  for  which  the  decision  is  authority. 
Derosia  v.  Firland,  76  AU.  153,  16S,  83  Vt. 
372,  28  li.  R.  A.  (N.  S.)  577, 138  Am.  St  Bep. 
1092. 

DID  AN  ASSAULT 

The  words  "did  an  assault"  in  an  indlct- 
m^it  are  equivalent  to  the  expression  that 
the  accosed  made  an  assault  Hase  t.  State, 
106  N.  W.  253,  254,  74  Neb.  493. 

DID  COMMIT  FORNICATION 

The  phrase  "did  commit  fornication,"  in 
an  indictment  for  incest,  is,  in  substance,  an 
allegation  of  illicit  intercourse,  and  a  suffi- 
cient aTerment  that  he  had  carnal  knowledge 
of  the  person  of  the  partlceps,  and  it  is  not 
necessary  to  allege  that  he  knows  of  the  rela- 
tionship existing  between  them.  State  ▼. 
Dana,  10  AU.  727,  731,  59  Vt  614. 

DID  SHOOT 

The  term  "did  shoot,"  in  an  indictment 
alleging  that  accused  *^d  *  •  •  inten- 
tionally  *  •  *  and  feloniously  shoot"  a 
person  named  with  a  shotgun,  with  intent  to 
Idil  the  person  named,  embraces  the  weapon, 
the  load,  the  discharge,  and  the  act  of  dis- 
charging, and,  when  it  is  said  that  one  person 
"did  shoot"  another,  every  one  of  common 
understanding  knows  what  is  intended,  with- 
out explanation.  Heatley  t.  TeMtory,  78 
Pac  79,  80,  15  Okl.  72. 

The  phrase  "did  shoot,"  in  an  Indictment 
alleging  that  accused  with  a  rerolrer  loaded 
with  gunpowder  and  leaden  bullets  ''did 
shoot"  decedent,  embraces  the  weapon,  the 
load,  the  discharge,  and  the  act  of  discharg- 
ing, and  an  indictment  alleging  that  accused 
feloniously  murdered  decedent,  and  did  with 
a  certain  firearm,  to  wit,  a  pistol  loaded  with 
gunpowder  and  leaden  bullets,  shoot  decedent, 
inflicting  a  fatal  wound,  is  sufficient  Mc- 
Hugh  V.  Territory,  86  Pac.  433,  434, 17  Okl.  1. 

DIE 

See  Previously  Died. 

When  a  devise  or  bequest  to  children  is 
made  with  a  provision  over  'If  either  of  my 
children  should  die,"  the  courts  will  assume 
that  the  testator  had  in  mind  something  less 
than  merely  to  provide  for  the  case  of  the 
legatee  dying  at  some  time,  and  In  such  cases 
the  courts  will  construe  the  bequest  over  as 
intended  to  take  effect  in  case  the  death  re- 
ferred to  should  occur  in  the  testator's  life- 
time or  before  some  fixed  period  for  the  en- 
joyment of  the  estate  or  gift  which  is  in  such 
event  to  go  over.  McOlellan  v.  MacKenzie, 
126  Fed.  701,  704,  61  O.  0.  A.  619  (citing 
2  Wiiliams,  Ex'rs,  1126;  In  re  Hayward,  19 
Ch.  Div.  470). 

2  WDS.&  P.2D  SKB.-a 


The  phrase  "die  before,"  or  a  like  ex- 
pression, as  used  in  a  will  making  disposition 
of  property  if  a  beneficiary  shall  "die  before" 
a  certain  time,  is  construed  to  provide  against 
the  inability  of  the  legatee  or  beneficiary  first 
named  to  take,  either  by  reason  of  prior  or 
simultaneous  death.  Supreme  Council  of 
Royal  Arcanum  v.  Kacer,  69  S.  W.  671,  675, 
96  Mo.  App.  93  (citing  and  adopting  Balder 
V.  Middeke,  92  111.  App.  227 ;  Paden  v.  Bus- 
coe,  17  S.  W.  42,  81  Tex.  563;  Fuller  v. 
Llnzee,  135  Mass.  468). 

DIE  BT  HIS  OWN  HAHD 

Self-destruotiott  while  InMuae 

Though  the  clause  of  the  Constitution 
and  laws  of  a  beneficial  association  providing 
that  the  death  of  a  member  "by  his  own 
hands,  whether  sane  or  insane  at  the  time, 
whether  the  act  be  voluntary  or  involuntary," 
is  a  risk  not  assumed,  may  not  exempt  from 
liability  in  every  case  of  death  by  accident, 
it  does  exempt  from  liability  for  involuntary 
suicide  from  causes  other  than  those  proceed- 
ing from  the  act  of  an  insane  mind.  Camp- 
bell V.  Order  of  Washington,  102  Pac  410, 
412,  53  Wash.  398. 

Under  a  lite  insurapce  policy  excepting 
^elf -destruction,  sane  or  insane,  assured  "died 
by  his  own  hand,"  thou^  death  resulted 
from  an  irresistible,  insane  impulse.  Clarice 
V.  Equitable  Life  Assur.  Soc.  of  United  States, 
118  Fed.  374,  378,  65  C.  0.  A.  200. 

Svioide  synoi&ymoi&s 

The  word  "suicide"  and  the  words  "to 
die  by  his  own  hand"  mean  the  same  thing, 
and  convey  the  Idea  of  voluntary,  intentional 
self-destruction.  Dlckerson  v.  Northwestern 
Mut  Life  Ins.  Co.,  65  N.  E.  694,  696,  200  111. 
274. 

"  TMe  by  his  own  hand'  is  synonymous 
with  'voluntary  suidde.'"  Campbell  v.  Or- 
der of  Washington,  102  Pac.  410,  412,  53 
Wash.  398  (quoting  and  adopting  definition 
in  Grand  Legion  of  Select  Knights  v.  Kome- 
man,  63  Pac.  293,  10  Kan.  App.  577). 

A  provision  in  a  life  policy  rendering  it 
void  in  case  insured  should  die  by  his  own 
hand,  "sane  or  insane,"  covered  every  case 
of  suicide,  irrespective  of  the  state  of  in- 
sured's mind.  Moore  ▼.  Northwestern  Mut 
Ute  Ins.  Co.,  78  N.  E.  488,  490, 192  Mass.  468, 
7  Ann.  Cas.  656. 

A  clause  in  a  fraternal  benefit  certificate 
which  reads  "and  shall  not  die  by  his  own 
hand,  whether  sane  or  insane,"  will  not  re- 
lieve the  association  from  payment,  where 
death  results  from  accidental  drowning,  al- 
though such  drowning  may  be  the  direct  re- 
sult of  the  acts  of  the  insureifl.  Such  clause 
will  only  relieve  the  association  if  the  de- 
ceased purposely  destroys  his  life.  Where 
the  insured  was  walking  in  water  not  to  ex- 
ceed three  feet  in  depth  and  was  seen  to  fall 
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and  remain  apparently  motlonleoi  until  life 
was  extinct,  and  the  jury  find  that  death  re- 
sulted from  drowning,  but  that  such  death 
was  not  caused  by  the  intentional  acts  of  the 
deceased,  the  association  is  liable.  Grand 
Legion  of  Select  Knights  y.  Komeman,  63 
Paa  292,  2d3, 10  Kan.  App.  577. 

BXB  BXnaiNO  8IXTT  DATS 

The  phrase  "die  during  said  60  days  "be- 
fore the  expiration  of  term  herein  granted 
contemplated  that  the  60  days'  notice  of  in- 
tention to  renew  should  be  or  run  during  the 
last  60  days  of  the  term,  where  the  lease  for 
a  year  provided  for  a  renewal  for  a  year  by  a 
further  lease  containing  like  agreements  and 
covenants  as  in  the  first,  on  condition  that 
the  lessees  should  give  60  days*  notice  in 
writing  of  her  desire  to  avail  herself  of  the 
option  of  renewal,  and  that  the  lessor  would 
sell  the  premises  to  the  lessee  for  a  specified 
price,  except  that,  in  case  the  lessee  should 
give  the  60  days*  notice  of  her  intention  to 
renew  and  the  lessor  or  her  husband  should 
"die  during  said  60  days  before  expiration  of 
the  term  herein  granted,"  then  the  lessor  or 
her  executors  might,  upon  obtaining  a  bona 
fide  purchaser  for  the  premises,  sell  them, 
after  having  first  given  the  lessee  the  oppor- 
tunity to  purchase  them  at  tlie  price  offered 
by  the  prospective  purchaser.  Pflnm  y. 
Spencer,  108  N.  Y.  Supp.  344,  346,  128  App. 
Div.  742. 

DIE    IN    CONSEQinSKOE    OF    YlOUk- 
TION  OF  I.AW 

Death  received  while  retreating  from  a 
personal  difilculty,  not  for  the  purpose  of 
gaining  vantage  ground  to  renew  it,  where 
the  encounter  is  begun  by  an  assault  by  the 
deceased  upon  his  slayer  with  a  weapon  capa- 
ble of  inflicting  great  bodily  harm,  or  death, 
according  to  its  use,  is  not  within  the  mean- 
ing of  an  Insurance  clause  exempting  against 
liability  for  death  "in  violation  or  attempted 
Tiol»tion  of  any  criminal  law."  Supreme 
Lodge,  K.  P.,  V.  Bradley,  83  S.  W.  1055,  1056, 
78  Ark.  274,  67  L.  R.  A.  770,  108  Am.  St.  Rep. 
38,  3  Ann.  Cas.  872  (citing  Harper  v.  Phoenix 
Ins.  Co.,  19  Mo.  506.  Reiterated  in  Overton 
V.  St  Louis  Mut  Life  Ins.  Co.,  39  Mo.  122, 
90  Am.  Dec.  455;  Cluff  v.  Mut  Benefit  I^e 
Ins.  Co.,  13  Alien  [95  Mass.]  308.  Reafllrmed 
in  the  same  case  in  99  Mass.  318;  Bradley  v. 
Mut  Benefit  Life  Ins.  Co.,  45  N.  Y.  422,  6  Am. 
Rep.  115). 

A  policy  of  life  insurance  contained  the 
stipulation  that,  **if  death  is  caused  or  super- 
induced at  the  hands  of  justice,  or  in  viola- 
tion of  or  attempt  to  violate  any  criminal 
law/'  the  insurer  would  not  be  liable  for  the 
full  amount  of  the  policy.  The  insured  was 
slain  by  a  husband,  either  while  he  was  at- 
tempting to  have  sexual  intercourse  with  the 
wife,  or  immediately  after  the  act  of  sexual 
intercourse.  Held,  that  the  death  of  the 
insured,  was  not  caused  or  superinduced  in 


the  violation  of,  or  attempt  to  violate,  any 
crimtnal  law,  within  the  meaning  of  the  pol- 
icy. Supreme  Lodge  Knights  of  Pythias  v. 
Crenshaw,  58  S.  E.  628,  629,  129  6a.  195,  13 
L.  R.  A  (N.  S.)  258,  121  Am.  St  Rep.  216, 12 
Ann.  Cas.  307. 

The  phrase  "die  in  consequence  of  the 
violation  or  attempted  violation  of  the  laws," 
in  a  beneficiary  certificate  stipulating  that 
the  sanle  shall  be  void  If  the  member  shall 
die  in  consequence  of  a  duel  or  in  conse- 
quence of  the  violation  or  attempted  violation 
of  the  laws  of  a  stat^  or  the  United  States 
or  any  province  or  nation,  means  that  the 
member  jnvLBt  lose  his  life  in  the  act  of  ac- 
tually violating  the  law;  and  to  defeat  an 
action  on  the  certificate  it  must  be  shown 
that  the  member  came  to  his  death  while  in 
the  act  and  as  the  result  of  his  violation  of 
the  law.  Sovereign  Camp  of  the  Woodmen  of 
the  World  r.  Welch,  83  Pac.  647-549,  16 
Okl.  188. 

DIE  IN  PERFORMAKOE  OF  DITTT 

A  fireman  driving  a  hose  wagon  received 
a  broken  back  and  other  injuries  by  the  over- 
turning of  the  wagon,  and,  as  a  result  of  the 
pain  he  suffered,  became  insane  and  commit- 
ted suicide.  Held  that,  as  he  was  neither 
legally  nor  morally  responsible  for  killing 
himself,  his  death  was  caused  without  the 
intervention  of  any  outside  or  independent 
cause,  and  he  died  in  the  performance  of  hid 
duty,  so  as  to  entitle  his  widow  to  the  pen- 
sion, within  San  Frandsoo  Charter,  c  7,  art 
9,  i  5,  requiring,  as  a  condition  to  the  duty  of 
the  board  of  fire  pension  fund  commissioners 
to  provide  a  pension  for  a  widow,  that  her 
husband  shall  have  died  '*in  the  performance 
of  his  duty."  Baker  v.  Board  of  Fire  Pen- 
sion Fund  Com'rs  of  City  and  County  of  San 
Francisco,  123  Pac.  344,  345,  18  Cal.  App.  433. 

BIE  LEAVnCO  CHILDREN 

Where  testator  devised  certain  lands  to 
his  son  and  daughter  in  remainder,  and  cer- 
tain other  lands  without  the  intervention  of 
any  particular  estate,  and  then  provided  that 
the  "lands  given  as  above"  to  his  daughter 
should  be  her  separate  estate;  but,  in  the 
event  she  should  marry  and  die  without  any 
children  and  leave  a  husband  surviving  her," 
the  husband  should  have  the  lands  for  life; 
and  at  his  death  to  go  to  testator's  son,  if 
living,  or,  if  he  be  dead,  then  to  his  children, 
if  any,  or,  if  none,  then  to  a  certain  grandson 
of  testator;  but  if  the  daughter  should 
"die  leaving  children,"  then  the  land  to  go  to 
said  children — it  was  held  that  the  words 
''die  leaving  children"  refer  to  the  happening 
of  that  event  at  any  time,  and  not  to  their 
happening  within  the  testator's  lifetime,  or 
within  a  period  of  five  years  during  which  the 
lands  were  to  be  rented  out  for  the  purpose 
of  raising  money  to  pay  debts;  there  being 
various  recitals  of  the  will  indicating  the 
expectation  of  testator's  death  in  the  near 
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future,  and  a  number  of  contingendea  being 
provided  for  which  might  occur  a  long  time 
after  his  death.  Cooksey  t.  HiU,  50  S.  W. 
1^,  237,  106  Ky.  297. 

DIE  I.EAVING  NO  GHZLDBEN 

Under  a  devise  to  M.  for  life,  and  at  her 
death  to  J.  and  B.,  with  provision  that  if  ei- 
ther J.  or  R.  "die  at  any  time,  leaving  no 
child"  his  interest  shall  go  at  his  death  to  the 
survivor,  and,  if  both  die  leaving  no  child, 
the  interest  devised  to  them  shall  go  to  an- 
other, the  death  of  J.  or  R.  without  issue, 
which  will  defeat  his  fee,  is  not  limited  to  the 
lifetime  of  M.,  but  may  be  any  time  there- 
after. Walton  v.  Bohannon,  150  S.  W.  648, 
649, 150  Ky.  486. 

Under  a  devise  to  testator's  wife  for 
life,  remainder  to  his  son,  with  a  provision 
that,  should  he  "die  leaving  no  children''  or 
descendants,  the  said  estate  must  revert  to 
my  legal  heirs,  the  son,  having  survived  the 
widow,  takes  the  fee,  as  the  words  ''die  leav- 
ing no  children"  refer  to  a  dying  before  the 
death  of  the  life  tenant  Weakley  t.  Hanna 
(Ky.)  51  S.  W.  670,  571. 

Wiere  a  bequest  is  made  to  A.  of  a  cer- 
tain sum  to  be  put  out  at  interest  until  her 
diild  or  children  became  of  age,  and  if  A. 
died  "leaving  no  child  or  children"  the  legacy 
with  the  interest  to  be  paid  by  testator's  ex- 
ecutors to  the  trustees  of  an  orphan  asylum 
for  the  use  and  benefit  of  the  institution, 
the  word  "leaving"  is  to  be  taken  as  equiva- 
lent in  meaning  to  the  words  "having  had," 
and  at  birth  each  child  of  A.  took  an  inde- 
feasible interest  which  at  death  before  pay- 
ment would  pass  to  a  personal  representative. 
Bfale  V,  Wmiams,  21  Atl.  854,  855,  48  N.  J. 
Eq.  33. 

DIE  -LEAITTNO  HO  ISSTHB 

The  clause  "die  leaving  no  issue,"  when 
used  in  a  will,  has  a  fixed  legal  meaning, 
andf  in  the  absence  of  language  In  the  will 
disclosing  a  different  intent,  imports  a  gen- 
eral indefinite  failure  of  issue,  and  not  a  fail- 
ure at  the  death  of  the  first  taker.  Arnold 
V.  Muhlenberg  College,  76  Atl.  30,  31,  227  Pa. 
321 ;  Burrough  v.  Foster,  6  R.  I.  534,  540. 

Where  a  testator  bequeathes  a  certain 
sum  of  money  to  his  daughter  and  over  to 
sons  and  daughters  on  her  death,  "leaving 
no  issue,"  such  a  gift  is  valid,  and  limitation 
over  of  real  estate  on  the  death  of  the  first 
devisee,  leaving  no  issue,  would  create  an 
estate  tail,  but,  as  applied  to  personal  estate, 
such  limitation  over  imports  not  an  indefi- 
nite, but  a  definite,  failure  of  issue,  and  is 
good.  Woodward  v.  Woodward,  16  N.  J.  Eq. 
83,  8a 

By  one  clause  of  a  will  property  was 
devised  in  trust  for  testator's  niece,  for 
Ufe,  and  her  children,  after  her  death,  should 
she  have  any.    In  another  claiise  the  proper- 


ty was  spoken,  of  as  demised  to  tSie  niece  and 
her  heirs,  and  it  was  provided  that  If  the 
niece  should  die  leaving  no  children  or  law- 
ful issue  surviving  her,  or  if  such  child  or 
children  should  die  leaving  no  lawful  issue 
surviving  them,  the  property  should  go  to  a 
trust  company  to  be  held  in  trust  Cor  a  Bible 
society.  Held,  that  the  words  "die  leaving' 
no  lawful  issue  surviving  them"  did  not  im- 
port an  indefinite  failure  of  Issue,  but  re- 
ferred to  the  child's  or  children's  death  be- 
fore the  termination  of  the  life  estate,  and 
the  Bible  society's  trust  was  to  arise  upon 
the  niece  dying  without  leaving  a  child  or 
grandchild,  and  hence  did  not  suspend  the 
power  of  alienation  for  longer  than  a  life  or 
lives  in  being  at  the  creation  of  the  estate, 
forbidden  by  the  common-law  rule  against 
perpetuities,  and  Ky.  St.  1903,  f  2360,  declar- 
atory thereof.  Kasey  v.  Fidelity  Trust  Co., 
115  S.  W.  739,  741,  131  Ky.  609. 

DIE    LEAVING    NO    LAWFtJIi    ISSUE 
8URVIVINO 

By  one  clause  of  a  will  property  was  de- 
vised in  trust  for  testator's  niece  for  life 
and  then  to  her  children,  if  any.  In  another 
clause  the  property  was  spoken  of  as  devised 
to  the  niece  and  her  heirs,  and  It  was  pro* 
vided  that  if  the  niece  should  die  leaving  no 
children  or  lawful  issue  surviving  her,  or  if 
such  child  or  children  should  die  leaving  no 
lawful  issue  surviving  them,  the  property 
should  go  to  a  trust  company  to  be  held  lit 
trust  for  a  Bible  society.  Held,  that  the 
words  "die  leaving  no  lawful  issue  surviving 
them"  did  hot  Import  an  indefinite  ftiilure  of 
issue,  but  referred  to  the  clhild's  or  children's 
death  before  the  termination  of  the  Ufe  es- 
tate, and  the  Bible  society's  trust  was  to 
arise  upon  the  niece's  dying  without  leaving 
a  child  or  grandchild,  and  hence  did  not  sus- 
pend the  power  of  alienation  for  longer  than 
a  life  or  lives  in  being  at  the  creation  of  the 
estate,  forbidden  by  the  common-law  rule 
against  perpetuties,  and  Ky.  St  1903,  fi  2360, 
declaratory  thereof.  Kasey  v.  Fidelity  Trust 
Co.,  115  S.  W.  739,  740, 131  Ky.  609. 

DIE  LEAVING  NO  LIVING  ISSITE 

The  phrase  "die  leaving  no  living  Issue," 
when  used  in  a  will,  is  equivalent  to  the 
phrase  "die  leaving  no  surviving  issue,"  and 
carries  a  plain  implication  in  favor  of  any 
Issue  of  the  first  taker  who  may  survive  him. 
HuU  V.  Holmes,  62  Atl.  705,  706,  78  Conn. 
362. 


DIE  LEAVING  NO  SURVIVING  ISSTHB 

The  phrase  "die  leaving  no  living  issue," 
when  used  in  a  will.  Is  equivalent  to  the 
phrase  "die  leaving  no  surviving  issue,"  and 
carries  a  plain  implication  in  favor  of  any 
issue  of  the  first  taker  who  may  survive 
him.  Hull  V.  Holmes,  62  AtL  705,  706,  78 
Conn.  362 ;  Burrough  v.  Foster,  6  R.  I.  534, 
540. 
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DIE  WITHOUT  OBDCLDBEM 

Die  without  children  or  issue,  see  Die 
Without  Issue. 

The  phrase  ''die  without  children"  means 
without  having  had  children.  Bond  v. 
Moore,  86  N.  E.  386,  393,  236  IlL  676,  19  L. 
B.  A.  (N.  S.)  540  (citing  Field  ▼.  Peeples,  54 
N.  E  304,  180  lU.  376). 

Where  a  devise  limited  to  take  effect  aft- 
er death  ''without  issue'*  is  construed  as 
taking  effect  after  death  "without  children," 
it  does  not  depend  on  an  indefinite  failure  of 
Issue.  Stisser  y.  Stisser,  85  N.  E.  240,  235 
111.207. 

Testator  gave  all  his  property  to  his 
wife  for  life,  with  full  power  of  disposal,  pro- 
viding that  on  her  death  what  remained 
should  be  equally  divided  among  his  children ; 
he  giving  a  fifth  of  it  absolutely  to  each  of 
his  two  sons,  and  a  like  amount  to  his  un- 
married daughter,  with  a  provision  that  if 
she  married  her  share  should  vest  in  his 
sons  in  trust  for  her  use  during  life,  with 
power  to  them,  with  her  consent,  to  sell  her 
share,  the  part  of  ker  share  remaining  at  her 
death  to  go  to  her  children,  or.  If  she  had 
none,  then  to  her  brothers  and  sisters,  her 
husband,  if  any,  being  excluded  from  all 
right  therein  while  for  each  of  his  two  mar- 
ried daughters  he  gave  a  fifth  to  his  sons  as 
trustees,  with  like  power  of  sale  and  lllce 
provisions  as  to  the  passing  of  any  part  of 
tbeiT  shares  remaining  at  their  deaths. 
Held,  that  the  provision  in  the  codicil  that 
if  a  son  "dies  without  children"  his  share 
shall  return  back  again  to  the  family,  as  pro- 
vided in  case  a  daughter  so  dies,  did  not 
take  away  the  power  of  the  children  to  sell 
the  property.  Pennsylvania  Land  Ca  v.  Jua- 
tl,  00  S.  W.  279,  280,  121  Ky.  765. 

Revisal  1905,  {  1581,  provides  as  the 
rule  of  construction  that  a  devise  to  one  for 
life,  with  remainder  over  upon  dying  ''with- 
out heirs,"  or  "without  issues,"  or  **without 
children,"  shall  be  construed  to  mean  dying 
without  heirs,  or  children,  or  issues  living 
at  the  time  of  his  death  (or  born  to  him 
within  ten  lunar  months  thereafter),  unless 
a  contrary  intent  is  expressly  declared  in  the 
tSLce  of  the  deed  or  will.  Staton  r.  Oodard, 
62  S.  E.  519, 148  N.  0.  434. 

Where  a  will  made  certain  devises  to 
testator's  two  sons,  and  provided  that  if  ei- 
ther should  die  without  legal  heirs  then  his 
I)ortion  should  go  to  the  other,  or  his  chil- 
dren, if  any,  and  that  neither  should  have 
power  to  sell  unless  the  proceeds  should  be 
invested  In  other  real  estate,  it  was  held 
that,  in  view  of  the  provision  for  sale,  the 
phrase  "if  either  should  die  without  children" 
referred  to  the  death  of  either  son  at  any 
time  before  or  after  testator's  death,  and 
each  son  took  a  defeasible  fee,  which  would 
be  defeated  by  the  death  of  the  devisee  at 
any  time  without  issue  then  living.  Rice  v. 
Rice,  118  S.  W.  270,  133  Ey.  406. 


A  wiU  gave  testatrix's  husband  her  prop- 
erty for  life,  and  provided  that  upon  his 
death  it  should  be  divided  equally  among  her 
daughters,  and  If  any  of  them  should  die 
without  children  their  part  should  be  divided 
equally  among  the  remaining  children.  Held, 
that  the  provision  as  to  "death  without  chil- 
dren" referred  to  death  before  the  life  ten- 
ant died,  when  the  property  was  to  be  divid- 
ed, so  that  the  share  of  a  child  dying  with- 
out issue  after  the  life  tenant's  death  would 
not  go  to  the  other  devisees.  Garrard  ▼• 
KendaU  (Ky.)  121  S.  W.  997,  99a 


DIE  WITHOUT  HEIB8 

Where  testator  devised  property  to  his 
widow  for  life  or  widowhood,  and  then  made 
specific  devises  to  his  children  by  his  second 
wife,  who  were  minors  at  the  date  the  will 
was  executed,  providing  that  the  land  should 
be  held  intact  until  sudi  children  became  of 
age  or  married,  when  the  portion  allotted  tb 
each  should  be  turned  over  to  him,  but  that 
should  any  of  such  children  "die  without 
heirs"  the  portion  of  those  dying  should  be 
equally  divided  among  the  others,  the  testa- 
tor by  use  of  the  quoted  words  had  reference 
to  their  dying  before  he  died,  or  before  they 
reached  their  majority  or  married,  if  they 
should  marry  before  reaching  their  majority 
or  before  he  died,  and  left  no  child  or  chil- 
dren surviving  them.  He  did  not  Intend  to 
limit  the  estate  which  he  gave  them ;  he  was 
merely  limiting  the  division  of  his  landed  es- 
tate to  such  of  the  four  children  as  should 
be  living  when  the  period  fixed  for  distribu- 
tion should  arrive.  Deskins  v.  Willliamson 
(Ky.)  106  S.  W.  258,  259. 

Revisal  1905,  (  1581,  provides  as  the 
rule  of  construction  that  a  devise  to  one  for 
life,  with  remainder  over  upon  dying  "with- 
out heirs,"  or  •'without  issues,"  or  "without 
children,"  shall  be  construed  to  mean  dying 
without  heirs,  or  children,  or  issues  living 
at  the  time  of  his  death  (or  born  to  him  with- 
in ten  lunar  months  thereafter),  unless  a  con- 
trary intent  is  expressly  declared  In  the  face 
of  the  deed  or  will.  Staton  v.  Godard,  62 
S.  E.  519, 148  N.  C.  434. 

In  a  wHl  giving  to  a  son  the  remainder 
of  the  estate  and  providing  that  in  the  event 
of  his  death  "during  his  minority,  without 
heirs  of  his  body,"  the  property  should  go  to 
persons  designated.  The  words  "without 
heirs  of  his  body"  refer  to  his  dying  during 
"his  minority,  without  leaving  heirs  of  his 
body,  and  the  son  acquired  the  fee  subject  to 
a  life  estate  in  one-third  given  to  the  testa- 
tor's wife,  and  subject  to  be  defeated  by 
dying  before  reaching  majority.  Allen  v.  Al- 
len (Ky.)  108  S.  W.  250,  251. 

Under  C:k)de  1904,  §  2422,  which  provides 
that  limitations  in  a  deed  or  will  contingent 
upon  a  person  "dying  without  heirs,"  etc., 
shall  be  construed  a  limitation  to  take  effect 
when  such  person  dies  not  having  such  bplr 
living  at  the  time  of  his  death,  or  born  within 
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10  montlis  thereafter,  unless  the  intention  be 
otherwise  plainly  declared  on  the  face  of  the 
deed  or  will  creating  it,  the  common-law  con- 
struction of  the  phrase  ''dying  without  heirs," 
and  similar  expressions,  has  been  changed, 
the  purpose  of  the  statute  being  to  effectuate 
the  intention  of  the  testator  by  rendering 
Talid  a  limitation  otherwise  inralid  as  a  per- 
petuity, and  words  which  under  the  common 
law  were  construed  to  mean  an  indefinite 
f^ure  of  issue  are  now  construed  to  mean 
a  definite  failure  of  issue.  Daniel  v.  Lips- 
comb, 66  S.  E.  850,  852, 110  Ya.  563. 

DIE  WITHOUT  ISSUE 

Where  there  is  no  intervening  estate  and 
no  other  period  to  which  the  words  "dying 
without  issue"  can  be  reasonably  referred, 
they  are  held,  in  the  absence  of  something 
in  the  will  evidencing  a  contrary  intent,  to 
create  a  defeasible  fee  which  is  defeated  by 
the  death  of  the  devisee  without  issue  then 
Uving.  Deskins  y.  Williamson  (Ky.)  106  8. 
W.  258.  260. 

As  ladeflnite  failvre  of  issue 

The  primary  meaning  of  the  word  "is- 
sue" in  a  will  is  heirs  of  the  body,  and  "dy- 
ing without  issue,"  standing  alone,  means  an 
indefinite  failure  of  issue;  but  this  general 
rule  does  not  apply  where  the  devise  over 
of  land  to  take  effect  is  expressly  or  implied- 
ly for  a  period  of  a  life  or  lives  in  being  and 
21  years  thereafter.  Todd  v.  Armstrong,  62 
AtL  1114,  1115,  213  Pa.  570  (citing  Beckley 
V.  Rlegert,  61  AtL  641,  212  Pa.  91). 

"Dying  wlthott  issue  living  at  the  time 
of  his  decease,"  as  used  in  a  will,  means  a 
definite  failure  of  issue.  Beckley  v.  Rlegert, 
61  AU.  641,  642,  212  Pa.  91. 

"It  is  said  to  be  a  rule  of  construction, 
that  the  words  'dying  without  issue'  will  be 
construed  to  mean  'an  indefinite  failure  of 
issue'  as  to  real  estate ;  but,  with  regard  to 
personalty,  it  shall  be  taken  to  mean  'a  fail- 
ure at  the  death.'"  Abbott  v.  Essex  Co., 
18  How.  (59  U.  S.)  202,  216,  15  L.  Ed.  352. 

The  words  "heirs"  or  **issue"  may  be  so 
used  as  to  mean  children.  Where  devise 
over  is  on  death  of  B.  without  issue  before 
a  certain  person  dies,  etc.,  or  where  it  is  if 
B,  dies  unmarried  and  without  issue,  the 
limitation  is  defeated  even  if  B.  marries  and 
has  issue,  or  where  the  devise  is  that  on  the 
death  of  the  first  taker,  B.,  without  "issue," 
the  executors  of  devisor  shall  sell,  etc.,  the 
faUure  meant  is  indefinite,  and  the  limita- 
tion fkils.  Middlesex  Banking  Co.  v.  Field, 
37  South.  139,  144,  84  Miss.  646. 

In  a  will  devising  land  for  life  with  a 
limitation  over  upon  the  death  of  the  life 
tenant  without  children,  or  if  the  children 
die  unmarried  and  before  the  age  of  21 
**without  children,"  were  words  of  pur- 
chase and  not  of  descent,  and  clearly  im- 
ported a  definite  fftilure  of  issue.    Ball  v. 


Phalen,  49  South.  956,  968,  94  Miss.  208,  23 
L.  R.  A.  (N.  S.)  895. 

Where  a  devise  limited  to  take  effect 
after  death  ''without  issue"  is  construed  as 
taking  effect  after  death  "without  children," 
it  does  not  depend  on  an  indefinite  failure 
of  issue.  Stisser  v.  Stisser,  85  N.  E.  240,  242, 
235  111.  207. 

Where  an  estate  was  devised  for  life, 
with  remainder  over,  with  the  further  pro- 
vision that,  if  the  remainderman  should  die 
without  children  or  issue,  then  to  a  third 
person,  the  words  "dying  without  children  or 
issue"  had  reference  to  the  death  of  the  re- 
mainderman before  the  termination  of  the 
particular  estate,  and  where  she  survived 
the  termination  of  that  estate  she  thereupon 
took  a  fee-simple  interest.  Bradshaw  v.  But- 
ler (Ky.)  110  S.  W.  420,  422. 

Where  an  estate  is  devised  to  one  for 
life,  with  remainder  to  another,  with  gift 
over  on  the  remainderman  dying  without 
issue,  the  words  "dying  without  issue"  are 
restricted  to  death  before  the  termination 
of  the  particular  estate;  but  where  there 
is  no  intervening  estate,  or  where  there  is 
a  period  fixed  for  distribution,  the  words, 
in  the  absence  of  a  contrary  intent,  create 
a  defeasible  fee,  defeated  by  death  at  any 
time  without  issue.  Simpson  v.  Adams,  106 
S.  W.  819,  821,  127  Ky.  790. 

Revisal  1905,  (  1581,  provides  as  the  rule 
of  construction  that  a  devise  to  one  for  life, 
with  remainder  over  upon  dying  "without 
heirs,"  or  "without  issues,"  or  "without  chll-* 
dren,"  shall  be  construed  to  mean  dying 
without  heirs,  or  children,  or  issues  living 
at  the  time  of  his  death  (or  bom  to  him 
within  ten  lunar  months -thereafter),  unless 
a  contrary  intent  is  expressly  declared  in 
the  face  of  the  deed  or  will.  Staton  y.  €k)d- 
ard,  62  S.  E.  519,  148  N.  C.  434. 

The  words  "die  without  issue"  import 
a  general  and  indefinite^ailure  of  issue.  The 
effect  of  Act  July  9,  1897  (P.  Ll  213)  was  to 
change  the  previous  ruling  that  the  words 
"die  without  issue"  in  a  will  imported  an 
indefinite  failure  of  issue,  so  that  thereafter, 
in  the  absence  of  a  different  intent  shown  in 
the  will,  such  words  would  mean  a  failure 
of  issue  during  the  lifetime  or  at  the  death 
of  the  person  named,  and  hence  where  tes- 
tator devised  land  to  his  nieces,  providing 
that  should  they  die  without  lawful  issue 
the  real  estate  devised  should  descend  to 
and  vest  in  the  heirs  of  a  third  person,  the 
words  "die  without  issue"  must  be  construed 
to  mean  a  failure  of  issue  in  the  lifetime  of 
the  nieces.  Smith  v.  Piper,  80  Atl.  877,  878, 
231  Pa.  378. 

The  words  "die  without  issue"  are  equiv- 
alent to  die  without  leaving  heirs  of  the 
body,  contemplating  what  is  known  as  an 
indefinite  failure  of  issue.  Where  a  testator 
gave  to  a  niece  and  nephew  in  terms  sufiS- 
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dent  to  constitiite  a  fee-simple  estate  the 
residuum  of  any  realty  left  after  payment 
of  any  legacies,  and  directed  that  should  the 
nephew  die  without  issue  his  part  should 
be  divided  among  testator's  heirs,  the  will 
created  in  favor  of  the  nephew  an  estate 
In  fee  tall.  Gilkie  v.  Marsh,  71  N.  E.  703, 
704,  186  Mass.  336. 

A  testator  devised  land  to  his  son,  with 
a  proviso  that  "should  my  son  die  without 
issue  then  the  said  realty  shall  revert  to 
my  lawful  heirs."  In  the  same  will  he  de^ 
vised  real  estate  to  others  of  his  children  in 
language  clearly  signifying  a  definite  failure 
of  issue.  The  devise  to  the  son  imported  €ui 
indefinite  failure  of  issue,  and  he  took  an 
estate  tail,  which,  by  Act  April  27,  1855  <P. 
L.  368),  was  enlarged  into  an  estate  in  fee 
simple.  Graham  v.  Abbott,  57  Atl.  178,  179, 
208  Pa.  68. 

Where  a  will  gave  land  to  testator's 
two  sons,  their  heirs  and  assigns,  forever, 
and  stated  it  to  be  testator's  will  that  the 
land  should  not  be  sold  until  the  younger 
of  the  sons  should  become  of  age,  and  that. 
If  either  of  them  should  die  without  issue, 
the  testator's  surviving  heirs  should  take 
the  property,  as  fee  tails  were  abolished  by 
statute  in  1816,  and  Rev.  St  1899,  §§  4592, 
4593,  declare  that,  where  by  common  law 
any  person  might  become  seised  in  fee  tail 
such  person  shall  have  only  a  life  estate, 
and  that  the  words  "dying  without  issue" 
should  be  construed  to  mean  "dying  without 
i^sue  living  at  the  death  of  the  person,"  the 
sons  took  a  fee;  the  word  "heirs"  not  being 
used  as  "heirs  of  the  body,"  and  the  statute, 
despite  the  abolition  of  estates  tall,  requiring 
that  the  words  "dying  without  issue"  be  not 
construed  as  creating  an  estate  tail.  Gan- 
non V.  Albright,  81  S.  W.  1162,  1165,  1166, 
1167,  183  Mo.  238,  67  L.  R.  A.  97,  105  Am.  St 
Rep.  471. 

Testator  bequeathed  his  property  to 
plaintiff,  and  provided  that  if  plaintiff  should 
"die  without  issue,"  then  the  property  should 
go  to  a  specified  charitable  institution.  Held, 
that  the  will  should  be  construed  to  mean 
that  if  plaintiff  died  without  issue  prior  to 
the  death  of  the  testator,  the  devise  ov^r 
should  take  effect,  but  that  If  plaintiff  sur- 
vived the  testator,  he  acquired  title  to  the 
property  in  fee,  though  he.  subsequently  died 
without  issue.  St.  Paul's  Sanitarium  v. 
Freeman  (Tex.)  Ill  S.  W.  443,  445. 

Under  a  will  giving  to  six  of  testator's 
children  an  equal  portion  of  the  estate,  and 
charging  them  with  legacies  In  favor  of  other 
children,  unless  they  elected  to  share  equally 
with  the  six,  and  providing  that  the  six  chil- 
dren and  the  others,  if  they  elected  to  share, 
should  make  a  payment  of  "$200  tb  be  laid 
out  in  land  for  my  grandchild  *  •  •  and 
the  brothers  and  sisters  which  he  has  or 
may  hereafter  have,  all  to  share  equally. 
^    *    *    I  also  direct  that  the  shares  of  my 


daughters,  if  they  die  without  children,  de- 
scend to  their  surviving  sisters  or  their  de- 
scendants, if  they  have  any.  If  my  grand- 
son, *  *  *  and  his  brothers  and  sisters 
which  he  has  or  may  have,  shall  die  with- 
out issue,  then  the  said  land  to  revert  to 
the  said  children  before  named  and  their 
heirs."  Held,  that  the  words  "shall  die  with- 
out issue"  were  not  intended  to  mean  with- 
out issue  or  children  surviving  the  first  takers 
at  the  time  of  their  death,  but  meant  if  they 
should  die  without  having  had  issue  or  chil- 
dren born  to  them,  and  hence  birth  of  issue 
at  any  time  vested  the  estate,  and  defeated 
the  limitation  over.  Stafford  v.  Read,  01 
N.  E.  91,  93,  244  IlL  138. 

A  will  created  in  testator's  wife  and  eld- 
est son  an  estate  for  the  wife's  life  in  a  farm 
constituting  the  bulk  of  his  estate.  It  then 
provides  that  on  the  wife's  death  the  farm 
"vests  absolutely  in  and  is  the  property  of" 
the  son,  and  In  case  said  son  "dies  without  is- 
sue his  property  herein  specified  becomes  the 
property  of*  a  second  son,  and  at  his  death 
goes  to  a  daughter.  When  the  will  was 
made,  the  eldest  son  was  a  bachelor  42  years 
old,  while  the  daughter  had  three  young  chil- 
dren. Held,  that  testator  intended  to  pre- 
serve the  estate  for  his  daughter,  and  hence 
the  words  "dies  without  issue"  will  be  con- 
strued as  meaning  death  at  any  time,  and  not 
death  in  the  lifetime  of  the  wife  in  order  to 
effectuate  that  intent.  In  re  Carothers'  Es- 
tate, 119  Pac.  926,  927, 161  CaL  588. 

The  language  of  the  deed  considered  as 
a  whole,  plainly  shows  that  the  grantor  did 
not  use  the  words  "dying  without  Issue"  as 
meaning  so  dying  before  the  termination  of 
the  life  estate,  but  that  they  had  reference 
to  the  time  of  the  death  of  the  daughter. 
SterUng  v.  Huntley,  76  S.  B.  875,  377,  139 
Ga.  21. 

As  witHin  lif  etliiie  of  testator 

Testator  gave  the  residue  of  his  estate 
to  his  daughter  for  her  benefit  forever.  By 
a  subsequent  clause  he  directed  that  if  the 
daughter  shall  die  before  or  after  attaining 
the  age  of  21  years  without  issue,  then  over. 
He  also  in  his  will  desired  and  requested 
his  daughter  to  select  and  have  appointed  as 
her  guardian  a  particular  person  named. 
The  will  was  made  when  the  daughter  was 
16  years  of  age.  Held,  that  such  provisions 
disclosed  a  manifest  intention  of  the  testa- 
tor not  to  limit  the  meaning  of  the  words  "die 
without  issue"  to  death  of  the  daughter  in 
his  own  lifetime.  In  re  Daniel's  Estate  (Pa«) 
27  Pa.  Super.  Ct  358,  360. 

Where  a  testator  devised  lands  to  his 
two  sons  and  to  their  heirs  and  assigns  for- 
ever, and  provided  that  the  same  should  not 
be  sold  before  the  younger  of  the  two  should 
become  of  age,  and  that,  should  either  of 
them  die  without  issue,  the  survivor,  his 
heirs  and  assigns,  should  take  the  part  be- 
queathed to  the  son  so  dying,  and  that,  in 
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tbe  event  botb  shonld  die  without  issae,  the 
land  should  pass  to  testator's  surviving  heirs, 
it  was  held  that  it  does  not  create  an  es- 
tate tall  by  Implication,  because  both  by 
the  language  of  the  will,  and  especially  by 
the  positive  conunand  of  the  statute  of  1845 
(Rev.  St.  1889,  {  45d3),  the  words  "die  with- 
out  Issue"  mean  dying  without  issue  living 
at  the  death  of  the  two  sons,  and  therefore 
mean  a  definite  failure  of  issue.  Gannon 
V.  Pauk,  98  S.  W.  471.  473,  200  Mo.  75  (dUng 
Gannon  v.  Albright,  81  S.  W,  1162.  183  Mo. 
238,  e7  L.  It  A.  97,  105  Am.  St  Rep.  471). 

Where  an  estate  is  devised  to  one  for 
iiiie,  with  remainder  to  another,  and,  if 
the  remainderman  die  without  children  or 
issue,  then  to  a  third  person,  the  general  rule 
is  that  the  words  "dying  without  children 
or  Issue"  are  restricted  to  the  death  of  the 
remainderman  before  the  termination  of  the 
particular  estate.  Harvey  ▼•  Bell,  81  S.  W. 
eTl,  874,  118  Ky.  512. 

Where  an  estate  is  devised  to  one  for  life 
with  remainder  to  another,  with  the  pro- 
vision that,  if  the  remainderman  should  die 
without  child  or  issue,  then  to  a  third  person, 
the  words  ''dying  without  child  or  issue" 
are  restricted  to  the  death  of  the  remainder- 
man before  the  termination  of  the  particu- 
lar estate.  Routing's  Ex*x  v.  Reuling,  126 
a  W.  151.  152,  137  Ky.  637. 

When  the  division  of  an  estate  is  post- 
poned by  a  will,  a  provision  if  one  of  the 
devisees  *'dies  without  issue"  is  construed  to 
refer  to  his  death  before  the  time  of  divi- 
sion. Shropshire  v.  Gault  (Ky.)  88  S.  W.  590 
(citing  Duncan  v.  Kennedy,  72  Ky.  [9  Bush.] 
580;  Webster's  Trustee  v.  Webster,  21  S.  W. 
332,  93  Ky.  632;  Dunlap'  v.  Shreve's  Ex'rs, 
2  Duv.  [63  Ky.]  334) . 

Where  a  testator  devised  and  bequeath- 
ed the  residue  of  his  estate  to  his  children 
and  legal  heirs  absolutely  and  in  fee  simple 
and  in  equal  shares,  but  in  the  concluding 
sentence  of  the  will  provided  that,  should 
any  of  his  sons  *'dle  without  issue,  his  or 
their  share  shall  also  revert"  to  the  testa- 
tor's children  then  living,  the  words  "die 
without  issue"  mean  death  without  Issue  dur- 
ing the  life  of  the  testator,  though  Acts 
1851-62,  p.  113,  e.  91,  {  3  (Shannon's  Ode, 
f  3675),  provides  that  every  contingent  limi- 
tation made  to  depend  upon  the  dying  of  any 
person  without  heir  shall  be  a  limitation  to 
take  effect  when  such  person  dies  without 
heir,  etc,  as  the  case  may  be,  living  at  the 
time  of  the  death  or  bom  to  him  within  10 
months  thereafter,  unless  the  intention  of 
such  limitation  be  otherwise  expressly  and 
plainly  declared  in  the  face  of  the  deed  or 
tlie  will  creating  it  Frank  v.  Frank,  111 
S.  W.  1119,  1120,  120  Tenn.  669. 

Though  in  many  cases  it  has  been  held 
that  "death  without  issue"  may  mean  death 


without  issue  bom,  such  constraction  has 
been  excluded,  except  when  clearly  intend- 
ed by  Rev.  St  1898,  §  2046  which  provides 
that:  "When  a  remainder  shall  be  limited 
to  take  effect  on  the  death  of  any  person 
without  heirs,  or  heirs  of  his  body,  or  with- 
out issue,  the  words  'heirs*  or  'issue*  shall 
be  construed  to  mean  heirs  or  issue  living 
at  the  death  of  the  person  named  as  ances- 
tor." In  re  Kom*s  Will,  107  N.  W.  659,  662, 
128  Wis.  428. 

Under  Act  July  9,  1897  (P.  L.  213),  pro- 
viding that  in  any  bequest  or  devise  the 
words  "die  without  issue,**  or  "die  without 
leaving  issue,**  or  "have  no  issue,"  or  any 
words  importing  the  failure  of  issue,  shall  be 
construed  to  mean  a  failure  of  issue  In  the 
lifetime  o:;:  at  the  death  of  sucli  person,  un- 
less a  contrary  intent  appears,  in  a  devise 
to  a  person  for  life,  and  then  to  his  issue, 
"but  in  the  event  of  the  death  of  the  devisee 
without  issue"  then  over,  the  words  "death 
without  issued'  mean  a  failure  of  issue  in  the 
lifetime  of  the  devisee,  and  not  an  indefinite 
failure^  and  devisee  takes  a  life  estate,  and 
not  a  fee,  under  the  rule  in  Shelley's  Oase. 
Lewis  V.  link-Belt  Co.,  70  AtL  967,  222  Pd. 
139. 

The  effect  of  the  act  of  July  9,  1897  (I^. 
L.  213),  was  to  change  the  previous  rule 
that  the  words  "die  without  issue,*'  in  a  will, 
imported  an  indefinite  failure  of  issue,  so 
that  thereafter,  in  the  absence  of  a  different 
intent  shown  in  the  will,  such  words  would 
mean  a  failure  of  issue  during  the  lifetime 
or  at  the  death  of  the  person  named;  and 
hence,  where  testator  devised  land  to  his 
nieces,  providing  that  should  they  "die  with- 
out lawful  issue,"  the  real  estate  so  devised 
should  descend  to  and  vest  in  the  heirs  of  a 
third  party,  the  words,  "die  without  lawful 
issue'*  must  be  construed  to  mean  a  failure  of 
issue  in  the  lifetime  of  the  nieces.  Smith  v. 
Piper,  80  Ati.  877,  878,  231  Pa.  878. 

Testatrix,  after  giving  shares  of  her  es- 
tate to  two  sons,  directed  that  such  shares 
should  be  held  by  her  executor  "in  trust 
for  my  said  sons,  the  income  and  clear  an- 
nual profit  arising  from  the  interest  or  share 
hereby  given  is  to  be  paid  to  my  said  sons 
for  five  years  after  my  death,  and  then  only 
when  in  the  Judgment  of  my  executor  they 
shall  have  proven  themselves  to  be  entirely 
competent  and  qualified  to  take  proper  care 
^f  same,  at  which  time  the  said  trustee  shaU 
pay  the  same  over  to  my  said  sons,  and  in 
the  event  of  the  death  of  either  of  my  said 
sons  without  issue,  then  their  share  or  shares 
shall  revert  back  to  my  estate,  and  shall  go 
to  and  be  divided  among  my  remaining 
heirs.**  Held,  that  the  words  "death  without 
issue**  meant  death  in  the  lifetime  of  the  tes- 
tatrix, and  that  there  is  nothing  in  Act  July 
9,  1897  (P.  L.  213).  to  prevent  such  a  con- 
struction of  the  will.  Siegwarth*s  Estate,  33 
Pa.  Super.  Ct  622,  625. 
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The  rule  that  where  real  estate  Is  devis- 
ed in  terms  denoting  an  intention  that  the 
primary  devisee  shall  take  a  fee  on  the 
death  of  the  testator,  coupled  with  a  devise 
over  in  case  of  his  dying  without  ^ssue,  the 
words  "without  issue"  refer  to  a  death  with- 
out issue  during  testator*s  life,  and  the  pri- 
mary devisee  surviving  the  testator  takes  an 
absolute  estate  in  fee  simple,  does  not  apply 
where  the  language  of  the  will  indicates  that 
the  testator  referred  to  a  death  either  be- 
fore or  after  his  own,  in  which  case  the  tes- 
tator's intention  will  prevail.  Fifer  y.  Allen, 
81  N.  E.  1105,  1106,  228  111.  507. 

As  witHout  liaTiiis  IulA  issue 

The  phrase  "die  without  issue"  means 
without  having  had  issue.  Bond  v.  Moore, 
86  N.  E.  386,  393,  236  111.  576,  *19  L.  R.  A. 
(N.  S.)  540  (citing  Field  v.  Peeples,  54  N.  B. 
304,  180  III.  376). 

In  a  will  providing  for  testatrix's  chil- 
dren and  grandchildren,  in  which  she  direct- 
ed that  *lf  my  grandson,  *  *  *  and  his 
brothers  and  sisters  which  he  has  or  may 
have,  'shall  die  without  issue,'  then  the  said 
■land  to  revert  to  the  said  children  before 
named  and  their  heirs,"  the  words  "shall 
die  without  issue"  were  not  intended  to 
mean  without  issue  or  children  surviving  the 
first  takers  at  the  time  of  their  death,  but 
meant  if  they  should  die  without  having  had 
issue  or  children  born  to  them,  and  hence 
birth  of  issue  at  any  time  vested  the  estate 
and  defeated  the  limitation  over.  Stafford 
T.  Read,  91  N.  E.  91,  93,  94,  244  lU.  138. 

Testator  devised  his  estate  to  his  two 
sons,  share  and  share  alike,  and,  in  case  of 
the  death  of  either  of  them  "without  issue," 
then  the  estate  devised  to  him  to  go  to  the 
survivor  of  them,  and»  in  case  both  died  with- 
out issue,  or  in  case  of  the  death  of  both 
prior  to  testator's  death,  then  In  either  such 
case  to  others.  EFeld,  that  the  words  "with- 
out issue"  should  be  construed  to  mean 
"death  without  having  had  issue,"  and  not 
"without  living  issue"  at  the  time  of  the 
sons'  death,  and  hence  both  having  survived 
the  testator,  and  having  issue  bom  to  them, 
the  sons  took  title  to  the  property  devised  in 
fee.  Kendall  v.  Taylor,  92  N.  E.  562,  563, 
245  III.  617,  37  L.  R.  A.  (N.  S.)  164. 


DIE  WITHOUT  IiAWTUI.  ISSUE  SUR- 
ViVJJIO 

Where  testator  gave  a  life  estate  to  his 
wife  and  sister-in-law  and  provided  that  aft- 
er their  death  "I  bequeath  to  my  daughter 
her  heirs  and  assigns  all  my  property,"  but, 
in  case  of  the  death  of  the  daughter  without 
lawful  issue  surviving  her,  the  property  wa? 
to  descend  to  testator's  son-in-law,  it  was 
not  evident  from  the  will  that  testator  In- 
tended the  words  "without  lawful  issue  sur- 
viving her"  to  have  any  other  meaning  than 
their  well-established  meaning,  and  the 
daughter  surviving  her  father  took  an  estate  1 


tail  which  under  Act  April  27,  1855  (P.  L. 
368),  was  converted  Into  estate  in  fee  simple. 
Hannon  v.  FUedner,  65  Atl.  944,  216  Pa.  470. 

DIE  WITHOUT  IiEAVINO  ISSUE 

As  ladsflnits  failure  of  issue 

Under  Act  July  9,  1897  (P.  L.  213), 
providing  (section  .1)  that  in'  any  bequest  or 
devise  the  words  "die  without  issue,"  or  "die 
without  leaving  Issue,"  or  "have  no  issue," 
or  any  words  importing  the  failure  of  Issue, 
shall  be  construed  to  mean  a  failure  of 
issue  in  the  lifetime  or  at  the  death  of  such 
person  unless  a  contrary  intent  appiears,  in  a 
devise  to  a  person  for  life,  and  then  to  his 
issue,  "but  in  the  event  of  the  death  of  the 
devisee  without  issue"  then  over,  the  words 
"death  without  issue"  mean  a  failure  of  is- 
sue in  the  lifetime  of  the  devisee,  and  not  an 
indefinite  ftiilure,  and  the  devisee  takes  a 
life  esta^te  and  not  a  fee  under  the  rule  in 
Shelley's  Case.  Lewis  v.  Link-Belt  Co.,  70 
Atl.  967,  222  Pa.  139. 

DIE  WITHOUT  I.EOAI.  HEIRS 

A  limitation  over  on  the  death  of  a  dev- 
isee "without  legal  heirs  or  heir"  was  pre- 
cisely the  same  in  principle  as  where  the  ex- 
pression used  in  making  the  limitation  over 
was  simply  "should  one  of  them  die,"  with- 
out any  provision  as  to  the  failure  of  issue. 
Testator,  who  left  a  widow,  five  children, 
and  several  grandchildren,  first  gave  abso- 
lutely to  his  widow  his  dwelling  and  Its  con- 
tents, and  then  gave  her  four-tenths  of  his 
entire  estate  for  her  life,  with  remainder  to 
his  children  in  equal  shares,  then  gave  ab- 
solutely, without  limitation  or  qualification, 
to  each  of  his  children,  by  name,  one- 
tenth  of  his  estate,  less  what  might  be  due 
him  from  the  child,  then  gave  one-twentieth 
of  the  estate  to  a  grandchild,  and  the  re- 
maining twentieth  to  other  grandchildren,  to 
be  held  in  trust  for  them  till  they  come  of 
age,  and  theu  provided:  "In  case  of  either 
of  my  children's  death  without  leaving  law- 
ful issue  then  I  will  and  direct  that  their 
portion  or  inheritance  in  my  estate  shall  be 
equally  divided  between  my  wife  and  my 
surviving  children."  Held,  that  the  limita- 
tion over  was  only  in  case  of  a  child  dying 
before  testator,  and  applied  as  well  to  the 
children's  shares  in  the  remainder  in  the 
four-tenths  of  the  estate  given  to  the  widow 
for  life  as  to  the  gifts  to  the  children  di- 
rectly. Lumpkin  v.  Lumpkin,  70  Atl.  238, 244, 
108  Md.  470,  25  L.  R.  A.  (N.  S.)  1063  (citing 
and  adopting  Gerting  v.  Wells,  59  Atl.  177, 
100  Md.  97;  Hammett  v.  Hammett,  43  Md. 
311). 

DIES  NON 

See  Legal  Holiday. 

The  words  "legal  holiday"  and  "dies 
non"  are  convertible  terms.  That  they  are 
so  in  the  legislation  of  Louisiana  'Is  dem- 
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onstrated  by  the  fact  tliat  they  are  so  used 
in  Act  No.  110  of  1896,  p.  158,  making  Deco- 
ration Day  a  legal  holida^r."  State  v.  Don- 
can,  43  Sonth.  283,  287,  118  Ga.  702. 

DIES  NON  JURIDICUS 

At  the  common  law,  a  holiday  was  not, 
as  In  the  case  of  Sunday,  "dies  non  juridi- 
cos,"  and  holidays  have  only  the  sanctity 
attached  to  them  by  statute.  State  ▼.  Lewis, 
72  Pac.  121,  123,  31  Wash.  516. 

DIFFERENCE 

See  Question  In  Difference;  Settling  of 
Differences. 

A  stipulation  in  a  contract  provided 
that,  if  any  difference  should  arise  between 
the  parties.  It  should  be  submitted  to  arbitra- 
tion. Held,  that  the  word  "difference" 
meant  "disagreement,"  requiring  arbitration 
before  suit  brought  Fravert  v.  Fesler,  53 
Pac  288,  290,  11  Colo.  App.  387. 

A  suit  by  a  foreign  seaman  on  a  Swed- 
ish vessel  against  such  vessel,  based  on  the 
alleged  negligence  of  the  master  by  which 
libelant  was  injured  in  an  American  port 
and  compelled  to  leave  the  vessel,  comes 
within  the  term  "differences,"  as  used  in 
the  provisions  of  the  treaty  of  July  4,  1827, 
between  Sweden  and  Norway  and  the  Unit- 
ed States  (8  Stat  352,  art  13),  and  that 
of  June  1,  1910,  between  .  Sweden  and 
the  United  States,  both  of  which  vest  in 
the  consular  officers  of  each  country  ex- 
clusive Jurisdiction  to  hear  and  determine 
"differences^'  which  may  arise  between  the 
officers  and  crews  of  merchant  vessels  of  such 
country,,  either  at  sea  or  in  port,  without  in- 
terference by  the  local  authorities  unless  in 
case  of  breach  of  the  peace,  etc.,  and  hence 
a  court  of  admiralty  of  the  United  States 
is  without  Jurisdiction.  The  Bster,  190  Fed. 
216,227. 

DIFFERENT 

In  act  of  Congress  June  29, 1906,  prohib- 
iting a  carrier  from  receiving  a  greater  or 
less  or  "different"  compensation  than  the 
rates  specified  In  the  tariff  filed  and  In  effect, 
the  word  "different"  was  not  without  a  dis- 
tinct purpose,  the  purpose  of  .curing  a  de- 
fect in  the  law,  and  of  suppressing  evil 
practices,  and  one  which  would  prevent  the 
railroad  company  from  receiving  compensa- 
tion different  in  kind  from  that  mentioned 
In  its  published  schedule,  which  it  could  not 
be  doubted  was  payable  in  money.  Louis- 
ville  &  N.  R.  Co.  v.  Mottley,  31  Sup.  Ct.  265, 
268,  219  U.  S.  467,  475,  55  Ia  Ed.  297,  34  L. 
E,  A.  (N.  S.)  671. 

It  is  not  unfair  to  assume  that  Congress 
intended  by  the  addition  of  the  word  "differ- 
ent," in  such  act,  to  the  words  "greater  or 
less,"  to  make  the  law  more  explicit  and 


more  difficult  to  evade.    United   States  t. 
Chicago,  I.  &  L.  R.  Co.,  163  Fed.  114,  U7. 

Where  a  carrier  receives  a  note  from  a 
shipper  in  payment  of  freight  on  shipments 
in  interstate  commerce,  it  thereby  receives 
a  "different  compensation"  from  that  which 
only  the  law'authorizes,  to  wit,  money,  in  vi- 
olation of  the  Elkins  Act  (32  Stat.  847),  as 
amended  in  1906  (34  Stat  587),  providing 
that  a  shipper  who  is  permitted  to  settle  his 
charges  by  paying  a  less  or  different  compen- 
sation to  the  carrier  than  is  required  by 
other  shippers  operating  under  the  same  or 
similar  circumstances  accepts  or  receives  a 
discrimination.  United  States  v.  Sunday 
Creek  Co.,  194  Fed.  252,  254. 

DinrERENT  OFFENSES 

*T>ifferent  offenses,"  as  the  term  is  used 
in  relation  to  the  same  indictment  charg- 
ing different  offenses,  carries  the  idea  of 
separate,  distinct,  and  independent  action  in 
the  perpetration  of  each.  An  indictment 
charging  shooting  with  intent  to  kill  as  an 
offense  under  one  statute  was  not  bad  as 
stating  different  (Senses,  because  it  inci- 
dentally charged  that  the  shooting  was  from 
ambush  in  a  manner  that  would  constitute 
an  offense  under  a  different  statute.  Collins 
V.  Commonwealth  (Ky.)  70  S.  W.  187,  188. 

An  indictment  charging  that  defendants 
conspired  to  rob  and  did  rob  another  of  a 
silver  dollar  and  a  warrant  of  arrest  In 
his  hands  against  them  does  not  allege  two 
distinct  offense&  lilsle  v.  Commonwealth^ 
82  Ky.  260,  252. 

DIFFERING  IN  PHASE 

"Differing  in  phase,"  as  used  in  the  defi- 
nition of  multiphase  system  in  the  trans- 
mission of  electric  power,  as  consisting  of 
the  use  of  two  or  more  alternating  currents 
of  equal  period,  but  differing  in  phase,  means 
that  the  two  alternations  or  current  waves 
do  not  come  together,  but  one  after  or  at  a 
different  time  from  the  other.  Harrison  v. 
Detroit,  Y.,  A.  A.  &  J.  Ry.,  100  N.  W.  451, 
452,  137  Mich.  78. 

DIFFICULT 

The  words  "difficult"  and  "extraordi- 
nary," as  used  in  Code  Civ.  Proc.  (  3253,  au- 
thorizing the  court  to  grant  an  additional  al- 
lowance where  the  action  is  difficult,  must 
be  given  its  usual  and  accepted  meaning. 
A  general  rule  specifying  the  precise  limi- 
tation that  they  impose  upon  the  power  of 
courts  to  grant  an  additional  allowance  may 
be  difficult  to  formulate,  but  every  application 
to  the  facts  of  a  particular  case  when  pre- 
sented is  not  troublesome.  The  section  does 
not  authorize  an  additional  allowance  in  an 
action  for  personal  injuries  where  the  only 
question  for  the  court  is  the  amount  of  the 
damages,  and  no  difficult  questions  of  law 
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are  Involved.  Standard  Trust  Co.  v.  New 
York  Cent  &  H.  R,  R.  Co.,  70  N.  B.  925, 
926,  178  N.  T.  407. 

The  right  to  make  an  extra  allowance 
of  costs  does  not  depend  on  whether  dlffl- 
cult  questions  of  law  have  be^n  litigated, 
since  the  case  may  be  ''difficult  and  extra- 
ordinary" though  it  Involve  only  questions 
of  fact  American  Fruit  Product  Co.  v. 
Ward,  99  N.  Y.  Supp.  717,  721,  113  App.  Div. 
319  (citing  United  Press  Co,  v.  New  York 
Press  Co.,  58  N.  E.  527,  164  N.  Y.  406,  53  L. 
R.  A.  288). 

The  words  "difficult  and  extraordinary" 
are  words  of  limitation  upon  the  power  of 
the  court,  and  the  practice  of  making  an  ad- 
ditional allowance  substantially  in  every  case 
cannot  be  sanctioned.  These  words  must 
be  given  their  usual  and  accepted  meaning. 
That  defendant.  In  an  action  on  contract  for 
money  only,  was  obliged  to  procure  the 
record  of  a  trial  of  the  same  action  in  the 
courts  of  a  sister  state,  In  the  support  of  his 
plea  of  res  judicata,  did  not  justify  the 
granting  of  an  additional  allowance  to  him 
on  the  ground  that  the  case  was  ''difficult 
and  extraordinary."  Campbell  v.  Emslie,  81 
N.  B.  458,  459,  188  N.  Y.  509. 

An  action  by  a  shipper  against  a  carrier 
for  breach  of  a  contract,  whereby  the  latter 
agreed  to  transport  goods  in  time  for  ship- 
ment by  a  certain  steamer,  did  not  involve 
such  a  "difficult  and  extraordinary"  question 
as  to  the  true  measure  of  damages,  where 
the  issues  of  fact  were  clearly  defined,  and 
the  evidence  procured  in  the  ordinary  way 
and  without  unusual  expense,  as  to  bring 
the  case  within  Code  Civ.  Proc  §  3253,  au- 
thorizing an -extra  allowance  of  costs  in  a 
difficult  and  extraordinary  case,  i^ey  v. 
New  York  Cent  &  H.  R.  R.  Co.,  100  N.  Y. 
Supp.  229,  231,  114  App.  Div.  623. 

An  action  for  breach  of  marrlAge  prom- 
ise was  not  a  "difficult  and  extraordinary 
action,"  within  the  statute,  and  the  court  was 
not  authorized  to  grant  an  allowance  in  ad- 
dition to  costs.  Horner  v.  Webendorfer,  126 
N.  Y.  Supp.  475,  477,  141  App.  Div.  759. 

An  action  by  executors  to  obtain  the 
judgment  of  the  Supreme  Court  whether  they 
had  the  equitable  right  to  set  off  a  sum  due 
the  testator  against  the  distributive  share  of 
a  legatee  was  not  a  "difficult  and  extraordi- 
nary case"  within  Code  Civ.  Proc.  §  3253,  au- 
thorizing an  extra  allowance  of  costs  in  such 
cases.  Leask  v.  McCarty,  132  N.  Y.  Supp. 
92,  95,  147  App.  Div.  796. 

'  The  following  case  was  held  to  be  a 
"difficult  and  extraordinary"  one:  Plaintiff 
signed  a  syndicate  agreement  to  underwrite 
the  bonds  of  a  railroad  company,  the  syndi- 
cate being  managed  by  defendants  S.  &  Co., 
and  the  agreement  having  been  assigned  to 
defendant  trust  company  as  security  for  a 
loan  of  $150,000  to  S.  &  Co.  for  the  benefit  of 


the  subscribers.  The  scheme  proving  onsnc- 
cessful,  plaintiff  sued  in  equity  for  the  can- 
cellation of  the  agreement,  alleging  that  he 
had  been  induced  to  become  a  subscriber  by 
false  representations,  and  also  on  the  ground 
of  failure  of  consideration  and  abandonment 
of  the  enterprise.  The  trust  company  an- 
swered, pleading  separate  defenses,  and  al- 
leging that  it  had  loaned  S.  &  Co.,  as  the 
agents  of  the  subscribers,  $150,000,  in  good 
faith  relying  on  plaintiff's  subscription,  etc. 
Pending  the  action,  a  receiver  for  S.  &  Co. 
had  been  appointed  in  bankruptcy,  and  also 
for  the  railroad  company  which  liad  been 
organized,  as  contemplated,  and  in  response 
to  plaintiff's  motion  for  leave  to  discontinue 
defendant  trust  company  showed  that  it  had 
expended  $5,350  for  counsel  fees  and  dis- 
bursements in  the  defense  and  preparation 
for  the  trial  of  the  action,  and  had  incurred 
additional  like  obligations,  probably  over  $4,- 
000,  and  that  it  and  the  other  defendants 
would  be  inconvenienced  and  put  to  extraor- 
dinary expense  in  the  trial  of  the  issues  in 
another  jurisdiction,  and  might  be  unable  to 
obtain  personal  service.  Jermyn  v.  Searing, 
123  N.  Y.  Supp.  832,  834,  139  App.  Div.  U6. 

DIFFICUI«TT 

See  Brought  on  the  Difficulty;   Provok- 
ing a  Difficulty. 
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Difficulty"  means  "controversy";  "a 
falling  out."  In  a  prosecution  for  shooting 
a  person  in  sudden  affray,  an  instruction 
that  if  accused  sought  the  difficulty,  and  will- 
ingly engaged  in  it  with  intent  to  do  the  in- 
jured person  great  bodily  harm  or  take  liis 
life,  the  jury  could  not  acquit  him  on  the 
ground  of  self-defense  was  erroneous,  where 
the  accused  sought  the  injured  person  for  the 
purpose  of  an  explanation,  since  the  jury 
might  have  misconstrued  his  seeking  the  in- 
jured person  for  an  explanation  as  seeking 
the  difficulty.  Ward  v.  Commonwealth  (Ky.) 
103  S.  W.  719,  720. 

An  instruction  upon  self-defense  which 
used  the  word  "difficulty"  to  refer  to  a  "phys- 
ical encounter,"  which  resulted  in  one  party 
being  killed,  was  not  erroneous.  State  v. 
Ferguson,  74  S.  E.  502,  505,  91  S.  C.  235. 

DIG 

Where  a' deed  to  land  largely  covered 
with  limestone  and  granite,  rising  above  the 
natural  surface,  reserved  to  the  grantor  all 
mines  and  minerals  found  on  the  land,  with 
the  right  of  entry  to  "dig"  and  carry  the 
same  away,  it  was  held,  in  support  of  a  con- 
struction of  the  deed  as  not  giving  the  right 
to  the  grantor  to  open  quarrying  and  blast- 
ing, that  the  word  "dig"  had  a  technical 
meaning,  when  the  context  was  considered, 
and  did  not  apply  to  open  quarrying  or  blast- 
ing. Brady  v.  Smith,  73  N.  E.  963,  964,  181 
N.  Y.  178,  106  Am.  St  Rep.  531,  2  Ann.  Cas. 
636, 
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DIKE 

The  words  "embankment"  and  "dike," 
when  used  to  represent  the  means  employed 
to  prevent  the  inundation  of  land,  are  syn- 
onymous and  mean  a  structure  of  earth  or 
other  material  usually  placed  upon  the  bank 
of  a  stream,  or  near  the  shore  of  a  lake,  bay, 
etc.,  the  ends  of  which  extend  across  low- 
land to  higher  ground  forming  a  continuous 
bulwartc  or  obstroction  to  water,  designed 
to  keep  it  within  the  incloaure^  thus  formed. 
Morton  ▼.  Oregon  Short  line  Ry.  Co.,  87 
Pac.  151,  153,  48  Or.  444,  7  L.  B.  A.  (N.  S.) 
344,  120  Am.  St  Bep.  827. 

DILAPIDATION 

T6  furnish  sewer  connection  would  be  to 
furnish  a  new  improvement  or  an  addition 
of  an  original  character,  and  not  repairing 
a  building  and  would  not  be  included  in  the 
meaning  of  the  word  "dilapidation,"  as  used 
in  a  lease.  Torreson  y.  Walla,  92  K  W. 
834,  836,  U  N.  D.  481. 

DILATORY 

If  a  party  plaintiff,  instead  of  availing 
himself  of  a  bar  \o  an  action  on  a  counter- 
claim, prefers  to  risk  a  hearing  on  the  mer- 
its, the  bar  is  waived  by  not  being  interposed 
in  time.  Such  a  defense,  not  being  on  the 
merits,  is  called  "dilatory,"  and  its  indul- 
gence, except  at  the  first  favorable  oppor- 
tunity, is  not  favored.  Ennor  t.  Baine,  74 
Pac.  1,  3,  27  Nev.  178. 

DII.ATOBT  CREDITOR 

He  is  a  "dilatory  creditor"  who  fsAlB  to 
comply  with  the  surrogate's  order  as  to  the 
time  of  bringing  in  his  claim  against  an  es- 
tate or  who,  having  complied  therewith,  does 
not  begin  suit  within  the  time  specified  by 
statute  when  notified  that  the  claim  is  dis- 
puted. Simons  v.  Forster,  63  AtL  858,  859, 
73  N.  J.  Law,  838. 

DUiATORT  PI.EA 

See,  also,  Plea  in  Abatement 

"Dilatory  pleas*'  are  those  which  do  not 
answer  the  general  right  of  the  plaintiff, 
either  by  denial  or  in  confession  and  avoid- 
ance, but  assert  matter  tending  to  defeat  the 
particular  action  by  resisting*  the  plaintiffs 
present  right  of  recovery.  They  hre  thus 
steps  which,  if  taken,  are  preliminary  to  the 
substantial  defense  of  the  action  and  in  no 
way  affect  the  legal  right  of  the  plaintiff  to 
recover,  save  by  suspending  it,  if  they  pre- 
vail, so  far  as  the  present  action  is  concern- 
ed. Walden  v.  Walden,  57  S.  E.  323,  326,  128 
6a.  126  (citing  Shlpman*s  Com.  Law  PI.  p. 
189,  t  273 ;  Andrews'  Stephen's  PI.  [2d  Ed.] 
p.  186.  S  100). 

The  test  as  to  whether  a  plea  is  dilatory 
or  goes  to  the  merits  is  that  if  defendant, 
upon  establishing  the  facta,  can  defeat  plain- 


tiff's cause  of  action  in  whole  or  In  part,  or 
can  obtain  any  substantial  relief  against 
plaintiff,  the  plea  is  not  dilatory ;  but  if  the 
effect  of  sustaining  the  plea  is  not  to  deny 
or  diminish  defendant's  liability  on  the  cause 
of  action  asserted,  or  to  obtain,  other  sub- 
stantial relief,  against  plaintiff,  but  merely 
to  defeat  his  action  as  presently  laid,  and 
leave  him  an  unimpaired  right  to  sue  again, 
the  plea  is  dilatory.  Southern  Ry.  Co.  v. 
Ansley,  68  S.  E.  1086, 1090,  8  Ga.  App.  325. 

DILIGENCE 

See  Due  Care  and  Diligence;  Due  Dili- 
gence; Extraordinary  Diligence;  High 
Degree  of  Care  and  Diligence;  High- 
est Possible  Deglree  of  Care  and  Dili- 
gence; Necessary  Diligence ;  Ordinary 
Diligence;  Reasonable  Care  and  Dili- 
gence ;   Reasonable.  Diligence. 

As  a  relatlTe  term 

.  "Diligence"  is  a  relative  term.  Atlantic 
Coast  line  R.  Co.  v.  Moore,  68  S.  E.  876,  8 
Ga.  App.  185. 

"Diligence"  is  comparative,  depending 
largely  upon  the  circumstances  calling  for 
its  use.  The  courts  do  not  require  the  same 
from  parties  who  are  apparently  lured  to 
their  injury  or  destruction  by  the  misleading 
conduct  of  the  adversary  party  and  for 
which  they  are  not  responsible.  Cleveland, 
C,  C.  &  St.  L.  R.  Co.  v.  Schneider,  80  N.  E. 
985,  988,  40  Ind.  App.  88. 

It  is  difficult  to  define  the  term  "dili- 
gence," as  applied  to  the  time  for  institut- 
ing mandamus  proceedings,  or  as  applied  to 
the  bringing  of  a  bill  for  equitable  relief, 
since  the  question  must  be  dependent  upon 
the  circumstances  of  each  particular  case. 
But  it  may  be  said  that  the  mere  lapse  of 
time  since  the  right  of  action  accrued  is  im- 
portant, but  not  absolutely  decisive,  al- 
though, if  the  equitable  claim  is  analogous  to 
a  legal  right  which  is  controlled  by  a  stat- 
ute of  limitations,  equity  will  apply  the  same 
Unlit  within  which  an  action  must  be  begun. 
A  party  removed  from  a  public  office  did  not 
lose  his  right  to  mandamus,  for  reinstate- 
ment by  laches,  by  instituting  an  ineffective 
action  at  law,  because  both  proceedings  were 
not  concurrently  instituted,  where  it  ap- 
peared that  there  was  no  intentional  waiver 
or  abandonment  of  the  claim  to  the  office. 
Hill  V.  Fitzgerald,  79  N.  E.  825,  826,  193 
Mass.  669  (citing  Snow  v.  Boston  Blank-Book 
Mfg.  Co.,  26  N.  E.  1116,  153  Mass.  456,  458; 
H.  H.  Wentworth  Co.  v.  French,  57  N.  B.  789, 
176  Mass.  442;  Hayward  v.  Eliot  Nat.  Bank, 
96  U.  S.  611,  24  L.  Ed.  855 ;  Broadway  Nat 
Bank  v.  Baker,  57  N.  E.  603,  176  Mass.  294; 
Sunter  v.  Sunter,  77  N.  B.  497,  190  Mass. 
449,  456 ;  Pope  v.  Salamanca  Oil  &  Refining 
Co.,  115  Mass.  286,  291;  Morse  v.  Hill,  186 
Mass.  60,  66;  Wood  v.  Westborough,  5  N.  B. 
613,  140  Mass.  403 ;  Ransom  v.  City  of  Bo»- 
ton,  79  N.  £.  823,  193  Mass.  537). 
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The  word  "diligence,"  as  applied  to  the 
daty  of  an  electric  company  to  avoid  injury 
to  third  persons  in  the  distribution  of  its 
electric  energy,  is  a  relative  term,  and  the 
diligence  demanded  must  be  commensurate 
with  the  danger.  Perham  v.  Portland  Gen- 
eral Electric  Co.,  53  Pac.  14,  24,  33  Or.  451, 
40  L.  B.  A.  799,  72  Am.  St  Rep.  730. 

dhjoent  creditor 

He  is  a  "diligent  creditor"  of  an  estate 
who  complies  with  the  surrogate's  order  as 
to  the  time  of  bringing  in  his  claim  and  who 
brings  suit  thereon  within  the  time  specified 
by  statute  when  the  claim  is  disputed.  Sim- 
ons V.  Forster,  63  AtL  858,  859,  73  N.  J.  Law, 
33a 

DIMENSIONS 

"Dimensions*'  is  ''defined  as  including 
length,  breadth,  and  thickness,  implying  the 
presence  of  three  of  these  characteristics ;  a 
body  having  extent,  size,  and  magnitude  in 
at  least  two  directions.  In  commercial  trans- 
actions the  word  usually  relates  to  capacity 
or  bulk  and  implies  cubic  rather  than  su- 
perficial proportions.  At  least  there  must  be 
measurement  in  more  than  one  direction; 
mere  length  will  not  do;  a  straight  line  has 
no  'dimensions.'  '*'  The  provision  in  Tariff 
Act  July  24, 1897,  c  11,  §  1,  Schedule  N,  par. 
435,  30  Stat  192,  for  Imitation  precious 
stones  not  exceeding  an  inch  in  ''dimensions," 
does  not  exclude  stones  exceeding. an  Inch  in 
a  single  dimension.  To  be  excluded  they  must 
exceed  an  inch  in  more  than  one  direction. 
Albert  Lorsch  &  CJo.  v.  United  States,  146 
Fed.  379,  380,  76  a  0.  A.  651. 

DIMENSON  STONE 

The  terms  "dimension  stone"  and  "foot- 
ing stone"  are  synonymous,  but  neither  is 
the  synonym  of  "nibblestone."  Nugent  v. 
Armour  Packing  Co.  (Mo.)  81  S,  W,  506, 
507. 

DIMINISH 

A  mere  classification  of  the  capital  stock 
of  a  corporation  into  preferred  and  common 
shares  without  an  increase  or  decrease  in  the 
number  is  not  an  Increasing  or  diminishing 
of  its  capital  stock,  within  Civ.  Code,  §  362, 
providing  the  method  of  increasing  or  dimin- 
ishing. California  Telephone  &  Light  Co.  v. 
Jordan,  126  Pac.  598,  602,  19  Cal.  App.  53a 

DIMINISHED  CAPACITT 

"Diminished  capacity  to  labor,"  as  used 
in  an  instruction  in  a  personal  injury  action, 
held  to  mean  lessening,  without  totally  de- 
stroying, the  power  to  labor.  Houston  &  T. 
C.  R.  Co.  V.  Maxwell  (Tex.)  128  S.  W.  160, 
164. 

Where,  in  an  action  for  injuries  to  plain- 
tiifs  wife,  the  Jury  were  confined  to  an  al- 


lowance of  the  pecuniary  loss  to  the  husband 
from  his  wife's  diminished  capacity,  the 
court's  failure  to  further  limit  the  words 
"diminished  capacity"  by  confining  them  to 
labor  or  the  earning  of  money  was  not  error. 
Southern  Pac.  Co.  v.  Blake  (Tex.)  128  S.  W. 
668,669. 

DINKEY  CABOOSE 

A  "dinkey  caboose"  is  one  which  is  short- 
er and  lighter  than  other  cabooses  and  has 
a  step  which  is  a  round  bar  of  iron  instead 
of  being  a  plank  step,  the  steps  beihg  hung 
down  more  like  a  ladder,  while  the  steps  of 
the  old  style  caboose  are  boxed  and  set  into 
the  platform,  like  those  on  passenger  cars. 
Texas  &  P.  R  Co.  v.  Hemphill,  86  S.  W.  350, 
351,  38  Tex.  Civ.  App.  435. 

DINKEY  ENGINE 

A  "dinkey  engine"  Is  &  locomotive  of  reg- 
ular pattern,  but  small  size.  Howard  v.  Wa- 
terman Lumber  &  Supply  Go.  (Tex.)  134  S. 
W.  387,  388. 

DIOCESE  OF  CENTRAL  NEW  YORK 

# 

The  term  "diocese  of  Central  New  York" 
is  not  used  to  designate  a  corporation  but  is 
used  to  designate  a  subdivision  of  territory 
in  which  the  Protestant  Episcopal  Church 
operates  in  the  state  of  New  York.  Kings- 
bury V.  Brandegee,  100  N.  Y.  Supp.  353,  354, 
113  App.  DiT.  606. 

DIP 

See  Sheep  Dip. 

*T)lp''  is  the  turpentine  which  has  drip- 
ped from  the  trees  and  been  caught  In  boxes 
prepared  for  that  purpose.  Being  severed 
from  the  realty,  such  turpentine  is  personal 
property.  Florala  Sawmill  Co.  v.  J.  T.  Par- 
rish,  46  South.  461,  462, 155  Ala.  462;  Knight 
V.  Empire  Land  Co.,  45  South.  1025,  1027,  55 
Fla.  301. 

The  art  of  enameling  metal  is  old.  Many 
different  formulas  and  substances  are  used  to 
form  the  enamel,  but  the  usual  process  is 
substantially  as  follows:  Certain  ingredients, 
usually  a  mixture  of  silica  or  sand,  and  of 
other  substances  having  a  fluxing  property 
to  produce  glass  when  mixed  with  sand,  and 
subjected  to  heat,  are  mixed  together  me- 
chanically. This  mixture  is  called  by  enamel- 
ers  the  *'mix."  The  mix  is  then  subjected  to 
a  high  degree  of  heat  and  fused,  resulting  in 
a  vitrified  or  glassy  mass.  This  is  called 
the  "frit"  The  frit  is  then  put  in  a  mill 
and  ground  fine,  with  a  mixture  of  clay  and 
water,  resulting  in  a  liquid  paste.  This  is 
called  the  **dip."  The  metal  article  to  be 
enameled  is  then  dipped  in  the  paste,  dried, 
and  subjected  to  a  very  high  temperature  in 
an  oven  or  mufiie.  In  some  cases  more  than 
one  dipping  and  burning  takes  place.    The 
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result  is.  If  the  operation  is  saccessfal,  a  met- 
al article  with  its  sarface  covered  witb  an  ad- 
lierent  coat  of  metal.  National  ESnameling 
&  Stamping  Go.  y.  New  England  Enameling 
Co.,  151  Fed.  19,  29,  80  O.  C  A.  486. 

DIPLOMA 

Webster  defines  a  ''diploma"  as  ''a  doca- 
ment  bearing  record  of  a  decree  conferred  by 
a  literary  society  or  educational  institution." 
State  ex  rel.  Crandall  v.  Mclntofdi,  108  S.  W. 
1078,  1064,  205  Mo.  589  (quoting  and  adopt- 
ing the  definition  in  State  ex  rel.  Granville 
V.  Gregory,  83  Mo.,  loc.  dt  180,  63  Am.  Rep. 
606). 

DIRECT 

See  As  Directed ;  Indirect— Indirectly. 

As  used  in  act  approved  February  18, 
1897  (Acts  1890-97,  p.  1465,  t  11)>  providing 
that  the  board  of  revenue  for  Cullman  coun- 
ty shall  have  authority  to  ''direct  and  con- 
trol" the  property  of  the  county,  all  the  pow- 
er in  this  direction  that  is  best  in  the  man- 
agement of  the  county^s  property  is  confer- 
red. This  power  necessarily  includes  the  au- 
thority to  change  ofiicers  from  one  room  to 
another  whenever  deemed  expedient  and 
proper.  White  v.  Hewlett,  42  South.  78,  79, 
143  Ala.  374. 

The  charter  of  a  dty  authorizing  the 
council  to  ''direct  and  control"  the  location 
of  railroad  tracks  does  not  include  the  power 
to  authorize  the  construction  of  railroads 
and  the  exercise  of  the  right  to  eminent  do- 
main. It  merely  vests  In  the  council  as  part 
of  the  police  power,  to  be  exercised  in  pro- 
viding for  the  public  safety  and  convenience 
in  the  use  of  streets  and  alleys,  a  supervision 
over  the  location  of  railroad  tracks,  where 
the  authority  to  construct  the  railroad  al- 
ready exists.  Chicago,  B.  &  N.  R.  Co.  v. 
Porter,  46  N.  W.  75,  76,  43  Minn.  527,  529. 

The  words  ''control  and  direction,"  in 
Laws  1859,  p.  359,  c.  143,  as  amended  by 
Laws  1889,  p.  7,  a  7,  providing  that  the  free 
bridge  over  the  Mohawk  river  between  cer- 
tain towns  shall  be  under  the  control  and 
direction  of  the  commissioners  of  highways 
of  the  towns,  were  of  no  broader  significance 
with  reference  to  the  duties  and  powers  of 
the  commissioners  of  highways  of  the  two 
towns  in  question  than  the  words  "care  and 
superintendence"  in  the  highway  law  with 
reference  to  the  duties  and  powers  of  com- 
missioners of  highways  in  the  towns  of  the 
state.  Town  of  Palatine  v.  Canajoharie  Wa- 
ter  Supply  Co.,  86  N.  Y.  Supp.  412,  414,  90 
App.  Div.  548. 

From  the  use  of  the  word  "direct,"  in 
Const,  art  6,  S  15,  providing  that  counties 
shall  be  laid  off  into  civil  districts,  as  the 
General  Assembly  may  direct,  it  is  not  to  be 
necessarily  Implied  that  the  Legislature  has 
no  power  to  lay  off  the  districts  by  its  own 


inmiedlate  action.    Grainger  (bounty  t.  Btate^ 
80  S.  W.  750,  763,  111  Tenn.  284. 


Am  commaiid  or  order 

The  word  "direct,"  as  used  in  a  statute, 
has  been  held  in  many  cases  to  have  imposed 
a  mandatory  duty.  Acts  1898,  c  123,  §  95, 
provides  that  the  board  of  police  commission- 
ers of  Baltimore  City  is  "directed,"  at  the 
request  of  the  board  of  park  commissioners, 
to  detail  from  time  to  time  such  of  the  regu- 
lar police  force  as  the  park  conunissioners 
may  deem  necessary  to  preserve  order  with- 
in the  parks,  which  policemen  shall  be  under 
the  direction  of  the  board  of  park  commis- 
sioners and  have  the  same  power  as  con- 
servators of  the  peace  in  Baltimore  City. 
Other  sections  require  the  police  commission- 
ers to  preserve  the  peace  within  the  city  lim- 
its, require  i)Olicemen  to  report  to  the  police 
board,  authorize  the  police  commissioners  to 
employ  a  permanent  police  force,  provide  that 
the  mayor  and  council  shall  have  no  control 
over  the  police  commissioners,  and  that  no 
ofiicer  of  the  city  shall  interfere  with  them. 
Held,  that  the  word  "directed,"  as  used  in 
section  95,  was  merely  directory  as  respects 
detailing  of  policemen  for  the  parks,  so  that 
the  park  commissioners,  api)0intee8  of-  the 
mayor,  could  not  compel  the  police  commis- 
sioners to  detail  patrolmen  for  park  service. 
Upshur  v.  City  of  Baltimore,  51  Atl.  953,  958, 
94  Md.  743. 

A  provision  in  a  will  that  "I  hereby  di- 
rect my  executors  to  sell"  and  dispose  of  all 
my  real  estate  gives  no  discretionary  author- 
ity,  but  the  direction  is  imperative,  and  the 
executors  are  absolutely  obliged  to  make  the 
conversion,  and  its  proceeds  are  thereafter 
to  be  held  and  treated  as  personal  property. 
Thissell  V.  Schillinger,  71  N.  E.  300,  301,  186 
Mass.  180. 

In  an  action  on  an  insurance  policy,  de- 
fendant requested  an  instruction  that  if,  prior 
to  October  10,  1906,  insured  had  any  serious 
illness  or  disease  of  an  organic  type,  accom- 
panied by  circumstances  which  would  natu- 
rally lead  a  reasonable  man  to  suppose  that 
he  was  afflicted  with  an  illness  or  disease  that 
might  impair  his  health,  and  must  thereby 
necessarily  have  been  impressed  on  his  mem- 
ory, it  was  his  duty  to  disclose  the  same  to 
the  insurer,  and  his  failure  to  do  so  war- 
rants the  jury  in  finding,  and  "I  direct  you 
to  find,  a  verdict  for  defendant"  Held,  that 
the  quoted  clause  was  an  implied  direction  to 
the  Jury  to  make  an  aflirmatlve  finding  as 
to  the  facts  stated  in  the  instruction,  which 
was  therefore  properly  refused.  Keiper  v. 
Equitable  Life  Assur.  Soc.  of  United  States, 
159  Fed.  206,  216. 

As  desire 

See  Desire. 

As  proximate 

See  Proximata 
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As  re^vlve  '  ' 

The  word  '^itect,**  as  nsed  In  a  request 
for  bids  for  coal  for  a  city  asking  for  coal 
to  be  delivered  as  fast  as  ''required,"  win  be 
construed  as  synonymous  with  **requlre," 
when  the  bids  offered  to  deliver  at  such  times 
and  in  such  quantities  as  the  dty  might  di- 
rect, and  the  body  of  the  contract  stated  in 
one  place  that  the  coal  should  be  delivered 
promptly  **as  ordered,"  and  in  another,  that 
on  failure  to  make  delivery  "as  ordered,** 
the  city  might  either  forfeit  the  contract  or 
buy  coal  at  the  contractor's  expense  In  the 
open  market.  McLean  County  Coal  Co.  v. 
City  of  Bloomlngton,  84  N.  E.  624,  627,  234 
111.  90. 

Where  executors  were  empowered  to  sell 
the  land  at  their  discretion,  but,  if  the  land 
should  be  sold,  they  were  then  "directed"  to 
pay  over  one-half  of  the  proceeds  in  cash, 
the  word  ''directed"  would  mean  "required." 
Whithcld  V.  Thompson  (Miss.)  38  South.  113, 
118. 

Where,  In  an  action  for  injuries  to  a 
servant  while  painting  a  roof,  the  court  in- 
structed the  JUL.  .  that  if  the  master  was 
guilty  of  negligence  *1n  requiring  plaintiff 
to  go  upon  said  ladders  on  the  roof,"  etc., 
and  there  was  evidence  that  plaintiff  was 
told  to  go  upon  the  roof,  eta,  but  there  was 
nothing  to  show  that  he  was  compelled  to 
do  so,  the  word  "requiring"  was  used  by  the 
court  in  the  sense  of  "directed"  and  could 
not  have  misled  the  Jury.  Planters'  Gin  Co. 
V.  Washington  (Tex.)  132  S.  W.  880,  881. 

Natural  and  proziniate  ■ynonymous 

'Troximate,"  defined  as  lying  or  being 
in  immediate  relation  with  something  else, 
is  synonymous  with  "direct"  or  "immediate." 
"Direct"  is  defined  as  meaning  free  from  in- 
tervening agencies  or  conditions ;  hence  char- 
acterized by  immediateness  of  relation  or  of 
action.  Texas  &  P.  R.  Oo.  v.  Coutourie,  135 
Fed.  466,  473,  68  O.  a  A.  177  (quoting  Stand. 
Diet). 

The  words  "direct  and  proximate  cause," 
as  used  in  defining  the  liability  arising  from 
one's  negligence,  mean  that  cause  which  in 
a  natural  and  continuous  sequence,  unbroken 
by  any  new  cause,  produces  the  injury.  St. 
Louis  Southwestern  R.  Co.  of  Texas  v.  Lowe 
(Tex.)  86  S.  W.  1059,  1060. 

The  word  "direct,"  in  a  policy  insuring 
against  all  "direct  loss  or  damage  by  flre^" 
read  in  the  Ught  of  Civ.  Code  1895,  S  2094, 
providing  that  a  loss  or  injury  may  be  in- 
curred from  fire  without  the  actual  burning 
of  the  articles  or  property,  means  no  more 
and  no  less  than  "proximate"  or  "immediate." 
The  worcj  "direct"  means  merely  the  "im- 
mediate" and  **proximate,"  as  distinguished 
from  the  "remote,"  cause.  Insurance  Co.  of 
North  America  v.  Leader,  48  S.  E.  972,  974, 
121  Ga.  260  (citing  Ermentrout  v.  Glrard  Fire 
&  Marine  Ins.  Co.,  65  N.  W.  635,  63  Minn.  305, 


f  SO  L.  R.  A  846,  66  Am.  Bt  Rep.  481;   and 
quoting  and  adopting  Elliott,  Ins.  §  221). 

DliBECT  ACTINO  ENGINE 

The  term  "direct  acting  engine"  is  one 
which  good  usage  warrants  to  exclude,  en- 
gines with  crank  and  flywheel  and  other  rota- 
tive parts.  Blake  &  Knowles  Steam  Pump 
Works  V.  Warran  Steam  Pump  CO.,  155  Fed. 
285,289. 

DIRECT  ANB  PROXIMATE  CAUSE 

See  As  the  Direct  and  Proximate  Cause. 

DIRECT  AND  8PEOIAX.  INTEREST 

The  "direct  and  special  interest"  of  a 
private  individual  which  entitles  him  to  ap- 
ply for  mandamus  to  enforce  his  private 
right  in  the  performance  of  a  public  duty 
must  be  independent  of  and  distinguishable 
from  that  which  obtains  to  him  in  common 
with  the  general  public,  though  It  may  not  be 
necessary  that  such  particular  interest  should 
be  different  in  kind  from  that  of  the  general 
public  or  peculiar  to  the  individual  alone. 
Louisville  Home  Telephone  Co.  v.  C?ity  of 
Loiilsvllle,  113  S.  W.  855,  858,  130  Ky.  611. 

DIRECT  ATTACK 

A  "direct  attack"  on  a  Judicial  proceed- 
ing is  an  attempt  to  avoid  or  correct  it  in 
some  manner  provided  by  law.  Continental 
Gin  Co.  V.  De  Bord,  123  Pac.  159,  161,  34 
Okl.  66. 

"A  'direct  attack*  on  a  Judicial  proceed- 
ing is  an  attempt  to  avoid  or  correct  it  in 
some  manner  provided  by  law.  Or  in  other 
words,  as  is  said  by  the  Supreme  Court  in 
Crawford  v.  McDonald,  33  S.  W.  327,  88  Tex. 
630,  'a  direct  attack  on  a  Judgment  is  an  at- 
tempt to  amend,  correct,  reform,  vacate,  or 
enjoin  the  execution  of  same  in  a  proceeding 
instituted  for  that  purpose,  such  as  a  motion 
for  a  rehearing,  an  appeal,  an  injunction  to 
restrain  its  execution,  etc.*"  Newman  v. 
Mackey,  83  S.  W.  31,  33,  37  Tex.  Cttv.  App. 
85  (citing  Vanf .  Col.  At.  {  2). 

By  "direct  attack  upon  the  Judgment'*  is 
meant  some  proceeding  in  the  action  in  which 
it  was  rendered,  such  as  an  attempt  to  im- 
peach it  on  the  ground  of  fraud.  An  appeal 
therefrom  Is  a  **dlrect  attack."  Parsons  v. 
Weis,  77  Pac  1007.  1009,  144  Cal.  410, 

A  "direct  attack'*  on  a  Judgment  is  an  at- 
tempt to  amend,  correct,  reform,  vacate,  or 
enjoin  the  execution  of  same  In  a  proceed- 
ing instituted  for  that  purpose,  such  as  a 
motion  for  a  rehearing  and  appeal,  some 
form  of  writ  of  error,  a  bill  of  review,  or 
an  injunction  to  restrain  its  execution.  Scud- 
der  V.  Cox  (Tex.)  80  S.  W.  872,  873. 

Where  the  main  object  of  an  appeal,  writ 
of  error,  or  motion,  if  taken  or  made  in  the 
original  action,  or  in  an  independent  action, 
is  for  the  purpose  of  setting  aside  a  Judg- 
ment, such  attack  is  "direct  attack**  on  the 
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judgment    O'NeUl  y.  Potvln,  08  Pac  20,  21, 

41  Colo.  316  (dtiiig  1  Black,  Jndg.  (  252). 

A  Judgment  against  defendant  in  an  ac- 
tion for  divorce  upon  a  defective  affidavit  of 
service  Is  not  absolutely  void  and  subject  to 
attack  in  any  court,  but  is  subject  only  to  di- 
rect attack,  and  an  appeal  is  such  a  "direct 
attack."  Belknap  ▼.  Belknap,  134  N.  W. 
734,  735,  154  Iowa,  213. 

Where  a  judgment  set  up. in  bar  is  di- 
rectly assailed  as  procured  by  fraud,  it  is  a 
''direct,*'  and  not  a  collateral,  attack.  Hous- 
ser  V.  W.  B,  Bonsai  &  Co.,  62  S.  B.  776,  778, 
149  N.  a  51. 

In  a  proceeding  to  revive  a  judgment, 
an  attack  on  the  jurisdiction  of  the  court 
by  answer  is  a  ''direct  attack'*  and  not  a 
*^!oIlateral  attack."  Watennan  t.  Bash,  89 
Pac  656,  558,  46  Wash.  212. 

Where  a  petition,  in  a  suit  to  quiet  title 
to  certain  land,  alleges  that  an  order  of  court 
directing  a  guardian  to  sell  land  was  procur- 
ed by  fraud,  and  prays  to  have  the  order  of 
sale  and  subsequent  orders  approving  the 
sale  canceled,  the  suit  is  a  "direct  attack"  on 
the  orders  and  not  a  "collateral  attack." 
Brown  v.  Trent  (OkL)  128  Pac.  895,  897. 

Where  certain  claims  were  allowed 
against  a  decedent*s  estate,  and  the  adminis- 
trator was  ordered  to  sell  certain  real  estate 
for  the  payment  thereof,  a  contest  filed  by 
plaintiff,  objecting  to  the  confirmation  of  a 
sale  had  under  such  order  because  the  debts 
were  barred  by  limitations  and  charging 
fraud  on  part  of  the  husband  of  one  of  the 
heirs  In  procuring  the  administration  to  be 
opened  for  purpose  of  allowing  such  claims, 
constituted  a  "direct"  and  not  a  collateral 
attack  on  the  proceedings  allowing  the 
claims.     Smart  v.  Panther,  95  S.  W.  679,  681, 

42  Tex.  Civ.  App.  262. 

A  suit  by  a  judgment  debtor  to  vacate 
the  judgment  and  to  enjoin  the  execution  of 
the  same  on  the  ground  of  its  invalidity  is  a 
""direct"  and  not  a  collateral  attack.  Lane 
V.  Moon  (Tex.)  103  a  W.  211,  214. 

A  suit  to  redeem  from  a  mortgage  which 
has  been  foreclosed  by  a  decree  of  the  court 
on  the  ground  that  complainant,  who  was 
made  a  defendant  in  the  foreclosure  suit, 
was  not  legally  served  with  process  therein, 
and  his  right  of  redemption  was  therefore  not 
cut  off,  is  a  "collateral*'  as  distinguished  from 
a  '"direct"  attack  in  the  foreclosure  decree. 
Cohen  v.  Portland  Lodge  No.  142,  B.  P.  O. 
£.,  144  Fed.  266,  2da 

DIKEOT  CAUSE 

As    proximate    cause,    see    Proximate 
Cause. 

DOtECT  OOHTSMPT 

A  direct  contempt  is  a  contempt  commit- 
ted In  the  face  ot  the  court,  and  may  consist 


of  noisy  or  tomultuoiu  conduct  in  the  pres* 
ence  of  the  court,  or  so  near  thereto  as  to 
interrupt  its  proceedings,  or  an  open  defiance 
of  its  just  powers  or  authority,  or  in  dis- 
respectful behavior  or  language  to  the  presid- 
ing judge,  or  any  improper  conduct  tending 
to  defeat  or  impair  the  administration  of  jus- 
tice. Ex  parte  Clark,  106  S.  W.  990,  996, 
208  Mo.  121,  15  L.  B.  A.  (N.  S.)  389. 

A  direct  contempt  of  court  is  the  doing 
of  any  improper  act  in  the  presence  of  the 
court  while  in  session,  tending  directly  to  dis^ 
turb  the  proceedings,  or  to  defeat,  disturb, 
or  Impair  the  administration  of  justice,  or 
the  refusal  to  do  any  improper  act  required 
to  be  done  in  open  court  in  the  presence  of 
the  court,  where  such  refusal  directly  tends 
to  disturb  the  proceedings,  or  to  defeat, 
disturb,  or  impair  the  administration  of  lus- 
tice.  Ferriman  y.  People,  128  lU.  App.  230, 
234. 

Criminal  contempts  are  direct  when  com- 
mitted in  the  face  of  the  court,  or  when  com- 
mitted out  of  the  view. of  the  court,  if  they 
tend  to  impede,  embarrass,  or  obstruct  the 
court  in  administering  justice.  In  re  Clark, 
103  S.  W.  1105,  1107,  126  Mo.  App.  391. 

A  "direct  contempt"  is  such  conduct  or 
language  as  interferes  with  the  orderly  ad- 
ministration of  justice,  and  may  consist  of 
an  open  insult  in  the  presence  of  the  court 
to  the  person  of  ttie  presiding  judge,  or  a 
resistence  to  or  defiance  of  the  power  and 
authority  of  the  court.  Neely  v.  State,  64 
South.  315,  316,  98  Miss.  816,  83  L.  R.  A. 
(N.  S.)  138,  Ann.  Cas.  1913B,  281. 

Contempts  are  either  direct  or  Indirect 
They  are  "direct"  when  committed  in  the  im- 
mediate view  and  presence  of  the  court  or  of 
the  judge  at  chambers.  State  ex  reL  Breen 
V.  District  Court  of  Second  Judicial  Dlst., 
85  Pac.  870,  871,  34  Mont  107;  Smythe  v. 
Smythe,  114  Pac  257,  258,  28  Okl.  266. 

Appearing  in  court  and  refusing  to  pro- 
duce the  body  of  a  child  pursuant  to  the  re- 
quirements of  a  writ  of  habeas  corpus,  with- 
out a  reasonable  excuse,  or  willfully  making 
an  evasive  or  insufficient  answer  thereto,  is 
a  "direct  contempt"  committed  in  the  pres- 
ence of  the  court  Smythe  v.  Smythe,  114 
Pac.  257,  258^  28  Okl.  266. 

DIRECT  DAMAGES 

Damages  are  either  "direct"  or  "conse- 
quential"; the  former  being  such  as  result 
from  an  act  without  the  intervention  of  any 
intermediate  controlling  or  self-efficient  cause. 
Lolseau  v.  Arp,  114  N.  W.  701,  703,  21  S. 
D.  566,  14  Ll  R.  A.  (N.  S.)  855,  130  Am.  St 
Rep.  741. 

DIRECT  DE80ENDANT8 

The  words  "direct  descendants"  as  used 
in  a  win  conveying  certain  property  to  be 
held  in  trust  for  the  benefit  of  testator's  son 
and  his  direct  descendantSi  means  his  nearest 
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or  Immediate  descendants;  in  other  words, 
^'children."  Ballantine  ▼.  Ballantine,  152 
Fed.  775,  776,  786. 

Where  testator's  father  established  by 
his  will  a  certain  permanent  fund,  with  ref- 
erence to  which  he  gave  testator  a  power  of 
appointment  to  the  father's  "direct  descend- 
ants,'* a  will  bequeathing  a  certain  fund  to 
"testator's  children"  was  a  valid  exercise  of 
the  power ;  they  being  the  direct  descendants 
of  testator's  father.  Stone  ▼.  Forbes,  75  N. 
E.  141,  144,  180  Mass.  168. 

A  testator  directed  that  the  remainder 
of  his  estate  be  held  by  his  executor  upon 
trust  to  pay  the  income  to  his  wife  until  the 
youngest  child  then  living  reach  the  age  of 
21  years,  and  on  the  death  of  his  wife  to 
pay  income  to  his  four  children,  naming 
them,  "or  to  the  direct  descendant  or  descend- 
ants of  either  of  them  in  equal  shares,"  or 
if  the  youngest  child  should  reach  the  age  of 
21  years  during  the  life  of  the  wife,  to  pay 
one-third  of  the  income  to  his  wife  and  two-, 
thirds  to  his  said  children,  ^'or  such  of  them 
as  may  then  be  Uving,  or  to  tiieir  direct  de- 
scendant or  descendants  share  and  share 
alike."  Held,  that  the  children  took  a  vest- 
ed interest  in  the  income,  subject  to  the 
trusts  created,  and  that  on  the  death  of  the 
widow,  there  being  no  gift  over  of  the  corpus, 
the  children  or  the  direct  descendants  of 
those  deceased  would  take  the  trust  fund 
absolutely,  and  that  the  words  "direct  de- 
scendants," as  used  by  the  testator,  mean  de- 
scendants of  any  child  dying  during  the  ex- 
istence of  the  trust,  and  not  descendants  of 
those  of  the  children  living  at  the  death  of 
testator's  wife  and  the  termination  of  the 
trust  Frelinghuysen  v.  Frelinghuysen,  85 
Atl.  171,  172,  80  N.  J.  Bq.  482. 

DIRECT  EVIDENCI: 

See,  also.  Direct  Testimony, 

"'Direct  evidence'  is  proof  of  the  facts 
by  witnesses  who  saw  the  acts  done  or  heard 
the  words  spoken."  Buckler  v.  Kneezell 
(Tex.)  91  S.  W.  367,  370. 

♦'Direct  evidence"  is  that  evidence  which 
is  given  by  eyewitnesses  who  have  seen  the 
things  about  wliich  they  testify.  Knicker- 
bocker V.  Worthing,  101  N.  W.  540,  544,  138 
Mich.  224. 

"Direct  evidence"  is  defined  to  be  that 
which  proves  the  fact  in  dispute  directly, 
without  an  inference  or  presumption,  and 
which,  in  itself,  if  true,  conclusively  estab- 
lishes that  fact  Lake  County  ▼.  Neilon,  74 
Pae.  212,  214,  44  Or.  14. 

"  'Direct  evidence*  is  such  as  the  confes- 
sions of  the  accused,  or  the  testimony  of  per- 
sons who  saw  the  crime  committed."  State 
V.  ColUns  (Del,)  62  Atl,  224, 226, 5  Pennewill, 
263. 

"  "Direct  evidence'  is  that  which  immedi- 
ately points  to  the  question  at  issue.    It  is 


positive  in  its  character.  It  often  depends 
upon  the  credibility  and  intelligence  of  the 
witnesses  who  testify  to  a  knowledge  of  the 
facts.  It  may  also  be  documentary  in  charac- 
ter. 'Direct*  and  'circumstantial*  evidence 
differ  merely  in  their  logical  relations  to  the 
fact  in  issue.  Evidence  as  to  the  existence 
of  the  fact  is  'direct*  'Circumstantial*  evi- 
dence is  composed  of  facts  which  raise  a 
logical  inference  as  to  the  existence  of  the 
fact  in  issue.**  United  States  v.  Greene,  146 
Fed.  803,  824. 

"Circumstantial  evidence*'  is  a  kind  of 
evidence  wholly  different  from  evidence  con- 
sisting of  the  direct  and  positive  testimony  of 
eyewitnesses.  It  is  no  stronger  than  the 
weakest  link  in  the  chain.  It  is  inferior  in 
cogency  and  effect  to  "direct  evidence.'*  The 
fallacy  of  the  declaration  that  "circumstance 
es  cannot  lie**  lies  in  the  fact  that  whether 
the  facts  constituting  the  chain  of  circum- 
stances existed  depends  on  the  truthfulness 
of  the  witnesses  deposing  to  the  facts.  There 
may  be  ten  links  in  the  chain  of  circum- 
stantial evidence  offered  to  convict  a  defend- 
ant Each  one  of  these  links  or  circumstanc- 
es is  testified  to  by  witnesses ;  and  the  differ- 
ence, therefore,  is,  where  the  question  is 
whether  the  defendant  committed  the  homi- 
cide, that,  if  the  testimony  be  direct,  the  kill- 
ing may  be  established  by  the  clear  testimony 
of  a  single  eyewitness,  whereas,  if  the  evi- 
dence be  circumstantial,  a  number  of  witness- 
es necessarily  must  be  examined  to  make  out 
every  link  in  the  chain,  every  circumstance 
in  the  series,  before  the  Jury  will  be  war- 
ranted in  deducing  from  the  circumstances 
the  conclusion  that  the  defendant  did  the  kill- 
ing. A  statement  by  the  court  to  the  jury, 
therefore,  that  circumstantial  evidence  Is 
as  good  as  any  ocner  kind  of  evidence  is 
tantamount  to  telling  the  jury  that  there  is 
no  difference  between  the  nature  of  circum- 
stantial evidence  and  the  nature  of  direct 
testimony,  and  is  therefore  wholly  mislead- 
ing and  erroneous.  Haywood  v.  State,  43 
South.  614,  615,  90  Miss.  461. 

Where  perjury  was  assigned  on  defend- 
ant's testimony  that  he  had  written  certain 
telegrams  while  in  a  cell  in  Ogden,  Utah,  and 
immediately  gave  them  to  S.,  evidence  of  two 
police  officers  that  before  reaching  the  police 
station,  after  defendant  was  arrested  at  Og- 
den, S.  took  one  of  the  telegrams  from  her 
hat  and  handed  it  to  one  of  the  officers,  and 
that  the  other  was  found  in  defendant's  grip, 
which  the  officer  took  charge  of,  when  de* 
fendant  was  arrested,  and  searched  immedi- 
ately after  reaching  the  police  station,  and 
before  defendant  was  taken  to  his  cell,  con- 
stituted "direct"  evidence  of  the  falsity  of 
defendant's  testimony,  under  Code  Civ.  Proc. 
§  1881,  defining  "direct  evidence"  as  that 
which  proves  the  fact  in  dispute  without  in- 
ference or  presumption,  and  which  in  itself, 
if  true,  conclusively  establishes  the  fact.  On 
a  trial  for  perjury,  "direct  evidence"  is  not 
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limited  to  a  denial  in  ipsissimis  verbis  of  the 
testimony  given  by  tbe  defendant,  but  in- 
dndes  any  positive  testimony  of  a  contrary 
state  of  facts  from  that  sworn  to  by  him  at 
the  former  trial  or  which  is  absolutely  in- 
compatible with  his  evidence,  or  physically 
inconsistent  with  the  facts  testified  to  by 
him.  People  v.  Ghadwick,  87  Pac.  SSA,  386, 
4  CaL  App.  63  (citing  People  v.  Green,  54 
CaL  592 ;  People  v.  Barry,  63  Cal.  62 ;  People 
v.  Wells,  37  Pac.  529,  103  Cal.  631;  People 
▼.  Porter,  38  Pac  88,  104  Cal.  415). 

An  instruction  that  evidence  is  of  two 
kinds,  direct  and  circumstantial,  and  that 
*^dSrect  evidence"  is  when  a  witness  testified 
directly  of  his  own  knowledge  of  the  main 
fact  or  facts  to  be  proven,  and  that  circum- 
stantial evidence  is  proof  of  certain  facts 
and  circumstances  in  a  certain  case  from 
which  the  Jury  may  infer  other  and  connect^ 
ed  facts  which  usually  aifd  reasonably  follow 
according  to  the  common  experience  of  man- 
kind, is  correct  State  v.  Gatlln,  70  S.  W. 
883,  888v  170  Mo.  354;  State  v.  Hillman,  127 
S.  W.  102,  103,  142  Mo.  App.  510. 


A  "direct  injury  to  property"  is  a  tak- 
ing thereof  within  the  constitutional  meaning 
of  that  word  relating  to  the  taking  of  prop- 
erty for  public  use.  LefFmann  v.  Long  Is- 
land By.  Co.,  93  N.  Y.  Supp.  647,  648,  47 
Misc.  Rep.  169. 

'*When  soil  is  removed  from  its  natural 
position  by  one  owner  and  the  soil  of  an 
adjoining  owner  is  thereby  permitted  to  fall, 
such  result  is  not  a  consequential  damage, 
but  a  direct  injury.  •  *  *  It  is  true  that 
the  word  'damaged'  has  been  held  to  mean 
such  damages  as  were  recoverable  at  com- 
num  law  between  individuals,  but,  in  view 
of  the  rule  of  the  c^rying  away  of  land  by 
its  own  weight  is  not  consequential  damage, 
but  is  an  actual  infringement  and  'taking  of 
property,'  we  think  the  same  rule  should 
apply  where  the  land  is  carried  away  by 
means  of  water  which  is  released  in  a  pub- 
lic street  by  any  means  which  would  amount 
to  an  actual  taking'  and  a  resulting  dam- 
age." And  hence  where  land  is  carried  away 
by  means  of  water  which  is  released,  in  a 
public  street  through  the  operaticms  of  cer- 
tain railroads  in  constructing  a  tunnel  un- 
der the  street,  the  damage  so  occasioned  is 
an  actual  infringement  and  "taking  of  prop- 
erty" within  the  Constitution,  declaring  that 
private  property  shall  not  be  "damaged"  for 
public  use  without  Just  compensation.  Fam- 
andis  v.  Great  Northern  B.  Co.,  84  Pac.  18, 
20,  21,  41  Wash.  486,  6  L.  B.  A  <N.  S.)  1086, 
lU  Am.  St  Bep.  1027. 

DIRECT  nrXEREST 

If  the  legal  effect  of  a  Judgment  will  be 
to  establish  a  claim  against  the  witness,  he 
has  a  ''direct  interest"  in  the  event  of  the 
miit,  within  Laws  1867,  p.  183,  removing  the 
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disqualification  of  witnesses  on  account  of 
their  interest  in  the  event,  except  that  a  par- 
ty Interested  shall  not  be  allowed  to  testify 
of  his  own  motion.  A  Judgment  against  a 
street  railway  company  for  death  caused  by 
the  alleged  negligence  of  a  motorman  in  an 
action  to  which  the  motorman  was  not  a  par- 
ty would  not  be  evidence  against  the  motor- 
man  in  a  suit  by  the  railway  company  to 
recover  over  against  him,  and  hence  such 
motorman  was  not  interested  in  the  suit 
against  the  railway  company  so  as  to  be  an 
Incompetent  witness  for  the  defendant  there- 
in within  such  statute.  Feitl  v.  Chicago  City 
B.  Co.,  71  N.  E.  991,  994,  211  111.  279. 

DIRECT  LEGAI*  IKTEREST 

The  interest  of  the  president  of  a  bank 
as  a  stockholder  is  a  "direct  legal  interest," 
within  Code  Civ.  Proc.  %  329,  which  prohibits 
a  person  having  such  an  interest  from  tes- 
tifying as  to  a  contract  or  transaction  had 
with  a  decedent.  Dickenson  v.  Columbus 
State  Bank,  98  N.  W.  813,  814,  71  Neb.  260. 

DIRECT  LOSS 

The  word  ''direct,"  as  used  in  a  fire 
policy,  insuring  a  stock  of  merchandise  in 
a  described  building  against  "all  direct  loss 
or  damage  by  fire,"  except  as  provided  there- 
in, means  no  more  and  no  less  than  proxi- 
mate and  immediate  Insurance  Co.  of 
North  America  v.  Leader,  48  S.  B.  972,  974, 
121  Ga.  260. 

The  word  ''direct,"  as  iised  in  a  policy 
of  Insurance  against  direct  loss  or  damage  by 
fire,  means  the  immediate  or  approximate,  as 
distinguished  from  the  remote,  cause  but  the 
approximate  results  of  fire  may  Include  oth- 
er things  than  combustion,  as  the  resulting 
fall  of  a  building,  injuries  to  insured  prop- 
erty by  water,  loss  of  goods  by  theft,  ex- 
posure of  goods  during  the  fire,  etc.  A  fire 
in  a  furnace  of  material  so  highly  infiannna- 
ble  in  character  as  to  cause  such  volumes  of 
heat  and  smoke  to  escape  through  the  reg- 
isters into  the  rooms,  damaging  the  house 
and  furniture,  though  without  ignition  out- 
side of  the  furnace,  is  a  "fire,"  within  a 
policy  of  insurance  against  ''direct  loss  or 
damage  by  fire."  O'Connor  v.  Queens  Ins. 
Co.  of  America,  122  N.  W.  1038,  1049,  140 
Wis.  388,  25  L.  B.  A.  (N.  S.)  501,  133  Am. 
St  Bep.  1081,  17  Ann.  Caa.  1118. 

DIRECT  PAYBIEIVT 

"Direct  payment,"  as  used  in  Bev.  St 
1887,  §  4303,  requiring  an  affidavit  for  at- 
tachment to  set  forth  that  defendant  is  in- 
debted to  plaintiff,  specifying  the  amount  of 
such  indebtedness  and  whether  on  a  contract 
for  the  direct  payment  of  money,  means  ab- 
solute, unconditional,  free  from  intervening 
agencies  or  conditions.  Boss  v.  Gold  Bidge 
Min.  Co.,  95  Pac.  821,  14  Idaho,  687. 

The  word  "direct,"  as  defined  by  Web- 
ster, is  immediate,  express,  absolute;  and  if 
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it  Is  to  be  given  any  meaning  as  used  in  the 
attachment  statute  referring  to  actions  on 
contracts  for  the  payment  of  money  it  must 
distinguish  a  particular  class  of  contracts 
for  the  payment  of  money  from  all  other  con- 
tracts for  the  payment  of  money.  In  other 
words,  that  class  of  contracts  which  provide 
for  the  direct  payment  of  money  must  dlfTer 
somewhat  from  all  other  contracts  for  the 
payment  of  money,  or  the  term  ''direct"  has 
no  meaning  whatever.  An  action  against 
sureties  on  a  bond  conditioned  to  be  void  if 
the  principal  performed  his  contract  is  not 
an  action  on  a  contract  for  the  "direct  pay- 
ment of  money,"  within  Code  Civ.  Proc.  8 
890,  authorizing  an  attachment  in  such  an 
action.  Ancient  Order  of  Hibernians,  Divi- 
sion No.  1,  of  Anaconda,  v.  Sparrow,  74  Pac 
19T,  199,  29  Mont  132,  64  L.  R.  A.  128,  101 
Am.  St  Rep.  563,  1  Ann.  Cas.  144. 

The  contract  of  an  indorser  of  a  promis- 
sory note  or  guarantor  of  a  bill  of  exchange 
is  a  contract  for  the  "direct  payment  of 
money,"  and  a  Judgment  may  issue  against 
the  property  of  such  indorser  or  guarantor, 
when  action  is  brought  to  enforce  payment 
of  the  debt,  the  same  as  against  the  acceptor 
or  maker,  under  the  provisions  of  Rev.  St 
1887,  I  4302.  Armstrong  v.  Slick,  93  Pac. 
775,  14  Idaho,  208. 

DIBECT  PBOCEEDINGS 

There  is  some  confusion  and  apparent 
conflict  in  the  decisions  as  to  the  term  "di- 
rect proceedings,"  frequently  used  in  refer- 
ence to  the  method  by  which  a  judgment 
may  be  attacked.  It  arises,  to  some  extent, 
from  the  fact  that  under  an  old  system,  when 
courts,  law,  and  equity  were  separate,  legal 
and  equitable  relief  were  administered  on 
different  sides  of  the  docket.  Houser  v.  W. 
R.  Bonsai  &  Co.,  62  S.  E.  776,  778,  149  N.  0. 
51. 

Where  it  \a  sought  to  set  aside  a  judg- 
ment for  irregularity  because  of  want  of 
service  of  summons,  a  motion  in  the  cause  to 
correct  the  record  and  make  it  speak  the 
truth,  and  show  that  there  was  no  service  of 
summons  nor  appearance  by  defendant,  is  a 
direct  proceeding,  and  is  the  appropriate 
remedy.  Simmons  v.  DeJQance  Box  Co.,  62 
S.  B.  435,  148  N.  C.  344. 

DIRECT   SERVICE 

"Direct  service,"  as  used  in  connection 
with  furnishing  telephone  service,  means  the 
exclusive  use  of  a  pair  of  wires  running  in- 
to the  telephone  exchange  through  the  local 
cables.  Cumberland  Telephone  &  Telegraph 
Co.  V.  Kelly,  160  Fed.  316,  323,  87  0.  C.  A. 
268,  15  Ann.  Cas.  1210. 

DIRECT   SETTLEMENT 

A  **direct  settlement,"  as  used  in  desig- 
nating a  transaction  on  the  board  of  trade, 
is  effected  at  the  close  of  business  hours  by 
a  broker's  offsetting  such  contracts  in  the 


day's  transactions  as  are  similar  in  amount 
and  time  of  delivery  to  counter  contracts 
made  with  other  members  of  the  association, 
ascertaining  therefrom  the  difference  of  the 
aggregate  prices  of  such  similar  contract  and 
charging  it  over  against  the  other  party  or 
to  his  credit,  as  the  case  may  be.  It  is  then 
placed  as  a  debit  or  credit  on  the  clearing 
house  sheet  of  the  respective  parties  to  the 
contracts.  Board  of  Trade  of  City  of  Chi- 
cago V.  L.  A.  Kinsey  Co.,  190  Fed.  507,  509, 
64  C.  C.  A.  669,  69  L.  R.  A.  69. 

DIRECT  TAX 

A  tax  is  "direct"  if  imposed  upon  prop- 
erty solely  by  reason  of  its  ownershU^  The 
tax  measured  by  the  net  annual  income  im- 
posed by  Act  Aug.  5^  1909,  (  38,  upon  the 
carrying  on  or  doing  of  business  in  a  cor- 
porate capacity,  is  an  excise  and  not  a  "di- 
rect tax,*'  and  hence  is  not  Invalid  because 
not  apportioned  among  the  several  states 
according  to  population.  Flint  v.  Stone 
Tracy  Co.,  31  Sup.  Ct  342,  348,  220  U.  S. 
107,  55  L.  Ed.  389  (quoting  and  adopting 
definition  in  Pollock  v.  Farmers'  Loan  & 
Trust  Co.,  15  Sup.  Ct  912,  158  U.  S.  601,  39 
L.  Ed.  1108). 

DIRECT    TESTHCONT 

See,  also^  Direct  Evidenceu 

Where  the  fiict  in  controversy  is  proved 
by  those  who  speak  of  their  own  actual  and 
personal  knowledge  of  its  existence,  the 
proof  is  established  by  "direct  testimony." 
State  V.  Blackburn  (Del.)  75  AtL  536,  7 
Pennewill,  479. 

DIRECT  TRUST 

See  Express  Trust 

Trusts  are  classified  into  two  general 
divisions,  "'direct  or  express  trusts'  (that 
is,  those  springing  from  agreement  of  the 
parties),  and  into  'constructive  or  implied 
trusts'  (that  is,  those  created  by  the  rules 
and  principles  of  equity).  Under  this  latter 
class  fall  all  of  those  trusts  known  distinc- 
tively as  implied  or  constructive,  as  well  as 
those  called  resultant;  in  short,  all  those 
that  do  not  spring  from  the  agreement  of 
the  parties.  *  ♦  *  A  constructive  trust 
is  one  not  created  by  any  words,  either  ex- 
pressly or  impliedly  evincing  a  direct  inten- 
tion to  create  a  trust,  but  only  by  the  con- 
struction and  operation  of  equity  in  order 
to  satisfy  the  demands  of  Justice."  New- 
man V.  Newman,  55  S.  B.  377,  379,  60  W.  Va. 
371,  7  L.  R.  A.  (N.  S.)  370. 

DIRECTED  TO  THE  DEFENDANT 

Under  Rem.  &  Bal.  Code,  {  228,  requiring 
that  service  made  by  mailing  shall  be  "di- 
rected to  the  defendant,"  the  mailing  of  pro- 
cess, addressed  to  the  partnership,  in  the 
partnership  name  only,  is  not  a  mailing  "di- 
rected to  the  defendant,"  since  In  the  ab- 
sence of  statutes,  a  partnership  cannot  sue 


DIRBOTED  TBRDICT 


61 


OIBBCTLT 


or  be  sued  apart  from  Ita  memben.  Tar- 
bronsh  y.  Pugh,  U4  Pac.  918,  821,  63  WaalL 
140,  33  L.  B.  A.  (N.  SO  8&L 


:CTED  VERDICT 

See  Request  for  Directed  Terdict 

In  a  criminal  case,  the  court  may  direct 
a  verdict  against  the  state  \t  the  evidence  It; 
iDsuffident  to  overcome  the  presumption  of 
Innocence,  but  a  verdict  cannot  be  directed 
against  the  defendant,  though  the  court  may 
charge  the  Jury  that  if  they  believe  the  evi- 
dence they  will  find  the  defendant  guilty; 
that  not  being  a  "directed  verdict"  Everett 
T.  WUliams,  67  S.  B.  265,  152  N.  G.  117. 

There  is  no  difference  between  ''permit- 
ting^ and  ^'directing"  a  verdict  so  far  as 
those  terms  relate  to  the  action  of  the  Judge 
or  the  effect  upon  the  parties.  Brooks  v. 
Boyd,  57  S.  E.  1093,  1096, 1  Ga.  App.  65. 

There  la  a  distinction  between  a  demur- 
rer to  plaintiff's  evidence  and  a  "directed 
verdict"  by  the  court  In  plaintiff's  fftvor.  In 
order  to  sustain  a  demurrer  to  plaintiff's  evi- 
dence for  failure  to  make  out  a  prima  fade 
ease,  it  is  not  necessary  for  the  court  to 
pass  on  the  credibility  of  plaintiff's  witness- 
es ;  their  credibility  is  not  only  assumed,  but 
the  probative  facts  are  given  every  reason- 
able intendment  In  order  to  ascertain  the 
plaintiff's  right  of  recovery.  But  a  ver- 
dict for  the  plaintiff,  peremptorily  directed 
by  the  court  upon  evidence  mainly  oral  in 
cases  where  the  burden  of  proof  is  on  the 
plaintiff,  occupies  an  entirely  different  rela- 
tion to  the  established  principles  of  law.  it 
has  often  been  held  that  uncontradicted  oral 
evidence  of  a  party  holding  the  burden  of 
proof  Is  not  sufficient  to  command  a  direct- 
ed verdict  where  the  Inferences  to  be  drawn 
from  all  the  circumstances  are  open  to  dif- 
ferent conduslons  by  reasonable  men.  Link 
V.  Jackson,  139  S.  W.  588,  596,  158  Mo.  App. 
63  (citing  Anthony  v.  Association,  38  N.  £. 
973,  162  Mass.  854,  26  L.  B.  A.  406,  44  Am. 
St  Bep.  367). 


See  By  the  Written  Direction  of  the 
Court;  Under  the  Direction  of. 

The  reference  in  appellants'  bill  of  ez- 
eeptions,  that  within  a  certain  time  after  the 
trial  of  the  cause  a  motion  for  a  new  trial 
waa  filed,  as  shown  by  entry  of  record  at  the 
time  as  appears  on  certain  pages  of  the  ab- 
stract, to  the  overruling  of  which  the  appel- 
lants excepted,  did  not  amount  to  such  a 
"direction  to  the  clerk  to  copy  the  motion" 
for  a  new  trial  as  Is  contemplated  by  Bev. 
St  1899,  I  866  (Ann.  St  1906,  p.  815),  pro- 
viding that,  if  the  bill  of  exceptions  shall 
contain  a  direction  to  the  clerk  to  copy  the 
motion,  and  the  same  is  copied,  Into  the  rec- 
ord, the  motion  need  not  be  copied  or  set 
forth  in  the  bill  of  exceptions.    State  ex  rel. 


Waggoner  t.  iiClchtman,  130  8.  W.  94»  95» 
146  Mo.  App.  295. 

As  antliority  to  oontrol 

One  of  the  accepted  meanings  of  the 
word  ''direction"  is  the  act  of  governing,  or- 
dering, or  ruling.  KellyviUe  Coal  Ck>.  v. 
Bruzas,  79  N.  B.  309,  3U,  223  IlL  595. 

The  terms  "direction"  and  "control,"  In 
Laws  1906,  c  657,  i  42a,  providing  that  em- 
ployte  of  a  railroad  company  Intrusted  with 
superintendence  or  control  of  other  persons 
in  the  same  employ,  or  with  the  authority  to 
control  any  other  employ^,  or  who  have  as 
a  part  of  their  duty  physical  control  or  direc- 
tion of  the  movement  of  a  signal,  switch,  lo- 
comotive engine,  etc.,  shall  be  deemed  ''vice 
principals,"  mean  that  which  proceeds  from 
superior  authority,  and  the  mere  fact  that 
an  engineer  switching  freight  cars  had  to 
rely  upon  a  rear  brakeman  to  give  signals 
would  not  give  the  brakeman  authority  to 
control  the  engineer  within  the  meaning  of 
the  statute  so  as  to  make  him  a  vice  princi- 
pal of  the  railroad  company,  so  as  to  render 
the  company  liable  for  Injuries  to  a  station 
agent  from  the  negligence  of  the  brakeman 
who  Independently  of  the  statute  would  be 
his  fellow  servant  Hallock  v.  New  ^ork, 
O.  &  W.  By.  CJo.,  90  N.  B.  1124,  1126,  197  N. 
Y.  450. 

The  words  "order  or  direction,"  in  the 
Employers'  Liability  Act  making  a  corpora- 
tion liable  for  injuries  to  its  employes  caus- 
ed by  the  negligence  of  a  person  In  its  serv- 
ice, to  whose  order  or  direction  the  injured 
employ^  was  bound  to  conform,  apply  to  spe- 
cial orders  as  distinguished  from  general 
orders,  and  the  protection  of  the  statute 
does  not  extend  to  an  employ^  Injured  by 
the  negligence  of  his  foreman  while  working 
under  general  directions.  Indianapolis  St 
By.  C3o.  V.  Kane,  80  N.  E.  841,  843,  169  Ind. 
25. 

BIBSOTX.T 

The  word  "directly,"  as  used  in  a  local 
option  law,  prohibiting  sales  made  "direct- 
ly" or  indirectly,  does  not  mean  a  sale  by 
the  accused  himself,  but  an  exchange  for 
money,  as  distinguished  by  a  sale  by  a  de- 
vice resorted  to  to  evade  the  law,  and  a  com- 
plaint, charging  a  violation  of  such  local 
option  law,  which  alleges  that  a  sale  was 
made  directly,  Is  supported  by  evidence  of  a 
sale  by  a  barkeeper  of  accused.  State  v. 
O'Brien,  90  Pac  514,  520,  35  Mont  482,  10 
Ann.  Cas.  1006. 

Under  a  quarantine  resolution  of  a 
board  of  health  that  the  chairman  should 
quarantine  all  "directly"  exposed  persons,  it 
was  proper  to  keep  members  of  the  sick  per- 
son's family  secluded  from  the  public,  where 
he  was  confined  to  his  home  with  them. 
Klrby  v.  Barker,  121  N.  W.  1071.  107?,  143 
Iowa,  47& 
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Am  prosiauitely 

In  Laws  1907,  p.  495,  c  254,  making  a 
railroad  liable  for  injuries  to  employes  caus- 
ed in  whole  or  in  the  greater  part  by  the 
negligence  of  other  employ^  and  requiring 
the  court  to  submit  to  the  Jury  whether  the 
railroad  or  the  i)erson  injured  was  guilty  of 
"negligence  directly  contributing  to  the  in- 
Jury,"  the  quoted  words  are  used  to  convey 
the  idea  of  negligence  proximately  contrib- 
uting to  the  injury.  Zeratsky  y.  Chicago,  M. 
4e  St  P.  Ry.  Co.,  123  N.  W.  904,  907, 141  Wis. 
423. 

Since  the  words  "directly  contributing" 
have  been  construed  to  mean  "proximately 
contributing,"  the  trial  Judge  would  have  fol- 
lowed the  better  practice  had  he  used  the  lat- 
ter term  instead  of  the  former  in  his  sub- 
mission of  questions  to  the  Jury  under  Laws 
1907,  c.  254,  providing  that  in  an  action  for 
Injuries  against  a  railroad  company  the  ques- 
tion as  to  whether  the  person  injured  was 
guilty  of  any  negligence  which  "directly  con- 
tributed" to  the  injury  should  among  others 
be  given  to  the  Jury.  Jensen  v.  Wisconsin 
Cent  Ry.  Co.,  128  N.  W.  982,  985,  145  Wis. 
326. 

Reasonable  time  or  aa  soon  aa  possible 

"In  Duncan  v.  Topham,  8  C.  B.  225,  the 
declaration  alleged  an  order  for  goods  to  be 
delivered  to  the  defendant  within  a  reason- 
able time,  but  the  proof  showed  a  written 
order  for  'five  tons,  etc.,  but  it  must  be  put 
on  board  directly,*  to  which  the  plaintiff  re- 
plied, 'I  shall  ship  you  the  five  tons,  eta,  to- 
morrow.' Held,  that  the  proof  did  not  sup- 
port the  declaration  and  that  'reasonable 
time'  was  a  more  protracted  delay  than  'di- 
rectly.' "  Henderson  v.  McFadden,  112  Fed. 
389,  394,  60  C.  C.  A.  304. 

BIBEGTliT  DfTERESTED 

Under  Mills'  Ann.  St  §  4816,  by  which  no 
party  to  any  civil  action  or  person  directly  in- 
terested is  allowed  to  testify  therein  of  his 
own  motion,  where  the  adverse  party  defends 
as  an  administrator,  a  stockholder  of  the 
plaintiff  bank,  who  was  also  cashier  and  a 
director,  is  a  "person  directly  Interested"  and 
is  incompetent  to  testify  In  an  action  against 
an  administratrix  to  recover  money  of  the 
bank  misappropriated  by  the  deceased. 
Brown  v.  First  Nat.  Bank  of  Douglas  Coun- 
ty, 113  Pac.  483,  484,  49  Colo.  393. 

BIBECTLT  OR  HfBIRECTIiT 

"Directly  or  indirectly  to  or  for  the  pub- 
lic," includes  service  whether  to  a  municipali- 
ty or  its  inhabitants,  or  both,  or  by  a  mu- 
nicipality for  itself  or  its  inhabitants.  Calu- 
met Service  Co.  v.  City  of  Chilton,  135  N.  W. 
131,  138,  148  Wis.  334. 

A  fraud  order  inquiry  pending  before  the 
Post  Office  Department  is  a  proceeding  in 
which  the  United  States,  although  having  no 
direct  money  or  pecuniary  interest  in  the  re- 


sult, ia  "directly  or  indirectly  Interested,* 
within  the  meaning  of  Rev.  St  i  1782,  making 
it  a  misdemeanor  for  a  United  States  Senator 
to  receive  or  agree  to  receive  compensation 
for  senrices  rendered  before  any  department, 
in  relation  to  any  iHroceeding  in  which  the 
United  States  is  so  interested.  Burton  v. 
United  States,  26  Sup.  Ct  688,  695,  202  U.  S. 
344,  50  L.  Ed.  1057,  6  Ann.  Cas.  362. 

A  fire  insurance  policy  provided  that  the 
company  should  "not  be  liable  for  loss  caus- 
ed, directly  or  indirectly,  by  invasion, 
♦  *  *  or  by  order  of  any  civil  authority, 
or  for  loss  or  damage  occasioned  by  or 
through  *  *  *  earthquake."  Held,  that 
the  words  "directly  or  indirectly"  did  not  ap- 
ply to  the  provision  respecting  earthquake; 
that,  construing  such  provision  most  strongly 
against  the  insurer,  in  accordance  with  the 
established  rule,  the  word  "occasioned"  was 
equivalent  to  "caused,"  and  related  to  the 
origin  of  the  fire;  and  the  provision  exempt- 
ed the  company  from  liability  for  a  loss  only 
where  an  earthquake  was  the  Immediate, 
direct,  and  proximate  cause  of  the  fire  whi<di 
destroyed  the  property.  Baker  &  Hamilton 
T.  Williamsburgh  City  Fire  Ins.  Go.  of  Brook- 
lyn, 167  Fed.  280,  282;  WiUiamsburgh  aty 
Fire  Ins.  Co.  of  Brooklyn  v.  Willard,  164  Fed. 
404,  90  C.  a  A.  892,  21  L.  R.  A.  (N.  S.)  103. 

A  policy  insuring  against  all  direct  loss 
by  fire,  except  as  thereinafter  provided,  and 
then  declaring  that  insurer  shall  not  be  liable 
for  loss  caused  "directly  or  indirectly"  by 
earthquake,  makes  insurer  liable  for  loss  by 
fire  where  an  earthquake  broke  the  water 
malhs  causing  the  water  to  escape,  so  that 
the  fire  department  of  the  city  had  no  water 
with  which  to  extinguish  the  fire  occurring 
the  next  day;  the  earthquake  not  being,  in 
legal  contemplation,  the  cause  of  the  fire, 
for  none  of  the  parties  contemplated  that 
earthquake  might  cut  off  the  water  supply. 
It  was  averred  that  the  earthquake  broke 
the  water  mains  so  that  the  fire  department 
had  no  water  with  which  to  extinguish  the 
fire  occurring  the  next  day.  It  was  clear  that 
the  averments  failed  to  show  that  the  earth- 
quake was  in  legal  contemplation  the  cause  of 
the  fire.  It  was  averred  on  the  part  of  the 
insurance  company  that  the  words  "directly 
or  indirectly"  meant  "proximately"  or  "re- 
motely," and  that  the  company  was  not  liable 
for  loss  of  which  an  earthquake  was  the 
remote  cause,  but  this  contention  the  court 
would  not  decide.  Pac.  Union  Club  y.  Com- 
mercial Union  Assur.  Co.  (Cal.)  107  Pac.  728, 
732. 

DIBEGTOR 

See  Board  of  Directors;    Dummy  Di- 
rector. 

The  words  "directors,  trustees,  or  man- 
agers," as  used  in  Pub.  St  1901,  c.  219,  §  13, 
providing  that  service  of  writs  against  cor- 
porations  may   be  made  upon  one  of   the 
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directors,  trustees,  or  managers,  hare  refer* 
ence  to  tbe  board  of  directors,  board  of  triis- 
tees,  or  board  of  managers,  \n  view  of  chapter 
245^  i  5,  providing  that  a  parson  doing  busi- 
ness in  this  state  and  residing  outside  the 
state  may  be  summoned  upon  trustee  process 
by  senring  the  writ  upon  his  servant  or  agent 
baring  charge  of  such  business,  and  chapter 
2,  f  9,  providing  that  the  word  "person,"  as 
used  in  section  5,  sliall  apply  to  "bodies  cor- 
porate and  politic  as  well  as  to  individuals," 
and  chapter  245,  |  3,  providing  that  iC  trustee 
writ,  shall  be  served  upon  the  defendant  and 
trustee,  like  a  writ  of  summons ;  and  where 
a  foreign  corporation  had  no  clerk,  treasurer, 
cashier,  or  member  of  its  executive  board  of 
control  within  the  state,  service  of  trustee 
process,  in  a  suit  commenced  in  M.  county, 
was  properly  made  on  a  person  having  charge 
of  a  timber  lot  in  such  county,  though  a  vice 
president  of  the  corporation  and  two  superin- 
tendents of  mills  operated  by  it  reside  in  G. 
county.  Dinnin  v.  Hutchlns,  76  Atl.  126, 127, 
TO  N.  H.  470. 

In  Code  Civ.  Proc  i§  1781,  1782,  au- 
thorizing an  action  against  one  or  more  of 
the  trustees,  directors,  or  managers,  or  other 
officers  of  a  corporation,  to  compel  an  ac- 
countinir  ai>d  payment  to  the  corporation  of 
any  money  or  property  which  they  have  ac- 
quired themselves  or  transferred  to  others  in 
violation  of  their  duty,  the  word  "director" 
is  used  in  the  same  way  that  the  words  *'trus- 
tse,"  '^manager,"  or  other  officer  of  the  cor- 
poration having  a  general  superintendence  of 
its  concerns,  so  that  a  director  of  a  foreign 
corporation,  transacting  business  and  haviiig 
its  principal  office  in  the  state,  may  sue  for- 
mer directors  for  an  accounting  and  restora- 
tion of  the  moneys  of  the  corporation  alleged 
to  have  been  misapplied  by  them,  and  such 
right  of  action  is  not  restricted  to  domestic 
corporations  only.  Miller  v.  Quincy,  72  N.  B. 
116,  117,  179  N.  X.  294. 

As  acemt  or  trustee 

A  "director*'  of  a  corporation  is  an  agent 
thereof.  Marsters  v.  Umpqua  Valley  Oil  Co., 
90  Pac.  151, 153,  49  Or.  374, 12  L.  R.  A.  (N.  S.) 
825. 

"Directors"  are  trustees  and  representa- 
tives of  the  common  property  and  the  entire 
interests  of  all  the  stockholders  of  every 
dass  and  description.  Jones  v.  Nassau  Sub- 
urban Home  Co.,  103  N.  7.  Supp.  1089,  1091, 
53  Misc.  Rep.  63. 

A  ""director"  of  a  corporation  is  not  a 
trustee  in  the  strict  sense,  though  his  duties 
are  in  many  respects  similar  to  those  of  a 
trustee,  and  his  relation  to  the  corporation 
is,  in  general,  essentially  that  of  a  trustee. 
Marr  v.  Marr,  66  Atl.  182,  183,  72  N.  J.  Eq. 
T97. 


m«aiit 


See  Managing  Agent. 


As  ofleev  of  oorporatiom 

See  Officer  (of  Corporations). 

As  surety 

See  "Surety. 

As  tmstee 

See  Trustee. 

BIBZ2GTOBT  STATUTE 

A  clause  in  a  statute  is  directory  where 
it  contains  mere  matters  of  direction,  and  is 
not  followed  by  words  of  positive  prohibi- 
tion. Gomez  v.  Timon  <Tex.)  128  S.  W.  666, 
657. 

While  difficult  to  formulate  an  exact  rule 
for  determining  when  a  statute  is  ''manda- 
tory" and  when  it  is  "directory,"  as  a  general 
rule  that  interpretation  will  be  adopted 
which  will  best  subserve  justice  and  the  true 
legislative  intent  A  statute  is  mandatory 
when,  if  not  all  its  provisions  are  complied 
with  according  to  their  terms,  the  thing  done 
in  reference  to  it  is  void.  A  "directory  stat- 
ute*' is  one  whose  provisions  or  part  of  them 
operate  merdy  to  advise  the  official  or  person 
who  is  to  do  or  omit  something  therein 
pointed  out,  leaving  the  act  or  omission  not 
destructive  of  the  legality  of  what  is  done 
in  disregard  of  the  direction.  Ex  parte  St 
Hilaire,  64  Ati.  882,  883,  101  Me.  522,  8  Ann. 
Cas.  385  (citing  Bish.  Cr.  Law,  |  25;  End. 
Interp.  St  i  431). 

A  mandatory  provision  of  a  statute  is 
one  the  omission  to  perform  which  renders 
proceedings  void;  while  a  directory  provision 
is  one  the  observance  of  which  is  not  neces- 
sary to  the  validity  of  proceedings.  Bond  v. 
City  of  Baltimore,  84  AtL  258,  260,  118  Md. 
159. 

Whether  a  statutory  requirement  is  man- 
datory or  directory  depends  on  its  effect  If 
no  substantial  rights  depend  on  it  and  no  in- 
Jury  can  result  from  ignoring  it  and  the  pur- 
pose of  the  Legislature  can  be  accomplished 
in  a  manner  other  than  that  prescribed  and 
substantially  the  same  results  obtained,  then 
the  statute  will  generally  be  regarded  as  di- 
rectory, but  if  not,  it  will  be  mandatory. 
Granite  Bituminous  Paving  Co.  v.  McManus, 
129  S.  W.  448,  452,  144  Mo.  App.  593. 

"By  'directory  provisions'  is  meant  that 
they  are  to  be  considered  as  giving  directions 
which  ought  to  be  followed,  but  not  so  lim- 
iting the  power  in  respect  to  the  directions 
given  that  it  cannot  be  effectually  exercised 
without  observing  them."  Hubbert  v.  Camp- 
bellsville  Lumber  Co.,  24  Sup.  Ct  28,  30,v^l91 
U.  S.  70,  48  L.  Ed.  101  (quoting  Cooley,  Const 
Llm.  74). 

It  is  difficult  to  lay  down  a  general  rule 
to  determine  in  all  cases  when  the  provisions 
of  a  statute  are  merely  "directory"  and  when 
mandatory  or  imperative;  but,  of  all  the 
rules  mentioned,  the  test  most  satisfactory 
and  conclusive  is  whether  the  prescribed 
mode  of  action  is  of  the  essence  of  the  thing 
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to  be  accompliahed;  or,  in  other  words,  wheth- 
er it  relates  to  matter  material  or  imma- 
terial, to  matter  of  convenience  or  of  sub- 
stance. In  determining  whether  or  ^ot  a  stat- 
utory provision  at  to  the  proceedings  of  a 
public  officer  is  mandatory,  significance  1b  to 
be  attached  to  the  nature  of  the  act,  and  also 
the  language  and  form  in  which  it  is  couched, 
as,  for  instance,  whether  or  not  it  is,  on 
the  one  hand,  affirmative  and  such  as  would 
naturally  be  chosen  to  prescribe  directions 
for  an  orderly  and  proper  dispatch  of  busi- 
ness, or,  on  the  other,  n^^^tive  or  prohibitive, 
or  expressive  of  a  condition  precedent,  or  ap- 
propriate to  the  creation  of  a  limitation  of 
power.  Appeal  of  Spencer,  61  Atl.  1010, 1011, 
78  Conn.  301. 

'^Directory  statutes"  are  such  as  are  not 
of  the  substance  of  the  thing  provided  for. 
Wisconsin  Laws  1869,  c  68,  requiring  an  of; 
fleer  or  person  making  a  service  of  summons 
to  indorse  on  such  copy,  over  his  signature, 
the  date  of  such  service,  and  that  the  same 
is  a  true  copy  of  the  original,  is  mandatory 
and  not  directory.  Wendell  v.  Durbin,  26 
Wis.  390,  392. 

Statutory  requirements  for  the  guide  of 
officers  in  the  conduct  of  business  and  design- 
ed to  secure  order  and  system  are  "directo- 
ry." French  v.  Edwards,  13  Wall.  (80  V.  S.) 
506,  511,  20  L.  Ed.  702. 

Where  a  statute  specifies  a  time  within 
which  a  public  officer  is  to  perform  an  official 
act  regarding  the  rights  of  others,  it  is  mere- 
ly directory,  unless  from  the  nature  of  the 
act  or  the  phraseology  of  the  statute  the  des- 
ignation of  the  time  is  a  limitation  on  the 
power  of  the  officer.  Hudson  v:  Williams,  62 
S.  E.  1011,  1013,  5  Ga.  App.  245. 

**Words  which  in  their  ordinary  accepta- 
tion, and  when  interpreted  exclusive  of  the 
context  and  the  subject-matter,  imply  a  dis- 
cretion of  power,  such  as  'may,*  *it  shall  be 
lawful,'  and  the  like,  become,  in  the  construc- 
tion of  statutes,  mandatory,  where  such  4s 
the  legislative  intent  The  general  rule  is 
stated  as  follows:  'Where  a  statute  confers 
authority  to  do  a  judicial  or,  indeed,  any  oth- 
er act,  which  the  public  Interest  or  even  in- 
dividual right  may  demand,  it  is  imperative 
on  those  so  authorized  to  exercise  the  au- 
thority when  the  case  arises,  and  its  exercise 
is  duly  applied  for  by  a  party  interested  and 
having  a  right  to  make  the  application.'  In 
giving  one  person  the  authority  to  do  an 
act,  the  statute  impliedly  gives  to  others  the 
right  of  requiring  that  the  act  be  done;  the 
power  being  given  for  the  benefit,  not  of  him 
who  is  invested  with  it,  but  of  those  for 
whom  it  is  to  be  exercised.  The  Legislature 
in  such  cases  imposes  a  positive  and  absolute 
duty,  and  not  merely  gives  a  discretionary 
power;  and  it  must  be  exercised  upon  proof 
of  the  particular  facts  out  of  which  the  pow- 
er arises.  When,  therefore,  the  language  in 
which  the  authority  is  conferred  is  only  'di- 


rectory,' permissive,  or  enabling  (for  instance, 
when  it  is  enacted  that  the  person  author- 
ized 'may'  or  'shall  if  he  de^na  it  advisa- 
ble,' or  that  'it  shaU  be  lawful'  for  him  to 
do  the  act),  it  has  been  so  often  decided  as 
to  have  become  an  axiom  that  such  expres- 
sions have  a  compulsory  force,  unless  there 
are  special  grounds  for  a  different  conistruc- 
tion."  In  re  Owens'  Estate,  85  Paa  277,  279, 
30  Utah,  351  (quoting  and  adopting  definition 
in  Clark  v.  City  of  Elizabeth,  40  Atl.  616,  737, 
61  N.  J.  Law,  565,  as  quoted  from  Maxw.  In- 
terp.  St  218,  219). 

DIRT 

See  Pay  Dirt 

Though  Acts  1911,  p.  605,  c.  240,  denounc- 
ing as  unlawful  the  sale,  keeping  for  sale, 
etc.,  of  "milk  containing  visible  dirt,"  fixed 
no  standard  by  which  visible  dirt  can  be  de- 
termined, it  is  not  thereby  rendered  indefinite 
and  incapable  of  enforcement,  as  the  term 
"visible"  has  the  common  and  specific  mean- 
ing of  being  perceivable  to  the  eye,  and  *'dirt" 
contemplates  any  foul  or  filthy  substance,  or 
whatever,  adhering  to  anjrthing,  renders  it 
foul,  unclean,  or  offensive.  State  v,  Closser 
(Ind.)  99  N.  E.  1057,  1060. 

DIRTT  SLUT 

The  words  "dirty  slut"  spoken  of  a  wo- 
man do  not  impute  unchastity;  the  word 
"slut"  meaning  a  careless,  lazy  woman,  one 
uncleanly  in  her  person.  Cooper  v.  Seavems, 
105  Pac.  509,  510,  81  Kan.  267,  25  L.  R.  A. 
(N.  S.)  517,  135  Am.  St  Rep.  359  (quoting  the 
definition  in  Cent  Diet). 

DISABILITY 

See  During  Disability ;  Total  Disability. 
Other  disability,  see  Other. 

The  word  "disability,"  as  used  in  Ky.  St 
1903,  S  2525,  providing  that,  if  a  person  en- 
titled to  sue  was,  at  the  time  the  cause  of  ac- 
tion accrued,  a  married  woman,  the  action 
may  be  brought  within  the  number  of  years 
after  the  removal  of  the  "disability  of  such 
person,"  does  not  mean,  "disability  to  sue" 
but  is  merely  descriptive  of  the  condition  of 
the  person.  Terrell  v.  Maupin  (Ky.)  83  S.  W. 
591,  592. 


«(i 


'Disability  to  sue,"  as  used  in  statutes 
of  limitations,  is  used  in  the  sense  of  a  dis- 
ability similar  to  minority,  and  refers  to 
some  characteristic  of  the  person  disquali- 
fying him  from  acting  freely  in  the  protec- 
tion of  his  rights,  and  not  to  an  impediment 
to  the  suability  of  the  particular  cause  of  ac- 
tion. Wescott  V.  Upham,  107  N.  W.  2,  3, 
127  Wis.  590  (citing  5  Words  and  Phrases,  p. 
4060). 

Where  a  statute  enables  married  women 
who  have  property  to  pursue  all  remedies 
authorized  by  law  in  <other  cases,  the  mere 
social  and  marital  influence  of  a  husband 
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orer  tbe  wife  cannot  be  regarded  as  a  "dto- 
ability.**    Brown  y.  Cousens,  51  Me.  301,  305. 

]>6ath 

Hie  word  "disability"  does  not  mean  tbe 
same  as  tbe  word  "deatb/*  and  is  not  ordi- 
Dailly  used  to  signify  tbe  same,  and  is  defined 
as  a  want  of  competent  power,  strength,  or 
physical  ability,  weakness,  incapacity,  impo- 
tence; and  so  a  policy  of  Insurance  against 
loss  on  account  of  "temporary  or  permanent 
disability,^  without  other  words  from  which 
it  was  claimed  liability  for  death  was  incur- 
red, except  a  printed  indorsement  on  the 
back  stating  it  was  a  "limited  health  policy 
on  the  life*'  of  insured,  does  not  insure  against 
death.  Hill  v.  Travelers*  Ins.  Ck>.  of  Hart- 
ford, Conn.,  124  N.  W.  898,  146  Iowa,  133,  28 
L.  R.  A.  (N.  S.)  742. 

As  pKysioally  disabled 

The  word  "disability,"  as  used  In  a  state- 
ment in  a  benefit  certificate,  providing  that  it 
is  also  understood  and  agreed  that  the  liabili- 
ty of  the  order  to  the  said  member  or  his 
beneficiary  in  case  of  his  disability  or  death 
shall  not  exceed  the  amount  of  one  assess- 
ment actually  realized  for  the  benefit  fund 
from  the  membership  in  this  division  for  the 
month  in  which  the  disability  or  death  oc- 
cuTs,  from  which  shall  be  deducted  all  acci- 
dent and  old  age  benefits  previously  paid 
hereunder,  and  not  to  exceed  the  principal 
sum  named  in  this  certificate,  from  which 
shall  be  deducted  all  accident  and  old  age 
benefits  previously  paid  hereunder,  would 
cover  any  disability  from  accident,  and  not 
disaUlity  from  old  age.  Hall  v.  Royal  Fra- 
ternal Union,  61  S.  E.  077,  979,  130  Ga.  820. 

Under  a  contract  for  disability  benefits 
to  members,  providing  that  the  word  "disa- 
bility" should  be  held  to  mean  physical  ina- 
bili^  to  work,  the.  term  "disability"  means 
inability  to  perform  such  labor  as  the  injured 
party  was  engaged  in  at  the  time  of  his  in- 
jury or  similar  work  open  and  available  to 
him  whereby  he  could  support  and  maintain 
himself  as  he  was  able  to  do  before  the  ac- 
cident, and  not  an  inability  to  perform  tbe 
ordinary  duties  in  the  employment  in  which 
he  was  engaged  at  the  time  of  his  injury. 
Keith  T.  Chicago,  B.  &  Q.  R.  Ck).,  116  N.  W. 
957,  959,  82  Neb.  12,  23  L.  B.  A.  (N.  S.)  352, 
130  Am.  8t  Rep.  655. 

A  regulation  of  an  employer's  relief  de- 
partment that  "whenever  used  in  this  regiila- 
tion  tbe  word  'disability'  shall  be  held  to 
mean  physical  inability  to  work  by  reason  of 
sickness  or  accidental  injury,  and  the  word 
'disabled'  shall  apply  to  members  thus  physi- 
cally unable  to  work,"  refers  to  physical  in- 
ability to  work,  whether  by  sickness  or  ac- 
cidental injury,  and  in  case  of  injury  the 
right  to  relief  is  not  limited  to  persons  who 
can  do  no  work  of  any  kind.  Sturgiss  v.  At- 
lantic Coast  line  R.  Co.,  60  S.  E.  939,  941, 
80  S.  a  167. 


The  contract  of  an  employ^  with  the  re- 
lief department  of  a  railroad  provided  for 
payment  for  each  day  of  disability  by  reason 
of  accident.  The  regulations  of  the  depart- 
ment provided  that  the  word  "disability" 
should  be  held  to  mean  physical  inability  to 
work.  It  is  held  that  the  decision  of  the 
medical  examiner  that  the  employ^  who  had 
suffered  amputation  of  a  leg  by  reason  of  his 
injury  was  "able  to  work"  will  not  be  con- 
strued to  mean  that  the  employ^  has  recov- 
ered from  his  disability,  when  it  is  shown 
by  the  evidence  that  the  examiner  at  th,e 
same  time  declared  plaintiff  "able  to  do  light 
work  at  present,  •  •  •  but  he  is  still  dis- 
abled." Chicago,  B.  &  Q.  R.  Co.  v.  Olsen, 
97  N.  W.  831,  833,  70  Neb.  559. 

A  charge  to  allow  compensation  for 
bodily  injuries  and  disabilities  is  not  ob- 
jectionable as  allowing  one  recovery  for  bod- 
ily injuries  and  another  for  disabilities;  the 
terms  'Injuries"  and  "disabilities"  evidentiy 
referring  to  the  same  thing.  St.  Louis  South- 
western R.  Co.  of  Texas  v.  Hlghnote  (Tex.) 
84  S.  W.  865,  368. 

TnMolTenej 

Bankruptcy  is  not  a  "disability,"  as  that 
term  is  used  in  Code  Civ.  Proc  f  40  (Gen.  St. 
1901,  f  4468),  providing  that,  in  case  of  the 
death  or  disability  of  the  pariy,  the  court 
may  allow  the  action  to  continue  by  or 
against  his  representative  or  successor  in  in- 
terest Buck  Stove  &  Range  Co.  v.  Vickers, 
101  Pac.  668,  670,  80  Kan.  30,  34. 

BasisnAtioa. 

Rev.  St  i  953,  as  amended  by  Act  June 
5,  1900,  c  717,  §  1,  31  Stat  270,  provides 
that  a  bill  of  exceptions  shall  be  authenticat- 
ed, if  signed  by  the  judge  of  the  court  in  which 
the  cause  was  tried,  or  by  the  presiding  judge 
thereof,  If  more  than  one  sat  on  the  trial,  and 
in  case  the  judge  before  whom  the  cause  was 
tried,  by  reason  of  death,  sickness,  or  other  dis- 
ability, was  unable  to  hear  and  pass  on  the 
motion  for  a  new  trial  and  allow  and  sign 
the  bill  of  exceptions,  then  the  judge  who 
succeeds  such  trial  judge,  or  any  judge  of 
the  court,  if  the  evidence  in  such  case  has 
been  or  is  taken  in  stenographic  notes,  or 
if  the  judge  is  satisfied  by  any  other  means 
that  he  can  pass  on  such  motion  and  allow 
a  true  bill  of  exceptions,  shall  pass  on  the 
motion  and  allow  and  sign  the  bill;  but,  if 
he  is  satisfied  that  he  cannot  fairly  pass  on 
the  motion  and  allow  and  sign  the  bill  of 
exceptions,  he  may  in  his  discretion  grant 
a  new  trial.  Held,  that  the  term  "disability," 
as  so  used,  was  not  limited  to  physical  or 
mental  disability,  arising  either  from  death, 
sickness,  insanity,  or  disorder  of  like  char- 
acter, by  reason  of  which  the  trial  judge  was 
disabled  from  performing  his  judicial  func- 
tions, but  meant  "incapacity  to  do  a  legal 
act,"  and  h^nce  included  incapacity  of  the 
trial  judge  to  sign  and  settle  a  bill  of  excep- 
tions, due  to  his  resignation  from  tbe  bench. 


DISABILITY 


56 


DISALLOW— DISALL0WANC5E 


in  which  c&BQf  the  evidence  having  been  tak- 
en stenographicaW  and  transcribed,  his  sac- 
cessor  had  Jurisdiction  to  sign  and  settle  a 
bill  of  exceptions.  Mclntyre  v.  Modern  Wood- 
men of  America,  200  Fed.  1,  6,  121  C.  C.  A.  1. 

The  appointment  of  the  District  Judge 
before  whom  a  cause  was  tried  in  a  Circuit 
Court  to  be  a  Circuit  Judge  to  serve  in  the 
Commerce  Court  and  his  acceptance  of  such 
appointment  creates  a  •*disabiUty,"  which  dis- 
qualifies him  while  so  serving  from  allowing 
a  bill  of  exceptions  in  such  cause,  and  it 
may  properly  be  allowed  and  signed  by  an- 
other Judge  appointed  or  designated  tempo- 
rarily to  preside  in  such  court,  under  Rev. 
St.  f  953,  as  amended  by  Act  June  5,  1900, 
c.  717,  S  li  31  Stat  270,  which  provides  that 
in  case  the  Judge  before  whom  a  cause  is 
tried  in  a  federal  court  is,  "by  reason  of 
death,  sickness  or  other  disability,"  unable 
to  hear  and  pass  upon  a  motion  for  new  trial 
and  allow  and  sign  a  bill  of  exceptions,  such 
bill  may  be^  allowed  and  signed  by  the  Judge 
who  succeeds  him  or  any  other  Judge  of  the 
court  in  which  the  cause  was  tried  holding 
such  court  thereafter.  Sanborn  v.  Bay,  194 
Fed.  37,  39,  114  C.  0.  A.  57. 

DISABLE 

See  Wholly  Disabled. 

Inmiediately  disabled,  see  Immediately. 

A  regulation  of  an  employer's  relief  de- 
partment that  ''whenever  used  in  this  regula- 
tion the  word  'disability'  shall  be  held  to 
mean  physical  Inability  to  work  by  reason  of 
sickness  or  accidental  injury,  and  the  word 
'disabled'  shall  apply  to  members  thus  phys- 
ically unable  to  work,"  refers  to  physical 
inability  to  work,  whether  by  sickness  or 
accidental  injury,  and  in  case  of  Injury  the 
right  to  relief  is  not  limited  to  persons  who 
can  do  no  work  of  any  kind.  Sturglss  v. 
Atlantic  Coast  Line  R.  Co.,  60  S.  E.  939,  941, 
80  S.  C.  167. 

Pemiaiieat  injury 

Where  an  instruction  employed  the  ex- 
pression, "will  in  the  future  disable  him  ftom 
earning  money  and  making  a  support,"  the 
word  "disable"  is  not  modified  by  the  adverb 
"totally,"  and  evidently  is  used  to  describe 
the  condition  of  permanency  in  the  impair- 
ment of  earning  capacity  rather  than  the 
complete  destruction  thereof.  Goodloe  v. 
Metropolitan  St  Ry.  Co.,  96  S.  W.  482,  485, 
120  Mo.  App.  165. 

DISAGREE— DISAGREEMENT 

A  stipulation  in  a  contract  provided  that, 
if  any  difference  should  arise  between  the 
parties,  it  should  be  submitted  to  arbitration. 
Held,  that  the  word  "difference"  meant  "dis- 
agreement," requiring  arbitration  before  suit 
brought  Fravert  v.  Fesler,  53  Pac  288,  290, 
11  Colo.  App.  387. 


There  is  a  "disagreement"  within  the 
meaning  of  the  term  as  used  in  the  aroitra- 
tion  clause  of  an  insurance  policy,  providing 
that  in  the  event  of  disagreement  as  to  the 
amount  of  loss  the  sa^ie  shall  be  ascertained 
by  two  competent  and  disinterested  apprais- 
ers, so  as  to  necessitate  arbitration,  where 
insured  and  the  insurer  have  in  writing  stat- 
ed their  disagreement  as  to  the  amount  of 
the  loss,  and  have  each  selected  an  arbitra- 
tor. Fowble  V.  Phoenix  Ins.  Co.  of  Hart- 
ford, Conn.,  81  S.  W.  486,  487,  106  Mo.  App. 
527. 

The  words  'Vllsagreement"  and  "inability 
to  agree,"  in  statutes  authorizing  condemna- 
tion proceedings  in  cases  of  disagreement  or 
inability  to  agree,  imply  negotiations  and  an 
unsuccessful  attempt  to  agree.  In  re  City  of' 
New  York,  91  N.  Y.  Supp.  987,  992,  46  Misc. 
Rep.  184. 

Where  the  purchaser  under  an  executory 
contract  for  the  purchase  of  land  assigns, 
without  the  Joinder  of  his  wife,  his  interest 
thereunder  for  a  certain  consideration,  part 
of  which  is  paid  in  cash,  and  by  the  terms  of 
the  assignment  it  is  provided  that,  in  case  of 
"disagreement,"  the  portion  of  the  price  so 
paid  shall  be  returned  to  the  assignee,  a  sub- 
sequent demand  by  the  assignee  upon  the  as- 
signor for  a  perfect  title  by  warranty  deed 
from  the  assignor  and  his  wife,  and  the  re- 
fusal of  such  demand  by  reason  of  the  wife's 
refusal  to  Join  in  the  deed,  constitutes  a  "dis- 
agreement"; and  hence  specific  performance  ' 
cannot  be  had  against  the  assignor  upon  his 
subsequent  acquisition  of  the  legal  title  from 
his  vendor.  Kasal  v.  Hlinka,  186  N.  W.  669, 
671,  118  Minn.  87. 

DISALLOW— DISALLOWANCE 

The  word  "disallow"  is  defined  by  Web- 
ster's Dictionary  to  mean  to  refuse  to  allow, 
to  deny  the  validity  of,  to  disown  or  reject; 
and  a  Judgment  reciting  that,  objections  be- 
ing filed  "in  the  nature  of  a  claim,"  it  was 
ordered  that  they  be  ''disallowed"  was  not  a 
statenent  that  the  ordinary  heard  evidence 
and  passed  on  the  question  of  title.  The 
word  is  often  applied  to  a  refusal  to  allow 
an  amendment  to  pleadings  as  indicating 
holding,  as  a  matter  of  law,  that  such  offered 
amendment  is  improper  and  not  that  the 
Judge  heard  evidence  in  regard  to  the  allega- 
tions and  passed  on  the  merits  of  them.  Dix 
V.  Dix,  64  S.  E.  790,  791,  132  Ga.  630. 

An  order  of  the  board  of  county  commis- 
sioners, allowing  $50  **in  full  payment  of  the 
claim"  for  $300,  is  not  a  disallowance  of  a 
definite  and  certain  part  of  the  claim,  witbin 
Mills'  Ann.  St  f  802,  authorizing  appeals 
where  any  claim  against  the  county  shall  be 
disallowed  in  whole  or  in  part.  Washington 
County  V.  Murray,  100  Pac.  588,  590,  45  Colo. 
115. 
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Where  a  bankmpt's  trustee  indorsed  a 
claim  "disallowed  as  a  preferred  claim,"  such 
indorsement  did  not  constitute  an  adjudica- 
tion of  the  invalidity  of  an  alleged  lien  held 
by  the  claimant,  so  as  to  bar  the  trial  and 
determination  of  that  question  in  an  action 
against  the  trustee  to  «iforce  the  lien.  Skil- 
ton  V.  Coddington,  9B  N.  Y.  Supp.  460,  463, 
105  App.  Div.  617. 

Where  a  contract  for  the  sale  of  certain 
patents  was  to  be  noneffecttve  if  the  patents 
were  "disallowed  in  substance,"  and  several 
of  the  patents  were  not  allowed,  and  one  was 
allowed,  but  on  account  of  Its  interference 
with  a  patent  for  a  similar  device  was  not 
Issued,  the  patents  were  ''disallowed  in  sub- 
stance." Murphey  v.  Weil,  61  N.  W.  315, 
316,  89  Wis.  146. 

DISAPPEARANCE 

A  provision,  in  an  accident  insurance 
policy,  that  it  did  not  cover  "disappearance" 
or  any  Injury  of  which  there  was  no  visible 
mark  of  violence  appearing  on  the  body  of 
the  insured  undoubtedly  included  disappear- 
ance by  death  or  otherwise;  Standard  Life 
&  Accident  Ins.  Go.  of  Detroit,  Mich.,  v.  Mc- 
Nnlty,  157  Fed.  224,  226,  85  0.  O.  A.  22. 

DISAPPOINTMENT 

As  mental  anguish,  see  Mental  Agony  or 
Anguish. 

DISAPPROVED 

The  word  "disapproval,"  as  used  in  Const 
art  7,  S  15,  providing  that  every  bill  passed  by 
the  Legislature  making  appropriations  of 
money,  embracing  distinct  items,  shall,  before 
it  becomes  a  law,  be  presented  to  the  Gov- 
ernor, and  if  he  disapprove  the  bin,  or  any 
item  or  appropriation  therein  contained,  ite 
Shan  communicate  such  disapproval  with  his 
reasons  therefor  to  the  House  in  which  the 
bill  originated,  and  any  item  or  Items  so  dis- 
approved shall  be  void  unless  repassed  by  a 
majority  of  each  House  according  to  the 
rnles  and  limitations  prescribed  in  the  pre- 
ceding section  in  reference  to  other  bills,  re- 
late not  simply  to  disapproval  in  the  mind 
of  the  Governor,  but  to  some  act  of  disap- 
proval, some  manner  of  disapproval..  That 
act  or  manner  of  disapproval  provided  for 
just  above  these  words,  and  to  which  "so 
disapproved"  clearly  relates,  is  by  communi- 
cation with  reasons  to  the  House  in  which 
the  bill  originated.  The  very  connection  be- 
tween the  words  "so  disapproved"  and  "un- 
less repassed"  show  that  the  Constitution  in- 
tends that  the  disapproval  of  the  Governor, 
to  be  a  disapproval  at  all,  must  be  communi- 
cated to  the  House  of  the  Legislature  in 
whidi  the  bill  originated,  so  that  the  Legisla- 
ture may  again  act  upon  the  item,  so  that 
it  may  repass  it,  If  the  Governor's  reasons  for 


disapproval  do  not  persuade  it  to  do  other- 
wise, by  a  majority  of  each  House  according 
to  the  rules  and  limitations  prescribed.  Only 
by  being  "so  disapproved"  is  the  item  de- 
clared void  by  the  Constitution.  Disapproval 
in  any  other  form  or  manner  does  not  affect 
it  May  v.  Topping  (W,  Va.)  64  S.  E.  849, 
850. 

DISASTER 

The  word  "disaster"  Is  defined  to  be  mis- 
fortune^ mishap,  calamity;  any  unfortunate 
event  especially  sudd^i  or  great  misfortune; 
a  word  used  with  much  latitude,  but  most  ap- 
propriately for  some  unforeseen  event  of  a 
very  distredsing  or  overwhelming  nature; 
hence  an  instruction  which  uses  "disaster" 
rather  than  accident  is  not  erroneous.  Colo- 
rado Springs  Electric  Co.  v.  Soper,  88  Pac. 
161,  165,  38  Colo.  126  (quoting  and  adopting 
definition  in  Cent  Diet.). 

The  sinking  of  a  vessel,  causing  dam- 
age to  its  cargo,  was  the  "disaster"  causing 
the  loss,  within  an  open  policy  of  marine  in- 
surance issued  to  a  carrier  on  its  cargoes, 
insuring  them  "for  account  of  whom  it  may 
concern,"  containing  a  provision  that  no  ac^ 
tions  should  be  maintained  thereon  "unless 
commenced  within  the  time  of  12  months 
next  after  the  disaster  causing  such  loss  or 
damage  shall  occur,"  and  the  insured  had 
Immediately  a  right  of  action  for  the  bene- 
fit of  any  party  in  interest,  independently  of 
any  antecedent  recovery  against  it  by  the 
cargo  owner,  and  that  an  action  was  barred 
in  12  months  thereafter.  L^ilgh  VaL  R.  Co. 
V.  Providence  Washington  Ins.  Co.,  172  Fed. 
364,  365,  97  C.  C.  A.  62. 

DISBARMENT  PROCEEDING 

As  criminal  action,  see  Criminal  Action. 

DISBURSE— bISBURSEMENTS 

See  Money  Disbursed;    Necessary  Dis- 
bursements. 
See,  also,  Appropriate — ^Appropriation. 

The  appropriation  of  public  money  and 
its  disbursement  are  two  different  and  sep- 
arate acts.  Webster's  definition  of  "appro- 
priation," so  far  as  here  pertinent,  is:  "The 
act  of  setting  apart  or  assigning  to  a  par- 
ticular use  or  person  in  exclusion  of  all  oth- 
er; application  to  a  special  use  or  purpose, 
as  of  money  to  carry  out  some  object"  "Dis- 
bursement" is  of  course  the  same  as  "pay- 
ment" In  our  systems  of  government  fed- 
eral and  state,  the  appropriation  and  the  pay- 
ment of  public  moneys  are  always  kept 
distinct,  and  appropriations  are  of  ten  coupled 
with  some  condition  whose  performance  is 
to  come  after  the  appropriation,  but  before 
the  actual  payment.  Brown  v.  Honiss,  68 
Atl.  150,  158,  74  N.  J.  Law,  50L 
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Am  oost« 
See  Cost 

As  ezpenditnre 

The  word  ^'disbursements,"  as  used  in 
section  48  as  amended,  should  be  construed, 
with  reference  to  receivers,  to  include  the 
value  of  property  taken  possession  of  by  the 
receiver  and  delivered  to  others  in  specie. 
In  re  Cambridge  (Lumber  Ck).,  136  Fed.  983, 
986. 

DISCARD 

An  instruction  that,  if  any  witness  bad 
willfully  testified  falsely  in  regard  to  any 
material  fact,  the  Jury  was  at  liberty  to 
''disregard  and  discard  his  entire  testimony*' 
is  not  objectionable  because  of  the  use  of 
the  words  "disregard'*  and  "discard**  instead 
of  "distrust,"  as  used  in  Code  Civ.  Proc  i 
2061,  Bubd.  3,  providing  that,  when  a  witness 
is  false  in  one  part  of  his  testimony  he  is 
to  be  "distrusted*'  in  the  others,  since  the 
court  did  not  tell  the  Jury  that  they  ought 
to  reject,  or  that  they  must  reject,  the  entire 
evidence  of  the  witness,  but  simply  instruct- 
ed them  that  they  were  at  liberty  to  disre- 
gard and  discard  the  whole  evidence  of  a 
witness  who  had  willfully  testified  falsely  to 
a  material  fact  in  the  case.  Whitaker  v. 
California  Door  Co.,  95  Pac.  910,  911,  7  Cal. 
App.  757;  People  v.  Soto,  59  CaL  367. 

DISCHARGE 

See  Brush  Discharge;  Legally  Discharg- 
ed; Port  of  Discharge;  Release  and 
Discharge;  R^ease,  Remi«e,  and  For- 
ever Discharge. 

Ready  to  discharge,  see  Ready. 

See,  also.  Release. 

Of  Attaduaeat 

In  BalllQger's  Ann.  Codes  &  St.  f  5374, 
as  to  the  effect  of  giving  a  bond  in  attach- 
ment, expressly  stating  that  the  attachment 
shall  be  "discharged**  and  restitution  made  of 
property  taken,  the  term  "discharged**  is  used 
as  referring  to  the  attachment  and  must 
mean  that  the  attachment  then  becomes  a 
closed  incident  in  the  case.  Section  5376  pro- 
vides that  at  any  time  before  or  after  the 
"release**  of  the  property,  or  before  an  ac- 
tual levy  has  been  made,  application  may  be 
made  that  the  writ  be  discharged  on  the 
ground  that  it  was  improperly  Issued.  This 
section  cannot  be  consistent  with  section 
5374,  if  it  is  held  that  application  may  be 
made  to  discharge  the  writ  of  attachment 
after  it  has  already  been  discharged  by  the 
giving  of  the  bond.  It  must  therefore  refer 
to  a  "release**  of  the  property  made  volun- 
tarily or  authorized,  but  without  a  discharge 
of  the  writ.  Brady  v.  Onffroy,  79  Pac.  1004, 
1007,  37  Wash.  482. 

Of  debt 

The  word  "discharge,**  as  used  in  a 
memorandum  in  which  plaintiff  admitted  a 


certain  payment  and  consented  to  discharge 
the  defendant  until  he  can  pay  the  bfilance 
without  distressing  his  family,  can  mean  no 
more  than  giving  a  day  of  payment  of  the 
balance  until  payment  could  be  so  made. 
Austin  V.  Smith,  39  Me.  203,  204. 

Of  debtor 

A  "discharge**  of  a  defendant  from  exe- 
cution, not  appearing  to  have  been  by  au- 
thority of  the  plaintiff  or  to  have  been  ac- 
quiesced in  or  approved  by  her  or  her  ad- 
ministrator, does  not  discharge  the  Judgment. 
Wood  V*  Tyrrell  (B.  I.)  67  Ati.  429  (citing 
Whipple  V.  Whitman,  13  R.  I.  512,  43  Am. 
Rep.  42). 

Of  employ^ 

To  "suspend"  or  "discharge**  means  to 
remove  either  temporarily  or  permanaitly 
from  employment,  and  to  "reinstate**  may 
mean  to  receive  back  into  employment  only, 
or  to  put  back  into  the  same  position  or 
situation  from  which  removed.  Under  Code 
Supp.  1907,  i  679h,  authorizing  the  chief  of 
police  to  suspend  or  discharge  any  member  of 
the  force,  but  giving  such  suspended  person 
the  right  to  appeal  to  the  board  which  might 
reinstate  him,  upon  reinstatement  by  the 
board  of  a  police  captain  suspended  by  the 
chief  of  police,  the  chief  Is  not  compelled  to 
reinstate  him  as  a  captain,  but  could  require 
him  to  repi  t  for  duty  as  police  patioL 
Markey  v.  I»ickley.  132  N.  W.  883,  886,  152 
Iowa,  508. 

"Any  form  of  words  which  convey  to 
the  servant  the  idea  that  his  services  are  no 
longer  required  are  sufficient  to  constitute  a 
discharge.**  Johnson  v.  Crookston  Lmnber 
Co.,  100  N.  W.  225,  92  Minn.  893. 

Of  enardian 

The  words  "removal**  and  "discharge** 
are  used  indiscriminately  in  the  statute  to 
designate  orders  of  court  which  have  the  ef- 
fect of  simply  removing  guardians,  executors, 
etc.,  from  office  without  exonerating  them 
from  liability  to  account  Code  C%v.  Proc.  S 
1805,  requiring  action  on  a  guardian*s  bond 
to  be  commenced  within  three  years  from 
the  "discharge  or  removal**  of  the  guardian, 
applies  to  an  action  after  a  final  order  of  the 
court  removing  or  discharging  the  guard- 
ian, and  does  not  include  termination  of  the 
guardianship  by  the  ward  attaining  major- 
ity. Cook  V.  Ceas,  77  Pac.  65,  68,  143  Cal. 
221. 

Under  section  32,  c.  84,  Comp.  St.,  pro- 
viding that  no  action  shall  be  maintained 
against  the  sureties  in  any  bond  given  by  the 
guardian,  unless  it  be  commenced  within 
four  years  from  the  time  when  the  guardian 
shall  have  been  "discharged,**  the  term  "dis- 
charged" means  any  mode  by  which  the 
guardianship  is  effectually  determined  and 
brought  to  a  close,  either  by  the  removal, 
resignation,  or  death  of  the  guardian,  the 
marriage  of  a  female  guardian,  the  arrival 
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of  a  minor  ward  at  the  age  of  21,  or  other- 
vise.  Goble  V.  Slmeral,  93  N.  W.  235,  230, 
67  Neb.  276  (qnoting  and  adopting  statements 
in  Loring  v.  Alllne,  0  Cnsh.  [63  Masa]  6^. 

A  guardian's  death  was  his  "discharge,** 
within  Rev.  Laws,  c  149,  f  35,  providing  that 
DO  action  shall  be  maintained  against  the 
sDieties  on  a  guardian's  bond,  nnlees  brought 
within  four  years  from  his  ''discharge." 
HiU  r.  Arnold,  86  N.  B.  97,  199  Mass.  109. 

Of  oAoer 

The  ineligibility  of  a  person  to  office  be- 
canse  of  official  default  In  the  past  does  not 
cease  upon  the  amount  of  the  default  being 
made  good  by  his  sureties  In  satisfaction  of 
tlieir  own  obligation.  A  receipt  to  the  sure- 
ties for  payment  made  by  them  under  their 
bond  is  not  a  "discharge"  obtained  by  the 
officer,  within  Const,  art  182.  State  ex  reL 
Stewart  ▼.  Held,  42  South.  662,  663,  118  La. 
106. 

Of  ofllelal  dnty 
Revisal  1906,  8  1868,  provides  that  game 
wardens  shall  possess  .all  the  powers  held 
by  a  constable  at  common  law  and  under  the 
statutes.  Section  ^08  declares  that  the  pro- 
hibition against  carrying  concealed  weapons 
sball  not  apply  to  officers  of  the  state  or 
any  county,  city,  or  town,  charged  with  the 
execution  of  the  laws,  while  "discharging 
their  official  duties."  Held,  that  a  game 
warden,  shown  to  have  had  a  concealed  pis- 
tol in  his  possession  while  not  in  the  actual 
performance  of  his  duties,  was  not  within 
the  exception  of  section  3708,  even  if  Invest- 
ed with  the  power  of  a  constable  for  all 
purposes.  State  v.  Simmons,  56  S.  B.  701, 
702.  143  N.  C.  613  (citing  State  v.  Hayne,  88 
N.  C.  625;  State  v.  Boone,  44  S.  B.  595,  132 
N.  a  U07). 

Of  prijMmer 

A  "discharge"  by  a  United  States  comr- 
missioner  is  not  equivalent  to  an  acquittaL 
Willianjs  V.  State,  82  N.  E.  790,  791,  169  Ind. 
SSI 

As  used  in  New  York  City  Charter,  8 
1398  (Laws  1897,  c  378,  as  amended  by  Laws 
1901,  c.  466),  authorizing  magistrates  to  dis- 
charge on  Sunday  persons  who  are  under  ar- 
rest, the  word  "discharge*'  has  no  reference 
to  a  trial  but  merely  authorizes  persons  ar- 
rested to  be  discharged  on  Sunday,  if  there 
be  no  ground  for  holding  them.  People  er 
reL  Price  v.  Warden  of  New  York  State  Re- 
formatory for  Women,  Bedford,  N.  Y.,  76  N. 
T.  Supp.  728,  729,  73  App.  Div.  174. 

Of  reeelTer 

The  "discharge*'  of  a  receiver  relates  to 
the  termination  of  the  receivership  and  is 
asked  and  ordered  for  the  reason  that  there 
Is  no  longer  any  necessity  for  continuing  the 
receiver.  It  is  thus  dtstinguished  from  a  re- 
moval, which  is  simply  a  change  in  the  per- 
sonnel of  the  receiyership,  which  itself  con- 


tinues   unaffected.     Pagett    ▼.  Broolts,    87 
South.  263,  264,  140  Ala.  257. 

The  "discharge"  of  a  receiver  relates  to 
the  termination  of  the  receivership.  Ripy  v. 
Redwater  Lumber  Co.,  106  S.  W.  474,  478, 
48  Tex.  Civ.  App.  311. 

Of  tax 

The  way  to  "discharge"  a  tax  being  to 
pay  it,  the  property  owner,  who  once  pays 
taxes  on  his  property  in  good  faith,  is  there- 
by discharged  from  further  liability  for  tax- 
es thereon  for  the  year  for  which  the  taxes 
paid  were  assessed.  Nyce  v.  Schmoll,  82  N. 
E.  539,  540,  40  Ind.  App.  555. 

DISCHARGE  IN  BAKKRITPTCT 

As  decree,  see  Decree. 

Banlur.  Act  1898,  |  17,  provides  that  a 
^'discharge  in  banltruptcy"  does  not  release 
a  banlLrupt  from  provable  debts  not  duly 
scheduled  in  time  for  proof  and  allowance, 
with  the  name  of  the  creditor,  if  known  to 
the  bankrupt,  unless  the  creditor  had  notice 
or  actual  knowledge  of  the  proceedings. 
Dight  V.  Chapman,  76  Pac.  585,  586,  44  Or. 
265,  65  L.  R.  A.  793. 

DI8CHABGEABU:  DEBT 

A  fine  Imposed,  though  after  filing  the 
petition,  by  a  state  court  for  a  criminal  con- 
tempt, is  not  a  dischargeable  debt  under 
Bankr.  Act  July  1,  1898,  c.  541,  f  17a,  30 
Stat.  550,  and  proceedings  for  its  enforce- 
ment will  not  be  stayed,  if  the  contempt  have 
Itself  occurred  prior  to  filing  the  petition. 
In  re  HaU,  170  Fed.  721. 

DI80HABGSB  A8  IMPBOVEB 

The  term  ''discharged  as  improved"  is  « 
not  the  equivalent  of  "discharged  as  cured,'* 
within  the  meaning  of  the  latter  term  as 
used  in  Gen.  St.  1909,  {  8484,  providing  for 
restoring  the  rights  of  persons  discharged  as 
cured  of  insanity.  Johnson  t.  Schoch,  118 
Pac.  696,  697,  86  Kan.  837. 

DISCHARGING 

See  Dispatch  for  DLscharging. 

DISCIPLINE 

The  word  ''discipline,"  as  used  In  Bev. 
Codes  1905,  i  1752,  relating  to  the  National 
Guard,  means  system  of  drill;  systematic 
training.  State  v.  Peake,  135  N.  W.  197,  201, 
22  N.  D.  457 ;  40  L.  R.  A  (N.  S.)  354. 

DISCLAIMER 

A  "disclaimer**  Is  a  mode  of  defense. 
Isham  V.  Miller,  14  AtL  20,  21,  44  N.  J. 
£q.  61. 

As  A  plea 

In  ejectment,  a  plea  by  one  of  the  de- 
fendants jointly  sued  that  he  was  not  in 
possession  of  the  land  sued  for  or  any  part 
thereof,  that  he  was  Jointly  sued  with  the 
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Other  defendant,  who  at  the  commencement 
of  the  suit  and  still  was  in  actiye  possession 
of  all  the  land  sued  for,  and  that  there  was 
therefore  a  misjoinder  of  parties  defendant 
in  the  action,  for  which  the  pleader  prayed 
that  the  suit  abate  as  to  him,  was  in  effect 
a  "disclaimer*'  and  did  not  operate  as  a  plea 
in  abatement  Dennis  y.  Price,  41  South. 
840,  841, 148  Ala.  243  (citing  Bailey  T.  Selden, 
26  South.  909, 124  Ala.  403). 

DISCLOSE 

See  Truthfully  Disclosed. 

DISCOMFORT 

See  Physical  Injury  and  Discomfort 

DISCONTINUANCE 

As  settlement,  see  Settle — Settlement 

Of  Aotioa. 

"Discontinued,"  with  reference  to  an  ac- 
tion, is  synonymous  with  stricken  from  the 
docket,  filed  away.  Aikman  y.  South  (Ky.) 
97  S.  W.  4,  6. 

A  ^'discontinuance"  is  in  effect  an  aban- 
donment of  the  pending  cause,  and  only  a 
declaration  of  the  party's  willingness  to  stop 
the  action,  and  it  is  not  an  adjudication  ol 
his  cause  by  the  proper  tribunal,  nor  an  ac- 
knowledgment by  him  that  his  claim  is  not 
well  founded.  Farmers*  Oil  &  Mfg.  Co.  y. 
Melton  &  Stuart,  49  South.  225,  226,  159 
Ala.  469. 

Where,  pending  trial  to  a  Jury,  the  case 
was  settled  pursuant  to  stipulation  before 
•  submission,  it  was  not  "discontinued,"  within 
Rey.  St.  f  824,  allowing  a  discontinuance  fee. 
Howler  y.  Chicago,  M.  4e  St  P.  B.  Co.,  166 
Fed.  828,  831. 

The  continuance  of  a  dyil  suit  by  a  Jus- 
tice of  the  peace  for  more  than  90  days  from 
the  return  day  of  the  summons,  without  the 
consent  of  the  parties,  is  a  "discontinuance" 
of  the  action,  and  therefore  a  final  order, 
which  may  be  reviewed-  by  proceedings  in 
error  in  the  district  court  Tongue  y.  Lloyd, 
138  N.  W.  738,  739,  92  Neb.  488. 

An  action  in  a  Justice's  court  is  not  "dis- 
continued" by  the  mere  fact  that  no  orders 
of  continuance  or  other  orders  are  made  on 
the  docket  therein.  Where  Judgment  was 
rendered  in  an  action  before  a  Justice  and 
on  a  writ  of  prohibition  was  held  yoid,  and 
a  second  Judgment  was  rendered  and  a 
period  of.  18  months  during  pendency  of  the 
prohibition  elapsed  between  the  two  Judg- 
ments without  any  order  in  the  action,  there 
was  no  "discontinuance."  Thomasson  y. 
Simmons,  50  S.  E.  740,  741,  57  W.  Va.  576. 

Of  biuiness 

In  case  of  a  sale  to  a  firm  on  six  months' 
credit,  with  condition  that  the  account  shall 
mature  immediately  on  the  "discontinuance 


of  business  by  the  purchaser,"  there  is  sucli 
discontinuance  where  one  of  the  parties  sells 
his  interest  in  the  business,  though  the  other 
and  a  new  partner  continue  to  carry  on  the 
business.  Warren  &  Lanier  y.  Cash,  39 
South.  124,  126,  143  Ala.  158. 

Of  Ucl&way 

An  order  by  a  board  of  street  commis- 
sioners extending  an  ayenue  so  as  to  in- 
clude a  certain  street,  widening  the  latter, 
and  changing  its  name  to  that  of  the  ayenue, 
did  not  work  a  "discontinuance"  of  the  street. 
Jones  y.  City  of  Boston,  74  N.  B.  295,  297, 
188  Mass.  63. 

The  building  of  fences  across  an  old 
highway  by  direction  of  the  selectmen,  and 
the  exclusion  of  trayel  therefrom,  after  the 
town,  in  town  meeting,  passed  a  yote  accept- 
ing  a  proposition  for  opening  of  a  new  high- 
way, was  not  a  "discontinuance  of  the  old 
highway,"  within  Comp.  Gen.  St  1838,  pp. 
344,  346  (Rey.  St  1849,  p.  421),  proyiding  that 
the  selectmen  of  a  town  mi^^t,  with  the  ap- 
probation of  the  town,  discontinue  any  pub- 
lic highway,  and  sucti  discontinuance  could 
only  be  accomplished  by  a  yote  to  that  effect 
by  the  selectmen.  Greist  y.  Amrhyn,  68  AtL 
521,  623,  80  Conn.  280. 

WitUn  law  relating  to  ouster 

"A  'discontinuance,'  within  the  law  re- 
lating to  ouster,  occurs  when  the  feoffee  of 
tenant  in  tail  holds  beyond  the  life  of  the 
feoffor,  under  a  feoffment  for  a  greater  es- 
tate than  the  latter  can  conyey,  his  posses- 
sion thus  retained  being  considered  as  an 
injury  to  the  heir  in  tail,  whose  ancient  le- 
gal estate  is  thereby  destroyed  or  at  least 
suspended  or  for  a  while  discontinued." 
Dobbins  y.  Dobbins,  53  S.  a  870,  872,  141  N. 
C.  210,  10  L.  R.  A.  (N.  S.)  185,  115  Am.  St 
Rep.  682  (citing  8  Black.  Com.  167). 

DISCONTINUE 

Where  the  by-laws  of  a  priyate  corpora- 
tion giye  the  board  of  directors  power  to 
elect  a  secretary,  treasurer,  and  other  offi- 
cers and  agents  that  may  be  required,  and 
to  continue  or  discontinue  them  in  office,  the 
expression  ''discontinue"  glyes  them  the  right 
to  remoye  such  officers  and  agents.  Darrah 
y.  Wheeling  Ice  &  Storage  Co.,  40  S.  B.  373, 
374,  60  W.  Va.  417. 

DISCONTINUOUS  EASEMENT 

The  distinction  between  easements  ''con- 
tinuous and  discontinuous"  is  found  in  the 
Civil  Code  of  France,  where  easements  or 
servitudes  are  divided  into  continuous  and 
discontinuous,  and  are  defined:  "Continuous 
are  those  of  which  the  enjoyment  is  or  may 
be  continued,  without  the  necessity  of  any 
actual  interference  by  man,  as  a  water-spout 
or  a  right  of  light  or  air."  "Discontinuous 
are  those  enjoyment  of  which  can  be  had 
only  by  the  interference  of  man,  as  rights  of 
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way,  or  a  right  to  draw  water."  Fayter  y. 
Nortb,  83  Pac.  742,  746,  80  Utah,  156,  6  L.  R. 
A.  (N.  S.)  410  (qnotliig  and  adopting  defini- 
tion In  Wai^bom,  Easements  and  Servitudes 
[4th  Sd.]  21). 

Under  Civ.  Code,  arts.  727,  766,  defining 
^'continuous  serTitndes**  as  those  whose  use 
is  or  may  be  continual  without  the  act  of 
man,  and  ''discontinuous  servitudes"  as  such 
as  need  the  act  of  man  to  be  exercised,  and 
providing  that  discontinuous  servitudes  can 
be  established  only  by  title,  a  railroad  for  the 
transportation  of  sugar  cane  is  a  dlsoontlnu- 
ous  servltode,  and  not  prescriptible.  Ogbom 
T.  Lower  Terrebonne  Refining  A  Mfg.  Co.,  66 
South.  323,  129  La.  379. 

DISCOUNT 

See  Trade  Discount 

"Discount,"  in  finance,  is  "to  purchase  or 
pay  the  amount  of  in  cash,  less  a  certain 
per  cent,  as  a  promissory  note,  bill  of  ex- 
change, etc.,  to  be  collected  by  the  discounter 
or  purchaser  at  maturity."  Under  a  bank 
charter  providing  that  certain  classes  of 
promissory  notes  and  bills  of  exchange  shall, 
*'when  discounted"  by  the  bank,  be  upon  the 
footing  of  foreUii  bills  of  exchange,  a  note  Is 
"discounted"  by  the  bank  when  it  deducts 
from  the  face  of  the  note  In  advance  the  In- 
terest antU  maturity,  and  places  the  bal- 
ance to  the  credit  of  the  makers.  Bastin  v. 
Third  Nat  Bank,  42  S.  W.  1116,  U16,  102 
Ky.  64  (quoting  and  adopting  the  definition 
In  Gent  Diet). 

The  purchase  by  a  New  Jersey  corpora- 
tion of  the  assetii  of  a  defunct  building  and 
loan  asBOciatton,  with  Its  owli  money,  is  not 
"discounting  bills,  notes,  or  other  evidences 
of  debt"  within  the  meaning  of  the  New 
Jersey  corporation  act  Clark  v.  Assets  Real- 
ization Co.,  115  lU.  App.  160,  162. 


The  "discoimting^  of  promissory  notes 
and  other  evidences  of  debt  by  national 
banks,  under  Rev.  St  f  6136,  is  suffldentiy 
comprehensive  to  include  the  acquisition  both 
by  way  of  purchase  and  by  way  of  ordinary 
loan.  Morris  v.  Third  Nat  Bank  of  Spring- 
field, Mass.,  142  Fed.  26,  81,  73  C.  C.  A.  211. 

As  set-off  or  ooimteroUdlia 

The  word  ^'counterclaim"  Is  not  synony- 
mous with  "discount"  "Discount"  Is  any  de- 
duction, while  "counterclaim"  Is  ordinarily 
used  to  signify  some  claim  against  the  debt 
An  affidavit  to  a  dalm  against  a  decedent, 
averring  that  there  is  "no  legal  offset  or 
counterclaim"  against  the  demand,  does  not 
comply  with  Ky.  St  1903,  }  3870,  requiring 
demands  to  be  verified  by  an  affidavit  stating 
tiiat  there  is  no  "offset  or  discount'  against 
the  same.  Spradlln  ▼.  Stanley's  Adm'r,  90  S. 
W.  965,  966^  124  Ky.  701. 


DISCOUNTED 

A  note  giv-^n  to  a  bank  in  payment  of  a 
debt,  including  Interest  for  the  ensuing  year, 
is  not  "discounted,"  within  a  provision  of 
the  bank's  charter  that  notes  discounted  by 
it  are  placed  on  the  same  footing  as  foreign 
bills  of  exchange.  Bramblette  v.  Deposit 
Bank  of  Carlisle  (Ky.)  79  S.  W.  193, 194. 

A  petition  alleging  that  an  obligation 
was  during  business  hours  at  the  plaintiff's 
regular  place  of  business,  and  before  its  ma- 
turity, "discounted"  at  by,  and  to  plaintiff, 
is  sufficiently  explicit  as  the  term  "discount- 
ed" has  a  well-known  legal  definition,  which 
involved  the  statement  that  the  note  had 
been  bought  by  the  bank  and  paid  for,  it 
deducting  and  reserving  interest.  Davis  ▼. 
Boone  County  Deposit  Bank  (Ky.)  80  S.  W. 
161,  162. 

The  word  "discounted,"  as  ordinarily 
used,  applies  to  completed  transactions,  but 
not  necessarily  so,  and  it  may  apply  as  well 
to  future  as  to  past  transactions.  Where 
one  agrees  to  guarantee  a  bank  on  account 
of  business  paper  discounted  to  amounts  des- 
ignated, and  the  bank  at  the  time  of  the 
guaranty  had  already  discounted  paper  for 
an  amount  less  than  that  stated,  the  guaran- 
ty Is  a  continuing  one,  covering  not  only  past 
but  future  transactions.  National  Bank  of 
Chester  County  v.  Thomas,  69  AtL  813,  814, 
220  Pa.  360. 

DISCOVERED 

In  a  parent's  action  for  the  death  of  a 
minor  by  being  struck  by  a  railroad  train, 
the.  modification,  by  striking  out  the  quoted 
word,  of  a  requested  instruction,  that  the 
duty  of  the  engineer  to  make  all  reasonable 
effort  to  avoid  striking  the  boy,  did  not  arise 
till  he  "actually"  discovered  the  boy  in  a  po- 
sition of  peril,  was  not  erroneous,  since  "dis- 
covered" means  "actually  discovered,"  and 
"actually  discovered"  does  not  mean  more 
than  "discovered."  Haddox  v.  Northern  Pac. 
Ry.  Co.,  127  Pac.  152,  46  Mont  185. 

DISCOVEREB  NEGUGENOE 

PlalntiflTs  claim  tha^  the  conductor  of 
the  train  which  injured  plaintiff  discovered 
plaintiff's  dangerous  position  In  time  to  have 
prevented  the  injury  if  proper  effort  had  been 
made  by  him,  and  failed,  through  negligence, 
to  prevent  the  collision,  was  a  claim  made 
under  what  is  familiarly  termed  "discovered 
negligence."  Ft  Worth  &  R.  G.  Ry.  Co.  v. 
Bowen,  67  S.  W.  408,  95  Tex.  364. 

DISCOVERED  PERIL 

See,  also.  Discovered  Negligence;  Hu- 
manitarian Doctrine;  Last  Clear 
Chance. 

"Negligence  in  falling  to  discover  appel- 
lant's perilous  position  is  not  the  equivalent 
of  'discovered  peril."'  Hawkins  t.  Missouri, 
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K.  &  T.  Ry.  Co.  of  Texas,  83  S.  W.  52,  53,  36 
Tex.  Civ.  App.  633. 

The  doctrine  of  "discovered  peril"  is  a 
qualification  of  the  rule  that  contributory 
neglicrence  bars  a  recovery,  and  involves  the 
principle  that,  though  plaintiff  was  guilty 
of  negligence  in  exposing  himself  to  peril,  he 
may  recover  where  defendant,  after  knowing 
of  the  danger,  could  biave  avoided  the  in- 
jury by  the  exercise  of  ordinary  care,  but 
failed  to  da  so.  Chesapeake  &  O.  Ry.  Co.  v. 
Corbin's  Adm'r,  67  S.  B.  179,  181,  110  Va. 
700. 

By  the  doctrine  of  discovered  peril  is 
meant  that,  where  the  danger  of  inflicting  an 
injury  Is  iscovered  by  the  person  inflicting 
it  in  time  to  have  prevented  the  injury  by 
the  exercise  of  proper  care,  he  will  be  liable 
for  injury  proximately  resulting  from .  his 
negligence,  though  the  injury  would  not  have 
occurred  but  for  the  previous  negligence  of 
the  person  injured.  E^rst-Edwards  &  Co.  v. 
St  Louis  S.  W.  Ry.  Co.  (Tex.)  146  S.  W.  1024, 
1026. 

On  an  issue  of  "discovered  peril"  in  ref- 
erence to  an  accident  at  a  railroad  crossing, 
the  essential  questions  are  whether  the  engi- 
neer discovered  that  the  injured  person  was 
attempting  to  cross  the  track  in  front  of  the 
train  and  the  danger  of  his  being  struck  by 
it,  whether  he  then  failed  to  use  all  the  avail- 
able means  in  his  power,  consistent  with  the 
safety  of  his  train,  to  avert  the  danger  and 
avoid  injury,  and  whether  the  danger  was 
discovered  in  time  for  the  engineer  to  have 
prevented  the  accident  by  the  use  of  the 
means  at  his  command.  Missouri,  K.  &  T. 
R.  Co.  V.  King  (Tex.)  123  S.  W.  151,  153. 

DISCOVERY 

"Discovery"  means  something  nsore  than 
mere  suspicion.  It  implies  a  certain  degree 
of  knowledge  on  the  part  of  the  person  to 
be  charged  with  the  consequences  of  such 
discovery.  Defendant  deserted  plaintiff,  his 
wife,  and  left  the  sUte  in  1891.  In  1896  he 
obtained  a  divorce  in  Florida,  which  was 
void  in  this  state  because  of  lack  of  jurisdic- 
tion of  the  wife.  During  the  same  year 
plaintiff  heard  that  he  had  married  again, 
but  when  or  where  the  marriage  was  con- 
tracted, or  who  his  alleged  second  wife  was, 
was  not  made  known  to  her,  and  it  did  not 
appear  that  she  ever  knew  where  he  was  liv- 
ing, except  that  he  was  somewhere  in  Flori- 
da. In  1897  he  left  Florida  and  disapx)eared, 
and  it  was  not  until  1902  or  1903  that, 
through  the  efforts  of  plaintifTs  brother-in- 
law,  acting  in  her  behalf,  he  was  located  in 
Baltimore,  living  with  the  woman  he  had  so 
married.  Held,  that  the  information  con- 
veyed to  plaintiff,  more  than  five  years  prior 
to  the  commencement  of  her  action  for  a  di- 
vorce, that  defendant  had  remarried  would 
not  preclude  her  obtaining  a  divorce,  under 
Code  Civ.   Proa   i   1758,   providing  that  a 


plaintiff  is  not  entitled  to  a  divorce,  al- 
though adultery  is  established,  where  the  ac- 
tion is  not  commenced  within  five  years  after 
plain  tiff's  discovery  of  the  offense  charged. 
Ackerman  v.  Ackerman,  108  N.  Y.  Bupp.  534, 
536,  123  App.  Div.  750  (citing  Judge  Brewer 
in  the  case  of  Marbourg  v.  McCormick,  23 
Kan.  38,  43;  Parker  v.  Kuhn,  32  N.  W.  74, 
21  Neb.  413,  59  Am.  Rep.  838 ;  Judge  Finch  in 
the  case  of  Higgins  v.  Crouse,  42  N.  E.  6, 
147  N.  Y.  416). 

The  provision  of  Code,  S  155  (9),  declar- 
ing a  three-year  limitat^ea  for  actions  for  re- 
lief on  the  ground  of  fraud  or  mistake,  that 
the  cause  of  action  shall  not  be  deemed  to 
have  accrued  till  "discovery"  by  the  aggriev- 
ed party  of  the  facts  constituting  such  fraud 
or  mistake,  applies  only  when  the  "ground" 
of  the  action  for  relief  is  fraud  or  mistake ; 
and  the  statute  runs  from  the  discovery  of 
the  facts  constituting  the  fraud  or  mistake, 
and  not  from  the  discovery  by  a  party  of 
rights  theretofore  unknown  by  him.  Bon- 
ner V.  Stotesbury,  51  S.  B.  781,  782,  139  N. 
C.  3. 

Of  frawil   K-Bowlodifo  dlsttngwlilied 

"Discovery,"  as  employed  in  a  statute 
or  equitable  rule  of  limitations,  and  "knowl- 
edge" are  not  convertible  terms,  nor  does  the 
former  mean  the  result  of  a  resort  at  leisure 
to  known  sources  of  information.  The  posses^ 
sion  of  the  means  of  knowledge  is  equivalent 
to  knowledge  itself.  A  party  who  has  the  op* 
portuuity  of  knowing  the  facts  of  which  he 
complains  cannot  avail  himself  of  his  in- 
activity, and  thus  escape  the  imputation  of 
laches.  Williamson  v.  Beardsley,  137  Fed. 
467,  470,  69  C.  C.  A.  615. 

The  term  '*tmtil  discovery  of  the  fraud," 
in  the  statute  of  limitatloDS,  does  not  nec- 
essarily mean  until  the  party  complaining 
had  actual  notice  of  the  fraud  alleged  to 
have  been  committed.  Constructive  notice  of 
the  fraud  is  sufficient  to  set  the  statute  in 
motion.  Where  the  means  of  discovery  lies 
in  public  records  required  by  law  to  be  kept, 
and  which  involve  the  very  transaction  in 
hand  and  the  interests  of  the  parties  to  the 
litigation,  in  such  case  the  public  records 
themselves  are  sufficient  constructive  notice 
of  the  fraud  to  set  the  statute  in  motion. 
Black  V.  Blade,  68  Pac.  662,  666,  64  Kan.  689. 

The  phrase  "until  discovery  of  the 
fraud,"  in  the  third  paragraph  of  Wilson's 
Rev.  &  Ann.  St  1903,  8  4216,  which  provides 
a  limitation  of  two  years  in  case  of  action 
for  relief  on  the  ground  of  fraud,  and  which 
also  provides  that  the  cause  of  actlcm  in  su<di 
cases  shall  not  be  deemed  to  have  accrued 
until  discovery  of  the  fraud,  does  not  nee- 
essarily  mean  until  the  party  complaining 
had  actual  notice  of  the  fraud  alleged  to 
have  been  committed,  for  constructive  notice 
of  the  fraud  is  sufficient  to  set  uie  statute  in 
motion,  even  though  there  may  be  no  actual 
notice.    Where  means  of  discovery  lie  in  pub- 
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lie  records,  required  l»y  law  to  be  kept,  whicb 
Involve  the  very  transaction  in  hand,  and  the 
interests  of  the  parties  to  the  litigation,  the 
public  records  themselves  are  sufficient  con- 
stractive  notice  of  the  frand  to  set  the  stat- 
ute in  motion.  Board  of  Com'rs  of  Qarfield 
Coonty  y.  Renshaw,  09  Pac.  638,  640,  23  OkL 
56,  22  Lu  R.  A.  (N.  S.)  207  (citing  Black  y. 
Black,  68  Pac  662,  64  Kan.  680). 

la  lining  law 

See  Prior  Disoovery. 

Under  the  federal  statute  proyiding  that 
no  location  'shall  be  made  tin  the  "dlsGovery** 
of  the  yeln  or  lode  within  the  Ibnits  of  the 
daim,  it  is  enough  that  gold  and  silver  bear- 
ing rock  showing  on  the  surface  is  found. 
8coie  y.  Oriffln,  80  Paa  381,  882,  0  Ariz.  295. 

The  ^'discoyery"  of  mineral  on  a  claim, 
within  Rey.  St  i!  2320,  2329,  providing  that 
no  location  of  a  mining  claim  shall  be  made 
nntil  the  ''discoyery"  of  the  mineral  within 
tlie  limits  of  the  claim  is  located,  means 
such  a  "discovery"  of  mineral  thereon  that 
an  ordinarily  prudent  man,  not  necessarily  a 
miner,  would  be  Justified  In  spending  his 
time  and  labor  thereon  in  the  development' 
of  the  property.  Gascaden  v.  Bartolis,  146 
Fed.  738,  741,  77  C.  G.  A.  496;  Fox  v.  Myers, 
86  Pac  793,  796,  29  Nev.  169;  Murray  v. 
White,  113  Pac.  754,  756,  42  Mont  423,  Ann. 
Cas.  1912A,  1297. 

When  a  locator  of  a  mining  claim  finds 
therein  any  place  containing  mineral  in  cer- 
tahi  quantity  to  Justify  him  in  expending  the 
time  and  money  necessary  in  prospecting 
and  developing  the  claim,  he  has  made  a 
''dlacovery,"  whether  the  rode  or  earth  is 
rich  or  poor,  within  Rev.  St  U.  S.  I  2320, 
providing  that  no  location  of  a  mining  claim 
shall  be  made  until  the  discovery  of  the 
vdn  or  lode  within  the  limits  of  the  claim 
located,  bat  something  more  permanent  must 
be  discovered  than  mere  shale,  slide  rock, 
or  debris.  Ambergris  Min.  Co.  v.  Day,  86 
Pac:  109,  115,  12  Idaho,  108  (quoting  and 
adopting  definition  in  Migeon  v.  Montana 
Cent  R.  Co.,  77  Fed.  249,  23  C.  C.  A.  156). 

Mere  indications  of  oil,  however  strong, 
are  insufficient  to  constitute  a  discovery  of 
mineral  within  the  limits  of  a  mining  claim 
in  order  to  support  an  original  location,  es- 
pecially where  tiie  substance  found  is  claim- 
ed on  one  side  to  be  oil,  and  on  tho^  other  to 
consist  only  of  shale  grease.  Dean  v.  Omaha- 
Wyoming  OU  Co.  (Wyo.)  128  Pac.  881,  884. 

A  ''discovery^  of  a  vein  or  lode,  within 
the  federal  mining  laws,  which  makes  such 
discovery  a  necessary  prerequisite  to  a  valid 
location,  takes  place  when  the  locator  flnda 
rock  in  place  containing  mineral,  whether 
it  assays  high  or  low.  It  is  the  finding  of 
the  mineral  in  rock  in  place,  as  distinguished 
from  float  rock,  that  constitutes  the  discov- 
ery and  warrants  the  location  of  a  mining 
claim.    Whether  or  not  a  discovery  has  been 


made  is  always  a  question  of  fact  Columbia 
Copper  Min.  Co.  v.  Duchess  Mining,  Milling  & 
Smelting  Co.,  79  Pac  385,  386,  13  Wyo.  244 
(quoting  and  adopting  Judge  Hawley's  defini- 
tion as  given  in  1  lindley,  Mines  [2d  Ed.]  p. 
610). 

"What  may  constitute  a  sufficient  'dis- 
covery* to  warrant  a  location  of  a  claim 
may  be  wholly  inadequate  to  justify  the 
locator  in  claiming  or  exercising  rights  re- 
served by  the  statute.  What  constitutes  a 
discovery  that  will  validate  a  location  is  a 
very  different  thing  from  what  constitutes  an 
apex,  to  which  attaches  the  statutory  right 
to  invade  the  possession  of  and  appropriate 
the  property  which  is  presumed  to  belong  to 
the  adjoining  owner.  In  determining  what 
constitutes  such  a  'discovery'  as  will  satisfy 
the  law  and  form  the  basis  of  a  valid  mining 
location,  we  find,  as  in  the  case  of  the  defini- 
tion of  the  terms  'lode'  or  'vein,'  that  the 
tendency  of  the  courts  is  toward  marked 
fiberality  of  construction,  where  a  question 
arises  between  two  miners  who  have  located 
claims  upon  the  same  lode  or  within  the 
same  surface  boundaries  and  toward  strict 
rules  of  interpretation  when  the  miner  as- 
serts rights  in  property  which  either  prima 
facie  belongs  to  some  one  else  or  is  claimed 
under  laws  other  than  those  providing  for 
the  disposition  of  mineral  lands,  in  which 
latter  case  the  relative  value  of  the  tract  is 
a  matter  directiy  in  issue."  Grand  Central 
Min.  Co.  V.  Mammoth  Blin.  Co.,  83  Pac  648, 
677,  29  Utah,  490l 

To  constitute  a  "discovery"  which  will 
support  the  location  of  a  gold  placer  claim 
or  other  rock  bearing  gold  or  silver  deposits, 
or  which  will  support  the  location  of  a  gold 
placer  dalm  as  against  another  mineral 
claim,  it  is  not  necessary  that  the  gold  should 
have  been  found  thereon  in  paying  quantity, 
but  there  must  have  been  suc^  a  discovery 
of  gold  as  gives  reasonable  evidence  that 
the  ground  is  valuable  fbr  placer  mining, 
taking  into  consideration  its  character,  loca- 
tion, and  surroundings.  Lange  v.  Robinson, 
148  Fed.  799,  802,  79  C.  C.  A.  1  (citing  Book 
V.  Justice  Min.  Co.,  58  Fed.  106;  Migeon  v. 
Montana  Cent.  R.  Co.,  77  Fed.  249,  23  C.  C. 
A.  156;  Shoshone  Min.  Co.  v.  Rutter,  87  Fed. 
807,  31  C.  C.  A.  223;  Erhardt  v.  Boaro,  5 
Sup.  Ct  564,  113  U.  S.  536,  28  L.  Ed.  1113; 
Nevada  Sierra  Oil  Co.  v.  Home  Oil  Co.,  98 
Fed.  673;  Book  v.  Justice  Min.  Co.,  58  Fed. 
106). 

The  uncovering  of  a  mineral  deposit  in 
a  known  mineral-bearing  lot  and  alongside 
of  the  old  workings  which  had  existed  long 
prior  to  the  inception  of  defendants'  license 
from  the  landowner  did  not  constitute  a  "dis- 
covery" within  St  1898,  i  1647,  providing 
that  the  discovery  of  a  crevice  or  range  con- 
taining ores  shall  entitle  the  discoverer  to 
follow  It  until  exhausted,  free  from  the 
landowner's  right  to  forfeit  the  license,  etc 
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St.  Anthony  Min.  &  Mill.  Go.  t.  Shaffra,  120 
N.  W.  238,  239,  138  Wis.  507. 

In  patent  law 

See  Inventive  Discovery, 

In  praotioe 

See  Bill  of  Discovery. 

"  'Discovery*  means  the  production  of 
evidence."  The  jurisdiction  of  equity  to  de- 
cree an  accounting  cannot  be  sustained  on  the 
ground  that  the  complainant  has  a  right  to 
invoke  the  aid  of  equity  for  "discovery," 
where  the  complainant,  as  authorized  by  the 
chancery  act,  waives  an  answer  under  oath, 
and  submits  no  interrogatory  to  be  answered 
under  oath,  and  elects  to  have  the  answer 
stand  as  a  mere  pleading.  Daab  v.  New  York 
Cent  &  H.  R.  Co.,  62  Atl.  449,  450,  70  N.  J. 
Eq.  489. 

"Discovery"  is  the  disclosure  by  the  de- 
fendant of  facts,  titles,  documents,  or  other 
things,  which  are  in  his  exclusive  knowledge 
or  possession,  and  which  are  necessary  to  the 
party  seeking  the  discovery,  as  a  part  of  a 
cause  of  action  pending  or  to  be  brought  In 
another  court,  or  as  evidence  of  his  rights  or 
title  in  such  proceeding.  Rosenberger  v. 
Shubert,  182  Fed.  411,  413.* 

A  "suit  for  discovery,"  belonging  to  the 
auxiliary  Jurisdiction  exercised  by  court  of 
equity  in  aid  of  an  action  at  law  or  some 
other  proceeding,  should  be  carefully  dis- 
tinguished from  the  so-called  "discovery" 
which  may  be  and  ordinarily  is  an  incident 
of  every  equitable  action.  It  is  a  part  of  the 
ordinary  equity  procedure  that  whatever  be 
the  relief  sought,  and  whether  the  jurisdic- 
tion be  exclusive  or  concurrent,  plaintiff  may, 
by  means  of  allegations  and  interrogations 
contained  in  his  pleading,  compel  defendant 
to  disclose  by  his  answer  facts  within  his 
own  personal  knowledge  which  may  operate 
as  evidence  to  sustain  plaintiff's  contention. 
The  name  "discovery"  is  also  given  to  this 
process  of  probing  defendant's  conscience  and 
of  obtaining  admissions  from  him  which  ac- 
companies almost  every  suit  in  equity;  but 
it  should  not  be  confounded  with  "discovery" 
in  its  original  and  strict  signification,  nor 
with  the  suit  for  discovery  in  the  technical 
sense  which  is  sometimes  made  the  ground 
for  extending  the  concurrent  jurisdiction  of 
equity  over  cases  otherwise  belonging  to  the 
domain  of  the  common-law  courts.  Balfour 
V.  San  Joaquin  Val.  Bank,  156  Fed.  500,  503 
(quoting  and  adopting  definition  in  Pom. 
Eq.  Jur.  [3d  Ed.]   i  144). 

A  motion  in  a  divorce  action  for  an  or- 
der to  examine  defendant  as  to  his  property 
is  for  an  "examination,"  and  not  for  a  "dis- 
covery," under  Code  Civ.  Proc.  §§  803-809, 
relating  to  discovery  of  books  and  papers. 
Bradley  v.  Bradley,  122  N.  Y.  Supp.  626,  627, 
137  App.  Div.  751. 

"The  word  'discovery'  is  used  in  con- 
nection  with   bills   of   different  classes  or 


kinds.  It  is  used  in  connection  with  bills 
containing  no  averments  to  distin^ish  them 
as  being  bills  of  discovery.  ^  The  word  is  also 
used  with  reference  to  bills  technically  called 
bills  of  discovery,  which  do  n<rt  pray  for  any 
relief  and  seek  a  discovery  only  in  aid  of  an 
action  at  law.  The  word  is  also  used  witli 
reference  to  bills  properly  denominated  bills 
for  discov^y  and  relief.  This  class  of  bills 
is  distinguished  from  those  first  alluded  to 
by  containing  certain  statements,  averments, 
and  prayers,  such  as  statements  of  the  facts, 
a  discovery  of  which  is  desired,  an  averment 
that  they  rest  within  the  Isnowledge  of  tihe 
defendant  alone  and  are  incapable  of  other 
proof,  and  that  a  discovery  of  them  is  ma- 
terial to  enable  plaintiff  to  obtain  relief. 
These  allegations  are  not  formal  merely,  but 
essential  to  enable  defendants  to  put  a  point 
in  issue  and  to  have  a  decision  upon  it,  if 
desirable,  whether  the  discovery  is  such  tiiat 
it  ought  to  be  granted.  Woodman  v.  Free- 
man, 25  Me.  531,  545. 

DISCRETION 

See  At  Their  Discretion;  Best  Skin  and 
Discretion;  Judicial  Discretion;  Sound 
Discretion. 

Discretionary  writ,  see  Mandanlus. 

"Discretion"  is  the  freedom  to  act  ac- 
cording to  one's  Judgment.  State  v.  Foren, 
97  Pac.  791,  793,  78  Kan.  654. 

"Discretion"  is  defined  as  deliberate 
Judgment  Stewart  v.  Stewart,  62  N.  E.  1023, 
1025,  28  Ind.  App.  378. 

"Discretion"  of  court  is  a  liberty  or 
privilege  allowed  to  a  Judge,  within  the  con- 
fines of  right  and  Justice,  to  decide  and  act 
in  accordance  with  what  is  fair,  equitable^ 
and  wholesome,  as  determined  by  the  pecul- 
iar circumstances  of  the  case,  and  as  dis- 
cerned by  his  personal  wisdom  and  experi- 
ence, guided  by  the  spirit,  principles,  and 
analogies  of  the  law,  to  be  exercised  in  ac- 
cordance with  a  wise,  as  distinguished  from 
a  mere  arbitrary,  use  of  power,  and  under 
the  law.  Gaar,  Scott  &  Co.  v.  Nelson,  148 
S.  W.  417,  421,  166  Mo.  App.  51. 

"Discretion"  implies  that,  in  the  absence 
of  positive  law  or  fixed  rule,  the  Judge  is  to 
decide  by  his  view  of  expediency  or  of  the 
demands  of  equity  and  Justice.  Graffam  v. 
Cobb,  56  Atl.  645,  647,  98  Me.  200. 

By  many  authorities  the  word  "discre- 
tion" is  properly  enough  used  to  express  that 
Judicial  Judgment  in  discriminating  as  to 
weight  and  cogency  between  different  wit- 
nesses, and  between  confiictlng  evidendary 
documents  and  circumstances,  which  must  be 
exercised  in  reaching  every  conclusion  of 
fact  from  evidence.  Nash  t.  Fries,  108  N. 
W.  210,  211,  129  Wis.  120. 

"Discretion"  in  granting  a  new  trial 
means  an  honest  attempt,  in  the  exercise  of 
Judicial  duty,  to  see  that  Justice  is  done  to 
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establish  a  legal  right    Johnson  t.  Grayson, 
130  S-  W.  673,  676,  230  Mo.  380. 

The  "discretion*'  of  the  court  in  granting 
or  refusing  specific  performance  does  not 
mean  caprice,  but  means  sound  "discretion.** 
Kirkpatrick  v.  Pease,  101  S.  W.  661,  657,  202 
Mo.  471. 
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'IMscretion,"  which  a  chancellor  may  ex- 
ercise in  granting  specific  performance,  does 
not  mean  caprice.  It  is  rather  a  discretion 
governed  by  solid  and  settled  rules  and  prin- 
ciples, a  sound — ^meaning  judicial — discretion. 
Aiple-Hemmelmann  Real  Eistate  Co.  v.  Spel- 
brink.  111  S.  W.  480,  494.  211  Mo.  671,  14 
Ann.  Cas.  662  (quoting  and  adopting  the  def- 
inition In  Kirkpatrick  y.  Pease,  101  S.  W. 
667,  202  Mo.  493,  494). 

The  court's  "discretion**  to  relieve  a  par- 
ty from  a  default  Is  not  a  capricious  or  arbi- 
trary discretion,  but  an  impartial  discretion, 
guided  and  controlled  in  its  exercise  by  fixed 
legal  principles.  It  is  not  a  mental  discre- 
tion, to  be  exercised  ex  gratia,  but  a  legal 
discretion,  to  be  exercised  in  conformity  with 
the  spirit  of  the  law,  and  in  a  manner  to 
subserve,  and  not  to  impede  or  defeat,  the 
Olds  of  substantial  Justice.  In  a  plain  case 
this  discretion  has  no  office  to  perform,  and 
its  exercise  Is  limited  to  doubtful  cases, 
where  an  impartial  mind  hesitates.  Moody 
V.  Beichow,  80  Pac.  461,  462,  38  Wash.  303 
(quoting  and  adopting  definition  in  Bailey  v. 
Taafle,  29  GaL  423). 

The  "discretion,**  under  C^v.  Ck>de,  |  137, 
vested  in  the  trial  court  in  a  divorce  suit  to 
allow  the  wife  costs  on  appeal,  is  a  discre- 
tion guided  by  law,  based  upon  sound  judg- 
ment, and  inspired  by  the  desire  to  promote 
justice,  and  must  not  be  arbitrary  or  capri- 
cious. On  awarding  a  husband  a  divorce  and 
aU  the  property,  it  was  an  abuse  of  discre- 
tion to  refuse  to  make  some  allowance  for 
the  wife's  costs  on  appeaL  (}argnani  v.  Garg- 
nani,  116  Pac.  306,  309,  16  Gal.  App.  96. 

Gonst.  art.  8,  |  2,  as  amended  in  1910, 
provides  that  the  Supreme  Gourt  may  in  its 
own  discretion  take  original  jurisdiction  in 
habeas  corpus  proceedings.  Held,  that  it 
was  the  intent  to  allow  to  the  court  the  wid- 
est latitude  consistent  with  law  and  Justice 
In  determining  whether  it  will  act  in  any 
given  case,  "discretion'*  not  meaning  absolute 
or  arbitrary  power  when  vested  in  an  officer 
and  meaning  when  vested  in  a  court  the  ex- 
ercising of  the  best  of  the  court's  Judgment 
upon  the  occasion  that  calls  for  it,  and  the 
section  does  not  thrust  upon  the  Supreme 
Gourt  the  burden  of  hearing  and  deciding  in 
the  first  instance  every  application  for  ha- 
beas corpus  which  might  be  presented  to  it, 
but  before  taldng  Jurisdiction  the  court  should 
consider  the  condition  of  its  business,  the 
hardships  of  petitioner  incident  to  a  denial 
of  the  writ,  and  whether  he  has  any  plain, 
veedy,  and  adequate  remedy  In  the  circuit 
court,  and  a  remedy  by  appeal,  and  where 
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the  court's  docket  is  greatly  congested,  so 
that  if  jurisdiction  were  taken  other  crim- 
inal cases  equally  meritorious,  some  involv- 
ing the  question  of  life  and  death,  and  near- 
ly all  involving  the  present  imprisonment  of 
the  parties  concerned,  would  have  to  be  post- 
poned, the  court  will  refuse  to  take  jurisdie- 
tion  of  a  petition  for  habeas  corpus  by  per^ 
sons  who  have  appeared  in  court  and  pleaded 
guilty  to  an  olCense,  craving  immediate  sen- 
tence, on  the  ground  that  the  derk  in  entering 
the  judgment  ffedled  to  recite  therein  the  crime 
for  wUch  they  were  sentenced,  as  expressly 
required  by  B.&G.Gomp.  8 1444;  they  having 
adequate  remedy  by  application  to  the  court 
to  require  the  clerk  to  correct  the  judgment 
entry,  by  appeal  to  the  Supreme  0>urt,  and 
by  application  for  habeas  corpus  in  the  cir- 
cuit court  Ex  parte  Jerman,  112  Pac  416, 
418,  57  Or.  387,  Ann.  Gas.  1913A,  149. 

The  words  "in  his  discretion,*'  as  used 
in  Acts  1897,  p.  499,  8  2,  providing  that,  when- 
ever the  mayor  shall  find  a  party  charged 
before  him  guilty  of  violating  a  town  ordi- 
nance, he  may  impose  "in  his  discretion"  a 
fine  or  imprisonment,  in  the  alternative^  not 
to  exceed  the  limits  prescribed  for  such  vio- 
lation by  the  town  ordinances,  and  such  im- 
prisonment may  be  accompanied  with  the  ad- 
ditional requirement  of  hard  labor,  are  not 
inconsistent  with  the  words  "in  the  alterna- 
tive^*' but  refer  to  the  extent  of  the  punish- 
ments, and  not  to  the  question  whether  the 
mayor  could  impose  a  staigle^  instead  of  an 
alternative,  sentence.  Town  of  Union  v. 
Hampton,  64  S.  E.  1017,  1018,  83  S.  G.  46. 

A  "discretionary  duty'*  of  an  officer  may 
be  executive  or  judicial,  according  to  the  na- 
ture of  the  subject-matter.  State  v.  How- 
ard, 74  Atl.  392,  396,  83  Vt  6. 

The  phrase  "in  his  discretion,**  as  used 
in  Act  April  23,  1902  (95  Ohio  Laws,  p.  259), 
authorizing  the  court,  in  proceedings  for  de- 
taching unplatted  farm  lands  from  the  city 
or  village,  to  make  the  order  or  decree  de- 
taching such  lands  "in  his  discretion,*'  do 
not  import  an  absolute  discretion  upon  a 
matter  of  public  policy  aCoL'tlng  the  munici- 
pal government,  but  rather  Judicial  discre- 
tion, to  be  exercised  upon  the  hearing  of  the 
cause  in  determining  whether  the  alleged 
reasons  for  detachment  have  a  foundation  in 
fact,  and  whether  the  detachment  of  the  lands 
would  in  fact  substantially  embarrass  the 
municipality.  Incorporated  TiUage  of  Fair- 
view  V.  Giffee,  76  N.  E.  865,  867,  73  Ohio  St. 
183. 

Though  the  excise  commissioners  of  the 
dty  of  Gamden  have  discretionary  power  to 
grant  or  refuse  licenses  to  sell  intoxicating 
liquors,  and  though  "discretion*'  means  the 
exercising  of  the  best  of  their  Judgment  up- 
on the  occasion  that  calls  for  it,  yet  if  this 
discretion  be  willfully  abused  it  is  criminal, 
and  an  indictment  will  ^erefore  lie  against 
*  such  commissioners  who  grant  or  refuse  such 
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a  license  from  corrupt  and  improper  motives. 
State  V.  Sweeten,  85  Ati.  809,  310,  83  N.  J. 
Law,  364. 

Where  an  officer's  duty  necessarily  re- 
quires examination  of  erldence  In  the  deci- 
sion of  questions  of  law  and  fact,  the  duty  Is 
not  ministerial,  but  judicial  or  "discretion- 
ary." An  act,  however,  is  none  the  less  min- 
isterial because  the  person  performing  it 
inay  have  to  satisfy  himself  that  a  state  of 
facts  eodsts  under  which  it  is  his  right  and 
duty  to  perform  the  act,  though  in  doing  so 
he  must  to  some  extent  construe  the  statute 
by  which  the  duty  is  imposed.  Stephens  v. 
JmeSi  123  N.  W.  705,  708,  24  S.  D.  97. 

As  applied  to  public  functionaries,  "dis- 
cretion" is  defined  to  be  a  power  conferred 
by  law  of  acting  officially  in  certain  circum- 
stances according  to  the  dictates  of  their  own 
Judgment  and  conscience,  uncontrolled  by  the 
Judgment  or  conscience '  of  others.  It  per- 
verts and  destroys  the  meaning  of  the  word 
to  hold  that  exercise  of  discretion  may  be 
reviewed  or  controlled  by  some  other  person 
or  tribunal  than  the  person  on  whom  it  Is 
conferred.  Ministerial  duties  resting  on  an 
executiye  officer  have  been  enforced  by  the 
courts.  Ministerial  acts  do  not  flow  from 
the  exercise  of  discretion,  but  involve  a 
simple,  definite  duty  imposed  by  law.  B'ar- 
relly  v.  Cole,  56  Pac.  492,  497,  60  Kan.  356, 
44  L.  R.  A.  464  (quoting  and  adopting  deflni* 
tion  in  Judges  of  Oneida  Common  Pleas  r. 
People  [N.  Y.]  18  W«id.  79). 

The  term  *'in  tlieir  discretion,"  in  Bal- 
linger's  Ann.  Codes  &  St  §  3767,  providing 
that  boards  of  county  commissioners  must 
cause  to  be  opened  and  worked  roads  neces- 
sary for  public  convenience,  and  '*in  their 
discretion"  let  out  by  contract  to  the  lowest 
bidder  the  construction ,  or  improvement  of 
any  road  when  the  expense  will  exctied  $50, 
refers  to  the  manner  of  letting  tiie  contract, 
and  not  to  the  letting  of  the  contract,  and 
vests  in  the  board  the  right,  when  they  let  a 
contract  involving  an  expenditure  exceeding 
$50,  to  call  for  bids  and  let  it  to  the  lowest 
bidder,  or  let  it  without  calling  for  bids. 
Giffln  V.  King  County,  97  Pac.  230,  231,  50 
Wash.  327. 

"  'IJiscretion,'  as  applied  to  public  func- 
tionaries, means  the  power  or  right  to  act 
officially,  according  to  what  appears  Just  and 
proper  under  the  circumstances.  Courts  will 
not  interfere  with  the  exercise  of  such  dis- 
cretion unless  it  has  been  abused.  In  order 
to  constitute  an  abuse  of  such  discretion, 
it  must  appear  that  it  was  exercised  on 
grounds,  or  for  reasons,  clearly  untenable  to 
an  extent  clearly  unreasonable."  Board  of 
Com'rs  of  Rio  Grande  County  v.  'Lewis,  65 
Pac.  51,  52,  28  Colo.  378. 

A  provision  in  a  will  authorizing  the 
sale  of  property  at  the  '^discretion"  of  the 
executors  imposes  a  special  confidence  in 
them^  which  they  cannot  delegate,  e^d  which 


the  law  will  not  transmit  in  any  way  to 
others.  Chambers  v.  Tulane,  9  N.  J.  Eq.  146, 
156. 
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'Discretion"  vested  in  a  trustee  is  not 
absolute,  but  is  a  sound  discretion,  to  be 
exercised  according  to  his  best  Judgment  and 
in  the  best  of  faith.  Discretion  may  excuse 
honest  errors  of  Judgment,  but  never  excuses 
bad  faith,  which  violates  the  fundamental 
principle  upon  which  every  trust  rests,  since 
a  trust  implies  confidence,  and  confidence  ex- 
cludes bad  faltli.  In  re  Wilkin,  75  N.  B. 
1105,  1107,  183  N.  Y.  104. 

The  term  "discretion,"  as  used  in  the 
rule  that,  where  a  broker  is  vested  with  the 
least  discretion,  an  employment  of  the  bro- 
ker by  the  other  side  in  a  similar  capacity 
where  his  duty  and  his  interests  might  clash 
will  avoid  all  his  right  to  compensation,  does 
not  mean  discretion  conferred  on  a  broker  to 
fix  the  terms  of  the  contract  or  to  accept  or 
reject  offers  without  communicating  them  to 
his  principal,  but  means  freedom  to  act  ac- 
cording to  one's  own  Judgment,  unrestrained 
exercise  of  choice  or  will,  so  that  the  rule 
applies  where,  by  reason  of  such  dual  relation 
or  employment,  the  broker's  interests  may 
confiict  with  lUs  duties  to  his  client.  Jacobs 
V.  Beyer,  125  N.  T.  Supp.  597,  600,  141  App. 
Div.  49. 

The  word  "discretion,"  as  used  in  B.  & 
C.  Comp.  §  3365,  as  amended,  providing  that 
the  district  boundary  board  in  its  "discre- 
tion" may  on  the  petition  of  three  or  more 
legal  voters  change  or  divide  the  districts  of 
the  county,  does  not  mean  absolute  or  arbi- 
trary power,  to  be  exercised  to  the  injury  of 
another.  Nlcklaus  v.  Ooodspeed,  108  Pac. 
135,  136,  56  Or.  184. 

The  "discretion"  vested  in  boards  of 
county  commissioners  by  an  act  which  pro- 
vides for  the  enforcement  of  payment,  by 
Judicial  proceedings,  of  taxes  upon  real  prop- 
erty sold  to  the  state  or  county,  and  remain- 
ing unredeemed  for  more  than  three  years, 
and  giving  to  the  several  boards  of  county 
commissioners  of  all  counties  in  the  state  a 
discretionary  authority  to  institute  the  pro- 
ceedings therein  provided  for,  is  nothing 
more  than  an  administrative  discretion  to 
cause  the  proceedings  therein  provided  for 
to  be  Instituted  and  conducted.  It  is  not  the 
legislative  discretion  of  determining  the  pol- 
icy -and  expediency  of  the  law,  and  decid- 
ing whether  or  not  it  shall  be  the  law.  It 
is  an  administrative  discretion  committed  to 
them,  as  the  fiscal  agents  of  the  county,  to 
determine  whether  and  when  the  machinery 
for  the  collection  of  real  estate  taxes  pro- 
vided by  the  act  shall  be  set  in  motion.  Pic- 
ton  V.  Cass  County,  100  N.  W.  711-713,  13 
N.  D.  242,  3  Ann.  Cas.  345. 

Under  a  contract:  "We,  the  undersigned, 
agree  to  pay  the  sum  set  opposite  our  names 
to  the  executive  mill  committee  appointed 
at  a  meeting  of  the  citizens  of  Petersburg 
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and  Ticlntty,  for  the  purpose  of  procuring 
and  locating  a  flonrlng  mill  of  from  40  to  50 
barrels  capacity  In  Petersburg,  said  amount 
to  be  paid  when  the  mill  is  erected,  at  the 
discretion  of  the  above  committee*' — It  is 
clear  that  the  "discretion"  of  the  committee 
related  only  to  the  acceptance  of  the  mill  as 
a  substantial  compliance  with  the  subscrip- 
tion contract  and  a  declaration  that  the  mon- 
ey represented  by  the  several  subscriptions 
should  be  paid.  Mefford  v.  Sell,  92  N.  W. 
148,  150,  3  Xeb.  (Unof.)  566. 


AbscBoe  of  llzed  rule  Implied 

A  judicial  act  is  said  to  lie  in  "dlscre- 
tlon'*  when  there  are  no  fixed  principles  by 
which  its  correctness  may  be  determined  and 
such  determinations  are  not  subject  to  re- 
view on  appeal.  Palliser  ▼.  Home  Telephone 
Co.,  54  South.  499,  500,  170  Ala.  341. 

"Discretion*'  is  defined  as  that  part  of 
the  Judicial  function  which  decides  questions 
arising  in  the  trial  of  a  cause  according  to 
the  particular  drcomstances  of  each  ca^, 
and  as  to  which  the  Judgment  of  the  court 
is  not  controlled  by  fixed  rules  of  law.  It  is 
this  discretion  which  courts  of  record  exer- 
cise in  revising  or  vacating  their  orders  and 
Judgments  during  the  term  at  which  they 
were  made,  and  such  discretion  will  not  be 
controlled  by  courts  of  review  unless  mani- 
festly abused.  Taylor  v.  State,  57  S.  E. 
1049,  1  Oa.  App.  539  (citing  Bouv.  Law  Diet). 

As  Judicial  diseretion 

The  "discretion"  of  the  chancellor  to 
award  specific  performance  is  not  an  arbi- 
trary or  capricious  discretion,  but  is  a  Judi- 
cial discretion.  Heyward  v.  Bradleyi  179 
Fed.  325,  330, 102  C.  (X  A.  509. 

As  legal  diseretioii 

The  word  "discretion,"  as  used  in  sec- 
tion 3  of  Act  June  18,  1910  (36  Stat  542,  c 
309),  creating  the  Commerce  Court,  means  a 
legal  discretion,  a  discretion  controlled  and 
limited  by  s6und  principles  of  law  applied  to 
the  facts  in  each  particular  case.  Nashville 
Grain  Rxch.  y.  United  States,  191  Fed.  37, 
39. 

The  word  "discretion,"  when  applied  to 
a  court  of  Justice,  means  sound  "discretion** 
guided  by  law.  It  must  be  governed  by  rule, 
not  by  humor;  it  must  riot  be  arbitrary, 
vague,  or  fanciful,  but  legal  and  regular. 
Jarrett  v.  High  Point  Trunk  &  Bag  Co.,  65 
S.  E.  338.  339,  142  N.  C.  466. 

DISCRIMINATION 

See  Undue  and  Unreasonable  Discrimi- 
nation; Unjust  Discrimination;  Un- 
lawful Discrimination. 

The  word  ^discriminate'*  may  bed^aed 
as  treating  one  difTerently  from  another. 
Wimberly  v.  Georgia  Southern  &  F.  Ry.  Co., 
63  S.  E.  29,  31,  5  Oa.  App.  263. 


"Discrimination"  means  to  make  a  dif- 
ference between — ^that  is,  as  applied  to  ship- 
pers, to  make  a  difference  between  them — 
and  the  motive  therefor  is  favor,  or  coercion, 
or  ill  will.  Wynn  v.  Wabash  R.  Co.,  86  8. 
W.  662,  663,  111  Mo.  App.  642. 

In  the  federal  statute  forbidding  carriers 
to  offer,  grant,  or  give,  and  shippers  to 
solicit,  accept,  or  receive,  any  rebate,  conces- 
sion, or  discrimination  lu  respect  of  trans- 
portation, etc.,  the  word  "discrimination" 
in  and  of  Itself  implies  a  comparison  with, 
a  measurement  by,  and  a  departure  from  a 
determined  standard.  Standard  Oil  Co.  of 
Indiana  v.  United  Statei?,  164  Fed.  376,  390, 
90  C.  C.  A.  364. 

The  term  "discrimination,**  as  used  in 
the  Elkins  act  (32  Stat  847)  in  its  common 
sense,  as  well  as  with  whatever  enlarged  or 
more  definite  meaning  the  context  of  the 
amendment  of  1906  (34  Stat.  587)  gives  to  it, 
includes  a  case  where  a  shipper  is  permitted 
to  settle  his  charges  by  paying  a  less  or  "dif- 
ferent** compensation  to  the  carrier  than 
other  shippers  shipping  under  similar  cir- 
cumstances are  compelled  to  pay.  United 
States  V.  Sunday  Creek  Co.,  194  JFed.  252, 
254. 

The  use  pf  the  word  "discrlmlnatlQn"  in 
section  1  of  the  Elkins  act  (32  Stat.  847),  as 
amended  by  Hepburn  Act  June  29,  1906,  c. 
3591,  i  2,  34  Stat  586,  without  the  quaUfy- 
In  words  "unjust,**  etc.,  used  In  Act  Feb.  4, 
1887,  c.  104,  S§  2,  3,  24  Stat.  379,  380,  was  not 
intended  to  broaden  the  provisions  of  the 
earlier  act  in  that  respect;  the  word  "dis- 
crimination" itself,  as  so  applied,  implying 
an  unjust  or  unfair  distinction.  United 
States  V.  Wells-Fargo  Exp.  CJo.,  161  Fed.  606, 
610. 

A  railroad  conQMiny  practices  a  "discrim- 
ination" in  respect  to  tr^n£qEK)rtatlon,  In  vio- 
lation of  section  6  of  the  interstate  commerce 
act  (84.  Stat  380),  as. amended  by  Act  June 
29,  1906»  c.  3591,  §  %  34  Stat  586,  in  favor  of 
one  interstate  shipper  and  against  others  of 
the  same  class,  shipping  the  same  commodity 
from  the  same  points  and  under  substantially 
the  same  conditions  as  to  time  of  shipment, 
d^tinatioDS,  concectiona,  and  manner  of 
transportation  and  other  details  identifying 
the  similarity  of  transactions,  by  the  device 
of  extending  credit  to  such  favored  shipper 
for  the  freight  charges,  and  exacting  ahd 
collecting  such  charges  from  the  other  ship- 
pers. United  States  v.  Hocking  Val.  Ry.  Co., 
194  Fed.  234,  246. 

Under  Const.  Pa.  1874,  art  17,  S!  1,  3,  7, 
the  Interstate  Commerce  Act,  prohibiting 
"discrimination**  by  carriers  either  in  rates 
or  transportation  facilities,  and  P.  L.  Pa. 
1846,  p.  323,  S  21,  requiring  railroads  to 
transport  cars  owned  by  individual  shippers 
on  reasonable  rules  and  regulations,  a  rule 
providing  that,  In  the  distribution  of  the  cars 
of  a  railroad  company   available  for  the 
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tranvportation  of  coal,  cars  for  the  railroad's 
fuel  Bawljf  foreign  railroad  cars,  specially 
consigned  for  tbe  fad  supply  of  the  consign- 
ing railroads,  and  individual  cars  owned  by 
shippers  and  assigned  to  specified  mines  for 
loading,  should  be  charged  against  the  ca- 
pacity of  the  mines  at  which  they  were  plac- 
ed, and  that  the  difference  between  the  rated 
capacity  of  the  mine  and  the  capacity  of  such 
assigned  cars  should  be  the  rate  on  which  all 
the  other  cars  of  the  railroad  company  would 
be  prorated,  which  rule  operated  slightly  to 
the  advantage  of  the  owners  of  individual 
cars,  was  not  objectionable  as  a  "discrimina- 
tion*' against  them.  Logan  Coal  Co.  v.  Penn- 
sylvania B.  Co.,  164  Fed.  497,  603  (citing 
United  States  ex  reL  Coffman  v.  Norfolk  & 
W.  R.  Co.,  109  Fed.  831 ;  United  States  ex  rel. 
Kingwood  Coal  Co.  v.  West  Virginia  North- 
ern R.  Co.,  125  Fed.  252;  West  Virginia 
Northern  R.  Cb.  y.  United  States  ex  reL  King- 
wood  Coal  Co.,  134  Fed.  198,  67  O.  C.  A. 
220;  United  States  ex  reL  Greenbrier  Coal 
&  Coke  Co.  v.  Norfolk  &  W.  Ry.  Co.,  143  Fed. 
206,  74  C.  C.  A.  404 ;  State  ex  rel.  Kohler 
V.  Cincinnati,  W.  &  B.  Ry.  Co.,  23  N.  E.  928, 
47  Ohio  St.  130,  7  L.  R.  A.  319;  United 
States  ex  reL  Pitcaim  Coal  Co,  y.  Balti- 
more &  O.  R.  Co.,  164  Fed.  108). 

To  constitute  actionable  "discrimina- 
tion," there  must  be  an  undue,  unjust,  or  un- 
reasonable preference.  Where  all  shippers  in 
the  same  situation  at  a  given  point 'on  a 
railroad  are  treated  alike  in  the  matter  of 
furnishing  coal  cars,  the  mere  fact  that  ship- 
pers who  own  spur  tracks  are  furnished  cars 
in  preference  to  those  who  do  not  own  tracks, 
but  require  the  use  of  the  railroad's  side 
tracks,  which  are  needed  by  the  railroad  to 
conduct  its  general  business  and  serve  the 
public,  is  not  a  "discrimination,"  within 
Const,  art.  17,  |  8,  providing  that  all  persons 
shall  have  an  equal  right  to  transportation 
on  railroads,  and  forbidding  undue  or  unrea- 
sonable "discrimination."  Nor  is  such  pref- 
erence a  violation  of  the  act  of  March  11, 
1899  (Acts  1899,  p.  82,  c.  53),  providing  a  pen- 
alty for  unlawful  "discrimination."  Choc- 
taw, O.  &  Q.  Ry.  Co.  V.  State  (Ark.)  84  S.  W. 
502,  503  (citing  Little  Rock  ft  Ft  S.  Ry.  Co. 
y.  Oi^;)enheimer,  48  S.  W.  150,  64  Ark.  271, 
44  L.  R.  A.  853). 

The  term  "discrimination"  is  used  in  the 
section  in  its  ordinary  acceptation  as  mean- 
ing a  delivery  showing  a  perference  for  or 
against  a  shipper  in  the  performance  of  any 
act  essential  to  the  completion  of  that  serv- 
ice, and  is  synonymous  with  "delay"  as  used 
in  the  section.  Missouri,  K.  &  T.  Ry.  Co.  of 
Texas  v.  Thompson  (Tex.)  118  S.  W.  618,  622. 

Where  a  common  carrier  allowed  the 
purchasers  of  hogs  to  ship  them  to  a  cen- 
tral point  of  the  state  and  from  there  to  ship 
them  to  foreign  states,  charging  them  only 
the  interstate  rate  which  was  lower  than  the 
local  rate,  and  these  hc^gs  came  into  compe- 


tition with  those  of  pardiasers  making  only 
local  shipments,  there  was  an  unjust  "dis- 
crimination" against  the  local  purdiasers 
within  the  purview  of  Ck>de,  §§  2124,  2125,  re- 
spectively, providing  that  no  common  carrier 
shall  give  any  preference  to  any  particular 
person  or  persons.  Central  Trust  Co.  of  Il- 
linois V.  Chicago,  R.  I.  &  P.  Ry.  Ck>.  (Iowa) 
135  N.  W.  721,  727. 

Where  a  railroad  company,  a  common 
carrier,  is  engaged  in  voluntarily  transport- 
ing and  delivering  between  stations  on  its 
line  employes  and  freight  for  one  incorpo- 
rated public  telegraph  company  and  refuses 
similar  services  to  others,  without  giving 
sufficient  excuse  for  such  refusal,  the  rail- 
road company  as  common  carrier  is  guilty 
of  unjust  "discrimination,"  and  may  be  com- 
pelled to  perform  like  services,  for  a  rea- 
sonable compensation,  for  another  incorpo- 
rated public  telegraph  company,  even  though 
the  service  being  voluntarily  rendered  is  un- 
der a  contract,  when  it  is  not  shown  that 
such  service  differs  from  that  performed  by 
the  railroad  company  as  a  common  carrier  for 
other  shippers,  except  as  to  deliveiy  betwe^i 
stations.  State  ex  rel.  Mlis  y.  Atlantic 
Coast  Line  R  Co.,  41  South.  705,  710,  52 
Fla.  646,  12  L.  R.  A.  (N.  S.)  506  (citing  State 
ex  rel.  Lamar  y.  Jacksonville  Terminal  Co., 
27  South.  225,  41  Fla.  877;  Chicago  ft  N. 
W.  Ry.  Co.  V.  People  ex  rel.  Hempstead, 
56  m.  865,  8  Am.  Rep.  690;  Messenger  y. 
Pennsylvania  R.  Co.,  37  N.  J.  Law,  531,  18 
Am.  Rep.  754 ;  Cumberland  Telephone  &  Tel- 
egraph Co.  V.  Morgan's  L.  &  T.  R.  Co.,  24 
South.  803,  51  La.  Ann.  29,  72  Am.  St  Rep. 
442;  Mercantile  Trust  Co.  v.  Atlantic  & 
P.  R  Co.,  63  Fed.  910;  6  Cyc  p.  372;  State 
ex  rel.  Cumberland  Telephone  &  Telegraph 
Co.  y.  Texas  &  P.  Ry.  Co.,  28  South.  284, 
52  La.  Ann.  1850;  State  ex  reL  Ellis  v.  At- 
lantic Coast  line  R.  (Do.,  40  South.  875,  51' 
Fla.  578;  Augusta  Brokerage  Co.  y.  Cen- 
tral of  Georgia  R.  Co.,  48  S.  E.  714,  121  Ga. 
48;  Tift  V.  Southern  R.  (30.,  123  Fed.  789; 
Agee  &  Co.  v.  Louisville  &  N.  R.  Ck>.,  37 
South.  680,  142  Ala.  344). 

To  bring  a  "discrimination"  within  Act 
Oct.  15,  1891  (Acts  1891,  p.  155;  Qv.  Code, 
1895,  §§  2299-2301),  forbidding  a  railroad 
company  to  refuse  to  put  on  sale  or  to  sell 
any  ticket  of  any  other  railroad  company 
with  which  it  is  directly  or  indirectly  con- 
nected for  passage  over  such  connecting  road, 
so  as  to  entitle  a  recovery  of  the  penalty 
prescribed  by  that  act,  it  must  appear,  not 
only  that  the  railroad  company  refused  to 
sell  tickets  to  a  station  on  the  line  of  a  con- 
necting railroad,  but  also  that  tickets  to  such 
station  had  been  tendered  it  by  such  connect- 
ing railroad  company  to  be  sold  for  it 
Wlmberly  v.  G^rgla  Southern  ft  F.  Ry.  Co., 
63  S.  B.  29,  31,  5  Ga.  App.  268. 

The  term  "discrimination,"  as  used  in  a 
statute  imposing  a  penalty  upon  telegraph 
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companies  for  dlscriminatloii  and  partiality 
in  the  transmission  and  delivery  of  mes- 
sages, does  not  imply  wlllfalness  and  positive 
wrongdoing  as  disUngnished  from  negligence. 
Western  Union  Tel.  Co.  v.  McClelland,  78  N. 
E.  672,  673,  38  Ind.  App.  678. 

Act  April  8,  1885  (Laws  1885,  p.  151,  c. 
48),  provides  that  every  telegraph  company 
shall  transmit  messages  impartially,  in  good 
faith  and  in  the  order  of  time  in  which  they 
are  received,  and  shall  in  no  manaer  discrim- 
inate in  rates  Charged  hetween  any  of  its 
patrons,  but  shall  serve  individuals,  corpora- 
tions, and  other  telegraph  companies  with 
impartiality,  and  provides  a  penalty  for  vio- 
lation. Held,  that  the  terms  "diacximlnation'' 
and  ''partiality,"  as  used  in  such  act,  do  not 
imply  wiUfulnees  and  positive  wrongdoing; 
as  distingnished  from  negligence.  Western 
Union  Telegraph  Co.  v.  Braxtan,  74  N.  B. 
985,  987,  165  Ind.  165. 

For  a  telephone  company  to  require  one 
subscriber,  when  desiring  to  make  long-dis- 
tance connections,  to  go  to  the  central  office 
and  pay  cash  in  advance,  when  it  is  not  re- 
quired of  other  subscribers,  but  they  arer  al- 
lowed to  connect  from  th^r  homes  and  plac- 
es of  business,  a  bill  therefor  being  rendered 
at  the  end  of  the  month,  is  an  unreasonable 
and  unnecessary  "discrimination,"  for  which 
a  penalty  is  recoverable  under  Acts  1885,  p. 
178,  I  11.  Yance^  v.  Batesville  Tel.  Co.,  99 
S.  W.  679,  681,  81  Ark.  486,  11  Ann.  Ca& 
135. 

That  a  telephone  company,  which  was 
under  no  duty  to  extend  its  lines  outside  of 
the  corix>rate  limits  of  a  dty,  where  it  main- 
tained an  exchange  in  fact,  made  such  exten- 
sions for  the  accommodation  of  one  or  two 
persons,  did  not  entitle  another  outside  resi- 
dent to  demand  the  same  service,  and  the 
refusal  of  the  company  to  comply  with  such 
demand  did  not  constitute  an  unlawful  "dis- 
crimination*' within  the  meaning  of  Kirby's 
Dig.  Ark.  1904,  |  7948,  which  requires  such 
companies  to  enmly  aU  applicants  for  tele- 
lAone  connection  and  facilities  without  dis- 
crimination or  partiality  under  penalty  of 
$100  for  each  day  such  connection  of  facil- 
ities are  withheld.  Younts  v.  Southwestern 
Telegraph  ft  Telejdione  Co.,  192  Fed.  200, 
205. 

BISCBIMIKATIIfG    REDUCED    RATES 

Acts  32d  Gen.  Assem.  c  112,  entitled  "An 
act  to  prohibit  common  carriers  from  giving 
free  passes,"  or  "discriminating  reduced 
rates*"  does  not  violate  Const  art  3,  §  29, 
providing  that  every  act  shall  embrace  but 
one  subject  and  matters  connected  therewith, 
which  shall  be  expressed  in  the  title,  simply 
because  in  the  body  thereof  it  broadened  the 
literal  meaning  of  "free  pass"  to  include  all 
transportation  for  anything  other  than  mon- 
ey ;  "free  pass"  and  "discriminating  reduced 
rates'*  being  of  the  same  nature  and  the  ti- 
tle of  an  act  bei^g  sufficient  if  it  answers  as 


a  key  to  the  subject-matter.    Schulz  v.  Park- 
er (Iowa)  139  N.  W.  173,  177. 

DISEASE 

See    Brlght's    Disease;     Infectious    Di- 
sease;  Serious  Disease. 
Any  disease,  see  Any. 

Blood  poisoning 

Blood  poisoning  is  a  "disease,"  Just  as 
many  other  pathological  conditions  of  the  hu- 
man system  resulting  from  the  introduction 
therein  of  other  specific  bacilli  are  diseases. 
It  is,  indeed,  wholly  immaterial  whether 
the  pathological  condition  which  results  in 
dei9Lth  is  due  to  bacilli  or  not.  Delaney  v. 
Modem  Ace.  Club,  97  N.  W.  91,  93, 121  Iowa, 
528,  63  Ia  R.  A  603. 

Tiisanlty 

"Infirmities  or  disease,"  within  the  mean- 
ing of  a  life  and  accident  policy,  exempting 
the  insurer  from  liability  for  any  bodily  in- 
Jury  happening  -Erectly  or  indirectly  in  con- 
sequence of  bodily  infirmities  or  disease,  does 
not  include  insanity,  during  the  time  of 
which  the  Insured,  while  unconscious  of  what 
he  was  doing,  kills  himself.  Blackstone  v. 
Standard  life  ft  Accident  Ins.  Co.,  42  N.  W. 
156,  163,  74  Mich.  592,  3  L.  R.  A  486. 

WaHgTiaiit  piutule 

Malignant  pustule,  which  is  the  result  of 
an  infection  from  coming  in  contact  with  poi- 
sonous animal  matter.  Is  a  "disease."  De- 
laney V.  Modem  Accident  Club,  97  N.  W.  91, 
93,  121  Iowa,  528,  63  L.  B.  A  603  (citing 
Bacon  v.  United  States  Mut  Ace.  Ass'n,  25 
N.  B.  399,  123  N.  Y.  304,  9  Ii.  B.  A.  617,  20 
Am.  St  Bep.  748. 


Pregnancy  is  not  per  se  a  condition  of 
unsound  health,  nor  a  "disease,"  within  the 
meaning  of  such  terms  used  in  an  applica- 
tion for  a  policy  of  insurance.  Baslcot  v. 
Royal  Neighbors  of  America,  108  Pac.  1048, 
1053,  29  L.  B.  A.  (N.  S.)  433,  138  Am.  St 
Rep.  180. 

Temporary  allmeat  or  disorder 

The  technical  meaning  of  the  word  "dis- 
ease" is  "any  derangement  of  the  functions 
or  alteration  of  the  structure  of  the  anima) 
organs,"  so  that  it  necessarily  includes  the 
slightest,  most  temporary,  as  well  as  the  most 
serious  and  inveterate,  ailments.  Ordinarily, 
however,  when  speaking  of  an  infirmity,  we 
generally  mean  the  state  or  quality  of  being 
infirm  physically  or  otherwise,  debility  or 
weakness,  and  by  disease  to  convey  the  im- 
pression of  a  morbid  condition  resulting  from 
some  functional  disturbance  or  failure  of 
physical  function,  which  tends  to  undermine 
the  constitution.  In  using  either  word  we  do 
not,  as  a  rule,  refer  to  a  slight  or  mere  tem- 
porary disturbance  or  enfeeblem^it  If  this 
is  true  in  our  ordinary  Fpeaking  and  writing, 
it  is  certainly  clear  that  th^  words  should 
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be  given  no  broader  meaning  when  we  find 
,  them  used  by  an  insurance  oompany  in  a 
clause  of  its  policy  which  it  relies  upon  to 
defeat  a  recovery  thereon.  The  language 
used  is  made  up  of  words  framed  by  the 
company  or  its  legal  advisers  in  an  attempt 
to  limit  as  narrowly  as  possible  the  scope  of 
the  insurance,  and  it  is  a  universal  as  well 
as  a  fair  rule,  adopted  by  the  courts  every- 
where, to  construe  the  terms  of  the  policy 
most  strongly  against  the  assurer,  and  re- 
solve every  doubt  or  ambiguity  in  favor  of 
the  assured  and  against  the  assurer.  Peter- 
son V.  Modern  Brotherhood  of  America,  101 
N.  W.  289,  291,  125  Iowa,  562,  67  L.  R.  A. 
631  (quoting  Meyer  v:  Fidelity  &  Casualty 
Co.,  65  N.  W.  328,  96  Iowa,  378,  59  Am.  St 
Rep.  374). 

The  word  "disease,**  as  used  in  an  acci- 
dent policy  providing  that  no  recovery  should 
be  had  in  case  of  death  resulting  from  dis- 
ease in  any  form,  either  as  cause  or  effect, 
does  not  apply  to  a  temporary  derangement 
of  the  stomach,  so  as  to  preclude  a  recovery 
for  insured's  death  by  being  thrown  from 
the  platform  of  a  railway  train  whence  he 
had  gone  for  the  purpose  of  vomiting.  Pre- 
ferred Ace.  Ins.  Co.  of  New  York  v.  Mulr, 
126  Fed.  926,  929,  61  C.  C.  A.  456. 

The  term  "disease"  does  not  mean  a 
trifling  illness,  or  an  occasional  physical  dis- 
turbance resulting  from  accidental  causes, 
not  permanent  in  their  effects,  nor  a  tem- 
porary illness  which  readily  yields  to  pro- 
fessional treatment  and  leaves  no  permanent 
Injury  or  disorder  calculated  to,  or  having  a 
tendency  to,  shorten  life.  Logan  v.  Prov- 
ident Say.  Life  Assur.  Soc.  of  New  York,  50 
S.  B.  529,  533,  57  W.  Va.  384  (citing  Joyce, 
Ins.  §  1848). 

"An  affection,  even  though  curable  only 
by  medical  or  surgical  treatment,  but  never- 
theless readily  remediable,  and  so  not  neces- 
sarily tending  to  shorten  life  before  It  has 
become  so  far  developed  as  to  have  some 
bearing  in  prsesenti  upon  the  general  health, 
is  not  a  'disease*  as  one  would  ordinarily  un- 
derstand that  term;  and  a  local  affection 
is  not  a  local  disease  within  the  meaning  of 
a  warranty  in  n  poUcy  of  insurance,  uuless 
such  affection  has  sufficiently  developed  to 
have  some  bearing  upon  the  general  health." 
Cady  V.  Fidelity  &  Casualty  Co.,  113  N.  W. 
967,  971,  134  Wis.  322,  17  L.  R.  A.  (N.  S.) 
260. 

The  question,  in  an  application  for  life 
insurance,  "Give  full  particulars  of  all  'dis- 
eases, injuries,  and  affections'  which  you 
have  had,*'  refers  to  only  such  diseases  as 
affect  the  general  health  and  are  of  a  serious 
nature,  and  not  to  temporary  or  trivial  ail- 
ments. Des  Moines  Life  Ins.  Co.  t.  Clay, 
U6  S.  W.  232,  89  Ark.  230. 

Tramnatid  tteuiiti« 

Where  plaintiff,  while  operating  a  mow- 
er, suffered  a  personal  bodily  injury,  which 


left  an  external  mark  visible  to  the  eye  and 
developed  into  traumatic  neuritis,  such  affec- 
tion was  not  a  ''disease'*  within  an  accident 
policy  providing  a  lesser  liability  in  case  of 
claims  for  Indemnity  for  injuries  of  which 
there  was  no  external  mark  visible  to  the 
eye,  or  accidental  injuries  resulting  from  dis- 
ease in  any  form.  Kenney  v.  Bankers'  Acci- 
dent Ins.  Co.  of  Des  Moines,  113  N.  W.  566, 
569,  136  Iowa,  140. 

Wonndai  or  Injiuies 

Where  an  accident  policy  provided  for 
lesser  liability  in  case  of  accidental  injuries 
resulting  from  disease  in  any  form,  the  term 
"disease"  was  used  to  denote  a  malady,  af- 
fection, sickness,  illness,  or  disorder  entirely 
apart  from  a  wound  or  hurt  producing  an 
injury  or  Immediate  functional  disturbance. 
Kenny  y.  Bankers'  Accident  Ins.  Co.,  113  N. 
W.  666,  669,  136  Iowa,  140. 

DISEASE  PECrnLIAB  TO  WOMEN 

Since  cancer  is  a  disease  from  which  men 
are  not  immune^  the  fact  that  a  canc^  at- 
tacks the  womb  of  a  female  insured  does  not 
make  it  one  of  the  "diseases  peculiar  to  wo- 
men," within  the  meaning  of  a  provision  of 
a  mutual  benefit  insurance  policy  excepting 
such  diseases  from  the  riska  assumed  by  the 
Insurer.  Shuler  y.  American  Benev.  Ass'n, 
111  S.  W.  618,  622,  132  Mo.  App.  123. 

DISFIGURE 

"To  'disfigure'  is  to  willfully  and  mali- 
ciously place  any  mark  by  means  of  a  knife 
or  other  instrument  upon  the  face  or  other 
part  of  the  person."  Pool  v.  State,  129  S. 
W.  1135,  1136,  59  Tex.  Cr.  B.  482  (referring 
to  White's  Ann.  Pen.  Code,  art  614). 

Burning  with  a  hot  stove-lid  lifter,  there- 
by causing  sores  and  lacerations,  constitutes 
a  disfigurement  within  Rev.  St  1899,  f  1849 
(Ann.  St  1906,  p.  1279);  the  word  "disfigure," 
as  it  has  no  tedmlcal  meaning,  being  con- 
sidered in  its  ordinary  sense  as  meaning  to 
mar  the  figure  and  to  rend^  less  perfect  or 
beautiful  in  appearance.  State  v.  Nieuhaue, 
117  S.  W.  73,  78,  217  Mo.  882. 

DISFRANCHISED  VOTERS 

By  "disfranchised  voters"  is  meant  (1) 
persons  denied  the  right,  by  whatever  means, 
to  vote;  (2)  persons  permitted  to  vote,  but 
whose  votes,  by  reason  of  fraud,  violence,  or 
other  wrong,  have  not  been  counted  as  cast 
Toters  are  to  be  deemed  disfranchised  where 
persons  entitled  to  vote  are  denied  the  right 
to  do  so  by  whatever  means,  and  also  where 
persons  are  permitted  to  vote,  but  their  votes, 
by  reason  of  fraud,  violence,  and  other  wrong- 
doing, have  not  been  counted  at  all,  or  have 
not  been  counted  as  cast  Where  no  election 
whatever  was  held  in  three  precincts,  and 
in  nine  other  precincts  the  election  officers 
of  one  of  the  political  parties  attempted  to 
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bold  the  election  in  places  other  than  those 
designated,  and,  remoTin^  the  poll  books  to 
such  places,  attempted  to  vote  the  registra- 
tion  alphabetically,  without  the  presence  of 
the  Toters,  and  returned  forged  certificates, 
the  entire  registered  vote  of  such  precincts 
was  disfranchised.  Where  the  polls  in  a 
certain  precinct  were  raided  by  a  band  of 
armed  men  at  about  the  time  they  should 
have  been  closed,  and  the  ballot  box  was 
seised,  carried  off,  and  the  contents  destroy- 
ed after  187  voters  had  voted,  such  voters 
were  entirely  disfranchised.  Where,  in  a 
certain  precinct,  the  ballots,  certificate  stubs, 
and  everything  connected  with  the  election, 
save  the  ballot  box,  were  fraudulently  burn- 
ed before  the  count  had  been  completed,  so 
that  nothing  remained  but  the  statements  of 
the  election  ofllcera  as  to  the  condition  in 
which  the  ballots  were  at  the  time  they 
were  destroyed,  none  of  them  having  been 
counted,  the  entire  precinct  was  disfranchis- 
ed. Where,  in  an  election  contest,  all  that 
was  presented  from  one  precinct  was  a 
forged  oertiLflcate  of  election  and  ballots 
which  on  tbelr  face  bore  unmistakable  evi- 
dence that  tbey  had  not  only  been  tampered 
with,  but  much  multllated,  and  it  appeared 
that  the  certificate  and  ballots  were  taken 
from  the  election  officers  by  policemen,  and 
while  in  their  charge  the  certificate  was 
forged  and  the  ballots  restamped,  the  en- 
tire registration  of  such  precinct  should  be 
considered  disfranchised.  Where  during  an 
election  the  polls  of  one  precinct  were  Drokcn 
Into  before  the  count  was  completed  by  a 
band  of  men,  who  In  the  presence  of  police- 
men acted  in  such  a  threatening  manner  as 
to  frighten  the  Republican  officers  of  election, 
so  that  they  left  the  polls  and  were  afraid 
to  return,  and  the  certificate  from  such  pre- 
dnct  was  a  forgery,  showing  232  votes  for 
one  candidate  for  mayor  and  10  votes  for 
Ms  opponent,  while  the  ballots  as  found  in 
the  box  showed  136  to  92  for  the  same 
candidates,  the  voters  of  such  precinct 
were  disfranchised.  Owing  to  a  dispute  as 
to  the  filling  of  a  vacancy  occasioned  by  the 
nonappearance  of  a  Republican  judge  in 
one  election  precinct,  the  polls  were  not 
opened  until  between  11:30  and  12  o'clock. 
Many  people  had  come  to  vote,  but,  finding 
the  polls  were  not  open,  had  gone  away. 
After  the  polls  were  opened,  people  voted 
constantly  until  they  were  closed,  after  hav- 
ing been  open  l)ut  four  hours,  when  there 
were  from  35  to  75  men  standing  in  line 
who  had  not  voted,  and  who  demanded  their 
right  to  do  so.  Held,  that  all  of  the  voters 
who  were  denied  the  right  to  vote  in  such 
precinct  should  be  considered  disfranchised, 
and  that  their  number  should  be  determined 
bj  deducting  the  number  of  those  who  did 
vote  from  the  registered  rote  of  the  precinct. 
Where,  in  one  prednct,  76  old  men  from  a 
charitable  institution  were  voted  illegally 
without  first  having  been  required  to  take  the 


statutory  oath,  but  there  was  no  proof  as  to 
how  they  voted,  their  votes  should  be  count-' 
ed  as  cast  SchoU  t.  Bell,  102  S.  W.  248, 249, 
256,  125  Ky.  750. 

DISGUISE 

See  In  Disguise, 

DISHONESTY 

Fraud  and  "dishonesty**  are  synonymous 
terms.  Whatever  is  dl^ihonest  Is  fraudulent 
in  foro  conscientlse,  and  is  so  treated  in  a 
court  of  equity.  Ex  parte  Hollman,  60  S. 
E.  19,  27,  79  S.  C.  9,  21  L.  R.  A.  (N.  B.)  242» 
14  Ann.  Cas.  1105  (quoting  EbE  parte  Clark, 
20  N.  J.  Law,  648,  45  Am.  Dec.  394). 

"Fraud"  and  "dishonesty**  are  synony- 
mous terms.  Whatever  is  dishonest  is  fraud- 
ulent in  foro  consclentiie.  If  one  acts  un- 
justly and  unlawfully,  he  acts  fraudulently. 
An  unjust  man  is  a  fraudulent  man.  Bz 
parte  Drayton,  153  Fed.  986,  991. 

"  'Dishonesty'  signifies  an  intentional  vio- 
lation of  the  truth.  Substantial  dishonesty 
means  a  reckless  or  entirely  inexcusable  dis- 
regard of  the  truth."  Godfrey  v.  Godfrey, 
106  N.  W.  814,  819,  127  Wis.  47,  7  Ann.  Cas. 
176. 

A  letter  from  the  defendant  to  plalntlfTs 
employer,  which  ptated  representations  made 
by  plalntlif  and  other  fkcts  concerning  him, 
and  stated  that  he  was  dishonest,  the  word 
"dishonest"  was  used  in  the  sense  of  a  want 
of  probity,  or  fairness,  in  business  transac- 
tions. Mitchell  y.  Morris,  56  South.  502,  129 
La.  543. 

"Dishonesty,"  within  Code  Civ.  Proc.  | 
2612,  subd.  5,  declaring  one  incompetent  to 
serve  as  an  executor,  who,  on  proof,  is  found 
by  the  surrogate  to  be  incompetent  to  execute 
the  duties  of  such  trust  by  reason  of  dis- 
honesty, means  dishonesty  in  money  mattOB 
from  which  a  reasonable  apprehension  may 
be  entertained  that  the  funds  of  the  estate 
would  not  t>e  safe  In  the  hands  of  the  execu- 
tor. After  a  brokerage  firm  had  been  dis- 
solved by  the  death  of  the  member  who  had 
contributed  all  Its  capital,  and  the  winding 
up  of  itb  business,  required  by  the  will  of  de- 
ceased, was  nearly  complete.  A.,  who  had 
been  manager  of  its  cotton  department,  open- 
ly, and  after  asking  permission  of  the  liqui- 
dating partner,  to  which  no  answer  was  given, 
copied  names  from  the  mailing  list  of  the 
firm,  and  used  the  copy  in  sending  out  circu- 
lars, stating  his  prior  connection  with  such 
firm,  and  that  he  had  associated  himself 
with  another  firm.  Held,  that  thereby  he 
was  not  guilty  of  dishonesty  within  Code 
Civ.  Proc.  §  2612,  subd.  5,  declaring  one  in- 
competent to  serve  as  an  executor  who,  on 
proof,  is  found  by  the  surrogate  to  be  incom- 
petent to  execute  the  duties  of  such  trust  by 
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reason  of  disbonesty.    In  re  Latham's  Will, 
130  N.  T.  Supp.  535,  539,  145  App.  Dlv.  849. 

In  a  collector's  fidelity  bond  guarantying 
against  loss  tbrongh  the  "dishonesty  or  any 
act  of  fraud  amounting  to  larceny  or  em- 
bezzlement/' the  phrase  "amounting  to  lar- 
ceny or  embezzlement,"  does  not  qualify  "dis- 
honesty," and  the  principal  is  liable  for  a 
loss  sustained  through  the  collector's  conver- 
sion of  rents,  though  the  conversion  would 
not  subject  him  to  indictment  for  larceny  or 
embezzlement  City  Trust,  Safe  Deposit  & 
Surety  Co.  v.  Lee,  68  N.  SC  485,  486,  204 
lU.  69. 

DISHONOR 

See  Notice  of  Dishonor. 


«» 


A  negotiable  instrument  is  "dishonored 
when  it  is  not  paid  on  presentment  for  that 
purpose.  Kinsel  v.  Ballou,  91  Pac.  620,  622, 
151  OaL  754  (referring  to  Civ.  Code,  §  3141). 


.»» 


A  bill  is  "dishonored  by  nonacceptance' 
when  it  is  duly  presented  for  acceptance,  and 
the  statutory  acceptance  is  refused  or  cannot 
be  obtained.  The  person  presenting  it  loses 
the  right  of  recourse  against  the  drawer  and 
indorsers  where  he  does  not  treat  it  as  dis- 
honored by  nonacceptance.  An  immediate 
right  of  recourse  against  drawers  and  indors- 
ers accrues  to  the  holders,  and  no  present- 
ment for  payment  is  necessary.  National 
Park  Bank  v.  Saitta,  111  N.  T.  Supp.  927, 
931,  127  App.  Div.  624  (quoting  and  adopting 
the  definitions  in  Negotiable  Instruments 
Law  [Laws  1897,  c  612]  H  246,  247,  248). 

DISINTER 

The  word  "disinter^  is  used  in  Pen.  Code, 
art  867,  providing  that  if 'any  person  not  au- 
thorized by  law,  or  by  a  relative  or  friend, 
for  the  purpose  of  reinterment,  shall  "disin- 
ter" any  human  body,  he  shall  be  punished, 
etc.,  means  that  the  body  and  the  whole 
thereof  should  be  removed  from  the  grave. 
Where  a  grave  was  uncovered,  and  only  the 
head  of  the  body  displaced  and  taken  there- 
from, this  would  not  be  an  offense  under  the 
statute^  because  disinterring  does  not  mean 
simply  uncovering  the  grave,  but  includes  re- 
moving of  the  whole  body  therefrom.  Wil- 
liamson V.  State,  72  S.  W.  600,  601,  44  Tex. 
Cr.  B.  520. 

DISINTERESTED 

Under  Burns'  Ann.  St.  1901,  8  433,  pro- 
viding that  a  deposition  shall  be  written 
down  by  the  officer  or  deponent,  or  some  dis- 
interested person,  a  clerk  or  stenographer  in 
the  employment  of  the  attorney  of  one  of  the 
parties  to  the  action  cannot  be  considered 
a  "disinterested  person."  Knickerbocker  Ice 
Co.  V.  Gray,  72  N.  B.  869,  871,  165  Ind.  140, 
6  Ann.  Gas.  607. 


Municipal  officers  do  not  constitute  a 
"disinterested  tribunal"  for  the  ascertain- 
ment of  Just  compensation  to  be  paid  for  land 
taken  by  the  city  for  public  use.  Peirce  v. 
aty  of  Bangor,  74  AU.  1039,  1041,  105  Me. 
413. 

Within  the  meaning  of  the  appraisal 
clause  of  a  standard  fire  insurance  company, 
one  is  not  disqualified,  as  a  matter  of  law, 
from  being  a  "disinterested"  appraiser  mere- 
ly because  he  has  previously  made  an  esti- 
mate of  the  loss  at  the  request  of  the  insured. 
National  Fire  Ina  Co.  v.  O'Bryan,  87  S.  W. 
129, 130,  75  Ark.  198,  5  Ann.  Gas.  834. 

An  arbitrator  of  a  loss  under  an  insur- 
ance policy,  who,  because  of  association  with 
or  employment  for  insurance  companies,  en- 
tered on  an  inquiry  in  a  friendly  attitude, 
to  the  company,  and  who  had  a  considerable 
income  from  adjusting  such  losses,  and  whose 
attitude  during  the  investigation  indicated  a 
purpose  to  reduce  the  amount  of  the  award 
to  the  minimum,  was  not  a  "disinterested" 
person,  within  the  rule  r^ating  to  arbitra- 
tors, though  his  conduct  may  have  been 
consistent  with  an  honest  judgment  Prod- 
uce Refrigerator  Co.  v.  Norwich  Union  Fire 
Ina  Soc.  (Minn.)  97  N.  W.  875. 

All  the  referees  provided  for  in  the  Maine 
standard  fire  insurance  policy  to  fix  the 
amount  of  the  loss  must  be  "disinterested" 
men,  not  only  in  the  narrow  sense  of  being 
without  relationship  and  pecuniary  interest, 
but  also  in  the  broad,  full  sense  of  being 
competent,  impartial,  fair,  and  open-minded, 
and  substantially  indifferent  in  thought  and 
feeling  between  the  parties,  and  without 
partisanship  or  bias  either  way.  Young  v. 
iEtna  Ina  Co.,  64  Atl.  584,  586,  lOX  Me.  294. 

The  adjective  * 'competent"  has  a  va- 
riety of  meanings,  depending  on  the  connec- 
tion in  which  it  Is  used,  and  it  does  not 
mean  "disinterested"  in  all  cases.  Compe- 
tency may  have  reference  to  fitness,  qualifica- 
tion, sufficient  ability,  and  training  to  suc- 
cessfully execute  the  work  to  be  undertaken. 
The  term  ''competent,"  as  used  in  Rev.  St 
1898,  §  1379—13,  providing  for  the  appoint- 
ment of  three  competent  persons  as  drainage 
commissioners,  does  not  mean  "disinterested," 
and  owners  of  land  within  the  proposed  dis- 
trict are  not  disqualified.  In  re  Cranberry 
Creek  Drainage  Dist.,  107  N.  W.  25,  26,  128 
Wis.  98  (citing  Crabb,  Eng.  Synonymous; 
Stand.  Diet;  2  Words  and  Phrases,  p.  1358; 
Bowes  V.  Haywood,  35  Mich.  241;  In  re 
Pacheco's  Estate,  23  Cal.  476;  JEtna  Ins.  Co. 
V.  Stevens,  48  111.*  33 ;  Attorney  General  v. 
Hallett,  2  H.  &  N.  374 ;  Tenney  v.  State,  27 
Wis.  387). 

As  without  pecvniarj  interest 

Members  of  a  conmnittee  appointed  on 
appeal  /  from  county  commissioners  in  pro- 
ceedings to  lay  out  a  highway  are  "disinter- 
ested," though  owning  lands  liable  to  taxa- 
tion in  the  town  through  which  the  highway 
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passes.  The  requirement  to  be  "disinterest- 
ed" Is  the  equivalent  of  "not  interested.*' 
The  liability  to  taxation  is  not  such  an 
interest  as  disqualifies  an  action.  Selectmen 
of  Andover  y.  Ck>unty  Corners*  29  AtL  d82, 
083,  86  M&  185. 

As  B0t  related 

Under  Rev.  St  a  1,  {  6,  role  22,  proTid- 
Ing  that,  when  a  person  is  required  to  be  *'dls- 
interested"  or  indifferent  in  a  matter  in 
which  others  are  interested,  the  xeU^tionship 
by  consanguinity  or  afinity  within  die  sixth 
degree,  according  to  the  civil  law,  or  within 
the  degree  of  second  cousin,  indusivQ,  except 
by  written  consent  of  the  parties,  will  dis- 
qualify him,  a  juror  who  was  related  to 
plaintiff  wlttdn  the  fourth  degree^  and  to  de- 
fendant within  the  fifth  degree,  according  to 
the  rules  of  the  civil  law,  but  of  which  fact 
neither  the  plaintiff  nor  the  defendant  had 
knowledge,  and  the  Juror  was  not  aware  of 
it  until  after  the  verdict,  was  not  "disinter- 
ested," and  was  not  a  legal  member  of  the 
pane]^  and  plaintiH  was  entitled  to  a  new 
tiial  as  a  matter  of  law.  Jewell  v.  Jewell, 
2i  AtL  858,  859,  84  Me.  304,  18  L.  B.  A.  473. 

DISIHTERESTED  WITNESS 

A  ^'competent  witness,*'  within  Burns' 
Ann.  St  1908,  {  3132,  requiring  a  will  to  be 
witnessed  by  two  or  more  "competent  wit- 
nesses,** is  one  competent  to  testify  general- 
ly in  courts  of  Justice,  and  laboring  under 
no  legal  disqualification,  the  word  "compe- 
tent" being  synonymous  with  "credible,"  "dis- 
interested," and  meaning  one  who,  at  the 
time  of  subscribing  the  will,  is  competent  to 
testify  in  a  proper  probate  proceeding  to  the 
facts  attested.  Hiatt  v.  McColley,  171  Ind. 
91,  85  N.  E.  772,  774. 

A  subscribing  witness  to  a  will  contain- 
ing charitable  gifts,  who  was  an  executor  and 
trustee  under  the  will,  is  not  a  "disinterested 
witness,"  where  he  was  also  an  officer  and 
trustee  of  a  church  to  which  the  income  and 
a  portion  of  the  corpus  of  the  trust  estate 
was  bequeathed,  and  had  an  option  to  pur- 
chase certain  shares  of  stock,  which  were  a 
part  of  the  trust,  for  religious  and  charitable 
uses,  at  a  price  to  be  agreed  on  by  three  dis- 
interested persons,  to  be  selected  in  a  partic- 
ular manner,  he  being  one  of  the  two  trus- 
tees to  whom  the  stock  of  the  corporation 
was  given  in  trust  to  vote  at  corporate  elec- 
tions, and  whose  duties  required  that  divi- 
dends received  be  paid  by  them  to  the  persons 
named,  and  in  the  proportions  fixed  in  the 
will,  and  was  also  a  stockholder  and  director 
in  the  corporation,  as  well  as  an  ofiScer  and 
employ^  In  re  Kessler's  Estate,  70  AtL 
770,  773,  221  Pa.  314,  128  Am.  St  Rep.  741, 
15  Ann.  Gas.  791. 

NSK 

"Disk"  is  "any  flat  or  approximately  or 
apparently  flat  circular  plate  or  surface." 


Glauber  v.  H.  Mueller  Mfg.  Co.,  109  Fed.  110, 
113,  95  a  C.  A.  108  (quoting  and  adopting 
definition  in  Cent  Diet). 

DISLOYAL 

A  plea  in  an  action  for  the  wrongful  dis- 
charge of  an  employ^,  which  alleges  as  as  a 
ground  for  the  discharge  that  the  employ^ 
was  "disloyal"  in  secretly  accepting  gifts 
from  the  persons  from  whom  he  bought  goods 
for  the  employer,  charges  that  the  employ^ 
was  untrue  to  his  employer's  cause,  involving, 
a  corrupt  or  improper  state  of  mind,  and,  if 
proved.  Justifies  the  discharge.  Wade  v.  Wil- 
liam Barr  Dry  Goods  Co.,  134  S.  W.  1084, 
1086,  155  Mo.  App.  406. 

DISMISS 

See  Motion  to  Dismiss. 
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"Dismiss"  is  the  equivalent  of  "cancel, 
within  the  meaning  of  a  contract  to  "cancel" 
a  suit  Klitze  v.  Smith,  91  N.  E.  748,  749,  46 
Ind.  App.  26. 

The  constitution  of  a  mutual  benevo- 
lent society  organized  in  the  New  York  City 
police  department  required  a  member  to  be 
in  good  standing  for  one  year  before  he 
would  be  entitled  to  any  benefit,  except  death 
or  dismissal,  and  by  another  section  a  mem- 
ber who  absented  himself  from  duty  for  Are 
days  or  more,  and  was  therefore  dismissed 
from  the  department  relinquished  all  claim 
to  benefits,  and  Greater  New  Tork  Charter 
(Laws  1901,  c.  466)  §  303,  in  fact  provided  dis- 
missal for  such  cause.  The  constitution  of 
the  society  also  deprived  any  member  of 
benefits  who  was  convicted  of  crime,  or  was 
exceptionally  reckless,  or  who  apparently 
sought  dismissal.  The  society  was  incorpo- 
rated about  three  years  after  the  rendition 
of  a  decision  by  the  Supreme  Court  holding 
that  a  constitutional  provision  of  a  similar 
society,  giving  benefits  to  a  member  dismissed 
from  the  force  for  a  violation  of  duty,  was 
invalid.  Greater  New  York  Charter  (Laws 
1901,  c.  466)  §§  353,  354,  355,  provided  for 
the  pensioning  of  policemen  who  were  "re- 
lieved and  dismissed"  from  the  police  force 
because  of  injuries  sustained  in  the  line  of 
their  duty,  disability,  or  disease  contracted 
without  misconduct,  and  in  case  of  veterans 
of  the  police  force  or  war  veterans  after  hav- 
ing served  on  the  force  for  a  certain  period. 
Held,  that  a  policeman  who  was  retired  be- 
cause of  physical  infirmities,  rendering  him 
incapable  of  performing  his  duties,  was  "dis- 
missed" within  the  first  provision  of  the  con- 
stitution set  out,  so  as  to  be  entitled  to  bene- 
fits, though  he  had  not  been  a  member  for 
one  year.  Foley  v.  New  York  Mut.  Benev. 
Soc.,  126  N.  Y.  Supp.  12,  14,  141  App.  Div. 
180. 

As  final  dispositioii 

An  erroneous  entry  on  a  calendar  of  the 
word  "dismissed"  not  made  in  the  presence 
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of  the  court  and  not  in  consequence  of  its 
orders,  is  not  to  be  taken  as  a  final  judg- 
ment dismissing  the  action.  Ledbetter  ▼. 
Mandell,  109  N.  T.  Supp.  602,  608,  124  App. 
Div.  854. 

Where  defendant  in  a  penal  action  dies 
after  judgment  against  him  and  before  Its 
reversal,  the  action  is  not  "dismissed"  nor 
finally  disposed  of  in  favor  of  or  against  a 
party,  within  Code  Civ.  Proc  {§  3228,  3229, 
and  neither  party  is  entitled  to  costs  on  the 
entry  of  judgment  of  abatement.  People  v. 
Newcomb,  135  N.  T.  Supp.  151,  153,  75  Misc. 
Rep.  258. 

Bankruptcy  Act  July  1,  1898,  c.  541,  { 
12e,  30  Stat  550,  declares  that  on  confirma- 
tion of  a  composition  the  consideration  shall 
be  distributed  as  the  judge  shall  direct  and 
the  case  dismissed.  Held,  that  "dismissed'' 
as  so  used  meant  only  that  the  court  should 
proceed  no  further  with  the  administration 
of  the  estate  under  the  bankruptcy  act,  and 
not  that  no  further  proceedings  in  the  case 
should  be  taken  to  terminate  the  same,  and 
hence  did  not  deprive  the  referee  of  juris- 
diction conferred  by  section  22a  (1)  to  there- 
after pass  on  the  accounts  of  the  trustee, 
and,  after  allowing  the  same,  direct  that  the 
trustee  be  discharged  and  the  estate  closed. 
United  States  v.  Sondheim,  188  Fed.  378,  380. 

DI8MIS8AX. 

See  Decree  of  Dismissal. 
Dismissal  on  the  merits,  see  Merits. 
Dismissal  without  prejudice,  see  With- 
out Prejudice. 
Heason  for  dismissal,  see  Beason. 

"  'Dismissal'  is  the  equivalent  of  cancel- 
latton."  KUtze  v.  Smith,  91  N.  B.  748,  749, 
46  Ind.  App.  26. 

The  "dismissal"  of  a  count  of  an  in- 
formation is  not  an  amendment  thereof,  but 
is  in  the  nature  of  an  election  to  proceed  on 
the  remaining  counts.  Under  Pen.  Code,  § 
10JL9,  providing  that  a  plea  of  guilty  puts  in 
issue  every  material  allegation  of  the  in- 
formation, the  dismissal  of  one  count  after 
the  plea  is  entered,  leaving  another  count, 
the  allegations  of  which  are  complete  and 
independent  of  the  dismissed  count,  does  not 
leave  the  case  without  issue  joined.  People 
V.  Danford,  112  Paa  474,  478,  14  Cal.  App. 
442. 

The  word  "dismissal,"  in  PoL  Code,  | 
1698,  providing  that  a  teacher  in  case  of  his 
dismissal  before  the  expiration  of  his  con- 
tract may  appeal  to  the  school  superintend- 
ent, eta,  does  not  imply  a  hearing,  the  word 
meaning  the  summary  disposal  of  a  case  as 
distinguished  from  a  trial  of  it,  and  the  ac- 
tion of  the  county  superintendent  in  approv- 
ing after  a  hearing,  the  dismissal  of  a  teach- 
er by  the  board  of  trustees  was  binding  on 
the  trustees,  and  they  could  not  be  compel- 
led by  mandamus  to  reinstate  the  teacher. 
Taylor  v.  Marshall,  107  Pac.  1012,  1013,  12 


Cal.  App.  549  (citing  3  Words  and  Phrases, 
p.  2105). 

A  judgment  of  '*nonsuit"  and  a  judgment 
of  "dismissal"  serve  the  same  purpose,  have 
the  same  legal  effect,  and  arrive  at  the  same 
end,  and  hence  should  be  treated  alike  and 
allowed  the  same  office  la  the  everyday  ad- 
ministration of  the  law.  Wetmore  v.'  Crouch, 
87  S.  W.  954,  956,  188  Mo.  647,  3  Ann.  Cas. 
94. 

"'Dismissal,'  though  not  a  final  deter- 
mination of  the  controversy,  is  a  final  ending 
of  thatjparticular  suit"  Livingston  v.  New 
Englani  Mortgage  Security  Co.,  91  S.  W.  762, 
753, 77  4rk.  379  (citing  And.  Diet  Def .  Words, 
"Dismiss,"  p.  364;  "Discontinuance,"  p.  860; 
"Nonsuit,"  p.  712;  14  Cyc.  p.  391). 


**^ 


'In  those  jurisdictions  where  the  rule 
indicated  by  the  word  'retraxit'  has  been  rec- 
ognized, the  substance  of  the  matter  seems 
to  be  that  a  dismissal  by  agreement  of  the 
parties  is  equivalent  to  and  is  treated  as  a 
public  renunciation  on  the  part  of  the  com- 
plainant of  the  claim  i^sserted  by  him  in  his 
pleadings  against  the  defendant,  and  he  ft 
thereafter  estopped  to  bring  it  forward 
again."  Lindsay  v.  AUen,  82  S.  W.  171,  174, 
112  Tenn.  637. 

A  "dismissal,'*  under  Kansas  practice,  is 
a  judicial  act  rather  than  an  act  of  the  party. 
Whether  "with  prejudice"  or  "without  preju- 
dice^" it  is  in  the  nature  of  a  judgment,  and 
a  judgment  "with  prejudice,"  not  set  aside 
or  reversed,  is  a  final  disposition  of  the  con- 
troversy. Hargis  t.  Robinson,  79  Paa  119, 
120,  70  Kan.  589. 

As  final  decree  or  Jvdsment 

See,  also,  Final  Decree  or  Judgment. 

While  a  "dismissal"  for  want  of  prosecu- 
tion terminates  a  suit,  it  does  not  end  the 
controversy;  it  being  in  effect  a  final  judg- 
ment for  defendant,  but  not  precluding  plain- 
tiff from  bringing  new  suit  for  the  same 
cause.  State  ex  rel,  Sheridan  Pub.  Co.  v. 
Goodrich,  140  S.  W.  629,  630,  159  Mo.  App. 
422  (citing  3  Words  and  Phrases,  p.  2105). 

Where  all  the  defendants  except  one  ap- 
peared and  confessed  judgment,  whereupon 
the  case  was  ordered  "filed  away,"  such  or- 
der was  a  final  order  of  "dismissal"  as  to  the 
defendant  who  did  not  appear,  and  a  judg- 
ment could  not  be  entered  against  him  at  a 
subsequent  term  without  further  notice.  Alk- 
man  v.  South  (Ky.)  97  S.  W.  4,  5. 

A  "dismissal"  of  a  cause  for  want  of 
prosecution,  though  not  a  final  ending  of  a 
controversy,  is  a  final  ending  of  that  particu- 
lar suit  In  effect,  it  is  a  final  judgm^it  for 
the  defendant,  though  it  does  not  preclude 
the  plaintiff  from  bringing  a  new  suit  for  the 
same  cause.  State  ex  rel.  Sheridan  Pub.  Co. 
V.  Goodrich,  140  S.  W.  629,  630,  159  Mo.  App. 
422  (citing  3  Words  and  Phrases,  p.  2105; 
Livingston  v.  New  England  Mortgage  Securi- 
ty Co.,  91  S.  W.  752,  77  Ark.  379). 
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Under  Rev.  St  1887,  |  4823,  providing 
tbat  the  dismissal  of  an  appeal  is  in  effect  an 
affirmance  of  the  judgment  or  order  appealed 
from,  unless  the  disnMssal.ls  expressly  made 
without  prejudice  to  another  appeal,  the  "dis- 
missal of  an  appeal"  for  failure  to  furnish 
an  undertaking  is  an  affirmance  of  the  judg- 
ment ftom  which  the  appeal  was  taken,  un- 
less the  order  of  dismissal  is  expressly  made 
without  prejudice  to  another  appeal.  West 
T.  Dygert,  97  Pac.  961,  9G2,  15  Idaho,  350. 

Afl  strike  txwn,  doeket 

"Stricken  ttom  the  docket"  is  used  as 
synonymous  with  ^'discontinued,"  **flled 
away,"  so  that  an  order  striking  a  cause 
from  the  docket  amounts  to  a  "dismissal." 
Aikman  t.  South  (Ky.)  97  S.  W.  4,  5. 

DISMISSAI.    AGREED 

*^he  words  'dismissed  agreed,'  entered 
as  the  judgment  of  the  court,  do  not  of  them- 
selves import  an  agreement  to  terminate  the 
controversy,  nor  imply  an  intention  to  merge 
the  cause  of  action  in  the  judgment."  Ex 
parte  Loung  June,  160  Fed.  251,  258  (quoting 
and  adopting  definition  in  Haldeman  v.  Unit- 
ed States,  91  U.  S.  584,  23  L.  Ed.  433). 

DISMISSAI.  OF  AFFEAIi 

As  decision  of  court,  see  Decision  (Of 
Court). 

DISOBEDIENCE 

Though  a  pupil  could  ask  to  be  excused 
from  taking  the  part  assigned  to  him  in  a 
dialogue  and  give  his  reasons  for  his  request, 
if  the  principal  regarded  his  reasons  Insuffi* 
dent,  it  was  the  pupil's  duty  to  obey,  and  his 
refusal  to  do  so  constituted  "disobedience,'* 
and  his  continued  disobedience  and  refusal 
of  offers  permitting  his  return  on  taking  an- 
other part  constituted  insubordination,  and 
was  good  cause  for  the  suspension,  under  Ky. 
St  1903,  I  4367,  requiring  common  school 
pupils  to  comply  with  legal  regulations  for 
their  government,  and  making  willful  diso- 
bedience or  defiance  of  teachers'  authority, 
etc.,  ground  for  suspension,  and  section  4473, 
authorizing  school  trustees  to  adopt  such  le- 
gal regulations  as  they  may  deem  necessary. 
C!ro8s  V.  Board  of  Trustees  of  Walton  Graded 
Common  School,  110  S.  W.  346,  347,  129 
Ky.  35. 

DISORDERLY 

See  Idle  and  Disorderly. 

DISOBDEBI.T  COKDUGT 

"Disorderly  conduct"  generally  means 
some  act  which  tends  to  a  breach  of  the 
peace,  or  to  disturb  the  portion  of  the  public 
which  may  hear  or  see  the  conduct  claimed 
to  have  been  disorderly.  Sheppard  y.  City  of 
Jackson,  76  S.  E.  367,  368,  11  Ga.  App.  811. 

The  term  "disorderly  conduct,"  standing 
alone,  may  mean  anything  a  police  ofiicer  or 


magistrate  may  wish,  and  there  is  no  such 
criminal  offense  in  the  Criminal  Ck>de  or  un- 
der general  conduct  as  "disorderly  conduct"; 
but  in  New  York  City  Charter  (Consolidation 
Act,  Laws  1882,  c.  410)  §f  1448,  1458,  driving 
or  riding  a  horse  through  the  streets  faster 
than  five  miles  an  hour  is  a  criminal  of- 
fense, called  "disorderly  conduct,"  and  the 
suffering  of  an  unmuzzled  vicious  dog  to  be 
at  large,  and  threatening,  abusive,  or  insult- 
ing behavior  with  Intent  to  provoke  a  breach 
of  the  peace,  and  the  plying  of  her  vocation 
in  the  streets  by  a  lewd  woman,*  constitute 
offenses  also  called  "disorderly  conduct."  In 
re  Xewkirk,  75  N.  Y.  Supp.  777,  778,  37  Misc. 
Rep.  404. 

Comp.  Laws  §  5923,  enumerating  certain 
acts  which  are  thereby  declared  to  constitute 
"disorderly  conduct,"  and  the  actors  disor- 
derly persons,  subject  to  punishment  under 
Its  provisions,  did  not  deprive  the  Legislature 
of  power  to  authorize  the  dty  of  Grand  Rap- 
ids to  declare  other  acts  than  those  defined 
by  the  statute  to  constitute  disorderly  con- 
duct *nder  Grand  Rapids  City  Charter,  tit 
3,  S  10,  authorizing  the  city  to  provide  for 
the  punishment  of  vagrants  and  all  disor- 
derly persons,  and  to  punish  disorderly  per- 
sons of  all  kinds,  since  the  term  "disorderly" 
will  not  be  confined  to  Its  statutory  defini- 
tion. In  re  Stegenga,  94  N.  W.  385.  387,  133 
Mich.  55,  61  L.  R.  A.  763. 

To  constitute  the  offense,  of  "disorderly 
conduct,"  under  an  ordinance  providing  that 
whoever  shall  be  guilty  of  any  violent,  riotous, 
or  disorderly  conduct,  or  who  shall  use  any 
profane,  abusive,  or  obscene  language,  in  any 
street,  house,  or  place  within  the  city,  where- 
by the  peace  or  quiet  of  the  city  is  or  may  be 
disturbed,  shall  upon  conviction  pay  a  fine, 
the  acts  alleged  to  constitute  the  offense  must 
have  been  committed  In  a  street,  house,  or 
similar  place  within  the'  dty;  the  general 
word  "place,"  as  used  in  the  ordinance,  mean- 
ing a  definite  location  within  the  city  of  the 
same  kind  and  nature  as  a  street  or  house. 
Barton  v.  City  of  La  Grande,  22  Pac.  Ill, 
112,  17  Or.  577. 

Consolidation  Act  (Laws  1882,  p.  366,  c. 
410)  i  1458,  provides  that  a  person  who  shall 
use  any  threatening,  etc.,  behavior  with  in- 
tent to  provoke  a  breach  of  the  peace,  etc., 
shall  be  guilty  of  disorderly  conduct  Section 
1459  provides  that,  when  it  appears  on  oath 
of  a  credible  witness  before  any  police  Jus- 
tice that  any  person  has  been  guilty  "of  any 
such  disorderly  conduct  as  in  the  opinion  of 
such  magistrate  tends  to  a  breach  of  the 
peace,"  the  magistrate  may  cause  the  person 
complained  of  to  be  brought  before  him  to 
answer  the  charge.  Held  that,  under  section 
1459,  "disorderly  conduct"  is  such  conduct 
as  in  the  opinion  of  the  magistrate  tends  to 
a  breach  of  the  peace,  and  the  section  does 
not  relate  only  to  the  acts  specified  in  section 
1458.  People  v.  Mansl,  113  N.  Y.  Supp.  866, 
868,  129  App.  DlT.  386. 
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The  magistrates  of  the  city  of  New  York 
have  Jurisdiction  to  try  persons  charged  with 
"disorderly  conduct*'  tending  to  a  breach  of 
the  peace,  as  defined  in  New  York  Ck)nsoUda- 
tlon  Act  (Laws  1882,  c.  410)  |  1458,  one  of 
which  offenses  is  soliciting  within  a  thorough- 
fare or  public  place.  People  ex  rel.  St  Clair 
T.  Davis,  127  N.  Y.  Supp.  1072,  1075, 143  App. 
Div.  570. 


Drunkenness  in  a  public  place  is  a  nui- 
sance and  "disorderly  conduct,"  within  Klr- 
by's  Dig.  a  5438,  5461,  authorizing  municipal 
corporations  by  ordinance  to  prevent  nui- 
sances and  disorderly  conduct  Dewitt  v. 
LacottB,  88  S.  W.  877,  878,  76  Ark.  250. 

Violation  of  official  oondvot 

One  who,  Intrusted  with  official  power, 
violates  his  public  obligation,  betrays  his  of- 
ficial trust  and  loses  the  public  confidence 
by  selling  his  official  infiuence  or  vote  in  a 
body  of  which  he  is  a  member,  is  guilty  of 
"disorderly  conduct  in  office."  A  charge  that, 
in  effect,  alleges  that  a  member  of  a  city 
council  agreed  for  a  consideration  to  aid  in 
securing  a  valuable  contract  with  the  dty 
through  a  constituted  board  of  the  city,  and 
to  secure  an  increase  in  the  appropriation  for 
the  purposes  of  the  contract  to  unduly  in- 
crease the  profits,  sufficiently  sets  forth  con- 
duct amounting  to  "disorderly  behavior  and 
malconduct  in  office,"  for  which  such  officer 
may  be  expelled  under  the  statute;  and 
where  there  is  evidence  to  sustain  the  charge, 
and  no  illegality  appears  in  the  proceedings 
of  expulsion,  the  courts  will  not  interferCi 
by  mandamus.  Malconduct  in  office,  like  mis- 
conduct in  office  includes  such  acts  as 
amount  to  a  breach  of  the  good  faith  and  the 
right  action  that  are  tacitly  required  of  all 
officers.  Etzler  v.  Brown  (Fla.)  50  South. 
416-418. 

A  member  of  a  dty  council  who  is  guilty 
of  "grafting"  is  liable  to  expulsion  for  "dis- 
orderly conduct"  within  the  meaning  of  Pas- 
saic City  Charter,  {  19,  empowering  the  dty 
council  to  punish  or  expel  its  members  for 
disorderly  conduct.  Darmstatter  v.  City 
Council  of  City  of  Passaic,  79  Atl.  545,  546, 
81  N.  J.  Law,  162,  37  L.  R.  A.  (N.  S.)  150. 

The  words  "disorderly  conduct"  as  used 
in  a  charter  authorizing  a  city  council  to  ex- 
pel a  member  for  disorderly  conduct,  have 
reference  to  the  conduct  of  a  member  of  a 
coundl  acting  In  his  offidal  character.  "He 
who,  intrusted  with  official  power,  violates 
his  public  obligations,  betrays  his  offidal 
trust  and  abuses  the  public  confidence  by 
selling  his  official  infiuence  or  vote  in  the 
body  in  which  he  is  a  member,  is  guilty  of 
'disorderly  conduct' "  Any  conduct  which  is 
contrary  to  law  is  within  the  definition  of 
disorderly  conduct  as  given  by  standard  lexi- 
cographers, and  any  gross  violation  of  duty 
on  the  part  of  the  members  of  a  common 
council  is  within  the  legal  meaning  of  the 


words  used  in  the  diarter.    State  t.  Jersey 
City,  25  N.  J.  Law,  516»  540,  641.  , 

DISOBBEBI.Y   KOU8S 

Any  place  where  illegal  practices  are 
habitually  carried  on  is  a  "disorderly  house." 
State  V.  Martin,  73  Aa  548,  549,  77  N.  J. 
Law,  652,  24  L.  B.  A.  (N.  S.)  607,  134  Am. 
St  Bep.  814,  18  Ann.  Cas.  986. 

A  "disorderly  house"  may  result  from 
maintaining  a  place  wherein  any  practices, 
such  as  tippling,  fighting,  or  gaming,  are  per- 
mitted to  be  carried  on.  State  v.  Moore,  68 
AtL  165,  166,  75  N.  J.  Law,  619. 

A  charge  that  one  is  keeping  a  "disor- 
derly house"  means  that  he  is  so  keeping  a 
house  as  to  make  it  a  common  nuisance  to 
the  ndghborhood,  and  thereby  renders  him- 
self liable  to  indictment  Moore  v.  Beck,  58 
AtL  166,  71  N.  J.  Law,  7. 

A  "disorderly  house,"  within  the  statute 
punishing  any  person  who  shall  maintain  a 
common,  ill-governed,  and  disorderly  house, 
to  the  encouragement  of  idleness,  gaming, 
drinking,  fornication,  and  other  misbehavior, 
must  be  a  house  of  public  resort  one  fre- 
quented by  the  public,  where  illegal  practices 
are  habitually  carried  on,  to  the  corruption 
of  public  morals  and  safety.  The  house  is 
"ill-governed"  if  the  law  be  habitually  unob- 
served, and  it  is  "disorderly"  if  the  restraints 
of  order  and  law  are  habitually  violated. 
The  term,  therefore,  includes  a  house  in 
which  the  community  are  habitually  permit- 
ted to  assemble  and  buy  liquors  sold  in  vio- 
lation of  law.  Isolated  unlawful  sale  of  liq- 
uor in  a  drug  store,  inddent  to  the  business, 
would  not  make  the  drug  store  a  disorderly 
house;  but  where  one  operates  a  drug  store 
in  one  room,  and  back  of  it  in  another  room 
a  bar,  where  liquors  are  habitually  sold  to 
the  public  in  violation  of  law,  such  room  is 
a  disorderly  house,  the  term  "house"  as  so 
used  embracing  a  single  room  in  a  house  or 
building,  or  any  place  used  as  a  shelter  for 
disorderly  conduct  Walt  v.  People,  104  Pac. 
89,  91,  92,  46  Colo.  136. 

A  lessee  who  sublets  rooms  in  a  build- 
ing, and  who  keeps  a  key  to  the  building,  and 
who  reserves  to  himself  the  right  of  entry 
for  the  management  of  the  premises,  and 
who  knows  that  the  subtenants  are  of  evil 
repute,  and  who  occasionally  participates  in 
running  the  house  as  a  disorderly  house, 
keeps  a  "disorderly  house,"  in  violation  of 
Comp.  Laws  1897,  §  11,697.  People  v.  Hoek, 
134  N.  W.  1031.  1033,  169  Mich.  87. 

Gambling  hovse 

A  house  in  which  persons  are  permitted 
to  gather  and  gamble  in  violation  of  law  is 
a  "disorderly"  one,  however  quietly  it  may  be 
done.  Arenz  v.  Commonwealth,  102  S.  W. 
238,  239,  125  Ky.  737. 

Where  a  house  is  so  kept  that  no  one 
outside  of  its  inmates  is  disturbed,  annoyed, 


DISORDERIiT  HOUSE 


77 


DISOBDERLT  HOUSE 


or  coimpted  in  their  morals,  it  is  not,  as 
a  general  proposition,  a  "disorderly  house*'; 
bnt  the  annoyance  or  corrupting  influence 
must  reach  beyond  the  inmates  and  affect  the 
public  peace  or  morals  of  the  community. 
People  V.  Hoffman,  103  N.  Y.  Supp.  1000, 
1001,  118  App.  Div.  862. 

**At  common  law  a  'disorderly  house,'  in 
its  broadest  sense,  may  be  defined  as  a  house 
that  is  kept  in  such  a  way  as  to  disturb,  an- 
noy, and  scandalize  the  public  generally  or 
the  neighboihood,  or  the  passers-by  on  a  high- 
way, or  in  such  a  way  as  to  encourage  or  pro- 
mote breaches  of  the  peace,  or  to  corrupt  the 
morals  of  the  community."  '*A  'disorderly 
house'  is  a  house  in  which  people  abide  or  to 
which  they  resort  to  the  disturbance  of  the 
neighborhood,  or  for  purposes  which  are  in- 
jurious to  the  public  morals,  health,  con- 
renience,  or  safety."  "Any  place  of  public 
resort  •  •  ♦  in  which  illegal  practices 
are  habitually  carried  on,  or  when  it  becomes 
the  habitual  resort  of  thieves,  drunkards, 
prostitutes,  or  other  idle,  vicious,  and  dis- 
orderly persons,  who  gather  together  there 
for  the  purpose  of  gratifying  their  own  de- 
praved appetites,  or  to  make  it  a  rendesvous 
where  plans  may  be  concocted  for  depreda- 
tions won  society,  and  distorbing  either  its 
peace  or  its  rights  of  property."  "The  term 
'disorderly  house,'  as  defined  by  the  conunon 
law,  is  one  of  very  wide  meaning,  and  in- 
cludes any  house  or  place  the  inmates  of 
which  behaved  so  badly  as  to  make  it  a 
nuisance.'*  It  must  be  a  place  of  public  re- 
sort, or  a  place  frequented  by  the  public,  kept 
or  maintained  so  as  to  disturb  or  annoy  the 
public,  the  neighborhood,  or  passers-by,  or  a 
place  where  illegal  or  immoral  practices  are 
habitually  carried  on,  to  the  corruption  of  the 
public  health,  morals,  or  safety,  or  a  place  re- 
sorted to  by  idle,  dissolute,  vicious,  or  dis- 
orderly persons  for  the  purposes  of  concoct- 
ing depredations  on  society.  It  must  have 
some  of  the  above  elements,  from  which  it 
follows  that  it  must  have  some  of  the  ele- 
ments of  a  public  nuisance.  Mossman  v. 
City  of  Ft.  Collins,  90  Pac.  605,  606,  40  Colo. 
270, 11  L.  R.  A.  (N.  S.)  842,  122  Am.  St  Bep. 
1060  (quoting  and  adopting  definitions  in 
14  Cyc  p.  482;  State  v.  Williams,  30  N. 
J.  Law,  102;  State  v.  Grosofski,  94  N.  W. 
1077,  89  Minn.  343). 

As  l&oiise  of  prostltntion 

"A  'disorderly  house'  is  one  kept  for 
prostitution,  or  where  prostitutes  are  per- 
mitted to  resort  or  reside  for  the  purpose  of 
plying  their  vocation."  There  are  three  es- 
sential ingredients  of  the  offense  of  keeping 
a  disorderly  house  that  must  be  established 
1^  the  state  by  legal  and  competent  evidence 
beyond  a  reasonable  doubt:  (1)  That  defend- 
ant is  the  owner,  lessee,  or  tenant  of  said 
house ;  (2)  that  said  house  is  run  as  a  place 
where  prostitutes  are  permitted  to  resort  and 
reside  for  the  purpose  of  plying  their  voca- 


tion;  (3)  that  prostitutes  did  resort  and 
side  there  for  the  purpose  of  plying  their  vo- 
cation.   Bass  V.  State  (Tex.)  66  S.  W.  668. 

Under  Pen.  Code  1895,  art  369,  declaring 
that  a  "disorderly  house"  is  one  kept  for 
prostitution,  a  disorderly  house  can  be  kept, 
although  it  is  inhabited  by  only  one  prosti- 
tute; but  a  woman  of  bad  reputation  for 
chastity  occupying  a  house  frequented  by 
men,  which  is  a  quiet  and  orderly  house,  in 
which  no  act  of  illicit  intercourse  is  shown  to 
have  occurrcfd,  cannot  be  convicted  of  keeping 
a  "disorderly  house."  Ramey  v.  State  (Tex.) 
46  S.  W.  489,  490. 

Afl  a  noisy  plaoe 

To  constitute  a  house  a  "disorderly 
house"  in  law,  the  noises,  etc.,  must  be  usual, 
or  common,  and  the  disturbance  must  be 
general,  and  not  of  only  one  person  in  a 
thickly  settled  neighborhood.  Wilder  v. 
State,  60  S.  £>.  112,  113,  3  Ga.  App.  443. 

Pljfceo  where  utnoBiouu  interest  is  taken 

Those  who  maintain  a  place  where  usuri- 
ous rates  of  Interest  are  taken,  and  where  the 
statutes  prohibiting  usurious  interest  are 
habitually  violated,  are  indictable  for  keeping 
a  "disorderly  house."  State  v.  Diamant,  62 
Ati.  286,  73  N.  J.  Law,  131. 

Sale  o£  liqiiora 

**The  terms  'tippling  shop'  and  'disorder- 
ly house'  have  in  law  well-settled  and  well- 
defined  meanings,  and  those  meanings  are 
not  identical,  nor  is  either  necessarily  In- 
cluded in  the  other."  Territory  v.  Robertson, 
92  Pac.  144,  146,  19  Okl.  149  (quoting  and 
adopting  definition  in  City  of  Emporia  v. 
Volmer,  12  Kan.  622). 

In  this  state^  a  house  in  which  unlawful 
sales  of  liquor  are  habitually  made  is  a 
nuisance,  and  one  maintaining  it  Is  guilty  of 
keeping  a  "disorderly  house,"  and  by  the 
Werts  law  (2  Gen.  St  p.  1810)  any  person 
selling  any  of  the  liquors  named  without  a 
license  obtained  for  that  purpose  is  guilty  of 
the  offense  of  keeping  a  disorderly  house. 
Under  that  act,  a  conviction  for  keeping  a 
disorderly  house  may  be  had  on  proof  of  a 
single  sale  in  violation  of  its  provisions. 
Parker  v.  State,  39  Ati.  651,  652,  61  N.  J. 
Law,  308  (Citing  State  v.  Fay,  44  N.  J.  Law, 
474). 

"A  'disorderly  house'  is  any  plaoe  of 
public  resort  in  which  unlawful  practices 
are  habitually  carried  on,  or  which  becomes 
a  rendezvous  or  place  of  resort  for  thieves, 
drunkards,  prostitutes,  or  other  idle,  vicious, 
and  disorderly  persons,  who  gather  there  to 
gratify  their  depraved  appetites,  or  for  any 
purpose;  for  such  persons  are  regarded  as 
dangerous  to  the  peace  and  welfare  of  the 
community,  and  their  presence  at  any  place 
in  considerable  numbers  is  always  a  just 
cause  for  alarm  and  apprehension.  ♦  ♦  ♦ 
And  a  place  where  liquor  is  sold  under  a 
license  in  excessive  quantities,  whereby  per- 
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sons,  become  intoxicated,  and  where  brawls 
result  tberefrom,  is  a  disorderly  house,  and 
indictable  as  a  nuisance,  for  no  person  has  a 
right  to  carry  on  upon  his  own  premises  or 
elsewhere  for  his  own  gain  or  amusement  any 
public  business  clearly  calculated  to  injure 
and  destroy  public  morals  or  to  disturb  the 
public  peace."  State  ex  rel.  Crow  v.  Canty, 
105  S.  W.  107«,  1082,  207  Mo.  439,  15  L.  R.  A. 
(N.  S.)  747,  123  Am.  St.  Rep,  393,  13  Ann. 
Cfes.  787  (quoting  Wood,  Nuis.  §  38) ;  Reaves 
V.  Territory,  74  Pac.  951,  954,  13  Okl.  396 
(quoting  Wood,  Nuis.  p.  43,  {  38). 

To  constitute  a  "disorderly  house"  where 
intoxicants  are  sold,  spirituous,  vinous,  or 
malt  liquors  must  be  sold  or  kept  for  sale 
without  a  license,  and  a  single  sale  is  insuf- 
Ucient  Morford  v.  State,  131  S.  W.  568, 
569,  60  Tex.  Cr.  R.  190. 

Under  the  Penal  Code,  defining  a  **dis- 
orderly  house"  as  one  where  spirituous,  vi- 
nous, or  malt  liquors  are  kept  for  sale  without 
first  having  obtained  a  license,  an  indictment 
for  keeping  a  disorderly  house  is  not  insuf- 
ficient for  failure  to  allege  that  the  liquors 
k^t  for  sale  were  intoxicating.  Tacchini  y. 
State,  126  8.  W.  1139,  1140,  59  Tex.  Cr.  R. 
55. 

The  Penal  Code,  defining  a  "disorderly 
house"  as  a  house  where  intoxicating  liquors 
are  kept  for  sale  and  sold  without  a  license, 
OK  any  house  located  in  prohibition  territory 
in  which  nonintoxicating  malt  liquor  is  sold 
or  k^t  for  sale^  so  as  to  require  the  seller  to 
obtain  an  internal  revenue  license  under  the 
federal  laws,  etc.,  does  not  include  persons 
not  previously  Included,  but  merely  provides 
that,  where  by  law  a  license  is  required,  the 
carrying  on  of  the  business  without  a  license 
gives  to  the  house  the  quality  of  a  disorderly 
house,  and  a  club  organized  to  maintain  golf 
and  other  sports  which  maintains  a  clubhouse 
where  its  members  may  obtain  intoxicating 
liquors,  does  not  maintain  a  disorderly  house. 
State  V.  Duke,  137  S.  W.  654,  662,  104  Tex. 
355. 

A  single  sale  or  gift  of  intoxicating 
liquor  to  two  minors  of  the  age  of  19  years 
or  over,  by  a  dramshop  keeper,  does  not  make 
his  place  of  business  a  "disorderly  house," 
within  Ann.  St.  1906,  §  3012,  authorizing  the 
revocation  of  a  license  on  it  appearing  that  a 
dramshop  keeper  has  not  at  all  times  kept  an 
orderly  house,  since  a  disorderly  house  is  any 
house  to  which  people  resort  to  the  disturb- 
ance of  people  lawfully  within  the  place,  a 
house  used  or  resorted  to  for  the  purpose  of 
gaming,  or  immoral  purposes.  State  ex  rel. 
Arnold  V.  Llchta,  109  S.  W.  825,  827,  130  Mo. 
App.  284. 

The  title  of  Laws  1907,  p.  246,  c.  132,  be- 
ing an  act  to  amend  Pen.  Code  1895,  tit  10,  c. 
4,  art.  359,  defining  a  "disorderly  house"  as 
a  house  In  which  liquors  are  sold  without  a 
license,  and  adding  article  359a,  defining  the 
offense  of  pxocuring,  and  to  amend,  articles 


361,  362,  stating  who  shall  be  guilty  o£  tb^ 
offense  of  keeping  a  disorderly  house,  etc, 
is  sufficient,  under  Const,  art  3,  §  35,  to  in- 
clude a  provision  defining  a  disorderly  house 
as  a  house  where  intoxicating  liquors  are 
sold  without  having  a  license,  and  punishing 
a  keeper  of  a  disorderly  house;  and  it  is 
valid,  though  it  be  assumed  that  article  359a 
is  not  fairly  embraced  within  the  title,  that 
matter  being  clearly  separable,  and,  If  not 
within  title,  not  affecting  the  remainder  of 
the  act  Bumbaugh  v.  State,  120  S.  W.  423, 
424,  56  Tex.  Cr.  R.  331;  JoUff  v.  State,  109 
8.  W.  176,  178,  53  Tex.  O.  R.  6L 

DISORDERI.T  PEMOH 

Under  the  express  provisions  of  Cr.  Code, 
§  899,  subd.  3,  persons  who  pretend  to  tell 
fortunes  are  "disorderly  persons."  Fay  v. 
Lambourne,  108  N.  Y.  Supp.  874,  876,  124 
App.  Dlv.  245. 

A  wife  sued  for  the  alienation  of  her 
husband's  affection.  On  failure  to  recover 
the  parties  separated.  For  17  years  he  con- 
tributed to  her  support,  when  he  refused  so 
to  do,  though  earning  good  wages,  on  the 
ground  that  he  was  not  liable  unless  she  liv- 
ed with  him.  Held  that,  on  evidence  that 
her  own  earnings  were  insufficient  for  her 
support,  he  was  properly  convicted  as  a  "dis- 
orderly person,"  under  Code  Cr.  Proc.  S  899 
(1).  People  V.  Romalne,  109  N.  Y.  Supp.  1100, 
1101,  57  Misc.  Rep.  671. 

To  justify  a  conviction  of  being  a  "dis- 
orderly person,"  under  Code  Cr.  Proc.  {  899, 
defining  disorderly  persons  as  those  who 
abandon  their  wives  or  children  without  ade- 
quate support,  or  leave  them  in  danger  of 
becoming  a  burden  to  the  public,  the  proof 
must  show  that  the  family  of  accused  is  lia- 
ble to  become  a  public  burden.  People  v. 
Smith.  124  N.  Y.  Supp.  57,  139  App.  Dlv.  361. 

DISPATCH 

See   Customary    Dispatch;    Reasonable 
Dispatch. 

The  term  "dispatch"  is  a  technical  one 
in  the  postal  service,  and  means  a  mass  of 
matter  to  be  sent  to  a  certain  place  at  a 
certain  time.  The  term  "trip"  is  also  tech- 
nical, and  refers  to  the  wagon  which  will 
carry  the  whole  or  a  part  of  the  dispatch. 
Utah,  N.  &  C.  Stage  Co.  v.  United  States,  39 
Ct.  CI.  420,  438. 

DISPATCH  FOR  DISCHAR6IKO 

A  charter  party  providing  for  the  un- 
loading of  a  cargo  with  ''dispatch  f6r  dis- 
charging" requires  a  discharge  according  to 
the  custom  of  the  port.  The  Joseph  W. 
Brooks,  122  Fed.  881,  884. 


See  Train  Diapatcher, 
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DISPENSARY 

It  was  not  intended  by  the  use  of  the 
word  "dispensary"  in  the  act  of  August  1, 
1906  (Acts  1006^  p.  114),  to  provide  for  local 
option  elections  in  counties  where  the  sale 
of  liquor  is  unlawful  except  in  dispensaries, 
to  make  a  class  out  of  any  of  these  various 
forms  of  a  dispensary  that  are  found  under 
the  different  laws  providing  for  the  establish- 
ment of  such  institutions.  The  General  As- 
sembly evidently  intended,  by  the  use  of  the 
word  "dispensary,"  to  describe  a  place  where 
liquor  is  sold  by  governmental  authority, 
without  reference  to  whether  the  officers  in. 
charge  were  officers  of  the  state,  county,  or 
municipality,  or  how  the  profits  of  the  dis- 
pensary were  to  be  divided.  The  legislative 
intention  was  to  enable  the  people  of  the 
county  where  any  one  of  the  different  forms 
of  a  dispensary  appeared  to  express  their 
preference  as  to  whether  the  dispensary 
should  continue  in  that  county  Or  whether 
it  should  be  suspended.  City  of  Bamesville 
V.  Means,  57  S.  E.  422,  426,  128  Ga.  197. 


See  Person. 


As  state  officer,  see  State  Officer. 

DISPENSE 

"Dispense"  means  to  deal  out  in  por- 
tions; to  distribute;  to  give.  State  v.  Ball, 
123  N.  W.  826,  827,  19  N.  D,  782. 

"Dispense"  has  been  defined:  "To  deal 
out  in  portions;  to  distribute;  to  giva" 
Webster's  New  International  Dictionary. 
**To  deal  out;  to  apportion;  to  distribute. 
To  dispense  is  to  deal  out  generally  or  Ux- 
discrimlnately;  to  distribute,  deal  out  to,  or 
divide  among  individuals."  Worcester's  Dic- 
tionary. **To  deal  or  divide  out;  give  fort^x 
diffusively,  or  in  some  general  way;  prac- 
tice distribution  of."  Century  Dictionary. 
A  restaurant  keeper  who  serves  to  his  pa- 
trons at  his  premises  intoxicating  liquors  to 
whomsoever  orders  and  pays  for  the  same 
'^dispenses"  liquor  within  the  meaning  of  the 
statute.  It  has  also  been  held  that  giving 
away  liquors  constituted  dispensing.  Saw- 
yer V.  Frank,  132  N.  W.  861,  152  Iowa,  341 
(citing  Johnson  v.  Chattanooga,  36  S.  W. 
1092,  97  Tenn.  247). 

DISPONE 

"Dispone"  has  been  held  to  be  equivalent 
to  disposition,  and  to  mean  alienate.  In  re 
Hubbell  Trust,  113  N.  W.  512^  515,  135  Iowa, 
637,  13  L.  R.  A.  (N.  S.)  496, 14  Ann.  Cas.  640. 

DISPOSAL 

*The  words  "disposal"  and  "distribution" 
are   often    used   synonymously.      Scully    v. 


Squler,  90  Pac.  578,  577,  13  Idaho,  417,  80 
L.  R.  A.  (N.  S.)  183. 

The  ninth  clause  of  a  will  was  divided 
into  three  seemingly  distinct  parts,  the  first 
part  giving  and  bequeathing  to  testator's 
wife,  aftei  debts  and  bequests  made  in  other 
idauses  of  the  will  had  l>een  paid,  all  the 
residue  of  the  property,  both  personal  and 
real,  *^o  have  and  to  hold  during  her  life- 
time, to  manage  and  control  without  having 
to  ^ve  bonds,  and  this  is  to  be  in  lieu  of 
her  dower  Interest  in  my  estate^  for  the  ben- 
efit and  support  of  herself  and  my  two  minor 
children  ♦  ♦  ♦  excepting"  certain  describ- 
ed land,  which  by  the  second  part  of  the 
clause  he  devised  to  two  sons.  The  third 
part  of  the  clause  provided  ''the  remainder 
of  the  estate  after  these  bequests  are  made 
shall  be  at  my  wife,  M.  I.'s  disposal,  bat 
U  is  expressly  provided  that  if  any  of  my 
children  mentioned  in  this  will  shall  die  be- 
fore they  come  in  possession  of  their  bequest, 
it  will  revert  to  the  estate  and  shall  be  sub- 
ject to  the  same  conditions  as  the  estate  ac- 
cording to  the  terms  mentioned  in  the  will." 
Seld,  that  the  will,  aside  from  the  third  part 
of  the  ninth  clause,  having  disposed  of  all 
of  testator's  property,  the  word  "remainder" 
as  used  In  suoh  third  part  must  be  held  to 
refer  to  th^  remainder  after  the  wife's  Ufe 
estate,  and,  as  the  word  "disposal"  indicates 
the  power  of  absolute  disposfltion,  the  life 
estate  granted  by  the  first  part  of  the  ninth 
clause  was  raised  to  a  fee  simple  by  the 
third  part  <rf'  the  clause,  and  hence  the  wife 
took  a 'fee' rather  than  a  life  estate  in  the 
property  devised  and  bequeathed  to  her  by 
the  nluth  clause.  Ironside  v.  Ironside,  130  N. 
W.  414,  416,  150  Iowa,  628. 

The  word  "disposal,"  as  used  in  Bev.  St. 
U.  S.,  {  2387,  providing  that  whenever  any 
portion  of  the  public  lands  have  been  or 
may  be  settled  upon  and  occupied  as  a  town- 
site,  not  subject  to  entry  under  the  agri- 
cultural pre-emption  laws,  it  shall  be  law- 
ful,  in  case  such  town  be  incorporated,  for 
the  corporate  authorities  thereof,  and,  if 
not  incorporated,  for  the  Judge  of  the  coun- 
ty court  for  the  county  In  which  such  town 
is  situated,  to  enter  at  the  proper  land  of- 
fice the  land  so  settled  and  occupied  in 
trust  for  the  several  use  and  benefit  of  the 
occupants  thereof,  and  that  the  execution 
of  such  trust  as  to  the  disposal  of  the 
lots  in  such  town,  and  the  proceeds  of  the 
sales  thereof,  shall  be  conducted  under  such 
regulations  as  may  be  prescribed  by  the 
legislative  authority  of  the  state  or  terri- 
tory in  which  the  same  may  be  situated, 
means  distribution,  when  applied  to  the  lots 
that  were  actually  occupied  and  possessed, 
for  under  the  section  such  lots  are  already 
disposed  of;  that  is,  they  became  the  prop- 
erty of  the  occupants,  and  the  occupant  of  a 
town  lot,  at  the  time  of  the  entry  of  the 
townsite,  Is  its  real  owner.    Scully  v.  Squisr, 
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90  Pac.  573,  577,  13  Idaho,  417,  80  L.  B.  A. 
(N.  S.)  183. 

DXSPOSABIiE  PORTIOK 

A  will  by  a  resident  of  lioaisiaiia  of  the 
''disposable  portion"  of  all  the  property  she 
might  leave  passed  all  property  located  in 
Mississippi,  though  under  the  laws  of  Lou- 
isiana testatrix's  disposable  property  was 
only  one-third  of  her  estate.  L'Hote  y.  Boca 
(Miss.)  58  South.  656,  656. 

DISPOSE  OF 

See   Sell  and  Dispose  of;    Sell,   Give 

Away,  or  Otherwise  Dispose  of. 
Any  way  dispose  of,  see  Any. 
Otherwise  dispose  of,  see  Otherwise. 

To  "dispose  of"  means  to  part  with,  to 
Tellnquish,  to  get  rid  of,  to  alienate,  to  ef- 
fectually tranter.  Ck>nnely  v.  Putnam,  111 
6.  W.  164,  166,  51  Tex.  Civ.  App.  233. 

The  deflnitions,  that  to  "dispose  of*  prop- 
erty is  to  alienate  it,  assign  it  to  a  use, 
bestow  it,  direct  its  ownership,  and  that  it 
is  to  part  with,  to  sell,  to  alienate,  embrace 
both  the  popular  and  legal  significance  of 
the  word,  when  used  In  an  attachment  law 
in  connection  with  property.  Pearre  v. 
Hawkins,  62  Tex.  434,  437  (quoting  and 
adopting  Abb.  Diet  and  Webst  Diet). 

The  words  "disposed  of  are  not  of 
legal  technicality,  but  are  in  general  use. 
Great  variety  and  many  shades  of  meaning 
have  been  assigned  to  them  in  judicial  defini- 
tions. Webster  defines  them  as  "to  deter- 
mine the  fate  of;  to  exercise  the  power  of 
control  over;  to  fix  the  condition,  applica- 
tion, employment,  etc.,  of;  to  direct  or  as- 
sign for  a  use ;  to  exercise  finally  one's  pow- 
er of  control  over;  to  pass  over  into  the 
control  of  some  one  else,  as  by  selling." 
Where  a  will  gave  trustees  testamentary 
power  to  sell  certain  lands,  which  power 
they  did  not  exercise,  the  lands  did  not  fall 
within  another  cause  relating  to  lands  not 
otherwise  "disposed  of."  Whitfield  v.  Thomp- 
son (Miss.)  38  South.  113,  117. 

"Dispose "  in  the  sense  in  which  it  is 
used  in  the  Constitution  of  the  state  of  New 
York,  means  "to  part  with  to  another,"  "to 
put  into  another  power  and  control,"  or  "to 
give  away  or  transfer  by  authority."  New- 
comb  V.  Newcomb,  12  N.  T.  603,  620. 

The  word  "tried,"  as  used  in  Code  Civ. 
Proc.  §  976,  providing  that  an  issue  of  law 
may  be  brought  and  tried  as  a  contested  mo- 
tion, is  to  be  deemed  as  synonymous  with  the 
words  "disposed  of."  People  v.  Bleecker  St 
&  F.  F.  B.  Co.,  124  N.  Y.  Supp.  786,  787,  67 
Misc.  Bep.  582. 

Bev.  St  1009,  §  2294,  subd.  8,  authorizing 
an  attachment  where  defendant  has  fraudu- 
lently "disposed  of"  his  property  so  as  to 
hinder  or  defraud  creditors,  does  hot  apply 
to  conveyances  of  property;  subdivision  7 


only  applying  thereto.    Conran  v.  Fenn,  140 
S.  W.  82,  86,  159  Mo.  App.  664. 

Mortgaging  exempt  property  is  not  a 
disposal  thereof,  within  Code  1906,  |  2158, 
providing  that  where  an  owner  "disposes  of" 
exempt  property,  it  shall  not  thereby  become 
liable  to  his  debts.  And  so  section  2139,  cL 
10,  par.  "b,"  exempting  the  proceeds  of  a  sale 
of  such  property,  does  not  apply  where  a 
homestead  is  mortgaged  in  acquiring  another 
place,  to  which  the  occupant  removed,  and 
an  execution  is  thereupon  levied  against  the 
homestead;  there  having  been  no  sale  of 
the  property  and  no  attempt  to  subject  the 
.proceeds  of  a  sale  to  the  creditor's  debts. 
Bennett  Bros.  v.  Dempsey,  48  South.  901, 
902,  94  Miss.  406,  136  Am.  St  Bep.  584. 

A  lease  of  land  for  any  number  of  years 
does  not  violate  a  provision  in  an  instru- 
ment of  trust  that  the  property  shall  not  be 
sold  or  "disposed  of,"  since  a  voluntary  part- 
ing with  anything  short  of  an  estate  in  the 
land  is  not  a  "disposal"  of  it  In  re  Hubbell 
Trust,  113  N.  W.  512,  515,  135  Iowa,  637,  13 
L.  R.  A.  (N.  S.)  496,  14  Ann.  Cas.  640. 

Ky.  St  §  3941a,  authorises  persons  to 
pool  tobacco  raised  by  them  for  the  purpose 
of  grading  and  storing  it  to  obtain  a  higher 
price  therefor  than  they  could  obtain  by  sell- 
ing their  crops  separately.  Subsection  8 
(section  1786)  provides  that  the  agent  ap- 
pointed for  the  parties  to  such  contract  as 
provided  in  the  act  shall  have  the  sole  right 
to  sell  the  crops  pooled,  and  that  it  shall  be 
unlawful  for  any  owner  of  crops  so  pooled  to 
"dispose  of  it  without  written  consent  of  the 
agent  Held,  that  where  a  pooling  contract 
was  made  in  M.  county,  and  agents  appointed 
to  sell  the  tobacco  pooled  were  in  that  coun- 
ty, the  mere  removal  of  tobacco  pooled  by 
one  who  had  entered  into  the  contract  from 
M.  county  without  consent  of  the  agents  and 
with  Intent  to  sell  it  without  their  consent, 
in  violation  of  the  contract,  was  a  disposal 
of  it  within  the  statute,  though  it  was  actual- 
ly sold  in  another  state,  and  the  offending 
person  could  be  indicted  and  tried  in  M.  coun- 
ty.   Collins  V.  Commonwealth,  133  S.  W.  233, 

234,  141  Ky.  564 ;  Malone  v.  Same,  133  S.  W. 

235,  141  Ky.  570. 

The  term  "dispose  of,"  as  used  in  Pen. 
Code  1895,  {  680,  providing  that  any  cropper 
who  shall  sell  or  otherwise  dispose  of  any 
part  of  the  crop  grown  by  him  shall  be 
guilty  of  a  misdemeanor,  includes  only  those 
transactions  in  which  there  has  been  a  trans- 
fer by  the  defendant  of  either  title  or  ab- 
solute possession  of  the  property,  or  else 
some  such  disposition  of  it  as  would  destroy 
it  in  whole  or  in  part  It  means  to  alienate, 
to  effectually  transfer.  It  covers  "all  such 
alienations  of  property  as  may  be  made  in 
ways  not  otherwise  covered  in  the  statute; 
for  example,  such  as  pledges,  pawns,  gifts, 
bailments,  and  other  transfers  and  aliena- 
tions."   "To  dispose  of*  in  a  popular  sensei 
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as  used  in  reference  to  property,  means  to 
part  with  a  right  to  or  ownership  of  it;  in 
otber  words,  a  change  of  property.  If  this 
does  not  take  place,  it  would  scarcely  be 
said  the  property  was  disposed  of.  It  dif- 
fers In  meaning  from  the  word  "secrete." 
When  it  is  associated  in  the  context  with 
the  word  ''sell,"  then  under  the  principle 
contained  in  the  legal  expression  "noscltur  a 
sodls''  its  meaning  takes  on  some  limitation 
from  the  association.  Where  the  expression 
is  "sell  or  otherwise  dispose  of,"  the  other 
disposition  must  be  somewhat  in  the  nature 
of  a  sale.  It  does  not  include  a  mere  re- 
moTsl  of  the  property.  In  a  statute  pro- 
hibiting ••the  selling,  giving  away,  or  other- 
wise disposing  or*  certain  property  under 
certain  conditions,  the  expression  "otherwise 
dispose  of,"  in  the  absence  of  any  expression 
of  a  legislative  intent  otherwise,  must  be 
construed  to  apply  only  to  such  a  disposi- 
tion as  a  sale  or  gift  Scott  v.  State,  64  S. 
E.  1005,  1006,  6  Ga.  App.  332  (citing  United 
States  Y.  Hacker,  73  Fed.  292,  294 ;  Bullene 
T.  Smith,  73  Mo.  151,  161 ;  Rejmolds  v.  State, 
73  Ala.  3;  Franklin  v.  State,  12  Md.  246, 
248;  Pearre  ▼.  Hawkins,  62  Tex.  434,  437; 
In  re  Garr,  19  Atl.  145,  16  R  I.  645,  27  Am. 
St  Bep.  773;  Phelps  v.  Harris,  101  U.  S. 
370,  25  K  £d.  855;  Hawxhurst  v.  Rathgeb, 
51  Pac.  840,  119  CaL  531,  533,  63  Am.  St 
Rep.  142;  Robberson  v.  State,  3  Tex.  App. 
502,  503 ;  Robberson  y.  State,  14  South.  554, 
100  Ala.  37). 

To  ''dispose  of  liquor  in  any  manner" 
might  nnqnalifled  by  anything  else,  mean 
the  giving  of  it  away ;  but  in  a  statnte  pro- 
Tiding  that  any  persons  who  shall  barter, 
sell,  or  dispose  of  in  any  manner  any  spir- 
ituous liquor,  without  first  having  obtained  a 
hcense,  sliall  be  fined,  it  meant  to  part  with 
it  for  some  consideration,  or  with  some  mo- 
tive of  gain,  and  did  not  prohibit  the  giving 
of  it  away.  It  was  Intended  to  reach  those 
cases  where  persons  by  some  artifice  or  in- 
direction attempted  to  cover  np  a  sale,  and 
thus  evade  the  penalties  of  the  law.  litch 
T.  People  ex  reL  Town  of  Sterling,  75  Pac. 
1079,  1080,  19  Ck>lo.  App.  421  (citing  Wood  v. 
Territory,  1  Or.  223). 

SttU 

The  grant  of  a  power  to  "dispose"  of 
property  is  equivalent  to  the  power  to  alien- 
ate or  direct  the  ownership  of  the  property. 
Ironside  v.  Ironside,  130  N.  W.  414,  416,  150 
Iowa,  628. 

That  the  words  "sell"  and  "dispose,"  as 
used  in  a  will,  were  synonymous,  was  in- 
<llcated  by  the  words  "either  at  public  or 
private  sale"  appearing  after  the  direction 
tor  the  executrix  to  "seU  and  dispose"  of 
the  property  as  she  might  think  best  Kut- 
ledge  V.  Crampton  (Ala.)  43  South.  825,  826. 

••Whilst  it  may  be  true  that  when  the 
words  'disposed  or  are  used  in  connection 
with  the  word  'sell*'  in  the  phrase  'to  sell 
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and  dispose  oft'  they  may  often  be  construed 
to  mean  a  disposal  by  sale.  The  word  is 
nomen  generaUsslmum,  and  standing  by  it- 
self, without  qualification,  has  do  technical 
signification."  Phelps  v.  Harris,  101  U.  S. 
370,  381,  25  L.  Ed.  855. 

Sell  on  credit 

Land  was  conveyed  to  a  district  agricul- 
tural association  in  trust  as  a  place  for  hold- 
ing agricultural  exhibitions,  a  part  thereof 
to  be  sold  or  disposed  pf  to  the  best  advan- 
tage for  the  purpose  of  Improving  the  agri- 
cultural grounds  and  for  meeting  the  ex- 
penses of  the  trust,  Including  the  expenses  of 
litigation.  The  trustees  of  the  association 
thereafter  deeded  part  of  the  latter  tract  to 
B.  in  payment  of  legal  services  rendered  the 
association  and  of  services  to  be  rendered  in 
future.  Held,  that  the  power  of  disposition 
of  the  tract  was  not  limited  to  a  sale  for 
cash,  and  even  giving  the  word  "sale"  the 
definition  of  (Dlv.  Code  §  1721,  as  an  ex- 
change of  property  for  a  money  considera- 
tion, the  association  was  also  authorized  to 
"dispose"  of  the  property  which  would  em- 
power it  to  transfer  the  property  itself  in 
payment  of  legal  expenses.  Mansfield  v^ 
District  Agr.  Ass'n  No.  6,  97  Pac.  150,  161, 
154  Gal.  145. 

DI8P08IHO  MIND  AlTD  XEMOBT 

"A  'disposing  memory*  exists  when  one 
can  recall  the  general  nature,  condition,  and 
extent  of  hla  property,  and  his  relations  to 
those  to  whom  he  gives,  and  also  to  those 
from  whom  he  excludes  his  bounty.  He 
must  have  active  memory  enough  to  bring  to 
his  mind  the  nature  and  particulars  of  the 
business  to  be  transacted,  and  mental  power 
enough  to  appreciate  them  and  act  with 
sense  and  judgment  in  regard  to  them."  In 
re  American  Board  of  Com'rs  for  Foreign 
Missions,  66  Atl.  215, 221, 102  Me.  72  (quoting 
and  adopting  the  definition  in  Hall  v.  Perry, 
33  Atl.  161,  87  Me.  572,  47  Am.  St  Rep. 
352). 

"A  'disposing  mUid  and  memory'  may  be 
said  to  be  one  which  Is  capable  of  present- 
ing to  the  testator  all  of  his  property,  and 
all  the  persons  who  come  reasonably  within 
the  range  of  his  bounty ;  and  if  a  person  has 
sufficient  understanding  and  intelligence  to 
understand  his  ordinary  business,  and  to 
understand  what  disposition  he  is  making 
of  his  property,  then  he  has  sufficient  capaci- 
ty to  make  a  will."  Jones  v.  Thomas,  117 
S.  W.  1177,  1188,  218  Mo.  508  (quoting  and 
adopting  definition  in  Benoist  v.  Murrin,  58 
Mo.  322). 

To  constitute  a  "disposing  mind  and 
memory,"  it  is  not  essential  that  the  mind 
should  be  unbroken,  unimpaired,  unshatter- 
ed  by  disease  or  otherwise.  The  testator 
should  be  capable  of  recollecting  the  proper- 
ty he  is  about  to  bequeath,  the  manner  of 
distributing  it,  and  the  objects  of  his  bounty. 
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Hl8  mind  and  memory  should  be  sufficient- 
ly sound  to  enable  him  to  know  and  under- 
stand the  business  in  which  he  is  engaged 
at  the  time.  Sloan  y.  Maxwell,  3  N.  J.  Eq. 
563,  568,  573;  Jones  v.  Ck)lUns,  61  Atl.  398, 
399,  94  Md.  403  (quoting  and  adopting  the 
definition  in  Sloan  y.  Maxweu,  3  N.  J.  Eq. 
663). 

A  testator  has  a  "disposing  mind  and 
memory"  when  his  mind  and  memory  are 
sufficiently  sound  to  enable  him  to  recollect 
the  property  he  is  about  to  bequeath,  the 
objects  of  his  bounty,  and  the  manner  of  dis- 
tributing it ;  that  is  to  say,  to  know  and  to 
understand  the  business  in  which  he  was 
engaged  at  the  time  he  executed  the  will, 
though  his  memory  be  very  imperfect  and 
greatly  impaired  by  age  or  disease.  Stack- 
house  y.  Horton,  15  N..  J.  Eq.  202,  206. 

Disposrrioir 

See   Final  Disposition;    Unlawful   Dis- 
position of  Mortgaged  Goods. 
Other  disposition,  see  Other. 

By  "disposition,"  according  to  the  lex- 
icographers, is  meant  the  tendency,  bent,  pro- 
pensity, or  inclination  for  or  toward  a  par- 
ticular thing.  This  may  exist  without  the 
intent  or  design  of  doing  it  State  y.  Thomp- 
son, 111  N.  W.  319,  321,  133  Iowa,  741. 

In  xeply  to  counaers  argument  that  the 
ter^  "codicil,"  used  by  the  notary,  designated 
the  last  bequest  as  a  separate  act,  and  not 
as  a  part  of  the  one  will,  the  district  court 
said  that  the  notary  did  not  use  the  term 
"codicil"  alone,  but  styled  the  additional 
bequest  a  "codicil  and  addition  to  the  will," 
but  if  he  had  used  the  term  "codicil"  alone, 
he  would  have  been  using  a  term  synonymous 
with  the  word  "bequest"  or  "disposition"; 
that  the  Civil  Code  uses  the  word  "codicil" 
as  synonymous  with  the  word  "disposition," 
or  "legacy,"  in  the  provision  that  no  "dispo- 
sition" mortis  causa  shall  henceforth  be  made 
otherwise  than  by  a  last  will  or  testament, 
but  the  name  given  to  the  act  of  last  will 
is  of  no  importance,  and  disjiositions  may  be 
made  by  testament,  or  under  that  institution 
or  heir,  of  legacy,  codicil,  donation  mortis 
causa,  or  under  any  other  name  Indicating 
the  last  will,  provided  that  the  act  be  clothed 
with  the  forms  required  for  the  validity  of 
the  testament,  and  the  clauses  it  contains, 
clearly  establish  that  it  is  a  "disposition"  of 
last  will.  The  conclusions  of  the  district 
court  were  affirmed.  Oglesby  y.  Turner,  50 
South.  859,  864,  124  La.  1084. 

DISPOSSESS 

The  word  "dispossess,"  in  a  lease  author- 
izing the  landlord,  in  case  of  default  in  the 
payment  of  rent,  to  re-enter  by  force  or  oth- 
erwise, and  providing  that  on  any  default 
by  the  lessee  the  landlord  may  either  dispos- 
sess the  lessee  or  resort  to  a  deposit  made 
by  the  lessee  to  secure  the  performance  of' 


covenants,  includes  remoral  from  premises 
by  the  remedies  afforded  to  a  landlord  to 
regain  possession  for  nonpayment  of  rent. 
Anzolone  y.  Paskusz^  88  N.  Y.  Supp.  203,  206, 
96  App.  Diy.  188. 

The  word  "repossess,**  as  used  in  a  cove- 
nant in  a  lease  authorizing  the  landlord,  on 
the  tenant's  breach  of  covenant,  to  re-enter 
the  premises  and  repossess  himself  of  the 
same,  was  not  equivalent  to  "dispossess,"  as 
used  in  the  statute  providing  for  regaining 
possession  of  real  property  by  summary  pro- 
ceedings. Kleinstein  y.  Gonsky,  118  N.  Y. 
Supp.  949,  950,  134  App.  Div.  266. 

When  the  owner  of  an  easement  is  de- 
prived of  his  right,  he  Is  not  referred  to  as 
having  been  "dispossessed"  of  the  land,  bat 
it  is  referred  to  as  an  "interference,**  "ob- 
struction," or  "disturbance."  The  remedy  is 
on  the  case  for  damages  for  the  injury  done, 
or,  if  this  is  inadequate*  permanent  injunc- 
tion is  the  proper  remedy.  Kansas  &  0.  P. 
R.  Co.  y.  Burns,  79  Pac.  238,  240,  70  Kan. 
627. 

Disseisin  dtstlagnished 

See  Disseisin. 

DISPROPORTIONATE  TO  THE  VALUE 

In  a  statute  relating  to  sale  of  land  in 
probate  proceedings,  providing  that  the  court 
must  examine  the  return  of  the  sale,  and  if 
the  proceedings  were  unfair,  or  the  suni 
bid  "dlspc€^;>ortlonate  to  the  value,*'  the 
words  quoted  mean  disproportionate  to  tlie 
value  at  the  time  of  the  bid.  It  would  not 
be  sufficient  for  the  court  to  merely  find  that 
a  sum  exceeding  the  bid  by  10  per  cent,  might 
be  obtained,  but  it  must  also  find  that  the 
bid*  when  it  was  made,  was  disproportion- 
ate to  the  value,  or  that  the  proceedings 
were  unfair.  In  re  Leonis*  Estate,  71  Pac. 
171,  173,  138  CaL  194;  McGregor  y.  Jensen, 
109  Pac.  729,  731,  18  Idaho,  320. 

In  a  complaint  for  specific  performance, 
alleging  that  the  consideration  which  plain- 
tiff was  to  pay  was  adequate  and  "not  dis- 
proportionate to  the  value'*  of  the  lands,  the 
expression  "not  disproportionate  to  the  val- 
ue** is  rather  a  circumlocutory  form  for 
"equal  In  value,**  and  meets  the  requirement 
that  the  adequacy  of  the  consideration  must 
be  shown.  Kerr  y.  Moore,  92  Paa  107,  108, 
6  Cal.  App.  305. 

DISPUTABLE  PRESUMPTION 

"Disputable  presumptions  of  law"  do  not 
belong  to  the  law  of  evidence,  but  to  a  much 
larger  topic;  the  topic  of  legal  reasoning  in 
its  application  to  particular  subjects.  They 
are  aids  to  reasoning  and  argumentation,  and 
assume  the  truth  of  cei*tain  matters  for  the 
purpose  of  some  given  Inquiry.  They  may 
be  grounded  on  general  experience,  or  prob- 
ability of  any  kind,  or  merely   on  policy 


DISPUTE 


sa 


DISSEISIN 


and  conyenlence.  On  whatever  baafta  they 
rest,  they  operate  in  advance  of  argument 
or  evidence,  or  irre&|)ective  of  them,  by  tak- 
ing something  for  granted,  by  assuming  its 
existence;  and  the  exact  scope  and  operation 
of  these  prima  facie  assumptions  are  to  cast 
Qpon  the  party  against  whom  they  operate 
the  duty  of  going  forward  in  argument  or 
evidence  on  the  particular  ^oint  to  which 
they  relate,  but  th^  are  not  in  themselves 
either  argument  or  evidence,  although  for 
the  time  being  they  accomplish  the  result  of 
both.  In  re  CJowdry's  Will,  60  AtL  141,  142, 
77  Vt.  359,  3  Ann.  Cas.  70  (citing  Thayer, 
PreUm.   Treatise^   Ev.  314). 

DISPUTE 

See  Amount  in  Dispute;  Matter  in  Dis- 
pute; Real  and  Substantial  Dispute; 
Substantial  Dispute;  Value  In  CJon- 
tioversy  or  Disputa 

The  treaty  between  the  United  States 
and  Germany,  giving  consuls  general,  consuls, 
eta,  exclusive  charge  of  the  internal  order 
of  the  merchant  vessels  of  their  nation,  and 
exclusive  power  to  determine  differences  of 
every  kind  arising,  eiHier  at  sea'  or  in  port, 
between  captains,  officers,  and  crews,  does 
not  prevent  an  action  in  the  courts  for  per> 
sonal  injuries  from  negligence  on  the  part 
of  the  owners,  agents,  servants,  and  crew 
of  snctk  a  vessel,  although  such  an  action 
might  bring  Into  question  contradictions  or 
differences  in  the  statements  of  occurrences 
by  the  various  officers  or  members  of  the 
crew.  This  is  a  question  of  evidence,  and 
not  sQch  a  matter  of  substantial  rights  as  to 
be  legally  termed  a  "dispute  or  difference," 
in  the  sense  of  meaning  a  case  at  law  or 
a  daim  to  be  litigated.  The  Baker,  167  Fed. 
485,  487. 

DISPITTEB  OIiAlM 

Where  an  executor,  in  giving  notice  of 
a  dispute  or  rejection  of  a  claim  under  Code 
Civ.  Proc  N.  Y.  i  1822,  at  the  same  time 
does  or  says  anything  from  which  claimant 
may  reasonably  infer  that  the  determination 
to  dispute  or  reject  Is  not  final,  but  the 
daim  will  be  further  examined  and  consider^ 
ed,  it  is  not  a  "disputed  claim"  within  the 
meaning  of  the  statute.  In  re  Latham's 
Will,  180  N.  Y.  Supp.  535,  539, 146  App.  Div. 
849. 


DISQUALIFY 

See  Mental  Disqualification;  Permanent- 
ly Disqualified. 
Otherwise  disqualified,  see  Otherwise. 

Under  Rev.  St  e  3,  $  IS,  which  provides 
tliat  administration  shall  be  granted  to  the 
husband  upon  the  estate  of  his  wife,  if  he 
will  aoc^t  the  same  and  is  not  disqualified, 
&  husband  is  not  "disqualified,*'  so  as  to 
jostU^  the  county  court  in  refusing  him  let- 
ters of  administration^  l)ecau8e  of  a  post- 


nuptial contract  by  which  he  relinquished  all 
his  right  and  interest  in  his  wife's  estate. 
Orear  v^  Crum,  25  N.  B.  1097,  1098,  135  IlL 
294. 

DISQUAUFYING  IKTZTREST 

The  "disqualifying  interest"  precluding 
a  person  from  testifying  to  a  transaction  by 
him  with  a  person  since  deceased,  as  provid- 
ed by  €k>de,  {  46(M,  is  an  interest  in  .  the 
event  of  the  case,  and  not  in  the  question  to 
be  decided,  and  the  witness'  liability  to  a 
Uke  action  or  his  standing  in  the  same  pre- 
dicament, if  the  verdict  cannot  be  given  in 
evidence  for  or  against  him,  is  an  interest  in 
the  question  only,  which  does  not  disqualify. 
MoUiSon  V.  mttgers,  118  N.  W.  512,  514^  140 
Iowa,  365,  29  L.  B.  A.  (N.  S.)  1179. 

DISREGARD 

In  an  instruction  that  •'you  are  not  at 
liberty  to  disregard  such  testimony  entirely," 
to  "disregard"  means  to  overlook,  to  pay  no 
attention  to,  to  ignore;  and  as  it  was  their 
duty  to  consider  the  evidence,  to  properly 
regard  and  weigh  it,  and  then  believe  or 
disbelieve  it  as  they  should  see  fit,  the  prov* 
inee  of  the  jury  was  not  invaded  in  any 
manner  by  the  instruction.  Eversou  v.  State, 
93  N.  W,  394,  396,  4  Neb.  (Unof.)  109. 

An  faistruction  that,  if  any  witness  had 
willfully  testified  falsely  in  regard  to  any 
material  fact,  the  jury  was  at  liberty  to  "dis- 
regard and  discard  his  entire  testimony," 
is  not  objectionable  because  of  the  use  of 
the  words  ''disregard"  and  "discard,"  instead 
of  "distrust,"  as  used  in  Code  Olv.  Proa  i 
2061,  subd.  3,  providing  that,  when  a  witness 
is  false  in  one  part  of  his  testimony,  he  is  to 
be  "distrusted"  in  the  others,  since  the  court 
did  not  tell  the  jury  that  they  ought  to  re- 
ject, or  that  they  must  reject,  the  entire 
evidence  of  the  witness,  but  simply  instructed 
them  that  they  were  at  liberty  to  disregard 
and  discard  the  whole  evidence  of  a  witness 
who  had  willfully  testified  falsely  to  a  mate- 
rial fact  in  the  case.  Whitaker  v.  California 
Door  Co.,  96  Pac.  910,  911,  7  CaL  App.  757; 
People  V.  Soto,  59  CaL  367. 


DISSEISE 

DISSEISIN 

"A  'disseisin'  is  when  one  enters,  intend- 
ing to  usurp  the  possession  and  to  oust  an- 
other of  the  freehold."  Toney  v.  Knapp,  106 
N.  W.  552,  553,  142  Mich.  652  (quoting  and 
adopting  definition  In  1  Gre^nl.  Cruise,  51). 

**  'Disseisin'  is  the  wrongful  putting  out 
of  him  that  is  seised  of  the  freehold,  an  at- 
tack upon  him  who  is  in  the  actual  posses- 
sion and  turning  him  out,  an  ouster  from  a 
freehold  in  deed."  Dobbins  v.  Dobbins,  53 
S.  B.  870,  872,  141  N.  C.  210,  10  L.  R.  A.  (N. 
S.)  185,  115  Am.  St  Rep.  682  (citing  8  Black. 
Cona.  167). 
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••It  is  •  •  •  laid  down  that  if  A.  ex- 
ecutes to  B.  a  lease  for  the  lands  of  C,  and 
B.  enters,  this  is  a  'disseisin*  by  A.,  and  the 
reason  assigned  is  that  the  demise  to  B.  is 
equivalent  to  a  command  to  enter  the  land 
of  O."  Bradstreet  v.  Huntington,  6  Pet  (30 
U.  S.)  402,  434,  8  li.  Ed.  170. 

Dispossession  distinsuisl&ecl 

Disseisin  is  always  a  wrongful  disposses- 
sion; 1.  e.,  it  Is  never  supported  by  a  good 
title.  "Disseisin"  and  "ouster**  mean  very 
much  the  same  thing  as  "adverse  possession." 
Earnest  v.  little  Blver  Ltand,  etc.,  Co.,  75  S. 
W.  1122,  1126,  109  Tenn.  427  (citing  Feid. 
Real.  Prop.  §§  693,  694;  Goal  Greek  Gonsol. 
Goal  Co.  V.  East  Tennessee  Iron  &  Coal  Co., 
59  S.  W.  634,  105  Tenn.  574). 

Possession 

Taking  possession  and  occupancy  of  va- 
cant land  by  a  mere  squatter  does  not  work 
a  "disseisin"  of  the  true  owner,  nor  will  such 
possession  ripen  Into  title.  Jasperson  v. 
Scharnlkow,  150  Fed.  571,  573,  80  0.  C.  A. 
373, 15  L.  R.  A.  (N.  S.)  1178. 

An  adverse  possession  cannot  begin  until 
there  has  been  a  diss^sin,  and  to  constitute 
a  •'disseisin"  there  must  be  an  actual  expul- 
sion of  the  true  owner  for  the  full  period 
prescribed  by  the  statute.  Hume  v.  Rogue 
River  Packing  Co.,  92  Pac.  1065,  1071,  51  Or. 
237,  31  L.  R.  A.  (N.  S.)  396,  131  Am.  St  Rep. 
TS2. 

The  possession  of  land  by  a  tenant  in 
common  may  become  adverse,  if  he,  by  his 
acts  and  conduct,  disseises  his  co-tenants  by 
repudiating  their  title  and  claims  adversely 
to  them ;  it  being  necessary  to  constitute  "dis- 
seisin" that  there  be  outward  acts  of  exclu- 
sive ownership,  and  such  as  by  their  own  im- 
I)ort  would  impart  notice  to  the  co-tenants 
that  an  actual  disseisin  was  intended.  Car- 
penter V.  Fletcher,  88  N.  E.  162,  239  111.  440. 

Since  there  could  be  no  adverse  posses- 
sion of  public  land  on  which  a  mining  claim 
was  located  while  the  title  was  in  the  United 
States,  there  was  no  ''disseisin"  sufficient  to 
start  the  statute  of  lin^tatlons  in  operation, 
as  against  the  locator  of  such  claim,  prior  to 
the  Issuance  of  a  government  patent  to  him 
therefor.  Tyee  Oonsol.  Mln.  Co.  v.  Lang- 
stedt,  136  Fed.  124, 128,  69  C.  C.  A.  548  (dtlng 
United  States  v.  De  la  Maza  Arredondo,  6 
Pet  [31  U.  S.]  743,  8  L.  Ed.  547). 

Color  of  title  and  mere  possession  there- 
under by  one  or  more  of  a  number  of  tenants 
in  common,  however  long  continued,  does  not 
amount  to  a  "disseisin"  of  the  co-tenants 
out  of  possession,  and  is  therefore  not  ad- 
verse. The  possession  of  one  tenant  in  com- 
mon is  the  possession  of  all.  Russell  v.  Ten- 
nant,  60  S.  B.  609,  611,  63  W.  Va.  628,  129 
Am.  St  Rep.  1024. 

DISSEIZIN 

See  Disseisin. 


DISSENT 

Where  testator's  son,  though  named  as 
such,  refused  to  act  as  director  of  the  cor- 
poration, and  testator's  wife,  who  acted  as 
such,  disagreed  as  to  voting  the  stock  with 
the  remaining,  persons  designated  as  tarusteea 
who  had  accepted  the  trust,  there  was  not  a 
"dissent"  of  two  of  the  directors  within  the 
meaning  of  the  will  so  as  to  confer  any  au- 
thority as  to  voting  the  stock  upon  the  cor- 
porate executor  or  trustee.  Elger  v.  Boyle, 
126  N.  Y.  Supp.  946,  948,  69  Misc.  Rep.  273. 

DISSENT  FROM  VERDICT 

After  a  verdict  in  favor  of  defendants 
had  been  rendered,  a  statement  of  one  of  the 
Jurors  that  the  jury  Intended  that  plaintiff 
should  have  the  building,  and  be  permitted 
to  remove  it,  to  which  defendants  at  once 
agreed,  did  not  constitute  a  "dissent  from  the 
verdict,"  within  Kirby*s  Dig.  §|  6203,  6204, 
providing  that,  if  any  juror  dissents,  the  jury- 
must  be  again  sent  out  for  deliberation,  and 
therefore  did  not  justify  the  court  in  refus- 
ing to  accept  the  verdict,  and  to  enter  judg- 
ment thereon.  Harris  v.  Graham  &  Bordley. 
Ill  S.  W.  984,  986,  86  Ark.  570. 

DISSIMILAR  CONDITION 

The  ownership  or  nonownershlp  by  the 
shipper  of  the  goods  tendered  for  carriage  is 
not  a  ''dissUnilar  condition,'*  within  the  mean- 
ing of  Act  Peb.  4,  1887,  c  104,  f  2,  24  Stat. 
379,  prohibiting  inequality  and  discrimina- 
tion in  rate&  Interstate  Commerce  Commis- 
sion V.  Delaware,  L.  &  W.  R.  Co.,  31  Sup.  Ot. 
392,  398,  220  U.  S.  235,  65  L.  Ed.  448. 

DISSOLUTION 

See  De  Facto  Dissolution. 

By  a  "dissolution"  in  law  is  meant  a 
dlssoluticm  which  may  take  place  either  by 
a  judgment  of  a  court  of  competent  juris- 
diction, or  by  a  legislative  repeal  of  a  char- 
ter of  a  corporation  where  the  right  of  re- 
I>eal  has  been  reserved  in  the  statute  grant- 
ing the  charter,  or  in  the  Constitution  or  in 
the  general  law,  or  by  the  expiration  of  the 
period  named  In  the  diarter  as  the  period  of 
the  duration  of  the  life  of  the  corporation. 
Youree  v.  Home  Town  Mut  Ins.  Co.  of  War- 
rensburg,  79  S.  W.  176,  178,  180  Mo.  153  (cit- 
ing Thomp.  Corp.). 

The  word  "dissolution,"  as  used  in  a  char- 
ter provision  as  to  the  disposition  of  property 
on  the  dissolution  of  a  subordinate  council  of 
a  beneficiary  order  having  governmental  pow- 
ers to  grant  charters,  enact  laws,  levy  taxes, 
and  dissolve  subordinate  councils,  should 
be  construed  as  meaning  what  It  would  mean 
when  we  speak  of  a  corporation  b^ng  dis- 
solved by  an  act  of  government  or  judicial 
proceedings.  State  Council  of  Junior  Order 
of  United  American  Mechanics  of  New  Jersey 
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r.  Ubterprise  CbimcU  No.  6,  72  AtL  19,  20, 
75  N.  J.  Eq.  245. 

Of  eorporation 

Good  cause  for,  see  Good  Cause. 

A  **dlssolatioii'*  of  a  corporation,  within 
the  contemplation  of  the  law,  is  the  death  of 
Uie  corporation.  It  means  a  disintegration, 
a  separation,  a  going  out  of  business.  Theis 
T.  Spokane  Falls  Gaslight  CO.,  74  Pac.  1004, 
1006^  34  Wash.  23. 

cav.  Code  1901,  par.  772,  providing  that  a 
coiporation  may  be  dissolved  by  a  majority 
vote  of  its  members,  and  I^ws  lOOH,  No.  82, 
providing  for  the  dissolution  of  a  corporation 
by  direction  of  the  holders  of  the  majority 
of  its  outstanding  stock  represented  at  the 
meeting,  does  not  authorize  the  reorganiza- 
tion of  a  corporation  into  another  corporation 
by  a  majority  vote  of  its  members,  as  the 
"dissolution"  of  the  corporation  means  its 
onnplete  destruction  and  the  liquidation  and 
distribution  of  its  assets,  and  Act  82  does  not 
aatlu>ri2se  the  majority  of  the  stockholders 
to  give  away  the  corporate  assets,  or  to  place 
upon  nonassenting  stockholders  the  necessity 
of  being  parties  to  a  continuation  of  the  bus!- 
Bess  under  a  new  corporate  franchise.  Far- 
Ish  V.  Oieneguita  Copper  Co.,  100  Pac.  781, 
783,  12  Ariz.  285. 

*Bl88olution,"  in  the  sense  in  which  the 
term  is  used  in  Gen.  St  1906,  |  2081,  con- 
soBULting  the  right  of  corporate  creditors  to 
proceed  against  tlie  stockholders  for  the  col- 
lection of  their  claims  upon  a  dissolution  of 
the  coiporation,  takes  place  when  the  oor- 
poraticm  comes  into  the  condition  of  having 
debts  and  no  assets  and  has  ceased  to  act  and 
exercise  its  corporate  functions,  or  has  suf- 
fered acts  to  be  done  which  end  the  object 
for  wliich  it  was  created.  Knight  &  Wall 
Co.  V.  Tampa  Sand  lAme  Brick  Co.,  40  South. 
285,  289,  55  Fla.  728. 

DISSOLVE 


A  corporation  which  for  two  years  has 
failed  to  pay  its  franchise  tax,  so  that  its 
diart^  and  powers  have^  under  Franchise 
Tax  Act  (21  DeL  Laws,  c.  106)  |  10,  become 
inoperative  and  void,  and  whose  charter  the 
Governor  has  proclaimed  r^ealed,  as  requir- 
ed by  section  11,  is  within  General  Corpora- 
tion Act  (22  DeL  Laws,  c  166)  §  43,  providing 
that  "when  a  corporation  ♦  ♦  ♦  shall  be 
^dissolved*  in  any  manner  whatever'*  a  court 
of  chancery  may  appoint  a  receiver  for  it 
Uamed  v.  Beacon  Hill  Real  Estate  Co.  (DeL) 
80  AtL -805,  808. 

DI880I.VIHO  coHDmoir 

The  Code,  recognizing  conditional  con- 
tracts, recognizes  a  classiflcation  of  condi- 
tions; it  recognizes  '^conditions  precedent" 
and  "conditions  subsequent,"  "snsiienslve  con- 
ditions" and  "dissolving  or  resolutory  condl- 
tioDs,"  and  it  aittzes  to  each  their  appropriate 


legal  effect.  The  claim  of  a  vendor  to  prop- 
erty immobilized  by  the  purchaser  and  seized 
and  sold  in  enforcing  a  pre-existing  mortgage, 
made  under  a  condition  in  the  contract  of 
sale  that  the  title  was  to  remain  in  the  ven- 
dor until  the  eitire  price  was  made  was  not 
the  "resolutory  or  dissolving  condition,"  but 
the  "suspensive  condition."  W.  T.  Adams 
Mach.  Co.  V.  Newman,  82  South.  88,  41,  42, 
107  La,  702. 

DISTANCE 

See  Convenient  in  Point  of  Distance; 
Same  Distance. 

DISTILUTION 

"The  'distillation'  of  spirits,  and  the  rec- 
tification of  them  after  they  are  distilled, 
appear  to  be  distinct  and  separate  acts." 
United  States  v.  Tenbroek,  2  Wheat  (15  IT. 
S.)  248,  258,  4  L.  Ed.  231. 


DismxBD  oni 

So-called  olein, 
grease.  In  the  form 
grease,"  within  the 
July  24,  1807,  c.  11,  | 
80  Stat  172,  but  is 
oil,"  under  Schedule 
Swan  &  Finch  Co.  v. 
173. 


a  distillate  from  wool 
of  an  oil,  is  not  "wool 
meaning  of  Tariff  Act 
1,  Schedule  O,  par.  279, 
dutiable  as  a  "distilled 
A,  par.  3,  30  Stat.  151. 
United  States,  172  Fed. 


DI8TILI.ED  UQtrOB 

Liquor  as  including,  see  Liquor. 

DISmXED  SPfBITS 

Bay  rum  Is  not  within  the  enumeration 
of  "distilled  spirits,"  defined  in  section  8248, 
Rev.  St,  as  "ethyl  alcohol,  •  •  •  includ- 
ing all  dilutions  and  mixtures  of  this  sub- 
stance." Anderson  v.  Newhall,  161  Fed.  906, 
908,  88  C.  O.  A.  511. 

DUTIIXER 

A  "distiller"  may  act  in  the  capacity  of 
a  warehouseman.  Commonwealth  v.  Walker, 
89  S.  W.  180,  181,  121  Ky.  274  (citing  Ky. 
Stat  1903,  §  2572a,  subsea  6). 

DISTINCT 

DISTINCT     SPEGIZTGATIOir    OF    EB- 
ROR 

The  ferm  "distinct  spedflcatlon  of  er- 
ror," within  Ck>urts  of  Civil  Appeals  rule  25 
(67  S.  W.  XV),  defining  the  term  as  a  require- 
ment that  an  assignment  of  error  shall  not 
only  point  out  the  particular  part  of  the  pro- 
ceedings complained  of,  but  also  the  partic- 
ular matter  in  which  the  judgment  is  er- 
roneous, contemplates  that  the  error  shall  be 
pointed  out  and  a  statement  in  what  it  con- 
sists made.  Cobb  v.  Johnson  (Tex.)  105  S.  W. 
847,  850. 

DISTIHGTnnB  FORGE 

Under  Laws  1909,  p.  277,  c.  187,  includ- 
ing a  definition  of  intoxicating  liquors  as  a 
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beTerage  retaining  the  alcoholic  principle  as 
a  "distinctive  force/'  a  defendant  having  sold 
Uqnor  labeled  '^Purity  Malt,"  commonly  sold 
in  the  state  as  a  substitute  for  beer,  and  con- 
taining 1.75  per  cent,  of  aloohol  by  volume 
and  1.40  per  cent  of  alcohol  by  weight,  was 
guilty  in  violation  of  the  prohibitory  law. 
State  V.  Fargo  Bottting  Works  CJo.,  124  N.  W. 
387,  389,  19  N.  D.  396,  26  L.  R.  A.  (N.  S.)  872 ; 
Same  v.  American  Bottling  Ass'n,  124  N.  W. 
396,  19  N.  D.  344. 

DISTINGTi:.T 

A  protest  did  not  set  f6rth  the  importer's 
objections  "distinctly  and  spedflcally,"  with- 
in the  meaning  of  the  Customs  Administra- 
tive Act  (26  Stat.  137),  where  goods,  which 
should  have  been  classified  free  of  duty  un- 
der a  paragraph  relating  to  "Jute  bagging," 
were  asserted  In  the  importers*  protest  to 
be  free  under  a  paragraph  relating  to  "bur- 
laps," aod  there  was  no  suggestion  that  the 
importers  at  the  time  of  filing  the  protest  had 
in  mind  the  former  provision*  CoTbitt  k  Mao 
leay  Go.  v.  United  States,  15S  Fed.  648,  650. 

While  alternative  grounds  of  dissatis- 
faction may  properly  be  stated  in  protests 
against  decisions  by  collectors  of  customs, 
this  rule  does  not  permit  the  enumeration  of 
a  long  list  of  par^Lgraphs,  many  of  which  are 
entirely  remote,  with  the  purpose  of  cover- 
ing everything.  Under  the  provision  in  the 
Customs  Administrative  Act  (26  Stat.  137), 
that  protests  shall  set  forth  "distinctly  and 
specifically"  the  importers'  grounds  of  ob- 
jections, it  is  not  enough  that  the  provision 
ultimately  relied  upon  can  be  found  some- 
where in  the  protest.  Protests  each  cover- 
ing 24  separate  provisions  of  the  tariff,  which 
carry  about  50  different  rates  of  duty,  are 
invalid  as  not  setting  forth  the  importers' 
objections  "distinctly  and  specifically,"  with- 
in the  intent  of  the  Customs  Administrative 
Act  J.  H.  Llchtenstein  &  Co.  T.  United 
States,  175  Fed.  1016,  1017. 

DISTINGUISH  ' 

DISTINGUISH  BETW££K  RIGHT  AKB 
WRONG 

The  phrase  "distinguish  between  right 
and  wrong,"  as  applied  to  the  defense  of  in- 
sanity, means  that  the  defendant  had  not 
the  mental  capacity  to  know  that  he  was 
doing  a  moral  wrong.  If  his  mind  is  not  so 
diseased  at  tiie  time  of  the  crime  as  to  pre- 
vent him  from  knowing  the  nature  and  qual- 
ity of  his  act  or  if  he  did  know  the  nature 
and  quality  of  his  act  t^hat  he  was  morally 
doing  a  wrong,  he  has  sufficient  mental  ca- 
pacity to  be  responsible  for  his  acts.  State 
V.  Wetter,  83  Pac.  341,  347,  11  Idaho,  433. 

DISTINGUISHED  BAI1I.OT 

Webster  defines  "distinguishing"  as  "con- 
stituting a  difference  or  distinction  from 
everything  else.'^  The  election  law  provided 
tiiat  if  on  the  face  or  back  of  any  ballot 


there  shall  be  any  mark,  sign,  designatLon, 
or  device  other  than  permitted  by  the  act 
whereby  the  ballot  may  be  identified  or  dls- 
tinguishea  from  any  other  ballot.  It  shall  be 
absolutely  void.  Held,  that  official  ballots 
indorsed  with  a  fac  simile  of  the  signature 
of  the  municipal  derk  are  not  marked  bal- 
lots  which  can  be  "distinguished"  from  any 
other  ballot,  within  the  meaning  of  the  stat- 
ute. Bliss  V.  Wooley,  52  AtL  835,  836,  68 
N.  J.  Law,  51. 

A  "distinguished  ballot**  is  one  which 
bears  an  identification  mark  made  by  the 
voter,  or  with  his  connivance,  knowledge,  or 
consent,  to  distinguish  it  from  other  ballots 
cast.  Town  of  Eufaula  v.  Gibson  08  Pac 
565,  567,  22  Okl.  507. 

DISTINGUISHING  MARK 

To  constitute  a  "distinguishing  mark/' 
within  the  election  laws  declaring  that  no 
ballot  bearing  any  "distinguishing  mark** 
shall  be  counted,  it  must  appear  that  the 
mark,  whether  made  by  the  use  of  a  letter, 
figure,  or  character,  is  such  a  mark  as  shows 
an  intention  on  the  part  of  the  voter  to  iden- 
tity or  distinguish  his  particular  ballot  from 
others  of  the  class,  and  any  mark  inadvert- 
ently made  on  the  ballot,  or  made  through 
carelessness  or  ignorance,  which  does  not 
show  on  the  face  of  the  ballot  that  such 
mark  was  made  with  the  intention  of  dlstin* 
guishing  that  ballot  from  others  of  the  same 
class,  or  that  that  result  would-be  accomplish- 
ed by  the  mark,  will  not  be  treated  as  a  "dis- 
tinguishing mark."  McClelland  y.  Erwln,  86 
Pac.  283,  287,  16  Okl.  612. 

The  **dlstlnguishlng  mark"  prohibited  by 
the  law  is  such  a  mark  as  will  separate  and 
distinguish  the  particular  ballot  from  other 
ballots  cast  at  the  election.  It  is  some  sort 
of  a  mark  put  upon  the  ballot  to  indicate 
who  cast  it,  and  to  furnish  the  means  of 
evading  the  law  as  to  secrecy.  Winn  v. 
Blackman,  82  N.  E.  215,  220,  229  IlL  108,  120 
Am.  St  Rep.  237;  Pierce  v.  People,  64  N.  B. 
372,  374,  197  HV  432;  Rexroth  v.  Schein,  69 
N.  E.  240,  248,  206  lU.  80. 

Numerals  placed  upon  election  ballots 
with  honest  Intent  by  the  election  officials 
are  not  "distinguishing  marks,"  within  the 
provision  of  the  statute,  and  the  ballots  can- 
not be  disregarded  for  that  reason.  Hardy 
V.  Beaver  City  (Utah)  125  Paa  679,  683. 

A  ballot  had  a  cross  in  the  circles  at 
the  head  of  the  Democratic  and  Republican 
columns  and  a  cross  in  front  of  the  name  of 
the  Democratic  candidate  for  village  trus- 
tee. There  were  two  other  offices  to  be  fill- 
ed, and  there  was  a  cross  in  front  of  the 
names  of  each  Republican  candidate  for  the 
two  offices  and  a  cross  in  front  of  the  name 
of  one  of  the  Democratic  candidates.  .  Held, 
that  the  ballot  wns  not  void  on  the  ground 
that  it  was  marked  by  the  voter  to  enable 
his  ballot  to  be  Identified,  bat  should  be  count- 
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ed  for  the  Democratic  candidate  tor  trustee. 
People  ex  rel.  Moran  v.  Snlffln,  108  N,  Y. 
Sapp.  243.  244,  123  App.  Div.  730. 

A  ballot  marked  through  Inadvertence 
or  carelessness  has  not  been  given  a  "distin- 
guishing mark/*  so  as  to  render  it  an  illegal 
ballot  Town  of  Eufaula  v.  Gibson,  d8  Pac. 
565,  5e7,  22  Okl.  507. 

Where  a  voter  was  r^uired  by  law  to 
mark  his  ballot  by  making  a  cross  opposite 
the  names  of  the  candidates  voted  for,  and 
was  famished  with  a  stamp  for  the  purpose, 
but,  either  because  the  stamp  was  defective 
or  he  used  it  improperly,  he  made  only  rec- 
ungular  marks  or  blotches,  the  ballot  was 
properly  rejected  as  containing  "distinguish- 
ing marks*';  but  where  another  voter  so  ap- 
plied the  stamp  that  all  or  a  portion  of  the 
rectangular  outline  of  the  stamp  was  left 
upon  the  ballot  surrounding  the  cross,  but 
not  rendering  it  Indistinguishable,  the  defect 
only  appearing  in  what  was  probably  the  first 
mark  made  on  the  ballot,  it  being  opposite 
the  first  name,  and  all  the  other  crosses  on 
the  ballot  being  clear,  the  ballot  was  valid. 
Strosnlder  v.  Turner,  90  Pac.  581,  582,  29 
Nev.  347. 

Not  every  mark  made  by  a  voter  on  his 
ballot,  which  may  sepamte  and  distinguish 
the  particular  ballot  from  other  ballots  cast 
at  the  election,  will  necessarily  result  in  the 
dedaratlon  that  the  ballot  is  invalid.  If  it 
appears  from  the  face  of  the  baUot  that  such 
marks  or  writings  were  placed  thereon  as 
the  result  of  an  honest  effort  on  the  part  of 
the  voter  to  indicate  his  choice  of  candidates 

■  * 

among  those  to  be  voted  for  at  the  election^ 
and  that  the  voter  did  not  thereby  intend  or 
attempt  to  indicate  who  voted  the  ballot,  the 
ballot  should  not  be  rejected  as  to  candidates 
for  whom  there  is  thereon  a  choice  expressed 
in  compliance  with  the  requirements  of  the 
statute.  The  fact  that  a  ballot  bore  the  print- 
ed words  "For  Constable'*  and  below  that  a 
printed  dotted  line  with  a  square  opposite 
the  dotted  line,  so  that  the  voters  desiring 
to  vote  for  such  office  could  have  written  in 
the  name  of  the  candidate  on  the  line  and 
placed  a  cross  in  the  square,  and  that  the 
name  of  the  person  was  written  below  the 
dotted  line,  though  on  the  margin  of  the  tick- 
et; that  a  ballot  bore  in  pencil  on  a  dotted 
line  under  the  words  *'For  Constable"  the 
capital  letters  "H.  A";  that  the  name  of  a 
candidate  written  on  a  proper  dotted  line  on 
a  ballot  extends  beyond  that  line;  that  in 
the  square  opposite  the  name  of  the  candi- 
date on  a  ballot  there  was  a  distinct  cross 
and  near  the  square  opposite  the  name  of 
another  candidate  for  another  office,  in  which 
there  was  a  cross,  appeared  a  mark  made 
^th  a  pencil  after  the  square;  that  marks 
constituting  crosses,  x)r  nearly  completed! 
crosses,  in  the  circle  at  the  head  of  the  col- 
timn  on  a  ballot  had  been  erased  by  the  vot- 
^  the  column  of  opposing  candidates  bear- 


ing a  proper  mark  in  the  circle  at  the  head ; 
that  a  voter  placed  a  cross  in  the  square  oi>- 
posite  the  name  of  a  candidate  for  each  of- 
fice, and  that  there  was  an  erasure  in  the 
square  opposite  the  name  of  one  candidate, 
and  the  proper' cross  in  the  square  opposite 
the  name  of  the  opposing  candidate;  that  a 
ballot  has  a  cross  in  the  circle  at  the  head 
of  a  column  of  candidates,  and  also  some 
other  pencil  marks  in  the  circle ;  that  a  bal- 
lot bore  dotted  lines,  above  which  were  the 
printed  words  "For  Justice  of  the  Peace," 
but  they  were  voted  in  precincts  where  no 
justice  of  the  peace  was  to  be  elected,  and 
names  were  written  on  such  dotted  lines — 
did  not  constitute  "distinguishing  marks"  on 
any  of  such  ballots  within  the  meaning  of  a 
statute  rendering  invalid  ballots  containing 
"distinguishing  marks."  Rexroth  v.  Scheln, 
69  N.  E.  240,  248,  206  lU.  80. 

DISTRESS 

See  Unreasonable  Distress. 

"Distress"  is  •the  taking  of  a  personal 
chattel  out  of  the  possession  of  a  wrongdoer 
into  the  custody  of  the  party  injured  to  pro- 
cure satisfaction  of  the  wrong  committed; 
the  act  of  taking  possession  of  personal  pro]^ 
erty  to  hold  as  a  pledge  for  the  payment  of 
a  debt,  the  discharge  of  a  duty,  or  for  repara- 
tion of  some  injury  done."  "Distress"  Is  not 
a  judicial  process,  ai)d  under  it  only  such 
property  can  be  taken  as  is  tangible  and  ca- 
pable of  seizure  and  sale.  Acme  Harvesting 
Mach.  Co.  V.  Hlnkle^r,  122  N.  W.  482,  483,  23 
S.  D.  509,  21  Ann.  Cas.  743. 

As  iudloial  process 

See  Judicial  Process. 
For  rent 

"Distress  for  rent"  Is  a  remedy  of  the 
landlord  for  the  collection  of  rent,  and  ap- 
plies whenever  the  relation  of  landlord  and 
tenant  exists.  All  goods  on  demised  premis- 
es, by  the  common  law  or  the  statutory  law 
of  Pennsylvania,  may  be  considered  as  under 
a  quasi  pledge  to  the  landlord,  which  gives 
superiority  to  the  specific  lien  acquired  by 
a  distraint,  and  such  a  lien  is  not  one  obtain- 
ed through  legal  proceedings,  within  Bankr. 
Act  July  1,  1808,  c.  541,  §  67f,  30  Stat.  565. 
and  is  not  divested  by  the  bankruptcy  of  the 
tenant  within  four  months  thereafter.  In  re 
West  Side  Paper  Co.,  162  Fed.  110^  Ul,  89 
C.  C.  A.  110,  15  Ann.  Cas.  384. 

Of  mind 

"The  word  'distressed*  has  application  to 
physical  as  well  as  mental  suffering."  In- 
ternational &  G.  N.  K.  Co.  V.  Gonzales,  01 
S.  W.  597,  598,  42  Tex.  Civ.  App.  22. 

Since  the  word  "distress,"  being  a  gen- 
eric term,  includes  anguish  or  suffering, 
both  of  mind  and  body,  and  since  "humili- 
ation" and  mortification  are  simply  phases  of 
mental  anguish,  allegations  in  a  petition,  in 
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an  action  against  a  sheriff  and  liis  deputy, 
that  they  wrongfully  and  unlawfully  entered 
into  a  house  and  premises  occupied  by  plain- 
tiff under  a  lease  and  dispossessed  him,  and 
put  his  household  goods  and  personal  prop- 
erty in  the  public  highway,  and  so  put  plain- 
tiff to  great  trouble  and  distress,  properly 
authorize  a  recovery  for  humiliation  and 
mortiflcation,  or  any  phase  of  ^'mental  an- 
guish." Perkins  v.  OgilTie,  146  S.  W.  735, 
738,  148  Ky.  309. 

DISTRIBUTE 

See  Fully  Distributed. 

"Distribute''  is  defined  as  "to  divide 
among  several  or  many;  to  deal  out;  to  al- 
lot" State  ex  rel.  Shaw  y.  Thompson,  131 
N.  W.  231,  235,  21  N.  D.  426. 

The  word  ^'distributed"  is  not  a  techni- 
cal word  in  conveyancing ;  but,  if  it  has  any 
technical  meaning,  it  is  with  reference  to  ue- 
crees  of  distribution  in  probate  courts.  In 
re  Heberle's  Estate,  95  Pac.  41,  153  CaL  275 
(citing  In  re  Dunphy's  Estate,  81  Pac  315, 
147  Cal.  95). 

A  direction  In  a  will  directing  the  exec- 
utors to  "distribute  equally  to  testator's  le- 
gal heirs"  is  equivalent  to  a  direction  to 
make  distribution  in  accordance  with  the 
statutes  providing  for  descent  and  distribu- 
tion. Barr  v.  Denney,  87  N.  B.  267,  268»  79 
Ohio  St  35a 

The  use  of  the  word  "distributed,"  in  a 
will  providing  that  one-fifth  of  the  income 
of  trust  fund  shall  be  paid  quarterly  to  testa- 
tor's daughter,  and  at  her  death  one-fifth  of 
the  principal  of  the  estate  shall  be  transfer- 
red and  "distributed"  as  she  may  by  wia  di- 
rect would  not  show  an  intention  to  create 
a  trust  to  convey,  or  that  testator  supposed 
that  a  conveyance  by  the  trustee  was  neces- 
sary to  pass  title.  In  re  Dunphy's  Estate, 
81  Pac.  315,  317,  147  CaL  95. 

The  averment  of  the  petition  for  grant 
of  administration,  under  Rev.  Laws,  c  137, 
I  4,  more  than  20  years  after  death  of  de- 
ceased, because  of  undistributed  property, 
averring  that  there  were  funds  of  a  certain 
amount  in  the  hands  of  the  state  treasurer 
which  remained  to  be  administered,  and 
which  the  state  auditor  was  unwilling  to  pay 
to  any  but  an  administrator,  though  not  in 
the  precise  statutory  form,  is  equivalent 
thereto;  it  being  impossible  that  money  in 
the  hands  of  the  state  officials  could  have 
been  "distributed,"  within  the  meaning  of 
the  statute.  Dallinger  v.  Morse,  94  N.  E. 
701,  702,  208  Mass.  501,  Ana  Cas.  1912A,  982. 

In  a  note  promising  to  pay  a  certain 
sum  in  consideration  of  the  promise  by  the 
payer  to  "distribute"  a  certain  sum  after  the 
maker's  death  for  masses,  another  sum  to  a 
sister,  and  to  keep  the  balance,  the  wordi 


"distribute"  is  inconsistent  with  the  idea 
that  the  payer  is  to  make  payments  out  of 
her  own  funds  and  reimburse  herself  by  en- 
forcing the  note,  but  consistent  with  the 
idea  that  she  is  to  obtain  the  money  from 
the  payee's  estate.  McCourt  v.  Peppard,  105 
N.  W.  809,  812,  126  Wis.  326. 

The  term  "fully  distributed,"  as  used  in 
Rev.  Laws  Mass.  c.  167,  §  127,  which  provides 
that,  where  an  attachment  has  been  dissolv- 
ed by  the  appointment  of  a  receiver,  the  re- 
ceiver shall  not  be  discharged  until  all  the 
assets  which  have  come  Into  his  hands  have 
been  "fully  distributed,"  is  not  satisfied  by 
a  remission  of  the  property  to  a  receiver  in 
another  jurisdiction ;  the  word  "distributed" 
implying  a  division,  apportionment,  and  de- 
livery. Second  Nat  Bank  of  Pittsburgh  v. 
J.  C.  Lappe  Tanning  Co.,  84  N.  E.  301,  302, 
198  Mass.  159  (citing  1  Bouv.  Law  Diet  550 ; 
Thomson  v.  Tracy,  60  N.  T.  174^180;  William 
HIU  Ck).  V.  Lawler,  48  Pac.  323,  116  CaL 
859-361 ;  Rogers  v.  Gillett,  9  N.  W.  204,  56 
Iowa,  266-268). 

As  rftlatfng  to  real  property 

Wmie  the  word  "distribute**  is  usually 
applied  to  money  and  personal  property,  it 
also  designates  a  division  of  real  estate 
among  heirs  or  devisees;  so  that  where  an 
academy,  to  which  real  estate  had  been  de- 
vised, provided  it  had  on  hand  a  certain  en- 
dowment fund,  otherwise  to  revert  to  the 
testator's  heirs  and  be  distributed  among 
them,  failed  to  accumulate  the  flind,  the 
title  to  the  real  estate  vested  in  the  testa- 
tor's heirs  at  law.  Clark  y.  Fleischmann,  ■ 
116  N.  W.  290,  293,  81  Neb.  446. 


Switches  and  industrial  tracks  olf  the 
main  right  of  way,  but  used  as  a  part  of  the 
general  system,  and  for  the  same  purposes 
as  switch  tracks  on  the  right  of  way  are 
used,  must  be  assessed  as  ''distributable" 
property,  but  all  buildings,  coal  bins,  round- 
houses, machine  shops,  depot  buildings,  and 
other  structures  located  on  the  terminal 
yards  must  be  assessed  as  "localized"  prop- 
erty, within  Acts  1897,  p.  102,  c.  5,  requiring 
railroads  to  file  a  schedule  setting  forth  the 
length  in  miles  of  its  railroad  bed,  switches, 
and  side  tracks,  and  the  value  of  the  whole, 
providing  that  the  road  of  any  railroad  shall 
include  side  tracks,  switches,  etc.,  and  that 
the  roadbed,  rolling  stock,  franchises,  choses 
in  action,  and  personal  property  having  no 
actual  situs  shall  be  known  as  "distributable 
property,"  and  shall  be  valued  separately,  and 
that  the  depot  buildings  and  other  property, 
real,  personal,  and  mixed,  having  an  actual 
situs,  shall  be  known  as  the  "localissed  prop- 
erty," and  shall  be  valued  separately.  Nash- 
ville, C.  &  St  L.  Ry.  Co.  V,  Patterson,  122 
S.  W.  467,  469,  122  Tenn.  L 
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As  legal  representatlTes,  see  Legal  Rep- 

resentatlves. 
As  heirs,  see  Heir. 

The  words  ''heir"  and  ^'distributee,"  as 
used  In  Bev.  St  1893,  §  2316,  relating  to  ac- 
tions for  wrongful  death,  and  declaring  that 
every  sneb  action  shall  be  for  the  bene- 
fit of  the  wife,  husband,  parent,  and  children 
of  the  person  whose  death  shall  have  been 
80  caused,  and,  if  there  be  none  such,  then 
for  the  benefit  of  the  heirs  at  law  or  dls- 
trllmtees  of  the  person  whose  death  shall 
bave  been  so  caused,  etc.,  mean  the  same 
thing.  Kitchen  v.  Southern  Ry.,  48  S.  E. 
4.  e,  68  S.  C.  554,  1  Ann.  Gas.  747. 

The  word  "distributees,"  as  used  in  the 
statute  granting  administration  to  distribu- 
tees where  there  is  no  will,  means  those 
who  would  be  entitled  under  the  statute  of 
distribution  to  the  personal  estate  of  the  de- 
cedent if  he  had  died  intestate;  and  where 
the  statute  granted  administration  with  the 
will  annexed  to  the  person  who  would  have 
t>een  entitled  to  administration  if  there  had 
been  no  will  on  the  refusal  of  an  executor, 
a  devisee  and  legatee  had  no  preferable 
right  to  be  appointed,  such  person  not  being 
a  "distributee."  Smith  v.  Lurty,  59  S.  K. 
403,  404,  107  Va.  54& 

While  the  words  "distxibutlTe  share"  or^ 
dinarlly  refer  to  personal  property,  and  "dis- 
tributee" denotes  the  person  on  whom  such 
property  devolves  by  act  of  law  in  case  of 
Intestacy,  yet  in  view  of  the  item  In  a  will, 
wh^eby  testatrix,  in  terms,  devises  •that  ne- 
groes be  kept  together  on  her  plantation, 
and  that  It  be  carried  on  as  in  her  lifetime, 
till  one  of  her  three  children  reaches  the  age 
of  21,  and  then  the  property,  both  real  and 
personal,  shall  be  equally  divided  between 
them,  the  words  ^'distributive  share"  in  the 
next  item,  in  terms  devising  that  half  of 
each  distributive  share  to  her  children,  ''as 
directed  above,"  sball  be  settled  on  each 
of  them,  so  that  he  shall  have  the  use  of  it 
for  life,  and  at  his  death  it  shall  be  divided 
between  his  children,  disposes  of  real  as  well 
as  personal  property.  Jones  v.  Myatt,  69  S^ 
£.  135,  136,  153  N.  0.  225. 

DISTRIBXmOir 

See  Decree  of  Distribution;  Just  and 
Equal  Distribution ;  On  Final  Distribu- 
tion. 

Ratable  distribution,  see  Ratable  Dis- 
tribution. 

Ready  for  distribution,  see  Ready. 

The  words  "disposal"  and  "distribution" 
are  often  used  synonymously.  Scully  v. 
Squier,  90  Pac.  573,  577,  13  Idaho,  417,  30 
L.  R.  A.  (N.  S.)  183. 

"Distribution"  means  the  act  of  distrib- 
uting or  dispensing;  the  act  of  dividing  or 
portioning  among  several  or  many;    appor- 


tionment. Under  Mechanics'  Lien  Act,  I  1, 
amended  by  Laws  1893,  Act  No.  199,  pro- 
viding that  the  owner  of  a  building  is  not  to 
be  protected  in  payment  to  the  contractor  un- 
less the  same  is  distributed  to  the  subcon- 
tractors, etc.,  the  term  '^distribution"  means 
a  prorating  to  all  entitled  to  take,  and  not  a 
payment  of  the  entire  contract  price  to  one. 
Pairbairn  v.  Moody,  75  N.  W.  469,  470,  116 
Mich,  ni  (quoting  definition  in  Webst.  Diet) ; 
Blitz  V.  Fields,  76  N.  W.  119,  118  Mich.  85 
(citing  and  adopting  Falrbaim  v.  Moody,  76 
N.  W.  469,  116  Mich.  61). 

Within  a  statute  providing  for  an  allow- 
ance to  a  referee  of  commissions  when  he  is 
required  to  distribute  any  of  the  proceeds  of 
a  sale,  a  payment  of  the  proceeds  to  the 
parties  entitled  in  accordance  with  their 
respective  rights  is  not  a  "distribution"  of 
such  proceeds.  Harrington  v.  Bayles,  82 
N.  T.  Supp.  379,  888. 

The  executors  of  an  estate  vmet  and  de- 
termined to  distribute  to  themselves  as  trus- 
tees a  large  part  of  the  ^tate  of  a  decedent, 
and  pursuant  thereto  transferred  certain  se- 
curities and  other  property,  and  opened  a 
new  Inventory,  in  which  the  securities  trans- 
ferred were  marked  as  belonging  to  the  trus- 
tees, and  gave  notice  and  filed  lists  with  the 
assessors  of  the  various  municipalities,  but 
failed  to  file  their  final  account  as  executors, 
or  to  have  it  allowed  in  the  probate  court. 
Held  that,  because  of  such  want  of  a  final 
approved  account,  there  was  no  "distribution 
of  the  estate  for  the  purpose  of  taxation," 
within  the  meaning  of  St.  1909,  a  490,  pt 
1,  I  23,  cL  7,  specifying  where  the  personal 
property  of  the  estates  of  deceased  persons 
shall  be  assessed  after  it  has  been  distribut- 
ed. Welch  V.  Oity  of  Boston,  97  N.  E.  893, 
897,  211  Mass.  178. 

"Distribution,"  as  used  in  a  statement 
by  the  court  in  an  action  to  recover  for  death 
by  wrongful  act,  where  the  father  was  the 
sole  beneficiary,  and  the  recovery  would  be 
for  his  exclusive  benefit,  that  the  recovery 
shall  be  distributed  the  same  as  personal 
property  of  the  deceased  would  be  distribut- 
ed under  the  laws  of  the  state,  meant  divi- 
sion, and  yet  there  could  be  no  distribution 
of  the  recovery  in  the  sense  of  a  division,  be- 
cause there  was  but  a  single  beneficiary  (the 
father),  and  the  recovery,  whatever  the 
amount,  would  be  for  his  exclusive  benefit  as 
compensation  for  his  pecuniary  loss,  and 
none  other.  Swift  &  Go.  v.  Johnson,  138  Fed. 
867,  871,  71  0.  0.  A.  619,  1  L.  R  A.  (N.  S.) 
1161. 

A  contract  between  an  inventor  and  cap- 
italists, who  had  each  contributed  $250  for 
the  perfection  of  a  machine,  provided  that 
the  capitalists  were  to  contribute  a  certain 
amount  of  money,  and  that  the  Inventor,  in 
lieu  of  money,  was  to  give  his  process  and 
time  to  the  enterprise,  and  that  when  it  was 
under  way  a  corporation  should  be  formed  to 
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manufacture  the  desired  product  It  further 
provided  that  the  interest  of  the  Inventor  in 
the  capital  stock  of  the  corporation  should 
be  three-fifths,  and  the  interest  of  the  capital- 
ists two-fifths,  and  that  the  capital  stock 
should  be  distributed  accordingly.  The  cap- 
italists were  entitled  to  two-fifths  of  the  cap- 
ital stock  of  the  corporation  after  it  was 
formed.  The  privilege  of  going  into  the  mar- 
ket and  buying  stock  of  the  concern  at  mar- 
ket rates  would  not  seem  to  be  an  interest 
which  satisfies  either  the  meaning  of  the 
agreement  or  the  equities  of  the  parties,  and 
such  purchase  would  scarcely  be  a  "distribu- 
tion*' of  stock.  Hunter  Smokeless  Powder 
Co.  V.  Hunter,  91  N.  Y.  Supp.  020,  623,  100 
App.  Biv.  191. 

Of  Mtate 

The  "distribution**  of  an  estate  includes 
the  determination  of  the  persons  who  are 
legally  entitled  thereto,  and  also  the  propor- 
tions or  parts  to  which  each  of  these  persons 
is  entitled,  and  the  parts  of  the  estate  so  dis- 
tributed may  be  segregated  or  undivided  por- 
tions thereof.  A  proceeding  for  "distribu- 
tion" is  in  the  nature  of  a  proceeding  in  rem, 
the  res  beiag  the  estate  which  is  In  the  hands 
of  the  executor  under  the  control  of  the 
court,  and  which  he  brings  before  the  court 
for  the  purpose  of  receiving  directions  as  to 
its  final  disposition.  Snyder  v.  Murdock,  73 
Vaa  22,  23,  26  Utah,  233. 

The.  word  "distribution,**  used  by  the  tes- 
tatrix in  requesting  the  legatee  to  make  dis- 
tribution of  a  portion  of  the  property,  would 
tend  strongly  to  indicate  an  Intention  not  to 
make  an  absolute  gift;  but  this  is  not  con- 
clusive, where  other  parts  of  the  will  show  a 
contrary  intention.  In  re  Murray,  108  N.  Y. 
Supp.  1047,  1050,  124  Ai^.  Div.  548. 

Same— Partition  distinsnislied 

"We  lay  aside/ as  not  open  to  dispute, 
the  proposition  that  there  is  a  difference  be- 
tween *distrlbution*  and  'partition.*  Distribu- 
tion neither  gives  a  new  title  to  property,  nor 
transfers  a  distinct  right  in  the  estate  of  the 
deceased  owner,  but  is  simply  declaratory  as 
to  the  persons  upon  whom  the  law  casts  the 
succession,  and  the  extent  of  their  respective 
interests;  while  partition,  In  most,  if  not  In 
all,  of  its  aspects,  is  an  adversary  proceed- 
ing, in  which  a  remedial  right  to  the  transfer 
of  property  is  asserted,  and  resulting  in  a 
decree  which,  either  ex  proprio  vigore  or  as 
executed,  accomplishes  such  transfer.*'  How. 
Ann.  St.  c.  226,  {  2,  requires  the  probate 
court  in  partition,  to  assign  the  estate  of  a 
decedent  to  the  persons  entitled  thereto ;  sec- 
tion 5  provides  that  when  the  estate  assigned 
to  two  or  more  heirs,  etc.,  shall  be  in  com- 
mon, partition  and  distribution  may  be  made 
by  commissioners  appointed  by  the  probate 
court;  and  section  IS  provides  that  the  par- 
tition, when  confirmed,  shall  be  conclusive  on 
all  the  heirs,  etc.  Held,  that  a  decree  of  the 
probate  court  making  partition  among  dev- 


isees, and  deciding  that  one  of  them  held  a 
life  estate  in  the  part  allotted  to  her,  acqui- 
esced in  by  her,  precluded  her  from  there- 
after asserting  a  different  tenure.  Parkin- 
son V.  Parkinson,  102  N.  W.  1002,  1004,  139 
Mich.  530  (quoting  and  adopting  definition  in 
Robinson  v.  Fair,  9  Sup.  Gt  34,  128  U.  S.  76, 
2  L.  Ed.  415). 

Sane— Payment  of  debts 

"While  the  word  ^distribution'  is  gener- 
ally used  to  indicate  a  division  among  lega- 
tees, or  heirs  of  the  personal  estate  of  a  de- 
cedent, it  is  likewise  often  used  as  referring 
to  the  payment  of  the  decedent's  debts  by 
the  administrator,  ^he  expression  'distribu- 
tion among  creditors'  is  by  no  means  uncom- 
mon in  the  law  books.'*  Dinning  v.  Conn's 
Adm'r,  09  S.  W.  914,  915,  124  Ky.  623. 

DISTRIBUTIVE  SHARE 

While  the  words  "distributive  share**  or- 
dinarily refer  to  personal  property,  and  "dis- 
tributee" denotes  the  person  on  whom  such 
property  devolves  by  act  of  law  In  case  of  In- 
testacy, yet  in  view  of  the  Item  in  a  will, 
whereby  testatrix,  In  terms,  devises  that  ne- 
groes be  kept  together  on  her  plantation,  and 
that  it  be  carried  on  as  in  her  lifetime,  till 
one  of  her  three  children  reaches  the  age  of 
21,  and  then  the  property,  both  real  and  per- 
sonal, shall  be  equally  divided  between  them, 
the  words  "distributive  share**  in  the  next 
item,  in  terms  deviedng  that  half  of  each  dis- 
tributive share  to  her  children,  "as  directed 
above,**  shall  be  settled  on  each  of  them,  bo 
that  he  shall  have  the  use  of  it  for  Ufe,  and 
at  his  death  it  shall  be  divided  between  his 
children,  disposes  of  real  as  well  as  personal 
property.  Jones  t.  Myatt,  00  S.  B.  136^  136, 
153  N.  G.  225. 

"'Distributee's  share'  is  his  proportion- 
ate part  of  whatever  is  left  after  the  debts 
and  expenses  of  administration  have  been 
paid.  The  distributee  is  not  entitled  to  a 
share  of  the  specific  rights  and  credits  and 
goods  and  chattels  which  came  into  the  ad- 
ministrator's hands,  but  only  to  a  share  of 
the  fund  produced  by  administering  them; 
that  is,  by  reducing  them  to  money."  Wright 
V.  Holmes,  62  Ati.  507,  508,  100  Me,  608,  3 
L.  R.  A.  (N.  S.)  769,  4  Ann.  Gas.  583. 

The  words  "distributive  share,"  as  used 
in  Code  1896,  |  1506,  declaring  that  a  widow 
having  a  separate  estate  at  least  equal  to 
her  dower  interest  and  "distributive  share" 
shall  not  be  entitled  to  dower,  and  section 
1507,  providing  for  dower  less  the  widow's 
separate  estate  worth  less  than  the  dower 
interest  and  the  "distributive  share,"  mean 
the  share  a  person  takes  of  personal  property 
in  case  of  intestacy.  Guice  v.  Guice,  43 
South.  199,  201,  150  Ala.  552. 

Rev.  St  c.  77,  §  13,  prior  to  Laws  1909, 
c.  260,  provides  that,  where  testator's  widow 
waives  the  provision  made  for  her  in  the 
will,  she  shall  receive  the  same  distributive 
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sbare  of  ttie  personal  estate  as  to  pvoTided  by 
law  In  intestate  estates.  Section  18  proyldes 
Uuit  tbe  personal  estate  of .  intestate,  except 
tliat  portion  assigned  to  his  widow,  by  law 
and  by  tbe  judge  of  probate,  sbaU  be  applied 
first  to  tbe  payment  of  debts,  funeral  charges, 
and  charges  of  settlement,  and  tbe  rest  shall 
be  distributed  by  the  rules  i»rovided  for  the 
distribution  of  real  estate.  Held,  that  the 
phrase  "distributive  share"  in  section  13  re- 
fers to  that  share  which  the  widow  would 
reoelYe  in  the  distribution  of  the  residue  of  an 
intestate  estate  under  section  18,  and  she  is 
entitled  to  one-half  of  the  personal  estate  if 
there  are  no  issue,  after  deducting  the  wid- 
ow's allowance  and  the  debts,  funeral  charg- 
es, and  expenses  of  administration.  In  re 
Fogg's  Estate,  74  Atl.  1133, 1134, 105  Me.  480. 

Where  testator  gave  his  residuary  estate 
to  a  trustee  to  pay  enumerated  bequests  and 
omyert  the  residue  into  money  and  iBvest  the 
same  in  real  estate  and  pay  the  net  income 
to  his  two  daughters  and  granddaughter  un- 
til they  reached  the  age  of  30,  and  further 
provided  that,  as  each  arrived  at  that  age, 
she  could  demand  and  receive  a  third  as  her 
distributive  ^bare"  to  hold  the  same  to  her 
and  her  heirs  forever,  and,  if  elttier  of  the 
daughters  or  granddaughter  died  without  is- 
sue and  before  recetving  her  distributive 
share,  her  share  should  go  to  the  surviving 
daughters  or  granddaughter,  the  words  "dis- 
tributive share"  merely  referred  to  the  quan- 
tum of  the  estate  which  the  beneficiaries  were 
to  take  if  they  took  at  all,  and  the  words 
could  not  be  considered  as  terms  of  devise. 
In  re  BUke's  Estate,  108  Paa  287,  2d3,  157 
GaL44S. 

Testamentary  trustees  are  entitled  to 
pay  the  income  from  trust  funds  to  the 
guardian  of  an  infant  beneficiary  pending 
proceedings  for  settlement  of  their  accounts 
without  requiring  a  bond;  such  income  not 
being  a  "distributive,  share,*'  within  Code 
av.  Proc.  §  2746.  In  re  WlUiams,  123  N.  X. 
Sopp.  383,  384,  66  Misa  Rep.  417. 

The  right  given  to  a  beneficiary  by  a 
will  to  receive  a  stated  share  of  the  net  in- 
come trom  the  entire  residuary  estate  of  the 
testator,  left  in  trust  until  the  time  fixed  for 
its  distribtition,  is  not  a  "distributive  share," 
within  the  meaning  of  such  terms  as  used  in 
War  Revenue  Act,  30  Stat.  464;  and,  under 
Act  June  27,  1902,  c.  1160,  |  3,  32  Stat  406, 
wbich  provides  that  no  tax  shall  be  assessed 
under  said  section  29  in  respect  of  any  con- 
tingent beneficial  interest  whldh  shall  not 
become  absolutely  vested  in  possession  or  en- 
joyment prior  to  July  1,  1902,  tbe  only  inter- 
est of  the  legatee  In  such  income  which  was 
subject  to  taxation  was  the  amount  thereof 
actually  received  by  him  prior  to.  said  July 
1,  1902,  provided  such  amount  was  |10,000 
or  more.  Lynch  v.  Union  Trust  Co.  of  San 
PrandSGO,  164  Fed.  l^h  165,  90  O.  q.  A.  147. 


The  term  "distributive  share,"  as  used 
in  War  Bevenue  Act  June  13, 1898,  imposing 
a  tax  on  the  "distributive  share"  in  the 
hands  of  administrators,  executors,  or  trus- 
tees, means  a  definite  portion  In  money  of 
the  residue  of  a  personal  estate  of  an  intes- 
tate. Disston  v«  McClaln,  147  Fed.  114,  117, 
77  0.  O.  A,  840. 

A  power  of  attorney  to  complainant  to 
collect  all  moneys,  legacies,  bequests,  inheilt- 
ance,  and  distributive  share  of  defendants 
in  a  certain  estate,  and  for  his  taking  posses- 
sion of  and  attending  to  all  landed  property 
which  they  may  be  entitled  to  as  heirs  of 
deceased,  and  assigning  to  complainant  such 
an  Interest  in  the  property,  estate,  or  inherit- 
ance to  which  they  are  entitled  as  heii:s  or 
next  of  kin  as  wiU  secure  to  complainant  his 
fees  for  services,  not  to  exceed  50  per  cent  of 
"our  distributive  share  of  said  decedent's  es- 
tate as  such  heirs  or  next  of  kin,"  does  not 
by  the  words  "distributive  share,"  in  view  of 
the  word  "heirs,"  limit  the  assi/?nnient  to 
personal  property.  Adams  v.  Schmltt,  60  AtL 
345,  350,  68  N.  J.  Eq.  16& 

DISTRICT 

See  Assessment  Distriot ;  dvU  Districts ; 
Drainage  Disjtrict;  Original  District; 
Prohibition  District;  Proper  District; 
School  District;  Street  Improvement 
District ;  Subdistrict ;  Tax  District ; 
Town  School  District;  Within  the 
District 

Under  the.  provisiop  of  Bill  of  Rii[hts,  | 
9,  guaranteeing  to  accused  persons  a  trial 
by  jury  of  the  county  or  "district"  in  which 
the  offense  Is  alleged  to  have  been  commit- 
ted, no  district  created  by  the  Legislature 
can  extend  beyond  the  limits  of  a  county. 
People  V.  Rodenberg,  98  N.  E.  764,  766,  254 
I1L886. 

The  words  "precinct"  and  ''district"  in 
the  election  law  are  frequently  used  inter- 
changeably»  and  the  meaning  must  be  gath- 
ered very  largely  from  the  connection  in 
which  they  are  uded.  Welsh  v.  Shumway, 
88  N.  B.  649,  055,  282  111.  54. 

The  words  **distrlct"  and  "precinct,"  as 
used  in  the  election  law  since  the  present 
Constitution  was  adopted,  have  not  always 
been  used  with  the  same  meaning.  Sometimes 
they  have  been  so  used  that  the  word  "pre- 
cinct" meant  a  larger  territory  than  the  word 
^'district" ;  a  district  being  a  subdivision  of 
a  precinct  This  la  usually,  but  not  always, 
the  case  In  the  general  election  law.  Some- 
times they  have  been  used  so  that  the  word 
"precinct"  covered  a.smaJllw  territory  than 
the  word  "district"  This  is  the  case  with 
reference  to  the  election  act  passed  in  1885, 
now  in  force  in  the  city  of  Chicago,  when 
talcen  in  connectiop  with  certain  primary 
laws,  although  generally  i^  primary  law« 
the  term  '"prl^nary  idi^tricV  ia.  used.   Some- 
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times  ''district"  and  ''precinct'*  are  osed  in- 
terchangeably, as  wUI  be  shown  from  a  care- 
ful reading  of  the  present  general  election 
law.  They  will  be  found  to  be  so  used  in 
paragraph  30  of  chapter  46  (Hurd's  Rev.  St 
1905,  c.  46,  par.  30,  p.  860) ;  hence  the  mean- 
ing of  these  words  must  be  gathered  very 
largely  from  the  connection  in  which  they  are 
used  in  each  instance.  For  the  purpose  of 
town  elections  only,  i;)olling  places  and  elec- 
tion districts  in  a  town  having  been  estab- 
lished by -the  county  board,  under  the  law, 
solely  for  the  convenience  of  the  voters,  for 
that  election  the  entire  town,  as  to  th<»  quali- 
fications of  the  electors,  is  considered  one 
voting  district  People  ex  reL  Delaney  v. 
Markiewicz,  80  N.  B.  256,  258,  225  111.  563. 

The  word  "district"  in  Pol.  Oode^  |  2763, 
which  empowers  the  board  of  supervisors  of 
a  road  division  to  issue  the  bonds  of  said  di- 
vision payable  out  of  the  funds  of  such  di- 
vision, and  which  provides  that  the  money 
shall  be  raised  by  taxation  upon  the  prop- 
erty in  said  "district"  for  the  redemption  of 
the  bonds,  means  "division,"  the  district  in 
fact  becoming  a  division,  and,  so  construed, 
the  section  is  not  void  for  uncertainty.  Pot- 
ter V.  Santa  Barbara  County,  116  Pac  1101, 
1103,  160  CaL  349. 

The  word  "district,"  as  used  in  Rev.  St 
i  1014,  providing  that,  where  any  offender 
is  committed  in  any  district  other  than  where 
the  offense  is  to  be  tried,  it  shall  be  the  du- 
ty of  the  judge  of  the  district  where  the 
offender  is  imprisoned  to  issue  a  warrant  for 
his'  removal  to  the  district  where  the  trial 
is  to  be  had,  applied,  at  the  time  of  the  orig- 
inal act,  to  one  of  the  judicial  districts  into 
which,  by  that  act,  the  United  States  was 
divided ;  but  by  virtue  of  Act  Feb.  21,  1871, 
c.  62,  16  Stat  426,  declaring  that  the  Con- 
stitution and  laws  of  the  United  States 
which  are  not  locally  inapplicable  shall  have 
the  same  force  and  effect  within  the  District 
of  Columbia  as  elsewhere  within  the  Unit- 
ed States,  the  word  "district"  includes  the 
District  of  Columbia,  and  hence  section  1014 
authorizes  the  removal  of  a  federal  offender 
to  the  District  of  Columbia  for  trial  of  an 
offense  committed  there.  In  re  Benson,  130 
Fed.  486,  48a 

Naturalization  Law  (Act  June  29,  1906, 
a  3592,  34  Stat  599)  |  10,  provides  that,  in 
case  the'  petitioner  for  naturalization  has 
not  resided  in  the  state,  territory,  or  district 
for  five  years  continuously  immediately  pre- 
ceding the  filing  of  his  petition,  he  may  es- 
tablish by  two  witnesses,  both  in  his  petition 
and  at  the  hearing,  the  time  of  his  residence 
within  the  state,  provided  that  it  has  been 
for  more  than  a  year,  and  the  remaining  pe- 
riod of  his  five  years'  residence  within  the 
United  States  required  to  be  established  may 
be  proved  by  the  deposition  of  two  or  more 
witnesses  who  are  citizens  of  the  United 
States,  on  notice  to  the  Bureau  of  Immigra- 


tion and  NatnialisaAion  and  the  United 
States  attorney  for  the  district  in  which  the 
witnesses  reside.  Held,  that  the  word  "dis- 
trict" as  used  in  such  section,  meant  a  fed- 
eral district  and  not  the  DisMct  of  Colum- 
bia ;  and  hence,  where  an  applicant  for  nat- 
uralization had  not  resided  continuously  for 
five  years  in  the  district  where  he  applied 
for  citizenship,  his  residence  in  anotlier 
state,  territory,  or  district  suflldent  to  es- 
tablish a  five  years*  residence  in  the  United 
States  could  be  proved  by  deposition.  Unit- 
ed States  V.  Kolodner,  199  Fed.  809,  810. 

Rem.  ft  Bal.  Code,  |  7571,  makes  it  un- 
lawful for  any  first-class  city  to  order  an  im- 
provement the  cost  of  which  is  to  be  charged 
to  abutting  property,  when  such  cost  ex- 
ceeds 50  per  cent  of  the  value  of  the  real 
estate,  exclusive  of  improvements  within  the 
proposed  Improvement  district  etc  Held, 
that  the  "district"  referred  to  in  such  sec- 
tion was  not  limited  to  the  real  estate  with- 
in the  boundaries  of  a  specified  locality 
which  might  ultimately  be  legally  assessed 
to  pay  the  cost  of  the  improvement  but  in- 
cluded all  the  real  estate  within  the  physical 
outer  boundaries  of  the  defined  district 
though  some  of  it  was  subsequently  found 
not  benefited,  and  therefore  not  subject  to 
assessment  Hapgood  v.  City  of  Seattle,  125 
Pac  965,  966»  69  Wash.  497. 

As  eity  or  town 

To  give  the  word  "district"  its  common 
meaning,  it  would  unquestionably  embrace 
a  township  as  well  as  many  other  subdivi- 
sions of  territory,  although  in  its  application 
it  would  in  many  cases  include  less  terri- 
tory than  a  township,  such  as  an  election 
district  or  a  school  district  The  word 
"district"  as  used  in  Act  May  8,  1889 
(P.  L.  136),  providing  for  the  incorporation 
of  electric  light  companies,  and  section  2, 
authorizing  such  corporations  to  supply  light, 
heat  and  power  to  the  public  in  the  borough, 
town,  city,  or  district  where  it  may  be  lo- 
cated, includes  a  township.  Brown  v.  Bad* 
nor  Tp.  BUectric  light  Co.,  57  Aa  904,  906, 
208  Pa.  453. 

Rev.  Pol.  Code,  |  1802,  provides  that 
every  office  shall  be  vacant  on  the  officer 
ceasing  to  be  a  resident  of  the  state,  district 
county,  township,  or  precinct  in  which  the 
duties  of  his  office  are  to  be  exercised  or 
for  which  he  may  have  been  elected;  and 
section  810,  as  amended  by  Laws  1905,  pro- 
vides for  the  nomination  of  county  commia^ 
sloners  by  the  county  instead  of  by  commis- 
sioner district  conventions,  and  they  are  to 
be  regarded  as  county  officers.  Held,  that 
the  term  ''district,"  as  used  in  section  1802, 
referred  to  a  subdivision  of  the  state  em- 
bracing more  than  one  county,  so  that  a 
county  commissioner  did  not  disqualify  him- 
self by  removing  to  a  different  commissioner 
district  from  that  in  which  he  was  elected, 
within  the  same  county.    Gray  v.  Board  of 
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Oom'TB  of  Beadle  Gonaty,  HO  N.  W.  SO,  37, 
21  &  D.  97. 

Tb  understand  the  signification  of  the 
words  *^anicipal  legislation/'  as  used  in 
Oonst.  art  11,  |  2,  prohibiting  the  Legisla- 
ture from  amending  the  charters  of  dtles 
and  towns,  the  right  of  which  is  reserved 
to  the  voters  thereof,  and  article  4,  provid- 
ing that  the  referendnm  may  be  demanded 
by  the  people,  which  power  is  reserved  to 
the  legal  voters  of  every  mnnicipality  and 
district,  as  to  all  local,  special,  and  munici- 
pal legislation  of  every  character  in  and  for 
their  respective  municipalities  and  districts, 
requires  an  interpretation  of  the  term  'local 
and  special  l^islation,"  the  right  to  formu- 
late rules  In  relation  to  which  is  impliedly  de- 
nied to  cities  and  towns,  on  the  principle 
that  the  expression  of  one  thing  is  the  ex- 
dasion  of  another.  The  qualifying  words 
local  and  spedal"  are  synonymous,  and,  in 
the  sense  in  which  they  are  used,  mean  any 
enactment  that  is  plainly  intended  to  af- 
fect a  particular  person  or  thing  or  to  be 
in  effect  in  some  specified  locality  only.  The 
words  ''municipality"  and  "district,"  as  used, 
are  evidently  expressions  of  equivalent  Im- 
I)ort,  for  a  district  legally  created  ftom  a 
designated  part  of  the  state  and  organized 
to  promote  the  convenience  of  the  pubUc 
at  large  is  a  munidiMLl  corporation.  The  au- 
thority of  such  a  corx)oration  has  been  here- 
tofore derived  from  an  act  of  the  legislative 
assembly  creating  it,  and  as  such  statute  is 
applicable  to  and  enforceable  in  a  part  of 
the  state  only,  it  is  a  local  or  special  law. 
The  change  in  the  organic  law  deprives  the 
legislative  assembly  of  all  authority  to  en- 
act, amend,  or  repeal  any  charter  of  a  town, 
the  legal  voters  of  which  reserve  to  them- 
selves the  exercise  of  all  such  power,  except 
the  right  of  repeal,  and  it  was  evidently  the 
intention  of  the  framers  of  such  constitu- 
tional  provision,  and  also  the  people  who 
ratified  it,  to  vest  an  incorporated  city  or 
town  with  authority  to  provide  the  manner 
of  exercising  the  initiative  and  referendum 
powerfa  as  to  amendments  of  a  charter, 
which  change  is  reasonably  within  the  term 
"municipal  legislation."  Acme  Dairy  Go.  v. 
aty  of  Astoria,  90  Pac  153,  154,  49  Or.  520. 

As  oovpormtion 

See  Corporation. 


The  term  "district,"  as  employed  in 
Const  art.  1,  1 10,  guaranteeing  to  accused  a 
speedy  public  trial  by  an  impartial  Jury  of 
the  county  or  district  in  which  the  offense  is 
alleged  to  have  been  committed.  Is  not  synon- 
ymous with  county;  but  it  was  intended  to 
designate  and  include  a  place  or  jurisdiction 
other  and  distinct  from  that  of  the  county  in 
which  the  offense  was  committed.  State  ex 
reL  Hombeck  v.  Durflinger,  76  N.  E.  291, 
292,  73  Ohio  St  154. 


The  word  "district,"  as  used  in  a  consti- 
tutional provision,  providing  that  in  criminal 
prosecutions  the  accused  shall  have  a  trial 
by  Jury  of  the  county  or  district  in  which  the 
offense  is  alleged  to  have  been  committed, 
is  synonymous  with  the  term  "county." 
State  V.  O'Brien,  90  Pac.  514,  518,  35  Mont 
4S2,  10  Ann.  Cas.  1006w 

The  word  "district"  as  used  in  the  Con- 
stitution, providing  that  the  accused  in  all 
criminal  prosecutions  shall  have  the  right  to 
a  trial  by  Jury  of  the  county  or  district  in 
which  the  offense  is  alleged  to  have  been  com- 
mitted, means  "county."  City  of  Chicago  v. 
Knobel,  83  N.  E.  459,  460,  232  IH  112. 

A  county  is  an  involuntary  dvll  or  po- 
litical division  of  the  state,  created  in  the  ad- 
ministration of  government  and  is  not  synon- 
ymous with  the  word  "district"  Adams  v. 
Southern  By.  Co.,  52  South.  439,  441,  167 
Ala.  383. 

"County,"  as  used  in  Const  art  1,  |  10, 
guaranteeing  to  an  accused  party  a  "speedy 
public  trial  by  an  impartial  Jury  of  the  coun- 
ty or  district  in  whldi  the  offense  is  alleged 
to  have  been  committed,"  is  not  synonymous 
with  "district"  but  the  latter  term  is  used  to 
designate  and  indude  a  place  or  Jurisdiction 
other  and  distinct  from  that  of  the  coun- 
ty wherein  the  offense  was  committed,  and 
therefore  Rev.  St  1006, 1  7263,  which  permits 
the  court  to  direct  that  the  person  accused 
be  tried  in  some  adjoining  county,  where  it 
appears  that  a  fair  and  impartial  trial  can- 
not be  had  in  the  county  in  which  the  offense 
is  committed,  is  not  unconstitutional,  as  al- 
lowing the  trial  to  be  held  in  a  county  other 
than  that  in  which  the  offense  was  commit- 
ted, on  motion  of  the  state^  properly  support- 
ed by  affidavits.  State  ex  rel.  Hombeck  v. 
Durflinger,  76  N.  E.  291,  292,  73  Ohio  St  154. 

A  county  is  within  Const  art  4,  |  la, 
reserving  the  initiative  and  referendum  pow- 
ers to  the  voters  of  every  munidpality  and 
district,  and  the  people  of  the  several  coun- 
ties are  authorized,  by  article  9,  f  la,  to  regu- 
late taxation  and  exemptions  within  their 
several  counties,  as  provided  by  article  4,  f 
la,  in  a  manner  subservient  to  any  general 
law  which  may  be  enacted,  though  the  word 
"district"  as  used  in  article  4,  f  la,  has  a 
broader  signification  than  "county,"  and  may 
designate  a  territory  comprising  more  than  a 
county,  or  containing  less  area.  Schubel  v. 
Olcott,  120  Pac.  375,  379,  60  Or.  503. 

As  Judieial  dlstriot 

Under  the  constitutional  right  to  a 
speedy  public  trial  by  an  impartial  Jury  of 
the  county  or  district  in  which  the  offense 
is  alleged  to  have  been  committed,  the  word 
"district"  has  uniformly  been  construed  to 
mean  the  trial  district  or  territory  from 
which  the  Jury  is  summoned.  In  this  state, 
where  unorganized  territory  may  be  attadied 
to  an  organized  county  for  Judicial  purposes, 
the  phrase  "Judicial  subdivision,"  frequently 
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found  In  our  statutes,  would  have  more  ac- 
curately defined  the  right  than  the  word 
"district"  In  re  Nelson,  102  N.  W.  885,  887, 
19  S.  D.  214. 

In  the  Constitution,  providing  for  courts 
to  be  presided  over  by  a  judge,  elected  by 
the  voters  of  a  number  of  counties,  called  a 
"district,"  the  word  ''district"  Is  used  to  dls- 
tingush  this  class  of  courts  from  the  Supreme 
and  other  classes  of  courts,  and  likewise  to 
designate  the  territory  over  which  the  partic- 
ular Judge  shall  preside.  State  v.  Ely,  118  N. 
W.  711,  716,  16  N.  D.  569,  14  L.  R.  A.  (N.  S.) 
638. 

The  word  "district,"  like  the  word  "coun- 
ty," In  the  provision  giving  to  accused  the 
right  to  a  trial  in  the  district  or  county  In 
which  the  offense  charged  was  committed, 
is  used^ln  a  restrictive  sense,  and  designates 
the  precise  portion  of  territory  or  division  of 
the  state  over  which  a  court  at  any  partic- 
ular sitting  may  exercise  power  In  criminal 
matters.  Moran  v.  Territory,  78  Pac.  Ill, 
114, 14  Okl.  544. 

Under  Act  Cong.  May  28,  1890,  c.  252,  f  § 
7,  9,  29  Stat  180,  181,  the  territory  of  Ari- 
zona, though  divided  for  the  adtninistratlon 
of  law  and  for  the  holding  of  district  courts 
with  powers  of  the  District  and  drcuit 
Courts  of  the  United  States  into  five  judldlil 
districts,  with  boundaries  as  established  by 
the  justices,  is  one  "district,"  within  Act 
Cong.  March  3,  1901,  c.  845,  81  Stat  1098  (U. 
S.  Comp.  St  1901,  p.  1327),  authorizing  the 
district  attorney  of  the  district  in  which  any 
Chinese  person  may  be  arrested  for  being 
found  unlawfully  within  the  United  States  to 
designate  the  commissioner  within  such  dis- 
trict before  whom  sudi  person  shall  be  taken 
for  hearing,  and  the  district  attorney  of  the 
territory  may  designate  a  commissioner  with- 
in the  First  judicial  district  of  the  territory  as 
the  commissioner  before  whom  a  Chinese 
person  arrested  in  the  second  judicial  dis- 
trict shall  be  taken  for  hearings  Lee  Kim 
Fong  V.  United  States,  108  Pac.  237,  13  Ariz. 
47. 

As  munioipal  oorporatlon 

See  Municipal  Corporation. 

As  port 

What  constitutes  a  •*port"  for  purposes 
of  the  revenue  act  is  of  necessity  a  matter 
of  proof  in  each  case.  The  term  is  broader 
than  the  word  "harbor,"  and  may  mean  more 
in  one  connection  than  in  another.  "Port" 
is  often  used  as  synonymous  with  "district," 
where  the  limits  of  the  port  and  district  are 
the  same.  Hartwell  Lumber  Co.  v.  United 
States,  128  Fed.  306,  308  (quoting  and  adopt- 
ing Ayer  v.  Thacher,  2  Fed.  Cas.  269,  3  Mason, 
155). 

DISTRICT  ATTORNEY 

As  court  officer,  see  Court  Officer. 
As  magistrate,  see  Magistrate. 


As  officer  of  United  States,  see  United 

States  Officer. 
As  state  officer,  see  State  Officer. 
See,  also,  County  Attorney. 

The  "district  attorney"  is  not  only  an  of- 
ficer of  the  state,  but  also,  in  common  with 
other  attorneys,  an  officer  of  the  court  Tay- 
lor V.  State,  88  South.  380,  384,  49  FUu  60. 

As  used  in  Laws  1882,  p.  S71,  c.  410,  § 
1482,  providing  that  forfeiture  of  bail  shall 
not  be  remitted  without  the  certificate  of  the 
"district  attorney,"  the  words  "district  at- 
torney" mean  the  person  who  was  district 
attorney  at  the  time  the  recognizance  was 
forfeited,  and  not  some  subfiequent  district 
attorney*  In  re  Sayles,  81  N.  Y.  Supp.  258, 
259,  40  Misc.  Rep.  135. 

Const  art.  4,  S  1,  created  the  office  of 
Attorney  General,  reqtiiring  him  to  perform 
such  duties  as  should  be  prescribed  by  the 
Constitution  and  by  law;  and  by  Rev.  St 
1908,  §  6168,  he  was  required  to  appear  for 
the  state,  prosecute  and  defend  all  actions 
and  proceedings,  civil  and  criminal,  in  which 
the  state  should  be  a  party  or  interested, 
when  required  to  do  so  by  the  Governor  or 
General  Assembly.  By  Laws  1891,  pp.  240- 
242,  the  courts  were  Invested  with  the  same 
power  and  Jurisdiction  to  try  prosecutions  on 
Information  as  they  had  been  authorized  to 
do  by  indictment,  section  2  providing  that  all 
informations  should  be  filed  in  term  time  in 
the  court  having  jurisdiction  of  the  offense 
by  the  district  attorney  of  the  proper  county 
as  informant  and' his  name  should  be  sub- 
scribed thereto  either  by  himself  or  by  his 
deputy.  Section  4  prescribed  a  form  of  in- 
formation in  which  the  district  attorney  ap- 
peared as  the  charging  officer,  and  section  5 
declares  that  all  provisions  of  law  applicable 
to  prosecutions  on  indictments,  to  writs  and 
process  therein,  and  the  issuing  of  service 
thereof,  to  motions,  pleadings,  trials,  and 
punishments,  or  to  the  passing  or  execution 
of  any  sentence,  and  to  all  proceedings  in 
cases  of  indictment,  whether  in  court  of  origi- 
nal or  appellate  Jurisdiction,  shall  apply  to 
informations  and  to  all  prosecutions  and  pro- 
ceedings thereon.  Held,  that  the  words  "dis- 
trict attorney,**  as  used  in  such  act,  should 
be  construed  as  ssmonymous  with  "public 
prosecutor,"  and  hence  the  Attorney  General 
has  authority  to  charge  by  information  in 
the  name  of  the  people  the  commission  of  a 
felony  and  to  prosecute  the  proceedings  in 
the  district  court  People  v.  Gibson,  125  Pac. 
531,  532,  53  Colo.  231. 

DISTRICT  COURT 

"  'Judge  of  the  District  Court*  and  'Dis- 
trict Court'  are  not,  strictly  speaking,  con- 
vertible terms,  but  they  are  so  in  a  popular 
sense,"  and  under  section  6  of  the  act  of 
March  8, 1891,  creating  the  Circuit  Courts  of 
Appeals  (26  Stat  828,  c.  517),  which  gives 
such  courts  the  power  to  review  by  ai^eal  or 
writ  of  error  final  decisions  in  the  District 
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Conrt,  an  appeal  lies  to  such  court  flx)m  a 
judgment  of  a  District  Court  rendered  on  ap- 
peal froxD  an  order  of  a  comniiBsioner  for  the 
deportation  of  a  Chinese  person  arrested  un- 
der section  13  of  the  exclusion  act  of  Sep- 
tember 13,  1888  (25  Stat  479,  c.  1015),  Which 
authorizes  an  appeal  from  a  conyiction  before 
a  commissioner  "to  the  judge  of  the  District 
Court  for  the  district"  Tsoi  YU  r.  United 
States,  129  Fed.  585,  586,  04  C.  C.  A.  153 
(quoting  and  adopting  definition  In  United 
States  ▼.  Gee  Lee,  50  Fed.  271,  1  C.  a  A. 
516). 

"The  name  'commissioners'  court'  is  as 
distinctly  the  name  of  that  court  as  Is  the 
'district  court'  the  name  of  the  court  presided 
over  by  the  district  judge.  ♦  •  ♦  While 
the  district  and  county  courts  were  establish- 
ed for  the  trial  of  litigated  cases,  the  com- 
missioners' court  is  a  political  body;  the 
powers  and  duties  of  its  members  being  large- 
ly legislative  and  ministerial."  Robinson  y. 
Smith  County,  76  S.  W.  584,  585,  33  Tex.  dr. 
App.  251. 

Const  art  6,  vests  .the  judicial  power  of 
the  state  as  to  matters  of  law  and  equity  in  a 
Supreme  CJourt,  district  court,  county  court; 
justices  of  the  peace,  and  such  other  courts 
as  may  be  provided  by  law.  It  then  provides 
the  jurisdiction  of  various  courts  designated, 
"district  court,"  "county  court,"  and  "crim- 
inal court,"  and  for  the  election  of  judges 
thereof.  Article  14  treats  of  counties  and 
coxmty  officers,  not  Including  the  Judge  of  the 
county  court,  and  article  20,  creating  the  city 
and  county  of  Denver,  and  providing  for  the 
termination  of  the  terms  of  office  of  county 
officers,  declares  that  district  and  county 
judges  and  the  district  attorneys  should  serve 
their  fall  term,  respective,  for  which  they 
had  been  elected.  Held,  that  the  words  *'dl8- 
trict,"  "county,"  and  "criminar  In  Const  art 
6,  as  prefixed  to  the  word  "court,"  had  no 
other  significance  than  to  give  appropriate 
names  to  the  tribunals  of  government,  and 
that  a  judge  of  the  county  court  in  the  dty 
and  county  of  Denver  was  not  a  county  offi- 
cer within  Const,  art  20,  and  hence,  after  the 
adoption  of  such  article  and  the  charter  of 
the  city  and  county  of  Denver,  he  continued 
to  hold  his  office  under  Const  art  6,  and  not 
under  the  ctiarter,  and  this,  notwithstanding 
the  charter,  provided  additional  duties  for 
such  office  and  also  for  two  incumbents.  Dix- 
on V.  People,  127  Pac.  980,  982,  53  Colo.  527 ; 
Sartin  v.  Snell,  125  Pac  47,  48,  87  Kan.  485. 

DISTBICT    COUBT   JUSTICE 

Const  art  6,  {  17,  requires  town  electors 
to  elect  Justices  of  the  peace  at  the  annual 
town  meeting,  or  at  such  other  time  as  the 
Legislature  directs,  and  provides  that  justic- 
es of  the  peace  and  district  court  justices 
ooay  be  elected  In  the  different  cities  in  such 
manner  as  is  prescribed  by  law,  and  that  all 
other  judicial  officers  in  cities  shall  be  chos- 
en by  the  electors  or  appointed  by  local  au- 


thoritiea  Held,  that  the  term  "district  court 
justices"  included  justices  of  the  municipal 
court,  and  hence  such  offices  should  be  filled 
by  election.  Markland  v.  Scully,  131  N.  X. 
Supp.  364,  371,  146  App.  Div.  350. 

DISTBICT  JUDGE 

As  state  officer,  see  State  Officer. 

DISTBICT   MEETING 

Under  Rev.  St  1899,  §  535  et  seq.,  relat- 
ing to  district  meetings  of  school  districts, 
the  term  ''district  meeting'*  means  a  coming 
together,  an  assembliog,  of  the  electors  in  a 
body  at  a  stated  time  and  place.  Parker  v. 
School  Dist  No.  4  of  Sweetwater  County, 
101  Pac  944,  945,  17  Wyo.  534. 

DISTRICT   OF  GOI.trMBIA 

As  state,  see  State. 

Supreme    Court    as    Court    of    United 

States,    see    Courts    of    the    United 

States. 

DISTBIGT  OF  HIS  DOMICILE 

Where  two  petitions  in  bankruptcy  have 
been  filed  against  the  same  individual,  one  in 
the  district  in  which  the  alleged  bankrupt 
has  resided  during  the  greater  part  of  the 
preceding  six  months  and  the  other  in  a  dis- 
trict into  which  he  has  recently  removed  and 
established  his  residence,  the  former  is  the 
"district  of  his  domicile,"  within  the  meaning 
of  General  Order  No.  6  (32  C.  C.  A.  v),  in 
which  the  jOrst  hearing  should  be  had  unless 
the  case  is  transferred  for  convenience  of 
parties  under  the  provisions  of  Bankr.  Act 
July  1,  1898,  c.  541,  §  32,  30  Stat  554.  In  re 
Isaacson,  161  Fed.  779,  782. 

DISTBICT   OF   HIS   KESIDENCE 

Where  a  person  worked  a  farm,  keeping 
a  furnished  room  in  the  house  thereon,  which 
he  occupied  when  there,  and  claimed  his  resi- 
dence there,  but  generally  and  continuously 
lodged  with  his  parents  hi  another  school 
district  because  they  were  old  and  helpless 
and  he  considered  it  his  duty  to  stay  with 
them  at  night,  returning  to  his  farm  every 
morning,  the  district  where  his  farm  was 
situated  was  the  "district  of  his  residence,** 
within  Rev.  St.  1899,  c.  149  (Ann.  St  1906, 
pp.  4198-4322),  providing  that  all  personal 
property  shall  be  assessed  in  the  county  and 
district  where  the  owners  reside.  State  ex 
rel.  Kelly  v.  Shepperd,  U7  S.  W.  1169,  1171, 
218  Mo.  656,  131  Am.  St  Rep.  568. 

As  used  in  Act  March  3,  1887  (24  Stat 
552,  c.  373),  as  corrected  by  Act  Aug.  13, 
1888  (25  Stat  433.  c.  8C6),  declaring  that  the 
Circuit  Courts  of  the  United  States  shall 
have  original  cognizance,  concurrent  with 
the  courts. of  the  several  states,  of  certain 
actions,  and  providing  that,  where  the  juris- 
diction is  founded  only  on  the  fact  that  the 
action  is  between  citizens  of  different  states, 
suit  shall  be  brought  only  in  the  ^'district  of 
the  residence**  of  either  the  plaintifC  or  the 
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defendant,  ''the  phrase  'district  of  the  resi- 
dence* of  a  person  is  equivalent  to  'district 
whereof  he  is  an  inhabitant,'  and  cannot  be 
construed  as  giving  jurisdiction,  by  reason  of 
citizenship,  to  a  Circuit  Court  held  in  a  state 
of  which  neither  party  Is  a  citizen,  but,  on 
the  contrary,  restricts  the  Jurisdiction  to  the 
district  in  which  one  of  the  parties  resides 
within  the  state  of  which  he  is  a  citizen." 
Ex  parte  Wisner,  27  Sup.  Ct  150,  153,  203 
rr.  S.  449,  459,  51  L.  Ed.  264  (quoting  Shaw 
▼.  Qulncy  Min.  Co.,  12  Sup.  Ct  935,  936,  145 
XT.  S.  444,  446,  36  L.  Ed.  768,  770). 

DISTRICT  OF  SEIZURE 

Jurisdiction  of  a  proceeding  for  the  for- 
feiture of  smuggled  goods  exists  only  in  the 
"district  of  seizure,"  which  is  the  district  in 
which  the  goods,  If  on  hand,  are  found;  a 
collector  cannot,  by  carrying  them  into  an- 
other district  and  there  making  the  formal 
seizure,  confer  jurisdiction  of  the  proceed- 
ing on  the  court  in  such  district  United 
St^te  V.  Larkin,  153  Fed.  113,  116,  82  C.  C. 
A.  247  (citing  The  Abby,  1  Fed.  Cas.  26,  1 
Mason,  360 ;  Four  Packages  v.  United  States, 
97  U.  S.  404,  24  L.  Ed.  1031), 

BI8TRIGT  OFFICER 

The  words  "district  officer^  used  in  sec- 
tion 3  of  article  20  of  the  Constitution  refer 
to  the  district  attorney  and  district  judge,  but 
the  words  were  used  to  designate  the  geo- 
graphical limits  within  which  such  officer  per- 
formed the  duties  of  his  office,  and  did  not 
refer  to  the  nature  and  grade  of  the  office. 
State  V.  Romero  (N.  M.)  125  Pac.  617,  618. 

Ck>nst  I  152,  provides  that,  if  the  unex- 
pired term  of  an  elective  office  will  end  at  the 
next  succeeding  annual  election  at  which 
either  city,  town,  county,  district,  or  state 
officers  are  to  be  elected,  the  office  shall  be 
filled  by  appointment  for  the  remainder  of 
the  term.  On  June  30,  1906,  defendant  was 
appointed  as  trustee  of  a  town  of  the  sixth 
class  to  fill  a  term  exi^rlng  in  November, 
1907.  An  election  of  a  Ck>ngressman  for  that 
district  was  held  November  6,  1906,  and 
plaintiff  procured  his  own  election  at  that 
time  as  trustee  to  fill  the  unexpired  term. 
Held  that,  a  Congressman  not  being  a  "dis- 
trict or  state  officer"  within  the  meaning  of 
the  Ck)nstitutlon,  the  election  held  November 
6,  1906,  was^not  such  an  election  as  warrant- 
ed the  filling  of  the  vacancy  in  question  at 
that  time.  Provence  v.  Lucas  (Ky.)  107  S.  W. 
755.  756. 

DISTRICT  SCHOOL 

The  ward  schools  of  a  dty  are  "district 
schools,"  within  Const  art  10,  §  3,  requiring 
the  establishment  of  district  sdiools.  Max- 
cy  V.  aty  of  Oshkosh,  128  N.  W.  899,  908, 
144  Wis.  238,  31  L.  B.  A.  (N.  S.)  787. 

DISTRINGAS 

"Distringas"  is  a  writ  addressed  to  the 
sheriff,  demanding  him  to  distrain  one  of  his 


goods  and  chattels  to  enforce  compliance  with 
an  order  of  court  Fiedler  ▼.  Bambrick  Broo. 
Const  Co.,  142  S.  W.  1111,  1114,  162  Mo. 
App.  528. 

DISTRUST 

An  instruction  that  If  any  witness  had 
willfully  testified  falsely  in  regard  to  any 
material  fact  the  jury  was  at  liberty  to  "dis- 
regard and  discard  his  entire  testimony"  is 
not  objectionable  because  of  the  use  of  the 
words  "disregard"  and  "discard,"  instead  of 
"distrust,"  as  used  in  Code  Civ.  Proc.  | 
2061,  subd.  3,  providing  that  when  a  witness 
is  false  in  one  part  of  his  testimony  he  is  to 
be  "distrusted"  in  the  others,  since  the  court 
did  not  tell  the  jury  that  they  ought  to  reject, 
or  that  they  must  reject  the  entire  evidence 
of  the  witness,  but  simply  instructed  them 
that  they  were  at  liberty  to  disregard  and 
discard  the  whole  evidence  of  a  witness  who 
had  wHlfully  testified  falsely  to  a  material 
fact  in  the  case.  Whltaker  v.  California  Door 
Co.,  95  Pac.  910,  911,  7  OaL  App.  757;  Peo- 
ple V.  Soto,  59  OaL  867. 

DISTURB 

Under  B.  &  0.  0)mp.  i  1930,  providing 
for  the  punishment  of  persons  who  willfully 
and  wrongfully  commit  any  act  whidh  gross* 
ly  disturbs  the  public  peace  or  health,  the 
word  "disturb"  is  defined  by  Webster  to  mean 
to  throw  into  disorder  or  confusion;  to  in- 
terrupt the  settled  state  of;  to  excite  from 
a  state  of  rest;  to  render  uneasy.  The 
statute  therefore  simply  means  that  one  who 
knowingly  and  without  authority  of  law 
oommlts  an  illegal  act  which  greatly  or 
painfully  annoys  or  scandalizes  the  commu- 
nity, and  agitates  and  disturbes  the  quiet 
and  tranquility  of  the  public,  or  outrages 
public  decency  and  is  injurious  to  the  pub- 
lic morals,  is  guilty  of  an  offense.  A  pool 
room  on  one  of  the  principal  thoroughfares 
of  a  dty,  in  which  persons  daily  congregate 
to  bet  upon  horse  races  reported  to  the  pro- 
prietor by  telegraiAi,  is  a  gaming  house,  pun- 
ishable as  a  nuisance  under  the  statutes 
State  T.  Nease,  80  Paa  897-^99,  46  Or.  433. 

The  word  "disturb,"  according  to  Web- 
ster, means  "to  interrupt  a  settled  state  of," 
and  "proprietary"  means  "belonging  or  per- 
taining to  a  proprietor,  considered  as  prop- 
erty owned,"  and  the  words  "the  property 
shaU  not  be  disturbed  or  the  proprietary 
rights  of  the  owner  divested,"  as  used  in 
Const  Okl.  art.  2,  |  24,  providing  that  pri- 
vate property  shall  not  be  taken  or  damaged 
for  public  use  without  just  compensation, 
and  until  the  compensation  shall  be  paid  to 
the  owner  or  into  court  for  the  owner  the 
property  shall  not  be  disturbed  nor  the  pro- 
prietary rights  of  the  owner  divested,  seems 
to  mean  that  possession  thereof  shall  not  be 
taken,  nor  the  property  taken,  nor  shall 
the  title  thereof  be  divested,  until  compensa- 
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tion  therefor  has  been  first  paid  to  the  own- 
er or  into  court  for  the  owner.  Edwards  v. 
Thrash,  109  Pae.  832,  837,  26  Okl.  472,  138 
Am.  St  Rep.  975. 

DISTUBBAHOE 

The  unlawfnl  striking  of  one  with  a 
hard  substance  is  not  a  ''disturbance"  of  his 
peace  and  quiet,  within  Mausf.  Dig.  Ark.  | 
ISM  (Lad.  T.  Ann.  St  1899,  §  1143),  provid- 
ing punishment  for  a  breach  of  the  peace. 
Miles  y.  United  SUtes,  103  8.  W.  598,  599, 
7  Ind.  T.  11. 

When  the  owner  of  an  easement  is  de- 
prived of  his  right,  he  is  not  referred  to  as 
having  been  "dispossessed*'  of  the  land,  but 
it  is  referred  to  as  an  "interference,"  "ob- 
Btrnctlon,"  or  "disturbance."  The  remedy  is 
on  the  case  for  damages  for  the  injury  done, 
or,  if  this  is  inadequate,  permanent  injunc- 
tion is  the  proper  remedy.  Kansas  &  C.  P. 
R.  Co.  V.  Bums,  79  Pac.  238,  240,  70  Kan. 
627. 

BI8TURBAKOE  OF  PBAOB 

See  Breach  of  the  Peace. 

DISTURBING    BX3LIGIOI78    WORSHIP 

Under  the  statute  inhibiting  the  *'dis^ 
tnrbance  of  a  congregation,  or  a  part  of  a 
congregation,"  any  member  is  a  part  of  the 
congregation ;  and  hence,  where  accused,  be- 
fore a  large  part  of  a  Sunday  school  audi- 
ence had  left,  unhitched  an  old  shabby 
horse  and  buggy  belonging  to  prosecuting  wit- 
ness, and,  with  the  intent  to  mortify  her, 
drove  it  up  in  front  of  the  Sunday  school, 
accused  violated  the  statute.  Wyatt  v. 
State,  U9  S.  W.  1147, 1148,  56  Tex.  Cr.  K.  50. 

Under  Code  1896,  |  4654,  prohibiting 
"disturbance  of  an  assemblage  for  divine 
worship,"  the  nature  or  form  of  worship  la 
Immaterial ;  it  being  sufficient  if  the  exercise 
was  intended  as  a  celebration  of  the  birth, 
hfe,  death,  and  resurrection  of  Christ,  and 
In  commemoration  of  the  begiuBlng  of  the 
Christian  era.  Where  defendant  willfully 
committed  an  assault  on  his  companion  with 
a  fire  shovel,  not  in  self-defense,  durii^  the 
dismissal  of  a  Sunday  school  Christmas  tree 
entertainment,  at  which  there  had  been 
prayer,  singing,  and  a  scriptural  talk  by  the 
miidster,  he  was  properly  convicted  of  "dis- 
turbing an  assemblage  for  divine  worship," 
prohibited  by  Code  1896,  |  4654.  Stafford  v. 
State,  46  South.  678,  674, 154  Ala.  71. 

DITCH 

Said  ditch,  see  Said. 

A  ''ditch''  is  no  more  than  a  right  of 
way  for  the  passage  of  water.  Smith  v. 
Hampshire,  87  Pac.  224,  225,  4.Cal.  App.  & 

A  **ditch*'  is  as  much  an  artificial  mech- 
anism as  a  pump,  when  applied  to  diversion 
of  water  from  a  stream  or  a  disturbance  of 
the  natural  order  of  things.    Garvey  Water 
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Co.  V.  Huntington  Land  ft  Improvement  Oc, 
97  Pac.  428,  432,  154  Cal.  232. 

No  technical  effect  in  conveyancing  has 
been  attributed  to  the  word  "ditch."  Plaln- 
tUIs  declared  In  ejectment  for  a  strip  of 
land  14  feet  wide  and  about  600  feet  long, 
extending  to  tidal  waters,  and  designated 
in  their  deed  as  "a  certain  ditch."  At  the 
trial  their  claim  of  title  rested  on  a  deed 
containing  the  following  clause:  "And  also 
the  said  party  of  the  second  part  [the  plain- 
tiffs] is  to  have  the  exclusive  privilege  and 
use  of  a  certain  ditch  that  leads,"  etc.  The 
grant  of  this  exclusive  privilege  was  not  a 
conveyance  of  land,  for  the  recovery  of  the 
possession  of  which  the  action  could  be 
maintained.  Conover  v.  Atlantic  City  Sew- 
erage Co.,  57  Atl.  897,  898,  70  N.  J.  Law, 
815 

The  words  "ditch"  and  "drain"  have  no 
exact  or  technical  meaning;  they  both  may 
mean  a  hollow  or  open  place  In  the  ground, 
natural  or  artificial,  where  water  Is  collected 
or  conducted  off,  and  if  sufficiently  defined 
they  may  bound  land  as  other  natural  ob- 
jects. Sherrod  v.  Battle,  70  S.  B.  834,  836, 
154  N.  C.  345. 

Rev.  St  Ohio  1908,  |  4511,  defines  the 
word  "ditch"  as  a  drain  or  water  course, 
and  provides  that  a  petition  for  Improvement 
of  the  ditch  shall  be  held  to  Include  any 
site,  lateral,  spur,  or  branch  ditch,  drain,  or 
water  course  necessary  to  secure  the  object 
of  the  improvement.  Greek  v.  Joy,  90  N. 
B.  932,  934,  81  Ohio  St  815. 

A  conduit  through  which  a  water  pow< 
er  company  conducts  the  water  from  its 
dam  across  a  river  to  the  place  of  use  Is 
not  strictly  a  "ditch"  or  a  canal,  but  is  a 
conduit  through  which  water  is  diverted  from 
the  natural  channel  in  which  it  would  flow  If 
left  unobstructed,  and  the  company  is  liable 
for  the  fees  imposed  by  Act  March  11,  1903 
(Sess.  Lawa  1903.  p.  233)  §  10,  providing 
that  upon  the  Issuance  of  a  certificate  by  the 
state  engineer  In  relation  to  the  completion 
of  any  canal,  ditch,  or  other  works,  a  fee 
to  cover,  the  expense  of  the  examination  of 
such  works  shall  be  paid  to  the  state  en- 
gineer. Idaho  Power  &,  Transportation  Co. 
V.  Stephenson,  101  Pac.  821,  824,  16  Idaho, 
418. 

A  mere  excavation,  though  called  a 
"ditch,"  on  a  person's  land,  cannot  be  con- 
strued as  coming  within  the  purpose  and  In- 
tention of  the  statutes  relating  to  ditches 
and  priorities  of  water  rights.  A  ditch 
with  rights  is  referred  to ;  and  a  ditch  that 
is  built  without  authority,  the  building  of 
which  conveys  no  authority  upon  the  owner 
to  divert  water,  Is  not  such  a  ditch  as  the 
statute  mentions.  Whalon  v.  North  Platte 
Canal  &  Colonization  Co.,  71  Pac.  995,  998, 
11  Wyo.  813. 

Structures  common  in  all  highways  for 
collecting  surface  water  and  keeping  it  out 
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of  the  traveled  part  of  .the  road  are  usually 
called  "ditches"  or  gutters.  A  gutter  beside 
a  roadway,  by  reason  of  which  ice  gathered 
in  the  roadway,  causing  plaintlfTs  Injury, 
was  not  a  sluiceway,  within  a  statute  mak- 
ing towns  liable  for  damages  to  any  person 
traveling  on  a  sluiceway,  by  reason  of  any 
defect  making  it  unsuitable  for  travel 
Drew  V.  Town  of  Bow,  65  AtL  831,  74  N.  H. 
147. 

Hurd'B  Rev.  St  1905,  c.  42,  |  151,  pro- 
viding that,  where  two  or  more  parties  on 
adjoining  lands  requiring  a  system  of  com- 
bined drainage  have  voluntarily  constructed 
ditches  which  form  a  continuous  line  or  line 
and  branches,  and  where  needed  repairs  and 
improvements  are  not  made  by  voluntary 
agreement,  any  owner  of  part  of  such  ditch 
may  petition  the  commissioners  of  highways 
of  the  township  for  the  formation  of  a  drain- 
age district  to  include  all  lands  to  be  bene- 
fited by  maintaining  these  ditches,  a  ditch 
constructed  by  highway  commissioners  in 
a  highway,  draining  not  only  adjoining  lands 
but  the  highway,  and  forming  a  part  of  a 
continuous  line,  is  to  be  regarded  as  a  "ditch 
of  an  owner  of  land,*'  within  the  meaning  of 
the  act,  so  as  to  authorize  the  organization 
of  a  drainage  district  under  the  act,  on  peti- 
tion of  any  owner  of  part  of  the  ditch.  Peo- 
ple V.  Magruder,  86  N.  B.  615,  617,  237  HI. 
340. 

L.  O.  li.  I  5136,  provides  that  the  owner 
of  a  "ditch  or  mining  flume,  or  water  right 
appurtenant  thereto,"  who  fails  to  operate 
or  exercise  ownership  over  such  property  for 
a  period  of  five  years  shall  lose  the  title, 
claim,  and  interest  therein,  etc.  Held  that, 
as  a  "ditch**  is  an  "aqueduct,**  which  is  a 
water  carrier  or  leader,  and  "flumes**  are 
usually  portions  of  ditches,  a  reservoir  is 
not  included  within  the  statutory  provisions ; 
and  nonuser  thereof  for  the  period  named 
would  forfeit  no  right.  Moore  v.  United  Elk- 
horn  Mines  (Or.)  127  Pac.  964,  966. 

Am  aqvednot 
See  Aqueduct 

Am  water  course 
See  Water  Course. 

DITCH  COMPAHY 

As  common  carrier,  see  Common  Carrier. 

DITTO 

As  writing,  see  Write — ^Writing. 

The  word  "ditto"  and  its  abbreviation 
"do.**  and  the  dots  and  marks  that  stand 
for  the  word  are  in  common  use,  and  have 
a  perfectly  well-defined  meaning  known  to 
persons  generally,  and  which  should  not  be 
disregarded  in  an  election  return  wherein 
dots  are  used  under  figures  or  words  set 
against  a  person's  name.  Opinion  of  the 
JusUces,  70  Me.  560,  567. 


"Ditto  marks**  are  marks  which  are  gen- 
erally understood  to  mean  "the  same  as 
above.**  Duerr  v.  Snodgrass,  52  S.  E.  531, 
532,  58  W.  Va.  472. 

"Ditto  marks**  must  be  read  as  a  repre- 
sentation of  what  appears  written  above 
them,  and  as  meaning  "the  same  as  above," 
since  the  abbreviations  commonly  used  in  the 
English  language  may  be  used  in  general 
writing,  and  legal  documents  and  records,  a& 
parts  of  the  English  language.  Chase  ▼. 
Maxcy,  114  N.  W.  832,  134  Wis.  435. 

A  notice  of  a  tax  sale  in  the  following 
form:  * 

Taxes 
Name  and  I>e0criptlo&  Valua-   Perc'tg 

tlon.       Costs. 

I  I 

Miller  B  8  lot  2  b  170  R  R  Del  Diablo 

5  acres  176  6.97 

imp.  600  22.18 

Mirandetti  J  lot  4  b  718  '* 

14  42-100  acres  505  19.17 

— shows  by  means  of  "ditto  marks**  that  the 
property  in  the  second  description  was  in 
the  "R  R  Del  Diablo.*'  Best  v,  Wohlford, 
94  Pac.  98, 100, 153  CaL  17. 

Under  Rev.  St  1908,  |  4096,  requiring 
that  the  date  of  signing  the  petition  for  a 
local  option  election  and  the  residence  ad- 
dress of  the  signer  shall  be  written  opposite 
his  name,  the  use  of  "ditto  marks*'  Is  per* 
missible,  for  writing  consists  of  any  symbols 
generally  used  to  transmit  ideas,  and  as  no 
particular  style  is  required,  ditto  marks, 
which  are  to  be  read  as  a  repetition  of  the 
line  above,  and  are  as  much  a  part  of  the 
English  language  as  punctuation  marks,  may 
be  used.  People  v.  Newell,  113  Pac.  643, 
646,  49  Colo.  349  (dting  8  Words  and  Phras- 
es, p.  2141). 

DIVERS 

A  plaintiff,  in  an  action  for  slander, 
who  alleges  that  the  words  were  ppoken  by 
defendant  in  the  presence  and  hearing  of 
"divers**  persons,  must  prove  that  the  words 
were  spoken  in  the  presence  of  at  least  three 
persons ;  the  word  "divers**  meaning  "sevei- 
al,*'  which  means  any  number  more  than  two. 
Day  V.  Becker  (Tex.)  145  8.  W.  U97,  1199. 

DIVERSE  CITIZENSHIP 

Where  plaintiff  and  defendant  are  citi- 
zens of  different  states,  there  exists  what, 
for  the  purpose  of  removal  to  a  United 
States  court,  is  termed  "diverse  citizenship.*' 
Carolina  Coal  &  Ice  Co.  v.  Southern  R^  Co., 
57  S.  E.  444,  445,  144  N.  C.  732. 

Whether  the  jurisdiction  of  the  federal 
Circuit  Court  depended  on  "diverse  citizen- 
ship*' alone,  within  the  meaning  of  the  act 
of  March  3,  1891,  |  6,  making  the  decrees 
of  the  Circuit  Courts  of  Appeals  final  in 
such  cases,  or  was  rested  on  other  grounds  as 
well,  must  be  determined  from  the  complain- 
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ant*s  statement  of  his  own  cause  of  action 
as  set  forth  in  the  bill,  without  regard  to 
any  questions  that  might  have  been  brought 
into  the  suit  by  the  answers  or  in  the  course 
of  the  subsequent  proceedings.  Shulthis  v. 
McDougal*  32  Sup.  Ct  704,  706^  226  U.  &  561, 
56  L.  Ed.  1205. 

DIVERSION— DIVERT 

See  Public  Diversion. 

Reyised  Charter  and  Ordinances  of  Ta- 
coma,  i  96»  IV.  79»  80,  provides  that  moneys 
collected  by  taxation  for  special  funds  pro- 
vided by  law  shall  remain  therein,  and  that 
all  funds  raised  by  a  vote  of  the  people  or 
by  special  taxation  for  a  ^>eclal  purpose 
shall  be  used  for  that  purpose  and  none 
other,  and  that  no  fund  shall  be  '^diverted'' 
from  the  purpose  for  which  it  was  originally 
assessed  or  collected  or  voted  by  the  people, 
without  submission  of  the  question  to  a  vote 
of  the  people,  etc.  Held,  that  the  word  "di- 
verted** contemplates  the  permanently  turn- 
ing of  a  fund  from  its  purpose,  the  equiva- 
lent of  appropriation  for  some  other  use, 
and  not  the  temporary  transfer  of  the  gen- 
eral fund  to  another  fund  with  an  assured 
Income  under  the  control  of  the  city  when 
necessary  to  expedite  the  city's  business. 
GrifDn  v.  City  of  Taeoma,  95  Pac  1107,  1110, 
49  Wash.  524. 

Of  water 

It  is  a  "diversion"  of  waters  onto  plaln- 
tliTs  land,  to  its  detriment,  which  is  not 
permissible,  where  water  is  collected  by  de- 
fendant's ditches,  and  carried  by  them 
through  his  land  and  that  of  the  next  lower 
proprietor,  and  there  ceases  to  be  carried 
further  to  a  natural  water  way,  but  is  al- 
lowed to  ooze  through  and  water-sob  plain- 
tiff's land.  Briscoe  v.  Parker,  58  S.  S.  443, 
444,  145  N.  C.  14  (citing  Staton  v.  Norfolk 
&  a  B.  Co.,  18  S.  B.  933,  109  N.  C.  341 ;  Por- 
ter V.  Durham,  74  N.  C.  767;  Jenkins  v. 
Wilmington  &  W.  B.  Co.,  15  S.  B.  193,  110 
N.  O.  444,  447). 

DIVESTITURE 

See  Beserved  Power  of  Divestiture. 

DIVIDE 

See  Equally  Divided. 

Where  the  Legislature,  after  fixing  the 
boundaries  of  counties,  refers  to  "streams 
which  divide  counties,"  it  must  be  under- 
stood as  meaning  streams  in  which  are  sit- 
uated the  boundary  lines  which  "divide" 
counties.  Dodge  County  v.  Saunders  County, 
97  N.  W.  617,  618,  70  Neb.  442. 

Where  several  persons  agreed  to  go  in 
and  buy  some  wliisky,  each  man  who  was 
to  share  in  the  whisky  signing  his  name  to 
a  paper  showing  how  much  money,  he  had 


'contributed  to  the  fund,  it  is  coinmoiily 
known  as  a  "divide^*;  and  where  one  of 
such  persons  purchased  five  gallons  for  the 
purpose  of  dividing  according  to  the  agrees 
ment,  it  is  not  a  violation  of  Act  April  16, 
1884  (1  Acts  1883-84,  p.  1404,  c  789),  and  of 
the  acts  amendatory  thereof,  regulating  the 
sale  of  Intoxicating  liquor  in  the  counties 
of  Knox  and  Whitley,  and  forbidding  a 
sale  of  less  than  five  gallons,  unless  the  liq- 
uor was  sold  with  the  knowledge,  under- 
standing, or  design  that  it  would  be  so  re* 
ceived.  Farris  v.  Commonwealth,  104  8.  W. 
288,  289,  126  Ky.  463. 

By  his  will,  a  testator  devised  and  be- 
queathed unto  his  trustees  all  his  estate,  in- 
cluding real  property,  to  pay  the  income  to 
his  wife  during  her  natural  life,  and  upon 
her  death  to  divide  the  estate  into  three  equal 
parts,  and  to  assign  one  part  to  each  of  two 
sons,  and  hold  the  remainder  in  trust  to  pay 
the  income  to  his  daughter  during  her  life. 
Civ.  Code,  I  847,  forbids  trusts  of  real  prop- 
erty, save  those  specified;  and  section  867 
provides  that  express  trusts  in  real  property 
may  be  created  to  sell,  mortgage,  or  lease,  to 
receive  the  rents  and  profits  and  pay  them  to 
the  use  of  any  person,  and  to  accumulate  the 
rents  and  profits.  Held  that,  as  the  word 
"equal,"  used  in  the  direction  to  divide  the 
estate  Into  three  equal  parts.  Implies  parts 
equal  in  all  respects— in  quantity,  character, 
and  value — and  as  the  term  "divide"  does 
not,  of  itself,  import  a  physical  segregation 
In  distinct  shares,  the  directions  to  the  trus- 
tees were  not  to  make  an  actual  physical  di- 
vision, it  apparently  being  the  intention  of 
the  testator  to  devise  his  property  to  his  chil- 
dren as  tenants  in  common;  and  hence  the 
trustees  did  not  take  absolute  title,  but  took 
only  sufficient  title  to  support  their  duty  of 
apportioning  the  share  of  the  daughter  and 
paying  over  the  income,  and  so  the  absolute 
devises  to  the  children  were  not  invalid,  be- 
cause based  on  trusts  to  physically  divide, 
which  were  invalid.  In  re  Spreckels'  Es- 
tate, 128  Pac  371,  873,  162  Cal.  659. 

Apportion  symonymoiu 

See  Apportion. 

As  er— ting  teaaaoy  Im  eonunom 

As  a  rule,  when  a  bequest  is  made  to 
sevral  persons  of  income  to  be  ^'divided  equal- 
ly" among  them,  they  take  as  tenants  in 
common,  and  not  as  a  class  or  as  Joint  tenants. 
Xioomis  V.  Qorham,  71  N.  B.  981,  982,  186 
Mas&  444. 

As  doTise 

A  will  creating  a  trust  in  favor  of  testa- 
tor's daughter,  and  providing  that  in  case  of 
the  death  of  the  daughter  without  issue  the 
property  should  be  '^divided"  among  certain 
of  testator's  relatives,  did  not  create  a  trust 
as  to  the  relatives  spedfled,  but  constituted 
a  direct  devise  to  them  in  the  event  of  the 
testator's  death.  In  re  Heywood's  Estate,  82 
Pac  755,  758, 148  Cal.  184. 
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Jul  diTida  avaally 

Since  the  word  "divider  In  oommon  par- 
lance means,  when  used  by  two  contracting 
parties,  a  severance  or  partition  into  equal 
parts,  a  complaint  in  an  action  by  a  broker 
for  commissions,  which  alleges  that  plaintiff 
was  employed  to  assist  in  making  a  sale,  that 
defendants  promised  to  pay  plaintiff  for  his 
services  a  half  of  the  commissions  received, 
on  a  sale  being  made,  that  a  sale  was  made 
through  services  of  plaintiff,  and  that  defend- 
ant received  a  specified  sum  for  commissions, 
is  supported  by  evidence  that  defendants 
agreed  to  "divide"  the  commissions  with 
plaintiff.  Graves  v.  White,  95  Pac.  847,  848, 
43  Colo.  131,  127  Am.  St 'Rep.  106. 

PrVTDINO  CO  UM  TUBS 

See  Water  Course  Dividing  Counties. 

DIVIDiNO  LINE 

"Dividing  line,"  as  used  in  a  plea  in  an 
action  of  trespass  to  try  title,  describing  the 
land  as  "being  the  same  land  plaintiff  sued 
for,  except  a  strip  nine  feet  wide  along  said 
dividing  line  throughout  its  entire  length, 
and  being  the  same  land  to  which  the  pleas 
of  limitation  herein  apply,"  were  used  as  de- 
scribing the  land  claimed  with  reference  to 
both  the  east  and  west  sides  of  the  tract. 
Cochran  v.  Moerer,  105  S.  W.  1138,  U42,  47 
Te^.  Civ.  App.  372. 

DIVIDEND 

See  Cash  Dividend ;  Preferred  Dividend ; 

Stock  Dividend. 
Set  apart  dividend,  see  Set  Apart 

The  word  "dividend**  has  a  peculiar  and 
definite  significance,  and  means  a  distributive 
sum,  share,  or  percentage  arising  from  some 
joint  venture,  as  a  corporation,  or  a  propor- 
tionate amount  arising  from  a  bankrupt  or 
other  estate.  Slmcoke  v.  Sayre,  126  N.  W. 
816,  817,  148  Iowa,  132. 

A  bequest  of  interest  arising  from  bank 
stock,  to  be  paid  "as  the  same  shall  be  de- 
clared by  said  bank/*  entitles  the  beneficiary 
only  to  "dividends  declared,*'  and  not  divi- 
dends earned.  Howell  v.  Westbrook,  66  Atl. 
417,  69  N.  J.  £q.  641. 

It  is  the  characteristic  feature  of  a  "divi- 
dend declared  and  paid  wholly  from  the  net 
profits**  or  undivided  earnings  that  it  dimin- 
ishes the  property  of  the  corporation  by  ex- 
actly the  amount  of  the  dividend  so  paid  out, 
while  it  leaves  the  fractional  interest  repre- 
sented by  each  share  of  the  capital  stock  ex- 
actly what  it  was  before.  Gray  v.  Hemen- 
way,  08  N.  K.  789,  790,  212  Mass.  239. 

A  transfer  of  assets  by  a  railway  com- 
pany to  a  trustee  and  subsequent  issue  of 
participation  certificates  by  the  trustee  do  not 
constitute  a  "dividend**  on  stock,  so  as  to  en- 
title a  life  tenant  under  a  stockholder's  will 
to  it  as  against  the  remainderman.    In  re ' 


Bunker's  Estate,  137  N.  Y.  Supp.  104, 109,  77 
Misc.  Rep.  320. 

Under  New  Jersey  laws  authorizing  a 
corporation  to  retire  preferred  stock  on  which 
it  shall  have  continuously  declared  and  paid 
''dividends"  for  a  period  of  at  least  one  year 
preceding  the  meeting  at  which  the  resolution 
authorizing  the  retli-ement  was  adopted,  the 
payment  of  "dividends*^  must  begin  at  or  be- 
fore the  period,  and  must  include  the  last 
of  the  regular  or  continuous  payments  be- 
fore the  end  of  the  period;  and  where  a 
corporation  paid  quarterly  "dividends,**  it 
must  have  declared  and  paid  out  of  its  earn- 
ings five  regular  dividends  before  it  is  en- 
titled to  retire  its  stock.  "Earnings'*  for  the 
period  of  a  year  before  the  meeting  may  be 
said  to  accrue  from  the  beginning  of  the  year, 
but  "dividends**  have  no  existence  under  the 
by-laws  until  and  as  they  are  declared  out 
of  the  earnings,  and  therefore  "dividends** 
cannot  be  said  to  accrue  at  the  beginning  of 
the  year.  Hodge  t.  United  States  Steel  Corp.^ 
53  AU.  601,  606,  64  N.  J.  Bq.  90. 

As  diTislon  of  profits 

A  "dividend**  is  a  cori>orate  profit  set 
aside,  declared,  and  ordered  by  the  directors 
to  be  paid  to  the  stockholders  upon  demand 
or  at  a  fixed  time.  People  ex  rel.  Pullman 
Co.  V.  Glynn,  114  N.  Y.  Supp.  460,  461,  130 
App.  Div.  332. 

A  division  of  profits  of  a  corporation  is  a 
"dividend,**  though  not  called  or  considered 
such  by  the  directors  or  stockholders.  Barnes 
V.  Spencer  &  Barnes  Co.,  127  N.  W.  752,  756, 
162  Mich.  509,  139  Am.  St  Rep.  587. 

A  ''dividend*'  has  been  defined  as  that 
portion  of  the  profits  and  surplus  funds  of 
a  corporation  which  has  been  actually  set 
apart  by  a  valid  resolution  of  the  board  of 
directors  or  by  the  shareholders  at  a  cor- 
porate meeting  for  distribution  among  the 
shareholders  according  to  their  respective  in- 
terests, in  such  sense  as  to  become  segregated 
from  the  property  of  the  corporation,  and  to 
become  the  property  of  the  shareholders  dis- 
tributively.  Other  definitions  are  "a  profit 
set  aside,  declared  by  the  board  of  directors 
of  a  corporation,  and  onlered  by  them  to  be 
distributed  among  the  holders  of  its  stock" ; 
"a  fund  which  the  corporation  sets  apart 
from  its  profits  to  be  divided  among  its  mem- 
bers.** The  doctrine  is  that  a  "dividend"  is 
considered  parcel  of  the  mass  of  corporate 
property  until  declared,  and  therefore  inci- 
dent to  and  parcel  of  the  stock  up  to  the  time 
it  is  declared,  and  before  its  declaration  will 
pass  with  a  sale  or  devise  of  the  stock.  Who- 
ever owns  the  stock  prior  to  the  declaration 
of  a  dividend  owns  the  dividend  also,  but 
the  moment  the  dividend  is  declared  it  be- 
comes then  separate  and  distinct  from  the 
stock,  and  falls  to  him  who  is  proprietor  of 
the  stock  of  which  it  was  theretofore  inci- 
dent McLaran  v.  Crescent  Planing  Mill  Co^ 
93  S.  W.  819,  821,  U7  Mo.  App.  40  (quoting 
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2  Tbomp.  Corp.,  |  2126;  2  Cook,  Corp.  [4th 
EcL]  534). 

•'The  word  'dividends,'  when  used  in  con- 
nection with  corporate  stock,  means  a  pro- 
portionate part  of  the  profits  which  have 
arisen  from  corporate  transactions.  They 
are  payable  out  of  the  profits  alone."  De- 
fendant guaranteed  payment  of  a  semiannual 
diTidend  to  plaintiff  on  certain  corporate 
stock  of  3  per  cent  for  10  years,  or  until 
his  stock  was  purchased.  In  pursuance  of 
such  contract  the  stockholder,  who  was  treas- 
urer of  the  corporation,  resigned  his  ofllce 
and  surrendered  Ills  stock  and  certain  accrued 
iliTidends.  Held  that,  the  corporation  hav- 
ing been  dissolved  and  its  corporate  rights 
forfeited,  defendant  was  no  longer  liable  on 
his  guaranty.  Columbus  Trust  Co.  v.  Mo- 
shier,  100  N.  y.  Supp.  1066, 1067, 51  Misc.  Rep. 
1170  (citing  TayL  Corp.  §§  563,  565;  2  Purdy's 
Beach  Priv.  Corp.  |§  451,  453). 

Commonly  speaking  the  word  "dividend** 
signifies  such  portions  of  accumulated  net 
earnings,  or  surplus,  as  the  directorate  of  a 
corporation  may  deem  expedient  to  be  dis- 
tributed, and  in  appropriate  proceedings  is 
by  them  ordered  to  be  disti'ibuted  among 
those  entitled  by  law  to  receive  it.  It  is  ex 
vi  termini  the  part  of  a  thing  which  has 
been  set  apart  for  distribution.  United 
States  Life  Ins.  Co.  y.  Spinks  (Ky.)  96  S.  W. 
8S9,  892,  13  L.  R.  A.  (N.  S.)  1068. 

The  word  "dividends,"  as  used  in  Cor- 
poration Tax  Act  (Act  Ck>ng.  Aug.  5,  1909,  c. 
6^  36  Stat  112)  |  38,  imposing  an  excise  tax 
on  insurance  companies  equivalent  to  1  per 
cent  on  the  entire  net  income  above  $5,000 
received  from  all  sources  during  the  year, 
exclusive  of  amounts  received  as  dividends 
on  stock  of  other  corporations,  etc.,  subject 
to  the  tax,  such  Income  to  be  ascertained  by 
deducting  all  losses  sustained  and  not  com- 
pensated by  insurance  or  otherwise,  including 
a  reasonable  allowance  for  depreciation  and 
sums  other  than  dividends  paid  within  the 
year  on  policy  and  annuity  contracts,  and 
the  net  addition,  if  any,  required  by  law  to 
be  made  within  the  year  to  reserve  funds,  was 
used  in  its  popular  sense  as  representing 
profits;  and  so-called  dividends  of  a  mutual 
company  doing  business  on  the  level  premium 
plan,  consisting  merely  of  the  portion  of  the 
loading  of  the  premium  charged  in  excess 
of  the  cost  of  insurance  and  returned  annual- 
ly to  the  policy  holders  after  the  first  year, 
so  far  as  the  same  were  used  to  reduce  sub- 
sequent premiums,  were  not  ^income  *  *  * 
received,*'  and  were,  therefore,  not  subject 
to  taxation.  Such  rule,  however,  does  not  ap- 
ply to  a  ''dividend"  declared  in  the  case  of 
a  full-paid  participating  policy,  wherein  the 
policy  holder  has  no  further  premium  pay- 
ments to  make,  which  dividend  constitates  a 
participation  in  the  profits  and  income  of  the 
invested  funds  of  the  company.  Mutual  Ben. 
life  Ins.  Co.  y.  Herold,  198  Fed.  199,  202. 


A  will  bequeathed  certain  stock  to  the 
executor  in  trust  to  apply  the  dividends  to 
testator's  sister  so  long  as  she  should  live, 
and  at  her  death  to  transfer  the  stock  to 
B.,  but  that  if  the  sister  at  testatrix's  decease, 
or  at  any  time  thereafter,  shall  have  her 
present  income  increased  to  as  lar£;e  an 
amount  as  the  dividends  would  increase  it, 
then  the  stock  was  to  go  to  B.  at  once.  Held, 
that  the  word  * 'dividends"  was  sufficiently 
broad  to  include  all  distributions  of  profits, 
whether  in  cash,  stock,  or  bonds,  and  was 
not  qualified  by  the  provision  for  termination 
of  the  life  estate  prior  to  the  life  tenant's 
death.  Thayer  v.  Burr,  119  N.  Y.  Supp.  755, 
757,  134  App.  Div.  889. 

A  contract  between  the  owners  of  mining 
claims  and  persons  intending  to  form  a  cor- 
poration to  work  such  claims  provided  that 
the  owner  should  sell  the  claims  for  cash  and 
a  certain  amout  of  stock  in  the  corporation. 
Part  of  the  remaining  stock  was  to  be  set 
apart  as  treasury  stock,  to  be  sold  and  the 
proceeds  to  be  used  for  developing  of  the 
claims,  and  the  remainder  to  be  sold  to  pay 
the  cash  payment  on  the  price.  The  contract 
also  provided  that,  if  there  should  be  a  pro- 
duction from  the  claims  suflicient  to  make  the 
cash  payment  or  any  part  thereof,  the  ven- 
dore  should  receive  dividends  on  a  certain 
number  of  shares  of  stock  absolutely,  but  that 
the  dividends  on  the  balance  of  the  stock  of 
the  corporation,  not  purchased  and  held  by 
persons  other  than  the  purchasera  of  the 
claims,  should  be  applied  upon  the  payment 
for  the  property  as  rapidly  as  such  dividends 
might  accrue,  and  that  the  purchasera  wera 
not  to  receive  any  part  thereof  until  the  cash 
payment  should  have  been  made  in  full.  It 
was  further  agreed  that  the  purchasera  were 
to  take  care  of  the  company's  pay  roll  and 
guarantee  its  payment  while  the  contract  re- 
mained in  force.  Held,  that  the  word  "div- 
idends" was  intended  to  mean  the  net  receipts 
or  profits  after  payment  of  all  expenses  In 
the  operation  of  the  plant,  and  not  the  gross 
proceeds  from  the  sale  of  ore,  and  the  gross 
proceeds  could  not  be  applied  to  payment  of 
the  cash  consideration  for  the  claims  or  as 
dividends  upon  their  stock.  Farrell  v.  Gar- 
field Mining,  MUling  &  Smelting  CJo.,  Ill  Pac. 
839,  842,  49  Colo.  159. 

As  imeome 

See  Income. 

As  payalile  in  moaay 

Where  the  word  "dividend"  is  used  with- 
out qualification  or  explanation,  it  signifies 
dividends  payable  in  money.  Lancai^ter  Trust 
Co.  V.  Mason,  68  S.  B.  235,  236,  152  N.  O. 
660,  136  Am.  St  Rep.  851  (dtlng  3  Words 
and  Phrases,  pp.  2143,  2147). 

As  principal 

See  Principal. 

Profits  distinsnished 

The  term  "profits"  has  a  larger  meaning 
than  "dividends,"  and  covers  benefits  of  any 
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kind,  excess  oX  value  over  cost,  acqulsltton 
beyond  expenditure,  gain  or  advance.  Sim- 
coke  V.  Sayre,  126  N.  W.  816,  817,  148  Iowa, 
132. 

•l*rofits"  and  ••dividends"  of  a  corpora- 
tion are  not  necessarily  synonymous  terms. 
Boothe  V.  Summit  Coal  Mln.  Co.,  104  Pac. 
207,  212,  55  W^b.  167,  19  Ann.  Gas.  1255 
(citing  City  of  Allegheny  v.  Pittsburgh,  A. 
&  M.  Pass.  R.  Co.,  36  Atl.  161,  179  Pa.  414). 

DIVIDEND  (In  Bankmptoy) 

Payments  to  seonred  ereditors 

Under  Bankr.  Act  July  1,  1898,  c.  541,  | 
65a,  30  Stat  563,  providing  that  dividends 
of  an  equal  per  centum  shall  be  declared  and 
paid  on  all  allowed  claims  except  such  as 
have  priority  or  are  secured,  the  word  "divi- 
dends" as  used  in  the  bankruptcy  act  applies 
only  to  claims  of  general  unsecured  creditors 
and  not  to  secured  creditors,  except  as  to 
the  amount  of  the  claim  in  excess  of  the  se- 
curity. Hawthorne  v.  Hendrle  &  BolthofiT 
Mfg.  &  Supply  Co.,  116  Pac.  122, 124,  50  Colo. 
342. 

DnnDEHD  ADDinOKS 

Under  a  clause  In  a  life  policy  providing 
for  expenditures  for  such  term  as  the  amount 
of  the  cash  surrender  value  of  the  policy  will 
produce,  and  providing  that  the  cash  surren- 
der value  shall  be  computed  by  deducting 
1  per  cent,  of  the  amount  Insured,  the  '*dlvi- 
dend  additions"  are  additions  to  the  insur- 
ance from  the  dividends  declared  by  the  com- 
pany. Mutual  Ben.  Life  Ins.  Co.  v.  O'Brien 
(Ky.)  116  S.  W.  750,  752. 

"Dividend  additions,**  as  used  in  connec- 
tion with  life  Insurance,  was  originally  a 
term  sometimes  employed  to  represent  ad- 
ditional Insurance  set  apart  by  the  insurer 
to  a  policy  whose  dividends  had  accumulated 
to  a  period  of  distribution,  and  which  had 
not  been  otherwise  applied.  'The  method  of 
dealing  with  the  surplus  on  policies  entitled 
to  participate  therein,  which  was  intended 
by  the  founders  of  the  Equitable  of  Dondon, 
was  *  *  *  to  divide  the  same  to  Ihe  in- 
sured at  frequent  intervals  in  cash.  The 
method  actually  adopted  by  the  Equitable  of 
London  ♦  •  •  was  to  grant  reversionary 
bonuses,  payable  at  the  death  of  the  insured, 
and  to  make  apportionments  every  seven 
years.  The  application  of  surplus  earnings 
to  purchase  reversionary  bonuses,  known  in 
this  country  as  paid-up  additions,  reversionary 
additions,  or  merely  dividend  additions,  was 
also  employed  in  this  country  at  an  early  date." 
Laws  N.  Y.  1892,  p:  1969,  c.  690,  §  88,  requir- 
ing the  amplication  of  the  reserve,  on  a  policy 
lapsed  after  being  in  force  three  full  years, 
to  the  payment  for  extended  Insurance, 
and  providing  that  "reserve"  should  Include 
'^dividend  additions,"  meant  that  the  sur- 
plus on  a  lapsed  policy,  as  well  as  the  re- 
serve thereon,  should  be  applied  in  purchas- 
ing extended  insurance  in  case  of  lapse  after 


a  policy  was  in  force  three  years,  though  the 
words  '^dividend  additions**  may  have  meant, 
in  a  technical  sense  in  life  insurance,  addi- 
tions on  account  of  surplus  to  the  face  of  a 
policy,  payable  at  death  while  the  Insurance 
was  in  force.  United  States  Life  Ins.  Co.  v. 
Splnks  (Ky.)  103  S.  W.  335,  336  (dtlng  Daw- 
son's Elements  of  Life  Insurance,  p.  105). 

DrvTDxarD  nr  scrip 

A  cori)oration  expended  a  portion  of  its 
income,  otherwise  applicable  to  the  dividends, 
to  the  purchase  of  real  estate  and  permanent 
Improvements,  and  issued  to  its  stockholders 
dividends  and  obligations  equal  to  the  amount 
so  spent  Held,  that  such  obligations  are 
"scrip  dividends,"  and  are  the  property  of 
the  life  tenant,  rather  than  remaindermen, 
under  a  deed  of  trust  directing  that  all  divi- 
dends on  stock,  whether  in  money  or  scrip, 
were  to  go  to  the  life  tenant*  The  court  said: 
"A  scrip  dividend  is  a  dividend  of  certificates, 
giving  the  bolder  certain  rights  which  are 
spedAed  In  the  certificate  itself.  These  div- 
idends are  usually  declared  when  the  com- 
pany has  profits  which  are  not  in  the  shape 
of  money,  but  are  in  other  forms  of  prop- 
erty, and  the  company  wishes  to  anticipate 
the  time  when  the  property  may  be  sold  for 
cash,  and  the  cash  distributed  by  a  money 
dividend.  •  •  •  Soihetimfes  the  certifi- 
cate so  far  partakes  of  the  character  of  a 
certificate  of  stock  as  to  entitle  the  holder  to 
dividends.  ♦  •  •  A  'dividend  In  scrip*—!, 
e.,  a  paper  entitling  the  holder  to  dividends 
equal  to  dividends  thereafter  declared  on 
the  capital  stock — ^Is  practically  a  stock  divi- 
dend, except  that  the  scrip  cannot  vote,  and 
provision  is  generally  made  for  taking  it  up 
in  some  manner.*'  In  re  Robinson's  Trust, 
67  Ati.  775,  777,  2^^  Pa.  481  (quoting  and 
adopting  definition  in  Cook,  Corp.  |  535,  and 
note  thereto,  and  citing  Gordon's  Ex'rs  v. 
Richmond,  F.  &  P.  R.  Co.,  78  Va.  501 ;  Thomp. 
Corp.  §  2193;  Lowry  v.  Farmers*  Loan  & 
Trust  Co.,  64  N.  B.  796, 172  N.  Y.  137). 

DrVTDEND-PATnrO  STOCK 

Ky.  St  1903,  I  4707,  forbidding  a  per- 
sonal representative  to  sell  any  "dividend- 
paying  stocks"  owned  by  decedent  until  so 
ordered  by  the  court,  applies  only  to  stocks 
actually  paying  dividends,  and  not  to  stocks 
which  may  at  some  time  pay  dividends. 
Chappell  V.  Chappell  (Ky.)  99  S.  W.  959,  960. 

DrVTDEKDSy    ISSUES,    AKD    PROFITS 

Where,  under  a  will,  the  stock  of  a  cer- 
tain corporation  was  placed  in  trust,  "the 
dividends,  issues,  and  profits  thereoT'  to  be 
paid  to  the  beneficiaries,  the  words  "divi- 
dends, issues,  and  profits"  were  interchange- 
able with  "income^"  and  referred  to  the  earn- 
ings paid  over  by  the  officers  of  the  corpora- 
tion in  the  form  of  dividends  to  the  trustees. 
In  re  Stevens,  95  N.  Y.  Supp.  297,  306»  46 
Misa  Rep.  623. 
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Where  a  will  created  a  trust  fund,  glv-  ] 
lug  the  dividends,  rents,  and  profits  of  trust 
property  to  testator's  widow  for  life,  and  on 
hia  death  the  corpus  to  certain  remainder- 
men, in  ascertaining  the  rights  of  the  wife 
under  the  trust,  the  phrase  "dlTldends,  rents, 
and  profits"  will  he  treated  as  synonymous 
with  "use  and  income."  Boardman  r.  Board- 
man,  02  AU.  339,  842,  78  Oonn.  451,  12  L.  B. 
A.  (N.  S.)  779. 

Testator  bequeathed  the  "dividends, 
rents,  and  profits'*  of  a  trust  fund  of  $200,000 
to  his  widow  for  life,  with  remainder  to  the 
uses  and  appointments  set  forth  in  his  will. 
During  the  widow's  life,  through  a  diange 
in  the  investments,  profits  were  added  by  the 
sale  of  securities  or  increase  in  valuation 
amounting  to  $53,575.77.  There  were  also 
certain  rights  to  participate  in  new  stock 
issues  of  corporations  in  which  the  trust 
fond  was  invested,  which  were  sold  t>y  the 
trustees  for  $15,758.41,  and  in  other  instances 
the  trustees  elected  to  take  new  stock,  a  part 
of  the  price  being  paid  by  appropriations  of 
surplus  by  the  corporation,  realizing  profits 
amounting  to  $50,849.45.  Held,  that  none  of 
such  amounts  belonged  to  the  life  tenant,  but 
they  were  all  an  increase  in  the  corpus  of  the 
estate  which  passed  to  the  remaindermen. 
Boardman  v.  Mansfield,  66  Atl.  169,  170,  79 
Conn.  634,  12  L.  B.  A.  (N.  S.)  793,  US  Am. 
St  Bep.  178. 


DIVIME  HEALING 

As  practice  of  medicine^  see  Practice  of 
Medicine. 


DIVINE  SERVICE 

Where  two  church  congregations  build 
a  church  in  which,  by  their  articles  of  asso- 
ciation, divine  service  only  was  to  be  held. 
Sabbath  schools  are  not  included  in  the  term 
"divine  service."  Craig  v.  First  Presbyterian 
Church  of  Pittsburgh,  88  Pa.  42,  48,  82  Am. 
Bep.  417. 

In  popular  usage,  the  expression  "reli- 
gious services"  is  synonjrmous  with  "divine 
senrice."  McDaniel  v.  State,  63  S.  B.  919, 
920,  5  Ga.  App.  831. 

DIVISIBLE  CONTRACT 

A  contract  whereby  one  undertook  to  do 
all  tke  necessary  excavating  for  a  building 
according  to  the  plans  and  specifications,  and 
another  agreed  to  pay  therefor  at  the  rate  of 
40  cents  per  cubic  yard  of  earth  and  $1.60 
per  cubic  yard  of  rock  removed,  was  an  en- 
tire and  not  a  "divisible  contract,"  all  of 
which,  both  as  to  the  earth  and  rock,  had  to 
be  performed  by  the  former  as  a  condition 
precedent  to  his  right  of  payment  for  any  of 
the  work.  Toher  v.  Schaefer»  91  N,  Y.  Supp. 
a,  4, 45  Misc.  Bep.  618> 


A  "divisible  contract"  is  one  in  its  nature 
and  purposes  susceptible  of  division  and  ap- 
portionment, having  two  or  more  parts.  In 
respect  to  matters  and  things  contemplated 
and  embraced  by  it,  not  necessarily  depend- 
ent upon  each  other,  nor  Is  it  intended  by  the 
parties  that  they  shall  be.  Oantwell  v.  Craw- 
ley, 86  S.  W.  251,  253,  188  Mo.  44 ;  Green  v. 
Security  Mut.  Life  Ins.  Co.,  140  S.  W.  325, 
381,  159  Mo.  App.  277;  Strauss  v.  Yeager,  93 
N.  B.  877,  880,  48  Ind.  App.  448. 

An  "indivisible  contract"  of  sale  Is  one 
in  which,  by  its  terms,  the  price  for  a  portion 
of  the  goods  is  not  fixed  or  cannot  be  ascer- 
tained, and  Is  the  opposite  of  a  "dlvlsU}le  con- 
tract'' of  sale,  defined  in  Laws  1007,  c.  99,  { 
76,  as  a  contract  of  sale  in  which,  by  its 
terms,  the  price  for  portions  of  the  goods 
is  fixed  or  ascertainable  by  computation, 
though,  as  provided  by  section  9,  the  contract 
price  may  be  fixed  by  the  course  of  dealing 
between  the  parties.  Boyd  v.  Second  Hand 
Supply  Co.  (Ariz.)  123  Pac.  619,  620. 

DIVISION 

See  Conventional  Division  of  Charges; 
Final  Division;   Subdivision. 

Where  a  division  arose  in  an  independ- 
ent self-governing  congregation,  and  neither 
faction  withdrew  therefrom,  but  each  claim- 
ed to  be  the  majority,  with  the  right  to  rule, 
there  was  a  "division,"  within  Ky.  St  1903, 
§  322,  providing  that,  in  case  a  division  shall 
take  place  in  a  society,  the  trustees  shall  per- 
mit each  party  to  use  the  church  for  worship 
a  part  of  the  time,  eta,  and  the  faction  ex- 
cluded from  the  use  of  the  property  of  the 
congregation  was  entitled  to  a  judgment  giv- 
ing them  the  right  to  use  such  property  on 
designated  occasions;  but  the  excluded  fac- 
tion was  not  entitled  to  recover  possession 
of  the  old  church  record,  but  was  entitled  to 
a  copy  thereof,  the  cost  of  the  making  of 
which  should  be  divided  between  the  fac- 
tions. Poynter  v.  Phelps,  111  S.  W.  699,  703, 
129  Ky.  381,  24  L.  B.  A.  (N.  S.)  729. 

Of  eourt 

The  circuit  court  of  the  dty  of  St  Louis, 
which  is  the  Eighth  Judicial  circuit,  is  one 
court,  composed  of  many  parts,  called  "divi- 
sions" ;  each  division  being,  for  certain  pur- 
poses, in  itself  a  complete  court,  and  inde- 
pendent of  the  other  divisions.  A  suit  is  not 
begun  in  any  division.  It  is  begun  in  the 
circuit  court,  and,  under  rules  of  the  court, 
is  assigned  to  a  division.  When  a  cause  is 
assigned  to  a  division,  that  division  becomes 
as  to  that  cause  a  whole  court,  and  has  as 
exclusive  Jurisdiction  of  it  as  a  circuit  court 
of  an  adjoining  county  has  of  a  cause  pend- 
ing in  it  Goddard  v.  Delaney  (Mo.)  80  S. 
W.  886,  891. 

DIVISION  FENCE 

The  words  "division  fence^'  In  Civ.  Code, 
i  1301,  relating  to  division  fences  between 
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coterminous  owners,  mean  that  the  fence  is 
to  be  one  dividing  the  contiguous  property. 
Hoar  y.  Hennessy,  74  Pac.  462,  454,  455,  29 
Mont  253. 

DIVISION  LESS  THAN  A  COI7NTT 

A  city  is  a  "division  less  than  a  county/' 
within  the  meaning  of  the  statute  providing 
tliat  in  such  divisions  the  petition  to.  place 
a  candidate's  name  on  the  official  ballot  shall 
have  20  signers.  Jones  ▼.  Wilshire,  33  S.  W. 
199,  98  Ky.  391. 

DIVISION  POINT 

A  "division  point,"  within  Acts  1905,  p. 
593,  I  1,  making  it  unlav^ul  for  any  railroad 
company  to  build  or  repair  railroad  equip- 
ment "without  first  erecting  and  maintaining 
at  every  division  point  a  building  or  shed  over 
the  repair  tracks,  the  same  to  be  provided 
with  a  floor,  where  such  construction  or  re- 
pair work  is  permanently  done,  so  as  to  pro- 
vide that  all  men  permanently  employed  in 
the  construction  and  repair  of  cars,  trucks," 
etc,  shall  be  sheltered  from  the  weather,  was 
either  a  place  where  the  officials  of  a  divi- 
sion were  permanently  located  or  a  place 
where  trains  are  regularly  made  up  and  ter- 
minate their  runs,  and  train  crews  are  regu- 
larly changed,  and  a  town  which  was  not  the 
headquarters  of  the  division  officials,  and 
where  no  trains  were  regularly  changed  or 
made  up  or  train  crews  regularly  changed, 
only  local  trains  on  a  branch  ending  their 
runs  there,  and  the  engineer  and  fireman  re- 
maining there  for  the  night  to  make  the  re- 
turn trip,  was  not  a  "division  point"  St 
L^uis,  I.  M.  &  S.  B.  Co.  ▼.  State  (Ark.)  143 
S.  W.  913,  915. 

DIVISION  WAIX 

"A  'division  wall'  may  become  a  party 
wall,  by  agreement,  either  actual  or  presum- 
ed, and  although  such  wall  mlglit  have  been 
built  exclusively  upon  the  land  of  one."  Cog- 
gins  &  Owens  V.  Carey,  66  Atl.  673,  676,  106 
Md.  204,  10  L.  R.  A.  (N.  S.)  1191,  124  Am. 
St  Rep.  468  (quoting  and  adopting  the  defini- 
tion in  Dorsey  v.  Habersack,  35  Atl.  97,  84 
Md.  126 ;  Barry  ▼.  Edlavitch,  35  AtL  171,  84 
Md.  Ill,  33  L.  R.  A.  294). 

DIVORCE 

See  Absolute  Divorce;    Decree  for  Di- 
vorce. 
See,  also,  Legal  Separation. 

The  term  "divorce,**  in  its  accurate  sense, 
denotes  dissolution  or  suspension  by  law  of 
the  marital  relation.  As  a  legal  term  and 
unaided  by  context,  it  means  a  dissolution  of 
the  bond  of  matrimony.  When  a  marriage  is 
dissolved,  the  action  of  the  court  proceeds 
upon  the  proof  that  a  valid  marriage  existed 
and  created  rights  and  liabilities.  The  de- 
cree of  divorce  usually  proceeds  to  make  a 
full  adjustment  of  these  liabilities.  The  de- 
cree of  annuUment  declares,  in  effect,  that  no 


valid  marriage  ever  existed,  and  restores  the 
parties  to  their  former  position,  and  relieves 
them  from  civil  and  criminal  liabilities.  The 
decree  of  divorce  operates  from  the  time  it  is 
rendered,  but  the  nullity  decree  relates  back 
to  the  time  the  void  marriage  was  entered 
into.  Session  Laws  1907,  c.  132,  |  1,  making 
certain  conditions  as  to  residence  a  prerequi- 
site to  an  action  for  divorce,  did  not  apply 
to  an  action  for  annullment  of  a  marriage. 
Montague  v.  Montague,  127  N.  W.  639,  25  S. 
D.  471,  30  L.  R.  A.  (N.  S.)  745,  Ann.  Cas. 
1912C,  591  (quoting  and  adopting  Nelson^  Di- 
vorce and  Separation,  |  556). 

A  decree  annulling  a  marriage  on  the 
ground  of  the  wife's  insanity  at  the  time  of 
marriage  is  not  a  "decree  of  divorce"  within 
the  statute  securing  homestead  rights,  but 
simply  operates  to  declare  the  union  not  a 
marriage,  and  the  woman  has  no  homestead 
rights  as  a  divorced  wife.  Floyd  County  v. 
Wolfe,  117  N.  W.  32,  33,  138  Iowa,  749. 

Even  in  those  slave  states  where  a  mar- 
riage custom  prevailed,  marriage  was  an  ob- 
ligation of  such  imperfect  character  that  a 
separation  of  the  parties  at  or  before  eman- 
cipation was  deemed  a  "divorce."  Speese's 
Heirs  V.  Shores,  116  N.  W.  493,  494,  81  Neb. 
593. 

"Separation  from  bed  and  board"  and 
"divorce"  are  not  convertible  terms  under 
our  law.  They  are  kept  distinct  and  separate 
in  the  Code  and  in  all  our  legislation.  Di- 
vorce includes  separation  from  bed  and 
board,  but  the  converse  is  not  true ;  separa- 
tion from  bed  and  board  does  not  include  di- 
vorce. The  broad  distinction  between  the  two 
is  that  divorce  puts  an  end  to  the  marriage, 
whereas  separation  from  bed  and  board  does 
not  Connella  v.  ConneUa,  38  South.  690,  114 
La.  950. 

Deoree  of  nnllity 

"The  word  'divorce,*  as  now  used,  means 
a  dissolution  of  the  bonds  of  matrimony,  al- 
though, as  used  in  the  statutes  of  many  of 
the  states,  it  includes  both  nullity  and  di- 
vorce. ♦  •  ♦  The  Jurisdiction  of  courts 
to  annul  marriages  is  usually  conferred  by 
statutes,  including  both  causes  for  annulment 
and  causes  for  divorce,  without  attempt  to 
distinguish  one  from  the  other.  •  •  •  The 
nullity  suit,  like  a  suit  for  divorce,  is  a  pro- 
ceeding to  establish  the  status  of  the  parties. 
Therefore  the  proceeding  must  be  brought 
where  the  parties  are  domiciled.  Thejaw  of 
domicile  will  be  the  same  as  in  divorce  pro- 
ceedings." Pierce's  Code,  §  335,  subd.  4  (Bal- 
llnger's  Ann.  Codes  &  St  §  4877),  authoriz- 
ing service  of  summons  by  publication  on  a 
nonresident  defendant  in  an  action  for  di- 
vorce, authorizes  like  service  in  an  action 
for  the  annulment  of  a  marriage.  Piper  v. 
Piper,  91  Pac  189, 190,  46  Wash.  67L 

Section  2973  of  the  Code  provides  that  a 
widow  or  widower,  though  without  children, 
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sliall  be  deemed  a  family  within  the  meaning 
of  the  chapter  while  continuing  to  occupy  the 
real  estate  used  as  a  homestead  at  the  death 
of  the  husband  or  wife,  and  such  right  shall 
continue  to  the  party  to  whom  It  is  adjudged 
in  a  decree  of  divorce  during  continued  per- 
sonal occupancy.  A  man  obtained  a  decree 
annulling  his  marriage  to  a  woman  who  was 
confined  in  an  insane  asylum  on  the  ground 
of  her  insanity  at  the  time  of  marriage^ 
Held,  that  the  decree  of  annulment  was  not 
a  decree  of  "divorce"  within  the  statute,  but 
simply  operated  to  declare  the  union  not  a 
marriage,  and  hence  the  woman  had  no 
homestead  rights  as  a  divorced  wife.  Floyd 
County  V.  Wolfe,  117  N.  W.  32,  33,  138  Iowa, 
749. 

**Divorce*'  means  primarily  the  dissolu- 
tion or  partial  suspension  by  law  of  the  mar- 
ital relation,  and  presupposes  the  existence 
of  a  valid  marriage;  but  it  sometimes  also 
applies  to  a  sentence  of  nullity,  which  es- 
tablishes the  fact  that  a  supposed  pretended 
marriage  either  never  existed  or  at  least  was 
voidable  at  the  election  of  one  or  both  of 
the  parties.  Leckney  v.  Leckney,  69  Atl.  311, 
312,  26  R.  I.  441  (citing  Cyc.  Law  Diet  291). 

DIVORCE  A  MENSA  ET  THORO 

An  action  for  "divorce  a  vinculo"  differs 
in  every  respect  from  an  action  for  "divorce 
a  mensa  et  thoro,"  both  being  statutory  pro- 
ceedings, proceeding  upon  different  sections, 
and  b^ng  founded  upon  a  different  state  of 
facts,  and  aiming  at  different  results.  Stew- 
art V.  Stewart,  66  Atl.  16,  17,  18,  105  Md.  297 
(quoting  and  adopting  Schwab  v.  Schwab,  49 
AtL  331,  93  Md.  385,  52  L.  R.  A  414,  and 
Robertson  v.  Robertson  [N.  Y]  9  Daly,  53). 

A  divorce  "a  mensa"  is  by  section  12, 
c.  64,  of  the  Code,  a  decree  of  perpetual  sep- 
aration. It  operates  upon  the  after-acquir- 
ed property  of  the  parties,  and  upon  their 
personal  rights  and  legal  capacities,  the  same 
as  a  decree  "a  vinculo,"  except  that  neither 
party  is  permitted  to  marry  again  during  the 
life  of  the  other;  and  by  section  11  of  said 
diapter,  such  decree  may  perhaps  be  made 
to  operate  upon  property  previously  acquir- 
ed. Chapman  v.  Chapman,  74  S.  E.  661,  663, 
70  W.  Va.  522. 

Under  Comp.  Laws  1897,  §  8686,  provid- 
ing wives  with  property  and  maintenance 
from  their  husband's  estates  when  neglected 
or  deserted,  etc.,  or  when  the  husband  has 
committed  any  offense  sufficient  to  entitle  the 
wife  to  a  decree  of  divorce  or  separation, 
where  a  bill  of  complaint  was  in  form  sub- 
stantially a  bill  for  absolute  divorce,  except 
the  prayer,  which  was  for  an  allowance  for 
separate  maintenance,  coupled  with  a  prayer 
for  general  relief,  the  decree  thereon  for  sep- 
arate maintenance  for  life  was  a  decree  of 
separation,  formerly  called  "a  mensa  et  tho- 
ro,"  and  was  a  "decree  for  divorce."  Horn- 
ing V.  Homing,  127  N.  W.  275,  276,  162  Mich. 
130, 


DIVORCE  A  VINCUJLO 

Distinguished  from  divorce  a  mensa  et 
thoro,  see  IMvorce  a  Mensa  et  Thoro. 

DIVORCE  SUIT 

The  phrase  "suit  for  divorce"  is  often 
used  in  statutes  and  in  the  decisions  of  the 
courts  to  include,  not  only  the  proceeding 
more  accurately  so  termed,  which  has  for 
its  object  the  dissolution  of  the  bonds  of  an 
existing  legal  marriage,  but  also  those  which 
seek  to  annul  asserted  marriages  on  grounds 
that  render  them  either  void  or  voidable 
from  the  beginning,  and  when  used  in  its 
most  general  sense  it  may  justly  be  held  to 
embrace  all  such  proceedings.  Such  term, 
however,  does  not  include  an  action  for  an^ 
nulment  of  marriage  under  a  statute  authpr- 
izing  such  annulment  for  mental  incapacity. 
Schneider  v.  Rabb,  97  S.  W.  463,  464,  100 
Tex.  211  (citing  1  Bish.  Mar.  &  Div.  |  136; 
2  Bish.  Mar.  &  Div.  §§  226,  292,  293). 

A  "suit  for  divorce"  is  a  proceeding  to 
alter  the  status  of  a  person  and  not  to  pun- 
ish a  crime.  Adams  v.  Adamsi  61  AtL  628* 
629,  101  Md.  506. 

As  eivU  action 

See  Civil  Action— Case— Suit— etc 

As  prooeedlns  in  rem 

See  In  Rem. 

DIVORCED  PERSONS 

As  unmarried,  see  Unmarried. 

DIVORCEMENT 

"Divorcement,"  as  used  in  Rev.  St  1899, 
I  7895,  providing  that  insurance  policies  for 
the  benefit  of  i^nsured's  wife  shall  inure  to 
her  separate  benefit,  etc,  provided  that  in 
the  event  of  the  death  or  divorcement  of  the 
wife  before  the  husband's  death  he  shall 
have  a  right  to  designate  another  beneficiary 
by  written  notice  to  the  insurer,  means  a  dis- 
solution of  the  marriage  tie,  a  legal  dissolu- 
tion of  the  marriage  contract  by  a  court  or 
other  body  having  competent  authority,  with- 
out reference  to  whether  the  fault  author- 
izing the  divorce  was  that  of  the  husband 
or  of  the  wife;  and  hence  though  the  wife 
had  a  vested  interest  in  a  policy  on  her  hus- 
band's life  from  the  date  of  its  Issue,  on  her 
procuring  a  divorce  for  his  fault  she  could 
not  prevent  his  changing  the  beneflciaiy  by 
notice  to  the  company,  though  the  policy  also 
provided  that,  in  case  of  the  wife's  death  be- 
fore the  husband,  the  policy  should  be  pay- 
able to  the  husband's  executors,  administra- 
tors, or  assigns.  Haven  v.  Home  Ins.  Co., 
130  S.  W.  73,  74,  149  Mo.  App.  291. 

DO 

See,  also.  Ditto.   . 

The  word  "do,"  used  as  an  abbreviation 
for  "ditto"  in  a  return  of  sales  of  land  sold 
for  taxes,  to  designate  the  purchaser,  will 
serve  to  do  so,  if  the  name  of  the  purchaser 
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appears  in  the  same  column  and  Immediate- 
ly above  such  word.  Duerr  y.  Snodgrass,  52 
S.  E.  531,  532,  58  W.  Va.  472. 

DO  AIX  IK  fiI8  POWER 

An  undertaking  by  one  person  for  an- 
other to  "do  all  in  his  power"  to  prevent 
the  confirmation  of  a  certain  land  claim  de- 
pending before  Congress,  etc.,  does  not  im- 
port that  any  unfair  or  improper  means  are 
to  be  resorted  to,  but  evidently  means  that 
he  shall  exert  his  utmost  diligence  and  abil- 
ity. Hunt  V.  Test,  8  Ala.  713,  720,  42  Am. 
Dec.  059. 

DO  AKD  PERFORM 

The  words  *'do  and  perform,*'  as  used  in 
the  condition  of  a  bail  bond  that  the  debtor 
shall  "abide,  do  and  perform  the  Judgment,'* 
mean  "submit  to,"  "stand  to,"  or  "abide,** 
and  are  evidently  a  useless  iteration  to  add 
force  and  expression  to  the  idea  conveyed  by 
the  words  "to  abide."  Hewlns  v.  Currier,  62 
Me.  236,  239. 

DO  AS  SHE  PUBASES 

The  words  in  a  will  empowering  a  widow 
to  "do  as  she  pleases"  with  the  property  be- 
queathed to  her  are  Inconsistent  with  the 
existence  of  an  estate  over,  and  she  takes  an 
absolute  estate  in  fee.  Breeden  v.  Welker,  2 
Tenn.  Ch.  App.  109,  111. 

DO  NOT  KNOW 

Whether  the  answer  "do  not  know"  to 
a  special  finding  of  fact,  returned  by  a  Jury, 
is  equivalent  to  "yes"  or  "no"  depends  upon 
the  form  of  the  question  answered.  Gen- 
erally, such  an  answer  shows  that  the  party 
whose  duty  it  was  to  establish  the  fact  in- 
volved in  the  question  failed  in  his  proof.  In 
a  case  where  it  was  the  duty  of  the  defend- 
ant to  prove  that  E.  did  not  sign  a  certain 
promissory  note,  and  the  Jury  returned  the 
following  finding  and  answer:  "Did  E.  sign 
the  note  in  question?  Do  not  know" — such 
answer  is  equivalent  to  "yea"  Croan  v.  Ba- 
den, 85  Pac.  532,  533,  73  Kan.  864. 

DOCILITY 

See  Ordinary  Docility. 

DOCK 

See  Dry  Dock. 
See,  also.  Pier. 

"A  *dock'  is  an  artificial  basin  In  connec- 
tion with  a  harbor,  used  for  the  reception  of 
vessels  in  the  taking  on  or  discharging  of 
their  cargoes,  and  provided  with  gates  for 
preventing  the  rise  and  fall  of  the  waters 
occasioned  by  the  tides,  and  keeping  a  uni- 
form level  within  the  docks."  Perry  v. 
Haines,  24  Sup.  Ct.  8,  13,  191  U.  S.  17,  48 
L.  Ed.  73. 

The  term  "dock,"  as  defined  by  Webster, 
is  an  artificial  basin  or  inclosure  tn  connec- 


tion with  a  harbor  for  the  reception  of  ves- 
sels, and  the  slip  or  water  way  extending 
between  two  piers  or  projecting  wharves,  or 
cut  into  the  land  for  the  reception  of  ships. 
Water  ways  are  included  within  the  term. 
Under  a  city  charter  authorizing  the  city  to 
incur  a  bonded  debt  to  acquire  or  construct 
and  operate  public  wharves,  docks,  piers,  or 
moles  along  the  seashore  in  connection  with 
the  transportation  of  passengers  and  freight, 
etc.,  the  city  was  authorized  to  contract  in- 
debtedness for  the  construction  of  docks, 
wharves,  und  warehouses,  including  the 
maintaining  of  streets  and  highways  to  navi- 
gable waters,  and  the  construction  and  main- 
tenance of  canals  and  water  ways.  Clark 
V.  City  of  Los  Angeles,  116  Pac  966,  969,  160 
Cal.  317. 

DOOKAOE 

See  Dry  Dockage. 

The  word  "wharfage"  is  sometimes  used 
synonymously  with  "dockage"  or  "moorage" 
to  describe  the  charge  made  by  the  owner  of 
a  dock  or  basin  for  the  privilege  of  allow- 
ing a  vessel  to  lie  there.  Mayor,  etc.,  of  City 
of  Baltimore  v.  Baltimore  &  P.  Steamboat 
Co.,  65  AU.  353,  358,  104  Md.  485. 

DOCKET 

See  Bench  Docket;  Charge  Docket;  Court 
Docket;  Judgment  Docket;  Property 
Docketed;  Subpoena  Docket 

As  a  record 

See  Record. 

DOCKET  ENTRY 

Within  Sp.  Laws  1885,  C.  119,  |  7,  relat- 
ing to  the  municipal  court  of  the  city  of  Man- 
kato,  and  providing  that  every  person  in 
whose  favor  a  Judgment  is  rendered,  in  said 
municipal  court,  for  an  amount  exceeding  $5 
besides  costs  may,  upon  paying  the  fee  there- 
for, demand  and  shall  receive  from  such, 
clerk  a  transcript  of  the  "dodcet  entries"  of 
such  Judgment  duly  certified,  and  may  file 
the  same  in  the  office  of  the  derk  of  the  dis- 
trict court  of  the  county  of  Blue  Earth.,  it  is 
doubtful  if  the  term  "docket  entries,"  as  used 
in  the  municipal  court  act,  was  intended  to 
refer  to  entries  in  a  Judgment  docket  book 
which  the  clerk  was  not  required  to  keep, 
but  which  X  might  properly  be  kept,  if  the 
Judge  so  ordered,  as  a  convenient  index  of 
the  Judgment  debtors;  it  is  more  probable 
that  the  term  refers  to  the  entries  in  the 
minute  book  or  docket  that  the  clerk  is  re- 
quired to  keep  by  the  provisions  of  section 
7.  Funk  V.  Lamb,  92  N.  W.  8,  9,  87  Minn. 
348. 

> 

DOCKET  FEE 

A  deposit  made  with  the  clerk  of  the 
court,  which  under  the  rules  Is  required  to 
be  made  whenever  a  cause  is  filed  there,  is 
generally  called  by  the  profession  a  "docket 
fee."    People  ex  reL  Denver  Engineers'  Sup^ 
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ly  Co.  T.  District  Court  of  City  and  County 
of  Denver,  80  Pac.  1069,  1070,  83  Colo.  416. 

DOCKSTIKO  JUDOMEKT 

The  "docketing  of  a  Judgment'*  is  a  pro- 
ceeding ministerial  in  character,  wliich  can- 
not occur  until  there  is  a  judgment  rendered. 
It  is  not  the  making  or  giving  of  a  judgment, 
but  the  act  of  a  mere  clerk,  and  it  necessari- 
ly implies  the  pre-existence  of  the  judgment 
to  be  docketed.  In  California  the  docketing 
must  not  only  await  the  rendition  of  the 
judgment,  but  it  is  to  be  done  after  .the  filing 
of  the  judgment  roll,  which  takes  place  after 
the  judgment  is  entered.  Ridgley  v.  Abbott 
Quicksilver  Min.  Co.  of  Illinois,  79  Pac  833, 
83^  7  CaL  Unrep.  200. 

DOCKING 

Where  a  diarter  party  provided  that,  in 
the  event  of  loss  of  time  by  reason  of  dock- 
ing, there  should  be  an  abatement  of  hire 
money,  the  expression  "docking"  referred  to 
loss  of  time  in  case  it  should  be  necessary  to 
dry  dock  the  vessel,  and  not  to  loss  of  time 
in  waiting  to  reach  a  dock,  so  that  it  could 
be  coaled.  Anderson  v.  Bowrlng  &  Ca,  197 
Fed,  675,  678. 

DOCTOR 

An  indictment  alleging  that  accused  prac- 
ticing medicine  without  a  license  treated  a 
physical  disease  in  the  cai»acity  of  a  physi- 
cian or  doctor  or  both  is  not  objectionable 
because  in  the  disjunctive ;  the  words  **phy- 
tf dan"  and  ^doctor"  being  synonymous.  Mul- 
ing V.  State  (Tex.)  150  S.  W.  434,  486. 

The  'term  "doctor,"  as  defined  by  the 
lexicographers,  signifies  or  means,  in  one  re- 
spect, a  person  who  practices  medicine.  One 
who  held  himself  out  to  the  public  as  a 
"doctor"  located  in  a  certain  city,  with  stated 
ofllce  hours,  gave  all  persons  to  understand 
that  he  was  engaged  iu  the  practice  of  curing 
diseases  by  some  method  adapted  to  that  pur- 
pose, notwithstanding  the  fact  that  he  dis- 
claimed the  use  of  medicine  of  the  character 
of  drugs  in  his  treatment  of  disease.  Witty 
V.  State,  90  N.  B.  627,  630,  173  Ind.  404,  25  L. 
B.  A.  (N.  S.)  1297. 

DOCTRINE 

See  Comity;  Oy  Pres;  Entity  Doctrine ; 
Humanitarian  Doctrine ;  Precedent ; 
Stare  Decisis. 

DOCUMENT 

See  Foreign  Official  Document;  Papers 
and  Documents;  Private  Papers  and 
Documents;  Public  Document 

The  indictments  against  a  person  are 
'*iecord8  or  'documents'  filed  in  a  public  office 
under  authority  of  law."  Code  Cr.  Proc.  | 
2T2;   Code  Giv.  Proc  i  866.    They  are  the 


property  of  the  state,  and  a  willful  and  un- 
lawful removal  of  them  constitutes  a  crime 
under  Pen.  Code,  §  94.  People  v.  Mills,  70 
N.  E.  786,  789,  178  N.  Y.  274,  67  L.  R.  A.  131. 

Bankr.  Act  July  1, 1898,  c.  541,  §  1,  d.  13, 
30  Stat  544,  defines  a  "document"  to  include 
any  books,  deeds,  or  instruments  of  writing, 
and  includes  deeds,  all  other  muniments  of 
title,  contracts,  securities,  bills  receivable, 
notes,  bankbooks,  bills  of  exchange,  account 
books,  and  all  papers  and  books  relating  to 
the  business  of  a  bankrupt,  and  these  books 
and  papers  are  regarded  by  the  bankrupt 
act  as  personal  property,  the  title  tp  which, 
by  operation  of  law,  is  vested  in  the  trustee. 
In  re  Hess,  134  Fed.  109,  111. 

A  motion  for  inspection  of  a  picture,  the 
property  involved  in  the  action  and  bearing 
the  purported  signature  of  the  artist,  will  be 
denied;  it  not  being  a  "document  or  other 
paper*'  within  the  meaning  of  Code  Civ.  Proc. 
I  803,  authorizing  inspection.  Wilson  v.  Col- 
Uns,  109  N.  Y.  Supp.  660,  662,  57  Misc.  Rep. 
363. 

St  1898»  I  2921,  authorizes  the  recovery 
of  "necessary  disbursements,"  and  section 
2928  declares  that,  when  there  are  charges  in 
a  bill  of  costs  for  attendance  of  witnesses  or 
copies  or  exemplifications  of  documents  or 
papers,  such  charges  for  copies  shall  not  be 
taxed  without  an  affidavit  that  the  copies 
were  actually  and  necessarily  used  or  neces- 
sarily obtained  for  use,  or  iinless  they  shall 
appear  to  have  been  necessary  and  reasonable 
in  amount  Held,  that  the  words  "documents 
or  papers"  did  not  include  a  copy  of  testi- 
mony taken  before  a  referee,  claimed  by 
plalntilTs  attorneys  to  have  been  necessary 
to  enable  them  to  argue  the  case  before  the 
referee,  and  hence  plaintiff  was  not  entitled 
to  charge  for  such  copy  as  a  necessary  dis- 
bursement Wisconsin  Sulphite  Fibre  Co.  v. 
D.  K.  Jeffris  Lumber  Co.,  Ill  N.  W.  237»  250, 
132  Wis.  1. 

Reoord  book  of  oorporatlon 

The  corporate  records  and  stock  books 
passed  on  an  adjudication  in  bankruptcy 
against  the  corporation  to  the  trustee,  by 
virtue  of  the  provisions  of  Bankr.  Act  July 
1,  1898,  c.  541,  §  1,  subd.  13,  |  70,  30  Stat 
544,  465,  vesting  in  such  trustee  the  title  of 
the  bankrupt  to  all  documents  relating  to  his 
property,  and  section  1,  subd.  13,  providing 
that  the  word  "documents"  shall  include  any 
book,  deed,  or  instrument  in  writing.  Bab- 
bitt V.  Dutcher,  30  Sup.  Ct  372,  374,  216  U.  S- 
102,  54  li.  Ed.  402,  17  Ann.  Cas.  969. 

DOFFER 

A  "doffer,"  in  cotton  mills.  Is  one  whose 
duty  is  to  take  off  the  full  bobbins  when  the 
frame  stopped,  lay  than  aside,  and  put  empty 
ones  in  their  place.  Dougherty  v.  Dobson,  68 
AtL  748,  214  Pa.  252,  8  L.  R.  A.  (N.  S.)  90. 
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DOG 


See  Animal* 

Am  property 
See  Personal  Property;  Property. 

Afl  stoek 

See  Stock. 

As  tliins  of  Talue 

See  Tbing  of  Value. 

BOG  HOUSE 

The  appliance  on  a  harvester,  whldi  Is 
made  of  canvas,  and  is  near  the  smokestack, 
and  is  used  as  a  header  draper,  is  called  a 
"dog  house."  Qdint  y.  Dimond,  82  Pac.  310, 
312, 147  Cal.  707. 

DOG  TAIL  COTTON 

"Dog  tall  cotton'*  is  cotton  of  a  poor 
grade  and  of  little  value.  Soudan  Planting 
Go.  v.  Stevenson,  102  S.  W.  1114,  1116,  83 
Ark.  163. 

BOGS— BOGGER 

The  term  "dogs,"  as  used  in  a  sawmill, 
are  devices  for  holding  the  logs  securely  in 
position  to  saw.  O'Brien  v.  Page  Lumber 
Ck).,  82  Pac.  114,  39  Wash.  537. 

The  carriageman  in  a  sawmill  is  some- 
times called  the  *'dogger."  Evans  ▼.  Louisi- 
ana Lumber  Co.,  85  South.  736,  737,  111  La. 
634. 

A  "dogger,"  in  a  mill,  is  one  required  to 
ride  backwards  and  forwards  on  the  saw  car- 
riage, and  to  attach  the  dogs  to  the  log  on  the 
carriage.  O'Brien  v.  Page  Lumber  Co.,  82 
Pac.  114,  116,  39  Wash.  537. 

DOING  BUSINESS 

See  Seeking  to  Do  Businesa. 

Doing  a  plumbing  business,  see  Plumbing 
Business. 

Doing  a  shipping  business,  see  Shipping 
Business. 

See,  also,  Carry  on  Business;  Transact- 
ing Business. 

While  the  extent  to  which  a  foreign  cor- 
poration must  ''do  business"  in  a  state  to 
justify  the  service  of  process  upon  it  there  is 
not  clearly  defined,  the  transaction  ol  some 
substantial  business  must  be  established. 
Cody  Motors  Co.  v.  Warren  Motor  Car  Co., 
196  Fed.  254,  255. 

The  drawing  of  bills  of  exchange  by  a 
foreign  corporation  on  a  drawee  In  this  state 
does  not  imply  the  "transaction  of  business" 
in  the  state.  H.  T.  Woodall  &  Son  v.  Peo- 
ple's Nat.  Bank  of  Leesburg,  Va.,  45  South. 
194,  195,  153  Ala.  576. 

A  foreign  corporation,  receiving  divi- 
dends on  stock  in  another  corporation  whose 
stock  it  is  one  of  its  purposes  to  hold,  is  "do- 
ing business*'  for  a  profit,  so  as  to  render  it 


taxable  within  the  Tax  Law.  People  ex  reU 
Manhattan  Silk  Co.  v.  Miller,  109  N.  Y.  Supp. 
866,  868,  125  App.  Div.  296, 

The  doing  of  matters  of  which  the  ordi- 
nary business  of  a  foreign  corporation  does 
not  consist,  but  which  it  does  in  the  exercise 
of  its  general  rights  for  the  purposes  of  its 
safety,  or  in  order  to  do  Justice  to  its  cred- 
itors, or  to  comply  with  some  other  provision 
of  the  local  law,  is  not  the  "doing  of  busi- 
ness" within  a  state,  but  it  consists  only  of 
carrying  on  the  operations  of  its  trade  for 
the  making  of  profit  American  Copying  Co. 
V.  Eureka  Bazaar,  108  N.  W.  15,  16,  20  S.  D. 
526,  9  L.  B.  A.  (N.  S.)  1176  (citing  19  Cyc.  p. 
1280). 

A  contract  by  a  foreign  corporation  for 
the  sale  and  delivery  in  the  state  of  paving 
blocks  manufactured  in  another  state,  nego- 
tiated largely  by  correspondence  and  after- 
wards reduced  to  writing,  the  deliveries  to 
extend  over  a  period  of  about  ten  months, 
does  not  constitute  "doing  business  in  the 
state"  by  such  corporation,  so  as  to  require 
a  certificate  from  the  Secretary  of  State  au- 
thorizing it  to  do  such  business,  as  provided 
by  Corporation  Law,  i  15.  Haddam  Granite 
Co.  V.  Brooklyn  Heights  R.  Co.,  116  N.  Y. 
Supp.  96,  98,  131  App.  Div.  685. 

The  General  Corporation  Law  provides 
that  no  foreign  stock  corporation  other  than 
a  moneyed  corporation  shall  do  business  in 
this  state  without  first  having  procured  a 
certificate,  etc,  and  that  no  foreign  stock 
corporation  doing  business  in  this  state  shall 
maintain  any  action  upon  any  contract  made 
by  It  in  the  state  unless  prior  to  the  making 
thereof  it  shall  have  procured  such  certifi- 
cate, etc.  Plaintiff  was  a  corporation  organ- 
ized under  the  laws  of  another  state  and 
manufactured  its  products  there.  It  dealt 
with  about  35  people  of  this  state  during  the 
last  eight  years.  The  president  of  the  com- 
pany came  here  once  in  a  while  as  Its  repre- 
sentative, and  as  a  rule,  when  coming  to 
transact  business,  remained  two  or  three 
days.  Sales  of  some  of  plaintiff's  machines 
to  other  parties  had  been  canceled,  and  the 
machines  were  transferred  to  defendant  for 
the  notes  in  suit.  There  was  no  other  evi- 
dence as  to  its  doing  business  in  the  state. 
Held,  that  plaintiff  was  not  "doing  business 
in  this  state"  within  the  meaning  of  the  stat- 
ute, so  as  to  warrant  dismissal  of  the  com- 
plaint. Novelty  Tufting  Mach.  Co.  v.  Hut- 
koff,  107  N.  Y.  Supp.  88-90,  56  Misc.  Rep. 
522. 

The  expression  "doing  business  in  this 
state,"  as  used  in  Kurd's  Rev.  St.  1905,  c.  32, 
§  26,  imposing  duties  and  restrictions  on  for- 
eign corporations  both  doing  business  in  the 
state,  means  doing  the  business  or  character 
of  business  for  which  the  corporation  was 
organized.  People  ex  reL  Stead  v.  Chicago, 
I.  &  L.  R.  Co.,  79  N.  E.  144,  146,  223  lU.  681, 
7  Ann.  Caa  1  (citing  Bradbury  v.  Waukegan 
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&  Washington  Mining  &  Smelting  Oo^  113 
IlL  App.  600;  Mandel  v.  Swan  Land  &  Gat- 
tie  Co.,  40  N.  53.  402,  164  lU.  177,  27  L.  R.  A. 
313,  45  Am.  St  Rep.  124. 

A  foreign  corporation  doing  Interstate 
business,  or  a  cori>oratlon  selling  an  article 
in  another  state  to  a  dtlzen  of  Idaho,  is  not 
"doing  business  In  the  state"  within  Con9t 
art,  11,  §  10,  providing  that  no  foreign  cor- 
poration shall  do  business  in  the  state  with- 
out haying  one  or  more  offices  and  an  author- 
ized agent  therein  upon  whom  process  may  be 
served  and  Rev.  <:k)des,  §  2792,  providing 
that  every  foreign  corporation  before  "doing 
business  In  this  state"  must  file  Its  articles 
of  Incorporation  and  designate  an  agent  upon 
whom  process  can  be  served.  -Foore  v.  Simon 
Piano  Co.,  108  Pac.  1038,  1042,  18  Idaho,  167. 

The  term  ''doing  business  in  the  dty"  in 
the  Roanolce  City  Charter,  specifying  various 
kinds  of  business  or  employment  on  which 
the  city  may  levy  a  license  tax,  and  provid- 
ing that  a  license  may  be  required  of  any 
person  "doing  business  In  the  city,"  whether 
the  business  or  employment  be  of  a  like  char- 
acter as  that  the  statute  meant  or  ndt,  does 
not  indude  a  person  selling  on  the  market 
square  country  produce  from  his  wagon. 
Brown's  Case,  36  S.  E.  485,  487,  98  Va.  306. 

The  question  as  to  whether  a  foreign  cor- 
poration Is  "doing  business"  in  the  state  so 
as  to  be  subject  to  service  of  process  under 
R.  L.  1905,  f  4109,  is  entirely  distinct  from 
the  question  as  to  whether  such  a  corpora- 
tion Is  "doing  business"  in  the  state  within 
the  purview  of  the  SomerviUe  Law  (R.  L. 
1905.  11  2888-2890),  relative  to  the  conditions 
upon  which  a  foreign  corporation  may  be  al- 
lowed to  do  business  In  the  state ;  and  it  does 
not  follow  that  business  which,  by  reason  of 
the  Interstate  Commerce  Law,  does  not  bring 
the  corporation  within  the  SomerviUe  Law, 
may  not  nevertheless  bring  it  within  R.  L. 
1905,  I  4109.  Kendall  v.  Orange  Judd  Co., 
136  N.  W.  291,  292.  118  Minn.  1. 

The  fact  that  motor  cars  built  by  defend- 
ant, a  foreign  corporation  located  at  Detroit, 
and  having  no  certificate  authorizing  it  to  do 
business  in  New  York,  and  no  established 
place  of  business  in  the  state,  where  shown 
in  a  space  leased  by  defendant  at  a  New 
York  automobile  exhibition,  and  that  defend- 
ant's oflaoers  were  present  conferring  with 
different  persons.  Including  local  sales  agents, 
all  of  the  complete  cars  exhibited,  however, 
being  owned  by  a  local  concern,  did  not  con- 
stitute a  "doing  business  in  the  state"  which 
will  sustain  service  of  summons  upon  it  there- 
in to  give  jurisdiction  to  a  federal  court 
Cody  Motors  Co.  v.  Warren  Motor  Car  Co., 
196  Fed.  254,  255. 

A  corporation  organized  for  the  purpose 
of  owning  and  renting  an  office  building,  but 
which  has  wholly  parted  with  the  control 
and  management  of  the  property,  and  by 
the- terms  of  a  reorganization  has  disqualified 


Itself  from  any  activity  in  respect  to  It.  its 
sole  authority  being  to  hold  the  titie  subject 
to  a  lease  for  130  years,  and  to  receive  and 
distribute  the  rentals  which  may  accrue  un- 
der the  terms  of  the  lease,  or  the  proceeds  of 
any  sale  of  the  land,  if  it  shall  be  sold,  is 
not  "doing  business"  within  the  meaning  of 
Act  Aug.  5,  1909.  c.  6,  |  38,  Imposing  an  ex- 
cise upon  the  doing  or  the  carrying  on  of 
business  in  a  corporate  or  quasi  corporate 
capacity.  Zonne  v.  Minneapolis  Syndicate. 
31  Sup.  Ct  361,  362,  220  U.  S.  187,  65  L.  Ed. 
428. 

The  purchase  at  execution  sale  of  prop- 
erty in  satisfaction  of  a  judgment  procured 
in  an  Interstate  transaction  is  not'|n  Itself 
"doing  business,"  within  Const,  art  11,  |  10, 
and  Rev.  Codes.  §  2792.  prohibiting  a  foreign 
corporation  "doing  business"  In  this  state 
without  first  filing  Its  articles  of  Incorpora- 
tion and  designating  an  agent,  as  those  pro- 
visions do  not  apply  to  a  foreign  corporation 
doing  Interstate  business,  or  a  corporation 
that  sells  an  article  in  another  state  to  a 
citizen  of  this  state,  and  which  thereafter 
finds  it  necessary  to  resort  to  the  courts  of 
this  state  for  the  collection  of  the  debt. 
Foore  v.  Simon  Piano  Co.,  108  Pac.  1038, 1042. 
18  Idaho.  167. 

The  making  of  a  collateral  trust  mort- 
gage to  secure  a  bond  Issue  and  an  under- 
writing agreement  to  sell  part  of  the  bonds, 
the  procuring  of  defendant's  signature  to 
such  an  agreement,  the  receipt  of  money 
from  defendant  on  his  contract,  the  delivery 
to  him  of  the  bonds  to  be  paid  for,  and  the 
assignment  of  the  underwriting  contract  to 
another  to  secure  a  note,  does  not  constitute 
"doing  business,^'  within  General  Corporation 
Law  (Laws  1892,  p.  1805,  c.  687)  §  16,  pro- 
lilbltlng  the  maintenance  of  an  action  by  a 
foreign  corporation  "doing  business"  in  this 
state  until  after  payment  of  a  license  fee,  etc. 
Union  Trust  Co.  of  Rochester  v.  Sickels,  109 
N.  Y.  Supp.  262,  266,  125  App.  Dlv.  105. 

Where  a  foreign  corporation  came  into 
the  state  of  New  Jersey  and  organized  and 
controlled  a  corporation,  causing  it  to  issue 
Its  bonds  and  stock,  and  took  them  and  pur- 
chased stocks  held  in  various  New  Jersey 
corporations,  and  also  took  from  such  stock- 
holders sums  of  money  as  further  considera- 
tion, and  gave  a  guaranty  that  another  cor- 
poration would  pay  the  Interest  on  Its  bonds, 
such  transactions  amounted  to  a  "doing  of 
business."  within  P.  L.  1896,  p.  307.  provid- 
ing that  foreign  corporations,  as  a  I'^ncjltton 
precedent  to  doing  business  shall  take  cer- 
tain steps.  Groel  v.  United  Electric*  Co.  of 
New  Jersey.  60  Atl.  822-832.  69  N.  J.  Eq,  397. 

While  as  a  general  rule  a  foreign  corpo- 
ration can  be  sued  and  served  with  process, 
in  a  state  court  only  when  it  is  doing  busi- 
ness. In  such  state,  it  being  often  a  matter 
of  extreme  nicety  to  determine  whether  or 
not  at  the  time  of  service  the  corporation 
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was  in  contemplation  of  law  "doing  busi- 
ness" within  the  state,  the  state  may  prop- 
erly provide  that  before  any  foreign  corpo- 
ration shall  transact  business  within  its  bor- 
ders it  shall  designate  an  agent  in  the  state 
upon  whom  process  may  be  served  in  a  suit 
brought  before  or  after  it  has  ceased  to  do 
business  in  the  state.  The  act  of  Idaho  of 
March  10,  1903,  requiring  such  a  designation 
of  an  agent,  which  designation  shall  run  from 
the  time  of  filing  until  his  successor  is  ap- 
pointed or  his  resignation  filed,  permits  valid 
service  or  process  to  be  made  on  an  agent, 
whose  appointment  has  neither  been  resigned 
nor  revoked,  in  suits  against  the  corporation 
growing  gut  of  its  business  in  the  state,  even 
though  it  has  ceased  such  business  and  sold 
its  property,  and  although  the  agent  is  no 
longer  connected  with  it  aside  from  such  des- 
ignation, since  otherwise,  if  "doing  busi- 
ness*' implies,  as  has  been  held,  corporate 
continuity  of  conduct  In  that  respect,  a  for- 
eign corporation  might  comply  with  the  re- 
quirements of  the  act,  so  as  to  have  its  ad- 
vantages, and  yet  "flit  into  the  state  and  out 
again  in  such  a  way  that  it  would  be  almost 
impossible  successfully  to  serve  process  upon 
it"  Hill  V.  Empire  State-Idaho  Mining  & 
Developing  Co.,  156  Fed.  797,  809. 

A  petition  in  involuntary  bankruptcy  was 
filed  in  the  district  of  Massachusetts  against 
a  Maine  corporation,  which  had  carried  on 
the  mercantile  business  for  which  it  was  in- 
cor];>orated  in  Boston.  About  six  months 
prior  to  the  filing  of  the  petition  it  sold  the 
most  of  its  stock  in  trade  and  gave  up  its 
place  of  business,  and  two  months  later  re- 
ceivers were  appointed  by  a  court  of  Maine, 
who  took  charge  of  and  kept  its  remaining 
property  in  Boston.  Held,  that  the  corpora- 
tion was  not  "doing  business"  in  any  proper 
sense  after  the  appointment  of  the  receivers, 
and  had  not  had  its  principal  "place  of  busi- 
ness" in  Massachusetts  for  the  greater  part 
of  the  six  months  preceding  the  filing  of  the 
petition,  within  the  meaning  of  Bankr.  Act 
July  1,  1898,  c.  541,  |  2  (1),  30  Stat  545,  and 
that  the  court  in  that  district  was  without 
jurisdiction  of  the  proceedings.  In  re  Perry 
Aldri<A  Co.,  166  Fed.  249,  251. 

A  bank,  which  has  gone  into  voluntary 
liquidation,  paid  off  its  depositors,  surrender- 
ed to  the  bank  commissioner  its  certificate  of 
authority  to  transact  business,  and  ceased  to 
transact  any  business,  except  to  collect  debts 
owing  it  and  to  distribute  the  proceeds  among 
its  stockholders  by  way  of  closing  up  its  af- 
fairs, is  not  "doing  business,"  within  G^n. 
St  1901,  §  1283,  requiring  financial  statements 
to  be  filed  with  the  Secretary  of  State  by 
corporations  doing  business  in  the  state  as  a 
condition  precedent  to  the  maintenance  of 
an  action.  Wilson  ▼.  First  State  Bank  of 
Jetmore,  95  Pac.  404,  405,  77  Kan.  589. 

Defendant  a  Virginia  railroad  company, 
neither  owned  nor  operated  any  railroad  lo- 


cated in  Pennsylvania,  and  maintained  no 
office  in  that  state,  though  three  directors 
and  its  assistant  secretary  resided  there, 
who  may,  at  various  times,  have  received  and 
given  information  indirectly  affecting  the 
corporation's  business  elsewhere.  Defend- 
ant's cars,  both  freight  annd  passenger,  were 
transported  through  Pennsylvania  by  other 
railroads,  for  the  convenience  of  passengers 
and  shippers,  such  railroads,  however,  paying 
for  the  use  of  the  cars,  and  receiving  the 
freight  and  passenger  rates  for  that  portion 
of  the  haul  that  was  done  in  Pennsylvania. 
Defendant  was  also  a  member  of  a  freight 
transportation  line  which  maintained  an 
agency  in  Pennsylvania  for  the  solicitation 
of  freight  to  be  shipped  under  through  bills 
of  lading,  each  line  receiving  a  proportionate 
share  of  the  freight  and  each  contributing 
to  the  expenses  of  the  agency;  and  another 
railroad  located  in  Pennsylvania  sold  ooupoa 
tickets  in  connection  with  its  own  tickets 
only,  good  over  defendant's  road,  accounting 
each  month  to  defendant  for  its  proportion 
of  the  proceeds.  The  facts  did  not  justify  a 
finding  that  defendant  was  "doing  business" 
in  Pennsylvania,  so  as  to  authorise  it  to  be 
sued  in  that  state.  Earle  v.  Chesapeake  &  O. 
Ry.  Co.,  127  Fed,  235,  237. 

Where  a  railroad  operates  boats  in  the 
waters  of  New  York,  and  delivers  coal  in 
that  state,  it  is  "doing  business"  therein,  and 
subject  to  service  of  process  there,  though 
its  railroad  is  not  within  the  state.  Cafasso 
V.  Philadelphia  &  B.  Ry.  Co.,  169  Fed.  887. 

If  a  foreign  insurance  company  unau- 
thorized to  do  business  in  this  state  issues 
policies  through  a  licensed  broker  acting 
pursuant  to  the  statute  authorizing  the  ob- 
taining by  such  a  broker  of  policies  issued 
by  foreign  insurance  companies  unauthorized 
to  do  business  in  this  state,  such  foreign  in- 
surance company  is  not  "doing  business"  in 
this  state  contrary  to  the  statute.  Equitable 
Mut  Fire  Ins.  Co.  v.  McCrae,  156  111.  App. 
467,  471. 

Rev.  Laws  Mass.  c.  119,  f  11,  relating  to 
fraternal  benefit  corporations  conducting 
business  under  the  provisions  of  the  chapter, 
provides  that  an  agreement  for  the  transfer 
of  membership  of  such  corporations  shall  be 
approved  by  a  two-thirds  vote  of  the  certifi- 
cate holders  of  each  corporation,  etc.  Plain- 
tiff and  defendant  were  Grand  Lodges  of  a 
fraternal  Insurance  order;  plaintiff  being  the 
Grand  Lodge  of  Connecticut  and  defendant 
the  Grand  Lodge  of  Massachusetts.  The  lat- 
ter formerly  had  included  the  members  of 
the  order  in  Connecticut  and  other  states, 
but  plaintiff  had  been  created  a  separate 
Grand  Lodge  by  the  Supreme  Lodge  of  the 
order,  acting  under  its  constitution  and  lawfs. 
Thereafter  plaintiff  and  defendant  had  en- 
tered into  an  agreement  for  the  proportion* 
ate  division  of  the  funds  hdd  by  defendant 
at  the  time  of  the  separatiout  and  plaintiff- 
brings  this  action  for  an  accounting  thereof. 
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Defendant  demurred  to  the  complaint  be- 
cause, besides  other  reasons  therefor,  It  did 
not  appear  that  plaintiff  had  authority  to 
cany  on  Its  bnsliiess  in  Massachusetts,  or 
tbat  two-thirds  of  the  certiflcate  holders  of 
d^ndant  bad  consented  to  the  contract  al- 
leged between  plaintiff  and  defendant  Held, 
that  as  It  did  not  appear  that  plaintiff  had 
erer  undertaken  to  do  business  In  Massachu- 
setts, apd  as  the  division  of  territory  by  the 
Supreme  Iiodge,  a  foreign  corporation,  and 
creating  plaintiff  a  Grand  Lodge  In  another 
state,  was  not  the  ''doing  of  business**  In 
Massachusetts  within  the  meaning  of  the 
statute.  Its  provisions,  under  the  circum- 
stances, had  no  application.  Grand  Lodge  A. 
0.  U.  W.  of  Connecticut  v.  Grand  Lodge  A. 
0.  U.  W.  of  Massachusetts,  70  Ati.  617,  625, 
81  Conn.  189. 

The  words  "doing  business".  In  this  states 
as  used  In  Rev.  St  1878,  |  1954,  providing 
that  every  life  or  accident  Insurance  corpo- 
ration doing  business  In  this  state  shall  on 
or  before  the  1st  day  of  March  in  each  year 
file  In  the  office  of  the  commissioner  of  In- 
surance a  statement  of  Its  business  standing 
and  affairs,  etc,  and  Imposing  a  penalty  for 
neglect  to  comply  tiierewlth,  which  by  the 
next  section  is  made  a  ground  for  revoking 
the  authority,  license,  or  certificate  granted 
to  such  a  corporation,  necessarily  Imi^y  and 
refer  to  corporations  which  h/ive  the  lawful 
right  or  authority  to  make  contracts  of  In- 
surance, such  corporations  as  the  state  may 
have  jurisdiction  over,  and  not  to  unlicensed 
nonresident  corporations.  State  v.  United 
States  Mut.  Ace.  Ina  Co.,  33  N.  W.  90,  92, 
69  Wis.  76. 

Corporationa  organized  for  and  actually 
engaged  In  such  activities  as  leasing  proper- 
ty, collecting  rents,  managing  office  build- 
ings, making  investments  of  profits,  or  leas- 
ing ore  lands  and  collecting  royalties,  manag- 
ing wharves,  dividing  profits,  and  in  some 
cases  Investing  the  surplus  are  engaged  in 
business  within  the  meaning  of  Act  Aug.  5, 
1909,  c  6,  {  38,  Imposing  an  excise  upon  the 
doing  or  the  carrying  on  of  business  in  a  cor- 
porate or  quasi  corporate  capacity.  A  corpo- 
ration owning  and  leasing  taxicabs  and  col- 
lecting rents  therefrom  is  "engaged  in  busi- 
ness" within  the  meaning  of  Act.  Aug.  5, 1909, 
c.  6,  {  38,  36  Stat  112  (U.  S.  Comp.  St  Supp. 
1909,  p.  S44),  Imposing  an  excise  upon  the  do- 
ing or  carrying  on  of  business  In  a  corporate 
or  quasi  corporate  capacity.  Flint  v.  Stone 
Tracy  Co.,  31  Sup.  Ct  342,  357,  220  U.  S. 
107,  55  L.  Ed.  389,  Ann.  Cas.  1912B,  1312. 

Where  the  proprietor  or  keeper  of  a  sa- 
loon maintains  a  billiard  table  In  connection 
therewith,  it  will  be  held  tbat  such  table  is 
kept  and  used  in  "doing  business'*  within 
Const  art  7,  {  2,  authorizing  the  Legislature 
to  Impose  a  license  tax  on  persons  and  cor- 
porations doing  business  In  the  state,  though 
no  separate  or  8i)eclflc  hire  is  exacted  or 
charge  made  for  the  playing  of  games  on  the 


table;  the  Incidental  advantage  the  table 
affords  to  the  business  In  connection  with 
which  it  is  used  being  sufficient  to  bring  it 
within  the  purview  of  ''doing  bu6lne8&**  In 
re  Oale,  95  Pac  679,  680, 14  Idaho,  761. 

Under  Laws  1906,  p.  807,  c.  491,  author- 
izing the  Governor  to  employ  competent  ao* 
countants  necessary  to  Investigate  the  vari- 
ous state  departments,  the  Qovemor  may  em- 
ploy a  foreign  corporation,  chartered  as  pub- 
lic accountants,  and  such  corporation  while 
engaged  in  such  examination  on  behalf  of  the 
state  is  not  "doing  business'*  within  the 
state  within  the  meaning  of  Bush  law,  re- 
quiring foreign  corporations  to  obtain  a  per- 
mit to  do  business  within  the  state.  Haskins 
&  Sells  V.  KeUy,  93  Paa  605,  606»  77  Kan. 
155. 

S.  urged  M.  to  buy  a  place,  telling  him 
he  had  been  "doing  business"  with  defend- 
ant for  a  long  time,  that  he  (S.)  could  be 
trusted,  that  M.  could  steal  horses  enough 
to  make  the  payments,  and  that  defendant 
would  take  and  handle  them  for  him.  Held, 
that  S.,  in  using  the  expression  "doing  busi- 
ness," Intended  to  be  understood  as  saying 
that  he  had  been  stealing  horses  for  a  long 
time,  and  that  defendant  liad  been  handling, 
them  for  him.  State  v.  Allen,  87  Paa  177, 
179,  34  Mont  403. 

Aceat  AS  doisic  Inuiaefla 

The  specific  tax  "upon  all  agents  of 
packing  houses  doing  business  in  this  state," 
which  is  levied  by  paragraph  19  of  section  2 
of  a  general  tax  act  approved  December  21, 
1900  (Acts  1900,  p.  21),  is  a  vocation  or  oc- 
cupation tax;  and,  construing  together  the 
various  provisions  of  the  act  applicable  to 
this  tax,  it  is  apparent  that  the  act  In  effect 
declares  that  an  agent  representing  a  packing 
house  and  carrying  on  its  business  in  any 
county  of  this  state  is  pursuing  a  vocation 
or  occupation,  and  is  himself  "doing  business" 
in  this  state,  and  is  liable  to  the  tax.  Stew- 
wart  V.  Kehrer,  41  S.  E.  680,  682,  115  Qa. 
184. 

An  agent  representing  a  packing  house 
and  carrying  on  Its  business  as  the  alter  ego 
of  the  principal  is  "doing  business"  within 
an  ordinance  imposing  a  tax  on  agents  of 
packing  houses  having  a  place  of  business 
or  stock  of  merchandise  in  the  dty  and  sell- 
ing to  customers  therein,  and  is  liable  for 
the  tax.  City  of  Savannah  v.  Cooper,  63  S. 
K  138,  139,  131  Ga.  670. 

A  foreign  corporation,  which,  through  a 
resident  agent,  makes  a  contract  in  the  state 
to  furnish  labor  and  material  for  construction 
work,  and  in  pursuance  thereof  sends  labor- 
ers and  employes,  together  with  a  superin- 
tendent, into  the  state,  to  perform  the  con- 
tract, "engages  in  business*'  within  the  state 
within  Rev.  St  1895,  art  745,  requiring  for- 
eign corporations  to  file  their  articles  with 
and  receive  from  the  Secretary  of  State  a 
permit  to  transact  business  In  the  state^  and 
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l8  not  engaged  In  interstate  commerce.  St 
Louis  Expanded  Metal  Fireproofing  Ck).  v. 
Beilharz  (Tex.)  88  S.  W.  512,  514. 

Under  Pub.  St.  1901,  c.  245,  {  5,  provid- 
ing that  a  person  doing  business  in  the  statie 
may  be  summoned  upon  trustee  process,  the 
property  of  a  nonresident  landowner  in  the 
charge  of  his  resident  agent  may  be  attached 
by  a  creditor  on  such  process;  the  care  of 
real  estate  being  in  nature  of  ''doing  busi- 
ness in  this  state."  Bennett  t.  Hebbard,  68 
Atl.  537,  74  N.  H.  411. 

Under  Act  April  22,  1874  (P.  L.  108), 
maldng  it  unlawful  for  a  foreign  corjporatlon 
to  do  business  in  the  state  without  having  a 
place  of  business  and  a  registered  authorised 
agent,  the  same  person  may  be  both  the  com- 
mercial agent  of  a  corporation  and  its  au- 
thorized registered  agent;  but  where  he  re- 
signs his  position  as  commercial  agent,  with- 
out having  his  appointment  as  registered 
agent  canceled,  he  continues  to  act  as  such, 
so  that  the  corporation  is  still  "doing  busi- 
ness" in  the  state  with  a  duly  appointed 
registered  agent  De  La  Vergne  Refriger- 
ating Mach.  Co.  V.  Kolischer,  63  Atl.  971, 
974,  214  Pa.  400. 

Aeeepting  premiums  and  paying  lossoii 

A  foreign  insurance  company,  though  it 
has  ceased  to  solicit  new  business,  is  still 
"doing  business"  in  the  state,  so  that  juris- 
diction may  be  acquired  by  service  on  an 
agent,  where  it  still  has  outstanding  policies 
in  the  state,  on  which  is  collects  dues,  and, 
in  case  of  losses  thereunder,  adjusts  them 
and  makes  remittances.  Johnston  v.  Mutual 
•Reserve  Fund  life  Ins.  Co.,  87  N.  Y.  Supp. 
438^  441,  43  Misc.  Rep.  251. 

A  foreign  accident  insurance  company 
which  has  policies  outstanding  in  the  state, 
and  has  and  exercises  the  right  to  Investigate 
losses  thereunder,  to  examine  the  body  of  the 
deceased  insured,  and  to  adjust  and  settle 
losses  within  the  state,  Is  "doing  business" 
therein  so  as  to  support  service  of  process 
upon  a  local  agent,  conformably  to  Rev.  St 
Mo.  1899,  §  7992,  providing  for  the  service 
of  process  in  actions  against  foreign  insur- 
ance companies.  Commercial  Mut  Accident 
Co.  v.  Davis,  29  Sup.  Ct  445,  446,  213  U.  S. 
245,  53  L.  Ed.  782. 

The  receipt  by  a  foreign  insurance  com- 
pany at  Its  home  office  of  premiums  upon  poli- 
cies theretofore  issued,  together  with  four 
Isolated  acts  extending  over  a  period  of  three 
years,  consisting  in  rewriting  an  existing 
policy,  sending  a  check  in  payment  of  a  poli- 
cy, to  be  delivered  upon  receipt  of  certain 
unpaid  assessments,  and  two  adjustments 
within  the  state  of  claims  which  have  ac- 
crued, do  not  constitute  "doing  business" 
within  the  state  after  the  company's  asserted 
withdrawal  therefrom  in  good  faith,  so  as 
to  preclude  it  from  revoking  its  designation 
of  the  state  insurance  commissioner  as  its 
agent  to  receive  service  of  process.    Hunter 


V.  Mutual  Reserve  Life  Ins.  Co.,  31  Sup.  Ct. 
127,  128,  218  U.  S.  573,  54  L.  Ed.  1155,  30  L. 
B.  A.  (N.  S.)  686. 

A  foreign  insurance  company  is  "doing 
business"  witliin  the  state,  so  far  as  the  ques- 
tion of  the  power  of  a  federal  court,  sitting 
in  that  state,  to  obtain  Jurisdiction  over  such 
corporation.  Is  concerned,  where,  under  the 
terms  of  its  policies  covering  property  in  that 
state,  it  sends  its  agents  there  to  adjust  loss- 
es. Pennsylvania  Lumbermen's  Mut  Fire 
Ins.  Co.  V.  Meyer,  25  Sup.  Ct.  483,  485,  107 
U.  S.  407,  49  L.  Ed.  810. 

A  life  insurance  company,  which  has  sur- 
rendered its  license  to  do  business  in  the 
state,  withdrawn  its  agencies,  and  transacts 
in  the  state  only  such  business  as  is  neces- 
sary under  its  outstanding  policies,  though 
"doing  business"  in  the  state  so  as  to  subject 
it  to  reasonable  regulations  for  the  benefit  of 
resident  policy  holders,  is  not  "doing  busi- 
ness" within  St  1898,  S  1954,  as  amended  by 
Laws  1907,  c:  597,  requiring  every  life  insur- 
ance company  doing  business  in  the  state  to 
file,  on  or  before  March  1st  in  each  year  with 
the  insurance  commissioner,  an  annual  state- 
ment, giving  a  complete  account  of  its  busi- 
ness and  financial  condition  covering  the  year 
ending  the  preceding  December.  State  y. 
Columbian  Nat  Life  Ins.  Co.,  124  N.  W.  502, 
503,  141  Wis.  557. 

Where  a  foreign  assessment  insurance 
company,  with  its  home  office  in  the  state  of 
its  origin,  issued  policies  there  to  a  domestic 
corporation  on  applications  sent  by  mail  to 
the  home  office  by  the  treasurer  of  the  domes- 
tic corporation  from  his  home  in  New  York, 
or  in  a  sister  state,  and  the  policies  were  sent 
by  mail,  either  to  the  company  in  New  York 
or  to  its  treasurer  in  the  sister  state,  and 
were  retained,  and  the  insurer  had  neither 
office  nor  agent  in  New  York,  and  did  not 
solicit  business  in  New  York,  the  transaction 
did  not  constitute  "doing  business"  there, 
within  the  insurance  law  (Laws  1892,  c.  690, 
as  amended  by  Laws  1893,  c.  725),  relating  to 
foreign  corporations  transacting  the  business 
of  insurance,  or  within  General  Corporation 
Law  (Consol.  Laws,  c.  23)  §  15,  denying  a  for- 
eign cori>oratlon  not  having  Its  certificate  of 
reguUrity,  the  right  to  sue  in  New  York. 
Stone  V.  Penn  Yan,  K.  P.  &  B.  R.  Co.,  90  N. 
E.  843,  846,  197  N.  Y.  279,  134  Am.  St  Rep. 
879. 

The  operations  of  a  life  Insurance  agent 
In  soliciting  Insurance,  receiving  applications, 
obtaining  policies,  and  collecting  premiums 
constitute  a  "doing  and  conducting  of  an  in- 
surance business,"  within  an  ordinance  levy- 
ing a  license  therefor.  City  of  Lake  Charles 
V.  Equitable  Life  Assur.  Soc,  38  South.  578, 
579,  114  La.  836. 

A  foreign  insurance  company,  writing  in- 
surance on  property  in  the  state  for  resi- 
dents, is  "doing  business"  in  the  state,  within 
Act  March  11,  1901  (Burns'  Ann.  St  1908,  i 
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4796),  so  as  to  be  subject  to  process,  though 
not  licensed  to  do  business  in  the  state  and 
maintaining  no  office  therein.  McGord  v.  Il- 
linois Nat  Fire  Ins.  Ck>.,  94  N.  B.  105a,  1054» 
47  IndL  App.  602. 

AppcH'ntl'ng  agents 

The  appointment  of  an  agent  to  transact 
the  company's  business  is  not  "doing  busi- 
ness** within  the  meaning  of  the  statute. 
Verdigris  River  Land  Co.  v.  Stanfleld,  105 
Pac.  337,  340.  25  Okl.  265. 

The  provisions  of  a  statute  requiring 
agents  of  foreign  corporations  to  deposit  in 
the  county  where  they  purpose  to  do  business 
the  authority  under  which  they  act  as  agents 
before  entering  upon  their  duties  in  the  state, 
and  requiring  such  agents  to  file  with  the 
clerk  of  the  circuit  court  of  the  county  where 
they  propose  to  do  business,  before  commenc- 
ing the  duties  thereof  the  consent  of  the 
corporation  to  be  sued  in  the  state  and  au- 
thorization of  service  of  process,  are  applica- 
ble to  the  persons  who  propose  to  engage  in 
business  in  the  state  as  agents  of  foreign  cor- 
porations, but  not  to  transactions  by  an  agent 
in  the  conduct  of  business  of  a  corporation 
which  has  no  pennanency  in  the  state.  They 
do  not  apply  to  a  nonresident  manager  or 
agent,  who  comes  to  the  state  to  appoint 
agents.  Hollowell  v.  Smith  Agricultural 
Chemical  Co.,  83  N.  E.  772,  41  Ind.  App.  861. 

A  complaint  by  a  foreign  business  cor- 
poration showing  a  contract  made  within  the 
state  for  the  employment  by  it  of  a  district 
manager  for  a  specified  state  "or  other  terri- 
tory" warrants  an  inference  of  the  "doing  of 
business  within  the  state'*  within  General 
Corporation  Law  (ConsoL  Laws,  c.  23)  |  15, 
prohibiting  suits  by  foreign  stock  corpora* 
tions  on  contracts  made  in  the  state  before 
procuring  a  certificate  from  the  Secretary  of 
State.  Chicago  Crayon  Co.  v.  Slattery,  123 
N.  Y.  Supp.  987,  090,  68  Misc.  Hep.  148. 


Brlaglag  or  maimtainins  aetion 

By  instituting  and  prosecuting  a  suit  a 
foreign  corporation  is  not  **doing  business*' 
within  the  meaning  of  statutes  imposing  con- 
ditions precedent  thereto.  Cooper  v.  Ft. 
Smith  &  W.  R  Co.,  99  Pac.  785,  788,  23  Okl. 
139  (citing  St  Louis,  A.  &  T.  Ky.  Co.  v.  Fire 
Ass'n,  18  S.  W.  43,  55  Ark.  163 ;  Christian  v. 
American  Freehold  Land  &  Mortgage  Co., 
7  South.  427,  89  Ala.  198;  Glnn  v.  New  Eng- 
land Mortgage  Security  Co.,  8  South.  388,  92 
Ala.  135;  2  Morawetz,  Corp.,  §  662;  Cook 
V.  Rome  Brick  Co.,  12  South.  918,  98  Ala.  409 ; 
St  Louis,  A.  &  T.  Ry.  Co.  v.  Fire  Ass'n  of 
Philadelphia,  30  S.  W.  350,  60  Ark.  325,  28 
L.  R.  A.  83). 

The  institution  of  a  suit  by  a  foreign  cor- 
poration is  not  an  "act  of  business"  in  the 
state,  and  may  be  done  without  having  a 
place  of  business  or  an  agent  in  the  state. 
H.  T.  Woodall  &  Son  v.  People*s  Nat  Bank 
of  Leesburg,  Va.,  45  South.  194,  195,  153  Ala. 
57& 

2  WnaA  P.2D  SEB.--8 


The  bringing  of  an  action  in  the  state  by 
a  foreign  corporation  it  not  "doing  business 
in  the  state,"  so  as  to  require  the  foreign  cor- 
poration to  pay  an  annual  license  fee,  within 
Laws  1907,  c.  140,  providing  that  no  corpora- 
tion shall  be  permitted  to  maintain  any  suit 
in  any  court  of  the  state  without  alleging 
and  proving  that  it  has  paid  its  annual  li- 
cense fee  last  due,  which  refers  only  to  cor- 
porations doing  business  in  the  state.  LiUy- 
Brackett  Co.  v.  Sonnemann,  97  Paa  505,  50 
Wash.  487. 

Bringing  an  action  is  not  "doing  busi- 
ness," within  Banking  Law,  Laws  1892,  p. 
1861,  a  689,  {  31,  providing  that  no  foreign 
corporation  incorporated  for  carrying  on  the 
business  specified  in  article  5  shall  transact 
business  in  the  state  without  a  certificate 
from  the  Superintendent  of  Banks.  Western 
Nat  Bank  of  Ix)ulsville  v.  Kelly,  95  N.  Y. 
Supp.  574.  48  Misc.  Rep.  3G6. 

The  bringing  of  a  suit  does  not  constitute 
"doing  business,"  within  Gen.  St  1901,  § 
1283,  requiring  financial  statements  to  be  fil- 
ed with  the  Secretary  of  State  by  corpora- 
tions doing  business  in  the  state  as  a  condi- 
tion precedent  to  the  maintenance  of  an  ac- 
tion; that  phrase  being  intended  to  compre- 
hend only  the  exercise  of  corporate  functions 
in  the  attainment  of  the  ends  for  which  the 
corporation  was  organized.  Wilson  v.  First 
State  Bank  of  Jetmore,  95  Pac.  404,  406,  77 
Kan.  589. 

The  phrase  "exercise  or  attempt  to  exer- 
cise any  power,*'  within  Code  1906,  c  32,  | 
136,  relating  to  proceedings  against  corpora- 
tions, delinquent  as  to  license  taxes,  should 
be  read  as  if  it  said  "carry  on  the  business" 
of  the  corporation,  and  "doing  business,"  as 
found  in  such  statutes,  is  construed  as  not 
extending  to  the  mere  act  of  suits  in  respect 
to  contracts  made  or  rights  acquired  while 
the  corporation  had  power  to  do  business. 
Comstook  V.  J.  R.  Droney  Lumber  Co.,  71 
S.  E.  255,  256,  69  W.  Va,  100. 

The  enforcement  of  a  contract  in  the 
courts  of  the  state  by  a  foreign  corporation 
is  not  the  '^doing  of  business  in  the  state" 
within  the  statute  prohibiting  foreign  corpo- 
rations from  doing  business  within  the  state 
until  they  comply  with  the  laws  thereof. 
United  Shoe  Machinery  Co.  v.  Ramlose,  132 
S.  W.  1133,  1141,  231  Mo.  608. 

The  prosecution  of  an  action  by  a  for- 
eign corporation  to  recover  on  a  contract  for 
the  purchase  of  lawbooks  did  not  constitute 
"doing  business"  in  Arkansas,  within  Act 
Feb.  16,  1899,  p.  18,  c.  19,  requiring  a  foreign 
corporation  to  file  a  copy  of  Its  articles  with 
the  Secretary  of  State  as  a  prerequisite  to 
its  right  to  do  business  within  the  state.  Al- 
ley V.  Bowen-Merrill  Co.,  88  S.  W.  838,  840, 
76  Ark.  4,  113  Am.  St  Rep.  73,  6  Ann,  Cas. 
127  (citing  Buffalo  Zinc  &  Copper  Co.  v. 
Crump,  69  S.  W.  572,  70  Ark.  625,  91  Am.  St 
Rep.  87 ;   St  Louis,  A,  &  T.  By.  Co.  v.  Fire 
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ABs*n  of    PUladelphla,    18    S.    W.    43,    55 
Ark.  174), 

Where  a  nonresident  corporation  brings 
an  action,  and  tiie  Issue  Is  raised  by  answer 
tbat  plaintiff  has  not  compiled  with  the  cor- 
poration laws  (Gen.  St  1901,  §  1283),  and  the 
evidence  shows  that  plaintiff  had  for  years 
before  suit  traveling  men  In  its  employ  in  the 
state  obtaining  contracts  from  implement 
dealers,  providing  that  the  title  of  goods 
shipped  under  the  contract  from  Missouri 
should  remain  in  the  corporation  until  paid 
for,  and  the  corporation  sent  agents  thereaft- 
er to  Kansas  to  receive  payment,  it  is  error  to 
assume  in  the  instructions  that,  though  the 
dealer  in  Kansas  paid  the  freight,  the  goods 
were  delivered  to  the  carrier  in  Missouri,  as 
the  property  of  the  dealer  in  Kansas.  Elliott 
V.  Parlin  &  Orendorff  Co.,  81  Pac.  600,  603, 
71  Kan.  665. 

The  prosecution,  by  a  foreign  corpora- 
tion, of  an  action  in  the  state  for  collection 
of  a  debt  contracted  in  another  -state,  and 
payable  in  that  state,  does  not  constitute  "do- 
ing business"  in  Idaho,  within  Const,  art 
11,  §  10,  providing  that  no  foreign  corporation 
shall  do  any  business  within  the  state  with- 
out having  a  place  of  business  and  an  author- 
ized agent  therein  upon  whom  process  may  be 
served,  and  Rev.  Codes,  §  2792,  requiring  cer- 
tain steps  to  be  taken  by  foreign  corporations 
before  doing  business  in  the  state.  Bonham 
Nat  Bank  of  Fairbury  v.  Grimes  Pass  Placer 
Mining  Co.,  Ill  Pac.  1078,  1079,  18  Idaho, 
629. 

A  suit  to  foreclose  a  real  estate  mortr 
gage  transferred  to  plaintiff  in  another  state 
before  maturity,  and  for  which  plaintiff,  a 
foreign  corporation,  comes  into  the  courts  for 
.  the  purpose  only  of  maintaining  such  action, 
is  not  ''doing  business"  within  the  state,  with- 
in Const  art  11,  |  10,  and  Rev.  Codes,  S 
2792.  Diamond  Bank  v.  Van  Meter,  113 
Pac.  97,  98,  19  Idaho,  226. 

A  statute  providing  that  no  foreign  cor- 
poration shall  have  or  exercise  any  corporate 
powers,  or  be  permitted  to  do  business  within 
the  state,  until  a  required  fee  shall  have 
been  paid,  does  not  prohibit  a  foreign  cor- 
poration from  suing  to  protect  its  property 
or  other  rights,  or  from  acquiring  property 
in  the  state,  until  such  fees  are  paid,  as  such 
acts  are  not  '*doing  business  within  the 
state."  Craig  v.  A.  Leschen  &  Sons  Rope 
Co.,  87  Pac.  1143,  1144,  38  Colo.  115. 

The  institution  and  prosecution  of  suits 
in  the  courts  of  this  state  by  a  foreign  cor- 
poration is  not  "doing  business"  therein  with- 
in the  meaning  of  section  43,  art  9,  of  the 
Constitution,  or  of  article  23,  c  18  (sections 
1225-1227)  Wilson's  Rev.  &  Ann.  St  1903. 
Freeman-Sipes  Co.  v.  Corticelli  Silk  Co..  124 
.  Pac.  972,  973,  34  Okl.  229. 

ConsisnliiS  goods  to  factors 

A  foreign  corporation  which  has  no 
warehouse,  office,  or  place  of  business,  and 


which  neither  incurs  nor  pays  any  of  the 
expenses  of  receiving,  handling,  and  selling 
its  goods  in  a  state  to  which  it  consigns 
them  to  its  factor,  who  conducts  all  the  busi- 
ness there,  assumes  and  pays  all  expenses, 
is  not  "doing  business"  in  the  latter  state 
within  the  meaning  of  statutes  relative  to  the 
admission  of  foreign  corporations.  Where 
a  New  Jersey  corporation  entered  into  a 
factorage  contract  with  a  corporation  in 
Colorado,  the  Colorado  ooiporation  ordering, 
receiving,  storing,  and  selling  merchandise  of 
the  New  Jersey  corporation  at  its  own  ex- 
pense in  consideration  of  the  factorage  se- 
cured to  it  by  the  contract,  the  New  Jersey 
corporation  was  not  "doing  business'*  in  Col- 
orado within  the  meaning  of  the  Constitution 
and  statutes  of  that  state.  Butier  Bros. 
Shoe  Co.  V.  United  States  Rubber  Co.,  156 
Fed.  1,  20,  84  0.  C.  A.  167. 

Where  a  foreign  corporation  fumlshes 
wagons  to  an  agent  on  board  cars  in  Ohio 
for  sale  in  Kentucky  under  an  "agent's  com- 
mission contract,'*  retaining  title  in  the  cor- 
poration and  requiring  the  proceeds  to  be 
kept  separate  as  its  funds,  the  corporation 
"does  business*'  In  Kentucky,  within  Ky. 
St  1903,  §  571,  requizlng  foreign  corpora- 
tions to  designate  a  local  agent  upon  whom 
process  may  be  served.  Mllbum  Wagon  Co. 
V.  Commonwealth,  104  S.  W.  323,  324,  139 
Ky.  330. 

A  foreign  corporation  shipped  liquors 
without  the  state  to  a  factor  within  Michi- 
gan, retaining  titie  thereto  and  contemplat- 
ing that  the  factor  should  make  sales  to 
its  customers  within  Michigan.  Tte  foreign 
coriK)ration  sent  a  man  to  supervise  the 
keeping  of  the  books  and  the  handling  of 
the  funds  by  the  factor,  and  the  factor  paid 
him.  It  was  agreed  that  the  book  accounts 
should  belong  to  the  foreign  corporation. 
Held,  that  the  foreign  corporation  did  not 
"transact  business"  in  Michigan  within  the 
laws  regulating  the  doing  of  business  by 
foreign  corporations,  but  the  transactions 
partook  of  the  character  of  Interstate  com- 
merce. In  re  Monongahela  Distillery  Co., 
186  Fed.  220,  225. 

Construction  work 

Plaintiff,  a  corporation  not  registered  in 
Pennsylvania,  was  engaged  in  engineering 
and  contracting.  It  had  no  factory  or  work- 
shop where  anything  was  made  and  did  not 
manufacture  the  machinery  which  it  design- 
ed and  sold;  its  capital  being  chiefly  in- 
vested in  patterns,  drawings,  and  the  good 
will  of  its  business,  and  its  usual  agreements 
contemplating  a  particular  plant  contracted 
for  in  accordance  with  such  an  agreement 
as  was  in  controversy  with  defendant.  Held, 
that  plaintiff's  purchasing  and  assembling 
the  necessary  parts  to  complete  the  plant  it 
had  agreed  to  construct  for  defendant,  was 
not  interstate  commerce,  but  constituted  "do- 
ing business"   in   Pennsylvania,   where  the 
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plant  was  to  be  erected,  in  vlofaitioii  of  Act 
Pa.  1874  (P.  U  108),  prohibiting  foreign  cor- 
porations from  "doing  business  within  the 
state"  without  having  complied  with  such 
act,  and  hence  plalntifE  could  not  recover 
on  the  contract.  Buffalo  Refrigerating 
3iach.  Co.  y.  Penn  Heat  &  Power  Oo.,  178 
Fed.  696^  ed8, 102  a  O.  A.  196. 

A  fbreign  corporation  engaged  in  the 
manufacture  and  installation  of  elerators 
contracted  in  New  York  to  furnish  and  in- 
stall elevators  in  a  building  in  New  York 
aty.  It  had  an  office  lu  New  York,  and 
brought  suit  for  the  amount  due  on  the  con- 
tract, alleging  a  substantial  performance. 
Held,  that  its  acts  constituted  '*doing  busi- 
ness within  the  state,"  within  General  Cor^ 
poration  Law  (Laws  1892,  p.  1805,  c  687) 
1 15,  as  amended  by  Laws  1904,  p.  1250,  c. 
490,  prohibiting  the  "doing  of  business  with- 
in the  state"  without  having  first  secured  a 
certificate  from  the  Secretary  of  State,  etc. 
Portland  Co.  v.  Hall  &  Grant  Const  Co^ 
106  N.  Y.  Supp.  649,  654,  121  App.  Div.  779. 

Where  a  foreign  corporation  entered  in- 
to a  ocHKtract  with  defendant  bank  to  fur* 
oish  materials  and  construct  certain  fixtures 
in  defendant's  bank  building  in  Alabama,  in- 
volving the  construction  of  brick  walls,  put 
ting  on  of  finished  plaster,  and  the  furnish- 
ing and  construction  of  different  articles  mak- 
ing up  the  furniture  and  fixtures  of  the 
bank,  soch  work  constituted  "doing  business'* 
within  the  state,  and  the  corporation,  not 
having  complied  with  Code  1907,  {{  3642, 
3644,  regulating  foreign  corporations,  it 
could  not  maintain  a  suit  to  enforce  a  lien 
therefbr.  Geo.  W.  Muller  Mfg.  Co.  v.  First 
Nat  Bank  (Ala.)  57  South.  762,  763. 


Cantfanaii—  Implied 

Within  a  statute  requiring  foreign  cor- 
porations doing  buslneas  in  the  state  to  ob- 
tain a  certilleate  of  authority  txom  the  Sec- 
retary of  State,  the  carrying  on  through  an 
agent  of  the  business  of  selling  agricultural 
inqdements  and  farm  machinery  of  various 
kinds  for  many  years,  which.  Instead  of  be- 
in  merely  casual  or  incidental,  was  contin- 
uous and  carried  on  as  such  a  business  is 
ordinarily  conducted,  constitutes  the  **dolng 
of  business  in  the  state."  Osborne  &  Co. 
r.  Shilling,  88  Pac.  258,  250,  74  Kan.  675, 
U  Ann.  Cas.  319. 

"To  be  'doing  business  in  this  state'  im- 
plies a  corporate  continuity  of  conduct  in 
tbat  respect,  such  as  might  be  evidenced  by 
the  Investment  of  capital  here,  with  the 
maintenance  of  an  office  for  the  transaction 
of  its  busineBs,  and  those  incidental  circum^ 
stances  which  attest  the  corporate  intent  to 
avail  itself  of  the  privilege  to  cany  on  a  bust- 
seas."  A  foreign  coriK)ration  engaged  in  buy- 
ing and  selling  fruit,  which  had  an  arrange* 
meat  with  a  commission  dealer  in  the  state 
by  which  the  corporation  was  to  buy  peach- 
es in  Michigan  and  ship  them  to  the  commis- 


sion dealer,  billing  than  at  cost  price  in 
Michigan,  and  accompanying  them  with 
draft  on  the  commission  dealer,  who  was  to 
pay  the  same,  sell  the  peaches,  and  divide 
the  profits,  was  not  **doing  business  within 
the  state,"  within  section  15  of  the  general 
corporation  law  (Laws  1892,  p.  1805,  c.  687), 
providing  that  no  foreign  stock  corporation 
doing  business  within  the  state  shall  main- 
tain any  action  upon  any  contract  made 
by  it  in  the  state  until  it  shall  have  procur- 
ed a  certificate  permitting  it  to  transact 
business  within  the  state.  Alfred  J.  Brown 
Seed  Co.  v.  Richardson,  103  N.  Y.  Supp.  243, 
245,  53  Misc.  Rep.  517  (quoting  and  adopting 
definition  in  Penn  Collieries  Ck).  v.  McKeev- 
er,  75  N.  B.  935,  183  N.  Y.  98,  2  L.  B.  A.  [N. 
S.]  127). 

A  corporation,  to  be  "doing  business," 
must  transact  within  the  state  some  sub- 
stantial part  of  its  ordinary  business,  con- 
tinuous in  the  sense  that  it  is  distinguished 
from  merely  casual  or  occasional  transac- 
tions, and  it  must  be  of  such  a  character  as 
will  give  rise  to  some  form  of  legal  obli- 
gation. Where  a  foreign  railroad  corpora- 
tion only  maintained  an  advertising  agent 
within  the  state,  whose  duties  were  only  to 
explain  to  intending  travelers  and  shippers 
of  freight  the  advantages  of  traveling  and 
shipping  over  such  railroad,  and  the  agent 
possessed  no  power  to  sell  tickets  or  con- 
tract on  behalf  of  the  railroad  company,  the 
railroad  was  not  doing  business  within  the 
state,  so  as  to  authorise  service  of  summons 
on  it  by  delivering  a  copy  to  such  agent. 
Rich  V.  (Chicago,  B.  &  Q.  B.  0>.,  74  Pac 
1008,  1009,  34  Wash.  14. 

"It  is  impossble  to  assent  to  the  propo- 
sition that  'doing  business*  within  a  state 
means  a  persistent  or  continuous  condition 
of  doing  or  offering  to  do  business,  usually 
leading  to  the  appointment  of  an  agent  or 
the  establishment  of  an  office  within  the 
state."  An  ofllcer  and  authorized  agent  of  de- 
fendant, a  manufacturing  corporation  of  an- 
other state,  was  in  Connecticut  on  business 
connected  with  a  contract  made  with  plain- 
tiif  by  the  predecessor  of  defendant,  to 
whose  rights  and  liabilities  it  had  succeed- 
ed, when  he  was  served  with  summons  in 
an  action  brought  by  plaintiff  against  de- 
fendant in  the  federal  court  for  Connecticut 
for  breach  of  the  same  contract  Neither  de* 
f«[idant  nor  its  predecessor  had  ever  main- 
tained an  office  or  agent  in  Connecticut,  but 
they  had  made  a  number  of  sales  in  the 
state,  including  the  one  to  plaintiff  which 
was  in  controversy.  Held,  that  the  service 
was  good,  and  gave  the  court  jurisdiction 
of  defendant  New  Haven  Pulp  &  Board 
Co.  V.  Downingtown  Blfg.  Co.,  130  Fed.  605, 
608. 

"The  term  'doing  business  in  the  state,' 
with  reference  to  a  foreign  corporatioh,  im- 
plies a  continuity  of  conduct  in  that  respect, 
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such  as  might  be  evldenoed  by  the  InTest- 
ment  of  capital  with  the  maintenance  of  an 
office  ^or  the  transaction  of  the  corporation's 
business  and  those  incidental  circumstances 
which  attest  the  coTponte  intent  to  avail 
itself  of  the  privilege  of  carrying  on  busi- 
ness.*' Lathrop-Shea  &  Henwood  Go.  v.  In- 
terior Const.  &  Imp.  Co.,  150  Fed.  666,  671 
(quoting  and  adopting  definition  In  Penn  Col- 
lieries Co.  V.  McKeever,  75  N.  E.  936,  183 
N.  Y.  103,  2  JL.  R.  A.  [N.  S.]  127.  Sim- 
mons Burks  Clothing  Co.  v.  Linton,  117 
S.  W.  775,  776,  90  Ark.  73  (quoting  and 
adopting  definition  in  Penn  Collieries  Co.  v. 
McKeever,  75  N.  E.  935,  183  N.  Y.  98,  2  L. 
R.  A.  [N.  S.]  127);  Ozark  Cooperage  Co. 
V.  Quaker  City  Coo]Jerage  Co.,  98  N.  Y, 
Supp.  113,  115,  112  App.  Div.  62  (quoting 
Penn  Collieries  Co.  v.  McKeever,  75  N.  E. 
935,  183  N.  Y.  98,  2  L.  R.  A.  [N.  S.]  127). 

Gorrespondenoe  seliools 

A  foreign  corporation  conducting  a  cor- 
respondence school,  whose  business  involves 
the  solicitation  of  students  in  Kansas  by  lo* 
cal  agents,  who  are  also  authorized  to  col- 
lect and  forward  to  the  home  office  tuition 
fees,  and  the  systematic  intercourse  by  cor* 
respondence  between  the  company  and  its 
scholars,  and  the  transportation  of  books,  pa- 
pers, etc.,  in  the  course  of  instruction.  Is 
"doing  business,"  within  the  statute  prohibit' 
Ing  the  maintaining  of  an  action  In  the  courts 
by  any  corporation  doing  business  in  the 
state  without  filing  with  the  Secretary  of 
State  a  statement  of  Its  condition.  Inter- 
national Text-Book  Co.  v.  Pigg,  30  Sup.  CJt 
481,  482,  217  U.  S.  91,  54  Ia  Ed.  678,  24  L.  R. 
^  A.  (N.  S.)  493,  18  Ann.  Cas.  1103. 

A  foreign  corporation  operating  as  a  cor- 
respondence school  is  **doing  business"  in  the 
state  within  such  statute,  where  it  has  agen- 
cies in  various  parts  of  the  state  to  solicit 
persons  to  contract  with  it  for  instruction, 
each  district  office  being  charge  of  a  dis- 
trict superintendent  of  the  corporation  hav- 
ing under  him  a  corps  of  the  corporation's 
representatives,  where  the  rent  and  other  ex- 
penses of  each  of  the  offices  are  paid  by 
the  corporation.  Including  the  salaries  of  the 
superintendent  and  his  corps  of  assistants, 
and  the  payments  made  by  students  are  col- 
lected by  the  division  superintendent,  depos- 
ited in  a  special  account  in  his  own  name  in 
a  bank  in  the  city  where  his  office  is  situ- 
ated and  sent  by  him  from  time  to  time  to 
the  corporation,  and  each  of  the  division 
superintendents  and  representatives  in  the 
state  is  required  to  be  qualified  to  give  in- 
struction in  mathematics  to  its  students,  and 
assistance  in  mathematics  is  given  by  such 
superintendents  at  their  division  offices  to 
such  students  as  desire  it.  International 
Text-Book  Co.  v.  Connelly,  124  N.  Y.  Supp. 
603,  605,  67  Misc.  Rep,  49. 

A  foreign  corporation  conducting  a  cor- 
respondence school  by  soliciting  students  in 


Missouri  by  local  agents,  who -collect  and  for- 
ward the  tuition,  and  by  intercourse  by  cor- 
respondence between  the  corporation  and  ita 
students  and  agents,  and  by  the  transpor- 
tation of  needful  books,  papers,  and  appara- 
tus, is  "doing  business"  in  Missouri  within 
Rev.  St  1899,  §{  1024-1026,  requiring  for- 
eign corporations  to  obtain  a  certificate  to 
do  business  in  the  state,  in  order  to  sue 
in  the  courts  of  the  state.  International 
Text-Book  Co.  v.  GiUespie,  129  S.  W.  922, 
923,  229  Mo.  397. 

Where  plaintiff,  a  foreign  corporation, 
rented  and  fitted  up  an  office  in  this  state 
and  placed  an  agent  in  charge  thereof  for 
the  purpose  of  soliciting  persons  to  enroll 
for  instruction  by  correspondence,  some  of 
the  documents  necessary  for  the  Instruction 
being  kept  there,  and  monthly  payments 
were  made  to  the  agent  by  students  for  re- 
mittance to  plaintiff,  it  was  *'doing  business** 
in  the  state  within  Acts  1902,  No.  20,  {  55, 
prohibiting  a  foreign  corporation,  doing  busi- 
ness herein  without  having  paid  the  annual 
license  tax,  from  maintaining  an  action  In 
this  state.  International  Text-Bo<A  Co.  t. 
Lynch,  81  Vt  101,  69  Ati.  641,  542. 

A  Pennsylvania  corporation  contracted 
with  a  citizen  of  Wisconsin  for  the  furnish- 
ing, by  the  usual  transportation  agencies, 
of  instruction  continuously  for  a  considerable 
period  of  time.  The  contract  was  accepted 
and  to  a  great  extent  performed  in  Pennsyl- 
vania, and  included  only  Incidentally  the 
transfer  of  articles  of  property  to  Wiscon- 
sin, which  were  not  objects  of  sale,,  but  in- 
strumentalities through  which  the  instruc- 
tion was  furnished.  Held,  that  the  contract 
was  in  violation  of  St  1898,  {  1770b,  as 
amended  by  Laws  1899,  p.  663,  c  861,  f  27, 
and  Laws  1901,  p.  620,  c.  484,  requiring  for- 
eign corporations  *'dolng  business"  In  the 
state  to  take  certain  steps,  forbidding  any 
such  corporation  which  has  not  complied 
with  the  statute  to  transact  business  in  the 
state,  and  declaring  that  every  contract 
made  by  or  on  behalf  of  a  corporation  falling 
to  comply  with  the  statute,  "affecting  the 
personal  liability  thereof,"  or  relating  to 
property  within  the  state,  shall  be  void  in  its 
behalf.  International  Text-Book  Co.  v.  Pe- 
terson, 113  N.  W.  730,  731,  138  Wis.  302,  14 
Ann.  Cas.  965. 

As  doine  present  business 

An  act  requiring  fire  InsuraAoe  com- 
panies doing  business  in  incorporated  cities 
or  towns  having  regularly  organized  fire 
departments  to  pay  specific  sums  to  create 
a  pension  fund  inaposed  a  tax,  and  not 
merely  a  condition  upon  which  they  would 
be  permitted  to  do  business,  since  the  use 
of  the  word  *'dolng"  implied  that  the  corpo- 
rations were  already  In  existence,  carrying 
on  business,  and  that  the  licenses  had  al- 
ready issued.    iBtna  Fire  Ins.  Go.  v.  Jones, 
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59  S.  E.  148,  149,  78  S.  0.  445,  13  L.  R.  A. 
tX.  S.)   1147,  125  Am.  St  Rep.  818. 

EzduoME^  of  propertj 

A  contract  between  plaintiff  and  a  for- 
eign corporation,  providing  for  the  exchange 
of  stock  of  the  corporation  for  advertis- 
ing in  li  paper  represented  by  plaintiff,  In 
Older  to  sell  the  corporate  stock  to  raise 
money  for  development  purposes,  was  not 
^doing  bnaaness,"  within  a  statute  making 
void  contracts  of  a  foreign  corporation  do- 
ing business  in  the  state  without  complying 
with  the  statutes,  but  related  to  furnishing 
capital  with  which  to  do  business.  Clark  v. 
Kansas  Petroleum  Co.,  129  S.  W.  406,  144 
Mo.  App.  182. 

Keepias  ofllc«  Mid  malntolwlng  AK«ift07 
im  state 

The  fact  that  a  corporation  had  an  office 
In  the  state  and  was  authorized  to  do  busi- 
ness there  did  not  make  it  "doing  business'; 
within  the  state,  within  the  meaning  of  a 
statute  providing  that  nonresidents  doing 
business  in  the  state  shall  be  taxed  upon  the 
capital  Invested  to  the  same  extent  as  if 
they  were  residents  of  the  state.  People  ex 
reL  Dives-PeUcan  Mln.  Co.  v.  Feitner,  78  N. 
Y.  Supp.  1017,  1018,  77  App.  Div.  180. 

The  phrase  "doing  business"  within  a 
state  is  not  ambiguous  or  elastic,  but  has 
been  defined  by  the  federal  courts.  A  for- 
eign building  and  loan  association,  having 
no  office  or  general  agent  in  the  state,  but 
having  a  special  agent  intrusted  with  au- 
thority to  solicit  subscriptions  for  stock,  re- 
<3eive  application  for  loans,  and  receive  pay- 
ment ot  dues,  interest,  and  premiums,  loan- 
ing money  to  a  shareholder  in  the  state, 
makes  a  contract  governed  by  the  laws  of 
the  state,  notwithstanding  the  payment  to 
be  made  in  a  f orelgA  state.  Nat.  Mut  Bldg. 
&  Loan  Ass'n  y.  Brahan,  81  South.  840,  847, 
80  Miss.  407,  57  L.  R.  A.  700. 

Where  it  is  admitted  that  for  seven 
years  prior  to  the  commencement  of  an  ac- 
tion a  corporation  has  maintained  a  branch 
office  transacting  business  at  a  specified 
place  in  San  Francisco,  and  had  been  there 
represented  by  general  managers,  who  were 
at  all  times  in  charge  thereof,  there  was 
a  sufficient  showing  that  it  was  doiug  busi- 
ness within  the  state,  when  coupled  with  the 
pleadings  and  fftcts  shown  at  the  trial. 
Black  y.  Vermont  Marble  Ck>.,  82  Paa  1060- 
1062,  1  CaL  App.  718. 

General  Corporation  Law,  Laws  1802,  p. 
1805,  c  687,  {  15,  prohibiting  foreign  corpo- 
rations, "doing  business  in  the  state**  with- 
out complying  with  the  corporation  law, 
from  maintaining  actions,  etc.,  applies  only 
to  corporations  maintaining  a  place  of  busi- 
ness and  pursuing  business  within  the  state, 
and  does  not  prohibit  a  California  corpora- 
tion from  suing  in  the  New  York  courts  for 
breach  of  ft  contract  made  or  approved  in 


California  through  a  broker  of  New  York. 
Fresno  Home  Packing  Co.  v.  Turle  ft  Skid- 
more,  111  N.  Y.  Supp.  880,  840,  60  Misc. 
Rep.  70. 

A  foreign  corporation,  engaged  in  the 
business  of  buying  and  selling  lumber,  which 
maintains  an  office  in  the  state  in  charge 
of  a  resident  agent,  who  makes  no  sales, 
but  who  looks  after  the  purchasing  business 
in  adjacent  states,  does  not  engage  in  busi- 
ness in  the  state,  within  Acts  1805,  c  81, 
prohibiting  any  foreign  corporation  from 
**doing  business  in  the  state"  without  com- 
plying with  the  acts  as  to  the  registration 
of  its  charter,  though  it  was  a  party  to  two 
or  three  isolated  transactions  had  In  the 
state.  Advance  Lumber  Co.  v.  Moore,  148 
S.  W.  212,  213,  126  Tenn.  313. 

A  foreign  corporation,  publishing  a  mag- 
azine, which  keeps  a  local  office  in  the  state 
to  enable  agents  to  solicit  business,  which 
is  accepted  at  its  home  office,  where  its  maga- 
zine is  published  and  from  which  it  is  dis- 
tributed, is  not  "doing  business  in  the  state," 
within  General  Corporation  Law  (ConsoL 
I^ws,  c.  23)  §  15,  requiring  a  foreign  corpo- 
ration to  secure  a  certificate  of  authority. 
System  Co.  v.  Advertisers'  Cyclopedia  Co., 
121  N.  Y.  Supp.  611,  612. 

A  foreign  corporation's  maintenance  of 
an  office  for  the  registration  of  transfers  of 
shares  of  stock  only  and  for  meetings  of  di- 
rectors, together  with  the  keeping  of  a  bank 
account  in  the  state,  is  not  *'doing  business 
in  this  state."  Honeyman  v.  C<dorado  Fuel 
&  Iron  Co.,  133  Fed.  06,  00. 

A  foreign  corporation,  the  office  of  which 
is  In  another  state,  and  which  merely  has 
an  agent  in  this  state,  who  maintains  an  of- 
fice for  his  own  convenience,  and  does  not 
have  exclusive  control  of  the  business  in  the 
state,  and  keeps  no  books  nor  bank  account, 
and  makes  no  contracts  for  the  sale  of  goods, 
but  reports  everything  to  the  home  office, 
and  who  usually  makes  sales  to  parties  out- 
side the  state,  and,  while  a  particular  sale 
was  made  of  coal  situated  in  the  state  to 
a  resident.  It  had  been  previously  sold  to 
a  party  without  the  state,  who  had  rejected 
it,  is  not  **doing  business  in  the  state,"  witiiln 
Laws  1892,  p.  1805,  c.  687,  as  amended  by 
Laws  1901,  p.  1326,  c.  538,  prescribing  the 
conditions  on  which  foreign  corporations  may 
do  business  in  the  state.  Penn  Collieries  Co. 
V.  McKeever,  87  N.  Y.  Supp.  860,  870,  03  App. 
Div.  303. 

Under  General  Corporation  Law,  |  16, 
which  provides  that  no  foreign  corporation 
doing  business  in  the  state  shall  maintain 
any  action  here  upon  any  contract  made  here 
unless  it  shall  have  procured  a  certificate  of 
compliance  with  the  statutes,  a  company  hav- 
ing an  office  in  this  state  used  by  its  presi- 
dent, but  which  at  the  time  of  making  the 
contract  did  no  business  in  this  state,  and 
whose  property  was  in  the  state  of  E^orida, 
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whose  books  had  been  sent  from  tbis  state 
to  Jblorida,  and  which  made  no  contract  here 
except  the  Insurance  contract,  was  not  "doing 
business,"  since  that  temi  as  used  in  the  stat- 
ute relates  to  the  ordinary  business  which  a 
corporation  was  organized  to  do,  and  has  no 
relation  to  the  incidental  contract  of  a  for- 
eign corporation.  Kline  Bros.  &  Ck).  v.  Ger- 
man Union  IPiie  Ins.  Co.  of  Baltimore,  132 
N.  Y.  Supp.  181,  182,  147  App.  Div.  790. 

Acts  1887,  p.  386,  c  226,  |  1,  provides 
that  a  foreign  corporation  doing  business  in 
the  state  shall  be  subject  to  suit  to  the  same 
extent  as  a  domestic  corporation  as  to  "any 
transaction  had  in  whole  or  in  part  within 
this  state,  or  any  cause  of  action  arising 
here."  Section  2  of  said  act  defines  ''doing 
business  in  this  state"  as:  "Having  any 
transaction  with  persons,  or  having  any 
transaction  concerning  any  properties  situate 
in  this  state  through  any  agency  whatever, 
acting  for  it  within  the  state."  Section  3 
authorizes  process  to  be  served*  on  any  agent. 
Held,  that  a  foreign  railroad  corporation, 
operating  a  line  of  road  wholly  outside  of  the 
state  and  having  only  a  soliciting  agent  in 
the  state,  which  negligently  handles  a  nonresi- 
dent's freight  passing  over  its  line  as  in- 
termediate carrier,  is  not  "doing  business 
in  the  state"  within  sections  1  and  2,  although 
the  wrong  is  not  discovered  until  the  freight 
reaches  its  destination  here.  Hence  service 
on  the  traveling  agent,  having  no  connection 
with  the  shipment,  does  not  give  jurisdiction. 
Atlantic  Coast  Line  R.  Co.  v.  Richardson,  117 
8.  W.  496,  497, 121  Tenn.  448. 

A  corporation  organized  under  the  laws 
of  Delaware  by  residents  of  Pennsylvania  for 
the  purpose  of  owning  the  stock  of  and  finan- 
cing certain  Pennsylvania  corporations  hav- 
ing the  same  ollicers  and  substantially  the 
same  stodnholders  and  which  in  fact  did 
nothing  else,  but  maintained  its  office,  held 
its  directors'  meetings,  registered  its  bonds, 
and  made  the  loans  to  the  other  corporations 
in  Pennsylvania,  was  doing  business  in  that 
state  within  the  meaning  of  Act  Pa.  Apill 
22,  1874,  and  its  failure  to  file  its  statement 
and  otherwise  comply  with  the  requirements 
of  that  act  rendered  its  contracts  made  with- 
in the  state  void  and  unenforceable.  In  re 
Montello  Brick  Works,  163  Fed.  621 ;  Coloni- 
al Thrust  Co.  V.  Montello  Brick  Works,  172 
Fed.  310,  312,  97  C.  C.  A.  144. 

The  mailing  by  a  West  Virginia  corpora- 
tion of  a  contract  to  build  a  railroad  in  Cana- 
da and  having  an  oflice  therein  constitute 
"doing  business,"  under  Winding-Up  Act  (Rev. 
St.  Canada,  c.  129)  §  3,  as  amended  by  St 
52  Vict  c.  32,  {  3.  Hyde  v.  Scott  183  N,  T. 
Supp.  904,  906,  75  Misc.  Rep.  487. 

A  nonresident  corporation  dealing  In 
farm  machinery  maintained  an  agency  in  the 
state  to  store  and  deliver  goods  to  purchasers 
in  the  state,  to  whom  sales  were  made  by 
traveling  salesmen,  subject  to  the  approval! 


of  the  corporation  at  its  home  office;  the 
agent  in  the  state  having  no  authority  to  sell 
property  stored  with  it  or  receive  orders 
therefor.  Held,  that  the  corporation  was  not 
"doing  business  within  the  state"  in  violation 
of  Gen.  I^ws  1899,  pp.  68,  71,  cc.  69,  70,  pre- 
scribing certain  conditions  on  wliich  foreign 
cori)oratlons  may  do  business  in  the  state. 
Rock  Island  Plow  Co.  v.  Peterson,  101  N.  W. 
616,  618,  93  Minn.  356. 

Laws  1892,  p.  1805,  c.  687,  {  15,  provides 
that  no  foreign  stock  corporation  doing  busi- 
ness in  the  state  shall  maintain  any  action 
in  the  state  on  any  contract  made  by  it  in  the 
state  unless  prior  to  the  making  of  the  con- 
tract it  shall  have  procured  a  certificate  from 
the  Secretary  of  State  permitting  it  to  do 
business.  Held,  that  ''doing  boaineaB"  means 
maintaining  .an  office  and  having  capital  in- 
vested and  carrying  on  a  regular  business, 
and  the  mere  furnishing,  under  a  contract 
with  the  owner,  of  materials  for  a  building, 
by  a.  foreign  cori>oration,  was  not  a  doing  of 
business,  so  as  to  preclude  an  action  on  a 
contract  New  York  Architectural  Terra  Cot- 
ta  Co.  V.  WUliams,  92  N.  Y.  Supp.  808,  811, 
102  App.  Div.  1  (citing  National  Knitting  Co. 
V.  Bronner,  45  N.  Y.  Supp.  714,  20  Misc.  Rep. 
125;  People  v.  Garabed,  45  N.  Y.  Supp.  827. 
20  Misc.  Rep.  127 ;  Cooper  Mfg.  Co.  v.  Fergu- 
son, 5  Sup.  Ct  739,  742,  113  U.  S.  727,  735. 
28  L.  Ed.  1137;  Vaughan  Mach.  Co.  v.  Light- 
house, 71  N.  Y.  Supp.  799,  801,  64  App.  Div. 
138,  142 ;  6  Thomp.  Corp.  §  7936 ;  Potter  v. 
Bank  of  Ithaca  [N.  Y.]  5  Hill,  490 ;  Suydam 
V.  Morris  Canal  &  Banking  Co.  [N.  Y.l  6  Hill, 
217 ;  Cummer  Lumber  Co.  v.  Associated  Man- 
ufacturers' Mut  Fire  Ins.  Corp.,  73  N.  Y. 
Supp.  668,  67  App.  Div.  151 ;  In  re  Slmonds 
Furnace  Co.,  61  N.  Y.  Supp.  974,  30  Misc.  Rep. 
209). 

A  mining  corporation  having  no  proper- 
ties and  doing  no  mUiing  or  smelting  business 
in  this  state  is  not  "doing  business  within 
this  state,"  within  General  Incorporation  Act, 
§  26,  merely  by  opening  an  office  within  the 
state  and  placing  a  safe  and  other  furniture 
therein  for  the  convenience  and  use  of  the 
secretary  and  treasurer  of  the  company,  not- 
withstanding stock  certificates  may  have  been 
issued  from  such  office,  the  books  kept,  and 
directors*  meetings,  etc.,  held  there.  Brad- 
bury V.  Waukegan  &  W.  Mining  As  Smelting 
Co.,  113  111.  App.  600,  602. 

A  foreign  corporation,  whose  mine  and 
plant  are  located  in  another  state,  Is  "doing 
business"  in  New  York,  so  as  to  render  it 
liable  to  the  license  tax  and  franchise  tax 
Imposed  on  foreign  con)oratlons  for  the  priv- 
ilege of  doing  business  in  the  state,  based  on 
the  amount  of  capital  therein,  where  it  has 
its  only  business  office  in  the  state  at  which 
the  entire  negotiation  for  the  sale  of  its  prod- 
uct is  conducted.  People  ex  rel.  Union  Sul- 
phur Co.  V.  Glynn,  109  N.  Y.  Supp.  868,  869, 
125  App.  DiT.  328. 
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A  foreign  business  corxwratlon,  having  its 
principal  office  in  the  state  and  brandi  of- 
fices and  agencies  in  other  cities,  managed 
from^the  main  office,  is  "doing  business  within 
the  state,"  within  the  meaning  of  the  tax 
law,  providing  for  the  taxation  of  nonresi- 
dents doing  business  within  the  state.  Peo- 
ple ex  rel.  International  Banking  Corp.  v. 
Hammond,  1Q2  N.  Y.  Supp.  85,  87,  117  App. 
Div.  62. 

Where  a  foreign  corporation,  not  having 
complied  with  the  statute  prohibiting  such 
corporations  from  doing  business  within  the 
state  until  they  have  filed  a  certified  copy  of 
tbeir  charter  or  articles  of  incoriK>ration,  etc., 
made  a  contract  in  Michigan  with  defendant, 
by  which.  In  consideration  of  a  specified  pay- 
moit,  defendant  was  appointed  the  corpora- 
tion's agent  in  Ia  county  to  seU  the  corpora- 
tion's product,  ai^)oint  subagents,  and  to 
make  county  contracts  subject  to  the  cori)ora- 
tion's  approval  in  counties  not  already  con- 
tracted for,  such  transaction  constituted  "do- 
ing business"  within  the  state ;  the  test  ap- 
plicable being,  not  the  consummation  of  a 
single  transaction  or  the  shipment  of  goods 
imrsnant  to  orders  taken,  but  the  estabUah- 
ment  of  an  agency  or  branch  ofiice  within  the 
state.  Neyens  v.  Worthlngton,  114  N.  W.  404, 
406,  407, 150  Mich,  580, 18  L.  R.  A.  (N.  S.)  142. 

A  foreign  corporation  is  "doing  business" 
In  the  state,  when  it  sells  scholarships  in 
many  branches  of  learning  and  collects  pay 
therefor,  maintaining  a  local  agency  for  that 
purpose  tbrough  which  It  has  done  quite  an 
extensive  business  with  numerous  customers, 
and  is  evidently  seeking  and  intending  to 
pursue  and  extend  such  business,  such  schol- 
arships entitling  the  owner  to  certain  books 
and  instructions,  which  are  transferable  when 
paid  for,  and,  though  prepared  and  forwarded 
from  another  state,  are  ordered  and  partly 
paid  for  in  advance  through  the  local  agent. 
International  Text-Book  Co.  v.  Pigg,  91  Pac. 
74,  76,  76  Kan.  328. 

Defendant  was  a  corporation  of  France, 
having  its  principal  place  of  business  in 
Paris,  and  operating  a  line  of  passenger 
steamers  between  Havre  and  New  York,  It 
maintained  a  general  agency  in  New  York, 
with  a  resident  agent,  who  represented  it  in 
the  United  States  and  Canada.  It  had  nu- 
merous ticket  agents  throughout  the  United 
States,  who  sold  Its  tickets,  among  others  a 
company  In  Philadelphia.  Such  company 
maintained  offices  in  the  principal  cities  of 
the  United  States  and  B^urope,  and  arranged 
tonrs  and  sold  tickets  over  the  principal  rail- 
way and  steamship  lines  of  the  world.  It 
Bold  tickets  over  defendant's  line,  among  oth- 
ers, at  its  Philadelphia  office,  receiving  a 
commission  therefor,  and  also  $600  per  year 
on  account  of  its  office  rent  It  painted  de- 
fmdant's  name  on  its  office  door,  as  also  the 
names  of  other  steamship  and  railway  lines. 
£lxc^  for  the  sale  of  such  tickets,  no  busi- 


ness was  done  on  behalf  of  defendant  in  the 
Eastern  district  of  Pennsylvania.  Held,  that 
it  was  not  '*doing  business"  in  the  district 
in  such  sense  that  a  federal  court  there  ob- 
tained jurisdiction  over  it  by  service  on  the 
local  agent  Goepfert  v.  CJompagnie  Gto^rale 
Transatlantlque,  156  Fed.  196,  199. 

Service  of  process  in  this  District  on  an 
officer  of  a  West  Virginia  corporation,  whose 
only  business  Is  that  of  constructing  and 
operating  a  railroad  in  that  state,  is  sufficient 
under  the  provision  of  section  1537,  Code  D. 
O.  (31  Stat  1419,  c.  854),  that,  in  actions 
against  foreign  corporations  "doing  business" 
in  the  District,  process  may  be  served  here, 
where  it  appears  that  defendant  maintains 
an  office  here  in  which  its  president,  secre- 
tary, and  treasurer,  transact  business,  that 
bids  for  the  construction  of  its  road  were 
here  opened,  considered,  and  accepted,  and 
that  the  arbitration  agreement  out  of  which 
the  suit  arose  was  agreed  upon  here,  and  the 
proceedings  thereunder  were  here  conducted; 
and  it  is  immaterial  that  the  office  here  is 
maintained  primarily  for  the  convenience  of 
the  president  and  treasurer.  Ferguson  Con- 
tracting Co.  V.  Coal  As  Coke  Ry.  Co.,  33  App. 
D.  C.  159,  170. 

Contracts  were  made  in  Maryland, 
through  the  Merchants'  &  Miners*  Transpor- 
tation Company,  a  domestic  corporation,  for 
the  Central  of  Georgia  Hallway  Company,  a 
foreign  corporation,  which  the  foreign  com- 
pany recognized  as  binding.  The  domestic 
corporation  sold  tickets  and  issued  bills  of 
lading  good  over  its  own  line  and  also  over 
the  lines  of  the  foreign  corporation,  collect- 
ing the  whole  fare  in  the  case  of  a  passenger, 
and  collecting  the  entire  charge  for  the  car- 
riage in  the  case  of  freight  An  agent  within 
the  state  was  appointed  Jointly  by  the  two 
companies  to  solicit  traffic  over  both  lines, 
which  were  advertised  under  the  name  of  the 
''Central  Savannah  Line.''  In  the  window  of 
the  building  occupied  by  the  domestic  com- 
pany there  was  a  sign  "Central  Savannah 
Line  via  Central  of  Georgia  Railway  &  Mer- 
chants' and  Miners'  Transportation  Com- 
pany." In  this  building  the  joint  agent  had 
his  office,  and  solicited  freight  for  transporta- 
tion over  parts  of  the  entire  line.  The  ad- 
vertising folders  of  the  Central  of  Georgia 
Railway  stated  that  tickets  over  that  line 
could  be  purchased  at  any  of  the  Merchants* 
&  Miners'  ticket  offices.  Held,  that  the  Cen- 
tral of  (^eorgia  Railway  Company  was  "trans- 
acting business"  in  Maryland  within  the 
meaning  of  Code  Pub.  Gen.  Laws  1904,  art. 
23,  I  409,  providing  that  any  corporation  not 
chartered  by  the  state  which  shall  transact 
business  therein  shall  be  deemed  to  hold  and 
exercise  its  franchises  within  the  state,  and 
shall  be  liable  to  suit  In  any  of  the  courts 
of  the  state  on  any  dealings  or  transactions 
therein.  Central  of  Georgia  R.  Co.  v.  Elch- 
berg,  08  Atl.  690,  692, 107  Md.  363, 14  L.  R.  A. 
(N.  S.)  889* 
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Plaintiff,  a  foreign  corporation,  is  not  |  443     (citing  Chattanooga  Nat  B.  &  L.  As8*n 
shown  to  be  "doing  business"  in  the  state   y.  Denson,  23  Sup.  Ct  630,  189  U.  S.  408,  417, 
within  the  general  corporation  law  by  evi-   47  L.  Ed.  870) ;   British  American  Mortg.  Co. 
dence  of  a  traveling  salesman  of  his  having  i  v.  Jones,  56  S.  E.  983,  984,  76  S.  C.  218. 
an  otfice  in  the  state  for  the  transaction  of 
business,  in  absence  of  luiowledge  of  plain- 
tiff that  such  office  was  maintained.    L.  C. 


A  bricic  company  incorporated  in  anoth- 
er state  and  not  registered  in  the  state  of 

j^rw%i.Tmr«         oo«r     Pennsylvania  as  required  by  the  law  of  that 
Page  Co.  V.  Sherwood,  120  N.  Y.  Supp.  837,  |  g^^^^  ^j^j^j^  advanced  money  to  a  company 


838,  65  Misc.  Rep.  543. 


in  that  state  In  consideration  of  its  duebiUs, 


A  foreign  corporation  transacting  busi-  was  **doing  business*'  in  that  state.  In  re 
ness  in  a  sister  state,  from  which  its  goods  |  Montello  Brick  Works,  174  Fed.  498,  499  (dt- 
are  shipped  and  in  which  payments  are  re-  ing  and  adopting  Colonial  Trust  Co.  v.  Mon- 
celved,  is  not  "doing  business"  in  New  York,    tello  Brick  Works,  172  Fed.  310,  97.  0.  C.  A. 


within    General    Corporation   Law    (ConsoL 
Laws,  c.  23)  §  15,  requiring  foreign  corpora- 


144). 


A  Delaware  corporation  whose  principal 


tions  to  procure  a  certificate  authorizing  it ;  ^^  ^^^  ^^^  authorized  by  its  char- 

^ul^^"^!^  ^  the  state,  though  a  witness  ,  ^  ^^^  ^^  acquiring  of  stock  in  otHer  cor- 
allied  by  the  corpoi-ation  inadvertentiy  stated  ,  p^^ations  and  lending  them  money,  which 
toat  he  was  an  official  transacting  aU  the  ^ainteined  its  principal  business  in  Pennsyl- 
business  of  the  corporation,  while  he  was   ^^^  ^^  ^^^  ^^  ^         ^  ^^^^^^  . 

only  Its  resident  salesman  doing  the  business  ^^^^^  ^  ^^^^  j^  ^^^  ^  controUlng  inter- 
which  the  corporation  did  in  the  state.  ^^  ^^  ^^^^^^  thevetov,  was  "doing  busi- 
Rundle  Bpence  Mfg.  Co.  v  Gainsborough  ,  ^^„  j^  Pennsylvania.  In  re  MonteUo  Brick 
Const.  Co.,  123  N.  Y.  Supp.  785.  |  ^^^^     ^^  ^^  ^^   ^23. 


General  Corporation  Law  (Consol.  Laws 
c.  23)  S  15,  forbids  any  foreign  corporation  to 
"do  business"  in  the  state  without  first  pro- 


IffalateiiAnoe  of  railroad  In  state 

Where  a   part  of  defendant's  railroad 


curing  a  certificate  of  autiiority  so  to  do  from  P^^^ed  Into  K.  county,  Ky.  defendant  did 
the  Secretary  of  State,  and  fhrther  forbids ,  *>«siness  in  that  state,  so  that  some  court 
any  such  corporation  doing  business  in  tiie '  ^'  ^^^  ^*^^  ^^^  Jurisdiction  of  an  action 
state  to  sue  on  any  contract  made  in  tiie  state  '•  ^^^}^  toough  none  of  them  were  within 
until  such  certificate  is  obtained.  Plaintiff, !  ^^-  ^^^  ^^^  ^y-  «  ^3,  providing  tiiat  an 
a  foreign  corporation,  maintained  a  general  \  ^^^^  against  a  carrier  for  injury  to  a  per- 
agent  for  the  sale  of  its  product  witii  a  dis-  f  ?  ™^s<^  ^  brought  in  the  county  in  whicli 
trlct  covering  a  large  part  of  tiie  eastern  end  def endante  or  either  of  tiiem  reside,  in  which 
of  the  state,  and  an  office  operated  under  Plaintiff  is  injured,  or  in  which  he  resides,  if 
plaintiff's  name,  the  records  and  data  of  l^e  resides  in  a  county  into  which  the  carrier 
which  were  plalntirs  property.    Goods  were '  Passes.    Fisher  v.  Cleveland,  C,  a  ft  St.  li. 


sold  to  defendant  by  the  agent  on  a  written 
order,  subject  to  acccptauce  at  the  home  of- 
fice; the  order  providing  that  the  advance 
payment  should  be  returned  to  defendant  on 


Ry.  Co.,  169  Fed.  956,  957. 
IffalatenaiMo  of  salosrooi 


Evidence  that  a  manufacturing  corpora- 
tion of  another  state  maintains  a  warehouse 
nonacceptance.  A  note  for  the  balance  of .  in  Chicago,  advertised  as  "  a  "salesroom,** 
the  price,  given  under  a  misunderstanding,  where  it  stores  goods  before  sale,  and  from 
was  returned  to  defendant ;  the  balance  due  |  which  deliveries  are  made,  but  which  does 
being  stated  to  be  left  on  open  account.  Held, '  not  go  to  the  extent  of  showing  that  any 
that  the  advance  payment,  to  be  returned  on  sales  are  made  there,  or  at  any  other  place 
rejection  of  the  order,  was  to  be  paid  in  the  than  at  the  home  office  of  the  company,  is 
state,  as  was  the  balance  of  the  account,  and  not  sufficient  to  show  that  It  Is  "doing  busi- 
that  the  requirement  of  a  foreign  acceptance  ness"  In  Illinois,  within  the  meaning  of  the 
of  the  order  was  ineffective  to  make  the  con-  statute  of  that  state,  prohibiting  foreign 
tract  other  than  a  New  York  contract,  so  that  corporations  "doing  business  in  the  state" 
plaintiff  having  no  certificate  of  authority, !  from  maintaining  actions  therein  unless  they 
and  Its  contract,  were  both  within  the  stat- 1  comply  with  its  requirements.  Dixie  Cotton 
ute,  and  no  action  could  be  maintained  on  the  [  Felt  Mattress  Co.  v.  Stearns  &  Foster  Co., 


contract  American  Case  ft  Register  Co.  v. 
Griswold,  128  N.  Y.  Supp.  206,  207,  143  App. 
Div.  807. 

LoanlnK  money 

A  foreign  corporation,  whose  business  it 
is  to  loan  money  on  real  estate  mortgages, 
"does  business  in  the  state*'  when  it  pays  In  [  shipped  from  there  dlrectiy  to  purchasers. 
New  York  a  draft  attached  to  a  note  and  and  the  books  of  account  are  kept  at  the 
mortgage  executed  in  South  Carolina  on  home  office,  from  which  all  employ^  are 
lands  in  the  state  on  application  forwarded  paid  directly,  and  there  Is  no  bank  account  In 
by  a  resident  borrower.  British-American  this  state,  the  corporation  Is  not  "doing  busl- 
Mortg.  Co.  v.  Jones,  58  S.  E).  417,  77  S.  C.  i  ness  in  this  states"  within  the  meaning  of 


185  Fed.  431,  434,  107  C.  C.  A.  501. 

Where  a  foreign  corporation  maintains  a 
salesroom  in  a  city  of  this  state,  where  no 
goods  except  samples  are  kept,  and  orders 
are  sent  to  the  home  office  in  another  state^ 
where  they  are  accepted,  and  the  goods  are 
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General  Corporation  Law,  requiring  compli- 
ance with  certain  conditions  by  foreign  cor- 
porations doing  business  in  the  state.  B.  T. 
BoiTowes  Co.  y.  CapUn,  111  N.  Y.  Snpp.  498, 
499,  127  App.  DiT.  317. 

Ownership,   «€qiiisitioai«   maA  lease    of 
land 

Holding  real  estate  by  a  foreign  corpo- 
ration for  investment  is  not  "doing  business 
within  the  state."  Singer  Mfg.  Co.  v.  Gran- 
ite Spring  Water  Co.,  123  N.  T.  Supp.  1088, 
1090,  66  Misc.  Rep.  595. 

Under  Pub.  SL  1901,  c.  246,  {  5,  provid- 
ing that  a  person  doing  business  in  the  state 
may  be  summoned  upon  trustee  process,  the 
property  of  a  nonresident  landowner  in  the 
charge  of  bis  resident  agent  may  be  attached 
by  a  creditor  on  such  process,  the  care  of 
real  estate  being  in  nature  of  "doing  busi- 
ness in  this  state."  Bennett  t.  Hebbard,  68 
AtL  537,  74  N.  H.  411. 

A  corporation  incorporated  for  the  pur- 
pose of  buying  and  acquiring  half  a  certain 
tract  of  real  estate  in  the  borough  of  Brook- 
lyn, which  begins  business  in  the  state  of 
New  York  and  has  a  principal  place  of  busi- 
ness in  Brooklyn,  is  "doing  business  in  the 
state,"  within  Tax  Law,  {  182  (Laws  1901, 
c  558),  as  amended  by  Laws  1906,  c.  474,  im- 
posing a  tax  on  the  capital  of  a  corporation 
doing  business  in  the  state.  People  ex  rel. 
Vandervoort  Realty  Co.  v.  Glynn,  87  N.  B. 
434,  IM  N.  Y.  387. 

The  ownership  of  land  in  this  state  by  a 
foreign  corporation,  and  the  lease  of  the 
same  on  shares,  and  the  assignment  of  the 
rent  by  it,  do  not  constitute  doing  business 
in  this  state,  in  such  sense  as  to  require  such 
i!orporation  to  obtain  a  permit  from  the  Sec- 
retary of  State.  Wilson  v.  Peace,  85  S.  W. 
31,  38  Tex.  Civ.  App.  234. 

Acts  1895,  p.  123,  c.  81,  {  1,  provides 
that  a  foreign  corporation  desiring  to  own 
property  or  carry  on  business  in  the  state 
shall  first  file  with  the  Secretary  of  State 
a  copy  of  its  charter;  and  by  section  2,  p. 
124,  it  is  unlawful  for  such  corporation  to  do 
business  in  the  state  until  it  has  complied 
with  section  1.  Held,  that  a  purchase  of 
real  estate  by  a  foreign  corporation  which 
had  not  at  that  time  complied  with  the  stat- 
ute was  not  unlawful,  it  not  being  the  doing 
of  business,  and  hence  the  failure  to  ob- 
serve the  statute  before -the  purchase  was  no 
bar  to  recovery  by  the  corporation  for  dam- 
age to  the  land  from  the  change  of  grade  of 
a  street.  Louisville  Property  Co.  y.  Nash- 
Tille,  84  S.  W.  810,  811,  U4  Tenn.  213. 

CHmersliip  of  and  subacription  to  stock 

The  mere  ownership  of  stock  by  a  for- 
eign corporation  in  a  domestic  corporation, 
even  if  it  be  a  controlling  interest,  does  not 
constlutc  the  doing  of  business  in  the  state. 
Ifaunington  v.  Hocking  Valley  Ry.  Co.,  183 
Fed.  133, 130. 


New  York  General  Corporation  Law,  | 
15,  provides  that  no  foreign  stock  corporation 
other  than  a  moneyed  corporation  can  do 
business  within  the  state  without  first  hav- 
ing procured  a  certificate  that  it  has  com- 
plied with  the  requirements  of  law.  Held, 
that  a  subscription  to  the  stock  of  a  for- 
eign corporation  and  the  issuance  of  the 
stock  subscribed  for  to  a  resident  of  New 
York  do  not  constitute  "doing  business  with- 
in the  state"  by  the  corporation.  A  foreign 
corporation  before  suing  in  this  state  must 
obtain  a  certificate  from  the  Secretary  of 
State  that  the  license  fee  has  been  paid,  per- 
mitting it  to  do  business  in  this  state,  but 
this  rule  does  not  apply  to  a  suit  brought  by 
the  trustee  in  bankruptcy  of  a  foreign  corpo- 
ration to  recover  a  balance  due  on  certifi- 
cates of  stock  Issued  by  the  corporation,  as 
an  effort  to  dispose  of  its  stock  in  order  to 
obtain  the  requisite  capital  with  which  to  en- 
gage in  business  is  not  "doing  business"  with- 
in the  meaning  of  the  statute,  which  requires 
a  pasrment  of  the  license  fee  and  the  issu- 
ance of  the  certificate  before  a  foreign  cor- 
poration may  do  business  in  the  state. 
Southworth  v.  Morgan,  128  N.  Y.  Supp.  598, 
600,  71  Misc.  Rep.  214. 

Settlins  aceoimtB 

Where  the  president  of  a  foreign  corpo- 
ration came  to  New  York  to  settle  a  claim 
for  the  wrongful  killing  of  plaintHTs  dece- 
dent in  the  state  of  the  corporation's  domi- 
cile, such  business  did  not  constitute  a  doing 
business  by  the  corporation  in  New  York, 
80  as  to  confer  jurisdiction  on  the  New  York 
courts  by  service  of  process  on  the  president 
while  80  engaged.  Hoyt  v.  Ogden  Portland 
Cement  Co.,  185  Fed.  889,  891. 

Siacle  aet  ov  tvanaaetlon 

A  sin^e  transaction  by  a  foreign  corpo- 
ration may  constitute  a  doing  of  business  in 
the  state,  within  the  statutes  making  certain 
requirements  of  foreign  corporations  condi- 
tions precedent  to  their  doing  business  in  the 
state,  where  such  transaction  is  a  part  of  the 
ordinary  business  of  such  corporation,  and 
indicates  a  purpose  to  carry  on  a  substan- 
tial part  of  its  dealings  in  the  state.  Tom- 
son  V.  Iowa  State  Traveling  Men's  Ass*n,  129 
N.  W,  529,  530,  88  Neb.  399. 

A  single  act  of  business  is  not  within 
1  Mills'  Ann.  St.  §§  499,  500,  1868,  prohibiting 
foreign  corporations  from  enga^ng  in  busi- 
ness in  Colorado  until  they  have  conformed 
thereto;  and  where,  in  an  action  by  a  for- 
eign building  and  loan  association  to  fore- 
close a  mortgage,  it  does  not  appear  that 
plaintiff  transacted  any  business  in  the  state, 
except  that  involved  in  the  action,  the  stat- 
ute is  no  defense.  Roseberry  v.  Valley  Bldg. 
&  Loan  Ass'n,  83  Pac.  637,  638,  35  Colo.  132. 

The  single  act  of  taking  title  to  a  tract 
of  rcn'  estate  does  not  constitute  "doing 
busine!96"  within  the  meaning  of  constitution- 
al or  statutory  provisions  as  to  foreign  cor- 
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porations.     War  Eagle  Consol.  Min.  Co.  y. 
Dickie,  94  Pac.  1034,  1035,  14  Idaho,  534. 

The  crucial  test  in  "doing  business," 
within  the  meaning  of  the  statute  requiring 
foreign  corporations  to  obtain  a  license  to  do 
business  in  the  -state,  'Is  not  an  isolated 
transaction  within  the  state,  or  the  transship- 
ment of  goods  from  the  home  office  pursuant 
to  orders  taken  by  drummers  within  the 
state,  but  it  is  the  establishment  of  an 
agency  or  branch  office  within  the  state  lim- 
its/' Authorities  hold  "that  a  single  sale  of 
goods  or  a  single  business  transaction  by 
such  corporation  cannot  be  held  to  amount 
to  carrying  on  business  where  there  is  no 
purpose  to  do  any  further  business."  Ney- 
ens  V.  Worthlngton,  114  N.  W.  404,  406,  407, 
150  Mich.  580,  18  L.  R.  A.  (N.  S.)  142  (quot- 
ing and  adopting  definition  In  Vaughn  Mach. 
CJo.  V.  Lighthouse,  71  N.  Y.  Supp.  799,  64 
App.  Dlv,  138,  and  dtlng  19  Cyc.  p.  1268). 

A  single  transaction  in  another  state, 
such  as  a  contract  for  the  sale  of  goods,  does 
not  constitute  "doing  business"  in  the  state 
within  the  meaning  of  foreign  corporation 
laws.  Kirven  v.  Virginia-Carolina  Chemical 
Co.,  145  FecL  288.  293.  76  C.  O.  A.  172,  7  Ann. 
Cas.  219. 

A  single  transaction  by  a  foreign  corpo- 
ration does  not  constitute  "doing  business" 
within  the  state,  within  Code  Civ.  Proc,  S  411, 
authorizing  service  of  summons  In  a  suit 
against  a  foreign  corporation  "doing  busi- 
ness" and  having  a  managing  and  business 
agent,  cashier,  or  secretary  within  the  state, 
by  delivering  a  copy  to  such  agent,  cashier, 
or  secretary.  Jameson  v.  Slmonds  Saw  Co.. 
84  Pac.  289,  290,  2  Cal.  App.  582. 

.  A  single  transaction  by  a  foreign  corpora- 
tion witliln  the  state  does  not  necessarily  con- 
stitute "doing  business"  within  the  state  un- 
der a  statute  requiring  foreign  corporations 
to  comply  with  certain  specified  requirements 
before  "doing  business"  within  the  state. 
First  Nat  Bank  v.  Leeper,  97  S.  W.  636,  637, 
121  Mo.  App.  688. 

A  single  and  Isolated  transaction,  such  as 
the  sale  and  delivery  of  a  machine  by  a  for- 
eign corporation  to  a  person  within  the  state, 
is  not  ''doing  business"  within  the  state  with- 
in the  meaning  of  chapters  69,  70,  pp.  68,  71, 
Laws  1899.  W.  H.  Lutes  Co.  v.  Wysong.  110 
N.  W.  367,  368, 100  Minn.  112. 

A  single  transaction  by  a  foreign  corpo- 
ration may  constitute  a  "doing  of  business 
in  this  state"  within  the  meaning  of  section 
1283,  Gen.  St.  1901,  making  certain  require- 
ments of  foreign  corporations  doing  business 
in  the  state,  where  such  transaction  is  a  part 
of  the  ordinary  business  of  the  corporation, 
and  indicates  a  purpose  to  carry  on  a  sub- 
stantial part  of  its  dealings  here.  John  Deere 
Plow  Co.  V.  Wyland,  76  Pac.  863,  864,  69  Kan. 
255,  2  Ann.  Cas.  304. 


The  doing  of  a  single  act  of  business  by 
a  foreign  corporation  is  not  the  "doing  of 
business,"  within  Act  Gong.  Feb.  18,  1901,  c. 
379,  prescribing  the  conditions  upon  which  a 
foreign  corporation  may  "do  business"  In  In- 
dian Territory.  Poole  v.  Peoria  Cordage  Co., 
97  S.  W.  1015,  1018,  6  Ind.  T.  298. 

A  single  act  of  business  by  a  foreign 
corporation  within  Const  art.  12,  {  15,  provid- 
ing that  no  foreign  corporation  shall  be 
allowed  to  transact  business  in  the  state  on 
more  favorable  conditions  than  are  prescribed 
by  law  to  similar  domestic  corporations, 
must  be  an  act  within  the  ordinary  business 
of  the  corporation,  and  a  single  sale  of  real 
estate  by  a  foreign  corporation  organized  for 
religious,  missionary,  educational,  and  char- 
itable purposes,  with  the  incidental  power  to 
take  and  sell  real  estate,  is  not  a  transaction 
of  business,  and  the  failure  of  the  corporation 
to  comply  with  Civ.  Code,  {  598,  and  obtain 
an  order  for  the  sale,  does  not  render  the 
sale  invalid.  General  Conference  of  Free 
Baptists  V.  Berkey,  105  Pac.  411,  412, 156  Cal. 
466. 

Under  the  rule  that  a  mere  solitary  trans- 
action within  the  state  is  hot  doing  business, 
within  General  Corporation  Law,  §  15,  re- 
quiring a  foreign  corporation  to  procure  a 
certificate  of  authority  to  transact  business  in 
the  state,  the  indorsement  in  the  state  to  a 
foreign  corporation  of  a  note  executed  in  the 
state  is  not  "doing  business."  People's  Sav. 
Bank  of  Bay  City,  Mich.,  v.  Fulton  Contract- 
ing Co.,  119  N.  Y.  Supp.  622. 

Acts  1901,  p.  386,  regulating  the  business 
of  foreign  corporations,  provides  (section  1) 
that  before  a  foreign  corporation  shall  be  au- 
thorized to  establish  a  business  in  the  state* 
or  to  continue  business  therein,  it  shall  file  a 
copy  of  its  articles  of  incorporation  with  the 
Secretary  of  State,  etc.  Section  2  provides* 
that  no  foreign  corporation  may  make  any 
contract  in  the  state,  nor  sue  thereon,  until  it 
has  complied  with  the  provision  of  the  pre- 
ceding section.  Held,  that  the  term  "busi- 
ness" as  used  In  the  act  means  an  estab- 
lished, continuing  business,  rather  than  mere 
single,  isolated  acts  done  In  the  state,  either 
in  connection  with,  or  apart  from,  some  busi- 
ness that  has  Its  domicile  in  another  state. 
Simmons  Burks  Clothing  Co.  v.  Linton,  117  S. 
W.  775,  776,  90  Ark.  73. 

The  sale  by  a  foreign  corporation  of  five 
car  loads  of  cement  to  one  in  this  state  was 
not  "transacting  business"  in  the  state  in  vio- 
lation of  a  statute  providing  that  foreign  cor- 
porations which  have  not  complied  with  its 
terms  shall  not  be  permitted  to  transact  busi- 
ness in  the  state;  being  only  a  single  trans- 
action. Alpena  Portland  Cement  Co.  v.  Jen- 
kins &  Reynolds  Co.,  91  N.  E.  480,  481.  244 
111.  354. 

Act  May  18,  1905  (Laws  1905,  p.  124),  is 
entitled  "An  act  to  regulate  the  admission  of 
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foreigzi  corporatloiis  for  profit,  to  do  buslnesB 
in  the  state,"  and  section  1  proTides  that,  be- 
fore such  corporations  shall  be  permitted  to 
transact  any  business  or  exercise  any  of  its 
corporate  powers  in  the  state,  they  shall  com- 
ply with  the  provisions  of  the  act  and  be  sub* 
ject  to  all  regulations  prescribed  for  domestic 
corporations.  Sections  2  to  5,  inclusive,  pro- 
vide the  steps  for  admission  of  such  corpora- 
tions to  the  state,  and  section  6  imposes  a 
penalty  for  neglect  to  comply  with  the  act, 
and  in  addition  thereto  forbids  any  foreign 
corporation,  failing  to  comply  with  the  act, 
to  sue  upon  any  claim,  legal  or  equitable. 
Held,  that  the  terms  "doing  business**  and 
*l7ansacting  business**  meant  only  the  trans- 
action of  the  ordinary  business  in  which  the 
corporation  was  engaged,  and  did  not  Include 
the  prosecution  of  actions;  and,  in  view  of 
the  title  of  the  act,  the  inhibition  against  the 
exercise  of  any  "corporate  powers**  did  not 
change  its  meaning,  "corporate  powers*'  refer- 
ring to  those  powers  or  franchises  conferred 
upon  the  corporation  to  enable  it  to  prosecute 
the  business  in  which  it  was  engaged,  together 
with  those  implied  powers  necessary  thereto, 
so  that  merely  bringing  a  suit  in  this  state  by 
a  foreign  cor];>oration  was  not  "transacting 
business"  so  as  to  require  compliance  with 
the  act  before  bringing  such  suit.  Alpena 
Portland  Cement  Co.  v.  Jenkins  &  Reynolds 
Co.,  91  N.  E.  480,  481,  244  111.  354. 

Tile  words  "doing  business,*'  as  use^  in 
the  provisions  prohibiting  corporations  from 
doing  business  in  the  state  without  having  a 
place  of  business,  etc.,  referred  to  a  general 
transaction  of  business,  and  not  to  an  isolat- 
ed transaction  or  to  single  or  wholly  collater- 
al acts.  The  doing  of  a  single  act  or  the  mak- 
ing of  a  single  contract  by  a  foreign  corpora- 
tion in  the  line  of  its  business  within  the 
state,  without  having  complied  with  the 
statutes  regulating  foreign  corporations,  does 
not  copstitute  "doing  business**  within  the 
state.  A.  Booth  &  Co.  v.  Weigand,  83.  Pac 
734,  737,  30  Utah,  135,  10  L.  B.  A.  (N.  S^ 
G03. 

The  fact  that  foreign  corporations  pro- 
posing to  do  business  here  are  required  to  es- 
tablish a  place  of  business  within  the  state 
makes  it  clear  that  the  term  "doing  business'* 
does  not  mean  a  single  isolated  transaction. 
It  is  not  reasonable  to  suppose  that  the  Con- 
stitution or  the  statute  intended  that  a  for- 
eign corporation,  without  intending  a  continu- 
ance of  its  business  in  the  state,  could  not 
coUect  a  debt  or  make  any  contract  or  demand 
that  its  property  rights  should  be  respected 
unless  it  had  previously  acquired  a  situs  or 
domicile  within  our  borders.  The  object  of 
laws  of  this  character  is  to  require  foreign 
corporations  which  undertake  to  carry  on 
their  business  generally  in  this  state  to  estab- 
lish a  domicile  or  situs  here,  so  that  they 
shall,  like  domestic  cori>orations,  be  within 
readi  of  the  process  of  our  courts.    The  term 


"transacting  or  doing  business,"  as  used  in 
laws  of  this  character,  implies  continuity, 
and  does  not  mean  a  single  isolated  transac- 
tion within  the  borders  of  the  state,  without 
any  purpose  of  engaging  generally  in  the 
carrying  on  of  its  business  here.  State,  to 
Use  of  Hart-Parr  Co.,  v.  Robb-Lawrence  Co., 
106  N.  W.  406,  408, 15  N.  D.  55. 

Corporation  Law,  Laws  1892,  p.  1805,  c. 
687,  {  15,  which  requires  a  foreign  corporation 
to  procure  certificate  of  authority  to  trans- 
act business  in  the  state,  implies,  by  the 
phrase  "doing  business  in  this  state,**  a  con- 
tinuity of  conduct  in  that  respect ;  and  a  sale 
of  a  single  cargo  of  coal  in  the  dty  of  New 
York  by  a  foreign  corporation  through  an 
agent  whose  territory  was  the  New  England 
district  and  the  state  of  New  Jersey,  though 
he  had  an  office  In  the  dty  of  New  York, 
does  not  constitute  doing  business  in  the 
state,  so  as  to  require  a  certificate  from  the 
Secretary  of  State  in  order  to  maintain  an 
action  for  the  price  of  coal.  Penn  Collieries 
Co.  v.  McKeever,  75  N.  E.  035,  936,  183  N.  Y. 
98,  2  L.  R.  A.  (N.  S.)  127. 

The  presence  of  an  officer  of  a  corpora- 
tion in  another  state  than  that  of  its  domi- 
cile, for  the  purpose  of  discussing  a  proposed 
adjustment  of  a  single  controversy,  does  not 
constitute  a  "doing  of  busine^ss  within  the 
state"  by  the  corporation  such  as  to  subject 
it  to  the  jurisdiction  of  a  federal  court  there- 
in by  service  of  process  on  such  officer.  Wil- 
kins  V.  Queen  City  Savings  Bank  ft  Trust  Co., 
154  Fed.  173  (dting  Connecticut  Mut.  L.  Ins. 
Co.  V.  Spratley,  19  Sup.  Ct  308,  172  U.  S.  602, 
48  L.  Ed.  569;  Goldey  v.  Morning  News,  15 
Sup.  Ct  559,  156  U.  S.  5i8,  39  L.  Ed.  517; 
Conley  t.  Mathleson  Alkali  Works,  23  Sup. 
Ct  728,  190  U.  S.  406,  47  L.  Ed.  1113;  Hous- 
ton V.  Filer  ft  Stowell,  85  Fed.  757;  Louden 
Machinery  Co.  v.  American  Malleable  Iron 
Co.,  127  Fed.  1008;  Clews  v.  Woodstock  Iron 
Co.,  44  Fed.  31). 

TakInK  orders,   solleitlns  business,  or 
makiaK  sales  by  agent 

The  mere  solidtation  of  business  by 
agents  of  a  foreign  corporation  is  not  such 
a  "doing  business**  within  the  statute  as  to 
subject  the  foreign  corporation  to  the  juris- 
diction of  the  courts  of  the  state  In  which 
the  business  is  solicited.  Berger  v.  Pennsyl- 
vania R.  Co.,  65  Atl.  261,  262,  27  R.  L  583,  9 
L.  R.  A.  (N.  S.)  1214,  8  Ann.  Cas.  941. 

A  fordgn  corporation,  whose  salesmen 
solidt  orders  in  the  state  for  intoxicating  liq- 
uor, subject  to  its  approval,  and  which  when 
accepted  are  filed  by  shipping  the  liquor, 
f.  o.  b.,  is  engaged  in  business  in  the  state. 
State  V.  Wm.  J.  Lemp  Brewing  Co.,  102  Pac. 
504,  506,  79  Kan.  705,  29  L.  R.  A.  (N.  S.)  44. 

Const  art  12,  {  282,  fixes  the  venue  of 
suits  «agalnst  a  foreign  corporation  in  any 
country  where  it  does  business,  by  service  of 
process  upon  an  agent  anywhere  in  the  state, 
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and  section  4207,  Code  1896,  in  any  county  In 
which  it  does  business  by  agent  Held,  that 
the  act  of  a  corporation  in  constituting 
agents,  with  no  power  or  authority  to  bind  it, 
but  simply  to  solicit  traffic,  was  not  "doing 
business*'  within  the  constitutional  or  statu- 
tory provisions.  Abraham  Bros.  y.  Southern 
By.  Ck).,  42  South.  837,  838,  149  Ala.  547. 

A  foreign  cori>oration,  having  no  place  of 
business  in  the  state,  and  employing  a  solicit- 
ing agent,  whose  orders  are  filled  by  shipment 
direct  to  the  purchaser  from  the  home  office, 
is  not  "doing  business"  within  the  state,  with- 
in Laws  1894,  p.  49,  c.  61,  regulating  the 
service  of  process  against  foreign  corpora- 
tions. Saxony  Mills  v.  Wagner  &  Co.,  47 
South.  899,  900,  94  Miss.  233,  23  L.  R.  A. 
(N.  S.)  834,  136  Am.  St  Rep.  575, 19  Ann.  Cas. 
199. 

Soliciting  through  its  district  freight  and 
passenger  agent  in  Philadelphia  freight  and 
passenger  traffic  for  a  railway  company  in- 
corporated in  Iowa  and  having  its  eastern 
terminal  at  Chicago,  is  not  "doing  business" 
within  the  Eastern  district  of  Pennsylvania 
in  such  a  sense  that  process  can  be  served 
upon  the  corporation  there.  Green  v.  Chi- 
cago, B.  &  Q.  R.  Co.,  27  Sup.  Ct  595,  596,  205 
U.  S.  530,  51  L.  Ed.  916. 

Where  aii  agent  of  nonresident  railroad 
companies  was  soliciting  within  the  state 
passenger  and  freight  to  be  routed  over  their 
lines,  the  railroad  companies  were  not  doing 
business  in  the  state  within  Rev.  Laws  1905, 
I  4109,  subd.  3,  authorizing  the  service  of 
summons  on  an  agent  of  a  foreign  corporation 
doing  business  in  the  state.  North  Wiscon- 
sin Cattle  Co.  V.  Oregon  Short  Line  R.  Co., 
117  N.  W.  391,  392,  105  Minn.  198. 

The  fact  that  a  person  soliciting  freight 
and  passenger  business  routed  it  over  the 
connecting  line  of  a  foreign  railroad  company, 
as  he  did  over  all  other  lines  connecting  with 
the  companies  by  whom  he  was  employed, 
did  not  make  him  an  agent  of  the  former 
company  on  whom  process  might  be  served 
within  Ballinger's  Ann.  Codes  &  St  {  4875, 
where  all  contracts  were  issued  as  the  con- 
tracts of  one  or  the  other  of  the  latter  com- 
panies to  whom  he  alone  reported,  and  they, 
in  turn,  arrange  a  division  of  the  charges 
with  the  connecting  lines  upon  an  agreed 
basis.  Such  an  arrangement  did  not  consti- 
tute "doing  business  within  this  state"  within 
the  meaning  of  the  Codes.  Arrow  Lumber  & 
Shingle  Co.  v.  Union  Pac.  R.  Co.,  102  Pac. 
650,  651,  53  Wash.  629. 

Where  a  foreign  corporation  was  engaged 
in  publishing  a  magazine  in  Illinois,  and  em- 
ployed an  agent  in  New  York,  who  merely  so- 
licited orders  for  advertisements,  which  or- 
ders were  required  to  be  forwarded  to  Illinois 
for  acceptance,  and,  if  accepted,  the  adver- 
tisements appeared  in  the  magazine,  such  I 
transactions  did  not  constitute  'Moing  busl-  * 


ness**  in  New  York,  within  General  Corpora* 
tlon  Law,  requiring  foreign  corporations  doing 
business  In  New  York  to  obtain  a  certificate 
from  the  Secretary  of  State  and  pay  a  license 
tax.  American  Contractor  Pub.  Co.  v.  Bagge, 
91  N.  Y.  Supp.  73,  74. 

Under  Hurd's  Rev.  St  HI.  1908,  c  32,  { 
26,  which  authorizes  services  of  process  upon 
an  agent  of  a  foreign  corporation  only  In  case 
that  corporation  is  doing  business  In.  the 
state,  the  presence  In  the  state  of  a  traveling 
salesman  representing  a  foreign  corporation 
having  no  place  of  business  there,  with  au- 
thority to  take  orders  for  goods,  to  be  sub- 
mitted to  the  corporation  for  approval,  does 
not  constitute  "doing  business  within  the 
state"  by  the  corporation,  which  will  subject 
it  to  suit  therein.  William  Grace  Co.  v. 
Henry  Martin  Brick  Mach.  Mfg.  Co.,  174  Fed. 
1317132,  98  C.  0.  A.  167. 

A  foreign  corporation,  which  sells  and 
delivers  goods,  merchandise,  machinery,  or 
other  articles  of  trade  and  commerce  in  this 
state  upon  orders  taken  therefor  by  its  agents 
and  traveling  salesmen,  and  forwarded  to  it, 
and  not  otherwise,  and  transacts  no  other 
business  in  the  state,  does  not  transact  or 
carry  on  business  in  this  state,  within  the 
meaning  of  section  30  of  chapter  54  of  the 
dode,  as  amended  by  section  31,  c.  35,  p.  108, 
of  Acts  1901,  and  is  not  required  to  comply 
with  the  provisions  of  said  statute,  nor  de- 
nied by  it  the  power  to  bring  and  maintain 
suits  and  actions  for  the  ^iforcement  of  such 
contracts.  Underwood  Typewriter  Co.  v, 
Piggott,  55  S.  E.  664,  666,  60  W.  Va.  532 
(citing  19  Oyc.  pp.  1270,  1272). 

A  foreign  corporation  had  its  principal 
office  In  a  sister  state  where  its  goods  were 
manufactured.  An  order  for  goods  was  sign- 
ed in  New  York  addressed  to  the  corporation 
at  its  home  office ;  the  order  not  being  signed 
by  the  corporation  or  any  one  in  its  behalf. 
The  company  maintained  no  office  In  New 
York;  The  goods  were  shipped  to  the  buyer, 
who  signed  notes  for  the  price  and  an  agent 
of  the  corporation  transmitted  them  to  the 
home  office.  Held,  that  the  corporation  was 
not  doing  business  within  the  state  within 
General  Corporation  Law,  §  15,  prohibiting 
foreign  corporations  from  doing  business  in 
the  state  without  procuring  a  certificate. 
Acorn  Brass  Mfg.  Co.  v.  Rutenberg,  132  N. 
Y.  Supp.  600,  601,  147  App.  Div.  533. 

Bakery  wagons,  which  made  regular  trips 
from  house  to  house  in  the  streets  of  defend- 
ant city,  selling  and  taking  orders  for  bread, 
were  "doing  business"  within  the  dty,  so  as 
to  be  subject  to  an  ordinance  making  it  un- 
lawful for  any  person  or  corporation  to  en- 
gage in  certain  businesses  or  occupations 
without  obtaining  a  license,  imposing  a  li- 
cense for  vehicles,  including  bakery  wagons, 
and  prohibiting  any  person  from  participat- 
ing in  doing  business,  within  the  city,  for 
which  a  license  is  required,  or  assisting,  di- 
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rectly  or  indirectly,  in  doing  such  business  as 
sgent  or  servant  without  a  license,  though  the 
bakery  was  located,  in  another  city.  Won- 
ner  f.  City  of  Carterville,  125  S.  W.  861,  863, 
142  Mo.  App.  120. 

Where  a  foreign  coiporation,  in  pursu- 
ance of  a  sale  of  its  products  made  by  its 
traveling  salesman,  entered  into  a  written 
contract  in  Colorado,  to  furnish  manufactur- 
ed materials  f.  o.  b.  at  its  plant  and  office, 
the  sale  and  delivery  of  the  materials  did 
not  constitute  "doing  business"  within  a 
statute  prescribing  the  terms  on  which  a 
for^gn  corporation  may  do  business  within 
the  state.  International  Trust  Co.  t.  A. 
Leschen  &  Sons  Rope  Co.,  92  Pac.  727,  730, 
41  Colo.  290,  14  Ann.  Cas.  861. 

Where  a  manufacturing  corporation  was 
organised  and  had  its  principal  place  of  busi- 
ness in  Ohio,  Its  employment  of  an  agent  re- 
siding in  the  city  of  New  York,  who  sold 
goods  for  it  under  a  written  contract  address- 
ed to  and  accepted  by  the  corporation  in 
Oliio*  did  not  constitute  "doing  business'*  in 
New  York:,  within  Corporation  Law  (X^aws 
1S96,  p.  856,  c  008)  f  181,  requiring  foreign 
corporations  doing  business  in  New  York  to 
pay  a  specified  license  fee.  Harvard  Co.  v, 
Wicht,  91  N.  Y.  Supp.  48,  49,  09  App.  Div. 
507;  MiUiken  y.  FuUerton,  91  N.  Y.  Supp. 
1104. 

An  employer,  living  in  another  state, 
sending  a  man  over  to  Kansas  to  make  con- 
tracts with  implement  dealers  in  the  state, 
and  sending  agents  to  the  state  to  settle  ac- 
counts and  receive  cash  or  notes  in  settlement 
thereof,  is  doing  business  in  Kansas.  Elliott 
V.  Parlin  &  Orendorff  Co.,  81  Pac.  600,  602, 
71  Kan.  665. 

The  sale  of  goods  by  a  foreign  corpora- 
tion, and  the  delivery  of  the  merchandise  and 
collection  of  the  price,  Is  not  a  doing  busi- 
ness, within  statutes  prescribing  the  condl- 
tSons  of  doing  business  in  such  state  or  ter- 
ritory. Bruner  v.  Kansas  Moline  Plow  Co., 
168  Fed.  218,  220,  93  C.  C.  A.  504. 

A  foreign  corporation,  that  manufactures 
farm  machinery  in  another  state  and  sells 
the  same  to  citizens  of  the  state  on  orders 
to  be  approved  by  it,  taken  by  an  agent,  and 
which,  if  the  contract  is  approved,  ships  the 
machinery  into  the  state,  is  not  "doing  busi- 
ness" within  the  state,  within  the  provisions 
of  Rev.  St.  1887,  {  2653,  as  amended  by  Act 
March  10,  1903  (Laws  1903,  p.  49).  Belle 
aty  Mfg.  Co.  V.  Frizzell,  81  Pac.  58,  59,  11 
Idaho,  1. 

Ky.  St  1903,  I  571,  requires  every  for- 
eign corporation  having  a  place  of  business 
In  the  state  to  file  with  the  Secretary  of  State 
a  statement  naming  its  agents  thereat  upon 
whom  process  may  be  served.  An  IlHnois 
corporation  agreed  to  furnish  its  goods  f.  o. 
b.  Cairo,  IlL,  to  a  retail  firm  in  Kentucky, 
the  latter  to  pay  for  such  goods  as  it  sold 


on  specified  terms.  The  corporation  further 
agreed  to  carry  over  or  take  up  such  goods  as 
were  not  sold  at  the  expiration  of  the  con- 
tract, provided  they  were  delivered  to  it  in 
good  condition  f.  o.  b.  Cairo,  111.  The  firm 
agreed  to  keep  the  goods  insured  in  favor  of 
the  corporation.  Held,  that  the  contract  did 
not  make  the  firm  the  corporation's  agent, 
but  merely  provided  for  a  series  of  sales 
upon  the  terms  set  out  therein,  and  the  cor- 
poration was  not  doing  business  in  the  state 
in  violation  of  the  «tatute.  Three  States 
Buggy  &  Implement  Co.  v.  Commonwealth, 
105  S.  W.  971,  972. 

Where  a  foreign  corporation  having  its 
factory  in  another  state  received  and  filled 
an  order  at  its  factory  and  shipped  the  goods 
by  freight  from  its  factory  to  a  place  in  this 
state,  this  did  not  constitute  a  "doing  busi- 
ness" within  the  state  within  the  statute 
making  the  filing  of  a  certificate  a  condition 
precedent  to  a  foreign  corporation's  doing 
business  In  the  state.  A.  H.  Freiberg  &  Co. 
V.  Cheseling,  78  N.  Y.  Supp.  1106,  1107,  38 
Misc.  Rep.  740  (citing  Vaughan  Mach.  Co.  v. 
Lighthouse,  71  N.  Y.  Supp.  799,  64  App.  Dlv. 
138;  Cummer  Lumber  Co.  v.  Associated 
Mfrs.'  Mut.  Fire  Ins.  Corp.,  73  N.  Y.  Supp. 
668,  67  App.  Div.  151;  Waller  v.  Rothfield, 
73  N.  Y.  Supp.  141,  36  Misc.  Rep.  177). 

Statement  in  action  by  foreign  corpora- 
tion showing  that  it  had  bought  of  defend- 
ant 300  cases  of  tomatoes,  which  defendant 
agreed  to  ship  to  it,  to  be  paid  for  on  their 
arrival  and  inspection,  did  not  show  on  its 
face  that  plaintiff  was  ''doing  business"  in 
the  state,  within  the  meaning  of  Rev.  St 
1899,  §  1026,  so  as  to  require  it,  before  suing, 
to  comply  with  the  state  laws  governing  for- 
eign corporations.  Groneweg  &  Schmoent- 
gen  Co.  V.  Elstes,  119  S.  W.  513,  514,  139  Mo. 
App.  36. 

Defendant,  In  New  York,  gave  the  trav- 
eling salesman  of  plaintiff,  a  Massachusetts 
corporation,  an  order  for  goods,  which  he 
mailed  to  plaintiff's  ofilce  in  Massachusetts. 
Held,  that  as,  in  the  absence  of  special  au- 
thority in  the  salesman,  the  order  would 
have  to  be  accepted  by  his  principal.  It  will, 
in  the  absence  of  further  evidence,  be  con- 
sidered that  the  order  was  accepted,  and 
the  contract  made,  in  Massachusetts,  so  that 
General  Corporation  Law,  §  15,  forbidding 
action  In  the  state  by  a  foreign  corporation, 
doing  business  in  the  state,  on  a  contract 
made  in  the  state,  unless  It  shall  have  ob- 
tained a  certificate  of  authority  to  do  busi- 
ness in  the  state,  does  not  apply.  L.  C.  Page 
Co.  V.  Sherwood,  120  N.  Y.  Supp.  837,  838,  65 
Misc.  Rep.  543. 

A  foreign  publishing  corporation  had  no 
office  or  place  of  business  within  the  state, 
but  its  president  and  salesman  would  visit 
and  take  orders,  which  were  sent  to  the 
home  office,  passed  upon,  and  the  goods  ship- 
ped from  there,  though  in  a  few  cases  some 
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of  the  books  were  bound  In  New  York.  Held, 
that  the  corporation  was  not  "doing  business 
within  the  state,"  within  General  Corpora- 
tion Law,  §§  15,  16,  prohibiting  an  action  up- 
on any  contract  made  in  the  state  unless  a 
certificate  be  procured  from  the  Secretary 
of  State.  L.  O.  Page  &  Co.  y.  Sherwood,  181 
N.  Y.  Supp.  322,  323,  146  App.  Div.  618. 

A  foreign  corporation  which  merely  files 
an  order  for  goods  and  delivers  the  same  in 
Pennsylvania,  without  maintaining  an  office 
in  this  state  or  transferring  any  portion  of 
its  capital  to  this  state,  or  prosecuting  its 
ordinary  business  here,  may  maintain  an  ac- 
tion of  replevin  without  having  previously 
registered  in  compliance  with  Act  April  22, 
1874  (P.  li.  108).  HaU's  Safe  Co.  v.  Walenk, 
42  Pa.  Super.  Ct.  576,  678. 

Where  ti  foreign  corporation  with  Its 
principal  western  office  in  Chicago  employed 
an  exclusive  broker  in  St.  Louis  for  the  sale 
of  its  products  in  St.  Louis,  which  broker 
took  an  order  for  goods  of  such  corporation, 
which  was  sent  to  the  Chicago  office  for  ac- 
ceptance or  rejection  and  the  order  was  ac- 
cepted and  the  buyer  notified  thereof,  and 
the  goods  shipped  to  the  buyer  f.  o.  b.  cars 
at  a  point  without  Missouri,  the  broker  main- 
taining its  own  office  and  having  no  power 
to  make  contracts  binding  upon  the  foreign 
corporation,  the  transaction  constituted  in- 
terstate commerce,  and  not  the  doing  of  busi- 
ness in  Missouri,  and  the  foreign  corporation 
was  not  precluded  from  suing  on  the  con- 
tract of  sale  in  Missouri  because  of  its  failure 
to  comply  with  Rev.  St  18d9,  §§  1024,  1025, 
1026,  requiring  certain  steps  to  be  taken  by 
a  foreign  corporation  before  obtaining  the 
right  to  do  business  in  the  state,  and  provid- 
ing that  such  corporations  not  complying 
with  the  statute  cannot  sue  in  any  of  the 
courts  of  the  state  on  any  contract;  such 
sections  not  applying  to  interstate  commerce. 
Corn  Products  Mfg.  Co.  v.  Western  Candy  & 
Bakers'  Supply  Co.,  135  S.  W.  985,  986,  156 
Mo.  App.  110. 

Bey.  St  1899,  H  1024,  1026,  and  Laws 
1908,  p.  121,  requiring  foreign  corporations 
to  obtain  a  license  and  a  certificate  to  do 
business,  apply  to  corporations  having  a  place 
of  business  in  the  state  in  charge  of  a  local 
agent  for  the  purpose  of  selling  goods  sent  to 
him  for  subsequent  sale,  and  not  to  corpora- 
tions selling  goods  through  traveling  sales- 
men to  be  delivered  from  a  foreign  house. 
F.  N.  Ellis  Lumber  Co.  v.  Johns,  138  S.  W. 
633,  634,  162  Mo.  App.  516. 

Where  a  nonresident  corporation  had  lo- 
cal agencies  in  Mississippi  in  control  of  sales- 
men, selling  in  a  limited  number  of  counties 
and  reporting  to  such  local  agency,  which 
reported  to  a  district  agency  in  another  stat^, 
the  corporation  was  doing  business  within 
the  state  and  taxable  on  credits,  as  provided 
by  Rev.  Code  Miss.  1880,  {  497,  but  not  so 
when  it  did  business  only  through  traveling 


salesmen,  who  transmitted  all  cash  collected 
and  contracts  arising  from  the  disposition  of 
machines  to  agencies  outside  the  state.  Sin- 
ger Mfg.  Co.  V.  Adams,  105  Fed.  877,  879,  91 
C.  C.  A.  461. 

A  foreign  corporation  by  soliciting  and 
taking  orders  in  the  state  by  commercial 
travelers,  having  no  capital  employed,  or 
goods  stored,  or  branch  office,  in  the  state, 
is  not  *^doing  business  within"  the  state,  so 
as  to  require  It,  under  Corporation  Law, 
Laws  1892,  pp.  1805,  1806,  c.  687,  M  16,  16, 
to  obtain  a  certificate  in  order  to  maintain 
an  action.  Vlo  Chemical  Co.  v.  Studholme, 
103  N.  Y.  Supp.  463,  464,  63  Misc.  Rep.  470. 

The  complaint  in  an  action  by  a  foreign 
corporation  was  in  the  usual  form,  for  goods 
sold  and  delivered  on  an  agreed  price,  with- 
out alleging  where  the  goods  were  sold.  An 
itemized  statement  filed  in  response  to  the 
demand  of  defendant  recited  that  the  goods 
were  sold  to  defendant  on  orders  obtained 
by  a  traveling  salesman  of  the  corporation 
at  New  York  and  were  received  by  defend- 
ant there.  Held,  that  the  stiltement  was  not 
inconsistent  with  proof  that  the  sales  were 
made  at  the  residence  of  the  foreign  corpo- 
ration when  the  orders  were  approved  and 
that  the  delivery  was  made  to  defendant  by  a 
delivery  to  a  carrier,  sufficient  to  show  that 
the  corporation  was  not  "doing  business  in 
the  state,*'  within  General  Corporation  Law, 
Laws  1890,  p.  1063,  c.  563,  §  16,  as  amended 
by  Laws  1901,  pp.  267,  1326,  cc  96,  538,  and 
Laws  1904,  p.  1250,  c.  490,  prohibiting  a 
foreign  corporation  which  has  not  procured  a 
certificate  authorizing  it  to  do  business  in  the 
state  from  maintaining  an  action  on  a  con- 
tract made  by  it  in  the  state.  St  Alban? 
Beef  Co.  V.  Aldridge,  99  N.  Y.  Supp.  398,  400, 
112  App.  Di^  803  (citing  Tallapoosa  Lumber 
Co.  V.  Holbert,  39  N.  Y.  Supp.  432,  5  App. 
Div.  559;  Murphy  Varnish  Co.  v.  Connell, 
32  N.  Y.  Supp.  492,  10  Misc.  Rep.  553;  Nov- 
elty Mfg.  Co.  V.  Connell,  34  N.  Y.  Supp.  717, 
88  Hun,  254;  Jones  v.  Keeler,  81  N.  Y.  Supp. 
648,  40  Misc.  Rep.  221;  Vaughn  Mach.  Co. 
V.  Lighthouse,  71  N.  Y.  Supp.  799,  64  App. 
Div.  138;  Penn  Collieries  Co.  v.  McKeever, 
75  N.  E.  935,  183  N.  Y.  98,  2  L.  R.  A.  [N.  S.] 
127). 

Takinc  orders  for  sooda 

Where  a  person  in  this  state  orders  two 
car  loads  of  iron  of  a  corporation  located  in 
another  state,  to  be  delivered  at  a  place  In 
this  state,  the  contract  is  made  in  the  other 
state,  and  the  iron  is  sold  and  delivered  there, 
as  delivery  to  the  carrier  was  a  delivery  of 
the  iron,  and  therefore  the  corporation  did 
not  do  "business  in  this  state,'*  within  the 
meaning  of  the  law  regulating  foreign  cor- 
porations doing  business  in  this  state.  Na- 
tional RoUlng  MIU  Co.  ▼.  Rubenstein,  147  lU. 
App.  84,  85. 

In  the  sale  of  goods  upon  an  order  the 
contract  Is  completed  where  the  order  is  re- 
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ceJTed  and  accepted,  and  the  sale  la  complet- 
ed and  delivery  made  to  the  buyer  by  deliv- 
eiy  of  the  goods  to  a  common  carrier  for 
conveyance  to  the  buyer,  unless  a  contrary 
intention  of  the  pairties  Is  shown,  and  hence 
whexe  a  foreign  corporation  contracted  for 
the  sale  of  goods  and  th^  delivery  on  board 
cars  in  another  state,  consigned  to  persons 
in  question  upon  their  order,  the  transaction 
did  not  constitute  "doing  business  in  the 
state,*^  requiring  a  certificate  of  authority 
as  expressly  provided  by  Oen.  St  1909,  { 
1726l  Hesslg-Bllis  Drug  Go.  v.  Sly,  109  Pac. 
770;  Tn,  83  Kan.  00,  Ann.  Gas.  1912A,  651. 

Am  trsasaetlnc  Inuiness 

''Doing  business,"  as  used  in  statutes 
prohibiting  a  foreign  corporation  from  doing 
business  until  it  has  filed  a  certificate,  etc., 
is  equivalent  to  the  words  '*transacting  busi- 
ness," and  in  most  Jurisdictions  it  is  held 
tliat  such  statutes  have  reference  to  a  con- 
tinoatlon  in  some  form  of  business,  and  do 
not  apply  where  a  foreign  corporation  does 
a  single  act  of  business  within  the  state. 
General  Conference  of  Ftee  Baptists  r.  Ber- 
k^,  105  Pac.  411,  412,  156  Cal.  466. 

The  phrase  ''transacting  business"  in 
Rev.  St  1896,  arts.  745,  746,  requiring  foreign 
corporations  desiring  to  transact  business  in 
the  state  to  secure  a  permit,  is  not  necessarily 
synonymous  with  doing  business,  as  to  do 
business  in  the  state  imports  a  carrying  on  of 
bnsinesa  of  the  corporation  for  the  purpose 
of  its  organization,  while  the  transaction  of 
business  rather  imports  the  idea  of  isolated 
transactions.  To  "do  business"  is  to  carry 
on  any  particular  occupation  or  employment 
for  a  Uyelihood  or  gain,  as  agriculture,  trade, 
mechanic  arts,  or  profession.  S.  R.  Smythe 
Co.  V.  Ft  Worth  Glass  &  Sand  Co.,  142  S. 
W.  1157,  1150,  105  Tex.  8. 


Domo    BTrmiESs    without 

UMITJUD  STATES 

The  words  "doing  business  without  the 
United  States,"  within  Laws  1897,  p.  313,  a 
384,  {  30,  giving  corporations  "doing  busi- 
ness without  the  United  States"  until  May 
ist  to  make  their  annual  report,  must  be 
oonstmed  with  reference  to  the  object  sought 
to  be  accomplished  by  the  statute,  requiring 
ooTporatlons  to  file  an  annual  report  as  of 
the  1st  day  of  January,  so  that  a  corporation 
doing  a  meet  and  poultry  business  within  the 
Tnlted  States  and  a  poultry  and  game  busi- 
ness In  England,  Ganada,  and  Germany,  hav- 
ing an  agency  in  England,  and  dealing  with 
films  in  Ganada  and  Germany,  was  "doing 
business  without  the  United  States"  within 
BQch  act  Hoboken  Beef  Go.  v.  Hand,  93  N. 
T.  Supp.  834,  836,  104  App.  Div.  890. 

A  corporation,  the  business  of  which  is 
to  manufacture  and  sell  a  patented  article,  is 
not  "doing  business  without  the  United 
States,"  so  as  to  be  entitled  under  the  statute 
as  amended  to  a  longer  time  for  filing  its  an- 
nnal  report  without  making  its  directors  li- 


able for  its  debts,  where  all  it  is  doing  abroad 
is  endeavoring  to  sell  its  stock  there,  prepar- 
ing a  cocg;»le  of  machines  for  exhibition,  and 
obtaining  foreign  patents  to  prevent  the 
manufacture  of  its  products  by  foreigners. 
West  V.  Grosvenor,  92  N.  Y.  Supp.  429,  430, 
102  App.  Dlv.  266  (citing  People  ex  reL  Lem- 
beck  &  Betz  Eagle  Brewing  Go.  v.  Roberts, 
47  N.  X.  Supp.  949,  22  App.  Div.  282;  Gum- 
mer  Lumber  Go.  v.  Associated  Mfrs.'  Mut 
Fire  Ins.  Corp.,  73  N.  Y.  Suw>.  668,  67  App. 
Div.  151;  Penn  GoUieries  Go.  v.  McKeever, 
87  N.  Y.  Supp.  869,  93  App.  Div.  803). 

DOING  HIM 

Where  defendant,  in  response  to  an  in* 
quiry  for  renewal  of  a  note,  wrote  that  the 
note  was  "outlawed,"  whether  he  acknowl- 
edged ever  owing  it  or  not,  but  that  he  had 
no  idea  of  "doing  him,"  the  language  was 
susceptible  of  but  one  interpretation,  and 
that  was  that  he  did  not  intend  U>  rely  on 
the  statute  of  limitations  or  any  technical 
defense.  Gleland  v.  Hostetter,  79  Pac  801, 
802,  13  N.  M.  43. 

DOING  WORK  BY  CONTRACT 

According  to  the  ordinary  acceptation  of 
the  term  "doing  work  by  contract,"  it  means 
the  letting  of  the  work,  or  some  portion 
thereof,  to  some  one  who  agrees  to  deliver 
it  completed  for  a  specified  price,  and  does 
not  include  the  case  of  one  who  himself  con- 
structs an  improvement  by  means  of  mate- 
rials purchased  directly  by  him  and  artisans 
and  laborers  directly  employed  and  paid  wa- 
ges by  him.  Perry  v.  Glty  of  Los  Angeles, 
106  Pac.  410,  412,  157  GaL  146. 

DOLLAR 

Dollar  mark,  see  Signs. 

The  judgment  of  a  police  magistrate  for 
the  sum  of  383.18,  with  nothing  to  show 
that  this  represents  "dollars,"  is  void  for 
uncertainty.  Avery  v.  Babcock,  35  111.  175, 
177. 

The  judgment  must  show  definitely  the 
amount  of  tax  for  which  it  was  rendered; 
figures  without  some  mark  indicating  for 
what  they  stand,  in  a  column,  at  the  head  of 
which  are  the  words  **Tax,  Goll.,  Glerk, 
Prl.,"  are  not  sufficient  Randolph  v.  Met- 
calt  6  Gold.  (46  Tenn.)  400,  408.    . 

Where  the  commissioners  in  their  report 
use  only  numerals  to  express  the  valuation  of 
the  land  taken  and  the  damages  to  that  not 
taken,  and  it  is  evident  from  the  report  that 
the  commissioners  intended  that  such  numer- 
als should  represent  dollars  and  cents,  the 
report  is  not  void  because  the  commissioners 
omitted  to  use  either  the  dollar  mark  or  the 
words  "dollars"  and  "cents,"  or  some  abbrevi- 
ation of  the  same.  Hunt  v*  Smith,  9  Kan. 
137.  151. 
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Where  the  dollar  mark  has  been  omitted, 
and  there  is  no  mark,  dot,  or  line  to  separate 
dollars  and  cents,  and  to  show  what  Is  meant, 
it  has  been  held  void.  Tidd  y.  Rines,  2  N. 
W.  497,  500,  26  Minn.  201. 

Where  the  dollar  mark  was  omitted  and 
a  perpendicular  line  used  to  separate  dol- 
lars and  cents,  held,  the  meaning  was  suflB- 
ciently  clear.  Gutzwiller  v.  Crowe,  19  N.  W. 
344,  32  Minn.  70 ;  Smith  v.  Headley,  33  Minn. 
384,  23  N.  W.  550,  552. 

Under  section  1125,  Comp.  Laws  1897,  In 
an  indictment  for  embezzlement  of  public 
moneys,  an  allegation  that  the  defendant 
"having  then  and  there  in  his  possession  the 
sum  of  [a  certain  number  of]  'dollars'  in 
money,  a  better  description  of  the  kinds  and 
character  of  which  is  to  the  grand  jurors 
unknown,"  is  sufficient  both  as  to  description 
of  the  money  and  the  value  thereof.  Terri- 
tory V.  Hale,  81  Pac.  583,  584,  13  N.  M.  181. 
13  Ann.  Gas.  551. 

A  tax  sale  is  not  void  because  in  the  de- 
linquent list  the  amount  due  was  indicated 
only  by  the  word  "amount,"  and  immediately 
under  it  the  figures  "4  00,"  without  any  dol- 
lar sign,  but  with  a  space  between  the  figure 
"4"  and  the  two  ciphers  as  they  usually  ap- 
pear when  intended  to  mean  "dollars."  Car- 
ter V.  Osborn,  89  Pac.  608,  609,  150  Cal.  620. 

As  eolned  dollar 

"The  dollar  note  is  an  engagement  to 
pay  a  dollar,  and*  the  dollar  intended  is  the 
coin  dollar  of  the  United  States;  a  certain 
quantity  in  weight  and  fineness  of  gold  or 
silver,  authenticated  as  such  by  the  stamp  of 
the  government.  No  other  dollar  had  before 
been  recognized  by  the  legislation  of  the  na- 
tional government  as  lawful  money."  New 
York  ex  rel.  Bank  of  New  York  v.  Board  of 
Sup'rs  of  New  York  County,  7  Wall.  (74  U. 
S.)  26,  30,  19  L.  Ed.  60. 

Confederate  atoiftej 

Where  a  note  was  given  in  December, 
1862,  when  there  was  nothing  in  circulation 
as  money  but  Confederate  notes,  it  was  prop- 
er to  further  show  on  an  issue  as  to  whether 
the  note  was  payable  in  Confederate  money 
that  the  value  of  the  articles  for  which  the 
note  was  given  was  much  less  in  good  money 
than  the  price  the  maker,  by  the  note,  agreed 
to  pay  for  them.  Dean  v.  Campbell,  57  Ala. 
372,  373. 

As  ezpressioBL  of  valiie 

The  word  "dollar"  means  a  certain 
amount  of  money,  and  is  of  some  value.  An 
information  for  false  pretenses,  which  al- 
leges that  accused  with  intent  to  defraud 
prosecutor  obtained  from  prosecutor  the  sum 
of  $20,  the  property  of  prosecutor,  is  not  ob- 
jectionable as  failing  to  allege  that  the  mon- 
ey was  worth  something.  State  v.  Ryan,  76 
Pac.  90,  92,  34  Wash.  597. 

"The  term  *dollars*  is  an  expression  of 
value  as  well  as  the  name  of  a  kind,  and 


hence  the  word  'dollars'  is  uncertain  as  a 
description,  since  it  may  be  used  to  denote 
a  number  of  cents  or  dimes  as  well  as  dol- 
lars proper;  but  it  is  certain  as  an  expres- 
sion of  value."  An  indictment  for  embezzle- 
ment, charging  that  the  defendant  embezzled 
$8,659.59  in  money,  was  not  objectionable 
for  failing  to  allege  the  value  of  the  money. 
Rlchberger  v.  State,  44  South.  772,  774,  90 
Miss.  806. 

Ae  legal  tender 

The  word  "dollars"  means  money  in  the 
form  of  the  lawful  currency  of  the  United 
States.  KeUey  v.  SulUvan»  87  N.  E.  72, 
73,  201  Mass.  34. 

As  Halt  of  valve 

"A  dollar  is  the  unit  of  our  currency.  It 
always  means  money,  or  what  is  regarded 
as  money."  United  States  v.  Van  Auken,  96 
U.  S.  366,  368,  24  L.  Ed.  852. 

The  word  "dollar"  is  used  to  signify  the 
money  suit  of  the  United  States  of  the  value 
of  100  cents.  It  imparts  to  the  common 
understanding  the  meaning  of  a  thing  of  val- 
ue. McDonald  v.  State,  58  S.  E.  1067,  1068, 
2  Ga.  App.  633. 

The  "dollar"  is  the  legal  unit  of  money 
of  the  United  States,  and,  when  figures  are 
used  to  denote  a  sum  of  money  such  figures 
are  understood  to  represent  dollars,  unless 
a  different  intention  is  fairly  expressed. 
Newlove  v.  Mercantile  Trust  Co.  of  San  Fran- 
cisco, 105  Pac  971.  975,  156  Cal.  657. 

The  term  "dollar"  implies  the  money 
unit  of  the  United  States.  It  means  simply 
money.  Hence  a  provision  in  a  will  which 
gives  to  a  legatee,  to  be  paid  by  the  execu- 
tor, the  interest  annually  during  his  Ufe  of 
$1,000,  which  the  executor  is  directed  to  in- 
vest and  keep  safely  invested,  the  $1,000  to 
be  paid  at  the  decease  of  the  legatee  to  his 
children  or  their  issue,  and,  in  case  be  die 
without  children  or  issue,  then  to  another 
named,  and  provides,  further,  that  the  legatee 
may  at  any  time  secure  to  the  executor  the 
return  to  him  of  the  $1,000  at  the  death  of 
the  legatee,  and  upon  the  offer  of  such  secu- 
rity the  said  sum  shall  be  delivered  to  said 
legatee,  is  a  provision  for  the  payment  of 
money  only,  and  not  for  the  delivery  of  secu- 
rities. Devenney  v.  Devenney,  77  N.  E.  688, 
689,  74  Ohio  St.  96. 

An  indictment  for  robbery  is  sufficient 
on  the  question  of  value  to  allege  that  the  50 
"dollars"  in  money  was  of  the  value  of  $50, 
as  the  courts  will  Judicially  recognize  that 
the  word  "dollar"  is  the  money  unit  of  the 
United  States  and  is  of  the  value  of  100 
cents.  Maxwell  v.  State,  72  S.  E.  445,  9  Ga. 
App.  875  (citing  McDonald  v.  State,  58  S.  E. 
1067,  2  Ga.  App.  633). 

DOIXAB  BUX 

See  Five  Dollar  Bill. 
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DOLLS 

Bath  babies  and  position  babies  are 
"dolls,"  within  the  meaning  of  Schedule  N, 
par.  418,  30  Stat  191,  and  are  dutiable  as 
such,  rather  than  as  cldna  toys,  under  Sched- 
ule B,  par.  d5,  30  Stat  156.  United  States  v. 
Butler  Bros.,  180  Fed.  1005. 

DOMAIN 

See  Eminent  Domain ;  Pilyate  Domain ; 
Public  Domain. 

DOMESTIC 

••Domestic,"  derived  from  "domus,"  a 
house,  means  ''belonging  to  the  house  ot 
household,  concerning  or  relating  to  the 
house  or  family."  The  term  has  a  widely 
▼arying  meaning,  though  primarily  it  relates 
to  the  house  or  home.  Its  significance  must 
be  determined  with  reference  to  the  subject- 
matter  and  the  relation  in  which  It  appears. 
Kimball  v.  Northeast  Harbor  Water  Ck>.,  78 
Atl.  865,  866,  10*  Me.  467,  32  L.  R.  A.  (N.  S.) 
805. 

The  word  **domestic,"  as  defined  by  Web- 
ster's International  Dictionary,  means  ''of  or 
pertaining  to  one's  house  or  home,  or  one's 
household  or  family ;  relating  to  home  life." 
Mitchell  V.  Tulsa  Water,  light  &  Power  Co., 
95^  Pac.  961,  966,  21  Okl.  243. 

DOIOSSTIC  ASTMAIM 

Of  ordinary  dociUty,  see  Ordinary  Do- 
cUity. 

Ber.  St  Ohio  1892,  §  3324,  requiring  rail- 
roads to  construct  and  maintain  along  the 
road  fences  sufficient  to  turn  stock,  and  at 
highway  crossings,  cattle  guards  sufficient  to 
prevent  "domestic  animals"  from  going  upon 
such  railroad,  do  not  require  railroads  to 
fence  as  against  persons,  since  stock  and  do- 
mestic animals  only  are  mentioned,  and  these 
words  do  not  include  persons.  Lake  Shore  Sc 
M.  S.  R.  Co.  T.  liidtke,  69  N.  E.  653,  656,  69 
Ohio  St  384. 

A  town  ordinance  required  every  person 
ke^rfn^  certain  domestic  animals  named 
"within  the  limits  of  tlie  town"  to  kev  ttaem 
on  his  own  premises,  except  when  temporari- 
ly passing  through  the  streets,  etc.  Section 
2  provided  that  the  poundkeeper  should  pro- 
vide a  pound  for  "impounding  any  domestic 
animals  found  running  at  large  within  the 
dty  Umits."  Held,  that  the  "domestic  ani- 
mals" referred  to  in  section  2  were  those  spec- 
ified in  section  1,  and  that  the  ordinance 
liad  no  application  to  animals  running  at 
large  on  the  common  range  outside  the  limits 
of  the  town  which  might  stray  within  such 
limits.  City  of  Eed  Lodge  v.  Maryott,  83 
Pac  485,  486,  33  Mont  299. 

As  personal  property 

See  Personal  Property, 
Ai  stock 
See  Stock. 
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DOMESTIC  BUJCi 

A  domestic  bill,  under  the  Mississippi 
statutes,  is  one  drawn  by  a  person  in  the 
state,  or  dated  at  a  place  in  the  state,  or 
drawn  on  a  person  living  therein.  Bagsdale 
V.  Franklin,  25  Miss.  143,  145. 

DOME8TIC  COMMERCE 

Willie  Interstate  commerce  and  the  In- 
strumentalities by  which  it  is  carried  on  are 
within  the  exclusive  control  of  Congress,  the 
domestic  commerce  of  a  state  and  the  facili- 
ties by  which  it  is  conducted  are  within  the 
control  of  the  state,  and  the  Legislature  may 
make  such  reasonable  roles  governing  its  do- 
mestic commerce  as  sleem  best  fitted  for  the 
interest  of  its  citizens,  provided  such  regula- 
tions do  not  burden  or  interfere  with  the  in- 
terstate commerce  of  the  nation.  State  v. 
Missouri  Pac.  Ry.  Co.,  115  N.  W.  614.  616» 
81  Neb.  15. 

DOMESTIC  CORPORATION 

Under  av.  Code  S.  C.  1902,  §  1791,  a  for- 
eign railroad  corporation  filing  a  copy  of  its 
charter  granted  in  another  state,  with  the 
Secretary  of  State,  becomes  a  "domestic  cor- 
poration." Geraty  v.  Atlantic  Coast  Line  R. 
Co.,  60  S.  E.  936,  938,  80  S.  C.  355  (citing 
Southern  Ry.  v.  Tompkins,  25  S.  E.  982,  48 
S.  C.  49;  Calvert  v.  Southern  R.  Co.  [S.  C] 
36  S.  E.  750;  Id.,  41  S.  E.  963,  64  S.  C.  139; 
Black's  Dill.  Rem.  Causes,  |  101). 

The  term  "resident"  contemplated  by 
Code  Civ.  Proc.  9  840,  which  defines  the  ju- 
risdiction of  county  courts  and  provides  that 
such  jurisdiction  extends  to  an  action  where 
the  defendant  at  the  time  of  its  commence- 
ment  is  a  resident  of  the  county,  and  by 
Const,  art  6,  §  14,  which  declaims  that  the 
jurisdiction  of  county  courts  shall  not  be 
extended  to  an  action  in  which  any  person 
not  a  resident  of  the  county  is  a  defendant, 
may  include  a  '^domestic  corporation,"  with- 
in Code  Civ.  Proc.  {  341,  which  provides  that, 
in  determining  the  jurisdiction  of  a  county 
court,  a  domestic  corporation  is  to  be  deem- 
ed a  resident  of  the  county  in  which  its  prli^- 
dpal  place  of  business  is  located,  and  un- 
der section  431,  which  provides  for  personal 
service  of  summons  on  a  domestic  corpora- 
tion by  delivering  a  copy  thereof,  if  the  ac- 
tion is  against  the  dty  of  New  York  to  the 
mayor,  comptroller,  or  counsel  to  the  corpo- 
ration, New  York  City  is  such  a  "domestic 
corporation,"  and  Is  therefore  a  resident  of 
the  borough  of  Manhattan  and  may  not  be 
sued  in  the  county  court  of  another  county. 
Malsch  V.  aty  of  New  York,  111  N.  Y.  Supp. 
645,  647,  127  App.  Div.  424. 

"Railroads  are  creatures  of  the  law,  in- 
vested with  certain  powers  to  promote  the 
public  Interest,  for  which  reason  they  may 
be  required  to  conduct  their  affairs  in  fur- 
therance of  the  public  objects  of  their  crea- 
tion, and  it  is  because  of  this  public  char- 
acter that  courts  assume  jurisdiction  to  en- 
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force  the  public  duties  required  of  them." 
"A  'railroad  corporation*,  creajted  by  a  state 
is  for  all  purposes  of  local  self-government  a 
domestic  concern,  even  when  its  road  con- 
nects, as  most  railroads  do,  with  railroads 
In  other  states,  and  the  state  which  created 
the  corporation  may  make  all  needful  regu- 
lations of  a  police  character  for  the  govern- 
ment of  the  corporation  while  operating  its 
road  in  that  jurisdiction.  It  may  prescribe 
the  location  of  the  place  of  construction  of 
the  road,  the  rate  of  speed  at  which  trains 
shall  run,  and  the  places  at  which  they  shall 
stop,  and  make  any  other  reasonable  regula- 
tion for  their  management  in  order  to  se- 
cure the  objects  of  the  corporation  and  the 
safety,  good  order,  convenience,  and  comfort 
of  the  passengers  and  of  the  public  All  such 
regulations  are  strictly  within  the  police 
power  of  the  state."  Louisville  &  N.  R.  Co. 
V.  Central  Stockyards  Co.,  97  S.  W.  778,  782, 
133  Ky.  148  (quoting  from  Commonwealth  v. 
Louisville  &  N.  R.  Co.,  85  S.  W.  712,  120  Ky. 
91;  Qladson  v.  State  of  Minnesota,  17  Sup. 
Ct.  027,  160  tJ.  S.  435,  41  I*  Ed.  1064). 

"A  railroad  corporation  created  by  a 
state  is,  for  all  purposes  of  local  government, 
a  'domestic  corporation,'  and  its  railroad 
within  the  state  is  a  matter  of  domestic  con- 
cern. Even  when  its  road  connects,  as  most 
railroads  do,  with  railroads  in  other  states, 
the  state  which  created  the  corporation  may 
make  all  needful  regulations  of  a  police 
character  for  the  government  of  the  com- 
pany while  operating  its  road  in  that  juris- 
diction. It  may  prescribe  the  location  and 
the  plan  of  construction  of  the  road,  the 
rate  of  speed  at  which  trains  shall  run,  and 
the  places  at  which  they  shall  stop,  and  may 
make  any  other  reasonable  regulations  for 
their  management,  in  order  to  secure  the 
objects  of  the  incorporation,  and  the  safety, 
good  order,  convenience,  and  comfort  of  the 
passengers  and  of  the  public."  Railroad 
Com*rs  V.  Atlantic  Coast  Line  R.  Co.,  50  S. 
B.  641,  642,   71  S.  C.  130. 

As  private  party 

See  Private  Party. 

As  resident 

See  Resident 

DOMESTIC  DUTIES 

Services  rendered  by  a  wife  in  the  home 
of  her  husband  to  a  lodger  residing  with  them, 
though  consisting  largely  9f  personal  attend- 
ance of  the  wife  and  including  the  nursing  of 
the  lodger  when  sick,  were  ''domestic  duties," 
for  which,  in  the  absence  of  an  express  prom- 
ise by  the  lodger  to  pay  the  wife  she  could 
not  recover;  the  implied  promise  being  to 
pay  the  husband,  and  not  the  wife.  Steven- 
son V.  Akarman,  85  Atl.  166,  167,  83  N.  J. 
Law,  458. 

DOMESTIC  EGO  COAIi 

*'£gg  coal,"  as  known  to  the  trade,  is 
coal  run  over  screens  with  a  3-inch  mesh, 


and  another  screen  with  a  1^-inch  mesh* 
There  are  two  grades  of  egg  coal,  the  higher 
grade,  known  a^  "domestic  egg  coal,"  being 
made  by  running  the  coal  over  the  screeens 
twice,  and  the  lower  grade,  known  as  "steam 
egg"  by  running  the  coal  over  the  screens 
but  once.  There  is  more  slack  in  the  lower 
grade  than  in  the  higher  grade,  and  the  high- 
er grade  is  more  expensive.  Indiana  Fuel  Sup- 
ply Co.  V.  Indianapolis  Basket  Co.,  84  N.  E. 
776,  777,  41  Ind.  App.  658. 

DOMESTIC  FIXTURES 

"Domestic  fixtures"  are  such  articles  as 
a  tenant  attaches  to  a  dwelling  house  to 
render  his  occupation  more  comfortable  or 
convenient,  and  may  be  separated  from  it 
without  doing  substantial  injury.  Hayford 
V.  Wentworth,  54  AtL  940,  942.  97  Me.  347 
(quoting  and  adopting  TayL  Land.  &  Ten. 
[8th  Ed.]  §  547). 

An  electric  chajodelier,  annunciator,  and 
like  contrivances  or  devices  attached  to  the 
ceiling  or  walls  of  a  house  by  a  tenant,  at 
his  own  expense  and  for  his  personal  com- 
fort and  convenience,  come  within  the  legal 
definition  of  "domestic  or  ornamental  fix- 
tures" when  so  placed  that  they  can  be 
readily  detached  without  injury  to  the  prem- 
ises. In  the  absence  of  any  understanding 
to  the  contrary,  such  fixtures  may  be  re- 
moved by  the  tenant  at  any  time  during  his 
term  or  occupancy,  and  even  thereafter,  if  he 
be  deprived  of  the  opportunity  to  remove 
them  by  a  wrongful  retaking  of  possession 
of  the  premises  by  the  landlord.  Not  being 
annexed  to  the  rented  structure  with  any 
View  to  their  becoming  permanently  attached 
thereto  as  a  part  of  the  realty,  they  do  not 
lose  their  identity  as  chattels,  and  a  posses- 
sory warrant  will  Ue  to  recover  them  from  a 
landlord  who  wrongfully  withholds  posses- 
sion thereof  from  the  tenant.  Raymond  v. 
Strickland,  52  S.  E.  619,  620,  124  Ga.  504,  3 
L.  R.  A.  (N.  8.)  69. 

DOMESTIC  FOWLS 

As  poultry,  see  Poultry. 

DOMESTIC  OtTARDIAN 

Guardian  as  including,  see  Guardian. 

DOMESTIC  MACHIKEItT 

A  buggy  or  wagon  purchased  for  use  at 
the  purchaser's  home  Is  not  "domestic  ma- 
chinery," within  Laws  1903,  c.  16,  relating  to 
licensing  peddlers  on  sale  of  all  articles  ex- 
cept domestic  machinery.  Territory  v.  Rus- 
sell, 86  Pac.  551,  652,  13  N.  M.  558. 

DOMESTIC  MANlTFACTinBlES 

"We  may  properly  and  accurately  speak 
of  'domestic  manufactures,*  meaning,  not 
those  of  the  household,  but  those  of  a  coun- 
ty, state,  or  nation,  according  to  the  object 
in  contemplation."  United  States  v.  Edgar, 
140  Fed.  655,  659  (quoting  and  adopting  the 
definition   of   Justice    McKenna   in    United 
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States  V.  United  Verde  Copper  Co^  25  Sup. 
Ct  222,  196  0.  S.  207,  49  U  Ed,  449). 

DOKEsnc  MEDicnn: 

The  Century  and  Imperial  Dictionaries 
define  the  phrase  "domestic  medicine"  as 
'^medicine  as  practiced  by  unprofessional  per- 
sons in  their  own  families."  The  Encyclo- 
pedias define  it  as  "the  practice  or  use  of 
medicine  by  unprofessional  persons  in  their 
own  households."  Appleton*s  Medical  Dic- 
tionary and  Gould's  Illustrated  Dictionary 
of  Medicine  define  the  phrase  as  "the  use  of 
domestic  remedies" ;  but,  as  neither  attempts 
to  give  the  meaning  of  "domestic  remedy/' 
the  definition  Is  not  illuminating.  If,  how- 
ever, "domestic  medicine"  is  the  use  of  med- 
icine in  one's  own  family,  and  is  also  the  use 
of  domestic  remedies,  it  would  seem  logical- 
ly to  follow  that  domestic  remedies  or  do- 
mestic medicines  are  those  which  one  uses  in 
his  own  household.  Foster's  Encyclopsedic 
Medical  Dictionary  contains,  under  the  word 
"domestic,"  '^pertaining  to  the  household,  to 
one's  own  home;  •  •  •  of  remedies,  pre- 
pared in  one's  own  house  or  kept  there  for 
use  in  the  absence  of  a  physician."  But  the 
matter  is  not  to  be  determined  by  mere  ref- 
er»ice  to  the  dictionaries.  Lippincott's  Med- 
ical Dictionary  says  that  "domestic  medi- 
cine" is  "medicine  as  practiced  by  nonprofes- 
sional persons."  But  the  acceptance  of  that 
definition  would  make  the  phrase,  as  used  in 
an  exertion  in  a  statute  relating  to  the  prac- 
tice of  medicine  and  surgery,  providing  that 
the  act  shall  not  apply  to  the  administration 
of  domestic  medicines,  as  broad  as  the  act. 
The  real  meaning  of  the  law  must  be  sought 
by  considering  it  as  a  whole,  in  the  harmoni- 
ous construction  of  its  yarious  parts.  As 
used  In  an  exception  in  a  statute  relating  to 
tlie  practice  of  medicine  and  surgery,  which 
provides  that  nothing  in  the  act  shall  apply 
to  the  administration  of  "domestic^'  medi- 
cines, it  does  not  refer  to  medlctbes  of  home 
manufacture  or  to  those  manufactured  from 
vegetables  grown  at  home.  State  y.  Huff,  90 
Pac  279,  283,  76  Kan.  585,  12  L.  B.  A.  (N. 
&)  1004. 

DOMESTIC  PU&POSES 

Other  domestic  purposes,  see  Other. 

Where  a  water  company  was  authorized 
to  charge  specific  rates  for  the  use  of  water 
for  "domestic  purposes,"  such  rates  did  not 
include  water  used  for  lawns.  Ward  v.  Bir- 
mingham Waterworks  Co.,  44  South.  570,  571, 
152  Ala.  285. 

The  word  "domestic,"  in  Act  Cong.  June 
3,  1878,  {  1,  providing  that  all  citizens  of  the 
United  States  shall  be  permitted  to  fell  and 
remove  for  building,  agricultural,  mining,  or 
other  "domestic"  purposes,  any  timber,  has 
a  meaning  consistent  with  the  intentional  use 
of  the  word  "other."  "It  may  relate,  it  is 
true,  to  the  household,  but  keeping  its  idea 
of  locality  it  may  relate  to  a  broader  entity 


than  household.  We  may  properly  and  ac- 
curately speak  of  'domestic'  manufactures, 
meaning  not  those  of  the  household  but  those 
of  a  county,  state,  or  nation,  according  to  the 
object  in  contemplation."  And  hence  the 
word  "domestic"  applies  to  the  locality  in 
which  the  statute  is  directed  and  gives  per- 
mission to  the  industries  there  practiced  to 
use  the  public  timber.  United  States  v. 
United  Verde  Copper  Co.,  25  Sup.  Ct  222, 
224,  196  U.  S.  207,  49  Ia  Ed.  449. 

The  words  "domestic  purposes,"  as  used 
in  an  ordinance  granting  a  franchise  to  a 
water  company,  include  "all  uses  which  con- 
tribute to  the  health,  comfort,  and  conven- 
ience of  the  family,  in  the  enjoyment  of  their 
dwelling  as  a  home."  Mitchell  v.  Tulsa  Wa- 
ter, Light,  Heat  &  Power  Co.,  95  Pac.  961, 
966,  21  Okl.  243  (quoting  and  adopting  defi- 
nition in  Crosby  v.  City  Council  of  Mont- 
ggmery,  18  South.  723,  108  Ala.  498). 

The  right  to  cut  timber  from  public  min- 
eral lands,  subject  to  mineral  entry  only,  for 
building,  agricultural,  mining,  or  other  "do- 
mestic purposes,"  given  to  any  bona  fide 
resident  of  certdin  states  and '  territories  by 
Act  June  3,  1878,  c.  150,  20  Stat.  88,  extends 
to  all  such  lands  in  the  state  or  territory, 
without  limitation  to  any  local  subdivision. 
Under  such  statute,  a  resident  of  Montana, 
where  he  observes  the  regulations  made  by 
the  Secretary  of  the  Interior  for  the  protec- 
tion of  undergrowth,  etc.,  may  lawfully  cut 
timber  for  firewood  'from  public  mineral 
lands  within  the  state,  and  ship  the  same 
to  any  part  of  the  state  for  sale  and  use 
there  in  households,  hoisting  works  in  mines, 
smelters,  or  other  local  purposes,  all  of 
which  are  "domestic  purposes*  within  the 
meaning  of  the  statute.  United  States  v.  Ed- 
gar, 140  Fed.  655,  659. 

"Domestic  purposes,"  as  used  In  a  con- 
tract whereby  a  gas  company  agreed  to  pay 
a  city  one-fifth  of  the  net  profits  from  the 
sale  of  gas  for  such  purposes,  includes  gas 
furnished,  not  only  to  the  homes  of  the  dty, 
but  to  offices,  stores,  churches,  and  the  like, 
where  its  principal  use  is  for  heating  and 
lighting,  and  not  for  power.  City  of  Erie  v. 
Erie  Gas  &  Mineral  Co.,  97  Pac.  468,  470, 
78  Kan.  348. 

Piiv.  Laws  1883,  c.  168,  chartering  a  wa- 
ter company  to  supply  water  for  "domestic" 
purposes,  requires  the  company  to  furnish 
water  to  operate  an  elevator  in  a  summer 
hotel ;  such  use  not  being  a  development  of 
power  for  commercial  or  industrial  purposes. 
Kimball  V.  Northeast  Harbor  Water  Co.,  78 
Atl.  865,  866,  107  Me.  467,  32  U  R.  A.  (N.  S.) 
805. 

A  contract  by  a  water  company  to  fur- 
nish a  town  with  water  "for  domestic  pur- 
poses, the  extinguishment  of  fires,  and  other 
lawful  uses,"  and  also  "for  public  and  do- 
mestic uses  and  purposes  of  the  inhabitants" 
of  the  town,  did  not  authorize  the  corpora- 


DOMESTIC  REMEDY 


132 


DOMESTIC  USE 


poratlon  to  famish  water  for  the  purpose  of 
creating  any  power  for  mechanical  purposes 
either  by  the  means  of  the  creation  of  steam 
or  for  the  propelling  any  water  motor  to 
the  prejudice  of  the  town  for  domestic  and 
Are  uses.  Mayor,  etc.,  of  Town  of  Boonton 
V.  United  Water  Supply  Co.,  64  AtL  1064, 
1065,  70  N.  J.  Eq.  602. 

BOMESTIO  llEMEDT 

^The  expression  'family  medicines'  Is 
synonymous  with  such  expressions  as  'do- 
mestic remedies,'  ^household  remedies,'  etc., 
found  in  the  statute  of  other  states  and  com 
mon  in  general  parlance.  It  includes  such 
things  as  camphor,  quinine,  paregoric,  spirits 
of  turpentine^  castor  oil,  and  salt  peter,  ep- 
som  salts,  etc.,  but  not  a  preparation  contain- 
ing sulphuric  add."  Lewis  v.  Brannen,  65 
S.  E.  189, 190,  6  Ga.  App.  419. 

In  determining  the  meaning  of  the  phrase 
''usual  domestic  remedies  and  medicines,"  as 
used  in  the  pharmacy  act,  providing  that, 
**in  rural  districts  where  there  is  no  register- 
ed pharmacist  within  five  miles,  it  shall  be 
lawful  for  retail  dealers  to  procure  license 
from  the  board  of  pharmacy  *  *  *  to 
sell  the  'usual  domestic  remedies  and  medi- 
cines,*" judicial  and  legislative  construction 
are  an  aid.  'Un  Cook  v.  People,  125  IlL  278, 
17  N.  E.  849,  it  was  said  that  under  a  similar 
statute  the  Jury  were  warranted  in  finding 
from  the  evidence  that  quinine  was  not  one 
of  the  'usual  domestic  remedies'  referred  to. 
In  People  v.  Fisher,  83  111.  App.  114,  the  court 
approved  an  instruction  reading:  'Although 
the  Jury  may  believe  from  the  evidence  that 
the  defendant  sold  iodine  and  quinine,  yet  if 
they  further  believe  from  the  evidence  that 
they  are  domestic  remedies,  then  the  defend- 
ant is  not  liable  for  such  sales.*  •  •  •  The 
New  York  pharmacy  act  originally  contained 
a  provision  permitting  'the  sale  of  the  usual 
domestic  remedies  by  retail  dealers  in  the 
rural  districts.'  Later  a  definition  was  add- 
ed of  which  the  following  was  the  substance 
and  finally  the  form:  *The  term  "usual  do- 
mestic remedies,"  here  employed,  means  medi- 
cines, a  knowledge  of  the  properties  of  which 
and  dose  has  been  acquired  from  common 
use  and  includes  only  such  remedies  as  may 
be  safely  employed  without  the  advice  of  a 
physician.'  ♦  •  •  It  will  be  observed  that 
the  meaning  pointed  to  in  these  expressions 
is  in  a  way  a  modification  of  that  adopted 
by  the  trial  court  The  phrase  'domestic  med- 
icines,' referring  to  those  remedies  which  are 
in  fact  used  by  a  nonprofessional  person  in 
his  own  home,  appears  to  have  been  diverted 
from  its  original  and  literal  import,  perhaps 
in  part  by  the  addition  of  the  qualification 
'usual,'  so  as  to  signify  such  substances  as 
are  commonly  kept  by  nonprofessional  per- 
sons in  their  own  homes  for  use  as  remedies 
in  the  absence  of  a  physician,  being  neces- 
sarily subi>tances  the  efiiect  of  which  is  a 
matter  of  general  knowledge,  so  that  no  spe- 
cial training  is  required  for  their  safe  ad- 


ministration. •  •  •  It  would  defeat  the 
manifest  purpose  of  the  law  to  hold  that 
under  these  provisions  a  defendant,  charged 
and  proved  to  have  received  money  for  recom- 
mending a  certain  substance  as  a  cure  for 
disease,  might  exculpate  himself  by  showing 
that  the  substance  he  recommended  was  a 
domestic  medicine,  in  the  sense  that  it  was 
a  well-known  remedy,  the  effect  of  which  was 
a  matter  of  common  knowledge."  State  v. 
Huff,  90  Pac.  279,  283,  75  Kan.  585,  12  L.  R. 
A.  (N.  S.)  1094. 

DOMESTIC     SERVAKT8  —  DOMESTICS 

A  "domestic  servant,"  according  to  Web- 
ster's international  Dictionary,  as  well  as 
Bouvier's  Law  Dictionary,  is  a  '"house  serv- 
ant; a  household  assistant;  one  who  lives 
in  the  family  of  another."  The  term  does 
not  extend  to  workmen  and  laborers  out 
doors.  Toole  Furniture  Co.  v.  Ellis,  63  S.  E. 
55,  67,  5  Ga.  App.  271. 

Fann  laaad 

A  farm  tenant  who  sometimes  worked  in 
a  store,  but  never  about  the  storekeeper's 
house,  was  not  a  "domestic  servant,"  ao  as 
to  require  submission  of  his  status  as  such 
in  a  trial  for  burglary  of  the  house.  Wil- 
liams v.  State  (Tex.)  143  &  W.  634^  636. 

DOMESTIC  SERVICE 

A  husband  suing  for  wrongful  injuries 
to  his  wife  cannot  recover  compensation  for 
the  loss  of  his  wife's  services  as  a  clerk  in 
his  store ;  such  services  not  being  the  domes- 
tic services  which  a  wife  owes  her  husband 
because  of  the  marital  relation,  the  duty  of 
support  being  placed  by  the  law  upon  the 
husband,  and  the  wife  having  the  correlative 
duty  of  caring  for  the  household  and  admin- 
istering to  the  needs  of  the  family.  Kirk- 
patrlck  V.  Metropolitan  St  B.  Co.,  107  S.  W. 
1025,  1026,  129  Mo.  App.  524. 

4 

DOMESTIC  USE 

"Domestic  use,"  as  the  term  is  used  in 
the  ordinance,  means  the  use  to  which  water 
is  applied  by  the  family,  for  family  use,  and 
includes  the  watering  of  animals,  but  it  does 
not  include  the  use  of  water  in  public  parks 
or  public  pleasure  resorts  maintained  by  the 
city,  or  the  temporary  quenching  of  the  thirst 
of  animals  while  engaged  in  labor  upon  the 
streets.  Water  Supply  Co.  of  Albuquerque  v. 
City  of  Albuquerque  (N.  M.)  128  Pac.  77,  79, 
43  L.  R.  A.  (N.  S.)  439. 

The  exclusive  right  under  an  ordinance 
to  construct  and  operate  w^aterworks  for  sup- 
plying the  streets,  lanes,  alleys,  squares,  and 
public  places,  and  for  extinguishing  fires,  is 
not  limited  by  a  provision  of  the  ordinance 
that  water  supplied  for  "domestic  use"  shall 
be  brought  from  wells  adjacent  to  a  designat- 
ed river,  and,  in  emergency,  from  the  river, 
to  a  waterworks  supplied  from  wells  adja- 
cent to  that  river,  and,  in  an  emergency,  from 
the  river;   water  for  "domestic  use"  not  in- 
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eluding  water  for  suppljring  the  streets,  etc, 
but  pertaining  to  uses  which  contribute  to 
the  health,  comfort,  and  convenience  of  the 
faniilj  in  the  enjoyment  of  their  dwelling  as 
a  home.  Mitchell  v.  Tulsa  Water,  Light, 
Heat  &  Power  Co.,  95  Pac.  961,  964,  21  Okl. 

BOMESTICATEB 

\Vliere  defendant  contended  that  the 
plaintiff  corporation  was  subject  to  the  in- 
solvent law  because  it  was  "domesticated" 
in  the  state,  the  court  presumed  the  word 
"domesticated"  was  intended  to  convey,  in 
conciliatory  form,  the  information  that  plain- 
tiff was  "domiciled"  in  the  state  and  there- 
fore barred  by  the  language  and  legal  opera- 
tion of  the  act.  Bergner  &  Ifingel  Brewing 
Co.  ▼.  Dreyfus,  51  N.  B.  581,  582,  172  Mass. 
154, 157,  70  Am.  St  Rep.  251. 

DOMICILE 

See   District  of  His  Domicile;    Lose  a 

Domicile. 
Change  of  domicile,  see  Change. 

*1>oiniclle"  is  a  ''place  wb^e  a  person 
lives,  or  has  his  home;  that  is,  where  one 
has  his  tme^  fixed,  permanent  home,  and 
principal  establishment,  and  to  which,  when- 
ever he  Is  absent,  he  has  the  Intention  of  re- 
turning. The  habitation  fixed  in  any  place 
lAithout  any  present  intension  of  removing 
therefrom."  SchmoU  v.  Schenck,  82  N.  E. 
^05,  807.  40  Ind.  App.  581  (quoting  and  adopt- 
ing the  definition  In  Anderson*s  Law  Diet) ; 
Barron  v.  aty  of  Boston,  72  N.  E.  951,  952, 
187  Mass.  168  (quoting  and  adopting  defini- 
tion In  Vlles  V.  City,  of  Waltham,  32  N.  E. 
901.  157  Mass.  542,  34  Am.  St.  Rep.  311); 
Ruby  V.  Pierce,  104  N.  W.  1142, 1143,  74  Neb. 
754  (citing  Wood  v.  Roeder,  63  N.  W.  853,  45 
Neb.  311);  In  re  Titlerington's  Estate,  106 
N.  W.  761,  762,  130  Iowa,  356 ;  In  re  Owlngs, 
140  Fed.  739,  740  (citing  Shelton  v.  Tiffin,  6 
How.  163,  12  L.  Ed.  387).  To  constitute  a 
"domicile"  but  two  elements  are  necessary, 
the  act  and  the  intention.  Stevens  v.  Larwill, 
84  S.  W.  113,  118,  110  Mo.  App.  140  (citing 
State  ex  rel.  Lowe  v.  Banta,  71  Mo.  App.  32 ; 
Greene  v.  Beckwith,  38  Mo.  384 ;  Johnson  v. 
Smith,  43  Mo.  499;  Tiller  v.  Abemathy,  37 
Mo.  196);  United  States  Trust  Co.  of  New 
York  V.  Hart,  135  N.  Y.  Supp.  81,  82,  150  App. 
Div.  413;  Anderson  v.  Blakesly,  136  N.  W. 
210,  213,  155  Iowa,  430 ;  Eaves  Costume  Co. 
T.  Pratt,  22  N.  Y.  Supp.  74,  75,  2  Misc.  Rep. 
420;  Ex  parte  Petterson,  166  Fed.  536,  541; 
Guggenheim  v.  City  of  Long  Branch,  70  Atl. 
338,  339,  80  N.  J.  Law,  246;  Holt  v.  Hendee, 
93  N.  E.  749,  752,  248  111.  288,  21  Ann.  Cas. 
202.  "A  residence  at  a  particular  place,  ac- 
companied with  positive  or  presumptive 
proof  of  an  intention  to  remain  there  for  an 
unUmlted  time."  Pope  v.  Williams,  56  Atl. 
543,  544,  98  Md.  59,  66  L.  R.  A.  398,  103  Am. 
St  Rep.  379  (quoting  and  adopting  definition 


in  Mitchell  v.  United  States,  21  Wall.  [88  U. 
S.]  350,  22  L.  Ed.  584).  *'The  place  where  a 
person  lives  and  has  his  home."  Humphrey 
V.  Humphrey,  91  S.  W.  405,  406, 115  Mo.  App. 
361  (citing  Mitchell  v.  United  States,  21  Wall. 
[88  U.  S.]  350,  22  L.  Ed.  584;  Anderson  v. 
Anderson's  Estate,  42  Vt.  350,  1  Am.  Rep. 
334 ;  Borland  v.  City  of  Boston,  132  Mass.  89, 
42  Am.  Rep.  424).  The  act  of  residence  doea 
not  alone  constitute  the  "domicile"  of  a  par- 
ty, but  it  is  the  fact  of  residence  accompanied 
by  an  intention  of  remaining  which  con- 
stitutes domicile.  Marks  v.  Marks,  75  Fed. 
321,  324.  It  means  residence  in  a  particular 
place  with  an  intention  to  remain  for  an 
indefinite  period  of  time.  Inhabitants  of 
Palmer  v.  Inhabitants  of  Hampden,  65  N.  E. 
817,  818,  182  Mass.  511.  As  appUed  to  the 
marriage  relation,  means  a  home  where  the 
husband  and  wife  dwell  together  in  amity. 
Buchholz  V.  Bnchholz,  115  Pac.  88,  90,  63 
Wash.  213,  Ann.  Cas.  1912D,  395.  It  denotes 
the  actual  or  constructive  presence  of  a  per- 
son in  a  given  place,  coupled  with  an  inten- 
tion to  remain  there  permanently.  People 
ex  rel.  Brooklyn  Children's  Aid  Soc.  v.  Hend- 
rickson,  104  N.  Y.  Supp.  122,  124,  125,  54 
Misc.  Rep.  337. 

Where  a  person  lives  is  prima  facia  his 
"domicile,"  unless  there  is  a  motive  for  that 
residence  not  inconsistent  with  a  clearly  es- 
tablished intention  to  retain  a  permanent 
residence  elsewhere.  Ennis  v.  Smith,  14 
How.  (55  U.  S.)  400,  423,  14  L.  Ed.  472. 

"Domicile"  is  the  place  where  one  has  his 
true  fixed  permanent  home  and  principal  es- 
tablishment, and  to  which,  whenever  he  is 
absent,  he  has  the  intention  of  returning, 
and  where  he  exercises  his  political  rights. 
There  must  exist  in  combination  the  fact  of 
residence  and  the  animus  manendi.  Resi- 
dence within  the  district,  to  give  the  court 
jurisdiction  of  proceedings  in  bankruptcy, 
must  be  bona  fide;  and  the  removal  of  a 
person  from  one  district  to  another,  for  the 
express  purpose  of  filing  a  petition  in  bank- 
ruptcy therein,  and  with  the  intent  of  leav* 
ing  the  district  as  soon  as  he  obtained  a 
discharge,  does  not  make  him  a  resident,  so 
as  to  confer  Jurisdiction  on  the  court.  In 
re  Gameau,  127  Fed.  677,  678,  62  C.  C.  A.  403. 

Every  person  must  have  a  domicile.  He 
can  have  but  one,  which,  when  once  estab- 
lislied,  continues  until  he  renounces  it  and 
takes  up  another  in  its  stead.  It  is  not  lost 
by  temporary  absence.  The  question  Is  one 
of  fact,  and  it  is  often  difiicult  to  determine. 
A  person  who  has  left  his  home  in  the  coun-r 
try,  and  moved  with  his  family  to  a  dty, 
where  he  has  a  residence,  with  no  fixed  in* 
tention  of  returning  to  his  country  home, 
which  he  has  rented  on  shares,  reserving 
three  rooms  in  the  house  for  his  own  use, 
becomes  a  resident  of  the  city,  and  is  liable 
to  be  taxed  as  such.  City  of  Lebanon  v. 
Riggers,  78  S.  W.  213,  214, 117  Ky.  430. 
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"One  cannot  acquire  the  right  to  vote  In 
this  state  by  a  sojourn  here  for  business  or 
pleasure,  however  long,  without  abandoning 
his  former  domicile.  There  must  not  only  be 
a  personal  presence  here  for  the  requisite 
time,  but  a  concurrence  therewith  of  an  In- 
tention to  make  the  place  of  Inhabitancy  the 
true  home."  Under  2  Mills'  Ann.  St.  §  4364, 
requiring  petitions  for  the  Incorporation  of  a 
town  to  be  signed  by  30  electors  owning  land 
and  residing  In  the  territory  sought  to  be 
Incorporated,  persons  who  moved  Into  the 
territory  temporarily,  merely  for  the  purpose 
of  signing  the  petition,  and  persons  who  were 
granted  land  solely  to  qualify  them  as  sign* 
ers  and  as  a  reward  for  signing,  were  not 
bona  fide  electors  and  landowners,  and  not 
qualified  as  signers.  People  ex  rel.  Saunier 
V.  Stratton,  81  Pac.  245,  246,  33  Colo.  464. 

The  old  domicile  continues  until  the  ac- 
quisition of  a  new  one,  and  while  in  transitu 
the  old  domlcle  remains,  for  a  "domicile"  Is  a 
residence  at  a  particular  place  accompanied 
with  positive  or  presumptive  proof  of  an  in- 
tention to  remain  there  for  an  unlimited  time. 
Llttlefield  v.  Inhabitants  of  Brooks,  50  Me. 
475,  477  (quoting  and  adopting  definition  in 
PhlUlm.  Dom.  p.  13). 

The  word  "domicile,"  as  used  in  General 
Order  6  of  the  General  Orders  of  the  United 
States  Supreme  Court,  providing  that,  in 
case  two  or  more  petitions  shall  be  filed 
against  the  same  individual  in  different  dis- 
tricts, the  first  hearing  shall  be  had  in  the 
district  In  which  the  testator  had  his  domi- 
cile, while  grammatically  fitting  the  10  days* 
habitation  of  the  bankrupt  in  the  Southern 
district,  should  while  rival  petitions  are  un- 
der consideration  be  held  to  mean  the  domi- 
cile which  has  existed  during  the  greater 
portion  of  the  preceding  six  months.  Where 
two  petitions  in  bankruptcy  have  been  filed 
against  the  same  individual,  one  in  the  dis- 
trict in  which  the  alleged  bankrupt  has  re- 
sided during  the  greater  part  of  the  preceding 
six  months,  and  the  other  in  a  district  into 
which  he  recently  removed  and  established 
his  residence,  the  former  Is  the  district  of 
his  domicile  within  the  meaning  of  General 
Order  No.  6.  In  re  Isaacson,  161  Fed.  779, 
781.     ^ 

Every  person  must  have  a  "domicile" 
somewhere,  and  can  have  but  one,  which, 
when  established,  continues  until  he  renounc- 
es it  and  takes  up  another  in  its  stead. 
Helm's  Trustee  v.  Commonwealth,  122  S.  W. 
196, 197,  135  Ky.  392. 

'*To  acquire  a  'domlcUe'  both  the  fact 
and  the  intention  must  concur.  Actual  resi- 
dence and  the  intention  to  remain  either 
permanently  or  for  an  indefinite  time,  with- 
out any  fixed  or  certain  purpose  to  return  to 
the  former  place  of  abode,  are  required  to 
constitute  a  change  of  domicile.  The  length 
of  the  residence  is  immaterial  provided  the 
other  elements  are  present  and  are  found  to 
exist"    Where  a  man  upon  marriage  went 


to  Massachusetts  with  his  wife.  Intending  to 
reside  there  permanently,  with  no  intention 
of  returning  to  his  previous  abode,  though  he 
was  undecided  as  to  the  particular  place 
where  he  would  reside,  and  another  selected 
an  apartment  for  him  and  his  wife,  which  he 
took  possession  of  by  sending  his  clothing  to 
it,  he  acquired  a  domicile  in  the  state,  though 
he  never  in  fact  occupied  the  apartment,  be- 
ing called  away  by  his  mother's  illness  in  an- 
other state,  and  so  lived  in  the  state  with  his 
wife,  within  a  statute  providing  that  a  di- 
vorce shall  not,  with  an  immaterial  exception, 
be  decreed  if  the  parties  have  never  Uved  to- 
gether as  husband  and  wife  in  the  state. 
Winans  v.  Winans,  91''N.  B.  394,  396,  205 
Mass.  388,  28  L.  B.  A.  (N.  S.)  992. 

Where  one,  bom  an  English  subject  in 
Canada,  removed  to  New  York,  there  engaged 
in  business,  became  naturalized,  afterwards 
closed  out  his  business,  declared  his  intention 
to  return  to  his  place  of  birth  to  live,  then 
became  non  compos,  and  a  committee  was  ap- 
pointed for  him  in  New  York,  who  took  him 
back  to  his  place  of  birth,  where  he  resided 
till  his  death,  a  sufiSdent  "domicile"  was  re- 
established there  to  confer  probate  Jurisdic- 
tion in  the  first  instance  on  the  courts  of  that 
country,  which  took  cognizance  of  his  will. 
In  re  Robltallle,  138  N.  Y.  Supp.  391,  392, 
78  Misc.  Rep.  108. 

''Domicile"  is  the  habitation  fixed  In  any 
place  without  any  present  Intent  of  removing 
therefrom,  and  ordinarily  is  a  pure  question 
of  fact.  There  can  be  but  one  domicile  of 
testacy  or  Intestacy,  and  the  fundamental 
idea  of  domicile  Is  a  relation  between  an  in- 
dividual and  a  particular  locality,  and  does 
not  depend  on  any  distinction  as  to  the  source 
of  the  local  law.  Mather  v.  Cunningham, 
74  Ati.  809,  813,  105  Me.  326,  29  L.  B.  A. 
(N.  S.)  761,  18  Ann.  Gas.  692. 

In  order  to  give  Jurisdiction  to  grant  a 
divorce  to  one  coming  to  ^e  state  from  an- 
other state,  there  must  be  an  actual  residence 
for  two  years-  with  intention  of  remaining,  so 
as  to  acquire  a  domicile  in  the  state;  the 
"domicile"  of  a  person  being  the  place  in 
which  he  has  voluntarily  fixed  his  habitation, 
with  a  present  intention  of  making  it  his 
home,  until  he  is  Induced  to  adopt  another 
permanent  residence  by  some  uncertain  or 
unexpected  event.  Williams  v.  Williams,  78 
Atl.  693,  695,  78  N.  J.  Eq.  13. 

A  wife  who  had  been  deserted  by  her 
husband  came  from  New  York  to  New  Jersey 
in  October,  1904,  and  filed  a  petition  October 
9,  1907.  She  resided  in  different  places  to 
find  an  inexpensive  place,  but,  not  two  years 
before  filing  her  petition,  fixed  her  perma- 
nent residence  at  Asbury  Park.  Her  inten- 
tion when  she  came  to  New  Jersey  was  to 
make  her  future  home  in  the  state.  Held* 
that  her  residence  in  the  state  from  the  be- 
ginning, with  her  intention  to  remain  here, 
gave  her  a  domicile  within  the  state  within 
the  dlvoyce  act  (P.  L.  1902,  p.  503),  requiring 
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two  years'  residence  In  the  state  during  the 
time  /or  which  the  desertion  continues;  the 
word  •'residence"  meaning  **donilcile.**  King 
T.  King,  71  AtL  687»  74  K  J.  £q.  824, 136  Am. 
St  Rep.  731. 

A  man's  "domicile''  is  determined  by  his 
actual  residence,  coupled  with  his  Intention 
to  remain.  Irrespective  of  the  residence  of  his 
ftmtily.  McGord  y.  Rosene,  80  Pac.  793,  794, 
39  Wash.  1. 

'•Domicile'*  may  be  defined  as  home.  A 
place  where  a  person  lives — Ms  only  place  of 
residence.  A  box  stall  at  a  fair  ground,  pro- 
Tided  with  inside  fastenings  to  its  doors, 
which  is  prepared  and  used  by  a  man  as  his 
office  and  sleeping  aimrtment,  the  place 
where  he  resides,  he  having  no  other  place  of 
abode,  and  which  contains  his  clothing,  his 
money,  and  all  his  belongings,  is  in  legal  ef- 
fect his  home  or  domicile.  Young  v.  State, 
IW  N.  W.  867,  868,  74  Neb.  346,  2  L.  R.  A. 
<N.  S.)  66. 

Under  Gen.  St  c.  107,  {  12,  which  pro- 
vides that  no  divorce  shall  be  decreed  If  the 
parties  have  never  lived  together  as  husband 
and  wife  in  this  state,  parties  must  have  a 
domicile  here,  and  a  resident  of  another  state 
coming  here  with  his  wife  to  seek  employ- 
ment, and,  fSalling  that,  returning  to  the  state 
of  his  residence  leaving  his  wife  here,  does 
not  acquire  a  "domicile,"  since  his  intention 
to  acquire  a  domidle  depended  upon  a  con- 
tingency that  never  happened.  Ross  v.  Ross, 
103  Mass.  575,  576,  577. 

"The  fact  that  the  defendant  never  ac- 
quired a  residence  in  another  place  and  that 
he  had  all  the  time  *  *  *  an  intention 
to  return  and  resume  housekeeping  with  his 
family  in  this  city  would  be  sufficient  to  con- 
stitute a  'domicile'  within  this  state.*'  Han- 
over Nat  Bank  v.  Stebbins,  23  N.  T.  Supp. 
529,  530,  69  Hun,  308. 

Aa  aCeeted  Iqr  a1weao« 

*'In  law  every  person  has  a  'domicile.' 
In  some  instances  it  may  be  different  from 
his  actual  abode.  Until  he  has  changed  it, 
which  is  a  combination  of  act  and  intention, 
it  continues  to  be  his  'domicile'  in  law. 
Where  one  has  an  actual  domicile,  and  de- 
parts from  it  temporarily,  intending  to  re- 
turn, it  will  remain  his  legal  domicile  for  all 
purposes."  Erwin  v.  Benton,  87  S.  W.  291, 
294,  120  Ky.  536,  9  Ann.  Gas.  264. 

One  who  owned  rekl  estate  and  personal 
property  and  had  paid  personal  tax  in  the 
town  in  which  he  died,  and  where  he  had 
lived,  was  "domiciled"  in  such  town,  though 
be  was  frequently  away  fh)m  it,  owned  prop- 
erty in  other  states,  and  had  declared  that  he 
expected  to  make  his  home  in  another  state. 
In  re  Dalrymple's  Estate,  64  Atl.  554,  555, 
215  Pa.  367. 

Defendant,  having  been  born  in  Missouri, 
in  1907  disposed  of  all  her  property  and  re- 
moved with  her  mother  to  France  to  study 


music.  She  remained  there  for  three  years, 
visiting  the  United  States  in  August,  1910, 
when  she  sang  under  complainant's  manage* 
ment  in  New  York  and  Philadelphia,  and 
made  a  brief  visit  to  her  grandparents  in 
Kansas  City.  She  returned  to  Paris,  wher6 
she  remained  until  September  20th  of  that 
year,  when  she  took  up  her  residence  in  Lon- 
don, remaining  there  until  September  12, 
1912,  when  she  came  to  the  United  States  to 
give  a  concert  in  Kansas  City.  She  testified 
that,  when  she  left  in  1907,  she  did  so  in- 
tending to  change  her  domicile  and  take  up  a 
residence  abroad,  and  that  when  she  went  to 
London  It  was  with  the  intention  of  remain- 
ing there  for  an  indefinite  period,  and  that 
she  had  not  then,  nor  at  any  time  since  her 
departure,  any  intention  of  returning  to  Mis- 
souri. Held,  that  defendant  was  not  a  citi- 
zen of  Missouri,  so  as  to  confer  jurisdiction 
on  a  federal  court  sitting  in  that  state  of  a 
suit  brought  against  her  by  complainant  & 
citizen  of  New  York.  Hammerstein  v.  Lyne. 
200  Fed.  165,  170. 

CitlsensUp  distinsniilied 

See  Citizenship. 

Home  diatinsiilslied 

The  word  "domicile"  is  nearly  synony- 
mous with  home.  Ex  parte  Petterson,  166 
Fed.  586,  541. 

"The  word  'home*  is  undoubtedly  the 
fundamental  idea  of  'domicile,*  though  calling 
a  place  'home*  as  a  matter  of  fact  may  not  be 
and  often  is  not  entitled  to  much  weight.** 
The  word  "home"  Is  very  frequently  used  with 
reference  to  a  place  other  than  the  legal  and 
permanent  domicile.  Pickering  v.  Winch,  87 
Pac.  763,  765,  769,  48  Or.  500,  9  L.  R.  A.  (N. 
S.)  1159  (quoting  and  adopting  definition  in 
Jacobs,  Dom.  {  72). 

See  Inbabltancy--Inhabitant. 

Besidenoe  dlstlngnlslied 

The  words  "residence**  and  "domicile** 
are  not  convertible  terms,  the  latter  being  a 
word  of  more  extensive  signification,  and  in- 
cluding, beyond  mere  physical  presence  at  the 
particular  place,  positive  or  presumptive 
proof  of  an  intention  to  make  it  a  permanent 
abiding  place.  Pendleton  v.  Gonunonwealth, 
65  S.  B.  586,  538,  110  Va.  229. 

"Domicile"  and  "residence**  are  not  syn- 
onymous; "domicile"  being  a  legal  relation 
existing  between  a  person  and  a  particular 
place  originating  In  residence  and  intention, 
or  created  by  operation  of  law  while  a  person 
may  have  as  many  residences  as  he  may 
choose,  and,  while  a  minor's  legal  domicile  is 
with  his  i>arents,  he  may,  with  consent  of 
his  father,  acquire  a  residence  in  another 
parish  to  earn  a  livelihood.  Oglesby  v.  Tur- 
ner, 54  South.  400,  402, 127  La.  1093. 

"Residence"  means  living  in  a  particular 
locality,  but  "domicile"  means  living  in  that 
locality  with  intent  to  make  it  a  fixed  and 
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permanent  home;  and  ''residence"  requires 
only  bodily -presence  as  an  inhabitant  in  a 
given  place,  while  "domicile"  requires  pres- 
ence in  that  place  as  well  as  an  intention  to 
make  it  a  domicile.  In  re  Newcomb's  Estate, 
84  N.  E.  950,  954,  192  N.  Y.  238. 

The  terms  •'residence"  and  "domicile" 
are  not  identical  for  all  purposes,  and  their 
^  meaning  is  different  under  the  rule  suspend- 
ing limitations  by  absence  from  the  state. 
McDowell  V.  Friedman  Bros.  Shoe  Co.,  115 
S.  W.  1028,  1031,  135  Mo.  App.  276. 

The  word  "residence"  indicates  the  place 
of  dwelling,  whether  permanent  or  tempora- 
ry, and  the  word  "domicile"  indicates  the 
real  home  of  the  deceased.  A  few  general 
rulto  may  also  be  noticed  in  this  connection. 
A  man  must  have  a  domicile  somewhere.  He 
cannot  have  two  at  the  same  time,  and  a 
domicile  once  gained  remains  until  a  new 
one  is  acquired.  Two'  things  must  concur  to 
effect  a  change  of  domicile.  There  must  be 
actual  residence  and  the  intent.  Mere  In- 
tention cannot  effect  the  change,  but  the  in- 
tention to  remain,  coupled  with  the  fact  of 
actual  residence,  establishes  the  domicile, 
notwithstanding  a  floating  Intention  to  re- 
turn at  some  future  time.  And  this  intention 
need  not  be  to  remain  for  a  definite  time. 
"A  change  of  domicile  does  not  depend  so 
much  upon  the  intention  to  remain  in  the 
new  place  for  a  definite  or  indefinite  period 
as  upon  the  fact  that  it  is  without  a  definite 
Intention  to  return;  and  even  an  intention 
to  return  at  a  remote  or  indefinite  period  may 
be  controlled  by  other  circumstances  estab- 
lishing tlie  fact  of  domicile  in  the  new  place." 
In  re  Titterington's  Estate,  106  N.  W.  761, 
762,  130  Iowa,  356  (citing  Tuttle  v.  Wood, 
88  N.  W.  1056, 115  Iowa,  507 ;  Cohen  v.  Dan- 
iels, 25  Iowa,  88;  Vanderpoel  v.  O'Hanlon, 
5  N.  W.  119,  53  Iowa,  246,  36  Am.  Kep.  216 ; 
Church  V.  Crossman,  49  Iowa,  444;  State  v. 
Groome,  10  Iowa,  308). 

"The  distinction  between  'residence'  and 
'domicile,'  in  the  law  of  process  and  attach- 
ment, is  very  clearly  marked  by  the  decisions. 
^Domicile'  is  a  much  broader  term  tfilan  that 
of  *r€8idence.*  A  man  may  have  his  domicile 
in  one  state,  and  actually  reside  in  another, 
or  in  a  foreign  country.  If  he  has  once  had 
a  residence  in  a  particular  place,  and  remov- 
ed to  another,  but  with  the  intention  of  re- 
turning after  a  certain  time,  however  long 
that  may  be,  his  domicile  is  at  the  former 
residence,  and  his  residence  at  the  place  of 
his  habitation."  Atkinson  v.  Washington  & 
Jeffei-son  College,  46  S.  E.  253,  259,  54  W.  Va. 
32  (quoting  Drake,  Attach.  §  59). 

The  word  "domicile,"  in  a  statute  w^hich 
provides  that  no  person  who  is  an  inhabitant 
of  the  state  shall  be  sued  out  of  the  county 
in  which  he  has  his  domicile,  except  in  cer- 
tain cases,  is  used  in  the  sense  of  "residence." 
There  may,  however,  be  a  difference  between 
a  man's  residence  and  liis  domicile.    He  may 


have  his  domicile  in  one  place,  and  still  may 
have  a  residence  in  another;  for,  altbiough 
a  man  for  most  purposes  can  be  said  to  have 
but  one  domicile,  he  may  have  aeveral  resi- 
dences. Pearson  v.  West,  77  S.  W.  944,  945, 
97  Tex.  238  (quoting  Brown  v.  Boulden,  18 
Tex.  431,  434). 

The  word  "resides,"  in  Laws  1901,  p.  588, 
c.  96,  providing  that  any  town  not  maintain- 
ing a  high  school  shall  pay  for  the  tuition  of 
any  child  who  with  parents  "resides"  in  said 
town,  and  who  attends  a  high  school  in  an- 
other town,  means  actual  habitation,  and  not 
a  legal  "domicile,"  which  is  acquired  by  resi- 
dence and  an  intention  of  making  it  a  home; 
and,  where  a  father  who  lived  oif  a  farm  In 
a  town  sold  his  stock  and  removed  to  an- 
other town  with  his  family,  and  there  kept 
house,  without  any  definite  intention  either 
to  make  the  latter  town  his  home  or  of  re- 
turning to  the  former  town  within  which  he 
was  taxed,  and  wherein  he  voted,  the  former 
town  was  not  liable  to  pay  to  the  latter  town 
for  the  tuition  of  his  child  attending  higli 
school  in  the  latter  town.  Lisbon  School 
Dist  No.  1  V.  Landaff  Town  School  Dist., 
74  Atl.  186,  187,  75  N.  H.  324. 

"Domicile"  is  not  the  same  as  "resi- 
dence," as  the  first  expression  Indicates  the 
fixed  and  permanent  residence  to  which  one 
when  absent  has  the  Intention  of  returning. 
The  other  merely  indicates  the  place  of 
dwelling,  whether  permanent  or  temporary. 
In  re  Brannock,  131  Fed.  819,  922  (quoting 
and  adopting  the  definitions  in  Fitzgerald  v. 
Arel,  16  N.  W.  712,  63  Iowa,  104,  18  N.  W. 
713,  50  Am.  Rep.  733;  Mann  v.  Taylor,  78 
Iowa,  355,  43  N.  W.  220). 

"Residence"  and  "domicile"  are  some- 
times distinct,  and  in  contemplation  of  the 
attachment  law  the  domicile  of  the  defend- 
ant may  be  in  this  state,  while  the  actual 
residence  Is  In  another.  Hollander  v.  Cen- 
tral Metal  &  Supply  Co.,  71  Atl.  442.  448, 109 
Md.  131,  23  L.  R.  A.  (N.  S.)  1135. 

"Residence,"  it  has  been,  frequently  held, 
is  largely  a  matter  of  intention.  That  is  the 
very  language  used  in  an  extract  from  an 
opinion  by  the  Attorney  General  appearing 
in  Jewett's  Election  Manual,  1907,  p.  378. 
It  is  a  word  which  Is  ordinarily  distinguish- 
able from  "domicile,"  and  in  cases  in  which 
it  is  distinguished  from  domicile  it  Imports 
less  fixity  of  tenure.  It  is  not  dependent 
upon  the  quantity  of  possession  that  a  man 
may  have  about  him  at  a  given  place,  nor 
necessarily  upon  the  length  of  time  that  he 
spends  at  a  particular  place.  And  this  la 
particularly  so  in  the  absence  of  proof  that 
a  man  spends  the  larger  part  of  his  time  at 
some  other  place;  but  the  prevailing  author- 
ities in  this  state  seem^  to  hold  that,  despite 
the  use  in  a  seemingly  contrastive  manner  of 
the  two  terms  "residence"  and  "domicile"  in 
the  election  law  (see  Laws  1896,  pp.  913,  914, 
c,  909,  I  34,  subds.  1,  2,  as  amended),  those 
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terms  are  to  be  regarded  as  practically  syn- 
onymous where^  the  question  of  the  exercise 
of  a  franchise  is  concerned,  and  that  in  the 
case  of  a  voter  there  most  not  only  be  an 
intention  to  regard  a  certain  place  as  his 
Toting  residence,  but  condact  appropriate  to 
and  indicatlTe  of  that  intention.  People  t. 
Acritelli,  110  N.  Y.  Supp.  430,  446,  67  Misc. 
R^.  574. 

''A  'residence'  is  one  thing,  and  a  'domi- 
cile* another.  A  person  may  have  as  many 
residences  as  he  may  choose,  but  can  have 
but  one  domicile.  Residence  does  not  imply 
permanency,  or  the  animo  manendi,  as  does 
the  word  •domicile/  "  The  term  "residence," 
as  used  in  Const.  La.  art  197,  fixing  the 
qualiflcation  of  voters,  does  not  mean  "dom- 
icile." Estoplnal  v.  Michel,  46  South.  907, 
908,  121  La.  879,  19  L.  R.  A.  (N.  S.)  759 
(quoting  and  adopting  the  definition  in  State 
ex  rel.  Egan  v.  Steele,  33  La.  Ann.  910) ;  Es- 
toplnal V.  Vogt,  46  South.  908,  909,  121  La. 
883. 

There  may  be  a  domicile  without  an 
actual  present  residence,  and,  vice  versa, 
there  may  be  a  present  residence  without  a 
domicile,  as  in  case  of  foreign  ministers  who 
reside  abroad  without  losing  their  domicile  in 
the  United  States,  and  cabinet  ministers  and 
members  of  Congress,  who  reside  in  Wash- 
ington, but  are  domiciled  in  their  respective 
states.  A  man  may  have  two  or  more  resi- 
dences, but  only  one  domicile.  He  chooses 
which  one  of  the  residences  shall  be  his  domi- 
cile, and  his  choice  is  final.  If  made  in  good 
faith,  although  he  may  spend  less  time  at 
his  domicile  than  at  his  residence.  The 
marks  of  the  domicile  include  the  character 
of  the  place,  and  the  acts  and  declarations 
of  the  party  in  connection  therewith,  provid- 
ed the  declarations  are  made  in  good  faith, 
and  ante  litem  motam.  Duke  v.  Duke,  62 
Atl.  466,  467,  70  N.  J.  Bq.  135. 


"1 


'Domicile,"  strictly  speaking,  is  the  re- 
lation which,  the  law  creates  between  an  in- 
dividual and  a  particular  place  or  country, 
and  each  case  Is  dependent  upon  its  own 
particular  facts.  "Domicile"  Is  not  in  a  legal 
sense  synonymous  with  ^'residence."  A  per- 
son may  have  more  than  one  residence  and 
more  than  one  home,  in  the  ordinary  accept- 
ance of  those  terms,  but  he  can  have  only  one 
"domicile,"  and  the  law  requires  that  for  the 
Kuccession  of  his  property,  he  be  domiciled 
somewhere.  The  word  "home"  is  the  funda- 
mental idea  of  "domicile,"  and  the  fact  that 
one  calls  a  place  his  "home"  may  not  be  of 
much  weight  In  detennlnlng  whether  or  not 
it  is  his  "domicile."  To  constitute  a  "domi- 
cile" there  must  be  a  fixed  habitation  or 
abode  in  a  particular  place,  and  the  inten- 
tion to  remain  there  permanently.  There 
must  be  "residence,"  actual  or  inchoate,  and 
the  nonexistence  of  any  intention  to  make  a 
''domicile"  elsewhere,  and  these  two  elements 
omat  concur.    As  said  by  Dicey  in  his  Con- 


flict of  Laws,  p.  79:  "The  domicile  of  any 
person  is,  in  general,  the  place  or  country 
which  is  in  fact  his  permanent  home,  but  is 
in  some  cfises  the  place  or  country  which, 
whether  in  ftict  his  home  or  not,  is  determin- 
ed to  be  his  home  by  a  rule  of  law."  In 
regard  to  a  change  of  domicile,  the  court 
says:  "Mere  change  of  residence  is  not  of 
itself  proof  of  a  change  of  domicile  unless 
accompanied  by  an  intention,  express  or  im- 
plied, to  abandon  the  old  domicile  and  ac- 
quire a  new  one.  Within  the  principle  of 
law  declared  in  the  decisions,  a  person  may 
reside  for  pleasure  or  health  in  one  place 
without  forfeiting  or  surrendering  his  domi- 
cile or  legal  residence  in  another,  if  he  so 
intends.  It  is  not  residence  alone,  but  it  is 
the  intention  of  the  person,  expressed  or 
implied  from  the  facts  in  evidence,  conjoin- 
ed with  residence,  that  determines  domicile. 
Every  person  sui  juris  and  capable  of  con- 
trolling his  personal  movements  may  change 
his  domicile  at  pleasure,  but  a  change  of 
domicile  involves  intention  as  the  dominant 
factor.  To  constitute  a  change  of  domicile 
three  things  are  essential:  (1)  Residence  in 
another  place;  (2)  an  intention  to  abandon 
the  old  domicile;  and  (3)  an  intention  of  ac- 
quiring a  new  one;  or,  as  some  writers  ex- 
press it,  there  must  be  an  animus  non  rever- 
tendi  and  an  animus  manendi,  or  animus  et 
factum."  Pickering  v.  Winch,  87  Pac  763, 
765,  766, 48  Or.  500,  9  L.  R.  A.  (N.  S.)  1159  (cit- 
ing Jacobs,  Dom.  §§  63,  72, 136;  Wharton,  Con- 
flict of  Laws,  i  21;  Dicey,  Conflict  of  Laws,  p. 
79;  3  Cyc.  p.  865;  Caldwell  v.  Pollak,  8  South. 
546,  91  Ala.  853;  Ennls  v.  Smith,  14  How. 
400,  423,  14  L.  Ed.  472;  Isham  v.  Gibbons  [N. 
Y.]  1  Bradf.  Sur.  69;  Gilman  v.  Oilman,  52 
Me.  165,  83  Am.  Dec.  502;  Tipton  v.  Tipton,  8 
S.  W.  440,  87  Ky.  245 ;  Long  v.  Ryan  [Va.l  80 
Orat.  718;  Stout  v.  Leonard,  '37  N.  J.  Law, 
492;  Berry  v.  Wilcox,  62  N.  W.  249,  44  Neb. 
82,  48  Am.  St.  Rep.  706 ;  Hayes  v.  Hayes,  74 
111.  312,  316;  Dupuy  v.  Wurtz,  53  N.  Y.  556, 
561;  vV^hite  v.  Brown,  1  Wall.  C.  C.  217,  29 
Fed.  Cas.  982 ;  Cruger  v.  Phelps,  47  N.  Y.  Supp. 
61,  21  Misc.  Rep.  252). 

The  term  "residence,"  used  by  the  Con- 
stitution in  fixing  the  qualification  of  voters, 
does  not  mean  "domicile,"  but  the  abode  at 
which  a  man  actually  lives  and  works;  the 
purposes  of  the  requirement  being  to  pro- 
vide a  term  of  educational  probation  and  to 
prevent  a  colonization  of  voters.  This  abode 
may  be  a  lodging  house,  and  it  makes  no 
dlflference  that  the  man  may  have  In  another 
parish  a  home  where  he  keeps  his  wife  and 
children.  The  words  "actual  bona  fide  res- 
ident" mean  more  than  the  word  "resident."^ 
A  person  moving  out  of  the  state,  with  his 
wife  and  child  and  household  effects,  and 
residing  and  working  in  another  state,  can- 
not be  considered  as  an  "actually  bona  fide 
resident"  of  the  precinct  from  which  he  re- 
moved. Article  197  of  the  Constitution  ex- 
cludes  constructive  residence  based  merely 
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on  intentions.  State  ex  rel.  Fleming  v.  Joyce, 
49  South.  210,  220,  221,  123  La.  631  (citing 
Estopinal  v.  Michel,  46  South.  907,  121  La. 
879,  19  L.  R.  A.  (N.  S.)  769;  Estopinal  v. 
Vogt,  46  South,  908,  121  La.  883). ' 

Plaintiff  in  May,  1884,  was  married  to 
A.,  and,  while  she  was  still  his  wife,  during 
the  same  month  he  married  E.,  she  being  hla 
plural  wife.  Thereafter  he  went  to  England 
as  a  missionary,  and  took  with  him  his  wife 
E.  and  her  children,  and  resided  and  worked 
there.  During  his  absence  in  England,  his 
wife  A.  built  a  house  In  Salt  Lake  City,  with 
money  furnished  by  plaintiff,  and  during 
plaintilTs  absence  lived  therein.  Plaintiff 
never  saw  the  house  nor  lived  in  It  until  aft- 
er his  return  from  England,  during  which 
time  summons  was  attempted  to  be  served 
on  him  in  an  action  brought  by  defendant  by 
leaving  a  copy  at  such  house  with  his  wife 
A.,  on  which  Judgment  was  rendered  against 
him  by  default,  concerning  which  he  had  no 
knowledge  until  he  returned  from  England. 
Held,  that  such  house  was  not  plaintifTs 
''usual  place  of  abode"  within  Gomp.  Laws 
1907,  {  2948,  subd.  8,  authorizing  substituted 
service  by  leaving  a  copy  of  the  process  at 
the  defendant's  usual  place  of  abode  with  a 
suitable  person  at  least  fourteen  years  of 
age;  the  term  "place  of  abode**  as  so  used 
being  the  place  where  defendant  lives  or 
abides,  his  "then  present  residence,"  and  is 
not  synonymous  with  "domicile."  Grant  v. 
Lawrence,  108  Pac.  931,  933,  37  Utah,  450, 
Ann,  Gas.  1912C,  280. 

Under  Code  Civ.  Proc.  §  2150,  the  pro- 
vision that  an  application  for  the  discharge 
of  an  insolvent  debtor  must  be  addressed  to 
the  county  court  of  the  county  "in  which  he 
resides"  means  that  the  debtor  must  have  his 
*'domi<?ile"  in  Such  county.  Counsel  for  peti- 
tioner urged  that  the  "residence"  required 
by  the  Code  did  not  imply  the  place  of  domi' 
die,  but  the  court  held  that  while  it  might 
be  that  a  Chinese  merchant  whose  domicile 
was  in  Hongkong,  but  his  business  residence 
in  New  York,  could  properly  apply  for  a 
discharge,  a  petitioner  domiciled  in  New  Jer- 
sey could  not  apply.  In  re  Dlmock,  39  N.  Y. 
Supp.  501,  502,  4  App.  Div.  301. 

Consolidated  School  Law,  Laws  1894,  c. 
556,  tit.  7,  §  36,  provides  that  the  common 
schools  shall  be  free  to  all  persons  of  certain 
age,  "residing  in  the  district"  Held  that, 
where  an  orphan  child  had  been  placed  by  a 
society  in  the  home  of  a  resident  of  a  school 
district  under  an  arrangement  whereby  the 
society  paid  for  his  board  and  clothing, 
he  was  entitled  to  school  privileges  as  a  res- 
ident, though  there  was  no  arrangement  as 
to  the  term  of  his  abode  in  the  district;  the 
well-recognized  policy  of  the  state  relating 
to  education,  as  expressed  In  Const  art,  9, 
I  1;  School  Law,  Laws  1894,  c.  556,  tit  7,.§§ 
11,  59,  60;  and  Compulsory  Education  Law, 
Laws  1894,  e.  671,  §§  2,  13,  making  it  obvious 


that  it  was  not  the  legiiilative  intent  to  em- 
ploy the  word  "residence,"  as  used  in  the 
school  law,  in  the  narrow  sense  of  "domi- 
cile." People  ex  rel.  Brooklyn  Children's  Aid 
Soc.  V.  Hendrickson,  104  N.  Y.  Supp.  122, 124, 
125,  54  Misc.  Rep.  337. 

Inhabitancy  and  residence  do  not  mean 
precisely  the  same  thing  as  "domicile,"  when 
the  latter  term  is  applied  to  personal  estate ; 
but  they  mean  a  fixed  and  permanent  abode 
or  dwelling  plaoe  for  the  time  being,  as  con- 
tradistinguished from  a  mere  temporary  lo- 
cality of  existence.  There  must  be  a  settled 
fixed  above,  an  intention  to  remain  perma- 
nently at  least  for  a  time,  for  business  or 
other  purposes,  to  constitute  a  residence 
within  the  legal  meaning  of  that  term.  De- 
fendant, after  the  rendition  of  the  Judgment 
sued  on,  went  to  Idaho,  where  she  lived  with 
her  daughter  in  a  rented  house,  and  taught 
school  there  continuously  thereafter,  except 
during  vacations,  when  she  generally  return- 
ed to  Washington,  always  with  the  intention 
of  returning  to  Idaho  before  the  succeeding 
school  year,  Her  visits  to  Washington  were 
made  to  different  localities,  and  not  to  the 
farm  where  she  had  previously  resided;  the 
house  there  having  been  first  deserted  and 
then  wrecked  by  a  windstorm  and  finally 
consumed  by  fire.  Held,  that  defendant,  aft- 
er going  to  Idaho,  became  a  nonresident  of 
Washington  within  Ballinger's  Ann.  Codes  & 
St.  {  4808,  providing  that  the  time  that  a 
person  shall  reside  out  of  the  state  shall  not 
be  taken  as  a  part  of  the  time  limited  for  the 
commencement  of  the  action.  Dignam  v. 
Shaff,  98  Pac.  1113,  1115,  51  Wash.  412,  22 
L.  R.  A.  (N.  S.)  996  (quoting  definition  In 
Wrigley*s  Case  [N.  Y.l  4  Wend.  602;  Frost 
V.  Brisbin  [N.  Y.]  19  Wend.  11,  32  Am.  Dec. 
423). 

"Domicile"  and  ''citizenship**  are  sub- 
stantially synonymous  terms  in  most  cases, 
but  there  is  a  marked  distinction  between 
"domicile"  and  "residence";  the  term  "res- 
idence" indicating  a  place  of  abode,  whether 
permanent  or  temiwrary,  while  "domicile"  de- 
notes a  fixed  permanent  residence,  to  which, 
when  absent,  one  has  the  intention  of  return- 
ing, and  when  there  has  been  an  actual  re- 
moval with  intent  to  make  a  permanent  res- 
idence, and  the  acts  of  the  party  correspond 
with  the  purpose,  the  change  of  domicile  Is 
completed,  and  the  law  forces  on  him  the 
character  of  a  citizen  of  the  state  where  he 
has  chosen  his  domicile,  although  he  may 
have  formerly  declared  that  he  nevertheless 
considered  himself  a  citizen  of  the  state  he 
had  left  Harding  v.  Standard  Oil  Co.,  182 
Fed.  421,  423,  424. 

A  corporation  organized  to  establish  and 
maintain  a  school  in  a  town  for  the  educa- 
tion of  young  persons  residing  therein  may 
recdve  pupils  who  are  not  domiciled  inhab- 
itants of  the  town,  and  may  receive  any 
young  person  temporarily  .or  permanently  re- 
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siding  In  the  town,  and  one  who  takes  up  a 
temporary  abode  therein  for  the  mere  pur- 
pose of  receiving  Instruction  at  the  school  is 
a  resfdoit  therein;  restdence  not  neoessa- 
lily  importing  domicile.  Bewltt  v.  Wheeler 
Sdiool  and  library,  72  AtL  936,  887,  82 
Conn.  188. 


''Domicile/'  in  its  general  and  popular 
sense,  denotes  residence  and  should  be 
treated  as  synonymous  therewith.  St.  Louis 
Southwestern  Ry.  Co.  v.  McKnight,  89  S.  W. 
755,  758,  99  Tex,  289  (citing  Texas  &  Pacific 
Ry.  Co.  V.  Edmlsson  [Tex.]  52  S.  W.  635). 

At  common  law  the  words  '^residence" 
and  "domicile"  were  used  interchangeably; 
a  domicile  being  a  residence  at  a  particular 
place,  accompanied  with  proof  of  an  intent 
to  remain  there  for  an  unlimited  time^  and  a 
residence  being  the  abode  of  a  person  or  in- 
cumbent or  his  benefice — opposed  to  nonresi- 
denee.  State  ex  reL  Kelly  t.  Shepperd,  117  | 
S.  W.  1169,  U72,  218  Mo.  656,  131  Am.  St. 
Rep.  568. 

The  terms  "residence"  and  "domldle" 
haye  the  same  meaning  as  used  in  the  attach- 
ment statutes  making  certain  grounds  for 
attachment  depend  on  residence.  McDowell 
▼.  Friedman  Bros.  Shoe  Co.,  115  S.  W.  1028, 
1031,  135  Mo.  App.  2T8. 

The  word  "residence,"  in  the  statute  fix- 
ing the  venue  of  actions^  is  synonymous  with 
the  word  "domicile,*'  and  the  domicile  of  a 
person  is  the  place  in  which  he  has  voluntari- 
ly fixed  his  abode,  not  with  a  temporary  pur- 
pose, but  with  the  intention  of  making  it  his 
present  home.  Wyrick  y.  Wyrick,  145  B.  W. 
144,  146,  162  Mo.  App.  723. 

"Residence,"  as  used  in  the  Code  of  Ciyll 
Procedure,  excepting  those  sections  relating 
to  attachment  and  service  of  process,  and  as 
used  in  otitier  statutes,  excepting  those  re- 
lating to  taxation,  is  generally  synonymous 
with  "domicile,**  imd  means  the  permanent 
home  and  place  to  which,  whenever  absent 
for  purposes  of  business  or  pleasure,  one  in- 
tends to  retam.  Hislop  v.  Taaffe,  125  N.  T. 
Supp.  614,  615,  141  App.  Div.  40. 

As  used  in  Rem.  &  Bal.  Code,  |  1284, 
subd.  1,  providing  that  wills  shall  be  proved 
and  letters  testamentary  or  of  administra- 
tion shall  be  granted  in  the  county  in  which 
decedent  was  a  resident  or  had  his  place  of 
abode  at  his  death,  the  word  "resident"  im- 
ports a  domidla  BuchhoUs  v.  Buchholz,  115 
Pac.  88,  89,  68  Wash.  213,  Ann.  Cas.  1912D, 
396.  i 

The  word  "residence,'*  as  used  in  Const 
art  2,  f§  1,  2,  providing  who  are  qualified 
electors,  was  there  used  as  equivalent  to 
"domicile,"  and  was  not  Intended  to  be  un- 
derstood in  the  more  restricted  sense  of  ac- 
tual habitation  or  abode.  State  ex  reL 
Ck>ldsworthy  v.  Aldrich,  14  B.  L  171,  175. 


There  is  little  or  no  distinction  between 
"residence**  of  the  voter  or  Juror  and  his 
"domicile."  There  is  no  technical  definition 
as  to  what  constitutes  a  "residence,"  but  it 
is  chiefiy  a  question  of  intent  The  term 
"residence"  implies  permanency,  or  for  an  ^|i- 
deflnlte  period.  Hence  temporary  absence  of 
a  juror  from  the  parish  of  his '  residence 
will  not  destroy  his  qualification  for  jury 
service  therein,  when,  though  living  and 
working  in  another  part  of  the  state,  he  had 
no  intention  to  change  his  permanent  abode. 
State  V.  Wlmby,  48  South.  984.  985,  119  La. 
139,  12  L.  R.  A.  (N.  S.)  98,  121  Am.  St  Rep. 
507,  12  Ann.  Cas.  648  (citing  24  Cyc.  p.  200). 

The  "residence"  referred  to  in  Co4e,  art 
16,  §  35,  providing  that  a  bill  for  divorce 
sHliU  be  brought  In  the  court  where  either 
the  plaintiff  or  defendant  resides,  is  equiva- 
lent to  "domicile."  Harrison  v.  Harrison, 
84  Atl.  67,  58,  117  Md.  607. 

"Residenoe,"  as  used  in  a  statute  re- 
quiring a  spedfled  prior  residence  in  the 
state  aa  a  jurisdictional  prerequisite  to  the 
commencement  of  an  action  for  divorce 
means  "domicile."  Beeman  v.  Kltzman,  99 
N.  W.  171, 172, 124  Iowa,  86. 

"Residence,''  within  24  Del.  Laws,  c.  221, 
I  9,  authorizing  an  action  for  divorce  when^ 
at  the  time  the  cause  of  action  arose,  titbeat 
party  was  a  bona  fide  resident  of  the  state 
and  so  continued,  denotes  a  residenoe  within 
the  legal  meaning  ef  the  word  "domidte^" 
which  means  a  place  wbere  a  person  lives,  or 
hafl  his  home,  and  to  wlildli,  when  absent 
be  Intends  to  return,  aadl  from  which  he 
has  no  present  purpose  to  depart;  and  a 
bona  fide  resident,  though  a  subject  of  a  for- 
eign sovereign,  may  on  proper  grounds  sue 
for  divorce.  Cohen  v.  Cohen  (DeL)  84  AtL 
122,  123. 

A  wife  who  had  been  deserted  by  her 
husband  came  from  New  York  to  New  Jersey 
in  October,  1904,  and  filed  a  petition  Octo- 
ber 9,  1907.  She  resided  in  different  places 
to  find  an  inexpensive  place,  but,  not  two 
years  before  filing  her  petition,  fixed  her 
permanent  residence  at  Asbury  Park.  Her 
Intention  when  she  came  to  New  Jersey  was 
to  make  New  Jersey  her  future  home  in  the 
state.  Held,  that  her  residence  in  the  state 
from  the  beginning,  with  her  intention  to  re- 
main here,  gave  her  a  domicile  within  the' 
state  within  the  divorce  act  (P.  L.  1902,  p. 
503),  requiring  two  years'  residence  in  the 
state  during  the  time  for  which  the  desertion 
continues;  the  word  "residence"  meaning 
"domicile."  King  v.  King,  71  Ati.  687,  74  N. 
J,  Eq.  824,  135  Am.  St  Rep.  731. 

The  word  "reeddmoe,"  as  employed  in 
the  election  statutes,  is  synonymous  with 
''home^'  or  "domicile,**  and  means  a  fixed  or 
permanent  abode  or  habitation  to  which  tlM 
I)arty,  when  absent,  Intends  to  return.  The 
xesidence  of  an  unmiupriad  man,  wltiiin  Oode^ 
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I  1090,  declaring  that  no  person  shall  vote 
in  any  precinct  but  that  of  his  residence, 
and  section  642,  providing  that  each  qualified 
elector  may  vote  at  a  municipal  election 
who  Is  a  resident  of  the  city»  etc.,  and  at 
the  time  has  been  ten  days  a  resident  of 
the  precinct  in  which  he  offers  to  vote,  is 
the  place '  where  he  rooms  and  sleeps,  and 
not  the  place  where  he  takes  his  meals. 
State  V.  Savre,  105  N.  W.  387,  388,  129  Iowa, 
122, 3  L.  R.  A.  (N.  S.)  455, 113  Am.  St  Rep.  452 
(citing  Vanderpoel  v.  O'Hanlon,  5  N.  W.  119, 
53  Iowa,  24G,  36  Am.  Rep.  216;  Sharp  v. 
Mclntire,  46  Pac.  115,  23  Colo.  99 ;  State  ex 
rel.  Goldsworthy  v.  Aldrich,  14  R.  I.  171; 
Chase  v.  Miller,  41  Pa.  403 ;  Hannon  v.  Griz- 
zard,  te  N.  C.  115). 

The  words  "residence"  and  "domiclla" 
are  synonymous  terms  under  the  Wisconsin 
Statutes,  and  the  domicile,  when  it  is  once 
acquired.  Is  not  lost  until  the  party  actually 
acquires  another  in  another  locality.  For 
purposes  of  taxation,  a  person  must  have  a 
residence  or  domicile  somewhere,  and  can- 
not abandon  a  domicile  once  acquired  un- 
til he  has  actually  acquired  another.  Kel- 
logg T.  Winnebago  County  Supers,  42  Wis. 
97,  107  (citing  Hall  v.  Hall,  25  Wis.  600). 

The  terms  **resldence,"  "abode,"  "domi- 
cile," and  kindred  terms,  though  differing 
somewhat  In  meaning,  when  used  in  inheri- 
tance tax  laws  have  been  held  to  be  synony- 
mon&  In  re  Moir's  Estate,  69  N.  E.  905,  907, 
207  111.  180,  99  Am.  St  Rep.  205  (dtlng 
OooL  Tax.  [2d  Ed.]  p.  369;  Thomdike  ▼. 
City  of  Boston,  1  Mete.  [42  Mass.]  242; 
Hayes  v.  Hayes,  74  111.  312,  316;  Du  Puy  y. 
WnrtE,  53  N.  Y.  656,  561). 

For  purposes  of  taxation,  the  word  "res- 
idence," as  used  in  the  statutes,  means  *'dom- 
icUe."  Barhydt  v.  Cross  (Iowa)  136  N.  W. 
525,  528,  40  L.  R.  A.  (N.  S.)  986. 

At  common  law  the  words  "residence" 
and  "domicile"  were  used  interchangeably 
and  had  practically  the  same  meaning.  The 
word  "domicilje"  is  defined  by  Mr.  Burrill 
as  being  a  residence  at  a  particular  place, 
accompanied  with  positive  or  presumptive 
proof  of  an  intention  to  remain  there  for  an 
uhlimlted  time;  and  residence,  as  defined 
by  Blackstone,  is  "the  abode  of  a  person 
or  incumbent  or  his  benefice  opposed  to  non- 
jresidence."  Where  a  person  works  a  farm 
keeping  a  furnished  room  in  a  house  there- 
on which  he  occupied,  when  there  and  claim- 
ed his  residence  there,  but  generally  and 
continuously  lodged  with  his  parents  in  an- 
other school  district  because  they  were  old 
and  'helpless  and  he  considered  it  his  duty 
to  stay  with  them  at  night,  returning  to 
his  farm  every  morning,  the  district  where 
his  farm  was  situated  was  the  district  of 
his  residence  within  Rev.  St  1899,  c  149, 
providing  that  all  personal  property  shall  be 
assessed  in  the  county  and  district  where  the 
iMvaera. Inside..   State ;ex  ireL  Kelly  v.  Shep- 


herd, 117  S.  W.  1169,  1172,  218  Mo.  656,  131 
Am.  St  Rep.  568. 

Generally  speaking,  "domicile"  and  "resi- 
dence" mean  the  same  thing.  And  an  in- 
habitant is  defined  to  be  one  who  has  his 
domicile  in  a  place  or  his  fixed  residence 
there.  A  person's  residence  is  the  place  of 
his  domicile,  or  the  place  where  his  habita- 
tion is  fixed  without  any  present  intention 
of  removing  therefrom.*  State  v.  Snyder,  82 
S.  W.  12,  23,  182  Mo.  462  (citing  Crawford 
V.  Wilson  [N.  Y.]  4  Barb.  504 ;  Cooley,  Const. 
Lim.  pp.  903,  904). 

• 

Under  Code  Civ.  Proc  |  984,  providing 
that  actions  not  specified  in  the  two  preced- 
ing sections  must  be  tried  in  the  county  in 
which  one  of  the  parties  resided  at  the  time 
the  action  was  commenced,  the  word  'Re- 
sided" means  a  permanent  residence.  One's 
home,  as  distinguished  trom  a  mere  stopping 
place  for  the  transaction  of  either  business 
or  pleasure.  It  is  nearly  or  quite  synony- 
mous with  the  word  "domiciled,"  the  per- 
manent home  and  the  place  to  which,  what- 
ever absent,  one  intends  to  return.  H^ce 
under  the  statute  where  defendant  lived  witb 
his  family  at  a  certain  place  where  he  kept 
his  horses,  carriages,  and  servants,  had  busi- 
ness interest,  and  paid  taxes,  and  maintain- 
ed an  oflSoe  for  the  transaction  of  business 
at  another  place  where  he  k^t  an  apartment 
which  he  used  while  at  the  latter  place  trans- 
acting business,  the  former  place  was  his 
residence.  Washington  v.  Oliomaa,  92  N.  1^. 
Supp.  994,  996,  103  App.  DiV.  423. 

domxchjb  bt  operatiox  of  x«aw 

"Domicile  by  operation  of  law"  is  the 
domicile  which  a  woman  acquired  by  mar- 
riage. Flynn  v.  Fidelity  &  Casualty  Co., 
145  Fed.  265,  266. 

Where  a  husband  and  wife  were  married 
and  resided  in  Utah  where  the  husband 
abandoned  the  wif^,  the  "domicilB  of  matr 
rimony"  continued  in  the  state  of  Utah. 
State  ex  reL  Aldrach  v.  Morse,  87  Pac  705» 
706,  31  Utah,  213.  7  L.  R.  A.  (N.  S.)  1127* 

The  "domicile  of  an  infant"  follows  that 
of  the  father,  notwithstanding  the  fact  that 
the  parents  had  separated  and  the  father 
had  promised  to  return  the  child  to  the 
mother  at  her  request  Lanning  v,  Gregory 
(Tex.)  101  S.  W.  484,  485. 

"TThe  'domicile*  of  an  infant  is  that  of 
his  father.  •  •  •  This  domicile  remains 
until  the  infant  legally  acquires  another, 
and,  since  the  law  conclusively  disables  in- 
fants from  acting  for  themselves  during 
minority,  their  domicile  cannot  be  altered  by 
their  own  acts  before  reaching  majority. 
Uence  the  legal  domicile  of  infant  orphans 
is  at  the  place  where  the  father  was  domi- 
ciled at  the  time  of  his  death*"  In  the  ab- 
sence of  proof  to  the  contrary,  it  will  be 
presumed  that  the  minor  children  and  heirs 
of  a  deceased  person  were  residents  of  tho 
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place  of  decedent's  residence  at  tbe  time  of 
his  death.  In  re  Banting's  Estate,  84  Pac 
100,  112,  30  Utah,  251  (quoting  and  adopting 
definition  in  Woerner,  Law  of  Guardianship, 
PPL  80,  81). 

DOKXcnotiX:  of  choice 

To  acquire  a  "domicile  of  choice,"  there 
most  concur  two  things,  an  intention  to 
cbange  and  a  taking  up  of  an  actual  abode 
at  the  place  selected  as  a  new  domicile; 
and  a  new  domicile  is  not  acquired  until 
there  is  not  only  a  fixed  intention  of  estab- 
lishing a  permanent  residence,  but  also  the 
carrying  out  of  the  intention  by  actual  resi- 
dence. Boyd's  Ex'r  v.  Commonwealth,  149 
S.  W.  1022,  1023,  149  Ky.  764,  42  L.  R.  A. 
(X.  S.)  580. 

DomciuB  or  cobfobatioh 

The  "domicile  of  a  corporation**  is  with- 
in the  jurisdiction  that  creates  it,  but  it  is 
a  well-settled  principle  that  foreign  corpo- 
rations seeking  to  do  business  within  another 
jarisdiction,  with  some  exceptions,  can  only 
enter  it  for  the  purpose  of  doing  business 
under  a  penult,  when  it  is  ?equired,  and  the 
law  granting  the  permission  can  impose  con- 
dltious  that  practically  submit  such  corpo- 
ration to  the  Jurisdiction  of  the  state,  so  far 
as  pertains  to  the  business  there  carried  on. 
State  V.  Fidelity  &  Deposit  Co.  of  Maryland, 
80  S.  W.  544,  550,  35  Tex.  Ciy.  App.  214. 

Railroad  corporations  chartered  by  other 
states,  but  owning  and  operating  railroads 
in  this  states  have  the  status  of  residents 
of  this  state,  although  they  are  not  dtlBens 
of  it,  within  the  meaning  of  clause  1  of  sec- 
tion 2  of  article  3  and  clause  1  of  section  2 
of  article  4  of  the  Constitution  of  title  United 
States,  nor  ''domiciled'*  in  this  state  in  the 
technical  sense  of  that  term.  Baltimore  & 
0.  R.  Co.  V.  AUen,  52  S.  S.  465,  472,  58  W. 
Va.  388,  3  L.  R.  A.  (N.  8.)  608.  112  Am.  St 
Rep.  975  (criticising  Railroad  Co.  t.  Rogers, 
44  S.  E.  800,  52  W.  Va.  450,  62  L.  R.  A.  178. 

The  principal  office  or  place  of  business 
of  a  corporation,  especially  in  connection  with 
the  taxation  of  its  property  at  such  place, 
means  its.  "domtcfle,**  wlil^  is  the  {flace 
wliere  its  goyeming  power  resides  and  is  ex- 
ercised, and,  under  the  Tennessee  statutes, 
where  its  charter  is  registered,  and  not  where 
its  ordinary  business  Is  conducted.  Southern 
Eip.  Co.  V.  Patterson.  123  S.  W.  353,  359,  122 
Tenn.  279  (citing  1  Desty,  Tax*n,  p.  341). 

Where  defendant  contended  that  the 
plaintiff  corporation  was  subject  to  the  in- 
solyent  law  because  it  was  "domesticated" 
in  the  state,  the  court  presumed  the  word 
''domesticated''  was  intended  to  convey,  in 
conciliatory  form,  the  information  that  plain- 
tiff was  "domiciled''  in  the  state  and  there- 
fore barred  by  the  language,  and  legal  opera- 
tion of  the  act^  Beirgnes  ^  Engel  Bfewing 
Co.  ?.  Dreyfus,  51  W.  t3.  53;l,  532,  172  Maas. 
li>4, 157,  70  Am.  St.  Rep.  251. '     r  . 


BOiaCILE  OF  ORIGnr 

The  ''domicile  of  origin"  is  defined  as  the 
primary  domicile  of  every  person  subject  to 
the  common  law.  In  re  McBlwaine's  Will, 
187  N.  Y.  Supp.  681,  682,  77  Misc.  Rep.  817. 

The  place  of  one^s  birth  is  his  "domicile 
of  origin,'*  and  during  minority  he  is  without 
power  to  change  the  domicile,  though  it  may 
be  changed  for  him  by  his  parent,  guardian, 
or  person  having  legal  custody  of  him;  but 
after  majority  he  may  change  the  domicile 
and  obtain  a  domicile  of  choice.  Boyd's  Bx'r 
V.  Commonwealth,  149  S.  W.  1022,  1023,  149 
Ky.  764,  42  L.  R.  A  (N.  S.)  580. 

DOMIOrUART   LETTERS 

Letters  testamentary  are  of  two  kinds, 
"domiciliary  letters"  and  ancillary  letters"; 
the  first  being  issued  at  the  place  of  the  testa- 
tor's domicile,  and  the  latter  at  some  place, 
other  than  domicile,  where  personalty  of  the 
testator  is  found.  Such  letters  depend  upon 
the  situs  of  such  personalty,  and  do  not  au- 
thorize the  administrator  or  representative  to 
perform  any  act  or  to  reduce  to  possession 
personalty  not  within  territorial  authority  of 
the  court  where  issued.  Locliwood  v.  United 
States  Steel  Corp.  138  N.  T.  Supp.  725,  727, 
153  App.  Dir.  655. 

BOMIOIXilATED 

"Domiciliated,"  in  a  foreign  state,  means 
that  residence  in  such  state  is  Intended  to  be 
permanent,  with  no  Intention  of  returning  to 
a  former  residence.  A  temporary  removal, 
accompanied  at  all  times  by  an  intention  to 
reoccupy  the  former  home,  will  not  forfeit  a 
homestead  right  once  enjoyed  in  the  state. 
Gaar,  Scott  ft  Co.  v.  Burge,  110  S.  W.  181, 
184,  49  Tex.  Oiv.  App.  690  (citing  Cent  Diet; 
Holliman's  Heirs  v.  Peebles,  1  Tex.  689; 
Hardy  v.  De  Leon,  5  Tex.  235;  Lumpkin  v. 
Nicholson,  SO  S.  W.  568^  10  Tex.  Civ.  App. 
108). 

DOMINANT  CAUSE 

As    proximate    cause,    see    Proximate 
Cause. 

DOMINANT  ESTATE  OR  TENEMENT 

A  '^dominant  estate**  consists  In  property 
situated  above  or  higher  than  that  of  a  lower 
or  subservient  estate.  Walther  v.  City  of 
Cape  Girardeau,  149  S.  W.  36,  38,  166  Mo. 
App.  467. 

*'When  one  part  of  an  estate  is  dependent 
for  enjoyment  on  some  use  in  the  nature  of 
an  easement  in  the  other  part,  and  the  owner 
conveys  either  part  without  express  provision 
on  the  imbject,  the  part  so  dependent,  thence 
called  the  "dominant  estate,"  carries  or  re- 
serves with  it  an  easement  of  such  use  in  the 
other,  thence  called  the  "'servient  estate.". 
WUere  plaintiff,  owning  a  city  lot  on  which 
two  stores  were  e^ect^  s^ara^  by  a  divi- 
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sion  wall,  conveyed  the  south  half  of  the  lot 
to  defendant,  which  included  the  whole  divi- 
sion wall,  and  did  not  reserve  any  easement 
in  the  wall  or  the  property  conveyed,  no  im- 
plied easement  existed  that  entitled  plaintiff 
to  use  the  wall  to  sustain  bis  remaining  prop- 
erty, where  there  was  no  reason  why  plaintiff 
could  not  construct  a  new  wall  on  his  own 
property  to  sustain  his  building.  Cherry  v. 
Brizzolara,  116  S.  W.  668,  671,  89  Ark.  309, 21 
U  E.  A.  (N.  S.)  508. 

DOMINIO 

As  defined  in  the  Encyclopedia  of  Law 
and  Procedure,  "dominio"  is  the  right  or 
power  to  dispose  freely  of  a  thing,  if  the  law, 
the  will  of  the  testator,  or  some  agreement 
does  not  prevent  Reade  v.  Lea,  95  Paa  131, 
140, 14  N.  M.  442;  OastlUero  v.  United  States, 
2  Black,  1,  17  L.  Ed.  360. 

DOMINION 

See  Complete  Dominion. 

The  word  "dominion,"  in  the  rule  that  a 
donor,  to  make  a  valid  gift  inter  vivos  or 
causa  mortis,  must  part,  not  only  with  the 
possession,  but  with  the  dominion,  of  the 
property,  means  perfect  control  in  right  of 
ownership;  and  dominion  of  personalty  und^r 
a  gift  from  a  married  woman  wilL  not  be  full 
in  the  donee,  though  the  donor  had  absolute 
title,  if  the  delivery  by  the  donor  was  legally 
imperfect,  because  acting  alone  and  without 
her  husband's  consent  to  her  exercise  of  the 
authority  of  disposition.  Bledsoe  v.  Fitts, 
106  8.  W.  1142,  1144,  U45,  47  Tex.  Civ.  App. 
57& 

'^Dooodnion,'*  as  applied  to  a  conveyance, 
means  ''to  pass  the  instrument  of  writing 
from  one  man  to  another,  as  symbolic  of  his 
transferring  the  land  to  the  person  to  whom 
it  is  delivered."  Lancaster  y.  Lee,  51  S.  E. 
139, 141,  71  S.  C.  280. 

An  instruction  that  if,  at  the  time  of  the 
execution  of  the  will,  testator  was  so  clearly 
under  the  ''dominion'*  of  any  person  as  to  pre- 
vent the  free  exercise  of  his  Judgment,  he 
was  lacking  in  testamentary  capacity,  was 
not  open  to  the  objection  that  it  did  not  qual- 
ify "dominion"  by  "wrongful,"  as  the  element 
of  wrongfulness  was  imparted  to  the  word 
"dominion"  by  the  qualification  that  it  must 
go  to  the  extent  of  depriving  the  testator  of 
the  free  exercise  of  his  Judgment  Dowie  v. 
Sutton,  81  N.  E.  395,  396,  401,  227  lU.  183, 
118  Am.  St  Rep.  266. 

DONATE— DONATION 

See  Onerous  Donation;  Bemnn^ratiye  Do- 
nation. 

A  "donation"  is  the  act  by  which  the 
owner  of  a  thing  voluntarily  transfers  the 
title  and  possession  of  the  same  from  himself 
to    another    person    without   consideration. 


It  is  that  which  is  transferred  gratuitous- 
ly, or  without  a  valuable  consideration. 
It  is  also  public  and  serves  some  general 
purpose  as  distinguished  from  a-  '1[>resent" 
It  is  an  act  of  kindness  and  courtesy  or 
respect,  as  distinguished  from  a  *'gift" 
which  is  private  and  benefits  the  individ- 
ual. State  ex  rel.  Western  Const  Co.  v. 
Board  of  Com'rs  of  Clinton  County,  76  N.  E. 
986,  994,  166  Ind.  162  (citing  Bouv.  Law 
Diet.;  Webster's  Diet;  Encyclopaedic  Diet.; 
Crabbe). 

"Donations"  inhibited  by  Const  art  1, 
par.  20,  providing  that  no  donation  of  land 
shall  be  made  by  the  state  or  any  municipaL 
corporation  to  or  for  the  use  of  any  society^ 
association,  or  corporation,  means  pure  gifts. 
Trustees  of  Rutgers  College  v.  Morgan,  60 
Atl.  205,  207,  71  N.  J.  Law,  663.  But  payment 
by  the  dty  of  a  recognized  moral  obligation 
assumed  by  it  for  services  rendered  at  its 
request  is  within  the  leglslatlYe  power  to 
authorize,  and  does  not  constitute  a  donation 
or  appropriation  of  public  funds  within  such 
prohibition.  Monis  &  E.  B.  Co.  v.  City  of 
Newark,  70  Atl.  194, 196,  76  N.  J.  Law,  665. 

Const  art  4,  {  46,  prohibiting  the  Gener- 
al Assembly  from  making  any  grant  of  public 
money  to  any  individual,  association,  munic- 
ipal, or  other  corporation  whatsoever,  does 
not  prohibit  the  Legislature  from  making  use 
of  an  individual  or  a  corporation  as  a  means 
through  which  it  may  apply  appropriations 
to  lawful  purposes;  and  hence  an  ordinance 
of  a  dty  appropriating  money  to  cover  the 
expenses  incurred  by  a  policeman  while  in 
the  performance  of  his  duties  as  such  officer 
in  removing  a  nuisance  from  a  public  street, 
as  expressly  required  by  law,  is  not  a  "dona- 
tion of  public  money  to  an  individuar*  in  vio- 
lation of  the  Constitution.  State  ex  rel.  Ap- 
plegate  v.  Taylor,  123  S.  W.  892,  914,  224  Mo. 
393  (quoting  and  adopting  State  ex  reL  Crow 
V.  St  Louis,  73  S.  W.  623,  174  Mo.  125,  91 
L.  B.  A.  593). 

BONATIO  CAUSA  MORTIS 

See  Gift  Causa  Mortis. 

DOK ATio  nmat  vivos 

See  Gift  Inter  Vivos. 

According  to  the  lexicographers,  a  "dona- 
tion" is  a  gift,  and  a  gift  is  something  which 
is  freely  given  and  without  consideration,  but 
that  is  not  according  to  the  law. of  Louisiana. 
According  to  the  Louisiana  Code,  there  are 
three  kinds  of  donations,  viz.,  gratuitous  do- 
nations, the  onerous  donation,  and  the  re- 
munerative donation;  the  first  being  the  free 
gift,  the  second  being  a  gift  burdened  with 
charges  imposed  by  the  donor,  the  third  being 
a  gift  the  object  of  which  is  to  recompense' 
for  services  rendered.  In  either  case,  the  do- 
nation must  be  made  by  authentic  act  and 
it  must  be  accepted  by  the  donee  In  precise 
terms.  Ackerman  v.  Lamer,  40  South.  581, 
587, 116  La,  lOL      • 
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DONATION  (In  CItU  Iaw) 

See  61ft;  Onerous  Donation;  Remuner- 
ative Donation. 

DOHATIOK  BEEB 

The  term  ''donation  deed,*'  as  used  in 
Mansf .  Dig.  |  4475,  providing  tliat  "no  action 
for  the  recovery  of  any  lands  or  the  posses- 
sion thereof  against  any  person  or  persons,  or 
their  heirs  or  assigns,  who  may  hold  such 
lands  •  •  •  nnder  a  'donation  deed' 
from  the  state  shall  he  maintained  unless  it 
appears  that  the  plaintiff's  ancestors  or  pred- 
ecessors or  grantor  was  seised  or  possessed  of 
the  land  in  question  within  two  years  next 
before  the  oonmiencement  of  such  suit  or  ac- 
tion,*' means  a  deed  executed  by  the  auditor 
or  commissioner  of  state  lands  whereby  lands 
forfeited  to  the  state  on  account  of  the  non- 
paTment  of  taxes  are  conveyed  to  actual  set- 
tlers who  have  made  improvements  and  re- 
sided thereon  to  the  extent  and  in  the  manner 
pr^ribed  by  the  statutes,  or  who  have  un- 
dertaken to  .do  sa  Beasley  v.  Equitable  Se- 
caiities  Co.,  84  8.  W.  224^  228,  72  Ark.  601. 

DONE 

See  Business  Done;  Permanently  Done. 

Under  a  deed  conveying  land  In  consider- 
ation that  the  grantee  would  cultivate  it  and 
give  the  proceeds  to  the  grantor  during  her 
life,  and.  If  the  grantee  failed  to  do  this  and 
the  grantor  became  dissatisfied,  the  deed  to 
be  null  and  void  and  the  grantee  to  have  pay 
■*for  what  she  has  done,"  where  the  grantee 
failed  to  perform  the  agreement,  and  the 
grantor  thereupon  became  dissatisfied  and 
brought  suit  for  a  cancellation,  the  grantor 
was  entitled  to  recover  the  land  and  its  rental 
valoe  during  the  grantee's  occupancy,  and 
the  grantee  was  entitled  to  the  enhancement 
in  value  of  the  land  from  improvements  made 
by  her  and  to  the  value  of  her  work,  labor, 
and  services,  but  only  so  far  as  they  were  of 
benefit  to  the  grantor,  since  the  work  could 
not  be  said  to  have  been  **done"  for  the  gran- 
tor If  of  no  benefit  to  her.  Jones  v.  SandUn, 
75  S.  B.  1075, 1076,  160  N.  a  150. 

Under  said  Implied  covenants,  an  incum- 
brance upon  property  at  the  time  the  grantor 
acquired  the  title  to  it  is  not  within  the  cove- 
nant against  incumbrances  '*done,  made  or 
snffered**  by  the  grantor,  unless  it  appears 
that  he  was  under  personal  obligation  to  pay 
it  Polak  V.  Mattson,  128  Pac.  89,  91,  22  Ida- 
ho, 727. 

The  use  of  the  words  "done  in  the  pres- 
ence of  two  witnesses,  in  lieu  of  "signed  and 
sealed  in  the  presence  of,"  does  not  render  a 
tax  deed  void.  The  word  "done"  is  as  broad 
as,  if  4ot  broader  than,  the  words  "signed 
and  sealed,"  and  may  comprehend  the  idea 
of  the  execution  as  well  as  the  signing  and 
seaUng.  Smith  7.  Philips,  41  South.  527,  529, 
51  FUl  327. 


'DONEE 

As  assignee,  see  Assignee. 

While  a  usufructuary  use  may  be  given 
under  a  will,  without  devising  the  entire  es- 
tate, an  equitable  estate  given  is  sufficient  to 
make  the  person  to  whom  it  is  granted  a 
"donee,"  within  the  statute  against  perpetui- 
ties. Henry  v.  Hen£lerson,  58  South.  354, 
357,  101  Miss.  75L 

DOOM 

Under  an  assessment  of  specific  bank 
stock  and  money  at  interest,  where  defend- 
ant had  returned  no  list  and  the  assessors 
had  no  knowledge  of  any  particular  items 
of  money  at  interest,  but  the  assessment  rep- 
resented their  judgment  of  the  amount  for 
which  defendant  was  liable  to  be  taxed  on 
that  account,  the  assessment  of  money  at  in- 
terest was  a  "doom"  so  called,  and  included 
all  forms  of  interest-bearing  securities  wheth- 
er represented  by  bonds,  notes,  or  otherwise. 
Sweetslr  ▼.  Chandler,  66  AtL  584,  686,  98 
Me.  145. 

DOOR 

See  Front  Door ;  Permanent  Door. 
Doors  hung,  see  On  and  Hung. 

A  sherllTs  return  on  an  order  providing 
for  the  surrender  and  reissue  of  county  war- 
rants, reciting  that  the  sheriff  posted  notices 
at  each  "entrance"  to  the  courthouses  in  two 
places  specified,  sufladently  showed  that  the 
notices  were  posted  at  the  courthouse  "door," 
as  required  by  statute.  Yell  Ck)unty  ▼•  Wills, 
108  S.  W.  618,  619,  83  Ark.  229. 

BOOBWAT 

See  Principal  Doorway. 

OOP 

A  *'dop**  is  an  implement  for  holding  a 
diamond  In  position  to  polish  the  facets,  the 
table,  and  the  culet,  in  distinction  from  the 
harder  or  more  violent  processes  of  cutting 
the  diamond.  American  Patent  Diamond 
Dop  Co.  V.  Wood,  189  Fed.  391,  392. 

DORMANCY— DORMANT 

While  the  statute  relative  to  dormant 
judgments  does  not  define  "dormancy"  or 
apply  to  a  condition  arising  on  the  death  of 
a  party  to  the  Judgment,  such  condition  is 
constantly  spoken  of  as  "dormancy,"  and  a 
long  line  of  decisions  have  assimilated  this 
condition  to  that  of  a  Judgment  dormant  for 
want  of  the  timely  issuance  of  execution,  un- 
til they  must  be  regarded  as  practically  iden- 
tlcaL  Manley  v.  Mayer,  75  Pac.  650,  556, 
68  Kan.  377, 1  Ann.  Gas.  825. 

DORMANT  JUDGMEKT 

A  "dormant  Judgment"  is  one  that  has 
not  been  satisfied  or  barred  by  lapse  of  time, 


DORMANT  JUDGMENT 


144 


DOUBLE 


but  is  temporarily, Inoperativo,  so  far  as  the 
right  to  issue  execution  is  concerned.  Gale 
Mfg.  Co.  V.  Dupree  (Tex.)  140  S.  W.  1048, 
1051  (citing  3  Words  and  Phrases,  p.  2183); 
General  Electric  Co.  v.  Hurd,  171  Fed.  984, 
986 ;  White  v.  Ress,  115  N.  W,  301,  302,  80 
Neb.  749  (quoting  and  adopting  definition  In 
Draper  v.  Nixon,  8  South.  489,  93  Ala.  436). 

A  "dormant  Judgment"  is  one  on  which 
execution  was  not  Issued  ivlthin  the  time  al- 
lowed by  law.  Spiller  t.  HoUinger  (Tex.) 
148  S.  W.  338,  340.  It  1h  a  judgment  Yrtth- 
out  generative  vitality.  In  order  that  it  may 
have  efficiency,  it  must  be  awakened  revivi- 
fied. It  does  not  authorize  the  issuance  of 
an  execution,  and  all  proceedings  based  on 
such  Judgment  are  void.  Denny  v.  Ross,  79 
Pac.  502,  503,  70  Kan,  720. 

The  word  ^'dormant,"  as  applied  to  Judg- 
ments, Is  broad  enough  to  cover  judgments 
which  have  not  wholly  lost  their  vitality, 
but  which  cannot  support  an  execution  for 
want  of  necessary  parties.  Manley  v.  Mayer, 
75  Pac.  550,  556,  68  Kan.  377,  1  Ann.  Gas. 
825. 

Under  Rev.  St  Mo.  1899,  §  4022,  provid- 
ing that  executions  cannot  be  issued  by  a 
justice  of  the  peace  after  three  years  with- 
out revivor,  a  Judgment  not  revived  within 
three  years  is  "dormant" ;  in  a  state  of  sus- 
pended animation,  in  wliich  state  nothing  can 
be  done  toward  enforcing  it.  Bick  v.  Boyd, 
100  S.  W.  1128,  1129,  124  Mo.  App.  58. 

A  Judgment  obtained  in  a  justice's  court 
is  "dormant,"  where  the  execution  issued 
thereon  is  more  than  seven  years  old,  and 
neither  the  execution  nor  any  official  entry 
thereon  has  been  entei^d  upon  the  superior 
court  execution  docket,  although  it  has,  with- 
in the  period  named,  been  entered  on  the 
general  execution  docket,  and  under  such 
circumstances  will  not  support  garnishment 
proceedings.  Ingram  v.  Jackson  Mercantile 
Co.,  58  S.  E.  372,  373,  2  Ga.  App.  218. 

A  decree  for  alimony  is  not  a  Judgment 
within  the  meaning  of  Rev.  St  §  5380,  which 
provides  that  a  judgment  on  which  execution 
has  not  issued  for  five  years  shall  become 
"dormant"  and  shall  cease  to  operate  as  a 
lien  on  real  estate;  nor  within  section  5357, 
which  provides  for  the  revivor  of  a  "dormant 
Judgment"  Leniert  v.  Lemert,  74  N.  E.  194, 
195,  72  Ohio  St  364,  106  Am.  St  Rep.  621, 
2  Ann.  Cas.  914. 

A  "dormant  Judgment"  Is  a  debt  of  rec- 
ord, and  the  rule  requiring  the  defendant 
to  plead  the  statute  of  limitations  if  he  de- 
sires to  take  advantage  of  the  bar  applies 
to  a  proceeding  Instituted  thereon,  whether 
it  be  an  ordinary  suit  on  the  judgment,  or  a 
scire  facias  to  revive  the  same.  Helms  v. 
Marshall,  49  S.  E.  733,  734,  121  Ga.  769  (citing 
Lewis  V.  Allen,  68  Ga.  400). 

DORMANT  PARTNER 

A  "dormant  partner"  is  one  who  takes 
no  part  in  the  business  and  whose  connection 


with  it  is  unknown.  Both  secrecy  and  in- 
activity are  implied  thereby.  National  Bank 
of  Salem  v.  Thomas,  47  N.  Y.  15,  19  (citing 
Pars.  Partn.  33^;  Winship  v.  Bank  of  United 
States,  5  Pet  [30  U.  S.]  673,  8  li.  Ed.  216; 
North  y.  Bloss,  30  N.  Y.  874) ;  Wm.  h.  Allen 
ft  Co.  V.  Davids,  49  S.  E.  846,  848,  70  B.  C. 
260  (ciUng  Reab  v.  Pool,  8  S.  E.  703,  30  S.  C. 
140,  144).  A  partner  who,  though  inactive, 
was  not  a  secret  partner,  and  henoe  not  a 
dormant  partner,  was  not  relieved  of  the 
necessity  of  giving  notice  of  retirement  to 
escape  liability  for  goods  sold  to  the  firm 
under  the  old  name.  Griggs  &  Co.  v.  Levy, 
117  N.  Y.  Supp.  116,  117,  63  Misc.  Rep.  348. 

Where  a  **partuershlp"  w&s  composed  of 
three  persons,  but  two  of  them  were  the 
sole  administrative  agents  thereof,  using 
their  Judgment  for  the  judgment  and  skill  of 
the  partnership  without  consultation  with 
the  third  partner  as  to  any  matters  connect- 
ed with  the  partnership,  the  third  partner, 
who  permitted  the  other  two  to  hold  them- 
selves out  and  to  act  as  the  sole  members  of 
the  firm,  was  a  "dormant  partner,"  within 
the  construction  given  to  that  term  that  it 
implies  the  quality  of  secrecy  and  inactitvity, 
but  that  it  is  often  used  as  synonymous  with 
"unknown,"  and  that  a  "dormant  partner" 
combines  in  himself  the  character  of  both 
the  secret  and  the  silent  partners.  Knelsley 
Lumber  Co.  v.  Edward  B.  Stoddard  Co.,  109 
S.  W.  840,  841,  845.  131  Mo.  App.  15. 

DOSER 

A  *'doser"  is  a  flat  car  equipped  with 
wings,  constructed  of  steel  and  wood,  which 
may  be  raised  and  lowered^  the  purpose  of 
which  is  to  improve  the  railway  roadbed  close 
to  the  ends  of  the  ties.  Winter  v.  Great 
Northern  Ry.  Co.,  136  N.  W.  1089,  118  Minn. 
487. 

DOTAL  PROPERTY 

"Dotal  property"  is  that  which  the  wife 
brings  to  the  husband  to  assist  him  in  bearing 
the  expenses  of  the  marriage  establishment. 
Extradotal  property,  othen^ise  called  **para- 
phemal  property,"  is  that  which  forms  no 
part  of  the  dowry.  Nalle  v.  Young,  16  Sup. 
Ct.  420,  425,  160  U.  S.  624,  40  L.  Ed.  560  (cit- 
ing Fleitas  v.  Richardson,  13  Sup.  Ct  495, 147 
U.  S.  550,  553,  37  L.  Ed.  276;  Rev.  av.  Code 
La.  arts.  2332,  2399,  2334,  2335). 

DOUBLE 

The  word  "double,"  in  Code  Pub,  Gen. 
Laws  1888,  art  23,  §  85  L,  as  added  by  Laws 
1892,  c.  109,  providing  that  every  stockholder 
of  a  bank  or  tinist  company  shall  be  liable 
to  de])ositorB  and  creditors  for  double  the 
amount  of  stock  at  par  value  held  by  such 
stockholder  In  the  corporation,  means  twice 
the  par  value  of  the  stock  held  in  addition  to 
the  amount  paid  by  them  on  their  stock  sub- 
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scription.  It  is  therefore  immaterial  whether 
the  stockholder  has  paid  his  sabscription  in 
fdU  or  not  Mnrphy  v.  Wheatley,  63  Atl.  62, 
63, 102  Md.  501. 

DOUBIX  ASSESSMENT 

Where  city  lots  were  assessed  as  acreage 
property  at  a  certain  valuation,  and  this  as^ 
sessment  was  not  objected  to  either  by  the 
assessor  or  by  the  board  of  equalization,  and 
tbe  owner  paid  the  taxes  levied  on  such  as- 
sessment, a  subsequent  assessment  of  the 
property  by  lots  and  blocks  to  unknown  own- 
ers constituted  a  "double  assessment."  Mc- 
Mickle  V.  Roch^le  (Tex.)  125  S.  W.  74,  75. 

DOUBIiE  BIiAST 

A  '^double  blast,"  when  used  as  a  signal 
by  meeting  vessels  under  steam,  means,  "I 
am  directing  my  course  to  port"  The  Wil- 
liam Chlsholm,  153  B'ed.  704,  712,  82  a  O. 
A562. 

DOUBIiE  BOHI> 

See  Simplex  Obllgatio. 

DOUBUB  COSTS 

By  "double  costs**  Is  meant  twice  the 
amount  of  ordinary  costs.  Hopper  v.  Smith, 
60  A.  63,  64,  72  N.  J.  Law,  168. 

DOUBIiE  CUT 

When  the  engine  upon  the  lead  track 
moved  back  with  sutficient  force  so  that  the 
momentum  of  uncoupled  cars,  when  the  train 
is  slackened,  is  sufUcient  to  carry  such  cars 
upon  the  switch  track,  the  operation  is  what 
is  known  as  a  "double  cut"  Grit&n  v.  Min- 
nesota Transfer  Ry.  Co.,  102  N.  W.  301,  302, 
94  Minn.  191. 

DOIJBX.E   DAMAGES 

Damages    as   including,   see   Damage — 
Damages. 

The  word  ''double"  in  a  statute  giving 
"double"  damages  for  killing  any  horse  in  an 
inclosure  not  fenced,  cannot  be  construed  to 
mean  one-half  a  unit,  or  the  amount  found 
by  the  Jury,  and,  where  the  verdict  was  for 
IIGO,  authorizes  a  judgment  for  ^20.  With- 
ington  V.  Hilderbrand,  1  Mo.  280,  281. 

BOUBIiE  EHTBT 

The  phrase  "double  entry,"  as  used  in 
bookkeeping,  signifies  two  entries  of  the  same 
transaction.  United  States  T.  Morse,  161 
Fed.  429,  437. 

DOUBI.E  HEADER 

The  term  * 'double  header,"  as  used  in  the 
operation  of  railroads,  means  a  train  drawn 
by  two  engines.  Veneill  v.  Qulncy,  O.  &  K. 
C.  R.  Co.,  112  S.  W.  1030,  1031,  132  Mo.  App. 
T22;  (Galveston,  etc.,  R.  Co,  v.  Jenkins^  69  8. 
W.  233,  29  Tex.  Civ.  App.  440. 

DOUBIiE  INSURANCE 

"Double  insurance"  or  "co-insurance"  oc- 
ean when  several  •policies  are  effected  tot 
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the  benefit  of  the  same  person  on  the  same 
subject-matter,  while  "re-insurance"  is  effect- 
ed by  the  insurer  for  his  own  protection. 
Ocean  S.  S.  Co.  v.  JBtna  Ins.  C6.,  121  Fed.  882, 
887. 

The  term  "double  insurance"  means  an 
insurance  of  the  same  interest,  and  is  entire- 
ly different  from  "reinsurance,"  which  Is  a 
contract  of  indemnity  to  the  person  or  cor- 
poration reinsured  for  the  whole  loss  sus- 
tained in  respect  to  the  subject  of  the  insur- 
ance to  the  extent  to  which  he  is  reinsured. 
Providence-Washington  Fire  Ins.  Co.  v.  At- 
lanta-Birmingham Fire  Ins.  Co.,  166  Fed.  548, 
553. 

When  two  or  more  policies  are  taken  out 
on  the  same  interest,  it  is  called  "double  in- 
surance" ;  and,  where  the  policies  In  case 
of  double  insurance  contain  no  provision  that 
the  several  insureds  shall  be  liable  in  case 
of  loss,  each  for  such  a  proportion  of  the  loss 
as  the  several  amounts  insured  bear  to  each 
other,  the  insured  may  resort  to  any  of  the 
Insurers  to  recover  the  whole  loss ;  and  such 
insurer,  upon  the  payment  of  the  whole  loss, 
may  resort  to  the  other  insurers  for  thdr 
respective  oontribution&  Such  Insurers  are 
regarded  in  the  light  of  cosureties  and  identi- 
cal in  interest;  but  where  the  policies  con- 
stituting double  insurance  provide  that  the 
insurer  is  to  be  bound  to  prorate  in  case  of 
double  insurance  according  to  the  whole 
amount  insured,  whether  the  same  is  valid 
or  invalid,  the  insured  cannot  recover  from 
any  one  of  the  Insurers  a  greater  proportion 
of  the  loss  sustained  than  the  sum  insured  by 
that  insurer  bears  to  the  whole  amount  in- 
sured thereon.  A  condition  in  a  policy  for 
pro  rata  payment  in  case  of  other  insurance, 
"valid  or  invalid,"  does  not  apply  to  policies 
issued  at  the  Instance  of  agents  of  the  first 
company  and  without  the  knowledge,  consent, 
or  ratification  of  the  Insured.  London  &  L. 
Fire  Ins.  Co.  v.  TumbuU,  5  S.  W.  642,  544, 
86  Ky.  230. 

A  towing  company  Insured  a  cargo  of 
com  under  a  policy  Issued  to  it  "on  account 
of  whom  it  i  j«y  concern."  The  owner  of  the 
cargo  also  had  it  insured.  Held,  that  in  the 
absence  of  adoption  by  the  owner  of  the 
towing  company's  Insurance,  or  unless  it  was 
within  the  contemplation  of  the  towing  com- 
pany that  the  owner  should  receive  the  in- 
surance, the  policy  issued  to  such  company 
did  not  inure  to  the  benefit  of  the  owner, 
80  as  to  result  in  "double  insurance,"  within 
a  clause  of  the  policy  providing  that,  if  the 
insured  shall  have  any  other  insurance  upon 
the  property  prior  in  date  thereto,  then  the 
company  shall  be  answerable  only  for  the 
deficiency  required  to  fully  recover  the  prop- 
erty insured.  Western  Assur.  Co.  v.  Chesa- 
peake Lighterage  &  Towing  Co.,  65  Atl.  C37, 
639,  105  Md.  232, 11  Ann.  Cas.  956. 

DOUBI.E-I.INE  RATES 

The  distinction  In  Laws  1905,  c.  353,  es- 
tablishing rates  for  transportation  of  oil,  be- 
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tween  "slngle-Une  rates'*  and  *'double-Une 
rates,"  is  between  rates  for  shipment  over  a 
single  line  and  for  shipment  over  more  than 
one  line.  Tucker  v.  Missouri  Pac  Ey.  Co., 
108  Paa  89,  90,  82  Kan.  222. 

BOUBIiE-TAPE  TUBE 

One  essential  difference  between  a  "dou- 
ble-tape fuse"  and  a  ''triple-tape  fuse"  is  that 
the  double-tape  fuse  lacks  one  outside  wrap- 
per that  belongs  to  the  triple-tape.  The  ad- 
Iditlonal  wrapper  is  a  greater  protection 
against  moisture  and  makes  the  triple-tape 
article  safer  where  dampness  is  encountered. 
Another  difference  is  found  in  the  fact  that 
with  the  absence  of  the  additional  wrapper 
on  double-tape  fuse  it  is  not  as  firm  as  the 
triple-tape,  and  In  the  process  of  tamping 
some  small  pieces  of  rock  or  coal  may  be 
tamped  against  it  and  produce  a  dent  that 
may  break  the  progress  of  the  fire  when 
ignited.  Gurrans  v.  Seattle  &  S.  F.  Ry.  & 
Nav.  Co.,  76  Pac.  87,  88,  34  Wash.  512. 

DOUBLJE  TAXATION 

"Double  taxation"  exists  tonly  where 
lerled  upon  the  same  property  In  the  same 
jurisdiction,  and  hence  the  taxation  of  shares 
In  a  foreign  corporation  is  not  obnoxious, 
as  being  double,  because  they  have  been  taxed 
in  another  state.  Judy  v.  Beckwith,  114  N. 
W.  565,  568,  137  Iowa,  24,  15  L.  R.A.  (N.  B.) 
142,  15  Ann.  Cas.  890. 

"By  'duplicate  taxation'  is  understood 
the  requirement  that  one  person  or  any  one 
subject  of  taxation  shall  directly  contribute 
twice  to  the  same  burden,  while  other  sub- 
jects of  taxation  belonging  to  the  same  class 
are  required  to  contribute  but  once;  but, 
where  the  same  property  represents  distinct 
values  belonging  to  different  persons,  the 
fact  that  each  is  taxed  on  the  value  which 
the  property  represents  In  his  hands  does  not 
constitute  'double  taxation.'"  Harvey  Coal 
ft  Coke  Co.  v.  Dillon,  53  S.  R  928,  941,  59  W. 
Va.  605,  6  L.  R.  A.  (N.  S.)  628. 

The  taxation  of  a  real  estate  mortgage 
in  addition  to  the  taxation  of  the  real  es- 
tate itself  is  not  "double  taxation,"  though 
the  mortgagor  may  pay  the  tax  both  upon 
the  real  estate  and  the  mortgage.  Stumpf 
v.  Storz,  120  N.  W.  618,  619,  156  Mich.  228, 
23  I/.  R.  A.  (N.  S.)  152. 

It  is  not  "double  taxation"  to  impose  a 
license  tax  on  a  business  and  at  the  same 
time  to  tax  the  capital  used  by  the  ad  valo- 
rem system.  Bradley  v.  City  of  Richmond, 
66  S.  E.  872,  874,  110  Va.  521. 

•*The  imposition  of  a  tax  twice  upon  one 
person  for  the  same  purpose  because  of  his 
ownership  of  a  particular  piece  of  property 
would  be  a  'double  tax'  and  invalid."  Wil- 
liam S.  Wilkens  Co.  v.  Mayor,  etc.,  of  City 
of  Baltimore,  63  AU.  562,  565,  103  Md.  293, 
7  Ann.  Cas.  1192  (quoting  and  adopting  def- 
inition in  United  States  Electric  Power  ft 
Light  Go.  T.  State,  28  AtL  768»  79  Md.  63). 


DOUBIiS  TRACK 

An  ordinanoe  granting  a  street  railroad 
company  the  right  to  lay  its  tracks  required 
the  single  tracks  to  be  laid  In  the  center  of 
the  streets,  and  authorized  double  tracks 
on  a  certain  street,  to  be  laid  on  either  side 
of  the  center  of  the  street  The  company 
sought  to  construct  in  a  certain  block  of  such 
street  two  tracks  which  continued  parallel 
for  a  short  distance  on  each  side  of  the  cen- 
ter line,  when  they  reunited  with  the  single 
track.  Held,  that  the  word  "switch"  has  a 
meaning  in  addition  to  Its  technical  meaning, 
depending  upon  its  diaracter,  the  word  ordi- 
narily meaning  a  side  track  constructed  to 
permit  the  passage  of  cars  from  and  to  the 
main  track;  and  the  track  which  the  com- 
pany sought  to  construct  was  a  "switch,"  and 
not  a  "double  track,"  within  the  meaning  of 
the  ordinance.  City  of  Denison  v.  Denison 
ft  S.  Ry.  Co.,  127  S.  W.  804,  103  Tex.  344. 

DOUBT 

See   Fair  Doubt;     Reasonable   Doubt; 
Simple  Doubt 

"Doubt"  is  a  state  of  mind  In  whidi  a 
conclusion  cannot  be  reached  upon  the  ques- 
tion before  it  If  it  is  not  due  to  mental  In- 
ability to  co-ordinate  facts  In  evidence,  it 
must  arise  from  the  absence  of  some  mate- 
rial fact,  or  because  such  a  fact  has  not  been 
sufficiently  established  by  the  evidence,  and 
therefore  the  foundations  for  belief  are  In- 
sufficient People  V.  Bonifacio,  82  N.  B.  1098. 
1099,  190  N.  Y.  150. 

By  "doubts"  arising  In  the  construction 
of  statutes  is  not  meant  those  which  are  en- 
gendered by  the  predilection  of  the  court  or 
its  own  notions  of  what  the  law  ought  to  be, 
but  such  doubts  as  are  inherent  in  the  na- 
ture of  the  problem  to  be  solved.  St  Louis 
&  S.  F.  R.  Co.  V.  Delk,  158  Fed.  931,  934,  86 
C.  C.  A.  95,  14  Ann.  Cas.  233. 

BOUBTFUI.  CLAIM 

A  "doubtful  or  disputed  claim,"  sufficient 
to  constitute  a  good  consideration  for  an  ex- 
ecutory contract  or  compromise,  is  one  hon- 
estly and  in  good  faith  asserted,  arising  from 
a  state  of  facts  on  which  a  cause  of  action 
can  be  predicated,  with  a  reasonable  belief 
on  the  part  of  the  party  asserting  it  that 
he  has  a  fair  chance  of  sustaining  his  claim, 
and  concerning  which  an  honest  controversy 
may  arise,  though  in  fact  the  claim  may  be 
wholly  unfounded.  Sharp  v.  Bowie,  76  Pac. 
62,  65, 142  Cal.  462  (quoting  Beach,  Contracts, 
175). 


DOUBTFUL  X.ANGUAGE 

The  term  "doubtful  or  ambiguous  lan- 
guage," as  applied  by  a  court  to  a  contract 
made  with  reference  to  a  law,  means  lan- 
guage whose  true  meaning  can  find  no  ex- 
position by  reference  alone  to  the  language 
of  the  law  itself.  Hale  Bros.  v.  Millikln,  90 
Pac  36i>^  371,  6  CaL  App.  344. 
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DOUBTFUX  TITIiE 

A  tlUe  Is  "doubtful"  if  It  exposes  the 
party  holding  It  to  the  hazard  of  litiga- 
tioiL  A  title  was  so  doubtful  that  the  pur- 
chaser should  not  be  compelled  to  accept  the 
same,  where  it  rested  on  a  deed  executed  by 
a  foreign  assignee  by  order  of  a  court  of 
Iowa,  though  the  vendor  obtained  judgment 
qnietlng  title  on  service  by  publication 
against  the  foreign  assignor,  the  assignee, 
and  the  party  to  whom  the  assignee  had  con- 
veyed. McNutt  V.  Nellans,  108  Pac.  834,  835, 
.^  Kan.  424. 

The  term  "doubt  or  supposed  flaw/'  as 
used  in  cases  relating  to  salability  of  land 
titles,  refers  to  the  character  of  the  doubt 
or  flaw  as  the  court  views  it,  and  not  as  it 
may  be  viewed  by  the  indeterminate  Judg- 
ment of  the  real  estate  market  A  title  de^ 
pendent  on  a  fact  is  not  doubtful  or  unmar- 
ketable where  the  fact  is  so  conclusively 
proved  in  a  suit  by  the  vendor  for  specific 
perfonnance  that  a  verdict  against  the  ex- 
istence of  the  fact  would  not  be  allowed  to 
stand  in  a  court  of  law,  and  where  there  is 
no  reasonable  ground  for  apprehending  that 
the  same  fact  cannot  be  In  Uke  maimer 
proved,  if  necessary,  at  any  time  thereafter, 
for  the  protection  of  the  purchaser.  Barger 
T.  Gery,  53  AtL  483,  485,  64  N.  J.  Eq.  263. 

DOUBTUO 

See  Not  Doubting, 

DOWER 

See  As  Dower;  Election  Dower;  Hus- 
band's Dower ;  Inchoate  Right  of  Dow- 
er. 

In  lien  of  dower,  see  In  I^iea  of. 

Subject  to  dower,  see  Subject  To. 

The  word  "dower"  has  a  well-defined 
and  generally  understood  legal  meaning.  It 
is  that  portion  of  lands  or  tenements  which 
tlie  wife  hath  for  the  term  of  her  life  of  the 
lands  or  tenements  of  her  husband  after  his 
decease  for  the  sustenance  of  herself  and 
the  nurture  and  education  of  her  childrea 
In  re  Martens,  94  N.  Y.  Supp.  297,  300,  106 
App.  Div.  50  (citing  14  Cyc.  p.  880). 

**Dower"  is  a  right  which,  inchoate  dur- 
ing the  coverture,  ^becomes  absolutely  vested 
In  the  wife,  as  an  estate,  on  the  death  of  her 
hnshand;  and  it  is  as  much  beyond  his  con- 
trol or  power  of  disposition  as  her  own  In- 
heritance. It  not  being  his  to  give,  every 
derlse  which  he  makes  of  the  land  upon 
which  the  right  of  dower  attaches  is '  pre- 
sumed to  be  given  subject  to  the  legal  estate, 
unless  the  contrary  appears  on  the  face  of 
the  win,  in  express  words  or  by  the  strong- 
est kind  of  Implication.  Nagle  v.  Tieper- 
man,  88  Pac.  969,  970,  74  Kan.  32,  9  L.  K.  A. 
(N.  S.)  674,  10  Ann.  Cas.  977 ;  (quoting  and 
adopting  definition  in  Chmningham  v.  Shan- 
non rs.  C-1  4  Rich.  Eq.  135,  140) ;  Chrisman 
I.  Linderman,  100  S.  W,  1090,  1094,  202  Mo. 


605,  10  L.  R.  A.  (N.  S.)  1205,  119  Am.  St.  Rep. 

822. 

"Dower"  accrues  to  the  widow,  and  not 
to  the  wife,  and  until  she  becomes  a  widow 
her  right  is  inchoate  and  contingent.  Her 
claim  can  only  become  effective  on  the  death 
of  her  husband  and  her  survival.  Sherman 
V.  Hayward,  90  N.  T.  Supp.  481,  482,  98  App. 
Div.  254. 

Statutory  allowances  to  a  widow  are  not 
part  of  "dower*'  proper,  although  partaking 
of  its  nature.  Ellis  v.  Bills,  96  S.  W.  260, 
261,  119  Mo.  App.  63  (citing  Bryant  v.  Mc- 
Cune,  49  Mo.  546).  Dower  in  land  is  taken 
free  from  the  husband's  debts.  Brown  v. 
Tucker's  Estate,  117  S.  W.  96,  97.  135  Mo. 
App.  598. 

"Dower'*  ordinarily  means  the  Interest 
which  the  law  gives  to  a  widow  In  the  lands 
of  her  deceased  husband,  and  has  no  appli- 
cation to  the  r^aUon  of  parent  and  child. 
Middleworth  v«  Ordway,  84  N.  B.  291,  293, 
191  N.  Y.  404. 

Assignment  of  dower  dlsttncuislied 

See  Assignment  of  Dower. 

XMrds  distinsrnisHed 

The  words  "dower"  and  "thirds"  in  them- 
selves have  each  a  uniform,  established  mean- 
ing both  in  law  and  in  common  usage;  the 
former  meaning  a  widow's  life  estate  in  one- 
third  of  the  inheritable  veal  estate  at  whtch 
the  husband  was  seised  during  coverture^  and 
the  latter  meaning  her  absolute  estate  in  one- 
third  of  her  husband's  personal  property  re- 
maining after  payment  of  his  debts.  Shipley 
V.  Mercantile  Trust  &  Deposit  Co.,  62  Atl. 
814-818,  102  Md.  649. 

Am  oliose  Im  aetiom 
See  Chose  in  Action. 

'  As  an  estate  in  land 

"Dower*'  is  the  right  of  a  wife  to  an 
estate  for  life  in  one-third  of  the  lands,  ac- 
cording to  valuation,  of  wliich  the  husband 
was  seised  and  possessed  at  the  time  of  his 
death.  Cole  v.  Cole,  68  S.  B.  784,  785,  135 
Ga.  19.  It  is  subject  to  be  dealt  with  as  any 
other  life  estate.  The  interest  of  the  life 
tenant  or  dowress  Is  subject  to  levy  and  sale 
at  the  instance  of  her  creditors.  Rusk  v. 
Hill,  49  S.  B.  261,  121  Qa.  879. 

Dower  is  an  Interest  In  land  of  which  the 
husband  Is  seised  during  coverture,  arising  la 
favor  of  the  wife  upon  the  consummation  of 
marriage  and  the  seisin  of  the  htu^and.  Bl« 
der  ▼.  Mcintosh,  70  S.  B.  807,  809,  88  S.  C. 
286. 

"Dower"  is  a  freehold  estate  which  can 
never  be  carved  out  of  an  estate  for  years* 
Moss  Point  Lumber  Co.  v.  Board  of  Sup'rs, 
42  South.  290,  298,  89  Miss.  448. 

"Dower"  Is  not  an  estate  in  land,  vested 
or  otherwise.  McKelvey  v.  McKelvey,  8^ 
Pac.  6^,  666^  75  Kan.  325,  121  Am.  &L  Rep. 
435. 
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'^Dower  of  use"  constitutes  a  life  estate. 
Goldsboro  Lumber  Co.  v.  Hines  Bros.  Lumber 
Co.,  68  S.  £.    929,  930,  153  N.  C.  49. 

As  iaoumbraiioe 

See  Incumbrance. 

Am  Interest  In  property 
See  Interest  (In  Property). 

Am  A  lien 
'*Dower"  is  not  a  mortgage  or  lien  of  any 
kind,  but  an  estate.  It  is  an  incumbrance  in 
the  sense  tbat  it  incumbers  a  title.  Wilson 
y.  Wilson,  105  N.  Y.  Supp.  151,  153,  120  App. 
Div.  581. 

Afl  applyins  to  personalty 

The  fact  that  Rev.  St.  1909,  §  849,  giving 
to  a  widow  a  child's  part  of  her  husband's 
personal  property,  is  in  the  chapter  entitled 
"Dower,"  does  not  make  such  widow's  pro- 
vision dower,  nor  require  Its  admeasurement 
in  the  manner  prescribed  for  the  admeasure- 
ment of  dower  in  real  property.  Howard  v. 
Strode,  146  S.  W.  792,  794,  242  Mo.  210,  Ann. 
Cas.  1913C,  1057. 

Where  a  testator  made  a  devise  to  his 
wife,  intending  that  she  should  receive  no 
other  property  from  his  estate,  and  used  the 
term  "dower"  to  express  that,  that  term  will 
not  be  given  its  technical  meaning.  Zook  v. 
Welty,  137  S.  W.  989,  991, 156  Mo.  App.  703. 

DOWEB  IlfTEltEST 

As  estate,  see  Estate. 

During  the  life  of  the  husband,  "dower 
interest,"  the  statutory  interest  which  a  wife 
h^s  in  the  real  estate  of  her  husband  prior  to 
his  death,  is  in  no  sense  a  vested  one  growing 
out  of  the  marriage  contract,  but  a  mere  ex- 
pectancy or  possibility  incident  to  the  aoar- 
riage  relation,  contingent  on  her  surviving  the 
husband.  Stitt  v.  Smith,  113  N.  W.  632,  633, 
102  Minn.  253,  13  L.  R.  A.  (N.  S.)  723  (citing 
Randall  v.  Krieger,  23  Wall.  [90  U.  S.]  137, 
148,  23  L.  Ed.  124;  Griswold  v.  McGee,  112 
N.  W.  1020,  102  Minn.  114,  12  Ann.  Cas.  186; 
Morrison  v.  Rice,  29  N.  W.  168,  35  Minn.  436). 

DOWN 

See  Handed  Down. 

DOWKRIGHT  £VIJ>ENCE 

An  Instruction  requiring  the  Jury  to  de- 
termine all  disputed  facta  by  a  preponderance 
of  testimony  covers  a  requested  ipstruction 
requiring  plaintiff  to  establish  certain  facts 
by  ''downright  evidence."  Roe  v.  Bacheldor, 
41  Wis.  360,  363. 

DOZEN 

See  Per  Dozen. 

OR. 

"The. abbreviations  *Cr.'  anfl  *Dr.,'  when 
used  in  bookkeeping,  mean  to  enter  upon  the 


credit  and  debit  sides  of  the  account  respect- 
ively. They  are  generally  used  as  adjec- 
tives, descriptive  of  the  side  of  the  account. 
They  may  also  be  used  as  nouns,  the  first  as 
designating  a  person  to  whom  an  obligation 
accrues,  and  the  latter  the  person  on  whom 
the  obligation  rests,  as  creditor  and  debtor, 
and  they  may  be  used  as  words  t6  designate 
the  act  of  crediting  or  debiting  an  item  on  an 
account,  but  in  none  of  these  senses  are  they 
used  to  denote  a  present  matured  indebted- 
ness. When  a  statement  of  account  is  made 
out  using  the  term  *Dr.,'  without  more,  it 
simply  indicates  that  the  person  owes  the 
various  items.  It  does  not  indicate  a  ma- 
tured indebtedness."  Jaqua  v.  Bhewalter,  37 
N.  B.  1072,  1073,  10  Ind.  App.  234. 

DRAFT 

DRAFT  (In  Gdmmereial  Xaw) 

See  Overdraft;    Sight  Draft  against  Pa- 
pers. 

•'Draft"  and  "Bill  of  Exchange"  are  syn- 
onymous. United  States  y.  Green,  136  Fed« 
618,  64a 


See  Assignment 

As  money 

See  Money. 

Am  payment 
See  Payment. 

Am  property 

See  Property. 

DRAIN 

• 

See  Natural  Drain. 

Extension  of  drain,  see  Extend — Exten- 
sion. 

The  term  "drain"  has  no  technical  or 
exact  meaning,  but,  as  generally  understood, 
means  any  artificial  channel  or  drainage  for 
the  removal  of  water.  Benzonl  Drainage 
Commission  v.  Winn,  53  South.  778,  779,  98 
Miss.  359. 

The  word  "drain"  is  synonymous  with 
"water  course,"  as  used  in  the  County  Ditch 
Law,  and  the  county  commissioners  are  with- 
out authority  to  convert  a  living  stream  of 
water  into  a  ditch  by  proceedings  for  the 
locating  and  constructing  of  a  ditch.  Greene 
County  Com'rs  v.  Harbine,  78  N.  B.  621,  522, 
74  Ohio  St  318.  ' 

Under  Comp.  Laws  1897,  {  4309,  defining 
the  word  "drain"  to  include  any  water  course 
or  ditch,  opened  or  proposed  to  be  opened 
and  improved  for  the  purpose  of  drainage 
and  any  artificial  ditch  proposed  or  con- 
structed for  such  purpose,  and  section  4312 
declaring  that  the  drain  commissioner  shall 
have  jurisdiction  over  all  drains  within  his 
county,  where  a  railroad  originally  main- 
tained an  open  culvert  over  a  water  course 
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and  afterwards  filled  up  the  cnlyert  and 
inserted  an  iron  pipe  for  drainage^  after 
wMch  tbe  drainage  commissioner  established 
a  nevr  drain,  crossing  the  railroad's  right  of 
way  at  the  point  of  the  culvert,  the  commis* 
sioner  conld  invoke  the  aid  of  the  court  to 
assist  him  in  opening  a  culvert  through  the 
lallroad  fill.  Pere  Marquette  R.  Co.  v.  Weil- 
nan*  122  N.  W.  303,  305»  157  Mich.  609. 

Where  the  owner  of  lower  lands  con* 
nects  a  drain  to  a  drain  constructed  by  the 
owner  of  upper  lands,  the  drain  so  connected 
is  under  the  direct  provisions  of  Laws  1889, 
p.  116,  ii  1,  3,  a  ''drain  for  the  mutual  bene- 
fit of  all  the  lands  interested"  therein,  and 
none  of  the  parties  have  the  light,  without 
tbe  consent  of  all  the  parties  interested 
tbereln,  to  fill  it  up  or  in  any  manner  inter* 
toe  therewith  so  as  to  obstruct  the  fiow  of 
water  therein.  Dorman  v.  Droll,  74  N.  SL 
152, 154,  215  111.  262. 


]Mi«k 

The  words  "drain"  and  "ditch"  have  no 
exact  or  technical  meaning;  they  both  may 
mean  a  hollow  or  open  place  in  the  ground, 
natural  or  artificial,  where  water  is  collected 
or  conducted  off,  and  if  sufiiciently  defined 
they  may  bound  land  as  other  natural  ob- 
jects. Sherrod  v.  Battle,  70  S.  E.  834,  836, 
154  N.  C.  345. 

Sewers 
The  only  difference  between  "drains" 
and  ''sewers"  is  that  they  are  called  sewers 
in  dties  and  closely  populated  ceiiimunities, 
while  they  are  called  drains  in  rural  and 
agricnltural  communities,  and  the  further 
difference  that  sewers  are  generally  covered 
orer  to  prevent  the  escape  and.  dissemination 
of  fonl  odors  and  noxious  gases  and  conceal 
the  passage  of  their  contents  through  the 
streets,  while  drains  are  opeh.  There  is, 
however,  no  difference  in  the  legal  principles 
applicable  to  the  two.  Mound  City  Land  & 
Stock  Co.  v.  Miller,  70  S.  W.  721,  724,  170 
Mo.  240,  00  Ii.  R.  A.  190,  94  Am.  St  Rep. 
727. 

DlUniVAIiVE 

See  Bleed  or  Drain  Valve 

DRAINAGE 

See  Combined  Drainage. 

At  improTement 

See  Improvement 
As  paUio  use 

See  PubUc  Use. 

DRAINAGE  BASIN 

Under  the  Oregon  act  (Laws  1909,  p.  78) 
which  provides  for  incorporation ,  of  ports, 
md  that  where  the  limits  of -a  port  do  not 
include  an  entire  county  they  shall  not  ex- 
tend beyond  tbe  natural  watershed  of  any 
<lralnage  basin  whose  waters  flow  Into  an- 
t^ther  bay,  estuary,  or  navigable  river,  the 
linage  basin  of  a  bay  comprises  all  Its 


arms  and  inlets,  and  land  situated  on  the 
watershed  of  a  slough  constituting  an  arm 
of  the  bay  was  properly  included  in  the  ter- 
ritory of  a  port  established  on  the  bay. 
Hale  V.  Sengstacken,  192  Fed.  041,  642. 

DBAINAGE  DISTBIOT 

See  Interest  of  Drainage  District 

As  county  purpose,  see  County  Purpoae. 

As  municipal  corporation,  see  Municipal 
Corporation. 

As  political  subdivision,  see  Political 
Subdivision. 

As  public  corporation,  see  PubUc  Corpo- 
ration. 

A  drainage  district  is  a  "voluntary  quasi 
corporation"  organized  for  a  special  and  lim- 
ited purpose.  Barton  v.  Minnie  Creek  Drain- 
age Dist,  112  111.  App.  640,  644.  It  is  a  local 
subdivision  of  the  state,  created  for  the  pur- 
pose of  administering  therein  certain  func- 
tions of  local  government  People  ex  reL 
Wets  V.  Hepler,  88  N.  B.  491,  492,  240  111. 
196. 

BRAINAGE  VROOEEDIKG 

As  dvil  case,  see  Civil  Action — Case — 

Suit — etc. 
As  suit,  see  Suit 
Ibcpenses   of  drainage  proceedings,  see 

Hxpenses. 

DRAnr AGE  OF  LAND 

The  term  ^'drainage  of  land**  has  prac- 
tically the  same  application  as  'Reclama- 
tion." The  one  Is  the  means  employed,  the 
other  the  result.  Laguna  Drainage  Dist  v. 
Charles  Martin  Co.,  77  Pac.  933,  935, 144  Cal. 
209. 

DRAMA 

See,  also.  Play. 

D&AMATIG  OOMPOSmOH 

A  stage  performance  consisting  of  the 
singing  of  well-known  songs  by  a  woman 
dressed  to  personate  other  singers,  prefaced 
by  a  short  and  conunonplace  dialogue  having 
no  reference  to  such  performance,  and  with 
a  klnetoscope  exhibition  during  the  inter- 
vals when  the  performer  is  changing  cos- 
tume, in  which  she  is  shown  while  making 
such  changes  by  means  of  moving  pictures 
previously  taken  photographically  on  a  film, 
is  not  a  "dramatic  composition.'*  Barnes 
V.  Miner,  122  Fed.  480,  490. 

A  sketch,  consisting  of  a  series  of  recita- 
tiobs  and  songs,  with  a  very  little  dialogue 
and  action,  and  with  scenery,  and  lights 
thrown  upon  the  singer,  is  a  "dranmtlco-mus- 
ical  composition,"  within  the  provisions  of 
the  copyright  law.  Under  Copyright  I/aw,  { 
5,  providing  that  an  error  in  classification 
shall  not  invalidate  a  copyright,  the  classifi- 
cation of  a  dramatico-musical  composition  as 
a  dramatic  composition  does  not  affect  the 
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validity  of  the  copyright    Green  v.  Luby, 
177  Fed.  287,  288. 


The  public  exhibition  of  moving  pictures 
of  the  incidents  of  a  copyrighted  book  is 
an  infringement  of  the  exclusive  right  given 
to  the  author  by  IT.  S.  Rev.  St  §  4952,  as 
amended,  to  dramatize  his  work.  Kalem 
Co.  V.  Harper  Bros.,  32  Sup.  Ct  20,  21,  222 
U.  S.  55,  56  L.  Ed.  92,  Ann.  Cas.  1918A,  1285. 

DRAMSHOP 

Webster  defines  a  "dramshop"  as  "s, 
shop  or  barroom  where  spirits  are  sold  by 
the  dram."  Malkan  v.  City  of  Chicago,  75 
N.  E.  548,  551,  217  111.  471,  2  L.  R.  A.  (N. 
S.)  488,  3  Ann.  Cas.  1104.  It  is  a  place 
where  one  is  engaged  in  the  sale  of  intoxicat- 
ing liquors  as  a  business.  State  ex  rel.  Toupg 
V.  Minnesota  Club,  119  N;  W.  494,  496,  106 
Minn.  515,  20  L.  R.  A.  <N.  S.)  1101. 

In  some  Jurisdictions  there  is  a  distinc- 
tion made  between,  a  ^'dramshop"  and  a  "tl|H 
pling  house";  in  others  no  distinction  is  rec- 
ognized. Both  are  places  where  intoxicat- 
ing liquors  may  be  purchased  at  retail*  In 
a  legislative  sense  there  is  a  recognized  dis- 
tinction made  between  them  in  Missourt 
The  Legislature  has  designated  a  Mcensed 
place  for  the  sale  of  intoxlcatinff  l^nois  aa 
a  dramshop,  and  to  be  a  dramshop,  as 
known  to  the  law,  it  must  be  licensed.  The 
charter  of  cities  of  the  third  class  does  not 
authorize  the  suppression  of  the  dramshop 
known  as  such  by  the  general  law.  Sudi 
cities  have  no  power  either  under  the  au- 
thority to  suppress  tippling  houses,  or  under 
the  general  law  regulating  dramshops,  to 
adopt  an  ordinance  making  it  unlawful  for  a 
keeper  of  a  dramshop  to  allow  women  to  en- 
ter it  and  obtain  liquor.  City  of  JopUn  v. 
Jacobs,  96  S.  W.  219,  220,  119  Mo.  App.  184. 

A  **dramshop,"  as  defined  by  statute,  is 
a  place  where  spirituous  or  vinous  or  malt 
liquors  are  retailed  In  quantities  of  less 
than  one  gallon.  The  term  has  in  i)opular 
acceptation  a  more  restricted  meaning,  and 
is  commonly  used  to  designate  a  place  where 
intoxicating  liquor  is  sold  at  a  public  bar. 
The  dispensing  by  a  bona  fide  social  club 
to  its  members  without  profit,  and  as  inci- 
dental merely  to  its  organization,  of  In- 
toxicating liquors  is  a  violation  of  the  stat- 
ute declaring  a  punishment  for  whoever, 
not  having  a  license  to  keep  a  dramshop, 
s^s  intoxicating  liquors  to  be  drunk  on  the 
piemises.  South  Shore  Country  Club  v.  Peo- 
ple, 81  N.  E.  805,  806,  228  111.  75,  12  L.  R.  A. 
(N.  S.)  519,  119  Am.  St  Rep.  417,  10  Ann. 
Cas.  883. 

Whether  or  not  a  restaurant  is  a  "dram- 
shop" depends  upon  the  character  of  the 
business  that  is  carried  on  therein.  Denver 
City  Ordinance  1892,  No.  102,  {  1,  providing 


that  no  person  or  corporation  within  the  dty 
shall  directly  or  indirectly  sell  or  give 
away  any  Intoxicating  or  malt  liquors,  to  be 
drunk  on  the  premises  where  sold  or  given 
away,  without  a  license  first  obtained  from 
the  city,  was  applicable  to  a  person  who 
was  a  bona  fide  restaurant  keeper,  and  who 
sold  liquor  only  to  customers  to  be  drunk 
only  in  connection  with  a  meal.  Scanlon  v. 
City  of  Denver,  88  Pac.  156, 157,  88  Colo.  401. 

BBAMSHOP  K£EPEB 

A  "dramshop  keeper^'  is  defined  by  Rev. 
St  1899,  I  2990,  as  a  person  licensed  to  sell 
intoxicating  liquors  in  any  quantity  not  ex- 
ceeding 10  gallons,  and  section  2991  pro- 
vides that  no  person  shall,  directly  or  indi- 
rectly, sell  intoxicating  Uqnors  in  any  quan- 
tity less  than  three  gallons^  either  at  retail 
or  in  the  original  package,  without  taking 
out  a  license  as  a  dramshop  keeper.  .St 
Louis  City  Ordinances,  {  2030,  defines  a  dram- 
shop keeper  as  a  person  permitted  by  law 
or  ordinance  to  sell  Intoxicating  liquors  in 
any  quantity  less  than  one  gallon,, and  for- 
bids any  one  selling  intoxicating  liquors  in 
less  quantities  than  a  gallon  without  a  li- 
cense under  the  ordinance.  Held,  that  the 
words  "dramshop  keeper,''  In  the  ordinance, 
have  a  wider  significance  than  that  given 
them  by  the  statute,  and  that  the  words  should 
be  construed  as  defined  in  the  statute  and 
the  ordinance,  respectively,  for  the  particular 
provisions  of  each ;  and  hence,  there  being 
nothing  in  the  ordinance  which  ^ih¥>lnges  on 
any  right  of  a  dramshop  KeeiMr  under  the 
statute,  the  ordinance  is  Itot  In  conflict  with 
the  statute.  City  of  St  Lottis  v.  1?lelkemey- 
er,  125  S.  W.  1128,  1126,  226  Mo.  130 ;  Same 
V.  Glum,  125  S.  W.  1128,  226  Mo.  147. 

The  term  ''dramshop  keeper"  implies  a 
license  to  sell  intoxicating  liquors.  State  v. 
Harnett,  85  S.  W.  613,  614,  110  Mo.  App.  592 
(citing  State  v.  Shafer,  82  Mo.  App.  ^, 

DRAUGHT  OR  DRIVING  VEHICLE 

A  tramway  upon  which  small  oars  were 
operated  by  gravity,  except  for  a  short  dis- 
tance, when  sometimes  used  to  haul  dirt 
from  the  pits  to  plaintiiTs  brickmaklng  ma- 
chinery would  not  be  included  with  the  pro- 
vision of  an  insurance  policy  exempting  the 
company  from  losses  caused  by  any  "draught 
or  driving  animal  or  vehicle."  South  Knox- 
ville  Brick  Co.  v.  Empire  State  Surety  Co., 
150  S.  W.  92,  93,  126  Tenn.  402. 

DRAW 

As  depression  in  Uaid 

"In  the  s£ate  of  Nebraska,  whose  sur- 
face consists  of  more  or  less  rolling  plains, 
the  action  of  t)ie  elements  has  caused  by 
erosion  a  system  of  natural  drainage  chan- 
nels, locally  termed  'draws*  or  'ravines/  usu- 
ally beginning  with  a  slight  depression  in 
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tte  sniflAoe  and  gradually  deepening  as  they 
readi  weU-deflned  atreams  and  water  coura- 
es,  which  are,  as  compared  with  those  of 
more  humid  states,  comparatively  few  in 
nnmber.  These  draws  form  natural  drainage 
chaimels  for  surface  water  and  are  largely 
Instromental  in  promoting  the  interests  of 
agriculture  and  the  healthfulness  and  salu- 
brity of  the  climate  by  furnishing  an  unsur- 
passed natural  drainage  system,  and  thus 
quickly  removing  from  the  soil  any  excess 
rains  or  melting  snows.  These  channels  are 
nsaally  dry,  but  are  often  deep  enough  with 
running  water  after  storms  to  swim  a  horse. 
They  afford  almost  the  only  means  of  sur- 
face drainage  available  to  the  husbandman, 
and  his  right  to  the  use  of  the  same,  rea- 
sonably exercised,  should  not  lightly  be  im- 
paired. Aldrltt  V. .  Flelschauer,  103  N.  W. 
1064,  1085,  74  Neb.  06,  70  U  R.  A.  801. 


Ai  applied  to  wavMuiia 

While,  under  the  statute  providing  that 
the  county  aupervlsor  shall  *'draw'*  his  war- 
rant, he  need  not  personally  write  the  whole 
varrant,  or  fill  up  the  blank  spaces,  the 
word  "draw"  being  used  in  the  sense  of  'Is- 
sQe."  yet  It  is  his  duty  before  Mgning  them 
to  examine  the  daima  for  imyment  of  which 
they  issued,  and  see  that  they  are  proper, 
and  have  he&x  itemized,  verified,  and  ap- 
proved as  required  by  statute,  which  duty  he 
cannot  delegate,  except  at  the  peril  of  him- 
self and  bondsman.  Richland  County  v. 
Owens,  75  S.  E.  549,  551,  552,  02  S.  C.  329. 

DRAwnro 

See  Shop  Drawing. 

The  punishment  known  as  ''drawing" 
ix)nsist8  tn  tying  a  culprit's  feet  to  a  horse's 
tail  and  dragging  him  along  the  ground  to 
the  place  of  his  execution. '  State  v.  Wood- 
ward, 09  S.  E.  385,  888,  68  W.  Va.  66,  80  L.  R. 
A.  (N.  S.)  1001. 

The  word  ''drawings"  means  a  represen- 
tation of  objects  made  with  a  point,  such 
as  a  pen,  pencil,  or  crayon,  and  may  be  ap- 
plied to  an  incompleted  sketch  as  well  as  to 
finished  plans.  In  an  action  by  an  architect 
to  recover  for  his  services,  an  instruction 
was  not  improper  for  referring  to  incomplet- 
ed plans  as  drawldgs.  Atchison  v.  McKln- 
nie,  84  N.  E.  208,  209.  233  lU.  106. 

Where  the  coal  in  any  division  or  sec- 
tion of  a  mine  has  been  exhausted,  all  the 
miners  are  withdrawn  from  that  particular 
place,  and  the  stumps  or  pillars  of  coal  sup- 
porting the  roof  over  the  room  in  which  the 
miners  work  are  taken  out  for  the  coal  they 
contain.  In  removing  them,  props  of  timber 
are  nsed  to  support  the  roof.  The  remov- 
ing of  these  pillars  or  stumps  is  called  "draw- 
hig  the  stumps."  East  Jellico  Coal  Co.  v. 
Golden  (Ky.)  79  S.  W.  291,  292. 

DRAWH  ur  axnesTioN 

Where  real  estate  is  held  by  virtue  of 
some  right  in  the  property,  so  that  the  right 


of  possession  cannot  be  determined  without 
adjusting  the  right  in  the  property  itself, 
then  the  "title  to  real  estate"  is  "drawn  in 
question,"  within  the  meaning  of  the  stat*. 
ute,  stating  that  "Justice  courts  cannot  try 
actions  which  involve  title  to  real  estate,  or 
in  which  such  title  is  drawn  in  question." 
Stone  V.  Blanchard,  126  N.  W.  766,  768,  87 
Neb.  1. 

The  validity  of  a  statute  or  treaty  of  the 
United  States  is  not  "drawn  in  question," 
within  Rev.  St  U.  S.  |  709,  every  time  rights 
claimed  under  a  statute  or  treaty  are  con- 
troverted, nor  is  the  validity  of  an  authority 
every  time  an  act  done  by  such  authority 
is  disputed.  Zikos  v.  Oregon  R.  &  Nav.  Co., 
179  Fed.  893,  899. 

BRAWN  JITRT 

A  Jury  impaneled  by  the  process  provid- 
ed for  by  Ind.  T.  Ann.  St.  1899,  §|  2221,  2222; 
was  denominated  a  "drawn  Jury."  Bur- 
roughs V.  United  States,  90  S.  W.  8,  9,  6  Ind. 
T.  164. 

Under  V.  S.  1127,  providing  that  certain 
Jurors  shall  be  disqualified  from  serving 
again  for  two  years,  a  plea  in  abatement 
alleging  that  a  particular  person  was  sum- 
moned as  Juror,  and  attended,  qualified,  and 
acted  as  such  through  the  term,  "without 
this,  that  said  [Juror]  was  during  said  last- 
mentioned  session  of  said  court  summoned 
as  a  petit  Juror  to  serve  at  said  session  of 
court,"  was  demurrable,  because  not  showing 
that  the  Juror  was  not  "drawn"  as  a  E^eclal 
or  struck  Juror ;  the  allegation  that  he  was 
summoned  not  being  sufficient  for  this  pur- 
pose, in  view  of  sections  1184,  1137,  speaking 
of  a  struck  Jury  as  "drawn''  and'  calling  it 
a  "special  Jury."  State  v.  Waterman,  62 
AtL  1016,  1017,  78  Vt  870. 

B&AWNWOBK 

The  provision  for  articles  "embroidered," 
in  Tariff  Act  July  24,  1897,  c.  11,  §  1,  Sched- 
ule J,  par.  339,  30  Stat  181,  held  to  include 
so-called  "drawnwork"  goods,  consisting  of 
fabrics  in  which  an  openwork  effect  has  been 
produced  by  drawing  out  certain  of  the 
threads  and  interjecting  different  and  in- 
dependent threads,  and  which  have  orna- 
mental work  and  figures  in  various  portions 
of  the  goods.  Beach  v.  Sharpe,  154  Fed. 
543,  544  (citing  J.  R.  Simon  &  Co.  v.  United 
States,  131  Fed.  649;  United  States  v.  B. 
Ulmann  &  Co.,  139  Fed.  3,  71  C.  C.  A.  415 ; 
Neuss,  Hessleln  &  Co.  v.  United  States,  142 
Fed.  281 ;  In  re  Protests  of  Homer  and  Stev- 
ens, G.  A.  4,643  [T.  D.  21,  944]). 

BRAW-PIiATES 

"Draw-plates,"  so  called,  consisting,  re- 
spectively, of  bars  and  blocks  with  holes  for 
wire  drawing,  are  not  dutiable  as  steel 
plates.  The  appellation  of  '"draw-plates" 
cannot  bring  articles  within  the  enumeration 
of  "plates,"  which  are  not  plates  in  form, 
nor  commercially  known  as  plates,  and  to 
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which  such  name  has  clung  inappropriately 
because  plates  were  formerly  used  for  the 
same  purpose.  Newman  v.  United  States, 
159  Fed.  123,  86  C.  O.  A.  511- 

DREDGE 

As  public  work,  see  Public  Work. 
As  vessel,  see  Vessel. 

DBEDGING 

As  public  work,  see  Public  Work. 

DRESS 

DRESS  GOODS 

Wool  dress  robes  or  dress  patterns,  con- 
sisting of  women's  dress  goods  of  wool,  em- 
broidered with  silk,  imported  in  single  pat- 
terns in  separate  lengths  and  pieces,  each 
pattern  comprising  the  material  for  the  body 
and  trimming  of  a  dress,  are  "dress  goods." 
Thomas  v.  Wanamaker,  129  Fed.  92,  93,  63 
C.  C.  A.  594. 

Embroidered  woolen  dress  goods  are  du- 
tiable as  "dress  goods  ♦  ♦  ♦  of  wool,  and 
not  specially  provided  for,"  under  paragraph 
369,  Schedule  K,  §  1,  Tari3Bf  Act  July  24, 1897, 
c.  11,  30  Stat.  184.  Hall  &  Bishop  v.  United 
States,  131  Fed.  648;  Hall  v.  United  States, 
136  Fed.  774,  69  0.  C.  A.  494. 

Certain  woolen  goods  known  as  "crave- 
nette  cloths,"  which  have  been  subjected  to  a 
process  intended  to  make  them  rain-repellent, 
which  are  chiefly  used  for  outer  garments 
to  be  worn  in  rainy  weather,  and  which,  for 
all  ordinary  purposes,  are  waterproof,  are 
dutiable  as  "waterproof  cloth,"  under  para- 
graph 369j  Tariff  Act  Oct  1,  1890,  c.  1244.  § 
1,  Schedule  J,  26  Stat.  593,  and  not  under 
paragraphs  392  and  395,  Schedule  K,  of  said 
act,  26  Stat  596-97,  relating,  respectively,  to 
"woolen  or  worsted  cloths"  and  "dress  goods 
♦  ♦  •  of  wool,  worsted,"  etc.  Brown  & 
Eadie  v.  United  States,  126  Fed.  446,  447; 
United  States  v.  Brown  &  Eadie,  136  Fed. 
550,  69  C.  O.  A.  260. 

Silk  goods,  sold  only  in  the  piece,  of  the 
class  generally  known  as  "taffetas,"  but  hav- 
ing a  special  soft  finish  so  as  to  be  appropri- 
ate for  use  as  a  lining,  if  appropriate  for 
use  in  making  dresses,  would  seem  to  be 
"dress  goods,"  even  though  generally  so  used 
as  a  lining,  and  a  person  having  acquired  the 
right  to  use  the  word  "radium"  as  a  trade- 
mark on  such  goods  has  a  right  to  protec- 
tion against  its  use  by  another  in  connec- 
tion with  silk  dress  goods  In  the  piece  of  a 
better  grade.  Elseman  v.  Schlffer,  157  Fed. 
473,  474. 

DRESSED  FURS 

Pieces  of  fur  sewn  together  continuously 
for  convenience  or  safety,  but  not  intended  to 
be  used  as  articles  in  that  «hape,  are  not 
"articles  made  of*  fur  under  Tariff  Act  March 
3,  1883,  c.  121,  §  2502,  Schedule  N,  22  Stat 


512,  but  are  dutiable  as  "dressed  furs  on  the 
skin,"- under  the  same  sdiedule,  22  Stat  513. 
Fleet  V.  United  States,  148  Fed.  335. 

DRESSED  GRAXITE 

Monuments  in  sections,  consisting  of 
pieces  of  dressed  granite  intended  to  be  as- 
sembled and  erected  as  monuments  without 
further  manipulation,  are  dutiable  as  "dress* 
ed  granite,"  under  Tariff  Act  July  24,  1897, 
c.  11,  §  1,  Schedule  B,  par.  118,  30  Stat  159, 
and  not  as  articles  composed  of  mineral  sub- 
stances, under  paragraph  97  (30  Stat  156). 
Austin  Baldwin  &  Ck>.  v.  United  States,  144 
Fed,  702,  704;  Id.,  149  Fed.  1022,  79  C.  C. 
A.  531.  But  imports  in  the  form  of  pieces  of 
granite  dressed,  cut,  and  bored,  ready  to  be 
assembled  as  ornamental  garden  lanterns, 
cannot  be  so  classified.  A.  A.  Vantine  &  Ck>. 
V.  United  States,  159  Fed.  289,  290. 

DRESSED  liUMBSR 

While  lumber  planed  on  one  side  or  both 
sides  may  be  "dressed  lumber,"  when  tongued 
and  grooved  it  is  still  dressed  lumber  and 
not  a  new  and  distinct  manufacture.  In 
other  words,  tonguing  and  grooving  is  an  ad- 
ditional dressing,  bat  it  is  not  made  a  differ- 
ent article.  Lumber  treated  in  this  way  Is 
still  known,  advertised,  handled,  shipped,  and 
bought  and  sold  by  the  thousand  feet  as 
lumber.  United  States  ▼.  F.  W.  My^s  &  Co., 
139  Fed.  344,  847  (quoting  United  States  v. 
Dudley,  19  Sup.  Ct  801,  174  U.  S.  670,  43  L. 
Ed.  1129). 

DRESSED  POVLTRT 

The  cooked  meat  of  poultry  and  game,  in 
tins,  and  goose  livers  prepared  as  pftt6  de  foie 
gras,  are  not  dutiable,  either  directly  or  by 
similitude,  as  "poultry  ♦  ♦  •  dressed,** 
under  Tariff  Act  July  24,  1897,  c.  11,  §  1, 
Schedule  G,  par.  278,  30  Stat  172.  James  P. 
Smith  &  Go.  v.  United  States,  168  Fed.  462. 
463. 

DRESSED  UPPER  I.EATHER 

Japanned  skins  used  for  uppers  are  with- 
in the  provision  in  paragraph  456,  Tariff  Act 
October  1,  1890,  c.  1244,  §  1,  Schedule  N,  26 
Stat  601,  for  "dressed  upper  leather,  includ- 
ing ♦  ♦  ♦  japanned  leather,"  rather  than 
under  the  provision  in  the  same  paragraph 
for  "japanned  calfskins."  United  States  v. 
Bittel,  Tepel  &  Eilers,  155  Fed.  554. 

DRIED  LYCHEE 

As  edible  fruit,  see  Edible  Fruit 

DRIFT 

DRIFT  PINS 

"Drift  pins"  are  pointed  pieces  of  steel 
about  seven  inches  long,  small  at  ono  end 
and  large  at  the  other,  used  in  riveting  pipes. 
These  pins  are  driven  into  the  holes  to  bring 
the  ends  of  the  pipe  together  so  that  the  riy- 
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et  holes  in  one  wonld  be  oyer  tlie  holes  In 
the  other  for  the  insertion  of  the  rlTete. 
CampheU  T.  T.  A.  Gillespie  CJo^  66  AtL  270, 
60  N.  J.  Law,  279. 

DBXFTBOADS 

Roads  which  ran  through  roosh  and  un- 
lodoeed  lands  are  often  called  "drift  roads.*' 
Mayor,  etc.,  of  Borough  of  South  Amboy  t. 
PennsjlTania  R.  Co.,  73  Aa  862,  866,  76  N. 
J.  fiq.  57. 

■ 

DRILL 

See  Flyliig  DrUL 

DRINK 

See  Occasional  Drink;  Soft  Drinks. 

The  word  "food"  and  "drink"  in  common 
usage  and  understanding  are  complementary 
and  associate  terms,  denoting  the  two  prime 
necessities  of  life,  but  they  import  a  plain 
and  fundamental  distinction,  as  universal  as 
language  and  as  old  as  the  human  race.  No 
tongue  is  so  primitive  that  it  lacks  different 
words  to  indicate  them  and  different  words 
tD  express  the  sensations  of  want  of  them,  as 
hunger  and  thirst  Pennsylvania  Act  June 
28,  1805  (P.  L.  p.  817),  enUtled  "An  act  to 
provide  against  the' adulterating  of  food  and 
providing  for  the  enforcement  thereof,"  whldi 
defines  in  section  2  the  term  "food"  to  in- 
clude "all  articles  used  as  food  or  drink  by 
man,  whether  simple,  mixed,  or  oompoand," 
is  unconstitutional,  as  appUed  to  drink,  in 
not  stating  the  subject  of  the  act  in  the  title, 
as  required  by  Const  art,  3,  |  8.  Common- 
wealth V.  Kebort,  61  AtL  885,  896,  212  Pa. 
289. 

The  word. "drinks,"  in  a  statute  regulat- 
ing or  forbidding  the  sale  of  intoxicants, 
means  an  alcoholic  beverage.  Pennell  y. 
State,  123  N.  W.  115,  116,  141  Wis.  85. 

DRIKKnrO  FOTTirTAIir 

As  charity,  see  Charity* 

DRIVE 

See  Belt  Drive;   Sprocket  Chain  Drive. 

"Driving,"  in  its  popular  sense,  means 
more  than  mere  managing '  or  directing  a 
horse.  It  has  at  least  a  dual  signification. 
When  it  is  said  a  party  goes  out  "driving," 
It  is  not  usually  understood  that  each  mem- 
ber of  the  party  performs  the  physical  act  of 
driving  the  borse,  and  a  driving  party  may 
be  referred  to  collectively.  Under  Acts  1905, 
p.  202,  c  123,  §  5,  providing  that  any  person 
operating  a  motor  vehicle  upon  meeting  any 
person  driving  a  horse  on  any  public  highway 
shall,  upon  signal  by  putting  up  the  hand 
from  ''any  such  person  or  persons  so  driving 
Any  horse,"  etc^  immediately  bring  his  motor 
Tehicle  to  a  stop,  the  signal  need  not  be  giv- 
en by  the  person  who  holds  the  lines  but  may 


be  given  by  any  occupant  of  the  veliicle;  the 
word  '"driving"  not  being  limited  to  the  mere 
physical  act  of  managing  or  directing  the 
horse.  State  v.  Goodwin,  82  N.  El  459,  460, 
168  Ind.  265. 

A  park  regulation  that  "no  person  shall 
ride  or  drive"  at  a  rate  of  speed  exceeding 
eight  miles  an  hour  is  sufficiently  definite  to 
support  a  criminal  prosecution  for  operating 
an  automobile  at  an  excessive  speed,  as  a 
person  may  be  said  to  be  "driving"  an  auto- 
mobile if  he  is  controlling  the  motive  power. 
Commonwealth  v.  Crowninshield,  72  N.  B, 
963,  964,  187  Mass.  221,  68  L.  K.  A.  245. 

The  word  "drive,"  as  used  in  a  statute 
imposing  a  fine  on  every  person  who  shall 
drive  faster  than  a  certain  traveling  pace  in 
certain  towns,  is  not  confined  to  animals. 
Anything  capable  of  being  ridden  comes  with- 
in the  purview  of  the  act,  and  the  word  is 
apt  in  the  case  of  bicycles,  motorcycles,  or 
automobiles.  State  v.  Smith,  69  AtL  1061, 
1063,  29  R.  I.  245  (citing  State  v.  Thurston, 
66  Aa  580,  581,  28  B.  I.  265,  268). 

In  Code,  |  1571,  requiring  that,  when- 
ever any  engine  "driven  in  whole  or  in  part 
by  steam  power"  crosses  a  bridge  in  a  pub- 
lic road,  planks  must  be  laid  under  the  wheels, 
the  words  quoted  were  not  descriptive  of  the 
kind  of  engine  to  the  exclusion  of  its  manner 
of  operation.  These  words  applied  only  to 
engines  when  actually  so  driven  and  not  to 
a  steam  engine  being  pulled  across  a  bridge 
by  horses  and  cable.  Young  v.  Madison  Coun- 
ty, 115  N.  W.  23,  24,  137  Iowa,  515. 

Under  1  Mills'  Ann.  St,  §i  1424, 1425,  pro- 
viding that,  if  any  person  shall  maliciously 
drive  cattle  from  their  usual  range,  he  shall 
be  liable  to  the  party  injured,  etc.,  willful 
driving  to  any  material  extent  from  public 
domain  within  the  territory  within  which 
cattle  are  accustomed  to  range  to  another  lo- 
cality, within  or  without  such  t^ritory,  is 
driving  from  their  usual  range.  Richards  v. 
Sanderson,  89  Pac.  769,  771,  39  Colo.  270,  121 
Am.  St  Rep.  167. 

DRIVER 

The  motorman  of  a  street  car  Is  not  a 
"driver,"  within  Rev.  St  1899,  §  2864,  giving 
an  action  for  death  from  the  negligence  of* 
any  "driver  of  any  stage  coach  or  other  pub- 
lic conveyance."  Drolshagen  v.  Union  Depot 
R.  Co^  85  S.  W.  344,  346,  186  Mo.  258. 

DRIVEWAT 

See  Draught  or  Driving  Vehicle. 

The  Standard  Dictionary  defines  "drive- 
way" to  be  "a  road  for  driving,"  and  that  is 
the  meaning  that  at  once  suggests  Itself.  It 
doubtless  implies  that  it  Is  over  private  land 
and  is  not  a  public  way,  but  It  does  not  imply 
that  it  is  exclusive.  Young  v.  Braman,  75 
Atl.  120,  121,  105  Me.  494. 
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DROIT 

DROIT  BS  VUXE 

The  "droit  de  viUe*  and  an  ^'octroi 
tax"  are  internal  revenue  imposts  of  France 
which  are  not  general  in  their  application  bnt 
vary  with  the  locality  and  are  not  collected 
if  the  merchandise  is  exported.  United 
States  V.  R.  F.  Downing  &  Co.,  131  Fed.  653, 
654. 

DROP 

Unjfler  a  city  charter  providing  that 
teachers  in  their  first  or  second  year  should 
be  classified  as  probationary,  and  might  be 
dropped  on  the  adverse  report  of  the  classi- 
fication conunittee,  and  that  teachers  who 
have  been  assigned  for  more  than  two  years, 
other  than  special  teachers,  shall  be  classed 
as  permanent  teachers  and  shall  hold  their 
positions  until  removed,  and  that  no  teacher 
shall  be  removed  save  at  the  dose  of  the  year 
and  with  at  least  one  month's  notice,  while 
there  does  not  appear  to  be  any  great  differ- 
ence between  "dropping"  a  teacher  from  the 
department  and  "removing"  him,  so  far  as 
the  effect  on  the  teacher  is  concerned,  the 
section  does  apply  the  latter  term  only  to 
permanent  teachers,  and  the  clause  protecting 
teachers  from  removal  without  prior  notice, 
except  at  the  end  of  the  school  year,  was  in- 
tended to  refer  only  to  permanent  teachers, 
but  an  appointee  during  the  probationary  pe- 
riod could  be  legally  dropped  only  on  the  ad- 
verse report  by  the  classification  committee. 
Barthel  v.  Board  of  Education  of  City  of  San 
Jose,  05  Pac.  892,  894,  103  CaL  376. 

BBOP  SWITCH 

A  "drop  switch"  is  a  switching  of  cars 
made  in  operation  of  railroads  by  detaching 
or  cutting  loose  cars  from  the  engine  and  per- 
mitting them  to  run  or  roll  of  their  own  mo- 
mentnm  down  an  incline.  Birmingham  S.  R. 
Co.  V.  Powell,  33  South.  875,  876, 136  Ala.  232. 

DROVER 

See  Stock  Drover* 

DROWN 

'DBOWimiG 

Death  by  "drowning**  is  caused  by  the 
filling  of  the  lungs  with  water  so  that  air 
cannot  get  to  them.  An  accident  policy  pro- 
vided in  one  place  that  the  insurance  was 
against  ''personal  bodily  injury  leaving  upon 
the  body  external  marks  of  contusion  or 
wounds*';  in  another  that  it  was  against 
"bodily  injuries,  such  as  dislocations,  frac- 
tures, ♦  •  •  drowning,"  etc.;  and  in  an- 
other place  limited  the  liability  in  case  of 
drowning,  when  the  facts  of  the  accident  are 
not  established  by  testimony  of  eyewitnesses, 
and  when  the  body  is  not  recovered  and  iden- 
tified, and  'In  case  of  injuries,  whether  fatal 


or  disabling;  of  which  there  is  no  visible 
mark  on  the  exterior  of  the  body."  Held 
that,  under  the  rule  that  any  doubt  arising 
upon  the  face  of  an  insurance  policy  as  to  its 
meaning  is  to  be  resolved  In  favor  of  the  in- 
sured, the  provisions  relating  to  contusions 
and  wounds  did  not  apply  to  a  case  of 
"drowning,"  so  as  to  exempt  liability  where 
insured  was  drowned  and  there  were  no 
marks  on  his  body.  Lewis  v.  Brotherhood 
Accident  Co.,  79  N.  E.  802,  804, 194  Mass.  1, 17 
L.  R.  A.  (N.  S.)  714. 

DRUG 

See  Crude  Drugs. 

Use  of  as  intoxication,'  see  Intoxicated — 
Intoxication. 

Public  Health  Law,  art  3,  |  40,  provides 
that  the  term  "drug,"  when  used  In  the  act, 
shall  include  all  medicines  for  external  and 
internal  use.  Cream  of  tartar  Is  a  drug 
within  the  statute.  State  Board  of  Pharma- 
cy V.  Gasau,  107  N.  Y.  Supp.  409,  410,  122 
App.  Div.  803. 

The  term  "drug,*'  as  used  in  section  6  of 
the  Acts  of  1906,  34  Stat  768,  providing  that 
the  term  shall  include  all  medicines  and  pr^>- 
arations  recognized  in  the  United  States 
Pharmacopoeia  or  National  Formulary'  for  in- 
ternal or  external  use,  and  any  substance  or 
mixture  of  substances  intended  to  be  used  for 
the  cure,  mitigation,  or  prevention  of  disease 
of  either  man  or  other  animals,  is  merely  a 
term  of  description,  and,  if  the  Pharmacopoeia 
says  medicine  is  a  drug,  it  is  a  drug  nnder 
the  meaning  of  the  act  or  if  it  comes  under 
the  other  description  of  what  a  drug  Is. 
United  States  v.  Frank,  189  Fed.  195,  199. 

The  term  "drugs"  is  limited  in  its  com- 
mon acceptance  to  medicinal  preparations, 
though  broadly  it  may  include  besides  all 
preparations  used  in  the  arts.  Articles  used 
in  dyeing  or  tanning  are  not  dutiable  as 
"drugs."  Leber  &  Meyer  v.  United  States, 
135  Fed.  243,  244.  Nor  are  Orchil  and 
Persian  berry  extracts.  G.  Siegle  &  Co.  t. 
United  States,  166  Fed.  1015,  1016. 

Wal  San,  an  edible  root  used  by  the  Chi- 
nese as  a  vegetable,  is,  because  edible,  removed 
from  the  provision  for  "drugs,"  in  Tariff  Act 
July  24,  1897,  c.  11,  §  1,  Schedule  A,  par.  20, 
30  Stat  151.  Wing  On  Wo  v.  United  States, 
175  Fed.  891.  But  dried  lizards,  used  by  the 
Chinese  in  compounding  a  medicine,  are  duti- 
able as  "drugs."  Wing  On  Wo  v.  United 
States,  148  Fed.  334. 


A  "drug"  includes  any  mineral  substance 
used  in  mechanical  operations,  and  the  court 
cannot  say,  as  a  matter  of  law,  that  benzine 
is  not  included  in  that  term.  Wilson  v. 
Union  Mut  Fire  Ins.  Co.,  55  Atl.  662,  663,  76 
Vt  320  (citing  Carrigan  v.  Lycoming  Fire 
Ins.  Co.,  53  Vt  418,  38  Am.  Rep.  687). 
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Twto»i eating  liquors 

Intoxicating  liquors  kept  for  medicinal 
purposes  being  witliin  tbe  general  term 
''drugs,"  a  druggist  or  pharmacist  legitimate- 
ly oigaged  in  that  business,  has  a  right,  with- 
out express  authority  of  law,  to  have,  keep, 
possess,  and  store  intoxicating  liquors  as  a 
part  of  his  necessary  drug  stock  to  be  sold  by 
him,  subject  to  the  conditions,  limitations,  and 
restrictions  prescribed  by  an  ordinance  regu- 
lating the  sale  of  intoxicating  liquors  for 
medicinal  purposes,  and  could  only  be  sub- 
jected to  the  penalties  prescribed  therein,  on 
proof  that  the  liquors  were  dispensed  in  viola- 
tion of  the  prescribed  conditions,  restrictions, 
and  limitations.  Town  of  Selma  v.  Brewer, 
98  Pac.  61,  63, 9  CaL  App,  70. 

Tolaaoeo 

Cigars  are  not  "drugs,'*  within  the  mean- 
ing of  St.  1895,  ch.  434,  |  2,  prohibiting  busi- 
ness transactions  on  the  Lord's  Day  except- 
ing the  retail  sale  of  drugs  and  medicine. 
Commonwealth  v.  Goldsmith^  57  N.  £}.  212, 
176  Mass.  104,  105. 

DRirO  ADVANCED  IN  VAI«inS 

Scammony  resin,  prepared  from  gum 
scammony,  or  scammony  root,  and  used  prin- 
cipally in  compounding  medicines,  and  chrys- 
arobin  are  dutiable  as  "drugs  advanced  in 
value  or  condition,"  under  Tariff  Act  July 
24,  1897,  c.  11,  S  1,  Schedule  A,  par.  20,  30 
Stat.  152,  rather  than  as  medicinal  prep- 
arations, under  paragraph  67,  80  Stat.  154. 
United  States  v.  Martin,  155  Fed.  264,  265; 
Levl.v.  United  States,  140  Fed.  126.  And 
powdered  opium  is  a  ''drug  advanced  in  value 
or  condition,"  rather  than  opium  crude  or 
nnmanufactured.  United  States  v.  McKes- 
son, Bobbins  &  Co.,  172  Fed.  168;  Merck  v. 
United  States,  151  Fed.  14, 15,  80  0.  G.  A.  510. 

Fresh  leaves  of  aconite  and  belladonna, 
and  fresh  roots  of  bryonla,  immersed  in  their 
natural  condition  in  alcohol  for  preservation, 
are  not  "drugs  advanced  In  value  or  condi- 
tion," as  used  in  paragraph  20.  Tariff  Act 
July  24,  1897,  c.  11,  §  1,  Schedule  A,  30  Stat 
15L  Boericke  &  Runyon  Ck).  v.  United  States, 
126  Fed.  1018,  1019. 

DBUOGIST 

The  terms  "druggist,"  "proprietor  of  a 
drug  store,"  and  "pharmacist*  are  synony- 
moufii'^  for  the  business  of  pharmacist  or 
apothecary,  or  druggist,  Is  one.  An  informa- 
tion charging  that  accused  was  a  druggist 
and  the  proprietor  of  a  drug  store  and  a 
pharmacist,  and  that  he  sold  Intoxicating 
liquors  without  a  prescription,  charges  a  vio- 
lation of  Rev.  St.  1899,  §  3047,  making  it  an 
offense  for  a  druggist,  proprietor  of  a  drug 
store,  or  pharmacist  to  sell  intoxicating 
liquors  except  on  a  written  prescription,  and 
providing  that  any  druggist  who  shall  violate 
the  act  shall  be  punished  as  prescribed,  and 
It  is  not  duplidtous  or  multifarious.    State 


V.  Clinkenbeard,  125  S.  W.  827,  829,  142  Mo. 
App.  146. 

DRUG  STORE 

See'  Proprietor  of  Drug  Store. 
As  restaurant,  see  Restaurant. 

In  an  informati<Hi  for  burglary,  a  "drug 
store"  is  properly  described  as  a  storehouse, 
commonly  called  a  "drug  store."  McNutt  v. 
State,  94  N.  W.  143,  68  Neb.  207. 

DRUMMER 

'*A  traveling  salesman  is  known  in  mod- 
em business  parlance  as  a  'drummer.'" 
Hibbard  v.  Stein,  78  Pac.  665,  45  Or.  507. 

The  word  "drummers,"  as  used  in  Rev. 
St.  Mo.  §f  1024-1026,  requiring  foreign  cor- 
porations for  pecuniary  profit  doing  business 
in  the  state  to  file  articles  of  Incorporation 
and  be  subject  to  local  visitation  and  the 
payment  of  taxes  on  its  business,  and  ex- 
pressly excepting  from  the  operation  of  the 
statute  "drummers  or  traveling  salesnoen  so- 
liciting business  in  this  state  for  foreign  cor- 
porations which  are  entirely  nonresident," 
means  employes  of  such  corporations  employ- 
ed to  go  into  other  states  and  communities  to 
drum  up  and  solicit  business  for  the  houses 
they  represent  Strain  t.  Chicago  Portrait 
Co.,  126  Fed.  831,  835. 

The  word  "drummer"  denotes  a  traveling 
agent  i)er8onally  receiving  orders  to  be  for- 
warded to  his  nonresident  principal.  One 
engaged  in  distributing  his  prindpars  letters, 
soliciting  orders  for  whisky,  and  price  lists 
containing  blank  orders  on  his  principal,  a 
nonresident  distiller,  is,  within  the  statute 
making  it  a  misdemeanor  for  any  person,  act- 
ing for  himself  or  as  agent,  to  conduct  the 
business  of  "liquor  drummer,"  soliciting  or 
receiving  orders  for  liquor  for  Interstate  ship- 
ment State  V.  Davis,  66  S.  E.  875»  876,  84 
S.  C.  512. 

DRtTMMER  IXOATER 

A  "drummer  floater"  insurance  policy  is 
a  policy  that  covers  the  goods  mentioned 
therein,  whije  a  commercial  salesman  is  on 
the  road  selling  goods,  and  the  samples  and 
goods  carried  by  him  would  not  be  covered 
by  the  ordinary  insurance  carried  upon  mer- 
chandise located  in  the  stores  or  warehouses 
of  the  merchant.  When  the  goods  are  re- 
turned to  the  starting  point  and  are  in  the 
store  or  not  traveling,  the  drummer  floater 
insurance  is  suspended,  and  the  same  goods 
are  then  covered  by  the  general  insurance 
which  the  merchant  carries  upon  all  his  goods 
in  his  store  or  warehouse.  Jacobson  v.  Liv- 
erpool &  L.  &  G.  Ins.  Co.,  135  111.  App.  20,  22. 

DRUNK 

The  term  "dnmk"  is  synonymous  with 
the  word  "intoxicated"  and  is  of  varying  de- 
grees.   This  was  recognized  by  the  learned 


DRUNK 


156 


DRUNKENNESS 


Chief  Justice  of  the  Court  of  Civil  Appeals 
when  this  case  was  first  before  that  court 
(Paris  &  G.  N.  R.  Co.  v.  Robinson,  114  S.  W. 
661,  53  Tex.  av.  App.  12,  18)  in  the  i;ollowing 
language:  "Intoxication  is  of  varying  de- 
grees. A  person  so  under  the  influence  of 
liquor  as  not  to  be  entirely  himself  is  In- 
toxicated ;  yet  he  may  not  betray  It  by  either 
movement  or  word,  and  his  condition  may 
not  be  discernible  by  his  intimate  friends.  It 
would  hardly  be  contended  that  as  to  such 
person  the  carrier  must  resort  to  other  than 
the  ordinary  means  for  his  »atety.  Again,  a 
person  may  be  'staggering  drunk/  and  yet  be 
capable  of  transacting  with  Intelligence 
important  business,  and  with  great  foresight 
providing  under  given  circumstances  for  his 
own  safety  and  comfort"  That  the  term 
"drunk"  is  not  a  well-defined  term  either  in 
law  or  in  the  common  acceptation  of  the  mean- 
ing of  the  word  is  found  in  the  fact  that 
all  the  standard  dictionaries  make  its  mean- 
ing synonymous  with  the  word  "Intoxicated." 
The  fact  that  the  term  "drunk"  or  "intoxicat- 
ed" is  a  term  of  varying  degi^es  is  recognized 
in  that  standard  authority,  Words  and  Phras- 
es (volume  8,  p.  2208),  as  follows:  "There  are 
degrees  of  intoxication  or  drunkenness.  A 
man  is  said  to  be  'dead  drunk'  when  he  Is 
perfectly  unconscious — powerless.  He  is  said 
to  be  'stupidly  drunk'  when  a  kind  of  stupor 
comes  over  him.  He  is  said  to  be  'staggering 
drunk'  when  he  staggers  in  walking.  He  is 
said  to  be  'foolishly  drunk*  when  he  acts  the 
fool.  All  these  are  cases  of  drunkenness,  of 
different  degrees  of  drunkenness.  So  it  is  a 
very  common  thing  to  say  a  man  is  'badly 
Intoxicated,'  and  again  that  he  is  'slightly  in- 
toxicated.' There  are  degrees  of  drunkenness, 
and  therefore  many  persons  may  say  that  a 
man  was  not  Intoxicated  because  he  could 
walk  straight ;  he  could  get  in  and  out  of  a 
wagon.  Whenever  a  man  is  under  the  In- 
fluence of  liquor  so  as  not  to  be  entirely  him- 
self, he  is  intoxicated,  although  he  can  walk 
straight  Although  be  may  attend  to  his 
business  and  may  not  give  any  outward  and 
visible  signs  to  the  casual  obsen'er  that  he  is 
drunk,  yet  if  he  is  under  the  influence  of  liq- 
uor so  as  not  to  be  himself,  so  as  to  be  ex- 
cited, and  not  to  possess  that  clearness  of  in- 
tellect and  control  of  himself  that  he  other- 
wise would  have,  he  is  Intoxicated."  In  the 
latest  Webster's  International  Dictlonjary  the 
term  "drunk"  is  thus  defined:  "Intoxicated 
with  or  as  with  strong  drink,  under  the  In- 
fiuence  of  an  intoxicant,  especially  an  alco- 
holic liquor,  so  that  the  use  of  the  faculties  is 
materially  impaired."  In  Bouvler's  Law  Dic- 
tionary (Rawle's  Revision),  the  term  Is  de- 
fined as  "the  condition  of  a  man  whose  mind 
is  affected  by  the  immediate  use  of  In- 
toxicating drinks";  and  the  same  author 
proceeds  in  his  discussion  of  the  meaning  of 
the  term  "drunk"  or  "drunkenness"  to  say: 
"This  condition  presents  va'Hous  degrees  of 
intensity,  ranging  from  a  simple  exhilaration 
to  a  state  of  utter  unconsciousness  and  in- 


sensibility. In  the  popular  phrase  the  term 
'drunkenness'  is  applied  only  to  those  degrees 
of  it  in  which  the  mind  is  manifestly  dis- 
turbed In  its  operation.  In  the  earlier  stages 
it  frequently  happens  that  the  mind  is  not 
only  not  disturbed  but  acts  with  extraordi- 
nary clearness,  promptitude,  and  vigor." 
Paris  &  G.  N.  R.  Co.  v.  Robinson,  140  S.  W. 
434-436,  104  Tex.  482. 

The  term  "drunk,"  as  commonly  under- 
stood, means  the  result  of  excessive  drinking 
of  Intoxicants.  Paris  &  G.  N.  Ry.  Co.  v.  Rob- 
inson (Tex.)  127  S.  W.  294,  208. 

Though  one  may  be  said  to  be  under  the 
influence  of  liquor,  he  is  not  necessarily  In- 
toxicated, this  being  far  short  of  "Intoxica- 
tion" which  is  the  synonym  of  "inebriety"  and 
"drunkenness";  the  word  "intoxicated"  being 
synonymous  with  "drunk,"  and  "drunk"  be- 
ing defined  in  the  Standard  Dictionary  as  to 
have  lost  the  normal  control  of  one's  bodily 
and  maital  faculties.  Freeburg  v.  State,  138 
N.  W.  143,  144,  92  Neb.  346  (citing  4  Words 
and  Phrases,  pp.  8734,  3735). 

An  Instruction,  in,  an  action  against  a 
railroad  company  for  wrongfully  ejecting  a 
passenger  for  alleged  drunkenness,  that  for 
one  to  be  in  an  "intoxicated  condition"  he 
must  be  under  the  infiuence  of  intoxicating 
liquors  to  such  an  extent  as  to  have  lost  the 
normal  control  of  his  faculties,  and  show 
a  disposition  to  violence,  quarrelsomeness,  and 
bestiality,  was  erroneous,  since  one  may  be 
Intoxicated  without  being  violent  or  quarrel- 
some, and  a  man  may  be  said  to  be  "drunk" 
whenever  he  is  under  the  Influence  of  intoxi- 
cating liquors  so  as  to  affect  his  acts  or  con- 
duct, so  that  persons  coming  in  contact  with 
him  could  readily  know  that  the  intoxicants 
had  affected  lilm  In  that  respect  St  Liouis, 
I.  M.  &  S.  R.  Cd.  V.  Waters  (Ark.)  152  S.  W. 
137,  139. 

The  term  "drunk"  is  properly  defined  as 
being  under  the  influence  of  Intoxicating  liq- 
uor to  such  an  extent  as  to  have  lost  the  nor- 
mal control  of  one's  bodily  and  mental  facul- 
ties, and  commonly  to  evince  a  disposition 
to  violence,  quarrelsomeness,  and  bestiality. 
Brooke  v.  aty  of  Morrilton,  111  S.  W.  471, 
86  Ark.  364;  Hughes  v.  State  ex  rel.  Sutton, 
98  N.  B.  839,  841,  50  Ind.  App.  617. 

DRUNKARD 

See  Habitual  Drunkard. 
See,  also,  Inebriate. 

"A  'drunkard'  is  one  with  whom  drunk- 
enness has  become  a  habit ;  one  who  habitu- 
ally drinks  to  intoxication;  a  sot"  There 
may  be  a  habit  of  Intoxication  In  one  who 
occasionally  resists  temptation.  People  v. 
Radley,  86  N.  W.  1029,  1030,  127  Mlch.-627. 

DRVlfKENinSSS 

See  Habitual  Drunkenness,  or  Intoxica- 
tion ;  Voluntary  Drunkenness. 
See,  also,  Intoxicated— Intoxication. 
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Though  one  may  be  said  to  be  under  the 
influence  of  liquor,  he  is  not  necessarily  in* 
toxicated,  this  being  far  short  of  'Intoxica- 
tion" which  is  the  synonym  of  'Inebriety"  and 
''drunkenness";  the  word  "intoxicated*'  be- 
ing anonymous  with  "drunk,"  and  "drunk" 
being  defined  in  the  Standard  Dictionary  as 
to  have  lost  the  normal  control  of  one*s  bod- 
ily and  mental  faculties.  Preeburg  v.  State, 
15W  N.  W.  143,  144,  92  Neb.  346  (citing  4 
Words  and  Phrases,  pp.  3734,  3735). 

The  words  '"drunkenness"  and  "in  a  state 
of  intoxication,"  as  used  in  the  statute  pun- 
ishing drunkenness,  are  words  of  ordinary 
signiticatioA,  and  mean  the  condition  follow- 
ing the  taking  of  liquor  in  excessive  quan- 
tities, and  the  court  in  its  instructions  need 
not  define  the  same.  Clark  y.  State^  111  S. 
W.  659,  660,  63  Tex.  Cr.  B.  529. 

It  may  be  well  doubted  whether  the 
terms  ''drunkenness"  and  "soberness"  are 
susceptible  to  any  accurate  definition  for 
practical  purposes,  as  they  sufficiently  define 
themselves.  Midland  Valley  R.  Ck>.  v.  Ham- 
Uton,  104  8.  W.  540,  642,  84  Ark.  81. 


See  Disorderly  Conduct 


See  Temporary  Insanity. 

latozieatioA  from  opiates  Inelnded 

The  word  "drunkenness,"  as  applied  to 
the  use  of  opium,  morphine,  or  other  drugs, 
is  not  easily  defined.  But  the  evil  effects 
resulting  from  the  continued  and  excessive 
use  of  opium  or  morphine  are  well  known. 
They  interfere  as  much,  to  say  the  least,  with 
the  happiness  of  married  life,  and  produce 
other  eftects  upon  the  marriage  relation,  as 
deplorable  as  those  resulting  from  the  ex- 
cesstve  use  of  intoxicating  liquors.  And  it 
was  the  state  thus  resulting  from  their  ex- 
cessive use  which  the  Legislature  intended 
to  describe  by  the  word  "drunkenness,"  as  ap- 
plied to  the  use  of  opium,  morphine,  and  oth- 
er drugs,  and  from  which  it  intended  to  afford 
relief  to  the  innocent  party.  Gowey  v.  Gow- 
ey,  77  N.  K.  526,  527, 191  Mass.  72  (citing  and 
approving  Burt  v.  Burt,  46  N.  E.  622,  168 
Mass-  204;  McCraw  v.  McCraw,  50  N.  B. 
526,  171  Mass.  146. 

DRY 

Wlien  a  proposition  is  carried  at  an  elec^ 
tion  in  favor  of  prohibition  of  the  sale  of 
intoxicating  liquors,  the  vote  is  called  "dry." 
Board  of  Trustees  of  Town  of  Newcastie  v. 
Scott,  101  S.  W.  944,  948,  125  Ky.  545. 

The  Supreme  Court,  in  construing  section 
428,  Penal  Code  1895,  as  preventing  whisky 
dealers  from  selling  or  contracting  to  sell, 
taking  ord^v  for,  or  soliciting  the  sale  of 
Intoxicating  liquors  in  a  "dry  county,  town  or 
district"  uses  the  word  "dry"  as  designating 


those  counties  where  the  sale  of  liquor  is 
prohibited  by  law.  Rose  v.  State,  58  S.  E. 
20,  21, 1  Ga.  Ak>.  596. 

DBT  DOCK 

A  dry  dock  differs  from  an  ordinary  dock 
only  in  the  fact  that  it  is  smaller,  and  pro- 
vided with  machinery  for  pumping  out  the 
water  in  order  that  the  vessel  may  be  re- 
paired. All  injuries  suffered  by  the  hulls  of 
vessels  below  the  water  line,  by  collision  or 
stranding,  must  necessarily  be  repaired  in 
a  dry  dock.  Proceedings  in  rem  to  enforce 
a  lien  for  repairs  furnished  to  a  vessel  which 
was  at  the  time  engaged  in  navigating  the 
Erie  Canal  are  no  less  within  the  exclusive 
admiralty  Jurisdiction  of  the  federal  courts 
because  such  repairs  were  made  in  dry  dock. 
Perry  v.  Haines,  24  Sup.  Oc  8,  18,  191  U.  S. 
17,  48  L.  Ed.  73. 

DRT  DOCKAGE 

The  term  "dry  dockage,"  as  employed  in 
a  libel,  is  presumed  by  the  court  to  mean 
giving  dockage  in  a  dry  dock.  Under  B.  £ 
a  Comp.  Or.  1901,  §  5706,  giving  a  lien  on 
vessels  for  all  debts  due  by  virtue  of  a  con- 
tract for  construction,  repairs,  etc.,  a  Hen 
in  the  nature  of  a  maritime  lien  exists 
against  a  domestic  vessel  of  the  state,  navi- 
gating the  waters  of  the  United  States,  for 
furnishing  dockage  to  such  vessel  in  a  dry 
dock  at  the  request  of  the  owner,  which  lien 
is  enforceable  In  the  admiralty  courts  of  the 
United  States.  The  George  W.  Elder,  159 
Fed.  1005, 1009. 

DRT  GAXXON 

The  "dry  (or  corn)  gallon"  is  the  old 
English  unit  of  measurement  which  seems  to 
have  fallen  into  practical  disuse.  It  does  not 
seem  to  have  any  common  employment  in 
the  commerce  of  this  country.  J.  M.  CebaUoe 
&  Co.  V.  United  SUtes,  139  Fed.  705  (citing 
(Jent  Diet). 

DBT  MORTGAGE 

A  "dry  mortgage"  is  one  under  which 
the  mortgagor  incurs  no  personal  liability,  or 
there  was  no  debt  in  the  sense  of  an  obliga- 
tion that  could  be  enforced,  and  where  the 
mortgagor  has  merely  the  right  to  remove  the 
lien  by  payment  of  a  certain  sum  of  money 
within  a  certain  time,  but  could  not  be  com- 
pelled to  do  so.  San  Jose  Safe  Deposit  Bank 
of  Savings  v.  Bank  of  Madera,  78  Pac.  5,  6, 
144  Cal.  574. 

DRT  PRESmiPTIONS 

The  rules  which  impose  the  burden  of 
proof  upon  certain  parties,  when  designated 
as  presumptions,  are  "dry  presumptions," 
having  only  a  technical  existence,  and  bar- 
ren of  all  probative  character  when  the  case 
goes  to  the  Jury  on  conflicting  evidence. 
Sheldon  v.  Wright,  67  AtL  807,  814,  815,  80 
Vt  298. 
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]>BT  RECEIVERSHIP 

A  receiver  takes  the  property  subject  to 
liens  upon  it  and  on  sale  of  the  property; 
what  he  gets  is  the  fund  out  of  which  pri< 
marily  his  compensation  is  paid.  If  he  does 
not  get  any  fund,  he  might  not  get  any  com- 
pensation, it  being  what  is  known  as  a  "dry 
receivership,"  and  complainant  may  be  com- 
pelled to  give  a  bond  to  secure  the  fees  of  the 
receiver  whom  the  court  appoints  at  his  ex- 
pense. Lembeck  v.  Jarvis  Terminal  Cold 
Storage  Co.,  59  Aa  605,  566,  68  N.  J.  Eq. 
352. 

]>RT  REFUSE 

**Dr5'  refuse,"  when  applied  to  city  gar- 
bage, mcludes  ashes  and  all  rubbish  accumu- 
lated in  private  houses^  stores,  market  houses, 
and  like  places.  California  Reduction  Co.  v. 
Sanitary  Reduction  Works,  26  Sup.  Ct  100, 
104,  199  U.  S.  306,  50  L.  Ed.  204. 

]>RT  TRUST 

A  ''dry  (or  simple)  trust"  is  one  as  to 
which  the  trustee  haa  no  duties  to  perform, 
and  the  cestui  que  trust  has  the  entire  man- 
agement of  the  estate.  It  is  a  simple  separa- 
tion of  the  equitable  and  legal  estates  which 
can  be  united  at  the  option  of  the  cestui  que 
trust  It  is  not  to  be  confounded  with  those 
trusts  which  are  created  upon  a  declared,  con- 
dition which  has  passed  away  by  the  cessa- 
tion of  the  reason  for  the  continuance  of  the 
trust,  as  for  instance,  a  trust  established  for 
the  benefit  of  a  married  woman  who  becomes 
discovert,  thus  discontinuing  the  trust  Car- 
penter V.  Carpenter's  Trustee,  84  S.  W.  737, 
738,  119  Ky.  582,  68  L.  R.  A.  637,  115  Am. 
St  Rep.  275  (citing  Woolley  v.  Preston,  82 
Ky.  415;  Thomas  v.  Harkness,  13  Bush  [76 
Ky.]  23). 

Where  the  owner  of  real  estate  convey- 
ed it  in  trust  the  trustee  to  have  power  of 
sale  and  reinvestment  of  proceeds,  but  a 
sale  only  to  be  made  with  the  consent  of  the 
grantor,  who  was  to  be  paid  all  the  profits 
and  have  a  right  of  testamentary  disposition, 
the  trustee  took  no  beneficial  interest  but  a 
mere  **dry  (or  naked)  trust,"  City  of  Louis- 
vUle  V.  Anderson  (Ky.)  84  S.  W.  573,  574. 

Where  a  testatrix  bequeathed  ^500  to 
A.,  to  be  kept  In  trust  for  her  by  her  daugh- 
ter, the  bequest  amounted  to  a  '*dry  trust," 
and  the  cestui  que  trust  was'  entitled  to  pay- 
ment of  the  legacy,  free  from  any  trust 
Guild  V.  Allen,  67  Atl.  855,  858,  28  R.  I.  430. 

DRT  WASH 

A  natural  depression  In  the  ground,  be- 
low a  dam,  is  called  a  "dry  wash."  Howell 
V.  Big  Horn  Basin  Colonization  Co.,  81  Pac. 
785,  786,  14  Wyo.  14.  1  L.  R.  A.  (N.  S.)  596. 


DRT  WEIGHT 

The  term  "dry  weight,"  in  paragraph 
415  of  the  Tariflf  Act  of  October  1,  1890,  im- 
posing a  duty  on  wood  pulp,  means  not  abso- 


lute dry  weight,  but  "air  dry  weight**  as  un- 
derstood in  commerce.  United  States  v.  Per- 
kins. 66  Fed.  50,  51. 13  C.  C.  A.  324. 

DUAL  CAPACITY  DOCTRINE 

The  "dual  capacity  doctrine."  applied  in 
Illinois  in  determining  the  liability  of  a  mas- 
ter for  injury  to  his  servant,  is:  The  mere 
fact  that  a  master  has  a  foreman  over  the  in- 
jured servant  does  not  make  the  master  re- 
sponsible for  the  foreman's  negligence,  nor 
does  the  mere  fact  that  the  foreman  is  some- 
times, or  generally,  also  a  colaborer  excuse 
the  master  from  his  negligence;  but  every 
case  must  depend  on  its  circumstances,  and 
If  the  negligence  complained  of  consists  of 
some  act  done  or  omitted  by  one  having  such 
authority,  which  relates  to  his  duties  as  a 
colaborer  with  those  under  his  control,  and 
which  might  Just  as  readily  have  happened 
with  one  of  them,  having  no  such  authority, 
the  common  master  will  not  be  liable;  but 
when  the  negligent  act  complained  of  arises 
out  of,  and  is  the  direct  result  of,  the  author- 
ity conferred  on  him  by  the  master  over  his 
colaborers,  the  master  will  be  liable.  Fogar- 
ty  V.  St  Louis  Transfer  Co.,  79  S.  W.  664, 
667, 180  Mo.  490, 1  Ann.  Cas.  136. 

DUE 

DUE  (In.  Commeroftal  Jmw) 

See  Become  Due;  Grow  Due;  Legally 
Due;  Now  Due;  Now  Due  and  Paya- 
ble; Remain  Due;  Still  Due;  Taxes 
Due. 

Belonging  to  and  due,  see  Belong — Be-  - 
longing. 

Ordinarily,  the  word  "due"  Is  a  conclu- 
sion of  law,  denial  of  which  raises  no  issue. 
Irwin  V.  Insurance  Co.  of  North  America, 
116  Pac.  294,  295,  16  Cal.  App.  143. 

The  word  "due,"  as  used  in  section  3880, 
providing  that  a  petition  in  attachment  in 
an  action  on  contract  shall  state  that  some- 
thing is  "due"  and,  as  nearly  as  practicable, 
the  amount,  and  section  3883,  authorizing  at- 
tachments on  debts  not  due,  when  nothing 
but  time  is  wanted  to  fix  an  absolute  indebt- 
edness, refers  to  the  maturity  of  the  claim 
rather  than  to  the  balance  of  the  indebted- 
ness owing  from  one  party  to  the  other,  and 
the  landlord  is  not  precluded  from  attaching 
for  rent  accrued  by  reason  of  the  fact  that 
the  tenant  has  claims  against  him,  arising 
out  of  ot^er  indebtedness,  to  an  amount  ex- 
ceeding the  rent  Smeaton  v.  Cole,  94  N.  W. 
909,  910,  120  Iowa,  368. 

The  word  "due,"  £S  used  in  Seattle  City 
Charter,  providing  that  demand  must  be 
made  for  a  rebate  from  an  excess  in  assess- 
ments for  local  improvements  within  two 
years  from  the  date  on  which  the  assessmeAts 
become  "due,"  means  the  expiration  of  the 
period  in  which  the  assessments  can  be  paid 
without  interest;  but,  where  the  final  cost  of 
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the  improYement  is  not  determinable  until  its 
completion,  the  limitation  period  does  not  be- 
gin until  it  is  ascertained  that  there  will  be 
an  excess.  State  ex  reL  McCnlloogh  y.  City 
of  Seattle,  102  Pac.  770,  772,  53  Wash.  655. 

In  an  action  under  Rev.  St  c.  6,  §  175, 
to  recover  taxes  "dne*'  a  dty,  it  is  no  defense 
that  the  assessor  made  only  one  valuation 
for  the  tax,  state,  county,  and  town,  and 
blended  together  the  several  sums  to  be  thus 
levied  and  made  but  one  assessment  for  the 
whole,  on  the  ground  that  the  oomblaed  tax, 
being  not  alone  for  municipal  purposes,  was 
not  "due"  the  city,  since  the  municipality  was 
the  agency  through  which  the  state  and  coun- 
ty  taxes  were  collected,  and  all  the  taxes  to 
be  assessed  and  collected  through  this  agency 
may  be  said  to  be  "due"  to  it  as  such  agent  or 
trustee.  City  of  Rockland  v.  UUner,  24  Atl. 
949,  950,  84  Me.  503. 

The  phrase  "debt  which  is  to  become 
dne,"  as  used  in  a  statute  providing  that  a 
debt  which  is  to  become  due  shall  be  Uable 
to  the  process  of  garnishment,  means  an  ab- 
solute existing  debt  and  does  not  include  an 
indebtedness  contingent  on  the  happening  of 
a  future  event,  so  that  it  is  uncertain  wheth- 
er the  contemplated  garnishee  will  or  will 
not  be  indebted  to  the  principal  defendant. 
Smith  T.  Marker,  90  S.  W.  611,  613,  6  Ind. 
T.  213. 

Under  ReV.'  Laws,  c.  137,  t  8,  authorizing 
an  appointment  of  an  administrator  de  bonis 
non  after  the  death,  resignation,  etc.,  of  the 
administrator,  if  there  are  debts  to  the 
amount  of  |20  remaining  due  from  the  estate, 
chapter  141,  {  9,  making  an  administrator 
not  liable  to  the  action  of  a  creditor  not 
commenced  within  two  years  from  the  giving 
of  an  administration  bond,  section  10  author- 
izlng  the  Supreme  Court,  where  an  action  has 
not  been  prosecuted  within  the  time  limited, 
if  of  opinion  that  justice  requires  It,  to  give 
a  creditor  judgment  against  the  estate,  and 
section  13  providing  that  a  creditor,  whose 
right  of  action  does  not  accrue  wlthiii  two 
Tears  from  administration,  may  have  an  or- 
der for  the  retention  by  the  administrator  of 
assets  sufficient  to  satisfy  the  same,  there 
was  no  debt  due  from  the  estate  within  the 
meaning  of  the  statutes,  where  there  were  no 
equitable  considerations,  and  the  creditor 
took  no  steps  under  section  13  to  preserve  his 
rights,  and  they  became  void  under  section  9; 
a  **debt  remaining  due  from  the  estate"  mean- 
ing a  debt  which  is  enforceable  in  such  a 
way  that  the  estate  may  be  legally  liable  to 
pay  it.  In  re  Hubbard,  69  N.  E.  349,  350, 
185  Mass.  22. 

A  claim  against  an  estate  for  undertak- 
er's services  is  not  a  "defit  due"  from  the  de- 
cedent, and  is  therefore  not  referable  under 
Code  Civ.  Proc.  §  2718,  providing  for  refer- 
ence of  disputed  claims,  and  hence,  even  if 
tbe  parties  consented  to  a  reference  jurlsdic- 
Uon  to   refer   would   not  be  conferred  as ' 


against  the  subsequent  objection  of  either. 
In  re  Mudge,  118  N.  Y.  Supp.  568,  570. 

Under  Code,  §  321,  par.  3,  which  gives  an 
attorney  a  lien  on  money  due  his  client  in 
the  hands  of  an  adverse  party  to  the  action, 
there  is  no  money  "due"  which  will  support  a 
lien,  where  the  proceeding  was  xmder  the  occu- 
pying claimants  statute  (Code,  {§  2964-2971), 
which  provides  that  the  claim  may  be  satis- 
fied either  by  the  claimant's  paying  the  value 
of  the  imiHrovements  and  taking  the  property, 
or,  upon  a  refusal  of  the  claimant  to  pay  sudi 
6um,  by  his  permitting  the  other  party  to  take 
his  interest  in  the  property,  or  by  his  be- 
coming a  tenant  In  common  of  the  real  es- 
tate, Including  the  Improvements,  with  such 
party,  and  which  gives  the  court  no  author- 
ity to  render  a  personal  judgment  against 
the  owner  of  the  land,  or  to  order  the  land 
sold  under  special  execution  to  satisfy  the 
claim.  McCormick  &  McCormlck  v.  Dumbar- 
ton Realty  Co.  (Iowa)  137  N.  W.  943,  944. 

Bev.  St  1908^  §  618,  preserves  the  lien  of 
a  chattel  mortgage  for  30  days  after  maturity 
without  possession  taken,  and  section  520, 
subsequently  enacted,  provides  that  the  lien 
of  any  recorded  chattel  mortgage  to  secure 
any  indebtedness  may  "at  any  time  within  30 
days  after  the  maturity  of  the  last  install- 
ment of  the  indebtedness  secured  thereby"  be 
extended  as  to  the  unpaid  portion  thereof  by 
filing  a  sworn  statement  of  the  total  pay- 
ments on  the  debt  and  the  amount  remaining 
unpaid,  that  it  is  **still  due"  the  mortgagee  or 
his  assignee,  and  that  the  mortgagee  consents 
to  an  extension.  Held,  in  view  of  section  518, 
that  the  word  "due"  was  used  in  the  sense 
that  the  debt  was  subsisting  or  outstanding. 
Ferris  v.  Chambers,  117  Pac  994,  995,  51 
Colo.  368. 

As    aekaowledsmemi    sad   promise    te 

The  word  "due,"  in  a  writing  signed  by  a 
party  and  stating  that  a  certain  amount  Is 
"due"  a  person  mentioned  therein,  Imports  a 
promise  to  pay,  for  the  principle  is  that, 
where  a  paper  contains  a  direct  acknowledg- 
ment of  Indebtedness  in  a  specified  sum,  that 
of  itself  imports  a  promise  to  pay.  Locher  v. 
Kuechenmiester,  98  S.  W.  92,  97, 120  Mo.  App. 
701. 

"  *Due*  means  owed  or  owing  to.  It  Im- 
plies an  obligation  or  duty  imposed  by  law — 
the  duty  to  pay  what  Is  owed — but  It  does 
not  of  itself  imply  a  promise  to  do  so."  In 
re  McGuire  &  Hanlein,  132  Fed.  394,  395. 

Immatured  liabilities 

The  word  "due"  does  not  necessarily 
mean  owing  and  payable.  It  is  often  used  to 
signify  merely  the  present  existence  of  a 
debt  to  be  paid  thereafter ;  and,  an  affidavit, 
annexed  to  a  chattel  mortgage,  stating  that  a 
certain  sum  was  due  on  the  mortgage,  the 
mortgage  disclosing  that  this  sum  was  payable 
in  monthly  Installments  is  not  defective  mere- 
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ly  for  the  reason  that  no  part  of  it  was  due 
at  the  time  the  affidavit  was  made.  Metro- 
politan Store  &  Saloon  Fixture  Co.  v.  Al- 
brecht,  56  Atl.  237,  238,  70  N.  J.  Law,  149. 

The  word  **dne,'*  in  its  larger  sense,  is 
often  used  to  coyer  liabilities  matured  or  un- 
matured, or  as  importing  an  existing  obliga- 
tion, whether  the  time  of  payment  has  arriv- 
ed or  not  The  expression  "all  taxes  due 
the  state  and  county,"  as  used  in  the  act  of 
August  21,  1905,  is  not  to  be  construed  in  the 
narrow  sense  of  taxes,  the  time  for  paying 
which  had  arrived  or  passed.  Pope  v.  Mat^ 
thews,  54  S.  E.  152,  154,  125  Ga.  341  (citing, 
in  support  of  definition.  People  v.  Vail,  6 
Abb.  N.  O.  [N.  Y.]  210;  United  States  v.  State 
Bank  of  North  Carolina,  31  U.  S.  [6  Pet] 
29,  8  L.  Ed.  308;  Sand-Blast  File  Sharpen- 
ing Co.  V.  Parsons,  7  Atl.  716,  54  Conn.  310 ; 
Scndder  v.  Seudder,  10  N.  J.  Law,  341). 

As  leeallj  enforceable 

A  sum  of  money  being  in  the  obligor's 
hands  as  executrix  and  due  to  be  paid  to  the 
the  obligee  by  her  in  that  capacity,  she 
agreed  in  her  personal  capacity  to  pay  to 
the  obligee  the  snm  "so  due."  Held,  that 
the  phrase  "so  due"  means  that  which  ought 
to  be  paid  and  not  that  which  is  legally  ac- 
tionable. Smith  v.  Weaver,  66  Atl.  941,  942, 
75  N.  J.  Law,  3L 

The  word  **due"  is  defined  as  owed,  ow- 
ing, owing  and  unpaid,  remaining  unpaid, 
an  indebtedness.  A  debt  may  therefore  be 
due  that  is  Justly  and  honestly  owing,  and 
yet  the  creditor  be  without  remedy  to  en- 
force payment  because  of  the  plea  of  the 
statute  of.  limitations.  So,  where  a  will 
provided  that  a  debt  due  from  a  legatee 
shonld  be  deducted  from  the  legacy,  the  leg- 
atee could  not  plead  limitations  to  avoid  the 
deduction.  In  re  Gilllngham's  Estate,  69  Atl. 
809,  810,  220  Pa.  353  (citing  FulweUer  v. 
Hughes,  17  Pa.  440 ;  14  Cyc  p.  1107). 

As  Btatiirecl 

Sess.  Laws  1895,  p.  67,  c  7,  art.  1,  f  8,  pro- 
viding for  the  issuance  of  bpnds  by  munici- 
pal organizations,  using  the  words  "due"  and 
"matured,"  uses  them  synonymously.  Ter- 
ritory ex  rel.  Jones  v.  Hopkins,  59  Pac.  976, 
981,  9  Okl.  133. 

As  owing 

An  amount  "due,"  in  the  primary  sense, 
means  simply  "owing."  Sather  Banking  Co. 
V.  Arthur  R.  Briggs  Co.,  72  Pac.  352,  355, 
138  Cal.  724  (citing  and  adopting  Crocker- 
Woolworth  Nat  Bank  of  San  Francisco  r. 
Carle,  65  Pac.  951,  133  Cal.  409). 

The  word  "due,"  in  its  primary  sense, 
means  "owing";  hence  Code,  |  490,  provid- 
ing that  a  county  treasurer  shall  receive  for 
his  services  a  certain  per  cent,  of  all  money 
collected  by  him  as  taxes  "due  any  city  or 
town,"  does  not  authorize  him  to  retain  any 
sum  for  collecting  money  to  pay  certificates 
issued  by  a  city  to  a  contractor  who  has  per- 1 


formed  paving  work.  Barber  Asphalt  Pav- 
ing Co.  V.  Woodbury  County,  114  N.  W.  1044, 
1045,  137  Iowa,  287. 

The  word  "due"  in  Code,  H  1308,  1309, 
making  credits  taxable  and  defining  "credit** 
as  including  every  claim  or  demand  due  or 
to  become  due,  etc.,  is  synonymous  with  "ow- 
ing,** and  does  not  have  reference  to  the  time 
of  payment  or  the  fulfiUment  of  an  obliga- 
tion. Talley  v.  Brown,  125  N.  W.  248,  249, 
146  Iowa,  360,  140  Am.  St  Bep.  282. 

PeasioA  monej 

Under  Rev.  St  U.  S.  §  4747,  providing 
that  no  money  dne  or  to  become  due  to  any 
pensioner  shall  be  liable  to  attachment  or 
seizure  under  any  legal  or  equitable  process, 
bnt  shall  inure  wholly  to  the  pensioner's  ben- 
efit pension  mon^  is  only  exempt  "while 
due,  or  to  become  due."  In  re  Ferguson's 
Estate,  123  N.  W.  123,  125,  140  Wla.  583,  17 
Ann.  Cas.  1189. 

As  vApald 

While  the  wordf  "due"  is  often  nsed 
synonymonsly  with  "owing"  or  "remaining 
unpaid,"  it  is  not  to  be  so  construed  when 
used  in  a  pleading  alleging  that  "there  is 
now  due  plaintiif  from  defendant"  a  certain 
sum.  In  this  case  it  is  nothing  more  than 
a  legal  conclusion  and  is  therefore  not  ad- 
mitted by  demurrer.  Moriarty  y.  Cochran, 
106  N.  W.  1011,  75  Neb.  835. 

Dins   ADMIKISTRATIOK   6t  JUSTICE 

In  Rev.  St  {  5399,  making  it  a  criminal 
offense,  inter  alia,  to  corruptly  or  by  threats 
or  force  "obstruct  or  impede,  or  endeavor 
to  obstruct  or  impede  the  due  administration 
of  justice**  in  any  court  of  the  United  States, 
the  words  "due  administration  of  Justice" 
Import  a  free  and  fair  opportunity  to  every 
litigant  in  a  pending  cause  in  a  federal  court 
to  learn  what  he  may  learn  (if  not  obstructed 
or  impeded)  concerning  material  facts,  and  to 
exercise  his  option  as  to  introducing  testi- 
mony as  to  such  facts,  and  an  offense  is  com- 
mitted under  such  statute  if  a  person  cor- 
ruptly endeavors  to  induce  other  persons 
who  have  knowledge  of  facts  which  may  be 
material  to  a  party  to  a  pending  cause  to 
conceal  or  deny  their  knowledge,  so  as  to  pre- 
vent such  party  from  obtaining  knowledge  or 
procuring  evidence  of  such  facts.  Wilder 
V.  United  States^  143  Fed.  433,  441,  74  C.  C. 
A  567. 

BUS  Ain>  ownra 

Within  the  meaning  of  Bankr.  Act  July 
1,  1898,  c.  541,  I  64a,  30  Stat  563,  which  pro- 
vides that  a  trustee  shall  pay  "all  taxes 
legally  due  and  owing  by  the  bankrupt  to  the 
United  States,  state,  county,  district  or  mu- 
nicipality in  advance  of  the  payment  of  di- 
vidends to  creditors,'*  taxes  on  property  ot 
a  bankrupt  are  "due  and  owing'*  by  the 
bankrupt,  although,  as  in  Colorado,  an  ac< 
tion  cannot  be  maintained  for.  their  collec- 
tion, but  resort  must  be  had  to  the  property. 
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Nor  does  the  fact  that  the  property  has  been 
struck  off  to  the  county  for  the  taxes  for 
want  of  bidders,  as  provided  by  Rev.  St.  Colo. 
Id08,  §  5713,  or  that  it  was  surrendered  by 
the  trustee  to  a  mortgagee,  deprive  the  coun- 
ty of  the  right  to  their  preferred  payment 
HecQX  ▼.  TeUer  County,  198  Fed.  634,  636, 
117  C.  O.  A.  338. 

In  an  action  for  the  value  of  work  done 
and  materials  furnished  under  a  contract 
terminated  by  plaintiff  for  defendant's  al- 
leged breach  thereof,  the  complaint  in  direct 
terms  alleging  nonpayment  of  the  sum  sued 
for  was  not  insufficient  because  not  alleging 
that  such  sum  was  ''due  and  owing,"  such 
words  constituting  a  mere  legal  conclusion 
from  the  use  of  which,  at  most,  and  then 
only  in  the  absence  of  a  demurrer,  the  fact 
of  noDpaym^it  might  be  implied.  Beck  v. 
Schmidt,  110  Pac.  466,  457,  13  Cal.  App.  448. 

2  Starr.  &  C.  Ann.  St  Bl.  1896,  c.  74, 
par.  6,  provides  that  it  shall  be  lawful  to 
agree  that  7  per  cent,  per  annum  shall  be 
paid  for  money  loaned  or  in  any  manner  "due 
and  owing,"  etc.  Held,  that  it  was  not  es- 
sential, to  entitle  a  party  to  recover  interest 
nnder  such  section  on  contracts  of  guaranty, 
that  there  should  be  a  sum  *'due  and  owing" 
at  the  time  the  guaranties  were  executed,  but 
that  it  was  sufficient  that  the  guaranty  was 
made  to  apply  to  the  principal's  obligations 
as  they  were  incurred;  the  guarantor's 
promise  being  operative  whenever  there  was 
money  "due  and  owing"  by  the  principal 
Bond  V.  John  V.  Farwell  Co.,  172  Fed,  58, 
^  96  C.  C.  A.  546. 

The  finding  that  there  was  "due  and  ow- 
ing" under  the  contract,  though  objectionable 
as  in  form  a  conclusion^  is  a  sufficient  finding 
of  nonpayment  Treis  v.  Berlin  Dye  Works 
k  Laundry  Co.,  105  Pac  275,  276,  11  Cal. 
App.  421. 

DUE  AHB  PATABI.E 

See  Wholly  Due  and  Payable. 

The  only  office  of  the  words  "due  and 
payable,*'  as  used  in  Const  art  8,  |  194, 
is  to  fix  the  time  when  the  poll  tax  can  be 
paid.  It  cannot  affect  the  liability  of  the 
poll  to  pay  the  tax.  Frost  v.  State  ex  rel. 
Dements,  45  South.  203,  205,  153  Ala.  054. 

DUE  OABE 

See  In  the  EiXercise  of  Due  Care. 


M 


*Due  care*  embraces  diligence."  South- 
ern Indiana  R.  Co.  v.  Osborn,  78  N.  E.  248, 
250,  39  led.  App.  333. 

The  standard  for  determining  whether 
plaintiff  has  exercised  due  care  la  the  con- 
dnct  of  an  ordinarily  prudent  person  under 
similar  circumstances;  and,  if  plaintiff  did 
not  exercise  the  care  which  an  ordinarily 
prudent  person  would  have  exercised  for 
her  own  protection  under  similar  circum- 
stances, she  was  guilty  of  contributory  negli- 
gence, irrespective  of  her  actual  intelligence 
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or  prudence  in  general.  Dobson  v.  Receivers 
of  Seaboard  Air  Line  Ry.,  73  S.  E.  875,  877, 
90  S.  C.  414. 

The  law  contemplates  that  in  any  given 
case  a  normal  adult  person  shall  take  "due 
care**  for  his  own  safety  and  protection, 
which  is  such  care  as  an  ordinarily  prudent 
person  would  exercise  under  the  circumstanc- 
es. J.  Q.  Christopher  Co.  v.  Russell,  58 
South.  45,  47,  63  Fla.  101,  Ann.  Cas.  1013C, 
564. 

"Negligence"  is  a  relative  term,  and  the 
degree  of  care  varies  with  the  circumstances, 
and,  the  greater  the  danger  or  Importance  of 
the  matter  in  hand,  the  greater  the  care  re- 
quired to  constitute  "due  care."  Bolton  v. 
Western  Union  Telegraph  Co.,  65  S.  B.  937, 
938,  84  S.  C.  67. 

**  'Negligence'  is  the  opposite  of  'due 
care' ;  where  due  care  is  found  there  is  no 
negligence.  If  there  is  a  want  of  due  care, 
then  there  is  negligence."  Raymond  v.  Port- 
land R.  Co.,  62  Att.  602,  605,  100  Me.  529,  3 
L.  R.  A.  (N.  S.)  94. 

"Due  care"  is  care  according  to  time  and 
circumstances,  and  the  degree  of  care  re- 
quired increases  as  the  danger  increases. 
Riggs  V.  Metropolitan  St  Ry.  Co.,  115  S.  W. 
969,  974,  216  Mo.  304. 

The  term  "due  care,"  as  used  in  the  law 
of  negligence,  is  a  relative  term  and  means 
a  degree  of  care  commensurate  with  the  dan- 
ger involved.  Tackett  v.  Henderson  Bros. 
Co.,  108  Pac.  151,  155, 12  Cal.  App.  658. 

"Due  care,"  in  any  business  involving 
the  personal  safety  and  lives  of  others,  is 
nothing  less  than  the  most  watchful  care. 
Stanley  v.  Steele,  60  Aa  640,  641,  77  Conn. 
688,  60  li.  R.  A.  561,  2  Ann.  Cas.  842. 

General  custom  is  not,  as  a  matter  of 
law,  in  itself  "due  care."  Wiita  v.  Inter- 
state Iron  Co.,  115  N.  W.  169,  171,  103  Minn. 
303,  16  L.  R.  A.  (N.  S.)  128. 

• 

"  *Due  care'  ordinarily  implies  a  certain 
line  of  conduct,  specific  acts  of  watchfulness 
or  caution."  Where  there  is  direct  evi- 
dence as  to  the  circumstances  surrounding 
an  accident  resulting  In  the  death  of  the  per- 
son injured,  the  presumption  that,  prompted 
by  the  instinct  of  self-preservation,  he  was 
in  the  exercise  of  due  care  does  not  obtain. 
Ames  V.  Waterloo  &  C.  P.  Rapid  Transit 
Co.,  95  N.  W.  161,  165,  120  Iowa,  640. 

"  *Due  care'  is  a  duty  lying  at  the  root 
of  the  social  compact  Right  early  In  the 
history  of  the  human  race  the  question  was 
asked,  *Am  I  my  brother's  keeper?'  an  old  old 
question,  but  yet  new  withal.  Whatever 
doubt  may  have  arisen  in  the  mind  of  the  un- 
happy man  who  first  asked  it,  no  doubt  ex- 
ists In  the  law  on  the  right  answer,  then  or 
now."  "The  law  hedges  around  the  lives  and 
persons  of  men  with  much  more  care  than  it 
employs  when  guarding  their  property,  so 
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that,  in  this  particular,  it  makes,  In  a  way, 
every  one  his  brother's  keeper,  and  there- 
fore it  may  well  be  doubted  whether  in  any 
supposable  case  redress  shoiHd  be  witliheld 
from  an  innocent  person  who  has  sustained 
immediate  damage  by  the  neglect  of  another 
in  doing  an  act  which,  if  carelessly  done, 
threatens,  in  a  high  degree,  one  or  more 
persons  ^ith  death  or  great  bodily  harm." 
Charlton  v.  St  Louis  &  S.  F.  R.  Co.,  98  S. 
W.  529,  537,  200  Mo.  413  (citing  Van  Winkle 
V.  American  Steam-Boiler  Co.,  19  Atl.  475, 
52  N.  J.  Law,  loc.  cit  247). 

"Due  care"  is  the  care  commensurate 
with  the  instrument  or  means  being  used  and 
danger  to  be  apprehended.  While  a  passen- 
ger in  a  freight  elevator  in  a  building  ac- 
cepted and  acquiesced  in  the  usual  incidents 
and  conduct  of  a  freight  elevator,  yet  those 
in  control  of  the  building  were  bound  to  ex- 
ercise, In  the  repair,  guarding  from  accident, 
and  management  of  the  elevator,  that  high 
degree  of  care  which  prudent  and  competent 
men  exercise  under  like  circumstances,  and 
the  failure  to  use  that  high  degree  of  care 
which  is  exercised  by  prudent  and  competent 
men  under  like  circumstances  would  be  a 
failure  to  exercise  "due  care."  Orcutt  v. 
Century  Bldg.  Co.,  99  S.  W.  1062,  1066,  201 
Mo.  424,  8  L.  R.  A.  (N.  SO  929. 

The  term  "due  care,"  as  those  words  are 
employed  in  Rev.  Laws,  c.  106,  {  71,  provid- 
ing that  if  a  personal  injury  is  caused  to  an 
employ 6,  who  at  the  time  of  the  injury  is  in 
the  exercise  of  due  care,  by  reason  of  certain 
specified  defects,  etc.,  he  may.  recover  dam- 
ages, means  that  degree  of  care  which  an 
ordinarily  prudent  man  would  use  for  his 
own  safety,  in  the  light  of  all  the  circum- 
stances at  the  time  of  the  act  under  inquiry. 
Curren  v.  Magee  Furnace  Co.,  94  N.  B.  399, 
400,  208  Mass.  229. 

The  standard  from  which  to  determine  the 
question  as  to  whether  the  plaintiff  exercised 
such  "care"  as  a  reasonably  prudent  person 
would  exercise  under  the  like  circumstances 
Is  the  common  knowledge  and  experience  of 
men  and  not  the  scientific  knowledge  and 
experience  possessed  by  experts.  Morrison 
V.  Lee,  113  N.  W.  1025,  1028,  16  N.  D.  377,  13 
L.  R.  A.  (N.  S.)  650. 

"Due  care,"  In  the  case  of  a  railway 
company,  means  ordinarily  the  timely  em- 
ployment of  sufiicient  signals  or  warnings 
giving  notice  of  the  approach  of  cars  at  cross- 
ings, etc.,  the  employment  of  competent  mo- 
tormen  or  other  servants,  and  the  running 
of  cars  at  a  proper  and  reasonable  rate  of 
speed.  Boudwln  v.  Wilmington  City  R  Co. 
(Del.)  60  Atl.  865,  866,  4  PennewlU,  381. 

Where  a  railroad  engineer  approaching  a 
trespasser  walking  on  the  track  sees  her  dan- 
ger, and  that  she  is  entirely  oblivious  there- 
of, due  care  on  his  part  means  the  timely  use 
of  .the  bell  and  whistle,  and.  If  these  are  not 
effective,  the  use  of  means  at  hand  to  stop 


the  train  before  striking  her.    Dutcher  v. 
Wabash  R.  Co.,  145  S.  W.  63,  65,  241  Mo.  137. 

•*Due  care"  In  a  child  of  tender  years  is 
such  care  as  Its  capacity,  mental  and  physi- 
cal, fits  It  for  exercising  In  the  actual  cir- 
cumstances of  the  occasion  and  situation  un- 
der Investigation.  Due  care  according  to  age 
and  capacity  is  all  the  law  exacts  of  a  child 
of  tender  years.  Neither  the  average  child 
of  Its  own  age,  nor  the  prudent  man,  is  a 
standard  by  which  to  measure  Its  diligence 
with  legal  exactness,  (a)  Charges  which 
fixed  the  standard  of  care  due  by  a  child  nine 
years  of  age  as  "what  could  be  expected  by 
a  party  of  [the]  age  this  plaintiff  Is  proven  to 
have  been,"  and  which  stated  that  If  both 
parties  were  at  fault,  but  the  Jury  could  find 
"that  the  plaintiff,  considering  his  age,  could 
not  have  avoided  the  aoddent  by  the  exercise 
of  ordinary  care,"  then  he  would  not  be  pre- 
vented  from  recovering,  did  not  correctly 
state  the  rule  as  to  due  dlUgence  on  the  part 
of  the  plaintiff,  there  being  an  allegation  In 
his  petition  and  some  evidence  tending  to 
throw  light  on  his  capacity.  Llnder  v. 
Brown,  73  S.  E.  734,  735,  137  Ga.  352  (citing 
Civ.  Code  1910,  {  3474 ;  Western  &  A.  R.  Co. 
V.  Young,  7  S.  E.  912,  81  Ga.  397,  12  Am.  St, 
Rep.  320;   Id.,  10  S.  E.  197,  83  Ga.  512). 


The  term  "due  care,"  when  applied  to 
carriers  of  passengers.  Is  equivalent  to  the 
terms  "extraordinary  care"  and  "highest  dil- 
igence." The  high  degree  of  care  required 
of  carriers  Is  not  required  of  livery  stable 
keepers  In  letting  horses  and  carriages  to  cus- 
tomers. Stanley  v.  Steele,  60  Atl.  640,  642,  77 
Conn.  688,  69  L.  R.  A.  561,  2  Ann.  Cas.  342. 

As  ordinary  and  reasonable  oare 

The  expression  "due  care"  Is  not  the 
equivalent  of  "ordinary  care."  City  of  Sari 
Antonio  v.  Talerlco  (Tex.)  78  S.  W.  28,  32. 

"Due  care,"  "due  diligence,"  and  "ordi- 
nary care,"  are  convertible  terms,  and  mean 
the  same  thing.  Western  Union  Tel.  Co.  v. 
Smith  (Tex.)  133  S.  W.  1062,  1064  (citing  3 
Words  and  Phrases,  p.  2222;  6  Words  and 
Phrases,  p.  5035). 

The  rule  of  law  now  generally  recogniz- 
ed is  that  the  legal  measure  of  duty,  except 
that  made  absolute  by  law,  is  better  express- 
ed by  the  phrases  "due  care,"  "reasonable 
care,"  or  '"ordinary  care,"  used  Interchange- 
ably. Raymond  v.  Portland  R.  CJo.,  62  Atl. 
602,  604,  100  Me.  529,  3  L.  R.  A.  (N.  S^  94. 

"The  standard  of  *due  care'  Is  the  con- 
duct of  the  average  prudent  man."  Cudahy 
Packing  Co.  v.  Roy,  99  N.  W,  231,  233,  71 
Neb.  600  (quoting  and  approving  definition  in 
Omaha  Bottliug  Co.  v.  Theiler,  80  N.  W. 
821,  59  Neb.  257,  80  Am.  St  Rep.  673). 

"  *Due  care'  Is  ordinary  care,  and  ordi- 
nary care  is  the  care  that  would  be  exercised 
by  a  reasonably  prudent  person  under  the 
same  or  similar  circumstances."    C^rnovskl 
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V.  St.  Louis  Transit  Co.,  106  S.  W.  51,  56,  207 
Mo.  2G3. 

A  traveler  crossing  a  railroad  track  Is 
bound  only  to  use  due  care,  wMch  is  not  the 
Mghest  degree  of  care  possible,  but  is  only 
ordinary  or  reasonable  care  nnder  the  cir- 
cnmstancea  Colorado  &  S.  Ry.  Co.  v.  Chiles, 
114  Pac.  661,  664,  50  Colo.  191. 

The  care  to  be  exercised  by  a  gas  com- 
pany to  prevent  escape  of  gas  from  its  mains 
to  the  injury  of  trees  along  the  street  is  not 
ordinary  care  as  distinguished  from  extraor- 
dinary care,  but  due  care  or  care  commensu- 
rate with  the  danger.  Gould  v.  Winona  Qas 
Co.,  Ill  N.  W.  254,  268,  100  Minn.  258,  10 
L.  R.  A.  (N.  S.)  889. 

'"Due  care*  means  reasonable  care 
adapted  to  the  circumstances.*'  One  who 
proceeds  to  cross  a  street  railway  track  with- 
out looking  for  approaching  cars  is  not  in 
the  exercise  of  due  care.  Riska  v.  Union  De- 
pot R.  Co.,  79  S.  W.  445,  449,  180  Mo.  168. 

DUE  CAKE  AKD  OAITTION 

"Due  care  and  Caution"  is  a  relative 
term,  and  what  is  required  to  constitute  it 
depends  upon  the  surrounding  circumstances, 
80  that  age,  defective  vision,  hearing,  or  oth- 
er infirmity  are  only  circumstances  to  be  con- 
sldered  by  the  Jury,  and  the  existence  of  one 
or  more  of  them  does  not  require  a  higher 
degree  of  care  and  caution  than  in  the  case 
of  one  having  no  such  infirmity,  and,  while 
under  one  set  of  circumstances  wliat  would 
meet  the  requirement  would  not  do  under 
other  circumstances,  no  conditions  require 
more  than  reasonable  care  for  one's  safety. 
Rosenthal  v.  Chicago  &  A.  R.  Co.,  99  N.  E. 
€72,  675,  255  lU.  552. 

DUE  CASE  AKJO  BIUGENCE 

While  the  word  "due"  is  defined  to  be 
*that  which  is  owed"  or  'that  which  one 
has  a  right  to  demand  or  claim,"  an  in- 
structloii  in  an  action  for  assault  and  bat- 
tery, the  defense  being  that  defendant  struck 
plaintiff  thinking  he  was  striking  another  in 
self-defense,  requiring  "due  care  .and  dili- 
gence" is  not  sufficient;  the  law  requiring 
the  highest  degree  of  care  practicable  under 
the  drcomstances.  Crabtree  v.  Dawson,  83 
S.  W.  557,  561,  119  Ky.  148,  7  L.  R.  A.  (N. 
S.)  565,  115  Am.  St  Rep.  243. 

DUE  CAUTION 

"Due  caution"  means  caution  compiensu- 
rate  with  existing  and  surrounding  hazards. 
Tan  Dyke  v.  Grand  Trunk  Ry.  Co.  of  Cana- 
da, 78  Atl.  958,  964,  84  Vt  212,  Ann.  Cas. 
1913A,  610. 

DUE  COMPEH8ATION 

**Due  compensation,''  as  used  in  the  Con- 
stitution providing  that  property  shall  not  be 
taken  for  public  use  without  "due  compen- 1 
aation/'  means  what  will  make  the  owner 
whole  pecimiarily  for  appropriating  or  in- 


juring his  property  by  any  Invasion  of  It  co&- 
nizabl'e  by  the  senses,  or  by  interference  with 
some  right  in  relation  to  property  whereby 
its  market  value  is  lessened  as  the  direct  re- 
sult of  the  public  use^  King  v.  Yicksburg 
Ry.  &  Light  Co.,  42  South.  204,  205,  88  Miss. 
456,  6  L.  R.  A.  (N.  S.)  1036,  117  Am.  St  Rep. 
749. 

DUE  COKSIDERATION 

The  phrase  "due  consideration,'*  as  used 
in  an  ordinance  providing  that  an  applica- 
tion for  permission  to  retail  intoxicating  liq- 
uors shall  be  made  by  petition  in  writing  to 
the  board  of  supervisors,  and  that,  if  after 
"due  consideration"  of  the  same  by  the  board 
of  supervisors  the  petition  be  favorably  act- 
ed upon,  the  petitioner  shall  file  a  bond,  etc., 
means  a  consideration  of  the  application  on 
its  merits  and  the  return  of  a  judgment  bas- 
ed on  the  evidence  heard,  and  the  board  has 
no  warrant  to  arbitrarily  refuse  an  applica- 
tion without  a  sufficient  hearing  of  evidence. 
Reed  v.  Collins,  90  Pac.  973,  974,  5  Cal.  App. 
494. 

DUE  COURSE  OF  BUSIKESS 

See  Holder  in  Due  Course;   Indorsee  In 
Due  Course. 

"In  due  course  of  business"  involves  in- 
dorsement to  the  holder  before  maturity, 
where  the  instrument  is  payable  to  order. 
Cochran  v.  Stein,  136  N.  W.  1037,  1038,  118 
Minn.  323,  41  L.  R.  A.  (N.  S.)  391. 

One  who  takes  negotiable  paper  in  pay- 
ment of  an  antecedent  debt  before  maturity 
and  without  notice,  actual  or  otherwise,  of 
any  defect,  receives  it  "in  due  course  of  busi- 
ness,** and  becomes,  within  the  meaning  of 
commercial  law,  "a  holder  for  value.**  Ham- 
iter  V.  Brown,  113  S.  W.  1014,  88  Ark.  97. 

Commercial  paper  may  be  said  to  be  re- 
ceived in  the  "usual  course  of  business** 
when  it  is  indorsed  and  delivered  for  value 
under  such  circumstances  that  a  business 
man  of  ordinary  intelligence  and  capacity 
would  give  his  money,  goods,  or  credit  for  It, 
when  offered  for  the  purpose  for  which  it  is 
transferred;  and  it  would  not  be  in  due 
course  if  he  should  at  once  suspect  the  integ- 
rity of  the  paper  itself,  or  the  credit  and 
standing  of  the  party  offering  it  Matlock 
V.  Scheuerman,  93  Pac.  823,  826,  51  Or.  49, 
17  L.  R.  A.  (N.  S.)  747. 

A  "purchase  in  due  course**  means  a  pur- 
chase before  maturity  for  value,  without  no- 
tice, and  in  good  faith.  Walters  v.  Rock,  115 
N.  W.  511,  513,  18  N.  D.  45. 

A  bank  receiving  negotiable  paper  in 
consideration  of  credit  on  its  books,  which 
credit  is  not  absorbed  by  an  antecedent  in- 
debtedness or  exhausted  by  subsequent  with- 
drawals, is  not  a  "purchaser  in  due  course 
of  business.**  McNight  v.  Parsons,  113  N. 
W.  858,  860,  136  Iowa,  390,  125  Am.  St.  Rep. 
265,  22  L.  &.  A.  (N.  S.)  718»  15  Ann.  Cas. 
665. 
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DUE  COUBSE  OF  LAW 

The  expressions  *'dae  coarse  of  law**  and 
"law  of  the  land"  do  not  mean  any  act  that 
the  Legislature  may  have  passed,  if  such  act 
does  not  give  to  one  opportunity  to  be  heard 
before  being  depriyed  of  property,  liberty,  or 
reputation,  or,  having  been  deprived  of  ei- 
ther does  not  atford  a  like  opportunity  of 
showing  the  extent  of  his  injury,  and  give 
an  adequate  remedy  to  recover  therefor. 
Hanson  v.  Krehbiel,  75  Pac.  1041,  1042,  68 
Kan.  670,  64  L.  R.  A.  700,  104  Am.  St  Rep. 
422. 

"Due  course  of  law"  of  the  land  may  not 
always  mean  a  trial  by  Jury,  but  it  does 
mean  that  the  citizen's  property  shall  not 
be  taken  from  him  permanently  without  no- 
tice and  opportunity  to  be  heard  before  a  Ju- 
dicial tribunal.  Pen.  Code  1895,  art  402,  as 
amended  by  Acts  28th  Leg.  (Gen.  Laws,  p. 
55,  c  40),  providing  that  on  the  complaint 
of  any  person  who  believes  that  intoxicating 
liquor  is  being  sold  or  given  away  in  viola- 
tion of  law,  and  on  the  issuance  of  a  war- 
rant, a  sheriff  or  constable  is  authorized  to 
search  the  place  described  and  to  seize  all 
intoxicating  liquors  found  therein,  contain- 
ing no  provision  for  the  disposition  of  prop- 
erty so  seized,  is  unconstitutional  as  a  depri- 
vation of  property  without  "due  process  of 
law."  Beavers  v.  Goodwin  (Tex.)  90  S.  W. 
930,  932. 

'T>ue  course  of  law"  does  not  mean  any 
act  that  the  Legislature  may  have  passed  if 
such  act  does  not  give  to  one  opportunity  to 
be  heard  before  being  deprived  of  property, 
liberty,  or  reputation,  or,  having  been  de- 
prived of  either,  does  not  afford  an  oppor- 
tunity of  showing  the  extent  of  injury  and 
giving  adequate  remedy  to  recover  therefor. 
It  means  due  and  orderly  procedure  of  courts 
in  the  ascertainment  of  damages  for  injury  to 
the  end  that  the  injured  one  "shall  have  rem- 
edy"; that  is,  proper  and  adequate  remedy, 
thus  to  be  ascertained.  N.  C.  Laws  1901,  p. 
784,  c.  557,  §  1,  which  provides  that,  before 
any  action  for  libel  shall  be  brought  against 
a  periodical  or  newspaper,  the  plaintiff  shall 
serve  a  written  notice  on  the  publisher  speci- 
fying the  articles  and  the  statements  which 
he  alleges  to  be  false,  and  that  If  it  appears 
on  trial  that  the  article  was  published  in 
good  faith,  and  that  its  falsity  was  due  to  an 
honest  mistake  in  fact,  and  that  there  were 
reasonable  grounds  for  believing  that  it  was 
true,  and  that  within  ten  days  after  the 
notice,  a  fair  and  full  retraction  is  published, 
the  plaintiff  shall  recover  only  actual  damag- 
es, does  not  violate  Const  art.  1,  §  85,  which 
declares  that  for  an  injury  to  his  person  or 
reputation,  every  person  shall  have  a  remedy 
by  "due  course  of  law,"  since  "actual  damag- 
es" include  all  damages  which  are  property. 
Osbom  V.  Leach,  47  S.  B.  811,  814,  185  N.  C. 
628,  66  K  R.  A.  648  (quoting  and  adopting 
Hanson  v.  Krehbiel,  75  Pac.  1041.  68  Kan. 
d70,  64  L.  R.  A.  790, 104  Am.  St  Rep.  422). 


DITE  DILZOENOE 

What  is  "due  diligence^'  diiefly  depends 
on  the  drcomstanoes  of  each  case.  It,  how- 
ever, always  Involves  a  "Judicious  course"  or 
proceeding.  A  suit  however,  is  not  an  essen- 
tial ingredient  to  due  diligence.  Mackie's 
Bz'r  V.  Davis  (Va.)  2  Wash.  219,  226,  1  Am. 
Dec  482. 

••Due  cape,"  "due  diligence,"  and  "ordi- 
nary care,"  are  convertible  terms,  and  mean 
the  same  thing.  Western  Union  Tel.  Co.  v. 
Smith  (Tex.)  133  S.  W.  1062,  1064  (citing  3 
Words  and  Phrases,  p.  2222;  6  Words  and 
Phrases,  p.  5035). 

What  is  "due  diligence"  in  a  case  where 
negligence  would  be  wrongful  must  be  de- 
termined from  all  the  surrounding  circum- 
stances, for  a  degree  of  diligence  which  might 
suffice  under  one  set  of  circumstances  might 
be  wholly  inadequate  under  different  condi- 
tions. Atlantic  Coast  Line  R.  Co.  v.  Moore^ 
68  S.  E.  875,  878,  8  Ga.  App.  185. 

The  measure  of  "doe  diligence  and  fore- 
sight" is  that  diligence  and  foresight  which 
persons  of  ordinary  prudence  and  care  com- 
monly exercise  under  similar  circumstances. 
And  the  due  diligence  and  foresight  which 
condition  the  anticipation  and  avoidance  of 
the  other  incidental  or  unavoidable  causes 
specified  in  the  28-hour  law  is  that  degree  of 
diligence  and  foresight  which  reasonably  pru- 
dent and  careful  men  ordinarily  exercise  un- 
der like  circumstances.  An  "accidental  or  un- 
avoidable cause"  which  cannot  be  avoided  by 
the  exercise  of  due  diligence  and  foresight  in 
the  meaning  of  this  law  is  a  cause  which  rea- 
sonably prudent  and  careful  men,  under  like 
circumstances,  do  not  and  would  not  ordi- 
narily anticipate,  and  whose  effects  under  - 
similar  circumstances  they  do  not  and  would 
not  ordinarily  avoid.  Chicago,  B.  &  Q.  R.  Co. 
V.  United  States,  194  Fed.  342,  844,  114  C. 
C.  A.334. 

A  passenger  in  such  a  stupor  that  he 
could  not  be  waked  up  either  by  shaking  or 
kicking  could  not  have  been  found  to  have 
been  a  person  "in  the  exercise  of  due  care 
and  diligence,"  had  an  indictment  been  re- 
sorted to,  and  therefore  he  could  not  be 
found  to  have  been  in  the  exercise  of  due 
diligence,  as  was  alleged  in  an  action  to  re- 
cover a  penalty  for  wrongfully  causing  his 
death.  The  court  continued :  "We  use  the 
words  'due  diligence'  in  place  of  the  words 
'due  care*  found  in  Rev.  Laws,  c.  lU,  t  267, 
merely  because  those  are  the  words  of  the 
count  in  question,  and  of  St  1886,  p.  117,  c. 
140,  under  which  the  action  was  brought, 
and  not  because  there  is  any  distinction  be- 
tween those  words  and  the  words  of  Rev. 
Laws,  a  111,  f  267.**  Hudson  v.  Lynn  &  B. 
R.  Co.,  71  N.  B.  66,  70, 185  Mass.  510. 

Defendants  in  February,  1905,  purchased 
of  plaintiffs  200  barrels  of  certain  flour  at 
15.35  per  barrel,  for  delivery  in  fractional 
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lots  as  leqaeeted  by  defendants  within  a 
"reasonable  time.*'  Between  Marcb  20tb  and 
May  16th,  defendants  accepted  55  barrels, 
and  in  Jnly  requested  further  delay.  In 
Angnst  plaintiffs  notified  defendants  that  if 
they  did  not  carry  out  their  contract  plain- 
tiffs would  dispose  of  the  flour  on  defendant's 
account,  and,  receiylng  no  response,  plaintiffs 
tendered  the  flour  to  the  defendants  on  Sep- 
tember 2,  1905,  which  defendants  refused  to 
leceive,  whereupon,  without  further  notice, 
plaintiffs  sold  the  flour  on  a  produce  ex- 
change on  September  20th  for  $4.20  a  barrel, 
which  was  the  best  price  obtainable.  Held, 
that  plaintiffs  acted  with  "due  diligence," 
and  that  the  resale  fixed  the  measure  of 
plaintiff's  damages.  Ford  v.  Erde,  99  N.  Y. 
Sapp.  487,  488,  50  Misc.  Rep.  665. 

Under  Pen.  €k>de,  §  686,  subd.  3,  provid- 
ing that  in  a  criminal  case  the  testimony  of 
a  witness  made  under  the  opportunity  for 
cross-examination  by  both  sides  may  be  ad- 
mitted in  evidence  where  such  witness  can- 
not with  "due  diligence"  be  found  within  the 
state,  defendant's  reliance  upon  the  sheriff's 
promise  to  produce  the  witness  if  possible 
on  the  state's  subpoena  for  him  was  not  such 
''due  diligence,"  which  means  such  diligence 
as  the  circumstances  require,  but  he  should 
have  issued  one  himself,  since  the  state  had 
the  right  to  withdraw  its  subpoena  at  any 
time.  People  v.  Johnson,  110  Pac.  965,  966, 
13  CaL  App.  776. 

In  wiftklng  flUp  seawortliy 

The  diligence  required  of  vessels  to  en- 
able them  to  claim  the  benefit  of  the  Barter 
Act  (Act  Feb.  13,  1893.  c.  105,  {  2,  27  Stat 
445),  with  reference  to  "due  diligence,"  is 
diligence  with  respect  to  the  vessels  and  not 
in  obtaining  surveyor's .  certificates  of  sea- 
worthiness.   The  Abbazia,  127  Fed.  495,  496. 

"Due  diligence"  to  make  a  vessel  in  all 
respects  seaworthy,  within  the  meaning  of 
section  3  of  the  Harter  Act  (27  Stat  445,  c. 
105),  does  not  require  merely  due  diligence 
on  the  part  of  the  owner  himself  nor  in  re- 
spect to  construction  only,  but  also  on  the 
part  of  those  to  whom  the  owner  has  in- 
trusted the  duty,  and  in  respect  not  only  to 
construction  but  also  as  to  inspection,  main- 
tenance, and  repair;  and  where  the  agents 
of  the  purchasers  of  a  vessel  tested  the  deck 
somewhat  with  a  hammer  and  small  knife, 
without  making  a  thorough  inspection,  the 
owners  did  not  exercise  due  diligence  in  in- 
spection to  make  her  seaworthy  before  the 
commencement  of  the  voyage.  The  Ninfa, 
156  Fed.  513,  521. 

For  personal  safety 

Whatever  a  person  in  the  exercise  of  rea- 
lonable  care  might  do  is  "due  diligence*' 
within  an  accident  policy  requiring  Insured  to 
nae  "due  diligence"  for  his  self-protection. 
Tinsman  v.  Illinois  Commercial  Men's  Ass'n, 
85  N.  £.  913,  914,  235  IlL  635. 


la  seovriiis  testtmony 

Rev.  St  1898,  f  3133,  requiring  for  a 
continuance,  because  of  absence  of  evidence, 
a  showing  that  "  *due  diligence'  has  been  used 
to  procure  it,"  is  not  satisfied  where  a  sub- 
poena for  the  absent  witness  was  not  placed 
in  the  hands  of  an  officer  for  service  till  the 
morning  the  case  was  called  for  trial,  though 
it  had  been  set  for  several  weeks,  and  the 
witness  had  testified  on  a  former  trial.  Cor- 
poration of  Members  of  Church  of  Jesus 
Christ  of  Latter-Day  Saints  v.  Watson,  83 
Pac.  731,  733,  30  Utah,  126. 

BUE  EXECUTION 

"The  *due  execution'  of  an  instrument 
goes  to  the  manner  and  form  of  its  execution, 
according  to  the  laws  and  customs  of  the 
country,  by  persons  competent  to  execute  it" 
Pniltan  Mfg.  Co.  v.  Toti  &  Gradi,  94  Paa 
1022,  1023,  14  N.  M.  425. 

J}irE  FORM 

For  a  tax  deed  to  be  in  "due  form,"  it 
must  have  followed  the  form  laid  down  in 
the  statutes.  An  abstract  which  recites  that 
the  tax  deed  was  in  "due  form,"  but  which 
does  not  set  out  the  tax  deed  in  full,  is  in- 
sufficient to  bring  in  question  the  propriety 
of  the  action  of  the  court  below  in  admitting 
the  tax  deed  in  evidence.  Williams  v.  Jones, 
40  South.  28,  50  Fla.  485. 

DTXE  nr  THE  SAME  BIGHT 

A  debt  is  considered  as  "due  in  the  same 
right"  as  one  sued  on  when  the  plaintiff  can 
sue,  and  the  defendant  be  sued,  in  their  own 
names,  without  specifying  any  representative 
character,  and  the  party  to  the  suit  has  a 
lien  upon,  or  a  legal  right  to  the  application 
or  distribution  of,  the  fund  when'  collected. 
McGehee  v.  Harrison,  51  Ala.  522,  524. 

DtnS  IKVESnOATIOH 

Section  6  of  chapter  67  of  the  Laws  of 
1905,  entitled  "An  act  to  abolish  the  state 
board  of  taxation  and  to  create  In  lieu  there- 
of a  board  of  equalization,  revision,  review 
and  enforcement  of  tax  assessments"  (P.  L. 
p.  126),  authorizes  the  state  board  of  equali- 
zation, "after  'due  investigation,' "  to  in- 
crease the  assessment  made  upon  any  prop- 
erty that  has  been  assessed  at  less  than  its 
true  value,  and  for  this  purpose,  if  neces- 
sary, to  direct  a  reassessment  of  such  prop- 
erty to  be  made  by  an  assessor  or  other  tax- 
ing officer,  or  by  some  other  person  appoint- 
ed by  the  board.  Held,  that  the  new  assess- 
ment, whether  made  by  the  board,  or  by  a 
taxing  officer,  or  some  other  person,  is  in- 
tended merely  for  the  purpose  of  carrying 
into  effect  a  determination  previously  reached 
by  the  board,  after  "due  investigation";  that 
the  property  in  question  has  been  assessed  at 
too  low  a  valuation;  and  that  the  owner  of 
the  property  is  entitled  to  notice  of  the  in- 
vestigation.   Mayor,  etc,  of  Jersey  City  v. 
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Board  of  Equalization  of  Taxes  of  New  Jer- 
sey, 67  Aa  38,  41,  74  N.  J,  Law,  753. 

DUE  MANNER 

See  In  Due  Manner. 

An  allegation,  in  an  indictment  for  sub- 
ornation of  perjury,  that  the  witness  suborn- 
ed was  in  "due  manner"  sworn  was  equira- 
lent  to  an  allegation  that  she  was  duly  sworn, 
and  was  sufficient  without  setting  forth  the 
form  or  maimer  in  which  it  was  done.  State 
V.  Jewett,  85  Pac.  994,  996,  48  Or.  577  (cit- 
ing 3  Words  and  Phrases,  pp.  2259-2264; 
Anderson's  Diet  of  Law,  385;  3  Cent.  Diet 
&  Enc.  1795). 

DUE  NOTICE 

As  used  in  the  provisions  of  the  Code, 
regulating  sheriff's  sales,  a  notice  by  adver- 
tisement is  not  due  notice  to  the  party  in  ac- 
tual possession  of  the  land.  Downing  v.  Ste- 
phens, 1  Baxt  (60  Tenn.)  454,  456. 

"Due  notice,"  within  Rev.  St.  c.  107,  §  8, 
requiring  due  notice  of  a  deposition  taken 
out  of  the  state  and  not  under  a  commission, 
is  that  which  will  reasonably  enable  the  ad- 
verse party  to  be  present  at  the  taking,  and 
depends  on  the  circumstances  of  each  case, 
and  must  be  settled  by  the  sound  discretion 
of  the  presiding  Judge,  which  was  not  abused 
by  holding  good  a  notice  served  in  Portland 
(Me.)  on  the  14th  for  the  taking  of  a  deposi- 
tion in  New  Bedford  (Mass.),  166  miles  dis- 
tant, on  the  24th,  where  the  court  adjourned 
its  session  on  the  16th.  Harris  v.  Brown,  63 
Me.  51,  53. 

"Due  notice,"  as  used  in  the  by-laws  of 
a  Trade  Union,  which  provided  for  fining  and 
otherwise  punishing  any  member  violating 
the  law  of  the  association,  etc,  and  provided 
for  a  trial  with  due  notice,  means  notice  that 
the  accused  is  to  be  put  upon  trial  at  a  spec- 
ified time  upon  specified  charges,  and  the 
notice  must  be  given  in  season  to  afford  him 
reasonable  opportunity  to  make  preparation 
to  meet  the  charges  by  summoning  witness- 
es in  his  behalf.  Brennan  v.  United  Hatters 
of  North  America,  Local  No.  17,  65  Atl.  165, 
168,  73  N.  J.  Law,  729,  9  L.  R.  A.  (N.  S.)  254, 
118  Ann.  St  Rep.  727,  9  Ann.  Cas.  698. 

Under  a  contractor's  bond  for  city  work, 
providing  that,  if  an  action  be  brought  against 
the  city  for  damages  from  the  contractor's 
negligence,  "due  notice"  of  the  action,  given 
the  contractor  and  his  surety,  should  be  con- 
clusive against  them  as  to  their  liability, 
notice  of  an  action  against  the  city  given  to 
the  contractor  17  months  after  it  was  begun, 
a  year  after  it  was  put  at  issue,  and  11  days 
before  the  time  for  trial  was  prima  facie  bui 
not  conclusively  "due  notice"  within  the 
contractor's  bond,  and  the  court  should  have 
permitted  the  contractor  and  sureties  to 
make  their  showing  that  the  notice  was  not 
in  time.  Spokaue  y.  Gostello,  74  Paa  58,  60, 
61,  33  Wash.  98. 


DUE  OB  TO  BECOME  BinS 

The  "debts  due  or  to  become  due,"  un- 
der Rev.  St  1898,  $  2768,  relate  to  such  as 
the  garnishee  owes  absolutely,  and  have  been 
construed  to  cover  debts  which  are  an  abso- 
lute liability,  though  payable  at  some  future 
date.  Mundt  v.  Shabow,  97  N.  W.  897,  120 
Wis.  303  (citing  Smith  v.  Davis,  1  Wis.  447, 
60  Am.  Dec.  390;  Bishop  t.  Young,  17  Wis. 
46,  47;  Foster  v.  Singer,  34  N.  W.  395,  09 
Wis.  392,  2  Am.  St  Rep.  745;  VoUmer  v- 
Chicago  &  N.  W.  Ry.  Co.,  56  N.  W.  919.  86 
Wis.  305;  Evans  v.  Rector,  83  N.  W.  "292,  107 
Wis.  286). 

BUIi  PRECAUTION 

The  duty  imposed  on  the  owners,  mas- 
ters, and  agents  of  ships  bringing  alien  im- 
migrants to  a  port  of  the  United  States  by 
Act  March  3,  1891,  c.  651,  !|  8,  10,  26  Stat. 
1085, 1086,  to  adopt  "due  precautions"  to  pre- 
vent the  landing  of  any  alien  Immigrant  at 
any  place  or  time  other  than  that  designated 
by  the  inspection  officers,  and  to  detain  such 
immigrants  as  may  be  rejected  on  board  un- 
til they  are  returned,  does  not  make  a  ship- 
owner, master,  or  agent  an  insurer  of  the 
safe-keeping  of  alien  immigrants  while  de- 
tained for  Inspection  In  the  custody  of  in- 
spection officers  at  a  place  on  land  designat- 
ed by  such  officers,  and  they  cannot  be  con- 
victed of  a  violation  of  such  provisions,  be- 
cause of  the  escape  of  Immigrants,  while  so 
held,  without  their  fault  or  negligence.  H, 
Hackfeld  &  Co.  v.  United  States,  141  Fed.  9, 
11,  72  C.  C.  A.  265. 

BITE  PROCESS  OF  LAW 

See,  also.  Due  Course  of  XjSlw;   Taking 

without  Due  Process. 
Deprive  of  property,  see  Deprive. 

"It  is  difficult  to  define  with  precision 
the  exact  meaning  of  the  phrase  *due  process 
of  lav^.'  Any  definition  which  could  be  given 
would  probably  fall  to  comprehend  all  the 
cases  to  which  it  would  apply.  It  is  probably 
wiser  ^  ♦  *  ♦  to  leave  the  meaning  to  be 
evolved  by  the  gradual  process  of  Judicial 
inclusion  and  exclusion,  as  the  cases  pre- 
sented for  decision  shall  require,  with  the 
reasoning  on  which  such  decision  may  be 
founded.  It  may,  however,  be  stated  gen- 
erally that  'due  process  of  law'  requires  an 
orderly  proceeding,  adapted  to  the  nature  of 
the  case  in  which  the  citizen  has  an  oppor- 
tunity to  be  heard  and  to  defend,  enforce, 
and  protect  his  rights."  Jones  v.  Board  of 
Com'rs,  Franklin  County,  42  S.  E.  144,  149, 
130  N.  C.  451  (quoting  and  adopting  state- 
ments in  Stuart  v.  Palmer,  74  N.  Y.  183,  30 
Am.  Rep.  289). 

The  phrase  "due  process  of  law"  has 
never  been  defined  so  as  to  draw  a  clear  and 
distinct  Une  applicable  to  all  cases  between 
proceedings  which  •  are  by  "due  process  of 
law"  and  those  which  are  not.  Gatfney  y. 
Jones,  87  Pac.  114, 116,  44  Wash.  168. 
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•The  words  *law  of  the  land*  were  bor^ 
rowed  from  the  Magna  Charta  and  have  a 
recognized  significance."  State  y.  Barrett,  60 
S.  £.  506^  &14,  138  N.  C.  630,  1  L.  R.  A.  (N. 
S.)   626. 

The  constitutional  gnaranty  of  *'due  pro- 
cess of  law**  prohibits  every  arbitrary  inter- 
ference with  the  property  of  a  person,  and 
protects  every  citizen  in  the  possessiod,  en- 
joyment, and  disposition  of  his  property; 
bnt  it  is  not  intended  to  interfere  with  the 
government  in  determining  by  what  remedies 
or  process  legal  rights  may  be  asserted  or 
legal  obligations  be  enforced,  provided  the 
method  of  procedure  adopted  for  this  purpose 
gives  reasonable  notice  and  affords  fair  op- 
portunity to  be  heard  before  the  issues  are 
decided.  As  stated  in  Taylor  v.  Porter  (N. 
Y.)  4  Hill,  140,  40  Am.  Dec.  274,  "due  process 
of  law"  is  "a  prosecution  or  suit  instituted 
and  conducted  according  to  the  prescribed 
forms  and  solemnities  for  ascertaining  guilt 
or  determining  the  title  to  property."  As 
stated  in  Backus  v.  Shipherd  (N.  Y.)  11  Wend. 
629,  it  is  "a  timely  and  regular  proceeding 
to  Judgment  and  execution."  As  stated  in 
Harbison  v.  Knoxville  Iron  Co.,  53  S.  W.  955, 
103  Tenn.  421,  56  L.  R.  A.  316.  76  Am.  St. 
Rep.  682,  It  Is  "the  application  of  the  law 
as  it  exists  in  the  fair  and  regular  course  of 
administrative  procedure."  As  stated  in  Ex 
parte  Wall,  107  U.  S.  265,  2  Sup.  Ct  569,  27 
L.  Ed.  552,  it  is  "that  kind  of  procedure 
which  is  suitable  and  proper  to  the  nature 
of  cases,  and  sanctioned  by  the  established 
usages  and  customs  of  the  courts."  As  stat- 
ed in  Walker  v.  Sauvlnet,  92  U.  S.  90,  23  L. 
Ed.  678,  It  is  "process  due  according  to  the, 
law  of  the  land."  In  re  Francis,  136  Fed. 
912,  913  (citing  Iowa  Cent.  R.  Co.  v.  Iowa, 
16  Sup.  Ct  344,  160  U.  S.  389,  40  L.  Ed.  467; 
Simon  V.  Craft,  21  Sup.  Ct  836, 182  U.  S.  427, 
45  L.  Ed,  1165;  Leeper  v.  Texas,  11  Sup.  Ct 
577.  139  U.  S.  462,  35  L.  Ed.  225 ;  Ludeling 
V.  Chaffe,  12  Sup.  Ct  439,  143  U.  S.  301,  36 
L.  Ed.  313;  Wlswall  v.  Campbell,  93  U.  S. 
348,  23  L.  Ed.  923). 

That  the  Constitution  is  the  "law  of  the 
land,**  in  the  sense  that  no  act  of  either  de* 
partment  of  the  government,  which  violates 
its  provisions  or  exceeds  its  powers,  can  be 
enforced  to  deprive  the  citizen  of  his  life, 
liberty,  or  property,  is  a  fundamental  truth. 
To  deny  it  Is  to  assert  that  constitutional 
government  is  a  f^lure,  and  Uberty,  regulat- 
ed by  law,  has  no  abiding  place  In  our  politi- 
cal system.  The  Constitution  is,  of  necessity, 
as  well  as  the  declared  will  of  the  people, 
the  supreme  law,  and  in  no  proper  legal  sense 
can  any  act  of  either  department  of  the  gov- 
ernment which  violates  its  provisions  or  e^.- 
oeeds  the  powers  delegated,  be  by  law.  State 
V.  Wimams,  61  S.  B.  61,  62,  146  N.  C.  618,  17 
U  R.  A.  (N.  S.)  299,  14  Ann.  Cas.  562. 

The  phrase  "due  process"  has  had  a  well- 
defined  meaning  for  ages.    Putting  it  in  the 


fourteenth  amendment  to  the  Constitution 
not  only  granted,  but  directiy  defined,  certain 
specific  rights  which  inure  to  the  benefit  of 
every  person,  alien  as  well  as  citizen,  and  are 
derived  from,  dependent  upon,  or  secured  by 
the  Constitution  of  the  United  States.  The 
right  thus  created  and  defined,  in  a  case  In- 
volving life  and  liberty,  is  the  right  to  enjoy 
the  benefits  of  all  proceedings  which  constitute 
a  trial  according  to  the  law  of  the  land.  But 
it  cuts  deeper  than  this.  The  law  of  the  land, 
applying  to  all  persons  impartially,  might  not 
afford  some  of  the  rights  which  this  clause  of 
the  Constitution  grants  and  secures  to  the 
citizen  and  compels  the  state  to  afford.  If, 
for  Instance,  the  state  should  deprive  a  per- 
son of  the  benefit  of  counsel,  it  would  not  be 
due  process  of  law.  If  It  allowed  a  private 
person  to  pass  Judgment  on  him  for  crime, 
it  would  not  be  due  process.  Within  certain 
limits  the  state  may  change  its  remedies  at 
pleasure,  but  it  must  be  "with  due  regard  to 
the  landmarks  established  for  the  protection 
of  the  citizen."  It  must  not  exercise  "arbi- 
trary power  or  depart  from  the  principles  of 
private  right  and  distributive  Justice."  As 
declared  by  the  Supreme  Court,  the  four- 
teenth amendment,  in  its  requisition  concern- 
ing due  process,  "is  not  too  vague  and  indefi- 
nite to  operate  as  a  practical  restraint." 
Hurtado  v.  California,  4  Sup.  Ct  111,  110 
U.  S.  516,  28  L.  Ed.  232.  As  there  declared, 
"due  process  must,  in  the  language  of  Mr. 
Webster,  be,  according  to  his  familiar  defini- 
tion, the  general  law,  or  law  which  hears  be- 
fore it  condemns,  and  which  proceeds  upon 
inquiry  and  renders  Judgment"  Ex  parte 
Riggins,  134  Fed.  404,  418. 
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'Due  process  of  the  law"  includes  every 
step  from  summons  to  Judgment,  and,  if  a 
party  is  deprived  of  any  right  usually  accord- 
ed to  others,  it  is  not  "due  process  of  law." 
Riglander  v.  Star  Co.,  90  N.  Y.  Supp.  772,  776, 
98  App.  Div.  101. 

What  is  "due  process  of  law"  must  be  de- 
termined by  circumstances,  and  thus,  in  the 
military  or  naval  service  of  the  United  States, 
the  military  law  is  due  process,  so  that  the 
decision  of  military  tribunal,  acting  within 
its  scope,  is  not  reviewable  by  the  courts. 
Reaves  v.  Ainsworth,  31  Sup.  Ct  230,  233,  219 
U.  S.  296,  304,  55  L.  Ed.  225. 

Any  legal  proceeding  enforced  by  public 
authority,  whether  sanctioned  by  age  and 
custom  or  newly  devised  In  the  discretion  of 
the  legislative  power,  in  "furtherance  of  the 
general  public  good,  which  regards  and  pre- 
serves the  principles  of  liberty  and  Justice,  is 
"due  process  of  law."  State  v.  Jack,  76  Pac. 
911,  913,  69  Kan.  387,  1  L.  R.  A.  (N.  S.)  167, 
2  Ann.  Cas.  171  (citing  Brown  v.  New  Jersey, 
20  Sup.  Ct.  77, 175  U.  S.  172,  44  L.  Ed.  119). 

If  a  statute  does  not  violate  the  federal 
constitutional  prohibition  against  the  denial 
of  due  process  of  law,  it  does  not  violate  the 
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state  Constitutioii  in  that  respect,  since  "due 
process  of  law"  means  the  -same  in  both 
Constitutions.  McGarvey  v.  Swan,  96  Pac 
697,  714,  17  Wyo.  120. 

Const  U.  S.  Amend.  5,  prohibiting  any 
person  from  being  deprived  of  liberty  or 
property  without  due  process  of  law,  is  mere- 
ly a  restriction  upon  the  federal  power,  and 
does  not  apply  to  the  states.  Inland  Steel 
Co.  V.  Yedlnak,  87  N.  E.  229,  234,  172  Ind. 
423,  139  Am.  St.  Rep.  389. 

The  provision  of  the  state  Constitution 
(article  1,  §  6)  declaring  that  no  person  shall 
be  deprived  of  his  property  without  "due 
process  of  law"  has  been  universally  given  a 
large  and  liberal  interpretation,  and  it  has 
been  held  that  the  fundamental  principle  of 
free  government,  expressed  in  these  words, 
protects  not  only  life,  liberty,  and  property, 
in  a  strict  and  technical  sense,  against  un- 
lawful invasion  by  the  government,  but  also 
protects  every  essential  incident  to  the  en- 
joyment of  those  rights,  including  the  right 
to  dispose  of  property  without  unreasonable 
restrictions.  Wright  v.  Hart,  93  N.  Y.  Supp. 
60,  67,  103  App.  Dlv.  218. 

In  criminal  cases  in  a  state  court,  "due 
process  of  law"  means  a  trial  in  a  court  of 
competent  jurisdiction,  before  an  impartial 
judge  and  Jury,  or  judge  without  a  jury,  up- 
on an  accusation,  either  by  indictment  or  in- 
formation, as  the  state  may  provide,  charg- 
ing the  accused  with  the  violation  of  some 
state  law,  of  which  accusation  the  accused 
must  have  notice  in  time  to  enable  him  to 
prepare  for  trial.  This  trial  must  proceed 
according  to  the  established  procedure  or 
rules  of  practice  in  such  state  applicable  to 
all  such  cases.  In  other  words,  the  defend- 
ant must  have  his  day  in  court  The  ad- 
mission of  evidence  for  or  against  the  accus- 
ed must  be  according  to  the  established  rules 
in  such  state  in  all  such  cases,  and  the  pun- 
ishment inflicted  must  be  authorized  by  law. 
Anderson  v.  State,  126  Pac.  840,  847,  8  Okl. 
Cr.  90. 

Equal  protection  of  law  synonymoiis 

See  Equal  Protection  of  Law. 

lia'vr  of  tlio  land  synonymous 

The  expressions  "due  process  of  law" 
and  "the  law  of  the  land"  are  synonymous. 
United  States  v.  New  York,  N.  H.  &  H.  R. 
Co.,  165  Fed.  742,  748;  Daniels  v.  Homfer,  51 
S.  a  992,  999,  139  N.  C.  219,  3  h.  R.  A.  (N. 
S.)  997  (Simon  v.  Craft,  21  Sup.  Ct.  836,  182 
U.  S.  427,  45  L.  Ed.  1165) ;  Rider-Wallls  Co. 
V.  Fogo,  78  N.  W.  767,  769. 102  Wis.  536  (quot- 
ing and  adopting  definition  in  Walker  v. 
Sauvinet,  92  U.  S.  90,  23  L.  Ed.  678) ;  Kan- 
sas Pac.  Ry.  Co.  v.  Dunmeyer,  19  Kan.  539, 
542 ;  State  v.  McKnight,  75  N.  W.  790,  791, 
7  N.  D.  444 ;  Womach  v.  City  of  St  Joseph, 
100  S.  W.  443,  446,  201  Mo.  467,  10  L.  R.  A. 
(N.  S.)  140;  State  ex  rel.  Mackintosh  v.  Su- 
perior Court  for  Kin^  County,  88  Pac.  207, 
209,  45  Wash.  248 ;    State  v.  Missouri  Tie  & 


Timber  Co.,  80  S.  W.  933,  941,  181  Mo.  536, 
65  li.  R.  A.  588,  103  Am.  St  Rep.  614,  2  Ann. 
Cas.  119 ;  State  v.  Barrett,  50  S.  E.  506,  514, 
138  N.  C.  630,  1  L.  R.  A.  (N.  S.)  626;  Ong 
Chang  Wing  v.  United  States,  31  Sup.  Ct  15, 
218  U.  S.  272,  54  L.  Ed.  1040 ;  People  ex  reL 
Hillel,  No.  72,  I.  O.  B.  B.,  v.  Rose,  69  N.  B. 
762,  767,  768,  207  111.  352 ;  McKinster  v.  Sa- 
ger,  72  N.  E.  854.  856,  163  Ind.  671,  68  L.  R. 
A.  273,  108  Am.  St  Rep.  268;  Charles  J.  Off 
&  Co.  V.  Morehead,  85  N.  E.  264,  235  ni.  40, 
20  L.  R.  A.  (N.  S.)  167,  126  Am.  St  Rep.  184, 
14  Ann.  Cas.  434;  City  of  BelleviUe  v.  St 
Clair  County  Turnpike  Co.,  84  N.  B.  1049,  234 
111.  428,  17  I/.  R.  A.  (N.  S.)  1071;  Gunn  v. 
Union  R.  Co.,  62  Atl.  118,  119,  27  R.  I.  320, 
2  L.  R.  A.  (N.  S.)  362 ;  People  v.  Strassheim, 
90  N.  E.  118,  242  111.  359  (citing  3  Words  and 
Phrases,  p.  2230) ;  State  v.  Hodgson,  28  AtL 
1089,  66  Vt  134,  157 ;  State  ex  rel.  Milwau- 
kee Medical  College  v.  Chittenden,  107  N.  W. 
500,  512,  127  Wis.  468 ;  Wenham  v.  State,  91 
N.  W.  421,  423,  65  Neb.  394,  58  L.  R.  A.  825 ; 
United  States  v.  BilUngs,  190  Fed.  359 ;  Mix 
V.  Board  of  Com'rs  of  Nez  Perce  County,  112 
Pac.  215,  219,  18  Idaho,  695,  32  L.  R.  A.  (N. 
S.)  534 ;  Meffert  v.  State  Board  of  Medical 
Registration  and  Examination,  72  Pac.  247, 
251,  66  Kan.  710, 1  L.  R.  A.  (N.  S.)  811 ;  Ken- 
nedy V.  State  Board  of  Registration  in  Medi- 
cine, 108  N.  W.  730,  731,  145  Mich.  241.  9 
Ann.  Cas.  125  (adopting  definition  in  State 
V.  Board  of  Medical  Examiners,  26  N.  W. 
123,  34  Minn.  387) ;  Jenks  v.  Stump,  93  Pac. 
17,  19,  41  Colo.  281,  124  Am.  St  Rep.  137, 
14  Ann.  Cas.  914;  Strom's  Estate  v.  Strom, 
114  S.  W.  581,  582,  134  Mo.  App.  340  (citing 
Hunt  V.  Searcy,  67  S.  W.  200,  167  Mo.  15S, 
179) ;  Anderson  v.  State,  126  Pac.  840,  8  Okl. 
Cr.  90 ;  Crane  v.  Waldron,  94  N.  W.  593,  59S, 
133  Mich.  73;  Board  of  Water  Com'rs  of 
City  of  Norwich  v.  Johnson,  84  Atl.  727,  86 
Conn.  151,  41  L.  R.  A.  (N.  S.)  1024;  People 
ex  rel.  New  York  CJent  &  H.  R.  R.  Co.  v. 
Priest,  99  N.  E.  547,  552,  206  N.  Y.  274. 

As  security  against  arbitrary  action 

•*  'Due  process  of  law*  is  secured  by  laws 
operating  on  all  alike,  without  discrimina- 
tion." Lamar  v.  Prosser,  48  S.  E.  977,  121 
Ga.   153.    (Citing  and  adopting  Caldwell  ▼. 

j  Texas,  11  Sup.  Ct  883,  141  U.  S.  209,  35  U 

I  Ed.  718.) 

Due  process  of  law  is  secured,  if  the  laws 
operate  upon  all  alike  and  do  not  subject  the 
individual  to  the  arbitrary  exercise  of  the 
powers  of  government.  Miller  v.  City  of 
Birmingham,  44  South.  388,  389,  151  Ala.  469, 
125  Am.  St  Rep.  31. 

The  words  "due  process  of  law"  as  used 
in  the  federal  Constitution  have  been  held  to 
mean  nothing  more  than  the  application  of 
the  law  of  the  land  to  a  given  class  of  cases, 
and  such  application  is  secured  if  the  law 
in  question  operates  on  all  alike  and  does 
not  subject  the  individual  to  an  arbitrary 
exercise  of  the  powers  of  government    I>ela« 
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ware,  L.  &  W.  R.  CJo.  v.  Boar4  of  Public  Util- 
ity CJom'ra,  84  Ati.  702,  703,  83  N.  J.  Law, 
212. 

The  constitutional  safeguard  of  "due 
process  of  law,*'  or  its  equivalent,  "law  of 
the  land,"  "condemns  arbitrary,  unequal,  and 
partial  legislation;  and  it  is  equally  clear 
that  the  right  to  make  contracts  and  have 
than  enforced  as  others  may  Is  one  of  the 
lights  so  secured  to  every  citizen.'*  State  ▼. 
Missoiiri  Tie  &  Timber  Co.,  80  S.  W.  933, 940, 
941«  181  Mo.  536,  65  L.  R.  A.  588,  103  Am. 
St  Rep.  614,  2  Ann.  Gas.  119. 

''Doe  process  of  law"  is  secured  by  laws 
operating  on  all  alike  and  not  subjecting  the 
individual  to  arbitrary  exercise  of  the  pow- 
ers of  the  government,  unrestrained  by  the 
established  principle  of  private  right  and 
Justice.  People  v.  Coleman,  79  Pac.  283,  286, 
145  Cal.  609  (citing  Leeper  v.  Texas,  11  Sup. 
Ct  577,  139  U.  S.  467,  35  L.  Ed.  225). 

There  is  a  substantial  distinction  be- 
tween the  fifth  amendment  of  the  federal 
Constitution  which  is  obligatory  only  on  the 
United  States,  and  secures  due  process  of 
law,  and  the  fohrteenth  amendment,  which 
is  obligatory  on  the  states  and  prohibits  the 
denial  of  the  equal  protection  of  the  laws; 
the  latter  expression  being  broader  than  the 
former,  though  the  mere  denial  of  equal  pro-, 
tection  of  the  laws  may  run  into  the  other 
limitation.  Mere  discrimination,  however, 
does  not  necessarily  have  that  effect  Unit- 
ed States  V.  New  York,  N.  H.  &  H.  R.  Co., 
165  Fed.  742,  745. 

The  terms  "due  process  of  law"  and 
"equal  protection  of  the  laws,"  as  used  in 
Const  U.  S.  Amend.  14,  mean  practically  <Hke 
and  the  same  thing.  State  v.  Barrett,  60  S. 
£.  506,  514,  138  N.  C.  680,  1  L.  R.  A.  <N.  S.) 
626  (dissenting  opinion  of  Brown,  J.,  quot- 
ing and  adopting  definitions  in  Cooley,  Const 
lim.  i  335;  Westervelt  v.  Gregg,  12  N.  Y. 
202,  62  Am.  Dec.  160 ;  San  Mateo  County  v. 
Soutbem  Pac.  R.  Co.,  13  Fed.  722). 

There  is  a  diversity  of  opinion  as  to 
the  true  meaning  of  the  wordfl  **law  of  the 
land"  and  *'due  process  of  law,"  as  used  in 
the  state  Constitutions;  but  the  phrases 
mean  the  same,  and,  if  they  were  combined 
to  read  "due  process  of  the  law  of  the  land," 
the  meaning  would  be  the  same.  But  they 
must  be  held  to  guarantee,  not  particular 
forms  of  procedure,  but  the  very  substance 
of  Individual  rights  to  life,  liberty,  and  prop- 
erty, and  to  secure  the  individual  from  the 
arbitrary  exercise  of  the  powers  of  govern- 
ment nnrestrained  by  established  principles 
of  private  rights  and  distributive  justice. 
State  V.  Hodgson,  28  Ati.  1089,  1094,  66  Vt 
134;  State  v.  Stlmpson,  62  Ati.  14,  17,  78  Vt 
124,  1  L.  R.  A.  (N.  S.)  1153,  6  Ann.  Cas.  639. 

As  based  on  f  nndamental  and  inlierent 
piiiudples  of  instieo 

The  words  "due  process  of  law"  imply 
eonfbrmity  with  natural  and  inherent  princi- 


ples of  Justice.    Larabee  v.  DoUey,  175  Fed. 

365,  392  (quoting  and  adopting  definition  in 
Holden  v.  Hardy,  18  Sup.  Ct  383,  169  U.  S. 

366,  42  L.  Fd.  780). 

Am  restriottoa  on  all  liranohos  of  sot- 


The  term  "due  process  of  law"  means 
**the  law  of  the  land,"  or  certain  fundamental 
rights  which  have* always  been  recognized 
by  the  common  law,  and  extends  to  every 
proceeding  which  may  interfere  with  life, 
liberty,  or  property,  whether  Judicial,  admin- 
istrative, or  executive  in  its  nature.  People 
V.  Strassheim,  90  N.  E.  118,  120,  242  III.  359; 
Risley  v.  City  of  Utlca,  173  Fed.  502,  507. 

"  *Due  process  of  law'  extends  to  every 
case  which  may  deprive  a  citizen  of  life,  lib- 
erty, or  property  whether  the  proceedings  be 
Judicial,  administrative,  or  executive  in  their 
nature.  Welmer  v.  Bunbury,  30  Mich.  201. 
This  great  guaranty  is  always  and  every- 
where present  to  protect  the  citizen  against 
arbitrary  interference  with  these  sacred 
rights."  MacMuUen  v.  City  of  Middletown, 
98  N.  Y.  Supp.  145,  150,  112  App.  EHv.  81 
(quoting  Stuart  v.  Palmer,  74  N.  Y.  183,  191, 
30  Am.  Rep.  289). 

As  oommon  law,  statutes,  and  oonsti- 
tntioBal  proTisions 

*'  'Due  process  of  law'  does  not  medn 
merely  according  to  the  will  of  the  Legisla- 
ture, or  the  will  of  some  Judicial  or  quasi 
Judicial  body  upon  whom  It  may  confer  au- 
thority. It  means  according  to  the  law  of 
tlie  land,  including  the  Constitution  with  its 
guaranties  and  the  legislative  enactments 
and  rules  duly  made  by  its  authority,  so  far 
as  they  are  consistent  with  constitutional 
limitations.  It  excludes  all  mere  arbitrary 
dealings  with  persons  or  property.  It  ex- 
cludes all  interference  not  according  to  the 
established  principles  of  Justice,  one  of  the 
most  familiar  of  them  being  the  right  and 
opportunity  for  a  hearing,  to  meet  opposing 
evidence  and  oppose  with  evidence,  according 
to  the  established  principles  of  fair  investi- 
gation to  determine  the  Justice  of  the  case, 
before  Judgment  affecting  personal  or  prop- 
erty rights  shall  be  pronounced."  State  ex 
rel.  Milwaukee  Medical  College  v.  Chittenden, 
107  N.  W.  500,  512,  127  Wis.  468  (citing 
Self ert  v.  Brooks,  34  Wis.  443 ;  State  ex  rel. 
Flint  V.  Common  Council  of  City  of  Fond 
du  Lac,  42  Wis.  287). 

Under  the  Constitution  of  the  United 
States,  and  amendment  (article  5),  providing 
that  no  person  shall  be  deprived  of  life,  lib- 
erty or  property  without  "due  process  of 
law,"  and  the  Constitution  of  Pennsylvania, 
declaring  that  the  accused  cannot  be  depriv- 
ed of  his  life,  Uberty,  or  property,  without 
the  Judgment  of  his  peers,  or  the  **law  of  the 
land,"  the  two  phrases  "law  of  the  land" 
and  "due  process  of  law"  are  synonymous, 
and  their  meaning  is  that  such  principles 
in   the  administration  of  law  as  were   in 
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force  under  the  common  law  in  England  at 
the  time  when  the  Constitution  of  the  Unit- 
ed States  or  the  Constitution  of  Pennsylvania 
was  adopted  became  part  of  the  American 
law  by  force  of  these  constitutional  enact- 
ments. State  ex  rel.  Mackintosh  y.  Superior 
Court  for  King  County,  88  Pac.  207,  200,  45 
Wash.  248. 

The  term  "law  of  the  land'*  includes 
law  of  the  state,  Constitution  of  the  state, 
and  the  Constitution  of  the  United  States. 
Titsworth  v.  State,  101  Pac.  288,  289,  2  OkL 
Cr.  268. 

As  prooeedinc  aceordiag  to  course  of 
oon&mon  larw 

It  has  been  held  that  the  phrase  "due 
process  of  law"  has  reference  to  Judicial 
proceedings  according  to  the  course  and  us- 
age of  the  common  law.  People  ex  rel.  Hil- 
lel  Lodge  No.  72,  I.  O.  B.  B.,  v.  Rose,  69  N. 
B.  762,  767,  768,  207  IlL  352. 

The  "law  of  the  land"  is  not  simi^y  ex- 
isting statute  law  of  the  state,  but  is  the 
light  of  trial  according  to  the  process  and 
proceedings  of  the  common  law.  State  y. 
Learned,  47  Me.  426,  432. 

"Due  process  of  law"  means  a  regular 
trial  according  to  the  course  of  the  common 
law.  Trustees  of  Village  of  Saratoga 
Springs  v.  Saratoga  Gas,  Electric  Light  & 
Power  Co.,  107  N.  Y.  Supp.  341,  364,  122  App. 
DlT.  203  (quoting  definition  in '4  Lincoln*s 
Const.  Hist  p.  37). 


As  ezeroiso  of  soTonmontid  powor 
eordinc  to  settled  aiaxlms 

Whether  property  is  taken  without  due 
process  of  law  depends  upon  the  nature  of 
each  particular  case.  If  it  be  such  an  ex- 
ercise of  power  "as  the  settled  maxims  of 
law  permit  and  sanction,  and  under  such 
safeguards  for  the  protection  of  individual 
rights  as  those  maxims  prescribe  for  the 
classes  to  which  the  one  in  question  belongs," 
it  is  due  process  of  law.  Leigh  v.  Green,  24 
Sup.  Ct.  390,  392,  193  U.  S.  79,  48  L.  Ed. 
623  (quoting  Cooley,  Const  Um.  [7th  Ed.] 
506). 

When  it  is  declared  that  a  person  shall 
not  be  deprived  of  his  property  without  "due 
process  of  law,"  it  means  such  an  exercise  of 
the  powers  of  government  as  the  settled  max- 
ims of  law  permit  and  sanction,  under  such 
safeguards  as  these  maxims  prescribe  for  the 
class  of  cases  to  which  the  one  in  question 
belongs.  The  constitutional  guaranty  which 
is  as  old  as  Magna  Charta,  as  it  is  found 
in  this  or  an  etiuivalent  form  in  every  Amer- 
ican Constitution,  is  intended  to  secure  the 
citizen  from  the  arbitrary  exercise  of  the 
powers  of  government,  unrestrained  by  the 
established  principles  of  right  and  distribu- 
tive Justice.  Kennedy  v.  State  Board  of  Reg- 
istration in  Medicine,  108  N.  W.  730,  731,  145 
Mich.  241,  9  Ann.  Cas.  125  (quoting  and  adopt- 
ing the  definition  in  State  v.  State  Board  of 


Medical  Examiners,  26  N.  W.  123,  34  Minn. 
387);  People  v.  Dickerson,  129  N.  W.  199,  200, 
164  Mich.  148,  33  L.  R.  A.  (N.  S.)  917,  Ann. 
Uas.  1912B,  688;  In  re  aty  of  Pittsburg,  66 
Atl.  348,  352,  217  Pa.  227,  120  Am.  St  Rep. 
845. 

As  ceaeral  public  laws 

The  phrase  **law  of  the  land"  IncludeB 
the  general  laws  of  the  state.  Mix  v.  Board 
of  Com'rs  of  Nez  Perce  County,  112  Pac.  215> 
217, 18  Idaho,  695,  32  L.  R.  A.  (N.  S.)  534. 

To  give  a  court  discretion  as  to  mode 
of  trial  on  the  question  of  insanity  does  not 
deny  "due  process  of  law."  State  v.  Lyons, 
37  South.  890,  905, 113  La.  959 ;  In  re  Cross- 
weirs  Petition,  66  Ati.  55,  57,  28  R.  L  137,  13 
Ann.  Cas.  874. 

The  constitutional  phrase,  "law  of  the 
land,"  means  the  general  law  which  requires 
a  hearing  before  a  lawful  tribunal  before 
condemnation  and  Judgment  Wi<diita  Elec- 
tric Co.  V.  Hinckley  (Tex.)  131  S.  W.  1192, 
1194;  People  ex  rel.  HiUel  Lodge  No.  72, 
I.  O.  B.  B.,  y.  Rose,  69  N.  a  762,  767,  768,  207 
IlL  352 ;  Dorrance  v.  Dorrauce,  148  S.  W.  94, 
99,  242  Mo.  625 ;  Clapp  ▼.  Houg,  98  N.  W.  710, 
713,  12  n;  D.  600,  65  Ia  B.  a,  757,  102  Am. 
St.  Rep.  589  (quoting  definition  in  Dartmouth 
College  Case);  Daniels  v.  Homer,  51  S.  B. 
992,  999,  139  N.  C.  219,  3  L.  R.  A.  (N.  S.)  997 
(dissenting  opinion  by  Connor,  J.,  quoting  and 
adopting  the  definition  of  Mr.  Webster,  in  his 
arguments  in  the  Dartmouth  Ck>llege  Case, 
which  definition  was  adopted  with  approval 
in  Parish  v.  Cedar  Co.,  45  S.  E.  768,  133  N. 
C.  478,  98  Am.  St  Rep.  718);  Viemeister  v. 
White,  84  N.  Y.  Supp.  712,  715,  88  App.  Dlv. 
44  (citing  State  Bank  v.  Cooper,  2  Yerg.  [lO 
Tenn.]  599,  24  Am.  Dec.  517,  523 ;  Dartmouth 
CoUege  V.  Woodward,  4  Wheat  [17  U.  S.]  518, 
4  L.  Ed.  629). 

The  term  "law  of  the  land,"  In  a  con- 
stitutional provision  that  no  person  shall  be 
deprived  of  his  rights  or  privileges,  unless 
by  the  law  of  the  land  or  Judgment  of  his 
peers,  means  '*a  general  and  public  law  equal- 
ly binding  upon  every  member  of  the  com- 
munity. •  •  •  The  right  to  life,  liberty, 
and  property  of  every  individual  must  stand 
or  fall  by  the  same  rule  of  law  that  governs 
every  other  member  of  the  body  politic  or 
land'  under  similar  circumstances."  People 
ex  rel.  Kenny  v.  Folks,  85  N.  Y.  Supp.  HOC, 
1105,  89  App.  Div.  171  (concurring  opinion  of 
Woodward,  J.,  quoting  and  adopting  defini- 
tion given  in  Vanzant  v.  Waddel,  2  Yerg.  [10 
Tenn.]  260);  Rosin  v.  Lidgerwood  Mfg.  Co., 
86  N.  1.  Supp.  49,  51,  89  App.  Dlv.  245. 

"Due  process  of  law"  means  ordinary  ju- 
dicial proceedings,  or  due  notice  in  pursuance 
of  the  general  law.  Jones  v.  Mould,  132  N. 
W.  45^  49,  151  Iowa,  599. 

A  general  public  law,  equally  binding  up- 
on everybody  similarly  situated,  and  admin- 
istered according  to  the  regular  course  of 
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Judicial  proceedings,  coustitutea  "due  process 
of  law."  Mountain  City  Mill  Co.  v.  Waller, 
1  Tenn.  Ch.  App.  629,  (U3. 

"Dae  process  of  law"  means  a  general 
public  law,  binding  upon  all  members  of  the 
commnnlty  under  all  circumstances,  and  not 
partial  or  private  laws  affecting  tbe  ri^ts 
of  private  IndividualB  or  classes  of  indiyidu- 
als.  Charles  J.  Off  &  Co.  y.  Morehead,  85  N. 
£.  264,  266,  235  111.  40,  20  L.  R.  A.  (N.  S.) 
167, 126  Am.  St  Rep.  184, 14  Ann.  Cas.  434. 

As  wname  of  local  prooeediiiss  aooord- 
Ibs  to  ostabllaliod  mleo  and  pap|n« 
dploo 

"  "Due  process  of  law'  means  tn  the  due 
process  of  the  legal  proceedings  according  to 
those  mles  and  forms  which  hare  been  es- 
tablished for  the  protection  of  private  rights.'* 
Flannery  v.  People,  80  N.  E.  60,  64,  225  111. 
62;  City  of  Belleville  v.  St  Clair  County 
Turnpike  Co.,  84  N.  E.  1049,  1052,  234  111. 
428,  17  L.  R.  A.  (N.  S.)  1071 ;  Town  of  Vidalia 
V.  Falkenheiner,  49  South.  217,  128  La.  625 ; 
Hendryx  v.  Perkins,  114  Fed.  801,  824,  52  O. 
C.  A.  435;  Martin  v.  White,  146  Fed.  461, 
467, 76  G.  O.  A.  671  (quoting  and  adopting  the 
definition  In  Pennoyer  v.  Neff,  95  U.  8.  714. 
733,  24  L.  Ed.  565);  Commissioners  of  Union 
Drainage  Diat  No.  1  v.  Smith,  84  N.  B.  376, 
3T7,  233  111.  417,  16  L.  R.  A.  (N.  S.)  292;  Peo- 
ple V.  White,  90  Pac.  471,  477,  5  Cal.  App.  829 
(quoting  and  adopting  definition  in  Cooley, 
Const  JAtn.  355);  Drady  v.  District  Court, 
102  N.  W.  115,  118,  126  Iowa,  345;  People 
ex  reL  HlUel  Lodge  No.  72,  I.  O.  B.  B.,  v. 
Rose,  69  N.  E.  762,  768,  207  lU.  352 ;  State  y. 
Buddiees,  114  Pac.  879,  882,  63  Wash.  26; 
State  ▼.  Barrett,  50  S.  E.  506,  514,  138  N.  G. 
630.  1  L.  R.  A.  (N.  S.)  626;  Rothschild  & 
Co.  T.  Steger  ft  Sons  Piano  Mfg.  Co.,  99  N.  B. 
920,  d24,  256  UL  196,  42  L.  R.  A.  (N.  S.)  793. 

"Due  process  of  law,**  guaranteed  in  both 
the  fifth  and  fourteenth  amendments  to  the 
Constitution,  implies  the  administration  of 
equal  laws  according  to  established  rules  by 
competent  tribunals  having  Jurisdiction  and 
proceeding  upon  notice  and  hearing.  United 
States  V.  Billings,  190  Fed.  359,  364. 

"Due  process  of  law*'  means  according 
to  established  forms  of  law,  and  the  require- 
ment Is  satisfied  by  the  grant  of  a  right  to 
proceed  In  equity.  Slsson  v.  Board  of  Sup*rs 
of  Buena  Vista  County,  104  N.  W.  454,  461, 
128  Iowa,  442,  70  L.  K.  A.  440  (citing  McLane 
V.  Leicht  29  N.  W.  327,  69  Iowa,  401). 


((1 


'Due  process  of  law/'  as  used  In  Const 
art  1,  f  13,  and  Const  U.  S.  Amend.  14,  as 
applied  to  judicial  proceedings,  means  that 
every  litigant  shall  have  the  right  to  have  his 
cause  tried  and  determined  under  the  rules 
of  procedure,  the  same  as  are  applied  to  oth- 
er similar  cases,  and,  where  this  is  afforded 
him,  he  cannot  complain  that  due  process  of 
law  Is  not  b^ng  observed.  Eagleson  y*  Ru- 
bin, 100  Pac.  765,  768, 16  Idaho,  92. 


"  'Due  process  of  law'  In  a  criminal  case 
requires  a  law  describing  the  offense.  The 
offense  must  be  described  in  the  accusation. 
The  accused  must  be  given  his  day  In  court 
His  trial  must  proceed  according  to  estab- 
lished procedure,  consisting  of  rules  of  plead- 
ing and  practice.*'  Jamison  v.  Wimbish,  130 
Fed.  851,  358. 

As  observance  of  matter  of  form 

"Due  process  of  law"  refers  primarily 
to  procedure  according  to  the  law  of  the  land, 
rather  than  to  matters  of  substantive  law. 
Ong  Chang  Wing  v.  United  States,  31  Sup. 
Ct  15,  16,  218  V.  S.  272,  54  L.  Ed.  1040. 

The  "due  process  of  law"  clause  of  the 
fourteenth  amendment  to  the  Constitution 
of  the  United  States  does  not  control  mere 
forms  of  procedure  In  the  state  courts,  or 
regulate  practice  therein.  All  its  requirements 
are  complied  with  if  sufficient  notice  and 
adequate  opportunity  to  defend  has  been  af- 
forded. Hammond  Packing  Co.  v.  State,  100 
8.  W.  407,  413,  81  Ark.  519,  126  Am.  St.  Rep. 
1047  (quoting  and  adopting  Simon  v.  Craft,  21 
Sup.  Ct  836,  182  U.  8.  427,  45  L.  Ed.  1165). 

While  the  forms  of  procedure  in  com- 
mon use  at  the  time  the  Constitutions  were 
adopted  must  be  taken  to  have  been  under- 
stood by  the  framers  as  embraced  within 
the  term  "due  process  of  law,"  it  was  not 
intended  that  the  details*  of  practice  and 
procedure  then  existing  should  forever  re- 
main unchanged;  and  the  Legislature  may 
provide  entirely  novel  and  unprecedented 
methods  of  procedure.  If  they  afford  the  par- 
ties affected  the  substantial  securities  against 
arbitrary  and  unjust  spoliation  which  are 
embraced  within  the  system  of  jurisprudence 
prevailing  throughout  the  land.  Title  & 
Document  Restoration  Co.  v.  Kerrigan,  88 
Pac.  356,  361,  150  Cal.  289,  8  L.  R.  A.  (N.  S.) 
682,  119  Am.  St  Rep.  199  (citing  Hurtado  v. 
California,  4  Sup.  Ct  111,  110  U.  S.  516,  28 
L.  Ed.  232). 

"Due  process  of  law"  is  that  constitu- 
tional right  which  provides  that  no  citizen 
shall  be  deprived  of  life,  liberty,  or  property, 
except  as  provided  by  law.  "It  relates  pri- 
marily to  the  remedy  or  means  of  redress, 
where  rights  are  Invaded,  rather  than  to 
matters  of  substantive  law,"  and  it  ordi- 
narily Implies  and  Includes  a  plaintiff,  a  de- 
fendant, a  Judge,  regular  allegations,  op- 
portunity to  answer,  and  a  trial  according 
to  some  settled  course  of  Judicial  proceeding. 
Mix  V.  Board  of  Com'rs  of  Nez  Perce  County, 
112  Pac.  215,  219,  18  Idaho,  695,  32  Ia  B.  A. 
(N.  S.)  534  (citing  Huber  v.  Reily,  53  Pa,  112, 
Kalloch  V.  Superior  Court  of  City  &  County 
of  San  Francisco,  56  Cal.  229,  and  Board  of 
Dit-ectors  of  Alfalfa  Irrigation  Dlst  t.  Col- 
lins, 64  N.  W.  1090,  46  Neb.  411). 

As  law  in  T^gfalmx  eonrsa  of  ^**^T^t-' 
tration 

"Due  process  of  law"  means  law  in  tbe 
regular  course  of  ftdminlatratloin  ttarough  th# 
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courts  of  justice.  Womach  v.  City  of  St 
Joseph,  100  S.  W.  443,  446,  201  Mo.  467,  10 
Li.  Bf,  A,  (N.  S.)  140  (citing  Jones  v.  Yore, 
43  S.  W.  384,  142  Mo.  loc.  cit  44);  In  re 
Francis,  186  Fed.  912,  913 ;  Trustees  of  Vil- 
lage of  Saratoga  Springs  y.  Saratoga  Gas, 
Electric  light  &  Power  Co.,  107  N.  Y.  Supp. 
341,  364,  122  App.  Div.  203  (quoting  deflni- 
tion  in  2  Miller,  Const  p.  664) ;  Davidson  y. 
Hartford  Life  Ins.  Co.,  132  S.  W.  291,  292, 
151  Mo.  App.  561;  People  v.  Coleman,  79 
Pac.  283,  286,  145  Cal.  609;  Crane  v.  Wal- 
dron,  94  N.  W.  593,  598, 133  Mich.  73 ;  David- 
son V.  Hartford  Life  Ins.  Co.,  132  S.  W.  291, 
292,  151  Mo.  App.  561. 

Though  "due  process  of  law"  means  "law 
in  its .  regular  course  of  administration 
through  the  courts  of  law,'*  it  does  not  mean 
that  the  J^egislature  cannot  change  the  rules 
of  evidence  as  they  existed  at  common  law, 
nor  make  one  a  competent  witness  who  was 
not  such  at  common  law.  Statutes  making 
parties  and  the  husband  or  wife  of  a  party 
competent  to  testify,  changing  the  rule  regu- 
lating challenges  to  Jurors,  providing  for  a 
special  commissioner  of  Jurors  and  for  spe- 
cial Juries  in  criminal  cases,  authorizing  the 
perpetuation  of  certain  testimony  respecting 
the  title  to  a  particular  estate,  authorizing 
the  physical  examination  of  the  plaintiff  in 
actions  for  personal  injuries,  declaring  what 
shall  be  received* by  the  courts  as  presump- 
tive evidence,  provided  the  fact  proved  has  a 
fair  connection  with  the  main  fact  to  be 
proved,  declaring  the  effect  of  recitals  in 
tax  deeds  and  of  ex  parte  affidavits  in  town 
bonding  acts  and  statutory  foreclosures,  and 
changing  in  other  respects  the  common-law 
rules  of  evidence  and  common-law  competen- 
cy of  witnesses,  may  be  referred  to  as  in- 
stances sustained  by  the  courts.  People  v. 
Johnson,  77  N.  E.  1164,  1167, 185  N.  Y.  219. 

The  general  definition  of  "due  process  of 
law"  is  "law  in  its  regular  course  of  admin- 
istration through  courts  of  Justice" ;  and, 
while  not  necessarily  confined  to  Judicial  pro- 
ceedings (as,  for  instance,  the  collection  of 
taxes  is  held  to  be  within  the  phrase  "by  due 
process  of  law"),  yet. these  words  have  such 
a  signification  when  used  to  designate  the 
kind  of  an  eviction,  or  ouster,  from  real  es- 
tate by  which  a  party  is  dispossessed,  as  to 
preclude  thereunder  proof  of  a  constructive 
eviction  resulting  from  the  purchase  of  a  par- 
amount title  when  hostilely  asserted  by  the 
party  holding  it  Kansas  Pac.  Ry.  Co.  v. 
Dunmeyer,  19  Kan.  539,  542. 

Law  in  its  regular  course  of  administra- 
tion through  courts  of  Justice  is  "due  pro- 
cess," and,  when  secured  by  the  law  of  the 
state,  the  constitutional  requisition  is  satis- 
fled.  Due  process  of  law  is  so  secured  by 
laws  operating  on  all  alike  and  not  subjecting 
the  individual  to  the  powers  of  government, 
unrestrained  by  the  principles  of  private 
right  and  distributive  Justice.  Kroschel  y. 
Munkers,  179  Fed.  961,  963< 


''Process  of  law,"  in  its  broad  sense^ 
means  law  in  its  regular  administration  in 
courts  of  Justice,  which  is  but  another  way 
of  saying  that  every  man's  life,  liberty,  and 
property  is  to  be  disposed  of  in  accordance 
with  those  ancient  and  fundamental  princi- 
ples which  were  in  existence  when  the  Consti- 
tutions were  adopted.  Ives  v.  South  Buffalo 
Ry.  Co.,  94  N.  K  431,  439,  201  N.  Y.  271, 
34  L.  R.  A.  (N.  S.)  162,  Ann.  Cas.  1912B,  156. 

Am  legislatiTe  enaetment 

The  state  cannot  make  anything  **&ae 
process  of  law"  which  by  its  own  legislation 
it  declares  to  be  such.  People  ex  rel.  Hillel 
liodge  No.  72,  I.  O.  B.  B.,  v.  Rose,  69  N.  E. 
762,  767,  768,  207  lU.  352  (citing  Cooley's 
Const  lim.  [6th  Ed.]  pp.  430,  431;  Burdick 
V.  People,  36  N.  E.  948,  149  111.  600,  24  L.  R. 
A.  152,  41  Am.  St  Rep.  329 ;  Regents  v.  WU- 
Uams  [Md.]  9  Gill  &  J.  365,  31  Am.  Dec.  99 : 
Board  of  Education  v.  Bakewell,  10  N.  E. 
378,  122  m.  339 ;  Westervelt  v.  Qregg,  12  N. 
Y.  202,  209,  62  Am.  Dec.  160;  Rhinehart  y« 
Schuyler,  2  Oilman  [7  IlL]  473;  Davidson  r. 
New  Orleans,  96  U.  S.  97,  24  I*  Ed.  616; 
Cooley's  Const  Lim.  [5th  Ed.]  marg.  p.  356^ 
top  p.  435;  Taylor  v.  Porter  [N.  YJ  4  Hill, 
140,  40  Am.  Dec.  274 ;  Rohn  v.  Harris,  22  N. 
E.  587,  130  lU.  525;  Ervine,  Appeal  of,  16 
Pa.  256,  55  Am.  Dec  499;  Hoke  y.  Henderson, 
15  N.  C.  1,  25  Am.  Dec.  677) ;  Commissioners 
of  Union  Drainage  Dist  No.  1  v.  Smith, 
84  N.  B.  376,  377,  233  111.  417,  16  I*  R.  A. 
(N.  S.)  292. 

'*The  phrase  law  of  the  land,*  as  used 
in  the  Bill  of  Rights,  is  not  easy  of  definition. 
It  does  not  mean  any  act  that  the  Legisla* 
ture  may  have  passed,  if  such  act  does  not 
give  to  one  opportunity  to  be  heard  before 
being  deprived  of  property,  liberty,  or  repu- 
tation, or,  having  been  deprived  at  either, 
does  not  afford  a  like  opportunity  of  showing 
the  extent  of  his  injury  and  give  an  adequate 
remedy  to  recover  therefor.  Whatever  the 
term  may  mean,  it  does  mean  due  and  order- 
ly procedure  of  courts  in  the  ascertainment 
of  damages  for  injury,  to  the  end  that  the 
injured  one  shall  have  remedy — ^that  is, 
proper  and  adequate  remedy — ^thus  to  be  as- 
certained. To  refuse  hearing  and  remedy  for 
an  injury  after  its  Infliction  is  a  small  re- 
move from  infliction  of  penalty  before  and 
without  hearing."  Osbom  v.  Leach,  47  S.  E. 
811,  814,  135  N.  C.  628,  66  L.  B.  A.  648  (quo^ 
ing  Hanson  v.  Krehbiel,  75  Pac.  1041,  68  Kan. 
670,  64  L.  R.  A.  790,  104  Am.  St  Rep.  422). 

The  expressions  "due  course  of  law" 
and  "law  of  the  land"  do  not  mean  any  act 
that  the  Legislature  may  bnve  passed,  If 
such  act  does  not  give  to  one  opportunity  to 
be  heard  before  being  deprived  of  property, 
liberty,  or  reputation,  or,  having  been  de- 
prived of  either,  does  not  afford  a  like  oppor- 
tunity of  showing  the  extent  of  his  injury 
and  give  an  adequate  remedy  to  recover 
therefor.    Hanson  t.  Krehbiel,  75  Pac.  1041, 
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1042,  es  Kan.  670,  64  L.  B.  A.  790,  104  Am. 
St  Rep.  422. 

To  say  that  the  'law  of  the  land,**  or  "due 
process  of  law,"  may  mean  the  very  act  of 
the  LegiAlatnre  which  deprlyes  the  citizen 
of  his  rights,  jHrlvileges,  or  property,  leads  to 
a  simple  absurdity.  The  Constitution  would 
then  mean  that  no  person  should  be  deprived 
of  his  property  or  rights  unless  the  Legisla- 
ture shall  pass  a  law  to  effect  the  wrong, 
and  this  would  be  throwing  the  restraint 
away.  It  follows  that  a  law  which,  by  Its 
own  inherent  force,  extinguishes  rights  of 
property,  or  compels  their  extinction  without 
any  legal  proceedings  whaterer,  comes  di- 
rectly in  conflict  with  the  Constitution.  King 
T.  Hatfield,  130  Fed.  664,  579  (quoting  Wyne- 
hamer  v.  People,  13  N.  Y.  378). 


As  laws  of  eacli  state 

"Due  process  of  law"  in  the  states  is  reg- 
ulated by  the  law  of  the  states.  Rlver- 
Walles  Co.  v.  Fogo,  78  N.  W.  767,  769,  102 
Wis.  536  (quoting  and  adopting  definition  in 
Walker  v.  Sauvlnet,  92  U.  S.  90,  23  L.  Ed. 
678);  Wenham  v.  State,  91  N.  W.  421,  423,  65 
Neb.  394,  58  L.  R.  A.  825. 


It 


*Due  process  of  law,'  as  required  by 
the  fourteenth  amendment  to  the  C3on8titu- 
tion  of  the  United  States,  means  pnly  that 
a  man  is  to  be  tried,  as  every  other  man  is 
tried,  in  accordance  with  the  law  of  the  land 
in  the  state  where  he  is  chained  with  crime." 
Lamar  y.  Prosser,  48  S.  E.  977,  121  Ga.  153. 

Jmdicial  proeeedlng  implied 

'*  'Due  process  of  law*  is  not  confined  to 
judicial  proceedings,  but  extends  to  every 
case  which  may  deprive  a  citizen  of  life, 
liberty,  or  property,  whether  the  proceeding 
be  Judicial,  administrative,  or  executive  in 
its  nature.  Jones  v.  Franklin  CJounty  (Uom'rs, 
42  S.  E.  144,  149,  130  N.  C.  451;  Board  of 
Education  of  (Ulty  of  Stillwater  v.  Aldredge, 
73  Pac.  1104,  1105,  13  OkL  205 ;  Kennedy  v. 
State  Board  of  Registration  in  Medicine,  108 
N.  W.  730,  731,  145  Mich.  241,  9  Ann.  Cas. 
125;  Koss  v.  Board  of  Sup*rs  of  Wright 
Ctounty,  104  N.  W.  506,  511,  128  Iowa,  427, 
1  L.  R.  A.  (N.  S.)  431  (citing  In  re  Bradley, 
79  N.  W.  280,  108  Iowa,  476 ;  Public  Clearing 
House  V.  Coyne,  24  Sup.  Ct  789,  194  U.  S. 
497,  48  L.  Ed.  1092 ;  Weimer  v.  Bunbury,  30 
MidL  201;  •Spencer  v.  Merchant,  8  Sup.  Ct. 
921,  125  U.  S.  345,  31  L.  Ed.  763 ;  Yeomans 
v.  Riddle,  50  N.  W.  886, 84  Iowa,  147 ;  Wulzen 
V.  Board,  35  Pac.  353,  101  Cal.  15,  40  Am. 
St  R^.  17;  Munson  v.  Commissioners,  8 
South.  906,  43  La.  Ann.  15;  McMahon  y. 
Palmer,  6  N.  E.  400,  102  N.  Y.  176,  55  Am. 
Rep.  796;  Coole>'*s  CJonst.  Lim.  pp.  354,  355; 
McKeevers  v.  Jenks,  13  N.  W.  295,  59  Iowa, 
300;  In  re  Madera  Irr.  Dist.,  28  Pac.  272, 
675,  92  Cal.  296,  14  L.  R.  A.  755,  27  Am.  St. 
Rep.  106;  Hagar  v.  Rec.  Dist.  No.  108,  4  Sup. 
CJt  663,  111  U.  S.  701,  28  L.  Ed.  569) ;  Bal- 
lard V.  Hunter,  27  Sup.  Ot.  261,  266,  204  U. 
S.  241,  51  L.  Ed.  461;  Cunningham  r.  North- 


western Imp.  Co.,  119  Pac  654,  564,  44  Mont 
180;  MacMullen  v.  City  of  Middletown,  96 
N.  Y.  Supp.  146, 160, 112  App.  Div.  81. 

''Due  process  of  law''  does  not  necessarily 
imply  judicial  process;  constitutional  legis- 
lation being  also  comprehended.  Board  of 
Water  Com'rs  of  City  of  Norwich  v.  Johnson, 
84  Atl.  727,  731,  86  Conn.  151,  41  L.  B,  A. 
(N.  S.)  1024. 

The  expression  "due  process  of  law,"  as 
used  in  the  Constitution  of  the  United  States, 
does  not  require  that  the  assertion  of  the 
rights  of  the  public  against  the  individual, 
or  the  imposition  of  burdens  on  his  property 
for  the  public  use,  shall  in  all  cases  be  done 
by  resort  to  courts  of  Justice.  McMlUan  v. 
City  of  Butte,  76  Paa  203,  205,  30  Mont  220 
(citing  Den  ex  dem.  Murray  v.  Hoboken 
Land  &  Improvement  Co.,  18  How.  [59  U. 
S.]  272,  15  L.  Ed.  372). 

"  'Due  process  of  law'  may  be  said  to  be 
satisfied  whenever  an  opportunity  is  offered 
to  invoke  the  equal  protection  of  the  law 
by  judicial  proceedings  appropriate  for  the 
purpose,  and  adequate  to  secure  the  end  and 
object  sought  to  be  attained."  Reed  v.  Reed, 
98  N.  W.  73,  76,  70  Neb.  775. 

**Due  process  of  law,"  by  which  parties 
may  be  brought  within  the  jurisdiction'  of 
the  trial  court  as  defendants  in  a  suit,  in- 
volves a  course  of  legal  procedure,  which 
under  our  system  must  be  summons  or  by 
capias.  Hubbard  v.  Montross  Metal  Shingle 
Co.,  74  AtL  264,  256,  79  N.  J.  Law,  208. 

"Due  process  of  law"  means  at  least 
some  legal  procedure  in  which  the  person 
proceeded  against,  if  he  is  to  be  concluded 
thereby,  shall  have  an  opportunity  to  defend 
himself.  In  re  Gannon,  18  Atl.  159,  160,  16 
R.  I.  537. 

"'Due  process  of  law'  means  according 
to  the  settled  course  of  judicial  proceedings." 
City  of  St  Louis  V.  Gait,  77  S.  W.  876,  879, 
179  Mo.  8,  63  L.  B.  A.  778. 

"Due  process  of  law"  requires  judicial 
hearings  only  in  matters  of  purely  judicial 
nature,  and  not  in  matters  of  taxation,  or 
matters  purely  administrative  in  their  na- 
tura  Anderson  v.  Ritterbusch,  98  Pac.  1002, 
1014,  22  Okl.  761. 

"Due  process  of  law"  with  respect  to  the 
imposition  of  legal  penalties  requires  that 
the  Legislature  should  prescribe  the  amount 
of  the  penalty  or  some  definite  standard  for 
fixing  the  amount,  or  else  that  the  amount 
should  be  determined  ln>  a  judicial  proceed- 
ing instituted  against  the  offender.  (}igar 
Makers'  International  Union  of  America  v. 
Goldberg,  61  Atl.  457,  458,  72  N.  J.  LaW,  214, 
70  L.  R.  A.  156,  111  Am.  St  Rep.  662. 

"Due  process  of  law"  or  the  "law  of 

the  land,"  which  means  the  same  thing.  Is 

not  necessarily  a  judicial  proceeding.     Pri- 

^  vate  rights  and  the  enjoyment  of  property 
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may  be  Interfered  with  by  the  legislative  or 
executive,  as  well  as  the  judicial,  d^artment 
of  government  When  it  is  declared  that  a 
person  shall  not  be  deprived  of  his  property 
without  due  process  of  law,  it  means  such 
an  exercise  of  the  powers  of  government  as 
the  settled  maxims  of  law  permit  and  sanc- 
tion, under  such  safeguards  as  these  maxims 
prescribe  for  the  class  of  cases  to  which  the 
one  in  question  belongs.  That  clause  in  sec- 
tion 1,  art  14,  of  the  Constitution  of  the 
United  States,  "Nor  shall  any  state  deprive 
any  person  of  life,  liberty,  or  property  with- 
out due  process  of  law,"  Is  not  a  limitation 
upon  the  police  power  of  the  state  to  pass 
and  enforce  such  laws  as,  in  its  Judgment, 
will  inure  to  the  health,  morals,  and  general 
welfare  of  its  people.  Melfert  v.  State  Board 
of  Medical  Registration  &  Examination,  72 
Pac.  247,  251,  66  Kan.  710,  1  L.  R.  A.  (N.  S.) 
811  (quoting  and  adopting  definition  in  State 
V.  State  Board  of  Medical  Examiners,  26  N. 
W.  123,  124,  34  Minn.  387,  389,  390). 

"It  is  not  essential,  in  order  to  consti- 
tute 'due  process  of  law,*  that  a  taxpayer 
shall  have  the  right  to  a  direct  proceeding 
in  the  courts  to  review  the  action  of  persons, 
boards,  and  tribunals  empowered  to  assess 
property  and  levy  taxes  for  the  purpose  of 
raising  revenues  for  expenses  of  government 
It  is  not  required  that  Judicial  proceedings 
be  resorted  to  in  enforcing  the  levying  and 
payment  of  taxes.  The  right  to  an  appeal  is 
purely  statutory.  These  are  special  officers 
and  tribunals  within  themselves  empowered 
to  do  and  perform  all  acts  necessary  and  es- 
sential in  the  accomplishment  of  the  collec- 
tion of  the  public  revenues.  Due  process  of 
law  is  observed  if,  in  the  different  steps  tak- 
en by  the  officers  and  tribunals  created  by 
statute,  an  opportunity  is  given  to  an  indi- 
vidual taxpayer  who  may  feel  aggrieved  to 
be  heard  with  reference  thereto,  and  power 
is  given  to  redress  such  grievance  as  may  be 
right  and  Just.  Personal  notice  is  not  al- 
ways essentiaL  Notice  given  by  statute  or 
by  publication  may  be  sufficient  An  owner 
is  not  deprived  of  his  property  without  due 
process  of  law,  if  he  has  an  opportunity  to 
question  Its  validity  or  the  amount  of  such 
tax  or  assessment  at  some  stage  of  the  pro- 
ceedings, either  before  that  amount  is  finally 
determined  or  in  subsequent  proceedings  for 
its  collection,  Hacker  v.  Howi,  101  N.  W. 
255,  259,  72  Neb.  385  (citing  2  Cooley,  Tax'n 
[3d  Ed.]  393;   1  Cooley,  Tax'n  [3d  Ed.]  60). 

"Due  process  of  law*'  does  not  necessari- 
ly imply  Judicial  proceedings,  and  while  or- 
derly proceedings  according  to  established 
rules  which  do  not  violate  fundamental  right 
must  be  observed,  there  is  no  vested  right  in 
any  particular  remedy  or  form  of  proceed- 
ing. A  general  law  administered  in  its  reg- 
ular course  according  to  the  form  of  proce- 
dure suitable  and  proper  to  the  nature  of 
the  case,   conformable  to  the  fundamental 


rules  of  right  and  affecting  all  persons  alike, 
is  due  process.  People  v.  Apfelbaum,  95  N. 
E.  995,  998,  251  IlL  18. 

Though  the  phrase  "due  process  of  law" 
does  not  necessarily  mean  a  Judicial  proceed- 
ing, neither  does  it  necessarily  mean  a  spe- 
cial tribunal  for  the  express  purpose  of  hear- 
ing the  merits  of  a  particular  controversy, 
and  where  ample  notice  is  provided,  giving 
an  owner  opportunity  to  have  a  hearing  in  a 
court  of  competent  Jurisdiction  before  his 
property  is  affected,  he  is  afforded  due  pro- 
cess of  law.  Balch  v.  Glenn,  119  Pac.  67,  73, 
85  E:an.  735,  48  L.  B.  A  (N.  S.)  1080,  Ann. 
Gas.  1913A,  406. 

Jiivy  trial  apt  Implied 

A  Jury  trial  is  not  necessary  to  consti- 
tute "due  process  of  law"  in  every  case. 
Kirkland  v.  State,  78  S.  W.  770,  772,  72  Ark. 
171,  65  L.  R.  A.  76,  105  Am.  St  Rep.  25,  2 
Ann.  Gas.  242;  Marvhi  v.  Trout,  26  Sup.  Gt. 
31,  34,  199  U.  S.  212,  50  L.  Ed.  157 ;  Hood 
V.  Tharp,  81  N.  E.  861,  862,  228  111.  244;  Ri- 
der-Wallis  Co.  v.  Fogo,  78  N.  W.  767,  769, 
102  Wis.  536  (quoting  and  adopting  definition 
in  Walker  v.  Sauvlnet  92  U.  S.  90,  23  L.  Ed. 
678);  Anderson  v.  Ritterbusch,  98  Pac.  1002, 
1014,  22  Okl.  761;  Ross  v.  Board  of  Supers  of 
Wright  County,  104  N.  W.  506,  511, 128  Iowa, 
427,  1  L.  R.  A.  (N.  S.)  431. 

"  *Due  process  of  law'  is  process  due  ac- 
cording to  the  law  of  the  land."  The  provi- 
sions of  the  federal  Constitution  prohibiting 
a  state  from  depriving  any  person  of  life,  lib- 
erty, or  property  without  "due  process  of 
law"  do  hot  require  a  trial  by  Jury  in  suits 
at  common  law  in  a  state  court  Gunn  y. 
Union  R.  Co.,  62  Atl.  118,  119,  27  R.  I. 
320,  2  L.  R.  A  (N.  S.)  362  (quoting  and  adopt- 
ing definition  in  Maxwell  v.  Dow,  20  Sup. 
Ct  448,  176  U.  S.  581-594,  44  L.  Ed.  597). 

Smute— 'In  eriminal  cases  end  izLforiiLS.- 
tions  in  insanity 

By  "the  law  of  the  land"  is  most  clearly 
intended  the  general  law,  a  law  which  hears 
before  it  condenms,  which  proceeds  upon 
inquiry,  and  renders  Judgment  only  after 
trial.  The  meaning  is  that  every  citizen 
shall  hold  his  life,  liberty,  and  property  and 
Immunities  under  the  Jurisdiction,  of  the  gen- 
eral rules  which  govern  society.  Womach  v. 
City  of  St  Joseph,  100  S.  W.  443,  447,  201 
Mo.  467,  10  L.  R.  A  (N.  S.)  140  (quoting  and 
adopting  definition  in  Dartmouth  College  v. 
Woodward,  4  Wheat  [17  U.  S.]  loc.  dt  581,  4 
L.  Ed.  629);  Holmes  v.  Murray,  105  S.  W. 
1085,  1086,  207  Mo.  413,  17  L.  R.  A.  (N.  S.) 
431,  123  Am.  St  Rep.  386,  13  Ann.  Gas.  845 
(citing  Mathews  v.  St  Louis  &  S.  F.  Ry.  Co., 
24  S.  W.  598,  121  Mo.  loc.  cit  322,  25  L.  R. 
A  161) ;  Jenks  v.  Stump,  93  Pac.  17,  19,  41 
Colo.  281,  124  Am.  St  Rep.  137,  14  Ann.  Gas. 
914  (quoting  and  adopting  In  re  Lowilei  9 
Paa  489»  8  Colo.  613,  54  Am.  Rep.  658). 
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The  expression  "due  process  of  law" 
does  not  include  the  institution  and  proce- 
dure  of  the  grand  jury  in  a  criminal  prose- 
cutlon«  McKlnney  y.  United  States,  109  Fed. 
25, 28, 117  G.  G.  A.  408. 

'^ue  process  of  law**  in  a  criminal  case 
is  a  trial  according  to  the  rules  enacted  by 
the  Legislature  or  adopted  by  the  courts  for 
the  prosecution  of  crimes,  and,  if  there  are 
q)ecial  roles  goreming  a  trial  of  the  partic- 
ular crime  with  which  accused  is  charged, 
then,  in  addition  to  the  rules  prescribed  for 
the  conduct  of  criminal  prosecutions  in  gen- 
eral, he  must  be  given  the  benefit  of  such  ad- 
ditional rules.  Reed  y.  Commonwealth,  128 
S.  W.  874,  875,  138  Ky.  5«8. 

Competemt  trllraiial  reauired 

'*Due  process  of  law,*'  as  stated  in  Be 
Curry  (N.  Y.)  1  Cly.  Proc.  B.  319,  is  lawful 
Judicial  proceedings  in  a  court  of  competent 
jurisdiction.  In  re  Frauds,  186  Fed.  912, 
913. 

"Due  process  of  law,"  as  applied  to  crin>- 
inal  procedure,  requires  that  accused  shall  be 
tried  in  a  court  of  competent  jurisdiction. 
Ong  Chang  Wing  y.  United  States,  31  Sup.  Ct 
15,  17,  218  U.  S.  272,  280,  64  L.  Ed.  1040; 
Anderson  y.  State,  126  Pac.  840,  8  Okl.  Cr.  90. 


As  motiee  amd  opportunity  to  1m  keard 

"Due  process  of  law"  must  be  based  on 
notice.  People  ex  rel.  Hillel  Lodge,  No.  72, 
L  O.  B.  B.,  V.  Rose,  69  N.  B.  762,  767,  768, 
207  111.  352. 

By  "due  process  of  law"  is  meant  notice 
and  an  oiHPortunity  to  be  heard.  Beebe  v. 
Magoun,  97  N.  W.  986,  987,  122  Iowa,  94,  101 
Am.  St.  Bep.  259;  Daniels  v.  Homer,  51  S.  B. 
992,  999,  139  N.  G.  219,  3  L.  B.  A.  (N.  S.)  997 
(citing  Simon  y.  Craft,  21  Sup.  Ct.  836,  182 
U.  S.  42T,  45  L.  Bd.  1165);  People  ex  rel 
Loughran  y.  Flynn,  96  N.  Y.  Supp.  655,  662, 
110  App.  Dly.  279  (citing  Stuart  y.  Palmer, 
74  N.  T.  183,  30  Am.  Rep.  289);  Jenks  y. 
Stump.  93  Pac.  17,  18,  41  Colo.  281,  124  Am. 
St  Rep.  137,  14  Ann.  Cas.  914. 

'*Due  process  of  law**  affords  a  hearing 
before  it  condemns,  and  giyes  judgment  only 
after  trial,  being  that  constitutional  right 
which  proyides  that  no  citizen  shall  be  de- 
prived of  life,  liberty,  or  property,  except  as 
provided  by  law.  Ong  Chang  Wing  v.  United 
States,  31  Sup.  Ct  15,  16,  218  U.  S.  272,  54 
L.  Ed.  1040;  Mix  y.  Board  of  Com*rs  of  Nez 
Perce  County,  112  Pac.  215,  18  Idaho,  695, 
32  L.  R.  A.  (N.  S.)  634;  In  re  Francis,  136 
Fed.  912,  913;  Darmstatter  y.  City  (Council 
of  City  of  Passaic,  79  AU.  545,  546,  81  N.  J. 
Law,  162;  Money  Weight  Scale  Co.  y.  Fried- 
man, 74  Atl.  270,  79  N.  J.  Law,  214;  State  ex 
rel.  Deems  y.  Holtcamp,  151  S.  W.  153,  157, 
245  Mo.  655. 


Ml 


'Due  process  of  law"  means  an  orderly 
proceeding  adapted  to  the  nature  of  the  case, 
in  which  the  citizen  has  an  opportunity  to 
be  heard;    and,  where  such  opportuni^  is 


granted  by  the  law,  the  citizen  cannot  com- 
plain of  the  procedure  to  which  he  is  re- 
quired to  conform.  State  ex  rel.  Barber  As- 
phalt Paying  Co.  y.  District  Court  of  St 
Louis  County,  97  K.  W.  132,  184,  90  Minn. 
457. 

"Due  process  of  law"  requires  that  the 
owner  be  given  an  opportunity  to  be  heard 
at  a  trial  before  his  private  property  be  tak* 
en  and  adjudge<I  forfeited  for  his  miscon- 
duct or  for  a  protection  of  the  public  health. 
He  cannot  be  deprived  of  the  right,  either 
before  or  after  such  taking  of  the  property* 
to  have  a  judicial  inquiry  whether  in  fact 
he  has  forfeited  the  right  to  his  property  by 
coming  within  the  condemnation  of  the  law. 
Lowe  y.  Conroy,  97  N.  W.  942,  944,  120  Wis. 
151,  66  L.  B.  A.  907,  102  Am.  St  Bep.  988, 
1  Ann.  Cas.  341. 

The  fundamental  requirement  of  "due 
process  of  law"  is  an  opportunity  for  hearing 
and  defense,  and  no  fixed  procedure  is  de- 
manded. The  process  or  proceedings  may  be 
adapted  to  the  nature  of  the  case.  Ballard 
y.  Hunter,  27  Sup.  Ct  261,  266,  204  U.  S. 
241,  51  L.  Ed.  461  (citing  Dent  v.  West  Vir- 
ginia, 9  Sup.  Ct  231,  129  U.  S.  114,  32  L. 
Ed.  623 ;  Lent  v.  TUlson,  11  Sup.  Ct  825, 140 
U.  S.  316,  35  L.  Ed.  419 ;  Hagar  v.  Beclama- 
tilon  Dist  No.  108,  4  Sup.  Ct  663,  111  U.  S. 
701,  28  L.  Ed.  569;  Iowa  Cent  By.  Co.  v. 
Iowa,  16  Sup.  Ct  344,  160  U.  S.  389,  40  U 
Ed.  467). 

It  is  an  essential  requisite  of  "due  pro- 
cess of  law"  that  full  opportunity  be  afford- 
ed for  the  assertion  and  enforcement  of  the 
right  after  it  comes  within  the  present  or 
prospective  operation  of  such  a  statute  and 
before  the  extinguishment  takes  effect  A 
statute  which  does  not  afford  this  opportu- 
nity is  arbitrary,  and  violates  the  constitution- 
al prohibition ;  but,  if  the  opportunity  be  af- 
forded, it  is  no  objection  to  the  statute  that 
it  has  some  regard  to  the  past  acts  and 
omissions  of  the  parties  concerned,  or  to  con- 
ditions produced  by  past  occurrences,  and  is 
therefore  not  wholly  prospective.  Schauble 
V.  Schulz,  137  Fed.  389,  392,  69  0.  C.  A.  581. 

"Due  process  of  law"  implies  the  right 
of  the  person  affected  thereby  to  be  present 
before  the  tribunal  which  pronounces  judg- 
ment upon  the  question  of  life,  liberty,  or 
property,  to  be  heard  and  to  have  the  right 
of  controverting  every  material  fact  which 
bears  on  the  question  of  right  ia  the  matter 
involved.  Wilber  v.  Reed,  122  N.  W.  53,  55, 
84  Neb.  767. 

**The  phrase  *due  process  of  law*  in- 
cludes notice  and  a  hearing  before  judg- 
ment" State  ex  rel.  RiddeU  v.  District 
Court  of  Second  Judicial  Dist.,  85  Pac  867, 
33  Mont.  520. 

The  essential  elements  of  ''due  process 
of  law"  are  notice  and  opportunity  to  defend, 
but  due  process  does  not  require  that  any 
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particular  form  of  proceedings  be  observed, 
but  only  that  the  same  shall  be  regular  pro- 
ceedings, in  which  notice  is  given  of  the 
claim  asserted  and  an  opportunity  afforded 
to  defend  against  it  Smith  v.  State  Board 
of  Medical  Examiners,  U7  N.  W.  1U6,  1U7, 
140  Iowa,  66. 


M  t^ 


'Due  process  of  law,'  guaranteed  by  the 
fourteenth  amendment,  does  not  require  the 
state  to  adopt  a  particular  form  of  proce- 
dure, so  long  as  it  appears  that  the  accused 
has  had  sufficient  notice  of  the  accusation 
and  an  adequate  opportunity  to  defend  him- 
self in  the  prosecution."  The  "due  process  of 
law"  guaranteed  by  Const.  U.  S.  Amend.  14, 
does  not  require  that  the  highest  state  court 
for  the  review  of  a  conviction  of  capital 
crimes  be  held  in  any  particular  county  of 
that  state,  whatever  may  be  the  requirement 
of  the  state  Constitution  in  that  respect 
Rogers  v.  Peck,  26  Sup.  Ct  87,  90,  ld9  U.  S. 
425,  50  L.  Ed.  256  (citing  LouisvUle  &  N.  R. 
Co.  V.  Schmidt  20  Sup.  Ct  620,  177  U.  S. 
.230,  44  L.  Ed.  747 ;  Wilson  v.  North  Carolina 
ex  rel.  Caldwell,  18  Sup.  Ct  435,  169  U.  S. 
586^42  L.  Ed.  865). 

"Due  process  of  law,"  within  Const  art 
1,  f  8,  declaring  that  no  person  shall  be 
deprived  of  life,  liberty,  or  property  without 
due  process  of  law,  not  only  requires  that  a 
party  shall  be  properly  brought  into  court 
but  that  he  shall  have  the  opportunity  in 
court  to  establish  any  facts  which,  accord- 
ing to  the  usages  of  the  common  law  or  the 
provisions  of  the  Constitution,  will  be  a  pro- 
tection to  himself  or  property.  Persing  v. 
Reno  Stock  Brokerage  Co.,  96  Pac.  1054, 1056, 
80  Nev.  342. 

"Due  process  of  law,"  as  used  in  the 
constitutional  guaranty,  declaring  that  a  per- 
son shall  not  be  deprived  of  his  liberty  with- 
out "due  process  of  law,"  requires  a  hearing 
or  an  opportunity  to  be  heard,  in  which  the 
citizen  may  defend,  enforce,  and  protect  his 
rights.  This  principle  is  followed  and  enforc- 
ed by  all  the  courts,  and  is  now '  so  firmly 
established  as  to  be  beyond  controversy.  So 
carefully  have  the  courts  guarded  this  consti- 
tutional and  sacred  right  of  the  citizen  that 
statutes  omitting  it  have  uniformly  been 
condemned,  even  where  it  appears  that  the 
party  proceeded  against  was  permitted 
through  the  courtesy  of  the  court  to  have 
and  did  have  notice  of  the  proceeding  and 
an  opportunity  to  be  heard.  It  is  not 
enough  that  a  person  may  by  chance  have 
notice,  or  that  he  may  as  a  matter  of  favor 
or  courtesy  have  a  hearing.  The  law,  to  be 
constitutional,  must  require  notice  and  give 
a  right  to  a  hearing;  nor  does  it  matter  on 
the  question  of  constitutionality  that  the 
questions  involved  have  been  fairly  decided. 
The  essential  validity  of  the  law  is  to  be 
tested,  not  by  what  has  been  done  under  it, 
but  by  what  may  by  its  authority  be  done. , 


In  re  Grout,  93  N.  X.  Supp.  711,  719,  105 
App.  Div.  98. 

Notice  to  authorize  judgment  is  indis- 
pensable to  constitute  "due  process  of  law." 
Cella  Commission  Co.  y.  Bohlinger,  147  Fed. 
419,  422,  78  C.  C.  A.  467,  8  L.  R.  A.  (N.  S.) 
637  (citing  Pennoyer  v.  Neff,  95  U.  S.  714, 
722,  724-727,  730,  733,  24  L.  Ed.  565;  Web- 
ster V.  Reid,  11  How.  437,  459,  13  L.  Ed. 
761 ;  Boswell  v.  Otis,  9  How.  336,  348,  13  L. 
Ed.  164;  Picquet  v.  Swan,  5  Mason,  35,  19 
Fed.  Cas.  609,  612 ;  D'Arcy  v.  Ketchum,  11 
How.  165,  175,  176,  13  L.  Ed.  648;  Bissell 
V.  Briggs,  9  Mass.  462,  469,  6  Am.  Dec  88; 
Eilburn  v.  Woodworth  [N.  Y.l  5  Johns.  37, 
40,  4  Am.  Dec.  321 ;  Goldey  v.  Morning  News, 
15  Sup.  Ct  559,  156  U.  S.  518,  521,  39  L. 
Ed.  517 ;  Dull  V.  Blackman,  18  Sup.  Ct  333, 
1«9  U.  S.  243,  247,  42  L.  Ed.  733 ;  St  Clair 
V.  Cox,  1  Sup.  Ct  354,  106  U.  S.  350,  27  L. 
Ed.  222;  Hart  v.  Sansom,  3  Sup.  Ct  596, 
110  U.  S.  151,  155,  28  L.  Ed.  101;  Noble  v. 
Union  River  Logging  R.  Co.,  13  Sup.  Ct  271, 
147  U.  S.  165,  173,  37.  L.  Ed.  123 ;  Millan 
V.  Mutual  Reserve  Fund  liife  Ass*n,  103  Fed. 
764,  769 ;  Ralya  Market  Co.  y.  Armour  &  Co., 
102  Fed.  530,  532). 

It  is  not  "due  process  of  law"  to  con- 
denm  a  party  without  an  opportunity  to  be 
heard  on  a  charge  of  contempt  not  commit- 
ted in  the  presence  of  the  court  but  he  must 
be  allowed  to  answer  and  offer  evidence  ia 
his  own  behalf.  Hohenadel  v.  Steele^  86  N. 
E.  717,  719,  237  lU.  229. 

The  guaranty  of  the  Constitution,  that 
an  owner  shall  not  be  deprived  of  his  prop- 
erty without  "due  process  of  law,"  gives  him 
the  right  to  be  heard  in  its  defense  against 
any 'claim  that  may  be  made  against  him  for 
its  possession.  Meacham  v.  Bear  Valley  Irr. 
Co.,  79  Pac.  281,  145  Cal.  606,  68  Ij.  R.  A. 
600. 

"  *Due  process  of  law'  requires  that  the 
court  which  assumes  to  determine  the  rights 
of  parties  shall  have  Jurisdiction,  and  that 
there  shall  be  notice  and  opportunity  for 
hearing  given  the  parties.*'  American  Land 
Co.  V.  Zeiss,  31  Sup.  Ct  200,  208,  219  U.  S. 
47,  71,  55  L.  Ed.  82  (quoting  Twining  v.  New 
Jersey,  29  Sup.  Ct  14,  211  U.  S.  78,  53 
L.  Ed.  97). 

Same— In    assessmemta    for    loeal    im- 
proTementfl 

What  constitutes  "due  process  of  law** 
must  be  determined  by  the  facts  of  each 
case  presented  for  decision,  as  no  statutory 
definition  of  the  term  has  as  yet  been  given* 
The  fourteenth  amendment  does  not  require 
that  a  citizen,  before  a  local  assessment  can 
be  made  by  the  dty  cot(ncil  on  his  property, 
shall  be  first  served  with  notice  of  the  pro- 
posed assessment,  that  he  may  have  the  priv- 
ilege of  being  heard  by  a  tribunal  which 
could  entertain  hearings  according  to  Judi- 
cial methods,  and  which  would  proceed  upon 
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Inquiry  and  render  Judgment  only  after  final 
trial,  80  that  a  statute  conferring  the  power 
to  make  local  assessments  on  a  city  council, 
without  providing  for  another  tribunal  to 
hear  and  determine  the  validity  of  the  coun- 
cil's proceedings  at  the  suit  of  any  owner 
of  abutting  property,  is  not  a  taking  of  prop- 
erty without  "due  process  of  law."  Hutche- 
Bon  V.  Storrie  (Tex.)  48  S.  W.  785,  789. 


—In  cowdfimiiation  prooeedincs 

"Due  process  of  law"  requires  that  the 
owner  of  any  right  or  interest  In  property 
taken  upon  condemnation  should  have  a  rea- 
sonable opportunity  to  be  heard  upon  the 
question  of  compensation,  b^ore  he  can  be 
derived  thereof,  for  public  use.  Brigham 
aty  T.  Chase,  85  Pac.  436,  439,  30  Utah, 
410.  This  great  guaranty  is  always  and  ev- 
erywhere present  to  protect  the  citizen  against 
arbitrary  Interference  with  these  sacred 
rights.  When  the  Legislature  prescribes  a 
mode  by  which  private  property  may  be  tak- 
en for  pubUc  use,  notice  of  the  proceedings 
for  condemnation  must  be  provided  for,  to 
be  given  to  the  party  whose  property  is  tak- 
en or  injuriously  affected,  in  order  that  he 
may  have  an  opportunity  to  be  present  and 
protect  his  rights  at  some  stage  of  the  pro- 
ceedings, and  in  order  to  ascertain  the  prop- 
er measure  of  compensation  to  which  he  Is 
entitled.  If  such  notice  is  not  provided  for, 
the  law  is  void.  Board  of  Education  of  City 
of  StiUwater  v.  Aldredge,  73  Pac.  1104,  1105, 
13  OkL  205. 


competent  Jurisdiction,  before  an  impartial 
Judge  and  Jury,  or  Judge  without  a  Jury,  up- 
on an  accusation,  either  by  indictment  or  in- 
formation, as  the  state  may  provide,  charging 
the  accused  with  the  violation  of  some  state 
law,  of  which  accusation  the  accused  must 
have  notice  in  time  to  enable  him  to  pre- 
pare for  trial.  This  trial  must  proceed  ac- 
cording to  the  established  procedure  or  rules 
of  practice  in  such  state  applicable  to  all 
such  cases.  In  other  words,  the  defendant 
must  have  his  day  in  court  The  admission 
of  evidence  for  or  against  the  accused  must 
be  according  to  the  established  rules  in  si^ch 
state  in*  all  such  cases,  and  the  punishment 
inflicted  must  be  authorized  by  law.  Ander- 
son V.  State,  126  Pac.  840,  847,  8  Okl.  Cr.  90. 


erlmiwal  prooeedinss 
"Due  process  of  law,"  as  applied  to 
criminal  procedure,  requires  that  accused 
shall  be  proceeded  against  under  orderly  pro- 
cess at  law,  and  only  punished  after  Inquiry 
and  inTestlgation«  on  notice  to  him,  with  an 
opportunity  to  be  heard,  and  a  judgment 
granted  within  the  authority  of  a  constitu* 
tional  law.  Ong  Chang  Wing  v.  United 
States,  31  Sup.  Ct  15,  17,  218  U.  S.  272,  280, 
54  U  Ed.  1040. 

"Due  process  of  law,"  within  the  consti- 
totional  command  of  due  process  of  law, 
means  that  a  state  must  afford  an  accused 
the  due  administration  of  its  established 
course  of  Judicial  procedure,  and  the  phrase 
requires  the  doing  of  all  things  which  are  es- 
sential to  the  adndnistration  of  a  state's  es- 
tablished course  of  Judicial  procedure,  when 
a  citizen  or  person  is  taken  into  custody 
and  held  for  trial  for  crime,  and  the  state  is 
under  affirmative  duty  of  affording  him  the 
enjoyment  of  all  the  rights  and  privileges 
which  go  to  make  up  the  due  administration 
of  a  state's  established  course  of  Judicial 
procedure,  and  it  must  confront  accused  with 
his  accusers  in  open  court  and  give  him  the 
opportunity  to  examine  them  there.  United 
States  V.  Powell,  151  Fed.  648,  654. 

In  criminal  cases  in  a  state  court,  "due 
process  of  law"  means  a  trial  in  a  court  of 
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—la  tax  prooeedixics 

Due  process  of  law,"  as  .to  tax  sale  pro- 
ceedings, means  only  that  due  notice  of  sale 
shall  be  given  to  the  delinquent  owners. 
Merchants'  Trust  Co.  v.  Wright,  118  Pac.  517, 
518,  161  Cal.  149. 

Irregularity  in  the  process  of  taxation 
can  be  said  not  to  amount  to  "due  process  of 
law'*  only  when  the  proceedings  are  arbitra- 
ry, oppressive,  or  unjust.  To  constitute  "due 
process  of  law,"  it  is  not  necessary  that  no- 
tice be  given  of  each  step  in  the  process  of 
taxation.  It  is  sufhcient  if  the  taxpayer  has 
an  opportunity  to  appear  at  some  time  before 
a  tribunal  having  Jurisdiction,  and  there  pro- 
cure an  adjustment  of  his  liabilities.  State 
v.  Several  Parcels  of  Land,  119  N.  W.  21,  22, 
83  Neb.  13. 

As  stated  in  Winona  &  St  Peter  Land 
Co.  V.  Minnesota,  16  Sup.  Ct  83,  87, 159  U.  S. 
526,  40  L.  Bd.  247,  "a  law  authorizing  the 
imposition  of  a  tax  or  aasessments  upon  prop- 
erty according  to  its  value  does  not  Infringe 
that  provision  of  the  liourteenth  amendment 
to  the  Constitution  which  declares  that  no 
state  shall  deprive  any  person  of  property 
without  'due  process  of  law,'  if  the  owner 
has  an  opportunity  to  question  the  validity 
or  the  amount  of  it  either  before  that  amount 
is  determined  or  in  the  subsequent  proceed- 
ings for  its  collection."  Central  R.  Co.  of 
New  Jersey  v.  State  Board  of  Assessors,  67 
Atl.  6r2,  675,  75  N.  J.  Law,  120  (citing  Ken- 
tucky Railroad  Tax  Cases,  6  Sup.  CL  57,  115 
U.  S.  821,  331,  29  L.  Ed.  414;  Pittsburg,  C. 
C.  ft  St  L.  Ry.  Co.  V.  Backus,  14  Sup.  Ct 
1114,  154  U.  S.  421,  458,  38  L.  Ed.  1031). 

Same— Nature  and  sufficiency  of  notice 
in  general 

"Due  process  of  law"  must  give  to  de- 
fendant notice  of  the  charge  or  claim  against 
him  and  an  opportunity  to  be  heard  respect- 
ing the  Justice  of  the  order  or  Judgment 
sought.  The  notice  must  be  such  that  he 
may  be  advised  from  it  of  the  nature  of  the 
claim  against  him,  and  of  the  relief  sought 
from  the  court  if  the  claim  is  sustained.  No- 
tice of  a  hearing  before  a  probate  court  of  a 
petition  for  the  settlement  of  an  account  of 
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an  executor,  for  his  removal  and  tbe  appoint- 
ment of  an  administrator  de  bonis  non,  Is  not 
due  process  of  law  to  sustain  a  decree  against 
the  person  and  the  property  of  the  individual 
served,  to  the  effect  that  he  pay  out  of  his 
own  property  9^915355.08  to  the  successory 
administrator  on  account  of  his  conversion 
and  maladministration  of  the  assets  of  the  es- 
tate. Michigan  Trust  Oo.  v.  Ferry,  175  Fed. 
667,  669,  99  O.  O.  A.  221. 

**Due  process  of  law"  requires  that  a 
person  shall  have  reasonable  notice  and  op- 
portunity to  be  heard  before  an  impartial 
tribunal  before  any  binding  decree  or  order 
can  be  made  affecting  his  rights  to  liberty 
or  property.  In  the  case  of  Reetz  v.  Michi- 
gan, 23  Sup.  Ct  390,  188  U.  S.  505,  47  L.  Ed. 
563,  In  point  here,  the  following  Is  quoted 
from  the  opinion  of  Mr.  Justice  Matthews  in 
Hurtado  v.  California,  4  Sup.  Ct  111,  113,  292, 
110  U.  S.  516,  28  L.  Ed.  232,  reviewing  at 
length  the  authorities  and  discussing  the  ele- 
ments of  due  process  of  law:  ''It  follows  that 
aay  legal  proceeding  enforced  by  public  au- 
thority, whether  sanctioned  by  age  or  custom, 
or  merely  devised  In  the  discretion  of  the  leg- 
islative power  In  the  furtherance  of  the  gen- 
eral public  good,  which  regards  and  pre- 
serves these  privileges  of  liberty  and  Justice, 
must  be  held  to  be  due  process  of  law."  Com- 
mission of  Fisheries  v.  Hampton  Roads  Oys- 
ter Packers*  &  Planters'  Ass^n,  64  S.  E.  1041, 
1048,  1049,  109  Va.  565  (citing  Den  ex  dem. 
Murray  v.  Hoboken  Land  &  Improvement  Co., 
18  How.  [59  U.  S.]  272,  15  L.  Ed.  372;  Ex 
parte  Wall,  2  Sup.  Ct  569,  107  U.  S.  265,  27 
L.  Ed.  552). 

*'Due  process  of  law"  requires  only  that 
provision  shall  be  made  for  notice  in  some 
form  and  an  opportunity  to  be  heard  before 
some  tribunal,  not  necessarily  an  organized 
court  or  before  a  jury.  Campbell  v.  State,  87 
N.  E.  212,  214,  171  Ind.  702. 

Code  Civ.  Proc.  {  110,  provides  for  the 
service  of  summons  against  a  private  cor- 
poration by  delivering  a  copy  to  the  president 
or  other  officers  thereof,  except  where  serv- 
ice is  on  a  foreign  corporation,  when  it  may 
be  had  only  when  it  has  property  in  the  state, 
or  the  cause  of  action  arose  therein,  or  when 
such  service  shall  be  made  within  the  state 
personally  upon  the  president,  treasurer,  sec- 
retary, or  duly  authorized  agent  thereof. 
Personal  service  had  on  a  treasurer  of  a  do- 
mestic corporation  residing  In  another  state 
was  objected  to  as  Insufficient  to  confer  Juris- 
diction. Held,  that  the  purpose  of  the  stat- 
ute is  not  to  bring  the  nonresident  officer 
within  the  Jurisdiction,  but  to  bring  the  do- 
mestic corporation  within  the  Jurisdiction; 
and,  as  such  service  would  give  sufficient  no- 
tice of  the  pendency  of  the  action  or  proceed- 
ing, which  is  the  fundamental  principle  in- 
volved in  **due  process  of  law,"  it  was  suffi- 
cient   Straub  v.  Lyman  Land  &  Investment 


I  Co.  (S.  D.)  138  N.  W.  957,  958  (dtlng  3  Words 
and  Phrases,  2251). 

Attachment  of  a  nonresident's  property 
within  the  Jurisdiction,  without  personal 
service  on  the  defendant,  constitutes  "due 
process  of  law,"  within  the  federal  Constitu- 
tion, in  so  far  as  it  reaches  and  affects  the 
defendant's  property  lawfully  attached.  Lutz 
V.  Roberts  Cotton  OU  Oo.  (Del.)  82  Atl.  601, 
603. 

Notice  served  on  a  aefendant  in  the  man- 
ner and  by  the  officer  provided  by  law,  con- 
stitutes "due  process  of  law."  Smoot  v. 
Judd,  83  S.  W.  481,  506, 184  Mo.  508. 

Notice  of  the  time  and  place  of  making 
a  motion  for  leave  to  issue  execution  is  not 
necessary  to  constitute  that  "due  process  of 
law"  which  is  guaranteed  by  the  Constitu- 
tion. The  due  process  of  law  there  guaran- 
teed is  obtained  by  the  service  of  summons 
on  the  defendants,  or  their  subsequent  appear- 
ance in  the  action  before  Judgment  Harrier 
V.  Bassf  ord,  78  Pac  1038, 1039, 145  CiUL  529. 

A  proceeding  to  secure  a  distribution  of 
the  estate  of  a  decedent  is  essentially  one  In 
rem,  in  which  the  parties  Interested  may  be 
bound  by  constructive  notice,  the  reasonable- 
ness of  which  must  be  determined  with  refer- 
ence to  the  requirements  of  ordinary  cases; 
and  notice  given  by  posting  notices  10  days 
before  the  hearing  is  not  unreasonably  short, 
and  constitutes  "due  process  of  law"  as 
against  all  parties,  without  regard  to  their 
place  of  residence,  (xoodrlch  v.  Ferris,  145 
Fed.  844,  859. 


Same— H otloe  by  publioatiom 

A  notice  of  publication  in  a  newspaper 
published  in  a  county  once  a  we^  for  three 
consecutive  wee^s,  zequired  by  Sayles'  Ann. 
Civ.  St  1897,  art  5232o  as  notice  to  fore- 
close tax  liens,  where  an  owner  la  a  non- 
resident, or  his  name  is  unknown,  is  sufficient 
to  meet  the  requirement  of  '*due  process  of 
law."  Young  v.  Jackson,  110  S.  W.  74,  78,  50 
Tex.  Civ.  App.  351. 

Publication  of  notice  of  the  assessment 
of  property  of  a  nonresident  for  taxes  is  "due 
process  of  law."  Johnson  v.  Hunter,  127  Fed. 
219,  223,  224  (quoting  and  adopting  the  defi- 
nition in  Hullng  v.  Kaw  Valley  Ry.  &  Improv. 
Co.,  9  Sup.  Ot  603,  605,  130  U.  S.  559,  563, 
32  L.  Ed.  1045). 

Service  by  publication  on  a  domestic  cor- 
poration, which  has  failed  to  provide  officers 
or  agents  upon  whom  other  service  may  be 
had,  constitutes  "due  process  of  law."  Clear- 
water Mercantile  Co.  v.  Roberts-Johnson- 
Rand  Shoe  Co.,  40  South.  436,  437,  51  Fla. 
176,  4  L.  R.  A.  (N.  S.)  117,  120  Am.  St  Rep. 
153. 

The  fact  that  notice  of  a  special  assess- 
ment for  draining  and  reclaiming  swamp 
land  is  given  by  advertisements  and  by  post- 
ers as  provided  by  statute,  instead  of  actual 
service,  does  not  render  the  tax  invalid,  as 
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A  taUng  of  private  property  without  "due 
process  of  law."  Hoertz  v.  Jefferson  South- 
OTi  Pond  Draining  Co.,  84  S.  W.  1141,  1143, 
U9  -Ky.  824 ;  Leahy  v.  Same  (Ky.)  84  S.  W. 
118L 

The  constitutional  guaranties  of  *'dae 
process  of  law*'  are  not  violated  by  the  pro- 
visions for  notice  in  Acts  1895,  p.  88,  c.  71, 
providing  that  notice  of  the  pendency  of  an 
action  for  the  enforcement  for  the  collection 
of  levee  taxes,  etc,  shall  be  given  to  non- 
resident  owners  by  publication  in  some  news- 
paper published  in  the  county  where  the  suit 
Is  pending  for  four  weeks  prior  to  the  date 
when  final  Judgment  may  be  entered  for  the 
sale  of  tbeir  lands.  Ballard  v.  Hunter,  85 
S.  W.  252,  253,  74  Ark.  174. 

Notice  by  publication  of  the  special  pro- 
ceeding provided  by  Laws  Pa.  1885,  p.  155, 
for  the  administration  of  the  estates  of  ab- 
sentees satisfies  the  requirement  of  the  "due 
process  of  law*'  clause  of  Const  T.  S.  Amend, 
art  14.  Cunnius  v.  Reading  School  Dist., 
25  Sup.  Ct  721,  722,  198  U.  S.  458,  49  L.  Ed. 
1125,  3  Ann.  Ca&  1121. 


Le-^Kotle*  by  si&bstlt«ted  utatwioe 

Construcciye  service  of  process,  provided 
for  in  Practice  Act  (Hurd's  Rev.  St  1905,  c. 
110),  par.  5,  whoi  taken  in  oonnection  with 
sections  12  and  13  of  the  Chancery  Act,  con- 
stitutes **due  process  of  law,"  when  it  ap- 
pears, as  it  must  before  such  service  can  be 
had,  by  the  return  of  the  ofiicer,  that  the 
def^idant  railroad  has  no  ofiicer  or  agent 
in  the  county  in  which  the  suit  Is  brought 
with  wliom  a  copy  of  the  summons  can  be 
left  to  effect  service,  and  it  further  appears 
that  defendant's  principal  ofiice  is  in  the 
state.  Nelson  v.  Chicago,  B.  &  Q.  R.  Co.,  80 
X.  E.  lOi),  113,  225  111.  197,  8  L.  R.  A.  (N.  S.) 
US6, 116  Am.  St  Rep.  133. 

A  notice  of  appeal  in  a  water  permit  con- 
test, given  as  provided  by  the  statute,  an* 
thorizing  such  appeal  and  requiring  appel- 
lant to  deUver  personally  or  by  registered 
mail  a  copy  of  the  notice  in  the  manner  pre- 
scribed for  the  personal  service  or  service  of 
publication  of  a  summons,  is  "due  process  of 
law."  Speer  v.  Stephenson,  102  Pac.  365,  373, 
16  Idaho.  707. 

ImdietneHt  or  Inf  onaatioA  necm^mmwf 

A  prosecution  for  a  felony  by  an  informa- 
tion constitutes  "due  process  of  law,"  with- 
in the  fourteenth  amendment  to  the  federal 
Oonstitution.  State  v.  Guglielmo,  80  Paa  103, 
46  Or.  250,  69  L.  R.  A.  466,  7  Ann.  Cas.  976. 

The  phrase  "the  law  of  the  land,"  within 
Magna  Gharta,  c.  39,  which  provides  that  no 
man  shall  be  imprisoned,  etc.,  unless  by  law- 
ful judgment  of  his  peers,  or  by  the  law  of 
the  land,  means  indictment  under  procedure 
at  common  law.  Anderson  v.  Ritterbuach, 
98  Pac  1002,  1014,  22  OkL  761. 

An  indictment  in  a  prosecution  for  mur- 
der committed  after  statehood  is  not  neces- 


sarily required  by  Const  U.  S.  Amends.  5, 14, 
and  Const  Okl.  Bill  of  Rights,  {  7  (Bunn's 
Ed.  §  10),  providing  that  no  person  shall  be 
deprived  of  Ufe,  liberty,  or  property  without 
"due  process  of  law."  In  re  McNaught,  99 
Pac.  241,  243, 1  Okl.  Cr.  528. 

As  applieable  to  poUee  refl^tlAtioiui 

"Due  process  of  law"  is  the  general  right 
to  acquire  and  i)oesess  property,  and  by  neces- 
sary implication  the  general  right  to  contract 
concerning  it,  that  the  Constitution  protects. 
But  that  protection  does  not  make  those 
rights  absolute  in  every  particular.  If  it 
does,  what  becomes  of  the  police  power,  which 
Inheres  In  every  free  government,  and  Is  bas- 
ed on  the  maxim,  '*Sic  utere  tuo  ut  allenum 
non  laedas,**  which,  as  the  federal  Supreme 
Court  says,  is  of  universal  and  pervading 
obUgation,  and  a  condition  on  which  all  prop- 
erty is  held,  that  its  application  to  particular 
conditions  must  necessarily  be  within  the 
reasonable  discretion  of  the  legislative  power, 
and  that  when  such  discretion  is  exercised  in 
a  given  case  by  means  appropriate  and  rea- 
sonable, not  oppressive  nor  discriminatory, 
it  is  not  subject  to  constitutional  objection. 
Act  I>ec.  10,  1906,  No.  117,  requiring  a  min- 
ing, quarrying,  manufacturing,  etc.,  or  rail- 
road corporation  to  pay  its  employes  each 
week,  and  that  payment  shall  be  in  lawful 
money,  is  not,  as  to  a  railroad  corporation 
whose  charter  provides  that  it  shall  be  sub- 
ject to  amendment,  alteration,  or  repeal,  and 
subject  also  to  the  general  law  to  the  same 
effect,  a  deprivation  of  liberty  or  property, 
as  to  either  requirement,  without  "due  pro- 
cess of  law,"  Jja  violation  of  Const  U.  S. 
Amend.  14,  nor  is  it  as  to  the  stockholders  of 
such  corporation.  Lawrence  v.  Rutland  R. 
Co.,  67  Atl.  1091,  1095,  80  Vt  870,  15  L.  R.  A. 
(N.  S.)  350,  13  Ann.  Qas.  475. 

Reasonable  municipal  health  regulations 
under  the  authority  of  the  state  are  not  void, 
as  taking  private  property  without  "dhe  pro- 
cess of  law."  State  v.  Robb,  60  Atl.  874-876, 
100  Me.  180,  4  Ann.  Cas.  275. 

The  Legislature  may  form  classes  for  the 
purpose  of  police  regulations,  where  it  does 
not  arbitrarily  discriminate  between  persons 
in  substantially  the  same  situation,  notwith- 
standing the  federal  and  state  Constitutions 
prohibiting  the  deprivation  of  property  with- 
out "due  process  of  law."  People  v.  Commer- 
cial Life  Ins.  Co.,  93  N.  E.  90,  94,  247  111.  92. 

*1t  is  settled  law  that  all  property  is 
held  subject  to  the  exercise  of  police  power. 
•  •  •  Declaring  that  property  shall  not 
be  taken  without  *due  process  of  law'  has 
no  applicarion  in  such  cases."  In  re  Newell, 
84  Pac.  226,  2  Cal.  App.  767  (quoting  and 
adopting  Odd  Fellows'  Cemetery  Ass'n  v. 
City  &  County  of  San  Francisco,  73  Pac.  987, 
140  Cal.  226). 

The  exercise  of  a  police  regulation  or  a 
power  under  the  general  welfare  clause  of 
the  Constitution  is  not  a  denial  of  ''due  pro- 
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cess  of  law,"  and  regulation  In  reason  is  val- 
id. Knight  &  JiJlson  Co.  v.  Miller,  87  N.  B. 
823,  830,  172  Ind.  27,  18  Ann.  Cas.  1146. 

The  conferring  of  discretionary  power  on 
administrative  boards  to  grant  or  withhold 
permission  to  carry  on  a  trade  or  business, 
which  is  the  proper  subject  of  regulation 
within  the  police  power  of  the  state,  is  not 
violative  of  the  rights  of  "due  process  of  law*' 
secured  by  the  fourteenth  amendment  to  the 
federal  Constitution  for  there  is  no  presump- 
tion that  the  power  will  be  arbitrarily  exer- 
cised, and  when  it  is  shown  to  be  thus  exer- 
cised against  the  individual  under  sanction 
of  state  authority,  the  federal  Supreme  Court 
will  interfere  for  its  protection,  when  the 
case  comes  before  it  in  such  manner  as  to 
authorize  the  interference  of  a  federal  court 
New  York  ex  rel.  Lieberman  v.  Van  De  Carr, 
26  Sup.  Ct  144,  146,  199  U.  S.  652,  50  L.  Ed. 
305. 

Const  U.  S.  art  14,  |  1,  providing  that 
no  state  shall  deprive  any  person  of  life,  lib- 
erty, or  property  without  "due  process  of 
law,"  is  not  a  limitation  on  the  police  power 
of  tJie  state,  so  as  to  render  an  act  providing 
for  the  cancellation  of  a  physician's  certifi- 
cate for  gross  Immorality  unconstitutional. 
Meffert  y.  Packer,  25  Sup.  Ct  790,  195  U.  S. 
625,  49  L.  Ed.  350. 

A  law  prohibiting  the  sale  of  game, 
whether  taken  lawfully  or  unlawfully,  within 
or  without  the  state,  does  not  violate  the 
constitutional  provision  that  no  person  shall 
be  deprived  of  property  without  "due  process 
of  law,"  or  that  private  property  shall  not  be 
taken  for  public  use  without  Just  compensa- 
tion. State  V.  Heger,  93  S.  W.  252,  254,  194 
Mo.  707.     . 

A  statute  prohibiting  certain  trades  and 
business  on  Sunday,  and  closing  saloons  and 
certain  places  of  amusement  on  that  day, 
does  not  take  property  without  "due  process 
of  law."  State  ▼.  Dolan,  92  Pac.  995,  998,  13 
Idaho,  693,  14  L.  R.  A  (N.  S.)  1259. 

An  ordinance,  regulating  speed  of  auto- 
mobiles, providing  punishment  for  violation, 
and  requiring  each  automobile  to  carry  a  reg- 
istration number,  held  not  to  deny  "due  pro- 
cess of  law."  People  v,  Schneider,  103  N.  W. 
.172,  173,  139  Mich.  673,  69  L.  R.  A.  345,  5 
Ann.  Cas.  790. 

Statutes  regulating  and  restricting  the 
capture  of  creatures  f  ene  natune  not  reduced 
to  actual  possession  are  not  violative  of 
Const  §  14,  or  Const  U.  S.  art.  14,  declaring 
that  no  person  shall  be  deprived  of  life,  lib- 
erty, or  property  without  "due  process  of 
law."  Ex  parte  Fritz,  38  South.  722,  723,  86 
Miss.  210, 109  Am.  St  Rep.  700. 

Laws  1903,  pp.  301,  302,  declaring  that  it 
shall  be  unlawful  for  any  person  to  drive  or 
propel  any  automobile  at  a  rate  of  speed  ex- 
ceeding 15  miles  per  hour  on  any  road  or 
highway  in  the  state»  etc.^  constituted  a  valid 


exerclBe  of  the  state's  police  power,  and  was 
not,  therefore,  unconstitutional,  as  a  depriva- 
tion of  liberty  or  property  without  "due  pro- 
cess of  law."  Christy  v.  Elliott,  74  N.  B. 
1035,  1037,  216  111.  31. 

Though  an  ordinance  prohibiting  the 
storage  of  explosive  oils  in  large  quantities 
within  the  corporate  limits  has  the  effect  of 
putting  an  end  to  a  business  and  rendering 
valueless  certain  structures  used  in  connec- 
tion with  the  business,  its  enforcement  will 
not  constitute  a  depriving  of  property  with- 
out "due  process  of  law"  where  the  circum- 
stances Justified  its  adoption  as  a  police  reg- 
ulation. City  of  Crowley  v.  Ellsworth,  38 
South.  199,  200,  114  La.  308,  69  L.  R.  A.  276, 
108  Am.  St  Rep.  353. 

The  "due  process  of  law,"  In  the  four- 
teenth amendmeat  of  the  federal  Constitution, 
refers  to  that  law  of  the  land  in  each  state 
which  derives  its  authority  from  the  inherent 
and  reserved  powers  of  the  state,  exerted 
within  the  limits  of  those  fundamental  prin- 
ciples of  liberty  and  justice  which  He  at  the 
base  of  all  civil  and  political  institutions,  but 
does  not  forbid  the  enactment  by  the  General 
Assembly  of  a  general  Uqtor  license  law; 
the  liquor  business  being  a  subject  of  prohi- 
bition or  regulation.  Appeal  of  Allyn,  71 
Aa  794,  795,  81  Conn.  534,  28  L.  R.  A.  (N.  S.) 
630, 129  Am.  St  Rep.  225. 

Act  March  31,  1899,  to  regulate  and  lim- 
it the  hours  of  employment  of  the  employes 
in  manufacturing,  mechanical,  and  mercan- 
tile establishments,  hotels,  and  restaurants, 
and  providing  that  no  female  shall  be  em- 
ployed in  such  establishments  or  hotels  more 
than  60  hours  during  any  one  week,  and  that 
10  hours  shall  constitute  a  day's  labor,  is  in 
effect  only  a  fair  and  rcasotable  exercise  of 
the  police  power,  and  does  not  deprive  any 
citizen  of  "due  process  of  law."  Wenham  v. 
State,  91  N.  W.  421,  423,  65  Neb.  3W,  58  I^  R. 
A.  825  (quoting  and  adopting  the  definition 
in  Walker  v.  Sauvinet,  92  U.  S.  90,  23  L.  Ed. 
678). 

An  ordinance,  pursuant  to  a  city  charter, 
requiring  the  tracks  of  railroads  to  be  con- 
structed at  grade  on  crossings.  Is  in  the  ex> 
ercise  of  the  police  power,  and  hence  is  not 
an  ordinance  taking  property  without  "due 
process  of  law."  Houston  &  T.  0.  R.  Co.  v. 
Dallas,  84  S.  W.  648,  652,  98  Tex.  396,  70  L. 
R.  A.  850. 

A  statute  requiring  railroad  companies  to 
maintain  cattle  guards  where  tracks  pass 
through  inclosed  land,  being  a  legitimate  ex** 
ercise  of  the  police  power  of  the  state,  is  not 
violative  of  Const  U.  S.  Amend.  14,  as  de- 
priving such  companies  of  their  property 
without  **due  process  of  law."  Yazoo  &  M. 
V.  R.  Co.  V.  Harrington,  37  South.  1016, 1017, 
85  Miss.  366,  3  Ann.  Cas.  181. 

Labor  Law  (ConsoL  Laws  1909,  c.  31) 
{  80,  providing  that  all  doors  leading  in  and 
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to  any  factory  sliall  be  8o  constructed  as  to 
open  outwardly  where  practicable,  and  shall 
not  be  locked,  bolted,  or  fastened  during 
working  hours,  is  within  the  police  power  of 
the  state,  and  is  not  a  deprivation  of  property 
without  "due  process  of  law,"  within  the 
federal  or  state  Constitutions.  People  v. 
Harris,  134  N.  T.  Supp.  409,  411.  74  Misc. 
Bep.  353. 

Payment  of  eontpensation  for  property 
taken  implied 

The  words  "due  process  of  law"  forbid 
that  one  man's  property  or  right  to  property 
shall  be  taken  for  the  benefit  of  another,  or 
for  the  benefit  of  the  public  without  compen- 
sation. Larabee  v.  DoUey,  175  Fed.  865,  392 
(quoting  and  adopting  definition  in  Holden  y. 
Hardy,  18  Sup.  Ct  383,  169  U.  S.  366,  42  L. 
Ed.  780). 

"Bue  process  of  law,"  as  applied  to  Judi- 
cial proceedings  instituted  for  the  taking  of 
priyate  property  for  public  use»  means  such 
process  as  recognizes  the  right  of  the  owner 
to  be  compensated  If  his  property  be  wrested 
from  him  and  transferred  to  the  public.  The 
mere  form  of  the  proceeding  instituted  against 
the  owner,  even  if  he  be  admitted  to  defend, 
cannot  convert  the  process  used  into  "due 
process  of  law,"  if  the  necessary  result  be  to 
deprive  him  of  his  property  without  compen- 
sation. An  award  of  only  nominal  damages 
for  the  taking  of  the  fee  of  lands  under  wa- 
ter, the  owner  having  parted  with  most  of  the 
shore  land,  was  held  not  a  taking  without 
due  process.  Appleby  v.  City  of  Buffalo,  81 
Sup.  Ct  699,  702,  221  TJ.  S.  524,  55  L.  Kd. 
838. 

"  'Due  process  of  law'  requires,  first,  the 
legislative  act  authorizing  the  appropriation, 
pointing  out  how  it  may  be  made  and  how  the 
compensation  shall  be  assessed ;  and,  second, 
that  the  parties  or  ofiteers  proceeding  to  make 
the  appropriation  shall  keep  within  the  au- 
thority conferred,  and  observe  every  regula- 
tion which  the  act  makes  for  the  protection 
of  the  interest  of  the  property  owner,  except 
as  he  may  see  fit  to  waive  therein."  Jones  v. 
Nashville,  C.  &  8.  L.  R.  Co.,  37  South.  677, 
679,  141  Ala.  388. 

The  constitutional  requirement  of  ''due 
process  of  law,"  which  embraces  compensa- 
tion for  private  property  taken  for  public  use, 
applies  in  every  case  to  the  exertion  of  gov- 
ernmental power.  If,  in  the  execution  of  any 
power,  no  matter  what  it  is,  the  government, 
federal  or  state,  finds  it  necessary  to  take 
private  property  for  public  use.  It  must  obey 
&e  constitutional  injunction  to  make  or  se- 
cure just  compensation  to  the  owner.  Chica- 
go, B.  &  Q.  Ry.  Co.  V.  Illinois  ex  rel.  Grim- 
wood,  26  Sup.  Ct  341,  350,  200  U.  S.  561,  50 
L.  Ed.  696,  4  Ann.  Cas.  1175  (dtlng  Cherokee 
Nation  V.  Southern  Kansas  R.  Co.,  10  Sup.  Ct 
965,  135  U.  S.  641,  659,  84  L.  Ed.  295,  303 ; 
Sweet  V.  Rechel,  16  Sup.  Ct  43,  159  U.  S. 
380,  389,  402,  40  L.  Ed.  188»  196,  197 ;  Monon- 


gahela  Nav.  Co.  v.  United  States,  18  Sup.  Ct 
622,  148  U.  S.  812,  886,  37  L.  Ed.  463,  471 ; 
United  States  v.  Lynah,  23  Sup.  Ct  349,  188 
U.  S.  445,  47  L.  Ed.  539). 

Bisl&t  of  appeal  implied 

A  review  by  an  appellate  tribunal, 
whether  upon  appeal  or  writ  of  error,  is  no 
part  of  "due  process  of  law."  McCue  v. 
Commonwealth,  49  S.  E.  623,  631, 103  Va.  870. 

To  make  effectual  the  constitutional  guar- 
anty of  "due  process  of  law,"  one  must  have 
the  right  to  appeal  to  the  court  whenever  it 
is  claimed  that  his  constitutional  rights  are 
invaded.  Trustees  of  Village  of  Saratoga 
Springs  v.  Saratoga  Gas,  Electric  light  & 
Power  Co.,  107  N.  Y.  Supp.  341,  351,  122  App. 
Div.  203. 

It  is  not  necessary  to  "due  process  of 
law"  that  an  owner  of  property  assessed 
should  be  given  an  opportunity  to  have  the 
assessment  reviewed  by  the  courts  or  have 
the  right  of  appeal  on  being  afforded  a  right 
to  be  heard  before  some  tribunal  or  board. 
State  V.  Bley,  50  South.  268,  264,  162  Ala. 
239. 

Property  or  rights  protected 

A  vested  cause  of  action  for  damages  is 
'•property,"  which  cannot  be  taken  or  de- 
stroyed without  "due  process  of  law,"  being 
a  chose  in  action.  Williams  v.  Atlantic  Coast 
Line  R.  Co.,  69  S.  E.  402,  403, 153  N.  C.  360. 

DUE  PROSECUTION  OF  APPEAI. 

By  "due  prosecution  of  appeal"  is  meant 
its  effectual  prosecution.  Swofford  Bros.  Dry 
Goods  Co.  V.  Livingston,  65  Pac.  413,  415,  16 
Colo.  App.  257. 

DUE  REGARD 

"Due  regard,"  under  the  law  of  negli- 
gence, means  that  regard  that  a  prudent  man 
would  have  for  the  protection  of  human  life 
under  the  circumstances  of  the  case.  Penn- 
sylvania R.  Co.  V.  Lewis,  79  Pa.  33,  43. 

The  words  "due  regard"  in  Act  May  13, 
1887,  authorizing  the  granting  of  liquor  li- 
censes and  authorizing  their  refusal  having 
"due  regard"  to  the  number  and  character 
of  the  persons  petitioning  for  and  against  the 
issuing  of  such  license,  means  such  regard 
as  the  circumstances  of  the  case  demand,  and 
these  circumstances  Include  the  knowledge 
possessed  by  the  court,  facts  whereof  Judicial 
notice  should  be  taken,  the  testimony  of  wit- 
nesses, and  the  opportunities  of  petitioners 
and  remonstrance  for  knowing  the  things 
about  which  they  volunteer  information.  In 
re  Reznor  Hotel  Co.'s  License,  34  Pa.  Super. 
Ct.  525,  529. 

DUE  THE  PUBLIC 

.Where  a  county  treasurer  deposited 
county  funds  in  an  unincorporated  bank,  the 
debts  are,  upon  the  death  of  the  banker  and 
the  insolvency  of  his  estate,  debts  ''due  the 
public,"  within  the  meaning  of  a^  statute  pro- 
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Tiding  that  such  debts  shall  be  paid  in  full 
before  other  debts.  Lock  wood  v.  Lock  wood, 
47  S.  £3.  441,  68  S.  G.  328. 

DUEBIIX 

**When  the  court,  In  Fleming  v.  Burge, 
6  Ala.  373,  said  that  a  'duebiir  wad,  in  legal 
eflfect,  a  promissory  note,  it"  only  announced 
a  well-recognized  principle  that  from  a  due- 
bill  the  law  implies  an  obligation  to  pay  the 
amount  acknowledged  by  It  to  be  owing,  as 
the  law  implies  from  a  promissory  note  an 
obligation  on  the  part  of  the  promisor  to  pay 
the  amount  promised  to  be  paid;  yet  a  due- 
bill  and  a  promissory  note  are  in  many  re- 
spects unlike.  A  'duebill'  is  not  assignable 
by  indorsement;  a  promissory  note  i&  A 
duebill  is  not  entitled  to  days  of  grace;  a 
promissory  note  is.  A  'duebill'  is  a  brief  ac- 
knowledgment of  a  debt;  a  promissory  note 
is  a  promise  in  writing  to  pay  a  specified 
sum  at  a  time  therein  fixed.  They  are,  how- 
ever, in  legal  effect,  the  same,  for  the  law 
implies  a  like  obligation  from  each — ^the  ob- 
ligation to  pay  the  debt  acknowledged  to  be 
due  by  the  one,  and  the  debt  promised  to 
be  paid  by  the  other."  In  re  McGulre  ft 
Hanlein,  132  Fed.  394,  395. 

DUEL 

St.  1909,  {  1269,  Imposes  a  punishment 
upon  one  challenging  another  to  fight  in  sin- 
gle combat  or  otherwise,  with  a  deadly  weap- 
on, and  Const  §  239,  prohibits  one  from  hold- 
ing office  who  shall  directly  or  indirectly  give 
a  challenge  to  another  to  fight  in  single  com- 
bat with  a  deadly  weapon.  Accused,  while 
partially  intoxicated,  went  up  to  another, 
and,  drawing  or  partly  drawing  a  gun,  said: 
'*God  damn  you,  you  started  to  draw  a  gun 
this  morning;  now,  God  damn  you,  shoot." 
Held  that,  since  a  "duel"  was  a  combat  with 
a  deadly  weapon  fought  under  prescribed 
rules  according  to  a  precedent  formal  agree- 
ment without  sudden  heat  or  passion,  ac- 
cused's conduct  did  not  amount  to  a  chal- 
lenge. Ward  V.  Commonwealth,  116  S.  W. 
786,  787, 132  Ky.  636, 19  Ann.  Cas.  71. 

DUES 

The  term  "dues"  refers  to  obligations 
into  which  members  of  a  club  enter  to  pay 
a  sum,  to  be  fixed  usually  by  by-laws,  at  re- 
curring intervals  for  the  maintenance  of  the 
organization.  Thompson  v.  Wyandanch  Club, 
127  N.  T.  Supp.  195,  200,  70  Misc.  Rep.  299 
(citing  3  Words  and  Phrases,  pp.  2258,  2259). 

The  word  "dues,"  as  used  in  Rev.  St.  1899, 
§  1408,  declaring  that  a  fraternal  beneficiary 
association  might  make  provision  for  the  pay- 
ment of  benefits  in  the  case  of  death,  sick- 
ness, or  disability  from  a  fund  to  be  derived 
from  assessments  of  "dues"  collected  from  its 
members,  was  not  used  in  a  technical  sense, 
but  to  represent  sums  paid  by  members  of  the 


association  toward  its  support,  and  did  not 
indicate  an  intent  on  the  part  of  the  Legisla- 
ture to  permit  such  society  to  issue  old  line 
life  insurance  policies  not  otherwise  authoriz- 
ed. State  ex  reL  Supreme  Lodge  K.  P.  v. 
Vandiver,  111  S.  W.  911,  912,  213  Mo.  187,  15 
Ann.  Cas.  283. 

Damages  for  tort 

The  provision  of  Const  art  12,  §  2,  re- 
pealed in  1906,  providing  that  dues  of  a  cor- 
poration shall  be  secured  by  the  individual 
liability  of  the  stockholders  to  an  additional 
amount  equal  to  the  stock  owned  by  each 
stockholder  uses  the  words  "dues"  in  a  sense 
broad  enough  to  cover  a  Judgment  against  a 
corporation  in  an  action  founded  on  tort. 
Henley  v.  Myers,  93  Paa  168,  173,  76  Kan. 
723,  17  L.  R,  A.  (N.  S.)  779. 

DUES  AND  DEMANDS 

The  words  "dues  and  demands,"  as  ap- 
plied in  Acts  1875,  p.  37,  c.  24  (section  7936, 
Bums*  Rev.  St  1901 ;  section  5850,  Horner's 
Rev.  St  1901),  authorizing  clerks  of  court  to 
ofi^cially  receive  money  in  payment  of  all 
judgments,  "dues,  and  demands"  whatever, 
of  record  in  their  respective  offices,  together 
with  all  funds  ordered  to  be  paid  into  court, 
and  making  such  clerks  liable  on  their  official 
bonds  for  the  money  so  received,  are  suflfl- 
clently  broad  and  comprehensive  to  include 
money  received  by  the  clerks  in  payment  of 
all  fees  and  costs  of  record  in  his  office. 
State  ex  rel.  Board  of  Com'rs  of  Tippecanoe 
County  V.  Flynn,  69  N.  B.  159,  164,  161  Ind. 
554. 

DUGAS  TEST 

The  ''Dugas  test*'  to  discover  a  disloca* 
tion  of  a  shoulder  consists  in  placing  the 
patient's  elbow  against  his  chest,  and  then 
having  him  place  his  fingers,  if  possible,  on 
the  opposite  shoulder.  If  the  patient  is  able 
to  raise  the  fingers  of  his  injured  arm  to  the 
opposite  shoulder  while  his  arm  is  in  this 
position,  there  can  be  no  dislocation  at  the 
shoulder.  Burton  v.  NelU,  118  N.  W.  302, 
305, 140  Iowa,  141, 17  Ann.  Cas.  532. 

DUGOUT 

As  building,  see  Building  (In  Criminal 
Law). 

DULL  SEASON 

The  terms  '*buay  season"  and  "dull  sea- 
son," unexplained,  in  a  contract  for  the  em- 
ployment  of  a  fur  cutter,  in  which  the  em- 
ployer agrees  to  give  a  certain  we^ly  salary 
for  the  "busy  season"  and  a  certain  other 
sum  per  week  for  the  "dull  season,"  are  am- 
biguous to  those  unacquainted  with  the  far 
trade,  and  oral  testimony  is  admissible  to 
show  their  meaning.  Sdiultz  v.  Simmons 
Fur  Co.,  90  Paa  917,  919,  46  Washu  555. 
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DULY 

The  word  "duly"  means  "according  to 
law,**  that  Is,  according  to  the  statute  govem- 
iog  the  subject,  and  lmt>Ue6  the  existence  of 
erery  fact  essential  to  perfect  r^ularity  of 
procedure.  Reynolds  v.  Harlem  Const  Oo.» 
128  N.  Y.  Supp.  642,  643,  71  Misc.  Rep.  446. 

The  word  "duly,**  in  a  record  stating  that 
the  accused  was  duly  arraigned  in  open  court, 
meaiis  according  to  law.  Clements  v.  State, 
40  South.  432,  436,  51  Fla.  6  (citing  3  Words 
and  Phrases,  p.  2259). 

The  word  "duly,"  when  used  in  a  com- 
plaint,  is  generally  a  conclusion  of  law.  De- 
nying that  an  act  was  duly  done  raises  no 
issue.  Stott  y.  City  of  Chicago,  68  N.  B. 
736,  737,  740,  205  111.  28L 

"I>uly7  means  in  a  due,  fit,  or  becoming 
manner;  properly  or  regularly;  in  due  time 
or  proper  manner;  in  accordance  with  what 
is  right,  reguired,  or  suitable;  fittingly,  be- 
comingly, regalarly.  Rogers  v.  Trumble,  126 
X.  W.  600,  602,  86  Neb.  316  (quoting  3  Words 
and  Phrases,  p.  2259). 

The  word  "duly"  has  acquired  a  fixed 
legal  meaning,  and  when  used  before  any 
word  implying  action  it  means  that  the  act 
was  done  properly,  regulajly,  and  according 
to  law.  It  is  often  used  in  this  sense  before 
snch  words  as  "convened,**  "arrested,**  "qual- 
ified,** "serred,**  "presented,**  "discharged," 
and  the  like.  A  motion  to  quash  the  indict- 
ment on  the  ground  that  the  record  did  not 
show  that  the  grand  Jury  were  sworn  by  the 
statutory  form  of  oath  was  properly  over- 
ruled, where  the  record  recited  that  the 
grand  jurors  were  "duly"  sworn.  O^Donneli 
V.  People,  79  N.  B.  639,  640,  224  lU.  218,  8 
Ann.  Cas.  123. 

"Duly,"  in  legal  parlance,  means  accord* 
ing  to  law.  It  does  not  relate  to  form  merely, 
but  includes  both  form  and  substance.  Levy 
?.  Cohen,  92  N.  Y.  Supp.  1074-1076,  103  App. 
Dlv.  195  (citing  Brownell  ▼.  Town  of  Green- 
wich, 22  N.  E.  24,  114  N.  Y.  527,  4  L.  IL  A. 
685);  Sherman  v.  Edcer,  110  N.  Y.  Supp.  265, 
59  Misc.  Rep.  216.  And  the  expression  "duly 
adjudged*'  means  adjudged  according  to  law, 
and  implies  the  existence  of  every  fact  essen- 
tial to  perfect  regularity  of  procedure,  and  to 
confer  jurisdiction  of  the  subject-matter  and 
all  parties  affected  by  the  judgment.  Bene- 
dict v.  Clarke,  123  N.  Y.  Supp.  964,  065,  139 
App.  Div.  242. 

A  complaint  in  an  action  on  a  note,  which 
states  that  the  note  was  "duly**  presented  for 
paynoent  at  the  time  and  place  designated 
theriH'n  and  payment  thereof  demanded  and 
refused,  that  said  note  was  duly  protested, 
and  that  due  notice  of  the  protest  of  said 
Bote  was  duly  given  to  the  defendants  and 
each  of  them,  is  sufl9cient  as  against  a  de- 
murrer by  an  indorser  on  the  ^ound  that  it 
did  not  show  the  giving  of  notice  of  present- 
ment,   demand,    nonpayment,    and    protest. 


Sherman  v.  Bcker,  110  N.  Y.  Supp.  265,  266, 
69  MIsa  Rep.  216. 

In  the  provision  of  Rev.  St  {  5428,  mak- 
ing it  a  criminal  offense  for  any  person  to 
falsely  represent  himself  to  be  a  citizen  of 
the  United  States  for  any  fraudulent  pur- 
pose "without  having  been  duly  admitted 
to  citizenship,**  the  word  -"duly**  applies  to 
regularity  and  compliance  with  requirements, 
rather  than  to  the  truth  of  the  facts  involved 
in  the  admission,  and  where  the  person  charg- 
ed was  granted  a  certificate  of  citizenship  by 
an  order  of  court,  both  of  which  are  regular 
in  form  and  have  not  been  vacated,  it  is  im- 
possible to  charge  "unlawful  use*'  based  sole- 
ly upon  a  further  allegation  of  knowledge 
that  the  certificate  had  not  been  "duly" 
made.  United  States  v.  Hamilton,  157  Fed. 
569,  570. 

DUXiY  ADJUDGED 

The  expression  "duly  adjudged**  means 
adjudged  according  to  law,  and  implies  the 
existence  of  every  fact  essential  to  perfect 
regularity  of  procedure,  and  to  confer  juris- 
diction of  the  subject-matter  and  all  par- 
ties affected  by  the  Judgment.  Benedict  v. 
Clarke,  123  N.  Y.  Supp.  964,  965,  139  App. 
Div.  242. 

DULY  ADMITTED  TO  RECORD 

If  a  contract  of  sale  or  option  to  pur- 
chase coal  in  place,  which  has  not  been  ac- 
knowledged or  proved  by  two  witnesses,  as 
required  by  statute,  be  admitted  to  record  by 
the  clerk  of  the  court,  it  is  not  "duly  admit- 
ted to  record.**  South  Penn  C3oal  Co.  v. 
Smith,  60  S.  E.  593,  596,  63  W.  Ya.  587.       - 

DULY  AND  OFFICIAIXY 

A  protest  by  a  notary,  stating  that  the 
indorser  was  "duly  and  ofiScially***  notified 
of  the  dissent  by  written  notice  sent  by  mail 
to  him  at  P.,  without  stating  that  the  in- 
dorser's  residence  was  at  such  place,  is  prima 
facie  evidence  of  due  notice  to  the  indorser. 
Legg  V.  Vinal,  43  N.  E.  518,  519,  165  Mass. 
555,  557. 

DULY  APPOINTED 

An  allegation  in  a  declaration  that  "W. 
G.  B.  was  *duly  appointed*  as  administrator 
of  the  estate  of  said  R.  B.  deceased,"  is  equiv- 
alent to  an  allegation  that  such  administra- 
tor was  appointed  according  to  law.  Bowden 
V.  Jacksonville  Electric  Co.,  41  South.  400, 
401,  51  Fla.  152,  7  Ann.  Cas.  859  (citing  Clem- 
ents V.  State,  40  South.  432,  51  Fla.  6;  3 
Words  and  Phrases,  p.  2260;  Rockwell  v. 
Merwin,  45  N.  Y.  166). 

DULY  ARRAIGNED 

"Duly  arraigned*'  in  open  court  means 
arraigned  according  to  law.  Clements  v. 
State,  40  South.  432,  436,  51  Fla.  6  (citing  8 
Words  and  Phrases,  p.  2259). 


DULY  ASSESSED 


184 


DULY  GIVEN  OR  MADE 


DUIiY  ASSESSED 

Under  Pol.  Code,  |  2213,  making  a  tax 
deed  prima  fade  evidence  of  the  truth  of 
facts  recited  and  the  regularity  of  the  pro- 
ceedings, the  prima  facie  evidence,  consisting 
of  the  recital  that  the  property  was  "duly 
assessed/'  as  effectually  establishes  the  fact, 
in  the  absence  of  contrary  evidence,  that  the 
assessor  made  proper  oath  to  his  return  as 
would  the  verbal  testimony  of  the  assessor 
or  county  auditor.  Peters  v.  Lohr,  124  N.  W. 
853,  855,  24  S.  D.  605. 

DUI.Y  ASSIGNED 

The  allegation  of  the  complaint,  In  an 
action  against  guarantors  by  the  assignee  of 
a  guaranty,  that  with  the  knowledge  and 
consent  of  defendants  the  guaranty  was  "du- 
ly" assigned,  is  a  sufficient  statement  that 
whatever  was  necessary  to  a  valid  assign- 
ment was  done.  Levy  v,  Cohen,  92  N.  Y. 
Supp.  1074-1076,  103  App.  Div.  195  (citing 
Brownell  v.  Town  of  Greenwich,  22  N.  E. 
24,  114  N.  Y.  527,  4  L.  R.  A.  685). 

DUI.Y  AUTHORIZED  AOENT 

A  receiver  for  collection  and  enforce- 
ment of  the  liability  of  stockholders,  ap- 
pointed by  the  court,  pursuant  to  the  statutes 
of  Minnesota,  in  a  suit  by  creditors  of  the 
insolvent  corporation  against  it  and  its  stock- 
holders to  charge  the  stockholders  with  their 
liability  for  its  debts,  is  a  "duly  authorized 
agent"  of  the  corporation's  creditors  to  prove 
their  debt  against  the  estate  of  a  bankrupt 
stockholder.  Dight  v.  Chapman,  75  Fac.  585, 
588,  44  Or.  265,  65  L.  R.  A.  793. 

Since  corporations  act  by  agents,  an  al- 
legation that  a  defendant  corporation  by  a 
named  agent,  "who  was  thereto  *duly  author- 
ized,* "  entered  into  an  agreement,  sufficient- 
ly alleges  the  agency.  Duval  Investment  Co. 
V.  Stockton,  45  South.  497,  498,  64  Fla.  296. 

The  phrase  "duly  authorized  agent  or 
agents  of  such  owner  or  owners,"  used  in 
Liquor  Tax  Law  (Laws  1896,  p.  60,  c.  112) 
§  17,  subd,  8,  as  amended  by  Laws  1897,  p. 
220,  c.  312,  §  10,  requiring  the  applicant  for 
a  liquor  license  to  file  a  consent  executed  by 
the  owner  or  owners  or  by  the  "duly  author- 
ized agent  or  agents  of  such  owner  or  own- 
ers" of  at  least  two-thirds  of  the  total  num- 
ber of  dwellings  within  200  feet  of  the  prem- 
ises where  the  liquor  is  to  be  sold,  means 
only  such  an  agent  as  Is  authorized  by  the 
owner  of  the  property  to  sign  the  consent  in 
his  behalf.  In  re  McCoy,  93  N.  Y.  Supp. 
401,  404,  104  App.  Div.  215. 

DUI.Y  CAXLED  AKD  HELD 

An  election  to  select  a  schoolhouse  site, 
of  which  notice  was  not  given,  is  not  an  elec- 
tion "duly  called  and  held,"  within  Hurd's 
Rev.  St  1905,  c.  122,  §  166,  as  amended  by 
act  effective  July  1,  1908,  legalizing  the  se- 
lection of  schoolhouse  sites  by  boards  of  edu- 
cation.   Southworth  v.  Board  of  Education 


of  School  Dist  No.  131,  in  Ogle  County,  87 
N.  B.  403,  406,  238  lU.  190. 

DUIiT  CERTIFIED 

The  words  "duly  certified,"  used  with 
reference  to  the  certification  of  a  copy  of  a 
foreign  death  record,  should  be  construed  to 
mean  "certified  according  to  law."  State  v. 
McDonald,  104  Pac.  967,  976,  65  Or.  419. 

DUX.Y  COBIMENCED 

Under  How.  Ann.  St  1882,  {  8723,  pro- 
viding that,  in  case  of  an  action  ^*duly  com- 
menced" within  the  time  limited  by  the  stat- 
utes of  limitation,  a  new  action  may  be  com- 
menced within  one  year  after  reversal  of 
judgment  therein,  and  section  7291,  provid- 
ing for  commencement  of  actions  by  filing  a 
declaration  and  entering  a  rule  to  plead  with- 
in 20  days  after  service  of  a  copy  thereof 
personally  on  the  def^idant,  an  action  is 
not  "duly  commenced"  without  personal  serv* 
ica  Detroit  Free  Press  v.  Bagg»  44  N.  W. 
149,  150,  78  Mich.  650. 

DULY  ESTABLISHED 

Where,  in  a  prosecution  for  operating  an 
automobile  at  a  speed  in  excess  of  that  pre- 
scribed by  the  by-laws  of  a  town,  it  was 
agreed  that  such  by-laws  were  "duly  estab- 
lished," such  stipulation  admitted  that  the 
by-laws  were  advertised  and  posted  as  pro- 
vided by  St.  1905,  p.  289,  c.  366,  S  1*  and  that 
they  were  made  as  authorized  by  such  act, 
and  that  the  place  covered  by  them  was  with- 
in the  thickly  settled  part  of  the  town.  Com- 
monwealth T.  Sherman,  78  N.  K  98,  99,  191 
Mass.  439. 

DULY  FILLED 

A  vacancy  in  the  common  council  of  a 
city  of  the  third  class,  occurring  after  the 
primary  election,  so  that  It  was  too  late  to 
make  nominations  for  the  oflBice  except  by 
petition,  occurs  at  so  short  a  period  before 
the  next  annual  election  that  the  ofBce  can- 
not be  "duly  filled"  at  such  election,  within 
Act  March  1,  1905  (P.  L,  p.  26),  providing  in 
such  case  for  the  filling  of  the  vacancy  by 
the  common  council.  Stewart  v.  Jones,  71 
Atl.  151,  152,  77  N.  J.  Law,  7. 

DULY  GIVEN  OR  MADE 

There  is  no  substantial  difference  be- 
tween "duly  given"  and  "given  after  the  re- 
quirements of  law  had  been  duly  complied 
with."  Gurnsey  v.  Northern  California  Pow- 
er Co.,  94  Pac.  858,  863,  7  Cal.  App.  534. 

While,  in  pleading  the  judgment  of  an 
inferior  court,  the  facts  showing  the  juris- 
diction must  be  alleged  or  the  pleader  may, 
under  Code  Civ.  Proc.  §  532,  state  that  the 
judgment  was  "duly  given  or  made,"  an  al- 
legation in  an  affidavit  for  an  examination  in 
supplemental  proceedings  in  the  New  York 
City  Court  on  a  Municipal  Court  judgment 
that  the  judgment  was  "duly  recovered"  was 
equivalent  to  an  allegation  that  it  was  "duly 
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given."    Hottenroth  v.  Flaherty,  112  N.  T. 
Supp.  nil,  1114,  61  Misc.  Rep.  108. 

Under  a  statute  proriding  that  in  plead- 
ing a  judgment  it  is  not  necessary  to  state 
the  f&cts  conferring  Jurisdiction,  bnt  the 
judgment  may  be  stated  to  hare  been  ''duly 
given  or  made,"  a  complaint  alleging  that  on 
a  certain  date  certain  parties  were  adjudged 
bankrupts  by  the  District  CJourt  of  the  Unit- 
ed States  at  a  term  of  the  court  held  in  a 
certain  city»  in  proceedings  then  pending  in 
the  court,  under  the  provisions  of  the  fed- 
eral bankrupt  act,  was  an  insuflBicient  allega- 
tion of  the  rendition  of  the  adjudication,  in 
that  it  failed  to  aUege  that  it  was  "duly 
given  or  made.*'  Mears  v.  Shaw,  81  Pac.  338, 
339,  32  Mont  575. 

(Under  Const  art  8,  |  20,  giving  a  jus- 
tice court  jurisdiction  as  an  examining  court 
in  cases  of  felony,  and  Code  Civ.  Proc  |  746, 
declaring  that  in  pleading  a  judgment  it  is 
not  necessary  to  state  the  facts  conferring 
jurisdiction,  but  the  judgment  may  be  stated 
to  have  been  "duly  given  or  made,"  a  com- 
plaint in  an  action  on  a  bail  bond  which  al- 
leges that  a  certain  person  was  ordered  by 
a  certain  justice  of  the  peace  to  be  held  to 
answer  on  a  charge  of  burglary  on  which  he 
W8S  admitted  to  bail,  the  justice  then  and 
there  having  full  authority  and  power  to  ac- 
cept and  approve  the  bond,  and  that  he  duly 
aivroved  It  and  ordered  the  release  of  de- 
fendant, is  Insufficient  for  failing  to  allege 
the  jurisdictional  facts  that  the  accused  was 
charged  by  a  complaint  filed  with  the  justice 
and  examined  on  the  charge,  or  to  state  the 
judicial  capacity  of  the  justice,  and  that  the 
order  holding  accused  to  answer  was  "duly 
given"  or  "duly  made,"  or  "duly  given  and 
made."  State  v.  Lagoni,  76  Pac.  1044,  1045, 
30  Mont  472. 

BUI/r  HAD 

A  redtal  in  a  conunitment  of  an  insane 
person  that  a  hearing  was  "duly  had"  implies 
tbat  due  and  lawful  notice  was  given  to  the 
insane  person  and  proved  to  the  satisfaction 
of  the  court  Ex  parte  Clary,  87  Pac.  580, 
581,  149  CaL  732. 

DUIiT  ISSITEB 

An  allegation  of  the  complaint,  in  an  ac- 
tion against  a  sheriff  for  wrongfully  levying 
upon  goods  under  a  writ  of  attachment,  that 
the  writ  of  attachment  was  "duly  issued" 
means  that  it  was  based  upon  a  debt,  and 
upon  the  affidavit  required  by  statute.  Citi- 
zens' Securities  Co.  v.  Haminel,  112  Pac.  731, 
733, 14  Cal.  App.  564. 

BULY  I.AXD  OUT  OB  ERECTED 

The  words  "duly  laid  out  or  erected,"  as 
used  in  Bev.  St  1887,  §  960,  providing  for 
the  removal  of  an  encroachment  on  any  high- 
way "duly  laid  out  or  erected,"  refers  to  a 
road  which  had  been  laid  out  or  erected  by 


the  proper  officers  in  the  manner  prescribed 
by  law.  They  have  reference  to  formal  or 
official  action  which  the  law  enjoins  upon 
those  charged  with  the  duty  of  establishing 
public  highways.  Meservey  v.  Gulliford,  03 
Pac.  780,  788,  14  Idaho,  133  (citing  Freshour 
V.  Hihn,  34  Pac.  87,  99  Cal.  443). 

DULY  LICENSED 

Even  if  a  physician,  whose  license  to 
practice  was  not  recorded  with  the  county 
clerk  as  required  by  Laws  1903,  c.  426,  §  5, 
cannot  testify  as  ah  expert  in  a  criminal  case, 
testimony  by  such  a  physician  that  he  was 
''duly  licensed  to  practice"  and  was  a  prac- 
ticing physician  will  be  construed  to  mean, 
in  absence  of  a  contrary  shoving,  that  he 
had  complied  with  section  1435e;  that  sec- 
tion making  it  unlawful  for  a  physician  to 
practice  who  has  not  first  recorded  his  license 
as  required  thereby.  Smlts  v.  State,  130  N. 
W.  525,  526,  145  Wis.  601. 

DULY  MADE 

The  phrase  "duly  made,"  without  a 
statement  of  the  special  facts  on  which  it  is 
predicated,  has  in  general  no  effect,  for  it 
is  not  only  indefinite,  but  affirms  matter  of 
law  instead  of  facts,  and  consequently  is  not 
traversable.  An  allegation  in  a  petition  to 
collect  a  subscription  to  the  stock  of  a  rail- 
road that  certain  requisite  assessments  had 
been  duly  made  was  insufficient  Woon- 
socket  Union  R.  Co.  v.  Taft,  8  R.  I.  411,  414 
(quoting  and  adopting  the  rule  stated  in 
Gould,  Plead.). 

Under  Code  Civ.  Proc.  S  456,  providing 
that  in  pleading  a  judgment  or  other  deter^ 
mlnatlon  of  the  court  it  shall  not  be  neces- 
sary to  state  the  facts  conferring  jurisdiction, 
but  such  judgment  or  determination  may  be 
stated  to  have  been  duly  given  or  made,  an 
averment  that  an  order  of  appointment  of  a 
TeceHsrer  was  "duly  made"  is  equivalent  to 
an  averment  that  all  the  jurisdictional  pre- 
requisites to  the  appointment  existed.  Title 
Insurance  &  Trust  Co.  v.  Grider,  94  Pac.  601, 
602,  152  Cal.  746. 

DULY  NOTIFIED 

When  the  sufficiency  of  a  defense  pleaded 
depends  on  whether  a  person  since  deceased 
acted  with  knowledge  of  a  certain  fact,  a 
mere  statement  In  the  affidavit  of  defense 
that  he  was  "duly  notified"  of  such  fact  is 
insufficient  Stephenson  v.  Supreme  Council 
A  L.  H.,  127  Fed.  379,  380. 

DULY  ORGANIZED  AND  EXISTING 

A  complaint  alleging  that  defendant  is  a 
domestic  corporation  "duly  organized  and  ex- 
isting," and  engaged  in  operating  street  rail- 
roads, means  that  defendant  has  been  legally 
organized  and  existing  for  the  purpose  alleg- 
ed. Hollis  V.  Brooklyn  Heights  R.  Co.,  113 
N.  Y.  Supp.  4,  6,  128  App.  Div.  821, 
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DULY  PAID 

A  complaint  held  not  demurrable  as  al- 
leging tbat  the  check  was  properly  or  law- 
fully paid,  the  allegation  that  it  was  "duly 
paid"  through  the  clearing  house  meaning 
that  it  was  regularly  paid  in  the  manner  to 
make  it  a  proper  charge  against  the  bank. 
Davenport  v.  Walker,  116  N.  Y.  Supp.  411, 
414,  132  App.  Div.  06. 

DULY  PASSED 

In  an  action  on  a  street  assessment,  the 
issue  of  fact  on  which  plaintiff's  right  to  re- 
coyer  depended  was  whether  the  board  of 
supervisors  had  Jurisdiction  to  pass  the  reso- 
lution ordering  Uie  performance  of  the  work. 
Defendant's  answer  alleged  that  this  resolu- 
tion was  not  "duly  passed,"  which  was  deem- 
ed controverted  by  plaintiff,  as  provided  by 
Code  Civ.  Proc.  S  462.  Held,  that  a  finding 
that  the  resolution  was  "duly  passed"  was  a 
determination  that  the  board  had  Jurisdiction 
to  pass  it.  "While  the  averment  that  an  act 
has  been  'duly'  performed  is  ordinarily  but 
a  legal  conclusion,  yet,  in  the  absence  of  a 
special  demurrer  or  objection  on  that  ground, 
it  will  be  held  suflleient  to  authorize  the 
oourt  to  receive  evidence  upon  the  issue." 
Pacific  Pav.  Co.  v.  Digglns,  87  Pac.  415,  416, 
4  Cal.  App.  240  (citing  Minor  v.  Baldridge, 
56  Pac.  783,  123  Cal.  187). 

DULY  PROSECUTE 

Though  plaintiff  in  replevin  is  unsuccess- 
ful in  maintaining  his  title  or  right  to  the 
property,  the  condition  of  his  bond  to  "duly 
prosecute"  the  action  is  satisfied  by  his 
prompt  trial  of  the  action  in  the  circuit  court 
and  in  the  Court  of  Appeals.  Vallandingham 
•  V.  Ray,  108  S.  W.  896,  897,  128  Ky.  506. 

DULY  PROTESTED 

"Duly  protested"  is  equivalent  to  an 
averment  that  a  bill  was  presented  at  maturi- 
ty at  the  place  of  payment  named  in  it  -Bat- 
tie  V.  Weems,  44  Ala.  105,  107. 

DULY  PROVED 

In  North  Carolina  it  has  been  held  that, 
when  the  derk  of  a  court  of  record  certifies 
that  an  instrument  has  been  "duly  proved" 
in  that  court,  it  is  implied  that  everything 
required  by  law  has  been  proved,  upon  the 
maxim  "res  Judicata  pro  verltate  accipitur." 
Horton  v.  Hagler's  Ex'r,  8  N.  C.  48,  49. 

DULY  RECORDED 

The  term  "duly  recorded,"  used  in  Acts 
1908,  c.  105,  providing  that  all  deeds,  mort- 
gages, releases,  etc.,  which  have  not  been 
properly  executed  and  acknowledged  shall 
be  valid,  if  duly  recorded,  merely  requires 
that  the  instrument  defectively  acknowledged 
must  be  recorded,  and  not  that  the  record 
must  be  made  within  the  statutory  six 
months  after  execution,  for  a  deed  lawfully' 
registered  is  valid  without  any  aid  from 
statute.    Eden  Street  Permanent  Bldg.  Ass'n 


No.  1  of  Baltimore  City  y.  Lusby,  81  AtL  284, 
286,  116  Md.  173. 

Where  the  record  of  a  married  woman's 
deed  conveying  her  separate  property  showed 
that  an  essential  part  of  the  certificate  of  ac- 
knowledgment was  omitted,  the  deed  was  not 
"duly  recorded"  so  as  to  support  title  by  limi- 
tations. Merriman  v.  Blalack,  122  S.  W.  403, 
408,  57  Tex.  Civ.  App.  270. 

Code  1873,  S  1967,  as  amended  by  Acts 
24th  Gen.  Assem.  p.  68,  c.  42,  provides  that 
the  acknowledgments  of  all  deeds,  mortgages, 
or  other  instruments  in  writing,  taken  and 
certified  previous  to  the  1st  day  of  February, 
1892,  and  which  have  been  duly  recorded  in 
the  proper  counties  in  this  state,  be  and  the 
same  are  hereby  declared  to  be  legal  and 
valid  in  all  courts  of  law  and  equity  in  this 
state  or  elsewhere,  held  that  the  words  "duly 
recorded,"  as  here  used  mean  actually  re^ 
corded.  Parriott  v.  Incorporated  City  of 
Hampton,  111  N.  W.  440,  442,  134  Iowa,  157. 

DULY  RECOVERED 

While,  in  pleading  the  judgment  of  an 
inferior  court,  the  facts  showing  the  jurisdic- 
tion must  be  alleged  or  the  pleader  may,  un- 
der Code  Civ.  Proc.  i  632,  state  that  the  judg- 
ment was  "duly  given  or  made,"  an  allegation 
in  an  affidavit  for  an  examination  in  supple- 
mental proceedings  in  the  New  York  City 
Court  on  a  Municipal  Court  judgment  that 
the  judgment  was  "duly  recovered"  was  equiv- 
alent to  an  allegation  that  it  was  "duly 
given."  Hottenroth  v.  Flaherty,  112  N.  Y. 
Supp.  1111,  1114,  61  Misc.  Rep.  108. 

DULY  RENDERED 

In  an  action  based  on  a  foreign  Judg- 
ment, an  allegation  that  the  judgment  was 
"duly  rendered"  was,  as  against  a  general 
demurrer,  sufficient  as  showing  the  court's 
jurisdiction.  Benedict  v.  Clarke,  123  N.  Y. 
Supp.  964,  965,  139  App.  Div.  242. 

In  Young  v.  Wright,  52  Cal.  "410,  it  was 
held  that  the  expression  "duly  rendered"  is 
not  equivalent  to  "duly  given  or  made,"  but 
the  later  decisions  do  not  indulge  in  such 
subtle  refinement.  Gumsey  v.  Northern  Cali- 
fornia Power  Co.,  94  Pac.  858,  862,  7  Cal. 
App.  534. 

DUIiY  SCHEDUIiED 

Under  Bankr.  Act  July  1,  1898,  c.  541,  § 
7,  subd.  8,  requiring  the  bankrupt  to  file  a 
schedule  of  his  property  and  a  list  of  his 
creditors,  "showing  their  residence  if  known, 
if  unknown  that  fact  to  be  stated,"  and  sec- 
tion 17a,  providing  that  a  discharge  in  bank- 
ruptcy shall  release  a  bankrupt  from  all  his 
provable  debts  except  such  as  have  not  been 
"duly  scheduled,"  a  debt  is  not  duly  schedul- 
ed when  the  creditor's  ofi^ce  address,  instead 
of  his  residence,  is  set  forth  in  the  schedule 
under  the  designation  "residence."  Weiden- 
feld  T.  Tillinghast,  104  N.  Y.  Supp.  902,  903. 
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DULY  SEBVZO) 

The  words  "duly  served,"  used  by  a  (Xhi- 
stable  in  retarning  a  snmmonB  in  a  case  in 
Jastice  court;  do  not  imply  a  legal  service. 
So,  where  a  constable  returns  a  summons 
"duly  served,"  the  return  is  illegal,  and  does 
not  give  the  justice  authority  to  try  the  cause 
in  the  absence  of  defendant,  as  the  time  and 
manner  of  service  ought  to  appear.  Zane 
r.  Plssant,  2  N.  J.  Law,  319,  320;  Budd  v. 
Marrin,  4  N.  J.  Law,  248. 

DULY  SIGHED 

Under  a  strict  interpretation  of  an  ad- 
mission in  a  stipulated  agreement  of  facts 
that  a  bill  was  "duly  signed"  by  the  Speaker 
of  the  House  of  Representatives,  it  might  be 
hdd  tliat  this  covered  compliance  with  the 
constitutional  provision  as  to  the  manner  and 
time  of  signing.  State  ex  rel.  Hynds  v.  Ca- 
hill,  75  Pac.  433,  439, 12  Wyo.  225. 

DULY  SUBIOTTED 

An  indictment  for  violation  of  the  local 
option  law,  alleging  that  the  four  questions 
provided  by  Liquor  Tax  Law  (Laws  1896,  c. 
112)  §  13,  were  "duly  submitted,"  was  suffi- 
cient without  expressly  alleging  various  pre- 
liminary steps  requisite  to  the  legal  submis- 
sion of  such  questions;  the  terms  "duly  sub- 
mitted" implying  the  existence  of  every  fact 
essential  to  the  proceedings.  People  v.  Yar- 
ter,  137  N.  Y.  Supp.  462,  464.  152  App.  Dlv. 
566. 

DULY  SUMMONED 

The  term  "duly  summoned,*'  applied  to  a 
garnishee,  signifies  that  he  was  properly  and 
regularly  served  with  notice  of  garnishment. 
Dodge  V.  Knapp,  87  S.  W.  47,  50,  112  Mo. 
App.  513  (citing  Robertson  v.  Perkins,  9  Sup. 
Ct  279,  129  U.  S.  233,  32  L.  Ed.  686 ;  Bank  of 
British  Columbia  of  Victoria  v.  City  of  Port 
Townsend,  47  Pac.  896,  16  Wash.  450). 

Revisal  1905,  f  1645  (9),  provides  that  a 
deposition  may  be  read  if  the  deposing  wit- 
ness has  been  "duly  summoned/*  and  is  ab- 
sent from  the  state  at  the  time  of  the  trial, 
or  more  than  75  miles  from  the  place  of  trial, 
without  the  procurement  of  the  party  offering 
the  deposition.  Held,  that  the  words  "duly 
summoned,"  used  in  the  statute,  are  equiva- 
lent to  and  mean  "subpoena  duly  issued/' 
implyinif  that  due  effort  has  been  made  to 
secure  the  presence  of  the  witness.  Tomlin- 
8on  Chair  Mfg.  Co.  y.  Townsend,  69  S.  E. 
145,  146,  153  N.  G.  244. 

DULT  SWORN 

*The  words  In  due  manner  sworn*  have 
the  same  meaning  as  the  word  *duly/  An 
indictment  alleging  that  the  witness  was  in 
due  manner  sworn'  sufficiently  alleged  that 
she  was  'duly  swom.* "  State  v.  Jewett,  85 
Pac  994,  996.  48  Or.  577  (citing  the  definitions 
in  3  Words  and  Phrases,  pp.  225&-2264). 


DULT  WITNESSED 

''Duly  witnessed"  means  witnessed  ac- 
cording to  law.  Baughman  y.  Harvey,  93 
Pac.  146,  147,  76  Kan.  767. 

DUM  FERVET  OPUS 

Where,  In  an  action,  for  Injuries  received 
by  an  employ^  in  consequence  of  a  fall  of  a 
trestle  while  running  a  train  over  it,  a  right 
of  recovery  was  based  on  the  employer's  neg- 
ligence in  permitting  the  trestle  to  become  de- 
fective, it  was  shown  that  it  was  the  duty  of 
the  section  foreman  to  require  a  man  to  repair 
It,  and  the  foreman  a  short  time  before  the 
accident  requested  a  third  person  to  tell  the 
trestle  man  to  make  such  repair,  as  a  dec- 
laration that  the  trestle  was  going  down  and 
that  it  was  in  bad  shape,  being  illustrative 
of  the  notice  to  the  trestle  man  to  repair  the 
trestle,  it  was  admissible  as  a  declaration 
made  ''dum  f ervet  opus."  Bundy  v.  Sierra 
Lumber  Co.,  87  Pac.  622,  624«  149  Cal.  772. 

DUMMY    ' 

In  land  office  practice  "dummies'*  are 
either  fictitious  persons,  or  those  who,  having 
no  interest  in  the  transaction,  permit  the  use 
of  their  names  for  the  perpetration  of  a 
fraud,  and  sign  papers  and  make  affidavits 
perfunctorily.  United  States  y.  Munday,  186 
Fed.  375,  885. 

DUMMY  DIREOTOB 

Where  a  share  of  stock  in  a  corppratlon 
was  transferred  to  a  person  for  the  purpose 
of  qualifying  him  as  a  director  in  the  cor- 
poration, he  constituted  what  is  commonly 
called  a  "dummy  director."  Hoopes  v.  Basic 
Co.,  61  AU.  979,  980,  69  N.  J.  Eq.  679. 

DUMP 

Where,  in  an  action  for  injuries  to  a 
servant  by  the  derailment  of  a  car,  it  ap- 
peared that  the  car  was  "emptied"  of  its  con- 
tents by  "dumping,"  which  was  accomplished 
by  pulling  a  lever,  an  instruction  that,  if 
plaintiff  "emptied"  the  slate  from  the  car 
at  the  place  of  derailment,  he  was  guilty  of 
contributory  negligence,  was  sufficiently  cov- 
ered by  the  plea,  which  alleged  that  plaintiff 
"dumped  the  car."  The  words  "dumped"  and 
"emptied"  are  synonymous.  Redus  v.  Milner 
Coal  &  R.  Co.,  41  South.  634,  635^  148  Ala. 
665. 

DUMP  CABS 

As  materials,  see  Materials. 

DUNNAGE 

"Dunnage"  consists,  generally,  of  loose 
wood  or  other  material  usually  placed  on  the 
flooring  of  a  vessel  for  the  cargo  to  rest  on, 
or  pieces  of  wood,  mats,  etc.,  jammed  be- 
tween barrels  and  other  cargo  to  prevent 


PUPX.ICATE 


188 


DUPLICITY 


motion.    Capucdo  v.  Barber  &  Co.,  148  Fed. 
473,  476. 

DUPLICATE 

A  "duplicate"  is  an  original  Instrument 
reproduced,  not  a  new  agreement,  but  merely 
written  evidence  of  the  lost  instrument  to 
take  its  place.  Grand  Lodge  A.  O.  U.  W.  v. 
McFadden,  111  S.  W.  1172,  1176,  213  Mo.  269. 

"The  meaning  of  the  word  'duplicate,'  in 
legal  phraseology,  is  the  same  as  that  in  its 
use  among  business  men.  It  is  tersely  and 
correctly  stated  in  10  Am.  &  £ng.  Encycl. 
of  Law,  318,  as  follows:  '  ''Duplicate"  is  de- 
fined as  a  document  which  is  the  same  in 
all  respects  as  some  other  instrument  from 
which  it  is  indistinguishable  In  its  essence 
and  operation.*  A  substantially  like  defini- 
tion is  given  of  the  word  In  all  the  law  dic- 
tionariesr  in  common  use.  In  Burilirs  Dic- 
tionary, verbum  'Duplicate,'  is  given  the  fol- 
lowing ample  definition:  'A  duplicate  is 
sometimes  defined  to  be  a  copy  of  a  thing, 
but,  though  generally  a  copy,  a  duplicate  dif- 
fers from  a  mere  copy  in  having  all  the  valid- 
ity of  an  original.  Nor,  it  seems,  need  it  be 
an  exact  copy.  Defined  also  to  be  the  coun- 
terpart of  an  instrument;  but  in  indentures 
there  is  a  distinction  between  counterparts 
executed  by  the  several  parties,  respectively, 
each  party  affixing  his  or  her  seal  to  only 
one  counterpart,  and  duplicate  originals,  each 
executed  by  all  the  parties.'  "  In  paragraph 
6  of  Schedule  A  of  the  War  Revenue  Act  of 
June  13,  1898,  c.  448,  30  Stat  458  (U.  S. 
Gomp.  St  1901,  p.  2304),  which  requires  a 
stamp  to  be  affixed  to  each  bill  of  lading, 
manifest,. etc.,  "and  to  each  duplicate  there- 
of," the  word  "duplicate*'  Is  to  be  defined,  in 
accordance  with  the  meaning  given  it  gen- 
erarlly  in  business,  as  one  of  two  Instruments, 
each  of  which  is  original,  and  intended  to 
have  the  force  of  an  obligation  irrespective 
of  the  other,  and  not  as  meaning  merely  a 
copy.  Wright  v.  Michigan  Cent  B.  Co.,  130 
Fed.  843,  846,  65  C.  C.  A.  327. 

The  use  of  the  word  "duplicate"  across  a 
check  signifies  that  it  was  made  as  a  sub- 
stitute for  the  original  and  that  no  new  lia- 
bility was  created  thereby.  Lewis  v.  Com- 
mercial Nat  Bank,  83  S.  W.  423,  37  Tex.  Civ. 
App.  241  (citing  Benton  v.  Martin,-  40  N.  Y. 
345). 

Copy  difltinsvisl&ed 

A  "duplicate"  is  sometimes  defined  to  be 
a  copy  of  a  thing;  but,  though  generally  a 
copy,  a  duplicate  differs  from  a  mere  copy 
in  having  all  the  validity  of  an  original. 
Wright  V.  Michigan  Cent  R.  Co.,  130  Fed. 
843,  846,  65  C.  C.  A.  327. 

While  in  grammatical  construction  of 
sentences  the  words  "copy"  and  "duplicate" 
are  never  synonymous  unless  employed  as 
verbs,  the  practice  of  indiscriminately  using 
them  as  such  is  quite  prevalent  and  the  ex- 


trinsic facts  presented  by  the  record  in  this 
case  fully  justify  the  inference  that  the  term 
"copy"  was  used  only  with  reference  to  and 
to  designate  the  instrument  executed  by  the 
mortgagor  and  duly  filed  for  record.  Differ- 
ing from  a  "copy,"  a  "duplicate"  instrument 
In  writing  is  the  exact  repetition  thereof, 
and  according  to  judicial  lexicographers  has 
all  the  validity  of  an  original.  "A  duplicate 
writing  has  but  one  effect  Each  duplicate 
is  complete  evidence  of  the  intention  of  the 
parties."  Bouv.  Law  Diet  "A  document 
the  same  in  all  respects  as  some  other  docu- 
ment, from  which  it  is  Indistinguishable  in 
its  essence  and  operation."  Anderson's  Law 
Diet  "An  original  instrument  repeated;  a 
document  which  is  the  same  as  another  in 
all  essential  particulars,  and  differing  from 
a  mere  copy  in  having  all  the  validity  of  an 
original."  Bur.  Law  Diet.  Cable  Co.  v. 
Rathgeber,  113  N.  W.  88,  90,  21  S.  D.  418. 

Within  four  months  subsequent  to  the 
commission  of  an  act  of  bankruptcy,  an  in- 
voluntary petition  was  filed.  On  the  same 
day  the  derk  of  the  district  court  made  and 
certified  a  copy  of  such  petition,  which  was 
delivered  to  the  marshal  with  the  summons, 
and  was  by  him  given  to  the  defendant  con- 
temporaneously with  the  service  of  the  sum- 
mons. Held,  that  such  copy  made  under  such 
circumstances  was  a  "duplicate" .  within  the 
requirement  that  such  petition  must  be  filed 
in  duplicate.  Mlllan  v.  Exchange  Bank  of 
Mannington,  183  Fed.  753,  754,  106  C.  a 
A.  327. 

The  word  "duplicate,"  In  Act  May  8, 
1892,  c  60,  S§  6,  7,  relating  to  the  deportation 
of  Chinese  laborers  not  having  certificates 
of  residence,  and  authorizing  the  procure- 
ment of  a  "duplicate**  on  the  loss  or  destruc- 
tion of  certificate  of  residence,  etc.,  is  not 
synonymous  with  the  words  "a  true  copy"; 
the  law  not  requiring  that  the  duplicate  shall 
be  an  exact  copy  of  the  original.  DiUard  v. 
United  States,  141  Fed.  303,  308,  72  C.  C. 
A.  451. 

As  orieixMl  instrument 

See  Original  Instrument 

DITPLICATE  TAXATION 

See,  also,  Double  Taxation. 

''Duplicate  taxation,"  as  distinguished 
from  "double  taxation,'!  contemplates  a  tax 
on  property  assessed  to  the  person  owning  It 
under  the  laws  of  one  state,  which  is  levied 
in  another  state  for  the  same  year  under  a 
tax  assessment  accruing  later  in  the  year  than 
that  in  the  first  state  upon  the  owner's  re- 
moval thereto.  Judy  v.  Beckwith,  114  N.  W. 
565,  568,  137  Iowa,  24»  15  L.  R.  A.  (N.  S.)  142, 
15  Ann.  Cas.  890. 

DUPLICITY 

» 

"Alike  in  criminal  and  dvil  proceedings 
'duplicity'  consists  in  alleging  for  one  aingle 
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purpose  or  object  two  "or  more  distinct 
irounds  of  complaint  or  defense  when  one 
alone  would  be  effectual  in  law."  A  plea 
In  abatement  alleging  that  the  indictment 
was  not  fonnd  by  a  legal  grand  Jury  (1)  be- 
cause the  grand  jury  did  not  consist  of  23 
lawful  persons,  (2)  because  the  persons  from 
wMdi  it  was  drawn  were  not  legally  select- 
ed«  and  (3)  because  the  act  under  which  It 
was  drawn  is  unconstitutional,  is  bad  for 
"dupUdty."  State  v.  McNay,  60  Atl.  273,  274, 
100  Md.  622  (quoting  and  adopting  definition 
In  1  Bish.  New  Cr.  Proc.  §  432). 

"Duplicity"  in  a  declaration  consists  in 
^ing  in  one  count  different  grounds  of  ac- 
tion to  enforce  a  single  right  of  recovery. 
People^s  Nat  Bank  v.  Nlckerson,  76  Atl.  037, 
S3S,  106  Me.  502. 

"Duplicity'*  in  pleading  means  double 
pleading,  the  joining  of  two  or  more  causes, 
or  offenses,  in  one  count,  etc.  It  does  not  in- 
clude a  union  of  two  or  more  facts  which 
together  constitute  but  one  cause,  or  offense. 
Sloss-Sheffield  Steel  &  Iron  Ck>.  y.  Smith,  52 
South.  38,  41, 166  Ala.  437. 

"Duplicity  in  pleading**  consists  in  the 
tender  of  Issue  in  the  same  plea  on  several 
points,  either  of  which  would  be  traversable. 
Bruce  v.  Mathers  (Ky.)  2  Bibb  294,  298. 

To  constitute  "duplicity**  in  pleading  it 
is  not  enough  that  it  appears  therefrom  that 
the  plaintiff  has  more  than  one  cause  of  ac- 
tion. It  must  appear  that  he  relies  on  more 
than  one  as  the  ground  of  a  single  recovery. 
It  Is  not  objectionable  because  he  sets  up  the 
terms  of  a  contract  as  constituting  part  of 
the  means  by  which  the  fraud  was  consum- 
mated, so  long  as  he  does  not  seek  to  recover 
upon  it  Sununers  v.  Oeer,  93  Pac.  133,  135, 
50  Or.  249  (citing  Bingham  v.  Lipman,  67 
Pa&  98,  40  Or.  363 ;  Baymond  v.  Sturges,  23 
Conn.  134). 

Though  the  term  "duplicity**  used  In 
Ck>de  practice  has  been  given  a  somewhat 
enlarged  meaning,  it  still  includes  all  that 
was  comprehended  by  the  definition  at  com- 
mon law.  Schwindt  v.  Lane  Potter  Lumber 
Co.,  107  Pac.  818,  819,  40  Mont  537,  186  Am. 
St  Rep.  639. 

The  term  "duplicity,"  as  used  in  Bev. 
St  1899,  §  613,  providing  that  dupUdty  In 
pleading  is  a  substantia],  objection  and  any 
petition  or  other  pleading  found  subject  to 
SQch  objection  shall  on  motion  be  stricken 
oat,  is  synonymous  with  "multifariousness,** 
and  means  improper  joinder  in  a  single  bill 
of  independent  matters.  It  also  consists  of 
a  joinder  of  different  grounds  of  action  to 
enforce  a  single  right  (quoting  3  Words  and 
Phrases,  p.  2267).  Scott  v.  Taylor,  132  S. 
W.  1149,  1153,  231  Mo.  654. 

"Duplicity**  in  an  indictment  or  informa- 
tion is  the  joinder  of  two  or  more  distinct 
offenses  in  one  count  State  v.  Sherman,  119 
S.  W.  479,  480,  137  Mo.  App.  70  (citing  and 
quoting  1  Bish.  Cr.  Proc.  [3d  Ed.]  g  432). 


An  indictment,  to  be  open  to  the  objec- 
tion of  "duplicity,*'  must  charge  two  distinct 
and  complete  crimes,  for  each  of  which  a  sep- 
arate punishment  may  be  inflicted,  and  each 
of  which  would  withstand  a  demurrer  for 
want  of  sufficient  evidence  to  constitute  a 
crime.  Baysinger  v.  Territory,  82  Pac.  728, 
729,  15  Okl.  386. 

"Duplicity"  relates  to  averment  or  alle- 
gation, not  to  judgments  which  may  be 
founded  thereon;  and  hence  it  follows  that 
there  cannot  be  duplicity  in  a  rule  calling  on 
defendant  attorney  to  answer  two  distinct 
acts  which,  if  they  be  offenses,  may  be  pun- 
ished by  different  and  distinct  penalties. 
State  V.  Hays,  61  S.  B.  355,  356,  64  W. 
Va.  45. 

That  an  information  for  operating  a  dis- 
orderly house  contained  several  specifications 
of  different  ways  in  which  the  statute  was 
being  violated,  did  not  render  it  defective  for 
"duplicity.'*  Walt  v.  People,  104  Pac.  89,  90, 
46  Colo.  137. 

DURESS 

See,  also.  Coercion. 

"  'Duress*  exists  when  one,  by  an  unlaw- 
ful act  of  another,  is  induced  to  make  a  con- 
tract or  perform  some  act  under  circumstanc- 
es which  deprive  him  of  the  exercise  of  his 
free  will.'*  Knight  v.  Brown,  100  N.  W.  602, 
603,  137  Mich.  396  (quoting  Hackley  v.  Head- 
ley,  8  N.  W.  511,  45  Mich.  569) ;  Fred  Bueping 
Leather  Co.  v.  Watke,  116  N.  W.  174, 175, 135 
Wis.  616 ;  Smithwick  v.  Whitley,  67  S.  B.  913, 
914,  152  N.  C.  369 ;  Guinn  v.  Sumpter  Valley 
By.  Co.,  127  Pac.  987,  989,  63  Or.  368. 

"To  constitute  'duress'  sufficient  to  avoid 
a  contract  in  this  state,  the  means  adopted 
need  only  be  of  a  character  necessary  to  over- 
come the  will  and  desire  of  the  iojured 
party,  whether  that  person  he  below  or  above 
the  average  person  in  firmness  and  courage, 
and  whether  the  means  employed  come  clear- 
ly within  the  common-law  definition  of  'dur- 
ess* or  otherwise.  In  other  words,  the  law 
extends  its  protection  to  an  individual,  with- 
out reference  to  whether  he  is  strong  or 
weak,  intellectually,  and  refuses  to  measure 
his  rights  by  an  arbitrary  yardstick  avowed- 
ly applicable  only  to  men  of  ordinary  intel- 
lect, firmness,  and  courage.**  Nebraska  Mut. 
Bond  Ass*n  v.  Klee,  97  N.  W.  476,  478,  70 
Neb.  383  (citing  First  Nat  Bank  of  David 
City  V.  Sargent,  91  N.  W.  595,  65  Neb.  594, 
59  L.  B.  A.  296;  Galusha  v.  Sherman,  81  N. 
W.  495,  501,  105  Wis.  263,  47  L.  B.  A.  417). 

"Duress,**  in  its  broader  sense,  includes 
every  mental  condition  caused  by  fear  of  per- 
sonal injury,  or  injury  to  one*s  wife,  child, 
or  husband,  which  is  sufficient  to  make  the 
person  acted  upon  incapable  of  exercising 
his  free  will  power ;  the  important  considera- 
tion being  whether  the  means  used  were,  un- 
der the  circumstances,  sufficient  to  prevent 
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the  free  exercise  of  the  will  power.  Price  v. 
Bank  of  Poynette,  128  N.  W.  895,  897,  144 
Wis.  190;  Wooley  v.  Chicago  &  N.  W.  Ry. 
Co.,  136  N.  W.  616,  618,  150  Wis:  183. 

To  constitute  "duress,"  it  is  sufficient  if 
the  will  be  constrained  by  the  unlawful  pres- 
entation of  a  choice  between  comparative 
evil,  as  inconvenience  and  loss  by  the  deten- 
tion of  property,  loss  of  property  altogether, 
or  compliance  with  an  unconscionable  de- 
mand. Harris  v.  Gary,  71  S.  E.  551,  553,  112 
Va.  362,  Ann.  Cas.  1913A,  1350. 

To  constitute  "duress"  by  threats  and 
intimidation,  it  must  appear  that  the  party 
coerced  was  so  intimidated  and  moved  by  the 
threats  made  as  to  cease  to  be  a  free  moral 
agent,  and  to  become  so  bereft  of  those  qual- 
ities of  mind  essential  to  the  making  of  a 
contract,  as  to  be  incapacitated  to  exercise 
his  free  will  power  in  that  connection.  Cle- 
ment V.  Buckley  Mercantile  Co.,  137  N.  W. 
657,  661,  172  Mich.  243. 

''Duress,"  to  be  available  as  a  ground  to 
set  aside  a  deed,  must  be  such  as  to  excite 
an  apprehension  or  fear  of  great  bodily  harm 
or  illegal  punishment,  and  the  violence  or 
threats  must  be  of  such  a  degree  as  to  cause 
one  of  ordinary  firmness  and  courage  to 
yield,  but,  to  avoid  a  deed  on  the  ground  of 
duress  x^er  minas,  the  threats  must  be  such 
as  to  strike  with  fear  one  of  common  firm- 
ness and  constancy  of  mind.  Kline  v.  Kline 
(Ariz.)  128  Pac.  805,  808. 

Bouvier  defines  "duress"  as  an  actual  or 
threatened  violence  or  restraint  of  a  man's 
person  contrary  to  law  to  compel  him  to  en- 
ter into  a  contract  or  to  discharge  one.  It 
implies  a  restraint  which  overcomes  the  will, 
and,  to  constitute  it,  threats  must  be  used. 
Roloson  V.  De  Hart,  114  S.  W.  1122,  1123, 
134  Mo.  App.  633. 

Civ.  Code  1895,  i  3536,  defines  "duress" 
as  any  illegal  imprisonment,  or  legal  Impris- 
onment used  for  an  illegal  purpose,  or  threats 
of  bodily  or  other  harm,  or  other  means 
amounting  to  or  tending  to  coerce  the  will  of 
another,  and  actually  inducing  him  to  do  an 
act  contrary  to  his  free  will.  Grifi^  v.  Grif- 
•  fin,  61  S.  E.  16,  17,  130  Ga.  527,  16  L.  R.  A. 
(N.  S.)  937,  14  Ann.  Cas.  866 ;  Bond  v.  Kidd, 
97  S.  E.  944,  945,  1  Ga.  App.  798;  Whitt  v. 
Blount,  53  S.  E.  205,  206,  124  Ga.  671  (citing 
9  Cyc.  pp.  444,  451,  452). 

Where  plalntiflP  admitted  that  no  threats 
were  made  to  induce  her  to  sign  a  chattel 
mortgage,  which  was  given  on  an  exchange 
of  houses  between  herself  and  defendant,  but, 
after  holding  out  for  several  hours  and  re- 
fusing to  sign  the  mortgage,  she  did  so  finally 
on  the  insistence  of  defendant  and  his  broth- 
er that  a  valid  trade  had  been  made,  and 
that  if  she  refused  to  sign  she  would  become 
liable  for  a  larger  amount  than  that  for 
which  the  mortgage  was  given,  the  mort- 
gage was  not  void  for  "duress."    Knight  v. 


Brown,  100  N.  W.  602,  603,  '137  Mich.  396 
(quoting  Hackley  v.  Heajdley,  45  Mich.  569, 
8  N.  W.  511). 

The  common-law  doctrine  of  "duress," 
divided  into  duress  by  imprisonment  and 
duress  per  minas,  which  arises  when  a  person 
is  threatened  with  loss  of  life  or  limb,  or  with 
mayhem,  or  with  imprisonment,  is  in  force 
in  Missouri  as  modified  by  the  decisions  of 
the  courts,  and  in  its  extensive  sense  duress 
is  the  degree  of  constraint  which  is  sufficient 
to  affect  the  mind  of  a  person  of  ordinary 
firmness,  and  includes  the  condition  of  mind 
produced  by  the  wrongful  conduct  of  another, 
rendering  a  person  incompetent  to  contract 
with  the  exercise  of  his  free  will  power. 
Wood  V.  Kansas  City  Home  Telephone  Co., 
123  S.  W.  6,  12,  223  Mo.  537. 

"To  be  *duress,'  the  act  must  be  physical 
violence,  threats  of  violence  or  harm,  or  im- 
prisonment or  threat  of  imprisonment"  One 
of  three  brothers,  who  owned  all  their  prop- 
erty in  a  partnership,  died,  leaving  his  estate 
by  will  to  his  two  brothers  equally,  and  re- 
questing them  to  adopt  his  children,  which 
they  did.  They  continued  to  hold  their  prop- 
erty tn  common,  and  the  estate  haa  been 
largely  increased  in  value,  when,  more  than 
20  years  later,  the  second  brother  died  in- 
testate, leaving  a  widow  and  children.  The 
surviving  brother  then  proposed  the  forma- 
tion of  a  corporation  to  take  the  common 
property,  and  that  a  division  be  made  be- 
tween the  persons  in  interest,  who  were  then 
all  adults,  by  the  allotment  of  stock  to  each. 
Though  there  was  some  opposition,  he  insist- 
ed and  declared  that  otherwise  he  would  ad- 
minister the  estate  as  surviving  partner,  and 
the  others  would  get  only  what  the  courts 
allowed  them.  After  the  matter  had  been 
under  consideration  for  six  months,  an  agree- 
ment for  the  formation  of  a  corporation  and 
the  allotment  of  the  stods.  was  signed  by  the 
persons  in  interest,  except  one,  whose  in- 
terest was  bought  by  the  others.  The  agree- 
ment was  carried  out,  and  the  common  es- 
tate was  owned,  and  the  business  managed, 
by  the  corporation  with  marked  success. 
The  agreement  for  division  of  the  stock  as 
a  family  settlement  would  not  be  set  aside, 
after  a  lapse  of  12  years,  on  the  ground  that 
the  acts  and  threats  of  the  surviving  brother 
amounted  to  duress.  Burnes  v.  Bumes,  132 
Fed.  485,  493. 

"Duress"  is  defined  as  "a  condition  of 
mind  produced  by  the  improper  external 
pressure  or  influence  that  practically  destroys 
the  free  agency  of  a  party,  and  causes  him 
to  do  an  act  or  make  a  contract  not  of  his 
own  volition."  Duress  was  not  shown  where, 
plaintiffs  having  obtained  certain  property 
from  their  ancestor  by  an  alleged  deed  and 
will,  four  months  after  the  ancestor's  death, 
on  the  eve  of  the  trial  of  an  action  to  set 
aside  such  deed  and  will,  a  mutual  friend 
caused  the  settlement  to  be  made  by  which 
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complainants  conveyed  certain  of  tbe  prop- 
erty to  defendants,  who  In  the  meantUne  had 
oDiy  arowed  their  determination  to  fight  for 
what  they  insisted  were  their  legal  rights; 
plaintiffs  at  the  time  being  fully  competent 
to  contract.  Qulgley  v.  Quigley  (Iowa)  115 
N.  W.  1112, 1113  (quoting  14  Cyc.  p.  1123). 

To  deprive  one  of  his  will  and  under- 
standing by  reason  of  threats  or  other  un- 
lawful means,  so  that  a  note  thus  obtained 
is  not  his  free  and  voluntary  act,  constitutes 
•*duress."  Morrow  v.  Barnes,  116  N.  W.  657, 
81  Neb.  688. 

"Under  the  modern  theory,  'duress'  is  to 
be  tested,  not  by  the  nature  of  the  acts  or 
thieatB,  but  rather  by  the  state  of  mind  of 
the  victim  induced  by  such  acts  and  threats.*' 
Where  a  father  is  coerced  into  executing  a 
mortgage  to  secure  the  payment  of  a  defalca- 
tion of  his  son  by  threats  of  the  arrest  and 
prosecution  of  the  son  for  embezzlement  if 
such  security  is  not  given,  the  mortgage  may 
be  avoided  on  the  ground  of  duress.  If  the 
threats  of  the  arrest  and  prosecution  of  the 
son  operated  to  deprive  the  father  of  his  free 
will  power  and  to  constrain  the  execution 
of  the  mortgage,  the  actual  guilt  or  inno- 
cence of  the  son  was  not  a  material  ques- 
tion In  determining  whether  there  was  du- 
ress. Willlamson-Halsell-Frazler  CJo.  v.  Ac- 
kennan,  M  Pac.  807,  808,  77  Kan.  502.  20  L. 
R,  A.  (N.  S.)  484. 

"Duress"  and  "deceit"  are  simply  dif- 
ferent methods  by  which  fraud  Is  consum- 
mated. The  same  remedies  are  available  to 
the  injured  party.  Neibuhr  y.  Gage,  108  N. 
W.  884,  887,  99  Minn.  149. 

An  instruction  in  a  will  contest  that  the 
words  '*fraud,"  "duress,"  and  "undue  influ- 
ence," as  used  in  the  instructions,  were  used 
sjnonymously  and  generally  mean  the  same 
thing,  was  not  error.  Plckler  v.  Wise,  182 
N.  W.  815,  817,  162  Iowa,  644. 

"T6  constitute  the  'coercion*  or  'duress' 
which  will  be  regarded  as  sufficient  to  niake 
a  payment  involuntary,  there  must  be  some 
actual  or  threatened  exercise  of  power  pos- 
sessed, or  believed  to  be  possessed,  by  the 
party  exacting  or  recovering  the  payment, 
OTer  the  person  or  property  of  another,  for 
which  the  latter  has  no  means  of  immediate 
relief  than  by  making  the  payment."  Where 
a  mortgage  provided  that  on  default  of  inter- 
est the  mortgagee  could  treat  principal  and 
interest  as  due,  and  on  such  default  brought 
suit  for  foreclosure,  which  constituted  an 
election  to  treat  the  mortgage  as  due,  and 
where  the  mortgagor  tendered  the  amount  of 
the  mortgage  and  interest,  and  the  mort- 
gagee then  stated  that  the  foreclosure  suit 
had  been  discontinued,  and  insisted  on  pay- 
ment of  $1,000,  which  the  mortgage  provided 
for  in  case  the  mortgagor  elected  to  pay  the 
amount  of  the  mortgage  before  it  was  due, 
and  the  mortgagor,  to  procure  the  discharge 
of  the  mortgage,  pays  such  bonus,  the  pay- 


ment was  und^  "duress"  and  involuntary, 
and  could  be  recovered  back  in  an  action  for 
that  purpose.  Kilpatrick  v.  Oermania  life 
Ina  Co..  75  N.  B.  1124,  1126,  183  N.  Y.  163, 
2L.  B.  A.  (N.  S.)  574,  111  Am.  St  Rep.  722 
(quoting  and  adopting  definition  In  Badlch  v. 
Hutchins,  95  U.  S.  210,  213,  24  L.  Ed.  409). 


"1 


Duress"  is  that  degree  of  constraint  or 
danger  either  actually  inflicted  or  threatened 
and  Impending  which  Is  sufficient  in  severity 
or  in  apprehension  to  overcome  the  mind  and 
will  of  a  person  of  ordinary  firmness.  Where 
a  husband  whose  obligation  was  about  to  fall 
due  procured  his  surety  thereon  to  arrange 
for  a  renewal,  and  the  bank  having  refused 
to  renew  unless  the  wife  would  sign  as  sure- 
ty, the  act  of  such  surety  of  the  husband 
without  knowledge  of  the  bank  in  stating  to 
the  wife  that,  if  she  did  not  sign  the  obliga- 
tion, it  would  be  a  great  detriment  to  her 
husband  and  result  in  damage  to  him,  did 
not  amount  to.  duress  available  as  a  defense 
in  an  action  on  the  note  signed  by  the  wife 
brought  by  the  bank,  the  wife  being  an  in- 
telligent woman  able  to  transact  business  for 
herself.  United  States  Banking  Co.  v.  Veale, 
114  Pac.  229,  230,  84  Kan.  385,  87  L.  B.  A. 
(N.  S.)  540. 

Civ.  Code,  §  1569,  defines  "duress"  as  (1) 
the  unlawful  confinement  of  a  person;  (2) 
unlawful  detention  of  the  property  of  any 
such  person;  (3)  confinement  of  such  pe;r- 
son,  lawful  in  form,  but  fraudulently  obtain- 
ed. Section  1670  defines  "menace"  as  con- 
sisting of  the  duress  specified  in  subdivisions 
1  and  2,  and  unlawful  and  violent  injury  to 
the  person  and  property  of  such  person,  or 
injury  to  his  character.  Defendant  demand- 
ed the  right  to  purchase  boxes  from  plaintiff 
at  an  alleged  contract  price,  which  contract, 
in  fact,  did  not  exist,  but  plaintiff  refused  to 
sell  at  less  than  practically  the  market  price, 
which  was  higher  than  the  alleged  contract 
price.  It  was  practically  impossible  to  then 
buy  the  boxes  elsewhere,  and  they  were  es- 
sential to  the  continuance  of  defendant's  busi- 
ness, and  defendant  claimed  it  was' coerced 
into  paying  the  price  charged  therefor.  Held, 
that  some  element  of  compulsion  or  threaten- 
ed exercise  of  power  over  the  person  or  prop- 
erty to  compel  payment  must  be  present  to 
constitute  duress,  and  defendant  was  not 
compelled  by  duress  to  purchase  and  pay  the 
price  charged  for  the  boxes.  Standard  Box 
Co.  V.  Mutual  Biscuit  Co.,  103  Pac.  938,  943, 
10  Cal.  App.  746. 

In  an  action  on  a  note,  a  plea  that  one 
defendant  was  the  father  of  another,  who 
had  been  cashier  of  a  bank,  that  after  his 
resignation  as  cashier  he  and  his  father  were 
called  together  by  officers  and  agents  of  the 
bank,  who  knowingly  and  falsely  stated  to 
them  that  defendant  son  had  violated  the 
criminal  laws  of  the  state  In  using  the 
bank's  money  with  which  to  speculate,  that 
the  bonding  company,  which  was  surety  upon 
defendant  son's  bond«  if  the  son  were  turned 
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over  to  it,  wonld  donbtlesB  prosecute  him  for 
the  alleged  felonies  he  had  committed,  and 
that,  If  he  escaped  on  a  technicality,  he 
could  never  get  a  place  In  a  bank  again,  be- 
cause his  business  career  would  be  ruined, 
and  defendants  believed  such  statements,  and 
upon  being  told  by  the  bank  officers  that  If 
they  would  sign  certain  notes,  Including  the 
one  In  suit,  such  officers  would  not  prosecute 
defendant  son  and  another  defendant,  they 
executed  the  note  In  suit,  alleged  merely  a 
threat,  without  color  of  power  to  make  It  ef- 
fective, and  was  Insufficient  as  a  plea  of 
duress,  under  Civ.  Code  1895,  i  3536,  defining 
"duress"  ^as  consisting  in  an  illegal  Imprison- 
ment, or  legal  Imprisonment  for  an  Illegal 
purpose,  or  threats  of  harm,  tending  to 
coerce  the  wlU  of  another,  and  actually  In- 
ducing him  to  do  an  act  contrary  to  his  free 
wUl.  Mallory  v.  Royston  Bank,  70  S.B.  586, 
687,  135  6a.  702. 

As  of  person  or  of  property 

*'I>uress"  Is  of  the  person  when  manifest^ 
ed  by  Imprisonment  or  threats,  and  of  goods 
when  one  Is  compelled  to  yield  to  Illegal  ex- 
actions to  obtain  possession  of  his  property. 
Smlthwlck  V.  Whitley,  67  8.  E.  913,  914,  152 
N.  C.  369. 

••  *Dures8*  Is  a  species  of  fraud  in  which 
compulsion  in  some  form  takes  the  place  of 
deception  In  accomplishing  the  Injury.  Du- 
ress Is  either  of  the  person  or  of  the  goods  of 
the  party.  'Duress  of  the  goods'  consists 
In  seizing  by  force,  or  withholding  from  the 
party  entitled  to  It,  the  possession  of  person- 
al property,  and  extorting  something  as  a 
condition  of  release,  or  in  demanding  and 
taking  property  under  color  of  legal  authori- 
ty which  In  fact  is  either  void,  or  for  some 
other  reason  does  not  Justify  the  demand." 
In  applying  this  principle  it  has  been  said 
that  "artifice  and  force  differ  only  as  modes 
of  obtaining  the  assent  of  a  contracting  par- 
ty, and  a  contract  to  which  one  assents 
through  Imposition  or  overpowering  Intimida- 
tion will  be  declared  void  on  appeal  to  either 
a  court  of  law  or  of  equity  to  enforce  it 
The  question  whether  one  executes  a  con- 
tract or  deed  with  a  mind  and  will  sufficient- 
ly free  to  make  the  act  binding  Is  often  diffi- 
cult to  determine,  but  for  that  purpose  a 
court  of  equity,  unrestrained  by  the  more 
technical  rules  which  govern  courts  of  law 
in  that  respect,  will  consider  all  the  circum- 
stances from  which  rational  Inferences  may 
be  drawn,  and  will  refuse  Its  aid  against  one 
who,  although  apparently  acting  voluntarily, 
yet  In  fact  appears  to  have  executed  a  con- 
tract with  a  mind  so  subdued  by  harshness, 
cruelty,  extreme  distress,  or  apprehension 
short  of  legal  duress,  as  to  overpower  and 
control  the  will,"  hence  where  a  divorced 
wife,  to  whom  had  been  committed  the  custo- 
dy of  a  child  instituted  proceedings  against 
her  former  husband,  claiming  that  be  was 
wasting  his  estate,  and  obtained  the  appoint- 
ment of  a  temporary  guardian  for  him,  and  ^ 


the  husband,  who  was  old  and  enfeebled  in 
body  and  mind,  and  was  very  anxious  to 
procure  a  dismissal  of  the  proceedings,  enter- 
ed into  an  arrangement,  under  the  approval 
of  the  court,  by  which  a  sum  of  money  was 
paid,  and  property  was  conveyed  by  him  for 
the  benefit  of  the  child,  the  money  and  prop- 
erty 80  paid  and  conveyed  comprising  the 
larger  part  of  the  husband's  estate,  and  it 
was  obviously  paid  to  procure  a  dismissal  of 
the  proceedings  and  release  of  the  guardian- 
ship, the  proceedings  being  groundless  in 
point  of  law,  and  the  husband  being  coerced 
to  make  a  contract  which  he  would  not  have 
made  voluntarily,  the  transaction  constituted 
a  form  of  duress,  and  could  be  avoided  at 
the  Instance  of  the  husband's  heirs  at  law 
after  his  death.  Poote  v.  De  Poy,  102  N.  W. 
112,  114,  126  Iowa,  366,  68  L.  R.  A.  302,  106 
Am.  St  Rep.  365  (quoting  definition  by  Coo- 
ley,  Torts,  p.  606 ;  Central  Bank  of  Frederick 
V.  Copeland,  18  Md.  305,  81  Am.  Dec  597). 

"At  common  law  'duress'  meant  only  du- 
ress ot  the  person,  and  nothing  short  of  such 
duress,  amounting  to  a  reasonable  apprehen- 
sion of  imminent  danger  to  life,  limb,  or  lib- 
erty, was  sufficient  to  avoid  a  contract,  or  to 
enable  a  party  to  recover  back  money  paid; 
but  courts  of  equity  would  unhesitatingly  set 
aside  contracts  whenever  there  was  imposi- 
tion or  oppression,  or  whenever  the  extreme 
necessity  of  the  party  was  such  as  to  over- 
come his  free  agency.  The  courts  of  law, 
however,  gradually  extended  the  doctrine  so 
as  to  recognize  duress  of  property  as  a  sort 
of  moral  duress,  which  might,  equally  with 
duress  of  the  person,  constitute  a  defense  to 
to  a  contract  induced  thereby,  or  entitle  a 
party  to  recover  back  money  paid  nnder  its 
influence.  And  the  modem  authorities  gen- 
erally hold  that  such  pressure  or  constraint 
as  compels  a  man  to  go  against  his  will,  and 
virtually  takes  away  his  free  agency,  and 
destroys  the  power  of  refusing  to  comply 
with  the  unlawful  demand  of  another,  will 
constitute  duress,  irre^;)ective  of  the  manifes- 
tation or  apprehension  of  physical  force." 
''The  true  doctrine  of  duress,  at  the  present, 
both  in  this  country  and  in  England,  la  that 
a  contract  obtained  by  so  oppressing  a  per- 
son by  threats  regarding  his  personal  safety 
or  liberty,  or  that  of  his  property,  or  of  a 
member  of  his  family,  as  to  deprive  him  of 
the  free  exercise  of  his  wUl  and  prevent  the 
meeting  of  minds  necessary  to  a  valid  con* 
tract,  may  be  avoided  on  the  ground  of  du- 
ress, whether  the  oppression  causing  the  in- 
competence to  contract  be  produced  by  what  • 
was  deemed  duress  formerly,  and  rellevable 
at  law  as  such,  or  wrongful  compulsion,  re- 
mediable by  an  appeal  to  a  court  of  equity. 
The  law  no  longer  allows  a  person  to  enjoy 
without  disturbance  the  fruits  of  his  Ini- 
quity, because  his  victim  was  not  a  person  of 
ordinary  courage,  and  no  longer  gauges  the 
acts  that  shall  be  held  legally  sufficient  to 
produce  duress  by  any  arbitrary  standard. 
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but  holds  him  who,  by  putting  another  In 
fear,  shall  have  produced  In  him  a  state  of 
mental  Incompetency  to  contract,  and  then 
takes  advantage  of  stich  condilion,  no  mat- 
ter by  what  means  siMdi  fear  be  caused,  lia- 
ble at  the  option  of  such  otlier  to  make  resti- 
tntion  to  him  of  everything  of  value  thereby 
taken  from  him.  Gall^dar  Sav.  Bank  t. 
Loos,  120  N.  W.  817,  820,  142  Iowa,  1 ;  Joan* 
nin  T.  Ogtlvle,  52  N.  W.  217,  49  Minn.  564, 
16  L.  &.  A.  376,  32  Am.  St  Rep.  581 ;  Galu- 
8ha  V.  Sherman,  81  K.  W.  501,  105  Wis.  280, 
47  L.  R.  A.  424;  Kem:iedy  v.  RoOerts,  76  N. 
W.  363,  366,  105  Iowa,  528. 

1>ure8e'*  consists  not  merely  in  the  act 
of  imprisonment  or  other  hardship  to  which 
tlK  party  is  subjected,  but  the  state  of  mind 
produced  by  those  circumstances  and  in 
wMch  the  act  songbt  to  be  avoided  was  don^. 
According  to  the  weight  of  modern  authority 
tbe  unlawful  detention  of  another's  goods 
under  oppressive  circmnstances  or  their 
threatoied  detention  will  avoid  a  contract  on 
the  ground  of  duress,  for  th^  reason  that  in 
sQCh  cases  there  is  nothing  but  the  form  of 
tbe  agreement  without  its  substance.  Whitt 
y.  Blount,  53  8.  E.  205,  206,  124  Ga.  671 
(dting  9  Cyc.  pp.  444,  451,  452). 

**Dures8"  of  property,  which  will  consti- 
tute a  defense  to  a  oontSMt  induced  thereby; 
must  be  such  pressure  or  constraint  upon  the 
property  as  to  take  away  the  free  agency  of 
the  person  contracting;  and  where  one 
threatens  nothing  that  he  has  not  a  legal 
right  to  perform  there  Is  no  duress.  Kansas 
aty,  M.  &  O.  Ry.  Co.  v.  Graham  &  Price 
(Tex.)  145  S.  W.  632,  633. 

Glv.  CkMle,  i  1567,  provides  that  an  ap-^ 
parent  consent  is  not  real  tr  free  when  ob- 
tained through  "duress"  and  section  1569 
declares  that  any  unlawful  dietentlon  of  the 
property  of  any  person  constitutes  duress. 
Held  that,  where  plaintiff  held  possession  of 
the  property  of  the  drawer  of  an  order  suea 
CD  under  an  attachment  Issued  by  a  Justloe 
without  jurisdiction,  an  order  executed  by 
the  drawer  to  relieve  his  property  from  such 
writ  was  subject  to  rescission  for  duress 
under  section  1566,  providing  that  a  consent 
which  is  not  free  is  nevertheless  not  absolute- 
ly void,  but  may  be  rescinded,  etc.  Harlan 
y.  Gladding,  McBean  &  Co.,  93  Pac.  400,  402, 
7CaL  App.  49. 

Refusal  to  pay  full  claim  or  amount 
due 

A  mere  threat  to  witfiold  payment  of  a 
debt,  except  on  the  giving  of  a  receipt  that 
the  amount  paid  was  all  that  was  due,  Is  not 
"duress."  Earle  v.  Berry,  61  Atl.  671,  675, 
27  R.  I.  221,  1  L.  R.  A.  (N.  S.)  867,  8  Ann. 
Cas.  875. 

Refusal  to  surrender  property 

"The  'duress'  for  which  a  person  may 
ivoid  any  contract  of  business  made  or  re- 
cover back  any  money  paid  under  its  Influence 
eiists  where  one  by  the  unlawful  act  of  the 
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beneficiary  or  his  authorized  agent,  or  by  the 
act  of  some  person  with  his  knowledge,  Is 
constrained  under  circumstances  which  de- 
prive him  of  the  exercise  of  free  will  to 
agree  or  perform  the  act  sought  to  be  avoid- 
ed." It  involves  Illegality.  Payment  by  a 
consignor  as  a  condition  of  obtaining  his 
goods  from  the  possession  of  the  general  as- 
signee of  a  factor,  who  claimed  and  was  le- 
gally entitled  to  a  lien  thereon  for  the  fac- 
tor's advances,  made  under  protest  and  claim 
of  a  right  to  offset  against  such  lien  the 
amount  of  acconmiodatlon  notes  not  then  due, 
but  paid  by  the  consignor,  was  not  made 
under  * 'duress,"  so  as  to  be  recoverable  by 
the  consignor.  In  re  Meyer,  106  Fed.  828, 
831. 

Where  mortgaged  cattle  were  in  the  pos- 
session of  an  agister,  who  had  no  lien  there- 
on, and  no  right  to  detain  them,  but  wlio 
nevertheless  imposed  on  the  mortgagee,  as  a 
condition  of  peacefully  surrendering  them, 
that  the  mortgagee  should  guaranty  a  note  of 
the  mortgagor  for  pasturing  or  caring  for 
the  cattle,  and  the  mortgagee  complied  with 
the  condition  to  peacefully  get  possession  of 
the  cattle,  the  guaranty  was  obtained  by 
"duress"  and  was  unenforceable.  Tandy  v. 
Elmore-Cooper  Live  Stock  Ck)mmi8sion  Co., 
87  S.  W.  614,  617,  113  Mo.  App.  409. 


Tlureats  in  general 

A  threat  of  arrest,  Imprisonment,  and 
prosecution  does  not  constitute  ''duress,'*  un- 
less the  i)er8on  so  threatened  is  charged  with 
having  committed  an  act  constituting  a  crime 
or  a  misdemeanor.  Bond  v.  Kidd,  57  B.  B. 
944,  945,  1  Ga.  App.  798. 

Ordinarily,  when  no  proceedings  have 
been  conmienced,  threats  of  arrest,  prosecu- 
tion, or  imprisonment  do  not  constitute  legal 
"duress"  to  avoid  a  contract,  unless  the 
threats  are  made  under  such  circumstances 
as  to  excite  fear  of  imminent  and  immediate 
Imprisonment  While  under  both  the  eivil 
and  common  law  threats  did  not  constitute 
''duress"  unless  they  were  of  such  a  charac- 
ter as  to  Induce  a  well  grounded  fear  in  the 
mind  of  a  firm  and  courageous  man,  the 
rule  now  is  that  any  contract  produced  by  ac- 
tual intimidation  Is  void  whether  arising 
from  or  resulting  merely  from  personal  in- 
firmity or  from  circumstances  which  might 
produce  a  like  effect  on  persons  of  ordinary 
firmness.  That  plaintiff  assigned  certain  cor- 
porate stock  to  defendants  because  of  their 
threats  to  procure  the  arrest  of  plaintiff's 
son,  plaintiff  having  been  afforded  ample 
time  in  which  to  consult  an  attorney,  did  not 
constitute  such  duress  as  would  avoid  the 
transfer.  Sulzner  v.  Cappeau-Lemley  & 
Miller  Co.,  83  Atl.  103,  105,  234  Pa.  162,  89 
D.  R.  A.  (N.  S.)  421. 

A  threat  by  officers  of  a  union  of  musi- 
cians that,  unless  a  member  paid  an  illegal 
fine  Imposed,  he  would  be  expelled,  cau.sing 
the  member  to  fear  that,  unless  he  paid  the 
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fine,  he  would  be  expelled  and  deprived  of 
hia  means  of  earning  a  livingi  amounts  to 
''duress/'  entitling  him  to  maintain  an  ac- 
tion for  the  fine  paid!  Fuerst  v.  Musical 
Mut  Protective  Union,  95  N.  X.  Sup.  155,  160. 

Threats  of  arrest 

Legal  imprisonment,  actual  or  threat- 
ened, not  used  for  an  illegal  purpose,  is  not 
"duress,'*  although  in  the  given  case  it  may 
be  inflicted  or  threatened  under  such  circum- 
stances as  to  be  shocking  to  the  instincts  of 
humanity.  White  v.  City  of  Tifton,  67  S.  B. 
1038, 1039,  1  6a.  App.  560. 

Under  the  modern  rule  of  law,  actual  or 
threatened  use  or  misuse  of  criminal  process, 
legal  or  illegal,  sufficient  to  overpower  and 
overcome  the  will  of  the  party  threatened, 
constitutes  "duress."  Wilbur  v.  Blanchard, 
126  Pac.  1060,  1070,  22  Idaho,  517. 

Tlireats  of  attadunent 

Under  Civ.  Code  1895,  §  3536,  defining 
"duress"  as  any  illegal  imprisonment  or  legal 
imprisonment  for  an  illegal  purpose,  or 
threats  of  bodily  or  other  harm,  or  other 
means  tending  to  coerce  the  will  of  another 
and  actually  inducing  him  to  act  contrary  to 
his  free  will>  and  section  3723,  providing  that 
the  payment  of  a  claim,  where  the  facts  are 
known  and  there  is  no  fraud,  is  deemed  vol- 
untary, and  cannot  be  recovered  unless  made 
under  immediate  necessity  therefor,  or  to  re- 
lease personal  property  from  detention,  or  to 
prevent  an  Immediate  seizure,  the  payment 
of  a  claim,  unfounded  in  law  or  fact,  and 
known  by  the  person  making  it  to  be  so,  to 
avoid  a  threatened  seizure  of  the  baggage 
of  the  person  paying  the  claim,  was  a  pay- 
ment under  duress,  and  may  be  recovered. 
Fenwick  Shipping  Co.  v.  Clarke  Bros.,  65  S. 
B.  140,  141,  133  Ga.  43. 

Throats  of  etvil  suit 

A  threat  of  litigation  by  one  who  haa  a 
legal  right  to  sue  is  not  generally  held  to  be 
"duress"  within  the  meaning  of  the  law. 
Walla  Walla  Fire  Ins.  Co.  v.  Spencer,  100 
Pac  741,  743,  52  Wash.  360. 

Throats  of  foreeIo«uro 

To  constitute  "duress/'  avoiding  a  deed, 
there  must  either  be  imprisonment  or  threats 
thereof,  or  of  personal  violence;  the  mere 
fear  of  losing  property  by  foreclosure  of  a 
lien  not  being  sufficient.  Ward  v.  Baker 
(Tex.)  135  S.  W.  620.  624. 

,  l^roats  of  proaooutioa 

The  obtaining  of  a  note  through  the 
payee's  threat  to  prosecute  the  maker  for  a 
criminal  offense  not  relating  to  or  injuring 
the  payee,  though  the  maker  be  guilty,  con^ 
stitutes  "duress."  Thompson  v.  Hicks  (Tex.) 
100  S.  W.  357,  358. 

"  'Duress'  may  be  said  to  exist  when  one 
person  is,  by  threats  of  a  criminal  prosecu- 
tion of  such  a  character  as  to  deprive  him  of 
his  own  free  will  and  agency,  induced  to 
make  a  contract  or  perform  sonvs  act  that' 


he  would  not  otherwise  make  or  perform." 
Lacks  V.  Butler  County  Bank,  102  S.  W. 
1007,  1012,  204  Mo.  840. 

Throats  of  prooooutioa  of  amothor 

In  order  to  constitute  ^'duress,"  the 
threat  must  be  of  such  a  nature,  and  made 
under  such  circumstances,  as  to  constitute  a 
reasonably  adequate  cause  to  control  the 
will  of  the  threatened  person,  and  must  have 
that  effect,  and  the  act  sought  to  be  avoided 
must  be  performed  by  such  person  while  In 
such  condition.  "Duress  which  consists  of 
threats  of  imprisonment  of  a  husband  or  a 
child  is  a  species  of  fraud,  which  renders  the 
contract  made  under  its  influence  voidable 
only,  and  not  void."  Proof  that  a  note  and 
mortgage  by  a  wife  upon  her  individual  prop- 
erty were  executed  under  threats  of  crimin- 
al prosecution  of  her  husband  for  embezzle- 
ment, and  that  she  was  greatly  excited  and 
alarmed  at  these  threats,  and  had  fainting 
spells  before  and  after  she  executed  the 
mortgage,  and  only  consented  to  execute  it 
to  prevent  her  husband  being  sent  to  Jail,  is 
sufficient  .evidence  of  "duress"  to  invalidate 
the  note  and  mortgage,  as  between  the  wife 
and  the  mortgagee.  Mack  v.  Prang,  70  N.  W. 
770,  771,  104  Wis.  1,  45  Ii.  B.  A.  407,  76  Am. 
St  Rep.  848. 

DURESS  BT  nCPRISONMfiHT 

"Duress  by  imprisonment"  is  when  a  per- 
son is  actually'  imprisoned  for  an  improper 
purpose  without  Just  cause,  or  for  a  Just 
cause  without  lawful  authority,  or  for  a  Just 
cause  and  under  proper  authority,  but  for  an 
improper  purpose.  Code  Civ.  Proc.  S  3670, 
declares  that  "duress"  either  of  imprisonment 
or  by  threats  or  other  acts  by  which  the  free 
will  of  the  party  is  restrained  or  hia  consent 
Induced,  will  avoid  the  contract,  but  that  le- 
gal imprisonment,  if  not  used  for  illegal  pur- 
poses, is  not  duress.  Whitt  v.  Blount,  53  S. 
B.  205,  206,  124  Ga.  671  (citing  0  Cyc.  pp.  444, 
451,  452) ;  White  v.  City  of  Tifton,  57  S.  E. 
1038,  1030,  1  6a.  App.  560 ;  Bailey  v.  Devine, 
51  S.  B.  603,  604,  123  6a.  653,  107  Am.  St. 
Rep.  153. 

In  order  for  "duress  of  imprisonment," 
either  actual  or  threatened,  to  be  available 
at  common  law  as  a  defense  to  a  contract, 
the  Imprisonment  must  have  been  unlawful. 
Bailey  v.  Devine,  51  S.  E.  603,  604.  123  6a. 
653,  107  Am.  St  Rep.  153. 

DURESS  PER  MINAS 

"Duress  per  minas"  arises  when  a  person 
is  threatened  with  loss  of  life  or  limb,  or 
with  mayhem,  or  with  Imprisonment  Wood 
V.  Kansas  City  Home  Tel.  Co.,  123  S.  W.  6, 
12,  223  Mo.  537;  Whitt  v.  Blount,  53  S,  E. 
205,  206,  124  Ga.  671  (citing  0  Cyc  pp.  444, 
451,  452). 

DURING 

"During**  is  a  proper  word  to  be  used 
in  creating  &  limitation  upon  the  term  grant- 
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ed  by  a  lease:    Yanatta  v.  Brewer,  32  N.  J. 
ESq.  268,  270. 

The  word  "during"  used  to  designate 
time  for  the  performance  of  an  act  as  dur- 
ing a  certain  term  of  court,  would  be  an  apt 
expression  of  an  Intention  to  include  the 
whole  term.  Qloch  Qneensware  Co.  v.  Smith, 
Saxton  &  Co.,  80  S.  W.  502,  593,  107  Mo. 
App.  13. 

Defendant  purchased  certain  oil  from 
plaintiir,  to  be  taken  at  defendant's  option 
^'during"  the  months  of  October,  November, 
and  December,  1901.  Later  another  contract 
was  made  tor  delivery  at  defendant's  option 
**between"  October  1,  1901,  and  January  30, 
1902,  and  still  later  another  contract  was 
made  for  delivery  at  defendant's  option  ''dur- 
ing" the  period  from  October  1,  1901,  to  June 
30,  1902.  In  construing  these  contracts,  it 
was  held  that  defendant  was  entitled  to  call 
for  deliveries  at  his  option  within  the  time 
specified  in  amounts  to  suit  his  convenience, 
and  was  therefore  entitled  to  demand  a  deliv- 
ery of  all  the  oil  at  any  time  within  the  dates 
named.  American  Linseed  Co.  v.  Eberson, 
104  S-  W.  121,  124,  126  Mo.  App.  426. 

In  an  Indjtctment  for  pecjnry  alleging 
that  on  the  trial  of  a  criminal  case  it  was 
a  material  inquiry  whether  the  defendants 
were  in  a  certain  town  "dniing  the  day  and 
nil^t  of  December  28th,  and  early  in  the 
morning  of  December  29th,"  the  word  "dur- 
ing" means  at  any  time  during  the  day  or 
night  of  the  28tli  and  the  morning  of. the 
29th.  United  States  v.  Ammprniaii,  176  Fed. 
635,  636. 


See  On — ^ITpon. 

As  tkrouslioiit  the  coiirae  of 

While  one  .meaning  ascribed  to  the 
word  "during"  is  *' throughout  the  course  of," 
it  also  means  **in  time  of,"  "in  course  of," 
and  hence  where  defendants,  who  had  a  con- 
tract to  construct  locks  in  a  river  for  the 
United  States,  wrote  plaintiff,  stating  that 
they  would  put  on  their  work  any  number 
of  teams  plaintiff  cared  to  furnish  during 
the  construction  of  the  locks,  the  word  "dur- 
ing'*  did  not  necessarily  mean  that  the  em- 
ployment wonld  extend  over  the  whole  pe- 
riod of  construction.  Christie,  Lowe  &  Hey- 
worth  v.  Patton,  42  South.  614,  616,  148  Ala. 
324. 

BUBHf O  APPOnfTMJEKT 

Under  Rev.  St.  U.  S.  §  5136  et  seq.,  the 
directors  of  a  national  bank  are  to  be  chos- 
en annually,  and  one  of  the  directors  is  to 
be  chosen  as  president  of  the  board.  A  bond 
given  to  a  national  bank  by  its  president, 
for  the  faithful  performance  of  his  duties 
-during  his  appointment,"  covers  only  the 
year  for  which  he  was  elected,  and  his  sure- 
ties win  not  be  liable  for  his  misconduct  aft- 
er the  expiration  of  that  time.    First  Nat 


Bank  v.  Samuelson,  118  N.  W.  81«  82,  82  Neb. 
53Z 

DUBINO  OOVEKTUBB 

See  also.  During  Marriage. 

"During  coverture"  means  while  the 
marriage  lasts.  United  States  v.  Ammer- 
man,  176  Fed.  635,  636  (quoting  and  adopt- 
ing definition  in  State,  to  Use  of  Gentry,  v. 
Fry,  4  Mo.  159). 

DURIKG  DISABXI.ITT 

Where,  in  consideration  of  wages  "dur- 
ing disability,"  necessary  nurse  hire  and  doc- 
tor's bills  resulting  from  present  disability, 
and  employment  when  recovered,  plaintiff  re- 
leased defiendant  from  liability  for  an  injury 
sustained,  which  consisted  of  a  broken  leg, 
making  plaintiff  a  cripple,  the  term  "during 
disability"  was  not  limited  to  the  time  that 
a  nurse  and  doctor  were  required.  Ameri- 
can Quarries  Co.  v.  Lay,  73  N.  B.  608,  609, 
37  Ind.  App.  386. 

DURING  EXABflHATION 

The  surety  on  an  undertaking  that  the 
principal  should  personally  appear  "during 
the  said  examination"'  for  an  alleged  crimi- 
nal offense  "on  each  and  every  day  to  which 
the  examination  may  be  adjourned,  until  the 
same  is  fully  completed,"  is  not  excused  for 
failure  to  produce  the  principal  at  an  ad- 
journed hearing  after  the  magistrate  had  or- 
dered the  principal  to  furnish  surety  in  a 
larger  sum  for  a  further  examination,  but 
which  he  failed  to  do,  and  Was  permitted  to 
leave  the  court  without  having  furnished  it. 
People  V.  Newmlan,  91  N.  Y.  Supp.  811,  813, 
100  ApiJ.  Div.  436. 

DUBIKO  SXISTElfCE 

Where  defendant,  the  general  agent  of  a 
life  insurance  company,  employed  a  special 
agent,  and  obligated  himself  to  pay  the 
agent  an  agreed  percentage  of  such  renewal 
premiums  as  might  be  paid  on  policies  pro- 
cured by  the  agent,  provided  such  renewals 
should  be  paid  "during  the  existence  of  this 
contract,"  and  the  contract  provided  it  was 
to  terminate  on  the  termination  of  defend- 
ant's contract  with  the  company,  and  the 
latter  contract  terminated  before  any  renew- 
al premiums  were  paid,  by  giving  effect  to 
every  part  of  the  contract  as  required  by 
Civ.  Code,  §  1641,  the  agent's  right  to  renew- 
al premiums  ceased  on  the  termination  of 
the  contract  In  no  other  way  than  as  thus 
interpreted  can  effect  be  given  to  the  words 
quoted.  Nelles  v.  MacFarland,  99  Pac.  960, 
981,  9'Cal.  App.  534. 

St  1898,  §  1789,  relating  to  the  volun- 
tary dissolution  of  corporations,  requires  the 
adoption  of  a  resolution  of  dissolution,  and 
that  a  certified  copy  thereof  be  recorded  in 
the  office  of  the  register  of  deeds  of  the  cor- 
poration's home  county,  and  also  in  the  office 
of  the  secretary  oC  state,  and  provides  that 
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thereupon  it  sliall  cease  to  exist,  except  for 
winding  up  its  affairs.  Section  1791e,  as 
amended  by  Laws  1905,  c.  504,  makes  it  the 
absolute  duty  of  the  state  treasurer  to  r^ 
ceive  and  retain  in  custody  ''during  the  ex- 
istence" of  the  company  securities  thereby 
required  to  be  deposited  by  trust  companies 
for  the  benefit  of  depositors  and  creditors. 
The  state  treasurer  on  the  day  previous  to 
the  recording  of  such  resolution,  with  the 
register  of  deeds  of  the  proper  county,  on  pre- 
sentation of  a  certificate  of  dissolution  of 
the  trust  company,  which  had  been  filed  with 
the  secretary  of  state,  released  such  securi- 
ties to  the  amount  of  $45,000.  Held,  that 
the  corporation  had  not  ceased  to  exist,  and 
the  release  of  the  securities  was  a  breach  of 
the  treasurer's  duty  for  which  he  was  liable 
on  his  official  bond.  State  et  rel.  Sheldon  v. 
Dahl,  135  N.  W.  474,  477,  150  Wis.  73. 

DURING  FURTHER  TIMS 

See  Further  Time. 

DURING  GOOD  BEHAVIOR 

The  phrase  "during  good  behavior" 
means  ''while  conducting  oneself  conform- 
ably to  law."  United  States  v.  Hrasky,  88  N. 
E.  1031,  1034,  240  Ul.  560,  130  AnL  St  Rep. 
288,  16  Ann.  Cas.  279. 

DURING  I.AST  SICKNESS 

The  dictation  of  instructions  for  a  will, 
which  was  not  executed,  many  months  be- 
fore decedent's  death,  is  not  "during  the  last 
sickness,"  within  Revisal  1908,  §  3127,  subd. 
3,  relating  to  nuncupative  wills,  though  there 
was  no  recovery  from  the  sickness.  Kennedy 
v.  Douglas,  66  S.  B.  216,  217,  151  J>J.  C.  336. 

DURING  LIFE  OF  AGREEMENT 

Defendants  executed  a  note,  binding 
themselves  to  pay  plaintiff  $300,  with  inter- 
est, on  or  before  November  14,  1903.  De- 
fendants also  executed  a  deed  to  plaintiff  to 
secure  the  note,  and  plaintiff  executed  a  de- 
feasance agreement  reciting  that,  one  of  the 
defendants  desiring  to  sell  from  time  to 
time  "during  the  life  of  this  agreement"  cer- 
tain portions  of  the  property  conveyed,  plain- 
tiff would  convey  to  any  purchaser  so  ob^ 
tained  on  receipt  of  $50  per  lot,  to  be  applied 
on  the  note.  Held,  that  the  phrase  "dur- 
ing the  life  of  this  agreement"  was  limited 
to  the  time  prior  to  the  mortgagors'  default 
in  paying  the  note  secured  by  the  deed  at 
maturity,  and  that  plaintiff  was  not  bound 
after  such  default  either  to  accept  less  then 
the  full  amount  due  on  the  note  or  to  con- 
vey a  portion  of  the  mortgaged  property. 
Bartels  v.  Davis,  85  Pac  1027, 1028,  34  Mont 
285. 

DURING  LIFE  OF  CONSPIRACT 

"During  the  life  of  the  conspiracy,"  as 
used  in  determining  whether  acts  and  decla* 
rations  are  admissible  to  prove  a  conspiracy^ 


is  meant  after  the  conspiracy  has  been  form- 
ed and  before  its  accomplishment  or  abandon- 
ment State  V.  Allen,  87  Pac.  177,  179,  84 
Mont  403. 

DURING  MARRIAGE 

See,  also.  During  Coverture. 

The  phrase  "during  marriage,"  In  a  stat- . 
ute  providing  that  "during  marriage"  the 
husband  shall  have  the  sole  management  of 
all  the  separate  property  of  hia  wife,  means 
as  long  as  the  marriage  relation  exists,  and 
at  no  time  during  the  marriage  relation  can 
the  wife  deprive  the  husband  of  his  right  of 
control  and  possession;  he  being  present  in 
the  marriage  relation.  Bledsoe  v.  Fitts,  106 
S.  W.  1142,  1144,  47  Tex.  Civ.  App.  678. 

Property  acquired  by  the  husband  after 
his  abandonment  of  the  wife  and  her  mar- 
riage to  another,  believing  him  divorced 
from  her,  is  property  acquired  "during  the 
marriage,"  and  hence  the  wife  was  entitled 
to  share  in  the  community..  Merrell  v. 
Moore,  104  S.  W.  514,  516,  47  Tex,  Civ.  App. 
200. 

DURING  NATURAIi  I.IFE 

See  Quarterly  During  His  Natural  Life. 

Under  the  rule  in  Shelley's  Oase,  a  deed 
to  the  grantee  "during  his  natural  life  and 
then  to  his  heirs"  conveys  to  the  grantee 
title  to  the  land  In  fee  simple.  Doyle  v.  An- 
dls,  102  N.  W.  177,  180^  127  Iowa,  36,  68  Xj. 
B.  A.  963,  4  Ann.  Oas.  1& 

Testator  gave  his  widow  the  Income 
from  his  property  for  life,  and  provided  that 
after  her  death,  his  daughter  should  become 
the  owner  of  all  that  might  remain  after  his 
widow^s  funeral  expenses  and  Just  debts 
were  paid  during  her  natural  life,  then  the 
property  to  go  to  his  daughter's  heirs.  Held, 
that  the  clause  "during  her  natural  life"  re- 
ferred to  the  duration  of  the  estate  In  testa- 
tor's daughter,  thus  limiting  it  to  a  life  es- 
tate, and  did  not  refer  to  the  period  within 
which  such  debts  should  be  paid.  Deaton  y. 
Dorsey,  73  Atl.  239,  240,  78  N.  J.  Law,  229. 

In  a  will  giving  to  testator's  wife  all 
his  personal  and  real  estate,  "to  have  and  to 
hold  for  her  use  and  benefit  during  her  nat- 
ural life,  with  the  right  to  dispose  of  the 
same  by  gift  or  will  at  her  decease,"  the  lim- 
itation of  the  wife's  estate  during  her  nat- 
ural life  describes  the  estate^  which  termi- 
nates at  heir  death  and  creates  in  the  wife  a 
life  estate  with  power  of  disposition,  and  not 
an  estate  in  fee.  Collins  v.  Wickwire,  38  N. 
E.  365,  366,  162  Mass.  143.  145. 

A  bequest  of  real  and  personal  property 
to  a  wife  "during  her  natural  life  and  at  her 
decease  to  be  left  to  my  son  A."  vests  imme- 
diately in  the  son  as  an  executory  devise^ 
Farley  v.  Gilmer,  12  Ahu  141,  142,  46  Am. 
Dec.  249. 
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DUBnrO    OCCITPAHOT  OF  BUXLBIKG 

Under  a  lease  for  a  term  of  two  years, 
containing  a  covenant  by  the  lessee  to  pay 
a  specified  rent  ''during  occupancy  of  the 
building,*^  tiie  expression  "during  occupancy 
of  the  building"  meant  during  the  term,  and 
did  not  give  the  lessee  an  option  to  surrender 
possession  and  relieve  himself  from  liability 
for  rent  Blckford  v.  Kirwln,  75  Pac.  618, 
520,  30  Mont  1. 

DUHnCG  PENDEHOT   OF  ACTIOK  OR 
PROCEEDINGS 

A  petition  to  set  aside  a  divorce  decree 
for  fraud  may  be  properly  considered  as  fil- 
ed "during  pendency  of  the  action"  for  di- 
vorce, so  far  as  relates  to  the  court's  power 
to  make  allowance  for  maintenance  and  ez- 
poiaes  of  the  litigation,  under  Kirby's  Dig. 
i  2679,  providing  that  during  the  pendency 
of  action  for  divorce  the  court  may  allow 
the  wife  maintenance  and  a  reasonable  fee 
for  her  attorneys.  Stewart  v.  Stewart,  141 
S.  W.  103, 194,  101  Ark-  86. 

In  Comp.  St  1911,  c.  25,  i  12,  providing 
that,  in  eyery  suit  brought,  either  for  a  di- 
vorce or  a  separation,  the  court  may  in  its 
discretion  require  the  husband  to  pay  any 
sum  necessary  to  enable  the  wife  to  carry 
on  or  defend  the  suit  during  its  pendency, 
the  term  "during  its  pendency"  means  any 
time  from  the  commencement  of  the  suit  un- 
til and  including  the  final  order  of  dismissal 
thereof.  Kiddle  v.  Kiddle,  183  N.  W.  181, 
182,  90  Neb.  248,  36  L.  R.  A  (N.  8.)  1001, 
Ann.  Cas.  1913A,  796. 

DURING  PROGRESS  OF  SBTTUBMElfT 

Th^  expression  "during  the  progress  of 
the  settlement  of  the  estate,'*  as  used  in  C!ode 
Civ.  Proa  f  2582,  providing  for  the  allow- 
ance to  the  widow  of  a  decedent,  means  dur- 
ing the  time  reasonably  necessary  for  that 
purpose,  and  does  not  warrant  a  continuance 
of  the  allowance  for  an  indefinite  time  ^un- 
til the  whole  estate  is  consumed  and  nothing 
left  to  be  distributed.  In  re  Dougherty's 
Estate,  86  Pac.  38,  41,  84  Mont  836. 

DURIHO  SEASON 

;rhe  phrase  "during  the  season  of  the 
year  1905,'*  as  used  In  a  contract  to  perform 
**certain  services"  of  labor  to  wortc  and  pull 
a  crop  of  turpentine  boxes  during  the  season 
of  1905,  means  through  the  course,  exist- 
«ice,  or  continuance  of  the  turx)entine  sea- 
son of  that  year,  and  does  not  mean  "at  some 
period  in  the  turpentine  season  of  the  year 
1005."  Taylor  y.  State,  68  S.  E.  320,  124 
Gt.  798. 


See  Day  During  the  Term. 

A  covenant  of  a  landlord  to  make  eer* 
tain  repairs  "during  the  term"  of  a  lease 
requires  only,  that,  the  landlord  shall  act  on 


notice  on  the  part  of  the  tenant    Qersebek 
V.  Lord,  33  N.  J.  Law,  240,  240. 

DURING  TERM  OF  CHARTER 

Privileges  granted  by  a  city  ordinance 
to  a  street  railroad  company  ''during  the 
term  of  its  charter"  are  meant  to  be  granted 
during  the  period  named  in  tbe  charter,  so 
that,  where  tibiat  period  is  50  years,  the  privi- 
leges cannot  be  held  to  have  expired  because 
the  company  must  have  organizsed  under  an 
act  limiting  the  corporate  life  to  30  years. 
City  of  Minneapolis  v.  Minneapolis  St  R.  Co., 
30  Sup.  Ct  118,  122,  215  U.  S.  417,  427,  54  L. 
Ed.  259. 

DtTRING  TRIAL 

"During  such  trial"  includes  all  of  the 
proceedings  from  the  impaneling  of  the  jury 
to  the  receiving  and  recording  of  the  ver- 
dict United  States  v.  Ammerman,  176  Fed. 
635,  636  (quoting  and  adopting  definition  in 
State,  to  Use  of  Gentry,  v.  Fry,  4  Mo.  159). 

The  phrase  "during  the  trial"  means 
every  substantive  step  taken  by  the  court  in 
the  cause  after  the  indictment  is  presented, 
up  to  and  including  the  final  judgment  An 
order  authorizing  the  sheriff  to  summon  a 
jury  to  be  present  at  a  subsequent  date  fixed 
for  the  trial  is  a  mere  administrative  func- 
tion of  the  court  and  is  not  a  part  of  the 
trial  of  the  cause  at  which  the  presence  of 
the  accused  is  required.  State  v.  Barring- 
ton,  95  S.  W.  236,  257,  108  Mo.  23. 

DURING  WIDOWHOOD 

A  devise  to  a  widow  *'during  her  widow- 
hood" gives  her  a  life  estate  only.  Sink  v. 
Sink,  64  S.  B.  193,  194,  150  N.  C.  444. 

Where  a  testator,  after  devising  a  home- 
stead to  his  wife  for  her  life,  directed  that 
at  her  death  the  executor  should  sell  it  it 
could  not  be  said  that  his  sole  object  was  to 
provide  a  house  for  his  widow,  so  that,  where 
she  parted  with  her  interest  therein  during 
her  lifetime  in  consideration  of  an  annuity, 
the  homestead  could  not  be  sold  before  her 
death  for  the  benefit  of  tbe  purchaser,  but 
the  testator's  intent  as  expressed  in  the  will 
should  be  enforced.  Stewart  v.  Jones,  118  S. 
W.  1,  3,  219  Mo.  614, 131  Am.  St  Rep-  595. 

DURING  TEAR 

The  expression  "during  a  year"  in  Rev. 
St  1898,  §  1550,  punishing  illegal  sales  of 
liquor  and  declaring  that  in  case  of  a  second 
conviction  during  any  year  the  punishment 
shall  be  increased,  means  within  365  days 
after  the  first  conviction,  and  not  within  the 
same  calendar  year.  Paetz  v.  State,  107  N. 
W.  1090,  1092,  129  Wis.  174,  9  Ann.  Cas.  767. 

Where  a  letter  of  a  guaranty  was  dated 
August  1,  1903,  and  recited  that  the  writer 
would  guaranty  purchases  made  by  a  third 
party  "during  this  year,"  the  guaranty 
should  be  construed  as  limited  to  the  re- 
mainder of   the   year   1903.    Whitehead  v. 
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Amerlcaa  Lamp  &  Brass  Co.,  62  Atl.  554,  555, 
70  N.  J.  Eq.  581. 

DUST 

The  word  "dust,"  as  used  In  the  factory 
act,  requiring  exhaust  fans  of  sufficient  pow- 
er to  be  provided  for  the  purpose  of  carrying 
off  dust  from  emery  wheels  and  grindstones 
and  dust-creating  machinery,  may  include 
particles  of  iron  and  crystals  created  by  and 
thrown  off  by  an  emery  wheel  in  operation. 
Indianapolis  Foundry  Ck>.  v.  Lackey  (Ind.)  97 
N.  E.  349,  350. 

The  factory  act,  requiring  exhaust  fans 
to  be  provided  to  carry  off  dust  from  emery 
wheels,  Includes  particles  of  emery  and  iron 
thrown  and  blown  off  the  wheels  while  in 
operation,  as  well  as  any  dust  likely  to  be 
present  in  rooms  in  which  dust-creating  ma- 
chines are  operated ;  the  word  "dust"  mean- 
ing fine,  dry  particles  of  matter  that  may 
be  raised  and  carried  by  the  wind,  there  be- 
ing no  rule  to  determine  the  size  of  the  par- 
ticles, nor  the  matter  of  which  they  are 
composed.  Indianapolis  Foundry  Co.  v. 
Bradley,  89  N.  B.  505,  506,  45  Ind.  App.  530. 

DUTCHMAN 

A  spliced  rail  is  called  a  "dutchman,"  in 
the  vernacular,  of  railroad  employes.  Gal- 
veston, H.  *  N.  Ry.  Co.  V.  WalUs,  104  S.  W. 
418,  419,  47  Tex.  Civ.  App.  120. 

DUTIABLE  MERCHANDISE 

The  rule  that  fruit  Imported  in  a  rotten 
and  wholly  worthless  condition  does  not  con- 
stitute "dutiable  merchandise"  applies  as  well 
to  fruit  in  packages  as  to  fruit  in  bulk ;  and 
in  the  assessment  of  duty  on  fruit  imported 
in  packages  allowance  should  be  made  for 
the  decayed  jwrtions,  even  though  not  sepa- 
rated from  the  sound,  but  all  being  sold  to- 
gether at  auction.  United  States  v.  Villari, 
Mitchell  ft  Co.,  160  Fed.  77,  78,  87  C.  C.  A. 
283. 

DUTIES 

See  Domestic  Duties;    Tonnage  Duties. 
Excise  duty,  see  Excise. 

*'Duties*'  are  terms  commonly  applied 
to  levies  made  by  governments  on  the  impor- 
tation and  exportation  of  commodities. 
Flint  V.  Stone  Tracy  Co.,  81  Sup.  Ct  342, 
349,  220  U.  S.  107,  55  L.  Ed.  389,  Ann.  Oa& 
1912B,  1312. 

"Duties"  or  imposts  are  taxes  levied  on 
articles  brought  into  the  country.  The  pow- 
er to  collect  such  duty  necessarily  implies 
that  there  must  be  some  article  imported 
into  the  country  on  which  the  duty  is  im- 
posed. Alexander  D.  Shaw  ft  Co.  v.  United 
States,  141  Fed.  469,  471. 


DUTY 


See  Absolute  Duty;  Additional  Duty; 
Breach  of  Duty;  Death  Duty;  Die 
in  Performance  of  Duty;  Executive 
Duties;  Governmental  Duty;  Gross 
Violation  of  Professional  Duties;  Im- 
posed Duties ;  Judicial  Duty ;  Lawful 
Duty;  Line  of  Duty;  Ministerial 
Duty;  Moral  Duty;  Official  Duty; 
On  Duty;  Positive  Duty;  Private 
Duty;  Probate  Duties;  Public  Duty; 
Right,  Debt,  or  Duty;  Special  Duty; 
Statutory  Duty;  Unfit  for  Duty; 
While  on  Discharge  of  Official  Duty. 

Discharge  of  official  duty,  see  Discharge. 

Other  Duties,  see  Other. 


(«i 


'Duty'*  is  defined  to  be  a  human  action 
which  is  exactly  conformable  to  the  laws 
which  require  us  to  obey  them.  Chicago,  R. 
I.  ft  P.  Ry.  Co.  V.  Filson,  128  Pac  298,  299, 
35  Okl.  89. 

There  are  instances  where  the  word 
''duty*'  may  be  used  in  a  pleading,  although 
perhaps  not  with  the  utmost  propriety,  in 
characterizing  the  nature  of  the  plaintHTs 
employment,  as  where  the  word  is  used  as 
descriptive  of  an  ultimate  fact  as  to  the  char- 
acter of  the  work  which  he  was  required 
to  do,  as  that  one  of  the  duties  which  plain- 
tiff was  employed  to  p^rf6rm  was  to  Inspect 
his  locomotive.  In  such  an  instance  the  al- 
legation is  one  of  ultimate  fact,  and  is  par- 
tially descriptive  of  what  his  contract  was. 
Pittsburgh,  C,  C.  &  St  Ll  R.  Co.  v.  Light- 
helser,  71  N.  E.  218,  220,  163  Ind.  247 ;  Chi- 
cago &  E.  I.  R.  Co.  V.  Hamilton,  85  N.  E3. 
1044,  1046,  42  Ind.  App.  512. 

**The  expression  'duty*  properly  imports 
a  determinate  person  to  whom  the  obligation 
is  owing,  as  well  as  the  one  who  owes  the  ob- 
ligation, and  there  must  be  two  determinate 
parties  before  the  relationship  of  obligor  and 
obligee  of  a  duty  can  exist."  McGehee  v. 
Norfolk  &  S.  Ry.  Co.,  60  S.  E.  912.  914,  147 
N.  C.  142,  24  L.  R.  A.  (N.  S.)  119. 

As  lesal  oblisatioaL 

In  an  indictment  against  a  railroad  sta- 
tion agent  who  was  authorized  to  hire  and 
pay  extra  help  required  at  his  station,  taking 
receipts  therefor  which  were  turned  in  as  a 
part  of  his  accounts  as  cash,  for  forgery  of 
such  a  receipt,  an  allegation  that  it  was  a 
part  of  his  duty  to  have  the  party  to  whom 
the  money  was  paid  sign  a  receipt,  and  when 
signed  it  was  his  duty  to  torn  it  in  as  cash, 
imported  a  legal  obligation  in  the  perform- 
ance of  his  services  for  the  company.  Pdton 
V.  State,  132  S.  W.  480,  481,  60  Tex.  Cr.  R. 
412,  Ann.  Cas.  1912C,  86. 

As  oblisatloai 

**Duty*'  is  that  which  one  is  bound  or 
under  obligation  to  do.  Bankers'  Deposit 
Guaranty  &  Surety  Co.  v.  Barnes,  105  Pac. 
697,  698,  81  Kan.  422  (dtlng  3  Words  and 
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Phrases,  p.  2284);    Taylor  v.  White  (Tex.) 
113  S.  W.  554,  556. 

'Th^  'duty'  of  a  husband  to  love  and 
support  his  wife  is  a  practical  duty  and  is 
not  p^formed  by  a  manifestation  of  senti- 
ment without  corresponding  conduct."  Foote 
T.  Foote,  65  Aa  205,  207,  71  N.  J.  Eq.  273 
(quoting  and  adopting  definition  in  Coe  y. 
Coe.  59  Atl.  1059,  68  N.  J.  Eq.  157). 

"In  reference  to  the  payment  of  taxes," 
the  terms  **duty"  and  "obligation"  are  used 
in  two  senses;  the  first  being  with  reference 
to  the  soyereign  Imposing  the  tax,  the  second 
behigin  reference  to  indiylduals.  The  mat- 
ter of  duty  to  the  soyereign  is  fixed  by  the 
legislatiye  enactments  ^  imposing  the  tax. 
The  matter  of  obligation  to  Indiyiduals  aris- 
es from  the  legal  or  equitable  relation  of  the 
parties.  In  neither  case  is  the  measure  of 
obligation  fixed  by  the  mere  fact  of  an  in- 
terest or  an  estate  in  the  land.  It  is  settled 
by  the  authorities  that  the  party  under  ob- 
ligation to  pay  taxes  cannot  acquire  a  title 
at  a  tax  sale.  Shrigley  v.  Black,  71  Pac. 
301,  308,  06  Kan.  213  (dissaiting  opinion, 
quoting  Spratt  v.  Price,  18  Fla.  289). 

DUTY  AKD  BUSINESS 

The  words  "duty  and  business'*  refer  to 
the  work  of  the  operator  and  engineer,  un- 
der a  complaint  in  an  action  for  the  death  of 
a  railroad  engineer  in  a  collision  with  a 
standing  train  at  a  station,  which  shows  a 
fully  equipped  telegraph  office  and  signal 
station  at  the  station  with  an  employ^  in 
charge,  whose  business  it  was  to  giye  signals, 
and  which  avers  that  decedent  approached 
the  station  under  orders  to  meet  a  train 
there,  that  he  checked  the  speed  of  his  en- 
gine and  sent  his  brakeman  to  throw  the 
switch  preparatory  to  taking  a  siding,  when 
he  received  from  the  operator  at  the  station 
a  signal  calling  him  to  come  down  the  main 
track,  that  It  was  the  duty  and  business  of 
the  operator  to  give  proper  signals,  and  of 
the  engineer  to  obey  signals,  and  that  on 
decedent  proceeding  down  the  track  his  train 
collided  with  a  train  standing  at  the  station, 
causing  his  death,  and  hence  the  complaint 
states  a  cause  of  action  under  Employer's 
Liability  Act,  i  1,  cL  4.  Chicago  &  E.  R.  €k>. 
V.  Hamerick,  96  N.  E.  649,  651,  50  Ind.  App. 
425. 

DUTY  AS  FIRSMAN 

In  mandamus  to  compel  the  employment 
of  an  injured  fireman  in  some  position  in  the 
dty  of  New  York  in  accordance  with  the  pro- 
visions of  Greater  New  York  charter,  an  al- 
legation in  defendant's  answer  that  the  rela- 
tor was  disqualified  for  seryice  other  than 
"duty  as  fireman'*  was  to  be  interpreted  as 
meaning  "active  duty  in  the  uniformed  serv- 
ice," as  distinguished  from  "light  duties," 
defined  in  another  section  of  such  charter. 
People  ex  rel.  Young  y.  Sturgis,  82  N.  Y. 
Supp.  953,  955,  85  App.  Div.  2a 


BUTT  OF  IXTATEB 

"Duty  of  water**  means  the  quantity  es- 
sential to  the  irrigation  of  any  given  tract 
Hough  y.  Porter,  98  Pac.  1083,  1102,  51  Or. 
318;  Id.,  95  Pac.  732,  51  Or.  318. 

DUTY  TO  CONSTBirCT 

Laws  1870,  p.  14,  appropriated  funds  to 
a  corporation  for  the  improvement  of  the 
Willamette  river,  section  2  providing  that 
it  should  be  the  duty  of  the  corporation  to 
construct  a  canal  and  locks,  and,  after  com- 
pletion, to  pass  without  delay  all  steamboats 
at  a  charge  not  greater  than  50  cents  a  ton. 
Held,  that  the  term  "duty  to  construct"  was 
more*  comprehensive  than  a  grant  of  author- 
ity, while  including  it,  and  that  the  require- 
ment that  the  company  should  not  "charge 
a  greater  rate'*  than  50  cents  a  ton  was 
equivalent  to  authority  to  charge  such  rate. 
State  v.  Portland  General  Electric  Co.,  98 
Pac  160,  162,  52  Or.  502. 

DWELL 

As  reside 

See  Beside. 


Other  dwellers,  see  Other. 

DWIXIilKG— DWIXLIKO  HOVSS 

See  Inhabited  Dwelling  House;  Occu- 
pied as  Dwelling  House;  Occupied  Ex- 
clusively as  a  Dwelling;  One  Dwell- 
ing House;  Private  Dwelling;  Single 
Dwelling  House;  Two-Story  Dwelling 
House. 

Dwelling  and  additions,  see  Addition. 

Use  as  dwelling  house,  see  Use — Used. 

The  phrase  "dwelling  house,"  In  the 
statutes  against  larceny  in  a  dwelling  house, 
has  the  same  significance  as  in  burglary,  and 
where  there  is  no  allegation  in  an  indictment 
therefor  of  the  ownership  of  the  house,  or 
any  other  or  further  identification  thereof, 
it  is  insufficient  State  v.  Lawler,  119  S.  W. 
639,  641,  220  Mo.  26. 

Additioiui 

An  owner  of  an  adjoining  lot  sued  a 
church  corporation  to  enforce  a  building  re- 
striction in  defendant's  deed  providing  that 
no  building  or  part  of  i^  building  should  be 
ejected  in  the  rear  end  of  the  lot  conveyed 
to  be  used  other  than  a  dwelling  house,  and 
that  no  building  should  be  erected  within  10 
feet  of  the  line  of  the  north  side  of  a  34 
feet  wide  street  The  rear  end  of  the  lot 
was  the  north  side  of  the  34  feet  wide  street 
To  the  east  of  the  church  was  a  parish  build- 
ing. The  church  began  to  build  an  addition 
to  such  building,  no  portion  of  which  was 
within  the  10  feet  back  of  the  line  of  such 
street.  The  building  contained  living  rooms, 
bedrooms,  and  studies  for  the  clergy,  and 
was  to  be  used  as  their  residence.  Held,  that 
the  addition  was  not  a   "dwelling  house^' 
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wlthiu  the  language  of  the  restriction.  Grot- 
ton  y.  St.  Clement's  Church,  67  Atl.  570,  572, 
208  Pa.  209. 

AttaolLed  Iraildins 

A  fire  was  set  at  night  In  a  house  In 
which  fodder  was  stored.  The  house  was 
joined  to  a  dwelling  house  by  an  unlnelosed 
gallery  and  roof.  The  fire  was  quickly  com- 
municated to  the  dwelling  house,  which  was 
occupied.  Held,  that  the  house  In  which  the 
fodder  was  located  was  a  part  of  the  dwell- 
ing house,  within  Code  1906,  §  1036,  pun- 
ishing the  burning  in  the  nighttime  of  any 
house  In  which  there  shall  be  a  human  be- 
ing, etc.  Spears  v.  State,  46  South.  166,  167, 
92  Miss.  613,  16  L.  R.  A.  (N.  S.)  285. 


A  bam  inclosed  by  a  fence  disconnected 
from  the  dwelling,  and  no  portion  of  which 
is  applied  to  purposes  of  a  dwelling  house, 
is  not  a  "dwelling  house,"  within  the  terms 
of  the  statute  against  burglary.  Hutchlns  y. 
State,  59  S.  E.  848,  849,  3  Ga.  App.  300. 

Boarding  Hoiue 

"The  term  ^dwelling  house*  does  not  al- 
ways have  the  same  sense  in  all  cases.  It 
may  mean  one  thing  under  an  Indictment  for 
burglary  or  arson,  another  under  a  home- 
stead law,  another  under  a  pauper  law,  and 
another  in  a  contract  or  devise.  A  boarding 
house  certainly  is  a  dwelling  house."  Rob- 
bins  Y.  Bangor  R.  &  Electric  Co.,  62  Atl.  136, 
140,  100  Me.  496,  1  L.  R.  A.  (N.  S.)  963. 

Where  lots  in  a  town  plat  were  sold 
under  a  form  of  deed  common  to  all  sales 
from  the  plat,  and  containing  a  restriction 
that  DO  building  except  residences,  to  be  used 
exclusively  as  dwelling  houses  for  private 
families  and  necessary  outbuildings,  should 
ever  be  erected  thereon,  such  restriction  pro- 
hibited the  use  of  one  of  the  buildings  as  a 
boarding  house.  Sayles  v.  Hall,  06  N.  E.  712, 
713,  210  Mass.  281,  41  I*  R.  A.  (N.  S.)  625, 
Ann,  Cas.  1912D,  475. 

The  word  "public,"  in  the  phrase  "public 
boarding  house,"  does  not  expand  the  term 
"boarding  house"  so  as  to  make  it  nomina- 
tive of  a  class  of  buildings  not  used  as  dwell- 
ings. In  a  boarding  house  the  guest  is  under 
an  express  contract  at  a  fixed  rate  for  a 
certain  period  of  time.  Where  a  municipal 
water  contract  provided  specified  rates  fqf 
service  to  -dwellings,  and  defendant  water 
company  refused  to  furnish  certain  boarding 
houses  at  such  rates,  a  plea  alleging  that 
such  houses  were  "public  boarding  houses'* 
did  not  show  that  they  were  the  less  board- 
ing houses  nor  excluded  them  from  the  class 
of  buildings  known  as  dwellings,  within  the 
contract.  Mayor,  etc.,  of  Birmingham  v. 
Birmingham  Waterworks  Co.,  44  South.  581, 
582,  152  Ala.  306,  11  L.  R.  A.  (N.  S.)  613. 

Buildings  in  curtilage 

The  words  "dwelling  house,"  as  used  in 
Ballinger's  Ann.  Codes  &  St  {  7104,  defining 


burglary  as  the  unlawful  breaking  and  enter- 
ing any  dwelling  house,  use  the  words  in 
their  ordinary  sense,  and  do  not  include  dis- 
connected buildings  which  are  not  occupied 
by  a  member  of  the  family.  "Under  the 
common  law  the  term  'dwelling  house'  in- 
cluded the  building  or  cluster  of  buildings  in 
which  a  man,  with  his  family,  resided." 
State  V.  Randall,  78  Pac.  998,  86  Wash.  438 
(quoting  Bish.  St  Cr.  [3d  Ed.]  §  278). 

"A  'dwelling  house*  Is  a  permanent  build- 
ing or  cluster  of  buildings,  in  which  a  man 
with  his  family  resides."  It  cannot  be  fair- 
ly understood  sb  a  part  of  a  contract  .of  in- 
surance that  "a  two-story  frame  building 
and  its  additions,"  U^ed  as  a  dwelling  house, 
includes  a  servant's  house  150  feet  distant 
North  British  &  Mercantile  Ins.  Ga  v.  Tye, 
58  S.  E.  UO,  111,  1  pa.  App.  380. 

Cliaraoter  of  building  as  affecting 

An  owner  of  land  conveyed  a  part  by 
deed,  retaining  the  rest;  the  deed  providing 
that  no  dwelling  house  should  be  erected  up- 
on the  premises.  The  grantee  built  a  struc- 
ture thereon,  on  the  first  floor  of  which  was 
a  garage  and  a  boiler  house,  and  on  the  sec- 
ond floor  bedrooms  and  a  bathroom,  occu- 
pied by  the  servants  of  a  lessee.  Held,  in  an 
action  to  enjoin  the  use  of  the  building  as  a 
dwelling  house  or  habitation,  and  to  compel 
it  to  be  torn  down  and  removed,  that  the 
four  walls  and  the  roof  of  the  structure  oon« 
stituted  a  "house,"  and  that  the  interior  ar- 
rangement determined  that  a  portion  of  it 
was  a  "dwelling  house,"  and  that  complain- 
ant was  entitled  to  ^ajoin  the  use  of  any  part 
of  the  house  as  a  dwelling  house,  alttiough 
not  to  compel  Its  removaL  Goater  ▼.  Ely, 
82  AU.  611,  612,  80  N.  J.  Eq.  40. 

An  awning  in  front  of  a  building  extend- 
ing thirteen  feet  from  the  house  line  to  the 
curb,  supported  by  five  posts  and  covered 
with  a  roof  of  transparent  glass,  is  not  cov- 
ered by  the  words  "dwelling  house  or  other 
building"  in  a  deed  providing  that  the  front 
line  of  any  messuages,  dwelling  houses,  or 
other  buildings  shall  recede  eight  feet  from 
the  street  line.  Olcott  v.  Sheppard,  Knapp 
&  Co.,  89  N.  Y.  Supp.  201,  202,  96  App.  Dlv. 
281. 

Owners  of  land  platted  It,  and  then  con- 
veyed it  to  a  third  person  as  trustee,  who 
afterwards  deeded  back  to.  each  original 
owner  a  number  of  lots  representing  his  in- 
terest in  the  unplatted  tract  The  plat  the 
deed  from  the  owners  to  the  trustee,  and  the 
deeds  from  the  trustee  contained  no  restric- 
tions. The  original  owners  subsequently  exe- 
cuted deeds  of  many  lots,  16  of  which  con- 
tained no  restrictions,  while  others  contained 
restrictions  to  the  eiffect  that  no  structure 
but  dwellings  costing  at  least  $2,500  should 
be  erected  thereon.  There  was  an  under- 
standing that  the  land  should  be  used  for 
residences.  Double  houses  were  built  there- 
on without  objection.     Held  that,  if  it  be 
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conceded  tbat  tbere  was  a  valid  reatrletiOn 
limiting  each  lot  owner  to  a  "dwelling^'  to  be 
erected  on  his  premises,  the  parties  had  con- 
strued it  to  mean  a  double  house,  or  a  house 
of  two  stories,  to  be  occupied  for  dwelling 
purposes  by  two  families,  as  a  compliance 
with  the  restriction.  James  ▼.  Irvine,  104  N. 
W.  631,  632,  633,  141  Mich.  876. 

A  raUroad  car  may  be  treated  as  a 
dwelling  house,  and  may  be  the  subject  of 
burglary,  when  it  is  used  exclusively  for 
habitation.  Gibbs  y.  State,  68  a  £.  742,  8 
Ga.  App.  107. 

Charaoter  of  use  of  bnlldiajg  mm  aCoct" 


Where  a  policy  insured  a  building 
"while  occupied  as  a  dwelling  house,"  the 
insurance  ceased  when  the  premises  were 
used  as  a  house  of  ill  fame.  Bastian  y.  Brit- 
ish American  Assur.  Co.,  77  Pac.  63,  65,  143 
CaL  287,  66  L.  B.  A.  255. 

"A  'dwelling*  is  a  *place  or  house  in 
which  a  person  lives.* "  A  restrictive  build- 
ing covenant,  stipulating  that  the  buildings 
erected  on  the  premises  shall  be  first-class 
••private  houses,"  prohibits  the  use  of  a 
private  dwelling  on  the  premises  for  a  pri- 
Tate  sanitarium,  for  a  "private  house"  is  a 
"private  dwelling"  intended  for  private  liv- 
ing, and  a  private  dwelling  is  a  ''dwelling 
house'*  in  which  a  person  or  faoolly  lives  in 
an  individnal  or  private  state.  Bamett  v. 
Vaughan  Institute,  119  N.  Y.  Supp.  45,  46^ 
134  App.  Div.  921  (quoting  and  adopting 
definition  in  Webst  Diet). 

Diiforent  use   of   part   of   building   as 


A  fire  policy,  describing  the  property  in- 
sured as  a  "dwelling  house,"  did  not  cover  a 
building  in  which  the  basement  was  used  as 
a  shoe  store,  the  first  floor  as  a  dry  goods 
store,  and  the  upstairs  for  dwelling  purposes. 
Bowditch  V.  Norwich  Union  Fire  Ins.  Soc, 
79  N.  E.  788,  789,  193  Mass.  565"  (citing 
Dougherty  v.  Greenwich  Ins.  Co.  of  New 
York,  42  AtL  485,  46  Atl.  1099,  64  N.  J.  Law, 
716). 

As  doinlfllle  out  residieiLD* 

One*s  "dwelling  house"  is  the  bulOTng  in 
which  he  lives.  Bast  Montpelier  V.  (Mty  of 
Barre,  66  All.  100,  79  Vt.  542,  10  L.  R.  A. 
(N.  S.)  874. 

In  common  parlance  a  house  intended  to 
be  occupied  as  a  residence  is  a  "dwelllug 
bouse,"  and  the  term  means  more  than  a 
house  that  is  actually  occupied  as  such. 
People  V.  iUx,  112  N.  W.  907,  909,  149  Mich. 
260,  12  Ann.  Cas.  393. 

A  clause  in  a  deed  restricting  the  loea* 
tion  of  ''dwellings"  applies  to  business  build- 
ings and  other  structures^,  wl^ere  the  neigh- 
borhood ia  a  residential  section  and  it  ap- 
pears that  the  original  owners^  never  conljem- 
plated  the  eitection  of  buaine^.  buildings  9^ 


tbe  street    Hyman  v.  Tash  (N.  J.)  71  Atl. 
742,  744. 

The  phrase  "the  dwelling,"  in  Tax  Law 
(Laws  1896,  a  908)  i  10,  which  provides 
that,  if  land  is  divided  by  a  line  between  two 
tax  districts,  it  shall  be  assessed  in  the  dis- 
trict where  *'the  dwelling"  house  or  other 
municipal  bnildings  are  located,  means,  it 
seems,  the  dwelling  occupied  by  the  owner 
of  the  farm,  or  at  least  one  erected  and  in- 
tended for  the  owner's  occupancy,  as  dis- 
tinguished from  houses  erected  and  intendr 
ed  for  tenants  and  employes.  Chamberlain 
V.  Sherman,  103  N.  Y.  Supp.  239,  242,  53 
Misc.  Rep.  474. 

"The  words  'dwelling  house*  involve  the 
idea  of  a  house,  a  residence,  where  a  person 
lives  in  settled  abode.  A  dwelling  house  is 
a  'house  intended  to  be  occupied  as  a  resi- 
dence in  distinction  from  a  store,  office,  or 
other  building.* "  A  restrictive  building  cove- 
nant, stipulating  that  the  buildings  erected 
on  the  premises  shall  be  first-class  ''private 
houses,"  prohibits  the  use  of  a  private  dwell- 
ing on  the  premises  for  a  private  sanitarium, 
for  a  "private  house"  is  a  "private  dwell- 
ing" intended  for  private  living,  and  a  pri- 
vate dwelling  is  a  "dwelling  house"  in  which 
a  person  or  family  lives  In  an  individual  or 
private  state.  Bamett  v.  Vaughan  Insti- 
tute, 119  N.  T.  Supp.  45,  46,  184  App.  Biv. 
921  (quoting  and  adopting  definition  In 
Webst.  Diet). 

The  word  "dwelling"  is  one  of  multiple 
meanings,  but  the  particular  meaning  in- 
tended to  be  expressed  by  it  when  used  in  a 
given  instance  may  be  rendered  obvious  by 
the  context  or  attendant  circumstances,  and 
usually  resort  must  be  had  to  those  aids  to 
interpretation  to  ascertain  what  is  meant. 
In  its  broadest  sense  the  word  denotes  a 
building  used  as  a  settled  human  abode,  and 
in  common  parlance,  when  not  qualified,  con- 
veys the  notion  of  a  home,  though  a  suite  of 
rooms  occupied  by  one  man  may  be  Ms  dwell- 
ing house.  Sanders  v.  Dixon,  89  S.  W.  577, 
582,  114  Mo.  App.  229. 

"Dwelling  house,"  as  used  in  Civ.  Code, 
I  1237,  providing  that  the  homestead  con- 
sists of  the  dwelling  house  in  which  the 
Claimant  resides  and  the  land  on  which  it  is 
situated,  means  the  building  wnich  is  occu- 
pied as  a  dwelling  house  by  the  family,  and 
not  such  portion  of  the  building  as  may  be 
actually  used  by  the  family  for  residence 
purposes.  In  re  Levy's  Estate,  75  Pac.  301, 
302,  141  .Cal.  646,  99  Am.  St.  Rep.  92. 

"A  person  has  his  'dwelling'  where  he 
resides  permanently  or  from  which  he  has 
no  present  intention  to  remove."  Under  act 
July  9,  1901,  authorizing  a  summons  to  be 
served  by  handing  a  copy  to  a  member  of  de- 
fendant's family  at  his  "dwelling"  house,  the 
service  was  good,  though  the  "dwelling" 
hous^  was  .that  of  the  father.. q(  defendant. 
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Yerkes  v.  Stetson,  61  Atl.  113,  114,  211  Pa. 
556  (quoting  And.  Law  Diet). 

Oaraso  and  storeroom 

A  "dwelling  house"  does  not  Include  a 
garage  and  storeroom,  and  henee  the  re- 
striction in  a  deed  against  the  erection  of 
any  "flat  building*'  or  tenement  house  and 
against  any  residence  or  other  dwelling  house 
on  the  premises  within  a  certain  distance  to 
the  street  line  is  not  violated  by  the  erection 
of  a  garage  and  storeroom  beyond  such  line. 
Jones  V.  Williams,  106  Pac.  166,  168,  56 
Wash.  588. 

Hotel 

A  hotel  is  a  "dwelling  house."  Bobbins 
V.  Bangor  B.  &  Electric  Co.,  62  Atl.  136, 
140,  100  Me.  496,  1  L.  B.  A.  (N.  S.)  068. 

A  hotel  is  a  "dwelling  house"  when  con- 
tinually used  as  a  place  of  habitation,  within 
the  statute,  under  which  a  dwelling  house  in- 
cludes all  buildings  attached  to  and  used  in 
connection  with  the  house  usually  lived  in, 
and  embraces  a  pool  room  adjoining  the  main 
hotel  building  and  connected  by  a  large  arch- 
way, when  both  businesses  are  operated  to- 
gether. Simpson  V.  State,  113  Pac.  549,  651, 
5  Okl.  Or.  B.  57. 


A  room  in  an  inn  occupied  by  a  guest  is 
not,  in  a  legal  sense,  his  "dwelling  house," 
the  innkeeper  having  a  right  of  access  thereto 
at  all  reasonable  times  and  for  all  reasonable 
purposes,  e.  g.,  to  extinguish  fire,  to  remedy 
leakage  of  water  or  gas,  or  any  other  emer- 
gency calling  for  immediate  action,  and  to 
comply  with  his  contract  to  furnish  the  guest 
with  such  convenience  and  comfort  as  the 
inn  affords.  De  Wolf  v.  Ford,  86  N.  E.  527, 
530,  193  N.  Y.  397,  21  L.  B.  A.  (N.  S.)  860, 
127  Alii.  St  Bep.  969. 

A  house  used  for  years  as  a  hotel,  and 
which  was  sold  at  auction  as  such,  is  not  a 
"dwelling  house,"  within  the  terms  of  a  fire 
policy,  even  though  the  owner,  when  he  pur- 
chased it,  put  a  caretaker  in  charge  who 
slept  in  one  of  the  rooms.  Thomas  v.  Com- 
mercial Union  Assur.  Co.,  37  N.  E.  672,  673, 
162  Mass.  29,  44  Am.  St.  Bep.  323. 

Houseboat 

A  houseboat  drawn  upon  the  beach  may 
properly  be  called  a  water  craft' and  need  not 
be  called  a  "dwelling  house"  or  other  build- 
ing in  describing  it  in  an  Indictment.  Nagel 
V.  People,  82  N.  E.  315,  318,  229  111.  598. 

Piassa,  veranda,  or  poroli 

A  veranda  is  a  part  of  a  dwelling  house, 
within  the  meaning  of  a  covenant  not  to 
erect  any  dwelling  house  nearer  than  25  feet 
to  the  front  street  line,  and  the  house,  in- 
cluding the  veranda,  should  be  set  back  25 
feet  therefrom.  McDonald  v.  Spang,  105  N. 
Y.  Supp.  617,  620,  55  Misc.  Bep.  332. 

The  front  porch  of  a  dwelling  house,  cov- 
ered by  a  roof,  is  a  part  of  the  dwelling 
house,  and  the  larceny  of  property  from  the 


front  porch  Is,  in  contemplation  of  law,  a 
larceny  from  the  dwelling  house.  Downer  ▼. 
State,  74  S.  E.  301,  302,  10  Ga.  App.  827. 

As  personal  property 

See  Personal  Property. 

As  pnblie  plaee 

See  Public  Place. 

As  pnblie  resort 

See  Public  Besort. 

As  residenee 

See  Besidence. 

SdiooUionse 

A  school  building,  one  part  of  which  is 
occupied  as  a  habitation,  with  interior  com- 
munication between  the  parts,  is  a  ^'dwelling 
house,"  within  the  meaning  of  the  term  as 
used  in  the  law  of  arson.  United  States  v. 
Cardish,  145  Fed.  242,  247. 

Single  room 

The  different  rooms  of  a  house,  with. 
doors  and  entry  common  to  all,  constitute 
each  room  the  ^'dwelling  house"  of  the  partic- 
ular occupants.  Therefore  an  illegal  entry 
into  part  of  the  house  may  be  made  by  one 
who  has  a  right  to  be  in  another  part  State 
V.  Descant,  42  South.  486,  488»  117  La.  1016 
(citing  Clark  Cr.  Law,  c.  10,  pp.  236,  237). 

It  not  being  necessary  for  an  indictment 
for  burglary  to  describe  the  premises  in  the 
exact  language  of  the  statute,  an  Indictment 
charging  the  burglarious  entry  of  the  "room 
of  S.  in  the  M.  Hotel"  sufficiently  charges  en- 
try of  her  ''dwelling  house,"  as  it  was  if  she 
dwelt  therein,  as  is  inferable  from  the  lan- 
guage. People  V.  Carr,  99  N.  EL  357,  358, 
255  111.  203,  41  L.  B.  A.  (N.  S.)  1200,  Ann. 
Cas.  1913D,  864. 

"The  authorities  are  somewhat  at  vari- 
ance as  to  what  is  embraced  in  the  word 
'dwelling.'  Some  hold  that  it  means  the 
dwelling  house  alone  in  some  instances,  some 
that  it  means  the  house  in  which  one  re- 
sides, the  house  of  his  present  abode,  the 
apartment,  building,  or  cluster  of  buildings 
in  which  a  man  resides  with  his  family,  and 
a  few  hold  that  it  includes  the  curtilage. 

•  •  *  Our  own  statutes  seem  to  separate 
the  outhouses  from  the  main  building  in  cases 
of  arson,  and  yet  the  common  law  prevails  in 
burglary.  But  we  cannot  hold  that  'dwelling* 
in  its  general  acceptation  includes  the  gar- 
den, lawn,  or  a  park  within  the  curtilage. 

•  •  •  As  the  word  can  be  either  con- 
tracted or  elastic,  as  the  occasion  may  arise, 
in  ascertaining  the  meaiilng  thereof  we 
should  consider  the  facts  and  circumstances." 
Where  a  contract  between  a  city  and  a  water 
company  provided  certain  rates  for  domestic 
consumption,  and  a  single  house  was  divided 
into  resident  apartments  by  different  families 
or  persons,  the  company  was  entitled  to 
treat  each  part,  room,  or  apartment  as  a  dis- 
tinct "dwelling."    City  of  Birmingham  r.  Bir- 
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mlngham  Waterworks  Co.  (AUl.)  42  Soutb. 
10,13. 

Temporary  absence  a«  aCeoting 

"A  houae  occupied  as  a  place  of  residence 
by  a  man  and  his  family  Is  an  'occupied 
dwelling  house»*  •  ♦  •  though  every 
member  of  the  family  may  be  temporarily 
absent"  Andrus  v.  Davis,  89  S.  W.  772, 
774,  99  Tex.  303  (quoting  and  adopting  the 
definition  in  Meeks  v.  State  of  Georgia,  27 
&  £.  679,  102  Ga.  572). 

Tbongta  a  house  broken  Into  and  enter- 
ed was  at  the  time  nnoccnpied,  it  is  a  "dwell- 
ing bouse"  within  Ky.  St  |  1162,  which 
makes  ftionious  breaking  into  a  dwelling 
bouse  a  crime,  and  prescribes  the  punishment 
therefor.  Thomas  v.  Conimonwealth,  150  S. 
W.  376,  377,  150  Ky.  374. 

Tenement  Imildlng 

The  requirement,  contained  in  Civ.  Code, 
art  2637,  concerning  the  expropriation  of 
the  "dwelling  house,  yard,  garden  and  other 
appurtenances,*'  is  not  intended  to  be  applied 
to  a  tenement  bought,  and  held  merely  as  an 
investment,  and  which  the  owner  himself  has 
never  occupied  as  a  dwelling.  Louisiana  & 
A.  Ry.  Co.  y.  Moseley,  41  South.  585,  586,  117 
La.  313. 

Unllnislied  bniMing 

Uncompleted  buildings  not  furnished 
with  either  doors  or  windows,  and  not  oc- 
cupied nor  reasonably  capable  of  occupancy 
for  dwelling  purposes,  are  not  ''dwelling 
houses"  within  Gen.  St  p.  2838,  |  167,  pro- 
viding that  nothing  In  the  act  (the  road  act) 
shall  be  construed  to  extend  to  pulling  down 
or  removing  any  dwelling  house  which  may 
encroach  on  any  highway.  WhittiDgbam  v. 
Hopkins,  57  AtL  402,  404,  70  N.  J.  Law,  322. 

A  structure,  intended  for  a  dwelling 
house  when  completed,  consisting  of  one  main 
room,  with  a  piazza  and  a  shed  room,  covered 
as  to  the  piazza  and  about  half  way  up  the 
rafters  on  the  front  part  of  the  main  room, 
and  as  to  the  balance  of  the  main  room  and 
shed  room  uncovered,  and  In  which  structure 
there  were  window  and  door  openings,  but 
no  windows  or  doors  therein,  and  which  had 
an  opening  for  a  chimney,  which  had  not 
been  commenced,  and  which  had  never  been 
occupied,  is  not  a  dwelling  house,  within 
Code  1907,  |  6296.  Davis  v.  State.  44  South. 
1018,  153  Ala.  48,  127  Am.  St  Rep.  17,  15 
Ann.  Cas.  547. 


plaee  of  abode 

As  used  In  R.  &  C.  Comp.  f|  55,  396,  400, 
subd.  2,  providing  that  ^'the  summons  shall 
be  served  by  delivery  of  a  copy  thereof 
•  ♦  •  to  the  defendant  personally  or,  if 
he  be  not  found,  to  some  person  of  the  family 
above  the  age  of  fourteen  years  at  the  dwell- 
ing bouse  or  usual  place  of  abode  of  defend- 
ant," the  terms  '^dwelling  house"  and  * 'usual 
place  of  abode"  axe  synonymous  and  evident- 


ly mean  a  domicile.    McFarlane  v.  Cornelius, 
73  Pac.  325,  328,  43  Or.  513. 

Vacai&oy  of  bnildlng  as  alf eotins 

A  "dwelling  house''  is  a  building  which, 
by  the  mode  of  its  construction  or  recon- 
struction, is  suitable  for  a  habitation,  and 
a  building  does  not  cease  to  be  a  dwelling 
house  because  the  owner,  a  school-teacher  by 
profession,  closed  the  house  during  the  school 
vacation  and  lived  elsewhere.  State  v.  Ma- 
son, 77  N.  E.  283-285,  74  Ohio  St  65. 

A  building  was  erected  for  a  dwelling 
house,  and  was  occupied  by  a  tenant  for 
some  time,  who  removed  therefrom.  At  the 
time  of  the  removal  the  tenant's  son  left  in 
the  house  his  wearing  apparel  and  other 
articles,  and  continued  to  claim  the  house 
as  his  place  of  residence.  The  tenant  retain- 
ed the  keys.  Held,  that  the  building,  the  day 
after  the  tenant's  removal,  w^as  a  dwelling 
house,  within  Ky.  St  1903,  i  1162,  provid- 
ing that,  if  any  person  shall  "feloniously 
break  into  any  dwelling  house"  and  take 
anything  of  value,  he  shall  be  punished. 
Commonwealth  v.  Woolfolk,  89  S.  W.  110, 
111,  121  Ky.  164  (quoting  and  adopting  the 
deliniUon  In  Cyc.  1226). 

DWELLIHO  nc  THE  UHITUD   STATES 

An  alien  minor  child  who  has  been  bom 
and  remained  abroad  does  not  when  coming 
to  join  an  individual  parent,  come  within  the 
provisions  of  Rev.  St.  |  2172,  providing  that 
minor  children  of  naturalized  citizens  shall. 
If  "dwelUng  in  the  United  States,"  be  con- 
sidered as  citiaens  thereof.  Zairtarian  v. 
Billings,  27  Sup.  Ct.  182,  188,  204  U.  S.  170, 
51  L.  Ed.  428. 

DWEUiEB'S  OASTI^ 

"It  is  often  said  that  every  man's  house 
is  his  castle.  In  early  days  men  were  com- 
pelled to  protect  themselves  in  their  habita- 
tions by  preparing  them  against  attacks, 
and  thus  in  time  the  dwelling  came  to  be 
known  as  the  'dweller's  castle';  the  name 
probably  having  its  origin  in  feudal  times. 
If  attacked  in  his  home,  he  did  not  have  to 
retreat  but  could  use  necessary  force  to  eject 
the  ^Intruder.  It  was  not  lawful  to  kill  for 
a  bare  trespass  on  property.  It  must  have 
been  at  least  forcible."  Freeney  v.  State, 
59  S.  E.  788,  791,  129  Ga.  759. 

DYE 

An  article  which  contains  all  the  essen- 
tial elements  and  determining  characteristics 
of  a  color  or  dye,  needing  only  to  have  its 
coloring  properties  rendered  accessible  by 
dropping  it  into  water  containing  an  alkali, 
is  a  color  or  dye  within  the  meaning  of 
Tariff  Act  July  24,  1897,  c.  11,  |  1,  Schedule 
A,  par.  15.  Bromofluoresdc  acid  is  dutiable 
as  a  coal  tar  color  or  dye  under  Tariff  Act 
July  24,  1897,  c.  11,  §  1,  Schedule  A,  par.  15, 
30  Stat  152.  United  States  v.  Kuttrofl;  Pick- 
hardt  &  Co.,  147  Fed.  758,  759. 
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DYERS'  STICKS 

"Dyers*  sticks*'  are  used  by  dyers  for 
hanging  on  dyeing  material.  Bamboo  dyers* 
sticks,  rounded  at  the  ends  and  smoothed 
off  at  the  Joints,  are  covered  by  the  enumera- 
tion of  bamboo  in  Tariff  Act  July  24,  1897, 
a  11,  §  2,  Free  List,  par.  700.  United  States 
V.  Knipscher  &  Maas  Silk  Dyeing  Co.,  152 
Fed.  590,  591. 

DYING 

By  his  own  hand  or  act,  see  Die  by  His 

Own  Hand. 
Without  heirs,  see  Die  Without  Heirs. 
Without  issue,  see  Die  Without  Issue. 
Without  leaving  Issue,  see  Die  Without 

Lieaylng  Issue. 

DYING  DECULRAXXOIfS 

OoiUHsioiua&ess  of  impending  deatli 

In  order  to  render  a  declaration  admissi- 
ble as  a  dying  declaration,  It  must  be  made 
under  a  sense  of  impending  dissolution,  and 
after  a  hope  of  recovery  has  been  entirely 
abandoned.  State  v.  Kelleher,  100  S.  W.  470, 
477,  201  Mo.  614;  State  v.  Baldwin,  71  8.  E. 
212,  213,  155  N.  C.  494,  Ann.  Cas.  1912C,  479; 
Brown  v.  State,  69  S.  E.  45,  47,  8  Ga.  App. 
382. 

The  essential  element  of  a  *'dying  dec- 
laration** is  that  a  person  making)  it  does  so 
under  a  belief  of  impending  death,  and  when 
entertaining  no  hope  of  recovery.  Conse- 
quentiy  where  a  person  In  answer  to  categori- 
cal questions  states  that  she  believes  she  is 
about  to  die,  and  that  she  hopes  God  would 
let  her  recover,  there  is  no  such  a  belief  of 
Impending  death  and  abandonment  of  hope 
of  recovery  necessary  to  constitute  her  state- 
ments "dying  declarations."  People  v. 
Brecht,  105  N.  Y.  Bupp.  436,  488,  120  App. 
Dlv.  76B. 

•'•Dying  declarations*  derive  their  sanc- 
tion as  testimony  from  the  fact  that  they 
are  made  under  the  apprehension  of  ap- 
proaching dissolution  In  the  view  and  expec- 
tation of  speedy  death;  the  situation  of  the 
party  under  such  solemn  circumstances  -cre- 
ating a  sanction  equally  impressive  with  that 
of  an  oath  administered  in  a  court  of  justice. 
It  is  essential  to  the  admissibility  of  these 
declarations,  and  is  a  preliminary  fact  to  be 
proved  by  the  party  offering  them,  that  they 
were  made  under  a  sense  of  Impending 
death."  State  v.  Monich,  64  Atl.  1016,  1017, 
74  N.  J.  Law,  522  (quoting  and  adopting  def- 
inition In  Green  in  Donnelly  v.  State,  26  N. 
J.  Liaw,  463,  at  page  497). 

"It  Is  the  impression  of  almost  Immedi- 
ate dls.solution,  and  not  the  rapid  succession 
of  death,  In  point  of  fact,  that  renders  the 
statement  of  decedent  admissible  as  a  Mying 
declaration.*  The  mere  belief  of  the  declar- 
ant that  he  will  not  get  well,  but  that  he 
will  ultimately  die  from  his  injuries,  la  not ' 


sutllclent  to  admit  his  dedaration.  The  fact 
of  impending  death  and  consciousness  of  it 
on  the  part  of  a  wounded  i)erson  may  be 
proven  by  circumstances.  In  a  prosecution 
for  murder,  in  which  It  is  sought  to  intro- 
duce a  dying  declaration,  the  court  should, 
in  the  absence  of  the  jury,  hear  evidence  as 
to  the  circumstances  under  which  the  dec- 
laration was  made  to  determine  what  state- 
ments, If  any,  were  made  in  extremis,  and 
should  permit  these  only  to  be  Introduced, 
allowing  defendant  to  introduce  any  state- 
ments made  afterwards  for  the  purpose  of 
lessening  or  destroying  the  force  of  the  dy- 
ing declaration.**  Coyle  v.  Commonwealth, 
93  S.  W.  584,  587,  122  Ky.  781  (quoting  and 
adfH[>tlng  1  Greenl.  Bv.  i  158). 

Dying  declarations  must  be  made  when 
the  party  making  them  realizes  his  impend- 
ing death  and  motives  for  falsehood  may  be 
presumed  to  have  been  lost  in  the  despair 
of  life.  Where  one  who  received  two  ugly 
and  severe  wounds,  from  which  he  died  with- 
in a  week,  twice  expressed  the  belief  that  he 
would  never  recover,  declarations  made  by 
him  concerning  the  homicide  were  admissi- 
ble. Patterson  t.  State,  54  South.  696,  699, 
171  Ala.  2. 

The  admissibility  of  dying  statements  is 
not  affected  by  the  means  by  which  decedent 
became  conscious  that  he  is  dying,  provided 
that  he  is  really  conscious  of  the  fact  and 
impressed  with  the  solemnity  of  his  situa- 
tion. Smith  V.  State,  71  S.  E.  606,  607,  9  Ga. 
App.  403. 

A  statement,  made  by  one  makiag  a  dy- 
ing declaration,  that  he  entertained  no  hope 
of  recovery;  that  he  made  the  declaration  la 
that  frame  of  mind — ^was  competent  and  suf- 
ficient to  show  that  he  was  without  hope  of 
recovery,  though  he  also  stated  that  he  did 
not  know  what  the  future  had  In  store  for 
him.  The  fact  that  one  who  had  been  fatal- 
ly wounded  had  not  been  told  by  his  physi- 
cian that  his  wound  was  fatal  did  not  ren- 
der a  dying  declaration  inadmissible,  when 
it  was  made  under  the  belief  that  he  could 
not  recover.  Code  Civ.  Proc  |  1870,  provid- 
ing that  in  criminal  actions  the  declaration 
of  a  dying  person,  made  under  a  sense  of  im- 
pending death,  may  be  admitted  in  evidence, 
is  declaratory  of  the  existing  law  that  the 
belief  that  a  fatal  wound  had  been  received, 
and  that  death  was  about  to  ensue,  was  suf- 
ficient to  render  a  dying  declaration  admissi- 
ble, and  a  person  who  had  been  fatally 
wounded,  and  who  was  in  sore  diatress  there- 
from, and  who  believed  that  he  would  not 
recover,  and  who  was  soon  about  to  die,  was 
a  "dying  person,"  and  a  statement  made  in 
that  belief  relating  to  the  cause  of  his  injury 
is  admissible,  where  it  appears  that  ha  sub- 
sequently died  from  the  direct  effects  of  the 
wound,  though  he  may  have  revived  after 
making  the  statement,  or  may  have  lived  a 
considerable  time  thereafter,  and  may  have 
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again  begun  to  hope  for  recovery. '  People  v. 
Cord,  108  Pac  511,  613,  157  Oal.  662. 

Where  deceased,  who  died  nine  or  ten 
days  after  he  was  wounded,  on  the  day  be- 
fore his  death  said  to  his  brother  in  reply 
to  a  Question  as  to  how  he  was :  "Same  as  a 
dead  man.  I  will  never  get  out  of  here" — 
his  declarations  as  to  what  hie  was  dotog 
when  wounded,  as  to  how  he  was  wounded, 
and  that  he  hacl  been  shot  in  the  knee,  were 
properly  admitted  as  dying  dedaratlons. 
Kennedy  v.  Commonwealth  (Ky.)  100  S.  W. 
242,  243. 

Where  deceased  stated  Just  before  a  dec- 
laration as  to  the  shooting  that  it  wasr  ''all 
off  with  him,"  and  that  he  was  a  "dead  one," 
and  asked  for  a  priest,  the  declaration  was 
admissible  as  a  dying  declaration.  State  .T* 
Kelleher,  100  S.  W.  470,  477,  201  Mo.  614. 

On  a  trial  for  homicide,  decedent  died 
within  a  fraction  of  a  day  after  having  made 
declarations  with  respect  to  the  manner  in 
wMrti  her  injuries  were  received.  She  had 
disposed  of  her  only  child  lA  expectation  of 
ber  approaching  death,  and  bad  received  the 
last  rites  of  her  church  iii  the  belief  that 
death  was  imminent  Her  attending  physl 
dan  held  out  some  hope  to  her  that  she  tt^ht 
nltlmately  recover.  Held,  that  the  court 
correctly  received  tiie  declaratioma  as  her 
dying  declarations.  People  v.  Stacy,  104  N. 
X.  Supp.  615,  618,  119  App.  DIv.  748. 

Decedent,  after  being  shot,  lived  for 
several  days,  during  which  time  he  remained 
bopefnl  of  his  recovery,  but  on  the  day  of  his 
death,  and  about  10  or  15  minutes  before 
he  died,  he  stated  to  his  physician  that  he 
was  going  to  die,  and  asked  him  to  send  for 
his  family.  Held,  to  constitute  a  sufficient 
predicate  for  the  admission  of  his  statement 
as  to  the  circumstances  of  the  shooting 'as  a 
dying  declaration.  Rice  Vi.  State,  1€6  S<  WJ 
1156,  1165,  51  Texr.  Cr.  H:  256.  

Contradictory  statements  as  to  exp^ctii- 
tlon  of  impending  death  may  prevent  the  ad- 
mission of  a  statement  as  a  dying  declara- 
tion. It  will  not  be  presumed  that  a  man 
who  has  been  injured,  though  seriously,  must 
necessarily  feel  that  he  Is  about  to  die  so  as 
to  render  his  declaration  admissible  tcs  a  dy- 
ing declaration.  A  statement  by  decedent 
that  he  was  of  the  opinion  that  he  wss  not 
going  to  get  well  is  expressive  of  uncertainty 
and  doubt,  and  produces  the  conviction  that 
decedent  had  net  lost  M  hope  of  recovery, 
so  as  to  render  hfs  declaration  of  the  cir- 
eumstances  of  the  homicide  admissible  as  a 
dying  declaration.  Bilton  v.  Territory,  09 
Paa  168,  168.  1  Okl.  Cr.  R.  586. 

Where  decedent,  having  been  cut  by  de- 
fendant, lingered  nearly  two  weeks,  sufTerlng 
from  peritonitis,  when  he  had  a  chill,  and  the 
next  day  fras  worse  and  he  then  made  an 
alleged  dying  declaration  that  defendant  had 
cut  him  to  death,  three  days  after  which 


he'  died,  the  srurrounding  circumstances  con- 
stituted a  sufficient  predicate  fbr  the  admis- 
sion of  sudi  declaration.  McBwen  v.  State, 
44  South.  619,  621, 152  Ala.  38. 

The  rule  requiring  proof  that 'declara- 
tions offered  as  "dying  declarations''  were 
made  by  declarant  when  in  extremis  does  not 
require  that  it  be  sbowii  that  they  were 
made  while  be  was  literally  breathing  his 
last,  but  is  satisfied  wlien  it  Is  shown  that  the 
declarant  died  from  the  wound  from  which 
he  was  suffering  at  the  time  they  were  made, 
and  that  such  wound  was  the  direct  and 
proximate  result  of  the.  act  which  the  dec: 
larations  tend  to  describe.  State  v.  Byrd, 
111  Pac.  407,  415,  41  Mont  585. 

Where  deceased  was  shot  in  the  stomach 
at  close  range,  and»  when  lying  down,  with  all 
his  entrails  hanging  outside  of  his  body,  he 
said,  **I  have  been  shot  to  death  by  Isidore 
for  nothing,"  and  died  a  few  hours  after,  the 
statement  was  admissible  aa  a  dying  declara* 
tion;  it  being  one  made  under  sense  of  im- 
pending, death.  State  V.  Augustus,  56  South. 
551,  552,  129  La.  617. 

In  the  trial  of  a  murder  case,  if  at  the 
time  of  making  declarations  the  condition  of 
the  woundbed.  party  making  them,  the  nature 
of  hii»  wounds,  the  length  of  time  after  mak- 
ing the  »declaratiops  before  he  expired,  and 
all  dix^umstaQces,  make  a  prima  facie  case 
that  be  was.  In  the  article  of  deatlfk  and  con-, 
scious  of  14s  condition  when  be  made  the 
decJ^{rat^QQS».aiiicb  d^Uuratiooa  are  admissi- 
ble jp .  evidence  under  proper  Instructions, 
thougfti  ^  pejTson-  may  not  have  expressed 
his  ^nscioqsnesa  of  Impending  dissolution. 
J[efferson.v.  State,  73.^.  E.  499,501^  137  Ga, 
382. 

Evidence  that  deceased,  on  being  asked 
if  she  knew  she  was  fatally  wounded,  said 
shedidj  and  that  she  knew  she  was  going  to 
4ie,  is  a  sufficient  predicate  for  admission  as 
dying  declarations  of  her  statements  then 
made.  Heniuburg  v.  State,  43  South.  959, 
151  Ma.  26. 

Wltere,  on  a  proseeation  for  murd^,  it 
appeared  that,  on  the  monii&g  before  de- 
ceased died,  he  called  his  brother  to  hii^  bed- 
side and  told  him  he  could  not  get  well  and 
that  he  then  called  a  certain  woman  and 
asked  her  to  make  him  a  cigarette,  stating  it 
would  be  the  last  one  she  would  ever  make 
him,  such, fact  constituted  a  sufficient  predi- 
cate for  a  "dying  declaration.**  Brown  v. 
State,  43  South.  194,  196,  160  Ala.  25  (dttng 
Gregory  v.  State,  37  South.  259,  140  Ala.  16  i 
McQueen  v.  State,  10  South.  483,  94  Ala.  50k 

Where  the  court  charged  thai;,  before 
dying  declarations  might  be  considered  as 
evidence,  the  Jury  should  be!  satisfied  that  the 
declaration  of  decedent  was  actually  made 
by  him  while  in  the  article  of  death  and 
conscious  of  his  condition,  it  was  not  error  to 
charge,  in  immediate  connection  therewith, 
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that  it  was  not  necessaiy  tliat  the  decedent 
should  have  expressed  himself  as  believing 
that  he  was  in  a  dying  condition,  but  that 
consciousness  of  his  condition  might  be  in- 
ferred from  the  nature  of  the  wound  or 
from  ot^er  circumstances.  Bamett  v.  State, 
70  S.  E.  868,  869,  136  Oa.  65. 

Snbjeet  of  statement 

V 

Where,  in  a  prosecution  f6r  homicide,  a 
dying  declaration  contains  unimportant  ex- 
pressions of  opinion,  which,  taken  in  con- 
nection with  the  entire  declaration  are  not 
prejudicial,  the  entire  declaration  is  admis- 
sible. Cleveland  v.  Commonwealth  (Ky.)  101 
S.  W.  931,  932. 

"Dying  declarations"  are  such  as  are 
made  by  a  party,  relating  to  the  facts  of  the 
injury  of  which  he  afterwards  dies,  under 
the  fixed  belief  and  moral  conviction  that  his 
death  is  impending  and  certain  to  follow  al- 
most immediately,  without  opportunity  for 
repentance,  and  In  the  absence  of  all  hope 
of  avoidance,  when  he  has  despaired  of  life, 
and  looks  to  death  as  inevitable  and  at  hand. 
Brom  V.  People,  74  N.  Ei.  790,  ,792,  216  111. 
148  (quoting  and  adopting  definition  in  Star- 
key  V.  People,  17  IlL  17,  21). 

<*  'Dying  declarations*  are  admitted  as  an 
evident  exception  to  the  rule  that  hearsay 
evidence  is  inadmissible  and  must  be  confin- 
ed to  the  circumstances  Immediately  connect- 
ed with  the  fatal  injury."  The  statements 
admitted  must  be  limited  to  the  res  gestae, 
and  the  deceased  must  be  permitted  to  speak 
only  of  the  transactions  causing  the  death 
with  such  accompanying  statements  and  con- 
duct as  may  throw  light  upon  It  State  r. 
Doris,  94  Pac.  44,  49,  51  Or.  136,  16  L. 
R.  A.  (N.  S.)  660. 

On  a  prosecution  for  murder,  statements 
of  deceased  that  a  certain  person  had  re- 
quested him  to  arrest  defendant,  who  was 
drunk  and  crazy  and  had  run  his  family  out 
of  the  house,  and  that  deceased  had  shot 
defendant  in  self-defense,  such  statements 
constituting  a  part  of  a  dying  declaration, 
were  incompetent.  State  v.  Horn,  lOS  S.  W. 
69,  74,  204  MO.  528. 

< 

It  is  not  error  to  admit  evidence  of 
dying  declarations  of  decedent  that  "he  shot 
me  for  nothing,"  over  objection  that  this  was 
a  mere  expression  of  opinion  by  decedent, 
and  not  a  declaration  of  fact  Washington 
V.  State,  73  S.  E.  512,  515,  137  Ga.  218. 

A  dying  declaration  in  these  words,  "Oh, 
Liordy!  Willie  shot  me  for  nothing,  without 
any  cause,"  was  not  objectionable  as  a 
statement  of  a  conclusion  rather  than  a  fact. 
McMillan  V.  State,  57  S.  E.  309,  128  Ga.  25. 

A  dying  declaration  that  defendant  de- 
liberately shot  decedent  while  general  in  its 
nature,  was  not  objectionable  as  being  a 
mere  conclusion  of  declarant  State  v.  Field- 
ing, 112  N.  W.  539,  540, 135  Iowa,  255. 


Ttaie  of  deatb 

On  a  prosecution  for  murder,  the  dec- 
larations of  decedent  made  in  view  of  death 
and  within  two  hours  of  her  death  as  to 
the  details  of  the  crime  were  admissible. 
Bricker  v.  Commonwealth  (Ky.)  102  S.  W. 
1175. 

IV^iitten  o*  ond 

A  competent  "dylBg  de^aration"  can  be 
made  by  acts  instead  of  words,  as  by  nod- 
ding the  head  and  pointing,  where  declarant 
is  unable  to  speak.  People  v.  Madas,  94  N. 
E.  857,  859,  201  N.  Y.  3^,  Ann.  Gas.  1912B, 
22a 

A  "dying  declaration''  need  not  be  re- 
duced to  writing  in  order  to  render  it  com- 
petent but  may  be  evldenoed  partly  by  writ- 
ing and  partly  by  parol.  Klrby  v.  State, 
44  South.  38,  41,  161  Ala.  66. 

The  fundamental  rule  governing  the  ad- 
missibiUty  of  "dying  declarations"  is  that 
it  must  appear  by  proof  by  the  party  offer- 
ing such  declarations  that  they  were  made 
under  a  sense  of  impending  death,  and  it  is 
sultident  if  it  sattefactorlly  appears,  in  any 
mode,  that  they  were  made  under  that  sanc- 
tion. No  particular  form  In  the  statement  of 
dying  declarations  Is  required,  ajod,  where  a 
dying  declaration  taken  down  in  writing 
shows  that  the  declarant  "states  and  de- 
clares that  he  is  now  sick  and  nigh  unto 
death  and  Is  fUUy  aware  that  his  death  is 
now  certainly  approaching  him  in  his  present 
condition  from  a  mortal  wound  inflicted  upon 
his  person,"  the  disclosure  of  the  record  fur- 
nishes a  reasonably  proper  foundation  for 
the  introduction  of  the  declaration,  especial- 
ly where  death  soon  followed  the  making  of 
the  declaration.  State  v.  Brown,  87  S.  W. 
519,  522,  188  Mo.  451. 

Where  a  witness  testified  that  decedent 
repeatedly  told  her  that  he  was  going  to  die, 
it  was  proper  to  permit  the  state  to  prove 
the  declarations  decedent  made  to  the  wit- 
ness as  to  the  circumstances  surrounding  the 
infliction  of  the  fatal  wounds  as  a  dying 
declaration,  though  decedent  had  previously 
made  a  dying  declaration  to  another  person 
which  had  been  reduced  to  writing.  Pate  v. 
State,  43  South.  343,  344,  150  Ala.  10. 

DYKE 

Where  occurrences  are  not  intrusions  of 
igneous -rocks  or  matter  between  sedimentary 
beds,  characteristic  of  dykes,  but  according 
to  the  testimony,  the  fractures  are  filled  with 
minute  angular  fragments  of  sedimentary 
bed  rock,  limestone,  and  clay,  by:ecciated  ma^ 
terlal,  in  places,  recemented  with  caldte,  it 
is  inappropriate  to  tefm  the  occurrences 
"dykes,"  but  the  more  appropriate  term 
would  be  "faulting  fracture."  Grand  Central 
Min.  Go.  V.  Mammoth  Min.  Co.,  83  Pac.  648, 
681,  29  Utah,  490. 
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DYNAMITE 

An  Information  for  the  malicious  plac- 
ing of  an  explosive  near  a  dwelling  house, 
aescribtng  the  explosive  as  "nitroglycerin," 
commonly  known  as  •'dynamite*'  or  "giant 
powder,"  was  not  objectionable  for  indef- 
initeness  as  to  the  explosion  charged,  the 
substances  all  being  nitroglycerin  explo- 
slTes.  People  V.  Swalle,  107  Pac  134,  136, 
12  CaL  App.  1Q2. 


DYNAMO 

A  **dynamo'*  or  "generator**  Is  a  mech- 
anism which  generates  electromotive  force 
by  moving  a  closed  circuit  in  a  magnetic 
Held.  In  re  Oharles  Town  Light  &  Ppwer 
Co^  183  Fed.  160,  166. 

A  *'dynamo"  1b  a  machine  for  generat- 
ing or  converting  mechanical  energy  into 
electricity.  Angola  Ry.  ft  Power  Ck>.  T. 
Bntz  (In^)  dS  N.  El  818,  819. 
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L&O.  E. 

Xbe  letters  **B.  &  O.  E.,**  as  used  in  a 
receipt,  mean  "errors  and  omissions  except- 
ed/' Where  one  baa  an  unliquidated  demand 
and  the  debtor  sends  a  check  to  his  attorney 
with  a  receipt  to  be  signed  by  the  creditor, 
and  the  latter  receives  the  check,  though  pro* 
testing  that  a  much  larger  sum  is  due  him, 
and  signs  a  receipt  under  seal  containing  the 
stipulation  that  in  consideration  of  the 
amount  of  the  check  he  releases  the  creditor 
from  all  claims  and  demands  whatsoever,  the 
receiving  and  retaining  of  the  sum  offered 
and  the  signing  of  the  receipt  constitute  a 
good  accord  and  satisfaction  binding  on  the 
creditor,  though  he  entered  on  the  receipt 
the  letters  "E.  &  O.  E."  T.  B.  Redmond  & 
Co.  V.  Atlanta  &  Birmingham  Air  line  By., 
68  S.  E.  874,  877,  129  Ga.  133. 

EACH 

As  all  or  eTory 

The  word  "every"  is  not  always  synony- 
mous with  the  word  "each.**  Griffin  v.  In- 
terurban  St  R.  Ca,  72  N.  B.  1X42,  180  N. 
Y.  638. 

In  a  tax  deed  reciting  the  sale  of  several 
tracts,  the  use  in  the  granting  clause  of  the 
words  "and  each  and  every  separate  tract 
and  parcel  thereof,"  in  addition  to  the  statu- 
tory form  designating  the  property  conveyed 
as  '*the  real  property  last  hereinbefore  de- 
scribed,'' indicates  a  purpose  to  convey  all 
the  land  sold.  Gibson  v.  KuefTer,  77  Pac. 
282,  283,  09  Kan.  634. 

Where  the  record  shows  that  a  party  ex- 
cepted to  the  giving  of  "each**  of  several  in- 
structions, and  likewise  excepted  to  the  re- 
fusal to  give  "each**  of  several  requested 
instructions,  his  exceptions  were  properly  re- 
served; the  word  "each,**  though  not  appro- 
priate to  designate  several  collectively  with- 
out considering  them  severally,  being  suffi- 
cient to  raise,  objections  to  instructions  sever- 
ally when  designated  by  it  as  objected  to. 
Delaney  v.  Johnson,  128  S.  W.  859,  860,  95 
Ark.  181. 

As  api«oe 

The  word  "each,"  in  a  bequest  to  testa- 
trix's two  children  of  20  shares  of  stock  and 
12  shares  of  other  stock  or  the  value  of  $5,- 
000  "each,**  should  a  change  be  made  in  the 
Investments,  applies  not  only  to  the  cash  be- 
quest but  to  the  stock  bequest,  and  under 
the  bequest  the  legatees  are  each  entitled  to 
the  designated  number  of  shares  of  stock. 
Palmer  v.  Palmers*  Estate,  75  Atl.  130,  132, 
106  Me.  25,  19  Ann.  Cas.  1184. 

Botb  distlncriiislied 

A  majority  of  "both**  boards,  as  used  in 
ft  statute  providing  that  a  majority  of  mem- 


bers elect  of  both  the  board  of  aldermen  and 
the  general  council  shall  constitute  a  quorum 
for  the  transaction  of  business  in  Joint  ses- 
sion, means  a  majority  of  the  members  taken 
as  a  whole,  and  not  a  majority  of  each  board 
considered  separately.  The  word  "both'*  is 
not  synonymous  with  the  word  "each." 
Davis  V.  Glaus,  100  S.  W.  263,  264,  125 
Ky.  4. 

As  eaoli  one  Inditldiially 

"Each,"  as  used  in  an  instruction  that  a 
reasonable  doubt  is  not  a  mere  possible  - 
doubt,  but  a  fair  doubt,  growing  out  of  the 
evidence  or  lack  of  evidence,  and  exists  when 
"each**  juror  is  unable  to  say  that  he  has 
an  abiding  conviction  to  a  moral  certainty 
of  the  truth  of  the  charge,  etc.,  is  a  distribu- 
tive adjective,  and  means  "when  the  same 
thing  is  to  be  predicated  of  all  the  individ- 
uals considered  distributively,  or  one  by 
one.**  It  denotes  or  refers  to  either  one  of 
the  persons  mentioned,  or  every  one  of  any 
number  separately  considered.  State  v. 
Thompson,  87  Pac  709,  712,  31  Utah,  228 
(citing  Standard  Diet ;  3  Words  and  Phras- 
es, p.  2299). 

Joint  or  soToral  obligation  ereatod 

The  word  "each,**  in  a  contract  by  which 
four  guarantors  guaranteed  to  plaintiff, 
"each**  to  the  amount  of  $6,000,  the  payment 
of  a  note,  imports  severalty  in  the  ordinary 
acceptance  of  the  term,  and  the  liability^  of 
the  guarantors  under  contract  is  several,  and. 
an  action  against  one  guarantor  alone  for 
9^5,000  is  maintainable  as  against  the  objec- 
tion of  defect  of  parties  In  not  joining  the 
remaining  guarantors.  Delaware  County 
Nat.  Bank  v.  King,  96  N.  Y.  Supp.  964,  955, 
47  Misc.  Rep.  447. 

» 

EACH  AND  EVERY  PART 

Though  an  insurance  policy,  providing 
that  the  entire  policy  shall  be  void  for  breach 
of  warranty  or  condition,  may  be  a  divisi- 
ble contract,  the  addition  of  the  words  "each 
and  every  part**  renders  it  susceptible  to 
but  one  construction,  and  that  is  that  it  is 
indivisible.  Sullivan  v.  Mercantile  Town 
Mut  Ins.  Co.,  94  Pac.  676,  680,  20  OkL  460, 
129  Am.  St.  Rep.  761. 

EACH  CAR 

Where  a  municipal  ordinance  provides 
for  a  specified  tax  per  year  on  street  cars 
"for  each  car  running  within  the  said  bor- 
ough,'* the  borough  may  collect  the  tax  on 
each  car  running  having  a  separate  number, 
and  such  car  need  not  be  scheduled  and  run 
every  day,  nor  for  the  whole  of  any  particu- 
lar day.  Borough  of  Braddock  v.  Mononga- 
hela  St  Ry.  Co.,  28  Pa.  Super.  Ct  262,  264. 


EACH  DAY  ACTUAIXT  ENGAGED      209 


EARNEST 


EACH  DAT  AGT^AXXY  EKOAOED 

See  Actually  BngagedL 

EACH  lilHE  OF  TAX  BOIiIi 

The  phrase  "each  line  of  the  tax  roll 
tctoally  extended,"  as  used  in  Laws  1892,  p. 
1750,  c  686,  I  23,  anthoriztng  each  supervisor 
to  charge  one  cent  for  each  line  of  the  tax 
roll  actually  extended  by  Mm,  refers  to  the 
extension  of  the  tax  Into  each  of  the  columns 
of  the  roll  set  apart  for  the  Tartous  taxes 
levied,  so  that,  if  there  are  three  special  tax- 
es levied  by  the  same  assessment  roll  as  the 
general  taxes,  there  are  as  many  extensions 
of  a  line  as  additional  columns  provided  for 
for  each  special  and  general  tttx.  Pearsall 
V.  Brower,  105  N.  Y.  Supp.  207;  208,  120  App. 
Div.  584. 

EACH  IK>OATIOH 

Where  goods  are  inspired  in -store  No.  2, 
a  rider  on  the  p<^licy  allowing  removal  to  a 
store  in  B.,  and  stipulating  that  during  re- 
moval the  policy  shall  attach  in  '*each  loca- 
tion*' In  proportion  to  the  value  in  each,  and 
after  removal  in  new  location  only,  does  not 
insure  the  goods  while  in  transit  The  rid- 
er by  the  words  "each  location"  meant  the 
store  No.  2  and  the  designated  storehouse, 
and  under  its  operation  the  policy  covered 
none  of  the  goods  except  such  as  should  be 
in  one  or  the  other  of  thoiie  storehoasea 
Goodhue  v.  Hartford  Fire  Ins.  Co.,  67  N.  E. 
645,  184  Mass.  41. 


The  phrase  **each  offense/*  In  an  act 
making  it  unlawful  for  any  corporation  op- 
erating an  electric  street  railway  to  permit 
the  operation  of  cars  without  providing 
screens  for  the  protection  of  motormen,  and 
making  any  corporation  violating  the  act 
liable  to  the  state  for  a  certain  penalty  for 
eiich  offense,  is  uncertain  as  ttf-  what  con- 
stitutes a  violation,  whethe^  each  trip  of  each 
car  or  each  day's  operation,  and  thie  statute 
cannot  be  enforced.  Beaumont  Traction  Co. 
V.  State,  122  S.  W.  615,  618,  57  Tex.  Civ.  App. 
605. 


In  Code  Civ.  Proc.  S  1176,  allowing  each 
party  six  peremptory  challei^e^  the.  words 
"each  party"  do  not  mean  each  individual  lit- 
igant, but  mean  each  side  to  the  controversy 
to  be  decided  by  the  Jury,  so  that,  if  there 
are  only  two  sides  in  the  case,  viz.,  the  pros- 
ecution and  defense,  there  should  be  only  six 
diallenges  allowed  to  defendants  collectively; 
but,  where  there  are  many  defendants  con- 
flicting claims  or  interests  which  may  be  de- 
termined one  way  or  the  other  by  the  Jury, 
duplicate  peremptory  challenges  should  be  al- 
lowed. Lane  v.  Fenn,  120  N.  Y.  Supp.  237, 
243,  66  Ifisc.  Rep.  336. 
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SAGH  VZOLATIOH 

For  marking  as  **puce  cider  vinegar'*  bar- 
rels containing  artificial  coloring  matter,  in 
violation  of  Agricultural  Law,  cumulative 
penalties  are  recoverable  under  section  53,  Im- 
posing  a  penalty  for  "each*'  violation,  though 
the  barrels  are  sold  or  kept  for  sale  as  a  sin- 
gle lot  People  V.  Albion  Cider  &  Vinegar 
Co.,  118  N.  Y.  Supp.  15,  16,  133  App.  Div.  865. 

EARLIEST  POSSIBLE 

In  a  contract  of  sale,  defendant's  require- 
ment that  the  shipment  of  goods  should  be 
the  "earliest  possible"  must  be  construed  as 
meaning  that  the  goods  should  be  sent  as 
soon  as  plaintiff  could  possibly  send  them, 
and  signified  rather  more  than  that  the  goods 
should  be  sent  within  a  reasonable  time. 
Robinson  Clay  Product  Co.  v.  American  Loco- 
motive Co.,  107  N.  Y.  Supp.  69,  7i,  66  Misc. 
Rep.  589. 

EARLY  AS  CONVENIENT 

A  release  which  expresses  a  promise  to 
cancel  and  return  tbe  note  itself  as  "early  as 
convenient^'  is  not  rendered  executory  by 
the  Quoted  words.  Lowrey  v.  Danforth,  69 
S.  W.  89,  41,  95  UtK  App.  44L 

EARLY  SPRING 

Where  a,  preliminary  staifcemwt  alleged 
conception  of  ap .  invention  "in  tbe  early 
spring"  ,of  1900»  such  phrase  neceasarilj 
means  not  earlier  at  tibe  utmost  than  March 
lat,  and  probably  not  that  early.  Blehards 
V.  Meissner,  24  App.  D.  O.  305,  806. 

EARN 

BARKED  ANB  COUECTEB 

The  phrase  "earned  .and  collected,"  as 
used  in  a  partnership  agreement  or  dissolu- 
tion that  the  second  party  shall  transfer  all 
gains  of  said  business  other  than  moneys 
"earned  and  collected,"  does  not  include  out'> 
standing  uncollected  accounts.  Scudder  v. 
Perce,  114  Pac.  571,  572,  159  Cal.  429. 

EARHEB  lANB 

Land  conveyed  to  a  railroad  comiiany 
after  its  fulfillment  of  the  conditions  of  a 
grant,  is  spoken  of  as  "earned  land."  United 
States.  V.  Northern  Pac.  R.  Co.,  170  Fed.  864, 
855. 

EARNEST 

The  term  "earnest  money"  is  used  to  dis- 
tinguish a  payment  made  to  bind  the  bargain 
on  the  sale  of  property.  Hillyard  v.  Ban- 
chor,  118  Pac.  67,  70,  85  Kan.  516  (citing  8 
Words  and  Phrases,  p.  2302). 

"Earnest,"  in  the  civil  law,  is  the  money 
which  one  of  the  contracting  parties  deliv^ 
ered  to  the  other  at  the  time  of  the  contract^ 
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and  is  presumed  to  be  a  forfeit,  in  the  ab- 
sence of  eridence  tbat  tbe  parties  Intended  to 
bind  themselves  by  an  Irrevocable  contract 
Legier  v.  Braughn,  49  Sonth.  22,  23,  123  IjBl. 
463. 

The  original  Idea  of  "earnest,"  In  the 
Roman  law,  signified  the  conclusion  of  the 
contract,  and  it  is  that  idea  which  obtains  In 
the  common-law  jurisdictions,  and  under  the 
statutes  of  fraud  of  England,  and  of  some  of 
the  states  of  this  Union.  But  now  the  giv- 
ing and  receiving  of  earnest  money  though 
evidence  of  a  completed  bargain,  is  consider- 
ed of  no  importance,  or  of  the  smallest  im- 
portance, in  ascertaining  whether  property 
has  passed  by  virtue  of  such  bargain;  that 
question  being  determined  by  the  nature  of 
the  bargain,  concludjed  by  the  giving  of  the 
earnest.  Under  Justinian,  the  eifect  of  the 
giving  and  receiving  of  "arrha**  was  to  enable 
the  contractants  to  retain  the  privilege  of 
withdrawing  from  the  contract  on  certain 
conditions,  and  the  same  effect  is  attributed 
to  the  giving  and  receiving  of  the  equivalents 
*'arrhes''  and  "earnest,?  by  the  Codes  of 
France  and  of  Louisiana,  respectively.  An 
agreement  for  the  sale  of  real  estate,  there^ 
fore,  which  contemplates  the  passing  of  prop- 
erty, not  immediately  and  by  virtue  there- 
of, but  by  an  act  to  be  executed  at  a  later 
date  and  which  in  other  respects  contains  the 
elements  essential  to  a  sale,  Is  a  '"promise  of 
sale,"  and  when  made  with  the  giving  of 
earnest  may  be  receded  from  by  either  of  the 
parties;  "he  who  has  given  the  earnest,  by 
forfeiting  it,  and  he  who  has  received  it,  by 
returning  the  double,"  as  expressly  provided 
by  article  2463,  relating  to  when  a  "promise 
to  sell  amounts  to  a  sale."  (Civ.  Code.  arts. 
2462,  2463).  Smith  v.  Hussey,  43  South.  002, 
904,  119  La.  32  (citing  Statutes  of  Fraud  of 
Eng.  [29]  Car.  11,  c.  8,  {  17;  Elgee  Cotton 
Cases,  22  Wall.  [90  U.  S.]  195,  22  L.  Ed.  863; 
BenJ.  Sales  [2d  Ed.]  pp.  260,  262;  Howe  v. 
Hayward,  108  Mass.  55,  11  Am.  Rep.  306; 
Gut  Brae.  [Am.  Transl.]  145;  Just.  Insti- 
tutes, III.  24;  Marcade,  art.  1590,  Code  Na- 
poleon [our  Code,  art  2463];  6  Marcade,  p. 
172 ;  24  Laurent,  p.  37). 

"£}arnest*'  means  a  part  payment  of  the 
purcluuse  price  of  property.  It  is  a  term  tak- 
en from  the  civil  law  and  was  more  generally 
used  in  connection  with  sales  of  personalty 
"to  bind  the  bargain."  A  contract  to  convey 
certain  described  land  for  a  certain  sum  per 
acre,  provided  that  the  money  was  paid 
within  three  years  of  the  date  thereof  and 
reciting  the  payment  In  cash  of  $25  "by  way 
of  earnest,"  was  not  a  mere  option  but  a 
contract  of  sale  which  could  be  specifically 
enforced.  Davis  v.  Martin,  59  S.  E.  700,  146 
N.  C.  281. 

The  statutory  meaning  of  the  word  "earn- 
est" is  part  payment,  and  it  must  be  a  real 
payment.  Groomer  v.  McMillan,  128  S.  W. 
285,  287,  143  Mo.  App.  612. 


The  term  ''earnest  money,"  as  used  in  a 
contract  by  the  owner  of  land  with  a  broker 
for  its  sale  providing  that  commissions  should 
be  due  and  payable  "on  the  settlement  of  all 
sales  (for  instance,  after  a  purchaser  signs  a 
proposition  and  puts  up  earnest  money  with 
the  contract  to  settle  the  balance,  cash  re- 
quired on  the  first  payment  March  1st,  1910, 
then  the  commissions  will  be  due  and  payable 
on  that  settlement,  but  where  a  purchaser  setr 
ties  at  once  and  pays  the  cash  required  which 
otherwise  would  be  due  March  1st,  1910,  and 
the  contract  is  *  *  *  signed  up,  .in  that 
event,  commissions  are  due  on  that  settle- 
ment)," was  used  synonymously  with  "first 
payment,"  and  not  technically.  Kurtz  v. 
Payne  Inv.  Co.  (Iowa)  135  N.  W.  1075.  1078. 

A  broker  having  authority  to  sell  cer- 
tain land,  his  agent  made  a  contract  of  sale, 
and  received  a  |60  check  from  the  purchaser 
as  a  part  of  the  price.  The  check  was  laid 
on  the  broker's  desk  with  a  memoiandiini 
showing  what  it  was  for,  and  the  broker 
thereafter  transferred  the  check  to  his  prin- 
cipal in  settlement  of  his  monthly  account, 
and  the  principal  collected  the  check.  Held, 
that  the  check  became  earnest  money  suffl- 
cient  to  bind  the  contract  under  the  statute 
of  fraud&  Chouteau  Land  &  Lumber  Co.  v. 
Chrisman,  102  S.  W.  973,  975,  204  Mo.  371. 

EARNING  CAPACITY 

See  Capacity  to  Earn  Money. 
As  pix>perty,  see  Property. 

In  determining  one*s  'temlng  capacity ,** 
in  assessing  damages  for  his  death  the 
amount  of  his  income  is  an  important  ele- 
ment of  consideration^  but  the  final  inquiry 
is  as  to  what  he  is  capable  of  earning.  Mem- 
phis Consolidated  Gas  &  Electric  Co.  v.  Let- 
son,  135  Fed.  969,  976,  68  C.  C.  A  453. 

EARNINGS 

See  Based  on  Actual  Earnings;  Future 
Earnings;  Future  Loss  of  Earnings; 
Gross  Earnings;  Loss  of  Earnings; 
Net  Earnings ;  Traffic  Earnings. 

The  word  "earnings"  means  the  fruit  or 
reward  of  labor,  the  price  of  services  per- 
formed. Mitchell  V.  Chicago,  R.  I.  &  P.  Ry. 
Co.,  114  N.  W.  622,  625,  138  Iowa,  283 ;  Jones 
V.  NicoU,  131  N.  Y.  Supp.  341,  343,  72  Misc. 
Rep.  483. 

The  word  "earnings,"  as  used  in  Gen. 
St.  1902,  I  836,  declaring  that  no  assignment 
of  future  earnings  shall  be  valid  as  against 
an  attaching  creditor  of  the  assignee,  unless 
made  to  secure  a  bona  fide  debt  or  unless  re- 
corded, is  used  in  the  same  sense  as  the  word 
"wages."  Berlin  Iron  Bridge  Co.  v.  Connecti- 
cut River  Banking  Co.,  57  Atl,  275,  276,  76 
Conn.  477. 

The  term  "wages,"  as  distinguished  from 
salary,  is  commonly  understood  to  apply  to 
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compensaUon  for  manual  labor,  skilled  or  xwr 
skilled,  paid  at  stated  times,  and  measured 
by  the  day,  week,  month,  season,  or  piece,  but 
not  by  the  job.  It  Is  not  so  broad  as  "earn- 
ings," which  comprehends  returns  from  skill 
and  labor  in  whatever  way  acquired.  First 
Nat  Bank  of  Wilkes-Barre  v.  Bamom,  100 
Fed.  245,  247. 

The  word  "earnings"  embraces  a  larger 
class  of  credits  than  the  term  "wages."  It 
covers  all  comx)ensation  for  services  and  may 
even  include  expenditures,  as  well  as  labor; 
and  where  an  employ^  receives  fixed  wages 
and  board,  tiie  board  is  a  portion  of  his  earn- 
ings. Bums  T.  Maurer,  131  N.  Y.  Supp.  344, 
345,  72  Miac  Bep.  481. 

The  words  "Interest  or  earnings"  In  a 
will  whereby  testator  gave  property  to  trus- 
tees to  control  and  pay  the  interest  or  earn- 
ings to  his  children  for  life,  with  gift  over  to 
their  heirs,  and  whereby  he  provided  that  on 
the  death  of  a  child  leaving  no  living,  heirs 
the  spouse  of  the  cfailil  mi^t,  if  living,  re- 
cdre  annually  a  egpedfied  stim  of  the  interest 
money  due  the  deceased,  and  in  case  of  the 
death  of  a  child  leaving  no  living  heirs  his 
estate,  principal  and  interest,  should  be  di^ 
vided  equally  with  the  grandchildren,  are 
synonymous  with  each  other,  and  with  the 
word  "Income"  in  its  ordinary  sense.  Ex 
parte  Humbird,  80  AU.  209,  211,  114  Md.  627. 

Where  a  salesman  is  employed  oa  a  com- 
mission basis,  with  a  provision  that  he  shall 
be  allowed  a  drawing  aocojunt  of  $00  per 
week  for  living  expenses,  to  be  Aedueted!  from 
any  earnings  on  the  commission  basis,  such 
installments,  in  the  absence  of  a  breach  of 
contract  by  the  employ^,  are  "earnings," 
within  Code  Civ.  Proc.  §  1391,  making  earn- 
ings, to  the  extent  of  10  per  cent  thereof 
subject  to  execution.  HoIIen^erv.  Frleden- 
berg,  112  N.  Y.  Supp.  467,  468,  60  Misc.  Rep, 
56a 

A  salary  is  "earnings,"  tor  it  is  the  di- 
rect fruit,  or  is  supposed  to  be,  of  labor; 
and  evidence  *  that  one  earned  a  salary  of  a 
certain  amount,  though  years  before  he  was 
injured,  if  it  be  shown  that  he  possessed  the 
same  qualities  just  befbre  he  was  injured  as 
he  did  wh«i  he  made  such  earnings,  is,  we 
think,  admissible  as  tending  to  show  what 
his  earning  capacity  was  when  he  was  in- 
jared;  its  weight  and  probative  force  to  be 
determined  by  the  jury.  El  Paso  Electric 
Ry.  Ck).  V.  Murphy,  109  S.  W.  480,  491,  49 
Tex.  CLt.  App.  586. 

lUvidokU  ov  set  eaminss 

The  "earnings"  of  a  corporation  organ- 
ised for  the  sale  of  property  mean  the  net 
proceeds  of  the  property  converted  into  mon- 
ey. Baldwin  v.  Miller  &  Lux,  92  Pac  1030, 
1084, 152  Gal.  454. 

"The  word  'earnings'  itoay  mean  either 
gross  or  net  receipts  of  a  business,  or  of  the 
income  of  a  laborer,  according  to  the  con- 


nection in  ^hich  it  may  be  used,  and  which 
of  these  two  meanings  is  to  be  given  the 
word"  as  used  in  a  contract  "is  a  question  of 
construction.  If  the  meaning  to  be  given 
it  is  not  ascertainable  from  the  context,  and. 
if  it  is  doubtful  what  was  meant  and  intend- 
ed by  the  parties,  resort  may  be  had  to  pa- 
rol testimony  to  ascertain  the  surrounding 
circumstances  and  from  such  facts  ascertain 
the  intention  of  the  parties  which  must  pre- 
vail. •  ♦  ♦"  A  contract  providing  that 
whereas  guarantor  had  sold  all  the  tools  used 
in  operating  a  log  boom,  together  with  the 
management  thereof,  and  guaranteed  that 
vendee  should  be  secure  In  continuing  the 
management  thereof,  until  the  sum  specified 
should  be  earned  to  vendee,  and  therefore 
guarantor  and  his  surety  agreed  to  pay  ven- 
dee such  sum,  less  the  amount  earned,  and 
signed  by  guarantor  and  his  surety  alone, 
meant  that  the  net  earnings  of  the  manage- 
ment of  the  log  boom  and  not  the  gross  earn- 
ings were  guaranteed  to  amount  to  the  sum 
specified.  Loomis  v.  MacFarlane,  91  PaC. 
466,  407,  SO  Or.  129. 

A  statute  regulring  railroads  to  make 
statements  giving  the  amount  of  the  capital 
stocli,  annual  gross  and  net  earnings,  etc., 
when  considered  in  the  light  of  the  history 
of  legislation  on  the  subject  of  railroad  taxar 
tion  and  thQ  construction  placed  on  such  leg- 
islation, requires  the  ascertainment  of  the 
value  of  railroad  propeTty  for.  tarationt 
which  valuation  includes  all  the  pi^perty  of 
the  railroad,  except  that  spedflcally  exempt, 
and  the  state  board  of  tax  commissioners  la 
assessing  the  property  of  a  railroad  must 
take  into  consideration  its  money  on  hand  <a 
on  deposit,  and  the  money  on  hand  cannot 
be  retaxed  as  money;  the  word  "earnings" 
signifying  money,  and  ^*net  earnings"  the 
sum  received  in  excess  of  operating  expenses. 
Clark  V.  Vandalia  B.  Co.,  86  N.  B.  851,  854, 
172  Ind.  409.  . 

Earnings  by  mental  effort 

"Earnings"  mean  the  gains  of  a  person 
derived  from  services  or  labor  without  the 
aid  of  capital.  Earnings  imply  more  than 
labor.  One  has  relation  to  mental  effort,  and 
the  other  to  physical  endeavor.  Jones  v. 
NicoU,  131  N.  Y.  Supp.  341,  343,  72  Mlsc  Bep. 
483. 

Froflta 

As  profit,  see  Profit 

Where  a  bank  contracted  to  sell  its  entire 
capital  stock  and  bills  of  discount  at  a  stipu- 
lated time,  but  to  retain  its  earnings  up  to 
that  date,  the  word  "earnings"  meant  the 
profits  of  the  bank  in  the  ordinary  course  of 
Its  business,  and  did  not  Include  a  recovery 
under  a  judgment.  Livingston  County  B^nk 
V.  First  State  Bank,  121  S.  W.  451,  453,  136 
Ky.  546. 

It  has  been  said  that  the  "profits"  de« 
rived  from  capital  Invested  in  business  can- 
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not  be  considered  as  earnings,  but  in  many 
cases  profits  derived  from  the  management 
of  a  business  may  properly  be  considered  as 
measuring  earning  power.  This  Is  especially 
true  where  the  business  is  one  which  requires 
and  receives  the  personal  attention  and  labor 
of  the  owner.  Mitchel  v.  Chicago,  R.  I.  & 
P.  Ry.  Co.,  114  N.  W.  622,  625,  13S  Iowa,  283. 

As  separata  estate 

See  Separate  Estate. 

EARNINGS  OF  VOYAGE 

The  "earnings  of  the  voyage,*'  which  a 
shipowner  is  required  by  the  statute  to  sur- 
render in  order  to  obtain  a  limitation  of  lia- 
bility for  losses  occurring  on  such  voyage, 
are  those  only  of  the  particular  voyage  which 
exposed  the  passengers  or  property  to  risk; 
and  where  a  steamship  was  engaged  in  mak- 
ing regular^  trips  across  the  Atlantic  from 
Havre  to  New  York  and  return,  discharging 
her  passengers  and  cargo  at  each  terminal 
port,  each  of  the  trips  between  such  ports 
constitutes  a  voyage,  within  the  meaning  of 
the  statute,  and,  in  proceedings  for  limitation 
of  liability  for  claims  arising  out  of  the  sink- 
ing of  the  ship  in  collision  while  on  her  way 
from  New  York  to  Havre,  the  owner  is  not 
required  to  surrender  the  earnings  of  the 
preceding  trip  from  Havre  to  New  York.  La 
Bourgogne,  139  Fed.  433,  436,  71  C.  C.  A.  489. 


Bee  Tax— Taxation. 

EARTH 

BABTHBNWAMB 

See  Decorated  Earthenware;  Common 
Earthenware;     iStained   Earthenware. 

EASEMENT 

See  Afiirmative  Easement;  Apparent 
Easement;  Continuous  Easement;  XUs- 
continuous  Easement;  Implied  Ease- 
ment; Necessary  Easement;  Negative 
Easement;  Noucontiuuous  Easement; 
Private  Easement;  Quiasi  Easement; 
Secondary  Easement;  Unlimited  Con- 
veyance of  an  Easement;  Urban  Ease- 
ment 

Subject  to  easement,  see  Subject  to. 

"An  'easement'  is  a  right,  witholit  profit, 
created  by  grant  or  prescription  which  the 
owner  of  one  state  may  exercise  in  or  over 
the  estate  of  another  for  the  benefit  of  the 
former.*'  Rodefer  v.  Pittsburg,  O.  V.  &  C. 
E.  Co.,  74  N.  E.  183,  186.  72  Ohio  St,  272,  70 
L.  B.  A.  844  (quoting  and  adopting  definition 
in  Greenwood  Lake  &  P.  J.  H.  Co.  v.  New 
York  &  G.  L.  R.  Co.,  31  N.  E.  874,  875,  134 
K  Y.  435,  439) ;  Reeve  v.  Duryee,  129  N.  Y. 
Supp.  748,  750,  144  App.  Div.  647 ;  Yeager  v. 
Tuning,  86  N.  E.  657,  658,  79  Ohio  St  121,  19 
L.  R.  A.  (N.  S.)  700,  128  Am.  St.  Rep.  679; 
Manheimer  y.  Gudat,  106  N.  Y.  Supp.  461,  55 


&fisc.  Rep.  330  (quoting  and  adopting  defini- 
tion  in  Greenwood  Lake  &  P.  J.  R.  Co.  v.  New 
York  &  G.  L.  R.  Co.,  31  N.  E.  875.  134  N.  Y. 
439). 

An  easement  ia  defined  as  a  right  which 
one  proprietor  baa  to  some  profit,  benefit,  or 
lawful  use  out  of  or  over  the  estate  of  anoth- 
er proprietor.  Henslee  v.  Boyd,  1X)7  S.  W. 
128, 129,  48  Tex.  Civ.  App.  494 ;  Consolidated 
Gas  Co.  of  Baltimore  v.  City  of  Baltimore, 
61  Ati.  532,  533.  534,  101  Md.  641,  1  L.  B.  A. 
(N.  S.)  263,  109  Am.  St  Rep.  584. 

An  "easement*  is  a  charge  or  burden  up- 
on the  land  of  one  for  the  b^iefit  of  an- 
other. Blake  T.  Boye,  88  Pac  470,  472,  88 
Colo.  55,  8  L.  R.  A.  (N.  S.)  418. 

An  ''easement,*'  though  only  an  Incor- 
poreal right,  is  an  interest  in  land  created  by 
grant  or  agreement,  expressed  or  implied,  con- 
ferring a  right  on  the  owner  thereof  to  some 
profit,  benefit,  dominion,  or  lawful  use  out  of 
or  from  the  estate  of  another.  Oates  v.  Town 
of  Headland,  45  South.  910,  911, 164  Ala.  603. 

An  easement  implies  necessarily  a  fee 
in  another,  and  it  follows  that  it  is  a  right 
by  reason  of  such  ownership  to  use  the  laud 
for  a  special  purpose,  and  one  not  inconsist- 
ent with  the  general  property  in  the  land 
of  the  owner  of  the  fee;  his  property  lights, 
however,  to  be  exercised  in  such  way  as  not 
to  unreasonably  interfere  with  the  special 
uae  for  which  the  easement  was  acquired^ 
Cincinnati,  H.  A  D.  R.  Ck>.  y.  Waefater,  70 
N.  B.<974,  975,  70  Ohio  St  118. 

An  easement  'In  a  public  street  or  high- 
way is  the  public  and  common  right  to  use 
the  same  for  the  passage  of  persons  and  prop- 
erty, and  purposes  incidental  thereto."  L. 
Realty  Co.  v.  Johnson,  100  N.  W.  94,  95,  92 
Minn.  363/66  L.  R..A.  439, 104  Am.  St  Rep. 
677  (citing  Newell  v.  Minneapolis,  L.  &  M. 
Ry.  Co..  27  N.  W.  839,  35  Minn.  112,  59  Am. 
Rep.  803;  Ensworth  v.  Lord,  42  N.  W:  389, 
40  Mtnn.  837). 

"Strictly  speaking,  a  right  to  cut  and 
take  ice  Is  perhaps  more  in  the  nature  of  a 
profit  a.  prendre  than  an  easement,  though 
it  comes  within  the  definition  of  an  'ease- 
ment* which  was  given  by  Chief  Justice  Shaw 
in  Ritger  v.  Parker,  8  Cush.  (62  Mass.)  145,  54 
Am.  Dec  744,  and  which  was  quoted  with  ap- 
proval by  the  court  in  Owen  t.  Field,  102 
Mass.  90.'*  A  lease,  for  a  round  sum,  of 
premises  on  the  shores  of  a  pond,  to  be  used 
for  a  dwelling  house,  and  other  buildings  for 
the  ice  business,  and  providing  that  the  les- 
sor leases  to  the  leasee  the  right  to  cut  and 
take  ice  from  the  pond,  and  that  the  leasee, 
in  aduxtion  to  the  rent  shall  dellTer  to  the 
lessor  as  much  ice  as  shall  be  required  for 
two  families  during  the  lease,  annexes  the 
right  to  take  ice  to  the  leased  premises  as  an 
easement  or  a  profit  a  prendre.  Walker  Ice 
Co.  V.  American  Steel  &  Wire  Co.,  70  N.  E. 
937^  939,  185  Mass.  463. 
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An  easement  Is  a  privilege  wlthoot  profit 
which  the  owner  of  one  neighboring  tenement 
has  of  another,  existing  In  respect  to  their 
several  tenements,  by  which  the  servient  own- 
er Is  obliged  to  snffer  or  not  to  do  something 
on  his  own  land  for  the  advantage  of  the 
dominant  owner;  and  It  may  be  affirmative 
la  Its  nature,  permitting  an  active  use  of  the 
servient  tenement  to  the  benefit  of  a  dominant 
estate,  or  it  may  be  negative  only,  as  for  the 
right  of  Hgfat  and  air.  In  which  case  an  ac- 
tive nse  is  not  allowed.  Bemero  v.  McFar- 
land  Real  Estate  Co.,  U4  S.  W.  631,  534,  134 
Mo.  App.  290. 

An  '^easement**  Is  a  right  in  one  person 
to  do  certain  acts  on  another's  land,  or  to 
compel  such  other  to  refrain  from  doing  cer^ 
tain  acts  thereon.  In  strictness  the  term  does 
not  include  the  authority  of  a  landowner  to 
use  a  way  from  her  residence  over  land  the 
legal  title  to  which  she  retained.  German 
Savings  &  Loan  Society  v.  Gordon,  102  Pac. 
W^  737,  54  Or.  147,  26  U  R.  A.  (N.  S.)  81*1. 

A  claim  by  the  owner  of  cutting-stone 
rl^ts  of  the  right  to  have  tracks  kept  on 
the  land,  to  be  used  for  the  shipment  of  his 
freight,  is  the  dalm  of  "easement'*  in  the 
land.  Oman  v.  Bedford-Bowling  Green  Stone 
Ca,  134  Fed.  64,  69, 67  O.  €.  A.  lOa 

The  actual  occupation  of  a  street  by  gas 
pipes  under  a  franchise  amounts  to  the  ac- 
quiaitlon  of  an  '^easement'*  Consolidated 
Gas  Co.  of  Baltimore  v.  Mayor,  etc.,  of  Balti- 
more, 61  Atl.  682,  534,  101  Md.  541,  1  L.  K. 
A.  (N.  S.)  268,  109  Am'.  St  Rep.  584. 


Id  dftaoMitia* 
lements 

An  "easement  of  way"  Is  not  an  apparent 
and  continuous  easement  and  does  not  pass 
upon  tbe  severance  of  the  tenement  unless  It 
is  a  way  of  necessity,  or  the  operative  words 
of  the  conveyance  are  sufficient  to  grant  It 
de  novo.  Young  v.  Pennsylvania  R.  Co,,  62 
AtL  529,  531,  72  N.  J.  Law,  94. 


As  appnrtenmat  ta  l«»d. 

A  right  of  way  for  an  Irrigation  ditch, 
and  the  right  to  receive  water  from  or  dis- 
charge the  same  on  land,  constitute  ''ease- 
ments,*' which  may  attach  to  other  lands  as 
incidents  or  "appurtenances."  A  deed  pro- 
viding that  the  grantee  should  not  use  an 
iirigation  ditch  except  to  convey  water  to 
the  north  half  of  a  certain  section  for  use 
thereon,  unless  by  the  consent  of  the  grantor, 
created  an  easement  which  by  use  became 
'"appurtenant"  to  such  section,  and  was  not 
a  mere  easement  in  *'gyofls"  p0ifik>nai  to  the 
grantee.  Jones  v,  Deardorff,  87  Pac  213,  215, 
4  Cal.  App.  18  (citing  Hopper  v.  Barnes,  45 
Pac  874,  113  Cai.  636). 

A  grant  to  a  power  company  and  Its  suc- 
cessors and  assigns  forever  of  the  right  to 
go  on  land  on  the  bank  of  a  river  and  con- 
struct an  abutment  for  a  dam  and  keep  the 
sanie  in  repair  is  the  grant  of  an  **easement  I 


in  fe^'  appurtenant  to  the  grantee's  plant 
and  the  realty  on  which  it  is  situated,  so  as 
to  pass  to  its  successors,  where  at  the  time 
it  was  made  the  grantee  was  constructing,  on 
the  opposite  side  of  the  river,  a  plant  to  be 
operated  by  water  power  and  a  dam  for  that 
purpose,  to  the  knowledge  of  the  grantor. 
Sweetland  v.  Grants  Pass  Power  Co.,  79  Pac. 
337,  340,  46  Or.  85. 

Where  the  parties  to  a  conveyance  of  a 
water  right  treated  it  as  a  right  which  might 
be  transferred  from  one  piece  of  land  to  an- 
other and  as  possessing  the  nature  of  a  profit 
ft  prendre,  which  might  or  might  not  T)€  an- 
nexed as  an  appurtenant  to  a  particular  piece 
of  land  and  might  become  an  estate  In  fee,  It 
was  net  a  pure  "easement,"  which  is  not  sub- 
ject to  transfer  independent  of  the  land  to 
Which  it  is  appurtenant  Orane  v.  McMurtrie 
(N.  J.)  68  AU.  892,  893. 

Where  the  owner  of  a  tract  of  land  had 
constructed  a  ditch  prior  to  the  sale  and  con- 
veyance of  a  portion  of  the  land,  and  at  the 
time,  of  the  sale  the  ditch  was  a  benefit  to  the 
land  retained  by  the  vendor  because  it  drain- 
ed it,  and  a  beaeflt  to  the  land  sold  in  that 
it  furnished  water  for  irrigation  for  which 
the  VMidor  ctiarged  in  fixing  the  price  of  the 
land,  the  right  to  the  water  and  the  ditch  was 
a  quasi  *^easement"  which  passed  to  the  gran- 
tee as  an  appurtenance  to  land.  Fayther  v. 
North,  S3  Pac.  742,  746»  30  Utali,  156,  6  L. 
R.  A.  (N.  8.)  410. 

Under  Civ.  Code,  1 1104,  providliw  that  a 
transfer  of  real  property  passes  all  easements 
attached  thereto,  and  section  662,  providing 
that  a  thing  is  deemed  appurtenant  to  land 
when  it  is  by  right  used  with  Hie  land  for  its 
benefit,  and  section  801,  providing  that  the 
right  to  receive  water  from  or  discharge  wa- 
ter on  another's  land  is  an  "easement,"  a  con- 
veyance of  a  water  ditch,  with  a  right  to 
convey  water  therein,  and  "all  the  rights, 
privileges,  immunities,  franchises,  and  ease- 
mentS"  thereto  belonging,  conveys  an  exten- 
sion of  the  ditch  made  by  the  grantor  for  the 
purpose  of  using  the  same  as  an  easement 
and  as  an  appurtenant  to  the  ditch,  and  the 
extension  was  not  subject  to  levy  under  an 
execution  against  the  grantor.  Pogue  v.  Col- 
lins, 80  Pac.  623,  624,  146  OaL  435. 

An  easement  can  be  created  only  by  deed 
or  by  prescription.  Yeager  v.  Tuning,  86  N. 
B.  657,  668,  79  Ohio  St  121,  19  L.  R.  A.  (N. 
8.)  700,  128  Am.  St.  Rep.  679. 

An  easement  is  not  capable  of  manual 
delivery,  being  an  Incorporeal  right  acquired 
by  grant  or  prescription.  le  Blond  v.  Town 
of  Peshtigo,  123  N.  W.  157,  160,  140  Wis.  604, 
25  L.  R,  A.  (N.  S.)  511. 

An  easement  Is  an  interest  In  land  ca- 
pable of  creation  or  transfer  only  by  operation 
of  law,  by  grant,  or  by  prescription.  Pren- 
tice V.  McKay,  98  Pac.  1081,  1083,  38  Mont 
114. 


EASEMENT 


2U 


EASEMENT 


An  "easement"  is  a  species  ot  corporeal 
hereditament,  and  is  such  as  interest  in  land 
as  may  come  within  the  statute  of  frauds, 
and  can  be  acauired  only  by  grant,  express 
or  implied,  or  by  prescription,  which  presuj)- 
poses  a  grant  to  have  existed.  An  alleged 
"easement,"  consisting  of  a  passageway 
through  certain  doors  from  the  rotunda  of 
a  hotel  to  a  saloon,  was  within  the  statute  of 
frauds  and  could  be  acquired  only  by  ex- 
press grant,  or  by  prescription  presupposing 
a  grant  to  have  existed.  Belser  v.  Moore,  84 
S.  W.  219,  221,  73  Ark.  296. 

EssA&tial*— Doniiiuu&t  aad  servient  es- 
tates 

The  essentials  of  an  ''easement"  are  the 
dominant  and  servient  tenements,  and  the 
right  of  fishery  is  an  "easement  if  it  Is  the 
servitude  whidi  the  servient  tenement  must 
yield  to  the  dominant  tenement,  the  upland," 
and  if  an  easement  may  be  gained  by  pre- 
scription. Hume  V.  Rogue  River  Packing  Co., 
92  Pac.  1065, 1073,  51  Or.  237,  31  L.  R.  A.  (N. 
S.)  396.  131  Am.  St  Rep.  732  (quoting  and 
adopting  the  definition  in  2  Black.  Com.  39). 

"In  every  instance  of  a  private  'eaae- 
ment'  (that  is,  an  easement  not  enjoyed  by 
the  public),  there  exists  the  characteilstic 
feature  of  two  distinct  tenements — one  domi- 
nant, and  the  other  servient."  ConfioUdated 
Gas  Co.  of  Baltimore  ▼.  Mayor,  etc.,  of  Balti- 
more, 61  AU.  532^534,  101  Md.  641,  1  L.  R. 
A.  (N.  S.)  263,  109  Am.  St  Rep.  6S4. 

As  estate 

See  Estate. 

Fee 

See  Fee;  Fee  Simple. 

As  freehold 

See  Freehold. 

As  highwuj 

See  Highway. 

As  inoorporeal  l&ereditament 

An  ''easement"  of  a  right  of  way  is  an 
incorporeal  hereditament  Dahlberg  v.  Haeb- 
erle,  59  Ati.  92,  93,  71  N.  J.  Law,  514. 

All  "easements"  are  Incorporeal;  mere 
rights.  Invisible,  and  intangible.  'Chey  are 
incorporeal  hereditaments.  Kansas  &  G.  P. 
Ry.  Co.  V.  Burns,  79  Pac.  238,  239,  70  Kan. 
627. 

An  "easement"  is  only  an  incorporeal 
right.  Gates  v.  Town  of  Headland,  45  South. 
910,  911,  154  Ala.  503 ;  Le  Blond  v.  Town  of 
Peshtigo.  123  N.  W.  157,  160,  140  Wis.  604, 
25  JL  R.  A.  (N.  S.)  511;  Consolidated  Gas 
Co.  of  Baltimore  v*  Mayor,  etc.,  of  Baltimore, 
61  Atl.  532-534,  101  Md.  541,  1  L.  R.  A.  (N. 
S.)  263,  109  Am.  St  Rep.  584. 

"That  a  valid  appropriation  of  water 
from  a  natural  stream  constitutes  an  'ease- 
ment' in  the  stream,  and  that  such  easement 
is  an  incorporeal  hereditament,  the  appro- 
priation being  in  perpetuity,  cannot  well  be^ 


disputed."  Willey  ▼.  Decker,  73  Pac  210, 
225,  11  Wyo.  496,  100  Am.  St  Rep.  939  (quot- 
ing and  adopting  definition  in  Wyatt  v.  Lari- 
mer &  Weld  irrigation  Co.,  33  Pac.  144,  18 
Colo.  298,  36  Am.  St  Rep.  280). 


As  Inevjaliraaee 

See  Incumbrance. 

As  an  interest  In  land 

An  "easement"  is  an  estate  in  real  prop- 
erty, and  its  grant  is  within  the  statute  of 
frauds.  Howes  v.  Harmon,  81  Pac.  48,  49, 
11  Idaho,  64,  69  li.  R.  A.  568,  114  Am.  St 
Rep.  255. 

An  "easement"  is  a  servitude  upon  and 
differs  from  an  interest  in  or  lien  upon  the 
land.  It  is  not. a  part  of  but  is  so  much 
carved  out  of  the  estate  in  the  land,  and  is 
as  much  a  thing  apart  from  such  an  estate, 
as  a  parcel  of  the  land  itself  conveyed  from 
it  Jackson  v.  Smith,  138  N.  X.  Supp.  654, 
656,  153  App.  Div,  724. 

An  "easement''  is  essentially  and  inher- 
ently an  interest  in  land,  being  an  estate  im- 
posed upon  a  servient  tenement.  Consolidat- 
ed Gas  Co.  of  Baltimore  v.  Mayor,  etc.,  of 
Baltimore,  61  Aa  532,  534,  101  Md.  541,  1 
L.  R.  A.  (N.  S.)  263, 109  Am.  St  Rep.  584. 

An  "easement"  Is  an  interest  in  land, 
and  the  title  is  said  to  lie  in  grant  Shaw  v. 
SUte,  28  South.  390,  392,  125  Ala.  80 ;  Belser 
V.  Moore,  84  S.  W.  219.  221,  73  Aril.  296; 
Prentice  v.  McKay,  98  Pac.  1081,  38  Mont 
114;  Consolidated  Gas  Co.  of  Baltimore  v. 
Mayor,  etc.,  of  Baltimore,  61  AtL  532-534, 
101  Md.  541,  1  L.  R.  A.  (N.  S.)  263,  109  Am. 
St  Rep.  5^. 

■ 

A  perpetual  right  reserved  in  a  contract 
to  have  carried  by  a  ditch  and  furnished  the 
owner  of  certain  lands  sufficient  water  to  ir- 
rigate them  constitutes  an  "easement**  in  the 
ditch,  which  is  real  estate.  Farmers*  High 
Line  Canal  &  Reservoir  Co.  v.  New  Hamp- 
shire Real  Estate  Co.,  92  Pac  290,  294,  40 
Colo.  467. 

As  IrreToeable  Ueense 

An  express  oral  license,  becoming  IrreTo- 
cable  by  execution,  by  expenditures  In  per- 
manent improvements  in  reliance  thereon,  in- 
uring to  the  benefit  of  the  licensor,  if  relat- 
ing to  the  use  or  occupation  of  real  estate, 
becomes  an  easement.  Shaw  v.  Profitt,  110 
Pac.  1092,  1093,  57  Or.  192,  Ann.  Cas.  1913A, 
63. 

As  land 

See  Land. 

Idoense  distlnsnislied 

"A  license  is  an  authority  given  to  do 
some  act  or  acts  on  the  land  of  another, 
without  giving  any  estate  in  the  land  itself. 
It  differs  from  an  easement  in  that  the  lat- 
ter is  a  permanent  interest,  with  a  right  at 
all  times  to  enter  and  enjoy  it,  while  the  con- 
tinuance of  the  former  depends  on  the  will  of 
the  person  who  has  created  it**    There  is  a 
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distinction  between  an  easement  and  a  li- 
cense, although  In  some  cases  it  Is  difficult 
to  see  a  substantial  difference  between  tbem. 
An  easement  is  a  privilege  in  land  founded 
apon  a  deed  or  other  writing,  or  upon  a  pre- 
scription. It  is  a  permanent  interest  in  an- 
other's land,  with  the  right  to  enjoy  it  fully 
and  without  objection.  It  may  attach  to  the 
land,  and  pass  with  the  dominant  tenement 
as  an  appurtenant  thereto.  Asher  t.  John- 
son, 82  S.  W.  300,  301,  118  Ky.  702  (quoting 
5  Lawson,  Rights,  Rem.  &  Pr.  |  2668). 

The  distinction  between  an  "easement" 
and  a  "license"  is  well  settled.  "An  'ease- 
ment* •  ♦  •  is  a  liberty,  privilege,  or  ad- 
vantage in  land,  without  profit,  and  existing 
distinct  from  the  ownership  of  the  soil;  and 
it  has  appeared  also  that  a  claim  for  an  ease- 
ment must  be  founded  upon  a  deed  or  writ- 
ing, or  upon  prescription  which  supposes  one. 
It  is  a  permanent  interest  In  another's  land, 
with  a  right  to  enjoy  it  fully,  and  without  ob- 
stmction."  Hazelton  v.  Putnam  (Wis.)  3 
Chand.  117,  121  (quoting  and  adopting  Aug. 
Water  Courses,  316). 

The  right  of  an  "easement**  must  be 
founded  upon  a  grant  by  deed,  or  upon  pre- 
scription, for  it  is  a  permanent  interest  in 
another's  land  with  a  right  of  enjoyment, 
whereas  a  mere  license  is  but  an  authority  to 
do  a  particular  act  or  series  of  acts  upon  an- 
other's land  without  possessing  any  estate 
therein.  Dawson  v.  Western  Maryland  R. 
Co.,  68  Atl.  301,  305,  107  Md.  70,  14  L.  R.  A. 
(S.  S.)  809,  126  Am.  St  Rep.  337,  15  Ann. 
Cas,  678. 

The  modern  cases  distinguish  between 
an  "easement"  and  a  "license.*'  A  daim  for 
an  easement  must  be  founded  upon  grant  by 
deed  or  writing,  pr  upon  prescription,  which 
sappoaes  one,  for  it  is  a  permanent  interest 
In  another's  land,  with  a  right  at  all  times 
to  enter  and  enjoy  it.  But  a  license  is  an 
authority  to  do  a  particular  act  or  series  of 
acts  upon  another's  land,  without  possessing;^ 
any  interest  therein.  It  is  founded  in  person- 
al confidence,  and  is  not  assignable.  This 
distinction  between  a  privilege  or  easement, 
carrying  an  interest  in  land,  and  requiring  a 
writing  within  the  statute  of  frauds  to  sup- 
port it,  and  a  license  which  may  be  parol,  is 
qnlte  subtle,  and  it  becomes  quite  difficult,  in 
some  of  the  cases,  to  discern  a  substantial 
difference  between  them.  The  marked  and 
leading  distinctions  between  easement  and  li- 
cense are  that  in. the  former  there  is  a  per- 
manent interest  in  the  land  for  some  specified 
period,  amounting  to  an  estate  in  the  land, 
which  is  assignable,  is  irrevocable,  and  gives 
a  right  at  all  times  to  enter  and  remain  in 
possession,  during  its  continuance, .  while  the 
latter  is  a  mere  authority  to  enter  upon  the 
land  of  another  for  a  temporary  purpose  and 
to  do  a  particular  act  or  series  of  acts  upon 
the  land,  is  revocable  at  pleasure  before  act- 
ed on,  is  not  assignable,  and  gives  no  estate 
or  Interest  in  the  land  upon  which  the  act  or 


acts  are  to  be  done.  Another  incident  of  a 
technical  license  is  that  no  consideration  is 
necessary  to  Its  validity  as  such.  It  should 
therefore,  on  that  ground,  be  distinguished 
from  an  agreement,  the  breach  of  which 
would  entitle  the  party  injured  to  an  action 
or  other  legal  remedy.  A  parol  license  to 
cut  and  carry  away  standing  timber,  when 
fully  executed  before  revocation,  constitutes 
a  good  defense  to  an  action  of  trover, 
brought  by  the  person  giving  the  license,  to 
recover  the  value  of  the  timber.  Pierrepont 
V.  Barnard,  6  N.  Y.  279,  288. 

With  reference  to  real  estate,  *  license" 
is  a  permission  or  authority  to  do  a  particu- 
lar act  or  series  of  acts  on  the  land  of  an- 
other without  possessing  any  estate  therein. 
So,  with  reference  to  personal  property,  "li- 
cense" implies  and  carries  the  power  to  do 
some  act  upon  or  in  reference  to  or  to  do 
something  with  the  property  of  another. 
Herein  it  differs  from  an  easement.  The 
word  "easement"  always  implies  an  interelM 
in  the  land.  Bobbs-M errill  Oo.  y.  Straus,  139 
Fed.  155, 188  (citing  5  Words  and  Phrases,  p. 
4133);  Borough  BiU  Posting  Co.  v.  Levy,  129 
N.  Y.  Supp.  740,  742, 144  App.  Div.  784. 

An  "easement"  is  distinguished  from  a 
license  in  that  an  easement  confers  an  inter- 
est in  the  land  and  Invests  the  owner  with 
privileges  that  he  cannot  be  deprived  of  at 
the  mere  will  or  wish  of  the  proprietor  of  the 
servient  estate,  while  a  license  confers  no  in- 
terest in  the  land,  is  generally  granted  by  pa- 
rol, and  may  be  revoked  by  the  licensor  at 
pleasure,  and,  being  a  personal  privilege,  is 
not  assignable,  and  usually  amounts  to  an 
excuse  for  what  would  otherwise  be  a  tres- 
pass. Rittenhouse  v.  Swango  (Ky.)  97  S.  W. 
743,  744  (dtlng  Wllklns  v.  Irvine.  33  Ohio  St 
138), 

* 

A  license  in  respect  of  real  property  is 
authority  to  do  a  particular  act  or  series  of 
acts  on  the  land  of  another  without  possess- 
ing an  estate  or  interest  therein,  while  an 
easement  always  implies  an  interest  in  the 
land  involving  two  distinct  elements,  a  dom- 
inant tenement  to  which  the  right  is  appurte- 
nant, and  a  servient  tenement  upon  which 
the  servitude  is  imposed;  but  a  license  is  in 
the  nature  of  a  personal  privilege  which  may 
be  revoked  before  any  rights  have  been  as- 
serted under  it,  or  money  expended  on  the 
faith  thereof.  Where  an  easement  is  granted 
specifically  or  by  language  from  which  such 
an  Interest  Is  implied  under  settled  rules  of 
construction,  the  covenant  will  be  enforced 
accordingly,  but,  where  the  language  used  is 
of  doubtful  meaning,  it  is  for  the  court  to 
construe  the  grant  and  determine  whether  it 
is  of  a  permanent  interest  running  with  the 
land,  or  only  a  personal  privilege  affecting  the 
rights  of  the  parties.  Lehigh  &  N.  B.  R.  Co. 
V.  Bangor  &  P.  R.  Co.,  77  Atl.  552,  554,  228 
Pa.  350. 

"An  'easement'  is  a  privilege,  without 
profit,  which  the  owner  of  one  neighboring 
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tenement  bas  of  another  in  respect  of  their 
seyeral  tenements  by  prescription  or  by  grant 
by  which  the  servient  owner  is  obliged  to 
suffer  or  not  to  do  something  on  his  own  land 
for  the  advantage  of  the  dominant  owner, 
while  a  ^license'  is  an  authority  to  do  a  par- 
ticular act  or  series  of  acts  on  another*s  land 
without  possessing  any  estate  tlierein.  A  'li- 
cense,' when  executed,  will  prevent  the  own- 
er of  the  land  from  maintaining  the  cajse  or 
trespass  for  the  acts  done  under  it,  but  it  Is 
revocable  at  pleasure  and  will  not  be  a  de- 
fense to  an  act  done  after  it  is  revoked." 
Bodefer  v.  Pittsburg,  O.  V.  &  O.  R.  Co.,  74  N. 
E.  183,  185,  T2  Ohio  St  272,  70  L.  R,  A.  844 
(quoting  and  adopting  definition  in  Wolfe  v. 
Frost  [N.  Y.]  4  Sanf.  Oh.  72). 

A  reservation  in  a  deed  of  the  right  to 
connect  wash  lines  from  the  adjoining  yard 
owned  by  the  grantor  with  the  yard  of  the 
property  conveyed  was  a  reservation  of  an 
^'easement"  in  favor  of  the  actual  tenants  and 
occupant  of  the  adjoining  yard  and  not  a 
reservation  of  a  mere  personal  privilege  or 
license.  Steiner  v.  Petennan  (N.  J.)  68  Atl. 
1102,  1103  (citing  Gale,  Easem.  [Gibbons'  4th 
Ed.  1868]  pp.  20,  21). 

'  A  siding  or  switch  constructed  by  a  rail- 
road company  from  its  road  to  a  manufactory 
at  the  expense  and  over  the  land  of  the  lat- 
ter, solely  for  its  benefit,  and  for  the  sole 
purpose  of  affording  It  faciUtlea  for  receiv- 
ing and  shipping  freight,  and  under  a  writ- 
ten agreement  silent  as  to  the  lengtli  of  time 
it  is  to  remain,  may  not  be  maintained  by 
the  railroad  company  against  the  objection 
of  the  owner  of  the  manufactory.  The  agree- 
ment, so  far  as  the  right  of  the  railroad  com- 
pany is  concerned.  Is  not  an  "easement"  but 
merely  a  license  revocable  at  the  option  of 
the  licensor  or  his  grantee.  Rodefer  v.  Pitts- 
burg, O.  V.  &  C.  R.  Co.,  74  N.  E.  183,  184. 
72  Ohio  St.  2r2,  70  L.  R.  A.  844. 

A  permission,  given  without  consldera* 
tion  by  an  owner  for  the  use  by  a  township 
of  his  land  for  the  discharge  across  his  land 
of  the  surplus  water  of  an  artesian  well  sunk 
by  the  township  on  its  land  for  irrigation 
purposes  for  the  inhabitants  of  the  township, 
and  not  given  In  the  form  of  a  grant  or  con- 
veyance in  writing.  Is  a  mere  license,  subject 
to  revocation  by  the  owner  or  his  grantee; 
a  "license,"  in  real  estate,  being  an  authority 
to  do  a  particular  act  on  the  land  of  another 
without  possessing  any  estate  therein,  and 
being  founded  in  personal  confidence,  revoca- 
ble at  will ;  and  an  "easement"  being  a  priv- 
ilege In  land,  without  profit,  existing  distinct 
from  the  ownership  of  the  land,  founded  on  a 
grant  in  writing,  within  the  statute  of  frauds 
(Civ.  Code,  §  1238).  Butz  v.  Richland  Tp., 
134  N.  W.  895,  897,  28  S.  D.  442. 

Profit  k  prendre  distingnislied 

JSee  X'rotit  (a  Prendre. 


As  property 

See  Private  Property;   Property;   Real 
Property. 

Risltt  of  wfty 

See  Right  of  Way. 

RlC^bt   of   way   im  gross  distiacttlslted 

To  the  creation  of  a  right  of  way  that 
amounts  to  an  '^easement,"  and  not  merely 
to  a  rl^t  of  way  In  gross,  two  tenements  are 
necessary^  the  dominant,  to  which  the  right 
of  way  belongs,  and  the  servient,  upon  which 
the  obligation  rests.  The  principal  distinc- 
tion between  a  right  of  way  in  gross  and 
an  easement  is  found  in  the  fact  that  in  the 
first  there  is,  and  in  the  second  there  is  not, 
a  dominant  tenement  The  right  of  way  is 
in  gross,  and  personal  to  the  grantee*  because 
it  is  not  appurtenant  to  other  premises.  The 
owner  of  premises  may  grant,  the  right  of 
way  in  either  form,  and,  If  It  is  the  intention 
to  grant  a  right  of  way  in  gross,  there  is  no 
mention  of  dominant  premises.  If  the  grant 
is  of  an  easement,  it  is  always  made  for  the 
benefit  of  other  premises,  and  the  premises 
to  which  the  way  becomes  appurtenant  are 
described  in  the  grant  Where  B.  gave  P. 
an  option  on  land  by  an  agreement,  provid- 
ing that  P.  should  open  a  highway  across 
such  lands,  and  other  land  not  then  owned, 
but  to  be  acquired,  by  P.,  and  such  contract 
was  recorded,  the  option  exercised,  and  a 
deed  given,  making  no  reference  to  the  high- 
way, but  with  a  collateral  undertaking  con- 
tinuing the  agreement  to  open  the  highway, 
and  P.  acquired  the  other  land,  it  was  held 
that  the  agreement  as  to  the  highway  was 
only  an  executory  undertaking,  wholly  col- 
lateral to  the  land,  and  entirely  personal, 
creating  no  easement  Houston  ▼.  Zahm,  76 
Pae.  641,  644,  44  Or.  610,  65  L.  R.  A.  799  (cit- 
ing Wagner  ▼.  Hanna,  38  CaL  111,  116,  99 
Am.  Dec.  354). 

Riparian  rislits 

As  between  the  grantor  retaining  the 
'  ^ed  of  a  stream  and  the  grantee  of  the  rlpa, 
with  restrictions  or  limitations  by  contract 
as  to  boundaries  or  other  express  Umitatlous 
of  the  natural  riparian  rights,  the  rights  con- 
veyed may  perhaps  be  strictly  called  "ease- 
ments" or  "privileges,"  and  not  •'riparian 
rights."  But  as  between  the  grantee  of  these 
rights  from  the  riparian  owner,  who  retains 
title  to  the  bed  of  the  stream  and  to  lands 
0|verfiowed,  and  an  upper  riparian  owner  or 
occupant,  as  to  whom  the  grantor  and  those 
claiming  under  him  are  onfy  riparian  owners 
of  lower  riparian  lauds  with  their  Incidents, 
the  grantee,  as  deriving  title  to  certain  ripa- 
rian rights  from  such  lower  riparian  owner, 
may  be,  by  reason  of  such  grant,  a  riparian 
owner  and  entitled  as  against  upper  riparian 
owners  or  dlverters  to  all  the  rights  of  a  ripa- 
rian owner  conferred  upon  him  by  his  gran- 
tor, the  true  riparian  owner.  Technically 
and  legally,  perhaps,  such  rights,  which  are 
described  to  be  o^  the  character  ol  riparian 
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rigjits,  arise  by  nature,  by  reason  of  the 
ownership  of  riparian  lands;  but  they  are 
easements  which,  as  against  upper  riparian 
owners,  are  effective  only  to  the  extent  that 
their  exercise  comes  within  the  limits  of  the 
natural  riparian  rights  of  the  lower  owner. 
City  of  Paterson  v.  East  Jersey  Water  Ck)., 
70  Atl.  472,  480,  74  N.  J.  Eq.  49. 

S«nritiide  distinipiidfted 

Though  ''servitude"  and  "easement"  are 
often  nsed  indiscriminately,  the  latter  term 
generally  refers  to  a  burden  imposed.  Scud- 
der  T.  Watt,  90  N.  Y.  Supp.  005,  008,  98  App. 
DiT.  228. 

As  title 

The  enjoyment  of  an  ^'easement"  requires 
the  use  of  land,  and  to  use  is  to  possess.  An 
easement,  therefore.  Involves  possession, 
though  the  title  and  broader  right  of  posses- 
sion may  be  in  another.  In  a  technical  sense, 
the  claim  of  an  easement  in  property  admits 
title  in  another,  but  asserts  In  the  claimant 
such  right  of  possession  as  may  be  necessary 
to  the  enjoyment  of  the  easement.  A  Judg- 
ment in  favor  of  plaintiff  in  an  action  for 
trespass,  in  which  defendant  rested  his  right 
to  the  land  on  the  claim  of  title,  was  a  bar 
to  a  subsequent  action  by  def^idant  to  es- 
tablish his  right  to  the  use  of  the  land  on  the 
ground  of  an  easement  Sumrall  v.  Manlnni, 
OS  S.  W.  301,  d02, 124  Ky.  67. 

KABKMKUT  APPUBTJSlf ANT 

See  Appurtenance — ^Ai^pnrtenant 

EA8E1CEKT  BT  IMFUCATION 

See  Jmplied  Easement. 

ZASEMXKT  BT  PIUB8CBIPTION 

See  Prescription. 

BAgKMKJIT  TS  OB088 

The  right  of  profit  &  prendre,  the  right  to 
take  a  part  of  the  soil  or  produce  of  the  land, 
such  as  sand,  clay,  etc..  In  which  there  is  a 
supposable  value,  may  exist  in  "gross"  (that 
is,  nnattached  to  any  dominant  estate),  but  is 
usually  attached  to  such  an  estate.  Hopper 
V.  Herring,  67  Atl.  714,  715,  75  N.  J.  Law,  212. 

A  deed  whereby  for  value  one  grants  the 
right  to  lay  pipes  to  convey  petroleum,  to- 
gether with  all  rights  and  privileges  neces- 
sary to  the  enjoyment  of  the  grant  and  to 
the  removal  of  the  pipes,  the  pipes  to  be  laid 
within  ten  feet  of  the  line  of  the  grantor's 
property,  does  not  convey  a  mere  **easement 
in  gross."  Standard  Oil  Co.  v.  Budii,  66  Atl. 
427,  429,  72  N.  J.  Eq.  492. 

A  light  of  way  for  an  Irrigation  ditch, 
and  the  right  to  receive  water  from  or  dis- 
charge the  same  on  land,  constitute  ease- 
ments which  may  attach  to  other  lands  as  in- 
cidents or  ••appurtenances."  A  deed  provid- 
ing that  the  grantee  should  not  use  an  ir- 
rigation ditch  except  to  convey  "trater  to  the 
north  half  of  a  certain  section  for  use  there- 


on, unless  by  the  consent  of  the  grantor,  cre- 
ated an  "easement"  which  by  use  became  "ap- 
purtenant" to  such  section,  and  was  not  a 
mere  easement  in  "gross,"  personal  to  the 
grantee.  Jones  v.  Deardorff,  87  Pac.  213,  215, 
4  Cal.  App.  18  (citing  Hopper  v.  Barnes,  45 
Pac. 874,  113  Cal.  636). 

A  landowner  leased  to  a  bill  posting 
company  the  exclusive  privilege  of  erecting  a 
signboard  on  certain  lots  for  bill  posting  pur- 
poses; such  owner  reserving  the  right,  if  the 
property  was  sold  or  required  for  building 
purposes,  to  cancel  all  privileges  on  returning 
to  defendant  a  pro  rata  amount  of  the  yearly 
rent,  the  signboards  erected  by  the  company 
to  remain  its  property,  and  it  to  have  the 
right  to  remove  the  same  at  the  expiration  of 
the  lease  with  the  privilege  of  renewal. 
Held,  that  such  Instrument  was  neither  a 
lease  nor  a  mere  license,  but  was  an  easement 
in  gross  for  the  term  specified,  and  was  there- 
fore not  revocable  by  the  landowner  during 
such  term.  Borough  Bill  Posting  Co.  v.  Levy, 
129  N.  Y.  Supp.  740,  144,  App.  Div.  784. 

Where  the  owner  of  land  and  his  rela« 
dves  and  descendants  were  buried  in  a  small 
portion  of  the  land,  which  was  inclosed  and 
used  as  a  family  burying  ground,  the  pres- 
ence of  the  bodies  in  that  spot  did  not  estab- 
lish a  prescriptive  right  in  favor  of  his  later 
descendants  to  use  the  land  as  a  buryliiig 
ground,  and  to  restrain  the  disturbance  of  the 
graves  by  third  persons,  who  had  since  ac- 
quired the  land;  the  right  to  bury  In  a  given 
tract  not  being  an  easement  appurtenant, 
there  being  no  dominant  estate,  and  if  a  right 
in  press  in  favor  of  pecsons  or  individuals  it 
did  not  pass'  by  descent  Wooldridge  v. 
Smith,  147  8.  W.  1019,  1020,  248  Mo.  190,  40 
L.  B.  A.  (N.  S.)  752. 

EAST 

The  term  "east"  in  the  call,  "thence  east 
to  the  lands  of"  a  person  named,  used  in 
defining  the  limits  of  a  city  (Act  Feb.  3, 1882; 
Acts  1881-82,  p.  52,  c.  57),  has  a  well-estab- 
lished legal  meaning,  and  means  due  east, 
and  is  to  be  so  understood;  other  words  not 
being  used  qualifying  that  meaning.  City  of 
Roanoke  v.  Blair,  60  S.  B.  75,  76,  107  Va.  639. 

EAST  HAIiF 

.  Where  there  is  nothing  to  suggest  the 
contrary,  the  word  "half,"  in  connection  with 
the  conveyance  of  a  part  of  a  tract  of  land,  is 
interpreted  as  meaning  half  in  quantity.  The 
words  ''east  half  and  ''west  half"  In  a  deed, 
while  naturally  importing  an  equal  division, 
may  lose  that  effect  when  it  appears  that  at 
the  time  some  fixed  line  or  known  boundary 
or  monument  divides  the  premises  somewhere 
near  the  center,  so  that  the  expression  more 
properly  refers  to  one  of  such  parts  than  to 
a  mathematical  division  which  never  has  been 
made.  Gunn  v.  Brower,  105  Pac.  702,  703,  81 
Kan.  242. 
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The  word  "easterly"  Is  a  somewhat  in- 
definite term.  In  deeds  and  like  instruments, 
the  expression,  when  unqualified  and  where 
there  is  nothing  else  to  show  or  vary  the  di- 
rection, has  sometimes  been  construed  to 
mean  due  east.  If  the  termini  of  the  line'  de- 
scribed are  fixed,  or  there  are  other  qualify- 
ing words,  the  term  "easterly"  will  not  be 
held  to  mean  due  east.  The  use  of  the  word 
in  describing  the  direction  of  a  proposed  rail- 
road will  not  be  held  to  require  the  construc- 
tion of  the  road  due  east  from  the  beginning 
point,  especially  where  to  do  so  would  pre- 
vent the  road  from  entering  a  city  named  as 
one  of  the  termini.  Bridwell  v.  Gate  City 
Terminal  Co.,  56  S.  E.  624,  631,  127  Ga.  520, 
10  L.  R.  A  (N.  S.)  909. 


The  words  "easterly  half  In  a  tax  cer- 
tificate, though  naturally  implying  an  equal 
division  of  land,  may  lose  that  elTect  when  it 
appears  that,  at  the  time  the  certificate  was 
made,  there  was  well-known  boundary  divid- 
ing the  premises  somewhere  near  the  center. 
People  V.  Hall,  88  N.  Y.  Supp.  276,  278,  43 
Misc.  Rep.  117. 


The  term  "eastern  one-half  in  a  deed 
conveying  one-half  of  a  tract  of  land,  in  the 
absence  of  admissible  parol  evidence  disclos- 
ing a  different  intention,  would  mean  the 
eastern  half,  formed  by  a  line  to  be  run  due 
north  and  south  through  the  tract;  but  if 
it  appears  that  before  the  deed  was  executed 
a  division  into  two  parts,  supposedly  equal 
in  area,  had  been  made  by  a  line,  having  a 
different  bearing,  actually  marked  on  the 
ground  by  stakes  and  fences,  according  to 
which  possession  had  been  held  for  a  number 
of  years,  and  the  parties  have  since  held  pos- 
session according  to  such  line,  the  words 
must  be  taken  to  mean  the  eastern  one-half 
as  so  laid  off  and  held  in  severalty.  Bank 
V.  Catzen,  60  S.  E.  499,  500,  63  W.  Va.  535. 

EASY  TERMS 

An  option  to  purchase  real  property  **pur- 
chase  price  to  be  five  thousand  five  hundred 
dollars.  Int  5%  easy  terms,"  is  insufficient 
under  the  statute  of  frauds  for  indefluiteness 
as  to  the  terms  and  time  of  payment,  since  no 
inference  can  be  drawn  that  the  purchase 
price  is  to  be  paid  in  cash,  and  the  expression 
"easy  terms"  has  no  well-defined  and  accept- 
ed meaning,  but  is  absolutely  indefinite.  Hil- 
berg  V.  Greer,  138  N.  W.  201,  202,  172  Mich. 
505. 


EATING  HOUSE 

The  sale  of  soda  water  and  ice  cream 
in  a  drug  store  does  not  bring  the  proprietor 
thereof  within  the  statute  providing  that 
keepers  of  "eating  houses,  restaurants,  and 


saloons"  cannot  be  lawfully  granted  permits 
for  the  sale  of  liquor.  In  xe  Henery,  100  N. 
W.  43,  44,  124  Iowa,  358. 

Under  Civil  Rights  Act,  declaring  that 
all  persons  shall  be  entitled  to  the  full  and 
equal  enjoyment  of  all  eating  houses,  etc.,  if 
the  object  and  practice  of  persons  is  to  serve 
meals  to  whomsoever  apply,  at  prices  charged 
to  all,  the  place  is  an  "eating  house."  Brown 
V.  J.  H.  Bell  Co.,  123  N.  W.  231,  235,  146 
Iowa,  89,  27  L.  R.  A.  (N.  S.)  407,  Ann.  Cas. 
1912B,  852. 

A  place  where  meals  are  served  to  whom- 
soever applies,  at  prices  charged  to  all*  is  an 
"eating  house,"  within  the  civil  rights  stat- 
ute prohibiting  discriminations  by  eating 
houses ;  but  if  meals  are  served  only  in  pur- 
suance of  previous  arrangement  as  to  particu- 
lar individuals,  rather  than  to  any  who  may 
apply,  it  is  a  private  boarding  house  only, 
not  within  the  provisions  of  the  statute. 
Humbard  v.  Crawford,  105  N.  W.  330,  331, 
128  Iowa,  743. 

EAVES 

As  building,  see  Building. 


ii  II 


Eiavesdroppers'  are  such  as  listm  un- 
der the  walls  or  windows  or  eaves  of  houses 
to  hearken  to  discourse  and  thereupon  pro- 
claim slanderous  and  mischievous  tales."  (4 
Blk.  168.)  Mr.  Wharton,  in  his  work  on 
Criminal  Law,  says  of  the  offense  that:  "In 
order  to  be  indictable  at  common  law,  it 
should  be  habitual,  and  combine  the  lurking 
about  dwelling  houses  and  other  places  where 
persons  meet  for  private  discourse,  secretly 
listening  to  what  is  said,  and  then  tattling  It 
abroad."  State  v.  Davis,  51  S.  E.  897,  139 
N.  C.  547,  111  Am.  St.  Rep.  816. 

"'Eavesdroppers,'  or  such  as  listen  un- 
der walls  or  windows  or  the  eaves  of  a 
house  to  hearken  after  discourse  and  there- 
upon to  frame  slanderous  mischievous  tales," 
were  a  nuisance  at  common  law  and  indicat- 
able,  and  were  required,  in  the  discretion  of 
the  court,  to  find  sureties  for  their  good  be- 
havior. Pavesich  v.  New  England  L.  Ins. 
Co.,  50  S.  B.  68,  71,  122  Ga.  190,  69  L.  R.  A. 
101,  106  Am.  St.  Rep.  1042,  Ann.  Cas.  561 
(quoting  and  adopting  the  definitions  in  4 
Blackstone,  168).. 

ECCLESIASTICAL 

An  "ecclesiastical  matter**  is  one  that 
concerns  doctrine,  creed,  or  form  of  worship 
of  the  church,  or  the  adoption  and  enforce- 
ment within  a  religious  association  of  needful 
laws  and  regulations  for  the  government  of 
membership,  and  the  power  of  excluding  from 
such  associations  those  deemed  unworthy  of 
membership  by  the  legally  constituted  author- 
ities of  the  church;  and  all  of  such  matters 
are  within  the  province  of  church  courts  and 
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their  decisions  will  be  respected  by  dvil 
tribunals,  Clark  ▼.  Brown  (Tex.)  108  S.  W. 
421,433. 

ECGLE8IA8TICAI.  COURT 

See  General  Assembly. 

EDGE 

The  words  "along"  and  "edge,"  referring 
to  a  sidewalk,  are  relative  terms  and  do  not, 
with  any  deflniteness,  describe  the  location  of 
the  stone  whicdi  cansed  the  obstmction  to  the 
sidewalk.  The  words  used,  and  the  connec- 
tion in  which  they  are  used,  will  not  bear 
the  construction  that  they  convey  the  thought 
that  the  stone  was  in  or  upon  the  sidewalk. 
atj  of  Vinoennes  v.  Spees  (Ind.)  72  N.  £}.  531, 
532;  Id^  7.4  N.  £.  277,  279, 35  Ind.  App.  389. 

EDGER 

An  "edger"  u^  in  a  sawmill  is  an  ap- 
paratus which  takes  off  the  uneven  edges 
from  lumber  to  which  logs  have  been  reduced 
by  being  sawed  in  one  direction  or  plane. 
Carter  v.  Fred  W.  Dubach  Lumber  Co.,  36 
South.  952,  953, 113  La.  239. 

An  *'edger"  is  a  machine  used  to  rip  off 
the  edges  of  lumber  or  rip  the  boards  into 
desired  widths.  The  one  operated  by  plaintiff 
In  defendant's  sawmill  had  several  saws  fixed 
on  a  shaft  nine  or  ten  feet  long,  which  were 
movable  and  were  adjusted  by  the  operator 
to  any  desired  width.  There  were  rollers  to 
carry  lumber  to  the  saws  and  rollers  beyond 
to  carry  it  after  it  had  passed  through  the 
saws  to  the  place  of  deposit,  and  there  were 
rollers  called  dead  rollers  to  bear  down,  on 
the  lumber  and  hold  It  firm  against  the  saws. 
These  last-named  rollers  weighed  100  or  115 
pounds  and  could  be  raised  or  lowered  by  the 
operator  by  means  of  a  lever  so  as  to  adjust 
them  to  lumber  of  any  thickness.  Trigg  v. 
Ozark  LAnd  &  Lumber  Co.,  86  S.  W.  222,  223, 
187  Mo.  227. 

EDIBLE 

EDIBXiE  FBtJIT 

Dried  lychee,  which  is  a  Chinese  fruit 
having,  when  dry,  a  thin  shell  inclosing  an 
edible  pulp,  is  dutiable  under  Tariff  Act  1897, 
par.  262,  as  an  ''edible  fruit,"  dried,  and  not 
entitled  to  free  entry  under  paragraph  559, 
as  a  fruit  not  specially  provided  for.  United 
Statea  v.  Wing  Wo  Chong,  98  Fed.  602,  603, 
39  C.  0.  A.  172. 

Cherries,  which  have  been  washed,  pitted, 
and  packed  in  salt  water  to  preserve  them  in 
transit,  are  not  dutiable  as  "fruits  preserved 
•  ♦  •  In  their  own  Juices,"  under  Tariff 
Act  1897,  c.  11,  I  1,  Schedule  G,  par.  263,  80 
Stat  171,  but  as  "edible  fruits  ♦  ♦  •  pre- 
pared in  any  manner,"  under  paragraph  262. 
Causae  Mfg.  Co.  v.  United  States,  151  Fed. 
4^  6,  80  C.  C.  A.  461. 


Berry  Jams  are  dutiable  under  l^riff  Act 
1897,  par.  263,  80  Stat.  171,  as  sweetmeats  or 
preserved  fruits,  rather  than  as  "Jelly"  under 
the  same  paragraph,  or  as  "edible  fruits  pre- 
pared," under  paragraph  262,  80  Stat.  171- 
Bogle  V.  United  States,  175  Fed.  889,  891. 

The  article  commercially  known  as  "chut- 
ney," which  consists  of  various  fruits  pre- 
served with  sugar  and  spices,  is  dutiable  as 
'fruits  preserved,"  under  Tariff  Act,  1897, 
par.  263,  80  Stat  171,  rather  than  as  "edible 
fruits    ♦    •    •    prepared,"  under  paragraph 

262,  30  Stat  171.  Park  &  Tllford  v.  United 
States,  164  Fed.  910,  911,  912. 

In  construing  Tariff  Act  1897,  pars.  262, 

263,  30  Stat.  171,  which  paragraphs  relate  re- 
spectively to  '^edible  fruits  ♦  ♦  •  pre- 
pared in  any  manner*'  and  to  "fruits  pre- 
served in  ♦  •  •  spirits  or  in  their  own 
Juices,"  held,  that  fruit  in  maraschino  is  duti- 
able under  the  former,  rather  than  the  latter, 
provision.  Reiss  &  Brady  y.  United  States, 
163  Fed.  65. 

EDITION 

Where  a  legal  publication  consisting  of 
digest  paragraphs  Is  copyrighted,  an  "edi- 
tion" of  the  book  should  be  held  to  consist  of 
any  divisible  part  of  which  the  copyright 
could  consistently  be  entered  by  itself,  though 
from  the  standpoint  of  an  individual  para- 
graph, a  subsequent  "edition"  would  consist 
of  any  such  portion  of  the  book  as  might  be 
consistently  lield  suitable  for  a  copyright,  if  it 
indluded  the  paragraph  in  question;  thus, 
while  no  one  paragraph,  when  reprinted  In  a 
different  volume,  would  In  itself  be  considered 
a  different  "edition"  of  the  entire  original 
volume^  nor  would  an  entire  subsequent  vol- 
ume be  considered  an  "edition"  of  some  one 
paragr%ph  In  an  earlier  copyrighted  publica- 
tion, yet,  if  any  appreciable  portion  is  repub- 
lished Indicating  the  use  of  the  material  of 
the  earlier  publication  In  a  later  work,  the 
later  work  must  carry  a  notice  of  the  earlier 
copyright  West  Publishing  Co.  v.  Edward 
Thompson  Co.,  169  Fed.  833,  880. 

EDUCATE— EDUCATION 

See  Board  of  Education ;  Complete  Edu- 
cation; Tax  for  Education. 
As  charity,  see  Charity;  Public  Charity. 

A  bequest  of  a  sum  of  money  "to  pay  the 
tuition  or  education"  of  orphans  or  poor  chil- 
dren under  a  certain  age  meant  "to  pay  for 
the  Instruction  or  school  training  of  orphans; 
that  is,  to  pay  the  fee  charged  by  teacher  or 
school  for  Instruction."  Crow  ex  rel.  Jones 
V.  Clay  County,  95  S.  W.  369,  379,  106  Mo. 
234. 

Moral  and  physical  training 

Education  includes  moral  as  well  as  in- 
tellectual and  physical  instruction.  In  its 
broadest  sense,  the  word  "education"  com- 
prehends not  merely  the  InstructiOB  received 
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at  school  or  college,  but  tbe  wbole  course 
of  training,  moral,  ixitellectual,  and  pbysteal. 
People  ex  rel.  Board  of  Trustees  of  Mt  Pleas- 
ant Academy  y.  Mezger,  90  N.  Y.  Supp.  488, 
489,  98  App.  Div.  237  (citing  Bout.  Law  Diet; 
Ruohs  V.  Backer,  6  Heisk.  [53  Tenn.]  395,  19 
Am,  Rep.  598). 

"Education"  of  a  child  means  much  more 
than  merely  communicating  to  it  the  contents 
of  a  book.  The  physical  and  mental  powers 
of  the  indlTidual  are  so  interdependent  that 
no  system  of  education  would  be  complete 
which  ignored  bodily  health.  State  ex  rel. 
Stoltenberg  v.  Brown,  ViS  N,  W.  294,  295,  112 
Minn.  370. 

Subsistraoe  »acl  personal  eare 

Kirby's  Dig.  §  8803,  requiring  a  guardian 
to  give  bond  to  faithfully  conduct  a  sale,  etc., 
applies  only  to  sales  for  reinvestment,  and  a 
sale  to  discharge  a  mortgage  on  other  land 
was  not  a  sale  for  reinyestment,  though  the 
petition  and  order  for  sale  designated  It  as 
such;  the  words  "education"  and  "mainte- 
nance" in  another  statute  authorizing  sales 
being  broad  enough  to  authorize  a  sale  to 
protect  the  ward's  estate.  Harper  v.  Smith, 
116  S.  W.  674,  675,  89  Ark.  284,  131  Am.  St. 
Rep.  93. 

EDUCATIONAL  COBPOBATIOK 

As  private  corporation,  see  Private  Cor- 
poration. 

The  word  "educational,"  as  used  in  Tax 
Law,  I  221,  exempting  bequests  to  educational 
corporations  from  transfer  tax,  is  not  used  in 
the  meaning  of  instruction  by  school,  college, 
or  university,  which  is  a  narrower  or  more 
limited  meaning  of  the  word;  but  in  its 
broader  signification  as  the  act  of  develop- 
ing and  cultivating  the  various  physical,  in- 
tellectual, and  moral  qualities  towards  the  im- 
provement of  the  boily,  the  mind,  and  the 
heart.  In  re  Moses'  Estate,  123  N.  T.  Supp. 
443,  446, 138  App.  Div.  525. 

A  devise  of  a  residuary  estate  to  the 
city  of  Xonkers,  in  trust,  to  found  a  trades 
school  under  the  direction  of  the  board  of  ed- 
ucation and  as  a  part  of  the  school  system, 
providing  that  all  payments  and  investments 
of  the  fund  are  to  be  under  direction  of  the 
board  of  education,  is  a  devise  to  an  educa- 
tional corporation  within  Tax  Law,  §  220, 
and  is  not  subject  to  a  transfer  tax.  In  re 
Saunders*  Estate,  137  N.  Y.  Supp.  438,  440,  77 
Misc.  Rep.  54. 

A  library  corporation  is  not  an  "educa- 
tional" corporation  within  the  tax  laws,  pro- 
viding that  any  property  bequeathed  to  an 
educational  corporation  shall  be  exempt  from 
the  transfer  tax.  In  re  Francis*  Estate,  105 
N.  Y.  Supp.  643,  645,  121  App.  Div.  129. 

The  Jdetropolitan  Museum  of  Art,  incor- 
porated "for  the  purpose  of  establishing  and 
maintaining  a  museum  and  library  of  act,  of 
encouraging  and  developing  the  study  of  fine 


arts,  and  the  application  of  arts  to  manufa.c- 
ture  and  practical  life,  of  advancing  the  gen- 
eral knowledge  of  kindred  subjects,  and  to 
that  end  of  furnishing  popular  Instruction 
and  recreation,"  and  whlcdi  has  consistently 
used  the  property  solely  to  encourage  and  de- 
velop the  study  of  the  fine  arts  and  to  ad- 
vance -the  general  knowledge  of  kindred  sub- 
jects, is  an  "educational  corporation,"  within 
Tax  Law,  providing  that  any  property  devis- 
ed or  bequeathed  to  any  educational  corpora- 
tion shall  be  exempt;  the  exemption  not  be- 
ixig  confined  to  corporations  exclusively  in- 
corporated for  educational  purposes.  In  re 
Mergentime's  Estate,  113  N.  X.  Supp.  948, 
949, 129  App.  Div.  367. 

A  corporation  organized  to  receive  a  tes- 
tamentary gift  to  maintain  an  art  gallery  to 
which  the  public  shall  have  free  access  un- 
der reasonable  regulations,  and  to  establish 
and  maintain  a  free  public  reference  libi*ary, 
is  an  educational  corporation  within  Tax 
Law,  ^  221,  exempting  such  corporations  from 
transfer  taxes.  In  re  Amot's  Estate,  130 
N.  Y.  Supp.  499,  601,  502,  146  App.  Div.  708. 

A  school  district  is  an  "educational  cor- 
poration" within  Const  art  11,  {  2,  provid- 
ing that  no  charter  of  incorporation  shall  be 
granted,  extended,  or  amended  by  special 
law,  except  for  such  educational  corp<Nrations, 
etc.,  as  are  or  may  be  under  the  state's  con- 
trol. Howard  v.  Independent  School  Dist 
No.  1  of  Nez  Perce  Gounty»  106  Pac.  692,  694, 
17  Idaho,  637. 

Tax  Law,  §  221,  provides  that  property 
devised  to  any  religious,  educational,  chari- 
table, missionary,  or  benevolent  corporation 
shall  be  exempted  from  the  transfer  tax, 
and  that  there  shall  also  be  exempted  from 
the  provisions  of  the  act  personal  property 
other  than  moneys  or  securities  bequeathed 
to  a  corporation  or  association  organized  ex- 
clusively for  the  moral  or  mental  improve- 
ment of  men  or  women,  or  for  the  enforce- 
ment of  laws  relating  to  children  or  a?iimals, 
and  used  exclusively  for  carrying  out  one  or 
more  of  such  purposes.  The  charter  of  the 
Young  Men's  Christian  Association  states 
that  the  object  of  the  corporation  shall  be, 
primarily,  the  improvement  of  the  moral  and 
spiritual  condition  of  young  men  and  the  Im- 
provement of  their  intellectual,  physical,  and 
social  condition,  and  there  was  evidence  to 
show  that  the  association  carried  on  this 
work  by  religious  meetings  and  educational 
classes.  The  Young  Women's  Christian  As- 
sociation is  organized  under  liaws  1891,  c. 
167,  the  first  section  of  which  provides  for 
the  formation  of  an  association  by  any  20  or 
more  women  being  desirous  of  associating 
themselves  for  the  improvement  of  the  spirit- 
ual, moral,  or  mental  condition  of  young 
women.  Held,  that  a  devise  to  the  Young 
Men's  Cnristian  Association  and  one  to  the 
Young  Women's  Christian  Association  was 
exempt  from  the  payment  of  the  transfer 
tax,  but  that  a  devise  of  $3,000  to  the  Society 
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for  tbe  Pieventioii  of  Cruelty  to  Children  Ib 
not  exempt,  as  that  aseociatlun  muat  be  clas- 
sified under  the  partially  exempt  class.  In 
le  Moses'  Estate,  123  N.  Y.  Supp.  443,  446, 
138  App.  Di7.  525. 

Tbe  state  board  of  control  created  by 
Laws  Fla.  1905,  c.  5384,  No,  13,  given  snperTi- 
edon  of  matters  relating  to  educational  insti- 
tntlons  in  the  state,  is  not  an  educational 
company  or  association  within  Const  art  8, 
{  25,  providing  that  the  Legislature  shall  pro- 
vide by  general  law  for  the  Incorporation  of 
such  companies,  but  is  a  mere  public  agency 
created  in  aid  of  public  purpose.  State  ex 
rel.  Hoodie  v.  Bryan,  39  South.  929,  959,  50 
FIa.293. 

EDUCATIONAIi  ntBTITUTIOir 

Acts  28th  Gen.  Assem.  1900,  p.  83,  c.  110, 
authorizes  the  acquirement  and  use  of  books 
by  school  townships  and  the  establishment  of 
small  libraries.  Code,  f  48,  par.  2,  provides 
that  words  and  phrases  shall  be  considered 
according  to  the  context  and  the  approved 
usage  of  the  language,  etc.  A  public  library 
is  an  "educational  institatlon"  within  the 
meaning  of  Acts  82d  Gen.  Assem.  1907,  p.  65, 
c.  54,  piovld&ig,  however,  that  re^l  estate 
owned  by  an  educational  institution  of  this 
state,  as  part  of  its  endowment  fund,  shall 
not  be  taxed.  Webster  City  v.  Wright  Coun- 
ty, 123  N.  W.  193,  194,  144  Iowa,  502,  24  L. 
B.  A.  (N.  S.)  1205. 

Real  property  of  a  private  corporation 
oiganized  for  the  purpose  of  avoiding. taxa* 
tlon  to  operate  a  business  college  affording 
courses  in  bookkeeping,  etc.,  intended  solely 
for  the  profit  of  the  founders  and  stockhold- 
ers, was  not  exempt  ftom  taxation  under 
Pub.  Laws  1909,  No.  309, 1  7,  par.  4,  providing 
that  real  estate  owned  by  an  incorporated 
educational  institution  with  the  buildings  and 
other  property  thereon  while  occupied  solely 
for  the  purposes  for  which  they  are  incorpo- 
rated shall  be  exempt  Parsons  Business  Col- 
lege V.  City  of  Kalamazoo,  131  N.  W.  553, 554. 
166  Mich.  305,  33  L.  R.  A.  (N.  S.)  921. 

The  word  "educational*'  does  not  neces- 
sarily describe  a  public  or  charitable  Insti- 
tation.  In  re  Sutro's  Estate,  102  Pac.  920, 
922.  155  Cal.  727;  In  re  Shattuck's  Will,  86 
N.  E.  455,  456,  193  N.  T.  446. 

A  gymnastic  association  where  regular 
gymnastic  exercises  are  taught  and  a  teach- 
er in  physical  culture  is  constantly  employed 
is  an  'Institution  of  education"  within  Const 
1 170,  eiempting  such  institutions  from  tax- 
ation. German  Gymnastic  ABS*n  of  Louis- 
Yille  V.  City  of  Louisville,  80  S.  W.  201,  117 
Ky.  958,  65  L.  B.  A.  120,  lU  Am.  St  Rep. 
287. 

A  pharmacy  college  whose  charter  pro^ 
Tided  ttiat,  should  the  corporation  be  dissolv- 
ed, its  funds  and  property,  after  payment  of 
debts,  should  be  paid  into  the  state  treasury 
for  the  benefit  of  the  common  school  fund. 


whidi  is  without  stockholders,  and  whose  en- 
tire income,  which  is  derived  from  nominal 
membership  fees,  an  initiation  fee,  small  tui- 
tion fees,  and  tbe  rental  of  a  portion  of  its 
building,  is  applied  to  the  purposes  of  the  in- 
stitution, is  an  'Institution  of  education" 
within  a  constitutional  provision  exempting 
from  taxation  institutions  of  education  not 
used  for  gain.  Louisville  College  of  Pharma- 
cy V.  City  of  LoulsviUe  (Ky.)  82  S.  W.  610, 
611. 

EDtXCATIOKAI.  PURPOSES 

Exclusively  used  for  educational  purpose, 

see  Exclusively  Used. 
Solely  used  for  educational  purpose,  see 

Solely. 

EDVCATIONAI.  SOCIETIES 

25  St  at  Large,  p.  731,  amending  20  St 
at  Large,  p.  246,  creating  the  school  district  of 
Torkville,  by  extending  its  boundaries,  is  not 
in  violation  of  Const,  art  3,  S  34,  subd.  4,  pro- 
hibiting the  General  Assembly  from  enact- 
ing local  laws  to  incorporate  educational 
societies;  that  seetion  applying  to  institutions 
of  learning,  and  not  to  school  districts. 
State  ex  rel.  Spencer  v.  McCaw,  58  S.  E.  145, 
77  S.  C.  35L 

EFFECT 

See  Cause  and  Effect ;  Like  Effect ;  Nat- 
ural Effect;  Of  No  Effect;  Put  into 
Effect;  Take  Effect;  With  Same  Ef- 
fect 

The  words  "to  that  effect"  In  Rev.  St. 
Tex.  1895,  |  3785,  declaring  that  when  the 
board  of  medical  examiners  shall  be  satisfied 
as  to  the  qualification  of  an  applicant  to 
practice  medicine  they  shall  grant  him  a 
certificate  "to  that  effect,"  Indicated  that  it 
was  intended  that  if  a  certificate  was  given 
indicating  the  intention  of  the  board  it  should 
be  valid  and  would  be  a  sufficient  compliancy 
with  the  law,  but  when  a  female  after  having 
been  duly  examined  was  granted  a  certificate 
reciting  that  the  board  had  examined 
her  as  required  by  the  laws  of  the  state  of 
Texas,  and  found  her  qualified  to  practice, 
such  certificate  was  "to  that  effect"  in  the 
sense  that  she  was  qualified  to  practice  in 
any  of  the  branches  of  medical  science,  not- 
withstanding it  also  recited  that  she  was 
qualified  to  practice  the  branches  of  obstet- 
rics and  diseases  peculiar  to  women  and 
children ;  such  words  being  without  force  if 
intended  to  designate  the  branch  or  depart- 
ment of  medicine  which  the  applicant  was 
entitled  to  practice.  Board  of  Medical  Ex- 
aminers for  State  of  Texas  v.  Taylor,  120  S. 
W.  574,  576,  56  Tex.  Civ.  App.  291. 


The  words  "to  effect  death,'*  in  Wilson's 
Rev.  &  Ann.  St  1903,  S  2167,  defining  murder 
as  "homicide  when  perpetrated  without  au- 
thority of  law  and  with  a  premeditated  de^ 
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sign  *to  effect  the  death*  of  the  person  killed  " 
means  to  take  life,  to  kill,  or  to  deprlTe^  of 
life.  Walcher  y.  Territory,  90  Pac.  887,  888, 
18  Okl.  528. 

EFFECTED 

The  word  "effected,"  though  used  ordi- 
narily In  the  meaning  of  consummated  or  car- 
ried to  completion,  as  used  in  Rev.  St  U.  S.  S 
5480,  providing  for  the  punishment  of  any 
person  devising  a  scheme  to  defraud  "to  be 
'effected'  by  either  opening  or  intending  to 
open  correspondence  or  communlcatton  with 
any  person  by  means  of  the  post  office  depart- 
ment of  the  United  States,"  means  merely 
that  there  is  an  Intent  to  use  the  mails  as  a 
channel  of  communication  in  carrying  out 
the  scheme  or  artifice;  that  is  to  say,  the  use 
of  the  mails  is  a  means,  though  not  the  sole 
means,  of  carrying  out  such  scheme.  Brown 
V.  United  States,  143  Fed.  60,  64,  74  C.  C.  A. 
214. 

The  expression  "effects,  qr  aid«  in  effect- 
ing,** an  illegal  entry  of  imports,  in  section 
5446,  Rev.  St.,  includes  aid  in  carrying  out 
the  fraud,  rendered  either  after  or  before  en- 
try at  the  custom  house.  United  States  t. 
Mescall,  164  Fed.  587,  588. 

As  enforced 

It  has  been  held  that  the  word  ''effected,*' 
as  used  in  Code,  §  2903,  providing  that  a  land- 
lord's lien  may  be  "effected**  by  commence- 
ment of  an  action  for  the  rent  alone,  has  the 
same  meaning'  as  "enforced.**  Staber  v.  Col-* 
Uns,  100  N.  W..  527,  528,  124  Iowa,  543  (citing 
Nickelson  y.  Negley,  32  N.  W.  487,  71  Iowa, 
546). 

As  procured 

An  agent's  commission  for  effecting  a 
sale  or  trade  of  property  is  not  shown  to  have 
been  earned  until  a  contract  of  sale  or  trade 
binding  on  the  property  owners  is  proven  as 
having  been  entered  into  through  procure- 
ment of  his  agent.  Jacobson  v.  Rotzlon,  127 
N.  W.  419,  420,  111  Minn.  527. 


The  "effective  height"  of  a  mlUdam  is 
the  height  at  which  the  dam  In  good  condi- 
tion will  flow  land,  unaffected  by  changes  In 
seasons  or  the  occasional  leakage  of  the  dam. 
Carr  v.  Piscataquis  Woolen  Co.,  85  Atl.  497, 
498,  110  Me.  184. 

EFFECTIVE  PATENT 

See  Perfect  and  Effective  Patent 


SFFECTIVE  POSSESSION 

Defendants  in  error  being  in  actual  pos- 
session of  part  of  the  tract  by  their  tenant 
living  in  a  house  built  upon  the  tract  holding 
under  color  of  title  and  claiming  the  land  as 
their  own  at  the  time  the  timber  was  felled 
and  the  logs  taken  away,  their  possession  ex- 
tended to  the  limits  or  boundaries  contained 
in  their  title  papers,  which  covered  the  space 
where  the  trees  grew.    This  possession  was 


an  "effective  iK>8se8Sion**  or  ♦'tirtual  posses- 
sion** and  ^as  an  ^'adverse  possession**  in 
the  sense  in  which  that  term*  is  used  in  the 
law.  Lieberman,  Loveman  ft  0*BrieQ  v. 
Clark,  85  S.  W.  258,  264,  114  Tenn.  117,  09 
U  R.  A.  732. 

EFFECTS 

See  Household  Effects;  Household  Furni- 
ture  and   Effects;    Personal   Effects. 

The  word  '^effects**  is  of  very  general 
significance,  and  is  equivalent  at  least  to  per- 
sonal property.  Gallager  v.  McKeague,  103 
N.  W.  233,  234,  125  Wis.  116,  110  Am.  St 
Rep.  821. 

Under  Revisal  1905,  §  3127,  providing 
that  to  be  probated  a  holographic  will  must 
be  found  among  the  valuable  papers  and 
effects  of  decedent,  the  word  "effects"  Is 
broad  enough  to  include  policies  of  Insurance, 
which  are  t>oth  valuable  papers  and  effects. 
In  re  Jenkin's  Will,  72  S.  E.  1072,  1073,  157 
N.  C.  429,  37  L.  B.  A.  (N.  S.)  842. 

The  word  "effects,**  as  used  in  article 
936,  CIt.  Ck>de,  relating  to  the  place  of  open- 
ing of  successions,  was  a  translation  of  the 
word  **biens,'*  used  in  the  French  text  of  ar- 
ticle 929,  Olv.  Code,  1825;  both  meaning  prop- 
erty in  its  general  sense.  Randolph  t.  Kraft, 
55  South.  340,  342, 128  La.  743. 

Where  a  will  devises  certain  land  de- 
scribed and  then  disposes  of  all  the  testator's 
personal  property,  money  and  effects  of  every 
description,  the  word  ''effects*'  does  not  in- 
clude the  testator's  homestead,  which  was 
not  part  of  the  real  estate  described.  **The 
word  'effects*  in  its  primary  and  ordinary 
meaning  includes  only  personal  estate,  goods, 
movables,  and  chattel  property.  Webster's 
International  Diet ;  Standard  Diet ;  Century 
Diet  It  denotes  propeirty  in  a  more  exten- 
sive sense  than  goods,  and  Includes  all  kinds 
of  personal  property,  such  as  shares  of  cap- 
ital stock.  Union  Nat  Bank  of  Chicago  v. 
Byram,  131  111.  92,  22  N.  £.  842.  The  word 
is  frequently  found  in  wills,  and,  as  a  general 
thing,  means  personal  property,  and  not  real 
property.  Adams  v.  Akerluud,  168  lU.  632,  48 
N.  E.  454 ;  Camfield  v.  Qilbert,  3  East,  510 ; 
Doe  v.  Dring,  2  M.  &  S.  448.  Unless  the  con- 
text of  a  will  shows  the  Intention  of  a  testa- 
tor to  dispose  of  his  realty  by  the  use  of  the 
word,  it  will  not  include  real  estate,  but  In 
its  broadest  sense  of  property  or  worldly  sub- 
stance it  may  include  land  and  should  be  so 
construed  when  it  appears  from  other  parts 
of  the  will  that  such  was  the  testator*s  inten- 
tion. Words  used  in  a  will  are  to  be  given 
the  meaning  which  the  testator  intended  they 
should  have,  and  the  word  ^effects'  is  capable 
of  carrying  real  estate  if  it  appears  to  hare 
been  used  with  the  intent  just  as  the  word 
'children*  may  mean  ^hdrs'  or  'heirs*  may 
mean  'children.'  **  Andrews  v.  Applegate,  79 
N.  E.  176, 177,  228  III.  535,  12  L.  B.  A.  (N.  S.) 
661,  7  Ann.  Cas.  126^ 
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A  contract  for  the  sale  of  an  Interest  in 
timber  lands  provided  that,  if  the  garnishees 
did  not  exercise  an  option  to  parchase  de- 
fendants' interest  in  the  land,  they  should 
loan  defendants  $15,000  to  be  secured  by  de- 
fendants* interest  in  the  land  and  pay  when 
the  land  was  sold.  A  writ  of  garnishment 
having  been  served  on  June  6, 1907,  the  gar- 
nishees elected  not  to  exercise  their  option, 
apd  on  August  31st  procured  a  draft  payable 
to  one  of  the  garnishees  for  $15,000,  which  he 
retained  until  September  13,  1907,  when  he 
indorsed  and  delivered  it  to  defendants  in 
pefformance  of  the  contract.  Held,  that  such 
draft  while  in  the  hands  of  the  garnishee  did 
not  constitute  "effects"  in  the  hands  of  the 
garnishee  belonging  to  the  defendants  sub- 
ject to  the  writ  Maury,  v.  McDonald,  118 
S.  W.  812,  816>  56  Tex.  Civ.  App.  50. 

Article  6  of  the  Treaty  of  Amity  and 
Commerce  of  1783,  as  revived  hy  article  17  of 
the  Treaty  of  Commerce  A  Navigation  of 
1827,  between  Norway  and  Sweden  and  the 
United  States,  provides  that  the  subjects  of 
the  contracting  parties  in  the  respective 
states  may  freely  dispose  of  their  goods  and 
effects  by  testament  or  otherwise  in  favor  of 
such  persons  as  they  think  proper  and  their 
heirs  in  whatever  place  they  shall  reside 
shall  receive  the  succession,  even  ab  intestato, 
either  in  person  or  by  their  attorney  without 
having  occasion  to  take  out  letters  of  natural- 
ization. Held,  that  the  words  ''gogds  and 
effects"  in  the  treaty  include  real  as  well  as 
personal  property.  In  re  Stixru^s  Estate, 
109  Pac.  343,  346,  58  Wash.  339,  33  U  B.  A. 
(N.  S.)  632,  Ann.  Cas.  1912A,  850. 


See  Qood  and  Effectual  Deed. 

EFFECTITAL  &ESISTANCE 

Where,  on  a  trial  for  rape  on  a  female 
imbecile,  punishable  by  Code,  S  4758,  punish- 
ing rape  on  a  female  of  such  imbecility  of 
mind  as  to  prevent  effectual  resistance,  the 
evidence  showed  imbecility,  requested  in- 
structions that,  if  prosecutrix  was  an  imbe- 
cile, a  conviction  was  not  warranted,  unless 
such  imbecility  was  of  such  an  extent  that  by 
reason  thereof  she  was  unable  to  offer  such 
resistance  as  would  ordinarily  be  offered  by 
the  average  girl  of  her  age,  and  that  effectual 
resistance  in  the  statute  did  not  mean  such 
entire  resistance  as  would  prevent  accused 
from  ravishing  her,  but  meant  simply  ordina- 
ry, usual,  and  fair  resistance,  were  properly 
refused  because  introducing  elements  not  in 
the  statutory  offense:  the  word  "effectual** 
being  defined  as  adequate,  effective,  and  effi- 
cient, and  ''effectual  resistance**  meaning 
more  than  mere  resistance.  State  v.  Mc- 
Kinnon  (Iowa)  138  N.  W.  523,  526. 


"Effectually**  means  in  an  effectual  man- 
ner, with  complete  effect,  so  as  to  produce  or 
^ect  the  end  desired  thoroughly.    In  a  de- 


cree ordering  a  sheriff  to  "effectually**  dose 
a  building  against  the  use  for  the  keeping 
or  sale  of  intoxicating  liquors,  the  word  "ef- 
fectually** means  "in  an  effectual  manner; 
with  complete  effect;-  so  as  to  produce  or  se- 
cure the  end  desired;  thoroughly.**  Such  a 
decree  requires  the  building  to  be  closed  for 
all  purposes.  Lewis  v.  Brennan  (Iowa)  117 
N.  W.  279,  280 ;  Id,  120  N.  W.  332,  141  Iowa, 
585. 

EFFICIENT 

Though  a  statute  requires  motor  vehicles 
to  be  provided  with  "a  good  and  efficient*' 
brake,  an  Instruction  that  "a  good  and  suffi- 
cient** brake  must  be  supplied  was  not  im- 
proper, as  "efficient*'  means  that  which  caus- 
es an  effect,  and  "sufficient,'*  as  used. in  the 
instruction,  meant  that  the  brake  should  be 
reasonably  suffld^it  for  the  purposes  for 
which  it  was  intended,  and  it  was  therefotie 
practically  synonymous  with  "efficient.**  Fox 
V.  Barekman  (Ind.)  99  N.  E.  989,  991  (citing 
7  Words  and  Phrases,  p.  6763). 

The  words  "proper,'*  "properly,*'  and  "ef- 
ficient** are  not  necessarily  relative  terms, 
but  may  be  definite  and  specific  when  used  in 
connection  with  a  definite  subject-matter,  as, 
for  example,  the  "proper"  county,  used  in 
connection  with  other  statutes  as  to  the  coun- 
ty in  which  a  suit  is  brought,  where  a  spe- 
cific statute  fixes  the  proper  county.  State 
V.  Louisville  &  N.  R.  Co.,  96  N.  E.  340,  343, 
177  Ind.  553. 

EFflCmm*  CAUSE 

By  "efficient  cause,**  within  the  rule  pre- 
venting negligence  being  proximate  of  any 
injury  If  there  was  an  intervening  efficient 
cause,  is  meant  that  cause  which  produces 
effects  or  results.  Crandall  v.  Consolidated 
Telephone,  Telegraph  &  Electric  Co.  (Ariz.) 
127  Pac.  994,  996. 

In  actions  for  injuries  to  employes,  the 
"proximate  cause**  of  the  Injury  is  not  neces- 
sarily the  immediate  cause,  but  It  must  be  the 
"efficient  cause,**  which  is  that  cause  that 
sets  ijx  motion  the  general  circumstances 
leading  up  to  the  injury.  Columbia  Creosot- 
ing  Co.  V.  Beard  (Ind.)  99  N.  E.  823,  825. 

It  is  only  when  something  occurs  subse- 
quent to  the  defendant*s  act  which  makes  it 
result  in  what  would  not  otherwise  have  hap- 
pened that  the  latter  or  intervening  cause  is 
said  to  be  the  "efficient  cause,**  and  for  the 
result  of  which  the  original  actor  is  not  re- 
sponsible in  law.  Central  Coal  &  Iron  Co.  v. 
Pearce  (Ky.)  80  S.  W.  449,  450. 

"First  cause,**  "initial  cause/'  "efficient 
cause,"  and  "proximate  cause**  all  mean  the 
same  thing  in  the  law  of  negligence.  They 
mean  the  cause  acting  first  and  immediately 
producing  the  injury,  or  setting  other  caus- 
es in  motion,  all  constituting  a  natural  and 
continuous  chain  of  events  each  having  a 
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<do8e  causal  connectioii  with  its  immediate 
predecessor;  the  final  event  in  the  chain  im- 
mediately effecting  the  injury  as  a  natural 
and  probable  result  of  the  cause  which  first 
acted,  and  the  person  responsible  for  the 
first  event  having  reasonable  ground  to  ex- 
pect at  the  moment  of  his  act  or  default  that 
a  personal  injury  to  some  person  might  prob- 
ably result  therefrom.  There  may  be  pre- 
existing conditions  or  events  without  which 
the  final  Injury  could  not  have  happened, 
such  as  the  momentary  shying  ot  a  horse  on 
a  defective  highway,  the  inadvertent  and 
nonnegligent  misstep  of  a  traveler  into  a 
dangerous  excavation  close  to  the  sidewalk, 
or  the  nonnegligent  misstep  or  slip  upon  the 
floor  or  passage;  but  none  of  these  is  to  be 
deemed  a  cause  of  the  final  injury  any  more 
than  the  mere  presence  of  the  Injured  person 
on  the  scene  of  the  accident  They  are  not 
links,  either  initial  or  otherwise,  in  the  legal 
chain  of  responsible  causation,  and  should 
not  be  referred  to  as  such,  even  though  in 
ordinary  nonlegal  parlance  they  might  broad* 
ly  be  termed  causes.  They  are  mere  circum- 
stances or  conditions  either  existing,  or  to  be 
expected  in  the  natural  order  of  things  to 
occur  at  any  time;  and  they  do  not  enter 
into  the  chain  of  responsible  causation.  Win- 
chel  V.  Goodyear,  105  N.  W.  824,  827, 126  Wis. 
271. 

Where  a  servant  was  informed  by  his 
master  that  a  certain  lever  would  stop  the 
machine  he  was  operating,  when  in  fact  it 
would  not  stop  it  when  materials  were  pass- 
ing through  the  rollers  of  the  machine,  and 
the  servant,  while  causing  materials  to  pass 
through  the  rollers,  slipped  on  lubricating  oil 
on  the  floor,  and  his  hand  was  caught  in  the 
rollers,  and  he  was  injured  before  the  ma- 
chine could  be  stopped,  he  having  made  un- 
availing efforts  to  stop  it  by  means  of  the 
lever,  the  presence  of  the  oil  on  the  floor  was 
not  the  "efficient  cause"  of  the  injury.  Yess 
V.  Chicago  Brass  Co.,  102  N.  W.  932,  934,  124 
Wis.  406. 

As  pr<»Jdiiiftte  caiis« 

See  Proximate  Cause. 

EFFICIENT  PBEPABATION  OF  CASE 

Under  Gen.  St.  1901,  i  5137,  authorizing 
the  court  after  a  petition  has  been  flled  In 
an  action  for  divorce  and  alimony  or  for 
alimony  alone  to  make  such  order  relative 
to  the  expenses  of  the  suit  as  will  insure  to 
the  wife  "efficient  preparation  of  her  case," 
the  quoted  phrase  does  not  mean  that  her 
case  must  be  made  upon  a  petition  and  in 
the  capacity  of  plaintiff,  as  preparation  is 
just  as  important  to  her  in  establishing  her 
case  as  against  a  i^alntlfl  upon  an  answer  or 
cross-petition.  Day  v.  Day,  80  Pac  974,  975, 
71  Kan.  385,  6  Ann.  Cas.  169. 

EFFORT 

See  Reasonable  Effort. 
Make  effort,  see  Make. 


EGG  COAL 

See  Domestic  Egg  CoaL 

Where  coal  Is  run  over  one  screen  with  a 
three-inch  mesh,  and  another  screen  with  a 
1%-lnch  mesh,  that  passing  through  the  three- 
inch  screen  and  over  the  1%-inch  screen  is 
known  as  **egg  coal."  Indiana  Fuel  Supply 
•Co.  V.  Indianapolis  Basket  Co.,  84  N.  E.  776, 
777,  41  Ind.  App.  658. 

EGGS 

As  provisions,  see  Provisions. 

EGOS  OF  BIBDS 

Paragraph  549,  Free  List,  §  2,  c.  11,  Tar- 
iff Act  July  24.  1897,  30  Stat.  197,  relating 
to  "eggs  of  birds,'*  does  not  include  eggs  of 
the  domesticated  dock,  which  are  dutiable 
under  paragraph  244,  Schedule  G,  f  1,  30 
Stat.  170,  as  "eggs,  not  specially  provided 
for."  Sun  Kwong  On  v.  United  States,  143 
Fed.  115,  74  a  C.  A.  SOO.  - 

EIGHT-FOOT  HEAD  OF  WATER 

Orant  of  right  to  maintain  a  "dam  to  a 
height  as  to  have  at  no  time  a  head  of  water 
at  said  dam  of  more  than  eight  feet,"  etc., 
does  not  permit  maintenance  of  a  dam  eight 
feet  high,  if  the  water  flows  over  the  crest 
at  a  depjh  of  two  or  more  inches.  Tebbel  v. 
Spencer  Electric  Light  &  Power  Co.,  138  N. 
W.  1073,  1076,  173  Mich.  136. 

EiS 

The  Greek  word  "els"  means  "into**  and 
is  not  equivalent  to  the  Greek  word  "dia," 
meaning  "through."  State  v.  Williams,  61 
S.  E.  61,  68,  146  N.  C.  618,  17  L.  R.  A.  (N.  S.) 
299,  14  Ann.  Cas.  562. 

EITHER 

As  ftnT 

Any  construed  as  either,  see  Any. 

The  "extremities  of  the  body"  are  four 
in  number,  and  "either"  is  one  indifferently, 
any  one  of  them ;  and  the  permanent  paraly- 
sis of  a  hand,  resulting  from  a  cut  on  the 
arm  brings  the  plaintiff  suing  on  the  poUcy 
within  the  term  "permanent  paralysis  of  ei- 
ther extremities"  as  expressed  in  the  consti* 
tutlon  of  the  association.  Brotherhood  of 
Locomotive  Firemen  &  Enginemen  v.  Aday, 
134  S.  W.  928,  930,  97  Ark.  425,  34  L.  B.  A. 
(N.  S.)  12a 

It  was  error  to  instruct  that  the  law 
presumes  that  parties  in  their  dealings  intend 
to  conduct  them  honestly,  and  where  a  trans- 
action which  is  challenged  will  admit  "ei- 
ther" of  an  honest  or  a  dishonest  construc- 
tion it  is  the  duty  of  the  Jury  to  accept  the 
former,  though  it  was  probable  that  the  word 
"either"  was  used  when  It  was  intended  to 
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use  the  word  "equally."  Had  the  word 
"equally"  been  used,  the  charge  would  not 
hare  been  objectionable.  Detroit  Electric 
Light  &  Power  Co.  v.  Applebaum,  94  N.  W.  12, 
13,  132  Mich.  555. 

One  of  any  number 

"Either"  does  not  mean  every,  but  one 
indifferently.  Brown  v.  Rushing,  66  S.  W. 
442,  446,  70  Ark.  111. 

In  the  use  of  the  word  "either"  one  or 
the  other  of  two  is  meant.  Common  defini- 
tions of  the  word  are  "one  of  two";  the  "one 
or  the  other."  The  word  when  used  in  a 
connection  which  implies  a  choice  of  action 
ou  the  part  of  the  person  using  it  indicates 
that  the  option  is  in  the  person  who  is  to  do 
the  act  involving  the  choice.  Aldrich  v.  Bay 
State  Const  Co.,  72  N.  E.  53,  54,  186  Mass. 
4S9. 


:,  ANT,  OR  ALL 

The  act  of  April  19,  1898,  defining  trusts 
and  prohibiting  them  under  penalties  (93 
Ohio  Laws,  p.  143)  declares  (section  1)  that 
a  "trust"  is  a  combination  of  capital,  skill, 
or  acts  by  two  or  more  persons,  firms,  part- 
nerships, corporations  or  associations  of  per- 
sons, or  of  any  two  or  more  of  them  for  "ei- 
ther, any,  or  all"  of  the  following  purposes, 
which  are  thereafter  recited.  Held,  that  by 
the  use  of  the  distributive  terms  "either,  any, 
or  all,"  these  purposes  are  as  completely  sep- 
arated as  though  each  subdivision  consti- 
tuted the  subject  of  a  different  statute.  State 
V.  Gage,  73  X.  R  1078,  1080,  72  Ohio  St.  210. 

£ITH£R   BEFORE    OR  AFTER   TRIAIi 

The  words  "either  before  or  after  trial," 
in  Code  Civ.  Proc.  S  1209,  providing  that  a 
final  Judgment  dismissing  the  complaint  "ei- 
ther before  or  after  trial"  does  not  prevent  a 
new  action,  etc.,  refer  to  the  dismissal  of  the 
complaint  and  the  rendering  of  a  Judgment 
thereon.  In  an  action  brought  on  for  trial, 
either /on  Issues  of  law  or  of  fact,  and  ei- 
ther before  evidence  is  taken  or  afterwards, 
and  such  a  Judgment  Is  final  and  appealable 
under  section  1346,  defining  what  Judgments 
are  appealable.  Jones  v.  Sabln,  107  N.  Y. 
Supp.  508,  510.  122  App.  Dlv.  666. 


KITHIIK  PARTT 

See  At  the  Option  of. 

Under  Burns'  Ann.  St.  1901,  §  416,  pro- 
viding that  venue  shall  be  changed  for  cer- 
tain named  causes  upon  application  of  "ei- 
ther party,"  a  change  of  venue  may  be  grant- 
ed on  motion  of  but  one  of  several  defend- 
ants. Dill  V.  Fraze,  79  N.  E.  971,  974,  169 
Ind.  53  (citing  Jarvis  v.  Hitch,  67  N.  E.  1057, 
161  Ind.  217;  Board  of  Com*rs  of  Monroe 
County  V.  Conner,  58  N.  B.  828,  155  Ind.  484; 
Cain  V.  Allen,  79  N.  E.  201,  168  Ind.  8);  Green- 
ing V.  Kltch,  83  N.  E.  1135,  41  Ind.  App.  711. 


8IBE 

See  Run  Upon  Either  Side. 
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EJECT 

The  leaving  of  a  train  by  a  passenger 
whose  ticket  the  conductor  had  refused  to 
accept,  in  obedience  to  the  conductor's  com- 
mand to  the  porter  to  see  that  she  got  ofC  at 
the  next  station,  is  an  "ejection."  Bollng  v. 
St.  Louis  &  S.  F.  R.  Co.,  88  S.  W.  35,  40,  189 
Mo.  219. 

For  a  passenger,  whose  ticket  the  con- 
ductor had  refused  to  accept,  to  leave  the 
train  of  her  own  accord,  and  against  his  ad- 
vice that  she  remain,  and  allow  him  to  hold 
her  baggage  check  as  security  for  passage, 
to  be  paid  if  the  company  agreed  with  him 
that  the  ticket  was  not  good,  is  not  an  "ejec- 
tion." Bollng  V.  St  Louis  &  S.  F.  R.  Co.,  88 
S.  W.  35,  40,  189  Mo.  219. 

Where  several  cars  were  waiting  at  a 
station  to  be  loaded  with  passengers,  and  a 
passenger,  after  voluntarily  leaving  one  car, 
was  told  by  the  conductor  that  he  could- not 
ride  on  that  car,  but  was  directed  to  take 
passage  on  another  car,  there  was  no  "ejec- 
tion." Dobbins  v.  Little  Rock  Ry.  &  Electric 
Co.,  95  S.  W.  794,  797,  79  Ark.  85,  9  Ann. 
Cas.  84. 

EJECTMENT 

See  Justice  Ejectment 

Under  the  statute,  "ejectment"  is  strip- 
ped of  all  of  the  fictions  of  the  common-law 
actions.  The  persons  in  interest  must  be 
the  real  parties  to  the  suit  and  the  Judg- 
ment is  a  finality.  It  stands  on  the  same 
footing  as  other  actions,  and  whatever  may 
be  set  up  in  a  court  of  law  as  to  fraudulent 
procurement  of  an  instrument  in  writing  may 
be  set  up.  If  therefore  the  statutory  action 
of  unlawful  detainer  is  analogous  to  eject- 
ment, and  is  governed  by  the  same  rules,  the 
fraudulent  execution  ojT  a  lease  may  be  shown 
by  parol  in  an  action  of  unlawful  detainer. 
Sass  &  Crawford  v.  Thomas,  89  S.  W.  656, 
660,  6  Ind.  T.  60,  11  L.  R.  A.  (N.  S.)  260. 

EJECTOR 

See  Casual  Ejector. 

EJUSDEM  GENERIS 

iSee,  also,  Other;   Otherwise. 

"The  rule;  'ejusdem  generis,*  ordinarily 
limits  the  meaning  of  general  words  to  things 
of  the  same  class  as  those  enumerated  un- 
der them."  Gallagher  v.  McKeague,  103  N. 
W.  233,  234,  125  Wis.  116,  110  Am.  St  Rep. 
821  (citing  3  Words  and  Phrases,  p.  2328); 
Gillette  v.  Pea  body,  75  Pac.  18,  20,  19  Colo. 
App.  356 ;  Pelu  v.  Mlznerr,  83  N.  E.  784,  785, 
41  Ind.  App.  255  (citing  Black,  Interp.  Laws, 
p.  141;  Maxw.  Interp.  St  p.  469;  Sedg.  St 
&  Const.  Law,  p.  360) ;  Williams  v.  Vincent, 
79  Pac.  121,  122,  70  Kan.  595,  68  L.  R.  A.  634, 
109  Am.  St.  Rep.  46J). 

The  maxim  "ejusdem  generis"  is  but  a 
rule  of  construction  to  aid  in  ascertaining 
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the  meaning  of  a  statute  or  other  written  in- 
strument Central  of  Georgia  Ry.  Co.  v. 
Motz,  61  S.  E.  1,  5,  6,  130  Ga.  414. 

"Ejusdem  generis"  means  of  similar 
character  or  species.  Bx,  parte  Llngeufelter, 
142  S.  W.  555,  569,  64  Tex.  Cr.  R.  30. 

The  rule  that,  where  general  words  fol- 
low enumeration  of  particular  things,  the 
general  words  Include  only  such  things  as 
are  of  the  same  kind  as  those  specifically 
enumerated  does  not  apply  to  a  statute  where 
there  are  no  specific  terms  followed  by  gen- 
eral terms,  or  where  the  terms  are  unlike 
and  antagonistic  in  meaning  and  kind;  the 
literal  meaning  of  "ejusdem  generis*'  being  of 
the  same  kind,  class,  or  nature.  Jones  7. 
State,  149  S.  W.  56,  67,  104  Ark,  261. 

By  the  rule  "ejusdem  generis,"  where 
there  is  an  enumeration  of  particular  things, 
followed  by  general  words,  the  latter  shall 
be  construed  as  having  reference  only  to 
things  of  the  same  kind  or  class  with  those 
specifically  mentioned.  Cutshaw  v.  City  of 
Denver,  75  Pac.  22,  25,  19  Colo.  App.  341. 

"Ejusdem  generis"  means  of  the  same 
kind  or  species.  The  words  are  used  to  des- 
ignate a  rule  of  construction  that  when  an 
author  makes  use  first  of  terms,  each  evi- 
dently confined  and  limited  to  a  particular 
class  of  a  known  species  of  things,  and  then, 
after  such  specific  enumeration,  subjoins  a 
term  of  very  extensive  sigulficatiou,  this 
term,  however  general  and  comprehensive  in 
its  possible  import,  yet,  when  used,  embraces 
only  things  ejusdem  generis — ^that  is,  of  the 
same  kind  or  species — ^wlth  those  compre- 
hended by  the  preceding  limited  and  confined 
terms.  Pulom  v.  Jacob  Dold  Packing  Co., 
182  Fed.  356,  359  (citing  3  Words  and  Phras- 
es, p.  2328). 

The  doctrine  of  "ejusdem  generis"  is 
only  a  rule  of  construction  to  be  applied  as 
an  aid  in  ascertaining  the  legislative  intent, 
and  does  not  control  where  it  clearly  appears 
from  the  statute  as  a  whole  that  no  such  lim- 
itation was  intended,  nor  does  it  apply  where 
the  specific  words  of  a  statute  signify  sub- 
jects greatly  different  from  another,  nor 
where  the  specific  words  embrace  all  objects 
of  their  class,  so  that  the  general  words 
must  bear  a  different  meaning  from  the  spe- 
cific words  or  be  meaningless.  State  v.  Eck- 
hardt,  133  S.  W.  321,  322,  232  Mo.  49. 

Where  one  granted  a  right  of  way  to  a 
railroad  over  certain  land,  together  with  the 
right  to  take  and  use  all  the  timber,  earth, 
stone,  and  mineral  existing  or  to  be  found 
within  the  right  of  way  granted,  the  right  to 
take  the  minerals  must,  under  the  principle 
of  ejusdem  generis,  which  limits  general 
terms  by  particular  preceding  terms,  be  con- 
fined to  surface  minerals,  as  the  grantor  in 
referring  to  timber  and  stone  had  limited  his 
grant  to  surface  mineral.  Gladys  City  Oil, 
Gas  &  Mfg.  Co.  Y.  Right  of  Way  OU  Co. 


(Tex.)  137  S.,  W.  171,  178  (citing  3  Words 
and  Phrases). 

"The  rationale  of  the  principal  of  ejus- 
dem generis  seems  to  be  that,  if  the  Legisla- 
ture has  intended  the  general  words  to  ap- 
ply, unlnfiuenced  by  the  preceding  particular 
words,  and  without  restricciou,  it  would,  in 
the  first  Instance,  have  employed  a  compen- 
dious word  to  express  its  purpose.  •  •  ♦ 
One  of  these  rules  of  construction  is  that 
general  words  may  be  limited  to  the  same 
genus  or  class  as  the  specific  words  whlcb 
precede  them.  In  Sutherland  on  Statutory 
Constr.  §  268,  it  is  said  that,  'where  there  are 
general  words  follo^^ing  particular  and  spe- 
cific words,  the  former  must  be  confined  to 
things  of  the  same  kind.'  In  Broom's  Legal 
Maxims  (side  page  651)  the  rule  is  laid  down 
as  follows:  *  Where  a  particular  class  (of 
persons  or  things)  is  spoken  of,  and  general 
words  follow,  the  class  first  mentioned  is  to 
be  taken  as  the  most  comprehensive,  and 
the  general  words  treated  as  referring  to 
matters  "ejusdem  generis"  with  such  class; 
the  effect  of  general  words,  where  they  fol- 
low particular  words,  being  thus  restricted.' 
Sedgwick,  in  his  work  on  Construction  of 
Statutes  (page  361),  says:  'Where  general 
w^ords  follow  particular  words,  the  rule  is  to 
construe  the  former  as  applicable  to  things 
or  persons  particularly  mentioned.'  The  de- 
cision of  the  courts  fully  sustain  the  text-writ- 
ers that  this  is  the  true  rule  of  construc- 
tion in  such  cases,  subject  to  certain  linal- 
tations,  not  necessary  to  be  mentioned  here." 
Gates  &  Son  Co.  v.  City  of  Richmond,  49  S. 
E.  965,  966,  103  Va.  702  (citing  American 
Manganese  Co.  v.  Virginia  Manganese  Co.,  21 
S.  E,  466,  91  Va.  272 ;  City  of  Lynchburg  v. 
N.  &  W.  R.  Co.,  80  Va.  237,  56  Am.  Rep.  592 ; 
Chesapeake  &  O.  Ry.  Co.  v.  American  Exch. 
Bank,  23  S.  E.  935,  92  Va.  495,  44  L.  R.  A. 
449). 

"The  'rule  of  ejusdem  generis'  is  not  In 
and  of  itself  a  rule  of  interpretation  but  an 
aid  to  Interpretation,  when  the  intention  is 
not  otherwise  apparent."  "It  is  a  rule  of 
application  of  the  rule  of  ejusdem  generis 
that  when  the  prior  or  specific  words  exhaust 
the  class  of  genera  there  is  nothing  for  the 
terms  to  qualify,  and,  following  the  rule  that 
all  parts  of  a  statute  shall  if  possible  be  giv- 
en effect  if  that  can  be  done,  and  that  rule 
shall  not  be  invoked  to  restrict  the  operation 
of  the  act  within  narrower  limits  than  the 
Legislature  Intended."  Strange  ▼.  Board  of 
Com'rs  of  Grant  County,  91  N.  E.  242,  248, 
173  Ind.  640, 

The  rule  of  "ejusdem  generis,"  restrict- 
ing the  meaning  of  general  words  follow- 
ing specific  words  to  things  of  the  same  kind 
as  the  specific  words,  is  only  one  of  a  num- 
ber of  rules  of  construction  intended  to  aid 
in  finding  the  true  meaning  of  a  statute; 
and  where,  considering  the  act  as  a  whole, 
the  evil  to  be  remedied,  and  public  senti- 
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ment  at  the  time  of  its  passage,  the  purpose 
of  the  act  clearly  appears,  the  rule  should 
not  be  arbitrarily  applied  to  limit  the  mean- 
ing of  general  words,  nor  should  it  be  ap- 
plied when  the  specific  words  embrace  all  ob- 
jects of  their  class,  so  that  general  words 
must  bear  a  meaning  different  from  the  spe- 
cific words  or  be  meaningless,  thus  violating 
the  rule  that  all  the  words  of  a  statute 
must  be  given  effect,  If  possible.  United 
States  Cement  CJo.  v.  Cooper,  88  N.  B.  09,  72, 
172  Ind.  599. 

The  rule  "ejusdem  generis"  involves  the 
idea  that  the  particular  governs  the  general, 
and  is  a  mere  auxiliary  and  subordinate 
formula,  intended  to  assist  in  the  application 
of  the  basic  rule  that  the  Intent  of  the  par- 
ties governs,  as  neither  in  law  nor  in  ordi- 
nary logic  can  there  be  any  inflexible  rule 
by  which  parties  are  arbitrarily  held  to  fore- 
go a  general  requirement  merely  because 
they  also  state  a  particular  one.  Drainage 
Commission  of  New  Orleans  v.  National  Con- 
tracting Co.  of  New  York,  136  Fed.  780,  79-1 
(citing  Bock  v.  Perkins,  11  Sup.  Ct.  677,  189 
U.  S.  628,  35  L.  Ed.  314). 

The  words  "other  paper/'  as  used  in 
Eirby*s  Dig.  §  3490,  allowing  the  clerk  of 
the  circuit  court  10  cents  each  "for  filing 
complaint,  answer,  reply,  petition,  demurrer, 
affidavit,  or  'other  paper* "  in  a  cause,  is  a 
general  term;  but  according  to  the  old  and 
settled  rule  of  statutory  construction  must 
be  confined  In  its  meaning  to  that  class  of 
papers  to  which  the  preceding  words  belong. 
Uempstead  County  v.  Harkness,  84  S.  W.  799, 
73  Ark.  600  (citing  Eastern  Arkansas  Hedge 
Fence  Co.  v.  Tanner,  53  S.  W.  886,  67  Ark. 
156 ;  Matthews  v.  Kimball,  66  S.  W.  651,  69 
S.  W.  547,  70  Ark.  451 ;  Sedg.  St  &  Const 
Law  [2d  Ed.]  pp.  360,  361;  End.  on  Interp. 
St  H  400-407;  Suth.  St  Const  268-276; 
State  V.  Blackburn,  33  S.  W.  529,  61  Ark. 
407). 

Where  words  of  specific  and  limited  sig- 
nification in  a  statute  are  followed  by  gen- 
eral words  of  more  comprehensive  import, 
the  general  words,  under  the  rule  of  "ejus- 
dem  generis,''  should  be  construed  as  em- 
bracing only  such  persons,  places,  or  things 
as  are  of  like  kind  or  class  to  those  designat- 
ed by  the  specific  words,  unless  a  contrary 
intention  is  clearly  shown  by  the  statute. 
Wiggins  V.  State,  87  N.  B.  718, 172  Ind.  78  (cit- 
ing MiUer  v.  State,  23  N.  E.  94, 121  Ind.  294 ; 
Nichols  y.  State,  26  N.  E.  839,  127  Ind.  406 ; 
State  ▼.  Sopher,  61  N.  B.  785,  157  Ind.  360- 
373 ;  State  ex  reL  Shanks  v.  Board  of  Oom'rs 
of  Carroll  County,  70  N.  E.  138,  162  Ind.  183 ; 
Laporte  Carriage  Co.  v.  Sullender,  75  N.  B. 
277,  165  Ind.  290-^02;  State  ex  rel.  Beard  y. 
Jackson,  81  N.  B,  62,  168  Ind.  384-389). 

While,  under  the  doctrine  of  "ejusdem 
generis,*'  when  general  words  in  a  Constitu- 
tion or  statute  follow  particular  words,  the 


things  contained  within  the  general  words 
must  be  of  the  same  class  or  kind  as  those 
particularly  mentioned,  and  general  words 
will  not  be  held  to  include  anything  which 
is  of  a  class  superior  to  the  class  mentioned 
in  the  particular  words,  the  doctrine  is  only 
a  rule  of  construction  to  aid  in  arriving  at 
the  intent  of  the  lawmaker,  and  cannot  be 
applied  to  override  the  fundamental  princi- 
ples that  all  words  in  a  law  must,  if  possible, 
be  given  their  ordinary  meaning,  and  that 
the  intention  of  the  lawmaker  must  be  gath- 
ered from  the  language  employed  In  the  light 
of  the  context  and  of  the  subject-matter  to 
which  it  is  applied,  and  that  when  the  in- 
tention is  clear  it  must  prevail,  except  that 
courts  cannot  assume  that  the  lawmaker  real- 
ly intended  to  enact  either  absurd  or  un- 

I  just  laws.  Const  art.  13,  §  4,  provides  that 
all  mines  and  mining  claims,  etc.,  containing 
or  bearing  gold,  silver,  copper,  lead,  coal, 
or  other  valuable  mineral  deposits  shall  be 

,  taxed,  etc.,  and  the  net  annual  proceeds  of 
all  mines  and  mining  claims  shall  be  taxed, 
etc.  At  the  time  the  Constitution  was  fram- 
ed, the  specified  metals  were  the  only  ones 
mined  in  large  quantities  in  the  ten*itory, 
and  coal,  with  the  exception  of  lime  and  com- 
mon rock,  was  the  only  nonmetallic  product 
mined  in  quantity  sufficient  to  justify  the 
method  of  taxation  proposed.  Held,  that  the 
classification  was  not  intended  as  a  limita- 
tion, but  an  enumeration  of  substances  then 
produced  in  quantity  sufl^cient  to  warrant 
the  method  of  taxation  imposed  and,  under 
the  exception  to  the  rule  of  ejusdem  generis 
that  where  the  particular  things  enumerated 
are  complete,  so  that  there  remain  no  others 
of  like  kind,  then  the  things  that  fall  with- 
in the  general  words  must  be  assumed  to  be 
of  a  different  kind  and  not  ejusdem  generis 
with  those  enumerated,  the  phrase  "other 
valuable  mineral  deposits'*  embraces  all  min- 
eral deposits,  including  a  deposit  of  gypsum, 
and  the  net  annual  profits  from  the  sale 
of  products  manufactured  therefrom  are  tax- 
able under  the  section.  Nephl  Plaster  ft 
Mfg.  Co.  V.  Juab  County,  93  Pac.  53,  54,  66, 
58,  38  Utah,  114,  14  L.  R.  A.  <N.  S.)  1043. 

The  maxim  "ejusdem  generis"  is  only 
an  illustration  or  si)ecific  application  of  the 
j  broader  maxim  **noscltur  a  socils."  E^om  its 
application  is  a  deduced  rule  that,  "when 
'  general  words  follow  an  enumeration  of  par- 
'  ticular  cases,  such  words  apply  only  to  cas- 
es of  the  same  kind  as  those  expressly  men- 
tioned." Under  the  charter  of  the  city 
of  Chicago,  authorizing  the  city  to  regulate 
and  prescribe  the  compensation  of  hack  men, 
cabmen,  omnibus  drivers,  and  "all  others 
pursuing  a  like  occupation,"  the  city  had 
power  to  enact  Rev.  Code  Chicago,  §|  1723, 
1725,  limiting  the  rate  of  fare  to  be  charg- 
ed by  street  railway  companies,  inasmuch 
as  the  phrase  "others  pursuing  a  like  occupa- 
tion," when  construed  ejusdem  generis,  in^ 
eludes   street   railway    companies.    Chicago 
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Union  Traction  Co.  v.  City  of  Chicago,  65  N. 
E.  451,  460,  109  111.  484,  59  L.  R.  A.  631. 

The  doctrine  of  ejusdem  generis  yields 
to  the  rule  that  an  act  should  be  so  con- 
strued as  to  carry  out  the  object  sought  to 
be  accomplished  by  It  so  far  as  that  object 
can  be  collected  from  the  language  employed. 
So  the  restriction  of  general  words  to  things 
ejusdem  generis  must  not  be  carried  to  such 
an  excess  as  to  deprive  them  of  all  meaning. 
The  enumeration  of  particular  things  is 
sometimes  so  complete  and  exhaustive  as  to 
leave  nothing  which  can  be  called  ejusdem 
generis.  If  the  particular  words  exhaust  a 
whole  genus,  the  general  words  must  refer 
to  some  larger  genus.  The  general  words 
are  not  to  be  rejected,  and  the  maxim  of  ejusr 
dem  generis  must  yield  to  the  maxim  that  ev- 
ery part  of  a  statute  should  be  upheld  and 
given  its  appropriate  effect  if  possible.  To 
deny  any  word  or  phrase  Its  known  and  natr 
ural  meaning  in  any  instance,  the  court 
ought  to  be  quite  sure  that  they  are  following 
the  legislative  intention.  In  Ky.  St.  1903,  i 
2971,  being  a  part  of  the  laws  relating  to  the 
government  of  cities  of  the  first  class,  and 
providing  that  so  much  property  in  the  city 
which  from  "alienage,  defect  of  heirs,  fail- 
ure of  kindred,  or  other  causes,**  shall  es- 
cheat to  the  commonwealth,  shall  vest  in 
the  board  for  the  benefit  of  schools,  and 
that  board  may  in  the  name  of  the  com- 
monwealth sue  for  and  recover  the  same, 
the  particular  words  used  exhaust  the  genera 
specifically  named,  so  tliat  under  the  provi- 
sion "or  other  causes"  the  school  board  might 
recover  escheats  on  the  happening  of  events 
of  a  different  class,  as  land  escheated  by  a 
cori>oration.  Commonwealth,  for  Use  of 
Louisville  School  Board,  y.  Chicago,  St  L.  & 
N.  O.  R.  Co.,  99  S.  W.  596,  599,  124  Ky. 
497  (quoting  and  adopting  definition  in 
South.  St  Const  $  437). 

The  rule  tliat,  where  a  general  term  in 
a  statute  follows  specific  words  of  a  like 
nature,  it  takes  its  meaning  from  the  latter, 
and  is  presumed  to  embrace  persons  or 
things  of  the  kind  designated  by  the  specific 
words,  is  what  is  usually  called  the  "ejus- 
dem generis  rule'*  of  statutory  construction. 
Central  of  Georgia  Ry.  Co.  v.  State,  40 
South.  991,  145  Ala.  99  (citing  Johnson  v. 
State,  32  Ala.  583;  Prim  v.  State,  J  Ala. 
244). 

Under  the  rule  of  ejusdem  generis  it  is 
not  a  crime  under  Pen.  Code,  making  it  an 
offense  to  operate  any  banking  game  or  per- 
centage game  played  with  any  device  for 
money,  checks,  credit,  or  other  representa- 
tive of  value,  to  set  up  and  operate  a  slot 
machine  in  which  games  are  played  unless 
played  for  money,  checks,  or  other  represen- 
tative of  value.  In  re  Williams,  87  Pac.  565, 
568,  4  CaL  App.  xiii.  I 
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See  Any  Election;  Certificate  of  Elec- 
tion; Free  Election;  General  Elec- 
tion; Holding  Election;  Local  Op- 
tion Election;  Municipal  Election; 
Kext  Election;  Next  General  Elec- 
tion; Next  Municipal  Election;  Offi- 
cer Elect ;  Overseers  of  Election ; 
Place  of  Election;  Primary  Election; 
Public  Election;  Regular  Election; 
Second  Election ;  Separate  Election  ; 
Special  Election;  Spring  or  Autumn 
Election;  To  be  Elected;  Town  Elec- 
tion. 

All  elections,  see  All. 

Contest  of  elections,  see  Contest 

Such  election,  see  Such. 
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The  word  'election*  may  be  said  to  be 
'the  act  of  choosing;  choice;  the  act  of 
electing  one  or  more  from  others;  power  of 
choosing  or  selecting.'  Webster's  Dictionary. 
Yet  *an  "election'*  to  be  held  in  such  precinct,* 
according  to  the  custom  of  this  state,  has  a 
certain  definite  meaning  which  does  not  in- 
clude a  choice  by  petition.*'  Hudgius  v. 
State  ex  rel.  A.  T.  Hicks  &  Co.,  39  Soutli. 
717,  718,  145  Ala.  499. 

The  word  ^*elect**  as  used  in  a  statute 
providing  for  the  submission  of  a  proposed 
amendment  to  a  Constitution  and  providing 
that  upon  the  ballot  there  shall  be  written 
or  printed  the  words,  *'for  the  constitutional 
amendment  or  against  the  constitutional 
amendment,**  as  the  voters  shall  "elect,"  is 
equivalent  to  the  word  "wish.**  Warfield  v. 
Vandlver,  60  Atl.  538,  544,  101  Md.  78,  4 
Ann.  Cas.  692. 

The  means  by  which  the  will  of  the  j^eo- 
ple  Is  ascertained  and  their  consent  obtain- 
ed to  the  makiug  of  a  contract  is  merely  by 
accommodation  called  an  "election,"  and  this 
is  also  true  as  to  cases  in  which  it  is  sought 
to  ascertain  the  same  thing  in  respect  of  a 
proposition  to  remove  a  county  seat,  \yhere 
a  question  is  subsequently  raised  as  to  • 
whether  the  people  really  consented  to  the 
proposed  action.  It  is  necessary  that  the 
court,  having  jurisdiction,  should  investi- 
gate the  operation  of  the  means  adopted  in 
order  to  learn  whether  the  consent  was  truly 
obtained.  Adcock  v.  Houk,  122  S.  W.  979, 
981,  122  Tenn.  269. 

"There  is  a  particular  distinction  be- 
tween the  words  ^elected  and  qualified'  and 
that  of  'qualified'  alone.  The  distinction  is 
based  upon  the  consideration  that  the  word 
elected  has  a  well-defined  and  universally 
recognized  meaning,  and  that  when  used  it 
may  not  be  assumed  that  the  Constitution 
frainei*s  intended  it  should  have  no  signifi- 
cance, and  might  therefore  be  ignored.** 
Hence  it  cannot  be  said  that  the  word 
"elected**  was  accidentally  omitted  from 
Const,  art  3,  §  12,  providing  that  all  judicial 
officers  shall  hold  their  offices  until  their 
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successors   shall    have    qualifled.    State    y. 
Andrews,  67  Pac.  870,  877,  64  Kan.  474. 

The  constitutional  provision  that  per- 
sons possessing  certain  qualitlcations  may 
vote  at  all  "elections  prescribed  by  law''  ap- 
plies to  the  election  of  all  officers,  whether 
provided  for  by  the  Constitution  or  by  a  law 
authorized  thereby,  in  the  absence  of  a  con- 
trary constitutional  provision.  Livesley  v. 
Litchfield,  83  Pac.  142,  145,  47  Or.  248,  114 
Am.  St.  Rep.  920. 

Under  Civ.  Code,  {  305,  providing  that 
corporate  powers  must  be  exercised  by  a 
board  of  directors  "to  be  elected"  from 
among  the  holders  of  the  stock  of  the  corpo- 
ration, a  mortgage  executed  by  a  corpora- 
tion's president  and  secretary,  in  pursuance 
of  a  resolution  of  its  board  of  director  who 
were  named  in  the  articles  of  incori)oratlon 
as  its  board  of  directors  for  the  first  year, 
is  valid.  Middletown  v.  ArastraviUe  Min. 
Co.,  79  Pac.  889,  890,  146  Cal.  219. 

•Const  art.  3,  §  1,  i>rovides  that  the  execu- 
tive department  shall  consist  of  a  Governor. 
♦  •  *  Secretary  of  State,  etc.,  who  shall  be 
severally  chosen  by  the  qualified  electors  at 
the  same  time  and  place  of  voting  as  for 
members  of  the  Legislature.  Section  3  pro- 
vides that  the  Lieutenant  Governor,  Secreta- 
ry of  State,  etc.,  shall  hold  their  offices  for 
four  years,  and  until  their  successors  are 
elected  and  qualified.  Section  13  provides 
that  when,  during  a  recess  of  the  Legislature, 
a  vacancy  happens  in  any  office,  the  appoint- 
ment to  w^hlch  is  vested  in  the  Legislature,  or 
when  at  any  time  a  vacancy  shall  have  oc- 
curred In  any  other  state  office,  for  the  filing 
of  which  vacancy  no  provision  Is  made  else- 
where in  this  Constitution,  the  (Governor 
shall  fill  such  vacancy  by  appointment, 
"which  shall  expire  when  a  successor  shall 
have  been  elected  and  qualified."  Article 
6.  I  8,  provides  that  the  first  election  of  all 
state  officers  shall  be  on  the  Tuesday  next 
after  the  first  Monday  in  November,  1892, 
and  the  election  of  such  officers  shall  be  held 
in  every  fourth  year  thereafter  on  the  Tues- 
day succeeding  the  first  Monday  in  Novem- 
ber. No  direct  provision  is  made  for  elec- 
tions to  fill  vacancies  in  state  offices,  except 
as  such  vacancies  may  occur  in  the  offices  of 
Supreme  or  superior  court  Judges.  Held, 
that  the  words  '* which  shall  expire  when  a 
SDcceaM>r  shall  have  been  elected  and  quali- 
fied/'ao  not  relate  to  the  next  general  elec- 
tion, and  an  appointment  to  fill  a  vacancy  in 
the  office  of  Secretary  of  State  does  not  ex- 
pire until  the  expiration  of  the  regular  term, 
and  when  the  regular  election  for  the  office 
occurs.  State  ex  rel.  Fish  v.  Howell,  110 
Pac  386,- 387,  59  Wash.  492. 

Appointment  distingvislied 

See  Appoint— Appointment. 
At  appointed 
The  word  "election,"  in    New  York  City 
Charter,  f  382,  providing  that  any  vacancj- 


in  the  office  of  borough  president,  caused  by 
removal  from  the  borough  or  otherwise,  shall 
be  filled  for  the  unexpired  term  by  an  election 
to  such  vacancy  made  by  a  majority  vote  of 
all  the  members  of  the  board  of  aldermen 
of  such  borough,  is  equivalent  to  the  word 
"appointment."  People  v.  Aheam,  89  N.  E. 
930,  196  N.  Y.  221,  26  L.  R.  A.  (N.  S.)  1153. 

Organic  Act,  {  8,  declares  that  all  coun- 
ty officers  shall  be  appointed  or  elected  in 
such  manner  as  shall  be  provided  by  the 
Governor  and  legislative  assembly  of  the  ter- 
ritory. Act  July,  1851,  provided  for  the  elec- 
tion of  sheriffs.  Held,  that  a  contention 
that  the  words  "elected'*  and  "appointed" 
had  the  same  meaning,  and  that  when  the 
people  were  authorized  by  the  Governor  and 
assembly  to  "elect"  certain  officers  they  were 
merely  empowered  to  act  in  so  doing  as 
agents,  possessing  a  mere  revocable  authority 
and  incapable  of  binding  their  principles,  who 
retained  the  right  to  be  exercised  through 
the  Governor,  as  the  executive,  of  removing 
at  his  discretion  all  the  officers  whom  the 
people  should  thus  choose,  was  without  mer- 
it: but  the  words  were  used  to  distinguish 
one  method  of  selection  from  another,  and 
the  Governor  did  not  have  the  right  to  re- 
move a  sheriff  elected  in  accordance  with 
the  statute,  as  an  incident'  to  appointive 
power.  Territory  ex  rel.  Hubbell  v.  Armijo, 
89  Pac.  267,  272,  14  N.  M.  205. 

Under  Pol.  Code,  f  58,  providing  that,  ex- 
cept where  otherwise  specially  provided,  an 
elector  is  eligible  to  an  office  for  which  he 
is  an  elector,  and  that  no  person  is  eligible 
who  is  not  such  an  elector,  and  County  Gov- 
ernment Act,  §  64,  providing  that  no  person 
shall  be  eligible  to  a  county  office  who,  at  the 
time  of  his  election,  is  not  an  elector  of  the 
county  in  which  the  duties  of  the  office  are 
to  be  exercised,  a  person  who  is  not  an  elec- 
tor of  a  county  is  not  eligible  to  any  office 
of  that  county,  whether  filled  by  election  or 
appointment,  the  term  "at  the  time  of  his 
election''  not  being  limited  in  meaning  to  an 
election  in  the  popular  sense.  In  which  all 
electoi's  participate,  but  also  including  an  ap- 
pointment to  office;  and  hence,  prior  to  the 
constitutional  amendment  extending  the  elec- 
tive franchise,  a  woman  was  not  eligible  to 
the  office  of  assistant  probation  officer  of  a 
county.  Reed  v.  Hammond,  123  Pac.  346,. 
847,  18  Cal.  App.  442. 

The  words  "elected"  and  "appointed*' 
ordinarily  are  not  synonymous.  In  Its  lim- 
ited sense  the  w^ord  "elected"  is  usually  em- 
ployed to  denote  the  selection  of  a  public  of- 
ficer T)y  the  qualified  voters  of  a  community. 
On  the  other  hand,  "appointed"  is  generally 
understood  to  mean  the  selection  of  a  public 
officer  by  one  person  who  is  empowered  by 
law  to  make  the  appointment.  In  Its  broad- 
est sense,  however,  the  word  "elected"  means 
merely  "selected."  When  used  In  that  sense, 
the  word  "elected"  is  synonymous  with  the 
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word  "appointed."    Odell  v.  Rlhn,  127  Pac. 
802,  805,  19  Cal.  App.  713. 

As  ftnthoriied  election 

"There  can  be  no  'election'  where  there 
is  no  warrant  for  holding  it.  Hence,  where 
the  notices  prerequisite  to  a  valid  election 
are  not  given,  there  is  no  election."  School 
Dist.  No.  2  V.  Pace,  87  S.  W.  580,  582,  113 
Mo.  App.  134. 

A  void  local  option  election  is  not  an 
"election*'  within  Ky.  St  i  2563,  providing 
that  a  local  option  election  shall  not  be  held 
oftener  than  once  in  three  years.  Taylor  v. 
Cook,  143  S.  W.  1055,  1057,  147  Ky.  215. 

Afl  ohoioe  by  plurality 

"Election"  means  choice.  Holding  an 
"election"  In  this  country  has  always  been 
considered  to  be  the  ascertainment  of  the 
will  of  the  majority,  upon  a  given  question. 
Nail  V.  Tinsley,  54  S.  W.  187.  191,  107  Ky. 
441. 

Under  State  Prohibition  Law,  f  13,  pro- 
viding that  the  prohibition  law  should  go  in- 
to effect  January  1,  1908,  In  all  countleB 
where  an  election  has  been  held  on  or  before 
the  12th  day  of  December,  1907,  under  the 
provisions  of  the  county  local  option  law,  at 
which  election  it  has  been  determined  that 
liquor  shall  not  be  sold,  the  word  "election" 
means  an  expression  of  the  will  of  the  major- 
ity, and  not  a  valid  election.  Hence  the  con- 
stitutionality of  the  local  option  law  is  im- 
material in  determining  when  the  prohibi- 
tion law  would  go  into  effect  State  ex  rel. 
Woodward  v.  Skeggs,  46  South.  268v  269, 
154  Ala.  249. 

Afl  okoiee  by  popolar  election 

Const  art  10,  {  2,  provides  that  all  of- 
ficers whose  "election"  or  appointment  is  not 
provided  for,  and  all  officers  whose  offices 
may  thereafter  be  created  by  law,  shall  be 
elected  by  tiie  people  or  appointed  as  the 
Legislature  may  be  direct  Held,  that  the 
word  "election"  contemplates  an  election  by 
all  the  legal  electors  of  the  state  or  locality, 
and  does  not  apply  to  members  of  the  State 
Board  of  Pharmacy,  which  board  was  treated 
since  the  Constitution  by  Public  Health  Law 
(Consol.  Laws,  c.  45)  art  11,  which  for  deter- 
mining Its  individual  membership  divides  the 
state  into  three  sections,  five  members  being 
selected  from  each,  and  provides  for  the 
"election"  of  the  members  from  each  section, 
not  by  the  citizens  generally,  but  by  a  re- 
stricted electorate,  consisting  in  some  sections 
of  licensed  pharmacists,  members  of  incor- 
porated pharmacy  associations,  and  in  other 
sections  by  licensed  pharmacists  generally; 
the  word  "election"  amounting  in  legal  effect 
to  an  appointment  according  to  the  direction 
of  the  Legislature.  State  Board  of  Pharma- 
cy V.  Bellinger,  122  N.  Y.  Supp.  651,  654,  138 
App.  Div.  12. 

Afl  choice  by  those  qnalifled 

In  Pierce's  Code,  {  4224,  fixing  the  term 
of  the  county  treasurer's  office  at  two  years 


"and  until  his  successor  is  elected  and  quali- 
fied," the  word  "elected"  means  elected  by 
the  same  electoral  body  that  elected  the  in- 
cumbent whose  term  of  office  is  thus  fixed, 
and  does  not  permit  the  qualification  as  such 
successor  by  a  person  appointed  by  the  coun- 
ty board  because  of  the  failure  to  qualify  of 
the  person  elected  as  such.  State  ex  rel. 
Vanderveer  v.  Gormley,  102  Pac.  435,  436, 
53  Wash.  543. 

As  choiee  of  elisiUe  person 

The  term  "election"  implies  a  choice  by 
an  electoral  body,  at  the  time  and  substantial- 
ly in  the  manner  and  with  the  safeguards 
provided  by  law,  of  a  qualified  person  to  an 
office.  State  v.  Hays,  45  South.  728,  730,  91 
Miss.  755  (citing  Foster  ▼.  Scarff,  15  Ohio, 
532). 

The  word  "elected,"  as  used  in  Rev. 
Codes  1905,  §  764,  relating  to  the  election  of  a 
county  superintendent  of  schools,  signifies 
an  election  of  a  qualified  successor  to  the  ln« 
cumbent  Jenness  v.  Clark,  129  N.  W.  357, 
358,  21  N.  D.  150,  Ann.  Cas.  1913B,  675. 

The  word  "election,"  as  ordinarily  used 
and  understood,  means  the  choice  or  selection 
of  one  man  amongst  more  to  fill  a  certain 
office,  and  it  does  not  always  necessarily 
involve  the  question  of  eligibility.  State  v. 
Cahill,  105  N.  W.  691,  692, 131  Iowa,  155. 

As  time  when  ballots  were  east 

The  word  "election,"  as  used  in  Rev. 
St  1895,  arts.  1804t,  1804u,  authorizing  a 
contest  of  an  election  to  remove  a  county 
seat,  means  the  act  of  casting  and  receiving, 
the  ballots  from  voters,  counting  ballots,  and 
making  return  thereof;  and  hence  an  election 
contest  is  no  bar  to  an  equitable  proceeding 
after  the  contest  to  enjoin  the  issuance  of 
bonds  relating  to  the  county  seat  removal, 
brought  by  parties  other  than  plaintiff  in  the 
election  contest,  on  the  ground  that  the  pre- 
paratory proceedings  were  void.  Kilgore  v. 
Jackson,  118  S.  W.  819,  822,  55  Tex.  Civ. 
App.  99. 

Rev.  St  1895,  art  3397,  provides  that, 
after  the  result  of  an  election  under  the  liq- 
uor law  has  been  declared,  the  election  may 
be  contested,  and,  if  it  appear  that  it  was 
illegally  or  fraudulently  conducted,  another 
election  shall  be  ordered.  Held,  that  the 
term  "election"  means  the  act  of  casting  and 
receiving  the  ballots  from  voters,  counting 
such  baUots,  and  making  returns  thereof,  and 
a  petition,  in  a  proceeding  to  contest  a  local 
option  election,  in  which  the  grounds  alleged 
are  not  based  on  any  Irregularity  In  holding 
the  election,  fails  to  state  a  cause  of  action. 
Lowery  v.  Briggs  (Tex.)  73  S.  W.  1062  (quot- 
ing and  adopting  definition  In  Norman  v. 
Thompson,  72  S.  W.  62,  96  Tex.  250). 

As  election  on  question  snliaiitted 

"The  word  ^election*  signifies  any  choice, 
whether  it  be  by  an  officer,  by  a  vote  of  the 
people,  or  by  a  board  having  the  power  of 
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appointment,  or  otherwise ;  and  it  applies  to 
a  choice  in  other  matters  than  the  selection 
of  an  officer,  as  where  other  questions  are 
submitted  to  the  vote  of  the  people."  New- 
ton V.  Ogden,  102  S.  W.  865,  126  Ky.  101  (cit- 
ing 1  Words  and  Phrases;  15  Oyc  p.  279; 
Webst.  Diet  Title  "Elections"). 

Under  the  provisions  of  Const  §  147, 
declaring  that  the  word  "elections"  shall  in^ 
elude  the  decision  of  questions  submitted  to 
the  Toters  as  well  as  the  choice  of  officers  by 
them,  and  under  section  148,  providing  that 
not  more  than  one  election  in  each  year  shall 
be  held  in  any  town  or  county,  except  as 
otherwise  provided,  and  that  all  elections  of 
state  and  other  municipal  officers  shall  be  on 
the  first  Tuesday  after  the  first  Monday  in 
November,  the  question  of  Issuing  municipal 
bonds  in  excess  of  the  yearly  revenue  not  be- 
ing otherwise  provided  for  was  an  "election" 
within  the  definition  given,  and  must  be  sub- 
mitted at  the  general  election  in  November. 
Belknap  v.  Louisville,  36  S.  W.  1118,  1119,  99 
Ky.  474,  34  L.  R.  A.  256,  59  Am.  St  Rep.  478. 

Under  the  primary  election  law,  provid- 
ing for  a  general  primary  election  for  all 
political  parties,  for  party  candidates  for 
public  office,  declaring  what  the  ballots  shall 
contain,  and  providing  that  a  qualified  elec- 
tor shall  be  furnished  with  a  ballot  of  the 
political  party  with  which  he  is  enrolled,  etc., 
and  directing  that  the  provision  of  the  gener- 
al election  law  relative  to  the  furnishing  of 
ballots,  arrangement  of  booths,  powers  and 
duties  of  inspectors,  etc.,  shall  be  applicable 
thereto,  except  so  far  as  the  provisions  there- 
of may  be  inconsistent  with  the  primary  law, 
voting  machines  cannot  be  used  at  primary 
elections,  though  the  general  election  law 
provides  that  at  all  state,  county,  city,  vil- 
lage, and  township  "elections'*  voting  ma- 
chh)es  may  be  used ;  such  provision  referring 
only  to  elections  to  public  office.  .Line  v. 
Board  of  Election  Canvassers  of  Menominee 
County,  117  N.  W.  730,  731,  154  Mich.  329, 
18  Ia  R.  A.  (N.  S.)  412, 16  Ann.  Gas.  248. 

The  word  "elections,"  as  used  in  Const, 
art  2, 1  1,  providing  that  all  elections  by  the 
people  shall  be  by  ballot,  includes  every  ex- 
pression of  choice  by  voters  of  a  body  politic, 
whether  it  be  for  a  particular  individual  or 
in  favor  of  a  stated  proposition,  and  is  not 
confined  to  elections  of  officers  and  the  special 
elections  provided  for  in  the  Constitution 
In  this  broader  sense  it  includes  local  option 
elections.  State  ex  rel.  Birchmore  v.  State 
Board  of  Canvassers,  59  S.  E.  145,  147,  78  S. 
C.  461,  14  L.  R.  A.  (N.  S.)  850,  13  Ann.  Cas. 
1133  (citing  15  Cyc.  p.  280). 

An'  election  in  a  city  to  determine  wheth- 
er the  sale  of  intoxicating  liquors  shall  be 
authorized  or  denied  therein  is  an  election, 
within  Comp.  Laws  1907,  |  914,  authorizing 
the  contesting  of  the  election  on  any  proposi- 
tion submitted  to  the  vote  of  the  people,  the 
official  ballot  at  the  election  being  "For  Sale" 


and  "Against  Sale,"  with  a  circle  after  each 
phrase  to  enable  the  voters  to  indicate  their 
preference  by  placing  a  mark  in  either  cir- 
cle. Hardy  v.  Beaver  City  (Utah)  125  Pac. 
679,  680. 

Const,  art  2,  §  1,  providing  that  every 
male  citizen  having  the  therein  prescribed 
qualifications  shall  be  entitled  to  vote  at  all 
elections,  by  "elections"  has  reference  to  the 
choice  of  officers  alone,  and  hence  Code,  f 
1131,  authorizing  women  to  vote  on  the  is- 
suance of  bonds,  borrowing  money,  or  in- 
creasing the  tax  levy,  is  not  inimical  thereto. 
Coggeshall  v.  City  of  Des  Moines,  117  N.  W. 
309,  310,  138  Iowa,  730, 128  Am.  St  Rep.  221. 

The  word  "election"  means  the  act  of 
choosing;  choice ;  and  whether  it  is  a  choice 
between  alternative  policies  or  a  choice  be- 
tween persons,  it  is  equally  an  "election." 
And  so  an  "election,"  within  the  meaning  of 
the  statutes  of  this  state,  includes  a  referen- 
dum vote  to  decide  a  question  of  policy  such 
as  the  issuance  of  bonds,  the  issuance  of 
saloon  licenses,  or  the  amount  thereof,  just 
as  well  as  it  includes  an  ordinary  "election" 
to  choose  between  candidates  for  public  of- 
fice. Hall  V.  City  of  Madison,  107  N.  W. 
31,  83,  128  Wis.  132. 

The  word  "election"  is  generally  used  as 
indicating  the  expression  of  choice  by  vote, 
regardless  of  whether  the  choice  to  be  made 
is  as  to  the  selection  of  an  officer  or  the 
adoption  of  a  proposition.  The  word  "elec- 
tion" as  used  in  Code,  §  1900  providing  that 
each  member  of  a  building  and  lean  asso- 
ciation shall  have  one  vote  for  each  $100  of 
stock,  par  value,  owned  or  held  by  him  at 
any  election,  refers  to  the  selection  of  the 
stockholders  or  adopting  a  proposition  sub- 
mitted to  them,  and  need  not  be  limited  to 
the  selection  of  officers,  and  the  proposition 
for  voluntary  liquidation  and  the  appoint- 
ment of  a  trustee  is  an  election.  McKee  v. 
Home  Savings  &  Trust  Co.,  98  N.  W.  609, 
610,  122  Iowa,  731. 

As  sworn 

The  use  of  the  phrase  "who  were  'elected' 
according  to  law  to  well  and  truly  try  and 
true  deliverance  make  between  the  state  of 
West  Virginia,"  etc,  was  inadequate  as  a 
statement  that  a  Juror  was  sworn.  State  v. 
Moore,  49  S.  B.  1015,  57  W.  Va.  146. 

Primary  eleetion 

The  word  "election,"  as  used  in  Pen. 
Code,  §  41zzz,  includes  general  and  special 
elections,  but  does  not  apply  to  primary  elec- 
tions. People  V.  Foster,  112  N.  Y.  Supp.  706, 
708,  60  Misc.  Rep.  3. 

The  word  "election,"  as  used  In  a  Stat- 
ute which  declares  that  bets  on  any  election 
authorized  by  the  Constitution  and  laws  of 
the  state  are  gaming,  is  used  in  its  political 
sense,  and  not  in  the  same  sense  in  which  it 
is  used  in  the  Constitution,  and  means  an 
election  for  public  office,  and  does  not  Include 
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a  primary  election  for  the  purpose  of  nom- 
inating a  candidate  for  public  office.  Dooley 
V.  Jackson,  78  S.  W.  330,  334, 104  Mo.  App.  21. 

A  primary  election  is  an  election  within 
article  7,  §  1,  of  the  Constitution,  defining 
who  shall  be  entitled  to  vote  at  elections. 
People  ex  rel.  Phillips  v.  Strasshelm,  88  N.  E. 
821,  822,  240  111.  279,  22  L.  R.  A.  (X.  S.)  1135; 
People  ex  rel.  O'Connor  v.  Haas,  89  N.  E,  792, 
241  III.  575. 

Compulsory  Primary  Election  Law  1909, 
c.  102,  did  not  provide  for  an  "election,"  as 
that  term  is  used  In  Const  art.  1,  §  5,  de- 
-claring  that  elections  shall  be  free  and  equal, 
and  that  the  right  of  suffrage  shall  never  be 
denied  to  any  person  entitled  thereto,  except 
on  conviction  by  a  Jury  of  an  infamous  crime, 
and  article  4,  {  1,  prescribing  the  qualifica- 
tions of  electors;  such  primary  election  be- 
ing more  in  the  nature  of  a  caucus  than  an 
election  for  a  political  ofllce.  Ledgerwood  v. 
Pitts,  125  S.  W.  lase,  1039,  122  Tenn.  570. 

The  word  "election,"  in  Const,  art  8,  §  5, 
as  amended  in  1891,  conferring  on  the  dis- 
trict court  Jurisdiction  of  "contested  elec- 
tions," includes  a  primary  election  held  un- 
der and  regulated  by  statute,  though  such 
elections  were  not  authorized  at  the  time  of 
the  amendment  Anderson  v.  Ashe  (Tex.) 
130  S.  W.  1044,  1046. 

The  word  "election,*'  as  used  in  Const 
I  6,  declaring  that  all  elections  shall  be  free 
and  equal,  does  not  apply  to  primary  elec- 
tions, which  are  not  in  fact  elections  of  of- 
ficers, but  merely  a  means  of  selecting  can- 
didates, so  that  the  Primary  Election  Law 
is  not  in  violation  of  the  Constitution. 
Hodge  V.  Bryan,  148  S.  W.  21,  22,  149  Ky. 
110. 

A  general  primary  election  held  under 
Primary  Election  Law,  providing  for  party 
nominations  by  direct  vote,  and  declaring 
that  the  statutes  in  relation  to  the  holding  of 
elections  shall  apply  to  all  primaries,  is  an 
"election  authorized  by  law"  within  Rev.  St. 
1899,  S  211C,  punishing  the  making  of  fraudu- 
lent returns  of  ballots  cast  at  any  election 
authorized  by  law.  State. ex  rel.  Von  Stade 
v.  Taylor,  119  S.  W.  373,  374,  220  Mo.  618. 

The  word  "election,"  in  Rev.  St.  1899,  § 
3430,  providing  that  bets  on  any  election  au- 
thorized by  the  Constitution  and  laws  of  the 
state  are  gaming,  does  not  include  a  primary 
election ;  such  elections  not  being  authorized 
by  the  Constitution,  but  merely  permitted  be- 
cause not  forbidden  thereby.  Dooley  v. 
Jackson,  78  S.  W.  330,  333,  104  Mo.  App.  21. 

Rev.  St.  1899,  §  3027,  prohibits  local  op- 
tion elections  held  in  counties  from  being 
held  on  any  general  election  day  or  within 
<50  days  of  an  election  held  under  the  Consti- 
tution and  laws,  and  provides  that  elections 
beld  under  such  article  shall  be  special  elec- 
tions separate  from  all  other  elections.  Sec- 
tion 3028  provides  that  such  election  shall 


not  be  held  in  any  city  of  a  certain  popula- 
tion within  60  days  of  any  municipal  or  state 
election.  Rev.  St.  1899,  §  4160,  provides  that 
the  term  "general  election"  refers  to  the 
election  required  to  be  held  on  Tuesday  suc- 
ceeding the  first  Monday  in  November.  Held, 
that  sections  3027  and  3028  prohibited  the 
holding  of  a  local  option  election  within  60 
days  of  any  general  election  for  the  election 
of  oflScers  or  any  other  purpose ;  but  a  local 
option  election  may  be  held  within  60  days 
of  an  election  under  the  state  primary  law ; 
the  word  "election,"  as  used  therein,  not  in- 
cluding primary  elections.  Haas  v.  City  of 
Neosho,  123  S.  W.  473,  474,  189  Mo.  App. 
293. 

Primary  Election  Law  1907.  c.  209,  §  33, 
as  amended  by  Laws  1909,  c.  82,  §  10,  declar- 
ing that  statute  as  to  the  holding  of  elec- 
tions, the  solicitation  of  voters,  the  challeng- 
ing of  voters,  the  manner  of  conducting  elec- 
tions, and  all  other  kindred  subjects,  includ- 
ing the  sale  of  intoidcating  liquors  while  the 
polls  are  open,  shall  apply  to  all  primaries  in 
so  far  as  they  are  consistent  with  the  act, 
did  not  adopt  as  part  of  the  primary  election 
law  Rem.  &  Bal.  Code,  §  4967,  wMch  is  a  gen- 
eral statute  not  a  part  of  the  primary  elec- 
tion law,  declaring  that  every  person  charg- 
ed with  the  performance  of  any  duty  under 
any  law  relating  to  elections,  who  willfully 
neglects  to  perform  such  duty,  or  who  in  the 
performance  thereof  knowingly  acts  in  con- 
travention of  any  law  as  to  such  duty,  shall 
on  conviction  thereof  be  fined,  etc.  Rem.  & 
Bal.  Code,  §  4967,  provides  that  every  person 
charged  with  the  i)erformance  of  any  duty 
under  the  provisions  of  any  law  of  the  state 
relating  to  elections,  who  willfully  neglects 
or  refuses  to  perform  such  duty,  or  who 
while  in  the  performance  thereof  knowingly 
or  fraudulently  acts  in  contravention  or  vio- 
lation of  Ihe  provisions  of  such  law  relating 
to  such  duty,  shall  on  conviction  be  fined,  etc. 
Held,  that  such  section  was  general  in  its  ap- 
plication, and,  if  enacted  prior  to  laws  pro- 
viding for  primary  elections,  such  primaries 
were  nevertheless  elections  within  the  section, 
so  that  a  primai-y  election  ofllcer  guilty  of 
malfeasance  in  office  was  punishable  under 
section  4967.  State  v.  Robinson,  124  Pac. 
379,  380,  69  Wash.  172. 

Town,  meettng 

A  complaint  alleging  that  accused  illegal- 
ly voted  at  a  meeting  of  electors  of  a  speci- 
fied town,  duly  and  legally  held  to  choose 
town  oflicers,  etc.,  sufficiently  described  an 
"election"  within  a  statute  prohibiting  ille- 
gal voting.  State  v.  Custer,  66  Atl.  306,  307, 
28  R.  I.  222. 

Under  general  law 

Code  1899,  c.  3,  §  6,  relating  to  change  or 
consolidation  of  election  precincts,  provides 
that  no  change,  division,  or  consolidation 
shall  be  made  by  the  county  court  within  90 
days  preceding  an  election,  and  that  none 
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shall  be  valid  without  notice  of  at  least  1 
month  before  any  election  by  publication. 
Held,  that  the  word  "election"  means  an  elec- 
tion held  under  the  general  law,  and  not  an 
election  under  a  special  act  of  the  Legisla- 
ture, establishing  an  Independent  school  dis- 
trict, on  the  question  of  consenting  to  the 
creation  of  such  school  district  Rader  v. 
Board  of  Education  of  Beaver  Dlst,  50  8.  B. 
240,  241,  67  W.  Va.  220. 

The  word  "election,"  as  used  in  the  Bill 
of  Rights,  providing  that  no  religious  test  or 
property  qualification  shall  be  required  for 
any  office  of  public  trust,  nor  for  any  vote  at 
any  election,  applies  only  to  elections  con- 
templated by  the  Constitution,  and  does  not 
prevent  the  Legislature  from  authorizing  the 
location  of  drainage  districts,  the  powers  of 
which  are  to  be  exercised  by  directors  who 
are  required  to  be  freeholders  elected  by  the 
re^dent  taxpayers.  State  v.  Monahan,  84 
Pac.  130,  131,  72  Kan.  492,  115  Am.  St.  Rep. 
224,  7  Ann.  Gas.  661. 

Under  Klrby's  Dig.  {  1119,  providing  that 
the  election  provided  for  in  the  act  relating 
to  the  removal  of  county  seats  shall  be  under- 
stood in  the  same  manner  as  general  elec- 
tions are  understood,  etc.,  an  election  for  the 
removal  of  a  county  seat  is  an  "election" 
within  the  general  election  laws  and  Is  gov- 
erned thereby.  Walsh  v.  Hampton,  132  S. 
W.  214,  215,  96  Ark.  427. 

ELECTION 

See  Fall  to  Elect ;  FaUuie  to  Elect 

la  erimlnal  law 

Different  felonies  or  misdemeanors  may 
be  stated  in  several  counts  in  an  Indictment 
In  cases  of  felony,  indeed,  the  Judge  In  his 
discretion  may  require  the  counsel  for  the 
prosecution  to  select  one  of  the  felonies,  and 
confine  himself  to  that  That  is  what  is 
technically  termed  "putting  the  prosecutor 
to  his  election."  But  this  practice  has  never 
been  extended  to  misdemeanors.  "We  have 
seen,  however,  that,  where  a  count  for  lar- 
ceny and  a  count  for  receiving  the  same 
goods  are  joined  In  the  same  Indictment,  the 
prosecutor  shall  not  be  put  to  his  election." 
State  V.  Rountree,  61  S.  E.  1072,  1073,  80  S. 
C.  387,  22  L.  R.  A.  (N.  S.)  833  (quoting  and 
adopting  definition  In  1  Archb.  Cr.  Prac.  & 
PL  295-296,  and  citing  and  adopting  State  v. 
Nelson,  14  Rich.  169,  94  Am.  Dec.  130 ;  State 
V.  Smith,  18  S.  C.  149). 

A  submission  by  the  court  of  certain 
counts  in  an  Indictment  and  the  elimination 
of  the  others  is  equivalent  to  an  "election" 
by  the  state  to  prosecute  on  the  mentioned 
counts.  Burk  v.  State,  95  S.  W.  1064,  1065, 
50  Tex.  Cr.  R.  185. 

la  equity 

The  ordinary  meaning  of  "elect"  Is  to 
choose  between  alternatives.  City  and  Coun- 
ty of  Denver  v.  Kew  York  Trust  Co.,  187 
Fed.  890,  897,  110  C.  C.  A.  24. 


"Election"  is  a  choice  shown  by  an  overt 
act  between  two  inconsistent  rights,  either  of 
which  may  be  asserted  at  the  election  of  the 
chooser  alone.  Brown  v.  Fletcher,  182  Fed. 
963,  972,  105  C.  C.  A.  425  (citing  definition  in 
Bierce  v.  Hutchins,  27  Sup.  Ct  524,  205  U. 
S.  346,  51  L.  Ed.  828) ;  Bierce  v.  Hutchins, 
27  Sup.  Ct.  524,  525,  205  U.  S.  340,  51  L.  Ed. 
828. 

An  "election"  is  the  choice  between  two 
or  more  courses  of  action,  rights,  or  things 
by  one  who  cannot  enjoy  the  benefit  of  both. 
AUis  V.  Hall,  56  Atl.  637,  644,  76  Conn.  322. 

"Election,"  says  Judge  Story,  "is  the  ob- 
ligation imposed  on  a  party  to  choose  be- 
tween two  inconsistent  or  alternative  rights 
or  claims.  In  cases  where  there  is  a  clear  in- 
tention of  the  person  from  whom  he  derives 
one  that  he  should  not  enjoy  both."  How- 
ard V.  J.  P.  Paulson  Co.  (Utah)  127  Pac.  284, 
286  (quoting  and  adopting  definition  in  3 
Words  and  Phrases,  p.  2336);  Potomac 
Lodge  No.  31,  I.  O.  O.  F.,  v.  MUler,  84  AtU 
554,  556,  118  Md.  405. 

"Equitable  election"  is  the  obligation  Inr- 
posed  on  a  party  to  choose  between  two  In- 
consistent or  alternative  rights,  where  there 
is  a  clear  Intention  that  he  should  not  enjoy 
both.  Walker  v.  Bement,  94  N.  E.  339,  344, 
50  Ind.  App.  645. 

An  "election"  In  equity  is  the  choice 
which  a  party  is  compelled  to  make  between 
the  acceptance  of  a  benefit  under  an  Instru- 
ment and  the  retention  of  property  already 
his  own,  which  is  attempted  to  be  disposed 
of  to  a  third  person  by  the  same  Instrument. 
The  doctrine  rests  upon  the  principle  that  a 
person  claiming  under  an  instrument  shall 
not  Interfere  by  title  paramount  to  prevent 
another  part  of  the  same  Instrument  from 
having  effect  according  to  its  construction. 
"The  doctrine  of  election  may  be  thus  stat- 
ed: That  he  who  accepts  a  benefit  under  a 
deed  or  will  must  adopt  the  whole  contents  of 
the  instrument,  conforming  to  all  its  provi- 
sions, and  renouncing  every  right  inconsistent 
with  it  If  therefore  a  testator  has  afifected 
to  dispose  of  proi)erty  which  is  not  his  own, 
and  has  given  a  benefit  to  the  person  to 
whom  that  property  belongs,  the  devisee  or 
legatee  accepting  the  benefit  so  given  to  him 
must  make  good  the  testator's  attempted  dls^ 
position;  but  if,  on  the  contrary,  he  choose 
to  enforce  his  proprietary  rights  against  the 
testator's  disposition,  eciuity  will  sequester 
the  property  given  to  him,  for  the  purpose  of 
making  satisfaction  out  of  it  to  the  person 
whom  he  has  disappointed  by  the  assertion 
of  those  rights."  McDonald  V.  Shaw,  121  S. 
W.  935,  937,  92  Ark.  15,  28  L.  R.  A.  (N.  S.> 
657  (quoting  Gregory  v.  Gates,  30  Grat  [71 
Va.]  83 ;    Fitzhugh  v.  Hubbard,  41  Ark.  64). 

A  mortgage  of  a  specified  number  of  cat- 
tle on  a  certain  farm  is  good,  to  the  number 
specified,  against  a  purchaser  from  the  mort- 
gagor, although  there  are  more  cattle  of  the 
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same  description  on  the  farm,  which  fact  Is 
not  disclosed  by  the  mortgage,  since  the  mort- 
gagee is  permitted,  by  what  Is  called  the 
doctrine  of  selection  or  election,  to  select  the 
specified  number  from  the  whole  number. 
Sparks  v.  Deposit  Bank  of  Paris,  78  S.  W. 
171,  115  Ky.  461. 


lit 


*The  doctrine  of  election  Is  founded  up- 
on the  principle  that  there  Is  an  Implied  con- 
dition that  he  who  accepts  a  benefit  under 
an  instrument  must  adopt  the  whole  of  it, 
conforming  with  all  its  provisions,  and  re- 
nouncing every  right  inconsistent  with  them. 
The  principle  is  recognized  and  established 
in  this  country  almost  precisely  the  same  as 
In  England,  and  rests  upon  the  equitable 
ground  that  no  man  can  be  permitted  to 
claim  inconsistent  rights  with  regard  to  the 
same  subject,  and  that  any  one  who  claims 
an  interest  under  an  instrument  is  bound  to 
give  full  effect  to  that  instrument  as  far  as 
he  can.  A  person  cannot  accept  and  reject 
the  same  instrument  or  having  availed  him- 
self of  it  as  to  part,  defeat  its  provisions  in 
any  other  part;  and  this  applies  to  deeds, 
wills,  and  all  other  instruments  whatever." 
Stone  V.  Cook,  78  S.  W.  801,  803,  170  Mo.  534, 
64  L.  R,  A.  287  (citing  Fox  v.  Wlndes,  30  S. 
W.  323,  325,  127  Mo.  502,  511,  48  Am.  St. 
Rep.  648) ;  Royster  v.  Heck  (Ky.)  04  S.  W. 
8,  IL 

This  fundamental  principle  is  of  wide 
application  in  the  law  of  estoppel.  Creditors 
who  did  not  formerly  become  parties  to  a 
debtor's  conveyance  of  property  for  the  bene- 
fit of  creditors,  but  who  presented  their 
claims  and  obtained  their  pro  rata  share  of 
the  debtor*s  property,  are  estopped  from  pro- 
ceeding against  land  reserved  by  the  convey- 
ance. Royster  v.  Heck  (Ky.)  04  S.  W.  8,  11 
(quoting  and  adopting  definition  in  Herman 
on  Estoppel  ^d  Res  Judicata,  i§  1028,  1030- 
1040). 

The  term  "quasi  estoppel"  has  been  ap- 
plied to  certain  legal  bars  which  are  In  some 
respects  analogous  to  estoppel  In  pals,  and 
which  have  the  same  practical  operation  as 
an  estoppel  in  pais,  but  which  nevertheless 
differ  from  that  form  of  estoppel  in  essential 
particulars.  The  term  includes  the  doctrine 
of  "election,"  the  principle  which  precludes  a 
X)arty  from  asserting  to  another's  disadvan- 
tage a  right  inconsistent  with  a  position 
previously  taken  by  him,  and  certain  forms 
of  waiver.  Humes  Ck>nst  Co.  v.  Philadelphia 
Casualty  Co.,  70  Atl.  1,  3,  32  R.  I.  246,  Ann. 
Cas.  1012D,  006. 

The  obligation  Imposed  upon  a  party  to 
choose  between  inconsistent  or  alternative 
rights  or  claims,  in  cases  where  there  is  a 
clear  intention  of  the  person  from  whom  he 
derives  one  that  he  should  not  enjoy  both. 
Every  case  of  election,  presupposes  a  plurali- 
ty of  gifts  or  rights,  with  an  intention,  ex- 
press or  implied,  of  the  party  who  had  the 
right  to  control  one  or  both,  that  one  should 


be  a  substitute  for  the  other.  Gainer  t. 
Gates,  34  N.  W.  708,  790,  73  Iowa,  140 ;  Hol- 
land V.  Couts,  08  S.  W.  236,  237, 100  Tex.  232 
(citing  2  Story,  Eq.  Jur.  §  1075). 

In  law  of  wilU 

The  principle  of  election  applies  only 
where  a  testator  by  his  will  disposes  of  some 
interest  or  estate  that  does  not  belong  to 
him.  Smith  v.  Smith,  77  AtL  075,  070,  113 
Md.  405,  31  L.  R.  A.  (N.  S.)  022,  140  Am.  St. 
Rep.  435. 

"Election"  is  defined  as  "where  one  lega- 
tee under  a  will  insists  upon  something  by 
which  he  would  deprive  another  legatee  unh 
der  the  same  will  of  the  benefit  to  which  he 
would  be  entitled  if  the  first  legatee  permit- 
ted the  whole  will  to  operate."  Where  be- 
quests were  made  on  condition  that  the  lega- 
tees acquiesce  in  the  will  with  bequests  over 
of  the  shares  of  any  who  should  dispute  it,  a 
claim  set  up  by  a  legatee  to  the  ownership 
of  property  which  the  testator  assumed  to 
dispose  of  by  the  will  as  his  own  was  an  elec- 
tion not  to  acquiesce  in  the  will,  and  the  gift 
over  took  effect  Smithsonian  Institution  v. 
Meech,  18  Sup.  Ct  306,  402,  160  U.  S.  308. 
42  L.  Ed.  793. 

No  general  rule  can  be  formulated  defin- 
ing what  acts  of  acc^;>tanee  or  acquiescence 
will  constitute  an  election  between  a  devise 
in  a  will  and  a  rig^t  Inconsistent,  witn  the 
will,  but  there  must  be  an  Intention  to  make 
an  election,  or  some  decisive  act  that  will 
prevent  restoring  the  parties  affected  to  the 
same  situation  as  if  such  act  had  not  been 
performed.  An  attempt  to  take  both  the 
property  given  by  a  will  and  a  right  incon- 
sistent with  the  will  does  not  constitute  an 
election,  but  if  one  is  taken  and  the  other  re- 
jected there  Is  an  election,  and  If  one  is  tak- 
en and  the  situation  of  the  parties  affected 
is  so  changed  with  reference  to  the  property' 
or  rights  Involved  that  they  cannot  be  re- 
stored to  their  former  situation,  the  election 
is  complete.  (]!obb  v.  MacFarland,  127  N.  W. 
377,  370,  87  Neb.  408. 

The  equitable  doctrine  of  "election"  be- 
tween inconsistent  benefits  applies  where  a 
testator  attempts  to  devise  A.'s  property  to 
B.  and  at  the  same  time  gives  his  own  prop- 
erty to  A.  It  is  not  applicable  where  a  mort- 
gagee holding  the  legal  titie  to  land  devised 
part  of  it  to  one  holding  the  equity  of  re- 
demption, especially  where  the  devisee  was  a 
feme  covert,  and  thus  entitled,  before  being 
put  to  her  election,  to  a  full  disclosure  of  the 
value  of  the  laud  and  of  her  right  to  redemp- 
tion. Rich  V.  Morisey,  62  S.  E.  762,  766,  149 
N.  C.  37. 

The  acceptance  by  children  of  a  testa- 
trix from  her  husband,  to  whom  she  devised 
all  her  property,  of  deeds  of  property,  the 
titie  to  one  half  of  which  he  obtained 
through  the  will  and  the  other  half  of  which 
he  owned  in  his  own  right,  constituted  an 
election  barring  their  right  to  set  aside  the 
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will.    HoUand  v.  Couts,  98  S.  W.  236,  237. 
100  Tex.  232  (citing  2  Story,  Eq.  Jur.  |  1075). 

Of  rea&edies 

Election  goes  not  to  the  form,  but  to  tlie 
essence,  of  the  remedy.  It  applies  only 
where  the  law  supplies  to  a  party  two  or 
more  modes  of  procedure  predicated  upon  In- 
consistent and  conflicting  theories.  If  the 
remedies  afforded  are  predicated  upon  con- 
sistent theories,  the  suitor  may  use  one  or  all 
of  the  remedies.  There  can  be  but  one  satis- 
faction. Sweet  y.  Montpelier  Say.  Bank  & 
Trust  Co.,  77  Pac.  538,  539,  69  Kan.  641. 

The  word  "election,"  as  applied  to  rem- 
edies, is  but  another  term  for  "estoppel." 
The  bringing  of  an  attachment  suit  is  not  an 
election  of  remedies  barring  another  action; 
it  haying,  by  stipulation  of  the  parties,  been 
dismiS2sed  without  prejudice,  the  position  of 
the  parties  not  haying  been  changed  by  com- 
mencement thereof,  and  there  being  no  In- 
tervening rights.  First  Nat  Bank  of  Crock- 
ett y.  George  B.  Barse  Live  Stock  Commis- 
sion Co.,  64  N.  B,  1097,  1098,  198  111.  232. 

•*The  whole  doctrine  of  'election*  is  based 
on  the  theory  that  there  are  inconsistent 
rights  or  remedies  of  which  a  party  may 
avail  himself,  and  a  dioice  of  one  is  held  to 
be  an  election  not  to  pursue  the  other.  The 
principle  does  not  apply  to  coexisting  and 
consistent  remedies."  As  regards  what  have 
been  termed  consistent  remedies,  the  suitor 
may,  without  let  or  hindrance  from  any  rule 
of  law,  use  one  or  all  in  a  given  case.  He 
may  select  and  adopt  one  as  better  adapted 
than  the  others  to  work  out  his  purpose,  but 
his  choice  is  not  compulsory  or  final,  and,  if 
not  satisfied  with  the  result  of  that,  he  may 
commence  and  carry  through  the  prosecu- 
tion of  another.  But  no  suitor  is  allowed  to 
invoke  the  aid  of  the  courts  on  contradictory 
principles  of  redress  upon  one  and  the  same 
line  of  facts.  Standard  Sewing  Mach.  Co. 
V.  Owings,  53  S.  E.  345,  346,  140  N.  C.  503,  8 
U  R.  A.  (N.  S.)  582,  6  Ann.  Cas.  211  (quoting 
and  adopting  3  Words  and  Phrases,  p.  2338). 

A  party  is  never  put  to  an  "election" 
except  where  two  or  more  inconsistent  rem- 
edies are  open  to  him  and  may  rightfully 
pursue  either.  If  there  be  but  one  available 
remedy,  and  he  mistakenly  pursues  another 
which  is  not  available,  it  does  not  operate 
as  an  election.  Moon  v.  Hartsuck,  114  N.  W. 
1043,  1044,  137  Iowa,  236;  Greenhall  y.  Car- 
negie Trust  Co.,  180  Fed.  812,  821. 

"Election  of  remedies,"  in  its  generic 
sense,  is  the  act  of  choosing  between  the 
different  modes  of  procedure  and  relief  al- 
lowed by  the  law  on  the  same  state  of  facts, 
which  modes  may  be  termed  "coexisting  rem- 
edies." In  its  technical  and  more  restricted 
sense,  election  of  remedies  Is  the  adoption  by 
one  of  two  or  more  coexisting  remedies  with 
tbe  effect  of  precluding  a  resort  to  others. 
The  remedies  herein  intended  are  known  as 
exduslye  or  alternative  remedies.   A  plaintiff 


in  a  suit  in  equity  for  whose  benefit  an  action 
at  law  is  pending,  for  the  recovery  of  the 
demand  set  up  In  his  bill,  cannot  be  com- 
pelled to  elect  as  to  which  suit  he  will  pros- 
eaite,  if  there  appears  to  be  jurisdiction  of 
such  demand  in  the  equity  court  and  none 
In  the  law  court  Dudley  v.  Barrett,  66  S. 
E.  507,  511,  66  W.  Va.  363  (quoting  and  adopt- 
ing definition  in  Bouv.  Law  Diet.). 

Where  a  party  has  two  remedies  incon- 
sistent with  eadh  other,  the  bringing  and 
prosecution  of  a  suit  based  on  one  theory, 
with  ki^owledge  of  his  rights  and  of  the 
facts,  is  an  "election  of  remedies,"  and  he 
cannot  thereafter  maintain  a  suit  to  enforce 
the  altematlve  remedy.  A.  Klipsteln  &  Co. 
y.  Grant,  141  Fed.  72,  72  C.  C.  A.  511. 

"Election  of  remedies"  is  the  adoption  of 
one  or  two  or  more  existing  exclusive  or  al- 
ternative remedies,  the  effect  of  which  is  to 
preclude  a  resort  to  the  others.-  To  make  a 
case  for  the  application  of  the  elective  prin- 
ciple the  party  must  have  actually  at.  com- 
mand two  inconsistent  remedies.  Southern 
By.  Co.  V.  City  of  Attalla,  41  South.  664,  665, 
147  Ala.  653  (citing  Morris  v.  Bexford,  18  N. 
Y.  552;  McNutt  v.  Hilkins,  29  N.  Y.  Supp. 
1047,  80  Hun,  235 ;  Kinney  v.  Kleman,  49  N. 
Y.  164) ;  Calhoun  County  v.  Art  Metal  Const 
Co.,  44  South.  876,  877,  152  Ala.  607. 

Election  exists  where  a  party  has  alter- 
natlye  and  inconalBtent  rights,  and  is  deter- 
mined by  the  choice,  but  a  mistaken  selection 
of  a  remedy  that  never  existed  and  its  fruit- 
less prosecution  until  adjudged  inapplicable 
does  not  prevent  the  exercise  of  another,  if 
appropriate  remedy,  even  if  inconsistent  with 
that  first  adopted.  Marsh  Bros.  &  Co.  y. 
Bellefleur,  81  AtL  79,  80,  108  Me.  354. 

Tlie  doctrine  of  "election  of  remedies" 
applies  only  where  there  are  two  or  more 
appropriate  ways  to  vindicate  the  right  of  a 
controversy,  but  the  relations  between  the 
parties  necessary  to  the  pursuit  of  one  suc- 
cessfully are  such  that  concurrent  existence 
of  those  necessary  to  the  pursuit  of  the  other 
or  others  is  impossible.  Unsuccessful  use  of 
a  remedy,  supposed  to  be,  but  in  effect  not 
appropriate  to  vindicate  the  right  of  a  par- 
ticular matter,  either  because  the  facts  turn 
out  to  be  different  than  plaintiff  supposed 
them  to  be,  or  the  law  applicable  to  the  facts 
Is  found  to  be  different  than  supposed,  though 
the  first  action  proceeds  to  Judgment,  does 
not  preclude  plaintiff  from  thereafter  invok- 
ing the  proper  remedy.  Bowell  v.  Smith,  102 
N.  W.  1,  4,  123  Wis.  510,  3  Ann.  Cas.  773. 

Under  Comp.  Laws  1897,  c.  308,  §  25, 
providing  that  if  the  complainant  in  pro- 
ceedings to  recover  possession  of  land  obtain 
restitution  of  the  premises  he  may  at  his 
election  sue  and  recover  on  the  bond  given 
by  defendant  or  bring  his  action  against  de- 
fendant under  section  24,  in  trespass  or  tres- 
pass on  the  case  to  recover  treble  damages 
for  the  unlawful  detainer  and  all  other  dam- 
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ages  to  which  he  may  be  entitled,  a  landlord 
has  an  "election  of  remedies,"  and  where 
he  has  successfully  maintained  a  suit  on  the 
bond  he  has  not  the  right  to  also  sue  under 
section  24,  though  he  may  be  entitled  to 
items  of  damages  not  recoverable  in  an  ac- 
tion on  the  bond.  Schellenberg  v.  Frank,  102 
N.  W.  644,  645,  139  Mich.  183. 

"There  is  a  difference  between  an  'elec- 
tion of  remedies'  and  a  mistake  of  remedy, 
and  the  law  has  not  gone  so  far  as  to  deprive 
parties  of  meritorious  claims  merely  because 
of  attempts  to  collect  them  by  inappropriate 
actions  on  which  recovery  could  not  be  had." 
Zimmerman  v.  Robinson  &  Co.,  102  N.  W.  814, 
816,  128  Iowa,  72,  5  Ann.  Cas.  960  (quoting 
and  adopting  definition  in  Sullivan  v.  Ross' 
Estate,  76  N.  W.  309,  113  Mich.  311;  and 
citing  Glover  v.  Radford,  79  N.  W.  803,  120 
Mich.  542;  McLaughlin  v.  Austin,  62  N.  W. 
719,  104  Mich.  491;  Morris  v.  Rexford,  18 
N.  Y.  552 ;  Miller  v.  Hyde,  37  N.  E.  760,  161 
Mass.  472,  25  L.  R.  A.  42,  42  Am.  St.  Rep. 
424 ;  Snow  v.  Alley,  30  N.  E.  691,  156  Mass. 
193;  Johnson-Brinkman  Commission  Co.  v. 
Missouri  Pac.  R.  Co.,  28  S.  W.  870,  126  Mo. 
344,  26  L.  R.  A.  840,  47  Am.  St  Rep.  675 ; 
Bunch  V.  Grave,  12  N.  E.  514,  111  Ind.  351 ; 
Kittredge  v.  Holt,  58  N.  H.  191;  Standard 
OU  Co.  of  Ky.  V.  Hawkins,  74  Fed.  395,  20 
C.  0.  A.  468,  as  L,  R.  A.  739 ;  Gibbs  v.  Jones, 
46  111.  319 ;  White  v.  Whiting,  8  Daly  [N.  Y.] 
23;  Powell  v.  Dayton,  S.  &  G.  R.  R.  Co.,  16 
Pac.  863,  16  Or.  33,  8  Am.  St.  Rep.  251). 

"An  election  exists  only  where  two  or 
more  inconsistent  remedies  are  open  to  a 
party,  and  he  is  at  liberty  to  puraue  any 
one  of  them.  It  cannot  exist  between  con- 
sistent concurrent  remedies,  or  between  a 
rightful  remedy  and  one  which  the  party 
may  mistakenly  suppose  to  be  applicable." 
Zimmerman  v.  Robinson  &  Co.,  102  N.  W. 
814,  815,  128  Iowa,  72,  5  Ann.  Cas.  960 
<quoting  and  adopting  definition  in  Redhead 
Bros.  V.  Wyoming  Cattle  Inv.  Co.,  102  N. 
W.  144,  126  Iowa,  410,  and  citing  Klocow 
V.  Patten,  61  N.  W.  926,  93  Iowa,  432 ;  Theu- 
sen  V.  Bryan,  85  N.  W.  802,  113  Iowa,  496; 
Elliott  V.  Merchants'  &  Bankers*  Fire  Ins. 
Co.,  79  N.  W.  452,  109  Iowa,  39). 

"If  plaintiff  was  mistaken  and  under- 
took to  avail  himself  ^of  a  remedy  that  he 
was  not  entitled  to,  this  does  not  prevent  him 
from  subsequently  availing  himself  of  a 
remedy  which  he  is  entitled  to  under  the 
facts  in  the  case.  •  •  •  No  case  has  been 
-called  to  my  attention,  nor  do  I  believe  any 
can  be  found,  which  holds  that  a  person  is 
estopped  from  pursuing  a  remedy  that  he  is 
entitled  to  because  he  has  attempted  to  avail 
himself  of  another  remedy  that  he  was  never 
entitled  to."  Zimmerman  v.  Robinson  &  Co., 
102  N.  W.  814,  816,  128  Iowa,  72,  5  Ann.  Cas. 
960  (quoting  and  adopting  definition  In  Ful- 
ler-Warren Co.  V.  Ilarter,  85  N.  W.  698,  110 
Wis.  80,  53  L.  R.  A.  603,  84  Am.  St.  Rep.  867, 


which  quoted  and  adopted  from  Agar  t. 
Winslow,  56  Pac.  422,  123  Cal.  587,  69  Am. 
St.  Rep.  84). 

An  unsuccessful  action  to  recover  the 
price  paid  for  property  on  the  theory  of  a 
rescission  of  the  purchase  does  not  prevent 
action  for  a  breach  of  warranty ;  the  former 
action  being  a  mistake  of  remedy,  and  not  an 
election  between  remedies,  either  of  which 
was  open.  Zimmerman  v.  Robinson  &  Co., 
102  N.  W.  814,  815,  128  Iowa,  72,  5  Ann.  Cas. 
960. 

Defendant  was  induced  to  purchase  a 
house  and  lot  by  fraudulent  representations 
of  the  vendor  as  to  the  condition  of  the  in- 
side of  the  house,  and  as  to  other  matters 
concerning  the  property,  and  after  she  had 
taken  a  deed,  and  paid  the  purchase  price, 
and  examined  the  house,  she  demanded  pos- 
session of  the  tenant.  She  had  not  then 
been  informed  of  her  legal  rights  or  of  the 
untruth  of  other  representations;  but  a  few 
days  later  she  demanded  rescission  and  never 
took  possession.  Held^  that  she  was  not 
barred  on  the  ground  that  she  had  made  an 
"election."  Annis  v.  Ferguson  (Ky.)  &4  S. 
^W.  553,  555. 

Any  unequivocal  act  whereby  a  seller, 
with  knowledge  of  the  buj'er's  fraud  in  pro- 
curing the  sale,  elects  to  treat  the  sale  valid, 
whether  made  in  court  or  not,  is  a  sufficient 
"election"  to  prevent  him  from  subsequently 
rescinding  the  sale  on  the  ground  of  the 
fraud.  Seeley  v.  Seeley-lTowe-Le  Van  Co., 
105  N.  W.  380,  382,  130  Iowa,  626.  114  Am. 
St.  Rep.  452. 

Of  widow 

"Election,"  as  applied  to  the  election  of 
a  widow  provided  for  by  will,  means  a  choice 
between  two  courses  of  action,  acquiescence 
by  the  widow  In  her  husband's  disposition  of 
his  property,  or  disregard  of  it  and  assertion 
of  the  rights  the  law  gives  her.  There  is  no 
third  or  mixed  course.  A  widow  provided  for 
by  her  husband's  will  has  the  choice  of  two 
rights,  one  under  the  statute  of  descents  and 
distributions,  and  one  under  the  will;  but 
she  cannot  have  both,  except  in  cases  where 
such  is  the  purpose  of  the  will.  She  may 
take  either,  but  the  election  of  one  is  a  re- 
linquishment of  the  other.  Asbelford  v.  Chap- 
man, 105  Pac.  534,  536,  81  Kan.  312  (citini? 
Cunningham's  Estate,  20  Atl.  714,  715,  137 
Pa.  621,  627,  21  Am.  St.  Rep.  901;  2  Story, 
Equity  Jur.  I13th  Ed.]  §  1075,  IK  415). 

The  "election"  provided  for  in  Rev.  St. 
Ohio,  §  5963,  declaring  that  a  widow  shall  not 
be  entitled  to  both  dower  and  the  provisions 
of  the  will  in  her  favor  unless  it  plainly  ap- 
pears that  was  the  intention  of  the  testator, 
means  a  choice  between  t\^o  courses  of  ac- 
tion— either  acquiescence  by  the  widow  in 
her  husband's  disposition  of  his  property,  or 
disregard  of  it  and  assertion  of  the  riirbts 
given  her  by  law.    Geiger  v.  Bltzer,  88  N.  E. 
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m,  136,  80  Ohio  St.  65,  22"  L.  R.  A.  (N.  S.) 
285,  17  Ann.  Cas.  151  (citing  In  re  Cunning- 
ham's Estate,  20  Atl.  714,  137  Pa.  621,  21 
Am.  St  Rep.  901). 

ELECTION  BT  BALLOT 

**The  expression  *electlon  by  ballot*  had 
been  'expounded  and  construed  by  various 
courts  of  last  resort,  and,  with  entire  unan- 
imity, they  had  declared  It  meant  a  secret 
ballot,  and  that  the  essential  principle  of 
this  manner  of  TOting  was  that  the  elector 
might  conceal  from  every  person  the  name  of 
the  candidate  for  whom  he  voted."  City  of 
Detroit  V.  Board  of  Inspectors  of  Election 
for  Fourth  Election  Dlst.  of  Second  Ward  of 
City  of  Detroit,  102  N.  W.  1029,  1031,  139 
Mich.  548,  69  L.  R.  A.  IM,  111  Am.  St.  Rep. 
430  (quoUng  and  adopting  definition  in  State 
ex  rel.  Smith  v.  Anderson,  8  South.  1,  26  Fla. 
240,  and  citing  Ex  parte  Arnold,  30  S.  W.  769, 
1036,  128  Mo.  260,  33  L.  B.  A.  386,  49  Am. 
St.  Rep.  557 ;  Williams  v.  Stein,  38  Ind.  90, 
10  Am.  Rep.  97 ;  Ritchie  v.  Richards,  14  Utah, 
345,  47  Pac.  670 ;  Brisbin  v.  Cleary,  1  N.  W. 
825,  26  Minn.  107). 

ELECTION    COMMISSIONER 

As  city  officer,  see  City  Officer. 

ELECTION  CONTEST 

See  Contest. 

ELECTION  DAT 

The  day  of  a  school  election  Is  within 
the  statutory  provision  that  saloons  shall  not 
be  open  on  any  "election  day.**  Hammond  v. 
King,  114  N.  W.  1062,  1063,  137  Iowa,  548. 

ELECTION  DOWEB 

The  "election  dower**  provided  for  by  a 
statute  to  the  effect  that,  if  a  husband  dies 
without  any  descendants  capable  of  inherit- 
ing, the  widow  is  entitled  to  one-half  of  the 
real  and  personal  property  belonging  to  the 
husband  at  the  time  of  Ills  death  absolutely, 
subject  to  the  payments  of  his  debts,  being 
a  creature  of  statute,  differs  from  the  dower 
allowed  under  another  statute  entitling  a 
widow  to  one-third  of  the  land  owned  by  the 
husband,  free  from  liability  for  her  husband's 
debts.  The  principal  difference  is  that  or- 
dinary dower  Is  one-third  of  the  estate  for 
life,  freed  from  liability  for  debts,  while  elec- 
tion dower  is  one-half  absolutely,  subject  to 
debts,  which  may  turn  out  to  be  so  great  as 
to  w^  out  the  election  dower  absolutely. 
Adams  v.  Adams,  82  S.  W.  66,  69,  183  Mo. 
396. 

"Election  dower"  is  a  wife's  dower  taken 
from  choice,  as  distinguished  from  a  dower 
without  choice.  Rev.  St.  1899,  §§  2943,  2945, 
authorize  a  widow  to  elect  to  take  dower, 
etc.,  by  filing  an  election  within  12  months 
after  the  granting  of  letters  of  administra- 
tion, and  prescribes  the  manner  of  making 
such  election,  etc.  An  owner  died  seised  of 
land  leaving  a  widow  and  an  Infant  grand- 


daughter his  sole  heir.  The  widow  and 
granddaughter  occupied  the  mansion  house 
and  enjoyed  the  fruits  of  the  plantation  for 
over  twenty  years  without  applying  for  the 
administration  of  his  estate.  The  widow, 
within  a  year  after  the  issuance  of  letters  of 
administration,  elected  to  take  a  child's  share 
in  the  real  estate  of  the  decedent  Held,  that 
the  right  of  the  wldow^  to  elect  to  take  a  child's 
share  was  not  barred  by  laches  in  view  of 
sections  2967,  3480,  3485-3487,  relating  to  the 
appointment  of  a  guardian,  and  authorizing 
a  suit  by  an  infant,  etc.,  by  virtue  of  which 
the  infant  could  have  instituted  proceedings 
for  administration.  Keeney  v.  McVoy,  103 
S.  W.  946,  949,  206  Mo.  42  (citing  Newton  v. 
Newton,  61  S.  W.  881,  884,  162  Mo.  187; 
Adams  v.  Adams,  82  S.  W.  66,  69,  183  Mo. 
407;  McFadln  v.  Board,  87  S.  W.  948,  949, 188 
Mo.  688). 

Rev.  St.  Mo.  1899,  §  3621,  providing  that, 
when  the  interest  of  Intestate's  widow  in  the 
homestead  shall  equal  or  exceed  one-third 
interest  for  and  during  her  life  in  and  to  all 
the  real  estate  of  which  her  husband  shall 
have  died  seised,  no  dower  shall  be  assigned 
to  such  widow,  applies  only  to  common-law 
dower,  and  not  to  the  estate  which  the  widow 
may  elect  to  take  in  lieu  of  dower,  which  has 
been  aptly  called  "election  dower.'*  Chris- 
man  V.  linderman,  100  S.  W.  1090,  1095,  202 
Mo.  605,  10  Ia  R.  a.  (N.  S.)  1205,  119  Am. 
St.  Rep.  822. 

ELECTION  IN  CITT 

The  city  election  act  (Hurd's  Rev.  St 
1909,  c.  46,  §1  155-287d),  regulating  elections 
in  cities,  includes  town  elections,  so  far  as  the 
territory  of  the  town  is  within  the  boundaries 
of  the  city,  since  to  that  extent  the  Joint  elec- 
tion is  an  •*election  in  a  dty.'*  Holies  v. 
Prince,  95  N.  E.  40,  41,  250  111.  36. 

ELECTION  LAW 

A  law  providing  for  the  nominations  of 
candidates  for  public  office  by  primary  is  an 
"election  law,"  and  primaries  are  "elections" 
within  the  constitutional  provisions  fixing  the 
qualifications  of  voters.  People  ex  rel.  Phil- 
lips V.  Strassheim,  88  N.  E.  821,  823,  240  lU. 
279,  22  L.  R.  A.  (N.  S.)  1135. 

ELECTION  OFFICER 

Ky.  St  §  1442,  defines  the  term  "officer 
of  election"  as  a  Judge,  clerk,  sheriff,  or  person 
acting  as  sheriff  at  an  election,  or  a  member 
of  the  board  for  canvassing  the  returns.  An 
inspector  is  not  an  election  officer.  Common- 
wealth V.  Goulet,  125  S.  W.  1083,  1084,  137 
Ky.  464  (citing  Ky.  St.  1442). 

St  1898,  c.  548,  §  173,  providing  that  no 
person  shall  be  eligible  or  act  as  an  election 
officer  at  a  state,  city,  or  town  election  in 
a  voting  precinct  in  which  he  is  a  candidate, 
and'  if  the  person  appointed  an  election  officer 
becomes  a  candidate  at  a  town  election,  and 
does  not  resign,  he  shall  be  removed,  and  pro- 


EliECTION  PERTAINING  TO  SCHOOL     238 


ELECTOR 


vlding  that  the  term  "election  officer"  shall 
apply  to  moderators,  etc.,  when  taking  part 
in  the  conduct  of  elections*  does  not  apply  to 
moderators  in  town  elections,  though  officers 
thereof,  since  their  duties  as  election  officers 
are  merely  incidental  to  their  other  duties. 
Wheeler  v.  Carter,  62  N.  B.  471,  472,  180 
Mass.  382. 

ELECTION  PERTAINING  TO   SCKOOL 
MATTERS 

An  election  to  determine  whether  honds 
shall  be  issued  by  a  city,  for  the  construction 
of  a  school  building  is  an  "election  pertaining 
to  school  matters,"  at  which  women  may 
vote,  as  authorized  by  statute.  Hall  v.  City 
of  Madison,  107  N.  W.  31,  33, 128  Wis.  132. 

ELECTION  RETURNS 

See  Returns. 

ELECTIVE  FRANCHISE 

The  exercise  of  the  elective  franchise  is 
not  a  natural  right,  but  is  a  right  conferred 
by  the  state  or  body  politic.  Savage  v.  Urn- 
phries  (Tex.)  118  S.  W.  883,  900. 

ELECTIVE  OFFICE 

"Elective,"  as  used  with  reference  to  of- 
ficers in  a  civil  service  act,  meant  officers  who 
are  elected  by  the  people  or  those  whom  the 
people  are  or  have  been  accustomed  to  elect 
Ayers  v.  Hatch,  56  N.  E.  612,  613,  175  Mass. 
489. 

The  word  "elective"  has  diverse  mean- 
ings, when  applied  to  public  officers.  Act 
March  17,  1904,  amending  sections  of  the  Re- 
vised Statutes  relative  to  the  tenure  of  mu- 
nicipal or  other  officers,  extends  the  official 
terms  of  clerks  of  municipal  councils  in  office 
at  the  time  of  the  passage  of  the  act  until  the 
election  of  their  successors  in  January,  1906. 
State  ex  rel.  Gunn  v.  Witt,  74  N.  E.  1075, 
1076,  72  Ohio  St  584. 

Within  the  meaning  of  Civil  Service  Law 
(Laws  1899,  p.  802,  c.  370),  §  12,  providing 
that  one  clerk  of  each  elective  Judicial  officer 
shall  be  exempt  from  civil  service,  a  coroner 
is  an  "elective  judicial  officer."  People  ex 
rel.  Schulum  v.  Harburger,  116  N.  Y.  Supp. 
994,  997,  132  App.  Div.  260. 

The  offices  of  justices  of  the  Municipal 
Court  of  the  city  of  New  York  are  elective 
within  Const  art.  10,  S  5,  providing,  in  rela- 
tion to  filling  vacancies  in  office,  that,  in  case 
of  elective  officers,  no  person  appointed  to  fill 
a  vacancy  shall  hold  his  office  under  such  ap- 
pointment longer  than  the  commencement  of 
the  political  year  next  succeeding  the  first 
annual  election  after  the  happening  of  the 
vacancy.  In  re  Markland,  132  N.  Y.  S.  735, 
737,  73  Misc.  Rep.  363. 

Rem.  &  Bal.  Code,  |  4805,  provides  that 
candidates  for  "elective"  offices,  state,  county, 
municipal,  precinct,  or  "congressional"  shall 
be  nominated  at  a  direct  primary  election. 
Section  4813  gives  the  order  of  arranging 


positions  on  the  ballot  first  congressional, 
next  state,  next  preferences  for  United  States 
senators;  and  gives  a  form  of  ballot  directing 
a  vote  for  first  choice,  and  a  vote  for  second 
choice  for  representative  in  Congress,  and  a 
vote  for  one  choice  only  for  United  States 
senator;  Section  4822  provides  that,  where 
there  are  four  or  more  candidates  of  any 
political  party  for  a  state  or  congressional 
position,  every  voter  at  the  primary  election 
shall  designate  a  first  choice  and  a  second 
choice  for  each  such  position.  Held,  that  a 
United  States  senator  who  is  elected  by  the 
Legislature  does  not  hold  an  "elective"  office 
or  a  "congressional  position"  within  the 
meaning  of  the  primary  election  law,  so  as  to 
make  the  provision  for  second  choice  voting 
applicable  to  him.  State  ex  rel.  Duryee  v. 
Howell,  110  Pac.  543,  544,  59  Wash.  634- 

ELECTOB 

See    Organization   of    Electors;     Quali- 
fied Elector;  Submitted  to  Electors. 

"Citizen"  and  "elector"  are  not  synony- 
mous, for  the  qualifications  of  a  voter  are 
prescribed  by  the  laws  of  the  different  states. 
In  re  Rousos,  119  N.  Y.  Supp.  34,  36. 

The  word  "elector,"  in  a  statute  in  rela- 
tion to  the  issuance  of  bonds  by  municipali- 
ties, and  providing  that  they  shall  not  be 
issued  unless  authorized  by  a  majority  of  the 
electors,  means  voters  who  have  registered  so 
as  to  be  entitled  to  vote  at  any  election  held 
under  the  Constitution  and  laws  of  the  state. 
Greene  v.  Village  of  Rienzi,  40  South.  17,  19, 
87  Miss.  463,  112  Am.  St  Rep.  449. 

The  word  **elector"  is  a  technical  term, 
descriptive  of  a  citizen  having  constitutional 
and  statutory  qualifications  to  vote.  Green- 
ough  V.  Board  of  Police  Com'rs  of  Town  of 
Tiverton,  74  Atl.  785,  788,  80  R.  I.  212,  125 
Am.  St  Rep.  953. 

Const  art.  20,  §  1,  requiring  "a  majority 
of  the  electors"  to  ratifj'  an  amendment  to 
the  Constitution,  requires  a  majority  of  the 
electors  to  adopt  an  amendment,  and  not 
merely  a  majority  of  those  actually  voting 
thereon;  the  word  "electors"  meaning  as  de- 
fined by  article  6,  §  2,  those  entitled  to  vote. 
State  ex  rel  Blair  v.  Brooks,  99  Pac.  874,  875, 
17  Wyo.  344,  22  L.  R.  A.  (N.  S.)  478. 

Rev.  St  1898,  {  943,  as  amended  by  Laws 
1903,  p.  486,  c.  312,  provides  that  no  bonds 
shall  be  Issued  by  any  dty  until  the  proposi- 
tion shall  be  submitted  to  the  "people''  of  the 
municipality,  and  adopted  by  a  majority  vot- 
ing thereon,  and  that  when  any  such  bond 
issued  is  contemplated,  a  special  election  for 
the  purpose  of  submitting  such  question  to 
the  "electors"  shall  be  called  and  held*  Held, 
that  the  term  "electors"  referred  to  all  per- 
sons legally  entitled  to  vote  on  the  proposi- 
tion submitted,  and  therefore  did  not  exclude 
women  from  voting  on  a  proposition  to  issue 
bonds  for  the  construction  of  a  schoolhouse; 
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sacli  election  being  an  election  at  which 
women  are  anthorized  to  vote,  under  ReT.  St 
1898,  {  428a.  Hall  v.  aty  of  Madison,  107 
N.  W.  31,  33. 128  Wis,  132. 

In  Const  .S  121,  as  amended,  providing 
who  sliaU  be  a  qualified  elector,  the  word 
''qnalified**  neither  adds  to  nor  detracts  from 
the  meaning  of  the  word  ''elector."  It  follows 
tbat  the  word  "electors,"  as  nsed  in  section 
168,  providing  that  all  changes  in  the  boun* 
daries  of  organized  counties  shall  be  submit- 
ted to  the  electors  at  a  general  election  means 
all  persons  who  are  qualified  to  vote.  State 
V.  Blaisdell,  119  N.  W.  360,  362, 18  N.  D.  31. 

St  1898,  §  959—52,  relating  to  municipal 
elections,  "requiring  the  petition  for  referen- 
dum to  be  signed  by  at  least  20  per  cent  of 
the  "electors  of  a  village  as  appears  by  the 
poll  list**  of  the  last  general  election,  means 
20  per  cent  of  the  identical  electors  whose 
Dames  appear  on  the  last  poll  list,  rather  than 
20  per  cent,  of  the  number  of  electors  api>ear- 
ing  on  the  poll  list  State  ex  rel.  Hanlon  v. 
RusseU,  102  N.  W.  1052,  124  Wis.  548. 

Voter  dlatlaciiislied 

There  is  a  distinction  between  an  "elec^ 
tor"  and  a  "voter,"  the  former  being  one  who 
legally  has  the  right  to  vote,  and  the  latter, 
not  only  x>ossessing  the  right,  but  exercising 
it;  and  hence  a  statute  authorising  the  is- 
suance of  municipal  bonds  if  two-thirds  of 
the  qualified  voters  shall  vote  therefor  has 
reference  to  persons  actually  voting  at  the 
elecUon.  Fabro  v.  Town  of  Gallup,  103  Pac. 
271,  275, 15  N.  M.  108. 

The  word  "voter,"  like  the  word  "elec- 
tor," is  used  in  various  senses;  but,  when 
used  in  opposition  to  or  in  contrast  with  the 
word  "elector,"  it  has  but  one  meaning.  A 
voter  in  this  sense  is  an  "elector"  who  exer- 
cises the  privilege  of  voting.  An  "elector"  is 
not  a  voter  unless  he  votes,  yet  he  still  re- 
tains his  quaUfications  as  an  ''elector."  State 
v.  Blaisdell,  119  N.  W.  800,  363,  18  N.  D.  31. 

Tile  word  "voters,"  as  ordinarily  used, 
has  two  meanings — ^persons  who  perform  the 
act  of  voting,  and  persons  who  have  the  qual- 
ifications entitling  them  to  vote.  Its  meaning 
depends  on  the  connections  in  which  it  is 
used,  and  is  not  always  equivalent  to  "elec- 
tors." Mills  V.  HaUgren,  124  N.  W.  1077, 
1079,  146  Iowa,  215. 

"Voter"  is  not  synonymous  with  citizen- 
or  "elector,"  as  persons  who  cannot  vote  may 
be  eligible  to  citizenship.  In  re  Rousos,  119 
N.  Y.  Supp.  34,  36. 

As  state  offioev 

See  State  Officer* 

ELECTRIC 

ELECTKIC  WBTNBBB 

See,  also,  General  Business. 


ELECTRIC  CAR 

Ordinances  making  it  unlawful  to  oi>- 
erate  or  run  any  "street  car"  unprovided 
with  a  car  fender  of  the  most  improved  de- 
sign and  construction,  and  providing  that  no 
"electric  car"  shall  be  propelled  or  operated 
without  having  one  conductor  and  one  motor- 
man  thereon,  require  a  fender,  conductor,  and 
motorman  only  on  motor  cars,  and  not  on 
trailers.  Von  Diest  v.  San  Antonio  Traction 
Co.,  77  S.  W.  632,  633,  83  Tex.  av.  App.  577. 

ZXECTRIC  COMPANY 

As  public  service  corporation,  see  Public 
Service  Corporation.       \ 

EliECTRIC  LIGHT  PLANT 

See    Waterworks    and    Electric    Light 
Plant. 

An  **electric  light"  station  with  the  nec- 
essary incidents  attending  its  operation  is  a 
factory,  within  a  restrictive  building  cove- 
nant At  one  time  an  electric  light  plant 
might  have  been  regarded  as  a  manufactory 
of  a  fluid.  More  recently  it  might  be  deemed 
to  be  turning  out  electrons  or  ions.  Scrym- 
ser  V.  Seabright  Electric  Light  Co.,  70  Atl. 
977,  74  N.  J.  Eq.  587. 

ELECTRIC  RAILROAD 

As  railroad,  see  Railroad — Railway. 

ELECTRIC   SHUNT 

An  "^eolric  shUBt*'  is  an  additional 
coarse  or  side  track  established  for  the  pas- 
sage of  part  of  an  electric  current.  A  metal 
of  greater  electrical  resistance  is  introduced 
into  the  wire  or  vehicle  carrying  the  elec- 
tric current,  and  the  two  terminal  portions 
of  such  metal  are  connected  by  wires  with  a 
measuring  instrument  A  portion  of  the  cur- 
rent is  thus  shunted  off  and  passed  through 
the  measuring  instrument  Western  Electri- 
cal Instrument  Co.  v.  Empire  Electrical  In- 
strument Co.,  131  Fed.  82. 

ELECTRICAL  APPLIANCES 

As  materials,  see  Materials. 

ELECTRICITY 

As  i^ersonal  property,  see  Personal  Proi>- 

erty. 
As  public  utility,  see  Public  UtiUty. 
As  supplies,  see  Supply  (Noun). 
Mtanufactures   of,    see    Manufactures — 

Manufactured  Articles. 
Production  of  electricity,  as  mercantile 

pursuit,  see  Mercantile. 

** 'Electricity*  is  one  of  the  most  insid- 
ious and  dangerous  agencies  known  to  man; 
it  is  the  most  dangerous  form  of  peril,  for  it 
moves  unseen,  unheard,  gives  no  warning, 
and  may  travel  anywhere  and  everywhere." 
Harrison  v.  Kansas  City  Electric  Light  Co., 
93  S.  W.  951,  958,  195  Mo.  606,  7  I*  R.  A, 
(N.  S.)  293. 
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"Electricity  Is  an  Invisible,  Impalpable 
force  highly  dangerous  to  life  and  property 
and  those  who  make,  sell,  distribute,  use,  or 
handle  it  are  bound  to  exercise  care  In  pro- 
portion to  the  danger  involved."  Eining  v. 
Georgia  Ry.  &  Electric  Co.,  66  S.  E.  237,  238, 
133  Ga.  458  (quoting  and  adopting  definition 
in  2  Cooley,  Torts  [3d  Ed.]  1492,  1493). 

"The  art  of  Insulating  electric  wires  has 
been  known  almost  as  long  as  that  of  con- 
ducting electricity  for  practical  purposes  by 
means  of  wires."  Ansonia  Brass  &  Copper 
Co.  V.  Electrical  Supply  Co^  12  Sup.  Ct  601, 
604,  144  U.  S.  11,  36  U  Ed.  327. 

"Electriclfty"  is  a  powerful  and  subtle 
force,  and  its  nature  and  manner  of  use  not 
well  understood  by  the  public,  nor  its  pres- 
ence easily  determined  or  ascertained. 
Those  manufacturing  and  using  electricity 
are  required  to  use  the  utmost  care  to  pro- 
tect others  from  danger.  Mangan's  Adm*r  v. 
Louisville  Electric  Light  Co.,  91  S.  W.  703, 
706,  122  Ky.  476,  6  L.  R.  A-  (N.  S.)  459. 

EIiECTROCUnON 

As  cruel  and  unusual  punishment,  see 
Cruel  and  Unusual  Punishment. 

ELECTRODE 

"Electrodes"  are  the  sparking  points  of 
an  open  electric  circuit.  Jackson  v.  Porter 
Land  &  Water  Co.,  90  Pac.  122,  124,  151  Cal. 
32. 

EI.ECTROLTSIS— EIiECTBOIiTTE 

"Electrolysis"  is  the  decomposition  of  a 
metal  solution  in  water,  liquid  ammonia,  etc., 
accompanied  by  decomposition  of  the  water 
into  oxygen  and  hydrogen,  or  of  a  mass  of 
molten  metal,  by  having  an  electric  current 
passed  through  It.  The  solution  or  melted 
mass  is  known  as  "electrolyte."  Peoria  Wa- 
terworks Co.  V.  Peoria  R.  Co.,  181  Fed.  990, 
1001. 

ELECTRO-MAGNETISM 

"Electro-magnetism"  is  developed  when- 
ever a  current  of  electricity  passes  through  a 
coiled  wire,  the  space  within  the  coil  becom- 
ing a  magnetic  field,  which  will  magnetize  an 
iron  core  placed  therein,  or,  even  if  thete  be 
no  core,  will  attract  a  piece  of  iron  so  as  to 
draw  it  into  the  coil.  The  magnetic  attrac- 
tion increases  with  an  Increase  of  the  volume 
of  electric  current  Westinghouse  Electric  & 
Mfg.  Go.  v.  Cutter  Electric  &  Mfg.  Co.,  136 
Fed.  217,  218. 

ELEEMOSYNARY 

Charitable  synonymous,  see  Charity. 

The  words  religious  and  "eleemosyna- 
ry," when  used  to  designate  institutions,  may 
necessarily  imply  that  the  institutions  are 
engaged  in  public  and  not  private  charitable 
work.  In  re  Shattuck*s  Will,  86  N.  E.  455, 
456,  193  N.  Y.  446. 


The  word  "eleemosynary,"  as  used  in 
Const,  art.  20,  |  9,  forbidding  perpetuities 
except  for  eleemosynary  purposes,  is  synony- 
mous with  "charitable."  In  re  Sutro*s  Es- 
tate, 102  Pac.  920,  922, 155  CaL  727. 

ELEMENTS 

In  the  popular  acceptation  of  the  phrase 
•Injuries  by  the  elements"  are  such  injuries 
as  result  from  the  operation  of  the  most 
common  destructive  forces  of  nature  against 
which  buildings  need  to  be  protected.  In- 
juries to  buildings  by  wind,  rain,  frost,  and 
heat  are  spoken  of  as  injuries  by  the  ele- 
ments, and  all  the  ordinary  decay  from  nat- 
ural causes  is  classed  in  the  same  category. 
An  express  covenant  on  the  part  of  a  land- 
lord to  repair  and  restore  the  demised  prem- 
ises to  their  former  condition  in  case  they 
are  injured  by  the  elements,  etc.,  includes  in- 
juries resulting  from  the  action  of  the  ele- 
ments causing  natural  and  gradual  decay. 
Hanchett  v.  O'Reilly,  68  Atl.  1066,  76  N.  J. 
Law,  212  (quoting  Van  Wormer  v.  Crane, 
16  N.  W.  686,  51  Mich.  363,  47  Am.  Rep.  582). 

A  provision  in  a  lease  that.  In  case  the 
building  on  the  leased  premises  is  destroyed 
or  rendered  untenantable  by  "the  elements  or 
act  of  God,"  the  lessor  shall  rebuild  the  same, 
does  not  require  the  lessor  to  restore  the 
building  where  it  became  so  dilapidated  from 
age,  gradual  decay,  and  frequent  alterations 
made  by  the  lessee  and  tenants  who  preceded 
him  that  it  was  condemned,  and  destroyed  by 
municipal  authorities  as  unsafe,  since  such 
destruction  of  the  building  did  not  result 
from  the  "elements"  or  the  "act  of  God.'* 
Kirby  v.  Wylie,  70  Atl.  213,  215,  108  Md.  501, 
21  L.  R.  A.  (N.  S.)  129,  129  Am.  St  Rep.  451. 

The  expression  "damage  by  the  elements*' 
as  used  in  a  lease  exempting  a  tenant  from 
repairing  such  damage  includes  all  injury  by 
wind,  rain,  frosts,  and  heat,  as  well  as  all 
ordinary  decay  from  natural  causes.  Swee- 
zy  V.  Collins  Northern  Ice  Co.,  137  N.  W. 
84,  86,  171  Mich.  75. 

ELEVATED  RAILROAD 

As  railroad,  see  Railroad — ^Railway. 
As  street  railroad,  see  Street  Railroad. 

ELEVATED  ROAD 

As  bridge,  see  Bridge, 

ELEVATED  TRAIN 

Surface  cars  belonging  to  an  elevated 
railway,  which  run  up  an  incline  to  a  junc- 
tion platform,  used  to  discharge  passengers 
from  the  elevated  trains  to  the  surface  cars 
and  vice  versa,  are  not  elevated  trains,  with- 
in St.  1908,  c.  420,  which  provides  that  an 
employ^  shall,  for  the  negligence  of  a  servant 
in  charge  of  an  "elevated  train,'*  have  the 
same  rights  as  if  he  were  not  an  employ^; 
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therefore  a  conductor  of  such  a  surface  car, 
who  was  Injured  by  the  negligence  of  the 
motorman  of  another  such  car,  cannot  re- 
coTer  against  the  company.  Dow  v.  Boston 
Elevated  By.  Co.,  93  N.  E.  655,  207  Mas&  486. 

ELEVATING  MACHINE 

A  gin  pole  to  which  was  attached  a 
block  and  fall  used  to  haul  beams  to  the 
third  floor  of  a  new  building,  the  walls  and 
girders  of  which  had  not  yet  been  construct- 
ed, was  not  an  "elevating  machine,"  within 
Laws  1897,  c.  415,  §  20,  as  amended  by  Laws 
lbU9,  c.  192,  providing  that,  where  elevating 
machines  or  hoisting  apparatus  are  used 
within  buildings  in  process  of  construction, 
contractors  or  owners  shall  cause  the  shafts 
or  openings  in  each  floor  to  be  inclosed  by  a 
barrier.  McNeiU  v.  Bottsford-Dicklnson  Co., 
112  N.  Y.  Supp.  867,  869,  128  App.  Div.  544. 

ELEVATION 

"Elevation"  of  grain  consists  in  unload- 
ing it  from  cars  or  vessels  into  elevators,  and 
the  loading  of  the  grain  out  again  into  cars 
or  other  vehicles.  Elevator  allowance  or 
parent  limited  by  carriers'  schedules  to 
grain  unloaded  out  of  cars  from  the  west 
and  loaded  into  cars  for  points  east,  north, 
and  south,  is  '"elevation"  and  "transfer  in 
transit"  within  the  meaning  of  Interstate 
Commerce  Act  Feb.  4,  1887,  c.  104,  f  1,  24 
Stat.  379  (U.  S.  Comp.  St.  1901,  p.  3154),  de- 
claring that  "all  services  in  connection  with 
the  ♦  ♦  ♦  "elevation'  •  ♦  •  of  the 
property  transported"  are  transportation,  as 
amended  by  Act  June  29,  1906,  c.  3591,  §  1, 
M  Stat.  584,  to  provide  that  transportation 
shall  include  "all  services  in  connection  with 
the  receipt,  delivery,  'elevation'  and  transfer 
in  transit"  F.  H.  Peavey  &  Co.  v.  Union 
Pac.  R.  Co.,  176  Fed.  409,  411,  421,  428. 

ELEVATOR 

See  Grain  Elevator;  Public  Elevator. 
As  common  carriers,  see  Common  Car- 
rier. 
As  storehouse,  see  Storehouse. 
As  warehouse,  see  Warehouse. 
As  workshop,  see  Workshop. 

A  warehouse,  standing  within  2^  feet 
of  an  elevator  building  and  about  the  same 
size  aa  the  elevator,  to  which  it  is  fastened 
by  strips  of  boaids  nailed  upon  each  b\iild- 
ing,  used  as  a  part  of  the  elevator,  is  so  con- 
nected with  it  that,  in  view  especially  of  this 
use,  it  must  be  construed  as  having  been 
intended  by  the  parties  to  be  included  In  the 
designation  "elevator  building  and  additions." 
A  policy  on  a  laundry  in  course  of  construc- 
tion, describing  the  property  covered  as  a 
two-story  basement  and  brick  building,  with 
metal  roof,  and  its  additions  adjoining  and 
communicating,  including  foundations,  in- 
cluded a  boiler  house  situated  about  4  feet 
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distant  connected  with  the  main  building 
only  by  a  steam  pipe  conveying  power  for 
the  main  building,  a  partially  completed  plat- 
form, and  overhead  archway  between  the  two 
buildings.  Guthrie  Laundry  Co.  v.  Northern 
Assur.  Co.  of  London,  87  Pac.  649,  651,  17 
Okl.  571,  10  Ann.  Cas.  936  (citing  and  adopt- 
ing Cargill  V.  Millers'  &  Manufacturers'  Mut 
Ins.  Co.,  22  N.  W.  6,  33  Minn.  90). 

EliEVATOR  CAR 

As  vehicle,  see  Vehicleu 

ELIGIBLE 

See  Ineliglbla 

The  word  "eligible,"  used  in  Const,  art 
9,  §  5,  and  Laws  1907,  c.  135,  |  21,  providing 
that  the  county  superintendent  of  schools 
shall  be  elected  for  two  years,  and  shall  not 
be  eligible  for  more  than  four  years  in  suc- 
cession, means  that  a  person  who  had  served 
for  two  terms  was  not  legally  qualified  for 
election  or  appointment  to  another  term  only, 
and  did  not  preclude  a  county  superintendent 
who  had  served  for  two  successive  terms 
from  holding  over  until  a  de  jure  superin- 
tendent was  elected  or  appointed  In  bis  place 
on  it  being  determined  that  the  person  elect- 
ed to  succeed  him  was  ineligible.  Jones  v. 
Roberts  County,  131  N.  W.  861,  862,  27  S. 
D.  519,  34  L.  K.  A.  (N.  S.)  1170. 

Under  Laws  1879,  p.  243,  §  10,  declaring 
the  county  treasurer  "Ineligible"  to  office  for 
more  than  two  consecutive  terms,  an  appoint- 
ment to  complete  the  term  of  another  is  not 
an  election  to  office  for  a  term,  and  such 
appointment  and  holding  for  ten  months 
thereunder  does  not  make  one  ineligible  to  be 
elected  for  the  office  for  the  two  consecutive 
terms  inmiedlately  following  the  term  during 
which  he  was  so  appointed.  Dodson  v.  Bowl- 
by,  110  N.  W.  698,  700,  78  Neb.  190. 

Though  Const  art  2,  §  19,  and  Rev.  St. 
1909,  §  11,446,  provide  that  no  collector  or 
receiver  of  public  money  shall  be  eligible  to 
any  office  of  trust  or  profit  until  he  shall 
have  accounted  for  and  paid  over  all  public 
money  for  which  he  may  be  accountable,  a 
collector  of  revenue  may,  before  the  expira- 
tion of  his  term  of  office,  become  a  candidate 
for  and  be  elected  to  another  office  of  trust 
or  profit,  since  the  word  "eligible,"  as  so  used, 
has  reference  to  the  actual  assumption  of  the 
duties  of  an  office,  and  it  is  sufficient  if  the 
condition  is  complied  with  l)efore  the  func- 
tions of  the  new  office  are  to  be  taken  up, 
though  in  other  cases  the  word  may  be  used 
in  reference,  sometimes  to  the  one  date  and 
sometimes  to  the  other.  State  ex  inf.  Major 
ex  rel.  Ryors  v.  Breuer,  138  S.  W.  515,  516, 
235  Mo.  240. 

The  word  "eligible,"  as  used  in  the  state 
Constitution,  relates  to  the  capacity  of  hold- 
ing as  well  as  the  capacity  of  being  elected  to 
an  office.    McComas  v.  Krug,  81  Ind.  327, 


ELIGIBLB 


242 


EMANCIPATION 


334,  42  Am.  Rep.  135  (dtlng  Carsons  v.  Mc- 
Phetridge,  15  Ind.  327). 

As  capable  of  beins  obosea 

The  word  ''eligible,''  as  used  in  the  Con- 
stitution and  statutes  concerning  election  to 
office,  means  capacity  to  hold  office  at  the 
time  of  the  election;  and,  it  disqualified  at 
that  time,  a  subsequent  removal  of  the  dis- 
ability will  not  qualify.  Finklea  v.  Fariah, 
49  South.  366,  368,  160  Ala.  230. 

As  oapable  of  bolding  ofllee 

Section  1597,  Oomp.  Laws  1909,  pro- 
vides :  "Nor  shall  any  county  attorney,  while 
in  office  be  eligible  to  or  hold  any  judicial 
position  whatever."  Held,  that  the  word 
"eligible,"  as  used  in  the  statute,  means  "le- 
gally qualified  to  hold  office,"  and  does  not 
mean  "eligible  to  be  elected  or  appointed  to 
a  judicial  office."  Under  this  statute,  a  coun- 
ty attorney  may  be  either  elected  or  appoint- 
ed to  a  judicial  position,  wliile  holding  the 
office  of  county  attorney,  and  will  be  eligible 
to  qualify  for  such  judicial  position,  if  his 
term  as  county  attorney  has  expired  by  law, 
or  been  terminated  by  resignation,  prior  to  the 
time  it  is  necessary  to  qualify  for  the  judi- 
cial office.  State  ex  rel.  West  v.  Breckin- 
ridge, 126  Pac.  806,  808,  34  Okl.  649;  State 
ex  rel.  Reynolds  v.  Howell,  126  Pac.  954,  956, 
70  Wash.  467,  41  L.  E.  A.  (N.  8.)  1119. 

Where  the  words  in  a  statute  prescrib- 
ing the  qualifications  for  a  public  office  are 
"eligible  to  office,"  or  the  equivalent,  the  eli- 
gibility must  exist  at  tiie  time  of  entering 
on  the  office,  and  need  not  exist  at  the  time 
of  election.  State  v.  Huegle,  112  N.  W.  234, 
235,  135  Iowa,  100. 

Where  the  constitution  of  an  association 
provided  that  any  persons  eligible  to  vote 
might  become  members,  the  word  "eligible" 
has  reference  to  the  qualification  necessary 
to  membership,  and  does  not  require  prospec- 
tive members  to  be  actual  voters  or  to  be 
registered  as  such.  Parker  v.  Oliver,  84  N. 
£.  860,  862,  198  Mass.  488. 

The  phrase  "eligible  to  any  office,"  used 
in  a  statute,  providing  that  no  officer  of 
any  corporation  having  any  contract  with 
the  city  shall  be  "eligible  to  any  office,"  re- 
fers to  the  beginning  of  the  term  of  office, 
and  not  to  the  election,  and  so  one  whose 
disability  may  be  removed  before  the  begin- 
ning of  the  term  may  be  properly  elected. 
Hoy  V.  State  ex  rel.  Buchanafi,  81  N.  B.  509, 
513,  168  Ind.  506,  11  Ann.  Cas.  944. 

The  word  "eligibility,"  as  used  in  con- 
nection with  an  office,  or  the  person  to  be 
elected  to  fill  an  office,  where  there  are  no 
explanatory  words  indicating  that  it  is  used 
with  reference  to  the  time  of  election,  has 
reference  to  the  qualification  to  hold  office, 
rather  than  to  be  elected  to  the  office.  Rev. 
Codes,  §  585,  declaring  that  no  person  shall 
be  eligible  to  the  office  of  county  superin- 
tendent of  public  instruction  except  a  first- 


grade  teacher,  with  not  less  than  two  years' 
experience  in  the  state,  one  of  which  must 
have  been  while  holding  a  valid  first  grade 
certificate  issued  by  a  county  superintendent, 
relates  to  the  time  when  the  person  so  elect- 
ed is  inducted  into  office,  and,  though  he 
does  not  possess  such  qualification  when 
elected,  yet,  if  the  disqualification  is  remov- 
ed at  the  time  he  is  inducted  into  office,  he 
is  eligible.  Bradfield  v.  Avery,  102  Pac  687, 
688,  16  Idaho,  769,  23  L.  B.  A.  (N.  S.)  1228. 

ELIMINATED 

Where  an  appellant's  brief  states  that 
he  has  "eliminated"  from  the  "argument 
practically  all  other  points"  except  a  certain 
point,  it  amounts  to  an  abandonment  of  all 
other  grounds.  Merrltt  v.  Crane  Co.,  80  N. 
E.  103,  106,  225  111.  181. 

ELLIOTT 

An  "Elliott"  or  closed  cup  is  a  device 
used  in  determining  the  "flash  point"  or  tem- 
perature of  heated  oil  at  which  the  vapor 
arising  thereftom  flashes  momentarily  into 
a  perceptible  flame  upon  the  application  to 
it  of  fire  and  then  immediately  goes  out,  and 
the  "fire  point"  or  temperature  of  the  heat- 
ed oil  at  which  upon  the  application  of  fire 
combustion  continues  uninterruptedly  until 
the  oil  is  entirely  consumed.  It  was  for  the 
jury  to  determine  whether  this  eup  was  a 
proper  and  reliable  one  to  be  used  for  this 
purpose.  State  v.  Boylan,  65  Ati.  595,  596, 
79  Conn.  463. 

ELSE 

See  Anything  Else. 


See  Or  Elsewhere. 

The  fact  that  a  policy  of  Insurance  pro- 
vided that  the  property  was  insured  while 
contained  in  the  specific  premises  "and  not 
elsewhere"  did  not  cause  the  insurance  to 
cease  ipso  facto  upon  the  removal  and  did 
not  vary  the  effect  of  the  insurer's  waiver. 
The  words  "and  not  elsewhere"  did  not  con- 
vey any  further  or  different  meaning  to  the 
other  words  locating  the  place  where  the 
goods  were  located,  as  without  their  use  it 
is  plain  that  the  goods  were  insured  while 
in  the  place  described  and  nowhere  else. 
Mclntyre  v.  Liverpool,  London  &  Globe  Ins. 
Co.,  110  S.  W.  604,  605,  131  Mo.  App.  88. 

EMANCIPATION 

See    Express    Emanicipation ;     Implied 
Emancipation. 

Complete  emancipation  is  an  entire  sur- 
render of  all  the  rights  to  the  care,  custody, 
and  earnings  of  the  child,  as  well  as  a  re- 
nunciation of  parental  duties,  and  the  test 
to  be  applied  is  that  of  the  preservation  or 
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destruction  ot  tbe  parental  and  filial  rela- 
tions. Brosius  T.  Barker,  136  S.  W.  18,  19, 
154  Mo.  App.  657. 

"Emancipation*'  of  a  child  Is  the  relln- 
qnishment  by  a  parent  of  control  and  author- 
ity over  his  child,  conferring  on  the  child 
the  right  to  his  earnings  and  extinguishing 
the  parent's  l^gal  duty  to  maintain  and  sup- 
port the  child.  Emancipation  is  "express** 
when  the  parent  voluntarily  agrees  with  the 
child,  who  Is  able  to  take  care  of  and  provide 
for  himself,  that  he  may  go  from  home,  earn 
his  own  living,  and  control  his  earnings,  or 
when  the  father  voluntarily  transfers  the  cus- 
tody and  keeping  of  the  child  to  another.  An 
express  emancipation  cannot  be  renounced  by 
the  narent  An  "implied  emancipation"  re- 
solts  where  the  parent,  by  his  acts  or  con- 
duct, impliedly  consents  that  the  minor  may 
leave  home  and  shift  for  himself;  the  fa- 
ther, nnder  these  drcomstances,  however, 
being  authorized  to  renounce  the  same  with- 
in a  reasonable  time.  Rounds  Bros.  v.  Mc- 
Daniel,  118  S.  W.  956,  958,  133  Ky.  669,  134 
Am.  St  Bep.  462,  19  Ann.  Cas.  326. 

As  applied  to  the  relinquishment  of  the 
claim  to  the  services  of  a  minor  child,  to 
''emancipate"  means  to  release,  to  set  free, 
and  to  free  a  child  for  all  the  period  of  mi- 
nority, from  care,  custody,  control,  and  aerv- 
Ice  would  be  a  general  emancipation,  but  to 
free  him  from  only  a  part  of  the  period  of 
minority,  or  from  only  a  part  of  the  parent's 
rights,  would  be  limited.  Bristor  v.  Chicago 
&  N.  W.  Ry.  Co.,  104  N.  W.  48T,  488,  128 
Iowa,  479. 

A  judgment  for  defendant  in  an  action 
by  a  parent  as  next  friend  of  a  minor  child 
for  injuries  received  by  the  child,  in  which 
evidence  of  loss  of  services  of  the  child  dur- 
ing minoiilty  and  of  money  expended  on  ac- 
count of  the  injuries  was  Introduced,  is  a 
bar  to  an  action  by  the  parent  for  loss  of 
services  of  the  child  and  expenses  Incurred 
on  account  of  the  injuries;  the  act  of  the 
narent  in  the  action  by  him  as  next  friend 
constituting  an  "emancipation"  of  the  child, 
or  at  least  a  relinquishment  of  his  right  to 
damages.  Bowring  v.  Wilmington  Malleable 
Iron  Co.,  67  Atl.  160,  162,  6  Pennewill,  332 
(citing  Farrell  v.  FarreU  [Del.]  3  Houst  633 ; 
Armstrong  v.  McDonald  [N.  Y.]  10  Barb. 
300:  Gooden  v.  Bayl,  52  N.  W.  506,  85  Iowa, 
582:  Abeles  v.  Bransfield,  19  Kan.  16;  Ba- 
ker V.  FUnt  &  P.  M.  R.  Co.,  51  N.  W.  897, 
91  Mich.  298,  16  L.  R.  A.  154,  30  Am.  St. 
Rep.  471;  distinguishing  Peppercorn  v.  City 
of  Black  River  Falls,  61  N.  W.  79,  89  Wis. 
38,  46  Am.  St  Rep.  818;  Wilton  v.  Middle- 
sex B.  Co.,  125  Mass.  130;  Horgan  v.  Paci- 
fic, 33  K  E.  581,  158  Mass.  402,  35  Am.  St. 
Bep.  504;  Texas  &  P.  Ry.  Co.  v.  Morin,  IS 
S.  W.  345,  ee  Tex.  133 ;  Lieberman  v.  Third 
Are.  R.  Co.,  K  N.  Y.  Supg.  677,  25  Misc.  Rep. 
7M). 


EMBANKMENT 

An  "embankment"  is  defined  as  a  mound, 
bank,  or  dike  of  earthwork  raised  for  any 
purpose,  as  to  carry  a  canal,  road,  or  rail- 
way over  a  valley.  Cent  Diet  But  so  far 
as  the  danger  to  highway  travel  is  concern- 
ed, it  cannot  matter  whether  the  raised  con- 
dition above  the  adiolnine  soil  1r  produced 
by  filling  the  roadway  or  digging  away  the 
soil  adjoining.  A  road  along  the  side  of  an 
excavation  may  be  a  dangerous  embankment 
within  the  statute.  Wilder  v.  City  of  Con- 
cord, 56  Atl.  193,  196,  72  N.  H.  259. 

The  words  "embankment"  and  "dike," 
when  used  to  represent  the  means  employed 
to  prevent  the  inundation  of  land,  are  synon- 
ymous, and  mean  a  structure  of  earth  or 
other  material  usually  placed  upon  the  bank 
of  a  stream,  or  near  the  shore  of  a  lake,  bay, 
etc.,  the  ends  of  which  extend  across  low 
laud  to  higher  ground  forming  a  continuous 
bulwark  or  obstrucuon  to  water,  designed  to 
keep  it  within  the  inclosure  thus  formed. 
Morton  v.  Oregon  Short  Line  Ry.  Co.,  87 
Pac.  151,  153,  48  Or.  444,  7  L.  R.  A.  (N.  S.) 
344,  120  Am.  St  Rep.  827. 

The  word  "embankment,"  as  used  in 
Mills'  Ann.  St  §  2272,  making  the  owners 
of  reservoirs  liable  for  all  damages  from 
leakage  or  overflow  of  the  waters  or  by 
floods  caused  by  breaking  of  the  embank- 
ments, and  Laws  1899,  c.  126,  §  9,  provld-  * 
ing  that  none  of  its  provisions  shall  relieve 
the  owner  of  any  such  reservoir  from  the 
payment  of  diunages  caused  by  the  breaking 
of  the  embankments  thereof,  but  in  the  event 
of  any  such  reservoirs  overflowing,  or  the 
embankments,  dams,  or  outlets  breaking  or 
washing  out,  the  owners  thereof  shall  be  lia- 
ble for  all  damages  occasioned  thereby,  must 
he  constmed  as  including  barriers.  Ilenct' 
the  owners  of  reservoirs  are  liable  absolutely 
for  all  damages  from  leakage  or  overflow  of 
the  water,  or  by  floods  caused  by  the  break- 
ing of  an  embankment,  and  they  are  not 
relieved  from  such  liability  by  the  fact  that 
they  have  omitted  nothing  that  human  skill 
and  foresight  could  suggest  In  the  construc- 
tion and  maintenance  of  the  reservoir  to  ren- 
der it  absolutely  safe,  and  their  liability  is 
the  same,  even  if  they  have  used  a  natural 
hillside  as  a  part  of  the  retaining  wall  and 
it  washes  out  Oamet  Ditch  &  Reservoir 
Co.  V.  Sampson,  110  Pac.  79,  80,  1136,  1137, 
48  Colo.  285. 

As  permanent  strnotnre 

See  Permanent  Structure^ 

As  railroad  traok 

See  Railroad  Track. 

EMBARGO 

An  "embargo"  Is  a  notice,  Issued  by  a 
common  carrier,  refusing  to  receive  or  carry 
certain  kinds  of  freight  on  its  line,  or  be- 
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tween  certain  points,  and  may  be  for  a  limit- 
ed and  definite  period,  or  for  an  unlimited 
or  indefinite  period.  It  Is  the  result  of  a 
congestion  of  business  that  makes  it  impos- 
sible for  a  road  to  carry  all  the  freight  that 
is  offered  It.  Chesapeake  &  O.  Ry.  Co.  v. 
O'Gara,  King  &  Co.,  139  S.  W.  803,  806,  144 
Ky.  561. 

EMBELLISHMENTS 

Where  a  lessor  and  a  lessee  agreed  that 
all  "improvements"  made  by  the  lessee  or 
"embellishments  and  reconstructions"  were  to 
remain  in  the  building,  articles  which  did 
not  enter  Into  and  form  a  part  of  the  property 
leased  separate  therefrom  and  not  attached 
to  the  lessee's  property  belonged  to  the  les- 
sor. Morris  v.  Pratt,  38  South.  70,  71,  114 
La.  98. 

EMBEZZLE— EMBEZZLEMENT 

See,  also,  Bailee;    Bailment 

Embezzlement  means  to  appropriate 
fraudulently  to  one's  own  use.  State  v.  Du- 
denhefer,  47  South.  614,  616,  122  La.  288: 
United  States  v.  McClure,  107  Fed.  268,  271. 

Embezzlement  Is  the  fraudulent  and  felo- 
nious appropriation  of  another's  property  by 
persons  to  whom  it  has  been  Intrusted,  or 
Into  whose  hands  it  has  lawfully  come.  Han- 
na  V.  Minnesota  Mut.  Life  Ins.  Co.,  145  S.  W. 
412,  418,  241  Mo.  SSS;  Vansant  v.  State,  53 
Atl.  711,  713,  96  Md.  110;  State  v.  Casey,  105 
S.  W.  645,  647,  207  Mo.  1,  123  Am.  St.  Rep. 
367,  13  Ann.  Cas.  878 ;  State  v.  Seeney  (Del.) 
59  Atl.  48,  49,  5  Pennewill,  142  (citing  Ketch- 
um  V.  Corse,  31  Atl.  486,  65  Conn.  89). 

The  crime  of  "embezzlement,"  as  gener- 
ally defined  by  the  statutes,  consists  essen- 
tially of  the  fraudulent  conversion  or  mis- 
appropriation of  property  received  in  a  fidu- 
ciary cai>acity.  State  v.  Carmean,  102  N.  W. 
07,  98,  126  Iowa,  291,  106  Am.  St  Rep.  352. 

It  is  "embezzlement"  where  one  collects 
money  for  another  and  neglects  or  refuses  to 
turn  it  over  but  uses  the  money  himself. 
State  v.  Conklin,  84  Pac.  482,  484,  47  Or.  509. 

"Embezzling"  is  the  wrongful  and  feloni- 
ous appropriation  to  himself  by  a  servant, 
employ^  of  a  civil  corporation,  or  other  per- 
son designated  in  the  statute  of  property  in- 
trusted to  him  by  his  employer.  State  v. 
Sullivan,  21  South.  688,  689,  49  La.  Ann. 
200,  62  Am.  St  Rep.  6i4  (Bishop's  Cr.  Proc. 
{  322;  State  v.  Wolff,  34  La.  Ann.  1154; 
State  V.  O'Kean,  35  La.  Ann.  903;  State  v. 
Roubles,  9  South.  435,  43  La.  Ann.  201,  26  Am. 
St  Rep.  179). 

"Embezzle"  •  is  defined  by  Webster  to 
mean  "to  appropriate  fraudulently  to  one's 
own  use,  as  proi)erty  intrusted  to  one's  care; 
to  apply  to  one's  private  use  by  a  breach  of 
trust,  as  to  embezzle  money  held  in  trust." 
United  States  Fidelity  &  Guaranty  Co.  v.  Sex- 
ton, 67  S.  E.  649,  651,  134  Ga.  56. 


Embezzlement  contemplates  the  appro- 
priation by  one  of  the  property  of  another 
with  the  intent  wrongfully  to  convert  it  to 
his  own  use,  and  such  appropriation  of  the 
goods  of  another  and  their  unlawful  conver- 
sion may  be  of  goods  or  personal  property 
which  were  lawfully  received  in  the  first  in- 
stance.   State  V.  Lyons  (Del.)  80  AtL  976,  977. 

Under  Code,  §  834,  declaring  embezzle- 
ment to  consist  in  the  wrongful  conversion  to 
one's  own  use  of  property  which  has  come 
into  his  possession  by  virtue  of  his  employ- 
ment, or  in  the  fraudulent  taking,  making 
way  with,  or  secreting  with  intent  to  convert 
such  property,  an  allegation  in  an  indictment 
for  embezzlement  that  a  railroad  conductor 
failed  to  punch  tickets  when  collected,  nnd 
to  deliver  them  to  his  employer,  and  there- 
after converted  them  to  his  own  use  in  the 
District  of  Columbia,  Is  suflicient  Gassen- 
heimer  v.  United  States,  26  App.  D.  C.  432, 
440. 

Rev.  Codes,  {  7068,  defines  the  crime  of 
"embezzlement"  as  follows:  Every  trustee, 
banker,  merchant,  broker,  attorney,  agent, 
assignee  in  trust,  executor,  administrator,  or 
collector,  or  person  otherwise  intrusted  with 
or  having  in  his  control  property  for  the  use 
of  any  other  person,  who  fraudulently  ap- 
propriates it  to  any  use  or  purpose  not  in  the 
due  and  lawful  execution  of  his  trust  or 
secretes  it  with  a  fraudulent  intent  to  appro- 
priate it  to  such  use  or  purpose,  is  guilty  of 
embezzlement  State  v.  Sage,  126  Pac  403, 
406,  22  Idaho,  489. 

Comp.  Laws  1897,  §  1125,  provides  that 
if  any  person  to  whom  is  intrusted  money 
shall  convert  to  his  own  use  any  part  of  said 
money  or  neglect  or  refuse  to  pay  it  over 
•*or  any  part  thereof*  according  to  the  provi- 
sions of  law,  80  that  be  shall  not  be  able  to 
meet  the  demands  of  any  person  lawfully 
demanding  the  same,  he  shall  be  deemed 
guilty  of  "embezzlement."  Held  that  in  or- 
der to  constitute  the  crime  the  money  must 
not  only  have  been  converted,  but  defend- 
ant must  have  been  unable  to  meet  the  de- 
mands of  any  person  lawfully  demanding  the 
same.  Territory  v.  Abeyta,  89  Pac.  254,  255, 
14  N.  M.   56. 

Under  Pen.  Code,  §§  950-952,  requiring 
an  indictment  to  be  dii^ect  and  certain,  and 
to  contain  such  a  statement  of  the  facts 
that  a  person  of  common  understanding  may 
know  what  is  intended,  an  indictment  charg- 
ing that  an  agent  and  servant  did  "willfully, 
milawfully,  and  fraudulently,"  "appropriate 
to  his  ow^n  use"  certain  money  of  his  em- 
ployer, does  not  charge  an  "embezzlement** 
under  section  504,  which  requires  the  appro- 
priation to  be  a  "use  or  purpose  not  in  the 
due  and  lawful  execution  of  his  trust."  As 
said  in  People  v.  Shearer,  143  Cal.  166,  76 
Pac.  813 ;  "  *Embezzlement*  is  purely  a  stat- 
utory offense.  Under  the  provisions  of  our 
statutes   it   is   essential   to    the  commission 
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thereof  that  there  should  be  a  fraudulent 
appropriation  of  property  to  some  use  or 
purpose  not  in  the  due  and  lawful  execution 
of  his  trust  by  one  to  whose  possession  it 
has  come  by  reason  of  some  relation  of  trust 
or  confidence  mentioned  in  the  statute,  and 
existing  between  him  and  another  and  it  is 
therefore  necessary  that  an  Indictment  or 
information  for  embezzlement  should  allege 
the  trust  relation,  in  order  that  it  may  be 
determined  therefrom  whether  there  has  been 
any  suca  violation  of  a  trust  or  confidence 
reposed  in  the  defendant**  People  v.  McMa- 
hill,  87  Pac.  404,  406,  4  Gal.  App.  225  (citing 
People  V.  TerrlU,  59  Pac.  836,  127  Oal.  99). 

"Embezzlement,"  speaking  generally,  is 
a  breach  of  trust  or  duty  with  respect  to 
moneys,  properties,  or  effects  in  possession 
of  a  party  and  Intrusted  to  him  by  another, 
and  the  appropriation  of  such  moneys,  prop- 
erties, or  effects,  or  a  part  thereof,  to  the 
use  of  the  party  so  intrusted.  Embezzlement 
Is  a  technical  expression,  and  applies  only  to 
cases  In  which  the  party  charged  occupies  a 
trust  or  fiduciary  relation,  and  takes  the 
money  or  properties  so  intrusted  and  unlaw- 
fally  applies  the  same  to  his  own  use.  It 
is  different  from  evei7  other  form  of  taking 
the  property  of  another,  in  that  it  embraces 
the  fact  of  having  the  same  in  possession 
and  in  trust  when  it  is  taken,  and  misapplied 
to'  the  private  use  of  the  person  charged. 
United  States  v.  Breese,  173  Fed.  402,  405, 

Under  Bev.  St  8  6842,  defining  ''embez- 
zlement," the  offense  consists  in  converting 
to  his  own  use  '*any thing  of  value  which 
comes  into  his  possesion  by  virtue  of  his 
employment,  as  ♦  *  ♦  agent,  ♦  ♦  ♦ 
servant  or  employ^."*  The  statutory  defini- 
tion of  the  offense  regards  the  actual  rela- 
tion of  the  agent,  servant,  or  employ^,  and 
not  tile  l^ality  of  the  mode  in  which  it  was 
created,  nor  the  extent  of  the  authority  con- 
ferred. State  V.  Pohlmeyer,  52  N.  E.  1027, 
ltti8,  59  Ohio  St  491. 

Under  Pen.  Code,  §  461,  declaring  that 
a  bailee's  fraudulent  conversion  of  property, 
or  the  proceeds  thereof,  to  his  own  use, 
with  a  fraudulent  intent,  is  "embezzlement," 
and  section  463,  providing  that  no  person 
shall  be  adjudged  guilty  of  embezzlement  un- 
til a  demand  for  return  of  the  property  con- 
verted shall  have  been  made,  "embezzlement" 
to  complete  when  the  property  is  fraudulent- 
ly and  feloniously  converted.  Territory  v. 
Monroe,  85  Pac.  651,  652,  10  Ariz.  53. 

Under  Rev.  Ck)des  1899,  §  7462,  defining 
the  crime  of  embezzlement  as  the  fraudulent 
appropriation  of  property  or  secreting  it  with 
intent  to  fraudulently  appropriate  it,  an  in- 
formation charging  defendant'  with  fraudu- 
lently appropriating  property  or  secreting  it 
with  fraudulent  Intent  to  appropriate  it  is 
bad  on  demurrer  as  not  showing  whether  the 
embezzlement  was  by  fraudulent  appropria- 


tion or  fraudulent  secretion.    State  v.  Lonne, 
107  N.  W.  524,  525,  15  N.  D.  275. 


**i/>. 


'Embezzlement"  is  a  fraudulent  appro- 
priation of  the  property  of  another  by  a  per- 
son to  whom  It  has  been  intrusted.  There  is 
no  settled  mode  by  which  this  appropriation 
must  take  place,  and  it  may  occur  In  any 
one  of  the  numberless  methods  which  may 
suggest  itself  to  the  particular  individual. 
Uenderson  v.  State,  117  S.  W.  825,  828,  55 
Tex.  Cr.  R.  640. 

Afl  breach  of  trust— By  bank  officer 

The  crime  of  "embezzlement"  from  a 
national  bank  by  an  officer,  clerk,  or  agent, 
within  Rev.  St.  §  5209,  involves  two  general 
elements:  First,  a  breach  of  trust  or  duty 
with  respect  to  the  moneys,  funds,  or  credits 
of  the  bank  embezzled,  which  must  have  been 
lawfully  in  the  custody  or  possession  of  the 
accused  by  virtue  of  his  ofllce  or  employment, 
although  such  possession  need  not  have  been 
exclusive  of  that  of  other  officers,  clerks,  or 
agents ;  and,  second,  the  wrongful  appropria- 
tion of  such  moneys,  funds,  or  credits  to  his 
own  use,  with  intent  to  injure  or  defraud 
the  association  or  others.  United  States  v. 
Breese,  131  Fed.  915,  919,  920,  921  (quoting 
and  adopting  definition  in  United  States  v. 
Harper,  33  Fed.  474-476). 

Same— By  pnblic  officer 

The  crime  of  embezzlement  is  committed 
by  a  public  officer  under  Rev.  St.  1887,  §§ 
7065,  7066,  where  he  fraudulently  appropri- 
ates to  his  own  use  any  money  or  property 
which  he  has  in  his  possession  or  under  his 
control  by  virtue  of  his  trust  as  such  officer. 
State  V.  Steers,  85  Pac.  104,  106,  12  Idaho, 
174. 

Pen.  Code,  §  458,  is  as  follows:  "Every 
officer  of  this  territory  or  of  any  county, 
city,  or  other  municipal  corporation  or  sub- 
division thereof,  and  every  deputy,  clerk  or 
servant  of  any  such  officer,  and  every  offi- 
cer, director,  trustee,  clerk,  servant,  or  agent 
of  any  association,  society  or  corporation 
(public  or  private)  who  fraudulently  appro- 
priates to  any  use  or  purpose  not  in  the  due 
and  lawful  execution  of  his  trust,  any  prop- 
erty which  he  has  in  his  possession  or  under 
his  control  by  virtue  of  his  trust,  or  secretes 
it  with  a  fraudulent  intent  to  appropriate  it 
to  such  use  or  purpose,  is  guilty  of  'embez- 
zlement' "  Sias  V.  Territory,  89  Pac.  539, 
540, 11  Ariz.  175. 

Rev.  St,  §  5490,  declares  that  every  offi- 
cer charged  with  the  safe- keeping  of  public 
money  who  fails  to  safely  keep  It  without 
loaning,  using,  or  converting  it  to  his  own 
use  Is  guilty  of  ''embezzlement"  of  the  money 
so  loaned,  used,  or  converted.  United  States 
v.  Mason,  31  Sup.  Ct.  28,  30,  218  U.  S.  517, 
54  L.  Ed.  1133 ;  State  v.  Hogg,  53  South.  225, 
126  La.  1053,  29  L.  R.  A.  (N.  S.)  830,  21  Ann. 
Cas.  124. 
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Under  the  act  of  the  Twenty-Sixth  Gen- 
eral Assembly,  amending  Code,  f  4840,  by 
providing  that  any  officer  receiving  money 
belonging  to  the  county  of  which  he  is  an  offi- 
cer shall  be  deemed  to  have  received  it  by  vir- 
tue of  his  office,  and  in  case  he  falls  or  neg- 
lects to  account  therefor,  on  demand  of  a 
person  entitled  thereto,  he  shall  be  deemed 
guilty  of  embezzlement,  adds  an  additional 
ground  on  which  the  charge  of  embezzlement 
may  be  based,  and  does  not  add  an  additional 
element  to  each  of  the  acts  previously  named 
by  section  4840,  as  constituting  embezzlement 
State  v.  McKinney,  106  N.  W.  931,  932,  130 
Iowa,  370. 

Under  Pen.  Code  1901,  f§  398,  457,  pro- 
viding that  every  officer  of  any  county  charg- 
ed with  the  safe-keeping  of  public  moneys 
who,  without  authority  of  law,  appropriates 
the  same  to  his  own  use  shall  be  punished, 
and  defining  embezzlement  as  the  fraudulent 
appropriation  of  property  by  one  to  whom  it 
has  been  intrusted,  the  appropriation  by  a 
county  treasurer  to  his  own  use  without 
authority  of  law  of  public  moneys  in  his  offi- 
cial possession  is  fraudulent  and  is  embezzle- 
ment Storm  V.  Territory,  94  Pac.  1099, 1102, 
12  Ariz.  26. 

As  oommon-law  offansa 

"Embezzlement*'  is  a  statutory  and  not 
a  common-law  crime.  Mclnnis  v.  State,  50 
South.  634,  636,  97  Miss.  280;  Smedley  v. 
Commonwealth,  127  S.  W.  485,  486,  138  Ky. 
1;  State  v.  Browning,  82  Pac.  955,  956,  47 
Or.  470 ;  Williams  v.  United  States  Fidelity 
&  Guaranty  Co.,  66  Atl.  495,  496,  105  Md. 
490. 

The  crime  of  "embezzlement"  is  purely 
of  statutory  origin,  intended  to  cover  the  mis- 
appropriation of  property  not  punishable  as 
larceny.  State  v.  Finnegan,  103  N.  W.  155, 
156,  127  Iowa,  286,  4  Ann.  Gas.  628. 

"Embezzlement"  was  first  made  a  crim- 
inal offense  by  21  Henry  VIII,  c.  7.  State  v. 
McDonald,  49  S.  E.  582,  583,  133  N.  C.  680. 

"Embezzlement"  is  not  a  common-law 
crime,  but  one  created  by  a  statute  of  Loui- 
siana, and  in  determining  whether  the  acts 
charged  to  have  been  committed  constitute 
embezzlement  the  terms  of  the  statute  are 
controlling.  State  v.  Sullivan,  21  South.  688, 
689,  49  La.  Ann.  200,  62  Am.  St  Rep.  644. 

Am  defleriptlTa  of  offense 

Under  Code  §  834,  declaring  embezzle- 
ment to  consist  in  the  wrongful  conversion 
to  one's  own  use  of  property  which  has  come 
into  his  possession  by  virtue  of  his  employ- 
ment, the  words  "convert  to  his  own  use" 
have  a  legal  signification,  and  it  is  not  neces- 
sary in  ir.dictments  for  embezzlement  to  al- 
lege the  particular  way  or  means  by  which 
the  conversion  was  effected.  Gassenheimer 
V.  United  States,  26  App.  D.  C.  432,  438. 

It  was  not  essential  to  the  validity  of 
an  information  against  the  treasurer  of  a  i 


labor  organization,  under  Rev.  St  1899,  ( 
1918,  making  it  embezzlement  for  an  officer 
or  member  of  any  trade  organization  to  con- 
vert to  his  own  use  any  money  that  may 
have  come  into  his  hands  by  virtue  of  his 
office  or  any  trust  reposed  in  him,  to  allege 
that  the  money  was  converted  by  defendant 
to  his  own  use  without  the  consent  of  the 
owners  and  with  the  intent  to  deprive  the 
owners  of  the  use  of  the  money  permanently. 
State  V.  Skinner,  109  S.  W.  38,  40,  210  Mo. 
373. 

The  word  "embezzles,"  as  used  in  the 
statute  relating  to  embezzlement,  has  a  tech- 
nical meaning  which  suggests  the  character 
and  scope  of  the  proof  required,  and  involves 
two  general  elements:  First,  a  breach  of 
duty  or  trust  in  respect  of  money,  property, 
or  effects  in  the  party's  possession,  belong- 
ing to  another ;  second  a  wrongful  or  fraud- 
ulent appropriation  thereof  to  his  own  use. 
Wall  V.  State,  56  South.  57,  60,  2  Ala.  App. 
157. 

The  fraudulent  appropriation  of  prop- 
erty or  the  secreting  of  it  with  a  fraudulent 
intent  to  appropriate  it  as  described  in  Rev. 
Codes  1899,  §  7462,  defining  "embezzlement," 
are  different  acts  or  facts  that  may  const!- 
tute  the  crime  of  "embezzlement,"  and  are 
not  the  means  of  committing  the  offense. 
State  V.  Lonne,  107  N.  W.  524,  525,  15  N.  D. 
275. 

As  frandnlentlj  csonvert 

Comp.  Laws,  {  11,562,  provides  that  if 
any  cashier,  or  other  officer,  agent,  or  serv- 
ant of  any  incorporated  bank,  shall  embezzle 
or  fraudulently  convert  to  his  own  use  any 
money,  etc.,  or  any  other  effects  or  property 
belonging  to  and  in  possession  of  such  bank, 
or  belonging  to  any  person  and  d^osited 
therein,  be  shall  be  deemed  to  have  commit- 
ted larceny  in  such  bank,  etc.  Held  that 
though  the  statute  creates  two  species  of 
larceny,  one  defined  by  the  word  "embezzle,** 
the  other  by  the  words  "fraudulently  con- 
vert to  his  own  use,'*  an  information  charg- 
ing that  defendant,  as  cashier  of  a  certain 
bank,  did  feloniously  embezzle  and  fraudu> 
lently  convert  to  his  own  use  certain  moneys, 
etc.,  charged  embezzlement  larceny,  and  that 
the  use  of  the  words  "and  fraudulently  con-  • 
vert  to  his  own  use"  did  not  make  the  count 
uncertain  or  double;  the  words,  while  also 
found  in  the  statute  as  describing  a  differ- 
ent phase  of  the  offense,  being  nevertheless 
likewise  appropriate  to  the  description  of  the 
offense  of  embezzlement.  People  v.  Messer, 
111  N.  W.  854-857,  148  Mich.  168. 

While  "embezzlement"  is  a  statutory  of- 
fense, yet  the  word  "embezzle"  has  now  ac- 
quired a  technical  meaning,  as  has  the  syn- 
onymous or  .kindred  phrase  "fraudulently 
convert  to  his  own  use,"  and  it  is  sufficient 
to  charge  the  crime  in  the  language  of  the 
statute  which  provides  that  if  any  officer, 
agent,  etc.,  "embezzles  or  fraudulently  dis- 
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poses  of,  or  converts  to  his  own  use,  or  takes 
or  secretes  with  Intent  so  to  do,  anything  of 
valae  which  has  been  intrusted  to  him,  or 
has  come  into  his  possession,  care,  custody, 
or  control  by  reason  of  his  office,  employment 
or  membership,  he  shall  be  punished  as  if  he 
had  been  convicted  of  larceny."  Teston  v. 
State,  39  South.  787,  788,  50  Fla.  138. 

Intent  to  def  rand 

In  "embezzlement*'  the  intent  to  deftaud 
is  necessary  to  be  shown  by  the  state  before 
defendant  can  be  convicted.  State  v.  Seeney, 
59  AtL  48,  49,  5  Pennewill.  142. 

Under  a  statute  making  the  fraudulent 
conversion  of  a  right  of  action  "embezzle- 
ment," a  managing  agent  who  sold  grain  and 
instead  of  receiving  the  money  due  thereon 
caused  the  proceeds  to  be  applied  by  the 
purchaser  on  the  agent's  personal  account,  is 
guUty  of  embezzlement.  To  constitute  em- 
bezzlement there  must  be  a  fraudulent  in- 
tent to  convert  the  property.  Higbee  v.  State, 
IM  N.  W.  748-750,  74  Neb.  331. 

Under  IJ.  S.  Comp.  St  1901,  §  4046,  mak- 
ing every  postmaster  guilty  of  embezzlement 
who  converts  to  his  own  use  any  money  order 
fnnds,  any  appropriation  of  such  funds  by  a 
postmaster  to  his  own  use  is  embezzlement, 
regardless  of  the  intent  or  purpose  of  the 
conversion.  Griffin  v.  Zuber,  113  8.  W.  961, 
962,  52  Tex.  Civ.  App.  288. 

Under  Code,  $  834,  declaring  embezzle- 
ment to  be  the  unlawful  conversion  to  his 
own  use,  by  the  accused,  of  property  which 
has  come  Into  his  possession  by  virtue  of  his 
employment,  an  Indictment  is  sufficient  which 
alleges  such  wrongful  conversion;  and  an 
allegation  of  an  intent  to  defraud  is  not  nec- 
essary. O'Brien  v«  United  States,  27  App.  D. 
G.  263,  265. 

To  constitute  embezzlement  under  the 
statute,  the  appropriation  of  another's  money 
or  choses  in  action  must  be  with  Intent  to 
defraud.  State  v.  Lanyon,  76  Atl.  1095, 1097, 
83  Qonn.  449. 

An  instruction,  defining  "embezzlement" 
by  an  agent,  which  fails  to  include  the  ele- 
ment that  the  conversion  by  the  agent  was 
without  the  assent  of  his  employer,  is  er- 
roneous. State  V.  Lentz,  83  S.  W.  970,  972, 
1S4  Mo.  223. 

The  gravamen  of  the  offense  of  embezzle- 
ment, as  defined  by  Ky.  St  1903,  §  1202,  to 
be  a  **fraudalent  conversion  by  an  agent  to 
his  own  use  of  money  or  property  belonging 
to  another  which  shall  have  come  into  his 
possession  *  *  *  as  such  agent,"  is  the 
criminal  intent,  wliich  must  be  gathered  from 
the  acts  of  the  agent  and  the  circumstances 
sarroundlng  the  case.  Kational  Life  &  Acci- 
dent Ins.  Co.  V.  Gibson  (Ky.)  101  S.  W.  895, 
897,  12  L.  R.  A.  (N.  S.)  717. 

The  gravamen  of  embezzlement  is  that 
one  who  has  come  rightfully  into  possession 


of  personalty  as  agent,  etc.,  not  being  capable 
of  committing  a  trespass,  which  is  a  neces- 
sary element  of  larceny,  fraudulently  con- 
verts it  to  his  own  use,  or  fraudulently  se- 
cretes it  with  intent  to  convert  it  to  his  own 
use,  or  the  use  of  another.  To  constitute 
embezzlement,  there  must  at  least  be  some 
act  indicating  an  intent  to  segregate  the  prop- 
erty from  that  held  by  the  embezzler  as  agent 
and  hold  It  for  himself,  or  deprive  the  owner 
of  the  same,  or  convert  it  to  his  own  use, 
and  he  must  assume  personal  dominion  of 
the  property.  Knight  v.  State,  44  South.  585, 
586,  152  Ala.  56. 

iMiwtnl  posseMion  or  eojitody 

^'Embezzlement''  cannot  be  committed 
unless  defendant  is  in  the  lawful  possession 
of  the  property  at  the  time  of  the  conversion. 
State  V.  Browning,  82  Pac.  955,  956,  47  Or. 
470. 

''EmbefKlement"  is  predicated  on  a  wrong- 
ful conversion  of  property  rightfully  in  pos- 
session. Axtell  Y.  State,  91  N.  B.  354,  855, 
173  Ind.  711. 

"Where  the  property  Is  taken  forcibly  or 
furtively,  or  when  the  possession  Is  gain- 
ed by  a  trick  or  artifice,  and  the  owner  had 
no  intent  to  yield  possession  and  intrust  the 
property  to  another,  in  such  cases  there  is 
no  embezzlement.'*  People  v.  Dougherty,  77 
Pac.  466,  143  Cal.  593  (citing  People  v.  John- 
son, 27  Pac.  663,  91  Cal.  265). 

Defendant  obtained  possession  of  money 
and  personal  property  belonging  to  another 
under  an  agreement  to  hold  it  as  security  for 
the  performance  of  certain  duties  connected 
with  a  contract  of  employment  entered  into 
between  the  parties,  and  upon  the  termina- 
tion of  such  employment  he  refused  to  return 
the  property  in  his  possession  and  appropri- 
ated it  to  his  own  use.  Held,  that  the  crime 
of  '^embezzlement,"  as  defined  by  Pen.  Code, 
S  503,  was  made  out.  People  v.  Ward,  111 
Pac.  265,  266,  14  Cal.  App.  143. 

Under  the  statute  defining  "embezzle- 
ment" as-  the  fraudulent  appropriation  of 
property  by  a  person  to  whom  it  has  been 
intrusted,  to  constitute  embezzlement  it  must 
be  shown  that  the  property  was  receiv- 
ed by  the  taker  as  a  bailment,  or  the  right 
of  possession  was  intrusted  to  Mm  by  the 
owner,  with  intent  to  confer  on  the  taker  the 
present  use  or  possession  of  the  property,  to 
be  aften^'ards  redelivered  to  the  owner,  and 
that  the  taker  received  the  same,  intending 
to  comply  with  the  terms  under  which  he 
received  it,  and  after  he  received  it  with 
such  Intent  he  converted  it  to  his  own  use,  in- 
tending to  deprive  the  owner  thereof.  Flohr 
V.  Territory,  78  Pac.  565,  570,  14  Okl.  477. 

Section  121  of  the  Criminai  Code  defines 
"embezzlement,"  generally,  and  prescribes  the 
punishment  therefor,  and  in  other  cases  not 
covered  by  this  section,  if  one  obtains  pos- 
session of  property  with  the  consent  of  the 
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owner,  so  that  he  does  not  become  a  tres- 
passer in  so  doing,  and  afterwards  converts 
the  property  to  his  own  use  with  intent  to 
steal  the  same,  he  may  be  prosecuted  under 
the  act  of  1875  (Laws  1875,  p.  26).  Under 
the  information  in  this  case,  charging  that 
the  defendant  did  steal  the  property  In  ques- 
tion, there  could  be  no  conviction  without 
proof  that  the  owner  did  not  consent  that 
the  defendant  should  take  and  remove  from 
its  hiding  place  such  secreted  valuables  as 
he  might  find  on  the  premises.  If  the  owner 
consented  that  the  defendant  should  take  pos- 
session of  the  property  found  for  the  pur- 
pose of  delivering  it  to  some  other  person, 
or  for  any  purpose  whatever,  such  taking  of 
the  property  would  not  be  unlawful,  and 
there  can  be  no  larceny  without  an  unlaw- 
ful taking.  Cohoe  v.  State,  113  N.  W.  532, 
533,  79  Neb.  811. 

"Embezzlement"  is  the  fraudulent  con- 
version of  property  by  the  person  to  whom  it 
has  been  intrusted,  and  to  constitute  the 
crime  there  must  be  a  conversion,  either  ac- 
tual or  constructive,  so  that  where  no  time  is 
fixed  for  the  delivery  of  property,  a  demand 
is  necessary  to  terminate  a  lawful  posses- 
sion, but  where  the  time  of  delivery  and  the 
person  to  whom  the  delivery  shall  be  made 
are  fixed,  the  retention  of  the  property  after 
such  time  amounts  to  a  conversion  and  no 
demand  is  necessary.  State  v.  Ensley,  97  N. 
E.  113,  115,  177  Ind.  483. 

The  crime  of  embezzlement  as  defined  by 
St.  1898,  I  4418,  embraces  the  fraudulent  con- 
version of  the  property  embezzled,  and  such 
conversion  may  be  proved  without  a  demand, 
which  is  necessary  only  where  proof  thereof 
is  essential  to  establish  a  conversion,  not- 
withstanding section  4419  making  the  refusal 
of  a  person  to  pay  over  moneys  in  his  custody 
prima  facie  evidence  of  the  embezzlement 
thereof.  Prlnslow  v.  State,  121  N.  W.  637, 
638,  140  Wis.  131. 

Under  Acts  1902,  p.  151,  c.  66,  providing 
that  any  person  who  shall  sell  or  dispose 
of  or  convert  to  his  own  use  any  money  or 
property  or  other  things  of  value,  without 
the  consent  of  the  owner  thereof,  shall  be 
punished,  where  a  trustee  fraudulently  con- 
verts to  his  own  use  the  personal  property 
of  his  cestui  que  trust,  the  indictment  need 
not  allege  a  demand  for  payment  or  refusal 
on  the  part  of  accused  to  pay  over,  for,  un- 
der the  statute,  the  offense  of  "embezzle- 
ment" Is  complete  when  the  trustee  fraud- 
ulently and  feloniously  misappropriates  the 
trust  fund  by  wrongfully  converting  It  to  his 
own  use.  Commonwealth  v.  Kelley,  101  S. 
W.  315,  316,  125  Ky.  245,  15  Ann.  Gas.  573. 

Nature  of  poBieiBion 

To  constitute  "embezzlement,"  defendant 
should  stand  in  a  fiduciary  relation  to  an- 
other person  named,  within  the  terms  of  the 
statute;  that  he  was  a  servant,  clerk,  treas- 


urer, or  employ^.     State  v.  Ives,  54  South. 
796,  128  La.  273,  Ann.  Cas.  1912C,  901. 

In  "embezzlement"  it  is  necessary  to 
prove  tliat  defendant  came  into  possession 
of  the  property  as  bailee.  State  v.  Seeney, 
59  Atl.  48,  49,  5  PennewlU,  142. 

Where  no  fiduciary  relation  of  principal 
and  agent  existed  between  prosecuting  wit- 
ness and  accused,  the  latter  was  not  guilty 
of  "embezzlement"  Bryant  v.  State  (Tex.) 
122  S.  W.  543,  544. 

Under  Pen.  Code,  |  426,  providing  that 
every  clerk,  agent,  or  servant,  who  fraudu- 
lently appropriates  any  property  of  another 
which  has  come  into  his  control  by  virtue  of 
such  employment,  is  guilty  of  "embezzle- 
ment," there  are  three  essentials  of  the  cripie: 
(1)  The  act  of  fraudulent  appropriation  of 
money;  (2)  the  relation  of  clerk,  agent,  or 
servant,  on  the  part  of  the  appropriator,  at 
the  time  of  such  appropriation,  and  the  own- 
er of  the  property  thus  appropriated;  and  (3) 
the  acquirement  by  the  appropriator  of  the 
care  or  control  of  the  money  or  property  ap- 
propriated by  virtue  of  bis  employment  as 
such  clerk,  agent,  or  servant.  And  hence  an 
indictment  alleging  that  defendant,  as  agent 
of  a  certain  person,  received  a  sum  of  mon- 
ey, and  that,  on  another  date,  he  unlawfully 
appropriated  it  to  his  own  use,  was  fatally 
defective  for  failure  to  allege  that  defend- 
ant was  an  agent,  or  clerk,  at  the  time  of 
the  appropriation.  Thomas  v.  Territory,  80 
Pac.  320,  321.  9  Ariz.  180. 

In  order  to  constitute  "embezKlement" 
under  Cr.  Code,  \  75,  declaring  guilty  of  lar- 
ceny an  agent  who  "embezzles"  any  property 
of  his  employer,  the  fraudulent  conversion 
must  be  of  the  property  of  another,  and 
where  an  agent  or  employ^  has  possession  of 
money  from  which  she  had  a  right  to  deduct 
commissions  belonging  to  her,  she  was  a 
Joint  owner  and  not  guilty  of  "embezzle- 
ment" for  its  conversion.  McElroy  v.  People, 
66  N.  E.  1058,  1059,  202  111.  473. 

Under  Pen.  Code,  §  460,  providing  that 
every  broker,  agent,  or  person  otherwise  in- 
trusted with,  or  having  In  his  control,  prop- 
erty for  the  use  of  another  party,  who  fraud- 
ulently appropriates  it  to  any  use  or  purpose 
not  in  the  due  or  lawful  execution  of  his 
trust,  is  guilty  of  "embezzlement,"  an  indict- 
ment which  charges  that  a  person  has  been 
intrusted  with  the  property  in  question  for 
the  use  of  another  person,  and  that  he  has 
fraudulently  appropriated  it  to  some  use  or 
purpose  not  In  the  due  and  lawful  execution 
of  such  trust  is  sufficient  description  of  the 
offense.  De  Leon  v.  Territory,  80  Pac.  348, 
350,  9  Ariz.  161. 

Pen.  Code,  {  458,  declaring  that  every 

officer  of  this  territory,  or   of  any  county, 

i  city,  etc.,  and  every  deputy  clerk,  or  servant 

of  any  such  officer,  and  every  officer,  director, 

trustee,  clerk,  etc.,  of  any  association,  socle- 
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tr,  or  corporation,  who  fraudulently  appro- 
priates to  his  own  use  or  purxwses,  not  in  the 
due  and  lawful  execution  of  his  trust,  any 
property  which  he  has  in  his  possession  or 
under  his  control  hy  virtue  of  his  trust,  or 
secretes  it  with  a  fraudulent  intent  to  appro- 
priate it  to  such  use  or  purpose,  Is  guilty  of 
embezzlement,  was  meant  to  apply  to  per- 
sons having  fiduciary  relations,  such  as  pub- 
lic officers,  and  officers  and  agents  of  corpo- 
rations, public  and  private,  and  to  sustain  a 
conviction  thereunder,  three  facts  must  be 
shown :  (1)  The  trust  relation ;  (2)  the  pos- 
)4ession  or  control  of  property  by  virtue  of  the 
trust ;  and  (3)  the  fraudulent  appropriation  of 
the  property,  not  in  the  due  and  lawful  execu- 
tion of  the  trust  Hinds  v.  Territory,  76  Pac. 
4(J9.  470,  8  Ariz.  372  (citing  Territory  v.  Mey- 
er. 24  Pac.  183,  3  Ariz.  199). 

While  the  essential  elements  of  "embez- 
zlement*' are  the  fiduciary  relations  arising 
where  one  intrusts  property  to  another  and 
the  fraudulent  appropriation  of  the  property, 
an  information  for  embezzlement  of  the  pro- 
ceeds of  a  certificate  of  deposit  alleging,  in 
the  language  of  Pen.  Code,  §  507,  prohibiting 
embezzlement  by  a  bailee,  that  defendant 
received  the  certificate  of  deposit  as  bailee, 
is  sufficient  without  allegations  of  a  fidu- 
ciary relation.  People  v.  O'Brian,  97  Pac. 
679.  680,  8  Cal.  App.  641  (dttng  People  v. 
Gordon,  65  Pac.  746,  133  Cal,  328,  85  Am.  St. 
Rep.  174;  People  v.  Goodrich,  75  Pac.  796, 
142  gaL  216). 

2  Rev.  St  (1st  Ed.)  pt.  4,  c.  1,  tit  3,  f 
59,  punishes  in  the  manner  prescribed  for 
felonious  stealing  any  corporate  officer,  etc., 
who  shall  embezzle  without  his  employer's 
consent  any  money,  etc.,  which  shall  have 
come  into  his  possession  by  virtue  of  such 
employment  which  section  was  further 
amended  and  extended  in  1874,  as  shown  by 
3  Rev.  St  (6th  Ed.)  pt  4,  c.  1,  tit  3,  f  73. 
Pen.  Code,  §  528,  subd.  2,  makes  any  person 
guilty  of  larceny,  who,  having  in  his  posses- 
ion, custody,  or  control,  as  officer  of  any 
corporation,  eta,  any  money,  etc.,  appropri- 
ates It  to  his  own  use;  Defendants  were 
president  and  vice  president  respectively,  of 
a  banJbL.  The  president  was  given  direct  con- 
trol over  all  employes,  was  required  to  coun- 
tersign checks,  which  duty,  with  the  trus- 
tees* consent,  might  be  delegated  to  the  vice 
president,  who  could  perform  the  presi- 
dent's duties  in  his  absence.  The  treasurer 
had  custody  of  all  moneys  and  a  committee 
consisting  of  all  three  officers,  together  with 
the  secretary,  was  given  general  supervision 
of  the  business  between  the  meetings  of  the 
trustees.  A  company  in  which  defendants 
were  interested  made  drafts  ui)on  them 
which  were  satisfied  by  funds  of  the  bank 
taken  therefrom  by  the  treasurer  by  defend- 
ants* direction,  which  funds  were  replaced 
by  defendants'  checks,  which  all  the  otficers 
knew  were  worthless.  HeW,  that  physical 
possession   was  not  essential  to  custody  or 


control,  and,  In  view  of  the  history  of  the 
provision,  defendants  had  "possession,  cus- 
tody, or  control'*  of  the  funds  misappropriat- 
ed so  as  to  make  them  guilty  of  larceny  un- 
der subdivision  2.  People  v.  Britlou,  118  N. 
Y.  Supp.  9S9,  993,  134  App.  Div.  275. 

"Where  a  laundress,  on  discovering  in  a 
clothes  basket  money  belonging  to  her  em- 
ployer accidentally  placed  therein,  knew  her 
duty  was  to  return  it,  but  before  returning 
It  fraudulently  converted  the  money,  she  was 
guilty  of  embezzlement  under  Gen.  St  1906, 
§  3311,  condemning  the  act  by  a  servant  as  to 
anything  of  value  which  has  come  into  his 
possession  by  reason  of  his  employment 
Neal  V.  State,  46  South.  845,  846,  55  Fla.,  140, 
19  L.  R.  A.  (N.  S.)  371.  ' 

In  considering  whether  or  not  a  person 
accused  of •  "embezzlement**  was  a  "servant,** 
an  "agent"  or  the  like,  it  should  be  borne  in 
mind  that  in  the  law  of  embezzlement  there 
cannot  he  a  "clerk**  without  an  employer,  a 
"servant"  without  a  master,  or  an  "agent** 
without  a  principal.  The  gist  of  the  offense 
of  embezzlement  is  a  breach  of  trust  and  the 
statutes  defining  such  offense  have  no  ap- 
plication to  appropriation  of  property  by  a 
person  unlcv -  '^e  held  a  relation  of  confi- 
dence or  trust  ^^^wards  the  owner,  and  had 
possession  of  the  property  by  virtue  of  that 
relation  and  converted  it  in  violation  of  the 
trust  reposed  in  him.  The  word  "agent,'*  as 
employed  In  such  statute,  is  used  in  its  pop- 
ular sense,  meaning  one  who  undertakes  to 
transact  some  business,  or  to  manage  some 
affair  for  another  by  authority,  and  on  ac- 
count of  the  latter,  and  to  render  an  account 
of  it  A  person  in  the  employ  of  another, 
who  in  the  discharge  of  his  duties  is  sub- 
ject to  the  immediate  direction  and  control 
of  his  master,  4s  a  "servant**  The  words 
"clerk**  and  "servant**  Imply  in  some  one  the 
power  of  coirtrol.  Tipton  v.  State,  43  South. 
684,  686,  53  Fla.  69. 

Under  Acts  1903,  p.  89,  c.  18,  §  19,  to  con- 
stitute embezzlement  it  is  necessary  to  show 
that  the  relation  of  the  person  charged  with 
the  property  embezzled  is  such  as  is  embrac- 
ed in  the  statute,  that  it  is  the  property  of 
another,  that  it  came  into  the  possession  of 
the  accused  by  virtue  of  his  employment  and 
his  manner  of  dealing  with  it  constituted  a 
fraudulent  appropriation  to  his  own  use,  and 
that  such  appropriation  was  with  intent  to 
deprive  the  owner  thereof.  State  v.  Moyer, 
52  S.  E.  30,  32,  58  W.  Va.  146. 

An  affidavit,  founded  on  Acts  1905,  p. 
671,  c.  169,  §  392,  providing  that  every  em- 
ploy6,  who,  having  access  to,  control,  or  pos- 
session of  any  money,  to  the  possession  of 
which  his  employer  is  entitled,  shall,  while 
in  such  employment,  appropriate  the  same  to 
his  own  use,  shall  be  guilty  of  "embezzle- 
ment,** which  avers  that  accused  was  the  em- 
ploy6  of  a  designated  association,  and  "as 
such  employ 6*'   had  possession  of  money  of 
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the  association,  which  he  appropriated  to 
his  own  use,  is  fatally  bad  for  falling  to  aver 
that  he  obtained  possession  of  the  money  by 
virtue  of  his  employment  Wright  v.  State, 
81  N.  E.  660, 168  Ind.  643, 

An  agent,  with  authority  to  collect  mon- 
ey and  retain  a  part  for  his  services,  is,  on 
converting  to  his  own  use  the  entire  amount 
collected,  guilty  of  embezzlement,  within  Ky. 
St  1903,  §  1202,  punishing  any  agent  who 
shall  embezzle  or  convert  to  his  own  use  the 
money  of  his  principal,  though  he  was  en- 
titled to  15  per  cent  of  the  amount  as  his 
commission.  Commonwealth  v.  Jacobs,  104 
S.  W.  345,  346,  126  Ky.  536,  13  L.  E.  A.  (N. 
S.)  5U,  15  Ann.  Gas.  1226. 

Under  Pen.  Code,  defining  "embezzle- 
ment," the  offense  consists  of  an  agent's 
fraudulent  misapplication  or  con^version  to 
his  own  use,  without  the  consent  of  his  prin- 
•  cipal  or  employer,  of  money  or  property  of 
the  principal  or  employer,  or  which  may  have 
come  into  his  possession,  or  is  under  his  con- 
trol, by  virtue  of  his  office,  agency,  or  em- 
ployment. Hamer  v.  State,  131  S.  W.  813, 
815,  60  Tex.  Cr.  R.  341. 

16  Del.  Laws,  c.  153,  makes  it  embezzle- 
ment for  a  servant  or  agent,  having  property 
in  his  possession  as  such,  to  wrongfully  con- 
vert it  to  his  own  use,  though  the  property 
has  never  been  in  the  possession  of  the  mas- 
ter or  employer.  Acts  Gen.  Assem.  May  3, 
1893  (19  DeL  Laws,  a  782),  makes  one  guilty 
of  a  misdemeanor  who,  being  a  bailee  of 
money  or  property,  the  subject  of  larceny, 
embezzles  or  fraudulently  converts  it  to  his 
own  use.  Held,  that  the  statutes  made  it 
"embezzlement"  to  fraudulently  appropriate 
to  his  own  use  personalty  of  another  coming 
into  the  appropriator's  hands  lawfully  with 
the  orwner's  consent,  as  his  bailee  or  in  any 
other  fiduciary  capacity.  State  v.  Brewing-' 
ton  (Del.)  78  Atl.  402,  404. 

.  Crimes  Act  1905,  |  392,  denounces  as  em- 
bezzlement the  purloining,  secreting,  etc.,  of 
money  deposited  with  or  held  by  a  person, 
firm,  corporation,  or  association,  by  its  offi- 
cer, agent,  or  employ^,  who  has  access  to  or 
possession  of  the  money  converted.  An  affi- 
davit purporting  to  present  a  charge  of  em- 
bezzlement alleged  that  a  certain  person  was 
treasurer  of  an  Odd  Fellows  Lodge,  "and  as 
such  treasurer  ♦  ♦  •  had  control  and 
possession"  of  a  sum  of  money,  "the  property 
of  the  said  ♦  ♦  ♦  order  of  Odd  Fellows," 
and  while  such  treasurer  and  so  possessed  of 
the  money  converted  it.  Held  that,  although 
the  affidavit  does  not  allege  that  the  money 
was  in  possession  of  such  defendant  "by  vir- 
tue of  his  employment,"  a  "treasurer"  is  one 
who  is  intrusted  with  money,  and  "as  such" 
means  "in  that  particular  character,"  so  that 
the  allegation  that  the  defendant  was  a 
treasurer,  and  as  such  had  control  of  the 
funds  which  he  converted,  means  that  the 
character  of  his  x)ossession  was  in  his  trust 


relationship,  and  renders  the  affidavit  suffi- 
cient to  charge  the  offense  denounced.  Frost 
V.  State  (Ind.)  99  N.  E.  419,  422. 

Under  Pen.  Code,  U  503,  508,  defining 
"embezzlement"  as  the  fraudulent  appropria- 
tion of  property  by  a  person  to  whom  it  has 
been  "intrusted,"  and  declaring  that  a  clerk, 
agent,  or  servant  who  fraudulently  appropri- 
ates to  his  own  use  any  property  of  another 
which  has  come  into  his  control  or  care  by 
virtue  of  his  employment  is  guilty  of  embez- 
zlement, it  is  of  the  essence  of  the  crime  that 
the  misappropriation  be  of  property  "intrust- 
ed" to  the  defendant,  and  where  defendant 
informed  witness  that  he  could  sell  goods 
dealt  in  by  witness  to  a  certain  person,  and 
would  do  so  for  a  certain  commission,  and 
the  witness  was  to  collect  the  price  and  de- 
fendant to  return  for  his  commission,  and 
witness  shipped  the  goods,  and  defendant 
went  with  them,  sold  them  as  his  own,  and 
appropriated  the  proceeds,  and  vritness  tes- 
tified that  defendant  was  not  in  his  employ 
and  had  no  authority  to  collect  the  money, 
the  defendant  was  not  guilty  of  "embezzle- 
ment" Teople  V.  Dougherty,  77  Pac.  466, 
467,  143  Cal.  593. 

Under  Pen.  Code,  §  508,  defining  "em- 
bezzlement" by  an  agent  or  servant,  it  is  nec- 
essary to  prove  that  the  accused  was  an 
agent,  that  the  property  came  into  his  hands 
as  the  property  of  his  employer,  that  he  re- 
ceived it  in  the'  course  of  his  employment, 
and  that  he  appropriated  it  to  his  own  use 
with  intent  to  steal  it.  People  v.  Hemple,  87 
Pac.  227,  220,  4  Cal.  App.  120  (citing  Pen. 
Code,  §§  506,  508 ;  Ex  parte  Hedley,  31  Cal. 
108 ;  People  v.  Gordon,  133  Cal.  328,  65  Pac. 
746,  85  Am.  St  Rep.  174;  PuUam  v.  State, 
78  Ala.  31,  56  Am.  Rep.  21). 

Propertj  •ubjeot 

Code,  §  841,  describing  embezzlement  by 
a  receiver  as  the  fraudulent  conversion  to 
his  own  use  of  property  which  "may  come" 
into  his  possession  by  virtue  of  his  employ- 
ment, comprehends  property  in  the  hands  of 
the  receiver  before  the  passage  of  the  act, 
but  embezzled  thereafter.  Fields  v.  United 
States,  27  App.  D.  C.  433,  439. 

Under  Rev.  St  §  6842,  making  it  embez- 
zlement for  certain  persons  to  convert  to 
their  own  use  anything  of  value  that  shall 
come  into  their  possession  by  virtue  of  their 
office  or  employment,  the  secretary  of  a 
building  association,  who  procured  the  checks 
of  the  association  payable  to  fictitious  per- 
sons, which  checks  were  indorsed  to  him  ac- 
cording to  the  usual  custom  of  the  associa- 
tion, and  applied  the  proceeds  to  his  own  use, 
was  guilty  of  embezzlement,  as  such  checks 
which  he  converted  were  things  of  value  with- 
in such  section.  Livingston  v.  Fidelity  De- 
posit Co.,  27  Ohio  Cir.  Ct.  R.  662,  663. 

Series  of  acts 

"Embezzlement"  is  a  crime  defined  by 
statute,   and   the   Legislature    may    declare 
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what  acts  shall  constltnte  it,  and  fix  the 
measQre  of  punishment  One  element  of  the 
offense  Is  the  fiduciary  or  confidential  rela- 
tion existing  which  affords  the  amplest  op- 
portunity to  misappropriate  money,  funds, 
and  securities.  The  offense  may  consist  of 
many  acts  done  in  a  series  of  years,  and  the 
crime  is  the  aggregate  result  rather  than  any 
particular  act  Willis  v.  State,  33  South.  226, 
234,  134  Ala.  429. 

-  In  a  prosecution  for  embezzlement  by  a 
bank  officer  on  a  certain  date,  evidence  tend- 
ing to  show  "embezzlement"  of  different 
amounts  at  different  times  before  that  date, 
and  the  manner  In  which  he  continued  the 
business  of  the  bank,  is  admissible,  since  the 
body  of  the  crime  consists  of  many  acts  done 
by  virtue  of  the  confidential  relation  existing 
between  the  employer  and  the  employ^  with 
funds,  moneys,  or  securities  over  which  the 
servant  is  given  care  or  custody  in  whole  or 
in  part  by  virtue  of  his  employment,  the 
separate  acts  may  not  be  susceptible  of  direct 
proof,  but  the  aggregate  result  is,  and  that 
is  "embezzlement.*'  Chamberlain  v.  State^ 
115  N.  W.  555,  557,  80  Neb.  812. 

LAreeay  dlstl^gBished 

At  common  law,  possession  was  a  neces- 
sary element  of  "larceny,"  and  the  distinction 
between  "larceny"  and  "embezzlement"  de- 
pends on  the  nature  of  the  possession  and  the 
manner  of  obtaining  it,  and  it  would  seem 
that  a  mere  credit  is  not  the  subject  of  "lar- 
ceny^ at  common  law.  Higbee  t.  State,  104 
N.  W.  748,  749,  74  Neb.  331. 

Larceny  and  embezzlement  are  distin- 
guishable, in  that  in  larceny  possession  of  the 
property  may  be  obtained  by  fraud,  while  it 
cannot  be  so  obtained  In  embezzlement.  Peo- 
ple V.  Grider,  110  Pac.  586,  588,  13  Cal.  App. 
703. 

The  crimes  of  embezzlement  and  larc^iy 
are  so  different  in  their  character  that  they 
should  be  treated  in  an  Indictment  as  dis- 
tinct and  separate  offenses.  State  v.  Finne- 
gan,  103  N.  W.  166,  157,  l27  Iowa,  286,  4 
Ann.  Cas.  62& 

The  term  "embezzle"  as  used  in  the  stat- 
ute, is  a  broader  term  than  "larceny,"  but 
not  exclusive  of  it  State  v.  Sullivan,  '21 
South.  688,  689,  49  La.  Ann.  200,  62  Am.  St 
Bep.  644;  State  v.  Pellerin,  43  South.  159, 
161,  118  La.  547. 

"Embezzlement"  is  defined  as  the  fraudu- 
lent appropriation  of  property  by  a  person 
to  whom  such  property  has  been  intrusted 
or  into  whose  hands  it  has  lawfully  come. 
It  differs  from  larceny  in  the  fact  that  the 
original  taking  of  the  property  was  lawful 
or  with  the  consent  of  the  owner,  while  in 
larceny  the  felonious  intent  must  have  exist- 
ed at  the  time  of  the  taking.  United  States 
V,  Allen,  150  Fed.  152,  153  (citing  Moore 
V.  United  States,  16  Sup.  Ct  204,  295,  160  U. 
S.  208,  269,  40  U  Ed.  422). 


The  crime  of  embezzlement  differs  In  its 
essential  Ingredients  from  the  crime  of  lar- 
ceny in  this:  that  in  larceny  the  gravamen 
of  the  offense  is  the  unlawful  and  felonious 
taking  of  personal  property  with  the  intent 
to  convert  and  steal  the  same,  while  in  em- 
bezzlement the  taking  is  lawful,  because  of 
the  trust  reposed  in  the  agent,  servant,  or 
trustee  receiving  it,  and  the  gist- of  the  of- 
fense consists  of  the  conversion  of  the  prop- 
erty so  received  with  a  felonious  and  fraudu- 
lent intent  of  converting  the  same  to  the 
use  of  the  agent,  servant,  or  trustee.  State 
V.  Culver,  97  N.  W.  1015,  1016,  5  Neb.  (Unof.) 
238. 

Where  a  person  honestly  receives  the 
possession  of  goods,  chattels,  or  the  money 
of  another  on  any  trust,  express  or  implied, 
and  after  receiving  them  fraudulently  con- 
verts them  to  his  own  use,  he  may  be  guilty 
of  "embezzlement"  but  not  of  "larceny,"  ex- 
cept as  "embezzlemait"  is  by  statute  made 
"larceny."  State  v.  Buck,  84  S.  W.  951, 
952,  186  Mo.  15,  2  Ann.  Gas.  1007  (citing 
Commonwealth  y.  Barry,  124  Mass.  325). 

The  distinction  between  larceny  by  fraud 
and  embezzlement  is  determined  as  to  the 
time  when  a  fraudulent  intent  to  convert 
arose,  and  in  larceny  the  criminal  intent 
must  exist  at  the  time  of  the  .taking,  and  if 
the  taker  received  the  property  as  a  bailment 
with  intent  to  conform  to  the  owner's  wishes 
and  thereafter  fraudulently  appropriates  the 
property,  the  crime  is  embezzlement  under 
Snyder's  Comp.  Laws  1909,  §|  2591  and  2609. 
Where  the  owner  of  personalty  voluntarily 
parts  with  its  possession  for  a  particular  pur- 
pose, and  the  person  receiving  possession  for 
that  purpose  has  at  the  time  a  fraudulent 
intent  to  make  use  of  such  possession  as  a 
means  of  converting  the  property  to  his  own 
use,  the  crime  is  larceny.  Bivens  v.  State, 
120  Pac.  1033,  1036,  6  Okl.  Cr.  521. 

"Where  one  honestly  receives  the  posses- 
sion of  goods  upon  trust,  and  after  receiving 
them  fraudulently  converts  them  to  his  own 
use,  it  is  a  case  of  'embezzlement.'  If  the 
possession  has  been  obtained  by  fraud,  trick, 
or  device,  and  the  owner  of  it  intends  to  rart 
with  his  title  when  he  gives  up  possession, 
the  offense,  if  any,  is  obtaining  money  by 
'false  pretenses.'  But  where  the  possession 
has  been  obtained  through  a  trick  or  device, 
with  the  intent,  at  the  time  the  party  re- 
ceives it,  to  convert  the  same  to  his  own  use, 
and  the  owner  of  the  property  parts  with 
the  possession  and  not  with  the  title,  the  of- 
fense is  'larceny.' "  Where  a  person  gave 
money  to  another  as  a  stakeholder  on  a  bet, 
such  delivery  having  been  brought  about  by 
fraud  and  artifice  of  the  stakeholder,  who  in- 
tended to  appropriate  the  money  in  any 
event,  and  who  did  so,  the  offense  was  lar- 
ceny. .  State  V.  Ryan,  82  Pac.  703,  706,  47 
Or.  338,  1  L.  R.  A.  (N.  S.)  862  (quoting  and 
adopting  the  statement  In  People  v.  Tomlln- 
son,  36  Pac.  506,  507,  102  Cal.  19,  23). 
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"The  distinction  between  'larceny'  and 
'embezzlement'  is  one  fully  recognized  In 
the  criminal  law  of  this  state,  as  well  as  in 
England.  While  the  two  offenses  have  much 
In  common,  for  the  purpose  of  prosecution 
they  have  uniformly  been  regarded  as  dis- 
tinct. In  every  larceny  there  must  be  a  tres- 
pass in  the  original  taking  of  the  property; 
that  Is,  In  larceny  the  felonious  intent  must 
have  existed  ^t  the  time  of  the  taking." 
State  V.  Casey,  105  S.  W.  645,  647.  207  Mo.  1, 
123  Am.  St.  Rep.  367,  13  Ann.  Cas.  878  (citing 
State  V.  Shermer,  55  Mo.  83;  State  v.  Ware, 
62  Mo.  602). 

"One  who  obtains  money  or  goods  by  some 
fraudulent  trick  or  artifice,  and  carries  them 
away,  is  guilty  of  'larceny.' "  Thus  where 
one  marries  a  woman  in  pursuance  of  a 
scheme  to  procure  money  which  she  has  on 
deposit  in  bank,  and  later  procures  a  check 
for  the  money  on  representations  that  he  will 
use  the  money  in  making  an  investment  for 
her,  he  is  guilty  of  larceny  and  not  embezzle- 
ment. Hunt  V.  State,  79  S.  W.  769,  771,  72 
Ark.  241,  65  L.  R.  A.  71,  105  Am.  St.  Rep. 
34,  2  Ann.  Cas.  33  (citing  Beasley  v.  State, 
38  N.  E.  35,  138  Ind.  552,  46  Am.  St  Rep. 
418). 

To  constitute  "larceny,"  as  distinguish- 
ed from  "embezzlement,"  there  must  be  a 
trespass  to  the  possession,  but  it  is  larceny 
where  one  gains  possession  of  another's  per- 
sonal property  so  as  to  constitute  only  a 
bare  custody,  or  procures  it  by  subterfuge; 
the  owner's  property  not  being  divested  in 
'such  case,  he  still  having  constructive  posses- 
sion. Boswell  y.  State,  56  South.  21,  22,  1 
Ala.  App.  178. 

According  to  Pen.  Code,  §  528,  "larceny" 
includes  every  act  which  was  larceny  at  com- 
mon law,  and  in  addition  such  acts  as  for- 
merly constituted  "false  pretenses"  and  "em- 
bezzlement." At  common  law,  if  a  person 
honestly  and  in  good  faith  received  posses- 
sion of  personal  property  in  trust,  and  there- 
after converted  the  same  to  his  own  use,  he 
Was  guilty  of  ''embezzlement"  If  he  obtain- 
ed possession  of  the  property  by  fraud,  the 
owner  Intending  nevertheless  to  part  with  the 
title  as  well  as  the  possession,  the  offense  was 
obtaining  property  under  "false  pretenses." 
If  the  possession  was  wrongfully  or  fraudu- 
lently obtained,  without  the  owner's  consent, 
and  without  color  of  title,  and  with  a  feloni- 
ous Intent  of  converting  the  property  to  the 
use  of  the  taker  or  another,  the  offense  was 
"larceny."  People  ex  rel.  Perkins  v.  Moss, 
99  N.  Y.  Supp.  138,  144,  145,  113  App.  Div. 
329  (citing  People  v.  Miller,  62  N.  E.  418, 
169  N.  Y.  350,  88  Am.  St  Rep.  546). 

"Larceny"  was  a  crime  at  common  law 
and  consisted  of  a  trespass,  committed  in 
the  taking  of  the  personal  goods  and  chattels 
of  another  with  intent  to  convert  them  to  the 
takers  use,  without  the  consent  of  the  own- 
er.    "Embezzlement"   cannot  be   committed 


unless  the  defendant  is  in  the  lawful  posses- 
sion of  the  property  at  the  time  of  the  con- 
version. As  trespass  is  an  injury  to  the  pos- 
session only,  it  logically  and  legally  follows 
that  one  in  the  lawful  possession  of  goods 
cannot  commit  larceny  of  them,  for  it  were 
idle  and  absurd  to  talk  of  one  committing  an 
injury  to  his  own  possession.  Embezzlement 
consists  in  the  breach  of  some  trust  relation 
by  one  in  the  lawful  possession  of  the  person- 
al property  of  another  who  fraudulently  con- 
verts it  to  his  own  use.  In  larceny,  thei*e 
is  no  breach  of  any  confidential  relation  as 
in  embezzlement,  while  in  the  latter  crime 
there  Is  no  trespass  as  in  larceny.  State  v. 
Browning,  82  Pac.  955,  956,  47  Or.  470. 

"Larceny"  at  common  law  was  the  felo- 
nious taking  of  the  property  of  another 
against  his  will  with  Intent  to  convert  it 
to  the  use  of  the  taker,  or,  as  some  authori- 
ties hold,  the  use  of  the  taker  or  third  per- 
son. "Embezzlement"  consists  in  the  fraudu- 
lent appropriation  to  one's  own  use  of  money 
or  goods  intrusted  to  him  by  another.  In 
larceny  the  felonious  intent  must  have  existr 
ed  at  the  time  of  taking,  whereas  in  em- 
bezzlement the  fraudulent  act  consists  in  the 
appropriation  of  the  property  to  the  use  of 
the  taker  or  third  party ;  but  the  felonious 
or  fraudulent  intent  is  of  the  essence  of  the 
offense  in  each  case.  Where  an  insurance 
agent  was  entitled  under  his  contract  with 
the  company  to  a  credit  of  three  months  on 
his  monthly  balances  due  the  company,  the 
fact  that  at  the  end  of  the  three  months  he 
was  unable  to  pay  or  simply  failed  to  pay, 
with  no  proof  of  a  fraudulent  disposition  of 
the  money,  would  not  have  established  em- 
bezzlement. The  mere  failure  to  pay  a  debt 
without  compulsion  even  by  one  having  the 
financial  ability  is  neither  larceny  nor  em- 
bezzlement Williams  V.  United  States  Fidel- 
ity &  Guaranty  Co.,  66  AtL  495»  496,  105  Md. 
490. 

Misapplication  distinguiihed 

The  statute  defining  embezzlement  does 
not  make  a  failure  to  account  for  a  trujst 
fund  or  a  fund  rweived  by  an  agent  or  offi- 
cer an  offense,  but  the  essence  of  the  offense 
is  the  wrongful  conversion  of  the  fund. 
State  V.  Mispagel,  106  S.  W.  513,  519,  207 
Mo.  557. 

Under  Code,  §  4840,  making  the  conver- 
sion of  money  coming  into  the  hands  of  pub- 
lic officers  "embezzlement,"  the  crime  con- 
sists In  the  conversion  and  not  in  a  failure 
to  account,  and  therefore  an  Indictment  need 
not  allege  a  demand  or  failure  to  account 
State  V.  Hoffman,  112  N.  W.  103,  105,  134 
Iowa,    587. 

"Not  every  wrongful  conversion,  even 
by  a  bailee  or  trustee  without  legal  author- 
ity to  sell.  Is  an  'embezzlement.'  To  consti- 
tute that  crime,  the  conversion  nmst  be  actu- 
ated by  the  fraudulent  purpose  to  deprive 
the  owner  of  his  property.    For  instance,  t£ 
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this  guardian,  haying  collected  $300  on  a 
note  held  for  his  ward,  and  having  at  the 
Kauie  time  a  like  sum  to  his  own  credit  in 
the  bank,  should  without  any  fraudulent  pur- 
pose use  the  trust  money  in  his  hands  for 
pri^-ate  purposes,   and   then  go  at  once  to 
the  bank  and  have  the  same  amount  trans- 
ferred from  his  personal  to  his  trust  account, 
he  would  perhaps  be  chargeable  with  a  tech- 
nical conversion,  but  would  not  be  guilty  of 
embezzlement.     So,   too,  if,  holding  a  note 
for  his  ward  which  is  of  doubtful  value,  he 
meets  an  opportunity  to  sell  it  for  the  full 
sum  of  principal  and  interest,  and  makes  the 
sale  in  good  faith  and  for  his  ward's  benefit, 
though  without  any  order  or  direction  of  the 
.    court,  he  may  have  exceeded  the  letter  of 
his  legal  authority,  but  he  has  committed  no 
crime.    Kow,  if,  in  the  first  of  the  hypotheti- 
cal cases,  the  guardian  on   the  following  day 
conceives  and  carries  out  a  fraudulent  pur- 
pose to  convert  the  money  in  the  bank  to  his 
own  use,  and  is  indicted  therefor,  he  cannot 
successfully  defend  on   the  theory  that,  if 
there  was  any  embezzlement,  it  was  the  use 
of  the  specific  money  collected,  and  not  the 
use  of  the  money  which  had  been  substituted 
for  it  In  the  bank.    People  v.  Brlngard,  39 
Mich.  22,  33  Am.  Rep.  344,    And  in  the  other 
case,    if   the  guardian   should   fraudulently 
convert  to  his  own  use  the  money  for  which 
he  sold  the  note  held  for  his  ward,  we  think 
he  could  be  heard  to  say  that  the  embezzle- 
ment, if  any,  was  of  the  money,  but  not  of 
the  note."     State  v.  Disbrow,  106  N.  W.  263, 
265,  130  Iowa,  19,  8  Ann.  Cas.  190. 

As  steal 

See  Steal. 

Tkef  t  distiitsiilshed 

One  assisting  a  person,  having  posses- 
sion, as  employe,  of  horses  of  another,  In 
driving  them  away  with  the  purpose  of  ap- 
propriating them,  is  guilty  of  "embezzlement" 
and  is  not  guilty  of  "theft"  Pearce  v.  State, 
98  S.  W.  861,  862,  50  Tex.  Cr.  R.  507. 

"  'Embezzlement*  partakes  largely  of  the 
qualities  and  nature  of  theft,  in  that  it  is 
a  peculiar  w-ay  of  converting  money  obtain- 
ed by  virtue  of  a  trust  relation.  The  fraudu- 
lent idea  pervades  embezzlement  as  it 
does  theft  The  difference  mainly  in  the  two 
offenses  consists  in  the  manner  of  obtaining 
possession  of  the  property,  and  the  time  the 
fraudulent  intent  was  conceived,"  and  there 
is  no  variance  between  an  indictment  charg- 
ing embezzlement  of  specified  property  of  a 
designated  person  and  proof  that  the  proper- 
ty was  held  by  such  person  as  guardian  of 
others.  Leach  v.  State,  81  S.  W.  733,  46  Tex. 
Cr.  R.  507. 

EMBEZZIiEMElCT    OF    PUBLIC    MON- 


Rev.  St  I  5497,  extends  the  crime  of  em- 
bezzlement of  public  money  to  "every  ♦  ♦  ♦ 
person    ♦    ♦     ♦     ^^q  xises,  transfers,  con- 


verts, appropriates,  or  applies  any  portion 
of  the  public  money  for  any  purpose  not  pre- 
scribed by  law/*  United  States  v.  Greene, 
146  Fed.  778-780. 

The  embezzlement  of  the  funds  of  a  sav- 
ings bank,  established,  maintained,  and  own- 
ed by  a  city  in  Germany,  by  a  cashier  who 
is  a  public  official  appointed  by  the  city,  is 
an  "embezzlement  of  public  moneys,"  within 
the  meaning  of  the  treaty  of  1852  between 
Prussia  and  the  other  states  of  the  Germanic 
Confederation  and  the  United  States.  In  re 
Reiner,.  122  Fed.  109,  110. 

EMBLEM 

See  Conflict  in  Emblems. 

Under  Ky.  St.  1903,  §  1453,  authorizing 
state  conventions  of  political  parties  to  adopt 
a  figure  or  device,  and  providing  that  such 
device  may  be  any  appropriate  symbol,  but 
that  any  "emblem"  common  to  the  people  at 
large  shall  not  he  so  used,  conceding  that  the 
words  "device,"  "emblem,"  "symbol,"  and 
**figure"  mean  the  same  thing,  which  is  that 
the  device  or  figure  used  may  be  such  sym*- 
bol  as  will  represent  a  particular  idea,  and 
also  conceding  that  a  figure  of  a  book  with 
words  indicating  that  it  represents  the  Holy 
Bible  is  such  a  type  of  symbol  common  to  all 
the  people,  the  use  of  such  device  on  local 
option  ballots  which  did  not  require  any  em- 
blem or  device  was  a  mere  irregularity  and 
did  not  invalidate  the  election.  Brwin  v. 
Benton,  87  S.  W.  291,  296,  120  Ky.  536,  9 
Ann.  Cas.  264. 

EMBLEMENTS 

"Emblements"  at  common  law  embraced 
not  only  corn  sown,  but  roots  planted,  or  oth- 
er annual  artificial  crops.  Under  Ky.  St 
1903,  §§  3862,  3863,  providing  that  all  the 
"emblements"  of  the  lands  of  a  person  dying 
after  the  1st  day  of  March  which  shall  be 
severed  before  the  last  day  of  December  fol- 
lowing shall  be  assets  in  the  hands  of  his  per- 
sonal representatives  and  that  all  the  emble- 
ments growing  on  the  land  at  that  time  shall 
pass  with  the  land  to  the  heir  or  remainder- 
man, a  lessee  under  a  lease  from  the  own- 
er of  a  third  person*8  life  estate,  executed 
in  September  for  a  term  of  one  year  from 
March  1st  following,  who  had  sown  wheat 
on  the  premises  previous  to  the  death  of 
the  third  person  in  October,  was  not  entitled 
to  an  interest  on  the  wheat  as  "emblements," 
since  it  could  not  be  severed  from  the  land 
before  the  last  day  of  December  following^ 
Devers  v.  May,  99  S.  W.  255,  257,  124  Ky.  387 
(quoting  and  adopting  definition  in  2  Black- 
stone,  p.  121). 

A  tenant  for  life  who  sows  land  is  enti- 
tled through  his  legal  representatives  to  the 
growing  crops,  in  case  the  estate  determined 
by  his  death  before  the  produce  can  be  gath- 
ered.   These  profits  are  termed  "emblements. 
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A  deed  conveying  land  and  the  "rents,  Issnes, 
and  profits  thereof  was  deposited  with  a 
third  person  In  escrow,  to  be  delivered  to  the 
grantee  on  the  grantor's  death.  The  grantor 
leased  the  land  for  a  share  of  the  crops. 
Held  that,  on  the  grantor's  death  while  the 
crops  were  growing  on  the  land,  the  grantee 
was  entitled  to  the  share  agreed  on  as  rent. 
Wllholt  V.  Salmon,  80  Pac.  705,  706,  146 
CaL   444. 

Where  a  tenant  from  year  to  year  sews 
a  crop,  and  before  the  end  of  a  year  and  be- 
fore the  crop  Is  harvested  abandons  the  land 
and  gives  notice  that  he  will  not  take  it  an- 
other year,  and  the  surrender  Is  accepted, 
he  Is  not  entitled  to  the  crop  as  "emble- 
ments," though  In  abandoning  the  lease  he 
reserved  the  crop,  where  such  condition  was 
not  accepted  by  the  landlord.  Hatfield  v. 
Lawton,  95  N.  Y.  Supp.  451,  452,  108  App. 
Dlv.  113. 

"Emblements**  are  corn  and  other  crops 
of  the  earth  which  are  produced  annually, 
not  spontaneously,  but  by  labor  and  Indus- 
try, and  for  this  reason  are  called  "fruotus 
Industrlales."  In  re  Andersen's  Estate,  118 
N.  W.  1108,  1110,  83  Neb.  8,  131  Am.  St  Rep. 
613. 

Fmlts  and  trees 

"Elmblements,"  as  between  landlord  and 
tenant,  consist,  of  such  annual  productions 
of  the  soil  as  are  raised  by  a  tenant's  labor, 
as  corn,  hops,  flax,  roots,  and  the  like,  but 
does  not  extend  to  things  not  of  annual 
growth  and  which  do  not  require  the  labor  of 
the  tenant  to  produce  them,  such  as  trees, 
fruit,  etc  Plorala  Sawmill  Co.  v.  J.  T.  Par- 
rish,  46  So.  461,  462,  155  Ala.  462. 

Grass 

"Emblements*'  do  not  Include  grass  which 
Is  not  an  annual  crop.  Florala  Sawmill  Co. 
V.  J.  T.  Parrish,  46  South.  461,  462,  155  Ala. 
462. 

EMBRACE 

In  a  grant  by  the  government  of  a  sec- 
tion of  land,  ''to  embrace  the  buildings  there- 
on," the  word  "embrace**  means  to  Inclose^ 
as  by  surrounding  or  encircling.  Story  v. 
Woolverton,  78  Pac  589,  500,  31  Mont  346. 

Under  a  statute  authorizing  the  city 
council  to  annex  by  ordinance  any  tract  ad- 
joining any  first-class  city,  but  not  within  Its 
limits.  If  It  has  been  platted,  or  whenever  any 
tract  is  Included  or  embraced  within  corpo- 
rate limits,  but  has  not  been  made  a  part  of 
the  city,  the  boundary  line  must  be  unbroken 
and  separate  property  within  from  that  with- 
out at  every  point,  and,  when  property  is 
excluded  from  Its  limits  by  Its  boundary 
Une^  It  Is  not  "included"  or  "embraced"  with- 
in the  dty  within  the  statute,  so  as  to  au- 
thorize annexation ;  those  words  being  syn- 
onymous. City  of  Pueblo  v.  Stanton,  102 
Pac  512,  514,  45  Colo.  523| 


The  word  ''expressed,"  as  used  in  the 
constitutional  provision  requiring  the  object 
of  every  act  to  be  expressed  in  the  title,  is 
not  synonymous  with  the  word  "embraced" 
as  used  therein,  providing  what  shall  be  em- 
braced In  an  act.  Jersey  City  t.  Speer,  72 
Aa  448,  451,  78  N.  J.  Law,  34. 

^e  phrase,  'If  embraced  In  the  stenog- 
rapher's report,**  In  Acts  1905,  p.  219,  c  112,^ 
I  5,  means  that  the  report  should  contain 
mention  and  such  reasonable  description  of 
any  documentary  evidence  as  will  Identify 
the  same.  In  order  to  guard  against  the  In- 
corporation in  the  clerk's  transcript  of  In- 
struments not  offered  in  evidence,  and  does 
not  require  the  stenographer  to  make  full 
copy  of  such  evidence  In  his  notes.  Colorado 
&  S.  Ry.  Co.  V.  Hamm,  103  S.  W.  1125,  1126, 
47  Tex.  Civ.  App.  196. 

EMBRACERY 

Embracery  consists  In  all  such  practices 
as  tend  corruptly  to  Influence  a  Juror.  The 
crime  Is  made  up  of  the  attempt  thus  to  In- 
fluence a  Juror.  Upon  such  attempt  being 
made,  whether  successful  or  not,  the  crime 
is  consummate.  The  corpus  delicti,  the  es- 
sence and  body  of  the  offense,  being  a  cor- 
rupt attempt.  It  Is  wholly  Immaterial  wheth- 
er the  would-be  corrupter  gains  his  point  or 
not,  or  whether  the  Juror  thus  approached 
gives  any  verdict  or  not,  or  whether  the  ver- 
dict be  true  or  false.  State  v.  Woodward,  81 
S.  W.  857,  861,  182  Mo.  391,  103  Am.  St.  Rep. 
646  (quoting  State  v.  Williams,  38  S.  W.  75, 
136  Mo.  303). 

Unsncoeisful  attempt 

"'Embracery*  ♦  •  ♦  was  an  offense 
at  common  law,  and  is  of  ancient  origin.  It 
consists,  in  short,  of  an  attempt  to  corrupt- 
ly InAuence  a  Jury,  ♦  ♦  •  and,  embrac- 
ery being  an  attempt  as  well  as  a  consum- 
mated Injury,  there  Is  no  such  thing  as  an 
attempt  to  commit  It,  as  an  attempt  is  the 
offense  Itself."  State  v,  Davis,  87  S.  W.  33, 
112  Mo.  App.  346. 

EMBROIDERY 

Webster  defines  to  "embroider"  as  to  or- 
nament with  needlework,  and  "embroidery" 
as  "needlework  used  to  enrich  textile  fabrics." 
So-called  openwork  articles,  having  orna- 
mental designs  stitched  thereon  by  hand  with 
a  needle  and  thread,  are  held  to  be  "embroid- 
eries" within  the  meaning  of  the  Tariff 
Act.  On  the  question  of  whether  certain 
Imported  openwork  articles  were  embroider- 
ies, the  testimony  of  a  clerk  of  the  import- 
ers, who  had  never  bought  or  sold  embroider- 
ies, and  whose  only  knowledge  was  as  to  the 
designation  of  the  gdbds  in  the  linen  trade, 
was  insufficient  to  establish  the  commercial 
scope  of  the  expression  "embroideries,"  or 
to  prove  that  the  goods,  though  embroidered 
in  fact»  were  not  embroidery  in  a  commercial 
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sense.    Neuss,    Hesslein    &    Co.    t.    United 
States,  142  Fed.  281,  282. 

The  ''embroidery**  of  a  single  letter  upon 
tbe  comer  of  a  handkerchief  is  so  limited  in 
Its  extent  and  of  such  comparative  narrow- 
ness as  not  to  require  that  the  handkerchiefs 
sbonld  be  regarded  as  embroidered.  To  the 
common  apprehension,  tbe  term  "embroid- 
ery," as  applied  to  a  handkerchief,  implies 
ornamentation,  whereas,  an  initial,  whether 
embroidered  or  otherwise  affixed  to  the  hand- 
kerchief, is  a  mark  of  identification.  The 
fact  that  the  expense  of  the  embroidering 
of  the  initial  formed  a  considerable  propor- 
tion of  the  entire  cost  of  the  handkerchief 
is  not  material,  and  this  additional  expense 
does  not  make  it  an  embroidered  handker- 
chief. It  is  still  an  initial  handkerchief,  both 
in  commercial  and  in  popular  designation. 
United  States  v.  Borgfeldt,  123  Fed.  190,  197 
iquoting  United  States  v.  Jonas,  83  Fed.  167, 
169,  27  C.  C.  A.  500;  United  States  v.  Har- 
den, 68  Fed.  182,  15  C.  C.  A.  358). 

The  provision  in  Tariff  Act  1897,  par. 
339,  30  Stat  181,  for  "embroidery**  and  ar- 
ticles "embroidered  in  any  manner,**. does  not 
indnde  articles  stitched  on  the  edge  merely 
to  prevent  raveling.  The  fundamental  idea 
of  embroidery  is  that  it  is  needlework  done 
open  a  previously  completed  fabric  as  dis- 
tinguished from  tapestry  or  lace  work  in 
which  tbe  design  Is  a  part  of  the  original 
fabric  It  is  also  essential  that  it  should  be 
ornamental,  rather  than  merely  useful.  Unit- 
ed States  V.  Waentig,  168  Fed.  570,  571. 

Thread  or  yarn  used  chiefly  for  machine 
embroidering  are  "embroidery  cottons**  wlth- 
in  paragraph  303,  Tariff  Act  1897.  Loeb  & 
Schoenfeld  v.  United  States,  143  Fed.  698, 
699. 

"Embroidery  cottons,"  as  used  In  Tariff 
Act  July  24,  1897,  c.  11,  S  1,  Schedule  I,  par. 
303,  do  not  Include  so-called  No.  60,  5-ply 
thread  or  yam  used  in  embroidering  ma- 
chines not  within  the  class  generally  or  com- 
mercially known  as  "embroidery  cottons*'; 
the  meaning  of  the  words,  rather  than  the 
chief  or  individual  use,  being  the  test  of  clas- 
sification. Loeb  A  Schoenfeld  v.  United 
States,  160  Fed.  327,  328,  80  C.  G.  A.  211. 

Under  the  proviso  in  Tariff  Act  1897, 
par.  339;  30  Stat.  170,  prescribing  that  em- 
broidered articles  shall  not  pay  a  less  rate 
of  duty  than  is  applicable  to  "any  embroid- 
eries of  the  materials  of  which  such  embroid- 
ery is  composed,'*  held,  that  silk-embroidered 
screens,  composed  of  wood  and  other  mate- 
rials, are  liable  to  the  rate  provided  for  silk 
embroideries  in  par.  390,  30  Stat  187.  The 
role  of  "nosdtur  a  socils**  does  not  operate 
to  exclude  such  articles  by  reason  of  the  enu- 
meration in  the  same  paragraph  of  laces, 
trhnmlngs,  etc.  Lichtensteln  Millinery  Co.  v. 
United  States,  154  Fed.  736  (citing  United 
States  y.  Altman,  107  Fed.  15,  46  C.  C.  A. 


116 ;  Carter,  Webster  &  Co.  v.  United  States, 
137  Fed.  978). 

The  provision  for  articles  "embroider- 
ed** in  Tariff  Act  1897,  par.  339,  30  Stat  181, 
held  to  include  so-called  "drawnwork**  goods, 
consisting  of  fabrics  in  which  an  openwork 
effect  has  been  produced  by  drawing  out  cer- 
tain of  the  threads  and  interjecting  differ- 
ent and  independent  threads,  and  which  have 
ornamental  work  and  figures  in  various  por- 
tions of  the  goods.  Beach  v.  Sharpe,  154 
Fed.  543,  544. 

Fur  garments,  ready  to  wear,  lined  with 
silk  and  trimmed  with  embroidery,  are  "em- 
broidered articles,**  though  the  fur  itself  has 
not  been  embroidered.  Hugo  Jaeckel  &  Son 
V.  United  States,  178  Fed.  260,  261,  101  C. 
G.  A.  620. 

Embroidered  fans  are  subject  only  to  the 
provision  In  Tariff  Act  1897,  par.  427,  30 
Stat  191,  for  "fans  of  all  kinds,**  not  being 
within  the  scope  of  the  proviso  in  paragraph 
339,  30 'Stat  181,  imposing  the  embroidery 
rate  on  "embroidered  wearing  apparel  or  oth- 
er article  or  textile  fabric."  United  States 
V.  Quong  Lee  &  Co.,  173  Fed.  819,  821 

EMERGENCY 

See  Extraordinary  Emergency. 
See,  also,  Error  in  Extremis. 

An  "emergency**  is  an  event  or  occasion- 
al combination  of  circumstances  calling  for 
Immediate  action,  pressing  necessity,  a  sud- 
den or  unexpected  hapi)ening,  exigency.  Col- 
fax County  V.  Butler  County,  120  N.  W.  444, 
447,  83  Neb.  803 ;  Parker  v.  City  of  Monroe, 
56  South.  587,  589,  128  La.  951. 

The  word  "emergency"  is  defined  in 
Cent  Diet,  as  follows :  "(2)  A  sudden  or  un- 
expected happening;  an  unfores^n  occur- 
rence or  condition ;  specifically,  a  perplexing 
contingency  or  complication  of  circumstanc- 
es. (3)  A  sudden  or  unexpected  occasion  for 
action;  exigency;  pressing  necessity."  Unit- 
ed States  V.  Sheridan-Kirk  Contract  Co.,  149 
Fed.  809,  814. 

The  word  "emergency"  signifies  some 
sudden  or  unexpected  necessity,  requiring 
immediate  or  at  least  quick  action.  Mallon 
V.  Board  of  Water  Com*rs,  128  S.  W.  764, 
765,  144  Mo.  App.  104. 

The  term  "emergency,**  as  used  in  a  stat- 
ute authorizing  the  borrowing  of  money  to 
meet  an  emergency  on  the  authorization  of 
the  advisory  board  of  a  town,  is  an  event  or 
occasional  combination  of  circumstances 
which  calls  for  immediate  action  or  remedy ; 
the  word  being  synonymous  with  "pressing 
necessity"  or  "exigency.*'     Id, 

A  contract  to  order  goods  from  defend- 
ant  provided  that  plaintiff  would  take  the 
same  currently  as  specified  on  order  between 
certain  dates,  subject  to  plaintiff's  privilege 
to  change  sizes  from  those  specified,  and  to 
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cancel  In  the  event  of  an  "emergency"  such 
portions  of  the  order  as  had  not  been  taken 
in  work  by  defendant  ITeW,  that  the  con- 
tract was  not  lacking  in  mutuality,  as  plain- 
titt  was  bound  to  order  and  to  take  the  goods 
between  the  dates  indicated,  except  in  the 
event  of  an  "emergency,"  by  which  was 
meant,  not  plaintiff's  whim  or  wish,  but  some 
unforeseen  event  or  unexpected  combination 
of  circumstances,  which,  in  view  of  the  busi- 
ness to  which  the  contract  related,  would 
furnish  a  reasonably  substantial  ground  for 
cancellation.  Semon  Bache  &  Co.  v.  Cop- 
pes,  Zook  &  Mutschler  Co.,  74  N.  E.  41-43, 
35  Ind.  App.  351,  111  Am.  St.  Rep.  171. 

"An  'emergency'  is  a  condition  of  things 
appearing  suddenly  or  unexpectedly;  that 
is,  it  is  an  unforeseen  occurrence.  As  related 
to  the  law  of  negligence,  it  may  properly  be 
defined  as  any  event  or  combhiation  of  cir- 
cumstances which  call  for  immediate  action 
without  giving  time  for  the  deliberate  exer- 
cise of  judgment  or  discretion,  in  short,  an 
emergency."  Mayott  v.  Norcross,  52  Atl. 
894,  890,  24  R.  I.  187;  Morancy  v.  Hennes- 
sey, 52  AU.  1021,  1025,  24  R.  I.  205  (quoting 
and  adopting  definition  in  Mayott  v.  Nor- 
cross. 52  Atl.  894,  24  R.  I.  187). 

A  girl  was  employed  in  feeding  a  man- 
gle in  a  laundry ;  she  had  been  instructed  as 
to  her  duties,  and  had  been  warned  by  the 
boss  of  the  machine  to  be  careful  lest  her 
hands  be  caught  In  the  rollers.  A  sheet 
which  she  was  feeding  into  the  mangle  stuck 
In  passing  over  a  roughness  on  the  table  of 
the  machine,  and  in  pushing  it  the  sheet  gave 
way,  and  her  hand  was  drawn  between  the 
rollers  and  injured.  Held,  that  it  could  not 
be  said  that  there  was  an  "emergency"  re- 
lieving plaintiff  from  the  rule  as  to  assump- 
tion of  risk.  Morancy  v.  Hennessey,  52  Atl. 
1021,  1025,  24  R.  I.  205. 

A  servant  experienced  in  his  work  and 
knowing  that  it  cannot  be  safely  performed 
without  assistance  attempted  to  do  It  alone 
and  was  injured.  There  was  nothing  to  di- 
vert his  attention,  no  defect  in  the  machin- 
ery, nor  anything  to  show  lack  of  opportunity 
for  deliberation,  except  that,  knowing  his  em- 
ployer was  in  a  hurry  for  the  work  to  be 
done,  he  attempted  to  do  it  alone.  Held,  that 
there  was  no  such  "emergency"  as  would  pre- 
vent him  from  being  deemed  to  have  assum- 
ed the  risks  incident  to  doing  the  work  alone. 
Mayott  V.  Norcross,  52  Atl.  894-896,  24  R. 
I.  187. 

In  the  sudden  and  unexpected  starting 
of  a  street  car  while  a  passenger  is  attempt- 
ing to  board,  there  is  presented  an  emergen- 
cy; an  "emergency"  being  a  sudden  or  un- 
expected happening  or  occasion  calling  for 
immediate  action.  Burger  v.  Omaha  &  C  B. 
St  Ry.  Co.,  117  N.  W.  35,  38,  139  Iowa,  645, 
130  Am.  St.  Rep.  343. 

Where  it  was  shown  that  the  use  of  the 
emergency   brake  on  a  railroad  train  was 


unusual  and  unnecessary  on  ordinary  occa* 
sions,  it  devolved  on  the  railroad  comiiany, 
when  sued  for  injuries  caused  by  the  sudden 
stop  from  its  use,  to  show  that  an  "emer 
gency"  existed  justifying  the  engineer  in  ap- 
plying the  emergency  brake.  Benedict  v 
Chicago  Great  Western  Ry.  Co.,  78  S.  W.  60, 
61,  104  Mo.  App.  218. 

"The  term  'reserve  fund'  when  applied  to 
a  level  rate  policy,  means  a  sufficient  per 
centum  of  the  annual  premium  to  meet,  when 
invested  at  a  given  rate  of  interest,  all  pres- 
ent and  prospective  liability  on  account  of 
the  particular  policy.  When  applied  to  term 
insurance,  it  means  the  entire  mortuary  pre- 
miums collected  for  the  particular  year.  It 
has  no  application  to  assessment  insurance." 
In  Rev.  St  Mo.  1899.  §  1408  (Ann.  St.  1906, 
p.  1111),  declaring  that  any  such  fraternal 
beneficiary  associations  may  create  and  main- 
tain, disburse  and  apply,  a  reserve  or  emer- 
gency fund  in  accordance  with  its  constitu- 
tion or  by-laws,  the  word  "reserve"  was  not 
used  in  a  technical  meaning,  but  as  a  con- 
vertible term  with  "emergency,"  and  the 
use  of  such  word  did  not  indicate  a  legisla- 
tive intention  to  authorize  such  association 
to  issue  nonforfeitable  policies  and  to  do  an 
old  line  life  insurance  business  not  otherwise 
authorized.  State  ex  rel.  Supreme  Lodge  K. 
P.  V.  Vandlver,  111  S.  W.  911,  918,  213  Mo. 
187  (quoting  7  Words  and  Phrases,  p.  6147). 


What  is  known  as  the  "service  brake" 
differs  from  the  "emergency  brake"  only  in 
degree.  If  the  full  force  of  air  is  turned 
upon  the  brake,  that  Is  an  "emergency  brake." 
In  ordinary  cases  leas  than  the  full  force  is 
turned  on,  and  that  is  the  service  brake.  In 
other  words,  there  is  only  one  set  of  brakes, 
and  the  difference  consists  in  the  amount  of 
air  pressure  w^hich  is  applied.  Norfolk  & 
W.  Ry.  Co.  V.  Dean's  AdmX  59  S.  B.  389, 
391,  107  Va.  605. 

An  "emergency  brake"  on  a  train  is 
adapted  and  used  in  instances  of  emergency 
as  its  name  implies,  while  a  service  stop  is 
used  In  ordinary  cases  where  a  stoppage  of 
the  train  can  be  accomplished  by  a  gradual 
application  of  the  brakes.  Benedict  v.  Chi- 
cago Great  Western  R.  Co.,  78  S.  W.  60,  61, 
104  Mo.  App.  218. 

EMERGENCY  EMPI<QT£ 

Where  one  renders  aid  to  the  servant  of 
another  at  the  request  of  the  servant  and 
under  circumstances  which  create  a  neces- 
sity for  aid,  the  person  rendering  aid  be- 
comes an  "emergency  employ^"  of  the  serv- 
ant's master,  and,  if  he  be  injured  through 
the  servant's  negligence  in  some  detail  of  the 
work,  he  cannot  recover  against  the  master; 
the  negligence  being  that  of  a  fellow  servant 
Where  it  was  part  of  the  general  duty  of 
plaintiff,  as  a  gate  tender  at  a  railroad  sta- 
tion, to  help  get  passenger  trains  off  as  quick- 
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1.V  as  possible,  and  in  the  performance  of 
s?^^li  duty  plaintlif  assisted  an  express  mes- 
«.^ger,  who  was  under  the  sole  employment 
and  control  of  defendant  express,  company 
and  not  of  the  railroad  company  by  whom 
plaintiif  was  employed,  to  remove  a  heavy 
package  from  the  express  car,  and  in  so  do- 
ing was  injured  by  the  express  messenger's 
negligence,  plaintiff  was  neither  a  fellow 
seryant  of  the  express  messenger,  nor  an 
emergency  employ^  of  the  express  company. 
Cannon  v.  Fargo,  122  N.  Y.  Supp.  576,  579, 
13S  App.  Dlv.  20. 

EMEBGENCT  STOP 

The  railroad  train  on  which  plaintiff  was 
Injured  consisted  of  10  cars,  6  of  which  were 
equipped  with  air  brakes  controlled  and  op- 
erated by  the  engineer.  For  all  ordinary 
stops  such  as  stopping  at  stations,  and  wa- 
ter tanks  and  all  cases  except  cases  of  emer'> 
gency,  the  service  stop  as  it  was  termed  was 
used  which  checked  the  train  gradually  but 
did  not  lock  the  wheels.  The  "emergency 
stop"  was  used  'only  for  a  sudden  stop  in 
case  of  danger  and  was  a  full  application  of 
all  the  brake  power  which  had  the  effect  of 
locldng  the  wheels.  Its  effect  was  almost 
instant  and  the  shock  and  recoil  unusually 
severe.  Benedict  v.  Chicago  Great  Western 
R.  Co,,  78  S.  W.  60,  104  Mo.  App.  218. 

EMERY 

Corundum  and  emery  being  used  for  the 
same  purposes,  and  emery  being  merely  an 
impure  grade  of  corundum,  ground  corundum 
ore  is  similar  to  emery  and  is  dutiable  by 
similitude  under  Tariff  Act  1897,  par.  419, 
30  Stat.  191,  relating  to  "emery,  •  ^  ♦ 
ground,"  eta  F.  W.  Myers  &  Co.  v.  United 
States,  163  Fed.  63,  89  C.  O.  A.  284. 


As  machine,  see  Machine. 
Belting  as  including,  see  Belting. 


As  machinery,  see  Machinery. 

EMIGRATION  AGEMT 

Acts  1903,  p.  344,  im];>osing  a  license  tax 
on  emigration  agents^  and  defining  an  "emi- 
gration agent"  as  "any  person  engaged  in 
hiring,"  etc.,  and  referring  to  "any  person  do- 
ing the  business  of  an  emigration  agent" 
does  not  apply  to  a  person  living  near  the 
t)order  line  of  the  state,  who  employs  laborers 
for  service  in  his  business  beyond  the  limits 
of  the  state.  Kendrick  v.  State,  39  South. 
203,  204,  142  Ala.  43. 

EMINENT  DOMAIN 

See,  also.  Appropriation  of  Land;   Con- 
demnation;  Expropriation ;  Public  Ne- 

2  WDS.&  P.2D  Skb.~17 


cessity;   Public  Use  (In  Eminent  Do- 
main);  Taking  (In  Eminent  Domain). 
Compensation  for  taking  property,  see 
Compensation. 

The  taking  of  private  property  for  pub- 
lic use  is  the  exercise  of  the  right  of  "em- 
inent domain,"  which  is  a  distinct  right  from 
that  of  public  domain.  It  is  a  superior  right 
which  the  sovereign  possesses  in  all  property 
of  the  citizen  or  subject,  whether  real  or 
personal,  and  whether  the  title  were  orig- 
inally derived  from  the  sovereign  or  not. 
Blincoe  v.  Choctaw,  O.  &  W.  R.  Co.,  83  Pac. 
903,  906,  16  Okl.  286,  4  L.  R.  A.  (N.  S.)  890,  8 
Ann.  Cas.  689. 

"Eminent  domain"  is  defined  by  Code 
av.  Proc.  Cal.  §  1237,  to  be  the  right  of  the 
people  or  government  to  take  private  prop- 
erty for  public  use.  Shasta  Power  Co.  v. 
Walker,  149  Fed,  568,  569. 

'*The  right  of  'eminent  domain'  which 
resides  in  the  state  is  defined  to  be  'the  right- 
ful authority  which  exists  in  every  sovereign- 
ty to  control  and  regulate  those  rights  of  a 
public  nature  which  pertain  to  its  citizens  in 
common,  and  to  appropriate  and  control  in- 
dividual property  for  the  public  benefit  as 
the  public  safety,  necessity,  convenience,  or 
welfare  may  demand.' "  Spencer  v.  Seaboard 
Air  Line  Ry.  Co.,  49  S.  E.  96,  101,  137  N.  C. 
107,  1  L.  R.  A.  (N.  S.)  604  (citing  Cooley, 
Const.  Lim.  524;  1  Lewis,  Em.  Dom.  1; 
Raleigh  &  G.  R.  Co.  v.  Davis,  19  N.  C.  451). 

"Eminent  domain"  Is  the  right  or  power 
of  a  sovereign  state  to  appropriate  private 
property  to  particular  uses  to  promote  public 
welfare.  Jeffress  v.  Town  of  Greenville,  70 
S.  E.  919,  921,  154  N.  C.  490. 

The  "right  of  eminent  domain"  is  the 
right  to  take  private  property  for  a  public 
use.  Whether  or  not  the  use  is  public  is  a 
judicial  question,  and,  the  use  being  public, 
the  right  is  absolute  in  the  General  Assembly, 
unless  restricted  by  the  Constitution,  and  it 
is  entirely  in  its  discretion  whether  it  is 
necessary  to  take  property  for  such  use  (that 
is,  whether  the  public  welfare  requires  or 
will  be  promoted  by  such  taking).  It  may 
determine  the  j)ublic  necessity  of  taking  prop- 
erty for  a  public  use,  and  confer  the  power 
to  take  for  such  use  upon  corporations  or  in- 
dividuals, or  it  may  confer  the  power  to  take 
subject  to  the  determination  by  some  other 
authority  of  the  necessity  of  the  particular 
improvement  for  which  the  property  is  sought, 
or  of  taking  the  whole  or  any  part  of  the  par^ 
ticular  property  sought  to  be  taken.  Wheel- 
ing &  L.  E.  R.  Co.  V.  Toledo  Ry.  &  Terminal 
Co.,  74  N.  E.  209-212,  72  Ohio  St  368,  106 
Am.  St  Rep.  622,  2  Ann.  Cas.  941. 

The  right  of  eminent  domain  is  not  a 
right  belonging  to  individuals  or  corpora- 
tions, but  is  only  conferred  by  special  enact- 
ment, and,  before  a  plaintiff  should  be  allow- 
ed to  absorb  the  property  of  another  by  con- 
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demnation,  it  is  not  asking  too  much  of  him 
that  he  affirmatively  show  that  he  is  author- 
ized by  the  law  to  condemn  land  at  all.  State 
ex  rel.  Morrell  v.  Superior  Court  for  Stevens 
CJounty,  74  Pac.  686,  688,  33  Wash.  542. 

The  power  of  "eminent  domain"  is  a 
special  right  delegated  to  individuals  or  to  a 
corporation  by  the  state,  and  can  be  exercised 
only  on  the  terms  and  in  the  manner  pre- 
scribed by  statute.  Westport  Stone  Co.  v. 
Thomas,  83  N.  E.  617,  170  Ind.  91. 

As  attribute  of  sovereisiity 

Eminent  domain  Implies  a  taking  by  the 
sovereign  for  some  public  benefit,  and  is  a 
reserved  right  or  an  inextinguishable  attri- 
bute of  sovereignty  that  may  be  exercised  by 
the  state  or  its  authorized  agent,  to  effect  a 
public  good  whenever  public  necessity  re- 
quires it.  CincinnaU,  I.  &  W.  R.  Co.  v.  City 
of  Connersville,  83  N,  E.  503,  506,  170  lud. 
316. 

Eminent  domain  is  the  right  or  power 
of  a  sovereign  state  to  appropriate  private 
property  for  the  promotion  of  the  general 
welfare.  The  power  is  an  attribute  of  gov- 
ernment and  is  inherent  in  it,  and  embraces 
all  cases  where  the  property  of  the  individ- 
ual is  taken  without  his  consent  by  such 
sovereign  power.  Byrd  Irr.  Co.  v.  Smythe 
(Tex.)  146  S.  W.  1064,  1065. 

The  power  to  take  private  property  for 
public  uses  belongs  to  every  independent  gov- 
ernment exercising  sovereign  power  as  a 
necessary  incident  to  its  sovereignty  and  re- 
quires no  constitutional  recognition.  Jeffress 
V.  Town  of  Greenville,  70  S.  E.  919.  921,  154 
N.  C.  490. 

Same— Ezeroiie  hj  oorporatlon,  eto. 

"Eminent  domain"  is  the  right  or  power 
of  a  sovereign  state  to  appropriate  private 
property  to  particular  use.  for  the  purpose  of 
promoting  the  general  welfare.  It  is  an  in- 
herent, inalienable,  sovereign  right,  and  lies 
dormant  in  the  state  until  the  Legislature 
sees  fit  to  exercise  it,  either  directly,  or  by 
investing  some  corporation,  or  Individual, 
with  the  power  to  exercise  it.  Pittsburg  Hy- 
-^ro-Electric  Co.  v.  Liston,  73  S.  E.  86,  87,  70 
W.  Va.  83,  40  L.  R.  A.  (N.  S.).  602. 

"Eminent  domain"  is  a  sovereign  power 
to  be  U'Sed  only  by  the  sovereign  or  by  one 
on  whom  tlie  sovereign  has  conferred  it  for  a 
particular  purpose.  Cori>orations  hold  their 
property  under  the  same  guaranty  that  in- 
dividuals do,  no  greater  and  no  less,  and,  as 
the  individual  holds  his  property  subject  to 
the  right  of  "eminent  domain,"  so  does  the 
corporation.'  American  Telephone  &  Tele- 
graph Co.  of  Missouri  v.  St.  Louis,  I.  M.  & 
S.  Ry.  Co.,  101  S.  W.  676,  581,  202  Mo.  656. 

CompeiiBation 

"Eminent  domain"  is  the  sovereign  pow- 
er in  the  state  to  take  private  property  for 
public  us:e,  providing  first  a  just  compensa- 
Uon  therefor.    CSty  of  Austin  v.  Nalle,  120 


S.  W.  996,  102  Tex,  536 ;  Jeffress  v.  Town  of 
Greenville,  70  S.  B.  919,  921,  154  N.  C.  490; 
Southern  Ry.  Co.  v.  City  of  Memphis,  148 
S.  W.  662,  665,  126  Tenn.  267,  41  L.  R.  A. 
(N.  S.)  828 ;  South  Park  Oom'rs  v.  Montgom- 
ery Ward  &  Co.,  93  N.  E.  dlO,  912,  248  111. 
299,  21  Ann.  Cas.  127. 

The  right  of  eminent  domain  is  the  pow- 
er of  the  state  to  apply  private  proi)erty  to 
public  purposes  on  pasrment  of  just  compensa- 
tion. Tlie  provision  for  compensation  is  no 
part  of  the  power,  but  a  limitation  on  its 
use  imposed  by  the  Constitution.  Common- 
wealth V.  Plymouth  Coal  Cp.,  81  Atl.  148,  151, 
232  Pa.  141. 

Extent    of    power 

The  right  of  eminent  domain,  being  che 
power  of  the  state  to  appropriate  private 
property  to  public  use,  though  relating  to 
every  Idnd  of  private  property  and  to  every 
public  use,  does  not  extend  to  property  al- 
ready devoted  to  public  use ;  and  a  city  could 
not  condemn  property  belonging  to  a  county 
as  a  state  agency  and  used  *for  a  poor  farm, 
for  street  purix)ses.  City  of  Edwardsville  v. 
Madison  County,  96  N.  E.  238,  251  111.  265, 
37  L.  R.  A.  (N.  S.)  101. 

Public  use  or  neeeiflity 

The  phrase  "eminent  domain"  means  the 
right  of  the  state  or  of  a  person  acting  for 
the  state  to  use,  alienate  or  destroy  property 
of  a  citizen  for  the  ends  of  public  utility. 
Wissler  v.  Yadkin  River  Power  Co.,  74  S.  E. 
460,  158  N.  C.  4G5. 

"Eminent  domain  rights"  are  attributes 
of  sovereignty  to  be  exercised  by  the  state, 
with  great  caution,  and  only  in  case  of  public 
necessity.  Wise  v.  Yazoo  City.  51  South.  453, 
455,  96  Miss.  507,  26  L.  R.  A.  (N.  S.)  1130, 
Ann.  Cas.  1912B,  377. 

The  right  of  eminent  domain  is  the  right 
of  the  state  as  sovereign  to  take  at  any  time 
private  property  of  any  citizen  for  public  use 
by  paying  just  compensation  therefor.  The 
right  is  inherent  in  all  governments,  but  is 
now  restricted  by  Const  art.  1,  §  G,  providing 
that  private  property  shall  n«)t  be  taken  for 
public  use  without  just  compensation,  and 
the  theory  upon  which  it  may  be  taken  at  all 
is  that  the  right  of  the  individual  must  give 
way  to  the  greater  rights  of  a  majority  of 
the  subjects  of  the  state,  and  that  It  Is  neces- 
sary for  the  public  use.  In  re  Board  of  Wa- 
ter Supply  of  City  of  New  York,  109  N.  Y. 
Supp.  1036,  1040,  58  Misc.  Rep.  681. 

Under  Mills'  Ann.  St  §  2257,  giving  to 
a  private  individual  the  right  to  invoke  the 
power  of  eminent  domain  to  acquire  the  right 
of  way  for  a  ditch,  to  enable  him  to  utilize 
a  valid  appropriation  of  water,  a  proceeding 
Is  not  authorized  by  a  private  individual  in 
his  own  right  in  a  representative  capacity 
and  as  a  tnistee  for  the  public,  to  acquire 
private  lands  for  the  purpose  of  making 
an  artiiicial  channel  for  a  natural  stream 
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wMdi  has  been  wrongfully  obstructed,  which 
will  enable  him,  in  his  individual  capacity, 
to  utilize  an  individual  right  Ortiz  v.  Han- 
sen, 83  Pac  964,  965,  35  Colo.  100. 

''Eminent  domain'*  is  the  right  of  the 
people  or  government  to  take  private  prop- 
erty for  pubUc  use  (Code  Civ.  Proc.  $  1237), 
and,  under  a  Code  provision  allowing  prop- 
erty already  taken  for  public  use  to  be  tak- 
en for  a  more  necessary  public  use  than  that 
to  which  it  has  been  already  appropriated, 
the  land  of  a  private  person  subject  to  an 
easement  for  a  public  highway  may  be  tak- 
en by  a  water  company  for  a  dam  and  reser- 
voir ;  this  coustltutiDg  a  more  necessary  pub- 
lic use.  Marin  County  Water  Co.  v.  Marin 
County,  79  Pac.  282,  283, 145  Cal.  58t5. 

As  an.  estate 

•*The  power  of  'eminent  domain,'  or  the 
right  to  take  private  property  for  a  public 
use,  which  is  the  controlling  principle  under- 
lying the  action,  does  not  partake  of  the  nature 
of  an  estate  or  interest  in  property,  but  is 
essentially  a  governmental  function  existing 
in  the  sovereign,  as  a  necessary,  constant, 
and  inextinguisliable  attribute."  Contra 
Costa  Water  Co.  v.  Van  Rensselaer,  155  Fed. 
140,  141  (citing  Lewis,  Em.  Dom.  [2d  Ed.]  9 ; 
Mahoney  v.  Spring  Valley  Water  Co.,  52  Cal. 
1.59;  California  Cent.  Ry.  Co,  v.  Hooper,  18 
Pac.  599,  76  CaL  404). 

Polioe   power   distingrnished 

Destroying  property  as  a  dangerous  nui- 
'yince  is  not  an  "appropriation  to  public  use," 
but  is  to  prevent  any  use  of  it  by  the  owner 
and  end  its  existence,  because  it  could  not  be 
oscd  consistently  with  the  maxim,  "Sic  utere 
tuo  ut  allenum  non  Iffidas."  In  abating  nui-' 
sanoes^  the  public  does  not  exercise  the  pow- 
er of  eminent  domain,  but  the  police  power. 
Louisa  County  v.  Yancey's  Trustee,  63  S.  E. 
152,  455,  109  Va.  229. 

**The  'police  power*  is  to  be  clearly  dis- 
tinguished from  the  right  of  'eminent  domain,* 
and  the  distinction  lies  in  this:  That  in  the 
exercise  of  the  latter  right  private  property 
is  taken  for  public  use  and  the  owner  is  in- 
variably entitled  to  compensation  therefor, 
while  the  police  power  is  usually  exerted 
merely  to  regulate  the  use  and  enjoyment  of 
property  by  the  owner,  or,  if  he  is  deprived  of 
his  property  outright,  it  is  not  taken  for  pub- 
lic use,  but  rather  destroyed  in  order  to  pro- 
mote the  general  welfare  of  the  public,  and  In 
neither  case  is  the  owner  entitled  to  any  com- 
pensation for  any  injury  which  he  may  sus- 
tain in  consequence  thereof,  for  the  law  con- 
siders that  either  the  injury  is  damnum 
absque  injuria,  or  the  owner  is  sutfidently 
compensated  by  sharing  in  the  general  bene- 
fits resulting  from  the  exercise  of  the  police 
power."  Chicago,  B.  &  Q.  R.  Co.  v.  People 
ex  rel.  Grim  wood,  72  N.  E.  210,  224,  212  111. 
103  (citing  Frazer  v.  City  of  Chicago,  57  N.  E. 
1055,  186  lU.  4S0,  51  L.  It.  A.  30G,  78  Am.  St. 
Uep.  2D{i). 


It  is  a  well-recognized  principle  in  the 
decisions  of  the  state  and  federal  courts  that 
the  citizen  holds  his  property  subject  not  on- 
ly to  the  exercise  of  the  right  of  "eminent 
domain"  by  the  state,  but  also  subject  to  the 
lawful  exercise  of  the  "police  power"  by  the 
IjCgislature.  In  the  one  case,  property  is  tak- 
en by  condemnation  and  due  compensation; 
in  the  other,  the  necessary  and  reasonable  ex- 
penses and  loss  of  property  In  making  reason- 
able changes  in  existing  stnictures,  or  in 
erecting  additions  thereto,  are  damnum  absque 
injuria.  Laws  1901,  p.  912,  c.  334,  §  100,  as 
amended  by  Laws  1902,  p.  937,  c.  352,  §  47, 
generally  known  as  the  "Tenement  House 
Act,"  requiring  all  school  sinks  in  the  exist- 
ing tenement  houses  In  cities  of  the  first  class 
to  be  removed  and  replaced  by  water-closets, 
is  a  proper  and  constitutional  exercise  of  the 
police  power  of  the  state  for  the  protection  of 
the  public  health.  Tenement  House  Depart- 
ment of  City  of  New  York  v.  Moeschen,  72 
N.  E.  231,  232,  179  N.  Y.  325,  70  L.  R.  A.  704, 
103  Am.  St.  Rep.  910,  1  Ann.  Cas.  439. 

An  ordinance  requiring  railroad  com- 
panies at  their  own  expense  to  reduce  their 
tracks  at  crossings  to  grade  is  the  exercise 
of  the  police  power  ovier  crossings,  and  not 
the  power  of  "eminent  domain."  The  limi- 
tation on  the  power  of  eminent  domain  that 
property  shall  not  be  taken  or  damaged  for 
public  use  without  adequate  compensation 
does  not  of  itself  Impose  any  restrictions  on  the 
proper  employment  of  the  police  power  on 
any  subject  Ijring  within  its  sphere  In  a  prop- 
er and  lawful  manner.  Houston  &  T.  C.  R. 
Co.  V.  Dallas,  84  S.  W.  648,  651,  98  Tex.  396, 
70  li.  R,  A.  850. 

Special  assessment  distiiLgnislied 

See  Tax — Taxation. 

EMOLUMENT 

See  Separate  Public  Emoluments  or  Priv- 
ileges. 

The  word  "emolument"  is  more  compre- 
hensive than  "salary"  and  includes  the  mean- 
ing of  "gain,"  "profit,"  "compensation,"  etc. 
Scharronbrolch  v.  Lewis  &  Clarke  County,  83 
Pac.  482,  483,  33  Mont  250. 

Under  Const,  art  3,  f  13,  providing  that 
no  law  shall  extend  the  term  of  any  public 
otticer  or  increase  or  diminish  his  salary  or 
emoluments  after  his  election  or  appointment^ 
the  word  "emoluments"  is  defined  to  be  any 
perquisite,  advantage,  profit,  or  gain  arising 
from  the  possession  of  an  office.  Common- 
wealth V.  Mathues,  59  Atl.  961,  973,  210  Pa. 
372  (quoting  and  adopting  definition  in  Apple 
V.  Crawford  County,  105  Pa.  300,  51  Am.  Rep. 
205;   And.  Law  Diet). 

"Emolument"  is  an  incident  to  office 
merely,  and  not  a  necessary  element  in  de- 
termining its  character.  In  re  Members  of 
Legislature,  39  South.  63,  64,  49  Fla.  269. 
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Act  June  28,  1902,  c.  1301,  referring  to 
the  fees  and  compensation  of  clerks  of  the 
district  and  circuit  courts,  defines  **emolu- 
ments"  as  including  all  amounts  received  in 
connection  with  the  admission  of  attorneys 
to  practice  in  the  courts,  amounts  received 
for  services  in  naturalization  proceedings, 
and  all  other  amounts  received  for  services  in 
any  way  connected  with  the  clerk's  office. 
United  States  v.  Mason,  31  Sup.  Gt  28,  33, 
218  U.  S.  517,  54  L.  Ed.  1133. 

Const  art.  15,  S  4,  provides  that  no  law 
shall  extend  the  term  of  any  public  officer 
or  diminish  his  salary  or  emoluments.  Held, 
that  the  word  "emoluments"  imports  any 
perquisite,  profit,  advantage,  or  gain  arising 
from  the  possession  of  an  office.  *'21  Del. 
Laws,  p.  412,  c.  247,  which  became  operative 
March  16,  1899,  provided  for  the  establish- 
ment of  a  workhouse  in  a  certain  county,  to 
be  completed  within  two  years,  and  to  which, 
when  completed,  the  sheriff  was  to  deliver 
all  prisoners  held  by  him  on  commitment  22 
Del.  Laws,  p.  122,  c  73,  passed  March  9,  1901, 
put  the  office  of  sheriff  of  the  county  on  a 
salary  basis,  and  provided  that  it  should  take 
effect  at  such  time  as  the  sheriff  should  de- 
liver the  prisoners  in  his  custody  to  the  work- 
house, pursuant  to  the  workhouse  act  Plain- 
tiff was  elected  sheriff  in  1900,  and  received 
the  fees  and  perquisites  of  his  office  up  to 
November,  1901,  on  which  date  he  was  noti- 
fied of  the  completion  of  the  workhouse  and 
was  given  notice  to  transfer  the  prisoners  to 
It  The  salary  to  which  plaintiff  was  entitled 
nnder  the  act  of  1901  amounted  to  less  than 
the  fees  and  perquisites  of  the  office,  includ- 
ing the  profits  from  the  board  of  prisoners  in 


ploy**  only  in  lawful  trade.  Indicates  a  pur- 
pose of  control  and  management,  but  does 
not  necessarily  show  a  demise  of  the  vessel. 
Grimberg  v.  Columbia  Packers'  Ass*n,  83  Pac 
194,  198,  47  Or.  257,  114  Aul  St  Bep.  927,  8 
Ann.  Cas.  491. 

The  word  "employ,"  as  used  In  a  con- 
tract by  which  the  employer  agrees  to  engage 
and  employ  the  employ^  as  servant,  and  in 
a  particular  capacity  for  a  specified  term, 
means  to  retain  in  service.  White  v.  Lti« 
miere  North  American  Co.,  64  Atl.  1121, 1124, 
79  Vt  206,  6  L.  R.  A.  (N.  S.)  807. 

Webster  defines  the  word  "employ":  "to 
use ;  to  have  in  service ;  to  cause  to  be  en- 
gaged in  doing  something;  to  make  use  of 
as  an  instrument,  a  means,  a  material,  etc., 
for  a  specific  purpose."  And  as  so  defined  it 
is  the  sense  in  which  the  term  is  used  in  a 
statute  prohibiting  one  to  organize,  maintain, 
and  employ  an  armed  body  of  men.  It  does 
not  mean  to  hire,  but  It  means  to  use  wheth- 
er under  hire  or  not  It  Is  unnecessary  that 
the  relation  of  master  and  servant  exist 
State  ▼.  Gohl,  90  Pac.  259,  261,  46  Wash.  40& 

Under  a  statute  providing  that  no  child 
and  no  woman  shall  be  employed  in  laboring 
in  certain  manufacturing  and  mechanical 
pursuits,  except  on  compliance  with  certain 
regulations,  etc.,  the  word  **employ"  Is  used 
to  mean  to  have  work  or  to  make  use  of  the 
service  of  another.  Commonwealth  v.  JEliIey» 
97  N.  E.  367,  368,  210  Mass.  387,  Ann.  Caa. 
1912D,  38a 

Deputy  inspectors  of  boilers  and  eleva* 
tors,  provided  for  by  the  charter  of  the  city 
of  8t  Louis,  perform  public  functions.    They 


his  custody,  amounted  to  prior  to  the  taking: ^have  a  fixed  tenure  of  office  of  four  years, 

and  are  required  to  give  bond.  Their  sala- 
ries are  fixed  at  a  certain  sum  per  year. 
Their  qualifications  are  prescribed  by  law. 
Their  public  position  is  expressly  denomi- 
nated as  an  office,  and  their  duties  as  official 
duties.  The  charter  defines  officers  as^those 
holding  situations  under  the  city  government 
or  its  departments  with  an  annual  salary  or 
for  a  fixed  definite  term  of  office,  and  the 
forms  of  official  oath  and  bond  prescribed 
refer  to  their  positions  as  officers.  Held, 
that  they  are  officers,  although  McQuiIlin*s 
Municipal  Code  of  St  Louis,  §  2197,  author- 
izes the  inspectors  of  boilers  and  elevators  to 
"employ"  deputies;  the  word  "employ"  con- 
veying the  idea  of  selecting  and  intrusting 
with  a  duty.  Gracey  v.  City  of  St  Louis, 
111  S.  W.  1159,  1163,  213  Mo.  384  (citing  6 
Words  and  Phrases,  p.  4923). 

Compeiuiatioii.  implied 

The  word  "employ"  means  **to  make  use 
of  the  time,  attention  or  labor  of ;  to  give  oc- 
cupation to ;  use  as  an  agent"  One  cannot 
be  employed  unless  his  time  Is  occupied  at 
something  to  which  he  is  giving  his  atten- 
tion, labor,  or  skill.  "Employment,"  when 
used  in  respect  to  a  servant  or  hired  hand, 
is  equivalent  to  hiring,  which  Implies  a  re- 


effect  of  that  act  Held,  that  the  workhouse 
act,  having  been  passed  prior  to  plaintiff's 
election  as  sheriff,  constituted  notice  to  the 
sheriff  that  as  soon  as  the  workhouse  was 
completed  the  prisoners  would  be  taken  from 
his  custody,  and  that  he  would  no  longer  re- 
ceive the  profits  from  boarding  t|iem,  and 
hence  there  was  no  violation,  as  to  plaintiff, 
of  Const  art  15,  S  4,  providing  that  no  law 
shall  extend  the  term  of  any  public  officer, 
or  diminish  his  salary  or  'emoluments,*  after 
his  election  or  appointment."  McDaniel  v. 
Armstrong,  59  Ati.  865,  867,  5  PennewlU,  240. 

As  authorities 

See  Authorities. 

EMOTIONAL  INCAPACITY 

''Emotional  incapacity,"  as  applied  to  a 
witness,  is  partiality  of  hostility  resulting 
from  bias,  interest,  or  corruption.  State  v. 
Craft,  41  South.  550,  551,  117  La.  213  (citing 
Wigmore,  on  Ev.  §§  940,  943). 

EMPLOY 

See  Cease  to  Employ;   Further  Employ. 

The  word  "employ,"  in  an  agreement  by 
a  charterer  of  a  vessel  that  he  should  "em- 


EMPLOY 


261 


EMPLOYlli 


quest  and  contract  for  compensation.  Rev. 
St  1899,  I  2187,  whicli  provides  that  no 
cbild  under  the  age  of  14  years  shall  be  "em- 
ployed" in  Gfpecified  manufacturing  companies, 
and  section  2190,  which  punishes  any  firm, 
corporation,  or  its  agents  who  "employs"  any 
sQCh  child,  prohibit  the  putting  of  a  child 
under  14  years  of  age  at  work  in  any  of  the 
described  establishments,  and  a  foreman  of 
such  a  manufacturing  corporation  who  hires 
a  child  and  puts  him  at  work  in  the  estab- 
lishment is  subject  to  the  punishment  State 
Y.  Deck,  83  S.  W.  314.  315,  108  Mo.  App. 
292  (citing  Cent  Diet ;  Webst  Diet ;  Uni^ 
ed  States  v.  Post,  13  Sup.  Ct  567,  148  U.  S. 
124,  37  L.  Ed.  392;  State  v.  Canton,  43  Ma 
loc,  dt  51 ;  State  v.  Foster,  37  Iowa,  404, 
and  McCluskey  v.  Cromwell,  11  N,  Y.  598). 

A  theatrical  manager,  engaging  a  child, 
in  regular  services  in  a  theatrical  exhlbitfon 
which  he  is  presenting  every  evening,  thereby 
giving  the  child  an  opportunity  for  valuable 
training  and  constant  companionship  of  his 
parent,  who  is  an  actor  in  the  company, 
employs  the  child  in  violation  of  Rev.  Laws, 
prohibiting  the  employment  of  children  at 
certain  hours;  the  word  "employ"  meaning 
to  use  as  a  servant,  agent,  or  representative, 
and  not  requiring  the  payment  of  compensa- 
tion as  an  element  Commonwealth  v.  Grif- 
fith,  90  N.  E.  394,  395,  204  Mas&  18,  25  L.  B. 
A.  (N.  S.)  957,  134  Am.  St  Rep.  645. 


See   Bona   Fide   Ehnploy^;    Coemploy6; 
Emergency  Employ^;   Quasi  Employ^ 
As  such  employ^,  see  As  Such. 
Discharge  of  employ^,  see  Discharge. 
Other  employes,  see  Other. 

An  "employ^**  is  one  who  works  for  and 
mider  the  control  of  his  employer;  and  the 
mode  of  payment,  while  a  circumstance  to  be 
considered  in  determining  the  question,  is  not 
dedsive  Employers'  Indemnity  Co.  of  Phila- 
delphia v,  Kelly  Coal  Co.,  149  S.  W.  992,  994, 
149  Ky.  712,  41  U  R.  A.  (N.  S.)  968. 

Within  Labor  Law,  §  18,  requiring  any 
person  employing  or  directing  another  to  per- 
form labor  of  any  kind  in  the  erection,  re- 
pairing, etc.,  of  a  house,  building,  or  struc- 
tare  to  furnish  safe  scaffolding,  and  section 
2  defining  an  "employ^"  to  mean  a  mechanic, 
working  man  or  laborer  who  works  for  an- 
other for  hire,  it  is  not  intended  to  protect 
only  any  particular  class  of  mechanics,  and 
carpenters  engaged  in  repairing  a  railroad 
car  in  a  car  shop,  requiring  the  use  of  scaf- 
folds, are  entitled  to  the  protection  of  the 
statute.  Caddy  v.  Interborough  Rapid  Tran- 
sit Co^  110  N.  Y.  Supp.  102,  164,  126  App. 
Wv.  681. 

One  employed  only  in  one  particular  in- 
stance to  transport  liquor  to  a  mulct  saloon 
for  lawful  sale  was  not  an  employ^  whose 
luune  the  saloonkeeper  was  required  to  file 
with  the  county  auditor  by   Code^  i  2448, 


[subd.  4.    Johannsen  v.  Hutchinson,  182  N. 
W.  20,  22, 151  Iowa,  608. 

An  employ^  of  defendant  railway  com- 
pany having  charge  of  its  pumping  station 
and  water  tank,  informed  the  superintendent 
that  he  had  to  leave  on  business,  and  would 
leave  his  14  year  old  soji  in  charge,  and  re- 
ceived the  superintendent's  permission  to  do 
so.  Held,  that  the  son  was  an  '*employ6"  of 
the  company.  Yazoo  &  M.  V.  R.  Co.  v. 
Slaughter,  45  South.  873,  874,  92  Miss.  289. 

Gen.  St  1906,  §  3150,  limits  the  rule  that 
an  employe  cannot  recover  from  an  injury  oc- 
casioned by  the  negligence  of  a  fellow  serv- 
ant to  cases  where  the  person  injured  is 
guilty  of  contributory  negligence,  and  the 
word  "employ^,"  as  used  in  that  relation, 
means  such  an  employ^  as  would  be  a  fellow 
servant  under  the  rule  above  mentioned.  At- 
lantic Coast  Line  R.  Co.  v.  Beazley,  45  South. 
761,  764,  54  Fla.  311. 

Acts  1901,  p.  63,  as  amended  by  Acts 
1903,  p.  91,  making  it  unlawful  to  employ  or 
rent  agricultural  lands  to,  or  to  furnish 
lands  to  be  cropped  by,  any  person  already 
under  contract  as  the  employ^,  tenant  of  ag- 
ricultural lands,  or  cropper  of  another,  and 
providing  that  when  the  relation  of  employer 
and  employe,  or  of  landlord  and  tenant  of 
agricultural  lands,  or  of  landlord  and  crop- 
per, has  been  created  by  a  written  contract, 
it  shall  be  unlawful  during  the  life  of  such 
contract  to  disturb  the  relation  in  ariy  way, 
is  not  limited  to  the  wrongful  employment  of 
a  laborer  under  contract  to  work  on  agricul- 
tural lands,  but  includes  a  laborer  employed 
in  the  turpentine  business.  Johnson  v.  Hud- 
speth, 67  S.  E.  423,  424,  134  Ga.  25. 

I 

The  definition  of  "employe,"  as  given  by 
the  Century  Dictionary,  is:  "One  who  works 
for  an  employer ;  a  person  working  for  sala- 
ry or  wages;  applied  to  any  one  so  working 
but  usually  only  to  clerks,  workmen,  labor- 
ers, etc.,  and  but  rarely  to  the  higher  officers 
of  a  corporation  or  government  or  to  domes- 
tic servants."  In  Re  Cortland  Manufacturing 
Co.  (Sup.)  45  N.  Y.  Supp.  630,  an  "employe" 
is  defined  to  be  a  person  who  is  employed; 
one  who  works  for  wages  or  a  salary.  In 
Palmer  v.  Van  Santvoord,  153  N.  Y.  612,  47 
N.  E.  915,  38  L.  R.  A.  402,  the  court  held: 
"An  'employe'  is  one  who  works  for  an  em- 
ployer; a  person  working  for  a  salary  or 
wage.  The  word  is  applied  to  any  one  so 
working,  but  usually  only  to  clerks,  work- 
men, laborers,  etc.,  and  but  rarely  to  officers 
of  a  government  or  corporation."  United 
States  V.  Schlierhol2,  137  Fed.  616,  624. 

There  is  no  distinction  between  the  term 
"laborer"  and  the  term  "employe"  as  respects 
the  element  of  personal  service.  Pere  Mar- 
quette R.  Co.  V.  Baertz,  74  N.  B.  51,  54,  36 
Ind.  App.  408. 

In  1  Laws  Wis.  1883,  c.  349,  providing 
that  assignments  for  the  benefit  of  creditors 
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containing  preferences,  except  for  the  wages 
of  laborers,  servants,  and  employ^*  earned 
six  months  prior  thereto,  shall  be  void,  is 
qualified  and  limited  by  its  association  with 
the  words  "laborers'*  and  "servants,"  accord- 
ing to  the  maxim,  noscitur  a  sociis.  Camp- 
field  V.  Lang,  25  Fed,  128,  131. 

Attorney 

In  an  order  giving  a  preference  to 
claims  for  all  amounts  due  to  operators  and 
employes,  the  term  "employfis"  includes  at- 
torneys at  law  regularly  employed.  Sed- 
board  Air  liine  Ry.  v.  Continental  Trust  Co., 
166  Fed.  597,  600. 

An  attorney  serving  as  division  counsel 
for  a  railroad,  having  charge  of  "all  legal 
matters"  within  the  territory  constituting  his 
division  to  which  the  company  is  a  party  or 
in  which  It  may  be  interested,  furnished  with 
annual  passes  and  telegraph  franks  as  such 
counsel,  and  having  authority  to  appoint  lo- 
cal counsel,  subject  to  the  approval  of  the 
general  counsel  of  the  company,  although 
paid  by  fees  on  accounts  rendered  and  au- 
dited at  stated  periods,  instead  of  by  salary, 
is  an  "employ^,"  and  his  accounts  for  serv- 
ices so  rendered  are  for  a  current  debt  aris- 
ing in  the  operation  of  the  road,  and  within 
the  terms  of  an  order  of  court,  appointing  re- 
ceivers, which  authorized  them  to  pay  from 
the  earnings  of  the  property  "all  amounts 
due  to  operators  and  ^mploy6s  ♦  ♦  * 
and  unpaid  pay  rolls  and  supply,  accounts 
incurred  in  the  operation  of*  the  road  with- 
in the  preceding  six  months  and  entitled  to 
priority  of  payment  thereunder  from  current 
earnings  over  the  claims  of  mortgage  bond- 
holders. Seaboard  Air  Line  Ry.  v.  Conti- 
nental Trust  Co..  166  Fed.  597,  602. 

An  attorney  retained  for  a  single  suit 
is  not  an  "employe,"  the  engagement  being 
rather  that  of  a  contractor  than  an  employe. 
Hand  v.  Cook,  92  Pac.  3,  10,  29  Nev.  518. 

Laws  N.  Y.  1897,  e.  415,  (  8,  provides 
that,  "upon  the  appointment  of  a  receiver  of 
a  partnership  or  of  a  corporation  organized 
under  the  laws  of  this  state  and  doing  busi- 
ness therein,  other  than  a  moneyed  corpora- 
tion, the  wages  of  the  employes  of  such  part- 
nership or  corporation  shall  be  preferred  to 
every  other  debt  or  claim."  Section  2  de- 
fines the  word  "'employ^"  as  used  in  the  act 
as  meaning  "a  mechanic,  workingman  or 
laborer  who  works  for  another  for  hire." 
Held  that,  under  the  construction  placed  upon 
a  similar  prior  statute  by  the  Cotirt  of  Ap- 
peals of  the  state,  an  attorney  at  law  em- 
ployed by  an  electric  company  to  procure  op- 
tions on  certain  property  and  water  power 
sites  which  the  company  desired  to  buy,  at  an 
understood  compensation  of  $10  per  day  and 
expenses  for  the  time  employed  in  the  service 
was  not  a  "workingman**  or  "laborer,"  and 
hence  not  an  "employ^"  entitled  to  preference 
under  the  statute.  Gay  v.  Hudson  River 
Electric  Power  Co.,  178  Fed.  499,  502. 


In  an  action  to  recover  for  the  death  of 
a  person  who,  after  securing  appointment  as 
locomotive  engineer,  was  traveling  on  a  loco- 
motive for  the  purpose  of  informing  himself 
more  particularly  as  to  the  character  of  the 
road  and  was  killed  by  the  train  leaving  the 
tracks,  whether  deceased  was  a  passenger  or 
an  "employ^*'  was  for  the  jury.  The  test  of 
whether  he  was  an  employ^  being  whether  at 
the  time  of  the  accident  he  was  in  the  actual 
service  of  the  company  performing  the  duties 
of  an  employ^,  and  the  fact  that  at  the  time 
he  was  riding  on  an  "employe's  pass"  was  not 
conclusive,  an  employe's  pass'  being  usually 
not  required  when  the  employ^  is  in^  actual 
service.  Wilkes  v.  Buffalo,  R.  &  P.  R.  Co., 
65  Atl.  787,  788,  216  Pa.  355. 

Hospital  physioiaa 

Pol.  Code,  §  2255,  provides  that  the  direc- 
tors of  the  state  deaf,  dumb,  and  blind 
asylum  shall  have  power:  "(2)  To  elect  the 
principal  teacher;  (3)  to  elect  a  treasurer; 
•  ♦  ♦  (4)  to  elect  a  physician  for  the  asy- 
lum for  the  term  of  two  years,  who  shall 
not  be  a  member  of  the  board  of  directors; 
(5)  to  remove  at  pleasure  any  teacher  or  em- 
ploy6."  Held,  that  the  coupling  of  the  term 
"employe"  with  the  antecedent  term  "teach- 
er" indicated  that  the  former  was  used  in  a 
restricted  sense,  as  applying  only  to  employ^ 
of  like  kind  with  teachers,  and  the  board  had 
no  power  to  remove  the  physician  before  the 
end  of  the  term  for  which  he  was  elected. 
Wall  V.  Board  of  Directors  of  Deaf,  Dumb  & 
Blind  Asylum,  78  Pac.  951,  952,  145  Cal.  468. 

Janitor 

The  present  Greater  New  York  Charter, 
relating  to  compensation  of  employes  of  the 
board  of  education,  by  excluding:  "day  labor- 
ers and  teachers,  examiners  and  members  of 
the  supervising  staff,"  includes  janitors  em- 
ployed by  the  board,  though  limited  to 
"compensation  paid  out  of  the  city  treasury." 
Farrell  v.  Board  of  Education  of  City  of  New 
York,  98  N.  Y.  Supp.  1046,  3048, 113  App.  Div. 
405. 

Under  Greater  New  York  Charter,  grant- 
ing to  the  board  of  education  certain  Judicial 
powers  over  oflScers  and  employes,  and  sec- 
tion 1068,  giving  power  to  enact  by-laws, 
rules,  and  regulations  for  defijoing  the  duties 
of  officers  and  subordinates,  which  have  the 
force  of  law,  and  section  1093,  providing  for 
penalties  for  violation  thereof  to  be  imposed 
by  the  board,  consisting  of  a  fine,  suspension, 
or  dismissal,  a  janitor  is  an  employ^  and  sub- 
ject to  the  penalty  prescribed  in  section  1093. 
Egan  V.  Board  of  Education  of  City  of  New 
York,  127  N.  Y.  Supp.  611,  613,  70  mac  Rep. 
518;  Farrell  v.  Board  of  Education  of  City 
of  New  York,  122  N.  Y.  Supp.  289,  290.  67 
Misc.  Rep.  187. 

Manager  or  superintendent 

A  testator  gave  a  specified  sum  to  each 
of  the  employes  of  a  firm  of  which  he  was  a 
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member  who  should  have  been  in  the  employ 
of  the  firm  one  or  more  years  previous  to  tes- 
tator's death.  Held,  that  one  who  was  pajd 
by  the  piece,  and  who  worked  intermittently 
from  May  12th,  in  one  year  to  May  15th  in 
the  following  year,  was  not  an  "employ 6"  of 
the  firm  within  the  meaning  of  the  will,  nor 
was  a  person  such  an  employ^,  where  he  at 
one  time  acted  as  a  clerk  of  the  firm  but 
thereafter  ceased  to  be  regularly  empjoyed  as 
such,  and  thereafter  made  collections  for  the 
linn,  occasionally  went  to  other  parts  of  the 
state  to  transact  business,  and  finally,  during 
one  of  such  trips,  became  the  manager  of  a 
oorporatlon  in  which  testator  and  his  partner 
were  interested,  at  an  annual  salary.  In  re 
Klein's  Estate,  88  Pac.  798,  806,  35  Mont.  185. 


Rev.  St  1899,  f  2586,  provides  that  eight 
hours  shall  constitute  a  day's  labor  for  all 
'*coal  miners  and  laborers,"  etc.  Section  2587 
declares  that  the  word  "day,"  in  all  con- 
tracts between  any  owner,  lessee,  or  operator 
of  any  mine  with  any  such  miner  or  laborer, 
shall  mean  eight  hours,  and  section  2589  de- 
clares that  any  owner,  lessee,  or  oi)erator,  his 
or  its  agent,  employes,  or  servants  violating 
any  of  the  provisions  of  the  chapter,  shall 
be  fined,  etc.  •  Held,  that  the  words  "employ  6" 
or  ''servants,"  used  in  section  2589,  should  be 
construed  to  mean  employes  or  servants  of 
the  mine  owner  occupying  positions  of 
"agents,"  and  not  to  include  miners  and  la- 
lH)rers,  so  that  a  miner  was  not  subject  to 
punishment  under  the  penal  provision  for 
working  more  than  eight  hours  a  day.  State 
V.  Thompson,  87  Pac.  433,  434,  15  Wyo.  136 
(citing  Lewis'  Sutherland,  Stat  Con.  [2d  Ed.] 
1521). 

Oflloer  of  oorporatlon 

A  director  of  a  corporation  is  an  ''of- 
ficer," within  General  Corporation  Act  (22 
Del.  Laws,  p.  780)  §  57,  giving  employ^  of  an 
insolvent  corporation  priority  for  wages,  but 
declaring  that  the  word  *'employ6"  shall  not 
include  any  officer,  and  he  is  not  entitled  to 
priority  as  an  employ^  for  w^ages  as  a  fore- 
man. In  re  P.eninsula  Cut  Stone  Co.,  82  AtL 
6S9,  9  DeL  Ch.  348. 

While  the  word  "employ^"  is  not  to  be 
read  with  full  generic  force,  it  has  been  ad- 
judicated to  embrace  more  than  the  words 
''operative"  and  "laborer."  It  may  be  said 
generally  that  the  term  "employ 6"  includes 
Iiersons  employed  by  the  corporation  in  com- 
I)aratlvely  subordinate  positions,  which  can- 
not correctly  be  described  as  either  "opera- 
tives" or  "laborers."  Hopkins  v.  Cromwell, 
S5  N.  Y.  Supp.  839,  840,  89  App.  Div.  481  (cit- 
ing In  re  American  Lace  &  Fancy  Paper 
Works,  51  N.  Y.  Supp.  818,  820,  30  App.  Div. 
0*21,  323. 

As  person 

See  Person. 


Pnbllo  offloer 

Ofllcer  distinguished,  see  Office;  Officer. 

A  health  officer  is  not  an  ''employ^,"  as 
that  word  is  used  in  Mun.  Code,  |  129,  de- 
claring that  all  employes  now  serving  in  the 
health  department  shall  continue  to  hold 
their  positions,  and  shall  not  be  removed 
fi-om  office  or  reduced  in  rank  or  pay,  except 
for  cause  assigned,  and  after  hearing  has 
been  afforded  them  before  the  board.  State 
V.  Craig,  69  N.  E.  228,  230,  69  Ohio  St  236. 

Salaried  senrant 

Where  a  retail  and  wholesale  liquor  busi- 
'ness  was  incorporated,  the  corpqration  was 
the  employer,  and  owners  of  the  stock,  who 
were  in  its  service  and  drew  salaries  from 
the  corporation,  were  required  by  the  statute 
to  be  listed  as  "employes,"  though  they  prac- 
tically owned  the  business.  Manderscbeid 
Sons  Co.  V.  Oliver,  124  N.  W.  897,  §98,  146 
Iowa,  168. 

Sorrant  synonymomi 

See  Servant 

As  superintendent 

See  Superintendence;  Superintendent 

Employ^  of  railroad 

A  student  brakeman,  who,  in  considera- 
tion of  being  permitted  to  ride  on  a  railway 
company's  freight  train  to  ooserve  and  learn 
the  duties  of  a  freight  brakeman,  agrees  to 
perform  service  on  its  engines,  trains,  and 
cars,  while  learning  such  duties,  is  an  "em- 
ploy6"  of  the  company.  Atchison,  T.  &  S.  F. 
Ry.  Co,  V.  Fronk,  87  Pac  698,  699,  74  Kan. 
519,  11  Ann.  Cas.  174. 

In  an  action  to  recover  for  the  death  of  a 
person  who,  after  securing  appointment  as 
locomotive  engineer  was  traveling  on  a  loco- 
motive for  the  purpose  of  informing  him- 
self more  particularly  as  to  the  character 
of  the  road,  and  was  killed  by  the  train  leav- 
ing the  tracks,  whether  deceased  was  a  pas- 
senger or  an  "employe"  was  for  the  jury. 
The  test  of  whether  he  was  an  employ^  being 
whether  at  the  time  of  the  accident  he  was  in 
the  actual  service  of  the  company  performing 
the  duties  of  an  employ^,  and  the  fact  that  at 
the  time  he  was  riding  on  an  "employe's 
pass"  was  not  conclusive;  an  employe's  pass 
being  usually  not  required  when  Uie  employ 6 
is  in  actual  service.  Wilkes  v.  Buffalo,  R.  & 
P.  R.  Co.,  65  Ati.  787,  788,  216  Pa.  355. 

In  Act  Cong.  March  4,  1907,  c.  2939,  34 
Stat  1415,  making  it  unlawful  for  any  com- 
mon carrier  subject  to  the  act  to  remain  on 
duty  for  a  period  longer  than  a  specified 
time,  and  providing  that  the  term  "employes" 
shall  be  held  to  mean  persons  actually  en- 
gaged In  or  connected  with  the  movement  of 
any  interstate  train,  the  operation  of  the  act 
is  limited  not  only  to  employers  engaged  in 
interstate  commerce,  but  to  the  conduct  of 
employes  so  engaged,  to  the  exclusion  of  any 
'  who  might  be  engaged  purely  in  the  domestic 
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affairs  of  tbe  employer.  State  t.  Ohlcago,  M. 
&  St.  P.  R.  Co.,  117  N.  W.  686,  691,  136  Wis. 
407, 19  L.  R.  A.  (N.  S.)  326. 

Intrastate  railroads  and  employ^  wholly 
engaged  in  local  business  were  not  affected  by 
the  provisions  of  Act  March  4,  1907,  c.  2939, 
I  2,  34  Stat  1416,  making  it  "unlawful  for 
any  common  carrier,  its  officers  or  agents, 
subject  to  this  act,  to  require  or  permit  any 
employ^  subject  to  this  act  to  be  or  remain 
on  duty"  for  a  longer  i)eriod  than  that  pre- 
scribed, since  such  carriers  and  employ^  are 
defined  in  section  1  as  those  who  are  engaged 
in  the  transportation  of  passengers  or  proper- , 
ty  by  railroad  in  the  District  of  Columbia  or 
the  territories,  or  in  Interstate  or  foreign 
commerce,  although  that  section  further  de- 
fines "railroad"  as  including  all  bridges 
and  ferries  used  or  operated  in  connection 
with  aiiy  railroad,  and  also  all  the  roads  in 
use  by  "any  carrier  operating  a  railroad  by 
contract,  agreement,  or  lease,  and  ''employes" 
as  meaning  persons  actually  engaged  in,  or 
connected  with,  the  movement  of  any  train. 
Baltimore  &  O.  R.  Co.  y.  Interstate  Commerce 
Commission,  31  Sup.  Ct  621,  624,  221  U.  S. 
612,  65  L.  Ed.  878. 

Act  Cong.  March  4,  1907,  c.  2939,  |  2, 
prohibits  a  carrier  to  require  or  permit  any 
employ^  subject  to  the  act  to  remain  on  du- 
ty for  a  longer  period  than  16  consecutive 
hours,  and  requires  that  after  an  employ^ 
has  been  continuously  on  duty  for  16  hours 
he  shall  be  relieved,  and  not  permitted  to  go 
on  duty  again  until  he  has  had  at  least  10 
consecutive  hours  off  duty,  and  that  no  such 
employ^  who  has  been  on  duty  16  hours  in 
the  aggregate  in  any  24-hour  period  shall  be 
permitted  to  continue  or  again  go  on  duty 
without  having  had  at  least  8  consecutive 
hours  off  duty,  provided  that  no  operator, 
train  dispatcher,  or  other  employ^  dispatch- 
ing train  orders  shall  be  permitted  to  remain 
on  duty  for  a  longer  period  than  9  hours  in 
any  24-hour  period  at  stations  continuously 
operated  night  and  day,  or  for  more  than  13 
hours  in  stations  operated  only  in  the  day- 
time. Held,  that  train  dispatchers,  being 
"employes,"  are  within  the  protection  of  the 
main  part  of  the  section  giving  to  all  em- 
ployes '*at  least  eight  consecutive  hours  off 
duty  in  each  day,  counting  from  some  point 
in  the  next  day,  so  that  It  would  be  impossi- 
ble for  carriers  to  require  of  them  short 
service  periods  spread  over  the  entire  24 
hours,  giving  no  opportunity  for  real  re- 
cuperation. Atchison,  T.  &  S.  F.  Ry.  Co.  v. 
United  States,  177  Fed.  114,  119,  100  C.  C.  A. 
534. 

Decedent  was  a  porter  on  a  puUman  car 
owned  jointly  by  defendant  railroad  company 
and  the  Pullman  Company,  and  operated  by 
them  as  an  association  under  a  contract  pro- 
viding that  the  Pullman  Company  should 
have  the  management  thereof,  but  that  all 
obligations  with  reference  to  operation  of  the 


cars  should  be  borne  by  the  association, 
which  should  furnish  each  car  one  or  more 
employ^  who  at  all  times  should  be  subject 
to  the  rules  of  the  railroad  company  govern- 
ing its  own  employes,  that  the  earnings 
should  be  divided  in  certain  proportions,  and, 
in  the  event  of  liability  arising  against  the 
railroad  company  for  personal  injuries  to  an 
employ^  of  the  association,  the  railroad  com- 
pany should  be  liable  only  to  the  same  extent 
it  would  be  if  the  person  injured  were  an 
employ^  In  fact  of  the  railroad  company,  and 
for  all  excess  liability  the  railway  company 
should  be  Indemnified  and  paid  by  the  owners 
of  the  car.  Held,  that  decedent  was  an  em- 
ployfi  of  the  railway  company  within  federal 
Employers'  Liability  Act,  35  Stat  65,  and 
hence  thereunder  hi^  personal  representatives 
were  not  precluded  from  recovering  for  his 
death  resulting  from  the  negligence  of  the 
railway  company  by  at  provision  In  his  con* 
tract  of  employment  purporting  to  release 
both  the  Pullman  Comi)any  and  the  railway 
company  from  such  liability.  Oliver  y. 
Nortliern  Pac.  R.  Co.,  196  Fed.  432, 435. 

Within  Acts  of  1891,  c.  4071,  |  3,  provid- 
ing that  if  any  person  is  injured  by  a  railroad 
company  by  the  running  of  locomotives,  cars, 
or  other  machinery,  he  being  at  the  time  an 
employ^  of  the  company,  and  If  the  damage 
is  caused  by  the  negligence  of  another  em- 
ploy^  without  fault  or  negligence  on  the  part 
of  the  person  Injured,  his  employment  shall 
be  no  bar  to  a  recovery,  a  person  who,  al- 
though in  the  employment  of  the  principal 
whose  servant's  negligence  occasioned  the  In- 
Jury,  was  not  when  injured  engaged  in  the 
performance  of  his  duties  as  such  employ^, 
but  had  left  the  scene  of  his  labors  and  was 
engaged  in  the  pursuit  of  his  own  ends,  was 
not  an  "employ^."  Louisville  &  N.  R.  Co.  ▼• 
Wade,  35  South.  863,  864,  46  Fla.  197. 

Employes  on  tbe  Job 

A  building  contract  provided  that  no  or- 
ders for  work  supposed  to  be  "extra"  which 
should  be  given  to  subcontractor  "by  em- 
ployes upon  the  Job"  would  be  recognized  as 
extra  by  the  contractor.  The  contractors 
were  nonresidents,  represented  upon  the  con- 
struction work  by  agents  known  as  superin- 
tendents. Held,  that  the  superintendents  rep- 
resented the  company  upon  the  Job,  and  were 
not  "employes  upon  the  Job"  within  the  con- 
tract McGowan  v.  Gate  City  Malt  Co.,  130 
N.  W.  965,  907,  89  Neb,  10. 


Employed;     Permanently 


EMPLOYED 

See    Capital 
Employed. 

The  word  "employed"  is  a  verb  of  past  or 
present  tense,  and  cannot  be  accurately  used 
potentially  to  indicate  future  action,  unless 
qualified  by  additional  words.  Independent 
Transp.  Co.  t.  Canton  Ins.  Offloei  173  Fed. 
564,565. 
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The  use  of  the  word  "employed**  In  CMl 
Service  Law,  Laws  1899,  p.  807,  c.  370,  |  19, 
reqairing  on  the  pay  roll  of  each  department 
of  tbe  city  the  certificate  of  the  munidpal 
dTll  serrice  commission,  that  the  persons 
named  therein  have  been  appointed  or  "^n- 
ployed"  in  pursuance  of  law,  is  in  distinction 
to  appointed,  and  the  commission  is  not  re- 
quired to  certify  that  the  persons  named  In 
tbe  pay  roll  performed  the  services  entitling 
them  to  receive  the  amount  opposite  their 
respective  names,  or  that  such  persons  per- 
formed services  appropriate  to  the  title  of  the 
positions  assigned  to  them  on 'the  pay  roll; 
but  the  only  duty  imposed  on  the  commission 
is  that  they  certify  that  the  persons  whose 
names  appear  on  the  pay  rolls  are  qualified 
for  appointm^t  or  employment  in  the  posi- 
tions assigned  them  on  the  pay  rolls  and  that 
they  have  been  duly  appointed  thereto. 
People  ex  lel.  Bedford  y.  McWilliams,  106  N. 
I.  Supp.  459,  460,  56  Misc.  Rep.  296. 

The  use  of  the  word  "employed"  in  sec- 
tion 1,  c.  114,  Laws  1891,  providing  that  eight 
hours  shall  constitute  a  day's  work  for  all 
laborers,  workmen,  mechanics,  or  other  per- 
soDS  employed  on  behalf  of  any  city  of  the 
state,  excludes  officers;  an  office  being  dis- 
tinguished from  an  employment,  in  that  it  im- 
plies tenure,  duration,  emolument,  and  duty. 
State  V.  City  of  Ottawa,  113  Pac.  891,  393, 
84  Kan.  100. 

As  nsed  In  section  18,  Act  Cong.  June  26, 
1884,  providing  that  the  individual  liabiUty 
of  a  shipowner  shall  be  limited  to  the  propor- 
tion of  any  or  all  debts  and  liabilities  that 
his  individual  share  of  the  vessel  bears  to  the 
whole,  and  the  aggregate  liabilities  of  all  the 
owners  of  a  vessel  on  account  of  the  same 
shall  not  exceed  the  value  of  such  vessel  and 
freight  pending,  but  providing  that  such  limi- 
tations shall  not  apply  to  wages  of  those  per- 
sons ''employed"  by  said  shipowner,  the  word 
"employed"  is  not  restricted  to  tiiose  only 
who  are  hired  by  the  master  of  the  ship  per- 
sonally. Great  Lakes  Towing  Co.  v.  Mill 
Transportation  Co.,  155  Fed.  11,  20,  83  a  O. 
A.  607,  22  L.  R.  A.  (N.  8.)  769. 

As  engaged  la 

"To  be  'employed'  in  any  thing  means 
not  only  the  act  of  doing  it,  but  also  to  be 
engaged  to  do  it;  to  be  under  contract  or 
orders  to  do  it"  United  States  v.  Morris,  14 
Pet  (39  U.  S.)  463,  475,  10  L.  Ed.  543. 

An  employ^  under  16  years  of  age  "per- 
mitted to  operate"  dangerous  machinery  pro- 
hibited by  Labor  Law,  {  81,  as  amended  by 
Laws  1899,  c  192,  §  1,  is  "employed  in  viola- 
tion of  law"  v^thin  an  employer's  liability 
policy,  excepting  liability  for  injury  to  one 
so  employed;  "employ,"  when  so  used,  having 
a  broader  meaning  than  "hiring,"  and  mean- 
ing "to  have  in  service,  to  cause  to  be  en- 
gaged in  doing  something."  Buffalo  Steel  Co. 
V.  JEtna  life  Ins-  Co.,  136  N.  Y.  Supp.  977, 
aS2. 


A  diild  is  not  "employed,**  within  the 
meaning  of  the  statute  prohibiting  the  em- 
ployment of  children  in  certain  manufactur- 
ing establishments,  until  he  is  put  to  work. 
Merely  to  employ  a  child  to  work  does  not 
complete  the  offense.  State  v.  Dedc,  83  S.  W. 
314,  816,  108  Mo.  App.  292. 

A  statute  authorizing  payment  of  a  speci- 
fied sum  to  a  court  reporter  for  every  day  he 
is  "employed,"  does  not  restrict  a  reporter's 
compensation  to  the  time  during  which  he  is 
actually  taking  testimony.  Ferguson  v.  Pot- 
tawattamie County,  101  N.  W.  733,  734,  126 
Iowa,  108. 

An  attorney  is  "employed"— that  is,  he  is 
engaged  in  his  professional  capacity  as  a 
lawyer  or  counselor — when  he  is  listening  to 
his  client's  preliminary  statement  of  his  case, 
or  when  he  is  giving  advice  thereon.  Just  as 
truly  as  when  he  is  drawing  his  dienfs 
pleadings  or  advocating  his  client's  cause  in 
open  court  Sheehan  v.  Allen,  74  Pac  245, 
247,  67  Kan.  712  (quoting  Denver  Tramway 
Co.  v.  Owens,  36  Pac.  848,  855,  20  Colo«  107, 
128). 

Where  it  appeared  that  plaintiff  was  di- 
rected by  his  employer  to  run  a  gin  stand, 
and  was  paid  a  daily  wage  for  doing  such 
work,  it  was  not  error  to  hypothesize  a 
charge  on  the  Jury's  belief  from  the  evidence 
that  "plaintiff  was  employed  by  defendants  to 
run  the  gin  stand  in  their  gin";  the  word 
"employed"  not  always  being  synonymous 
with  "hired,"  and  sometimes  meaning  to  be 
occupied  or  engaged  in  performance  of  a  duty 
or  undertaking.  Davis,  Pruner  &  Howell  v. 
Woods  (Tex.)  143  S.  W.  950,  951. 

Employed  In  buying  and  selling  ehat- 
tels 

Where  a  bank  carried  a  person  for  the 
money  he  used  in  buying  and  shipping  stock 
to  market,  and  returns  for  the  sales  were 
made  to  the  bank,  and  the  statement  for 
money  received,  placed  to  his  credit,  and 
certain  stock  belonging  to  him  was  shipped  in 
the  name  of  the  bank  for  its  protection 
against  loss  for  money  furnished  to  buy 
stock,  the  bank,  at  the  most,  was  merely  act- 
ing as  agent  for  the  other,  and  the  transac- 
tion was  not  within  Rev.  St  1899,  §  1291,  pro- 
hibiting a  bank  to  "employ  its  oioney  in  trade 
or  commerce  by  buying  and  selling  chattels." 
GrifBn  v.  Wabash  R.  Co.,  91  S.  W.  1015, 1016, 
115  Mo.  App.  549. 

Umployed  in  oonuneroe 

See  Commerce;  Interstate  Commerce. 
Employed  in  meduuile  arts 

A  fiiUshed  manufactured  product  entire- 
ly completed  in  the  fall  of  one  year,  and  as 
to  which  nothing  further  remained  to  be 
done  except  to  be  sold  when  the  opportunity 
offered,  and  which  is  stored  because  not 
sold  until  the  following  April,  is  not  "em- 
ployed in  the  mechanic  arts"  on  the  1st  day 
of  that  April,  within  the  meaning  of  Rev. 
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St  1883,  c.  6,  §  14,  providing  tliat  all  per- 
sonal property  employed  in  the  mechanic 
arts  shall  be  taxed  in  the  town  where  so 
employed.  Inhabitants  of  New  Limerick  v. 
Watson,  57  Atl.  79,  80,  98  Me.  379. 

Kev.  St.  1903,  c.  9,  §  13,  par.  1,  provides 
that  personal  property  employed  in  the  me- 
chanic arts  shall  be  taxed  in  the  town  where 
employed,  provided  the  owner  occupies  any 
store,  shop,  mill,  or  wharf  therein  for  the 
purpose  of  such  employment.  A  corporation 
owned  and  operated  in  the  town  of  O.,  which 
was  located  on  the  opposite  side  of  the  river 
from  the  town  of  B.,  a  mill  for  the  manufac- 
ture, by  mechanical  and  chemical  processes, 
of  soda  pulp  from  pulp  wood.  On  the  same 
side  of  the  river  it  also  had  a  cutting  up 
sawmill  and  piling  ground.  On  the  opposite 
side  of  the  river,  in  B.,  it  had  another  cut- 
ting up  sawmill  and  piling  ground.  Pulp 
wood  out  of  which  the  soda  pulp  was  manu- 
factured was  driven  down  the  river  in  log 
lengths  to  a  boom  above  the  mill  from  which 
some  of  the  logs  were  let  down  into  a  boom 
on  the  O.  side  of  the  river,  taken  out  and 
cut  up  and  used  in  the  mill  or  piled  in  the 
piling  ground,  while  other  logs  were  let  down 
intb  a  boom  on  the  B.  side  of  the  river,  taken 
out  and  cut  up  and  piled  on  the  B.  piling 
ground,  from  where  they  were  taken  across 
the  river  in  the  winter  on  the  ice  to  the 
mill  or  piling  ground  on  that  side.  The  town 
of  B.  taxed  pulp  wood  which  had  been  cut 
up  and  piled  on  the  B.  piling  ground  but 
which  had  not  been  removed  to  the  O.  side 
during  the  previous  winter  because  the  pil- 
ing ground  on  that  side  was  full.  Held,  that 
the  pulp  wood  was  not  taxable  by  the  town 
•  of  B.  as  being  employed  in  the  mechanic  arts 
in  that  town.  Inhabitants  of  Bradley  v. 
Penobscot  Chemical  Fibre  Co.,  71  Atl.  887, 
888,  104  Me.  276. 

Toothpicks  stored  by  a  manufacturer 
thereof  In  a  storehouse  preparatory  to  ship- 
ment in  the  general  course  of  business  are 
not  taxable  under  Rev.  St  c.  9,  §  13,  par.  1, 
as  amended  by  Pub.  Laws  1909,  c.  4,  as  x>cr- 
sonalty  ''employed  in  mechanic  arts."  In- 
habitants of  Peru  V.  Forster's  Estate,  83  Atl. 
tJ70,  671,  109  Me.  226. 

Logs  and  lumber  used  at  a  mill  for  man- 
ufacture of  boxes  for  the  manufacturer's  use 
in  shipping  explosives  are  taxable  as  person- 
alty **employed  in  the  mechanic  arts,"  within 
Kev.  St  c.  9,  §  13,  par.  1,  in  the  town  where 
the  mill  is  located.  Inhabitants  of  Boothbay 
V.  B.  I.  Du  Pont  De  Nemours  Powder  Co.,  83 
Atl.  663,  664,  109  Me.  236. 

Employed  in  trade* 

Toothpicks  stored,  by  a  manufacturer 
thereof  in  a  storehouse  preparatory  to  ship- 
ment in  the  general  course  of  business  are 
not  taxable  under  Rev.  St  c.  9,  §  13,  par.  1, 
as  amended  by  Pub.  Laws  1909,  c.  4,  as  per- 
sonalty "employed  in  trade."  Inhabitants  of 
Peru  V.  Forster's  Estate,  83  Atl.  670,  671, 
109  Me.  226. 


Where  an  inhabitant  of  another  town 
owned  a  wood  lot  in  the  town  of  B.  from 
which  he  cut  wood  and  hauled  it  to  a  wharf 
in  B.  and  piled  it  up  to  await  shipment  to 
a  particular  place  when  the  river  opened 
for  navigation,  where  it  remained  on  April 
1st,  the  day  when  taxes  were  assessed,  it 
was  not  assessable  by  B.  within  Rev.  St 
Me.  c.  6,  i  14,  d.  1,  providing  that  all  per- 
sonal property  "employed  in  trade,"  etc., 
shall  be  taxed  in  the  town  where  so  em- 
ployed on  the  1st  day  of  each  April,  provided 
that  the  owner  so  employing  it  occupies  any 
wharf,  etc.,  for  the  purpose  of  such  employ- 
ment Creamer  v.  Inhabitants  of  Bremen,  40 
Atl.  555,  557,  91  Me.  508  (citing  and  distin- 
guishing Gower  v.  Inhabitants  of  Jonesboro, 
21  Atl.  846,  83  Me.  142). 

Where  a  corporation  doing  business  in 
Portland  owned,  occupied,  and  used  a  saw- 
mill in  F.,  and  also  owned  a  large  quantity 
of  logs  in  another  county  destined  for  that 
mill  and  which  were  in  fact  sawed  there 
during  the  season  of  1897  but  did  not  arrive 
there  until  after  June  1st  of  that  year,  they 
were  "employed  in  trade"  on  April  1,  1897, 
within  the  meaning  of  Rev.  St  c.  6,  §  14, 
providing  that  all  personal  property  employ- 
ed in  trade  shall  be  taxed  in  the  town  where 
so  employed  on  the  1st  day  of  April,  if  the 
owner  or  agent  so  employing  it  occupies  a 
mill,  etc.,  therein  for  the  purpose  of  such 
employment.  Inhabitants  of  Farmlngdale  v. 
Berlin  Mills  Co.,  45  Atl.  39,  40.  93  Me.  333 
(citing  and  adopting  Inhabitants  of  Ellsworth 
V.  Brown,  53  Me.  519). 

Employed  on.  railroad 

Where  an  employ^  in  railroad  shops  on 
going  from  his  work  passed  along  a  track  150 
feet  from  a  crossing  used  by  employes  for 
many  years  with  the  consent  of  the  company, 
and  then  attempted  to  go  around  a  train  on 
the  track,  and  fell  and  was  killed  by  the  train, 
he  was  not  "connected  with  or  employed  on" 
the  railroad  within  Railroad  Law,  §  83,  pro- 
hibiting any  person  not  connected  with  or 
employed  on  a  railroad  from  walking  on 
tracks  except  at  crossings,  and  the  company 
owed  him  only  the  duty  to  refrain  from 
wantonly  injuring  him.  Mclntyre  v.  Long 
Island  R.  Co.,  135  N.  Y.  Supp.  309,  310,  150 
App.  Div.  783. 

Employed  in  any  of  tHe  works 

A  contract  for  government  work  pro- 
vided that  if  the  contractor  should  fail  to 
prosecute  the  work  or  begin  the  delivery  of 
material  in  such  manner  as  to  insure  a  full 
compliance  within  the  time  limit,  or  if  any 
question  should  arise  as  to  whether  the  con- 
tractor was  properly  carrying  on  the  con- 
tract in  its  true  intent  and  meaning,  and  on 
Ills  neglect  or  refusal  after  notice  to  provide 
means  for  a  more  energetic  compliance  with 
the  contract,  the  Secretary  of  the  Interior 
might  suspend  the  work  and  take  possession 
of  all  machinery,  tools,  appliances,  and  ani- 
mals "employed  on  any  of  the  works,"  and 
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all  "materials  belonging  to  the  contractor  de- 
livered on  the  ground,"  and  use  the  same  to 
complete  the  work.  Hela,  that  on  the  termi- 
nation of  the  contract  the  Secretary  of  the 
Interior's  right  to  take  possession  of  ma- 
chinery, tools,  appliances,  and  animals  was 
not  limited  to  those  employed  by  the  con- 
tractor, but  included  all  that  were  **employed 
on  any  of  the  works,"  by  any  one,  whether 
contractor  or  subcontractor.  Tinker  &  Scott 
r.  United  States  Fidelity  &  Guaranty  Co., 
1G9  Fed.  211,  215. 

Employed  witlilm  tlie  state 

To  render  a  corporation  liable  to  a  fran- 
chise tax  under  section  182  of  the  tax  law 
as  amended,  imposing  such  a  tax  on  the  capi- 
tal of  a  corporation  "employed  within  the 
state,"  it  must  be  doing  business  in  the  state, 
and  must  have  capital  stock  employed  within 
the  state  during  the  year  for  which  the  tax 
is  assessed.  Where  the  capital  stock  of  a 
corporation  was  used  for  the  precise  pur- 
pose specified  in  the  certificate  of  incorpora- 
tion, it  was  "employed"  rather  than  *'inve8t- 
ed"  within  the  state  so  as  to  render  it  liable 
to  a  franchise  tax  under  said  section.  Peo- 
ple ex  rei.  Yandervoort  Realty  Go.  y.  Olynn, 
8T  N.  E.  434,  435,  194  N.  Y,  387. 

A  tract  of  200  acres  of  land  belonging  to 
a  corporation,  upon  part  of  which  34  dwell- 
ing houses  are  built  and  earning  an  annual 
rental  of  $74200,  and  the  balance  of  which 
is  held  for  sale  as  soon  as  a  satisfactory 
price  can  be  obtained,  is  "employed,"  within 
the  meaning  of  Tax  liaw,  Laws  1896,  p.  856, 
a  908,  §  182,  imposing  a  franchise  tax  on 
corporations,  to  be  computed  upon  the  basis 
of  the  amount  of  their  capital  stock  employed 
within  the  state.  People  ex  rel.  Stelnway  & 
Sons  V.  Kelsey,  96  N.  Y.  Supp.  42,  44,  108 
App.  Div.  138. 

Within  Laws  1898,  c.  908,  §  182,  providing 
that  every  corporation  Incorporated  in  this 
state  shall  pay  annual  tax,  to  be  computed  on 
the  basis  of  the  amount  of  its  capital  stock 
"employed"  within  this  state,  the  capital 
stock  of  a  corporation,  represented  by  the 
several  pieces  of  real  estate  owned  by  it,  is 
"employed";  and  the  corporation  is  liable 
for  the  tax  though  it  is  really  merely  a  hold- 
ing corporation  for  an  individual,  and  it  is 
merely  employing  the  property  as  he  would 
have  employed  it  had  the  title  remained. 
People  ex  rel.  Waclark  Realty  Co.  v.  Wil- 
liams, 91  N.  E.  266,  267,  198  N.  Y.  64,  28  U 
K  A.  (N.  S.)  371. 

A  corporation  organized  to  buy  and  sell 
real  estate  and  erect  buildings  thereon  "cm- 
ployed"  its  capital  in  this  state  from  the  time 
It  purchased  realty  for  the  purpose  of  erect- 
ing a  building  thereon  within  the  meaning 
of  Tax  Law  requiring  every  corporation  to 
pay  to  the  State  Treasurer  an  annual  tax, 
to  be  computed  upon  the  basis  of  the  amount 
of  its  capital  stock  employed  during  the 
preceding  year  within  the  state;  it  not  being 


essential  that  it  should  have  completed  the 
buildings  and  received  rents  therefrom  in  or- 
der to  employ  its  capital  in  the  state  within 
the  statute.  People  ex  rel."  Fifth  Ave.  Bldg. 
Co.  V.  Williams,  91  N.  E.  638,  640,  198  N.  Y. 
238,  139  Am.  St  Rep.  809. 

The  value  of  the  rolling  stock  of  a  do- 
mestic railroad  corporation  is  capital  "em- 
ployed within  the  state,"  unless  such  stock 
is  used  exclusively  outside  of  the  state.  Peo- 
ple ex  rel.  New  York  Cent.  &  H.  R.  R.  Co. 
V.  Knight,  65  N.  E.  1102,  1104,  173  N.  Y.  255. 

A  corporation  whose  only  business  is 
owing  and  managing  an  apartment  house 
within  the  state  is  employing  its  capital 
stock  within  the  state,  and  is  taxable  under 
Tax  Law,  providing  for  the  assessment  of  a 
franchise  tax  against  corporations,  to  be 
computed  upon  the  basis  of  the  amount  of 
their  capital  stock  "employed  within  the 
state."  People  ex  reL  Hubert  Apartment 
Ass'n  V.  Kelsey,  96  N,  Y.  Supp.  745,  746,  110 
App.  Div.  617. 

Where  the  entire  capital  of  a  foreign 
corporation  was  invested  in  a  building  with- 
in the  state  and  employed  in  the  care  and 
management  of  the  same  and  the  collection 
of  the  rents,  the  net  income  being  devoted 
to  dividends,  this  fund  was  subject  to  taxa- 
tion as  being  "employed  within  the  state" 
under  the  purview  of  Laws  1896,  p.  856,  c. 
908,  «§  181,  182,  imposing  license  taxes  on 
foreign  corporations.  People  ex  rel.  Wall  & 
H.  St.  Realty  Co.  v.  MUler,  73  N.  E.  1102, 
1103,  181  N.  Y.  328. 

A  corporation  organized  for  the  purpose 
of  taking  title  to  unimproved  city  real  estate 
owned  by  tenants  in  common  so  as  to  ex- 
ecute a  mortgage  thereon  to  pay  past  due 
mortgages  and  taxes  and  hold  the  same  for 
sale  is  not  liable  to  the  franchise  tax  imposed 
under  Tax  Law,  §  182,  on  capital  of  a  cor- 
poration "employed  within  this  state."  Peo- 
ple ex  rel.  Ft  George  Realty  Co.  v.  Miller, 
71  N.  E.  463,  464,  179  N.  Y.  49. 

Where  a  foreign  banking  corporation, 
maintaining  its  principal  office  in  the  state 
and  branches  and  agencies  in  other  states, 
carries  on  the  business  of  selling  itJi#wn  drafts 
on  its  own  branches  and  agencies,  which  in 
turn  draw  upon  the  principal  office  for  reim- 
bursement and  also  to  pay  for  such  drafts 
as  have  been  sold,  thereby  becoming  indebt- 
ed to  the  main  office,  which  uses  such  in- 
debtedness for  the  payment  of  any  further 
drafts  that  may  be  drawn  and  sold  by  it, 
such  credits  and  evidences  of  Indebtedness 
were  taxable  as  capital  "employed"  and  in- 
vested within  the  state.  People  ex  rel.  In- 
ternational Banking  Corp.  v.  Raymond,  102 
N.  Y.  Supp.  85,  86,  117  App.  Div.  62. 


In  section  161,  Crimes  Act,  the  terms 
"employe  or  agent  of  any  individual,"  on  the 
one  hand,  and  "employer,"  on  the  other,  are 
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correlative;  so  that,  when  the  employes  or 
agents  of  an  Individual  embezzle  his  mon- 
ey, they  embezzle  the  money  of  their  "em- 
ployer," within  the  intendment  of  the  law. 
State  V.  Barr,  38  Atl.  817,  818,  61  N.  J.  Iaw, 
131. 

A  stockholder  in  a  corporation  which  em- 
ploys tinners  is  not  an  "employer  of  labor" 
within  the  meaning  of  a  by-law  of  a  labor  un- 
ion which  admits  to  its  membership  master 
tinners,  described  by  such  by-law  as  em- 
ployers of  labor.  J.  F.  Parkinson  Co.  v. 
Building  Trades  Council  of  Santa  Clara  Coun- 
ty, 98  Pac.  1027,  1030,  154  Cal.  581,  21  L.  R. 
A.  (N.  S.)  550,  16  Ann.  Cas.  1165. 

The  Secretary  of  State  without  notice  to 
a  corporation  dissolved  it  and  caused  its 
name  to  be  stricken  from  his  records.  There- 
after an  employ^  who  had  no  knowledge  of 
its  dissolution  was  injured  and  served  timely 
notice  in  writing  addressed  to  the  corpora- 
tion of  the  time,  place,  and  cause  of  the  in- 
jury on  its  president  and  manager,  who  was 
also  one  of  its  two  trustees  and  stockholders. 
Held,  that  conceding  that  the  entry  by  the 
Secretary  of  State  on  his  records  of  a  nota- 
tion that  the  corporation  was  dissolved  ter- 
minated its  corporate  existence,  and  that  un- 
der Rem.  &  Bal.  Code,  §  3715d,  providing  that 
the  trustees  of  such  a  dissolved  corporation 
shall  hold  title  to  the  property  for  the  bene- 
fit of  its  stockholders  and  creditors,  the  trus- 
tees became  the  employer  within  Laws  1905, 
c.  84,  requiring  notice  of  injury  to  be  given 
to  the  employer,  the  notice  given  was  suffi- 
cient Jones  V.  Francis,  127  Pac.  307,  309,  70 
Wash.  676. 

EMPIiOYIKO  PLUMBER 

"Master  plumbers"  and  "employing 
plumbers"  are  one  and  the  same,  those  who 
do  not  hold  themselves  out  as  personally  do- 
ing the  work,  but  as  contracting  to  furnish 
the  materials  and  to  do  the  work  through 
others,  while  "journeyman  plumbers"  are 
those  skilled  in  the  calling  and  holding  them- 
selves out  as  able  and  willing  to  do  the  work 
themselves.  Felton  y.  Atlanta,  61  S.  E.  27, 
28,  4  6a.  App.  183. 

EMPLOTMEKT 

See  By  Nature  of  his  Employment;  Com- 
mon Employment;  Course  t)f  Employ- 
ment; Deprive  of  Employment;  Perma- 
nent Employment;  Professional  Em- 
ployment; Quasi  Public  Employment; 
Scope  of  Employment;  Under  the  Or- 
ders or  Employment  of;  Worldly  Busi- 
ness or  Employment. 

Other  employment,  see  Other. 

Where  the  general  manager  of  a  corpora- 
tion, on  one  of  its  employes  being  injured,  di- 
rected an  employ^  to  call  a  physician,  and 
placed  the  injured  employ§  under  such  physi- 
cian's care,  and  did  not  countermand  the  first 
employment,  though  he  knew  the  physician 
was  continuing  to  attend  the  employ^,  there 


was  an  employment  of  the  physician  as  to  his 
entire  services.  Freeman  v.  Junge  Baking 
Co.,  103  S.  W.  565,  126  Mo.  App.  124. 

Under  Laws  1904,  p.  8,  c.  9,  i  1,  provid- 
ing that  in  every  public  department  and  up- 
on all  public  works,  etc.,  honorably  discharg- 
ed veterans  of  the  Civil  War  who  are  citi- 
zens and  residents  of  the  state  shall  be  enti- 
tled to  preference  in  appointment  and  "em- 
ployment," etc,  a  position  as  janitor  of  a 
courthouse  is  one  by  appointment  or  employ- 
ment. Kitterman  v.  Board  of  Sup*rs  of  Wa- 
pello County,  115  N.  W.  13,  15, 137  Iowa,  275. 

The  phrase  "while  in  the  employment" 
is  not  synonymous  with  "in  the  scope  of  em- 
ployment" The  line  is  not  always  easy  to 
draw,  but  if  not  drawn  the  employer  is  made 
responsible  for  every  tort  committed  by  the 
employ^  during  the  time  of  employment. 
Stewart  v.  Cary  Lumber  Co.,  59  S.  B.  645, 
567,  146  N.  C.  47  (dissenting  opinion). 

As  appointment 

In  the  common  acceptation,  the  meaning 
of  the  words  "appointment'*  and  "employ- 
ment" is  quite  different  An  officer  is  usual- 
ly appointed,  while  a  i>erson  employed  is 
spoken  of  as  an  "employ^,"  and  but  rarely, 
if  ever,  as  an  "officer."  The  Century  Dic- 
tionary defines  ^'appointment"  as  "the  act 
of  appointing,  designating,  or  placing  in  of- 
fice. An  office  held  by  a  person  appointed." 
Among  the  definitions  given  to  those  words 
by  the  courts  are  the  following:  "  'Appoint- 
ment* is  the  designation  of  a  person  by  the 
person  having  authority  therefor  to  dis- 
charge tMe  duties  of  some  office  or  trust." 
State  V.  New  Orleans,  41  La.  Ann.  156,  6 
South.  592.  "Where  the  selection  of  an 
officer  is  referred  to  some  functionary,  it  is 
called  an  'appointment*"  Speed  v.  Craw- 
ford, 60  Ky.  207.  The  definition  of  "em- 
ploy6,**  as  given  by  the  Century  Dictionary, 
is:  "One  who  works  for  an  employer;  a  per- 
son working  for  salary  or  wages;  applied  to 
any  one  so  working  but  usually  only  to 
clerks,  workmen,  laborers,  etc.,  and  but  rare- 
ly to  the  higher  officers  of  a  corporation  or 
government  or  to  domestic  servants.'*  In  re 
Cortland  Manufacturing  Co.  (Sup.)  45  N.  Y. 
Supp.  630,  an  "employ^**  Is  defined  to  be  a 
person  who  is  employed;  one  who  works  for 
wages  or  a  salary.  In  Palmer  v.  Van  Sant- 
voord,  153  N.  Y.  612,  47  N.  E.  915,  38  L.  R. 
A.  402,  the  court  held:  "An  employ^  is  one 
who  works  for  an  employer;  a  person  work- 
ing for  a  salary  or  wage.  The  word  is  ap- 
plied to  any  one  so  working,  but  usually  only 
to  clerks,  workmen,  laborers,  etc.,  and  but 
rarely  to  officers  of  a  government  or  corpora- 
tion." United  States  v.  Schlierhohs,  137  Fed. 
616,  624. 

Hiring;  distingnished 

"The  word  'employment,*  when  used  in 
respect  to  a  servant  or  hired  hand,  is  equiv- 
alent to  ^hiring,*  which  implies  a  request  and 
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a  contract  for  compensation.'*  State  v.  Deck, 
S3  S.  W.  314,  315,  108  Mo.  App.  292  (quoting 
pnd  adbpting  definition  in  State  v.  Foster,  37 
Iowa,  404;  McCluskey  v.  Cromwell,  11  N.  Y. 
5d3). 

Laws  1005,  p.  146,  c  18,  {  2,  provides  that 
tbe  railroad  commission  may  api>oint  a  sec- 
retary at  a  salary  of  not  more  than  $2,000 
per  annum,  appoint  such  clerks  as  may  be 
necessary  at  a  salary  not  exceeding  a  maxi- 
mum amount,  "and  such  other  persons  as  ex- 
perts as  may  be  necessary  to  perform  the 
duties  that  may  be  required  of  them  by  the 
act"  Section  12  requires  the  commission  as 
early  as  practicable  to  ascertain  the  amount 
of  money  expended  per  mile  in  the  construc- 
tion and  equipment  of  every  railroad  in 
Washington,  the  amounts  paid  the  officers 
of  railroad  and  express  companies  for  sal- 
aries, and  wages  of  employes,  and  for  this 
purpose  authorizes  employment  of  sworn  ex- 
perts to  make  the  inspection  and  to  assist  the 
commission.  Held,  that  the  commission  had 
anthority  to  employ  an  exi)ert  in  ascertain- 
ing the  cost  of  the  construction  of  railroads 
and  to  fix  a  salary  which  in  the  absence  of 
fraud  could  not  be  reviewed  by  the  State  Au- 
ditor, under  Ballinger's  Ann.  Codes  &  St  { 
134,  siibd.  1,  authorizing  the  Auditor  to  au- 
dit, adjust,  and  settle  all  claims  against  the 
state  except  such  as  may  be  expressly  re- 
quired by  law  to  be  audited  and  settled  by 
other  officers  or  persons.  As  stated  in  Mc^ 
Cluskey  v.  Cromwell,  11  N.  Y.  503,  to  "em- 
ploy Is  to  'engage'  in  one*s  service;  to  use  as 
an  agent  or  substitute  in  transacting  busi- 
ness: to  commission  or  intrust  with  the  man- 
agement of  one's  affairs;  and  when  used  in 
respect  to  a  servant  or  hired  laborer  is  equiv- 
alent to  hiring  which  implies  a  request,  and 
a  contract  for  a  compensation,  and  has  but 
this  one  meaning  in  the  ordinary  affairs  and 
business  of  life."  State  ex  rel.  Gillette  v. 
Clausen,  87  Pac.  498,  499,  44  Wash.  437. 

Office  dl •tiiignished 

See  Office;  Officer. 

EMPOWER 

"Empowered"  means  authorized.  Bacon 
V.  Davis,  08  Pac.  71,  77,  9  Cal.  App.  83. 

The  word  "empowered,"  as  used  in  Act 
May  23,  1899  (P.  L.  277),  art  12,  §  2,  pro- 
viding that  "any  city  which  now  has  the  ti- 
tle to  any  water,  gas,  or  electric  light  works 
•  ♦  •  is  hereby  'empowered*  to  create  a 
department  to  be  called  the  water  and  light 
department,"  is  a  grant  of  authority  rather 
than  a  command  to  exercise  it.  Common- 
wealth V.  Heller,  67  Atl.  925,  926,  210  Pa.  65. 

EMPTOR 

See  Caveat  Emptox; 


EMPTY 

A  manufacturer's  stamped  package  la 
not  "emptied,"  within  section  13  of  the  Oleo- 
margarine Act,  making  it  the  duty,  subject  to 
a  fine  for  violation  thereof,  of  the  person  in 
whose  hands  the  paclcage  is  when  emptied,  to 
destroy  the  stamps  thereof,  where  it  still  con- 
tains a  pound  package  put  up  by  the  retail- 
er out  of  its  original  contents.  United  States 
V.  Knott,  151  Fed.  925,  926. 

Where,  in  an  action  for  Injuries  to  a 
servant  by  the  derailment  of  a  car,  it  appear- 
ed that  the  car  was  "emptied"  of  its  con- 
tents by  "dumping,"  which  was  accomplished 
by  pulling  a  lever,  an  instruction  that,  if 
plaintiff  "emptied"  the  slate  from  the  car  at 
the  place  of  derailment,  he  was  guilty  of  con- 
tributory negligence,  was  sufficiently  covered 
by  the  plea,  which  alleged  that  plaintiff 
"dumped  the  car."  The  words  "dumped" 
and  "emptied"  are  synonymous.  Redus  v. 
Mllner  Coal  &  R.  Co.,  41  South.  634,  635,  148 
Ala.  665. 

ENACT 

"The  word  'resolved'  is  as  potent  to  de- 
clare the  legislative  will  as  the  word  'en- 
acted.' "  A  Joint  resolution  enacted  by  the 
words,  "Be  it  resolved,"  etc.  is  a  sufficient 
compliance  with  the  mandatory  provision  of 
Const,  art  3,  §  16,  requiring  all  laws  to  be 
enacted  by  the  words,  "Be  it  enacted,"  etc. 
Smith  V.  Jennings,  45  S.  E.  821,  823,  825, 
67  S.  C.  324  (quoting  Swann  v.  Buck,  40 
Miss.  268)  ;  Swann  v.  Buck,  40  Miss.  268* 
269,  293. 

The  words  "revived,  saved,  and  en- 
acted," as  used  in  a  law  declaring  that 
"all  acts  of  assembly  of  this  province,  made 
and  enacted  at  any  time  before  the  session  of 
the  assembly,  begun  and  held  at  the  port  of 
Annapolis  on  the  26th  of  April,  1704,  to  be 
repealed  and  made  void,  except  Acts  1702, 
c.  1,  and  Acts  1696,  c.  24,  and  except  the  act 
for  keeping  good  rules  and  order  in  the  port 
ct  Annapolis,  and  which  are  not  revived, 
saved,  and  en^acted,  this  present  session  of 
assembly,"  mean  such  acts  as  had  been  ex- 
pressly revived  and  enacted,  otherwise  the 
language  would  have  been,  "which  are  not 
hereby  revived";  to  revive  a  law  by  repeal- 
ing a  repealing  law,  not  being  to  "enact"  it. 
State  V.  Bank  of  Maryland  (Md.)  6  Gill  & 
J.  205,  224,  26  Am.  Dec.  661. 

ENACTING  CUIVSE 

The  "enacting  clause"  of  a  statute  is 
that  part  which  enacts  any  rule  or  regula- 
tion, no  matter  what  place  it  occupies  in  the 
statute.  MackmuU  v.  Brandleln,  137  N.  Y. 
Supp.  607,  611,  152  App.  Dlv.  733. 

The  "enacting  clause"  of  a  statute,  with- 
in the  rule  that  If  exceptions  are  stated  in 
the  enacting  clause  it  will  be  necessary  to 
negative  them  in  order  that  the  desci'iption 
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place  It  at  tbe  end  of  his  testamentary  pro- 
visions, bnt  that  he  has  in  fact  placed  it  In 
such  proximity  thereto  as  to  constitute  a  sub- 
stantial compliance  with  this  requirement  of 
the  statute.  While  a  slight  space  such  as  a 
single  line  or  even  more  might  be  left  blank 
between  the  written  matter  and  the  name 
without  Impairing  the  validity  of  the  will, 
yet  to  leave  blank  an  entire  page  between  the 
two  would  indicate  a  disregard  of  the  re- 
quirements of  the  statute,  whether  resulting 
from  ignorance  or  Intention  which  would 
prevent  its  admission  to  probate.  An  alleged 
will  was  written  on  a  printed  form  consist- 
ing of  four  pages  folded  in  the  middle  as  or- 
dinary legal  cap,  and  dispositive  parts  of  the 
will  were  written  on  the  blank  portion  of  the 
first  page  and  on  about  one-fourth  of  the 
blank  portion  of  the  second  page.  The  print- 
ed form  was  prepared  to  be  twice  folded 
from  the  top  to  the  bottom,  and  across  the 
face  of  the  paper  as  so  folded  and  at  the 
top  thereof  was  testator's  signature.  Held, 
that  the  will  was  invalid  as  not  fulfilling  the 
requirements  of  Glv.  Code,  §  1276,  requiring 
every  will  other  than  nuncupative  or  olo- 
graphic to  be  subscribed  at  the  end  thereof 
by  the  testator.  In  re  Seaman's  Estate,  80 
Paa  700,  702,  146  GaL  455,  106  Am.  St.  Rep. 
53,  2  Ann.  Cas.  726  (citing  McGuire  Y.  Kerr, 
2  Bradf .  Sur.  [N.  Y.]  244 ;  Sisters  of  Oharlty 
of  SL  Vincent  de  Paul  v.  Kelly,  67  N.  Y.  409 ; 
In  re  O'Nell's  Will,  91  N.  Y.  522 ;  In  re  An- 
drews' Will,  66  N.  E.  529,  162  N.  Y.  1,  48  L. 
R.  A.  662,  76  Am.  St  Rep.  294;  Soward  v. 
Soward,  1  Duv.  [62  Ky.]  126). 

A  will  is  not  signed  at  the  end  thereof, 
within  Rev.  St  1892,  f  5916,  when  it  is  writ- 
ten by  the  party  making  it  on  a  printed 
blank  form  containing  a  testimonium  clause, 
with  blanks  for  the  name  of  the  place  and 
the  date  of  execution,  which  he  fills,  and  Im- 
mediately following  a  blank  line  for  the 
signature,  which  he  leaves  blank,  though  he 
has  written  his  name  in  the  attestation 
clause,  immediately  following  the  testimo- 
nium clause,  in  a  blank  left  for  the  name  of 
testator,  and  may  have  intended  such  act  as 
a  signing.  Sears  v.  Sears,  82  N.  E.  1067, 
1068,  77  Ohio  St.  104,  17  L.  R.  A  (N.  S.)  353, 
11  Ann.  Gas.  1008. 

A  will  was  written  on  a  blank  form, 
folded  in  the  middle,  and  containing  three 
ruled  pages  marked  with  a  printed  heading. 
There  were  numerous  testamentary  clauses, 
and  one  naming  the  executor,  oceupyiug  the 
first  and  a  portion  of  the  second  page.  Then 
a  blank  space  was  left  between  such  clauses 
and  the  testimonium  clause  at  the  bottom  of 
page  3.  At  the  end  of  the  testimonium  clause 
testatrix  signed  her  name.  Immediately  fol- 
lowing which  was  the  attestation  clause  sign- 
ed by  two  witnesses.  There  was  no  testa- 
mentary provision  after  her  signature.  Held, 
that  the  will  was  signed  at  the  end  thereof, 
as  required  by  Rev.  St  {  5916.    Mader  v., 


Apple,  89  N.  E.  37,  39,  80  Ohio  St  691,  23  U 
R.  A.  (N.  S.)  515,  131  Am.  St  Rep.  719. 

ENDANGER 

"Endanger"  means  exposure  to  Injury 
coming  from  without,  as  well  as  within  a  giv- 
en place  or  object;  such  being  its  meaning 
In  87  Ohio  Laws,  p.  161,  prohibiting  the  em- 
ployment of  any  child  under  the  age  of  16 
years  at  an  occupation  whereby  its  life  or 
limb  is  endangered.  Frank  Unnewehr  Go.  v. 
Standard  Life  &  Accident  Ins.  Qo^  176  Fed. 
16,  20,  99  G.  a  A  49a 

ENDARTERITIS 

"Endarteritis**  is  an  inflammation  of  the 
inner  cores  of  an  artery.  Heyzer  v.  Morris, 
97  N.  y.  Supp.  131,  132,  UO  App.  Dlv.  313. 

ENDEAVOR 

See  Would  Endeavor. 

ENDOCARDITIS 

According  to  expert  testimony  "endocar- 
ditis'* is  an  inflammation  of  the  heart  lining, 
and  interferes  with  the  action  of  that  organ 
so  as  to  enlarge  or  cause  leakage  of  the 
valves,  and  make  it  beat  faster.  *'The  doc- 
tors agreed  that  this  disease  results  from 
general  infection,  attended  by  a  rise  of  tem- 
perature ;  and  one  of  those  called  by  defend- 
ant was  of  opinion  that  a  person  will  die  in 
a  few  days  from  acute  endocarditis,  but 
may  survive  months  or  years  with  the  disease 
when  chronic."  Schroeder  v.  Ghicago  &  N. 
W.  B.  Co.,  103  N.  W.  985,  988,  128  Iowa,  365. 

ENDORSE--ENDORSEMENT 

See  Indorse — Indorsement. 

ENDOW 

ENDOWlfEHT 

An  exemption  from  taxation  of  the  "en- 
dowment or  fund  of  any  religious  society^ 
college,  etc.,"  has  been  held  not  to  Include  an 
endowment  of  a  religious  society,  college, 
etc.,  consisting  of  land.  Rosedale  Cemetery 
Ass'n  V.  Linden  Tp.,  63  Atl.  904,  905,  73  N. 
J.  Law,  421  (citing  State  [Nevin,  Prosecutor] 
V.  Krollman,  38  N.  J.  Law,  574). 

ENDOIXTMENT  INSURANCE 

A  fraternal  beneficiary  association,  which, 
agrees  to  pay  dividends  »or  "maturity  bene- 
fits" to  its  living  members  not  under  disabil- 
ity, and  which  agrees  to  pay  small  disability 
benefits  as  a  loan  and  an  Insignificant  death 
benefit  for  a  flat  premium,  is  selling  "en- 
dowments,"  a  business  which  beneficiary 
associations  are  forbidden  by  statute  to  en- 
gage in.  National  Protective  Legion  v* 
O'Brien,  112  N.  W.  1050,  1052,  102  Minn..  15b 


SKEMT 


278 


EKGAQB 


ENEMY 

See  Public  Bnemy. 

Face  of  the  enemy,  see  Facei. 

"In  war,  all  residents  of  enemy  country 
are  'enemle&"*  Juragua  Iron  Co.  y.  United 
States,  29  Sup.  Ot  3S5,  888,  212  U.  S.  297,  53 
L.  Ed.  520  (quoting  definition  in  Lamar  v. 
Browne^  82  U.  S.  187,  194,  23  L.  Ed.  650, 
653). 

Where  the  officers  and  crew  of  a  vessel 
seizing  another  tessel  acted  under  commis- 
idons  issued  by  a  de  facto  government,  engag- 
ed in  levying  war  against  the  United  States, 
they  are  liable  to  be  regarded  as  "enemies." 
But  every  forcible  contest  between  two  gov- 
ernments, de  facto,  or  de  jure,  Is  war.  War 
is  an  existing  fact,  and  not  a  legislative 
decree.  Ck)ngress  alone  may  have  power  to 
declare  it  beforehand,  and  thus  cause  or  com- 
mence it.  But  it  may  be  Initiated  by  other 
nations,  or  by  traitors;  and  then  it  exists, 
whether  there  is  any  declaration  of  it  or  not 
It  may  be  prosecuted  with9ut  any  declara- 
tion; or  Congress  may,  as  in  the  Mexican 
War,  declare  its  previous  existence.  In  ei- 
ther case  it  is  the  fact  that  makes  "enemies," 
and  not  any  legislative  act.  In  a  civil  war, 
those  who  prosecute  hostilities  against  the 
established  government  are  also  traitors. 
And  their  acts  are  robbery  or  murder  on  the 
land,  or  piracy  on  the  sea;  and  hence, 
though  such  officers  and  crew  be  regarded  as 
"enemies,"  they  may  also  be  pirates.  Dole 
V.  Merchants'  Mut.  Marine  Ins.  Co.,  51  Me. 
465,  470. 

EN£inr*S  PBOPEBTT 

"For  the  purposes  of  capture,  property 
found  in  enemy  territory  is  'enemy  property,' 
without  regard  to  the  status  of  the  owner." 
An  American  corporation  doing  business  in 
Cuba  was  during  the  war  with  Spain  an 
enemy  to  the  United  States  with  respect  of 
its  property  found  and  then  used  In  Cuba* 
and  such  property  could  be  regarded  as  ene- 
my's property,  liable  to  be  seized  and  con- 
fiscated by  the  United  States  in  the  progress 
of  the  war.  Juragua  Iron  Co.  v.  United 
States,  42  Ct  a.  99;  Id.,  29  Sup.  Ct  385, 
388,  212  U.  S.  297,  53  L.  Ed.  520  (quoting 
definition  in  Lamar  v.  Browne,  92  U.  S.  187, 
194,  23  li.  Ed.  650,  653). 

ENERGY 

See  Best  Energies. 

ENFLEURAGE  GREASE 

So-called  muguet  pomade,  produced  by 
the  combination  of  several  kinds  of  enfleur- 
age  grease,  to  which  is  added  about  one-half 
of  1  per  cent,  of  various  essential  oils  to 
fortify  and  combine  the  article,  thus  produc- 
ing an  odor  like  that  of  the  lily  of  the  valley, 
held  free  of  duty,  under  Tariff  Act  July  24, 
1897,  c  11,  §  2,  Free  List,  par.  626,  as  en- 
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fleurage  grease.    Lueders  t.  United  States, 
143  Fed.  918. 

r 

ENFORCE 

See  Proceed  to  taif orce. 

In  the  provision  of  the  mulct  tax  statute, 
(Acts  25th  Gen.  Assem.  p.  63,  c.  62),  requir- 
ing the  county  attorney  to  see  that  the  pro- 
visions of  the  act  are  enforced,  "to  'enforce* 
is  to  'execute  with  vigor,'  to  put  in  force, 
compel  obedience  to,  cause  to  be  executed  or 
performed.  It  has  the  same  meaning  in  this 
respect  as  'execute.'"  Tennant  v.  Kuhle- 
meier,  120  N.  W.  689,  693,  142  Iowa,  241,  19 
Ann.  Cas.  1026. 

ENFORCEABLE  OOKTRACT 

"The  term 'enforceable  contract*  •  •  ♦ 
means  something  more  than  a  contract  of 
legal  validity,  the  violation  of  which  will  af- 
ford a  cause  of  action.  It  is  a  contract  whi<di 
can  be  so  enforced  as  to  give  to  the  principal 
the  property,  or  the  money,  or  the  profit,  or 
other  advantage  for  which  he  bargained." 
Snyder  v.  Fidler,  101  N.  W.  130,  132,  125 
Iowa,  378. 

ENGAGE 

See  Principally  Engaged. 

The  word  "engage"  means  "to  take  a 
part;  to  devote  attention  and  effort ;  to  em- 
ploy one^s  self;  to  enlist;  to  carry  on;  to 
conduct;  be  busied;  to  occupy  one's  self." 
Graves  v.  Knights  of  the  Maccabees  of  the 
World,  112  N.  Y.  Supp.  948,  950,  128  App. 
Div.  660. 

The  term  "engage"  means  "to  take  part," 
as  to  engage  in  a  conversation.  People  v. 
Corbalis,  83  N.  Y.  Supp.  782,  784,  86  App. 
Div.  531  (quoting  and  adopting  definition  in 
Cent.  Diet.). 

As  earrjr  on  or  traasaot 

The  word  "engaged,"  as  used  in  a  by- 
law of  a  fraternal  benefit  order  which  bars 
from  admission  to  the  order  persons  "en- 
gaged" in  blasting,  coal  mining,  manufactur- 
ing explosives,  etc.,  or  who  are  engaged  in 
any  other  occupation  deemed  extrahazardous, 
or  who  are  engaged  either  as  principal,  agent, 
or  servant  in  the  sale  of  liquor  as  a  beverage, 
and  which  provides  that  any  member  who 
shall  engage  in  any  of  the  prohibited  occu- 
pations shall  thereby  render  his  certificate 
void,  is  equivalent  to  the  words  "carry  on," 
and  the  by-law  is  violated  by  a  member  who 
with  his  son  opened  a  saloon  as  copartners, 
the  license  therefore  being  issued  in  their 
joint  names,  and  the  member  being  pecuniar- 
ily interested  therein,  though  he  performed 
no  labor  in  or  about  the  saloon  and  took  no 
active  part  In  the  business.  Graves  v. 
Knights  of  the  Maccabees  of  the  World,  92 
N.  B.  792,  794,  199  N.  Y*  397,  139  Am.  St 
Rep.  912. 
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Interest  dlfltinflpiislied 

See  Interest. 

As  oooasional  or  flinsl®  ^^t 

To  say  that  one  is  "engaged"  in  an  occu- 
pation signifies  mach  more  than  the  doing  of 
one  act  in  the  line  of  such  occupation.  State 
V.  Roberson,  48  S.  B.  595,  596,  136  N.  C.  587. 

A  mere  single  transaction  by  an  infant 
does  not  constitute  him  as  one  "engaged'* 
in  a  business,  within  the  meaning  of  Civ. 
Code  1895,  §  3648,  providing  that,  if  an  in- 
fant by  permission  of  his  parents  or  guardian 
or  of  the  law  engages  in  any  business  as 
an  adult,  he  is  bound  for  all  the  contracts 
comiected  with  the  business.  White  v.  Sikes, 
59  S.  E.  228,  229,  129  Ga.  508,  121  Am. 
St  Rep.  228. 

Pen.  Law,  §  970,  pro\'ldes  that  a  person 
who  "engages"  as  player,  gamekeeper,  or 
dealer  in  any  gambling  or  banking  game, 
where  money  or  property  is  dependent  on  the 
result,  is  a  "common  gambler."  Code  Cr. 
(Proc.  §  399,  provides  that  a  conviction  can- 
not be  bad  on  the  testimony  of  an  accomplice, 
unless  corroborated  by  such  other  evidence 
as  tends  to  connect  the  defendant  with  the 
commission  of  the  crime.  The  only  witness 
in  a  prosecution  under  section  970  was  a 
person  who  had  participated  in  a  game  of 
draw  poker  at  which  defendant,  before  the 
hand  was  opened,  took  one  or  two  chips  from 
the  pile  in'  the  center  of  the  table,  and  put 
them  in  a  separate  pile  from  the  chips  he 
was  playing  with,  and  had  himself  acted  as 
dealer  when  it  came  to  his  turn  to  deaL 
Held,  that  the  phrase  "who  engages"  means 
something  more  than  occasional  participation, 
and  imports  some  continuity  of  practice,  just 
as  the  word  "common"  implies  that  a  common 
gambler  is  a  person  who  customarily,  or 
habitually,  or  frequently  carries  on  the  gam- 
bling practices  In  violation  of  the  statute, 
as  a  money-making  pursuit;  and  hence  that 
the  witness  was  not  an  accomplice  whose 
testimony  required  corroboration.  People  v. 
Bright,  96  N.  E.  362,  364,  203  N.  Y.  73,  Ann. 
Cas.  1913A,  771. 

Afl  to  pursue  for  profit  or  livelihood 

To  "engage  in"  business  is  uniformly 
construed  as  signifying  to  follow  that  em- 
ployment or  occupation  which  occupies  the 
time,  attention,  and  labor  for  the  purpose  of 
a  livelihood  or  profit.  Semple  v.  Schwarz, 
109  S.  W.  633.  636,  130  Mo.  App.  65  (citing 
Beickler  v.  Guenther,  96  N.  W.  895,  896,  121 
Iowa,  419). 

Engaged  ohiefiy  in  farming 

See  Farming. 
See,  also.  Person. 

Engaged  in  alighting 

Where  a  complaint  alleged  that  plaintiflP, 
a  passenger,  was  thrown  down  and  injured 
while  engaged  in  alighting,  the  term  "engaged 
in  alighting,"  includes  all  the  acts  transpiring 


from  the  moment  the  passenger  rises  for  that 
purpose  until  he  gets  clear  of  the  car,  provid- 
ed there  is  no  interruptlcm  of  his  passage. 
Birmingham  Ry.,  Light  &  Power  Co.  v.  Glenu 
(Ala.)  60  South.  Ill,  113. 

Engaged  in  beooniing  a  passenger 

An  allegation  of  the  complaint,  in  an 
action  against  a  street  railway  company  for 
an  assault,  that  it  was  committed  while 
plaintiff  was  "engaged  in  or  about  becoming 
a  passenger"  on  said  car  does  not  show  that 
plaintiff  was  a  passenger.  Birmingham  Rail* 
way  &  Electric  Co.  v.  Mason,  34  South.  207, 
137  Ala.  342. 

Engaged  in  businoM 

See  Continue  to  Carry  on  Business. 
As  doing  business,  see  Doing  Business. 

A  nonresident  owner  of  real  estate  in  a 
city,  who  employs  a  resident  as  agent  in 
charge  of  the  property  to  rent  the  same  and 
collect  rents,  is  engaged  in  the  business  in 
the  state  of  renting  real  estate  within  Civ. 
Code  Prac.  §  51,«subsec.  6,  providing  that,  in 
actions  against  a  nonresident  engaged  In 
business  in  the  state,  the  summons  may  be 
served  on  the  agent,  and  in  an  action  against 
her  for  damages  to  a  tenant  by  defects  in  the 
premises  process  is  properly  served  on  the 
agent  Andonique  v.  Carmen,  151  S.  W.  921, 
923,  151  Ky.  249. 

A  person  who  contracts  debts  while  "en- 
gaged in  a  business,"  wliich  makes  him  lia- 
ble to  bankruptcy,  is  not  to  be  heard  to  say 
that  he  is  not  so  engaged,  even  though  he 
has  in  fact  ceased  to  be  so,  so  long  as  his 
debts  remain  unpaid.  Hence,  where  a  cor- 
poration conducted  a  milk-condensing  busi- 
ness up  to  October  6,  1904,  when  its  plant 
was  burned,  and  thereafter  did  nothing  ex- 
cept to  gather  in  its  assets  and  settle  up  its 
affairs,  retaining  a  c^itral  ofllce  within  its 
district  for  the  purpose,  upon  a  petition  in 
bankruptcy  being  filed  against  it  February 
2,  1905,  the  court  had  jurisdiction  under 
section  2  of  the  Bankruptcy  Act,  notwith* 
standing  the  fact  that,  for  the  greater  part 
of  the  six  months  next  preceding  the  filing 
of  the  petition,  it  was  not  conducting  the 
business  for  which  it  was  incorporated,  but 
only  engaged  in  liquidation.  Tiffany  v.  La 
Plume  Condensed  Milk  Co.,  141  Fed.  444, 
448. 

Where  complainant  railroad  company, 
after  operating  its  railroad  for  a  number  of 
years,  in  1896  leased  its  property  and  fran- 
chises for  999  years  at  a  specified  rent,  and 
since  that  time  merely  maintained  a  cor- 
porate existence,  received  the  rents,  and  dis- 
tributed them  among  its  stockholders,  and 
only  had  an  ofilce  and  such  employes  as  were 
necessary  to  maintain  such  corporate  exist- 
ence as  required  by  the  lease,  and  to  receive 
and  distribute  the  rent,  it  was  not  "engaged 
in  business,"  within  the  corporation  tax  law 
of  1909,  and  was  therefore  not  liable  for 
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corporation  taxes  thereunder,  notwithstand- 
ing the  lease  provided  for  termination  and  re- 
corery  of  the  property  in  case  of  the  lessee's 
default,  eta  Mine  Hill  &  S.  H.  B.  Go.  v. 
McCoach,  192  Fed,  670,  671. 

''EIngaging  in  or  carrying  on  business," 
as  used  in  Acts  1900-01,  p.  2630,  subd.  63,  re- 
qulriiig  a  license  for  engaging  in  or  carrying 
on  the  business  of  a  dealer  in  pistols,  is  to 
pursue  the  occupation  or  employment,  as  a 
llTellhood  or  source  of  profit,  and  must  be  a 
series  of  acts  rather  than  the  doing  of  a 
^ngie  act  pertaining  to  the  particular  busi- 
ness. Momingstar  y.  State,  33  South.  485, 
4S6, 135  Ala.  66. 

A  person  who  agreed  to  act  as  private 
detective  to  watch  the  movements  of  a  hus- 
band and  report  to  the  wife,  for  which  he 
was  prondsed  a  certain  fee,  undertook  "to 
engage  in  the  business  of  a  private  detective 
for  hire  or  reward,"  within  Laws  1898,  p. 
1120,  c.  422,  §  1,  as  amended  by  Laws  1901, 
p.  1002,  c.  362,  requiring  private  detective^  to 
be  licensed,  though  he  was  not  regularly  en- 
gaged in  the  business.  Fox*  v.  Smith,  108 
N.  T.  Supp.  181,  182,  123  App.  Dlv.  369. 

Where,  on  sale  of  a  business,  the  vendor 
agreed  that  he  would  not  "engage  in  a  busi- 
ness similar"  in  three  named  states  for  five 
years,  but  thereafter  became  president  of  a 
corporation  engaged  In  a  similar  business, 
he  would  be  enjoined.  The  parties  Intended 
that  the  vendor  should  only  not  employ  his 
capital  in  a  like  enterprise  but  should  not 
employ  his  skill  and  experience  in  any  capac- 
ity whatever  In  a  business  similar  to  that 
sold.  Pittsburg  Stove  &  Range  Co.  v.  Penn- 
sylvania Stove  Co.,  57  Atl.  77,  79,  214  Pa.  37. 


«i 


*One  cannot  properly  be  said  to  be  en- 
gaged in  a  business  unless  there  is  to  some 
extent  a  continuous  occupation  of  his  facul- 
ties and  powers  directed  toward  the  carrying 
on  of  the  business  as  an  object  or  purpose. 
The  extent  of  continuity  Implied  when  the 
word  'engaged'  is  employed  depends  upon  the 
thing  which  engages.  A  man  may  be  en- 
gaged In  prayer,  although  the  engagement 
may  occupy  but  a  few  minutes.  A  man  may 
be  engaged  in  building  a  house,  which  can- 
not occupy,  in  the  natural  course  of  things, 
more  than  a  few  months.  A  man  also  may 
be  engaged  in  any  occupation  or  pursuit  for 
a  limited  time."  One  who  has  sold  his  busi- 
ness and  good  will,  and  has  covenanted  not 
to  engage  as  agent  or  servant  in  that  busi- 
ness, may'^not,  though  he  is  not  engaged  in 
any  way  in  the  prohibited  business,  hold 
himself  out  to  the  world  as  the  manager  or 
superintendent  of  a  similar  business  carried 
on  under  his  wife's  name,  as  one  giving  to 
that  business  the  benefit  of  his  special  skill 
and  personal  attention,  and  thereby  attract 
to  it  the  good  win  which  he  has  sold.  Fleck- 
enstein  Bros.  Co.  v.  Fleckenstein,  57  Atl. 
1025, 1027,  66  N.  J.  Eq.  252. 


"To  say  that  one  is  'engaged'  In  an  oc- 
cupation signifies  much  more  than  the  doing 
of  one  act  in  the  line  of  such  occupation. 
It  is  an  expression  in  common  use,  and  well 
understood — that  one  is  engaged  in  merchan- 
dising or  in  practicing  law.  Webster,  Int. 
Diet,  defines  'engage':  'To  embark  in  a 
business;  to  employ  or  Involve  oneself;  to 
enlist'  Cent  Diet:  *To  occupy  oneself;  be 
busied.'"  An  indictment  that  defendant, 
"at,"  etc.,  "did  engage  in  procuring  laborers 
for  employment  out  of  the  state,  without  hav- 
ing-first  paid  the  license  tax"  prescribed,  etc., 
sufficiently  charged  that  defendant  "engaged 
in  the  business  of  procuring  laborers,"  within 
Pub.  Laws  1903,  p.  347,  c.  247,  §  74,  prohibit- 
ing persons  from  engaging  in  the  business 
of  procuring  laborers,  etc.,  without  first  hav- 
ing paid  the  tax  Imposed.  State  v.  Rober- 
son,  48  S.  E.  595,  596,  136  N.  C.  587. 

A  person  whose  principal  business  is  that 
of  insurance  agent  is  also  engaged  in  carry- 
ing on  the  business  of  selling  real  estate,  if 
he  enters  into  a  contract  for  the  sale  of  such 
property  on  commission,  and  renders  such 
service  under  the  contract  as  w^ould  entitle 
him  to  his  commission  if  he  had  complied 
with  the  law  in  reference  to  registering  and 
paying  the  tax.  Ford  &  Pruett  v.  Thomason, 
75  S.  E.  269,  11  Ga.  App.  359. 

An  officer  of  a  foreign  corporation,  who 
comes  into  the  state  to  procure  laborers  to 
work  under  himself  in  another  state  on  work 
which  he  superintends  and  manages  for  the 
corporation,  and  who  receives  no  considera- 
tion or  compensation  for  carrying  the  labor- 
ers out  of  the  state,  and  the  laborers  pro- 
cured by  whom  are  not  employed  in  any  oth- 
er business  or  under  the  management  of  any 
other  person  than  himself,  is  not  "engaged 
in  the  business"  of  an  emigrant  agent,  with- 
in the  statute  exacting  a  license  tax  from 
persons  engaged  in  such  business.  Lane  v. 
Rowan  County  Com'rs,  52  S.  E.  140,  139  N. 
C.  443  (citing  Moore's  Case,  18  S.  B.  342,  113 
N.  C.  697,  22  L.  R.  A.  472;  Hunt's  Case,  40 
S.  E.  216, 129  N.  C.  686,  85  Am.  St  Rep.  758). 

Defendants  manufactured  fiuid  extract 
of  ginger  by  pouring  distilled  spirits  on  gin- 
ger root  After  drawing  off  the  fluid,  the 
distilled  spirits  remaining  in  the  dregs  was 
separated  therefrom  by  distillation,  and  this 
product,  less  in  quantity  and  lower  in  grade 
than  that  previously  placed  In  the  receptacle 
with  the  ginger  root,  was  reused  In  repeating 
the  process  and  in  the  manufacture  of  me- 
dicinal preparations.  Held,  that  defendant 
was  a  person  engaged  in  the  business  or  oc- 
cupation of  rectifying,  purifying,  and  refin- 
ing distilled  spirits  and  subject  to  Internal 
revenue  taxation  Imposed  on  those  so  en- 
gaged. United  States  v.  Smith,  Kline  & 
French  Co.,  184  Fed.  532,  533. 

To  constitute  "engaging  in  the  business 
of  selling  liquor"  in  prohibition  territory,  it 
must  appear  that  accused  pursued  the  busi- 
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ness  for  profit,  and  It  miiBt  be  shown  that  at 
least  two  sales  of  liquor  had  been  made  be- 
tween the  earliest  date  fixed  by  a  witness 
who  testified  to  the  purchase  of  liquor  and 
the  finding  of  the  indictment.  Hernandez  ▼. 
State,  141  S.  W.  268,  273,  64  Tex.  Or.  R.  73. 

Under  Rev.  Pol.  Code,  f  2838,  making  it 
unlawful  for  any  person  to  engage  in  any 
business  requiring  the  payment  of  a  license 
under  section  2834  without  paying  the  license, 
which  section  requires  a  license  for  the  busi- 
ness of  selling  intoxicating  liquors, .  the  of- 
fense of  ''engaging  in  the  business  without  a 
license"  is  the  same  as  that  of  "selling  with- 
out a  license."  State  y.  Ely,  118  N.  W.  687, 
688,  22  S.  D.  487,  18  Ann.  Gas.  92. 

A  bona  fide  club,  situated  in  a  precinct, 
city,  or  town  where  liquor  may  be  lawfully 
sold,  organized  for  purposes  sanctioned  by 
law,  and  whlc^,  as  a  mere  incident  and  with- 
out profit,  furnishes  liquors  to  its  members, 
and  not  to  the  public  generally,  is  not  a  per- 
son, under  the  laws,  "engaged  in  the  occupa- 
tion or  business  of  iselling  intoxicating  liq- 
uors," though  each  individual  act  of  such 
club  in  territory  where  the  sale  of  liquor  is 
prohibited  by  law  is  a  sale.  State  v.  Duke, 
137  S.  W.  654,  666,  104  Tex.  355. 

Laws  1897,  p.  253,  c.  167,  provides  for  the 
issuance  of  licenses  to  sell  liquor,  and  "that 
none  of  the  provisions  of  this  act  shall  ap- 
ply to  any  person  'engaged  in  business  as  a 
wholesale  dealer/  who  does  not  sell  In  less 
quantities  than  five  (5)  gallons  at  a  time." 
Held,  that  a  sale  of  five  gallons  or  more  at  a 
time  is  selling  as  a  wholesale  dealer,  though 
the  sale  Is  made  to  a  consumer  and  not  to  a 
retail  dealer.  State  v.  Bock,  79  N.  E.  493, 
495,  167  Ind.  559  (citing  Daniels  v.  State,  50 
N.  B.  74,  150  Ind.  348;  Bishop  v.  State  ex 
rel.  Griner,  48  N.  E.  1038,  149  Ind.  223,  39 
Ij.  R.  A.  278,  63  Am.  St.  Rep.  270;  Cahill  r. 
State,  76  N.  B  182,  36  Ind.  App.  507 ;  State 
V.  Kiley,  76  N.  E.  184,  36  Ind.  App.  513). 

A  by-law  of  defendant  fraternal  benefit 
association  barred  from  admission  to  the  or- 
der persons  "engaged"  in  blasting,  coal  min- 
ing, manufacturing  explosives,  etc.,  or  who 
were  "engaged"  in  any  other  occupation 
deemed  extrahazardous  by  its  medical  ex- 
aminer, or  who  were  "engaged,"  either  as 
principal,  agent,  or  servant,  in  the  sale  of 
liquor  as  a  beverage,  and,  should  any  member 
"engage"  in  any  of  the  prohibited  occupa- 
tions, his  membership  certificate  should  be 
void.  Before  his  death,  insured  and  his  son 
opened  a  saloon  as  copartners;  the  license 
being  issued  in  their  joint  names.  Insured 
was  pecuniarily  interested  therein,  but  per- 
formed no  labor  in  or  about  the  saloon  and 
took  no  active  part  in  the  business.  Held 
that,  giving  the  word  "engaged"  the  same 
meaning  throughout  the  clause  and  constru- 
ing it  most  favorably  to  plaintiff,  insured 
was  not  "engaged"  in  the  liquor  business, 
within  the  meaning  of  the  policy ;  the  gener- 


al intent  of  the  policy  being  to  prohibit  mem- 
bers from  engaging:  in  occupations  which  in- 
creased the  risk.  Graves  v.  Knights  of  the 
Maccabees  of  the  World,  112  N.  Y.  Supp. 
948,  949,  128  App.  Dlv.  660. 

The  act  (Laws  1903,  c  114)  regulating 
and  prohibiting  the  carrying  of  concealed 
weapons  declares  (section  4)  that  it  shall  not 
apply  to  peace  officers  in  the  discharge  of 
their  duties,  nor  to  persons  acting  or  engaged 
in  the  business  of  common  carriers  in  the 
state,  or  to  persons  traveling  through  the 
state.  Held,  that  the  words  "acting  or  en- 
gaged in  the  business  of  common  carriers" 
did  not  limit  the  exemption  to  persons  en- 
gaged "in  common  carrying,"  but  that  the  ex- 
emption included  persons  acting  or  engaged 
in  other  business  of  common  carriers  than 
actual  transportation  of  freight  or  passen- 
gers, such  as  the  guarding  of  trains,  depots, 
or  property  of  common  carriers,  and  that 
watchmen  employed  by  a  railroad  company, 
though  not  engaged  In  train  service,  were 
within  the  exception.  E}x  parte  Davis,  110 
Pac.  1131,  1134,  33  Nev.  309. 

Engaged  in  oommeroe 

See  Interstate  Commerce. 

EiLgaBed  in  operation  of  ear 

An  employ^  assisting  in  replacing  a  de- 
railed tram  car  on  the  track  was  "engaged 
in  the  operation  of  a  car,"  within  Acts  25th 
Leg.,  approved  June  18,  1896  (Laws  1897,  p. 
14,  c.  6),  making  a  railroad  liable  for  injuries 
to  a  servant  while  "engaged  in  operating 
cars"  by  reason  of  the  negligence  of  any  oth- 
er servant  Missouri,  K.  &  T.  Ry.  Co.  of 
Texas  v.  Smith,  99  S.  W.  743,  745,  45  Tex. 
Civ.  App.  128. 

Sayles'  Ann.  Civ.  St  1897,  art  4560f, 
provides  that  every  person  or  corporation 
operating  a  railroad  shall  be  liable  for  all 
damages  sustained  by  any  servant  thereof, 
while  "engaged  in  the  work  of  operating  the 
cars"  of  such  railroad,  by  reason  of  the  neg- 
ligence of  a  fellow  servant  Held  that,  where 
plaintiff,  a  servant  of  a  sawmill  company 
operating  a  private  railroad,  was  injured 
while  transporting  telephone  poles  along  the 
track  for  the  construction  of  a  telephone 
line  by  the  negligence  of  a  fellow  servant,  he 
was  "engaged  in  the  work  of  operating  the 
cars"  at  the  time  of  his  injury,  and  was  en- 
titled to  the  protection  of  the  statute. 
Mounce  v.  Lodwick  Lumber  Co.  (Tex.)  91  S. 
W.  240. 

Engaged  in  operating  engine 

An  engineer,  in  charge  of  a  switching 
engine,  and  a  fireman  are,  while  the  engineer 
is  engaged  in  oiling  the  parts  of  the  engine 
and  the  fireman  in  filling  the  tank  with  water 
after  the  engine  has  been  stopped  for  the 
purpose  of  taking  water,  "engaged  in  operat- 
ing the  engine,"  within  a  statute  exempting 
the  operatives  of  a  railroad  engine  from  the 
fellow-servant  rule   while  engaged  in  their 
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work.    Texas  A  N.  O.  R.  Ck).  v.  Walton,  104 
S.  W.  415,  416,  47  Tex.  Civ,  App.  43. 

Fwgaggd,  ia  operation  of  railroad 

A  brakeman.  In  the  discharge  of  his  du- 
ties lighting  lamps  In  a  caboose,  which  was 
being  switched,  so  as  to  attach  it  to  his  train, 
when  he  was  Injured  by  a  collision,  was  "en- 
gaged in  the  work  of  operating  the  railroad," 
within  a  statute  of  Missouri  making  a  rail- 
road corporation  liable  for  Injuries  to  any 
servant  engaged  in  the  work  of  operating 
such  railroad  by  reason  of  the  negligence  of 
a  fellow  servant  St  Louis  &  S.  F.  R.  Co.  v. 
Smith  (Tex.)  00  S.  W.  926,  927.     . 

Engaged  in  florrioofl  reqnirinK  Us  prea- 


A  yard  foreman  of  a  railway  company. 
In  the  discharge  of  whose  duties  It  was  cus- 
tomary and  necessary  for  him  to  ride  on  a 
yard  engine,  and  whose  position  on  the  step 
of  the  engine  at  the  time  he  was  thrown 
therefrom  was  the  usual  and  proper  place 
for  him  to  be,  is  an  employ 6  "engaged  in 
services  requiring  his  presence"  on  an  en- 
gine, within  a  constitutional  provision  abol- 
ishing as  to  such  employ^  the  doctrine  of 
"fellow  servant,"  so  far  as  It  affects  the  em- 
ployer's liability  for  Injury  resulting  from 
another's  acts  or  omissions.  Southern  Ry. 
Co.  V.  Smith.  59  S.  E.  372,  373,  107  Va.  553. 

Ensae^  in  apeonlating 

The  words  ''or  shall  engage  In  speculat- 
ing, or  In  options  on  grain,  stock,  or  produce," 
are  well  understood  to  mean  the  making  of 
contracts  In  which  the  parties  speculate  on 
the  rise  and  fall  of  prices.  Hoffman  v. 
Farmers'  Co-op.  Shipping  Ass'n,  97  Pac.  440, 
442,  78  Kans.  561. 

Encased  ia  snperintondenoo 

See  Superintendence. 

Kngaged   in   transportation   ftrom   one 
state  to  another 

Interstate  commerce  begins  with  the 
shipment  of  an  article  In  one  state  directed 
and  destined  lo  another  state,  and  ends  only 
with  the  delivery  at  destination.  All  com- 
mon carriers  by  railroad,  which  participate 
Id  its  actual  transportation  from  the  time  of 
shipment  to  the  time  of  delivery,  are  ''en- 
gaged in  the  transportation  of  property  from 
one  state  to  another,"  within  the  meaning 
of  Interstate  Commerce  Act,  whether  their 
services  be  performed  wholly  in  one  state  or 
in  more  than  one  state,  whether  their  serv- 
ices be  primary,  and  called  "carriage,"  or  in- 
cidental, and  called  "switching,"  whether  the 
carrier  be  paid  a  flat  sum  per  car  or  a  per- 
centage of  the  through  rate,  and  whether 
sach  payment  be  made  directly  by  the  ship- 
per or  consignee  on  the  one  hand,  or  by  the 
initial  or  final  carrier  on  the  other.  The 
Chicago  Junction  Railway  Company,  as  les- 
see, operates  the  railroad  owned  by  the  Union 
Stockyard  &  Transit  Company  of  Chicago, 
which  consists  of  some  250  miles  of  tracks 


in  Chicago,  wholly  within  the  state  of  Illi- 
nois, connecting  with  the  tracks  of  interstate 
trunk  line  railroads,  and  extending  to  the 
Union  Stockyards  and  some  650  different 
industrial  establishments  in  the  stockyardt* 
district  It  is  organized  under  the  general 
railroad  law  of  the  state,  and  its  business 
is  to  haul  cars  between  receiving  tracks  on 
the  trunk  line  roads  and  the  stockyards  and 
industrial  plants,  from  which  the  shipments 
are  made  or  to  which  they  are  consigned, 
for  which  it  receives  a  flat  rate  per  car,  in 
all  cases  paid  by  the  trunk  line  company  and 
absorbed  in  its  own  charges  Held,  that  such 
company  is  a  common  carrier  "engaged  in  the 
transportation  of  property  from  one  state  to 
another"  by  rail  within  the  meaning  of  In- 
terstate Commerce  Act  United  States  v. 
Union  Stock  Yard  &  Transit  Co.  of  Chicago, 
192  Fed.  S30;  334. 

Engaged  in  nnlawf nl  aot 

Under  Ky.  St  |  68,  providing  that  every 
person  keeping  any  dog  shall  be  liable  to 
the  party  injured  for  all  damages  done  by 
such  dog,  but  that  no  recovery  shall  be  had 
if  the  person  injured  is  at  the  time  on  the 
premises  of  the  owner  of  the  dog  after  night, 
or  "engaged  in  some  unlawful  act  in  the  day- 
time." The  words  must  be  given  their  prop- 
er force,  according  to  the  common  and  ap- 
proved usage  of  language,  and,  where  plain- 
tiff was  bitten  by  defendant's  dog  while  go- 
ing to  defendant's  stable  to  speak  to  defend- 
ant socially,  plaintiff  was  not  engaged  in  an 
unlawful  act,  within  the  statute,  and  was 
entitled  to  recover  for  the  Injuries  sustained. 
Dillehay  v.  Hlckey  (Ky.)  71  S.  W.  1. 


nfaetnre 


Engaged    prineipally    in 

See  Manufacturer. 

IBngaged  principally  in  meroantile  pnr- 
snits 

See  Mercantile. 


Engaged  or  employed  abont  tlie  prem- 
ises 

The  phrase,  "engaged  or  employed  about 
the  premises,**  as  used  in  Act  Pa.  April  4, 
1868,  relating  to  compensation  for  injuries 
sustained  by  any  person  engaged  or  employ- 
ed on  or  about  the  premises  of  a  railroad 
company,  does  not  include  one  who,  after 
finishing  his  day*s  work,  stopped  at  .a  small 
building  on  the  railroad  company's  property 
for  the  purpose  of  giving  in  his  time.  Hobbs 
V.  Pennsylvania  R.  Co.,  143  Fed.  180,  181. 

ENGAGEMEICT 

See  Regular  Engagement 

"Engagement,**  in  its  mechanical  sense, 
means  a  seizure,  a  laying  hold  of,  an  active 
prehension,  and  does  not  include  mere  con- 
tiguity. Vrooman  v.  Penhollow,  179  Fed. 
296,  301,  102  C.  C.  A.  484. 

A  bank's  covenant  of  warranty  in  a 
deed  is  a  "contract"  and  an  "engagement** 
within  Rev.  St  U.  S.  art.  515,  which  makes 
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the  stockholders  of  a  national  bank  liable 
for  the  bank's  contracts,  debts,  engagements, 
etc.  McLean  v.  Moore  (Tex.)  145  S.  W.  1074, 
1075. 

ENGINE 

See  Constant  Pressure  Engine;  Con- 
stant Volume  Engine;  Dead  Engine; 
Direct  Acting  Engine;  Dinkey  Engine; 
Live  Engine;  Lone  Engine;  Road  En- 
gine; Steam  Engine;  Steam  Farm 
Engine;  Traction  or  Road  Engine; 
Yard  Engine. 

As  car,  see  Car. 

As  materials,  see  Materials. 

Engaged  in  operating  engine,  see  En- 
gaged. 

Locomotive  engine,  see  Locomotive. 

ENGINEER 

The  word  "engineer,"  as  used  in  a  con- 
tract between  the  board  of  water  commis- 
sioners of  a  city  and  a  contractor  for  the 
construction  of  a  pump  well  at  such  times, 
points,  and  with  such  force  as  might  be  di- 
rected by  the  engineer,  was  understood  to 
refer  to  the  engineer  and  superintendent  of 
the  water  department  of  such  city  or  his  suc- 
cessor in  office.  Murtland  v.  Atlantic  City, 
65  Ati.  1049,  1050,  75  N.  J.  Law,  592. 

Aft  employ^  or  laborer 

See  Employ^;    Laborer. 

As  locomotiTo  engineer 

The  word  "engineer,"  as  used  In  the  Mon- 
tana statute  providing  that  every  railroad 
corporation  shall  be  liable  for  all  damages 
sustained  by  an  employ^  thereof  without  con- 
tributory negligence  on  his  part,  when  such 
damage  is  caused  by  the  negligence  of  "any 
train  dispatcher,  telegraph  operator,  superin- 
tendent, engineer,  or  any  other  employ^  who 
has  superintendence  of  any  stationary  or 
hand  signal,"  refers  to  a  locomotive  engineer 
and  does  not  include  an  operator  of  a  sta- 
tionary engine  used  to  draw  a  plow  along  the 
floor  of  flat  cars  for  the  unloading  of  gravel. 
Reinke  v.  Northern  Pac.  Ry.  Co.,  145  Fed- 
988,  993. 

One  charged  with  thfe  duty  of  operating 
a  yard  engine  in  switching  and  making  up 
trains  and  the  like  is  called,  in  railroad  par- 
lance, a  "hostler."  Though  his  duties  and 
work  be  confined  to  the  depot  yard,  he  is  as 
much  an  "engineer"  as  one  operating  an  en- 
gine from  point  to  point  on  a  line  of  a  rail- 
road. Howard  v.  Chesapeake,  &  O.  Ry.  Co. 
(Ky.)  90  S.  W.  950,  951. 

The  word  "engineer,"  as  used  in  New 
Jersey  Public  Laws  1896,  p.  305,  §  88,  pro- 
viding that,  in  suits  against  a  foreign  cor- 
poration, process  may  be  served  upon  any 
officer,  agent  or  engineer  of  such  corpora- 
tion, cannot  mean,  for  example,  a  locomotive 
engineer.  Erie  R.  Co.  v.  Van  Allen,  69  Atl. 
484,  486,  76  N.  J.  Law,  119. 


"The  term  'driver*  is  not  as  commonly 
used  in  this  country  to  describe  one  who 
operates  a  locomotive  on  a  railroad  as  is 
the  term  'engineer,'  although  perhaps  the 
former  is  nearer  the  original  signification 
than  the  latter,"  and  as  used  in  Rev.  St  1899, 
§  2864  (enacted  in  1855),  giving  a  right  of 
action  for  death  caused  by  the  negligence 
of  the  "driver**  of  any  stage  coach  or  other 
public  conveyance  while  In  charge  of  the 
same  as  driver,  does  not  include  the  motor- 
man  of  an  electric  street  car.  Drolshagen 
V.  Union  Depot  R.  Co.,  85  S.  W.*  344,  346, 
186  Mo.  258. 

Englweerg  and  oilier  employes 

Gen.  St  1901,  §  5858,  providing  that  rail- 
road companies  shall  be  liable  for  damages 
to  any  employ^  of  said  companies  in  conse- 
quence of  any  negligence  of  their  agents  or 
of  any  mismanagement  of  their  engineers 
or  other  employes  to  any  person  sustain- 
ing such  damage,  does  not  make  a  distinction 
between  agents  on  the  one  hand  and  "en- 
gineers and  other  employes"  on  the  other, 
nor  between  negligence  and  mismanagement, 
but  by  the  act  a  company  is  made  responsi- 
ble for  any  mismanagement  of  its  engineers 
or  other  employes  to  any  person  sustaining 
damage  thereby.  Missouri,  K.  &  T.  Ry.  Co. 
of  Texas  v.  Kellerman,  87  S.  W.  401,  404,  39 
Tex.  Civ.  App.  274. 

ENGINEERINO 

See  Question  of  Engineering.    . 

ENGLISH 

The  words  "English  language*'  refer  to 
the  well-known  spoken  and  written  tongue 
used  by  the  people  of  this  nation,  and  while 
the  language  is  composed  of  words  spoken 
and  written,  which  consist  of  single  let- 
ters, the  letters  themselves  do  not  constitute 
the  language,  but  must  be  formed  into  words, 
which  must  be  used  in  such  connection  with 
one  another  that  they  form  sentences  which 
convey  thought  or  meaning.  Stein  v.  Meyers. 
97  N.  E.  295,  297,  253  111.  199. 

AbbreTlatione 

Under  Rev.  St  1908,  f  4096,  requiring 
that  the  date  of  signing  the  petition  for  a 
local  option  election  and  the  residence  ad- 
dress of  the  signer  shall  be  written  opposite 
his  name,  the  use  of  ditto  marks  is  permissi- 
ble, for  writing  consists  of  any  symbols  gen- 
erally used  to  transmit  ideas,  and  as  no  par- 
ticular style  is  required,  ditto  marks,  which 
are  to  be  read  as  a  repetition  of  the  line 
above,  and  are  as  much  a  part  of  the  En- 
glish language  as  punctuation  marks,  may  be 
used.  People  ex  rel.  Arfman  v.  Newell,  113 
Pac.  643,  645,  49  Colo.  349  (dttng  3  Words 
and  Phrases,  p.  2141). 

ENOUSH  CONSOLS 

"English  consols"  are  different  from  the 
public  debt  of  the  United  States  in  that  they 
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are  annuities.  The  principal  is  never  reim- 
barsed,  the  interest  only  being  paid,  and  the 
only  way  the  Government  can  redeem  them 
is  by  purchase  in  the  martlet.  Henry  v. 
Henderson,  33  South.  960,  964,  81  Miss.  743, 
63  L.  R.  A.  616. 

ENGLISH  6EOGRAPHIOAL  MIIiES 

The  statute  or  English  mile  was  adopt- 
ed as  the  standard  of  laud  measurement  in 
the  thirty-fifth  year  of  the  reign  of  Eliza- 
beth, 1593;  the  log  was  invented  about  the 
same  time,  which  inaugurated  measuring  of 
the  sea  or  marine  miles,  known  as  "English 
geographical  miles."  The  statute  mile  meas- 
ures 5,280  feet  on  the  land;  the  sea  mile, 
knot,  geographical,  or  marine  mile  measures 
6.086.7  feet  on  the  sea,  on  the  scale  of  60 
geographical  or  sea  miles  to  a  degree,  it 
would  therefore  appear  that  the  statute  mile 
for  measuring  the  land  and  the  marine  mile 
for  measuring  the  sea  by  the  use  of  the 
log  were  established  and  went  into  use  at 
about  the  same  time  in  England.  Lazell  v. 
Boardman,  69  Atl.  97,  99,  103  Me.  292,  13 
Ann.  Cas.  673. 

ENGLISH  LAW 

The  term  "English  law,"  as  used  in  Lon- 
don Assurance  v.  Companhia  de  Moagens,  17 
Sup.  Ct.  785,  167  U.  S.  149,  42  L.  Ed.  113, 
where  the  Supreme  Court,  in  construing  an 
insurance  policy,  said,  "Under  the  circum- 
stances, we  think  that  this  contract  of  in- 
surance is  to  be  interpreted  according  to  the 
English  law,"  did  not  mean  an  act  of  Parlia- 
ment, but  the  law  of  England  as  establish- 
ed t>y  the  decisions  of  its  courts  and  by  the 
usages  prevailing  at  Lloyds.  Keene  Five 
Cent  Sav.  Bank  v.  Reid,  123  Bed.  221,  230,  59 
C.  a  A.  225. 

ENGROSSING 

"Engrossing"*  is  described  to  be  the  get- 
ting into  one*8  possession,  or  buying  up, 
large  quantities  of  corn  or  other  dead  victual, 
with  intent  to  sell  them  again.  Common- 
wealth V.  International  Harvester  Co.,  115 
S.  W.  703,  712,  131  Ky.  551  (quoting  and 
adopting  definition  in  Bl.  Com.  155). 

"Engrossing"  was  defined  in  the  statute, 
5,  6,  Edward  VI,  a  14,  providing  that  what- 
soever person  or  persons  shall  engross,  or 
get  into  his  or  their  hands  by  buying,  con- 
tracting, or  promise  taking  other  than  by 
demise,  grant,  or  lease  of  land,  or  title,  any 
com  growing  in  the  fields,  or  any  other  corn 
or  grain,  butter,  cheese,  fish,  or  other  dead 
victuals  whatsoever,  within  the  realm  of 
England,  to  the  intent  to  sell  the  same  again, 
shaU  be  accepted,  reputed,  and  taken  as  un- 
lawful engrosser  or  engrossers.  The  sole 
trade  of  anything  is  "engrossing"  ex  rel 
natura,  for  whoever  hath  the  sole  trade  of 
buying  and  selling  hath  engrossed  that  trade, 
and  whoever  hath  the  sole  trade  to  any  coun- 


'  try  hath  the  sole  trade  of  buying  and  sell- 
ing the  produce  of  that  country  at  his  own 
price,  which  is  an  "engrossing."  Standard 
Oil  Co.  V.  United  States,  31  Sup.  Ct  502, 
512,  221  U.  S.  1,  55  L.  Ed.  619,  34  I*  R.  A. 
(N.  S.)   834,  Ann.  Cas.  1912.D,  734. 

Under  the  old  English  law,  a  technical 
monopoly  was  a  license  or  privilege,  grant- 
ed by  the  sovereign  to  an  individual  for 
the  sole  buying  or 'selling,  making,  working, 
or  using  of  anything,  whereby  the  people 
in  general  were  excluded  from  the  liberty 
of  manufacturing  and  trading,  which  they 
had  before  enjoyed.  It  differed  from  "en- 
grossing" only  in  that,  in  case  of  a  monopoly, 
a  patent  was  had  from  the  king,  while  en- 
grossing was  a  transaction  between  individu- 
als. State  V.  Duluth  Board  of  Trade,  121* 
N.  W.  395,  403,  107  Minn.  506,  23  L.  R.  A. 
(N.  S.)  1260. 

ENHANCED  DAMAGES 

Damages  engrafted  on  a  common-law  re- 
covery on  a  statute  in  the  nature  of  a  pen- 
alty, and  thereby  merely  accumulating  the 
measure  of  recovery  in  actions  otherwise 
primarily  existing  at  common  law,  are  de- 
nominated as  "enhanced  damages."  Casey 
V.  St.  Louis  Transit  Co.,  91  S.  W.  419,  425, 
116  Mo.  App.  235  (clUng  Reed  v.  Northfield, 
13  Pick.  [30  Mass.]  94,  23  Am.  Dec.  662; 
Huntington  v.  Attrill,  13  Sup.  Ct  224,  146  U. 
S.  657,  36  L.  Ed.  1123). 

ENJOIN 

Abate  as  including,  see  Abate. 

Under  St.  1899,  p,  103,  which  authorizes 
suit  by  the  district  attorney  of  a  coutity  to 
"abate"  a  public  nuisance  existing  therein, 
suit  lies  to  enjoin  maintenance  of  a  public 
nuisance  by  permitting  noxious  vapors  to 
escape  from  a  smelter,  though,  strictly  con- 
strued, the  words  "abate"  and  "enjoin"  have 
technically  different  meanings.  People  v. 
Selby  Smelting  &  Lead  Co.,  124  Pac.  692, 
695,  163  CaL  84. 


ENJOY 

The  word  "enjoy"  means  to  have,  pos- 
sess, and  use  with  satisfaction;  to  occupy 
or  have  the  benefit  of.  A  bequest  of  person- 
al property  to  a  person  to  hold,  possess,  and 
enjoy  during  her  natural  life  gave  such  leg- 
atee the  right  to  apply  it  in  any  way  that 
would  contribute  to  her  well-being  and  the 
fund  was  hers  to  expend  for  her  personal 
benefit  it  she  chose  to  do  so.  Her  estate  was 
a  life  estate  with  power  of  use.  Board  of 
Trustees  of  Westminster  College  v.  Dim- 
mitt,  87  S.  W.  530,  537,  113  Mo.  App,  41 
(quoting  and  adopting  definitions  given  in 
Webst.   Diet). 

• 

Under  a  statute  giving  to  the  widow  the 
right  to  "enjoy  the  homestead"  during  her 
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life,  where  dower  was  never  admeasared  to 
a  widow,  she,  during  her  life,  was  entitled 
either  to  occupy  or  rent  it,  at  her  election, 
without  any  obligation  on  her  part  to  pay 
rent  Lloyd  v.  Turner,  62  AtL  771,  772,  70 
N.  J.  Eq.  426. 

SNJOTMENT 

See  Exclusive  Enjoyment;    Full  Benefit 
and  Enjoyment. 

Where  legatees  had  full  and  absolute 
control  of  the  disposition  of  their  share  of 
the  residue,  and  each  was  entitled  to  all  the 
income  accruing  therefrom  after  the  testa- 
tor's death,  the  legacies  were  vested  in  "en- 
joyment," though  not  in  possession.  Ward  v. 
Sage,  185  Fed.  7,  ^  108  .C.  0.  A.  413. 

ENURGE 

ISNULBOTNG  BUSINESS 

A  bond  given  to  an  insurance  company 
to  secure  performance  of  the  duties  of  its 
agent  appointed  to  procure  applications  for 
insurance  provided  that  the  principal  and 
sureties  should  be  liable  for  loans  or  advanc- 
es made  to  the  agent  during  his  agency  "for 
the  purpose  of  enlarging  his  business  or  oth- 
erwise." Held,  that  it  was  the  intent  of  the 
parties  to  secure  the  payment  of  loans  or 
advances  made  for  the  specific  purpose  of 
enlarging  the  agent's  business,  and  advances 
for  the  support  of  the  agent's  family,  being 
merely  personal,  were  not  for  that  purpose 
within  the  meaning  of  the  bond,  and  were 
not  covered  thereby.  New  York  Life  Ins. 
Co.  V.  McDearmon,  114  S.  W.  57,  58,  133  Mo. 
App,  671. 

ENLIST— ENLISTMENT 

The  receiving  In  pledge,  by  a  civilian 
from  a  soldier,  of  clothing*  issued  to  the  lat- 
ter during  the  term  of  his  "enlistment"  does 
not  constitute  a  penal  offense,  within  Bev.  St 
f  5438,  providing  that  every  person  who  pur- 
chases or  receives  in  pledge  from  a  soldier 
any  arms,  equipment,  ammunition,  clothing, 
military  stores,  or  other  public  property, 
such  soldier  not  having  the  lawful  right  to 
pledge  or  sell  the  same,  shall  be  Imprisoned, 
etc,  since  "enlistment"  la,  properly  speak- 
ing, a  contract  between  the  government  and 
the  party  entering  its  service.  Hence  the 
clothing,  on  being  Issued  to  a  soldier,  becomes 
his  individual  property  and  ceases  to  belong 
to  the  United  States.  United  States  y.  Mi- 
chael, 153  Fed.  609,  611. 

ENOUGH 

See  Not  Enough. 

As  used  in  a  contract  by  which  plaintiff 
agreed  to  furnish  "enough"  material  for  a 
pavement,  the  term  "enough,"  in  connection 
with  common  knowledge  that  lumber  is  gen- 
erally sold  by  the  square  foot,  and  that  In 


laying  such  a  pavement  as  was  contemplat- 
ed there  is  necessarily  some  waste,  the 
amount  of  which  cannot  be  accurately  deter- 
mined In  advance,  suggests  very  forcibly 
that  the  quantity  to  be  paid  for  was  to  be 
determined  by  measurement  of  the  completed 
work.  Fromme  v.  O'Donnell,  103  N.  W.  S-^ 
124  Wla  529. 

ENROLLED^ENROLLMENT 

General  Election  Law  (Laws  1896,  c  909, 
§  31),  providing  for  the  adding  and  erasing 
of  names  on  the  register,  is  Inapplicable  to 
primaries;  the  recording  of  the  voters  there 
being  an  "enrollment"  Instead  of  a  **registra- 
tion."  People  ez  rel.  Mosoowitz  v.  VoorhiSy 
84  N.  Y.  Supp.  848,  849,  41  Misc.  Rep.  860. 

ENSUES 

A  flre  policy  insuring  against  loss  by  fire 
except  as  provided,  but  exempting  the  com- 
pany from  liability  for  loss  caused  directly 
or  indirectly  by  explosion  of  any  kind  "unless 
fire  ensues,  and  In  that  event  for  the  damage 
by  fire  only,"  does  not  exempt  the  company 
from  liability  for  damage  caused  by  an  ex- 
plosion which  is  preceded  and  caused  by  the 
fire;  the  word  "ensues"  meaning  to  follow 
or  come  afterwards,  to  follow  as  a  conse- 
quence or  in  chronological  succession,  to  re- 
sult, and  the  words  "by  explosion  of  any 
kind"  not  referring  to  the  agency  which  pro- 
duces the  explosion,  but  to  the  different  kinds 
of  material  which  explode.  Wheeler  v.  Phe- 
nix  Ins.  Co.  of  Brooklyn,  96  N.  £.  452,  454, 
203  N.  y.  283,  38  L.  R.  A,  (N.  S.)  474. 

ENSUING 

The  words  "ensuing  year,**  used  in  the 
rules  of  a  political  party  requiring  the  elec- 
tion by  the  voters  of  a  district  of  a  member 
of  the  county  committee  for  the  district  for 
the  ensuing  year,  mean  the  political  year  in- 
tervening between  one  election  and  the  next 
annual  election,  and  not  a  calendar  year, 
when  construed  with  other  rules  of  the  party 
providing  for  the  management  of  the  affairs 
of  the  party  by  the  county  committee,  and 
making  the  whole  machinery  of  party  elec- 
tions largely  dependent  upon  the  initiatory 
action  of  the  county  committee  and  the  com- 
mitteemen. In  re  Chester  County  Republican 
Nominations,  02  AtL  258,  200,  218  Pa.  64. 

ENTER— ENTRY 

See  At  Private  Entry;  Attempt  to  Enter; 
Double  Entry;  False  EIntry;  Floating 
Entry;  Person  Making  Entry;  Re-en- 
ter;  Regularly  Enter;   Special  Entry. 


(Im   Commercial   Law) 

The  word  "entry,*'  as  used  in  Rev.  St  f 
5209,  declaring  that  every  officer,  clerk,  or 
agent  of  a  national  banking  association  who 
makes  any  false  entries  in  any  of  the  bank'a 
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books  with  Intent  to  Injure  or  defraud  the 
association  shall  be  guilty  of  a  misdemeanor, 
means  "an  Item  in  an  account*'  United 
States  ▼.  Morse,  161  Fed.  429,  431. 

An  "entry"  on  the  books  of  a  national 
bank  by  the  cashier  of  a  check  which  actual- 
ly entered  into  the  transaction  of  the  bank 
will  not  support  an  indictment  of  the  -cash- 
ier under  Rev.  St  §  5209,  for  making  a  false 
entry,  though  the  cashier  knew  the  check  to 
be  worthless  and  fraudulent,  as  the  legal  ef- 
fect of  the  entry  is  but  a  written  represen- 
tation to  whom  it  may  concern  that  the  cash- 
ier in  actual  transaction  had  received  the 
dieck,  and  that  the  amount  stated  formed 
the  basis  of  the  item  which  went  with  oth- 
ers to  make  up  the  aggregate  cash  items 
which  the  entry  declared  the  cashier  hsd  at 
the  time.  United  States  ▼.  Young,  128  FeA. 
m,  114. 

EITTER^— EHTBT  Qm  Criminal  Law) 

See  Unlawful  Entry. 

"Entry,"  as  defined  in  a  prosecution  for 
burglarizing  a  railroad  car,  as  meaning  every 
kind  of  entry  except  one  made  with  the  con- 
Knt  of  the  occupant,  or  of  one  authorized  to 
give  such  consent,  was  erroneous,  since  in 
order  to  constitute  burglary,  whether  the  en- 
try is  by  day  or  night,  there  must  be  a  break- 
ing; if  in  the  daytime  an  actual  breaking,  if 
at  night  it  must  be  done  by  force,  Newman 
V.  State,  116  S.  W.  577,  678,  66  Tex.  Cr.  R. 
273. 

An  "»itry,"  whether  by  night  or  day,  to 
constitute  burglary,  must  be  by  breaking,  and, 
if  in  the  day  by  breaking  externally,  then 
it  must  be  an  actual  breaking,  under  Pen. 
Code  1895,  art  839,  providing  that  one  is 
guilty  of  burglary  who  with  intent  to  com- 
mit felony  or  theft,  by  breaking,  enters  a 
house  in  the  daytime.  Bates  v.  State,  99  8. 
W.  551,  50  Tex.  Cr.  R.  56a 

In  prosecution  for  burglary,  a  charge 
that  by  the  term  "entry"  into  a  house  is 
meant  every  kind  but  one  made  by  free  con- 
sent of  one  authorized  to  give  consent  was 
not  erroneous,  because  ignoring  necessity  for 
a  "breaking,'*  where  the  charge  merely  defin- 
ed an  "entry,**  and  the  court  also  defined 
"breaking,"  and  properly  charged  as  to  nec- 
essary elements  of  burglary.  Montgomery  v. 
State,  116  S.  W.  1160,  1161,  55  Tex.  Cr.  R. 
502. 

On  a  prosecution  for  burglary,  it  appear- 
ed that  prosecutor  in  the  nighttime  hung  a 
pair  of  trousers  in  a  room  within  a  few  feet 
of  an  open  window,  so  that  no  one  could  get 
them  from  the  outside  without  getting  a  por- 
tion of  his  body  into  the  room  or  lifting 
them  out  with  some  instrument,  that  the 
trousers  disappeared  during  the  night,  and 
defendant  was  subsequently  found  in  posses- 
sion of  them;  and  the  court  instructed  that 
an  "entry"  in  burglary  may  be  constituted  by 
the  introduction  of  any  instrument  into  the 


house  for  the  purpose  of  taking  any  per^ 
sonal  property,  though  no  part  of  the  body 
of  the  offender  be  introduced,  and  that  it 
is  not  necessary  that  there  be  any  actual 
breaking,  when  the  entry  is  made  in  the  night- 
time, but  that  there  must  be  some  degree  of 
force,  however  slight,  and  that  the  entry, 
through  an  unusual  place,  such  as  a  window, 
constitutes  force.  Held,  that  there  was  no 
error  in  the  instruction.  Hays  v.  State,  100 
S.  W.  926,  927,  51  Tex.  Cr.  R.  111. 

Ynilte*s  Ann.  Pen.  Code,  art  838,  pro- 
vides that  burglary  Is  committed  by  enter- 
ing a  house  by  force,  threats,  or  fraud  at 
night,  or  in  like  manner  by  entering  a  house 
during  the  day  and  remaining  concealed 
there  till  night,  with  the  intent  of  committing 
a  felony  or  the  crime  of  theft  Article  841 
declares  that  the  entry  is  not  confined  to  the 
entrance  of  the  whole  body,  but  may  consist 
of  the  entry  of  any  part  for  the  purpose  of 
committing  a  felony,  and  article  842  defines 
the  term  "breaking**  to  mean  an  entry  by  ac- 
tual force,  such  as  the  introduction  of  the 
hand  or  any  instrument  to  draw  out  the  prop- 
erty through  an  aperture  made  by  the  ofl^end- 
er  for  that  purpose.  Held,  that  where  de- 
fendant broke  a  glass  of  a  store  window  in 
which  certain  shoes  were  displayed,  but  he 
was  arrested  before  he  abstracted  any  of  the 
shoes  therefrom,  he  was  guilty  of  an  attempt 
to  commit  burglary,  regardless  of  the  value  of 
the  property  in  the  store.  Mason  v.  State 
(Tex.)  100  S.  W.  383,  384. 

Pen.  Code  1895,  art  838,  defines  burglary 
as  "entering  a  house  by  force,  threats  or 
fraud  at  night  ♦  •  ♦  with  the  intent 
•  ♦  ♦  of  committing  a  felony  or  the  crime 
of  theft"  Article  841  declares  that  the  entry 
is  not  confined  to  the  entrance  of  the  whole 
body,  but  may  consist  of  the  entry  of  any  part 
for  the  purpose  of  committing  a  felony.  Arti- 
cle 842  declares  that  the  slightest  force  is 
sufficient  to  constitute  breaking,  such  as  the 
introduction  of  the  hand  or  any  instrument 
to  draw  out  the  property  through  an  aper- 
ture made  by  the  offender  for  that  purpose. 
Held  that,  under  article  842,  if  the  glass  in  a 
door  through  which  accused  thrust  his  arm 
was  already  broken,  he  would  not  commit 
burglary  by  inserting  his  hand  or  arm;  even 
for  the  purpose  of  committing  theft.  Jones 
V.  State,  87  S.  W.  1157,  1158,  48  Tex.  Cr.  R. 
336. 

ENTER— ENTRY    (Im   Praotloe) 

See  Docket  Entries. 

Filing  distinguished,  see  File. 

Of  appeal 

To  "enter  the  appeal**  from  Justice  court 
means  to  claim  it  or  notify  the  clerk,  if  there 
be  a  clerk,  that  an  appeal  is  desired,  and  it  is 
the  only  appellate  act  which  must  be  done 
within  24  hours  after  judgment.  Wyman  v. 
Newland,  74  Ati.  195, 196,  105  Me.  260. 

Under  Rev.  Laws,  c.  128,  §§  13,  15,  au- 
thorizing appeals  from  the  laud  court  to  the 
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superior  court,  and  providing  that  the  ap- 
peal shall  be  entered  within  30  days,  and  on 
the  "entry  of  appear '  the  appellant  shall  file 
in  the  superior  court  copies  of  all  material 
papers  in  the  case,  certified  by  the  recorder, 
etc.,  an  entry  of  an  appeal  In  the  superior 
court  is  an  entry  with  a  proper  officer  of  the 
court  at  the  place  where  Its  records  are  kept 
and  where  the  clerk  does  his  work,  and  the 
mere  receipt  of  the  papers  on  appeal  by  the 
clerk  or  an  assistant  clerk  at  his  residence  is 
not  an  entry  in  court,  since  chapter  159,  f 
18,  proidding  that  for  entering  orders  and  is- 
suing writs  the  "court  shall  always  be  open," 
does  not  mean  that  there  is  a  court  which  is 
open  wherever  a  clerk  or  assistant  is  found, 
without  the  presence  of  any  Justice.  Old 
Colony  St.  R.  Co.  v.  Thomas,  01  N.  E.  1006, 
1008,  205  Mass.  529, 18  Ann.  Cas.  247. 

Of  indsaent 

As   subsequent   proceeding,    see   Subse- 
quent Proceeding. 

**The  'entry  of  a  judgment*  Is  a  ministeri- 
al act,  which  consists  in  spreading  upon  the 
record  a  statement  of  the  final  conclusion 
reached  by  the  court  in  the  matter,  thus  fur- 
nishing external  and  incontestlble  evidence 
of  the  sentence  given,  and  designed  to  stand 
as  a  perpetual  memorial  of  its  action."  Sim- 
mons V.  Hanne,  39  South.  77,  78,  50  Fla.  267, 
7  Ann.  Cas.  322  (quoting  and  adopting  defi- 
nition in  1  Black,  Judg.  §  106);  Blohme  v. 
Schmancke,  61  S.  E.  1060,  1062,  81  S.  C.  81 
(quoting  1  Black,  Judg.). 

The  entry  of  a  Judgment  is  a  matter  of 
record,  and  it  is  the  act  which  makes  the 
Judgment  a  record.  Foss  v.  Johnstone,  110 
Pac.  294,  296,  158  Cal.  119. 

The  word  "entry"  Is  not  synonymous 
with  "rendition,"  as  used  in  section  336  of 
the  California  Practice  Act,  authorizing  an 
appeal  to  be  taken  from  a  final  Judgment 
within  one  year  after  the  rendition  of  the 
Judgment.  "There  is  a  rendition  of  Judg- 
ment before  it  is  actually  entered  In  the  Judg- 
ment book"  (quoting  and  adopting  Gray  v. 
Palmer,  28  Cal.  416).  "Rendition  and  entry 
of  a  Judgment  are  entirely  different  acts; 
one  is  to  be  performed  by  the  court  and  must 
be  first  in  order  of  time,  and  the  other  by  the 
clerk"  (quoting  and  adopting  Peck  v.  Cour- 
tis, 31  Cal.  207).  People  v.  Schmltz,  94  Pac. 
407,  409,  7  Cal.  App.  330,  15  L.  R.  A.  (N.  S.) 
717. 

The  period  for  issuing  district  court  ex- 
ecutions is  limited  by  statute  to  10  years 
from  the  "entry  of  Judgment"  As  applied 
to  a  Justice's  court  Judgment,  this  means  10 
years  from  its  entry  by  the  Justice,  and  not 
10  years  from  the  filing  of  the  transcription 
in  the  district  court.  The  act  of  filing  the 
transcript  is  not  the  "entry  of  Judgment" 
Holton  V.  Schmarback,  106  N.  W.  36,  38,  15 
N.  D.  38. 


**The  rendition  of  a  Judgment  •  •  ♦ 
is  an  entirely  different  thing  from  the  'entry* 
of  it  The  former  Ib  the  act  of  the  law 
through  the  mouth  of  the  Judge;  the  latter 
the  act  of  the  clerk.  The  former  gives  force 
and  efficacy  to  the  Judgment ;  the  latter  pre- 
serves a  memorial  of  it  The  former  Is  a  Ju- 
dicial act ;  the  latter  a  ministerial  act"  Ja- 
qua  V.  Harklns,  82  N.  E.  920,  922.  40  Tnd. 
App.  639  (quoting  and  adopting  the  definition 
in  1  Black.  Judg.  §  179). 

"There  is  a  clear  distinction  between 
rendering  a  Judgment,  which  is  purely  a  Judi- 
cial act  and  which  can  be  performed  by  the 
court  alone,  and  'entering  a  Judgment,*  which 
is  ministerial  and  is  usually  performed  by  the 
clerk."  Rev.  St  1901,  par.  1442,  providing 
that  a  Judgment  may  be  "entered"  in  term 
time,  or  vacation,  does  not  Justify  the  "rendi- 
tion" of  a  Judgment  by  a  Judge,  in  vacation, 
without  the  district  in  which  the  case  was 
tried.  Meade  v.  Scribner,  85  Pac  729,  730, 
10  Ariz.  33  (citing  Black,  Judg.  f  106). 

While  the  "entry"  of  a  Judgment  made 
by  a  clerk  is  evidence  of  what  the  pronounce- 
ment of  the  court  was,  yet  as  it  is  but  the  act 
of  the  scrivener  of  tlie  court,  his  failure  to 
properly  and  exactly  put  down  what  the 
court  in  fact  ordered  is  a  mere  misprision  of 
the  clerk,  which  the  court  can  and  should 
rectify  by  an  entry  nunc  pro  tunc.  Groton 
Bridge  &  Mfg.  Co.  v.  Clark  Pressed  Brick  Co., 
136  Fed.  27,  30,  68  C.  C.  A.  577. 

Of  record 

"Entering"  is  the  word  ordinarily  used 
for  the  commencement  of  a  proceeding  on  the 
records  of  the  superior  court,  while  "filing"  is 
more  commonly  used  in  reference  to  papers 
presented  for  action  before  the  county  com- 
missioners. Cheney  v.  Assessors  of  Town  of 
Dover,  91  N.  E.  1005,  205  Mass.  501. 

The  phrase  "by  an  order  entered  of  rec- 
ord,'* as  used  in  a  statute,  providing  that  ex- 
ceptions may  be  written  and  filed  at  the  time, 
or  during  the  terra  of  court  at  which  they  are 
taken,  and  within  such  time  thereafter  as 
the  court  may,  by  order  entered  of  record,  al- 
low, does  not  require  the  order  to  be  spread 
at  length  upon  the  record  but  merely  requires 
a  recital  of  the  substance  of  the  order.  Or- 
chard V.  Wrlght-Dalton-Bell-Anchor  Store 
Co.,  125  S.  W.  486,  492,  225  Mo.  414,  20  Ann, 
Cas.  1072. 

Where  parties  to  a  controversy  entered 
into  a  stipulation  for  the  submission  thereof 
to  a  Justice  of  the  circuit  court  as  authorized 
by  Tuley  Act  1887,  the  filing  of  the  agreement 
Is  sufficient  to  confer  Jurisdiction  to  hear  the 
cause,  though  the  stipulation  is  not  then  en- 
tered of  record  as  required  by  such  act;  it 
being  sufficient  if  the  agreement  is  "entered 
of  record"  by  being  preserved  in  the  Judg- 
ment or  decree  at  the  conclusion  of  the  hear- 
ing. West  Chicago  Park  Com'rs  v.  Riddle,  91 
N.  E.  1060,  1063,  245  IlL  168. 
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EMTEMr-'^ENTKY     (In     Real     Property 
Law) 

See  Forcible  Entry ;  Forcible  Entry  and 
Detainer ;  Lawful  Entry ;  Peaceable 
Entry;  Right  of  Entry  for  Breach  of 
Condition  Subsequent;  Unlawful  E^n- 
try. 

Right  of  entry  as  estate,  see  Estate. 

See,  also.  Right  of  Ent^  (In  Real  Prop- 
erty). 

An  ''entry"  at  common  law  Is  nothing 
more  than  an  assertion  of  title  by  going  on  the 
land,  or,  if  that  was  hazardous,  by  making 
coDtinual  claim.  Anciently  an  actual  entry 
was  required  to  be  made,  but  now  nothing 
of  that  kind  is  necessary ;  the  entry  is  a  fic- 
tion, and  nothing  is  required  but  that  the 
leasor  shall  have  the  right  to  enter.  Inner- 
arity  v.  Mims'  Heirs,  1  Ala.  660,  674. 

ENTER— ENTRY   (On  PubUo  Lands) 

See  Pre-Emption  Entry. 

Under  the  homestead  law,  three  things 
need  to  be  done  to  constitute  an  "entry  on 
public  lands**:  First,  the  applicant  must 
make  an  affidavit  setting  forth  the  fticts  which 
entitle  him  to  make  such  entry;  second,  he 
must  make  a  formal  application ;  and,  third, 
he  must  make  payment  of  the  money  requir- 
ed. When  these  three  requisites  are  com- 
Idled  with  and  the  certificate  of  entry  is  ex- 
ecuted and  delivered  to  him,  the  entry  is 
made;  the  land  is  entered.  Oregon  Short 
Une  R.  Co.  v.  Fisher,  72  Pac.  931,  »33, 
26  Utah,  179  (citing  HasUngs  &  D.  R.  Co.  v. 
Whitney,  10  Sup.  Ct  112,  132  U.  S.  357,  33  L, 
Ed.  363). 

*'The  term  'entry/  as  applied  to  appro- 
priations of  lands,  was  probably  borrowed 
from  the  state  of  Virginia,  In  which  we  find 
it  used  in  that  sense  at  a  very  remote  period. 
•  •  •  It  means  that  act  by  which  an  Indi- 
vidual acquires  an  Inceptive  right  to  a  por- 
tion of  the  unappropriated  soil  of  the  coun- 
try, by  filing  his  claim  in  the  office  of  an  offi- 
cer known  in  the  legislation  of  several  states 
by  the  epithet  of  an  entry  taker,  and  corre- 
sponding very  much  in  his  functions  with  the 
registers  of  land  offices,  under  the  Acts  of  the 
United  States."  Chotard  v.  Pope,  12  Wheat. 
(25  U.  S.)  586,  588,  6  L.  Ed.  737. 

In  statutes  and  in  common  parlance  the 
word  "entries,"  when  applied  to  proceedings 
in  the  land  office  under  the  homestead  law, 
is  used  with  various  meanings — sometimes  in 
the  sense  of  preliminary  entries,  at  other 
times  in  the  sense  of  final  entries,  and  again 
In  the  sense  of  the  proceedings  as  a  whole. 
Steams  v.  United  States,  152  Fed.  900,  906, 
82  C.  C.  A.  48. 

In  an  Indictment  for  conspiracy  to  de- 
fraud the  United  States  by  means  of  a  false 
and  fraudulent  entry  of  public  lands  under 
the  homestead  law,  the  word  "entry"  may 
properly  be  used  and  construed  as  applying 
to  any  or  all  of  the  steps  necessary  to  acquire 


r  title  under  such  law.    Bradford  t.  United 
States,  152  Fed.  617,  619,  81  C.  G.  A.  607. 

The  desert  land  act  provides  that  it  shall 
be  lawful  for  any  citizen  on  payment  of  25 
cents  an  acre  to  file  a  declaration  under  oath 
with  the  register  and  receiver  of  the  land  dis- 
trict in  which  any  desert  land  is  situated 
that  he  intends  to  reclaim  a  tract  of  desert 
land,  and  Act  March  3,  1891,  c.  561,  requires 
that,  at  the  time  of  filing  the  declaration,  the 
party  shall  also  file  a  map  of  the  land  which 
shall  exhibit  a  plan  showing  the  mode  of 
contemplated  irrigation,  which  plan  shall  be^ 
sufficient  to  thoroughly  irrigate  it,  and  pre- 
pare it  to  raise  ordinary  agricultural  crops, 
and  shall  also  show  the  source  of  the  water 
to  be  used.  Held,  that  only  bona  fide  entries 
made  with  intention  to  reclaim  the  land  are 
contemplated ;  and  hence,  though  the  entry- 
man  may  assign  his  entry,  yet,  if  he  made  the 
same  in  bad  faith  or  in  eva^on  of  the  pro- 
visions of  the  law,  it  constituted  a  fraud  on 
the  government,  so  that  an  indictment  charg- 
ing that  defendants  conspired  to  make,  and 
cause  to  be  made,  false,  fraudulent,  and  ficti- 
tious entries  of  respective  tracts  of  desert 
land  to  fraudulently  obtain  title  to  and  use 
and  possession  of  such  tracts,  and  performed 
certain  overt  acts  in  furtherance  of  the  con- 
spiracy, it  stated  an  ofl^ense  punishable  by 
Kev.  St.  §  5440;  the  term  **entry"  including 
not  only  the  preliminary  application,  but  the 
proceedings  as  a  whole  to  complete  the  trans- 
fer of  title.  ChapUn  v.  United  States,  193 
Fed.  879,  881,  114  C.  O.  A.  93. 

Laws  1877,  c.  15,  f  8,  relating  to  the  dis- 
position of  state  lands,  provided  that  no  per- 
son should  be  allowed  to  enter  more  than 
240  acres ;  while  Ann.  Code,  1892,  §  2564,  re- 
lating to  the  same  subject,  declares  that  one 
person  may  purchase  as  much  as  one  quarter 
section  of  public  lands  in  one  year  and  no 
more,  and  that  all  lands  acquired  directly  or 
Indirectly  by  any  person  in  contravention  of 
sections  2564  or  2565  escheat  to  the  stata 
Held,  that  there  was  no  substantial  difference 
between  such  statute ;  the  words  "enter"  and 
••purchase,"  used  therein,  being  convertible 
terms,  and  the  provision  for  "escheat"  In  sec- 
tion 2564  meaning  nothing  more  than  that 
the  lands  should  be  recovered  or  should  be 
reclaimed,  which  would  be  Implied,  though 
not  expressed,  in  the  act  of  1877.  Wisconsin 
Lumber  Co.  v.  State,  54  South.  247,  249,  97 
Miss.  571 ;  Newman  v.  Nail  (Miss.)  54  South. 
250. 

ENTER— ENTRY     (Under     Immigration 
Iiaws) 

An  alien,  who  falsely  represents  himself 
io  be  a  citizen,  and  by  such  artifice  and  fraud 
secures  admission  to  the  United  States,  Is 
guilty  of  "entering  in  violation  of  law,"  with- 
in the  meaning  of  Immigration  Act,  and  is 
subject  to  deportation  thereunder.  Williams 
V.  United  States  ex  rel.  Bougadis,  186  Fed. 
479,  481,  108  a  C.  A.  457. 
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An  "entry"  or  "entrance'*  of  a  Chinese 
person  into  the  United  States  within  the  Chi- 
nese exclusion  acts,  means  more  than  the 
mere  act  of  crdsslng  the  border,  and  consists 
in  his  going  at  large  or  becoming  domiciled  in 
the  country,  Ez  parte  Chow  Chok,  161  Fed. 
627,  629. 

Failure  of  an  alien  to  enter  at  a  port  of 
entry  and  submit  to  examination  and  inspec- 
tion and  entering  surreptitiously  is  an  *'entry 
in  violation  of  law,"  so  that  an  alien  so  en- 
tering is  found  In  the  United  States  in  viola- 
tion of  the  Immigration  Act  Feb.  20,  1907,  c 
1134,  I  36,  and  is  subject  to  deportation*  Ex 
parte  U  Dick,  176  Fed.  998, 1000. 

ENTER->-£NTRT  (Under  Revenue  Lawi) 

In  construing  Act  June  22,  1874,  c.  391, 
I  21,  which  provides  that  the  "settlement  of 
duties  shall,  after  the  expiration  of  one  year 
from  the  time  of  entry,  *  *  *  be  final 
and  conclusive,"  held,  that  the  "entry"  re- 
ferred to  does  not  mean  the  entire  transaction 
leading  up  to  the  liquidation,  but  the  act  of 
the  importer  in  presenting  to  the  collector  the 
document  known  as  an  "entry."  Cassel  v. 
United  States,  146  Fed.  146, 147. 

Act  Cong.  June  10,  1890,  c.  407,  provides 
that  if  any  Importer  or  owner  shall  make  or 
attempt  to  make  any  entry  of  imported  mer- 
chandise by  means  of  any  fraudulent  or  false 
invoice,  affidavit,  letter  or  other  means,  or 
shall  be  guilty  of  any  willful  act  or  omission 
by  means  whereof  the  United  States  shall  be 
deprived  of  duty  or  any  portion  thereof,  he 
shall  be  fined,  etc  Rev.  St  {  2979,  declares 
that  the  owner  of  goods  may  re-export  the 
same  under  the  inspection  of  the  proper  offi- 
cers without  the  payment  of  any  duty  there- 
on. Held,  that  where  the  defendant  was 
charged  with  having  withdrawn  certain  im- 
ported beans  from  the  warehouse  for  exporta- 
tion upon  bond  and  permit,  all  on  January 
15, 1902,  and  the  indictment  then  alleged  that 
the  goods  were  not  exported  "then  and  there," 
but  were  withheld  and  concealed  with  the 
knowledge  of  the  defendants,  the  goods  would 
be  regarded  as  "entered,"  and  the  duties 
therefrom  due  when  the  owners  or  the  truck- 
men to  whom  the  custody  was  intrusted  dis- 
regarded the  limitations  put  on  them  and  in- 
troduced the  goods  into  the  unrestricted  com- 
merce of  the  country,  though  the  time  with- 
in which  the  goods  might  be  properly  export- 
ed had  not  arrived;  hence  the  indictment 
was  not  objectionable  because  it  did  not  al- 
lege that  defendants  concealed  or  withheld 
the  goods,  not  only,  at  the  time  of  their  re- 
moval, but  for  all  the  period  which  was  al- 
lowed to  export  them.  United  States  v.  Ehr- 
gott,  182  Fed.  267,  271. 

The  word  "entry,"  as  used  In  Rev.  St 
S  5445,  which  makes  it  a  criminal  offense  to 
knowingly  effect  the  entry  of  any  goods  or 
merchandise  at  less  than  the  true  weight  or 
measure  thereof,  etc.,  is  used  in  its  broad 
sense,  and  includes  the  series  of  acts  which 


are  necessary  to  put  the  goods  through  the 
custom  house.  Helke  v.  United  States,  192 
Fed.  83,  99,  112  C.  C.  A.  615;  United  States 
V.  Mescall,  164  Fed.  580,  583. 

Section  5444,  Rev.  St  U.  S.,  relating  to 
the  crime  of  Illegally  admitting  Imported 
goods  to  "entry,"  does  not  refer  merely  to  the 
act  of  filing  at  the  custom  house  the  docu- 
ment known  as  an  "entry,"  but  comprises  the 
transaction  of  entering  the  goods  into  the 
body  of  the  commerce  of  the  country;  that 
is,  the  whole  process  of  passing  the  goods 
through  the  customhouse,  which  cannot  be 
deeiaed  complete  until  liquidation  has  beea 
had.  United  States  v.  Mescall,  164  Fed.  5S4, 
585. 

A  manifest  clerical  error  in  a  liquidation 
made  within  one  year  after  original  entry 
cannot  be  corrected  more  that  one  year  aft> 
er  such  entry,  because  not  within  the  pro- 
vision in  Customs  Admlnlstratlye  Act,  author- 
izing  the  Secretary  of  the  Treasury  to  correct 
such  errors  **within  one  year  from  the  date 
of  such  entry,"  as  the  term  "entry,"  as  there 
used,  refers  to  the  document  filed  by  the  im- 
porter on  entry.  United  States  v.  F.  B.  Van- 
degiift  &  Co.,  175  Fed.  772,  773,  99  C.  G.  A, 
598. 

In  the  provision  in  section  83,  Tariff  Ad 
July  27,  1897,  c.  11,  for  "merchandise  pre- 
viously imported,  for  which  no  'entry'  has 
been  made,"  the  word  "entry"  refers  to  an 
"entry  for  consumption."  John  B.  Ellison  Ik 
Sons  V.  United  States,  136  Fed.  969,  972 
(overruling  Hartwell  Lumber  Co.  v.  United 
States,  128  Fed.  306). 

While  it  Is  a  condition  to  the  entry  of 
merchandise  that  invoices  should  be  carried 
betore  an  American  consul,  this  is  not  necee* 
sarily  a  part  of  the  entry,  within  the  mean- 
ing of  Customs  Administrative  Act  relating  to 
Illegal  "entry,"  as  the  earliest  entry  does  not 
begin  until  the  owner,  after  the  goods  reach 
this  country,  begins  that  series  of  acts 
through  which,  by  application  to  the  customs 
officials,  he  gains  possession  of  the  goods.  It 
is  not  necessary  to  determine  with  stiictness 
in  this  case  just  how  much  the  term  "entry" 
includes ;  all  that  is  necessary  being  to  show 
that  the  taking  out  of  a  fraudulent  invoice 
in  Paris  is  not  part  of  the  entry.  United 
States  V.  One  Trunk,  171  Fed.  772,  774. 

ENTER  AND  REMAIN 

Under  a  statute  giving  a  parent  a  right 
of  action  against  any  liquor  dealer  who  al- 
lows his  minor  child  to  enter  and  remain  in 
a  saloon,  it  was  error  to  charge  that  the 
length  of  time  the  minor  remained  therein 
was  immaterial;  it  not  being  sufficient  that 
the  minor  "enters  or  remains,"  but  both  must 
concur,  and  a  mere  entry  In  all  cases  does  not 
constitute  remaining.  Cox  v.  Thompson,  75 
S.  W.  819,  820,  32  Tex.  Qv.  App.  572. 

Where  the  entering  and  remaining  was 
only  for  a  time  sufficient  to  purchase  and 


ENTERED  INTO 


285 


ENTICE 


drink  a  glass  of  liquor,  and  the  sale  was 
made  in  good  faith  on  reasonable  grounds  of 
belief  that  the  person  was  an  adult,  there 
was  not  such  a  permitting,  by  the  liquor  deal- 
er, of  a  minor  to  "enter  and  remain"  in  his 
liquor  store  as  amounted  to  a  violation  of 
tbe  condition  of  his  bond  that  he  would  not 
permit  a  minor  to  enter  and  remain  in  the 
store.  Mlnter  v.  State,  76  S.  W.  312,  314,  33 
Tex.  C^v.  App.  182. 

ENTEREB  INTO 

An  allegation,  in  an  action  for  the  breach 
of  a  contract,  that  a  certain  written  contract 
was  "entered  into"  is  sufficient  to  admit 
proof  that  memorandum  thereof  was  deliv- 
ered. Bailey  v.  Leishman,  89  Pac  78,  79,  82 
Utah,  123,  13  Ana  Cas.  1116. 

ENTERON 

'•According  to  the  Century  Dictionary, 
the  term  Intestines'  is  used  in  biology  in  a 
wider  sense  to  include  the  whole  enteron,  and 
the  term  'enteron'  Is  there  defined  as  mean- 
ing. In  anatomy,  the  intestines,  alimentary 
canal,  including  its  annexes  and  append- 
ages.'" Hampton  v.  State,  39  South.  421, 
426,  50  Fla.  65. 

ENTERPRISE 

See  Gift  Enterprise ;  Useful  Enterprise. 

ENTERTAIN 

EHTERTAINEB  BY  THE   COITRT 

The  Supreme  Court  of  the  United  States 
has  held  in  a  series  of  cases  that,  if  a  mo- 
tion for  a  new  trial  in  a  law  case  or  a  petl- 
ti<m  for  rehearing  in  an  equity  case  Is  made 
or  presented  in  season  and  "entertained  by 
the  court,"  the  time  limited  for  a  writ  of 
error  or  appeal  does  not  begin  to  run  until 
the  motion  or  petition  is  disposed  of.  Just 
what  is  meant  by  the  term  "entertained  by 
the  court"  is  not  defined  in  these  decibilous. 
It  would  seem,  however,  that  the  term  so 
industriously  repeated  must  have  some  sig- 
nificance, and  that  the  court  thereby  meant 
to  say  that  something  was  necessary  more 
than  the  mere  filing  of  the  motion.  Klein 
V.  Southern  Pac.  Co.,  140  Fed.  213,  214. 


Any  other  entertainment,  see  Any  Other. 
Other  entertainment,  see  Other. 

An  "entertainment"  is  a  source  or  means 
of  amusement;  a  diverting  performance,  es- 
pecially a  public  performance,  as  a  concert, 
drama,  or  the  like.  People  v.  Klaw,  106  N. 
Y.  Supp.  341,  351,  55  Misc.  Rep.  72  (quoting 
and  adopting  definition  in  Stand.  Diet). 

In  enactments  respecting  houses  for  pub- 
lic refreshment,  resort,  and  entertainment, 
the  expression  ^'entertainment"  cannot  be  un- 
derstood as  meaning  a  theatrical  or  musical 
or  other  similar  performance,  but  as  some- 


thing contributing  to  the  enjoyment  of  the  re- 
freshment Bryan  v.  Menefee,  95  Pac.  471, 
476,  21  Okl.  1  (quoting  End.  Interp.  St  §  296). 

ENTERTAIKMEKT  OF   THE   STAGE 

Under  a  statute  making  It  unlawful  to 
exhibit  on  Sunday  any  interlude,  tragedy, 
comedy,  etc.,  or  any  other  "entertainment 
of  the  stage,"  the  term  "any  other  entertain- 
ment of  the  stage"  covered  all  performances 
of  any  character  in  a  place  of  public  amuse- 
ment on  Sunday,  and  was  not  limited  by  the 
rule  of  ejusdem  generis  to  entertainments 
similar  to  those  specifically  named.  In  re 
Hammerstein,  108  N.  Y.  Supp.  197,  198,  57 
Misc.  Kep.  52  (quoting  Mayor,  etc.,  of  New 
York  City  v.  Eden  Musee  Amer.  Co.,  8  N.  E. 
40,  102  N.  Y.  593). 

A  license  is  not  required  for  a  free  mov- 
ing picture  show  in  an  ice  cream  saloon  and 
candy  store  to  draw  trade,  under  Greater 
New  York  Charter,  requiring  a  license  for 
the  exhibition  to  the  public  in  any  building, 
garden  or  grounds,  concert  room,  or  other 
place  or  room  in  the  city  of  New  York,  of  any 
interlude,  tragedy,  comedy,  opera,  ballet,  play, 
farce,  minstrelsy,  or  dancing,  or  '*any  other 
entertainment  of  the  stage,"  or  any  equestri- 
an, circus,  or  dramatic  performance,  or  any 
performance  of  Jugglers  or  rope  dancing,  or 
acrobats;  such  show  not  being  within  the 
meaning  and  purview  of  the  act,  and  not 
within  the  words  "any  other  entertainment 
of  the  stage."  Weistblatt  v.  Bingham,  109 
N.  Y.  Supp.  545,  546,  58  Misc.  Rep.  328. 

ENTICE 

The  word  **entice,"  as  used  in  Cr.  Code, 
S  20,  declaring  that  any  person  who  shall 
maliciously  or  forcibly  or  fraudulently  lead, 
take,  or  carry  away,  or  entice  away  any 
child  under  the  age  of  18  years,  with  intent 
unlawfully  to  detain  or  conceal  such  child 
from  its  parent  or  parents,  or  guardian,  must 
be  given  its  ordinary  and  usual  meaning, 
which  is  to  draw  on;  to  instigate  by  inciting 
hope  or  desire;  to  allure,  especially  In  a  bad 
sense;  to  lead  astray;  to  tempt;  to  incite. 
Its  synonyms  are  "to  allure";  "to  coax";  "to 
destroy";  "to  seduce";  "to  tempt";  "to  in- 
veigle"; "to  persuade";  and  "to  prevail  on." 
Gould  V.  State,  99  N.  W.  541,  543,  71  Neb. 
651. 

"Entice"  means  to  draw  on  by  exciting 
hope  and  desire,  to  allure,  to  attract.  An  in- 
vitation to  a  boy  about  15  years  old  to  take 
a  trip  somewhere,  accompanied  with  a  prom- 
ise to  pay  all  of  his  expenses,  and  to  give  him 
anything  in  the  world  he  wanted,  would 
come  within  the  definition  of  "entice,"  as 
used  in  Pfen.  Code  1895,  §  110,  relating  to  the 
inveigling  of  children  away  from  home.  Ar- 
rlngton  v.  State,  59  S.  E.  207,  208,  3  Ga.  App. 
30. 

The  words  "entice,  persuade,  and  decoy," 
as  used  in  Pen.  Code  1895,  |  122,  providing 


ENTICE 


286 


ENTIRE  CX)NTRACT 


tbat,  if  any  person  shall  by  offering  higher 
wages  or  In  any  way  entice,  persuade,  or 
decoy  any  servant  to  leave  his  employer  dur- 
ing the  term  of  service,  he  shall  be  guilty  of 
a  misdemeanor,  indicate  that  there  must  be 
some  word  or  act  of  incitement  or  Induce- 
ment on  the  part  of  the  offender  whereby  he 
influences  the  will  of  the  servant  so  that  the 
latter  becomes  dissatisfie^d  with  his  employ- 
ment and  is  allured  away.  Bright  v.  State, 
61  S.  E.  289,  4  Ga.  App.  333  (quoting  McAllis- 
ter V.  St^te,  122  Ga.  744,  50  S.  E.  921) . 

In  orderithat  a  parent  may  maintain  an 
action  for  the  enticement  of  a  minor  son  from 
the  parent's  service,  there  must  have  been 
an  actual  service  of  the  parent  by  the  son, 
and  some  active  or  affirmative  effort  by  de- 
fendant to  detract  the  child  from  that  serv- 
ice. It  Is  not  enough  that  the  son  has  vol- 
untarily left  the  parent's  service  without  the 
latter's  consent,  and  has  entered  Into  the 
employment  of  defendant  Kenney  v.  Balti- 
more &  O.  R.  Co.,  61  Atl.  581,  582,  101  Md. 
490,  1  L.  R.  A.  (N.  S.)  205. 

ENTIRE 

EKTUtE  BOARD 

Salem  City  charter  provides  that  a  board 
of  county  commissioners  may  borrow  money 
only  after  the  passing  of  an  ordinance  by  a 
three-fourths  vote  of  the  entire  board.  Held, 
that  the  use  of  the  words  "entire  board," 
and  not  the  words  "entire  board  elected" 
or  similar  term,  indicates  that  the  Legislature 
intended  that  three-fourths  of  the  entire 
membership  of  the  board  in  existence  at  the 
passage  of  the  ordinance,  as  distinguished 
from  three-fourths  of  the  entire  board  elect- 
ed, should  have  power  to  pass  the  ordinance. 
The  word  "board,"  when  used  in  municipal 
charters,  has  two  meetings,  one  abstract,  hav- 
ing reference  to  the  legislative  creation,  the 
corporate  entity,  which  is  continuous,  and  the 
other  referring  to  the  members,  the  indi- 
viduals, composing  the  board.  The  words 
"entire  board,"  as  used  In  the  Salem  charter, 
refer  to  the  membership  of  the  board  and 
were  evidently  inserted  to  guard  against  the 
hasty  legislation  by  requiring  three-fourths 
of  all  the  members  to  concur.  As  the  board, 
the  corporate,  body,  was  composed  of  only 
six  members  when  the  ordinance  was  finally 
adopted,  five  of  its  members  being  present 
and  voting  for  the  passage,  the  requirements 
of  the  charter  were  complied  with.  Also,  in 
a  case  where  the  power  of  a  motion  was  con- 
ferred on  a  municipal  council  to  be  exercis- 
ed by  a  vote  of  three-fourths  of  that  body, 
it  was  held  to  give  the  power  of  removal 
to  three-fourths  of  a  legal  quorum.  Board 
of  Com'rs  of  Town  of  Salem  v.  Wachovia 
Loan  &  Trust  Co.,  55  S.  E.  442,  444,  143  N. 
C.  110  (citing  Warnock  v.  City  of  Lafayette, 
4  La.  Ann.  419). 


EKTIRE  BUSINESS  SERVIOE 

In  a  contract  by  which  a  party  agreed 
to  give  his  entire  business  services  to  anoth- 
er for  a  specified  time,  the  phrase  "entire 
business  services"  had  reference  to  his  call- 
ing or  business,  and  did  not  mean  any  busi- 
ness or  work  which  the  defendant  might 
choose  to  put  him  to  from  time  to  time,  and, 
where  the  contract  did  not  disclose  what  his 
calling  or  business  was,  it  could  be  proved 
by  extrinsic  evidence.  Davis  v.  Dodge,  110 
N.  Y.  Supp.  787,  793,  126  App.  Dlv.  469. 

ENTIRE  CHARGE 

See  Take  Entire  Charge. 

ENTIRE  CONTRACT 

"A  contract  is  'entire*  and  not  severable, 
when  by  its  terms,  nature,  and  purpose  It 
contemplates  and  Intends  that  each  and  all 
of  its  parts,  material  provisions,  and  the 
consideration  are  common  each  to  the  other 
and  interdependent.  ♦  ♦  ♦  A  'severable 
contract'  is  one  in  its  nature  and  purpose 
susceptible  of  division  and  apportionment, 
having  two  or  more  parts,  in  respect  to  mat< 
ters  and  things  contemplated  and  embraced 
by  it,  not  necessarily  dependent  upon  eacb 
other,  nor  is  it  intended  by  the  parties  that 
they  shall  be."  ,  The  entirety  or  separability 
of  a  contract  depends  primarily  upon  the  In- 
tention of  the  parties,  rather  than  upon  the 
divisibility  of  the  subject,  although  the  latter 
aids  in  determining  the  intention.  Where  the 
consideration  or  promise  is  single,  there  is 
no  ditticulty  in  pronouncing  the  contract  in- 
divisible and  in  declaring  the  whole  void  if 
there  be  illegality  in  the  consideration  or 
promise.  Packard  A  Field  T.  Byrd,  51  S.  E. 
678,  679,  73  S.  C.  1,  6  L.  R.  A.  (N.  S.)  547 
(quoting  and  adopting  definition  in  Wooten 
V.  Walters,  14  S.  E.  734,  110  N.  C.  251); 
Sterling  v.  Gregory,  85  Pac.  305,  306,  149  Cal. 
117  (quoting  and  adopting  the  definition  in 
Wooten  V.  Walters,  14  S.  B.  734,  736,  110 
N.  C.  251). 

"If  it  reasonably  appears  from  the  lan- 
guage of  the  contract  that  the  parties  in- 
tended that  full  and  complete  performance 
should  be  made  with  respect  to  the  subject- 
matter  of  the  contract  by  one  party  in  con- 
sideration of  the  obligation  of  the  other 
party  to  the  contract,  such  contract  is  an  en- 
tirety. In  other  words,  if  a  party  contracts 
with  another  to  do  certain  work  in  the  aggre- 
gate consisting  of  several  items  to  be  paid  for 
by  the  other  party  at  so  much  for  each  item 
as  it  is  performed,  the  work  to  continue  for 
a  certain  i)eriod  of  time,  if  it  appears  from  a 
character  and  nature  of  the  subject-matter 
alone,  or  in  connection  with  the  relation  of 
the  parties  to  such  subject-matter,  that  it 
was  their  intention  that  full  and  complete 
performance  of  such  work  should  be  made, 
the  contract  should  be  held  to  be  entire." 
A  contract  to  print,  bind  and  deliver  to  a 
publisher  volumes  of  law  reports,  etc.,  agree- 
ing to  deliver  to  the  publisher  a  thousand 
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copies  of  each  report  and  necessary  plates 
tberefor  within  90  days  after  the  oriislnal 
copy  had  been  received,  proiddlng  that  it 
shoold  remain  in  force  for  a  term  of  two 
years,  the  publisher  agreeing  to  pay  for  each 
thoosand  copies  a  specified  price  as  deliver- 
ed, is  an  "entire  contract"  with  subsidiary 
provisions  relating  to  performance.  Jones  & 
Go.  V.  Gammel-Statesmen  Pub.  Co.  (Tex.)  94 
S.  W.  191,  198,  194  (citing  2  Pars.  Ck>nt.  § 
217;  3  Page,  Cont  §  1484;  Widman  v.  Gay, 
JjO  N.  W.  450,  104  Wis.  277;  History  Company 
V.  FUnt  ITex.]  15  S.  W.  912;  Barrle  v.  Earle, 
8  N.  E.  639,  143  Mass.  1,  58  Am.  Rep.  126; 
Norrington  v.  Wright,  6  Sup.  Ct  12,  115  U. 
S.  188,  29  L.  Ed.  366;  Cresswell  Ranche  & 
Cattie  Co.  V.  Martindale,  63  Fed.  86,  11  C. 
a  A.  233;  Olmstad  v.  Bach,  37  Ati.  501,  78 
Md.  132.  22  L.  R.  A.  74,  44  Am.  St  Rep.  273). 

"An  'entire  contract,*  In  its  legal  Inter- 
pretation, Is  an  unconditional  agreement  for 
the  whole  of  the  several  articles  or  number 
or  quantity  of  goods  contracted  for,  and 
precludes  by  its  terms,  and  equally  by  the 
plain  intention  of  the  parties,  all  idea  of 
divisibility."  Bradford  &  Carson  v.  Mont- 
gomery Furniture  Co.,  92  S.  W.  1104,  1100, 
115  Tenn.  610,  9  L.  R.  A.  (N.  S.)  979  (quoting 
and  adopting  definition  in  Story,  Cont.  f§  21, 
22). 

A  contract  is  not  entire  and  indivisible 
because  embraced  in  one  Instrument  and  sign- 
ed by  the  same  parties.  Strauss  v.  Yeager, 
S*3  N.  E.  877,  880,  48  Ind.  App.  448. 

In  case  of  a  contract  naturally  and  ac- 
curately severable,  such  as  a  contract  for 
the  sale  of  a  bill  of  goods  at  certain  prices 
for  each  article,  courts  incline  to  hold  the 
contract  "severable,"  and  to  grant  a  recovery 
for  that  portion  of  the  goods  actually  de- 
livered, less  damages  for  the  nondelivery  of 
any  portion  not  delivered;  but,  if  it  appears 
by  express  terms  or  necessary  implication 
that  the  intent  was  to  make  payment  of  the 
consideration  depend  on  delivery  of  all  the 
articles,  the  contract  will  be  held  "entire," 
though  the  consideration  may  be  measured 
by  units  and  be  actually  severable.  Con- 
tracts for  the  sale  of  goods  naturally  sever- 
able, like  the  sale  of  a  quantity  of  gloves 
of  different  kinds  at  fixed  prices,  will  not  be 
held  entire,  in  absence  of  express  or  implied 
provision  to  that  effect,  or  persuasive  circum- 
stances showing  such  is  the  Intent.  The 
entirety  of  a  contract  of  sale  is  a  question 
of  intent,  which  severability  of  the  subject- 
matter  and  measurement  of  consideration  by 
units  may  assist  in  detenninlng,  but  not  nec- 
essarily determine.  National  Knitting  Co.  v. 
Bouton  &  Germain  Co.,  123  K.  W.  624,  625, 
141  Wis.  63. 

As  a  general  rule,  a  contract  is  "entire'* 
when  by  its  tenps,  nature,  and  purpose  it 
contemplates  and  Intends  that  each  and  all 
of  its  parts  and  the  consideration  shall  be 
common  each  to  the  other  and  interdepend- 


ent. The  question  whether  a  given  contract 
is  entire  or  separable  is  very  largely  one  of 
intention,  to  be  determined  from  the  lan- 
guage used  and  the  subject-matter  of  the 
agreement.  The  divisibility  of  the  subject- 
matter  or  of  the  consideration  is  not  neces- 
sarily conclusive,  though  of  aid,  in  deter- 
mining the  intention.  Quarton  v.  American 
Law  Book  Co.,  121  N.  W.  1009,  1015,  143 
Iowa,  517,  32  L.  R.  A.  (N.  S.)  1. 

"An  'entire  contract'  Is  one  where.  In  the 
intention  of  the  parties,  full  and  complete 
performance  on  the  one  part  constitutes  the 
consideration  for  performance  on  the  other. 
It  is  not  necessary  that  the  price  named 
shall  be  a  lump  sum.  It  may  be  measured 
by  quantity  or  by  units.  Nor  is  it  essential 
that,  by  the  terms  of  the  contract,  actual 
payment  is  to  be  postponed  until  after  full 
completion,  if  earlier  payments  are  merely 
advancements  upon  the' whole  price,  and  not 
ratable  payments  for  performance  of  several 
and  distinct  parts.  It  suffices  that  full  per- 
formance is  the  consideration  of  the  price 
to  be  paid,  and  earlier  actual  payments  on 
account  of  the  full  price  are  not  necessarily 
inconsistent  with  entirety.'*  Fessman  v. 
Barnes  (Tex.)  108  S.  W.  170,  171  (quoting 
and  adopting  definition  in  Widman  v.  Gay, 
80  N.  W.  450,  104  Wis.  277). 

"Entire,"  as  used  in  a  provision  that 
this  entire  policy  shall  be  void  if,  etc.,  is 
held  by  some  courts  (even  in  Jurisdictions 
where  separate  valuations  are  ordinarily  re- 
garded as  rendering  the  contracts  divisible) 
to  make  the  contract  entire  and  indivisible, 
while  other  courts  hold  that  no  valid  dis- 
tinction can  be  drawn  between  the  words 
"this  entire  contract  shall  be  void"  and  "this 
entire  policy  shall  be  void."  Goorberg  v. 
Western  Assur.  Ck).,  89  Pac.  130,  133,  150 
Cal.  510,  10  L.  R.  A.  (N.  S.)  876,  119  Am.  St. 
Rep.  246,  11  Ann.  Cas.  801. 

Where  an  insurance  policy  is  issued,  and 
different  classes  of  property  are  insured, 
each  class  being  separated  from  the  others 
and  insured  for  a  specific  amount,  and  there 
is  a  breach  of  the  conditions  of  the  contract 
as  to  one  class  of  the  property  insured,  the 
contract  should  be  considered  not  as  one 
entire  in  itself,  but  as  one  which  is  severable. 
Miller  V.  Delaware  Ins.  Co.  of  Philadelphia, 
75  Pac.  1121, 1123,  14  Okl.  81,  65  L.  R.  A.  173, 
2  Ann.  Cas.  17. 

Where  plaintiff  agreed  to  furnish  de- 
fendants a  certain  quantity  of  crushed  stone 
for  a  fixed  price  per  cubic  yard,  at  a  stated 
Tate  per  day,  the  contract  was  "entire,"  re- 
quiring full  performance  before  payment  of 
the  consideratloq  was  due.  Prautsch  v.  Ras- 
mussen,  113  N.  W.  416,  417,  133  Wia  181. 

In  an  action  to  enforce  an  oral  agree- 
ment to  take  back  certain  mining  stoc^  at 
Hf'l  per  share,  which  had  been  sold  to  plaintiff 
at  50  cents  per  share,  the  Jury  found  that 
defendant  agreed,  as  a  condition  to  the  sale 
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of  the  stock  to  plaintiff,  that  he  would  pur- 
chase It  back  at  $1  per  share,  and  that  the 
repurchase  would  be  made  within  one  year 
from  the  date  of  sale,  and  that  plaintiff  of- 
fered back  the  stock  to  defendant  at  $1  per 
share  within  the  year.  Held,  that  the  agree- 
ment was  an  **entire  contract"  for  the  sale  of 
the  stock,  and  that  plaintiff  was  entitled  to 
recover  ^1  per  share,  and  not  merely  the 
purchase  price,  with  Interest,  on  the  theory 
that  the  agreement  to  repurchase  embodied 
two  elements,  one  of  which  gave  the  right 
to  rescind  and  demand  the  purchase  money, 
and  the  other  a  promise  of  defendant  to  pay 
an  additional  60  cents  per  share  upon  such 
rescission,  which  would  be  within  the  stat- 
ute of  frauds.  Vohland  v.  Gelhaar,  116  N.  W. 
869,  870,  1S6  Wis.  75,  16  Ann.  Gas.  781. 

ENTIRE  ESTATE 

The  word  "entire,"  In  a  will  whereby 
testator  bequeathed  his  entire  estate,  both 
real  and  personal,  to  his  wife,  and  requested 
that  as  soon  as  convenient  after  his  death 
the  wife  should  sell  personal  property  to  pay 
his  entire  indebtedness,  and  requested  that 
at  the  wife's  death  the  estate  testator  was 
then  seised  of  should  be  equally  divided  be- 
tween his  children,  measures  the  duration  of 
the  estate  devised,  and  the  wife  acquired  a 
fee-simple  title  in  the  real  estate,  though  the 
word  **entire"  may  sometimes  be  used  as  a 
measure  of  extent  or  breadth  only.  Snod- 
grass  V.  Brandenburg,  71  N.  B.  137,  138,  164 
Ind.  59. 

ENTIRE  LEASE 

Laws  1905,  p.  163,  c  103,  S  5,  provides 
that  an  original  lessee  of  school  lands,  or  the 
assignee  of  an  "entire  lease,"  out  of  which 
no  sale  of  one  complement  of  land  has  been 
made  under  this  act,  may  purchase  out  of 
bis  lease  the  quantity  of  land  allowed  to  one 
purchaser.  School  lands  were  leased.  In 
1901,  part  of  the  lands  were  sold  to  a  third 
person  with  the  consent  of  the  lessee.  The 
lessee  assigned  his  lease,  and  the  assignee 
sought  to  purchase  other  land  embraced  in 
the  lease.  Held,  that  the  assignee  was  enti- 
tled to  purchase;  the  lease  of  the  part  not 
sold  to  the  third  person  being  an  "entire 
lease"  within  the  statute.  Garza  v.  Terrell, 
90  S.  W.  1092,  1093,  99  Tex.  506. 

ENTIRE  MINING  PROPERTT 

Where  a  lease  of  a  coal  mining  property 
required  the  lessee  to  surrender  the  premises 
at  the  end  of  the  term  in  good  condition  as 
an  "entire  mining  property,"  and  during  the 
term  worthless  buildings  were  destroyed  by 
fire  without  the  lessee's  negligence,  the  lessee 
need  not  rebuild  the  burned  buildings,  since 
they  were  not  necessary  to  constitute  the 
premises  an  "entire  mining  property."  Junc- 
tion Min.  Co.  V.  Springfield  Junction  Coal 
Co.,  78  N.  B.  902,  911,  222  IlL  600. 


ENTIRE  TERM 

Pen.  Code  1876,  |  1590,  provided  that.  In 
deducting  credits  for  good  conduct  in  favor 
of  a  convict,  they  should  be  deducted  from 
the  "entire  term"  of  penal  servitude  to 
which  he  had  been  sentenced.  St.  1889,  p, 
410,  c  264,  §  20,  provides  that  a  convict  shall 
be  allowed  from  "his  term,"  for  good  behav- 
ior, certain  deductions.  Held  that,  under 
the  language  of  the  original  section,  it  was 
intended  to  make  the  successive  periods  of 
Imprisonment  under  cumulative  sentences 
continuous  for  commutation  purposes,  but 
that  under  the  latter  statute,  where  one  is 
convicted  of  two  offenses,  and  as  a  punish- 
ment for  each  sentenced  to  imprisonment,  the 
second  sentence  to  commence  at  the  expira- 
tion of  the  term  of  imprisonment  imposed  by 
the  prior  sentence,  each  term  is  to  be  con- 
sidered by  itself  as  regards  the  allowance 
of  credits  for  good  behavior.  Ex  parte  Clif- 
ton, 78  Pac.  656,  656,  145  CaL  186. 

ENTIRE,  TTNCONBITIONAIi,  ANB  SOI.E 
OWNERSHIP 

See,  also.  Sole  and  Unconditional  Own* 
ership;  Sole  Ownership;  Uncondition- 
al and  Sole  Ownership. 

EqiUtaUe  title 

An  equitable  owner  is  an  entire  and  sole 
owner  within  a  policy  stipulating  that  insur- 
ed was  the  sole  and  unconditional  owner  bf 
the  property.  Modlin  v.  Atlantic  Fire  Ins. 
Co.,  65  S,  B.  605,  607, 151  N.  a  35. 

ENTIRE  USE 

See  Full  and  Entire  Use. 

ENTIRE  WIDTH  OF  IiOT 

The  phrase  "entire  width  of  the  lot,**  In 
Tenement  House  Act  (Laws  1901,  c.  334)  f 
53,  as  amended  by  Laws  1902,  c.  352,  provid- 
ing that  behind  every  tenement  house  there 
shall  be  a  yard  extending  the  "entire  width 
of  the  lot,*'  and  section  56,  as  amended  by 
Laws  1903,  c.  179,  §  29,  providing  that,  where 
a  lot  running  through  from  street  to  street 
is. over  100  feet  in  depth,  a  yard  space  shall 
be  left  throughout  the  center  of  the  lot  mid- 
way between  the  two  streets  and  shall  ex- 
tend across  the  "entire  width  of  the  lot,"  Is 
not  of  doubtful  meaning,  and  it  does  not 
mean  two  open  spaces  interrupted  by  solid 
walls  of  masonry  extending  across  the  center 
of  the  lot  midway  between  the  two  streets, 
and  no  tenement  house  building  may  be  erect- 
ed without  a  yard  space,  and  the  tenement 
house  commissioner  will  not  be  compelled 
by  mandamus  to  approve  plans  which  do  not 
pro^-ide  for  such  yard  space.  People  ex  reL 
Unprlch  v.  Craln,  95  N.  Y.  Supp.  906,  909, 
47  Misc.  Rep.  281. 

ENTIREI.T 

The  word  "entirely,"  as  used  in  railroad 
rules  regulating  the  approach  of  trains  to  a 
station,  declaring  that  the  responsibility  for 
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a  collision  would  rest  ''entirely"  with  the 
approaching  train  in  connection  with  Instme- 
Uons  requiring  the  engineer  to  have  his  train 
**iinder  control"  and  so  to  proceed  until  the 
track  was  "plainly  se^  to  be  dear/'  meant 
that  his  control  shonld  be  adjusted  to  the 
distance  he  could  see  along  the  track  as  he 
advanced,  and  that  he  should  proceed  on  the 
theory  that  the  responsibility  for  a  collision 
would  rest  "entirely"  with  his  train.  Qreat 
Northern  Ry.  Co.  v.  Hooker,  170  Fed.  154, 
158,  95  C.  C.  A.  410. 

EHTIREI.T  AND  OONTZNUOUgliT  CON- 


The  words  "entirely  and  contluoously," 
as  used  in  a  health  insurance  policy,  provid- 
ing for  certain  monthly  payments  to  mem- 
bers  who,  by  reason  of  sickness  or  disease, 
are  "entirely  and  continuously"  confined  to 
bed,  must  receiTe  a  common-sense  construc- 
tion. It  is  not  intended  by  the  employment 
of  these  words  that  a  person  must  spend 
every  minute  of  his  time,  while  sick,  in  bed 
in  order  to  bring  himself  witliin  Its  provl- 
siona,  but  the  meaning  of  it  is  that  he  must 
be  bedridden  in  a  substantial  sense,  or,  tn 
otiier  words,  the  indemnity  is  payable  for 
such  sickness  only  as  will  confine  the  patient 
to  his  bed  nearly  all  or  about  all  the  time  of 
each  day,  and  will  not  permit  him  to  be  ab- 
sent therefrom  for  any  considerable  portion 
of  the  time  on  any  day,  Where  insured  was 
confined  to  bed  a  greater  portion  of  the  time 
every  day  during  his  sickness,  though  at 
times  he  sat  outside  of  the  house,  was  once 
driven  a  few  blocks,  and  was  in  and  out  of 
bed  many  times,  he  was  "entirely  and  con- 
tinuonsly'*  confined  to  his  bed,  within  the 
meaning  of  such  policy.  Hays  v.  General 
Assembly  American  Benev.  Ass'n,  104  S.  W. 
1141,  1142,  127  Mo.  App.  195. 

Where  a  policy  of  insurance  provided 
certain  weekly  indemnity  for  sickness  or 
disease,  whereby  the  insured  as  a  result 
thereof  is  "entirely  and  continuously  confined 
in  bed,"  under  the  charge  of  a  physician, 
though  the  clause  does  not  mean  that  the 
patient  must  stay  every  minute  in  bed  for 
his  right  to  indemnity  to  accrue,  the  mani- 
fest purpose  was  not  to  indemnify  for  loss 
of  time  due  to  sickness,  unless  the  patient 
was  bedridden  in  a  substantial  sense,  and 
there  can  be  no  recovery  by  an  insured,  not- 
withstanding he  was  under  the  attention  of 
a  physician  throughout  his  sickness  and  was 
wholly  incapacitated  to  attend  to  any  bus!- 
.ness,  when  he  was  never,  even  at  his  worst, 
confined  to  the  bed,  though  he  rested  occa- 
sionally in  bed  during  the  daytime,  but  spent 
most  of  the  hours  of  the  day  out  of  doors 
under  the  advice  of  bis  physician,  and  ac- 
cording to  his  own  testimony  was  never  con- 
fined to  his  bed  constantly  but  sometimes 
stayed  in  bed  two  or  three  days  out  of  a 
week.  Bradshaw  v.  American  Benevolent 
A88*A,  87  S.  W.  46,  47,  112  Mo.  App.  435, 

2  WDS.&  P.2D  Seb.— 19 


EMnREXtT  WTTHOirr  UKDEBSTAND- 

mo 

The  phrase  "entirely  without  understand- 
ing," as  used  in  Civ.  Code,  f  39,  providing 
that  "a  conveyance  or  other  contract  of  a 
person  of  unsound  mind,  but  not  entirely 
without  understanding,  made  before  his  in- 
capacity has  been  judicially  determined,  is 
subject  to  rescission,  as  provided  in  the  chap- 
ter on  rescission  in  this  Code,"  means  a  want 
of  capacity  to  understand  transactions  of 
the  kind  involved  in  the  particular  case,  and 
it  is  impossible  that  a  person  without  the 
capacity  of  understanding  a  particular  trans- 
action oan  in  fact  understand  it.  Ripperdan 
V.  Weldy,  87  Pac.  276,  279,  149  Cal.  667  (cit- 
ing Jacks  V.  Estee,  73  Pac.  247, 139  Cal.  507). 

This  phrase,  in  Rev.  St.  1887,  §  2410, 
making  a  conveyance  on  contract  of  a  person 
"entirely  without  understanding"  void,  does 
not  include  a  person  who  is  sane  on  one  sub- 
ject but  not  on  another.  Ratllff  v.  Baltzer's 
Adm'r,  89  Pac.  71,  73,  18  Idaho,  152. 

ENTIRETY  (Estate  by) 

An  "estate  by  entireties"  is  one  held  by 
husband  and  wife  by  virtue  of  title  ac- 
quired by  them  jointly  after  marriage.  In  re 
Rhodes'  Estate,  81  Atl.  648,  646,  232  Pa.  489. 

A  "tenancy  by  the  entirety"  Is  created 
by  a  conveyance  of  land  to  a  husband  and 
wife;  the  survivor  taking  the  whole  estate. 
OUver  V.  Wright,  83  Pac.  870,  871,  47  Or.  322, 

A  "tenancy  by  entireties"  arises  when* 
ever  an  estate  vests  in  two  persons  who  are, 
at  the  time  when  the  estate  vests,  husband 
and  wife.  It  may  exist  in  personalty  as  well 
as  real  property;  in  choses  in  action  as  well 
as  chose  in  possession.  In  re  Klenkes'  Es- 
tate, 60  Atl.  166,  210  Pa.  572  (citing  In  re 
Bramberry's  Estate,  156  Pa.  628,  27  Atl.  405, 
22  L.  R,  A.  594,  36  Am.  St  Rep.  64). 

"Tenancy  by  the  entirety"  arises  where 
an  estate  in  land  is  given  to  the  husband 
and  wife,  or  where  a  joint  purc)iase  is  made 
by  them  during  coverture;  there  being  mo 
words  in  the  devise  or  conveyance  showing 
that  the  grantor  intended  them  to  take  either 
as  joint  tenants  or  as  tenants  in  common. 
Aubry  v.  Schneider,  60  Atl.  929,  930,  69  N.  J. 
Eq.  629  (citing  Fulper  v.  Fulper,  54  N.  J.  Eq. 
431,  34  Atl.  1063,  32  L.  R.  A,  701,  55  Am.  St. 
Rep.  590). 

An  "estate  by  entireties"  is  one  held  by 
husband  and  wife  by  virtue  of  title  acquired 
by  them  jointly  after  marriage.  Being  re- 
garded as  one  person  in  law,  they  take  not 
In  parts  or  shares  like  joint  tenants  or  ten- 
ants in  common,  but  each  takes  the  whole, 
or,  in  the  ancient  phrase,  they  are  seized  not 
per  mie  et  per  tout,  but  per  tout  only.  In- 
cident to  this  estate  is  the  right  to  survivor- 
ship with  the  difference  that  on  the  death  of 
husband  or  wife  the  survivor  takes  no  new 
title  or  estate  but  he  or  she  is  in  possession 
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Of  the  whole  from  its  inception.  Alles  v. 
Lyon,  66  Ati.  81,  82.  216  Pa.  604,  10  L.  R.  A. 
(N,  S.)  463,  116  Am.  St  Rep.  791,  9  Ann.  Gas. 
137. 

An  estate  by  entirety  is  held  by  hnsband 
and  wife  as  one  person,  and  under  one  title, 
the  grant,  gift,  or  devise  which  created  tlie 
estate  operating  in  such  manner  as  to  give 
each  the  whole,  and  each  is  seised  of  the 
whole  of  the  estate  in  the  survivor;  the  sur- 
vivor, on  the  other's  death,  not  taking  as  a 
new  acquisition,  but  holding  under  the  orig- 
inal limitation,  his  title  being  merely  freed 
from  participation  by  the  other.  Maitleh  v. 
Barley,  92  N.  B.  738,  174  Ind.  620.     , 

Divorce  severs  the  estate  by  entirety 
which  is  then  held  as  joint  tenants  or  ten- 
ants in  common.  Maitlen  v.  Barley,  92  N.  E. 
738,  174  Ind.  620. 

"Tenancy  by  the  entirety"  is  an  estate 
in  which  each  tenant  is  seised  of  an  entirety, 
and,  under  the  married  women's  acts,  each 
tenant  is  a  tenant  in  common  or  joint  tenant 
of  the  use,  and  each  is  entitled  to  a  half  of 
the  rents  and  profits  during  their  joint  lives. 
Niehaus  v.  Niehaus,  125  N.  Y.  Supp.  1071, 
1072,  141  App.  Div.  25li 

Where  the  grantees  in  a  deed  are  nam- 
ed as  Daniel  H.  and  Lyda  H.,  his  wife,  eta, 
and  the  grahting  clause  is  "do  by  these  pres- 
ents grant,  bargain  and  sell,  convey  and  con- 
firm unto  the  said  (grantees),  their  heirs  and 
assigns,"  etc.,  an  estate  by  the  entirety  is 
created  in  the  grantees.  Holmes  v.  Kansas 
City,  108  S.  W.  9,  12,  209  Mo.  513,  123  Am. 
St.  Rep.  405. 

"If  an  estate  in  fee  be  given  to  a  man 
and  his  wife,  they  are  neither  properly  joint 
tenants  nor  tenants  in  common,  for,  husband 
and  wife  being  considered  as  one  person  in 
law,  they  cannot  take  the  estate  by  moieties, 
but  both  are  seised  of  the  'entirety,*  per  tout 
et  non  per  my,  the  consequence  of  which  is 
that  neither  the  husband  nor  the  wife  can 
dispose  of  any  part  without  the  assent  of  the 
other,  but  the  whole  must  remain. to  the  sur- 
vivor." Green  v.  Cannady,  57  S.  B.  832,  834, 
77  S.  C.  193  (quoting  the  definition  in  1 
Sharswood's  Blackstone,  181). 

Where  a  husband  purchased  property 
from  his  own  funds  and  took  the  title  in  the 
name  of  himself  and  wife,  they  became  "ten- 
ants by  the  entirety."  Hayes  v.  Horton,  81 
Pac.  386,  387,  46  Or.  597, 

A  deed  to  a  husband  and  wife  jointly 
creates  in  them  an  "estate  in  entirety,"  and 
the  survivor  takes  the  whole  fee.  Naler  v. 
BaUew,  99  S.  W.  72,  73,  81  Ark.  328. 

A  conveyance  of  land,  after  the  passage 
of  the  married  woman's  act,  to  husband  and 
wife  creates  in  them  an  "estate  in  entire- 
ty," gives  to  each  a  right  to  a  half  of  the 
rents  and  profits,  and  vests  in  each  a  free- 
hold estate  corresponding  to  the  rights  of 
each.    Bilder  y.  Robinson,  67  AtL  828,  830, 


f  73  N.  J.  £q.  169  (citing  Buttlar  v.  Rosenblath, 
42  N.  J.  Eq.  651,  9  Ati.  695,  59  Am.  Rep.  52; 
Kip  V.  Eip,  33  N.  J.  Eq.  213 ;  Rosenblath  v. 
Buttlar,  7  N.  J.  Law  J.  143). 

J«lnt  tenaaey  distlacvlaheil 

See  Joint  Tenancy. 

ENTITLE 

See  Beneficially  Entitled. 

ENTITLED  THERETO 

Under  Municipal  Court  Act  (Laws  1902, 
c.  580)  §§  271,  276,  and  section  SOT,  as  amend- 
ed by  Laws  1910,  c  540,  making  it  the  duty 
of  a  city  marshal  to  collect  on  execution  and 
pay  the  amount  to  the  "party  entitied  there- 
to," and  requiring  him  within  20  days  to 
make  a  return  and  payment  to  the  clerk  or 
to  such  party,  his  payment  to  the  attorney 
of  record  of  the  party  in  whose  favor  the 
judgment  was  rendered,  or  to  such  attorney's 
managing  clerk,  will  discharge  him  from  lia- 
bility, unless  he  has  knowledge  of  a  revoca- 
tion of  the  attorney's  authority.  Schnlden- 
frei  V.  Enright,  138  N.  Y.  Snpp.  1066,  1066, 
79  Misc.  R^.  1. 

ENTITLED  TO  DEBENTURE 

Chapter  101  of  the  Laws  of  1905  re- 
quires registration  with  the  State  Auditor  of 
public  utility  bonds  issued  by  cities,  *'and  the 
said  Auditor  shall  be  entitled  to  a  fee  of  not 
exceeding  fifty  cents  for  each  bond  so  regis- 
tered in  his  office."  Held,  that  such  fees  col- 
lected by  the  plaintiff  when  Auditor  belonged 
to  him,  and  he  was  not  required  by  section 
4,  c.  5,  of  Laws  of  1909,  to  account  for  or 
turn  them  over  to  the  State  Treasurer ;  "en- 
titie"  meaning  to  give  a  claim  right  or  title 
to.  Nation  v.  TuUy,  121  Pac.  507,  508,  86 
Kan.  564. 

The  words  "entitled  to  debenture,"  in 
Rev.  St  §  3030,  giving  the  importer  of  any 
merchandise  "entitied  to  debenture"  the  right 
to  transfer  the  same  into  new  packages  when 
necessary  for  its  safety  or  preservation, 
mean  imported  goods  upon  which  the  duties 
have  been  paid  or  secured  to  be  paid  w^hich 
have  been  entered  for  export  and  therefore 
have  the  benefit  of  the  drawback  and  be- 
come "entitied  to  debenture."  W.  H.  Thom- 
as &  Son  Go.  V.  Barnett,  144  Fed.  338,  341, 
75  C.  C.  A.  300. 

ENTITLED  TO  LEOAOT 

The  general  guardian  of  an  infant  lega-  y 
tee  is  not  a  person,  "entitled"  to  a  legacy, 
within  a  statute  declaring  who  may  B.V9ly  to 
the  surrogate's  court  to  compel  an  adminis- 
trator or  executor  to  pay  l^^acies.  In  re  Pa- 
ton,  28  N.  Y.  Supp.  160,  161,  7  Misc.  Rep.  877. 

ENTITLED   TO  LETTERS   TESTAMEN- 
TARY 

In  a  statute  providing  that  a  married 
woman  is  not  entitied  to  letters  testamentary 
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unless  her  husband  consent  in  wetting,-  the 
expression  'Is  not  entitled"  means  that  she 
bas  no  claim,  no  right  to  be  appointed;  it 
does  not  import  the  absolute  disqualification 
and  incapacity  of  a  married  woman  to  take 
administration  without  his  consent ;  such  an 
appointment  would  be  reyocable,  but  not  al>- 
solntely  void.  English's  Ex'r  ?.  McNair's 
Adm'rs,  34  Ala.  40,  49. 

ENTITY 

Joint-stock  association  as  entity,  see 
Joint-Stock  Ck>mpanies  and  Associa- 
tion. 

Railroad  as  entity,  see  Railroad — Rail- 
way. 

A  corporation  is  a  legal  "entity"  distinct 
from  the  stockholders,  and  this  rule  applies 
though  all  the  stock  Is  owned  by  one  i>erson. 
Roberts  v.  W.  H.  Hughes  Co.,  83  Aa  807, 
S12,  86  Vt  7a 

When  a  corporation  sues  in  the  circuit 
court,  claiming  Jurisdiction  through  diversi- 
ty of  dtizensbip,  it  can  obtain  jurisdiction 
only  by  showing  that  it  is  the  creatimi  of 
the  state  of  which  it  claims  to  be  a  corpora- 
tion, and  that  it  is  really  a  corporation,  oth- 
erwijse  it  is  not  a  "legal  entity,**  a  person  In 
tlie  eye  of  the  law.  Gastonia  Cotton  Mfg. 
Co.  T.  W.  L.  Wells,  128  Fed.  369,  373,  63  C. 
CAUL 

The  estate  of  a  deceased  person,  pending 
administration,  is  a  legal  "entity,**  and  in 
charging  the  crime  of  embeiszlement  it  is  suf- 
ficient, as  to  the  matter  of  ownership,  to  al- 
lege in  the  Information  that  the  money  or 
property  belonged  to  such  an  estate.  Hendee 
V.  State,  113  N.  W.  1050,  1051,  80  Neb.  80. 

"There  are  two  conceptions  of  a  'part- 
nership/ one  springing  from  the  agreement, 
on  which  it  is  founded,  that  it  Is  an  aggrega- 
tion of  persons  associated  together  to  share 
its  profits  and  losses,  ownlng.its  property  and 
liable  for  its  debts.  The  other  that  it  is  an 
artificial  being,  a  distinct  entity  separate  in 
estate,  in  rights,  and  in  obligation  from  the 
partners  who  compose  it  In  most  of  its  re- 
lations to  persons  and  things  the  latter  con- 
ception is  the  more  accurate."  Under  Bankr. 
Act  July  1,  1808,  c  541,  a  "partnership"  is  a 
distinct  "entity,**  a  person  separate  from  the 
partners  who  compose  it  It  owns  its  prop- 
erty and  owes  its  debts  apai't  from  the  in- 
dividual property  of  its  members,  which  It 
does  not  own,  and  apart  from  the  indiridual 
debts  of  its  members,  which  it  does  not  owe. 
It  may  be  adjudged  bankrupt,  although  the 
partners  who  compose  it  are  not  so  adjudi- 
cated. The  trustee  of  the  estate  of  a  bank- 
rupt partnership  is  not  the  trustee  of  the 
individual  property  of  the  unadjudicated 
partners  and  has  no  more  right  to  administer 
that  property  than  he  has  to  administer  the 
property  of  indorsers  of  the  commercial  pa- 
per of  the  firm  or  the  property  of  sureties 


for  its  debts.  He  is  not  the  trustee  or  the 
assignee  of  the  claims  of  the  partnership 
creditors  nor  their  agent  nor  attorney  to  col- 
lect those  claims  out  of  other  than  the  part- 
nership property,  and,  where  no  partner  is 
adjudged  bankrupt,  he  has  no  powers  to 
enforce  such  claims  against  any  property 
except  the  partnership  property  or  against 
any  unadjudicated  partner  or  other  person 
who  has  none  of  the  partnership  property. 
Under  Act  March  2, 1867,  c.  176,  14  Stat.  617, 
and  the  Massachusetts  Insolvency  Law  of 
1838  (Laws  1837-38,  p.  449,  c.  163),  a  part- 
nership was  an  aggregation  of  partners,  and 
the  Insolvency  or  bankruptcy  of  the  partners 
conditioned  the  bankruptcy  of  the  partner- 
ship. It  is  not  so  under  the  act  of  1898, 
and  therefore  many  of  the  rules  of  law  appli- 
cable under  the  former  acts  do  not  obtain 
under  the  latter.  In  re  Bertenshaw,  157  Fed. 
363,  366,  86  C.  C.  A.  61,  17  L.  K.  A.  (N.  S.) 
886, 18  Ann.  Gas.  986  (citing  \^lker  y.  Wait, 
60  Vt  668,  676;  Bobertsen  v.  Corsett,  39 
Mich.  784;  Gross  y.  National  Bank,  17  Kan. 
340). 

Though  a  •'partnership"  may  be  regard- 
ed as  a  "legal  entity"  for  the  consideration 
of  the  rights  of  partners  inter  se,  it  has  no 
legal  existence  apart  from  the  members  com- 
posing it  with  reference  to  the  rights  of 
third  personsw  State  y.  Krasher,  83  N.  E. 
498,  600,  170  Ind.  43. 

A  "partnership"  is  a  "legal  entity,"  as 
well  as  a  corporation,  except  in  a  more  lim- 
ited sense  Though  partners  are  not  jointly 
liable,  and  cannot  be  sued  as  a  firm  for  slan- 
derous words  spoken  by  one  of  them  unless 
by  the  direction  -or  authority  or  approval 
of  the  others,  they  are  liable  as  a  firm  for 
slander  committed  by  a  servant  whom  they 
have  directed  or  authorized  to  speak  the 
words  for  them,  or  where,  with  knowledge 
of  what  their  servant  has  done,  they  ratify 
it.  Duquesne  Distributing  Go.  v.  Oreenbaum, 
121  S.  W.  1026,  1028,  136  Ky.  182,  24  L.  R 
A.  (N.  S.)  966,  21  Ann.  Gas.  481. 

A  "partnership,"  under  the  Bankruptcy 
Act  of  1898,  is  a  disUnct  "entity,"  and  as 
such  it  may  be  adjudged  to  be  a  bankru^^ 
Irrespective  x)f  any  adjudication  against  the 
individual  members,  but,  when  there  is  no 
adjudication  against  the  firm,  the  partner- 
ship assets  cannot  be  administer«|d  where 
there  is  one  partner  not  adjudicated  a  bank- 
rupt, unless  he  consents  and  it  is  not  an  act 
of  bankruptcy  for  which  a  firm  may  be  ad- 
Judged  a  bankrupt  that  one  of  its  members 
out  of  his  individual  estate  prefers  one  of 
his  own  or  one  of  the  firm  creditors.  Mills 
V.  J.  H.  Fisher  &  Co.,  159  Fed.  897,  899,  87 
G.  C.  A.  77,  16  L.  R.  A.  (N.  S.)  656  (citing 
In  re  Meyer,  98  Fed.  976,  39  C.  G.  A.  368 ;  In 
re  Morcur,  122  Fed.  384,  58  C.  G.  A.  472; 
Loveland,  Bankr.  [3d  'Ed.]  §§  96-98). 

A  "partnership"  is  really  not  a  "lej^a) 
entity."    It  is  not  a  person,  and  the  use  ol 
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the  partnership  name  Is  of  no  ralue  except 
as  it  represents  natural  persons.  In  re  Ley- 
in  Bros.'  Estate,  73  Pac  159,  162,  139  Cal. 
350. 

"Partnership"  is  a  legal,  but  not  a  so- 
cial "entity."  It  can  own  property,  it  can 
buy  and  sell,  it  can  sue  and  be  sued,  and  it 
can  plead  and  be  impleaded  in  the  courts  of 
the  land;  but  it  can  neither  marry  nor  be 
given  in  marriage,  nor  perform  any  other 
social  function  essential  to  its  being  elevat- 
ed to  the  dignity  of  becoming  the  head  of  the 
family.  A  member  of  a  partnership  firm, 
although  the  head  of  a  family,  cannot  claim, 
as  exempt  from  a  forced  sale  upon  execution, 
any  portion  of  the  partnership  property  which 
has  been  levied  upon  to  satisfy  the, claims  of 
the  cretUtors  of  the  firm.  Lynch  v.  Engle- 
hardt-Winning-Davison  Mercantile  Co.,  96  N. 
W.  524,  525,  1  Neb.  (Unof.)  528. 

A  ^  **partnership,"  unlike  a  corporation, 
is  not  an  "entity."  A  firm,  as  such,  is  not 
regarded  as  having  any  legal  existence  apart 
from  the  members  composing  it  Bergstrom 
T.  Ridgway-Thayer  Co.,  103  N.  Y.  ,Supp. 
1093,  1094,  53  Misa  Rep.  95. 

A  "partnership"  is  an  "entity"  distinct 
from  that  of  its  members,  and  is  recognised 
in  ^law  as  a  person.  Clay,  Robinson  &  Co. 
V.  'Douglas  County,  129  N.  W.  548,  549,  88 
Neb.  363,  Ann.  Cas.  1912B,  756. 

The  common. law  does  not  recognize  a 
"partnership"  as  an  "entity"  existing  ^and 
having  rights  and  liabilities  apart  from'  its 
members;  yet  a  judgment  may  be  rendered 
against  a  partnership  in  a  case  where  cita- 
tion has  been ,  served  on  one  of  the  partners 
as  well  as  against  the  partner  cited.  State 
V.  Cloudt  (Tex.)  84  S.  W,  415,  416, 

ENTITT  DOCTRINE 

The  "entity  doctrine,"  adopted  by  the 
United  States  Supreme  .Court  in  Hill  v. 
Farmers'  &  M.  Nat.  Bank,  97  U.  S.  450,  24 
Lu  Ed.  1051,  is  that  in  manufacturing  plants, 
where  machinery  is  used  in  connection  with 
the  plant, .  the  intention  to  devote  such  ma- 
chinery to  the  use  of  the  realty,  accompanied 
with  the  act  of  bringing  it  on  the  realty, 
amounts  to  annexation.  In  re  Eagel  Horse- 
shoe Co.,  163  Fed.  ^699,  701,  90  C.  0.  A.  288. 

ENTRANCE 

See  Nearest  Entrance. 

One  of  the  definitions  in  Webster*s  In- 
ternational Dictionary  of  "entrance''  is  "pas- 
sage^ door,  or  gate  for  entering."  A  sher- 
IfTs  return  on  an  order  providing  for  the 
snrrender  and  reissue  of  county  warrants, 
reciting  that  the  sheriff  posted  notices  at 
each  "entrance"  to  the  courthouses  1^  two 
places  specified,  suflSciently  showed  that  the 
notices  were  posted  at  the  courthouse  "door," 
as  re<iuired  by  statute.  Yell  County  v.  Wills, 
103  S.  W.  618,  619,  83  Ark.,  229. 


A  trapdoor  nailed  down  and  kept  secure* 
ly  and  permanently  fastened  except  when  it 
had  been  pried  open  and  used  by  a  workman 
as  a  means  of  access  to  the  cellar  for  a  prop- 
er purpose,  maintained  In  the  floor  of  a 
mulct  law  saloon,  did  not  constitute  ,an  "en- 
trance" to  the  saloon  in  violation  of  Code,  f 
2448,  subd.  4,  providing  that  the  sale  of  in* 
toxicating  liquors  should  be  carried  on  in  a 
single  room  having  but  one  entrance  or  exit, 
and  that  openipg  on  the  *  public  business 
street.  Johannsen  v.  Hutchinson,  132  N.  W. 
20,  21,  151  ^  Iowa,  60a 

Under  Liquor  Tax  Law  (Laws  1896,  p. 
60,  c.  112)  §  17,  subd.  8,  requiring  the  con- 
sent of  at  least  two-thirds  of  the  owners  of 
dwelling  houses  within  200  feet  of  a  pro- 
posed saloon,  such  distance  to  be  measured 
in  a  straight  line  from  the  nearest  entrance 
to  a  building  occupied  exclusively  for  dwell- 
ing, a  rear  door  in  a  city  house  leading  to 
a  back  yard  and  Inaccessible  to  anybody  de- 
siring to  pass  from  the  street  into  the  dwell- 
ing is  not  an  "entrance."  McDougal  v.  Mal- 
aghan,  77  N.  E.  12.  13,  184  N.  Y.  253. 

EMTKAKOE  FEES 

Predecessors  in  title  of-  defendant  by 
deed  conveyed  te  a  city  a  right  of  way  over 
land  on  the  ocean  front,  with  a  restriction 
against  buildings  on  the  ocean  side  of  the 
lands  conveyed,  reserving  a  right  to  build  a 
pier  on  which  the  owners  would  not  permit 
sale  of  commodities  and  charge  only  an  en- 
trance fee.  Defendant  erected  a  pier  of  the 
kind  permitted  and  charged  an  entrance  fee, 
dependent  on  whether  entrance  to  it  only 
was  desired,  or  access  to  oertain  reserved 
parts,  or  certain  amusements  thereon  pro- 
vided. Held,  that  such  charges  other  than 
the  fee  for  entrance  were  in  violation  of  the 
covenant  that  the  pier  owner  should  charge 
only  an  entrance  fee.  Atlantic  City  v.  As- 
sociated Realties  Corp.,  72  Aa  61«  02,  75 
N.  J.  Eq.  568. 

ENTRUST 

See  Intrust 

ENTRY 

See  Enter— Entry. 

ENTRY  NTTNC  PRO  TUNO 
See  Nunc  Pro  Tunc. 

ENTRT  TAKER 

See  Book  of  an  Entry  Taker, 

ENUMERATE 

In  order  to  remove  an  imported  article 
from  the  operation  of  a  tariff  provision  for 
merchandise  "not  enumerated,"  it  is  not 
necessary  to  show  that  there  is  an  enumera- 
tion of  the  article  according  to  its  chief  use. 
It  is  enough  if  there  is  an  enumeration  de- 
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scribing  any  minor  nsa   l>odge  ft  dcott,  130 
Fed.  624,  025. 

ENVELOPE 

See  Paper  Envelopes. 

The  Standard  Dictionary  defines  "en^ 
Telope"  as  a  case  or  wrapper,  nsnally  of 
paper,  with  gummed  edges  for  sealing,  In 
which  a  letter  or  like  may  be  sent  through 
the  mail  or  Inclosed  for  any  purpose.  A  sec- 
ond and  broader  definition  Is  also  given,  any 
Inclosing  covering.  Hunter  v.  United  States, 
134  Fed.  361,  362,  67  G.  0.  A.  343. 

EN  VENTRE  SA  MERE 

Child  as  Including  quick  child,  see  Child 

— Children  (In  Statutes). 
Child  as  living,,  see  living. 

EPICURE 

The  word  "epicure,**  deprived  from  Epi- 
curus, a  Greek  philosopher,  who  taught  that 
peace  of  mind  based  on  meditation  is  the 
origin  of  all  good,  In  its  original  sense,  Indi- 
cated a  follower  of  or  believer  In  the  ethical 
system  of  that  philosopher,  but  through 
popular  misapprehension  of  his  teachings 
has  come  to  mean,  and  is  chiefly  used  to 
designate,  a  devotee  of  sensual  enjoyment; 
a  voluptuary;  a  gourmand.  Beadleston  & 
Woerz  V.  Cooke  Brewing  Co.,  74  Fed.  229, 
232,  20  C.  0.  A.  405. 

EPILEPSY 

A  person  may  be  "epileptic"  who  has 
about  him  anything  pertaining  to  epilepsy. 
He  may  be  an  intelligent  and  active  man  or 
a  helpless  imbecile.  In  Conn.  Pub.  Acts  1895, 
p.  667,  c.  325,  prohibiting  marriage  by  an 
epileptic  while  the  woman  is  under  the  age 
of  45  years,  does  the  Legislature  mean  by  an 
epileptic  person  one  whose  disease  has  taken 
the  form  of  Imbecility , or  feeble-mindedness? 
It  is  suggested  that  the  Legislature  had  in 
mind  a  bodily  condition  which  often  descend- 
ed from  parent  to  child.  The  provisions  of 
the  act  Imply  this.  That  epilepsy  is  a  dis- 
ease of  a  i)eculiarly  serious  and  revolting 
character,  tending  to  weaken  mental  force 
and  often  descended  from  parent  to  child, 
or  entailing  upon  an  offspring  of  the  suffer- 
er some  other  grave  form  of  nervous  malady, 
is  a  matter  of  common  knowledge  of  which 
the  courts  will  fake  judicial  notice.  Gould 
▼.  Gould,  61  AtL  604,  612,  78  Conn.  242,  2  L. 
R.  A.  (N.  S.)  531. 

Proof  of  epilepsy  does  not  necessarily 
directly  establish  insanity,  as  epilepsy  Is  not 
as  a  matter  of  fact  or  law  insanity,  thougb 
evidence  thereof  may  bear  on  the  mental  con- 
dition of  the  afllicted  person  to  the  extent  of 
establishing  Insanity.  Oborn  v.  State,  126 
N-  W.  737,  748,  143  Wis.  249,  31  L.  B.  A. 
(K.  S.)  966. 


EPISCOPAL 

S^  Protestant  Episcopal  Jurisdiction. 

EQUAL 

See  As  Nearly  Equal  as  May  Be;   Un- 
equal. 

The  word  "equal,"  as  used  in  a  will 
devising  to  trustees  all  testator's  estate  to 
pay  the  Income  to  the  wife  during  her  life, 
and  upon  her  death  to  divide  the  estate  into 
three  equal  parts,  and  to  assign  one  part  to 
each  of  two  sons  and  hold  the  remainder  to 
pay  the  income  to  his  daughter  during  her 
life,  Implies  parts  equal  in  all  respects,  in 
quantity,  character,  and  value.  In  re  Spreck- 
els'  Estate,  123  Paa  371,  378,  162  Cal.  559. 

EQXJAIi  ACCOMMODATIONS 

Under  a  statute  requiring  railroad  com- 
panies to  provide  separate  waiting  rooms  of 
''equal  and  sufficient  accommodations*'  for 
the  two  races,  the  accommodations  need  not 
be  the  same,  nor  need  the  waiting  rooms  be 
of  the  same  dimenslonB.  If  as  good,  they 
would  be  of  equal  accommodation  within  the 
meaning  and  spirit  of  the  statute;  its  object 
being  to  prevent  discrimination.  Choctaw, 
O.  &  G.  R.  Co.  V.  Stote,  87  S.  W.  426,  4^7, 
75  Ark,  279. 

EQUAI.  AND  mOFORM  TAXATION 

See,  also.  Uniform  Taxation. 

That  taxation  may  be  equal  within  the 
requirement  of  the  Constitution  it  is  not  nec- 
essary that  the  benefits  arising  therefrom  be 
enjoyed  by  all  the  people  in  equal  degree,  nor 
that  each  person  should  participate  in  each 
particular  benefit  Sawyer  v.  Gllmore,  83 
Atl.  673,  676,  109  Me.  169. 

The  requirement  that  all  taxation  shall 
be  "equal  and  uniform"  means,  with  reference 
to  taxes  on  occupations,  that  the  burden  im- 
posed shall  fall  alike  on  all  persons  who  are 
in  substantially  the  same  situation — a  rule 
generally  recognized,  even  in  the  absence  of 
an  express  constitutianal  requirement  as  to 
uniformity.  Within  the  boundaries  of  this 
limitation  lie  broad  fields  of  legislative  dis- 
cretion, which  should  not  be  Invaded  by  the 
court  In  seeking  to  secure  equality  and  uni- 
formity, the  Legislature  may  tax  some  trades 
and  not  others ;  It  may — ^Indeed,  must — clas- 
sify occupations  for  the  purpose  of  taxation ; 
and  the  more  exhaustive  its  system  of  ar- 
rangement, the  more  nearly  similar  will  be 
the  situation  of  all  who  are  embraced  within 
any  designated  class.  In  re  Watson,  97  N. 
W.  463,  465,  17  S.  D.  486,  2  Ann.  Gas.  321. 

The  term  "equal  and  uniform,"  as  used 
in  the  Constitution,  providing  that  *'taxa- 
tloQ  shall  be  equal  and  uniform,  and  that  all 
property  in  the  state  whether  owned  by 
natural  persons  or  corporations,  other  than 
municipal,  shall  be  taxed  In  proportion  to  Its 
value,   which  shall  be  ascertained  as  pro- 
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vlded  by  law,"  does  not  require  that  the 
method  of  ascertaining  the  value  of  property 
subject  to  an  ad  valorem  tax  be  the  same. 
Missouri,  K,  &  T.  Ry.  Co.  of  Texas  v.  Shan- 
non, 100  S.  W.  138,  143,  100  Tex.  379,  10  L.- 
R.  A.  (N.  S.)  681. 

In  the  clause  of  the  Constitution  requir- 
ing the  Legislature  to  provide  by  law  for 
uniform'  and  "equal  rate  of  assessment  and 
taxation,"  "equality  in  the  rate  of  assess- 
ment" means  proportional  valuation,  rela- 
tive, not  absolute  equality ;  and  "equality  In 
the  rate  of  taxation"  means  that  the  per- 
centage shall  be  the  same,  or  absolutely 
equal.  The  result  Is  relative  equality  of 
taxation.  Lalte  County  v.  Schroder,  81  Pac. 
942,  944,  47  Or.  136  (quoting  and  adopting 
definition  In  Crawford  v.  ILlnn  County,  5 
Pac.  738,  11  Or.  482). 

Diversity  of  method  of  taxation,  with 
respect  to  the  amount  imposed  and  the  spe- 
cies of  property  selected  for  taxation  or  ex- 
emption, is  not  inconsistent  with  perfect  uni- 
formity and  "equality"  of  taxation,  since  the 
equality  of  operation  of  tax  laws  does  not 
mean  indiscriminate  (H[>eration  on  persons 
merely  as  such,  bat  on  persons  according 
to  their  relation.  State  v.  Clement  Nat. 
Bank,  78  Atl.  944,  945,  952,  84  V t  107,  Ann. 
Cas.  1912D,  22. 

"Equality  of  taxation,"  as  a  maxim 
of  politics,  means  equality  of  sacrifice.  It 
means  apportioning  the  contributions  of 
each  person  towards  the  expenses  of  govern- 
ment, so  that  he  shall  feel  neither  more  nor 
less  inconvenience  from  his  share  of  the  pay- 
ment than  every  other  person  experiences 
from  his.  There  Is  evidence  that  this  was 
the  equality  sought  by  the  framers  of  the 
New  .Hampshire  Constitution.  While  an  in- 
heritance tax  need  not  comply  with  Bill  of 
Rights,  art  12,  and  article  5,  pt  2,  requiring 
taxes  to  be  proportional,  it  must  be  an  "equal 
tax"  in  the  sense  that  it  must  affect  all  per- 
sons equally.  Thompson  v.  Kidder,  66  Atl. 
392,  394,  396,  74  N.  H.  89,  12  Ann.  Gas.  948 
(quoting  definition  in  Mills'  Pol.  Economy, 
Boole  5,  c.  2,  §  2). 

Lioense  and  occupation  taxes 

Conceding  that  when  a  tax  is  imposed 
on  avocations  or  privileges,  or  on  corporate 
franchises,  it  must  be  equal  and  uniform, 
the  "equality  and  uniformity"  consists  in  the 
Imposition  of  the  like  tax  upon  all  who  en- 
gage in  the  avocation  or  who  may  exercise 
the  privilege  taxed.  City  Council  of  Mont- 
gomery V.  Kelly,  38  South  67,  69,  142  Ala. 
552.  70  L.  R.  A.  209,  110  Am.  St  Rep.  43 
(quoting  and  adopting  definition  in  Phoenix 
Carpet  Co.  v.  State,  22  South.  628,  118  Ala. 
151,  152,  72  Am.  St  Rep.  143). 

EQUAL  ANNUAL  INSTALLMENTS 

See  Payable  in   Equal  Annual  Install- 
menta 


EQUAL  APPOBTIOHMENT  BT  LOT 

In  Const  1879,  art  130,  providing  that 
all  prosecutions  instituted  In  the  criminal 
district  court  of  the  parish  of  Orleans  should 
be  equally  apportioned  between  the  two 
Judges  thereof  by  lot,  "equal  apportionment 
by  lot''  meant  an  indiscriminate  equal  dis- 
tribution or  repartition  among  the  judges, 
by  resort  to  chance.  State  ▼.  Rose,  88  South. 
858,  859,  114  La.  1061. 

EQUAL  DISTBIBUnON 

See  Just  and  Equal  DistribatloiL 

EQUAL  ELECTION 

A  guaranty  of  an  "equal  election"  mere- 
ly requires  the  vote  of  each  elector  to  be 
counted  for  all  It  Is  worth  in  proportion  to 
the  whole  number  of  qualified  electors  desir- 
ing to  exercise  their  privilege,  but  does  not 
given  unqualified  electors  the  privilege  of 
voting.  Ex  parte  Wilson,  125  Pac.  739,  746, 
7  Okl.  Cr.  610. 

EQUAL  FACILITIES 

See,  also.  Unjust  Discrimination. 

Plaintiff,  after  buying  a  ticket  for  a 
train,  the  usual  place  of  boarding  which  was 
on  the  depot  side,  where  the  ground  between 
the  tracks  was  macadamized  and  smooth, 
and  where  the  conductor  and  assistants 
stood  during  the  letting  off  and  taking  on  of 
passengers,  went  to  the  further  side  of  and 
beyond  the  tracks,  and  then  returning  to 
and  attempting  to  beard  the  train  from  such 
further  side,  where  the  ground  was  lower 
and  less  smooth,  was  thrown  and  injured, 
the  train  having  started  up  before  he  at- 
tempted to  board  it,  or  while  he  wafi  in  the 
act  of  doing  so.  His  requested  Instruction 
that,  where  It  is  customary  for  passengers 
to  alight  at  a  station  on  both  sides  of  the 
train,  it  is  the  carrier's  duty  to  provide  equal 
facilities  for  passengers  to  alight  or*  take 
passage  on  both  sides,  was  given  with  the 
qualification:  "That  would  be  so  If  the  rail- 
road company  expressly  or  Impliedly  invited 
them  to  alight  on  both  sides,  but  not  other- 
wise." •  Held  that,  construing  the  term  "equal 
facilities"  to  include  the  keeping  of  equal 
watch  or  lookout  on  both  sides  to  prevent 
Injury  to  passengers,  there  was  no  error, 
though  the  carrier  might  know,  without  en- 
tering protest,  that  passengers  for  reasou.s 
of  their  own  frequently  got  on  or  off  the 
wrong  side  at  the  station  In  question.  Du 
Rose  V.  Atlantic  Coast  Line  B.  Co.,  62  S.  £. 
255,  257.  81  S.  C.  271. 

EQUAL  MEANS  OF  KKOWLEDGE 

While  a  servant  Is  bound  to  see  for  him- 
self such  risks  and  hazards  as  are  patent  to 
observation,  and  Is  bound  to  exercise  his  own 
skill  and  judgment  in  a  measure,  and  cannot 
blindly  rely  upon  the  skill  and  care  of  his 
master,  this  does  ndt  involve  the  question  of 
"equal  means  of  knowledge,'*  which  doctrine, 
although  having  had  a  place  in  the  decisions 
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of  this  state  at  one  time,  has  been  frequently 
ignored  and  expressly  denied,  and  the  case 
upon  which  it  rested  to  that  extent  over- 
mled  in  effect  if  not  in  terms.  The  master 
is  required  to  do  all  that  ordinary  pruden<^e 
and  care  requires  to  acquaint  himself  with 
the  condition  of  the  premises  on  which  he 
sets  his  employ 6  to  labor,  and  the  servant 
may  rely  on  the  master's  implied  assurance 
of  the  premises  being  reasonably  safe  tor  the 
purpose  for  which  they  are  used,  without 
inquiry  or  examination,  unless  the  defect  is 
obvious  and  certain  and  one  which  must 
come  to  his  notice  in  the  regular  discharge 
of  his  work,  without  having  to  stop  to  sus- 
pect or  hunt  for  it.  Kentucky  Freestone  Co. 
V.  McGee,  80  S.  W.  1113,  1114,  118  Ky.  306. 

EQUAL  PROTECTIOK  OF  THE  LAW 

See,  also.  Privileges  and  Immunities. 

Within  the  general  declarations  of  the 
Bill  of  Rights  in  which  uniformity  and 
equality  are  laid  down  as  a  rule  of  govern- 
ment, there  Is  no  "equality"  without  uni- 
formity. In  re  Opinion  of  Justices,  63  AtL 
505,  509,  73  N.  H.  625,  6  Ann.  Cas.  680. 

The  "equal  protection  of  laws"  is  secur- 
ed if  the  law  operates  alike  on  all  of  ^  the 
same  class,  provided  the  classification  is  not 
arbitrary  or  unreasonable,  and  arises  out  of 
the  business  engaged  in,  or  the  peculiar  man- 
ner in  which  it  is  conducted,  and  bears  a 
just  and  proper  relation  to  the  attempted 
classification.  Sons  &  Daughters  of  Justice 
v.  Swift,  84  Pac.  984,  985.  73  Kan.  256. 

To  constitute  "equal  protection  of  the 
law,"  it  is  only  necessary  that  there  be  equal- 
ity among  those  similarly  situated.  People 
ex  rel.  Williams  Engineering  &  Contracting 
Co.  T.  Metz,  85  N.  E.  1070,  1072,  193  N.  Y. 
148,  24  L.  R.  A.  (N.  S.)  201. 

The  "equal  protection  of  law"  guaran- 
teed by  the  Constitution  means  equal  secur- 
ity or  burden  under  the  law  to  all  similarly 
situated,  and  the  law  must  bear  alike  on  all 
individuals,  classes,  and  districts  which  are 
similarly  situated;  the  purpose  of  the 
amendment  being  to  prevent  arbiti^ry  and  ca^ 
prieious  laws.  In  re  Van  Home,  70  Atl.  986, 
987,  74  N.  J.  Eq.  600.  It  means  equal  ex- 
emption with  others  of  the  same  class  from 
all  charges  and  burdens  of  every  kind;  but 
the  Inequality  which  will  violate  the  Con- 
stitution must  be  substantial,  affect  a  sub- 
stantial right,  and  result  in  unequal  bur- 
dens. State  V.  Farmers*  &  Mechanics'  Sav- 
ings Bank  of  Minneapolis,  130  N.  W.  445, 
449,  114  Minn.  95.  It  means  subjection  to 
equal  laws  applying  alike  to  all  in  the  same 
situation.  Adams  v.  Standard  Oil  Co.  of 
Kentucky,  63  South.  692,  694,  97  Miss.  879. 
Eiiual  protection  is  secured  if  the  laws  op- 
erate upon  all  alike  and  do  not  subject  the 
individua]  to  the  arbitrary  exercise  of  the 
powers  of  government  Miller  v.  City  of 
Birmingham,  44  South.  388,  389,  151  Ala.  469, 


f  125  Am.  St  Bep.  31.  It  means  that  equal 
protection  and  security  shall  be  given  to  ev- 
ery person  under  like  circumstances  in  his 
life,  liberty,  and  property  and  in  the  pursuit 
of  happiness  and  in  the  exemption  from  any 
greater  burdens,  and  charges  than  are  im- 
posed upon  others.  Ex  parte  Mallon,  102 
Pac.  374,  375,  16  Idaho,  737,  22  L.  B.  A.  (N. 
S.)  1123. 

Const  U.  S.  Amend.  14,  in  declaring  that 
no  state  "  'shall  deprive  any  person  of  life, 
liberty,  or  property  without  due  process  of 
law,  nor  deny  to  any  person  within  its  Ju- 
risdiction the  equal  protection  of  the  laws,' 
undoubtedly  intended,  not  only  that  there 
should  be  no  arbitrary  deprivation  of  life  or 
liberty,  or  arbitrary  spoliation  of  property, 
but  that  equal  protection  and  security  should 
be  given  to  all  under  like  circumstances  in 
the  enjoyment  of  their  personal  and  civil 
rights ;  that  all  persons  should  be  equally  en- 
titled to  pursue  their  happiness  and  acquire 
and  enjoy  property;  that  they  should  have 
like  access  to  the  courts  of  the  country  for 
the  protection  of  their  persons  and  prop- 
erty, the  prevention  and  redress  of  wrongs, 
and  the  enforcement  of  contracts;  that  no 
impediment  should  be  interposed  to  the  pur- 
suits of  any  one,  except  as  applied  to  the 
same  pursuits  by  others  under  like  circum- 
stances; that  no  greater  burdens  should 
be  laid  upon  one  than  are  laid  upon  others 
in  the  same  calling  and  condition ;  and  that, 
in  the  administration  of  criminal  justice,  no 
different  or  higher  punishment  should  be  im- 
posed upon  one  than  such  as  is  prescribed  to 
all  for  like  offenses."  Sellers  v.  Hayes,  72 
N.  E.  119,  123,  163  Ind.  422  (quoting  and 
adopting  from  Barbier  v.  Connolly,  5  Sup. 
Ct  357,  369,  113  U.  S.  27,  31,  28  L.  Ed.  923). 

Classiflcation      and      punislmient      of 
orin&es 

The  Legislature  being  entitled  to  classi- 
fy crimes  and  penalties  according  to  terms 
of  imprisonment,  a  statute  providing  a  death 
penalty  in  cases  of  assaults  with  a  deadly 
weapon,  or  likely  to  produce  great  bodily  in- 
jury, by  life  convicts,  was  based  on  a  valid 
classification  and,  being  equally  applicable 
to  all  persons  within  the  same  class,  was  not 
unconstitutional,  as  denying  such  convicts 
"equal  protection  of  the  law."  Ex  parte  Fin- 
ley,  81  Pac.  1041,  1044-1046,  1  Cal.  App.  198. 

Bringing  a  convict  after  judgment  be- 
fore the  court  of  another  county  in  a  sepa- 
rate proceeding  instituted  conformably  to  W. 
Va.  Code,  chap.  165,  §§  1-5,  by  information 
charging  him  with  prior  convictions  which 
were  not  alleged  in  the  indictment  on  which 
he  was  last  tried  and  Qonvicted,  and,  on  the 
finding  of  the  jury  that  he  was  the  former 
convict,  sentencing  him  to  the  additional  pun- 
ishment which  chap.  152,  §§  23,  24,  in  such 
cases  prescribes,  does  not  deny  him  the 
"equal  protection  df  the  laws"  because  of 
the  difference  in  procedure  between  the  case 
where  the  fact  of  former  conviction  Is  alleg- 
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ed  in  the  indictment  and  determined  by  the 
Jury  on  the  trial  of  the  charge  of  crime,  and 
the  case  where  it  is  charged  in  the  informa- 
tion, and  determined  by  a  Jury  in  a  proceed- 
ing thereby  instituted.  Graham  v.  West  Vir- 
ginia, 32  Sup.  Ct  583,  588,  224  U.  S.  616,  56 
L.  Ed.  017. 

Classiflcatioii  of  persons,  «to. 

Legislation  affecting  alike  all  persons  of 
a  class  is  not  in  violation  of  Const  art  1,  f 
5,  or  Const  U.  S.  Amend.  14,  prohibiting  the 
denial  of  the  equal  protection  of  the  laws, 
where  th^  classification  is  not  arbitrary,  but 
based  on  reasonable  grounds.  Ex  parte  HoU- 
man,  60  S.  E.  19,  31,  79  S.  C.  9,  21  L.  R.  A. 
(N.  S.)  242,  14  Ann.  Cas.  1105. 

"  'Equal  protection  of  the  laws,'  given  by 
the  Constitution,  requires  that  the  law  shall 
have  equality  of  operation,  but  that  does 
not  mean  equality  of  operation  on  persons 
merely  as  such,  but  on  persons  according. to 
their  relations."  Such  reasonable  classifica- 
tions do  not  violate  this  constitutional  prin- 
ciple, where  all  persons  who  come  within 
the  Jurisdiction  of  the  law  are  affected  alike, 
even  though  they  may  constitute  a  class. 
Wash.  Laws  1901,  p.  362,  c.  174,  §  12,  requir- 
ing subsequently  formed  fraternal  Insurance 
associations  to  adopt  mortuary  assessment 
rates  not  lower  than  those  Indicated  as  nec- 
essary in  the  fraternity  congress  mortality 
table,  operates  alike  upon  all  corporations 
similarly  situated,  and  hence  does  not  vio- 
late Const,  art  1,  |  12,  forbidding  the  grant 
to  any  citizen,  class  of  citizens,  or  corpora- 
tion, other  than  municipal,  privileges  or  Im- 
munities which  do  not  belong  to  all  citizens 
or  corporations.  State  v.  Fraternal  Knights 
and  Ladles,  77  Pac.  5(X),  602,  35  Wash.  338. 

A  law  prohibiting  the  carrying  on  of  the 
business  of  a  barber  on  Sunday  is  not  uncon- 
stitutional as  a  denial  of  "equal  protection 
of  the  laws."  State  v.  Bergfeldt,  83  Pac.  177, 
178,  41  Wash.  234,  6  Ann.  Cas.  979. 

An  ordinance  requiring  owners,  etc.,  of 
property  to  remove  snow  from  adjoining 
sidewalks  does  not  Infringe  the  constitutional 
prohibition  against  denial  of  "equal  protec- 
tion of  the  laws."  State  v.  McCrlllls,  66  Atl. 
301,  306,  28  R.  I.  165,  9  L.  R.  A.  (N.  S.)  635, 
13  Ann.  Cas.  701. 

Singling  out  the  milk  business  in  the  dty 
of  New  York  as  a  proper  subject  for  regula- 
tion does  not  deny  the  "equal  protection  of 
the  laws,"  where  all  milk  dealers  in  the  city 
are  equally  affected  by  such  regulation.  New 
York  ex  rel.  Lleberman  v.  Van  De  Carr,  26 
Sup.  Ct  144,  147,  199  U.  S.  552,  50  L.  Ed. 
305. 

Code  1904,  art  43,  |  83,  providing  for 
the  registration  of  physicians,  and  exempting 
from  Its  provisions  those  who  practiced  in 
the  state  before  January,  1898,  and  were 
still  in  practice  and  could  prove  by  affidavit 
that  they  had  treated  at  least  12  persons 
within  a  year,  does  not  violate  Const  U.  S. 


Amend.  14,  guarantying  "equal  protection  of 
the  laws,"  as  an  unreasonable  and  arbitrary 
discrimination  or  classification.  Watson  v. 
States  66  AtL  635,  637,  105  Md.  650. 

2  Gen.  St  p.  1853,  §  6,  prescribing  the 
qualifications  of  grand  Jurors,  and  declaring 
that,  where  any  person  disqualified  shall  be 
summoned  as  a  grand  juror,  It  shall  be  good 
cause  of  challenge,  provided  that  no  excep- 
tion to  any  such  Juror  on  account  of  his  citi- 
zenship or  age  shall  be  allowed  after  he  has 
been  sworn,  does  not  deny  to  one  the  "equal 
protection  of  the  laws"  in  not  being  afforded 
an  opportunity  to  challenge  members  of  a 
grand  jury,  disqualified. by  reason  of  age,  be- 
cause the  crime  charged  against  him  was 
committed  while  the  grand  Jury  was  in  ses- 
sion, for  it  operates  alike  on  all  persons  un- 
der like  circumstances.  State  v.  Lang,  66 
Ati.  942,  943,  75  N.  J.  Law,  1. 

Act  March  9,  1903  (Acts  1903,  p.  276,  c. 
153),  makes  sales  by  a  merchant  of  any  of 
his  stock,  save  in  the  usual  course  of  trade, 
void  as  to  creditors  whose  claims  arise  from 
a  sale  of  some  of  the  stock,  or  from  money 
loaned  for  the  business,  unless  certain  con- 
ditions as  to  a  publication  of  a  schedule  of 
such  creditors,  etc.,  are  compiled  with,  and 
provides  that  the  merchandise  in  tiie  hands 
of  the  purchaser  shall  be  liable  to  such  cred- 
itors, and,  if  withdrawn,  the  purchaser  shall 
be  liable  to  such  creditors  of  such  seller  to 
the  value  of  the  merchandise  received  by  him 
and  withdrawn.  Held,  that  the  statute  Is 
void  ini  that  It  creates  preferred  classes  of 
creditors,  in  violation  of  Const.  U.  S.  Amend. 
14,  prohibiting  any  state  from  denying  the 
"equal  protection  of  the  law,"  or  depriving 
any  person  of  life,  liberty,  or  property  with- 
out due  process  of  law.  McKlnster  v.  Sager, 
72  N.  E.  854,  856,  857,  163  Ind.  671,  68  L.  R. 
A.  273,  106  Am.  St.  Rep.  268. 

Pen.  Code  1895,  §  1192,  as  amended  by 
Laws  1907,  p.  24,  making  It  a  misdemeanor 
for  a  person  not  a  member  of  one  of  certain 
societies  to  wear  or  use  the  Insignia  or  cere- 
monials of  such  society,  but  providing  that 
the  act  shall  not  apply  to  the  wives,  daugh- 
ters, sisters,  or  mothers  of  members  of  such 
societies,  is  repugnant  to  the  fourteenth 
amendment  of  the  federal  Constitution,  pro- 
hibiting any  state  from  passing  laws  denying 
to  persons  within  its  Jurisdiction  the  "equal 
protection  of  the  law,"  In  that  the  relatives 
of  members  of  the  societies,  who  are  exclud- 
ed from  the  operation  of  the  statutes,  bear 
the  same  relation  to  the  subject  of  the  leg- 
islation as  all  other  women  In  the  commun- 
ity, as  well  as  men  who  are  not  members  of 
such  societies.  State  v.  Holland,  96  Pac  719, 
722,  37  Mont  393. 

Liquor  sellers  are  not  denied  the  "equal 
protection  of  the  laws"  because  producers  or 
manufacturers  of  domestic  wines  are  exempt- 
ed, by  Tex.  Rev.  Civ.  St  1895,  art  50601, 
while  such  wines  are  in  their  hands,  from 
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the  tax  imposed  and  the  bond  required  by 
preceding  artidee  regulating  the  sale  of  in- 
toxicating liquors.  Cox  v.  Texas,  26  Sup.  Ct 
en,  673,  202  U.  S.  446,  60  L.  Ed.  1099. 

Act  Dec  10',  1906,  p.  114,  No.  117,  re- 
quiring a  mining,  quarrying,  manufacturing, 
etc.,  or  railroad  corpolration  to  pay  its  em- 
ployte  each  week,  and  that  payment  shall  be 
in  lawful  money,  is  not,  as  to  a  railroad  cor- 
poration, a  denial  of  the  "equal  protection 
of  the  law%''  in  Tiolation  of  Const  U.  iS. 
Amend.  14, '  though  not  hicluding  all  corpo- 
rations; the  rule  being  that  q;)ecial  legisla- 
tion does  not  contravene  the  equality  clause 
of  that  amendment,  if  within  the  sphere  of 
its  operation  all  persons  within  its  proyisions 
are  treated  alike.  Though  class  legislation 
discriminating  against  some  and  favoring 
others  is  prohibited,  special  legislation  does 
not  violate  the  constitutioual  prohibition,  if, 
within  the  sphere  of  its  operation,  all  are 
treated  alike.  Lawrence  v.  Rutland,  67  Atl. 
1091,  1092,  80  Vt.  370,  16  L.  R.  A.  (N.  S.)  3P0, 
13  Ann.  Cas.  476. 

The  "equal  protection  of  the  laws"  is  not 
denied  to  manufacturers  and  sellers  of  mix- 
ed paints  containing  other  ingredients  than 
pure  linseed  oil,  pure  carbonate  of  lead,  oxid 
of  zinc,  turpentine,  Japan  dryer,  and  pure 
colors,  by  a  state  statute  which  makes  the 
manufacture  and  sale  of  such  paints  a  mis- 
demeanor, unless  the  label  shows  the  con- 
stituent ingredients  and  the  quantity  or 
amount  of  each,  because  the  manufacture 
and  sale  of  mixed  paints  containing  only  the 
ingredients  specified  in  the  statute,  and  pos- 
sibly of  all  paste  paints,  are  free  from  such 
consequence  or  condition.  Heath  &  Milligan 
Mffe.  Co.  V.  Worst,  28  Sup.  Ct  114,  120,  207 
U.  S.  338,  62  L.  Ed.  236. 

The  exemption  of  merchants  and  deal- 
ers who  sell  patented  things  in  the  usual 
course  of  business  from  the  operation  of  Kir- 
toy's  Dig.  Ark.  H  613-616,  requiring  a  nego- 
tiable instrument  taken  in  payment  for  a 
patmted  article  to  show  on  its  face  for  what 
it  was  givoi  or  be  void,  does  not  render  such 
statute  repugnant  to  QoDst  U.  S.  Amend.  14 
as  denying  the  "equal  protection  of  the 
laws."  Ozan  Lumber  Co  v.  Union  County 
Nat  Bank,  28  Sup.  Ct  89,  91,  207  U.  S.  251, 
62  L.  £d.  195. 

Corporations  are  not  denied  the  "equal 
protection  of  the  laws^  secured  by  Const  U. 
8.  Amend.  14,  by  the  provisions  of  Vermont 
act  of  October  9,  1906,  under  which  corpora- 
tions alone  may  be  compelled  to  produce  be- 
fore a  court  or  grand  jury  material  books 
and  papers  in  their  custody  or  control.  Con- 
solidated Rendering  Co.  v.  Vermont,  28  Sup. 
Ct  178,  182,  207  U.  S.  641,  62  U  Ed.  327,  12 
Ann.  Gas.  668. 

The  statutes  requiring  foreign  insurance 
companies  only  to  take  out  licenses  for  their 
agents,  as  a  condition  to  doing  business  in 
the  state,  do  not  contravene  Const  U.  8.  J 


Amend.  14,  forbidding  any  state  from  deny- 
ing to  any  jperson  the  "equal  protection  of 
the  laws.''  Commonwealth  v.  Gregory,  89  S. 
W.  168,  170,  121  Ky.  256. 

Civ.  Code  of  Practice,  Ky.  §  61,  subsec  6, 
which  provides  that  'In  actions  against  an 
individual  residing  in  another  state  ^  *  • 
engaged  in  business  in  this  state  the  sum- 
mons may  be  served  on  the  manager  or 
agent  of,  or  person  in  charge  of,  such  busi- 
ness in  this  state,"  as  applied  to  actions  in 
personam,  is  invalid  as  in  conflict  with  the 
constitutional  provision  forbidding  any  state 
to  deny  to  any  person  within  its  Jurisdiction 
the  "equal  protection  of  the  law.*'  More- 
dock  V.  Kirby,  118  Fed.  180,  186. 

The  law  requiring  corporations  doing 
business  in  the  state  to  produce  upon  notice 
before  any  court,  etc.,  all  books,  etc.,  con- 
cerning proceedings,  pending  before  such 
body,  etc,  is  not  unconstitutional  as  denying 
to  corporations  "equal  protection  of  the 
.laws."  In  re  Consolidated  Rendering  Co.,  66 
Atl.  790,  799,  80  Vt  65,  11  Ann.  Cas.  1069. 

Common  carriers  are  not  denied  the 
"equal  protection  of  laws"  by  the  provisions 
of  Act  Feb.  23,  1903,  S.  0.  p.  81,  |  2,  requiring 
them  to  adjust  and  pay  every  clain)  for  loss 
or  damage  to  an  intrastate  shipment  within 
40  days  after  the  flling  of  a  claim,  under  pen- 
alty of  $50  for  each  failure  or  refusal,  where 
there  can  be  no  award  of  a  penalty  under  the 
statute  unless  there  is  a  recovery  of  the  full 
amount  claimed.  Seaboard  Air  Line  Ry. 
V.  Seegers,  28  Sup.  Ct  28,  29,  207  U.  S.  73,  52 
U  Ed.  108. 

Act  No.  70  of  1886,  §  1,  whidi  provides 
that  in  suits  against  railroads  for  the  killing, 
etc.,  of  stock,  it  shall  sufllce  in  order  to  re- 
cover to  prove  the  killing  or  injury  unless 
defendant  shows  that  it  did  not  result  from 
carelessness  on  its  part  etc.,  does  not  deny 
to  railroads  the  "equal  protection  of  the 
laws."  Learned  &  Koontz  v.  Texas  &  P.  Ry. 
Co.,  64  South.  931.  932,  128  La.  430. 

Code  1902,  §  1895,  giving  corporations, 
organist  under  the  article,  power  to  con- 
struct railroads  and  canals  for  their  own 
use,  and  to  effect  a  crossing  with  any  exist- 
ing railroad  or  public  road,  but  with  no  pow- 
er to  condemn  lands,  except  for  crossing  ex- 
isting railroads  or  public  roads,  is  not  in 
violation  of  Const  art.  1,  I  5,  or  the  four- 
teenth amendment  of  the  Constitution  of  the 
United  States,  as  denying  "equal  protection 
of  the  laws,"  in  that  it  denies  to  existing 
railroads  the  right  to  condemn  crossings  over 
tramroads,  electric  railways,  turnpikes,  and 
canals.  D.  W.  Alderman  &  Sons  Co.  v.  Wil- 
son, 57  S.  B.  756,  757,  77  S.  C.  165. 

Rev.  Laws,  c.  112,  §  72,  requiring  street 
railway  companies  to  carry  pupils  of  the  pub- 
lic schools  when  going  to  and  returning  from 
school  at  rates  not  exceeding  one-half  the 
regular  fare,  and  leaving  unchanged  the  pre- 
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yioua  laws  exempting  the  Boston  Elevated 
Railway  Company  from  the  operation  of 
chapter  112,  is  not  thereby  rendered  uncon- 
stitutional as  deprirlng  other  railway  compa- 
nies of  the  "equal  protection  of  the  laws,"  in- 
asmuch as  the  difference  in  conditions  is  suf- 
ficient to  Justify  the  distinction  made  by  stat- 
ute. Commonwealth  v.  Interstate  Consol.  St. 
Ry.  Co.,  73  N.  E.  530,  532,  187  Mass.  436.  11 
U  R.  A.  (N.  S.)  973,  2  Ann.  Cas.  419. 

Sess.  Laws  1905,  p.  376,  c.  180,  prohibits 
any  one  but  a  duly  authorized  agent  of  a 
railroad  to  sell  railway  transportation;  re- 
quires such  agent  to  be  provided  with  a  cer- 
tificate from  the  railroad  showing  his  author- 
ity, and  to  have  a  fixed  place  of  business  in 
which  his  certificate  shall  be  conspicuously 
shown;  makes  it  unlawful  for  any  one  not 
possessed  of  such  certificate  to  sell  railroad 
transportation  or  to  set  up,  establish,  and 
conduct  any  office  or  place  of  business  for  the 
sale  or  transfer  of  railroad  transportation. 
Held,  that  the  act  is  not  unconstitutional  as* 
denying  to  unauthorized  ticket  brokers  "equal 
protection  of  the  laws"  by  granting  special 
privileges  to  railroads  not  enjoyed  by  others. 
In  re  0*Neill,  83  Pac.  104.  105,  41  Wash.  174, 
3  L.  R.  A.  (N.  S.)  558,  6  Ann.  Cas.  869. 

That  provision  of  the  act  of  1903  (Acts 
1903,  p.  579),  amending  the  charter  of  the 
city  of  Macon,  which  authorizes  the  city  au- 
thorities to  determine  which  of  the  existing 
roads  and  alleys  in  the  territory  annexed  to 
the  city  by  the  act  shall  be  declared  to  be 
public  streets  of  the  city,  does  not  deny  to 
them  the  "equal  protection  of  the  law,"  with- 
in the  meaning  of  the  fourteenth  amendment 
to  the  Constitution  of  the  United  States. 
Smith  v.  City  of  Macon,  58  S.  E.  713,  714, 129 
Qa.  227. 

A  state  law,  which  places  five  towns  in  a 
class  by  themi^elves,  organizes  them  Into  a 
municipal  corporation,  casts  upon  them  the 
burden  of  constructing  and  maintaining  high- 
ways and  bridges,  and  subjects  them  to  a  dif- 
ferent control  In  respect  thereto  from  other 
towns,  is  within  the  provision  of  fhe  state 
Legislature,  and  not  a  denial  of  the  "equal 
protection  of  the  laws,"  in  the  meaning  of 
the  fourteenth  amendment  to  the  federal 
Constitution.  Williams  v.  Eggleston,  18  Sup. 
Ct  617,  619,  170  U.  S.  304,  42  L.  Ed.  1047. 

Same— Race  disori]iii]Uitio]& 
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'The  equal  protection  of  the  laws"  Is  not 
denied  to  colored  persons  by  a  law  which 
makes  no  discrimination  against  the  colored 
race  in  terms,  but  which  grants  a  discretion 
to  certain  officers  which  can  be  used  to  the 
abridgment  of  the  right  of  colored  persons  to 
serve  on  grand  or  petit  Juries,  where  it  is  not 
shown  that  the  actual  administration  of  the 
law  was  evil,  but  only  that  evil  was  possible 
under  It  Montgomery  v.  State,  42  South. 
894,  896,  53  Fla.  115. 


Bae  proeeM  synonynonfl 

There  is  a  substantial  distinction  be- 
tween the  fifth  amendment  of  the  federal 
Constitution  which  is  obligatory  only  on  the 
United  States,  and  secures*  due  process  of 
law,  and  the  fourteenth  amendment,  which  is 
obligatory  on  the  states  and  prohibits  the  de- 
nial of  the  equal  protection  of  the  law;  the 
latter  expression  being  broader  than  the  for- 
mer, though  the  mere  denial  of  equal  protec- 
tion of  the  laws  may  run  into  the  other  limi- 
tation. Mere  discrimination,  however,  does 
not  necessarily  have  that  effect  United  States 
V.  New  York,  N.  H.  &  H.  R.  Co.,  165  Fed.  742, 
745. 

The  terms  "due  process  of  law**  and 
"equal  protection  of  the  laws,"  as  used  In 
Const.  U.  S.  Amend.  14,  mean  practically  one 
and  the  same  thing.  The  words  "law  of  the 
land"  were  borrowed  from  Magna  Charta 
and  have  a  recognized  significance.  "Due 
process  of  law  means  In  the  due  course  of  le- 
gal proceedings,  according  to  those  rules  and 
forms  which  have  been  established  for  tbe 
protection  of  private  rights."  "Equal  protec- 
tion of  the  law"  means  equal  security  under 
them  by  every  one  on  similar  terms  in  his 
life,  liberty,  and  the  pursuit  of  happiness. 
State  V.  Barrett,  50  S.  E.  506,  514,  188  N.  C. 
630,  1  L.  R.  A.  (N.  S.)  626  (dissenting  opinion 
of  Brown,  J.,  quoting  and  adopting  defini- 
tions in  Cooley,  Const  Lim.  §  335;  Wester- 
velt  V.  Gregg,  12  N.  Y.  202,  62  Am.  Dec.  160; 
San  Mateo  County  v.  Southern  Pac.  R.  Co., 
13  Fed.  722). 

ITiieqiuil  taxation  or  ezeaiptloa. 

The  words  "equal  protection  of  laws" 
mean  the  subjection  to  equal  laws,  which  ap- 
plies alike  to  all  persons  in  the  same  situa- 
tion. Ala.  Code  1907,  §§  2891-2400,  imposing 
an  additional  franchise  tax  upon  foreign  cor- 
porations for  the  privilege  of  doing  business 
within  the  state  without  imposing  such  tax 
on  domestic  corporations  carrjrlng  on  the 
same  business,  deprives  such  foreign  corpo- 
ration of  the  equal  protection  of  the  law. 
Southern  R.  Co.  v.  Greene,  30  Sup.  Ct  287, 
289,  216  U.  S.  400,  54  L.  Ed.  536,  17  Ann.  Cas. 
1247. 

Where  a  tax  law  does  not  deprive  the 
taxpayer  of  property  without  due  process  of 
law,  and  the  law  does  not  violate  the  ct»nsti- 
tutlonal  requirement  that  "property  shall  be 
assessed  for  taxes  under  general  laws,  and 
by  uniform  rules,  according  to  its  true  val- 
ue," it  cannot  be  said  that  the  law  denies  to 
the  taxpayer  the  *'equal  protection  of  the 
laws,"  since  the  "law,"  to  whose  equal  protec- 
Hon  the  citizen  is  entitled,  is  that  very  provi- 
sion of  our  Constitution,  which  requires  a 
uniform  rule  of  taxation.  Central  R.  Co.  of 
New  Jersey  v.  State  Board  of  Assessors,  67 
Atl.  672,  685,  75  N.  J.  Law,  120. 

The  provisions  of  the  fourteenth  consti- 
i  tutlonal  amendment,  prohibiting  states  from 
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depriving  any  person  of  his  property  "with- 
out due  process  of  law,"  and  from  denying  to 
any  person  the  **equal  protection  of  the  law," 
do  not  prevent  a  state  from  changing  its  sys- 
tem of  taxation  in  all  proper  and  reasonable 
ways,  nor  compel  it  to  adopt  any  iron  rule  of 
equality,  but  it  may  lawfully  classify  proper- 
ty for  the  purposes  of  taxation,  and  impose 
different  rates  on  different  classes,  it  being 
sufficient  if  there  is  no  discrimination  in  fa- 
vor of  one  as  against  another  of  the  same 
(lass,  and  the  method  of  assessment  and  col- 
lection of  the  tax  is  not  inconsistent  with 
natural  justice.  Fere  Marquette  R.  Co.  v. 
Powers,  138  Fed.  223,  229  (citing  BelVs  Gap 
R.  Co.  V.  Pennsylvania,  134  U.  S.  232, 10  Sup. 
Ct.  533,  33  L.  Ed.  8^2;  Glozza  v.  Tiernan,  148 
r.  S.  657-662,  13  Sup.  Ct  721,  37  L.  Ed.  599; 
Adams  Express  Co.  v.  'Ohio,  165  U.  S.  194- 
228,  17  Sup.  Ct  305,  41  L.  Ed.  683;  Magoun 
v.  Illinois  Trust  &  Savings  Bank,  170  U.  S. 
283,  IS  Sup.  Ct.  594,  42  L.  Ed.  1037:  Billings 
v.  Illinois,  188  U.  S.  97,  23  Sup.  Ct  272,  47  L. 
Ed.  400;  Merchants*  &  M.  Bank  v.  Pennsyl- 
vania, 167  U.  S.  461,  17  Sup.  Ct  829,  42  L. 
Ed.  236;  Kentucky  Railroad  Tax  Cases,  115 
U.  S.  321,  6  Sup.  Ct  57,  29  L.  Bd.  414;  Home 
Insurance  Co.  v.  New  York  State,  134  U.  S. 
594,  10  Sup.  Ct  593,  33  L.  Ed.  1025;  Gulf, 
etc.,  Ry.  Co.  v.  Ellis,  165  U.  S.  160,  17  Sup. 
Ct  255,  41  U  Ed.  666;  Clark  v.  Titus ville, 
184  U.  8.  329,  22  Sup.  Ct  382,  46  L.  Ed.  569; 
American  Sugar  Refining  Co.  v.  Louisiana, 
179  U.  S.  89,  21  Sup.  Ct.  43,  45  L.  Ed.  102; 
New  York  State  v.  Barker,  179  U.  S.  279,  21 
Sup.  Ct  124,  45  L.  Ed.  194;  Charlotte,  etc., 
R.  Co.  V.  Gibbes,  142  U.  S.  386,  12  Sup.  Ct. 
266,  35  L.  Ed.  1051;  Travelers'  Ins.  Co.  v. 
ConnecUcut,  185  U.  S.  364,  22  Sup.  Ct  678,  46 
L.  Ed.  949;  Kidd  v.  Alabama,  188  U.  S.  730, 
23  Sup.  Ct  401,  47  L.  Bd.  669;  Turpin  v. 
Lemon,  187  U.  S.  51, 23  Sup.  Ct  20,  47  L.  Bd. 
70;  Florida,  etc.,  R.  Co.  v.  Reynolds,  183  U. 
S.  471,  22  Sup.  Ct  176,  46  L.  £d.  283). 

The  Illinois  state  board  of  equalization, 
when  making  an  assessment  pursuant  to  the 
supposed  command  of  a  writ  of  mandamus, 
represents  the  state,  and  its  action  is  repug* 
nant  to  Const.  U.  S.  amend.  14,  if  it  de- 
nies any  one  the  **equal  protection  of  th^ 
laws"  protected  by  that  amendment  against 
impairment  by  the  state.  Raymond  v.  Chi- 
ctigo  Union  Traction  Co.,  28  Sup.  Ct  7,  12, 
207  U.  S.  20,  52  L.  Bd.  78,  12  Ann.  Cas.  757. 

Compelling  the  owner  of  distilled  spirits 
contained  In  government  warehouses  or  the 
warehousemen  to  pay  taxes  thereon  is  not 
a  denial  to  them  of  the  "equal  protection  of 
the  law."  Thompson  v.  Commonwealth,  94 
S.  W.  654,  655,  123  Ky.  302,  124  Am.  St  Reji. 
362. 

Const,  art  2,  ||  29,  30,  and  Acts  1903, 
p.  632,  c.  258,  exempt  from  taxation  in  the 
direct  product  of  the  soil  in  the  hands  of  the 
producer  and  liis  immediate  vendee  and  arti- 
cles  manufactured  of  the  produce   of   the 


state.  Held,  that  a  tax  on  logs  purchased  in 
and  brought  from  another  state  and  lumber 
manufactured  from  such  logs,  belonging  to 
a  domestic  corporation,  is  not  violative  of  the 
fourteenth  amendment  to  the  federal  Consti- 
tution, as  a  denial  of  the  "equal  protection  of 
the  laws."  The  fourteenth  amendment  of 
the  federal  Constitution  does  not  prohibit 
the  states  from  classifying  property  and  from 
according  treatment  to  the  different  classes. 
There  is  nothing  in  the  amendment  requir- 
ing taxes  to  be  equal  and  uniform.  1?he 
states  may  classify  objects  of  legislation  if 
the  classification  Is  not  clearly  arbitrary  and 
unreasonable.  The  declaration  that  no  state 
shall  deny  to  any  person  within  its  jurisdic- 
tion the  "equal  protection  of  the  laws"  in- 
tended not  only  that  there  should  be  no  ar- 
bitrary deprivation  of  life,  or  liberty,  or 
arbitrary  spoliation  of  property,  but  that 
equal  protection  and  security  should  be  giv- 
en to  all  under  like  circumstances  in  their 
personal  and  civil  rights;  that  ail  persons 
should  be  equally  entitled  to  pursue  happi- 
ness and  acquire  and  enjoy  property;  that 
they  should  have  like  access  to  the  courts 
for  the  protection  of  person  and  property,  for 
the  prevention  and  redress  of  wrongs,  and  for 
the  enforcement  of  contracts;  that  no  im- 
pediment should  be  imposed  to  the  pursuits 
of  any  one,  except  as  applied  to  the  same 
pursuits  to  another  in  like  circumstances: 
that  no  greater  burden  should  be  laid  upon 
the  same  calling  and  condition;  and  that, 
in  the  administration  of  criminal  Justice,  no 
dUferent  or  higher  punishment  should  be 
imposed  upon  one  than  upon  another  for  a 
like  oilense.  But  this  amendment  was  not 
designed  to  interfere  with  the  police  power 
of  the  state,  to  prescribe  regulations  to  pro- 
mote the  health,  peace,  morals,  education, 
and  good  order  of  the  people  and  to  legislate 
for  the  promotion  of  the  industries  of  the 
state  for  the  development  of  its  resources, 
and  to  add  to  its  health  and  prosperity.  The 
amendment  was  not  intended  to  prevent 
a  state  from  adjusting  its  system  of  taxa- 
tion in  all  proper  and  reasonable  ways,  or  to 
compel  the  adoption  of  an  iron  rule  of  equal 
taxation.  To  give  It  that  construction  would 
not  only  supersede  the  constitutional  provi- 
sions and  laws  of  the  state,  the  object  of 
which  is  to  secure  equality  of  taxation,  but 
would  render  nugatory  those  discriminations 
which  the  best  interests  of  society  require 
and  which  are  necessary  for  the  encourage- 
ment of  needful  and  useful  Industries,  and 
the  discouragement  of  intemperance  and  vice. 
I.  M.  Darnell  &  Son  v.  City  of  Memphis,  95 
S.  W.  816,  818,  819,  116  Tenn.  424  (citing 
Travelers'  Ins.  Co.  v.  Connecticut,  22  Sup.  Ct. 
673,  185  U.  S.  364,  46  L.  Ed.  949 ;  Barbier  v. 
Connolly,  5  Sup.  Ct.  357,  113  U.  S.  27.  31,  28 
L.  Ed.  923;  Bell's  Gap  R.  Co.  v.  Pennsyl- 
vania, 10  Sup.  Ct  533,  134  U.  S.  232,  33  L. 
Ed.  892 ;  Michigan  Central  R.  Co.  v.  Powers, 
201  U.  S.  245,  26  Sup.  Ct  459,  50  L.  Ed.  744 ; 
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American  Sugar  Refining  Co.  ▼.  Louisiana, 
179  U.  S.  89-94,  21  Sup.  Ct  48,  45  L.  Ed.  102, 
approved  in  Kidd  v.  Alabama,  188  U.  S.  730, 
23  Sup.  Ct  401,  47  L.  Ed.  669;  Pacific  Ex- 
press  Co.  t.  Selbert,  143  U.  S.  339,  12  Sup. 
Ct.  250,  35  L.  Ed.  1035 ;  People  ex  rel.  Park 
Davis  &  Co.  V.  Roberts,  171  U.  S.  658, 19  Sup. 
Ct  58,  43  L.  Ed.  323 ;  Cox  v.  Texas,  202  U. 
S.  446,  26  Sup.  Ct  671,  50  L.  Ed.  1099). 

The  so-called  "Duffleld  Act"  (P.  L.  1905, 
p.  189)  relating  to  taxation  of  railroads,  does 
not  tonflict  with  article  14  of  the  amend- 
ments to  the  federal  Constitution,  which 
provides  that  no  state  shall  "deprive  any  per- 
son of  life,  liberty  or  property,  without  due 
process  of  law,  nor  deny  to  any  person  with- 
in its  Jurisdiction  the  'equal  protection  of 
the  laws.'"  Bergen  &  D.  R.  Co.  v.  State 
Board  of  Assessors,  67  Atl.  668,  672,  74  N.  J. 
Law,  742  (citing  Kentucky  Railroad  Tax  Cas- 
es, 6  Sup.  Ct  57,  115  U.  S.  321,  337,  338,  29 
L.  Ed.  414;  Pittsburg,  C,  C.  &  St  L.  R.  Co. 
V.  Backus,  154  U.  S.  421,  427,  14  Sup.  Ct 
1114,  88  L.  Ed.  1031 ;  Winona  &  St  P.  Land 
Co.  V.  Minnesota,  16  Sup.  Ct  83,  159  U.  S. 
526,  538,  40  L.  Ed.  247 ;  Weyerhauser  v.  Min- 
nesota, 20  Sup.  Ct  485,  176  U.  S.  550,  557, 
44  L.  Ed.  583). 

A  statute  making  debts  due  from  sol- 
vent debtors  subject  to  taxation  does  not 
de^  to  any  person  within  the  state  the 
"equal  protection  of  the  laws."  Kingsley  v. 
Merrill,  99  N.  W.  1044,  1048,  122  Wis.  185, 
67  L.  R.  A.  200,  2  Ann.  Cas.  748. 

Laws  1905,  p.  2059,  c.  729,  providing  for 
taxation  of  mortgages,  does  not  deny  the 
"equal  protection  of  the  law,"  because  ap- 
plying only  to  mortgages  recorded  after  July 
1,  1905;  it  making  no  distinction  between 
persons  in  the  same  class  or  condition.  Peo- 
ple ex  rel.  Eisman  ▼.  Ronner,  95  N.  Y.  Supp. 
518,  519,  48  Misc.  Rep.  436. 

Assessing  the  franchises  and  other  prop- 
erty of  certain  corporations  at  a  different 
rate  and  by  a  different  method  from  that 
employed  for  other  corporations,  of  the  same 
class  for  the  same  year,  which  results  in 
enormous  disparity  and  discrimination,  de- 
nies the  "equal  protection  of  the  laws," 
protected  by  Const.  U.  S.  Amend.  14,  against 
impairment  by  a  state.  Raymond  v.  Chicago 
Union  Traction  Co.,  28  Sup.  Ct  7,  12,  207  U. 
S.  20,  52  L.  Ed.  78,  12  Ann.  Cas.  757. 

The  "equal  protection  of  the  laws"  is 
not  denied  a  foreign  meat  packing  house 
by  the  tax  imposed  on  its  local  business,  un- 
der Pub.  Laws  N.  C.  1903,  c.  247,  taxing 
"every  meat  packing  house  doing  business  in 
this  state,"  although,  at  the  points  where 
such  local  business  is  carried  on,  persons 
selling  meat  packing  house  products,  but  not 
doing  a  meat  packing  house  business  either  in 
North  Carolina  or  elsewhere,  are  not  sub- 
jected to  the  tax.  Meat  packing  houses  are 
not  denied  the  "equal  protection  of  the  laws" 
by  the  tax  Imposed  on  their  business  by  Pub. 


Laws  N.  C.  1903,  c.  247,  because  houses  pack- 
ing vegetables  and  the  like  are  not  Included 
in  the  same  classification  and  subjected  to 
the  same  tax.  Armour  Packing  Co.  v.  Lacy, 
26  Sup.  Ct  232,  235,  200  U.  S.  226,  60  L.  Ed. 
451. 

EQUAIi  SHABES 

The  words  "In  equal  shares"  do  not  man- 
ifest a  purpose  to  modify  what  has  been 
clearly  and  aptly  expressed  and  can  be  given 
effect  by  Interpreting  them  as  meaning  with 
such  equal  regard  to  the  rights  of  all  heirs 
at  law  as  the  law  itself  recognizes  in  the 
statute  of  distributions.  Thompson  v.  Thorn- 
ton, 83  N.  E.  880,  881,  197  Mass.  273. 

EQUAI.  TO 

An  agreement  to  pay  a  jnan  money 
"equal  to"  a  definite  per  cent  of  the  gross 
profits  of  a  business  means  "measured"  or 
"estimated"  by  such  proportion  of  the  prof- 
its, and  gave  the  recipient  no  interest  in  the 
profits,  as  such,  necessary  to  make  him  a 
partner.  Fechteler  v.  Palm  Bros.  &  Co.,  133 
Fed.  462,  471,  66  C.  O.  A.  336. 

EQTTAI.  VOTE 

Under  111.  Const,  art  2,  J  18,  providing 
that  all  elections  shall  be  free  and  "equal," 
the  vote  of  an  elector  is  "equal"  when  counted 
at  the  same  value  as  the  vote  of  every  other 
qualified  elector  exercising  the  privilege,  but 
this  expression  does  not  entitle  members  of 
an  opposite  political  party  to  vote  at  the 
primary  of  another  party.  Rouse  v.  Thomp- 
son, 81  N.  B.  1109,  1123,  228  111.  522. 

EQUALITY 

As  equity,  see  Equity. 

EQUAXiITT  OF  REFRESENTATION 

"The  Constitutton  therefore  must  be  un- 
derstood, not  as  enjoining  an  absolute  rela- 
tive equality,  because  that  would  be  demand- 
ing an  impossibility,  but  as  requiring  Con- 
gress to  make  an  apportionment  of  repre- 
sentatives among  the  several  states,  accord- 
ing to- their  respective  numbers,  as  nearly  as 
may  be.  That  which  cannot  be  done  perfect- 
ly must  be  done  in  a  manner  as  near  perfec- 
tion as  can  be.  If  exactness  cannot,  from  the 
nature  of  things,  be  attained,  then  the  near- 
est practicable  approach  to  exactness  ought 
to  be  made.  Congress  is  not  absolved  from 
all  rule,  merely  because  the  rule  of  perfect 
justice  cannot  be  applied.  In  such  a  case  ap- 
proximation becomes  a  rule.  It  takes  the 
place  of  the  other  rule,  which  would  be  pref- 
erable, but  which  is  found  inapplicable  ani^ 
becomes  itself  an  obligation  of  binding  force. 
The  nearest  approximation  to  exact  truth  or 
exact  right,  when  that  exact  truth  or  exact 
right  cannot  be  reached,  prevails  in  other 
cases,  not  as  a  matter  of  discretion,  bfut.as 
an  intelligible  and  definite  rule,  dictated  by 
justice  and  conforming  to  the  common  sense 
of  mankind — a  rule  of  no  less  binding  force 
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In  cases  to  which  It  ia  applicable,  and  no ' 
more  to  be  departed  from  than  any  other 
rule."  Act  Ky.  March  23,  1906  (Acts  1906,  p. 
472,  c.  139),  redividing  the  state  into  repre- 
sentative districts  and  placing  Ohio,  Butler, 
and  Edmonson  counties  with  a  population  of 
53,263  and  a  combined  area  of  1,241  square 
miles  into  one  district  with  only  one  repre- 
seotatiye,  while  Spencer  county,  with  only 
7,407  population  and  204  square  miles,  is 
made  a  district  by  itself,  entitled  to  one  rep- 
resentative, constituted  such  an  unequal  di- 
vision as  to  violate  Const  {  33,  requiring  a 
division  of  the  state  into  districts  as  nearly 
equal  in  population  as  may  be  without  divid- 
ing any  county  except  where  a  county  may  in- 
clude more  than  one  district,  etc.  Bagland 
V.  Anderson,  100  S.  W.  865.  860,  125  Ky.  141, 
128  Am.  St.  Bep.  242  (quoting  and  adopting 
definition  of  Daniel  Webster  as  chairman  of 
a  senatorial  committee). 

EQUAIilZATIOir 

"  '£3qualization*  of  assessments  has,  for 
its  general  purpose,  to  bring  the  assessments 
of  different  parts  of  a  taxing  district  to  the 
same  relative  standard  so  that  no  one  of  the 
parts  may  be  compelled  to  pay  a  dispropor- 
tionate part  of  the  tax."  Huldekoper  ▼.  Had- 
ley.  177  Fed.  1,  8,  100  O.  C.  A.  395,  40  L. 
R.  A.  (N.  S.)  505  (quoting  and  adopting  the 
definition  in  Cooley,  Tax.  [2d  Bd.1  p.  421); 
Hacker  v.  Howe,  101  N.  W.  255,  258,  72  Neb. 
385. 


'To  accomplish  'equalization,'  assess- 
ment rolls  are  equalized  by  county  courts, 
boards  of  supervisors,  or  commissioners,  and 
the  aggregate  of  the  county  assessments  by 
a  state  board  established  for  the  purpose. 
This  is  not  done  by  changing  individual  as- 
sessments, but  by  fixing  the  aggregate  snm 
for  the  several  distoicts  at  what,  in  the  opin- 
ion of  the  board,  they  sbonld  be,  so  that  gen- 
eral taxes  may  be  levied  according  to  their 
determination,  instead  of  on  the  assessor's 
footings."  Hacker 'Y.  Howe^  101  N.  W.  266, 
268,  72  Neb.  385  (quoting  and  adopting  def- 
inition in  1  Oooley,  Tax.  [3d  Ed.)  784). 

SQUAI«IZE 

Under  Comp.  Laws  1909,  |  7620,  requir- 
ing the  state  board  of  equalization  to  equal- 
ize, correct,  and  adjust  assessments,  the  word 
"equalize"  requires  the  board  to  make  the  as- 
sessments equal  with  reference  to  the  fair 
cash  value  of  the  property.  Appeal  of  Mc- 
Neal,  128  Pac.  286,  291,  35  Okl.  17. 

The  word  "equalize,"  as  used  in  revenue 
statutes  creating  a  board  of  equalization, 
means  to  bring  the  assessment  of  different 
parts  of  a  taxing  district  to  the  same  rela- 
tive standard  so  that  no  one  of  the  parts 
may  be  compelled  to  pay  a  disproportionate 
part  of  the  tax.  Huidekoper  v.  Hadley,  177 
Fed.  1,  100  a  C.  A  895,  40  L.~R.  A.  (N.  S.) 
505. 


'^Equalize"  is  defined  as:  '*To  make 
equal;  to  cause  to  correspond  or  be  like  in 
amount  or  degree  as  compared  with  some- 
thing." Wells  Fargo  &  Co.  v.  State  Board 
of  Equalization,  56  Cal.  194,  196. 

EQUAIXT 

It  was  error  to  instruct  that  the  law  pre- 
sumes that  parties  in  their  dealings  intend 
to  conduct  them  honestly,  and,  where  a 
transaction  which  is  challenged  will  admit 
"either'*  of  an  honest  or  a  dishonest  construc- 
tion, it  is  the  duty  of  the  Jury  to  accept  the 
former,  though  it  was  probable  that  the  word 
"either"  was  used  when  it  was  intended  to 
use  the  word  "equally."  Had  the  word 
"equally"  been  used,  the  charge  would  not 
have  been  objectionable.  Detroit  Electric 
Light  &  Power  Co.  v.  Applebaum,  94  N.  W. 
12,  13,  132  Mich.  555. 


As  ereatlmc  tenanoy  In  ooaunon 

A  devise  to  W.  and  B.  to  take  and  to 
hold  during  their  natural  lives  "equally  be- 
tween them"  means  that  they  were  to  hold 
several  estates,  and  not  to  hold  Jointly. 
Wells  V.  Fairbanks,  6  R.  I.  474,  477. 

The  word  "equally,"  in  a  conveyance  to 
two  or  more  persons  "equally,"  unaccompa- 
nied by  any  controlling  word  implies  a  ten- 
ancy in  common.  Under  a  statyte  providing 
that  all  conveyances  and  devises  made  to 
two  or  more  persons  shall  be  construed  to 
create  estates  in  common,  and  not  in  joint 
tenancy,  unless  it  shall  be  expressed  therein 
that  the  grantees  or  devisees  sliall  hold  the 
same  in  joint  tenancy,  and  to  the  survivor  of 
them,  or  it  shall  manifestly  appear  that  it 
was  intended  to  create  an  estate  of  joint  ten- 
ancy, a  will,  devising  property  in  remainder 
to  be  owned  "equally"  and  "jointly"  by  testa- 
tor's children  or  in  case  of  the  decease  of  any 
of  said  children  his  or  her  share  to  descend 
to  the  heirs  of  their  body,  creates  a  tenancy 
in  common  and  not  a  joint  tenancy,  notwith- 
standing the  use  of  the  word  "jointly."  Tay- 
lor V.  Stephens,  74  N.  E.  980,  983,  165  Ind. 
200  (citing  2  Powell,  Devises,  370;  Freeman, 
Cotenancy  &  Partition,  f  23). 

EQUAXiIiT  BIVIBED 

As  division  per  capita 

Where  a  will  directs  that  property  shall 
be  "equally  divided  between"  persons  stand- 
ing in  different  degrees  of  relationship  to  the 
testator,  it  will  be  construed,  in  the  absence 
of  anything  in  the  will  showing  a  different 
Intention,  as  requiring  a  distribution  per  cap- 
ita. Armstrong  v.  Crutchfleld's  Ex*rs,  150  S. 
W.  835,  836,  150  Ky.  641. 

The  words  "equally  to  be  divided,"  when 
used  in  a  will,  mean  a  division  per  capita, 
and  not  per  stirpes,  whether  the  devisees  be 
children  and  grandchildren,  brothers  and  sis- 
ters, nephews  or  nieces,  or  strangers  in  blood 
l^to  the  testator,  unless  a  contrary  Intention  is 
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discoverable  from  the  will.  Kaufman  v.  An- 
derson (Ky.)  104  S.  W.  340,  341  (citing  Pnr- 
nell  V.  Culberson,  12  Bush  [75  Ky.]  369;  2 
Jarm.  Wills,  p.  80). 

The  phrase  "equally  share  and  share 
alike,"  as  used  in  a  will  whereby  a  testator 
bequeathed  his  residuary  estate,  without  law- 
ful heirs,  and  directed  that  the  same  should 
be  equally  divided  among  the  heirs,  share 
and  share  alike,  meant  that  in  the  distribu- 
tion of  the  estate  the  testator*s  lawful  heirs 
took  per  capita,  and  not  per  stirpes.  Mooney 
V.  Purpus,  70  N.  E.  894,  896,  70  Ohio  St  57. 

Under  a  bequest  of  property  to  be  equal- 
ly divided  between  the  children  of  two  of 
testator's  brothers,  the  nieces  and  nephews 
take  per  capita,  and  not  per  stirpes.  Hughes 
V.  Hughes,  82  S.  W.  408,  409,  118  Ky.  751. 

At  dlTision  per  stirpes 

Where  the  residue  was  bequeathed  to 
testator's  heirs  at  law,  "such  heirs  to  share 
equally,"  they  took  i)er  stirpes.  Allen  v. 
Boardman,  79  N.  E.  260,  261,  193  Mass.  284, 
118  Am.  St.  Rep.  497  (citing  Daggett  v.  Slack, 
8  Mete.  [49  Mass.]  450;  Holbrook  v.  Har- 
rington, 16  Gray  [82  Mass.]  102;  Houghton 
V.  Kendall,  7  Allen  [89  Mass.]  72 ;  Balcom  v. 
Haynes,  14  Allen  [96  Mass.]  204 ;  Bassett  v. 
Granger,  100  Mass.  348;  Rand  v.  Sanger,  115 
Mass.  124;  King  v.  Savage,  121  Mass.  303; 
Hall  V.  Hall,  2  N.  E.  700,  140  Mass.  267; 
Cummings  v.  Cummings,  16  N.  E.  401,  146 
Mass.  501 ;  Townsend  v.  Townsend,  31  N.  E. 
632,  15  Mass.  454 ;  Siders  v.  Slders,  48  N.  B. 
277,  169  Mass.  523 ;  Coates  v.  Burton,  77  N. 
E.  311,  191  Mass.  180). 

The  word  "equally,"  when  used  in  a  will 
devising  certain  property  to  testator's  broth- 
er's children  and  heirs,  to  be  divided  "equal- 
ly," means  the  property  is  to  be  divided  be- 
tween the  children  and  heirs  per  stirpes. — 
McClench  v.  Waldron,  91  N.  E.  126,  127,  204 
Mass.  554. 

Am  cureatiaig  tes&aaosr  In  oomnioii. 

It  is  a  general  rule  that,  when  a  be- 
quest is  made  .to  several  persona  of  income 
to  be  divided  "equally"  among  them,  they 
take  as  tenants  in  coounon,  and  not  as  a 
class  or  as  Joint  tenants.  Loomls  v.  Gorham, 
71  N.  E.  981,  982,  186  Mass.  444. 

EQUIP 

Safety  Appliance  Act,  while  In  terms  it 
requires  only  that  engines  and  cars  shall  be 
"equipped"  with  the  required  appliances, 
must  be  construed  to  mean  equipment  which, 
if  there,  is  capable  of  being  operated,  and 
that  it  shall  be  kept  in  good  order  and  re- 
pair; but  it  cannot  be  construed  to  require 
that  the  equipment  shall  in  fact  be  efficiently 
operated  by  those  in  charge  of  the  train. 
United  States  y.  Illinois  Gent.  R.  Co.,  156 
Fed.  182,  193.    , 


BQUJLPMXNT 

See  Railroad  Equipment 

Where  a  corporation  executed  a  mort- 
gage covering  all  its  buildings,  structures, 
improvements,  machinery,  etc.,  and  then  re- 
cited that  it  was  intended  to  include  all  the 
property  of  every  description  owned  by  the 
corporation,  constituting  a  part  of  its  "plant 
and  equipment,"  the  term  "equipment"  should 
be  construed  to  mean  whatever  was  used  in 
equipping,  the  collective  designation  for  the 
articles  comprising  an  outfit,  to  fit  out  or 
supply  with  whatever  was  necessary  to  ef- 
ficient" action  in  any  way,  and  hence  includ- 
ed the  company's  office  furniture  and  arti- 
cles used  in  the  office  in  the  conduct  of  the 
business,  etc.  Landau  v.  Sykes,  54  South.  3, 
4,  98  Miss.  495,  Ann.  Cas.  19^B,  197. 

Of  patseaeer 

The  Century  dictionary  defines  "equip- 
ment" as  the  act  of  equipping  or  fitting,  or 
the  state  of  being  equipped,  as  for  a  voyage 
or  an  expedition.  The  term  "equip"  is  deriv- 
ed from  words  of  similar  meaning,  and  often 
similar  sound  in  various  other  languages,  all 
meaning  or  relating  to  a  ship,  voyage,  or  ex- 
pedition. Under  Wilson's  Eev.  &  Ann.  St- 
1903,  §  709,  providing  that  "luggage'*  may 
cooisist  of  any  articles  intended  for  the  use  of 
a  passenger  while  traveling  or  for  his  per- 
sonal equipment,  the  reasonable  interpreta- 
tion of  the  term  "x>6rsonal  equipment"  is  that 
it  only  includes  clothing,  jewelry,  and  such 
things  as  are  used  in  the  protection  or 
adornment  of  the  person.  It  does  not  include 
the  tools  with  which  one  may  gaiii  a  liveli- 
hood after  the  Journey  is  completed.  Choc- 
taw, O.  &  G.  R.  Co.  V.  Zwirtz,  73  Pac.  941, 
942,  13  OkL  411. 

Of  railroad 

Train  Railway  Act,  I  35,  providing  that  a 
street  railway  company  may,  for  money  to 
construct  and  operate  its  road,  give  a  mort- 
gage on  its  franchise,  road,  superstructare 
flxturefi,  rolling  stock,  and  equipments,  and 
that  its  mortgage  on  its  right  of  way  shall  be 
a  lien  thereon  and  on  the  superstructure  and 
fixtures  thereon,  whether  built  before  or  aft- 
er, makes  the  lien  of  the  mortgage  superior 
to  titles  subsequently  reserved  in  contracts 
for  furnishing  material  for  the  road,  which, 
when  put  in  place,  becomes  a  fixture,  not- 
withstanding section  6336,  providing  that  any 
contract  for  sale  of  railroad  "equipment  or 
rolling  stock'*  may  provide  that  title  to  the 
property  shall  not  vest  in  the  purchaser  till 
the  purchase  price  is  paid;  this  referring  to 
movable  personalty,  as  distinguished  from 
the  permanent  fixed  property  forming  an  in- 
tegral part  of  the  railway  as  an  entirety.  De- 
troit Trust  Co.  V.  Detroit,  F.  &  S.  Ry.  Co.,  124 
N.  W.  45,  51,  159  Mich.  442. 

EQUITABLE 

See  Inequitable^ 
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EQUITABUB  ACTION 

As.  proceeding,  see  Proceeding. 

An  action  to  set  aside  a  default  entered 
In  a  foreclosure  proceeding,  and  to  baye.the 
decree  entered  tberein  vacated  and  declared 
Toid,  is  an  equitable  action  within  Const  art. 
6,  S  4,  giving  the  Supreme  Court  jurisdiction 
in  equity  cases;  and  hence  an  appeal  in 
such  action  was  improperly  brought  to  the 
Court  of  Api>eaL  Litch  v.  O'Connor,  97  Paa 
207.  208,  8  Cal.  App.  4S9. 

Action  for  money  had  and  received  is  an 
''equitable  action,"  governed  by  equitable 
prindplee,  and  In  it  plaintiff  waives  torts, 
trespasses,  and  damages,  and  It  may  be  main- 
tained whenever  one  has  money  belonging  to 
another  which  in  equity  and  good  conscience 
he  ought  to  pay  the  other.  Williams '  v. 
Smith,  72  AtL  1003,  1101,  29  R.  I.  502. 

EQITITABI.E  ASSETS 


CkoAos  iA  aetiom 

^'Choses  In  action'*  are  not  equitabte  as- 
sets, and  tn  absence  of  any  special  equity, 
they  can  only  be  readied  by  creditors  for  the 
payment  of  debts  in  parauance  of  the  modes 
provided  by  statuta  Glapp  v.  Smith,  19  AtL 
330,  331,  16  B.  I.  717. 

Proceeds  of  decedents*  landg 

**Ordinarily  and  strictly,  the  term  'equi- 
table assets'  applies  only  to  property  and 
funds  belonging  to  the  estate  of  a  decedent, 
which  by  law  are  not  subject  to  the  payment 
of  debts,  in  the  course  of  administration  by 
the  personal  representatives,  but  which  the 
testator  has  voluntarily  charged  with  the 
payment  of  debts  generally,  or  which,  being 
nonexistent  at  law,  have  been  created  in 
equity,  under  circumstances  which  fasten  up- 
on them  such  a  trust.  To  constitute  equitable 
assets,  the  trust  imposed  by  the  party,  or  by 
the  court,  must  be  for  the  benefit  of  creditors 
generally."  Freedman*s  Sav.  ft  T.  CJo.  v. 
Earle,  4  Sup.  Ct.  226,  110  U.  S.  710,  718,  28 
L.  Ed.  301. 

EQUTTABIiE  ASSIGIflCElfT 

An  equitable  assignment  Is  an  assign- 
ment of  a  i)ortlon  of  a  debt  which  a  court  of 
equity  will  recognize  and  a  court  of  law  will 
not    In  re  Macauley,  158  Fed.  322,  327. 

To  constitute  an  "equitable  assignment" 
good  as  between  the  assighor  and  assignee,  It 
is  not  essential  that  the  fund  should  have 
been  earned  or  in  esse  at  the  time  of  the  as- 
signment, or  that  notice  be  given  to  the  pres- 
ent or  future  holder  of  the  fund,  but,  if  the 
intent  of  the  parties  to  create  the  lien  is  ap- 
parent, it  is  sufficient  that  there  be  a  reason- 
able expectancy  that  the  funds  wiU  be  fully 
earned  and  come  into  existence.  Barnes  v. 
Shattuck,  114  Pac.  952,  954,  13  Ariz.  338. 

An  assignmoit  of  a  portion  of  money  .to 
be  earned  in  the  future  la  an  "equitable  as- 


signment.'*   Cogan  V.  Conover  Mfg.  Co.,  60 
Ati.  408,  411,  69  N.  J.  Bq.  868. 

Defendants  testified  that  P.,  before  be- 
coming a  bankrupt,  arranged  to  pay  defend- 
ants their  full*  claim  of  $5,400  when  the 
United  States  paid  P.  the  final  balance  due 
to  him  on  a  claim  then  pending;  but  no  defi- 
nite amount  was  agreed  on  to  be  paid  to  de- 
fendants, nor  was  the  "arrangement'*  rec- 
ognized by  the  government — the  disbursing 
officer  only  promising  to  notify  defendants 
when  settlement  was  to  be  made,  so  that  they 
might  be  present.  At  the  settlement  a  check 
for  $5,000  was  made  payable  to  the  bank- 
rupt, which  was  turned  over  to  defendants; 
the  bankrupt  refusing  to  pay  more.  Held, 
that  such  facts  were  insuflicient  to  consti- 
tute an  enforceable  equitable  assignment. 
Speckman  v.  Smedley  Bros.,  153  Fed.  771, 
772. 

Order  for  payment  out  of  particular 
foad  or  property 

"In  order  to  constitute  a  valid  assign- 
ment in  equity,  all  that  is  necessary  is  an 
order  from  the  person  to  whom  the  money  is 
due  or  coming  on  the  person  in  whose  hands 
or  under  whose  control  It  may  be  to  pay  to 
the  payee."  Mack  Mfg.  Co.  v.  Smoot  &  Co., 
47  S.  E.  859,  861,  102  Va.  724  (quoting  Chesa- 
peake Classified  Bldg.  As8*n  v.  Coleman,  94 
Va.  433,  26  S»  E.  843). 

An  agreement  to  pay  a  certain  sum  out 
of,  or  that  one  Is  entitled  to  receive  the  same 
from,  a  designated  fund  when  received,  does 
not  operate  as  an  "equitable  assignment." 
The  test,  ev%n  of  an  equitable  assignment, 
*^s  whether  the  debtor  would  be  Justified  in 
paying  the  debt,  or  the  portion  contracted 
about,  to  th€l  person  claiming  to  be  the 
assignee."  Donovan  v.  Middlebrook,  88  N. 
Y.  Supp.  607,  608,  95  App.  Div.  365  (Citing 
Fairbanks  v.  Sargent,  22  N.  E.  1039,  117  N.  Y. 
320,  6  L.  R.  A.  475). 

Where  an  order  requesting  payment  to 
another  relates  to  the  whole  amount  of  the 
funds  in  the  hands  of  the  debtor  belonging 
to  the  assignor,  It  is  an  "equitable  assign- 
ment" of  the  claim.  Brady  v.  Ranch  Min. 
Co.,  94  Pac.  85,  86,  7  Cal.  App.  182. 

*An  agreement  to  pay  out  of  a  particu- 
lar fund,  however  clear  in  its  terms,  Is  not 
an  'equitable  assignment';  a  covenant  in  the 
most  solemn  form  has  no  greater  efl!ect  The 
phraseology  employed  is  not  material,  pro- 
vided the  intent  to  transfer  is  manifested. 
Such  an  intent  and  its  execution  are  indis- 
pensable. The  assignor  must  not  retain  any 
control  over  the  fund,  any  authority  to  col- 
lect, or  any  power  of  revocation.  If  he  do, 
it  is  fatal  to  the  claim  of  the  assignee.  The 
transfer  must  be  of  such  a  character  that 
the  fund  holder  can  safely  pay,  and  is  com- 
pellable to  do  so,  though  forbidden  by  the 
assignor.  Where  the  transfer  is  of  the  char- 
acter descrit)ed,  the  fund  holder  is  bound 
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from  the  time  of  notice.  A  bi^l  of  exchange 
or  check  is  not  an  assignment  pro  tanto  of 
the  fonds  of  the  drawer  in  the  hands  of  the 
drawee.**  One  who  had  a  contract  with  a 
railroad  to  furnish  board  to  a  track  gang 
entered  into  an  arrangement  with  a  supply 
firm  whereby  It  was  to  extend  him  credit, 
and  he  in  turn  gave  it  an  order  on  the  rail- 
road, directing  it  to  pay  to  the  firm  any  sums 
due  from  the  railroad  to  him.  It  was  agreed 
between  the  contractor  and  the  firm  that  the 
latter  was  not  to  present  the  order  unless  the 
former  did  not  keep  up  his  payments.  In 
pursuance  of  this  agreement  the  order  was 
not  presented  for  over  a  year,  and  then  Just 
one  day  before  the  contractor,  being  insol- 
vent, filed  a  voluntary  petition  in  bankruptcy. 
Held,  that  the  order  did  not  operate  as  an 
equitable  assignment  as  of  the  date  when 
it  was  given,  but  was  effective  as  a  trans- 
fer only  when  presented  to  the  railroad,  and 
therefore  constituted  a  preference,  within 
Bankr.  Act  July  1,  1808,  c»  541,  §  60,  80  Stat 
562,  declaring  a  transfer  of  property  by  an 
insolvent,  the  effect  of  which  is  to  enable  any 
creditor  to  obtain  a  greater  percentage  of 
their  debts  than  any  other  creditors  of  the 
same  class,  a  preference.  Johnston  v.  Huff, 
Andrews  &  Moyler  Co.»  133  Fed.  704,  706,  66 
a  C.  A.  534. 

A  mere  promise,  although  of  the  clearest 
and  most  solemn  kind,  to  pay  a  debt  out  of 
a  particular  fund,  i&  not  aji  assignment  of 
the  fund,  even  In  equity;  but  to  make  an 
"equitable  assignment'*  there  should  be  such 
an  actual  or  constructive  appropriation  of 
the  subject-matter  as  to  eont^  a  complete 
and  present  right  on  the  assignee,  even  where 
the  drcomstances  do  not  admit  of  its  imme- 
diate exercise  and  to  divest  the  assignor  of 
control  over  the  fund.  Smedley  v.  Speckman, 
157  red.  815,  819,  85  C.  O.  A.  179. 

EQUITABLE  CONVERSION 

Equitable  conversion  is  a  constructive  al- 
teration in  the  nature  of  property  by  which 
realty  is  regarded  as  personalty  or  personal- 
ty as  realty.  Beaver  v.  Ross,  118  N.  W.  287, 
289,  140  Iowa.  154,  20  L.  B.  A.  (N.  S.)  65,  17 
Ann.  Gas.  640. 

Conversion  is  a  fiction  of  equity,  applied 
to  carry  out  the  intention  of  the  testator,  but, 
where  that  intention  or  purpose  falls.  It  will 
not  be  applied,  and,  if  there  be  a  total  failure 
of  purpose,  the  heir  at  law  takes,  and  may 
not  only  prevent  a  sale,  but  may  compel  the 
trustee.  If  any,  to  convey  the  real  estate  to 
him;  while  in  case  of  a  partial  failure  the 
heir  takes  his  share  according  to  the  course 
of  Inheritance  under  the  Intestate  law.  In  re 
Reed's  Estate,  85  AtL  138,  139,  237  Pa.  125. 

To  constitute  a  ''conversion"  of  real  es- 
tate into  personalty,  in  the  absence  of  an 
actual  sale,  it  must  be  made  the  duty  of  the 
trustee  to  sell  in  any  event ;  such  conversion 
resting  upon  the  principle  that  equity  con>l 


aiders  that  as  dons  whtdx-  09^  to  have 
been  done.  A  mere  discretionary  power  to 
sell  produces  no  such  conversion.  Christo- 
pher V.  Mungen,  55  South.  273,  277,  61  Fla. 
513,  584  (citing  2  Words  and  Phrases,  pp. 
2437,  2438). 

•'Equitable  conversion"  is  that  change 
in  the  nature  of  property  by  which,  for  cer- 
tain purposes,  real  estate  is  considered  as 
personal,  and  personal  estate  as  real,  and 
transmissible  and  descendible  as  such;  the 
doctrine  being  founded  on  the  maxim  ttiat 
equity  regards  and  treats  that  as  done  which 
in  good  conscience  ought  to  be  done.  Gelger 
V.  Bitzer,  88  N.  E.  134,  135,  80  Ohio  St.  65» 
22  L.  R.  A.  (N.  S.)  285,  17  Attn.  Cas.  151. 

**The  doctrine  of  'equitable  conversion* 
is  phased  on  the  rule  that  what  is  or  ought 
to  be  done  shall  be  treated  as  if  done  al- 
ready. It  is  a  fiction,  therefore,  invented 
to  sustain  and  carry  out  the  intention  of 
the  testator  or  settlor."  Conversion  is  al- 
ways a  matter  of  intent.  In  or^r  to  work 
a  conversion  there  must  be  either  "<1)  a  posi- 
tive direction  to  sellv  (2)  an  absolute  neces- 
sity to  sell  in  order  to  cxeevte  the  will,  or 
<3)  such  a  blending  of  real  and  personal  esr 
tate  by  the  testator  in  liis  "Will  as  to  dearly 
show  that  he  intended  to  create  a  fund  out 
of  both  real  and  personal  estate  and  to  be- 
queath the  said  fund  as  money.  In  each  of 
the  two  latter  cases  an  Intent  to  convert 
will  be. implied."  In  re  Vanuxem's  Estate, 
61  Atl.  876,  877,  212  Pa.  315,  1  L.  R.  A.  (N. 
S.)  400  (quoting  AppeAl  of  Hunt,  105  Pa. 
128;  Terkes  v.  Terkes,  200  Pa.  419,  50  Atl. 
186). 

To  operate  as  a  "conversion,"  direction 
that  the  form  of  the  property  be  changed 
must  be  imperative*  in  the  sense  of  being 
positive  and  unmistakable.  If  the  intention, 
as  gathered  from  the  whole  instrument,  be 
left  in  doubt»  or  the  direction  allows  the 
trustee  to  sell  or  not  as  he  deems  best,  the 
court  is  not  at  libearty  to  say  that  conversion 
has  taken  place,  but  must  deal  with  the 
property  according  to  its  actual  form  and 
character.  The  dectdoe  ot  «ooversloa  of 
real  into  personal  property  is  recognized  in 
this  state,  and  the  provision  for  the  sale  of 
r^l  estate  and  distribution  of  the  proceeds 
contained  in  a  will  is  evidence  sufiiclent  to 
show  the  intention  of  the  testator  to  make 
such  conversion,  and  is  effective  to  do  so. 
But  the  intention  to  make  the  conversion 
must  be  clear  and  certain  and  the  direction 
to  sell  for  that  purpose  imperative  and  un- 
conditional. The  Intention  must  appear  by 
expressed  direction  and  the  conversion  be  ob- 
ligatory upon  the  executor  or  trustee.  If 
the  direction  to  sell  is  made  to  depend  ui)on 
contingencies,  or  discretion  is  given  to  the 
executors  to  sell  for  distribution  or  divide 
the  property  in  kind,  the  intent  of  the  tes- 
tator to  make  conversion  is  not  sufficiently 
evident  and  positive,  and  none  is  efl^ected. 
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Where  testator  gave  bis  rekl  and  personal 
property  to  bis  widow  for  life  for  tbe  Joint 
use  for  herself  and  children  and  authorized 
her  to  dispose  of  tbe  personalty  at  discre- 
tion, and  on  the  arrival  pf  any  child  at  age 
to  give  tbe  child  any  property  she  might  de- 
sire, preserving  equality  among  the  children, 
and  empowered  ber  to  sell  any  real  estate  as 
she  might  think  best,  and  providing  ftbat  at 
her  death  any  remaining  property  should  be 
sold  and  equally  divided  among  the  children, 
there  was  no  "equitable  conversion**  of  real 
estate  into  personalty.  Bennett  v.  Gallaher, 
92  S.  W.  66,  67,  115  Tenn.  568  (quoting  and 
adopting  Wheless  v.  Wbeless,  21  S.  W.  695, 
82  Tenn.  293,  and  Bedford  v.  Bedford,  75  S. 
W.  1017.  110  Tenn.  204). 

By  '^equitable  conversion  of  property"  Is 
meant  an  implied  or  equitable  change  of 
property  from  real  to  personal  or  from  per- 
sonal to  real,  so  that  eaob  is  construed  as 
transferable,  transmissible,  and  descendible, 
according  to  its  new  character  as  It  arises 
oat  of  tbe  contracts  or  otber  Intentions  of 
tbe  parties.  This  change  is  a  mere  conse- 
qoence  of  tbe  common  doctrine  of  courts  of 
equity  that  where  things  are  agreed  to  be 
done  they  are  to  be  treated  for  many  pur- 
poses as  if  they  were  actually  done.  Where 
the  owner  of  land  made  a  contract  to  convey, 
and  left  his  heirs  only  the  Interest  tlien  own- 
ed, which  was  virtually  but  a  right  to  the 
proceeds,  tbe  holder  of  the  contract  being  en- 
titled to  have  the  land  conveyed  to  him  upon 
paying  the  purchase  price,  the  vendor's  prop- 
erty for  the  purposes  of  administration  is 
personal  rather  tlian  reaL  Grtgg's  Land  Oo. 
V.  Smith,  89  Pac.  477,  479,  46  Wash.  186 
(quoting  and  adopting  definition  in  Story, 
Eq.  Jnr.  [11th  Bd.]  789,  790,  1212). 

In  order  to  work  a  conversion  of  testa- 
tor's lands  into  money  from  the  time  of  his 
death,  there  must  be  either  a  positive  direc- 
tion to  sell  or  an  absolute  necessity  to  sell^ 
in  order  to  execute  the  willi  or  such  a  blend- 
ing of  real  and  personal  estate  by  tbe  tes- 
tator in  his  will  as  to  clearly  show  that  he 
Intended  to  create  a  fund  out  of  both  real 
and  personal  estate,  and  to  bequeath  It  as 
money.  In  re  Cooper's  Estate,  56  Atl.  67,  68, 
206  Pa.  628,  98  Am.  St.  Rep.  799  (citing  Ir- 
win V.  Patchen,  164  Pa.  51,  30  Atl.  43Q). 

Where  testator  devised  bis  r^l  estate  to 
hia  wife  tor  life,  with  remainder  to  a  neph- 
ew, who  predecease  testator,  so  that  there 
was  a  lapse  of  the  devise  to  the  nephew 
into  the  residuary  clause  of  the  will,  provid- 
ing that  after  the  death  of  testator's  wife 
all  tbe  rest  of  his  estate  should  be  sold,  and 
the  proceeds  equally  divided  and  paid  over 
to  tbe  children  of  testator's  brother,  there 
was  an  "equitable  conversion"  of  the  real  es- 
tate into  personalty  for  the  purpose  .of  devo- 
lution, Duckworth  v.  Jordan,  51  S.  E.  109, 
111,  138  N.  C.  520. 
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To  effect  a  "conv^nadion"  of  realty  Into 
personalty,  it  Is  not  necessary  that  there 
should  be  an  imperative  direction  to  the  ex- 
ecutors to  sell ;  but  the  testator's  intention 
may  be  gathered  from  the  general  scope  and 
tenor  of  his  will  and  the  necessity  of  a  sale 
to  carry  out  its  provisions,  the  conversion 
arising  on  the  theory  that  the  testator  must  ' 
have  intended  that  everything  essential  to 
his  scheme  should  be  done.  A  testator  In 
Ills  will  used  the'  expression  ''inasmuch  as  I 
shall  hereafter  give  my  executors  power  to 
sell  or  lease  my  real  estate  and  personal  es- 
tate," etc.,  and  in  the  last  clause  after  ap- 
pointing his  executors,  said :  *'I  confer  *upon 
my  executors  i)ower  ♦  ♦  ♦  to  make  sale 
♦  ♦  ♦  of  my  real  estate,  ♦  ♦  •  only 
for  the  purpose  of  paying  my  debts,  but  as 
herein  before  provided,  it  being  contemplat- 
ed by  me  that  they  will  sell  my  real  estate, 
though  not  with  undue  haste."  Held,  that 
it  was  his  intent  that  his  whole  estate,  real 
and  personal,  should  be  converted  into  mon- 
ey. Boyce  v.  Kelso  Home,  68  Atl.  550,  552, 
107  Md.  190. 

Where  executors  sold  real  estate  for 
part  cash  and  part  reservation  of  ground 
rent,  there-  was  no  "conversion"  of  the  real 
estate  represented  by  the  ground  rent,  and 
the  executors  would  have  to  account  for  it 
as  real  estate  and  not  as  personalty.  In  re 
Harrison's  Estate,  66  Atl.  854,  356,  217  Pa. 
207. 

1SQUITABI.E  DEFENSES 

In  Code  Civ.  Proc.  |  507,  authorizing  the 
defendant  in  an  action  to  interpose  any  de- 
fense he  may  have,  either  legal  or  equitable, 
''equitable  defense"  means  a  defense  which 
a  court  of  equity  would  recognize,  or  a  de- 
fense founded  on  some  distinct  ground  of 
equitable  Jurisdiction.  City  of  New  York  v. 
Holzderber,  90  N.  T.  Supp.  63,  64,  44  Misc. 
Rep.  609. 

The  term  "equitable  defense"  in  Greater 
New  York  Charter  Laws,  1901,  c.  466,  f  934, 
as  amended  by  Laws  1904,  c.  624,  authoriz- 
ing an  order  dismissing  an  action  to  enforce 
a  personal  property  tax  in  the  city,  if  de- 
fendant hB»  an  "equitable  defense,"  means  a 
defense  which  a  court  of  equity  will  recog- 
nize or  a  defense  founded  on  some  distinct 
ground  of  equitable  Jurisdiction ;  and,  where 
the  moving  paper  simply  denied  that  defend- 
ant was  liable  for  an  assessment  for  the  year 
and  stated  that  he  had  never  before  been 
taxed  on  his  personalty  and  received  no  no- 
tice of  the  assessment  until  long  after  the 
time  for  correctlDg  the  assessment  rolls  and 
had  no  personal  property  subject  to  taxa- 
tion but  not  stating  that  he  was  unable  to 
pay  his  tax,  there  was  no  ground  for  dis- 
missing the  action  to  recover  a  personal 
property  tax.  City  of  New  York  v..  Holz- 
derber, 90  N.  Y.  Supp.  63>  64,  44  Misc.  Rep. 
509. 
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EQUITABLE  EI«£CTI01f 

See  Election. 

EQUITABI.E  ESTATE 

As  real  property,  see  Real  Property, 

EQI7TTABLE  ESTOFPEIi 

See  Estoppel  in  Pais. 

EQUITABLE    INTEREST 

Interest  as  including,  see  Interest  (in 
Property). 

EQUITABLE  JOINTURE 

When  the  statutory  requisites  are  not  all 
found  in  a  provision  by  a  husband  for  the 
wife  by  will  or  otherwise,  yet  it  is  manifest 
that  the  husband  did  not  intend  her  to  have 
the  provision  and  her  dower  also,  she  will 
be  compelled  in  e<iuity  to  elect  between  them, 
which  election  is  known  as  "equitable  join- 
ture." A  contract,  made  in  contemplation  of 
marriage,  by  which  a  woman  purports  to  re- 
lease her  claim  to  her  intended  husband's 
lands,  but  in  which  it  is  nowhere  declared 
to  be  in  satisfaction  of  her  dower,  and  in 
which  no  provision  is  made  for  her  support 
after  ^the  husband's  death,  but  -simply  per- 
mits her  to  receive  the  rents  out  of  her  dow- 
er in  a  former  husband's  estate,  does  not 
constitute  an  equitable  jointure.  King  y. 
King,  82  S.  W.  101,  103.  184  Mo.  99. 

Any  reasonable  provision  which  an  adult 
person  agrees  to  accept  in  lieu  of  dower  will 
amount  to  an  "equitable  jointure,"  and, 
though  it  be  wanting  in  the  requisites  of  a 
legal  jointure,  in  equity  it  will  bar  dower. 
Rieger  v.  Schaible,  115  N.  W.  560,  563,  81 
Neb.  33,  17  L.  R.  A.  (N.  S.)  866,  16  Ann. 
Gas,  TOO. 

• 

EQUITABLE  LEVT 

The  right  to  aa  equitable  lien  is  some- 
times called  "equitable  levy."  Hudson  v. 
Wood,  119  Fed.  764,  776,  777. 

EQUITABLE  LIEN 

See,  also.  Lien. 

Equitable  liens  are  such  aa  arise  either 
from  a  written  contract  whidbi  shows  an  in- 
tention to  charge  some  particular  property 
with  a  debt  or  obligation,  or  declared  by  a 
court  of  equity  from  the  facts  and  circum- 
stances of  the  case,  and  do  not  depend  on 
possession.  Strictly  speaking,  they  are  not 
a  jus  in  re,  nor  a  Jus  ad  rem,  but  are  more 
properly  a  charge  on  the  thing,  which  can 
be  enforced  only  in  equity.  Qarrison  v.  Ver- 
mont MiUs,  69  S.  B.  743,  744,  154  N.  C.  1,  31 
L.  R.  A.  (N.  S.)  450. 

The  foundation  of  every  equitable  lien 
is  a  contract,  which  deals  with  some  specific 
property,  made  by  some  authorized  person, 
or  arising  by  implication  from  his  acts,  be- 
fore a  lien  in  equity  may  be  created  against 
the  proi)erty  of   the  person  to  be  affected 


thereby.    Vivldn  v.  Nicholson,  116  S.  W.  386, 
388,  54  Tex.  Civ.  App.  43. 

The  doctrine  of  "equitable  lien"  follows 
the  doctrine  of  subrogation.  They  both  come 
under  the  maxim,  "Equality  is  equity,"  and 
are  applied  only  in  cases  where  the  law  fails 
to  give  relief  and  justice  would  suffer  with- 
out them.  The  doctrine  of  "equitable  lien" 
is  not*a  limitless  remedy  to  be  applied  accord- 
ing to  the  measure  of  the  conscience  of  the 
particular  chancellor  any  more  than,  as  an  il- 
lustrious law-writer  said,  to  the  measure  of 
his  foot.  The  right  to  such  lien  arises  when 
a  party  at  the  request  of  another  advances 
him  money  to  be  applied,  and  which  is  ap- 
plied, to  the  discharge  of  a  legal  obligation 
of  that  other,  but  when,  owing  to  the  disabil- 
ity of  the  person  to  whom  the  money  is  ad- 
vanced, no  valid  contract  is  made  for  its  re- 
payment, as  where  money  Is  advanced  to  a 
minor  to  pay  a  debt  which  he  has  incurred 
for  necessaries  furnished  him,  no  action  at 
law  lies  to  recover  of  the  minor  on  a  -oon- 
tract,  express  or  implied,  but,  as  the  money 
was  loaned  to  discharge  a  debt  for  whi^ 
the  minor  was  liable  at  law  and  it  was  used 
for  that  purpose,  a  court  of  equity  wiU 
charge  a  lien  on  the  minor's  property  to  re- 
pay tlie  sum  advanced.  The  doctrine  is  lim- 
ited to  cases  where  the  same  principle  ap- 
plies as  is  illustrated  in  the  supposed  case. 
It  does  not,  however,  apply  in  favor  of  a 
mere  volunteer.  Capen  v.  Qarrison,  92  S. 
W.  368,  372,  193  Mo.  335,  5  L.  R.  A.  (N.  S.) 
838. 

"An  equitable  lien  arises  where  there  are 
some  personal  obligations  or  duty  to  be  en- 
forced." Where  testator  bequeathed  to  his 
.wife  and  daughter  the  use  ol  his  estate  for 
life,  with  remainder,  subject  to  a  power  of 
sale  in  the  life  tenants,  over  to  defendants, 
one  of  the  life  tenants,  by  temporarily  waiv- 
ing her  right  to  share  in  the  estate  so  that 
a  sale  of  the  property  was  avoided,  was  not 
entitled  to  an  equitable  Hen  on  the  property 
so  as  to  be  able  to  reach  defendant's  re- 
mainder interest  through  that  medium,  but 
was,  as  to  defendant,  a  mere  volunteer. 
Hare  v.  Congregational  Society  of  Ferris- 
burg,  57  Atl.  964,  965,  76  Vt  362. 

"Where  in  terms  the  parties  agree  that 
one  making  advances  for  the  purchase  of 
merchandise  to  be  shipped  to  liim  shall  have 
a  lien  on  the  same,  the  lien  arises  upon  the 
purchase  of  the  merchandise  before  it  is 
consigned  to  the  creditor.  The  Hen,  in  such 
case,  attaches  to  the  merchandise  purchased, 
and  in  the  hands  of  the  debtor  at  the  time 
of  his  bankruptcy,  and  may  be  asserted 
against  the  debtor's  assignee  in  banluruptcy. 
Judge  Story  said  that  the  possession  of  the 
property  by  the  debtor  was  not  a  badge  of 
fraud,  or  against  the  policy  of  the  law,  or  in 
any  manner  to  be*  deemed  'inconsistent  with 
the  Just  rights  of  his  general  creditors,  and 
therefore  the  agreement  to  give  a  lieu  or 
equitable  charge  was  binding  upon  the  prop- 


EQUITABLE  Lilian 


807 


Equitable  mobtoagb 


erty  In  the  bands  of  the  assignee.**    Cludn-  ^ 
nati   Tobacco   Warehouse   Co.  v.   Leslie   & 
Whltaker's  Trustee,  78  S.  W.  413,  415,  117 
Kj.  478,  64  L.  R.  A.  219  (quoting  Jones,  Liens, 
§63). 

Every  written  contract  which  shows  an 
intention  to  charge  some  particular  property 
therein  described  or  identified  with  a  debt  or 
obligation  creates  an  equitable  lien,  and  a 
written  agreement  to  convey  or  transfer 
property  as  security  for  a  debt  creates  an 
equitable  lien,  and  a  verbal  contract  will 
create  such  a  lien  on  personal  property.  At- 
lanta Nat  Bank  v.  Four  States  Grocer  Co. 
(Tex.)  135  S.  W.  1135,  1138. 

It  Is  said  that:  "Every  express  agree- 
ment in  writing,  whereby  tiie  party  clearly 
indicates  an  intention  to  make  some  particu- 
lar property  therein  described  as  security  for 
a  debt,  creates  an  'equitable  Hen'  upon  the 
property,  which  is  enforceable.  The  form 
of  the  writing  is  not  important,  provided  it 
sufficiently  appears  that  it  was  thereby  in- 
tended to  create  a  security.  If  that  intention 
appears,  it  will  create  a  mortgage  in  equity, 
or  a  specific  lien  on  the  property  so  intended 
to  be  mortgaged."  Port  v.  Carpenter,  114  N. 
W.  615,  616, 138  Iowa,  553, 19  L.  IL  A.  (N.  S.) 
206. 

EQITTTABLE  MORTGAGE 

A  writing  which  is  in  all  respects  sufB- 
cient  as  a  deed  of  trust  securing  a  debt,  ex- 
cept that  it  is  not  under  the  seal  of  the  party 
purporting  to  be  the  grantor  therein.  Is  an 
'^equitable  mortgage."  Holly's  Ex'r  v.  Cur- 
ry, 61  S.  B.  135,  137,  68  W.  Va.  70,  112  Am. 
St  Rep.  944. 

An  agreement  to  execute  an  agricultural 
lien  is  not  an  "equitable  mortgage."  An 
equitable  mortgage  to  secure  a  debt  may  be 
created,  by  parol  agreement,  on  crops  to  be 
raised,  and  attaches  as  soon  as  they  are  in 
esse.  Creech  v.  Long,  61  S.  E.  614,  616,  72 
S.  C.  25. 

Agreements  of  the  nature  above  referred 
to  are  usually  termed  "equitable  mortgages," 
but  the  name  is  not  important  If  the  effect 
is  to  create  a  lien  to  secure  a  debt,  posses- 
sion given  to  the  Creditor  in  pursuance  of 
the  agreement  may  be  held  under  the  rules 
applicable  to  mortgagees  in  possession.  Eq- 
uity requires  the  payment  of  the  debt  before 
relinquishment  of  the  security  can  be  com- 
pelled. Charpte  t.  Stout,  128  Pac.  396,  398, 
88  Kan.  318. 

Where  title  deeds  and  other  securities  were 
deposited  with  the  depositor's  sureties  to  se- 
cure them  against  liability  on  a  bond,  and  an 
instrument  executed  reciting  that  the  papers 
were  deposited  to  secure  them  against  any 
loss  by  reason  of  signing  sudi  bond,  and  the 
writing  included  the  real  estate  in  controver- 
sy, which  was  pledged  to  the  sureties  as 
above  stated,  such  writing  was  sufficient  in 
form  to  create  an  equitable  mortgage  on  the 


property  to  secure  the  sureties'  liability. 
Port  v.  Carpenter,  114  N.  W.  616,  616,  188 
Iowa,  663, 19  L.  R.  A.  (N.  S.)  206  (quoting  and 
adopting  definition  in  Howard  v.  Iron  A  Land 
Co.,  64  N.  W.  896,  62  Minn.  298).     ' 

A  written  agreement  entered  into  by 
parties  to  make  certain  property  a  security 
for  past  indebtedness  and  for  future  advanc- 
es, and  upon  the  faith  of  which  both  parties 
have  acted  in  making  and  accepting  pay- 
ments and  advances,  constitutes  an  "equi- 
table mortgage"  or  lien  upon  the  property. 
Earle  v.  Sunnyslde  Land  Co.,  88  Pac.  920, 
925.  150  Cal.  214. 

In  order  to  avoid  foreclosure  of  a  deed 
of  trust,  the  mortgagor  quitclaimed  the  prop- 
erty to  the  mortgagee,  who  executed  an 
agreement  to  reconvey  the  property  on  con- 
dition of  the  payment  by  the  mortgagor  of 
the  debt;  taxes,  and  other  incumbrances  be- 
fore a  certain  date.  If  these  obligations 
were  not  so  paid,  the  agreement  was  to  be 
void.  Held,  that  the  conveyance  vested  ah 
absolute  title  in  the  mortgagee,  and  the 
transaction  did  not  constitute  an  "equitable 
mortgage."  Bailey  v.  St  Louis  Union  Trust 
Co..  87  S.  W.  1003,  1005,  188  Mo.  483. 

A  consent  judgment,  declaring  that  de- 
fendant "has  an  equity  to  redeem"  land  on 
the  payment  to  plaintiff  of  a  specified  sum, 
and  in  case  of  the  failure  to  pay  the  same 
within  the  time  limited  "defendant  shall 
stand  debarred  absolutely**  of  all  equity  in 
the  premises,  establi^es  the  relation  of 
mortgagor  and  mortgagee  between  the  par- 
ties. Bunn  V.  Braswell,  61  S.  B.  927,  929, 
139  N.  C.  135. 

A.  bought  certain  land  from  B.  for  C, 
taking  a  deed  from  B.,  and  giving  him  In  re- 
turn a  mortgage  for  the  purchase  money. 
He  then  put  C.  into  possession  and  agreed 
to  convey  to  him  on  payment  of  the  purchase 
money.  After  payment  he  refused  to  convey. 
Held,  A.  could  not  be  considered  toward  C. 
as  a  mortgagee.  Keau  v.  Landrum,  52  S. 
E-  421,  423,  72  S.  C.  566. 

To  create  an  equitable  mortgage  on  prop- 
erty for  the  payment  of  a  debt,  an  intent  to 
create  It  must  be  manifest  as  distinguished 
from  an  intent  to  apply  to  the  payment  of 
the  debt  the  proceeds  from  the  sale  of  the 
property.  An  agreement  setting  out  that 
whereas  plaintiff  and  defendant  purchased 
certain  land  in  the  proportion  of  a  two-third 
interest  in  plaintiff  and  a  one-third  interest 
in  Rainey,  and  plaintiff  had  paid  the  entire 
purchase  mon^y  and  defendant  had  agreed 
to  repay  the  same,  and  that  plaintiff  had 
made  necessary  advancements  for  improve- 
ments, and  that  all  the  moneys  advanced  by 
him  should  be  considered  as  a  loan  and  re- 
paid by  defendant  as  rapidly  as  possible  from 
the  receipts  of  sales  or  the  Income  of  the 
property,  and  that,  if  all  such  advancements 
were  not  fully  paid  within  five  years,  the  de- 
fendant, on  demand,  would  pay  the  one-third 
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thereof  then  unpaid^  with  interest,  does  not 
disclose  an  intent  to  create  an  equitable  mort- 
gage or  lien  in  fayor  of  plaintiff  on  defend- 
ant's interest  in  the  property  purchased. 
Smith  y.  Rainey,  83  Pac.  463,  464,  0  Ariz. 
362. 

AbMlvte  deed 

A  mortgage  created  by  an  absolute  deed 
of  the  property  made  to  the  mortgagee,  taken 
in  connection  with  the  contract,  may  be  re- 
garded as  an  ^'equitable  mortgage"  in  con- 
tradistinction from  a  legal  mortgage.  Fitch 
V.  Miller,  65  N,  E.  660,  663,  200  lU.  170. 

An  absolute  conyeyance  of  property  in 
partial  satisfaction  of  a  debt,  accompanied 
by  a  parol  agreement  that,  if  the  property 
enhances  in  yalue  within  a  certain  time  and 
to  a  certain  extent,  notes  giyen  in  satisfac- 
tion of  the  remainder  of  the  debt  shall  be 
deliyered  up  and  canceled,  does  not  const!-' 
tute  an  ''equitable  mortgage."  Pearson  y. 
Dancer,  39  South.  474,  475,  144  Ala.  427. 

EQUITABIiE  OWKZSEt 

As  owner,  see  Owner. 

An  "equitable  owner"  in  one  who  has 

not  the  legal  title  but  is  entitled  to  the 
beneficial  interest.  In  re  Folweirs  Estate, 
62  Atl.  414,  415,  68  N.  J.  Eq.  728,  2  L.  R.  A. 
(N.  S.)  1193  (quoting  and  adopting  deflultlon 
in  2  Bouy.  Law  Diet  p.  24,  "Legal  Estate"). 

A  parol  gift  of  land  followed  by  posses- 
sion and  improyements  by  the  donee  makes 
the  donee  the  equitable  owner.  Maas  y. 
Anchor  Fire  Ins.  Co.,  Ill  N.  W.  1044,  1045, 
148  Mich.  432. 

One  who  has  acquired  a  complete  right 
to  public  lands,  but  to  whom  a  patent  has 
not  been  issued,  is  usually  regarded  as  an 
"equitable  owner";  the  federal  goyemment 
or  the  state  holding  the  naked  title  in  trust 
De  Graffenreid  y.  Iowa  Land  &  Trust  Oo., 
96  Pac.  624,  629,  20  Okl.  687. 

EQUITABLE  PLAINTIFF 

The  "legal  plaintiff"  is  the  person  in 
whom  the  legal  title  or  right  of  action  is 
yested,  wliile  the  "equitable  plaintiff*'  ia  the 
person  who  does  not  haye  the  legal  title  to 
the  right  of  action  but  is  in  equity  entitled 
to  the  thing  sued  for.  Burrell  y.  United 
States,  147  Fed.  44,  46,  77  O.  0.  A.  308. 

EQUITABLE  PROCEEBINO 

Mandamus  Is  not  an  equitable  proceed- 
ing, and  a  mandamus  issued  after  judgment 
against  a  county,  to  compel  the  levy  of  a 
tax  to  pay  the  same,  is  not  a  proceeding  in 
equity,  but  one  at  law,  in  the  nature  of  an 
execution  to  enforce  satisfaction.  Carter 
County  V.  Schmalstlg,  127  Fed.  126,  127.  62 
0.  C.  A.  78  (citing  Riggs  y.  Johnson  County, 
73  U.  S.  [6  Wall.]  106,  18  L.  Ed.  768;  Heine 
y.  Leyee  Com'rs,  86  U.  S.  [19  Wall.]  655,  22 
U  Ed.  223). 


A  proceeding  under  Rey.  St  UB99,  |  42, 
proyiding  for  the  remoyal  of  administrators 
for  specified  causes,  upon  a  complaint  in 
writing  and  affidavit  by  any  person  interest- 
ed and  10  days'  notice  to  the  person  com- 
plained of,  is  not  a  common-law  but  a  statu- 
tory proceeding,  equitable  in  nature,  address- 
ed originally  to  the  discretion  of  the  probate 
court,  and  not  within  Const  art  2,  t  28, 
guaranteeing  the  right  to  trial  by  Jury  as 
heretofore  enjoyed,  so  that  a  Jury  is  not 
demandable  in  either  the  probate  court  or 
on  appeal  to  the  circuit  court  Steyens  y. 
LawrUl,  84  S.  W.  113,  115,  110  Mo.  App.  140 
(citing  Bray  y.  Thatcher,  28  Mo.  132;  Whaley 
y.  Whaley,  60  Mo.  577). 

EQUITABLE  BECEIVEB 

An  ''equitable  receiver"  is  a  mere  cus- 
todian, without  title  and  without  any  power 
saying  that  conferred  upon  him  by  the  order 
appointing  him.  Cogan  y.  Conoyer  Mfg.  Go* 
60  AtL  408,  415,  69  N.  J.  Eq.  358. 

EQUITABLE  TITI.E 

"An  'equitable  title'  is  a  right  or  inter- 
est in  land  which,  not  haying  the  properties 
of  a  legal  estate,  but  merely  a  right  of  which 
courts  of  equity  will  take  notice,  requires  the 
aid  of  such  court  to  make  it  ayaUable." 
Pogue  y.  Simon,  81  Pac.  566,  567,  47  Or.  6, 
114  Am.  St  Rep.  903,  8  Ann.  Cas.  474  (quoting 
and  adopting  definition  in  1  Bouy.  Iiaw  Diet 
[Rawle's  Ed.]  p.  680). 

An  "equitable  title**  ia  a  right  possessed 
by  a  person  to  have  the  legal  title  to  property 
transferred  to  him  upon  the  performance  of 
specified  conditions.  KaraUs  y.  Agnew,  127 
N.  W.  440,  441,  111  Minn.  522;  Joy  y.  Midland 
State  Bank  of  Omaha,  Neb^  133  N.  W.  276, 
277,  28  S.  D.  262;  Harris  y.  Mason,  115  S. 
W.  1146,  120  Tenn-  668,  25  L.  K.  A.  (N.  S.) 
lOlL  In  order  that  he  may  draw  to  him- 
self an  equitable  title,  he  must  show  that  the 
one  from  whom  he  derives  his  right  had  him- 
self a  right  to  transfer.  Harris  y.  Mason,  115 
S.  W.  1146,  1154,  120  Tenn.  668,  25  L.  R.  A. 
(N.  S.)  1101. 

An  equitable  title  is  ft  right  imperfect  at 
law,  but  which  may  be  perfected  by  the  aid 
of  a  court  of  chancery  either  by  .oompellins 
parties  to  do  that  which  in  good  faith  they 
are  bound  to  do^  or  by  remoylng  obstacles  in- 
terposed in  bad  faith  to  the  prejudice  of  an- 
other. When  a  party's  grantors  were  not  the 
possessors  of  a  legal  right  and  could*  neither 
sell  nor  convey,  he  acquired  nothing  which 
could  be  perfected  by  a  court  of  equity.  Nor 
will  a  court  of  equity  decree  an  equitable 
title  where  conveyances  are  shown  to  have 
been  taken  under  a  treaty  which  provided 
for  valid  conveyances  ui)on  conditions,  unless 
such  conditions  appear  to  have  been  com- 
piled with.  Ayres  y«  United  States*  42  Gt. 
CI.  385,  413» 
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SQtrTTABIiE  WASTE 

^'Equitable  waste"  Is  sach  acts  as  at  law 
would  not  be  esteemed  to  be  waste  under  the 
circumstances  of  tbe  case,  but  which  Is  so 
esteemed  by  a  court  of  equity  because  of  theif 
manifest  injury  to  the  inheritance,  although 
not  inconsistent  with  the  legal  rights  of  the 
party  committing  them.  It  Is  a  wanton  and 
unconscientious  abuse  of  the  rights  of  the 
party  in  possession,  ruinous  to  the  interests 
of  other  parties ;  such  acts  as  a  prudent  man 
would  not  do  with  his  own  property.  Land- 
ers T..  Landers,  161  S.  W.  386,  391,  151  Ky. 
206, 

EQUITY 

See  Court  of  Equity;  Inchoate  Equity; 
Intervening  Equity ;  Justice  and  Equi- 
ty; On  Hearing  in  Equity;  Suit  in 
Equity. 

Flea  in  equity,  see  Plea. 

•*  'Equity'  is  the  correction  of  that  where- 
in the  law,  by  reason  of  its  universality,  is 
deficient."  Mutual  life  Ins.  Co.  v.  Blair, 
130  Fed.  071,  974;  Baltimore  &  N.  Y.  B.  Go. 
T.  Bouvier,  62  Atl.  868,  875,  70  N.  J.  Eq.  158 ; 
Tbeis  ▼.  Spokane  Falls  Gaslight  Co.,  74  Pac. 
1004,  1006,  34  Wash.  28.  Its  special  mission 
is  to  relieve  from  fraud  and  to  enforce  the 
observation  of  broad  and  Just  principles." 
Theis  V.  Spokane  Falls  Gaslight  Co.,  74  Pac. 
1004,  1006,  34  Wash.  23.  In  equitable  ac- 
tions, the  rigid  rules  of  law  are  relaxed, 
thereby  giving  the  conscience  of  the  chancel* 
lor  more  latitude.  Lynn  v.  Waldron,  80  Pac. 
292,  298,  38  Wash.  82  (quoting  Bl.  Gomm.). 

Aristotle  (Ethics,  book  5,  c.  10)  defines 
"equity"  as  "a  better  sort  of  justice  which 
corrects  legal  Justice  where  the  latter  errs 
through  being  expressed  in  a  universal  form 
and  not  taking  account  of  particular  cases." 
Baltimore  &  N.  Y.  R.  Co.  v.  Bouvier,  62  Atl. 
868,  875,  70  N.  J.  Bq.  168. 

"Equity"  is  a  system,  both  in  England 
and  this  country,  of  well-established  law. 
Equity  is  not  a  chancellor's  mere  notions  of 
what  is  equality.  Laird  v.  Union  Traction 
Co..  67  Ati.  987,  208  Pa.  574. 

••Equity"  is  now  also  the  law.  **Bquity" 
la  a  roguish  thing.  For  law  we  have  a  meas- 
ure and  know  what  we  trust  to.  Equity  Is 
according  to  the  conscience  of  him  that  is 
chancellor;  and,  as  that  is  larger  or  nar- 
rower, so  Is  equity.  Tis  all  one  as  if  they 
should  make  his  foot  the  standard  for  the 
measure  we  call  a  chancellor's  foot.  What 
an  uncertain  measure  would  this  be!  One 
chancellor  has  a  long  foot,  another  a  short 
foot,  a  third  an  indifferent  foot.  *Tis  the 
same  thing  as  the  chancellor's  conscience. 
Cox  ▼.  Burgess.  96  S.  W.  577,  579,  139  Ky. 
699  (quoting  from  Table  Talk,  tit.  Equity). 

While  "equity"  operates  on  fixed  rules, 
as  well  defined  as  are  the  rules  of  law,  it 


exercises  a  Judicial  discretion  which  may  be 
lik^ied  to  the  dvil  conscience,  and  which 
wiU  vary  in  the  relief  afforded  according  to 
the  facts  and  peculiar  circumstances  of  t^e 
case.  This  is  not,  as  was  formerly  charged 
against  the  chancellor's  exercise  of  preroga- 
tives whl<ii  were  at  variance  with  the  rules 
of  law,  according  to  the  Individual  conception 
of  the  Judge  in  the  case  as  to  what  was  right 
between  man  and  man.  Cox  v.  Burgess,  96 
S.  W.  677,  679,  139  Ky.  699. 

As  equality 

**Bquality"  is  equity.  Hayden  v.  Collins, 
81  Pac.  1120, 1123,  1  CaL  App.  259. 

EQUITY  AHB  GOOD  OONSOIENCE 

"Equity  and  good  conscience"  is  an  elas- 
tic phrase  often  applied  in  adjudicating  the 
rights  of  parties,  but  It  is  not  a  doctrine  or 
rule  under  which  a  party  will  be  deprived 
of  his  property  without  due  process.  City 
of  Leadville  v.  Leadville  Sewer  Co.,  107  Pac. 
801,  813,  47  Colo.  118. 

EQUITT  CASE 

As  civil  action,  see  Civil  Action — Case — 
Suit— Etc.  ' 

As  proceeding  in  bankruptcy,  see  Bank- 
ruptcy Proceeding. 

Bill  of  interpleader  as  equity  proceeding, 
see  Bill  of  Interpleader. 

EQUITY  JUBISBICTION 

,   See  Error  or.  Mistake  as  to  Common-Law 
or  Equity  Jurisdiction. 

The  question  of  equity  Jurisdiction  re- 
lates technically  to  power  itself,  but  In  a 
broader  sense  when  such  power  should  or 
should  not  be  used.  Wadhams  Oil  Co.  v. 
Tracy,  123  N.  W.  785,  787,  141  Wis.  160,  18 
Ann.  Cas.  779. 

Though  Jurisdiction  In  Its  proper  sense 
means  authority  to  hear  and  decide  a  cause. 
Jurisdiction  of  a  court  of  equity  involves  the 
question  whether  equity  ought  to  assume 
Jurisdiction,  and  hear  and  decide  the  cause. 
Miller  V.  Rowan,  96  N.  E.  285,  287,  261  lU. 
344. 

Const  1874,  art.  7,  S  16,  conferring  on 
the  circuit  courts  Jurisdiction  in  matters  of 
equity  until  the  Legislature  shall  establish 
courts  of  chancery,  refers  to  such  Jurisdiction 
as  a  court  of  chancery  could  properly  exer- 
cise at  the  time  of  the  adoption  of  the  Consti- 
tution, and,  though  the  Legislature  may 
create  courts  of  chancery  and  vest  the  same 
with  Jurisdiction  in  matters  of  equity,  it  may 
not  enlarge  their  Jurisdiction  when  created. 
Gladlsh  V.  Lovewell,  130  S.  W.  579,  581,  95 
Ark.  618. 

The  t6rm  ^'equity  Jurisdiction"  is  used, 
in  contradistinction  to  "Jurisdiction"  In  gen- 
eral, and  to  *'common-law  Jurisdiction"  in 
particular.  In  its  most  general  sense  the 
term  "jurisdiction,"  when  applied  to  a  court, 
is  the  power  residing  in  such  court  to  de- 
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termine  judicially  a  giyen  action,  controyer- 
sy,  or  question  presented  to  it  for  decision. 
If  this  power  does  not  exist  with  reference 
to,  any  particular  case,  its  determination  by 
the  court  is  an  absolute  nullity;   if  it  doea 
exist,  the  ^determination,  however  erroneous 
in  fact  or  in  law,  is  binding  upon  the  parties 
until  reversed  or  set  aside  in  some  proceeding 
authorized  by  the  practice,  and  brought  for 
that  express  purpose.    **Equity  jurisdiction," 
therefore,  in  its  ordinary  acceptation  as  dls- 
tiuguished  on  the  one  side  from  the  general 
power  to  decide  matters  at  all,  and  on  the 
other  from  the  jurisdiction  "at  law"  or  "com- 
mon-law jurisdiction,"  is  the  power  to  hear 
certain  ^Inds  and  classes  of  civil  causes  ac- 
cording to  the  principles  of  the  method  and 
procedure  adopted  by  the  court  of  chancery, 
and  to  decide  them  in  accordance  with  the 
doctrines  and  rules  of  equity  jurisprudence, 
which  decision  may  involve  either  the  deter- 
mination   of   the   equitable   rights,   estates, 
and  interests  of  the  parties  to  such  causes, 
or  the  granting  of  equitable  remedies.     In 
order  that  a  cause  may  come  within  the 
scope  of  the  equity  jurisdiction,  one  of  two 
alternatives  is  essential;  either  the  primary 
right,  estate,  or  interest  to  be  maintained,  or 
the  violation  of  which  furnishes  the  cause  of 
action,  must  be  equitable  rather  than  legal; 
or  the  remedy  granted  must  be  in  its  nature 
purely  equitable,  or,  if  it  be  a  remedy  which 
may  also  be  given  by  a  court  of  law,  it  must 
be  one  which,  under  the  taxAs  and  drcuin- 
stances  of  the  case,  can  only  be  made  com- 
plete  and  adequate  through   the  equitable 
modes  of  procedure.    At  the  same  time,  if  a 
court  clothed  with  the  equity  jurii>dlction  as 
thus  described  should  hear  and  describe,  ac- 
cording to  equitable  methods,  a  case  which 
did  not  fall  within  the  scope  of  the  equity 
jurisprudence,    because    both    the    primary 
right  invaded  constituting  the  cause  of  ac- 
tion and  the  remedy  granted  were  wholly 
legal,  and  belonging  properly  to  the  domaiu 
of  the  law  courts,  such  judgment,  however 
erroneous  it  might  be  and  liable  to  reversal, 
would  not  necessarily  be  null  and  void.    It  is 
plain,  from  the  foregoing  definitions,  that 
the  question  whether  a  given  case  falls  with- 
in the  equity  jurisdiction  is  entirely  differ- 
ent and  should  be  most  carefully  distinguish- 
ed from  the  question  whether  such  case  is 
one  in  which  the  relief  peculiar  to  that  ju- 
risdiction should  be  granted,  or  in  which  the 
equity  powers  of  the  court  should  be  exer- 
cised in  maintaining  the  primary  right,  es- 
tate, or  interest  of  the  plaintiff.    The  con- 
stant tendency  to  confound  these  two  sub- 
jects, so  essentially  different,  has  been  pro- 
ductive of  much  confusion  in  the  discussion 
of  equitable  doctrines.     Equity  jurisdiction 
is  distinct  from  equity  jurispi-udence.     One 
example  will  suffice  to  illustrate  this  impor- 
tant proposition.    A  suit  to  enforce  the  spe- 
cific performance  of  a  contract,  or  to  reform  a 
written  instrument  on  the  ground  of  mistake, 


must  always  belong  to  the  equity  Jurisdic- 
tion, and  to  it  alone,  since  these  remedies  are 
wholly    beyond    the   scope   of   common-law 
methods  and  courts;   but  whether  thp  relief 
of  a  specific  performance,  or  of  a  reforma- 
tion, shall  be  granted  in  any   given  case, 
must  be  determined  by  an  application  of  the 
doctrines  of  equity  jurisprudence  to  the  spe- 
cial facts  and  drcumstauees  of  that  case. 
"Jurisdiction,"  in  the  strict  meaning  of  the 
term,  as  applied  to  judicial  officers  and  tri- 
bunals, means  no  more  than  the  power  to 
hear  and  determine  a  cause.    It  is  the  power 
lawfully  conferred  to  deal  with  the  general 
subject  involved  in  the  action;   it  does  not 
depend  upon  the  ultimate  existence  of  a  good 
cause  of  action  in  the  plaintiff  in  the  partic- 
ular case  before  the  court,  and  does  not  re- 
late to  the  rights  of  the  parties  as  between 
each  other,  but  to  the  power  of  the  court. 
The  question  of  its  existence  is  an  'abstract 
inquiry,  not  involving  the  existence  of  an 
equity  to   be  enforced  nor   the  right  of  a 
plaintiff  to  avail  himself  of  it  if  it  exists. 
It  precedes  those  questions,  and  a  decision 
upholding  the  jurisdiction  of  the  court  is 
entirely  consistent  with  a  denial  of  any  equi- 
ty either  in  the  plaintiff  or  in  any  one  else. 
Jurisdiction  is  entirely  independent  of  the 
manner  of  its  exercise,  involving  the  power 
to  decide  either  way  upon  the  facts  pre- 
sented to' the  court    The  term  "jurisdiction," 
as  generally  used  in  equity  jurisprudence,  im- 
ports, not  the  power  to  hear  and  decide,  but 
the  cases  and  occasions  when  that  povirer 
will  be  exercised,  and  is  to  be  distlnguiahed 
from  the  use  of  that  term  in  its  strict  mean- 
ing.   While  the  Supreme  Court  may  not  by 
rule  or  otherwise  limit  the  jurisdiction  con- 
ferred on  the  United  States  Circuit  Courts 
by  statute,  it  may,  and  must  when  the  occa- 
sion demands,  determine  what  cases  are  with- 
in the  equitable  jurisdiction  of  such  courts, 
and  may  prescribe  by  rule  the  cases  or  class- 
es of  cases  in  which  they  will  grant  equitable 
relief,  and  such  rules  govern  in  all  cases, 
whether  commenced  in  such  courts  or   re- 
moved into  them  from  state  courts.    Venner 
V.  Great  Northern  R.  Co.,  153  Pea.  408,  413, 
414  (quoting  and  adopting  definitions  in   1 
Pom.  Eq.  Jur.  [3d  Ed.]  §$  129-131 ;  People  ex 
rel.  Gaynor  v.  McKane,  28  N.  Y.  Supp.  981, 
985,  78  Hun,  154.    (Citing  Anderson  v.  Carr, 
19  N.  Y.  Supp.  992,  993,  65  Hun,  179;   Hunt 
V.  Hunt,  72  N.  Y.  217,  27  Am.  Kep.  129 ;   Peo- 
pie  V.  Sturtevant,  9  N.  Y.  263,  59  Am.  Dec 
536.) 

EQUITY  OF  BEDEMPTION 

An  "equity  of  redemption"  is  defined  to 
be  a  right  which  the  mortgagor  of  an  estate 
has  of  redeeming  it  after  it  has  been  for- 
feited at  law  by  nonpayment,  at  the  time  ap- 
pointed of  the  money  secured  by  the  mort- 
gage to  be  paid,  by  paying  the  amount  of  the 
debt,  interest,  and  costs.  Ebelharr  v.  Ten- 
nelly,  80  S.  W.  459,  460,  118  Ky.  43  (citing 
Bouv.), 
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The  "equity  of  redemption"  is  the  mort- 
gagor's Interest  before  foreclosure ;  while  his 
**riglit  of  redemption"  is  a  mere  personal 
priTilege  given  by  statute  to  the  mortgagor 
after  a  sale  under  the  mortgage.  Lewis  ▼. 
McBrtde  (Ala.)  57  South.  705,  706. 

The  term     "right  to  redeem"  is  appro- 
priate to  express  the  right,  interest,  or  the 
estate  of   a    mortgagor,  tod  not  a  vendee. 
When  we  speak  of  the  interest  of  one  in,  or 
light  to,  real  estate  as  au  "eqnit^  of  redemp- 
tfon,"  wliicU  is  synonymous  with  "right  to  re- 
deem,"    wre     xinderstand    that   reference   is 
made  to    tlie    status  of  a  mortgagor,  not  a 
vendee.     ^We  a.re  also  impressed  with  the  ex- 
pression tliat   tlie  defendant  '*has  a  right  to 
redeem."      Bunn    v.  BrasweU,  51  S.  E.  927, 
929,  139  X.  O.  135  (quoting  and  adopting  defi- 
nition in   Itol>inson  ▼.  WiUoughby,  65  N.  0. 
520). 

An  equity  of  redemption  is  not  the  dif- 
ference betvreen  the  value  of  the  property, 
in  respect  to  -which  it  is  held,  and  the 
amount  of  tlie  liens  thereon,  but  an  equitable; 
estate  in  tbe  property  capable  of  being  en- 
larged into  complete  legal  title  by  discharg- 
ing the  liens,  and  in  such  case,  the  interest 
of  the  oi9^ner  tlierein,  within  the  meaning 
of  Code  1899»  e.  75,  §  3,  is  such  equitable 
estate.  Orant  v.  Cumberland  Valley  Cement 
Co.,  52   S.  S.   3€^  38,  58  W.  Va.  162. 

"An  ^equity  of  redemption'  is  an  estate 
in  the  mortgaged  property  and  is  subject  to 
all  the  incidents  of  ownership.  It  may  be 
conveyed  or  devised.  It  descends  to  the 
owner's  lieirs  or  personal  representatives  ac' 
cording  to  tbe  nature  of  the  mortgaged  prop* 
erty  and  is  subject  to  curtesy  and  home- 
stead." A  surplus  arising  on  a  foreclosure 
sale  of  land  of  a  decedent's  estate  is  not 
thereby  converted  into  personalty,  but  par- 
takes of  ^U  tlie  incidents  of  real  estate  and 
is  distributable  to  the  widow  and  children 
as  realty  according  to  the  statute  of  descent 
and  distribution.  Kitchens  v.  Jones,  113  S. 
W.  29.  30,  87  Ark.  502,  19  L.  R.  A.  (N.  S.) 
T23,  128  Am.  St.  Rep.  36. 

Tbe   term    "equity  of  redemption,"  used 
in  tbe  old   cbarter  of  the  city  of  Rochester 
(Laws  1880,  p.  15,  c  14,  as  amended  by  Laws 
1898,    p.    371,    c    182),  providing   that  when 
land    is    sold    for  taxes  and  bid  in  by  the 
city  tbe  o'wner  may  redeem  within  two  years, 
and   tbat   at    tbe  end  of  that  time  the  city 
may  serve  notice  on  the  owner  requiring  him 
to    redeem    -within  30  days,  and  if  not  re- 
deemed tbe  mayor  must  execute  a  certificate 
of  tbe  fact   of  sale,  which  entitles  the  city 
to  possession  of  the  land  and  bars  the  equity 
of  redemption,  means  some  right  of  the  own- 
er  -wbieb   bas   already  been  imperiled,  but 
wbieb  be  may  still  exercise  and  redeem  the 
land.     Rocbester   v.   Fourteenth    Ward,   Co- 
Op.   Bldg.   Lot  Ass'n,  75  N.  B.  692,  694,  183 
X.  T.  23. 


Originally  a  mortgage  conveyed  the  ti- 
tle to  the  mortgagee,  to  be  defeated,  how- 
ever, upon  the  payment  of  the  debt  If  the 
debt  was  not  paid  at  maturity,  there  was 
a  breach  of  the  condition,  and  the  title  be- 
came absolute  in  the  mortgagee  without  fur- 
ther action  by  any  one.  The  harshness  of 
this  rule  became  apparent,  and  courts  of  con- 
science relieved  against  It  by  holding  that 
the  puri)ose  of  the  mortgage  was  to  secure 
the  payment  of  the  debt  and  that  when  the 
debt  was  paid  the  debtor  should  be  satisfied, 
and  hence,  notwithstanding  the  terms  of  the 
mortgage,  the  debtor  still  had.  In  good  con- 
science, an  interest  in  the  land  which  was 
called  an  "equity  of  redemption";  that  Is, 
a  right  to  pay  off  the  debt  even  after  con- 
dition broken  in  a  reasonable  time.  At  the 
present  time  the  term  *'equity  of  redemption" 
denominates  a  legal  estate  which  may  be  the 
subject  of  grant  and  Is  within  the  rule  as 
to  ejectment  and  is  not  simply  an  equitable 
right  to  redeem,  which  can  be  enforced  only 
in  a  court  of  equity,  and  an  outstanding 
mortgage  or  deed  of  trust  with  condition 
broken  held  by  a  third  person  is  not  such  an 
outstanding  title  as  wiU  defeat  an  action  of 
ejectment  Benton  Lan^d  Co.  v.  Zeltler,  81 
S.  W.  193,  199,  182  Mo.  251,  70  L.  R.  A.  94. 

"The  'equity  of  redemption,'  as  usually 
recognized  and  applied,  has  its  origin  in  the 
early  chancery  practice,  where  a  strict  fore- 
closure was  decreed  in  cases  where  an  equi- 
ty only  in  real  estate  remained  in  the  debt- 
or or  mortgagor,  and  which,  by  a  formal  de- 
cree, was  cut  off  and  barred  If  the  property 
|vas  not  redeemed  at  a  time  as  therein  stat- 
ed. Under  our  practice,  we  now  speak  of 
it  as  belonging  to  the  owners  of  the  legal 
title  to  real  estate  mortgaged  or  incumbered 
otherwise,  where,  in  the  enforcement  of  the 
lien,  the  Jurisdiction  of  a  court  of  equity  Is 
invoked  for  the  purpose  of  decreeing  a  sale 
of  the  property  for  the  satisfaction  of  the 
debt  Strictly  speaking,  it  is  the  right  to 
redeem  from  the  lien,  and  may  be  taken  ad- 
vantage of  at  any  time  before  the  decree  or 
thereafter,  before  a  sale  and  confirmation  in 
pursuance  of  the  decree,  by  means  of  which 
the  equity  of  redemption  becomes  extinguish- 
ed." It  should  be  distinguished  from  the 
statutory  right  of  redemption  which  exists 
for  a  specified  time  after  foreclosure  sale. 
Logan  County  v.  McKinley-Lanning  Loan  & 
Trust  Co.,  101  N.  W.  991,  992,  70  Neb.  406. 

"By  invoking  the  general  maxim  that 
*equity  regards  as  done  what  ought  to  be 
done,'  and  applying  the  doctrtne  of  equita- 
ble conversion,  it  follows  that,  when  a  valid 
contract  for  the  sale  of  real  property  and 
the  exekiution  of  a  deed  therefor  has  been 
consummated,  an  equltaole  title  to  the  prem- 
ises becomes  vested  in  the  vendee,  who  there- 
after is  treated  as  the  owner  of  the  land, 
while  the  money  which  is  to  be  paid  as  a 
consideration  therefor  is  regarded  as  the 
property  of  the  vendor;    so  that,  upon  the 
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death  of  fbe  purchaser,  his  heirs  succeed  in 
equity  to  the  rights  of  their  ancestor  to 
the  real  property,  and  upon  the  death  of 
the  vendor  his  personal  representative  siic- 
ceeds  to  his  rights  to  the  purchase  money 
remaining  unpaid."  Collins  v.  Creason,  106 
Pac.  445.  447,  55  Or.  524  (citing  Minor,  Real 
Prop.  §  1284;  Sievers  v.  Brown,  34  Or.  454, 
56  Pac.  171,  45  L.  R.  A.  642;  Conner  v. 
Banks,  18  Ala.  42,  52  Am.  Dea  209). 

EQUIVALENT 

"Equivalent**  means  "equal  In  worth  or 
value,  force,  power,  effect,  import  and  the 
like,'*  and  hence  under  Rev.  Codes,  (  6521, 
providing  that  personal  service  of  a  copy  of 
the  summons  and  complaint  out  of  the  state 
is  "equivalent**  to  publication  and  mailing, 
and  that  service  of  summons  is  complete  on 
the  day  of  the  fourth  publication,  a  defend- 
ant has  the  same  time  to  appear,  4  weeks 
and  20  days,  whether  service  he  by  publica- 
tion and  mailing  or  by  delivery  of  copies  of 
the  complaint  and  summons.  McLean  v. 
Moran,  99  Pac.  836,  837,  38  Mont.  208. 

EQUIVATENT  (In  Patent  I«aw) 

See   Mechanical   Equivalent 

An  "equivalent**  must  not  vary  in  any 
manner  the  idea  of  means,  or  affect  it  in  any 
degree.  It  is  quite  true  that  the  equivalent 
may  perform  some  new  or  additional  func- 
tion In  the  invention,  and  still  be  an  equiva- 
lent; but  it  must  perform  all  the  functions 
of  the  element  for  which  it  is  a  substitute  in 
substantially  the  same  way.  It  is  not  ma- 
terial that  the  element  for  which  another  is 
substituted  has  more  parts  or  less  parts.  The 
substitution  of  an  equivalent  is,  however,  a 
mere  change  of  parts  and  form  involving  no 
inventive  skill,  but  suggested  by  the  inven- 
tion Itself  to  every  person  skilled  in  the 
particular  art.  If  the  alleged  equivalent 
not  only  performs  the  function  of  the  element 
for  which  substituted  and  perhaps  more,  but 
introduces  into  the  combination  a  new  idea, 
or  new  ideas,  or  a  much  more  extended  de- 
velopment of  the  idea  of  means,  then  we  do 
not  have  the  substitution  of  an  equivalent, 
but  a  patentable  Improvement — something 
different  in  principle  and  function.  Dey 
Time  Register  Co.  v.  Syracuse  Recorder  Co., 
152  Fed.   440,  450. 

The  test  of  ^'equivalents**  in  the  law  of 
patents  is '  whether  the  devices  in  question 
produce  the  same  effect  or  perform  the  same 
function.  A  spring  may  be  an  equivalent  for 
a  pivot  Westinghouse  Electric  &  Mfg.  Co. 
V.  Condlt  Electrical  Mfg.  Co.,  159  Fed.  144, 
151. 

Under  a  clause  in  a  patent  claim  de- 
scribing an  advertising  rack  for  street  cars, 
making  an  element  of  the  combination  with 
"screws  or  equivalent  devices  for  connecting 
the  rack  to  the  car,  engaging  with  the  mold- 
ings outside  the  grooves  therein,"  pUis,  nails. 


hooks,  or  moldings,  or  plain  boards  proper- 
ly fastened  extending  over  the  edges  of  the 
rack,  and  capable  of  b^ng  removed  and  re- 
placed, constitute  "equivalent  devices**  for 
connecting  the  rack  to  the  car.  American 
Street  Car  Advertising  Co.  y.  Jones,  122  Fed. 
803,  807. 

EQUXVAIXNT  CIBCtJMSTANCES 

Other  equivalent  dicumstances,  see 
Other. 

While  mere  words,  threats,  menaces,  or 
contemptuous  gestures  will  not  constitute 
"equivalent  circumstances,**  within  the  mean- 
ing of  section  65,  Pen.  Code  1895,  which  will 
reduce  murder  to  manslaughter,  yet  what  cir- 
cumstances will  present  this  equivalence  and 
justify  the  excitement  of  passion,  and  ex- 
clude all  idea  of  deliberation  or  malice,  the 
law  does  not  specifically  declare.  It  fur- 
nishes a  standard,  and  leaves  the  jury  In  each 
case  to  make  the  comparison  and  determine 
whether  the  cq;)ecial  facta  of  the  case  before 
them  come  up  to  that  standard  or  not 
There  was  therefore  no  error  in  omitting  to 
charge  that  certain  acts  other  than  those  re- 
ferred to  in  tlie  Penal  Code  would  consti- 
tute "equivalent  circumstances.**  Flndley  v. 
State,  54  &  E.  106^  108, 125  6a.  679. 

ERASURE 

See  Without  Addition  or  Erasure, 

ERECT— ERECTION 

See  Duly  Laid  Out  or  Erected;  For  and 
in  the  Erection;  Standing  or  Erected 
Upon. 

One  of  the  primary  definitions  of  the 
word  "erect"  is  "to  raise,  as  a  building;  to 
build,  to  construct*'  Butz  v.  Murch  Bros. 
Const  Co.,  07  S.  W.  805,  897,  199  Mo.  279 
(quoting  Webst.  Diet). 

The  carrying  of  planks  from 'which  an- 
other constructed  a  contrivance  did  not  con- 
stitute the  ''erection**  of  the  contrivance  it- 
self within  Labor  Law  (Laws  1S97,  p.  467,  c. 
415).  Madden  v.  Hughes,  93  N.  Y.  Supp.  324, 
326,  104  App.  Div.  lOL 

The  term  "erection,**  used  with  reference 
to  building,  means  the  putting  together  of  the 
materials  that  are  used  therein,  the  putting 
together  of  the  brick  and  mortar,  wood  and 
other  materials  making  the  construction. 
Scharfl!  v.  Southern  Illinois  Const  Ck).,  92  S. 
W.  126,  130,  115  Mo.  App.  157. 

Where  a  statute  authorized  a  city  to  issue 
bonds  to  erect  an  electric  light  plant,  the  use 
of  the  word  "construct,**  instead  of  "erect,** 
in  city  ordinances  providing  for  the  issuance 
of  bonds  was  immaterial;  the  word  "erect" 
meaning  "to  construct.'*  State  ex  rel.  City 
of  Chillicothe  v.  Gordon,  135  S.  W.  929,  931, 
233  Mo.  383. 

Labor  Law  (Laws  1901,  c.  257)  {  1  (San- 
bom's  St  Supp.  1906,  i  1636—81).  provides 
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tbat  a  person  employing  another  In  labor  of 
any  kind  in  erecting,  repairing,  altering,  or 
painting  of  a  house,  building,  or  structure 
shall  not  furnish,  for  the  performance  of 
sQch  labor,  scaffolding,  hoists,  stays,  ladders, 
or  other  mechanical  oontriyances  which  are 
unsafe,  and  which  are  not  so  constructed, 
placed,  and  operated  as  to  give  proper  protec- 
tion to  the  life  and  limb  of  a  person  so  em- 
ployed. Held  that,  as  "structure,"  as  used 
in  such  act,  included  work  below  as  well  as 
above  ground,  and  the  word  "erecting"  was 
used  in  its  broad  sense  to  mean  the  creating 
of  a  particular  thing  out  of  its  parts,  an  ac- 
tion for  injury  to  an  employ 6  by  the  collapse 
of  a  derrick  used  to  lower  sections  of  water 
main  pipe  into  place  in  a  trench  dug  to  re- 
ceive it  was  within  the  statute;  the  derrick 
being  within  the  prohibited  instruuieutalities, 
the  setting  up  of  the  water  main  an  "erec- 
tioff,"  and  the  putting  in  of  new  pipes  an  "al- 
tering," and  the  waterworks  system  a  "struc- 
ture** within  the  meaning  of  the  act  Eosi- 
dowski  V.  City  of  Milwaukee,  139  N.  W.  187, 
1S8,  152  Wis.  223. 

A  statute  giving  a  board  of  taxation 
right  to  increase  assessmehts  in  case  of  in- 
crease of  value  by  "erection  of  improve- 
ments" did  not  Justify  the  board  in  raising 
an  assessment  without  regard  to  the  location 
of  the  improvements,  whether  on  the  land  it- 
self or  in  close  proximity  thereto;  but  the 
increase  of  value  Justifying  such  raise  must 
have  arisen  solely  from  improvements  on  the 
land.  Hancock  County  v.  Simmons,  38  South. 
337,  339,  86  Miss.  302. 

As  establUh 

Under  a  contract  to  pay  a  railroad  com- 
pany a  sum  specified  when  it  had  built  a  cer- 
taip  line  of  railroad  and  "erected  a  regular 
station  for  freight  and  passengers"  at  a  place 
named,  the  sum  named  does  not  become  pay- 
able on  the  completion  of  the  road  and  the 
erection  of  a  small  building  at  the  place  des- 
ignated, where  no  sidewalk  was  built  and 
there  were  no  facilities  for  receiving  or  ship- 
ping freight,  and  no  ticket  office  or  agent  and 
no  trains  stopped  except  on  signal.  The  word 
"erect,"  as  used  in  the  contract,  means  to 
"establish."  Port  Huron  &  N.  W.  R.  Co.  v. 
Richards,  51  N.'  W.  680,  90  Mich.  577. 

MalAtaln  synonymoiis 

See  Maintain. 

TuTchtMe  avthorised 

Express  power  to  "erect"  a  Jail  Includes 
the  implied  power  to  purchase  a  site  on  which 
to  erect  such  JalL  Territory  ex  rel.  Over- 
holser  v.  Baxter,  83  Pac.  709,  710,  16  Okl. 
359. 

Beaiodelini:  for  dlif erent  vse 

Pub.  Laws  1911,  c.  702,  {  2,  provides  that 
every  theater  "hereafter  erected"  shall  be 
built  to  comply  with  the  regulations  of  such 
section,  eta  Held,  that  the  word  "erected," 
as  so  used,  was  synonymous  with  "built,"  and 


hence  the  act  was  not  restricted  to  subse- 
quent erection  of  a  new  building,  but  applied 
as  well  to  the  alteration  of  a  stable  into  a 
theater,  consisting  of  a  den^olition  of  a  large 
part  of  the  stable,  and  using  only  such  parts 
of  the  walls,  etc.,  as  were  suitable  for  the 
new  construction.  Greenough  v.  Allen  The- 
ater ft  Realty  Co.,  80  Atl.  260,  264,  83  R.  L 
120. 

RemoTal  to  new  sito 

"The  word  'erect'  is  defined  in  Anderson's 
Law  Diet.  p.  410:  *to  lift  up,  build,  construct; 
as  to  erect  a  building,  a  fixture.  Removing  a 
building  is  not  erecting  it,  nor  is  elevating  or 
materially  changing  it'"  Under  a  statute 
authorizing  a  city  council  to  prevent  the 
erection  of  wooden  buildings  in  such  part  of 
the  city  as  they  .might  determine,  it  could 
prohibit  the  removal  of  such  buildings  from 
a  point  within  or  without  to  a  point  within 
the  fire  limits.  Kaufman  v.  Steiu,  37  N.  E. 
333,  335,  138  Ind.  49,  46  Am.  St.  Rep.  368 
(citing  and  adopting  Daggett  v.  State,  4  Conn. 
60,  10  Am.  Dec.  100;  Booth  v.  State,  4  Conn. 
65;  Tuttle  v.  State,  4  Conn.  68;  State  v. 
Brown,  16  Conn.  54;  Brown  v.  Hunn,  27 
Conn.  334,  71  Am.  Dec.  71). 

The  word  "erect,"  as  used  in  an  ordi* 
nance  forbidding  persons  to  "erect"  any  wood- 
en building  within  certain  Are  limits,  does 
not  mean  the  present  construction  and  ad^ 
Justment  of  its  component  parts  to  the. small- 
est detail;  and  though  ordinarily  the  word 
"erect"  has '  a  different  meaning  from  the 
word  "move"  it  is  to  be  construed  in  the  or- 
dinance as  prohibiting  the  moving  of  sueh 
a  building  into  such  limits.  Red  Lake  Falls 
MUUng  Co.  V.  City  of  Thief  River  Falls,  122 
N.  W.  872,  873,  109  Minn.  62,  24  L.  R.  A.  (N. 
S.)  456,  18  Ann.  Cas.  182. 

Scaffold 

Labor  Law,  (  18,  provides  that  one  em- 
ploying or  directing  another  to  perform  labor 
in  the  "erection,"  repairing,  or  altering  of 
any  structure  shall  not  furnish  or  erect,  or 
cause  to  be  furnished  or  erected,  any  scaf- 
folding which  is  unsafe  or  improper.  A  scaf- 
fold consisted  of  Joists  laid  upon  irons,  con- 
stituting a  part  of  the  permanent  structure 
of  a  dock,  across  which  Joists  planks  were 
placed,  so  that  they  could  be  shifted  as  oc- 
casion required.  Held  that  a  servant,  while 
moving  a  plank  from  one  place  to  another  for 
use  in  the  work,  was  not  engaged  in  building 
a  scaffold.  O'Neil  v.  Manufacturers'  Auto- 
matic Sprinkler  Co.,  127  N.  Y.  Supp.  692,  694, 
143  App.  Div.  56. 


A  contract  with  the  architect  contained 
the  statement,  "The  undersigned  proposes  to 
furnish  architectural  services  for  your  flat  to 
be  erected  on  or  before  1st  May,  1902,"  etc. 
Held,  that  the  word  "erected"  is  synonymous 
with  "completed."  Hartrath  v.  Holsman,  12^ 
111.  App.  560,  562. 
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EROSION 

Where  land  bordering  on  a  body  of  wa- 
ter is  lost  by  "erosion/*  which  is  the  gradual 
and  imperceptible  wearing  away  of  the  land 
by  the  natural  action  of  the  elements,  the 
state  succeeds  to  the  ownership  .thereof; 
where  the  land  Is  added  by  "accretion," 
which  is  such  a  slow  and  gradual  deposit  of 
articles  that  its  progress  cannot  be  measured 
though  its  results  may  be  discerned .  from 
time  to  time,  the  new  land  formed  belongs 
to  the  owner  of  the  upland  to  which  it  at- 
taches; but  where  lost  by  "avulsion,"  which' 
is  the  sudden  or  violent  action  of  the  el^ 
ments,  the  effect  and  extent  of  which  is  per- 
ceptible while  it  is  in  progress,  the  bound- 
aries do  not  change.  In  re  City  of  Buffalo, 
99  N.  E.  850,  852,  206  N.  Y.  319. 

"The  channels  of  the  rivers  and  other 
streams  and  bodies  of  water  may  and  do  be- 
come changed  and  their  physical  location  al- 
tered by  the  forces  of  nature  operating  upon 
their  shores  or  banks.  When  the  change  is 
made  insensibly,  by  gradual  and  impercepti- 
ble washing  away  of  one  shore  and  the  for- 
mation in  like  manner  ujpon  the  other  shore, 
it  is  said  to  be  *by  erosion  and  accretion/ 
When  it  is  made  suddenly  and  violently,  and 
is  visible  and  the  effect  certain,  it  is  called 
'avulsion.'  Where  the  boundary  lines  be- 
tween individuals,  as  well  as  states  and  na- 
tions, are  marked  by  streams,  and  the  loca- 
tion of  the  stream  is  altered  by  erosion  and 
accretion,  it  continues  to  be  the  boundary 
line ;  but,  where  the  alteration  occurs  as  the 
result  of  an  avulsion,  no  change  is  made,' but 
the  limits  of  the  private  estates  or  national 
territory  and  Jurisdiction  remain  as  before." 
State  V.  Munde  Pulp  Co.,  104  S.  W.  437,  451, 
119  Tenn.  47. 

ERRONEOUS 

ERRONEOUS  TRANSMISSION 

A  telegram  was  delivered  to  defendant 
company  in  May,  190^,  for  transmission  to 
plaintiff,  which  the  company  did  not  deliver 
to  plaintiff  at  all,  and  no  claim  for  damages 
was  made  to  defendant  until  January,  1907. 
Code,  §  2164,  provides  that  no  action  against 
a  telegraph  company  for  damages  caused  by 
erroneous  transmission  or  unreasonable  de- 
lay in  delivery  of  a  message  shall  be  main- 
tained, unless  the  claim  has  been  presented 
to  the  company  within  60  days  from  the  ac- 
crual of  the  cause  of  action.  Held,  in  plain- 
tiff's action  against  the  company  for  dam- 
ages, that  defendant's  entire  omission  to  de- 
liver the  message  was  neither  "erroneous 
transmission"  nor  "unreasonable  delay  in  de- 
livery," and  that  plaintiff  was  not  required 
to  present  his  claim  to  the  company  as  a 
condition  precedent  to  his  right  of  action. 
Larsen  v.  Postal  Telegraph  Cable  Co.,  130  N. 
W.  813.  814,  150  Iowa,  748. 


EBBONBOUSLT  AIXOWED 

The  right  to  the  repayment  of  the  pur- 
chase price  of  public  coal  lands,  given  by  the 
act  of  June  16,  1880,  (  2,  where  the  entry  is 
subsequently  canceled  because  "erroneously 
allowed,"  does  not  extend  to  cases  where  the 
entry  was  fraudulently  procured.  United 
States  V.  Colorado  Anthracite  Co.,  82  Sup.  Ct. 
61T,  619,  225  U.  S.  219,  56  L.  Ed.  1063. 

ERRONEOU8I.ir  ASSESSED 

The  term  "erroneously  assessed,"  as  used 
in  Kirby*s  Dig.  §  7180,  providing  that  in 
case  any  person  has  paid  taxes  on  any  prop- 
erty, real  or  personal,  *'erroneously  assessed,*' 
on  satisfactory  proof,  etc.,  the  court  shall 
make  an  order  refunding  the  amount  of  the 
county  tax  so  erroneously  assessed  and  paid, 
and  make  provision  for  refunding  the  state 
tax.  Referred  to  an  assessment  which  was  il- 
legal because  of  a  jurisdictional  defect,  such 
as  an  assessment  levied  on  exempt  property, 
or  property  not  located  within  the  county, 
and  did  not  include  a  mere  error  of  judgment 
on  the  part  of  the  assessing  officers  in  valu- 
ing the  property.  Clay  County  v.  Brown 
Lumber  Co.,  119  ^.  W.  251,  252,  90  Ark.  413. 

ERRONEOUSLY  EXACTED  OR  PAID 

Code,  §  1374,  authorizes  the  county  treas- 
urer to  demand  taxes  on  property  withheld 
from  taxation  within  five  years  from  the  date 
at  which  such  property  should  have  been  as- 
sessed. A  county  treasurer  notified  an  owner 
that  unless  he  showed  cause  property  with- 
held from  taxation  for  several  years,  includ- 
ing a  year  more  than  five  years  from  the  date 
the  assessment  should  have  been  made,  it 
would  be  assessed  according  to  law.  The 
owner  effected  a  compromise  with  the  tax  fer- 
rets for  all  the  years  stated  in  the  notice,  and 
voluntarily  paid  the  taxes  imposed,  pursuant 
to  the  compromise.  The  owner  had  wrong- 
fully withheld  his  property,  and  owed  the 
taxes  paid.  Held,  that  the  taxes  paid  for 
the  first  year  stated  in  the  notice,  though  not 
collectible,  could  not  be  recovered  back  under 
section  1417,  providing  for  the  refunding  of 
taxes  "erroneously  or  illegally  exacted  or 
paid,"  there  being  no  assessment,  or,  if  one, 
a  mere  overassessment,  nor  any  demand  for 
taxes.  Kehe  v.  Blackhawk  County,  101  N. 
W.  281,  282,  125  Iowa,  549. 

ERROR 

See  Assignment  of  Error;  Clerical  Error; 
Distinct  Specification  of  Error;  Fun- 
damental Error;  Invited  Ehrror ;  Mani- 
fest Error;  Obvious  Error;  Petition 
in  Error;  Substantial  Error;  Techni- 
cal Error;    Writ  of  Error. 

Presenting  error,  see  Present — ^Presented 
— Presentation. 

Proceedings  in  error  as  civil  action,  see 
Civil    Action— Case— Suit— Etc, 
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As  erroT  in  law 

The  word  "error,"  as  used  in  a  statute 
conferring  on  circuit  .courts  jurisdiction  to 
annul  a  physician's  registration  certificate 
obtained  by  "error*'  of  the  board  of  medical 
examiners,  is  used  in  the  sense  It  is  ordinari- 
ly understood,  as  applied  to  trials  in  courts 
before  Juries,  viz.,  aside  from  jurisdictional 
errors,  sach  absence  of  eyidence  in  support 
of  the  board's  decision  that  in  no  reasonable 
view  thereof  could  its  decision  be  justified, 
or  prejudicial  refusals  to  admit  or  exclude 
eTidence,  or  other  judicial  misapprehensions 
of  law,  errors  which  in  a  general  sense  are 
purely  Judicial,  in  that  a  decision  is  binding 
on  all  concerned  until  set  aside  by  some 
proper  proceeding  for  that  purpose.  State  v. 
Schmidt.  119  N.  W.  647,  649,  138  Wis.  53. 


"An  'error  apimrent  on  the  face  of  the 
record,'  which  may  be  considered  on  the  view 
without  assignment,  is  a  prominent  error, 
either  fundamental  in  character  or  determin- 
ing a  question  upon  which  the  very  right  of 
the  case  depends."  San  Antonio  Traction  Go. 
V.  Yost,  88  S.  W.  428,  429,  39  Tex.  Civ.  App. 
551  (quoting  and  adopting  definition  in  Wil- 
son V.  Johnson,  60  S.  W.  242,  94  Tex.  272) ; 
Applebaum  v.  Bass  (Tex.)  113  S.  W.  173,  176. 

In  an  action  against  a  city  to  recover  a 
balance  due  on  a  street-paving  contract,  an 
alleged  error,  in  that,  on  the  undisputed  evi- 
dence, plaintiff  could  not  recover  on  a  ground, 
the  determination  of  which  would  require  an 
examination  of  almost  the  entire  record,  in- 
cluding the  pleadings  and  evidence  contained 
in  a  lengthy  statement  of  facts,  was  not  an 
**error  apparent  on  the  face  of  the  record," 
within  Rev.  St  1895,  art  1014,  authorising 
a  review  of  such  errors  without  assignment. 
City  of  Beaumont  ▼.  Mastersbn  (Tex.)  142  S. 
W.  984,  987. 

The  trial  Judge's  failure  to  make  up  and 
file  a  statement  of  facts  within  the  time  pre- 
scribed by  law  is  not  assignable,  in  the  Court 
of  Civil  Appeals,  on  ex  parte  affidavit  show- 
ing such  failure  as  an  error,  since  it  is  not 
one  of  the  subjects  which  Rev.  St  1895,  art 
1014,  authorizes  that  court  to  review,  and  not 
being  an  error  "apparent  upon  the  face  of  the 
record"  within  suih  article.  Applebaum  v. 
Bass  (Tex.)  113  8.  W.  173,  174. 

The  recovery  of  a  judgment  against  a 
surety  on  a  guardian's  bond  for  an  amount 
exceeding  the  limit  of  his  liability  is  an  error 
appearing  on  the  record  within  the  meaning 
of  Comp.  St  1910,  §  5109,  authorizing  tl^e 
Supreme  C^urt  to  modify  a  judgment  of  the 
district  court  for  errors  appearing  on  the 
record.  United  States  Fidelity  &  Guaranty 
Co.  V.  Nash  (Wyo.)  121  Pac.  541,  544, 

EBKOR  CORAM  NOBIS 

See  Wilt  of  Error  Coram  Nobis. 


ERROR  CORAM  VOBXS 

See  Writ  of  Error  Coram  Vobla 

ERROR  HI  EXTREMIS 

In  an  action  to  recover  for  the  death  of 
one  killed  by  being  caught  between  the  top 
of  a  descending  elevator  and  a  floor  sUl, 
where  there  was  evidence  that  the  decedent 
put  one  foot  through  the  partly  opened  ele- 
vator door  and  upon  the  floor  sill  without  the 
elevator  being  stopped,  there  v^as  no  warrant 
for  an  instruction  upon  the  doctrine  of  "er- 
ror in  extremis"  which  presupposes  that  the 
party  who  invokes  it  is  himself  free  from 
fault  in  creating  the  emergency.  Real  Estate 
Trust  &  Ins.  Co.  v.  Gwyn's  Adm'x,  74  S.  B. 
208,  211,  113  Va.  337. 

ERROR  NOT  CAUSING  SUBSTANTIAI. 
INJURY 

Where  it  a])peared  in  an  action  against 
two  persons  Jointly  on  a  contract  that  one 
was  liable,  the  Irregularity  of  rendering  a 
Judgment  against  the  other  was  ''error  not 
causing  substantial  injury"  to  the  one  liable 
within  the  meaning  of  Code  Civ.  Proc.  §  475, 
providing  that  no  judgment  shall  be  reversed 
for  any  error  not  causing  substantia]  in- 
Jury  to  the  party  complaining.  Hence  a  re- 
versal of  the  judgment  against  the  one  lia- 
ble was  not  unwarranted  by  the  error  in 
question.  McKee  ▼.  Cunninghaip,  84  Pac. 
200-202,  2  Gal.  App.  684. 

ERROR  OF  FACT 

An  "error  of  fact"  takes  place  either 
when  some  fact  which  really  exists  is  un- 
known or  some  fact  i«  supposed  to  exist 
which  really  does  not  exist.  Scott  v.  Ford, 
80  Pac.  899,  900,  45  Or.  531,  68  L.  R.  A.  469 
(quoting  and  adopting  Mowatt  v.  Wright  [N. 
Y.]  1  Wend.  355,  300,  19  Am.  Dec.  508). 

Failure  to  appoint  a  guardian  ad  litem 
for  an  infant  plaintiff  in  a  suit  for  separa- 
tion is  not  an  irregularity,  within  Code  Civ. 
Proc.  f  1282,  requiring  a  motion  to  vacate 
the  Judgment  on  such  grounds  to  be  made 
within  one  year,  but  is  an  "error  in  fact 
not  arising  upon  the  trial,"  within  sections 
1288  and  1290,  for  which  a  motion  to  vacate 
may  be  made  in  two  years.  Byrnes  v. 
^Byrnes,  96  N.  Y.  Supp.  306,  307,  109  App. 
Div.  535  (citing  Maynard  v.  Downer  [N.  Y.] 
13  Wend.  575;  Camp  v.  Bennett  [N.  Y.]  16 
Wend.  48;  Arnold  v.  Sandford  [N.  Y.]  14 
Johns.  417;  Peck  v.  Coler  [N.  Y.]  20  Hun. 
534). 

Error  in  jndsn&ent 

Where,  on  appeal  by  defendant  from  a 
Justice's  Judgment,  a  reversal  was  had,  and 
a  new  trial  directed  before  another  Justice, 
the  erroneous  determination  of  such  Justice 
that  plaintiff  was  stayed  until  payment  of 
the  costs  of  reversal  was  not  an  "error  in 
fact,"  within  Code  Civ.  Proc.  §  3066,  provid- 
ing that  on  an  appeal  from  a  Justice,  if  the 
Judgment  Is  reversed  for  an  error  in  fact  not 
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affecting  tbe  merits,  the  costs  of  tlie  appeal 
are  in  tbe  discretion  of  tbe  Appellate  Court, 
but  an  error  of  law  requiring  a  reversal  en- 
titles the  successful  party  to  costs.  Smith 
V.  Cayuga  Lake  Cement  Co.,  93  N.  Y.  Supp. 
959,  960,  105  App.  Div.  307. 

ERROR  OF  I.AW 

An  "error  of  law"  is  committed  when 
the  court,  either  upon  motion  of  one  of  the 
parties  or  upgn  its  own  motion,  makes  some 
erroneous  order  or  ruling  on  some  question 
of  law,  which  is  properly  before  it  and  -with- 
in its  Jurisdiction  to  make.  Pratt  ▼.  iPratt, 
74  Pac.  742,  743,  141  Cal.  247. 

The  error  of  the  circuit  court  in  sus- 
taining a  motion  to  dismiss  an  appeal  from 
a  Judgment  of  a  justice  of  the  peace  is  not 
an  "error  of  law  occurring  at  the  trial," 
within  the  meaning  of  the  statute  authoriz- 
ing a  motion  for  a  new  trial  on  this  ground, 
and  hence  is  properly  presented  on  appeal 
by  an  independent  assignment  of  error. 
Hughes  V.  Chicago,  I.  &  L.  Ry,  Co.,  98  N.  B.' 
317,  318,  50  Ind.  App.  278. 

Qen.  Laws  1909,  c.  298,  f  12,  proTides 
that  a  party  entitled  to  appeal  after  verdict, 
except  in  a  cause  tried  before  a  ivtry  in  a  su- 
perior court,  may  file  with  the  clerk  of  such 
court  a  motion  for  new  trial  for  any  reason 
other  than  "error  of  law  occurring  at  the 
trial."  Gen.  Laws  1909,  c  297,  §  2,  declares 
that  a  party  in  any  action  in  a  superior  court 
in  which  the  trial  was  not  fair  and  impar- 
tial may,  after  verdict,  petition  the  Supreme 
Court  for  a  new  trial.  Defendant,  in  grounds 
of  his  motion  for  a  new  trial  after  verdict 
in  a  prosecution  for  assault  with  a  dangerous 
weapon,  claimed  that  he  did  not  have  a  fair 
and  impartial  trial,  in  that  the  presiding 
Judge  allowed  the  prosecuting  attorney,  over 
objection,  to  state  that  it  was  improper  for 
defendant  to  converse  with  a  witness  sum- 
moned by  the  state  relative  to  the  testimony 
to  be  given  by  said  witness  at  the  trial,  and 
in  that  the  court  instructed  that  the  state's 
witnesses  had  been  approached  by  defend- 
ant's attorney  to  learn  what  they  were  to 
testify,  and  that  the  state's  witnesses  should 
be  left  alone  by  the  defendant  Held,  that 
the  claims  stated  "error  of  law  occurring  at 
the  trial,"  and  were  inappropriate,  under 
chapter  298,  |  12,  and  that  the  remedy  under 
chapter  297,  §  2,  was  exclusive.  State  v. 
Papa,  80  Atl.  12,  14,  82  R.  I.  453. 

The  overruling  or  sustaining  of  a  ^e- 
murrer  to  a  pleading  is  not  included  in  "er- 
rors of  law  occurring  at  the  trial,"  within 
St  1893,  §  4196,  since  a  trial  does  not  com- 
mence until  an  issue  of  fact  is  Joined,  so  that 
no  error  can  be  assigned  thereon  that  can 
be  reviewed  on  a  transcript  Haynes  v. 
Smith,  119  Pac.  246,  -247,  29  Okl.  703. 

Denial  of  a  motion  for  a  Jury  trial,  made 
when  the  cause  was  called  for  trial  in  its 
order  on  the  calendar,  was  an  order  madei 


during  the  trial  and  reviewable  on  appeal 
from  an  order  denying  a  new  trial  on  the 
ground  of  "errors  of  law  occurring  at  triaL" 
Hasey  v.  McMuUen,  123  N.  W.  1078,  1080, 109 
Minn.  332. 

Where  on  appeal  by  defendant  from  a 
Justice's  Judgment,  a  reversal  was  had  and  a 
new  trial  directed  before  another  Justice,  the 
erroneous  determination  of  such  Justice  that 
plaintiff  was  stayed  until  payment  of  costs  of 
reversal  held  an  error  of  law,  but  not  of  fact, 
within  Code  Civ.  Proc.  §  3066,  providing  that, 
on  an  appeal  from  a  Justice,  if  the  Judgment 
is  reversed  for  an  error  in  f^ct  not  affecting 
merits,  the  costs  of  the  appeal  are  discretion- 
ary, that  an  error  of  law  requiring  reversal 
entitles  successful  party  to  costs.  Smith  y. 
Cayuga  Lake  Cement  Co.,  93  N.  Y.  Supp. 
959,  960,  105  App.  Div.  307. 

EBROR  OR  MISTAKE  AS  TO  EQUITT 
OR  COMMON-UkW  JURISBIC- 
TION 

Dismissal  of  a  cause  in  the  chancery 
court  for  want  of  Jurisdiction,  where  it 
should  have  transferred  it  to  the  circuit 
court  as  required  by  Const  1890,  |  162,  is 
not  an  "error  or  mistake  as  to  whether  the 
cause  was  of  equity  or  common-law  Jurisdic- 
tion," within  Const.  1890,  §  147,  providing 
that  the  Supreme  Court  could  not  reverse  a 
decree  or  Judgment  therefor.  Murphy  y.  City 
of  Meridian  (Miss.)  60  South.  48. 

ESCAPE 

See  Wasting  by  Escape. 
See,  also.  Prison  Breach. 

An  escape  is  where  one  who  is  under  ar- 
rest gains  his  liberty  before  he  is  delivered  by 
due  course  of  law,  and  where  an  escax>e  from 
confinement  is 'effected  by  the  prisoner  with 
force,  it  is  called  a  "prison  breaking,"  and 
where  it  is  effected  by  others  with  force,  it 
is  known  as  a  "rescue."  State  v.  Sutton,  84 
N.  B.  824,  826,  170  Ind.  473. 

An  indictment  for  "escaping"  from  pris- 
on, made  a  felony  by  Pen.  Code,  §  105,  will 
support  a  plea  of  guilty  of  an  "attempt  to 
escape,"  made  a  felony  by  section  lOG;  the 
former  necessarily  including  the  latter.  Ex 
parte  Cook,  110  Pac.  352,  354,  13  CaL  App. 
399. 

Pen.  Code  1895,  §  314,  provides  that  if 
one  convicted  of  an  offense  below  the  grade 
of  felony  shall  escape  from  the  chain  g&ng 
or  other  place  of  confinement  for  violation  ot 
any  law,  and  be  thereafter  retaken,  he  shall 
be  guilty  of  a  misdemeanor.  Section  315  pro- 
vides that,  if  one  shall  aid  or  attempt  to  aid 
a  prisoner  to  escape  so  confined  or  imprison- 
ed, he  shall  be  guilty  of  a  misdemeanor. 
Held,  that  the  crime  of  escaping  from  a  chain 
gang  where  municipal  or  misdemeanor  con- 
victs are  worked  is  an  act  continuous  in  its 
nature,  and  is  not  finally  completed  until  the 
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convict  Is  retaken,  and  the  person  who  know- 
ingly assists  such  a  convict  to  escape  from  a 
chain  gang,  or  to  elude  the  officers  after  he  has 
once  gotten  away  and  prior  to  his  recapture, 
Is  punishable  under  section  315.  Smith  v. 
State,  68  S.  E.  1071,  1072,  8  Ga.  App.  297. 

An  escape  is  effected  In  the  clrcumstane- 
es  stated,  upon  the  principle  that  legal  cus- 
tody exists  only  when  the  custodian  has  a 
right  under  the  warrant  to  possession  of  the 
prisoner.  Gebhardt  v.  Holmes,  135  N.  W. 
860,  865,  149  W1&  428. 

Code  Cr.  Proc.  art  886,  that  when  a  de- 
fendant appeals  from  a  conviction  of  a  misde- 
meanor he  shall.  If  he  Is  In  custody,  be  com- 
mitted to  Jail,  unless  be  enter  Into  a  recog- 
nizance to  appear,  and,  if  he  be  not  in  cus- 
tody, an  appeal  shall  not  be  effective  until 
he  enter  into  a  recognizance,  held,  that  where 
defendant,  convicted  of  a  misdemeanor,  did 
not  enter  into  a  recognizance  at  the  term  of 
his  conviction,  but  after  the  term  had  ex- 
pired gave  bond  to  the  sheriff,  who  released 
him  from  custody,  such  release  constituted 
an  "escape,"  requiring  a  diamifisal  of  the 
appeal*  Roberson  v.  State,  132  S.  W.  766, 
60  Tex.  Cr.  R.  514. 

One  is  not  guilty  of  escape  within  Pen. 
Code  1895,  §  314,  who  affects  his  own  deliver- 
ance from  Jail  when  his  confinement  is  no 
part  of  a  sentence  Imposed  by  a  court,  but 
whose  imprisonment  is  for  the  purpose  of 
safe-keeping  only.  Welch  v.  State,  61  S.  E. 
496,  497,  4  Ga.  App.  388. 

To  constitute  the  offense  of  ^'escape"  by 
an  officer  in  permitting  a  prisoner  to  go  at 
large,  it  is  unnecessary  that  such  permission 
be  granted  with  intent  to  save  tke  prisoner 
from  trial  or  execution  of  a  seutanoe.  Uoupt 
▼.  State,  140  S.  W.  294,  297,  100  Ark.  409, 
Ann.  Cas.  1913C,  690. 

At  common  law,  it  was  a  misdemeanor 
for  a  sheriff  having  lawful  charge  of  a  pris- 
oner to  voluntarily  or  negligently  permit  him 
to  depart  from  his  custody,  however  short  a 
time  the  departure  might  be.  A  sheriff  in 
charge  of  a  county  Jail  in  Iowa  who  permits 
a  f^eral  prisoner  legally  sentenced  to  the 
Jail  to  go  at  large  from  time  to  time  violates 
Rey.  St.  S  5409,  and  Code  Iowa  1897,  §  4891 
et  seq.,  punishing  escapee,  an  "escape"  being 
defined  to  be  the  voluntarily  or  ne^igently 
permitting  a  person  lawfully  confined  in  Jail 
to  leaye  the  prison  where  he  is  confined  be- 
fore he  is  entitled  to  be  released  therefrom. 
Ex  parte  Shores,  195  Fed.  627,  680. 

Where  a  person  Is  confined  in  a  Jail  un- 
der an  indictment  regularly  brought  against 
him  for  a  crime  and  he  attempts  to  escape, 
he  commits  a  crime,  although  the  bench  war- 
rant under  which  he  was  arrested  was  irreg- 
ularly issued;  but,  when  the  imprisonment 
Is  unlawful,  the.  right  to  liberty  Is  absolute, 
and  the  one  who  is  confined  is  not  guilty  of 


the  offense  of  "escape"  by  regaining  it.  State 
V.  Clark.  104  Pac.  593-595,  32  Nev.  145,  Ann. 
Cas.  1912C,  754  (citing  People  v.  Ah  Teung, 
28  Pac.  578,  92  Cal.  425,  15  L.  R.  A.  190). 

As  eTade 

In  the  statute  authorizing  the  back-as- 
sessment of  property  that  has  ''escaped  taxa- 
tion," "the  words  *escaped  taxation*  ♦  ♦  ♦ 
should  receive  the  meaning  usually  and  popu- 
larly accorded  to  them.  The  evil  to  be  reme- 
died demonstrates  this.  The  object  of  the 
law,  in  respect  to  the  back-assessment  of 
property  by  the  revenue  agent,  was  to  pre- 
vent property  which  had  not  been  actually 
assessed  at  all  from  escaping  its  proper  por- 
tion of  the  public  burden  of  taxation.  Prop- 
erty may  escape  taxation  in  varied  ways,  us. 
for  example:  (a)  By  being  willfully  with- 
held from  assessment  by  the  owner;  <b)  by 
being  Inadvertently  or  accidentally  omitted 
by  the  owner  in  returning  his  property  to 
the  assessor.  In  either  of  these  two  cases, 
and  in  others  which  may  be  conceived,  there 
has  been  In  fact — ^there  has  been  actually — 
escape  of  such  property  from  taxation.  It 
has  never  been  assessed  at  all  as  a  matter  of 
fact,  and  it  was  the  purpose  of  the  law,  in 
cases  like  these,  where  the  regularly  con- 
stituted fiscal  officers  had  failed  to  assess  all 
property  liable  to  taxation,  to  authorize  the 
revenue  agent  to  back-assess  such  property 
never  heretofore  in  fact  assessed  at  all,  and 
which  was  therefore  described  as  property 
which  had  in  fact  escaped  taxation.  But, 
wh^e  an  assessment  has  in  fact  been  made, 
where  the  assessment  roll  shows  on  Its  face 
all  that  it  ought  to  show,  •  •  *  but  that 
assessment  is  Irregular  or  imperfect  or  de- 
fective, or  even  absolutely  and  utterly  void, 
by  reason  of  some  vital  and  fundamental  re- 
quirement of  the  law,  su6h  property  cannot, 
within  the  meaning  of  these  words,  'escaped 
taxation,'  be  said  to  be  property  which  has 
'escaped  taxation'  in  fact."  Adams  v.  Luce, 
39  South.  418,  419,  87  Miss.  220. 

Where  on  a  trial  for  the  murder  of  a 
lone,  unarmed  woman,  the  evidence  of  the 
condition  of  her  clothing  and  the  scratches 
on  the  person  of  accused,  and  circumstances 
indicated  that  accused  had  made  a  wicked 
assault  on  her,  and  practically  the  only  de- 
fense was  defect  of  mind,  the  error  in  an  in- 
struction on  self-defense  that,  if  at  the  time 
accused  killed  decedent,  he  was  In  danger  of 
death  or  of  great  bodily  harm  at  the  hands 
of  decedent,  and  it  was  necessary,  or  believed 
by  him  to  be  so  in  the  exercise  of  reasonable 
judgment,  to  kill  decedent  in  order  to  "escape 
or  avert"  the  danger,  he  was  entitled  to  an 
acquittal  on  the  ground  of  self-defense,  aris- 
ing from  the  use  of  the  word  "escape,"  imply- 
ing that  accused  must  seek  safety  In  flight 
rather  than  in  defending  himself  from  im- 
pending danger,  was  not  prejudicial.  Fra- 
zier  V.  Commonwealth  (Ky.)  124  8.  W.  797, 
799. 


ESCAPE 


818 


ESCHEAT 


Unlawfiil  departvro 

One  who  had  been  convicted  of  crime 
and  delivered  into  the  custody  of  the  officers 
of  a  chain  gang  is  guilty  of  an  escape  under 
Pen.  Code  1895,  §  314,  if  he  voluntarily  leaves 
such  custody,  though  prior  to  the  escape  he 
was  not  fettered  but  was  treated  as  a  trusty. 
Johnson  v.  State,  50  S.  E.  65,  122  Ga.  172. 

ESCHEAT 

The  word  "escheat**  has  a  distinct  and 
definite  legal  meaning,  and  can  never  be  con- 
strued to  mean  "sale"  and  '^purchase." 
Woodrough  v.  Douglas  County,  98  N.  W.  1092, 
1094,  71  Neb.  354. 

"The  word  ^escheat*  is  an  old  one,  and  a 
common  in  the  law.  It  seems  to  have  been 
derived  from  a  French  word,  *echoir,'  mean- 
ing to  happen.  It  is  also  defined  in  Its  ety- 
mology to  mean :  'To  fall  to ;  to  fall  to  the 
lot  of;  to  fall  back.'  In  feudal  tenure  the 
fief  held  the  land  of  some  superior  on  condi- 
tion of  rendering  him  services.  Anciently 
the  fee  was  limited  to  the  use  of  the  land  by 
the  vassal  (Spelman,  Feuds,  c.  4),  but  this 
view  was  aoou  abandoned  in  favor  of  the  one 
which  now  prevails ;  that  is,  that  it  is  an  es- 
tate of  inheritance  (2  BL  Com.  106).  But  as 
the  vassal  and  his  heirs  were  not  deemed  to 
hold  it  upon  the  same  coaditiou,  to  wit,  that 
of  rendering  service  to  the  lord  of  the  manor, 
when  the  tenant  died,  and  there  were  no 
heirs  to  whom  the  lord  could  look  for  service, 
the  title  denUsed  to  the  original  tenant  re- 
verted to  the  lord.  It  fell  back.  Hence  it 
was  described  as  escheat.  Or,  if  the  tenant, 
by  reason  of  attainder  of  blood,  was  rendered 
incapable  alike  of  holding  or  transmitting 
the  title,  the  feud  fell  back  Into  the  lord's 
hands  by  a  termination  of  the  tenure.  1 
Washb.  Real  Prop.  2.  By  a  logical  extension 
of  the  doctrine,  when  the  line  of  inheritance 
failed,  and  the  tenure  was  determined  by 
any  unforeseen  event,  the  land  resulted  back, 
by  a  kind  of  reversion,  to  the  grantor,  or 
lord  of  the  fee.  2  Shars.  Bl.  Com.  244.  As 
in  the  United  States  there  are  no  feudal  ten- 
ures, escheats  are  invariably  held  to  go  to 
the  state  as  the  sovereign  within  whose  Juris- 
diction the  property  may  be  situated,  by  way 
of  reversion  of  the  title  to  its  source.  Per- 
sonal property  never  escheated  In  the  origi- 
nal and  technical  sense  of  the  term.  Com- 
monwealth V.  Blanton's  Ex'rs,  2  B.  Mon.  393. 
January,  1840,  the  Legislature  provided: 
•Estates  within  the  commonwealth  as  to 
which  the  owner  had  previously  died  or 
might  subsequently  die  intestate,  without 
legal  heirs  or  distributees,  should  be  vested 
In  said  commonwealth  without  office  found.* 
And  it  was  held  in  Commonwealth  v.  Blan- 
ton,  supra,  and  In  White  v.  White,  2  Mete. 
185,  that  personal,  as  well  as  real,  estate  was 
Included.  The  same  term  and  the  same  idea 
are  carried  forward  into  the  existing  stat- 
utes in  this  state.    Although  title  to  land  in 


this  state  is  allodial,  as  it  is  throughont  the 
states  of  the  Union,  it  seems  to  be  the  uni- 
versal rule,  in  consonance  with  that  of  all 
civilized  society,  that,  when  the  title  lapses 
by  reason  of  a  failure  of  heirs,  and  possibly 
for  other  reasons,  it  vests  in  the  public,  and 
is  at  the  disposal  of  the  government.  Shars. 
Bl.  Com.  244,  245.  The  reason  is  now  prob- 
ably that,  as  no  one  of  the  public  could  right- 
fully claim  it  or  enter  upon  it  to  the  exclu- 
sion of  others,  and  as  it  ought  not  to  be  suf- 
fered to  lie  barren,  the  government  In  behalf 
of  all  has  a  better  right  to  It  than  any  one. 
although  the  right  is  also  likened  to  and  is 
by  many  supposed  to  rest  upon  the  doctrines 
of  the  feud  as  they  existed  at  the  common 
law.  The  title  to  all  lands  within  the  state 
was  formerly  in  the  state,  which  had  the 
right  to  declare  upon  what  conditions  it 
might  be  held,  or  transmitted.  This  is  pecul- 
iarly so  as  to  corporations  holding  land 
within  the  state."  Commonwealth,  for  use  of 
Louisville  School  Board,  v.  Chicago,  St.  L.  & 
N.  O.  R.  Co.,  99  S.  W.  596,  597,  124  Ky.  497. 

The  word  "escheat,"  as  used  in  Const.  § 
192,  and  Ky.  St  §  567,  providing  that  a  cor- 
poration shall  not  hold  property  not  neces- 
sary for  its  legitimate  business  for  more  than 
five  years  under  penalty  of  escheat,  and  Ky. 
St  S  2971,  being  a  part  of  the  laws  relating 
to  government  of  cities  of  the  first  class,  pro- 
viding that  property  which  shall  escheat  to 
the  commonwealth  shall  vest  in  the  board  of 
education  for  the  benefit  of  the  schools,  and 
that  the  board  may  in  the  name  of  the  com- 
monwealth sue  for  and  recover  such  proper- 
ty at  law  or  in  equity,  was  used  in  its  ordi- 
nary meaning  which  Is  that  land  affected 
shall  revert  or  fall  back  to  the  state  or  to  an 
instrumentality  of  its  choosing;  and  hence 
the  disposition  provided  must  obtain,  so  that, 
on  a  petition  by  the  board,  the  court  cannot 
order  a  sale,  and,  after  payment  of  costs,  al- 
low the  corporation  to  have  the  balance  of 
the  proceeds.  Louisville  Ins.  Co.  v.  Common- 
wealth, 143  S.  W.  1044,  1045,  147  Ky.  72. 

Laws  1877,  c.  15,  %  8,  relating  to  the  dis- 
position of  state  lands,  provided  that  no  per- 
son should  be  allowed  to  enter  more  than  240 
acres ;  while  Ann.  Code  1892,  §  2564,  relating 
to  the  same  subject,  declares  that  one  person 
may  purchase  as  much  as  one  quarter  section 
of  public  lands  in  one  year  and  no  more,  and 
that  all  lands  acquired  directly  or  Indirectly 
by  any  person  in  contravention  of  section 
2564  or  2565  escheat  to  the  state.  Held,  that 
there  was  no  substantial  difference  betwe^i 
such  statute;  the  words  "enter"  and  "pur- 
chase," used  therein,  being  convertible  terms, 
and  the  provision  for  "escheat"  in  section 
2564  meaning  nothing  more  than  that  the 
lands  should  be  recovered  or  should  be  re- 
claimed, which  would  be  implied,  though  not 
expressed,  in  the  act  of  1877.  Wisconsin 
Lumber  Co.  v.  State,  54  South.  247,  249,  97 
Miss.  671;  Newman  v.  Nail  (Miss.)  54  South. 
250. 
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ESCROW 

An  "escrow"  la  a  written  Instrument, 
which  by  its  terms  imports  a  legal  obligation 
deposited  by  the  grantor,  promisor,  obligor, 
or  his  agent  with  a  stranger  or  a  third  per- 
son not  a  party  to  the  instrument  as  grantee, 
etc.,  to  he  kept  by  the  depository  until  the 
performance  of  a  condition  of  the  happening 
of  an  event,  and  then  to  he  delivered  to  take 
effect  A  deposit  of  an  instrument  in  escrow 
ueed  not  be  in  any  particular  form,  nor  need 
it  be  in  writing,  nor  is  it  necessaiy  that  the 
term  "escrow"  be  used.  Bronx  Inv.  Co.  t. 
National  Bank  of  Commerce  of  Seattle,  92 
Pac  380,  381,  47  Wash.  566  (quoting  and 
adopting  16  Cyc.  pp.  561,  564). 

An  "escrow"  ex  vi  termini  Is  a  deed  ae- 
llvered  to  some  third  person  to  be  by  him  de- 
liTcred  to  the  grantee  upon  performance  of 
$aome  precedent  condition  by  the  grantee  or 
another,  or  the  happening  of  some  event. 
Anderson  v.  Goodwin,  54  S.  E.  679,  682,  125 
Ga.  663  (citing  Duncan  v.  Pope,  47  Ga.  451; 
Civ.  Code  1895,  §  3603) ;    Seibel  v.  Higham, 

115  S.  W.  987.  990,  216  Mo.  121,  129  Am.  St 
Rep.  502. 

An  "escrow"  is  a  written  instrument, 
which  by  Its  terms  imports  a  legal  obligation, 
deposited  by  the  grantor,  promisor,  or  obli- 
gor,  or  his  agent,  with  a  stranger  or  third 
person — ^that  is,  a  person  not  a  party  to  the 
instrument  such  as  the  grantee,  promisee,  or 
obligee — to  be  kept  by  the  depositary  until 
the  performance  of  a  condition  or  the  hap- 
pening of  a  certain  event,  and  then  to  be  de- 
livered over  to  take  effect    Masters  v.  Clark, 

116  S.  W.  186,  187,  89  Ark.  191 ;   Murphey  v. 
Greybill,  34  Pa.  Super.  Ct  -339,  340. 

A  "delivery"  in  escrow  requires  that  the 
deed  be  absolutely  delivered ;  that  is,  it  must 
pass  beyond  the  dominion  of  the  grantor. 
The  delivery  to  a  third  party  in  escrow,  in 
order  that  it  may  be  suificient  to  vest  title 
in  the  grantee,  must  be  such  as  to  deprive 
the  grantor  of  all  control  over  the  deed.  El- 
liott V.  Murray,  80  N.  E.  77,  79,  225  111.  107 
(dttng  Shults  V.  Shults,  43  N.  E.  800,  159  111. 
654,  50  Am.  St  Bep.  188). 

Where  defendant  claimed  that  a  deed 
had  been  delivered  in  "esterow,"  but  the  evi- 
dence did  not  show  that  the  attorney  to 
whom  the  grantor  had  delivered  the  deed  un- 
derstood that  it  had  been  delivered  to  him 
.beyond  the  power  of  control  of  the  grantor, 
and  at  her  request  such  attorney  without  pro- 
test sorr^idered  the  deed  to  her,  there  was 
no  delivery  sufficient  to  sustain  the  convey- 
ance. Hayden  ▼.  CoUins,  81  Pac.  1120,  1122. 
1  CaL  App.  259. 

A  deed  In  "escrow,"  before  delivery,  con- 
veys no  title.  Corr  v.  Martin,  77  N.  E.  870, 
871,  37  Ind.  App.  655. 

An  "escrow"  Is  defined  as :  "In  the  great 
majority  of  cases,  the  instrument  deposited, 
together  with  the  stipulation  as  to  the  condl* 


tion  or  the  event  upon  performance  of  hap- 
pening of  which  the  instrument  is  to  take 
effect,  constitutes  a  contract  Indeed,  by 
the  general  rule,  there  must  be  a  valid  exist- 
ing agreement  between  the  parties,  containing 
all  the  elements  of  a  contract.  As  a  general 
rule,  the  condition  must  be  part  of  a  contract 
between  the  parties."  "In  order  that  an  in- 
strument may  operate  as  an  escrow,  not  only 
must  there  be  sufficient  parties,  a  proper  sub- 
ject-matter, and  a  consideration,  but  the  par- 
ties must  have  actually  contracted.  When 
the  Instrument  purports  to  be  a  conveyance 
of  land,  for  Instance,  the  grantor  must  have 
sold,  and  the  grantee  must  have  purchased, 
the  land.  A  proposal  to  sell  or  a  proposal  to 
buy,  though  stated  in  writing,  will  not  be 
sufficient  The  minds  of  the  parties  must 
have  met,  the  terms  must  have  been  agreed 
upon,  and  both  must  have  assented  to  the 
instrument,  as  a  conveyance  of  the  land, 
which  the  grantor  would  then  have  delivered 
and  the  grantee  received,  except  for  the 
agreement  then  made  that  it  be  delivered  to 
a  third  person,  to  be  kept  until  some  specified 
condition  be  performed,  and  thereupon  be 
delivered  to  the  grantee  by  such  third  per- 
son." Where  an  offer  to  sell  land  at  a  cer- 
tain price  within  a  specified  time  was  not  ac- 
cepted within  the  time,  the  deposit  of  a  deed 
by  the  owner  in  a  bank  with  instructions  to 
collect  the  price  named  did  not  constitute  an 
"escrow,"  since  the  owner  was  not  under 
contract  Davis  v.  Brigham,  107  Pac.  961, 
963,  56  Or.  41,  Ann.  Cas.  1912B,  1340  (quoting 
16  Cyc.  pp.  562,  564). 

"Whether,  when  a  deed  is  executed  and 
not  immediately  delivered  to  the  grantee  but 
handed  to  a  stranger  to  be  delivered  to  the 
grantee  at  a  future  time,  it  is  to  be  consider- 
ed as  a  deed  of  the  grantor  presently  or  as 
an  'escrow'  is  often  a  matter  of  some  doubt 
It  generally  depends  more  upon  the  intention 
of  the  parties,  to  be  gathered  from  the  words 
used  and  the  purposes  expressed,  than  from 
the  terms  they  employ  in  naming  the  deposita- 
ry, or  from  the  name  the  parties  give  to  the 
instrument  Where  the  future  delivery  is  to 
depend  upon  the  performance  of  some  condi- 
tion, it  will  be  deemed  an  escrow.  Where  it 
is  merely  to  await  a  lapse  of  time  or  the 
happeuing  of  some  contingency,  and  not  the 
performance  of  a  condition,  it  will  be  deemed 
the  grantor's  deed  presently."  Burnham  v. 
Burnham,  111  N.  Y.  Supp.  252,  254,  58  -Misc. 
Rep.  385  -(quoting  and  adopting  language  of 
Hathaway  v.  Payne,  34  N.  Y.  105). 

To  constitute  the  holding  in  escrow  of  a 
deed  it  must  have  been  deposited  under  an 
agreement  which  prevents  the  grantor  from 
recalling  it.  Anderson  v.  Messenger,  158 
Fed.  250,  253,  85  C.  C.  A  468. 

A  warranty  deed,  duly  signed  and  ac- 
knowledged, purporting  to  convey  lands  by 
description  so  definite  that  they  can  be  as- 
certained with  certainty,  and  delivered  to  a 
third  person,  under  an  agreement  with  the 


BSCROW 


320 


ESPEdAI* 


grantee  tbat  the  depositary  is  to  deliver  tbe 
deed  to  him  on  the  doing  of  a  certain  thing 
by  the  grantee,  is  an  "escrow."  Ouild  ▼. 
Althouse,  81  Pac.  172,  71  Kan.  604. 

ConditioBS  or  ooatlncenoies 

Where  a  deed  is  placed  in  the  hands  of 
a  depositary  for  conditional  future  delivery 
to  the  grantee,  a  distinction  has  by  some 
courts  been  recognized  between  cases  where 
the  future  delivery  depends  upon  the  per- 
formance of  some  condition,  and  those  where 
it  depends  upon  the  death  of  the  grantor. 
In  the  former  case  the  deed  does  not  become 
operative  until  rightfully  delivered  by  the 
depositary  to  the  grantee,  while  in  the  latter, 
upon  delivery  to  the  depositary,  it  is  deemed 
to  be  the  grantor's  deed  presently,  taking 
effect  for  many,  if  not  for  most,  purposes, 
from  the  time  of  its  delivery  to  the  deposi- 
tary. The  deed,  in  either  of  these  cases,  is 
usually  called  an  "escrow,"  but  perhaps  more 
.  frequently  and  more  properly  that  word  is 
used  to  designate  the  deed  in  the  former 
rather  than  in  the  latter  case.  Where  a 
grantor  delivered  a  deed  to  a  third  person  to 
be  delivered  by  the  depositary  to  the  grantee 
on  the  grantor's  death,  the  grantee  took  an 
inunediate  estate,  subject  to  a  life  use  of 
the  grantor.  QriUey  v.  Atkins,  62  Atl.  837, 
338,  78  Conn,  380,  4  L.  R.  A.  (N.  S.)  816,  112 
Am.  St  Rep.  152. 

Where  a  deed  was  delivered  to  a  bank 
with  the  stipulation  that  it  should  not  be 
turned  over  to  the  grantee  until  notified  to 
that  effect  by  the  grantor,  it  was  not  put  in 
escrow,  but  remained  in  constructive  posses- 
sion of  the  grantor,  a  deed  not  being  in  es- 
crow, unless  its  delivery  to  the  grantee  is  de- 
pendent upon  the  occurrence  of  some  event  or 
the  performance  of  some  condition ;  so  where 
the  grantor  took  back  the  deed  without  de- 
livering it  to  the  grantee,  in  his  action  to  set 
aside  a  copy  of  the  deed  obtained  by  the 
grantee,  the  grantee  could  not  obtain  relief, 
except  by  setting  up  such  facts  as  to  warrant 
specific  performance.  Peters  ▼.  Strauss 
(Tex.)  182  S.  W.  956,  05a 

A  delivery  in  escrow  presupposes  a  valid 
contract  pursuant  to  which  the  deposit  is 
made.  And  if  the  condition  of  the  escrow  is 
performed,  but  the  deed  is  not  delivered  dur- 
.  Ing  the  lifetime  of  the  grantor,  the  delivery 
is  nevertheless  sustained.  Bosea  v.  Lent,  90 
N.  Y.'  Supp.  41,  42,  44  Misc.  Rep.  437.  To  be 
valid  the  delivery  must  be  with  the  assent 
of  the  grantor.  If  it  is  made  to  depend  upon 
the  performance  of  certain  conditions,  his 
consent  is  withheld  until  such  performance. 
Powers  V.  Rude,  79  Pac.  89,  93, 14  Okl.  381. 

A  deed  is  delivered  in  "escrow**  when  the 
delivery  is  conditional,  that  is,  where  it  is 
delivered  to  a  third  person  to  keep  until 
something  is  done  by  the  grantee  or  some 
other  person,  and  is  of  no  force  until  the  con- 
dition be  performed.  Yet  where  the  grantee 
with  knowledge  of  the  contents  of  the  deed 


accepts  it  in  writing  there  is  a  sufficient  de- 
livery, though  there  was  no  actual  delivery 
until  after  the  grantor's  death;  the  accept- 
ance rendering  the  deed  irrevocable.  Fitz- 
gerald V.  Allen,  88  N.  E.  240,  245,  240  HI.  80. 

Bepositaries 

An  "escrow**  la  a  deed  delivered  to  some 
third  person  to  be  by  him  delivered  to  the 
grantee  on  the  performance  of  some  prece- 
dent condition  by  the  grantee  or  another  on 
the  happening  of  some  event  If  the  instru- 
ment remains  in  the  dominion  of  the  maker, 
it  is  not  an  escrow.  To  constitute  an  es- 
crow, the  deed  must  be  delivered  to  a  third 
person,  and  not  to  the  agent  of  the  grantor. 
Van  Valkenburg  v.  Allen,  126  N.  W.  1092,  111 
Minn.  333,  137  Am.  St.  Rep.  56L 

A  conditional  delivery  to  a  party  to  a 
contract  does  not  create  an  "escrow."  The 
delivery  of  a  lease  and  rent  notes  to  an 
agent  of  the  landlord,  though  on  condition 
that  they  were  to  be  returned  in  case  a  pro- 
posed sale  of  land  to  him  was  consunuuated, 
did  not  create  an  "escrow/*  Bemis  v.  Al- 
len, 93  N.  W.  50,  51,  119  Iowa,  160. 

Instruments  dellTerable  in  escrow 

A  deed  absolute  on  its  face  cannot  be 
delivered  to  the  grantee  therein  named  to  be 
by  him  held  in  "escrow,**  and  a  delivery 
which  purports  to  be  such  will  operate  as 
absolute  and  freed  from  all  parol  conditions, 
and  title  will  vest  at  once.  WTiitney  v.  Dew- 
ey, 80  Pac.  1117,  1121, 10  Idaho,  638,  69  L.  R. 
A.  572. 

Time  wHen  InstruBient  takes  eifeet 

Where  a  deed  is  delivered  as  an  "escrow" 
to  be  delivered  upon  the  performance  of  cer- 
tain conditions,  it  is,  until  such  performance, 
a  mere  scroll,  and,  if  the  grantee  obtains 
possession  thereof  before  the  performance 
of  the  conditions,  he  acquires  no  title  by  ob- 
taining possession  of  the  deed  even  by  the 
voluntary  act  of  the  depository.  Powers  v. 
Rude.  79  Pac.  89,  92,  14  Okl.  88L 

ESPECIAL 

The  granting  of  especial  privileges  by 
any  form  'of  legislative  action,  and  not  mere- 
ly the  oonf erring  of  such  privileges  as  a  part 
of  the  grant  of  a  forbidden  private  character, 
was  what  was  prohibited  by  the  provision  of 
Washington  Organic  Act  March  2,  1867^  c 
150, 152,  14  Stat.  426,  that  the  terrUorlal  Leg- 
islature should  not  grant  private  charters  or 
especial  privileges,  but  might  enact  general 
incorporation  acts.  The  generic  prohibition 
against  the  granting  of  especial  privileges, 
made  by  Washington  Organic  Act  March  2, 
1867,  a  150,  14  Stat.  426,  cannot  be  con- 
strued as  iBtended  to  forbid  merely  the 
creation  of  such  privileges  as  a  legislative 
grant  of  an  exclusive  right  to  ferries,  bridg- 
es, etc.,  even  if  it  be  conceded  that  such 
grants  were  a  common  form  of  territorial 
legislative  abuse  prior  to  the  adoption  of  that 
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statute,  and  were  the  generating  cause  of  the 
insertion  of  this  prohibition.  A  territorial 
statute  giving  perpetual  succession  to  an  in- 
corporated educational  institution,  and  en- 
dowing it  with  a  perpetual  exemption  from 
taxation  as  to  all  its  property,  real  and  per- 
sonal, grants  an  especial  prlTilege  within 
the  meaning  of  the  provisions  of  Washing- 
ton Organic  Act  March  2,  1867,  c.  150,  14 
Stat  426,  that  the  territorial  Legislature 
shall  not  grant  private  charters  or  especial 
privileges,  but  may  enact  general  Incorpora- 
tion acts.  Berryman  v.  Board  of  Trustees  of 
Whitman  College,  32  Sup.  Ct  14T,  222  U.  S. 
334,  56  L.  Ed.  225. 

ESPECIALLY 

The  use  of  the  word  "especially,"  in  an 
instruction  stating  a  proposition  and  declar- 
ing that  the  same  would  be  "especially''  true 
if  a  fact  was  established,  indicates  that  the 
foregoing  proposition  was  true  and  would  be 
given  additional  weight  if  the  additional  fact 
was  established.  Chason  v.  Anderson,  46  S. 
K  629,  630,  119  Ga.  495. 

Land  necessary  for  railroad  tracks  and 
buildings  and  used  for  railroad  purposes 
solely  is  not  ''especially  benefited"  by  the 
paving  of  the  street  in  front  of  it,  so  as  to 
be  subject  to  assessment  therefor  under  7  Sp. 
Laws,  p.  217.  Naugatuck  R.  CJo.  v.  City  of 
Waterbury,  61  Ati.  474,  475,  78  CJonn.  193. 

ESPIONAGE 

"Espionage"  is  the  practice  of  spying  or 
secretly  watching  for  the  purpose  of  detect- 
ing wrongdoing,  excessive  or  offensive  sur- 
veUlance.  And  an  allegation.  In  a  husband's 
complaint  for  divorce,  that  his  wife  had 
maintained  an  unreasonable  espionage,  was 
not  too  uncertain  as  a  charge  of  one  of  the 
forms  of  cruelty  creating  mental  suffering. 
Hnbbell  v.  Hubbell,  95  Pac.  664,  665,  7  CaL 
App.  661  (quoting  Stand.  Diet). 

ESSENTIAL 

A  municipal  corporation  only  possesses 
the  powers  granted  to  it  in  its  charter  in  ex- 
press words,  those  necessarily  implied  in  or 
incident  to  the  powers  expressly  granted, 
and  those  essential  to  the  decfared  objects 
and  purposes  of  the  corporation,  using  the 
word  "essential"  in  the  sense  of  Indispensable, 
and  not  merely  convenient.  City  of  St.  .Louis 
T.  Dreisoemer,  147  S.  W.  998,  999,  243  Mo. 
217,  41  L.  R.  A.  (N.  S.)  177. 

ESSBHTIAIXY 

The  word  "essentially,"  as  used  in  the 
description  in  letters  patent^  wherein  a  patent- 
ed vessel  is  described  as  "essentially  a  bowl 
with  a  flange,"  etc.,  is  used  as  synonymous 
with  ••practically"  or  •^substantially,"  and 
not  in  the  sense  that  this  precise  bowl  shape 

2  WD8.&  PJ2d  See.— 21 


is   Indispensable.    Electric    Candy   Machine 
Co.  V.  Morris,  156  Fed.  972,  974. 

ESTABLISH 

See  Duly  Established;  Hereafter  Estab- 
lished ;  If  Established ;  Regularly  Es- 
tabUsh. 

••Establish"  means  to  fix  or  settle  un- 
alterably. Hart  V.  Hart  (Tex.)  110  S.  W. 
91,  92  (citing  3  Words  and  Phrases,  p.  2472). 

••Established"  has  no  statutory  definition 
given  it  by  our  statute,  but  as  usually  under- 
stood It  means  settled,  fixed,  confirmed. 
Suit  V.  State,  17  S.  W.  458,  30  Tex.  App. 
819,  322. 

To  ''establish"  means  to  originate  and  se- 
cure the  permanent  existence  of ;  to  found ; 
to  institute ;  to  create  and '  regulate ;  to 
make  stable  and  firm.  Under  the  Muskegon 
charter,  as  amended,  permitting  the  city  to  is- 
sue electric  light  bonds,  and  requiring  that  a 
sinking  fund  therefor  be  created  at  the  time 
of  ••establishing"  the  plant, '  the  fund  was 
properly  created  the  same  day  the  council 
authorized  issuance  of  the  bonds,  and  not  at 
the  earlier  date  when  the  electors  voted  to 
issue  the  bonds.  Muskegon  Traction  &  light- 
ing Co.  V.  City  of  Muskegon,  132  N.  W.  1060, 
1063,  167  Mich.  331. 

To  give  effect  to  the  probable  intention 
of  a  testatrix  as  gathered  from  the  language 
of  her  will,  a  hospital  was  held  to  have  been 
"established"  within  five  years  from  her 
death,  when,  beginning  shortly  after  her 
death,  a  movement  was  started  and  there- 
after carried  forward  without  cessation 
which,  within  the  five  years,  resulted  in  a 
charter  for  its  establishment,  the  acquisition 
of  a  building  site,  and  preparation  for  build- 
ing, and  which  within  18  months  after  the 
expiration  of  the  five  years  brought  the  hos- 
pital into  actual  operation.  In  re  Pierpoint's 
Wm,  47  Ati.  780,  781,  72  Vt  204. 

Webster's  International  Dictionary  de- 
fines the  verb  ••to  establish*'  as  ''to  appoint  or 
constitute  for  permanence,  as  officers,  laws, 
regulations,"  etc.  The  same  authority  de- 
fines or  gives  as  the  equivalent  of  •'bureau" 
••a  department  of  public  business  requiring  a 
force  of  clerks ;  the  body  of  officials  in  a  de- 
partment who  labor  under  the  direction  of  a 
chief."  Bouvier  says  of  the  word  "bureau" 
"In  the  classification  of  the  ministerial  of- 
ficers of  government,  and  in  the  distribution 
of  duties  among  them,  a  bureau  is  understood 
to  be  a  division  of  one- of  the  great  depart- 
ments of  which  the  secretaries  or  chief  of- 
ficers constitute  the  cabinet"  A  fair  deduc- 
tion from  these  definitions  is  that  the  word 
••bureau'*  in  the  connection  and  sense  in 
which  it  is  used  in  €k>nst  art  12,  f  156,  pro- 
viding that  the  state  corporation  commission 
shall  elect  one  of  its  members  chairman  of 
the  same  and  shall  have  one  clerk,  one  bailiff 
and  such  other  clerks,  officers,  assistants  and 
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subordinates  as  may  be  provided  by  law  aind 
that  the  general  assembly  may  establish  sub- 
ordinate diyisions  or  bureaus  of  insurance, 
banking  or  other  special  branches  of  the  busi- 
ness of  that  department,  implies  not  merely 
a  division  where  business  is  to  be  conducted 
under  certain  rules  and  regulations  but  in- 
cludes the  operating  force  as  well,  and  hence 
Act  March  9,  1906  (Laws  1906,  p.  122,  c.  112), 
establishing  a  bureau  of  insurance,  in  provid- 
ing that  the  commissioner  of  insurance  shall 
be  elected  by  the  general  assembly,  does  not 
coptravene  Const,  art  12, 1 155,  as  the  power 
of  appointing  the  insurance  commissioner 
was  not  given  by  the  Constitution  to  the  com- 
mission, but  his  election  was  entrusted  to 
the  general  assembly  by  the  provisions  au- 
thorizing it  to  establish  the  bureau  of  insur- 
ance. Button  V.  State  Corporation  Commis- 
sion of  Virginia,  54  S.  E.  769,  770,  105  Va. 
634. 

Rev.  St  1892,  §  5492,  provides  that  an  or- 
der for  the  arrest  of  defendant  shall  be  made 
by  the  clerk  of  the  court  in  which  the  action 
is  brought  when  there  is  filed  in  his  office  an 
affidavit  of  the  plaintiff,  his  authorized  agent 
or  attorney,  stating  the  nature  of  the  plain- 
tiff's claim,  that  it  is  just,  and  the  amount 
thereof  as  nearly  as  may  be,  and  *'establish- 
ing*'  one  or  more  of  the  following  particulars: 
That  he  fraudulently  contracted  the  debt 
or  Incurred  the  obligation  for  which  suit  is 
about  to  be  or  has  been  brought;  that  the 
affidavit  shall  also  contain  a  statement  of 
the  facts  claimed  to  justify  the  belief  in  the 
existence  of  one  or  more  of  such  particulars. 
The  word  "establishing"  standing  alone 
would  seem  to  mean  the  same  as  proving 
by  affidavit,  but  the  latter  part  of  the  section, 
which  provides  that  the  affidavit  shall  also 
contain  a  statement  of  the  facts,  etc.,  seems 
to  modify  the  meaning  of  the  word  to  the  ex- 
tent that,  when  the  plaintiff  has  a  belief 
In  the  existence  of  one  or  more  of  said  par- 
ticulars and  sets  out  facts  tending  to  justify 
•  such  belief  and  makes  positive  affidavit 
thereto,  he  thereby  establishes  such  particu- 
lar. Luhrig  Coal  Co.  v.  Ludlum,  69  N.  E. 
562,  663,  69  Ohio  St  311,  100  Am.  St  Rep. 
675. 

As  constrnct 

Although  the  term  "establishment"  of  a 
drainage  ditch  means  the  action  of  the  board 
of  supervisors  in  ordering  it,  and  "construc- 
tion" means  the  actual  work,  these  terms  are 
so  interchangeable  that,  in  the  absence  of 
evidence  showing  greater  damage  at  one 
point  than  another,  they  may  be  used  as 
synonymous  in  instructions  in  a  proceeding 
to  assess  damages  for  the  taking  of  land  for 
a  drainage  ditch.  Larson  v.  Webster  Coun- 
ty, 130  N.  W.  1G5,  168.  150  Iowa,  344. 

Determine  distiasvislied 

See  Determine. 
As  erect 

See  Erect 


As  locate 

Const  art  7,  §  23,  after  designating  the 
temporary  location  of  the  seat  of  govern- 
ment and  certain  other  state  institutions,  pro- 
vides that  the  Legislature  shall  not  locate 
any  other  public  Institutions  except  under 
general  laws  and  a  vote  of  the  people.  Sec- 
tion 1  of  such  article  7  imposes  upon  the 
Legislature  the  duty  of  providing  for  the 
establishment  and  maintenance  of  high 
schools  and  such  other  institutions  as  may 
be  necessary,  and  section  18  of  the  same  ar- 
ticle provides  that  such  charitable  reforma- 
tories and  penal  institutions  as  the  claims 
of  humanity  and  the  public  good  may  re- 
quire, may  be  established  and  supported  by 
the  state  in  such  manner  as  the  I^egislature 
may  prescribe.  Held,  that  the  words  "es- 
tablish" and  "established"  are  not  synony- 
mous with  the  word  **locate,"  and  the  act  of 
the  people  in  voting  to  locate  an  institution 
at  a  particular  place  does  not  have  the  ef- 
fect of  establishing  the  institution,  and  hence 
it  was  proper  for  the  Legislature  to  repeal 
an  act  providing  for  the  establishment  of  an 
agricultural  college  at  a  place  designated  by 
a  vote  of  the  people;  such  repeal  not  con- 
stituting an  attempt  to  abolish  an  institution 
created  by  the  people  by  their  vote  in  locat- 
ing it.  State  ex  rel.  Wyoming  Agricultural 
College  V.  Irvine,  84  Pac.  90,  106, 107, 14  Wyo. 
318. 

As  prescribe 

The  word  "prescribed,"  as  used  in  Rev. 
Code,  City  of  Chicago,  §  1477,  relating  to  the 
police  department  of  dtles  and  declaring 
that  the  department  shall  embrace  as  many 
patrolmen  "as  has  been  or  may  be  prescribed 
by  ordinance.  Is  equivalent  to  "established." 
Bullls  V.  City  of  Chicago,  85  N.  E.  ^14,  617, 
235  111.  472. 

The  word  "established,"  as  used  in  Acts 
Sp.  Sess.  1909,  p.  316,  §  25,  providing  that  for 
a  court  "established  for  and  held"  In  a  terri- 
torial division  of  a  county  only  the  names  of 
Jurors  residing  in  that  territory  shall  be 
placed  in  the  jury  box  and  drawn,  and  Act 
Feb.  23,  1907  (Loc.  Acts  1907,  p.  61),  dividing 
St  Clair  county  into  two  judicial  divisions, 
and  providing  for  the  holding  of  terms  of 
court  in  each  division,  with  a  branch  clerk's 
office  and  sheriff's  office  in  the  division  es- 
tablished by  the  act,  and  with  process  re- 
turnable to  it,  and  that  all  criminal  cases  in 
the  county  shall  be  tried  in  the  judicial  divi- 
sion where  the  offenses  were  committed,  is 
not  limited  to  the  meaning  of  "to  found"  or 
"set  up,"  but  often  means  putting  in  a  settled 
or  efficient  state  an  existing  legal  organiza- 
tion or  institution,  and  is  often  synonymous 
with  "prescribed,"  Hence  the  act  of  1907 
"established"  a  court  to  be  held  in  a  terri- 
torial subdivision  of  the  county,  within  the 
meaning  of  section  25,  though  the  two  courts 
exercised  exclusive  jurisdiction  within  their 
respe<tive  divisions  and  together  constituted 
the  circuit  court  of  the  county,  and  hence 
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that  the  Jury  for  the  new  division  should  be 
drawn  under  the  provisions  of  section  25. 
Shell  V.  State,  56  South.  39,  42,  2  Ala.  App. 
207. 


The  word  "establish"  is  a  word  of  vari- 
ous meanings ;  but  there  does  not  seem  to  be 
any  dictionary  definition  that  Is  the  exact 
equivalent  of  the  word  '^purchase."  Its  pri- 
mary definition  Is :  To  make  stable;  to  settle 
or  fix  firmly.  Other  definitions  are:  To  set 
up  or  found ;  to  place  on  a  permanent  foot- 
ing; to  put  in  a  settled  or  efficient  state  or 
condition;  to  place  upon  a  firm  foundation. 
Held,  that  an  electric  plant,  If  it  were  about 
to  be  removed,  or  taken  down,  or  to  fall  into 
disuse  or  decay,  or  was  for  any  other  cause 
in  a  precarious  or  Inefficient  condition,  when 
purchased  by  a  city  to  put  it  on  a  permanent 
footing,  would  be  "established"  within  the 
definition.  Hurd  v.  City  of  Falrbury,  128 
N.  W.  63a  640,  87  Neb.  745. 

ConcliiBiToness  of  eTldenee 

An  Instruction  that,  if  plalntlif  had  es- 
tablished by  a  preponderance  of  the  evidence 
that  at  a  certain  conference  he  had  accepted 
defendant's  proposal,  tben  the  jury  should 
answer  a  certain  question  snbmltted  in  a 
special  verdict  in  the  affirmative  was  not  ob- 
jectionable on  the  ground  that  the  word  *'es- 
tablished"  Imposed  a  greater  burden  on  plain- 
tiff than  he  was  required  to  bear;  the  word 
being  used  in  its  common  acceptation  and 
therefore  not  misleading.  Gamble  v.  Martin 
(Tex.)  151  S.  W.  327,  330. 

The  word  ''establish,"  as  used  in  an  in- 
struction requiring  a  party  to  clearly  "estab- 
lish" a  fact  by  eWdence,  means  to  settle  cer- 
tainly or  fix  permanently  what  was  before 
uncertain,  doubtful,  or  disputed,  and  is  there- 
fore Improper  as  applied  to  the  party  having 
the  burden  of  proof  in  a  civil  case,  in  that  it 
requires  too  high  a  degree  of  proot  Fisher 
V.  Travelers'  Ins.  Co.,  138  S.  W.  316,  330, 
124  Tenn.  450,  Ann.  Cas.  1912D,  1246. 

The  word  "establish"  in  an  Instruction  as 
to  the  quantom  of  evidence  necessary  to  war- 
rant the  existence  of  a  fact  in  issue  is  more 
appropriate  to  a  cilmipal  than  to  a  dvll  case 
(citing  Words  and  Phrases,  vol.  3,  p.  2471). 
A  charge  that  the  burden  of  proof  is  on 
piaintlir  to  "establish"  the  facts  essential  to 
his  cause  of  action  by  a  preponderance,  or 
greater  weight,  of  evidence,  sufficiently  In- 
forms the  Jury  that  they  must  be  "satisfied 
by  a  preponderance  of  the  evidence"  in  order 
to  find  for  plaintiff.  Jones  v.  Monson,  119  N. 
W.  ITO,  183,  187  Wla  478,  129  Am.  St  Kep. 
1082.       ' 

The  phrase  "established  by  the  defend- 
ant" is  practically  equivalent  to  "shown  by 
tbe  defendant."  Hence  an  instruction  that 
contributory  negligence  must  be  established 
by  the  defendant  and  must  be  shown  by  the 
preponderance  of  the  evidence  Is  not  errone- 
ous as  stating  that  It  must  be  proven  by  de- 


fendant's own  testimony.    Wlstrom  v.  Red- 
Uck  Bros.,  92  Pac.  1048, 1050,  6  Cal.  App.  67L 

To  "establish"  is  to  make  certain.  Where 
there  is  a  reasonable  dpubt  as  to  the  degree 
of  homicide  of  which  accused  is  guilty,  ac- 
cused is  entitled  to  an  acquittal  of  the  higher 
degree,  and  the  evidence  need  not  "establish" 
the  existence  of  the  inferior  degree.  Con- 
sequently a  charge  that,  in  order  to  convict 
of  murder  in  the  second  degree,  the  evidence 
must  '"fail  to  establish"  manslaughter,  and 
must  "fail  to  establish"  self-defense,  is  erro- 
neous. Casey  v.  Stat^,  90  S.  W.  1018,  1019,  49 
Tex.  Cr.  R.  174. 

An  instruction  which  requires  a  payty 
to  "establish"  his  case  by  a  preponderance  of 
the  evidence  imposes  a  greater  burden  than 
the  law  requires.  International,  etc.,  R.  Co. 
V.  Duncan,  121  S.  W.  362,  367,  55  Tex.  Civ. 
App.  440. 

An  instruction  that  evidence  of  tbe  dec- 
laration of  a  testator  before  and  after  the 
execution  of  a  will  is  not  admissible  to  prove 
the  actual  fact  of  undue  influence  being  exer- 
cised upon  the  testator  In  making  the  will, 
but  competent  to  establish  the  effect  of  ex- 
ternal acts  of  vmdue  influence,  if  any  are 
shown,  upon  the  mind  of  the  testator,  is  im- 
proper as  a  charge  upon  the  weight  of  the 
evidence,  for  the  word  "competent"  means 
answering  to  all  requirements,  adequate,  suffi- 
cient; and  the  word  "establish"  means  "to 
fix  or  settle  unalterably."  Hence  the  instruc- 
tion being  about  evidence,  and  the  connection 
in  which  the  term  was  used  being  with  refer- 
ence to  evidence,  the  Jury  would  naturally 
imply  the  word  "evidence"  in  the  term  and 
construe  the  words  as  meaning  "sufficient 
evidence  to  settle  unalterably,  or  prove,  the 
effect  of  the  external  acts  of  undue  Influ- 
ence."   Hart  V.  Hart  (Tex.)  110  S.  W.  91,  92. 

An  Instruction  that  the  burden  of  proof 
was  on  plaintiff,  and  thai  before  he  could  re- 
cover he  must  establish  all  the  facts  necessa- 
ry to  his  recovery  by  a  preponderance  of  the 
evidence,  the  burden  resting  on  defendant  "to 
establish  his  plea  of  self-defense,"  was  not 
erroneous  in  the  use  of  the  word  "establish," 
as  requiring , too  high  a  degree  of  proof,  it 
being  used  in  the  sense  of  "prove" ;  the  court 
having  also  charged  that  the  Jury  should  find 
for  plaintiff,  if  they  believed  from  a  prepon- 
derance of  the  evidence  that  defendant  made 
an  unlawful  assault  on  plaintiff,  and  to  find 
for  defendant,  if  they  believed  from  a  pre- 
ponderance of  the  evidence  that  plaintiff  was 
about  to  make  an  attack,  real  or  apparent,  on 
defendant.  Sumner  v.  Kinney  (Tex.)  136 
S.  W.  1192,  1195. 

In  an  action  for  injuries  to  a  servant 
from  tbe  sudden  application  of  compressed 
air  to  a  derrick,  causing  it  to  jerk  the  serv- 
ant into  the  air,  the  court  charged  that  the 
burden  was  on  plaintiff  "to  show,  by  prepon- 
derance of  evidence,  by  which  Is  meant  the 
greater  weight  and  degree  of  credible  testi- 
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mony,  the  facts  which  will  entitle  him  to  re- 
cover," and  that  a  like  burden  was  on  defend- 
ant to  establish  Its  plea  of  contributory  neg- 
ligence of  plaintiff.  Held,  that  the  use  of  the 
word  "establish,"  considering  the  charge  as 
a  whole,  did  not  amount  to  a  charge  that  de- 
fendant should  "establish"  its  plea  of  con- 
tributory negligence  by  conclusive  evidence. 
Houston  &  T.  C.  R.  Co.  v.  Johnson,  127  S.  W. 
539,  540, 103  Tex.  320. 

County 

Under  Const  art  11,  §  3,  providing  that 
no  new  county  shall  be  established  which 
shall  reduce  any  county  to  a  population  less 
than  4,000,  nor  shall  a  new  county  be  "form- 
ed"»  containing  a  population  of  less  than 
2,000,  the  word  "established"  means  finally 
established.  State  ex  rel.  Chehalls  County 
V.  Superior  Court  of  Pacific  County,  92  Pac. 
345,  347,  47  Wash.  453. 

Grade 

A  street  grade  can  be  established  only 
by  ordinance  regularly  adopted.  "Establish- 
ing a  grade"  does  not  mean  the  actual  lower- 
ing or  raising  the  surface  of  the  street,  but 
it  means  the  fixing  of  a  base  line  or  plane  of 
reference  and.  certain  measurements  from 
that  plane.  Reilly  v.  Ft  Dodge,  92  N.  W. 
887-«89,  118  Iowa,  633. 

The  "establishment  of  a  grade  of  a 
street"  takes  place  when  corporate  action  is 
had  to  that  end.  The  establishment  of  the 
grade  may,  and  usually  does,  precede  actual 
grading  of  the  street.  Tlierefore  an  adjacent 
owner  Is  entitled  to  damages  for  the  change 
in  a  street  grade  only  when  the  prior  grade 
In  conformity  to  which  his  improvements 
were  made  was  established  by  proper  munici- 
pal authority  in  the  manner  prescribed,  not- 
withstanding Comp.  Laws  1897,  §  2784,  which 
provides  that,  where  a  street  grade  has  been 
established  and  adjacent  property  has  been 
improved  in  conformity  therewith,  such 
grade  shall  not  be  changed  without  compen- 
sation to  the  owner  for  all  damages  to  such 
property  resulting  therefrom.  Cummlngs  v. 
Dixon,  102  N.  W.  751,  752,  139  Mich.  209. 

High  lohool 

A  high  school  is  "established"  within 
Laws  1909,  c.  210,  providing  that  in  counties 
in  which  high  schools. have  been  established 
and  maintained  for  one  year  under  the  pro- 
visions of  Barnes  high  school  law,  by  a  major- 
ity of  the  votes  cast  on  such  proposition,  such 
act,  as  amended,  shall  be  in  force  and  effect 
when  such  high  school  is  brought  up  to  the 
standard  and  meets  the  requirements  pre- 
scribed in  the  Barnes  high  school  law,  though 
the  school  was  in  existence  when  such  law 
took  effect;  the  word  "establish"  meaning  to 
confirm  or  ascertain,  fix  or  settle.  Arm- 
strong V.  George,  114  Pac.  209,  210.  84  Kan. 
248. 

Poit  office 
Const  art.  1,  |  8,  cl.  7,  authorisses  Con- 
gress to  establish  post  offices  and  post  roads, 


and  Rev.  St  {  3829,  empowers  the  Postmas- 
ter General  to  establish  post  ofilocs  at  all 
such  places  on  post  roads  established  by  law 
as  he  may  deem  expedient  Held,  that  the 
government's  mere  occupation  of  a  rented 
building  on  a  post  road  for  a  post  ofilce  did 
not  constltate  the  establishment  of  a  post 
ofiSce  in  the  sense  of  accomplishing  of  itself 
any  appropriation  or  dedication  pt  the  site 
selected  to  public  use,  or  any  interference 
with  existing  rights  therein.  United  States 
v.  Boston  Elevated  Ry.  Co.,  176  Fed.  963, 9G5. 

Dirm 

To  "establish"  a  will  is  to  make  it  the 
subject  of  such  proof  and  finding  as  will  enti- 
tle it  to  probate.  In  re  AbeVs  Will,  118  N. 
Y.  Supp.  429,  431,  63  Misc.  Rep.  169. 

ESTABLISH  AND  MAIHTAIK 

The  words  ''establish  and  maintain,"  In 
a  contract  binding  one  to  pay  a  specified  sum 
to  a  railroad  company  on  condition  that  It 
shall  ''establish  and  maintain"  a  station  at 
a  specified  place,  mean  that  a  depot  shall  be 
established  and  thereafter  maintained  at  the 
place  designated;  the  word  ''maintain"  mean- 
ing a  continaing  obligation.  Piper  t.  Choc- 
taw Northern  Townslte  &  Improvement  Co., 
85  Pac.  965,  966, 16  OkL  486. 

An  averment  that  a  highway  was  one 
over  which  a  rural  mail  route  was  maintained 
does  not  show  that  it  was  one  on  which  a 
mail  route  had  been  "established  and  main- 
tained," within  Act  March  9,  1903  (Acts  1903, 
p.  223,  c.  124),  as  amended  by  liaws  19k)7,  p. 
298,  c.  180  (Burns'  Ann.  St  1908,  §  7779),  mak- 
ing it  an  offense  for  certain  officers  to  refuse, 
after  due  notice,  to  repair  such  a  highway. 
State  V.  ColUer,  86  K.  E.  1015,  1017,  171  Ind« 
606. 

ESTABLISHED  BUSINESS 

See,  also,  Established  Place  of  Business. 

St  1895,  p.  573,  c.  488,  §  14,  provided  for 
the  condemnation  of  land  for  a  reservoir, 
and  that  any  person  owning  an  estaMlshed 
business  on  land  in  town  of  B.,  whether  the 
same  should  be  taken  or  not  Should  be  en- 
titled to  damages  for  decrease  in  value, 
whether  by  loss  of  custom  or  otherwise.  The 
village  of  O.  in  such  town  was  destroyed  by 
the  construction  of  the  reservoir,  and  It  ap- 
peared that  petitioner  for  15  years  had  own- 
ed a  small  farm,  by  which  he  supported  him- 
self and  family;  that  he  had  no  other  busi- 
ness ;  and  that  such  products  as  were  not  re- 
quired for  the  support  of  the  family  were  sold 
in  the  village  of  O.,  though  he  had  no  regular 
route  for  customers.  Held,  that  petitioner 
had  an  "established  business'*  within  the 
meaning  of  the  statute.  Allen  v.  Common- 
wealth, 74  N.  E.  287,  288,  188  Mass.  59,  69 
L.  R.  A.  599. 

ESTABLISHED  FACTS 

By  ''established  facts"  is  meant  the  ques- 
tions of  fact  which  are  passed  upon  by  the 
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jury  under  competent  testimony  and  correct 
Instructions.  Averbuch  y.  Great  Northern 
R.  Co..   104  Pac.  1103,  1105,  55  Wash.  633. 


A  street  grade  is  "established"  **when 
corporate  action  is  had  to  that  end,  and  this 
Qsually — if  not  necessarily — Is  a  matter  of 
definite  record."  Ciimmings  v.  Dlxoy,  102 
N.  W.  751,  752,  139  Mich.  269  (citing  Larned 
V.  Briscoe,  29  N.  W.  22,  62  Mich.  393). 

Where  prior  to  the  adoption  of  Greater 
New  York  Charter  (Laws  1901,  p.  400,  c.  460) 
fi  951,  providing  that,  in  all  cases  where  a 
diange  of  grade  of  any  street  has  been  made 
prior  to  the  taking  effect  of  this  act,  the  right 
of  abutting  owners  to  damages  shall  be  gov- 
erned by  the  laws  In  force  when  the  change 
was  made,  and  that  a  grade  shall  be  deemed 
"established"  within  the  section,  where  it  was 
originally  adopted  by  the  action  of  the  public 
authorities,  or  where  a  street  has  been  used 
by  the  public,  as  of  right,  for  20  years  and 
been  improved  by  the  public  authority  at  the 
expense  of  the  public  or  of  the  abutting  own- 
ers, a  street,  the  grade  of  which  had  been  es- 
tablished by  user,  was  improved,  and  the  es- 
tablished grade  changed  the  right  of  an  abut- 
ting owner,  who  had  erected  buildings  ao> 
cording  to  the  old  grade,  to  damages  for  the 
change  was  governed  by  the  county  and  vil- 
lage law,  and  not  by  the  charter  provision. 
Mayer  v.  City  of  New  York,  86  N.  E.  653,  193 
N.  Y.  635. 

The  term  ''established  grade,'*  as  used  In 
Code,  i  782,  providing  that  sidewalks  shall 
not  be  constructed  until  the  streets  have  been 
graded  so  that  such  sidewalk  will  be  at  the 
established  grade,  means  the  grade  as  estab- 
lished for  the  street  Gallaher  r.  City  of 
Jefferson,  101  N.  W.  124,  126,  125  Iowa,  824. 

E8TABI.ISHED   PLACE   OF   BUSINESS 

The  office  of  a  corporation  in  a  dty, 
which  office  is  made  the  depositary  of  the 
books  and  records  of  the  company  by  a  vote 
of  the  directors  and  is  the  place  at  which 
a  large  share  of  the  corporate  business  is 
transacted,  is  "the  established  place  of  busi- 
ness'* o£  the  corporation  as  affecting  the 
venue  o£  an  action  against  it.  Androscoggin 
&  K.  R.  R.  Co.  V.  Stevois,  28  Me.  434,  436. 

E8TABUSHED  RATE 

If  a  new  rate,  to  be  charged  by  a  carrier, 
was  filed  and  posted  for  the  requisite  period, 
such  a  rate  was  "established"  vffthin  the  in- 
terstate commerce  act.  Houston  Coal  &  Coke 
Co.  V.  Norfolk  ft  W.  Ry.  Co.,  171  Fed.  723, 
725. 

ESTABIiISHEB  BOAB  OB  "WAY 

The  word  ''established,"  in  Pol.  Code 
1895,  I  671,  providing  that  if  a  private  way  is 
'^established*^  over  the  wild  lands  of  a  person 


who  has  no  notice  of  the  proceeding  he  may 
within  six  months  after  receiving  such  no- 
tice, and  not  thereafter,  proceed  to  have  his 
damages  assessed,  has  the  same  meaning  as 
the  words  "laid  out"  in  section  672;  that  is, 
the  laying  out  of  a  way  under  the  order  of 
the  ordinary.  Watkins  v.  Country  Club,  47 
9.  E.  538,  539,  120  Ga.  45. 

Laws  1907,  c.  201,  §  16,  provides  that  if 
after  the  changing,  locating,  or  relocating  of 
any  public  road,  or  opening  and  establishing 
any  new  public  highway,  any  person  be  ag- 
grieved, and  he  and  the  superintendent  of 
roads  cannot  agree  on  the  damages,  if  any, 
he  may  apply  within  six  months  after  such 
change  or  opening  and  establishment  of  a 
new  road  for  the  assessment  of  damages. 
Held,  that  the  word  **change"  refers  not  to 
a  change  contemplated  and  directed,  but  to  a 
change  completed,  and  that  the  word  "estab- 
lish" was  used  in  the  sense  of  "to  found,  pre- 
pare, make,  institute,  and  confirm*';  and 
hence  an  application  to  the  clerk  for  an  as- 
sessment of  damages  within  six  months  after 
a  change  of  a  public  road  had  been  accom- 
plished was  in  time.  Bost  v.  Cabarrus  Coun- 
ty, 67  S.  E.  1066,  1067, 152  N.  C.  531. 

The  word  "establish,"  as  used  in  the 
Louisiana  statute  empowering  police  Juries  to 
establish  ferries  and  toll  bridges  within  their 
respective  parishes,  means  to  found;  to 
create;  to  regulate.  Police  juries  throughout 
the  state  have  plenary  powers  with  respect  to 
the  establishment  of  public  ferries,  bridges, 
and  roads,  and  with  respect  to  their  abandon-, 
ment  or  discontinuance,  and  may  in  their  dis- 
cretion convert  a  free  bridge  or  road  into  a 
toll  bridge  or  road,  and  vice  versa,  and  may 
operate  a  toll  ferry  or  road  directly  or 
through  their  lessees.  Police  Jury  of  La- 
fourche V.  Roblchaux,  40  South.  705,  707,  116 
La.  286  (citing  16  Cyc.  p.  591,  and  reaffirming 
Plank  Road  Co.  v.  Kline,  30  South.  854,  106 
La.  325). 

Under  Pub.  St  1901,  c.  67,  §  12,  a  town 
situated  on  the  Coimecticut  river  may  author- 
ize its  selectmen  to  contract  with  the  officers 
of  any  contiguous  town  in  Vermont  for  the 
purchase  of  the  real  estate,  franchise,  etc., 
of  any  bridge  corporation,  if  in  their  opinion 
the  public  good  requires  a  highway  to  be  laid 
over  said  property.  Held  that,  in  proceedings 
thereunder,  a  proposed  highway  Is  "estab- 
lished" when  the  selectmen  enter  into  such 
contract  and  purchase  such  property.  0*Nell 
V.  Tovm  of  Walpole,  66  Atl.  119, 120,  74  N.  H. 
197. 


See  Business  Establishment;  Manufac- 
turing Establishment;  Permanent  Es- 
tablishment. 

Any  other  dangerous,  etc.,  establishment, 
see  Any  Other. 

Mercantile  establishment,  see  Mercantile. 
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ESTATE 

See  Claim  Against  Estate;  Gontingent 
Estate;  Oonyentional  Life  Estate;  Debt 
Against  Estate;  Dominant  Estate;  En- 
tire Estate;  Eventual  Estate;  Expect- 
ant Estate;  Funds  of  Estate;  Future 
Estate;  Next  Eventual  Estate;  Partic- 
ular Estate;  Private  Estates;  Property 
Alleged  to  Belong  to  Estate;  Residu- 
ary Estate;  Right  and  Estate;  Sepa- 
rate Estate;  Servient  Estate  or  Tene- 
ment; Total  Estate;  Transmission  of 
Estates;   Vested  Estate. 

All  my  estate,  see  All. 

Balance  of  estate,  see  Balance. 

Distribution  of  estate,  see  Distribution. 

Interest  in  estate,  see  Interest 

Leasehold  estate,  see  Leasehold. 

Merger  of  estates,  see  Merger. 

My  estate,  see  My. 

Other  estate,  see  Other. 

Presentation  of  claim  against,  see  Pre- 
sent— Presented — Presentation. 

Privity  in  estate,  see  Privity— Privy. 

Residue  of  estate,  see  Residue. 

Such  estate,  see  Such. 

Support  as  creating,  see  Support 

The  term  **e8tate,"  when  used  in^its  broad 
sense,  includes  every  species  of  property. 
Lessler  v.  De  Loynes,  138  N.  Y.  Supp.  503, 
505,  153  App.  Div.  903. 

The  word  "estate"  has  a  variety  of  sig- 
nitications.  It  may  mean  the  property  of  a 
living  iban,  the  property  of  a  decedent,  which 
passes  to  his  administrator  for  the  payment 
of  debts  of  the  community,  or  the  property  of 
a  husband  and  wife  of  which  the  husband 
dies  seised.  It  may  also  be  appropriately, 
though  not  accurately,  used  to  signify  the 
property  of  a  decedent  so  long  as  it  remains 
undivided.  West  v.  Herman,  104  S.  W.  428, 
432,  ^7  Tex.  Civ.  App.  131  (citing  16  Cyc. 
pp.  599,  600). 

There  being  no  such  legal  entity  as  an 
"estate"  where  the  record  of  a  scire  facias 
surmiinlcipal  lien  for  taxes  shows  on  its  face 
that  the  registered  owner  is  dead,  an  ac- 
ceptance of  service  for  her  or  for  her  "es- 
tate" is  fatally  defective.  The  term  "estate" 
is  a  convenient  phrase  sometimes  to  Identify 
the  subject  of  litigation  In  the  orphans*  court, 
and  in  proceedings  in  rem  it  may  be  treated 
as  harmless  superfluity.  Jones  v.  Beale,  66 
Atl.  254,  255,  217  Pa.  182. 

Decedent's   eitate   or  assets   mnd   suo- 
oession 

The  word  "estate,"  as  generally  used, 
means  property  of  every  character  and  is 
ordinarily  applied  to  property  of  a  decedent, 
a  ward,  a  lunatic,  a  bankrupt,  etc.;  that  is, 
to  property  being  administered  in  the  courts. 
A  contract  for  the  sale  of  realty,  describing 
the  vendor  as  "Estate  of  F.,"  did  not  suffi- 
ciently describe  the  vendor  to  comply  with 
the  statute  of  frauds  (Sayles'  Rev.  Civ.  St 


1897,  art  2543).    Morrison  v.  Hazzard  (Tex.) 
88  S.  W.  385,  386. 

It  might  perhaps  be  correctly  assumed 
that  in  ail  dispositions  causa  mortts  the 
words  "estate"  and  "suocessLon"  are  synony* 
mous;  but,  however  this  may  be,  the  word 
"estate,"  as  used  by  a  testator  in  disposing 
of  the  whole  of  his  estate  to  thr^e  persons 
in  equal  portions,  the  whole  passing  into  the 
hands*  of  his  executors  by  the  terms  of  the 
will,  had  the  same  sense  and  meaning  as  the 
term  "succession."  Thomas  v.  Blair,  35 
South.  811,  812,  111  La.  678  (citing  Shane  v. 
Withers'  Legatees,  8  La.  489). 

Under  Mansf.  Dig.  §  3,  providing  for  the 
assignment  of  estates  not  exceeding  $300  in 
value,  whether  of  real  or  personal  property, 
to  the  widow  or  children  of  deceased,  the 
word  "estate"  means  the  mass  of  property 
left  by  decedent.  Wilson  v.  Massie,  65  S.  W. 
942,  943,  70  Ark.  23i. 

"The  word  'estate,*  or  'that  part  of  my 
estate,*  has  always  been  construed  to  de- 
scribe not  only  the  land  devised,  but  the 
whole  interest  of  the  testator  in  the  subject 
of  the  devise."  Abbott  v.  Essex  Co.,  18  How. 
(59  U.  S.)  202,  207, 15  L.  Ed.  352. 

The  use  of  the  word  "estate,"  in  refer- 
ring to  a  person's  estate,  is  used  in  relation 
to  the  property  of  a  deceased  person,  as  it  is 
uimatural  and  unusual  for  the  word  "estate" 
to  be  used  in  relation  to  the  property  of  a 
living  person.  Pearce  v.  Dyess,  101  S.  W. 
549,  551,  45  Tex.  dv.  App.  406. 

Under  an  instrument  reading  in  sub- 
stance that,  I,  S.  M.,  desire  and  so  affirm 
that  my  stepdaughter  shall  receive  out  of 
my  estate  a  sum  of  money,  or  its  equivalent, 
that  shall  aggregate  $2,000,  the  term  "estate" 
refers  to  the  property  that  the  maker  of  the 
paper  should  possess  at  the  time  of  her  death. 
In  re  Megary's  Estate,  55  Atl.  963,  964,  206 
Pa.  260. 

The  word  "estate,"  as  used  in  Code  Supp. 
1907,  I  296,  providing  that  the  clerk  of  the 
district  court  shall  be  entitled  to  collect  for 
services  In  the  settlement  of  a  decedent's 
estate,  where  the  value  of  the  estate  does  not 
exceed  $3,000,  $3,  where  the  value  is  between 
$3,000  and  $5,000,  $5,  where  the  value  is  be- 
tween $5,000  and  $7,000,  $8,  and  where  the 
value  exceeds  $7,000,  $10,  referred  only  to 
the  estate  to  be  administered,  and,  w^here  de- 
cedent left  a  homestead  and  real  property  in 
another  state,  neither  of  which  was  neces- 
sary to  pay  debts,  the  value  thereof  was  not 
to  be  consld|p:ed  as  part  of  the  estate  in  de- 
termining the  amount  the  clerk  was  entitled 
to  charge.  In  re  Pitt's  Estate,  133  N.  W.  660, 
661,  153  Iowa,  269. 

Where  defendant,  holding  a  note  upon 
which  plaintiff's  decedent  was  guarantor, 
contracted  to  refrain  from  making  any  claim 
against  the  estate  of  decedent,  but  to  share 
proportionately  in  any  surplus  remaining  on 
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tbe  winding  up  of  a  partnership  of  which 
decedent  was  a  member,  proylded  defendant's 
share  in  such  surplus  should  not  exceed  his 
claim  against  the  estate  under  the  contract, 
of  guaranty,  the  agreement  should  not  be 
construed  to  mean  merely  that  defendant 
would  make  no  claim  against  the  partnership 
assets,  but  that  he  should  make  no  claim 
against  decedent's  individual  estate.  The 
word  "estate"  did  not  mean  the  interest  of 
the  decedent  in  firm.  The  words  used  had 
but  one  natural  meaning,  and  if  taken  literal- 
ly  are  sensible,  but  with  the  defendant's  con- 
struction they  become  abstract.  Whitman  v. 
Taylor,  64  N.  B.  206,  182  Mass.  37. 

Where  a  testator  was  entitled  under  the 
win  of  his  father  to'  a  small  interest  in  the 
real  property  owned  by  the  latter,  and  was 
by  descent  entitled  to  other  and  larger  inter- 
ests In  the  same  real  property,  a  will  be- 
queathing all  his  interest  in  the  estate  of  his 
father,  which  was  the  only  property  that  the 
testator  owned,  includes  not  only  that  inter- 
est taken  under  the  will  of  the  father,  but 
all  interest  owned  by  the  testator,  the  word 
"estate"  in  its  most  common  usage  covering 
the  property  composing  the  assets  of  the  de- 
cedent, and  it  must  be  presumed  that  the 
testator  did  not  intend  Intestacy  as  to  part  of 
the  interest  owned  by  him.  In  re  O'Gorman's 
Estate,  120  Pac.  33,  34, 161  Cal.  654. 

Civ.  Code,  §  1313,  declares  that  no  devise 
or  bequest  of  any  estate,  real  or  personal,  to 
any  charitable  or  benevolent  society  or  cor- 
poration, or  to  any  person  or  persons,  in  trust 
for  charitable  uses,  shall  collectively  exceed 
one-third  of  the  estate  of  the  testator,  leav- 
ing legal  heirs.  Held,  that  such  section  was 
intended  not  to  fix  a  state  polity,  but  for  the 
protection  of  heirs  at  law,  and  that,  in  de- 
termining whether  a  bequest  to  charity  ex- 
ceeds one-third  of  the  testator's  estate,  the 
court  is  not  limited  to  the  property  bequeath- 
ed to  charity  within  its  jurisdiction,  but 
should  consider  all  the  property  bequeathed 
by  testator  to  charity  wherever  situated.  In 
re  Dwyer's  Estate,  115  Pac.  242,  244,  159  Cal. 
080. 

A  Claim  against  a  dty  for  the  instantane- 
ous death  of  plaintiff's  intestate,  through  the 
city's  negligence,  stated  that  the  claim  was 
for  damages  sustained  by  his  estate,  legal 
representatives,  and  heirs,  and  that  his  estate, 
legal  representatives,  and  heirs  claimed  a 
specified  sum  as  damages.  Held,  that  the 
words  **legal  representatives"  were  not  used 
in  their  strictly  technical  sense  as  executors 
or  administrators,  nor  was  the  word  "heir** 
used  in  its  primary  and  technical  sense  as 
one  who,  by  reason  of  birth  in  lawful  wed- 
lock, inherits  real  property,  but  that  the  ex- 
pression, "estate,  legal  representatives,  and 
heirs,"  was  used  with  the  idea  of  using  words 
broad  enough  in  their  significance  to  include 
all  persons  having  claims  against  the  city  on 
account  of  the  death,  and  hence  the  claim 
was  sufficient  as  a  basis  for  an  action  for 


the  benefit  of  the  widow  under  the  statute. 
Moyer  v.  aty  of  Oshkosh,  139  N.  W.  378,  380, 
151  Wis.  686  (citing  4  Words  and  Phrases, 
3241-3264;  5  Words  and  Phrases,  4070-4079). 

Dower  interest 

An  Inchoate  right  of  dower  is  not  such 
an  "estate"  as  gives  a  wife  the  right  to  re- 
deem land  sold  for  taxes,  witbUi  Laws  1885, 
c.  405,  §  7,  authorizing  the  redemption  by 
persons  having  an  "estate"  in  the  land  sold. 
Itosenblum  v.  Eisenberg,  108  N.  Y.  Supp.  850, 
351,  123  App.  Div.  806. 

Fee  imported 

"An  'estate'  will  be  presumed  to  be  a  fee 
simple,  unless  it  is  expressed  that  the  estate 
sliall  be  a  lesser  one."  Beatson  v.  Bowers, 
91  N.  E.  922,  924, 174  Ind.  GOl. 

As  freehold 

See  i'reehold. 

•Income 

Where  a  testatrix  directed  that  annui- 
tle's  be  paid  by  my  executor  "from  my  estate," 
the  words  "from  my  estate"  did  not  contem- 
plate payment  from  income,  as  the  word  ex- 
cludes the  idea  of  payment  from  divid^ds, 
rent,  or  interest  Walcott  v.  Pitcher,  7  R. 
X.  555,  561. 

In  inheritance  tax  law 

Under  Transfer  Tax  Law,  §  242,  defining 
the  word  "estate,"  that  term  is  taken  to  mean 
the  property  or  interest  therein  of  the  testa- 
tor passing  or  transferred  to  the  successor 
thereof,  when  not  exempted.  In  re  Hell- 
man's  Estate.  79  N.  Y.  Supp.  201,  204,  77  App. 
Div.  355. 

The  words  "property"  and  "estate"  are 
often  used  synonymously,,  and  are  so  used 
in  a  statute  imposing  an  inheritance  tax,  at  a 
specified  rate  on  every  $100  of  the  market 
v^alue  of  the  "property"  received  by  each  per- 
son. People  V.  Koenig,  85  Pac.  1129-1131,  37 
Colo.  283,  11  Ann.  Cas.  140. 

The  words  "estate"  and  "property,"  as 
used  in  the  Transfer  Tax  Law  (Laws  1896,  c. 
908),  are  defined  by  section  242  to  mean  the 
property  or  interest  therein  of  the  testator, 
intestate,  grantor,  bargainer,  or  vendor  pass- 
ing or  transferred.  A  husband  and  wife  de- 
posited moneys  with  two  trust  companies; 
either  of  them,  or  the  survivor,  having  power 
to  draw  such  deposits.  In  the  earlier  ac- 
count the  husband's  name  came  first,  and  in 
the  later  one  the  wife's  name  came  first.  The 
moneys  deposited  in  both  accounts  previously 
belonged  to  the  wife,  and  the  checks  drawn 
on  the  early  account  were  generally  signed 
by  the  husband  to  pay  household  expenses, 
and  the  later  account  was  drawn  upon  by 
checks  signed  by  the  husband  with  the  names 
of  both  parties  to  pay  for  traveling  expenses, 
and  often  checks  were  drawn  on  the  later  ac- 
count and  deposited  in  the  first  account  and 
disbursed  for  family  expenses.  The  husband 
contributed  his  whole  salary  to  the  household 
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expenses.  On  the  death  of  the  wlfe^  the  bal- 
ances lu  the  Joint  accounts  were  not  subject 
to  the  transfer  tax.  In  re  Stebbins'  Estate, 
103  N.  Y.  Supp.  563,  565,  52  Misc.  Rep.  438. 

The  "estate"  meant  by  the  provision  ol 
Revenue  Act  1906,  that  the  first  $500  of  every 
estate  shall  not  be  subject  to  the  tax  thereby 
imposed  on  legacies  to  strangers  and  col- 
lateral heirs  and  Inheritances  by  collateral 
heirs,  is  not  the  estate  of  deceased,  but  that 
passing  to  a  stranger  or  collateral  heir,  so 
that  each  legacy  is  entitled  to  the  exemption ; 
and  this,  though  the  executor  or  administra- 
tor is  required  to  pay  It  in  the  first  instance, 
he  being  also  required  to  deduct  it  from  the 
estate  passing  to  the  legatee  or  collateral 
heir.  Booth's  E2x'r  v.  Commonwealth  ex  rel. 
Jefferson  Cbunty  Attorney,  113  S.  W.  61,  65, 

130  Ky.  88,  33  L.  R.  A.  (N.  S.)  592;  Allen's 
Bx'rs  T.  McElroy,  113  S.  W.  66, 130  Ky.  IIL 

Interest  synonymous 

See  Interest  (In  Property). 

Kind  and  quantum  of  interest 

"An  'estate'  Is  defined  •  •  •  to  be 
the  quantity  of  interest  which  a  person  has, 
£i;pm  absolute  ownership  down  to  naked  pos- 
session." Hayes  v.  City  of  Atlanta,  57  S.  E. 
1087,  1089,  1  Ga.  App.  25  (quoting  and  adopt- 
ing the  definition  of  Justice  Little  In  Lowery 
V.  PoweU,  34  S.  E.  297,  109  Ga.  194);  Clear 
Creek  Water  Co,  ▼.  GladviUe  Imp.  Co.,  58 
S.  E.  586,  587,  107  Va.  278,  13  Ann.  Gas.  71. 
It  is  in  this*  sense  that  the  term  Is  employed 
in  the  amendment  of  1906  (page  452,  c.  257), 
requiring  the  condemnation  of  the  entire  es- 
tate proposed  to  be  taken  by  a  public  service 
corporation,  but  a  partial  interest  in  the 
land,  such  as  a  water  right,  may  be  condemn- 
ed when  a  partial  interest  only  is  needed. 
Clear  Creek  Water  Co.  v.  Gladvllle  Imp.  Co., 
68  S.  E.  586,  587, 107  Va.  278,  13  Ann.  Cas.  71. 

Since,  under  Code  Civ.  Proc.  §  1519,  re- 
quiring the  verdict  in  ejectment  to  specify 
the  estate  of  plaintiff  In  the  property  recov- 
ered, a  verdict  not  defining  plaintiff's  estate 
is  fatally  defective,  plaintiff's  proof  of  the 
estate  owned  by  him  Is  a  condition  precedent 
to  recovery  In  ejectment;  the  term  "estate" 
being  defined  as  the  quantity  of  interest 
which  one  has  in  land.     Meehan  v.  Dobson, 

131  N.  Y.  Supp.  37,  38. 

The  word  "estate,"  as  used  in  Revisal 
1905,  §  28,  providing  that  a  foreign  executor 
has  no  authority  to  "Intermeddle"  with  the 
"estate"  until  he  shall  have  entered  into  bond, 
etc.,  embraces  an  interest  in  anything  that 
is  the  subject  of  property.  Glascock  v.  Gray, 
62  S.  E.  433,  434,  148  N.  0.  346. 

The  statute  on  descent  provides  that  es- 
tates, both  real  and  personal,  of  resident  and 
nonresident  proprietors  dying  intestate  shall 
descend,  etc.  Held,  that  the  word  "estates" 
refers  to  all  Interests  In  property  to  which 
decedent  is  entitled.     North  y,  Graham,  85 


N.  E.  267,  270,  235  TIL  178,  18  L.  R.  A.  (N.  S.) 
624,  126  Am.  St  Rep.  189. 

As  used  in  a  statute  providing  that  no 
license  shall  issue  to  an  executor  or  admin- 
istrator to  sell  lands  until  notice  shall  have 
been  given  to  all  i>ersons  interested  in  the 
estate,  the  word  "estate"  does  not  mean  the 
land  to  be  sold  but  the  title  of  the  testa- 
tor. This  is  the  strict  meaning  of  the  term. 
It  denotes  the  interest  a  party  has  in  lands, 
tenements,  and  hereditaments;  as  an  estate 
for  life  or  in  fee,  etc.  Yeomens  v.  Brown, 
8  Mete  (49  Mass.)  51,  57. 

The  term  "estate,"  as  descriptive  of 
rights  in  property,  signifies  the  quantity  of 
interest  which  a  person  has  from  absolute 
ownership  down  to  naked  possession,  and, 
as  between  vendor  and  vendee  of  real  prop- 
erty, the  term  may  be  defined  to  be  an  in- 
terest in  real  property  which  confers  the 
right  to  a  full  and  complete,  or  to  a  limited, 
beneficial  use  of  the  property  itself;  while 
the  "title'*  is  the  means  whereby  the  owner, 
of  lands  has  the  Just  possession  of  his  prop- 
erty, and  may  be  said  to.be  the  evidence  of 
the  right.  State  ex  reL  Dill  man  v.  Weide, 
135  N.  W.  696,  701,  29  S.  D.  109. 

Uens 

See,   also,  Vendor's  Llea. 

Under  Pub.  I^aws  1893,  p.  37,  c.  6,  §  1, 
as  amended  by  Pub.  Laws  1903,  p.  1121,  c. 
763,  providing  that  an  action  may  be  brought 
by  any  i>erson  against  another  who  claims 
an  estate  or  interest  in  real  estate  adverse 
to  him  to  determine  such  adverse  claims,  and 
that  if  Judgment  has  been  docketed,  wheth- 
er in  favor  or  against  the  person  bringing 
the  action  or  the  person  against  whom  such 
action  was  brought,  the  lien  of  such  Judg- 
ment shall  be  such  a  claim  of  an  estate  or 
interest  in  real  estate  as  is  contemplated 
by  the  act,  where  a  creditor  had  his  debt 
determined  by  a  Judgment,  and  by  attach- 
ment of  land  brought  it  within  the  jurisdic- 
tion of  the  court,  and  had  it  condemned  as 
the  property  of  his  debtor  to  the  satisfac- 
tion of  his  debt,  and  a  third  person  claims 
the  entire  and  absolute  estate  In  the  land, 
under  deeds  which  antedate  the  action  of 
the  creditor  and  the  levy  of  the  attachment, 
his  claim  is  of  an  "estate  or  Interest  in  real 
estate,"  within  the  act,  and  he  may  sue  to 
quiet  his  title  thereto.  Crockett  ¥•  Bray,  66 
S.  E.  666,  667,  151  N.  C.  615. 

Note  secured  by  trust  deed 

Under  Code  Civ.  Proc.  §  675,  providing 
that  an  action  to  determine  adverse  claims 
may  be  brought  by  any  person  against  an- 
other claiming  an  "estate  or  interest  in  real 
property"  adverse  to  him,  an  owner  of  a 
note  secured  by  a  trust  deed  may  sue  to 
quiet  title  as  against  parties  claiming  title 
adverse  to  the  trust  deed.  Battelle  v.  Wol- 
ven,  102  N.  W.  297,  298,  19  S.  D.  87, 
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OwaeriUlp  or  poisesiioa  and  ekoses  la 
aetloA 

The  term  "estate**  may  be  used  to  de- 
scribe a  mere  chose  in  action.  Veeder  Mfg. 
Co.  Y.  Marshall-Sanders  Co.,  63  Atl.  641,  642, 
79  Conn.  15;  State  ▼.  Fidelity  ft  Deposit 
Co.  of  Maryland,  80  8.  W.  644,  563,  85  Tex. 
Civ.  App.  214. 

The  ownership  of  nndlscovered  minerals 
oonstltutes  an  "estate"  In  the  land.  Hansen 
V.  Hall,  132  N.  W.  457, 167  Mich.  7. 

The  expressions  "estate  In  lands"  and 
^interest  In  lands'*  are  brcfad  enough  to  In- 
dnde  the  right  to  an  easement  therein.  Gates 
T.  Town  of  Headland,  45  South.  910,  911,  154 
AUu  503. 


See  Perpetuity. 

and  pttraoaal  fftenltle**  statiu 


"An  estate"  Is  a  person,  within  the  con- 
templation of  the  law.  Forgery  with  Intent 
to  deftand  an  "estate**  Is  within  this  mean- 
ing. Bennett  y.  State,  86  S.  W.  947,  948,  62 
Ark.  516. 

The  word  "estate,**  In  a  contract  for  the 
sale  of  land  made  by  the  agent  of  the  estate 
of  the  former  owner,  could  not  be  construed 
.to  mean  "heirs"  of  such  deceased  owner, 
nor  could  it  be  shown  to  hare  been  so  in- 
tended by  parol.  Morrison  y.  Hazzard,  92  S. 
W.  83,  35,  99  Tex.  583. 

A  will  bequeathed  to  testator's  wife  all 
Ida  household  property,  and  devised  to  her 
the  homestead  for  life,  "at  her  death  to  re- 
vert to  my  estate,"  gave  her  one-third  of  the 
rents  during  life  from  land  devised  to  tea- 
tator's  son,  and  also  devised  certain  land  to 
another  son,  and  the  succeeding  paragraph 
required  the  "residue"  of  the  estate  to  be 
divided,  one-half  to  testator's  wife,  one- 
eighth  to  each  son,  etc.  Held,  that  the  will 
did  not  give  a  contingent  remainder  In  the 
homestead  to  those  persons  who  were  testa- 
tor's heirs  at  the  widow's  death,  but  the  re- 
mainder Interest  therein  fell  Into  the  "resi- 
due" of  the  estate,  so  that  the  widow,  upon 
partition  during  her  life,  would  be  entitled 
to  a  one-half  Interest  therein;  the  words 
"revert  to  my  estate"  ordinarily  meaning 
"the  return  to  the  aggregate  of  all  the  prop- 
erty which  I  may  leave  at  my  death,'^  and 
the  word  "estate"  not  being  equivalent  to 
the  word  "helrs;"  Downing  v.  Grlgsby,  96 
N.  B.  618,  514,  251  UL  568. 

Property  eompared  and  dlatinsnlshed 

The  words  'property"  and  "estate**  are 
often  used  synonymously,  and  are  so  used 
In  a  statute  Imposing  an  Inheritance  tax  on 
every  $100  of  the  market  value  of  the  prop- 
erty received  by  each  person.  People  v. 
Koenig,  85  Pac.  1129=-1131,  37  Colo.  283,  11 
Ann.  Cas.  140.  J 


The  word  "estates,"  In  Its  primary  sense, 
as  used  in  a  will,  without  limitation  by  con- 
text, Is  a  word  of  extensive  meaning.  It  Is 
nearly  synonymous  with  the  word  "proper- 
ty,** where  that  word  Is  not  qualified.  Prop- 
erty of  every  description  will  ordinarily 
pass  under  the  word  "estate,**  and  the  pre- 
sumption Is  that,  when  used  in  a  will,  It  Is 
used  In  Its  broad  sense,  unless  restricted. 
PoweU  V.  Wood,  62  S.  E.  1071,  1072,  149  N. 
C.  235  (dtlng  1  UnderhUl,  Wills,  |  295;  Foil 
V.  Newsome^  50  S.  E.  597,  138  N.  C.  115,  3 
Ann.  Cas.  417);  Foil  v.  Newsome,  50  S.  E. 
597,  598,  138  N.  C.  115,  8  Ann.  Cas.  417 
(quoting  and  adopting  definition  in  1  Under- 
bill, Wills,  295). 

In  Civ.  Code,  §  485,  making  railroads 
responsible  for  Injury  they  may  occasion  to 
domestic  animals  In  a  line'  which  passes 
through  or, along  the  property  of  the  owmT 
of  the  animals,  "property**  is  Interchange- 
able with  "estate.**  That  a  tenant  has  a 
property  tn  land  may  not  be  doubted.  Wal- 
ther  V.  Sierra  R.  Co.,  74  Pac.  840,  841,  141 
Cal.  288. 

Laws  1895,  c.  98  (Pol.  Code,  §  544),  makes 
the  amount  Incurred  by  a  county  for  main- 
tenance of  an  insane  person  In  a  hospital  for 
the  insane  a  charge  against  the  estate  of 
the  Insane  person,  provided  that  he  '*has 
no  heirs  within  the  United  States  dependent 
on  said  estate  for  support,  and  that  no  real 
property  shall  be  sold  during  the  life  of  the 
insane  person."  Held,  that  the  statute  did 
not  exempt  the  whole  estate  where  only  part 
of  the  heirs  were  dependent  on  the  Insane 
person;  the  term  "estate,*'  as  used  therein,  not 
being  equivalent  to  "property**  In  the  pop- 
ular meaning,  and  the  words  "heirs  depend- 
ent on  said  estate**  not  being  equivalent  to 
the  words  "person  dependent  on  said  estate"; 
so  that,  where  only  one  heir  was  dependent 
on  an  Insane  person,  the  remainder  of  the 
estate  left  after  the  Insane  person's  death 
was  liable  to  the  county's  claim  for  mainte- 
nance. Minnehaha  County  v.  Boyce  (S.  D.) 
138  N.  W.  287,  289. 

Property,  real  and  personal 

The  word  "estates"  In  a  will  was  broad 
enough  to  cover  all  property,  whether  real  or 
personal,  which  the  testator  left  behind  him. 
Hacker  v.  Hacker,  138  N.  Y.  Supp.  194,  199, 
153  App.  Div.  270. 

The  word  "estate"  Includes  all  species 
of  property,  applicable  alike  to  real  and  per- 
sonal, and  In  its  broadest  sense  Is  held  to 
Include  choses  In  action.  State  v.  Fidelity  & 
Deposit  Co.  of  Maryland,  80  S.  W.  544,  553, 
35  Tex.  Civ.  App.  214. 

A  testator's  "estate"  Includes  both  realty 
and  personalty.  Harper  v.  Harper,  62  S.  E. 
553.  555,  148  N.  C.  453. 

The  word  "estate"  Is  a  general  term  and 
in  modem  construction  may  be  said  to  em- 
brace prima  facie  the  whole  estate  of  testa- 
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tor,  both  real  and  personal,  and  his  property 
of  every  description.  Snodgrass  v.  Branden- 
burg, 72  N.  E.  1030, 1031,  164  Ind.  59  (quoting 
and  adopting  definition  in  Schouler,  Wills  [3d 
Ed.]  {  510). 

In  its  true  legal  significance  the  word 
''estate*'  embraces  an  interest  in  anything 
that  is  the  subject  of  property,  especially  in 
lands.  Preston  defines  it  to  be  the  interest 
which  any  one  has  in  lands  or  in  any  other 
subject  or  property,  and  Coke  and  other  En- 
glish authorities  are  to  the  same  effect.  In 
America  the  word  ^'estate"  is  a  word  of  the 
greatest  extension  and  broadest  significance. 
It  comprehends  every  species  of  property, 
real  and  personal.  Glascock  v.  Gray,  02  S.  E. 
433,  434, 148  N.  C.  346  (citing  1  Prest.  Est.  20; 
2  Black.  Com.  103;  2  Crabb,  Real  Prop,  i 
942,  Coke,  Lit  345 ;  2  Redfield,  WiUs,  c.  14, 
§48). 

Where  a  will  provides  for  the  manage- 
ment and  devise  and  distribution  of  the  said 
estate,  the  words  "the  said  estate"  refer  to 
an  estate  consisting  of  both  the  real  and 
personal  property.  Dickson  v.  New  York 
Biscuit  Co.,  71  N.  E.  1058.  1064,  211  111.  468. 

The  word  "estates*'  is  genus  generalissi- 
mum  and  Includes  all  things,  real  and  person- 
al, and  when  legacies  are  directed  to  be  paid 
out  of  the  ''estate*^  of  a  testator,  and  there  is 
nothhig  to  restrict  the  meaning  of  the  word 
"estate"  to  personalty,  the  real  estate  Is  held 
to  be  charged  with  legacies.  Hartson  v.  El- 
den,  26  AU.  561,  562,  50  N.  J.  Eq.  522  (citing 
X:5ox  V.  Corkendall,  13  N.  J.  Eq.  138;  Hunt  v. 
Hunt,  70  Masa  [4  Gray]  190,  193;  Jackson 
ex  dem.  Pearson  v.  Housel,  17  Johns.  [N.  Y.] 
281). 

The  word  "estate,"  as  used  in  a  will  in 
which  the  testator  had  bequeathed  to  his  wife 
a  house  and  lot,  and  also  $3(X)  in  good  and 
lawful  money,  and  certain  other  chattels,  re- 
citing, "And  I  do  hereby  make  and  ordain 
T.  and  D.  executors  of  this  my  last  will  and 
testament,  all  of  such  legacies  to  be  paid 
out  of  my  estate,"  was  used  by  the  testator 
in  its  broadest  meaning,  which  would,  of 
course,  include  both  realty  and  personalty. 
Getchell  v.  Rust,  68  Atl.  404,  406,  8  Del.  Ch. 
284. 

The  word  "estate"  may  include  real  as 
well  as  personal  property.  A  clause  giving 
and  devising  all  the  rest  and  residue  of  the 
testator's  property  and  "estate"  of  every  de- 
scription, and  wherever  situate,  after  the  pay- 
ment of  all  debts  and  certain  legacies  named, 
passes  real  estate,  unless  such  construction  be 
prevented  by  the  other  parts  of  the  will. 
Chapman  v.  Chick,  16  AU.  407,  409,  81  Me. 
109. 

The  direction  in  a  will  that  the  tes- 
tator's business  shall  be  carried  on  with  his 
"estate  and  property"  comprehends  the  use 
of  all  his  real  and  personal  property  for  that 
purpose.    It  would  seem  to  be  evident  that 


to  use,  in  carrying  on  the  business,  the  tes- 
tator's estate  and  property,  is  to  apply  there- 
to all  income,  however  it  may  be  produced, 
from  either  form  of  property.  Thorn  v.  De 
Breteuil,  71  N.  E.  470,  473, 179  N.  Y.  64. 

The  residuary  clause  devising  and  be- 
queathing the  balance  and  residue  of  the  "^- 
tate  of  every  kind"  includes  real  as  well  as 
personal  property  and  included  the  reversion- 
ary Interest  in  tlie  real  estate  from  which  a 
life  estate  had  been  carved  out.  Foil  v.  New- 
some,  50  S.  E.  597,  598,  138  N.  C.  115,  3  Ann. 
Cas.  417. 

In  Ky.  St  1909,  {  1907,  providing  that 
every  gift^  conveyance,  assignment,  etc.,  by  a 
debtor  of  any  of  his  estate  without  valuable 
consideration,  shall  be  void  as  to  existing  lia- 
bilities, the  word  "estate"  includes  personal 
as  well  as  real  property.  Patton  v.  Walker's 
Trustees  (Ky.)  118  S.  W.  312,  313. 

A  testator  made  the  following  provisions 
in  his  will:  "Item.  I  give,  devise  and  be- 
queath to  my  wife,  E.  A.  M.,  all  my  estate 
both  real  and  personal  wherever  found  and 
however  situate  for  her  use  during  Ufe. 
Item.  At  the  death  of  my  said  wife,  whatever 
may  remain  of  said  estates,  I  give,  devise 
and  bequeath  to  my  daughter,  B.  A.  Y." 
Held,  that  a  power  of  sale  by  the  life  tenant 
was  annexed  by  implication  to  the  devise  of 
the  life  estate  in  the  first  item,  and  that 
it  sufiiciently  appears  that  the  testator  in- 
tended the  power  of  sale  to  extend  to  both 
the  real  and  the  personal  estate.  The 
devise  of  whatever  "should  remain  of  said 
estate"  was  not  a  devise  of  whatever  should 
remain  of  his  estate  in  general  but  whatever 
should  remain  of  the  real  estate  and  of  the 
personal  estate.  The  word  "estates"  in  the 
plural  naturally  has  this  significance,  and  in 
this  case  it  expressed  the  real  intention  of  the 
testator.  By  saying  that  only  so  much  of  the 
real  estate  as  might  "remain"  at  the  death  of 
the  wife  should  pass  to  the  daughter,  testator 
expressed  a  purpose  that  the  use  given  to 
the  wife  should  extend  to  a  sale  of  the  prop- 
erty subject  to  the"  use,  if  she  wished  to  sell 
the  same  or  the  proceeds  of  the  property  was 
needed  for  her  support  Unless  this  construc- 
tion is  placed  on  the  language,  there  is  no 
practical  significance  in  the  use  of  the  word 
"remain."  Young  v.  HllUer,  67  Atl.  571,  572, 
103  Me.  17,  125  Am.  St.  Rep.  283. 

Real  estate  only 

The  word  "estate"  is  used  with  a  variety 
of  meanings,  its  primary  and  technical  sense 
referring  only  to  an  interest  in  land,  and 
such  is  its  meaning  under  the  common-law 
definition  of  possibility  of  reverter.  North  v. 
Graham,  85  N.  E.  267,  270,  235  111.  178,  18  L. 
R.  A.  (N.  S.)  624,  126  Am.  St.  Rep.  189  (citing 
16  Cyc.  p.  599). 

Kight  of  entry 

"A  right  of  entry  la  not  •  •  •  an 
'es^tate*  in  any  Just  and  legal  sense  of  the 
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word.    Neither  Is  it  a  'thing  in  action,'  for  It 
does  not  depend  upon  any  right  to  sne,  but 
may  be  enforced  by  a  mere  entry.    Indeed,  a  i 
right  of  action  and  a  right  of  entry  are  often  | 
used  in  contradistinction  to  each  .other."    In-  > 
gUs  ▼.  Sailor's  Snug  Harbour,  3  Pet  (28  U.  S.) 
d9»  180,  7  L.  Ed.  617. 


Term  syitoiiyiiioiifl 

See  Term. 

ESTATE  AHB  PBOP£RTT 

The  direction  in  a  will  that  the  testator's 
business  shall  be  carried  on  with  his  ^'estate 
and  property"  comprehends  the  use  of  all  his 
real  and  personal  property  for  that  pur- 
pose. It  would  seem  to  be  evident  that  to 
use,  in  carrying  on  the  business,  the  testa- 
tor's estate  and  property,  is  to  apply  thereto 
all  income,  however  it  may  be  produced  from 
either  form  of  property.  Thorn  v.  De  Bre- 
teuil,  71  N.  E.  470,  473, 170  N.  Y.  64. 

ESTATE  AT  SUTFEBANCE. 

See  Tenant  at  Sufferance. 

ESTATE  AT  WHX 

See  Tenant  at  WilL 

ESTATE  BT  THE  CVRTES'S 

See  Curtesy. 


See  Entirety  (Estate  by). 

ESTATE  FOB  LIFE 

See  Life  Estate. 

ESTATE  FOB  TEAB8 

Code  6a.  of  1910,  §  3685,  defines  an  **< 
tate  for  years"  as  one  which  is  limited  in  its 
duration  to  a  period  fixed,  or  which  may  be 
made  fixed  and  certain,  and  declares  that,  if 
it  be  in  lands,  it  passes  as  realty  and  may  be 
made  for  any  number  of  years,  so  that  the 
limitation  be  within  the  rule  against  per];)etui- 
ties.  Louisville  &  N.  R.  Co.  v.  Wright,  199 
Fed.  454,  457. 

"A  lease  for  a  thousand  years  is  con- 
sidered only  an  'estate  for  years,'  and  the 
lessee  has  only  a  'chattel  interest,'  which  by 
the  common  law  goes  into  the  hands  of  his 
executor  or  administrator  at  his  decease." 
Ordiard  v.  Wright-Dalton-Bell-Anchor  Store 
Co.,  125  S.  W.  486,  497,  225  Mo.  414,^  Ann. 
Cas.  1072  (quoting  1  Swift  Dig.  p.  87). 

While  a  technical  "estate  for  years"  is 
not  an  inheritable  estate  and  therefore  goes 
to  the  i)ersonal  representative  on  the  death  of 
the  owner,  it  is  an  estate  in  land,  and  an 
"estate  for  years,*'  if  taxable,  is  not  taxed  as 
personalty.  An  assessment  of  taxes  against 
a  lessee  on  account  of  his  Interest  in  land 
held  under  a  so-called  lease  for  99  years  re- 
newable to  the  lessee,  his  heirs  and  assigns, 
forever,  where  the  rent  reserved  is  grossly 
disproportionate  to  the  value  of  the  land,  is 
Dot  invalid.     Ocean   Qrove  Camp  Meeting 


Ass'n  y.  Reeves,  75  Atl.  782,  784,  79  N.  J. 
Law,  334. 

A  "tenancy  for  years"  is  determinable  by 
the  mere  expiration  of  the  period  for  which 
the  lands  were  demised  and  neither  demand 
nor  notice  is  necessary  or  requisite  to  enable 
the  landlord  to  re-enter  or  maintain  eject- 
ment for  possession,  but  such  tenancy  may  be 
converted  into  a  tenancy  at  will  or  a  peri- 
odical tenancy,  and,  when  so  changed,  it  can 
only  be  terminated  as  other  tenancies  of  the 
kind.  Wolfer  v.  Hurst,  82  Pac.  20,  21,  47  Or. 
156,  8  Ann.  Cas.  725. 

Am  real  property 
See  Real  Property. 

As  tenement 

S^e  Tenement. 

ESTATE  IN  BANKBUPTCT 

See  Property  Belonging   to   Estate  In 
Bankruptcy. 

ESTATE  IN  BXPECTANCY 

See  Expectant  Estate. 

ESTATE  IN  FEE 

Bee  Fee. 

ESTATE  IN  JOINT  TENANCY 

See  Joint  Tenancy. 

ESTATE  IN  POSSESSION 

''At  common  law  estates  in  real  property, 
with  respect  to  the  time  of  their  enjoyment, 
were  either  in  'possession'  or  'expectancy.' 
The  person  who  had  the  present  enjoyment 
of  that  dut  of  which  the  enjoyment  arouse 
had  an  estate  in  possession.  The  person 
whose  enjoyment  was  postponed  had  an  es- 
tate in  expectancy,  which,  however,  was  ere* 
ated  at  the  same  time  as  that  upon  which  it 

I  was  expectant.    Expectant  estates  were  either 

I  in  remainder,  limited  to  take  effect  and  to  be 
enjoyed  after  the  particular  estate,  or  in  re- 
version; the  residue  of  the  estate  left  in  the 
grantor  or  his  heirs  to  commence  in  posses- 

,  sion  after  the  determination  of  the  particular 
estate."  State  ex  rel.  Tozer  v.  Probate  Court 
of  Washington  County,  113  N.  W.  888,  893, 

!  102  Minn.  268. 

I         "Estates,  as  respects  the  time  of  their 
I  enjoyment;  are  divided  into  'estates  in  posses* 
i  sion'  and  'estates  in  expectancy.'    An  estate 
>  which  entitles  the  owner  to  immediate  posses- 
sion of  the  property  is  an  'estate  in  posses- 
sion.'    An  estate  in  which  the  right  of  posses- 
sion is  postponed  to  a  future  time  is  an  'es- 
tate in  expectancy.'  "      In  re  Perry,  96  N.  Y. 
Supp.  879,  884,  48  Misc.  Rep.  285  (quoting 
Real  Property  Law,  §  25). 

ESTATE  IN  REMAINDER 

See  Remainder  (Estate  in), 

ESTATE  IN  REVERSION 

I 

^         See  Reversion, 
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ESTATE  OF  BANKRUPT 

Interest  In,  see  Interest. 

ESTATE  OF  BEOEASEB  PERSON 

As  person,  see  Person. 

The  phrase  "estates  of  deceased  persons," 
as  used  in  Gen.  St  1902,  {§  2367-2377,  im- 
posing a  succession  tax  on  any  property  w\fii' 
in  the  jurisdiction  of  the  state  which  shall 
pass  by  will  or  inheritance,  refers  to  the 
residuum  of  the  decedent's  property  inven- 
toried under  the  law  remaining  after  claims 
of  creditors  and  charges  of  administration 
hare  been  satisfied.  Appeal  of  Gallup,  57  Atl. 
609.  702,  76  Conn.  617. 

ESTATE  OF  BOWER 

See  Dower. 

ESTATE  OF  INHERITANCE 

An  interest  in  land  which  may  pass  by 
derise  or  descent  is  an  "estate  of  inherit- 
ance." Charles  A.  Warren  Co.  v.  San  Fran- 
cisco Savings  Union,  96  Pac.  807,  808,  153 
CaL771. 

A  full  equitable  title  to  real  estate  and  a 
beneficial  interest  therein,  the  holder  of  the 
legal  title  having  no  duty  to  perform  except 
to  coBvey  to  the  holder  of  the  equitable  title, 
is  an  estate  of  inheritance  within  the  dower 
statute.  Harley  v.  Harley,  122  N.  W.  761, 
764,  140  Wis.  282. 

Where  one  is  seised  of  an  estate  in  land, 
limited  on  his  dying  without  lawful  children, 
the  estate,  being  one  that  can  pass  to  heirs  if 
lawful  children  are  bom,  is  an  "estate  of  in- 
heritance," in  which  his  widow  is  dowable, 
though  it  expired  by  failure  of  issue,  under 
Code  1906,  c.  66,  f  1.  Couch  v.  Eastham,  73 
8.  B.  314,  315,  69  W.  Va.  710,  39  L.  R.  A.  (N. 
8.)  307. 

Act  March  30,  1874,  St  1873-74,  p.  940, 
c.  671,  1 1,  provides  that  any  citizen  may  lay 
down  and  plant  oysters  in  any  of  the  public 
waters  of  the  state,  and  that  the  ownership 
of  and  the  exclusive  right  to  take  up  the 
same  shall  remain  in  such  person,  etc.  Fol- 
lowing sections  provide  that  the  person  de- 
siring to  use  the  right  must  define  the  limits 
of  his  claim  by  stakes,  etc.,  maintain  thereon 
a  sign  with  the  words  "Oyster  Beds,"  and 
record  a  description  of  such  beds,  etc,  and 
makes  the  carrying  oft  of  the  oysters  or  the 
removal  of  boundary  marks  by  strangers 
a  misdemeanor.  Section  9  provides  that  the 
act  shall  not  apply  to  any  tidelands  which 
the  state  may  have  sold  to  private  parties, 
and  that  nothing  herein  shall  be  so  construed 
aa  to  interfere  with  the  right  of  the  state 
to  sell  any  of  the  tidelands,  nor  affect  the 
rights  of  purchasers  at  any  sale  of  the  land 
by  the  state.  Held,  that  the  privilege  given 
by  the  act  is  a  mere  personal  license,  and 
not  an  "estate  of  inheritance,"  subject  to  par- 
tition under  Code  Civ.  Proc.  §  752,  providing 
for  the  partition  of  real  property.  Darbee 
A  Immel  Oyster  &  Land  Co.  v.  Pacific  Oyster 


Co.,  88  Pac  1090,  1091,  150  CaL  392, 119  Am. 
St  Rep.  227. 

Doiuition  olalm 

*'  *An  estate  of  inheritance'  is  one  which 
descends  or  may  descend  to  the  h^  upon  the 
death  of  the  ancestor."  Under  the  Donation 
Law  (Act  Cong.  Sept  27,  1850)  a  settler  and 
his  wife  have  but  a  bare  right  of  possession 
until  completion  of  the  four  years'  residence 
and  occupation,  and  no  "estate  of  inheritance'* 
until  then.  Quinn  v.  Ladd,  59  Pac.  457,  499, 
37  Or.  261  (citing  and  adopting  Hall  v.  Rus- 
seU,  101  U.  S.  503,  25  U  £d.  829 ;  Farria  ▼• 
Hayes,  9  Or.  81). 

ESTATE  ON  CONBITIOH 

See  Condition. 

ESTATE  ON  LnffTTATION 

See  Limitation. 

ESTATE  BEMAnnOfO 

The  words  "estate  remaining,"  as  used  in 
a  will  devising  real  estate  to  testator's  son, 
to  bold  "the  same  to  him  and  his  heirs  for- 
ever,'' and  providing  that  if  he  died  leaving 
no  issue  surviving,  or  if  such  issue  should 
die  during  minority,  the  "estate  remaining" 
at  the  death  of  the  son  should  go  to  designat- 
ed persons,  did  not  mean  a  remainder  in  a 
technical  sense,  but  meant  what  the  son 
should  not  dispose  of  during  life,  and  by 
necessary  implication  the  son  had  power  to 
dispose  of  any  or  all  of  the  estate,  and  the 
limitation  over,  being  inconsistent  with  the 
power  of  disposal,  could  not  take  effect  as  an 
executory  devise.  Galligan  v.  McDonald,  86 
N.  K,  304,  305, 200  Mass.  299, 128  Am.  St  Rep. 
421. 

ESTATE  TAHi 

Created  by  use  of  words,  heirs  of  the 
body,  see  Heirs  of  the  Body. 

Words  of  procreation  are  not  indispensa- 
ble in  establishing  an  "estate  taU,"  but  it  is 
sufficient  if  the  unmistakable  implication 
limits  the  heirs  to  particular  bodies.  A  deed 
to  James  A.  Hall  and  Mary  Hall,  his  wife, 
during  their  or  either  of  their  natural  lives, 
and  in  fee  to  the  heirs  of  the  said  Hall  and 
his  wife,  conveying  real  estate  unto  them, 
their  heirs  and  assigns,  forever,  by  unmis- 
talcable  ^plication  limits  the  heirs  taking  to 
the  particular  heirs  of  the  grantees  named 
as  husband  and  wife  (that  is,  to  the  issue 
of  the  marriage),  who  take  an  estate  tail, 
which,  under  the  Illinois  statute  abolishing 
estates  tail  became  a  fee  simple,  so  that 
the  grantees,  Hall  and  wife,  take  life  estates, 
and  the  fee  simple  vests  in  their  children  as 
tenants  in  common.  Hall  v.  Hankey,  174 
Fed.  139,  140,  98  C.  C.  A  1T3. 

An  "estate  tail  general"  is  one  limited 
to  a  man  and  the  heirs  of  his  body  without 
any  further  spedtications.  A  will  devising 
lands  "not  only  to  the  said  (devisee)  but  to 
the  heirs  of  his  body"  creates  an  estate  taU 
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which,  by  reason  of  Comp.  Laws  1897,  {  8785, 
abolishing  estates  tail  is  an  estate  in  fee 
simple  in  the  devisee.  Rhodes  v.  Bouldi'y, 
101  N.  W.  206,  207,  138  Mich.  144. 

A  conveyance  to  a  grantee  and  to  the 
heics  of  her  body,  reciting  that  if  she  should 
die  without  issue  then  the  lands  should  re- 
vert to  the  grantor's  h^rs  at  law,  created  an 
^'estate  tall,"  and  vested  in  the  grantee  a 
life  estate  only,  under  Sand.  &  H.  Dig.  {  700, 
proYiding  that  when  by  the  common  law  any 
person,  who  would  become  seised  in  fee  taU 
of  any  lands  or  tenements  by  virtue  of  a 
conveyance,  such  person,  instead  of  being 
or  becoming  seised  thereof  in  fee  tall,  shall 
be  adjudged  to  be  seised  for  life  only,  and 
that  the  remainder  shall  pass  in  fee  simple 
absolute  to  the  person  to  whom  the  estate 
tail  would  have  first  passed,  according  to 
the  course  of  the  common  law.  Black  v. 
Webb,  80  S.  W.  367,  368,  72  Ark.  336. 

Testatrix  bequeathed  to  her  executor  not 
less  than  ^,500' nor  more  than  $10,000  for 
the  sole  use  of  her  sons  for  life,  then  to  her 
grandchildren,  to  be  theirs  when  they  reached 
21,  the  grandchildren  to  have  their  father's 
part,  and  if  any  died  before  such  age  or  con- 
dition fulfilled,  without  brothers  or  sisters, 
his  share  should  go  to  testatrix's  surviving 
grandchildren  of  proper  age  on  condition  ful- 
filled; the  Intent  being  to  protect  part  of 
testatrix's  estate  for  the  benefit  of  her  own 
children  while  they  lived,  then  for  her  own 
fiesh  after  they  were  gone.  Held,  that  the 
limitation  of  the  trust  created  an  executory 
devise,  and  was  therefore  not  within  Code 
1906^  f  2765,  prohibiting  estates  talL  Thorn* 
as  ▼.  Thomas,  53  Sooth.  630,  632,  97  Mlsa 
697. 

ESTATE  TO  BE  KEPT  TOGETHEK 

'   See  When  instate  is  to  be  kept  Together. 

ESTHETIC 

See  Matbeac 

ESTIMATE 

See  Containing  by  Estimate. 

The  word  "estimate"  precludes  accuracy, 
and  its  ordinary  meaning  is  to  calculate 
roughly  or  to  form  an  opinion  from  imperfect 
data,  and  the  word  "estimate"  has  no  more 
certainty  than  the  term  "about'*  or  "more  or 
less."  Bautovitch  v.  Great  Southern  Lumber 
Co.,  56  South.  1026,  1027,  129  La.  857,  Ann. 
Oas.  lOlBB,  848  (citing  3  Words  and  Phrases, 
p.  2498). 

"Estimate,"  as  defined  by  Webster,  is  to 
"Judge  and  form  an  opinion  of  the  value  of, 
from  imperfect  data;  •  •  •  to  fix  the 
worth  of  roughly  or  In  a  general  way."  Na- 
tional Mut.  Fire  Ins.  Co.  v.  Duncan,  98  Paa 
634,  637,  44  Colo.  472,  20  L.  R.  A.  (N.  S.)  340. 

The  word  "estimate,"  in  Rev.  St  1809, 
{  5858,  providing  that,  before  the  council  shall 


make  any  contract  for  building  bridges,  side- 
walks, or  sewers,  an  "estimate"  of  the  cost 
thereof  shall  be  made  by  the  dty  engineer, 
or  other  proper  officer,  and  submitted  to  the 
council,  and  no  contract  shall  be  entered  into 
for  any  such  work  for  a  price  exceeding  the 
"estimate,"  does  not  mean  a  correct'  state- 
ment of  the  cost  of  such  work  but  an  ap- 
proximation of  such  cost.  The  filing  of  a 
statement  that  the  cost  of  a  sewer  would  not 
exceed  a  certain  amount  does  not  comply 
with  the  statute.  City  of  Boonville  v.  Rog- 
ers (Mo.)  101  S.  W.  1120, 1122. 

The  term  "estimates"  is  not  an  appro- 
priate expression  to  indicate  the  determina- 
tion of  the  cost  of  past  construction;  hence 
the  plans  and  estimates  of  cost  which  the 
board  of  supervisors  is  directed  to  procure 
under  San  Francisco  Charter,  art  12,  {  3,  on 
receipt  of  a  petition  for  the  purchase  of  a 
pubUc  utility,  are  those  of  the  original  con- 
struction and  not  those  of  the  past  construc- 
tion or  completion  of  existing  utilities  owned 
by  any  other  corporation.  O'Connell  v.  Be- 
han,  124  Paa  1038, 1042,  19  CaL  App.  111. 

A  contract  for  street  paving  required  the 
work  to  be  done  as  a  whole,  and  not  in  sec- 
tions^  according  to  spedflcations  under  the  di- 
rection of  the  city's  engineer.  The  notice  to 
bidders  and  specifications  alone  provided  for 
payment  on  semimonthly  estimates  as  the 
work  progressed,  with  a  retention  of  10  per 
cent,  on  each  "approximate  estimate."  The 
contract  also  provided  that  tbe  contractor 
should  be  responsible  for  any  work  until  its 
completion  and  final  acceptance,  and  that  the 
acceptance  should  not  relieve  the  contractor 
of  any  obligation  to  do  reliable  work  pre- 
viously described.  Held,  that  the  word  "ap- 
proximate" was  tautologically  used  to  ac- 
centuate the  word  "estimate,"  which  was  not 
to  be  construed  as  a  final  mathematical  as- 
certainment of  what  was  set  forth,  and  hence 
the  acceptance  of  sections  of  the  work  by 
the  dty  engineer  and  issuance  of  approximate 
estimates  tbereon  to  the  contractor  did  not 
bar  the  city's  right  to  dei)end,  when  sued  for 
the  balance  due  under  the  contract,  on  the 
ground  that  the  work  in  the  sections  estimat* 
ed  did  not  constitute  a  compUance  with  the 
specifications.  City  of  Greensboro  v.  South- 
em  Pav.  &  Const  Co.,  168  Fed.  880,  882,  94 
C.  C.  A.  292. 

A  dty  engineer's  written  report  to  a  dty 
ooundl  that,  "in  compliance  with  my  duty  as 
such  engineer,  I  have  computed  the  cost  of 
paving,  •  •  •  and  find  that  the  work 
should  be  done  at  a  cost  not  to  exceed  |1.47 
per  square  yard,"  is  a  sufilcient  compliance 
with  Rev.  St  1899,  §  5858,  subd.  8,  which  re- 
quires a  dty  engineer's  estimate  of  the  cost 
of  paving  before  any  contract  is  made;  the 
word  "estimate"  meaning  the  fixing  of  tbe 
worth  or  value  roughly  or  in  a  general  way, 
sometimes  from  imperfect  data.  City  of 
Boonville  ex  rel.  Cosgrove  v.  Stephens,  t4X 
S.  W.  nil,  1116,  238  Mo.  339. 
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Where  the  estimate  of  the  cost  of  the 
construction  of  a  sewer  totaled  In  gross  a 
specified  sum,  and  the  details  thereof  were  of 
service  only  as  speciflcations  of  the  particular 
work  to  be  done,  and  a  bid  for  the  work  to- 
taled a  less  sum,  though  the  price  of  some  of 
the  items  exceeded  the  estimate  thereof,  and 
the  amount  allowed  the  bidder  obtaining  the 
contract  for  the  work  was  less  than  the  bid, 
the  special  tax  bills  issued  for  the  cost  of  the 
work  were  not  void,  on  the  ground  that  the 
cost  of  the  work  exceeded  the  estimate,  with- 
in Rev.  St.  1909,  §  9407,  providing  that  no 
contract  shall  be  entered  into  for  any  work 
for  a  price  exceeding  the  estimate;  an  *'es- 
timate"  meaning  a  rough  calculation.  Gratz 
V.  City  of  Kirk  wood,  145  S.  W.  870,  873,  165 
Mo.  App.  196. 

An  account  for  building  materials  for  a 
dwelling,  filed  for  the  establishment  of  a  me- 
chanic's lien,  which  omits  to  show  the  prices 
charged  for  the  diflferent  items,  and  which, 
for  the  purpose  of  showing  that  the  materials 
were  contracted  for  at  a  gross  sum,  merely 
recites  "amount  of  estimate,  $450,"  is  insuffi- 
cient, under  Code  1904,  §  2476,  providing  that 
a  contractor,  to  perfect  a  lien,  must  file  an 
account  showing  the  amount  and  character 
of  the  work  done  or  materials  furnished,  the 
prices  charged  tiierefor,  etc.;  the  word  **e»- 
timate,"  defined  as  a  valuation  based  on  opin- 
ion and  roughly  made  from  imperfect  data, 
etc.,  not  conveying  the  idea  that  the  materials 
were  contracted  for  a's  an  entirety  at  the 
price  named.  Brown  &  Hoof  v.  Cornwell,  60 
8.  E,  623,  626,  108  Va.  129. 

The  original  estimates  for  the  constnic- 
tion  of  a  building  estimated  the  lumber  need- 
ed at  $1,400.  Considerable  of  the  lumber  in- 
cluded in  the  estimate  was  not  furnished,  and 
for  such  deficiency  $226.90  was  credited  back ; 
and  $900  was  also  credited  on  the  account  for 
cash  payment.  Held,  that  any  recovery  in 
excess  of  the  dlfl.'erence  between  $1,400  and 
the  sum  of  the  two  credits  was  excessive, 
though  the  parties  had  stipulated  that  $1,- 
390.06  worth  of  lumber  was  furnished  under 
the  '^estimate,"  since  the  word  "estimate,"  as 
used  In  the  stipulation,  referred  to  the  orig- 
inal estimate,  and  not  to  extras  that  may 
have  been  furnished,  and  hence  recovery  for 
extras  by  reason  of  the  stipulation  was  not 
warranted.  Moorer  v.  Leland  Lumber  Co., 
48  South.  621,  622,  95  Miss.  503. 

Where  defendant  in  writing  agreed  to 
pay  for  lumber  to  be  famished  for  a  building 
a  certain  sum  "on  basis  of  your  estimate," 
the  word  "estimate,"  taken  In  its  ordinary 
meaning  excludes  the  idea  of  an  exact  de- 
tailed schedule  of  material,  not  to  be  increas- 
ed or  diminished  as  the  building  progressed, 
but,  on  the  contrary  was  an  approximate  cal- 
culation of  the  lumber  required.  MlUs-Carle- 
ton  Co.  Y.  Huberty,  95  N.  B.  383,  384,  84  Ohio 
St.  81. 

Where  a  policy  of  life  Insurance  provides 
that,  on  the  surrender  of  the  policy,  the  in- 


sured may  withdraw  in  cash  the  full  amount 
of  the  surrender  value,  and  there  is  attached 
thereto  a  table  of  surrender  values,  headed 
''Illustration  of  the  value  calculated  under 
this  policy,"  such  table  cannot  be  regarded 
as  a  mere  '^estimate,"  but  must  be  construed 
as  a  part  of  the  agreement  Sweetland  v. 
Banker's  Life  Ins.  Co.,  106  N.  Y.  Supp.  627, 
730. 

The  word  "estimated,"  In  a  state  statute 
imposed  an  annual  tax  on  the  capital  stock 
of  a  corporation  estimated  on  its  last  report, 
carries  with  it  the  idea  of  valuation  rather 
than  of  mathematical  apportionment.  It  sug- 
gests that  the  property  reported  by  the  cor- 
poration is  to  be  thorbasls  on  which  the  as- 
sessors shall  make  their  valuation,  so  that 
the  tax  is  "estimated"  on  that  property  rather 
than  fixed  by  mere  process  of  multiplication 
or  division.  Powers  v.  Detroit,  G;  H.  &  M. 
Ry.  Co.,  26  Sup.  Ct.  556.  559,  201  U.  S.  543. 
50  li.  Ed.  860. 

As  opinion 

To  "estimate"  the  amount  of  work  done 
means  to  form  an  opinion  from  imi>erfect 
data,  comparison,  or  experience,  to  calculate 
roughly,  or  to  rate;  and  an  "estimate"  in- 
volves an  exercise  of  judgment  in  determin- 
ing the  amount,  importance,  or  magnitude  of 
things  with  their  other  exterior  relations. 
O'Hehir  v.  Central  New  England  R.  Co.,  13T 
N.  Y.  Supp.  627,  633,  152  App.  Dlv.  677. 

A  witness'  ^'opinion"  as  to  damages  to 
property  from  the  construction  of  a  railroad 
is  synonymous  with  "estimate,"  and  an  es- 
timate of  value,  as  well  as  of  damages,  may 
be  made  by  one  familiar  with  the  facts  who 
states  the  facts  upon  which  he  bases  his  "es- 
timate." Wray  v.  KnoxvlUe,  L.  F.  ft  J.  R. 
Co..  82  S.  W.  471.  474,  113  Tenn.  544. 

In  a  conveyance  or  contract  for  convey- 
ance of  land,  the  statement  of  the  quantity 
conveyed  as  "estimated"  "does  not  afford  a 
shield  against  liability  for  false  representa- 
tions." Boddy  V.  Henry,  101  N.  W.  447,  452, 
126  Iowa,  31. 

ESTIMATED  REVENUE 

The  words  "estimated  revenue,"  as  used 
i^  the  Baltimore  city  charter,  providing  that 
in  case  of  any  surplus  arising  in  any  fiscal 
year  by  reason  of  an  excess  of  income  re- 
ceived from  the  estimated  revenue  over  ex- 
penditures for  such  year  the  surplus  shall  be 
passed  to  the  commissioners  of  finance,  to  be 
credited  to  the  general  sinking  fund,  do  not 
include  a  loan  authorized  by  the  dty  to  be 
procured  for  the  purpose  of  extending  the 
water  service  and  constructing  a  reservoir. 
Callaway  v.  City  of  Baltimore,  57  Atl.  661, 
663,  99  Md.  315. 

The  expression  "estimated  excess  of  rev- 
enues," in  Act  No.  32,  p.  39,  of  1902,  is  used 
in  its  ordinary  sense,  and  it  is  a  sufficient 
compliance  with  the  provisions  of  that  stat- 
ute (to  the  effect  that  "no  dedication  of  fu- 
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ture  reyenues  shall  be  made  wUcta  alone,  or 
with  other  prior  dedications  in  force,  shall 
exceed  the  estimated  excess  of  reyennes,'* 
etc.)  that  a  police  Jury,  In  good  faith,  though 
not  necessarily  by  ordinance,  and  not  neces- 
sarily for  publication,  makes  an  estimate  of 
the  future  reyenues  (predicated  upon  the 
rates  of  taxation  and  expenditure),  which, 
with  reasonable  oertalnty,  will  show  the  pro- 
spective existence  of  the  surplus  appropriated 
or  dedicated;  and  this,  in  any  given  case  re- 
quiring it,  the  courts  will  presume  to  have 
been  done,  unless  there  is  proof  to  the  con- 
trary. Murphy  v.  Police  Jury.  St,  Mary  Par- 
ish, 42  South.  979,  982,  118  La.  401. 

E8TIMATEB  WCIOHT 

"Estimated  weight''  is  the  means  of  as- 
certaining the  weight  by  a  standard  flx'^d 
and  adopted  by  dealers  in  structural  steel. 
For  example,  steel  columns,  girders,  and  oth- 
er connections  necessary  for  the  steel  part 
of  a  structure,  according  to  their  dimen- 
sions, are  given  a  standard  weight  by  man- 
ufacturers and  dealers  In  such  materials. 
Hale  Bros.  v.  MlUiken,  90  Pac.  365,  369,  5 
CaL  App.  344. 


As  yaluatlon,  see  Valuatioii, 

ESTOPPEL 

See  Quasi  Estoppel. 

"Accordirc  to  my  Lord  Coke,  an  estop- 
pel Is  that  which  'shuts  a  man*s  mouth  from 
speaking  the  truth.'     With  this  forbidding 
introduction  a  principle  Is  announced  which 
lies  at  the  foundation  of  all  fair  dealing  be- 
tween man  and  man,  and  without  which  It 
would  be  Impossible  to  administer  law  as  a 
system.     The  harsh  words  which  the  very 
learned  commentator  upon  Littleton  uses  in 
giving  a  definition  of  this  principle  are  to  be 
attributed  to  the  fact  that  before  his  day  'the 
scholastic   learning   and   subtle   disquisition 
of  the  Norman  lawyers  (in  the  language  of 
Blackstone)  had  tortured  this  principle  so 
as  to  make  it  the  means  of  great  Injustice; 
and  the  object  of  my  Lord  Coke  was  to  de- 
nounce the  abuse  which  he  says  had  got  to 
be  **a   very  cunning  and  curious  learning" 
and  '*was  odious,"  and  thereby  restore  the 
principle  and  make  it  subserve  its  true  pur- 
pose as  a  plain,  practical,  fair,  and  neces- 
sary rule  of  law.'     ESstoppels  must  be  mu- 
tual ;   that  is,  if  one  side  is  bound,  the  other 
must  be.    It  only  includes  parties  and  privies, 
and  does  not  extend  to  a  stranger."    AUred 
V.  Smith,  47  S.  E.  597,  599,  135  N.  C.  443,  05 
L.  B.  A.  924  (quoting  Armfield  v.  Moore,  44 
N.  C.  157). 

The  word  "estoppel"  Is  sometimes  used 
to  indicate  the  existence  of  an  ordinary  prior 
paramount  right  in  the  absent  party,  or  a 
general  rule  of  law,  or  to  indicate  the  con- 
rluziive  effect  of  a  Judgment,  or  to  express 


the  rule  that  courts  will  not  enforce  a  de- 
mand contrary  to  public  morals,  Or  the  rule 
of  equity  that  he  who  commits  iniquity  shall 
not  have  equity,  or  that  suitors  who  invoke 
relief  from  equity  must  come  into  court  with 
clean  hands;  but  it  applies  to  matters  of 
fact,  though  one  has  been  said  to  be  estopped 
from  setting  up  a  right  under  the  Constitu- 
tion or  to  take  inconsistent  legal  proposi- 
tions. Chicago,  St  P.,  M  &  O.  By.  Co.  v. 
Douglas  County,  U4  N.  W.  511,  514,  134  Wis. 
197.  14  L.  B.  A.  (N.  S.)  1074. 

An  '^estoppel"  is  a  bar  which  precludes 
a  person  from  denying  the  truth  of  a  fact 
which  has.  In  contemplation  of  law,  become 
settled  by  the  act  of  the  party  himself,  ei- 
ther by  conventional  writing  or  by  represen- 
tations express  or  implied,  in  pais.  If  a  per- 
son by  his  conduct  induces  another  to  be- 
lieve in  the  existence  of  a  particular  state 
of  facts,  and  the  other  acts  thereon  to  his 
prejudice,  the  former  is  estopped  as  against 
the  latter  to  deny  that  that  state  of  facts 
does  in  truth  exist  Stevenson  Co.  v.  Bethea, 
61  S.  E.  99,  103,  79  S.  0.  478  (citing  16  Cyc. 
p.  679 ;  Lites  y.  Addison,  3  S.  E.  214,  27  8. 
C.  226). 

"Estoppel,"  as  predicated  upon  the  max- 
im that  no  one  can  be  heard  alleging  his 
own  turpitude,  is  a  doctrine  which  forms 
part  of  the  policy  of  the  law  by  reason  of 
its  recognition  by  the  courts,  but,  as  the  law 
itself  is  paramount  as  to  its  t>ollcy,  it  fol- 
lows that,  in  matters  concerning  which  it 
speaks  definitely.  It  cf^nnot  be  controlled  by 
an  estoppel  which  is  but  the  creature  of  its 
creature,  and  that  such  an  estoppel  cannot  be 
given  the  effect  of  subordinating  the  law  and 
the  policy  of  the  law  as  declared  by  the  law 
Itself,  to  the  will  or  infirmity  of  the  citizen. 
Ackerman  y.  Lamer,  40  South.  581,  586,  116 
La.  lOL 

An  "estoppel"  Is  that  which  concludes 
and  shuts  a  man's  mouth  from  speaking  the 
truth,  where  to  permit  him  to  .speak  would 
allow  a  departure  from  fair  dealing  and  ren- 
der it  Impossible  to  administer  law  as  a  sys- 
tem. Beaufort  County  Lumber  Co.  v.  Price, 
56  S.  B.  684,  685,  144  N,  C.  50  (citing  Arm- 
field  y.  Moore,  44  N.  O.  157). 

There  are  three  kinds  of  "estoppel," 
namely,  by  matter  of  record,  by  matter  of 
writing,  and  by  matter  In  pals.  The  ground 
of  holding  a  matter  of  record  to  act  as  an 
estoppel  is  that  a  record  imports  such  abso- 
lute verity  that  no  person  against  whom  it  is 
producible  shall  be  permitted  to. Impeach  it 
Where  the  sureties  on  an  oflBclal  bond  have 
been  sued  for  a  specific  breach,  and  a  Judg- 
ment is  entered  therefor,  but  not  for  the  pen- 
alty of  the  bond,  and  the  Judgment  Is  paid, 
the  state  cannot  thereafter  sue  the  same 
sureties  for  breaches  not  alleged  when  the 
first  suit  was  brought  State  v.  Saudlfer, 
46  S.  E.  1006,  1008,  68  S.  C.  204. 
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**An  'estoppel*  may  be  defined,  in  a  gen- 
eral sense,  to  be  a  preclusion  of  a  person  to 
deny  the  truth  of  a  fact  which  has  been 
admitted  or  determined  under  circumstances 
of  solemnity,  such  as  by  matter  of  record, 
or  by  deed,  or  which  has,  by  an  act  in  pais, 
Induced  another  to  believe  and  act  upon  to 
his  prejudice."  The  Attorney  General,  by 
making  public  bills  and  certifying  that  they 
are  correct,  on  which  he  receives  warrants 
by  which  he  .draws  money  from  the  state 
treasury,  which  bills  begin,  "To  moneys  con- 
tracted for,  advanced  and  paid  out  by  me 
•  •  ♦  in  the  discharge  of  duties  •  •  • 
on  account  of  legal  expenses  of  the  Insurance 
department,"  and  contain  items  for  services 
rendered  by  plaintiff,  ia  not  estopped,  in  an 
action  against  him.  for  such  money  had  and 
rec^ved,  to  assert  that  plaintiff  did  not  ren- 
der part  of  the  services  and  had  been  paid 
for  the  oth^ra  Bicholson  v.  Moloney,  63  N. 
E.  188,  190,  ld5  lU.  576  (citing  Hefner  T. 
Vandolah,  67  IlL  620,  11  Am  Bep.  39). 

ESTOPPEXi  BT  DEED 

An  "estoppel  by  deed"  is  a  bar  preclud- 
ing a  party  to  a  deed  and  his  privies  from 
asserting,  as  against  the  other  party  and  his 
privies,  any  title  in  derogation  of  the  deed, 
or  from  denying  the  truth  of  any  material 
tSLCt  therein;  and  a  grantor  cannot  assert, 
to  defeat  the  grantee's  title,  that  grantor  had 
no  title  at  the  time  of  the  conveyance;  nor  can 
he  deny  the  deed  its  full  operation  as  such. 
Simmons'  Adm'r  ▼•  Simmons,  150  S.  W.  69, 

61,  150  Ky.  85. 

# 

An  "estoppel  by  deed"  la  a  preclusion 
against  competent  parties  to  a  valid  sealed 
contract  and  their  privies  to  deny  its  force 
by  any  evidence  of  inferior  solemnity.  Pe- 
dro v.  Pedro,  127  N.  Y.  Suw).  997,  990,  71 
Misc.  Rep.  296. 

There  is  a  distinction  between  "estoppel 
by  deed,"  commonly  luiown  as  technical  es- 
toppel, and  estoppel  in  pais  or  equitable  es- 
toppel, arising  from  act  and  conduct  The 
latter  estoppel  may  be  given  in  evidence  un- 
der a  plea  of  the  general  issue.  Dickson  v. 
New  York  Biscuit  Co.,  71  N.  B.  1058,  1068, 
211  111.  468  (citing  German  Fire  Ins.  Go.  of 
Peoria  v.  Grunert,  U2  111.  68,  1  N.  B.  113; 
Mann  v.  Oberne,  15  111.  App.  35;  Welland 
Canal  Co.  v.  Hathaway,  8  Wend,  [N.  Y.]  483, 
24  Am.  Dec.  51). 

ESTOPPEIi  BT  JVDGKEHT 

See  Res  Adjudicata. 

ESTOPPEIi  BT  RECORB 

There  is  a  distinction  between  "estop- 
pel by  record,"  commonly  known  as  techni- 
cal estoppel,  and  estopjpel  in  pais  or  equita- 
ble estoppel.  Dickson  v.  New  York  Biscuit 
Co.,  71  N.  E.  1058,  1068,  211  111.  4C8  (citing 
German  Fire  Ins.  Co.  of  Peoria  v.  Grunert, 
112  lU.  68,  1  N.  B.  113 ;  Mann  v.  Oberne,  15 


111.  App.  36;    Welland  Canal  Co.  v.  Hatha- 
way, 8  Wend.  [N.  Y.]  483,  24  Am.  Dec.  51). 

E8TOFFEL  BT  VERDICT 

Where  a  specific  ftict  or  question  has 
been  adjudicated  in  a  suit,  and  the  same 
fact  or  question  is  put  in  issue  in  a  subse- 
quent suit  between  the  same  parties,  the  de- 
termination in  the  former  suit  is  conclu- 
sive on  the  parties  In  the  latter  suit,  without 
regard  to  whether  the  cause  of  action  is  the 
same  In  both  suits  or  not;  and  this  species 
of  estoppel  is  known  to  the  law  as  an  "es- 
toppel by  verdict,"  and  is  equally  available 
to  a  plaintiir  in  support  of  his  action  as  when 
offered  by  a  defendant  as  a. matter  of  de- 
fense. A  judgment  of  the  probate  court  al- 
lowing a  party  an  award  as  a  widow  of  a 
decedent  is  conclusive,  in  a  proceeding  by 
her  for  assignment  of  dower,  and  homestead 
on  the  validity  of  her  marriage  to  decedent, 
as  against  his  heirs,  where  the  heirs  api>ear- 
ed  before  the  probate  court  and  contested 
the  award  on  the  ground  of  the  alleged  in- 
validity of  the  marriage.  '  Potter  v.  Clapp, 
68  N.  B.  81,  84,  203  IlL  592,  06  Am.  St*  Hep. 
322. 

A  judgment  on  the  merits  in  a  case  is 
an  absolute  bar  to  a  subsequent  action  con- 
cluding parties  not  only  as  to  every  matter 
which  was  offered  and  received  to  sustain 
or  defeat  the  action  or  demand,  but  as  to 
any  other  admissible  matter  which  might 
have  been  offered  for  that  purpose;  but, 
where  the  second  action  between  th^  same 
parties  Is  on  a  different  claim,  the  judgment 
in  the  prior  action  operates  as  an  "estop- 
pel" only  as  to  those  matters  in  issue  or 
points  controverted,  on  the  determination 
of  which  the  finding  or  verdict  was  render- 
ed. Baldwin  v,  Hanecy,  68  N.  E.  560,  562, 
204  111.  281  (citing  Cromwell  v.  Sac  County, 
94  U.  S.  351.  24  L.  Ed.  195;  Riverside  Co.  v. 
Townshend,  9  N.  E.  65, 120  IlL  9). 

BSTOPPEI.  nr  PAIS 


««1 


In  the  broad  sense  of  the  term,  'estop- 
pel' is  a  bar  which  precludes  a  person  from 
denying  the  truth  of  a  fact  which  has,  in 
contemplation  of  law,  become  settled  by  the 
facts  and  proceedings  of  Judicial  or  legisla- 
tive officers,  or  by  the  act  of  the  party  him- 
self, either  by  conventional  writing  or  by 
representations,  expressed  or  implied  in  pais. 
An  'estoppel'  arises  where  a  man  has  done 
some  act  which  the  policy  of  the  law  will 
not  permit  him  to  gainsay  or  deny."  Pol- 
lock V.  Pegues,  51  S.  Ew  514,  521,  72  S.  C. 
47  (quoting  and  adopting  definition  in  Green- 
leafs  Evidence,  a  4 ;  16  Cyc.  p.  679). 


<o 


'Equitable  estoppel"  is  the  effect  of  the 
voluntary  conduct  of  a  party  whereby  he 
is  absolutely  precluded,  both  at  law  and  in 
equity,  from  asserting  rights  which  might 
perhaps  have  otherwise  existed,  either  of 
property,  of  contract,  or  of  remedy,  as 
against  another  person,  who  has  in  good 
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faith  relied  upon  such  conduct,  and  has  been 
led  thereby  to  change  hia  position  for  the 
worse,  and  who,  on  his  part,  acquires  some 
corresponding  right,  ^ther  of  property,  of 
contract,  or  of  remedy.  The  conduct  must 
be  done  with  the  intehtion,  or  at  least  with 
the  expectation,  that  it  will  be  acted  upon 
by  the  other  party,  or  under  such  circum- 
stances that  it  is  both  natural  and  probable 
that  it  will  be  so  acted  upon.  Holt  v.  Holt, 
102  Paa  187,  195,  23  Okl.  639  (quoting  and 
adopting  2  Pom.  Eq.  Jur.  U  804,  805) ;  Mem- 
phis Consolidated  Gas  &  Electric  Co.  v.  Simp- 
son,  103  S.  W.  788,  790,  118  Tenn.  532  (quot- 
ing and  adopting  the  definition  in  2  Pom.  Eq. 
Jur.  f  804);  Porter  v.  Goudawaard,  127  N.  W. 
295,  297,  162  Mich.  158;  MiUer  ▼.  Ahrens, 
163  Fed.  870.  876. 

'*The  following  elements  must  be  present 
in  order  to  constitute  an  'estoppel'  by  con- 
duct: (1)  There  must  have  been  a  representa- 
tion or  concealment  of  material  facts.  (2) 
The  representation  must  have  been  made 
with  knowledge  6t  the  facts.  (3)  The  party 
to  whom  it  was  made  must  hare  been  igno- 
rant of  the  matter.  (4)  It  must  have  been 
made  with  the  intention  that  the  other  paiv 
ty  would  act  upon  it.  (6)  The  other  party 
must  have  been  induced  to  act  upon  it"  Dye 
V.  Crary,  85  Pac.  1038,  1040,  13  N.  M.  439. 
9  L.  R.  A.  (N.  S.)  1136  (quoting  and  adopt- 
ing definition  in  Bigelow,  Estop.  [4th  Ed.] 
445;  1  BouY.  Law  Diet  [Rawle's  Ed.]  695; 
citing  And.  Law  Diet.,  16  (3yc  pp.  722,  726); 
Musconetcong  Iron  Works  ▼.  Delaware,  L. 
&  W.  B.  Ck).,  76  Atl.  971,  972,  78  N.  J.  Law, 
717,  20  Ann.  Ca&  178  (citing  Central  R.  Co. 
of  New  Jersey  v.  MacOartney,  68  N.  J.  Law, 
165,  52  AtL  575);  Walker  T.  Ehresman,  113 
N.  W.  218,  220,  79  Neb.  775 ;  Grlce  v.  Wood- 
worth,  80  Pac.  912,  916,  10  Idaho,  459,  69 
L.  R.  A.  584,  109  Am.  St  Rep,  214  (quoting 
and  adopting  definition  in  16  Cyc.  p.  726); 
Penn  v.  Rhoades,  100  S.  W.  288,  289,  124 
Ky.  798  (quoting  and  adopting  definition  in 
16  Cyc.  p.  726);  Supreme  Tent  Knights  of 
Maccabees  of  the  World  v.  Stensland,  68  N.  E. 
1098,  1100,  206  111.  124,  99  Am.  St  Rep.  137; 
Boddie  T.  Bond,  70  S.  E.  824,  826,  154  N.  O. 
359;  Ergenbrlght  y.  Henderson,  82  Pac.  524, 
525,  72  Kan.  29;  Osbum  v.  Ct  of  Honor, 
133  S.  W.  87,  90,  152  Mo.  App.  652;  Fayter 
V.  North,  83  Pac.  742,  753,  30  Utah,  156,  6 
Lu  R.  A.  (N.  S.)  410  (citing  16  Cyc.  p.  726); 
Lewis  V.  Brown,  87  S.  W.  704,  705,  39  Tex. 
dr.  App.  139;  Schott  v.  Linscott,  103  Pac. 
997,  999,  80  Kan.  536;  Miller  v.  Ahrens, 
163  Fed.  870,  876;  Town  of  Sapulpa  v.  Sa- 
pulpa  OU  ft  Gas  Co.,  97  Pac.  1007,  1011,  22 
Okl.  347  (citing  4  Am.  &  Eng.  Dec.  Eq.  267, 
268);  Bragdon  v.  McShea,  107  Pac.  916, 
918,  26  Okl.  35;  Harrison  v.  McReynolds, 
82  a  W.  120,  125,  183  Mo.  533  (quoting  Big- 
elow, Estop.  [3d  Ed.]  484);  State  v.  Port- 
land (General  Electric  Co.,  95  Pac.  722,  731, 
52  Or.  502. 

2  WDS.&  P.2n  SsB.— 22 


'*The  important  and  primary  grouAd  of 
estoppel  by  matter  in  pais  is  that  it  would 
be  fraud  in  a  party  to  assert  what  his  pre- 
vious conduct  had  denied,  when  on  the  faith 
of  that  denial  others  have  acted."  Spence  v. 
Renfro,  78  S.  W.  597,  598,  179  Mo.  417  (citing 
Rice  V.  Bunce,  49  Mo.  231,  8  Am.  Rep.  129 ; 
Campbell  v.  Johnson,  44  Mo,  247;  Chouteau 
V.  Goddln,  39  Mo.  229,  90  Am.  Dec,  462;  Tay- 
lor V.  Zepp,  14  Mo.  482,  55  Am.  Dec.  113; 
Newman  v.  Hook,  37  Mo.  207,  90  Am,  Dec. 
378);  Dechenbach  v.  Rlma,  78  Pac.  666,  667, 
45  Or.  500;  Tennent  v.  Union  Cent  Life  Ins. 
Co.,  112  S.  W.  754,  762,  133  Mo,  App.  345; 
State  V.  Mutual  Life  Ins.  Co.  of  New  York, 
93  N.  B.  213,  222,  175  Ind,  59,  42  L.  R.  A. 
(N.  S.)  256;  Dreyfus  v.  W.  A.  Gage  &  Co., 
36  South.  248,  250,  84  Miss.  219. 

The  indispensable  elements  of  an  "es- 
toppel" are  ignorance  of  the  party  who  in- 
vokes the  estoppel,  a  representation  by  the 
party  estopped  which  misleads,  and  an  inno- 
cent and  deleterious  change  of  position  in 
reliance  upon  tbat  representation.  Williams 
V.  Neely,  134  Fed.  1,  11,  67  C.  C.  A.  171,  69 
L.  R.  A.  232. 

"An  'estoppel*  is  where  a  man  is  conclud- 
ed by  his  own  act  or  acceptance  to  say  the 
truth."  Where  a  party  by  his  statements  as 
to  matters  of  fact,  or  as  to  his  intended 
abandonment  of  existing  rights,  designedly 
Induces  another  to  change  his  conduct  or  al- 
ter his  condition  in  reliance  upon  them,  he 
cannot  be  permitted  to  deny  the  truth  of  his 
statements  or  enforce  his  rights  against  his 
declared  intention  of  abandonment  Rich- 
ards V.  Shepherd,  49  South.  261,  159  Ala.  663 
(quoting  and  adopting  definition  given  in  Ed- 
mundson  v.  Montague,  14  Ala.  370). 

An  "estoppel  in  pais"  is  grounded  on  the 
principle  that  no  man  shall  construct  a  right 
on  his  own  wrong ;  and  whatever  a  man  has 
said  or  implied  wrongfully  to  his  own  advan- 
tage, he  is  bound  by  when  it  may  turn  to  his 
disadvantage,  however  false  it  may  be  In 
fact.  El  Paso  &  S.  W.  R.  Co.  v.  Elchel  &  Wei- 
kel,  130  S.  W.  922,  940. 

An  "estoppel  in  pals"  is  conduct  intend- 
ed and  calculated  to  induce,  and  in  fact  In 
ducing,  another  person  to  alter  his  condition, 
so  that  it  would  be  a  fraud  on  him  to  allow 
the  other  person  to  take  an  inconsistent  at- 
titude to  his  detriment  Scharfenberg  v. 
Town  of  New  Decatur,  47  South.  95,  96,  .155 
Ala.  651. 

"The  doctrine  of  an  'estoppel  in  pais*  is 
that  where  a  party,  by  conduct  or  words, 
represents  one  state  of  facts,  knowing  or  in- 
tending that  the  other  party  will  or  shall  rely 
upon  them  as  true,  and  shape  his  conduct 
by  them,  which  representations  are  untrue, 
the  party  making  them  shall  not  thereafter 
be  allowed  to  show  their  untruth  or  contra- 
dict the  statement  of  fact  by  which  he  in- 
duced the  action  of  the  other  party.  It  is 
essential  to  the  application  of  Uie  rule  that 
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the  pa^  to  whom  the  statement  is  made 
shall  rely  upon  it  and  shape  his  conduct 
thereby."  Reisman  v.  Silver,  95  N.  T.  Supp. 
483,  484,  48  Misc.  Rep.  399. 

"Estoppel  in  pais"  is  applied  to  preclude 
a  party  from  maintaining  by  evidence  that 
which  he  has  before  expressly  or  tacitly  de- 
nied, or  disproving  that  which  he  has  before 
expressly  or  tacitly  admitted,  when  the  other 
party  has  acted  upon  the  faith  of  the  admis- 
sion or  denial  in  such  a  manner  that  he  will 
be  injured  unless  the  same  is  held  conclusive. 
Shapley  v.  Abbott,  42  N.  Y.  443,  447,  1  Am. 
Rep.  548. 

To  constitute  "estoppel  in  pais"  it  is  es- 
sential that  the  defendant  should  by  word  or 
act  have  represented  the  fact  to  be  different 
from  what  he  now  attempts  to  show  it  to  have 
been.  Mere  disappointment  in  expectation 
or  breach  of  promise  or  covenant  relating  to 
the  future  cannot  constitute  an  "estoppel  in 
pais."  Illinois  Life  Ins.  Co.  v.  Tully,  174 
Fed.  355,  365,  98  O.  C.  A.  259  (quoting  and 
adopting  Jackson  v.  Allen,  120  Mass.  64,  79). 

"Ah  'estoppel  in  pais'  is  defined  as  a 
right  arising  from  acts,  admissions,  or  con- 
duct, which  have  induced  a  change  of  posses- 
sion in  accordance  with  the  real  or  apparent 
Intention  of  the  party  against  whom  they  are 
alleged."  Wither  v.  Kansas  City  Sub.  Belt 
R.  Co.  (Mo.)  126  S.  W.  432,  439  (citing  Gray 
V.  Gray,  83  Mo.  106). 

The  principle  of  "estoppel  in  pais"  is 
"that  one  person  cannot  assume  a  position 
in  his  business  relations  with  another,  In  re- 
spect to  a  transaction  of  a  pecuniary  nature 
upon  which  such  other,  acting  reasonably, 
has  a  right  to  rely,  and,  after  such  other  has 
so  acted,  change  his  position  to  that  other's 
prejudice,  and  obtain  judicial  aid  to  enable 
him  to  effectuate  his  fraudulent  purpose." 
Welch  V.  Fire  Ass'n  of  Philadelphia,  98  N.  W. 
227,  229,  120  Wis.  456. 

An  "estoppel"  Is  a  preclusion  of  a  person 
to  assert  a  fact  which  has  been  admitted  or 
determined  under  circumstances  of  solemni- 
ty, or  which  he  has  by  an  act  in  pals  induced 
another  to  believe  and  act  upon  to  his  prej- 
udice. Robinson  v.  City  of  Vicksburg,  54 
South.  858,  859,  99  Miss.  439. 

To  constitute  "estoppel,"  the  person 
sought  to  be  estopped  must  do  some  act  or 
make  some  admission  with  an  intention  of 
influencing  the  conduct  of  another,  or  that  he 
had  reason  to  believe  would  influence  his  con- 
duct, and  which  act  or  admission  is  incon- 
sistent with  the  claim  he  specifically  pro- 
poses to  make.  The  other  party,  too,  must 
have  acted  upon  the  strength  of  such  ad- 
mission or  conduct.  Madson  v.  Spokane 
Valley  Land  &  Water  Co.,  82  Pac.  718,  719, 
40  Wash.  414,  6  L,  R.  A.  (X.  S.)  257  (citing 
New  York  Rubber  Co.  v.  Rothery,  14  N.  E. 
269,  107  N.  Y.  310,  1  Am.  St.  Rep.  822;  Rig- 
ney  v.  Tacoma  Light  &  Water  Co.,  38  Pac. 
147,  9  AVash.  576,  26  L.  R.  A.  425). 


"Lord  Coke  says :  'An  "estoppel"  Is  where 
a  man  is  concluded  by  his  own  act  or  accept- 
ance to  say  the  truth.'  The  principle  is  that 
the  acts  and  admissions  of  a  party  operate 
against  him  in  the  nature  of  an  'estoppel,' 
where  in  good  conscience  and  honest  dealing 
he  ought  not  to  be  permitted  to  gainsay  them. 
This  is  called  an  estoppel  in  pais.  As  a  gen- 
eral rule  a  party  will  be  concluded  from  de- 
nying his  own  acts  or  admissions  which  were 
expressly  designed  to  Influence  the  conduct  of 
another,  and  did  so  influence,  and  when  such 
denial  will  operate  to  the  injury  of  the  latter." 
Welland  Canal  Co.  v.  Hathaway  (N.  Y.)  8 
Wend.  480,  483,  24  Am.  Dec.  51;  Dezell  t. 
Odell  (N.  Y.)  3  Hill,  215,  38  Am.  Dec.  628; 
Ray  V.  McMurtry,  20  Ind.  307,  83  Am.  Dec. 
322,  ♦  ♦  ♦"  Memphis  Consol.  Gas  & 
Electric  Co.  v.  Simpson,  103  S.  W.  788,  790, 
118  Tenn.  532  (quoting  and  adopting  the  defi- 
nition in  Ridgway  v.  Morrison,  28  Ind.  201) ; 
Rogers  v.  Portland  &  B.  St.  Ry.,  60  AtL  713, 
714,  100  Me.  86,  70  L.  R.  A.  574. 

The  doctrine  of  "equitable  estoppel"  or 
"estoppel  in  pais"  is  that  a  party  may  be  pre- 
cluded by  his  acts  or  conduct  from  asserting 
a  right  to  the  detriment  or  prejudice  of  an- 
other party  who,  entitled  to  rely  on  such  con- 
duct, has  acted  upon  it  Draper  v.  Oswego 
County  Fire  Relief  Ass'n,  82  N.  E3.  755,  756. 
190  N.  Y.  12. 

The  essential  elements  which  must  unite 
to  create  an  equitable  estoppel  by  conduct 
are  that  a  party  in  good  faith  relied  upon  the 
representations  or  conduct  of  the  other  par- 
ty, and  thereby  was  led  into  such  a  course  of 
conduct  that  he  will  be  substantially  preju- 
diced if  the  other  be  petroitted  to  repudiate 
his  former  action  or  representation.  O'Don- 
nell  V.  McCann,  75  Ati.  999,  1005,  77  N.  J. 
Eq.  188. 

To  constitute  estoppel  In  pais,  the  party 
against  whom  it  is  sought  to  be  enforced 
must  have  made  some  representation,  the 
eflfect  of  which  would  be  to  influence  the  con- 
duct of  the  one  seeking  to  enforce  the  es- 
toppel and  inducing  him  to  so  change  his  po- 
sition as  to  materially  injure  him,  if  the  par- 
ty mak&g  the  representation  is  allowed  to 
deny  its  truth.  Pope  v.  Ferguson,  83  Ati. 
353,  354,  82  N.  J.  Law,  566. 

An  "estoppel"  "may  consist  of  a  waiver 
by  which  the  plaintiff  has  foregone  or  aban- 
doned a  previously  subsisting  and  valid  cause 
of  action."  Webber  v.  Ingersoll,  104  N.  W. 
600,  601,  74  Neb.  393. 

An  estoppel  involves  the  idea  that  a  per- 
son has  failed  to  speak  when  it  was  his  duty 
to  speak,  so  that  he  will  not  be  allowed  to 
speak  when  he  desires  so  to  do.  Dudley  v. 
Strain  (Tex.)  130  S.  W.  778,  784, 

The  doctrine  of  "equitable  estoppel"  is 
based  upon  the  theory  that  the  party  to  be 
estopped  has  made  some  misrepresentation 
which  has  misled  the  other  party,  and  which 
it  would  be  inequitable  to  permit  him  to  deny. 
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Falls  City  Lumber  Co.  t.  Watkins,  90  Pac. 
884,  886,  53  Or.  212. 

The  doctrine  of  estoppel  in  pais  has  no 
application  where  everything  is  equally 
known  to  both  parties  or  the  party  sought  to 
be  estopped  was  ignorant  of  the  facts  out  of 
which  his  rights  sprung,  or  where  the  other 
party  was  influenced  by  the  acts  pleaded  as 
an  estoppel.  Miller  y.  Ahrens,  163  Fed.  870, 
877  (quoting  3  Words  and  Phrases,  p.  2500). 

The  doctrine  of  "estoppel  In  pais"  is  an 
equitable  doctrine  originally  applied  to  pre- 
vent an  advantage  to  be  taken  of  strict  legal 
rights,  and  the  equities  of  the  particular 
facts  must  control  In  applying  it.  Hilton  v. 
Sloan,  108  Pac  689,  694,  37  Utah,  359. 

An  "estoppel  in  pais"  is  not  applicable  to 
infants.  Kirkham  v.  Wheeler-Osgood  Co.,  81 
Pac  869,  871,  39  Wash.  415,  4  Ann.  Cas.  532. 

Where  one  of  two  parties  must  lose,  the 
loss  should  faU  upon  the  one  whose  action  or 
conduct  has  induced  or  made  possible  such 
loss.  Pennypacker  y.  Latimer,  81  Pac  55,  57, 
10  Idaho,  625. 

Where  a  party  has  onoe  recognized  the 
existence  and  validity  of  a  contract,  he  can- 
not subsequently  set  up  a  technicality  and 
seek  to  avoid  its  binding  effect.  £iau  Claire 
Canning  Ca  v.  Western  Brokerage  Co.,  115 
IIL  App.  71,  79. 

The  doctrine  of  equitable  estoppel  should 
not  be  implied,  unless  in  any  given  case  all 
the  elements  exist  essential  to  create  such  es- 
toppel. Rogers  v.  Portland  &  B.  St.  By.,  60 
Ati-   713-715,  100  Me.  86,  70  L.  R.  A.  574. 


•*t 


'Whether  certain  acts,  misrepresenta- 
tions, or  silence  on  the  part  of  a  person  will 
raise  an  'equitable  estoppel'  against  him  from 
elainilng  title  to  real  property  depends  large- 
ly upon  the  circumstances  in  each  individual 
case,  and  such  a  plea  is  addressed  to  the 
conscience  of  the  trial  court,  whether  in  equi- 
ty and  good  conscience  he  should  be  allowed 
under  the  circumstances  to  set  up  and  estab- 
lish such  a  claim.  True,  such  an  estoppel 
may  be  raised  in  courts  of  law,  but  the  prin- 
ciple is  one  of  equity."  Dye  v.  Crary,  85 
Pac  1038,  1040,  13  N.  M.  439,  9  L.  R.  A.  (N. 
S.)  U36. 

Equitable  estoppel,  so  far  as  it  relates  to 
the  trial  of  title  to  land,  is  a  doctrine  by 
which  a  party  is  prevented  from  setting  up 
his  legal  title  because  he  has  through  his 
acts,  words,  or  silence  led  another  to  take  a 
position  in  which  the  assertion  of  the  legal 
title  would  be  contrary  to  equity  and  good 
consdenoe.  Coram  v.  Palmer,  58  South.  721, 
722,  63  Fla.  116. 

rrhe  authorities  establish  the  doctrine 
that  the  owners  of  land  may  by  an  act  in 
pals  preclude  himself  from  asserting  his  le- 
gal title,  but  it  is  obvious  that  the  doctrine 
should  be  carefftlly  and  sparingly  applied, 
and  only  on  the  disclosure  of  clear  and  sat- 
isfactory grounds  of  Justice  and  equity  it  is 


opposed  to  the  letter  of  statute  of  frauds,  and 
it  would  greatly  tend  to  the  insecurity  of 
titles  if  they  were  allowed  to  be  affected 
by  parol  evidence  of  light  or  doubtful  char- 
acter. To  authorize  the  finding  of  an  estop- 
pel in  pais  against  the  legal  owner  of  the 
land  there  must  be  shown,  we  think,  either 
actual  fraud  or  fault  or  negligence  equivalent 
to  fraud  on  his  part  in  concealing  his  title,  or 
that  he  was  silent  when  the  circumstances 
would  impel  an  honest  man  to  speak."  No 
definition  of  an  **equitable  estoppel"  can  well 
be  formulated  that  will  include  all  cases  that 
should  properly  come  within  its  purview. 
Clark  V.  Hlndman,  79  Pac.  56,  60,  46  Or.  67. 

As  a  general  rule,  if  a  man  knowingly 
suffers  another  to  purchase  and  expend  mon- 
ey on  land  under  an  erroneous  opinion  of 
title,  though  he  does  it  passively  by  looking* 
on,  without  making  known  his  claim,  he  shall 
not  afterwards  be  permitted  to  exercise  his 
legal  right  against  that  person.  This  rule 
is  especially  applicable  where  the  owner  has 
encouraged  the  parties  to  deal  with  each  oth- 
er in  such  sale  and  purchase.  'To  constitute 
an  'estoppel*  by  misrepresentation  or  conceal- 
ment of  facts,  certain  prerequisite  f^cts  must 
be  proved.  As  fraud  is  not  presumed,  but 
when  charged  must  be  strictly  proved,  the 
authorities  uniformly  hold  that  the  evidence 
to  establish  the  essential  elements  of  an  es- 
toppel by  conduct  or  misrepresentation  must 
be  clear,  precise,  and  unequivocal.  And  it 
has  been  held  that  this  rule  should  be  strict- 
ly applied  where  the  estoppel  is  invoked 
against  a  claim  to  real  estate.  The  doctrine 
is  opposed  to  the  letter  of  the  statute  of 
frauds  and  would  greatly  tend  to  the  insecur- 
ity of  titles  If  they  were  allowed  to  be  affect- 
ed by  parol  evidence  of  light  and  doubtful 
character.  It  is  held  that  the  facts  necessa- 
ry to  work  an  estoppel  must  appear  affirma- 
tively." Pollock  V.  Pegues,  51  S.  E.  514,  521, 
72  S.  C.  47  (clang  2  Pom.  Eq.  Jur.  §  803). 

Ai  Available  in  law 

''Estoppels  by  matter  in  pais,  as  distin- 
guished from  estoppels  by  record  or  deed, 
are  sometimes  called  'equitable  estoppels,*  be- 
cause they  originated  in  courts  of  equity. 
But  it  is  not  meant  by  this  that  they  are 
not  available  in  courts  of  law,  or  are  cogniz- 
able only  in  courts  of  equity.  Such  estoppels 
were  early  recognized  in  courts  of  law,  and 
came  to  be  so  readily  and  freely  sustained 
as  matter  of  defense  at  law  that  it  is  nei- 
ther necessary  nor  permissible  to  resort  to 
equity  for  the  mere  purpose  of  obtaining  the 
benefit  of  such  an  estoppel,  when  there  is 
not  otherwise  a  ground  of  equitable  jurisdic- 
tion." Anglo-American  Land,  Mortgage  & 
Agency  Co.  v,  Lombard,  132  Fed.  721,  733,  68 
C.  C.  A.  89  (citing  Barnard  v.  German-Ameri- 
can Seminary,  13  N.  W.  811,  49  Mich.  444; 
Vermont  Copper  Mining  Co.  v.  Ormsby,  47  Vt 
709,  713 ;  Martin  v.  Maine  Cent  Ry.  Co.,  21 
Atl.  740,  83  Me.  100;  Drexel  v.  Berney,  7 
Sup.  Ct  1200,  122  U.  S.  241,  253,  30  L.  Ed. 
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1219;  Dickerson  v.  CJolgrove,  100  U.  S.  678, 
584,  25  Ia  Ed.  618 ;  Kirk  v.  Hamilton,  102  U. 
S.  68,  76,  78,  26  L.  Ed.  79 ;  Wehrman  v.  Con- 
kin,  15  Sup.  Ct  129,  155  U.  S.  314,  327,  39 
Ia  Ed.  167;  Bigelow,  Estop.  [4tli  Ed.]  pp. 
543,  544;  2  Herm.  Estop.  {§  1297,  1298). 

"Estoppels  in  pals  are  called  equitable 
estoppels,  not  because  their  recognition  is  pe- 
culiar Uk  equitable  tribunals,  but  because 
they  arise  upon  facts  which  render  their  ap- 
plication in  the  protection  of  rights  equita- 
ble and  just"  The  defense  of  equitable  es- 
toppiel  is  as  available  at  law  as  in  equity. 
Hoge  y.  Fidelity  Loan  ft  Trust  Co.,  48  S.  E. 
494,  495,  103  Va.  1  (quoting  Barnard  v.  Ger- 
man American  Seminary,  13  N.  W.  811,  49 
Mich.  444);  Ming  T.  Olster,  92  S.  W.  898, 
900,  195  Mo.  460  (quoting  and  adopting  defi- 
nition in  16  Cyc  p.  682). 

An  "estoppel  in  pals"  establishes  rights 
and  determines  remedies,  and  it  is  of  equita- 
ble origin  though  applicable  In  courts  of  law, 
and  its  office  is  to  show  what  equity  and 
good  conscience  requires  under  the  partic- 
ular circumstances  of  a  case,  irrespective  of 
what  might  be  the  legal  rights  of  the  par- 
ties. Holmes  v.  Brooks,  80  Atl.  773,  774,  84 
Conn.  512. 

"Estoppel  in  pais,"  like  waiver,  is  rec- 
ognized at  law  as  well  as  in  equity.  "Es- 
toppel in  pais"  and  waiver  are  in  insurance 
law  employed  as  synonymous  terms  and  us- 
ed indiscriminately.  German  American  Ins. 
Co.  V.  Hyman,  94  Pac.  27,  32,  42  Colo.  156, 
16  L.  R.  A.  (N.  S.)  77. 

"  'Estoppels  in  pais'  are  called  'equitable 
estoppels*  because  they  arise  upon  facts 
which  render  their  application,  in  the  protec- 
tion of  rights,  equitable  and  Just,  and  they 
are  just  as  readily  and  freely  recognized 
in  courts  of  law  as  in  courts  of  equity." 
Murphy  v.  Dafoe,  99  N.  W.  86,  89,  18  S.  D. 
42  (quoting  headnote  in  Barnard  v.  Qer.  Am. 
Sem.  13  N.  W.  811,  49  Mich.  444). 

"Estoppels  in  pais"  originated  in  equi- 
ty. They  stand  on  principles  of  refined  ethics 
and  were  always  ahead  of  equity  Jurisdic- 
tion. The  doctrine  was  merely  borrowed  by 
courts  of  law  as  a  convenience.  That  the 
law  has  been  enriched  and  enlarged  by  such 
borrowing  principle  ought  not  to  oust  courts 
of  equity  from  enforcing  the  ancient  princi- 
ples of  equity,  for  the  jurisdiction  of  equity 
often  runs  concurrently  with  that  of  law.  In 
proceedings  to  recover  land,  matter  consti- 
tuting an  estoppel  in  pais  may  be  relied  on 
by  defendants  as  an  equitable  counterclaim 
on  which  to  base  a  prayer  for  affirmative 
relief,  though  it  Is  also  a  sufficient  defense  at 
law  to  a  suit  in  ejectment.  Hubbard  v. 
Slavens,  117  S.  W.  1104,  1110,  218  Mo.  598. 

"Estoppel  In  pals,"  a  creation  of  equity, 
has  come  to  be  applied  at  law  as  well  as 
those  matters  of  estoppel  by  deed  or  record. 


Wright  T.  Williams    (Ky.)  77   S.   W.  1128, 
1129. 

Intent 

The  essential  and  necessary  elements  of 
an  "estoppel"  are  that  it  must  have  been 
made  with  the  intention  that  the  other  party 
should  act  on  it,  and  the  other  party  must 
have  been  induced  to  act  on  it.  Beaman  v. 
Stewart,  74  Pac.  342,  344,  19  Colo.  App.  222 
(citing  Patterson  y.  Hitchcock,  3  Colo.  533, 
536). 

"Estoppel"  precludes  a  person  from  de- 
nying what  he  has  said  of  the  implication 
from  his  silence  or  conduct  upon  which  an- 
other has  acted.  There  must  be  some  Intend- 
ed deception  in  the  conduct  or  declarations, 
or  such  gross  negligence  as  to  amount  to  con- 
structive fraud,  and,  in  respect  to  the  title 
of  real  property,  the  party  claiming  to  have 
been  influenced  by  the  conduct  or  declara- 
tions must  have  not  only  been  destitute  of 
knowledge  of  the  true  state  of  the  title, 
but  also  of  any  convenient  and  available 
means  of  acquiring  knowledge.  Crary  v. 
Dye,  28  Sup.  Ct  360,  362,  208  U.  8.  515, 
52  L.  Ed.  595. 

Conduct  creating  an  estoppel  may  l>e 
without  an  intention  to  deceive  or  mislead.  If 
sudi  as  to  induce  a  reasonable  man  to  act 
on  It  Globe' Nav.  Co.  v.  Maryland  Casual- 
ty Co.,  81  Pac  826,  829,  39  Wash.  299. 

,  In  the  absence  of  expressly  proved  fraud, 
"estoppel"  cannot  be  based  on  acts  or  con- 
duct of  the  party  sought  to  be  estopped, 
where  such  conduct  Is  as  consistent  with  hon- 
est purpose  or  with  an  abseiioe  of  negligence 
as  with  their  opposites.  Standard  Sanitary 
Mfg.  Co.  V.  Arrott,  135  Fed.  750,  757,  68  a  O. 
A.  388  (afSirming  Arrott  v.  Standard  Sani- 
tary Mfg.  Co.,  131  Fed.  457). 

If  a  person  by  his  *words  or  conduct  ex- 
pressly or  impliedly  represents  to  another 
that  a  certain  state  of  facts  exists,  and 
thereby  induces  the  other  to  act  in  reliance 
on  said  representation,  he  will  be  "estopped" 
to  deny  the  nature  of  the  truth  of  the  rep- 
resentation to  the  other's  prejuuice,  and  by 
the  application  of  this  doctrine  an  agency 
may  be  created  of  rights  by  estoppel,  irre- 
spective of  the  actual  intention,  and  even 
though  it  may  be  conceded  that  there  was  no 
agency  in  fact  If  a  person  knowingly  per- 
mits another  to  act  for  him  in  a  particular 
transaction,  or  otherwise  clothes  him,  ei- 
ther intentionally  or  by  negligence,  with  an 
apparent  authority  to  act  'for  him  therein,  he 
will  be  estopped  to  deny  the  agency  as 
against  third  persons,  who  in  good  faith,  and 
in  the  exercise  of  reasonable  prudence,  deal 
with  the  apparent  agent,  in  the  belief  that 
his  apparent  authority  is  real.  President, 
etc.,  of  City  Bank  of  New  Haven  v.  Thorp, 
64  Atl.  205,  209,  79  Conn.  194. 

It  is  unnecessary  to  create  an  estoppel 
that  the-  conduct  of  the  parties  should  be 


ESTOPPEL  IN  PAIS 


341 


ESTOPPEL  IN  PAIS 


characterized  by  intent  to  deceive.  Rogers 
T.  Portland  &  B.  St  Ry.,  60  Atl.  713-715,  100 
He.  8«,  70  L.  IL  A«  574. 

Kaowledse  liy  party  olaimine  benefit 

To  the  application  of  the  principle  of 
"equitable  estoppel,"  it  is  essential  that  the 
party  claiming  to  have  been  influenced  by 
the  conduct  or  declarations  of  another  to 
his  injury  was  himself  not  only  destitute  of 
knowledge  of  the  state  of  facts,  but  also 
destitute  of  any  available  means  of  acquiring 
such  knowledge,  and  a  party  setting  up  an 
estoppel  must  have  acted  In  reliance  on 
the  conduct  or  representations  of  the  party 
sought  to  be  estopped,  and  one  who  was  cog- 
nizant of  the  facts  of  a  claim  to  the  premis- 
es is  charged  with  knowledge  of  the  equi- 
ties arising  out  of  such  facts.  Gallagher  v. 
Northrup,  74  N.  E.  711,  712,  215  111.  563  (cit- 
ing 16  Cyc.  p.  738). 

The  truth  concerning  facts  relied  in  to 
create  an  "estoppel"  must  be  unknown  to  the 
party  claiming  the  benefit  of  the  estoppel  at 
the  time  of  the  conduct  creating  the  estop- 
pel. Holt  V.  Holt,  102  Pac  187,  195,  23  Okl. 
639  ;  Pond  v.  Pond's  Estate,  65  Atl.  97,  98,  79 
Vt.  352,  8  L.  R.  A.  (N.  S.)  212. 

To  constitute  estoppel,  there  must  be 
want  of  knowledge  of  the  matter  in  issue  on 
the  part  of  the  party  reljdng  on  the  estop- 
pel. Indianapolis  Traction  &  Terminal  Co. -v. 
Henby  (Ind.)  97  N.  B.  313,  317;  Campbell 
V.  Golden  Cycle  Min.  Co.,  141  Fed.  610,  616, 
73  C.  C.  A.  260. 

To  create  an  estoppel  the  conduct,  rep« 
resentations  or  silence  of  the  person  claimed 
to  be  estopped  must  be  made  in  the  presence 
of  a  person  having  no  knowledge  of  the  true 
state  of  the  facts,  and  who  did  not  have  the 
same  means  of  ascertaining  the  truth,  as  did 
the  other  party.  Rogers  v.  Portland  &  B.  St 
Ry.,  00  Atl.  713-716,  100  Me.  86,  70  L  R.  A. 
574. 

Kaowledse  hj  yarty  to  be  eitopped 

The  facts  r^ied  on  to  create  an  "es- 
toppel" must  be  known  to  the  party  estop- 
ped at  the  time  of  his  conduct,  or  at  least 
the  circumstances  must  be  such  that  knowl- 
edge of  them  is  necessarily  imputed  to  him. 
Holt  V.  Holt,  102  Paa  187,  195,  23  Okl.  639. 

To  constitute  equitable  estoppel,  the  false 
i^resentation  or  concealment  must  have 
been  made  or  done  knowingly  by  the  party 
estopped,  and  his  conduct  relied  upon  and 
acted  upon  by  the  one  claiming  an  estoppel 
to  his  injury.  Freeland  v.  Williamson,  119 
8.  W.  560,  564,  220  Mo.  217. 

An  indispensable  element  of  an  "equita- 
ble estoppel"  is  knowledge  and  misrepresen- 
tation of  facts  by  the  parties  to  be  estopped. 
Campbell  v.  Golden  Cycle  Min.  Co.,  141  Fed. 
610,  616,  73  C.  a  A  260. 

One  of  the  essential  elements  of  an  "es- 
toppel in  pais"  is  knowledge  of  the  facts  on 


which  the  estoppel  is  sought  to  be  predicat- 
ed. An  estoppel  in  pais  is  never  presumed, 
but  must -be  proved.  Crosthwaite  v.  Lebus, 
41  South.  853,  854,  146  Ala.  525. 

**The  ground  upon  which  an  estoppel 
proceeds  is  fraud,  actual  or  constructive,  on 
the  part  of  the  person  sought  to  be  estop- 
ped." "Estoppel"  by  acquiescence  in  silence 
is  founded  on  knowledge  and  assent;  and, 
unless  the. party  against  whom  the  estoppel 
invoked  knew  all  the  material  facts,  there 
is  no  estoppel.  Tennent  v.  Union  Cent  Life 
Ins.  Co.,  112  S.  W.  754,  761,  133  Mo.  App.  345 
(citing  and  adopting  2  Herm.  Estop.  }  944 ; 
Jones,  Pledges  [2d  Ed.]  }|  647b-743;  Hay- 
ward  V.  Eliot  Nat.  Bank,  96  U.  S.  611,  24  L. 
Ed.  885 ;  Hill  v.  Finlgan,  19  Pac.  494,  77  Oal. 
267,  11  Am.  St  Rep.  279;  Downer  v.  Whit- 
tier,  11  N.  E.  585,  144  Mass.  448;  Earle  v. 
Grant,  14  R.  I.  228). 

Iiegal  estoppel  distinguished 

While  at  common  law  estoppel  was 
founded  on  deeds  and  records  of  courts,  equi- 
table estoppel  arises  out  of  the  fact^  and 
circumstances.  Carruthers  v.  Whitney,  105 
Pac  831,  833,  56  Wash.  327,  134  Am.  St  Rep. 
1114. 

"Estoppels"  by  matter  in  pais,  as  dis- 
tinguished from  estoppels  by  record  or  deed, 
are  sometimes  called  "equitable  estoppels" 
because  they  originated  in  courts  of  equity, 
but  they  are  also  fully  cognizable  in  courts 
of  law.  Anglo-American  Land,  Mortgage  & 
Agency  Co.  v.  Lombard,  132  Fed.  721,  733,  68 
0.  C.  A.  89. 

There  is  a  distinction  between  estoppel 
by  deed  or  record,  commonly  known  as  "tech- 
nical estoppel,"  and  estoppel  in  pals,  or  "eq- 
uitable estoppel,"  arising  from  act  or  conduct 
The  latter  estoppel  may  be  given  In  evi- 
dence under  a  plea  of  the  general  issue. 
Dickson  v.  New  York  Biscuit  Co.,  71  N.  E. 
1058,  1068,  211  ni.  468  (citing  German  Fire 
Ins.  Co.  of  Peoria  v.  Grunert,  1  N.  B.  113, 
112  111.  68;  Mani>  v.  Oberne,  15  111'.  App.  35; 
Welland  Canal  Co.  v.  Hathaway  [N.  X.]  8 
Wend.  483,  24  Am.  Dec  51). 

Pre jndioe  to  party  clalmtug  benefit 

One  to  invoke  the  doctrine  of  estoppel 
in  pals  must  show  that  he  was  misled  to 
his  prejudice  by  the  conduct  of  which  he 
complains.  Yellowstone  County  v.  First 
Trust  &  Savings  Bank  of  Billings,  128  Pac. 
596,  599,  46  Mont  439. 

** 'Equitable  estoppel'  is  defined  as  a 
right  arising  from  acts,  admissions,  or  con- 
duct which  have  induced  a  change  of  po- 
sition in  accordance  with  a  real  or  apparent 
intention  of  the  party  against  whom  they 
are  alleged.  Dye  v.  Crary,  85  Pac.  1038, 1040» 
13  N.  M.  439,  9  L.  R.  A.  (N.  S.)  1136  (quot- 
ing and  adopting  definition  in  Blgelow,  Es- 
top. [4th  Ed.]  445). 

Estoppel  Is  a  rule  of  law  which  prevents 
a  party  from  *  asserting  his  right  when  he 
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has  so  conducted  himself  that  it  would  be 
contrary  to  equity  and  good  conscience  for 
him  to  allege  and  prove  the  truth.  His  con- 
duct need  not  be  such  as  to  deceive  or  mis- 
lead, but  his  acts,  declarations,  or  silence 
must  be  of  such  a  character  as  to  have  the 
natural  effect  of  influencing  the  person  to 
whom  they  are  addressed  to  do  or  not  to  do, 
to  his  detriment,  what  he  would  not  have 
otherwise  done.  Holt  v.  New  England  Tele- 
phone &  Telegraph  Co.,  85  AtL  159,  160,  110 
Me.  10. 

To  create  an  "estoppel  by  conduct,"  the 
party  sought  to  be  estopped  must  have  caus- 
ed the  other  party  to  occupy  a  more  disad- 
vantageous position  than  that  which  he 
would  have  occupied,  except  for  such  con- 
duct. North  British  &  Mercantile  Ins.  Co.  v. 
Robinett  &  Green,  72  S.  E.  668,  672,  112  Va. 
754. 

To  constitute  an  estoppel  in  pais,  the 
party  claiming  such  estoppel  should  have 
proceeded  upon  the  admission,  or  declaration, 
or  statement,  or  whatever  it  may  be  to  his 
prejudice.  Acklin  v.  Parker,  29  Ohio  Cir.  Ct 
R.  625,  626. 

"Estoppel  en  pais"  arises  only  where 
the  other  party  has  been  led  to  change  his 
position.  Des  Allemands  Lumber  Co.  v. 
Morgan  City  Timber  Co.,  41  South.  332, 
347,  117  La.  1;  Campbell  v.  Golden  Cycle 
Min.  Co.,  141  Fed.  610,  616,  73  C.  C.  A.  260 ; 
Powers  V.  Wells,  91  N.  B.  717,  720,  244  111. 
558;  Cartun  v.  Myers,  82  Atl.  14,  78  N. 
J.  Eq.  803 ;  Dent  v.  Smith,  92  Pac.  307,  308, 
76  Kan.  381. 

An  "estoppel  In  pais,"  on  the  ground  of 
fraud,  is  personal  to  the  particular  creditor 
defrauded,  and  does  not  pass  the  property  so 
as  to  inure  to  the  benefit  of  creditors  gener- 
ally. "To  constitute  such  an  estoppel,  a  par- 
ty must  have  designedly  made  an  admission 
inconsistent  with  the  defense  or  claim  which 
he  proposes  to  set  up  and  another  party  have, 
with  his  knowledge  and  consent,  so  acted  on 
that  admission  that  he  will  be  injured  by 
allowing  the  admission  to  be  disproved ;  and 
this  injury  must  be  coextensive  with  the  es- 
toppel." Ellison  V.  Ganiard,  79  N.  E.  450, 
457,  167  Ind.  471  (quoting  and  adopting  defi- 
nition in  Audenried  v.  Betteley,  5  Allen  [87 
Mass.]  382,  81  Am.  Dec.  755) ;  Marlon  Trust 
Co.  V.  Bennett,  82  N.  E.  782,  786,  169  Ind.  346, 
124  Am.  St  Rep.  228  (quoting  and  adopting 
the  definition  in  Audenried  v.  Betteley,  5 
AUen  [87  Mass.]  382,  81  Am.  Dec.  755). 

Under  Civ.  Code  1895,  §  5150,  an  essen- 
tial element  of  every  "estoppel  in  pais"  Is 
that  the  person  Invoking  the  estoppel  has 
acted  thereon  to  his  injury  and  hurt,  and 
one  Invoking  the  conduct  of  another  as  an 
estoppel  in  pais  must  show  that  he  has  acted 
thereon  to  his  detriment,  or  has  been  hurt 
thereby,  before  he  can  successfully  urge  such 
conduct  as  an  estoppel  In  pals.  Hancock  v. 
King,  66  S.  E.  949,  950,  133  Ga.  734. 


There  can  be  no  "estoppel"  unless  some 
one  has  been  caused  to  act  to  his  injury 
or  hurt  by  the  conduct  of  the  party  uought 
to  be  estopped.  It  must  be  based  upon  fraud, 
actual  or  constructive.  Franklin  v.  Texas 
Savings,  etc.,  Inv.  Ass'n  (Tex.)  119  S.  W. 
1166,  1168. 

"To  constitute  an  'estoppel'  it  is  not 
sufficient  to  show  that  the  language,  acts, 
or  conduct  of  one  might  have  misled  a  party 
to  his  prejudice;  but  it  must  affirmatively 
appear  that  such  party  was  in  fact  misled  or 
induced  by  such  acts,  conduct,  or  language 
to  do  something  that  he  would  not  other- 
wise have  done  except  for  such  acts,  lan- 
guage, or  conduct"  McQueen  v.  Bank  of 
Edgemont,  107  N.  W.  208,  209,  20  S.  D.  37S 
(quoting  and  adopting  definition  in  Sutton 
V.  Consolidated  Apex  Min.  Co.,  89  N.  W.  1020, 
15  S.  D.  410). 

The  essence  of  "estoppel  in  pais,"  aris- 
ing from  misrepresentation  or  concealment 
of  material  facts,  is  that  the  party  relying 
on  the  estoppel  was  misled  to  his  prejudice, 
by  reason  of  the  silence  of  the  other  party, 
when  in  equity  and  good  conscience  he  ought 
to  have  spoken,  or  by  reason  of  the  affirma- 
tive acts  or  conduct  of  such  other  party. 
Kennedy  v.  Grand  Fraternity,  92  Pac.  971, 
976,  36  Mont  325,  25  L.  R.  A.  (N.  S.)  78. 

"In  order  to  create  an  'estoppel  in  pais,* 
the  party  pleading  it  must  have  been  misled 
to  his  injury;  that  is,  he  must  have  suffered 
a  loss  of  a  substantial  character  or  have  been 
induced  to  alter  his  position  for  the  worse 
in  some  material  respect."  Schwab  v.  Edge, 
64  Atl.  80,  81,  214  Pa.  602  (quoting  and  adopt- 
ing definition  in  16  Cyc.  p.  744). 

The  substance  of  estoppel  Is  the  induce- 
ment of  another  to  act  to  his  prejudice.' 
Steffens  v.  Nelson,  102  N.  W.  871,  873,  94 
Minn.  365. 

Where  one  by  his  conduct  induces  an- 
other to  act  on  the  supposition  that  certain 
conditions  exist,  he  will  not  be  heard  to  deny 
their  existence,  where  the  other  would  be 
prejudiced  by  such  deniaL  Anthes  v.  Schroe- 
der,  103  N.  W.  1072, 1073,  74  Neb.  172. 

In  order  that  a  person  may  have  a  stand- 
ing In  equity  to  claim  rights  against  another 
on  the  ground  of  estoppel,  he  must  show  that 
he  changed  his  position  reasonably  relying  on 
the  conduct  of  such  person  so  that  If  the  lat- 
ter were  allowed  to  change  his  attitude  he 
would  thereby  be  prejudiced.  McDougald  v. 
New  Richmond  Roller  Mills  Co.,  103  N.  W. 
244,  247,  125  Wis.  121. 

Ratification  distingnialied 

The  distinction  between  "ratification" 
and  "estoppel  in  pais"  is  that  In  the  former 
case  the  party  is  bound  because  of  his  inten- 
tion, assent,  or  ratification  in  fact,  while  In 
the  latter  he  is  bound,  notwithstanding  there 
was  no  such  Intention,  because,  unless  the 
law  treated  him  as  legally  bound,  the  other 
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party  would  be  prejudiced  and  defrauded  by 
his  conduct  Stiebel  v.  Halgney,  119  N.  Y. 
Supp.  455,  458, 134  App.  Dlv.  516. 

The  substance  of  "estoppel**  Is  the  In- 
ducement to  another  to  act  to  his  prejudice, 
and  is  distinguished  from  ratification  in  that 
the  latter  is  confirmation  after  conduct.  Stef- 
fens  V.  Nelson,  102  N.  W.  871,  873,  94  Minn. 
365  (quoting  Blgelow,  Estoppel  [5th  Ed.]  pp. 
456,457). 

Rallawoe  on  acts  or  representatioiMi 

In  order  for  one  to  be  estopped  by  his 
conduct,  the  other  party  must  have  relied 
thereon.  Scottish-American  Mortgage  Co.  y. 
Bunckley,  41  South.  502,  503,  88  Miss.  641, 
117  Am.  St  Rep.  763  (citing  Pom.  Bq.  Jur. 
{  805;  Houston  v.  Witherspoon,  '8  South. 
515,  68  Miss.  188,  190;  Hignite  v.  Hignlte, 
4  South.  345,  65  Miss.  417,-  7  Am.  St  Rep. 
6T3;  7  Ballard,  Real  Prop.  p.  40);  Reis- 
man  v.  Silver,  95  N.  Y.  Supp.  483,  484, 
4S  Misc.  Rep.  399;  Maryland  Telephone 
k  Telegraph  Co.  v.  Ruth,  68  Atl.  358,  361, 106 
Md.  644,  14  L.  R.  A.  (N.  S.)  427.  m  Am.  St. 
Rep.  506,  14  Ann.  Gas.  576;  Cartun  v.  Myers, 
S2  AtL  14,  19,  78  N.  J.  Eq.  303;  Dent  v. 
Smith,  92  Pac.  307.  308,  76  Kan.  381. 

'There  can  be  no  'estoppel*  unless  the 
party  alleging  it  relied  upon  the  representa- 
tiOD,  whether  in  words,  acts,  or  silence,  of  the 
party  to  be  estopped,  was  induced  to  act  by 
it.  and,  thus  relying  and  induced,  did  take 
s<^me  action.'*  Royce  v.  Carpenter,  66  Atl. 
SsS,  892,  80  Vt  37. 

One  cannot  be  held  to  have  reasonably 
relied  on  assarance  by  another  of  authority 
from  a  minor  to  bind  him  as  regards  a  sale 
of  bis  real  estate,  or  rely  on  a  mere  verbal  as- 
suranoe  of  such  authority  as  to  one  not  a 
minor,  where  opportunity  to  know  the  truth 
of  the  matter  is  open,  and  there  is  no  reason- 
able ground  for  not  dealing  with  the  owner 
himself.  McDougald  v.  New  Richmond  Rol- 
ler Mills  <3o.,  103  N.  W.  244,  247, 125  Wis.  121. 

The  doctrine  of  "equitable  estoppel"  or 
"estoppel  in  pais*'  Is  that  a  party  may  be 
precluded  by  his  acts  or  conduct  from  assert- 
ing a  right  to  the  detriment  or  prejudice  of 
another  party  who,  entitled  to  rely  on  such 
conduct,  has  acted  upon  it.  Draper  v.  0»- 
w^o  County  Fire  Relief  Ass'n,  82  N.  £.  755, 
756. 190  N.  y.  12. 

To  constitute  an  ''equitable  estoppel,'* 
there  must  have  been  not  only  a  false  repre- 
sentation or  concealment  of  the  facts,  but 
they  must  have  been  made  knowingly  by  the 
one  to  be  estopped,  and  believed  and  acted 
upon  by  the  one  claiming  the  estoppel.  Free- 
land  V.  Williamson,  119  S.  W.  560,  504,  220 
Mo.  217  idting  Blodgett  v.  Perry,  10  S.  W.  891, 
97  Mo.  272, 10  Am.  St  Rep.  307;  Scrutchflled 
T.  Sauter,  24  S.  W.  137,  119  Mo.  623). 


The  term  "equitable  estoppel  in  pais" 
signifies  an  est^pel  by  misrepresentation. 


Simmons*  Adm'r  v.  Simmons,  150  S.  W.  59. 
61, 160  Ky.  85. 

The  elements  essential  to  ''equitable  es- 
toppel,** or  estoppel  by  misrepresentation,  are: 
A  misrepresentation  of  a  material  fact  re- 
specting subject-matter  in  which  the  parties 
have  an  interest  or  are  dealing;-  the  existence 
of  a  legal  duty  by  the  party  sought  to  be  es- 
topped to  the  person  asserting  the  estoppel, 
whether  under  the  law  of  negligence  or  of  de- 
ceit; and  a  violation  of  the  daty  in  such  a 
manner  that  the  estoppel  asserter  could  main- 
tain an  action  for  damages.  Conway  Nat. 
Bank  v.  Pease,  82  AO.  1068,  1070,  76  N.  H. 
319. 

"Estoppel**  cannot  be  predicated  upon 
mere  promises,  expressions  of  intention,  ex- 
I)ectatlon,  hope,  or  belief.  "The  only  case  in 
which  a  representation  as  to  the  future  can 
be  held  to  operate  as  an  estoppel  Is  where  it 
relates  to  an  intended  abandonment  of  an  ex- 
isting right  and  is  made  to  influence  others, 
and  by  which  they  have  been  induced  to  act** 
Illinois  Life  Ins.  Go.  y.  Tully,  174  Fed.  355, 
365,  98  O.  G.  A.  259  (quoting  and  adopting 
Union  Mut  L.  Ins.  Go.  v.  Mowry,  96  U.  S.  547, 
24  L.  IkL  674). 

"The  principle  of  'equitable  estoppel*  or 
'estoppel  in  pais*  is  that  where  one  part^'  has, 
by  his  representations.  Induced  the  other  par- 
ty to  a  transaction  to  give  him  an  advantage, 
which  It  would  be  against  equity  and  good 
conscience  for  him  to  assert  he  would  not,  in 
a  court  of  Justice,  be  permitted  to  avail 
himself  of  that  advantage.  ♦  ♦  •  Insur- 
ance contracts  are  within  this  principle,  and 
equity  will  interpose,  not  only  in  cases  of 
fraud,  but  also  of  mistakes,  where  a  policy 
is  drawn  up  in  form  different  from  the  appli- 
cation, or  anything  is  omitted  which  it  is  the 
duty  of  the  company  to  insert  or  indorse  on 
the  instrument  ♦  •  •  The  doctrine  of 
equitable  estoppel  has,  especially  in  insurance 
cases,  been  extended  and  applied  at  law,  as 
well  as  in  equity,  by  adjudication  of  the 
courts  of  last  resort  in  many  other  states, 
and  the  current  and  weight  of  judicial  prece- 
dent and  authority  in  this  country  have  es- 
tablished the  proposition  that.  In  such  cases, 
the  estoppel  Is  equally  available  in  either 
tribunal.**  Continental  Ins.  Co.  v.  Reynolds, 
68  Atl.  277,  279,  107  Md.  96  (citing  National 
Fire  Ins.  Co.  of  Baltimore  v.  Crane,  16  Md. 
260,  77  Am.  Dec.  289;  Maryland  Fire  Ins.  Co. 
V.  Gusdorf,  43  Md.  506;  Union  Mut  L.  Ins. 
Co.  V.  Wilkinson.  80  U.  S.  [13  Wall.]  222,  20 
L.  Ed.  617). 

Estoppel  by  misrepresentation,  or  equita- 
ble estoppel,  is  the  effect  of  the  voluntary  con- 
duct of  a  party  whereby  he  Is  absolutely  pre- 
cluded, both  at  law  and  In  equity,  from  as- 
serting rights  which  might  perhaps  have 
otherwise  existed,  either  of  property,  of  con- 
tract, or  of  remedy,  as  against  another  person 
who  in  good  faith  reUed  upon  such  conduct 
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and  has  been  led  thereby  to  change  his  posi- 
tion for  the  worse,  and  who  on  his  part 
acquires  some  corresponding  right  either  of 
control  or  remedy.  Vallancey  v.  Hunt,  129 
N.  W.  455,  459,  20  N.  D.  579,  84  L.  B.  A. 

(N.  S.)  473. 

• 

The  doctrine  of  ''eQuitable  estoppel"  la 
based  on  the  ground  of  promoting  the  equity 
and  Justice  of  the  Individual  case,  and  It  Is 
not  to  be  carried  further  than  the  end  for 
which  the  estoppel  is  created.  A  person  who 
intentionally  or  by  culpable  negligence  Induc^ 
es  another  to  act  on  his  representations  is 
estopped  from  denying  the  truth,  and,  under 
the  circumstances  creating  the  estoppel,  rep- 
resentations made  by  words,  acts,  or  silence, 
when  duty  requires  the  party  to  speak,  are 
conclusively  presumed  to  be  true  as  against 
him  and  in  favor  of  the  i)erson  whom  he 
misled.  Cleveland,  C,  C.  &  St  L.  R.  Co.  v. 
Moore,  82  N.  E.  52,  61,  170  Ind.  328  (citing 
2  Herman,  Estoppel  and  Res  Judicata,  ||  782, 
749,  788). 

The  doctrine  of  "equitable  estoppel"  or 
estoppel  in  pais  involves  a  •question  of  legal 
ethics.  It  lies  at  the  foundation  of  morals, 
and  ''applies  whenever  a  party  has  made  a 
representation  by  word  or  conduct  which  he 
cannot  in  equity  and  in  conscience  prove  to 
be  false.*'  In  most  instances,  whether  the 
acts  or  admissions  shall  operate  as  an  estop- 
pel must  depend  upon  the  circumstances  of 
the  particular  case.  Where  a  mortgagee,  who 
loaned  money  on  the  security  of  a  mortgage 
of  real  property,  the  deed  to  which  the  mort- 
gagor had  forged,  was,  through  her  attorney, 
aware,  the  day  before  the  loan  was  made, 
that  the  owner  had  not  conveyed  his  land  to 
the  mortgagor,  she  and  her  attorney  could  not 
have  relied  on  a  previous  statement  of  the 
owner  that  he  had  sold  his  land  to  the  mort- 
gagor, and  the  owner  was  not  estopped  by  his 
statement  from  asserting  his  right  to  have 
the  mortgage  declared  void  as  a  cloud  on  his 
title.  Williams  v.  Ketcham,  77  N.  B.  285-288, 
37  Ind.  App.  506. 

Conduct,  declarations,  or  silence,  relied 
on  to  create  an  equitable  estoppel,  must  be 
made  to  or  In  tJie  presence  of  a  person  known 
to  have  an  interest  in  the  subject-matter, 
and  must  be  such  as  would  influence  the  con- 
duct of  the  person  to  whom  it  is  addressed. 
Rogers  v.  Portland  &  B.  St  Ry.,  60  Atl.  713- 
715,  100  Me.  86,  70  L.  R.  A.  674. 

Where  false  representations  are  made  by 
a  vendor,  the  application  of  the  doctrine  of 
equitable  estoppel  may  rest  on  the  principle 
that  one  who  by  representing  that  a  certain 
state  of  facts  exists  has  misled  another  is 
precluded  from  denying  the  truth  of  such 
representations  and  from  setting  up  a  claim 
Inconsistent  with  the  facts  as  represented. 
Weeterman  v.  Corder,  119  Pac.  868,  870,  86 
Kan.  239,  39  L.  R»  A«  (N.  SO  500,  Ann.  Cas. 
1913C,  6a 


"Estoppel  by  misrepresentation*'  general- 
ly involves  some  misrepresentation  of  a  past 
or  existing  fact  Hence,  generally  r^resen- 
tations  de  future  do  not  form  the  basis  of 
waiver  or  estoppel.  It  cannot  be  a  basis  for 
estoppel  to  assert  conditions,  in  a  fire  policy 
against  incumbering  the  property  without 
consent  written  on  the  policy,  that  insured, 
when  appl3^g  for  the  policy,  told  the  agent 
he  Intended  to  put  a  small  mortgage  on  the 
property,  as  he  did  after  obtaining  tlie  pol- 
icy, and  that  the  agent  told  him  this  would 
make  no  difference;  these  matters  not  relat- 
ing to  a  known  or  existing  fact,  but  to  some- 
thing intended  to  be  done  In  the  future.  Mc- 
carty y.  Piedmont  Mut  Ins.  Co.,  62  8.  £•  1,  2* 
81  S.  C.  162,  18  li.  B.  A«  (N.  S.)  729 

Silenoe 

"Silence"  is  a  species  of  conduct,  and  con- 
stitutes an  Implied  representation  of  the  ex-  ^ 
istence  of  lacts  in  question,  and  the  estoppel 
therefrom  is  accordingly  a  species  of  estop- 
pel by  misrepresentation.  When  silence  is  of 
such  character  and  under  such  circumstances 
that  it  would  become  a  fraud  on  the  other 
party  to  permit  the  silent  party  to  deny  what 
his  silence  has  Induced  the  other  to  believe 
and  act  upon,  it  will  operate  as  an  estoppel. 
Carmine  v.  Bowen,  64  AtL  932,  934,  104  Md. 
198,  9  Ann.  Cas.  1135. 

To  accomplish  an  "estoppel'*  by  Idlence 
or  acquiescence  it  must  appear:  B^rst,  that 
the  party  against  whom  the  "estoppel"  Is 
Invoked  has  stood  by  and  seen  the  other  par- 
ty committing  an  act  Infringing  upon  his 
rights ;  and,  second,  that  his  failure  to  speak 
has  Induced  the  i>erson  committing  the  act  to 
believe  that  he  assents  to  its  being  commit- 
ted. Crlsman  y.  Lanterman,  87  Pac  89,  92, 
149  Oa).  647,  117  Am.  St  Rep.  167  (citing 
Carpy  v.  Dowdell,  47  Pac.  695,  115  Cal.  677). 

Willfully  permitting  another  to  deal  with 
proi>erty  with  the  Intention  In  the  mind  of 
the  true  owner  to  actually  deceive  and  mis- 
lead Is  not  an  essential  element  of  ''estoppel.** 
If  one  man  knowingly,  though  he  does  it 
passively  by  looking  on,  suffers  another  to 
purchase  and  expend  money  on  land  under 
an  erroneous  opinion  of  titie  without  making 
known  his  claim,  he  shall  not  afterwards  be 
permitted  to  exercise  his  legal  right  against 
such  person.  An  instruction  on  such  estoppel 
was  not  erroneous  for  omitting  the  words  'In- 
tent or  design.*'  Lydl<^  v.  Gill,  94  N.  W.  109, 
112,  68  Neb.  273. 

For  the  silence  of  a  party  to  constitute 
an  estoppel  against  him,  the  party  In  whose 
favor  it  is  Invoked  must  have  been  misled  in- 
to doing  that  which  he  would  not  have  done 
otherwise.  Bragdon  v.  McShea,  107  Pac  916, 
919,  26  Okl.  35. 

There  is  a  species  of  estoppel  known  aa 
''estoppel  by  silence,"  which  arises  in  a  case 
where  a  person  who,  by  force  of  circumstanc- 
es, is  under  a  duty  to  another  to  speak  re- 
frains from  80  doing,  and  thereby  leads  the 
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other  to  believe  In  the  existence  of  a  state  *  Ing  circumstances,  may  run  into  waiver,  and 


of  facts,  in  reliance  upon  whidi  he  acts  to 
bis  prejudice.  Such  silence  constitutes  ac- 
quiescence, and  acquiescence  of  a  principal  in 
the  unauthorized  4Cts  of  his  agent  implies 
ratiiication.  Technically,  perhaps,  there  is 
this  distinction  between  ratiiication  by  si- 
lence and  §stopp^  arising  therefrom.    Ratl- 


liltewise  into  estoppel ;  '  but  each  has  its  own 
individuality.  "Waiver"  may  run  into  "estop- 
pel." Berwind-White  Coal  Min.  Co.  v.  Met- 
ropolitan S.  S.  Co.,  173  Fed.  806,  800. 

"  'Waiver*  is  sometimes  the  express  aban- 
donment of  a  right  More  frequently  it  is 
implied  from  acts  that  are  inconsistent  with 


licatlon  acta  by  conferring  the  necessary  pow- 1  ^^  continued  assertion.  ♦  ♦  ♦  'Estoppel' 
er  on  the  agent.  whUe  estoppel  acts  by  pre- 1  ^  ^^  y^^i^  ^^  j^a^^  interposed  for  the 
venting  the  denial  of  the  fact  that  the  agent  protectton  of  those  who  have  not  been  wise 
was  originally  clothed  with  the  necessary  :  ^^  g^.^^^^  ^^^^^^  ^  p^r^^^^.  themselves.  It 
power;  but,  by  whatever  name  it  may  be  i  ^  ^^  ^p^^j  grace  of  the  court,  authorized 
caUed,  its  effect  is  the  same.  W  here  a  phy- ;  ^^  permitted  to  preserve  equities  that  would 
sidan  employed  by  the  local  agent  of  a  rail-  otherwise  be  sacrificed  to  cunning  and  fraud." 
road  company  to  treat  an  injured  employe  joiuison  v.  ^tna  Ins.  Co.,  51  S.  B.  339.  341, 
reported  to  the  general  superintendent  that  ^  ^^^  ^^  ^^^  ^  g^  ^p  ^  (quoting  and 
he  had  been  so  employed,  it  was  a  question  'adopting  definition  in  Ostrander,  Fire  Ins.  § 
for  the  Jury  whether  the  railroad  was  estop-  t^^x 
ped  to  deny  ratification.    Hall  v.  !New  York, 

X.  H.  &  H.  R.  Co.,  65  AU.  278,  280,  27  B.  1.  '  Waiver  and  "estoppel."  as  applied  to  in- 
^5  ;  surance  law,  are  identical.    Hopkins  v.  North- 

*  An  "equitable  estoppel,"  bottomed  on  id-  i  rt^^/s^,^^-  ^'^  ^^  ^  ^**'  ^^^^'  ^^' 
lence,  arlse^  where  there  Is  not  only  a  dnty  |  as  .   u  . 

to  speak ;  but  where  silence  amounts  to  a  |  While  the  terms  "waiver**  and  "estop- 
l^pal  fraud  in  that  it  thereby  misleads  the  pel,"  as  appUed  to  the  law  of  insurance  con- 
otiier  party  ignorant  of  the  truth,  and  so  tracts,  are  usually  considered  as  synonymous, 
where  both  parties  Imow  the  truth,  there  can  yet  there  are  some  essential  differences  be- 
be  no  estoppel  by  silence.  Wingert  ▼.  Snouf-  tween  them,  as  a  waiver  Involves  the  act  or 
fer  &  Ford,  108  N.  W.  1035,  1040,  184  Iowa, :  conduct  of  one  of  the  parties  to  the  contract 
97.  ,  only,  and  is  the  intentional  relinquishment  of 

An  •'estoppel"  does  not  require  the  ele-  *  known  right,  and  does  not  necessarily  im- 
ment  of  designed  fftrad.  It  may  arise  from  ;  P^y  ^^^  ^^^  ^^^  ^^^^  misled  to  his  prejudice, 
silence  as  well  as  words,  where  there  is  a  i  while  an  estoppel  involves  the  act  or  conduct 
duty  to  speak,  and  the  party  on  whom  the  I  ^'  ^^  parties,  and  may  arise  where  there 
duty  rests  has  an  opportunity  to  speak  and,  1 1®  ^^  Intent  to  mislead,  and  also  Involves  the 
knowing  the  divumstances  requiring  him  to  naisleading  of  one  party  to  his  prejudice. 
B^eaK,  keeps  silent  Where  a  son,  who  was  Webster  v.  State  Mut  Fire  Ins.  Co.,  08  Atl. 
oogaged  in  the  mercantile  pursuit,  was  in- ;  ^"^®»  ^^f  ®^  ^^'  '^^* 

debted  to  his  father,  that  the  father  remained  i  That,  in  an  action  on  an  employer's  4ia- 
silent  at  an  interview  between  the  son  and.  bility  policy,  plaintiff  alleged  that  defendant 
one  of  the  son's  creditors,  in  which  the  cred-  "waived"  -the  right  of  objection  that  a  claim 
Itor  declared  that  he  would  extend  further  was  not  covered  by  the  policy,  did  not  i-estrict 
credit  to  the  son  if  he  would  make  a  disclo-  it  to  a  recovery  in  accordance  with  the  doc- 
sure  of  his  financial  standing  by  producing  trine  of  waiver,  if  the  facts  showed  an  estop- 
hls  bookSk  did  not  estop  the  father  to  assert  pel ;  the  terms  **walver"  and  "estoppel*'  be- 
his  claim  after  the  death  of  the  son,  in  the  ing  sometimes  loosely  used  interchangeably, 
absence  of  a  showing  that  the  son's  books  did  especially  with  reference  to  situations  arising 
not  disclose  an  indebtedness  due  the  father,  under  insurance  policies.  Humes  Const.  Co. 
In  re  Saunders,  113  N.  Y.  Supp.  251,  253,  129  '  v.  PhUadelphla  Casualty  Co.,  79  AU.  1,  3,  32 
App.  Div.  406  (citing  Thompson  v.  Simpson, '  R.  I.  246,  Ann.  Cas.  1912D,  906.  ' 

28  N.  E.  632, 128  N.  Y.  289).  j  ..„,  ■       ,.     ^       ^  ,,,.         u       «*  »_ 

'  '  Waiver"  of  a  right  or  benefit  may  be 

When  one  party  to  a  cause,  by  his  si-  established  by  the  actions,  declarations,  sc- 
ience when  it  was  his  duty  to  speak,  has  quiescence,  or  silence  of  a  party,  as  well  as 
naturally  induced  conduct  on  the  part  of  his  |  by  his  expressed  consent  and  approval.  It 
adversary,  he  is  estopped  to  take  advantage  may  be  said  to  occur  wherever  one  in  posses- 
of  any  act  or  omission  so  induced  to  the  lat-  sion  of  a  right  conferred  by  law  or  contract, 
ter's  disadvantage.  Fair  Haven  &  W.  R.  Co.  and  knowing  the  attendant  facts,  does  or 
V.  City  of  New  Haven,  60  AtL  651,  654,  77 ,  forbears  to  do  something  inconsistent  with 
Conn.  667 ;  Rogers  v.  Portland  &  B.  St.  Ry.,  the  right,  or  of  his  intention  to  rely  upon  it, 
60  AtL  713-716, 100  Me.  86,  70  Ia  R.  A.  574.       in  which  he  is  said  to  have  waived  it ;    and 


WalTer  distliiffiilsl&ed 

The  defenses  of  laches,  waiver,  and  estop- 
pel are  in  a  certain  sense  akin  to  each  other. 


he  is  "estopped"  from  claiming  anything  by 
reason  of  it  afterward.  While  it  is  not  in 
the  proper  sense  of  the  term  a  species  of 
"estoppel,"  yet,  where  a  party  to  a  transac- 


tnd  run  into  each  other;    yet  they  are  dis-    tion  induces  another  to  act  uiK)n  the  reason- 
tinct  defenses.    "Laches,""  with  some  supportr  •  able  belief  that  he  has  waived  or  will  waive 
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certain  rights,  remedies,  or  objections  which 
he  is  entitled  to  assert,  he  will  be  estopped 
to  insist  upon  such  rights,  remedies,  or  ob- 
jections to  the  prejudice  of  the  one  misled. 
In  order  to  work .  an  estoppel,  it  is  not  nec- 
essary that  acts  or  declarations  should  be 
made  to  mislead,  but  it  is  sufficient  if  they 
were  calculated  to  and  did  in  fact  mislead. 

•  Marine  Iron  Works  v.  Wiess,  148  Fed.  145, 
163,  78  C.  0.  A.  279  (quoting  and  adopting 
statements  in  Bish.  Cont.  {  792;  16  Gyc.  p. 
805;  Swain  v.  Seamens,  9  Wall,  [76  U.  S.] 
274,  19  L.  Ed.  554). 

A  "waiver"  is  a  voluntary  and  Intentional 
relinquishment  of  a  known  right,  and  may  be 
shown  by  the  express  contract  or  other  af- 
.  flrmative  act  of  the  party  charged  therewith, 
or  it  may  be  inferred  from  such  conduct  as 
warrants  the  conclusion  that  a  waiver  was 

•  intended.  The  term  "waiver"  generally  im- 
plies an  intention  on  the  part  of  the  person 
possessing  some  right  under  the  contract  or 
the  law  to  relinquish  it  for  the  benefit  of  an- 
other. It  is  ordinarily  personal,  and,  in  the 
absence  of  some  special  agreement  or  consid- 
eration, its  existence  is  to  be  determined  sole- 
ly from  the  conduct  of  the  parties  making  it, 
independent  of  the  actS  of  the  other  party 
affected.  It  is  distinguished  from  "estoppel," 
in  that  this  personal  element  is  not  an  es- 
sential of  estoppel.  Nor  in  estoppel  is  the  in- 
tention to  relinquish  a  right  necessarily  pres- 
ent ;  estoppel  in  pais  arising  in  a  case  where, 
by  the  fault  of  one  person,  another  has  been 
Induced,  ignorantly  or  innocently,  to  change 
his  position  for  the  worse,  and  it  being  es- 
sential to  an  estoppel  that  the  representation 
or  concealment  relied  on  must  be  made  with 
the  intention  that  the  other  party  shall  act 
or  rely  on  it,  that  the  opix>8ite  party  must 
have  been  induced  to  act,  and  must  have  act- 
ed to  his  injury  thereon.  Johnson  v.  Spencer, 
96  N.  E.  1041,  1042,  49  Ind.  App.  166 ;  Same 
V.  Roberts,  96  N.  E.  1043,  49  Ind.  App.  697. 

"This  court  has  always  reoopnlzed  the 
distinction  between  waiver  and  'estoppel,*  and 
holds  that  a  waiver  need  not  be  based  either 
on  a  new  agreement  or  an  estoppel.  In  re 
Millers'  &  Manufacturers*  Ins.  Co.,  106  N. 
W.  485,  488,  97  Minn.  98,  4  L.  R.  A.  (N.  S.) 
231,  7  Ann.  €as.  1144. 


*«  fi 


•Waiver'  and  'estopper  are  not  synony- 
mous terms.  Waiver  belongs  in  a  sense  to 
the  family  of  estoppel,  and  yet  estoppel  in 
pais  has  connections  that  are  no  kin  to  waiv- 
er. Waiver  Is  voluntary  and  intentional ;  es- 
toppel in  pais  may  arise  from  an  involuntary 
and  unintentional  act.  'Estoppel*  results 
from  ai;  act  Which  operates  to  the  injury  of 
the  other  party,  and  there  may  be  a  waiver, 
although  the  opposite  party  is  beneficially 
affected.  Estoppel  may  arise  even  as  be- 
tween consistent  remedies,  but  it  depends 
rather  upon  what  a  party  caused  his  adver- 
sary to  do,  while  waiver  depends  ui)on  what 
one  himself  intends  to  do.    Kennedy  v.  Alan- 


ry,  66  S.  E.  29,  31,  6  Ga.  App.  816  (citing 
French  v.  Seamans,  48  N.  Y.  Supp.  9,  13,  21 
Misc.  Rep.  722,  726 ;  Peabody  v.  Maguire,  12 
AtL  630,  79  Me.  572,  585;  Austin  v.  Welch, 
72  S.  W.  881,  31  Tex.  Civ.  App.  526;  Dailey  v. 
Kennedy,  31  N.  W.  125, 64  Mich.  208 ;  Cowen- 
hoven  v.  BaU,  23  N.  E.  470,  118  N.  Y.  234 ; 
Robb  V.  Vos,  15  Sup.  Ot  4,  155  U.  S.  13,  39 
£i.  Ed.  52). 

While  waivers  and  "estoppels"  are  the- 
oretically very  different  things,  and  the  dis- 
tinction betweep  them  is  one  easy  to  preserve 
when  express  waivers  are  under  considera- 
tion, it  is  nevertheless  true  that  the  dividing 
line  between  waivers  implied  from  conduct 
and  estoppels  oftentimes  become  so  shadowy 
that  in  the  law  of  insurance  the  two  terms 
have  come  to  be  quite  commonly  used  inter- 
changeably. When  the  term  "waivers'*  is 
so  used,  however,  the  elements  of  an  estop- 
pel almost  invariably  appear,  and  it  is  quite 
apparent  that  it  is  employed  to  designate,  not 
a  pure  waiver,  but  one  which  has  come  into 
existence  of  effectiveness  through  the  appli- 
cation of  the  principles  underlying  estoppels. 
Where  an  insurer  under  a  policy  containing  a 
provision  Uiat  no  representative  of  the  com- 
pany should  have  power  to  waive  any  power 
or  condition  thereof,  sent  a  general  agent 
to  insured  after  a  fire,  who,  after  he  was 
furnished  by  insured  with  certain  informa- 
tion, told  him  that  there  were  no  further 
papers  for  him  to  make  out,  the  company 
was  estopped  to  deny  waiver  of-  proof  of  loss 
and  the  fact  that  plaintiff  pleaded  a  waiver 
instead  of  an  estoppel  was  of  no  consequence, 
since  an  estoppel  in  pais  need  not  be  pleaded. 
Bombard  v.  Rochester  German  Ins.  Co.,  65 
Atl.  134, 136,  79  Conn.  388,  8  Ann.  Gas.  298. 

ESTRAY 

An  "estray**  is  an  animal,  the  owner  of 
which  caimot  be  found,  or  any  animal  which 
is-  away  from  its  accustomed  range  (Laws 
1903,  p.  30,  §  1).  State  v.  Chinningham,  90 
Pac.  755,  756,  35  Mont  547. 

The  primary  meaning  of  the  word  "trav- 
eling" is  passing  from  place  to  place.  Wheth- 
er an  animal  which  came  out  of  a  pasture 
and  walked  off  a  defective  bridge  on  the 
highway  was  a  "traveler"  on  the  bridge, 
within  the- meaning  of  a  statute,  or  an  "es- 
tray" depends  on  whether  the  owner  was 
guilty  of  contributory  negligence.  Howrlgan 
V.  Town  of  Bakersfield,  64  Atl.  1130,  1131, 
79  Vt.  249,  9  Ann.  Cas.  282. 

ESTREPEMENT 

See  Writ  of  £3strepement» 

ESTUARY 

An  "estuary"  is  that  part  of  the  mouth 
or  lower  course  of  a  river  flowing  into  the 
sea  which  is  subject  to  tides,  and,  speciflcal- 
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Ijt  an  enlargement  of  a  river  channel  to- 
wards its  mouth,  in  which  the  movement  of 
the  tide  is  very  prominent  Vail  v.  Mc- 
Gnir^  96  Pac.  104%  1043,  50  Wash.  187. 

ET  AL 

Impleaded  synonymous,  see  Impleaded. 

"Et  aU"  in  everyday  use  in  writs,  plead- 
ings, styles  of  cases,  and  entries  in  minutes 
and  dockets,  means  "and  another"  or  "and 
others,"  as  the  case  may  be.  Garrigan  v. 
Hontinier,  111  N.  W.  663,  664,  21  8.  D.  269 
(citing  Anderson's  Law  Diet). 

The  words  '*et  al."  are  in  common  and 
everyday  use  in  style  of  cases  and  entries  on 
the  minutes  and  dockets  of  courts,  and  are 
known  to  mean  "and  another"  or  "and  oth- 
ers," as  the  case  may  be.  Wliile  the  words 
are  incapable  of  standing  in  the  place  of 
the  names  of  parties  required  by  law  to  be 
stated  in  a  subpoena  or  writ  of  error,  they 
may  be  used  in  indorsing  the  title  of  the 
cause  on  the  copy  of  snbpoena,  when  there 
is  no  statute  or  rule  requiring  the  names 
of  the  parties  to  be  indorsed  thereon.  Sad- 
dler V.  Smith,  45  South.  718,  54  Fla.  ^71,  14 
Ann.  Gas.  570. 

The  lien  for  paving  a  sidewalk  cannot 
be  enforced  in  favor  of  a  borough  unless 
there  has  been  a  previous  demand  on  the 
owner  to  do  the  paving  and  a  refusal,  and 
an  allegation  in  the  lien  that  the  paving  was 
done  on  the  failure  of  K.  "et  aL"  to  do  the 
same,  and  after  due  and  regular  notice  so 
to  do,  K.  being  a  life  tenant,  did  not  show 
notice  to  the  remaindermen,  since  it  was  in- 
determinable whether  "et  al."  meant  "and 
another,"  or  "and  others,"  or  in  either  case 
to  what  other  persons  it  referred.  Meanor 
V.  Goldsmith,  66  Atl.  1084,  1087,  216  Pa.  489, 
10  Lu  R.  A.  (N.  S.)  342. 

Lands  assessed  to  "A.  et  aL"  are  in  legal 
effect  assessed  to  A.  and  other  parties  un- 
known. When  the  sheriif  receives  a  notice 
of  expiration  of  redemption  from  a  tax  sale, 
in  which  the  lands  appear  to  be  assessed  to 
"A.  et  al.,"  he  is  not  required  to  investigate 
the  records  and  ascertain  the  name  6f  the 
tme  owner  of  the  lands.  If  the  lands  are  va- 
cant and  unoccupied,  he  may  serve  the  notice 
upon  such  unknown  owners  by*  publication. 
He  has  no  duties  to  perform  other  than  those 
prescribed  by  the  statute.  Berg  v.  Van  Nest, 
106  N.  W.  255,  256,  97  Minn.  187. 

The  use  of  the  Latin  abbreviation  "et 
aL"  in  the  entry  of  an  appeal  will  not  in- 
clude any  one  as  a  party  except  those  who 
are  expressly  and  fully  named  as  parties  in 
such  entry;  and  where  the  appeal  is  from  a 
decree  in  partition,  aU  the  parties  to  such 
decree  must  expressly  and  by  name  be  made 
parties,  otherwise  the  appeal  will  be  dismiss- 
ed for  want  of  necessary  parties.  Lowe  v. 
Delaney,  44  South.  710,  7U,  54  Fla.  480. 


lET  CETERA— ETC. 

See  "Ac." 

"Et  cetera,"  abbreviated  "etc.,"  means 
"and  others,"  or  "and  other  things."  Doty 
V.  American  Telephone  &  Telegraph  Ck>.,  130 
S.  W.  1063,  1065,  123  Tenn.  329,  Ann.  Gas. 
19120,  167. 

The  term  "etc."  is  defined  in  the  Cen- 
tury Dictionary  as:  "And  others;  and  so 
forth;  and  so  on;  generally  used  when  a 
number  of  individuals  of  a  class  have  been 
specified  to  indicate  that  more  of  the  same 
sort  might  have  been  mentioned,  but  for 
shortness  are  omitted."  As  used  in  an  act 
of  sale  of  property,  describing  the  property 
sold  by  enumerating  various  articles  and 
concluding  with  the  term  "etc.,"  the  vendor 
does  not  intend  that  the  description  shall  be 
regarded  as  complete  and  exhaustive  and  as 
exclusive  of  everything  not  expressly  men- 
tioned, but,  on  the  contrary,  that  other  ar- 
ticles exist,  which  for  brevity  are  not  men- 
tioned. Bagley  v.  Bose  HiU  Sugar  Ck>^  35 
South.  539,  548,  111  La.  249. 

Where  a  decree  of  confirmation  recites 
that  the  case  came  on  to  be  heard  on  peti- 
tion, proof  of  publication,  deeds,  etc,  the  ab- 
breviation "etc.,"  which  follows  the  word 
"deeds,"  tends  to  show  that  the  case  was 
heard,  not  only  on  the  petition,  proof  of  pub- 
lication, and  deeds,  but  that  other  papers  be- 
sides the  deeds  were  read  in  evidence.  In- 
gram V.  Sherwood's  Heirs,  87  S.  W.  435,  437, 
75  Ark,  176. 

In  an  action  for  the  conversion  of  a 
piano  by  the  seller  thereof  after  it  had  been 
sold  under  a  conditional  sale,  the  court's 
instructions  to  the  Jury  that,  if  they  "should 
find  that  a  copy  of  the  lease  was  not  furnish- 
ed to  the  plaintiff,  *etc.,*  the  rights  of  the  de- 
fendants under  the  lease  were  suspended  dur- 
ing such  default"  meant  that,  if  the  provi- 
sions of  the  statute  relating  to  conditional 
sales  had  not  been  complied  with,  the  de- 
fendants' rights  were  suspended.  Lee  v. 
Gorham,  42  N.  B.  556,  557,  165  Mass.  130. 

As  indellnite  term 

"Etc."  denotes  "et  cetera."  When  used 
in  a  proposition  under  an  assignment  of  er- 
ror stating  that  it  is  error  to  admit  parol 
evidence  of  the  contents  of  a  written  instru- 
ment without  proof  of  the  loss,  etc.,  of  the 
original,  it  is  too  indefinite  in  its  specifica- 
tion to  permit  consideration.  International 
Harvester  Co.  of  America  v.  Campbell,  96 
S.  W.  93,  96,  43  Tex.  Civ.  App.  421. 

As  others  of  like  character 

The  words  "et  cetera"  mean  "and  oth- 
ers" or  "and  other  things."  In  a  statute 
authorizing  incorporation  "for  the  purpose 
of  manufacturing  electricity  for  telephoning 
purposes,  etc.,"  the  legislative  intent  was 
not  "to  confine  the  powers  of  telephone  com- 
panies to  the  manufacture  of  electricity,  but 
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to  confer  on  such  companies  the  power  to 
do  other  things  of  like  character  Incidental 
to  the  business.  These  words  of  this  pro- 
vision 'et  cetera'  must  have  been  used  for 
some  puri>ose.  It  should  not  be  construed 
as  meaningless,  and  It  Is  our  duty  to  give  it 
Its  natural  significance,  giving  to  the  mean- 
ing the  conclusion  that  the  intention  of  the 
act  was  to  give  the  telephone  companies  the 
right  to  do  other  things  beside  the  right  to 
manufacture  electricity.  It  empowered  them, 
not  to  only  manufacture  electricity  for  tele- 
phone purposes,  but  to  do  other  things  for 
telephoning  purposes."  Doty  v.  American 
Telephone  &  Telegraph  Co.,  130  S.  W.  1053, 
1055,  123  Tenn.  329,  Ann.  Cas.  1012C,  167. 

The  term  "et  cetera,"  as  used  in  a 
railroad  rule  providing  that,  when  trackmen 
were  making  repairs  in  the  nature  of  ob- 
structions, such  as  laying  new  steel,  mak- 
ing a  heavy  raise  in  the  track,  "etc.,**  a  flag- 
man should  be  sent  in  each  direction  and  a 
torpedo  placed  on  the  rail,  meant  other  re- 
pairs which  should  constitute  obstructions 
similar  in  character  to  those  specified  and 
did  not  make  the  rule  applicable  to  a  hand 
car, .  b^lng  propelled  by  trackmen  to  their 
place  of  employment.  Louisville  &  N.  R.  Co, 
V.  Sewell,  134  S.  W.  162,  164,  142  Ky.  171. 

A  set  of  scales  and  a  quantity  of  rock 
salt  is  not  covered  by  a  pledge  of  "iron, 
junk,  hides,  etc.,"  the  "etc."  being  held  only 
to  refer  to  property  of  the  same  general 
character  as  "iron,  Junk,  and  hides."  Mor- 
ganstein  v.  Commercial  Nat  Bank  of  Chats- 
worth,  125  111.  App.  397,  3d9. 

A  subscription  to  stock  of  a  corpora- 
tion to  be  formed  for  the  purposes  "of  ac- 
quiring and  carrying  on  a  general  produce 
and  merchandising  business,  etc.,"  did  not 
bind  subscribers  to  take  stock  in  a  corpora- 
tion formed,  not  only  for  such  purposes,  but 
also  for  dealing  in  real  estate,  bonds,  mort- 
gages, etc.;  the  abbreviation  "etc.,"  which, 
as  commonly  understood,  stands  for  "et  cet- 
era," meaning  "and  others"  or  "other  things," 
not  covering  such  other  purposes  under  the 
rule  of  ejusdem  generis,  and,  conceding  that 
by  the  abbreviation  It  was  intended  that 
other  and  independent  lines  of  business 
might  be  carried  on  by  the  corporation,  there 
being  no  evidence  as  to  what  lines  of  busi- 
ness were  intended  to  be  so  included.  Han- 
ford  Mercantile  Store  ▼.  Sowlveere,  104  Pac. 
708»  709,  11  CslL  App.  261. 

A  contract  for  the  construction  of  a 
sewerage  system,  stipulating  that  the  city 
may  pay  for  the  work  in  legally  issued  bonds 
or  in  cash  out  of  the  general  fund  as  it  may 
elect,  but  that  the  city  shall  pay  for  any  re- 
advertlslng,  "etc.,"  that  the  bonds  are  legal- 
ly issued,  requires  the  contractor  to  accept 
legally  issued  bonds  and  not  to  merely  ac- 
cept such  bonds  as  his  attorney  shall  advise 
him  aire  legally  issued,  and,  where  such  at- 


torney assumes  that  it  is  Impossible  to  is-' 
sue  any  valid  bonds  in  any  way,  the  con- 
tractor cannot  refuse  to  perform  because  of 
the  failure  of  the  dty  to  pay  the  cost  of  ad- 
vertising, etc.,  required  to  satisfy  the  attor- 
ney of  the  legality  of  the  bonds;  'the  term 
"etc."  meaning  other  things  of  like  charac- 
ter. Naylor  v.  McColloch,  103  Pac  68,  70, 
54  Or.  305. 

'*The  commonly  accepted  definition  of 
'etc.*  is  'and  so  forth,*"  and,  where  an  in- 
struction authorized  consideration  of  the 
nature  and  character  of  an  injury,  the  men- 
tal and  physical  pain,  the  value  of  time  lost, 
depreciated  ability  to  edrn  money,  "etc.,"  in 
assessing  the  damages,  it  gave  the  Jury  au- 
thority to  consider,  In  connection  with  the 
matters  enumerated  by  the  court,  other  mat- 
ters of  a  like  character,  leaving  them  to  de- 
termine for  themselves  Whether  such  mat- 
ters were  of  a  like  character,  and  the  use  of 
the  abbreviation  was  calculated  to  mislead 
and  confuse  the  Jury,  Lodwlck  Lumber  Co. 
V.  Taylor,  87  a  W.  358,  360,  39  Tex.  Civ. 
App.  302. 

ET  UXOR 

A  citation  reciting  that  a  person  named 
"et  uxor  are  plaiatiffs"  is  not  sufilcient  un- 
der the  statute  requiring  the  citation  to  give 
the  names  of  the  parties,  and  that,  when  a 
wife  is  a  party  plaintiff  with  her  husband, 
her  name  must  be  stated,  though  the  court 
may  assume  that  the  words  "et  uxor"  mean, 
"and  wife."  Higgins  v.  Sh^;>ard,  107  S.  W. 
79,  48  Tex.  Civ.  App.  365. 

ETHICS 

"It  is  the  province  of  ethics  to  consider 
of  actions  in  their  relation  to  motives,  but 
Jurisprudence  deals  with  actions  in  their  re- 
lation to  law,  and  for  the  most  part,  inde- 
pendently -of  the  motive*"  Adler  ¥•  Fenton, 
24  How.  407,  410,  16  L.  Ed.  696. 

EUNUCH 

The  primary  and  general  definition  of 
the  word  "eunuch"  given  in  all  the  diction- 
aries is  "a  castrated  male  of  the  human  spe- 
cies." It  must  be  given  its  usual  and  ordi- 
nary sense,  as  understood  in  the  place  where 
used.  A  newspaper  publication  that  a  man 
is  a  eunuch  is  actionable  per  se.  Eckert  ▼. 
Van  Pelt,  76  Paa  900,  910,  69  Kan.  357,  66 
L.  R.  A.  266. 

EUQUININE 

"Euqulnlne"  is,  as  its  name  implies,  a 
preparation  more  or  less  directly  from  cin- 
chona bark,  for  use  in  medidne.  Its  me- 
dicinal qualities  are  substantially  the  same 
as  those  of  sulphate  of  quinla  and  other 
preparations  from  the  same  source.  The 
physical  quaUtiea  have  been  so  mo^fied  that 
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the  bitter  taste,  usually  characteristic  of 
quinine  preparations,  has  been  eliminated, 
and  the  disagreeable  sensation  in  the  ears, 
which  often  accompanies  the  administration 
of  quinine,  is  also  avoided.  Though  alcohol 
is  used  in  its  preparation,  it  was  wrongly 
classified  under  paragraph  67,  as  medicinal 
preparations  containing  alcohol,  or  in  the 
preparation  of  which  alcohol  is  used,  and 
should  have  been  admitted  under  the  free 
list  (paragraph  647)  as  *'salts  of  cinchona 
bark."  Lnlted  States  v.  Merck  &  Co.,  168 
Fed.  244,  245,  94  0.  G.  A«  74. 

EUROPEAN  PUN 

Hotel  as  restaurant,  see  Kestaurant. 

As  applied  to  hotels,  the  term  '*Buro- 
pean  plan"  means  that  under  it  the  guests 
patronize  the  hotel  table  or  not,  as  they 
please,  and,  when  they  do  so,  pay  for  what 
they  order.  New  Gait  House  Co.  v.  City  of 
LouisviUe,  111  S.  W.  351,  129  Ky.  841,  17  L. 
B.  A.  (N.  S.)  566. 

This  phrase,  as  applied  to  the  conduct- 
ing of  a  hotel,  means  that  the  keeper  does 
not  provide  meals  for  the  guests.  Sieward 
V.  Denechaud,  46  South.  561,  564,  120  La. 
720. 

EVANGELICAL 

* 

Under  a  will  providing  for  the  distribu- 
tion of  the  residue  of  a  fund  created  by  a 
sale  of  certain  of  testator's  real  property 
and  the  rents  and  profits  thereof  among 
such  Free  Protestant  and  Evangelical  Prot- 
estant Churches  as  his  executors  or  a  ma- 
jority of  them  should  in  their  discretion 
deem  most  deserving,  it  Is  to  be  doubted, 
whether  testator,  by  the  expression  ''evan- 
gelical,"  intended  any  more  definite  designa- 
tion than  those  churches  which  conform  to 
the  principles  of  the  gospel  of  Christ,  not- 
withstanding there  is  a  religious  body  known 
as  the  Evangelical  Church.  Stewart  v.  Wool- 
ley,  106  N.  Y.  Supp.  99,  103,  121  App.  Div. 
631  (citing  Cent  Diet.). 

EVANGELIST 

The  term  "evangelist"  is  defined  as 
^  bringer  of  the  glad  tidings  of  Christ  and 
bis  doctrines."  Greer  v.  Synod,  Southern 
Presbyterian  Church  in  Kentucky,  150  S.  W. 
16,  17,  150  Ky.  156. 

EVASION 

The  organization  of  a  corporation  under 
the  laws  of  another  state  by  citizens  and  resi- 
dents of  the  state  of  Missouri  is  not  an 
"evasion"  of  the  laws  of  that  state,  within 
Laws  1003,  p.  121,  providing  that  licenses 
shall  not  be  granted  to  foreign  corporations, 
where  they  were  organized  by  citizens  of 
Missouri  for  the  purpose  of  evading  the  Mis- 


souri laws,  where  the  corporation  so  formed 
does  not  propose  to  transact  business  contra- 
vening the  laws  of  Missouri,  or  for  which 
corporations  could  not  be  formed  under  the 
Missouri  laws.  State  ex  rel.  Brown  Contract- 
ing &  Building  Co.  v.  Cook,  80  S.  W.  929,  930, 
181  Mo.  596  (citing  Demarest  v.  Flack,  28  N. 
E.  645,  128  N.  Y.  205,  13  L.  R.  A.  854). 

In  the  statute  providing  that  no  one  shall 
sell  or  ''give  in  consideration  of  the  purchase 
of  any  property,  or  of  any  services,  or  in  eva- 
sion of  the  statute"  any  intoxicating  liquor, 
the  language  quoted  must  be  construed  to 
mean  that  such  gift  shall  be  illegal  only  when 
its  purpose  is  to  evade  the  law  by  subterfuge 
or  by  dealing  intended  to  conceal  unlawful 
sales.  The  giving  of  a  drink  from  samples  of 
liquor  by  the  agent  of  a  foreign  dealer,  for  the 
purpose  of  showing  the  grade  and  quality  of 
liquors  which  w^e  to  be  sold  in  another 
state,  is  not  an  ''evasion  of  the  statute.''  State 
V.  Bernstein,  105  N.  W.  1015,  1016,  129  Iowa, 
520. 

EVEN 

Defendant's  request  to  charge  that, 
"£ven  should  you  find  for  the  plaintiff,  he 
can  recover  in  this  action  only  for  actual 
damages,''  was  properly  refused,  as  "even" 
carried  with  it  an  intimation  that  the  Jury 
would  not  so  find,  and  was  an  Invasion  of  the 
province  of  the  Jury.  Manistee  Mill  Co.  v. 
Hobdy,  51  South.  871,  878,  165  Ala.  411,  138 
Am.  St  &ep.  73. 

The  purpose  of  the  statutory  provision 
that,  in  all  cases  of  addition  to  or  deduction 
from  assessments  by  the  board  of  equaliza- 
tion, the  rate  per  cent  of  addition  or  deduc- 
tion shall  be  "ev^i  and  not  fractional"  Is  to 
facilitate  the  labor  of  computing  the  decrease 
or  Increase,  and  hence  an*  increase  of  12^ 
per  cent  is  authorized.  Clark  v.  Lawrence 
County,  111  N.  W.  558,  21  S.  D.  254.  'i 

In  an  action  for  the  death  of  a  person 
struck  by  a  car,  a  requested  charge  that,  even 
if  the  Jury  believed  that  the  motorman  saw 
plaintilTs  intestate  running  toward  the 
tracks,  he  could  assume  that  Intestate  would 
stop  and  listen  for  the  car  before  actually 
going  on  the  track,  and  need  not  make  any 
effort  to  stop  the  car  until  the  circumstances 
indicated  that  intestate  would  not  so  stop  and 
listen,  was  properly  refused,  as  the  word 
"even"  carries  an  intimation  against  the  sup- 
position. Birmingham  Ry.,  Light  &  Power 
Co.  V.  Saxon  (Ala.)  59  South.  584,  593. 

EVENING  SCHOOLS 

The  words  "evening  school,"  as  used  in 
Const  art  9,  t  6,  providing  that  the  public 
school  system  shall  include  primary  and 
grammar  schools  and  such  high  schools,  eve- 
ning schools,  commercial  schools  and  techni- 
cal schools  as  may  be  established  by  the  Leg- 
islature or  by  municipal  or  district  authority. 
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were  merely  Intended  to  obviate  doubt  as  to 
the  power  to  provide  for  schools  holding  eve- 
ning sessions,  so  that  the  section  did  not  pre- 
vent the  conduct  of  an  evening  high  school  as 
a  part  of  the  public  school  system.  Board  of 
Education  of  the  City  &  County  of  San  Fran- 
cisco V.  Hyatt,  S3  Pac.  117,  118,  152  Cal.  515. 

EVENT 

See  Contingent  Event;    Costs  to  Abide 

Event;   In  the  Event. 
Uncontrollable  event,  see  Uncontrollable. 

The  word  "event,"  as  used  in  an  order  of 
the  Appellate  Term  reversing  the  judgment  of 
the  lower  court  and  granting  a  new  trial  with 
costs  to  abide  the  "event,"  means  determina- 
tion at  the  second  trial  that  the  successful 
party  is  by  law  entitled  to  costs.  Lennon  v. 
Charig,  105  N.  Y.  Supp.  1039.  1040,  54  Misc. 
Rep.  298  (citing  People  ex  rel.  Shiels  v. 
Greene,  99  N.  Y.  Supp.  679, 114  App.  Div.  169). 

The  phrase  "event  causing  injury,"  in  an 
accident  policy  against  loss  caused  by  bodily 
injury,  provided  notice  thereof  is  given  with- 
in 10  days  of  the  "event  causing  injury,"  and 
binding  the  insurer  to  pay  a  specified  amount 
in  case  of  loss  of  life  occurring  within  90 
days  of  the  "event  causing  injury,"  etc., 
means  the  accident  causing  the  injury,  and 
the  notice  must  be  given  within  10  days  of 
the  accident  Hatch  v.  United  States  Casual- 
ty Co.,  83  N.  E.  398,  399,  197  Mass.  101,  14 
L.  R.  A.  (N.  S.)  503,  125  Am.  St  Rep.  332,  14 
Ann.  Cas.  290. 

A  bet  by  parties,  not  aware  of  the  fact, 
involving  the  question  whether  a  third  person 
has  a  lease  on  designated  real  estate,  refers  to 
an  event  unknown  to  the  betters,  and  consti- 
tutes "gambling"  within  Const  art.  1,  §  9, 
forbidding  pool  selling,  book  making,  or  any 
other*  kind  of  gambling,  and  within  Betting 
and  Ganying  Law,  declaring  that  bets  depend- 
ing on  any  chance,  "or  unknown  or  contingent 
event,"  shall  be  unlawful,  etc.;  the  word  "un- 
known" referring  to  that  which  was  unknown 
to  the  parties  to  a  wager,  the  word  "contin- 
gent" showing  that  the  event  referred  to  ap- 
plies equally  to  existing  or  nonexisting 
events,  the  word  "event"  meaning  that  in 
which  an  action,  operation,  or  series  of  opera- 
tions terminates  and  having  reference  to 
something  that  has  taken  place,  the  words 
"unknown  event"  meaning  a  past  drcum- 
slance  unknown  to  the  parlies,  and  the  words 
"contingent  event"  referring  to  one  that  here- 
after may  or  may  not  occur.  Thomson  v. 
Hayes,  ill  N.  Y.  Supp.  495,  497,  59  Misc.  Rep. 
425. 

A  suit  was  brought  to  foreclose  a  mort- 
gage on  a  leasehold  and  both  to  have  the  pro- 
ceeds of  a  sale  applied  to  plaintifTs  claim  and 
also  to  charge  defendant  with  a  deficiency,  on 
the  theory  that  he  was  personally  liable  for 
the  debt  In  order  to  obviate  a  receivership 
because  the  security  was  inadequate,  it  was 


stipulated  that  the  rents  and  profits  should  be 
deposited  to  the  joint  credit  of  defendant  and 
plaintiff's  attorney  to  be  applied  to  the  pay- 
ment of  taxes,  water  rates,  insurance  pre- 
miums, and  ground  rent  of  the  mortgaged 
premises,  and  that  the  balance,  if  any,  re- 
maining should  be  held  to  abide  the  "event  of 
the  action."  Held,  that  since  the  inadequacy 
of  the  security  and  not  the  personal  liability 
of  defendant,  the  owner  of  the  equity  of  re- 
demption, was  the  ground  on  which  the 
court  would  have  been  authorized  to  impound 
the  rents,  the  "event  of  the  action,"  in  so  far 
as  such  surplus  rents  were  concerned,  was  a 
decision  that  plaintiff's  mortgage  was  a  valid 
lien  against  the  property,  and  that  it  should 
be  foreclosed,  and,  this  issue  having  been  de- 
termined in  plaintiff's  favor,  he  was  entitled 
to  such  surplus  for  the  satisfaction  of  the 
deficiency,  though  it  was  also  determined  that 
defendant  was  not  personally  liable  therefor. 
Rutherfurd  Realty  Go.  v.  Cook,  90  N.  E.  1112, 
1113, 198  N.  Y.  29. 

EVENTUAI*  COSTS 

The  obligation  in  a  bond  to  pay  the 
"eventual  costs"  in  said  case  is  equivalent  to 
the  statutory  words,  "such  further  costs  as 
may  accrue  by  reason  of  such  appeaL" 
Smith  y.  Jackson,  60  S.  E.  930,  931,  122  Oa. 
856. 

EVENTTJAI*  ESTATE 

A  will  created  a  trust  for  payment  of 
annuities,  all  of  the  beneficiaries  being  now 
dead,  exciting  testator's  widow,  and  directed 
expenditure  of  $35,000  in  erectLug  a  statue, 
on  the  widow's  death,  and  that  any  remaining 
funds  be  divided  between  specified  charitable 
societies.  Under  Personal  Property  Laws,  S 
11,  and  Real  Proi>erty  Law,  {  63,  undisposed 
of  profits  arising  under  a  valid  limitation  of 
an  expectant  estate  belong  to  the  persons  pre- 
sumptively entitled  to*  the  next  eventual  es- 
tate. Held,  that  the  "next  eventual  estate" 
under  the  will  is  the  bequest  for  the  statue, 
and  not  the  gifts  to  the  charitable  societies. 
In  re  Harteau,  97  N.  E.  726,  728,  204  N.  Y. 
292. 

Under  Real  Property  Law,  providing  that 
when,  in  consequence  of  a  valid  limitation,  of 
an  expected  estate,  there  is  a  suspension  of 
alienation  or  ownership  during  the  continu- 
ance of  which  the  rents  and  profits  are  undis- 
posed of  and  there  is  no  valid  direction  for 
their  accumulation,  such  rents  and  profits 
shall  belong  to  the  persons  presumptively  en- 
titled to  the  next  eventual  estate,  the  one- 
third  of  the  rents  and  profits  of  the  trust 
estate  accumulating  from  both  realty  and  per- 
sonalty after  the  death  of  nephew  G.,  during 
the  life  of  testator's  daughter,  and  which 
would  have  belonged  to  G.,  would  pass  to  his 
executor  under  his  wUl,  G.  taking  the  "even- 
tual estate,"  by  which  is  meant  the  estate 
which  is  to  take  effect  upon  the  happening  of 
the  event  which  terminates  the  accumulation. 
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and  the  fact  that  the  remainder  estate  given 
to  the  nephew  might  be  defeated  by  the  mar- 
riage of  testator's  daughter  leaving  lawful  Is- 
sae  would  not  affect  the  disposition  of  the  ac- 
enmnlated  income.  Young  v.  Barkery  127  N. 
Y.  Suw>.  211,  215,  141  App.  Div.  801. 

EVER 

See  Forever. 

EVERGREEN 

"  'Evergreen,'  used  as  an  adjective,  means 
'always  green;  verdant  throughout  the  year* 
(Century  Dictionary) ;  or  'retaining  greenness 
or  verdure  throughout  the  year;  not  decidu- 
ous' (Standard  Dictionary).  As  a  noun  the 
word  is  defined  as  'a  plant  that  retains  its 
verdure  through  all  seasons,  as  the  pine  and 
other  coniferous  trees,  the  holly,  laurel,  holm 
oak,  ivy,  rhododendron,  and  many  others* 
(Century  Dictionary).  In  the  provision  for 
'evergreen  seedlings,'  the  word  Is  doubtless 
used  by  way  of  contrast  with  'deciduous,'  as 
indicated  in  the  provision  for  'fruit  and  orna- 
mental trees,  deciduous  and  evergreen.'  A 
deciduous  plant  is  one  which  loses  Its  leaves, 
etc.,  every  year,  especially  in  the  autumn." 
In  Tariff  Act  July  24,  1897,  c  11,  |  1,  Sched- 
ule G,  par.  252,  30  Stat  170  (U.  S.  Comp.  St 
1901,  p.  1650),  the  provision  for  ''evergreen 
seedlings"  is  not  restricted  to  such  evergreen 
plants  as  the  conifers  and  box,  but  extends  to 
those  that  retain  their  verdure  or  greenness 
throughout  the  year;  and  seedlings  of  rhodo- 
dendrons and  laurels,  that  remain  green  con* 
stantly,  are  included  in  said  provision.  Unit- 
ed States  V.  Ouwerkerk,  163  Fed.  916,  917. 

EVERY 

Any  and  every,  see  Any. 

In  a  tax  deed  reciting  the  sale  of  sev- 
eral tracts,  the  use  in  the  granting  clause 
of  the  words,  "and  each  and  every  separate 
tract  and  parcel  thereof,"  in  addition  to  the 
statutory  form  designating  the  property  con- 
veyed as  "the  real  property  last  hereinbe- 
fore described,"  indicates  a  purpose  to  con- 
vey all  the  land  sold.  Gibson  v.  Kueffer, 
77  Pac.  282,  283,  69  Kan.  634. 

The  word  "every,"  as  used  In  General  Cor- 
poration Act,  requiring  the  directors  of  every 
stock  corporation  to  keep,  at  its  principal 
office  in  the  state,  correct  books  of  account 
and  giving  every  stockholder  in  such  corpora- 
tion the  right  to  examine  the  books  of  ac- 
count, means  each  and  all;  the  statute  not 
J)dng  Vx)nflned  to  corporations  organized  un- 
der the  General  Corporation  Act  Tenner  v. 
Chicago  City  By.  Co.,  92  N.  E.  643,  648,  246 
111.  170,  138  Am.  St  Bep.  229,  20  Ann.  Cas. 
607. 

The  word  "every"  is  a  term  of  inclusion. 
The  provision  of  the  Ohio  statute  to  the  effect 


that  every  indorser  undertakes  to  pay  if  the 
instrument  is  dishonored,  and  he  has  due 
notice,  embraces  every  party  who,  by  the  pro- 
visions of  the  statute,  is  classed  as  an  in- 
dorser, unless  his  indorsement  has  been  Quali- 
fied by  appropriate  words.  Rockfield  v.  First 
Nat  Bank  of  Springfield,  83  N.  E.  392,  394, 
77  Ohio  St  311,  14  L.  B.  A.  (N.  S.)  842. 

As  each 

The  word  "every"  is  not  always  synony- 
mous with  the  word  "each."  GriflSn  v.  Inter- 
urban  St  B.  Co.,  72  N.  E.  1142, 180  N.  Y.  538. 

The  word  "every,"  as  used  In  General 
Corporation  Act,  requiring  the  directors  of 
every  stock  corporation  to  keep  at  its  prin- 
cipal ofiice  In  the  state  correct  books  of  ac- 
count, and  giving  every  stockholder  in  such 
corporation  the  right  to  examine  the  books  of 
account,  means  each  and  all;  the  statute  not 
being  confined  to  corporations  organized  un- 
der the  general  corporation  law.  Venner.  v. 
Chicago  City  By.  Co.,  92  N.  E.  643,  648,  246 
111.  170,  138  Am.  St  Bep.  229,  20  Ann.  Cas. 
607. 

The  phrase  "every  refusal,"  in  Bailroad 
Law,  §  104,  imposing  a  forfdture  for  every 
refusal  to  comply  with  the  requirements  of 
the  section  providing  for  the  giving  of  trans- 
fers to  passengers  for  one  continuous  trip, 
permits  t!he  recovery  of  cumulative  penalties, 
and  is  equivalent  to  each  and  every.  Top- 
ham  V.  Interurban  St  By.  Co.,  89  N.  Y.  Supp. 
298,  300,  96  App.  Div.  323. 

ETery  aotioa 

The  words  "every  action,"  as  used  in 
Bev.  St.  1895,  art  3358,  providing  that  "every 
action"  other  than  for  the  recovery  of  real 
estate,  for  which  no  limitation  is  otherwise 
prescribed,  shall  be  brought  within  four  years 
next  after  the  right  to  bring  the  same  shall 
have  accrued,  and  not  afterward,  does  not  in- 
clude nor  mean  the  demand  by  the  probate 
court  of  a  guardian  for  a  final  accounting  of 
his  transactions  about  the  estate  of  his  ward 
during  the  ward's  minority.  Such  special 
proceeding  by  the  probate  court  is  not  an  ac- 
tion within  the  meaning  of  the  article  includ- 
ed. All  the  limitation  statutes  employ  the 
worrds  "action"  and  "suit"  As  was  said  in 
Webb  V.  Allen,  40  S.  W.  342,  15  Tex.  Civ.  App. 
605,  "actions"  and  "suits,"  as  generally  used 
in  these  limitation  statutes,  are  synonymous 
and  interchangeable  terms.  Whitfield  v.  Bur- 
rell,  118  S.  W.  153,  156,  54  Tex.  Civ.  App.  567. 

Every  case,  matter  or  proceeding 

Only  judicial  action  is  reviewable  by  the 
writ  of  certiorari  under  Code  1899,  c.  110, 
§§  2,  3,  providing  thajt  the  writ  shall  Ue  in 
"every  case,  matter,  or  proceeding"  before  a 
county  court,  council,  dty,  town,  village.  Jus- 
tice, or  other  inferior  tribunal  in  which  there 
has  been  a  Judgment  or  final  order,  or  a  Judg- 
ment or  order  abridging  the  freedom  of  a  per- 
son, and  the  scope  of  the  writ  is  not  altered 
by  the  statute  In  respect  to  the  nature  of  the 
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proceedings  for  the  review  of  whlcli  It  may 
be  had,  but  in  this  respect  it  remains  as  at 
common  law.  Wheeling  &  B.  G.  R.  Co.  v. 
Town  of  Triadelphla,  52  S.  E.  499,  503,  58 
W.  Va.  487,  4  L.  R.  A.  (N.  S.)  321. 

Every  ohlld 

The  words  "every  chUd,"  in  a  constita- 
tlonal  provision,  empowering  the  General  As- 
sembly to  enact  that  "every  child"  of  suffi- 
cient ability  shall  attend  the  public  schools, 
embraces  Indians  as  well  as  whites  and  blacks. 
State  V.  Wolf,  59  S.  E.  40,  41,  145  N.  a  440, 
13  Ann.  Cas.  189. 

Every  corporation 

The  phrase  "every  corporation  In  the 
state,"  as  used  in  Laws  1908,  p  49,  c.  240,  § 
62,  providing  that  every  corporation  of  this 
state  may  be  sued  in  any  county,  or  In  the 
dty  of  Baltimore,  as  the  case  may  be,  where 
its  principal  office  is  located,  or  where  it  reg- 
ularly transacts  business  or  exercises  its 
franchises,  was  not  intended  to  embrace  mu- 
nicipal corporations,  and  the  act  did  not 
change  the  common-law  rule  that  a  municipal 
corporation  cannot  be  sued  in  courts  other 
than  those  of  its  own  territory  upon  a  transi- 
tory cause  of  action.  Phillips  v.  City  of 
Baltimore,  72  Atl.  902,  905,  110  Md.  431,  25 
L.  R.  A.  (N.  S.)  711. 

The  words  "every  corporation,"  as  used 
in  St  1898,  §  1772,  as  amended  by  Laws  1905, 
c.  507,  p.  939,  providing  that  every  corpora- 
tion organized  and  doing  business  under  the 
laws  of  the  state  shall  pay  for  filing  and 
amendment  increasing  its  capital  stock,  in 
addition  to  a. fee  of  $10,  $1  for  each  $1,000 
of  increase,  include  railway  corporations, 
notwithstanding  section  1826,  as  amended  by 
Laws  1901,  c.  461,  p.  681,  covering  the  sub- 
ject of  increasing  the  capital  stock  of  rail- 
way corporations,  in  which  nothing  is  said 
expressly  about  the  corporate  action  being 
in  the  form  of  an  amendment  to  the  articles 
of  incorporation,  or  about  the  notice  of  the 
change  being  filed  in  the  office  of  the  secre- 
tary of  state,  except  that,  upon  increased 
stock  being  issued,  a  report  showing  the 
amount  issued  and  the  purposes  to  which  it 
has  been  or  is  to  be  devoted  shall  be  filed. 
State  ex  rel.  Minneapolis,  St.  P.  &  S.  S.  M. 
R.  Co.  V.  Railroad  Commission,  117  N.  W. 
846,  850,  137  Wis.  80. 

The  phrase  "every  corporation  operating 
a  railway,"  in  its  broadest  and  most  general 
sense,  as  used  in  the  Employers*  Liability 
Act,  is  sufficient  to  include  a  street  railway 
corporation,  but  in  ordinary  parlance  the 
word  "railway"  or  "railroad,"  when  not 
qualified  ^)y  the  worfl  "street"  or  other  ex- 
pression of  similar  import,  has  special  ref- 
erence to  what  are  sometimes  denominated 
commercial  railroads.  McLeod  v.  Chicago  & 
N.  W.  Ry.  Co ,  101  N.  W.  77,  80,  125  Iowa, 
270. 

Under  a  statute,  that  "every  railroad 
corporation,"  whose  line  is  intersected  by  a 


new  railroad,  shall  unite  with  the  corpora- 
tion owning  the  new  railroad  in  forming  in- 
tersections .applies  to  a  case  where  one  of  the 
roads  is  a  street  surface  road,  as  the  arti- 
cle provides  for  the  formation  of  railroad 
corporations,  including  street  railway  com- 
panies, and,  in  certain  sections  of  the  article, 
street  railway  companies  are  excepted  from 
the  provisions  of  those  sections^  Buif alo,  B. 
&  1l  Ry.  Co.  V.  New  York,  L.  E.  &  W.  R. 
Co.,  25  N.  Y.  Supp.  265,  267,  72  Hun,  583. 

^T9ry  day 

The  words  "every  day"  in  the  act  of 
March  19,  1907  (Laws  1907,  p.  180),  requirlnj: 
all  persons  or  corporations  operating  rail- 
roads to  run  at  least  one  regular  passenger 
train  over  all  lines  each  way  "every  day," 
includes  Sunday,  since  it  is  not  unlawful 
for  travelers  to  ride  on  a  railway  train  on 
Sunday,  nor  for  a  railroad  company  to  carry 
them  on  Sunday,  and  hence  a  railroad  com- 
pany that  fails  to  run  any  trains  over  a  line 
on  Sunday  is  liable  for  the  penalty  prescrib- 
ed for  violation  of  the  act  State  v.  Chicago, 
B.  &  Q.  R.  Co.,  143  S.  W.  785,  793,  239  Mo. 
196. 

Every  part 

See  Each  and  Every  Part 

Every  person 

Section  5445,  Rev.  St,  relating  to  "every 
person'*  who  aids  in  effecting  the  illegal  en- 
try of  imports,  while  ordinarily  not  intended 
to  apply  to  those  individuals-Hnistoms  of- 
Qcers — covered  by  the  preceding  section  of 
the  law,  does  not  exclude  an  officer  of  the 
service  if  the  facts  bring  him  within  the  def- 
inition of  the  **person"  at  whom  this  provi- 
sion is  aimed,  and  may  therefore  Indude 
a  customs  weigher  who  aids  in  the  way  pro- 
hibited. United  States  v.  Mescall,  164  Fed. 
587. 

Since  the  state  has  no  Jurisdiction  to 
tax  local  interest-bearing  deposits  in  national 
banks  where  such  deposits  are  the  property 
of  nonresidents,  the  words  "every  person," 
as  used  in  P.  S.  809,  providing  for  the  taxa- 
tion of  interest-bearing  deposits  in  national 
banks,  and  declaring  that  every  person  hav- 
ing such  a  deposit  shall  semiannually,  ex- 
cept as  otherwise  provided,  pay  a  tax  to  the 
state  assessed  at  the  rate  of  Vao  of  1  per 
cent,  semiannually  on  the  amount  of  such 
deposit,  etc.,  should  be  construed  to  mean 
"every  resident  of  this  state"  having  such  a 
deposdt,  and  as  so  construed  the  statute  is 
valid.  State  v.  Clement  Nat  Bank,  78  Atl. 
944,  958,  84  Vt  167,  Ann.  Cas.  1912D,  22. 

The  term  "every  person,**  as  >ised  in 
Rem.  &  BaL  Code,  §  1133,  providing  that 
"every  person"  furnishing  material  to  be 
used  in  the  construction  of  a  building  shall  at 
the  time  the  material  is  delivered,  deliver  or 
mail  to  the  owner  of  the  property  on  which 
the  material  is  to  be  used  a  duplicate  state- 
ment of  all  material  to  be  delivered*  etc, 
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incltided  a  sabcontractor.    Heim  ▼.  Elliott,  | 
U9  Pac.  826,  827,  66  Wash.  861. 

The  words  "every  person,**  as  used  in 
Act  Cong.  Aug.  2,  1886,  a  840,  |  6,  declaring 
that  all  oleomargarine  shall  be  packed  by  the 
manufacturer  In  packages  not  used  before, 
and  that  all  sales  by  manufacturers  and 
wholesale  dealers  shall  be  in  original 
stamped  packages,  that  retail  dealers  must 
sell  only  from  original  stamped  packages, 
and  pack  the  oleomargarine  sold  by  them  in 
suitable  wooden  or  paper  packages,  and  *'ey- 
ery  person"  who  knowingly  sells  or  offers 
for  sale  any  oleomargarine  in  other  form,  or 
who  packs  in  any  package  in  any  manner 
contrary  to  law,  will  be  imprisoned,  etc., 
should  be  construed  to  refer  solely  to  manu- 
facturers and  dealers  previously  mentioned, 
80  that  an  indictment  for  violating  such  sec- 
tion, failing  to  charge  that  accused  was  ei- 
ther a  manufacturer  or  dealer  in  oleomarga- 
rine, and  as  such  packed  product  in  a  man- 
ner yiolative  of  the  act,  stated  no  offense. 
Morris  v.  United  States,  168  Fed.  682,  685,  94 
C.  C.  A.  168. 

Wilson^s  Rev.  &  Aim.  St  1903,  |  729,  en- 
titling every  person,  whose  message  is  re- 
fused or  postponed  contrary  thereto,  to  ac- 
tual damages  against  the  telegraph  company 
and  $50  in  addition  thereto,  means  by  "every 
person  whose  message  is  refused"  the  person 
whose  name  is  subscribed  to  the  message. 
Western  Union  Telegraph  Co.  v.  Ooyle,  104 
Pac.  367,  24  Okl.  740. 

Every  place 

The  words  "every  place,"  as  used  in 
the  Liquor  Tax  Law,  providing  that  the  ex- 
cise tax  in  every  place  in  this  state  shall 
remain  the  same  as  assessed  for  1899,  until 
changed  by  an  enumeration  authorized  by  the 
state  commissioner  of  excise,  mean  every 
place  subject  to  the  provisions  of  the  Liquor 
Tax  Law.  Ahlers  v.  Clement,  127  N.  Y. 
Supp.  61,  63,  141  App.  Div.  891 ;  People  ex 
rel.  Brady  v.  Clement,  127  N.  Y.  Supp.  68, 
142  App.  Div.  908. 

Everj  railroad  oompaay 

The  provision  of  the  Constitution  that 
"every  railroad  company"  shall  have  the 
right  with  its  road  to  intersect,  connect  with, 
or  cross  any  other  railroad,  has  reference  to 
railroad  companies  incorporated  for  the  pur- 
pose of  constructing  a  railroad..  Boca  &  T. 
R.  Co.  v.  Sierra  Valleys  B.  Co.,  84  Pac.  298, 
303,  2  Cal.  App.  546. 

Erery  snoli  ease 

See  In  Every  Such  Case. 

EVERT  OTHER 

In  the  statute  providing  that  an  action 
other  than  those  brought  for  the  recovery  of 
real  estate,  etc.,  when  brought  against  a  do- 
mestic corporation,  may  be  brought  in  the 
county  in  which  it  is  situated  or  has  its 
principal  olHce,  that  "evelry  other  action" 
than  tiiose  against  carriers  and  nonresidents 
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and  foreign  corporations  must  be  brought 
in  the  county  where  defendant  resides,  and 
that,  when  an  action  is  rightly  brought  in  a 
county,  a  summons  may  be  issued  to  any 
other  county  against  other  defendants,  the 
words  "every  other  action"  are  not  Intended 
to  exclude  actions  where  several  defendants 
may  be  rightly  Joined.  An  action  against  an 
individual  residing  in  one  county  and  a  do- 
mestic corporation  having  its  principal  of- 
fice in  another  county,  for  their  Joint  negli- 
gence in  conducting  log  drives,  is  properly 
brought  in  the  county  of  the  residence  of  the 
individuaL  Harrison  v.  Carbon  Timber  Co., 
83  Pac.  215,  216, 14  Wya  246. 

EVICTION 

See  Constructive  Eviction;  Partial  Evic- 
tion;  Total  Eviction. 

In  order  that  an  ouster  in  pais  should 
amount  to  an  eviction,  it  is  necessary  that 
it  shall  be  lawful,  and,  to  be  lawful,  the  ad- 
verse claim  must  be  asserted  by  or  in  the  in- 
terest of  one  having  a  better  title.  McKillop 
V.  Burton's  Adm'r,  74  Ati.  78,  80,  82  Vt  403. 

Civil  Code  imposes  upon  the  seller  the 
obligation  of  warranting  the  buyer  against 
the  latter*s  "eviction"  of  the  thing  sold,  and 
defines  "eviction,"  in  article  2500,  as  the  loss 
suflfered  by  the  buyer  of  the  totality  of  the 
thing^  sold,  or  of  a  part  thereof,  occasioned 
by  the  right  or  claim  of  a  third  person.  Ab- 
bott's Law  Dictionary  defines  "eviction"  as 
dispossession,  ejection,  ouster.  Originally  it 
seems  confined  to  dispossession  by  Judgment 
of  law.  In  more  modem  use,  it  may  em- 
brace dispossession  by  paramount  right  or 
claim  of  such  right  The  Century  Dictionary 
defines  it  as  dispossession  by  Judicial  sen- 
tence; the  recovery  of  lands  and  tenements 
firom  another's  possession  by  due  course  of 
law;  an  involuntary  loss  of  possession,  or 
inability  to  get  promised  possession  by  rea- 
son of  the  hostile  assertion  of  an  irresistible 
title.  Webster's  Dictionary  defines  it  as  the 
act  or  process  of  evicting,  or  state  of  tfeing 
evicted;  the  recovery  of  lands,  tenements, 
etc.,  from  another's  possession  by  due  course 
of  law;  dispossession  by  paramount  title; 
ejectment;  ouster.  The  petition  of  a  buyer 
alleged  the  purchase  of  real  estate,  the  pay- 
ment of  the  price,  and  actual  possession  of 
the  property  purchased,  and  further  alleged 
a  superior  outstanding  title,  but  did  not  al- 
lege dispossession  by  Judicial  proceedings  or 
a  pending  suit  to  evict  Held,  that  it  dis- 
closed no  cause  of  action,  and  was  prema- 
ture as  to  the  demand  for  restitution  of 
price.  Bonvillaln  v.  Bodenheimer,  42  South. 
273,  274,  117  La.  793. 


EVIOTION  (Of  Tenant) 

An  "eviction,"  in  its  original  and  techni- 
cal meaning,  is  the  expulsion  of  a  tenant  by 
the  assertion  of  a  paramount  titie  and  by 
process  of  law;  but  the  acts  of  a-  landlord, 
resulting  in  a  substantial  interference  with 
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the  tenant's  right  of  possession  or  enjoy* 
ment,  amount  to  an  eviction,  where  the  acts 
of  the  landlord  indicate  an  intention  that 
the  tenant  shall  no  longer  continue  to  oc- 
cupy the  premises.  Nesson  v.  Adams,  99  N. 
E.  93,  94,  212  Mass.  429. 

In  order  to  constitute  an  "eviction,"  "the 
act  complained  of  must  proceed  from  the 
landlord  himself  or  some  other  person  act- 
ing under  his  authority  or  by  or  through  him 
or  from  the  exercise  of  some  legal  right  by 
state  or  municipal  authorities,  and  must  be 
such  as  deprives  the  tenant  of  the  beneficial 
enjoyment  of  the  whole  or  a  part  of  the  prem- 
ises." City  of  Baltimore  v.  Latrobe,  61  Atl. 
203,  209, 101  Md.  621,  4  Ann.  Cas.  1005  (citing 
Wood's  Landlord  &  Tenant  [2d  Ed.]  1098). 

"Eviction"  is  defined  to  be  when  there 
has  been  an  obstruction  to  the  beneficial  en- 
joyment of  the  premises  and  a  diminution  of 
the  consideration  of  the  contract  by  the  act 
of  the  landlord.  Where  an  accidental  fire  oc- 
curred during  the  term  which  consumed  the 
roof  and  fourth  story  of  the  building,  and 
the  landlord,  being  unable  to  restore  it  to  a 
four-story  building  without  rebuilding  the 
walls,  restored  it  to  a  three-story  building, 
and  the  tenant  did  not  abandon  the  premises 
after  the  fire,  as  it  was  authorized  to  do, 
but  remained  in  possession  after  it  ascer- 
tained that  plaintiff  would  not  restore  the 
building  to  its  original  condition,  tbefe  was 
no  "eviction."  Rogers  v.  S.  E.  Grote  Paint 
Co.,  94  S.  W.  548,  549,  llSMo.  App.  300  (quot- 
ing and  adoptinic  definition  in  McAdam, 
Landl.  &  T.  478,  479). 

An  "eviction"  may  be  actual  or  construc- 
tive, and  any  act  of  the  lessor  by  which  his 
agent  is  deprived  of  the  enjoyment  of  the 
wliole  or  a  material  part  of  the  demised 
premises,  or  which  shows  an  intent  on  the 
part  of  the  lessor  permanently  to  deprive  or 
to  obstruct  or  interfere  with  the  tenant's 
quiet  and  peaceful  enjoyment  of  the  premises, 
amounts  to  an  "eviction."  A  mere  trespass, 
however,  is  not  an  eviction,  though  accom- 
panied by  such  acts  and  committed  in  such 
circumstances  as  to  be  equivalent  thereto. 
Isabella  Gold  Min.  Co.  v.  Glenn,  86  Pac.  349, 
350,  37  Colo.  165. 

An  "eviction  of  the  tenant"  exists  when 
the  landlord  in  any  manner  deprives  the  ten- 
ant of  the  whole  or  a  substantial  part  of 
the  leased  premises.  Jackson  v.  Paterno,  108 
N.  Y.  vSupp.  1073,  1076,  58  Misc.  Rep.  201. 

A  landlord  who  makes  an  excavation  ad- 
jacent to  the  leased  building,  and  who  can  do 
the  work  with  safety  and  without  actual 
injury  to  the  tenant's  use  of  the  building, 
does  not  thereby  so  Interfere  with  the  ten- 
ant's quiet  enjoyment  as  to  constitute  an 
"eviction,"  which  occurs  when  a  tenant  is 
forced  to  yield ,  possession  to  one  having  a 
paramount  title,  or  when  the  landlord  dis- 
possesses the  tenant,  either  by  actually  tak- 
ing possession,  or  by  such  interference  with 


the  tenant's  enjoyment  that  he  is  justified  In 
relinquishing  possession,  and  does  relinquish 
it  Fletcher  v.  Joseph  Pfeifer  Clothing  Co., 
146  S.  W.  864,  866,  103  Ark.  318. 

Lessee's  lease  required  him  to  give  three 
months'  notice  of  intended  removal,  and  to 
allow  lessors  to  enter  and  show  x^rospective 
lessees  the  premises  and  at  any  time  visit 
and  examine  them.  Lessors,  less  than  three 
months  prior  to  *the  expiration  of  the  lea.se. 
wrote  lessee,  requesting  permission  to  show 
a  prospective  lessee  the  premises,  and,  re- 
ceiving no  reply,  in  two  days  broke  in,  put 
on  a  new  lock,  and  retained  the  key.  Les- 
see removed  forthwith.  Held,  that  while 
such  breaking,  being  merely  a  trespass,  for 
which  lessee  might  have  damages  against 
lessor,  would  not  justify  a  refusal  to  pay 
rent,  yet  that  the  changing  of  the  lock  and 
retaining  the  key  operated  as  an  "eviction," 
60  that  lessor  could  not  recover  for  rent 
subsequently  accrued.  Lester  v.  Griflin,  108 
N.  Y.  Supp.  580,  581,  57  Misc.  Rep.  628  (cit- 
ing Warren  v.  Wagner,  75  Ala.  188,  51  Am. 
Rep.  446). 

"Any  interference  on  the  part  of  the 
landlord,  which  impairs  the  beneficial  en- 
joyment of  the  premises,  such  as  the  crea- 
tion of  a  nuisance  in  another  portion  of  the 
same  building,  or  the  like,  is  a  sufllcient  dis- 
turbance of  possession  to  constitute  an  'evic- 
tion.* '*  A  landlord,  by  opening  and  main- 
taining a  public  bowling  alley  immediately 
under  a  leased  fiat,  the  alley  being  used  all 
day  and  till  late  at  night,  creates  a  nuisance, 
making  it  Impossible  for  the  tenant  to  peace- 
ably and  quietly  hold  and  enjoy  bis  prem- 
ises, constituting  an  "eviction,"  so  that  the 
tenant,  leaving  the  premises  in  consequence 
thereof,  is  not  liable  for  subsequent  rent. 
Donovan  v.  Koehler,  103  N.  Y.  Supp.  a35,  936, 
119  App.  Div.  51  (quoting  and  adopting  def- 
inition in  Home  Life  Ins.  Co.  of  Brooklyn  v. 
Sherman,  46  N.  Y.  370). 

To  constitute  an  "eviction,"  there  must 
be  either  an  actual  expulsion  of  the  ten- 
ant, or  some  act  of  a  permanent  charac- 
ter done  by  the  landlord  with  the  intention 
and  effect  of  depriving  the  tenant  of  the  en- 
joyment of  the  premises,  or  some  part  of 
them,  to  which  he  yields,  abandoning  the 
possession  within  a  reasonable  time,  and  the 
intent  may  be  an  actual  intent,  accompanying 
and  characterizing  the  act,  or  It  may  be  in- 
ferred from  the  act  itself;  but  mere  neglect 
to  repair,  where  the  landlord  is  under  no 
obligation  to  repair,  will  not  constitute  evic- 
tion. Voss  V.  Sylvester,  89  N.  E.  241,  243, 
203  Mass.  233. 

Physical  expulsion  unnecessary 

While  actual  ouster  of  a  tenant  is  not 
required  to  constitute  an  "eviction,"  which 
results  from  any  act  of  the  lessor  in  depriv- 
ing the  tenant  of  the  beneficial  enjoyment  of 
the  premises,  there  must  be  a  substantial  In- 
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terference  with  the  tenant's  enjosnnent    Kel- 
ley  T.  Long,  122  P.  832.  834,  18  CaL  App.  159. 

Voluntary  a1>aB.doiiiii«iit 

Any  violation  of  the  terms  of  a  lease 
bj  a  landlord,  which  deprives  the  tenant  of 
the  beneficial  use  and  enjoyment  of  all  or 
part  of  the  lease  and  premises,  amounts  to 
an  **eviction"  and  will  warrant  the  tenant 
in  abandoning  the  premises,  whereupon  he 
mil  stand  exonerated  from  liability  for  rent. 
Delmar  Inv.  Co.  v.  Blumenfeld,  94  S.  W,  823, 
M:6,  118  Mo.  App.  308. 

Some  authorities  hold  that  where  a 
tenant  leaves  the  premises  vacant  or  unoc- 
cupied, and  the  landlord  enters  without  his 
consent  and  relets  the  premises,  such  action 
constitutes  an  "eviction"  of  the  tenant  and 
terminates  the  lease,  and,  in  the  absence  of 
any  other  circumstance,  such  is  the  law  ;  but, 
after  an  unauthorized  abandonment  by  a  ten- 
ant, the  landlord  may,  by  taking  proper  pre- 
cautions, relet  to  another  without  creating  a 
surrender  by  operation  of  law.  Higglus  v. 
Street,  92  Pac.  153.  154,  19  Okl.  45,  13  L.  R. 
A.  (S.  S.)  398,  14  Ann.  Cas.  1086. 

EVIDENCE 

See  Affirmative  Evidence;  Appear  from 
the  Evidence;  Best  Evidence;  Bill  of 
Evidence;  Brief  of  Evidence;  Circum- 
stantial Evidence;  Clear  E3vidence  or 
Proof;  Competent  Evidence;  Gonclu- 
aive  Evidence;  Corroborating  Evidence; 
Cumulative  Evidence;  Demonstrative 
Evidence;  Direct  Evidence;  Downright 
Evidence;  Expert  Evidence  or  Testimo- 
ny; For  Use  as  Evidence;  From  the 
Evidence;  Full  Evidence;  Hearsay 
Evidence;  Incompetent  Evidence;  In- 
direct Evidence;  Insufficient  Evidence; 
Introduction  of  Evidence;  Legal  Evi- 
dence; Material  Evidence  or  Testimo- 
ny; Newly  Discovered  Evidence;  Opin- 
ion Evidence;  Papers  gr  Evidence;  Pa- 
pers Read  in  Evidence;  Positive  Evi- 
dence; Presumptive  Evidence;  Prima 
Facie  Evidence;  Primary  Evidence; 
Rebutting  Evidence;  Receiving  Evi- 
dence; Satisfactory  Evidence;  Scin- 
tilla of  Evidence;  Secondary  Evidence; 
Some  Evidence;  Substantial  Evidence ; 
Sufficient  Evidence;  Traditionary  Evi- 
dence; Unequivocal  Evidence;  Unim- 
peachable Evidence;  Weight  of  Evi- 
dence; Written  Evidence. 

All  the  evidence,  see  All. 

Any  evidence,  see  Any. 

As  included  In  practice,  see  Practice  (In 
Law).  I 

Clear  preponderance  of  evidence,  see 
Clear  Preponderance^ 

Fair  preponderance  of  evidence,  see  Fair 
Preponderance. 

Other  evidence,  see  Other. 

Preponderance  of  evidence,  see  Prepond- 
erance. 


See,  also,  Autoptic  Preference;  Clearly 
Proven;  Presumption;  Res  Gestae; 
Testimony. 

"Evidence"  is  the  means  by  which  facts 
are  proved.  Taylor  v.  McClintock,  112  S.  W. 
405,  414,  87  Ark.  243 ;  Board  of  Education  of 
City  and  County  of  San  Francisco  v.  Alli- 
ance Assur.  Co.,  159  Fed.  994,  998 ;  Neeld  v. 
State,  58  N.  E.  734,  735,  25  Ind.  App.  603 
(quoting  and  adopting  definition  in  Greenl. 
Bv.  [15th  Ed.]  §  1). 

"Evidence,"  in  the  sense  of  that  which 
Induces  belief  or  actuates  conduct,  is  a  wide- 
ly different  thing  from  evidence  as  it  is  ad- 
ministered in  courts  of  law.  "Evidence"  as 
a  term  of  logical'  reasoning  is  much  more 
inclusive  than  evidence  as  a  term  of  Judicial 
procedure,  the  relation  between  the  two  be- 
ing that  the  initial  assumption  that  all  that 
is  logically  probative  is  legally  admissible 
has  been  as  a  result  of  Judicial  experience 
subjected  to  a  large  number  of  exclusions 
based  not  upon  logical  but  upon  forensic  con- 
siderations, which  have  taken  the  form  of 
rules  of  evidence  to  which  in  turn  there  are 
exceptions,  the  two  together  making  up  the 
law  of  evidence.  State  v.  McFarland,  83 
Atl.  993,  996,  83  N.  J.  Law,  474. 

"Evidence,"  as  defined  by  Blackstone, 
"signifies  that  which  demonstrates,  makes 
clear,  or  ascertains  the  truth  of  the  very 
point  in  issue,  either  on  the  one  side  or  on 
the  other."  Evidence  is  relevant  when  it 
bears  on  the  issues  so  as  to  tend  to  prove  or 
disprove  them;  but  testimony  may  be  rele- 
vant when  it  is  only  a  link  in  the  chal|i  of 
evidence  tending  to  prove  the  issues  by  rea- 
sonable inference  though  not  directly  bear- 
ing upon  them.  San  Antonio  Traction  Co.  v. 
Illgdon  (Tex.)  123  S.  W.  732,  734. 

"  'Evidence'  signifies  those  rules  of  law 
Whereby  we  determine  what  testimony  is  to 
be  admitted  and  what  to  be  rejected  in  each 
case,  and  what  weight  is  to  be  given  the  tes- 
timony admitted."  State  ex  rel.  Sims  v. 
Caruthers,  98  Pac.  474,  478,  1  Okl.  Cr.  428 
(quoting  from  Blsh.  Cr.  Proc.). 

That  which  no  sane  man  would  believe 
is  not  "evidence."  Taylor  v.  McClintock,  112 
S.  W.  405,  414,  87  Ark.  243. 

"The  term  'evidence*  includes  not  only 
that  offered  on  the  part  of  the  government, 
but  that  also  offered  for  the  defense. 
•  •  ♦  "  United  States  v.  Greene,  146  Fed. 
803.  824. 

"  'Evidence*  Is  any  matter  of  fact,  the 
effect,  tendency,  or  design  of  which  is  to  pro- 
duce In  the  mind  a  persuasion,  affirmative  or 
disaffirmatlve,  of  the  existence  of  some  of 
the  matter  of  fact."  State  v.  Danforth,  60 
Atl.  839,  840,  73  N.  H.  215,  111  Am.  St.  Rep. 
600,  6  Ann.  Cas.  557  (quoting  and  adopting 
definition  in  Cook  v.  New  Durham,  13  Atl. 
650,  64  N.  H.  419,  420),  .     .     . 
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The  term  "evidence,"  as  used  In  an  In- 
struction that  the  Jury  were  not  to  consider 
anything  "but  the.  evidence  Introduced  he- 
fore  them  and  the  law  as  laid  down  in  the 
Instructions  of  this  court,"  Is  hroad  enough 
to  Include  documentary  as  well  as  oral  evi- 
dence. Fitzgerald  v.  Benner,  76  N.  E.  709, 
716,  219  111.  485. 

A  statement  In  a  trustee  disclosure  is 
"evidence,"  and  not  an  allegation  under 
Rev.  St  c.  88,  §§  80,  31.  The  allegation 
which  must  be  made  to  let  In  evidence  other 
than  the  disclosure  must  be  additional  to, 
outside  of,  the  disclosure  proper.  Thompson 
V.  Dyer,  62  Atl.  76,  78,  100  Me.  421. 

"Evidence  of  Innocence"  consists  in  the 

proof  of  facts  from  which  the  inference  of 

•innocence   is  drawn.     State   v.   Reilly,   116 

Pac.  481,  482,  85  Kan.  175  (citing  3  Words 

and  Phrases,  2522,  2523). 

Affidavit  as  evidenoe 

See  Affidavit 

Am  oompetent  or  legal  eTidence 

The  word  "evidence,"  as  used  In  Code 
Cr.  Proc.  1895,  art  555,  providing  that  where 
defendant  in  a  felony  case  persists  in  plead- 
ing guilty,  if  the  punishment  of  the  offense  is 
not  absolutely  fixed  and  beyond  the  discre- 
tion of  the  jury  to  graduate,  a  jury  shall  as- 
sess the  punishment,  and  evidence  shall  be 
submitted  to  enable  them  to  decide  thereup- 
on, means  legal  evidence  such  as  would  be 
authorized  to  go  before  a  jury.  Woodall  v. 
State,  126  8.  W.  591,  693,  58  Tex.  Cr.  B.  513. 

"Evidence,"  within  the  meaning  of  the 
rule  requiring  questions  of  fact  to  be  sub- 
mitted to  the  Jury,  if  supported  by  a  scin- 
tilla of  evidence,  is  something  of  substance, 
and  not  mere  vague,  uncertain,  or  irrelevant 
matter,  not  carrying  the  quality  of  proof. 
Clark  V.  Young's  Ex'x,  142  S.  W.  1032,  1035, 
146  Ky.  377 ;  Mlnahan  v.  Grand  Trunk  West- 
em  R.  Co.,  138  Fed.  37,  46,  70  C.  C.  A.  463. 

The  term  "evidence  of  negligence,"  as 
used  in  conjunction  with  negligence  per  se, 
means  competent  but  not  conclusive  evidence 
to  be  submitted  to  the  jury  on  the  question 
of  negligence  or  no  negligence.  Ashley  v. 
Kanawha  Valley  Traction  Co.,  55  S.  B.  1016, 
1020,  60  W.  Va.  306,  9  Ann.  Cas.  836. 

pyoof  distlnsuislted 

Proof  is  the  legal  effect  of  "evidence." 
United  States  y.  Lee  Huen,  118  Fed.  442,  456. 

Proof  is  the  effect  of  "evidence,"  rather 
than  the  medium  by  which  a  fact  is  estab- 
Ushed.  Lone  Star  Brewing  Co.  v.  Willie,  114 
a  W.  186,  192,  52  Tex.  Civ.  App.  550. 

••Technically  there  is  a  difference  be- 
tween evidence  and  proof.  Evidence  tends 
to  establish  or  disprove  an  alleged  matter  of 
fact  in  Issue.  Proof  Is  an  effect  of  evidence, 
while  evidence  Is  merely  the  means  of  mak- 
ing proof.    A  fact  is  not  proved  unless  it  is 


established."    OUveros  v.  State,  47  S.  B.  627, 
629,  120  Ga.  237,  1  Ann.  Cas.  114. 

Rem.  &  Hal.  Code,  §  2316,  provides  that 
no  order  of  dismissal  on  the  grounds  of  va- 
riance between  the  information  and  the  proof 
shall  bar  another  prosecution  for  the  same 
offense.  Held^  that  while  the  words  "proof" 
and  "evidence"  were  not  synonymous,  evi- 
dence being  the  medium  through  which  proot 
is  established  and  proof  the  effect  of  evi- 
dence rather  than  the  evidence  itself,  the 
word  ••proof'  as  used  in  the  statute  was 
loosely  used  in  the  sense  of  evidence;  and 
hence  it  was  not  essential  to  the  application 
of  the  section  that  evidence  should  have  been 
actually  Introduced  at  the  trial  and  a  vari- 
ance so  established  in  order  that  a  dismissal 
because  of  variance  should  be  relieved  of  its 
effect  as  former  jeopardy.  State  ▼•  Poole, 
116  Pac.  468,  470.  64  Wash.  47. 

Statement  of  aoensed 

When  the  defendant  made  his  statement, 
his  counsel  offered  to  swear  him  and  allow 
him  to  be  cross-examined,  waiving  his  con- 
stitutional right  The  solicitor  general  de- 
clined to  cross-examine  the  defendant,  and 
thereupon  the  court  refused  to  allow  the 
counsel  for  the  accused  to  interrogate  the 
defendant  as  a  witness.  Held,  that  this  was 
not  error.  The  statement  of  a  defendant  in 
a  criminal  case  Is  not,  in  a  technical  sense, 
"evidence."  There  is  no  provision  of  law  by 
which  he  may  become  a  witness.  He  may  be 
cross-examined,  if  he  consents  to  be  so  cross- 
examined;  but  his  agreement  or  offer  to  be 
cross-examined  does  not  Impose  any  obliga- 
tion upon  the  prosecution,  and  unless  the 
solicitor  general  accepts  and  acts  upon  the 
offer  of  the  accused  to  be  cross-examined, 
his  counsel  has  no  absolute  right  to  submit 
him  to  a  direct  re-examination  as  he  would 
a  witness.  The  privilege  of  directing  the  at- 
tention of  a  defendant  to  a  particular  point, 
by  question  or  suggestion,  Is  a  matter  ad- 
dressed to  the  discretion  of  the  trial  judge. 
Roberson  v.  State,  76  S.  E.  752,  12  Ga.  App. 
102. 

Testimony  distinsvisl^ed 

It  la  Inoontestably  true  that  testimony 
and  ''evidence"  are  not  synonymous  terms; 
that  testimony  is  but  a  kind  of  species  of 
evidence;  that  the  former  is  in  a  trial  the 
portion  of  the  latter  which  may  be  given 
orally  by  witnesses;  that  the  latter  is  in- 
clusive of  the  testimony  of  witnesses,  docu- 
ments, etc.;  that  "evidence"  is  the  generic 
term.  Colum]}ia  Nat  Bank  of  Lincoln  v. 
German  Nat.  Bank,  77  N.  W.  346,  347,  56 
Neb.  803  (citing  Gazette  Printing  Go.  v. 
Morss,  60  Ind.  153). 

"Testimony"  and  ''evidence"  are  not  syn- 
onymous  terms;  the  latter  is  the  generic 
and  the  former  applicable  to  a  species  or 
kind  of  "evidence."  W^ere  from  an  inspec- 
tion of  the  entire  bill  of  exceptions  it  Is  ob- 
vious that  the  word  "testimony"  was  used 


EVIDENCE 


357 


EVIDENCB 


with  reference  to  the  evidence  and  as  syn- 
onymous with  "evidence,"  it  may  be  accord- 
ed such  extended  signification.  Woolworth 
V.  Parker.  77  N.  W.  1090,  1092,  67  Neb.  417 
(citing  Columbia  Nat  Bank  of  Lincoln  y. 
German  Nat  Bank,  77  N.  W.  346,  56  Neb. 
803). 

The  statement  in  the  printed  record  of 
appeal  that  "this  was  all  the  'testimony'  in- 
trodaced  on  the  trial  of  this  cause"  is  not  the 
equivalent  of  the  statement  that  "this  was 
all  the  evidence  introduced  on  the  trial  of 
this  cause."  An  assignment  of  error  in  re- 
lation to  the  "evidence"  will  not  be  consid- 
ered unless  the  record  shows  affirmatively 
that  all  of  the  evidence  is  made  a  part  of  the 
record  by  a  bill  of  exceptions.  The  word 
"testimony"  is  not  synonymous  with  the 
word  "evidence."  Guarantee  Gold  Bond, 
Loan  &  Savings  Co.  v.  Edwards,  104  S.  W. 
624,  629,  7  Ind.  T.  297. 

While  stricUy  "testimony"  and  "evi- 
dence" are  not  synonymous,  terms,  the  for- 
mer, as  used  in  a  statute  which  provides 
that,  after  the  testimony  on  both  sides,  the 
state's  counsel  shall  open  and  conclude  the 
argument  to  the  jury,  except  that  if  the  de- 
fendant introduces  no  "testimony"  his  coun- 
sel shall  open  and  conclude  after  the  testi- 
mony on  the  part  of  the  state  is  closed, 
means  either  oral  or  doci^mentary  evidence. 
Hargrove  v.  State,  45  S.  E.  58,  117  Ga.  706. 

What  witnesses  say  under  oath  is  "tes- 
timony," but  only  so  much  of  it  as  impresses 
the  mind  of  the  court  trying  the  facts  is  "ev- 
idence," and  it  is  by  evidence  and  not  by 
testimony  that  the  court  must  l>e  governed 
In  passing  upon  questions  of  fact  Mick  v. 
Mart  (N.  J.)  65  Atl.  851. 

There  is  a  difference  between  the  terms 
"evidence"  and  "testimony."  The  former  is 
the  more  comprehensive  term  and  includes 
all  the  means  by  which  any  alleged  matter 
of  fact,  the  truth  of  which  is  submitted  to 
investigation,  is  established  or  disproved. 
The  latter  in  common  acceptation  embraces 
only  the  statements  of  witnesses  upon  oath, 
and  does  not  include  proof  by  writings  or 
from  other  sources.  A  statement  that  the 
record  contains  all  the  "testimony"  will,  how- 
ever, ordinarily  be  taken  to  amount  to  a 
statement  that  it  contains  all  the  "evidence." 
Dibble  v.  Dimick,  38  N.  E.  724,  725,  143  N. 
T.  549. 

A  charge  that  if  any  witness  has  will- 
fully testified  falsely,  the  jury  are  at  liber- 
ty to  wholly  disregard  his  testimony  "ex- 
cept so  far  as  the  same  is  corroborated  by 
other  creditable  testimony  in  the  case"  is 
not  erroneous,  because  using  the  word  "tes- 
timony" instead  of  "evidence";  the  two 
words  being  synonjrmous  as  commonly  un- 
derstood. State  V.  Winney,  128  N.  W.  680, 
681,  21  N.  D.  72. 

A  certificate  of  the  official  stenographer 
"that  the  above  and  foregoing    *    •   •    con- 


tains a  full  and  correct  transcript  of  my  sten- 
agraphic  notes  of  the  testimony  taken  and 
oral  proceedings  had  on  the  trial,"  and  an 
order  of  the  judge  settling  the  bill  of  exceiH 
tions  reciting  that  the  foregoing  is  "a  cor- 
rect transcript  of  the  proceedings  herein," 
do  not  show  that  the  bill  of  exemptions  con- 
tains all  the  evidence;  the  word  "testimony" 
including  only  the  oral  statements  of  the 
witnesses  while  testifying,  and  not  being 
synonymous  with  the  word  "evidence,"  in- 
cluding any  species  of  proof  submitted  to  a 
court  or  jury.  Carter  v.  Cummin gs-Nellson 
Co.,  97  Pac.  334,  335,  34  Utah,  315  (citing  3 
Words  and  Phrases,  p.  2523). 

While  some  authorities  define  tiie  words 
"testimony"  and  "evidence"  as  technically 
different,  making  "evidence"  the  more  com- 
prehensive term,  in  common  expression,  even 
in  courts,  they  are  used  sjnaonymously,  and 
charges  are  not  faulty  because  "testimony'* 
Is  referred  to,  where  technically  "evidence" 
might  be  the  more  proper  term.  Jones  v. 
City  of  Seattle,  98  Pac  743,  745,  51  Wash. 
245. 

The  word  "evidence"  includes  all  the 
means  by  which  any  alleged  matter  of  fact 
under  investigation  is  established  or  disprov* 
ed,  and  testimony  is  not  synonymous  with 
"evidence."  The  word  "evidence,"  in  a  case- 
made  reciting  that  It  contains  all  of  the 
"evidence"  introduced  at  the  trial,  covers 
all  the  testimony,  records,  documents,  papers, 
and  proofs  submitted  for  the  consideration  of 
the  court  or  jury.  Southern  Pine  Lumber 
Co.  V.  Ward,  85  Pac.  459,  463,  16  Okl.  131. 

"The  words  testimony'  and  'evidence' 
are  not  synonymous  terms.  Testimony  Is 
evidence,  but  evidence  may  or  may  not  be 
testimony,  or  may  consist  of  more  than  tes- 
timony. The  word  'testimony*  is  a  restrict- 
ed limited  term,  consisting  only  of  the  state- 
ments of  witnesses,  while  the  word  'evidence* 
is  a  comprehensive  term,  embracing  not  only 
testimony  or  the  statements  of  witnesses, 
but  also  documents,  written  instruments, 
admissions  of  parties,  and  whatever  may 
be  submitted  to  a  court  or  jury  to  elucidate 
an  issue  or  prove  a  case.  Bouvier  defines 
'testimony':  *The  statement  made  by  a  wit- 
ness under  oath  or  affirmation.'  Black  de- 
fines 'testimony':  'Any  species  of  proof  or 
probative  matter  legally  presented  at  the 
trial  of  an  issue  by  the  act  of  the  parties, 
and  through  the  medium  of  witnesses,  rec- 
ords, documents,  concrete  objects,  etc.,  for 
the  purpose  of  Inducing  belief  in  the  minds 
of  the  court  or  jury  as  to  their  contention.* " 
Crooks  V.  Harmon,  81  Pac.  95,  96,  29  Utah, 
304. 

The  term  "testimony"  is  not  as  compre- 
hensive as  "evidence"  and  in  fact  is  but  a 
species  or  kind  of  evidence,  but  In  a  certifi- 
cate to  the  stenographer's  transcript  certi- 
fying that  the  foregoing  was  a  true,  full,  and 
correct  transcript  of  the  testimony  and  oth* 
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er  proceedings  had  on  the  trial,  the  term 
"testimony,"  when  coupled  with  the  expres- 
sion "other  proceedings,**  may  be  treated  as 
synonymous  with  "evidence,**  making  the  cer- 
tificate equivalent  to  a  statement  that  it  con- 
tained all  the  evidence.  Mitchell  v.  Jensen, 
81  Pac.  165,  167,  29  Utah,  346. 

As  witnesses 

The  term  "whose  evidence,**  in  an  In- 
struction that  there  was  testimony  In  the 
case  from  which  the  jury  might  find  that 
the  defendant  was  guilty  of  negligence,  "but 
that  depends  upon  *whose  evidence'  you  be- 
lieve,'* is  not  equivalent  to  "whose  witness- 
es'* so  as  to  render  the  charge  objectionable 
as  directing  the  jury  to  find  for  the  plaintiff 
if  they  believe  his  witnesses,  and  for  the  de- 
fendant if  they  do  not  Harker  v.  Detroit 
United  Ry.,  114  N.  W.  657,  658,  150  Mich.  697. 

EVIDENCE  OF  INllEBTEDlfESS 

Other    evidence    of    indebtedness,     see 
Other. 

"Evidence  of  indebtedness,**  as  used  in 
Const,  art.  10.  §  29,  providing  that  no  bond 
or  evidence  of  indebtedness  of  the  state  shall 
be  valid  unless  the  same  shall  have  Indorsed 
thereon  a  certificate  signed  by  the  Auditor 
and  the  Attorney  General,  showing  that  the 
bond  or  evidence  of  indebtedness  is  issued 
pursuant  to  law  and  Is  within  the  debt  limit, 
means  such  indebtedness  as  is  usually  evi- 
denced by  a  bond.  Bryan  v.  Menefee,  95 
Pac.  471,  475,  21  Okl.  1. 

As  used  In  69  Ohio  Laws,  pp.  173,  174, 
the  term  "evidence  of  indebtedness'*  is  syn- 
onymous with  "securities.'*  Cincinnati,  H.  & 
D.  Ry.  Co.  V.  Kleybolte,  88  N.  E.  879,  880, 
80  Ohio  St  311. 

Rev.  St.  1895,  art  3356,  requiring  ac- 
tions for  debt  where  the  indebtedness  is  evi- 
denced by  or  founded  on  any  contract  In 
writing  to  be  commenced  within  four  years 
after  the  cause  of  action  accrues,  applies  to 
an  action  on  a  liquor  dealer's  bond  for  selling 
liquor  to  a  minor,  the  cause  of  action  being 
both  ''evidenced  by  and  founded  on  a  con- 
tract in  writing.**  Hlllman  v.  Gallagher,  128 
S.  W.  899,  900,  103  Tex.  427. 

Jndgiaeiit 

"A  judgment  is  not  only  an  evidence  of 
Indebtedness,  but  it  is  of  the  highest  and 
most  conclusive  nature.  A  judgment  against 
a  city  is  within  the  designation  "other  evi- 
dences of  indebtedness  issued  for  money,'*  as 
used  in  Act  Feb.  13,  1865,  as  amended 
(Hurd's  Rev.  St.  1899,  c.  113),  in  describing 
the  debts  for  which  it  authorizes  the  issu- 
ance of  funding  bonds.  Stone  v.  City  of  Chi- 
cago, 69  N.  E.  970,  975,  207  111.  492. 

Mortgage 

A  mortgage  is  an  evidence  of  indebted- 
ness within  B.  &  C.  Comp.  $  25,  providing 
that  payment  of  principal  or  interest  on  any 
bin  of  exchange,  promissory  note,  bond,  or 


"other  evidence  of  indebtedness,"  shall  make 
limitations  run  from  the  time  of  such  pay- 
ment, and*  a  part  payment  on  a  note,  or  on 
the  mortgage  securing  it,  tolls  the  statute 
as  to  the  mortgage.  Kaiser  v.  Idleman,  108 
Paa  193,  194,  57  Or.  224. 

EVIDENCE  OF  PROPERTT 

Share  of  stock  as,  see  Share  of  Stock. 

EVIDENCING  FEATURE 

The  "evidencing  feature**  is  usually  a 
group  of  circumstances  which  as  a  whole  con- 
stitute a  feature  capable  of  being  associate 
ed  with  a  single  object.  Rarely  can  one  cir- 
cumstance alone  be  so  inherently  peculiar 
to  a  single  object.  It  is  by  adding  circum- 
stance to  circumstance  that  a  composite  fea- 
ture or  mark  is  obtained  which  as  a  whole 
cannot  be  supposed  to  be  associated  with  more 
than  a  single  object  The  process  of  con- 
structive inference  of  Identification  thus  con- 
sists usually  in  adding  together  a  number  of 
circumstances,  each  of  which  by  itself  might 
be  a  feature  of  many  objects  but  all  of  which 
together  can  conceivably  coexist  in  a  single 
object  only.  Each  additional  circumstance 
reduces  the  chances  of  there  being  more  than 
one  object  so  associated.  Webb  v.  Rltter,  54 
S.  E.  484,  493,  60  W.  Va.  193. 

EVIDENT 

The  word  "evident'*  means  "clear  to  the 
vision,  especially  clear  to  the  understanding, 
and  satisfactory  to  the  judgment."  Its  syn- 
onyms are:  Manifest;  plain;  clear;  obvi- 
ous; visible;  apparent;  conclusive;  in- 
dubitable; palpable;  notorious.  Under 
Const  Neb.  art.  6,  §  8,  providing  that  all  per- 
sons shall  be  bailable  except  for  capital  of- 
fenses when  proof  is  evident  or  presumption 
great.  Rev.  Code  Cr.  Proc.  §S  685,  586,  con- 
taining substantially  the  same  provisions, 
and  section  356,  providing  that  defendant 
in  a  criminal  case  is  presumed  to  be  inno- 
cent, the  burden  is  on  the  state,  in  an  appli- 
cation for  ball,  to  show  that  the  proof  is  evi- 
dent or  the  presumption  great.  State  t. 
Kauffman,  108  N.  W.  246,  20  S.  D.  020  (quot- 
ing with  approval  from  Webst  Diet). 

EVIDENTIARY  FACT 

An  ''evidentiary  fact**  is  relevant  to  the 
principal  fact  when  the  former  tends  to  show 
that  the  latter  probably  did  or  did  not  oc- 
cur; and  mere  remoteness  usually  goes  to 
the  weight,  and  not  the  admissibility,  of  such 
evidence.  Brunger  v.  Pioneer  Roll  Paper 
Co.,  92  Pac  1043,  1044,  6  Cal.  App.  69L 

EX 

EX  CONTBACTTJ 

Claimant  as  creditor,  gee  Oreditor. 

EX  DELICTO 

See  Action  Ex  Delicto. 

Claimant  as  creditor,  see  Creditor, 
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EX  DOLO 

The  maxim  "ex  dolo/*  meaning  out  of 
fraad,  deceitful  or  tortious  conduct,  does  not 
apply  where  the  right  of  a  third  person  is  to 
be  affected,  as,  where  A.  obtains  property 
from  B.  by  fraud,  he  may  nevertheless  re- 
cover the  purchase  money  from  C.  to  whom 
he  has  sold  the  property.  Doyle  v.  Burns,  90 
X.  W.  195,  204,  123  Iowa,  488. 


See  Trust  Ex  Malefido. 

EX-OFFICEB 

The  terms  "retired  officer"  and  "ex-of- 
ficer," and  "ci-devant"  officer  are  synony- 
mous, implying  that  he  is  no  longer  an  "of- 
ficer" in  the  proper  sense  of  the  term.  Reed 
V.  Schou.  83  Pac.  77,  79,  2  Cal.  App.  55. 

EX  OFFICIO 

The  term  "ex  officio,"  as  used  In^  Act 
Feb.  25,  1898,  providing  that  in  counties  of 
less  than  125,000  the  county  treasurer  shall 
be  "ex  officio"  supervisor  of  assessments; 
that  he  shall  have  an  office  furnished  by  the 
county  board,  which  he  shall  keep  open  dur- 
ing specified  hours;  and  that  he  may  appoint 
deputies  and  clerks,  whose  compensation 
shall  be  fixed  by  the  county  board  and  paid 
by  the  county — ^implies  that  the  county  treas- 
urer shall  be  supervisor  of  assessments  by 
rirtue  of  his  office  as  county  treasurer,  and 
as  appurtenant  thereto.  Foote  v.  Lake 
County,  09  N.  E.  47,  48,  206  III.  185. 

A  finding  in  an  action  against  an  official 
and  the  surety  on  his  bond  for  a  defalca- 
tion as  assessor  that  the  official  collected 
money  "as  assessor"  or  as  "ex  officio  asses- 
sor" is  of  the  same  legal  import,  the  char- 
ter of  the  city  under  which  the  officer  acted 
declaring  that  the  auditor  shall  be  "ex  officio 
assessor,"  and  whether  he  styles  himself 
''auditor  and  assessor"  or  "auditor  and  ex 
officio  assessor"  is  immaterial.  He  is  none 
the  less  assessor  because  he  Is  only  "ex  offi- 
cio assessor,"  and  being  styled  In  the  bond 
both  "auditor  and  ex  officio  assessor"  is  the 
HEme  in  legal  efPect  as  styled  both  "auditor 
and  assessor.'*  City  of  Oakland  v.  Snow,  78 
Pac.  1060,  1064,  145  Cal.  419. 

Ky.  St.  1903,  f  4424,  referring  to  the 
board  of  county  examiners  and  providing  for 
the  taking  of  a  county  school  publishers* 
bond  before  the  "ex  officio  members"  of  the 
state  board  of  education,  does  not  reciulre 
that  the  ex  officio  members  in  approving  and 
accepting  the  bond  should  act  as  a  body,  and 
a  bond  executed  before  such  member  w^hen 
not  so  acting  is  sufficient.  Reld  v.  Common- 
wealth, 94  S.  W.  641,  642,  123  Ky.  240. 

Every  service  a  circuit  court  clerk  is  re- 
quired by  law  to  perform,  for  which  no  fee  or 
charge  is  specified,  or  that  cannot  be  legally 
charged  to  either  party  in  any  cause,  is  an 
ex  officio  service,  for  which  the  clerk  is  enti- 


tled to  reasonable  compensation  from  the 
county.  Calhoun  County  y.  Watson,  44 
South.  702,  703,  152  Ala.  554. 


Under  Gen.  St.  1902,  §  305,  relating  to 
prdbate  of  foreign  wills  after  public  notice, 
and  section  208,  authorizing  probate  courts 
to  make  any  proper  order  for  notice  to  non- 
residents, a  decree  on  notice  by  publication 
is  not  an  "ex  parte  decree,"  within  section 
203,  authorizing  a  probate  court  to  modify  or 
revoke  an  ex  parte  decree,  before  an  appeal' 
therefrom.  Murdoch  v.  Murdoch,  72  Atl.  290, 
293,  81  Conn.  681,  129  Am.  St.  Rep.  231. 

A  surrogate's  order  of  exemption  of  an 
estate  from  transfer  tax  is  in  the  nature  of 
an  ''ex  parte  order,"  and  an  appeal  does  not 
lie  therefrom,  and,  where  the  surrogate  en- 
tered an  order  of  exemption  of  an  estate 
from  transfer  tax,  the  comptroller's  method 
of  reviewing  the  order  is  by  appeal  to  the 
surrogate  and  from  his  order  of  affirmance 
to  the  Appellate  Division.  In  re  Costello's 
Estate,  103  N.  Y.  Supp.  6,  7,  117  App.  Dlv. 
807. 

EX  POST  FACTO 

"An  *ex  post  facto'  law  is  one  which  ren- 
ders, an  act  punishable  in  a  manner  in  which 
it  was  not  punishable  when  it  was  commit- 
ted." State  of  Iowa  v.  Jones,  128  Fed.  626, 
628  (citing  Fletcher  v.  Peck,  6  Cranch  [10  V. 
S.]  87,  3  L.  Ed.  162);  Meffert  v.  State  Board 
of  Medical  Registration  and  Examination,  72 
Pac.  247,  251,  66  Kan.  710,  1  L.  R.  A.  (N.  S.) 
811 ;  Hopkins  v.  State,  108  Pac.  420,  4  Okl. 
Cr.  194 ;  State  v.  McCoy,  127  N.  W.  137,  139, 
87  Neb.  385,  28  L.  R.  A.  (N.  S.)  58S. 

Within  the  meaning  of  the  Constitution 
of  the  United  States,  any  law  is  "ex  post  fac- 
to" which  is  enacted  after  the  commission  of 
the  offense,  and  which,  in  relation  to  it  or  its 
consequences,  in  any  way  affects  tbe  material 
situation  of  the  accused  to  his  prejudice  or 
disadvantage.  State  ex  rel.  Sims  v.  Carutb- 
ers,  98  Pac.  474,  477,  1  Okl.  Cr.  428.  This 
definition  is  subject  to  the  qualification  that, 
where  the*  new  law  mitigates  the  character 
or  punishment  of  a  crime  already  committed, 
it  does  not  fall  within  the  prohibition  of  the 
Constitution,  for  it  then  is  in  favor  of  the 
citizen.     In  re  Petty,  22  Kan.  477,  482. 

"An  *ex  post  facto  law'  is  a  law  which 
makes  an  action  done  before  its  passage, 
which  was  innocent  when  done,  criminal,  and 
punishes  such  action,  or  that  aggravates  a 
crime  or  makes  it  greater  than*  when  it  was 
committed,  or  which,  in  relation  to  that  of- 
fense or  its  consequences,  alters  the  situa- 
tion of  the  party  to  his  disadvantage,  or  that 
changes  the  punishment  and  inffict^a  greater 
punishment  than  the  law  annexed  to  the 
crime  when  committed."  State  v.  Iloon,  111 
N.  W.  462,  463,  78  Neb.  618  (quoting  and 
adopting  definition  in  Marion  y.  State,  20  N. 
W.  289,  16  Neb.  349). 
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A  statute  which  deprives  the  accused  of 
any  substantial  right  which  he  possessed 
when  the  ofFense  was  committed,  or  which 
after  that  time  changes  the  punishment  of 
his  offense,  is  as  to  him  ex  post  facto.  Peo- 
ple ex  rel.  Adams  v.  Johnson,  90  N.  Y.  Supp. 
134,  136,  44  Misc.  Rep.  550. 


«<i 


'Every  retrospective  penal  or  criminal 
statute  is  not  necessarily  'ex  post  facto/  If 
the  law  under  which  the  appellant  was  sen- 
tenced mitigates  the  punishment  prescribed 
in  the  statute  in  existence  when  the  offense 
was  committed,  it  would  not  be  ex  post  fac- 
to, although  retrospective.  A  retrospective 
criminal  or  penal  law  that  does  not  deprive 
the  party  of  some  constitutional  right  to 
which  he  was  entitled  under  the  law  at  the 
time  the  offense  was  committed,  or  does  not 
alter  his  situation  to  his  disadvantage,  is  not 
*ex  post  facto.'  On  page  390  of  3  Dall.,  page 
650  of  1  L.  Ed.,  Mr.  Justice  Chase  defined  'ex 
post  facto  laws*  to  be:  *(1)  Every  law  that 
makes  an  action  done  before  the  passing  of 
the  law,  and  which  was  innocent  when  done, 
criminal,  and  punishes  such  action.  (2)  Ev- 
ery law  that  aggravates  a  crime,  or  makes  it 
greater  than  when  committed.  Every  law 
that  changes  the  punishment,  and  inflicts  a 
greater  punishment,  than  the  law  annexed  to 
the  crime  when  committed.  (4)  Every  law 
that  alters  the  legal  rules  of  evidence,  and 
receives  less,  or  different,  testimony  than  the 
law  required  at  the  time  of  the  commission 
of  the  offense,  in  order  to  convict  the  of- 
fender.' "  Where  the  law  punishing  a  fel- 
ony, when  it  was  committed,  provided  for  a 
scale  of  credits  to  be  given  for  good  behavior. 
Laws  1903,  c.  375,  p.  571,  commonly  called 
the  "indeterminate  sentence  law,"  containing 
no  such  provisions,  was,  as  to  one  convicted 
of  a  felony  before  its  passage,  "ex  post  fac- 
to." State  V,  Tyree  (Kan.)  77  Pac.  290,  291 
(quoting  and  adopting  Calder  v.  Bull,  3  Dall. 
[3  U.  S.]  386,  390,  1  L.  Ed.  648,  650,  and  cit- 
ing Commonwealth  v.  Wyman,  12  Gush.  [66 
Mass.]  237;  Commonwealth  v.  Gardner,  11 
Gray  [77  Mass.]  438;  Doland  v.  Thomas,  12 
Allen  [94  Mass.]  421;  In  re  Petty,  22  Kan. 
477;   Turner  v.  State,  40  Ala.  21). 

"An  'ex  post  facto  law'  is  one  which  im- 
poses a  punishment  for  an  act  which  was  not 
punishable  at  the  time  it  was  committed  or 
an  additional  punishment  to  that  then  pre- 
scribed; or  changes  the  rules  of  evidence,  by 
which  less  or  different  testimony  is  sufficient 
to  convict  than  was  then  required;  or,  in 
short,  in  relation  to  the  offense  or  its  conse- 
quences, alters  the  situation  of  a  party  to 
his  disadvantage."  Changing  the  mode  of 
procedure,  whereby  an  accused  is  entitled  to 
the  Judgment  of  15  men  composing  the  grand 
jury,  to  an  examination  before  a  magistrate, 
and  the  filing  of  an  information  by  a  prose- 
cuting officer,  changes  the  situation  to  the 
disadvantage  of  accused,  and  a  law  making 
such  a  change  is  an  ex  post  facto  law.  State 
V.  Rook,  57  Pac  532,  533,  20  Utah,  38  (quot- 


ing Duncan  v.  Missouri,  14  Sup.'  Ct  670,  152 
U.  S.  377,  88  L.  Ed.  485). 

An  "ex  post  facto  law"  is  one  which  ei- 
ther makes  that  a  crime  which  was  not  a 
crime  when  the  offense  was  committed,  or 
which  Imposes  a  heavier  sentence  than  that 
which  was  prescribed  by  law  at  that  time. 
State  V.  Broadway.  72  S.  E.  987,  157  N.  0. 
598. 

An  "ex  post  facto  law"  is  one  which 
imposes  a  punishment  on  an  act  not  punish- 
able at  the  time  of  its  commission,  or  which 
Imposes  an  additional  punishment  to  that 
then  prescribed,  or  which  changes  the  rules 
of  evidence,  so  that  less  or  different  testi- 
mony is  sufficient  to  convict  than  was  then 
required.  Commonwealth  v.  Phelps,  96  N.  E. 
349,  350,  210  Mass.  78,  37  L.  R.  A.  (N.  S.)  507, 
Ann.  Cas.  1912C,  1119. 

An  "ex  post  facto  law"  Is  one  whidi 
makes  criminal  and  punishable  that  which 
was  lawful  and  innocent  when  done,  or  a 
law  which  aggravates  a  crime  and  makes  it 
a  greater  offense  than  it  was  when  commit- 
ted, or  a  law  which  changes  the  punishment, 
and  makes  it  greater  than  was  imposed  by 
the  law  as  it  stood  when  the  crime  was  com- 
mitted. Ware  v.  Sanders,  124  N.  W.  1081, 
1086,  146  Iowa,  233. 

An  "ex  post  fiacto  law**  is  one  which  ret- 
rospectively makes  a  crime  of  an  act  which 
at  the  time  of  its  doing  was  not  a  crime. 
State  ex  reL  Labauve  v.  Michel,  46  South. 
430,  434,  121  La.  374. 

Justice  Chase,  in  enumerating  what  laws 
he  considered  "ex  post  facto"  within  the 
rules  and  intent  of  the  prohibition,  specified 
"every  law  that  changes  the  punishment  and 
inflicts  a  greater  punishment  than  the  law 
annexed  to  the  crime  when  committed,"  but 
added  that  he  did  not  consider  any  law  ex 
post  facto,  within  the  prohibition,  that  molli- 
fies the  rigor  of  the  criminal  law,  but  only 
those  that  create  or  aggravate  the  crime,  or 
increase  the  punishment,  or  change  the  rules 
of  evidence  for  the  purpose  of  conviction. 
Justice  Wa^shington  declared  ex  post  facto 
any  law  "which,  in  its  operation,  makes  that 
criminal  or  penal  which  was  not  so  at  the 
time  the  act  was  performed,  or  which  in- 
creases the  punishment,  or,  in  short,  which, 
in  relation  to  the  offense  or  its  consequences, 
alters  the  situation  of  a  party  to  his  disad- 
vantage." Chief  Justice  Marshall  defined  an 
ex  post  facto  law  to  be  one  which  makes  an 
act  punishable  In  a  manner  in  which  it  was 
not  punishable  when  committed.  But  this 
definition  is  subject  to  the  qualification  that, 
where  the  new  law  mitigates  the  character 
or  punishment  of  a  crime  already  committed, 
it  does  not  fall  within  the  prohibition  of  the 
Constitution,  for  it  then  is  in  favor  of  the 
citizen.  Chapter  99,  Laws  1903,  substitut- 
ing the  penitentiary  for. the  county  jail  aa 
the  place  of  confinement  pending  execution 
and  directing  that  executions  shuuld  there- 
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fore  take  place  within  the  penitentiary  walls, 
was  not  *'ez  post  fftcto"  as  applied  to  one 
who  was  convictecl  before  its  passage.  State 
T.  Rooney,  95  N.  W.  513,  615,  12  N.  D.  144. 

Applieatloa  to  oItU  aotions 

The  term  "ex  post  facto/*  as  used  In  the 
Constitntion,  relates  to  criminal  punishment, 
and  has  no  relation  to  other  retrospecdye 
laws.  Ex  parte  Clark,  121  Pac  492,  493,  86 
Kan.  639,  39  L.  R.  A.  (N.  S.)  680,  Ann.  Gas. 
1913C,  317;  State  v.  Tyree  (Kan.)  77  Pac. 
290,  291;  Arbuckle  v.  Kelley,  144  Fed.  276, 
278;  Kentucky  Union  Co.  v.  Kentucky,  31 
Sup.  Ct  171.  177,  219  U.  S.  140,  55  L.  Ed. 
137 ;  State  ▼.  Schaeffer,  109  N.  W.  522,  524, 
129  Wis.  469. 

The  phrase  "ex  post  facto  laws"  is  not 
applicable  to  civil  laws,  but  to  penal  and 
criminal  laws  which  punish  no  party  for  acts 
antecedently  done  which  were  not  punishable 
at  all,  or  not  punishable  to  the  extent  or 
in  the  manner  prescribed.  In  short,  "ex  post 
facto  laws'*  relate  to  penal  and  criminal 
proceedings  which  impose  punishments  or 
forfeitures,  and  not  to  civil  proceedings 
which  affect  private  rights  retrospectively. 
Diamond  State  Iron  Co.  v.  Husbands,  68  AtL 
240.  246,  8  Del.  Ch.  205  (quoting  Wilson  v. 
Mercer,  8  Pet.  109,  8  L.  Ed.  876). 

Chapter  73  of  the  Revised  Statutes,  en- 
titled "of  the  suppression  of  certain  nui- 
sancee,"  is  not,  because  it  prohibits  manu- 
facturers and  others  from  selling  or  keeping 
for  sale  within  the  state  liquors,  which  may 
have  been  manufactured  or  bought  by  them 
previous  to  its  passage,  an  **ex  po9t  facto*' 
law;  since,  so  far  as  it  punishes  such  sell- 
ing and  keeping,  it  is  prospective;  and,  if 
it  lessens  the  value  of  liquors  owned  in  the 
state  previous  to  and  held  at  the  time  of  its 
passage,  such  dvil  consequence  does  not 
make  it  retroact  criminally  in  such  sense, 
as  to  bring  it  within  the  definition  of  an 
"ex  post  facto"  law.  State  v.  Paul,  5  R.  I. 
185,  190. 

Act  Ky.  March  15,  1906,  art.  3,  providing 
for  the  forfeiting  of  land  titles  for  failure 
to  list  and  pay  taxes,  though  retroactive, 
is  not  invalid  having  no  criminal  features. 
Kentucky  Union  Co.  v.  Kentucky,  31  'Sup. 
Ct  171,  177,  219  U.  S.  140,  55  L.  Ed.  137. 

Laws  1905,  p.  726,  c.  422,  providing  for 
the  revocation  in  a  civil  action  of  a  physi- 
cian's license  for  fraud  in  its  procurement 
occurring  prior  to  the  adoption  of  the  act, 
is  not  an  ex  post  facto  law.  State  v.  Schaef- 
ffer,  109  N.  W.  522,  524,  129  Wis.  459. 

Act  F^.  21,  1907,  I  6,  relating  to  the 
eiiminal  insane,  and  providing  for  proceed- 
ings  for  their  discharge,  is  not  unconstitu- 
tional as  applied  to  one  committed  before 
its  enactment  for  imi>osing  burdens  on  him 
which  did  not  exist  at  the  time  of  his  com- 
mitment, such  as  the  reqiidrement  that  he 
must  obtain  a  certificate  from  the  physician 


in  charge  of  the  penitentiary  and  a  permit 
from  the  warden  to  institute  proceedings  for 
his  discharge;  the  term  *'ex  post  facto  law," 
as  used  in  the  Constitution,  being  confined 
to  laws  respecting  criminal  punishment,  and 
having  no  relation  to  retrospective  legisla- 
tion of  any  other  description.  State  ex  rel. 
Thompson  t.  Snell,  94  Pac.  926,  928,  49 
Wash.  177. 

The  phrase  *'ex  post  facto  laws"  is  only 
applicable  to  criminal  and  penal  laws  and 
does  not  apply  tp  the  employers'  liability 
act  Pittsburgh,  C,  C.  &  St  L.  Ry.  Co.  v. 
Ughthelser,  78  N.  E.  1033, 1036, 168  Ind.  438. 

Imposition  or  ohanse  of  peiutlty 

A  city  ordinance  providing  for  the  as- 
sessment and  taxatioA  of  omitted  property 
and  providing  a  penalty  is,  to  the  extent 
of  the  penalty,  void  as  an  "ex  post  facto 
law" ;  but,  since  the  taxpayer  was  originally 
bound  to  pay  taxes  on  omitted  property,  the 
ordinance  did  not  create  any  liability  and 
was  not  void  as  an  "ex  post  facto  law"  in 
so  far  as  it  provided  for  the  assessment  of 
the  property.  Muir's  Adm'rs  v.  City  of 
Bardstown,  87  S.  W.  1096,  1098,  120  Ky.  739. 

Natnre  and  extent  of  pnnishnient 

Where  the  statute  prescribes  the  quali- 
fications of  a  physician,  and  proscribes  the 
grossly  immoral,  and  authorizes  the  cancel- 
lation of  any  certificate  issued  to  such  per- 
sons, the  application  of  this  law  to  one 
whose  habits  were  grossly  immoral  before 
the  passage  of  the  law  is  not  In  the  nature 
of  a  punishment,  and  therefore  not  ex  post 
facto,  but  has  in  view  only  the  qualifications 
of  the  physician  and  the  protection  of  pub- 
lic morals.  Meffert  v.  State  Board  of  Medi- 
cal Registration  &  Examination,  72  Pac.  247, 
251,  66  Kan.  710,  1  L.  R.  A  (N.  S.)  811. 

An  "ex  post  facto  law"  is  one  making 
that  a  punishable  offense  which  was  inno- 
cent at  the  time  it  was  done,  so  that  an 
ordinance  requirfng  a  license  for  certain  oc- 
cupations, but  which  does  not  impose  a  pun- 
ishment for  doing  business  prior  to  the  time 
it  went  into  effect,  is  not  retrospective  or 
ex  post  facto.  City  of  Louisville  v.  Roberts 
8c  Krieger  (Ky.)  105  S.  W.  431,  432. 

Acts  31st  Leg.  a  50,  |  1,  defining  the 
offense  of  abandonment  after  seduction  and 
marriage,  is  not  an  "ex  post  facto  law"  with- 
in Const  art.  1,  §  16.  Thacker  v.  State,  136 
S.  W.  1095,  1096,  62  Tex.  Cr.  R.  294. 

Pvooednre 

Statutes  merely  affecting  the  modes  of 
procedure  are  not  invalid  as  ex  post  facto 
laws,  where  they  do  not  dispense  with  any 
of  the  substantial  protections  which  the  ex- 
isting law  gave.  Commonwealth  v.  Phelps, 
96  N.  E.  349,  350,  210  Mass.  78,  37  L.  R. 
A  (N.  S.)  567,  Ann.  Cas.  1912C,  1119. 

Laws  1909,  c.  73,  prescribing  the  method 
of  selecting  Jurors,  is  not  an  ex  post  facto 
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law,  since  it  applies  only  to  the  remedy  or 
method  of  procedure.  State  v.  Newcomb,  109 
Pac.  355,  367,  58  Wash.*  414. 

Same-^nrisdiotion  and  venne 

Laws  1910,  c.  588,  passed  Julie  21,  1910, 
to  take  effect  September  1,  1910,  amending 
Code  Gr.  Proc.  §  39,  so  as  to  give  the  county 
court  of  Albany  county  jurisdiction  of  crimes 
punishable  with  death,  merely  giving  new 
jurisdiction  to  an  existing  court  to  try  past 
offenses,  and  not  making  any  changes  In 
rules  of  evidence  or  in  the  punishmeqt  pre- 
scribed for  murder  in  the  first  degree,  was 
not  an  ex  post  facto  law  within  the  inhibi- 
tion of  the  United  States  Constitution  as  to 
such  an  offense  committed  after  enactment 
of  the  statute,  but  bef#re  it  took  effect,  so  as 
to  deprive  such  county  court  of  jurisdiction 
after  the  statute  took  effect.  People  v. 
Green,  94  N.  E.  658,  661,  201  N.  Y.  172,  Ann. 
Cas.  1912A,  884. 

Same— Rules  of  eTidenoe 

A  law  changing  the  rules  of  criminal 
procedure  is  **ex  i)ost  facto"  when  It  alters 
the  rules  of  evidence  or  other  rules  of  pro- 
cedure so  as  to  allow  a  conviction  to  be  had 
on  less  testimony  than  was  required  by  the 
law  in  force  at  the  time  of  the  commission 
of  the  offense.  State  ex  rel.  Sims  v.  Caruth- 
ers,  98  Pac.  474,  478,  1  Okl.  Cr.  428. 

Term  "ex  post  facto  law"  includes  *'eY- 
ery  law  that  alters  the  legal  rules  of  evi- 
dence and  receives  less  or  different  testimony 
than  the  law  required  at  the  time  of  the  com- 
mission of  the  offense  In  order  to  convict  the 
offender."  Goode  v.  State.  39  South.  461,  462, 
50  Fla.  45  (citing  Hopt  v.  Utah,  4  Sup.  Ct. 
202,  110  U.  S.  574,  28  L.  Ed.  262;  Hart 
V.  State,  40  Ala.  32,  88  Am.  Dec.  752;  3 
Words  and  Phrases,  p.  2528). 


The  term  "ex  ship,"  as  used  in  a  con- 
tract for  the  purchase  of  a  commodity  set- 
ting the  price  at  so  much  ''ex  ship,"  does 
not  contemplate  a  shipment  by  any  particular 
ship,  and  simply  denotes  that  the  proi)erty 
in  the  goods  shall  pass  to  the  buyer  upon 
their  leaving  the  ship's  tackle,  and  that  he 
shall  be  liable  for  all  subseiiuent  charges  of 
landing  them,  and  does  not  constitute  a  con- 
dition of  the  contract,  but  is  inserted  for  the 
benefit  of  the  seller.  Harrison  v.  Fortlage, 
16  Sup.  Ct.  488,  490,  161  U.  S.  57,  40  U  Ed. 
616. 

EXACT 

See  Erroneously  Exacted  or  Paid. 

The  re(iuirement  of  Act  Cal.  March  20, 
1905  (St.  1905,  p.  316,  c.  302),  that  packages 
of  butter  between  one-half  and  six  pounds 
in  weight  offered  for  sale  shall  have  their 
"exact  weight"  marked  thereon  ip  letters  of 
specified  dimensions,  must  receive  a  reason- 


able interpretation,  and  a  slight  deviation 
from  the  precise  weight,  not  willfully  or 
knowingly  made,  would  not  be  a  violation  of 
the  statute.  Ex  parte  Dietrich,  84  Pac.  770, 
771,  149  Cal.  104,  5  U  B.  A.  (N.  S.)  873  (dis- 
senting opinion). 

EXAMINE— EXAMINATION 

See  Audit;  Cross-Examlnation ;  During 
Examination;  Medical  Examination; 
Preliminary  Examination ;  Private 
Examination ;    Separate .  Examination. 

The  word  "examination,"  used  in  connec- 
tion with  legal  proceedings,  is  commonly  un- 
derstood to  mean  an  "examination"  under 
oath  or  affirmation.  Edelstein  v.  United 
States,  149  Fed.  636,  640,  79  C.  C.  A.  328, 
9  L.  R.  A.  (N.  S.)  236. 

Under  Rev.  St.  1899,  |  3246,  allowing  the 
sheriff  $1.25  per  day  for  keeping  a  prison- 
er "while  undergoing  an  examination  pre- 
paratory to  his  commitment,"  the  sheriff  is 
not  entitled  to  that  allowanc^e  for  keeping 
a  prisoner  who  has  been  arrested  under  a 
capias  issued  on  an  information  and  is  in 
jail  awaiting  trial.  State  ex  rel.  Million  v. 
Allen,  86  S.  W.  144,  145,  187  Mo.  560. 

A  fire  policy  provided  that  the  insurer 
should  not  be  held  to  have  waived  any  provi- 
sion or  condition  of  the  policy  or  any  forfei- 
ture thereof  by  any  requirement,  act,  or  pro- 
ceeding on  its  part  relating  to  the  appraisal 
or  to  any  examination  therein  provided  for. 
Held,  that  the  "appraisal"  and  "examina- 
tion" did  not  cover  acts  of  the  assured's  ap- 
praiser in  demanding  of  and  causing  assured 
to  incur  trouble  and  expense  in  furnishing 
an  estimate  of  the  builder  showing  the  value 
of  the  property  insured  and  destroyed  by 
fire.  Scottish  Union  &  National  Ins.  Co.  v. 
Colvard,  68  S.  E.  1097,  1100,  135  Ga.  188. 

Code  C!lv.  Proc.  i  872,  subd.  4,  requires 
the  aflidavit  for  an  order  for  the  examina- 
tion of  a  party  before  trial  to  set  forth 
"that  the  testimony  of  such  person  is  mate- 
rial and  necessary,"  etc.  Rule  82  of  the  gen- 
eral rules  of  practice  requires  the  affidavit 
to  specify  the  acts  and  circumstances  "which 
show  that  the  examination  of  the  person  is 
material  and  necessary."  Held,  the  change 
of  terminology  from  "testimony"  in  the  sec- 
tion to  "e;camination"  in  the  rule  does  not 
change  the  meaning.  Cherbuliez  v.  Parsons, 
108  N.  Y.  Supp.  321,  322,  123  App.  Div.  814. 

A  motion  in  a  divorce  action  for  an  or- 
der to  examine  defendant  as  to  his  property 
is  for  an  "examination,"  and  not  for  a  "dis- 
covery," under  Code  Civ.  Proc.  U  803-809, 
relating  to  discovery  of  books  and  papers. 
Bradley  v.  Bradley,  122  N.  Y.  Supp.  626,  627, 
137  App.  Div.  761. 


EXAMINATION 

See  Before. 
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EXAMnOKG  COURT 

Code  Cr.  Proc  1895,  art  62,  defines  an 
"examining  conrt"  thus:  *'When  a  magis- 
trate sits  for  the  purpose  of  inquiring  into 
a  criminal  accusation  against  any  person, 
this  is  called  an  'examining  court'"  Wher- 
eyer  a  justice  of  the  peace  sits  as  an  ex- 
amining court,  it  has  been  held  his  jurisdic- 
tion is  coextensive  with  the  limits  of .  his 
county.  Brown  v.  State*  U8  8.  W.  139,  144, 
55  Tex.  Gr.  R.  572. 

EXCAVATION 

Person   causing  excavation,   see   Cause 
(verb). 

EXCEPT 

See  Sunday  Excepted. 


t» 


The  phrase  "except  as  herein  provided, 
as  used  in  Bankr.  Act,  |  64,  subsec.  "a/'  pro- 
viding that  the  court  shall  order  the  trustee 
to  pay  all  taxes  due  and  owing  by  the  bank- 
rupt and  subsection  "b,"  providing  that  the 
debts  to  have  priority,  except  as  herein  pro- 
vided, shall  be  first  payment  of  the  actual 
cost  of  preserving  the  estate,  the  filing  fees 
by  creditors,  and  other  spedfled  claims,  does 
not  necessarily  mean  that  the  taxes  are  to 
be  paid  in  preference  to  anything  else,  for 
it  may  be  understood  as  meaning  no  more 
than  that  the  order  of  priority  in  subsection 
'*b*'  is  to  be  the  rule*  In  re  Halsey  Electric 
Generator  Co.,  175  Fed.  825,  883. 

Under  Laws  1898,  c.  182,  providing  that 
the  conamon  council  of  the  city  of  Troy  shall 
determine  the  rules  of  Its  own  proceedings, 
and  that  except  as  herein  provided  the  ma- 
jority of  all  its  members  stiall  be  a  quorum 
for  the  transaction  of  business  and  that  the 
passage  of  an  ordinance,  unless  otherwise 
provided,  shall  require  the  affirmative  vote  of 
at  least  a  majority  of  all  its  members,  and 
under  the  rules  of  the  council  providing  that 
on  the  appearance  of  ten  members  the  council 
shall  be  called  to  order  by  the  president, 
and,  if  he  be  absent,  by  the  president  pro 
tempore,  nine  members  of  the  council  compos- 
ed of  seventeen  is  a  quorum,  and  a  majority 
of  such  quorum  may  elect  a  clerk  of  the 
council  and  of  the  city;  the  words  "except 
as  herein  provided"  referring  to  the  whole 
act  In  re  Brearton,  89  N.  Y.  Supp.  893,  899, 
44  Mlsa  Rep.  247. 

As  accept 

Except  as  accepted,  see  Accepted. 

Testator  left  with  the  custodian  of  his 
will  an  envelope  addressed  to  his  wife,  which 
contained  a  note  which  had  been  given  by 
the  testator  to  his  wife  for  money  advanced 
by  the  wife  before  her  marriage.  The  envel- 
ope also  contained  a  paper  reading  "Phoebe, 
according  to  agreement  you  are  to  burn  this 
note,  as  I  am  ded,  if  you  except  under  my 
wilL**     Held,  that  ''except''  should  be  con- 


sidered as  "accept,"  considering  the  evident 
Illiteracy  of  testator  and  common  confusion 
among  his  class  of  the  words  "except"  and 
"accept"  In  re  Haskell's  Estate,  61  AtL 
1018,  212  Pa.  469. 

EXCEPTION 

The  office  of  an  "exception"  in  a  statute, 
in  general,  is  to  take  or  exclude  from  the 
operation  of  the  statute  certain  matters 
which  would  otherwise  be  included.  Camp- 
bell V.  Jackman  Bros.,  118  N.  W.  755,  757, 
140  Iowa,  475,  27  L.  R.  A.  (N.  S.)  288. 

Lands  granted  by  Congress  to  a  state 
and  by  the  state  to  a  railroad  company  on 
condition,  and  which  were  afterwards  resum- 
ed by  the  state  for  the  failure  of  the  com- 
pany to  comply  with  such  condition  and  re- 
verted to  the  United  States,  are  not  lands 
"excepted  from  the  operation  of  the  grant," 
within  the  meaning  of  section  5  of  the  ad- 
justment act  of  March  3,  1887  (24  Stat  557,  c. 
376) ;  and  a  purchr.ser  from  the  company  ac- 
quires no  right  under  said  section  to  pur- 
chase the  lands  from  the  United  States.  Os- 
trom  V.  Wood,  140  Fed.  294,  299. 

* 

Proviso  distinfl^uifllied 

"Provisos"  and  "exceptions"  are  similar, 
being  intended  to  restrain  the  enacting 
clause,  to  except  something  which  would 
otherwise  be  in  it  or  in  some  manner  to 
modify  It;  but  this  is  not  always  necessari- 
ly so.  The  word  may,  if  such  be  the  sense 
gathered  from  the  act  or  instrument,  simply 
explain  what  had  previously  been  stated  in 
general  terms,  or  direct  the  manner  of  do- 
ing what  was  allowed  by  the  context  to  be 
done  generally.  Under  Ky.  St  1903,  S  3457, 
authorizing  a  conunon  council  of  third-class 
cities  to  cause  streets  to  be  graded,  paved, 
etc.,  and  providing  for  the  payment  of  the 
cost  out  of  the  dty  treasury,  providing  the 
ordinances  and  contracts  for  such  work  shall 
specify  how  the  work  shall  be  paid  for,  the 
proviso  or  exception  is  directory  and  not 
mandatory,  and  hence  It  is  not  necessary,  to 
render  the  city  liable,  that  the  ordinances 
shall  specify  how  payment  shall  be  made. 
Terrell  v.  City  of  Paducah,  92  S.  W.  310, 
312,  122  Ky.  331,  5  L.  R.  A.  (N.  S.)  289  (quot- 
ing Suth.  St  Const  S  222). 

"'Exception*  is  defined  In  Anderson's 
Diet,  as:  'Something  withheld,  not  granted 
or  parted  with,  the  exclusion  of  the  thing, 
or  the  thing  or  matter  Itself  as  excluded.' 
By  the  Century  Dictionary  as:  *The  act  of 
excepting  or  leaving  out  of  account;  exclu- 
sion of  the  act  or  excluding  from  number  des- 
ignated or  from  a  statement  or  description.' 
An  exception  is  a  proviso  that  excludes  some- 
thing from  a  statement  or  description."  Cas- 
sidy  V.  Royal  Exchange  Assur.  of  London, 
59  Atl.  549,  551,  99  Me.  399. 

There  is  some  distinction  between  a 
**provlso"  and  an  "exception."  A  "proviso" 
is  properly  the  statement  of  something  ex- 
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trfnslc  of  the  subject-matter  of  tbe  covenant, 
which  shall  go  in  discharge  of  that  covenant 
by  way  of  defeasance;  an  "exception"  Is 
the  taking  out  of  a  covenant  some  part  of 
the  subject-matter  of  it  A  clause  in  a  lease 
to  furnish  a  lessee  a  certain  water  power, 
subject  "to  the  interruptions  provided  for  in 
a  certain  lease  by  the  Milwaukee  &  Rock 
River  Canal  Company  to  J.  T.  Perkins,"  but 
which  were  not  set  forth  in  the  lease  or  in 
the  declaration,  was  a  proviso,  so  that  it 
was  not  necessary  for  the  lessor  to  set  out 
either  the  clause  or  the  lease  to  which  it 
referred.  La  Point  v.  Cady  (Wis.)  2  Chand. 
202,  210  (quoting  and  adopting  1  Saunder's 
Prac.  &  Ev.  3d3,  and  cases  in  the  Supreme 
Court). 

"Provisos**  and  "exceptions"  in  statutes 
are  similar,  being  intended  to  restrain  the 
enacting  clause  to  except  something  which 
would  otherwise  be  within  it,  something  in- 
grafted upon  a  preceding  enactment,  intended 
to  take  special  cases  out  of  a  general  class, 
and  the  general  intent  and  purpose  of  an 
enacting  clause  will  be  controlled  by  the 
particular  intent  subsequently  expressed. 
State  V.  Batrett,  87  N.  B.  7,  9,  172  Ind.  169. 

An  "exception"  exempts  something  abso- 
lutely from  the  operation  of  a  statute  by  ex- 
press words  in  the  enacting  clause,  while  a 
"proviso"  defeats  its  operation  conditionally, 
Pabst  Brewing  Co.  v.  City  of  Milwaukee,  133 
N.  W.  1112,  1114,  148  Wis.  582. 

In  the  construction  of  statutes  a  "provi- 
so" often  constitutes  an  "exception"  to  the 
enacting  words  of  the  section.  Provisos  and 
exceptions  are  similar  and  are  intended  to 
restrain  the  enacting  clause,  to  except  some- 
thing which  would  otherwise  be  within  it  or 
in  some  manner  modified.  "The  office  of  a 
proviso  is  not  to  enlarge  or  extend  the  act 
of  the  section  of  which  it  is  a  part,  but 
rather  to  put  a  limitation  and  a  restraint 
upon  the  language  which  the  lawmaker  has 
employed."  Laidlaw  v.  Portland  V.  &  Y. 
Ry.  Co,  84  Pac.  855,  857,  42  Wash.  292 
(quoting  In  re  Webb  [N.  Y.]  24  How.  Prac. 
247). 

EXCEPTION  (In  Beed) 

"Exception,"  as  used  In  the  law  of  con- 
veyances, is  defined  by  Washburn  as  "the 
taking  of  something  out  of  the  thing  granted 
which  otherwise  passes  by  a  deed."  It  is 
also  defined  as  a  "clause  in  a  deed  whereby 
the  feoff er,  donor,  lessor,  etc.,  doth  except 
something  out  of  that  which  he  had  granted 
before  by  his  deed."  The  office  of  an  "excep- 
tion" is  to  take  something  out  of  the  thing 
granted  that  otherwise  would  pass.  It  is 
thus  distinguished  from  a  "reservation," 
which  is  a  clause  whereby  the  grantor  re- 
serves some  new  thing  to  himself  out  of  that 
which  he  had  granted  before.  An  excep- 
tion must  be  a  portion  of  the  thing  granted 
or  described  as  granted  and  can  be  of  noth- 


ing else  and  must  always  be  of  something 
which  can  be  enjoyed  separately  from  the 
thing  granted.  A  provision  in  a  deed  that 
the  party  of  the  first  part  "hereby  reserves 
the  coal  and  other  minerals  underlying  said 
land"  constituted  an  exception  and  not  a 
reservation.  The  title  to  the  coal  remained 
in  the  grantor  and  not  a  mere  easement  to 
go  upon  the  land  to  mine  it  Barrett  v.  Kan- 
sas &  T.  Coal  Co.,  79  Pac.  150,  151,  70  Kan. 
049. 

An  "exception"  is  a  withdrawal  from 
the  operation  of  the  grant  of  some  part  of 
a  thing  itself.  Dyson  v.  Bux,  114  Pac.  1092, 
1093,  84  Kan.  596  (quoting  and  adopting  the 
definition  in  Devlin,  Deeds,  §  979;  Read  v. 
Loftus,  108  Pac.  850,  852,  82  Kan.  492,  495, 
31  L.  R.  A.  [N.  S.]  457);  Edwards  v.  Brusha, 
90  Pac.  727,  728,  18  OkL  234;  Preston  v. 
White,  50  S.  E.  236,  237,  57  W.  Va.  278 ;  HaU 
V.  Hall,  76  Atl.  705,  706,  106  Me.  389. 

"The  phrase  'excepting  and  reserving' 
is  commonly  used  in  deeds  and  is  sometimes 
held  to  amount  to  an  exception  of  part  of 
the  property  which  is  the  subject  of  convey- 
ance, and  sometimes  to  a  reservation  out  of 
the  estate  conveyed,  depending  largely  upon 
the  intention  of  the  parties,  the  subject-mat- 
ter of  the  grant,  whether  the  thing  excepted 
or  reserved  is  a  thing  newly  created  out  of 
the  lands  and  tenements  granted,  or  part  of 
the  property  in  existence  and  excepted  there- 
from." Bardon  v.  O'Brien,  120  N.  W.  827, 
828,  140  Wis.  191,  138  Am.  St  Rep.  1066. 

If  A.  owns  ten  acres  of  land  and  con- 
veys it  all  to  B.  except  one  acre,  upon  which 
his  mansion  stands,  that  is  an  "exception." 
Dozier  v.  Toalson,  79  S.  W.  420,  422,  180  Mo. 
540,  103  Am.  St  Rep.  586. 

A  deed  of  "lot  number  sixty-one  •  •  • 
and  the  improvements  thereon,  which  con- 
sists of  one-half  {%)  each  of  the  north  and 
south  walls  of  building  designated  as  street 
number  two  hundred  and  twenty-five  (225)" 
shows  an  intention  to  reserve  one^half  of  the 
wall.  Dyson  v.  Bux,  114  Pac.  1092,  1093,  84 
Kan.  596. 

A  clause  in  a  deed  of  a  small  part  of  a 
farm  "reserving  the  privilege  of  a  way  from 
the  highway  past  the  house  to  the  railroad  in 
my  usual  place  of  crossing,"  the  grantor 
having  for  many  years  passed  over  the  grant- 
ed land  in  going  to  and  from  other  parts  of 
the  farm,  is  an  "exception"  of  an  existing 
way  which  became  an  easement  appurtenant 
to  the  other  land,  and  with  the  other  land 
would  pass  by  descent  or  assignment  Dee 
V.  King,  59  Atl.  889,  842,  77  Vt  230,  68  L. 
R.  A.  860. 

An  administrator's  deed  conveying  by 
metes  and  bounds  all  the  real  estate  of 
which  the  husband  died  seised,  "except  the 
widow's  dower,"  conveys  the  reversion  of 
dower.  Starr  v.  Brewer,  3  Atl.  479,  58 
Vt  24. 


EXCEPTIOK 


365 


EXCEPTION 


HeserratioA  disttncnifllKed 

A  "reseryatloii*'  is  a  clause  in  a  deed, 
whereby  the  grantor  reserreB  some  new  thing 
to  himself  issning  out  of  the  thing  granted 
and  not  in  esse  before;  bat  m  ^'exception" 
is  always  a  part  of  the  thing  granted,  or  out 
of  the  goieral  words  or  description  of  thie 
grant  Hicks  v.  Phillips,  142  S.  W.  304,  395, 
146  Ky.  305;  Hall  v.  Hall,  76  AtL  705,  706, 
106  Me.  3S9;  City  Club  of  Auburn  y.  Mc- 
Geer,  92  N.  E.  105,  198  N.  Y.  609;  Pitcalm 
T.  Harkness,  101  Pac.  809,  810,  10  Cal.  App. 
295  (quoting  Sears  v.  Ackerman,  72  Pac.  172, 
138  Cal.  586);  Williams  v.  Jones,  111  N.  W. 
505,  506,  507,  131  Wis.  361  (quoting  and 
adopting  definition  in  Rich  y.  Zeilsdorff,  22 
Wis.  544,  99  Am.  Dec  81);  Brown  v.  Ander- 
son, 11  S.  W.  607.  608,  88  Ky.  577 ;  Prltchard 
V.  Lewis,  104  N.  W.  989,  992,  125  Wis.  604, 
1  L.  R.  A.  (N.  S.)  565,  110  Am.  St.  Rep.  873 
(quoting  and  approying  definition  in  Well- 
man  y.  Churchill.  42  Aa  352,  853,  92  Me. 
193);  Washlngtorf  Mills  Emery  Mfg.  Co.  v. 
Commercial  Fire  Ins.  Co..  18  Fed.  646,  649 
(citing  Rich  y.  Zeilsdorff,  22  Wis.  544,  99 
Am.  Dec.  81);  Carlson  y.  Minnesota  Land  & 
Colonization  Co.,  129  N.  W.  768,  769,  113 
JUlnn.  361 ;  Sheffield  Water  Co.  v.  Elk  Tan- 
ning Co.,  74  Atl.  742,  744,  225  Pa.  614;  York 
Hayen  Paper  Co.  y.  York  Hayen  Water  & 
Power  Co.,  194  Fed.  255,  267;  Stone  y.  Stone, 
119  N.  W.  712,  714,  141  Iowa,  438,  20  L.  R. 
A.  (N.  S.)  221,  18  Ann.  Cas.  797;  Bardon  y. 
O'Brien,  120  N.  W.  827,  829,  140  Wis.  191, 
133  Am.  St.  Rep.  1066;  Riefler  &  Sons  y. 
Wayne  Storage  Water  Power  Co.,  81  Atl, 
300,  302,  232  Pa.  282;  Preston  y.  White,  60 
S.  B.  236,  238,  57  W.  Va.  278  (citing  Tied- 
man,  R.  Prop.  §  843). 

The  word  ''excepting,"  aa  used  in  deeds, 
would,  in  exact  legal  phraseology,  he  con- 
strued as  retaining  in  the  grantor  the  fee 
to  the  real  estate  described,  instead  of  mere- 
ly reserying  from  the  operation 'of  his  war- 
ranty deed  the  mere  incorporeal  heredita- 
ment of  a  right  of  way;  but  the  term  is  sub- 
ject to  explanation.  It  is  sometimes  used  in 
its  strict  legal  sense  of  retaining  something 
from  the  grant,  and  at  others  in  the  sense 
of  the  word  "reseryation,"  which  is  the  tak- 
ing back  from  a  grant  a  right  conveyed  by 
it  amounting  to  a  mere  incorporeal  heredita- 
ment Kansas  City,  M.  &  O.  Ry.  Co.  y.  Litr 
tier,  79  Pac.  114,  115,  70  Kan.  556. 

There  is  a  distinction  between  an  "excep- 
tion" which  is  eyer  a  part  of  the  thing  grant- 
ed, and  of  a  thing  in  esse  for  which  ''ex- 
ceptis,"  *'salyo,"  **prKter,"  and  tiie  like,  are 
apt  words,  and  a  *'reseryation,"  which  is  al- 
ways of  a  thing  not  in  esse,  but  newly  created 
or  reseryed  out  of  the  land  or  tenement  de- 
mised. In  Sheppard's  Touchstone  it  is  said 
of  the  reseryation  'It  must  be  to  the  grantor 
and  not  to  a  stranger  to  the  deed.*'  When  a 
coyenant  operated  by  way  of  reseryation,  and 
not  by  way  of  exception,  words  of  inheritance 


were  necessary  to  conyey  a  fee-simple  title 
to  an  easement,  if  made  prior  to  the  statute 
which  changed  the  common  law.  Dawson  y. 
Western  M.  R.  Co.,  68  Ati.  801,  805,  107  Md. 
70,  14  L.  R.  A.  (N.  S.)  809,  126  Am.  St  Rep. 
337, 15  Ann.  Cas.  678. 

The  rule  that  an  "exception"  withholds 
some  part  of  the  premises  conveyed  by  the^ 
general  description,  while  a  "reservation"  ap-  * 
plies  to  some  right  or  easement  reserved  by 
the  grantor,  is  not  arbitrary,  and  cannot  over- 
ride the  real  intent  of  the  parties  to  be  gath- 
ered from  the  whole  instrument.  Zimmer- 
man y.  Kirchner,  131  N.  W.  756,  757,  151 
Iowa,  483. 

"A  marked  distinction  exists  between  the 
terms  'exception'  and  'reservation*  as  used  in 
deeds,  the  distinction  being  that  a  'reserva- 
tion' is  something  taken  back  from  the  tiding 
granted,  while  an  'exception'  is  some  part  of 
the  estate  not  granted  at  all."  The  terms  are 
often  used  Indiscriminately,  and  sometimes  in 
a  deed  what  purports  to  be  a  reservation  has 
the  force  of  an  exception  when  such  appears 
to  be  the  clear  intention  of  the  parties.  A 
deed  from  J.  to  L.  of  a  tract  of  land,  "ex- 
cepting and  reserving"  therefrom  a  strip  two 
rods  wide  off  a  certain  side  of  it,  "to  be  used 
as  a  right  of  way,"  tiie  grantee,  however,  to 
have  the  privilege  of  fencing  said  right  of 
way  into  his  inclosure  and  being  required 
only  to  maintain  a  gate  at  each  end  for  use 
of  the  grantor,  his  heirs  and  assigns,  excepts 
the  fee  of  the  strip,  in  view  of  the  facts  that 
on  the  same  day  J.  deeded  to  P.  said  strip, 
describing  it  as  the  premises  described  as 
right  of  way  two  rods  wide  reseryed  by  the 
grantor  in  bis  deed  to  L.,  excepting  and  re- 
serying all  the  timber  thereon,  with  the  right 
to  the  grantor  to  go  on  the  land  and  remove 
it,  and  the  facts  that  immediately  thereafter 
J.,  without  objection  from  L.,  removed  from 
the  strip  the  valuable  timber  thereon,  and' 
that  P.  thereafter  paid  the  taxes  on  the  strip. 
Prltchard  v.  Lewis,  104  N.  W.  989,  991,  125 
Wis.  604,  1  L.  R.  A.  (N.  S.)  505,  110  Am.  St 
Rep.  873. 

By  the  common  law  the  word  "heirs"  is 
essential  to  convey  a  fee,  no  matter  how 
plainly  the  intent  to  do  so  may  be  expressed 
in  other  words  of  perpetuity.  But  this  rule 
is  not  applicable  to  an  "exception"  of  an  ease- 
ment appurtenant  to  other  land  of  the  gran- 
tor, which  operates  to  retain  in  the  grantor 
some  portion  of  his  former  estate,  and  what- 
ever is  thus  excepted  or  taken  out  of  the 
grant  remains  in  him  as  of  his  former  tttie. 
An  "exception"  is  of  a  part  of  the  thing 
granted  and  of  a  thing  in  being  at  the  time 
of  the  grant.  A  "reservation,"  however,  vests 
in  the  grantor  some  new  right  or  interest 
that  did  not  exist  in  him  before.  It  oi^erates 
by  way  of  an  implied  grant,  and,  in  the  ab- 
sence of  words  of  inheritance,  only  an  estate 
for  the  life  of  the  grantor  is  created.  Wheth- 
er a  given  clause  creates  a  "reservation"  or 
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an  "exception"  is  not  so  much  a  question  of 
words  as  of  intention  to  be  gathered  from  all 
the  circumstances  of  the  case,  so  that  the 
term  "except"  has  been  construed  to  create  a 
reservation  and  the  term  "reserve"  an  excep- 
tion. "Whether  a  particular  provision  is  In- 
tended to  operate  as  an  exception  or  reser- 
vation is  to  be  determined  by  its  character, 
rather  than  by  the  particular  words  used." 
The  following  reservations  were  held  to  cre- 
ate exceptions:  "Reserving  forever  a  right  of 
way  over  a  street  which  the  grantee  is  to 
make,  from  the  northwest  comer  of  said 
granted  lot  to  the  road."  "Reserving  the 
passway  at  grade  over  said  railroad  where 
now  made."  "Reserving  the  right  to  cross 
the  track  of  said  railroad  on  grade  near  the 
westerly  line  of  our  said  lands  at  such  place  as 
said  company  can  most  conveniently  provide." 
"We  reserve  to  ourselves  the  privilege  of 
crossing  and  recrossing  the  said  piece  of  land 
above  described,  or  any  part  thereof  within 
said  bounds."  "Reserving  forever  for  myself 
the  privilege  of  passing  with  teams,  etc., 
across  the  same  in  suitable  places  to  land  I 
own  to  the  south  of  the  premises."  "I  do 
reserve  a  driveway  from  the  county  road  on 
to  the  east  end  of  said  lot,  etc.,  and  another 
drivevray  on  to  the  west  end  of  said  lot."  "Re- 
serving a  passway  from  tlie  road"  etc. 
"With  the  reservation  of  a  road  two  rods 
wide  over  the  northerly  side  of  said  lot." 
Hall  V.  Hall,  76  Atl.  705,  706,  707,  106  Me.  389 
(citing  Perkins  v.  Stockwell,  131  Mass.  529; 
Ring  V.  Walker,  87  Me.  550,  33  Atl.  174; 
Bowen  v.  Conner,  6  Cush.  (60  Mass.)  132; 
White  V.  New  York  &  N.  R.  R.  Co.,  30  N.  B. 
612,  156  Mass.  181;  Hamlin  v.  New  York  & 
N.  E.  R.  Co.,  36  N.  E.  200,  160  Mass.  459; 
Chappell  V.  New  York,  N.  H.  &  11.  R.  Co.,  24 
Atl.  997,  62  Conn.  195,  17  L.  R.  A.  420;  In- 
habitants of  Winthrop  v.  Fairbanks,  41  Me. 
307;  Smith  v.  Ladd,  41  Me.  314;  Bangs  v. 
Parker,  71  Me.  458;  Wellman  v.  Churchill, 
42  Atl.  352,  92  Me.  193). 

The  clause  in  a  deed  conveying  an  entire 
tract  of  land  that  "I,  the  said  grantor,  reserve 
a  road  through  said  land,"  was  a  mere  reser- 
vation, giving  the  grantor  a  way  over  the 
lands  granted,  but  not  the  fee  of  the  way,  as  In 
case  of  an  exception;  for  a  "reservation" 
creates  a  new  right  issuing  out  of  the  thing 
granted,  and  reserving  it  to  the  grantor,  while 
an  "exception"  merely  withdraws  from  the 
operation  of  the  grant  something  which  would 
have  otherwise  passed.  Parker  v.  Parker, 
138  S.  W.  462.  463,  99  Ark.  244. 

A  recital  in  a  deed:  '*This  conveyance  re- 
serves to  the  parties  of  the  first  part  and 
their  assigns  free  access  or  right  of  way  to  or 
from  any  lots  adjoining  either  line  of  said 
Virginia  street  to  and  over  any  wharf,  which 
may  at  any  time  be  ui)on  said  street" — ^in  the 
technical  sense  of  the  term,  is  a  "reserva- 
tion," as  distinguished  from  an  "exception," 
and  is  therefore  in  the  nature  of  a  grant  to 


the  grantor.    Aden  v.  Vallejo,  72  Pac.  905, 
906,  139  Cal.  165  (citing  Bouv.  Law  Diet.). 

A  clause  in  a  deed  reserying  to  the  gran- 
tor the  timber,  with  the  right  to  enter  and 
cut  It,  is  aiv^'exception"  of  the  timber,  with 
sufficient  interest  in  the  soil  to  sustain  it 
Bardon  v.  O'Brien,  120  N.  W.  827,  829,  140 
Wis.  191,  133  Am.  St  Rep.  1066  (approving 
definition  in  Rich  v.  Zeilsdorff,  22  Wis.  544, 
99  Am.  Dec.  81). 

Where  a  deed  conveyed  the  entire  estate 
in  lands  in  trust  '^excepting  a  certain  lot  of 
timber,"  such  timber  reserve  being  made  for 
the  express  use  and  benefit  of  a  certain  party, 
there  was  an  "exception"  and  not  a  reserva- 
tion, and  such  exception  was  for  the  benefit 
of  the  party  named  personally,  and  terminat- 
ed at  his  death.  Stone  v.  Stone,  119  N.  W. 
712,  714,  141  Iowa,  438,  20  L.  R.  A.  (N.  S.)  221, 
18  Ann.  Cas.  797. 

Reservation.  syAonymoiis 

Technically  the  words  "exception"  and 
"reservation"  are  different  in  meaning,  but 
have  often  been  used  as  synonymous.  Chap- 
man V.  Mill  Creek  Coal  &  Coke  Co.,  46  S.  £. 
262,  263,  54  W.  Va.  193;  Preston  v.  White,  50 
S.  E.  236,  238,  57  W.  Va.  278;  Seligman  v. 
Carr,  97  Pac.  324,  325,  8  Cal.  App.  572. 

The  terms  "reservation"  and  "exception" 
in  deeds  are  often  used  as  synonymous,  when 
the  thing  to  be  secured  to  the  grantor  is  a 
part  of  the  granted  premises,  and,  when  so 
used,  they  are  to  be  construed  accordingly, 
though  an  "exception"  in  its  technical  mean- 
•ing  is  something  withheld  from  a  grant  which 
otherwise  would  pass  as  a  part  of  it  while  a 
"reservation"  is  some  newly  created  right 
which  the  grantee  impliedly  conveys  to  the 
grantor,  but  the  natural  meaning  of  the  word 
"reservation"  is  inconsistent  with  the  tecli- 
nical  meaning,  and  means  to  keep  in  reserve, 
to  retain,  to  keep  back.  Smith's  Ex'r  v. 
Jones,  84  Atl.  866,  86  Vt  258. 

The  technical  meaning  of  the  terms  ''res- 
ervation" and  "exception"  will  give  way  to 
their  ardent  intent,  though  the  wrong  techni- 
cal term  be  used,  since  they  are  frequently 
used  interchangeably.  Riefler  &  Sons  v, 
Wayne  Storage  Water  Power  Co.,  81  Atl.  300, 
302,  232  Pa.  282. 

Strictly  speaking,  "reservation"  Is  some- 
thing created  or  reserved  out  of  a  thing 
granted  that  was  not  in  existence  before, 
while  an  "exception"  must  be  a  part  of  the 
thing  granted,  and,  while  the  distinction  be- 
tween the  terms  is  well  established,  the  words 
are  frequently  used  synonymously.  A  plrovl- 
sion  of  the  deed  reserving  to  the  grantors  all 
the  rights,  etc.,  secured  under  an  oil  and  gas 
lease  executed  by  them  with  right  to  renew  or 
modify  the  lease  to  the  same  extent  as  though 
the  conveyance  had  not  been  executed,  and 
reciting  that  it  was  intended  to  reserve  aU  oil 
and  gas  privileges  in  the  premises,  constitutes 
an    "exception"    and    not   a    "reservation." 
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3Joore  v.  Grlffln,  83  Pac.  395,  396,  72  Kan.  164, 
4  L.  R.  A.  (N.  S.)  477,  7  Ann.  Cas.  570. 

"Reserving"  an4  "excepting,"  though 
strictly  distinguishable,  are  often  used  Inter- 
changeably or  indiscriminately,  and  the  use 
of  either  Is  not  conclusive,  as  to  the  nature  of 
the  provision,  as  constituting  a  reservation  or 
exception.  Hicks  v.  Phillips,  142  S.  W.  394, 
395,  146  Ky.  305. 

An  "exception"  is  a  part  excepted  from 
the  general  terms  of  that  which  Is  granted. 
The  words  "exception"  and  "reservation"  are 
often  usecl  Interchangeably,  and  the  mere  fact 
that  what  is  excepted  is  mentioned  as  being 
reserved  will  not  defeat  Its  operation  as  an 
^'exception."  Elsea  v.  Adkins,  74  N.  E.  242, 
243,  164  Ind.  580,  108  Am.  St.  Rep.  320  (citing 
13  eye.  pp.  674,  675;  3  Washb.  Real  Prop. 
*6I0;  Jones,  Law  of  Real  Prop.  In  Convey- 
ancing, %  518). 

EXCEPTION  (In  Praotioe) 

See  Bill  of  Exceptions:  Broadside  Ex- 
ceptions; Peremptory  Exception;  Sav- 
ing Exception;  Special  Exceptions. 

"Exceptions"  to  a  guardian's  account 
within  Code  Civ.  Proc.  |  1635,  providing  that, 
on  the  hearing  of  an  account,  any  person  in- 
terested may  appear  and  file  exceptions  In 
writing  to  the  account  and  contest  the  same, 
are  not  limited  to  a  mere  written  statement 
of  the  points  or  matters  wherein  the  credits 
or  charges  In  the  account  are  claimed  to  be 
objectionable,  but  may  also  Include  a  state- 
ment of  any  affirmative  matters  of  fact  not 
appearing  on  the  face  of  the  account,  which  it 
may  be  claimed  require  additional  charges 
in  favor  of  the  estate  or  the  rejection  of 
credits;  the  word  being  properly  used  witli 
reference  to  the  equity  practice  of  filing  ex- 
ceptions to  the  report  of  a  master  in  chan- 
cery. In  re  Boye's  Estate,  90  Pac.  454,  456, 
151  Cal.  143. 

An  "exception"  is  an  objection  taken  at 
the  trial  to  a  decision  upon  a  matter  of  law. 
Hayes  v.  Clifford,  42  Or.  568,  72  Pac.  1  (citing 
B.  &  C.  Comp.  f  169). 

Under  Ck)mp.  Laws  1907,  SI  3282,  3283, 
3304,  defining  an  "exception"  as  an  objection 
on  a  matter  of  law,  etc.,  and  providing  that 
on  appeal  all  rulings  to  which  exceptions  have 
been  taken  are  reviewable,  misconduct  of 
counsel  in  making  Improper  renjarks  to  the 
jury  in  his  argument,  to  which  no  objection 
was  made,  is  not  reviewable.  Johnson  v. 
Union  Pac.  R.  Co.,  100  Pac.  390,  397,  35  Utah, 
285. 

An  "exception"  is  an  objection  taken  at 
the  trial  to  a  decision  upon  a  matter  of  law, 
whether  such  trial  be  by  jury  or  court, 
and  whether  the  decision  be  made  during 
the  formation  of  the  jury,  or  in  the  admission 
or  rejection  of  evidence,  or  in  the  charge  to 
the  jary,  or  at  any  other  time  from  the  call- 
ing of  the  action  for  trial  to  the  rendering  of 


the  verdict  or  decision.  Owens  v.  United 
States,  130  Fed.  279,  284,  286,  64  0.  O.  A.  525 
(quoting  and  adopting  definition  in  Code 
Alaska,  c.  17,  S  104). 

The  mere  uttering  of  the  word  "excep- 
tion** during  the  examination  of  a  witness 
calls  for  no  ruling  by  the  court,  and  where 
the  court  makes  none  there  is  no  ground  for 
complaint.  If  counsel  want  evidence  exclud- 
ed, it  must  be  objected  to,  and,  if  the  ob- 
jection is  overruled,  an  exception  taken.  The 
occasional  ejaculation  of  the  word  "exception" 
is  in  the  nature  of  a  running  and  imfavor- 
able  comment  on  the  proceeding  and  nothing 
more.  Sheldon  v.  Wright,  67  Atl.  807,  809, 
80  Vt.  298. 

Under  B.  &  O.  Comp.  |  169,  defining  an 
exception  as  an  objection  taken  at  the  trial 
to  a  decision  upon  matter  of  law,  an  exception 
must  be  taken  at  the  trial,  in  order  to  obtain 
appellate  review  of  a  ruling  on  testimony, 
and  the  subsequent  allowance  of  such  an  ex- 
ception by  the  trial  judge  does  not  cure  the 
omission  to  take  the  exception  at  the  proper 
time.  Annans  v.  Sewell,  84  Pac.  395,  47  Or. 
372. 

Under  Burns'  Ann.  St  1901,  §  637,  de- 
fining an  "excei)tlon"  as  "an  objection  taken 
to  the  decision  of  the  court  on  a  matter  of 
law,*'  no  exception  can  be  reserved  to  the 
argument  of  counsel,  objection  to  which  can 
be  preserved  only  by  an  exception  to  the  rul- 
ing of  the  court  refusing  to  sustain  a  proper 
motion  to  Instruct  the  jury  not  to  consider 
such  argument.  Southern  Indiana  Ry.  Co.  v. 
Fine,  72  N.  E.  589,  591, 163  Ind.  617. 

Under  Burns'  Ann.  St.  1908,  f  655,  pro- 
viding that  an  exception  Is  an  objection  taken 
to  a  decision  of  a  court  upon  a  matter  of  law, 
a  party  desiring  to  object  to  language  of 
counsel  In  argument  must  present  the  matter 
to  the  court  by  specific  motion  and  reserve 
an  exception  to  the  ruling  ther^n,  and -a 
mere  objection  and  exception  is  insufl9clent 
to  present  any  question  for  review.  Hohen- 
steln-Uarmetz  Furniture  Co.  v.  Matthews,  92 
N.  E.  196,  198,  46  Ind.  App.  616. 

Where  defendant's  exceptions  stated  that 
there  was  no  testimony  on  a  particular  point 
*'except  as  above  stated,"  that  should  be  con- 
strued to  mean  txcept  as  before  stated  in  the 
exceptions.  Jewett  v.  Buck,  63  Atl.  136,  138, 
78  Vt.  353. 

The  ofllce  of  an  exception  is  to  challenge 
the  correctness  of  the  rulings  or  decisions  of 
the  trial  court  promptly  when  made,  to  the 
end  that  the  rulings  may  be  corrected  by  the 
court  itself,  if  deemed  erroneous,  and  to  lay 
the  foundation  for  their  review,  if  necessary, 
by  the  proper  appellate  tribunal.  In  the  fed- 
eral courts  the  taking  of  an  exception  im- 
mediately on  the  making  of  the  ruling  is  in- 
dispensable to  a  review  by  the  appellate 
court.    Board  of  Corners  of  City  and  County 
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of  Denver  ▼.  Home  Sav.  Bank,  200  Fed.  28, 
36, 118  C.  0.  A.  256. 

"The  purpose  of  an  exception  la  to  advise 
counsel  and  the  court  tliat  the  ruling  to  whldi 
it  is  addressed  Is  objected  to,  and  that  the  ob- 
jector will  rely  on  error  in  the  ruling;  and 
under  Code,  §S  3750,  3751,  providing  that  no 
stated  form  of  exception  Is  required,  and, 
when  the  decision  objected  to  is  entered,  and 
the  grounds  of  the  exception  appear  In  the 
entry,  or  when  any  error  appears  of  record, 
the  exception  may  be  taken  by  the  party  caus- 
ing to  be  noted,  at  the  end  of  the  decision 
or  in  connection  therewith,  that  he  excepts, 
an  exception  addressed  to  a  decree  need  not 
state  the  grounds  thereof,  and  when  the  deci- 
sion to  which  the  exception  relates  is  entered 
of  record,  it  is  sufficient  if  the  exception  is 
noted  at  the  end  thereof.  Warner  t.  Trus- 
tees of  Norwegian  Cemetery  Ass'n,  117  N.  W. 
3&,  41,  139  Iowa,  115. 

Objeotion  aynonjmoiu 

The  word  "except,''  as  us^  in  Code 
1906,  f  50,  c  50,  subsec.  6,  providing  that, 
in  an  action  before  a  justice,  either  party 
may  "except"  to  a  pleading  of  his  adversary 
when  it  is  not  sufficiently  explicit  to  be  un- 
derstood, etc.,  is  synonymous  with  the  word 
"object,**  and  as  a  demurrer  is  an  objection 
to  a  pleading,  though  not  expressly  provided 
for  by  the  statute,  it  may  be  interposed  to  a 
complaint  in  an  action  before  a  justice,  and 
will  be  treated  as  an  "exception."  Grant  v. 
Wyatt,  56  S.  B.  187,  61  W.  Va.  133. 

In  pleading 

As  pleading,  see  Pleading. 

An  "exception"  to  all  that  part  of  an  an- 
swer which  pleads  as  damages  that  the  de- 
fendant's workmen  were  d^ayed,  etc.,  be- 
cause such  damages  do  not  arise  out  of  the 
contract  sued  on  and  are  too  remote,  is,  in 
^ect,  a  general  exception.  Qorham  v.  Dal- 
las, C.  &  S.  W.  R.  Co.,  95  S.  W.  651,  557,  41 
Tex.  Civ.  AppL  615. 

An  "exception"  is  broadly  defined  to  be 
a  "means  of  defense  used  by  the  defendant 
to  retard  or  defeat  the  demand  brought 
against  him."  Code  Prac.  art.  320.  A  mo- 
tion to  dissolve  a  preliminary  injunction  on 
the  ground  that  the  signature  of  the  surety 
on  the  bond  was  affixed  by  §n  unauthorized 
person  is  in  the  nature  of  a  peremptory  ex- 
ception relating  to  form,  and  should  be  filed 
•  before  joinder  of  issue.  Union  Sawmill  Co. 
V.  Lake  Lumber  Co.,  42  South.  429,  430,  117 
La.  930. 

EXCEPTIONAIi  CASE 

Petitioner  having  been  arrested  for  vio- 
lating the  Wisconsin  Usury  Law  (St.  Wis. 
1898,  §  1691,  as  amended  by  Laws  1906,  c. 
278,  and  Laws  1907,  c.  412),  making  the  col- 
lection of  rates  of  interest  in  excess  of  those 
specified  a  misdemeanor,  applied  to  a  federal 
court  for  a  writ  of  habeas  corpus  on  the 


ground  that  the  statute  was  unconstitutional* 
and  alleged  that  he  had  no  adequate  remedy 
in  the  state  courts  because,  if,  when  tried, 
he  was  found  guilty,  the  court  would  im- 
mediately Impose  the  penalty  of  imprison- 
ment, and  not  a  fine,  having  previously  in- 
flicted imprisonment  as  a  penalty  in  other 
recent  cases,  and  would  not  stay  execution 
of  the  sentence  pending  appeal,  that  the 
appeal  would  be  Ineffective  because  the  Wis- 
consin Supreme  Court  had  already  decided 
the  statute  constitutional  and  would  adhere 
to  its  ruling,  and  that  petitioner  CQuld  not 
obtain  a  dedslon  on  appeal  to  the  Supreme 
Court  of  the  United  States  from  the  deci- 
sion of  the  state  court  before  the  sentence 
that  would  be  imposed  had  expired.  Held, 
that  such  petitioner  Improperly  assumed  that 
his  trial  in  the  state  court  would  result  in 
a  conviction,  and  that  such  court  would  sen- 
tence to  imprisonment  when  it  had  author- 
ity to  impose  a  fine  as  a  penalty  and  also  to 
order  his  enlargement  pending  appeal,  and 
that  such  allegations  were,  therefore,  insuf- 
ficient to  show  that  the  case  was  an  excep- 
tional one  of  peculiar  urgency  sufficient  to 
require  the  granting  of  the  writ  by  the  fed- 
eral court  Ex  parte  Bartlett,  197  Fed.  98, 
101. 

EXdSPTIOKAI.  OOOimB£HCE 

Where  a  painter  was  painting  the  walls 
of  an  elevator  shaft,  the  elevators  remain- 
ing in  use,  the  turning  of  one  of  the  large 
wheels  was  not  an  "exceptional  occurrence** 
of  which  he  should  have  been  given  notice, 
although  it  would  have  been  had  the  eleva- 
tors been  shut  down.  Lauter  v.  Hedden 
Const  Co.,  83  Atl.  878,  879,  83  N.  J.  Law,  617. 

EXCESS 

See  To  Excess. 

Estimated  excess  of  revenue,  see  Esti- 
mated Revenue. 

The  meaning  of  the  word  "excess,"  in 
an  application  for  life  insurance  declaring 
that  the  applicant  does  not  use  intoxicating 
liquor  to  excess  but  takes  a  glass  of  beer  oc- 
casionally, is  largely  a  matter  of  opinion  and 
varies  between  a  drink  and  a  drunk,  since  an 
occasional  glass  of  beer  may  mean  anything 
from  a  glass  once  a  month  to  one  every  15 
minutes  according  to  the  capacity  of  the  in- 
dividual, or  to  the  liberality  of  his  views, 
but  where  an  Insurer  obtains  disclosures  sug- 
gesting further  inquiry  on  deeming  the  sub- 
ject of  vital  Importance,  insurer  is  charge- 
able with  knowledge  of  its  soliciting  agent  as 
to  the  habits  of  the  applicant  Biermann  v. 
Guaranty  Mut  Life  Ins.  Co.,  120  N.  W.  963, 
905, 142  Iowa.  341. 

There  is  no  "excess"  within  the  local  im- 
provement act  requiring  the  city  to  return  to 
the  prcH>erty  owners  the  "excess,"  where  a 
larger  sum  has  been  collected  from  them  than 
is  necessary  for  the  construction  of  the  inv- 
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irroTements,  where  the  provision  for  Interest 
<m  assessments  is  illegal,  but  such  Interest 
is  voluntarily  paid,  and  the  amount  paid 
by  the  property  owners,  including  interest, 
does  not  exceed  what  the  dty  agreed  to 
pay  the  contractor,  which  was  the  amount 
of  the  assessments  with  interest  thereon. 
City  of  Chicago  t.  McGovem,  80  N.  D.  895, 
807,  228  IlL  403. 

The  term  "excess,"  as  used  in  Acts  30th 
Leg.  1st  Called  Sess.  c  23,  providing  for  a 
domestic  corporation  franchise  tax  of  50 
cents  on  each  $1,000  of  authorized  capital 
stock,  providing  that  if  the  outstanding  stock, 
plus  surplus  and  undivided  profits,  exceeds 
the  amount  of  authorized  capital  stock,  the 
rate  shall  be  computed  on  the  amount  of  out- 
standing sto<^,  plus  surplus,  etc,  but  that 
where  the  authorized  capital  exceeds  $1,000,- 
000  the  rate  shaS  be  50  cents  on  each  $1,000 
up  to  $1,000,000,  and  25  cents  on  each  $1,000 
in  "excess''  of  $1,000,000,  is  intended  to  em- 
brace capital,  surplus,  and  undivided  profits. 
Houston  &  T.  C.  R.  Co.  v.  McDonald,  148  S.  W. 
287,  288,  105  Tex.  334. 

EXCESS  OF  JUBISDICTION 

"Excess  of  Jurisdiction,"  as  distinguish- 
ed from  absence  of  Jurisdiction,  means  that 
an  act,  though  within  the  general  power  of 
the  Judge,  is  not  authorized  and  is  void,  with 
respect  to  the  particular  case,  because  the 
conditions  which  alone  authorize  the  exercise 
of  his  general  power  in  the  case  are  wanting. 
Broom  v.  Douglass,  57  South.  860,  864,  175 
Ala.  268,  44  li.  B.  A.  (N.  S.)  164. 


An  instruction,  in  an  action  for  injuries 
to  a  passenger  by  the  derailment  of  the  train, 
that  the  carrier  must  exercise  the  utmost  cau- 
tion characteristic  of  very  careful  and  pru- 
dent men,  is  erroneous  as  imposing  on  the 
carrier  too  high  a  degree  of  care;  the  word 
"very"  meaning  exceedingly,  excessively,  and 
the  word  "excessive"  meaning  exceeding  what 
1b  usual  or  proper.  Parker  v.  Boston  &  M. 
B.  R.,  79  Atl.  865,  872,  84  Vt  829. 

A  substantially  excessive  distress  being 
necessarily  an  unreasonable  one,  within  Civ. 
Code  1902,  S  2434,  providing  that  a  distress 
for  rent  shall  be  reasonable  and  not  too  great, 
and  that  a  landlord  who  makes  unreasonable 
and  excessive  distress  shall  be  liable  for  dam- 
ages sustained  by  the  tenant  by  reason  of 
such  excessive  distress,  a  charge  submitting 
to  the  Jury  the  question  whether  the  distress 
was  unreasonable — that  is,  whether  the 
amount  of  property  seized  to  pay  $80  was  ex- 
cessive— was  not  erroneous  in  not  submitting 
the  question  whether  it  was  unreasonable  and 
excessive;  the  word  "excessive"  being  un- 
doubtedly used  in  the  charge  in  the  sense  of 
subfitantlaUy  exeessiveu  Alexander  t.  Hill, 
70  S.  K  1009,  1010,  88  S.  C.  368. 
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A  fine  of  $576,853.74  for  larceny  or  con- 
version of  money  from  the  state,  and  impris- 
onment in  the  county  Jail  one  day  for  each 
$2  of  the  fine,  which  the  defendant  was  una- 
ble to  pay  at  the  time  or  during  a  lifetime  of 
eflTort,  although  within  the  maximum  of  the 
statute,  was  an  "excessive  fine"  within  the 
prohibition  of  the  Constitution.  State  v. 
Ross,  106  Pac.  1022,  1024,  55  Or.  460,  42  L.  R. 
A.  (N.  S.)  601,  613. 

EXCESSIVE  PimiSHMENT 

See  Cruel  and  Unusual  Punishment 

EXCESSIVE  SPEED 

Six  knots  an  hour  is  an  "excess  of  speed" 
for  a  steamship  moving  in  a  thick  fog  in  a 
frequented  part  of  the  ocean.  In  re  Clyde 
S.  S.  Co.,  134  Fed.  95,  98. 

EXCESSIVE  TAX 

To  entitle  a  party  to  an  abatement  of  a 
part  of  his  tax,  it  is  necessary  to  show  that 
the  tax  was  "excessive";  that  it  subjected 
him  to  more  than  his  fair  share  of  the  public 
expense.  He  should  show  that  the  tax  was 
"excessive"  by  proof  that  the  whole  or  a 
part  of  his  property  was  exempt;  that  he 
did  not  own  any  property  in  the  taxing  dis- 
trict, or  a  less  quantity  than  was  taxed;  that 
a  greater  valuation  than  that  assessed  or  too 
large  a  rate  was  made  use  of  in  computing 
the  tax,  or  that  some  mathematical  error  oc- 
curred in  the  computation,  or  that  the  ratio 
between  the  true  and  assessed  value  of  his 
property  was  greater  than  the  ratio  between 
the  true  ^nd  the  assessed  value,  of  all  tiie 
other  property  in  the  taxing  district  Winni- 
piseogee  Lake  Cotton  k  Woolen  Mfg.  Co.  v. 
City  of  Laconia,  65  AtL  878,  880,  74  N.  H.  82. 

EXCESSIVEI.T  BUBDEKED 

A  town  is  "excessively  burdened"  within 
"An  act  in  addition  to  chapter  140  of  the  Re- 
vised Laws"  (Acts  1882,  No.  16)  section  1, 
when  it  is  required  to  build  a  bridge  or  keep 
in  repair  a  highway,  used  by  other  towns, 
and  it  is  not  able  to  build  such  bridge  or 
keep  in  repair  such  highway  on  account  of  its 
limited  population  or  other  disability  and 
where  the  other  towns  are  disproportionately 
benefited.  Town  of  Sharon  v.  Town  of  Straf- 
ford, 56  Vt  421,  422. 

Where  a  town  has  voluntarily  run  into 
debt  by  investment  in  a  railroad  so  that  the 
building  of  a  bridge  would  be  a  heavy  burden 
on  the  town,  it  cannot  be  said  "to  be  exces- 
sively burdened"  within  the  meaning  of  Acts 
1884,  No.  11,  relating  to  maintaining  of  high- 
ways and  bridges.  Sheldon  v.  State,  7  AtL 
901,  59  Vt  36. 

The  term  "excessively  burdened,"  within 
Acts  1882,  No.  16,  is  a  relative  one,  covering 
a  consideration  of  the  complainant  town's 
burdens  in  connection  with  the  burdens  of 
the  other  towns  benefited  by  such  bighwajr. 
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A  town  Is  not  excessively  burdened  by  being 
required  .to  build  and  maintain  a  highway 
within  its  limits,  unless  its  municipal  burdens 
would  be  increased  thereby  beyond  its  due 
measure  and  proportion  in  comparison  with 
the  municipal  burdens  and  taxation  for  neces- 
sary purposes  of  such  other  towns  as  are 
deemed  to  be  especially  benefited  by  such 
highway.  Weybridge  v.  Town  of  Addison,  57 
Vt  569,  572. 

EXCHANGE 

See   Turf   Exchange;    With    Exchange. 
Sale  distinguished,  see  Sale. 
See,  also,  Trade. 

A  "trade"  is  synonymous  with  an  "ex- 
change," which  signifies  a  transfer  of  one  or 
more  pieces  of  property  for  other  property. 
Colgan  V.  Farmers'  &  Mechanics'  liank,  114 
Pac.  460,  464,  59  Or.  469  (citing  3  Words  and 
Phrases,  p.  2546).- 

"Exchange"  is  a  contract  by  which  the 
parties  mutually  give,  or  agree  to  give,  one 
thing  for  another;  neither  thing,  or  both 
things,  being  money  only.  Steere  &  Ballah 
V.  Gingery,  110  N.  W.  774,  776,  21  S.  D,  183. 

An  '^exchange  of  goods"  is  a  commuta- 
tion, transmutation,  or  transfer  of  goods  for 
other  goods.  Proof  that  accused  furnished 
prosecutor  a  quart  of  whisky  under  an  agree- 
ment that  he  was  to  return  other  whisky, 
shows  a  barter,  or  exchange  within  the  stat- 
ute prohibiting  the  sale,  barter,  or  exchange 
of  intoxicating  liquor,  though  prosecutor  tes- 
tified that  accused  loaned  him  the  whisky. 
Clark  V.  State,  52  South.  893,  894,  167  Ala. 
101,  31  L.  R.  A.  (N.  S.)  517  (citing.  1  Words 
and  Phrases,  p.  715;  3  Words  and  Phrases, 
p.  2546;  5  Words  and  Phrases,  p.  4196;  7 
Words  and  Phrases,  p.  6291). 

Real  eitate 

Where  a  guardian  of  infants  released 
their  interest  In  the  homestead  of  their  de- 
ceased father  to  the  surviving  widow  for  life, 
in  consideration  of  the  release  by  her  of  the 
40  acres  assigned  to  her  as  dower  during  the 
minority  of  the  infants  or  either  of  them, 
there  was  a  conveyance  of  interests  for  in- 
terests amounting  to  an  exchange  of  property, 
and  the  transaction  was  void  under  the  Con- 
stitution protecting  the  homestead  of  a  de- 
cedent for  the  benefit  of  his  widow  and  minor 
children.  Gatlin  v.  Lafon,  129  S.  W.  284, 
286.  95  Ark.  256. 

EXCHANGE  (la  CoaunieroUl  I<aw) 

See  Bill  of  Exchange;    Foreign  Bill  of 
Exchange;    Inland  Bill  of  Exchange. 

The  meaning  of  "exchange  and  re-ex- 
change*' is  best  indicated  by  Illustration:  A. 
purchases  a  bill  of  exchange  in  S.  drawn  on 
a  house  in  N.  and  pays  therefor  a  premium ; 
In  event  of  dishonor  of  the  bill  in  N.,  it  is 
ob^^ous  that  if  the  holder  can  only  recover 
of  the  drawer  in  S.  the  amount  of  the  bill 
he  will  lose  the  premium  which  he  paid  for 


the  exchange  and  suffer  without  remedy  the 
loss  and  inconvenience  of  returning  the  bill 
to  S.  for  recourse  against  the  drawer;  and, 
even  if  no  premium  has  been  paid,  the  hold- 
er, who  is  entitled  under  the  drawer's  con- 
tract to  receive  the  amount  of  the  bill  in  N., 
will  not  be  indemnified  if  he  can  only  sue 
for  and  obtain  that  amount  in  S.  From  these 
circumstances  grew  the  customary  right  of 
the  holder  of  the  bill  by  the  law  merchant 
to  draw  a  bill  of  exchange  upon  the  drawer 
for  the  principal  amount  which  should  have 
been  received,  increased  by  the  cost  of  protest 
to  the  sum  which  It  will  cost  to  replace  that 
principal  amount  at  the  place  where  it  should 
have  been  paid.  This  right  to  recover  for 
re-exchange  is  therefore  based  upon  the  ob- 
ligation to  pay  at  the  place  where  the  bill 
is  payable,  and,  if  the  holder  of  the  bill  ulti- 
mately receives  what  he  is  entitled  to  at  the 
place  where  the  bill  Is  payAle  with  interest 
and  the  cost  of  protest,  he  is  not  entitled  to 
receive  anything  more.  Where  the  payee 
of  a  draft  payable  in  New  York,  but  drawn 
in  a  foreign  country,  negotiated  It  to  a  bro- 
ker there,  receiving  the  irredeemable  paper 
currency  of  that  country,  and  the  draft  was 
dishonored,  whereby  the  payee  on  reimbui's- 
ing  the  broker  suffered  a  loss  owing  to  the 
depreciation  of  the  local  currency,  the  fluctu- 
ation was  not  to  be  considered  in  computing 
re-exchange.  Laws  1897,  p.  743,  c.  612.  f  200, 
provides  that  a  negotiable  instrument  is  dis- 
charged by  payment  in  due  course  by  or  on 
behalf  of  the  principal  debtor,  or  by  any 
other  act  which  will  discharge  a  simple  con- 
tract for  the  payment  of  money.  A  New 
York  corporation  gave  in  a  foreign  country 
a  draft  on  itself  payable  in  New  York.  The 
payee  negotiated  it  to  a  local  broker,  and  it 
was  dishonored,  whereupon  the  payee,  who 
had  reimbursed  the  broker,  sued  on  the  draft 
in  New  York,  and  was  paid  the  face  of  the 
draft.  Interest,  and  protest  fees.  Held,  that 
he  was  not  entitled  to  recover  re-exchange. 
Pavenstedt  v.  New  Yorjc  Life  Ins.  Co.,  99  N. 
Y.  Supp.  614,  617,  618,  113  App.  Div.  866. 

"Exchange  bought  and  paid  for"  con- 
templates bills  drawn  against  shipments  and 
purchases  by  advances  made  to  shippers  up- 
on the  strength  of  documents  to  be  furnished 
by  them  with  the  bills  to  repay  the  advances 
so  made.  Reynes  v.  Dumont,  9  Sup.  Ct.  486, 
493,  130  U.  S.  354,  32  L.  Ed.  934. 

EXCHANGE  OF  PI^OPERTY 

As  doing  business,  see  Doing  Bustness. 
As  preference,  see  Preference. 

EXCHANGES 

Bucket  shop  distinguished,   see  Bucket 
Shop. 

EXCISE 

An  "excise  tax"  is  a  tax  upon  a  pursuit, 
trade,  or  occupation,   generally  taking  the 
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form  of  an  exaction  for  a  license  fee  to  pur- 
sue the  particular  occupation.  Spokane  & 
Eastern  Trust  Co,  v.  Spokane  County,  126 
Pac.  54,  55,  70  Wash.  48  (citing  3  Words  and 
Phrases,  p.  2548). 

The  word  "excise"  Is  a  term  of  very  gen- 
eral si^lllcatlon,  and  means  tribute,  custom 
tax,  tollage,  or  assessment.  Booth's  Ex*r  v. 
Commonwealth  ex  rel.  Jefferson  County  At- 
torney, 113  S.  W.  61,  65,  130  Ky.  S«,  33  L.  R. 
A.  (X.  S.)  592 ;  Allen's  Ex'rs  v.  McElroy,  113 
S.  W.  66,  130  Ky.  Ill ;  Barret  v.  CouUuental 
Realty  Co.,  113  S.  W.  66,  130  Ky.  109;  Opin- 
ion of  the  Justices,  85  N.  E.  545,  550,  196 
Mass.  603  (quoting  and  adopting  definition  In 
President,  etc.,  Portland  Bank  v.  Apthorp, 
12  Mass.  252,  256). 

Under  Const,  pt.  2,  c.  1,  §  1,  art.  4,  au- 
thorizing the  Legislature  to  impose  reason- 
able excises  on  any  produce,  goods,  commodi- 
ties, and  merchandise  brought  into  the  state, 
the  Legislature  may  Impose  an  excise  tax  on 
sales  of  certiticates  of  stock  of  domestic  and 
foreign  corporations.  Opinion  of  the  Jus- 
tices, 85  N.  E.  545,  550, 196  Mass.  603. 

'^Excises"  are  taxes  laid  upon  the  manu- 
facture, sale,  or  consumption  of  commodities, 
within  the  country,  upon  licenses  to  pursue 
occupations,  and  upon  corporate  privileges. 
The  tax  measured  by  net  annual  income,  im- 
posed by  Act  Aug.  5,  1909,  f  38,  upon  the  car- 
rying on  or  doing  of  business  in  a  corporate 
or  quasi  corporate  capacity,  being  an  *'ex- 
oise,**  and  not  a  direct  tax,  is  not  Invalid  be- 
cause not  apportioned  among  the  several 
states  according  to  population.  Flint  v.  Stone 
Tracy  Co.,  31  Sup.  Ct.  342,  349,  220  U.  S. 
107,  55  L.  Ed.  389,  Ann.  Cas.  1912B,  1312 
(quoting  and  adopting  definition  in  Cooley, 
Const  Ldm.  [7th  Ed.]  p.  68). 

"The  designation  'excise  tax'  does  not 
always  indicate  merely  an  inland  imposition 
or  duty  on  the  consumption  of  commodities, 
but  often  denotes  an  Impost  for  a  license 
to  pursue  certain  callings,  or  to  deal  in  spe- 
cial commodities,  or  to  exercise  particular 
franchises.  It  Is  used  more  frequently,  In 
this  country,  in  the  latter  sense  than  in  any 
other."  State  of  Maine  v.  Grand  Trunk  R. 
Co.,  12  Sup.  Ct.  121,  142  U.  S.'217,  35  L.  Ed. 
91M. 

EXCITEMENT 

**l!]xcitement"  is  Refined  to  mean  impul- 
sion; agitation;  the  act  of  exdtlng,  or  the 
state  of  having  increased  action ;  that  which 
moves,  stirs,  or  Induces  action;  a  motive. 
Webster's  Dictionary.,  Morris  v.  Territory, 
99  Pac.  760,  768,  1  OkL  Cr.  617. 


EXCLAMATION 

Spontaneous  exclamation,  see  Spontane- 
ous. ' 


EXCLUDE 

The  word  "excluded,"  as  used  in  the  stat- 
ute providing  that  neither  the  husband  nor 
the  wife  shall  be  "excluded"  as  witnesses, 
was  used  because  the  common-law  rule  used 
that  term,  and  it  Includes  both  privilege  and 
dlsquallticatlon  of  the  witness,  and  hence  the 
statute  changes  the  common-law  rule  by  mak- 
ing one  spouse  a  competent  witness  against 
the  other;  but  this  change  does  not  affect 
the  rule  against  disclosure  of  marital  com- 
munications. Ex  i)arte  BeviUe,  50  South. 
685,  688,  58  Fla.  170,  27  L.  R.  A.  (N.  S.)  273, 
19  Aim.  Cas.  48. 

The  customary  meaning  of  the  word  *'ex- 
eluding,"  in  marine  insurance,  does  not  dif- 
fer greatly  from  the  word  "prohibiting." 
Where  a  policy  of  marine  Insurance  contain- 
ing a  printed  clause  which  prohibited  the 
vessel  from  certain  waters*  including  the  Gulf 
of  Campeachy  had  written  into  it  the  amount 
of  insurance,  the  name  of  the  vessel,  and  the 
terms  of  the  policy,  after  which  was  written 
the  words,  "excluding  the  Gulf  of  Cam- 
peachy,"  it  was  held  that  the  written  words 
were  not  for  the  purpose  of  qualifying  the 
printed  clause,  but  for  calling  particular  at- 
tention to  the  Gulf  of  Campeachy,  near  which 
the  vessel  was  when  insnred.  Parker  v. 
China  Mut.  Ins.  Co.,  41  N.  E.  267,  164  Mass. 
237. 

EXCLUSION 

An  agreement  by  defenaant  to  use  plain- 
tifTs  electric  lights  in  certain  premises  *to 
the  ^exclusion*  of  other  electrical  illumina- 
tion" is  not  an  absolute  requirement  that  de- 
fendant shall  use  the  electric  lights,  but  only 
that  he  shall  not  use  any  electric  light  other 
than  plaintiff's,  and  defendant  is  not  liable 
for  breach  of  contract  where  he  removes  from 
premises  specilied  and  refuses  to  use  plain- 
tiff's electric  Ught  therein.  United  States  Il- 
luminating Co.  V.  Flsk,  29  N.  Y.  Supp.  154, 
155,  78  Hun.  328. 

EXCLUSIVE 

See  Sole  and  Exclusive. 

The  word  "exclusive"  in  a  contract  be- 
tween a  city  and  a  certain  person  purport- 
ing to  grant  the  exclusive  privilege  of  lay- 
ing and  maintaining  water  pipes  in  its  streets, 
and  by  which  it  agreed  to  pay  certain  rentals 
for  hydrants,  such  contract  to  continue  in 
force  for  20  years,  was  insufficient  to  raise 
the  implication  that  the  city  by  the  use  of 
the  word  thereby  agreed  to  renounce  its  pow- 
er to  construct  the  waterworks  itself,  because 
such  is  not  the  ordinary  meaning  of  the  word, 
and  because  the  word  "exclusive,"  if  given  its 
usual  interpretation,  would  render  the  ex- 
clusive feature  of  the  contract  void.  Farm- 
ers' Loan  &  Trust  Co.  v.  City  of  Sioux  Falls, 
131  Fed.  890,  899. 

"Exclusive"  means  pertaining  to  the  sub- 
ject alone,  not  including,  admitting,  or  per- 
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talning  to  another  or  others;  undivided; 
sole;  as  an  exclusive  light  or  privilege;  ex- 
clusive jurisdiction.  "The  word  'exclusive*  is 
derived  from  'ex'  out,  and  'daudere*  to  shut" 
Hence  an  ordinance  granting  a  waterworks 
company  the  "exclusive"  right  to  construct 
and  maintain  waterworks  in  and  near  a  cer- 
tain city  for  the  purpose  of  supplying  streets, 
squares,  and  public  places  does  not  grant  the 
waterworks  company  the  exclusive  right  to 
use  the  streets  in  constructing  a  system 
for  the  purpose  of  supplying  the  residents 
of  the  dty.  Mitchell  v.  Tulsa  Water,  light, 
Heat  &  Power  Co.,  95  Pac.  961,  969,  21  Okl. 
248  (quoting  and  adopting  the  definitions  in 
Cent  Diet  and  In  re  Union  Ferry  Co.,  98  N. 
Y.  139). 

The  words,  "exclusive  of  costs,"  as  used 
in  Gen.  St  1901,  {  5019,  subd.  3,  providing  for 
an  appeal  to  the  Supreme  Court  where  the 
amount  in  controversy  exclusive  of  costs  ex- 
ceeds $100,  mean  such  costs  as  are  provided 
for  by  statute,  and  which  may  be  computed 
and  taxed  by  the  clerk  of  court  and  do  not 
include  an  allowance  as  attorney's  fees  to  the 
prevailing  party,  the  amount  of  which  cannot 
be  computed  but  which  as  to  amount  must  be 
determined  judicially  by  the  court  Phenlx 
Ins.  Co.  V.  Stahl,  96  Pac.  854,  78  Kan.  528. 

Under  a  statute  prohibiting  an  appeal 
from  a  judgment  for  the  recovery  of  money, 
if  the  value  In  controversy  be  less  than  $200 
exclusive  of  interest  and  cost,  an  appeal  will 
not  lie  from  a  judgment  involving  a  balance 
of  the  principal,  not  exceeding  $175,  though 
with  accumulated  interest  the  debt  exceeded 
$200;  the  expression  "exclusive  of  interest" 
meaning  interest  accumulated  pilor  to  the 
judgment.  Cooper  v.  Patten's  Adm'r  (Ky.) 
104  S.  W.  1026. 

EXGI.USIVE  AOENOY 

The  words  "exclusive  agency,"  as  used  in 
an  agreement  between  an  owner  of  land  and 
a  broker  that  the  broker  should  have  the 
* 'exclusive  agency"  for  the  sale  of  the  land 
for  a  fixed  period  at  a  fixed  price,  and  that 
the  broker  should  give  attention  to  the  sale 
of  the  land,  have  the  same  examined  .and 
advertised,  and  should  report  promptly  all 
sales,  etc.,  deprived  the  owner  of  the  right 
of  selling  the  premises,  and  a  sale  by  him 
of  the  timber  before  the  expiration  of  the 
fixed  period  was  a  breach  of  contract  Hunt- 
er ▼.  Wenatchee  Land  Co.,  97  Pac  494,  496^ 
50  Wash.  438. 

An  "exclusive  agency"  to  sell  property  is 
not  equivalent  to  an  "exclusive  right  to  sell" ; 
and  where  an  exclusive  agency  only  is  grant- 
ed, the  owner  retains  the  right  to  sell  the 
property  himself,  without  being  liable  to  the 
agent  for  a  commission.  Smith  v.  Preiss,  136 
N.  W.  7,  117  Minn.  392,  Ann.  Cas.  1913D,  820 
(citing  Dole  v.  Sherwood,  43  N.  W.  569,  41 
Minn.  535,  5  L.  R.  A.  720,  16  Am.  St  Rep. 
731). 


BXCI.V8IVE  OOKTBOXi 

See,   also,    Excliisive   Management   and 
Control. 

The  phrase  "exclusive  control"  in  Kansas 
City  charter  and  enabling  act  giving  the  dty 
exclusive  control  over  its  public  highways, 
when  considered  in  connection  with  the  fact 
that  the  Constitution  only  authorized  the  peo- 
ple of  the  dty  to  adopt  a  charter  subordinate 
to  the  state  law,  and  there  bdng  a  state  law 
as  to  the  use  of  the  streets^  necessarily  meant 
exclusive  as  to  matters  of  mere  munldpal 
concern,  which  did  not  conflict  with  the  state 
law.  State  v.  Kessells,  96  S.  W.  494,  496, 120 
Mo.  App.  233  (quoting  and  adopting  definition 
in  State  ex  rel.  Garner  v.  Missouri  &  K.  Tel. 
Co.,  88  S.  W.  41,  189  Mo.  83). 

The  word  "exclusive,"  as  used  in  Acts 
1887,  p.  42,  I  50,  providing  that  "sudi  dty 
shall  have  exclusive  control  over  its  public 
highways,  streets,  avenues,  alleys  and  public 
places,  and  shall  have  'exduslve'  power  by 
ordinance,  to  vacate  or  abandon  any  public 
highway,  street,  avenue,  alley  or  public  place, 
or  part  thereof,  any  law  of  this  state  to  the 
contrary,  notwithstanding,"  is  not  to  be  given 
its  unlimited  meaning,  but  must  be  under- 
stood as  subject  to  the  control  of  the  state 
whenever  the  state  chooses  to  assume  con- 
trol. The  constitutional  grant  of  power  un- 
dev  under  which  the  charter  is  formed  says 
that  it  must  always  be  subject  to  the  Con- 
stitution and  laws  of  the  state,  which  we 
interpret  to  mean  that  In  all  matters  not 
appertaining  to  dty  government  the  charter 
is  subordinate  to  the  will  of  the  Legislature. 
The  Legislature,  in  conferring  on  the  dty 
the  exclusive  control  of  its  streets,  meant  ex- 
clusive control  for  the  purpose  of  the  dty 
gove^rnment  not  to  the  exclusion  of  the  state 
in  other  matters.  State  ex  reL  Gamer  ▼. 
Missouri  &  K.  Tel.  Co.,  88  S.  W.  41,  43,  189 
Mo.  83. 

EXGIiUSnnE  ENJOYMENT 

The  phrase  ''exclusive  enjoyment,^'  as 
used  in  Rev.  St  $  2322,  providing  that  loca- 
tors of  all  mining  daims,  having  complied 
with  the  laws' of  the  Unltea  States  and  local 
regulations,  shall  acquire  a  possessory  title 
and  shall  have  the  "exduslve  right  of  posses- 
sion and  enjoyment"  of  all  the  surface  indud- 
ed  within  the  lines  of  thdr  location,  means 
enjoyment  of  the  surface  for  mining  purposes 
alone,  and  hence  the  location  of  a  mining 
claim  within  a  forest  reserve  did  not  operate 
to  withdraw  the  land  embraced  therein  from 
the  jurisdiction  of  the  Secretary  of  Agricul- 
ture, nor  give  to  locators  having  acquired  a 
possessory  interest  only  any  authority  to  use 
the  surface  for  the  erection  and  maintenance 
of  a  saloon  without  a  permit  from  the  Secre- 
tary of  Agriculture.  United  States  ▼•  Blz- 
zlnelU,  182  Fed.  675,  681. 
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EXCLUSIVE  JURISDIGTIOK 

See,  also,  Sole  and  Exclusive, 

Where  a  proceeding  in  respect  to  a  cer- 
tain subject-matter  can  only  be  brought  in 
one  court,  that 'court  is  said  to  have  exclusive 
Jurisdiction.  "lixclusive  Jurisdiction"  is  that 
which  gives  sole  power  to  try  the  cause.  Ex 
parte  Wade,  100  Pac.  35,  38.  2  Okl.  Or.  100 
(quoting  and  adopting  definitions  in  1  Bap. 
k  L.  Law  Diet  p.  702,  and  2  Bouv.  Law  Diet 
p.  26). 

The  word  "ezclaslve,"  as  used  in  Act 
April  16, 1873,  p.  120,  giving  the  dpcuit  coui-t 
exclusive  original  Jurisdiction  of  everything 
properly  pertaining  to  matters  cognizable  in 
courts  of  probate,  means  possessed  to  the  ex- 
clusion of  others.  Watson  v.  Henderson,  135 
8.  W.  461,  462,  98  Ark.  63. 

Under  Code  Or.  Proc.  f  89,  subd.  1,  II 
56,  57,  defining  the  Jurisdiction  of  courts,  and 
section  252,  empowering  the  grand  Jury  to  In* 
quire  into  all  crimes,  and  Laws  1910,  c.  659, 
I  31,  declaring  that  the  Court  of  Special  Ses- 
sions shall  have  in  the  first  instance  exclusive 
Jurlsdlcton  to  hear  misdemeanors,  but  shall 
be  divested  of  Jurisdiction,  if,  before  the  trial 
the  grand  Jury  shall  Indict  the  same  person 
for  the  same  offense,  the  commencement  of  a 
prosecution  for  a  misdemeanor  in  the  Special 
Sessions  is  not  a  prerequisite  to  the  right  to 
indict  for  the  same  oilense,  since  the  word 
"exclusive**  merely  defines  the  Jurisdiction  of 
Inferior  criminal  courts,  and  prevents  the 
subjecting  of  accused  to  be  twice  put  in  Jeop- 
ardy for  the  same  offense,  in  violation  of 
Const  art  1,  |  6.  People  v.  Wenk,  127  N.  Y. 
Supp.  702,  703,  71  Bfisc.  Bep.  368. 

Kalamazoo  Amended  Charter  provides 
for  the  election  of  but  one  Justice  of  the  mu- 
nicipal court  Chapter  29, 1 18,  provides  that 
he  shall,  as  against  all  other  Justices  of  the 
peace  of  Kalamazoo  county,  have  exclusive 
Jurisdiction  of  all  proceedings  within  his  Ju- 
risdiction when  both  parties  thereto  shall  at 
the  conamencement  of  the  proceedings  be  resi- 
dents of  the  dty.  Section  3  provides  that  the 
Justice  shall  be  considered  the  successor  In 
office  of  all  the  Justices  of  the  peace  now  in 
the  city  as  their  respective  terms  of  office 
shall  expire.  Prior  to  the  amended  charter, 
the  city  charter  provided  for  four  Justices  of 
the  peace.  Held,  that  ''exclusive"  Jurisdic- 
tion of  the  Justice  of  the  municipal  court  in 
the  specified  cases  was  not  suspended  until 
the  expiration  of  the  other  Justices*  terms, 
and  his  Jurisdiction  before  that  time  was  not 
concurrent  with  that  of  the  Justices  of  the 
peace.  Strifllng  v.  Baden,  118  N.  W.  740,  741, 
155  Mich.  49. 

In  Civ.  Code  1895,  f  4193,  providing  that 
the  Jurisdiction  of  the  county  court  extends 
*^to  the  county,  town,  district  or  districts,  to 
all  dvil  cases  of  contract  or  tort  (save  where 
exclusive  Jurisdiction  is  vested  in  the  supe- 
rior court),  the  words,  "save  where  exclusive 
Jurisdiction  Is  vested  in  the  superior  court," 


refer  to  the  cases  enumerated  in  the  Consti- 
tution over  which  that  Instrument  declares 
the  superior  court  shall  have  exclusive  Juris- 
dlctkm.  Chambliss  v.  Hawkins,  51  S.  B.  337, 
338, 123  Ga.  861. 

EXOIiUSIVE  I«EOI8IiATION 

The  obvious  meaning  of  the  words  "ex- 
clusive legislation,"  as  used  in  Const,  art  1, 
I  8,  providing  that  Congress  shall  have  pow- 
er to  exercise  exclusive  legislation  over  all 
places  purchased  by  consent  of  the  Legisla- 
ture, in  which  the  same  shall  be  for  the  erec- 
tion of  forts,  magazines,  are  equivalent  to 
"exclusive  Jurisdiction."  United  States  v. 
Tully,  140  Fed.  899,  900  (citing  United  States 
V.  Cornell,  26  Fed.  Cas.  646). 

Under  the  provision  of  the*federal  Con- 
stitution declaring  that  Congress  shall  have 
power  to  exercise  "exclusive  legislation"  in 
all  cases  whatsoever  over  all  places  purchas- 
ed by  the  consent  of  the  Legislature  of  the 
state  in  which  the  same  shall  be  for  the 
erection  of  forts,  magazines,  arsenals,  dock 
5'ard8,  and  other  needful  buildings,  where  a 
purchase  of  land  for  any  of  these  purposes  is 
made  by  the  national  government  and  the 
state  Legislature  has  given  its  consent  to  the 
purchase,  the  land  so  purchased  by  the  very 
terms  of  the  Constitution  ipso  facto  falls 
within  the  exclusive  legislation  of  Congress, 
and  the  state  Jurisdiction  is  completely  oust- 
ed, as  this  is  the  necessary  result  for  ex- 
clusive Jurisdiction  is  the  attendant  upon 
exclusive  legislation.  State  v.  Tully,  78  Pac. 
760,  762,  31  Mont.  365,  3  Ann.  Cas.  824. 

BXCZJJBtVT  UOENBE 

An  "exclusive  license"  by  a  patentee  is 
one  which  does  not  amount  to  an  assignment 
by  reason  of  something  reserved  to  the  paten- 
tee, as,  where  the  patentee  excepted  out  of 
his  grant  the  right  to  make  machines  within 
a  certain  part  of  the  territory  granted.  Bow- 
ers V.  Atlantic,  Gulf  &  Pacific  Co.,  162  Fed. 
895,  899,  901  (quoting  and  adopting  definition 
in  Hammond  v.  Hunt,  11  Fed.  Cas.  391). 

EXCLUSIVE  MANAGEMENT  AND  OON- 
TROIi 

See,  also.  Exclusive  Control. 

By  St  1897,  p.  447,  c.  274,  an  appropria- 
tion was  made  for  the  support  and  mainte- 
nance of  certain  classes  of  inmates  of  the 
home  at  Evergreen  under  the  ausi)lces  of  the 
Woman's  Relief  Corps  Home  Association, 
which  was  then  a  private  corporation.  The 
act  further  provided  that  the  home  should  be 
managed  by  a  board  of  directors,  to  be  ap- 
pointed by  the  Governor,  who  was  empow- 
ered to  fill  all  vacancies  therein  and  remove 
any  director  for  cause;  that  the  board  should 
Iseep  accounts  of  all  receipts  and  expenditures 
and  report  annually  to  the  Governor;  and 
that  all  claims  under  the  appropriation  made 
should  be  presented  and  audited  as  other 
claims  against  the  state*    Held,  that  such  act 
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made  the  home  a  state  institntlon  under  the 
exclusive  management  and  control  of  the 
state,  within  the  provision  of  article  4,  §  22, 
Const  CaL,  that  with  certain  exceptions  no 
money  shall  be  appropriated'  or  drawn  from 
the  state  treasury  **for  the  use  or  benefit  of 
any  corporation  ♦  ♦  *  or  any  other  in- 
stitution not  under  the  exclusive  management 
and  control  of  the  state  as  a  state  institu- 
tion.'* Board  of  Directors  of  Woman's  Re- 
lief Corps  Home  Ass'n  of  California  ▼.  Nye, 
97  Pac.  208,  209.  8  Cal.  App.  527. 

EXCLUSIVE  OIVNERSHIP 

"Exclusive  ownership"  is  necessarily  own- 
ership free  from  any  kind  of  legal  or  equita- 
ble interest  in  any  one  else.  A  philanthropist 
made  a  beciuest  to  the  various  asylums  that 
may  have  been  formed,  or  may  be  formed 
wilhin  a  year,  for  the  orphans  of  the  late 
war  for  the  restoration  of  the  Union,  pro- 
viding that  for  a  time  the  Interest  only 
should  be  used,  and  that  the  bequest  be  so 
managed  as  to  give  the  on^haus  as  they  be- 
come of  age  a  sum  of  money  to  fit  them  out 
in  life  and  gradually  extinguish  the  fund. 
The  Soldiers'  Orphans*  Home  having  been  es- 
tablished in  Wisconsin,  It  received  over  $25,- 
000  from  this  bequest.  Tliereafter  another 
left  $2,000  to  the  trustees  of  the  home  for  the 
benefit  of  the  children.  Held,  that  the  state 
in  the  administration  of  the  fund  occupied 
the  position  of  a  trustee  only,  the  orphans  be- 
ing the  beneficiaries,  and  hence  property  pur- 
chased by  the  state  from  the  fund  for  the  use 
of  one  of  such  orphans  was  not  exclusively 
owned  by  the  state  so  as  to  be  exempt  from 
taxation.  Comstock  v.  Boyle,  128  N.  W.870, 
871,  144  Wis.  180. 

EXCLUSIVE  POSSESSION 

"Exclusive  possession"  merely  means  the 
exclusion  of  all  others  from  the  possession  of 
land  and  does  not  require  the  possessor  to  ex- 
clude all  persons  from  entering  on  the  land. 
I*oint  Mountain  Coal  &  Lumber  Co.  v.  Holly 
Lumber  Co.,  75  S.  E.  197,  201,  71  W.  Va.  21. 

On  an  Issue  as  to  whether  defendant  had 
maintained  absolute  possession  of  certain 
coal»  land  under  a  gift  from  his  father,  plain- 
tiCP  was  not  prejudiced  by  the  court's  failure 
to  use  the  term  "exclusive  possession*'  in  a 
particular  part  of  its  charge,  where  there  was 
nothing  in  the  language  used,  or  in  any  of 
the  instructions,  excluding  the  idea  of  the 
necessity  for  exclusive  possession,  and  there 
Mas  no  doubt  under  the  charge  as  a  whole 
that  the  jury  must  have  understood  the 
necessity  for  defendant  to  have  maiutained 
an  absolute  possession  in  order  to  have  es- 
tablished his  claim.  Greenwich  Coal  &  Coke 
Co.  V.  Learn,  83  Ati.  74,  76.  234  Pa.  180. 

In  order  that  an  Inference  of  guilt  may 
be  drawn  from  the  unexplained  possession  of 
goocls  recently  stolen,  it  must  be  an  '*exclu- 
sive  personal  possession"  on  the  part  of  the 
accused.    But  this  does  not  mean  tliat  the 


goods  must  be  actually  in  the  hands  of  the 
accused  or  on  his  person;  but  possession  of 
the  requisite  character  may  be  established 
by  the  fact  that  the  goods  were  found  on 
premises  or  in  a  place  of  which  he  was  in 
exclusive  occupancy  and  control.  If  the 
place  was  accessible  to  others  capable  of 
stealing  the  inference  cannot  be  drawn,  al- 
though the  fact  is  entitled  to  consideration 
in  connection  with  other  facts  In  the  case. 
If  stolen  goods  were  found  on  premises  of 
which  accused  was  the  tenant  and  It  was 
proven  that  he  was  on  the  premises  on  the 
morning  next  after  the  alleged  offense  was 
committed,  the  jury  might  infer  that  they 
were  on  the  premises  with  his  knowledge 
and  that  they  were  in  fact  In  his  possession. 
If  they  were  found  in  the  Joint  possession 
of  accused  and  another  indicted  with  him, 
the  Jury  might  draw  from  such  possession  the 
same  Inference  of  guilt  as  If  found  in  his 
sole  possession.  State  v.  Wright  (Del.)  66 
Atl.  364,  365,  6  Pennewill,  251. 

EXCLUSIVE   POWER 

The  term  "exclusive  power,"  used,  in  a 
grant  to  municipalities  of  "exclusive  power*' 
over  a  subject  of  police  regulation  such  as 
the  sale  of  intoxicating  liquors  necessarily 
implies  full  legislative  authority.  City  of 
Baton  Rouge  v.  Butler,  42  South.  660»  651, 
118  La.  73. 

The  word  "exclusive,**  as  used  in  Const, 
art.  11,  §  2j  as  amended  November  8,  1910, 
providing  that  the  legislative  assembly  shall 
not  enact,  amend,  or  repeal  any  dty  charter, 
but  granting  such  power  to  the  legal  voters 
of  every  city  or  town,  subject  to  constitution- 
al and  criminal  law  of  the  state,  together 
with  the  exclusive  power  to  license,  regulate, 
control,  suppress,  or  prohibit  the  sale  of  in- 
toxicating liquors  therein,  but  such  munici- 
pality shall  within  its  limits  be  subject  to  the 
provisions  of  the  local  option  law  of  the  state, 
had  not  the  force  usually  given  to  that  ad- 
jective, and  that,  as  the  restriction  contained 
no  exception,  an  employment  of  the  power 
so  conferred  was  subject  to  all  the  conse- 
quences that  may  have  resulted  from  the 
adoption  of  the  local  option  law,  so  that  a 
prohibition  order  made  in  the  county  as  a 
whole  could  not  be  modified  or  vacated,  ex- 
cept by  subsequent  vote  of  the  qualified  vot- 
ers of  an  incorporated  city  or  town  therein 
cast  against  prohibition  at  an  election  regu- 
larlly  held  for  that  purpose  In  the  municipal- 
ity. State  V.  Schluer,  115  Pac.  1057,  1062, 
59  Or.  18. 

The  word  "exclusive,"  as  used  in  an 
amendment  to  Const,  art.  11,  §  2,  providing 
that  the  exclusive  power  to  license  or  prohibit 
the  sale  of  intoxicating  liquors  within  a  mu- 
nicipality, is  vested  in  such  municipality, 
subject  to  the  provisions  of  the  local  option 
law  of  the  state,  means  that  a  municipality 
shall,  until  otherwise  ordered,  be  the  sole 
agent  of  the  state  in  exercising  the  police 
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power,  and  construed  In  that  way  the  amend- 
ment is  valid,  as  the  rig^ht  of  the  state  to  re- 
call the  power  delegated  remains  intact,  and 
the  amendment  does  not  trench  on  a  repnbll- 
ean  form  of  government  gnaranteed  by 
Tonst.  U.  S.  art.  4,  S  4,  nor  encroach  upon 
the  limitations  imposed  by  the  federal  Con- 
vKtitution  upon  the  powers  of  the  state,  under 
article  1.  f  9.  State  v.  Hearn,  117  Pac.  412, 
413,  59  Or.  227. 


See,    also.    Privileges   and   Immunities; 
Special  Privilege  or  Immunity. 

A  contract  by  a  city,  granting  the  "ex- 
clusive privilege"  of  laying  water  pipes  for 
public  use  in  the  highways  of  the  city  to 
K.,  and  containing  a  provision  that  it  was. 
agreed  that  the  contract  should  remain  in 
fall  force  for  20  years  from  .a  specified  date, 
with  the  privilege  to  the  city  of  purchasing 
the  waterworks  from  K.,  his  successors  or 
ass^igns.  after  the  expiration  of  10  years,  etc., 
did  not  constitute  an  implied  reniinciatlon  of 
the  city^s  power  to  construct  and  maintain 
waterworks  itself,  after  the  expiration  of  the 
20-year  period.  Cit>'  of  Sioux  Falls  v.  Farm- 
ers* I^an  &  Trust  Co.,  136  Fed.  721,  728.  69 
C.  C.  A.  373  (citing  Long  Island  Water  Sup- 
ply Co.  V.  City  of  Brooklyn,  17  Sup.  Ct.  718, 
166  U.  8.  685, 41  L.  Ed.  1165;  City  of  JopUn  v. 
Southwest  Missouri  Light  Co.,  24  Sup.  CJt.  43, 
191  U.  S.  150,  48  L.  Ed.  127 ;  Helena  Water- 
works Co.  V.  Helena,  25  Sup.  Ct.  40, 195  U.  S. 
.'5S.3,  49  L.  Ed.  245 ;  Bienville  Water  Supply 
<  'o.  V.  City  of  Mobile,  20  Sup.  Ct.  40,  175  l\ 
i^.  109,  44  L.  Kd.  92;  Id.,  22  Sup.  Ct.  820, 
is«  r.  S.  212,  46  L.  Ed.  1132;  Skanea teles 
Waterworks  Co.  v.  Skaneateles,  22  Sup.  Ct. 
400.  184  U.  S.  354,  46  L.  Ed.  585). 

Under  old  Const,  art.  13,  |  1,  forbidding 
exclusive  and  separate  privileges  except  in 
consideration  of  public  services,  an  exemption 
from  taxation  not  in  consideration  of  public 
services  is  an  "exclusive  and  separate  privi- 
lege," and  hence  invalid.  City  of  Winchea- 
ter  V.  Winchester  Waterworks  Co.,  148  8. 
W.  1.  3,  149  Ky.  177. 

EXCI«I7SIVE  BIGHT 

A  municipality  excludes  itself  from  com- 
petition during  the  period  nanied  with  the 
j^rantee  in  an  ordinance  of  the  "exclusive" 
right  to  erect,  maintain,  and  operate  water- 
works for  a  definite  term,  to  supply  water 
for  public  and  private  use.  City  of  Vicks- 
barg  V.  Vlcksburg  Waterworks  Co.,  26  Sup. 
Ct  660,  666,  202  U.  S.  453,  50  U  Ed.  1102,  6 
Ann.  Cas.  253. 

Plaintiff  contracted  to  furni.<«h  its  "ad 
service,"  consisting  of  one  Buster  Brown  cut 
for  each  week,  to  defendant  dry  goods  com- 
I»any,  which  agreed  to  pay  therefor  at  the 
rate  of  $3  per  week,  defendant  to  have  the 
"exclusive  right"  to  use  the  same  in  the  city 
where  defendant  was  located  only,  and  to 
hold  the  cuts,  etc.,  subject  to  plaintiff *s  or-' 


der  when  the"  contract  expired.  Held,  that 
the  words  '^exclusive  right,"  as  so  used,  had 
reference  only  to  the  use  of  the  cuts  fur- 
nished defendant  under  the  contract,  and 
that  plaintiff  did  not  thereby  contract  away 
its  entire  service  for  the  city.  Buster  Brown 
Co.  V.  Valley  Dry  Goods  Co.,  47  South.  549, 
94  Miss.  856. 

The  "exclusive  rights*'  secured  by  a  pat- 
ent are  the  right  to  make,  the  right  to  use, 
and  the  right  to  vend  the  Invention  it  pro- 
tects. A  grant,  transfer,  or  conveyance  of 
these  exclusive  rights  throughout  the  United 
States,  or  a  grant  of  an  undivided  part  of 
these  exclusive  rights,  or  a  grant  of  these 
exclusive  rights  throughout  a  specified  part 
of  the  United  States,  Is  an  assignment  of 
an  interest  in  the  patent,  by  whatever  name 
it  may  be  called.  A  grant,  transfer,  or  con- 
veyance of  any  right  or  interest  less  than 
these  is  a  license.  Paulus  ▼.  M.  M.  Buck 
Mfg.  Co.,  129  Fed.  594,  596,  64  C.  C.  A.  162 
(citing  Waterman  v.  Mackenzie,  11  Sup.  Ot. 
334,  138  U.  S.  252,  255,  256,  34  L.  Ed.  923 ; 
Union  Switch  &  Signal  Co.  v.  Johnson  Rail- 
road Signal  Co.,  61  Fed.  940,  943,  10  C.  C. 
A.  176,  179 :  Plckhardt  v.  Packard,  22  Fed. 
530,  532,  23  Blatchf.  23). 

The  "exclusive  right  of  a  patent,"  or 
the  franchise  which  the  patent  grants,  con- 
sists altogether  in  the  right  to  exclude  every 
one  from  making  or  using  or  vending  the 
thing  patented,  without  the  permission  of 
the  patentee.  This  is  all  he  obtains  by  his 
patent.  In  other  words,  the  right  is  the  right 
to  prevent  every  one  from  making,  or  using, 
or  selling  the  thing  patented  without  his 
consent  Or,  to  put  it  differently,  It  is  the 
right  to  sue  any  one  who  so  makes,  uses,  or 
.sells  the  thing  patented.  It  is  riot  the  right 
to  make,  or  to  use,  or  sell  the  thing  patented. 
That  he  has  the  right  to  do  irrespective  of 
the  statute  by  virtue  of  the  common  law. 
Hartman  v.  John  D.  Park  &  Sons  Co.,  ^145 
Fed.  358,  363. 

The  **exclusive  right  of  possession  and 
enjoyment"  given  by  Rev.  St  U.  S.  §  2.322, 
to  the  ow^ner  of  a  valid  lode  location,  is  not 
limited  to  the  surface,  nor  even  to  the  single 
vein  whose  discovery  antedates  and  Is  the 
basis  of  the  location,  but  extends  to  all  veins, 
lodes,  and  ledges  throughout  their  entire 
depth,  the  top  or  apex  of  which  lies  inside 
of  the  surface  lines  extended  downward  ver- 
tically. Nash  V.  McNamara,  93  Pac.  405,  408. 
30  Nev.  114,  16  L.  R.  A.  <N.  S.)  168,  133  Am. 
St  Rep.  694. 

EXCLUSIVE  SAI.E 

The  term  "exclusive  sale,"  as  used  in 
Rev.  Laws,  c.  56,  §  1,  relating  to  the  appoint- 
ment of  agents  .for  the  exclusive  sale  of 
goods,  wares,  or  merchandise,  means  selling 
within  a  prescribed  territory  to  the  exclusion 
of  all  others,  so  that  in  the  designated 
place  the  purchaser  who  makes  such  a  con- 
tract with  the  original  seller  will  have  the 
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control  of  the  market  for  resale.  Common- 
wealth ▼.  Straass,  78  N.  El  136,  191  Mass. 
645,  11  U  B.  A.  (N.  S.)  968,  6  Ann.  Gas.  842. 

EXCLUSIVE  USE 

That  other  persons  besides  the  claimant 
of  a  right  of  way  used  the  way  does  not  pre- 
vent the  daimaut's  user  from  being  exclu- 
slve,  since  "exclusive  use'*  means  that  his 
right  does  not  depend  on  a  like  right  in  oth- 
ers. Schmidt  v.  Brown,  80  N.  E.  1071,  1074, 
226  m.  590,  11  L.  B.  A.  (N.  S.)  457,  117  Am. 
St  Bep.  261. 

The  word  "exclusive,"  In  an  ordinance 
of  a  city  relating  to  the  exclusive  use  of 
streets,  is  limited  in  meaning  so  as  not  to  in- 
fringe on  the  Constitution,  where  the  Con- 
stitution provided  that  no  ordinance  of  the 
dty  should  be  inconsistent  with  the  state 
law,  as  a  general  prohibitory  provision  com- 
ing from  an  independent  superior  authority 
will  overcome  or  control  a  special  provision 
coming  from  an  inferior  authority,  for  the 
reason  that  the  inferior  has  not  power  and 
will  not  be.  presumed  to  have  intended  to 
put  an  exception  on  what  is  prescribed  by  the 
superior.  State  v.  Kessells,  96  S.  W.  494, 
497,  120  Mo.  App.  233. 

EXCLUSIVELT 

See  Occupied  Exclusively  as  a  Dwelling. 

EXCLUSIVELT  USED 

The  phrase,  "exclusively  used,"  in  consti- 
tutional and  statutory  tax  exempting  provi- 
sions, has  reference  to  the  primary  and  in- 
herent use  as  against  a  mere  secondary  and 
incidental  use.  State  ex  rel.  Splllers  v.  John- 
ston, U3  S.  W.  1083,  1086,  214  Mo.  656,  21  L. 
B.  A.  (N.  S.)  171. 

Olmroli 

A  building  originally  buUt  as  a  dwelling 
house,  which  was  purchased  by  a  church 
which  used  the  parlor  floor,  without  any 
change  in  the  structure  of  the  building,  for 
the  services  of  the  church  and  Sunday  school, 
the  pastor  or  minister  in  charge  living  with 
his  family  on  the  second  floor,  and  a  woman 
with  her  children,  who  looked  after  work 
done  on  the  premises,  living  on  the  third 
floor,  was  not  used  "exclusively"  as  a  church 
within  the  meaning  of  the  provision  of  the 
liquor  tax  law  prohibiting  traffic  in  liquor  on 
the  same  street  and  within  200  feet  of  a 
building  used  exclusively  as  a  church.  In 
re  Finley,  110  N.  Y.  Supp.  71,  73,  58  Misc. 
Bep.  639. 

Educational  purposes 

"Exclusive  educational  purposes,"  when 
applied  to  an  academy,  is  broad  enough  to 
cover  the  buildings  and  grounds  which  form 
a  part  of  the  foundation,  and  which  are  ex- 
clusively used  for  the  school  life,  whether 
the  lads  are  at  study  or  at  recitations,  or  are 
eating,  reading,  sleeping,  drilling,  or  at  play. 
The  criterion  of  whether  property  is  used  ex- 


clusively for  educational  purposes,  within 
Laws  1896,  p.  797,  c  908,  S  4,  subd.  7,  ex- 
empting such  property  from  taxation,  is 
whether  it  is  exclusively  devoted  to  the  use 
of  the  Institution  in  the  mental,  moral,  and 
physical  training  and  proper  maintenance  of 
those  attendant  upon  it  Sleeping  rooms,  drill 
rooms,  armories,  stables,  library  buildings, 
buildings  occupied  by  principals  as  a  resi- 
dence, recreation  hairs  and  dining  halls,  which 
constitute  a  part  of  the  foundation  of  an  acad- 
emy, and  are  used  in  its  administration  ex- 
clusively, are  used  exclusively  for  education- 
al purposes,  within  Laws  1896,  p.  797,  c.  908, 
{  4,  subd.  7,  exempting  from  taxation  proper- 
ty used  exclusively  for  educational  purposes. 
People  ex  rel.  Board  of  Trustees  of  Mt.  Pleas- 
ant Academy  v.  Metzger,  90  N.  Y.  Supp.  488, 
489,  98  App.  Dlv.  237. 

Const  1869,  art  10,  f  8,  provides  that 
the  Legislature  may  exempt  all  property 
used  exclusively  for  state,  county,  municipal, 
benevolent,  charitable,  educational,  or  reli- 
gious purposes  from  taxation.  Held,  that 
land  rented  to  a  national  soldiers'  l^ome  and 
to  an  electric  railway  company  for  a  right  of 
way  by  an  educational  institution,  together 
with  houses  and  lots  rented  out  for  a  profit, 
were  not  exclusively  used  for  educational 
purposes,  and  were  subject  to  taxation, 
though  the  rentals  derived  therefrom  were 
devoted  to  the  educational  purposes  of  the  in- 
stitution. Commonwealth  v.  Trustees  of 
Hampton  Normal  &  Agricultural  Institute, 
56  S.  E.  694,  597, 106  Ya.  614. 

Where  a  turner  society  owned  a  build- 
ing a  portion  of  which  it  rented  for  a  saloon 
and  another  portion  as  a  barber  shop,  and  on 
special  occasions  leased  the  hall  for  dances, 
political  meetings,  etc.,  applying  the  profits 
to  the  purposes  of  the  society,  the  building 
was  not  "exclusively  used  for  educational 
purposes"  within  the  meaning  of  the  statute 
as  to  exCTiptlons  from  taxation,  and,  being 
indivisible,  was  wholly  subject  to  taxation. 
Gymnastic  Ass'n  of  the  South  Side  of  Mil- 
waukee V.  City  of  Milwaukee,  109  N.  W|l  109, 
110,  129  Wis.  429. 

Relislous  purposes 

Property  ovmed  by  a  church,  but  used 
primarily  for  a  family  residence  by  the  pas- 
tor, cannot  be  held  to  be  used  "exclusively 
for  religious  purposes,'*  and  therefore  capa- 
ble of  exemption  from  taxation  within  the 
meaning  of  the  Constitution,  even  though  it 
brings  no  pecuniary  profit,  and  the  lot  is  of 
the  ordinary  size  used  for  residence  purposes, 
and  the  pastor  devotes  his  entire  time  to  the 
work  of  the  church.  People  ex  rel.  Thomp- 
son V.  First  Congregational  Church  of  Oak 
Park,  83  N.  E.  536, 537,  232  IlL  158. 

Parish  houses  or  priests'  houses  or  res- 
idences are  not  "houses  used  exclusively  for 
public  worship,"  within  Rev.  St  1906,  {  2732, 
exempting  such  houses  from  taxation*    Wat- 
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terson  v.  Halllday,  82  J^.  B.  9C2,  986,  77  Ohio 
St  150,  11  Ann.  Cas.  1096. 

Seliool  purpoaea 

A  lot  leased  at  an  annnal  rental  by  the 
owner  of  the  fee  to  a  school  board»  to  be 
used  for  school  purposes  is,  not  within  Const 
art  10,  I  6.  and  Rev.  St  1899,  §  9119,  provid- 
ing that  lots  in  incorporated  cities,  "used  ex- 
clusively for  school  purposes,"  shall  be  ex- 
empt from  taxation.  State  ex  rel.  Hammer 
V,  Macgum,  86  S.  W.  138,  139,  187  Mo  238, 
2  Ann.  Cas.  80& 

A  house  which  was  built  for  and  had 
been  used  as  a  dwelling  house  was  purchased 
by  a  church,  but  its  structure  was  not  chang- 
ed. The  parlor  floor  was  used  for  services 
of  the  church  and  Sunday  school,  while  the 
pastor  in  charge  lived  \iith  his  family  on 
the  second  floor,  keeping  house  with  the 
usual  accommodations  and  conveniences  for 
that  purpose.  The  third  floor  was  occupied 
by  a  woman  with  her  children,  who  superin- 
tended work  done  on  the  premises  to  some 
extent.  Held,  that  the  house  was  not  used 
exclusively  for  church  purposes  within  Liq- 
uor Tax  Law,  Laws  1896,  p.  66,  c.  112,  §  24, 
subd.  2,  as  amended  by  Laws  1897,  p.  225,  c. 
312,  I  16,  forbidding  traffic  in  liquor  in  any 
place  on  the  same  street  and  witliin  200  feet 
of  a  building  used  exclusively  as  a  church  or 
schoolhouse.  In  re  Flnley,  110  N.  T.  Supp. 
71,  73,  58  Misc.  Rep.  639. 

EXCI.U8IVEHE88  OF  P088ESSION 

See  Openness,  Notoriety,  and  Exclusive- 
ness  of  Possession. 

EXCUSE 

See  Lawful  Bxcnse ;  Without  Bzcnse  or 
Justification;     Without    Lawful    Bx- 


Ab  used  In  an  instruction  that  malice 
means  the  doing  of  a  wrongful  act  inten- 
tionally, without  justification  or  excuse,  the 
language,  ''without  any  justification  or  ex- 
cuse," not  only  excludes  justifiable  and  ex- 
cusable homicide,  but  homicide  extenuated 
to  manslaughter,  because  done  in  sudden 
heat  and  passion  upon  sufficient  legal  provo- 
cation. It  must  not  be  supposed  that  the 
word  "excuse"  is  only  applicable  to  excusa- 
ble homicide,  as  homicide  in  self-defense.  It 
would  therefore  be  wrong  to  hold  that  the 
word  "excuse"  was  intended  by  the  court  to 
be  used' in  the  absence  of  something  which 
renders  one  wholly  excusable  or  justifiable, 
but,  on  the  contrary,  It  should  be  held  to  in- 
clude also  any  legal  extenuation  of  the  of- 
fense charged.  State  v.  McDaniel,  47  S.  B. 
384,  387,  68  S.  G.  304,  102  Am.  St  Rep.  661. 

Matters  In  "excuse,  justification,  and 
avoidance,"  required  by  the  forcible  entry 
statute  to  be  pleaded,  are  such  as  constitute 
new  matter  under  the  general  practice  act 


I  Sodlnl  r.  Gaber,  111  N.  W.  962,  101  Minn. 
155. 

EXOUSABI.E  HOMICIDB 

Homicide  is  "excusable"  when  commit- 
ted by  accident  and  misfortune  in  lawfully 
correcting  a  servant  or  in  doing  any  other 
lawful  act  by  lawful  means  with  usual  and 
ordinary  caution  and  without  any  unlawful 
intent  Kent  v.  State^  126  Pac.  1040,  1042, 
8  Okl.  Or.  188. 

"Excusable  homicide"  is  that  committed 
by  misadventure  or  in  self-defense.  State  ▼. 
Watson  (Del.)  82  Atl.  1086,  1087. 

To  constitute  "excusable  homicide,"  un- 
der Pen.  Code,  §  266,  declaring  that  a  homi- 
cide is  excusable  when  committed  by  acci- 
dent and  misfortune,  in  the  heat  of  passion, 
on  any  sudden  and  sufficient  provocation,  or 
on  a  sudden  combat,  provided  no  undue  ad- 
vantage Is  taken,  nor  any  dangerous  weapon 
used,  the  killing  must  not  only  be  committed 
by  accident  and  misfortune,  but  no  undue  ad- 
vantage must  be  taken,  nor  any  dangerous 
weapon  used.  State  v.  Stumbaugh,  132  N. 
W.  666,  671,  28  S.  D.  50. 

The  taking  of  human  life  is  excusable 
when  committed  by  misadventure.  "Homi- 
cide by  misadventure,"  constituting  excusa- 
ble homicide,  is  the  accidental  killing  of  an- 
other where  the  slayer  is  doing  a  lawful  act, 
unaccompanied  by  any  criminally  careless  or 
reckless  conduct.  State  v.  Blackburn  (Del.) 
75  Atl.  636,  640,  7  Pennewlll,  479. 

EXOUSABIiE  KEOLEOT 

See  Inadvertence,  Surprise,  and  Excusa- 
ble Neglect 

The  failure  of  the  wife  to  examine  pa- 
pers served  on  her  husband  while  he  was 
sick  and  incapable  of  attending  to  business, 
and  thereby  learn  that  they  were  a  summons 
and  complaint  in  commencement  of  an  action 
in  which  she  was  a  party,  is  "excusable  neg- 
lect" within  Code  Civ.  Proc.  1902,  §  195,  en- 
titling her  to  have  a  default  therein  set 
aside.  Turner  v.  Bolton,  64  S.  Ew  412,  413, 
82  S.  C.  502. 

That  defendant  would  have  lost  his  posi- 
tion as  an  employ^  of  a  corporation,  had  he 
attended  the  trial  of  an  action  against  him 
which  he  knew  was  pending  for  trial,  and 
which  he  took  no  steps  to  prevent  being  tried 
in  his  absence,  was  not  ground  for  vacating 
a  judgment  entered  against  him  by  default 
on  the  ground  of  "inadvertence"  and  "excu- 
sable neglect."  Peterson  v.  Crosier,  81  Pac. 
860,  8G2,  29  Utah.  235.  ' 

The  term  "excusable  neglect,"  as  used  in 
Bums'  Ann.  St  1908,  §  405,  providing  that 
the  court  may  relieve  against  a  judgment 
taken  against  a  party  through  his  excusable 
neglect,  is  of  very  general  application,  and 
each  case  must  depend  on  its  own  particular 
facts  and  circumstances;   it  not  being  possi- 
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ble  to  fix  any  general  rule  by  which  to  de- 
termine what  neglect  is  excusable.  First 
Nat.  Bank  of  Winslow  v.  Stilwell,  98  N.  E. 
151,  152,  50  Ind.  App.  226. 

The  application  to  open  a  default  Judg- 
ment foreclosing  a  tax  lien  showed  that  at 
the  time  petitioner  was  served  with  the  sum- 
mons she  was  an  infant  under  15  years  of 
age;  that  she  was  unaware  of  the  meaning 
or  effect  of  a  summons,  and  that  it  was  not 
explained  to  her ;  that  she  was  also  Ignorant 
of  her  rights  in  the  property  affected  by  the 
suit.  It  also  showed  that  petitioner  was  de- 
faulted on  the  return  day;  that  a  guardian 
ad  litem  was  appointed,  who  answered  for 
her;  and  that  judgment  of  foreclosure  was 
rendered,  and  that  petitioner  was  declared 
to  be  barred  of  any  interest  in  the  premises. 
Held,  that  a  showing  was  made  of  excusable 
neglect  for  failing  to  api)ear  and  defend  with- 
in Burns'  Ann.  St.  1908,  §  405,  authorizing 
relief  from  a  Judgment  taken  against  a  par- 
ty through  excusable  neglect,  and  also  not 
only  a  good,  but  an  absolute,  defense,  so  that 
the  default  was  properly  opened  and  peti- 
tioner allowed  to  redeem.  Macy  v.  Lindley 
(Ind.)  90  X.  E.  790,  792. 

Neslisence  of  attorney 

The  neglect  of  an  attorney  regularly  re- 
tained to  prepare  and  serve  an  answer  in 
the  case  before  the  time  for  answering  ex- 
pires, when  occasioned  by  intense  absorption 
of  mind  in  the  conduct  of  a  murder  case  in- 
volving a  charge  of  first-degree  murder,  is 
excusable  within  Rev.  Codes  1905,  §  6884,  au- 
thorizing the  district  court  in  its  discretion, 
upon  Just  terms,  within  one  year  after  no- 
tice thereof,  to  relieve  a  party  from  a  Judg- 
ment taken  against  him  through  his  "excu- 
sable neglect."  Citizens'  Nat.  Bank  of  Sisse- 
ton,  S.  D.,  V.  Branden,  126  N.  W.  102,  104, 
19  N.  D.  4S9,  27  L.  R.  A.  (N.  S.)  858. 

EXECUTE 

See  I*ro\'isionally  Executed;   Re-execute. 

In  the  provision  of  the  mulct  tax  statute 
(Acts  25th  Gen.  Assem.  p.  a3,  c.  62)  requiring 
the  county  attorney  to  see  that  the  provisions 
of  the  act  are  enforced,  **to  'enforce'  is  to 
'execute  with  vigor,'  to  put  in  force,  compel 
obedience  to,  cause  to  be  executed  or  per- 
formed. It  has  the  same  meaning  in  this 
respect  as  'execute.' "  Tennant  v.  Kuhle- 
meier,  120  N.  W.  689,  693,  142  Iowa,  241,  19 
Ann.  Cas.  1026. 

The  phrase  "to  'execute  the  laws,'  "  used 
in  a  constitutional  provision  respecting  the 
functions  of  the  governor,  contemplates  the 
enforcement  of  a  Judicial  process;  that  is, 
the  enforcement  of  a  right  or  remedy  provid- 
ed by  the  law  and  Judicially  determined  and 
ordered  to  be  enforced,  and  not  an  arbitrary 
enforcement  by  the  executive  of  what  he 
may  consider  the  law  to  be.  The  provisions 
of  Const,  art.  5,  and  Rev.  Code  1892,  {  2156, 


that  the  Governor  is  the  chief  executive,  that 
he  may  call  out  the  militia  to  execute  the 
laws,  and  thajt  be  shall  see  that  the  laws 
are  faithfully  executed,  do  not  confer  on 
him  the  right  to  sue  in  the  name  of  the  state. 
Henry  v.  State,  39  South.  856,  864,  87  Miss.  1. 

The  word  "executed,"  in  the  statute  pro- 
viding that  no  appeal  is  effectual  unless  an 
undertaking  for  costs  is  "executed"  by  ap- 
pellant, means  executed  and  served.  Bed- 
dow  V.  Flage,  126  N.  W.  97,  98,  20  N.  D.  60. 

L'nder  Code  Civ.  Proc.  §  441,  which  pro- 
vides that  an  appeal  must  be  taken  by  serv- 
ing a  written  notice  on  the  adverse  party, 
and  that  the  appeal  shall  be  deemed  taken 
by  the  service  of  a  notice  of  appeal  and  per- 
fected on  8er\ice  of  tlie  undertaking  for 
costs,  and  section  445,  which  provides  that 
to  render  an  appeal  effectual  for  any  purpose 
an  undertaking  for  costs  must  be  executed 
by  the  appellant,  the  appellant,  in  order  to 
*'execute"  an  undertaking,  must  do  all  those 
things  which  are  necessary  to  render  such 
undertaking  binding  as  between  the  parties; 
to  give  respondent  his  statutory  time  within 
which  to  accept  his  sureties,  the  undertaking 
must  be  executed  at  the  time  of  notice  of 
appeal;  and  generally  there  is  no  apixjllate 
Jurisdiction  where  there  has  not  been  a  full 
compliance  with  the  re<iuirements  of  the  stat- 
ute. Aldrich  v.  Public  Opinion  Pub.  Co.,  1.12 
N.  \v .  278,  282,  27  S.  D.  589  (citing  3  Words 
and  Phrases,  p.  2558). 

Delivery  imported 

The  word  "execution,"  ordinarily  used 
with  reference  to  a  deed,  legally  means  not 
only  the  signing  of  the  instrument  but  also 
includes  its  delivery,  which  completes  the  exe- 
cution and  gives  validity  to  the  deed.  Tucker 
V.  Helgren,  113  N.  W.  912,  102  Minn.  382 
(citing  State  v.  Young,  23  Minn.  551;  Schwab 
V.  Rigby,  38  N.  W.  101,  38  Minn.  395;  3 
Words  and  Phrases,  p.  2558). 

Though  a  contract  is  signed  by  a  party, 
it  is  not  "executed"  until  delivered.  Ameri- 
can Copying  Co.  v.  Muleski,  122  S.  W.  384, 
385,  138  Mo.  App.  419. 

The  "execution"  of  a  deed  includes  its  de- 
livery, which  Is  necessary  to  divest  the  gran- 
tor of  title.  Schaffner  v.  Voss,  93  N.  E.  235. 
237,  46  Ind.  App.  551;  Bowers  v.  Cottrell,  96 
Pac.  936,  939,  15  Idaho,  221. 

The  word  "execution,"  when  applied  to 
the  execution  of  an  instrument,  includes  a 
delivery  of  the  instrument,  and  an  averment 
in  a  pleading  that  a  note  was  executed  nec- 
essarily includes  an  averment  that  it  was 
delivered.  Embree  v.  Emmerson,  74  N.  E. 
44,  46,  37  Ind.  App.  16. 

Under  the  statute,  requiring  chattel  mort- 
gages to  be  filed  within  10  days  after  execu- 
tion, filing  a  mortgage  within  10  days  of  its 
delivery,  though  more  than  10  days  from  its 
*  date,  was  sutficieut;  the  term  "execution"  in- 
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eluding  dellveiy  and  acceptance    Fenby  t. 
Hant.  101  Pac.  492,  4d4,  53  Wash.  127. 

Under  Code  Civ.  Proc.  {  1933,  defining  the 
execution  of  an  Instrament,  the  term  "execu- 
tion,'' as  applied  to  a  mortgage,  includes  de- 
liyery.  Van  Valkenburgh  v.  Oldham,  108 
Pac.  42,  45, 12  Cal.  App.  572. 

The  complaint,  in  an  action  on  an  assign- 
ment of  the  interest  of  a  beneficiary  under  a 
testamentary  trust,  alleged  that  on  a  certain 
day  the  l)eneflclary,  his  wife  and  children, 
"executed  and  delivered"  to  plaintiflTs  assign- 
or an  assignment  in  writing,  and  the  answer 
admitted  that  on  or  about  the  date  specified 
**the  instrament  therein  referred  to  was  deliv- 
ered to  the  plaintiff,"  and  defendants*  counsel 
admitted  during  the  trial  "the  making  of  a 
similar  instrument*'  to  that  alleged  to  have 
been  executed.  Held,  that  there  was  no  issue 
as  to  the  due  execution  of  the  assignment; 
the  answer  having  admitted  its  execution  by 
admitting  its  delivery,  and  the  ''execution"  of 
a  document  meaning  ordinarily  completing  it 
in  accordance  with  the  various  formalities 
required  by  law,  including  its  delivery.  Less- 
ler  V.  De  Loynes,  135  N.  Y.  Snpp.  948,  950,  150 
App.  Div.  868. 

A  resolution  by  corporate  directors  au- 
thorizing the  president  and  secretary  to  exe- 
cute and  deliver  bonds  to  be  issued  authoriz- 
es the  sale  of  such  bonds*;  the  word  "sell" 
beings  included  by  implication  in  the  words 
"execute  and  deliver,"  as  the  word  "exeaite" 
frequently  includes  **dellvery,**  and  the  word 
"delivery"  frequently  means  the  change  of 
title  as  well  as  the  change  of  possession  of 
property.  McCormick  v.  Unity  Co.,  87  N.  B. 
^24,  927,  239  111.  306. 

The  word  ''execute,"  as  used  in  reference 
to  a  conveyance  or  other  document,  may  mean 
as  in  popular  speech,  to  sign,  or  to  sign  and 
deliver,  but  In  strict  legal  understanding, 
when  said  of  a  deed  or  bond,  it  always  means 
to  sign,  seal,  and  deliver.  The  mere  fact  that 
the  date  written  in  a  deed  to  the  purchaser  at 
a  judicial  sale  was  prior  to  the  expiration  of 
the  time  for  redemption  is  not  in  itself  con- 
clusive proof  that  it  was  prematurely  exe- 
cuted and  does  not  necessarily  make  the 
deed  void  upon  its  face,  as  the  date  is  no  part 
of  the  substance  of  the  deed  and  not  neces- 
sary to  be  inserted;  the  real  date  being  the 
time  of  its  delivery.  David  v.  Whitehead,  79 
Paa  19,  20, 13  Wyo.  189. 

Under  Code  Civ.  Proc.  S  441,  which  pro- 
vides that  an  appeal  must  be  taken  by  serving 
a  written  notice  on  the  adverse  party,  and 
that  the  appeal  shall  be  deemed  taken  by  the 
service  of  a  notice  of  appeal  and  perfected  on 
service  of  the  undertaking  for  costs,  and  sec- 
tion 445,  which  provides  that  to  render  an 
appeal  effectual  for  any  purpose  an  undertak- 
ing for  costs  must  be  executed  by  appellant, 
the  execution  of  the  undertaking  includes  its 
delivery,  or  service^  which  under  the  statute 


is  the  subBtitnte  for  delivery,  as  tiie  term 
"exe<hite"  ordinarily  Includes  delivery,  and 
the  words  "execute'*  and  "execution"  in  their 
proper  sense  convey  the  meaning  of  carrying 
out  some  act  to  its  completion,  and,  to  give 
appellate  Jurisdiction,  it  must  be  served  with 
the  notice  of  appeal.  Aldrich  v.  Public  Opin- 
ion Pub.  Co.,  132  N.  W.  278,  282,  27  S.  D.  589. 

An  averment  that  he  "executed"  the  note 
would  include  the  act  of  signing  and  deliver- 
ing. A  petition  in  an  action  on  a  note  suffi- 
ciently avers  its  execution  by  alleging  that 
defendants  by  their  note  agreed  and  promised 
to  pay  plaintiffs.  Scott  v.  Bales  (Ky.)  96 
S.  W.  528. 

If  a  certificate  of  acknowledgment  is 
simply  that  a  grantor  "executed"  a  deed,  it 
seems  that  would  imply  that  he  "signed, 
sealed,  and  delivered"  it.  Elmslie  v.  Thur- 
man,  40  South.  67,  68,  87  Miss.  537  (citing 
Smith  V.  WilUams,  38  Miss.  48,  56). 

Sealed 

If  a  certificate  of  acknowledgment  is 
simply  that  a  grantor  "executed"  a  deed.  It 
seems  that  would  imply  that  he  signed,  seal- 
ed, and  delivered  it.  Elmslie  v.  Thurman,  40 
South.  67,  68,  87  Miss.  537  (citing  Smith  v. 
Williams,  38  Miss.  48,  56). 


"Execution"  of  an  Instrument  Implies 
signing  thereof.  Tucker  v.  Helgren,  113  N. 
W.  912,  102  Minn.  382;  David  v.  Whitehead. 
79  Pac.  19,  20,  13  Wyo.  189;  Scott  v.  Bales 
(Ky.)  96  S.  W.  528. 


id 


Execution"  and  "signing"  are  not  sy- 
non^^mous  terms.  Execution  Implies  com- 
plete execution — signing,  sealing,  and  de- 
livery— whereas  signing  implies  only  one  of 
the  steps  towards  execution.  Hayes  v.  Am- 
mon,  85  N.  Y.  Supp.  607,  608,  90  App.  Dlv. 
604. 

If  a  certificate  of  acknowledgment  is 
simply  that  a  grantor  "executed"  a  deed,  it 
seems  that  it  would  imply  that  he  signed, 
sealed,  and  delivered  it  Elmslie  v.  Thur- 
man, 40  South.  67,  68,  87  Miss.  537  (citing 
Smith  V.  Williams,  38  Miss.  48,  56). 

The  word  '^signed"  is  not  synonymous 
with  the  word  ''executed,"  although  the  word 
"executed,"  in  a  pleading  which  expressly 
avers  that  the  instrument  was  not  delivered, 
may  be  synonymous  with  the  word  "signed." 
In  an  action  on  a  note,  an  answer  admitting 
that  defendant  "signed"  the  note  sued  on,  but 
averring  that  thereafter,  without  his  knowl- 
edge or  consent,  the  note  was  materially  al- 
tered, is  insufficient  as  a  statement  of  a  de- 
fense, as  the  averment  of  the  signature  is  not 
equivalent  to  an  allegation  of  execution, 
which  includes  delivery,  and,  for  anything  in 
the  answer  to  the  contrary,  defendant  may 
have  consented  to  the  alteration  after  slgna- 
■  ture,  but  before  delivery.  Bo  wen  v.  Wood- 
field,  72  N.  E.  162,  163,  33  Ind.  App.  687. 
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While,  In  strict  legal  anderstandlng,  the 
verb  "to  execute**  as  applied  to  notes,  deeds, 
or  written  contracts,  includes  both  signing 
and  delivery,  in  popular  speech  It  is  often 
limited  to  the  meiie  act  of  signing  the  instru- 
ment, and  it  was  in  this  sense  that  it  was 
used  in  an  admission  by  defendant  that  the 
notes  in  question  had  been  executed  by  the 
parties  they  purported  to  be  executed  by, 
both  parties  having  subsequently  treated  the 
question  of  delivery  as  a  controverted  issue. 
Morris  v.  Butler,  122  S.  W.  377,  378,  138  Mo. 
App.  378  (citing  3  Words  and  Phrases,  p. 
2558). 

Under  Rem.  &  Bal.  Code,  {  7560,  which 
provides  that,  on  an  appeal  from  a  decision  of 
the  counsel  of  a  first-class  city  upon  objec- 
tions to  an  assessment,  "the  appellant  shall 
execute  and  flle  a  sufficient  bond/'  the  only 
interest  of  the  city  in  the  bond  is  that  it  shall 
be  saved  harmless,  and  the  word  "execute'* 
will  not  be  held  to  necessarily  mean  *'sign/* 
so  that  an  appeal  bond,  signed  by  one  of  sev- 
eral objectors  in  such  a  proceeding  with  a 
sufllcfent  surety,  was  sufficient  to  satisfy  the 
requirement  Gerlach  v.  City  of  Spokane, 
124  Pac.  121,  122,  68  Wash.  689. 

''To  'execute*  an  instrument  includes 
signing  it;  but  the  admission  by  a  party 
whose  name  is  appended  to  an  instrument 
that  he  executed  it  is  as  binding  upon  the 
party  as  if  the  person  to  whom  the  admission 
is  made  had  seen  him  affix  his  name  thereto. 
Such  admission  becomes  legal  evldenc(s  of  the 
fact.  We  therefore  conclude  that  the  notary's 
certificate  that  the  party  whose  name  is 
affixed  acknowledged  the  execution  of  the  in- 
strument is  as  good  a  witness  to  the  signature 
by  mark  as  if  he  had  written  his  name 
at  the  foot  of  the  document,  'as  a  witness  to 
her  signature  by  mark.*"  First  Nat  Bank 
of  Hailey  v.  Glenn,  77  Pac.  623,  626, 10  Idaho, 
224,  109  Am.  St  Rep.  204. 

A  certificate  of  acknowledgment  to  a  pe- 
tition for  a  local  option  election,  stating  that 
the  signers  "executed  the  above  instrument 
and  severally  acknowledged  the  execution  of 
the  same,**  sufficiently  shows  that  the  peti- 
tion was  "signed  and  acknowledged'*  as  re- 
quired by  Liquor  Tax  Law,  §  16;  the  word 
"executed**  contemplating  the  completion  of 
the  Instrument  so  that  the  attestation 
amounted  to  an  acknowledgment  that  the  pe- 
tition was  "signed.**  In  re  Livingston,  115 
N.  Y.  Supp.  269,  270,  62  Misc.  Rep.  334  (quo^ 
Ing  and  adopting  definition  in  1  Bouv.  Law 
Diet  654). 

Bubsoribo  synonyatoiu 

"Execute"  is  synonymous  with  "sub- 
scribe." To  "subscribe**  means  to  write  one's 
name  beneath  or  at  the  end  of  an  instrument, 
and  hence  Liquor  Tax  Law  (Laws  1896,  p.  60, 
a  112)  §  17,  subd.  6,  as  amended  by  Laws 
1896,  p.  220,  &  312,  providing  that  the  consent 
of  property  owners  on  an  application  for  a 


liquor  tax  certificate  tfiall  be  in  writing  "exe- 
cuted" and  acknowledged  as  deeds  entitled 
to  be  recorded,  was  not  complied  with  where 
the  names  attached  to  a  consent  preceded  the 
consenting  clause.  In  re  Griffin,  106  N.  Y. 
Supp.  24,  26,  56  Misc.  Rep.  21  (citing  C»i6ney 
V.  Cook,  7  Wis.  413,  423;  James  v.  Patten,  6 
N.  Y.  9,  12,  55  Am.  Dec.  376;  Commonwealth 
V.  Barhlght,  9  Gray  [75  Mass.]  113, 114;  Stone 
V.  Marvel,  45  N.  H.  481;  Davis  v.  Shields  [N. 
Y.]  26  Wend.  346 ;  McGlvern  v.  Fleming  [N.  Y.] 
12  Daly,  289,  290 ;  7  Words  and  Phrases,  p. 
6729). 

Will^-As  carry  into  affect 

A  wife  bequeathed  and  devised  all  her 
property  to  her  four  children;  the  will  pro- 
viding that  in  case  any  of  the  four  children 
should  die,  leaving  no  descendants,  before  the 
"execution  of  this,  my  last  will  and  testa- 
ment, I  direct  that  my  property  of  every  de- 
scription be  divided  among  my  then  surviving 
children."  In  the  same  paragraph  of  the 
will,  speak^g  of  the  subject  of  her  gift,  testa- 
tor used  the  words  *'at  the  time  of  my  death." 
Held,  that  under  the  circumstances  the  word 
"execution"  would  be  construed  to  refer  to 
the  time  when  the  provisions  of  the  will  were 
actually  carried  into  efifect  and  the  estate 
distributed.  In  re  Kear,  117  N.  Y.  Supp.  607, 
668,  133  App.  Div.  265. 

fiXECUTE  (In  Crlminnl  Iaw) 

See  Publicly  Eixecuted. 

EXfiCUTEB  CONTRACT 

The  term  ''executed  contract^  means 
something  which  has  been,  but  is  no  longer, 
a  contract  Reed  v.  Schon,  83  Pac.  77,  79, 
2  CaL  App.  55. 

"An  'exec«ted  contract*  la  defined  as  one 
in  which  the  object  of  the  contract  is  per- 
formed." Bastin  TeL  Co.  v.  Richmond  TeL 
Co.,  77  S.  W.  702,  703,  117  Ky.  122. 

A  contract  is  "executed"  when  all  is  done 
that  its  terms  require  to  be  performed,  but 
until  full  performance  the  contract  is  "exec- 
utory." Leadbetter  v.  Hawley,  117  Pac  289, 
290,  59  Or.  422. 

Where  parties  agree  on  the  terms  of 
a  sale  of  personalty,  and  annex  no  conditions 
to  the  contract,  the  contract  becomes  an 
"executed"  one,  and  title  to  the  property 
passes  without  any  formal  delivery  or  pay- 
ment of  money ;  but  when  it  is  contemplated 
that  something  be  done  to  complete  the  sale, 
such  as  weighing,  selecting,  delivering,  or 
some  other  act,  the  contract  is  "executory," 
and  title  does  not  pass  until  the  specific 
goods  are  ascertained  and  appropriated  in 
the  mode  agreed  on.  Hardwick  v.  American 
Can  Co.,  88  S.  W.  797,  802,  113  Tenn.  657. 

If  an  illegal  contract  is  executory,  mon- 
ey paid  thereunder  may  be  recovered.  The 
term  "executed  contract"  means  the  perform- 
ance of  the  contract,  and  not  its  mere  execu- 
tion.    Hence  money  paid  on  a  contract  to 


EXECUTED  CONTRACrr 


881 


EXECUTION 


sell  a  lot  and  building  and  stock  of  drugs, 
with  an  agreement  that  the  amount  paid 
should  be  retained  by  the  seller  if  the  re- 
mainder was  not  paid,  may  be  recovered  by 
the  purchaser ;  no  deeds  to  the  property  hay- 
tng  been  executed.  McCall  t.  Whaley,  115 
&  W.  658,  660,  62  Tex.  Civ.  App.  646. 

Under  Civ.  Code,  |  1698,  providing  that 
a  written  contract  may  be  altered  by  a  con- 
tract in  writing  or  by  an  executed  oral  agree- 
ment, and  section  1661,  declaring  that  an 
executed  agreement  is  one  the  object  of 
which  is  fully  performed,  an  oral  agreement 
altering  a  written  contract  is  not  enforce- 
able, unless  its  terms  have  been  fully  per- 
formed by  both  parties.  Pearsall  v.  Henry, 
95  Pac  154,  157,  153  Cal.  314. 

An  oral  agreement  between  the  buyer 
and  seller  to  extend  the  time  of  acceptance 
of  an  option  to  purchase  to  a  certain  date, 
made  when  the  option  was  given,  was  not  an 
executed  contract  within  Civ.  Code,  §  1698, 
providing  that  a  written  contract  may  only 
be  altered  by  a  contract  in  writing  or  an  exe- 
cuted parol  agreement,  where  the  written  op- 
tion was  not  accepted  within  a  reasonable 
time,  and  the  seller  at  the  time  of  the  ac- 
ceptance refused  to  recognize  the  existence 
of  the  option.  Standard  Box  Co.  v.  Mutual 
Biscuit  Co.,  103  Pac.  938,  941,  10  CaL  App. 
746. 

Where  an  oral  modiflcatton  of  a  written 
contract  provided  that  defendant  was  to  re- 
ceive $21,000  on  the  sale  of  land,  and  plains 
tiff  all  that  could  be  procured  above  that 
amount,  and  plaintiff  attempted  to  sell  the 
land  in  accordance  with  the  agreement,  but 
failed  to  get  an  offer  as  large  as  $21,000,  so 
that  the  deal  was  declared  off,  the  contract 
was  executed  under  Civ.  Code,  1 1661,  provid- 
ing that  an  executed  contract  is  one  the 
object  of  which  has  been  fully  performed,  so 
as  to  be  taken  out  of  the  statute  of  frauds. 
Simmons  v.  Sweeney,  109  Pac.  265,  269,  13 
CaL  App.  283. 

Under  Civ.  Code,  §§  1661,  1698,  defining 
an  "executed  contract",  as  one  the  object  of 
which  is  performed,  and  providing  that  a 
contract  in  writing  may  be  altered  only  by 
a  contract  in  writing,  or  by  an  oral  exe- 
cuted agreement,  an  oral  extension  of  the 
payment  of  a  note,  made  after  maturity,  but 
not  supported  by  any  consideration,  is  void, 
notwithstanding  the  forbearance  to  sue  dur- 
ing the  extension,  since  the  oral  extension 
is  not  an  executed  contract,  and  a  guarantor 
of  the  payment  of  the  note  is  not  discharged 
from  liability  in  the  absence  of  estoppel ;  an 
**executed  contract"  being  one  in  which  both 
parties  have  fully  performed  the  terms  of 
the  contract.  Dean  v.  Sedan  Milling  Co., 
124  P.  736,  739,  19  CaL  App.  2& 

EXECUTEB  BEEB 

An   "executed'*  deed  is  a  deed  *  signed, 
sealed  if  necessaiyi  acknowledged  if  necessa- 


ry, and  delivered.    Creamer  v.  Bivert,  118  S. 
W.  m8,  1122,  214  Mo.  473. 

EXECUTED  TBUST 

A  voluntary  executed  trust  which  is  a 
trust  completely  created  is  irrevocable. 
Watson  V.  Payne,  128  S.  W.  238,  240,  143 
Mo.  App.  721. 

Where  land  was  conveyed  to  a  trustee  to 
pay  rents,  etc.,  to  the  beneficiary  for  life, 
and  to  convey  to  her  appointee  by  will,  or, 
in  default  of  appointment,  the  land  to  go  to 
her  heirs,  the  trust  was  an  '^executed  trust" 
In  the  sense  that  term  is  used,  the  trust  be- 
ing completely  limited  and  defined  by  the 
instrument  creating  it,  and  the  rules  of  prop- 
erty apply,  so  that  the  beneficiary  could  con- 
vey her  equitable  estate  and  exclude  the 
heirs.  McFall  v.  Kirkpatrick,  86  N.  B.  139, 
146,  236  UL  281. 

The  distinction  between  a  'trust  execut- 
ed" and  "executory"  is  this:  A  trust  executed 
is  where  the  party  is  given  complete  direc- 
tions for  settling  his  estate,  with  perfect 
limitations ;  an  executory  trust  is  where  the 
directions  are  incomplete,  and  are  rather 
minutes  or  instructions  for  the  settlement 
Morris  V.  Linton,  104  N.  W.  927,  929,  74  Neb. 
411  (ciang  Neves  v.  Scott,  9  How.  2U,  13  L. 
Ed.  102;  McCartney  v.  Ridgway,  43  N.  E. 
826,  160  IlL  129,  82  L.  R.  A.  555). 

EXEGVTION 

See  Due  Execution;  In  Execution;  Tax 
Execution. 

Contempt  of  court  is  a  specific  criminal 
offense,  and  a  fine  imposed  is.  a  judgment  in 
a  criminal  case.  The  adjudication  is  a  con- 
viction, and  the  commitment  in  consequence 
thereof  is  "execution."  Ex  parte  Shull,  121 
S.  W.  10,  11,  221  Mo.  623,  133  Am.  St  Rep. 
496  (citing  Church,  Hab.  Corp.  [2d  Ed.]  | 
308;  In  re  Kearney,  7  Wheat  [20  U.  S.] 
38,  5  L.  Ed.  391). 

A  statute  requiring  the  court  upon  a  plea 
or  verdict  of  guilty  to  render  judgment  and 
assess  punishment  or  penalty,  as  required  by 
law,  Is  simply  declaratory  of  the  common 
law,  and  where  judgment  and  sentence  are 
imposed  for  a  certain  term,  and  from  any 
cause  the  time  elapses  without  the  Imprison* 
ment  being  endured,  it  would  still  be  a  valid, 
subsisting,  unexecuted  judgment.  The  judg- 
ment is  the  penalty  of  the  law  as  declared  by 
the  court,  while  the  direction,  with  respect 
to  the  time  of  carrying  it  into  effect,  is  in 
the  nature  of  an  award  of  execution.  Where 
the  penalty  Is  Imprisonment  Imposed,  unless 
remitted  by  death  or  some  legal  authority, 
the  expiration  of  time  without  imprisonment 
is  in  no  sense  an  "execution  of  the  sentence." 
Ex  parte  Eldridge  (Okl.)  106  Pac.  980,  981, 
27  L.  R.  A.  (K.  S.)  625  (quoting  and  adopt- 
ing definition  in  Ex  parte  Collins,  97  Pac. 
188,  8  Cal.  App.  367). 
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EXECUTION  (Writ  of)  [ 

See  Body  Execution;  By  Force  of  the 
Execution;  Exemption  (From  Execu- 
tion) ;  General  Execution ;  Seized  by 
Virtue  of  an  Execution ;  Special  Exe- 
cution;   Taken  on  Execution. 

Issue  of  execution,  see  Issuance — Issue. 

Subject  to  execution,  see  Subject  To. 

Voluntary  payment  of,  see  Voluntary 
Payment. 

"Execution  of  the  judgment"  we  have 
always  understood  to  be  the  final  step  in  a 
suit  at  law.  Dobbins  v.  First  Nat.  Bank,  112 
111.553.566. 

.  An  "execution"  is  the  end  of  the  law. 
It  gives  the  successful  party  the  fruits  of 
his  judgment.  McKliister  v.  Sager,  72  N.  E. 
854,  860,  163  Ind.  671,  68  L.  R..A.  273,  106 
Am.  St  Rep.  268  (quoting  and  adopting 
from  United  States  v.  Nourse,  9  Pet.  8,  27  [34 
V.  S.]  9  L.  Ed.  31). 

"A  writ  of  ^execution*  is  the  process  by 
which  a  court  carries  out  Its  judgment. 
*  •  ♦  Execution  is  used  to  mean  a  process 
for  the  enforcement  of  the  payment  of  a 
judgment  for  money  recovered  in  a  civil  ac- 
tion out  of  the  property  of  the  judgment 
debtor."  Smith  ex  rel.  McElhany  v.  Rogers, 
90  S.  W.  1150,  1152,  191  Mo.  334  (quoting 
and  adopting  definition  In  8  Enc.  of  PI.  &  Pr. 
p.  311). 

The  word  "execution,"  as  used  in  Pol. 
Code  1895,  f  891,  providing  that  all  laws  in 
reference  to  a  period  of  limitation  as  to  ordi- 
nary "executions"  are  made  applicable  to  tax 
fi.  fas.,  is  to  be  interpreted  in  the  sense  of 
judgment  Georgia  R.  &  Banking  (Jo.  t. 
Wright,  53  S.  EJ.  251,  263,  124  Ga.  596. 

An  "execution"  is  a  judicial  writ  and 
can  be  amended  by  the  court,  where  the 
rights  of  third  parties  have  not  intervened. 
Hamant  v.  Creamer,  63  Atl.  736,  739,  101 
Me.  222,  8  Ann.  Cas.  165. 

"An  'execution'  is  not  a  cause  of  action. 
It  pertains  to  the  enforcement  of  the  lien  of 
a  judgment."  Under  a  statute  providing  that 
a  judgment  may  be  enforced  oy  execution 
at  any  time  within  10  years  after  its  entry, 
a  judgment  cannot  be  properly  enforced  by 
execution  issued  after  said  time,  although 
the  judgment  debtor  has  been  continually 
absent  from  the  state  during  said  time,  and 
the  judgment  remains  in  force  for  that  rea- 
son. Weisbecker  v.  Cahn,  104  N.  W.  513, 
514,  14  N.  D.  390. 

Attaohment  distineuislied 

"Attachments"  may  be  a  species  of  exe- 
cutions; but  "executions"  is  a  broader  term, 
and  the  less  does  not  include  the  greater. 
J.  M.  McGuire  &  Co.  v.  BarnhUl,  115  S.  W. 
1144,  1145,  89  Ark.  209. 

An  attachment  has  but  few  of  the  at- 
tributes of  an  execution ;  an  "execution"  •'be- 
ing the  judicial  process  for  obtaining  the  debt 


or  damages  recovered  by  judgment,  and  final 
in  its  character,  while  the  attachment  is 
but  mesne  process,  liable  at  any  time  to  be 
dissolved,  and  the  judgment  upon  which  may 
or  may  not  affect  the  property  seized."  Sea- 
men's wages  are  protected  from  seizure  after 
judgment  by  attachment  or  proceedings  in 
aid  of  execution  by  the  provisions  of  Rev.  St 
U.  S.  f  4536  (U.  S.  Comp.  Stat  1901,  p.  3082), 
that  no  wages  due  or  accruing  to  any  sea- 
man shall  be  subject  to  attachment  or  arrest- 
ment from  any  court,  and  declaring  that 
payment  of  wages  to  seamen  shall  be  valid, 
notwithstanding,  any  previous  sale  or  assign- 
ment or  any  attachment  incumbrance,  or  ar- 
restment, and  that  no  assignment  or  sale  of 
wages,  made  prior  to  the  accruing  thereof, 
shall  be  binding,  except  certain  authorized 
advance  securities,  when  construed  in  the 
light  of  other  provisions  of  the  same  title, 
enacted  to  secure  to  the  seamen  his  remedy 
in  admiralty  for  the  recovery  of  his  wages 
by  condemnation  of  the  ship.  Neither  the 
words  "attachment"  nor  "arrestment"  as 
used  in  Rev.  St  U.  S.  §  4536  (U.  S.  Comp.  Stat. 
1901,  3082),  providing  that  no  wages  due  or 
accruing  to  a  seaman  shall  be  subject  to  at- 
tachment or  arrestment  from  any  court,  and 
declaring  that  payment  of  wages  to  seamen 
shall  be  valid  notwithstanding  any  previous 
sale,  or  assignment,  or  any  attachment  in- 
cumbrance, or  arrestment,  etc.,  when  consid- 
ered literally,  has  reference  to  execution  or 
proceedings  in  aid  of  execution  to  subject 
property  to  the 'payment  of  judgment,  but 
refers  to  process  of  holding  property  to  abide 
the  judgment,  but,  when  liberally  construed 
in  the  light  of  other  provisions  of  the  statute 
to  efl!ect  the  protection  intended  to  be  se- 
cured to  seamen,  will  include  proceedings  Id 
aid  of  execution.  Wilder  r.  Inter-Island 
Steam  Nav.  Co.,  29  Sup.  Ct  58,  61,  211  U. 
S.  239,  53  Jm  Ed.  164,  15  Ann.  Cas.  127  (cit- 
ing Thomson  y.  Baltimore  &  S.  Steam  Co., 
33  Md.  318). 

Fee  bill  distinKiilslied  4 

The  process  to  enfor- e  collection  of  a 
referee's  fees  is  not  an  "execution"  but  a  fee 
bill.  Manewal  v.  Proctor,  87  S.  W.  30,  32, 
112  Mo.  App.  315. 

Filial  Judgment  aeoeMary 

The  term  "execution,"  as  u.sed  in  Rev. 
St  1899,  §  3172,  providing  that  every  lease 
on  lands  for  an  unexpired  term  of  three  years 
or  more  shall  be  subject  to  execution  and 
sale  as  real  property,  is  not  limited  to  a 
writ  issued  out  of  a  court  to  enforce  what 
is  generally  understood  to  be  a  final  judg- 
ment, nor  Is  the  term  as  used  in  the  statute 
to  be  restricted  to  process  to  collect  the 
amount  due  on  a  judgment  by  levy  and  sale, 
but  embraces  all  appropriate  means  for  the 
execution  of  judgments  and  decrees,  includ- 
ing a  probate  order  for  the  sale  of  a  lease- 
hold belonging  to  a  decedent's  estate,  neces- 
sary to  pay  debts  by  an  administrator.    Or- 


EXECUTION 


383 


EXECUTIVE  FUNCTION 


chard  t.  Wright-Dalton-Bell-Anchot  Store 
Co.,  125  S.  W.  486,  4»3,  225  Mo.  414,  20  Ann. 
Gas.  1072. 

As  a  Biandate 

See  Mandate. 
As  proceeding 

See  Proceeding. 
Tax  warrant 

Though  a  tax  warrant  Is  In  the  nature 
of  an  execution,  it  is  not  an  "execution," 
within  the  law  authorizing  capital  stock  of 
corporations  to  be  taken  and  sold  on  execu- 
tion. Acme  Harvesting  Mach.  Co.  v.  H ink- 
ley.  122  N.  W.  482,  483,  23  S.  D.  509,  21  Ann. 
Cas.  743. 

As  writ 

See  Writ. 

EXECUTION  DEBTOR 

The  real  owner  of  property  procured  the 
holder  of  the  nominal  title  to  convey  to  a 
trustee,  there  being  no  consideration  for  the 
transfer.  Subsequently  a  prior  mortgage 
was  foreclosed,  and  the  property  sold  and 
possession  taken  by  the  purchaser.  Held, 
that  the  real  owner  of  the  land  was  an 
"execution  debtor"  within  the  meaning  of 
Burns'  Ann.  St  1908,  §  295,  subd.  3,  and  that 
those  claiming  under  the  deed  of  trust  claim- 
ed under  such  owner  and  not  under  the  trus- 
tee, he  being  a  mere  volunteer;  and  hence 
that  a  right  of  action  by  them  to  recover  pos- 
session on  the  ground  of  defects  in  the  fore- 
closure was  barred  in  10  years,  under  the 
provision  of  that  subdivision  that  actions 
for  the  recovery  of  real  property,  sold  on 
execution,  brought  by  the  execution  debtor 
or  any  one  claiming  under  hin^  is  barred  in 
10  years.  Sinclair  v.  Gunzenhauser  (Ind.)  98 
N.  E.  37.  54. 

EXECrmON  OF  A  POWER 

A  donee  of  a  power  to  dispose  of  per- 
sonalty by  will  disposed  of  specified  property, 
consisting  of  real  estate  and  of  specific  tangi- 
ble property,  and  then  gave  the  rest,  resi- 
due, and  remainder  of  her  estate  of  which 
she  might  die  seised,  or  to  which  she  might 
be  entitled,  to  persons  named.  Held,  that 
the  donee  exercised  the  power,  within  Gen. 
Laws  1896,  c.  203,  §  9,  providing  that  a  de- 
vise of  real  estate  and  a  l)equest  of  personal 
estate  shall  operate  as  an  "execution  of  a 
power"  unless  a  contrary  intent  appears. 
Bhode  Island  Hospital  Trust  Co.  v.  Dunnell, 
83  AtL  858,  863,  34  R.  I.  394. 

EXECtmON  SAIiE 

Three  things  are  necessary  to  consum- 
mate an  "execution  sale."  There  must  be 
a  bidder,  the  property  must  be  struck  off  or 
knocked  down,  and  the  bidder  must  com- 
plete his  purchase  by  complying  with  the 
terms  of  the  sale.  A  sheriff  must  sell  for 
cash.    Where  the  person  to  whom  the  prop- 


erty is  struck  off  at  execution  sale  does  not 
at  the  time  pay  the  amount  of  his  bid,  but 
merely  offers  to  do  so,  and  is  told  by  the 
sheriff  to  let  it  go  till  the  next  day,  there  is 
no  completed  sale,  so  as  to  entitle  him  to 
the  property  on  making  tender  the  next  day ; 
the  sheriff  being  authorized  to  sell  only  for 
cash.  Rowe  v.  Granger,  103  N.  T.  Supp.  439, 
440,  118  App.  Div.  459. 

EXECUTIVE 

The  executive  is  the  power  which  enforc- 
es the  laws.  In  re  Appointment  of  Revisor 
of  Statutes,  124  K.  W.  670,  671,  141  Wis.  592, 
18  Ann.  Cas.  1176. 

The  president  of  the  board  of  trustees 
of  a  city  of  the  sixth  class  is  the  "executive" 
of  the  city,  within  St  1901,  p.  27,  c.  32,  §  2, 
providing  that  resolutions  of  necessity  for 
public  improvements  involving  the  creation 
of  municipal  indebtedness,  and  the  ordinance 
calling  a  special  election  to  obtain  the  con- 
sent of  voters,  should  be  approved  by  the 
"executive"  of  the  municipaUty.  City  of 
Redondo  Beach  v.  Barkley,  90  Paa  452,  454, 
151  Cal.  176. 

EXECUTIVE  DUTIES 

An  executive  duty  appertains  to  the 
execution  of  laws  as  they  exist.  Advisory 
Opinion  to  the  Governor,  55  South.  460,  461, 
61  Fla.  1. 

Laws  1907,  p.  79,  c.  79,  §  2,  authorizing 
and  directing  the  Governor  to  contract  for 
the  transportation  of  public  officers,  imposes 
.on  the  Governor  a  duty  pertaining  exclusive- 
ly to  the  fiscal  administration  of  the  affairs 
of  the  government,  and  is  an  executive  duty 
within  Const,  art.  40,  styling  the  Governor 
the  "Supreme  Executive  Magistrate."  In  re 
Opinion  of  Justices,  68  Atl.  873,  874,  74  N. 
H.  606. 

Executive  and  administrative  duties  are 
such  as  concern  the  execution  of  existing 
laws.  Brazen  v.  Zeigler,  110  Pac  1052,  1055, 
26  Okl.  826. 

EXECUTIVE  FUNCTION 

The  appointment  of  a  special  Judge  to 
preside  over  a  special  or  regular  court  is  not 
essentially  and  intrinsically  an  executive 
function  within  the  classification  of  legisla- 
tive, executive,  and  Judicial  powers  under 
Const  art.  1,  §  14,  but  may  be  regulated  by 
statute.  State  v.  Davis,  70  S.  B.  417,  419,  88 
S.  C.  204. 

The  function  exercised  by  voters  or  a 
representative  body,  upon  whose  approval 
the  inception  of  a  franchise  grant  by  the 
Legislature  is  made  conditional,  is  not  the 
exercise  of  an  "executfve  function."  It  is 
the  exercise  of  the  function  of  "referendum." 
Duffield  V.  Ashurst,  100  Pac.  820,  825,  12 
Ariz.  360. 
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Attorney  at  law 

Webster,  in  defining  the  word  "execu- 
tive," says:  "In  government  'executive*  is 
distinguished  from  legislative  and  judicial; 
legislative  being  applied  to  the  organ  or  or- 
gans of  government  which  makes  the  law, 
judicial  to  that  which  interprets  and  ap- 
plies the  laws,  and  'executive'  to  that  which 
carries  them  Into  effect"  An  "executive  of- 
ficer'' is  one  in  whom  resides  the  power  to 
execute  the  law.  The  term  "executive  offi- 
cer" is  a  comprehensive  one  not  limited  to 
the  officer  in  whom  the  Constitution  vested 
the  executive  power,  but  includes  the  exec- 
utive department.  Judicial  power  is  the 
power  to  construe  and  interpret  the  Consti- 
tution and  the  laws,  and  make  decrees  deter- 
mining controversies,  and  is  vested  in  the 
courts.  The  executive  power  is  the  power 
to  execute  the  laws,  and  is  vested  In  the 
Governor  of  the  state,  the  administrative 
officers  of  the  state,  counties,  townships, 
towns,  and  cities.  When  it  becomes  neces- 
sary to  determine  a  question  of  fact  or  law, 
the  act  is  judicial.  When  applied  to  officers 
the  term  "judlciar'  is  not  used  in  the  sense 
of  ascertaining  the  truth  or  administration 
of  justice,  but  as  Indicating  the  exercise 
of  discretion  or  judgment,  as  distinguished 
from  what  is  purely  ministerial.  A  city  at- 
torney is  an  executive  or  judicial  officer, 
within  Comp.  Laws  I  11312,  punishing  the 
receiving  of  bribes  by  such  officers.  People 
V.  Salsbury  (Mich.)  96  N.  W.  938,  939,  940, 
941. 

Police  officer 

Revised  Greater  New  Tork  charter,  as 
amended,  creates  the  office  of  police  commis- 
sioner and  authorizes  him  to  appoint  three 
deputies,  the  first  or  chief  deputy  to  have 
charge,  in  the  absence  or  disability  of  the 
commissioner,  of  the  police,  and  perform  all 
duties  of  the  commissioner,  except  making 
appointments  and  transfers  Section  271 
(Laws  1901,  p.  116,  c.  466)  declares  that  the 
commissioner  shall  have  control  and  admin- 
istration of  the  police  department  and  force. 
Section  292  (page  124)  declares  that  he  shall 
be  the  chief  "executive  officer"  of  the  police 
force,  and  section  306  (page  131)  provides 
that  no  person  in  the  police  force  shall  be 
permitted  to  "join  or  be  or  become"  a  mem- 
ber of  any  political  club  or  association.  Held, 
that  a  deputy  police  commissioner  was  an 
"executive  officer"  of  the  force,  subject  to 
the  same  disabilitlea  as  the  commissioner, 
and  hence  was  legally  disqualified  to  hold 
the  office  where,  at  the  time  and  after  his 
appointment,  he  was  a  member  of  the  Tam- 
many Hall  general  committee,  and  a  district 
leader  thereof.  McA»voy  v.  Press  Pub.  Co.,  99 
N.  Y.  Supp.  1041,  1044,  114  App.  Div.  540. 

Under  Code  1904,  p.  1018,  dL  1,  §  1017a, 
providing  that  ofiicera  and  privates  in  the 


police  f(«ce  of  cities  and  towns  of  the  com- 
monwealth shall  possess  such  power  and  au- 
thority as  now  belongs  to  the  office  of  con- 
stable at  common  law  In  enforcing  the  crim- 
inal laws  of  the  commonwealth,  and  the  ordi- 
nances of  the  city  or  town  for  which  they 
are  appointed  or  elected,  and  it  shall  be  the 
duty  of  policemen  to  prevent  the  commission 
within  the  dty  or  town  of  offenses  against 
the  laws  of  the  commonwealth  and  against 
the  ordinances  of  the  city  or  town,  to  ob- 
serve and  enforce  all  such  laws  and  ordi- 
nances, to  detect  and  arrest  offenders  against 
the  same,  to  preserve  the  good  order  of  the 
city  or  town,  and  to  secure  the  inhabitants 
thereof  from  violence  and  the  property  there- 
in from  injury,  a  policeman  is  not  a  purely 
ministerial  officer,  since  a  number  of  the 
powers  enumerated  in  the  statute  are  of  an 
executive  character,  and  therefore  a  person 
bribing  a  policeman  is  subject  to  punish- 
ment, under  Code  §  3744,  providing  that,  if 
any  person  give  or  offer  any  gift  or  gratuity 
to  any  "executive  officer"  with  intent  to  In- 
fiuence  his  act,  decision,  or  Judgment  on  any 
matter  or  question  which  is  or  may  be  then 
pending,  or  may  be  brought  before  him  in 
his  official  capacity,  he  shall  be  punished, 
etc.  Haynes  v.  Commonwealth,  52  8.  B.  358, 
859,  104  Va.  864. 

EXECUTIVE  POWER 

The  power  to  regulate  rates  delegated  by 
the  Legislature  to  some  board  is  known  as 
"executive  power,"  and  Is  administrative  in 
its  cfaaract^  rather  than  legislative.  State 
ex  rel.  Taylor  v.  Missouri  Pac  R.  Co.,  92  Pac 
606,  609,  76  Kan.  467. 

The  "executive  power^  includes  the  pow- 
er of  removal  of  executive  officers.  State  ex 
rel.  Davem  v.  Rose,  122  N.  W.  751,  754,  140 
Wis.  360,  28  L.  R.  A.  (N.  S.)  194. 

Theoretically  the  "legislative  power"  is 
the  authority  to  make,  order,  and  repeal,  the 
"executive  power,"  to  administer  and  enforce, 
and  the  "judicial  power,"  to  interpret  and 
apply,  the  laws.  Richardson  v.  Young,  125 
S.  W.  664,  668,  122  Tenn.  471. 

The  executive  power,  within  Const  art. 
8,  dividiiig  the  powers  of  government  into  the 
legislative,  executive,  and  judicial  depart- 
ments, is  the  power  which  compels  obedience 
to  the  laws  and  executes  them,  and  the  in- 
strumentalities employed  for  that  purpose 
are  officers  elected  or  appointed,  charged 
with  the  enforcement  of  the  laws.  Witter  v. 
Cook  County  Comers*  100  K  B.  148^  149,  256 
IlL  616. 

EXECUTOR 

See  Independent  Executor. 

Misconduct  of  executor,  see  Misconduct. 

My  executor,  see  My. 

An  "executor"  is  a  person  appointed  to 
carry  the  will  into  effect  after  the  testator's 
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death,  and  to  dispose  of  his  estate  according 
to  its  tenor.  Shnfeldt  ▼.  Hughes,  104  Pac 
253,  256,  55  Wash.  246. 

An  **ezecntor"  is  a  tmstee  required  to 
account  for  funds  coming  to  his  hands.  In 
re  FolweU's  Estate,  62  AtU  414,  415,  68  N.  J. 
Eq.  728,  2  L.  B.  A.  (N.  S.)  lldS. 

An  "executor**  is  appointed  by  the  testa- 
tor and  derives  his  authority  to  act  from  the 
wUL  The  granting  of  letters  testamentary 
by  the  register  of  wills  is  a  pro  forma  act 
to  give  effect  to  the  will  of  testator.  The 
testator's  appointment  gives  the  executor  a 
right  to  administer,  of  which  only  his  own 
renunciation  or  refusal  to  appear  when  cited 
to  prove  the  will  and  take  out  letters  can  de- 
prive him.  A  decree  admitting  a  will  to  pro- 
bate and  ordering  it  to  be  recorded  was  con- 
clusive as  to  the  executor's  appointment,  and 
the  register  of  wills  had  no  authority  to 
grant  letters  of  administration  with  the  will 
annexed  without  citing  the  executor  to  ei- 
ther accept  or  refuse  letters  testamentary. 
In  re  Miller's  Estate,  65  Atl.  681,  684,  216  Pa. 
247. 

Administrator 

"While  the  words  'executor'  and  'ad- 
ministrator* are  used  somewhat  interchange- 
ably, yet  the  custom  in  appointing  the  per- 
sons named  in  a  written  will  to  take  charge 
of  an  estate,  or  designating  such  persons  as 
'executors,'  is  so  nearly  uniform,  and  so  gen- 
erally known,  that  the  use  of  the  designation 
of  the  persons  as  administrators  who  were 
appointed  in  this  case  is  at  least  some  indica- 
tion of  the  intention  of  the  probate  court  to 
name  them  as  caretakers  only  of  the  person- 
al estate."  Osborne  v.  Atkinson,  94  Pao. 
796,  797,  77  Kan.  435. 

Under  Code,  {  48,  par.  21,  "the  term  'ex- 
ecutor* includes  administrator,  ♦  ♦  ♦ 
where  the  subject-matter  Justifies  such  use." 
Ellyson  v.  Lord,  99  N.  W.  582,  585,  124  Iowa, 
125. 

The  duties  of  an  executor  or  administra- 
tor are  apparently  the  same.  An  "executor" 
is  named  by  the  deceased  to.  administer  an  es- 
tate, while  an  "administrator"  is  the  person 
provided  by  the  state  to  act  in  the  event  of 
the  deceased  not  making  any  nomination,  so 
that  the  difference  between  an  executor  and 
an  administrator  is  largely  one  in  nau/e  only. 
Where  a  testator  devised  real  estate  only, 
leaving  personal  property  undisposed  of,  an 
administrator  should  not  be  appointed  to  ad- 
minister the  personal  estate  on  the  theory 
that  there  were  no  duties  for  the  executor  to 
perform,  and  that  his  appointment  was  there- 
fore a  nullity,  but  the  executor  so  appointed 
should  administer  such  personal  estate.  In 
re  Maccaffll,  107  N.  Y.  Supp.  1115,  1117,  57 
Misc.  Rep.  264. 

Under  Sayles'  Ann.  Civ.  St  1897,  art. 
1895,  authorizing  a  testamentary  "executor" 
to  aj^ply  for  probate  of  a  will,  one  mentioned 
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in  a  will  as  "administiator"  for  ctrtain 
purposes  connected  with  the  estate  was  a 
proper  applicant  Llndemann  v.  Dobossy 
(Tex.)  107  S.  W.  Ill,  112. 

As  attieev  of  oovrt  or  Imw 

"Administrators"  and  "executors"  are 
officers  of  the  court  appointed  to  settle  dece- 
dent's estates.  Daviess  County  Bank  & 
Trust  Co.  V.  Wright,  110  S.  W.  361,  364,  129 
Ky.  21,  17  L.  R.  A.  (N.  S.)  1122. 

"Administrators  pendente  lite"  may  al- 
ways be  appointed  when  the  appointment  of 
an  "executor"  or  a  general  administrator  Is 
delayed  for  any  reason,  or  the  validity  of  a 
will  is  contested.  They  are  officers  of  the 
court,  called  into  being  to  aid  thq  court,  in 
fact,  to  take  the  place  of  the  court,  to  con- 
serve the  estate  in  independent  and  disinter- 
ested hands  pending  litigation.  Any  party  in 
Interest  may  apply*  for  their  appointment,  or 
the  court  may  appoint  on  its  own  motion. 
Davenport  v.  Davenport,  60  AtL  379,  68  N.  J. 
Kq.  611,  6  Ann.  Cas.  26L 

As  h«lv 

See  Heir. 


As    OW3 

See  Owner. 

As  priTj 

See  Privity — ^Privy. 

As  real  party  Ia  lAterest 

See  Real  Party  in  Interest 

As  representatlTe 

See  Legal  Representative ;  Personal  Rep- 
resentative ;     Representative. 


See  Successor, 
As  tmstee 

See  Trustee. 

EXECnrOR  DE  SON  TORT 

An  executor  in  his  own  wrong  is  one 
who  wrongfully  intermeddles  with  the  goods 
of  the  deceased,  or  does  any  other  act  char- 
acteristic of  the  office.  Allen  v.  Hurst,  48 
S.  BL  341,  342,  120  Ga.  763  (citing  1  Wms. 
Bx'rs,  p.  298). 

An  "executor  de  son  tort"  is  one  who 
intermeddles  with  the  estate  of  a  decedent 
after  his  death,  and  does  wrongfully  such 
acts  as  a  rightful  executor  might  do.  Here 
there  was  no  wrongful  interference  by  the 
defendant  with  the  estate  of  his  brother 
after  his  death.  All  the  estate  which  he  had, 
or  which  came  into  his  hands,  came  to  him 
rightfully,  and  he  simply  became  a  debtor 
bound  to  account  He  can  no  more  be  treat- 
ed as  an  executor  de  son  tort  than  any  per- 
son who  in  the  lifetime  of  a  decedent  has 
become  his  debtor  for  money  had  and  re- 
ceived to  and  for  his  use.  The  plaintiff  can- 
not hold  him  as  an  executor  de  son  tort  be- 
cause he  assumed  to  make  a  settlement  with 
the  only  child  of  his  brother,  and  at  the  same 
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.  tiine»  repudiate  that  settlement  as  wholly  un- 
authorized. Mills  V.  Mills,  21  N.  E.  714,  716, 
115  N.  Y.  80  (citing  Williams,  Bx»rs,  248). 

An  "executor  de  son  tort"  is  any  person 
who,  without  authority,  intermeddles  with 
the  estate  of  a  decedent  by  doing  such  acts 
as  properly  belong  to  the  office  of  an  execu- 
tor or  administrator.  He  can  be  sued  by 
the  legal  representative  of  the  decedent,  by 
a  creditor  of  the  estate,  by  a  legatee,  and,  if 
all  the  debts  are  paid,  by  a  distributee,  and 
is  liable  to  the  extent  of  the  assets  which 
he  has  received.  "Our  statute  has  abolished 
the  common-law  rule  which  made  one,  who 
officiously  interfered  with  the  property  of  a 
deceased  person,  an  executor  de  son  tort  by 
depriving  creditors  of  the  estate  and  others 
of  the  remedy  which  they  anciently  possessed 
of  charging  the  intermeddler  as  an  executor 
of  his  own  wrong;  but  the  latter  is  now 
made  responsible  only  to  'the  legal  representa- 
tive of  the  decedent  for  the  value  of  all 
property  tali;en  or  removed,  and  for  all  in- 
Jury  caused  by  his  interference  therewith." 
Slate  V.  Henkle,  78  Pac.  325,  326,  45  Or.  430. 

An  executor  de  son  tort  is  a  person  who 
without  any  authority  intermeddles  with  the 
estate  of  a  decedent,  and  does  such  acts  as 
properly  belong  to  the  office  of  an  executor 
or  administrator,  thereby  becoming  a  sort  of 
quasi  executor,  though  only  for  the  purpose 
of  being  sued  or  made  liable  for  the  assets 
with  which  he  has  intermeddled.  Grace  v. 
Seibert,  85  N.  B.  308,  309,  235  111.  190,  22  L. 
R.  A.  (N.  S.)  301. 

*  EXECUTOR  OF 

An  appeal  against  a  person  named,  fol- 
lowed by  the  words  "executor  of"  a  deceased 
party  to  a  suit  to  recover  real  estate,  is  not 
an  appeal  against  the  person  named  individ- 
ually; the  words  "executor  of"  not  being 
merely  descriptive.  Combs  v.  Combs,  138  S. 
W.  629,  630,  144  Ky.  389. 

EXECUTORY 

EXECUTORY  CONTRACT 

An  executory  contract  is  one  where  it  is 
stipulated  on  a  sufficient  consideration  that 
something  is  to  be  done  or  not  to  be  done  by 
one  or  both  of  the  parties.  Bergere  v. 
Chaves,  93  Pac.  762,  764,  14  N.  M.  352. 

A  contract  is  "executed"  when  all  is  done 
that  its  terms  require  to  be  performed,  but 
until  full  performance  the  contract  is  "execu- 
tory." Leadbetter  v.  Hawley,  117  Pac.  289, 
290,  59  Or.  422. 

An  executory  sale  differs  from  an  execut- 
ed one  in  that  the  former  passes  no  immedi- 
ate title,  even  in*  the  case  of  a  distinct  and 
specifled  chattel.  Windmuller  v.  Fleming, 
129  111.  App.  476,  485. 

The  distinction  between  an  actual  sale 
and  an  executory  agreement  to  sell  person- 
alty is  that  in  the  former  the  subject  of  the 


contract  becomes  the  property  of  the  buyer 
the  moment  the  contract  is  concluded,  wheth- 
er actually  delivered,  or  remaining  in  the  sell- 
er's possession,  while  in  the  latter  it  remains 
the  property  of  the  seller  until  the  contract 
is  executed.  Idaho  Implement  Co.  v.  Lam- 
bach,  101  Pac  9Sl,  955,  16  Idaho,  497. 

A  contract  for  the  sale  of  certain  ricks 
of  hay  provided  that  the  hay  should  be  baled 
and  weighed,  by  the  vendor ;  that  it  should 
be  "sound,  sweet,  and  of  good  color,"  "clean, 
merchantable,"  "equal  in  all  respects  to  the 
samples"  upon  which  the  purchase  was 
made,  and  delivered  on  board  cars  at  a  speci- 
fied station,  payment  to  be  made- for  each  car 
when  loaded.  Held,  that  such  provisions,  if 
unqualiiied,  bring  the  contract  within  the 
general  rule  that  where  anything  remains  to 
be  done  to  ascertain  and  identify  the  subject 
of  the  sale,  or  that  is  necessary  to  put  the 
property  into  suitable  condition  for  accept- 
ance by  the  purchaser,  the  transaction  rep- 
resents an  "executory  contract"  only.  Prow- 
ers V.  Nowles,  94  Pac.  347,  349,  42  Colo.  442. 

Under  an  executory  contract  for  the  sale 
of  real  estate,  by  which  the  purchaser  agrees 
to  pay  certain  purchase  money  and  the  ven- 
dor to  make  title  when  the  purchase  money 
is  paid,  the  covenants  are  mutually  depend- 
ent, and  the  agreement  is  an  "executory  con- 
tract," conferring  upon  the  vendor  a  lien  by 
contract  or  reservation,  as  distinguished  from 
the  technical  vendor's  lien,  in  which  title  is 
conveyed  to  the  purchaser.  Good  v.  Jarrard, 
76  S.  E.  698,  702,  93  S.  C.  229,  43  L.  R.  A. 
(N.  S.)  383. 

Plaintiff  purchased  a  buggy  and  harness 
of  defendant  for  the  gross  sum  of  $45.  The 
buggy  was  identified,  but  defendant,  not 
having  the  harness  in  stock,  agreed  to  pur- 
chase the  same  for  plaintiff,  who  testified 
that  he  did  not  want  the  biiggy  without  the 
harness  and  would  not  have  consented  to  buy 
the  buggy  alone.  Plaintiff  delivered  his 
check  to  defendant  for  the  purchase  price, 
receiving  a  memorandum  of  the  sale,  but  de- 
fendant later  returned  the  check  and  repudi- 
ated the  contract.  Held  that,  prior  to  the 
designation  of  the  harness,  the  contract  was 
"executory,"  and  that  the  title  to  the  proper- 
ty had  not  passed.  Parlln  &  Orendorff  Go. 
V.  Klttrell  (Tex.)  95  S.  W.  703,  704. 

Where  defendants  wrote  that  they  had 
booked  plaintiff's  order  for  a  car  load  of 
com,  the  corn  to  be  loaded  and  sent  to  desti- 
nation as  promptly  as  railroad  facilities 
would  permit,  the  contract  was  an  "execu- 
tory" one,  and  there  was  an  implied  warranty 
on  defendants'  part  that  the  com  would  be 
sound  and  merchantable  on  arrival  at  the 
place  of  delivery.  Atkins  Bros.  Co.  v.  Landa, 
95  S.  Ww  949,  950,  119  Mo.  App.  119  (citing  2 
Mechem,  Sales,  §  1340 ;  Babcock  v.  Trice,  IS 
111.  420,  68  Am.  Dec.  560;  Howard  v.  Hoey 
[N.  Y.]  23  Wend.  250,  35  Am.  Dec.  572 ;  Mur- 
chie  V.  CorneU,  29  N.  E.  207,  155  Mate.  60,  14 
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L^  R.  A.  492,  31  Am.  St  Rep.  526;   Rodgers 
V.  Xiles,  11  Ohio  St  48,  iS  Am.  Dec.  290). 

Where  parties  agree  on  the  terms  of  a 
sale  of  personalty,  and  annex  no  conditions 
to  the  contract,  the  contract  becomes  an  "ex- 
ecuted" one,  and  title  to  the  property  passes 
without  any  formal  delivery  or  payment  of 
money :  but  when  It  is  contemplated  that 
something  be  done  to  complete  the  sale,  such 
as  weighing,  selecting,  delivering,  or  some 
other  act,  the  contract  is  "executory,"  and  ti- 
tle does  not  pass  until  the  specific  goods  are 
ascertained  and  appropriated  in  the  mode 
agreed  on.  Hardwick  v.  American  Can  Co., 
88  S.  W.  797,  802,  113  Tenn.  657. 

EXECITTOBT  DEVISS 

An  executory  devise  is  such  a  limitation 
of  a  future  interest  in  lands  or  personal  chat- 
tels as  the  law  admits  in  the  case  of  a  will, 
though  contrary  to  the  rules  of  limitation  in 
conveyances  at  common  law.  Stallcup  v. 
Cronley's  Trustee,  78  S.  W.  441,  442,  117  Ky. 
547. 

An  "executory  devise"  of  lands  is  such  a 
disposition  of  them  by  will  that  no  estate 
vests  at  the  death  of  the  devisor,  but  only  on 
the  happening  of  a  future  contingency. 
Starr  v.  Minister  &  Trustees  of  Starr  Meth- 
odist Protestant  Church,  76  Atl.  595,  599, 
112  Md.  171. 

An  "executory  devise"  is  a  devise  over 
after  a  devise  in  fee  simple,  which  was  not 
allowable  at  common  law.  Brigham  v.  Peter 
Bent  Brigham  Hospital,  134  Fed.  513,  525,  67 
C.  C.  A.  393  (citing  6  Greenl.  Cruise,  Real 

Prop.  ♦see). 

Testator  gave  his  residuary  estate  to 
trustees  to  pay  the  income  to  his  wife  until 
a  daughter  attained  25  years,  when  a  half 
should  be  paid  to  her,  and  provided  that  if 
the  daughter  should  survive  her  mother,  after 
attaining  the  age  of  25,  "the  whole  estate 
should  vest  in  her,"  and  should  the  wife 
survive  the  daughter  dying  without  issue,  a 
half  of  the  estate  should  be  divided  equally 
between  grandchildren  at  the  death  of  the 
wife,  but,  should  the  daughter  die  leaving 
issue,  the  half  of  the  estate  should  vest  in 
such  issue  If  the  wife  should  be  living;  if 
not  the  whole  should  pass  to  the  issue. 
The  daughter  at  testator's  death  had  no  is- 
sue. Held,  that  the  gift  to  the  issue  was  an 
•'executory  devise,"  and  issues  bom  after 
testator's  death  would  take  contingent  re- 
mainders during  the  daughter's  Ufe:  the 
daughter  took  a  vested  equitable  remainder 
in  fee,  subject  to  be  divested  by  her  death 
before  her  mother,  the  quoted  words  being 
construed  to  mean  vesting  in  possession;  the 
gift  to  the  grandchildren  was  an  "executory 
devise"  at  the  death  of  the  testator,  and 
continued  so  until  the  death  of  the  daughter, 
and  on  her  death,  without  issue  during  the 
life  of  the  wife,  the  half  of  the  estate  vested 
in  the  grandchildren  then  living,  subject  to' 


the  equitable  life  Interest  of  the  wife.    Storrs 
y.  Burgess,  67  Aa  731,  733,  29  R.  I.  269. 


See  Remainder. 

EXECUTORT  INSTRUMENT 

Releases,  being  merely  declarations  or 
admissions  in  writing,  are  not  executory  in- 
struments, within  Code  Civ.  Proc.  |  840,  pro- 
viding that  a  seal  upon  an  executory  instru- 
ment is  only  presumptive  evidence  of  sufii- 
cient  consideration,  and  hence  the  considera- 
tion for  a  release  under  seal  cannot  be  dis- 
proved. Stiebel  V.  Grosberg,  95  N.  E.  692, 
693,  202  N.  Y.  266,  36  L.  B.  A.  (N.  S.)  1147, 
Ann.  Cas.  1912D,  1305. 

EXECUTORT  I^IMITATION 

At  common  law,  **in  order  to  constitute 
an  'executory  limitation'  there  must  be  no 
preceding  particular  estate  to  give  it  effect  as 
a  remainder,  for  the  rule  admits  of  no  excep- 
tion, being  Indeed  of  the  essence  of  the  defi* 
nitiou  that  no  estate  can  be  construed  to 
be  an  executory  limitation  which  is  capable 
of  taking  effect  as  a  remainder."  Under  Rev. 
St.  1899,  f  4596,  providing  that  an  estate  of 
freehold  or  of  inheritance  may  be  made  to 
commence  in  future  by  deed,  in  like  manner 
as  by  will,  the  husband  may  convey  to  his 
wife,  through  a  third  person,  an  estate  com- 
mencing at  his  death,  and  to  continue  dur- 
ing her  life,  without  creating  any  particular 
estate.  O'Day  v.  Meadows,  92  S.  W.  637,  646, 
194  Mo.  588,  112  Am.  St  Rep.  542  (quoting 
and  adopting  definition  in  2  Minor,  Inst.  p. 
270). 

EXECUTORT  PROCESS 

Aa  suit,  see  Suit 

EXECUTORT  TRUST 

A  voluntary  executory  trust  which  is  a 
promise  to  create  a  trust  is  not  enforceable. 
Watson  V.  Payne,  128  S.  W.  238,  240,  143  Mo. 
App.  721. 

The  distinction  between  a  "trust  execut- 
ed" and  "executory"  is  this:  A  trust  execut- 
ed is  where  the  party  is  giv«n  complete  direc- 
tions for  settling  his  estate,  with  perfect  lim- 
itations; an  executory  trust  is  where  the 
directions  are  Incomplete,  and  are  rather 
minutes  or  instructions  for  the  settlement 
Morris  v.  Linton,  104  N.  W.  927,  929,  74  Neb. 
411  (citing  Neves  v.  Scott,  9  How.  211,  13  L. 
Ed.  102;  McCartney  v.  Ridgway,  43  N.  E.  826, 
160  111.  129,  32  L.  R.  A.  555). 

A  trust  is  not  "executory"  trust  because 
by  the  terms  of  the  instrument  creating  it 
the  trustee  is  directed  to  do  some  act  with 
the  property.  Miles  v.  Miles,  96  Pac.  481, 
483,  78  Kan.  382. 

The  term  "executory  trust"  is  usually 
held  to  refer  to  the  manner  and  perfection  of 
creating  the  trust,  rather  than  to  the  action 
of  the  trustee  in  administering  it.  A  trust 
is  said  to  be  executed  when  all  its  terms  and 
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limitations  are  so  clear  and  certain  that  the 
trustee  has  nothing  to  do  but  to  carry  out 
all  the  provisions  of  the  Instrument  accord- 
ing to  its  letter.  Where  L.,  the  owner  of  a 
survey,  conveyed  it  to  H.,  the  owner  of  an- 
other survey,  and  H.  executed  an  instrument 
by  which  he  conveyed  to  L.  one-third  of  the 
proceeds  which  might  be  received  from  the 
sales  of  any  portion  of  said  surveys,  and 
bound  his  personal  representatives  to  convey 
the  land  remaining  unsold  at  his  death  to 
such  persons  as  L.  or  his  heirs  might  order, 
the  trust  created  was  merely  an  "executory 
trust,"  and  not  a  completed  declaration  of  an 
express  executed  trust,  against  which  the  stat- 
utes of  limitations  would  not  run  until  re- 
nunciation by  the  trustee.  Laguerenne  v. 
Farrar.  61  S.  W.  953,  955,  25  Tex.  av.  App. 
404. 

EXEMPLARY  DAMAGES 

See,  also,  Punitive  Damages;  Vindictive 
Damages. 

"Exemplary  damages"  are  only  awarded 
In  actions  of  tort  against  a  telegraph  com- 
pany for  failure  to  properly  transmit  a  mes- 
sage, where  the  failure  was  the  result  of  in- 
tention or  gross  negligence.  Western  Union 
Telegraph  Co.  v.  Reeves,  126  Pac.  216»  219, 
34  Okl.  468  (quoting  Atchison,  T.  &  S.  F.  Ry. 
Co.  V.  Chamberlain,  46  Pac.  499,  4  Okl.  542). 

Exemplary  damages  are  such  as  are  in 
excess  of  the  actual  loss,  and  are  allowed 
where  a  tort  Is  aggravated  by  evil,  or  where 
the  defendant  acted  willfully  or  with  such 
gross  negligence  as  to  indicate  a  wanton  dis- 
regard of  the  rights  of  others.  The  law  does 
not  allow  such  damages  for  mere  negligence, 
though  gross,  nor  for  mistakes  that  may  af- 
fect the  rights  of  others,  unless  some  acts 
indicative  of  bad  motives  or  intention  to  op- 
press or  wrongfully  harass  another  is  mani- 
fest Rugg  V.  Tolman,  117  Pac.  54,  57,  89 
Utah,  295  (citing  3  Words  and  Phrases,  pp. 
2577,  2578). 

"Exemplary  damages**  is  a  sum  of  money 
awarded  as  punishment  to  defendant  for  his 
wanton  disregard  of  the  rights  of  plaintiff. 
Crawford  v.  Eidman,  129  Fed.  992,  995. 

At  common  law  what  are  called  exem- 
plary, punitive,  or  vindictive  "damages," 
where  the  injury  has  been  wanton,  malicious, 
gross,  or  outrageous,  may  be  awarded  by  the 
Jury.  laeger  v.  Metcalf,  94  Pac  1094,  1095, 
11  Ariz,  283. 

Where  personal  injuries  are  Inflicted 
willfully,  maliciously,  wantonly,  or  reckless- 
ly»  the  party  inflicting  the  injuries  Is  liable 
for  "exemplary  damages"  to  the  party  re- 
ceiving them  in  the  nature  of  a  punishment 
for  the  willful  and  malicious  acts,  but  no 
such  damages  are  recovered  in  a  statutory 
action  for  injuries  resulting  in  death.  Palm- 
er V.  Philadelphia,  B.  &  W.  R.  Co.,  66  Atl. 
1127,  1130,  218  Pa.  114. 


An  instruction,  in  an  action  for  wrongful 
levy,  that  an  Imposi^on  of  damages  by  way 
of  example  or  punishment,  known  as  **puni- 
tlve  damages,"  was  sometimes,  though  rarely, 
given  in  extreme  cases,  such  as  cases  of  malice 
or  fraud,  gross  negligence,  recklessness,  wan- 
ton or  malicious  conduct,  violence,  malicious 
abuse  of  process,  wanton  malice,  and  Insult 
or  outrage  to  plaintiff's  feelings,  but  that 
such  cases  were  extreme  and  not  ordinary 
cases,  that  it  was  not  enough  to  show  that 
the  property  of  one  person  was  levied  on 
instead  of  the  property  of  another,  nor  that 
more  goods  were  levied  on  than  was  neces- 
sary, but  that  actual  malice,  HI  will,  or  the 
disposition  to  abuse  and  Injure  were  the  ele- 
ments which  justified  the  award  of  punitive 
damages  or  damages  by  way  of  punishment, 
and  that  it  should  appear  very  clearly  that 
a  case  called  for  such  damages  before  they 
could  be  awarded,  was  not  erroneous.  Carey 
V.  D.  Wolff  &  Co.,  63  AtL  270,  271,  72  N.  J. 
Law,  510. 

In  certain  cases  of  tort  the  expense  of 
litigation  In  excess  of  the  amount  of  taxable 
costs  may  be  awarded  as  damages  in  addition 
to  the  damages  more  strictly  compensatory* 
and  such  damages,  sometimes  spoken  of  as 
"exemplary,"  cannot  exceed  the  amount  of 
expense  in  excess  of  the  taxable  costs.  Shu- 
pack  V.  Gordon,  64  AU.  740.  742,  79  Conn.  298, 

A  sum  assessed  by  a  Jury  additional  to 
oomi)ensatlon  for  damages,  by  way  of  punish- 
ment for  wrongdoing,  is  termed  "smart  mon- 
ey," or  "exemplary,"  **vlndlctive,"  or  "puni- 
tive" damages.  J^'arrow  v.  Hoffecker  (Del.) 
79  AU.  920,  921,  7  Pennewill,  223. 

"Exemplary  damages"  can  never  be  re- 
covered for  anything  short  of  gross  negli- 
gence, and  where  the  negligence  of  a  motor- 
man,  resulting  in  a  collision  with  plaintiff,  was 
simply  failure  to  use  ordinary  care,  an  in- 
struction authorizing  recovery  of  exemplary- 
damages  was  erroneous.  Henderson  City  R» 
Oo.  V.  Lockett  (Ky.)  98  S.  W.  303,  304. 

"Exemplary  damages"  .are  In  no  case  a 
right  of  plaintiff,  but  are  assessed  at  the  dis- 
cretion of  the  jury  as  a  warning  to  other 
wrongdoers  and  for  the  purpose  of  punish- 
ment ;  and  where  a  wrongdoer  dies  before  an 
action  is  brought  to  trial,  and  the  action  sur- 
vives agaihst  his  personal  representative,  on- 
ly compensatory  damages  are  recoverable. 
Meighan  v.  Birmingham  Terminal  Co.,  51 
South.  775,  777,  165  Ala.  5»1  (citing  1  Sed«. 
Dam.  §  360  et  seq.). 

Damages  in  excess  of  full  compensation 
for  actual  injuries  are  variously  termed  "ex- 
emplary," punitive,  or  vindictive;  it  is  also 
called  smart  money.  In  an  action  for  a  vio- 
lent, unprovoked,  and  malicious  assault,  plain- 
tiff is  entitled  to  recover  punitive  damages. 
Hanna  v.  Sweeney,  62  Atl.  785,  78  Conn.  492, 
4  L.  R.  A.  (N.  B.)  907. 
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Compensatory    damages    dlstlnriilsliecl 

While  the  damages,  to  which  a  plaintiff 
may  become  entitled  in  an  action  of  tort,  to 
the  amount  of  his  expenses  In  litigation,  in 
addition  to  his  actual  damages,  are  in  tact 
and  in  effect  ^'compensatory  damages'*  and 
not  punitive,  they  are  in  practice  variously 
termed  "exemplary,"  **puhltive,"  "vindictive," 
or  "smart  money,"  and  in  an  action  for  per- 
sonal injuries,  in  which  plaintiff  was  entitled 
to  recover  such  additional  damages,  it  was 
not  error  to  refer  to  them  as  "exemplary." 
Hull  V.  Douglass,  64  AU.  351,  353,  79  Conn. 
28(5. 

The  term  ''exemplary  damages,"  as  used 
in  Comp.  Laws,  I  5398,  providing  that  one 
selling  intoxicating  liquor  to  a  minor  shall 
be  liable  for  both  actual  and  exemplary  dam- 
ages, does  not  mean  ''smart  money,"  but 
means  comi)ensatory  damages  for  wounded 
pride,  mortification,  injury  to  feelings,  mental 
anxiety  and  the  like.  Hink  v.  Sherman,  129 
N.  W.  TS2,  733,  IW  Mich.  352. 

Am  dam  agog 

See  Damage — Damages. 


liablo 

'^Exemplary  or  punitive  damages"  are 
awarded,  not  by  way  of  compensation  to  the 
safferer,  but  by  way  of  punishment  of  the 
offender,  and  as  a  warning  to  others,  and  can 
be  awarded  only  against  one  who  has  partici- 
pated in  the  offense.  Western  Union  TeL  Co. 
V.  Cashman,  132  Fed.  805,  807,  65  C.  C.  A. 
6U7. 

In  an  actton  against  railroad  companies, 
an  InBtraction  that,  if  the  acts  of  the  com- 
pany's agents  were  wanton  or  malicious,  the 
jury  would  be  Justified  in  adding  to  the  com- 
pensatory damages  such  an  additional  amount 
as  would  be  a  lesson  to  the  defendants  and 
prevent  a  repetition  of  such  conduct  or  what 
the  law  calls  "vindictive  damages"  or  "smart 
money"  was  erroneous,  since  the  defendants 
could  not  be  charged  with  punitive  damages 
for  the  illegal,  wanton,  or  oppressive  conduct 
of  their  servants,  unless  they  participated  in 
the  wrongful  act  either  expressly  or  implied- 
ly by  conduct  authorizing  or  approving  it 
either  before  or  after  it  was  committed. 
ShaUcross  v.  West  Jersey  &  S.  R.  Co.,  67  AtL 
931,  75  N.  J.  Law,  395. 

PnnitiTO  or  TindietiTe  aynonymoaa 

"Punitive,"  "vindictive,"  and  "exem- 
plary" damages  are  all  synonymous  terms. 
Hull  V.  Douglass,  64  Atl.  351,  353,  79  Conn. 
266 ;  Hanna  v.  Sweeney,  62  AU.  785,  78  Conn. 
492,  4  L.  R.  A.  (N.  S.)  907 ;  Farrow  v.  Ilof- 
fecker  (Del.)  79  Atl.  920,  921,  7  Pennewill, 
223. 

The  word  "punitive,"  as  used  in  the  stat- 
Dte  allowing  a  recovery  of  punitive  dam- 
ages for  an  assault  and  battery,  means  "ex- 
emplary." Punitive,  vindictive,  and  exem- 
plary damages  are  all  synonymous  terms. 
Doerhoefer  v.   Shewmaker,  97  S.  W.  7,  10, 


123    Ky.    646    (citing    (lilies    v.    Drake,    2 
Mete  [59  Ky.]  146,  74  Am.  Dec.  406). 

Smart  money  aynonymova 

"Exemplary,"  vindictive,  or  punitive 
damages  are  sometimes  called  "smart  mon- 
ey." Farrow  v.  Hoffecker  (Del.)  79  Atl.  920, 
921,  7  Pennewill,  223;  Hanna  v.  Sweeney, 
62  Ati.  785,  78  Conn.  492,  4  L.  R.  A.  (N.  S.) 
907 ;  Shallcross  v.  West  Jersey  &  S.  R.  Co., 
67  Atl.  931,  75  N.  J.  Law,  395;  Hull  v. 
Douglass,  64  Atl.  351,  353,  79  Conn.  266; 
Western  Union  Telegraph  Co.  v.  Reeves,  126 
Pac.  216,  219,  34  Okl.  468. 

In  actions  of  tort,  the  Jury,  in  addition 
to  the  sum  awarded  by  way  of  compensa- 
tion for  the  injury,  may  award  "exemplary, 
punitive,  or  vindictive  damages,"  sometimes 
called  "smart  money."  In  an  action  against 
a  master  to  recover  for  an  illegal  arrest 
caused  by  his  servant,  an  instruction  that 
the  Jury  had  the  power,  if  it  thought  proper, 
in  addition  to  compensatory  damages,  to 
award  punitive  damages,  without  further  in- 
structing them  that  defendant  was  not  lia- 
ble for  such  damages  unless  there  was  evi- 
dence that  the  acts  of  the  servant  were  wan- 
ton or  malicious,  and  that  the  master  wais 
implicated  with  the  servant  therein,  or  had 
authorized  or  ratified  such  acts,  was  erro- 
neous. Craven  v.  Bloomingdale,  64  N.  E.  169, 
171,  171  N.  Y.  439. 

EXEMPLIFICATION 

Webster  defines  "exemplification,"  when 
used  in  a  legal  sense,  to  mean:  "A  copy  or 
transcript  attested  to  be  correct  by  the  seal 
of  an  officer  having  custody  of  the  original." 
An  exemplification  of  a  will,  as  contemplated 
by  a  statute  declaring  that  the  "exemplifica- 
tions" of  wills  under  the  hand  of  the  Judge 
of  probate  shall  be  admissible  in  evidence, 
must  necessarily  mean  a  copy  of  the  will 
accompanied  by  a  certificate  of  the  pro- 
ceedings necessary  to  be  taken  in  order  to 
authorize  the  same  to  be  entered  of  record. 
This  is  especially  true  as  respects  the  order 
admitting  the  will  to  probate.  A  copy  of  a 
will  unaccompanied  by  any  of  the  means  of 
identification  to  render  it  competent  would 
not  be  admissible  in  a  trial  affecting  the  title 
to  land.  Plneland  Club  v.  Robert,  171  Fed. 
341,  344,  345,  96  C.  C.  A.  233. 

EXEMPLIFIED  COPY 

• 

"Exemplified  copy,"  as  used  in  the  stat- 
ute relating  to  records  and  Judicial  pro- 
ceedings of  other  states,  on  proceedings  to 
probate  wills  which  have  been  admitted  in 
another  state,  means  a  duplicate  or  tran- 
script of  the  records  or  proceedings  admit- 
ting such  will  to  probate,  duly  authenticated 
under  the  seal  of  that  court,  and  duly  cer- 
tified to  by  the  custodian  of  such  records 
and  proceedings.  In  re  Box's  Will,  106  N. 
W.  1063,  1065,  127  Wis.  264. 
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A  document  attested  by  the  clerk  of  a 
court  with  its  seal  and  the  certificate  of  its 
presiding  Judge,  and  called  an  "exemplified 
copy,"  which  means  a  true  copy,  is  compe- 
tent evidence  of  the  Judgment  described  in 
It,  under  Act  Cong.  May  26,  1790  (1  Stat 
122),  providing  a  mode  by  which  the  public 
acts,  records,  and  Judicial  proceedings  in 
each  state  shall  be  authenticated,  so  as  to 
take  effect  In  every  other  state,  though  It 
may  not  conform  to  the  mode  at  common 
law  or  in  the  state  where  the  Judgment  was 
rendered.  Taylor  v.  Carpenter,  23  Fed.  Ca& 
744,  746,  2  Woodb.  &  M.  1,  10  Law  Rep.  35. 

EXEMPT— EXEMPTION 

See  Not   Exempt;    Privileges   and   Im- 
munities. 
See,  also.  Privilege. 

"  'Exemption'  is  the  personal  privilege 
of  the  party  exempted,  with  which  no  one 
olse  has  any  concern."  The  exemption  of 
an  elector  from  service  upon  a  Jury  is  not  a 
disqualification,  but  a  personal  privilege 
which  he  may  waive,  and,  if  he  does  so,  the 
parties  have  no  ground  of  complaint  State 
V.  Stunkle,  21  Pac.  675,  676,  41  Kan.  456. 

A  contract  by  a  carrier,  limiting  its  lia- 
bility for  property  transported,  violated  In- 
terstate Commerce  Act.  §  20,  providing  that 
'  no  contract,  receipt,  rule,  or  regulation  shall 
exempt  any  common  carrier  from  liability 
for  loss,  damage,  or  injury  to  property 
therein  Imposed;  the  words  "exempt*'  and 
*'linilt"'  not  having  any  distinction  in  mean- 
ing in  this  connection.  To  limit  one's  lia- 
bility to  an  amount  less  than  he  would  be 
liable  for  except  for  the  contract  of  limita- 
tion Is  to  exempt  him  from  any  liability  in 
excess  of  the  amount  of  the  limitation. 
Greenwald  v.  Weir,  111  N.  Y.  Supp.  235,  238, 
59  Misc.  Rep.  431. 

"Limit"  and  "exempt"  are  words  of  syn- 
onymous meaning.  .Code  1887,  §  1296  (Va. 
Code  1904,  §  1294c,  subsec.  25),  providing 
that  no  agreement  by  a  carrier  for  "exemp- 
tion" from  liability  for  injury  or  loss  occa- 
sioned by  its  own  neglect  shall  be  valid, 
prohibits  not  only  contracts  exempting  the 
carrier  from  liability,  but  also  from  making 
contracts  limiting  liability.  Chesapeake  & 
O.  Ry.  Co.  V.  Beasley^  Couch  &  Co.,  52  S. 
E.  566,  569, 104  Va.  788,  3  L.  R.  A.  (N.  S.)  183. 

Public  Service  Commissions  Law,  pro- 
viding that  no  contract  shall  "exempt"  any 
carrier  from  any  liability  for  loss  to  freight 
from  the  time  of  its  delivery  for  transporta- 
tion until  received  at  its  destination  and  a 
reasonable  time  shall  have  elapsed  after  no- 
tice to  the  consignee  of  the  arrival  to  per- 
mit the  removal  thereof,  forming  a  part,  of 
article  2  of  the  act,  relating  to  railroads, 
street  railroads,  and  carriers,  when  consid- 
ered In  connection  with  section  25  of  the  ar- 
ticle   (page  903),  providing  that  the  provi- 


sions thereof  shall  apply  to  the  transporta- 
tion of  passengers,  freight,  or  property,  and 
to  any  .carrier  performing  such  service,  re- 
fers solely  to  carriage  of  freight,  as  dis- 
tinguished from  carriage  by  express,  and  a 
earlier  by  express  may  limit  its  liability  to  a 
specified  sum,  and  does  not  apply  to  a  con- 
tract limiting  liability,  since  the  word  "ex- 
empt," which  means  to  free,  to  clear,  to  be 
not  liable,  to  be  not  subject  to,  to  be  released 
from  liability,  is  not  synonymous  with  the 
word  "limit,"  which  means  that  which  cir- 
cumscribes or  confines,  a  restriction,  to  apply 
a  limit  to,  or  to  set  a  limit  for.  Baum  v. 
Long  Island  R.  R.,  108  N.  Y.  Supp.  1113, 
1120,  58  Misc.  Rep.  34. 

The  words  "exempted  from  attachment 
by  law,"  as  used  in  Pub.  St  1882,  c.  237,  ( 
13,  mean  exempt  by  statute.  In  re  Keach,  14 
R.  I.  571,  573. 

Under  Rev.  Laws  Mass.  c.  118,  f  73,  pro- 
viding that.  If  a  policy  of  life  insurance  is 
effected  in  favor  of  a  person  other  than  the 
Insured,  the  lawful  beneficiary  other  than 
himself  or  his  legal  representatives  shall  be 
entitled  to  the  proceeds  against  his  credi- 
tors and  representatives,  and  also  that  a 
policy  "made  payable  to  or  for  the  benefit  of 
a  married  woman  •  *  *  shall  inure  to 
her  separate  use  and  benefit  and  to  that  of 
her  children,"  a  policy  payable  to  the  insured 
at  the  end  of  20  years  if  living,  and  in  case 
of  his  prior  death  to  his  wife  if  living,  oth- 
erwise to  his  legal  representatives  or  as- 
signs, is  not  "exempt"  by  the  law  of  the  state 
within  the  meaning  of  Bankruptcy  Act  July 
1,  1898,  c.  541,  §«6a,  30  Stat  548,  but  on  the 
bankruptcy  of  the  insured  passes  to  his 
trustee,  under  section  70a(5),  as  property 
which  he  could  have  transferred.  In  re 
Loveland,  192  Fed.  1005,  1006. 

EXEMPTION  (From  Ezeovtion) 

See  Homestead    Exemption;    Imperfect 
Exemption;    Personal  Exemption. 

The  words  "exempt  from  execution,"  as 
used  in  Code  Civ.  Proc.  §  690,  subd.  18,  ex- 
empting all  moneys,  benefits,  privileges,  etc., 
growing  out  of  any  life  Insurance,  from  ex- 
ecution, means  exempt  from  any  execution, 
and  the  exemption  extends  to  the  beneficiary 
and  exempts  Insurance  money  received  by  a 
surviving  wife  from  liability  for  her  debts. 
Holmes  v.  Marshall,  79  Pac.  534,  535,  145 
Cal.  777,  69  L.  R.  A.  67,  104  Am.  St  Rep.  86, 
2  Ann.  Cas.  88. 

A  printing  press  and  materials  neces- 
sary for  the  exercise  of  the  trade  of  a  printer 
and  editor  are  "exempt"  from  seizure,  under 
Code  Prac.  art  644,  exempting  the  tools  and 
instruments  necessary  for  the  exercise  of  the 
trade  by  which  the  debtor  gains  a  living. 
Prather  v.  Bobo,  15  La.  Ann.  624,  525. 

Under  the  Constitution  and  statute  giv- 
ing an  "exemption  from  sale,*'  the  rights  un- 
der a  sale  are  to  be  determined  as  of  the 
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date  of  the  lien  under  which  the  sale  is 
made,  so  far  as  the  exemption  of  the  proper- 
ty Is  concerned.  If  a  lien  is  secured  on  prop- 
erty of  a  debtor  prior  to  judgment  or  sale, 
all  rights  at  the  sale  as  to  such  property  re- 
late back  to  the  creation  of  the  lien,  and,  If 
the  property  was  not  exempt  when  the  lien 
was  acquired,  no  changes  by  sale  thereafter 
i-an  inure  to  the  benefit  of  the  debtor.  Ma- 
hon  V.  Fansett,  115  N.  W.  79,  81,  17  N.  D. 
104. 

As  oontraot 

See  Contract 

EXEMPTION  (From  Taxation) 

A  statute  provides  that,  in  assessing 
bank  shares,  the  assessor  shall  allow  all  the 
deductions  and  "exemptions*'  granted  by  law 
from  the  value  of  other  taxable  property 
owned  by  individuals,  etc.  Held  that.  If  the 
intent  was  to  allow  the  valuation  of  the 
bank  stock  to  be  reduced  by  deducting  from 
the  assets  of  the  bank  such  securities  as 
were  exempt  from  taxation,  the  word  "ex- 
emptions" was  inappropriate.  Lipplncott  v. 
Lippincott,  66  Atl.  113,  114,  74  N.  J.  Law, 
439. 

« 

As  priTilege 

See  Privilege. 


The  character  of  "exempt  fireman**  es- 
tablished by  section  14  of  P.  L.  1889,  p.  19, 
as  amended  by  P.  L.  1890,  p.  44  (2  Gen.  St 
1895,  p.  1513,  §  198),  has  no  other  force  or 
office  than  the  fixing  of  the  necessary  qualifi- 
cations for  membership  in  associations  form- 
ed under  the  act,  and  cannot  of  itself  be  re- 
Ued  upon,  by  a  person  having  that  character, 
to  bring  him  within  the  protection  of  chapter 
212  of  Laws  of  1911  (p.  L.  p.  444).  Bowlby 
V.  Board  of  Chosen  Freeholders  of  Morris 
County,  86  Aa  229,  232,  83  N.  J.  Law,  346. 

EXERCISE 

See  Authority  Exercised  under  the  Unit- 
ed States;  Improvidently  Exercised; 
In  the  Exercise  of  Due  Care. 

EXERCISED  THE  BIGHT 

The  words  "exercised  the  right,"  In  Rev. 
Civ.  Code,  art  1991,  providing  that  creditors 
cannot  call  ^n  a  coheir  of  the  debtor  to  col- 
lect, when  the  debtor  has  not  exercised  the 
right,  are  in  the  past  tense,  and  do  not  mean 
that  the  most  incomplete  attempt  at  the  exer- 
cise of  the  right  is  to  be  taken  as  the  equiv- 
alent of  the  actual  exercise  expressed  in  the 
past  tense,  denoting  something  completely 
done  and  accomplished.  Champagne  v. 
Bloch  Bros.,  46  South.  207,  208,  121  La.  193. 

EXERCISING  ANT  POWER 

The  phrase  **exercise  or  attempt  to  exer- 
cise any  power,"  within  Code  1906,  c.  32,  § 
136,  relating  to  proceedings  against  corpo- 


rations, delinquent  as  to  license  taxes,  should 
be  read  as  if  it  said  "carry  on  the  business" 
of  the  corporation,  and  "doing  business,"  as 
found  in  such  statutes,  is  construed  as  not 
extending  to  the  mere  act  of  suits  in  respect 
to  contracts  made  or  rights  acquired  while 
the  corporation  had  power  to  do  business. 
Comstock  V.  J.  R.  Droney  Lumber  Co.,  71  S. 
E.  255,  256,  69  W.  Va.  100. 

EXERCISING       CORPORATE       FRAN- 
CHISE 

"Exerdsfng  corporate  franchises'*  and 
"carrying  on  business"  in  a  corporate  or 
organized  capacity  mean  the  same  thing,  un- 
der Laws  1896,  p.  859,  c.  908,  as  amended  by 
Laws  1901,  p.  297,  c.  118,  authorizing  an  an- 
nual state  tax  on  life  insurance  companies 
for  the  privilege  of  exercising  corporate  fran- 
chises or  for  carrying  on  business  in  their 
corjwrate  or  organl^sed  capacity  within  the 
state.  People  ex  rel.  Provident  Sav.  Life 
Assur.  Soc.  v.  Miller,  71  N.  B.  930,  932,  179 
N.  Y.  227. 

EXERCISING  SUPERINTENDENCE 

See  Superintendence. 

EXERTION 

See  Reasonable  Exertion. 

EXHAUSTED 

See  Debt  Incurred  after  Appropriation 
Exhausted. 

Specific  insurance  is  to  be  deemed  ex- 
hausted when  all  that  can  be  collected  has 
been  collected  for  a  loss  arising  from  any 
of  the  risks  so  insured  against.  A  fire  insur- 
ance policy  issued  by  the  A.  company  provid- 
ed that  the  insurance  should-  not  attach  un- 
til all  spedflc  insurance  was  exhausted.  In- 
sured also  had  other  Insurance  on  the  prop- 
erty destroyed,  and  other  property  under 
policies  containing  a  coinsurance  clause; 
some  providing  that  the  companies  should 
not  be  liable  for  a  greater  proportion  of  the 
loss  than  the  amount  of  the  policy  bore  to 
90  per  cent  of  the  value  of  the  property  in- 
sured, and  the  proportion ,  in  the  others  be- 
ing that  which  the  amount  of  the  policy  bore 
to  the  whole  value  of  the  property  insured. 
The  value  of  the  property  insured  exceeded 
the  amount  of  the  insurance,  and  only  a 
portion  of  the  losses  sustained  could  be  col- 
lected under  them.  The  A.  company  contend- 
ed that  inasmuch  as  the  policies  still  at- 
tached to  other  property,  and  the  companies 
insuring  them  would  be  liable  thereunder  to 
the  full  amount  Insured  for  other  losses  that 
might  occur,  the  insurance  had  not  been  ex- 
hausted. Held,  that  there  being  no  agreement 
that  the  policy  should  not  attach  until  the 
entire  amount  of  the  specific  insurance  had 
been  required  for  the  payment  of  losses,  the 
other  insurance  was  exhausted  within  the 
policy,  and  that  the  company  was  Uable  up 


EXISTING  INDEBTEDNESS 


394 


EXISTING  TENANCIES 


certification  by  the  comptroller  as  to  the 
fund  applicable  thereto,  and  chargeable  to 
and  payable  from  bonds  issued  for  a  term  of 
years  pursuant  to  autborlty  given  therefor 
prior  to  the  execution  of  the  contracts,  and 
payable  from  future  taxation,  is  an  "exist- 
ing indebtedness"  of  the  city  and  must  be 
included  in  determining  the  amount  of  its  in- 
debtedness within  Const,  art  8,  §  10.  Levy 
V.  McClellan,  89  N.  E.  569,  573,  196  N.  Y.  178. 

''Payments  falling  due  upon  the  rendition 
of  services  in  the  future,  though  fixed  by  the 
terms  of  an  existing  contract,  do  not  consti- 
tute 'existing  Indebtedness*  within  the  mean- 
ing of  Const,  art.  11,  {  3,  which  prohibits  any 
municipal  corporation  from  becoming  indebt- 
ed to  an  amount,  'including  existing  indebted- 
ness,* exceeding  5  per  centum  of  its  taxable 
property.**  Town  of  Vaughn  v.  Montreal,  102 
N.  W.  561,  124  Wis.  302  (citing  Stedman  v. 
aty  of  Berlin,  73  N.  W.  57,  97  Wis.  505; 
Herman  v.  City  of  Oconto,  86  N.  W.  681,  110 
Wis.  660). 

EXISTIHO  IHSURAirCE 

Where  a  carrier's  marine  policy  did  not 
cover  any  goods  or  merchandise  on  which 
there  should  be  any  existing  insurance  by  or 
on  account  of  the  owners  thereof,  the  term 
''existing  insurance"  Included  any  other  in- 
surance during  the  continuance  of  the  risk, 
which  was  valid  and  enforceable,  and  was 
not  limited  to  insurance  by  the  owner  exist- 
ing at  the  time  the  carrier's  policy  attached. 
I^high  Valley  B.  Co.  v.  Providence- Washing- 
ton Ins.  Co.,  167  Fed.  223,  225. 

EXISTING  I«AW 

The  term  "existing  law,**  as  used  in  Gen- 
eral Corporation  Law,  as  amended,  providing 
that  every  corporation  as  such  has  power, 
though  not  specified  in  the  law  under  which 
it  ifl  incorporated,  to  make  by-laws,  not  in- 
consistent with  any  "existing  law,"  for  the 
management  of  its  property,  regulation  of  its 
affairs,  etc.,  has  reference,  not  only  to  stat- 
utes, but  as  well  to  decisions  of  the  court  as 
to  what  powers  a  corporation  may  or  may 
not  possess,  where  the  subject  is  not  covered 
by  statutory  enactment.  Raub  v.  Gerken,  111 
N.  Y.  Supp.  319,  321,  127  App.  Div.  42. 

EXISTING  I«IAB£LITT 

The  liability  of  a  principal  to  indemnify 
a  surety  on  a  bond  is  an  "existing  liability 
at  the  time  the  bond  is  executed,"  within  the 
rule  that  a  conveyance  with  intent  to  de- 
fraud creditors  is  void  as  to  existing  obliga- 
tions. Graeber  v.  Sides,  66  S.  E.  600,  601, 
151  N.  C.  596. 

EXISTING  OBI^IGATIONS 

The  liability  of  a  principal  to  indemnify 
a  surety  on  a  bond  is  an  existing  liability  at 
the  time  the  bond  is  executed,  within  the 
rule  that  a  conveyance  with  intent  to  de- 
fraud creditors  is  void  as  to  existing  obliga- 


tions.   Graeber  y.  Sides,  66  S.  B.  600,  001, 
151  N.  C.  596. 

EXISTING  PERSOif 

A  child,  unborn  at  the  time  of  its  fa- 
ther's death  but  later  born  alive,  is  to  be 
considered  under  the  laws  of  this  state  as  an 
existing  person  at  the  time  of  its  father's 
death,  and  is  therefore  a  beneficiary  and  en- 
titled to  participate  in  any  damages  recover- 
ed in  an  action  brought  under  the  statute  for 
wrongfully  causing  the  death  of  the  father. 
Hemdon  v.  St.  Louis  &  S.  F.  R.  Co.  (Okl.) 
128  Pac.  727,  730. 

A  child  conceived,  but  not  yet  born,  is  to 
be  deemed  an  "existing  person,"  so  far  as 
may  be  necessary  for  its  interests  in  the 
event  of  its  subsequent  birth.  Where  a  child 
is  unborn,  and  its  existence  is  unknown  to 
the  defendant  in  an  action  by  its  mother  to 
recover  for  the  wrongful  death  of  her  hus- 
band, the  father  of  the  child,  at  the  time  the 
judgment  is  rendered  in  favor  of  the  widow 
or  other  heirs,  such  judgment  is  a  bar  to  a 
subsequent  action  by  such  unborn  child  to 
recover  for  its  father's  wrongful  death,  un- 
der Code  Civ.  Proc.  J  377,  authorizing  such 
action  to  be  brought  either  by  the  heirs  or 
personal  representatives  of  the  deceased,  not- 
withstanding Civ.  Code,  §  29,  piovlding  that 
an  unl)orn  child  is  deemed  to  be  in  existence, 
so  far  as  necessary  for  its  interests,  in  the 
event  of  its  subsequent  birth.  Daubert  v. 
Western  Meat  Co.,  73  Pac.  244,  245,  139  Cil. 
480,  96  Am.  St  Rep.  154. 

EXISTING  BIGHT  OF  WAT 

''Existing  right  of  way,"  as  used  in  St 
1892,  a  275,  abolishing  acquisition  of  a  right 
of  way  across  railroad  tracks  and  excepting 
from  its  provisions  "existing  rights  of  way," 
meant  rights  of  way  which,  at  the  time  of 
the  statute,  had  fully  ripened  into  a  right 
by  prescription  or  otherwise  and  did  not  in- 
clude rights,  the  adverse  use  of  which  had 
begun  before  passage  of  the  statute,  but 
which  had  not  ripened  into  title  at  the  time 
of  such  passage.  Simpson  v.  Boston  &  M.  R. 
R.,  57  N.  E.  674,  675,  176  Mass,  359. 

EXISTING  STBEET  RAIL  WATS 

The  New  Jersey  traction  companies  act 
of  March  14,  1893,  authorizing  companies  in- 
corporated thereunder  to  acquire  and  operate 
actually  existing  street  railways,  has  refer- 
ence to  street  railways  actually  existing  and 
operated  as  such,  and  is  not  limited  to  those 
operated  by  legal  authority.  Jersey  City  v. 
North  Jersey  St.  Ry.  Co.,  67  Atl.  113,  114, 
74  N.  J.  Law,  774. 

EXISTING  TENANCIES 

The  term  "existing  tenancies,"  subject  to 
which  a  deed  is  taken.  Includes  any  tenancy, 
so  as  to  prevent  an  action  for  breach  of  cove- 
nant of  warranty,  on  the  ground  of  its  being 
an  incumbrance,  where  the  grantee  had 
knowledge  of  it,  and  this  was  followed  by  an 
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attornment  and  apportionment  of  tbe  rent  at 
the  time  of  the  transfer.  Richardson  t. 
Brower,  127  Pac.  1008,  1099,  71  Wash.  192. 

EXISTING  TEBM  OF  OFFICE 

Section  2  of  the  amendment  to  the  Con- 
stitution, which  is  now  designated  as  article 
17,  providing  that  the  term  of  office  of  a  pro- 
bate Judge  shall  be  four  years,  is  not  retro- 
active. Terms  of  office  existing  at  and  be- 
fore the  adoption  of  the  amendment  are  not 
restricted  or  abolished;  but  "existing  terms 
of  office"  may  be  extended  by  the  General 
Assembly,  under  authority  of  section  2  of  the 
amendment,  so  as  to  effect  the  purpose  of 
section  1  of  the  amendment  "Existing 
terms  of  office,*'  as  used  in  such  amendment, 
means  terms  of  office  as  defined  by  the  Con- 
stitution and  acts  of  the  General  Assembly 
as  they  existed  at  the  time  of  the  proposal 
of  the  amendment  and  of  its  adoption.  The 
expression  does  not  apply  to  such  as  might 
be  elected  in  accordance  with  section  1  of  the 
amendment,  for  as  to  such  officers  the  provi- 
sions of  such  amendment  are  clearly  intend- 
ed to  be  self-executing.  State  ex  rel.  Pardee 
V.  Pattison,  76  N.  E.  946,  948,  73  Ohio  St 
905. 

EXPANDED  METAL 

"Expanded  metal"  may  be  generally  de- 
scribed as  metal  openwork,  held  together  by 
uncut  portions  of  the  metal,  and  constructed 
by  making  cuts  or  slashes  in  metal  and  then 
opening  them  so  as  to  form  a  series  of 
meshes  or  latticework.  In  Its  simplest  form, 
sheet  metal  may  be  expanded  by  making  a 
series  of  cuts  or  slits  in  the  metal  in  such 
relation  to  each  other  as  to  break  Joints,  so 
that  the  metal,  when  opened  or  stretched, 
will  present  an  open  mesh  appearance.  It 
may  be  likened  to  the  familiar  woven  wire 
openwork  construction,  except  that  the  metal 
is  held  together  by  uncut  iwrtlons  thereof, 
uniting  the  strands,  and  the  whole  forms  a 
.^lid  place.  Expanded  Metal  Co.  v.  Brad- 
ford, 29  Sup.  Ct  652,  214  U.  S.  366,  53  L.  Ed. 
1034. 

EXPANSION  TANK 

An  "expansion  tank,"  in  connection  with 
a  railway  car-heating  apparatus,  ''is  a  vessel 
to  maintain  a  reserve  supply  of  water  in  con- 
stant communication  with  both  branches  of 
the  circulating  system,  and  it  should  have  a 
safety  valve  and  means  for  filling  the  system 
with  water."  Safety  Car  Heating  &  Light- 
ing Co.  V.  Consolidated  Car  Heating  Co.,  160 
Fed.  476,  481. 

EXPATRIATE 

"'Expatriation'  included  not  simply  the 
leaving  of  one's  native  country,  but  the  be- 
coming naturalized  in  the  country  adopted 
as  a  future  residence."    United   States  ▼. 


Wong  Kim  Ark,  18  Sup.  Ct  456^  481»  169  U. 
S.  649,  42  L.  Ed.  890. 

EXPECT 

See  Reasonably  Expected. 

"A  statement  made  by  one  person  to  an- 
other that  he  'expects*  to  do  a  certain  act 
is  a  very  different  thing  from  making  an  ab- 
solute promise  or  guaranty  that  he  will  per- 
form such  act  To  expect  to  do  a  thing  sim- 
ply means  to  look  forward  to  doing  it  with 
the  anticipation,  or  belief,  of  its  accomplish- 
ment The  giving  of  information  by  a  rail- 
road company  to  a  shipper  as  to  what  is  the 
schedule  of  a  particular  train,  with  the  state- 
ment that  the  company  'expects'  to  maintain 
such  schedule,  is  not  the  making  of  any  prom- 
ise other  than  to  perform  the  duty  with  re- 
spect to  such  schedule  which  the  law  already 
imposes."  Atlantic  Coast  line  R.  Co,  v. 
WeUs,  60  S.  E.  170, 171, 130  Ga.  55. 

Where  plaintiff  wrote  defendant  railroad 
that  he  had  a  claim  against  defendant's  con- 
tractor, and  that  he  would  proceed  to  collect 
the  same  if  defendant  did  not  settle  the  ac- 
count, the  words  ''expects  to  settle  all  bills," 
in  a  letter  from  defendant  that  the  railroad 
company  "expects  to  settle  all  bills"  of  the 
contractor,  did  not  necessarily  mean  payment 
Cleveland,  C,  C.  &  St  L.  tcy.  Co.  v.  Shea, 
91  N.  E.  1081, 1083, 174  Ind.  303. 

In  a  letter  to  the  representative  of  a  de- 
ceased creditor,  a  discharged  bankrupt  wrote: 
"I  have  paid  quite  a  few  of  the  old  losses,  ex- 
pect to  pay  more,  and  the  next  one  shall  be  to 
the  family  of  my  departed  friend."  And  in 
another  letter  he  held  his  promise  to  the 
creditor  good,  but  did  not  know  wh«i  he 
could  do  what  he  wanted  to  do.  Held,  that 
"expect  to  pay"  was  nothing  more  than  a  mere 
desire  or  intention  to  pay,  and  that  the  lan- 
guage wag  insufiicient  to  revive  the  debt. 
Coe  V.  Rosene,  118  Pac.  881,  882,  66  Wash.  73, 
38  li.  R.  A.  (N.  S.)  577,  Ann.  Cas.  1913C,  741. 

EXPEGTANOT 

See  Probable  Expectancy. 
See,  also,  Expectant  Estate. 

An  "expectancy"  is  an  inchoate  gift. 
Searcy  v.  Kelly  (Tex.)  98  S.  W.  1080,  1085. 

An  expectancy  or  hope  is  defined  as  *'a 
mere  hope  unfounded  in  any  limitation,  pos- 
session, trust,  or  legal  act  whatever,  such  as 
the  hope  which  an  heir  apparent  has  of  suc- 
ceeding to  the  ancestor's  estate.  This  is 
sometimes  said  to  be  a  bare  or  mere  possi- 
bility. It  is  a  possibility,  in  the  popular 
sense  of  the  term.  But  it  is  less  than  a  pos- 
sibility in  the  specific  sense  of  the  term  'pos- 
sibility'; for  it  is  no  right  at  all,  in  con- 
templation of  law,  even  by  possibility,  be- 
cause in  the  case  of  a  mere  expectancy  noth- 
ing has  been  done  to  create  an  obligation  in 
any  event,  and  where  there  has  been  no  ob- 
ligation there  can  be  no  right,  for  right  and 
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obligation  are  correlative  terms.**    McDonald 
V.  Bayard  Sav.  Bank,  98  N.  W.  1025,  1026, 

123  Iowa,  413  (qnoUng  2  Feame,  Remainders, 
p.  23) ;    ElUott  V.  Leslie,  99  S.  W.  619,  621, 

124  Ky.  553,  124  Am.  St.  Rep.  418  (quoting 
and  adopting  definition  In  2  ^eame,  Rem.  23). 

The  interest  of  a  beneficiary  In  an  insur- 
ance policy,  reserving  the  right  to  change  the 
beneficiary  or  assign  the  policy,  has  been 
defined  as  an  "expectancy"  or  *'an  Inchoate  or 
unexecuted  gift,  revocable  at  any  moment  by 
the  donor  and  remaining  wholly  within  his 
control."  McNeUl  v.  Chlnn,  101  S.  W.  465, 
467,  45  Tex.  dv.  App.  551  (cltng  Coleman  v. 
Anderson,  86  S.  W,  730,  98  Tex.  676). 

As  property 

See  Property. 

EXPEGTANCT  OF  I«IFE 

The  term  "expectancy  of  life"  expresses 
accurately  the  time  which  a  healthy  person 
may  live,  as  shown  by  the  mortality  tables. 
Belmer  v.  Boyne  City  Tanning  Co.,  125  N.  W. 
TM,  729, 160  Mich.  669. 

EXPECTANT  ESTATE 

Any  interest  in  remainder,  whether  ab- 
solutely vested  or  vested  subject  to  being  di- 
vested or  contingent,  is  an  ''expectancy.** 
Anticipations  not  coupled  with  a  legal  in- 
terest are  not  deemed  "expectant  estates." 
Robinson  v.  New  York  Life  Ins.  &  Trust  Co., 
133  N.  Y.  S.  257,  262,  75  Misc.  Rep.  361. 

Where  the  share  of  testatrix,  in  a  portion 
of  an  estate,  was  being  held  by  the  executors 
by  her  permission,  subject  only  to  a  burden 
imposed  by  her  own  act,  in  determining  the 
validity  of  a  gift  of  this  fund  the  rule  regard- 
ing the  transfer  of  *'exi>ectancies"  did  not 
apply.  Hobart's  Adm'r  v.  Vail,  66  Ati.  820, 
824,  80  Vt  152. 

The  Interest  of  a  contingent  remainder 
is  not  an  "expectancy."  McDonald  v.  Bayard 
Sav.  Bank,  98  N.  W.  1025, 1026, 123  Iowa,  413. 

"Estates,  as  respects  the  time  of  their 
enjoyment,  are  divided  into  'estates  in  -pos- 
session'  and  'estates  in  expectancy.'  An  es- 
tate which  entitled  the  owner  to  immediate 
possession  of  the  property  Is  an  'estate  in 
possession/  An  estate  in  which  thft  right  of 
possession  is  postponed  to  a  future  time  Is  an 
'estate  in  expectancy.'"  In  re  Perry,  96  N. 
Y.  Supp.  879,  884,  48  Misc  Rep.  285  (quoting 
Real  Property  Law,  |  25). 

Under  1  Rev.  St.  (1st  Ed.)  p.  726,  pt  2, 
c.  1,  tit  2,  I  40,  providing  that  when,  in  con- 
sequence of  the  valid  limitation  of  an  ex- 
pectant estate,  there  shall  be  a  valid  suspen- 
sion of  the  power  of  alienation  or  of  owner- 
ship, during  the  continuance  of  which  the 
rents  and  profits  shall  be  undisposed  of,  and 
no  valid  direction  for  their  accumulation  giv- 
en, they  shall  belong  to  the  persons  presump- 
tively entitled  to  the  next  eventual  estate, 
page  773,  §  2,  making  this  rule  applicable  to 
future  estates  in  personal  property,  and  page 


773,  f  8,  defining  an  "estate  in  expectancy** 
as  where  the  right  to  the  possession  is  post* 
poned  to  a  future  period,  where  a  testator 
provided  for  certain  annual  payments  to  his 
widow  and  niece,  with  remainder,  on  the  wid- 
ow's death,  to  certain  charitable  institutions, 
there  was  a  valid  limitation  of  an  expectant 
estate  and  a  suspension  of  the  absolute  own- 
ership entitling  the  charitable  institutions  to 
any  undisposed  of  income.  Matter  of  Har- 
teau,  110  N.  Y.  Supp.  59,  62,  125  App.  Dlv. 
710. 

"At  common  law  estates  In  real  prop- 
erty, with  respect  to  tlie  time  of  their  en- 
joyment, were  either  in  'possession'  or  'ex- 
pectancy.' The  person  'who  had  the  present 
enjoyment  of  that  out  of  which  the  enjoy- 
ment arose  had  an  estate  in  possession.  The 
person  whose  enjoyment  was  postponed  had 
an  'estate  In  expectancy,'  which,  however, 
was  created  at  the  same  time  as  that  upon 
which  it  was  expectant.  Expectant  estates 
were  either  in  remainder,  limited  to  take 
effect  and  to  be  enjoyed  after  the  particular 
estate,  or  in  reversion;  the  residue  of  the 
estate  left  in  the  grantor  or  his  heirs  to 
commence  in  possession  after  the  determina- 
tion of  the  particular  estate."  State  ex  reL 
Tozer  v.  Probate  Court  of  Washington  Coun- 
ty, 113  N.  W.  888,  893,  102  Minn.  268. 

Personal  Property  Law,  (  23,  provides 
that,  upon  the  written  consent  of  all  the 
persons  beneficially  interested  in  a  trust  in 
personal  property,  the  creator  of  the  trust 
may  revoke  it.  Section  11  provides  that  the 
same  rule  w^hlch  regulates  future  estates  in 
land  is  applicable  to  future  estates  in  per- 
sonal property.  Real  Property  Law,  {{  35, 
36,  provide  that  an  estate  in  which  the  right 
of  possession  is  postponed  to  a  future  time 
is  an  estate  in  expectancy,  and  that  all  ex- 
pectant estates  except  such  as  are  enumerat- 
ed in  this  article  are  abolished,  and  expect- 
ant estates  are  divided  into  future  estates 
and  reversions.  Section  59  provides  that  an 
expectant  estate  is  descendible,  devisable, 
and  alienable  in  the  same  manner  as  an  es- 
tate in  possession.  A  trust  deed  provided 
that  the  settlor  should  receive  the  income 
from  the  t^ust  fund  for  life,  and,  if  he  left 
surviving  a  wife  and  children,  the  fund 
should  be  divided  equally  between  them,  but 
that,  if  the  settlor  died  without  wife  or  chil- 
dren or  issue  of  children  surviving,  the  in- 
come should  be  paid  to  the  settlor's  mother 
and  brother  during  her  life  and  upon  her 
death  the  whole  to  the  brother,  or,  if  either 
the  mother  or  brother  died  before  the  death 
of  the  settlor,  the  income  should  be  paid  to 
the  survivor  during  life,  and  upon  termina- 
tion of  the  trust  the  trustee  should  pay  over 
the  principal  fund  to  such  persons  as  at  said 
time  might  be  the  settlor's  next  of  kin  on 
his  father's  side.  Held,  that  a  brother  and 
nephew  of  the  settlor's  deceased  father  did 
not,  during  the  lifetime  of  the  settlor,  posseag 
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an  estate  in  ''expectancy"  within  the  mean- 
ing of  section  59,  since  it  was  uncertain  that 
they  were  the  persons  who  would  ultimately 
take  the  estate,  nor  were  they  "beneficially 
interested"  in  the  estate  within  the  meaning 
of  section  23,  as  their  interest  was  not  de* 
visable,  descendible,  or  alienable,  and  hence 
the  settlor  conld  revoke  the  tmst  without 
their  consent.  Robinson  ▼.  New  York  Life 
Ins.  &  Tmst  Co.,  133  N.  Y.  Supp.  257,  261, 
75  Misc.  Kep.  36L 


'*In  England,  the  words  'expectant  hdr' 
originally  meant  just  what  the  expression 
naturally  signifies,  an  heir  expecting  an  In- 
heritance through  intestacy  or  devise.  The 
doctrine  of  'expectant  heir*  amounted  to 
nothing  more  than  this:  That  a  person 
should  not,  at  common  law,  sell  that  which 
did  not  belong  to  him,  either  in  possession 
or  by  vested  right,  but  which  he  hoped  might 
be  acquired  either  certainly  or  contingently 
In  the  future."  McAdams  v.  Bailey,  82  N. 
E.  1057,  1062,  169  Ind.  518,  13  L.  R.  A.  (N. 
S.)  1003,  124  Am.  St  Rep.  240  (quoting  from 
Whelen  v.  Phillips,  25  Ati.  44,  151  Pa.  312). 


See  Wish  and  Expectation. 

The  term  "expectation,"  as  used  in 
Hurd's  Rev.  St  1901,  c.  120,  f  366,  imposing 
a  tax  on  the  transfer  of  property  by  will, 
where  one  becomes  beneficially  entitled  in 
possession  or  expectation  to  any  property  or 
income  thereof,  is  used  "not  ta  denote  an 
expectation  of  becoming  vested  both  with 
the  title  and  the  possession  where  neither  is 
now  vested  but  to  denote  a  condition  where 
the  title  is  vested  and  the  x>ossession  Is  de- 
ferred. The  term  *ln  expectation*  is  used  in 
contradistinction  to  'in  possession.*  Both 
contemplate  a  title  vested  and  indefeasible; 
but  in  one  instance  the  right  of  enjoyment 
is  Immediate  'in  possession,*  in  the  other  it 
is  postponed  'in  expectation.'  As  used  in 
this  statute,  these  words  last  quoted  refer 
to  the  future  possession  of  an  estate  now 
Tested,  and  which  is  subject  to  the  immedi- 
ate enjoyment  of  another.*'  People  v.  Mc- 
Cormick,  70  N.  E.  350,  353,  208  IlL  437,  64 
U  R.  A.  775. 

EXPEDIENTE 

"Expediente,"  In  Mexican  law,  means 
all  the  papers  or  documents  constituting  a 
grant  or  title  to  land  from  government  Van- 
derslice  v.  Hanks,  3  Cah  27,  38. 

EXPEDITION 

See  Military  Expedition* 

EXPEDITIOUSLY 

See  Immediately  and  Expeditiously. 


EXPEL 

The  word  "expel"  ordinarily  means  to 
drive  or  force  out  or  reject  Aaron  v.  Ward, 
121  N.  Y.  Supp.  673,  676,  136  App.  Div.  818. 

EXPENDITURE 

See  Extraordinary  Expenditures. 

EXPENDITXTBES  ACTUALIST  MADE 

Under  a  contract  stipulating  that  plain- 
tiff guaranteed  the  amount  of  expenditures 
actually  made  by  it  on  contracts  assumed 
by  defendant  without  deducting  the  moneys 
received  on  account  of  contracts  designating 
a  sum  which  defendant  agreed  to  pay  to 
plaintiff,  the  phrase  the  "amount  of  expendi- 
tures actually  made"  included  not  only  the 
expenditures  actually  made  by  plaintiff  in 
part  performance  of  the  contract  but  also 
those  made  by  it  in  procuring  them.  Berlin 
Iron  Bridge  Co.  v.  American  Bridge  Co.,  55 
Ati.  573,  576,  76  CJonn.  L 

EXPENSES 

See  Actual  Expense;  Actual  Traveling 
Expenses;  At  the  Expense  of  the  Mu- 
nicipal Treasury ;  Contingent  Expens- 
es; Costs  and  Expenses;  Current  Ex- 
penses ;  Family  £2xpense;  Funeral  Ex- 
penses; Necessary  Expenses;  Neces- 
sary Traveling  Expenses;  Operating 
Expenses;  Ordinary  Expenses;  Proper 
and  Legal  Expenses;  Put  to  Expense; 
Salvage  Expenses;  Testamentary  Ex- 
pense; Whole  Expense. 

All  expenses,  see  All. 

As  costs,  see  Costs. 

Other  expenses,  see  Other. 

See,  also.  Fees. 

Of  adn&inlstratioii 

Where  a  stimulation  provided  that  ex- 
penses of  administration  should  be  borne 
by  the  life  tenant,  it  did  not  include  costs 
of  an  accounting  contested  only  by  the  re- 
maindermen. In  re  Brower,  130  N.  Y.  Supp. 
191,  193,  194,  71  Misc.  Rep.  398. 

A  claim  for  legal  services  In  the  settle- 
ment of  the  estate  of  a  decedent  Is  a  claim 
of  the  second  class,  within  Mills'  Ann.  St  § 
4780,  dividing  demands  against  decedents  in- 
to four  classes,  and  providing  that  expenses 
of  administration  shall  be  included  in  the  sec- 
ond class,  and  the  provision  of  the  section  re- 
quiring claims  to  be  filed  within  the  specified 
time  applies  only  to  the  claims  of  the  fourth 
class.  United  States  Fidelity  &  Guaranty 
Co.  V.  People,  98  Pac.  828,  «34,  44  Colo.  557. 

For  oare  of  slok  person 

''Given  its  plainest  and  most  obvious 
meaning,  the  phrase  'expenses  for  the  care'  of 
a  sick  person  means  only  such  expenses  as 
pertain  to  attendance,  nursing,  board,  and 
treatment,  and  not  to  the  expense  of  erecting 
land  furnishing  a   building  in   which  such 


EXPENSES 


898 


EXPENSES 


care  is  furnished."    L.  H.  Kurtz  CJo.  v.  Polk 
County,  109  N.  W.  612,  613,  136  Iowa,  419. 

Gavsed  hj  contempt 

The  term  "expenses,"  as  used  in  a  stat- 
ute providing  that,  if  actual  loss  to  a  party 
in  an  action  is  caused  by  contempt,  the 
court,  in  addition  to  fine  or  imprisonment, 
may  order  payment  to  the  party  agreed  of  a 
sum  sufficient  to  indemnify  him  and  to  satis- 
fy his  "costs  and  expenses,"  is  intended  to 
include  something  more  than  the  costs  and 
dLsbursements  allowed  by  statute  to  the  pre- 
vailing party  in  ordinary  civil  actions,  and 
may  include  such  reasonable  attorneys*  fees 
as  the  relator  may  have  paid  or  obligated 
himself  to  pay  counsel  in  order  to  obtain  the 
benefit  of  the  order  which  the  defendant 
has  violated.  Davidson  v.  Munsey,  80  Pac. 
743,  745,  29  Utah,  181. 

Of  collection 

The  cost  of  suit  is  a  part  of  the  "expense 
of  collection,"  within  Laws  1899,  p.  177,  c- 
109,  providing  that  a  decree  rendered  in  a 
suit  for  the  settlement  of  an  indebtedness  due 
from  one  county  to  another  shall  be  enforc- 
ed by  an  annual  tax  levy  to  pay  the  decree, 
interest,  and  expense  of  collection.  State  ex 
rel.  Chicot  County  v.  Desha  County,  99  S.  W. 
1108,  1109,  82  Ark.  360. 

Of  completion  of  work 

In  a  provision  in  a  contract  between  a 
building  contractor  and  a  subcontractor  that, 
in  case  the  subcontractor  should  fail  to  car- 
ry on  the  work  and  the  owner  should  be 
obliged  to  complete  it,  the  expenses  incurred 
by  the  owner,  and  to  be  deducted  from  the 
contract  price,  should  be  audited  and  certi- 
fied by  the  architect,,  the  "expenses"  provid- 
ed for  included  a  commission  allowed  the 
contractor  for  his  services  in  making  the  ar- 
rangements and  supervising  the  carrying  on 
of  the  work  after  default  of  the  subcon- 
tractor. WTiite  V.  Abbott,  74  N.  E.  305,  306, 
188  Mass.  99. 

Of  condemnation 

The  provisions  of  Laws  1905,  p.  2027,  c- 
724,  as  supplemented  by  Laws  1905,  p.  2051, 
c.  725,  for  allowance  of  expenses  and  dis- 
bursements, including  witness  and  counsel 
fees,  constitute  "just  compensation,"  so  far 
as  the  landowner's  necessary  expenses  are 
concerned ;  the  term  "expenses"  covering  any 
necessary  expense,  except  those  items  other- 
wise provided  for  in  the  statute.  In  re 
Board  of  Water  Supply  of  City  of  New  York, 
116  N.  Y.  Supp.  642,  645,  62  Misc.  Rep.  326. 

Laws  1905,  p.  2027,  c  724,  as  amended, 
being  an  act  to  provide  for  an  additional 
supply  of  water  for  the  city  of  New  York, 
provides,  by  section  32  and  section  13  as 
amended,  that  in  proceedings  by  the  city 
to  procure  land  an  allowance  shall  be  made 
to  parties  of  "expenses  and  disbursements, 
Including  reasonable  comi^nsation  for  wit- 
nesses," and  for  allowances  for  counsel  fees 


not  exceeding  the  limits  prescribed  by  Code 
Civ.  Proc.  i  3253.  Held,  that  the  words  "ex- 
penses and  disbursements"  provided  for 
costs;  and  hence  the  general  statute  (Code 
Civ.  Proc.  §  3240)  authorizing  the  court,  in  its 
discretion,  to  allow  in  a  special  proceeding 
the  costs  of  an  action,  is  not  applicable,  and 
the  statutory  costs  cannot  be  allowed.  In 
re  Board  of  Water  Supply  of  City  of  New 
York,  116  N.  Y.  Supp.  640,  642,  62  Misc.  Rep. 
324. 

Of  eonrt 

The  term  "expenses  of  court"  does  not 
include  the  salaries  of  the  Judges  of  the  su- 
perior courts.  Clark  v.  Hammond,  68  S.  B. 
600,  603,  134  Ga.  792. 

Any  expense  lawfully  incurred  is  an  ex- 
pense of  holding  court  Expenses  of  a  com- 
mittee of  citizens  of  a  creditor  appointed 
by  a  grand  Jury  to  inspect  and  examine  the 
offices,  papers,  books,  and  records  of  county 
officers,  and  to  make  a  full  and  complete 
report  of  the  result  of  such  investigation  to 
the  next  succeeding  grand  Jury,  are  exi)ens- 
es  of  the  court,  the  grand  Jury  being  a  com- 
ponent part  of  the  court  Chatham  County 
V.  Gaudry,  47  S.  E.  634,  635,  120  Ga.  121. 

Const,  art  6,  i  1,  par.  1,  provides  that  tiie 
Judicial  powers  of  the  state  shall  be  vested 
In  a  supreme  court,  superior  courts,  courts 
of  ordinary,  Justices  of  the  peace,  commis- 
sioned notaries  public,  and  sucli  other  courts 
as  may  be  established  by  law.  Paragraph 
5,  providing  for  writs  of  error,  declares 
that  they  piay  be  taken  from  the  superior 
court  and  from  the  city  courts  of  At- 
lanta and  Savannah  and  such  other  city 
courts  as  may  be  established  in  other  cities. 
Held,  that  the  power  to  create  local  city 
courts  is  recognized,  and  city  courts  being 
in  existence  at  the  adoption  of  the  Consti- 
tution, and  salaries  of  the  Judges  being  paid 
by  local  taxation,  the  recognition  of  such 
courts  embraces  the  recognition  of  the  organ- 
ization thereof  and  manner  of  payment  of 
the  Judges'  salaries,  which  are  "expenses  of 
court,"  within  Const  art  7,  i  6,  par.  2  (Civ. 
Code,  i  5892),  providing  that  the  General  As- 
sembly shall  not  have  power  to  delegate  to 
any  county  the  right  to  levy  a  tax  except 
for  expenses  of  court,  etc.,  so  that  Acts  lOcis, 
p.  100,  providing  for  levy  of  a  county  tax 
for  payment  of  the  salary  of  a  dty  court 
Judge,  is  not  violative  of  article  7,  §  6,  par.  2. 
Clark  V.  Eve,  68  S.  E.  598,  134  Ga.  788. 

Of  drainage  proeeedin^s 

Fees  for  the  services  of  attorneys  and 
counsel  to  drainage  conmiisioners  in  drafting 
necessary  legal  papers  and  counseling  them 
of  the  manner  of  discharging  their  duties 
in  constructing  drains  under  the  drainage 
law  constituted  "expenses,"  which  the  com- 
missioners were  entitled  to  include  in  an  as- 
sessment on  property  benefited.  In  re  Tur- 
rell,  117  N.  Y.  Supp.  764,  769,  63  Misc.  Rep. 
502. 
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Of  iLealtk  olBoer 

The  word  "expenses,"  in  the  provision 
of  the  act  of  1898  (section  2522  Gen.  St.  190^ 
that  the  necessary  expenses  of  the  town  health 
officer  shall  be  paid  by  the  town  treasurer 
upon  the  approval  of  his  bill  by  the  county 
health  officer,  means  something  due  the 
health  officer.  Keefe  v.  Town  of  Union,  56 
AtL  571,  574,  76  Conn.  160  (citing  Heubleln  v. 
New  Haven,  54  Atl.  298,  75  Conn.  545,  547). 

Of  lesal  proceeding 

An  agreement  between  two  parties  to 
share  In  paying  the  "cost  and  expense"  of 
a  salt  against  one  of  the  parties  Includes 
the  costs  taxed  against  such  party  as  a  part 
of  the  ''expense"  of  the  suit  Provident 
Chemical  Works  v.  Hygienic  Chemical  Co., 
170  Fed.  523,  525. 

An  indemnity  insurance  policy  stipulat- 
ing that  insurer's  liability  for  loss  to  Insur- 
ed is  limited  to  $5,000,  that  insurer  will  pay 
the  "expenses  of  litigation"  in  addition  to 
such  sum ;  that,  if  any  suit  is  brought  against 
Insured,  Insurer  will,  at  its  own  cost,  defend 
the  suit,  unless  it  shall  elect  to  pay  insured 
the  indemnity  fixed,  and  that  insured,  when 
requested  by  Insurer,  shall  aid  in  effecting 
settlements,  but  shall  not  voluntarily  assume 
any  liability  or  interfere  in  any  negotiatious 
for  settlement  or  incur  any  expense  except 
at  his  own  cost  without  the  consent  of  in- 
surer previously  given,  binds  insurer  to  pay 
$5,000  and,  in  addition  thereto,  the  expense 
that  Insured  has  been  put  to  by  litigation  re- 
quired by  insurer,  including  costs,  damages, 
and  Interest  on  $5,000,  though,  as  between 
insurer  and  insured,  the  liability  does  not  at- 
tach until  insured  has  suffered  some  loss; 
the  phrase  "expenses  of  litigation"  not  be- 
ing confined  to  the  payment  of  attorney's 
fees,  obtaining  witnesses'  testimony,  securing 
bonds,  and  other  like  expenses  incident  to 
sudi  class  of  actions,  i^tna  Life  Ins.  Ca  v. 
Bowling  Green  Gaslight  Co.,  150  S.  W.  994, 
095,  150  Ky.  732,  43  L.  R.  A.   (N.  S.)   1128. 

Of  medieal  attendance 

In  a  personal  injury  action,  where  plain- 
tiff claimed  damages  for  medical  and  nurse 
hire,  a  question  to  him  as  to  what  expenses 
he  was  put  to  by  the  injuries  for  medical 
attendance,  medicines,  etc.,  was  not  objec- 
tionable as  requiring  testimony  of  anything 
but  actual  expenditures,  within  the  rule  for- 
bidding evidence  of  liability  incurred,  but 
not  discharged,  under  an  allegation  of  pay- 
ment; "expense"  meaning  the  laying  out  or 
expending  of  money  or  other  resources. 
Klmlc  V.  San  Jose-Los  Gatos  Interurban  Ry. 
Co.,  104  Paa  312,  313,  156  CaL  273. 

Where,  in  an  action  for  injuries,  plaintiff 
alleged  that  he  had  been  put  to  great  ex- 
pense for  medical  attendance  and  nursing, 
and  for  the  purchase  of  drugs  and  medicine, 
to  the  amount  of  $400,  the  words  "put  to 
expense"  meant  *'had  incurred  or  been  com- 


pelled to  incur  expense,"  the  word  "expense** 
meaning  not  only  the  cost  of  contemplated 
services  and  materials,  but  also  the  charges 
for  such  as  have  been  performed  or  furnish- 
ed, whether  paid  or  not,  and  hence  plaintiff 
was  not  limited,  to  recovering  "expenses 
paid,"  but  was  entitled  to  recover  for  ex- 
penses Incurred.  Booker  v.  Southwest  Mis- 
souri R,  Co.,  128  S.  W.  1012,  1018,  144  Mo. 
App.  273. 

Of  mortsase  sale 

Where  a  note  was  given  in  payment  of 
land,  conditioned  to  be  paid  if  M.'s  mortgage 
on  the  land  .was  paid  or  caused  to  be  paid 
by  M.,  but  if  M.  failed  to  do  so,  and  T.,  the 
maker  of  the  note,  was  put  to  expense  to 
protect  himself,  such  "expense"  should  be  de- 
ducted from  the  notes,  and  M.  had  also  exe- 
cuted a  deed  of  trust  on  another  tract  as  a 
protection  against  liability  on  the  mortgage, 
any  excess  in  value  of  the  other  tract  above 
what  T.,  who  purchased  at  the  trustee's  sale, 
gave  for  it  could  not  be  considered  to  de- 
crease the  amount  of  his  expense  in  protect- 
ing himself  from  the  mortgage,  which  he 
paid.  Heard  v.  Thrasher  (Tex.)  71  S.  W.  803, 
811. 

Of  munlolpal  treaenry 

Under  Acts  1900,  p.  153,  c.  119,  providing 
a  scheme  for  working  public  roads,  requir- 
ing all  persons  to  work  on  the  roads  or  pay 
a  commutation  tax  and  an  ad  valorem  tax 
on  property,  that  the  commutation  tax  shall 
be  turned  over  to  the  treasurer  of  the  munici- 
pality, but  that  the  ad  valorem  tax  shall  be 
treated  as  a  general  road  fund  for  use  any- 
where in  the  county,  except  that  taxes  so 
collected  on  property  within  a  municipality, 
the  streets  of  which  are  worked  at  the  ex- 
pense of  the  municipal  treasury,  shall  be  di- 
vided betwe^i  the  county  road  fund  and 
the  municipal  street  fund,  the  streets  of  a 
municipality  are  worked  "at  the  expense  of 
the  municipal  treasury"  only  when  they  are 
so  worked  with  money  collected  by  taxation, 
and  they  are  not  worked  at  the  expense 
of  the  municipal  treasury  when  they  are 
worked  with  funds  made  up  of  commutation 
taxes  collected  under  an  ordinance,  fines 
imposed  on  street  delinquents  and  for  the 
obstruction  of  streets.  McComb  City  v.  Pike 
County,  38  South.  721,  86  Miss.  647. 

Of  prosecutions 

Loc.  Acts  1901,  p.  671,  No.  468,  §  37,  pro- 
vides that  all  moneys  paid  to  the  justice  of 
the  city  of  Sault  Ste.  Marie,  except  jury,  offi- 
cer and  witness  fees,  and  fines  and  costs  re- 
covered for  violation  of  laws,  shall  be  for  the 
use  of  the  city,  and  shall  be  paid  weekly 
to  the  city  treasurer;  also  that  expenses 
of  prosecutions  for  violation  of  penal  laws 
of  the  state  shall  be  paid  by  the  county.  Held, 
that  the  justice  was  not  entitled  to  retain 
the  fees  authorized  by  the  general  laws  of 
the  state  to  be  collected  in  criminal  cases  by 
justices  of  the  peace ;  they  not  being  "costs," 
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nor  "expenses,"  witMn  the  statnte,  in  view 
of  section  3S,  providing  that  the  Justice  shall 
receive  an  annnal  salary  of  $1,600  in  full 
compensation  for  all  services  performed  by 
him.  Harrison  v.  Board  of  Sup*rs  of  Chippe- 
wa County,  114  N.  W.  851,  852,  151  MidL  01. 

Of  road  or  street 

The  word  "expense,"  as  used  in  Rev. 
St.  a  53,  §  19,  providing  that  a  street  rail- 
road shall  be  constructed  and  maintained  as 
the  municipal  officers  may  direct,  and,  when 
it  shall  be  necessary  to  alter  the  grade  of 
the  road,  the  alteration  shall  be  made  at 
thfe  "expense"  of  the  corporation;  wiU  include 
the  damages  to  landowners  which,  if  paid  by 
the  town,  are  part  of  the  exi)enses  of  the  al- 
teration and  are  recoverable  by  the  town 
from  the  railroad  corporation.  Hurley  v. 
Inhabitants  of  South  Thomaston,  74  Atl.  734, 
736,  105  Me.  301. 

The  terms  "expense"  and  "whole  ex- 
pense," as  used  in  statutes  relieving  towns 
under  certain  circumstances  from  the  burden 
of  building  and  keeping  in  suitable  repair 
for  travel  all  highways  and  bridges  within 
its  limits,  mean  the  same.  Town  of  Bridge- 
water  V.  Grafton  County,  08  Atl.  041,  042, 
74  N.  H.  549. 

Under  a  statute  providing  for  the  appor- 
tionment of  the  "expense  of  repairing  high- 
ways" among  towns  greatly  benefited  by 
them,  an  apportionment  may  be  made  on 
account  of  future  maintenance  expenses. 
O'Keil  V.  Town  of  Walpole,  66  AtL  119,  120, 
74  N.  H.  197. 

Of  sale  of  land 

Defendant  entered  into  a  contract  with 
plaintiffs'  testator,  whereby  testator,  for  the 
consideration  of  $1,  was  to  have  a  one-fourth 
interest  in  the  net  profits  resulting  from  the 
sale  of  certain  lands.  There  was  no  partner- 
ship relation  between  them.  The  sale  of  the 
lands  required  several  years,  and  the  defend^ 
ant  expended  much  labor  in  the  sale  of  the 
lands  and  collection  of  the  purchase  price 
therefor,  all  of  which  must  have  been  contem- 
plated by  the  parties  at  the  time  of  making 
the  contract  The  contract  provided  that  de- 
fendant be  allowed  from  the  money  received 
from  the  land  expenses  connected  with  the 
sale.  Held,  that  the  term  "expenses"  includ- 
ed all  outlays  by  defendant  both  of  money 
and  labor,  and  that  he  was  entitled  to  receive 
compensation  for  his  services  in  selling  the 
land.  Rust  v,  Fltzhugh,  112  N.  W.  508,  513, 
132  Wis.  549. 

On  breaok  of  contract 

Rev.  Codes,  §  6054,  making  the  detriment 
caused  by  breach  of  an  agreement  to  convey 
an  estate  in  realty  the  price  paid,  expenses 
properly  Incurred  in  examining  title,  etc.,  and 
allowing  expenses  incurred  in  preparing  to 
enter  upon  the  land  in  case  of  bad  faith,  ap- 
plies to  an  agreement  to  convey  an  equitable 
estate  as  well  as  a  legal  estate,  and  hence  ^ 


would  apply  to  a  transfer  of  land  certificatei 
entitling  the  holder  to  patent  state  land. 
Ross  V.  Saylor,  104  Pac  864,  868,  39  Mont. 
559. 

Where  plaintiflf,  after  exchanging  land 
with  defendant  under  an  agreement  to  convey* 
made  after  defendant  had  conveyed  his  inter- 
est therein  to  another,  expended  a  certain 
sum  in  removing  his  family  upon  it  from  an- 
other state,  and  other  sums  for  counsel  fees 
and  costs  in  defending  an  action  against  him 
brought  by  defendant's  prior  grantee,  such 
sums  were  "expenses  properly  Incurred  in 
preparing  to  enter  upon  the  land"  within  Rev. 
Codes,  §  6054,  making  such  expenses  part  of 
the  detriment  caused  by  breach  of  an  agree- 
ment to  convey,  made  in  bad  faith.    Id. 

EXPENSE  FUND 

By  general  acceptance  the  expression 
^'expense  fund"  means  a  fund  set  apart  and 
dedicated  to  expense  purposes.  Wood  & 
Duvall  V.  Iowa  Building  &  Loan  A8s*n,  102 
N.  W.  410,  412, 126  Iowa,  464. 

EXPERIENCE 

See  Skillful  and  E2xperlenced  Men. 

"Experience"  is  knowledge  derived  from 
proof  furnished  by  one's  own  faculties  in- 
stead of  by  reason.  Lake  Erie  &  W.  R.  Co. 
V.  KUnkrath,  81  N.  E.  377,  378,  227  111.  439. 

The  term  **experience,"  as  ordinarily  un- 
derstood, means  knowledge  gained  by  obser- 
vatiou  or  trlaL  Steinwender  v.  Philadelphia 
Casualty  Ca,  126  N.  Y.  Supp.  271,  274,  141 
App.  Dlv.  432. 

"The  word  'experience*  means  to  have 
practical  acquaihtance  with,  which  Is  equiva- 
lant  to  knowledge,  and  the  word  'capacity,' 
in  the  sense  in  which  it  was  used  (in  an  in- 
struction requiring  of  a  boy  the  exercise  of 
care  and  prudence  equal  to  his  capacity,  etc.)» 
means  capability  or  skill,  as  applied  to  the 
business  in  which  he  was  engaged,"  and  an 
instruction  requiring  a  finding  that  plaintiff 
did  not  use  such  care  and  precaution  as  a 
person  of  his  age  and  experience  would  have 
ordinarily  used,  under  the  circumstances,  as 
a  prerequisite  to  the  finding  of  contributory 
negligence  was  proper,  and  not  objectionable 
for  failure  to  use  the  words  "capacity,"  "age," 
"knowledge"  and  "experience."  Stanley  v. 
Chicago,  M.  &  St.  P.  R.  Co.,  87  S.  W.  112, 113, 
112  Mo.  App.  601. 

A  policy  of  credit  insurance  made  the 
"experience"  of  the  insured  in  dealing  with 
its  customers  the  basis  of  credit,  and  then 
provided  that  the  highest  previous  indebted- 
ness should  be  taken  as  an  "experience"  which 
would  justify  the  Indemnified  In  again  ex- 
tending credit  to  an  old  customer.  Held,  that 
the  term  "experience"  meant  a  business 
transaction  which  was  closed,  since  until  the 
goods  for  which  the  credit  was  extended  were 
paid  for,  and  the  transaction  closed,  the 
creditor  would  not  be  justified  in  extending 
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farther  credit.  Philadelphia  Oasnalty  Co.  ▼. 
Cannon  &  Byers  MllUnery  €k>.,  118  S.  W.  1004, 
low,  133  Ky.  745. 

EXPERIMENT 

Where  the  idea  of  a  machine  has  been 
concetved,  and  the  conception  carried  Into  ef- 
fect, by  the  construction  of  the  machine, 
which  is  used  or  \b  capable  of  being  used  for 
the  purpose  for  which  it  was  designed,  it  is 
no  longer  an  ''experiment,"  but  an  *  Invention/* 
and  the  subsequent  abandonment  of  the  use 
of  the  machine  does  not  render  it*  an  aban- 
doned experiment,  nor  lessen  its  effect  as  ^au 
anticipation  which  will  invalidate  a  subse- 
quent patent  to  another  for  substantially  the 
same  machine.  Buser  v.  Novelty  Tufting 
Mach.  Co.,  151  Fed.  478,  492,  81  C.  C.  A.  16. 

EXPlZKIMEKTAIi  USE 

The  use  of  a  machine  while  it  was  being 
perfected,  in  a  room  from  which  the  public 
and  all  others  not  engaged  in  Its  operation 
were  excluded,  changes  and  improvements  be- 
ing made  from  time  to  time,  although  extend- 
ing back  to  more  than  two  years  before  ap- 
plication was  made  for  a  patent,  was  an  ex- 
perimental and  not  a  public  use,  and  did  not 
invalidate  the  patent  granted  therefor,  and 
It  is  immaterial  that  the  product  of  such  exn 
perimental  use  was  sold.  Penn  EHectrical  & 
Mfg.  Co.  V.  Conroy,  159  Fed.  948,  947,  87  C. 
C.  A.  149. 

EXPERT 

An  ''expert*'  witness  is  a  perscm  who  pos- 
sespes  peculiar  skill  and  a  knowledge  upon 
the  subject-matter  on  which  he  is  called  to 
testifly.  State  y.  Ruthledge,  79  Pac  1123, 
1124,  37  Wash*  523  (quoting  and  adopting 
definition  In  Underhill,  £v.  i  185). 

An  "expert**  is  one  qualified  by  study 
or  experience,  or  both,  to  understand  and  ex- 
plain the  subject  under  consideration.  Miera 
V.  Territory,  81  Pac.  586,  588, 13  N.  M.  192. 

An  '*expert'*  is  one  possessing  in  regard 
to  a  particular  subject  or  department  of  hu- 
man activity,  knowledge  not  acquired  by  or- 
dinarj'  persons.  Ford  v.  Providence  Coal  Co., 
99  S.  W.  009,  611,  124  Ky.  517;  Yates  y.  Gar- 
rett (Okl.)  92  Pac.  142, 143,  19  Okl.  449. 

An  "ex];>ert**  is  one  having  superior  knowl- 
edge of  a  subject  acquired  by  professional, 
scientific,  or  technical  training  or  by  practical 
experience,  which  gives  him  knowledge  not 
had  by  persons  generally  so  as  to  enable  him  to 
aid  the  court  or  jury  in  determining  the  mat- 
ters under  consideration.  Ausmus  v.  People, 
107  Pac.  204,  212,  47  Colo.  167. 

An  "expert**  is  one  who  is  skilled  in  any 
particular  art,  trade,  or  profession,  being  pos- 
sessed of  peculiar  knowledge  concerning  the 
same;  A  witness  whose  preliminary  exami- 
nation showed  that  he  cultivated  sugar  beets 
In  one  year  and  observed  their  growth  in  an- 
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other  was  competent  to  state  when  they 
should  be  thinned  and  how  many  tons  could 
be  raised  per  acre,  since  the  extent  of  ex- 
amination necessary  to  qualify  him  was  with- 
in the  discretion  of  the  court  Farmers*  & 
Traders'  Nat.  Bank  v.  Woodell,  61  Pac.  837, 
840,  88  Or.  294  (quoting  and  adopting  defini- 
tion in  Rogers,  Exp.  Test  [2d  Ed.]  |  1;  and 
citing  Pendleton  v.  Saunders,  24t  Pac.  506,  19 
Or.  9). 

"Expert  testimony'*  is  the  opinion  of  a 
wilness  possessing  peculiar  knowledge,  wis- 
dom, skill,  or  information  regarding  a  sub- 
ject-matter under  consideration,  acquired  by 
study,  investigation,  observation,  practice,  or 
experience,  and  not  likely  to  be  possessed  by 
the  ordinary  layman  or  an  inexperienced  per- 
son, who  is  incapable  of  understanding  the 
subject  without  the  aid  of  the  opinion  of  some 
person  who  possesses  such  knowledge  or  ex- 
perience: and  a  person  who  is  competent  to 
give  expert  testimony  is  denominated  an  *'ex- 
pert  witness."  McAnany  v.  Henrid,  141  S. 
W.  633,  636,  238  Mo.  103. 

"An  'expert'  is  one  possessing,  in  regard 
to  a  particular  subject  or  department  of  hu- 
man activity,  knowledge  not  acquired  by  or- 
dinary persons."  "This  knowledge  may  be 
derived  from  experience,  or  from  study  and 
direct  mental  application."  "Strictly  speak- 
ing, an  'expert'  in  any  science,  art,  or  trade  is 
one,  who,  by  practice  or  observation,  has  be- 
come experienced  therein."  But  generally 
nothing  more  is  required  to  entitle  one  to 
give  testimony  as  an  expert  than  that  he  has 
been  educated  In  the  particular  trade  or  pro- 
fession. Knowledge  gained  by  consistent  and 
close  study  of  medical  works  renders  one 
competent  to  testify  as  an  "expert"  concern- 
ing the  matters  of  which  he  has  thus 'learned. 
Macon  Ky.  &  Light  Co.  v.  Mason,  51  S.  E.  569, 
571,  123  Ga.  773  (quoting  and  adopting  defini- 
tion in  Rogers,  Expert  Testimony  [2d  Ed.]  $  2). 
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An  'expert'  is  one  possessing,  in  regard 
to  a  particular  subject  or  department  of  hu- 
man activity,  knowledge  not  acquired  by  an 
ordinary  person.  This  knowledge  may  be  de- 
rived from  experience  or  from  study  and.  di- 
rect mental  application."  Where  witnesses, 
in  an  action  to  review  a  tax  assessment  on 
the  easements  held  by  a  gas  company  in  the 
streets  of  a  city,  had  been  students  of  taxa- 
tion and  tax  laws  for  many  years,  had  been 
called  upon  to  value  the  easements  of  public 
service  corporations  in  many  cities,  and  knew 
the  character  and  extent  of  the  easements 
of  the  gas  company,  they  were  qualified  as 
"experts"  to  give  their  opinions  as  to  the  cor- 
rectness of  the  assessment  in  question.  Con- 
solidated Gas  Co.  of  Baltimore  City  v.  City 
of  Baltimore,  65  Ati.  628,  632,  105  Md.  43, 
121  Am.  St  Rep.  553. 

One  who  has  taken  a  course  of  study  as 
electrical  engineer,  and  who  was  the  chief  en- 
gineer in  the  construction  of  a  powder  plant, 
and  who  thereafter  for  about  eight  years  was 
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in  the  practical  charge  of  the  electrical  ma- 
chinery of  the  plant,  is  qualified  to  give  ex- 
pert testimony  relative  to  electrical  switches 
and  their  installation  in  places  where  high  ex- 
plosives are  kept,  though  he  has  worked  in 
no  other  powder  mill ;  an  * 'expert"  being  one 
who  is  skilled  in  a  particular  act,  trade,  or 
profession,  possessed  of  peculiar  knowledge 
concerning  the  same.  Jewell  v.  Excelsior 
Powder  Mfg.  Co.,  149  S.  W.  1045,  1048,  166 
Mo.  App.  555. 

A  carpenter  of  30  years'  standing,  who 
had  some  experience  in  setting  and  repairing 
plate  glass,  is  properly  treated  as  "an  ex- 
pert" as  to  the  cause  of  the  break  of  a  plate 
glass  window.  Drouin  v.  Wilson,  67  AtL 
825,  828,  80  Vt  335, 13  Ann.  Cas.  93. 

Machinists  of  wide  experience,  who  had 
examined  a  car  and  who  underetood  the  re- 
lations of  its  parts  and  the  principles  on 
which  they  worked,  were  competent  to  give 
**expert"  evidence  on  the  question  of  the 
proper  method  of  fastening  a  door  of  the  car. 
Zamik  v.  C.  Reiss  Coal  Co.,  113  N.  W.  752, 
756,  133  Wis.  290. 

An  "expert"  as  to  handwriting  is  defined 
to  be  "any  person  who  has  had  such  experi- 
ence in  the  examination  of  handwriting  as  to 
enable  him  to  note  and  distinguish  the  char- 
acteristics of  handwriting."  In  re  Burbank, 
93  N.  Y.  Supp.  866,  870,  104  App.  Div.  312 
(quoting  Greenl.  Ev.  §  577). 

An  "expert"  on  handwriting  is  a  person 
accustomed  to  and  skilled  in  the  matter  of 
genuine  and  spurious  handwriting.  Griffin  v. 
Working  Woman's  Home  Ass'n,  44  South. 
()05,  607,  151  Ala.  597. 

EXPIB^T  EVIDENCE   OR   TESTIMONY 

"The  scope  of  *expert  evidence'  is  not  re- 
stricted to  matters  of  science  or  skill,  but  to 
any  subject  in  respect  to  which  one  may  de- 
rive, by  experience,  special  and  peculiar 
knowledge."  Zamik  v.  C.  Reiss  Coal  Co., 
113  N.  W.  752,  755,  133  Wis.  290. 

"Expert  evidence"  is  not  confined  to  mat- 
ters involving  abstruse,  scientific  conditions. 
Any  subject  wherein  a  person  may  become 
specially  learped  is  within  the  broad  field  of 
expert  evidence.  Schwantes  v.  State,  106  N. 
W.  237,  247,  127  Wis.  160  (citing  Wharton's 
Law  of  Ev.  [3d  Ed.]  §  444). 

The  scope  of  "expert  evidence"  is  not  re- 
strained to  matters  in  the  field  of  science, 
art,  or  skill,  technically  speaking,  but  it  ex- 
tends to  every  subject  in  respect  to  which 
one  may  derive,  by  experience,  special  and 
peculiar  knowledge.  Hamann  v.  Milwaukee 
Bridge  Co.,  106  N.  W.  1081,  1086,  127  Wis. 
550,  7  Ann.  Cas.  458. 

All  matters  of  physical  facts  are  not 
"opinion  evidence,"  in  the  legal  sense  of  that 
term.  They  are  not  theoretical,  nor  conclu- 
sions drawn  by  inference,  but  a  statement  of 
facts  from  personal  observation,  and  hence 


also  they  are  not  "expert  evidence."  The  ex^ 
ceptions  to  the  rule  that  witnesses  cannot 
give  opinions  is  not  confined  to  the  evidence 
of  experts  testifying  on  subjects  requiring 
special  knowledge,  skill,  or  learning,  but  it 
includes  the  evidence  of  common  observers 
testifying  the  result  of  their  observations 
made  at  the  time  in  regard  to  common  ap- 
pearances, facts,  and  conditions  which  cannot 
be  reproduced  and  made  palpable  to  a  jury. 
Britt  V.  Carolina  Northern  R.  Co.,  61  S.  E. 
601,  603,  148  N.  0.  37. 

"  ^Expert  testimony*  Is  the  evidence  of 
persons  who  are  skilled  in  some  art,  science, 
profession,  or  business,  which  skill  or  knowl- 
edge is  not  common  to  their  fellow  men,  and 
which  has  come  to  such  experts  by  reason  of 
special  study  and  experience  in  such  art, 
science,  profession,  or  business."  State  v. 
Collins  (Del.)  62  Atl.  224,  227,  5  PennewUl, 
263 ;  Louf t  v.  C.  &  J.  Pyle  Co.  (Del.)  75  Atl. 
619,  622, 1  Boyce,  192. 

"Exx)ert  testimony"  is  the  opinion  of  a 
witness  possessing  peculiar  knowledge,  wis- 
dom; skill,  or  information  regarding  a  sub- 
ject-matter under  consideration  acquired  by 
study,  investigation,  observation,  practice,  or 
experience,  and  not  likely  to  be  possessed  by 
the  ordinary  layman  or  an  inexperienced  per- 
son, who  is  Incapable  of  understanding  the 
subject  without  the  aid  of  the  opinion  of 
some  person  who  possesses  such  knowledge 
or  experience;  and  a  person  who  Is  competent 
to  give  expert  testimony  is  denominated  an 
"expert  witness."  McAnany  v.  Henricl,  141 
S.  W.  633,  636,  238  Mo.  103. 

Where  all  the  fticts  on  which  the  opinions 
of  a  witiiess  are  based  are  within  the  knowl- 
edge of  the  witness,  and  such  facts  are  given 
to  the  jury,  the  explanations  are  not  prop- 
erly "expert  testimony."  Green  v.  Kansas 
City  S.  R.  Co.,  125  S.  W.  865,  870,  142  Mo. 
App.  67. 

In  an  action  for  injuries  to  a  railroad 
employ^  engaged  in  dumping  ballast  cars,  he 
claimed  that,  in  attempting  to  save  himself 
from  a  fall  caused  by  a  jar  of  the  train,  he 
threw  one  foot  back  to  the  platform  of  the 
car  behind,  and  that  his  foot  went  through 
a  hole  mashed  through  the  planks  and  a  part 
of  the  sill,  down  on  the  drawbar,  and  was  in- 
jured. The  defect  in  the  platform  was  de- 
nied by  defendant,  and,  in  corroboration  of 
plaintifll's  testimony,  he  claimed  that  the  in- 
jury showed  it  was  caused  by  his  foot  being 
caught  between  two  uneven  surfaces,  while 
defendant  claimed  that  it  was  crushed  be- 
tween two  even  surfaces.  Held,  that  evi- 
dence of  physicians,  who  examined  plaintiflF 
immediately  after  the  injury,  that  the  foot 
must  have  been  injured  by  coming  in  contact 
with  two  uneven  surfaces  was  not  "expert 
testimony,"  but  was  direct  testimony  as  to 
how  the  injury  occurred  and  what  caused-  it, 
and  was  therefore  inadmissible.  Illinois 
Cent.  R.  Co.  y.  Smith,  70  N.  E.  628,  630,  208 
111.  608. 
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EXPIRE— EXPIRATION 

See  At  the  Expiration. 

Of  lease 

Ordinarily  tbe  phrase  "expiration  of 
term/'  in  a  lease,  means  end  of  the  term  by 
lapse  of  the  time  fixed  in  the  lease  for  Its 
duration,  though  It  may  mean  the  termina- 
tion  of  the  lease  in  any  mannei^,  at  least  in 
any  manner  provided  for  in  the  lease.  Prin- 
gle  V.  Wilson,  104  Pac.  316,  318,  156  Cal.  313, 
24  L.  R.  A.  (N.  S.)  1090. 

Under  a  lease  providing  that,  in  case  of 
breach  of  condition,  the  landlord  may  give 
a  five  days''  notice  of  intention  to  determine 
the  lease,  and  declaring  the  effect  of  the  no- 
tice to  be  that  the  lease  and  the  term  and  in- 
terest and  all  right  and  claim  under  the  lease 
shall  cease  and  end,  the  landlord  is  entitled, 
after  such  breach  and  notice,  to  maintain  a 
proceeding  under  Code  Civ.  Proc.  §  2231, 
8nbd.  1,  authorizing  the  dispossession  of  a 
tenant  who  holds  over  after  the  expiration  of 
the  term,  for  when  the  notice  has  been  given, 
and  the  premises  thereby  curtailed,  it  has 
"expired."  within  the  meaning  of  the  statute. 
Martin  v.  Crossley,  91  N.  Y.  Supp.  712,  714, 
46  Misc.  Rep.  254. 

A  statute  making  a  tenant  liable  for  dou- 
ble rents  when  he  willfully  holds  over  "after 
the  'expiration'  of  the  time"  does  not  apply 
to  a  case  where  the  lease  was  terminated, 
1  efore  the  expiration  of  the  time  named,  for 
breach  of  condition.  Walther  v.  Anderson, 
114  S.  W.  414,  417,  52  Tex.  Civ.  App.  3G0 
(citing  Stuart  v.  Hamilton,  66  111.  255). 

EXPLAIN    * 

EXPUkKATIOK 

A  statement  made  by  prosecutrix.  In  a 
rape  case,  four  months  after  the  alleged  as- 
sault, and  not  voluntarily,  but  in  response  to 
a  demand  for  explanation  of  her  condition,  is 
ijot  a  complaint  but  a  mere  '^explanation.'* 
State  V.  Bebb,  101  N.  W.  189,  190,  125  Iowa, 
494. 

EXPLICIT  NOTICE 

Notice  to  the  purchaser  of  a  note  may 
be  of  two  kinds,  "explicit  notice"  of  the  fraud 
or  illegality,  and  "implicit"  or  "general  no- 
tice." If  the  purchaser  of  notes  at  the  time 
of  buying  them  had  notice  or  knowle<lge  of 
some  illegality  or  knowledge  of  some  illegal- 
ity or  fraud  which  vitiated  them,  though  he 
was  not  apprised  of  its  nature,  this  would  be 
such  "general  notice"  as  would  affect  his  ti- 
tle. Mere  negligence,  however  gross,  not 
amounting  to  this  willful  and  fraudulent 
blindness,  will  not  of  itself  amount  to  notice ; 
but  the  jury  may  and  should  consider  the 
fact  of  such  negligence,  as  it  may  tend  to 
prove  such  "general  notice."  Mack  t.  Starr, 
61  AtL  472,  473,  78  GoniL  184. 


EXPLOITATION 

The  word  "exploitation,**  whidi  la  of 
somewhat  recent  importation  into  the  Eng- 
lish from  the  French,  has  a  different  mean- 
ing from  the  word  "improvement"  "Ex- 
ploitation [Cent.  Diet]:  (1)  The  act  or  pro- 
cess of  exploiting,  making  use  of,  or  working 
up;  utilization  by  the  application  of  indus- 
try, argument,  or  other  means  of  turning  to 
account,  as  the  exploitation  of  a  mine  or  for- 
est, of  public  opinion,  etc.  *Joint-stbck  com- 
panies or  associations  of  capital  are  now 
very  advantageously  employed  for  the  ex- 
ploitation of  different  branches  of  industry.' 
To  exploit:  (2)  To  make  complete  use  of; 
work  up;  bring  into  play;  utilize;  culti- 
vate." (Recent,  from  modern  French  "ex- 
ploiter.") Morton  Trust  Co.  v.  American 
Salt  Co.,  149  Fed.  540,  542. 

EXPLORATION 

Development    equivalent*    see    Develop- 
ment. 

EXPLOSION 

As  fire,  see  Fire. 

"The  term  'explosion'  has  no  fixed  and 
definite  meaning  either  In  ordinary  speech 
or  in  law.  It  may  be  described,  in  a  gen- 
eral way,  as  sudden  and  rapid  combustion, 
causing  violent  expansion  of  the  air,  and 
accompanied  by  a  report.  It  may  and  does 
vary  in  degrees  of  intensity  and  in  the  ve- 
hemence of  the  report,  and  it  is  not  always 
due  to  the  presence  of  fire.  Indeed,  it  may 
result  from  decomposition  or  chemical  ac- 
tion." Vorse  v.  Jersey  Plate  Glass  Ins.  Co., 
93  N.  W.  669,  570,  119  Iowa,  555,  60  L.  R. 
A.  838,  97  Am.  St.  Rep.  330. 

EXPLOSIVE 

See  Burglary  with  Explosives. 
Other  explosive,  see  Other. 

Rev.  Laws,  c.  102,  $  105,  which  in  other 
sections  regulates  the  storing  of  gunpowder 
and  "explosives,"  excludes  gunpowder  from 
the  list  of  explosives.  Flynn  v.  Butier 
Olass.)  75  N.  E.  730,  731. 

Where  a  large  metal  tube  filled  with  va- 
rious metals  and  materials  of  an  explosive 
and  dangerous  nature  was  exposed  to  the 
beat  of  a  furnace  on  plaintiff's  premises  and 
actually  exploded  and  injured  an  employ^, 
such  tube  and  its  contents  constituted  an 
"explosive,"  within  a  warranty  in  an  em- 
ployer's liability  policy  insuring  plaintiff  that 
no  explosives  should  be  used  on  the  prem- 
ises. B.  Roth  Tool  Co.  V.  New  Amsterdam 
Casualty  Co.,  161  Fed.  709,  713,  88  C.  C.  A. 
569. 

Am  materials 

See  Materials. 
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EXPORT— EXPORTATION 

**  'Exportation*  Is  defined  to  be  the  act 
of  carrying  or  sending  merchandise  abroad." 
Thompson  y.  United  SUtes,  12  Sup.  Gt  290, 
301,  142  U.  S.  471,  35  L.  Ed.  10S4. 

The  terms  "imports"  and  "exports"  ap- 
ply only  to  articles  imported  from  foreign 
conntries,  or  exported  to  them.  Red  G.  Oil 
Mfg.  Co.  V.  Board  of  Agriculture,  172  Fed. 
695,  706. (citing  Pittsburgh  &  S.  Coal  Co.  v. 
State  of  Louisiana,  15  Sup.  Gt  459,  156  U. 
S.  590,  39  L.  Ed.  544). 

The  action  of  the  province  of  Quebec 
in  imposing  a  license  fee  for  cutting  wood  on 
public  lands,  which  is  reduced  when  the 
wood  is  manufactured  into  pulp  in  Canada, 
is  in  effect  the  imposition  of  an  "export  du- 
ty" on  pulp  wood  exported  to  the  United 
States,  within  the  meaning  of  Tariff  Act 
July  24,  1897,  a  11,  §  1,  Schedule  M,  par. 
393,  30  Stat  187,  providing  a  countervailing 
duty  on  wood  pulp  equal  to  the  amount  of 
export  duty  imposed  on  pulp  wood  by  the 
country  of  exportation.  Myers  y.  United 
States,  140  Fed.  648,  650,  655. 

Joint  Congressional  Resolution  No.  10, 
March  14,  1912  (37  Stat.  630),  provides  that, 
whenever  the  President  shall  find  that  in 
any  American  country  conditions  of  domestic 
violence  exist  which  are  promoted  by  arms 
or  munitions  of  war  procured  from  the  Unit- 
ed States,  and  shall  make  proclamation 
thereof,  it  shall  be  unlawful  to  "export"  ex- 
cept under  such  limitations  as  shall  be  pre- 
scribed by  the  President  any  arms  or  muni- 
tions of  war  from  any  place  in  the  United 
States  to  such  country,  until  otherwise  or- 
dered by  the  President  Held,  that  the  word 
"export"  was  limited  to  a  transportation  of 
arms  or  munitions  of  war  from  any  place  in 
the  United  States  to  "such  country";  and 
hence  a  charge  that  accused,  with  intent  to 
export  munitions  o^  war  from  the  city  of 
El  Paso  to  a  place  in  Mexico,  in  violation  of 
a  proclamation  by  the  President  pursuant 
to  such  resolution,  did  make  a  shipment  of 
cartridges,  etc.,  by  transporting  them  on  his 
person  from  one  point  to  another  in  the  city 
of  El  Paso,  did  not  charge  a  violation  of 
the  resolution.  United  States  v.  Chavez,  199 
Fed.  518,  519  (citing  3  Words  &  Phrases,  pp. 
2600-2602). 


The  term  "marketers"  as  used  In  an  or- 
der for  goods,  reading:  "If  reasonable  ship 
to-morrow  Thursday  four  to  six  loads  *mar- 
keters,' "  Is  to  be  construed  as  meaning  cat- 
tle such  as  the  person  sending  the  order 
would  want  to  sell  to  the  retail  trade.  The 
term  distinguishes  the  cattle  for  that  trade 
from  those  which  are  to  be  exported.  "Mar- 
keters" are  supposed  to  weigh  about  1,200 
pounds,  and  "exporters"  about  1,400  pounds. 
Western  Union  Telegraph  Co.  y.  N.  Lehman 


&  Bro.,  67  AtL  241,  242, 106  Md.  818,  14  Ann. 
Gas.  736. 

EXPOSE 

Expose  for  salo 

Under  Rev.  Laws,  c.  65,  I  13,  as  amend- 
ed, making  the  exposing  of  goods  for  sale 
without  a  license  an  offense,  the  phrase  "ex- 
posing for  sale'*  is  not  synonymous  with  "ex- 
posing to  view."  The  offense  is  committed  ^ 
by  a  peddler  who  has  with  him  in  his  hand 
a  suit  case  in  which  he  says  he  has  certain 
goods,  which  he  specifies,  and  which  he 
states  he  would  like  to  show  a  person  for  the 
purpose  of  selling  the  goods  to  the  person, 
even  though  the  goods  are  concealed  from 
view  in  the  suit  case.  Commonwealth  v. 
Hana,  81  N.  £.  149,  160,  195  Mass.  262,  11 
L.  R.  A.  (N.  S.)  799,  122  Am.  St  Rep.  251,  11 
Ann.  Gas.  514. 

The  act  of  defendant  In  placing  imma- 
ture veal  in  an  ice  box,  to  which  they  took 
prospective  customers  and  exhibited  the  con- 
tents, inducing  them  to  buy,  constituted  an 
"exposing  for  sale*'  of  the  veal,  within  the 
prohibition  of  Agricultural  Law,  f  70e,  and 
acts  amendatory  thereto.  People  ▼.  Dennis, 
114  N.  T.  Supp.  7,  9. 

Under  Cr.  Code,  1902,  §  501,  forbidding 
sale  or  "exposing  for  sale"  of  goods  on  Sun- 
day, the  automatic  vending  of  wares  by  a 
slot  machine  is  forbidden,  since  the  goods 
in  these  machines  are  "exposed  to  sale"  as 
actually  and  effectually  as  if  the  owner  or 
operator  were  present,  showing  the  goods 
and  delivering  the  same  on  receipt  of  price. 
Cain  V.  Daly,  55  S.  E.  110,  112,  74  S  C.  480. 

A  merchant  has  offered  or  "exposed  for 
sale"  an  adulterated  or  misbranded  article 
of  food,  in  violation  of  law,  by  having  such 
article  in  stock  for  the  purpose  of  sale,  with- 
out actually  making  a  sale.  People  v.  Lewis, 
122  N.  Y.  Supp.  1025,  1026,  138  App.  Div.  C73. 

EXPOSING  BUHiBHC 08 

Where  an  application  for  insurance  on  a 
boat  gave  5CK)  feet  as  the  distance  from  "ex- 
posing buildings,"  while  laid  up,  and  the 
policy  stipulated  that  it  was  issued  on  the 
application,  the  term  "exposing  buildings*' 
meant  only  such  buildings  as  would  tend  to 
increase  the  risk,  and  might  naturally  be 
considered  in  fixing  the  rate.  Macatawa 
Transp.  Co.  v.  Fireman's  Fund  Ins.  Co.,  134 
N.  W.  193,  194,  168  Mich.  365,  Ann.  Gas. 
1913C.  69. 

EXPOSVBS 

See  Dangerous  Exposure;  Indecent  Ex- 
posure; Involuntary  Exposure;  Unnec- 
essary Exposure  to  Danger;  Volun- 
tary Exposure. 

Exposure  of  oUld 

The  word  "expose,"  as  used  in  the  stat* 
ute  making  it  an  offense  for  any  parent  etc* 
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to  expose  a  child  under  six  years  of  age,  in 
a  street,  field,  etc.,  with  Intent  to  abandon 
it,  means  to  turn  or  cast  out,  to  place  or 
leare  in  a  probably  fatal  position,  to  aban- 
don, and,  so  construed,  the  offense  can  be 
committed  in  a  street  railway  shelter  or  sta- 
tion, as  well  as  in  a  street  or  field.  State  t. 
Bekhardt,  133  &  W.  321,  322,  232  Mo.  49. 

EzpcMnire  of  the  person 

''indecency,"  within  Pen.  Code  1895,  S 
390,  making  it  a  misdemeanor  for  any  per- 
son to  practice  open  lewdness  or  any  noto- 
rious act  of  public  indecency  tending  to  de- 
bauch the  morals,  has  a  somewhat  narrower 
meaning  than  it  has  in  ordinary  popular 
speech,  but  is  broader  in  meaning  than  the 
phrase  "exposure  of  the  person,'*  and  a  pub- 
lic indecency  may  be  committed  without  any 
Improper  exposure  of  the  human  body.  Redd 
y.  State,  67  S.  E.  709,'  7  Ga.  App.  575. 

Ezporare  to  obTlons  dancer 

Stepping  from  a  moving  train  Irrespec- 
tlvQ  of  the  speed  at  which  it  is  moving  is  not 
as  a  matter  of  law  an  "exposure  to  ob- 
vious danger,"  within  an  accident  policy  re- 
lieving insurer  from  liability  for  death  re- 
Buting  from  exposure  to  an  obvious  danger. 
Nat  life  &  Accident  Ins.  Co.  v.  Lokey,  52 
South.  45,  47,  166  Ala.  174. 


to  mmeeesaary  daaser 

Voluntary  exposure  to  unnecessary  dan- 
ger, see  Voluntary  Exposure. 

In  construing  a  clause  in  an  accident  pol- 
icy exempting  the  insurer  from  liability  in 
a  greater  sum  than  $100  in  case  insured  lost 
bis  life  from  unnecessary  exposure  to  dan- 
ger or  to  obvious  rlslc  of  injury,  the  court 
aaid:  ** Apart  from  the  adjudications  on  the 
question,  I  should  be  inclined  to  the  opinion 
that,  as  a  main  purpose  in  taking  a  policy 
of  accident  insurance  is  to  procure  indemnity 
against  tbe  consequences  of  the  insured 
party's  carelessness  and  oversights,  a  stipu- 
lation against  'exposure  to  unnecessary  dan- 
ger or  to  obvious  risk  of  injury*  excludes 
from  the  force  of  the  policy  accidents  oc- 
casioned by  that  positive  sort  of  negligence 
which  in  personal  Injury  Utigation  falls  with- 
in the  doctrine  of  assumed  risk,  and  con- 
sists of  knowledge  of  a  danger,  and-  willing- 
ness to  encounter  it,  but  does  not  exclude 
such  as  happen  from  the  mere  failure  of  the 
ln^»nred  to  shun  a  danger  unknown  to  him, 
which  might  have  been  known  by  due  care, 
or  what  is  denominated  'contributory  negli- 
gence.' Tills  view  would  require,  to  bring 
into  operation  the  minimum  indemnity  clause 
of  the  policy,  volition  on  the  part  of  the  in- 
sured in  needlessly  exposing  himself  to  dan- 
ger as  in  cases  where  the  word  'voluntary* 
is  used.  It  seems  to  me  the  intention  of  the 
contract  implies  liability  for  an  accident  un- 
less there  was  a  voluntary  assumption  of 
unnecessary  risk — an  assumption  of  the  risk, 
not,  of  course,  in  the  expectation  of  being 


hurt,  which  would  amount  to  seU-inflicted 
injury,  but  in  the  expectation  of  encounter- 
ing the  danger  and  avoiding  injury  from  it" 
It  was  held  that  such  a  limitation  did  not 
apply  to  a  death  from  a  casualty  to  which 
insured  was  exposed  in  the  performance  of 
his  duties  as  a  bridgeman.  Jamison  v.  Con- 
tinental Casualty  Co.,  78  S.  W.  812,  814,  104 
Mo.  App.  306. 

EXPOSITORY  LEGISLATION 

The  definition  of  "free  pass"  in  Acts  32d 
Gen.  Assem.  c.  112,  §  1,  prohibiting  common 
carriers  from  giving  free  passes,  and  defining 
such  to  be  any  transportation  for  any  other 
consideration  than  money  at  the  rate  open  to 
all,  is  not  ineffective  as  being  mere  ''exposi- 
tory legislation,"  which  has  reference  to 
those  acts  that  puri>ort  to  put  a  construction 
upon  past  enactments  wiUiout  making  any 
amendments  thereto.  Schulz  y.  Parker 
(Iowa)  139  N.  m  178,  176. 

EXPRESS 

Baggage  distinguished,  see  Baggage. 

"Expressed"  means  stated  or  declared 
in  direct  terms.  That  which  is  made  def- 
initely known  in  direct  terms  and  not  left 
to  implication.  It  is  a  rule  that,  when  a 
matter  or  thing  is  expressed,  it  ceases  to  be 
implied  by  law.  Bullard  v.  Smith,  72  Pac. 
761,  767,  28  Mont.  387. 

"Express"  means  "made  known  distinct- 
ly and  explicitly,  and  not  left  to  inference  or 
implication;  declared  in  terms;  set  forth  in 
words ;  manifested  by  direct  and  appropriate  , 
language,  as  distinguished  from  that  which 
is  inferred  from  conduct  The  word  is  usu- 
ally contrasted  with  Implied'  "  (citing  Black, 
Law  Diet).  "Express"  means  "stated  or 
declared  as  opposed  to  'implied' ;  that  which 
is  made  known  and  not  left  to  implication. 
It  is  a  rule  that  when  a  matter  or  thing  is 
expressed  it  ceases  to  be  implied  by  law" 
(citing  Bouv.  Law  Diet).  "  'Express'  is  de- 
fined as  directly  stated;  not  implied  or  left 
to  inference ;  distinctly  and  pointedly  given ; 
made  unambiguous  by  special  intention; 
clear ;  plain"  (citing  Am.  &  Eng.  Enc  Law). 
"Express"  means  "directiy  stated,  not  im- 
plied or  left  to  inference"  (citing  Webst. 
Diet).  "Express"  means  "given  in  direct 
terms;  not  implied;  not  dubious;  clear; 
definite;  explicit;  plain;  manifest"  (citing 
Worcest  Diet).  "Express"  means  "clearly 
made  known;  distinctly  expressed  or  in- 
dicated; unambiguous;  explicit;  direict; 
plain.  In  law,  commonly  used  in  contradis- 
tinction to  'implied'"  (citing  Cent  Diet). 
United  States  v.  Chicago,  St  P.,  M.  &  O.  Ry. 
Co.,  151  Fed.  84,  92. 

"Express"  means  to  utter,  to  represent 
and  make  known,  to  declare,  to  cause  to  ap- 
pear. "Publish"  means  to  utter,  to  make 
known;   and  the  word  "express,"  as  applied 
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to  a  writing,  Is  practically  synonymous  with 
the  word  "publish."  So  that  an  allegation 
in  an  accusation  that  accused  "in  writing  did 
say  and  express"  an  alleged  libel  was  a  suf- 
ficient allegation  of  its  publication.  Graham 
V.  State,  65  S.  E.  167,  168,  6  Ga.  App.  436. 

City  Charter  of  St.  Louis,  art  3,  §  28, 
provides  that  no  special  or  general  ordinance 
which  is  in  conflict  or  inconsistent  with  gen- 
eral ordinances  of  prior  date  shall  be  valid 
or  effectual  until  such  prior  ordinance,  or 
the  conflicting  parts  thereof,  are  repealed 
by  "express  terms."  Held,  that  "express** 
was  used  as  an  antonym  for  "implied,"  and 
as  meaning  directly;  distinctly;  not  left  to 
inference;  exact;  precise;  and  hence  did 
not  limit  the  method  of  repeal  to  an  express 
statement  that  the  matter  of  the  prior  ordi- 
nance was  repealed,  so  long  as  the  provisions 
of  the  later  ordinance  in  some  manner  by 
reference  terminated  the  operation  of  the 
former  ordinance.  City  of  St.  Louis  v.  Kell- 
man,  139  S.  W.  443,  446,  235  Mo.  687. 

Expressed  in  the  title 

The  word  "expressed,"  as  used  In  the 
Gonstitutioual  provision  requiring  the  object 
of  every  act  to  be  expressed  in  the  title.  Is 
not  synonymous  with  the  word  "embraced"  as 
used  therein,  providing  what  shall  be  em- 
braced in  an  act  Jersey  City  v.  Speer,  72 
Atl.  448,  78  N.  J.  Law,  34. 

EXPRESS  AGREEMENT 

See  On  the  Express  Agreement 
See,  also,  Express  Contract 

A  provision  in  a  lease  that  in  case  of 
0  fire  the  landlord  would  cause  the  damage  to 
be  repaired  forthwith  was  an  "express  agree- 
ment" in  writing,  within  Real  Property  Law, 
§  227,  providing  that  if  any  leased  building 
becomes  untenantable  or  unfit  for  occupancy, 
\^ithout  the  fault  or  negligence  of  the  tenant 
"and  no  express  agreement  to  the  contrary 
has  been  made  in  writing,"  the  tenant  may 
surrender  possession  and  thereby  terminate 
his  liability  for  rent.  Brewster  v.  Silver- 
stein,  133'  N.  Y.  Supp.  473,  474. 

EXPRESS  AUTHORITY 

The  "express  authority"  of  an  agent  Is 
that  which  the  principal  directly  grants  to 
him.  The  express  authority  of  an  agent  in- 
cludes by  implication,  whether  the  agency  be 
general  or  special,  all  such  powers  as  are 
necessary  for  the  purposes  of  the  agency. 
Dispatch  Printing  Co.  v.  National  Bank  of 
Commerce,  124  N.  W.  236,  239,  109  Minn.  440. 

EXPRESS  BUSINESS 

As  profession,  see  Profession. 

Under  St  1907,  p.  957,  c.  586,  providing 
for  the  taxation  of  express  companies,  nnd 
St  1906,  p.  485,  c.  463,  pt  1,  f  7,  and  St.  1908, 
p.  637,  c.  599,  defining  the  authority  of  the 
Board  of  Railroad  Commissioners  over  ex- 
press companies,  and  St  1906,  p.  486,  c.  463, 


pt  1,  §  13,  and  St  1906,  pp.  564,  567,  580,  C 
463,  pt.  2,  |§  189,  197,  246,  and  Rev.  Laws,  c 
70,  §  3,  and  Rev.  Laws,  c.  106,  i  62,  as  amend- 
ed by  St  1906,  p.  445,  c.  427,  and  Rev.  Laws, 
c.  95,  I  7,  and  chapter  208,  {  26,  as  amended 
by  St  1906,  p.  223,  c.  261,  {  1,  relating  to  ex- 
press companies,  the  term  "express  business" 
is  not  confined  to  carriers  using  railroads 
and  railways;  and  Rev.  Laws,  c.  100,  |  49, 
as  amended  by  St  1907,  p.  485,  c.  517,  pro- 
viding that  no  person  or  corporation  not  reg- 
ularly conducting  a  general  ^'express  busi- 
ness," except  a  railroad  corporation  or  a 
street  railway  corporation  authorized  to  car- 
ry freight  or  express,  shall  receive  liquors 
for  transportation  for  hire  for  delivery  in 
a  city  in  which  licenses  of  the  first  five  class- 
es are  not  granted,  includes  those  who  car- 
ry in  their  own  vehicles,  as  well  as  those 
who  go  on  trains  and  steamers,  but  involves 
the  idea  of  regularity  as  to  route  and  time. 
Commonwealth  v.  People's  Exp.  Co.,  88  N.  E. 
420,  425,  201  Mass.  564,  131  Am.  St  Rep. 
416. 

EXPRESS  CCMPAinr 

As  common  carrier,  see  Common  Carrier. 
As  corporation,  see  Corporation. 

Burns*  Ann.  St  1901,  §v  3312a,  providing 
that  all  "express  companies"  shall  deliver 
express  matter  to  persons  to  whom  the  same 
is  directed,  living  within  the  corporate  lim- 
its of  cities  having  a  population  of  2,500, 
applies  to  all  concerns  carrying  parcels  by 
express,  and  there  is  no  variance  in  alleg- 
ing a  carrier  to  be  a  corporation,  though 
the  proofs  show  it  to  be  a  copartnership. 
United  States  Exp.  Co.  v.  State,  73  N.  E.  101, 
103,  104  Ind.  196. 

EXPRESS  CONFESSION 

A  confession  may  be  either  express  or 
implied.  An  "express  confession"  Is  where 
accused  plead  guilty  and  directly  admits  the 
truth  of  the  accusation  In  open  court,  which 
is  called  a  "plea  of  guilty,"  and  is  equivalent 
to  a  conviction.  State  v.  Branner,  63  S.  E. 
1C9,  170,  149  N.  C.  559  (citing  1  Chltty's  Cr. 
Law,  429). 

EXPRESS  CONSENT 

"Express  consent"  to  the  waiver  of  Jury 
trials  In  civil  actions  occurs  where,  after 
appearance  of  the  defendant,  a  written  stipu- 
lation is  entered  into  and  filed,  or  an  oral 
stipulation  is  entered  on  the  record.  State 
ex  rel.  Clark  v.  Neterer,  74  Pac.  668,  670,  33 
Wash.  535. 

EXPRESS   CONTRACT 

Implied   contracts   compared   therewith, 

see  Impled  Contract 
See,  also.  Express  Agreement 

A  contract  is  "express"  where  the  agree- 
ment is  formal  and  stated  either  verbally  or 
in  writing.  Gillan  v.  O'Leary,  108  N.  X. 
Supp.  1024,  1027,  124  App.  Div.  408. 
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"70  establish  an  'express  contract'  there 
must  be  shown  what  amounts  to  a  definite 
proposal  and  an  unconditional  and  absolute 
acceptance  thereof."  Melick  v.  Kelley,  73  N. 
VV.  ^5,  53  Neb.  509 ;  Roberts  v.  Cox,  136  N. 
W.  S31,  832,  91  Neb.  553. 

An  '*expres8  contract"  requires  the  mu- 
tual meeting  of  the  minds  and  an  intention  to 
contract,  and  is  established  by  a  proof  of  the 
expression  of  intention.  Wojahn  t.  National 
Union  Bank  of  Oshkosh,  129  N.  W.  1068, 1072, 
144  Wis.  646. 

A  special  contract,  which  is  always  ex- 
press is  one  with  peculiar  proyieions  or  stip- 
ulations not  found  in  the  ordinary  contract 
relating  to  the  same  subject-matter,  and 
whicli,  if  omitted  from  the  ordinary  contract, 
the  law  will  never  supply,  while  an  "express 
contract"  is  one  whose  terms  are  uttered  or 
stated  in  words  or  writing,  and  may  or  may 
not  be  special.  Indianapolis  Coal  Traction 
Co.  V.  Dalton,  87  N.  E.  552,  554,  43  Ind.  App. 

The  terms  "express  contracts"  and  "con- 
tracts implied  in  fact"  are  used  to  indicate, 
not  a  distinction  in  the  principles  of  contract, 
but  a  difference  in  the  character  of  the  evi- 
dence by  which  the  contract  is  proved,  and 
the  same  elements  are  essential  in  each  case. 
Fordtran  v.  Stowers,  113  S.  W.  631,  634,  52 
Tex.  Civ.  App.  226. 

A  contract  is  an  agreement  between  two 
or  more  persons  for  a  sutlicient  consideration 
to  do  or  not  to  do  a  certain  thing.  It  is  not 
necessary  that  it  be  in  writing,  and  it  may 
be  express  or  implied.  It  is  "express"  When 
the  terms  of  the  agreement  are  stated  in  so 
many  words,  and  "implied"  where  one 'party 
receives  benefits  from  the  other  under  such 
circumstances  that  the  law  presumes  a  prom- 
ise on  the  part  of  the  person  benefited  to  pay 
a  reasonable  price  for  the  same.  Jones  v. 
Tucker  (Del.)  84  Atl.  1012. 

An  "express  contract"  is  an  agreement 
the  terms  of  which  are  openly  uttered  or  ex- 
pressed by  the  contracting  parties.  Plaintiff, 
having  worked  for  defendant  as  cotton  buyer 
for  four  previous  seasons,  testified  that  about 
^September  1,  1908,  he  went  to  defendant's 
oltice  and  told  defendant's  president  that  he 
wanted  to  close  the  arrangement  for  the  com- 
ing season,  that  the  president  told  him  .that 
the  preceding  season  had  been  unfavorable, 
to  which  plaintiff  replied  th^t  it  would  take 
about  $100  a  month  for  plaintiff  to  live,  and 
to  this  the  president  replied,  "I  will  take  care 
of  you,"  and  that  from  September  1,  1908, 
plaintiff  held  himself  in  readiness  to  perform 
services  for  defendant  company,  but  bought 
no  cotton  for  it  during  that  season  because 
he  was  not  directed  to  do  so,  and  because  de- 
fendant did  not  desire  to  purchase  cotton 
at  the  prevailing  price,  and  that  in  Decem- 
ber defendant's  president  asked  him  to  get 
work  elsewhere.  Held,  that  such  facts  tend- 
ed to  prove  an  express,  and  not  an  implied, 


contract  of  employment,  under  the  rule.  W. 
A.  Arthur  Cotton  Co.  y.  Willis  (Tex.)  125  S. 
W.  584,  68a 

EXPRESS  EMANCIPATION 

"Emancipation'*  of  a  child  is  the  relin- 
quishment by  a  parent  of  control  and  author- 
ity over  his  child,  conferring  on  the  child 
the  right  to  his  earnings  and  extinguishing 
the  parent's  legal  duty  to  maintain  and  sup- 
port the  child.  Emancipation  is  "express" 
when  the  parent  voluntarily  agrees  with  the 
child,  who  is  able  to  take  care  of  and  pro- 
vide for  himself,  that  he  may  go  from  home, 
earn  his  own  living,  and  control  his  earnings, 
or  when  the  father  voluntarily  transfers  the 
custody  and  keeping  of  the  child  to  another. 
An  express  emancipation  cannot  be  renounced 
by  the  parent.  An  '^mplled  emancipation" 
results  where  the  parent,  by  his  acts  or  con- 
duct, impliedly  consents  that  the  minor  may 
leave  home  and  shift  for  himself ;  the  father, 
under  these 'circumstances,  however,  h^ng 
authorized  to  renouncer  the  same  within  a 
reasonable  time.  Rounds  Bros.  v.  McDaniel, 
118  S.  W.  956,  958,  183  Ky.  669,  134  Am.  St. 
Rep.  482,  19  Ann.  Cas.  326. 

EXPRESS  GRANT 

The  words  "express  grant,"  used  In  enun- 
ciating the  principle  that  an  easement  for 
light  and  air  can  only  be  acquired  by  "ex- 
press grant"  and  not  by  user  or  implication, 
do  not  mean  that  such  easement  may  only  be 
acquired  by  grant  contained  in  deed  of  con- 
vey« nee.  Br>'an  v.  Grosse,  99  Pac.  409,  501, 
155  Cal.  132. 

EXPRESS   INVITATION 

See  License  by  Express  Invitation. 

EXPRESS  MAI.ICE 

In  homioide 

"Express  malice"  exists  where  one  per- 
son kills  another  with  a  sedate,  deliberate 
mind  and  formed  design,  which  may  be  mani- 
fested by  circumstances  disclosing  the  inten- 
tion or  design,  such  as  lying  in  wait,  ante- 
cedent menaces  or  threats,  a  former  grudge, 
ill  will,  etc.,  toward  the  deceased,  precon- 
certed plans,  or  the  previous  procurement  or 
preparation  of  an  instrument  or  means  for 
slaying  or  doing  great  bodily  harm  to  de- 
ceased. State  V.  UnderhiU  (Del.)  69  Ati.  880, 
882,  6  Pennewill,  491;  Turner  v.  State,  108 
S.  W.  1139,  1141,  1142, 119  Tenn.  663,  15  L.  R. 
A.  (N.  S.)  988,  123  Am.  St.  Rep.  758,  14  Ann. 
Cas.  990  (quoting  Whart.  Or.  Law,  p.  360); 
State  V.  Mills  (Del.)  69  Ati.  841,  842,  6  Pen- 
newill. 497 ;  State  v.  Uzzo  (Del.)  65  Ati.  775, 
777,  6  Pennewill.  212 ;  State  v.  Wilson  (Del.) 
62  Atl.  227,  230,  5  Pennewill,  77;  State  v. 
Bell  (Del.)  62  AtL  147,  148,  5  Pennewill.  192 ; 
State  V.  Brown  (Del.)  61  Atl.  1077,  1078,  5 
Pennewill,  339;  State  v.  Powell  (Del.)  61 
Atl.  966,  971,  5  Pennewill,  24 ;  State  v.  Johns 
(Del.)  65  Ati.  763,  764,  6  PennewiU,  174;  State 
V.  Kusso  (Del.)  77  Atl.  743,  748,  1  Boyce,  538 ; 
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State  T.  Roberts  (Del.)  78  AU.  306,  310;  State 
V.  Tllghman  (Del.)  63  Att.  772,  773 ;  State  v. 
Wiggins  (Del.)  76  Atl.  632,  634,  7  Pennewill, 
127 ;  State  v.  Reese  (Del.)  79  Atl.  217,  221 ; 
State  V.  BorrelU  (Del.)  76  Atl.  605,  606,  1 
Boyce,  349;  State  v.  Watson  (Del.)  82  Atl. 
1086,  1087;  State  y.  Short  (Del.)  82  Atl.  239, 
241;  State  v.  Brlnte  (Del.)  58  Atl.  258,  262, 
4  Pennewill,  551;  Henderson  y.  State,  48  S. 
B.  167,  168,  120  Ga.  504;  State  v.  Hllboka, 
78  Pac.  965,  31  Mont  455,  3  Ann.  Cas.  934. 

"Malice"  within  the  definition  of  murder 
in  Pen.  Code,  $  187,  is  "express"  when  there 
is  manifested  a  deliberate  intention  unlaw- 
fully to  take  away  the  life  of  a  fellow  crea- 
ture. People  V.  Frank,  83  Pac.  578,  579,  2 
CaL  App.  283. 

''Express  malice  aforethought"  exists  only 
when  one  person  kills  another  with  a  se- 
date, deliberate  mind  and  formed  design,  evi- 
denced by  lying  in  wait  for  decedent,  or  by 
antecedent  menaces  or  threats  that  disclose 
a  purpose  on  the  part  of  the  prisoner  to  com- 
mit the  act  charged,  or  by  a  former  grudge, 
ill  will,  spite,  hatred,  or  malevolence  toward 
decedent,  or  by  any  other  circumstances  dis- 
closing a  guilty  purpose.  State  v.  Brooks 
(Del.)  84  Ati.  225,  227. 

**The  'express  malice*  which  constitutes 
murder  of  the  first  degree  is  proved  by  cir- 
cumstances satisfactorily  evidencing  a  sedate, 
deliberate  purpose  and  formed  design  to  kill 
another,  such  as  the  deliberate  selection  and 
use  of  a  deadly  weapon,  the  preparation  and 
use  of  poison,  and  the  like."  State  v.  Dl 
(juglieimo  (Del.)  55  Ati.  350,  351,  4  Pennewill, 
336. 

An  instruction  defining  ''express  malice" 
as  that  "manifested  by  external  circumstances 
shown  in  evidence,"  instead  of  in  the  words 
of  the  statute,  which  defines  it  as  that  "man- 
ifested by  external  circumstances  capable  of 
proof,"  was  not  misleading.  Territory  v. 
Gonzales,  68  Paa  925,  929,  11  N.  M.  jBOl. 

"  'Express  malice*  arises  where  a  person 
with  a  deliberate  mind  and  formed  design 
doth  kill  another,  or  kills  another  in  the  will- 
ful perpetration  of  some  unlawful  act  against 
the  peace."  Turner  v.  State,  126  Pac.  452, 
456,  8  Okl.  Cr.  11  (quoting  4  Blackstone, 
Comm.  195). 

''Express  malice"  arises  in  the  law  of 
homicide  where  there  is  manifested  a  delib- 
erate intention  unlawfuly  to  take  away  the 
life  of  a  fellow  creature.  People  v.  Menden- 
hall,  67  Pac.  325. 135  Cal.  344. 

"Express  malice  aforethought,'*  essential 
to  murder  in  the  first  degree,  occurs  where 
one  person  kills  another  with  a  sedate,  delib- 
erate -mind  and  formed  design;  and  the 
length  of  time  that  the  design  existed  is  Im- 
material. State  V.  Roberts  (Del.)  78  Ati.  305, 
310. 

"Express  malice,"  or  malice  in  fact,  is 
defined  to  be  a  deliberate  intention  of  doing 


any  bodily  harm  to  another,  unauthorized 
by  law,  and  by  no  means  necessarily  involved 
an  Intent  to  take  life.  The  change,  there- 
fore, which  the  statute  has  effected,  by  sub- 
stituting the  word  "design**  in  place  of 
"malice,"  is  not  to  alter  the  nature  or  de- 
gree of  the  premeditation  requisite  to  the 
crime  of  murder,  but  to  require — ^what  the 
law  did  not  require — ^the  existence  of  an  ac- 
tual Intention  to  kill  to  constitute  that  crime 
under  the  state.  People  y»  Clark*  7  N.  Y. 
385,  393. 

"Malice**  as  an  element  of  murder  is 
"express**  where  there  is  positive,  direct  evi- 
dence showing  that  at  the  time  of  the  killing 
it  was  really  entertained.  State  v.  Iiee,  60 
S.  E.  524,  525,  79  S.  O.  223. 

Where,  In  a  prosecution  for  homicide, 
the  evidence  shows  a  deliberate  intention  un- 
lawfully to  take  the  life  of  deceased,  the 
killing  Is  with  "express  malice.**  State  v. 
Fleming,  106  Paa  305,  313,  17  Idaho,  471. 

By  '^express  malice**  is  meant  a  wicked, 
malignant  desire  to  do  another  an  injury 
for  the  sake  of  the  suffering  that  it  will  cause 
him.  McChristal  v.  Clisbee,  76  N.  E.  511, 
190  Mass.  120,  3  L.  R.  A.  (N.  S.)  702,  5  Ann- 
Cas.  769. 

"Express  malice**  Is  where  a  man  lies  in 
wait  or  says  he  is  going  to  kill  his  fellow 
man  on  sight,  and  he  carries  that  threat  in- 
to execution.  State  v.  Reeder,  51  S.  E.  702, 
704,  72  S.  C.  223. 

"  'Express  malice^  may  be  shown  by  the 
acts  or  conduct  of  the  defendant  Immediately 
accompanying  the  utterance  of  the  words, 
or  by  the  utterance  at  other  times  of  other 
and  similar  defamatory  words  having  refer- 
ence to  the  smbject-matter  of  the  words 
charged."  Lauder  v.  Jones,  101  N.  W.  907, 
915,  13  N.  D.  525  (quoting  and  adopting  Gam* 
brill  V.  Schooley,  52  Att.  500,  508,  95  Md.  260, 
63  L.  R.  A.  427). 

To  constitute  "express  malice,"  it  must 
be  shown  that  accused  was  of  sedate  and 
deliberate  mind,  that  he  was  sufficiently  self- 
possessed  to  comprehend  the  consequences  of 
his  acts,  that  his  acts  were  not  the  result  of 
a  sudden,  Inconsiderate  impulse,  and  that 
there  was  a  formed  design  to  kill  decedent 
or  Inflict  on  him  some  serious  bodily  harm. 
Cano  V.  State,  111  S.  W.  406,  407,  53  Tex. 
Cr.  R.  609. 

"Express  malice**  in  murder  cases  may 
be  proved  by  a  deliberately  formed  design 
to  kill,  by  the  preparation  of  the  weapon  or 
other  means  for  doing  great  bodily  harm, 
by  circumstances  of  brutality  attending  the 
act  or  by  previous  hostility,  or  threats  and 
declarations  of  intention  to  kill  or  to  do  se- 
rious Injury.  Esterline  v.  State,  66  Ati.  269, 
270,  105  Md.  629. 

Pen.  Code,  |  188,  provides  that  "malice 
is  'expressed*  where  there  la  manifested  a 
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deliberate  iotentlOD  unlawfully  to  take  away 
the  life  of  a  fellow  creature."  People  v. 
Mabatch,  82  Pac.  779,  781»  148  Oal.  200. 

*'A  killing  upon  'express  malice'  can  only 
be  consummated  when  the  Intent  is  formed 
and  carried  out  in  a  cool  and  deliberate 
mind."  Rice  v.  State,  103  S.  W.  1156,  1172, 
51  Tex.  Cr.  R.  255. 

A  homicide  committed  under  such  dr- 
cnmstances  that  the  law  implies  malice  is 
not  always  murder  in  the  first  degree,  but  is 
such  only  where  there  exists  at  the  time  on 
the  part  of  accused  a  premeditated  design 
to  effect  the  death  of  the  person  killed  or 
of  any  human  being.  Hedger  v.  State,  128  N. 
W.  80,  90,  144  Wis.  279. 

Where  the  evidence  showed  that  accused 
was  in  need  of  money,  and  that  he  had  at- 
tempted to  collect  money  from  decedent  and 
went  to  decedent  at  the  time  of  the  killing 
to  collect  money  from  him  to  inclose  in  let- 
ters written  by  accused  to  his  creditors,  the 
letters  found  on  accused  after  the  killing 
were  properly  received  as  bearing  on  the 
question  of  deliberation  and  premeditation. 
People  V.  Lumsden,  125  N.  T.  Suppw  1079, 
10S7,  141  App.  Div.  158. 

In  libel  and  aUuider 

Civ.  CJode,  S  3294,  permits  exemplary 
damages  in  an  action  not  arising  from  con- 
tracts  where  the  defendant  has  been  guilty 
of  oppression,  fraud,  or  malice,  express  or 
implied.  Held,  that  the  words  "express  or 
implied,"  as  used  in  such  section,  have  ref- 
erence only  to  the  evidence  by  which  the 
malice  is  established,  and  that  such  section 
does  not  authorize  exemplary  damages  for 
libel,  in  the  absence  of  proof  of  malice  in 
fact,  as  distinguished  from  malice  in  law, 
consisting  of  the  actual  existence  of  hatred 
and  HI  will,  actuating  the  defendant  in  the 
publication.  Davis  v.  Hearst,  116  Pac.  530, 
539,  160  CaL  143. 

"Express  malice"  in  libel  is  wanton  and 
reckless  disregard  of  the  rights  of  others. 
Mann  v.  Dempster,  181  Fed.  76,  79,  104  C. 
C.  A.  110. 

"Express  malice"  in  publishing  a  libel 
is  shown  by  proof  that  the  publication  was 
made  wantonly,  maliciously,  and  with  intent 
to  injure,  d^prade,  or  destroy  one's  reputa- 
tion. Todd  V.  Every  Evening  Printing  Co. 
(DeL)  66  AU.  97,  99,  6  PennewiU,  233. 

Statements,  confidential,  and  privileged 
if  believed  by  the  maker  to  be  true,  are  not 
actionable  unless  "express  malice"  or  malice 
In  fact  is  shown  on  his  part.  This  kind  of 
malice,  which  overcomes  and  destroys  the 
privilege,  is,  of  course,  quite  distinct  from 
that  which  the  law  in  the  first  Instance  im- 
putes with  respect  to  every  defamatory 
charge,  irrespective  of  motive.  It  has  been 
defined  to  be  an  "indirect  and  wicked  motive 
which  induced  the  defendant  to  defame  the 


plaintiff."  Kerstlng  v.  White,  80  S.  W.  730, 
734,  107  Mo.  App.  265  (quoting  and  adopting 
Hemmens  y.  Nelson,  34  N.  E.  342,  138  N.  Y* 
517,  20  L.  R.  A.  440;  citing  Odgers,  L.  & 
Sland.  267). 

la  a&aUoioiui  proseoutioiL 

"In  actions  for  malicious  prosecution  it 
is  necessary  to  show  'express  malice*;  that 
Is,  intent  to  injure  the  plaintiff.  •  •  • 
The  term  'express  malice,'  used  in  this  con- 
nection, means  malice  towards  the  particu- 
lar person  who  was  prosecuted,  as  distin- 
guished from  that  malice  which  the  law  Im- 
plies from  an  act  done  without  legal  ex- 
cuse, which  he  who  does  it  well  knows  will 
in  all  probability  produce  injury  to  some  hu- 
man being,  though  express  ill  will  to  the 
person  Injured  may  be  actually  disproved." 
Freeland  v.  Southern  Ry.  Co.,  50  S.  E.  11, 
12,  70  S.  0.  427. 


As  passenger,  see  Passenger. 


"An  'express  or  direct  repeal'  is  where 
the  repealed  act  is  specially  designated  in 
the  repealing  act,"  and  where  two  statutes 
on  the  same  subject  are  enacted  by  the  same 
Legislature  on  different  dates,  the  presump- 
tion is  that  they  are  both  operative,  unless 
irreconcilable.  A  former  act,  if  repealed, 
is  repealed  only  by  implication.  Lincoln 
School  Tp,  V.  American  School  Furniture  CJo., 
68  N.  E.  301,  303,  31  Ind.  App.  405. 

EXPRESS  TRUST 

See  Trustee  of  Express  Trust. 

Trusts  are  classified  into  two  general 
divisions,  "  'direct  or  express  trusts'  (that  is, 
those  springing  from  agreement  of  the  par- 
ties) and  'constructive  or  implied  trusts'  (that 
is,  those  created  by  the  rules  and  principles 
of  equity)."  Newman  v.  Newman,  55  S.  B. 
377,  379,  60  W.  Va.  371,  7  L.  R.  A.  (N.  S.) 
370. 

"Express  trusts"  are  those  which  are 
created  by  the  direct  and  positive  acts  of 
the  parties  by  writing,  deed,  or  will.  Ames 
v.  Howes,  93  Pac.  35,  36,  13  Idaho,  756  (citing 
3  Words  and  Phrases,  p.  2611;  Perry,  Trusts, 
§  2425);  United  States  Fidelity  &  Guaranty 
C3o.  V.  Smith,  147  S.  W.  54,  55,  103  Ark.  145. 

"Express  trusts"  arise  by  agreement  be- 
tween the  parties  expressing  the  particular 
trust  intended.  Stevens  v.  Fitzpatrlck,  118 
S.  W.  51,  55,  218  Mo.  708. 

Under  our  statute  an  "express  trust" 
must  be  created  or  declared  in  writing. 
Therefore,  where  three  persons  joined  in  the 
purchase  of  a  tract  of  land  and  title  was 
made  to  one  of  them,  parol  evidence  is  in- 
admissible to  show  that  it  was  the  agree- 
ment that  one  of  the  others  was  to  have  the 
complete  title,  and  that  the  grantee  and  the 
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Other  purchaser  were  only  to  have  a  home  on 
the  land  until  the  happening  of  a  specified 
contingency.  Wilder  v.  Wilder,  75  S.  E.  654, 
656,  138  6a.  573. 

To  constitute  an  "express  trust"  there 
must  be  some  act  on  the  part  of  the  cestui 
que  trust  expressive  of  Intent  to  create  a 
trust  and  to  designate  some  one  as  trustee. 
McCoy  V.  McCoy,  121  Pac.  176,  179,  30  OkL 
379,  Ann.  Cas.  1913C,  146. 

"  'Express  trusts*  are  those  which  are 
created  by  direct  and  positive  acts  of  the  par- 
ties, by  some  writing,  or  deed,  or  will,  not 
that  la  those  cases  the  language  of  the  in- 
strument need  point  out  the  nature,  charac- 
ter, and  limitations  of  the  trust  in  direct 
terms,  ipsisslmis  verbis;  for  it  is  sufficient 
that  the  intention  to  create  it  may  be  fairly 
collected  upon  the  face  of  the  instrument 
from  the  terms  used,  and  the  trust  can  be 
drawn  as  if  it  were  ex  visceribus  verborum." 
Jones  V.  Byrne,  149  Fed.  457,  463. 

No  particular  terms  are  necessary  to 
create  a  trust,  but  the  intention  of  the  crea- 
tor of  the  trust  controls;  and  where  he  gives 
to  the  person  to  whom  he  delivers  possession 
of  property  power  to  sell  it,  receive  and  in- 
vest the  proceeds,  and  power  to  exercise  the 
usual  acts  of  ownership,  with  specific  direc- 
tions as  to  how  the  property  and  its  income 
is  to  be  disposed  of,  a  trust  is  created,  though 
such  person  is  designated  in  the  instrument 
as  attorney,  instead  of  trustee.  Mersereau 
V.  Bennet,  108  N.  Y.  Supp.  868,  872.  124  App. 
Div.  413. 

A  valid  trust  in  relation  to  real  property 
can  only  be  created  or  declared  by  an  instru- 
nient  in  writing  or  by  operation  of  law,  and 
where  there  is  no  Instrument  in  writing,  de- 
claring that  a  trust  was  executed,  no  **ex- 
press  trust"  was  created.  Sauguinetti  v. 
Rossen,  107  Pac.  560,  562,  12  Cal.  App.  623. 

Where  a  son  has  property  deeded  to  his 
father,  for  the  father  to  furnish  the  mon- 
ey to  put  up  a  building  thereon,  it  after  that 
to  revert  to  the  son,  there  is  an  "express 
trust,"  which  Rev.  St.  Ib99,  §  3416,  requires 
to  be  proved  by  a  writing,  and  not  a  "result- 
ing trust,"  which  section  3417  exempts  from 
such  a  requirement.  An  express  active  trust 
is  one  in  which,  from  the  express  directions 
of  the  language  creating  the  trust,  or  from 
the  very  nature  of  the  trust  itself,  the  trustee 
is  charged  with  the  performance  of  active 
and  substantial  duties  with  respect  to  the 
control,  management,  and  disposition  of  the 
trust  property.  As  stated  in  Perry,  Trusts, 
§  24,  express  trusts  are  those  generally  creat- 
ed by  instruments  that  point  out  directly 
and  expressly  the  property,  persons,  and  pur- 
poses of  the  trust.  No  special  form  of  words 
is  necessary  to  create  an  "express  trust." 
From  these  considerations,  an  "express 
trust"  is  one  which  defines  and  limits  the 
uses  and  purposes  to  which  certain"  property 
shall  be  devoted,  and  defines  the  duty  of  the 


trustee  aa  to  the  control,  management,  and 
disposition  of  the  same.  Hell  v.  Hell,  84  S. 
W.  45,  47, 184  Mo.  665  (citing  2  Pom.  Eq.  Jur. 
p.  987). 

Plaintiff  and  his  father  and  defendant 
bought  land,  taking  title  as  tenants  in  com- 
mon. To  facilitate  the  division  and  sale  of 
the  land  as  city  lots,  defendant  conveyed  his 
interest  to  plaintiff  and  his  father,  an  agree- 
ment accompanying  the  deed  providing  that 
the  parties  should  use  their  Joint  efforts  to 
make  sales,  and  that  plaintiff  and  his  father 
should,  from  the  proceeds,  reimburse  them- 
selves for  money  they  had  advanced  in  mak- 
ing the  purchase,  pay  a  balance  still  due,  and 
that  of  tlie  remainder  defendant  should  re- 
ceive one-fourth  and  plaintiff  and  his  father 
three-fourths.  Held,  that  plaintiff  and  bis 
father  held  the  title  as  trustees  of  an  "ex- 
press trust."  Sawyer  v.  Cook,  74  N.  B.  356. 
357,  188  Mass.  168. 

The  distinction  between  an  "express 
trust"  and  powers  in  trust  is  that  in  the 
former  the  trustee  takes  the  legal  title,  which, 
however,  does  not  pass  to  the  trustee  of  the 
power.  Train  v.  Davis,  98  N.  Y.  Supp.  816, 
821,  49  Misc.  Rep.  162. 

The  rule  that  no  one  but  a  party  to  a  seal- 
ed instrument  can  sue  to  enforce  it  will  not 
prevent  enforcement  of  a  mortgage  in  terms 
to  W.,  but  in  fact  for  the  benefit  of  a  bank, 
of  which  W.  was  agent,  because  there  was  no 
actual  consideration  from  W.,  and  a  seal  no 
longer  conclusively  imi)orts  a  consideration, 
but  W.,  while  not  the  trustee  of  an  "express 
trust,"  within  Code  Civ.  Proc.  §  449,  authoriz- 
ing the  trustee  of  an  express  trust,  including 
a  person  with  whom  or  In  whose  name  a  con- 
tract is  made  for  the  benefit  of  another  to  sue 
without  joining  the  Leneficiary,  will  be  treat- 
ed as  such  to  enable  him  to  maintain  an  ac- 
tion. Mutual  Life  Ins.  Co.  of  New  York  v. 
Nicholas,  12S  N.  Y.  Supp.  002,  906,  144  App. 
Div.  95. 

The  creation  of  an  "express  trust"  must 
be  manifested  or  proven  by  a  written  instru- 
ment, and  it  is  elementary  that,  in  the  crea- 
tion of  a  trust,  whether  in  regard  to  real  or 
personal  property,  the  acts  of  the  parties  in 
the  creation  of  such  trust  must  be  done  with 
that  Intent.  Where  one  purchasing  land, 
paying  therefor,  and  taking  a  warranty  deed 
without  conditions,  executed  an  instrument 
whereby  he  agreed  to  allow  a  third  person  a 
half  of  the  profits  of  the  sale  of  land  when 
sold,  "being  the  same  land  this  day  bought 
by  me,"  the  instmrnent  did  not  create  a 
trust  binding  the  purchaser  to  hold  the  legal 
title  for  the  third  person  for  a  half  interest 
in  the  land.  Dexter  v.  MacDonald,  95  S.  W. 
359,  304,  19G  Mo  373  (citing  Woodford  v.  Ste- 
phens, 51  Mo.  443). 

Under  Civ.  Code  1S95,  |  3152,  "express 
trusts"  are  those  created  and  manifested  by 
agreement  of  the  parties.  A  petition  alleginj; 
that  £.,  being  the  owner  of  land,  conveyed 
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the  same  to  defendant  to  secure  an  indebted- 
ness of  $375;  that  the  conveyance  was  made 
by  a  deed  absolute  on  its  face,  but  upon  the 
following  trusts  and  conditions,  defendant  to 
hold  the  title  to  the  property  to  secure  him  in 
the  payment  of  the  Indebtedness,  without  in- 
terest, and  to  sell  the  same  after  the  death  of 
E..  and,  after  deducting  from  the  proceeds  of 
sale  the  amount  of  the  indebtedness,  to  pay 
the  balance  to  the  children  of  E.  in  equal 
proportions;  that  E.  died  ^intestate,  owing 
no  other  debts  than  that  to  defendant;  that 
there  has  been  no  administration  upon  E.'s 
estate;  that  such  estate  is  of  the  value  of 
$3,000:  that  defendant  denies  that  he  holds 
such  property  in  trust,  but  claims  the  abso- 
lute title  thereto — sets  up  an  "express  trust." 
Eaton  V.  Barnes,  49  S.  B.  593,  594,  121  Ga. 
548. 


An  "express  waiver'*  is  a  voluntary  relin- 
quishment of  the  right  that  one  party  has  in 
his  relations  to  another  in  the  express  terms 
by  which  it  is  governed.  Astrich  v.  German- 
American  Ins.  Co.,  131  Fed.  13,  20,  65  C.  0.  A. 
251. 

EXPBESS  WABRAKTT 

A  "  'warranty*  is  express  where  the  sel- 
ler makes  some  positive  representation  or 
affimiatlon  with  respect  to  the  article  to  be 
sold  pending  the  treaty  of  sale,  upon  which 
it  is  intended  that  the  buyer  shall  rely  in 
making  the  purchase.*'  "A  'warranty'  is 
implied  where,  from  the  circumstances  sur- 
rounding the  parties  at  the  time  of  the  sale, 
or  from  the  nature  of  the  thing  sold,  it  is  as- 
sumed to  be  just  that  the  buyer  should  be 
protected  in  addition  to  the  contract  of  sale 
by  a  farther  implied  contract  of  guaranty  on 
the  part  of  the  vendor,  and  so  raises  by  im- 
plication a  warranty  on  the  seller's  part." 
Haines  v.  Neece,  92  S.  W.  919,  923,  116  Mo. 
App.  499  (quoting  and  adopting  definition  in 
Bid.  War.  Sale  Chat  §f  2,  3). 

A  "warranty"  is  an  engagement  by  which 
a  seller  assures  to  the  buyer  the  existence  ol 
some  facts  affecting  the  transaction,  whether 
past,  present,  or  future  (Civ.  Code  §  2370). 
To  create  an  ''express  warranty,"  the  word 
''warranty"  need  not  be  used,  nor  are  any 
particular  words  necessary.  Any  atflrmation, 
other  than  mere  dealers'  talk,  made  at  the 
time  of  the  sale,  as  to  the  quality  or  condition 
of  the  thing  sold,  will  be  treated  as  a  warran- 
ty, if  it  was  so  intended,  and  the  purchaser 
bought  on  the  good  faith  of  such  affirmation. 
Whether  It  was  so  intended  and  the  purchas- 
er acted  upon  it  are  questions  of  fact  Lan- 
der V.  Sheehan,  79  Pac.  406,  408,  32  Mont  25 
<  citing  McLennan  v.  Ohmen,  17  Pac.  687,  75 
Cal.  558). 

A  provision  in  a  written  contract  for  the 
sale  of  jewelry  that  any  of  the  articles  which 
failed  to  wear  satisfactorily  would  be  re- 
placed by  the  vendor  if  returned  within  five 


years,  headed  with  the  word  "warranty," 
may  not  be  properly  called  an  "express  war- 
ranty" in  regard  to  the  character,  quality,  or 
title  of  the  goods,  which  would  exclude  the 
imprinted  "warranty"  ra\|sed  by  law,  and  if 
the  goods  were  entirely  different  from  those 
sold,  and  unsuited  for  the  purpose  for  which 
they  were  sold,  the  purchaser  may  set  up  a 
breach  of  implied  "warranty."  Elgin  Jewel- 
ry Co.  V.  Estes  &  Dozier,  50  S.  E.  939,  940, 
122  Ga.  807  (citing  Black's  Law  Diet). 

To  constitute  a  vmrranty  of  an  article 
sold.  It  Is  not  necessary  that  the  term  "war- 
ranty" be  used,  and  it  is  sufficient  that  the 
terms  used  import  a  representation  on  which 
the  seller  intends  that  the  buyer  may  and 
does  rely  that  the  article  shall  be  of  a  certain 
character  or  fulfill  certain  conditions,  and  a 
warranty  thus  implied  is  an  "express  warran- 
ty." Four  Traction  Auto  Co.  v.  Humi  (Iowa) 
137  N.  W.  1014,  3  016. 

To  constitute  an  "express  warranty,"  the 
word  "warrant"  need  not  be  used,  nor  are 
any  particular  words  necessary.  Whatever 
representations  are  made  by  the  seller  at  the 
time  of  the  sale  as  to  the  quality  of  the  arti- 
cle is  an  express  warranty.  Cummins  v.  En- 
nis  (Del.)  56  Atl.  377,  4  Pennewill,  424  (citing 
McLennan  v.  Ohmen,  17  Pac.  687,  75  Cal. 
558). 

To  constitute  an  "express  warranty,"  it 
is  not  necessary  to'  use  the  word  "warrant," 
or  any  other  particular  word.  Positive  af- 
firmation of  a  material  fact  as  a  fact,  relied 
on  as  such,  is  sufficient  to  constitute  an  "ex- 
press warranty,"  and  actual  intent  to  war- 
rant is  unnecesary.  Cornish  v.  Friedman, 
126  S.  W.  1079,  1082,  94  Ark.  282. 

An  "express  warranty"  excludes  an  im- 
plied warranty ;  and  in  a  suit  to  recover  the 
purchase  price  of  goods  sold  under  an  express 
warranty,  with  a  plea  of  partial  failure  of 
consideration,  the  issues  presented  ate  wheth- 
er the  goods  delivered  were  of  the  quality 
warranted,  and,  if  not,  to  what  extent  the 
purchase  price  is  to  be  abated.  Springer  v. 
Indianapolis  Brewing  Co.,  55  S.  E.  53,  55, 
126  Ga.  321. 

In  a  case  involving  the  question  of 
whether  or  not  representations  made  by  a 
seller  of  goods  amounted  to  a  warranty,  the 
court,  in  passing  on  the  issue  raised!*  said : 
"Perhaps  no  subject  in  the  entire  domain  of 
law  has  produced  more  contrariety  of  opin- 
ion than  has  the  subject  of  warranty  In  sales 
of  personal  property.  Not  only  have  the 
courts  differed  in  deciding  cases,  but  courts 
and  authors  have  often  failed  to  discriminate 
between  warranties  and  deceit  or  fraudulent 
representations.  As  an  illustration,  it  is  oft- 
en said,  in  considering  the  subject  of  ^express 
warranty,'  that  it  is  not  necessary  that  the 
seller  should  have  intended,  by  the  language 
used,  to  warrant  the  thing  sold,  and  that,  in 
order  to  create  a  warranty,  the  purchaser 
must  be  influenced  by  the  statement  alleged 
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to  congtitate  the  warranty.  Both  of  these 
propositions  are  correct,  as  applied  to  a  ques- 
tion of  fraud,  based  upon  a  statement  made 
by  the  seller,  but  neither  is  correct  in  deter- 
mining whether  oi;  not  a  statement  consti- 
tutes an  express  warranty.  Such  a  warran- 
ty is  entirely  a  matter  of  contract,  and  the 
contract  which  creates  it  must,  like  all  other 
contracts,  embody  the  mutual  intentions  of 
the  parties.  Nor  is  it  necessary  that  the  buy- 
er must  have  been  deceived  before  he  can  re- 
cover for  the  breach  of  an  express  warranty.** 
In  a  written  agreement  plaintiil  agreed  to 
sell  an  entire  crop  of  cane,  to  be  grown  by 
him  on  his  plantation  for  four  years,  and  to 
cultivate  all  cane  in  a  good  manner,  and  to 
deliver  it  clean  for  the  mill,  "said  cane  to  be 
sound,  ripe,  and  merchantable.**  Held,  that 
there  was  an  express  warranty,  and  that 
plaintiff  was  not  entitled  to  recover  the  stipu- 
lated price  for  all  the  cane  if  it  was  not  sound 
and  merchantable.  Ellis  v.  Riddick,  78  S. 
W.  719,  721,  34  Tex.  Civ.  App.  256. 

The  sale  of  a  chattel  with  any  represen- 
tation or  positive  affirmation  of  its  quality 
and  condition  made  with  the  intention  of  be- 
ing relied  on,  and,  in  fact,  relied  upon,  is  an 
••express  warranty*'  for  the  breach  of  which 
an  action  will  lie;  no  special  form  of  words 
being  necessary  to  create  such  warranty.  A 
statement  by  the  seller  of  chattels  that  his 
goods  are  equal  in  quality  to  other  well-known 
articles  similar  in  kind  is  an  express  warran- 
ty. Wertheimer-S warts  Shoe  Co.  v.  McDon- 
ald, 122  S.  W.  5,  9,  138  Mo.  App.  328. 

In  iiMuranoe 

•'An  'express  warranty'  [in  Insurance]  is 
an  agreement  expressed  in  the  policy  where- 
by the  assured  stipulates  that  certain  facts 
are  or  shall  be  true,  or  certain  acts  shall  be 
done  relative  to  the  risk.  It  may  relate 
to  an  existing  or  past  fact,  or  be  prom- 
issory and  relate  to  the  future.**  A  stip- 
ulation in  a  fire  policy  that  the  insurance 
company  should  not  be  liable  for  loss  caused, 
directly  or  Indirectly,  by  order  of  any  civil  au- 
thority, is  not  a  warranty;  within  Civ.  Code 
Cal.  §§  2607,  2608,  providing  that  a  statement 
in  a  policy  of  a  matter  relating  to  the  thing 
insured  or  to  the  risk  as  a  fact,  and  a  state- 
ment which  imports  that  It  is  intended  to  do 
or  not-  to  do  a  thing  which  materially  affects 
the  risk,  is  a  warranty,  the  statute  not  creat- 
ing any  new  definition  of  warranty  in  insur- 
ance. Conner  v.  Manchester  Assur.  Co.,  130 
Fed.  743,  744,  65  C.  C.  A.  127,  70  L.  R.  A.  106 
(quoting  PhU.  Ins.  §  754). 


EXPRESSIO     UNIirS     EST     EXCLVSIO 
AIiTERIUS 

The  rule  of  "^xpressio  unius  est  excluslo 
alterius*'  operates  to  exclude  all  liabilities  of 
indemnitors,  except  for  actual,  as  distinguish- 
ed from  imputed,  wrongdoing,  although  Rev. 
Codes  Mont.  $  6486,  imposes  responsibility 
upon  all  whose  actual  wrongdoing  contributes 


to  the  death  of  another,  whether  they  be  em- 
ployes or  employers,  indeinnltees  or  indemni- 
tors.  Northam  v.  Casualty  Co.  of  America, 
177  Fed.  981,  985. 

"The  maxim  'expressio  unius  est  exclu- 
sio  alterius*  is  not  to  be  appUed  with  the 
same  vigor  in  construing  a  state  Constitution 
as  a  statute.  Only  those  things  expressed  in 
such  positive  affirmative  terms  as  plainly 
imply  the  negative  of  what  is  not  mentioned 
will  be  considered  as  inhibiting'  the  powers  of 
the  Legislature."  Sumpter  v.  DuflSe,  97  S. 
W.  435,436,  80  Ark.  369  (quoting  State  v.  Mar- 
tin, 30  S.  W.  421,  60  Ark.  343,  28  L.  R.  A, 
153). 

While  the  maxim,  "expresslo  unius  est 
excluslo  alterius,*'  is  not  of  universal  applica- 
tion, it  is  never  more  applicable  than  in  the 
construction  and  interpretation  of  statutes. 
Whitehead  v.  Cape  Henry  Syndicate  54  8.  £. 
306,  308,  105  Va.  436. 


Webster  defines  "expressly"  to  mean  "in 
direct  terms."  Norfolk  &  W.  Ry.  Co.  v.  Vir- 
ginian Ry.  Co.,  66  S.  E.  863,  868,  110  Va.  631. 

In  the  rule  that  In  construing  a  will  the 
intention  must  be  gathered  from  the  lan- 
guage, and  that  language  must  either  give  the 
thing  expressly  or  by  necessary  impllcation« 
the  term  "expressly"  does  not  mean  that  it 
shall  be  given  by  any  particular  formula  of 
words,  but  means  only  that  the  intent  must 
be  shown  by  expressed  language,  which  lan- 
guage must  reach  to  and  include  the  object 
of  the  donation,  the  person  to  whom  the 
thing  is  given,  and  must  also  take  in  by  some 
form  of  description  the  thing  to  be  glvea. 
Griffin  v.  Fairmount  Coal  Co.,  53  S.  E.  24, 
66,  69  W.  Va.  480,  2  L.  R.  A.  (N.  S.)  1115. 

EXPROPRIATION 


»» 


The  terms  "taking"  or  "expropriation, 
as  used  in  Acts  1896,  p.  142,  No.  96,  providing 
that  all  claims  for  damages  to  the  owner 
caused  by  the  taking  or  expropriation  of  land 
for  public  works  shall  be  barred  by  two 
years*  prescription,  must  be  construed  as 
equivalents.  Amet  v.  Texas  &  P.  Ry.  Co.,  41 
South.  721,  722, 117  La.  454. 

EXTEND— EXTENSION 

Good  cause  for  extension  of  time,  see 
Good  Cause. 

The  word  "extend,"  both  by  etymology 
and  by  common  usage,  is  an  exceedingly 
flexible  term,  lending  itself  to  a  great  variety 
of  meanings,  which  must  in  each  case  be 
gathered  from  the  context,  which  is  owing  to 
the  fact  that  it  is  essentially  a  relative  term, 
referring  to  something  already  begun;  hence, 
in  a  concrete  sense,  It  has  no  persistent  mean- 
ing, although  abstractly  it  always  implies  in- 
crease or  amplification  as  distinguished  from 
inception ;  as*  for  in&tance^  *'the  extension  of 
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a  man*s  business,"  or  **of  his  line  of  credit," 
or  **of  the  due  time  of  his  debts."  Extension 
in  space  may  be  in  any  direction.  It  is  not 
confined  to  mere  linear  prolon^tlon.  Mid- 
dlesex &  S.  Traction  Co.  v.  Metlar,  56  Atl. 
142,  143,  70  N.  J.  Law,  98;  Cooper  v.  Har- 
mon, 83  N.  E.  704.  170  Ind.  113. 

The  word  "extend'*  implies  something  to 
be  extended,  and .  therefore  there  can  be  no 
Inference  that  the  Legislature  Intended  by 
Laws  1902,  p.  1748,  c.  600,  entitled  "An  act  to 
extend  and  regulate  the  liability  of  employ- 
ers," to  abrogate  any  right  of  action  existing 
under  the  statutes  or  common  law,  unless 
such  an  intention  is  clearly  to  be  drawn  from 
the  language  of  the  act  Itself.  Rosin  t.  Lidg- 
erwood  Mfg.  Co.,  86  N.  Y.  Supp.  40,  51,  89 
App.  Div.  245. 

The  term  "extension"  conveys  to  the 
mind  an  enlargement  of  the  main  body ;  the 
addition  of  something  of  less  import  than 
that  to  which  It  is  attached.  New  York 
Cent,  &  H.  R.  R.  Co.  v.  Buffalo  &  W.  Electric 
Ry.  Co.,  89  N.  Y.  Supp.  418,  421,  96  App.  Dlv. 
471. 

The  word  "extend"  means  to  stretch  or 
stretch  out,  and  a  note  which  may  be  ex- 
tended is  one  on  which  payment  may  be 
lengthened  to  a  date  beyond  that  stated  in 
the  Insti-nment  Rossville  State  Bank  ▼.  Hes- 
let,  113  Pac  1052,  84  Kan.  815,  38  L.  R.  A. 
(N.  S.)  788. 

In  a  note  containing  a  provision  that 
the  makers  and  Indorsers  "severally  waive 
protest,  demand,  and  notice  of  protest,  and 
nonpayment  in  case  the  note  is  not  paid  at 
maturity,  and  agree  to  all  extensions  and 
partial  payments  before  or  after  maturity 
without  prejudice  to  the  holder,"  the  "exten- 
sion" meant  is  that  which  takes  place  when 
the  debtor  and  creditor  make  an  agreement' 
upon  a  valuable  consideration  for  the  pay- 
ment of  the  debt  on  some  day  subsequent 
to  that  previously  stipulated.  Such  stipula- 
tion does  not  render  the  note  nonnegotiable 
on  the  ground  that  the  time  of  payment  is 
uncertain.  National  Bank  of  Commerce  v. 
Kenney,  83  S.  W.  368,  371,  98  Tex.  293. 

Under  Rev.  Laws,  c.  173,  $  56,  providing 
that  a  case  may  be  entered  on  the  list  of 
those  to  be  tried  by  Jury  within  such  time 
after  the  parties  are  at  issue  as  the  court 
may  by  general  or  special  order  direct,  and 
rule  18  of  the  superior  court,  providing  that 
notice  of  a  desire  for  a  jury  trial  shall  be 
filed  not  later  than  10  days  after  the  time 
allowed  for  filing  the  answer  or  plea,  unless 
the  court  by  special  order  shall  "extend" 
the  time,  it  is  within  the  power  of  the 
court  to  make  such  special  order,  though 
the  time  prescribed  by  the  general  order 
has  already  expired.  Dolan  v.  Boott  Cotton 
Mills,  70  N.  B.  1025,  1026, 185  Mass.  576. 

The  word  "extended,''  as  used  in  an  or- 
dinance as  follows:    "A  memorial  was  pre- 


sented by  D.  in  favor  of  M.  in  petition  of  a 
piece  of  land  containing  varas  unknown  sit- 
uated west  of  the  lands  of  R. ;  and  in  con- 
formity to  petition,  it  was  unanimously  or- 
dained that  a  title  be  extended  to  the  per- 
son interested,  conditioned  and  provided  that 
if  no  other  may  show  forth  a  better  right," — 
was  used  in  the  sense  of  the  Spanish  word 
"extender,"  which  means,  when  used  in  the 
connection  under  consideration,  "to  commit  to 
writing  at  length."  Beach  v.  Gabriel,  29  Cal. 
581,  585  (citing  Spanish  and  Eng.  Diet  by 
Valesquez). 

A  beneficiary  of  a  transfer  in  trust,  on 
condition  that  she  shall  receive  only  the  in- 
come during  life  unless  she  shall  have  a  child 
which  shall  attain  a  certain  age,  takes  an 
estate  dependent  on  conditions  whereby  it 
may  be  "extended  or  abridged,"  within  Laws 
1903,  p.  74,  c.  44,  §  13,  subd.  5,  as  amended 
providing  that  such  a  transfer  shall  be  tax- 
ed at  the  lowest  possible  rate  under  the 
conditions  on  which  it  passes  at  the  time  of 
the  transfer,  and  that  the  tax  shall  be  due 
and  payable  forthwith  out  of  the  property 
so  transferred.  State  v.  Pabst,  121  N.  W. 
351,  359,  139  Wis.  561. 

Ky.  St.  I  4426a,  subd.  9,  provides  that  the 
county  board  shall  expend  taxes  collected 
for  certain  designated  purposes,  including 
the  purchase  of  "necessary  supplies"  and  the 
"extension  of  the  school  term"  in  the  sub- 
districts;  and  that  upon  petition  of  10  vot- 
ers of  a  subdlstrlct  the  board  of  education 
shall  submit  to  a  vote  the  question  whether 
an  additional  tax  shall  be  levied,  and  when 
levied  it  shall  be  the  duty  of  the  sheriff  to 
collect  it  and  hold  it,  subject  to  the  order 
of  the  county  board,  for  the  benefit  of  the 
subdlstrlct  voting  such  tax.  Held,  that  such 
additional  tax  was  to  be  expended,  under  the 
order  of  the  board  of  education,  for  the  sole 
use  of  the  subdlstrlct  levying  it,  and  for  the 
purposes  enumerated  in  the  statute,  and  the 
board  has  no  power  to  use  an  additional  tax 
levy  for  the  purpose  of  transporting  children 
to  and  from  school;  such  purpose  not  being 
mentioned  in  the  statute,  and  not  coming 
within  the  terms  "nec€53sary  supplies"  or  "ex- 
tension of  school  term,"  Shanklln  v.  Boyd, 
142  S.  W.  1041,  1043,  146  Ky.  460,  38  L.  R. 
A.  (N.  S.)  710. 

As  constmot 

See  Construct. 

New  transactioii  or  new  iemts  anthor- 
Ijied 

Where  the  provisions  of  a  parent  act 
mark  out  a  line  of  conduct  touching  a  given 
matter,  a  supplemental  act  extending  such 
provisions  is  fully  satisfied  if  such  pro- 
visions are  carried  forward  intact  to  the 
date  of  such  supplement;  and,  if  the  pur- 
pose be  to  engraft  a  radically  new  provision 
on  those  of  the  original  act,  some  other  word 
than  "extended"  must  be  employed  in  the  ti* 
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tie.    Jersey  City  v.  Speer,  72  Atl.  448,  449,  78 
N.  J.  Law,  34. 

Renewal  distingnisked 

The  words  "renew"  and  "extend"  do  not 
always  mean  the  same  thing,  but  in  interpret- 
ing a  stipulation  in  a  lease  "granting  the 
privilege  of  renewing  and  extending  this  con- 
tract for  a  period  of  three  years  from"  the 
expiration  of  the  term  named  in  the  lease, 
the  context  of  the  lease  will  be  construed  for 
the  purpose  of  arriving  at  the  Intent  of  the 
parties,  and  the  words  may  be  given  a  simi- 
lar meaning,  if  that  seems  to  be  what  the  par- 
ties intended.  Hamby  &  Toomer  v.  Georgia 
Iron  &  Coal  Co.,  56  S.  E.  1033,  1037,  127  Ga. 
702  (citing  7  Words  and  Phrases,  p.  6086 ;  In- 
surance &  Law  Bldg.  Co.  V.  National  Bank  of 
Missouri,  71  Mo.  58-60;  Jones,  Landlord  & 
Tenant,  §  338). 

The  meaning  of  the  word  "renew"  is  to 
make  over,  to  re-establish,  or  to  rebuild,  and 
the  meaning  of  "extend"  Is  to  prolong,  to 
lengthen  out.  Where  a  lease  for  10  years 
provides  for  an  extension  of  the  term  for  10 
years  at  the  option  of  the  lessee,  as  distin- 
guished from  a  renewal  of  the  lease,  the 
lease  makes  the  term  20  years,  at  the  op- 
tion of  the  lessee,  and  his  holding  over,  aft- 
er the  expiration  of  the  10  years,  is  a  suffi- 
cient exercise  of  the  option,  so  that  it  is  im- 
material whether  the  lessor  was  insane  when 
he  afterwards  gave  a  written  extension  for 
the  10  years.  Quinn  v.  Valiquette,  68  Atl. 
515,  518,  80  Vt  434,  14  L.  R.  A.  (N.  S.)  962. 

Where  a  lease  provided  that,  at  the  ex- 
piration thereof,  the  tenant  should  have  the 
privilege  of  leasing  the  privileges  for  a  fur- 
ther term  of  one  year,  commencing  on  the 
day  the  lease  expired,  such  covenant  was 
a  contract  for  a  "renewal,"  and  not  an  "ex- 
tension," of  the  lease,  and  required  notice 
in  order  to  entitle  the  lessee  to  exercise  its 
right.  Gray  v.  Maier  &  Zobelein  Brewery, 
84  Pac.  280,  282,  2  Cal.  App.  653. 

The  word  "renewed"  may  properly  be 
used  to  express  an  agreement  on  the  part  of 
the  maker  of  a  note,  but  is  inappropriate 
to  express  an  agreement  on  the  payee's  part 
to  extend  to  the  time  of  payment  The 
words,  "renewed  July  6,"  indorsed  on  the 
back  pf  a  note  over  the  signature  of  the 
payee,  are  too  indefinite  to  "extend"  time  of 
payment.  Brenneke  v.  'Smallman,  83  Pac 
302,  304,  2  Cal.  App.  306. 

Where  a  lease  of  street  railway  proper- 
ty, which  was  subject  to  a  mortgage  secur- 
ing an  Issue  of  bonds,  contained  a  provision 
requiring  the  lessee  on  the  maturity  of  the 
debt  to  "provide  for  the  renewal  thereof  by 
the  issue  or  renewal  of  bonds,"  there  was  no 
duty  on  the  lessee  to  pay  and  extinguish  the 
bonds  at  maturity,  and  its  acquisition  of 
them  at  or  near  their  maturity,  through  a 
trustee,  with  the  purpose  of  having  them 
held  by  the  trustee  to  protect  its  lease  and 
its  own  bonds,  with  the  proceeds  of  which 


they  were  purchased,  and  which  were  secur- 
ed by  a  mortgage  to  the  trustee  on  such 
lease  and  other  property,  did  not  operate  as 
a  payment,  but  only  as  an  "extension,"  which 
was  fairly  within  the  provision  of  the  lease 
for  a  "renewal"  Farmera*  Loan  &  Trust  Co. 
V.  Central  Park,  N.  &  E.  R.  R.  Co.,  193  Fed. 
963,  965,  113  C.  C.  A.  591 ;  Kentucky  Lumber 
Co.  V.  Newell  (Ky.)  105  S.  W.  972-974  (cit- 
ing  7  Words  and  Phrases,  p.  6085). 

Delit 

An  "extension  of  time"  of  payment  of  a 
debt  after  demand  therefor,  without  fixing 
any  definite  period,  In  con^deration  of  the 
payment  of  the  interest,  did  not  constitute 
such  an  "extension  of  time"  of  payment  as  to 
release  one  having  the  rights  of  a  surety. 
McCrerj'  v.  Nivin  (Del.)  67  Atl.  452,  467. 

Drain 

Comp.  Laws,  f  4379,  provides  that  where 
a  drain,  or  any  portion  thereof,  needs  clean- 
ing, straightening,  deepening,  widening,  or 
extending,  any  five  freeholders  of  the  town- 
ship or  townships  in  which  It  Is  situated, 
one  or  more  of  whom  shall  be  owners  of 
land  liable  to  assessments  in  the  cleaning 
out,  etc.,  may  apply  in  writing  to  the  county 
drain  commissioner,  alleging  Its  necessity, 
provided  that  whenever  any  such  drain  shall 
need  straightening,  deepening,  widening,  or 
extending  the  same  proceedings  shall  be  had 
throughout  in  every  respect  as  are  provid- 
ed in  the  act  for  locating  and  constructing 
the  drain  in  the  first  Instance.  Held,  that 
such  section  applied  to  an  established  drain, 
the  word  "extending"  meaning  the  continua- 
tion of  a  ditch  or  canal  already  in  existence, 
and  not  the  establishment  of  a  drainage 
system;  and  that  a  single  drain  could  not 
be  extended  into  a  system  of  drains  by  later- 
als and  branches,  pursuant  to  a  petition  un- 
der such  section.  Coming  v.  Potter,  137  N. 
W.  637,  640,  171  Mich.  690. 

Eleotrio  liekt  works 

A  provision,  in  an  ordinance  granting  a 
franchise  to  an  electric  light  company,  that 
the  city  should  not  require  the  company  to 
make  "extensions,"  except  upon  certain  con- 
ditions, held  not  to  affect  the  right  of  a  resi- 
dent in  an  established  serv'ice  zone  to  invoke 
the  aid  of  the  courts  to  compel  the  company 
to  connect  his  premises  with  its  line.  State 
ex  rel.  Mason  v.  Consumers'  Power  Co.,  137 
N.  W.  1104,  1108,  119  Minn.  225,  41  L.  R. 
A.  (N.  S.)  1181. 

Higliway 

The  Indiana  highway  laws,  providing 
that,  where  proceedings  are  instituted  for  the 
location,  vacating,  or  change  of  a  public 
highway  "extending  into  two  or  more  coun- 
ties," the  county  board  of  commissioners  be- 
fore whom  the  petition  is  first  filed  shall 
have  jurisdiction,  authorizes  the  board  to 
locate  a  highway  on  and  along  the  county 
line  and  not  othervrise  "extending"  into  an- 
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other  county.  Cooper  v.  Harmon,  83  N.  B. 
704,  170  Ind.  113  (quoting  Middlesex  &  S. 
Traction  Co.  T.  MeUar,  66  Atl.  142,  143.  70  N. 
J.  liaw,  d8,  09). 

I^iaits  of  amaioipality 

Code  Supp.  1907,  $  2793a,  providing  that 
when  the  corporate  limits  of  any  town  are 
extended  outside  the  existing  independent 
school  district  or  districts  the  boundaries  of 
the  independent  district  shall  be  correspond- 
ingly extended,  relates  to  the  enlarging  of  the 
lioundarles  of  existing  districts,  and  not  to 
newly  created  districts;  the  word  "extend" 
meaning  to  malse  larger  in  space,  time,  or 
scope,  carry  out  farther  than  the  original 
point  or  limit,  enlarge  or  lengthen  the  bounds. 
Independent  School  Dlst.  of  Town  of  Frazer, 
Boone  County,  v.  Jones,  120  N.  W.  315,  317, 
142  Iowa,  8. 

Mining  loisAtioa 

One  mining  location  is  an  "extension*' 
of  another  miuing  location  where  the  former 
is  a  coterminous  location  on  the  strilse  of 
the  same  lode  pertaining  to  the  latter.  Dag- 
gett v.  Yreka  Min.  &  MilL  Co.,  86  Pac  968, 
970,  149  Cal.  357. 

Railroad 

The  word  "extension'*  is  sometimes  used 
as  the  equivalent  to  expansion,  and  when 
predicated  of  space  may  mean  lateral,  as  well 
as  longitudinal,  enlargement.  A  man  who 
says  he  has  extended  or  intends  to  extend 
the  boundary  of  his  yard  or  the  limits  of  his 
farm  may  mean  an  expansion  of  the  area 
of  these  proi)ertie8  in  any  direction;  but 
when  a  man  says  he  is  going  to  extend  his 
lane,  or  that  his  neighbors  are  going  to  ex- 
tend a  private  road,  or  that  the  public  au- 
thorities are  going  to  extend  a  boulevard,  no 
one  would  conceive  that  he  meant  that  the 
lane,  road,  or  boulevard  was  to  be  widened. 
When  the  Legislature  authorized  the  exten- 
sion of  a  railroad  by  3  Gen.  St.  1895,  p.  3239, 
I  132,  the  word  "extension"  meant  the  pro- 
longation of  the  road  from  one  of  its  termini. 
Metlar  v.  Middlesex  &  Somerset  Traction  Co., 
63  Ati.  497,  72  N.  J.  Law,  524. 

The  term  "extension"  conveys  to  the 
mind  an  enlargement  of  the  main  body,  the 
addition  of  something  of  less  import  than 
that  to  which  it  is  attached.  Railroad  Law 
(Laws  1890,  c.  565,  amended  by  Laws  1892,  c 
676),  which  makes  the  certificate  of  the  rail- 
road commissioners  that  public  convenience 
and  necessity  require  the  construction  of  a 
road  an  essential  prerequisite  to  its  construc- 
tion, and  made  applicable  to  street  railroad 
by  Laws  1895,  c.  545,  but  which  permits  the 
"extension"  of  street  railroads  without  ob- 
taining the  certificate,  must  be  given  a  rea- 
isonable,  rather  than  a  literal,  construction  in 
the  light  of  the  legislative  purpose,  which 
was  to  restrain  the  construction  of  useless 
railroads,  and  the  construction  of  a  new 
street  railroad  without  the  required  certifi- 


cate should  not  be  permitted  under  the  pre- 
text that  it  is  an  ''extension''  of  an  existing 
Une.  N.  Y.  Cent.  &  H.  K.  R.  Co.  v.  Buffalo 
&  N.  E.  Ry.  Co.,  89  N.  Y.  Supp.  418,  421,  96 
App.  Div.  471. 

The  statute  of  Ohio,  after  providing  for 
the  granting  of  an  ordinary  street  railway 
franchise  by  public  bids  for  low  rates  of 
transportation,  authorizes  a  city  to  grant 
any  street  railway  corporation  power  to  ex- 
tend its  traclc,  subject  to  the  provisions  of 
certain  laws.  In  holding  that  an  extension 
granted  under  such  section  was  not  a  new 
line,  but  one  depending  for  existence  on  the 
original  line  and  expires  with  the  franchise 
thereof,  the  court  says:  "The  whole  theory 
of  the  claim  that  an  extension  can  live  lon- 
ger than  the  thing  extended  is  at  war  with 
reason  and  with  the  nature  of  things.  It  is 
true  that  in  this  respect  the  extension  stat- 
ute has  not  been  considered  by  the  courts. 
The  word  'extension'  has  not  been  defined. 
It  has  not  been  judicially  declared  that  an 
extension  cannot  live  longer  than  the  thing 
extended.  Probably  this  is  so  because  no 
contrary  contention  has  ever  before  been 
made."    Cleveland  Electric  Ry.  Co.  v.  City 

of  Cleveland,  137  Fed.  Ill,  13L 

/■ 

That  the  original  line  of  a  street  rail- 
way company  was  but  about  3  miles  long, 
while  a  proposed  additional  line  is  about 
15  miles  long,  is  insufficient  of  itself  to  con- 
stitute such  addition  a  "new  road,"  and  not 
an  "extension,"  within  Railroad  Law  (Laws 
1890,  p.  1108,  c.  565)  §  90,  permitting  a  street 
surface  railway  company  to  "extend"  its 
lines  without  obtaining  a  certificate  of  the 
board  of  railroad  commissioners  that  public 
convenience  and  necessity  require  the  same. 
Roberts  v.  Huntington  R.  Co.,  105  N.  Y. 
Supp.  1031,  1033,  56  Misc.  Rep.  62. 

An  ordinance  was  passed  providing  that 
a  street  railroad  company  should  furnish 
workingmen's  tickets  at  a  reduced  rate,  good 
over  any  of  Its  lines  in  the  city,  which  ordi- 
nance was  accepted  by  the  railway,  and 
the  same  ordinance  gave  the  railway  a  right 
to  extend  its  tracks  to  the  easterly  limits 
of  the  city.  Subsequently  the  railway  fran- 
chise was  assij^ned  to  a  united  company, 
which  thereafter  purchased  a  suburban  line 
wholly  without  the  limits  of  the  city.  The 
city  then  extended  its  limits  to  cover  a  por- 
tion of  the  territory  in  which  the  purchased 
railroad  was.  Held,  that  since  there  were 
two  methods  of  extending  a  street  railway, 
one  by  construction,  and  the  other  by  pur- 
chase under  Comp.  Laws  1897,  §  6448,  the 
purchase  of  the  suburban  railway  by  the 
united  company  was  an  "extension,"  and 
hence  the  company  was  bound  by  the  ordi- 
nance, regardless  of  the  franchise  of  the 
suburban  railroad.  People  v.  Detroit  United 
Ry.,  125  N.  W.  700,  162  Mich.  460,  139  Am. 
St  Rep.  582. 


JEXTJCND— EXTENSION 


416 


EXTEBIOR  BOUNDARIES 


An  act  extending  the  term  of  conndl- 
men  in  one  city  on  its  consolidation  with 
another  dty  does  not  violate  the  constltn- 
tional  prohibition  against  '^extending  the 
term"  of  a  public  officer.  Petition  of  City 
of  Pittsburg,  66  Ati.  348,  353,  217  Pa.  227. 


"Extender,"  in  Spanish  law,  means  to 
commit  to  writing  at  length.  Beach  v.  Ga- 
briel, 29  Cal.  580,  584. 

EXTEND  TO 

"That  which  'extends  to*  does  not  neces- 
sarily include  in."  Martin  v.  Hunter,  1 
Wheat  304,  374,  4  L.  Ed.  97. 

EXTENSION  TELEPHONE 

A  franchise  to  a  telephone  company 
which  fixes  the  rates  for  business  and  office 
use,  for  residence,  for  party  line  residence 
service,  business  extension  telephones,  and 
residence  extension  telephones,  and  which 
provides  that  at  such  time  as  the  exchange 
of  the  company  shall  have  in  operation  a 
flfpedfied  number  of  telephones  in  the  dty 
it  may  increase  the  rates,  does  not  contem- 
plate in  counting  the  telephones  that  busi- 
ness extension  telephones  or  residence  ex- 
tension telephones  shall  be  counted  as  tele- 
phones, for  a  "telephone,"  when  technically 
defined,  means  only  the  instrument  itself, 
but,  when  considered  with  reference  to  the 
use  to  be  made  of  it,  it  must  be  accompanied 
with  the  necessary  apparatus  for  the  recep- 
tion and  transmission  of  messages,  and  an 
"extension  telephone"  is  an  instrument  con- 
sisting of  bell,  receiver,  and  transmitter  con- 
nected with  a  telephone  which  appears  num- 
bered on  the  list,  and  is  used  solely  through 
such  numbered  instrument  without  any  inde- 
pendent connection  with  the  switchboard. 
Panhandle  Telephone  &  Telegraph  Co.  v. 
City  of  Amarillo  (Tex.)  142  S.  W.  638,  639. 


"General"  is  equivalent  to  "extensive," 
and  is  a  relative  term,  the  meaning  of  which 
must  be  determined  by  a  process  of  inclu- 
sion and  exclusion.  Times  Printing  Co.  ▼. 
Star  Pub.  Co.,  99  P.  1040,  1042,  51  Wash. 
667,  16  Ann.  Cas.  414. 

EXTENT 

See  Appreciable  Extent;  Pull  Extent. 

"The  word  'extent,*  in  common  parlance, 
varies  somewhat  in  meaning,  according  to 
the  subject  to  which  it  is  applied,  and  as 
that  changes,  it  may  as  well  refer  to  time 
as  to  space,  or  proportion;  and  more  espe- 
cially so,  when  applied  to  interests,  as  in 
patents,  for  a  particular  term  of  years." 
Wilson  V.  Rousseau,  4  How.  646,  698,  11  L. 
Ed-  1141. 

The  term  "extent"  does  not  ordinarily 
mean  "manner."    Hence  under  Laws  1901, 


IK  294^  c  125,  i  3,  providing  that,  if  any 
purchaser  of  public  land  shall  fbil  to  reside 
upon  and  improve  it  in  good  faith,  he  shall 
forfeit  it  and  all  payments  to  the  same 
"extent"  as  for  nonpayment  of  interest,  mere 
failure  to  reside  on  and  improve  the  land, 
does  not  work  a  forfeiture  ipso  facto,  as  was 
had  under  Laws  1895,  p.  67,  c.  47,  i  11,  pro- 
viding that,  if  such  purchaser  shall  fail  to 
reside  upon  and  improve  in  good  faith  pub- 
lic land  purchased  by  him,  he  shall  forfeit 
it  in  the  same  manner  as  for  nonpayment 
of  interest  Adams  v.  Terrell,  107  S.  W. 
537,  538,  101  Tex.  331. 

The  term  "extent  of  Injury,**  within 
Comp.  Laws,  §  3173,  requiring,  as  a  condition 
precedent  to  the  right  to  sue  a  city  for  per- 
sonal injury,  the  giving  of  notice  of  the  "ex- 
tent of  such  injury,"  etc.,  refers  to  the  char- 
acter of  the  injury,  and  not  to  the  amount  of 
the  claim.  Ridgeway  v.  City  of  Escanaba, 
117  N.  W.  550,  561,  154  Mich,  68. 

The  expression  "extent  of  the  work"  In 
Code,  S  813,  providing  that  a  notice  to  bidders 
for  a  contract  for  sewer  construction  shall 
state  as  nearly  as  practicable  the  extent  of 
the  work  to  be  done,  means  more  than  a 
bare  statement  of  the  length  of  the  sewer, 
the  size  of  the  pipe,  the  number  of  manholes 
and  flush  tanks,  and  includes  some  definite 
information,  without  which  an  intelligent 
bid  could  not  be  submitted,  respecting  the 
condition  under  which  Che  work  is  to  be 
done,  and  the  manner  in  which  it  will  be 
required  to  be  done.  Bennett  v.  City  of  Em- ' 
metsburg,  115  N.  W.  582,  586,  138  Iowa,  67. 

EXTENUATE 

As  used  in  an  instruction  relating  to 
manslaughter,  which  tells  the  Jury  that  im- 
plied malice  would  be  inferred  when  the 
killing  took  place  without  any  cause  which 
would  in  law  Justify,  excuse,  or  extenuate 
the  homicide,  the  word  "extenuate"  has  the 
same  meaning  as  "mitigate,"  and  refers  to 
the  reduction  of  the  grade  of  the  offense,  as 
well  as  to  a  reduction  of  the  punishment. 
Connell  v.  State,  81  S.  W.  746,  74S»  46  Tex. 
Cr.  R.  259. 

EXTERIOR  BOUNDARIES 

Constitutional  Amendment,  art.  20,  pro- 
vides that  the  municipal  corporation  known 
as  the  city  of  Denver,  and  all  municipal  cor- 
porations included  within  its  "exterior 
boundaries"  when  the  amendment  takes  ef- 
fect, are  hereby  consolidated  as  a  single 
body  politic  and  corporate,  by  the  name  of 
the  "City  and  County  of  Denver."  At  the 
same  session  at  which  article  20  was  pro- 
posed for  submission,  the  General  Assembly 
enacted  the  Parks  bill,  establishing  the  limits 
of  Denver,  and  describing  its  boundaries  by 
metes  and  bounds.  After  the  specific  de- 
scription occurred  the  following:  "Excit- 
ing, however,  all  towns  and  cities  incorporate 
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ed  under  the  general  laws  of  tlie  state  and 
sitoated  within  said  last-mentioned  bounda- 
ries." Within  the  exterior  boundaries  as 
thus  specifically  defined  lay  the  dty  of  Den- 
ver proper,  and  on  the  other  boundaries 
certain  other  towns.  Held,  that  the  except- 
ing clause  did  not  change  the  exterior  bound- 
aries of  the  city  of  Denver,  but  fhey  re- 
mained as  defined  by  metes  and  bounds  in 
the  first  part  of  the  act,  and  hence  the  town 
of  Montclair  and  the  other  towns  within 
such  boundaries  became  merged  into  the  city 
and  county  of  Denver  under  the  constitu- 
tional amendment  Town  of  Montclair  7. 
Thomas^  73  Pac.  48,  50,  31  Colo.  327. 

EXTERIOR  WALLS 

Where  in  the  specifications  for  the  con- 
struction of  a  building  it  was  provided  that 
all  "exterior  walls"  should  be  faced  with 
a  select  quality  of  brick,  and  expensive 
brickwork  was  to  be  limited  to  walls  ,ex- 
posed  to  view,  and  certain  walls  of  the 
building  were  exi>osed  to  the  weather,  but 
not  to  view ;  nor  were  they  anywhere  specif- 
ically mentioned  as  "exterior  walls,"  but 
where  they  were  so  mentioned  were  called 
•Inner  walls,"  it  was  held  that  they  could  not 
be  considered  "exterior  walls"  within  the 
meaning  of  the  contract.  Itt^er  v.  St.  Louis 
Exposition  &  Music  Hall  Ass*n,  11  S.  W.  58, 
59,  97  Mo.  561. 

EXTERNAL 

The  word  ''external"  means  outward, 
exterior,  visible  from  the  outside,  and  hence 
capable  of  being  perceived,  apparent;  and 
an  ''external"  examination,  such  as  a  pur- 
chaser of  a  machine  which  is  to  be  used  in 
the  place  where  his  employ^  are  to  work  is 
required  to  make,  is  not  necessarily  limited 
to  the  outer  surface,  as  distinguished  from 
the  inner  surface,  of  a  valve  actually  ex- 
posed or  naturally  exposable  to  view  in  the 
process  of  installation.  Petroleum  Iron 
Works  Co.  V.  Boyle,  179  Fed.  433,  438,  102 
C.  C.  A.  579. 

The  "external  violence"  Intended  by  a 
marine  policy,  exempting  the  insurer  from 
liability  for  loss  occasioned  by  the  bursting 
of  the  boilers,  unless  caused  by  unavoidable 
external  violence,  is  violence  external  to  the 
vessel,  and  not  merely  external  to  the  boil- 
ers. Quackenboss  v.  Insurance ,  Co.  of  North 
America,  50  South.  444,  445,  95  Miss.  872. 

EXTERKAIi,     VIOIiENT,     AND     ACCI- 
DENTAI.  MEANS 

See,  also,  Accident—Accidental. 

In  a  provision  of  an  accident  insurance 
policy  restricting  the  liability  to  injuries 
effected  through  external,  violent,  and  acci- 
dental means,  the  term  "external"  refers 
to  the  means  of  the  injury  and  not  to  the 
injury  itself,  and  the  fact  that  an  injury  is 
accidental  and  unnatural,  naturally  imports 

2  Wds.&  P.2d  Seb.— 27 


an  external  and  violent  agency  as  its  cause. 
Dezell  v.  FideUty  &  Casualty  Co.,  75  S.  W. 
1102,  1105,  176  Mo.  253. 

Under  an  accident  insurance  policy,  in- 
suring against  loss  resulting  from  bodily  in- 
jury caused  or  produced  through  "external, 
violent,  and  accidental  means,"  it  is  only 
necessary  that  the  cause  of  the  injury  or 
death  should  be  external  to  the  person, 
though  It  acts  internally.  Proof  that  the 
plaintiff  suffered  lesion  of  a  blood  vessel  of 
the  lungs  while  assisting  to  lift  a  heavy 
mail  sack,  and  that  such  lesion  subsequently 
entirely  healed,  establishes  a  prima  facie 
case  that  the  injury  was  caused  by  external, 
violent  and  accidental  means  within  the 
terms  of  the  policy.  Young  v.  Railway 
Mail  Ass'n,  103  S.  W.  557,  559,  563,  126  Mo. 
App.  325. 

EXTINGUISH— EXTINGUISHMENT 

"An  'extinguishment'  is  a  discharge  by 
operation  of  law."  Woodrough  v.  Douglas 
County,  98  N,  W.  1092,  1095,  71  Neb.  354. 

As  payment 

Giving  a  check,  wtiich  is  never  paid,  is 
not  an  "extinguishment"  of  debt,  unless 
shown  to  have  been  accepted  absolutely  as 
payment  Sharp  v.  B.  Nathan  Mercantile 
Co.,  88  S.  W.  306,  75  Ark.  556. 

Under  Civ.  Code,  i  ISQO,  providing  that! 
an  obligation  for  the  payment  of  money  is 
extinguished  by  a  due  offer  of  payment,  if 
the  amount  is  deposited  in  the  name  of  the 
creditor  with  a  bank  and  notice  of  the  de« 
posit  is  given  to  the  creditor,  the  fact  that, 
after  demand  for  rent  and  nonpayment 
thereof,  the  tenant  deposits  the  amount  of 
the  rent  in  bank,  is  not  an  "extinguishment" 
of  the  obligation  for  rent,  In  the  absence  of 
any  offer  of  payment,  or  notice  of  or  acqui- 
escence in  the  deposit  by  the  landlord.  Owen 
V.  Herzikoff,  84  Pac.  274,  275,  2  CaL  App. 
622. 

EXTORT— EXTORTION 

"Extortion"  is  the  wrongful  exaction  of 
money;  an  imposition  under  color  of  right; 
or  the  taking  or  obtaining  of  anything  from 
another  by  ^eans  of  illegal  compulsion  or 
oppressive  exaction.  Dudley  v.  Stansberry, 
59  South.  379,  380,  5  Ala.  App.  491  (citing  3 
Words  and  Phrases,  pp.  2622,  2623). 

In  a  prosecution  for  making  threats 
with  intent  to  "extort"  money,  it  is  not  nec- 
essary for  the  court  to  define  "extort,"  since 
it  is  a-  common  word,  used  in  the  statute  in 
its  ordinary  sense,  and  the  court  may  well 
assume  that  the  jury  understands  its  mean- 
ing. State  V.  Louanis,  65  Atl.  532,  634,  79 
Vt  463,  9  Ann.  Cas.  194. 

"Extort,"  as  used  in  Code  D.  0.  S  819, 
providing  that  "whoever  verbally  or  in  writ- 
ing accuses  or  threatens  to  accuse  any  other 
person  of  a  crime  or  any  conduct  which, 
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if  true,  would  tend  to  disgrace  Buch  other 
person,  or  in  any  other  way  subject  him  to 
the  ridicule  or  contempt  of  society,  or  threat- 
en  to  expose  or  publish  any  of  his  infirmities 
or  failings  with  intent  to  extort  from  such 
other  person  anything  of  yalue  or  any 
pecuniary  advantage  whatever,  or  to  compel 
the  person  accused  or  threatened  to  do  or  to 
refrain  from  doing  any  act,  ♦  ♦  ♦  shall 
be  imprisoned,  ♦  ♦  ♦ »»  means  moral  com- 
pulsion, the  result  of  exx)osing  or  threaten- 
ing to  expose  the  person  addressed  to  the 
ridicule  or  contempt  of  society.  An  intent 
by  a  collector  to  collect  a  debt  due  his  prin- 
cipal by  posting  cards  conspicuously  on  the 
debtor's  door,  which  opened  into  a  public 
hall,  the  cards  having  printed  on  them  the 
collector's  name  and  business,  and  written 
demands  for  payment,  is  an  attempt  to  "ex- 
tort" money  from  the  debtor.  Slater  v. 
Taylor,  31  App.  D.  C.  100,  103. 

•  Under  the  statute  of  this  state,  sections 
7080  and  7081,  Rev.  Codes,  "extortion"  is 
the  obtaining  of  proi)erty  from  another  with 
his  consent,  induced  by  a  wrongful  force  or 
fear  or  under  color  of  official  right,  and  fear 
such  as  will  constitute  extortion  may  be  in- 
duced by  a  threat  to  accuse  the  party  of  the 
commission  of  a  crime.  Wilbur  v.  Blanchard* 
126  Pac.  1069,  1072,  22  Idaho,  517. 

Under  Pen.  Code,  ]  518,  declaring  that 
"extortion"  is  committed  only  when  the  prop- 
erty is  obtained  with  the  consent  of  the 
owner,  induced  by  an  unlawful  use  of  force 
or  fear,  the  unlawful  use  of  force  or  fear 
must  be  the  operative  or  controlling  cause 
which  produces  the  consent,  and  If  some  other 
cause  is  to  some  extent  the  primary  and 
controlling  one  in  inducing  the  consent,  there 
is  no  "extortion."  People  ▼.  Williams,  59 
Pac.  581,  582,  127  CaL  212. 

For  a  bricklayers'  and  plasterers'  union 
to  compel  a  manufacturer  of  brick  to  pay  a 
fine  for  selling  brick  to  a  boss  mason  em- 
ploying nonunion  men,  by  threatening  that 
unless  it  was  paid  they  would  refuse  to 
handle  his  brick,  was  an  act  of  the  purest 
"extortion,"  using  that  word  in  its  widest 
meaning,  by  means  of  threats  and  intimida- 
tion, and  in  the  plainest  violation  of  the 
statute.  March  v.  Bricklayers'  &  Plasterers' 
Union  No.  1  &i  Connecticut,  63  Atl.  291,  293, 
79  Conn.  7,  4  U  R.  A.  (N.  S.)  1198,  118  Am. 
St  Rep.  127,  6  Ann.  Cas.  848. 

Penal  Law,  i  850,  defines  "extortion" 
as  the  obtaining  of  property  from  another 
with  his  consent,  induced  by  a  wrongful 
use  of  force  or  fear,  etc.,  and  section  851 
provides  that  threats  to  do  an  unlawful  in- 
jury to  person  or  property  may  constitute 
extortion.  Held,  that  one  who  procured  for 
another,  without  consideration,  a  position  as 
a  painter,  and  afterward  threatened' to  have 
him  discharged  unless  he  was  paid  a  certain 
sum  each  week  out  of  the  painter's  wages, 
was  guilty  of  extortion;  the  word  "property"  < 


in  the  statute  including  every  species  of  val- 
uable rigiit,  including  the  right  to  employ- 
ment People  ex  reL  Short  v.  Warden  of 
City  Prison,  130  N.  Y.  Supp.  688,  700,  145 
App.  Viv.  861. 

Rev.  Laws,  f  5096,  d^nes  "extortion"  as 
"the  obtaining  of  property  from  another  with 
his  consent  induced  by  wrongful  use  of 
force  or  fear,  or  under  color  of  official  righlf* 
and  then  proceeds  to  define  in  particular 
what  constitutes  extortion,  and  among  other 
things  it  is  declared  that  "every  person  who 
shall  induce  another  by  a  threat  to  do  an 
unla'wful  injury  to  tlie  person  or  property 
of  the  one  threatmed,  ♦  •  •  or  to  accuse 
him  ♦  ♦  ♦  of  any  crime,  or  to  exi>ose  or 
impute  to  him  ♦  ♦  ♦  any  deformity  or 
disgrace,  or  disclose  or  to  expose  any  secret 
affecting  him,  •  ♦  ♦  and  every  person 
who  shall  extort  any  money  or  other  prop- 
erty from  another  under  circumstances  not 
amounting  to  robbery,  by  means  of  force  or 
any  threat  hereinbefore  mentioned,  shall  be 
guilty  of  extortion."  In  a  prosecution  for 
extortion,  charging  the  defendant  with  ob- 
taining money  from  a  nmrried  man  by  means 
of  a  threat  to  publicly  accuse  him  of  criminal 
relations  with  an  unmarried  woman,  the 
court  charged  the  jury  as  follows:  "  'Extor- 
tion,' so  far  as  it  is  necessary  to  define  it  in 
this  case,  consiks  in  obtaining  the  property  of 
another  with  Ids  consent,  induced  by  the 
wrongful  use  of  fear.  The  offense  differs 
from  larceny,  which  is  unlawfully  obtaining 
the  property  of  another  without  the  consent 
of  the  other,  In  that  the  cotisent  of  the  own- 
er of  the  property  does  not  constitute  a  de- 
fense to  the  indictment,  but,  on  the  other 
hand,  does  constitute  an  essential  element 
of  the  offense,  if  such  consent  is  obtained 
by  the  wrongful  use  of  force  or  fear.  Under 
the  statute  creating  and  defining  the  offense, 
every  person  who  shall  Induce  another  by 
a  threat  to  accuse  him  of  a  crime,  or  expose 
or  Impute  to  him  any  deformity  or  disgrace, 
or  to  expose  any  secret  affecting  him,  to 
consent  to  part  with  his  money  or  property, 
under  circumstances  not  amounting  to  rob- 
bery, is  guilty  of  extortion.  There  are  three 
essential  elements  in  the  offense:  (1)  A 
threat  to  do  one  or  more  of  the  things  men- 
tioned in  this  statute;  (2)  the  existence  of  a 
feeling  of  fear  induced  by  such  throats; 
and  (3)  the  obtaining  of  property  or  money 
of  another  wi,th  his  consent,  induced  by  such 
fear  and  threat"  The  court  further  charg- 
ed that,  if  the  jury  should  find  from  the 
testimony  that  defendant  did  make  a  threat 
to  expose  the  man  in  question,  or  to  impute 
disgrace  to  him  concerning  his  relations  with 
the  woman,  and  that  such  threat  induced  a 
fear  in  his  mind  through  wnich  he  was  led 
to  and  did  part  with  $500,  then  they  should 
find  him  guUty  of  the  offense  charged.  The 
court  further  stated  that,  in  determining 
whether  or  not  a  threat  was  made  and  the 
money  was  paid  through  fear,  the  question 
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of  tlie  Telatlonship,  whether  criminal  or  not, 
was  Immaterial,  and  that  the  real  question 
for  determination  was  not  what  tne  actual 
relations  between  the  parties  were,  but  did 
uefendant  threaten  to  expose  him  to  disgrace 
by  reason  of  the  Improper  relations,  and  did 
such  threat  Induce  him  to  pay  defendant 
money?  Exception  was  taken  to  the  charge 
on  the  ground  that  the  threat  to  use  the 
knowledge  obtained  firom  the  relations  as 
evidence  In  a  divorce  action  Is  not  an  un- 
lawful act,  and  that  such  declaration  was 
not  a  threat^  within  the  meaning  of  the 
statute,  and  it  was  held  that  this  criticism  of 
the  <diarge  was  entirely  unfounded.  State 
V.  Coleman,  110  N.  W.  5»  6,  90  Minn.  487,  116 
Am.  St  Rep.  441. 

Pen.  Code,  i  633,  defines  extortion  as  the 
obtaining  of  property  from  another  with  his 
consent^  Induced  by  a  wrongful  use  of  force 
or  fear.  Section  634  declares  that  fear  such 
as  will  constitute  extortion  may  be  induced 
by  a  threat,  either  to  accuse  another  of  any 
crime  or  to  expose  any  secret  affecting  him, 
and  section  638  declares  that  every  person 
who,  with  intent  to  extort  any  money  or 
property  from  another,  sends  any  person  any 
threatening  letter  shall  be  punished  as  if 
the  money  or  property  were  actually  obtain- 
ed by  means  of  such  threat  Held,  that  the 
word  ^'wrongful,''  as  used  In  section  683,  re- 
lates solely  to  the  method  used;  and  a  per- 
son may  be  guilty  of  extortion  under  such 
sections  if  he  obtains  money  from  another 
by  unlawful  means,  though  he  does  not  seek 
to  obtain  any  b^ieflt  for  himself,  and  believes 
that  the  money  or  property  obtained  in  fact 
belongs  to  the  person  for  whom  it  is  obtain- 
ed; the  term  **extortion"  being  construed  to 
mean  "to  obtain  from  a  holder  desired  pos- 
sessions or  knowledge  by  force  or  compul- 
sion; to  wrest  from  another  by  force,  men- 
ace, duress,'*  etc.  In  re  Sherln,  130  N.  W. 
761,  767,  27  S.  D.  232,  40  L.  R.  A.  (N.  S.)  801, 
Ann.  Cas.  1913D,  446. 

The  replication  did  not  allege  "extor- 
tion*' of  the  loan  to  procure  plaintiflTs  assent 
to  the  composition  within  the  meaning  of 
Baukr.  Act  I  29b5,  penalizing  one  who  at- 
tempts to  extort,  or  extorts  money  from  a 
person  as  a  consideration  for  acting  or  for- 
bearing to  act  in  a  bankruptcy  proceeding. 
Zarello  t.  J.  S.  Reeves  Sc  Co.,  54  South.  654, 
666, 171  Ala.  401. 

Where  an  attorney  for  a  deserted  wife 
wrote  letters  to  the  husband  implying  that  If 
he  did  not  pay  certain  money  and  turn  over 
certain  property  to  the  wife,  and  Induce  his 
paramour,  with  whom,  it  was  claimed,  he 
was  living  in  another  state  in  adultery,  to 
secure  the  dismissal  of  certain  civil  proceed- 
ings on  a  note  given  by  the  husband  to  such 
paramour,  criminal  proceedings  would  be  in- 
stituted against  them,  and  they  would  be 
extradited  and  tried,  such  acts  constituted 
"extortion"  within  Pen.  Code,  §§  633, 634, 638, 
without  reference  to   the   justness   of.  the 


wife's  <aalm  or  the  attorney's  intention,  re- 
quiring the  attorney's  suspension  from  prae- 
ttce.  In  re  Sherln,  130  N.  W.  761,  767,  2T 
S.  D.  232.  40  L.  R.  A.  (N.  S.)  801,  Ann.  Gas. 
1913D,  446. 

An  Information  which  charges  a  conspir- 
acy "to  commit  extortion  of  and  from"  a 
third  person,  and  which  alleges  that  defend- 
ants, in  pursuance  of  the  conspiracy,  ex- 
torted a  specified  sum  from  the  third  person, 
is  not  bad  for  failing  to  use  the  words  "the 
ofiTense  of*  or  "the  crime  of,"  immediately 
preceding  the  word  "extortl<m,"  since  the 
word  "extortion"  Includes  the  idea  of  the 
crime  as  much  so  as  though  the  conspiracy 
were  alleged  to  be  to  commit  a  particular 
crime.  People  v.  Lamb,  117  N.  W.  539.  153 
Mich.  675. 

Under  Pen.  Code,  S  518,  defining  "extor- 
tion" as  the  obtaining  of  property  from  an- 
other, with  his  consent,  induced  by  a  wrong- 
ful use  of  force,  or  fear,  or  under  color  of 
official  right,  and  under  section  519.  providing 
that  fear  such  as  will  constitute  extortion 
may  be  induced  by  a  threat  to  do  an  unlaw- 
ful injury  to  the  property  of  him  threatened, 
an  Indictment  charging  that  defendants  are 
guilty  "of  a  felony,  to  wit,  extortion";  that 
they  unlawfully  and  feloniously  extorted 
from  persons  named,  with  their  consent  $1,- 
175,  by  the  wrongful  use  of  fear,  induced  by 
means  or  threats  to  do  an  unlawful  injury 
to  such  persons'  property;  that  such  persons 
sold  liquors  at  retail,  and  were  required  to 
obtain  a  license  from  a  city  and  county; 
that  the  threat  was  that  if  such  persons 
did  not  pay  the  sums  demanded  they  could 
not  and  would  not  obtain  the  license;  and 
that  defendants  would  prevent  them  from  ob- 
taining a  license  and  prevent  them  from 
selling  liquors— is  insufficient  for  failing  to 
show  that  the  spedflc  Injury  threatened  was 
an  unlawful  Injury.  People  v.  Schmltz,  94 
Pac.  407,  418,  7  CaL  App.  330.  15  U  R.  A. 
(N.  S.)  717. 

One  attempting  to  obtain  money  from  an- 
other with  his  consent  by  the  wrongful  use 
of  fear,  and  a  verbal  threat  to  publicly  ac- 
cuse him  of  adultery,  is  guilty  of  the  felony 
of  an  attempt  to  commit  "extortion,"  defined 
by  Penal  Law,  ||  850,  851,  as  the  obtaining 
of  property  from  another  with  his  consent 
induced  by  wrongful  use  of  fear  and  by  a 
threat  to  accuse  him  of  any  crime,  and  Is 
not  guilty  of  the  misdemeanor  denounced  by 
section  857,  providing  that  a  person  who 
verbally  makes  such  a  threat  as  would  be 
criminal  If  made  in  writing  is  guilty  of  a 
misdemeanor,  which  applies  only  to  "blade- 
mail,"  defined  by  section  856  as  the  extorting 
of  money  from  another  by  any  writing  threat- 
ening to  accuse  a  person  of  crime,  for  the 
threats  under  sections  850,  851,  may  be  writ- 
ten or  verbal.  People  ex  rel.  rerry  v.  Gill- 
ette, 124  N.  Y.  Sux^.  470,  471,  140  App.  Div. 
27. 
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An  attorney's  charge  for  professional 
aervicea  is  not  ''extortionate**  unless  oppres- 
BlTe  or  lllegaL  Grievance  Committee  v.  En- 
nis,  80  Atl.  767,  770,  84  Conn.  594. 

By  color  of  office 

The  technical  legal  meaning  of  "extor- 
tion** is  the  taking  of  money  or  anything  of 
value  by  an  officer  by  color  of  his  office,  ei- 
ther when  none  is  due  him,  or  more  than  is 
due  him,  or  probably  where  it  is  not  yet  due, 
or  the  oppressive  misuse  of  official  power  by 
the  rejection  of  money.  Holt  v.  State,  74  S. 
B.  560,  561,  11  Ga.  App.  84  (citing  3  Words 
and  Phrases,  p.  2626);  Hanley  v.  State,  104 
N.  W.  57,  69,  125  Wis.  396  (citing  4  Black- 
stone,  141;  Commonwealth  v.  Mitchell,  3 
Bush  [66  Ky.]  25,  96  Am.  Dec.  192) ;  State  v. 
Cooper,  113  S.  W..1048,  1049,  120  Tenn.  549, 
15  Ann.  Cas.  1116;  Commonwealth  v.  Wil- 
son, 30  Pa.  Super.  Ct  26,  30. 

The  soliciting  of  a  bribe  by  an  officer 
aft^  making  an  arrest  or  a  threat  to  arrest 
is  not  "extortion**  in  a  legal  sense.  State  v. 
Browning,  133  N.  W.  330,  336,  153  Iowa,  37. 

Ballinger*s  Ann.  Codes  &  St  S  7218,  pun- 
ishing any  officer  corruptly  extorting  any 
"greater  fees  for  any  services**  than  by  law 
are  allowed  or  demanding  under  color  of 
T>fflce  any  promise  securing  the  payment  of  a 
"greater  sum  of  money  for  any  service*'  than 
he  is  authorized  by  law  to  demand,  defines 
"extortion**  as  the  corrupt  exaction  of  great- 
er fees  for  official  services  than  are  allowed 
by  law,  or  the  taking  under  color  of  office 
of  a  promise  securing  the  payment  of  ex- 
cessive fees,  and  contemplates  an  exaction 
of  an  excessive  amount  when  the  right  ex- 
ists to  demand  some  amount  within  lawful 
provisions  because  of  actual  services  ren- 
dered, and  the  exaction  must  be  for  real 
or  pretended  official  services  demanded  of 
one  who  at  least  believes  himself  to  be  un- 
der legal  obligations  to  pay  something,  and 
without  the  right  existing  on  the  one  hand  to 
demand  legal  fees  for  services  actually  ren- 
dered, and  without  the  obligation  of  another 
to  pay  legal  fees,  there  can  be  no  extortion. 
State  T.  Wainright,  97  Pac.  51,  52,  50  Wash. 
225. 

For  a  justice  of  the  peace  to  demand  and 
receive  fees  before  they  are  due  constitutes 
"extortion*'  at  common  law.  Under  Shan- 
non*s  Code,  If  6352,  6353,  providing  that  no 
officer  shall  demand  or  receive  fees  or  other 
compensation  for  any  service  further  than 
expressly  provided  by  law,  a  justice  of  the 
peace,  demanding  and  receiving  fees  before 
they  are  due,  is  guilty  of  "extortion,"  in  vio- 
lation of  section  6714,  providing  that  it  is 
extortion  by  an  officer  to  luiowingiy  demand 
or  receive  of  another  for  performing  any 
service  or  official  duty  for  which  a  fee  or  com- 
pensation Is  established  by  law  any  greater 
fee  or  compensation  than  legally  allowed  or 
provided.  State  v.  Cooper,  113  S.  W.  10^, 
1049,  120  Tenn.  549,  15  Ann.  Cas.  1116. 


Under  Pen.  Code  1910,  (  302,  providing 
that  ''extortion*'  shall  consist  of  any  public 
officer  unlawfully  taking  by  color  of  his  of- 
fice from  any  person  any  money  or  thing  of 
value  that  is  not  due  him,  or  more  than  is 
due,  an  officer  who  uses  his  office  to  exact 
money,  not  due  him  may  be  guilty  of  extor- 
tion, though  he  does  not  pretend  to  be  ex- 
ecuting any  process,  nor  does  he  extort  mon- 
ey upon  promise  not  to  execute.  Dean  y. 
State,  71  S.  E.  597,  598,  9  Ga.  App.  303. 

EXTRA 

The  term  "extra,**  in  a  builder's  contract, 
means  something  outaide  of  or  in  addition 
to  that  exacted  by  the  contract  Chicago 
Lumber  &  Coal  Co.  v.  Gaimer,  109  N.  W.  780, 
782,  132  Iowa,  282. 

"Extra,**  as  an  adjective  or  a  noun,  ex- 
presses an  idea  of  something  beyond,  in  addi- 
tion to,  or  in  excess  of  what  is  due,  usual, 
or  necessary;  and,  as  used  in  building  or 
similar  contracts,  it  denotes  something  done 
or  furnished  in  addition  to,  or  in  excess  of, 
the  requirement  of  such  contract;  something 
not  required  in  the  performance  of  the  con- 
tract FuUerton  v.  City  of  Des  Moines 
(Iowa)  115  N.  W.  607,  611. 

EXTRA  BRAXEMAN 

An  "extra  brakeman**  is  one  who  has  no 
regular  employment,  but  takes  the  place  of 
a  regular  employ^  when  off  duty.  Louisville 
&  N.  R.  Co.  T.  Mulfinger's  Adm'x  (Ky.)  80 
S.  W.  499. 

EXTRA  GOMPEHSATION 

The  supervisor's  claim  for  commissions 
is  not  a  claim  for  "extra  compensation**  with- 
in the  inhibition  of  Const  art  3,  |  28,  and 
Public  Officers  Law,  S  67,  prohibiting  extra 
compensation  to  any  public  officer,  since  he 
asks  only  for  the  compensation  given  by 
the  town  law  (Consol.  Laws,  c.  62).  People 
ex  rel.  Studwell  v.  Archer,  126  N.  Y.  Supp. 
750,  752,  142  App.  Dlv.  71. 

'*Bixtra  compensation,**  within  the  mean- 
ing of  article  24  of  the  Amendments  to  the 
Constitution,  prohibiting  the  General  Assem- 
bly, or  any  county,  city,  etc.,  to  grant  any 
extra  compensation  to  any  public  officer,  is  a 
compensation  in  addition  to,  in  excess  of, 
or  larger  than  the  compensation  prescribed 
by  law  or  settled  by  contract;  one  the  payee 
is  not  entitled  by  law  to  demand,  nor  the 
payer  obliged  to  pay.  McGovem  v.  Mitchell, 
63  Aa  433,  441,  78  Conn.  536. 

EXTRA  GOOD  ORE 

The  words  "extra  good  ore,"  in  a  con- 
tract to  Indemnify  for  the  expense  of  sink- 
ing a  mining  shaft  if  the  drill  hole  was  not 
as  represented,  the  representation  being  "1 
to  8  feet  soil  and  clay,  HO  to  117  feet  dark 
flint,  with  extra  good  ore,**  do  not  refer  mere- 
ly to  the  quality  of  the  ore,  but  require  a 
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quantity  solliclent  to  justify  mining.    Hall  y. 
Oiltwood,  81  8.  W.  208,  209, 106  Mo.  App.  568. 

EXTRA  OR  SPECIAIi  TERM 

Within  Rev.  St  1892,  $  1373,  authorizing 
the  calling  of  extra  or  special  terms  of  court 
an  '^extraordinary  or  special  term*'  is  merely 
a  term  other  than  a  regular  spring  or  fall 
term,  and  such  a  term  does  not  lose  its  char- 
acter as  such  merely  because  the  order  call- 
ing it  designates  It  an  adjourned  term,  if  it 
appears  that  it  is  a  term  distinct  from  the 
regular  terms ;  and  hence,  where,  at  the  reg- 
ular spring  term  in  D.  county  on  March  12th, 
an  adjourned  term  was  called  for  March  23d, 
and  on  March  17th,  the  regular  spring  term 
was  held  in  P.  county  in  the  same  circuit,  it 
was  immaterial  whether  the  court  had  power 
to  adjourn  a  term  to  a  day  subsequent  to 
the  conyenlng  of  the  same  court  In  another 
county,  since  the  so-called  adjourned  term 
was  an  extraordinary  or  special  term  within 
the  meaning  of  the  statute.  Peeples  v.  State, 
35  South.  223,  224,  46  Fla.  101,  4  Ann.  Cas. 
870. 

EXTRA  WORK 

The  term  "extra  work,"  as  used  in  a 
construction  contract  providing  that  no  claim 
for  "extra  work"  shall  exist  in  favor  of  the 
contractor,  unless  the  same  has  been  ordered 
by  proper  authorities,  means  only  extra  work 
necessitated  by  a  change  of  plan,  and  not 
work  which  was  naturally  incident  to,  though 
not  foreseen  by,  the  contractor  at  the  time 
the  contract  was  entered  into.  People  ex  rel. 
HcCabe  v.  Snedeker,  94  N.  Y.  Supp.  319,  324, 
106  App.  Div.  89. 
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'The  question  of  what  constitutes  'extra 
work'  depends,  as  a  general  rule,  upon  the 
construction  of  the  working  contract,  and 
when  the  construction  of  an  entire  work  is 
called  for,  at  a  fixed  compensation,  the  haz- 
ards of  the  undertaking  are  assumed  by  the 
contractor,  and  he  cannot  recover  for  Increas- 
ed cost  as  *extra  work,'  upon  discovering  that 
he  has  made  a  mistake  in  his  estimate  of  the 
cost,  or  that  the  work  is  more  difficult  and 
exi)ensive  than  he  anticipated.*'  A  building 
contractor  cannot  recover  for  **extra  work" 
fai  the  digging  of  an  excavation  and  the  mak- 
ing of  a  foundation  for  a  building,  where  the 
specifications  in  the  contract  provided  that 
the  ground  was  to  be  excavated  to  a  depth  to 
make  the  cellar  seven  feet  from  the  cement 
floor  to  the  first  floor  joist,  the  ground  re- 
moved from  the  excavation  to  be  graded  up 
around  the  houses  after  the  walls  were  up, 
and  the  foundation  to  go  to  the  solid  ground, 
on  a  showing  that  because  of  the  character 
of  the  ground  it  was  necessary  to  excavate 
more  than  seven  feet  to  secure  solid  ground 
for  the  foundation,  to  remove  an  increased 
amount  of  earth  and  rubbish,  and  to  fill  in 
with  sand  and  gravel,  since  such  work  was 
covered  by  the  specifications  in  the  contract. 


Hennessey  v.  Fleming  Bros.,  90  Pac.  77,  78, 
40  Colo.  27. 

Where  the  specifications  of  a  building 
contract  require  the  contractor  to  **rub  down 
all  brick  work  on  street  sides."  the  contrac- 
tor cannot  claim  pay  for  cleaning  street  walls 
with  acid  as  for  "extra  work";  the  work 
coming  within  the  terms  of  the  contract. 
Chamberlain  v.  HlUbord,  38  Pac.  437,  438„ 
26  Or.  428. 

Under  a  building  contract  stipulating 
that  no  extras  win  be  allowed,  unless  ordered 
by  the  superintendent  in  writing,  and  unless 
the  cost  thereof  is  agreed  on  in  advance  and 
expressed  in  writing,  a  contractor  performing 
"extra  work,"  which  is  work  arising  outside 
and  independent  of  the  contract,  cannot  re- 
cover therefor,  unless  the  complaint  alleges 
that  the  conditions  of  the  contract  as  to  ex- 
tra work  were  complied  with.  Rebekah  As- 
sembly, 1.  O.  O.  F.,  V.  Pulse,  94  N.  E.  779,  47 
Ind.  App.  466. 

A  contract  to  construct  a  public  highway 
provided  for  the  payment  of  a  lump  sum, 
unless  changes  in  the  plans  increased  or  de- 
creased the  work.  The  specifications  requir- 
ed the  contractor  to  satisfy  himself  as  to  the 
conditions  governing  the  work  and  the'  nature 
and  extent  of  the  jnaterials  required,  and 
stated  that  the  estimates  of  the  engineer  were 
approximate  only.  The  engineer  had  esti- 
mated the  amount  of  surplus  excavation  at 
8,000  yards,  but  the  excavation  amounted 
to  9,456  yards.  Held,  that  the  contractor 
was  not  entitled  to  compensation  for  the  ex- 
cavation in  excess  of  the  estimate  of  the  en- 
gineer. Where  a  construction  contract  did 
not  require  the  performance  by  the  contractor 
of  certain  work,  the  work  was  "extra  work," 
within  the  provision  that  no  claim  should  be 
made  for  such  work,  unless  performed  in 
pursuance  of  written  orders  signed  by  the 
engineer  in  charge  of  the  work.  Molloy  v. 
Village  of  Briarcliff  Manor,  129  N.  Y.  Supp. 
929,  936,  145  App.  Div.  483. 

Where  a  contract  of  a  borough  for  the 
construction  of  a  dam  classified  the  work  in 
difl^erent  items,  and  approximated  the^amount 
thereof  and  provided  that  additional  work 
above  the  estimate  should  be  paid  for  at  the 
contract  price  for  work  of  that  class,  and 
that  "extra  work"  should  be  that  "for  which 
no  price  is  fixed  in  the  contract  and  which 
is  not  covered  by  the  contract  sum  or  the 
specifications,"  that  the  condition  of  the 
ground  required  the  contractor  to  expend  a 
much  larger  amount  of  work  of  the  various 
kinds  itemized  in  the  contract  than  was  es- 
timated, which  work  cost  more  than  the  rate 
specified  in  the  contract,  did  not  make  the 
additional  work  "extra  work"  within  the 
meaning  of  the  contract.  Coryell  v.  Dubois 
Borough,  76  Atl.  25,  26,  226  Pa.  103. 

Putting  in  expansion  joints  in  a  wood 
block  pavement  Is  "extra  work,"  within  a  con- 
tract requiring,  as  a  condition  to  a  claim 
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therefor,  or  its  allowance,  that  It  shall  be 
first  authorized  in  writing,  and  the  price  to 
be  paid  therefor  be  agreed  on  In  the  same 
way.  United  States  Wood  Preserving  Co.  v. 
City  of  New  York,  123  N.  X.  Supp.  538,  539. 
138  App.  Div.  841, 


"Extras,"  in  a  contract  for  the  construc- 
tion of  a  system  of  water  works,  "consist  of 
labor  or  materials  not  called  for  by  the  orig- 
inal contract."  Casgrain  v.  Milwaukee,  51  N. 
W.  88,  89,  81  Wis.  113. 

Ordinarily  the  word  "extras"  carries  the 
idea  of  something  beyond,  in  addition  to,  or 
in  excess  of,  what  is  due  usually  or  necessari- 
ly; and  in  a  contract  it  denotes  something  done 
or  furnished  in  addition,  or  in  excess  of,  the 
requirements  of  such  contract,  something  not 
required  in  the  performance  of  the  contract. 
Within  a  contract  for  paving  a  street  with 
asphalt,  exacting  the  laying  of  concrete  on  the 
old  foundation  of  a  wooden  block  pavement,  to 
bring  the  surface  to  subgrade  before  the  lay- 
ing of  the  asphalt,  and  providing  that  there 
should  be  no  compensation  for  "extras,"  the 
laying  of  the  concrete,  an  essential  portion  of 
the  work,  for  which  separate  bids  had  been 
taken,  is  not  an  extra.  Fullerton  v.  City  of 
Des  Moines,  126  N.  W.  159, 163, 147  Iowa,  254. 

EXTRACT 

An  information  charging  that  defendant 
sold  in  interstate  commerce  a  liquid  labeled 
**Flavor  of  Vanilla,"  which  did  not  contain 
any  extract  of  vanilla,  does  not  state  a  case 
of  adulteration  or  misbranding  of  vanilla  ex- 
tract in  violation  of  Food  and  Drugs  Act 
June  SO,  1906,  c.  8915,  §  2,  34  Stat  768;  the 
words  "extract"  and  "flavor"  not  being  syn- 
onymous terms.  United  States  v.  St.  Louis 
ColTee  &  Spice  Mills,  189  Fed.  191,.  193. 

EXTRACT  OF  COFFEE  BEAK 

Not  dutiable  as  article  used  as  coffee, 
see  Articles  Within  Tariff  Act 

EXTRACT  OF  NVTOAIiLS 

"Extract  of  ndtgalls,"  an  article  which 
is'  made  by  grinding  nutgalls,  digesting  the 
powder  in  water,  and  filtering  to  remove  im- 
purities, a  chemical  being  added  as  a  pre- 
servative without  working  any  chemical 
change,  is  not  dutiable  as  tannin  or  tannic 
add,  under  paragraph  1,  Schedule  A,  |  1,  c 
11,  Tariff  Act  July  24, 1897,  nor  as  a  chemical 
compound  under  paragraph  3,  Schedule  A,  { 
1,  c.  11,  but  either  directly  or  by  similitude  as 
"drugs,  sudi  as  ♦  •  ♦  nutgalls,  •  ♦  • 
advanced  in  value  or  condition,"  under  para- 
graph 20,  Schedule  A,  |  1,  c.  11,  30  Stat  152. 
W.  N.  Procter  &  Co.  v.  United  States,  139  Fed. 
586,  588;  United  States  v.  W.  N.  Proctor  & 
Co.,  145  Fed.  126, 127,  76  a  C.  A.  96. 

EXTRACTOR 

See  Hydro  Extractor. 


EXTRAJUDICIAL  CONFESSIONS 

"Extrajudicial  confessions"  are  either  di- 
rect confessions  of  guilt,  or  indirect  confes- 
sions which  may  be  inferred  from  the  con- 
duct of  accused,  and  from  his  silent  acquies- 
cence in  the  statements  of  others  respecting 
himself  and  made  in  his  presence;  but  the 
acquiescence  must  exhibit  some  act  of  the 
mind  and  amount  to  voluntary  demeanor  or 
conduct  of  accused.  State  v.  Blackburn 
(Del.)  75  Atl.  636,  542,  7  Pennewill,  479. 

EXTRALATERAL 

See  Eztraliminal* 

EXTRALIMiNAL 

*'£3xtraliminal,"  or  "extralateral,"  with 
reference  to  the  rights  conferred  by  a  lode 
location,  while  depending  for  its  existence  on 
something  within  the  boundaries,  may,  never- 
theless, be  exercised  under  certain  conditions 
beyond  those  boundaries.  Jefferson  Min.  Ck>. 
V.  Anchoria-Leland  Min.  &  Mill.  Co.,  75  Pac. 
1070,  1073,  32  Colo.  176,  64  L.  R.  A.  925. 

EXTRAORDINARY 

Difficult  and  extraordinary,  see  Difficult. 

The  word  "extraordinary"  is  defined  in 
the  Century  Dictionary  as  follows:  "Being 
beyond  or  out  of  the  common  order  or  rule ; 
not  of  the  usual,  customary,  or  regular  kind ; 
not  ordinary.  (4)  Exceeding  the  common  de- 
gree or  measure;  hence,  remarkable;  un- 
common; rare;  wonderful."  United  States 
V.  Sheridan-Kirk  Contract  Co.,  149  Fed.  809, 
814. 

"Extraordinary"  means  exceeding  the 
common  degree  or  measure;  remarkable; 
uncommon;  rare;  wonderful  Southern  Ry. 
Co.  V.  Burgess,  42  South.  35,  37,  143  Ala.  364 
(citing  Gadsden  &  A.  U.  Ry.  Co.  v.  Causler,  12 
South.  489,  97  Ala.  235). 

EXTRAORDINARY  GARE 

See,  also,  High  Care. 

In  some  courts  it  is  held,  even  as  to 
such  exceedingly  dangerous  appliances  as 
electricity,  that  "ordinary  care"  or  "reason- 
able care"  is  what  is  required,  while  in  oth- 
ers an  "extraordinary  degree  of  care"  is  re- 
quired ;  that  is  to  say,  something  more  than 
just  mere  reasonable  care.  Winkelman  v. 
Kansas  City  Electric  Light  Co.,  86  S.  W.  99, 
100,  110  Mo.  App.  184. 

WhOe  "the  expression  'extraordinary  care* 
in  the  view  of  some  courts  means  no  more 
than  that  the  carrier  should  use  reasonable 
care,  and  that  this  reasonable  care  is  a  rel- 
ative term,  having  reference  to  the  duties 
which  the  carrier  hast  undertaken  and  to  the 
risks  incident  to  the  business,"  it  is  not  er- 
ror to  instruct  that  the  carrier  of  passengers 
J  is  bound  to  use  "extraordinary  care"  and 
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caution  for  the  safety  of  the  passenger.  Hut- 
chela  y.  Cedar  Rapids  &  M.  G.  R.  Co.,  103  N. 
W.  779,  780,  128  Iowa,  279  (quoting  3  Thomp. 
Neg.  (  2746). 

The  better  doctrine  is  that  care  or  the 
want  of  it  is  not  to  be  measured  arbitrarily 
according  to  fixed  definitions  as  **slight 
care,"  "ordinary  care,"  or  "extraordinary 
care,"  or  "sMght  negligence,"  or  "gross  neg- 
ligence,^ although  all  these  phrases  are 
used  somewhat  loosely  by  courts  and  law 
writers,  but  it  is  to  be  measured  by  reason- 
ableness, under  all  the  circumstances  of  the 
particular  inquiry.  The  only  true  measure 
Is  "reasonable  care,"  and  that  expression 
has  been  declared  by  the  courts  in  E2ngland 
and  elsewhere  to  be  synonymous  with  "ordi- 
nary care."  ''Reasonable  care"  is  a  relative 
term,  and  what  is  reasonable  care  in  a  given 
case  depends  upon  many  considerations. 
What  would  be  reasonable  care  under  some 
circamstances  would  clearly  be  negligence 
in  others.  Reasonable  care  and  vigilance 
vary,  according  to  the  exigencies  which  re- 
quire vigilance  and  attention.  They  relate 
to  the  work  to  be  done,  to  the  instrumentali- 
ties to  be  used,  to  the  dangers  that  may  re- 
sult from  their  use,  to  the  varying  duties 
owed  by  those  who  supply  or  use  them;  and 
in  all  cases  reasonable  care  means  such  care 
as  reasonable  and  prudent  men  used  under 
like  circumstances.  Caven  v.  Bodwell  Gran- 
ite Co.,  59  Ati.  285,  287,  99  Me.  278  (citing 
Fletcher  v.  Boston  &  M.  R.  R.,  1  Allen  [83 
Mass.]  9,  79  Am.  Dec.  095;  Blgelow  v.  Reed, 
51  Me  325;  Palmer  v.  Penobscot  Lumbering 
Ass'n,  38  AtL  108,  90  Me.  193;  Sawyer  v. 
J.  M.  Arnold  Shoe  Co.,  38  Atl.  333,  90  Me. 
369;  Cayzer  v.  Taylor,  10  Gray  [76  Mass.] 
274,  69  Am.  Dec.  317;  Cunningham  v.  Hall, 
4  Allen  [86  Mass.]  268;  Holly  v.  Boston  Gas- 
light Co.,  8  Gray  [74  Mass.]  123,  69  Am.  Dec. 
233). 

EZTRAOBDIirART     CXRCUMSTAITCES 

It  is  an  "extraordinary  circumstance," 
excusing  failure  to  have  a  bill  of  exceptions 
allowed  and  signed  during  the  term  at  which 
judgment  was  rendered,  though  no  extension 
of  time  was  granted,  where  the  trial  judge 
was  unable,  because  of  illness,  to  settle  the 
MIL  Roberts  v.  Bennett,  135  Fed.  748,  749, 
68  a  C.  A.  386. 

EXTBAOBJOmART  DIUOENGE 

" 'Bxtraordlnary  diligence'  is  that  ex- 
treme care  and  caution  which  prudent  and 
thoughtful  persons  use  in  securing  and  pre- 
serrlng  their  own  property."  Southern  R. 
Co.  V.  Davis,  65  S.  B.  131,  132,  132  Ga.  812 
(quoting  definitions  in  Civ.  Code  1895,  §  2899). 

av.  Code  1895,  S  2899,  defines  ''extra- 
ordinary diligence"  as  that  extreme  care  and 
caution  which  very  prudent  and  thoughtful 
persons  use  under  like  circumstances.  Held 
that,  in  determining  what  very  prudent  and 


thoughtful  persons  would  do  under  certain 
circumstances,  the  situation  and  surround- 
ing facts,  including  the  existence  of  an  emer- 
gency if  there  was  one,  are  to  be  considered. 
Atlanta  &  W.  P.  R.  Co.  v.  Jacobs'  Fharmacy 
Co.,  68  8.  E.  1039,  135  Ga.  113. 

"Extraordinary  diligence,"  according  to 
Civ.  Code  1895,  i  2899,  is  "that  extreme  care 
and  caution  which  very  prudent  and  thought- 
ful persons  use  in  securing  and  preserving 
their  own  property."  If  at  the  time  of  pay- 
ing the  fare,  the  conductor  and  passenger 
stipulate  that  the  latter  may  be  put  off  at 
an  intermediate  point  before  reaching  the 
destination  to  which  fare  was  paid,  the  con- 
ductor will  be  bound  to  afford  the  passenger 
opportunity  for  leaving  the  train  at  that 
point,  and  will  be  bound  to  extraordinary 
diligence  in  se^ng  that  he  does  not  stop  the 
train  and  induce  the  passenger  to  leave  at  a 
different  place  than  that  named  in  the  stip- 
ulation. Williamson  v.  Central  of  Georgia 
R.  Co.,  56  S.  E.  119-121,  127  Ga.  125. 

"Extraordinary  diligence,"  as  the  term 
is  defined  and  used  in  this  state,  means  that 
"extreme  care  and  caution  which  every  ^  pru- 
dent person  exercises  under  like  circumstanc- 
es." Southern  Ry.  Co.  v.  Cunningham,  50  S. 
E.  979,  981,  123  Ga.  90. 


The  building  of  a  public  levee  on  the  Mis- 
sissippi river  in  the  Eastern  district  of  Lou- 
isiana cannot  be  said  to  present  at  all  times 
an  "extraordinary  emergency,"  within  the 
meaning  of  Act  Aug.  1,  1892,  c.  352,  27  Stat. 
340,  regulating  the  hours  of  labor  of  laborers 
and  mechanics  on  public  works,  and  making 
it  unlawful  to  require  or  permit  such  em- 
ploy^ to  work  a  longer  time  except  in  cases 
of  extraordinary  emergency.  United  States 
V.  Garbish,  32  Sup.  Ct  77,  78,  222  U.  S.  257, 
56  L.  Ed.  190. 

The  term  "extraordinary  emergency," 
within  Code,  S  892,  limiting  to  eight  hours 
the  daily  labor  on  public  works  except  in 
case  of  such  emergency,  imports  a  sudden 
and  unexpected  happening;  an  unforeseen 
occurrence  calling  for  immediate  action  to 
avert  imminent  danger  to  health,  or  life,  or 
property;  an  unusual  peril,  suddenly  creat- 
ing a  situation  so  different  from  the  usual 
course  in  the  prosecution  of  the  public  work 
that  the  court  must  conclude  that  Congress 
contemplated  excepting  from  the  operation 
of  the  law  such  an  occurrence.  Penn  Bridge 
Co.  V.  United  States,  29  App.  D.  C.  452,  459. 

An  "extraordinary  emergency"  in  con- 
nection with  the  building  of  a  dam  across 
the  Ohio  river  cannot  be  construed  as  a  con- 
tinuing emergency,  which  would  suspend 
the  eight-hour  law  during  the  entire  Ufe  of 
the  contract,  nor  an  emergency  growing  out 
of  the  scarcity  of  labor,  nor  can  it  be  made 
to  include,  not  only  the  time  of  the  happen- 
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lug  of  a  flood,  but  also  the  time  required  to 
repair  the  injuries  resulting  therefrom;  but 
it  is  such  an  unforeseen,  sudden,  or  unex- 
pected emergency  as  requires  immediate  ac- 
tion or  remedy,  and  when  the  emergency 
passes  the  privilege  ceases.  United  States  v. 
Sheridan-Kirk  Ck)ntract  Co.,  149  Fed.  809, 
814. 

A  delay,  not  entirely  unexpected,  in  ob- 
taining the  timber  required  for  the  construc- 
tion of  a  pier  at  the  Boston  navy  yard,  does 
not  create  an  "extraordinary  emergency," 
within  the  meaning  of  the  exception  in  the 
act  of  August  1, 1892,  forbidding  a  contractor 
upon  any  public  work  of  the  United  States, 
under  penalty  of  fine  or  imprisonment,  to 
permit  or  require  employ^  thereon  to  work 
more  than  eight  hours  each  day.  EUlis  v. 
United  States,  27  Sup.  Ct  600,  601,  206  U.  S. 
246,  51  L.  Ed.  1047,  11  Ann.  Gas.  589. 


Under  the  section  of  a  city  charter  pro- 
viding that,  whenever  the  council  shall  re- 
solve by  a  two-thirds  vote  that  an  "extraor- 
dinary expenditure"  for  the  benefit  of  the 
dty  should  be  made,  the  question  shall  be 
submitted  to  the  taxpayers  at  a  special  elec- 
tion, an  expenditure  for  voting  machines 
is  an  "extraordinary  expenditure."  People 
ex  rel.  United  States  Standard  Voting  Mach. 
Co.  V.  Geneva,  92  N.  Y.  Supp.  91,  92,  45 
Misc.  Bep.  237. 

EXTRAORDINARY  FLOOD 

An  "extraordinary  flood"  is  one  of  those 
unexpected  visitations  whose  coming  is  not 
foreseen  by  the  natural  course  of  nature,  and 
whose  magnitude  and  destructiveness  could 
not  have  been  anticipated,  and  prevented  by 
the  exercise  of  ordinary  foresight.  Chicago, 
B.  I.  &  P.  By.  Co.  V.  McKone  (Okl.)  127  Pac. 
488,  490,  42  L.  B.  A,  (N.  S.)  709. 

"What  was  an  'extraordinary  flood'  was 
a  question  of  fact,  to  be  determined  by  the 
jury  from  the  evidence  under  proper  instruc- 
tion from  the  court.  Freshets  are  regard- 
ed as  ordinary  which  are  well  known  to  oc- 
cur in  the  stream  occasionally  through  a 
period  of  years,  though  at  no  regular  inter- 
vals. ♦  •  ♦  The  degree  of  care  which  a 
party  is  bound  to  use  in  constructing  a  dam 
across  a  stream  ♦  ♦  ♦  must  be  in  pro- 
portion to  the  extent  of  the  injury  which 
will  be  likely  to  result  to  third  persons,  pro- 
vided it  should  prove  insufiicient,  and  it  is 
not  enough  that  the  dam  is  sufficient  to  re- 
sist ordinary  floods;  for  if  the  stream  is 
occasionally  subject  to  great  freshets,  those 
must  likewise  be  guarded  against  and  the 
measure  of  care  required  in  such  case  must 
be  that  which  a  discreet  person  would  use 
if  the  whole  risk  were  his  own.  •  •  ♦♦» 
Ohio  &  M.  By.  Co.  v.  Thillman,  32  N.  E.  529, 
532,  143  111.  137,  36  Am.  St.  Rep.  359  (quot- 
ing and  adopting  Gould,  Wat.  [2d  Ed.]  § 
2llc;  Gray  v.  Harris,  107  Mass.  492,  9  Am. 


Bep.  61,  and  citing  Houston  &  G.  N.  B.  Co. 
V.  Parker,  50  Tex.  330;  Illinois  Cent  B.  Co. 
V.  Bethel,  11  IlL  App.  17 ;  Dorman  v.  Ames,  12 
Minn.  451  [Gil.  3471;  Ohio  &  M.  By.  Co.  v. 
Ramey,  28  N.  E.  1087,  139  lU.  9,  32  Am.  St. 
Bep.  176). 

Any  inaccuracy  in  charging,  in  an  ac» 
tlon  for  injuries  from  the  overflow  of  land, 
that  an  "extraordinary  flood"  is  one  of  the 
heaviest  that  ever  occurred  in  the  locality, 
is  not  misleading  to  the  jury,  where  they 
are  also  instructed  that  if  the  river  overflow- 
ed its  banks  by  reason  of  an  extraordinary 
flood,  or  freshet,  which  it  was  not  capable 
of  carrying  within  its  banks,  and  was  not 
occasioned  by  the  dam  of  defendants,  plain- 
tifl's  could  not  recover,  and  that  defendants 
would  be  excused  from  liability  on  account 
of  an  extraordinary  flood  which  could  not  be 
foreseen  and  guarded  against  Greeley  Irr. 
Co.  V.  Von  Trotha,  108  Pac.  985,  988,  48 
Colo.  12. 

An  "extraordinary  flood"  is  one  of  those 
visitations  whose  coming  is  not  foreseen  by 
the  usual  course  of  nature,  and  whose  mag- 
nitude and  destructiveness  could  not  have 
been  anticipated  and  prevented  by  the  ex- 
ercise of  ordinary  foresight.  Town  of  Jef- 
ferson v.  Hicks,  102  Pac.  79,  80,  23  OkL  684, 
24  L.  B.  A.  (N.   S.)  214. 

The  word  ''extraordinary,"  in  an  in- 
struction that  no  liability  attaches  to  one 
building  and  maintaining  a  bridge  over  a 
stream  for  an  "extraordinary  freshet,"  must 
be  limited  to  a  freshet  so  outside  of  ordinary 
experience  that  Its  occurrence  was  not  rea- 
sonably to  have  been  anticipated,  and  the 
failure  to  so  state  to  the  jury  might  lead 
them  to  fall  to  give  to  the  word  such  mean- 
ing. Broadway  Mfg.  Co.  v.  Leavenworth 
Terminal  B.  &  Bridge  Co.,  106  Pac.  1034, 
1035,  81  Kan.  616,  28  L.  B.  A.  (N.  S.)  156 
(quoting  and  adopting  the  definition  in  3 
Words  and  Phrases,  p.  2628;  Avery  v.  Ver- 
mont Electric  Co.,  54  Atl.  179,  75  Vt  235,  59 
Lw  B.  A.  817,  98  Am.  St  Rep.  818;  Ameri- 
can Locomotive  Co.  v.  Hoffman,  64  S.  E.  25, 
105  Va.  343,  6  L.  B  A.  (N.  S.)  252,  8  Ann. 
Cas.  773). 

EXTRAORDINARY  OCCURRENCE 

Where  a  painter  was  painting  the  walls 
of  an  elevator  shaft,  the  elevators  remain- 
ing in  use,  the  turning  of  one  of  the  large 
wheels  was  not  an  "extraordinary  occur- 
rence" of  which  he  should  have  been  given 
notice,  although  it  would  have  been,  had  the 
elevators  been  shut  down.  Lauter  v.  Hedden 
Const  Co.,  83  Atl.  878,  879,  83  N.  J.  Law. 
617. 

EXTRAORDINARY  REMEDY 

See  Mandamus ;   Prohibition  (Writ  of). 

EXTRAORDINARY  RISK 

In  respect  of  the  assumption  by  a  serv- 
ant of  extraordinary  risks,  a  risk  becomes 
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tnnsfomied  from  an  ordinary  one  into  an 
'^extraordinary  risk"  wheneyer,  among  other 
conditions,  tlie  master's  negligence  contrib- 
utes an  added  hazard  to  the  situation  in 
which  the  servant  is  placed ;  the  word  "ex- 
traordinary" not  being  used  to  denote  magni- 
tsde  or  as  a  mark  of  degree,  but  to  indicate 
tliat  the  risk  Is  one  which  lies  outside  of  the 
sphere  of  the  normal.  Baer  v.  Balrd  Mach. 
Co.,  79  AU.  673,  675,  84  Conn.  269. 

EZTBAOBBIN ARY  SERVICES 

"Legal  services"  are  "extraordinary 
services,"  within  Rev.  St.  1898,  |  3929,  pro- 
viding that  an  allowance  may  be  made  to 
administrators  for  all  extraordinary  services. 
Sloan  V.  Duffy,  94  N.  W.  342,  344,  117  Wis. 
480. 

Under  Code  Civ.  Proc.  {  1618,  which  de- 
clares that  in  fixing  the  compensation  of  an 
executor  or  administrator,  the  court  may 
make  "such  further  allowance"  as  it  may 
deem  Just  and  reasonable  "for  any  'extraordi- 
nary services,'"  "extraordinary"  means  be- 
yond or  out  of  the  common  order  or  rule,  and 
where  an  administrator  with  the  will  an- 
nexed went  out  and  lived  on  the  ranch  which 
comprised  the  estate,  and  made  it  much  more 
profitable  by  his  management,  his  services 
were  such  as  he  was  not  bound  to  render 
and  should  be  compensated  specially  under 
the  statute.  In  re  Broome's  Estate,  122  Pac. 
470,  472,  162  Cal.  258. 

Civ.  Code  1910,  S  4067,  providing  that, 
in  cases  of  extraordinary  services,  extra  com- 
pensation may  be  allowed  an  administrator, 
applies  to  a  temporary  as  well  as  permanent 
administrator.  "Extraordinary  services,"  for 
which  extra  compensation  may  t>e  allowed,  do 
not  include  voluntary  services  rendered  in 
procuring  a  cemetery  lot  and  rendering  as- 
sistance in  connection  with  funeral  of  de- 
ceased, though  the  person  so  acting  is  after- 
wards appointed  temporary  administrator, 
nor  do  they  include  an  application  to  be  ap- 
Bointed  permanent  administrator,  which  was 
denied.  Fields  v.  Case,  72  S.  E.  899,  900, 137 
Ga.  147,  Ann.  Cas.  1913A,  1266. 

Code  Civ.  Proc.  {  1616,  as  amended  in 
1905,  allows  executors  all  necessary  expenses 
of  management  and  settlement  of  the  estate, 
and  authorizes  any  attorney,  who  has  ren- 
dered services  to  an  executor,  to  apply  for  an 
allowance  of  suitable  compensation  out  of 
the  estate.  Section  1619  allows  administra- 
tors, etc.,  for  fees  for  their  attorneys  for  ordi- 
nary probate  proceedings,  the  same  amounts 
allowed  for  their  own  services  by  section 
1618  as  amended  in  1905,  with  such  further 
allowance  as  the  court  deems  reasonable  for 
any  extraordinary  services,  as  for  litigation 
necessary  for  the  administrator  to  prosecute 
or  defend.  Petitioners  applied  for  compensa- 
tion from  the  estate  for  their  services  as  at- 
torneys in  opposing  a  contest  of  two  codicils, 
altering  legacies  given  by  the  will,  and  giv- 
hig  some  additional  ones.    Held  that,  while 


counsel  fees  incurred  in  oi^>osing  a  contest 
may  be  charged  against  the  estate,  if  it  goes 
to  the  parties  benefited  by  the  litigation, 
under  the  circumstances  the  estate  had  no 
Interest '  therein,  and  the  application  was 
properly  denied,  such  expenses  being  charge- 
able to  those  legatees  having  a  direct  inter- 
est in  supporting  the  codicils,  and  services  in 
probating  the  Instruments,  such  as  the  order 
admitting  them  to  probate,  etc.,  were  not 
"extraordinary  services,"  but  were  services 
rendered  in  "conducting  the  'ordinary  pro- 
bate proceedings,'"  within  section  1619,  for 
which  compensation  was  allowable  only  on 
final  accounting.  In  re  Hite's  Estate,  101 
Pac.  448.  452,  155  Cal.  448. 

EXTBAORDIKARY  STORM 

I 

Within  the  rule  that  a  municipality  is 
not  liable  for  injuries  from  insufficiency  of  its 
sewage  system  to  carry  off  the  surface  water 
in  case  of  an  extraordinary  storm,  the  word 
"extraordinary"  is  not  used  as  synonymous 
with  "unprecedented,"  but  with  "unusual," 
that  which  Is  rare  or  uncommon,  happens 
sometimes,  but  not  so  often  as  to  be  regarded 
as  a  common  occurrenca  Gender  Paeschke'' 
&  Frey  Co.  v.  aty  of  Milwaukee.  183  N.  W. 
835,  839,  147  Wis.  491. 

EXTREME 

Although,  from  its  derivation,  the  word 
"extreme"  Indicates  a  superlative  degree,  in 
actual  use  It  is  often  employed  as  the  op- 
posite of  "moderate,**  and  to  Indicate  a  very 
high  degree,  or  as  the  equivalent  of  "exces- 
sive," or  "very  far  advanced.'*  In  a  charge 
that  a  man  may  be  in  a  state  of  "extreme" 
bodily  or  mental  weakness  and  disease,  and 
yet  possess  sufl3cient  understanding  to  direct 
how  his  property  shall  be  disposed  of,  the 
word  "extreme"  is  not  used  in  the  superla- 
tive meaning,  but  in  the  sense  of  "grievous^" 
"excessive,"  or  "f!ar  advanced,"  and  the 
charge  Is  not  an  instruction  that  one  may  be 
competent  to  make  a  will,  though  at  the  very 
point  of  mental  extinction  or  dissolution.  In 
re  Nelson's  Estate,  64  Pac.  294,  298,  132  CaL 
182. 

EXTREME    ATROGITT   OR    GRUEIiTT 

The  phrase  "with  extreme  atrocity  or 
cruelty,"  as  used  in  Pub.  St.  c.  202,  S  1,  pro- 
viding that  "murder  committed  with  deliber- 
ately premeditated  malice  aforethought,  or 
In  the  commission  of  or  attempt  to  commit  a 
crime  punishable  with  death  or  imprison- 
ment for  life,  or  committed  with  *extreme 
atrocity  or  cruelty*  is  murder  In  the  first  de^ 
gree,"  does  not  mean  that  knowledge  that  the 
crime  was  extremely  atrocious  or  cruel  is  re- 
quired as  an  element  of,  the  offense.  Com- 
monwealth V.  Gilbert,  42  N.  E.  336,  338,  166 
Mass.  45. 

EXTREME  CRUEIiTT 

Cruelty  is  a  relative  term ;  Its  existence 
frequently  depends  upon  the  character  and 
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refinement  of  the  parties,  and  the  conclusion 
to  be  reached  in  eadi  case  must  depend  upon 
Its  own  particular  facts.  In  considering  ''ex- 
treme cruelty"  as  a  ground  for  divorce, 
courts  have  cautiously  given  it  negative  rath- 
er than  afilrmative  definitions.  Kapp  v.  Dis- 
trict Court  of  Seventh  Judicial  Dist,  103  Pac. 
235,  237,  31  Nev.  444  (citing  Kelly  v.  Kelly,  1 
Pac.  195,  18  Nev.  55,  51  Am.  Rep.  732). 


««i 


'Extreme  cruelty"  exists  when  the  con- 
duct of  the  husband  or  wife  is  such  that  the 
life  or  health  of  the  other  may  be  endanger- 
ed, or  when  such  conduct  unjustifiably  wounds 
the  mental  feelings  or  so  destroys  the  peace 
of  mind  as  seriously  to  impair  the  health  or 
endanger  the  life  of  the  other,  or  is  such  as 
utterly  destroys  the  legitimate  objects  of 
matrimony;  and,  when  words  alone  are  re- 
lied upon,  it  must  appear  that  they  were  ut- 
tered, not  merely  as  complaints  against  the 
real  or  apparent  conduct  of  the  other,  but 
that  they  were  uttered  without  justifiable 
cause  and  to  inflict  pain.  Rowe  v.  Rowe, 
lis  Pac.  563,  555,  84  Kan.  696. 

"Extreme  cruelty,"  as  defined  in  Civ. 
Code  Mont  {  134,  relating  to  divorce,  is  "the 
infliction  or  threats  of  bodily  injury,  danger- 
ous to  life,  or  the  repeated  infliction  or 
threat  of  grievous  bodily  injury  upon  the  oth- 
er party  by  one  party  to  the  marriage,  or  the 
repeated  publication  of  false  charges  against 
the  chastity  of  the  wife  by  the  husband." 
Ryan  v.  Ryan,  84  Pac.  494,  33  Mont  406. 

A  husband,  guilty  of  dishonesty  and 
fraud  towards  his  creditors  by  issuing  to 
them  worthless  checks,  and  guilty  of  making 
false  representations  to  his  wife  as  to  his 
debts,  but  who  does  not  thereby  intend  to  an- 
noy or  injure  her,  is  not  guilty  of  such  "ex- 
treme cruelty"  as  justifies  a  divorce  to  the 
wife,  sufl'ering  mentally  and  physically  in 
consequence  of  his  acts,  since  such  suffering, 
to  justify  a  divorce,  must  have  been  induced 
by  the  voluntary  and  conscious  act  of  the 
husband,  and  must  result  from  direct  acts 
of  the  husband  on  the  mind  of  the  wife;  "ex- 
treme cruelty"  being  the  Infliction  of  griev- 
ous bodily  injury  or  grievous  mental  suffer- 
ing by  one  party  to  the  marriage  on  the  oth- 
er. McClenahan  v.  McClenahan  (Del)  80 
Ati.  677,  679  (citing  3  Words  and  Phrases, 
p.  2630). 

Wrongful  accusajtions  of  unchastity  by 
husband  may  constitute  such  "extreme  cru- 
elty" as  to  be  suflaclent  ground  for  divorce. 
Wetherington  v.  Wetherlngton,  49  South.  549, 
553,  57  Fla.  551. 

Evidence  held  not  to  justify  a  divorce 
under  Rev.  Codes,  S  2649,  defining  "extreme 
cruelty  as  ground  for  divorce"  to  be  the  in- 
fliction of  grievous  bodily  injury  or  grievous 
mental  suffering  upon  the  other  by  one  party 
to  the  marriage.  Spofford  v.  Spofford,  108 
Pac.  1054, 1055, 18  Idaho,  115. 


As  aot«  tendimc  to  injiire  lif  e»  liAby  or 
healtb 

In  divorce  actions,  "cruelty,"  "extreme 
cruelty,"  "cruel  and  inhuman  treatment," 
and  the  like  may  be  established  by  evidence 
of  any  line  of  misconduct  persisted  In  by  the 
offending  party  to  such  an  extent  as  to  cause 
injury  to  the  life,  limb,  or  health  of  the  oth- 
er, or  to  threaten  or  to  create  a  danger  of 
such  injury ;  and  it  is  not  necessary  that  such 
injury  present  or  threatened,  should  be  the  di- 
rect result  of  such  misconduct,  but  it  is  suf- 
ficient if  it  is  produced  by  grief,  worry,  or 
mental  anguish  occasioned  by  duch  miscon- 
duct. Mathewson  v.  Mathewson,  69  AtL  646, 
648,  81  Vt  173,  18  L.  R.  A.  (N.  S.)  300. 

Any  unjustifiable  conduct  of  a  husband 
or  wife,  which  grievously  wounds  the  mental 
feelings,  or  utterly  destroys  the  peace  of 
mind,  or  such  as  to  impair  the  bodily  health 
or  destroys  the  legitimate  objects  of  matri- 
mony, constitutes  "extreme  cruelty,"  as  de- 
fined in  Comp.  St,  c.  25,  |  7,  though  no  phys- 
ical violence  is  Inflicted  or  threatened. 
Preuit  V.  Preuit,  129  N.  W.  175,  176.  88  Neb. 
124. 

"Extreme  cruelty"  as  a  ground  for  di- 
vorce, when  there  is  no  actual  violence,  con- 
templates tireatment,  abuse,  neglect,  or  bad 
conduct,  such  as  damages  health,  or  renders 
cohabitation  intolerable  and  unsafe,  or 
threats  of  mistreatment  so  flagrant  as  to 
cause  reasonable  and  abiding  apprehension 
of  bodily  violence,  rendering  it  impracticable 
to  discharge  marital  duties.  Hancock  v.  Han- 
cock. 45  South.  1020,  1022,  55  Fla.  680,  15 
L.  R.  A.  (N.  S.)  670  (citing  Palmer  v.  Palmer, 
7  South.  864,  26  Fla.  215). 

Abiue  of  atarital  liglita 

Where  a  husband  had  compelled  his  wife 
to  submit  to  two  abortions,  and  insisted  that 
she  should,  submit  to  a  third,  and  that  she 
should  bear  no  children,  as  a  condition  to  the 
continuance  of  the  marital  relation,  such  con- 
duct constituted  "extreme  cruelty,"  entitling 
the  wife  to  a  divorce.  Dunn  v.  Dunn.  114 
N.  W.  385,  386,  150  Mich.  476. 


AlnuiTe  laasiu^e  and  tlireats 

Occasional  irritability,  fault-finding,  and 
outbursts  of  temper  on  the  part  of  one,  fol- 
lowed by  demonstrative  affection  and  fbrbear- 
ance,  with  a  sincere  desire  for  the  love  and 
con^anlonship  of  the  other,  do  not  constitute 
"extreme  cruelty,"  which  is  ground  for  di- 
vorce. Rowe  V.  Rowe,  115  Pac.  553,  555,  84 
Kan.  696. 

Mental  suffering 

Under  Code,  §  94,  declaring  that  "extreme 
cruelty"  may  consist  of  "the  infliction  of 
grievous  bodily  injury  or  grievous  mental 
suffering  upon  the  other  by  one  party  to  the 
marriage,"  it,  is  not  necessary  that  there 
shall  be  the  Infliction  of  bodily  injury  to  con- 
stitute extreme  cruelty.  A  course  of  con- 
duct which  entails  grievous  mental  suffering 
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alone  is  sufficient  Avery  v.  Avery,  82  Pac. 
907.  969,  146  Cal.  239  (citing  Barnes  v. 
Barnes,  30  Pac.  298,  95  Cal.  171,  16  L.  R.  A. 
060;  Andrews  v.  Andrews,  62  Pac.  298,  120 
Cal.  187). 

"It  was  formerly  thought  that  to  consti- 
tute 'extreme  cruelty,'  such  as  authorized  the 
granting  of  a  divorce,  a  physical  violence  was 
necessary;  but  the  modern  and-better  con- 
strued cases  have  repudiated  this  doctrine 
as  taking  too  low  and  sensual  a  view  of  the 
marriage  relation,  and  it  Is  now  very  general- 
ly held  that  any  unjustifiable  conduct,  which 
80  grievously  wounds  the  mental  feelings  of 
the  other,  or  such  as  In  any  other  manner 
endangers  the  life  of  the  other,  or  so  utterly 
destroys  the  peace  of  mind  of  the  other  as  to 
seriously  Impair  the  bodily  health  or  en- 
danger the  life  of  the  other,  or  such  as  utter- 
ly destroys  the  legitimate  ends  and  objects 
of  matrimony,  constitutes  extreme  cruelty  un- 
der the  statutes,  although  no  physical  or  per- 
sonal violence  may  be  inflicted  or  even  threat- 
ened." In  a  suit  for  divorce,  evidence  held  to 
show  personal  indignities,  rendering  life  bur- 
densome within  the  meaning  of  the  statute. 
SulUvan  v.  Sullivan  (Wash.)  100  Pac.  321, 
323  (quoting  and  adopting  definition  In  Car- 
penter V.  Carpenter,  2  Pac.  122,  30  Kan.  712, 
46  Am.  Rep.  108). 

Unjustifiable  conduct  on  the  part  of  a 
husband  which  utterly  destroys  the  objects 
of  matrimony  may  constitute  **extreme  cruel- 
ty," without  physical  injury.  Mills  v.  Mills, 
130  N.  W.  419,  88  Neb.  596 ;  Myers  v.  Myers, 
130  N.  W.  254,  255,  88  Neb.  656. 

Under  a  statute  defining  "extreme  cruel- 
ty" as  the  infilction  of  grievous  bodily  Injury 
or  grievous  mental  suffering,  a  divorce  may 
be  granted  for  the  infliction  of  grievous  men- 
tal suffering,  although  such  suffering  pro- 
duced no  bodily  Injury.  Mahnken  v.  Mahn- 
ken,  82  N.  W.  870,  871,  9  N.  D.  188. 

"Extreme  cruelty*'  means  any  unjustifi- 
able conduct  on  the  part  of  either  the  hus- 
band or  the  wife,  which  so  grievously  wounds 
the  mental  feelings  of  the  other,  or  so  utterly 
destroys  the  peace  of  mind  of  the'  other,  as 
to  seriously  impair  the  bodily  health  and 
endanger  the  life  of  the  other,  or  such  as 
utterly  destroys  the  legitimate  ends  and  ob- 
jects of  matrimony.  Whitney  v.  Whitney,  110 
N.  W.  555,  556,  78  Neb.  240. 

There  may  be  "extreme  cruelty,"  justify- 
ing a  divorce,  without  physical  injury  or  vio- 
lence ;  and  unjustifiable  conduct  of  one  of  the 
spouses,  which  utterly  destroys  the  legitimate 
ends  of  matrimony,  may  constitute  such  cru- 
elty. That  a  husband  and  wife  are  living 
apart  when  false  charges  of  adultery  are 
wantonly  made  by  one  spouse  against  the 
other  does  not  of  itself  prevent  such  charges 
from  constituting  extreme  cruelty.  Miller  v. 
Miller,  131  N.  W.  203,  204,  89  Neb.  239,  34  L. 
R.  A.  (N.  S.)  360. 


The  ''extreme  cruelty"  authorizing  a  di- 
vorce Is  such  conduct  by  the  husband  or  wife 
towards  the  other  as  will  endanger  life  or 
health,  or  will  cause  a  reasonable  apprehen- 
sion of  bodily  hurt  The  Injury  may  be  men- 
tal, but  must  be  such  as  to  render  it  imprac- 
ticable for  the  complainant  to  discharge  mari- 
tal duties  with  reasonable  safety,  but  mere 
inconvenience  or  unbapplness  is  Insufficient. 
Prall  V.  Prall,  50  South.  867,  871,  58  Fla^ 
496,  26  L.  IL  A.  (N.  S.)  577. 

Under  Giv.  Code,  {  94,  defining  "extreme 
cruelty"  justifying  a  divorce  as  the  wrongful 
infliction  of  grievous  bodily  Injury  or  griev- 
ous mental  suffering,  the  wrongful  Infliction 
of  grievous  mental  suffering  Is  "extreme 
cruelty,"  though  no  injury  to  the  health  of 
the  spouse  Injured  is  caused  thereby,  and  a 
single  act  of  cruelty  may  be  of  such  a  na- 
ture, though  it  consists  solely  of  unfounded 
charges,  as  not  only  to  Inflict  the  most  griev- 
ous mental  suffering,  but  also  to  render  im- 
possible the  subsequent  living  together  of 
husband  and  wife,  justifying  a  divorce.  Mac- 
Donald  V.  MacDonald.  102  Pac.  927,  929,  155 
Cal.  665,  25  L.  R.  A.  (N.  S.)  45. 

Rev.  Codes  1905,  I  4049,  designates  ex- 
treme cruelty  as  a  ground  for  divorce,  and 
section  4051  defines  "extreme  cruelty"  as  the 
infilction  hy  one  party  to  the  marriage  of 
grievous  bodily  injury  or  grievous  mental 
suffering  upon  the  other.  Held,  that  grievous 
mental  suffering  may  constitute  extreme 
cruelty,  though  not  productive  of  perceptible 
bodily  Injury.  Whether  grievous  mental  suf- 
fering has  been  inflicted  by  one  spouse  upon 
the  other  is  a  question  of  fact  to  be  deter- 
mined under  the  particular  circumstances  of 
the  case.  Rlndlaub  v.  Rindlaub,  125  N.  W. 
479,  483. 19  N.  D.  862. 

The  acta  of  a  wife  in  objecting  to  her 
husband's  building  a  new  house,  flnding  fault 
with  him  for  losing  a  hitching  post,  scolding 
him  for  coming  home  late  at  night,  objecting 
to  the  kind  of  work  he  did  and  the  places 
where  he  worked*  and  insisting  on  having  her 
own  way,  the  result  of  which  conduct  was  to 
deprive  the  husband  of  some  sleep  and  cause 
him  worry,  did  not  constitute  "extreme  or 
repeated  acts  of  cruelty,"  within  a  statute 
making  such  acts  ground  of  divorce,  and  pro- 
viding that  they  may  consist  as  well  of  the 
Infliction  of  mental  suffering  as  bodily  harm. 
Geisseman  v.  Geisseman,  83  Pac.  635,  636,  84 
Colo.  481. 

EXTREME  TEGHNICAUTY 

The  expression  "extreme  technicality"  is 
one  which  has  no  flxed  and  deflnite  meaning. 
Vlncendeau  v.  People,  76  N.  B.  675,  678,-  219 
111.  474. 


See  Error  in  Extremis. 
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EXTREMITIES  OF  THE  BODY 

The  "extremities  of  the  body"  are  four  in 
number,  and  "either"  is  one  indifferently*  any 
one  of  them ;  and  the  permanent  paralysis  of 
a  hand  resulting  from  a  cut  on  the  arm  brings 
the  plaintiff  suing  on  the  policy  within  the 
term  "permanent  paralysis  of  either  extremi- 
ties" as  expressed  in  the  constitution  of  the 
association.  Brotherhood  of  Locomotive  Fire- 
men &  Enginemen  y.  Aday,  134  S.  W.  928, 
930,  97  Ark.  425,  34  L.  R.  A.  (N.  S.)  126. 

EXTRINSIC  OR  COLLATERAL  FRAUD 


u^ 


'Extrinsic  or  collateral  fraud,"  as  ground 
for  equitable  relief  against  a  judgment,  is 
defined  to  be  actual  fraud,  such  that  there 
is  on  the  part  of  the  person  chargeable  with 
it  the  mains  animus ;  the  mala  mens  putting 
itself  in  motion  and  acting  in  order  to  take 
an  undue  advantage  of  some  other  person  for 
the  purpose  of  actually  and  knowingly  de- 
frauding him.  There  is  an  admitted  excep- 
tion to  this  general  rule  in  cases  where,  by 
reason  of  something  done  by  the  successful 
party  to  the  suit,  there  was,  in  fact,  no  ad- 
versary trial  or  decision  of  the  issues  in  the 
case.  Where  the  unsuccessful  party  has 
been  prevented  from  exhibiting  folly  his  case 
by  fraud  or  deception  practiced  on  him  by 
his  opponent,  as  by  keeping  him  away  from 
court,  a  false  promise  of  a  compromise,  or 
where  the  defendant  never  had  knowledge  of 
the  suit,  being  kept  in  Ignorance  of  the  acts 
of  the  plaintiffs,  or  where  an  attorney  fraud- 
ulently or  without  authority  assumes  to  rep- 
resent a  party  and  connives  at  his  defeat,  or 
where  the  attorney  regularly  employed  cor- 
ruptly sells  out  his  client's  interest  to  the 
other  side,  these  and  similar  cases  which 
show  that  there  never  has  been  a  real  con- 
test in  the  trial  or  hearing  of  the  case,  are 
reasons  for  wMcih  a  suit  may  be  sustained  to 


set  aside  and  annul  a  former  Judgment  or  de- 
cree and  open  the  case  for  a  new  and  fair  hear- 
ing. Flood  V.  Templeton,  92  Pac.  78,  81,  152 
Cal.  148,  13  L.  R.  A.  (N.  S.)  679  (quoting  and 
adopting  United  States  v.  Throckmorton,  98 
U.  S.  61,  25  L.  Ed.  93). 

By  "extrinsic  or  collateral  fraud"  for 
which  a  court  of  equity  will  set  aside  a  judg- 
ment rendered  by  a  court  of  competent  juris 
diction  is  meant  some  act  or  conduct  of  the 
prevailing  party  which  has  prevented  a  fair 
submission  of  the  controversy'.  Garrett  Bib- 
lical Institute  v.  Minard,  108  Pac.  80,  81,  82 
Kan.  338. 

EYEWITNESS 

An  "eyewitness"  is  a  person  who  testi- 
fies to  what  he  has  seen.  Where  insured  In 
an  accident  policy  and  a  young  woman  were 
seen  rowing  In  a  canoe  within  five  minutes  be- 
fore it  capsized,  and  they  were  drowned,  the 
canoe  being  one  easily  overturned,  the  cir- 
cumstances of  the  accident  and  injury  were 
established  by  eyewitnesses,  within  the  mean- 
ing of  the  policy  providing  that,  when  the 
circumstances  of  an  accident  and  injury  are 
not  established  by  the  testimony  of  an  actual 
"eyewitness,"  the  company's  liabilitr  shall  be 
limited  to  one-twentieth  of  the  death  benefit. 
By  the  terms  of  the  policy,  not  only  the  fact 
of  the  injury  is  to  be  established  by  an  "eye- 
witness," but  also  the  facts  and  circumstances 
of  the  accident,  that  is,  the  operating  cause 
of  the  injury,  or  at  least  to  show  that  at  the 
time  of  the  Injury  there  was  an  operating 
cause  to  which  the  accident  might  fairly  be 
charged,  and  to  indicate  in  a  general  way  the 
nature  of  that  cause  and  the  manner  of  its 
working.  Lewis  v.  Brotherhood  Aca  Go.»  79 
N.  E.  802,  805,  194  Mass.  1,  17  L.  B.  A.  (N. 
S.)  714  (citing  National  Ace.  Soc.  v.  Ralstin, 
101  lU.  App.  192). 
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F.  0.  B. 

See  Prices  F.  O.  B. 

See,  alBo»  Free  on  Board. 

The  phrase  **f .  o.  b."  means  free  on  board 
of  vessel,  car,  or  other  conveyance  which  is 
to  transport  goods  to  a  buyer.  Rogers  v. 
Union  Iron  &  Foundry  Co.,  150  S.  W.  100,  104, 
187  Mo.  App.  228  (quoting  8  Words  and 
Phrases,  p.  2636). 

The  Appellate  Court  knows  that  "f.  o. 
b.,"  used  in  connection  with  a  shipment  of 
goods,  means  *'free  on  board."  Kilmer  v. 
Moneyweight  Scale  Co.,  76  N.  E.  271,  272,  36 
Ind.  App.  568. 

**h\  o.  b."  means  free  on  board  and  ready 
to  go  forward  at  once.  Aspegren  &  Co.  y. 
Wallerstein  Produce  Go.,  69  S.  £3*  957,  958, 
111  Va.  570. 

FABRICS 

Dutiable,  as  articles  appUgued,  see  Ar- 
ticles within  Tariff  Act 

Dutiable  as  articles  of  metal  thread,  see 
Articles  within  Tki^lff  Act 

Yfov&n  fabrics  as  articl6»  see  Articles 
within  Tailfl  Act 

FACE 

See  Fair  on  Its  Face. 

Of  the  matmmj 

A  soldier  who  deserted  after  the  signing 
of  the  protocol  between  the  United  States  and 
Spain,  and  while  a  state  of  peace  actually  ex- 
isted, and  nothing  remained  to  be  done  to 
conclude  peace  except  the  settlement  of  the 
details  of  the  treaty,  is  within  Act  April  11, 
1890,  c  78,  26  Stat  54,  providing  that  no  per- 
son shall  be  court-martialed  for  desertion  in 
time  of  peace,  and  not  **in  the  face  of  an 
enemy,"  committed  more  than  two  years  be- 
fore his  arraignment  therefor;  said  limita- 
tion not  to  begin  until  the  end  of  his  term  of 
enlistment.  In  re  Cadwallader,  127  Fed.  881, 
883. 

Of  tlie  record 

See  Apparent  on  the  Face  of  the  Record. 

A  motion  in  arrest  of  judgment  in  a  crim- 
inal case  must  be  predicated  on  some  defect 
which  appears  on  the  face  of  the  record  or 
pleadings,  under  the  express  provisions  of 
av.  Code  1895,  S  5363,  a  defect  "on  the  face 
of  the  record"  existing  in  a  criminal  case 
where  there  is  some  Inadequacy  in  the  allega- 
tions of  the  indictment,  not  cured  by  the  ver- 
dict, or  where  the  verdict  does  not  conform  to 
the  charge  in  the  indictment;  and  the  ''face 
of  the  record"  does  not  include  the  charge 
of  the  court  or  the  brief  of  evidence  approved 
and  filed  as  part  of  the  record  in  a  motion 


for  new  trial.    Spence  v.  State,  68  S.  E.  443, 
444,  7  Ga.  App.  825. 

FACE  TO  FAGB 

Code  Cr.  Proc.  §  7,  giving  defendant  the 
right  to  be  confronted  with  the  witnesses 
against  him  *'in  the  presence  of  the  court," 
adds  nothing  to  Const  art.  6,  |  7,  giving  him 
the  right  to  "meet  the  witnesses  against  him 
'face  to  face,' "  or  Const.  U.  S.  Amend,  art. 
6,  giving  him  the  right  to  be  "confronted  with 
the  witnesses  against  him,'*  which  are  satis- 
fled  by  his  having  an  opportunity  to  cross- 
examine  the  witnesses,  so  as  to  allow,  under 
an  exception  to.  the  hearsay  rule,  admission 
against  him,  at  the  trial  on  the  indictment, 
of  testimony  given  on  the  preliminary  exam- 
ination by  a  witness  who  has  since  left  the 
state;  and  this,  though  the  complaint  be- 
fore the  committing  magistrate  alleged  the 
offense  as  committed  on  a  day  different  from 
that  alleged  in  the  indictment,  the  precise 
time  being  immaterial.  State  v.  Heffeman, 
123  N.  W.  87,  89,  24  S.  D.  1,  25  L-E.  A.  ^. 
S.)  868,  140  Am.  St  Bep.  764. 

FACE  VALUE 

The  "face  or  prima  fade  value"  of  a 
promissory  note  at  any  point  of  time  is  the 
principal,  with  the  interest  then  accrued. 
It  does  not  Include  unearned  interest;  and 
this  is  true,  even  though  the  unearned  inter- 
est has  in  forn)  been  added  to  the  face  of  the 
note.  Robertson  v.  Moses,  106  N.  W.  788, 
790, 15  N.  D.  351. 

The  words  "faoe  value  of  this  eertifl^ 
cate,"  as  used  in  a  benefit  certificate  provid- 
ing tliat  one-tenth  of  the  face  value  of  this 
certificate  should  be  paid  to  the  member  If 
physically  disabled  on  account  of  old  age, 
meant  that  the  face  value  was  $2,000,  and 
not  one  assessment  during  the  month  of  the 
member's  death.  Hall  v.  Royal  Fraternal 
Union,  61  S.  E.  977,  982, 130  Ga.  820. 

FACILITIES 

See  Equal  Facilities;  Privileges  and 
Facilities;  Public  FadUties;  PubUc 
Service  Facilities  and  Conveniences; 
Reasonable  Facilities;  Terminal  Fa- 
cility. 

Of  railroads 

In  Const,  art.  9,  S  20,  providing  that 
from  any  action  of  the  Corporation  Commis- 
sion requiring  additional  facilities  an  appeal 
may  be  taken,  the  word  "facilities'*  includes 
a  railroad  depot.  St.  Louis  &  S.  F.  R.  Co.  v. 
Miller,  123  Pac.  1047,  1049,  31  Okl.  801. 

A  siditkg  connection  is  a  "facility  for 
transportation"  within  Act  June  4,  1883  (P. 
L.  72),  providing  that  any  undue  or  unreason- 
able discrimination  by  a  railroad  company  in 
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facilities  for  the  transportation  of  freight 
shall  be  unlawful.  Mends  v.  Pennsylvania  B. 
Co.,  77  Ati.  909,  911,  228  Pa.  575. 

Where  a  railroad  company  acquired  20 
acres  of  station  grounds  under  the  provisions 
of  Act  Gong.  March  3,  1875,  &  152,  18  Stat 
482,  for  occupation  and  use  as  a  ccMumoo 
carrier,  and  such  grounds  are  so  situated  as 
to  abut  upon  a  navigable  lake  or  body  of  wa- 
ter, and  such  company  constructs  thereon  a 
dock  or  wharf  for  use  in  receiving  and  dis- 
charging freight  and  passengers  from  boats 
and  for  forwarding  through  freight  and  pas- 
sengers, and  the  same  is  in  fact  used  both  in 
carrying  on  through  business  and  local  busi- 
ness, such  dock  or  wharf  is  a  public  "facil- 
ity" for  the  transportation  of  freight  and 
passengers  within  the  purview  and  meaning 
of  section  6,  art  11,  of  the  Constitution,  and 
such  railroad  company  cannot  make  any  un- 
due or  unreasonable  discrimination  between 
competing  boat  lines  engaged  in  the  same 
kind  or  class  of  business  with  such  railroad 
company.  Cceur  d'Alene  &  St  Joe  Transp. 
Co.  V.  Ferrell,  128  Pac.  565,  567,  22  Idaho. 
752.  43  L.  R.  A.  (N.  S.)  965. 

Of  sdiools 

Laws  Mont  1897,  p.  134,  {  IMOb,  provides 
that  the  trustees  of  any  school  district  may, 
when  advisable,  submit  to  the  electors  the 
question  whether  a  tax  shall  be  raised  to  pur- 
chase lots  and  furnish  additional  school  fa- 
cilities. "Facility"  is  not  a  technical  word,  but 
one  in  common  use,  and  its  meaninig  is  to  be 
found  in  the  sense  attached  to  it  by  approved 
usage.  Roget*s  Thesaurus  gives  "aid,"  "as- 
sistance," and  "help"  as  equivalents  of  "fa- 
cility." Webster,  among  other  definitions  of 
the  word,  includes  "the  quail  t;yt>f  being  eas- 
ily performed;  ease  in  performance;  that 
which  promotes  the  ease  of  any  action;  ad- 
vantage; valuable  aid;  assistance."  The 
Coitury  Dictionary  follows  the  deflnitlonB  of 
Webster,  and  adds:  'The  means  by  which 
the  performance  ni  ahything  Is  rendered 
more  easy ;  convenience*"  That  which  aids, 
assists,  or  naakes  more  easy  the  acquisition 
of  knowledge  is  a  convenience  and  an  ad- 
vantage, and  is  clearly  a  "fadttty.**  Books, 
maps,  globes,  and  charts  are  facilities  to  the 
imparting  of  knowledge.  Through  them  or 
by  means  of  them  information  is  conveyed  to 
the  pupil.  But  the  meaning  of  the  word  is 
not  limited  to  inanimate  bodies  or  things. 
Men  are  often  facilities.  Without  a  crew  to 
man  his  vessel,  the  master  of  a  ahip  would 
not  have  the  necessary  facilities.  A  school 
with  a  complement  of  pupils  in  every  room, 
but  lacking  teachers,  would  certainly  not 
have  the  facilities  to  carry  on  educational 
work.  State  ex  reL  Knight  v.  Cave,  52  Pac 
200,  203,  20  Mont  468  (citing  PoL  Code,  {  15; 
State  V.  Johnson,  51  Pac.  820,  20.  Mont  367). 

Failure  of  the  board  of  education  of  a 
township  to  provide  transportation  for  chil- 
dren living  remote  from  the  school  is  not 


such  a  failure  to  provide  suitable  school  "fa- 
cilities," under  School  Law  (P.  L.  1904)  p.  48, 
i  126,  as  to  authorize  the  county  superintend- 
ent of  schools  to  transmit  to  the  custodian  of 
the  school  fund  an  order  to  withhold  f^om^ 
the  district  all  moneys  in  his  hands  to  the 
credit  of  such  district  receit^ed  from  the 
state  appropriation  or  the  state  school  tax. 
Board  of  Education  of  FreUni^iiysen  Tp.  v. 
Atwood,  62  AU.  1130,  U31,  78  N.  J.  Law,  81S. 

FACILITIES  AMB  ACCOMMODATIONS 

AcU  1882,  p.  47,  No.  36,  requiring  rail- 
roads to  give  all  persons  "reasonable  and 
equal  terms,  •  •  •  facilities  and  ateom- 
modations"  for  the  transportation  of  freight 
etc.,  must  be  construed  In  the  light  of  Acts 
1882,  p.  47,  No.  37,  authorizing  a  railroad  cor- 
poration to  establish  rates,  etc.,  and,  when 
so  done,  it  requires  a  railroad  corporation  to 
make  rates  reasonable  and  equal  as  required 
by  the  common  law,  and  it  is  but  declaratory 
of  the  common  law  defining  the  rights  and 
obligations  of  carriers;  the  words  '*f acuities 
and  accommodations"  relating  to  the  inci- 
dents of  transportation,'  and  the  word  'terms** 
signifying  rates.  State  v.  Central  Vermont 
Ry.  Co.,  81  Vt  468,  71  Ati.  194,  196,  ISO  Am. 
St  Rep.  1065. 

FACILITIES  ANB  COHVEKIENOES 

Atelef^one  is  a  facility  and  conven- 
ience, within  Const  art  9,  {  18,  empowering 
the  Corporation  Commission  to  require  car- 
riers to  establish  and  maintain  all  such  pub- 
lic service  "facilities  and  conveniences"  as 
may  be  reasonable  atid  just.  Atchison,  T.  A 
S.  F.  Ry.  Co.  V.  State,  100  Pa«;  U«  14.  23 
OU.  210,  Sa  L.  R.  A.  (N,  S.)  908. 

FACT 

See  Assumption  of  Facts;  Attorney 
in  Fact ;  Collateral  Facts ;  Conclusion 
of  Fact;  Contract  Inferred  from 
Facts;  Error  of  Fact;  Established 
Facts;  Evidentiary  Fact;  Ignorance 
of  Fact;  Issue  of  Fact;  Jurisdictional 
Facts;  Material  Fact;  Matter  of 
Fact;  Mistake  of  Fact;  Physical 
Fact;  Presumption  of  Fact;  Ques- 
tion of  Fact;  Seisin  in  Fact;  State- 
ment of  Fact;    Stipulated  Fact 

"Facts"  means  pleadable  facts.  Calu- 
met Service  Co.  v.  City  of  Chilton,  135  N.  W. 
ISl,  186, 148  Wis.  834. 

Where  one  of  the  questions  on  th'e  report 
of  an  action  against  an  insurance  company 
was  whether  upon  the  facts  the  Jury  would 
have  been  warranted  in  finding  a  waiver  of  a 
stipulation,  the  word  "facts"  includes,  not 
only  undisputed  facts,  but  also  evidence  as 
to  the  facts  In  dispute.  Rockwell  v.  Ham- 
burg-Bremen Fire  Ina  Co.,  98  N.  E.  1086, 
1087,  212  Mass.  318. 

Some  latitude  must  be  given  to  the  term 
"facts"  when  used  In  a  rule  of  pleadings^ 
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gach  as  that  "facts  and  not  mere  conclusions  1 
of  law  are  to  be  pleaded/*  It  mnst  of  neces- 
sity include  many  allegations  which  are 
mixed  conclusions  of  law  and  statements  of 
fact;  otherwise,  pleadings  would  become 
Intolerably  prolix  and  mere  statements  of 
the  OTidenee.  Hence  it  has  become  a  rule  of 
pleading  that,  while  it  is  not  proper  to  allege 
a  mere  conclusion  of  law,  it  is  proper  to 
plead  the  fact  inferable  from  other  facts, 
and  also  anything  which  according  to  the 
common  ordinary  use  of  language  amounts 
to  a  mixed  statement  of  fact  and  of  a  legal 
condtision.  Jones  y.  Great  Northern  By.  Co., 
97  N.  W.  535,  536,  12  N.  D.  843. 

The  constitutional  inhibition  against 
trial  Judges  commenting  on  "facts"  in  in- 
structing juries  refers  only  to  disputed 
**fact8,"  and  not  to  those  concerning  which 
there  is  no  dispute,  or  which  are  admitted. 
Lownsdale  ▼.  Gray's  Harbor  Boom  Co.,  78 
Pac.  904,  906,  36  Wash.  198. 

An  information  for  perjury  charging  that 
accused  swore  to  "facts"  stated  in  a  com- 
plaint is  not  defective  as  charging  the  veri- 
fication of  the  statements  only;  the  term 
"facts"  as  so  used  meaning  "matter"  or 
"statements.**  State  v.  Luper  (Or.)  95  Pac. 
811,  813. 

FACTS  nr  IftSUB 

"Facts  in  issue"  are  those  facts  upon  the 
existence  of  which  the  right  or  liability  as- 
serted depends.  San  Antonio  Traction  Co.  v. 
Higdon  (Tex.)  123  S.  W.  732,  734. 

It  may  be  stated  generally  that  the  ulti- 
mate facts  upon  which  the  recovery  is  had — 
facts  which,  if  found  the  other  way,  the  re- 
covery must  have  been  different — are  "facts 
in  issue."  A  **fact  or  matter  at  issue"  is 
that  upon  which  the  plaintiff  proceeds  by  his 
action,  and  which  the  defendant  controverts 
in  his  pleading.  Caseday  v.  Llndstrom,  75 
Pac  222,  224,  44  Or.  309  (citing  Garwood  v. 
Garwood,  29  Cal.  514 ;  King  v.  Chase,  15  N. 
H.  9,  41  Am.  Dec  675 ;  Marshall  v.  Shafter, 
32  Cal.  176,  193). 

FACTS  OF  THE  OA8£ 

As  the  term  "facts  of  the  case"  Is  equiva- 
lent to  the  proven  facts  of  the  case,  where 
accused  pleaded  not  guilty,  and  not  guilty  by 
reason  of  insanity,  an  instruction  that  the 
jury  could  not  convict  defendant  unless  the 
hypothesis  of  his  guilt  should  flow  naturally 
from  the  facts  proven  was  proper,  was  there- 
fore erroneously  refused.  Odom  v.  State, 
55  South.  820,  172  Ala.  383. 

FACTS  SHOWN  BT  THE  RSOORD 

The  phrase  "facts  shown  by  the  record" 
in  rule  15  of  the  Court  of  Appeals  (67  S.  W. 
ix),  providing  that  appellant  or  plaintiff  in 
error  shall  furnish  copies  of  a  brief  contain- 
ing a  dear  and  concise  statement  of  the  facts 
.shown  by  the  record,  means  an  abstract  of 
the  evidence  such  as  will  enable  the  appellate 


court  to  gain  such  a  view  of  the  evidence  M 
to  obviate  the  necessity  of  reading  the  entire 
evidence  as  tnreserved  in  the  bill  of  excep- 
tions. Hess  v.  COrwin,  84  S.  W.  141, 109  Mo. 
App.  22. 

FACTION 

Webster's  Dictionary  defines  a  "faction" 
as  "a  party  in  political  society,  combined  or 
acting  in  union,  usually  applied  to  a  minority, 
but  may  be  applied  to  a  majority."  The 
Standard  Dictionary  defines  it  as  "a  number 
of  persons  combined  for  a  common  purpose 
usually  a  party  within  a  party."  The  Cen- 
tury Dictionary  states  that  it  is  "a  party  of 
persons  having  a  common  end  in  view,  usual- 
ly such  a  party  seeking  to  bring  about  chang- 
es in  any  association  of  which  they  form  a 
part"  The  word  as  appUed  to  political  par- 
ties "suggests  a  division  of  the  members 
thereof,  and  a  separate  organization  of  the 
parts  not  a  mere  division  of  a  regularly  call- 
ed convention  into  two  camps,  the  foody  of  the 
party  not  necessarily  being  divided."  State 
ex  rel.  Oook  y.  Houser,  100  N.  W.  964,  074, 
122  Wis.  534. 

Where  a  county  committee  was  not 
even  voted  for  and  made  no  contest  for  elec- 
tion as  county  committeemen  at  a  primary 
election  conducted  pursuant  to  the  primary 
election  law,  no  "faction  or  section"  was  cre- 
ated or  existed  to  give  the  state  convention 
jurisdiction,  within  the  Election  Law  of  1896, 
as  amended,  providing  that  election  officers 
in  the  dty  of  New  York  shall  be  appointed 
from  lists  authenticated  and  filed  by  the 
chairman  of  the  executtre  committee  of  the 
county  committee'  of  the  party,  and  that,  if 
more  than  one  list  shall  be  submitted  in  the 
name  of  the  same  political  party,  only  that 
list  shall  be  accepted  which  is  authenticated 
by  the  ofiloer  of  the  faction  or  section  of  the 
party  which  was  organized  as  regular  by  the 
last  preceding  state  convention  of  such  party. 
People  ex  rel.  McOarren  v.  Dooling,  112  N. 
Y.  Supp.  71,  75, 128  App.  Div.  L 

FACTOR 

"Factors,"  by  general  definition,  are 
agents  to  whom  property  is  consigned  for 
sale,    in  re  GuUck,  186  Fed.  350,  351. 

The  term  "factors"  applies  to  a  class  of 
mercantile  agents  whose  sole  business  is  to 
sell  merchandise  consigned  to  them  on  a  com- 
mission, called  "factorage."  Winslow  Bros. 
&  Co.  v.  Staton,  63  S.  E.  950, 150  N.  G.  264. 

A  "factor"  is  a  commercial  agent  to 
whom  the  possession  of  personal  property  is 
intrusted  by  or  for  the  owner  to  be  sold,  for 
a  compensation,  in  pursuance  of  the  agent's 
usual  trade  or  business.  Rowland  v.  Dolby, 
59  AU.  666,  667,  100  Md.  272,  3  Ann.  Gas.  643. 

Under  Rev.  Codes  1905,  f  5801,  defining  a 
"factor"  as  an  agent  employed  to  buy  or  sell 
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property  In  liUi  own  name  and  intmsted  by 
lils  principal  with  possession  thereof,  a  factor 
may  buy,  as  well  as  sell,  property  the  subject 
of  the  agency.  Turner  y.  Gmmpton  &  Crump- 
ton.  130  N.  W.  937,  940,  21  N.  D.  294,  Ann. 
Cas.  19130,  1015. 

"A**factor*  is  said  to  be  an  agent  em- 
ployed to  sell  or  to  purchase  and  sell  goods  or 
other  x>ersonal  property  intrusted  to  his  pos- 
session, ♦  ♦  ♦  for  a  compensation  com- 
monly called  'factorage'  or  •commission/" 
Although  'It  must  not  be  understood  that  a 
factor  is  a  trustee  of  an  express  trust  in  the 
strict  sense  of  the  term,"  he  is  such  under 
Rev.  St.  1898,  §  2607,  and  authorized  thereby 
to  enforce  It  in  his  own  name.  Beardsley  v. 
Schmidt,  98  N.  W.  235,  237,  120  Wis.  405, 
102  Am.  St.  Rep.  991  (quoting  McGraft  v. 
Rugee,  19  N.  W.  530,  00  Wis.  406,  50  Am.  Rep. 
378). 

A  "factor"  has  been  defined  to  be  an 
agent  employed  to  sell  property  intrusted  to 
his  possession  by  and  for  his  principal,  for  a 
compensation  usually  designated  a  ''commis- 
sion*' or  sometimes  a  "factorage.*'  His  agen- 
cy with  respect  to  the  particular  property  is 
general,  unless  expressly  limited  by  instruc- 
tions. M.  M.  Walker  Co.  ▼.  Dubuque  Fruit  & 
Produce  Co.,  85  N.  W.  614,  615,  113  Iowa, 
428,  53  L.  R.  A.  775  (citing  McGraft  v.  Rugee, 
19  N.  W.  530,  60  Wis.  406,  50  Am.  Rep.  378 ; 
MUburn  Mfg.  Co.  v.  Peak,  34  S.  W.  102,  89 
Tex.  209). 

A  "factor**  is  one  who  sells  goods  which 
another  person  has  delivered  to  him  for  that 
purpose  and  receives  compensation  for  his 
services  by  a  commission  or  otherwise.  Om- 
men  v.  Talcott,  188  Fed.  401,  403, 112  C.  C.  A. 
239. 

"A  'factor'  or  'commission  merchant*  is 
one  who  has  the  actual  or  technical  posses- 
sion of  goods  or  wares  of  another  for  sale. 
Thus  the  property  may  be  in  his  own  ware- 
rooms,  or  he  may  have  a  warehouse  receipt 
or  bill  of  lading.  The  possession  of  the 
property  is  prima  fade  evidence  of  owner- 
ship. Being  thus  intrusted  with  possession 
of  it  by  the  owner  for  the  purpose  of  sale,  a 
factor  may  sell  it  in  his  own  name,  without 
disclosing  the  name  of  his  principal,  and  he 
may  collect  the  proceeds  and  give  the  pur- 
chaser a  complete  acquittance.**  J.  M.  Rob- 
inson, Norton  &  Ca  v.  Corsicana  Cotton  Fac- 
tory, 99  S.  W.  305,  306, 124  Ky.  435,  8  L.  R.  A. 
(N.  S.)  474, 14  Ann.  Cas.  802. 

Where  plaintiff,  at  defendant*s  request, 
delivered  to  it  a  car  of  lemons  for  the  pur- 
pose of  completing  a  sale  already  effected  by 
defendant  at  a  stated  price,  defendant  to 
receive  a  certain  commission  on  the  sale, 
though  it  was  not,  in  the  transaction,  within 
the  technical  definition  of  a  "factor,**  in  that 
the  lemons  were  not  first  placed  In  its  pos- 
session for  the  purpose  of  a  sale,  but  were 
delivered  to  it  for  the  purpose  of  completing 


a  sale  already  effected,  defendant's  relation  to 
the  plaintiff,  after  he  had  delivered  them 
to  it,  was  substantially  that  of  a  factor. 
Betts  V.  Southern  California  Fruit  Ezch., 
77  Pac.  993,  994,  144  Cal.  402. 

Broker  dtstinsniiltecl 

See  Broker. 

As  trustee  of  oaKpress  trust 

See  Trustee  of  Express  Trust. 

As  warehovsenuui 

The  word  "factor,**  in  Rev.  St  1895.  art 
4314,  providing  that  no  factor  shall  employ 
any  person  other  than  a  public  weigher  to 
weigh  produce  sold  and  offered  for  sale, 
means  a  person  having  possession  of  merchan- 
dise with  authority  to  sell,  not  including  a 
mere  "warehouseman,**  and  that  the  statute 
had  lib  application  to  a  "warehouseman** 
weighing  produce  merely  for  sale  or  to  loan 
money  thereon.  Hedgpeth  v.  Hamilton 
Warehouse  Co.,  140  S.  W.  1084,  1085,  104 
Tex.  496;  Hedgepeth  v.  Same,  128  S.  W.  709 
I  (citing  3  Words  and  Phrases,  p.  2640;  8 
Words  and  Phrases,  p.  7392). 

FACTOR'S  IiIEK 

A  "factor's  lien**  arises  by  operation  of 
the  common  law,  and  is  the  lien  that  the 
factor  has  on  the  goods  consigned  to  him 
while  in  his  possession  for  all  advances  to 
the  consignor.  It  is  purely  a  possessory  lien, 
and  is  lost  by  a  surrender  of  possession. 
Garrison  v.  Vermont  MUls,  69  S.  B.  743,  744, 
154  N.  C.  1,  31  L.  R.  A.  (N.  S.)  45a 

FACTORY 

See  Business  and  Factory  Use;  Occupied 
as  Factory;  Tenant  Factory. 

Heydecker*s  Gen.  Laws,  p.  2601,  c.  32, 
defines  "factory**  to  include  any  mill,  work- 
shop, or  other  manufacturing  or  business  es- 
tablishment where  one  or  more  persons  are 
employed  at  labor.  People  v.  Williams,  100 
N.  Y.  Supp.  337,  338, 116  App.  Div.  379. 

The  word  "factory,**  a  contraction  of 
"manufactory,**  means  a  building  appropri- 
ated to  the  manufacture  of  goods,  and  it  is 
the  appropriation  of  a  building  to  such  manu- 
facture that  makes  it  a  factory;  and  so,  un- 
der Laws  1897,  c.  415,  |  82,  providing  that 
such  fire  escapes  as  the  factory  inspector  may 
deem  necessary  shall  be  provided  on  every 
factory  of  a  certain  number  of  stories  in 
height,  and  section  83,  providing  that  if  there 

.  are  no  fire  escapes  the  fire  inspector  may,  by 
order  of  the  owner,  proprietor,  or  lessee  of 
the  factor^',  require  them  to  be  provided, 
when  a  lessee  renders  such  a  building  a  fac- 
tory by  installing  machinery  therein  and  de- 
voting it  to  manufacture,  he,  at  least,  is 
under  duty  to  provide  it  with  fire  escapes, 
and  so  is  liable  for  death  of  one  from  fire, 

« due  to  the  absence  thereof.    Dl   Santo  ▼• 
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Brooklyn  Chair  Co.,  125  N.  Y.  Supp.  8»  10, 
140  App.  Dlv.  119. 

In  an  action  for  the  death  of  plaintiff's 
intestate,  the  evidence  showed  that  deceased 
was  sent  to  repair  an  engine  and  make  a 
pump  work  In  its  detached  pamphouse,  and 
that  he  was  killed  while  so  engaged  by  an 
unguarded  shaft.  Held,  that  an  instruction 
that  the  pnmphonse  was  in  the  same  class  as 
a  **factory,*'  mill,  or  workshop,  and,  if  the 
shaft  with  the  key  was  so  situated  to  be 
dangerons  to  workmen,  it  would  be  within 
Rey.  Laws  1905,  |  1813,  requiring  it  to  be 
guarded,  was  correct.  Thomas  v.  Chicago 
Great  Western  R.  Co.,  128  N.  W.  297,  299,  112 
Minn.  360. . 

A  sawmill  used  for  the  manufacture  of 
lumber,  \b  a  "factory"  within  the  meaning  of 
Iaws  Or.  1903,  p.  79,  which  prohibits  the 
employment  of  minors  under  the  age  of  16 
years  in  a  factory,  except  on  compliance  with 
certain  specified  conditions.  Wind  River 
Lumber  Co.  v.  Frankfort  Marine,  Accident  & 
Plate  Glass  Ins.  Co.,  196  Fed.  340,  344,  116 
C.  C.  A.  160;  Rains  v.  Stone,  123  Pac.  871, 
872,  87  Kan.  116. 

A  plant  for  mixing  the  materials  used 
in  making  asphalt  pavement,  consisting  of 
machinery  mounted  on  an  open  or  flat  car, 
moved  from  place  to  place  as  required,  is 
not  a  "factory,"  within  the  meaning  of  Laws 
Wash.  1905,  c.  84,  as  amended  providing  for 
the  protection  and  health  of  employes  in  fac- 
tories, mills,  and  workshops,  and  requiring 
the  boxing  or  guarding  of  machinery  and 
shafting  therein,  etc.  Casey  v.  Barber  As- 
phalt Paving  Co.,  192  Fed.  432,  437. 

A  tugboat  used  in  dredging  operations  is 
not  a  ''factory"  within  the  Labor  Law,  reg- 
ulating the  employment  of  minors  in  fac- 
tories, providing  that  the  term  "factory^ 
shall  include  mills,  workshops,  and  other  man- 
ufacturing or  business  establishments,  and 
requiring  that  shafting,  set  screws,  etc.,  in 
factories  be  properly  guarded;  the  term  "fac- 
tory" being  used  to  designate  a  structure  or 
plant  where  something  is  made  or  manufac- 
tured from  raw  or  partly  wrought  materials 
into  forms  suitable  for  use.  Shannahan  v. 
Empire  Engineering  Corp.,  98  N.  B.  9,  10^ 
204  N.  Y.  543,  44  L.  R.  A.  (N.  S.)  1185. 

Labor  Law,  §  80,  providing  that  all  doors 
leading  in  and  to  any  "factory''  shall  be  so 
constructed  as  to  open  outwardly  where 
practicable,  and  shall  not  be  locked,  bolted, 
or  fastened  during  working  hours,  is  not 
limited  in  its  operation  to  the  owners  of  ten- 
ant factories,  defined  by  section  94  as  build- 
ings, separate  parts  of  which  are  occupied 
and  used  by  different  persons  and  one  or 
more  of  which  parts  are  so  used  as  to  con- 
stitute a  factory,  but  applies  to  the  owners 
of  a  factory  occupying  one  floor  of  a  building. 
People  V.  Harris,  134  N.  Y.  Supp.  409,  412, 
74  Misc.  Rep.  353. 

2  Wos.&  P.2D  Seb.— 28 


Oommerelal  toe  lioiisa 

The  words  "factories  and  "workshops,"  in 
Gen.  St.  p.  2345,  §  29,  requiring  the  guarding 
of  belting,  shafting,  etc.,  in  factories  and 
workshops,  import  a  building  in  which  the 
machinery  is  so  placed  as  to  be  dangerous  to 
operatives,  and  also  imply  places  where  ma- 
chinery is  employed  in  making  or  manufac- 
turing something,  this  being  the  common 
meaning  of  a  "factory"  or  "workshop";  and 
the  statute  does  not  apply  to  a  plant  for 
harvesting  ice,  which  is  done  by  carrying  the 
ice  from  a  lake  on  a  conveyor  made  of  boards 
fastened  to  two  endless  chains  and  operated 
by  a  friction  shaft  driven  by  steam  power, 
and  stopped  or  started  by  a  lever  attached 
to  the  shaft  extending  from  the  shafting  into 
a  small  room  adjoining  the  engine  house  con- 
taining no  other  mechanical  appliances. 
Grifllth  V.  Mountain  Ice  Co.,  65  Atl.  853,  74 
N.  J.  Law,  272. 

FACTUM 

"Factum,"  as  used  in  the  phrase  "animus 
et  factum,"  referring  to  change  of  domicile,  "is 
the  transfer  of  the  bodily  presence."  Pick- 
ering V.  Winch,  87  Pac.  763,  767,  48  Or.  500, 
9  L.  R.  A.  {N.  S.)  1159. 

Of  a  wlU 

In  the  probate  of  a  will^nothing  is  to  be 
determined  but  what  relates  to  mere  "factum 
of  the  will."  The  legal  effect  of  its  provi- 
sions is  not  involved  in  that  proceeding. 
While  any  clause  or  portion  of  the  paper 
writing  propounded  as  a  'Will  may  be  rejected, 
if  it  appears  it  was  not  inserted  by  the  tes- 
tator, or  that  he  had  revoked  it,  or  that  it 
was  not  embraced  by  the  execution,  since 
such  facts  go  to  the  actual  making  of  the 
instrument,  all  that  is  embodied  in  the  writ- 
ing executed  by  the  testator  as  an  integral 
part  of  his  intended  testamentary  disposi- 
tion is  to  be  accepted  by  the  orphans'  court 
as  entering  into  his  will.  The  validity  and 
legal  construction  of  the  provisions  are  mat- 
ters for  subsequent  determination  by  the  ap- 
propriate tribunals.  Home  for  the  Aged  of 
Methodist  E>piscopal  Church  v.  Bantz,  66  Atl. 
701,  703,  106  Md-  147  (citing  Ramsey  v.  Wel- 
by,  63  Md.  584,  586). 

FAIL 

"The  word  *fair  imports  to  become  de- 
ficient or  lacking,  to  leave  unperformed,  to 
omit,  to  neglect"  Under  Civ.  Code,  tit.  13, 
§§  23,  166, 167  (Laws  1901).  providing  that  all 
corporations  organized  under  it  should  ap- 
point a  resident  agent,  but  omitting  to  pro- 
vide any  penalty  for  noncompliance  there- 
with, and  exempting  from  such  requirements 
all  corporations  theretofore  organized,  unless 
they  elected  to  come  within  its  provisions, 
and  Laws  1903,  p.  147,  No.  82,  providing  that 
if  any  corporation,  however  organized,  shall 
"fall"  to  appoint  a  resident  agent,  it  is  sub- 
ject to  dissolution,  the  penalty  for  a  neglect 
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to  appoint  a  resident  agent  applies  only  to 
corporations  organized  under  the  former  act 
or  those  electing  to  come  tmder  its  provisions, 
since  the  word  "fall"  imports  ''a  preyiously 
imposed  duty,  and  is  applicable  only  in  case 
of  neglect  or  omission  to  perform  such  duty." 
Rillito  Canal  Go.  v.  Schmidt,  89  Pac.  523,  525, 
11  Ariz.  49  (citing  Bouv.  Law  Diet). 

In  a  provision  of  an  insurance  certificate 
requiring  the,  division  of  a  safety  fund  if  at 
any  time  the  Insurance  company  should  "fall" 
by  reason  of  insuffiiclent  membership)  or 
should  neglect  to  pay  the  maximum  indem- 
nity provided  for  by  the  terms  of  any  certifi- 
cate, the  word  "fail"  did  not  mean  a  default 
In  any  obligation  assumed  by  the  insurance 
pompany,  but  referred  to  insuflOiclency  of  the 
mortuary  fund  **by  reason  of  insufficient  mem- 
bership" to  pay  the  certificate  claims  against 
the  company.  Dresser  v.  Hartford  Life  Ins. 
Co.,  70  Atl.  39,  49,  80  Conn.  681. 

As  refuse  or  nesleet 

In  an  action  by  a  passenger  for  his  ex- 
pulsion from  a  railroad  train,  wherein  the 
defendant's  plea  averred  that,  when  the  con- 
ductor d^anded  of  him  his  ticket  or  fare, 
plaintiff  •'refused"  and  "willfully  failed"  to 
present  or  tender  any  ticket  or  fare,  and  the 
conductor  thereupon  ejected  him,  and  plain- 
tiff's replication  alleged  that,  when  the  con- 
ductor demanded  his  ticket  or  fare,  he  had 
misplaced  his  ticket  in  his  clothing,  and  the 
conductor  ejected  him  without  giving  him  a 
reasonable  time  within  which  to  produce  the 
ticket,  as  the  replication  was  in  the  nature  of 
a  confession  and  avoidance,  it  was  insuffi- 
cient, for,  while  the  word  "fall"  at  times  is 
synonymous  with  "refuse,"  the  word  **refuse" 
here  means  to  decline  to  accept,  or  reject, 
and  the  words  "willfully  fail"  mean  an  in- 
tentional neglect,  and  so  it  does  not  show 
that  plaintiff  attempted  to  produce  his  ticket 
or  notified  the  conductor  that  he  had  one, 
and  requested  reasonable  time  within  which 
to  search  for  his  ticket,  which  was  neces- 
sary before  he  could  complain  of  his  eject- 
ment Louisville  &  N.  R.  Co.  v.  Mason,  58 
South.  963,  965,  4  Ala.  App.  353  (citing  7 
Words  and  Phrases,  p.  631;  8  Words  and 
Phrases,  p.  7468). 

The  words  "fail."  "refuse,"  and  "neglect." 
as  used  in  Ky.  St.  1903,  f§  795,  797,  providing 
that  any  railroad  company  which  "shall  fail, 
refuse  and  neglect  to  comply  with  the  provi- 
sions" of  the  act  shall  be  guilty  of  a  mis- 
demeanor, are  used  interchangeably,  and 
mean  something  more  than  an  unavoidable 
and  accidental  violation  of  the  statute.  Ches- 
apeake &  O.  R.  Co.  V.  Commonwealth,  84  S. 
W.  566,  568,  119  Ky.  519. 

The  word  "failed,"  as  used  in  an  in- 
struction that  a  defendant,  after  being  no- 
tified to  produce  books  and  papers,  has  "fail- 
ed" to  do  so,  is  equivalent  to  "refused."  F. 
B.  Patch  Mfg.  Go.  Y.  Protection  Lodge^  No. 


215,  International  Ass'n  of  Machinists,  60 
Aa  74,  83,  77  Vt  294. 

The  terms  "refusing"  and  "falling,"  as 
used  in  Code  Pub.  Gen.  Laws  1904,  art.  33, 
S  24,  providing  that  any  person  who  feels  ag- 
grieved by  the  action  of  any  board  of  registry 
in  "refusing"  to  register  him  as  a  qualified 
voter,  or  in  erasing  or  misspelling  his  name, 
or  that  of  any  person  on  the  registry,  or  in 
registering  or  'failing"  to  erase  the  name  of 
any  fictitious,  deceased,  or  disqualified  per- 
son, etc.,  have  reference  to  what  may  be 
termed  negative  action  in  cases  that  have 
been  specifically  brought  before  the  Judgment 
of  the  board  of  registry.  Collier  t.  Carter, 
60  Atl.  104,  105,  100  Md.  381. 

In  an  action  for  breach  of  an  executory 
contract  to  sell  land,  an  allegation  that  de- 
fendant "failed  and  definitely  and  specifically 
refused"  to  perform  the  contract  presents 
something  more  than  a  mere  refusal  to  per- 
form, and  is,  as  against  a  demurrer,  sufficient 
to  show  an  unqualified  repudiation  of  the 
contract.  Matteson  v.  United  States  ft  C. 
Land  Co.,  115  N.  W.  195,  197,  103  Minn.  407. 

FAIL  TO  AOCOUNT 

The  phrase  "fall  to  account,"  in  Code, 
{  1017,  punishing  the  treasurer  of  enumerat- 
ed institutions  for  his  failure  to  account 
does  not  refer  to  any  failure  to  pay  on  de- 
mand what  is  in  the  hands  of  the  fiduciary, 
but  only  requires  that  he  shall  render  an 
account  or  statement  of  the  funds,  and  an 
itemized  account  if  required,  in  order  that 
it  may  be  known  what  disposition  he  has 
made  of  the  funds  Intrusted  to  him.  Where 
the  treasurer  of  an  association  rendered  a 
statement  in  vrriting  of  his  receipts  and  pay- 
ments as  treasurer,  which  was  extended  to 
the  association's  officers,  he  complied  with 
the  Code,  though  he  failed  to  pay  over  the 
balance  in  his  hands  on  demand.  State  y. 
Dunn,  46  S.  B.  949,  990,  134  N.  0.  668. 

FAIL  TO  XXECT 

See,  also,  Failure  to  Elect 

Laws  1911,  c.  62,  {  9,  which  provides 
that  if  a  county  board  of  health  shall  **fUl 
to.  elect"  a  county  superintendent  within  two 
months  of  the  time  fixed  for  such  election, 
the  secretary  of  the  state  board  shall  appoint 
gives  the  power  of  appointment  to  the  state 
secretary  when  the  county  board  of  health 
permits  the  office  to  remain  vacant  for  the 
two  months,  and  the  state  secretary  properly 
made  an  appointment  where  the  only  ap- 
pointee named  within  that  time  by  the  county 
board  declined  to  qualify;  the  act  requiring 
a  choosing  and  induction  into  office  of  the 
superintendent  within  that  period.  McCul- 
lers  V.  Board  of  Comers  of  Wake  County, 
73  S.  E.  816^  818,  158  N.  a  75,  Ann.  Cas. 
1913D,  507. 

FAILED  AMB  HEOLEOTED 

A  complainant  averring  that  defendant 
for  a  valuable  consideration  agreed  to  pre- 
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seat  a  note  and  to  return  it  at  a  certain  time 
in  case  of  nonpayment,  and  that  defendant 
fdled  and  neglected  so  to  do,  is  for  breach  of 
contract  and  not  for  negligence;  the  term 
"failed  and  neglected,"  as  used  in  the  com- 
plaint, meaning  that  defendant  "omitted''  to 
perform.  W.  H.  Kiblinger  Co.  y.  Sauk  Bank, 
lU  N.  W.  709,  131  Wis.  695. 


See  Party  Failing, 

FAILURE 

Willful   failure,   see  Willful— Willfully. 

^  'Failure'  covers  both  intentional  and  un* 
intuitional  nonperformance."  Standard  Oil 
Co.  of  Indiana  t.  United  States,  164  Fed.  376, 
391,  90  O.  G.  A.  364. 

As  ordinarily  defined,  a  "failure^'  Is  a 
cessation  or  deficiency  of  supply,  a  partial  or 
total  deficiency  in  action,  etc.  As  used  in  a 
contract  to  supply  oil,  providing  that  it  Is  to 
be  Toidable  on  a  "failure  of  oil  wells,"  a 
substantial  failure,  such  as  to  cause  defi- 
ciency in  supply  idid  render  the  owner  un- 
able to  fill  his  contracts,  constituted  a  "fail- 
ure of  oil  wells."  San  Jacinto  Oil  Co.  y.  Ft 
Worth  Light  &  Power  Co.,  93  8.  W.  178, 1T6, 
41  Ter.  OiY.  App.  298. 

Under  the  Mechanic's  Lien  tiaw,  requir- 
ing a  notice  of  a  lien  to  contain  the  name  of 
the  owner  against  whose  interest  the  lien 
is  claimed,  and  providing  that  a  "failure"  to 
state  the  name  or  a  misdescription  of  the 
true  owner  shall  not  affect  the  validity  of  a 
lien,  a  notice  stating  the  name  of  the  owner 
alternatively  Is  sufficient  Abelman  v.  Myer, 
106  N.  T.  Supp.  978,  979,  122  App.  Dlv.  470. 


Where  the  undisputed  evidence  showed 
that  defendant's  transferror,  a  merchant  who 
had  pfurchased  a  stock  of  goods  on  credit  made 
the  transfer  to  defendant,  either  for  a  consid- 
eration the  greater  part  of  which  was  a  pre- 
existing debt  or  for  no  consideration  whatever, 
for  the  purpose  of  defrauding  Us  creditors,  the 
act  of  such  merchant  was  a  "failure"  in  busi- 
ness within  the  common  acceptation  of  that 
term;  and  in  detinue  to  recover  goods  sold 
on  credit  by  plaintiff  to  such  merchant  short- 
ly before  the  transfer  it  was  not  error  to  as- 
sume, in  a  question  propounded  *by  plaintiff 
to  one  of  his  witnesses,  that  the  transferror 
of  the  goods  bad  fftiled  in  husiness^  Pel- 
ham  ▼.  Chattahoochee  Grocery  Co.,  47  South. 
172,  174,  156  Ala.  600. 

As  meeleet 

The  action  of  the  master  of  a  vessel  in 
permitting  whale  oil,  which  leaked  from  bar- 
rels, to  remain  in  the  bilges,  with  the  object 
of  saving  it  at  the  end  of  the  voyage,  did  not 
pertain  to  the  "management  of  the  vessel," 
within  section  3  of  the  Harter  act  27  Stat 
445;  but  injury  to  other  cargo  from  such 
oil  arose  from  "failure  in  proper  care  of  the 


cargo,**  within  section  1,  for  which  the  ves* 
sel  was  liable.  The  Persiana,  185  Fed.  396^ 
397,  107  C  O.  A.  416. 

Aa  refusal 

See  Refuse — Refusal. 

Want  syBOfliymovs 

An  instruction  in  an  action  for  personal 
Injuries  that  if  plaintiff  was  injured  on  a  cer- 
tain  day,  **it  then  became  her  duty  to  use  aU 
reasonable  care  and  precaution  to  minimise 
the  damages  that  might  result  and,  if  *  *  ^ 
she  failed  to  do  this,  then  you  cannot  return 
a  verdict  for  such  damages  that  resulted  by 
her  want  to  exercise  such  care  and  precau- 
tion,*' was  not  so  inaptly  phrased  as  to  be 
unintelligible  to  the  Jury  notwithstanding 
that  the  word  "want**  was  ill  chosen,  it  being 
synonymous  with  "failure,**  so  that  it  was 
error  to  refuse  the  charge,  if  otherwise  cor- 
rect and  applicable,. on  the  ground  that  it 
was  meaningless  and  misleading.  Tiggcrman 
V.  aty  of  Butte,  119  tac.  477,  478,  44  Mont 
138. 

FAHiIJRE  of  OONSIDEBA'nON 

Mere  inadequacy  in  value  of  the  thing 
bought  or  paid  for  is  not  intended  by  the 
legal  expression  "want  or  failure  of  consid- 
eration.** This  only  covers  to^l  worthless- 
ness  to  all  parties,  or  subsequent  destruction, 
partial  or  complete.  In  re  Simmons'  Bstate, 
96  N.  Y.  Supp.  11D3,  1105»  48  Misc.  R^.  484 
(dtlng  Cowee  v.  Cornell,  75  N.  X.  91,  31  Am. 
Rep.  428;  Godine  v.  Kidd»  19  N.  X.  Supp. 
335,  64  Hun,  585). 

To  entitle  one  to  defend  against  a  con- 
tract on  the  ground  of  ''failure  of  considera- 
tion,'* the  evidence  must  show  something 
more  than  inadequacy  of  consideration.  Quss 
V.  Nelson,  78  Pac  170, 178, 14  Okl.  296. 

The  failure  of  a  party  to  a  contract  to 
fulfill  his  promise  to  do  or  refrain  from  doing 
some  act  before  the  other  party  is  to  be  ob- 
ligated to  perform  is  a  "failure  of  considera- 
tion,*' and  relieves  the  other  party  from  per- 
forming. Ward  V.  Textile  Commission  Co., 
123  N.  Y.  Supp.  918,  920, 139  App.  Dlv.  109. 

Where  a  conditional  seller  of  automobiles 
resumed  possession  for  the  buyer's  alleged 
failure  to  pay  the  installments  required,  but 
in  fact  before  the  buyer  was  in  default  under 
the  contract,  the  seller's  act  constituted  a 
repudiation  of  the  agreement  amounting  to  a 
"failure  of  consideration,**  within  Civ.  Code, 
(  1689,  providing  that  a  party  may  rescind  a 
contract  for  failure  of  consideration  either  in 
whole  or  in  part  Bray  v.  Lowery,  124  Pac. 
1004,  1005,  163  Cal.  256. 

TAtLTTRE  OF  PROOF 

See  Total  Failure  of  Proof. 

To  constitute  a  "failure  of  proof,**  the 
allegation  must  be  unproved,  not  in  some  par- 
ticular or  particulars  only,  but  in  the  whole 
general  scope  and  meaning.    Cleveland^  C.»  C, 
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ft  St  L.  Ry.  Cto.  T.  Foland  (Ind.)  88  N.  E.  787. 
789. 

Defendants,  desiring  to  borrow  money 
from  plaintiff  with  which  to  pay  their  debts, 
estimated  that  they  would  need  $1,100,  and 
thereby  executed  a  note  to  plaintiff  for  that 
sum,  with  Interest  from  maturity  and  two 
notes  for  $44  each,  payable  in  6  and  12 
months  after  date,  representing  the  interest 
on  the  principal  sum  before  maturity.  Plain- 
tiff, in  fact,  advanced  only  $1,055,  whereupon 
he  credited  $45  on  the  principal  note  and 
$1.35  on  each  of  the  interest  notes,  so  that 
they  would  represent  the  actual  transaction. 
In  replevin  to  recover  the  chattels  mortgaged 
to  secure  the  note,  the  petition  described  the 
principal  note  as  for  $1,065,  payable  12 
months  after  date,  and  the  other  two  as  for 
$42.65,  payable  6  and  12  months  after  date, 
and  on  the  trial  plaintiff  *oflered  in  evidence 
the  notes  described  with  the  credits  indorsed 
thereon.  Held,  that  the  entry  of  the  credits 
amounted  to  an  alteration  in  the  terms  of 
the  notes  before  final  agreement,  and  was  not 
a  modification  thereof,  and  hence  there  was 
no  failure  of  proof  within  Rev.  St  1909,  | 
2021,  providing  that,  to  constitute  a  "failure 
of  proof,"  the  allegations  of  the  cause  of  ac- 
tion must  be  unproved  in  its  entire  scope  and 
meaning,  and  not  in  some  particular  only. 
Shantz  V.  Bhrlner,  150  S.  W.  727,  729,  167 
Mo.  App.  635. 

Vavlaao*  distinculiKed 

"Speaking  tedinically,  there  is  a  well- 
defined  distinction  between  variance  and  'fail- 
ure of  proof;  but  in  a  sense  in  which  the 
term  'failure  of  proof  is  constantly  used — 
that  is,  as  the  equivalent  of  Insufficiency  of 
evidence — there  may  not  be,  and  frequently 
is  not  any  distinction  whatever.  Text-books 
and  reports  speak  of  variance  amounting  to 
a  failure  of  proof  when  referring  to  a  case 
in  which  the  evidence,  though  it  may  tend  to 
prove  a  cause  of  action,  wholly  fails  to  prove 
the  cause  of  the  action  alleged."  Where  the 
evidence  tends  to  establish  a  cause  of  action 
utterly  different  from  that  alleged  in  the  com- 
plaint, there  is  such  a  variance  as  amounts 
to  a  failure  of  proof,  and  the  question  of  such 
variance  may  be  presented  on  a  motion  for 
new  trial,  under  a  specification  of  insufficien- 
cy of  the  evidence  to  justify  the  verdict. 
Porsell  V.  Pittsburgh  ft  M.  Copper  Co.,  100 
Pac.  218,  221,  222,  38  Mont  403  (citing  1  El- 
liott Bv-  S  204). 

Where  the  complaint  alleged  a  joint  con- 
tract with  all  the  defendants,  and  the  evi- 
dence disclosed  a  separate  contract  with  one 
of  them,  there  was  not  a  "failure  of  proof," 
within  Rev.  Codes,  |  6587,  providing  that 
where  the  allegation  of  the  claim  to  which 
the  proof  is  directed  is  unproved,  not  in  some 
particular  or  particulars  only,  but  in  its  gen- 
eral scope  and  meaning,  it  Is  not  deemed  a 
case  of  variance,  but  a  "failure  of  proof." 
Logan  V.  Billings  &  N.  R.  Co.,  107  Pac.  415, 
416,  40  Mont.  467. 


Where  a  petition  predicated  upon  an  ex- 
press contract  for  the  exchange  of  horses, 
under  wiiich  plaintiff  in  a  certain  event  might 
have  back  his  horse  upon  returning  defend- 
ant's, and  upon  the  breach  Involved  in  de- 
fendant's refusal  to  give  back  the  horse  he 
had  received,  avers  the  happening  of  the 
event,  the  return  of  defendant's  horse,  and 
the  refusal  of  defendant  to  give  back  the 
horse  he  had  received,  and  that  in  making 
the  trade  plaintiff's  horse  had  been  valued 
by  the  parties  at  a  certain  amount  and  there 
is  proof  of  all  the  allegations,  except  that  as 
to  the  valuation  of  the  horse,  there  is  no 
"failure  of  proof,"  but  only  a  "variance," 
within  the  meaning  of  Rev.  St  1909,  §  2021, 
defining  a  failure  of  proof  as  failure  to  prove 
a  cause  of  action  alleged  in  its  entire  scope 
and  meaning,  since  the  allegation  as  to  valu- 
ation is  not  one  pertaining  to  the  cause  of 
action  at  all,  so  that  an  instruction  as  to  rea- 
sonable damages.  Instead  of  agreed  damages, 
is  properly  given.  Mekos  v.  Frlcke,  139  S.  W. 
1181,  1183,  159  Mo.  App.  631. 

FAILXTBE  TO  ACT 

In  a  will  appointing  testator's  brother 
executor,  and.  In  case  of  his  death,  resigna- 
tion, or  "failure  to  act"  appointing  his  broth- 
er-in-law, and,  "in  case  of  his  failure  to  act" 
appointing  his  son,  the  phrase  quoted  includ- 
ed the  contingency  of  the  estate  not  being 
fully  administered  by  the  brother-in-law,  and 
not  merely  his  failure  to  qualify  or  act  at  alL 
In  re  Coudert's  Will,  138  N.  X.  Supp.  296,  297, 
153  App.  Div.  196. 

TATLVKB  TO  DELIVXR 

Where  a  carrier  fails  to  deliver  a  part  of 
a  shipment  of  freight  and  the  part  not  de- 
livered is  necessary  to  make  the  whole  ship- 
ment effective,  it  is  a  "failure  to  deliver"  the 
whole.  McKerall  ft  Mqrcbiflon  v.  Atlantic 
coast  line  R.  Co.,  56  S.  B.  965,  76  8.  a  338. 

FAII.UBE  TO  EI^CT 

See,  also.  Fail  to  Elect. 

"Failure  to  elect"  means  that  If  there 
is  a  failure  to  hold  an  election,  or  if,  an  elec- 
tion being  held,  there  is  a  failure  to  make 
a  choice  as  provided  by  law.  the  other  pro- 
visions of  the  law  as  to  holding  over  become 
effective.  State  v.  Cahlll,  105  N.  W.  691,  692, 
131  Iowa,  155. 

FAHiURE  TO  FII.E  TRAHSORIPT 

Good  cause  for,  see  Good  Cause. 

FAIR 

See  Full  and  Fair  Cash  Value;  Unflair. 

The  term  "fair,"  as  used  in  the  expres- 
sion, "every  contract  must  be  fair,"  means 
free  from  deceit,  fraud,  or  misrepresentation, 
or  improper  advantage  taken  through  confi- 
dential relations.  Sheehan  v.  Erbe,  79  N.  X. 
I  Supp.  43,  45,  77  App.  Div.  170, 
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FAIR  CONSIDERATION 


A  newspaper  publication,  to  be  privileged 
as  a  poblicatlon  of  judicial  proceedings,  must 
be  'fair" ;  that  is,  just,  impartial,  as  to  the 
party  complaining,  and  reasonably  correct 
Jones  ▼.  PuUtzer  Pub.  Co.,  144  S.  W.  441,  444, 
240  Mo.  200. 

The  word  ''fair,"  when  used  in  submit- 
ting a  question  for  special  finding  to  the  jury 
as  to  whether  or  not  certain  ice  was  ''fair 
merchantable  ice  for  market,*'  is  well  adapt- 
ed to  oonvey  the  idea  of  mediocrity  in  quality, 
or  something  just  above  that  Warner  y. 
Arctic  Ice  Co.,  74  Me.  475,  477. 

FAIR  AND  HONEST  CRITICI8X 

"Criticism,"  as  distinguished  from  de- 
famatory statements,  is  an  expression  of  opin- 
ion of  tacts  from  which  differences  of  opin- 
ion may  reasonably  arise,  and  if  it  sticks  to 
that,  it  is  not  defamatory,  no  matter  though 
it  be  severe,  hostile,  rough,  caustic,  bitter, 
sarcastic,  or  satirical,  for  these  are  the  weap- 
ons of  **criticism'*;  and  no  matter  how  differ- 
ent the  opinion,  may  be  to  the  opinion  of  oth- 
ers, or  of  a  majority,  however  great,  provid- 
ed it  derives  its  color  from  the  facts,  and  the 
nile  that  all  ^'f^dr  and  honest  criticism"  on 
any  published  book  is  not  libelous,  unless  the 
critic  goes  out  of  his  way  to  attack  the  pri- 
vate character  of  the  author,  is  contradictory, 
for  sc^ng  out  of  the  way  to  attack  an  au- 
thwc^a  private  character  is  not  "fair  and  hon- 
est criticism."  It  is  not  criticism  at  all,  for 
criticism  is  confined  to  the  expression  of  opin- 
ions on  facts  about  which  opinions  may  in 
good  taXth  differ.  It  is  only  false  aspersions 
or  statonents  of  fact  that  can  be  defamatory. 
And  they  are  no  part  of  criticism.  Where 
they  begin  criticism  ends.  MacDonald  v.  Sun 
Piinttng  A  Publishing  Ass'n,  92  N.  Y.  Supp. 
37,  40,  45  MUc.  Rep.  441  {dting  Sickels  v. 
KUng,  64  N.  Y.  Supp.  252,  31  Misc.  Rep.  287 ; 
Baum  V.  Clause  [N.  Y.]  5  HiU,  199 ;  UUrich 
V.  >i>w  York  Press  Co.,  50  N.  Y.  Supp.  788, 
23  Misc.  Rep.   168). 

FAIR  AKB  JUST 

In  a  suit  to  set  aside  a  judgment  against 
plaintiff,  rendered  during  his  minority,  an  in- 
struction that  if  in  the  former  action  defend- 
ant's agent  made  an  agreement  with  plain- 
tiff's guardian  ad  litem  by  which  he  was  to 
pay  the  guardian  ad  litem  a  specified  amount, 
and  that  by  reason  of  such  agreement  the 
guardian  ad  litem  failed  to  present  to  the 
court  the  defense  of  the  Infant,  and  without 
contest   allowed  defendant  to  recover,  such 
judgment  was  not  rendered  after  a  fair  and 
just  investigation  and  trial,  was  misleading 
and  erroneous,  where  the  guardian  ad  litem 
testiiled  that  he  agreed  to  the  compromise 
after   a   full  investigation   of  the   infant's 
lights,  by  which  he  was  satisfied  that  his 
ward  could  not  succeed,  and  that  he  was  not 
intlnenoed  or  controlled  by  defendant's  agent, 
and  it  appeared  that  the  court  before  ren- 
dering such  judgment  heard  some  evidence, 
since  it  Is  not  sufficient  to  set  aside  a  judg- 


ment against  an  infant  that  it  was  not  ren- 
dered after  a  fair  and  just  investigation,  but 
it  must  ai^>ear  that  the  infant  had  a  good  de- 
fense, and  the  terms  '*fair  and  just"  may 
have  conveyed  to  the  minds  of  the  jury  that 
fraud  or  collusion  was  perpetrated,  and  that 
no  judgment  would  be  binding  on  a  minor  un- 
less all  the  evidence  practicable  had  been 
heard  by  the  court  Johnson  v.  Johnson,  85 
S.  W.  102^,  1025,  38  Tex.  Civ.  App.  385. 

A  statute  giving  a  right  of  action  for  the 
benefit  of  the  next  of  kin  for  death  by  wrong- 
ful act,  and  limiting  damages  to  a  ''fair  and 
just  compensation"  for  the  pecuniary  injuries 
resulting  from  decedent's  death  to  the  {>erson 
for  whose  benefit  the  action  is  brought,  means 
reasonable  compensation  for  the  pecuniary 
injury,  considering  the  capacity  and  condition 
of  decedent  and  the  age,  circumstances,  and 
condition  of  the  next  of  kin,  but  not  the  men- 
tal anguish  of  relatives.  Howey  v.  New  Eng- 
land Nav.  Co.,  76  AtL  469,  471,  83  Conn.  278. 

FAIR  AND  BEASONABLE  PRICE 

A  "fair  and  reasonable  price,"  which  a 
city  is  obliged  to  pay  for  a  waterworks  sys- 
tem at  the  termination  of  a  franchise  granted 
to  a  private  company,  is  what  would  be  "a 
fair  and  reasonable  price,"  to  any  one  else. 
Galena  Water  Co,  v.  City  of  Galena,  87  Pac. 
735,  737,  74  Kan,  644  (citing  National  Water- 
works Co.  V.  Kansas  City,  62  Fed.  853,  10  C. 
C.  A.  653,  27  L,  R.  A.  827;  Town  of  Bristol 
V.  Bristol  and  Warren  Waterworks,  49  Atl. 
974,  23  R.  I.  274). 

FAIR  GASH  V  AIiUE  ^ 

The  expression  ''fair  cash  value"  is  the 
equivalent  of  'true  cash  value"  for  the  pur- 
pose of  taxation.  Ankeny  v.  Blakley,  74 
Pac.  485,  489,  44  Or.  7a 

By  **falr  cash  value,"  in  the  rule  requir- 
ing the  payment  of  the  fair  cash  value  of 
property  taken  under  eminent  domain,  is 
meant  market  value ;  but  where  the  property 
is  in  actual  use  by  the  owner,  and  it  possess- 
es a  peculiar  value  to  him,  which  will  be  sac- 
rificed if  placed  on  the  general  market,  he  is 
entitled  to  this  value  as  just  compensation 
for  the  taking.  Southern  Ry.  Co.  v.  City  of 
Memphis,  148  S.  W.  662,  669,  126  Tenn.  267, 
41  L.  R.  A.  (N.  8.)  82a 

FAIR  CONSIDERATION 

See  Present  Consideration. 

The  term  "fair  consideration,'*  as  used 
in  the  Bankruptcy  Act,  providing  that  all 
conveyances  made  by  a  bankrupt  within  four 
months  next  preceding  his  bankruptcy,  with 
intent  to  defraud  his  creditors,  shall  be  void, 
except  as  to  purchasers  In  good  faith  and 
for  a  present,  fair  consideration,  does  not 
make  it  necessary  that  the  consideration  for 
the  transfer  should  be  a  just  equivalent  of 
the  thing  bought.  The  word  **fair,"  as  used 
in  the  section,  signifies  no  more  than  honest 
or  free  from  suspicion.     It  is  evidently  not 
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intended  as  the  equiralent  of  ''adequate,"  un- 
less the  Inadequacy  is  such  as  to  indicate  a 
purpose  on  the  part  of  the  vendor  to  cheat 
his  creditors;  and  until  one  is  declared  a  bank- 
rupt third  persons  may  deal  with  him  as  with 
any  other,  save  that  all  transfers  made  by 
him  within  four  months  next  preceding  his 
bankruptcy,  with  intent  on  his  part  to  hinder, 
delay,  and  defraud  his  creditors,  shall  be 
void,  except  as  to  good-faith  purchasers  for  a 
present  fair  consideration.  Myers  v.  Fultz, 
100  N.  W.  351,  352,  124  Iowa,  437  (citing  Dun- 
lop  V.  Thomas,  68  Pac  909,  28  Wash.  521). 

Where  an  option  to  purchase  realty  for 
$950  recited  a  consideration  of  $1,  the  sum, 
if  actually  advanced,  would  be  merely  nom- 
inal, and  would  not  alone  constitute  a  'fair 
consideration"  required  for  the  specific  en- 
forcement of  such  option.  Rude  v.  Levy,  96 
Pac.  560,  661,  43  Colo.  482,  24  L.  B.  A.  (N. 
S.)  91,  127  Am.  St  Rep.  123. 

FAIR  BOUBT 

Under  the  rule  that  a  preliminary  injunc- 
tion should  not  be  granted  on  an  unadjudicat- 
ed  patent  If  there  is  "a  fair  doubt  as  to  in- 
vention, anticipation,  construction  or  In- 
fringement,** the  term  "fair  doubt"  does  not 
refer  only  to  the.  effect  produced  on  the  ju- 
dicial mind  by  the  direct  evidence  submitted 
on  the  motion,'  but  is  wide  enough  to  cover 
a  belief  that  other  reachable  testimony  exists 
which  by  reasonable  effort  the  party  may 
adduce.  Vacuum  Cleaner  Co.  v.  Waldorf- 
Astoria  Hotel  Co.,  198  Fed.  865,  867. 

FAIR  ^MARKET  VAIitHB 

See,  also,  Fair  Value. 

The  'fair  market  value"  of  replevied 
goods,  which  plaintiff  is  entitled  to  recover  in 
an  action  on  a  replevin  bond,  is  the  highest 
price  which  a  normal  purchaser,  not  under 
I)ecullar  compulsion  will  pay  to  secure  the 
goods.  Magulre  v.  Pan-American  Amusement 
Co.,  97  N.  E.  142,  144,  211  Mass.  22. 

The  "fair  market  value'*  of  a  corpora- 
tion's assets,  for  the  puri)08e  of  determining 
its  solvency  when  it  committed  an  alleged 
act  of  bankruptcy,  was  the  value  which  the 
corporation  might  have  realissed  on  them  for 
itself.  In  re  Marine  Iron  Works,  159  Fed. 
753,  754. 

"Fair  market  value'*  of  land  is  the  price 
which  it  would  bring  when  offered  for  sale 
by  one  w.ho  is  willing,  but  not  obliged,  to 
sell,  and  bought  by  one  willing,  but  not 
obliged,  to  buy,  and  is  not  the  price  which 
property  would  bring  at  forced  sale,  but 
what  it  would  bring  in  the  hands  of  a  pru- 
dent seller,  with  liberty  to  fix  the  time  and 
conditions  of  selling.  In  condemnation  pro- 
ceedings, an  instruction  that  "fair  market 
value'*  meant  the  price  which  property  would 
bring  when  offered  for  sale  by  one  willing, 
but  not  obliged,  to  sell,  and  bought  by  one 
willing,  but  not  obliged  to  buy ;  that  it  did  J 


not  mean  the  price  which  property  could 
bring  at  forced  sale,  but  what  it  would  bring 
in  the  hands  of  a  prudent  seller,  at  liberty 
to  fix  the  time  and  conditions  of  sale,  was 
not  erroneous,  because  of  the  statement  as 
to  "a  prudent  seller,'*  etc.  Metropolitan  St 
Ry.  Co.  V,  Walsh,  94  S.  W.  860,  961,  197  Mo. 
392. 

An  Instruction  that  the  Jury  must  find 
the  fair  market  value  of  the  strip  actually 
taken  as  a  part  of  the  whole  tract,  and  that 
the  "fiiir  market  value"  of  the  strip  actually 
taken  as  a  part  of  the  whole  tract,  and  that 
the  "fair  market  value**  is  the  "full  fair 
market  value,*'  defined  as  such  a  sum  as  the 
property  was  worth  in  the  market  to  i>er8ons 
generally  who  would  pay  its  "Just  and  full 
value,**  was  not  erroneous  for  using  the 
words  "full  fair  market  value"  and  "Just  and 
full  value."  American  States  Security  Co. 
V.  Milwaukee  Northern  Ry.  Co.,  120  N.  W. 
844,  876,  139  Wis.  199. 

FAIR  ON  ITS  WACE 

Within  the  law  of  false  imprisonment, 
the  term  as  applied  to  process  of  "fair  upon 
its  face"  does  not  mean  that  it  shall  be  per- 
fectly regular  and  in  all  respects  in  accord 
with  proper  practice  and  after  the  most  ap- 
proved form,  but  what  is  intended  is  that  it 
shall  be  appar^itly  process  lawfully  issued 
and  such  as  the  oflicer  might  lawfully  serve. 
The  true  rule  on  the  subject  is  that  a  min- 
isterial oflicer,  proceeding  regularly  and  with- 
out abusing  or  exceeding  his  authority,  will 
be  protected  in  the  execution  of  process  com- 
mitted to  him,  unless  such  process  is  void  on 
its  face  by  reason  of  apparent  want  of  Juris- 
diction of  the  subject-matter  or.  person  or 
precept  or  by  reason  of  some  defect  of  sub- 
stance in  the  language  of  the  writ  The 
warrant  for  arrest  issued-  by  a  United  States 
commissioner  is  not  void,  so  as  to  make  the 
marshal  serving  it  liable  for  false  imprison- 
ment, because  after  his  signature  is  the  desig- 
nation "Commissioner  of  the  Circuit  Court  of 
the  United  States  for  the  Western  District  of 
Arkansas,'*  though  in  the  body  of  the  war- 
rant he  was  designated  "commissioner  ap- 
pointed for  said  district**;  the  designation 
after  his  name  being  a  clerical  error,  and 
such  office  having  been  abolished.  Douglass 
V.  Stahl,  72  S.  W.  568,  570,  71  Ark.  236  (quot- 
ing and  adopting  definitions  Cooley  and  Free- 
man, and  citing  Savacool  v.  Boughton  [N.  Y.l 
5  Wend.  170,  21  Am.  Dec.  181,  and  notes; 
Trammell  v.  Town  of  Russellville,  34  Ark. 
105,  36  Am.  Rep.  1). 

By  process  "fair  on  its  face*'  is  not 
meant  that  it  shall  appear  in  aU  reepectB 
in  accord  with  proper  practice,  but  it  is 
meant  "that  it  shall  apparently  be  process 
lawfully  issued,  and  such  as  the  oflicer  might 
lawfully  serve.  More  precisely,  that  process 
may  be  said  to  be  fair  on  its  face  which  pro- 
ceeds from  a  court,  magistrate,  or  body  hav- 
ing authority  of  law  to  issue  process  of  that 
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luitare,  and  which  Is  legal  in  form,  and  on 
its  face  oontainfi  nothing  to  notify  or  fairly 
(Uiprise  the  officer  that  It  is  issued  without 
authority.  Wh^n  such  appears  to  be  the 
process,  the  officer  is  protected  in  making 
service,  and  he  is  not  concerned  with  any 
Illegalities  that  may  exist  back  of  it."  A 
monition  and  warrant  of  arrest,  under  which 
a  marshal  acted,  issued  by  one  temporarily 
In  charge  of  the  clerk's  office,  under  instruc- 
tions given  by  the  deputy  in  a  suit  in  which 
the  libel  disclosed  only  a  personal  action  for 
damages,  of  which  there  was  no  suggestion 
on  the  ta.ce  of  the  writ,  which  was  in  the 
usual  form  of  a  monition  and  warrant  of 
arrest^  in  a  suit  in  rem,  and  which  ran  in  the 
name  of  the  President,  was  addressed  to  the 
marshal,  commanded  him  to  seize  the  vessel 
and  to  detain  it  until  the  further  order  of 
the  court,  bore  teste  of  the  judge  of  the  Dis- 
trict Ck>urt,  was  sealed  with  the  seal  of  the 
court,  purported  to  be  signed  by  the  deputy 
on  behalf  of  the  clerk,  and  was  transmitted 
from  the  clerk's  office  to  the  marshars  offl^ 
in  the  usual  way,  was  within  the  rula 
Bryan  v.  Ker,  32  Sup.  Ct  26,  222  U.  8.  107, 
m,  56  L.  Ed«  114. 

FAIR  PREFONDERAKCE 

By  the  term  "fair  preponderance**  of  evi- 
dence 1b  meant  such  evidence  as,  when  weigh- 
ed with  that  which  Is  offered  to  oppose  it, 
has  more  convincing  power  in  the  minds  of 
the  Jury.  Neely  v.  Detroit  Sugar  CJo.,  101 
N.  W.  665,  666,  138  Mich.  469.  It  is  not  a 
technical  term,  but  simply  means  that  evi- 
dence which  outweighs  that  which  is  offered 
to  oppose  it.  It  does  not  necessarily  mean 
that  a  greater  number  of  witnesses  shall  be 
produced  on  one  side  or  the  other,  but  that, 
on  the  whole  evidence,  the  jury  believe  the 
greater  probability  of  the  truth  to  be  upon 
the  side  of  the  party  having  the  affirmative 
of  the  issue.  Devencenzi  v.  Cassinelli,  81  P. 
41,  42,  28  Nev.  222  (quoting  and  adopting 
definition  in  Strand  v.  Chicago  &  W.  M.  Ry. 
Co.,  34  N.  W.  712,  67  Mich.  380>. 

The  use  of  the  word  "fair"  in  the  phrase 
'the  burden  of  proof  is  upon  plaintiff  to 
satisfy  you  by  a  'fair  preponderance*  of  the 
evidence"  does  not  render  the  charge  mis- 
leading. Parker  v.  Fairbanks-Morse  Mfg. 
Co.,  110  N.  W.  409,  411,  130  Wis,  525.  And 
it  was  not  necessarily  prejudicial  error  to 
instruct  that  plaintiff  was  required  to  estab- 
lish his  case  by  a  "fair  preponderance." 
Clark  V.  Thomburg,  92  N.  W.  1056,  1058,  66 
Neb.  717. 

Where  there  was  a  verdict  for  plaintiff, 
and  the  trial  judge  granted  a  new  trial  on 
the  ground  that  the  verdict  was  against  a 
'*fair  preponderance"  of  the  evidence,  the 
words  "fair  preponderance"  did  not  ex- 
press doubt  on  the  part  of  the  judge  as  to 
the  weight  of  the  evidence,  but  is  an  ex- 
pression of  dissatisfaction  with  the  verdict, 
hi  that  it  fails  to  administer  substantial 


justice.  McMahon  v.  Bhode  Island  Co.,  78 
A.  1012,  1014,  32  R.  I.  237,  Ann.  Cas.  1912D, 
1228. 

"Fair,**  as  used  in  an  instruction  in  an 
action  in  ejectment,  directing  the  jury  to 
find  for  defendant,  if  plaintiff  has  failed  to 
prove  his  title  and  .right  of  possession  by  a 
*f  air  preponderance**  of  all  the  credible  evi- 
dence, means  practically  the  same  as  "clear 
preponderance."  Link  v.  Campbell,  100  N. 
W.  409.  410,  72  Neb.  307  (citing  Altschuler  v. 
CJobum,  67  N,  W.  836,  38  Neb.  881). 

The  term  "fair  preponderance"  of  evi- 
dence, used  in  an  instruction,  is  meaningless. 
Hammond,  W.  &  E.  a  Electric  Ry.  Co.  v. 
Antonia,  83  N.  E.  766,  769,  41  Ind.  App.  335. 

FAIR  PiUCE 

Where  an  agreement  Is  that  land  sold 
shall  be  reconveyed  for  a  "fair  price,"  the 
terms  are  not  so  uncertain  as  not  to  be  en- 
forced, and  the  court  will  direct  the  valua- 
tion to  be  made  by  a  master,  and  will  en- 
force the  execution  of  the  contract.  Van 
Doren  v.  Robinson,  16  N.  J.  B>q[.  256,  260. 

FAIR  STATEMENT  OF  FACTS 

See  Full  and  Fair  Statement  of  All  the 
Facts. 

FAIR  TRIAI. 

"A  'fair  trial*  is  a  legal  trial,  or  one  con- 
ducted in  all  material  things  in  substantial 
conformity  to  law."  People  v.  Wotf,  76 
N.  B.  692,  595,  183  N.  T.  .464. 

A  "fair  trial"  for  a  criminal  offense  con- 
sists, not  alone  in  an- observance  of  the  naked 
forms  of  law,  but  in  a  recognition  and  just 
appucation  of  its  principles.  State  v.  Pryor, 
121  Pac.  66,  58,  67  Wash.  216. 

A  member  of  the  police  force  of  New 
Tork  City  charged  with  violating  a  rule  for- 
bidding maltreatment,  etc.,  did  not  have  a 
"fair  trial'*  where  the  deputy  commissioner, 
while  the  trial  was  in  progress,  announced, 
basing  his  statement  on  what  he  said  was 
the  most  reliable  information, 'but  not  stating 
the  source  or  naming  or  calling  as  a  witness 
his  informant,  that  a  witness  for  accused 
who  had  sworn  that  he  was  present  when 
the  occurrence  took  place,  and  that  the  facts 
were  substantially  as  accused  claimed,  was 
not  present,  and  did  not  see  the  event  at  all. 
In  re  Greenebaum,  94  N.  E.  853,  854,  201  N. 
Y.  843. 

Under  a  by-law  of  a  labor  union,  pro- 
viding that  any  member,  upon  being  accused 
of  a  violation  of  its  laws,  should  be  entitled 
to  due  notice  and  a  fair  trial,  it  was  unnec- 
essary to  determine  just  what  the  term  "fair 
trial"  meant,  or  under  what  circumstanc- 
es the  courts  of  law  could  properly  ignore 
the  results  of  a  trial  held  thereunder,  on 
the  ground  that  it  was  not  a  fair  trial, 
where  the  provisions  of  the  by-law  relative 
to  due  notice  were  not  complied  witli*    Bren- 
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nan  t.  United  Hatters  of  North  America, 
Local  No.  17,  ^65  Atl.  IdS,  168,  73  N.  J.  Law, 
729,  9  L.  R.  A.  (N.  S.)  254,  118  Am.  St.  Rep. 
727,  9  Ann.  Cas.  698. 

FAIR  VAIiUE 

See,  also,  Fair  Market  Value. 

Allegations  as  to  the  "fair  value"  of  the 
property,  do  not  come  within  Sess.  Laws 
1901,  p.  238,  §  10,  requiring  all  taxable  prop- 
erty to  be  assessed  at  its  "full  cash  value." 
Humbird  Lumber  Co.  v.  Thompson,  83  Pac. 
941,  945,  11  Idaho,  614. 

Under  Bankr.  Law,  {  1,  30  Stat.  544, 
providing  that  a  person  shall  be  deemed  in- 
solvent when  the  aggregate  of  his  property, 
exclusive  of  any  property  which  he  may  have 
transferred,  concealed,  or  remolded  with  in- 
tent to  defraud  his  creditors,  shall  not  at  a 
"fair  valuation"  be  sufficient  In  amount  to 
pay  his  debts,  the  present  market  value  of 
the  property  would  be  its  "fair  valuation,*' 
and  there  is  nothing  in  the  section  authoris- 
ing that  value  to  be  ascertained  by  what  a 
purchaser  would  give  who  desired  to  take 
advantage  of  the  necessities  and  embarrass- 
ments of  the  owner  in  order  to  procure  the 
property  at  a  price  less  than  its  real  or  mar- 
ket value.  A  man's  property  at  a  fair  valua- 
tion may  amount  to  sufficient  to  pay  his 
debts,  although  he  may  not  be  able  to  realize 
at  once  the  amount  of  that  valuation. 
Swartz  V.  Frank,  82  S.  W.  60,  62,  183  Mo. 
438  (quoting  and  adopting  definition  in  Dun- 
can V.  Landis,  106  Fed.  858,  45  C.  O.  A.  66^. 

"Fair  valuation,"  within  Bankr.  Act,  { 
1,  when  applied  to  real  property,  is  such  sum 
as  the  property  will  reasonably  sell  for  to  a 
purchaser  desiring  to  buy,  the  owner  wishing 
to  sell,  and  when  applied  to  merchandise. 
Implements,  and  other  personal  property, 
such  sum  that  may  be  fairly  realized  from 
the  sale  in  bulk  or  in  parcels  in  the  usual 
and  ordinary  way  of  selling  such  classes  of 
property  for  cash  in  the  market,  and  when  ap- 
plied to  notes  and  accounts  is  the  net  sum 
that  may  be  \^th  reasonable  diligence  real- 
ized from  the  collection  thereof  within  a  rea- 
sonable time,  and  not  the  amounts  as  shown 
by  their  face,  unless  their  face  value  is  the 
"fair  value."  Plymouth  Cordage  Co.  v. 
Smith,  90  Pac.  418,  419,  18  OkL  249,  11  Ann. 
Ca&  445. 

"Fair  valuation,"  in  Bankr.  Act,  §  1, 
30  Stat.  544,  means  such  a  price  as  a  capable 
and  diligent  business  man  could  presently  ob- 
tain from  the  property  after  conferring  with 
those  accustomed  to  buy  such  property. 
Stern  v.  Paper,  183  Fed.  228,  231. 

In  determining  whether  or  not  a  debtor 
was  "insolvent,"  within  Bankr.  Act,  I  1,  30 
Stat.  544,  at  the  time  of  the  commission  of 
an  alleged  act  of  bankruptcy  by  suffering  a 
creditor  to  obtain  a  preference  through  legal 
proceedings,  the  test  of  a  "fair  valuation" 
of  his  property  Is  its  nmrkjt  value  at  the 


time  the  legal  proceedings  were  taken,  where 
that  can  be  fairly  established,  and  not  its 
value  as  it  may  have  been  affected  by  such 
proceedings;  and  the  property  to  be  taken 
into  consideration  incdudes  all  oC  his  prop- 
erty, whether  legally  exempt  frdm  execution 
or  not,  except  such  as  may  have  been  con- 
veyed, concealed,  or  removed  with  intent  to 
defraud^  hinder,  or  delay  Ms  creditors.  In 
re  Uines,  144  Fed.  142,  143. 


"Fairly,"  In  a  charge  instructing  the 
jury  "that,  if  the  evidence  Introduced  by 
the  plaintiff  •  •  •  fairly  raises  a  pre- 
sumption *  ^  *  that  he  was  guilty  of 
contributory  negligence,  then  the  burden  is 
on  him,"  means  "reasonably"  or  "measur- 
ably," rather  than  "clearly."  Cincinnati 
Traction  Co.  T.  Johnson,  32  Ohio  Cir.  Ct.  R. 
594,  595. 

Under  the  rule  that  it  is  essential, 
to  the  existence  of  a  presumption  that  the 
bill  of  exceptions  contains  all  the  evidence, 
that  the  bill  of  exceptions  should  on  its  face 
"fairly"  purport  to  state  the  evidence  or  its 
effect,  if  there  is  apparent  any  attempt  to 
state  the  effect  of  the  evidence  given  on  the 
trial,  that  is,  all  the  evidence,  it  must  be  held 
that  the  bill  fairly  purports  to  state  all  the 
evidence,  and  the  presumption  will  obtain, 
but  where  by  its  terms  the  bill  is  limited  to 
the  statement  of  only  a  portion  of  the  ma- 
terial evidence,  where  it  simply  states  that 
"testimony  given  during  the  trial  included 
the  following,"  it  cannot  be  said  that  the 
bill  fairly  purports  to  give  all  the  evidence 
or  its  effect.  People  v.  Coulter,  78  Pac.  348, 
853,  145  Cal.  66. 

FAIRNESS 

See  Intrinsic  Fairness  and  Honesty. 

"The  'fairness'  of  a  contract,  like  its 
other  qualities,  must  be  judged  of  at  the 
time  it  is  entered  into,  or  at  least  when  the 
contract  becomes  absolute,  and  not  by  subse- 
quent events."  A  contract  whereby  defend- 
ant, aided  by  the  advise  and  co-operation  of 
her  husband,  who  was  a  lawyer,  contracted 
to  sell  for  $20,000  all  the  phosphate  rock 
underlying  described  land,  the  right  to  mine 
being  subject  to  timber  rights,  which  might 
prevent  plaintiff  from  mining  a  large  tract 
of  the  land  until  1923,  was  not  so  unfair 
as  to  prevent  specific  performance,  though 
explorations  disclosed  that  on  the  land  there 
was  phosphate  rock  on  which  a  reasonable 
royalty  would  produce  170,000.  Heyward 
V.  Bradley,  179  Fed.  325,  331,  102  C.  C.  A. 
509  (quoting  and  adopting  definition  in  Fry, 
Spea  Perf .). 

FAIR  GROUNDS 

The  words  "fair  grounds,"  in  Gen.  St 
1902,  §  1358,  declaring  a  punishment  for  any 
one  who  shall,  within  one  mile  of  the  fair 
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SionndB  of  any  incorporated  society,  expose 
for  sale,  from  any  wagon  or  temporary  stand, 
any  article  of  provision  wittiout  the  consent 
of  the  society,  are  used  as  the  equivalent  of 
the  words  "exhibition  or  fair,"  used  in  the 
original  act  (Pub.  Acts  1868,  p.  147,  c,  14),  so 
that  the  prohibition  extends  only  to  a  sale 
while  a  fair  is  being  held.  State  y.  Reyn- 
olds, 58  Ati.  755^  756,  77  Conn.  131. 

FAITH 

See   Bad  Faith;    Confession  of  Faith; 
Full  Faith  and  Credit;  Good  Faith. 

"The  basic  principle  upon  which  pre- 
Bumptions  are  built  is  philosophically  re- 
lated to  the  doctrine  of  faith.  *Now  faith,' 
sajs  Paul,  Is  the  substance  of  things  hoped 
for,  the  evidence  of  tilings  not  seen.'  Heb. 
xi,  1,  q.  V.  Tresumption,*  says  Matthews 
(1  Math.  Pres.  Ev.),  *is  a  principle  of  law  by 
which,  for  the  furtherance  and  support  of 
right,  facts  not  established  by  positive  evi- 
dence are  inferred  from  circumstances.* 
That  Is,  where  the  thing  itself  is  unseen  and 
miknown,  in  a  close  sense,  it  may  yet  be 
deemed  seen  and  known  in  the  light  of  the 
knowledge  of  mankind,  based  on  frequent  oc- 
currence, and  found  from  experience  to  be 
generally  accordant  with  truth."  Rodan  v. 
St  Louis  Transit  Co.,  105  S.  W.  1061,  1066, 
207  Mo.  3d2. 

Statements  of  the  applicant  for  insur- 
ance that  he  has  never  been  Intoxicated  and 
uat  his  deceased  maternal  grandmother  was 
never  insane  are  statements  of  opinion,  and, 
where  the  applicant  in  good  ftiith  believes 
them,  their  falsity  will  not  vitiate  the  cer- 
tificate warranting  the  truth  of  the  answers, 
and  stipulating  that  he  agrees  that  the  literal 
truth  of  each  shall  be  a  condition  precedent 
to  any  contract  issued  on  the  t&itb.  of  the 
answers;  the  word  "fftith*'  meaning  a  firm 
eonviction  of  the  truth  of  what  is  declared  by 
another  by  way  of  testimony  without  other 
evidenoe.  Daniel  v.  Modem  Woodmen  of 
America,  118  8.  W.  211,  214,  63  Tex.  av. 
App.  570. 


lIXf-FAITHFUIXT 

The  word  "faithfully,"  as  used  in  a  statr 
nte  requiring  a  commissioner  to  take  deposi- 
tions to  be  sworn  to  execute  the  commission 
faithfully,  fairly,  and  impartially,  cannot  be 
disregarded,  and  executing  the  commission 
inyolves  more  than  merely  taking  the  testi- 
mony. Brennan  Mfg.  Co.  v.  Adams,  68  Atl. 
765,  76  K.  J.  Law,  61  (citing  Den  ex  dem. 
Peny  v.  Thompson,  16  N.  J.  Law,  72;  Law- 
rence V.  Finch,  17  N.  J.  Eq.  234,  239,  240). 

FAKE 

In  the  publication :  "Hints  to  Advertis- 
er. This  is  from  the  fake  trade  journal  pub- 
lished at  St.  Louis"— the  word  "fake"  is  used 
in  the  sense  of  "a  swindle ;  a  trick;  to  steal 


or  filch.**  Midland  Pub.  Co.  v.  Implement 
Trade  Journal  Co.,  83  8.  W.  298,  300,  108 
Mo.  App.  223  (quoting  and  adopting  defini* 
tlon  in  Cent  Diet). 

FALDAS 

The  "faldas"  of  the  Sierra  Nevada  does 
not  mean  the  foothills,  but  the  base  or  slope 
of  the  mountains.  Moore  v.  Wilkinson,  13 
Cal.  478,  486. 

FALL 

The  word  "fall,"  as  used  in  a  complaint 
in  an  action  on  an  accident  policy,  alleging 
that  insured  fell  from  the  cars  and  received 
injuries,  from  which  he  died,  implies  the 
happening  by  chance  of  an  undesigned  and 
involuntary  event,  which  resulted  in  bodily 
injuries  elTecting  the  death  of  the  insured 
through  external,  violent,  and  accidental 
means,  within  the  terms  of  the  policy.  Rich- 
ards V.  Travelers*  Ins,  Co.,  100  N.  W.  428, 
429,  18  S.  D.  287,  67  L.  B.  A.  175. 

A  "fall,"  as  used  in  connection  with  a 
painter's  staging  to  raise  and  lower  if,  con- 
sists of  four  ropes  inserted  in  pulleys,  which 
ropes  are  attached  to  a  ladder  and  run  from 
it  to  the  building,  where  they  are' connected 
with  a  sling  by  a  block  and  tackle.  Bort  v. 
Quadt,  96  Pac.  815,  816,  8  Cal.  App.  290. 

The  clause  in  a  fire  policy,  "If  a  building 
or  any  part  thereof  'fall,'"  except  as  the 
result  of  fire,  insurance  shall  cease,  Is  prop- 
erly interpreted  by  the  instructions,  taken 
as  a  whole,  that  the  building  must  have  fall- 
en in  whole  or  part  to  such  an  extent  that  its 
integrity  as  a  building  was  destroyed  or  sub- 
stantially impaired;  that  insured  could  re- 
cover if  the  building  was  substantially  in 
its  entirety,  and  not  materially  impaired  aft- 
er the  falling  of  parts  shown  to  have  fallen; 
and  that  the  insured  was  not  entitled  to  ver- 
dict unless  the  substantial  integrity  of  the 
building  was  impaired  to  such  an  extent  as  to 
render  it  unsuitable  for  use  as  an  entire 
building,  or  unless  the  falling  of  the  parts 
that  fell  exposed  the  interior  of  the  build- 
ing or  its  contents  to  the  Inclemency  of  the 
weather,  or  rendered  the  building  or  its  con- 
tents more  easily  subject  to  ignition  by  fire, 
and  thereby  materially  impaired  the  building 
as  a  building.  Clayburgh  v.  Agricultural 
Ins.  Co.  of  Watertown,  N.  T.,  102  Pac  812,/ 
155  Cal.  708,  18  Ann.  Cas.  579. 

FALSE— FALSELY 

In  Bev.  St.  §  5457,  providing  that  every 
person  who  falsely  makes,  forges,  or  coun- 
terfeits, procures  to  be  falsely  made,  forged, 
or  counterfeited,  etc.,  any  coin  or  bars  in  re- 
semblance or  similitude  of  the  gold  or  silver 
coin  or  bars  coined  or  stamped  at  the  mints 
and  assay  offices  of  the  United  States,  or  in 
resemblance   or   similitude   of  any   foreign 
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gold  or  silver  coin  which  by  law  is,  or  may 
be,  current  in  the  United  States,  or  are  in  ac- 
tual use  and  circulation  as  money  within  the 
United  States,  or  who  passes,  utters,  pub- 
lishes, or  sells,  or  attempts  to  pass,  utter, 
publish  or  sell  or  bring  into  the  United 
States  from  any  foreign  place,  knowing  the 
same  to  be  false,  forged,  or  counterfeited, 
with  ifitent  to  defraud  any  body  politic  or 
corporate,  or  any  other  person  or  persons 
whatsoever,  or  who  has  in  his  possession  any 
false,  forged,  or  counterfeited  coin,  with  in- 
tent' to  defraud,  shall  be  punished,  the  ad- 
verb '*falsely"  in  the  opening  line  qualifies 
only  the  verb  "makes,"  since  the  verbs  "forg- 
es** and  "counterfeits"  carry  in  themselves 
the  idea  of  falsity,  and  hence  the  intent  to 
defraud  is  only  an  element  of  the  offense  of 
having  in  possession  with  intent  to  use,  etc. 
Kaye  v.  United  States,  177  u  ed.  147,  151,  100 
C.  (J.  A.  567. 

The  term  "false,**  as  used  in  Pen.  Code,  § 
118,  defining  perjury,  and  providing  that 
every  person  who,  having  taken  an  oath  that 
he  will  testify  truly,  willfuly  and  contrary 
to  auMti  oath  states  as  true  any  material  fact 
which  he  knows  to  be  "false,**  is  guilty  of 
perjury,  means  false  in  fact,  as  distinguish- 
ed from  legal  falsity.  People  v,  Wong  Fook 
Sam,  79  Pac.  848,  146  Cal.  114. 

An  allegation  that  the  "defendants  false- 
ly and  fraudulently  represented  to  plaintiff 
with  the  Intent  to  deceive  him**  that  one  of 
the  defendants  was  about  to  abandon  his 
barber  business  sufficiently  alleged  a  present 
intent  by  defendant  not  to  perform  their 
promise  existing  when  it  was  made;  the  word 
"false,**  when  applied  to  representations  in- 
ducing an  act  to  another's  injury,  implying  a 
purpose  to  deceive,  and  a  "false  representa- 
tion*' being  an  untrue  repi^esentation  willfully 
made  to  deceive  another  to  his  damage.  Sal- 
lies V.  Johnson,  81  Atl.  974,  976,  85  Conn.  77, 
Ann.  Cas.  1913A,  386. 

As  iatentlojtallj  imtni 

The  word  "false"  has  two  distinct  and 
well-recognized  meanings.  It  signifies  (1)  in- 
tentionally or  knowingly  or  negligently  un- 
true ;  and  (2)  untrue  by  mistake,  accident,  or 
honestly  after  the  exercise  of  reasonable  care. 
A  statement  that  is  false  in  the  former  sense 
is  undoubtedly  denounced  by  Act  June  10, 
1890,  c.  407,  §  9,  26  Stat  135,  prescribing  a 
punishment  for  the  use  of  a  false  state- 
ment in  an  entry  of  Imported  goods.  United 
States  V.  Ninety-Nine  Diamonds,  139  Fed. 
961,  966,  72  C.  G.  A.  9,  2  L.  K.  A.  (N.  S.)  185. 

"False**  means  erroneous,  untrue,  the  op- 
posite of  correct  or  true,  and,  as  often  used, 
does  not  necessarily  involve  turpitude  of 
mind,  but  in  the  more  Important  uses  in 
jurisprpdence,  and  even  in  its  popular  appli- 
cation, the  word  implies  sometaing  more  than 
a  mere  untruth,  but  is  an  untruth  coupled 
with  a  lying  intent,  or  intent  to  deceive,  or 
to  perpetrate  some  treachery  or  fraud.    Wil- 


liams y.  Territory,  106  Pac  243,  244,  13  Aziz. 
27,  27  L.  R.  A.  (N.  S.)  1032. 

The  word  "false**  as  used  in  Bankr.  Act 
1896^  i  14b,  30  Stat  550,  as  amended,  32 
Stat.  797,  with  reference  to  a  ground  for 
denying  a  discharge  to  a  bankrupt,  means 
more  than  merely  erroneous  or  untrue,  being 
used  In  its  primary  legal  sense  as  importing 
an  Intention  to  deceive,  and  such  a  statement 
in  order  to  constitute  a  bar  to  a  discharge, 
must  have  been  knowingly  and  intentionally 
untrue.  Uilpin  v.  Merchants*  Nat  Bank,  165 
F.  607,  611,  91  C.  C.  A.  445,  20  L.  B.  A.  (N. 
S.)  1023. 

In  Custoxns  Administrative  Act,  (  9,  pro- 
viding that  if  any  person  shall  make  any 
entry  of  Imported  merchandise  by  fraudulent 
or  false  invoice  or  false  statement  or  shall 
be  guilty  of  any  guilty  act  or  omission,  he 
shall  forfeit  the  merchandise  and  be  fined 
or  imprisoned,  the  word  "false**  implies'  the 
necessity  of  guilty  scienter  and  intent  Unit- 
ed States  r.  Twenty  Boxes  of  Cheese,  163 
Fed.  369,  371. 

As  nntme 
"False,**  as  used  in  Bankr.  Act,  I  14,  d. 
b  (3),  30  Stat  550,  as  amended  by  32  Stat 
797,  forbidding  the  discharge  of  a  bankrupt 
who  has  obtained  property  on  credit  upon  a 
materially  "false**  statement,  means  no  more 
than  "not  true,"  though  the  word  is  flexible, 
and  sometimes  means  "incorrect"  and  some- 
times comprehends  wickedness  or  fraud,  as 
in  section  29,  where  the  term  "false  oath** 
means  a  corruptly  false  oath,  such  as  would 
subject  affiant  to  a  prosecution  for  perjury. 
In  re  Gilpin,  160  Fed.  171,  183. 

fai.se  affidavit 

The  term  "false  affidavit"  includes  one 
false  in  recitals  of  fact,  although  sworn  to  by 
a  person  really  existent  under  a  statute  mak- 
ing the  presentation  of  an  affidavit  in  sup- 
port of  a  claim  against  the  government  a 
felony,  where  presented  on  general  intention 
to  defraud  by  one  knowing  the  same  to  be 
false,  altered,  forged,  or  counterfeit  Such 
an  affidavit  relates  to  the  form  of  the  paper, 
and  it  is  false,  though  the  officer  adminster- 
ing  the  oath  was  not  qualified,  nor  the  oath 
administered,  nor  the  paper  forged.  Wil- 
liams V.  Territory,  108  Pac.  243,  244,  13  Ariz. 
27,  27  L.  R.  A.  (N.  S.)  1032. 

Where  the  statements  made  in  an  affida- 
vit in  support  of  a  pension  claim  are  true,  it 
is  not  a  "false  or  fraudulent  affidavit,**  the 
making  of  which  constitutes  a  crime,  under 
Kev.  St.  I  4746,  merely  because  it  was  not  in 
fact  sworn  to  on  the  date  shown  in  the  no- 
tary's certificate.  United  States  v.  Wood,  127 
Fed.  171,  173. 

FALSE    AUDITINO    AND    PATIHO    OF 
CLAIMS 

To  justify  the  conviction  of  an  officer  for 
falsely  auditing  and  paying  claims  in  viola- 
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tion  of  Penal  Law  (Consol.  Laws,  c.  40)  { 
18(i3,  the  knowledge  of  accused  must  be 
shown  to  be  knowledge  that  the  claim,  when 
certified  to,  was  false  and  fraudulent,  and 
there  must  be  clearly  inferable  a  criminal  in- 
tent to  do  the  wrongful  act.  The  elements  of 
the  offense  denounced  by  Penal  Law  (Con- 
sol.  Laws,  c.  40)  I  1863,  punishing  the  "false 
auditing  and  paying  of  (Claims,"  are  that  ac- 
cused is  a  public  officer  of  a  city,  that  it  is 
a  part  of  his  duty  to  audit,  allow,  or  pay  a 
claim  against  the  dty,  and  that  he  know- 
ingly in  any  way  connives  at  the  auditing, 
allowance*  or  payment  of  a  false  claim.  Peo- 
ple V.  Gresser,  124  N.  Y.  Supp.  581,  584. 

FAIiSE  CERTIFIOATE 

A  "false  certificate"  of  citizenship,  with- 
in the  meaning  of  Rev.  St.  §f  5425,  5427, 
which  made  it  a  criminal  offense  to  know- 
ingly use,  or  aid  and  abet  another  in  using, 
'*any  false,  forged,  antedated  or^counter- 
feit  certificate  of  citizenship,"  etc.,  Is  not 
limited  to  one  which  is  forged,  but  includes 
one  which  is  false  in  its  recital  of  facts.  Do- 
lan  T.  United  SUtes,  133  Fed.  440,  450,  e&  C. 
C.  A.   274. 


A  check  is  "false"  within  Pen.  Code  1901, 
i  489,  making  it  a  felony  to  obtain  money  or 
property  by  a  false  or  bogus  check,  when  it  is 
a  wUlfully  untrue  written  order  directing  a 
bank  to.  i>ay  money  on  demand.  Williams  v. 
Territory,  108  Pac.  243,  13  Ariz.  27,  27  L.  B. 
A,  (N.  S.)  1032.  A  check  given  by  a  person 
upon  a  bank  in  which  he  has  no  funds,  and 
which  he  has  no  reason  to  suppose  will  be 
honored,  is  a  "bogus  check."  Id. 


A  "false  claim"  means  a  statement  or  a 
claim  which  is  not  true;  but  the  law  did 
not  intend  to  make  a  mere  mistake,  made 
through  error  or  inadvertence,  to  be  brought 
vrithin  the  definition  of  a  false  claim  as  used 
in  the  law,  if  it  was  believed  by  the  agent  to 
be  true.  Bridgeman  v.  United  States,  140 
Fed.  577,  594,  72  C.  C.  A.  145. 

A  "false  claim,"  under  a  statute  making 
It  an  offense  to  present  a  false  claim  to  coun- 
ty or  city  accounting  officers,  is  a  claim  pre- 
sented for  more  work  performed  or  supplies 
famished  than  was  actually  performed  or 
famished.  Brunaugh  v.  State,  90  N.  B. 
1019, 1025,  173  Ind.  483  (citing  United  States 
V.  Shapleigh.  54  Fed.  126,  4  C.  0.  A.  237). 

FAIiSE  EMTBT 

Make  false  entry,  see  Make. 

An  entry  on  the  books  of  a  national  bank 
by  the  cashier  as  a  cash  item  of  a  check 
which  actually  entered  into  a  transaction  of 
the  bank  Is  not  making  a  "false  entry,"  un- 
der Rev.  St  §  5209,  though  he  knew  the 
check  to  be  worthless  and  fraudulent,  and 
made  the  entry  with  the  intent  to  deceive,  as  & 


the  entry  is  a  truthful  statement  of  the  ac- 
tual transaction.  United  States  v.  Young,  128 
Fed.  Ill,  113. 

Officers  of  a  national  bank  xdaj  not  make 
a  "false  entry"  in  the  bank's  books  witii  in- 
tent to  deceive,  and  escape  criminal  liability 
because  they  go  through  the  idle  and  deceit- 
ful form  of  making  a  transaction  to  which 
the  entry  might  nominally,  but  not  really,  re- 
late. BiUingsley  v.  United  States,  178  Fed. 
653,  663,  101  C.  C.  A.  465. 

A  "false  entry"  Is  an  entry  made  in  such 
book  by  an  officer  of  the  bank,  that  is  in- 
tentionally and  knowingly  false  when  made, 
and  made  with  intent  to  deceive  the  officers 
of  the  bank  or  defraud  the  association.  The 
offense  may  be  committed  personally  or  by  di- 
rection to  another.  A  simple  mistake  by  an 
officer  in  making  an  entry  in  one  of  the  com- 
pany's books,  growing  out  of  a  clerical  error, 
is  not  a  false  entry.  United  States  v.  Wil- 
son, 176  Fed.  806,  808. 

The  statute  includes  a  report  voluntarily 
made,  as  well  as  one  required  by  law,  if  the 
"false  entry"  was  made  with  the  requisite 
unlawful  Intent,  Harper  v.  United  States, 
170  Fed.  385,  888,  95  C.  C.  A.  555. 

A  national  Dank,  of  which  defendant  was 
cashier,  was  in  straitened  circumstances,  so 
that  the  president,  cashier,  and  assistant 
cashier  had  not  drawn  their  salaries  for  five 
months.  Each  of  the  officers  having  over- 
drawn his  individual  account  with  the  bank 
to  the  amount  of  their  unpaid  salaries,  the 
bank  examiner  required  the  overdraft  to  be 
made  good,  and  the  officers  induced  F.,  who 
was  solvent,  to  execute  his  note  to  the  bank 
for  their  acconunodation,  and  this  was  dis- 
counted; the  proceeds  being  credited  to  the 
officers'  individual  accounts.  Held,  that  the 
note,  while  accommodation  paper  so  far  as 
the  officers  of  the  bank  were  concerned,  was 
enforceable  against  the  maker  by  the  bank, 
and  hence  its  inclusion  in  a  report  made  by 
the  cashier  to  the  Comptroller  of  the  Cur- 
rency as  a  loan  and  discount  of  the  bank  did 
not  constitute  the  making  of  a  "false  entry." 
Hayes  v.  United  States,  169  Fed.  101,  103, 
94  C.  C.  A.  449. 

Entries  in  the  books  of  a  national  bank, 
which  correctly  record  actual  transactions 
of  the  bank,  although  such  transactions  may 
have  been  unauthorized,  or  even  fraudulent, 
are  not  "false  entries."  Twining  v.  United 
States,  141  Fed.  41,  44,  72  O.  C.  A.  529. 

Under  Kirby's  Dig.  §  1726,  making  guilty 
of  forgery  one  who,  with  intent  to  defraud, 
shall  "make  any  false  entry"  or  shall  "falsely 
alter  any  entry"  in  the  books  of  account  of 
a  banking  corporation,  an  Indictment  charg- 
ing that  defendant  did  feloniously  alter,  etc., 
the  books,  etc.,  and  that  "said  felonious,  fraud- 
ulent changes,"  etc.,  were  made,  etc.,  was  de- 
fective in  not  charging  that  the  entry  was 
falsely  altered;  the  word  "false"  distinctly 
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characterizing  a  wrongful  act  known  to  In- 
volve an  error  or  nntnith,  while  the  word 
"fraudulent"  relates,  not  to  the  act  done,  but 
to  the  intent  with  which  It  was  done,  and  the 
word  "falsely"  as  used  in  the  statute  not  only 
imparting  an  element  of  fraud  or  bad  faith, 
but  also  relating  to  the  act  done.  Quer- 
termoua  v.  State,  127  S.  W.  951,  952,  95  Ark. 
48. 

fai.se  impbisonment 

"False  imprisonment"  is  a  wrong  akin 
to  that  of  assault  and  battery,  and  consists 
of  imposing,  by  force  or  threats,  unlawful 
restraint  on  a  person's  freedom  of  locomotion. 
It  is  the  unlawful  detention  of  a  person 
against  his  will.  New  York,  P.  &  N.  B.  Go. 
V.  Waldron,  82  Atl.  709.  712,  116  Md.  441,  39 
L.  B.  A.  (N.  S.)  502. 

"False  imprisonment"  is  the  unlawful  de- 
tention of  the  person  of  another  against  his 
will.  The  gist  of  the  action  is  the  unlawful 
detention.  Marshall  v.  Cleaver  (Del.)  56  Atl. 
380,  381,  4  Pennewill,  450;  McCaffrey  v. 
Thomas  (Del.)  56  Atl.  382,  383,  4  Pennewill, 
437. 

"False  imprisonment"  is  defined  by  Civ. 
Code  1895,  §  3851,  to  be  an*  unlawful  deten- 
tion of  the  person  of  another  for  any  length 
of  time  whereby  he  is  deprived  of  his  person- 
al liberty.  Michael  v.  Bacon,  63  S.  E.  228,  5 
6a.  App.  331. 

"False  imprisonment"  is  the  unlawful  ar- 
rest and  detention  of  the  person  of  another, 
with  or  without  a  warrant  or  other  process, 
or  an  unlawful  restraint  upon  his  person,  or 
control  over  the  freedom  of  his  movements  by 
force  or  threat;  and  every  such  force,  restraint 
or  confinement  is  unlawful,  where  it  is  not 
authorized  by  law.  Smith  v.  Clark,  106  Pac. 
653,  657,  37  Utah,  116,  26  li.  B.  A.  (N.  S.) 
953,  Ann.  Cas.  1912B,  13ea 

Under  Pen.  Code  1895,  art.  593,  relating 
to  circumstances  Justifying  the  use  of  force 
for  the  detention  of  a  person  against  his  will, 
any  restraint  put  upon  the  actions  of  another 
is  prima  facie  unlawful  and  constitutes  a 
"false  imprisonment"  Gold  v.  Campbell,  117 
S.  W.  463,  465,  54  Tex.  av.  App.  269. 

In  an  action  against  a  railway  company, 
its  local  commercial  agent,  and  an  officer  em- 
ployed by  the  company  for  false  imprison- 
ment, evidence  that  while  plaintiff  agreed  to 
take  a  trip  with  the  officer,  when  the  time 
came  for  starting  he  refused  to  go  and  was 
compelled  to  go,  Justified  a  charge  that  the 
officer  in  taking  plaintiff  on  the  trip  to  vari- 
ous stations  was  falsely  imprisoning  plaintiff. 
Where  plaintiff  was  falsely  detained  against 
his  consent  by  defendant  officer  employed  by 
defendant  railroad  company,  he  did  not  have 
to  be  under  legal  arrest  to  make  the  officer 
liable  for  false  imprisonment.  If  plaintiff 
voluntarily  went  on  a  trip  with  defendant 
officer  employed  by  defendant  railroad  com- 


pany, there  was  no  "false  impFisonment," 
since  false  imprisonment  is  based  on  deten- 
tion of  another  against  his  consent  and  with- 
out express  authority  of  law.  Houston  &  T. 
C.  B.  Co.  V.  Boberson  (Tex.)  138  S.  W.  822, 
823. 


<( 


*False  imprisonment'  is  a  trespass  com- 
mitted by  one  man  iigainst  the  person  of  an- 
other by  unlawfully  arresting  him  and  de- 
taining him  without  any  legal  authority."  A 
cause  of  action  for  false  imprisonment  ac- 
crues whenever  a  person  is  arrested  and  de- 
tained by  one  not  an  officer  acting  without 
a  warrant  when  no  crime  has  In  fact  been 
committed  by  him,  no  matter  with  what  good 
faith  the  party  who  caused  the  arrest  acted. 
Johnstdh  v.  Bruckh^mer,  118  N.  Y.  Supp. 
189,  191,  133  App.  Div.  649  (quoting  and 
adopting  definition  in  Add.  Torts,  p.  552). 

"False  imprisonment"  is  a  "trespass  com- 
mitted against  a  person  by  unlawfully  ar- 
resting and  imprisoning  without  any  legal 
authority."  The  arrest  of  the  right  person 
by  the  wrong  name,  through  a  misnomer  in 
the  process,  without  an  allegation  that  the 
true  name  is  unknown,  has  been  held  to  be 
false  Imprisonment  A  warrant  which  is 
void  on  its  face,  because  the  complaint  which 
is  recited  In  the  warrant  charges  no  offense, 
will  afford  no  protection  in  an  action  for 
false  imprisonment.  Gelzenleuchter  v.  Nie- 
meyer,  25  N.  W.  442,  444,  64  Wis.  316,  54  Am. 
Bep.  616  (citing  Scheer  v.  Keown,  29  Wis. 
586). 

The  gist  of  an  action  for  "fklse  impris- 
onment" is  an  unlawful  detention.  Schultz 
V.  Greenwood  Cemetery,  83  N.  B,  41,  190  N. 
T.  276. 

One  who  without  first  ascertaining 
whether  a  crime  has  been  committed  causes 
another  to  be  arrested  acts  at  his  peril.  An 
officer  who  makes  an  arrest  on  the  sole  au- 
thority of  a  telegram  from  a  private  person 
does  so  at  his  peril.  Janes  v.  Wilson,  44 
South.  275,  276,  119  La.  491. 

Force  reqiiired 

"To  constitute  an  unlawful  imprison- 
ment, where  no  force  is  actually  employed, 
the  submission  must  be  to  a  reasonably  ap- 
prehended force ;  and  the  fact  that  one  con- 
siders himself  restrained  in  person  is  not 
sufficient  to  constitute  a  *ta.lse  imprisonment,' 
unless  there  is  in  fact  a  reasonable  ground 
to  apprehend  a  resort  to  force  upon  an  at- 
tempt to  assert  one*s  liberty."  A  mere  un- 
asserted purpose  to  forcibly  detain  is  not  suf- 
ficient. Powell  V.  Champion  Fiber  Co.,  63  S. 
E.  159,  160,  150  N.  0.  12. 

Manner  or  place  of  imprlsonnftcnt 

To  establish  "false  Imprisonment"  it  is 
not  necessary  that  the  person  restrained  of 
his  liberty  shall  be  touched  or  actually  ar- 
rested. It  may  be  committed  by  merely  op- 
erating on  the  will  of  the  individual   by 
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tlireats,  or  by  personal  yiolence,  or  both.  It 
1j9  not  necessary  that  the  individual  be  con- 
fined within  a  prison^  or  within  walls,  or  that 
he  be  assaulted;  the  offense  being  complete 
on  the  submission  of  the  party,  where  there 
Is  reasonable  ground  to  apprehend  that  co- 
ercire  measures  will  be  ulsed  if  he  does  not 
yield.  Martin  y.  Houck,  54  S.  E.  291,  2d3, 
141  N.  C.  317,  7  L.  B.  A.  (N.  S.)  576  (dtlng 
Voorhees,  Arrest,  If  274-276). 

"'False  imprisonment'  is  the  unlawful 
and  total  restraint  of  the  liberty  of  the  per- 
son." The  right  violated  by  this  tort  is 
'^eedom  of  locomotion.  It  belongs,  histori- 
cally, to  the  class  of  rights  known  as  simple 
or  primary  rights  (inaccurately  called  ab- 
solute rights)  as  distinguished  from  secon- 
dary rights,  or  rights  not  to  be  harmed.  It  is 
a  right  in  rem;  it  is  available  against  the 
community  at  large.  The  theory  of  the  law 
is  that  one  interferes  with  the  freedom  of 
locomotion  of  the  other  at  his  peril.  The 
right  of  freedom  of  locomotion  is  violated 
when  one  is  wrongfully  detained  against  his 
will,  or  is  in  any  way  deprived,  as  distin- 
guished from  obstructed  or  subjected  to  in- 
convenience^ of  his  right  to  come,  or  go,  or 
stay,  when  and  where  he  wishea  Some  con- 
duct impofidng  restraint  or  detention  is  essen- 
tial, but  any  conduct  resulting  therein  is  suf- 
ficient It  is  the  unlawful  interference  with 
the  wish  or  desire  of  plaintiff  which  the  law 
seeks  to  compensate.  Free  egress  must 
therefore  be  impossible;  the  restraint  must 
be  total.  There  is  no  legal  wrong  unless  the 
detention  was  involuntary.  Plaintiff  enter- 
ed upon  grounds  which  were  lawfully  in  pos- 
session of  schooiooys,  who  were  giving  a  free 
picnic,  and  who  had  given  notice  in  advance 
that  later  in  the  day  a  game  of  base-ball 
would  be  played,  to  which  a  trifling  admis- 
sion fee  would  be  charged.  When  the  game 
was  about  to  begin  he  refused,  though  re- 
peatedly requested  so  to  do,  to  pay  the  fee  or 
go  out,  and  he  was  thereupon  taken  by  the 
arm  by  a  citizen,  one  of  the  assembled  guests 
or  patrons,  acting  in  behalf  of  the  boys, 
though  without  special  authority,  and  led  in 
the  direction  of  the  gate,  always  with  the 
privilege  of  paying  and  staying,  and  the  al- 
ternative of  not  paying  and  going.  Before 
reaching  the  gate  he  paid  the  fee,  and  there- 
after stayed  and  witnessed  the  game.  The 
restraint  imposed  was  not  total,  and  afforded 
no  grounds  of  an  action  in  damages  for  false 
Imprisonment.  Crosse tt  v.  Campbell,  48 
South.  141,  143,  122  La.  659,  20  L.  R.  A. 
(N.  S.)  967,  129  Am.  St  Rep.  362  (quoting 
and  adopting  definitions  in  19  Cyc.  pp.  319- 
323). 

Under  Pen.  Ck>d6  1895,  art.  618,  ''false 
imprisonment"  consists  of  imposing  by  force 
or  threats  an  unlawful  restraint  upon  a 
man's  .freedom  of  locomotion,  and  the  wrong 
may  be  committed  by  words  alone,  or  by  acts 
alone,  or  by  both,  and  by  operating  on  the 
will  of  the  individual,  by  personal  violence, 


or  by  both.    Gold  v.  Campbell,  117  S.  W. 
463,  465, 54  Tex.  Civ.  App.  269. 

"  'False  imprisonment'  is  the  unlawful 
restraint  of  a  person,  contrary  to  his  will,  ei- 
ther with  or  without  process  of  law.  It  is 
the  placing  of  a  person,  against  his  will,  in  a 
position  where  he  cannot  exercise  it  in  going 
where  he  may  lawfully  go,  and  detaining 
him  at  the  will  of  another  without  lawful 
authority.  It  has  been  said  that  any  depri- 
vation of  the  liberty  of  another  without  his 
consent,  whether  by -actual  violence,  threats, 
or  otherwise,  constitutes  imprisonment  with- 
in the  meaning  of  the  law.  Apprehension  or 
fear,  by  which  a  person  is  restrained  of  his 
liberty,  may  consist  in  his  fear  of  some  in- 
jury either  to  his  person,  reputation,  or  prop- 
erty. The  placing  of  a  person  against  his 
will  in  a  position  where  he  cannot  exercise  it 
in  going  where  he  may  lawfully  go,  and  de- 
taining him  at  the  will  of  another  without 
lawful  authority,  is  "false  imprisonment.*' 
C.  N.  Robinson  &  Co.  v.  Green,  43  South. 
797,  799,  148  Ala.  434.. 

To  constitute  "false  imprisonment,"  it  lis 
not  necessary  that  the  individual  be  actually 
confined  or  assaulted,  or  even  that  he  be 
touched.  The  essence  of  the  wrong  is  that 
the  one  complaining  has  been  wrongfully  de- 
tained against  his  will.  Where  a  conductor 
came  to  where  a  passenger  was  after  sus- 
taining an  injury  and  informed  him  that  the 
law  required  the  conductor  to  obtain  from 
him  a  written  statement,  and  relying  on  the 
truth  of  the  statement  of  the  conductor  the 
passenger  consented  to  remain  and  made  a 
statement,  and  was  detained  thereby  from  15 
to  20  minutes,  a  finding  that  the  passenger's 
detention  was  unlawful,  and  that  the  carrier 
was  liable  for  the  natural  and  proximate  re- 
sults thereof,  was  justified.  Whitman  v.  At- 
chison, T.  &  S.  F.  Ry.  Co.,  116  Pac.  234,  237, 
85  Kan.  150,  34  L.  R.  A.  (N.  S.)  1029,  Ann. 
Cas.  1912D,  722. 

Bfaliee  or  probable  oause 

A  case  of  "false  Imprisonment"  is  made 
out  when  it  is  shown  that  plaintiff  was  in- 
tentionally detained  as  a  prisoner  by  defend- 
ant  without  any  warrant  therefor.  He  is  not 
required  to  prove  malice  or  want  of  probable 
cause.  Thompson  v.  Bucholz,  81  S.  W.  490, 
491, 107  Mo.  App.  121. 

The  gist  of  an  action  for  "false  imprison- 
ment" is  the  unlawful  detention,  and,  to  re- 
cover, it  is  only  necessary  to  prove  the  de- 
tention and  the  unlawfulness  thereof,  and 
want  of  probable  cause  need  not  be  proved. 
Wehmeyer  v.  Mulvihill,  130  S.  W.  681,  683, 
150  Mo.  App.  197. 

"False  Imprisonment"  is  treated  as  a 
tort  and  also  as  a  crime.  The  definition  is 
the  same  in  either  case.  In  our  Code  (Peiv 
Code  1895,  §  420)  it  Is  defined  as  "the  unlaw- 
ful violation  of  the  personal  liberty  of  an- 
other," and  neither  malice,  nor,  ordinarily, 
want  of  probable  cause,  is  an  element  of  the 
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right  to  recoyer  therefor.  Kroeger  y.  Pass- 
more,  93  Pac.  805,  807,  36  Mont  504, 14  L.  R. 
A.  (N.  S.)  988. 

Where  plaintiff  In  a  suit  on  a  Judgment 
against  petitioner  acts  maliciously  in  caus- 
ing petitioner's  arrest,  plaintiff  is  liable  In 
damages  for  the  injury  sustained  by  reason 
of  such  '*£alse  imprisonment"  Ex  parte 
Morton,  81  N.  E.  869,  870,  196  Mass.  21,  11 
li.  B.  A.  (N.  S.)  1087. 

"The  constituent  elements  of  'false  im- 
prisonment* are,  first,  the  detention  or  re- 
straint; and,  second,  the  unlawfulness  of  the 
detention  or  restraint  CJonversely,  it  has 
been  held  that  the  defendant,  in  order  to  es- 
cape liability,  must  either  prove  that  he  did 
not  imprison  plaintiff,  or  he  must  Justify  the 
imprisonment  •  •  •  In  the  action  for 
damages  for  false  imprisonment,  the  motives 
of  defendant  are  not  material  so  far  as  mak- 
ing out  the  right  of  action  is  concerned, 
though,  as  is  observed  in  another  place,  the 
contrary  is  true  for  malicious  prosecution. 
Where,  however,  a  false  imprisonment  is 
shown,  the  motives  of  defendant  may  affect 
the  measure  of  damages."  Southern  R.  Oo. 
in  Kentucky  v.  Shirley,  90  S.  W.  597,  599, 121 
Ky.  863,  12  Ann.  Cas.  83  (quoting  and  adopt- 
ing definition  in  12  Am.  ft  Eng.  Enc  Law. 
[2d  Ed.1  pp.  724,  783). 

Bfalioious  proseeution  distlnsnlsHed 

There  is  a  well-marked  distinction  be- 
tween an  action  for  "false  Imprisonment" 
and  an  action  for  "malicious  prosecution." 
An  action  for  false  imprisonment  may  be 
maintained  when  the  imprisonment  is  with- 
out legal  authority;  but  where  there  is  a 
valid  or  apparently  valid  power  to  arrest,  the 
remedy  Is  by  an  action  for  malicious  prosecu- 
tion. The  want  of  lawful  authority  is  an  es- 
sential element  in  an  action  for  false  impris- 
onment Malice  and  want  of  probable  cause 
are  the  essentials  in  an  action  for  malicious 
prosecution.  Roberts  y.  Thomas,  121  S.  W. 
961,  962,  135  Ky.  68,  21  Ann.  Ca&  456. 

The  distinction  between  "false  imprison- 
ment" and  ''malicious  prosecution"  is  "that 
'false  imprisonment'  Is  some  Interference 
with  the  personal  liberty  of  the  plaintiff 
which  is  absolutely  unlawful  and  without  au- 
thority. 'Malicious  prosecution'  is  in  procur- 
ing the  arrest  or  prosecution  under  lawful 
process  on  the  forms  of  law,  but  from  mall- 
clous  motives  and  without  probable  cause." 
A  presiding  judge  of  an  election,  who,  with- 
out authority,  arrests  and  detains  a  voter,  is 
liable  for  false  imprisonment,  though  he  is 
a  Judicial  ofilcer  and  has  a  Judicial  discretion 
within  prescribed  limits.  Smyth  v.  State, 
103  S.  W.  899,  901,  51  Tex.  Cr.  R.  408  (quot- 
ing and  adopting  definition  in  Herzog  v.  Gra- 
ham, 9  Lea  [77  Tenn.]  152). 

An  amendment  of  a  count  of  a  com- 
plaint for  "malicious  prosecution"  by  strik- 
ing out  an  allegation  that  plaintiff  was  ar- 
rested on  a  warrant,  and  substituting  an  al- 


legation that  she  was  arrested  and  held  with- 
out a  warrant,  (Ranged  the  cause  of  action 
stated,  under  the  law  of  Alabama,  from  one 
in  case  for  "malidoos  prosecution"  to  one  in 
trespass  for  ''false  imprisonment,"  and  ren- 
dered the  charge  of  the  court  based  on  the 
theory  that  the  count  was  for  "malicious 
prosecution"  misleading  and  erroneous. 
Western  Union  TeL  Go.  v.  Thompson,  144 
Fed.  578,  580,  75  a  G.  A.  834. 

"False  imprisonment"  is  distinguished 
from  "malicious  prosecution"  in  that  it  is,  as 
defined  by  Pen.  Gode,  §  286,  an  unlawful  vio- 
lation of  another's  personal  llberiy,  an  un- 
lawful arrest  or  detention  of  one  without 
warrant  or  by  an  illegal  warrant  or  a  war- 
rant illegally  executed,  while  if  the  imprison- 
ment is  under  legal  process,  but  the  action 
has  been  commenced  and  carried  on  mali- 
ciously and  without  probable  cause,  it  is  a 
malicious  prosecution.  Donati  v.  Righetti, 
97  Pac.  1128, 1129,  9  Gal.  App.  45. 

Where  a  peace  officer  arrests  a  person 
without  process  and  takes  him  before  a  mag- 
istrate, before  whom  he  files  a  written  com- 
plaint against  the  prisoner,  describing  no 
offense  against  the  law,  and  after  the  hear- 
ing the  person  is  set  at  liberty,  an  action  for 
"malicious  prosecution"  does  not  lie,  but  the 
party  has  immediate  cause  of  action  for 
"false  imprisonment"  Hackler  y.  Miller, 
112  N.  W.  303,  79  Neb.  206. 

"The  two  actions  of  false  Imprisonment 
and  malicious  prosecution  are  quite  distinct 
and  different  'False  imprisonment'  is  the 
unlawful  violation  of  the  personal  liberty  of 
another  (Pen.  Code,  S  236) ;  the  interference 
with  the  liberty  of  the  plaintiff  in  a  way 
which  is  absolutely  unlawful  and  without 
authority.  ♦  ♦  ♦  The  provocation,  mo- 
tive, and  good  faith  of  the  defendant  in  an 
action  for  false  Imprisonment  constitute  no 
element  in  the  case.  ♦  ♦  •  In  cases  of 
malicious  prosecution  it  becomes  necessary 
to  await  the  final  determination  of  the  action. 
But  the  same  principle  does  not  apply  to  an 
action  for  false  imprisonment,  as  the  former 
action  is  based  on  an  illegal  arrest,  and  no 
matter  ex  post  facto  can  legalize  an  action 
which  was  Illegal  at  the  time  it  was 
done.'*  A  complaint  In  an  action  for 
false  imprisonment,  setting  up  a  copy  of 
the  affidavit  made  by  defendant  on  which  an 
order  for  plaintiff's  arrest  was  obtained,  was 
insufficient  on  its  face  to  confer  Jurisdiction 
of  the  court  granting  the  order,  and  alleging 
arrest  and  Imprisonment  on  the  order,  that 
defendant  acted  unlawfully  and  without  right 
or  authority,  and  that  plaintiff  was  Injured 
thereby,  as  against  a  general  demurrer, 
states  a  good  cause  of  action  for  false  im- 
prisonment Neves  v.  Gosta,  89  Pac  860, 
863,  5  Gal.  App.  111. 

• 

Partioipation  by  defendant 

Where  a  warrant  is  sworn  out  before  a 
magistrate  on  a  sufilclent  affidavit*  a  person 
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arrested  by  an  officer  thereunder  cannot  sue 
the  party  making  the  affidavit  for  "false  im- 
prisonment," though  the  facts  stated  in  the 
affidavit  are  thereafter  held  not  to  constitute 
a  crime.  Whaley  v.  Lawton,  40  S.  E.  128, 
129,  62  S.  G.  91,  56  L.  B.  A.  649. ' 

One  who  merely  prefers  a  criminal 
diai^ge  before  a  Justice  of  the  peace  who  has 
Jarisdiction  over  the  subject-matter  is  not  lia- 
ble for  "false  imprisonment"  of  accused  by 
reason  of  acts  done  under  a  warrant  issued 
on  the  charge,  since  false  imprisonment  is  a 
trespass  committed  against  the  person  of  an- 
other by  unlawfully  arresting  and  detaining 
Mm  without  any  legal  authority  or  by  insti- 
gating such  unlawful  arrest  Mcintosh  v. 
Bollard,  Eamheart  &  Magness,  129  S.  W.  85, 
87,  95  Ark.  227. 

As  penonal  Injury 

See  Personal  Injury. 

FAI.8E  MAKING 

The  phrase  *'false  making,**  as  used  In 
Comp.  liaws  1897,  i  1168,  providing  punish- 
ment of  any  person  who  shall  "falsely  make" 
alter,  forge,  or  counterfeit  any  public  record, 
certificate,  return,  or  attestation,  etc.,  is  syn- 
onymoos  with  "forging."  Territory  v.  Gut- 
ierrez, 84  Pac.  525,  527,  13  N.  M.  812,  5  L.  R. 
A.  (N.  S.)  375. 

FAI.8£  OATH 

A  finding  of  a  special  master,  directed  to 
take  proof  and  make  report  on  exceptions  to 
a  bankrupt's  petition  for  discharge,  that  in 
verifying  the  answer  and  in  giving  his  tes- 
timony the  bankrupt  made  a  false  oath  either 
in  one  or  the  other.  Is  not  a  finding  that  the 
bankrupt  made  a  "false  oath"  within  Bank- 
ruptcy Act,  i  29,  80  Stat  563,  and  it  does  not 
Justus  a  refusal  to  discharge  him.  In  ze 
3iayer,  195  Fed.  571,  573. 


Cheating  by  false  pretenses,  see  Cheat 
Bepresentation   in    false    pretense,    see 
Representation. 

A  "false  pretense"  is  a  representation  of 
some  ftict  or  circumstance,  calculated  to  mis- 
lead, which  is  not  true.  State  v.  Hammelsy, 
96  Pac.  865,  52  Or.  156,  17  L.  R.  A.  (N.  S.) 
244, 132  Am.  St  Rep.  686. 

A  "false  pretense"  is  a  false  representa- 
tion of  a  subsisting  fact,  whether  by  oral  or 
written  words  or  conduct,  which  is  calculated 
to  deceive,  intended  to  deceive,  and  which 
does  in  fact  deceive,  and  by  means  of 
which  one  iierson  obtains  value  from  an- 
other without  compensation.  State  v.  Whed- 
bee,  67  S.  B.  60,  62, 152  N.  G.  770,  27  h.  R.  A. 
(N.  S.)  363. 

"A  false  pretense*  is  defined  to  be  a  false 
and  fraudulent  representation,  or  statement 
of  a  fact,  as  existing  t>r  having  taken  place, 
made  with  knowledge  of  its  fal.s|ty,  with  in- 
tent to  dec^ve  and  defraud,  and  which  is 


f  adapted  to  Induce  the  person  to  whom  It  is 
made  to  part  with  something  of  value." 
State  V.  Seligman,  103  N.  W.  357,  358,  127 
Iowa,  415. 

A  "false  pretense"  is  such  a  fraudulent 
representation  of  an  existing  or  past  fact,  by 
one  who  knows  it  not  to  be  true,  as  is  adapt- 
ed to  induce  the  person  to  whom  it  is  made 
to  part  with  something  of  value.  Young  v. 
State,  46  South.  580,  581,  155  Ala.  145. 

A  "false  pretense"  is  a  fraudulent  repre- 
sentation of  an  existing  fact  or  past  event,  by 
one  who  knows  it  not  to  be  true,  of  such  a 
nature  as  to  induce  the  party  to  whom  it  is 
made  to  part  with  something  of  value.  Park- 
er V.  State,  137  S.  W,  253,  254,  98  Ark.  575 ; 
Owens  V.  Same,  137  S.  W.  256,  98  Ark.  609. 

"  'False  pretense*  is  a  false  and  fraudu- 
lent representation,  or  statement  of  a  past 
and  existing  fact,  made  with  knowledge  of 
its  falsity,  and  with  the  intent  to  deceive  and 
defraud,  by  reliance  upon  which'  representa- 
tion or  statement  another  is  induced  to  part 
with  money  or  property  of  value."  Under  a 
statute  providing  that  If  any  person  shall  by 
any  false  token,  with  Intent  to  deftaud,  ob- 
tain from  another  any  property  or  money,  he 
shall  be  punished,  a  bank  cashier,  issuing  his 
personal  check  and  certifying  it,  when  he  had 
no  money  on  deposit,  did  not  violate  the  stat- 
ute, where  the  person  receiving  the  check 
knew  that  he  had  no  money  on  deposit 
State  V.  Miller,  85  Pac.  81,  83  (quoting  and 
adopting  definition  in  8  Cyc.  p.  857,  and  cit- 
ing the  definitions  in  2  Whart  Cr.  Law  TOth 
Ed.]  I  1183,  and  McClain,  Cr.  Law,  $  684). 

A  "false  pretense'*  is  such  a  fraudulent 
representation  of  a  fact,  past  or  existing,  by 
a  person  knowing  it  to  be  untrue,  as  is  adapt- 
ed to  induce  the  person  to  whom  made  to 
part  with  something  of  value.  State  v.  Hart- 
nett  (Del.)  74  Atl.  82,  83,  7  PennewiU,  204. 

The  phrase  "false  pretense,**  as  used  In 
the  statute  relating  to  swindling,  embraces 
every  false  and  deceitful  pretense  made  with 
the  intention  of  swindling.  Doxey  v.  State, 
84  S.  W.  1061,  1063,  47  Tex.  Cr.  R.  503,  11 
Ann.  Cas.  830. 

Where  it  is  charged  that  defendant  rep- 
resented that  he  was  owing  but  little,  that 
he  was  owing  S.  for  a  pair  of  oxen,  and  was 
not  owing  for  any  other  large  debt,  etc.,  such 
representations,  if  false,  clearly  came  with-^ 
in  the  meaning  of  the  term  "false  pretense,** 
notwithstanding  no  precise  amount  of  in- 
debtedness is  stated,  and  though  the  terms 
"little*'  and  "large**  are  inserted.  Such  rep- 
resentations were  well  calculated  to  inspire 
confidence  in  his  ability  to  pay  and  to  in- 
duce the  seller  to  give  him  credit  State  v. 
Call,  48  N.  H.  126,  132. 

A  person  who,  for  the  purpose  of  ob- 
taining goods,  falsely  represents  that  he  has 
a  contract  for  the  upholstering  of  certain 
articles  at  a  certain  price,  and  on  the  strength 
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of  which  representation  the  goods  are  given 
to  him,  is  guilty  of  obtaining  goods  by  "false 
pretenses."  Martin  v.  Commonwealth  (Ky.) 
102  S.  W.  273,  274. 

The  assumption  of  a  fictitious  name 
amounts  to  a  "false  pretense/'  within  the 
meaning  of  V.  S.  4960  (P.  S.  5776),  providing 
that  all  persons  who  knowingly  and  design- 
edly, by  false  pretense  or  pretenses,  shall 
obtain  from  any  person  any  goods,  etc.,  with 
intent  to  beat  or  defraud,  shall  be  guilty  of 
felony.  State  v.  Marshall,  59  Ati.  916,  917,  77 
Vt  262. 

Pen.  Code,  {§  528,  531,  defining  larceny 
by  means  of  false  representations  or  pre- 
tenses, apply  alike  to  all  persons,  attorneys 
as  well  as  others,  who  may  obtain  money 
by  the  use  of  fftlse  and  fraudulent  repre- 
sentations or  pretenses,  and  that  offense  is 
not  included  in  section  148,  punishing  as  a 
misdemeanor  deceit  or  collusion  on  the  part 
of  an  attorney,  and  willfully  delaying  his 
client's  suit  or  receiving  money  or  allow- 
ance for  or  on  account  of  money  wtaich  he 
has  not  laid  out  or  becomes  answerable  for. 
People  V.  Reavey  (N.  T.)  89  Hun,  364,  365. 

Where,  in  an  action  for  fraud  in  procur- 
ing an  application  and  a  note  for  the  first 
year's  premium  for  a  life  policy,  It  appeared 
that  the  agents  soliciting  the  insurance  rep- 
resented that  the  insurer  had  a  certain  con- 
tract to  sell,  and  that  it  contained  certain  pro- 
visions that,  if  plaintiff  would  give  his  note 
for  a  certain  amount,  this  contract  would  be 
delivered  to  him.  The  representations  con- 
stituted "false  pretenses,"  as  defined  by  Burns' 
Ann.  St.  1901,  §  2352.  Hartford  Life  Ins.  Co. 
V.  Hope,  81  N.  E.  595,  600,  40  Ind.  App.  354. 

Where  S.  had  W.'s  note  for  $150,  and 
agreed  with  him,  if  he  would  purchase  land 
of  N.,  he  would  credit  his  note  for  that 
amount,  and  W.  purchased  the  land  at  $130, 
but  represented  to  S.  that  N.  had  raised  the 
price  to  $150,  and  S.  agreed  to  take  it  at  that 
price  if  W.  could  not  get  It  for  less,  and  N. 
conveyed  the  land  as  S.  directed,  and  S. 
gave  up  the  note  to  W.,  it  was  held  that, 
though  it  was  a  gross  fraud,  it  was  not  a 
"false  pretense"  in  the  legal  sense.  Wallace 
V.  State,  11  Lea  (79  Tenn.)  542. 

"False  pretenses,"  within  Rev.  St  XT.  S. 
§  3894,  punishing  the  using  of  the  malls  in 
furtherance  of  scheme  devised  to  obtain 
money  or  property  under  false  pretenses,  in- 
clude only  schemes  having  a  siinilltude  to  a 
lottery  and  other  like  schemes,  particularly 
described,  and  do  not  cover  the  use  of  mails 
to  promote  other  schemes  to  obtain  money 
or  property  by  means  of  false  pretenses, 
which  is  embraced  by  the  provisions  of  sec- 
tion 5480,  making  criminal  the  use  of  the 
mails  to  carry  on  any  scheme  or  artifice  to 
defraud :  and  the  making  of  false  and  fraud- 
ulent representations  through  the  malls  to 
prospective  buyers  of  cattle,  to  promote  a ' 


scheme  to  defraud  by  inducing  them  to  come 
and  inspect  the  cattle,  after  which  inferior 
cattle  were  to  be  substituted  in  place  of 
those  inspected  and  sold,  constitutes  the  of- 
fense prohibited  by  section  5480.  United 
States  V.  Stever,  32  Sup.  Ct  61,  52,  222  V. 
S.  167,  56  L.  Ed.  145. 

The  crime  of  larceny  by  obtaining  prop- 
erty by  "false  pi-etense"  consists  in  obtain- 
ing title  to  property  by  a  false  pretense,  or 
by  procuring  a  contract  by  false  pretense  un- 
der which  one  party  passes  title  to  the  other 
party.  Commonwealth  v.  Althause,  93  N.  E. 
202,  205,  207  Mass.  32,  31  L.  R.  A.  (N.  S.>  099. 

One  who  presents  a  claim  to  the  county 
commissioners  for  services  for  which  he  has 
already  l)een  paid  by  the  county,  and  obtains 
a  warrant  and  collects  the  same,  is  guilty  of 
obtaining  money  under  "false  pretenses," 
whether  the  county  treasurer  and  the  coun- 
ty board  knew  of  the  fraud  or  not.  State  v. 
Talley,  57  S.  E.  618,  619,  77  S.  C.  99,  U  U  R. 
A  (N.  S.)  938,  122  Am.  St  Rep.  559. 

Where  the  pretenses  which  are  false 
are  that  the  defendant  was  procuring  a  loan 
from  one  R.  with  which  to  pay  certain  notes 
secured  by  a  real  estate  mortgage,  which 
had  been  executed  by  him,  and  that  he  had 
come  to  the  holder  thereof  for  the  purpose 
and  with  the  intent  to  pay  the  notes,  coupled 
with  the  promise  to  pay  off  the  notes  upon 
the  execution  of  the  release  of  the  mortgage, 
and  the  possession  of  the  notes  and  mort- 
gage being  given  to  him,  the  pretenses  are 
within  the  statute.  State  v.  Cowdin,  28  Kan. 
269,  273. 

In  extradition  ■  proceedings,  allegations 
that  accused  in  a  specified  county  and  state 
on  a  day  named  obtained  a  specified  sum  of 
money  from  one  named  person  as  agent  of 
another  by  false  pretenses  by  drawing  and 
delivering  to  such  person  a  check  for  that 
amount  on  a  bank  at  a  specified  place,  and 
procured  such  person  as  such  agent  to  cash 
the  check  by  falsely  representing  that  he  was 
financially  responsible,  and  had  funds  in 
or  credit  with  the  bank,  and  that  the  check 
would  b^  honored,  and  that  such  person  was 
deceived  thereby,  sufficiently  charges  the 
offense  of  obtaining  money  on  "false  pre- 
teusea"  Taylor  v.  Wise  (Iowa)  126  N.  W. 
1126. 

Where  a  bankrupt's  false  representa- 
tions as  to  his  property,  alleged  to  have  in- 
duced an  attorney,  to  accept  his  defense  on  a 
criminal  prosecution,  were  not  made  until 
after  the  attorney  had  been  employed  and 
had  contracted  to  defend  the  bankrupt,  sucli 
representations  did  not  constitute  a  liability 
for  obtaining  property  by  "false  pretenses*' 
or  false  representations  within  the  bankrupt- 
cy act,  and  hence  an 'action  to  recover  tbe 
fees  in  whi^h  false  representations  were  al- 
leged was  subject  to  stay  by  the  court  in 
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bankruptcy.     Gleason  v.  O'Mara,  180  Fed. 
il7,  103  C.  C.  A.  563. 

A  judgment  obtained  by  a  railroad  com- 
pany against  its  ticket  ag^it  for  money  col- 
lected by  him  for  tickets  sold  and  misap- 
propriated  to  his  own  use  is  not  one  for  a 
debt  which  is  a  liability  for  obtaining  prop- 
erty by  "false  pretenses  or  false  representa- 
tions" witbin  the  meaning  of  the  bankrupt 
act,  though  he  made  false  representations  to 
conceal  his  conversion  of  the  money*  but  is 
one  from  which  he  is  released  by  a  discharge 
In  bankruptcy.  In  re  Wenham,  153  Fed.  910, 
911. 

A  pledgor  and  pledgee  may  agree  that 
the  securities  pledged,  in  which  the  pledgor 
has  the  general  property  and  the  pledgee  a 
special  property  for  the  payment  of  the  debt 
secured,  may  be  sold  by  the  pledgee  and  the 
proceeds  used  by  him  as  owner  of  the  secu- 
rities, leaving  to  the  pledgor  the  unsecured 
personal  obligation  of  the  pledgee  to  account 
for  the  value  of  the  securities  at  the  date 
of  payment  of  the  debt;  and  such  agreement 
is  not  an  incident  to  the  pledge,  but  is  an 
agreement  authorizing  the  pledgee  to  end 
the  pledge  and  the  rights  of  the  pledgor  in 
the  securities,  and  hence  that  such  agree- 
ment was  induced  by  a  false  pretense  on  the 
part  of  the  pledgee  did  not  render  him  guilty 
of  obtaining  the  pledged  goods  through  lar- 
ceny by  '*f^lse  pretense.''     Such  agreement, 
where  included  in  and  a  part  of  the  pledge 
agreement,  must,  if  possible,  be  construed  as 
declaring  the  terms  of  the  pledge,   rather 
than  as  authorizing  the  pledgee  to  end  the 
pledge  and  the  interest  of  the  pledgor,  and, 
to  justify  the  pledgee  In  selling  the  seeurl* 
ties  and  accounting  for  the  value  thereof  at 
the  date  of  the  payment  of  the  debt  secured, 
must  give  him  that  right  in  terms  admitting 
of  no  doubt.     Where  special  property  in  a 
n^otlable  receipt  for  corporate  bonds  passed 
to  accused  as  pledgee  of  it  to  secure  a  note 
executed  by  the  pledgor,  who  did  not  lose  his 
general  property  in  the  receipt,  and  accused, 
procuring  his  special  property  by  a  false  pre- 
tense, sold  the  receipt  wrongfully,  without 
regard  to  his  rights  as  pledgee,  he  was  not 
guilty  of  "larceny  by  false  pretense,"  under 
Rev.  Laws,  c.  208,  {  26,  since  the  only  effect 
which  the  false  pretense  had  was  on  the 
possession   of  the  receipt,  which  passed  to 
accused  by  the  making  of  the  note  for  which 
the  receipt  was  delivered  as  security.    Com- 
monwealth V.  Althause,  93  N.  B.  202,  204, 
207  Mass.  32,  31  L.  R.  A.  (N.  S.)  999. 

The  phrase  "obtaining  property  by  means 
of  false  representations  and  pretenses,"  in  a 
bail  bond  conditioned  on  the  principal  tliere- 
In  appearing  to  answer  the  charge  of  "ob- 
taining property  by  means  of  false  represen- 
tations and  pretenses,"  etc.,  sufficiently  de- 
scribes the  offense  charged  in  Wilson's  Rev. 
&  Ann.  St.  1903,  {  2517,  punishing  every 
person  who,  with  intent  to  cheat  or  defraud 
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another,  designedly,  by  color  or  aid  of  any 
false  token  or  writing  or  other  false  pre- 
tense, obtains  the  signature  of  any  person 
to  any  written  instrument,  etc.  Territory 
ex  rel.  Thacker  v.  Conner,  87  Pac.  591,  593, 
17  Okl.  135  (citing  Patterson  v.  State  ex  rel. 
Neflf,  12  Ind.  86;  Browder  v.  State,  9  Ala. 
58 ;  5  Cyc.  p.  98 ;  United  States  v.  Sauer,  73 
Fed.  671;  State  v.  Randolph,  22  Mo.  474; 
State  V.  Rye,  9  Terg.  [17  Tenn.]  386;  Com.  v. 
Daggett,  16  Mass.  447;  People  v.  Rundle  [N. 
Y.]  6  Hill,  506;  Kerns  v.  SchooAmaker,  4 
Ohio,  331,  22  Am.  Dec.  757;  People  v.  Gill- 
man,  26  N.  E.  469,  125  N.  Y.  372;  Adams  v. 
State,  48  Ind.  212;  State  v.  Marshall,  21 
Iowa,  143;  State  v.  Merrihew,  47  Towa,  112, 
29  Am.  Rep.  464;  State  v.  Gilmore,  17  Atl. 
316,  81  Me.  405;  Turner  v.  State,  41  Tex. 
549;  Belt  v.  Spaulding,  20  Pac.  827,  17  Or. 
130). 

Constitueiit  eleneBta 

To  convict  one  of  "false  pretenses"  the 
state  must  prove  that  accused  knowingly 
made  false  pretenses  with  intent  to  cheat 
and  defraud  another,  and  that  by  such  pre- 
tenses he  actually  defrauded  the  latter  and 
obtained  from  it  its  property.  State 'v.  Brls- 
ooe  (Del.)  67  AtL  164,  156,  6  PennewiU  401. 

To  constitute  the  offense  of  obtaining 
property  by  "false  \)retenses"  there  must  be 
an  intent  to  defraud,  there  must  be  an  ac- 
tual fraud  committed,  false  pretenses  must 
be  used  for  the  purpose  of  perpetrating  the 
fraud,  and  the  fraud  must  be  accomplished 
by  means  of  the  false  pretenses  made  use  of 
for  that  purpose.  Clawson  v.  State,  109  N. 
W.  578,  580,  129  Wis.  650,  116  Am.  St  Rep. 
972,  9  Ann.  Cas.  966. 

A  "false  pretense"  is  such  a  fraudulent 
representation  of  a  fact  by  one  knowing  it 
to  be  untrue  as  is  adapted  to  induce  the  one 
to  whom  it  is  made  to  part  with  something 
of  value.  It  may  consist  of  any  act,  word, 
symbol,  or  token  calculated  to  deceive  an- 
other, and  knowingly  and  designedly  employ- 
ed by  any  person  with  intent  to  defraud  an- 
other of  money  or  other  personal  property. 
State  V.  Holden  (Del.)  79  Atl.  215,  217,  2 
Boyce,  429;  State  v.  Briscoe  (Del.)  67  Atl. 
154,  156,  6  PennewiU,  401  (citing  State  v. 
Lynn  [Del.]  51  Atl.  878,  3  PennewiU,  316). 

To  constitute  "obtaining  goods  by  false 
pretenses"  there  must  have  been  false  rep- 
resentation of  a  subsisting  fact,  calculated 
and  intended  to  deceive,  and  which  did  de- 
ceive, and  by  which  one  obtained  value  from 
another  without  compensation.  State  v.  Da- 
vis, 64  S.  E.  498,  499,  150  N.  C.  851. 

Rev.  St  1899,  §  1927,  provides  that  ev- 
ery person  who,  with  Intent  to  cheat  or  de- 
fraud another,  shall  designedly  by  color  of 
any  false  token  or  writing  or  by  any  false 
pretense,  obtain  the  signature  of  any  per- 
son to  any  written  instrument,  etc.,  shall  be 
punished.    Held  that,  in  order  to  make  out 
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a  case  of  obtaining  an  exchange  of  proper- 
ty by  "false  pretenses,"  there  must  be  not 
only  a  fraud  committed,  but  an  Intent  to 
defraud  by  false  pretenses,  by  which  prose- 
cutor was  induced  to  part  with  his  property, 
but  that  it  was  not  necessary  that  it  should 
be  alleged  or  proved  that  the  value  of  the 
land  conveyed  to  prosecutor  in  exchange  for 
his  own  land  was  not  equal  in  value  to  that 
conveyed  by  prosecutor  to  defendant  State 
V.  Miller,  111  S.  W.  18,  19,  212  Mo.  73. 

A  representation,  to  come  within  Rev. 
St  1908,  §  1849,  denouncing  the  offense  of 
knowingly  and  designedly,  by  any  "false  pre- 
tense," obtaining  property  from  another, 
must  be  of  some  fact,  past  or  present,  which 
is  not  the  case  where  the  property  is  ob- 
tained on  promise  to  deliver  a  check,  and 
that  the  check  will  be  paid,  though  at  the 
time  thereof  it  is  the  intention  of  the  per- 
son so  promising  to  stop  payment  on  the 
check,  as  he  afterwards  does.  People  v. 
Orris,  121  Pac  163,  164,  52  Colo.  244,  41  L. 
R.  A.  (N.  S.)  170. 

A  "false  pretense,'*  such  as  falls  with- 
in the  statute  relating  to  the  offense  of  ob- 
taining property  under  false  pretenses,  is  a 
false  representation  relating  to  some  exist- 
ing or  past  fact,  and  must  actually  mislead. 
To  constitute  the  offense,  it  Is  enough  if  a 
material  part  of  the  pretense  be  false,  that 
it  be  made  with  the  intent  to  defraud,  and 
that  it  induces  the  person  sought  to  be 
wronged  to  part  with  his  property;  and 
these  are  Inquiries  proper  for  tiie  jury  un- 
der appropriate  instructions  from  the  court 
Wilkersqn  v.  State,  36  South.  1004,  140  Ala. 
155. 

The  pretenses  relied  on  to  constitute 
the  crime  of  "false  pretenses"  must  relate 
to  a  past  event  or  an  existing  fact,  and 
any  representation  or  assurance  or  promise 
in  relation  to  a  future  transaction,  however 
false  and  fraudulent  it  may  be,  is  not  within 
the  meaning  of  the  statute.  Cook  v.  State, 
98  N.  W.  810,  811,  71  Neb.  243  (citing  Max- 
well's Cr.  Proc.  129;  DilUngham  v.  State,  5 
Ohio  St  284). 

The  essence  of  the  crime  of  obtaining 
money  or  property  by  "false  pretenses"  is 
that  the  false  pretense  should  be  of  a  past 
event,  or  of  a  fact  having  a  present  exist- 
ence, and  not  of  something  to  happen  in 
the  future,  and  that  the  prosecutor  believ- 
ed that  the  pretense  was  true,  and  that,  con- 
fiding in  the  truth  of  the  pretense  and  by 
reason  thereof,  he  parted  with  his  money  or 
property.  State  v.  Bohle.  81  S.  W.  179,  180, 
182  Mo.  58  (quoting  State  v.  Evers,  49  Mo. 
545). 

Before  a  person  can  be  convicted  of  the 
statutory  crime  known  as  "obtaining  money 
under  *false  pretenses,*  **  it  must  be  made  to 
appear  that  the  person  did,  with  intent  to 
defraud,  designedly,  by  color  of  some  false 
token  or  writing,  or  by  some  false  pretens- 


es, obtain  from  another  some  one  or  more 
of  the  things  enumerated  in  the  statute,  or 
something  of  value  not  therein  specially  enu- 
merated. And,  of  course,  an  information, 
in  order  to  state  facts  sufficient  to  consti- 
tute a  crime,  must  allege  the  intent  to  de- 
fraud, the  design,  the  means  used  by  which 
the  fraud  was  practiced,  and  must  describe 
the  articles  or  thing  of  value  obtained. 
State  V.  Phelps,  84  Pac.  24,  25,  41  Wash. 
470. 

The  offense  consists  in  intentionally  and 
fraudulently  inducing  the  owner  to  part 
with  his  goods,  or  other  things  of  value,  ei- 
ther by  a  willful  falsehood  or  by  the  of- 
fender's assuming  a  character  he  does  not 
sustain,  or  by  representing  himself  to  be  in 
a  situation  which  he  knows  he  is  not  in. 
To  constitute  the  offense,  several  things 
must  concur.  There  must  be  an  intent  to 
cheat  or  defraud  some  person.  For  that 
purpose,  some  false  pretense  must  be  de- 
signedly used,  and  the  fraud  must  be  accom- 
plished by  means  of  the  false  pretense. 
Foote  V.  People  (N.  Y.)  17  Hun,  218,  222 
(citing  People  v.  Haynes  [N.  Y.]  11  Wend. 
558;  People  v.  Crissie  [N.  Y.]  4  Denio,  527). 

The  gist  of  the  statutory  offense  of  ob- 
taining money  or  property  by  "false  pre- 
tenses" is  obtaining  money  or  property  from 
another  by  deceit,  fraudulently  and  feloni- 
ously superinduced  by  the  beneficiary; 
and,  when  one  by  his  acts  intentionally  cre- 
ates a  false  belief,  with  intent  to  deprive 
another  of  his  property,  and  does  so,  it  is 
immaterial  to  his  guilt  whether  such  belief 
is  induced  by  words  or  acts,  or  both.  State 
V.  Hammelsy,  96  Pac.  865,  62  Or.  166,  17  L. 
R.  A.  (N.  S.)  244,  132  Am.  St  Rep.  686. 

Where  one  falsely  represents  a  fact  to 
be  true,  knowing  at  the  time  that  it  is  not 
true,  and  resorts  to  the  fraudulent  repre- 
sentation to  obtain  money  from  another,  and 
does  so  obtain  it  he  is  not  only  guilty  of  de- 
frauding another  by  deceitful  means,  but  of 
obtaining  money  under  "false  pretenses." 
Young  V.  State,  46  South.  580,  581,  155  Ala. 
145. 

A  "false  pretense,"  to  constitute  an  of- 
fense, must  relate  to  a  past  event  or  some 
present  existing  fact,  and  not  to  something 
to  happen  in  the  future.  State  v.  Briggs,  86 
Pac.  447,  448,  74  Kan.  377,  7  L.  R.  A.  (N.  S.) 
278,  10  Ann.  Cas.  904  (citing  In  re  Snyder, 
17  Kan.  546). 

The  requisites  of  the  offense  defined  by 
2  Rev.  St.  677,  S  53,  do  not  embrace  in- 
jurious consequences  as  an  element  of  the 
crime  further  than  may  be  implied  by  the 
fact  of  obtaining  money  or  property  by 
means  of  "false  pretenses**  used  with  intent 
to  cheat  and  defraud;  but  false  pretenses 
alleged  in  an  indictment  thereunder  must  be 
such  that  they  may  operate  prejudicially, 
and  if  it  appear  that  they  cannot  prejudice 
the  person  to  whom  they  are  applied  no  of- 
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fense  is  barged.     People  ▼.  Cook  (N.  Y.) 
41  Hun,  ©7,  d9. 

The  elements  of  the  crime  of  "false 
pretenses"  are  an  intent  to  defraud,  an 
actual  fraud  committed,  false  pretenses  used 
for  the  purpose  of  ];)erpetrating  the  fraud, 
and  fraud  accomplished  by  means  of  the 
false  pretenses  made  use  of  for  the  purpose, 
Tiz.,  they  must  be  the  cause  which  induc- 
ed the  owner  to  part  with  his  property. 
People  V.  Cadot,  71  Pac  649,  650,  138  CaL 
527  (citing  People  ▼.  Wasservogle,  19  Cal. 
270.  77  Cal.  173). 

To  constitute  the  ofTense  of  "false  pre- 
tenses" it  must  appear  (1)  that  there  was  an 
intention  to  defraud;  (2)  that  an  actual 
fraud  was  committed ;  (3)  that  the  false  pre- 
tense was  made  for  the  purpose  of  perpe- 
trating fraud ;  (4)  that  it  was  aocomplished 
by  these  means.  In  re  Wolf,  27  Fed.  606, 
613 ;  People  v.  Carpenter,  91  Pac  809,  810,  6 
CaL  App.  231  (quoting  People  v.  Wasservo- 
gle, 19  Pac.  270,  77  CaL  173) . 

To  sustain  a  charge  of  "obtaining  money 
by  'false  pretenses' "  by  the  sale  of  fraudu- 
lent certificates  of  stock,  it  is  necessary  for 
the  prosecution  to  prove  that  accused  ob- 
tained the  money,  and  that  he  obtained  It  up- 
on the  representation  that  he  was  the  owner 
of  the  stock  which  he  sold,  and  that  such 
representation  as  to  his  ownership  was  false. 
People  V.  Leavens,  lOQ  Pac  1103,  1105,  12 
CaL  App.  178. 

Where  a  statement  of  value  is  given  as 
an  opinion  merely,  it  cannot  be  regarded  as 
a  foundation  for  an  indictment  for  obtaining 
money  and  property  by  "false  pretenses"; 
but  where  the  statement  is  made  as  an  exist- 
ing fact,  when  accused  knows  it  to  be  false, 
and  intends  it  to  be  an  inducement  to  the 
other  party,  and  it  is  so  understood  and  relied 
on  by  the  other  party,  it  becomes  a  "false  rep- 
resentation" of  a  material  fact,  for  which  the 
party  making  the  representation  is  indictable. 
Williams  V.  State,  83  N.  B.  802,  77  Ohio  St 
468, 14  L.  R.  A.  (N.  S.)  1197. 

Deoeptlon     of    ovdlaarily     Intelliccaat 


"It  Is  the  rule  in  Indiana,  and  perhaps 
one  or  two  other  states,  that  a  *false  pre- 
tense,' to  be  criminal,  must  be  of  such  a  fact 
as  would  tend  to  deceive  a  person  of  ordinary 
prudence  and  common  intelligence;  but  the 
great  weight  of  authority  is  to  the  opposite 
effect  The  general  rule  is  that  any  pretense 
which  deceives  the  person  defrauded  is  suffi- 
cient to  sustain  an  indictment  or  information, 
and  hence  sufficient  to  sustain  a  conviction." 
SUte  V.  Phelps,  84  Pac.  24-26,  41  Wash.  470 
(dting  3  Words  and  Phrases,  p.  2664). 

A  '^false  pret^ise,"  to  be  indictable,  must 
be  calculated  to  deceive  and  defraud.  Wheth- 
er the  prosecutor  could  have  avoided  imposi- 
tion from  the  fblse  pretense,  if  he  had  ex- 
ercUed  ordinary  prudence  and  discretion  to 


detect  its  fftlsity,  is  not  material.  As  a  gen- 
eral rule,  if  the  pretense  is  not  of  itself  ab- 
surd or  irrational,  or  if  he  had  not,  at  the 
very  time  it  was  made  and  acted  on,  the 
means  at  hand  of  detecting  its  falsehood,  and 
he  was  really  imposed  on,  his  want  of  pru- 
dence is  not  a  defense.  The  two  essentials 
of  the  offense  are:  First,  obtaining  or  at- 
tempting to  obtain  the  goods,  or  other  valu- 
able thing;  and,  second,  accomplishing  it  by 
some  of  the  means  denounced  in  the  statute. 
The  statutes  denouncing  the  offense  are  de- 
signed to  furnish  protection  to  those  who, 
from  undue  confidence  in  others  or  inexperi- 
ence, are  liable  to  become  the  victims  of  dis- 
honest and  designing  dealers,  and  when  all 
the  circumstances  evince  that  the  representa- 
tion was  made  designedly  with  the  intent  to 
cheat,  or  was  calculated  to  deceive  and  capa- 
ble of  defrauding,  the  person  cannot  excuse 
himself  by  saying  that,  if  the  other  had  been 
sharp,  vigilant,  and  astute,  he  could  have  de- 
tected the  fraud.  The  terms  "false  pretense" 
and  "false  representation'*  have  no  technical 
meaning  different  from  that  of  their  common 
daily  acceptation.  State  v.  Keyes,  93  S.  W. 
801,  806,  196  Mo.  136,  6  Lu  R.  A.  (N.  S.)  869, 
7  Ann.  Ca&  23. 

As  regards  the  crime  of  "false  pretenses" 
the  court  said:  "We  think  that  it  is  generally 
received,  both  in  England  and  the  United 
States,  as  tlie  law  that  the  pretense  need  not 
be  such  an  artificial  device  as  will  impose  on 
a  man  of  ordinary  prudence  or  caution ;  that 
the  pretense  need  not  be  such  as  cannot  b« 
guarded  against  by  ordinary  caution  or  com- 
mon prudence."  Defendant,  who  had,  for  a 
consideration,  assigned  his  claim  against  a 
county,  called  on  the  county  judge  and  stated, 
in  answer  to  a  question  by  the  judge,  that 
the  sum  shown  to  be  due  him  from  the  county 
by  the  account  in  the  possession  of  the  judge 
was  correct,  and  the  judge  paid  it  The  office 
of  the  judge  was  not  far  from  that  of  th« 
secretary,  who  made  out  the  account,  and 
therd  was  telephone  communication  between 
the  two  offices,  and  the  judge  could  have 
easily  ascertained  from  the  secretary  wheth- 
er the  defendant's  account  was  correct,  or 
had  been  paid.  Held,  that  defendant's  repre- 
sentations warranted  a  conviction  for  swind- 
ling the  judge.  Harrison  v.  State,  70  S.  W. 
421,  422,  44  Tex.  Cr.  B.  243. 

An  indictment  for  "false  pretenses,"' 
charging  that  defendant  represented  he  was 
the  owner  and  holder  of  a  first  mortgage  on 
certain  real  property,  and  that  it  was  the 
only  lien  on  the  property,  and  that  by  reason 
of  such  representations,  which  were  false, 
prosecutor  was  induced  to  pay  defendant 
$1,000  for  the  assignment  of  the  mortgage, 
etc.,  sufficiently  stated  the  offense  of  false 
pretenses  denounced  by  Pen.  Code,  $  532,  for 
an  Indictment  for  false  pretenses  need  not 
show  that  complainant  acted  as  an  ordinarily 
prudent  business  man ;  it  not  being  essential 
to  a  conviction  that  the  pretenses  be  such  as 
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woiQld  probably  deoelve  a  person  of  ordinary 
understanding.  People  ▼.  Hennlnger,  128  Paa 
302,  3M,  20  OaL  App.  79. 

Defendant  miut  derive  benefit 

The  crime  defined  In  the  statute,  punish- 
ing ^'false  pretenses/'  is  not  that  of  making  a 
false  pretense ;  but  the  provision  Is  directed 
against  one  who  obtains  something,  or,  In 
other  words,  who  gets  possession  of  some- 
thing, purposely  by  effort,  that  Is,  by  a  false 
pretense.  State  v.  Lewis,  26  Kan.  123,  129, 
130. 

False  representation  distinsoislied 

See  False  Representation. 

Fraudulent    eonTeyanoe    distlinpnished 

The  offense,  under  Klrby*s  Dig.  |  1689, 
of  obtaining  personalty  by  "false  pretense," 
is  distinguished  from  that,  under  section  1693, 
of  conveying  land  to  defraud  prior  or  subse- 
quent purchasers  or  creditors,  in  that  the 
gist  of  the  former  offense  is  obtaining  money 
or  property  by  any  false  representation  of  an 
existing  or  past  fact,  whether  relating  to 
land  or  something  else,  with  knowledge  of 
its  falsity,  while  the  latter  offense  may  exist 
under  a  conveyance  to  defraud,  regardless 
of  representations,  and  proof  necessary  to 
convict  under  section  1689  would  be  ess^tlal- 
ly  different  from  that  required  under  section 
1693.  Shelton  ▼.  State,  131  S.  W.  871,  873, 
96  Ark.  237. 

Intent  or  purpose 

To  constitute  the  offense  of  "false  pre- 
tense" under  Rev.  St  1S99,  §  5143,  providing 
that  a  person  who  shall  designedly,  by  false 
pretense,  obtain  from  another  any  property 
with  intent  to  defraud  the  latter,  shall  be 
punished,  the  property  must  be  obtained  from 
the  owner  by  false  pretense,  and  accused 
must  obtain  from  the  owner  at  least  a 
voidable  title  to  the  property,  and  must  in- 
tend to  defraud  the  person  from  whom  the 
property  is  thus  obtained,  and,  in  the  absence 
of  an  intent  to  defraud,  the  offense  is  not 
complete,  and,  though  such  intent  Is  present, 
the  crime  is  not  complete  unless  the  person 
from  whom  the  property  was  obtained  was 
actually  defrauded.  Martins  v.  State,  98  Pac. 
709,  711,  17  Wyo.  319,  22  L.  B.  A.  (N.  S.)  645. 

Where  an  indictment  for  removing  mer- 
chandise from  a  public  warehouse  without 
paying  the  duty  thereon  alleged  that  the 
goods  had  been  deposited  in  Brooklyn  in  a 
warehouse  under  bond,  and  then  alleged  that 
on  a  given  day  the  importer  withdrew  them 
under  a  false  pretense  that  they  were  to  be 
exported,  the  term  '"false  pretense"  should  be 
construed  to  mean  at  least  that  the  defend- 
ant did  not  mean  to  export  the  goods  when  he 
removed  them.  United  States  v.  Ehigott,  182 
Fed.  267,  270. 

Prosecutor  met  defendant  through  a 
newspaper  advertisement,  and  defendant  of- 
fered to  sell  him  a  half  Interest  In  the  room- 
ing house  department  of  a  brokerage  com- 


pany for  ^200,  and  represented  that  he  (de* 
fendant)  needed  an  assistant,  and  that  the 
business  netted  profits  of  between  $200  and 
$300  a  month.  Prosecutor  desired  a  salary, 
but  thereafter  paid  defendant  $50,  to  be  kept 
by  him  for  30  days;  defendant  agreeing  to 
return  the  same  to  prosecutor  at  the  expira- 
tion of  such  time  if  he  was  dissatisfied,  wtiich 
defendant  failed  to  do.  Held,  that  since  the 
ownership  of  the  money  so  deposited  remain- 
ed in  prosecutor,  and  there  was  no  intent  on 
his  part  to  deliver  possession  thereof  to  de- 
fendant except  temporarily,  the  latter's  of- 
fense, if  any  committed,  was  larceny,  and  not 
obtaining  money  by  '*false  pretenses."  State 
V.  Anderson,  84  S.  W.  946,  949,  186  Mo.  25 
(citing  State  v.  Vickery,  19  Tex.  826;  2 
Archb.  Cr.  PL  372;  Loomis  v.  People,  67  N. 
Y.  322,  23  Am.  Rep.  123;  People  v.  Morse,  2 
N.  B.  45,  99  N.  Y.  662). 

Iiareeny  distinsnislied 

The  distinction  between  the  crime  of  lar- 
ceny and  that  of  cheating  by  **false  pretens- 
es" is  this:  "If  the  false  pretenses  ifiduce  the 
owner  to  part  with  his  property,  intending  to 
transfer  both  title  and  possession,  the  crime 
is  cheating  by  false  pretenses.  If,  on  the 
other  hand,  one  by  fraud,  trick,  or  false  pre- 
tense induces  the  owner  to  part  merely  with 
the  possession  of  his  property,  there  being  no 
intent  to  pass  the  title,  and  the  party  who  re- 
ceives it,  took  it  with  intent  fraudulently  to 
convert  it  to  his  own  use,  the  crime  is  lar- 
ceny." State  V.  Loser,  104  N.  W.  337,  339, 
340,  182  Iowa,  419. 

Larceny  and  "false  pretenses^  are  distin- 
guishable, In  that  in  larceny  the  owner  does 
not  intend  to  part  with  his  proiierty  to  ac- 
cused, though  he  may  intend  to  part  with  pos- 
session ;  while  in  false  pretenses  he  does  in- 
tend to  part  with  his  title.  People  v.  Grid- 
er,  110  Pac.  586,  588,  13  Cal.  App.  703. 

The  distinction  between  "false  pretense^' 
and  larceny  is  that  in  the  former  the  owner 
parts  with  the  possession  and  title  of  prop- 
erty by  reason  of  false  and  fraudulent  repre- 
sentations knowingly  and  designedly  made, 
while  in  the  latter  the  owner  of  the  property 
stolen  must  not  have  intended  to  part  with 
the  title  to  it  People  v.  Proctor,  82  Pac. 
551,  552, 1  OaL  App.  521. 

'•Where,  by  means  of  fraud,  conspiracy, 
or  artifice,  possession  of  the  property  is  ob- 
tained with  felonious  intent,  and  the  title 
still  remains  in  the  owner,  'larceny*  is  es- 
tablished; while  the  crime  is  *false  pretenses* 
if  the  title,  as  well  as  possession,  is  absolutely 
parted  with."  People  v.  Delbos,  81  Pac.  131, 
132,  146  Cal.  734  (quoting  and  adopting  defi- 
nition in  People  v.  Rae,  6  Pac.  1,  66  Cal.  425, 
56  Am.  Rep.  102). 

Where  possession  of  personal  property'  la 
obtained  from  the  owner  by  fraud,  trick,  or 
device,  and  the  owner  intends  to  part  with 
both  possession  and  the  title  when  he  snr^ 
renders  control  of  the  property,  the  offense  la 
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obtaining  property  by  "false  pretenses*' ;  but 
if  tbe  possession  is  fraudulently  secured,  and 
the  owner  does  not  Intend  to  part  with  the 
title,  the  offense  is  "larceny."  Beckwith  v. 
Galice  Mines  Co.,  93  Pac.  453,  455,  50  Or. 
542.  16  L.  R.  A.  (N.  S.)  723. 

The  crime  of  obtaining  money  or  goods 
by  **false  pretenses"  is  closely  allied  to  that 
of  larceny,  and  the  common  law  and  statutes 
defining  the  crime  were  undoubtedly  designed 
for  tlie  fuller  protection  of  personal  property 
and  In  aid  of  the  laws  against  larceny  and 
theft.  State  v.  Eno,  109  N.  W.  119,  120,  131 
Iowa,  619,  9  Ann.  Cas.  856  (adopting  defini- 
tion 2  Brown  &  Hadley's  Com.  532 ;  2  Bishop, 
Cr.  Law,  §{  476-479). 


♦*i 


*If  the  possession  has  been  obtained  by 
fraud,  trick,  or  device,  and  the  owner  of  it 
intends  to  part  with  his  title  when  he  gives 
up  possession,  the  offense,  if  any,  is  obtaining 
money  by  'false  pretenses.'  But,  where  the 
possession  has  been  obtained  through  a  trick 
or  device,  with  the  intent,  at  the  time  the 
party  receives  it,  to  convert  the  same  to  his 
own  use,  and  the  owner  of  the  property  parts 
with  the  possession  and  not  with  the  title, 
the  offense  is  larceny/  "  Where  a  person 
gave  money  to  another  as  a  stakeholder  on  a 
bet  such  delivery  having  been  brought  about 
by  fraud  and  artifice  of  the  stakeholder,  who 
intended  to  appropriate  the  money  in  any 
event,  and  who  did  so,  the  offense  was  lar- 
ceny. State  V.  Ryan,  82  Pac.  703,  106,  47 
Or.  338,  1  li.  R.  A.  (N.  S.)  862  (quoting  and 
adopting  the  statement  In  People  v.  Tomlin- 
son,  36  Pac.  506,  507, 102  Cal.  19,  23). 

If  the  owner  of  property  part,  not  only 
with  the  possession,  but  with  the  right  of 
property  also,  the  offense  of  the  party  ob- 
taining the  property  will  not  be  larceny,  but 
will  be  that  of  obtaining  goods  by  "false  pre- 
tenses." Zink  V.  People,  77  N.  Y.  114,  128, 
33  Am.  Rep.  589  (adopting  definition  in  Smith 
V.  People,  53  N.  Y.  Ill,  13  Am.  Rep.  474). 

One  who  went  to  a  wholesale  cigar  store, 
and,  giving  an  assumed  name,  falsely  repre- 
sented that  he  had  come  to  get  cigars  for  a 
retail  dealer,  and  thereby  procured  the  cigars 
and  converted  them  to  his  own  use,  was 
guilty  of  "larceny,"  since  the  wholsesaler 
Intended  to  deliver  him  merely  the  possession 
of  the  goods  for  the  retailer,  and  not  to  sell 
them  to  him  personally,  and  was  not  guilty 
of  "obcalning  property  by  impersonating  an- 
other," within  the  meaning  of  Rev.  St.  1899, 
i  1930.  State  v.  Kosky,  90  S.  W*.  454,  457, 191 
Mo.  1. 

Where  defendant  induced  R.,  who  had 
previously  been  employed  by  a  dray  company 
authorized  to  receive  goods  for  a  consignee 
of  certain  shoes,  and  who  was  known  to  the 
servants  of  the  carrier  holding  such  goods 
for  delivery,  to  go  to  the  freight  depot  of 
the  carrier  in  Illinois,  after  his  employment 
by  the  dray  company  had  terminated,  and 
procure  a  load  of  shoes  from  the  carrier,  and 


R.  obtained  such  shoes  and  delivered  them 
to  a  person  other  than  the  consignee  in  Mis- 
souri, such  act  constituted  "larceny,"  and 
not  "false  pretenses,"  and  was  therefore 
punishable  under  Rev.  St  1899,  §  2362,  pro- 
viding that  every  person  who  shall  steal  the 
property  of  another  in  any  other  state  and 
shall  bring  the  same  into  Missouri  may  be 
convicted  and  punished  for  larceny  as  though 
the  property  was  stolen  in  Missouri.  State 
V.  Mlntz,  88  S.  W.  12,  16,  189  Mo.  268. 

According  to  Pen.  Code,  §  528,  "larceny" 
includes  every  act  which  was  larceny  at 
common  law,  and  in  addition  such  acts  as 
formerly  constituted  "false  pretenses"  and 
"embezzlement."  At  common  law,  if  a  per- 
son honestly  and  in  good  faith  received  pos- 
session of  personal  property  in  trust,  and 
thereafter  converted  the  same  to  his  own 
use,  he  was  guilty  of  "embezzlement"  If 
he  obtained  possession  of  the  property  by 
fraud,  the  owner  intending  nevertheless  to 
part  with  the  title  as  well  as  the  possession, 
the  offense  was  obtaining  property  under 
"false  pretenses."  If  the  possession  was 
wrongfully  or  fraudulentiy  obtained,  without 
the  owner's  consent,  and  without  color  of 
title,  and  with  a  felonious  intent  of  con- 
verting the  property  to  the  use  of  the  taker 
or  another,  the  offense  was  "larceny."  Peo- 
ple ex  rel.  Perkins  v.  Moss,  99  N.  Y.  Supp. 
138,  144,  145,  113  App.  Div.  329  (citing  Peo- 
ple V.  MiUer,  62  N.  E.  418,  169  N.  Y.  350,  SS 
Am.  St  Rep.  546). 

Prosecutor  applied  to  defendant  for  a 
position,  who  introduced  him  to  A.  to  ar- 
range the  terms  of  his  employment.  A.  re- 
quired prosecutor  to  deposit  $50  as  a  guar- 
anty of  his  honesty,  to  be  returned  on  ter- 
mination of  his  employment;  but  defendant 
on  the  next  day  told  prosecutor  that,  as  $400 
or  $500  would  pass  through  prosecutor's 
hands  every  day,  he  must  deposit  $150  more, 
which  he  did.  Defendant  pretended  to  give 
him  a  receipt  for  this  money,  which,  in- 
stead was  a  bill  of  sale  for  a  one-half  inter- 
est in  the  rooming  house  business  conducted 
by  the  concern.  Prosecutor  worked  for  $15 
per  week  for  three  or  four  weeks,  during 
which  time  he  drew  $15.75,  and,  becoming 
dissatisfied,  demanded  the  return  of  his  mon- 
ey, which  defendant  refused  to  pay  him,'  and 
then  prosecutor  discovered  that  his  receipt 
therefor  was  a  bill  of  sale.  Held  that,  pro- 
secutor never  having  intended  to  part  with 
the  titie  to  the  money  so  deposited,  defend- 
ant, having  acquired  the  same  by  fraud,  with 
the  felonious  intent  to  convert  it  to  his  own 
use,  was  guilty  of  "larceny,"  and  not  "false 
pretenses."  State  v.  Buck,  84  S.  W.  951, 
952,  186  Mo.  15,  2  Ann.  Cas.  1007  (citing 
Commonwealth  v.  Barry,  124  Mass.  325; 
People  V.  Morse,  2  N.  B.  45,  99  N.  Y.  662; 
People  V.  Dumar,  13  N.  B.  325,  106  N.  Y. 
502 ;  People  v.  Miller,  62  N.  E.  418,  169  N.  Y. 
339,  88  Am.  St  Rep.  546;  People  v.  Gott- 
i  schalk,  20  N.  Y.  Supp.  777,  66  Hun,  64). 
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Promise 

A  "false  pretense"  is  a  misrepresentation 
as  to  an  existing  fact  or  past  event,  and  not 
a  mere  promise  to  do  something  in  the  future 
or  a  misrepresentation  as  to  something  to 
take  place  in  the  future.  State  v.  Hollings- 
worth,  109  N.  W.  1003,  1004,  132  Iowa,  471. 

'  Where,  on  a  trial  for  the  larceny  of  a 
negotiable  receipt  for  corporate  bonds,  de- 
livered to  accused  as  security  for  a  note  ex- 
ecuted by  the  pledgor,  the  pledgor  testified 
that  accused  stated  at  the  time  of  the  mak« 
ing  of  the  pledge  that  he  would  merely  use 
the  security  as  collateral  for  a  loan,  and  ac- 
cused sold  the  security  and  claimed  that  he 
had  a  right  to  do  so  under  the  agreement,  a 
charge  that  a  representation  as  to  a  future 
transaction  in  the  nature  of  a  promise  was 
not  a  "false  pretense,*'  within  the  statute 
punishing  larceny  by  false  pretense,  and  that 
it  was  not  a  false  pretense  for  one  to  fail  to 
do  in  the  future  a  thing  he  had  promised  to 
do,  unless  the  promise  was  made  to  induce 
another  to  do  a  particular  thing,  etc.,  did 
not  fully  charge  on  the  issue  of  a  representa- 
tion of  one  present  intention  as  to  a  future 
act,  as  distinguished  from  a  promise  that 
a  future  act  should  be  done;  and  the  court 
should  have  charged  that  the  statement  by 
accused,  that  he  would  or  would  not  use  the 
receipt  in  a  certain  manner,  was  not  a  false 
pretense,  and  that  a  representation,  as  an 
inducement  to  the  making  of  a  loan,  that 
something  thereafter  was  or  was  not  to  be 
done,  was  not  a  false  pretense.  Common- 
wealth V.  Althause,  93  N.  E.  202,  206,  207 
Mass.  32,  31  L.  R.  A.  (N.  S.)  999. 

Though  a  mere  "false  pretense"  to  do 
something  resting  on  a  future  event  is  not 
within  Ky.  St  §  1208,  denouncing  false  pre- 
tenses, yet  a  promise  of  future  performance, 
when  coupled  with  a  false  statement  as  to  a 
past  or  existing  fact  or  facts  which  induces 
another  to  rely  on  the  false  promise,  will,  in 
connection  with  the  false  statement  as  to 
the  existing  fact  or  facts,  constitute  a  false 
pretense.  McDowell  v.  Commonwealth,  123 
S.  W.  313,  314,  136  Ky.  8. 

A  "false  pretense,"  within  the  meaning 
of  Acts  1905,  p.  751,  c.  169,  §  677,  prescribing 
the  punishment  for  obtaining  anything  of 
value  by  color  of  any  false  token,  or  writing, 
or,  under  section  678,  prescribing  the  punish- 
ment for  obtaining  property  from  another 
by  color  or  aid  of  a  certificate  or  order  for 
the  payment  of  money  when  the  drawer  or 
maker  of  the  check  or  order  is  not  entitled 
to  draw  on  the  drawee  for  the  sum  specified 
therein,  cannot  be  predicated  on  the  non- 
performance of  a  future  promise  or  the  hap- 
pening of  a  future  event,  and  therefore  a 
postdated  and  postpayable  check,  on  the 
faith  of  which  goods  are  obtained,  cannot 
be  made  the  basis  of  a  prosecution  for  false 
pretenses  under  those  sections.  Brown  v. 
State,  76  N.  E.  881,  166  Ind.  85,  8  Ann.  Cas. 


1068  (citing  2  Bishop's  Cr.  Law,  f  420 ;  State 
V.  .Magee,  11  Ind.  155;  Roscoe's  Cr.  Ev. 
465 ;  People  v.  Haynes,  11  Wend.  557 ;  Peo- 
ple V.  Haynes,  14  Wend.  547;  People  v. 
Thomas,  3  Hill,  169;  People  v.  Williams, 
4  Hill,  9;  Fenton  v.  People,  4  HiU,  126; 
Commonwealth  v.  Drew,  19  Pick.  186). 

Reliance  on  pretense 

To  constitute  the  obtaining  of  property 
by  "false  pretenses,"  it  Is  not  necessary  that 
the  owner  be  Induced  to  part  with  it  solely 
by  pretenses  which  are  false,  nor  that  the 
pretenses  be  the  paramount  cause  of  de- 
livery to  accused ;  but  it  is  sufficient  If  they 
are  a  part  of  the  moving  cause,  and  if  with- 
out them  the  defrauded  person  would  not 
have  parted  with  his  property.  State  v. 
Merry,  127  N.  W.  83,  88,  20  N.  D.  337. 

In  a  prosecution  for  "false  pretenses," 
the  state  must  prove  that  the  representations 
and  pretenses  alleged  induced  the  prosecutor 
to  part  with  his  money,  or  that  such  repre- 
sentations and  pretenses  were  the  main  in- 
ducement. People  V.  Emmons,  110  Paa  151, 
154,  13  Cal.  App.  487. 

Repreeentations  mM  to  eharaetey  or  sol- 
▼eney 

Obtaining  money  as  a  charity  on  a  false 
representation  as  to  loss  is  within  Balllng- 
er's  Ann.  Codes  &  St  f  7165,  making  it  an 
offense  to  obtain  money  by  "false  pretenses" ; 
the  statute  making  no  exception,  and  the 
act  not  being  without  the  spirit  of  the  stat- 
ute. State  V.  Swan,  104  Pac  145,  55  Wash. 
97,  24  L.  R.  A  (N.  S.)  575,  133  Am.  St  Rep. 
1024,  19  Ann.  Cas.  1129. 

Token  or  writlnn; 

The  obtaining  of  money  or  property  by 
means  of  a  check  on  a  bank  in  which  the 
maker  keeps  no  account  was  not  a  cheat  at 
common  law  prior  to  30  Geo.  II,  c  24,  $  1, 
making  criminal  the  obtaining  of  money  or 
property  by  false  pretenses,  but  after  the  en- 
actment thereof  was  indictable  as  a  "false 
pretense."  The  offense  of  obtaining  money  or 
property  by  means  of  a  worthless  check  may 
be  punished  under  Pen.  Code  1901,  §  481, 
making  the  obtaining  of  money  under  false 
pretenses  a  misdemeanor.  Williams  v.  Ter- 
ritory, 108  Pac.  243,  13  Ariz.  27,  27  L.  R*  A. 
(N.  S.)  1032. 

A  "false  pretense,"  within  the  meaning 
of  Acts  1905,  p.  751,  c.  169,  §  677,  prescribing 
the  punishment  for  obtaining  anything  of 
value  by  color  of  any  false  token,  or  writing, 
or  under  section  678,  prescribing  the  punish- 
ment for  obtaining  property  from  another 
by  color  or  aid  of  a  certificate  or  order  for 
the  payment  of  money,  when  the  drawer  or 
maker  of  the  check  or  order  is  not  entitled 
to  draw  on  the  drawee  for  the  sum  specified 
therein,  cannot  be  predicated  on  the  non- 
performance of  a  future  promise  or  the  hap- 
pening of  a  future  event,  and  therefore  a 
postdated   and   postpayable  check,   on   the 
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fkith  of  which  goods  are  obtained,  cannot 
be  made  the  basis  of  a  prosecution  for  false 
pretenses  under  those  sections.  Brown  y. 
State,  76  N.  E.  881,  166  Ind.  85,  8  Ann.  Gas. 
1068  (citing  2  Bishop's  Or.  Law,  {  420 ;  State 
T.  Masee,  U  Ind.  154, 155). 

Where  defendant,  as  part  of  a  horse 
trade,  agreed  to  pay  prosecutor  $7.50,  and 
for  that  purpose  handed  him  a  $10  Confed- 
erate bill,  with  the  remark,  **6iTe  me  $2.50 ; 
here  is  a  ten  dollar  bill,"  and  prosecutor  re- 
celFed    the  same   believing   it   was    United 
States  currency,  such  Confederate  bill  was  a 
•*false  token,"  within  Ky.  St  1903,  {  1208, 
providing  that  if  any  person  by  false  pretens- 
es, statement,  or  token,  with  intent  to  com- 
mit a   fraud,  obtains  from  another  money, 
property,  or  other  thing  which  may  be  the 
subject  of  larceny  he  shall  be  fined,  etc.    A 
false  representation  or  token  is  not  within 
the  statute  unless  calculated  to  deceive  per- 
sons   of   ordinary   prudence  and   discretion 
(see    2   Whart.    Cr.    Law,   2129;     Common- 
wealth V.  Grady,  13  Bush  [76  Ky.]  285,  26 
AuL    Rep.   192) ;     but  the  statute  was  not 
designed  to  protect  only  the  ordinarily  wary 
and  prudent,  but  is  aimed  at  all  dishonesty 
by  which  even  the  foolish  are  led  to  part 
with  their  property.    The  statute  is  designed 
to  protect   the   owner  of  property  against 
cheats  and  to  punish  the  cheater.     In  pun- 
ishing the  wrongdoer  his  motive  and  its  re- 
sults are  the  main  subjects  of  inquiry.    Un- 
der this  statute,  the  wicked  purpose — the 
fraud — ^is  equivalent  to  the  same  ingredients 
in  theft,  and  the  result  is  the  same.    It  is 
distinguishable  from   theft,   however,   since 
in  theft  the  owner  does  not  intentionally 
part  with   the  title  and  possession  of  his 
property,  while  under  this  statute  he  does. 
Under  tills   statute  the  pretense  or   token 
must  be  false,  and  it  must  be  calculated  to 
deceive  according  to  the  capacity  of  the  per- 
son to  whom  it  is  presented  to  detect  its  fal- 
sity under  the  circumstances.    A  token  that 
might  be  qilcnlated  to  deceive  a  blind  man, 
or  one  in  the  dark,  or  a  child,  would  not 
necessarily  be  a   "false  token''  when  used 
upon  one  who  could  see,  or  who  had  ma- 
ture judgment.    Commonwealth  v.  Beckett, 
84  S.  W.  758,  759,  119  Ky.  817,  68  L.  R.  A. 
638,  115  Am.  St.  Rep.  285  (citing  State  v. 
Patillo.  11  N.  C.  348 ;    State  v.  Stroll  [S.  C] 
1  Rich.  244 ;   State  v.  Grooms  [S.  C]  5  Strob. 
158 ;  Peckham  v.  Stote  [Tex.]  28  S.  W.  532 ; 
Woodbury  v.  State,  69  Ala.  242,  44  Am.  Rep. 
515;   People  v.  Crissie,  4  Denio,  525;    Com- 
monwealth V.  Grady,  13  Bush,  285,  26  Am.  St. 
Hep.    192;     Commonwealth   v.    Haughey,   3 
Mete  223). 

8t«al  importing 

See  Steal. 

FALSE  REPBESEKTATIOnr 

See,  also.  Fraudulent  Misrepresentation ; 

Misrepresentation. 
Fraud  by  false  representation,  see  Fraud. 


The  term  "false  representations,"  as 
used  in  Pen.  Code  1895,  §  658,  defining  acts 
constituting  swindling,  is  not  restricted  to 
the  use  of  words ;  but  they  may  be  made  by 
tokens  or  symbols,  and  implied  by  way  of 
concealment  of  a  part  of  the  truth,  or  from 
misleading  silence.  Riclss  v.  State,  69  S.  S3. 
576,  578,  8  Ga.  App.  440. 

The  concealment  or  suppression  by  a 
party  to  a  contract,  with  Intent  to  deceive, 
of  a  material  fact  which  he  is  in  good  faith 
bound  to  disclose,  amounts  to  a  "false  repre- 
sentation." Barrett  v.  Lewiston,  B.  ft  B. 
St  Ry.  Co.,  85  A.  306,  308,  110  Me.  24. 

"False  representation**  may  be  made  by 
presenting  tliat  which  is  true  so  as  to  create 
an  impression  which  is  false,  and  then  prof- 
iting by  the  false  impression  thus  created. 
Tolley  V.  Poteet,  57  S.  E.  811,  819,  62  W. 
Va.  231. 

To  impose  a  liability  for  **false  repre- 
sentations'* in  an  action  for  deceit,  the  repre- 
sentations must  have  been  made  with  actual 
knowledge  of  their  falsity,  or,  if  without 
knowledge,  recklessly  and  without  regard  to 
their  truth  or  falsity.  Vincent  v.  Corbltt,  47 
South.  641,  642,  94  Miss.  46,  21  L.  R.  A.  (N. 
S.)  85. 

A  "false  representation,'*  to  constitute 
fraud,  must  be  a  representation  of  alleged 
existing  fact,  false  in  effect,  made  with  in- 
tent to  deceive,  and  the  person  to  whom  it  is 
made  must  believe  it  Representations  by  a 
vendor  of  lots  to  an  intended  purchaser  that 
the  lots  were  situated  five  to  ten  minutes 
from  a  railroad  station,  that  the  lots  had 
some  improvements,  and  that  there  were  ce- 
ment sidewalks,  gas,  and  water  at  the  prop- 
erty, were  material  representations  of  facts, 
and  the  purchaser  might  rely  thereon,  and 
sue  for  their  falsity.  Scarsdale  Pub.  Co.  v. 
Carter,  116  N.  Y.  Supp.  731,  735,  63  Misc. 
Rep.  271. 

The  federal  bankruptcy  act,  providing 
that  a  discharge  shall  release  a  bankrupt 
from  all  provable  debts  except  liabilities  for 
"obtaining  property  by  false  pretenses  or 
false  representations,*'  contemplates  positive 
fraud  or  fraud  in  fact,  involving  moral  tur- 
pitude and  Intentional  wrong,  and  not  im- 
plied fraud  or  fraud  in  law,  which  may  exist 
w^ithout  the  imputation  of  bad  faith  or  im- 
morality. A  representation  as  to  a  fact, 
made  knowingly,  falsely,  and  fraudulently, 
for  the  purpose  of  obtaining  money  from  an- 
other, and  by  means  of  which  such  money  is 
obtained,  creates  a  debt  by  means  of  a  fraud 
Involving  moral  turpitude  and  intentional 
wrong.  So,  where  one  obtained  sheep  on  a 
fraudulent  representation  to  the  seller  that 
he  was  to  receive  that  day  a  check  for  more 
than  the  price  of  the  sheep,  and  would  give 
it  to  the  seller,  and  converted  the  sheep  to 
his  own  use  without  paying  for  them,  he  "ob- 
tained property  by  false  pretenses  or  'false 
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representationfl.'  **    Bowell  v.  Ricker,  66  Atl. 
569,  570,  79  Vt  552. 

The  legal  tariff  rate  on  coarse  salt  in 
bulk  between  CuylerviUe,  N.  Y.,  and  Chicago, 
was  10  cents,  and  the  rate  on  similar  salt 
in  sacks  14  cents.  Defendants,  desiring  to 
ship  a  car  of  coarse  salt  in  sacks,  loaded  the 
car  and  filed  with  the  carrier  a  shipping  or- 
der, describing  the  merchandise  as  "coarse 
salt,"  with  the  words  "rate  10  cents,"  when 
the  true  description  should  have  been  "coarse 
salt  in  sacks,  rate  14  cents."  Held,  that  if 
the  carrier  was  induced  to  rely  on  such  ship- 
ping order  as  to  the  character  of  the  com- 
modity and  apply  the  lesser  rate,  and  defend- 
ants intentionally  concealed  or  suppressed 
the  true  character  of  the  freight,  such  con- 
duct constituted  a  "false  representation,"  for 
which  they  were  subject  to  prosecution  un- 
der Interstate  Commerce  Act  Feb.  4,  1887,  c. 
104,  §  10,  24  Stat.  382,  as  amended  by  Act 
June  18,  1910,  c.  309,  |  10,  par.  3,  36  Stat 
549,  providing  that,  if  any  person  obtains  the 
transportation  of  goods  at  a  less  rate  than 
tike  legal  rate  by  false  representations  of  the 
contents  of  the  package,  he  shall  be  guilty 
of  a  misdemeanor.  United  States  y.  Sterling 
Salt  Co.,  200  Fed.  593.  597. 

False  pretense  distlnKnisHed 

Where  a  statement  of  value  is  given  as 
an  opinion  merely,  it  cannot  be  regarded  as  a 
foundation  for  an  indictment  for  obtaining 
money  and  property  by  "false  pretenses"; 
but  where  the  statement  is  made  as  an  ex- 
isting fact,  when  accused  knows  it  to  be  false 
and  intends  it  to  be  an  inducement  to  the 
other  party,  and  it  is  so  understood  and  re- 
lied on  by  the  other  party,  it  becomes  a  "false 
representation"  of  a  material  fact,  for  which 
the  party  making  the  representation  is  in- 
dictable; and  whether  a  representation  of 
value  is  intended  as  an  expression  of  opin- 
ion, or  whether  it  is  made  as  a  statement  of 
an  existing  fact,  which  the  speaker  intends  to 
be  an  inducement  to  the  other  party,  is  a 
question  of  fact  for  the  Jury.  Williams  v. 
State,  83  N.  E.  802,  77  Ohio  St  468,  14  L. 
R.  A.  (N.  S.)  1197. 

A  "false  pretense"  may  consist  in  any 
act,  word,  symbol,  or  token  calculated  to  de- 
ceive another,  and  knowingly  and  designedly 
employed  by  any  person  with  intent  to  de- 
fraud another  of  money  or  any  personal 
property.  A  representation  that  is  false  is 
synonymous  with  a  false  pretense,  and  hence 
the  term  "false  representations,"  in  Pen.  Code 
1S§5,  i  658,  defining  acts  constituting  cheat- 
ing or  swindling,  is  not  necessarHy  restricted 
to  the  use  of  words  written  or  spoken.  Ricks 
V.  State,  69  S.  E.  576,  578,  8  Ga.  App.  449 
(quoting  and  adopting  the  definition  in  3 
Words  and  Phrases,  p.  2G68). 

Intent 

Equity  will  grant  relief  for  "false  repre- 
sentations" of  defendant,  on  which  plaintiff 


acted,  though  defendant  supposed  they  were 
true.  Where  plaintiff  is  Induced  by  "false 
representations"  of  defendant  that  the  title 
to  certain  property  was  good  to  purchase  the 
property,  equity  will  relieve  plaintiff,  al- 
though the  false  representations  were  not 
made  knowingly.  Weise  v.  Grove,  99  N.  W. 
191,  192,  123  Iowa,  685. 

A  "false  representation,"  to  be  action- 
able, must  not  only  mislead,  but  must  be 
made  fraudulently,  and  with  that  intent,  and 
one  is  not  liable  for  a  false  representation 
who  honestly  believed  it  when  made ;  but  he 
is  liable  if  he  knew  it  to  be  false,  or,  knowing 
nothing  about  it,  asserted  it  to  be  true.  First 
Nat.  Bank  of  Newark  v.  People's  Nat  Bank 
of  Springfield,  132  S.  W.  1008,  1009,  97 
Ark.  15. 

An  allegation  that  the  "defendants  false- 
ly and  fraudulently  represented  to  plaintiff 
with  the  intent  to  deceive  him"  that  one  of 
the  defendants  was  about  to  abandon  his 
barber  business  sufficiently  alleged  a  present 
intent  by  defendant  not  to  perform  their 
promise  existing  when  it  was  made;  the 
word  "false,"  when  applied  to  representations 
inducing  an  act  to  another's  injury,  implying 
a  purpose  to  deceive,  and  a  "false  represen- 
tation" being  an  untrue  representation  will- 
fully made  to  deceive  another  to  his  damage. 
SalUes  V.  Johnson,  81  Ati.  974,  976,  85  Conn. 
77,  Ann.  Cas.  1913A,  386. 

In  order  to  be  "false"  so  as  to  bar  a  dis- 
charge, the  "representations"  made  by  a 
bankrupt  to  obtain  credit  must  have  been 
willfully  or  intentionally  misleading.  In  re 
Kyte,  174  Fed.  867,  8TL 

Opinion 

The  same  statements  may  be  regarded 
as  "false  representations"  or  mere  expres- 
sions of  opinion,  according  to  the  circum- 
stances of  the  particular  case^  An  opinion 
falsely  expressed,  with  intent  to  deceive,  and 
which  does  deceive,  is  an  actionable  false 
representation.  A  party  having  superior 
knowledge  of  the  property  sold,  and  giving 
a  false  opinion  in  regard  to  a  matter  of  fact, 
with  intent  to  affect  the  price  to  be  paid,  is 
guilty  of  fraud.  Schneider  v.  Schneider,  98 
N.  W.  159,  163,  125  Iowa,  1. 

False  statements  as  to  the  value  of  land, 
and  that  fences  thereon  are  good,  made  to 
induce  an  exchange  for  other  land,  is  an 
"opinion"  and  not  actionable  as  a  "false 
representation."  Else  v.  Freeman,  83  Pac. 
409,  72  Kan.  666. 

Statements  by  a  vendor  of  land  and 
another  to  a  purchaser,  who  personally  ex- 
amined the  land  and  dealt  with  the  vendor 
at  arm's  length,  that  there  were  240  acres 
under  cultivation,  that  there  were  25  or  30 
acres  more  that  could  be  put  into  cultivation, 
and  not  to  exceed  50  or  60  acres  of  waste 
land  out  of  the  320  acres  in  the  tract,  were 
mere  statements  of  opinion,  and  not  "repre- 
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soLtatioiis  of  tact,**  on  which  a  charge  of 
fraud  could  be  based.  Van  Horn  v.  O'Con- 
nor, 85  Pac.  260,  261,  42  Wash.  613. 

Wbere  one,  in  order  to  induce  another 
to  exchange  a  stock  of  goods  for  land,  with- 
out examining  the  land,  represented  that  it 
was  worth  a  certain  sum  per  acre,  this  was 
a  representation  of  fact,  and  not  a  mere 
''opinion,"  and,  being  knowingly  false  and  re- 
tted on,  was  actionable.  Mattauch  t.  Walsh 
Bros.  &  Miller,  113  N.  W.  818,  819,  186  Iowa, 
225. 

Mere  expressions  of  opinion  by  a  seller 
as  to  the  value  of  property  are  not  action- 
able, being  regarded  as  "trader's  talk,"  which 
every  man  of  intelligence  receives  cum  grano 
sails.  Freeman  v.  Evans,  159  Fed.  26,  32,  86 
a  C.  A.  216. 

A  mere  expression  of  opinion,  or  'trade 
talk,"  cannot  be  constmed  Into  a  "false  rep- 
resentation." Representations  that  an  en- 
gine sold  had  been  formerly  used,  rebuilt, 
and  was  practically  as  good  as  new,  and 
that  it  would  steam  well  and  was  of  suffi- 
cient power  to  drive  defendant's  threshing 
machine,  were  mere  expressions  of  opinion, 
or  "trade  talk,"  other  than  the  representa- 
tion that  it  had  been  rebuilt  Gaar,  Scott  & 
CJo.  Y.  Halverson,  105  N.  W.  108,  128  Iowa, 
603. 

Where,  in  an  action  for  damages  for 
•'false  representations"  Inducing  plaintiff  to 
purchase  certain  corporate  stock,  plaintiff 
testified  that  defendant  repeatedly  told  him 
that  the  corporation  was  perfectly  solvent, 
owned  a  large  amount  of  property,  and  had 
paid  dividends  of  20  per  cent  out  of  the 
net  earnings  for  several  years,  evidence  of 
a  further  statement  that  the  stock  was  a 
splendid  Investment  was  admissible,  and  not 
objectionable,  on  the  ground  that  such  state- 
ment was  a  mere  expression  of  "opinion," 
when  taken  in  connection  with  the  other 
statements.  Collins  v.  Ghipman,  95  S.  W. 
666,  670,  41  Tex.  av.  App.  563. 

A  statement  by  one  seeking  employment 
to  his  prospective  employer,  that  he  could 
induce  certain  persons  to  give  their  patron- 
age to  the  employer  if  he  was  employed,  is 
only  an  expression  of  "opinion,"  and  will 
not  support  a  charge  of  "fraudulent  misrep- 
resentation," on  which  to  base  an  avoidance 
of  a  contract  of  employment  entered  into  In 
reUance  thereon.  Weik  v.  Williamson  Gun- 
ning Advertising  Co.,  84  S.  W.  144,  148,  109 
Mo.  App.  6  (citing  Wade  v.  Ringo,  25  S.  W. 
901,  122  Mo.  loc.  cit  326;  McFarland  v.  Mis- 
souri Pac.  By.  Co.,  28  S.  W.  590,  125  Mo. 
253;  Chase  v.  Rusk,  90  Mo.  App.  loa  cit  29). 


**Pufflng"  mining  claims  does  not  amount 
to  such  a  "false  representation"  as  will  au- 
thorize the  setting  aside  of  a  sale  of  mining 
stock,  where  the  parties  are  compos  mentis 


and  deal  at  arm's  length*  Burwash  v.  Bal- 
lon, 82  N.  E.  355,  356,  230  111.  34,  15  L.  R.  A. 
(N.  S.)  409;    Id.,  132  lU.  App.  71. 

FAIiSE  BETUBlf  OF  PROCESS 

As  injury  to   property,    see   Injury   to 
Proper^. 

FAIiSE  STATEMENT 

See  Materially  False  Statement ;  Obtain- 
ing Credit  on  False  Statement. 

In  law  to  "know"  is  to  possess  informa- 
tion. Bout.  Law  Diet,  verbo  "Imowingly." 
Hence  one  who  states  a  fact  without  pos- 
sessing information  does  not  know  the  fact, 
and  makes  a  "false  statement"  Statements 
not  known  to  be  true  by  the  person  making 
them  are  in  law  false.  United  States  v. 
Bradford,  148  Fed.  413,  424  (citing  Lynch 
V.  Mercantile  Trust  Co.,  18  Fed.  486). 

The  word  "false,"  as  used  in  Customs 
Administration  Act  I  9,  26  Stat  135,  pre- 
scribing punishment  by  forfeiture,  fine,  and 
imprisonment  for  the  use  of  a  "false  state- 
ment" in  making  an  entry  of  imported  goods, 
means  more  than  incorrect  or  erroneous,  and 
implies  statements  knowingly  or  negligently 
untrue.  United  States  v.  Ninety-Nine  Dia- 
monds, 139  Fed.  961,  966,  72  C.  C.  A.  9,  2 
L.  R.  A.  (N.  S.)  185. 

"False,"  as  used  in  Bankr.  Act  July  1, 
1898,  c.  541,  I  14,  cl  b  (3),  30  Stat  550,  as 
amended  by  Act  Feb.  5,  1903,  c.  487,  S  4,  32 
Stat  797,  forbidding  the  discharge  of  a 
bankrupt  who  has  obtained  property  on  cred- 
it upon  a  materially  "false  statement"  means 
no  more  than  '*not  true,"  though  the  word 
is  flexible,  and  sometimes  means  'incorrect" 
and  sometimes  comprehends  wickedness  or 
fraud,  as  in  section  29,  where  the  term 
'*false  oath"  means  a  corruptly  false  oath, 
such  as  would  subject  affiant  to  a  prosecution 
for  perjury.    In  re  Gilpin,  160  Fed.  171,  183. 

Of  ezistins  f*ot 

Where  defendant,  convicted  of  grand 
larceny  by  false  representations,  was  ^own 
to  have  falsely  stated  that  he  had  an  order 
from  a  well-known  mercantile  corporation 
for  a  large  number  of  garments,  and  that  he 
desired  to  purchase  goods  from  which  to 
manufacture  them,  by  which  he  induced 
their  delivery,  it  was  a  "false  statement  of 
an  existing  fact,"  and  not  a  warranty  as  to 
his  financial  standing,  and  was  criminal, 
though  not  in  writing  and  signed  by  the 
party  to  be  charged  thereby,  as  required  by 
Pen.  Code,  §  544,  providing  that  false  pre- 
tenses relating  to  the  purchaser's  financial 
ability  must  be  in  writing.  People  v.  Roth- 
stein,  72  N.  E.  999,  180  N.  Y.  148,  1  Ann. 
Cas.  978. 

FALSE  SWEARING 

"False  swearing"  may  be  predicated  on 
a   promissory   oath.     Where   the   managers 
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of  an  election  at  the  beginning  of  the  day 
take  the  usual  oath  to  conduct  the  election 
honestly  and  according  to  law,  and  thereup- 
on, having  held  the  election,  knowingly  and 
willfully  certify  false  returns,  the  ofBdal 
oath  and  the  election  papers  being  transmit- 
ted by  law  together  to  the  designated  offi- 
cials, the  election  managers  so  falsifying 
their  returns  are  subject  to  indictment  for 
false  swearing.  Norton  ▼.  State,  63  S.  E. 
662,  664,  5  Ga.  App.  686. 

Any  **talae  swearing"  as  to  anything 
past  or  present  makes  one  guilty  of  "false 
swearing,'*  without  regard  to  its  materiali- 
ty. Wilson  V.  State,  »3  S.  W.  547,  49  Tex. 
Cr.  R.  49a 

"False  swearing**  is  defined  as  follows: 
One  who  takes  an  oath  before  a  person  au- 
thorized to  administer  an  oath  upon  a  mat- 
ter of  public  interest  is  guilty  of  swearing. 
It  would  have  been  perjury  If  taken  in  judi- 
cial proceedings,  as  where  a  person  makes 
an  affidavit  under  the  English  Bill  of  Sale 
Act  It  Is  less  than  perjury,  and  is  an  in- 
dictable ofTense.  It  is  also  defined  as  an 
oath  taken  before  a  competent  officer  in  a 
proceeding  which  is  not  Judicial,  but  may 
affect  Judicial  right,  and  as  swearing  cor- 
ruptly. A  law  denouncing  "false  swearing" 
does  not  necessarily  cover  perjury.  State 
V.  CJoleman,  42  South.  471,  472,  117  La.  973, 
8  Ann.  Cas.  880  (citing  Bouv.  Law  Diet; 
Black,  Law  Diet;  2  Bish.  p.  1029,  I  14;  2 
McClain,  852;  Whart  S  1269;  2  RusseU, 
603;    19  Cya  p.  448). 

"In  order  to  constitute  the  crime  of 
'false  swearing,'  the  oath  need  not  be  taken, 
or  the  false  statement  made,  in  a  matter 
Judicially  pending,  or  to  a  matter  material 
to  any  point  in  'question.  It  is  only  neces- 
sary that  the  false  statement  should  have 
been  willfully  made,  with  a  knowledge  of 
its  falsity,  on  a  subject  in  reference  to  which 
appellant  might  have  been  legally  sworn, 
and  that  the  oath  was  administered  by  an 
officer  authorized  to  administer  it"  Stamper 
V.  Commonwealth  (Ky.)  100  S.  W.  286,  287. 

Under  the  Texas  law  the  crime  of  "false 
swearing,"  as  distinguished  from  perjury, 
can  only  be  committed  by  a  false  oath  to  the 
voluntary  declaration  or  affidavit,  "not  re- 
quired by  law  or  made  in  the  course  of  a 
Judicial  proceeding."  Pierce  v.  Creecy,  28 
Sup.  Ct  714,  719,  210  U.  S.  387,  52  L.  Ed. 
1113  (citing  Pen.  CJode  Tex.  art.  209). 

Where  a  policy  of  insurance  provides 
that  it  shall  be  void  in  case  "of  fraud  or 
false  swearing"  by  the  insured,  the  use  of 
the  words  "false  swearing,"  in  connection 
with  the  word  "fraud,"  plainly  indicates  that 
either  fraud  or  false  swearing  was  designed 
to  have  the  effect  of  defeating  the  policy, 
regardless  of  the  ultimate  effect  of  the  false 
swearing  upon  either  party  to  the  contract 
False  swearing,  when  knowingly  and  will- 
fully done,  with  intent  to  defraud  the  insur- 


er, avoids  the  policy,  regardless  of  the  ulti- 
mate effect  of  such'  false  swearing,  and  it 
is  very  plain  that  the  word  "fraud"  was 
used  in  connection  with  the  words  "false 
swearing,"  so  as  to  cover  frauds  otherwise 
than  by  false  swearing.  It  is  clear  that  if 
the  words  "false  swearing"  be  given  their 
plain  ordinary  meaning,  they  cannot  be  held 
to  mean  that  it  was  only  "false  swear- 
ing" which  worked  an  advantage  to  the  in- 
sured to  the  prejudice  or  injury  of  the  in- 
surer in  the  adjustment  and  payment  of  the 
loss  that  can  avoid  the  policy.  If  the  plain- 
tiffs knowingly  and  willfully,  with  intent  to 
defraud  the  defendants,  swore  falsely  in 
making  the  proofs  of  loss,  such  act  amount- 
ed to  a  fraud  upon  the  defendants,  which 
avoided  the  policies,  irrespective  of  the  ul- 
timate effect  upon  the  defendants.  If  the 
false  swearing  must  secure  an  advantage 
to  the  insured  in  the  adjustment  and  pay- 
ment of  the  loss,  to  the  prejudice  or  injury 
of  the  insurer,  in  order  to  avoid  the  policies, 
the  purpose  of  this  provision  would  in  many 
cases  be  nullified,  because  the  insured,  after 
swearing  falsely  to  proofs  of  loss  in  order  to 
recover  more  than  his  honest  loss,  could  es- 
cape the  consequences  of  his  act  in  case  of 
discovery  of  such  false  swearing  before  pay- 
ment by  the  insurer.  Such  a  construction 
would  defeat  the  object  of  this  wholesome 
provision,  designed  to  prevent  ftaud  and 
false  swearing,  and  is  wholly  inconsistent 
with  its  purpose  and  policy.  Meyer  v.  Home 
Ins.  O.,  106  N.  W.  1087,  1088,  127  Wis.  293. 

FALSE  TOK£ir 

See  False  Pretense. 

FALSE  WBrmf  o 

Make  false  writing,  see  Make. 

FALSELY  TO  MAINTAIN  PI 
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The  phrase  "falsely  to  maintain  pleas, 
contained  in  33  Edw.  I,  St  2,  making  it  a 
conspiracy  to  ^  confer  together  to  falsely 
maintain  pleas,  does  not  mean  the  setting  up 
of  a  false  defense.  "The  evident  intent  of 
the  statute  was  to  include  within  the  defini- 
tion those  who  combine  for  the  purpose  of 
perverting  or  obstructing  Justice."  State  v. 
Bacon,  61  Ati.  653,  655,  656,  27  R.  L  252. 

FALSIFT— FALSIFICATION 

See,  also,  Surcharge. 

To  surcharge  or  "falsify"  is  to  allege  an 
omission  In  an  account  or  deny  the  correct- 
ness of  some  or  all  of  the  items  rendered. 
One  who  objects  to  a  stated  account  must 
surcharge  or  falsify  it,  and  an  account  ren- 
dered by  an  administrator  is  a  stated  ac- 
count Tate  V.  Gairdner,  46  S.  SI  73,  74, 
119  Ga.  133. 

Pen.  Ck>de,  §|  113,  114,  punishing  '*fiilsi- 
fying"  any  record  in  any  public  ofilce,  do 
not  make  a  fraudulent  purpose  an  ingre- 
dient of  the  offense,  and  a  falsification  of  a 
public  record  willfully  and  Imowingly  made 
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is  an  offense  without  r^;ard  to  any  puipose 
to  defraud.  People  v.  Tomalty,  lU  Pac. 
513,  515.  14  CaL  App.  224. 

To  publish  of  a  public  official  that  he 
was  a  "falsifier  of  public  documents''  is 
libelous  per  se,  as  the  word  "falsifier,"  as 
80  used,  carried  with  it  the  ordinary  mean- 
ing of  "one  who  falsifies  or  deceives ;  a  liar." 
Tawney  v.  Slmonson,  WhitC(Hnb  &  Hurley 
Oo.,  124  N.  W.  229,  232,  109  Minn.  341,  27  L. 
B.  A.  (N.  S.)  1035. 

TALSUB  IN  UNOt   FALSITS  IN  OMNI- 
BUS 

*'F&Isus  in  uno,  falsus  in  omnibus,"  is 
but  a  legal  maxim,  not  an  inflexible  rule  of 
evidence,  and  in  practice  its  application  is 
delegated  to  the  jury  under  appropriate  in- 
structions. After  defendant  had  published  a 
libelous  article  charging  plaintiff  with  be- 
ilig  a  political  coworker  with  B.,  plaintiff 
wrote  a  letter  to  defendant,  purporting  to 
cMitain  a  truthful  statement  of  his  political 
activities,  and  an  argument  that  he  was  not 
guilty  of  the  charge  made  in  the  publica- 
tions. The  letter  contained  a  statement  that 
plaintiff  had  refused  to  consent  to  the  plac- 
ing of  the  names  of  Democratic  nominees  for 
the  Supreme  Conit  on  the  Public  Ownership 
ticket,  because  they  had  declared  the  Ck>n- 
stitution  itself  unconstitutional  in  order  to 
nail  up  the  ballot  boxes,  and  thus  cover  evi- 
dence of  frauds  In  the  municipal  election. 
It  was  held  that  the  falsity  of  such  charge 
did  not  render  the  entire  letter  false  as  a 
matter  of  law,  under  the  maztm  "falsus  in 
uno,  falsus  in  omnibus" ;  the  question  wheth- 
er the  letter  or  the  Ubel  spoke  the  truth  in 
regard  to  the  matters  in  controversy  being 
for  the  jury.  Meriwether  r.  Publishers: 
George  Knapp  ft  Co.,  97  S.  W.  267,  206,  267, 
120  Mo.  App.  354. 

The  maxim  of  "falsus  in  uno,  falsus  in 
omnibus,"  is  not  a  mandatory  rule  of  evi- 
dence, but  rather  a  permissible  inference 
tbat  the  jury  may  or  may  not  draw  whea 
convinced  that  an  attempt  has  been  made  by 
a  witness  to  mislead  them  in  some  material 
respect.  Where  a  party  speaks  to  a  fact  in 
respect  to  which  he  cannot  be  presumed  lia- 
ble to  mistake,  as  In  relation  to  the  country 
of  his  birth,  or  his  being  In  a  vessel  on  a 
particular  voyage,  or  living  in  a  particular 
place,  if  the  fact  turn  out  otherwise,  it  is 
extremely  difficult  to  exempt  him  for  the 
charge  of  deliberate  falsehood;  and  the 
courts  of  justice,  under  such  circumstances, 
are  bound,  upon  principles  of  law  and  moral- 
ity and  justice  to  apply  the  maxim,  "falsus  in 
uno,  falsus  in  omnibus."  Addis  v.  Rushmore, 
65  Ati.  1036,  74  N.  J.  Law,  649. 

The  doctrine,  "falsus  in  uno,  falsus  in 
omnibus,"  always  dangerous  in  trials,  should 
never  be  so  broad  as  to  apply  where  the  false 
testimony  was  not  willfully  false.  The  fact 
that  a  witness  has  sworn  falsely  to  a  mate- 


rial fact  is  not  enough  to  render  the  doctrine 
applicable,  unless  he  did  it  willfully,  know- 
ingly,* or  corruptly.  An  instruction  that,  if 
a  witness  has  sworn  falsely  to  any  material 
matter,  the  jury  may  disregard  his  testi- 
mony, is  erroneous  for  failing  to  state  that 
the  false  swearing  must  have  been  willful, 
since  the  doctrine,  "falsus  in  uno,  falsus  in 
omnibus,"  always  dangerous  In  trials,  should 
never  be  so  broad  as  to  leave  out  the  fact 
of  willfulness.  Bell  v.  State,  43  South.  84, 
85,  90  Miss.  104  (citing  Sardis  &  D.  R.  Co. 
y.  McCoy,  87  South.  706,  85  Miss.  392). 

The  doctrine,  "falsus  In  uno,  falsus  in 
omnibus,"  is  only  applied  as  a  rule  of  law 
to  a  witness  who  has  knowingly  and  will- 
fully sworn  falsely  as  to  some  fact  material 
to  the  issue.  An  instruction  that,  If  the 
jury  believed  that  any  witness  had  knowing- 
ly sworn  falsely  on  any  material  point,  or 
had  knowingly  "belittled  any  material  fact" 
in  the  case,  they  might  properly  disregard 
all  the  testimony  of  such  witness,  except  so 
far  as  corroborated  by  other  credible  evi- 
dence, was  erroneous.  Chicago  &  S.  L.  R. 
Co.  V.  Kline,  77  N.  B.  229,  230,  220  111.  334 
(citing  Chicago  City  Ry.  Co.  v.  Allen,  48  N. 
E.  414,  169  III.  287). 

The  usual  and  approved  language  in 
which  the  doctrine  of  "falsus  in  uno,  ftilsus 
in  omnibus,"  is  stated  is  that,  "if  a  witness 
testifies  willfully  fftlsely  as  to  any  material 
matter  in  the  trial  of  a  case,  the  jury  may, 
if  they  see  fit,  but  are  not  bound  to,  reject 
all  of  such  witness'  evidence  not  corrobo- 
rated by  some  other  credible  evidence." 
Hence  this  doctrine  was  not  clearly  stated 
in  an  instruction  that  "if  you  find  that  the 
testimony  of  any  witness  has,  when  you 
consider  the  whole  evidence,  been  impeach- 
ed, then  you  may  reject  the  testimony  of 
such  witness  entirely  if  you  see  fit,  unless 
it  is  corroborated  by  some  testimony,  or  by 
some  evidence  which  you  believe  to  be  true." 
Miller  v.  State,  119  N.  W.  850.  860,  139  Wis. 
57. 

The  rule,  "falsus  in  uno,  falsus  In  omni- 
bus," does  not  mean  that  a  witness*  entire 
testimony  must  necessarily  be  disregarded  or 
disbelieved  because  there  may  be  found 
falsehood  in  certain  parts  of  it.  The  rule 
merely  means  that,  where  the  witness  is 
found  to  have  sworn  falsely  in  a  certain 
material  part  of  his  testimony,  his  entire 
testimony  may  for  that  reason  be  rejected. 
But  no  one  will  attempt  to  challenge  the 
right  of  a  jury  or  a  judge  trying  the  facts 
to  believe  and  credit  certain  parta  of  the 
testimony  of  a  witness  who  has  been  shown 
to  have  sworn  falsely  as  to  certain  other 
material  parts  thereof.  However,  this  rule 
is  one  which  cannot  well  be  invoked  in  a 
court  of  appeal  on  a  review  of  the  facts. 
Brandt  v.  Krogh,  111  Pac.  275,  279,  14  CoL 
App.  39. 
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'*The  maxim,  'falsns  in  nno,  teAsua  in 
omnibus/  applies  only  where  a  witness  has 
knowingly  and  willfully  testified  falsely  as 
to  matters  of  fact"  An  Instruction  that,  if 
a  witness  had  at  another  time  and  place 
made  statements  material  to  the  Issue  in  the 
case  at  variance  with  his  testimony  while  on 
the  witness  stand,  the  jury  were  at  liberty 
to  disregard  the  whole  of  such  witness*  tes- 
timony, except  in  so  far  as  he  was  corrobo- 
rated by  other  credible  evidence,  was  er- 
roneous, since  it  allowed  them  to  reject  the 
entire  testimony  of  a  material  witness  with- 
out even  finding  any  of  it  false,  whereas, 
before  they  could  do  so,  they  must  have 
found  some  of  It  false  and  knowingly  and 
willfully  false.  Nielsen  v.  Cedar  County, 
98  N.  W.  1090,  1092,  5  Neb.  (Unof.)  430  (quot- 
Ing  and  adopting  definition  in  Omaha  &  R. 
V.  R.  Co.  V.  Krayenbuhl,  67  N.  W.  477,  48 
Neb.  553). 

The  rule,  'f  alsus  in  uno,  falsus  in  omni- 
bus," does  not  apply  for  the  purpose  of  de- 
termining the  weight  to  be  given  to  the  tes- 
timony of  a  witness  where  some  of  his  tes- 
timony has  been  corroborated.  Jewell  v. 
Kelley,  118  N.  W.  987,  989,  156  Mich.  301. 

Where  the  evidence  of  witnesses  is  In 
irreconcilable  conflict,  and  the  difference  is 
unexplalnable  on  the  theory  of  mistake,  li- 
belant's testimony  in  Important  particulars 
being  completely  discredited,  the  maxim, 
"falsus  in  uno,  falsus  in  omnibus,"  should  be 
applied.  The  Helra  W.  Martin,  180  Fed. 
317. 

"Where  a  party  swears  falsely  to  a  fact 
in  respect  to  which  he  cannot  be  presumed 
likely  to  mistake,  courts  are  bound  to  ap- 
ply the  maxim,  *falsus  in  uno,  falsus  in  omni- 
bus,' and  to  give  no  credit  to  any  fact  de- 
pending upon  his  testimony  alone."  Titter^ 
ington  V.  State,  106  N.  W.  421,  422,  75  Neb. 
153  (quoting  Dell  v.  Oppenhelmer,  4  N.  W. 
51,  9  Neb.  454;  citing  Young  v.  Pritchett,  6  N. 
W.  414,  10  Neb.  357;  Freiberg  v.  Treitschke, 
55  N.  W.  273,  36  Neb.  880 ;  Johnson  v.  State, 
51  N.  W.  835,  34  Neb.  261). 

While  the  maxim>  "falsus  in  uno,  falsus 
in  omnibus,"  is  not  adopted  as  a  rule  of  law, 
the  jury  may  entirely  disregard  the  testi- 
mony of  any  witness  considered  willfully 
f^lse  in  any  particular,  and  the  court  could 
so  instruct.  Ducharme  v.  Holyoke  St  R. 
Co.,  89  N.  E.  561,  564^  203  Mass.  384. 

Where  evidence  Invokes  an  application 
of  the  rule,  "falsus  in  uno,"  etc.,  the  trial 
court's  exercise  of  discretion  In  applying  the 
rule  will  not  be  disturbed.  Pratt  v.  Wel- 
come, 92  Pac  500,  501,  6  Cal.  App.  475. 

To  authorize  the  application  of  the 
maxim,  "falsus  in  uno,  falsus  in  omnibus," 
it  is  not  sufficient  that  the  testimony  of  the 
witness  is  In  some  particular  simply  untrue, 
or  that  he  even  willfully  swore  falsely  to 
an  immaterial  fact     It  must  appear  that 


he  has  willfully  and  knowingly  sworn  false- 
ly to  a  material  fact  Boykln  t.  State,  38 
South.  725,  728,  86  Miss.  481. 

A  variant  statement  made  by  one  in  an 
answer  in  a  fornter  suit,  though  not  between 
the  same  parties  as  in  the  present  suit,  may 
be  used  to  impeach  him  as  a  witness,  and  the 
principle  touching  credit  of  witnesses  ap- 
plies: "Falsus  in  uno,  falsus  in  omnibus." 
In  which  Instance  is  he  telling  the  truth? 
A  court  cannot  act  on  his  evidence  in  this 
case,  when  under  oath  on  a  former  occasion 
the  witness  made  statements  flatly  contradic- 
tory to  his  evidence  In  this  case  as  to  the 
same  vital  points  on  which  this  case  rests. 
Hudklns  v.  Crim,  61  a  E.  166,  170,  64  W.  Va. 
225. 

Under  B.  &  a  Comp.  {  857,  subd.  3,  re- 
quiring the  court  to  Instruct  that  a  witness 
false  in  one  part  of  his  testimony  is  to  be 
distrusted  in  all  others,  an  instruction  that 
a  witness  may  be  false  intentionally  or  by 
mistake,  and  that  a  mistaken  witness  is  a 
false  witness,  etc.,  was  erroneous,  since  there 
must  be  a  state  of  facts  from  which  the  Jury 
may  be  authorized  to  believe  and  they  must 
believe  the  evidence  willfully  false  in  some 
particular  before  they  may  discredit  the 
whole  of  the  witness*  testimony ;  the  maxim, 
"falsus  in  uno,  falsus  in  omnibus"  applying 
only  when  truth  la  intentionally  disregarded, 
and  not  when  by  defect  of  memory  it  is  in- 
nocently departed  from.  Simpson  v.  Miller, 
110  Pac  486,  57  Or.  61,  29  Lw  R.  A.  (N.  S.) 
680,  Ann.  Cas.  1912D,  1349. 

The  word  "false,"  as  used  in  L.  O.  L.  S 
868,  subd.  3,  providing  that  a  witness  false 
in  one  part  of  his  testimony  is  to  be  dis- 
trusted in  another,  is  not  the  equivalent  of 
"mistaken";  and  hence  an  instruction  in  the 
language  of  the  statute  is  not  erroneous  for 
refusal  to  add  "willfully"  before  "false." 
State  V.  Meyers,  117  Pac.  818,  821,  59  Or. 
537  (quoting  2  Words  and  Phrases,  p.  1655). 

FAME 

See  Common  Fame. 

FAMILIAR 

"Familiar,*'  as  used  in  a  verification  of 
an  answer  by  defendant's  attorney,  stating 
that  affiant  is  "familiar  with  all  statements*' 
in  the  answer,  and  "the  facts  in  the  case  as 
claimed  by  defendant,"  signifies  that  the  at- 
torney is  well  acquainted  with,  or  has  knowl- 
edge of,  the  statements  In  the  answer,  and 
with  the  facts  as  claimed  by  defendant ;  the 
word  being  defined  as :  "Having  an  intimate 
knowledge;  well  knowing;  well  acquainted." 
"Closely  acquainted  with  or  intimate ;  ♦  ♦  • 
having  an  Intimate  knowledge  of ;  •  ♦  • 
well  known ;  well  understood."  "Having  in- 
timate knowledge;  well  acquainted;  thor- 
oughly versed" — so  that  his  competency  td 
verify  sufficiently  appears.  Turner  v.  Loom- 
Is,  125  N.  W.  662,  664,  146  Iowa,  655. 
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FAMILY 

See  Head  of  a  Family;  Immediate  Fam- 
ily; Person  of  the  Family. 
Member  of  family,  see  Member. 
See,  also,  Household. 

A  "family"  is  a  collective  body  of  per- 
sons liTlng  in  one  house,  and  under  one  man- 
ager. It  consists  of  those  who  live  with  the 
pater  familias.  The  word  is  often  used  in- 
terchangeably with  **household."  Pearre  v. 
Smith,  73  Ati.  141, 142, 110  Md.  531;  Birch  v. 
Birch,  86  S.  W.  1106,  1108,  112  Mo.  App.  157 
(Duncan  v.  Frank,  8  Mo.  App.  286;  Ridenour- 
Baker  Grocery  Co.  v.  Monroe,  43  S.  W.  633, 
142  Mo.  165 ;  Leake  v.  Lucas,  91  N.  W.  374, 
93  N.  W.  1019,  65  Neb.  359,  62  L.  R.  A.  190 ; 
Pearson  v.  Miller,  14  South.  731,  71  Miss. 
379,  42  Am.  St.  Rep.  470;  Bair  v.  Robinson, 
108  Pa.  247,  56  Am.  Rep.  198;  Menefee  v. 
Chesley,  66  N.  W.  1038,  98  Iowa,  55;  Nea- 
Bham  V.  McNair,  72  N.  W.  773,  103  Iowa,  695, 
38  L.  R.  A.  847,  64  Am.  St  Rep.  202) ;  Forbes 
V.  Groves,  116  S.  W.  451,  452,  134  Mo.  App. 
729;  Perkins  v.  Morgan,  85  Pac.  640,  641,  36 
Colo.  360 ;  In  re  Bishop^s  Estate,  106  N.  W. 
637,  638,  130  Iowa,  250;  Robblns  v.  Bangor 
Ry.  &  Electric  Co.,  62  Atl.  136,  141,  100  Me. 
496,  1  L.  R.  A.  (N.  S.)  963  (citing  3  Words 
and  Phrases,  p.  2673,  and  cases  dted) ;  Gil- 
man  V.  Matthews,  77  Pac.  3^6,  369,  20  Colo. 
App.  170  (citing  Webst.  Diet ;  Schlesinger  v. 
Kelfer,  30  111.  App.  253;  Hudson  v.  King,  23 
III  App.  120;  KeUy  v.  Canon,  41  Pac.  833,  6 
Colo.  App.  465;  Straight  v.  McKay,  60  Pac. 
1106,  15  Colo.  App.  60) ;  Hart  y.  Goldsmith, 
51  Conn.  479,  480;  Forlaw  y.  Augusta  Naval 
Stores  Co.,  52  S.  E.  898,  902,  124  Ga.  261 
(citing  Goode  v.  State,  16  Tex.  App.  414; 
Bones  v.  State,  23  South.  485,  117  Ala.  146) ; 
In  re  Finklea,  153  Fed.  492,  403  (citing  Fant 
V.  Gist,  15  S.  E.  721,  36  S.  0.  576;  Cooper  v. 
Cooper,  24  Ohio  St  488). 

The  word  "family"  in  a  will  is  one  of 
flexible  meaning  and  will  be  construed  differ- 
ently as  the  circumstances  require,  in  order 
that  the  apparent  meaning  in  which  it  Is 
used  in  any  given  case  may  be  carried  into 
effect.  Famam  v.  Farnam,  77  Atl.  70,  72, 
83  Conn.  369. 

The  word  "family**  in  its  most  usual  sig- 
nification is  the  group  comprising  the  hus- 
band and  wife  and  their  dependent  children. 
In  a  broader  sense  it  consists  of  a  person  act- 
ing as  head  or  manager  with  others  living 
with  and  depending  ui)on  him  and  occupying 
the  same  home.  Floyd  County  v.  Wolfe,  J.17 
N.  W.  32,  33, 138  Iowa,  749. 

The  word  •family,"  within  Rev.  Laws 
1905,  f  235,  declaring  that,  if  a  man  has  his 
family  living  in  one  place  and  he  does  busi- 
ness in  another,  the  former  shall  be  consider- 
ed his  residence,  etc.,  is  any  group  of  persons 
cons^tuting  a  distinct  domestic  body.  State 
ex  Pel.  Young  v.  Hays,  117  N.  W.  615,  616, 
105  Minn.  399. 


The  word  "family,"  as  used  in  Const  art. 
16,  I  50,  and  in  the  statute  exempting  the 
homestead  from  forced  sale  in  the  lifetime  of 
the  husband  or  head  of  the  family,  has  a 
broader  signification  and  includes  a  greater 
variety  of  persons  than  the  words  "widow 
and  minor  children  and  unmarried  daughters 
remaining  with  the  family,**  for  whose  benefit 
the  homestead  is  required  to  be  set  apart  by 
Rev.  St.  1895,  arts.  2046,  2049,  on  the  death  of 
a  husband  leaving  a  widow,  minor  children, 
and  unmarried  daughters  remaining  with  the 
family.  Wilklns  v.  Briggs,  107  S.  W.  135, 
138,  48  Tex.  Civ.  App.  596. 
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Family,**  as  used  in  the  statute  provid- 
ing for  service  of  a  summons  by  leaving  a 
copy  at  defendant's  usual  place  of  abode  with 
some  person  of  his  family,  may  be  defined  as 
"a  collective  body  of  persons  who  live  in  one 
house,  under  one  head  or  manager,  including 
parents,  children,  and  servants,  and,  as  the 
case  may  be,  lodgers  or  boarders'*  (quoting  3 
Words  and  Phrases  Judicially  Defined,  p. 
2673),  and  where  the  relation  between  the  per- 
son to  whom  the  papers  are  delivered  and 
the  other  persons  of  the  household  is  of  a 
permanent  and  domestic  character,  and  not 
merely  temporary,  he  is  a  person  of  the  fam- 
ily on  whom  constructive  service  of  process 
against  another  member  may  be  made,  (bol- 
ter V.  Luke,  108  S.  W.  608,  609,  129  Mo.  App. 
702. 

The  word  "family,**  as  used  in  the  sec- 
tion of  the  Code  defining  "domicile,**  cx)nveys 
the  idea  of  the  unity  of  the  household. in 
whicb  are  gathered  the  members  of  the  fam- 
ily as  one  collective  body  under  the  manage- 
ment of  the  head  thereof,  or  to  which  the 
head  of  the  family,  though  called  away  by 
the  demands  of  busicess  at  times,  constantly 
returns  or  expects  to  return.  Forlaw  v.  Au- 
gusta Naval  Stores  €k).,  52  S.  E.  898, 901, 124 
Ga.  261. 

"The  word  'family*  is  an  expression  of 
great  flexibility.  It  is  applied  in  many 
ways.  It  may  mean  the  husband  and 
the  wife  having  no  children  and  living 
alone  together,  or  it  may  mean  children,  or 
wife  and  children  or  blood  relatives,  or  any 
group  constituting  a  distinct  domestic  or  so- 
cial body.  Thus  it  may  include  the  husband, 
wife,  father,  mother,  son,  daughter,  brother, 
and  sister  of  another."  Klee  v.  Klee,  93  N. 
Y.  Supp.  588,  590,  47  Misc.  Rep.  101  (quoting 
and  adopting  definition  in  Carmichael  v. 
Northwestern  Mut  Ben.  Ass*n,  16  N.  W.  871, 
51  Mich.  494). 

Where  a  testator  whose  family  consisted 
of  himself,  his  wife,  brother  and  B.,  a  young 
girl  whom  he  had  taken  to  live  in  the  family, 
directed  that  his  executor  should  take  proper 
care  of  B.,  supplying  her  with  comfortable 
wearing  apparel,  food,  etc.,  as  long  as  she  re- 
mained "a  member  of  my  family,  or  until  she 
became  twenty-one  years  of  age,'*  he  used  the 
term  "my  family**  to  describe  an  entity  dif- 
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ferent  from  and  Independent  of  the  units  of 
which  It  was  composed,  and  B.'s  right  to  care 
and  support  was  not  terminated  by  the  death 
of  either  the  wife  or  the  brother.  Miller  v. 
Miller,  39  S.  £.  597,  599,  99  Va.  662,  86  Am. 
St  Bep.  919. 

As  deteniil]i.ed  by  dependent  condition 

Where  it  appears  that  a  grandmother 
has  kept  her  grandchild  since  infancy,  main- 
taining her  in  her  own  home,  and  there  is 
evidence  that  the  parents  are  unable  to  sup- 
port the  child,  the  two  constitute  a  family 
within  the  meaning  of  the  homestead  exemp- 
tion. First  Nat  Bank  v.  Sokolski  (Tex.)  131 
S.  W.  818,  821. 

A  "family"  has  been  defined  as  "a  collec- 
tive body  of  persons,  who  live  in  one  house, 
under  one  head  or  manager."  A  person  fur 
nishing  a  home  for  himself,  his  mother,  two 
minor  brothers,  and  an  Invalid  sister,  and 
furnishing  the  groceries  and  money  for  their 
support,  is  the  head  of  a  "family,"  within 
the  statute,  fixing  the  amount  of  wages  which 
shall  be  exempt.  Jarboe  v.  Jarboe,  79  S.  W. 
1162, 1163,  106  Mo.  App.  459. 

As  determined  by  obligation  to  rappovt 

The  word  "family"  in  the  exemption  law 
implies  a  collection  of  persons  of  which  the 
debtor  is  the  head,  and  while  one  may  be  a 
member  of  his  family  though  residing  apart 
from  him,  especially  the  debtor's  wife  and 
minor  children,  the  debtor's  mother,  residing 
apart  from  him  and  not  shown  to  be  a  poor 
person  unable  to  maintain  herself  by  work,  is 
not  a  member  of  his  family,  so  as  to  exempt 
money  due  him  for  services  from  execution. 
Lawson  t.  Lawson,  lU  Pac.  354,  865, 158  GaL 
446. 

Though  a  mother  not  living,  with  her  son 
is  not  strictly  a  member  of  his  family,  where 
she  is  in  poor  health,  destitute,  is  supported 
by  him,  as  the  law  requires,  and  resides  with- 
in the  state,  she  is  a  member  of  his  family, 
within  the  statute  exempting  a  debtor's  earn- 
ings when  necessary  for  the  use  of  his  "fami- 
ly." Lawson  v.  Lawson,  115  Pac.  461,  462, 
15  Cal.  App.  496. 

To  constitute  one  or  more  persons,  with 
anotiier,  living  together  in  the  same  house,  a 
"family,"  it  must  appear  that  they  are  being 
supported  by  that  other  in  whole  or  in  part, 
and  are  dependent  on  him  therefor,  and  fur- 
ther that  he  is  under  a  natural  or  moral  ob- 
ligation to  render  srucdi  support  Sheehy  t. 
Scott,  104  N.  W.  1139,  1140,  128  Iowa,  551, 
4  L.  R.  A.  (N.  S.)  365  (citing  Fox  v.  Waterloo 
Nat  Bank,  102  N.  W.  424,  126  Iowa,  481). 

Where  such  .a  social  status  exists  be- 
tween brother  and  sister  that  a  moral,  if  not 
a  legal,  obligation  rests  on  the  brother  to 
support  and  take  care  of  the  sister,  and  there 
is  a  corresponding  state  of  dependence  on  her 
part  for  such  support  and  care,  a  family  re- 
lation exists,  within  the  statute  exempting 
homesteads,    £U  P.  Drought  &  Co.  v.  Stall- 


worth,  100  S.  W.  188,  189,  45  Tex.  Civ.  App. 
159. 

An  adult  son,  for  whose  support  his  fa- 
ther is  not  legally  liable,  and  who  does  not 
reside  with  his  father,  is  not  a  member  of 
his  father's  "family,"  within  the  meaning  of 
Code  av.  Proc.  N.  Y.  §|  1879,  2463,  which  ex- 
empt the  earnings  of  a  debtor  for  60  days, 
where  they  are  **neces8ary  for  the  use  of  a 
family  wholly  or  partly  supported  by  his 
labor";  and  the  payment  by  a  father  from 
his  earnings  to  a  son  living  separate  from  him 
of  $600,  when  the  father  was  in  fact  insolv- 
ent, and  knew  such  fact,  or  at  least  that  his 
solvency  was  doubtful,  was  a  transfer  with 
intent  to  hinder  and  delay  creditors,  which 
constituted  an  act  of  bankruptcy,  under 
Bankr.  Act  July  1,  1898,  c.  541,  (  3a  (1)  30 
Stat  546.    In  re  Condon,  198  Fed.  947,  948. 

As  determined  by  relationsliip 

Where  a  statute  authorizes  the  incorpo- 
ration of  mutual  benefit  associations  for  the 
payment  of  death  benefits,  according  to  by- 
laws adopted,  "to  the  husband,  wife,  father, 
mother,  son,  daughter,  brother,  sister  and  le- 
gal representatives  of  such  member,"  and  the 
certificates  of  an  association  incorporated 
thereunder  provide  for  the  payment  of  bene- 
fits "to  the  family,  orphans,  or  dependents 
as  such  member  may  direct"  the  word  "fam- 
ily** refers  to  the  persons  designated  in  the 
statute,  and  includes  the  mother  of  a  mem- 
ber with  whom  such  member  was  living: 
Klee  V.  Klee,  93  N.  Y.  Supp.  588,  589,  47  Misc. 
Rep.  101. 

An  averment  that  accused  sent  a  threat- 
ening letter  to  F.  and  the  members  of  her 
family,  to  wit  her  granddaughter  and  her 
son-in-law,  without  further  stating  the  rela- 
tion between  F.  and  the  other  two,  is  suffi- 
cient to  support  an  indictment  under  Act  No. 
110  of  1908,  providing  a  punishment  for  send- 
ing letters  to  another  for  the  purpose  of  ex- 
torting money,  threatening  to  kill,  kidnap, 
etc.,  him  or  any  member  of  his  family;  the 
act  specifically  providing  that  the  term  "fam- 
ily" shall  include  the  lineal  and  collateral 
relatives^  to  and  including  the  third  degree. 
State  V.  Allen,  56  South.  655,  658,  129  La. 
733. 

The  word  "family,"  used  in  the  constitu- 
tion of  a  benefit  association  to  designate  the 
class  to  which  the  beneficiaries  must  belong, 
includes  the  following  persons,  who  are  en- 
titled to  take  as  a  general  rule  in  the  order 
named :  The  wife  and  unmarried  children,  or, 
if  no  unmarried  children,  the  wife  alone,  or, 
if  no  wife,  the  unmarried  children  alone,  or, 
if  no  wife  and  no  unmarried  children,  persons 
related  by  consanguinity  or  affinity,  living 
with  the  member  in  the  same  household,  or, 
if  none,  any  person  so  related  on  whom  the 
member  is  dependent,  or  any  person  so  relat- 
ed, dependent  on,  and  supported  by  the  mem- 
ber, or,  if  none,  the  married  children,  irre- 
spective of  dependency,  or,  if  none,  father, 
mother,  brothers,  and  sisters,  irrespective  of 
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aotnal  household  connection  and  d^>endence. 
Starnes  ▼.  Atlanta  Police  Relief  Ase'n,  58  S. 
E.  481,  484,  2  Oa.  App.  237. 

The  relation  of  brother  and  sisters  alone 
wonld  not  make  them  decedents'  '^family"  or 
of  his  family  within  the  meaning  of  benefi- 
ciary certificates  of  Insurance  or  articles  of 
incorporation.  Walker  t.  Peters,  124  S.  W. 
35, 36,  139  Mo.  App.  681. 

The  word  "f&mily"  in  the  charter  of  a 
mutual  benefit  society,  like  ''relative,"  has 
a  Tery  extensive  scope  and  has  been  held  to 
include  relatives  and  connections  both  by 
blood  and  marriage.  The  charter  of  a  bene- 
ficial association  provided  that  its  object 
was  to  establish  a  benefit  fund  for  the  fam- 
ilies or  dependents  of  members  as  they  shall 
dlrectt  and  a  by-law  declared  that  on  the 
death  of  one  or  more  benefidarieB  prior  to 
the  death  of  the  member,  if  no  change  of 
beneficiary  should  have  been  made,  the  share 
or  shares  to  which  such  beneficiaries  would 
bave  been  entitled  shall  be  paid  to  the  bene- 
ficiary's legal  representative,  to  be  distribut- 
ed to  his  or  her  heirs  at  law.  Held,  that 
where  a  member  of  such  order  died  after 
the  death  of  his  wife,  who  was  named  as  his 
beneficiary,  without  appointing  a  new  bene- 
ficiary, the  heirs  of  the  wife  at  the  time  of 
the  member^s  death  were  entitled  to  the  fund. 
Anderson  v.  Supreme  Council  Catholic  Be- 
nevolent Legion,  60  Atl.  759,  69  N.  J.  Eq.  176. 

As  detennlned  hy  jwsidemoe  tosether 

Where  a  member  of  a  fraternal  benefi- 
ciary society  lived  in  the  home  of  friends, 
and  none  of  them  were  dependent  on  such 
member;  and,  while  he  paid  no  board,  they 
expected  to  be  compensated  therefor  at  his 
death,  it  was  held  that  the  wife  of  the  per- 
son in  whose  home  the  member  lived  was  not 
a  member  of  his  "family,"  within  the  statute 
providing  that  the  payment  of  death  benefits 
shall  be  to  the  family,  etc.,  of  the  member. 
.Supreme  Commandery,  U.  O.  G.  O.,  v.  Don- 
agbey,  72  AtL  419,  75  N.  H.  197. 


Brotkera  and  aiat«m 

"Family,"  as  used  in  Civ.  Code,  (  230, 
providing  for  the  legitimation  of  a  bastard 
by  '"receiving  it  •  ♦  ♦  with  the  consent 
of  his  wife,  if  he  is  married,  into  his  family," 
means  no  more  than  that  the  father  must 
have  a  home,  a  settled  place  of  habitation  of 
which  he  is  the  head,  into  which  he  must  re- 
ceive the  child,  with  the  consent  of  his  wife, 
if  he  be  married;  'and  brothers  and  sisters, 
who  never  live  with  him,  are  no  part  of  his 
family.  In  re  Gird's  Estate,  108  Pac.  499, 
504, 157  Cal.  534,  137  Am.  St  Rep.  131. 

The  term  "family,"  as  defined  by  the 
Supreme  Court  of  South  Carolina,  "is  a  col- 
lective body  of  persons  who  live  in  one 
home,  under  one  head  or  manager."  The 
head  of  the  family  is  not  necessarily  the  fa- 
ther of  children.  The  word  has  a  sort  of 
flexible  meaning,  yet  in  construing  the  home- 
stead law,  while  there  is  no  well-defined  rule 


that  is  applicable  to  every  case,  and  how- 
ever flexible  the  term,  it  is  not  dependent 
upon  the  mere  will  or  caprice  of  the  debtor. 
A  single  man,  living  alone,  and  whose  par- 
ents are  living,  is  not  the  head  of  a  family 
and  entitled  to  exemptions  because  he  pays 
the  board  and  expenses  of  a  sister  at  schooL 
In  re  McGowan,  170  Fed.  493,  494. 

Under  Code  Miss.  1906,  (  2147,  giving  a 
debtor,  who  is  a  citizen  householder  and  hav- 
ing a  "family,"  certain  exemptions,  a  resi- 
dent bankrupt,  who  was  a  widower,  is  not 
entitled  to  exemptions  by  reason  of  the  fact 
that  he  contributes  to  some  extent  to  the  sup- 
port of  two  sisters  who  do  not  reside  with 
him.    In  re  Rainwater,  191  Fed.  738,  740. 

ClilldTen 

The  word  "family"  may  include  an  entire 
household,  all  descended  from  a  common 
stock,  their  husbands  and  wives,  but  does  not 
Include  the  child  of  a  son  who  was  born  and 
always  resided  in  a  distant  state.  Brett  v. 
Donaghe's  Guardian,  45  S.  E.  324,  325,  101 
Va.786. 

Where  the  will  made  a  bequest  to  a  son 
for  certain  specific  purposes,  and  provided 
that  the  balance,  if  any,  and  the  son's  share 
of  the  residuary  estate,  should  be  held  In 
trust  for  the  ben^t  of  the  son  and  "his 
family,"  It  was  held  that,  unaided  by  the 
context,  the  words  "his  family"  should  be 
construed  Us  "his  children."  Moredock  y. 
Moredock,  179  Fed.  163,  171. 

The  word  "family,"  in  the  statute  pro- 
viding that  property  exempt  under  the  home- 
stead exemption  law  shall  be  for  the  use  and 
benefit  of  the  family  of  the  debtor  from 
whose  estate  the  property  has  been  exempted 
in  homestead  proceedings,  includes  children 
bom  afterwards  to  husband  and  wife  as  well 
as  those  in  esse  and  designated  in  such  pro- 
ceedings. Hughes  V.  PurceU,  68  S.  E.  1111, 
135  Ga.  174. 

A  testator  bequeathed  to  one  of  his 
daughters  a  piece  of  property,  to  be  apprais- 
ed. The  will  deprived  her  of  power  to  sell 
such  property,  except  for  reinvestment  in 
other  property  suitable  for  a  home  for  her- 
self and  family,  and  to  be  used  for  that  pur- 
pose, and  stated  that  testator's  purpose  was 
to  provide  a  home  for  his  daughter  and  her 
family  as  long  as  she  lived.  The  will  also 
gave  a  sum  of  money  equal  to  the  amount  at 
which  such  house  and  lot  should  be  apprais- 
ed, to  be  invested  by  the  executor  for  a  home 
for  another  daughter,  to  be  held  in  the  same 
manner,  for  the  same  purpose,  and  under  the 
same  limitations  as  provided  about  the  house 
and  lot  devised  to  the  first-named  daughter. 
It  is  held  that,  though  the  children  of  the 
second  daughter  were  not  expressly  mention- 
ed in  the  will,  the  word  "family,"  as  used  in 
the  limitation  which  applies  alike  to  both 
daughters.  Includes  the  children,  who  there- 
fore have  an  interest  in  the  fund  bequeathed 
to  the  daughter  for  the  purpose  of  securing 
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a  home,  which  she  has  no  authority  to  apply 
for  any  other  purpose.  Coleman  r.  Grimes 
(Ky.)  110  S.  W.  349,  350. 

Same— Adult  diildren 

The  term  "family"  in  the  charter  of  a 
beneficial  association  authorizing  a  member 
to  designate,  as  the  beneficiary,  a  person  of 
hia  "immediate  family,"  or,  in  default  of 
such  family,  one  of  his  blo9d  relatives,  in- 
cludes a  daughter  of  insured  living  with  him 
as  a  member  of  the  same  household,  with 
him  as  its  head,  though  she  be  of  age  so  that 
he  is  not  legally  bound  to  support  her  and 
she  is  not  under  his  legal  control.  He  may 
designate  her  as  the  b^iefidary,  though  she 
left  his  home,  intending  to  make  a  living  for 
herself,  and  though  he  left  a  widow  and  mi- 
nor children,  who  were  at  his  death  a  part 
of  his  household,  dependent  on  him.  The 
primary  meaning  of  the  word  "family,"  as 
used  in  our  language  to  specify  a  definite 
group  of  persons,  is  "the  collective  body  of 
persons  who  form  one  household  under  one 
head  and  one  domestic  government,  including 
parents,  children,  and  servants"  (quoting  and 
adopting  definition  in  Century  Diet.).  In 
construing  a  writing  in  which  the  word  "fam- 
ily" is  used,  this  primary  meaning  should  be 
assumed  in  determining  the  expressed  Inten- 
tion of  the  writer  unless  there  is  something  in 
the  context  to  show  that  it  is  used  in  some 
other  meaning.  The  same  person  may  be  ei- 
ther a  member  of  the  "immediate  tsunily'*  of 
the  Insured  or  one  of  his  "blood  relatives." 
JBoth  groups  are  composed  of  persons  of  the 
same  "family"  with  the  member;  in  the  forr 
mer  reference  being  had  to  the  primary 
meaning  of  "family"  as  denoting  members  of 
one  household,  gathered  around  one  head, 
and  in  the  latter  to  "family"  as  denoting  in- 
dividuals related  through  descent  from  one 
stock.  "Family"  is  frequently  used  to  de- 
note those  connected  by  the  tie  of  common 
descent  as  well  as  that  of  a  common  house- 
hold. The  words  "immediate  family"  are 
used  in  this  connection  to  indicate  a  group 
of  persons,  of  which  the  insured  is  one,  con- 
nected as  one  "family"  and  from  which  is 
excluded  any  member  who  has  become  sep- 
arated from  the  group  as  constituting  one 
household,  and  "immediate  family"  certainly 
includes  all  persons  bound  together  by  the 
ties  of  relationship  and  parents  and  children 
living  together  as  members  of  one  household 
under  one  head.  Dalton  v.  Knights  of  Co- 
lumbus, 67  Ati.  510,  511,  512,  80  Conn.  212, 
125  Am.  St.  Rep.  116,  11  Ann.  Cas.  568  (citing 
Town  of  Cheshire  v.  Town  of  Burlington,  31 
Conn.  326,  329 ;  Hart  v.  Goldsmith,  51  Conn. 
479,  480;  Wood  v.  Wood,  28  Atl.  520,  63 
Conn.  324,  327;  Crosgrove  v.  Crosgrove.  38 
Atl.  219,  69  Conn.  416,  422;  Knights  of  Co- 
lumbus V.  Rowe,  40  Atl.  451,  70  Conn.  545, 
550;  Hoadly  v.  Wood,  42  Atl.  263,  71  Conn. 
452,  456). 

The  word  **family,"  in  the  statute  as  to 
allowances  on  the  administration  of  estates, 


includes  such  persons  as  constituted  the  fam- 
ily of  the  deceased  at  the  time  of  bis  death, 
whether  servants  or  children  who  had  at- 
tained their  majority.  Gillett  v.  Gillett,  69 
N.  B.  942,  945.  207  111.  136. 

Husband  or  wif«  as  member 

The  word  "family"  has  its  root  in  the 
Oscan  word  "famul,"  which  signifies  a  slave. 
Much  of  this  primary  meaning  was  applica- 
ble to  the  status  of  married  women  at  the 
common  law  with  reference  to  property.  If 
a  husband  and  wife  occupy  land  belonging  to 
him  as  a  homestead,  she  is  a  "family"  of  the 
owner.  Cross  v.  Benson,  75  Pac.  558,  560,  68 
Kan.  495,  64  L.  R.  A.  560. 

A  widow,  who  continues  to  occupy  the 
homestead,  and  whose  children  have  all  ar- 
rived at  majority  and  moved  away.  Is  the 
"family  of  the  owner,"  within  the  constitu- 
tional provision  exempting  as  a  homestead 
the  residence  occupied  by  the  family  of  the 
owner.  Aultman,  Miller  ft  Co.  y.  Price,  75 
Pac.  1019,  68  Kan.  640. 

The  provision  of  the  Constitution  that 
"a  homestead  ♦  ♦  ♦  occupied  as  a  resi- 
dence by  the  *famlly  of  the  owner'  ♦  •  • 
shall  not  be  alienated  without  the  Joint  con- 
sent of  husband  and  wife,  when  that  relation 
exists,"  clearly  Implies  that  it  was  not  in- 
tended that  the  family,  as  a  family,  or  any 
member  thereof  except  the  ostensible  owner, 
should  be  considered  as  an  "owner."  "The 
family"  and  "the  owner*'  are  clearly  oontra- 
distinguished  by  the  Constitution.  Ylning  y. 
WiUis,  20  Pac.  232,  234,  40  Kan.  609. 

Kindred  or  next  of  Idn 

In  a  bequest  of  personalty,  the  word 
"family"  is  synonymous  with  "kindred," 
those  related  by  blood  who  are  entitled  as 
next  of  kin  under  the  statute  of  distribution. 
Jacobs  V.  Prescott,  65  AtL  761,  762,  102  Me. 
63. 

One  person 

A  woman  occupying  a  dwelling  house  is 
a  "family,"  within  Mansf.  Dig.  Ark.  §  1800 
(Ind.  T.  Ann.  St.  1899,  §  1143),  punishing  the 
disturbance  of  the  peace  of  any  town,  neigh- 
borhood, or  "family" ;  and  an  indictment  al- 
leging the  disturbance  of  the  peace  of  an  in- 
dividual is  insufficient,  without  alleging  that 
the  individual  constituted  a  "family."  Miles 
V.  United  States,  103  S.  W.  598,  599,  7  Ind. 
T.  11. 

The  term  "family"  implies  dependence, 
and  any  number  of  persons  more  than  one 
living  together  under  the  same  roof  with 
some  one  of  their  number  as  head,  who  con- 
trols the  affairs  of  the  household,  and  upon 
whom  the  others,  or  some  of  them,  are  by 
reason  of  legal  or  moral  obligation  depend- 
ent, constitute  a  family,  and  the  person  In 
control  the  "head  of  a  family,"  and  hence  a 
widow  who  purchased  land  and  resided  there- 
on alone  with  no  one  depending  upon  her 
was  not  the  "head  of  a  family"  within  the 
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statute  exempting  the  homestead  from  forced 
sale.  Elliott  y.  Thomas,  143  S.  W.  563,  564, 
161  Mo.  App.  441. 

The  word  "family"  denotes  a  household 
consisting  of  more  than  one  person,  but  a 
homestead  once  acquired  by  one  having  a 
family  remains  to  him  for  his  own  benefit 
while  occupied  as  such,  though  death  has 
taken  the  rest  of  the  family.  Weaver  v. 
First  Nat.  Bank  of  Chicago,  94  Pae.  273,  277, 
76  Kan.  540,  16  L.  R.  A.  (N.  S.)  110,  128  Am. 
St  Rep.  155. 

Same— Husband  or  wife  alone 

A  wife,  who  has  separated  from  her  hus- 
band, constitutes  his  'family,"  within  the 
meaning  of  testamentary  provisions  for  the 
benefit  of  himself  and  family,  contained  in 
his  father's  will,  made  before  the  separation, 
when  there  are  no  children,  and  the  husband 
receives  an  Income  from  such  estate,  payable 
to  the  benefit  of  himself  and  family,  but  con- 
tributes none  of  it  for  his  wife's  support. 
Oberndorf  v.  Farmers'  Loan  &  Trust  Co.,  129 
N.  Y.  Supp.  814,  815,  71  Misc.  Rep.  64. 

However  protracted  the  abandonment  of 
a  wife  by  her  husband  may  be,  they  still  con- 
stitute in  law  a  "family,"  so  far  as  the  home- 
stead is  concerned,  where  there  has  been  no 
severance  of  the  domestic  relation.  Stephens 
V.  Stephens,  85  S.  W.  1093,  1094,  139  Ky.  810 
(quoting  language  of  Baum  v.  Turner,  76  S. 
W.  129,  139  Ky.  597). 

The  duty  of  a  husband  toward  his  chil- 
dren, notwithstanding  a  divorce  awarding  to 
the  wife  the  custody  of  the  children,  con- 
stitutes the  husband  and  his  children,  when 
living  together,  a  family,  entitled  to  a  home- 
stead exemption,  and,  until  the  children  are 
actually  taken  from  the  husband,  he,  with 
them,  constitute  a  family,  gykes  y.  Speer 
(Tex.)  112  S.  W.  422,  426. 

Though,  when  material  was  furnished 
for  defendant's  premises,  a  suit  by  him 
against  his  wife  for  divorce  for  desertion 
was  pending,  and  a  decree  for  him  was  sub- 
sequently roidered,  his  status  was  such  as 
to  entitle  him  to  claim  a  homestead ;  he  be- 
ing then  a  married  man,  the  head  of  a 
family,  consisting  of  his  wife  and  minor 
children,  and  the  required  elements  of  a 
family,  constituted  of  himself  and  bis  minor 
children,  existing  after  the  divorce.  Dinwid- 
dle V.  Tims,  U4  S.  W.  400,  52  Tex.  Civ. 
App.  72. 

Same— SvTvlTlng  sponse 

A  single  person  is  not  a  "family ,*'  and 
therefore  cannot  claim  a  homestead  unless 
continuing  in  possession  as  surviving  spouse, 
Sheehy  v.  Scott,  104  N.  W.  1139,  1140,  128 
Iowa,  551,  4  L  R  A.  (N.  S.)  365  (citing  Ful- 
lerton  v.  Sherrill,  87  N.  W.  419,  114  Iowa, 
511;  Emerson  v.  Leonard,  65  N.  W.  153.  96 
Iowa,  311,  59  Am.  St  Rep.  372). 

After  the  death  of  the  children  with- 
out issue  and  the  sale  of  the  testator's  dwell- 
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ing  house,  the  widow  cannot  be  regarded 
as  constituting  the  "family"  for  whose  sup- 
port the  testator  made  provision  in  his  will. 
Metcalf  V.  Union  Trust  Co.  of  New  York,  73 
N.  E.  498,  503,  181  N.  Y.  39. 

« 

The  fourth  clause  of  a  will  gave  the  re- 
mainder of  testatrix's  real  estate  to  the 
wives  of  her  three  sons  and  to  her  fourth 
son,  share  and*  share  alike,  the  Indebtedness 
of  a  certain  firm  to  be  deducted  from  the 
shares  given  to  the  wives  of  the  three  sons, 
and  the  property  so  given  to  the  wives  to  be 
for  the  education  of  their  children  and  the 
support  of  "their  families."  After  the  death 
of  testatrix,  one  of  the  married  sons  died, 
leaving  no  children,  and  his  widow  remar- 
ried. Held,  that  such  w^lfe  was  no  longer 
a  member  of  the  "family"  of  the  deceased 
husband,  and  she  took  the  entire  interest 
in  the  estate  devised  to  her  subject  to  a 
particular  charge,  which  trust  having  been 
accomplisheid  the  trust  terminated,  and  she 
was  entitled  to  have  the  property  turned 
over  to  her.  Stone  v.  McLain,  66  AtL  375, 
378,  102  Me.  168. 

Parents 

"The  Century  Dictionary  defines  'family' 
to  mean:  The  collective  body  bf  persons 
who  form  one  household  under  one  head  and 
one  domestic  government,  including  parents, 
children,  and  servants,  and,  as  sometimes 
used,  even  lodgers  or  boarders.  Parents 
with  their  children,  whether  they  dwell 
together  or  not;  tn  a  more  general  sense, 
any  group  of  persons  closely  related  by 
blood,  as  parents,  children,  uncles,  aunts, 
and  cousins;  oftener  used  in  a  restricted 
sense  only  of  a  group  of  parents  and  chil- 
dren founded  upon  the  principals  of  monoga- 
my. In  the  most  general  sense  those  who 
descend  from  a  common  progenitor."  A  mi- 
nor unless  married  has  no  "family"  of  his 
own,  strictly  speaking,  but  is  a  member  of 
his  father's  family,  and  in  that  sense  every 
member  of  the  father's  family  is  also  a  mem- 
ber of  the  family  of  the  others  comprising 
the  household,  and  hence  under  Act  July  9, 
1901,  authorizing  a  summons  to  be  served 
by  handing  a  copy  to  an  adult  member  of 
defendant's  family  at  his  dwelling  house, 
service  on  a  minor  was  good  where  the  copy 
of  the  writ  was  delivered  to  his  father  at 
the  dwelling  house  where  defendant  resided 
with  his  father.  Terkes  v.  Stetson,  61  Atl. 
113,  114,  211  Pa,  556. 

Snrriviiig  husband  or  wife   and   ohil- 
dren 

Under  Code  Iowa,  §  2972,  providing  that 
the  "homestead  of  every  family,  whether 
owned  by  the  husband  or  wife,  is  exempt 
from  judicial  sale,"  it  is  not  essential  to  the 
exemption  that  there  should  be  one  who 
is  the  head  of  the  "family"  or  members 
who  are  dependent,  and  upon  the  death  of 
a  father  and  n: other  so  long  as  their  children, 
or  any  number  of  them,  continue  to  reside 
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on  the  homestead  property  as  members  of 
the  same  family  the  homestead  character 
continues  or  a  new  family  is  created  which 
is  entitled  to  homestead  rights  in  the  prop- 
erty, and  in  either  case  U  cannot  be  sold  to 
satisfy  the  debts  of  any  one  of  the  heirs 
contracted  after  the  decease  of  their  parents, 
whether  such  heirs  are  members  of  the  fam* 
ily  or  not    In  re  Bafferty,  112  Fed.  512,  513. 

Rev.  St  I  8061,  provides  that  a  year's 
allowance  of  ^00  shall  be  made  to  the  wid- 
ow of  a  deceased  person  and  $100  in  addi- 
tion thereto  for  every  member  of  the  fam- 
ily beside  the  widow;  and  section  3062  de- 
fines 'family"  as  every  person  to  whom  the 
deceased  or  widow  stood  in  place  of  a  par* 
ent,  who  was  residing  with  the  deceased  at 
his  death,  whose  age  did  not  then  exceed 
15  years.  Held  that,  where  the  widow  re- 
fused to  assume  the  control  and  mainte- 
nance of  two  stepchildren  under  15  years 
of  age  for  a  year  after  the  death  of  her 
husband,  she  was  only  entitled  to  an  allow- 
ance of  $300;  the  allowance  for  the  chil- 
dren being  payable  to  their  guardian.  In 
re  Stewart,  52  S.  B.  255,  256»  140  N.  a  28 
(citing  Hollomon  y,  HoUomon,  34  S.  E.  99, 
125  N.  C.  29). 

Vmnarrled    man    wltk    mlstrem    amd 
oUldren 

"While  the  law  will  not  recognise  as  a 
'family'  entitled  to  the  homestead  exemption 
in  this  state,  a  man  and  a  woman  living  to- 
gether in  adultery,  yet  it  has  been  held  that 
there  rests  on  the  father  of  illegitimate  chil- 
dren a  natural  obligation  to  support  them, 
and  they,  living  with  him,  constitute  such  a 
'family'  as  may  assert  homestead  rights." 
Rutherford  v.  Mothershed,  92  S.  W.  1021, 
1023,  42  Tex.  av.  App.  360  (citing  and  adopt- 
ing Lane  v.  PhiUps,  6  S.  W.  610,  69  Tex.  240, 
5  Am.  St  Rep.  41). 

Where  a  woman  and  her  putative  hus- 
band were  living  together  illegally  at  the 
time  he  bought  certain  property,  they  did 
not  constitute  a  "family"  within  the  mean- 
ing of  the  homestead  law,  so  as  to  permit 
such  property  being  declared  homestead 
property,  and  a  conveyance  of  the  land  by 
him  was  not  void  because  she  did  not  Join 
therein.  Middleton  v.  Johnston  (Tex.)  110 
S.  W.  789,  790. 

As  relatiAC  to  time  of  death 

The  term  "family,"  as  used  in  CJode  Civ. 
Proc.  Cal.  {  1469,  providing  under  certain 
circumstances  for  the  distribution  of  an  en- 
tire decedent's  estate  for  the  use  and  sup- 
port of  his  family,  only  includes  the  widow 
and  those  children  living  as  members  of  the 
decedent's  family  immediately  before  and 
at  the  time  of  his  death,  and  does  not  in- 
clude a  widow  who  had  abandoned  her  hus- 
band and  was  not  living  with  him  at  the 
time  of  his  death.  In  re  Miller's  Estate,  111 
Pac.  255,  257,  158  Cal.  420 ;  In  re  Hose's  Es- 
tate, 111  Pac.  258,  158  Cal.  428. 


A  stepfather  who  was  not  a  member 
of  his  stepdaughter's  family  at  the  time  of 
her  death,  though  at  a  previous  time  he 
had  boarded  with  her  for  a  ttme,  was  not 
a  member  of  her  "family,"  within  Hurd's 
Rev.  St  lU.  1903,  c  73,  §  1,  and  the  pro- 
visions of  a  benefit  certificate  issued  to  her 
permitting  the  payment  of  the  death  bene- 
fit to  a  member  of  the  "family"  of  the  mem- 
ber of  the  beneficial  association.  Supreme 
Lodge,  Order  of  Mutual  Protection,  v.  Dewey, 
106  N.  W.  140.  142,  142  Mich.  666,  3  L.  R. 
A.  (N.  S.)  334,  113  Am.  St  Rep.  596,  7  Ann. 
Cas.  681.  • 

Under  St  1876,  ift.  22,  c.  16,  incorporating 
a  relief  association  "for  the  purpose  of  as- 
sisting the  families  of  deceased  members 
of  said  association,"  and  a  by-law  of  the  as- 
sociation providing  that  on  the  death  of  a 
member  there  shall  be  paid  to  such  member 
of  his  family  as  he  shall  have  designated 
to  receive  it  $1,000,  and  that  each  member 
on  Joining  shall  designate  some  member  of 
his  family  to  whom  it  shall  be  paid,  provid- 
ed that  he  may  change  such  designation,  by 
transferring  it  to  another  member  of  his 
family,  and  that  if  ft  member  at  his  death 
shall  have  failed  to  make  such  designation, 
the  money  shall  be  paid  to  his  widow,  the 
person  designated  must  be  a  member  of  his 
family  at  his  death,  so  that,  his  children 
who  were  designated  having  married  and 
moved  from  his  house,  his  widow,  who  was 
a  member  of  his  family  at  his  death,  is  en- 
titled to  the  money;  his  childr^i  having 
ceased  to  be  members  of  his  "family."  Spear 
V.  Boston  PoUce  Relief  Ass'n,  81  N.  E.  196, 
.197,  195  Mass.  851  (citing  Elsey  v.  Odd 
Fellows'  Mut.  Relief  Ass'n,  7  N.  E.  844,  142 
Mass.  224;  Marsh  v.  Supreme  Council  A.  L. 
H.,  21  N.  E.  1070,  149  Mass.  512,  4  L.  fe.  A. 
382;  Dodge  v.  Boston  A  P.  It  Corp.,  28  N.  E. 
243, 154  Mass.  229-^01, 13  L.  R.  A.  318;  Phelps 
V.  Phelps,  10  N.  E.  452,  143  Mass.  570-574; 
Smith  V.  Boston  A  Maine  Railroad  Relief 
Ass'n,  46  N.  E.  626,  168  Mass.  213). 

As  too  indefliiite  to  deserlbo  parties 

The  word  "family"  is  too  indefinite  to 
describe  a  party  to  a  contract,  and  hence  an 
allegation  that  defendant  let  certain  premis- 
es to  plaintiff  and  his  family  did  not  de- 
scribe the  parties  to  the  contract  with  suffi- 
cient certainty.  Davis  v.  Smith,  58  Atl.  630, 
632,  26  R.  I.  129,  .66  L.  R.  A.  478,  106  Am. 
St  Rep.  691,  3  Ann.  Cas.  832 

FAMILT  AIXOWANOE 

As  proceeding,  see  Proceeding. 

FAMILT  ABRAHOEMENT 

A  "family  arrangement"  means  practi- 
cally a  family  association,  under  a  common 
roof,  by  a  common  fireside,  in  a  common 
lodging  and  at  a  common  table.  Such  ar- 
rangement for  pupils  and  head  masters  of  a 
private  boarding  school  is  a  mere  incident  to 
the  school  use  of  the  building  and  does  not 
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FANS 


destroy  the  tax  exemption.  State  ex  rel. 
SpUlers  V.  Johnston,  113  S.  W.  1083,  1086, 
214  Mo.  656,  21  L.  R.  A.  (N.  SO  171. 

FAMTLT  ABTICI«E 

"A  carriage  is  peculiarly  a  'family*  or 
honsehold  article.  It  contributes,  in  a  large 
degree,  to  the  health,  convenience,  ccwnfort, 
and  welfare  of  the  honsehold  or  of  the  fam* 
Uy,"  Arthur  v.  Morgan,  5  Sup.  Ot  241,  112 
U.  S.  496,  500,  28  L.  Ed.  825. 


(d 


'Family  expenses,'*  within  a  statute 
making  such  expenses  chargeable  upon  the 
property  of  both  husband  and  wife,  includes 
supplies  used  in  part  for  domestic  servants. 
Perldiia  y.  Morgan,  85  Pac  640,  641,  36  Colo. 
360. 

•family  expenses,**  within  CJode,  |  8165, 
making  such  expenses  chargeable  on  the 
property  of  both  husband  and  wife,  or  either 
of  them,  includes  the  purchase  price  of  a 
beating  store,  wringer,  coal  oil  and  can,  bug- 
gy and  carriage  kept  for  the  use  of  the 
family.  McDanlels  v.  McClure,  120  N.  W. 
1031,  10S2,  142  Iowa,  870,  134  Am.  St  Rep. 
424. 

The  phrase  "expenses  of  the  family,"  as 
used  In  3  Mills'  Ann.  St.  1891  (2d  Ed.)  |  3021a, 
proTiding  that  the  expenses  of  the  family 
are  chargeable  on  the  property  of  both  hus- 
band and  wife,  is  not  limited  to  necessaries, 
and  what  shall  be  included  in  the  term 
must  be  determined  by  the  facts  of  each 
case,  subject  to  the  limitations  that  the  ar- 
ticles must  haye  been  purchased  for  and 
used  in  or  by  the  family  or  some  member 
thereof.  Oilman  y.  Matthews,  77  Pac.  866, 20 
Colo.  App.  170. 


"Family  expenses,"  within  Rev.  St.  1908, 
I  3021,  making  such  expenses  chargeable 
on  the  property  of  both  husband  and  wife, 
inclades  a  purchase  by  a  husband  of  a  buggy 
for  family  use  while  he  and  his  wife  are 
living  together,  though  on  one  occasion  he 
did  not  permit  her  to  use  the  buggy,  and 
though  about  a  year  after  the  purchase  they 
separated.  Houck  v.  La  Junta  Hardware 
Ck>.,  114  Pac.  645,  50  Colo.  228,  82  L.  R.  A 
iS.  S.)  939. 

Mfkileal  attcmdaace  or  service 

"Family  expenses,"  within  Ballinger*s 
Ann.  Codes  ft  St  {  4608,  making  such  ex- 
penses chargeable  on  the  property  of  both 
husband  and  wife,  or  either  of  them.  In- 
cludes ordinary  medical  aid  and  advice  for 
the  wife.  Russell  v.  Oraumann,  82  Paa  998, 
999,  40  Wash.  667,  5  Ann.  Cas.  830. 

FAMCLT  ICBDICIHES 

"The  expression  'family  medicines'  is 
synonymous  with  such  expressions  as  'do- 
mestic remedies.*  'household  remedies,*  etc., 
found  in  the  statute  of  other  states  and 


common  in  general  parlance.  It  Includea 
such  things  as  camphor,  quinine,  paregoric, 
spirits  of  turpentine,  castor  oil,  and  salt  pe- 
ter, epsom  salts,  etc.,  but  not  a  preparation 
containing  sulphuric  acid.**  Lewis  v.  Bran- 
nen,  65  S.  E.  189,  190,  6  Ga.  App.  419. 

FAMILT  SETTLEMENT 

An  agreement  on  the  part  of  a  brother 
of  a  deceased  person  with  another  brother 
and  sister  to  refrain  from  contesting  the 
will  of  decedent  in  consideration  of  the  prom- 
ise of  the  latter,  beneficiaries  named  in  the 
will,'  to  pay  to  him  a  certain  sum  of  money, 
is  not,  on  the  facts  stated  in  the  opinion,  a 
"family  settlement,"  within  the  meaning  of 
the  law  upon  that  subject.  Montgomery  y. 
Grenler,  136  N.  W.  9,  10,  117  Minn.  416. 

FANCIFUL 

A  trade-name  may  be  such  as  indicates 
the  purpose  of  the  association  or  may  be  ar- 
bitrary or  fanciful,  such  fanciful  or  arbitrary 
words  or  phrases,  as  applied  to  an  associa- 
tion organized  for  legitimate  purposes,  consti- 
tuting a  valid  trade-name,  and  such  words  or 
phrases  are  deemed  "arbitrary**  or  "fanciful** 
when  they  do  not  by  their  usual  and  ordi- 
nary meaning  denote  the  purposes  of  the  as- 
sociation, but  come  to  indicate  their  purpose 
by  application  and  association.  Creswill  v. 
Grand  Lodge  K.  P.  of  Georgia,  67  S.  E.  188, 
191,  133  Ga.  837,  134  Am.  St  Rep.  231,  18 
Ann.  Cas.  453. 

FANCY 

FANOT  8TATIONERT 

"The  term  'fancy  stationery*  covers  a 
misoeUaneous  assembly  of  leather  and  other 
goods,  such  as  pocketbooks,  bags,  card  cases, 
and  many  kindred  articles,  which  cannot  be 
classifled.**  Crook  v.  Commissioners*  Court 
of  Calhoun  County,  39  South.  383,  144  Ala. 
505  (quoting  and  adopting  definition  in  9 
AmeilcaniEed  £nc.  Brit  p.  5555). 

FANS 

The  phrase  "fkns  of  all  kinds,**  in  the 
Tariff  Act  does  not  include  so-called  fans 
consisting  of  unsubstantial  paper  novelties  in 
the  shape  of  fan&  R.  F.  Downing  &  Co.  v. 
United  States,  141  Fed.  490. 

The  phrase  "fans  of  all  kinds,**  in  the 
Tariff  Act  does  not  include  everything  which 
may  be  called  a  fan,  and  to  an  exceedingly 
limited  extent  used  as  a  fan.  So-called  cigar 
fans  and  firecracker  fans,  consisting  of  small 
folding  fans  closing  into  cases  representing 
cigars,  etc.,  are  dutiable  as  "toys."  Morlmu- 
ra  Bros.  v.  United  States,  175  Fed.  887,  889. 

Embroidered  fans  are  within  the  term 
"fans  of  all  kinds,**  in  the  Tariff  Act,  and 
not  within  the  term  "embroidered  wearing 
apparel."  United  States  v.  Quong  Lee  & 
Co.,  173  Fed.  819,  820. 
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FANTAIL 


«<i 


'Fantall**  is  a  process  of  floating  boats. 
It  differs  from  the  ordinary  process  In  that 
Instead  of  pulling  at  right  angles  with  the 
canal,  by  means  of  numerous  small  pockets 
at  short  intervals  along  the  canal  in  such 
way  that  the  territory  "covered  from  each 
pocket  has  the  shape  of  a  parallelogram,  the 
pull  boat  operates  at  varying  angles  from 
one  large  pocket,  and  the  territory  covered 
has  the  shape  of  an  open  fan.  Des  AUe- 
mands  Lumber  Co.  y.  Morgan  City  Timber 
Co.,  41  South.  332,  342,  117  La.  1. 


FAR 


See  As  Far  Aa 

FARE 

See  Passenger.  Paying  Fare. 
As  provisions,  see  Provisions. 
Increase  of  rate  of  fare,  see  Increase. 
Refusal  to  pay  fare,  see  Refuse — Refusal. 

A  charge  to  a  passenger  of  10  cents  in 
addition  to  the  usual  fare,  making  the  total 
3  cents  over  the  lawful  rate  of  fare,  is  "fare," 
within  Railroad  Law,  |  58,  providing  a  pen- 
alty for  asking  and  receiving  more  than  the 
lawful  rate  of  fare,  though  the  amount  was 
repayable  on  presentation  by  the  passenger 
of  a  slip  given  him  on  making  the  payment 
Hogan  V.  Long  Island  R.  Co.,  126  N.  Y.  Supp. 
449,  450,  142  App.  Div.  29. 

The  purchase  of  a  ticket  by  a  passenger 
is  not  the  payment  of  a  fare.  Payment  of 
fares  is  made  to  the  conductor  alone,  whether 
such  fare  be  paid  by  cash  or  by  ticket.  A 
Care  is  a  payment  that  is  made  when  the 
right  of  carriage  is  claimed.  As  defined  by 
Webster's  International  Dictionary  the  word 
•^are"  originally  meant  ''journey,"  and  such 
l8  still  its  connotation.  When  a  ticket  is  ac- 
cepted by  the  conductor,  it  becomes  a  fare, 
but  not  before.  Shelton  v.  Erie  R.  Co.,  66 
Atl.  403,  407,  73  N.  J.  Law,  558,  9  L.  R.  A. 
(N.  S.)  727,  118  Am.  St.  Rep.  704,  9  Ann.  Cas. 
883. 

FARM 

See  Being  Upon  Farms;   On  the  Farm; 

State  Farm. 
My  farm,  see  My. 

The  terms  'farm"  and  "lot**  in  the  tax 
law  are  to  be  understood  in  their  ordinary 
and  popular  sense.  A  tract  of  land,  18,000 
acres  of  which  are  in  one  town  and  14,000 
in  another,  the  entire  tract  being  mountain- 
ous, woody,  covered  with  lakes,  containing  a 
number  of  buildings,  some  of  which  were  In 
each  town  and  used  for  residences,  hunting 
lodges,  servants'  residences,  and  in  the  man- 
ufacture on  a  large  scale  of  maple  sugar  and 
lumber,  is  not  a  *farm  or  lot"  within  the 
Tax  Law,  providing  that,  if  a  farm  or  lot 


is  divided  by  a  line  between  two  tax  districts, 
and  the  owner  resides  thereon,  it  shall  be 
assessed  to  him  in  the  district  in  which  he 
lives.  People  ex  rel.  Low  v.  Wilson,  98  N.  T. 
Supp.  1080,  1081,  113  App.  IMv.  1. 

As  onltivated  land 

A  tract  or  lot  of  land  consisting  of  be- 
tween five  and  six  acres  and  devoted  to  agri- 
cultural purposes,  and  which  the  tenant  was 
required  by  his  contract  to  keep  manured,  is 
a  "farm."  Kroeger  v.  Bohrer,  91  S.  W.  159, 
161,  116  Mo.  App.  208  (dtlng  Pepper  v. 
O'Dowd,  39  Wi&  loc.  dt  547;  State  v.  Ken- 
nerly,  4  S.  B.  47,  98  N.  a  loc.  dt  659 ;  In  re 
Drake,  114  Fed.  231 ;  Kendall  y.  Miller  [N. 
Y.]  47  How.  Prac.  loc.  dt.  448;  Webst  Diet). 

The  word  ''farm"  has  been  defined  as  a 
tract  of  land  under  one  control  or  forming 
a  single  property  devoted  to  agriculture, 
stock  raising,  dairy  produce,  or  some  allied 
industry,  and  again  as  a  tract  of  ground  cul- 
tivated or  designed  for  cultivation  by  a  farm- 
er, and  again  as  a  piece  of  ground  devoted 
by  its  owner  to  agriculture,  and  again  as  a 
body  of  land,  usually  under  one  ownership, 
devotQd  to  agriculture,  either  to  the  raising 
of  crops,  or  pasture,  or  both.  The  term  will 
not  apply  to  a  narrow  strip  of  unplatted 
land  about  550  feet  long  lying  in  a  city  and 
never  used  for  agricultural  purposes.  Wil- 
liams V.  Chicago  &  N.  W.  Ry.  Co.,  81  N.  E. 
1133,  1135,  228  111.  593  (dtlng  Standard  Diet ; 
Webster*s  Diet. ;  People  ex  reL  Rogers  v.  Cald- 
weU,  82  N.  £3.  691,  693,  142  IlL  434,  441). 

Detaohed  par<MUi 

Where  an  owner  of  land,  situated  In  dif- 
ferent counties  and  consisting  of  separate 
tracts,  resided  on  one  tract,  but  fanned  all 
the  tracts,  and  one  of  the  tracts  was  in  an- 
other county  with  separate  farm  buildings, 
the  personal  property  on  the  latter  tract  was 
taxable  in  the  county  in  which  it  was  located, 
under  the  rule  that  x>crsoual  property  must 
be  assessed  in  the  district  where  the  owner 
resides,  except  when  the  owner  of  personalty 
connected  with  a  farm  does  not  reside  there- 
on, in  which  case  the  same  milst  be  assessed 
in  the  district  where  the  farm  is  situated; 
the  fact  that  different  tracts  of  land  owned 
by  the  same  person  are  managed  as  parts  of 
one  system  for  farm  puri)ose6  not  making  the 
tracts  a  single  "farm."  People  v.  Scheifley, 
96  N.  E.  890,  891,  252  TH  486. 

FARM  CROSSINOS 

A  farm  crossing  is  a  crossing  used  In  con- 
nection with  land  employed  for  agricultural 
purposes.  Williams  v.  Chicago  &  N.  W.  Ry. 
Co.,  132  111.  App.  274.  277 ;  Id.,  81  N.  B.  1133, 
1135,  228  ni.  593. 

The  "fcrm  crossings"  i*equired  to  be  con- 
structed by  law  (P.  S.  4450),  providing  that 
a  railroad  company  shall  construct  and  main- 
tain farm  crossings  and  cattle  guards  at  all 
farm  and  road  crossings  suffldent  to  turn 
cattle,  are  surface  crossings.    Libby  v.  Cana- 
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dian  Pae  Ry.  Co.,  73  Atl.  598,  594,  82  Vt 
310. 

Where  a  railroad  company  covenant- 
ed to  provide  suitable  farm  crossings,  and  the 
sQcee^ors  in  title  of  the  original  covenantee 
for  many  years  used  one  of  such  crossings  to 
reach  a  village,  post  ofHce,  and  station,  In 
wblch  use  the  company  acquiesced,  it  could 
not  abolish  the  crossing  on  the  ground  that 
it  ceased  to  be  used  as  a  '*farm  crossing.'* 
Kraeer  v.  Pennsylvania  R.  Co.,  67  AtL  871, 
872,  218  Pa.  569. 

In  a  conveyance  of  land  to  a  railroad  com- 
pany, the  grantee  agreed  to  make  and  main- 
tain the  necessary  fences  on  both  sides  of  the 
tract  conveyed,  and  to  provide  the  grantor 
with  a  suitable  and  convenient  road  crossing. 
At  the  time  of  the  conveyance,  the  land  was 
farm  land,  and  the  road  crossing  connected 
the  portions  of  the  farm  severed  by  the  rail- 
road. Fences  were  built  with  sliding  bars 
at  the  road  crossing,  and  both  parties  ac* 
quiesced  in  this  arrangement  for  many  years. 
Held  that  the  crossing  was  a  '*farm  crossing" 
only.  Speer  v.  Erie  R.  Co.,  65  Atl.  1024, 1025, 
72  N.  J.  Bq.411. 

The  words  **farm  crossings"  in  St.  1898,  | 
1810,  requiring  the  maintenance  by  railroads 
of  suitable  farm  crossings  for  the  use  of  the 
occui>ants  of  lands  adjoining,  are  descriptive 
of  the  kinds  of  crossings  required,  as  distin- 
guided  from  highway  crossings,  and  are  not 
limited  to  crossings  for  the  use  of  occupants 
of  adjoining  farm  lands;  and  hence,  where 
a  railroad  passed  through  land  on  which  was 
situated  a  plant  for  the  making  of  bricks 
from  clay  taken  from  the  land,  the  railroad 
was  required  to  make  a  suitable  and  con- 
venient crossing  so  as  to  enable  the  use  of  the 
clay  on  both  sides  of  the  railroad  right  of 
way.  Manitowoc  Clay  Product  Co.  v.  Mani- 
towoc, G.  B.  &  N,  W.  Ry.  Co.,  115  N.  W.  390, 
303,  135  Wis.  94. 

FABM  ElfGIKS 

See  Steam  Farm  Engine. 

FASM  HAKB 

As  domestic  servant,  see  Domestic  Serv- 
ant— Domestics. 

FARMIJkBOBER 

A  woman,  doing  ordinary  housework  and 
cooking  for  laborers  on  a  farm  is  not  a  "farm 
laborer,"  within  Rev.  Codes  1905,  |  0277,  giv- 
ing a  lien  for  the  wages  of  a  farm  laborer. 
Lowe  ▼.  Abrahamson,  119  N.  W.  241,  242,  18 
N.  D.  182,  19  Lb  R.  A.  (N.  8.)  1039,  20  Ann. 
Gas.  355. 


FARM  PBOBXTCT 

Beef  from  slaughtered  animals  raised 
and  slaughtered  on  the  farm  is  the  ''product 
of  the  farm,"  and  may  be  sold  within  dty 
limits  without  a  license.  In  re  Snyder,  79 
Pac  819,  822,  10  Idaho,  082,  08  L.  R.  A,  708. 


Association  of  farmers  as  partnership, 

see  Partnership. 
See,  also,  Farming. 

A  ''farmer,"  as  the  term  is  usually  un- 
derstood, is  one  who  directs  the  business  of 
a  farm  and  works  at  farm  labor.  Foglesong 
V.  Modem  Brotherhood  of  America,  97  S.  W. 
240,  241,  121  Mo.  App.  548. 

A  statement  of  claim  wjhich  describes  a 
person  as  one  who  "owned  and  resided  on  a 
farm"  contains  a  sufficient  foundation  for  the 
assumption  that  such  a  person  is  a  "farmer," 
within  the  meaning  of  the  Bankrupt  Act. 
Miller  V.  Jackson,  34  Pa.  Super.  Ct.  31,  39. 

As  eUef  oeoupatioiL 

Where  a  man  has  for  years  made  farming 
his  principal  occupation,  and  intends  to  do  so 
in  the  near  future,  the  mere  fact  that  he  may 
not  be  so  engaged,  and  his  team,  wagon,  and 
harness  not  be  used  in  farming  when  levied 
upon,  does  not  deprive  him  of  his  exemption 
right  as  a  "farmer."  State  ex  rel.  McKee  v. 
McNeill,  107  Pac  1028,  1029,  68  Wash.  47, 
137  4jn.  St  R^.  1038. 

A  woman  who  is  a  wife  may  be  a  "farm> 
er."  If  she  owns  or  hires  a  farm  and  is 
engaged  in  running  It,  she  is  a  "farmer" 
within  the  meaning  of  the  Bankrupt  Act,  but 
the  mere  fact  that  she  actually  owns  a  farm 
does  not  make  her  a  "farmer."  The  word 
"farmer"  is  synonymous  with  agriculturist, 
husbandman,  cultivator,  or  tiller  of  the  soil. 
The  Century  Dictionary  says  a  "farmer"  is 
one  who  cultivates  a  farm  either  as  owner 
or  lessee;  in  general  one  who  tills  the  soil. 
A  "farmer"  is  one  who  resides  on  a  farm 
with  his  family,  cultivating  such  farm,  and 
mainly  deriving  his  support  from  it,  though 
he  is  also  the  publisher  of  a  weekly  news- 
paper and  the  proprietor  of  patent  medicines 
(citing  McCue  v.  Tunstead,  4  Pac.  510,  65 
Cal.  506).  A  "farmer"  is  one  who  is  devoted 
to  the  tillage  of  the  soil,  and  persons  who 
follow  this  occupation  may  call  themselves 
horticulturists,  viticulturists,  or  gardeners, 
but  they  are  "farmers."  In  re  Johnson,  149 
Fed.  864,  867. 

As  merohani 

See  Merchant. 


A  foreman  performing  manual  labor  on  a 
farm  is  a  "farm  laborer,"  within  Rev.  Laws, 
c  106,  S  70,  providing  that  sections  71  and  i 
78,  defining  the  liability  of  employers,  shall 
not  apply  to  injuries  to  farm  laborers  by  fel-  with  a  tiller  of  the  soil.  To  constitute  one 
low  employes.  Rowley  v.  Ellis,  83  N.  £3.  a  farmer,  it  is  not  essential  that  he  in  per- 
U03,  1104, 197  Masa  391.  1  son  tUl  the  soil  or  that  his  operations  should 


As  peddler 

See  Peddler. 

Tiller 

The  term  "farmer"  is  not  synonymous 
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FAULT 

See  Free  from  Fault;  Without  Fault 

"Fault/*  as  used  in  the  statute  giving  a 
wife,  who,  without  her  fault.  Is  living  apart 
from  her  husband,  a  remedy  in  equity  for 
support  and  maintenance,  means  a  voluntary 
consenting  to  the  separation,  or  such  failure 
of  duty  or  misconduct  on  her  part  as  materi- 
ally contributes  to  a  disruption  of  the  mari- 
tal relation.  Harding  v.  Harding,  25  Sup. 
Ct.  679,  682,  198  U.  S.  317,  49  L.  Ed.  1066 
(Citing  Johnson  v.  Johnson,  125  111.  510,  16 
N.  E.  891). 

"Fault,"  as  used  in  the  statute  prescrib- 
ing the  grounds  for  a  divorce,  means  more 
than  a  mere  wrong  In  the  sense  of  an  error 
or  a  deviation  from  the  rules  of  propriety, 
but  embraces  also  any  defect  or  blemish  or 
impairment  of  excellence  preventing  the  full 
consummation  of  the  marriage  relation. 
Mutter  V.  Mutter,  97  S.  W.  393,  394,  123  Ky. 
754,  124  Am.  St  Rep.  381. 

Where  a  horse  killed  on  a  government 
transport  was  in  charge  of  the  agents  of  the 
government  and  not  of  the  owner,  the  loss 
was  not  caused  by  his  "fault  or  negligence," 
within  the  meaning  of  the  statute  providing 
for  payment  Hardie  y.  United  States,  39  Gt 
CL  250,  252. 

As  neg:ligenee 

"Fault"  being,  synonymous  with  "negli- 
gence," it  was  not  error  to  charge  that  the 
doing  of  an  act  by  the  plaintiff  which  materi- 
ally contributed  to  his  injury  would  not  con- 
stitute contributory  negligence,  unless  the 
Jury  found  "that  he  was  in  fftult  in  doing 
such  act"  Indiana  Union  Traction  Co.  v. 
Long,  96  N.  E.  604,  607,  176  Xnd.  532  (citing 
3  Words  and  Phrases,  pp.  2703,  2704). 

"Fault,"  in  legal  literature,  is  the  equiva- 
lent of  "negligence,"  and  it  is  so  used  in  a 
statute  giving  an  action  for  damage  to  person 
or  property  by  a  dog  where  the  damage  was 
not  occasioned  through  "fault"  of  the  person 
injured.  Garland  v.  Hewes,  64  Atl:  914,  015, 
101  Me.  549. 

The  use  of  the  word  "fault"  in  &n  in- 
struction that  want  of  ordinary  care  was  not 
a  contributing  cause  unless  there  was  a  prox- 
imate connection  between  the  injury  and  the 
want  of  care;  "that  is,  it  must  appear  that 
there  was  such  a  relation  between  plaintiff's 
fault  and  the  injury  that  it  was  a  natural  re- 
sult thereof,"  Is  not  erroneous,  as  it  evidently 
refers  to  "want  of  ordinary  care."  Sorensen 
V.  J.  I.  Case  Threshing  Mach.  Co.,  109  N.  W. 
84,  86,  129  Wis.  366. 

The  negligent  failure  of  the  master  of  a 
vessel  to  make  proper  use  of  the  ventilating 
apparatus  during  the  course  of  a  five  months' 
voyage,  by  reason  of  which,  and  tlie  presence 
in  the  cargo  of  a  large  quantity  of  coke,  the 
wicker  or  straw  coverings  on  a  large  num- 
ber of  wine  bottles  were  sweated  and  ruined, 


was  not  a  fault  or  error  in  the  management 
of  the  vessel,  within  the  meaning  of  Harter 
Act  Feb.  13,  1893,  c  105,  §  3,  27  SUt  445, 
but  "negligence,  fault  or  failure  in  proper 
♦  ♦  ♦  care  of  ♦  ♦  ♦  merchandise  or 
property"  within  section  1,  for  which  the 
owner  of  the  vessel  is  liable.  The  Jean  Bart 
197  Fed.  1002, 1005. 

Minerals 

A  "fault"  as  the  word  is  used  in  coal 
mining,  "refers  to  interruptionfl  in  the  con- 
tinuity of  the  coal  deposit  caused  by  displace- 
ments in  the  formation  or  by  a  pinching  to- 
gether of  the  overlying  and  underlying  rock 
strata."  Wilson  v.  Big  Joe  Block  Coal  Co., 
112  N.  W.  89,  90,  134  Iowa,  594. 

FAVOR 

See  Challenge  to  the  Favor;  In  His  Fa- 
vor. 

Under  Gen.  St  1902,  |  806,  authorizing 
the  "party  in  whose  favor  the  verdict  was 
rendered"  to  appeal  from  the  decision  setting 
it  aside  as  against  the  evidence,  defendant 
may  appeal  from  the  decision  setting  aside 
the  verdict  as  awarding  inadequate  damages. 
Steinert  v.  Whitcomb,  79  ML  675,  677,  84 
Conn.  262. 

FEAR 

See  Putting  In  Fear;  Beasonable  Fearw 

The  expression,  "fears  of  a  reasonably 
courageous  man,"  in  a  charge  on  self-defense, 
is  Identical  in  meaning  with  the  expression, 
"fears  of  a  reasonable  man,"  in  Pen.  Code 
1910,  (  71.  Cochran  v.  State,  72  S.  E.  281, 
282,  0  Ga.  App.  824. 

The  words  "fears  or  hopes,"  in  an  in- 
struction that  in  passing  on  the  credibility  of 
witnesses  the  Jury  may  consider  their  "mo- 
tives, fears,  or  hopes,"  express  an  amplifica- 
tion of  the  word  "motives,"  but  add  nothing 
to  its  meaning.  People  y.  Glass,  112  Pac 
281,  292,  158  Cal.  650. 

FEATHER 

Boas,  made  by  stringing  dressed  feathers 
on  a  cord,  are  subject  to  the  classification 
of  "feathers  •  ♦  ♦  dressed,"  etc.,  tinder 
Tariff  Act  30  Stat.  191.  I^egg  v.  United 
States,  163  Fed.  1006,  1007,  90  C.  a  A.  176; 
Id.,  154  Fed.  858. 

Crude  ostrich  feathers,  which  in  that 
condition  are  never  used  for  ornamental  pur- 
poses, but  need  to  be  dressed  before  becom- 
ing suitable  for  such  use,  are  dutiable  as 
"feathers  ♦  ♦  ♦  crude,"  and  not  as  "or- 
namental feathers,"  under  the  Tariff  Act  30 
Stat  191.  Brodle  v.  United  States,  135  Fed. 
914,  915 ;    Spero  v.  Same,  135  Fed.  915,  916. 

Millinery  articles,  made  almost  wholly 
of  feathers,  but  containing  a  small  quantity 
of  wire,  which  was  an  important  feature  of 
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tfadr  constractlon,  are  dutiable  as  "articles 
In  part  of  metal,"  under  the  Tariff  Act,  rath- 
er than  as  "feathers  advanced  or  manufac- 
tured." United  States  v.  Berllnger,  Brown 
&  Meyer,  167  Fed.  800,  »3  a  0.  A.  190. 


FEATHEB  RAILS 

The  term  Is  applied  to  the  rails  of  a 
short  detached  movable  railway  track  made 
to  fit  over  and  connect  with  the  regular 
track.  Burke  v.  St  Louis  S.  W.  K  Co.,  97 
S.  W.  981,  120  Mo.  ApiK  683. 

FEATHEBBOHE 

The  term  '*featherbone"  has  become  the 
rame  of  the  article  produced  from  the  quills 
of  feathers  and  used  as  a  substitute  for 
whalebone.  The  patentee  of  a  new  product 
used  as  a  substitute  for  whalebone,  and  made 
from  the  quills  of  feathers,  gave  the  same  in 
the  specification  the  generic  name  of  "fea- 
therbone,"  by  which  name  it  was  referred  to 
by  him  in  subsequent  patents  and  became 
generally  known;  the  word  being  so  defined 
subsequently  in  dictionaries,  both  American 
and  foreign,  and  used  in  foreign  tariff  laws, 
etc.  On  the  expiration  of  the  original  patent 
the  public  had  the  right,  not  only  to  make  the 
article,  but  to  sell  it  by  the  name  "feather- 
bone,**  and  such  name  could  not  be  mo- 
nopolized by  the  patentee  as  a  trade  mark 
for  his  own  manufacture.  Warren  Feather- 
bone  Ck).  V.  American  Featherbone  Co.,  141 
Fed.  513,  516,  72  O.  O.  A.  571  (citing  Cent 
Diet.;    Stand.  Diet;    Murray's  Eng.  IMct). 

FEDERAL 

FEDEBAX  COBPOBATIOH 

Where  an  act  of  Congress  extended  over 
a  territory  certain  state  laws  relating  to 
corporations  making  such  laws  a  part  of  the 
act  as  though  incorporated  therein  in  hsec 
verba,  it  was  held  that  a  private  corporation 
organized  in  the  territory  under  such  laws 
prior  to  statehood  was  not  a  federal  corpora- 
tion In  the  sense  of  being  Incorporated  under 
a  federal  law  so  as  to  authorize  it  to  remove 
actions  against  it  In  the  state  courts  after 
the  territory  became  a  state.  Boyd  v.  Great 
Western  Coal  &  Coke  Co.,  189  Fed.  115,  118. 

FEBERAI.  CONSTITUTION 

State     constitution     distinguished,    see 
State  Constitution. 

hbderaIi  question 

Suit  arising  under  the  laws  of  the  United 
States,  see  Arise — Arising. 

A  'federal  question'*  is  involved  In  a  case 
presenting  a  question  under  a  treaty,  a  feder- 
al statute,  or  a  provision  of  the  federal  Con- 
stitution. White  Swan  Mines  Co.  v.  Balliet 
134  Fed.  lOCH,  1005. 

Whether  or  not  legislative  power  is  un- 
constitutionally delegated  to  the  American 
Railway  Association  and  the  Interstate  Com- 
merce Commission  by  the  provision  of  Safety 


Appliance  Act,  providing  that  only  cars  with 
drawbars  of  uniform  heigh):  shall  be  used  In 
interstate  commerce,  and  that  the  standard 
shall  be  fixed  by  the  Association  and  declared 
by  the  Commission,  is  a  federal  question 
within  jurisdiction  of  the  Supreme  Court 
of  the  United  States.  St  Louis,  I.  M.  &  S. 
Ky.  Co.  V.  Taylor,  28  Sup.  Ct  616,  617,  210 
U.  S.  281,  52  L.  Ed.  1061. 

A  statement  of  claim  which  seeks  to  re- 
cover damages  for  acts  of  defendant  done  in 
his  capacity  as  Judge  of  a  state  court  does 
not  raise  a  "federal  question,"  and,  where 
there  is  no  diversity  of  citizenship,  a  Circuit 
Court  of  the  United  States  Is  without  juris- 
diction, and  it  is  its  duty,  on  motion  therefor, 
to  dismiss  the  suit  Kinney  v.  Mitchell,  138 
Fed.  270,  271. 

A  **federal  question"  which  will  confer 
jurisdiction  upon  a  United  States  court,  ei- 
ther by  original  process  or  by  removal,  must 
be  a  question  of  law  as  stated  by  the  plain- 
tiff in  his  complaint,  and  not  a  question  of 
fact  Where  the  facts  only  are  in  dispute, 
and  the  federal  law  governing  the  case  is  un- 
controverted,  the  United  States  court  cannot 
take  jurisdiction.  ;  When  a  legal  question 
arising  under  the  Constitution  or  a  law  or  a 
treaty  of  the  United  States  is  decided  by  the 
Supreme  Court,  it  ceases  to  be  a  federal 
question.  Myrtle  v.  Nevada,  C.  &  O.  E.  Co., 
137  Fed.  193,  195  (citing  State  of  Kansas  v. 
Bradley,  26  Fed.  289;  Austin  v.  Gagan,  39 
Fed.  626,  5  L.  R.  A.  476 ;  Montana  Ore  Pur- 
chasing Co.  V.  Boston  &  M.  Consol.  Copper  & 
Silver  Min.  Co.,  85  Fed.  367,  29  C.  C.  A.  462 ; 
California  Oil  &  Gas  Co.  v.  Miller,  96  Fed. 
12;  Peabody  Gold  Min.  Co.  v.  Gold  Hill  Min. 
Co.,  97  Fed.  657,  660). 

A  claim  by  a  railway  in  a  state  court  of 
immunity  from  liability  for  the  negligent 
killing  of  an  employ^  in  the  territory  of  New 
Mexico  because  of  noncompliance  with  the 
requirements  of  a  statute  of  that  territory 
governing  actions  for  personal  injuries  re- 
ceived therein  presents  a  federal  question, 
which,  when  adversely  adjudicated,  confers 
jurisdiction  on  the  federal  Supreme  Court. 
El  Paso  &  N.  E.  By.  Co.  v.  Gutierrez,  30  Sup. 
Ct  21,  23,  215  U.  S.  87,  54  L.  Ed.  106. 

That  defendants  are  receivers  of  a  rail- 
road appointed  by  a  federal  court  does  not 
make  a  suit  against  them  one  involving  a 
federal  question  within  the  removal  act  (25 
Stat  433).    Dale  v.  Smith.  182  Fed.  360,  362. 

The  adequacy  of  the  local  facilities  exist- 
ing at  a  station*  at  which  a  through  inter- 
state railroad  train  Is  required  to  stop  by  an 
order  made  under  state  authority,  though 
not  Inherently  a  "federal  question,"  may  be 
considered  by  the  federal  Supreme  Court  on 
writ  of  error  to  a  state  court  in  so  far  as  the 
existence  of  such  adequate  local  facilities  is 
Involved  in  the  determination  of  the  federal 
question  as  to  whether  the  order  does  or  does 
not    directly   regulate   interstate    commerce. 
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Atlantic  Coast  Line  R.  Co.  v.  Wharton,  28 
Sup.  Ct.  121, 123,  207  U.  S.  328,  52  L.  Ed.  230. 

The  claim  that  the  action  of  a  state 
board  of  equalization  in  making  an  assess- 
ment for  a  tax  pursuant  to  the  command  of 
a  writ  of  mandamus  was  the  action  of  the 
state,  and,  if  carried  out,  would  violate  the 
federal  Constitution  by  taking  property  with- 
out due  process  of  law,  and  denying  the  equal 
protection  of  the  laws,  constitutes  a  "federal 
question"  within  the  original  Jurisdiction  of 
a  federal  Circuit  Court  Raymond  v.  Chica- 
go Union  Traction  Co.,  28  Sup.  Ct  7,  12,  207 
U.  S.  20,  52  L.  Ed.  78,  12  Ann.  Cas.  757; 
Same  y.  Chicago  Edison  Co.,  28  Sup.  Ct  14, 
207  U.  S.  42,  52  L.  Ed.  90. 

When  a  state  court  decides  that  a  par- 
ticular formality  was  or  was  not  essential 
under  the  state  statute  relating  to  taxation, 
the  decision  presents  no  "federal  question" 
provided  the  statute  as  thus  construed  does 
not  violate  the  federal  Constitution  by  de- 
priving one  of  property  without  due  process 
of  law.  French  v.  Taylor,  26  Sup.  Ct.  76,  78, 
109  U.  S.  274,  50  L.  Ed.  189. 

The  judgment  of  a  state  court  denying 
the  right  of  possession  of  real  property  under 
a  title  founded  on  an  act  of  Congress,  which 
rests  upon  the  ground  that  the  title  of  the 
adverse  party  under  a  tax  deed  was  made 
good  by  prescription  under  the  state  Consti- 
tution, involves  no  "federal  question"  which 
will  sustain  a  writ  of  error  from  the  Su- 
preme Court  of  the  United  States.  Corkran 
Oil  &  Development  Co.  v.  Arnaudet,  26  Sup. 
Ct.  41,  45,  199  U.  S.  182,  50  L.  Ed.  148. 

A  decision  of  a  state  court  enforcing 
the  exclusive  common-law  performing  rights 
of  the  owners  of  an  unprinted  and  unpub- 
lished play  as  against  the  owner  of  a  copy- 
righted adaptation  substantitally  Identical 
with  the  original  play,  who  stood  upon  his 
copyright,  denies  a  federal  right  specially  set 
up  and  claimed,  within  the  meaning  of  the 
statute  governing  writs  of  error  from  the 
federal  Supreme  Court  to  state  courts.  Fer- 
ris V.  Frohman,  32  Sup.  Ct  263,  264,  223  U. 
S.  424,  56  L.  Ed.  492. 

FEBERAIiIST  (The) 

**The  opinion  of  The  Federalist  has  al- 
ways been  considered  as  of  great  authority. 
It  is  a  complete  commentary  on  our  Consti- 
tution, and  is  appealed  to  by  all  parties  in 
the  questions  to  which  that  instrument  has 
given  birth.  Its  intrinsic  merit  entitles  it 
to  this  high  rank;  and  th^  part  two  of  its 
authors  performed  in  framing  the  Constitu- 
tion put  it  very  ituuch  in  their  power  to  ex- 
plain the  view  with  which  it  was  framed. 
These  essays  have  been  published  while  the 
Constitution  was  before  the  nation  for  adop- 
tion or  dejection,  and  having  been  written  in 
answer  to  objections  founded  entirely  on  the 
extent  of  its  powers,  and  on  its  diminution 
of  state  sovereignty,  are  entitled  to  the  more 


consideration  where  they  frankly  avow  that 
the  power  objected  to  is  given,  and  defend 
it"  Cohens  v.  Virginia,  6  Wheat  aO  U.  S.) 
264,  418,  5  L.  Ed.  257. 

FEE 

See  Base  Fee;   Conditional  Fee;  Quali- 
fied Fee;  Take  a  Fee;  Title  in  Fee. 

The  *'fee"  is  the  greatest  Interest  that 
can  be  granted  in  real  estate.  It  Includes 
the  right  of  possession  and  the  right  to  use 
for  any  purpose  which  may  be  lawful. 
Where  an  owner  of  a  pond,  or  a  part  thereof 
and  of  lands  surrounding  it  executed  to  the 
owner  of  a  millsite  on  the  river  which  flowed 
through  the  waters  of  the  pond,  a  deed  of 
"all  the  land  that  will  be  overflowed  by  rais- 
ing the  water  level  twelve  feet  only  for  the 
purpose  of  being  flowed,"  and  thereafter  gave 
another  deed  to  the  same  grantee  containing 
the  same  description  and  provisions  except 
that  it  gave  the  right  to  raise  the  water  eight 
instead  of  twelve  feet  the  conveyances  were 
for  flowage  purposes  only,  leaving  the  title 
to  the  land  in  the  owner.  In  re  Brookfield, 
68  N,  E.  138,  140,  176  N.  Y.  138. 

"In  common  speech  the  non-mineral  por- 
tion of  land,  the  portion  which  covers  and 
envelops  the  minerals,  is  called  the  'surface' 
or  the  *land,'  and  the  proprietor  of  land  who 
divests  himself  of  title  to  the  minerals  which 
it  contains  is  still  spoken  of  as  the  'owner* 
of  the  'fee*  or  of  the  'surface'  or  of  the 
'land.*  **  In  Laws  1897,  providing  that  where 
the  "fee  to  the  surface**  of  any  land  is  In  any 
person  and  the  right  or  title  to  any  minerals 
therein  is  in  another  person,  the  right  to 
such  minerals  shall  be  valued  and  listed  sep- 
arately from  the  fee  to  the  land,  and  the 
land  itself  and  the  right  to  the  minerals 
therein  shall  be  separately  taxed  to  the  own- 
ers thereof  respectively,  the  "fee  to  the  sur- 
face*' and  "the  fee  of  said  lands"  are  set  in 
opposition  to  the  right  or  title  to  any  miner- 
als therein.  The  law  has  no  application  ex- 
cept when  the  right  or  title  to  minerals  has 
been  severed  from  the  right  or  title  to  the 
remainder  of  the  land.  Kansas  Nat  Gas  Co. 
V.  Board  of  Com*rs  of  Neosho  County,  89 
Pac.  750,  751,  75  Kan.  335. 

An  "estate  in  fee*'  may  not  be  an  estate 
in  fee  simple  properly  speaking — a  pure  in- 
heritance, free  from  any  and  every  qualifi- 
cation or  condition.  Estates  in  fee  are  not 
thus  restricted  in  their  nature.  Every  estate 
which  may  pass  to  heirs  general  by  descent 
and  continue  forever  is  a  fee;  the  owner 
having  the  entire  property  in  himself.  Such 
an  estate  may  be  a  pure  fee  simple;  or  it 
may  be  a  qualified,  base,  or  determinable  fee. 
The  latter  is  an  estate  which  may  continue 
forever,  and  is  liable  to  be  determined,  with- 
out the  aid  of  a  conveyance,  by  some  act  or 
event  circumscribing  its  continuance  or  ex- 
tent, though  the  object  on  which  it  rests  for 
perpetuity  may  be  transitory  or  perishable^ 
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yet  each  an  estate  is  deemed  a  fee,  because, 
as  is  said,  it  has  a  possibility  of  enduring 
forever.  The  material  difference  between  a 
fee  simple  and  other  fees  is  "that  the  former 
estate  will,  the  latter  may,  continue  foreyer.*' 
All  fees  liable  to  be  defeated  by  an  executory 
devise  are  determinable  fees,  and  continue 
descendible  inheritances  until  they  are  dis- 
charged from  the  determinable  quality  an- 
nexed to  them,  either  by  the  happening  of  the 
event  or  a  release.  Ed.  died  in  1798,  having 
by  his  last  will  and  testament  devised  a  farm 
to  his  son  M.,  his  heirs  and  assigns  forever, 
and  another  farm  to  his  son  J.,  in  like  man- 
ner. The  will  contained  this  clause:  "It  is 
my  will,  and  I  do  order  and  appoint,  that  if 
^ther  of  my  sons  should  depart  this  life 
without  lawful  issue,  his  share  or  part  shall 
go  to  the  survivor."  In  1801,  the  sheriff  sold 
all  the  estate  which  B£  then  had  in  his  share, 
by  virtue  of  a  fl.  fa.  against  him;  and  J. 
died  in  1813,  leaving  M.  surviving.  Held, 
that  the  estate  devised  to  M.  was  a  base, 
qualified,  or  determinable  fee,  which  became 
a  fee  simple  on  the  death  of  J.,  and  belonged 
to  W.  Waldron  v.  Gianini  (N.  Y.)  6  HUl, 
eOl,  604,  605  (citing  4  Kent's  Comm.  [5th  Ed.] 
5,  9;  2  Bl.  Comm.  104,  106,  109;  1  Cruise's 
Dig.  68,  if  42-^;  1  Prest  Est  42^-431). 

Under  the  rule  that  an  estate  in  fee  con- 
ditional cannot  be  created  by  implication,  a 
devise  to  a  child,  followed  by  a  provision 
that  on  his  death  without  bodily  heirs  the 
property  shall  be  divided  among  the  surviv- 
ing tieirs  of  the  testator,  is  a  **devlse  in  fee," 
and  is  not  converted  into  a  fee  conditional 
becaoBe  of  the  absence  of  express  words  vest- 
ing an  estate  in  the  bodily  heirs.  Barber  v. 
Crawford,  67  S.  E.  7,  9,  85  S.  C.  54. 

The  word  "heirs"  is  not  necessary  to 
create  an  estate  In  fee.  Tone  v.  Tlllamoolc 
City,  114  Pac  938,  939,  58  Or.  382. 

Am  £e«  simple  or  fee  simple  absolnte 

A  "fee**  is  the  largest  possible  estate 
which  a  man  can  have  being  an  absolute 
estate.  Blggerstaff  v.  Van  Pelt,  69  N.  E. 
8(M,  806,  207  111.  611. 

"Fee"  originally  signified  the  right  of  the 
tenant  to  the  use  of  the  land  held  of  a  su- 
perior, but  this  meaning  passed  into  the 
modem  signification  of  an  estate  of  inherit- 
ance. Cnmmings  v.  Cummings,  75  AtL  210, 
211,  76  N.  J.  Eq.  568. 

Am  Applied  to  easement  or  f ranoliise 

There  is  no  substantial  difference  be- 
tween a  qualified  "fee**  in  trust  for  street 
uses  and  an  easement  for  street  uses,  and  In 
either  case  the  municipal  corporation  has 
possession  and  control  of  the  street  for 
street  uses  and  for  nothing  further.  In  re 
aty  of  New  York,  91  N.  Y.  Supp.  894,  895, 
45  :&iisc  Rep.  162. 

The  term  "fee"  in  the  statute  providing 
that  all  streets  and  other  public  places  des- 
ignated as  for  public  use  on  the  plat  of  a 


dty  shall  be  deemed  to  be  public  property, 
and  the  fee  thereof  be  vested  in  the  city, 
Is  not  used  according  to  its  technical  legal 
meaning,  but  as  vesting  in  the  city  a  com- 
plete, perpetual,  and  continuous  title  to  the 
places  designated  as  streets  so  long  as  it 
uses  them  for  the  purpose  intended.  City  of 
Leadville  v.  Bohn  Mining  Co.,  86  Pac.  1038, 
1040,  37  Colo.  248,  8  L.  R.  A  (N.  S.)  422,  11 
Ann.  Cas.  443. 

The  word  "fee,**  as  used  in  the  eminent 
domain  statute,  providing  that  the  condemn- 
ing corporation  shall  become  seised  In  "fee** 
or  shall  have  the  exclusive  right,  title,  and 
possession  of  the  land  required  to  be  taken, 
and  may  take  possession  of  and  use  the 
same  for  the  purposes  of  a  ditch,  means  only 
such  estate  or  interest,  as  is  reasonably  nec- 
essary to  accomplish  the  purpose  in  view, 
and  where  the  corporation  only  asks  for  a 
right  of  way  It  acquires  merely  a  right  of 
way  or  easement  and  not  an  absolute  fee. 
Smith  Canal  or  Ditch  Co.  v.  Colorado  Ice 
&  Storage  Co.,  82  Pac.  940,  943,  34  Colo.  485, 
3  li.  R.  A.  (N.  S.)  114a 

Estate  as  importing 

See  Estate. 

Premisos  or  property  inolndins 

See  Premises;    Property. 


Execution  distinguished,  see  Execution 
(Writ  of). 


See  Forever  in  Fee  Simple;   Ownership 
in  Fee  Simple. 

A  "fee-simple  estate"  is  so  called  be- 
cause it  is  clear  of  any  condition  or  restric- 
tion as  to  particular  heirs.  It  is  the  largest 
estate  and  most  extensive  interest  that  can 
be  enjoyed  in  land,  being  an  absolute  estate 
in  perpetuity.  It  is  a  pure  fee;  an  absolute 
estate  of  inheritance;  that  which  a  person 
holds  inheritable  to  him  and  his  heirs  gen- 
eral, forever.  Where  the  estate  given  in  the 
opening  sentence  of  an  item  of  a  will  is  one 
in  fee  simple,  the  further  statement  that  it 
is  to  be  "possessed  absolutely"  neither  qual- 
ifies nor  enlarges  the  estate  granted.  Frank 
V.  Frank,  111  S.  W.  1119,  1121,  120  Tenn. 
569  (citing  16  Cyc.  p.  602 ;  Haynes  v.  Bourn, 
42  Vt.  686;  Friedman  v.  Steiner,  107  lU.  125). 

Generally  the  words  "fee  simple"  mean 
an  absolute  estate  of  inheritance,  but  not 
necessarily  so.  A  title  in  fee  simple  deter- 
minable is  in  a  qualified  sense  a  fee  simple; 
and,  where  the  language  in  a  will  is  follow- 
ed by  a  clearly  expressed  qualification,  It 
must  be  held  that  the  testator  used  the  first 
words  in  that  sense.  Orr  v.  Yates,  70  N.  B. 
731,  735,  209  111.  222. 

"Ownership  in  fee  simple  implies  some- 
thing more  than  being  the  holder  of  the  nak- 
ed legal  title  to  land.     It  implies  an  inde- 
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feasible  legal  title — the  entire  title  and  es- 
tate In  land."  United  States  v.  Hyde,  132 
Fed.  545,  550. 

The  phrase  "seised  In  fee  simple/'  in 
Act  Cong.  May  2,  1890,  c.  182,  26  Stat.  91,  § 
20,  providing  that  no  person  who  shall  at 
the  time  be  "seised  In  fee  simple"  of  100 
acres  of  land  In  any  state  or  territory  shall 
be  entitled  to  enter  land  in  the  territory  of 
Oklahoma,  designates  the  highest  character 
of  estate  known  to  the  law  and  must  be  given 
its  settled  meaning.  Congress  only  Intends 
to  withhold  the  right  to  enter  public  lands 
from  such  otherwise  qualified  persons  as  are 
*'seised  In  fee  simple"  of  other  lands  to  the 
extent  of  160  acres.  Gourley  v.  Countryman, 
90  Pac.  427,  430, 18  Okl.  220. 

In  an  equitable  action  for  dower,  an 
allegation  in  the  bill  that  complainant's  hus- 
band was,  during  his  lifetime  and  their  In- 
termarriage, seised  and  possessed  of  the  land 
in  fee  simple,  Is  sufficient  as  against  the  ob- 
jection that  the  words  **fee  simple"  do  not 
describe  an  estate  which  will  support  dower, 
since  a  widow  is  entitled  to  dower  In  lands 
owned  by  her  husband  In  "fee  simple";  a 
**fee  simple"  estate  being  the  largest  possible 
estate  in  land,  even  without  the  employment 
of  the  word  "absolute."  Spragoe  t.  Stevens, 
79  Atl.  972,  978,  32  R.  I.  361. 

Where  the  granting  clause  of  a  deed 
conveyed  the  land  to  the  grantee  and  her 
children,  the  natural  offspring  of  her  body, 
thus  creating  at  common  law  an  estate  tail, 
which,  by  Kirby's  Dig.  §  735,  vests  in  the 
first  taker  a  life  estate,  with  remainder  in 
fee  to  those  to  whom  it  would  first  pass  aft- 
er termination  of  the  life  estate,  the  use  In 
the  habendum  clause  of  the  words  "to  hers 
and  their  own  proper  use,  benefit  and  be- 
hoof forever"  will  not  enlarge  the  estate  of 
the  Immediate  grantee  into  a  fee  simple, 
the  word  "heirs"  being  necessary  to  convey 
a  fee  simple  by  deed,  and  hence  the  haben- 
dum clause  merely  referred  to  estate  in  fee 
which  the  heirs  of  the  Immediate  grantee 
would  take.  Dempsey  v.  Davis,  136  S.  W. 
975,  977,  98  Ark.  570. 

Under  a  deed  to  a  man  and  his  wife 
"for  their  Joint  lives  and  the  life  of  the  sur- 
vivor of  them,"  and  "to  their  Joint  heirs," 
the  first  takers  take  a  Joint  estate  in  fee 
simple,  to  the  exclusion  ot  their  heirs ;  espe- 
cially where  the  grantors  covenant  to  give 
the  grantees  any  further  deed  necessary  to 
secure  to  them  a  good  and  sufficient  title  In 
fee  simple.  WaUer  y.  Pollitt,  64  Atl.  1040, 
1041.  104  Md.  172. 

The  phrase  "fee  simple"  means  an  abso- 
lute title  or  estate  In  lands  wholly  unquali- 
fied by  any  reversion,  reservation,  condition, 
or  limitation  or  possibility  of  any  such  thing, 
present  or  future,  or  precedent  or  subse- 
quent, and  it  follows  of  necessity  that,  when 
a  grant  is  made  expressly  pursuant  to  and 
in  compliance  with  an  act  of  the  Legislature 


requiring  the  creation  of  such  a  title  or  es- 
tate as  a  condition  to  its  validity  for  any 
purpose,  the  grantor  is  estopped  to  all^e 
anything  in  contravention  of  the  legislative 
intent  or  in  diminution  of  the  estate  describ- 
ed by  the  statute  State  y.  Alter,  114  N.  W. 
293,  294,  80  Neb.  405. 

A«  fee  simple  absolute 

"Fee  simple"  and  "fee  simple  absolute*' 
are  equivalent  terms  and  well-defined  legal 
expressions,  and  an  estate  in  "fee  simple"  is 
the  greatest  that  one  can  possess.  When 
the  pleader  said  that  plaintiff  was  the  owner 
in  "fee  simple,"  It  Implied  an  unlimited  es- 
tate of  inheritance.  Parker  y.  Conrad,  85 
Pac.  810,  74  Kan.  IIL 

A«  applied  to  easomemt 

"The  word  'fees,'  as  used  in  the  fee  and 
salary  act  of  1895,  must  be  construed  as  fix- 
ing a  compensation  to  be  paid  by  Individuals 
for  official  s^vices  rendered,  and  by  which 
a  certain  fund  is  created,  out  of  which  the 
salary,  as  provided,  by  law,  tor  the  officer 
rendering  the  service,  is  to  be  paid."  The 
sheriff  is  entitled  to  retain  as  his  own  prop- 
erty the  fees  fixed  by  law  for  prisoners  com- 
mitted and  discharged.  Starr  y.  Board  of 
Com'rs  of  Delaware  County,  76  N.  B.  1025, 
1027,  79  N.  E.  390,  40  Ind.  App.  7. 

"Fee  simple,"  as  used  In  an  act  incor- 
porating a  toll  road  company  and  authorlz* 
ing  it  to  receive  land  for  a  right  of  way  by 
gift,  purchase,  or  otherwise,  and  also  to  take 
land  acquired  by  condemnation  proceedings, 
and  providing  that  the  Judgment  should  vest 
In  the  corporation  a  fee-simple  title  to  the 
strip  condemned,  does  not  contemplate  that 
the  corporation  shall  own  such  toll  road  in 
fee,  but  it  only  acquires  an  easement  over 
the  same  during  the  term  of  its  corporate 
existence.  State  ex  reL  Hlnes  v.  Cape  Girar- 
deau &  Jackson  Gravel  Road  Co.,  105  S.  W. 
761,  766,  207  Mo.  85  (citing  Kellogg  v.  Malin, 
50  Mo.  496,  11  Am.  Rep.  426;  State  ex  reL 
Hlnes  V.  Scott  County  Macadamized  Road 
Co.,  105  S.  W.  752,  207  Mo.  54,  13  Ann.  Gas. 
656;  Venable  v.  Wabash  West.  Ry.  Co.,  20 
S.  W.  493, 112  Mo.  103,  18  L.  R.  A.  68;  Chou- 
teau y.  Missouri  Pac.  Ry.  Co.,  22  S.  W.  458, 
30  S.  W.  299,  122  Mo.  385;  Boyce  v.  Mis- 
souri Pac.  Ry.  Co.,  68  S.  W.  920,  168  Mo. 
589  et  seq.,  58  L.  R.  A.  442). 

FEE  SIMPI«E  ABSOLUTE 

"Fee  simple  absolute"  is  the  broadest 
term  describing  title  to  real  estate,  and  the 
whole  tl^Ie  is  Included  In  the  term.  Seton 
V.  aty  <lf  Kew  York,  114  N.  Y.  Supp.  565,  569, 
130  App.  Dlv.  148. 

FEE-SmPUB  OWNER 

As  owner,  see  Owner. 

FEE  TAIL 

While  under  the  statute  de  donis  a  "fee 
I  tail"  may  be  created  by  implication,  it  wa« 
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not  so  created  by  a  win  giving  land  to  tes- 
tator's sons,  tbelr  heirs  an(^  assigns  forever, 
with  a  provision  that  If  either  of  them  should 
die  without  issue  testator's  surviving  heirs 
should  take  the  property.  Gannon  v.  Al- 
bright, 81  S.  W.  1162,  1165,  183  Mo.  238,  67 
L  B.  A.  d7,  105  Am.  St.  Rep.  471. 

FEEBLE  CHURCHES 

A  devise  of  a  fourth  of  testator's  estate 
remaining  after  the  death  of  his  wife  to  the 
feeble  Congi-egational  churches  of  the  state 
designates  the  particular  object  and  purpose 
of  the  gift,  and  the  failure  to  name  the  par- 
ticular churches  does  not  render  the  divise 
inTalid;  but  the  state  must  see  that  the  gift 
is  divided  among  such  churches  as  come  with- 
hi  the  class  described,  by  reason  of  their 
hiability  to  sustain  themselves  financially. 
French  v.  Lawrence,  81  AtL  705,  706,  76  N. 
H.  234. 

FEED 

See  Oat  Feed. 

As  materials,  see  Materials. 

The  word  "feed,"  adopted  by  a  corpora- 
tion as  descriptive  of  its  business,  signifies 
food  for  cattle,  and  characterizes  the  busi- 
ness in  which  the  corporation  was  to  be  en- 
gaged. Atlas  Feed  Products  Ck).  v.  City  of 
New  Orleans,  37  South.  531,  533,  113  La.  611. 

FEED  rtrBBIGATOB 

See  Force  Feed  Lubricator. 

FEED  BOIX 

A  feed  roll,  or  automatic  feeder,  used 
in  connection  with  a  ripsaw,  is  a  toothed 
appliance,  something  like  a  saw,  but  working 
In  front  of  the  saw  proper,  and  feeding  the 
board  to  it  automatically,  and  tending  to  pre- 
Tent  the  board  from  being  thrown  against 
the  sawyer  by  the  hold  its  teeth  take.  Dean 
V.  St  Louis  Woodenware  Works,  80  S.  W. 
282,  294,  106  Mo.  App.  167. 


See  Press  Feeder.  , 

As  ai^lied  to  cattle,  "feeders"  are  such 
as  are  not  ready  for  slaughter  but  required 
fattening  to  place  them  in  condition  for  con- 
aumption.  McGraw  v.  O'Neill,  101  S.  W.  132, 
135,  123  Mo.  App.  691. 

FEEDING  AHD  ^TATERING 

The  duty  of  "feeding  and  watering"  live 
stock  imposed  by  the  contract  of  shipment 
does  not  include  the  duty  to  shower  them  to 
protect  them  from  excessive  heat.  The 
phrase  has  reference  alone  to  the  ordinary 
sustenance  the  animals  require  in  the  course 
of  transportation.  Peck  v.  Chicago  Great 
Western  R.  Co.,  115  N.  W.  1113,  1114,  138 
Iowa,  187,  16  L.  R.  A.  (N.  S.)  883,  128  Am. 
St  Rep.  185 ;  Illinois  Cent  R.  Co.  T.  Adams, 
42  IlL  474,  488,  92  Am.  Dec.  85. 


IFEEDINO  STUFF 

See  Concentrated  Commercial  Feeding 
StufC 

FEES 

See  Attorneys*  F^es ;  Counsel  Fee ;  Dock- 
et Fee;  Entrance  Fees;  Illegal  Fee; 
License  Fee;  Reasonable  Attorney's 
Fee. 

A  "fee"  is  a  payment  for  services  done 
or  to  be  done,  usually  for  professional  or 
special  services;  the  amount  being  sometimes 
fixed  by  law  or  custom  and  sometimes  option- 
al. Board  of  Com'rs  of  Teller  County  v.  Trow- 
bridge, 95  Pac.  554,  555,  42  Colo.  449. 

"Fees"  are  sums  fixed  by  law,  while  "al- 
lowances" are  those  made  under  the  discre- 
tion of  court,  and  not  fixed.  Nease  v.  Smith, 
73  S.  E.  910,  913,  70  W.  Va.  325. 

*'Fees"  are  the  amount  paid  for  a  privi- 
lege, and  are  not  an  obligation,  but  the  pay- 
ment is  voluntary.  Thompson  v.  Wyandauch 
Club,  127  N.  Y.  Supp.  195,  200,  70  Misc.  Rep. 
299. 

Fee  and  Salary  Law  1895,  providing  that 
for  each  retail  liquor  license  $4  shall  be  paid 
by  the  licensee,  and  for  taking,  approving,  in- 
dexing, and  recording  the  bond,  $1,  was  not 
impliedly  repealed  by  Act  March  4, 1911,  pro- 
viding tnat  the  license  fee  pres<;ribed  by 
that  act  shall  be  the  only  fee  required 
for  the  issuing  jf  licenses,  the  term  "fees" 
as  used  in  the  latter  act  not  being  in- 
tended to  mean  compensation  for  services  of 
officers  as  in  the  fee  and  salary  act,  but  an 
amount  paid  for  the  privilege  of  carrying  on 
the  business  of  a  retail  liquor  dealer.  Beard 
V.  State,  95  N.  E.  1103,  1104,  176  Ind.  353. 

Under  Burns*  Ann.  St.  1908,  $  7335,  which 
provides  that  a  sheriff  shall  tax  and  charge 
the  fees  provided  by  law  on  account  of  serv- 
ices performed  by  him,  the  fees  and  amounts 
so  charged  to  be  designated  "sheriff's  costs," 
which  shall  be  the  property  of  the  county, 
and  section  240  which  provides  that  words 
and  phrases  used  in  a  statute  shall  be 
taken  in  their  plain,  ordinary,  or  usual  sense, 
but  that  technical  words  and  phrases  shall  be 
understood  according  to  their  technical  im- 
port unless  such  a  construction  would  be  re- 
pugnant to  the  legislative  intent  or  to  the 
context  of  the  statute,  the  amounts  charged 
and  collected  by  a  sheriff  as  statutory  mileage 
in  the  service  of  writs,  summonses,  notices, 
etc.,  are  to  be  considered  as  fees  provided  by 
law  on  account  of  service  in  the  discharge  of 
official  duties,  and  not  as  a  reimbursement  to 
him  for  expenses  Incidentally  incurred  in  the 
service  of  such  writs,  so  that  when  collected 
they  belong  to  the  county,  and  not  to  the 
sheriff  personally.  Roberts  v.  Board  of 
Com'rs  of  Brown  County  (Ind.)  99  N.  E.  1015. 

Commissions 

"The  terms  'fees,*  'compensations,*  and 
'commissions/  are  distinguishable  in  mean- 
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Ing."  Harrington  v.  Bayles,  82  N.  Y.  Sapp. 
879,  388,  40  Misc.  Rep.  388  (citing  Delavan 
V.  Payn  [N.  Y.]  8  Paige,  459;  Guiniyan  v. 
Carroll,  4  N.  Y.  Law  Bui.  6;  Innes  v.  Pur- 
cell  [N.  Y.]  2  Thomp.  &  C.  539;  Hobart  v. 
Hobart,  86  N.  Y.  636 ;  Race  v.  Gilbert,  6  N. 
E.  592,  102  N.  Y.  298). 

Am  oompensation  for  all  serrioes 

A  county  clerk  is  required  to  account  for, 
as  "fees,"  the  salary  allowed  him  by  the 
county  board  under  Gomp.  St.  1901,  c.  28,  §  14. 
Holcombe  v.  Dawson  County,  95  N.  W.  835,  1 
Neb.  (Unof.)  743. 

The  unexpended  balance  of  the  fund 
collected  by  the  state  superintendent  from  ap- 
plicants for  teachers'  certificates  are  "fees  and 
profits"  arising  from  his  office  within  the 
meaning  of  the  state  Constitution,  requiring 
the  same  to  be  paid  into  the  state  treasury,  al- 
though his  expenditure  of  the  entire  fund  for 
otUce  assistants  authorized  by  statute  was 
avoided  by  his  own  performance  of  ofl9cial 
duty.  State  v.  Stockwell,  134  N.  W.  767,  780, 
23  N.  D.  70. 

In  Acts  25th  Leg.  Ex.  Sess,  c.  5,  §  10,  fix- 
ing the  maximum  amount  of  fees  of  all  kinds 
that  may  be  retained  by  any  officer  as  com- 
pensation for  his  services,  the  phrase  **fees  of 
all  kinds,"  as  applied  to  the  clerk  of  the  coun- 
ty court,  embraces  every  kind  of  compensa- 
tion allowed  by  law  to  him,  unless  excepted 
by  some  provision  of  the  act.  Navarro  Coun- 
ty V.  Howard  (Tex.)  129  S.  W.  857,  859. 

Though  a  townsite  trustee  became  such 
by  virtue  of  his  office  as  district  judge,  the 
compensation  allowed  under  the  statute  for 
his  services  as  trustee  is  not  a  fee  or  per- 
quisite of  the  office  of  district  Judge  within 
Const,  art  6,  |  10,  forbidding  a  Judicial  offi- 
cer, other  than  Justices  of  the  peace  or  dty 
recorders,  from  receiving  to  his  own  use  any 
fees  or  perquisites  of  office.  State  ex  rel. 
Jennett  v.  Stevens,  116  Pac.  601,  604,  34  Nev. 
128. 

Under  the  fee  and  salary  law  fees  for  all 
services  performed  by  county  oflicers  for 
which  a  charge  is  authorized  by  statute  and 
designated  as  a  fee  are  the  property  of  the 
county,  and  must  be  collected  by  the  officer 
and  paid  into  the  county  treasury,  unless  the 
act  expressly  provides  that  the  same  shall 
belong  to  the  officer ;  the  term  "fees"  signify- 
ing compensation  for  particular  acts  or  serv- 
ices rendered  by  proper  officers  in  the  line 
of  their  duties  to  be  paid  by  the  persons  ob- 
taining the  benefit  of  the  services  or  at  whose 
Instance  they  were  performed.  State  ex  rel. 
Board  of  Com'rs  of  Hamilton  County  v.  Carey 
(Ind.)  84  N.  E.  761,  762. 

The  surplus  remaining  in  a  sheriflTs 
hands  of  moneys  paid  to  him  from  the  coun- 
ty treasury  for  the  victualing  of  prisoners 
confined  in  the  jail  under  Gen.  St  p.  1446,  re- 
lating to  fees,  and  allowing  a  sheriff  a  per 
diem  "fee"  of  ten  cents  **for  victualing  a 


prisoner,"  unless  such  fee  was  incrtesed  or 
diminished  by  the  Board  of  Freeholders  un- 
der authority  conferred  by  P.  L.  1876,  p.  230, 
relating  to  county  Jails,  which  surplus  belong- 
ed to  the  sheriff  and  constituted  a  part  of  his 
compensation  as  Jail  keeper,  is  a  "fee  or  com- 
pensation" within  Laws  1905,  c.  6, }  4  (Pamph. 
Laws,  p.  19),  providing  for  the  payment  of  a 
salary  to  the  sheriffs  of  counties  of  the  first 
class  in  full  compensation  for  all  services 
rendered  by  them,  and  'in  lieu  of  all  fees 
and  other  compensation  heretofore  provided," 
and  therefore  belongs  to  the  county.  Board 
of  Chosen  Freeholders  of  Hudson  County  v. 
Kaiser,  69  Atl.  25,  27,  75  N.  J.  Law,  9. 

Costs  dUtiiignialied 

The  terms  "fees"  and  "costs"  are  often 
used  interchangeably  as  having  the  same  ap- 
plication; but  accurately  speaking  the  term 
"fees"  is  applicable  to  the  items  chargeable 
between  an  officer  and  a  person  whom  lie 
^serves,  while  the  term  "cost"  has  reference 
to  the  expenses  of  litigation  as  between  liti- 
gants. Bohart*  v.  Anderson,  103  Pac.  742,  744, 
24  Okl.  82,  20  Ann.  Cas.  142. 

Loc.  Acts  1901,  p.  671,  No.  468,  §  37,  pro- 
vides that  all  moneys  paid  to  the  Justice  of 
the  dty  of  Sault  Ste.  Marie,  except  Jury,  of- 
ficer, and  witness  fees  and  fines  and  costs 
recovered  for  violation  of  law,  shall  be  for 
the  use  of  the  city;  also  that  expenses  of 
prosecution  for  violation  of  penal  laws  of  tlie 
state  shall  be  paid  by  the  county.  Held,  that 
the  Justice  was  not  entitled  to  retain  the  fees 
authorized  by  the  general  laws  of  the  state 
to  be  collected  in  criminal  cases  by  justices 
of  the  peace ;  they  not  being  "costs"  nor  ex- 
penses within  the  statute.  Harrison  v.  Board 
of  Sup'rs  of  Chippewa  County,  114  N.  W.  851. 
852,  151  Mich.  91. 

"Costs"  are  the  expenses  incurred  by  tbe 
parties  in  the  prosecution  or  defense  of  a 
suit,  whereas  **fees"  are  compensation  to  an 
officer  for  services  rendered  in  the  progress 
of  a  cause.  In  re  Terry,  123  N.  Y.  Supp.  25S, 
260,  67  Misc.  Rep.  514. 

As  between  a  party  to  a  suit  and  the 
officer  or  witness,  the  charges  allowed  are 
usually  denominated  ''fees" ;  but  as  between 
the  parties  to  the  suit  these  charges  are  usu- 
ally called  costs.  City  of  Cartervllle  v.  Card* 
well,  132  S.  W.  746,  746,  152  Mo.  App.  32. 

As  disbursemeats  or  expenses 

Expenses  Incurred  by  an  officer  under  the 
statute  in  caring  for  animals  impounded  are 
not  "fees'*  w^ithin  the  rules  governing  the 
right  of  a  de  facto  officer  to  fees.  White  v. 
Town  of  Clarksville,  87  S.  W.  630,  631,  75 
Arl£.  340. 

Mileage 

Code,  f  511,  fixes  the  mileage  of  sheriffs 
for  serving  civil  process,  and  Code  Supp. 
1902,  8  510a,  authorizes  retention  by  the  sher- 
iff of  all  such  mileage  collected,  but  declares 
that  all  ''fees''  earned  and  uncollected  at  the 
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end  of  each  jear  shall  belong  to  the  county. 
Held,  that  ndleage  charges  were  "fees'*  with- 
in the  latter  section,  and,  when  uncollected 
at  the  end  of  the  year,  In  which  the  services 
were  rendered,  belonged  to  the  county. 
Cremer  v.  Wapello  County,  117  N.  W.  954, 139 
Iowa,  580. 

Per  diem 

The  county  clerk  is  entitled  to  retain 
the  per  diem  allowed  by  Acts  1895,  p.  336,  c. 
145,  S  114,  for  attending  sessions  of  court, 
saeh  per  diem  not  being  referred  to  in  Acts 
1895,  p.  355,  c  145,  i  124,  providing  for  the 
payment  by  the  clerk  to  the  treasurer  of 
the  amount  of  "fees"  collected.  State  ex  rel. 
Board  of  Com'rs  of  Tippecanoe  County  v. 
Flynn,  69  N.  E.  159,  166,  169, 161  Ind.  554. 

Salary  aad  wages  dUtJagaielied 

The  word  "salary"  imports  a  specific  con- 
tract for  a  specific  sum  for  a  specified  period  of 
time,  while  'fees'*  are  compensation  for  partic- 
lar  acts,  and  ''wages"  are  compensation  for 
services  by  the  day  or  week.  Blick  v.  Mercan- 
tile Trust  &  Deposit  Co.  of  Baltimore,  77  AtL 
844,  846,  113  Md.  487  (quoting  7  Words  and 
Phrases,  PD.  6287-6291). 

The  word  '^fees,"  as  used  in  a  section  of 
the  statute  providing  that  if  a  prosecuting 
attorney  is  sick  or  absent  the  court  shall 
appoint  some  person  to  discharge  the  du- 
ties of  the  oflSce,  and  declaring  that  the 
appointee  shall  possess  the  same  powers  and 
receive  the  same  fees  as  the  proper  officer 
would  if  present,  is  not  synonymous  with 
"salary,"  and  such  section  has  no  application 
to  counties  in  which  the  prosecuting  attor- 
ney rec^vesan  annual  salary,  and  is  required 
to  account  for  all  fees  received  by  him  by 
virtue  of  his  ofi^oe.  State  ex  rel.  Harrison 
V.  Patterson,  132  S.  W.  1183,  1186,  162  Mo. 
App.   264. 

A  clerk  of  the  district  court  was  given 
a  stated  salary,  together  with  fees  paid  In 
dvil  actions  by  the  litigants  and  in  nearly 
all  criminal  actions  by  the  county.  When  a 
demand  for  fees  was  presented  to  the  board 
of  supervisors,  it  was  necessary  to  check  ev- 
ery item  and  deduct  erroneous  charges,  and 
extrinsic  evidence  was  sometimes  necessary 
to  determine  the  correctness  of  particular 
items.  Held,  that  a  claim  of  such  clerk 
against  a  county  for  fees  in  actions  brought 
for  the  collection  of  delinquent  taxes  was 
not  a  claim  for  a  ''salary"  within  Civ.  Code 
1901,  par.  989,  requiring  the  presentation  of 
claims  against  the  county  within  six  monthSi 
but  providing  that  this  requirement  shall  not 
apply  to  claims  for  official  salaries  made  de- 
mand against  the  county  by  some  express 
provision  of  law;  the  words  "salary"  and 
"fees"  having  their  ordinary  signification, 
the  distinction  between  which  is  that  a  sal- 
ary i8  a  fixed  compensation  for  regular 
work,  while  fees  are  compensation  for  par* 
ticular  services  rendered  at  irregular  periods, 
payable  at  the  time  the  services  are  render- 


ed.   Cochise  County  v,  Wilcox    (Ariz.)  127 
Pac.  758,  759. 

Const  art  4,  }  28,  requires  the  subjects 
of  each  bill  to  be  clearly  expressed  in  its 
title.  Under  "An  act  to  repeal  section  3240, 
chapter  27,  article  1  of  the  Revised  Statutes 
of  1899  relating  to  fees  and  to  enact  a  neW 
section  in  lieu  thereof  to  be  known  as  sec- 
tion 3240,"  the  I/egislature  enacted  what  is 
now  Rev.  St.  1909,  §  10,695,  requiring  each 
probate  Judge  to  keep  an  account  of  fees  col- 
lected, and  whenever  such  fees  in  any  one 
year  deducting  expenses  shall  exceed  the  an- 
nual compensation  provided  by  law  for  a 
Judge  of  the  circuit  court  with  Jurisdiction 
in  the  county  to  pay  such  excess  less  10 
per  cent  into  the  treasury  of  the  county. 
Held  that  as  the  section  repealed  fixed  the 
fees  of  probate  Judges,  the  title  was  broad 
enough  to  give  notice  of  the  subject  of  sec- 
tion 10,695,  and  that,  as  "salaries  are  the 
form  of  compensation  prescribed  for  paying 
public  officers  for  their  services,  the  subject 
of  salaries  was  also  germane  to  the  sub- 
ject of  fees  expressed  in  the  title.  State  ex 
reL  Buchanan  County  v.  Imel,  146  S.  W. 
783,  785,  242  Mo.  293. 

FEET 

See  Second  Feet    • 

As  deadly  weapon,  see  Deadly  Weapon. 

FEIGNED  ISSUE 

A  "feigned  issue"  is  one  submitted  to 
the  Jury  in  an  equity  case  for  the  assistance 
and  advice  of  the  court.  Nashville  Ry.  & 
Light  Co.  V.  Bunn,  168  Fed.  862,  864,  94 
C.  O.  A.  274, 

FELLOW  SERVANT 

See,  also,  "Association  Theory;  Super- 
intendence ;  Suiierintendent ;  Superi- 
or Servant  Rule;   Vice  Principal. 

Fellow  servants  are  those  who  are  serv- 
ing and  controlled  by  the  same  master  in 
a  common  employment  Harris  v.  Det 
Farenede  Dampskibselskab,  70  AtL  155,  156, 
75  N.  J.  Law,  861. 

The  presumption  is  that  all  who  enter 
the  service  of  a  common  master,  and  engage 
in  a  common  service  or  in  the  same  general 
undertaking,  are  "fellow  servants."  Weeks 
V.  Scharer,  129  Ffed.  333,  335,  64  C.  C.  A.  11. 

The  true  test  of  "fellow  service"  is  com- 
munity in  that  which  is  the  test  of  service — 
which  is  subjection  to  control  and  direction 
by  the  same  common  master  in  the  same 
common  pursuit.  Prather  v.  Richmond  &  D. 
R.  Co.,  9  S.  E.  530,  531,  80  Ga*.  427,  12  Am. 
St  Rep.  263  (citing  3  Wood,  Ry.  Law,  §  388). 

Whether  a  workman  is  the  fellow  serv- 
ant of  another  workman  depends  upon  the 
character  of  the  act  performed,  which  may 
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be  a  question  for  the  Jury.    Kronzer  v.  Spen- 
cer-Kellogg  CJo.,  124  N.  W.  6,  7, 109  Minn.  392. 

It  is  not  the  grade,  or  title,  or  the  po- 
sition in  the  service,  that  determines  wheth- 
er a  person  is  a  fellow  servant  or  a  vice 
principal  of  the  master,  but  it  is  the  duty 
which  the  servant  performs  towards  the  oth- 
er servants.  Moore  v.  Dublin  Cotton  Mills, 
66  S.  E.  839,  843, 127  Ga.  609,  10  L.  R.  A.  (N. 
S.)  772  (citing  2  Labatt's  Mas.  &  Ser.  §  508 
et  seq.;  6  Cur.  Law,  655  et  seq. ;  8  Words 
and  Phrases,  p.  7313,  "Vice  Principal"). 

The  fellow-servant  act  (Priv.  Laws  1897, 
p.  83,  c.  56)  applies  to  a  corporation  engag- 
ed in  manufacturing,  in  aid  of  which  it 
owns  and  operates  a  railroad.  Bird  v.  Unit- 
ed States  leather  Co.,  65  S.  E.  727,  728,  143 
N.  C.  283. 

All  persons  who  are  in  the  employment 
of  the  same  master  engaged  in  the  same 
common  enterprise,  and  are  employed  to  per- 
form duties  and  services  tending  to  accom- 
plish the  same  general  purpose,  are  "fellow 
servants.*'  Missouri,  K.  &  T.  R.  Co.  v. 
Hendricks,  108  S.  W.  746,  746,  750,  49  Tez. 
Civ.  App.  314. 


(C 


'All  serving  a  conmion  master,  working 
under  the  same  control,  deriving  authority 
and  compensation  from  the  same  source,  and 
engaged  in  the  same  general  business,  al- 
though in  different  grades  or  departments, 
are  *fellow  servants,*  and  take  the  risk  of 
each  other's  negligence."  Southern  Ry.  Co. 
V.  Smith,  59  S.  E.  372,  374,  107  Va.  553. 

All  serving  the  same  master,  deriving 
authority  and  compensation  from  the  same 
source,  and  engaged  in  the  same  general 
business,  though  in  different  grades,  are  fel- 
low servants,  taking  the  risk  of  the  oth- 
ers' negligence,  except  when  one  of  them 
stands  as  the  representative  of  the  master 
as  to  a  duty  incumbent  on  the  master  to- 
ward the  others.  Leach  t.  Martin,  71  S.  B. 
170,  171,  69  W.  Va.  219. 

Where  two  persons  are  both  engaged  In 
the  common  service  of  a  master,  in  conduct- 
ing and  csxrying  on  the  same  general  busi- 
ness, and  neither  is  in  any  sense  under  the 
control  or  direction  of  the  other,  they  are 
fellow  servants.  Sauls  v.  Chicago,  R.  I.  & 
T.  R.  Co.,  81  S.  W.  89,  90,  36  Tex.  Civ.  App. 
165. 

"Fellow  servants"  may  be  said  to  be 
persons  who  are  engaged  in  a  common  em- 
ployment in  the  service  of  the  same  master, 
as  distinguished  from  a  vice  principal,  who 
is  a  servant  representing  the  master  in  the 
discbarge  of  those  personal  or  absolute  du- 
ties which  every  master  owes  his  servant 
Hollweg  V.  Bell  Telephone  Co.,  93  S.  W.  262, 
264,  195  Mo.  149. 

An  employ^  engaged  In  painting  iron 
columns  for  shipment,  necessitating  his  go- 
ing on  a  car  where  they  were  being  loaded 
to  paint  parts  which  had  rested  on  the  floor, 


was  a  fellow  servant  of  employes  engaged 
in  loading  them;  they  all  being  employed 
by  the  same  master,  on  the  same  deflnite  ob- 
ject, at  the  same  time,  and  under  immediate 
direction  of  the  same  foreman.  American 
Bridge  Co.  v.  Valente  (Del.)  73  AtL  400,  402, 
7  Penuewill,  370,  Ann.  Cas.  1912D,  «9. 

All  who  serve  the  same  master,  work 
under  the  same  control,  derive  authority  and 
compensation  from  the  same  source,  and 
who  are  engaged  in  the  same  general  busi- 
ness, although  it  may  be  in  different  grades 
or  departments,  are  'fellow  servants";  each 
taking  the  risk  of  the  other's  negligence. 
Where  the  members  of  a  theatrical  company 
engaged  in  a  charivari  on  the  last  evening 
of  their  closing  performance,  and  while  the 
members  were  on  the  stage  threw  missiles 
at  them,  resulting  in  injury  to  one  of  their 
number,  they  were  fellow  servants  for  whose 
acts  the  master  was  not  liable.  Novelty  The- 
ater Co.  V.  Whitcomb,  106  Pac.  1012,  1014,  47 
Colo.  UO,  37  L,  R.  A.  (N.  &)  614  (citing  26 
Cya  p.  1282). 

Employes  of  a  conunon  master,  engaged 
in  labor  for  the  furtherance  of  the  general 
purpose  of  the  business  in  which  they  con- 
tract to  serve  are  '*fellow.  servants"  within 
the  purview  of  Civ.  Code,  {  2610,  providing 
that,  *'except  in  the  case  of  railroad  com- 
panies, the  master  is  not  liable  to  the  serv- 
ant for  injuries  arising  from  the  negligence 
or  misconduct  of  other  servants  about  the 
same  business."  Under  this  rule,  a  teamster 
employed  to  assist  in  hauling  a  boiler  from 
his  employer's  furnace  plant  to  its  coal 
mines,  to  be  used  there,  was  a  fellow  serv- 
ant of  the  engineer  and  fireman  of  a  locomo- 
tive operated  in  the  employer's  yards  in  con- 
nection with  the  furnace  plant,  and  could 
not,  therefore,  recover  for  injuries  sustained 
by  the  alleged  negligence  of  the  engineer  and 
firemap.  Georgia  Coal  &  Iron  Co.  v.  Brad- 
ford, 62  S.  B.  193,  195,  131  Ga.  289,  127  Am. 
St.  Rep.  228. 

Comp.  Laws  1907,  {  1343,  provides  that 
all  employ^  who,  while  at  work,  are  in  the 
same  grade  of  service,  and  are  working  to- 
gether at  the  same  time  and  place  and  to  a 
common  purpose,  neither  of  such  persons  be- 
ing intrusted  with  any  superintendence  over 
his  fellow  employes,  are  fellow  servants. 
Held  that,  where  the  facts  are  undisputed, 
whether  coemployfis  are  fellow  servants  un- 
der the  statute  is  a  question  of  law  for  the 
court;  but  if  they  are  in  dispute,  or  conflict- 
ing inferences  may  be  drawn  therefrom,  the 
court  should  construe  the  several  clauses  of 
the  statute  deflning  the  relation,  and  charge 
th&t  if  the  jury  flnd  the  facts  to  be  as  stated 
they  must  find  for  or  against  the  relation, 
as  the  hypothecated  facts  establish.  Shep- 
herd v.  Denver  &  R  G.  R.  Co.  (Utah)  126 
Pac.  692,  695. 

A  "fellow  servant,"  for  whose  negligence 
resulting  in  injury  to  another  servant  the 
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master  is  not  liable,  is  one  who  is  engaged 
in  the  same  general  undertaking  with  the  in- 
jured servant,  though  they  are  not  engaged 
In  the  same  portion  or  particular  work;  It 
being  sufficient  that  they  are  employed  by 
the  same  master  and  engaged  in  the  same 
common  enterprise  and  employed  to  perform 
duties  tending  to  accomplish  the  same  gen- 
eral purpose.  Mollhoff  v.  Chicago,  R.  I.  & 
P.  R.  Co.,  82  Pac.  733,  734,  15  Okl.  540. 

One  employed  to  shovel  from  between 
construction  cars  dirt  pushed  there  from 
guch  cars  by  the  plow  attached  to  the  engine 
by  a  cablet  is  a  **fellow  servant"  of  t&e  engi- 
neer as  to  an  injury  received  by  the  engine 
starting  while  the  f^mploy^  was  assisting  in 
replacing  the  plow  in  position.  Bradford 
Construction  Co.  v.  Heflln,  42  South.  174,  183, 
88  Miss.  314,  12  L.  R.  A.  (N.  S.)  1040,  8  Ann. 
Ga&  1077. 

Where  a  hod  carrier  employed  by  the 
day,  after  finishing  his  day's  work,  went  to 
a  shed  on  the  premises  to  get  his  coat  which 
he  had.  left  there,  and  thence  went  to  the 
employer's  office  for  a  key,  and  while  a  watch- 
man was  unlocking  the  shed  for  him  was 
injured  by  a  blast  negligently  fired  by  an- 
other employ^,  he  was  the  employer's  serv- 
ant, and  hence  a  "fellow  servant"  of  the  one 
by  whose  negligence  he  was  injured,  so  that 
he  could  not  recover.  Willm^rth  v.  Cardoza, 
176  Fed.  1,  2,  99  O.  0.  A.  475,  27  L.  R.  A. 
(N.  S.)  376. 

The  engineer  in  charge  of  the  engine 
operating  tram  cars  on  a  tramway  by  means 
of  a  cable,  and  an  employ^  charged  with  the 
duty  of  inspecting  and  keeping  the  tramway 
in  repair  and  oiling  machinery  used  in  the 
operation  of  tram  cars,  are  "fellow  serv- 
ants"; the  employ 6,  in  the  performance  ot 
his  duty,  being  frequently  at  the  engine  house* 
and  having  opportunity  to  observe  the  atten- 
tion the  engineer 'gave  to  his  work  and  the 
manner  of  his  performing  it.  Larson  v.  Kie- 
burtz,  128  Pac  216,  218,  71  Wash.  231. 

Plaintiff's  intestate,  a  minor,  In  defend- 
ant's employ,  was  killed  between  cars  as  he 
was  crossing  one  of  defendant's  tracks  in  the 
factory  yard,  in  the  course  of  his  employ- 
ment The  cars  on  each  side  of  the  path 
used  by  intestate  were  a  short  distance  apart 
and  defendant's  yard  foreman  let  down  oth- 
er cars  against  one  of  the -cars  divided  by 
the  crossing,  and  decedent,  who  was  not  seen 
by  either  the  foreman  or  another  employ^, 
was  caught  between  such  cars.  Held,  that 
the  foreman  was  decedent's  fellow  servant, 
for  whose  negligence,  if  any,  defendant  was 
not  liable.  Schwlnd  v.  Floriston  Pulp  &  Pa- 
per Co.,  80  Paa  1066,  1068,  5  Cal.  App.  197. 

Aflso«lAtlo2t  promotive  of  eautloii 

The  servants  of  a  common  master,  whose 
usual  duties  bring  them  into  habitual  asso- 
ciation, so  that  they  have  opportunity  and 
power  to  influence  each  other  to  the  ezer- 
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dse  of  caution,  are  fellow  servants  within 
the  law.  Illinois  Terminal  R.  Co.  v.  Chapln, 
128  111.  App.  170,  173. 

To  create  the  relation  of  fellow  serv- 
ants, the  servants  must  be  directly  co-operat- 
ing with  each  other  In  the  same  work,  or 
their  duties  must  be  such  as  to  bring  them 
Into  habitual  association,  so  as  to  afford 
them  the  power  and  opportunity  of  exercis- 
ing a  mutual  influence  on  each  other  promo- 
tive of  proper  caution.  Bennett  v.  Chicago 
City  Ry.  Co.,  90  N.  B.  736.  243  111.  420;  Lin- 
quist  V.  Hodges,  152  111.  App.  491,  498. 

All  persons  engaged  in  the  business  of  a 
common  master  and  so  related  that  each  in 
the  exercise  of  ordinary  sagacity  ought  to 
foresee,  on  accepting  his  employment,  that 
he  would  be  exposed  to  injury  In  the  event 
of  negligence  on  the  part  of  the  others,  and 
they  to  injury  from  his,  are  "fellow  servants." 
Kniceley  v.  West  Virginia  Midland  R.  Co., 
61  S.  B.  811,  814,  64  W.  Va.  278,  17  L.  R.  A. 
(N.  S.)  370. 

limited  by  the  departmental  doctrine, 
those  are  "fellow  servants*'  who  are  in  the 
employ  of  a  common  master  to  the  end  of  a 
common  undertaking  and  are  so  associated 
and  related  in  the  performance  of  the  work 
that  they  can  observe  and  influence  each  oth- 
er's work,  and  report  any  delinquency  to  a 
correcting  power.  Oker  v.  Hill-0'Meara 
Const  Co.,  138  S.  W.  84,  85,  158  Mo.  App.  213. 

Persons  employed  by  the  same  master 
to  accomplish  one  common  object,  and  so  re- 
lated in  their  labors  and  service  as  ordi- 
narily to  be  exposed  to  injuries  caused  by 
each  other's  negligence,  are  "fellow  serv- 
ants.*' Keneflck-Hammond  Co.  v.  Rohr,  91 
S.  W.  179,  180,  77  Ark.  290  (quoting  and 
adopting  St  Louis,  A.  &  T.  Ry.  Co.  v.  Trip- 
lett,  15  S.  W.  831,  832,  54  Ark.  289,  296,  11 
L.  R  A.  773). 

The  employ^  of  a  common  master,  to  be 
"fellow  servants"  so  as  to  exempt  the  master 
from  liability  for  injuries  to  one  from  the 
negligence  of  the  other,  must  be  directly  co- 
operating with  each  other  in  a  particular 
service,  as  distinct  from  indirect  co-operation 
in  the  general  service  of  the  master,  or  their 
usual  duties  must  bring  them  into  habitual 
association  so  that  they  may  exercise  a  mu- 
tual influence  on  each  other  promotive  of 
proper  caution.  Lyons  v.  Joseph  T.  Ryer- 
son  &  Son,  90  N.  B.  288,  290,  242  lU.  409. 

Whenever  co-employ6s  under  the  con- 
trol of  one  master  are  engaged  in  the  dis- 
charge of  duties  directed  to  one  common  end, 
such  duties  being  so  closely  related  that  each 
employe  must  know  he  is  exposed  to  the  risk 
of  being  injured  by  the  negligence  of  anoth- 
er, they  are  "fellow  servants."  Donnelly  v. 
Cudahy  Packing  Co.,  75  Pac.  1017,  1018,  68 
Kan.  653. 

The  servants  of  the  same  master  to  be 
fellow  servants  so  as  to  exempt  the  master 
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from  liability  on  account  of  injuries  sustain- 
ed by  one^  resulting  from  the  negligence  of 
the  other,  must  be  directly  co-operating  with 
each  other  in  a  particular  business,  that  is 
to  say,  the  same  line  of  employment,  or  their 
usual  duties  must  bring  them  into  habitual 
association,  so  that  they  may  exercise  a  mu- 
tual influence  upon  each  other  promotive  of 
proper  caution.  Gathman  y.  City  of  Chicago, 
127  111.  App.  150,  153. 

To  create  the  relation  of  "fellow  sery* 
ants,"  the  servants  must  be  directly  co-op- 
erating with  each  other  in  a  particular  work, 
or  their  usual  duties  must  be  such  as  to  bring 
them  into  habitual  association  so  as  to  afford 
them  the  power  and  opportunity  of  exercis- 
ing a  mutual  influence  on  each  other  promo- 
tive of  proper  caution,  and,  where  they  are 
engaged  in  different  lines  of  employment 
and  their  usual  duties  bring  them  into  ha- 
bitual association,  the  association  must  be 
sufficiently  personal  to  furnish  an  opportuni- 
ty and  power  to  exercise  an  influence  on 
each  other  promotive  of  proper  caution. 
Thompson  v.  Northern  Hotel  Co.,  99  N.  B. 
878;,  882,  256  lU.  77. 

In  order  to  constitute  co-employ^  fel- 
low servants,  so  as  to  exempt  the  master 
from  liability  for  the  negligence  of  one  re- 
sulting in  injury  to  the  other,  they  must  be 
directly  co-operating  with  eadi  other  in  the 
particular  business*  in  the  same  line  of  em- 
ployment, as  distinguished  from  indirectly 
co-operating,  or  co-operating  in  the  general 
business  or  employment  of  the  master.  It  is 
not  sufl9cient  that  they  are  employed  by  the 
same  master,  and  their  duties  must  be  such 
as  to  bring  them  Into  habitual  association 
with  each  other,  so  that  they  may  exercise 
a  mutual  influence  on  each  other  promotive 
of  proper  caution.  Illinois  Steel  Co.  v.  Ziem- 
kowski,  77  N.  E.  190,  192,  220  lU.  324,  4  L. 
R.  A.  (N.  S.)  1161. 

The  rule  exempting  a  master  from  lia- 
bility for  injuries  from  negligence  of  a  fel- 
low servant  applies  only  in  cases  where  the 
two  servants  are  so  associated  and  related 
in  their  work  that  they  can  observe  and  in- 
fluence each  other's  conduct  and  report  de- 
linquencies to  a  common  correcting  i)ower; 
otherwise  they  are  not  "fellow  servants" 
within  any  fair  meaning  of  the  rule.  Koer- 
ner  v.  SL  Louis  Car  Co.,  107  S.  W.  481,  484, 
209  Mo.  141,  17  L.  R.  A.  (N.  S.)  292. 

Since  a  convict  hired  out  by  the  state 
was  under  no  express  or  implied  obligation 
to  assume  the  risk  of  negligence  of  his  em- 
ployer's servants,  he  was  not  a  "fellow  serv- 
ant" of  any  of  them.  Sloss-Sheffield  Steel  & 
Iron  Co.  V.  Long,  53  South.  910,  169  Ala.  337, 
Ann.  Ca&  1912B,  564. 

To  create  the  relation  of  "fellow  serv- 
ants," the  employes  must  be  directly  co-op- 
erating with  each  other  In  a  particular  work 
at  the  time  of  the  injury,  or  their  usual  du- ' 


ties  must  be  such  as  to  bring  them  into  such 
habitual  association  as  will  afford  them  the 
power  and  oiqportunlty  of  exercising  an  in- 
fluence, each  on  the  other,  promotive  of  their 
mutual  safety.  Indiana,  I.  &  I.  R.  Go.  v.  Ot- 
stot,  72  JN.  EL  387,  890,  212  IlL  429. 

To  create  that  relation  between  serv- 
ants, they  must  be  directly  co-operating  with 
each  other  in  a  particular  work  at  the  time 
of  the  injury,  or  their  usual  duties  must  be 
such  as  to  bring  them  to  such  habitual  as- 
sociation as  will  afford  them  the  power  and 
opportunity  of  exercising  an  influence,  each 
upon  the  other,  promotive  of  their  mutual 
safety.  The  crews  of  s^arate  trains  haul- 
ing freight  in  opposite  directions  on  the 
same  division  of  a  double  track  railroad 
are  not  ''fellow  servants"  as  a  matter  of 
law.  Aldrich  y.  Illinois  Cent  R.  Co.,  89 
N.  E.  702,  703,  241  IlL  402,  132  Am.  St  Rep. 
220  (quoting  and  adopting  Indiana,  I.  A  I.  R. 
Co.  V.  Otstot,  212  lU.  429,  72  N.  E.  387). 

"Fellow  servants'*  Is  deflned  to  be  "per- 
sons employed  by  the  same  master  to  accom- 
plish one  common  object  and  so  related  in 
their  labors  performed  in  the  service  of  the 
master  as  ordinarily  to  be  exposed  to  injuries 
caused  by  each  other's  negligence."  An  em- 
ploye whose  duties  were  to  inspect  cars  In 
the  yards,  and,  when  found  slightly  out  of 
repair,  to  repair  them  on  a  track  set  aside 
for  that  purpose.  Is  a  fellow  servant  of  a 
brakeman  and  his  crew  employed  to  switch 
oars  from  one  track  to  another  in  the  yards 
and  no  recovery  can  be  had  for  injuries  to  one 
from  the  negligence  of  the  others.  Snellen 
v.  Kansas  dty  Southern  Ry.  Co.,  102  S.  W. 
193,  82  Ark.  334  (citing  Railway  Go.  y.  Rice, 
51  Ark.  467,  11  a  W.  699;  St  L.,  I.  M.  &  So. 
Ky.  Co.  v.  Gaines,  46  Ark.  555;  Railway  Co. 
V.  Shackelford,  42  Ark.  417 ;  Railway  Co.  y. 
Triplett,  54  Ark.  299,  16  S.  W.  831,  16  S.  W. 
266;  St  L.  &  S.  W.  Ry.  Co.  v.  Uenson,  61 
Ark.  302,  32  S.  W.  1079;  Railway  C^.  v. 
Brown,  67  Ark.  295,  54  S.  W.  865 ;  Keneflck- 
Uammond  Co.  v.  Rohr,  77  Ark.  290,  91  S.  W. 
179). 

The  general  rule  of  the  master's  liability 
in  case  of  injury  to  an  employ 6  through  the 
negligence  of  a  fellow  ser\'ant  is  not  changed 
by  Rev.  St  Utah,  1898,  ^  1343,  defining  **fel- 
low  servants"  as  "all  persons  who  are  engag- 
ed in  the  service  of  such  employer,  and  who, 
while  so  engaged,  are  in  the  same  grade  of 
service  and  working  together  at  the  same 
time  and  place  to  a  common  purpose,  neither 
of  such  persons  being  intrusted  by  such  em- 
ployer with  any  superintendency  or  control 
over  his  fellow  employes,"  except  in  relation 
to  the  matter  of  superintendency;  the  stat- 
ute not  requiring,  by  the  provision  that  they 
must  be  "working  together,"  that  the  serv- 
ants should  be  doing  the  same  kind  of  work, 
or  engaged  in  aiding  each  other  in  the  same 
detail  of  labor,  but  only  that  they  shall  be 
working  to  a  common  purpose  and  sufficiently 
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near  each  other  to  arouse  in  the  one  a  rea- 
sonable appreciation  of  probable  clanger  from 
the  neglect  of  the  other.  The  exception  to 
the  general  nile  of  the  master's  liability  in 
case  of  injury  to  an  employ^  through  the  neg- 
ligence of  a  fellow  servant  is  based  on  the 
doctrine  of  assumption  of  risk,  which  extends 
to  the  risk  of  injury  from  negligence  of  oth- 
er servants  of  the  same  master  whose  service 
U  80  related  to  his  own  that  negligence  on 
their  part  in  the  natural  and  expected  course 
of  events  may  Injure  him,  notwithstanding  a 
complete  performance  by  the  master  of  his 
nonassignable  duties,  and  his  assumption  is 
as  broad  as  his  reasonable  anticipation  of 
danger.  Under  such  rule  a  laborer  engaged 
in  the  construction  of  a  roadbed  of  a  railroad 
and  a  brakeman  on  a  construction  train  haul- 
ing gravel  for  such  roadbed  are  ''fellow  serv- 
ants." Lukic  V.  Southern  Pac  Co.,  160  Fed. 
135. 

A  skilled  workman  employed  in  a  sepa- 
rate room  from  a  common  laborer  ia  not  the 
fellow  servant  of  such  common  laborer  where 
they  were  not  at  the  time  of  the  accident  in 
a  position  to  exercise  an  influence  over  each 
other  promotive  of  caution  for  their  common 
safety.  E.  Schn^der  &  Oo.  v.  Carlin,  120  111. 
App.  538,  540. 

An  instruction  that  if  plaintiff,  a  track- 
man, and  a  brakeman  were  engaged  in  a  com- 
mon employment,  and  were  so  situated  as  to 
have  opportunities  to  use  precautions  against 
each  other's  negligence  they  were  "fellow 
servants,"  and,  if  the  accident  happened 
through  the  negligence  of  a  fellow  servant, 
the  mast^  would  not  be  liable,  correctly  stat- 
ed the  rule  for  determining  who  are  "fellow 
servants."  Hale  v.  Crown  Columbia  Pulp  & 
Paper  Co.,  105  Pac.  480.  482,  56  Wash.  236. 

A  brewery  maintained  brewing  and  bot- 
tling departments  under  separate  foremen, 
and  the  brewers  and  bottlers  worked  nnder 
different  contracts  of  employment,  made  in 
thdr  behalf  by  their  respective  unions.  A 
shipping  clerk,  supervising  the  loading  of 
cars,  selected  men  from  the  two  departments 
to  load  cars  under  his  supervision.  Held, 
that  the  men,  while  loading  cars,  were  "fel- 
low servants,"  within  the  rule  that  fellow 
servants  are  those  who  are  so  related  in  their 
work  that  they  may  observe  and  have  an  in- 
fluence over  each  other's  conduct  and  report 
delinquencies  to  the  master.  Brandt  v.  Kan- 
sas City  Breweries  Oo.,  141  S.  W.  444,  445, 
159  Mo.  App.  568. 

An  employ^  in  a  steel  manufactory  whose 
duties  were  to  superintend  and  direct  other 
employes  in  the  process  of  converting  iron 
into  steel  and  to  give  warning  when  a  blast 
or  heat  was  about  to  be  blown  was  not  a  "fel- 
low servant"  of  another  employ^  not  under 
the  former's  immediate  control,  whose  duties 
were  confined  strictly  to  taking  care  of  stop- 
pers used  in  the  vessels  in  which  the  steel 
v&s  blown,  within  the  rule  exempting  an  em- 


ployer from  liability  for  injuries  to  an  enh. 
ploy6  resulting  from  the  negligence  of  an- 
other employ^.  Illinois  Steel  Co.  v.  Zlem- 
kowski,  77  N.  E.  100,  192,  220  IXL  324,  4  L. 
K.  A.  (N.  S.)  1161. 

Gonunon  master 

It  is  essential  to  the  relation  of  "fellow 
servants"  that  they  should  be  servants  of  the 
same  master ;  mere  co-operation  or  commun- 
ity of  labor  and  ultimate  purpose  being  insufli- 
cient,  unless  they  are  under  the  control  of  a 
common  master.  United  States  Board  &  Pa- 
per Oo.  V.  Landers  (Ind.)  92  N.  B.  203,  204. 

Employment  in  the  service  of  a  common 
master  is  not  alone  sufficient  to  make  two 
men  fellow  servants,  but  there  must  be  some 
consociation  in  the  same  department  or  line 
of  employment.  Nocita  v.  Omaha  &  C.  B.  St 
By.  Co.,  131  N.  W.  214,  216,  89  Neb.  209. 

A  servant  of  a  contractor  erecting  a 
building  and  a  servant  of  an  independent  con- 
tractor are  not  fellow  servants.  Buchanan  & 
Gilder  v.  Murayda  (Te:^)  124  8.  W.  973,  976. 

"Servants  of  an  independent  contractor 
and  servants  of  a  principal  by  whom  the  con- 
tractor is  employed  are  not  'fellow  servants,* 
although  they  work  side  by  side  in  a  common 
employment,  if  they  are  not  under  the  con- 
trol of  a  common  master.  Lookout  Mountain 
Iron  Co.  V.  Lea,  39  South.  1017,  1019, 144  Ala. 
169. 

The  relation  of  fellow  servants  may  ex- 
ist between  the  employes  of  different  masters 
where  the  employes  of  one  of  such  masters 
have  been  loaned  to  the  other  and  all  are  un- 
der the  direction  and  oentrol  of  a  single  mas- 
ter. Pioneer  Fire-Proofing  Co.  v.  Clifford, 
125  lU.  App.  352,  356. 

Persons  employed  by  different  masters, 
though  engaged  in  a  common  work,  are  not 
ordinarily  fellow  servants.  Where  the  serv- 
ant of  one  master  has  an  interest  in  the  work 
in  any  proper  capacity,  and  at  the  request 
or  with  the  consent  of  another's  servants  un- 
dertakes to  assist  in  the  work,  he  does  not 
do  so  at  his  own  risk,  and,  if  he  is  injured 
by  thdlr  carelessness,  their  master  is  respon- 
sible. KeUy  V.  Tyra,  114  N.  W.  750,  751,  115 
N.  W.  636,  103  Minn.  176,  17  U  R.  A.  (N.  S.) 
334. 

Servants  in  the  hire  of  a  general  employ- 
er and  servants  of  his  subcontractor  or  an 
independent  contractor  are  not  fellow  serv- 
ants, unless  the  circumstances  sho^  that  the 
servant  submitted  himself  to  the  control  of 
another  person  than  his  proper  master,  and 
consented  to  accept  that  person  as  his  master 
for  the  purpose  of  a  common  employment 
"One  who,  in  the  performance  of  his  own 
interests  or  those  of  his  master,  assists  serv- 
ants of  another  in  the  performance  of  their 
work,  is  not  a  *fellow  servant'  of  such  serv- 
ants, nor  a  •volunteer,'  but  occupies  a  third 
position,  viz.,  that  of  a  licensee  with  an  in- 
terest' "    Kelly  V.  Tyra.  114  N.  W.  750,  763, 
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103  Minn.  176, 17  L.  R.  A.  (N.  S.)  834  (quoting 
and  adopting  the  definition  in  Ryan  y.  John 
O'Brien  BoUer  Works,  68  Mo.  App.  148^  151). 

A  mine  manager  is  the  servant  of  the 
operator  and  not  of  the  state,  and  the  opera- 
tor or  owner  is  liable  for  his  willful  failure 
to  perform  the  duties  prescribed  by  statute. 
Donk  Bros.  Coal  &  Coke  Co.  y.  Lucas,  127 
111.  App.  61,  62;  Same  v.  Lucis,  80  N.  B.  560, 
226  111.  23. 

Where  a  blower  works  company  contract- 
ed to  erect  a  shavings  or  sawdust  blower  In 
the  mill  of  a  lumber  company,  and  the  lumber 
company  directed  plaintilT  and  certain  other 
of  its  employte  to  assist  In  constructing  a 
scaffold  and  in  placing  a  portion  of  the  blow- 
er in  position,  plaintiff  was  prima  facie  a  **fel- 
low  servant"  of  the  employes  of  the  blower 
company  and  of  the  lumber  company  engaged 
in  the  construction  of  the  scaffold.  Hove- 
land  v.  National  Blower  Works,,  114  N.  W. 
795,  797, 134  Wis.  342, 14  L.  R.  A.  (N.  S.)  1254. 

Where  a  railroad  company  delegated  its 
duty  of  loading  a  car  to  a  lumber  company 
making  a  shipment,  it  is  liable  for  any  Injury 
to  its  own  employ^  caused  by  negligence  of 
the  employes  of  the  lumber  company  in  load- 
ing the  car.  Britt  t.  Carolina  Northern  R. 
Co.,  56  S.  E.  910,  914, 144  N.  C.  242. 

The  cars  of  a  railroad  company  were 
operated  on  a  siding  constructed  for  the  sole 
use  of  a  coal  company  by  the  employ^  of  the 
railroad,  and  an  employ^  of  the  coal  com- 
pany was  killed  by  the  negligence  of  the 
trainmen  while  he  was  repairing  a  railroad 
company's  car  on  the  siding  of  the  coal  com- 
pany. Held,  that  he  was  a  fellow  servant  of 
the  trainmen,  within  Act  April  4,  1868  (P.  L. 
58).  Miller  v.  Northern  Cent.  Ry.  Co.,  64  Atl. 
824,  216  Pa.  105. 

One  not  In  the  employment  of  a  railroad 
company,  but  using  its  facilities  under  a  con- 
tract between  the  railroad  company  and  his 
employer,  the  Pullman  Car  Company,  whldi 
simply  permits  his  carriage  for  and  in  con- 
nection with  the  business  of  his  employer 
conducted  on  the  railroad,  Is  not  a  "passen- 
ger," but  a  fellow  servant,  under  Act  April 
4,  1868  (P.  L.  58),  of  the  trainmen.  Lewis 
V.  Pennsylvania  R.  Co.,  69  Atl.  821,  822,  220 
Pa.  317,  18  L.  R.  A.  (N.  S.)  279,  13  Ann.  Cas. 
1142. 

Where  a  railroad  company  and  a  news 
company  enter  into  a  contract  by  which  an 
agent  of  the  news  company,  employed  to  sell 
papers  and  fruit  on  trains,  is  permitted  to 
ride  thereon,  he  is  employed  on  the  train,  and 
not  a  passenger,  within  Act  April  4,  1868,  { 
1  (P.  L.  58),  and  when  killed  by  the  negligence 
of  an  employ^  of  the  railroad  company,  no 
recovery  can  be  had  for  his  death.  Small- 
wood  V.  Baltimore  &  O.  R.  Co.,  64  Atl.  732, 
215  Pa.  540,  7  Ann.  Cas.  525. 

The  act  of  a  switchman  of  a  union  depot 
company  in  throwing  a  switch  for  a  railway 


company*B  train  is  the  act  of  the  depot  com- 
pany; and,  where  it  is  the  servant  of  the 
railway  company,  the  latter  is  liable  for  neg- 
ligence resulting  in  injury  to  its  employ^. 
A  switchman  employed  by  a  union  depot 
company  is  not  a  fellow  servant  of  a  switch- 
man employed  by  a  railroad  company  run- 
ning trains  to  the  depot,  witliln  the  common- 
law  rule  that  a  master  is  not  liable  for  in- 
Jury  received  through  a  fellow  servant's  neg- 
ligence. Floody  V.  Chicago,  St  P.,  M.  ft  O. 
Ry.  Co.,  123  N.  W.  815,  816,  109  Minn.  228, 
134  Am.  St  Rep.  771,  18  Ann.  Cas.  274. 

A  railroad  company  is  liable  to  its  serv* 
ants  for  negligence  of  employ^  of  a  union  de- 
pot company  whose  duty  it  is  to  operate  the 
switches  in  the  depot  yards,  as,  for  the  occa- 
sion, the  servants  of  the  depot  company  be- 
came the  servants  of  the  railroad  company. 
Floody  V.  Great  Northern  Ry.  Co.,  112  N.  W. 
875,  877,  102  Minn.  81,  13  L.  R.  A.  (N.  S.) 
1196. 

The  employs  of  a  railroad  company, 
while  working  under  an  independent  contrac- 
tor in  installing  a  new  electric  signal  system, 
in  order  to  learn  such  system,  is  a  'fellow 
servant"  of  the  employ^  of  such  contractor. 
Wlrth  T.  General  Railway  Signal  Co.,  121  N. 
T.  Supp.  66,  67,  186  App.  Div.  536. 

The  servants  of  a  railroad  operating  its 
cars  on  the  tracks  of  another  under  a  con- 
tract between  the  roads  are  not,  in  the  ab- 
sence of  any  contractual  provisions  showing 
operation  of  trains,  "fellow  servants"  of  the 
employ^  of  the  road  owning  the  tracks. 
Chicago  Terminal  Transfer  R.  Co.  v.  Vanden- 
berg,  73  N.  E.  990,  998,  164  Ind.  470. 

An  arrangement  between  two  railroad 
companies  whereby  both  use  the  tracks  own- 
ed by  one  of  them,  the  train  employ^  of  both, 
when  running  on  the  tracks,  being  subject  to 
the  train  and  signal  rules  and  orders  of  the 
company  owning  the  tracks^  does  not  make  the 
employes  of  the  owner  and  licensee  fellow 
servants,  so  as  to  bring  them  under  the  rule 
of  law  applicable  to  such  relation.  Jennings 
V.  Philadelphia,  B.  &  W.  Ry.  Co.,  29  App.  D. 
C.  219,  232. 

Plaintiflf  was  the  driver  of  one  of  several 
teams  owned  by  his  father,  who  hauled  steel 
plates  for  defendant  as  an  Independent  con- 
tractor. Tbe  driver  of  another  wagon  bad 
placed  the  same  to  receive  plates  which  were 
lowered  by  two  overhead  cranes,  and  request- 
ed plaintiff  to  superintend  the  placing  of  the 
plates  in  position  on  his  wagon.  Plaintiff 
directed  the  cranes  to  be  moved  slightly 
ahead,  when  defendant's  servant  in  charge 
of  one  of  the  cranes  moved  it  forward  before 
the  other  crane  was  started,  which  resulted 
in  plaintlflTs  injury.  Held,  that  plaintiff  was 
not  a  "fellow  servant"  for  the  time  being 
of  the  crane  operator.  Otis  Steel  Co.  v.  Win- 
gle,  152  Fed.  914,  915,  82  C.  a  A.  62. 

When  plaintiff  was  employed  at  the  time 
of  his  injury  by  a  lighterage  company^  trans- 
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porting  sugar  to  the  dock  of  defendant  sugar 
refining  company,  operated  by  steam,  and  an 
engineer  furnished  by  it  was  used  by  the 
lighterage  company,  which  paid  the  refining 
company  an  agreed  price  per  hour  for  such 
use,  *and  plaintiff  was  injured  by  the  negli- 
gence of  such  engineer,  though  the  refining 
company  was  in  a  measure  interested  in  the 
work,  the  engineer,  under  such  circumstanc- 
es, was  plaintiff's  "fellow  servant,"  for  whose 
negligence  the  refining  company  was  not  lia- 
ble. Qulnn  V.  National  Sugar  Refining  Co., 
92  N.  Y.  Supp.  95,  96,  102  App.  Div.  47  (citing 
Breslin  v.  Sparks,  89  N.  Y.  Supp.  627,  97  App. 
Div.  69 ;  WylUe  v.  Palmer,  33  N.  E.  381,  137 
N.  Y.  248,  258,  19  L.  R.  A.  285 ;  Higgins  v. 
Western  Union  Tel.  C5o.,  60  N.  B.  500,  156  N. 
Y.  75,  66  Am.  St  Rep.  537). 

The  tracks  of  a  street  railway  company 
at  the  place  of  an  accident  were  the  property 
of  a  traction  company,  but  in  joint  use  by  it 
and  defendant  street  railroad,  under  a  traffic 
agreement,  which  provided  that  the  cars  of 
defendant  were  to  be  cleaned  and  repaired 
by  the  traction  company.  Two  cars  of  de- 
fendant had  been  delivered  to  the  traotlon 
company,  which  dismantled  one  of  them,  at- 
tached it  by  chains  to  the  other,  and  started 
it  towards  the  car  bam  for  repairs.  The 
coupling  chains  broke,  and  the  dlsmantied 
car  ran  down  a  grade, until  it  collided  with 
a  car  of  defendant,  in  which  deceased  was  a 
passenger.  The  workmen  who  were  to  re- 
pair and  dean  the  cars  were  employed  and 
controlled  by  the  traction  company,  and  de- 
fendant paid  on  the  basis  of  an  account  kept 
of  their  wages.  Held,  that  such  workmen 
were  not  coemploy^s  of  defendant  Beckman 
V.  Meadville  &  C.  S.  St  Ry.  Co.,  67  Att.  983; 
965,  219  Pa.  26. 

The  C.  Railroad,  by  which  decedent  was 
employed  as  engineer,  used  the  tracks  of  de- 
fendant company  for  a  certain  distance  en- 
tering  Philadelphia,  and  decedent,   on   ap- 
proaching the  junction  with  a  fast  freight, 
foxmd  the  tower  signal  turned  against  him. 
He  waited  six  minutes,  when  a  white  light 
was  displayed  from  the  tower,  signaling  his 
train  to  proceed,  which  signal  Indicated  that 
decedent  had  the  right  of  way,  and  that  the 
track  to  the  south  was  nnobstructed.    When 
decedent's  train  arrived  at  a  point  somewhat 
south  of  the  signal  station,  it  struck  the  en- 
gine and  tender  of  a  local  freight  train  be- 
longing to  defendant  company,   which  was 
crossing  from  the  south  to  the  north-bound 
track,  and  the  engineer  of  such  freight  tes- 
tified that,  in  violation  of  the  rules,  he  had 
been  on  the  south-bound  track  after  cars, 
without  haying  a  man  out  either  ahead  or  be- 
bind  his  train  to  guard  against  accidents. 
Held,  that  neither  the  operatives  of  defend- 
ant's train  nor  the  signalman  in  the  tower,  all 
of  whom  were  employed  and  paid  by  defend- 
ant company,  could  be  regarded  as  decedent's 
fellow  servants.    Baker  v.  Philadelphia  k  R. 
By.  Co.,  149  Fed.  882,  884. 


"The  most  usual  requirement  to  consti- 
tute the  relation  of  fellow  servants  is  that 
the  servants  are  in  the  employ  of  a  common 
master.  To  this  there  seems  to  have  grown 
the  exception  arising  from  the  lending,  be- 
tween employers  of  the  servants  of  one  te  the 
other.  In  the  latter  case,  where  the  servant 
is  temporarily  loaned  by  the  master  to  an- 
other for  some  special  service,  and  the  serv- 
ant for  the  time  becomes  wholly  subject  to 
the  direction  and  control  of  the  person  to 
whom  loaned  and  for  whom  the  special  serv- 
ice is  i>erformed  and  is  wholly  freed  during 
such  time  from  the  direction  of  his  master, 
he  becomes  the  servant  for  the  time,  of  the 
person  to  whom  loaned  or  hired,  and  during 
such  jAme  may  bear  the  relation  of  fellow 
servant  to  the  other  servants  of  the  master 
to  whom  he  is  thus  loaned."  Servants  in 
charge  of  a  caboose,  the  negligent  switching 
of  which  in  the  yards  of  another  company 
killed  a  switchman  employed  by  such  other 
company,  are  not  rendered  fellow  servants 
of  the  switchman  by  the  mere  fact  that  the 
yardmaster  of  the  company  owning  the  yard 
directed  on  what  tracks  the  cars  of  outside 
companies  might  be  operated.  Pittsburgh, 
C,  C.  &  St.  L.  Ry.  Co.  v.  Bovard,  79  N.  B. 
128,  130,  223  111.  176  (citing  Grace  &  Hyde 
Co.  V.  Probst  70  N.  E.  12,  208  111.  147). 

Control  and  direotion  of  work  of  men 

An  employ^  authorized  to  control  work- 
men is  not  a  fellow  servant  of  the  other  em- 
ployes in  respect  to  his  commands.  Casey  v. 
Kelly-Atkinson  Const  Co.,  88  N.  B.  982,  985, 
240  111.  416. 

Where  one  servant  is  put  under  the  con- 
trol of  another  servant  of  a  common  master 
and  is  injured  through  the  negligence  of  his 
superior  while  acting  in  the  common  service, 
the  master  is  liable.  Bell  v.  Rocheford,  110 
N.  W.  646,  648,  78  Neb.  304,  126  Am.  St  Rep. 
595. 

All  who  enter  the  employment  of  a  com- 
mon master  to  accomplish  a  common  under- 
taking are  prima  facie  "fellow  servants,"  al- 
though their  grades  of  service  are  different 
and  some  direct  and  supervise  the  men  sub- 
ject to  their  command  and  their  work,  while 
others  perform  the  labor.  Westinghouse, 
Church,  Kerr  &  Co.  v.  Callaghan,  155  Fed. 
397,  399,  83  C.  C.  A.  669,  19  L.  R.  A.  (N.  S.) 
361. 

A  common-law  master  was  not  responsi- 
ble to  a  servant  for  the  negligent  acts  of  an- 
other servant  exercising  superintendence  in 
the  management  and  detail  of  the  work;  such 
person  being  deemed  a  "fellow  servant." 
Chisholm  V.  Manhattan  Ry.  Co.,  101  N.  Y. 
Supp,  622,  625, 116  App.  Div.  320. 

A  foreman  directing  an  employ^  to  work 
in  a  particular  place  is  not  a  "fellow  serv- 
ant*' of  the  employ^.  Commerce  Milling  & 
Grain  Co.  v.  Gowan  fTex.)  104  S.  W.  916, 
919. 
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A  servant  engaged  in  the  excayation  of 
a  trench  and  the  foreman  directing  the  work 
are  *'fellow  serrants*'  in  a  common  employ- 
ment Rocco  T.  F.  A.  Gillespie  Co.,  64  Atl. 
117,  118,  73  N.  J.  Law,  591. 

A  superintendent  and  painter  employed 
under  him  are  "fellow  servants"  at  common 
law.  Kennedy  v.  New  York  Tel.  Co,,  110  N. 
Y.  Supp.  887,  890,  125  App.  Dlv.  846. 


A  statement  does  not  show  that  an  em- 
ploy4  was  other  than  a  "fellow  servant" 
when  it  shows  no  more  than  that  he  was 
foreman  of  a  gang  and  does  not  disclose  that 
he  has  power  either  to  employ  or  discharge. 
Pipkin  y.  Hayward  Lumber  Co.  (Tex.)  96 
S.  W.  635,  636. 

The  negligent  failure  of  a  section  fore- 
man to  inform  one  of  his  sectionmen  of  a 
scheduled  train  which  afterwards  struck 
such  sectionman  was  the  act  of  a  "fellow 
servant."  House  v.  Lehigh  Val.  R.  Co.,  113 
N.  Y.  Supp.  156,  156,  128  App.  Div.  756. 

A  laborer  working  in  discharging  a  ves- 
sel is  not  the  fellow  workman  of  the  one  who 
has  charge  of  the  laborers,  and  who  is  to 
see  to  the  unloading  of  the  ship.  Ingham  v. 
John  B.  Honor  Co.,  37  South.  963,  964,  113 
La.  1040. 

An  employ^  who  improvises  a  machine  to 
do  the  work  of  defendant  and  employs  men 
to  assist  him  in  running  it  and  has  the  pow- 
er to  discharge  such  men  is  not  a  ''fellow 
servant"  of  the  men  working  under  htm. 
Louisville  &  N.  R.  Co.  y.  Lile,  45  South.  699, 
701,  154  Ala.  656. 

A  foreman,  who  worked  with  his  men, 
and  who  was  not  at  the  head  of  a  depart- 
ment, but  was  simply  oyer  two  or  three  men, 
and  who  was  intrusted  with  no  function 
which  belonged  to  the  master,  but  was  super- 
intending and  assisting  the  men  In  the  load- 
ing, weighing,  and  handling  of  cars,  and  who 
had  a  man  over  him,  was  a  "fellow  servant" 
with  the  men  whom  he  was  superintending. 
Dill  V.  Marmon,  73  N.  E.  67,  73, 164  Ind.  507. 
69  L.  R.  A.  163. 

A  foreman  In  the  employ  of  an  electric 
illuminating  company  haying  charge  of  the 
electricians  and  wiremen,  and  himself  under 
the  orders  of  a  superintendent,  was  a  "fellow 
servant"  of  such  electricians,  for  whose  negli- 
gence, resulting  in  injury  to  an  electrician, 
the  company  was  not  liable.  Guest  y.  Edi- 
son lUuminating  Co.,  U4  N.  W.  226,  227,  150 
Mich.  438. 

An  instruction  that  plaintiflT  and  a  hos- 
tler were  "  'fellow  servants'  unless  they  had 
control  oyer  each  other  in  the.  way  of  em- 
ploying each  other"  was  properly  refused  as 
embodying  an  improper  definition  of  the  term 
"fellow  servant."  Fordyce  v.  Key,  84  S.  W. 
797,  798,  74  Ark.  19  (citing  Klrby's  Dig.  §1 
6658,  6659;  St.  Louis.  I.  M.  &  S.  Ry.  Co.  y. 
Thurmond,  68  S.  W.  488,  70  Ark.  411 ;   Kan- 


sas City,  Ft  S.  &  M.  Ry.  Co.  y.  Becker,  89 
S»  W.  358,  63  Ark.  477). 

A  servant  whose  duty  it  is  to  pour  yitrl- 
ol  from  a  bottle  into  a  yat  in  a  bleaching  de- 
partment of  a  manufacturing  plant  is  the 
fellow  seryant  of  the  superintendent  of  such 
department  Bryant  y.  GafPney  Mf^.  Co.,  56 
S.  B.  9,  10,  75  S.  C.  487. 

In  an  action  for  personal  injuries  to  an 
employ^,  action  of  foreman  in  directing  the 
engineer  to  start  the  machinery  by  which 
plaintiff  was  injured  held  that  of  a  fellow 
servant  for  which  a  defendant  was  not  lia- 
ble. Berneche  v.  Hllllard,  112  N.  W.  392, 
393,  101  Minn.  366. 

Where  a  foreman  had  general  charge  of 
a  mine,  including  the  particular  work  in 
which  plaintiff,  a  miner,  was  engaged  when 
injured,  and  hired  the  miners  and  told  them 
what  to  do  and  where  to  work,  he  was  a 
vice  principal,  and  not  a  fellow  servant  of 
plaintiff.  Vasby  y.  United  States  Gypsum 
Co.,  128  Pac.  606,  607,  46  Mont  411. 

The  one  in  immediate  charge  of  the 
wor](  of  loading  lumber  on  a  vessel  from  a 
dock,  with  power  to  hire  and  discharge  the 
hands,  is  not  a  fellow  servant  of  a  laborer 
placing  the  lumber  in  a  sling  to  be  hoisted, 
but  a  vice  principal.  Schroeder  y.  Brown  & 
McCabe,  116  Pac.  336,  336,  59  Or.  81. 

A  servant  placed  in  entire  charge  of  a 
distinct  branch  of  the  master's  business,  not 
merely  to  superintend  it  but  to  control  it 
with  no  one  else  to  exercise  any  discretion  or 
oversight  is  a  yice  principal  of  the  master 
and  not  a  fellow  workman  of  another  sery- 
ant Groves  y.  McNeil,  75  AtL  600,  601, 
226  Pa.  345. 

Where  the  master  has  conferred  upon  a 
member  of  a  class  of  workmen  carrying  on  a 
particular  branch  of  his  business  authority 
to  control  or  direct  the  movements  of  men 
under  his  charge,  while  in  the  exercise  of 
such  authority  the  relation  of  fellow  serv- 
ants does  not  exist  East  St  Louis  Con- 
necting Ry.  Co.  v.  Meeker,  82  N.  E.  202,  205, 
229  111.  98;  Chicago  Terminal  Transfer  R. 
Co.  v.  Reddick,  82  N.  E.  598,  599,  230  lU.  105. 

Mere  supervision,  and  nothing  more,  by 
one  of  a  number  of  servants,  over  the  work 
in  which  they  are  engaged,  will  not  necessa- 
rily raise  the  employ^  from  the  position  of 
a  fellow  seryant  to  that  of  a  vice  principal ; 
but  supervision,  coupled  with  the  discharge 
of  other  duties  in  connection  therewith, 
may  haye  this  effect  Moore  y.  Dublin  Cot- 
ton Mills,  56  S.  E.  839,  842,  127  Ga.  609,  10 
L  R.  A.  (N.  S.)  772  (citing  Bloyd  y.  St  Louis 
&  S.  F.  Ry.  Co.,  22  S.  W.  1089,  58  Ark.  66, 
41  Am  St  Rep.  85). 

The  mere  fact  that  one  of  a  number  of 
servants  who  are  in  the  habit  of  working  to- 
gether in  the  same  line  of  employment  for  a 
common  master  has  the  power  to  control  and 
direct  the  actions  of  the  others  with  resx>ect 
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to  snch  employment  will  not  of  itself  render 
tbe  master  liable  for  tlie  negligence  of  the 
governing  servant  resulting  in  an  injury  to 
one  of  the  others,  without  regard  to  other 
drcomstances ;  if  the  negligence  complained 
of  consists  of  some  act  done  or  omitted  by 
one  having  such  authority  which  relates  to 
his  duty  as  a  colaborer  with  those  under  his 
control,  and  which  might  Just  as  readily  have 
happened  with  one  of  them  having  no  such 
authority,  the  common  master  will  not  be 
liable.  Anderson  v.  Higgins,  122  111.  App. 
454,  457. 

One  having  the  g^ieral  control  and  su- 
pervision of  railroad  repair  woi^  and  giving 
gaieral  directions  respecting  the  movements 
of  work  trains  is  a  vice  principal,  and  not  a 
"fellow  servant,"  of  the  laborers  employed  to 
do  repair  work.  Jachetta  v.  San  Pedro,  L. 
A  &  &  L.  B.  Co.,  105  Pac.  100,  103,  36  Utah, 
470. 

A  flagman  who  had  been  instructed  to 
obey  the  orders  of  conductors  and  engineers 
while  the  conductors  are  in  charge  of  trains, 
while  obeying  the  orders  of  such  conductors 
iB  a  fellow  servant  of  the  engineers.  Lyon  v. 
Charleston  &  W.  C.  Ry.,  58  S.  E.  12,  15,  77 
S.  G.  328;  Id.,  56  S.  E.  18,  20. 

An  employ^  operating  a  machine  with 
the  assistance  of  co-employes,  with  Incidental 
authority  to  supervise  the  work  of  the  as- 
sistants, is  a  fellow  servant  with  the  assist- 
ants, and  the  employer  is  not  liable  for  inju- 
ries to  the  assistants  resulting  from  the  em- 
ploye's negligence.  Bovi  v.  Hess,  107  N.  Y. 
Snpp.  1001,  1006,  123  App.  Div.  389. 

Where  a  telegraph  company  employed  a 
gang  of  men  to  clear  its  right  of  way,  the 
foreman  thereof  was  a  "fellow  servant"  with 
the  men  who  were  subject  to  his  orders,  so 
that  the  company  was  not  liable  to  one  of 
the  men,  injured  while  obeying  the  orders  of 
the  foreman,  if  he  had  been  selected  with 
due  care.  Brabham  v.  American  Telephone 
&  Telegraph  Ca,  50  S.  E.  716,  717,  71  S. 
C.  53. 

Where  an  oil  company  established  a 
boiler  repair  shop  and  intrusted  its  sole 
charge  to  a  superintendent,  who  hired  and 
discharged  workmen  and  gave  orders  in  re- 
lation to  the  work,  the  superintendent  was  a 
vice  principal,  not  a  "fellow  servant"  of  the 
workmen  in  the  repair  shop.  Green  v.  Wash- 
ington Oil  Co.,  64  Atl.  877,  878,  216  Pa.  35. 

An  employe  directing  a  gang  engaged  in 
loading  irtti  rails  on  a  flat  car  and  control- 
ling the  manner  of  performing  the  work  is  a 
vice  principal  and  not  a  fellow  servant, 
though  he  has  no  power  to  employ  or  dis- 
charge the  men.  Chicago,  R.  I.  &  P.  Ry.  Co. 
V.  Rathneau,  80  N.  E.  119,  120,  225  111.  278; 
Id.,  124  111.  App.  427. 

Where  an  employer  places  a  foreman  in 
charge  of  the  construction  of  a  building,  with 
authority  to  control  and  direct  the  workmen. 


who  are  instructed  to  obey  his  orders,  and  a 
workman  receives  injury  while  obeying  the 
foreman's  order,  the  foreman's  negligence  is 
the  employer's.  McCracken  v.  Lantry-Sharpe 
Contracting  Co.,  101  S.  W.  520,  45  Tex.  Civ. 
App.  485. 

Where  plaintlif  and  two  others  in  de- 
fendant's employ  were  engaged  in  repairing 
a  broken  belt,  and  plaintiff  was  injured 
by  the  negligence  of  one  of  them  in  falling  to 
properly  adjust  a  clamp,  they  were  all  "fel- 
low servants,"  for  whose  negligence  the  masr» 
ter  was  not  liable,  though  one  of  them  had 
general  control  as  foreman.  Standard  Pot- 
tery Co.  V.  Moudy,  73  N.  B.  188,  191,  35  Ind. 
App.  427. 

The  foreman  of  a  crew  building  a  tres- 
tle for  a  logging  railway  is  not  such  a  fel- 
low servant  of  an  ordinary  workman  there- 
on as  to  preclude  recovery  for  injuries  re- 
sulting from  the  foreman's  negligence,  since 
the  foreman  is  a  vice  principal  of  the  mas- 
ter. Cook  V.  Chehalis  River  Lumber  Co.,  94 
Pac.  189,  191,  48  Wash.  619. 

Where  deTendant's  foreman,  in  entire 
charge  of  the  lowering  of  a  telephone  pole  by 
which  plaintiff  was  injured,  stood  at  the 
foot  of  the  pole  and  gave  orders  at  every 
step  in  the  proceedings,  which  plaintiff  was 
bound  to  obey,  the  foreman  was  not  plain- 
tiff's "fellow  servant"  Sapdquist  v.  Inde- 
pendent Telephone  Co.,  80  Pac.  539,  540,  38 
Wash.  313. 

A  yard  foreman,  who  had  no  authority 
over  a  yard  engineer  except  to  direct  him 
when  and  where  to  move  his  engine,  and  who 
did  not  have  the  right  of  employment  or 
discharge  of  the  engineer,  was  not  a  vice 
principal  as  to  the  latter,  but  a  "fellow  serv- 
ant" Southern  Ry.  Co.  v.  Smith,  59  S.  E. 
372,  374,  107  Va.  553. 

An  assistant  general  manager  of  a  cor- 
poration, who  has  general  authority  in  the 
conduct  of  its  business  and  the  direction  of 
its  work,  is  a  "vice  principal,''  and  not  a 
"fellow  servant"  engaged  in  the  actual  op- 
eration of  the  business,  although  he  has  no 
power  to  employ  and  discharge  such  inferior 
servants.  Abilene  Cotton  Oil  Co.  v.  Ander- 
son, 91  S.  W.  607,  608,  41  Tex.  Civ.  App. 
342. 

Where  employes  are  engaged  in  assist- 
ing one  another  in  a  common  task,  the  fact 
that  one  takes  the  lead  in  directing  the  work 
because  of  age,  experience,  or  common  con- 
sent, does  not  change  the  relation  of  "fel- 
low servants"  and  make  the  one  so  direct- 
ing a  vice  principal.  Frengen  v.  Stone  & 
Webster  Engineering  Corp.,  119  Pac  193,  195, 
66  Wash.  204. 

It  is  not  the  law  in  the  state  of  Wyo- 
ming that  "persons  employed  In  the  same  gen- 
eral work"  of  the  master  are  "fellow  serv- 
ants," and  on  principle,  and  by  the  weight 
of  authority,  persona  engaged  in  the  service 
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of  the  master,  who  are  Intmsted  by  him 
with  the  management  or  direction  of  his  gen- 
eral work,  or  with  some  particular  part 
thereof,  are  not  "fellow  servants"  with  the 
subordinate  employes,  but  are  **vice  princi- 
pals." Johnson  v.  Union  Pac.  Coal  Co.,  76 
Pac.  1089,  1097,  28  Utah,  46,  67  L.  R.  A-  606. 

Where,  in  an  action  for  injuries  receiv- 
ed by  an  employ^  while  breaking  stone  in 
a  quarry,  by  the  explosion  of  dynamite  left 
in  a  stone,  \t  was  shown  that  prior  to  the 
accident  the  person  in  charge  of  the  work 
for  the  master  examined  the  stone,  assured 
the  employe  that  it  was  free  from  dynamite, 
and  directed  him  where  to  strike,  such  per- 
son was  not,  as  a  matter  of  law,  the  em- 
ploye's "fellow  servant"  Di  Stefeno  v. 
PeekskiU  Lighting  &  R.  Co.,  95  N.  Y.  Supp. 
179,  182.  107  App.  Dlv.  29a 

If  a  master  confers  upon  one  member 
of  a  crew  authority  to  control  and  direct 
the  movements  of  the  other  members  of  the 
crew,  then,  in  exercising  such  authority, 
that  member  is  not  a  "fellow  servant"  of  the 
others.  Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Strong, 
81  N.  E.  1011,  1012,  228  IlL  281  (citing  Chi- 
cago &  A.  R.  Co.  V.  May,  108  111.  288;  IllinoLs 
Southern  Ry.  Co.  v.  Marshall,  71  N.  E.  597, 
210  111.  662,  66  L.  R.  A.  297). 

One  who,  under  a  contract,  provides  all 
labor  and  materials  to  complete  the  grading 
and  ballasting  of  a  railroad  bed  and  has  the 
management  and  control  of  the  men  employ- 
ed in  the  work  "subject  to  the  direction  and 
acceptance  of  the  engineer"  is  not  a  "fel- 
low servant"  of  the  men  employed  under 
him.  Hooe  v.  Boston  &  N.  St.  Ry.  Co.,  72  N. 
B.  341,  187  Mass.  67. 

Plaintiff  was  ordered  by  a  straw  boss 
to  throw  a  block  under  a  casting  which  they 
were  raising.  Plaintiff  did  not  like  to  do  so 
for  fear  the  hook  would  slip.  The  straw 
boss  said:  "He  hold  this  time.  He  take  the 
risk" — and,  while  plaintiff  was  obeying  the 
order,  the  casting  fell.  Held,  that  plaintiff 
and  the  straw  boss  were  "fellow  servants." 
Pasco  V.  Minneapolis  Steel  &  Machinery  Co., 
117  N.  W.  479,  480,  105  Minn.  132,  18  L.  R. 
A.  (N.  S.)  153. 

A  foreman  of  a  railroad  construction 
gang  employed  in  unloading  cinders  from 
cars  and  preparing  the  roadbed  had  power  to 
hire  and  discharge  the  laborers  and  direct 
their  movements.  He  had  also  power  to  di- 
rect the  movements  of  a  train  crew  employ- 
ed in  placing  the  cars  where  they  were  to 
be  unloaded.  Held,  that  the  foreman  was 
not  a  "fellow  servant"  of  a  member  of  the 
gang,  but  was  the  employer's  vice  principal. 
Chicago  &  E.  I.  R.  Co.  v.  Kimmel,  77  N.  B. 
936,  937,  221  111.  547. 

Where  plaintiff  employed  to  operate  a 
candy-cutting  machine  obtained  the  candy  to 
be  passed  through  the  machine  from  his  fore- 
man, who  had  no  authority  to  hire  or  dis- 


charge his  co-employes,  he  was  plaintiff's 
fellow  servant,  so  that  plaintiff  could  not  re- 
cover for  the  foreman's  negligence  in  fur- 
nishing^ him  candy  which  was  not  sufficient- 
ly cooled  to  be  cut  in  safety  by  the  machine. 
National  Candy  Co.  ▼.  Miller,  160  Fed.  51, 
55,  87  a  a  A.  207. 

Where  defendant  directed  plaintiff,  a 
boy  14  years  of  age,  to  work  opposite  the 
operator  of  a  trip  hammer  to  keep  the  dies 
clean,  but  without  warning  or  instruction, 
and  plaintiff  was  justified  in  believing  that 
he  was  to  obey  the  orders  of  the  hammer 
operator,  by  whose  negligence  he  was  injur- 
ed in  assisting  him  at  his  direction  in  the 
removal  of  a  die,  plaintiff  and  the  operator 
were  not  "fellow  servants."  B.  P.  Avery  & 
Sons  V.  Oottrlirs  Guardian  (Ky.)  107  a  W. 
332,  333. 

Where  a  helper  in  a  machine  shop  re- 
quired to  obey  the  foreman  of  the  shop  was 
directed  by  the  foreman  to  aid  the  operator 
of  a  turning  lathe  in  placing  pieces  of  iron 
on  the  machine,  and  the  operator  directed 
the  helper  what  to  do,  the  foreman,  in  send- 
ing the  helper  to  the  operator,  put  him  un- 
der the  direction  of  the  operator,  and  they 
were  not  •*fellow  servants"  under  Rev.  St- 
1895,  arts.  4560f,  4560g,  defining  vice  princi- 
pals and  "fellow  servants,"  and  the  master 
was  liable  for  the  negligence  of  the  operator 
to  the  same  extent  as  if  the  foreman  had 
given  the  directions.  Sherman  v.  Texas  & 
N.  O.  R,  Co.,  91  S.  W.  561,  562,  99  Tex.  571. 

Where  an  employ^  in  a  railroad  shop 
was  required  by  the  foreman  to  assist  the 
machinist  in  chaise  of  the  drilling  press  in 
the  drilling  of  a  hole  in  a  vise,  and  the  ma- 
chinist directed  the  employ^  what  to  do,  the 
employ^  and  the  machinist  were  not  "fello^v' 
servants,"  and  the  employ^  was  not  responsi- 
ble for  the  negligence  of  the  machinist. 
Texas  &  P.  R.  Co.  v.  Johnson  (Tex.)  99  S.  W. 
738,  740. 

In  an  action  for  injuries  to  an  employ^ 
in  a  railroad  switchyard  by  the  alleged  neg- 
ligence of  his  foreman  in  permitting  a  car 
to  be  switched  onto  a  track  on  which  plain- 
tiff was  working,  without  providing  for  a 
signal  or  warning  plaintiff,  etc.,  there  could 
be  no  recovery  at  common  law,  plaintiff  and 
the  foreman  being  "fellow  servants."  Chica- 
go &  B.  R,  Co.  V.  Lain  (Ind.)  79  N.  E.  547, 
548. 

Plaintiff  and  P.  were  common  day  labor- 
ers in  defendant's  employ.  P.,  at  the  direc- 
tion of  his  superior,  neither  of  whom  were 
authorized  to  employ  or  discharge  plaintiff, 
called  him  to  assist  hi  holding  a  chisel  which, 
was  being  driven  into  a  piece  of  timber.  The 
chisel  was  insecurely  fastened,  so  that,  w^hen 
plaintiff  pulled  down  on  it  as  he  was  direct- 
ed to  do,  it  flew  out,  and  he  fell,  and  was 
injured.  Held,  that  P.  was  plaintUTs  fellow 
servant,  and  that  plaintiff  could  not  recover 
for  his   negligence,  if   any,  in  setting  the 
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diiseL    Vilter  Mfg.  Go.  ▼.  Kent,  106  S.  W. 
625,  526,  47  Tex.  Cly.  App.  462. 

Under  Eirby's  Dig.  {  6658,  making  all 
persons  in  railroad  service  intrusted  witb  sn- 
periutendence  of  other  persons  'Mce  prin- 
cipals," and  not  "fellow  servants,"  and  sec- 
tion 6659,  making  all  persons  engaged  in  the 
common  service  of  a  railroad,  and  who, 
while  so  engaged,  are  working  together  to  a 
common  purpose,  neither  of  such  persons  be- 
ing intrusted  with  superintendence,  fellow 
servants,  the  foreman  of  a  gang  of  section 
hands,  having  control  of  their  actions,  is  not 
a  fellow  servant  of  the  section  hands.  St 
Louis,  L  M.  &  S.  R.  Ck>.  v.  Harmon,  109  S.  W. 
295,  297,  85  Ark.  503. 

Plaintiff,  a  brakeman  on  a  train  con- 
sisting of  an  engine  and  dump  cam  used  by 
defendants  in  construction  work  in  the  state 
of  Washington,  was  injured  by  the  derail- 
ment of  the  train.  One  of  the  charges  of  neg- 
ligence was  that  the  engineer  operated  the 
train  at  an  excessive  rate  of  speed,  thus 
causing  tiie  accident  It  is  held,  under  the 
law  of  Washington,  as  proved  by  the  ded- 
sions  of  the  highest  court  of  that  state  re- 
ceived In  evidence  at  the  trial,  the  engineer 
and  plaintiff  were  not  fellow  servants,  if  the 
engineer  was  in  control  of  the  train  and  vest- 
ed with  authority  to  control  the  movements 
and  its  rate  of  speed.  Walson  v.  McGregor, 
139  N.  W.  353,  854,  120  Minn.  233. 

Where  a  master  sent  a  competent  fore- 
man with  a  sufficient  number  of  men  to  string 
wires  upon  poles,  and  the  master  had  made 
provisions  whereby  any  one  of  them  might 
tarn  off  the  current  from  neighboring  electric 
light  wires,  and  it  had  been  agreed  between 
the  servants  that  the  foreman  should  perform 
such  duty,  his  failure  to  do  so  or  to  give 
warning,  whereby  one  of  them  was  injured, 
was  the  negligence  of  a  fellow  servant  Ang- 
lin  V.  American  Construction  &  Trading  Co., 
96  N.  Y.  Supp.  49,  109  App.  Div.  237. 

Plaintiff,  employed  as  a  laborer  in  the 
construction  of  a  roadbed,  was  injured  while 
assisting  his  foreman  to  put  a  charge  of  pow- 
der into  a  rock  under  the  direction  of  a  *'walk- 
ing  boss."  The  foreman  superintended  the 
work  of  the  men  in  his  gang,  and  had  power 
to  hire  and  discharge  them,  and  it  was  the 
duty  of  the  "walking  boss"  to  go  from  place 
to  place  on  the  road  to  see  t^at  the  foremen 
of  the  several  gangs  and  the  men  under  them 
properly  prosecuted  their  work.  Held,  that 
the  foreman  and  "walking  boss*'  were  not 
"fellow  servants"  of  plaintiff.  Pitts  &  Han- 
kins  V.  Wells  (Ky.)  101  S.  W.  1192,  1193. 

Plaintiff^s  intestate,  a  minor,  in  defend- 
ant's employ,  was  killed  between  cars  as  he 
was  crossing  one  of  defendant's  tracks  in  the 
factory  yard,  in  the  course  of  his  employ- 
ment The  cars  on  each  side  of  the  path  used 
by  intestate  were  a  short  distance  apart,  and 
defendant's  yard  foreman  let  down  other  cars 
against  one  of  the  cars  divided  by  the  cross- 


ing, and  decedent,  who  was  not  seen  by  ^ther 
the  foreman  or  another  employ^,  was  caught 
between  such  cars.  •  Held,  that  the  foreman 
was  decedent's  'fellow  servant,"  for  whose 
negligence,  if  any,  defendant  was  not  liable. 
Schwind  V.  Floriston  Pulp  &  Paper  Oo.,  89 
Pac.  1066,  1068,  5  CaL  App.  197.  ^ 

Plaintiff,  with  oth^r  laborers,  was  engag- 
ed in  moving  bones  from  the  pressroom  in  de- 
fendant's packing  house  to  a  dump,  with 
trucks  passing  over  a  gangway  six  feet  wide 
and  five  feet  above  ttie  surface.  A  foreman  was 
placed  over  the  men,  whose  duty  it  was  to 
receive  orders  from  the  superintendent  each 
day  and  direct  the  work.  Plaintiff  and  an- 
other laborer  were  pushing  one  of  the  trucks 
along  the  gangway  when  it  became  stalled. 
The  foreman  ordered  them  to  hurry,  and  ex- 
claimed, "Pull  it  up,"  at  the  same  time  seiz- 
ing one  of  the  wheels  and  giving  it  a  jerk 
which  caused  the  shafts  to  turn,  suddenly 
striking  plaintiff  and  knocking  him  from  the 
gangway  and  injuring  him.  Held  that, 
though  the  foreman  was  negligent  yet  the 
negligence  was  that  of  a  fellow  servant  and 
plaintiff  could  not  recover.  Lunn  v.  Morris 
&  Co.,  105  Pac.  15,  16,  81  Kan.  94. 

Plaintiff,  employed  by  a  railroad  com- 
pany, was  charged  with  the  duty  of  cleaning 
out  the  office  of  the  master  mechanic,  and  of 
removing  ashes  from  a  building  containing  an 
engine  used  to  move  cars  on  a  turntable. 
While  plaintiff  was  loading  ashes  on  a  car 
on  a  turntable,  as  was  his  custom,  the  engi- 
neer and  his  assistant  caused  the  car  to  be 
moved,  whereby  plaintiff  who  had  not  been 
given  proper  warning  by  the  others  was  in- 
jured. Plaintiff  was  under  the  general  con- 
trol of  the  engineer,  and  the  engineer  was  a 
subforeman  under  the  master  mechanic  and 
the  general  foreman  of  the  repair  shops  and 
yard.  His  duties  consisted  mainly  in  operat- 
ing the  turntable.  Held,  that  the  parties  were 
"fellow  servants"  at  the  time  of  the  accident 
Peterson  v.  New  York,  N.  H.  &  H.  R.  Co.,  59 
Ati.  502,  504,  77  Conn.  351. 

A  plumber,  employed  to  fit  and  repair 
pipes  in  a  blacksmith  shop,  \i'1thout  power  to 
hire  or  discharge  his  helper,  who  is  hired  by 
the  employer  and  directed  by  him  to  serve  as 
helper  and  obey  the  directions  of  the  plumb- 
er, is  a  fellow  servant  of  the  helper  and  not 
a  superintendent  within  Employers'  Liability 
Act  making  an  employer  liable  for  Injury  to 
an  employ^  caused  by  the  negligence  of  an 
employe  intrusted  with  superintendence,  etc., 
and  the  employer,  having  supplied  suitable 
appliances,  is  not  liable  for  injuries  to  the 
helper  in  consequence  of  the  plumber  select- 
ing defective  appliances.  McConnell  v.  Morse 
Iron  Works  &  Dry  Dock  Co.,  80  N.  E.  190, 
191,  187  N.  Y.  341,  10  L.  R.  A.  (N^S.)  419,  10 
Ann.  Cas.  205. 

Where  a  member  of  a  gang  of  laborers 
is  injured  by  the  negligence  of  the  foreman, 
such  foreman  will  be  held  a  fellow  servant 
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with  the  injured  person,  even  though  he  has 
power  to  oversea  the  man  and  direct  the  work 
immediately  in  his  charge,  unless  his  author- 
ity in  that  regard  is  entire  and  absolute.  To 
constitute  the  foreman  of  a  gang  of  laborers 
a  vice  principal,  for  whose  negligence  the 
master  will  be  liable  for  personal  injuries 
to  an  employ^  subject  to  his  control,  the  mas- 
ter must  confer  on  him  the  absolute  manage- 
ment, exercising  no  discretion  as  to  the  con- 
duct of  His  business  except  In  providing  safe 
tools,  a  safe  place  to  work,  safe  materials  to 
work  on,  competent  fellow  servants  and, 
where  necessary,  proper  rules  and  regulations 
for  conducting  the  same.  E.  Van  Winkle  Gin 
&  Machine  Co.  t.  Brooks,  116  Pac.  908,  909, 
29  Okl.  35L 

■ 

To  facilitate  the  work  of  remoying  old 
ties  from  an  elevated  structure,  the  foreman 
of  a  track  gang  directed  employes  to  go  down 
into  the  street  and  as  the  ties  were  thrown 
down  to  remove  them;  and  directed  other 
employ^  to  station  themselv^  near  the  place 
to  warn  the  public,  and  he  himself  stationed 
himself  where  he  could  see  when  the  ties 
were  to  be  thrown.  The  foreman  gave  a  sig- 
nal that  all  was  clear  as  each  tie  was  thrown 
down;  and  an  employ^  while  in  the  act  of 
removing  a  tie  was  struck  by  a  tie  which  was 
thrown  on  the  signal  of  the  foreman  that  all 
was  dear.  Held,  that  such  facts  were  in- 
suitident  to  place  on  defendant  any  common- 
law  liability  for  the  negligence  of  the  fore* 
man.  Larson  v.  Brooklyn  Hdghta  R.  Co., 
119  N.  Y.  Supp.  545,  540,  134  App.  Div.  679. 

Defendant  had  established  an  elaborate 
organization  In  its  factory,  and  appointed  a 
superintendent  and  assistant  superintendent, 
on  duty  day  and  night  It  had  also  employed 
J.,  whose  duty  it  was  to  put  on  all  belts  that 
came  off  and  mend  them  when  they  broke, 
and  if  a  belt  came  off  it  was  the  duty  of  the 
foreman  of  the  department  to  notify  the  as- 
sistant superintendent  or  the  belt  man,  where- 
upon the  machinery  would  be  stopped  until 
the  belt  could  be  replaced.  W.,  a  machine 
operator  in  the  same  line  of  employment  as 
plaintiff  replaced  a  belt  on  plaintiff's  machine 
on  two  occasions,  and  the  second  time,  direct- 
ing plaintiff  that  if  it  came  off  again  to  put 
it  on  himself.  It  came  off  the  third  time,  and 
plaintiff,  in  endeavoring  to  replace  it,  was  in- 
jured. Held,  that  W.  was  a  fellow  servant 
of  plaintiff,  and  had  no  authority  on  behalf 
of  defendant  to  direct  him  to  replace  the  belt. 
Safety  Insulated  Wire  &  Gable  Go.  v.  Mat- 
thews, 151  Fed.  761,  762,  81  G.  G.  A.  385. 

Under  Laws  1902,  p.  1748,  c.  600,  making 
the  master  liable  for  death  of  an  employ^ 
caused  by  the  negligence  of  any  person  in  the 
service  of  the  employer  intrusted  with  or 
exercising  superintendence,  whose  sole  or 
principal  duty  is  that  of  superintendence,  etc., 
as  supplemented  by  Laws  1906,  p.  1682,  c. 
657,  declaring  that  persons  having  authority 
of  superintendence,  control,  or  command  of 


other  persons  in  the  employment  of  a  rail- 
road or  with  authority  to  direct  or  control 
any  other  employ^  in  the  performance  of  his 
duty,  etc.,  are  vice  principals,  and  not  "fel- 
low servants,"  the  foreman  of  a  railroad  sec- 
tion crew  in  the  performance  of  his  duty  to 
warn  a  member  of  the  crew  of  the  danger 
from  an  approaching  express  train  was  a  vice 
principal,  and  not  a  "fellow  servant"  La 
Placa  V.  Lake  Shore  &  M.  S.  Ry.  Go.,  Ill  N. 
Y.  Supp.  797,  799,  127  App.  Div.  843. 

Plaintiff  and  D.  were  employed  by  de- 
fendant in  dismantling  heavy  machinery  in 
the  World's  ]«>iir  Buildings.  D.  was  foreman 
under  a  superintendent  who  was  under  a 
manager  there.  The  day  before  the  accident 
a  heavy  wooden  frame  25  feet  high  had  be^i 
erected  and  temporarily  fastened  in  place 
with  guy  ropes  under  the  direction  of  D.  to 
be  used  to  lift  and  move  the  heavy  parts  of 
an  engine.  On  the  day  of  the  accident  plain- 
tiff and  four  other  men  were  working  under 
D.  to  permanently  secure  this  frame  in  place. 
D.  directed  plaintiff  to  go  upon  the  frame, 
and,  aft^  he  had  climbed  there  for  the  pur- 
pose of  moving  one  of  the  ropes  which  held 
this  frame  In  place  so  that  they  could  use 
it  at  another  place  as  a  permanent  guy  rope, 
D.  untied  it  below,  and  the  frame  fell  and  in- 
jured plaintiff.  Held,  D.  was  not  a  **vice 
prLncipal"  but  was  a  "fellow  servant**  of 
plaintiff,  and  defendant  was  not  liable  for 
his  negligence.  Westinghouse,  Ghurch,  Kerr 
&  Co.  V.  Callaghan,  155  Fed.  397,  401,  83  C. 
G.  A.  669,  19  L  R.  A.  (N.  3)  361. 

Laws  1906,  p.  1682,  c  657,  as  amended  so 
as  to  provide  that  in  all  actions  against  a  rail- 
road corporation  for  p^sonal  Injury,  or  death 
resulting  from  personal  injury,  whUe  In  the 
employment  of  such  corporation,  arising  from 
its  negligence  or  that  of  any  of  its  officers 
or  employ^  it  shall  be  held  that  persons 
in  the  service  of  any  such  railroad  corpora- 
tion, who  are  Intrusted  with  the  authority 
to  direct  or  control  any  other  employ^  in  the 
performance  of  duty  of  such  employ^,  or  who 
have  as  a  part  of  their  duty  for  the  time  be- 
ing physical  control  or  direction  of  the  move- 
ment of  a  signal,  switch,  locomotive  engine, 
car,  train,  or  telegraph  office,  are  vice  princi- 
pals of  such  corporation,  and  are  not  'fellow 
servants"  of  such  injured  or  deceased  em- 
ployes, is  not  unconstitutional,  and  does  not 
create  a  new  cause  of  action,  but  merely  de- 
clares what  may  be  regarded  as  prima  fade 
evidence,  and  as  such  a  rule  of  evidence  is 
valid.  Schradin  v.  New  York  Gent  &  H.  R. 
R.  Go.,  103  N.  Y.  Supp.  73,  74. 

Where  plaintiff,  a  machinist,  was  employ- 
ed by  defendant  to  assist  in  cleaning  the 
sheaves  and  cables  of  the  elevators  in  de- 
fendant's building,  on  the  day  he  was  injured 
he  had  undertaken  to  do  such  work  in  com- 
pany with  O.,  who  was  second  assistant  to  the 
engineer,  and  plaintiff  claimed  that  he  was 
told  by  the  chief  engineer  to  assist  O.,  and 
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that  lie  acted  imder  O.'s  orders,  and  was 
Injured  because  of  his  negligence  in  telling 
plaintiff  to  go  ahead  with  the  work  without 
giving  warning  to  the  men  in  charge  of  the 
elevator,  plaintiff  being  subsequently  injured 
by  the  starting  of  the  elevator,  plaintiff  and 
O.  were  **f ellow  servants" ;  the  mere  fact 
that  O.  was  directed  to  stand  guard  and  give 
directions  when  to  proceed  with  the  work 
being  insufficient  to  constitute  his  acts  "acts 
of  superintendence"  within  Employer's  Lia- 
bility Act,  Laws  1902,  p.  1748,  c.  600,  mak- 
ing the  master  liable  for  Injuries  to  a  serv- 
ant by  the  negligence  of  a  person  exercising 
acts  of  superintendence,  or  acting  with  su- 
perintendence with  the  consent  of  the  em- 
ployer, etc.  Falk  v.  Havemeyer,  108  N.  Y. 
Supp.  140,  142,  123  App.  Div.  657  (dting  Mc> 
Oonnell  v.  Morse  Iron  Works  &  Dry  Do<^  Co., 
80  N.  E.  190,  187  N.  Y.  341,  10  L.  R.  A.  [N. 
&]  419,  10  Ann.  €as.  205 ;  McLaughlin  v.  In- 
terurban  St  R.  Co.,  91  N.  Y.  Supp.  883,  101 
App.  Div.  134 ;  Quinlan  v.  Lackawanna  Steel 
Co.,  94  N.  Y.  Supp.  942,  107  App.  Div.  176). 

The  responiElibility  of  the  master  la  not 
determined  by  the  difference  in  rank  between 
the  servant  injured  and  the  one  In  fault,  or 
by  the  fact  that  the  negligent  servant  is  fore- 
man or  in  control  of  others,  but  upon  the 
nature  of  the  act  complained  of,  whether  it 
is  an  act  of  service  or  an  attempted  perform- 
ance of  a  nondelegable  duty  tK.  the  master. 
Plaintiff  was  injured  by  an  explosion  of  gas 
while  cleaning  a  hydraulic  main  In  defendant 
gas  company's  plant  under  the  direction  of 
defendant's  foreman.    Defendant  had  provid- 
ed valves  for  shutting  off  the  gas  from  its 
mains  while  they  were  being  cleaned,  and  It 
does  not  appear  that  the  act  of  shutting  off 
the  gas  or  of  airing  the  mains  required  any 
special  skill.     Held,  that  the  negligence  of 
the  foreman  in  failing  to  shut  off  the  gas 
from  the  main  or  to  air  it  before  it  was  clean- 
ed was  not  negligence  in  the  performance  by 
hlm  of  a  nondelegable  duty  owed  by  defend- 
ant to  plaintiff,  but  such  action  was  purely 
an  act   of  service,   which  defendant  could 
properly  delegate,  and  for  the  negligent  per- 
formance of  which  defendant  was  not  liable. 
Nor  can  plaintiff  recoyer  on  the  ground  that 
defendant  had  failed  to  provide  a  safe  place 
for  him  to  work,  since  defendant  provided 
proper    appliances    for    securing    plaintiff's 
safety,  and  the  place  was  rendered  unsafe 
only  by  the  neglect  of  the  foreman  to,  prop- 
erly use  these  appliances;  the  operation  of 
tbe  appliances  being  a  duty  defendant  could 
delegate  to  an  employ.    Tilley  v.  Rockingham 
County  Light  k,  Power  Co.,  67  Atl.  946,  947, 
74  N.  H.  316  (citing  Hilton  v.  Fitchburg  R. 
Co.,  50  Atl.  625,  78  N.  H.  116,  119,  68  L.  R..  A. 
428;  McLaine  v.  Head  &  Dowst  Co.,  52  Atl. 
545,  71  N.  H.  294,  58  L.   R.  A.  462,  93  Am.  St. 
Bep.  522 ;   Galvln  v.  Pierce,  64  Atl.  1014^  72 
N.  H.  79;    Wallace  v.  Boston  &  M.  R.  R., 
57Aa913,72N*H.604),   . 


Dependence  on  relation  to  eaclk  otbev 

In  Missouri,  those  only  are  "fellow  serv- 
ants" who,  under  the  direction  and  manage- 
ment of  the  master  in  person,  or  some  serv- 
ant placed  by  him  over  them,  are  engaged  in 
the  performance  of  the  same  common  work, 
with  no  dependency  on  or  relation  to  each 
other  expept  the  bare  fact  that  they  work 
together  without  rank,  the  test  not  being 
that  all  work  for  the  same  person  or  com- 
pany; but  they  must  be  engaged  in  the  same 
common  employment  and  under  the  same 
common  master.  McMurray  v.  St  Louis,  I. 
M.  &  S.  R.  Ck).,  125  S.  W.  751,  761,  225  Mo. 
272. 

Where  a  master  confers  authority  up- 
on one  of  his  employes  to  take  charge  and 
control  of  a  certain  class  of  workmen  in  car- 
rying on  some  particular  branch  of  his  busi- 
ness, such  employ^,  In  governing  and  direct- 
ing the  movements  of  the  men  under  his 
charge  with  respect  to  that  branch  of  the 
business,  is  the  direct  representative  of  the 
master  and  not  a  mere  '^fellow  servant." 
Those  under  the  direction  and  management 
of  a  master  or  of  a  servant  placed  over  them 
by  him  and  engaged  in  the  8a.me .  coinmon 
work,  without  dependence  upon  or  relation 
to  each  other,  are  'fellow  servants."  Burk- 
ard  V.  A.  Leschen  &  Sons  Rope  Co.,  117  S. 
W.  S5,  41,  217  Mo.  466  (quoting  City  of  La 
Salle  V.  Kostka,  60  N.  E.  72,  190  111.  130; 
Sambos  v.  Cleveland,  C,  C.  &  St  L.  R.  Co., 
114  S.  W.  569,  134  Mo.  App.  460). 

Different  departments  oi^  serrioe 

The  doctrine  of  distinct  departments  is 
not  limited  to  railroad  cases  alone.  Koemer 
V.  St.  Louis  Car  Co.,  107  S.  W.  4&1,  484,  209 
Mo.  141,  17  L.  R.  A.  (N.  S.)  292. 

A  servant  is  entitled  to  recover  from  the 
master  for  injuries  caused  by  the  negligence 
of  a  colaborer  engaged  in  a  different  line  of 
work.  Broadway  Coal  Mining  Co.  y.  Davis 
(Ky.)  122  S.  W.  228,  230. 

The  homogeneous  business  of  a  master 
cannot  be  divided  into  distinct  and  separate 
departments  by  the  testimony  to  that  effect 
of  his  servants,  the  nature  of  the  business 
alone  separating  it  into  .departments.  West- 
inghouse,  Church,  Kerr  &  Co.  v.  Callaghan, 
155  Fed.  397,  399,  83  C.  C.  A,  669,  19  L.  R. 
A.  (N.  S.)  361. 

Under  Civ.  Code,  §  2320,  declaring  that 
masters  are  liable  for  damages  occasioned  by 
their  servants  in  the  exercise  of  the  func- 
tions in  which  they  are  employed,  the  mas- 
ter is  answerable  for  damages  by  his  serv- 
ants and  overseers  to  another  servant  en- 
gaged in  a  different  department  of  the  same 
business.  Payne  v.  Georgetown  Lumber  Co., 
42   South.  475,  477,  117  La.  983. 

An  employ^  whose  duty  it  is  to  fire  a 
steam  shovel  used  in  the  construction  of  a 
railroad  is  not  a  fiallaw  servant  of  employte 
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engaged  in  operatiiig  a  train  on  the  railroad. 
OUver  V.  Roach  (Ky.)  102  S.  W.  274,  275. 

A  coal  trimmer,  working  in  a  vessel 
which  was  being  loaded  with  coal,  was  a 
"fellow  servant"  with  a  "wheelman,"  whose 
duty  it  was  to  empty  the  coal  into  a  barrow, 
and,  when  full,  to  run  the  barrow  over  a 
hatch  and  4unip  the  coal.  Griffln  v.  Gurran, 
80  N.  E.  509,  510,  194  Mass.  359. 

Under  the  statutes  of  Arkansas  in  force 
in  November,  1905,  a  brakeman  and  a  car 
inspector  were  not  "fellow  servants."  St 
Louis,  I.  M.  &  S.  R.  Ck>.  v.  Holmes,  114  8. 
W.  221,  222,  88  Ark.  181  (dting  Kansas  City, 
Ft  S.  &  M.  R.  Co.  V.  Becker,  53  S.  W.  406, 
67  Ark.  1,  46  L.  R.  A.  814,  77  Am.  St  Rep. 
78;  St  Louis,  I.  M.  &  S.  R.  Co.  v.  Dupree, 
105  &  W.  878,  84  Ark.  877,  120  Am.  St  Rep. 
74). 

An  employ^,  engaged  as  a  carpenter  in 
repairing  cars  for  a  railroad  company,  is  a 
"fellow  servant"  with  the  engineer  of  the 
locomotive  belonging  to  the  same  railroad 
company,  who  is  engaged  in  driving  cars  up- 
on the  railroad  of  such  company.  Unfrled 
V.  Baltimore  &  O.  R.  Co.,  12  S.  E.  512,  515, 
517,  84  W.  Va.  260. 

Plaintiff,  who  was  employed  in  defend- 
ant's machine  shop  and  injured,  while  clean- 
ing a  reservoir,  by  falling  tools  which  were 
being  used  by  carpenters  on  the  roof  there- 
of, the  latter  being  under  a  different  fore- 
man, wa&  nevertheless  a  "fellow  servant"  of 
the  carpenters.  Taylor  v.  Washington  Mill 
Co.,  97  Pac.  243»  244,  50  Wash.  306. 

A  brakeman  and  a  station  porter  are 
not  "fellow  servants,"  within  the  meaning 
of  the  statute  providing  that  all  persons  en- 
gaged in  the  common  service  of  a  railway 
corporation  and  working  together  at  the  same 
time  and  place  to  a  common  purpose  of  the 
same  grade  are  fellow  servants.  Gulf,  C.  & 
S.  F.  R.  Co,  V.  Elmore,  79  S.  W.  891,  894. 
35  Tex.  Civ.  App.  56. 

A  fireman  employed  on  a  locomotive,  and 
engaged  in  the  movement  of  a  train,  is  not 
a  "fellow  servant"  with  the  superintendent 
of  construction  and  the  foreman  of  a  bridge 
gang,  who  are  present  and  engaged  in  super- 
vising and  directing  the  work  on  the  bridge, 
being  engaged  in  separate  departments  of 
work.  McCabe  &  Steen  Cons.  Co.  v.  Wilson, 
28  Sup.  Ct.  558,  560,  209  U.  S.  275,  52  L.  Ed. 
788. 

A  member  of  a  car  repairing  gang  work- 
ing under  a  foreman  was  not  a  fellow  serv- 
ant with  a  construction  train  crew  working 
under  a  separate  foreman,  neither  foreman 
having  any  authority  and  control  over  the 
other  crew.  McMurray  v.  St  Louis,  I.  M*  & 
S.  R.  Co.,  125  S.  W.  751,  762,  225  Mo.  272. 

Where  a  painter,  working  on  a  car  un- 
der the  direction  of  a  paint  foreman  having 
authority   to  hire  and  discharge  men  and 


direct  their  work,  was  injured  through  the 
negligence  of  a  switchman  working  under 
the  direction  of  the  general  superintendent 
of  the  whole  carworks,  in  which  from  1,000 
to  2,500  men  were  employed,  the  painter  was 
not  a  fellow  servant  of  the  switchman. 
Koerner  v.  St  Louis  Car  Co.,  107  S.  W.  481, 
485,  209  Mo.  141,  17  L.  R.  A.  (N.  S.)  292. 

A  draftsman  in  the  employ  of  the  engi- 
neering department  of  a  railroad  is  a  fellow 
servant  with  the  man  running  the  elevator 
in  the  building  in  which  the  draftsman  works. 
Fouquet  v.  New  York  Cent  &  H.  R.  R.  Co., 
103  N.  Y.  Supp.  U05,  1107,  53  Misc.  Rep.  121. 

A  carpenter  constructing  a  building  and 
a  man  operating  a  freight  elevator  in  a  re- 
tail store  are  engaged  in  different  depart- 
ments of  labor,  and  are  not  "fellow  serv- 
ants," under  Civ.  Code,  |  1970,  as  amended 
by  St  1907,  c.  97,  limiting  the  fellow-servant 
rule  to  cases  of  servants  of  the  same  master 
engaged  in  the  same  department  of  labor. 
Morgan  y.  J.  W.  Robinson  Co.,  107  Pac.  695, 
698,  157  Cal.  348. 

An  architectural  draughtsman  provided 
by  his  employer  with  a  room  in  its  building 
is  a  fellow  servant  of  one  employed  by  the 
same  company  as  operator  of  an  elevator  in 
the  building  used  by  all  the  employ^  there- 
in, as  affecting  liability  for  injury  to  the 
draughtsman  'caused  by  the  operator's  neg- 
ligence. Fouquet  v.  New  York  Cent  &  H.  R. 
R.  Co.,  108  N.  Y.  S.  525,  526,  123  App.  Dlv. 
804  (citing  Ross  v.  New  York  Cent  &  H.  R. 
R.  Co.  [N.  Y.l  5  Hun,  488;  McDonald  v. 
Simpson-Crawford  Co.,  100  N.  Y.  Supp.  269. 
114  App.  Div.  859;  Wright  v.  New  York 
Cent.  R.  Co.,  25  N.  Y.  564 ;  Vlck  v.  New  York 
Cent  &  H.  R.  R.  Co.,  95  N.  Y.  267,  47  Am. 
Rep.  36;  Specs  v.  Boggs,  47  Atl.  875,  198 
Pa.  112,  52  L.  R.  A.  933,  82  Am.  St  Rep.  792). 

A  car  inspector  and  an  ongine  foremaa 
in  charge  of  a  switch  engine,  not  working 
together  for  a  common  purpose,  but  engaged 
in  different  departments  of  the  service,  are 
not  fellow  servants  within  Kirby's  Dig.  f$ 
6658-6060^  providing  that  all  persons  engag- 
ed in  the  common  service  of  a  railroad,  and 
who  are  working  together  to  a  common  pur- 
pose, are  fellow  servants,  etc.  St  Louis,  I. 
M.  &  S.  Ry.  Co.  v.  Dupree,  105  S.  W.  878, 
879,  84  Ark.  377,  120  Am.  St  Rep.  74. 

Under  Const  art.  9,  §  15,  providing  that 
an  employ^  of  a  railroad  company  shall 
have  the  same  right  to  recover  for  injuries 
received  from  the  negligence  of  employes  as 
is  allowed  to  persons  not  employ^  whai  the 
injury  results  from  the  negligence  of  a  fel- 
low servant  engaged  in  another  department 
of  labor,  a  watchman  at  a  railroad  crossing 
is  engaged  in  another  department  of  labor 
from  his  fellow  servants  running  a  train 
across  the  crossing.  Betchman  v.  Seaboard 
Air  Line  Ry.,  55  S.  £.  140,  141^  75  S.  C.  68. 
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Under  Klrby's  Dig.  |  6659,  makliig  all 
persons  engaged  in  the  common  seryice  of  a 
railroad,  and  who,  while  so  engaged,  are 
worUng  together  to  a  common  purpose,  nei- 
ther of  such  persons  being  intrusted  with 
sui)erintendence,  "fellow  servants,'*  provid- 
ed that  servants  are  not  thereby  made  fel- 
low servants  with  other  servants  engaged 
in  any  other  department  or  service  of  the 
railroad,  members  of  a  train  crew  are  not 
fellow  servants  of  section  hands  being  car- 
ried to  work.  St.  Louis,  I.  M.  &  S.  Ry.  Co. 
T.  Harmon,  109  S.  W.  295,  297,  85  Ark.  503. 

Where  a  shoveler  employed  in  a  phos- 
phate mill,  and  the  men  who  were  pushing  a 
car,  were  working  in  different  departments  of 
the  mUl  under  different  foremen,  neither  of 
whom  had  i)ower  to  hire  laborers,  provide 
machinery  or  the  place  of  labor,  or  to  do  any 
duty  imposed  by  law  on  the  master,  the  em- 
ploy^ pushing  the  car  and  the  shoveler 
were  "fellow  servants,"  for  whose  negligence 
the  employer  was  not  liable.  The  change  in 
the  fellow  servant's  Jaw  made  by  the  Con- 
stitution of  1895  affects  only  the  employes 
of  railroad  corporations.  Wilson  v.  Vlrginia- 
CaroUna  Chemical  Co.,  58  S.  E.  1019,  1020, 
78  S.  C.  381. 

'*The  doctrine  that  the  employ^  of  a 
railroad  company,  engaged  in  different  de- 
partments of  the  company's  service,  are  not 
fellow  servants,*  and  do  not  assume  the 
risks  incident  to  the  negligence  of  each  other, 
while  not  recognized  in  the  courts  of  the 
United  States,  is  well  established  in  Tennes- 
see," and  a  foreman  of  the  water  supply  of  a 
division  of  a  railroad,  whose  duties  relate  to 
the  physical  condition  of  the  water  tanks  lo- 
cated along  the  line,  is  not  a  "fellow  servant" 
of  an  emgineer  of  a  detached  engine,  on 
whl<^  he  is  riding  In  the  performance  of  his 
duties,  bat  with  the  operation  of  which  he 
has  nothing  to  do,  and  hence  does  not  as- 
sume the  risk  of  the  engineer's  negligence. 
Stuber  v.  Louisville  &  N.  R.  Co.,  87  S.  W.  411, 
414,  113  Tenn.  305. 

The  term  "fellow  servant"  can  properly 
be  used  in  more  than  one  sense.  Its  general 
sense  is  exceedingly  broad.  One's  fellow 
man  would  include  all  men,  and  one's  fellow 
servant  would  include  all  servants  of  the 
same  master.  But  "fellow  servant,"  as  ap- 
plied to  the  liability  of  a  master,  is  a  techni- 
cal expression,  which  makes  it  necessary  to 
Umit  or  restrict  its  meaning  so  that  it  may 
be  conflned  within  the  reason  for  its  adoption 
as  a  rule  of  law.  Its  «.doption  and  enforce- 
ment arises  from  public  policy;  some  have 
said  a  mistaken  policy.  But  it  was  thought 
that,  if  a  servant  knew  he  was  without  a 
remedy  If  he  was  injured  by  the  negligence 
of  his  fellow  servant,  he  would  keep  watch 
on  such  fellow  and  report  his  delinquency  to 
a  correcting  power,  who  could  discipline 
him.  Guided  by  the  reason  for  the  rule,  it 
seems  to  us  it  should  be  applied,  and  applied 


only  in  those  cases  where  the  servant  Injured 
and  the  one  inflicting  the  injuries  are  so  as- 
sociated and  related  in  their  work  that  they 
can  observe  and  have  an  influence  over  each 
other's  conduct,  and  can  report  delinquences 
to  a  common  correcting  power  or  head.  In 
short,  they  should  be  fellow  servants  in  tSLCt, 
and  not  simply  in  dialectic  theory.  If  In 
separate  and  distinct  departments,  so  that 
the  circumstances  just  stated  do  not  and 
cannot  exist,  then  they  are  not  fellow  ser- 
vants within  any  Just  or  fair  meaning  of  the 
rule.  A  switchman,  under  the  control  of  the 
railroad  company's  trainmaster,  and  a  car  re- 
pairer, in  the  mechanical  department  of  the 
railroad  company  under  the  general  manage- 
ment of  its  master  mechanic,  were  iu  dif- 
ferent departments  of  service,  and  were 
therefore  not  fellow  servants  at  common  law. 
Kelly  V.  Union  Pac.  Ry.  Co.,  125  S.  W.  818, 
821,  141  Mo.  App.  490  (quoting  and  adopting 
definition  in  Koerner  v.  St  Louis  Car  Co.,  107 
S.  W.  481,  209  Mo.  141,  17  L.  R.  A.  [N.  S.] 
292 ;  Parker  v.  Hannibal  &  St  J.  R.  Co.,  19 
S.  W.  1119,  109  Mo.  362,  18  L.  R.  A.  802). 

Dual  oapacitj 

Where  a  vice  principal  does  the  work  of 
an  ordinary  laborer,  and  is  negligent  therein, 
his  employer  is  not  liable  for  Injuries  to  an- 
other employ^  from  such  negligence.  MlUer 
V.  American  Bridge  Co.,  65  Atl.  1109,  1110, 
216  Pa,  559. 

One  may  act  as  foreman  and  still  be  the 
"fellow  servant"  of  whom  he  directs,  and  it 
is  necessary  to  look  beyond  the  description 
of  the  person  to  determine  the  ground  of  lia- 
biUty.  Doyle  v.  Melendy,  75  Ati.  881,  885,  83 
Vt339. 

It  is  the  act  itself  that  characterized  the 
performer  as  a  "vice  principal"  or  a  '*fellow 
servant,"  and  not  the  title  of  the  actor  or  the 
fact  that  he  does  superior  duties.  Chicago, 
I.  &  L.  Ry.  Co.  V.  Barker,  83  N.  E.  369,  374, 
169  Ind.  670,  17  L.  R.  A.  (N;  S.)  542,  14  Ann. 
Gas.  375. 

If  one  who  is  a  vice  principal  in  a  gen- 
eral sense  undertakes  the  performance  of  a 
duty  which  usually  belongs  to  a  fellow  serv- 
ant, he  is,  as  respects  that  particular  act,  a 
'*fel]ow  servant"  and  not  a  vice  principal. 
Roebllng  Const  Co.  v.  Thompson,  82  N.  B. 
196,  197,  229  111.  42  (citing  Chicago  &  A.  R. 
Co.  V.  May,  108  IU.  288;  Gall  v.  Beckstein, 
50  N.  B.  711,  173  111.  187;  Baier  v.  Selke,  71 
N.  E.  1074,  211  IlL  512, 103  Am.  St.  Rep.  208). 

In  so  far  as  a  "working  foreman"  Is  per- 
forming the  work  of  a  laborer,  he  is,  under 
the  laws  of  Illinois,  the  fellow  servant  of  an- 
other laborer,  so  the  master  is  not  liable  for 
his  negligence  in  such  respect  causing  injury 
to  the  other  laborer.  Bokamp  v.  Chicago  A 
A.  Ry.  Co.,  100  S.  W.  689,  691,  123  Mo.  App. 
270. 

One  is  a  "vice  principal"  who  is  employ- 
ed to  hire,  direct,  and  discharge  employ^  or 
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to  whom  the  employer  has  delegated  a  duty 
owing  to  workmen,  though  otherwise  he  may 
be  a  fellow  servant;  it  being  the  authority 
given  in  a  particular  matter,  and  not  the 
grade  of  service,  which  determines  the  issue 
of  vice  principal  or  fellow  servant.  Lantry- 
Sharpe  Ck>ntracting  Co.  y.  McOracken  (Tex.) 
134  S.  W.  863,  364. 

One  may  be  a  vice  principal  as  to  certain 
acts  and  a  fellow  servant  as  to  others,  and  a 
foreman  in  giving  commands  to  his  men  Is 
a  vice  principal,  but,  where  he  Joins  the  men 
in  doing  the  common  labor  which  they  are 
doing,  he  is,  as  to  such  work^  a.  feUow  serv- 
ant Chenoweth  v.  Burr,  89  N.  E.  1008,  1010, 
242  lU.  312. 

Although  another  employ^  of  the  same 
master  was  called  a  manager,  yet  where  the 
only  duty  which  he  was  shown  to  perform 
was  to  help  plaintiff  to  load  logs  on  a  wagon, 
and  it  was  alleged  that  he  was  so  engaged 
at  the  time  of  the  injury,  his  action  in  this 
regard  was  that  of  a  "fellow  servant'*  Van 
Dyke  v.  Menlo  Fruit  Co.,  59  S.  E.  215,  129 
Ga.  532. 

A  foreman  under  whom  workmen  are 
employed  is  a  "fellow  servant"  with  the 
workmen,  when  engaged  in  accomplishing 
with  them  the  common  task  or  object,  but, 
when  discharging  or  assuming  to  discharge 
the  duties  toward  the  workmen  which  the 
law  imposes  on  the  principal,  is  a  vice  prin- 
cipal. Crist  V.  Wichita  Gas,  Electric  Light 
&  Power  Co.,  83  Pac.  199,  201,  72  Kan.  135. 

Under  the  modem  rule  of  the  federal 
courts  the  theory  of  vice  principal  as  deter- 
mining the  liability  of  a  master  to  a  servant 
for  the  negligence  of  another  employ^  has 
been  largely  discarded,  and  the  distinction 
between  negligence  which  is  to  be  imputed  to 
the  master  and  that  which  Is  to  be  considered 
as  merely  and  solely  the  negligence  of  a  fel- 
low servant  turns  rather  on  the  character  of 
the  act  than  on  the  relation  of  the  employes 
to  each  other.  Peters  v.  George,  154  Fed. 
634,  639,  83  C.  C.  A.  408  (citing  Chicago,  M. 
&  St  P.  R.  Co.  V.  Ross,  5  Sup.  Ct  184,  112  U. 
S.  377,  28  L.  Ed.  787;  Baltimore  &  O.  R.  Co. 
V.  Baugh,  13  Sup.  Ct  914,  149  U.  S.  368,  37 
L.  Ed.  772). 

The  question  of  whether  or  not  one  Is  a 
"fellow  servant"  is  to  be  settled  by  the  na- 
ture of  the  act  rather  than  the  rank  of  the  re- 
spective servants.  In  relation  to  the  doc- 
trine of  vice  principals,  there  are  many  serv- 
ants who  represent  the  master  but  have,  in 
the  division  of  labor,  control,  more  or  less 
general  in  their  respective  departments,  who 
are  called  "fellow  servants,"  and  it  la  the 
effort  of  the  servants,  on  the  one  hand,  to  ex- 
tend this  relation,  and  on  the  part  of  the 
master,  on  the  other  hand,  to  curtail  it  La 
Barre  v.  Grand  Trunk  Western  R.  Co.,  94 
N.  W.  735,  737,  133  Mich.  192. 

In  the  absence  of  a  statute,  "unless  the 
negligent  servant  is  the  general  manager,  or 


general  superintendent  of  the  business  of 
the  master,  it  is  not  his  rank  or  authority 
over  other  employes,  but  it  is  the  nature  of 
the  duty  he  is  discharging  when  he  is  guilty 
of  the  negligence  that  determines  whether  he 
is  a  'vice  principal*  or  a  *fellow  servant,*  and 
when  the  naaster  is  liable  or  is  exempt  from 
liability  for  the  injury  caused  by  his  negli- 
gence. If  he  is  discharging  one  of  the  ab- 
solute duties  of  the  master,  the  latter  ik 
liable  for  his  acts  and  for  his  negligence,  but, 
if  he  is  discharging  one  of  the  primary  duties 
of  the  service,  his  employer  is  exempt  from 
liability."  Southern  Pac.  Co.  v.  Schoer,  114 
Fed.  466,  468,  52  0.  0.  A.  268,  57  L.  R.  A.  707. 

Tlie  mere  fact  that  one  of  a  number  of 
servants  who  are  in  the  habit  of  working  to- 
gether in  the  same  Une  of  employment  for  a 
common  master  has  the  power  to  control  and 
direct  the  actions  of  the  others  with  respect 
to  such  employment  will  not  of  itself  render 
the  master  liable  for  the  negligence  of  thQ 
governing  servant  resulting  in  an  injury  to 
one  of  the  others,  without  regard  to  other 
circumstances;  if  the  negligence  complained 
of  consists  of  some  act  done  or  omitted  by 
one  having  such  authority  which  relates  to 
his  duty  as  a  colaborer  with  those  under  his 
control,  and  which  might  Just  as  readily 
have  happened  with  one  of  them  having  no 
such  authority,  the  common  master  will  not 
be  liable.  Anderson  v.  Higglns,  122  IlL  App. 
454,457. 

The  foreman  is  not  the  fellow  servant  of 
a  switching  crew  in  the  performance  of  du- 
ties peculiar  to  his  position,  but  is  presump- 
tively the  representative  of  the  master. 
Berglund  v.  Illinois  Cent  R.  Co.,  123  N.  W. 
928,  109  Minn.  317. 

• 

Where  the  duty  of  inspecting  a  mine  for 
gas  is  delegated  to  a  certain  servant  while 
performing  it  he  is  as  to  his  co-workers  a  vice 
principal,  irrespective  of  his  ordinary  duties. 
Western  Coal  &  Mining  Co.  v.  Buchanan,  102 
S.  W.  694,  695,  82  Ark.  499. 

A  boss  of  a  crew,  loading  rails  onto  a 
flat  car,  engaged  in  the  same  work  as  the 
crew,  although  he  may  have  direction  of  it, 
is  not  a  "vice  prindpal**  of  the  master,  but  a 
mere  ^'fellow  servant"  of  the  m^nbers  of  the 
crew.  Whitfield  v.  Louisville  &  N.  R.  Co.,  66 
S.  E.  973,  975,  7  Ga.  App.  26a 

A  foreman,  directing  the  work  of  con- 
structing a  building,  was  not,  while  tempo- 
rarily running  the  engine  by  which  the  der- 
rick was  operated  in  the  absence  of  the  regu- 
lar engineer,  the  fellow  servant  of  a  stone 
mason  receiving  stone  from  the  derrick. 
When  a  foreman  for  the  time  being  takes  a 
place  made  vacant  by  the  absence  of  a  labor- 
er who  was  under  him,  he  does  not  surrender 
the  duties  and  obligations  of  a  superior;  but 
the  master  will  be  responsible  for  his  negli- 
gence if  it  results  in  injury  to  an  employ^  al- 
so subordinate  to  the  foreman.    John  Die- 
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told  St  Sons  y.  Woll1>ora  (Ky.)  122  S.  W.  212, 
2ia. 

Wbere  a  senrant  Is  Injured  through  the 
negligence  of  a  superior  servant  tn  exercising 
the  authority  of  the  master  by  negligently  di- 
recting  the  performance  of  a  dangerous  task, 
the  master  is  prima  facie  liable  for  the  inju- 
ry if  the  injured  servant  was  in  the  exer<d8e 
of  due  care.  A  servant  injured  by  the  acts 
of  another  occupying  the  dual  capacity  of  su- 
perior and  fellow  servant  cannot  recover 
against  the  master  without  showing  that  the 
injury  resulted  fMm  an  act  in  the  exercise  of 
the  authority  of  the  master  distinct  from  any 
manual  act  in  the  common  employment,  un- 
less such  act  operated  as  a  breach  of  a  non- 
delegable duty  of  the  master.  The  act  of  one 
occupying  the  dual  capacity  of  superior  and 
fellow  servant  in  prematurely  starting  a  ma- 
chine at  which  both  he  and  plaintiff  worked, 
resulting  in  plaintiff's  injury,  was  In  the  ca- 
pacity of  fellow  servant  for  which  the  master 
is  not  liable.  English  v.  Roberts,  Johnson  & 
Rand  Shoe  Co..  122  S.  W.  747,  748,  145  Mo. 
App.  439. 

Where  a  carpenter,  employed  with  others 
on  the  repair  of  a  house,  acted  as  foreman  of 
the  work,  his  negligence  in  constructing  a 
scaffold  or  in  causing  the  same  to  be  con- 
structed was  not  the  negligence  of  a  **fellow 
servant**  as  to  the  other  servants,  notwith- 
standing that  at  other  times  he  labored  with 
them  in  the  common  employment  Neves  v. 
Green,  86  S.  W.  508,  509,  111  Mo.  App.  634. 

A  foreman  directing  employes  engaged 
in  moving  things  in  a  railway  yard  did  not 
lose  his  status  of  vice  principal,  fixed  by 
Sayles'  Ann.  Civ.  St.  1897,  art  4560g,  declaring 
that  all  persons  intrusted  by  a  railway  com- 
pany in  controlling  other  employes  are  vice 
principals,  and  become  **fellow  servants"  of 
the  employ^  by  assisting  them  in  moving  a 
tool  box  in  the  yard  pursuant  to  his  orders. 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Dean 
(Tex.)  89  S.  W.  797,  798. 

The  fact  that  a  foreman  in  charge  of  a 
single  job  of  work  being  done  by  defendant 
corporation,  who  worked  with  the  men  under 
him,  had  the  power  to  hire  and  discharge  tliem 
and  to  direct  their  movements  in  that  partic- 
ular work  did  not  erect  that  single  job  into 
a  department  of  defendant's  business,  so  as 
to  make  the  foreman  a  '*vice  principal,*'  but 
he  remained  a  "fellow  servant**  with  the  men 
under  him,  and,  for  his  negligence  resulting 
in  an  injury  to  one  of  such  men,  defendant 
cannot  be  held  liable.    Vilter  Mfg.  Co.   v. 
Otte,  157  Fed.  230,  232,  84  C.  C.  A.  673. 

Where  the  foreman  pulled  a  box  which 
a  tmcker  was  moving  from  a  freight  car 
to  the  platform  after  the  truck  wheel  had 
caught  on  the  edge  of  the  gangplank,  causing 
the  box  to  fall  on  the  trucker,  the  foreman's 
determination  that  the  box  should  be  pulled 
for  the  trucker's  assistance  was  an  act  of 
superlnt^Ddence,   while   his  manual   act  in 


pulling  it  was  that  of  a  fellow  servant  Sil- 
via V.  New  York,  N.  H.  &  H.  R.  Co.,  89  N. 
B.  1061,  1068,  203  Mass.  619. 

Where  plaintiff,  an  Ironworker,  was  in- 
jured>  by  the  n^ligence  of  defendant's  fore- 
man in  allowing  ''wash  plates"  to  be  used 
in  the  construction  of  a  boat,  to  be  so  neg- 
ligently on  the  deck  of  such  boat  that  they 
fell  into  the  hull,  where  plaintiff  was  work- 
ing, and  struck  him,  the  foreman  was  engag- 
ed in  a  delegable  duty,  and  wits  a  fellow 
servant  of  plaintiff,  and  not  a  vice  principal, 
for  whose  negligence  defendant  was  liable. 
Amoe  V.  Great  Lakes  Engineering  Works,  114 
N.  W.  1010, 1011,  151  Mich.  212. 

Where  a  belt  became  entangled,  and 
while  the  foreman  was  attempting  to  loosen 
it,  and  directing  the  plaintiff  in  assisting 
him,  the  foreman,  severed  the  belt,  so  that 
plaintiff  was  daught  and  injured,  the  in- 
jury was  caused  by  the  foreman's  act  as  a 
fellow  servant,  and  not  by  his  superintend- 
ence of  the  work,  so  that  as  matter  of  law 
the  master  was  not  liable  either  at  common 
law  or  under  the  employers*  liability  act 
(Laws  1902,  p.  1748,  c.  600).  Guilmartin 
V.  Solvay  Process  Co.,  101  N.  Y.  Supp.  118, 
122,  115  App.  Div,  794, 

Where  the  foreman  of  defendant's  ship- 
ping department  carried  a  broken  bottie  from 
the  packing  room  and  left  it  in  the  corner 
of  a  hall,  and  thereafter  plaintiff,  while 
sweeping  the  hall,  slipped  and  feU  on  the 
bottle  and  was  injured,  the  act  of  the  fore- 
man was  the  act  of  a  fellow  servant  for 
which  defendant  was  not  liable,  since  the 
duty  to  pick  up  broken  glass  in  the  packing 
rooms  where  bottles  are  constantly  handled 
might  properly  be  committed  to  another 
without  the  master's  liability  for  negUgenoe. 
Freeboum  v.  Chamberlain  Medicine  Co.,  113 
N.  W.  918,  136  Iowa,  434. 

Where  the  negligence  of  the  superintend- 
ent of  a  factory  consisted  in  his  ordering  a 
servant  to  take  hold  of  material  which  the 
superintendent  was  running  through  a  cir- 
cular saw  when  the  saw  was  so  out  of  re- 
pair that  it  was  liable  to  kick  the  material 
and  bring  the  servant's  hand  in  contact 
with  the  saw,  and  the  servant  was  injured 
by  having  his  hand  come  in  contact  with  the 
saw,  the  master  could  not  escape  liability  on 
the  ground  that  the  servant  and  the  super- 
intendent were  fellow  servants.  Chenoweth 
V.  Burr,  89  N.  B.   1008,  1010,  242  lU.  312. 

Plaintiff  was  injured  while  operating  a 
steel  drop  press  by  the  parting  of  a  belt  due 
to  a  defective  lacing.  The  work  of  adjusting 
the  lacings  was  not  easily  accomplished  by 
operators  of  the  presses,  and  had  been  placed 
on  a  superior  servant  in  charge  of  some  35 
of  such  presses  in  defendant's  factory.  Held, 
that  such  servant,  whose  duty  it  was  to  lace 
the  belt,  was  not  plaintiff's  "fellow  servant" 
with  reference  to  such  act  but  a  vice  princi- 
pal, although  when  his  other  duties  permit- 
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ted  he  operated  ^ne  of  the  drop  precNses. 
Gilmore  ▼.  American  Tube  &  Stamping  Co., 
66  Ati.  4,  5,  79  Conn.  498. 

Plaintiff  was  employed  as  a  miner  at  a 
specified  price  for  coal  delivered  at  the 
month  of  the  pit,  plaintiff  being  required  to 
run  his  cars  of  coal  to  the  entry,  where  they 
were  transported  to  the  mouth  of  the  pit 
by  mule  power.  Plaintiff  was  promised  as- 
sistance in  running  his  cars  out,  in  order  to 
facilitate  his  mining  efforts,  and,  on  the 
derailment  of  a  car  in  the  room,  he  was  as- 
sisted by  the  pit  boss  to  rerail  the  same, 
in  which  operation  his  fingers  were  pinched 
^tween  the  bottom  of  the  car  and  a  wooden 
prop  the  pit  boss  had  been  using,  and  which 
he  had  dropped  near  the  car.  Held,  that 
the  acts  of  the  pit  boss  in  assisting  plain- 
tiff were  those  of  a  fellow  servant  and  not  of 
a  vice  principal  Cavanaugh  v.  Centerville 
Block  Coal  Co.,  109  N.  W.  303,  306,  131  Iowa, 
700,  7  L.  R.  A.  (N.  S.)  907. 

Plaintiff  was  employed  to  run  an  eleva- 
tor in  defendant's  factory,  and  the  foreman 
got  in  and  ran  up  to  the  third  floor,  where 
plaintiff  had  a  bundle  to  deliver.  The  fore- 
man then  told  him  to  deliver  the  bundle, 
and  he  would  wait  for  him  till  he  came  back. 
On  his  return,  he  found  the  chain  down 
and  the  door  partly  open,  and  in  the  dark- 
ness attempted  to  step  on  the  elevator,  which 
in  the  meantime  had  presumably  been  run 
np  the  fourth  floor  by  the  foreman,  and  he 
thus  fell  to  the  bottom  of  the  shaft.  Held 
that,  independently  of  the  foreman's  direc- 
tion and  assurance,  the  foreman's  act  of  mov- 
ing the  elevator  without  putting  up  the  chain 
and  closing  the  door  was  the  act  of  a  fel- 
low servant,  for  which  the  master  was  not 
liable;  the  running  of  the  elevator  involv- 
ing no  ''element  of  superior  duty,  supervi- 
sion, or  command.*'  Martin  v.  Cornell,  121 
N.  Y,  Supp.  119,  120,  136  App.  Div.  585. 

A  conductor  in  charge  of  a  freight  train 
backed  his  train  into  a  siding  with  such 
force  as  to  throw  a  heavy  casting  from  a 
car,  which  was  standing  on  the  siding  and 
which  was  struck  by  the  freight  train,  onto 
the  main  track,  where  it  was  struck  by  a 
passenger  train,  which  it  wrecked,  thereby 
injuring  the  fireman  of  such  passenger  train. 
A  rule  of  the  railroad  required  employes  in 
charge  of  trains  to  promptly  report  to  the  su- 
perintendent any  incident  involving  the  ob- 
struction of  the  road,  to  repair  damages  and 
take  entire  charge  of  necessary  work,  and 
to  first  protect  the  train  with  proper  dan- 
ger signals,  and  take  every  precaution  to 
prevent  further  accident.  Held  that,  under 
the  laws  of  Tennessee,  the  crews  of  the 
freight  and  passenger  trains  were  "fellow 
servants"  up  to  the  time  when  the  casting 
was  thrown  upon  the  main  track,  but,  from 
that  time  until  the  time  when  the  passenger 
train  was  wrecked,  the  conductor  of  the 
freight  train  was,  by  virtue  of  the  railroads 


rule,  a  vice  principal,  whose  duty  it  was  as 
a  representative  of  the  railroad  to  remove 
the  obstruction  from  the  main  track  and  to 
warn  the  approaching  passenger  train  for 
its  protection.  Cincinnati,  N.  O.  &  T.  P.  R. 
Co.  V.  Curd,  89  S.  W.  140,  141,  133  Ky.  138, 
134  Am.  St  Rep.  444. 

A  street  railway  bam  foreman,  whose 
duty  it  was  to  give  orders  with  reference  to 
the  running  of  cars,  with  authority  to  lay 
off  men  for  infraction  of  rules,  directed 
plaintiff  to  take  out  a  new  car,  which  plain- 
tiff stopped  Just  outside  the  car  shed,  at  a 
sandhouse,  to  get  sand  f6r  his  trip.  While 
plaintiff  was  getting  sand,  the  foreman  got 
on  the  standing  car  and  started  It  forward 
without  signal,  crushing  plaintiff  against  the 
side  of  the  sand  bin.  Held,  that  the  foreman 
was  plaintiff's  "vice  principal,"  and  that  his 
act  in  momentarily  moving  the  car,  instead 
of  ordering  another  to  do  so,  did  not  render 
his  negligence  in  so  doing  that  of  plaintiff's 
'^fellow  servant"  Bien  v.  St  Louis  Transit 
Co.,  83  &  W.  986,  987, 108  Mo.  App.  399  (citing 
Grattis  v.  Kansas  City,  P.  &  G.  R.,  55  S.  W. 
108,  153  Mo.  380,  48  L.  R.  A.  399,  77  Am. 
St  Rep.  721;  Bane  v.  Irwin,  72  S.  W.  522, 
172  Mo.  306;  Miller  v.  Missouri  Pac.  Ry. 
Co.,  19  S.  W.  58,  109  Mo.  350,  32  Am.  St 
Rep.  673;  Hawk  v.  McLeod  Lumber  Co., 
65  S.  W.  1022,  166  Mo.  121;  Dayharsh  v. 
Hannibal  &  St  J.  R.  Co.,  15  S.  V^.  554,  103 
Mo.  575,  23  Am.  St  Rep.  900 ;  Russ  v.  Wa- 
bash West  Ry.  Co.,  20  S.  W.  472,  112  Mo. 
45,  18  L.  R.  A.  823;  Donahoe  v.  City  of 
Kansas  City.  38  S.  W.  571,  136  Mo.  670; 
Foster  v.  Missouri  Pac.  Ry.  Co.,  21  S.  W. 
916, 115  Mo.  165 ;  Fogarty  v.  St  Louis  Trans- 
fer Co.,  79  S.  W.  669,  180  Mo.  490,  1  Ann. 
Cas.  136;  Hutson  v.  Missouri  Pac.  Ry.  Co., 
50  Mo.  App.  300;  Haworth  v.  Kansas  City 
Southern  R.  Co.,  68  S.  W.  Ill,  94  Mo.  App. 
215;  Donnelly  v.  Alda  Min.  Co.,  77  S.  W. 
130,  103  Mo.  App.  349;  Strode  v.  Conkey, 
78  S.  W.  679,  105  Mo.  App.  12). 

Plaintiff  was  employed  in  a  box  factory 
as  a  belt  repairer  and  assistant  to  the  ma- 
chinery foreman,  to  whose  orders  he  was 
subject  The  freight  elevator  having  fallen, 
plaintiff  and  the  foreman  started  to  repair 
it,  and  without  making  any  examination  of 
the  machinery  assumed  that  tlie  elevator  fell 
because  of  the  breaking  of  the  cord.  A  new 
cord  was  put  in,  and  a  stop  put  on  for  the 
ground  floor,  when  plaintiff  and  the  foreman 
went  up  on  the  elevator  to  the  second  floor 
to  put  the  stop  on  there;  but  before  they 
could  do  so  the  elevator  fell,  Injuring  both 
of  them.  After  the  accident  a  complete  ex- 
amination of  the  elevator  disclosed  that  the 
drum  shaft  was  bent,  and  that  the  sprocket 
wheel  and  gearing  were  so  broken  as  to  be 
inoperative,  either  of  which  might  have  caus- 
ed the  accident  Held,  that  plaintiff  and  the 
foreman,  while  engaged  In  repairing  the  ele- 
vator, were  fellow  servants,  so  that  plaintiff 
could  not  recover  for  the  foreman's  negli- 
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genoe  in  failing  to  discover  the  defects  in 
the  elevator.  Heed  v.  Moore  &  McFerrin, 
153  Fed.  358,  360,  82  C.  C.  A.  434,  25  L.  R.  A. 
(X.  S.)  331  (citing  American  Bridge  Co.  v. 
Seeds,  144  Fed.  605,  75  C.  C.  A.  407,  U  L. 
R.  A.  [N.  S.]  1041;  Klnuear  Mfg.  Co.  v. 
CarUsle,  152  Fed.  933,  82  C.  C.  A.  81). 

Plaintiff  was  employed  to  assist  in  align- 
ing bridge  piles  which  were  held  in  place  by 
timber  caps;  an  iron  bolt  being  driven 
through  each  cap  Into  the  top  of  the  pile. 
Defendant's  foreman  discovered  that  one  of 
the  bents  of  piles  was  too  high,  and  under- 
took to  lower  the  same  by  sawing  Into  the 
bolts,  and  then  by  driving  down  the  caps 
to  the  ends  of  the  piles.  After  plaintiff  had 
sawed  away  the  piles,  the  foreman,  without 
bracing  them,  and  without  notice  to  plain- 
tiff, who  stood  on  a  scaffold  beside  the  s^me, 
directed  plaintiffs  "fellow  servant"  to  strike 
the  cap,  and  when  he  did  so  it  sprang  from 
the  pile  and  struck  and  injured  plaintiff. 
Held,  that  the  act  of  the  foreman  in. adopt- 
ing the  method  he  did  to  lower  the  cap  was 
not  the  act  of  the  plaintiff's  '^fellow  servant" 
Depuy  V.  Chicago,  R.  L  &  P.  R.  Co.,  84  S.  W. 
103,  104,  110  Mo-  App.  110  (citing  Fogarty 
V.  St  Louis  Transfer  Co.,  79  S.  W.  664,  180 
Mo.  490,  1  Ann.  Cas.  136;  Barnicle  v.  (Con- 
nor, 81  N.  W.  452,  110  Iowa,  loc.  dt  240). 

A  mere  foreman,  not  the  head  of  a  sep- 
arate department,  is  a  "fellow  servant"  of 
the  workmen  under  him  or  a  "vice  prlndpal" 
dependent  on  the  nature  of  the  duties  he  is 
discharging  at  the  time  of  the  negligent  act, 
with  which  he  is  charged.  If  he  is  discharg- 
ing one  of  the  absolute  or  personal  duties 
of  the  master,  he  is  a  "vice  principal,"  and 
his  negligence  is  imputable  to  the  master. 
Where  a  bridge  company  sent  a  force  of  men 
under  a  foreman  to  make  repairs  on  a  rail- 
road bridge,  consisting  in  part  of  replacing 
certain  old  parts  with  heavy  steel  girders, 
and  in  doing  this  it  was  necessary  to  con- 
Btmct  on  the  spot  wooden  frames  or  bents  to 
support  the  weight  of  the  girders,  while  they 
were  being  put  in  place,  which  were  made 
by  the  workmen  as  an  incident  to  the  work, 
the  foreman  was  not  a  "vice  principal"  ei- 
ther with  respect  to  the  construction  of  such 
frames  or  their  subsequent  inspection.  Phoe- 
nix Bridge  Co.  v.  Castleberry,  181  Fed.  175, 
179,  180.  65  C.  C.  A.  481. 

Engaged  in  same  particular  work 

A  "fellow  servant"  is  defined  to  be  one 
employed  about  the  same  work  with  the 
servant  injured,  whose  negligence  caused  the 
injury  to  the  servant  complaining.  Krogg 
v.  West  Point  R.  R.,  77  Ga.  202,  214,  4  Am. 
St  Rep.  77  (citing  Hough  v.  Texas  Pac.  R. 
R.,  100  U.  S.  214 ;   Baine  v.  Athens  Foundry, 

75  Ga.  718;    Cooper  v.  Mulllns,  30  Qa.  146, 

76  Am.  Dec.  638). 

An  employer  is  liable  to  an  employ^, 
injured  through  the  negligence  of  another 
employ^    in    the    performance    of    different 
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work  under  their  common  employment.  Tay- 
lor V.  B.  C.  Palmer  &  Co.,  50  South.  522,  523, 
124  La.  531. 

A  servant  engaged  in  the  excavation  of 
a  trench  and  the  foreman  directing  the 
work  are  "fellow  servants"  in  a  common  em- 
ployment. Rocco  V.  F.  A.  Gillespie  Co.,  64 
Atl.  117,  118,  73  N.  J.  Law,  591. 

A  servant  employed  to  operate  in  the 
nighttime  a  particular  machine  was  not  a 
"fellow  servant"  with  others  employed  to 
operate  the  same  machine  in  the  daytime. 
Goshorn  v.  Wheeling  Mold  &  Foundry  Co., 
64  S.  E.  22,  24,  65  W.  Va.  250. 

An  employe  engaged  in  hauling  rock  and 
unloading  it  and  another  whose  duty  it  was 
to  carry  the  rock  after  being  unloaded  to 
the  place  where  used  were  "fellow  servants," 
Martin  v.  Mason-Hoge  Co.  (Ky.)  91  S.  W. 
1146. 

Two  servants  tamping  the  floor  of  a 
furnace,  one  of  them  holding  a  block  of  wood 
on  the  floor,  and  the  other  pounding  it  with 
a  sledge  hammer,  are  "fellow  servants." 
Wilkinson  Co-Operative  Glass  Co.  v.  Dickin- 
son, 73  N.  E.  957,  959,  35  Ind.  App.  230. 

An  employ^  engaged  in  charging  holes 
in  rock  with  dynamite  and  exploding  the 
same  is  a  "fellow  servant"  of  the  employes 
engaged  In  drilling  the  holes  for  the  charges. 
Hooe  V.  Boston  &  N.  St  Ry.  Co.,  72  N.  E. 
341,  342,  187  Mass.  67. 

A  helper  in  a  machine  shop,  engaged 
with  another  helper  in  painting  an  engine, 
and  an  engine  tester,  all  three  of  whom  were 
working  under  the  same  foreman  and  on  the 
same  engine,  were  "fellow  servants."  Mll- 
lett  V.  Puget  Sound  Iron  &  Steel  Works,  79 
Pac.  980,  981,  37  Wash.  438. 

Workmen  engaged  in  the  ordinary  occu- 
pation of  unloading  a  railroad  car  under  the 
direction  of  a  common  overseer  are  "fellow 
servants,"  and  the  master  Is  not  liable  for 
an  injury  to  one  engaged  in  such  occupation 
caused  by  the  negligence  of  a  competent  fel- 
low servant.  Westlake  v.  Murphy,  122  N.  W. 
684,  685,  85  Neb.  45,  19  Ann.  Cas.  149. 

An  engine  wiper  and  roundhouse  hos- 
tler, who  was  temporarily  engaged  with  the 
wiper  in  cleaning  an  engine,  were  "fellow 
servants";  and  for  injuries  to  the  former 
caused  by  the  negligence  of  the  latter,  while 
engaged  in  the  common  work,  there  could  be 
no  recovery  against  the  common  master. 
Cloyd  V.  Galveston,  H.  &  S.  A.  Ry.  Co.,  84  S. 
W.  408,  410,  37  Tex.  Civ.  App.  506. 

A  trackman  and  a  brakeman  in  charge 
of  cars  operated  on  the  track,  though  work- 
ing for  a  common  master,  were  not  engaged 
in  a  common  employment,  and  .were  not 
therefore  fellow  servants.  Hale  v.  Crown 
Columbia  Pulp  &  Paper  Co.,  105  Pac  480, 
482,  56  Wash.  236. 

The  conductor  and  porter  of  a  sleeping 
car  are  fellow  servants  in  so  far  as  their  du- 
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tieii  require  that  they  shall  dnrlng  certain 
night  hours  keep  watch  over  said  car,  one 
serving  during  one  portion  of  the  night  and 
the  other  during  the  remainder  thereof. 
Pullman  Co.  v.  Woodfolk,  121  111.  App.  321, 
327. 

When  any  duty  connected  with  operating 
an  appliance  is  delegated  to  another  by  the 
master,  such  other  becomes  a  "fellow  serv- 
ant" of  all  those  engaged  by  the  master  in 
carrying  on  the  common  enterprise.  Chica- 
go, I.  &  L.  Ry.  Co.  V.  Barker,  83  N.  E.  369, 
371,  169  Ind.  670,  17  L.  R.  A.  (N.  S.)  542,  14 
Ann.  Cas.  375. 

An  employ^  engaged  in  mixing  concrete 
for  a  building  in  process  of  construction  is 
a  "fellow  servant"  of  the  carpenters  and  em- 
ployes engaged  in  sweeping  rubbish  into  the 
basement;  all  being  engaged  in  the  common 
work  of  erecting  the  building,  with  no  one 
having  authority  over  the  other&  Armour 
&  Co.  V.  Dumas,  95  S.  W.  710,  711,  43  Tex. 
Civ.  App.  36. 

The  engineer  and  hostler  in  charge  of  an 
engine  while  being  run  on  an  ash  pit  track 
in  a  railroad  yard,  and  a  servant  employed 
to  wet  down  the  ashes  dumped  into  the  pit 
by  engines  and  thereafter  shoveling  them  in- 
to empty  cars  on  a  siding,  are  "fellow  serv- 
ants." Konoski  V.  Delaware,  L.  &  W.  R. 
Co.,  74  Ati.  616,  517,  77  N.  J.  Law,  645,  26 
L.  R.  A.  (N.  S.)  644. 

In  the  absence  of  a  statute  to  the  con- 
trary, a  master  is  not  liable  to  one  servant 
for  injury  caused  by  the  negligence  of  anoth- 
er servant  in  the  same  common  employment, 
unless  the  negligent  servant  was  the  master's 
representative,  or  the  master  was  negligent 
in  employing  or  retaining  him.  Mcintosh  v. 
Jones,  93  Pac.  557,  560,  36  Mont.  467, 14  L.  R. 
A.  (N.  S.)  938. 

AVTiere  one  who  was  employed  to  remove 
broken  stone  from  a  trench  after  blasting 
was  injured  through  the  carelessness  of  those 
who  did  the  blasting,  it  was  negligence  of  his 
fellow  servants,  for  which  the  master  could 
not  be  liable  at  common  law.  Citrone  v. 
0*Rourke  Engineering  Const.  Co.,  80  N.  B. 
1092,  1094,  188  N.  Y.  339,  19  L.  R.  A.  (N.  S.) 
340. 

A  servant  employed  in  a  glue  factory 
engaged  in  sacking  hair  and  loading  it  on 
wagons  for  shipment,  and  a  servant  engaged 
in  driving  a  wagon  and  in  assisting  in  load- 
ing it,  are  "fellow  servants,"  while  engaged 
in  loading  the  wagon,  since  they  are  engaged 
by  the  same  master  in  the  prosecution  of  the 
same  enterprise  and  common  duty.  McCaf- 
frey V.  Tamm  Bros.  Glue  Co.,  123  S.  W.  944, 
946,  143  Mo.  App.  24. 

An  engine  crew  and  common  laborers  en- 
gaged in  construction  work  are  fellow  serv- 
ants upon  the  principle  that  they  were  ac- 
tually employed  by  the  same  master  and  that 
the  work  of  each  had  for  its  object  the  ac- 
complishment of  a  common  end  sought  to  be 


performed  by  the  united  efforts  of  all.  Chi- 
cago &  E.  I.  R.  Ca  V.  Kimmel,  123  111.  App. 
382,384. 

Where  plaintiff,  a  skilled  machinist  em- 
ployed by  defendant,  was  engaged  in  the 
work  of  chipping  a  casting,  and  held  a  han- 
dled chisel,  while  a  helper  struck  it  with  a 
plainly  defective  sledge  hammer  supplied  by 
the  defendant,  and  a  sliver  of  ste^  broke 
from  the  head  of  the  sledge,  flew  into  plain- 
tilTs  eye,  and  destroyed  his  vision,  under  all 
the  circumstances  of  the  case  stated  at 
length  in  the  opinion,  it  was  held  that  plain- 
tiff and  the  helper  were  not  "fellow  serv- 
ants." Missouri,  K.  &  T.  Ry.  Co.  v.  Quinlan, 
93  Pac.  632,  686,  77  Kan.  126. 

A  member  of  a  pile-driving  crew,  engag- 
ed in  driving  piling  for  the  erection  of  false- 
work essential  to  the  reconstruction  of  a 
bridge,  is  a  "fellow  servant"  with  a  machin- 
ist employed  by  the  same  master  to  repair 
stationary  engines  located  in  the  midst  of  the 
work  upon  barges,  upon  the  bridge,  and  upon 
the  falsework,  and  used  for  hoisting  mate- 
rial and  driving  piling  in  the  progress  of  the 
general  enterprise  of  building  the  falsework. 
Atchison  &  E.  Bridge  Co.  v.  Miller,  80  Pac. 
18,  29,  71  Kan.  13,  1  L.  R.  A.  (N.  S.)  682. 

Where  plaintiff's  intestate,  a  black- 
smith*9  helper  in  a  machine  shop,  was  killed 
by  the  explosion  of  a  piston  head  while  it 
was  being  heated  by  H.,  who  was  employed 
at  a  forge  adjoining  that  at  which  plaintiff's 
intestate  worked,  H.,  not  having  been  intrust- 
ed by  defendant  with  any  duty  with  regard 
to  other  employes,  was  deceased's  "fellow 
servant,"  for  whose  negligence  defendant 
was  not  liable.  Duff  v.  Willamette  Iron  & 
Steel  Works,  78  Pac.  363,  364,  45  Or.  479. 

Sayles'  Ann.  Civ.  St  1897,  art.  4560h,  de- 
fines "fellow  servants"  as  follows:  "All  per* 
sons  who  are  engaged  in  the  common  service 
of  the  person,  receiver  or  corporation  con« 
trolling  or  operating  a  railroad  or  street  rail- 
way and  who  while  so  employed  are  in  the 
same  grade  of  employment  and  are  doing  the 
same  character  of  work  or  service  and  are 
working  together  at  the  same  time  and  place 
and  at  the  same  piece  of  work  and  to  a  com- 
mon puri>ose,  are  'fellow  servants'  with  each 
other."  Within  such  statute,  one  employed 
by  a  lumber  company  to  cut  and  scale  tim- 
ber was  not  a  fellow  servant  to  employ^ 
operating  a  logging  train.  Keystone  Mills 
Co.  V.  Chambers  (Tex.)  118  S.  W.  178. 

If  two  coservants  are  associated  togeth- 
er in  the  same  service,  and  neither  is  under 
the  control  or  direction  of  the  other,  they  are 
fellow  servants,  and  one  cannot  recover  dam- 
ages from  the  employer  caused  solely  by  the 
negligence  of  the  other.  A  woman  of  ma- 
ture age  was  employed  as  housekeeper  in 
general  charge  of  the  housework,  and  was 
injured  by  an  accident  caused  by  the  negli- 
gence of  the  14  year  old  son  of  her  employer, 
who  was  also  performing  ordinary  house- 
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hold  services,  in  the  absence  of  Ills  father, 
bat  pursuant  to  the  father's  general  direc- 
tions to  perform  such  service.  Held«  that 
the  woman  and  the  boy  were  fellow  serv- 
ants, and  that  she  could  not  recover  from  the 
employer  for  her  injuries.  Waxham  v.  Fink, 
125  N.  W.  145,  148,  86  Neb.  180,  28  L.  R.  A. 
(N.  S.)  367,  21  Ann.  Cas.  301. 

To  render  employ^  fellow  servants,  it 
is  not  necessary  that  they  should  be  engaged 
in  the  same  particular  work ;  but  it  is  suffi- 
cient If  they  are  in  the  employment  of  the 
same  master,  engaged  in  the  same  common 
enterprise,  and  are  both  employed  to  perform 
duties  intended  to  accomplish  the  same  gen- 
eral purpose,  where  such  duties  are  not  pecul* 
iar  to  the  master  as  such.  Steams  &  Cul- 
ver Lumber  Co.  v.  Fowler,  60  South.  680, 
683,  58  Fla.  362. 

A  "fellow  servant"  is  not  necessarily  one 
engaged  in  the  same  particular  work,  nor  be* 
longing  to  the  same  grade  or  rank,  as  the 
servant  Injured ;  but  it  Is  sufficient  if  both 
are  employed  by  the  same  master  under  the 
same  control  and  performing  the  duties  and 
services  for  the  same  general  purpose.  A 
servant  whose  business  it  is  to  letter  monu- 
ments is  not  a  fellow  servant  of  cranemen 
whose  duty  it  Is  to  place  monuments  in  a  po- 
sition for  lettering,  although  the  cranemen 
are  called  upon  by  the  letterers  to  place  the 
monuments  for  them,  in  the  performance  of 
which  duty  they  are  sometimes  assisted  by 
the  letterers;  such  work,  however*  not  being 
a  part  of  their  duty.  Halwas  v,  American 
Granite  Co.,  123  N.  W.  780,  703, 141  Wis.  127. 

The  term  "fellow  servants"  in  omneetlon 
with  evidence  in  an  action  for  injuries  to  a 
switchman,  whUe  uncoupling  cars,  through 
the  negligence  of  fellow  servants,  another 
switchman  and  the  engineer,  implies  that 
each  of  them  was  engaged  with  the  injured 
switchman  in  the  conmion  purpose  of  cou- 
pling and  uncoupling  cars ;  the  other  switch- 
man in  giving  signals  in  furtherance  of  the 
work,  and  the  engineer  in  operating  the  en- 
0ne.  Southern  Pac.  Co.  v.  Allen,  106  S.  W. 
441,  447,  48  Tex.  Civ.  App.  66. 

Whether  a  duty  to  be  performed  is  that 
of  a  fellow  servant  or  of  the  master  does  not 
depend  so  much  on  the  relative  situations  of 
the  servants  as  upon  the  nature  of  the  duty, 
and  the  fact  that  all  are  engaged  in  a  com- 
mon enterprise  does  not  necessarily  render 
their  several  employments  those  of  fellow 
{^rvants,  neither  does  the  circumstance  that 
they  are  engaged  in  different  lines  of  duty 
alone  warrant  the  opposite  ^  conclusion. 
Stprfcher  v.  Davenport  Brick  &  Tile  Co. 
(Iowa)  124  N.  W.  327,  329. 

One  who,  at  the  Ume  of  the  accident, 
was  engaged  in  the  particular  business  of 
converting  iron  into  steel,  is  not  the  fellow 
Eiervant  of  a  coemploy^,  who  at  such  time 
was  engaged  in  cleaning  and  cariij^'for  cer- 


tain tools  used  in  such  occupation  (If  such 
coemployte  were  not  brought  into  habitual 
consociation),  inasmuch  as  such  relationship 
did  not  constitute  a  direct  co-operation  in 
a  particular  business  in  the  same  line  of  em- 
ployment Illinois  Steel  Co.  v.  Ziemkowski, 
123  111.  App.  285,  294. 

Within  the  rule  that  those  persons  are 
"fellow  servants"  who  work  together  at  the 
same  time  and  place  to  a  common  purpose, 
one  who  was  in  charge  of  engines  as  hostler, 
whose  duty  it  was  to  receive  incoming  loco- 
motives and  carry  them  to  the  roundhouse 
and  take  out-going  locomotives  from  the 
roundhouse  and  deliver  them  to  the  engi- 
neers, and  a  car  repairer,  who  at  the  time 
injuries  were  inflicted  was  on  a  car  under 
orders  to  proceed  to  assist  in  repairing  dam* 
ages  caused  by  a  wreck,  were  not  "fellow 
servants."  San  Antonio  &  A.  P.  By.  Co.  y. 
KeUer,  82  S.  W.  847,  848,  11  Tex.  av.  App. 
669. 

Where  defendant,  through  Its  proper 
servants,  was  attempting  to  repair  a  feed 
pipe  in  its  ore  reduction  plant,  and  had  pro- 
vided abundant  means  of  support  therefor, 
and  appliances  convenient  at  hand  for  hold- 
ing th^  lower  section  of  the  pipe  In  place, 
but  during  the  progress  of  the  repairs  the 
lower  section  of  the  pipe  was  either  pushed 
by  one  of  the  other  employes  or  fell  out  of 
place  and  struck  plaintiff,  an  employ^,  caus- 
ing the  injuries  complained  of,  the  negli- 
gence, if  any,  by  which  the  pipe  was  caused 
to  fall,  was  that  of  plalntUf's  "fellow  serv- 
ants," for  which  the  defendant  was  not  lia- 
ble. Colorado-Philadelphia  Reduction  Co.  v. 
Freta,  83  Pac.  631,  632,  34  Colo.  472. 

Defendant  operated  a  steam  log  skldder, 
consisting  of  a  flat  car,  on. each  end  of  which 
were  disconnected  engines  operating  separate 
skidding  cables.  Plaintiff,,  who  was  employ- 
ed as  a  decker  in  the  crew  attached  to  one 
of  the  cables,  was  injured  by  being  struck 
by  a  log  negligently  moved  by  the  order  of 
the  decker,  connected  with  the  other  cable. 
Held,  that  plaintiff  and  such  other  decker 
were  not  engaged  at  the  same  piece  of  work 
at  the  time  of  the  injury  and,  were  there- 
fore not  "fellow  servants"  within  Sayles' 
Ann.  Civ.  St.  1897,  art  4560h.  Hampton  v. 
Woolsey  (Tex.)  139  S.  W.  888,  891. 

Where  a  railroad  bridge  gang,  in  repair* 
ing  a  depot  platform,  divided  into  two  squads 
to  remove  cotton  bales  from  a  portion  of  the 
platform  to  another  part  on  which  the  re- 
pairs had  been  made,  and  during  the  remov- 
al all  the  men  worked  together,  and  plain- 
tiff, while  rolling  a  bale,  was  injured  by  an- 
other squad  rolling  another  bale  on  him  from 
the  rear,  they  were  engaged  in  the  "same 
piece  of  work,"  and  were  fellow  servants, 
within  Sayles*  Rev.  Civ.  St  art.  4560h,  defin- 
ing the  same.  International  &  G.  N.  R.  Co.  v. 
sail,  101  S.  W.  442,  444,  100  Tex.  499. 
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Decedent,  a  member  of  a  car  repairing 
crew,  under  the  Immediate  direction  of  a 
foreman,  was  Ulled  by  tbe  fall  of  a  car. 
After  the  car  had  been  jacl^ed  np  and  block- 
ed, the  foreman  ordered  It  to  be  raised  high- 
er, and,  without  putting  any  further  blocks 
under  the  car,  directed  decedent  to  get  under 
it  and  perform  the  work,  after  which  the 
end  of  the  car,  resting  only  on  the  Jacks, 
slued,  and  fell  to  the  ground.  Held,  that  de- 
cedent and  the  foreman  were  fellow  serv- 
ants, and  that  defendant  was  not  responsible 
for  the  foreman's  negligence  unless  It  was 
at  fault  in  retaining  him  with  knowledge  of 
his  Incompetency.  McClure  v.  Detroit  South- 
em  R.  Co.,  109  N.  W.  847,  848,  146  Mich.  457. 

Plaintiffs'  intestates,  their  foremen,  and 
defendant's  roadmaster  were  all  engaged  in 
removing  debris  from  defendant's  track, 
caused  by  a  landslide  into  a  cat  During  the 
afternoon  one  of  the  section  foremen  had 
been  warned  that  the  adjoining  mountain  side 
was  dangerous,  and  in  the  evening  the  road"- 
master  stated,  in  the  hearing  of  those  pres- 
ent, that  he  had  examined  the  mountain  side 
before  dark  and  that  it  was  all  right  There- 
after several  of  the  employes  were  killed  by 
a  rock  which  rolled  down  the  side  of  the 
mountain  during  the  night  Held,  that  all 
engaged  in  the  work  were  fellow  servants. 
Maloney  v.  Florence  &  Cripple  Creek  R.  Co., 
89  Pac.  649,  651,  39  Colo.  384,  19  L.  R.  A. 
(N.  S.)  348,  121  Am.  St  Rep.  180,  12  Ann. 
Cas.  621. 

EqnAllty  of  autkoritj 

Servants  not  in  the  same  grades  of  em- 
ployment are  not  "fellow  servants."  El  Paso 
&  S.  W.  Ry.  Co.  V.  Kelly  (Tex.)  83  S.  W. 
865,  861. 

Under  Comp.  Laws  1907,  f  1848,  provid- 
ing that  all  employ^  of  a  common  master, 
engaged  in  the  same  grade  of  service  and 
working  together  at  the  same  time  and  place 
and  to  a  common  purpose,  are  "fellow  serv- 
ants," neither  a  section  foreman  and  those 
working  under  him  on  the  tracks,  nor  a  tel- 
egraph operator,  are  "fellow  servants"  of 
an  engineer.  Neesley  v.  Southern  Pac.  Co., 
99  Pac.  1067,  1069,  35  Utah,  259. 

Under  the  employers'  liability  statute, 
making  railroads  liable  for  damages  for  per- 
sonal injuries  suffered  by  employes  while  in 
their  service  in  certain  cases,  where  the  in- 
jured employ^  is  in  the  exercise  of  due  care,  a 
liability  may  arise  for  an  injury  to  the  con- 
ductor of  a  railroad  train  through  the  negli- 
gence of  the  engineer  of  the  train,  notwith- 
standing a  rule  of  the  road  makes  the  con- 
ductor in  some  respects  the  superior  servant. 
Pittsburgh,  C,  C.  &  St.  L.  Ry.  Co.  v.  Collins, 
80  N.  E.  415,  420,  168  Ind.  467. 

Where  the  conductor  of  a  freight  train, 
who  had  business  elsewhere,  gave  the  switch 
list  to  the  rear  brakeman,  who,  in  co-opera- 
tion with  the  head  brakeman,  proceeded  to 


select  certain  cars  in  the  yard  and  put  them 
into  the  train,  the  rear  brakeman,  taking 
the  lead  in  the  switching  operations  and  in 
the  selection  of  the  cars  and  giving  signals, 
in  which  connection  it  was  his  duty  to  cut 
off  the  cars  and  adjust  switches,  while  it 
was  the  duty  of  the  head  brakeman  to  ride 
the  cars  when  kicked  or  moved,  and  to  set 
the  brakes  and  stop  them  at  the  proper  plac- 
es, the  two  employes  were  "fellow  brake- 
men,"  each  with  his  own  duties  to  perform, 
and  the  rear  brakeman  did  not  represent 
the  company  nor  stand  in  such  relation  as 
to  make  him  the  superior  of  the  head  brake- 
man.  Higgins  V.  Atchison,  T.  &  S.  F.  Ry. 
Co.,  79  Pac.  679,  680,  70  Kan.  814. 

Although  the  rules  of  a  railroad  com- 
pany direct  that  the  enginemen  must  show 
their  orders  to  the  firemen,  who  are  required 
to  read  them,  and  that  after  reading  them 
they  must  keep  such  orders  in  mind,  and, 
should  there  be  occasion  to  do  so,  must  re- 
mind the  enginemen  of  them,  a  fireman  oould 
not  be  held  guilty  of  contributory  negli- 
gence preduding  recovery  for  his  death  cann- 
ed by  a  collision  by  reason  of  the  disobedi- 
ence by  the  conductor  and  engineer  of  a 
train  dispatcher's  order,  in  the  absence  of 
a  showing  that  such  order  was  shown  to  the 
fireman,  since  he  was  an  Inferior  employ^, 
whose  duty  it  was  to  remain  on  the  engine 
and  obey  the  orders  of  the  engineer,  in  the 
absence  of  knowledge  on  his  part  of  the  con- 
tents of  such  train  dispatcher's  order.  Sin- 
clair's Adm'r  v.  Hlinois  Cent  R.  Co.  (Ky.) 
100  S.  W.  236,  238. 

Exeroise  of  auuitov'a  diitiea 

A  fellow  servant  is  one  to  whom  the 
master  has  not  intrusted  the  performance 
of  some  nonassignable  duty.  Anderson  v. 
Pittsburg  Coal  Co.,  122  N.  W.'794,  796,  108 
Minn.  455,  26  L.  R.  A.  (N.  S.)  624. 

Only  those  servants  who  are  engaged  in 
common  employment,  who  are  not  discharg- 
ing any  of  the  duties  of  the  master,  are 
"fellow  servants."  Gadsden  v.  Catawba  Pow- 
er Co.,  61  S.  E.  960,  963,  80  S.  C.  239. 

The  question  whether  a  certain  servant 
was  the  "fellow  servant'*  of  another  does 
not  depend  on  the  former's  right  to  hire  or 
discharge  the  latter,  but  on  whether  the 
former  was  intrusted  by  the  master  with 
the  discharge  of  duties  owing  by  him.  Clies- 
son  V.  Walker,  60  S.  E.  422,  423,  146  N.  C. 
511. 

In  the  absence  of  some  statute  defining 
fellow  servant,  the  test  to  be  applied  is 
whether  the  ^negligent  act,  which  caused  the 
injury,  was  a  breach  of  a  positive  duty  ow- 
ing by  the  master  to  his  servant,  in  w^hich 
case  the  person  performing  the  act  is  a  vice 
principal,  and  not  a  fellow  servant  Morri- 
son V.  San  Pedro,  L.  A.  &  S.  L.  R.  Co.,  88 
Pac.  998,  1002,  32  Utah,  85  (quoting  and 
adopting*  definition  in  Merrill  y.  Oregon  Short 
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Line  B.  Oo^  81  Pac.  86,  29  Utah,  264,  110 
Am.   St.  Bep.  605). 

In  determining  who  are  *'fellow  serv- 
ants,** the  usual  test  is  not  whether  one  has 
the  power  to  direct  the  services  of  the  other 
but  lies  in  the  nature  of  the  acts  done  by  the 
offending  servant,  whether  such  offending 
servant  was  in  the  performance  of  some 
daty  which  the  master  had  intrusted  to  him 
and  which  the  master  owed  to  the  Injured 
servant.  James  v.  Fountain  Inn  Mfg.  Co., 
61  S.  E.  391,  392,  80  S.  C.  232  (ciUng  Brab- 
ham V.  American  Telephone  &  Telegraph  Co., 
50  S.  B.  716,  71  S.  C.  56;  Tucker  v.  Buffalo 
Cotton  Mills,  57  S.  E.  626,  76  S.  0.  549,  121 
Am.   St.  Rep.  957). 

Agents  who  were  charged  with  the  busi« 
ness  of  supplying  the  necessary  machinery 
cannot  be  regarded  as  "fellow  servants." 
Lininger  v.  Westinghouse  Air  Brake  Co.,  59 
Atl.  430,  431,  210  Pa.  62  (quoting  Pennsyl- 
vania &  N.  T.  Canal  &  R.  Co.  v.  Mason,  109 
Pa.  296,  58  Am.  Bep.  722). 

A  Toadmaster  of  a  railroad,  in  dlscharg' 
Ing  liis  duty  of  seeing  that  a  portion  of  the 
tracks  were  clear  of  clinkers,  was  not  a 
^'fellow  servant"  with  a  brakeman.  Mlch 
souri,  K.  &  T.  B.  Co.  of  Texas  v.  Keefe,  84 
8.  W.  679,  682,  87  Tex.  Civ.  App.  588. 

A  roadmaster  of  a  railroad,  in  discharg- 
lag  his  duty  of  seeing  that  a  portion  of  the 
track  was  in  good  and  safe  condition,  was 
not  a  ''fellow  servant'*  with  a  locomotive 
fireman.  Chicago,  B.  I.  &  P.  B.  Co.  v.  Birk, 
90  S.  W.  758,  754,  44  Tex.  Civ.  App.  615. 

The  negligence  of  a  superintendent  in 
fiiiling  to  inspect  a  way  used  by  employes 
in  their  work  was  the  negligence  of  the  mas- 
ter. Klrby  v.  Montgomery  Bros.  &  Co.,  90  N. 
B.  52,  197  N.  Y.  27. 

An  employ^,  regardless  of  rank  or  title, 
who  performs  with  the  master's  consent  a 
nondelegable  duty,  is  not  a  fellow  servant  of 
the  laborers  who  do  the  work.  McDuffle  v. 
Ocean  S.  S.  Co.,  62  S.  E.  1008,  1009,  6  Ga. 
App.  125. 

The  foreman  is  not  the  fellow  servant  of 
a  switching  crew  in  the  performance  of  duties 
peculiar  to  his  position,  but  is  presumptively 
the  representative  of  the  master.  Berglund 
V.  IlUnois  Cent.  R.  CO.,  123  N.  W.  928,  929, 109 
Minn.  317. 

A  distinct  and  independent  employ^,  to 
whom  is  delegated  the  duty  to  disconnect 
and  make  safe  the  wires  on  which  others 
most  work,  is  a  "vice  principal"  and  not  a 
''fellow  servant"  with  the  lineuien  and  other 
like  workmen.  Massy  v.  Milwaukee  Clectric 
By.  &  Ught  Co.,  126  N.  W.  544,  546, 143  Wis, 
220,  40  L.  B.  A.  (N.  S.)  814,  139  Am.  St  Rep. 
1096. 

An  employ^,  to  whom  the  master  leaves 
the  teguladon  of  matters  which  ought  to  be 
provided  for  by  specific  rules,  will  be  regard- 


ed as  the  master's  representative,  and  not  a 
fellow  servant  of  those  who  do  the  work. 
McDuflie  V.  Ocean  S.  S.  Co.,  eQ  S.  E.  1008, 
1009,  5  Qa.  App.  125. 

Where  the  custom  of  giving  a  warning 
by  the  foreman  is  proven,  it  is  embraced  in 
the  duty  owed  by  the  master  to  the  servants, 
and  for  the  failure  of  the  foreman  to  proper- 
ly discharge  that  duty  the  master  is  respon- 
sible. Germanus  v.  Lehigh  Valley  R.  Co.,  67 
Atl.  79,  80,  74  N.  J.  Law,  662  (dttng  BelMUe 
Stone  Co.  V.  Mooney,  39  Atl.  764,  61  N.  J. 
Law,  253,  39  L.  B.  A.  834). 

A  foreman  of  a  crew  in  which  a  servant 
is  working  is  not  his  fellow  servant,  but  a 
vice  principal  of  the  master,  in  respect  to 
informing  the  servant  of  dangers  attendant 
upon  the  place  where  the  foreman  directs 
the  servant  to  work.  Hume  v.  Ft.  HaUfax 
Power  Co.,  75  Atl.  300,  303,  106  Me.  78,  138 
Am.  St  Rep.  332. 

Instructions  which  an  employ^  receives 
from  a  co-employ6,  to  whom  the  duty  of  giv- 
ing instructions  has  been  delegated  by  the 
master,  are  the  instructions  of  the  master, 
and  negligence  In  the  giving  of  the  instruc- 
tions is  the  negligence  of  the  master.  More- 
na  V.  Winston,  80  N.  B.  473,  474,  194  Mass. 
378. 

A  mine  boss  discharging  the  duty  of  the 
employer  In  furnishing  to  an  employ^  engag- 
ed in  mining  ore  as  a  common  laborer  a  rea- 
sonaMy  safe  place  in  wliich  to  work  is  a 
vice  principal,  and  not  a  fellow  servant  of  the 
employ^.  Low  Moor  Iron  Co.  v.  La  Bianca's 
Adm'r,  55  S.  EX  532,  535,  106  Ya.  83,  9  Ann. 
Cas.  1177. 

A  mining  boss,  employed  to  inspect  the 
safety  of  the  mine,  as  required  by  Bums' 
Ann.  St  1901,  §  7479,  in  the  performance  of 
his  duty  to  see  that  the  mine  is  safe,  is  the 
vice  principal  and  not  the  "fellow  servant*' 
of  a  miner  injured  by  the  negligence  of  the 
boss.  Antioch  Coal  Co.  v.  Bockey,  82  N.  E. 
76,  78,  169  Ind.  247. 

A  car  inspector  is  the  master's  alter  ego, 
and  his  failure  to  exercise  ordinary  care  in 
Inspecting  and  examining  instrumentalities 
furnished  by  him  to  his  servants  with  which 
to  do  their  work  is  negligence  of  the  master, 
and  not  the  negligence  of  a  "fellow  servant" 
El  Paso  &  S.  W.  B.  Co.  v.  Vizard,  88  S.  W. 
457,  460,  39  Tex.  Civ.  App.  534. 

It  being  defendant's  duty  to  see  that  its 
cars  were  properly  Inspected  for  the  safety  of 
its  employes,  if  it  delegated  this  duty  to  one 
of  Its  employes,  such  employ^  iu  making  the 
Inspection  would  be  a  vice  principal,  and 
not  a  fellow  servant  Missouri,  K.  &  T.  By. 
Co.  of  Texas  v.  Blachley,  109  S.  W.  995,  999, 
50  Tex.  Civ.  App.  141. 

Where  the  superintendent  of  an  electric 
railway  company  takes  out  a  car  to  test  It, 
acting  as  a  motorman,  he  is  not  a  fellow  serv- 
ant of  a  motorman  injured  by  the  negligence 
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of  the  superintendent  while  80  operating  the 
car.  Latsha  v.  2Shamokin  &  B.  Electric  By. 
Co.,  70  AU.  1002, 1004,  222  Pa.  201. 

Under  the  law  of  Virginia,  the  maintain- 
ing of  a  safe  roadbed  by  a  railway  company 
is  a  duty,  in  the  performance  of  which  a 
servant  is  a  vice  principal  for  whose  neglect, 
resulting  in  the  Injury  of  another  servant, 
the  company  is  responsible,  and  not  a  ^'fellow 
servant"  Louisville  &  N.  R  O.  v.  Pointer's 
Adm'r,  69  S.  W.  1108,  U13,  IIS  Ky.  952. 

Where  the  duty  of  a  stone  company  to 
keep  its  quarry  in  a  reasonably  safe  condition 
devolved  upon  Its  foreman,  whose  duty  it  was 
to  inspect  the  quarry,  in  the  discharge  of 
such  duty  such  foreman  was  not  the  fellow 
servant  of  workmen  in  the  quarry.  Black's 
Adm'r  V.  Virginia  Portland  Cement  Co.,  65 
S.  E.  587,  591,  106  Va.  121. 

Where  a  servant  in  charge  of  a  straw 
chopper,  superintending  the  work,  puts  an- 
other  servant  to  work  thereon,  such  super- 
intending servant  is  not  a  fellow  servant  of 
the  other,  but  a  vice  principal  of  the  master 
as  to  the  duty  of  giving  instructions.  Wy- 
man  v.  Berry,  75  AtL  128,  127,  106  Me.  48, 
20  Ann.  Cas.  489. 

Under  the  laws  of  Pennsylranla,  a  flag- 
man employed  at  a  place  where  the  track 
was  obstructed  to  give  warning  to  approach- 
ing trains,  the  place  being  a  crossing  of  the 
raUroad  by  a  highway  at  grade,  was  not  a 
fellow  servant  of  a  fireman  on  the  engine. 
Ferguson  v.  Caitral  B.  Co.,  67  Atl.  602,  604, 
74  N.  J.  Law,  691. 

Servants  to  whom  a  master  delegates  the 
duty  to  use  reasonable  care  to  furnish  other 
servants  with  a  safe  place  to  work,  and  to  see 
that  roles  and  regulations  regarding  care  and 
condition  of  appliances  are  complied  with, 
are  **vice  principals,"  and  not  "fellow  serv- 
ants." Girard  v.  Grosvenordale  Co.,  73  AtL 
747,  750,  82  Conn.  271. 

Employ^  charged  with  the  duty  of  keep- 
ing a  place  to  work  and  madiinery  in  a  safe 
condition,  and  of  Inspecting  the  same,  are 
"vice  principals"  of  the  employer,  regardless 
of  their  rank.  Neither  a  roundhouse  inspec- 
tor, charged  with  the  duty  of  inspecting  the 
pilot  of  an  engine,  nor  a  section  foreman 
and  his  men,  required  to  keep  the  track  In 
safe  condition,  are  "fellow  servants"  of  a 
brakeman.  Missouri,  K.  ft  T.  By.  Co.  v.  Wise 
(Tex.)  106  S.  W.  465,  468. 

A  machinist,  employed  by  the  master  to 
repair  an  elevator  cable,  was  the  representa- 
tive of  the  master  as  to  his  duty  to  use  rea- 
sonable care  to  provide  the  elevator  operator 
with  a  reasonably  safe  place  in  which  to  work 
and  reasonably  safe  appliances.  Haynle  v. 
Hammond  Packing  Co.,  103  S.  W.  581,  582, 
126  Mo.  App.  88. 

An  employ^,  while  engaged  In  assisting 
the  foreman  or  superintendent  in  making  an 
inspection  after  a  blast  of  dynamite  for  the 


purpose  of  asoeztaining  whether  any  part  of 
the  charge  had  failed  to  explode,  is  perform- 
ing a  part  of  the  master's  duty,  and  is  not  a 
"fellow  servant"  of  those  engaged  in  drilling 
holes  for  the  charge  and  removing  the  rock 
after  the  blast.  Hooe  v.  Boston  ft  N.  St  Ry. 
Co.,  72  N.  E.  341,  342, 187  Mass.  67. 

Under  Labor  Law  (Laws  1897,  p.  480,  c 
415,  I  81),  providing  that  all  machinery  shall 
be  properly  guarded,  and  that  when  guards 
are  taken  off  to  make  repairs  they  shall  be 
promptly  replaced,  where  the  foreman  of  a 
printing  shop  took  a  guard  rail  off  a  press, 
and  failed  to  replace  it,  whereby  a  press  feed- 
er was  injured,  the  negligence  of  the  foreman 
was  that  of  the  master,  and  not  that  of  a 
"fellow  servant."  Plnsdorf  v.  B.  L.  Kellogg 
ft  Co.,  95  N.  Y.  Supp.  617,  620,  108  App.  Dlv. 
209. 

Where  defendant  directed  its  superin- 
tendent to  obtain  and  set  up  a  pile  driver  for 
use  on  the  succeeding  day,  the  negUgence  of 
the  superintendent  in  failing  to  properly  stay 
the  pile  driver,  which  resulted  in  an  injury  to 
a  servant  while  working  on  the  same,  was  the 
negligence  of  a  vice  principal,  and  not  of  a 
fellow  servant.  Wilder  v.  Great  Western 
Cereal  Co.,  109  N.  W.  789,  792,  134  Iowa,  451. 

A  railroad  fireman,  emiployed  in  remov- 
ing snow  from  the  track,  was  killed  by  a  de- 
railment of  the  locomotive  in>  consequence  of 
the  existence  of  ice  as  high  as  the  top  of  the 
rails.  The  Ice  was  visible  to  the  track  walk- 
er, and  he  did  not  point  out  the  particular 
places  at  whidi  the  patches  of  Ice  were  found. 
Held  that,  as  the  duty  of  the  track  walker 
to  point  out  the  ice  to  be  removed  was  a 
detail  of  work,  the  track  walker  and  the 
fireman  were  ''fellow  servants,"  relieving  the 
railroad  from  liability.  Neagle  v.  Syracuse, 
B.  ft  N.  Y.  R.  Co.,  77  N.  E.  1064r-1066,  185  N. 
Y.  270,  25  L.  R.  A.  (N.  S.)  321. 

If  a  master  invests  a  person  with  author- 
ity to  employ  and  discharge  employ^  in  one 
department  of  its  business,  and  intrusts  such 
person  with  the  supervision  and  care  of  mak- 
ing necessary  repairs  and  caring  for  the  ma- 
chinery used  in  its  mill,  such  person,  while 
engaged  in  performing  these  duties,  is  a  rep- 
resentative of  the  master,  and  not  a  *f  ellow 
servant"  Allen  v.  Standard  Box  &  Lumber 
Co.,  96  Pac.  1109, 1111,  53  Or.  10. 

A  shift  boss  and  powderman,  who  had 
charge  of  blasting  and  drilling  in  connection 
with  railroad  construction  work,  and  who 
used  dynamite  which  required  skill  and  great 
care,  were  not  the  "fellow  servants"  of  a 
common  laborer  engaged  in  shoveling  earth 
into  cars  in  the  cut  which  was  being  con- 
structed, and  who  had  no  means  of  knowing 
what  they  were  doing,  and  no  means  of 
guarding  against  their  acts,  but  were  "vice 
principals,"  and  were  bound  to  notify  labor- 
ers in  places  made  dangerous  by  their  work. 
Ongaro  v.  Twohy,  94  Pac.  916,  917,  49  Wash. 
93. 
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Where  the  foreman  of  a  powder  gang 
In  a  rock  qnarry  directed  plaintiff  to  strike 
the  drill  while  it  was  being  held  by  such 
foreman  in  a  hole,  without  removing  the 
blast,  with  reference  to  the  duty  to  warn 
plaintiff  of  the  dangers  attending  the  work 
he  was  called  to  perform,  the  foreman  was  a 
vice  principal,  and  not  plaintiff's  fellow  serv- 
ant Burrows  v.  Ozark  White  Lime  Co.,  101 
S.  W.  744,  82  Ark.  343. 

Negligence  of  a  master  in  failing  to  pro- 
vide safe  tools,  machinery,  and  appliances 
to  work  with  or  a  safe  place  to  work  in, 
safe  materials  to  work  on,  and  compMent 
fellow  servants  and  proper  regulations  for 
the  work,  wiU  render  the  master  liable  with- 
out regard  to  the  standing  or  authority  of 
the  employ^  through  whose  direct  fault  the 
injury  is  occasioned.  E.  Van  Winkle  Gin  & 
Machine  Co.  v.  Brooks,  116  Pac.  908,  910,  29 
OkL  351. 

Where  the  foreman  of  the  mechanical 
department  of  a  cotton  mill  in  making  re- 
pairs worked  under  the  orders  of  the  super- 
intendent and  left  unguarded  a  hole  in  the 
floor  of  the  dyeroom,  into  which  the  boss 
dyer  fell  and  was  injured,  the  foreman  and 
superintendent  represented  the  master  in  do- 
ing the  work,  and  the  master  could  not  de- 
feat a  recovery  on  the  ground  that  the  boss 
dyer  and  the  fpreman  and  superintendent 
were  fellow  servants.  Shives  v.  Eno  Cotton 
Mills,  66  S.  E.  141,  143,  151  N,  0.  290. 

Plaintiff,  employed  to  drill  pop  holes 
in  a  stone  quarry,  injured  by  the  discharge 
of  an  unshot  battery  hole,  was  not  the  fel- 
low servant  of  the  employ^  charged  with  the 
duty  of  discovering  unexploded  charges  and 
warning  other  workmen  of  their  locality,  it 
being  a  duty  which  the  master  was  bound  to 
fulfill,  and  failure  to  do  so  constituted  ac- 
tionable negligence  on  his  part.  Harper  v. 
Tola  Portland  Cement  Co.,  93  Pac.  179, 180,  76 
Kan.  612. 

Where  defendant's  carpenter  shop  was 
strictly  a  part  of  its  molding  department,  in 
which  plaintiff  was  employed,  and  the  fore- 
man of  the  carpenter  shop  was  under  con- 
trol and  direction  of  the  foreman  of  the 
molding  department,  and  it  was  essential 
that  the  molding  flasks  be  put  together  by 
the  carpenter  in  the  molding  department  for 
use  by  the  iron  molders,  who  were  required 
to  prepare  the  molds  the  foreman  of  the  car- 
penter shop  was  a  "fellow  servant"  of  a 
molder.  Leishman  v.  Union  Iron  Works,  83 
Pac.  30,  34,  148  Cal.  274,  3  L.  Rv  A.  (N.  S.) 
500,  113  Am.  St  Rep.  243. 

The  duty  of  an  engineer  in  a  sawmill  to 
warn  employes  by  sounding  the  whistle  be- 
fore starting  the  machinery  in  motion  was 
that  of  a  vice  principal  and  not  that  of  a  fel- 
low servant,  and  the  master  is  liable  for  fail- 
ure to  perform  the  dnty.  Comrade  v.  At- 
las Lumber  &  Shingle  Co.,  87  Pac.  517,  619, 


44  Wash.  470  (citing  McDonough  v.  Great 
Northern  Ry.  Co.,  46  Pac.  334,  15  Wash.  244; 
O'Brien  v.  Page  Lumber  Co.,  39  Wash.  537, 
82  Pac.  114;  Dossett  v.  St.  Paul  &  Tacoma 
Lumber  Co.,  82  Pac.  273,  40  Wash.  276). 

Where  an  employ^,  engaged  in  the  op- 
eration of  a  steam  shovel  used  in  removing 
a  bank  of  earth,  was  injured  by  the  falling 
of  an  overhanging  ledge,  and  the  master  had 
furnished  a  competent  foreman  and  suitable 
appliances  with  which  to  work,  excepting  ex* 
plosives,  if  the  injury  was  attributable  to 
the  omission  of  the  foreman  to  make  use 
of  the  tools  at  hand  or  procure  other  appli- 
ances to  break  away  the  ledge,  the  negli- 
gence was  that  of  a  fellow  servant  Russell 
V.  Lehigh  VaUey  R.  Co.,  81  N.  B.  122,  123, 
188  N.  Y.  344,  19  L.  R.  A.  (N.  S.)  344. 

The  direction  of  a  foreman,  who  had 
power  to  stop  machinery,  that  it  be  stopped, 
or  the  failure  to  so  direct,  while  a  condition 
of  the  machinery  was  being  remedied  which 
necessitated  the  loosening  of  a  belt  running 
from  the  main  shaft  to  a  countershaft,  which 
had  become  wound  around  a  pulley,  on  the 
countershaft,  was  an  act  of  "superintend- 
ence," within  Employers*  Liability  Act  (Laws 
1902,  p  1748,  c,  600),  making  an  employer 
liable  for  injuries  to  an  employ^  by  the  neg- 
ligence of  any  person  in  the  service  of  the 
employer  exercising  "superintendence,"  and 
it  was  not  the  negligence  of  a  ^'fellow  serv- 
ant" in  a  detail  of  the  work  for  which  the 
master  was  not  liable.  Guilmartin  v.  Sol- 
vay  Process  po.,  82  N.  B.  725,  726,  189  N.  T. 
490. 

Where  a  servant  is  injured  in  perform- 
ance of  work  of  his  master,  and  the  negli- 
gence of  a  coemployfi  is  involved,  whether 
such  coemploy6  Is  to  be  deemed  a  fellow  serv- 
ant or  a  vice  principal  is  to  be  determined, 
not  so  much  by  the  rank  or  title,  if  any,  us- 
ed to  describe  him,  but  chiefly  by  the  charac- 
ter of  the  duties  instrusted  to  him;  and  an 
employ^  performing  for  the  master  the  duty 
to  provide  the  place  and  instrumentalities  of 
work,  a  coterie  of  competent  servants,  or  to 
arrange  the  general  system  of  work,  is  deem- 
ed the  vice  principal  of  the  master.  Mills 
V.  Bartow  Lumber  Co.,  70  S.  E.  983,  985,  9 
,  Qa.  App.  171. 

I  Where  a  wreck  on  one  track  of  a  rail- 
road did  not  in  any  way  obstruct  a  parallel 
track,  a  flagman  on  a  wrecking  train,  whose 
duty  it  was  to  warn  trains  approaching  on 
the  parallel  track  was  not  performing  a  du- 
ty of  the  railroad,  which  the  latter  could  not 
;  delegate,  but  was  a  mere  fellow  servant  with 
I  the  trainmen  on  such  trains,  and  the  rail- 
road was  not  responsible  for  his  negligence 
in  failing  to  warn  a  train  approaching  at  a 
time  when  the  parallel  track  was  tempora- 
rily obstructed  by  a  crane  projecting  out  from 
the  wrecking  train.  McAuley  v.  New  York 
Cent.  &  H.  R.  R.  Co.,  97  N.  Y.  Supp.  631,  112 
App.  Div.  906. 
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Plaintiff  was  employed  by  defendant  as 
a  stationary  engineer  In  Its  car  shops,  where 
he  was  under  the  orders  of  a  chief  engineer, 
who  called  him  from  his  regular  duties  to 
another  part  of  the  works  to  assist  In  testing 
a  new  electric  motor.  Plaintiff  had  no 
knowledge  of  such  machines,  but  the  chief 
engineer  had  and  directed  the  work.  The 
motor  became  heated,  as  the  evidence  tended 
to  show,  from  the  presence  of  water  there- 
in, which  was  a  recognized  source  of  dan- 
ger; but  the  chief  engineer,  although  hay- 
ing knowledge  of  such  fact,  again  turned  on 
the  current,  when  an  explosion  took  place  by 
which  plaintiff  was  Injured.  Held,  that  the 
rule  of  **fellow  servants"  did  not  apply. 
American  Car  &  Foundry  Co.  v.  Brinkman, 
146  Fed.  712,  714,  77  C.  C.  A.  138. 

In  determining  who  are  "fellow  serv- 
ants," the  test  or  rule  in  this  state  Is  not 
whether  the  servants  are  of  different  grade, 
rank,  or  authority,  one  of  them  having  the 
power  to  control  and  direct  the  services  of 
another,  but  the  test  is  in  the  character  of 
the  act  being  i)erformed  by  the  offending 
servant,  whether  it  was  the  perfo  i nance  of 
some  duty  the  master  owed  to  the  injured 
servant  Tested  by  this  rule,  a  section  boss 
whose  duty  It  is  to  oil  rollers  in  a  mill,  and 
in  charge  of  the  employes  In  his  section,  is 
not  a  "fellow  servant"  of  an  Infant  whom 
he  sent  to  get  oil  to  oil  a  roller  near  an  un- 
guarded machine.  Tucker  v.  Buffalo  Cotton 
Mills,  57  S.  B.  626,  629,  76  S.  O.  639,  121  Am. 
St.  Rep.  957  (citing  Brabham  v.  American 
Telephone  &  Telegraph  Co.,  50  B.  E.  716,  71 
S.  C.  56). 

An  employ^  Intrusted  with  the  perform- 
ance of  the  employer's  personal  duties  is,  in 
regard  to  those  duties,  a  vice  principal,  and 
the  employer  is  liable  for  injuries  to  a  co- 
employ^  resulting  from  the  negligence  of  the 
employ^.  Within  this  rule  a  car  dispatcher, 
having  not  only  control  of  the  motormen  and 
conductors  of  an  Interurban  electric  railway, 
but  also  control  of  the  cars  and  their  opera- 
tion, Is  not  a  "fellow  servant"  of  the  motor- 
men  and  conductors,  but  Is  a  vice  principal. 
Edge  V.  Southwest  Missouri  Electric  R.  Co., 
104  S.  W.  90,  95,  206  Mo.  471. 

The  delegation  to  a  coemploy6  of  the 
duty  to  furnish  suitable  and  safe  machinery 
and  to  keep  the  same  in  repair  will  not,  under 
the  doctrine  of  coservice,  defeat  an  action 
for  negligence  by  an  employ^,  where  the  de- 
linquent was  discharging  one  of  the  personal 
duties  of  the  employer.  Where  the  employ- 
er is  a  corporation,  the  performance  of 
such  delegated  duty  by  the  subagent  or  em- 
ploy6  is  the  act  of  the  corporation,  and  it 
is  responsible  for  its  faithful  and  prudent 
performance  to  the  same  extent  as  if  the 
service  was  performed  by  the  highest  oflBcer 
of  the  corporation.  Kane  v.  Babcock  &  Wil- 
cox Co.,  67  Atl.  1014,  1016,  75  N.  J.  Law,  698 
(citing  Nord  Deutscher  Lloyd  Steamship  Co. 


y.  Ingebregsten,  31  Atl.  619,  57  N.  J.  Law, 
400,  51  Am.  St.  Rep.  604;  Curley  v.  Hoff, 
42  Atl.  731,  62  N.  J.  Law,  758,  763;  Bums 
V.  Delaware  &  A.  Telegraph  &  Telephone 
Co.,  59  Ati.  220,  592,  70  N.  J.  Law,  745,  754, 
67  L.  R.  A.  956). 

Plaintiff  was  employed  by  defendant  at 
its  stone  quarry,  and  engaged  in  breaking 
waste  rock,  working  beside  a  large*  pile,  on 
which  the  rock  were  dropped  from  time  to 
time  by  a  derrick.  The  derrick  was  in 
charge  of  a  boss  derrlckman,  whose  duty 
it  was,  under  instructions  from  defendant,  to 
opemte  the  same,  and  also  to  give  warning 
to  Paintiff  and  other  workmen  when  rock 
were  about  to  be  deposited  on  the  pile.  On 
one  occasion  he  neglected  to  give  such  warn- 
ing, and  a  rock  slid  down  the  pile  and  in- 
jured plaintiff.  Held,  that  the  giving  of 
such  warning  signals  was  a  part  of  the  work 
of  operation,  in  which  the  boss  derrlckman 
acted  as  a  "fellow  servant"  of  plaintiff,  and 
not  as  representative  of  the  master  in  the 
performance  of  a  nondelegable  duty  to  pro- 
vide a  safe  place  to  work,  and  that  his  neg- 
ligence gave  plaintiff  no  right  of  recovery 
against  defendant  Maine  &  N.  H.  Granite 
Corp.  V.  Hachey,  178  Fed.  784,  786,  97  C.  C. 
A.  508. 

A  superintendent  received  an  order  from 
the  general  manager  to  cut  down  a  portion 
of  a  fridge  over  a  sidewalk;  the  details 
of  the  work  being  left  to  the  superintend- 
ent There  was  plenty  of  material  furnish- 
ed to  properly  support  the  remaining  por- 
tion of  the  bridge,  but  without  supporting  It 
the  superintendent  directed  plaintiff  to  cut 
off  the  portion  to  be  razed.  During  the 
work  another  directed  the  superintendent's 
attention  to  the  fact  that  the  remaining 
structure  should  be  supported,  and  was  di- 
rected to  do  so,  but  before  the  supports  could 
be  put  in  plaintiff  sawed  through  the  tim- 
bers and  the  structure  fell,  causing  plaln- 
tiflfs  injuries.  Held,  that  the  furnishing  of 
such  supports  was  a  mere  detail  of  the  work, 
in  doing  which  plaintiff,  the  superintendent, 
and  foreman  were  fellow  servants,  and  that 
defendant  was  therefore  not  liable  for  their 
negligence.  Connolly  v.  Hall  &  Grant  Const. 
Co.,  102  N.  Y.  Supp.  599,  602,  603,  117  App. 
Dlv.  387. 

The  miners*  statute  of  1899  (Rev.  St 
1899,  c.  133,  art  2,  S  8823)  requires  entry- 
ways  in  mines  to  be  run  parallel  for  ventila- 
tion purposes  with  cross  cuts  not  more  than 
50  feet  apart  Section  8826  requires,  in  part, 
that  all  shots  prepared  by  tbo  miner  for  ex- 
tracting coal  from  the  solid  shall  be  so  plac- 
ed, drilled,  and  charged  that,  when  fired, 
they  shall  perform  safely  the  work  required 
of  such  shots.  Two  entries  In  a  mine  were 
allowed  to  converge  until  only  seven  or  eight 
feet  apart  at  a  point  where  by  law  a  new 
cross-cut  was  made,  and  a  shot  was  driven 
deep  into  the  dividing  wall,  so  that  when 
fired,  it  broke  through  Into  the  other  entry. 


FELLOW  SERVANT 


505 


FELLOW  SERVANT 


and  killed  plaintifTs  husband.  Held,  that 
while  section  8826  requires  the  safe  placing 
of  shots  to  be  done  by  the  miner,  a  fellow 
serrant  of  deceased,  yet  the  fact  that  the  en* 
tries  were  allowed  by  the  pit  boss  to  con- 
verge to  such  a  short  distance  apart  at  a 
QK>t  where  a  new  cross-cot  mast  be  made, 
and  that  he  allowed  a  shot  to  be  placed  at 
snch  spot,  was  negligence  on  his  part,  ren- 
dering the  employer  liable.  Kirby  y.  Mann- 
fftctarers*  Cosl  &  Coke  Co.,  106  S.  W.  1069, 
1071,  127  Mo.  App.  588. 

Railroad  Law  (Laws  1890,  c.  565)  |  42a, 
as  added  by  Laws  1906,  c.  657,  provides  that 
in  actions  against  a  railroad  company  for 
death  resulting  from  personal  injury  to  an 
employ^  arising  from  the  company's  negli- 
gence or  that  of  Its  employ^,  the  employ^ 
or  his  legal  representative  shall  have  the 
same  rights  and  remedies  as  are  now  allow- 
ed, and,  in  addition  thereto,  it  shall  be  held 
that  persons  engaged  In  the  company's  serv- 
ice, or  Intrusted  with  the  authority  of  supers 
Intendence,  control,  or  command  of  other  em- 
ploy^ or  with  the  authority  to  direct  them 
in  the  performance  of  their  duties,  or  who 
have,  for  the  time  being,  physical  control  or 
direction  of  the  movement  of  a  signal,  en- 
gine, etc.,  are  vice  principals,  and  not  "fel- 
low servants,"  of  the  injured  employ^.  De- 
cedent w^as  third-rail  patrolman  In  defend- 
ant's employment,  and  It  was  the  custom  of 
such  patrolman  to  work  In  pairs  ;  one  of 
them  repairing  minor  defects,  while  the  oth- 
er kept  watch  for  the  approach  of  trains  and 
warned  the  working  patrolman  thereof,  al- 
ternating in  working  and  watching  as  they 
themselves  determined.  Held  that,  since  the 
duty  of  the  other  patrolman  to  warn  de- 
cedent of  approaching  trains  was  only  inci- 
dental to  his  work,  he  was  not  a  vice  prlnd- 
•  pal  as  to  decedent,  but  a  "fellow  servant" ; 
the  statute  only  making  an  employ^  a  vice 
principal  In  such  case,  where  his  special  or 
sole  duty  was  to  give  warning.  Hintze  v. 
New  York  Cent  &  H.  R.  R.  Co.,  125  N.  T. 
Supp.  644,  646,  140  App.  Div.  852. 

In  the  performance  of  those  duties  plac- 
ed upon  the  master  by  express  law,  or  im- 
plied to  him  under  the  contract  of  employ- 
ment, and  variously  designated  as  the  "posi- 
tive," "absolute,"  **personal,"  "nondelegable," 
or  "nonassignable"  duties  of  the  master,  the 
servant  intrusted  with  them,  even  though  he 
be  the  most  menial  in  point  of  rank.  Is  to 
the  extent  of  such  duties  the  alter  ego  or  vice 
principal  of  the  master.  Conversely  the  co- 
employ^  however  important  be  his  official 
title,  who  is  doing  mere  servant's  work,  or 
is  engaged  merely  with  the  ordinary  details 
of  the  labor.  Is  to  be  regarded  as  a  "fellow 
servant"  In  the  business  at  hand.  In  a  suit 
by  a  servant  against  the  master,  where  the 
injury  was  occasioned  by  the  negligence  of 
another  employ^,  the  defense  of  a  common  em- 
ployment is  excluded,  or  allowed  to  prevail, 
according  as  the  delinquency  was  or  was  not 


a  breach  of  one  or  mote  of  what  the  law 
regards  as  the  absolute,  personal  or  nondele- 
gable duties  of  the  master.  Dennis  v.  J.  S. 
Schofleld's  Sons  Co.,  57  S.  E.  925,  1  Oa.  App. 
489  (citing  Moore  v.  Dublin  Cotton  Mills, 
127  Ga.  609,  56  S.  E.  839,  10  L.  R.  A.  [N.  S.] 
772). 

A  mere  foreman  or  gang  boss  is  a  "fel- 
low servant"  of  those  working  with  or  un- 
der him,  and  for  his  defaults,  by  which  a 
fellow  servant  is  Injured,  the  master  is  not 
responsible,  unless  the  duty  as  to  which  the 
default  is  made  is  an  absolute  duty  of  the 
master,  the  performance  of  which  has  been 
delegated  to  such  foreman.  Defendant  rail- 
road company  owned  barges  on  which  cars 
were  transported  into  a  dock  to  be  loaded 
from  a  pier  alongside.  There  were  two  par- 
allel tracks  on  vthe  barge  and  between  them 
a  platform  at  about  the  height  of  the  car 
doors  used  in  loading  the  cars.  There  was 
a  space  a  foot  wide  between  the  platform 
and  the  cars  and  iron  plates  were  provided 
to  be  placed  across  such  space  from  the  car 
doors  to  the  platform.  Plaintiff  was  a  work- 
man employed  by  defendant  with  others  in 
loading  cars  on  such  a  barge  under  direction 
of  a  foreman.  Having  occasion  to  move  one 
of  the  cars  the  foreman  directed  that  the 
plate  be  not  replaced,  and  plaintiff  while  as- 
sisting to  roll  a  cask  from  such  car  to  the 
platform  in  obedience  to  an  order  of  the  fore- 
man, without  Imowledge  or  notice  that  the 
plate  was  not  in  place  stepped  backward  In- 
to the  opening  and  fell  and  was  injured. 
Held,  that  defendant  having  provided  proper 
appliances  to  make  the  work  safe  was  not 
under  the  personal  duty  to  see  that  such  ap- 
pliances were  replaced  after  being  temporar- 
ily removed  by  the  workmen,  and  that  plain- 
tiff's Injury  was  due  to  the  negligence  of  the 
foreman,  who  was  his  fellow  servant,  for 
which  defendant  was  not  liable,  but  which 
was  one  of  the  assumed  risks  of  the  employ- 
ment Baltimore  &  O.  R.  Co.  v.  Brown,  146 
Fed.  24,  28,  76  C.  C.  A.  482. 

Defendant  railroad  company  was  engag- 
ed in  constructing  a  railroad  on  which  trains 
west  of  C.  were  operated  under  bulletin  or- 
ders issued  by  defendant's  trainmaster.  An 
order  was  issued  that  all  east-bound  work 
trains  should  have  right  of  way  over  west- 
bound trains  between  12  o'clock  noon  and  12 
o'clock  midnight,  and  vice  versa  between  12 
o'clock  midnight  and  12  o'clock  noon.  On 
the  day  of  the  accident  plaintiff,  as  engineer, 
was  running,  an  extra  east-bound  train  about 
60  miles  west  of  C,  and  at  1  o'clock  p.  m. 
his  train,  having  the  right  of  way  under 
such  orders,  was  run  into  by  a  west-bound 
train  in  charge  of  the  trainmaster  as  fore- 
man in  charge  of  a  crew  of  laborers.  The 
latter  train  was  run  at  a  high  rate  of  speed 
on  a  crooked  track  through  a  rough  and 
mountainous  country,  and  no  flagman  was 
put  out  or  any  steps  taken  to  protect  plain- 
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tllTs  east-bound  train.  Held,  that  the  neg- 
ligence of  the  trainmaster  in  permitting  his 
train  to  be  mn  in  violation  of  the  bulletin 
was  negligence  in  his  capacity  as  vice  prin- 
cipal,  and  not  as  plaintiff's  fellow  servant, 
for  which  the  railroad  company  was  respon- 
sible. Morrison  v.  San  Pedro,  L.  A.  &  S.  L. 
R.  Co.,  88  Pac.  998,  1001,  32  Utah,  85  (citing 
Hanklns  v.  New  York,  L.  E.  &  W.  R.  Co.,  37 
N.  E.  466,  142  N.  Y.  416,  25  L.  R.  A.  396,  40 
Am.  St  Rep.  616 ;  Darrigan  v.  New  York  & 
N.  B.  R.  Co.,  52  Conn.  2S5,  52  Am,  Rep.  590; 
Lewis  V.  Seifert,  11  Atl.  514,  116  Pa.  628,  2 
Am.  St  Rep.  631 ;  Hunn  v.  Michigan  Cent  R. 
Co.,  44  N.  W.  502,  78  Mich.  513,  7  L.  R.  A. 
500;  Little  Rock  &  M.  R.  Co.  v.  Barry,  23  S. 
W.  1097,  58  Ark.  198,  25  L.  R.  A.  386 ;  Chi- 
cago, B.  &  Q.  R.  Co.  V.  McLaUan,  84  111.  109 : 
Smith  V.  Wabash,  St  L.  &  P.  R.  Co.,  4  S.  W. 
129,  92  Mo.  359,  1  Am.  St  Rep.  729;  Wash- 
bum  V.  .NashviUe  &  O.  R.  Co.,  3  Head.  [40 
Tenn.]  638,  75  Am.  Dec.  784;  Galveston,  H. 
&  S.  A.  R.  Co.  V.  Arispe,  23  S.  W.  928,  24  S. 
W.  33,  5  Tex.  Civ.  App.  611). 

Among  the  duties  which  the  master 
owes  to  the  servant,  and  which  he  cannot 
delegate  to  others  so  as  to  absolve  himself 
from  liability  for  negligence  in  their  per- 
formance, are  the  duties  of  the  master  to 
warn  the  servant  of  latent  defects  and  dan- 
gers which  are  or  ought  to  be  known  to  the 
master,  and  of  which  the  servant  without 
fault  is  ignorant,  and  to  exercise  reasonable 
diligence  to  furnish  the  servant  a  reasonably 
safe  place  in  which  to  perform  his  work. 
Whoever  is  set  to  perform  these  duties,  no 
matter  what  be  his  grade  or  rank,  repre- 
sents the  master  in  that  particular  and  is 
not  a  "fellow  servant"  of  those  to  whom  the 
duty  is  due  .but  is  a  "vice  principal."  If 
the  servant  by  whose  negligence  the  injury 
is  caused  was  at  the  time,  with  the  knowl- 
edge, consent,  and  procurement  of  the  mas- 
ter, engaged  in  the  performance  of  a  duty 
which  under  the  law  the  master  owed  to  the 
servant,  the  relation  of  "fellow  servant"  does 
not  exist  between  the  offending  employ^  and 
the  injured  servant.  A  driver  in  a  coal  mine, 
after  putting  his  mule  away  for  the  day, 
returned  through  the  main  entry  of  the  face 
of  the  coal  to  get  his  coat  and  bucket  While 
he  was  walking  through  the  entry,  an  ex- 
plosion of  dynamite  occurred  in  the  roof 
above  his  head,  and  he  was  injured  as  a  re- 
sult. The  shot  had  been  placed  and  ignited 
by  two  of  defendant's  timbermen,  whose  du- 
ty it  was  to  keep  the  roof  in  safe  condition, 
and  in  the  performance  of  such  the  timber- 
men  were  "vice  princliwils"  engaged  in  per- 
forming the  master's  nondelegable  duty  to, 
keep  the  mine  safe,  and  the  master  was  re- 
sponsible for  their  negligence  in  failing  to 
warn  plaintiff  of  the  impending  explosion. 
Whether  servants  are  fellow  servants  of  the 
person  Injured  or  vice  principals  does-  not 
depend  on  whether  they  were  engaged  in  a 


common  employment  under  the  same  general 
contract  and  paid  by  the  same  principal,  but 
whether  the  negligent  servant,  in  the  act  or 
omission  complained  of  by  the  direction  or 
consent  of  the  master,  was  in  discharge  of  a 
duty  which  the  master  personally  owed  to 
the  injured  servant  Donk  Bros.  Coal  & 
Coke  Co.  V.  TMl,  81  N.  R  857,  868,  859.  228 
m.  233  (citing  Hess  v.  Rosenthal,  43  N.  E. 
743,  160  111.  621;  Chicago  &  A.  R.  Co.  v. 
Scanlan,  48  N.  E.  826,  170  111.  106 ;  Chicago 
&  A.  R.  Co.  V.  Maroney,  48  N.  B.  953,  170 
111.  520,  62  Am.  St  Rep.  396;  Chicago  Union 
Traction  Co.  y.  Sawusch,  75  N.  E.  797,  218 
111.  130,  1  L.  R.  A.  [N.  S.]  670;  Mobile  & 
O.  R.  Co.  V.  Godfrey,  39  N.  E.  590,  155  111. 
78;  Pullman  Palace  Car  Co.  v.  Laack,  32  N. 
E.  285,  143  111.  242,  18  L.  R.  A.  215;  Libhy, 
McNelU  &  Libby  v.  Scherman,  34  N.  Ew  801, 
146  Ul.  540,  37  Am.  St  Rep.  191;  Hines 
Lumber  Go.  v.  Llgas,  50  N.  E.  225,  172  HI. 
315,  64  Am.  St.  Rep.  38;  Leonard  t.  Kin- 
nare,  51  N.  E.  688,  174  111.  532;  Kewanee 
Boiler  Co.  v.  Erickson,  54  N.  E.  1044.  181 
IlL  549). 

Defendant  corporation  operated  a  plant 
for  the  manufacture  of  machinery,  one  of 
the  buildings  being  a  blacksmith  shop,  in 
which  plaintiff  was  employed  as  head  black- 
smith, and  where  he  was  injured  by  the  ex- 
plosion of  a  piston  head  which  was  being 
heated  by  him  and  another  employ^  for  the 
purpose  of  being  shrunk  onto  a  new  piston 
rod.  The  head  was  hollow,  and  It  was  dan- 
gerous to  heat  it  without  drilling  a  vent  for 
the  escape  of  moisture  from  the  inside,  but 
plaintiff  did  not  know  the  danger.  The  en- 
tire plant  was  under  the  management  of  a 
superintendent  who  employed  and  discharged 
the  men,  and  directed  their  work.  There 
was  evidence  that  he  sent  the  other  employ^ 
with  the  piston  to  the  blacksmith  shop  with 
directions  that  it  be  heated,  although  there 
were  other  safe  ways  of  attaching  the  rod 
without  heating,  and,  although  he  knew  the 
danger  unless  a  vent  was  made  and  that 
plaintiff  did  not,  he  gave  no  warning  nor 
directions  as  to  how  the  work  should  be  done. 
Held,  that  his  negligence  in  that  regard  was 
that  of  the  master,  and  the  evidence  was 
sufficient  to  sustain  a  verdict  finding  defend- 
ant liable  for  plaintiff's  Injury.  If  the  mas- 
ter has  delegated  the  general  control  and 
management  of  the  business  to  a  superin- 
tendent, it  is  his  duty  as  representing  the 
master  to  warn  a  servant  who  is  under  his 
orders  of  latent  dangers,  and  his  negligence 
in  failing  to  do  so  is  the  negligence  of  the 
master,  and  renders  him  liable  to  an  em- 
ploy6  for  an  injury  of  which  such  negligence 
is  the  proximate  cause.  Gagnon  v.  Klauder 
Weldon  Dyeing  Mach.  Co.,  174  Fed.  477,  480. 

Keeping  snaeliiBery,  ete.,  in  repair 

A  servant  employed  to  operate  in  the 
nighttime  a  particular  machine  was  not  a 
"fellow  servant''  with  a  machinist  employed 
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to  keep  .the  madtiinery  In  the  plant  In  good 
order  and  condition.  Qoshom  v.  Wheeling 
Mold  &  Foundry  Go^  64  S.  E.  22,  24,  05  W. 
Va.  250. 

Where  defendant  employer  intrusted 
a  paper  cutting  machine  and  its  care  and 
repair  into  the  hands  of  a  foreman,  who, 
knowing  of  the  defective  condition  of  the 
machine,  directed  plaintiff,  who  was  igno- 
rant of  such  condition,  to  operate  it,  the 
foreman  was  the  representative  and  agent  of 
defendant,  and  not  a  "fellow  workman"  of 
plalntiif .  Brunger  v.  Pioneer  Boll  Paper  Co., 
92  Pac.  1043,  1045,  6  CaL  App.  091. 

The  plaintiff  was  employed  to  strike  a 
steel  chisel  with  a  hammer,  and  was  in- 
jured by  a  piece  of  steel  struck  off  in  the 
process  of  hammering.  The  defect  alleged 
was  the  deterioration  of  the  chisel  due  to 
the  constant  use.  Held,  that  the  duty  of  in- 
spection and  repair  was  Incidental  to  the 
duty  to  use,  and  the  negligence  was  that  of 
the  plaintiff's  "fellow  servants,"  and  not  of 
the  master.  Demato  v.  Hudson  County  Gas 
Co.,  07  Atl.  28,  74  N.  J.  Law,  793  (citing  Nord 
Deutscher  Lloyd  Steamship  Co.  v.  Ingebreg- 
sten,  31  Ati.  619,  57  N.  J.  Law,  400,  51  Am. 
St.  Bep.  604;  Campbell  v.  T.  A.  Gillespie 
Co.,  55  Atl.-  276,  69  N.  J.  Law  279). 

A  distinct  and  independent  employ^  to 
whom  is  delegated  the  duty  to  disconnect 
and  make  safe  electric  wires  on  which  oth- 
ers must  work  is  ordinarily  a  vice  principal, 
and  not  a  fellow  servant  with  the  linemen 
and  other  like  workmen.  Massy  v.  Milwau- 
kee Electric  By.  &  Light  Co.,  126  N.  W. 
544,  540,  143  Wis.  220,  40  L.  B.  A.  (N.  8.) 
814,  139  Am.  St  Bep.  1090. 

The  operator  of  a  lathe  in  a  machine 
shop  and  a  blacksmith  employed  in  the  shop 
to  temper  the  steel  portions  of  lathes  are 
**fellow  servants,"  and  in  the  absence  of  evi- 
dence of  the  incompetency  of  the  blacksmith, 
or  of  his  negligence  in  tempering  the  steel 
in  the  lathe,  or  of  defects  in  the  quality  of 
the  steel  itself  or  the  appliances  for  tem- 
pering it,  the  employer  is  not  liable  for  in- 
juries sustained  by  the  operator  in  conse- 
quence of  the  steel  in  the  lathe  bursting 
shortly  after  the  same  had  been  tempered 
by  the  blacksmith.  Hohl  v.  Hewitt  Motor 
Co.,  100  N.  X.  Supp.  881,  882,  121  App.  Div. 
860. 

Plaintiff  was  assistant  engineer  in  charge 
of  a  stationary  engine.  He  worked  nights, 
and  reported  to  the  chief  engineer  for  orders, 
and  when  the  plant  was  not  running  acted  as 
night  watchman,  and  had  instructions  to  re- 
port the  necessity  of  repairs  to  the  chief  en- 
gineer, who  was  to  have  them  made.  He 
occasionally  made  simple  repairs  himself. 
The  engine  became  defective,  and  plaintiff 
reported  the  fact  to  the  chief  engineer,  who 
neglected  to  make  the  repairs,  and  plaintiff 
WBB  injured.     Held,  that  the  chief  engineer 


was  a  vice  principal  and  not  a  fellow  servant 
of  plaintiff,  and  that  the  latter  was  entitled 
to  recover  for  the  injuries  received.  Peter- 
son V.  G.  W.  Van  Dusen  &  Co.,  Ill  N.  W. 
839,  840,  101  Minn.  50. 

Defendant's  elevator  b^ng  out  of  re- 
pair, the  engineer  went  on  top  of  it  and  dis- 
covered that  a  screw  was  loose  in  the  dog 
on  the  cable,  which  was  a  part  of  the  device 
for  stopping  the  elevator,  and  asked  plain- 
tiff, whose  duty  it  was  to  run  the  elevator 
and  do  anything  the  engineer  asked  him  to 
do,  to  come  up  on  the  top  of  the  elevator  and 
hold  the  dog  while  the  engineer  fastened  it, 
and  he  told  plaintiff,  in  response  to  an  in- 
quiry, that  it  was  all  right  for  him  to  come 
up  on  top.  As  soon  as  plaintiff  stepped  on 
top,  the  elevator  went  up  to  the  roof,  injuring 
plaintiff.  There  was  nothing  to  show  that 
the  engineer  was  a  superintendent,  within  the 
employers'  liability  act  Held,  that  the  states- 
ment  of  the  engineer  was  the  act  of  a  fellow 
servant  Archer  v.  Eldredge,  90  N.  E.  525, 
520,  204  Mass.  323. 

Those  entering  into  the  service  of  a 
common  master  engaging  in  a  common  serv- 
ice are,  as  a  general  rule,  "fellow  servants," 
and  prima  facie  the  common  master  is  not 
liable  for  the  negligence  of  one  of  the  serv- 
ants resulting  in  an  injury  to  a  fellow  serv- 
ant. A  master  must  provide  safe  tools.  A 
railroad  is  liable  for  injuries  to  a  servant 
resulting  from  failure  of  its  foreman  to  in- 
spect a  haiid  car,  though  the  foreman  was 
a  fellow  servant  of  the  person  injured,  since 
the  duty  of  providing  safe  appliances  could 
not  be  delegated.  Missouri,  K.  &  T.  B.  Co. 
v.  Wilholt,  98  S.  W.  841,  345,  0  Ind.  T.  534. 

Laborers  on  bvlldinss 

A  servant  employed  in  excavating  for  a 
building,  having  nothing  to  do  with  the 
blasting  of  the  frozen  earth,  is  not  a  "fellow 
servant"  of  the  person  employed  specially  to 
do  the  blasting.  Bankel  v.  Buckstaff-Ed- 
wards  Co.,  120  N.  W.  209,  271,  138  Wis.  442, 
20  L.  B.  A.  (N.  S.)  U80. 

An  engineer  in  charge  of  a  derrick  en- 
gine hoisting  stone  to  be  set  in  the  walls  of 
a  building  and  a  stone  mason  receiving  and 
placing  them  in  position  were  "fellow  serv- 
ants." John  Diebold  &  Sons  v.  WoUborn 
(Ky.)  122  S.  W.  212,  213. 

An  engineer  in  charge  of  an  engine  and 
a  derrick  used  to  raise  girders  to  be  placed 
on  pillars  in  a  building  in  process  of  con- 
struction, and  an  employ^  charged  with  the 
duty  of  -  putting  the  girders  in  position  on 
the  pillars,  are  fellow  servants,  and  the  em- 
ployer is  not  liable  for  the  negligence  of 
the  engineer.  Cooper's  Adm'r  v.  Oscar  Dan- 
iels Co.  (Ky.)  90  S.  W.  1100,  1101. 

An  employ^  engaged  in  mixing  concrete 
for  a  building  in  process  of  construction  is 
a  "fellow  servant"  of  the  carpenters  and  em- 


FELLOW  SBBVANl 


508 


FELLOW  SERVANT 


ploy^  engaged  In  sweeping  rubbish  into  the 
basement ;  all  being  engaged  in  the  common 
work  of  erecting  the  building,  with  no  one 
having  authority  over  the  others.  Armour  & 
Co.  V.  Dumas,  95  S.  W.  710,  711,  43  Ter.  Civ. 
App.  36. 

Where  an  employ^  of  defendant,  while 
engaged  in  clearing  away  debris  from  around 
a  pillar  that  was  being  incased  in  brick,  was 
injured  by  being  struck  by  a  brick  knocked 
off  a  scaffold  by  one  of  the  bricklayers  work- 
ing above  him,  the  injury  was  due  to  the 
negligence  of  a  "fellow  servant,"  for  which 
defendant  was  not  liable.  Willis  v.  Thomp- 
son-Starrett  Co.,  104  N.  Y.  Supp.  668,  670,  54 
Misc.  Rep.  238. 

A  foreman  in  charge  of  construction  of 
a  building  is  a  "fellow  servant"  of  carpen- 
ters employed  on  the  building,  in  construction 
of  a  scaffold  under  his  direction,  to  be  used 
in  their  work,  as  the  master's  responsibility 
in  case  of  accident  is  not  fixed  by  grade  of 
service,  but  character  of  the  act,  and  the  act 
to  furnish  a  safe  scaffold  was  not  a  part  of 
his  duty.  McDonald  v.  Hoffman,  102  Pac 
673,  674,  10  Cal.  App.  515. 

Where  the  foreman  of  a  contractor  who 
was  erecting  a  building  directed  a  carpenter 
to  move  a  certain  derrick  with  the  assistance 
of  a  gang  of  men,  the  situation  warranted  a 
finding  that  the  carpenter,  as  concerning  the 
moving  of  the  derrick,  was  a  superintendent 
or  foreman,  in  the  absence  of  the  regular 
foreman,  with  the  authority  and  consent  of 
defendant  Farrell  v.  B.  F.  Sturtevant  Co., 
80  N.  E.  469,  470,  194  Mass.  431. 

If  the  building  of  staging  and  scaffolds  is 
not  within  the  duty  of  a  servant  who  may 
have  to  use  them  in  doing  his  work,  and  if 
he  has  no  hand  in  erecting  them,  he  is  not  a 
party  to  the  negligence  of  those  servants  to 
whom  the  master  assigns  the  duty  of  provid- 
ing such  appliances,  and  he  may  recover  from 
the  master  for  an  injury  resulting  from  their 
negllg«it  construction.  Thompson-Starrett 
Co.  V.  Fitzgerald,  149  Fed.  721,  722,  79  C.  C. 
A.  427. 

An  employer  constructing  a  building  sup- 
plied derricks  and  ropes  to  properly  guy 
them.  A  derrick  used  in  raising  building 
material  was  moved  from  place  to  place  as 
the  work  required.  An  employ^  and  co-em- 
ployes under  a  foreman  used  the  derrick. 
When  the  derrick  was  installed  in  place  a 
single  guy  rope  was  used,  and  It  toppled  over 
and  injured  the  employ^.  Held,  that  he  and 
the  foreman  were  fellow  servants,  defeating 
a  recovery.  Christiansen  v.  W.  H.  &  F.  W. 
Cane  Co.,  69  AtL  453,  454,  76  N.  J.  Law,  262. 

A  superintendent  received  an  order  from 
the  general  manager  to  cut  down  a  portion  of 
a  bridge  over  a  sidewalk;  the  details  of  the 
work  bd.ng  left  to  the  superintendent  There 
was  plenty  of  material  furnished  to  properly 


support  the  remaining  portion  of  the  bridge, 
but  without  supporting  It  the  superintendent 
directed  plaintiff  to  cut  off  the  portion  to  be 
razed.  During  the  work  another  directed  the 
superintendent's  attention  to  the  fact  that 
the  remaining  structure  should  be  supported, 
and  was  directed  to  do  so,  but  before  the  sup- 
ports could  be  put  in  plaintiff  sawed  through 
the  timt)ers  and  the  structure  fell,  causing 
plaintiff's  injuries.  Held,  that  the  furnish- 
ing of  such  supports  was'  a  mere  detail  of 
the  work.  In  doing  which  plaintiff,  the  super- 
intendent, and  foreman  were  fellow  servant«$« 
and  that  defendant  was  therefore  not  liable 
for  their  negligence.  Connolly  v.  Hall  Sc 
Grant  Const  Co.,  102  N.  Y.  Supp.  599,  602. 
603,  117  App.  Dlv.  387. 

Mill  e]nploj60 

Eknploy6s  in  a  sawmill  who  are  not  co- 
associated  in  the  same  work  are  not  fellow 
servants.  Payne  v.  Qeorgetown  Lumber  Co., 
42  South.  475,  477,  117  La.  983. 

A  boss  in  a  spinning  department  of  a 
cotton  mill,  who  was  the  immediate  superior 
of  an  employ^  in  that  department,  was  not 
the  "fellow  servant"  of  such  employ^.  Mor- 
risett  V.  Elizabeth  City  Cotton  Mills,  65  S. 
E.  514,  515,  151  N.  O.  31. 

Where  the  owner  of  a  sawmill  operates 
in  connection  therewith  a  private  railroad 
to  transport  his  employ^  from  the  mill  to 
their  work  in  the  woods  and  to  haul  logs  to 
the  mill,  the  servants  engaged  in  operating 
the  log  train  and  the  servants  riding  thereon 
from  the  mill  to  their  work  are  '^fellow  serv- 
ants." Roland  v.  Tift,  63  S.  E.  133,  134,  131 
6a.  683,  20  L.  R.  A.  (N.  S.)  354. 

The  electrician  of  a  pulp  mill,  to  whom 
was  intrusted  the  charge  of  the  electric  lights 
thereof,  was  a  fellow  servant  of  one  engaged 
in  hauling  pulp  from  one  room  to  another  of 
the  mill,  and  who  was  injured  through  negli- 
gence of  the  electrician  in  turning  off  llsbta, 
leaving  the  elevator  shaft  dark.  Miller  v. 
Centralla  Pulp  &  Water  Power  Co.,  113  N. 
W.  954,  955,  134  Wis.  316,  13  L.  R.  A«  (N.  S.) 
742. 

Where  a  mill  company  desired  to  remove 
an  engine  across  a  street  occupied  by  rail- 
road tracks  laid  in  a  cut,  and  a  trestle  was 
built  by  a  miller  and  men  employed  about 
the  mill  from  an  abundant  stock  of  sound 
material  supplied  by  the  company,  and  the 
men  were  allowed  their  discretion  as  to  the 
plan  of  the  structure,  and  all  the  work  was 
performed  under  the  control  of  the  mlUer, 
and  the  trestle  collapsed  from  fftulty  con- 
struction,  liability  of  the  company  for  the 
injury  cannot  be  based  on  the  superior  rank 
of  the  miller,  but  must  rest  on  the  breach  of 
some  nonassignable  duty.  '  Maib  v.  iKtna 
Mill  &  Elevator  Co.,  109  Pac  688,  689,  82 
Kan.  660. 

An  employ^  in  a  steel  manufactory, 
whose  duties  were  to  superintend  and  direct 
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other  employ^  In  the  process  of  converting 
iron  Into  steel,  and  to  give  warning  when  a 
blast  or  heat  was  about  to  be  blown,  was  not 
a  "fellow  servant"  of  another  employ^,  not 
under  the  former's  immediate  control,  whose 
duties  were  confined  strictly  to  taking  care 
of  stoppers  nsed  in  the  vessels  in  which  the 
steel  was  blown,  so  as  to  exempt  the  employ- 
er from  liability  for  injuries  to  the  latter  re- 
salting  from  failure  of' the  former  to  give 
such  warning.  lUinois  Steel  Co.  v.  Ziem- 
kowski,  n  N.  E.  190-192,  220  lU.  824,  4  L.  R. 
A.  (N.  S.)  1161. 

"To  constitute  'fellow  servants,*  it  is 
not  necessary  that  the  negligent  workman 
caasing  the  injury  and  the  one  injured  should 
both  be  engaged  in  the  very  same  particular 
work.  It  is  sumcient  if  they  are  employed 
by  the  same  master,  under  the  same  control, 
and  performing  duties  and  services  for  the 
same  general  purpose."  "Fellow  servants*' 
are  defined  as  ''those  engaged  in  the  same 
common  pursuit,  under  the  same  general  con- 
trol," as  "persons  employed  in  the  same  gen- 
eral business  by  a  common  employer";  that 
the  question  is  not  "controlled  by  the  fact 
that  different  parts  of  the  work  necessary  to 
the  general  enterprise  are  placed  in  hands  of 
employ^  remote  from  each  other,  and  re- 
c^ving  immediate  command  from  different 
superiors,  or,  indeed,  one  from  the  other." 
A  head  sawyer  operating  the  carriage  of  a 
dreular  saw,  and  edger  men  engaged  in  man- 
aging Uie  saws  for  edging  the  lumber,  being 
employed  by  a  common  master,  and  perform- 
ing duties  for  the  same  general  purpose,  are 
"fellow  servants."  Grant  v.  Keystone  Lum- 
ber Co.,  96  N.  W.  535,  637,  119  Wis.  229,  100 
Am.  St.  Bep.  883  (citing  Toner  v.  Chicago,  M. 
k  St  P.  Ry.  Co.,  81  N.  W.  104,  33  N.  W.  433, 
60  Wis.  188). 

Miners  and  other  employes 

A  mine  boss  appointed  pursuant  to  stat- 
ute (Code  [Ed.  1899]  Appendix,  p.  1052  [Ann. 
0>de  1906»  i  410])  is  a  "fellow  servant**  with 
the  miners.  McMillan  v.  Middle  States  Goal 
&  (}oke  Co.,  57  S.  E.  129,  130,  61  W.  Va.  531, 
11  L.  R.  A.  (N.  S.)  840. 

One  who  had  entire  charge  of  the  work 
of  timbering  in  a  mine,  and  was  in  full  con- 
trol of  the  timbermen,  was  not  a  fellow  serv- 
ant with  one  working  under  him  in  the  work 
of  timbering.  Cripple  Creek  Mining  Co.  v. 
Brabant,  87  Pac.  794,  796,  37  Colo.  423; 
Same  v.  Esteb,  87  Pac.  796,  37  Colo.  431. 

A  mine  boss  and  fire  boss  in  a  coal  mine 
employed  under  Code  1906,  ||  409,  410,  in 
performance  of  their  duties,  including  that 
of  the  mine  boss  to  see  as  the  working  plac- 
es adyance  break-throughs  for  air  are  made, 
or  that  the  brattice  shall  be  used,  are  fellow 
servants  of  the  miner  employed  therein,  and 
the  master  is  not  liable  for  injuries  to  a 
miner  by  the  negligent  performance  of  such 
duties.    Bralley  y.  Tidewater  Coal  &  Coke 


Co.,  66  S.  B.  684,  685,  66  W.  Va.  278,  40  L.  R. 
A.  (N.  S.)  945, 19  Ann.  Cas.  510. 

A  coal  mine  foreman  who  hired  the  min- 
ers and  had  charge  of  the  operations  had 
authority  to  make  any  reasonable  promise 
to  Induce  a  miner  to  remain  at  work,  so  that, 
in  promising  a  miner  that  he  would  warn 
him  when  workmen  driving  an  adjoining 
room  were  about  to  blast  tnrough  an  air  pas- 
sage between  it  and  plaintiff's  room,  such 
foreman  was  not  a  fellow  servant  of  the  min- 
er. Hill  V.  Nelson  Coal  Co.,  104  Pac.  876, 
880,  40  Mont  1. 

Where  an  assistant  track  repairer  in  a 
mine  had  full  charge  of  the  track  In  the  por- 
tion of  the  mine  in  which  decedent,  a  miner, 
was  suffocated  on  the  day  of  the  injury,  and 
was  directed  to  repair  a  curtain  hung  across 
a  gallery  as  a  part  of  the  ventilating  appli- 
ances, such  act  was  administrative  in  char- 
acter, in  the  performance  of  which  he  did 
not  act  as  a  fellow  servant  of  decedent.  Wil- 
mington &  Springfield  Coal  Co.  v.  Sloan,  80 
N.  B.  265,  266,  225  111.  467. 

Officers,  orewy  etc.,  of  Teasel 

A  kitchen  boy  on  a  steamship  was  a 
"fellow  servant"  of  the  ship's  carpenter,  and 
was  therefore  not  entitled  to  recover  for  in- 
juries sustained  by  the  latter's  negligence. 
The  Esperanza,  133  Fed.  1015,  1016. 

A  stevedore  and  a  winchman,  both  being 
at  the  same  time  working  in  a  common  em- 
ployment under  the  same  general  control  and 
direction,  were  "fellow  servants."  The  El- 
ton, 142  Fed.  367, 374,  73  C.  C.  A.  467. 

A  coal  trimmer,  working  In  a  vessel 
which  was  being  loaded  with  coal,  was  a  fel- 
low servant  with  a  "wheelman,"  whose  duty 
it  was  to  empty  the  coal  into  a  barrow,  and, 
when  full,  to  run  the  barrow  over  a  hatdi 
and  dump  the  coal.  Griffin  v.  Curran,  80  N. 
E.  509,  510,  194  Mass.  359. 

Where  two  vessels  came  into  collision  as 
the  result  of  excessive  speed,  maintained  at 
the  direction  of  the  master,  the  latter  rep- 
resented the  shipowner,  so  that  the  personal 
representatives  of  the  subordinate  officers 
and  crew  who  were  drowned  in  the  collision 
were  not  precluded  from  a  recovery  on  the 
ground  that  they  were  fellow  servants  of  the 
master.  The  Hamilton,  146  Fed.  724,  727, 
77  C.  C.  A.  150. 

Libelant  was  injured  by  the  breaking  of 
the  capstan  of  a  vessel  while  it  was  being 
used  to  heave  the  vessel  carrying  a  deck  load 
of  lumber  alongside  a  wharf  at  low  tide. 
The  master  superintended  the  navigation  of 
the  vessel  from  the  bridge,  and  libelant  al- 
leged that  the  negligence  consisted  in  the 
master  giving  orders  to  take  additional  turns 
of  a  hawser  around  the  capstan,  instead  of 
requiring  the  hawser  to  be  removed  to  the 
bitts  of  the  vessel  provided  for  such  ma- 
neuvers. Held,  that  the  negligence  of  the 
captain  in  giving  such  orders,  if  any,  was  in 
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the  ordinary  nayigation  of  the  vessel,  In 
which  he  was  libelant's  "fellow  servant" 
The  Westport,  136  Fed.  391,  396,  69  C.  C.  A. 
235  (citing  Olson  v.  Oregon  Coal  &  Naviga- 
tion Co.,  104  Fed.  574,  44  C.  C.  A.  51). 

Plaintiff,  a  longshoreman,  engaged  in 
loading  a  vessel  as  an  employ^  of  a  master 
stevedore,  who  had  contracted  to  do  such 
loading,  and  who  had  contracted  with  de- 
fendant for  the  steam  power,  is  not  a  fellow 
servant  of  the  employ4  of  defendant,  who 
worked  the  steam  winch,  and  through  whose 
negligence  plaintiff  was  injured;  the  winch- 
man  being  hired  and  paid  by  defendant,  and 
the  master  stevedore  having  no  power  to  dis- 
charge him.  Standard  Oil  Co.  v.  Anderson, 
152  Fed.  166,  167,  81  C.  C.  A.  399. 

A  mate  and  -floatman  belonging  to  the 
same  crew,  having  the  same  employer,  and 
being  engaged  in  a  common  object,  although 
of  different  rank,  and  working  on  different 
lines  to  accomplish  the  undertaking,  are  "fel- 
low servants,"  and  the  negligence  of  the 
mate,  whereby  the  floatman  was  injured,  is 
the  negligence  of  his  fellow  servant;  and 
neither  the  vessel  nor  its  owner  is  chargeable 
with,  the  consequences  of  such  negligence,  in 
the  absence  of  evidence  showing  that  the 
owner  yr&s  negligent  in  the  selection  of  such 
servant.  Smith  v.  Lehigh  Valley  R.  Co.  of 
New  Jersey,  141  Fed.  192, 194. 

Railroad  employes 

The  relation  of  "fellow  servant"  does 
not  exist  as  to  employ^  engaged  In  operating 
the  cars,  locomotives,  or  trains  of  a  railroad, 
and  those  not  so  engaged.  Galveston,  H.  & 
S.  A.  R.  Co.  V.  McAdams,  84  S.  W.  1076,  1080, 
37  Tex.  Cav.App.  575. 

A  conductor  and  an  engineer  on  a  train 
are  not  **fellow  servants."  Snipes  v.  South- 
em  Ry.  CO.,  166  Fed.  1,  6,  91  C.  C.  A.  593. 

The  engineer  and  conductor  of  a  train 
are  "fellow  servants"  of  the  fireman  of  said 
train.  Hayes  v.  New  York,  N.  H.  &  H.  R. 
Co.,  105  N.  Y.  Supp.  592,  593,  121  App.  Div. 
198. 

An  engineer  and  brakeman  on  the  same 
train  are  **fellow  servants"  at  common  law. 
Breed  v.  Lehigh  Val.  R  Co.,  115  N.  Y.  Supp. 
1019,  1020.  131  App.  Div.  492. 

The  fireman  and  a  brakeman  of  a  train 
are  "fellow  servants."  Louisville  &  N.  R. 
Co.  V.  Pearcy  (Ky.)  121  S.  W.  1037,  1040. 

Under  the  statute  in  force  in  November, 
1905,  a  brakeman  and  car  inspector  were  not 
"fellow  servants."  St  Louis,  I.  M.  &  S.  R. 
Co.  V.  Holmes,  114  S.  W.  221,  222,  88  Ark.  181. 

A  switchman  under  the  orders  of  a  con- 
ductor is  not  a  "fellow  servant"  of  such  con- 
ductor. Yeates  v.  Illinois  Cent.  R.  Co.,  145 
111.  App.  11,  24. 

A  station  agent  and  a  freight  brakeman 
on  a  train  switcliing  at  the  station  are  "fel'- 


low  servants."    Hallock   v.    New    York,   O. 
&  W.  Ry.  Co.,  90  N.  E.  1124,  197  N.  Y.  450. 

One  employed  in  unloading  rails  from  a 
train  was  a  fellow  servant  of  the  engineer. 
De  Santes  v.  New  York,  N.  H.  &  H.  R  Co., 
103  N.  Y.  Supp.  849,  119  App.  Div.  95. 

The  members  of  a  train  crew,  such  as 
engineer,  fireman,  and  brakeman  or  switch- 
man of  the  same  t^ain,  are  fellow  servants. 
Prairie  Pebble  Phosphate  Co.  v.  Taylor,  60 
South.  U4,  115,  64  Fla.  403. 

A  railroad  section  foreman  and  the  mem- 
bers of  the  crew  working  under  him  are' 'fel- 
low servants"  within  the  rule  of  the  federal 
courts.  Zikos  v.  Oregon  R.  &  Nav.  Co.,  179 
Fed.  893,  895. 

A  section  hand  working  on  a  railroad 
track  is  not  a  fellow  servant  of  the  engineer 
of  a  passenger  train  by  which  he  was  killed, 
under  the  fellow  servant  law  of  1897  (Laws 
1897.  p.  96).'  Degonia  v.  St  Louis,  I.  M.  & 
S.  R.  Co.,  123  S.  W.  807,  815,  224  Mo.  564. 

An  employ^  of  a  railroad,  while  being 
transported  to  his  work  on  the  train  of  his 
employer,  Is  a  "fellow  servant"  of  the  train- 
men. Baltimore  &  O.  S.  W.  R.  Co.  v.  Clapp, 
74  N.  E.  267,  268,  35  Ind.  App.  403. 

Employ^  working  under  a  superintend- 
ent in  repairing  the  roadbed  of  a  railroad 
are  not,  while  being  carried  by  a  train  to 
their  work,  fellow  servants  of  the  train 
crew;  the  employes  having  nothing  to  do 
with  the  operation  of  the  train,  nor  with 
making  up  the  train,  and  the  train  crew  be* 
ing  governed  by  rules  as  to  the  management 
and  operation  of  trains  distinct  from  the 
rules  under  which  the  employes  perform 
their  woiic.  Jachetta  v.  San  Pedro,  L.  A.  & 
S.  L.  R.  Co.,  105  Pac.  100,  102,  36  Utah.  470. 

One  employed  to  clean  the  cinders  out  of 
engines  in  a  cinder  pit  is  a  "fellow  servant" 
of  an  assistant  hostler  employed  to  move  en- 
gines from  one  part  of  the  yards  to  another. 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Dickens,  103  S. 
W.  750,  756,  7  Ind.  T.  la 

A  railway  company  Is  not  liable  in  an 
action  by  a  crossing  tender  for  injuries  caus- 
ed by  the  negligence  of  a  yardman  in  leaving 
a  switch  unlocked,  since  the  injuries  were 
due  to  the  act  of  a  fellow  servant  Dixon  v. 
Grand  Trunk  Western  Ry.  Co^  111  N.  W.  200, 
201,  147  Mich.  667. 

A  crossing  tender  and  a  switchman  are 
"fellow  servants,"  and  the  railway  company 
is  not  liable  for  injuries  to  the  former  by  the 
negligence  of  a  switchman.  Dixon  v.  Grand 
Trunk  Western  Ry.  Co.,  U8  N.  W.  946,  948, 
155  Mich.  169. 

A  fireman  on  one  train  and  a  conductor 
of  another  train  are  "fellow  servants,"  and 
the  railway  company  is  not  liable  for  the 
death  of  the  fireman  resolUng  solely  from  the 
negligence  of  the  conductor.  Still  v.  San 
Francisco  A  N.  W.  Ry.  Co.,  98  Pac  672,  674, 
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154  Cal.  559,  20  L.  a  A.  (N.  S.)  322, 129  Am. 
St  Rep.  177. 

A  conductor,  who  was  not  at  work  but 
was  traveling  in  the  caboose  under  orders  to 
report  for  duty,  and  the  engineer  running  the 
train  on  which  he  traveled  are  not  **fellow 
servants,"  as  d^ned  by  the  statute.  Galves- 
ton, H.  &  S.  A.  Ry.  Oo.  v.  Crawford,  29  S.  W. 
958,  961,  9  Tex.  Glv.  App.  245. 

Where  plaintiff,  a  brakeman  on  a  freight 
train,  was  injured  by  the  alleged  negligence 
of  the  engineer  in  backing  his  eugiue  against 
a  defective  car,  plaintiff  and  the  engineer 
were  prima  fade  *f ellow  servants.**  South- 
ern R.  Go.  V.  Elliott,  82  N.  E.  1051,  1055,  170 
Ind.  273. 

Conductors  and  engineers,  engaged  in 
runniug  and  operating  trains,  are  "vice  prin- 
cipals" and  not  "fellow  servants"  of  a  brake- 
man,  and  their  neglige;ice  is  the  negligence 
of  the  company.  Southern  Indiana  Ry.  Co.  v. 
Baker,  T7  N.  E.  64-60,  37  Ind.  App.  405. 

A  locomotive  engineer  is  a  "coservant" 
of  the  fireman  and  of  an  employ^  in  charge 
of  a  switch  and  semaphore  signals,  and  the 
employer  is  not  liable  in  a  common-law  action 
for  injuries  received  by  the  engineer  in  con- 
sequence of  the  negligence  of  the  fireman  or 
employe.  Pearsall  v.  New  York  Cent  &  H. 
R-  R.  Co.,  82  N.  E.  752,  753,  189  N.  Y.  474. 

A  train  dispatcher  is  a  '*yice  principal," 
and  not  a  "fellow  servant,*'  of  an  engineer  of 
a  train  running  under  his  orders.  Santa  F4 
Pac.  R.  Ca  V.  Holmes,  136  Fed.  66,  69,  68  C. 
a  A.  634  (citing  Northern  Pac.  R.  Co.  v.  Dix- 
on, 24  Sup.  Ct  683,  194  U.  S.  338,  48  L.  Ed. 
1006;  Oregon  Short  Line  v.  Frost,  74  Fed. 
965,  21  C.  C.  A  186;  Northern  Pac.  R.  Co.  ▼. 
Mix,  121  Fed.  476,  57  C.  C.  A.  592). 

A  dispatcher  of  an  interurban  electric 
railway  company  was  a  vice  principal,  and 
not  a  fellow  servant,  of  the  conductors  and 
motormen.  Edge  v.  Southwest  Missouri  Elec- 
tric R.  Co.,  104  S.  W.  90,  95,  206  Mo.  471. 

A  train  dispatcher,  whose  duty  Is  to  is- 
sue telegraphic  orders  for  movements  of 
trains  in  the  name  of  the  superintendent,  and 
to  see  that  they  are  transmitted,  is  not  a  fel- 
low servant  of  a  fireman  on  one  of  the  loco- 
motives. Ricker  v.  Central  R.  Co.  of  New 
Jersey,  64  Ati.  1068, 1069,  73  N.  J.  Law,  751, 
7  L.  R.  A.  (N.  S.)  650,  9  Ann.  Cas.  785. 

A  towerman,  in  charge  of  the  semaphore 
and  interlocker  at  the  crossing  of  two  rail- 
roads, employed  by  the  two  railroads,  each 
paying  half  of  his  compensation,  is  a  fellow 
servant  of  an  engineer  of  one  of  the  rail- 
roads. Stever  v.  Aim  Arbor  R.  Co.,  125  N. 
W.  47,  48, 160  Mich.  207. 

A  fireman  ^nployed  on  a  locomotive  and 
engaged  in  the  movement  of  a  train  is  not  a 
fellow  servant  with  the  superintendent  of 
construction  and  the  foreman  of  a  bridge 
gang,  who  are  present  and  engaged  in  super- 
vising and  directing  the  work  on  the  bridge. 


McCabe  &  Steen  Const.  Co.  v.  Wilson,  28 
Sup.  Ct.  558,  560,  209  U.  S.  275,  52  L.  Ed.  788. 

A  student  brakeman,  on  freight  trains  of 
defendant  at  his  own  request  and  by  permis- 
sion of  defendant,  for  the  purpose  of  gain- 
ing experience  to  render  him  competent  to 
act  as  a  regular  brakeman,  and  who  was  en- 
tirely subject  to  defendant's  orders,  and  was 
required  to  perform  such  ordinary  duties  of 
brakeman  as  were  allotted  to  him,  was  a  * 'fel- 
low servant"  of  the  other  trainmen,  although 
he  was  receiving  no  pecuniary  compensation. 
Weisser  v.  Southern  Pac.  Ry.  Co.,  83  Pac. 
439,  440,  148  Cal.  426,  7  Ann.  Cas.  636. 

Under  Sand.  &  H.  Dig.  {  6248,  providing 
that  persons  engaged  In  the  operation  of  a 
railroad,  who  are  intrusted  with  the  duty 
and  authority  of  superintendence  of  other 
persons  in  the  railroad  service,  are  vice  prin- 
cipals of  the  railroad  and  not  "fellow  serv- 
ants" with  those  superintended  by  them,  a 
train  dispatcher,  who  governs  the  movement 
of  trains  and  originates  their  running  orders, 
and  a  conductor,  under  whose  direction  a 
train  is  actually  run,  are  not  "fellow,  serv- 
ants" with  a  fireman  on  the  train.  Choctaw, 
O.  &  G.  Ry.  Co.  V.  Doughty,  91  S.  W.  768,  769, 
77  Ark.  1. 

"All  serving  a  common  master,  working 
under  the  same  control,  deriving  authority 
and  compensation  from  the  same  source,  and 
engaging  in  the  same  general  business,  al- 
though in  different  grades  or  departments, 
are  'fellow  servants'  and  take  the  risk  of 
each  other's  negligence.'*  A  yard  foreman 
who  had  no  authority  over  a  yard  engineer 
except  to  direct  him  when  and  where  to  move 
his  engine,  and  who  did  not  have  the  right  of 
employment  or  discharge  of  the  engineer,  was 
a  **fellow  servant'*  Southern  Ry.  Co.  v. 
Smith,  59  S.  E.  372,  374,  107  Va.  553. 

A  railroad  section  foreman  is  a  "fellow 
servant"  of  the  engineer  operating  trains 
over  the  road,  under*  the  rule  that  all  who  en- 
ter the  same  employment  are  prima  fade  fel- 
low servants;  the  burden  being  on  him  who  de- 
nies the  relation  to  prove  the  contrary.  Chi- 
cago, I.  &  L.  Ry.  Co.  V.  Barker,  83  N.  B.  369, 
374,  169  Ind.  670,  17  L.  R.  A.  (N.  S.)  542.  14 
Ann.  Cas.  875. 

A  check  man  on  an  interurban  electric 
road,  emploj^ed  to  look  after  the  reception 
and  discharge  of  freight  and  express  matter, 
is  a  "fellow  servant"  of  a  general  trainmas- 
ter, as  affecting  the  company's  liability  to  the 
checkman  for  injuries  caused  by  the  train- 
master's negligence  in  running  a  car  against 
one  on  which  the  checkman  was  employed. 
Indiana  Union  Traction  Co.  v.  Pring,  83  N.  E. 
733,  734,  41  Ind.  App.  247. 

Where  intestate,  a  cub  brakeman,  was 
killed  by  the  starting  of  a  portion  of  the 
train  on  which  he  was  employed  by  reason  of 
the  negligence  of  one  of  the  brakemen  in  sig- 
naling the  engineer  to  proceed  before  he  had 
emerged  from  between  two  cars,  where  he 
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liad  gone  to  couple  the  air  hose,  the  negli- 
gence of  the  brakeman  was  the  negligence  of 
intestate's  "fellow  servant,"  for  which  the 
railroad  company  was  not  liable.  Louisville 
&  N.  R.  Co.  V.  Vincent,  95  S.  W.  1T9,  188,  116 
Tenn.  317,  8  Ann.  Cas.  66. 

The  boss  of  a  gang  of  four  or  five  sec- 
tionmen  or  track  repairers  is,  when  not 
charged  with  duties  of  the  master,  a  "fellow 
servant"  of  those  under  him,  notwithstanding 
he  has  been  authorized  to  give  orders  to  those 
under  him,  with  respect  to  the  performance 
of  their  duties.  Indianapolis  Traction  & 
Terminal  Co.  v.  Kinney,  85  N.  E.  954,  958, 171 
Ind.  612,  23  L.  R.  A.  (N.  S.)  711. 

One  employed  to  shovel  from  between 
construction  cars  dirt  pushed  there  from 
such  cars  by  the  plow  attached  to  the  engine 
by  a  cable,  is  a  fellow  servant  of  the  engineer 
as  to  an  injury  received  by  the  engine  start- 
ing while  the  employ^  was  assisting  in  re- 
placing the  plow  in  position.  Bradford  Con- 
struction Co.  V.  Heflin,  42  South.  174,  183,  88 
Miss.  314, 12  L.  R  A.  <N.  S.)  1040,  8  Ann.  Cas. 
1077. 

A  railroad  section  foreman  charged  with 
the  duty  of  keeping  the  tracks  in  repair,  and 
an  employ^  in  a  roundhouse,  charged  with 
the  duty  of  keeping  the  engines  in  repair,  are 
not,  by  the  common  law  in  force  in  Indian 
Territory,  "fellow  servants*'  of  a  brakeman. 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Wise, 
109  S.  W.  112,  101  Tex.  459. 

An  engine  crew  and  common  laborers  en- 
gaged- In  construction  work  are  fellow  serv- 
ants upon  the  principle  that  they  were  actu- 
ally employed  by  the  same  master  and  that 
the  work  of  each  had  for  l;ts  object  the  ac- 
complishment of  a  common  end  sought  to  be 
performed  by  the  united  efforts  of  all.  Chi- 
cago &  E.  I.  R.  Co.  V.  Kimmel,  123  111.  App. 
382,  384. 

A  telegraph  operator,  whose  mistake 
In  receiving  a  train  order  from  a  train  dis- 
patcher in  another  city  resulted  in  a  collision, 
was  a  "fellow  servant"  of  the  engineer  to 
whom  the  order  was  given;  that  the  order 
originated  with  the  train  dispatcher,  a 
vice  principal  of  the  engineer,  not  chang- 
ing the  engineer's  relation  to  the  operator. 
Rogers  v.  Pere  ^larquette  R.  Co.,  131  N.  W. 
159,  160,  166  Mich.  42,  Ann.  Cas.  1912D,  881. 

When  a  lireman  is  injured  by  a  collision 
between  his  engine  and  another  through  the 
negligence  of  the  switch  tender  in  failing  to 
change  the  semaphore  signal,  or  by  want  of 
due  care  on  the  part  of  the  eigineer  in  fail- 
ing to  observe  the  danger  signal,  it  must,  in 
each  instance,  be  deemed  the  result  of  the 
negligence  of  a  fellow  servant  Tlllson  v. 
Maine  Cent.  R-  Co.,  67  Atl.  407,  409,  102  Me. 
463. 

Where  two  sections  of  a  train  are  oper- 
ated as  two  distinct  and  Independent  trains, 
the  members  of  the  crew  of  one  section  are 


,  not  fellow  servants  of  the  members  of  the 
crew  of  the  other  section  within  the  statute 
defining  fellow  servants  as  persons  engaged 
in  the  service  of  a  common  employer,  work- 
ing together  at  the  same  place  and  time,  and 
to  a  common  purpose.  Meyers  v.  San  Pedro, 
L.  A.  &  S.  L.  R.  Co.,  104  Pae.  736,  742,  36 
Utah,  307,  21  Ann.  CaB.  1229. 

A  locomotive  engineer  is  a  'fellow  serv- 
ant" of  a  locomotive  cleaner,  and  the  latter 
cannot  recover  for  injuries  caused  by  failure 
of  the  engineer  to  report  defects  in  tue  engine 
which  he  was  required  to  do  under  the  rules 
of  the  company,  and  which  neglect  caused  an 
injury  to  the  cleaner.  If  a  master  employs 
competent  servants  for  inspection,  and  gives 
them  reasonable  faculties  for  the  work,  he 
will  not  be  liable  for  the  negligent  perform- 
ance of  such  labor  to  a  "fellow  servant,"  un- 
less he  knew  of  the  defective  manner  in  which 
the  inspection  was  conducted.  Sage  v.  Balti- 
more &  O.  R.  Co.,  67  Aa  985v  987,  219  Pa. 
129. 

Where  plaintiff  drives  a  buggy  on  the 
premises  of  a  railroad  company  to  superin- 
tend the  work  of  his  employ^  in  unloading 
coal  on  a  siding,  and  continues  to  drive  along 
the  siding  and  turns  across  the  track  at  a 
permissive  crossing  and  is  struck  bj  a  train 
negligently  operated^  as  his  business  of'  su- 
perintending the  work  in  the  railroad  com- 
pany's premises  had  ceased,  and  he  was  on 
his  way  to  attend  to  his  own  business,  he  was 
no  longer  a  f^low  servant  of  the  railroad 
company's  employ^  under  Act  April  4,  1868 
(P.  L.  58),  so  as  to  be  barred  from  recovery, 
because  of  the  negligence  of  such  employ^. 
Sloan  V.  Philadelphia  &  R.  Ry.  Co.,  80  Atl. 
366,  367,  231  Pa.  332. 

A  petition,  in  an  action  for  injuries  to  a 
railroad  employ^  while  loading  trucks  on  a 
fiat  car,  which  alleges  that  the  vice  principal 
and  a  fellow  servant  of  plaintiff  negligently 
caused  the  trucks  to  fall  on  the  employ^  by 
permitting  the  blocks  behind  the  whe^s  to 
fall  from  their  proper  positions,  etc,  shows 
that  the  vice  principal  is  but  a  *f  ellow  serv- 
ant," engaged  in  the  performance  of  ihe  du- 
ties of  a  laborer,  within  fellow  servant  act 
(Ann.  St  1906,  f  2875),  declaring  that  persons 
engaged  in  the  common  service  of  railroads, 
and  working  together  at  the  same  time  and 
place,  are  fellow  servants.  Robinson  y.  St. 
Louis  &  S.  l\  R.  Co.,  112  S.  W.  730,  734,  133 
Mo.  App.  101. 

Where  a  wreck  on  one  track  of  a  rail- 
road did  not  'in  any  way  obstruct  a  parallel 
track,  a  fiagman  on  a  wrecking  train,  whose 
duty  it  was  to  warn  trains  approaching  on 
the  parallel  track  was  not  performing  a 
duty  of  the  railroad,  which  the  latter  could 
not  delegate,  but  was  a  mere  fellow  servant 
with  the  trainmen  on  such  trains,  and  the 
railroad  was  not  responsible  for  his  negli- 
gence in  falling  to  warn  a  train  approaching 
at  a  time  when  the  parrallel  track  was  tern- 
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porarHy  obatmcted  by  a  crane  projecting  out 
from  the  wrecking  train.  McAnley  y.  New 
York  Cent  &  H.  R.  R.  Co.,  97  N.  Y.  Sapp. 
631,  112  App.  Dlv.  906. 

Plaintiffs'  Intestates,  their  foremen,  and 
defendant's  roadmaster  were  all  engaged  In 
1  removing  debris  from  defendant's  track,  caus- 
ed by  a  landslide  Into  a  cut  During  the 
afternoon  one  of  the  section  foremen  had 
been  warned  that  the  adjoining  mountain 
side  was  dangerous,  and  In  the  evening  the 
roadmaster  stated.  In  the  hearing  of  those 
present,  that  he  had  examined  the  mountain 
side  before  dark  and  that  it  was  all  right 
Thereafter  several  of  the  employes  were  kill- 
ed by  a  rock  which  rolled  down  the  side  of 
the  mountain  during  the  night  Held,  that 
all  engaged  in  the  work  were  fellow  servants. 
Maloney  v.  Florence  Sc  Cripple  Creek  R.  Co., 
89  Pac,  649,  651,  39  Colo.  384,  19  L.  R.  A.  (N. 
S.)  348,  121  Am.  St  Rep.  180,  12  Ann.  Cas. 
621. 

Decedent,  a  member  of  a  car  repairing 
crew  under  the  Immediate  direction  of  a  fore- 
man, was  killed  by  the  fall  of  a  car.  After 
the  car  had  been  Jacked  up  and  blocked,  the 
foreman  ordered  It  to  be  raised  higher,  and, 
withont  putting  any  further  blocks  under  the 
car,  directed  decedent  to  get  under  it  and  per- 
form the  work,  after  which  the  end  of  the 
car,  resting  only  on  the  Jacks,  slued,  and  fell 
to  the  ground.  Held,  that  decedent  and  the 
foreman  were  fellow  servants,  and  that  de- 
fendant was  not  responsible  for  the  foreman's 
negligence  unless  It  was  at  fault  In  retaining 
him  with  knowledge  of  his  Incompetency. 
McClure  v.  Detroit  Southern  R.  Co.,  109  N. 
W.  847,  849,  146  Mich.  457. . 

A  station  telegraph  operator  and  a'  loco- 
motive ^igineer,  both  working  for  the  same 
company,  under  the  oontrol  of  and  subject  to 
the  orders  of  the  company's  train  dispatcher, 
and  with  no  control  of  either  one  over  the 
other,  are  fellow  servants,  both  at  common 
law  and  within  the  fellow  servant  law  (Laws 
1897,  p.  97,  S  3),  providing  that  persons,  en- 
gaged In  the  commpn  service  of  a  railrofid, 
working  together  at  tiie  same  time  and  place, 
to  a  common  purpose  of  same  grade,  neither 
of  such  persons  being  Intrusted  with  any 
superintendence  over  his  fellow  employ^s^ 
are  fellow  servants  with  each  other,  provided 
that  no  agent  or  servant  shall  be  a  fellow 
servant  with  an  agent  or  servant  of  the  com- 
mon master  engaged  in  another  department 
or  serrice  of  the  master.  Strottman  v.  St 
Louis,  I.  M.  St.  S.  R.  Co.,  109  S.  W.  769,  771, 
211  Mo.  227. 

Defendant,  pursuant  to  a  contract  to  fur- 
nish logs  for  a  mill,  used  a  logging  railroad 
and  certain  extra  spur  tracks  to  which  the 
logs  were  hauled  by  means  of  a  steam  skid- 
der.  Plaintiff  and  B.,  by  whose  negligence 
plaintiff  was  Injured,  were  employed  to  take 
logs  as  they  were  hauled  by  two  disconnected 
engines  and  idtld  cables  to  the  edge  of  the 
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spur  track.  Neither  plaintiff  nor  B.  had  any- 
thing to  do  with  the  movement  of  the  skld- 
der.  Plaintiff  was  injured  by  being  struck 
by  a  log  negligently  moved  by  the  orders  of 
B.  Held  that,  since  the  employment  of  both 
plaintiff  and  B.  had  nothing  to  do  with  the 
operation  of  the  railroad,  they  were  ''fellow 
servants,"  and  were  not  within  Sayles'  Ann. 
Civ.  St.  1897,  art.  4560h,  defining  fellow  serv- 
ants  in  the  employ  of  a  person  operating  a 
railroad.  Hampton  v.  Woolsey  (Tex.)  139  S. 
W.  888,  892. 

Kirby's  Dig.  Ark.  §  6658,  provides  that  all 
persons  engaged  In  the  service  of  any  rail- 
road corporation,  foreign  or  domestic,  doing 
business  in  said  state,  who  are  intrusted  by 
such  corporation  with  the  authority  of  super- 
intendence, control,  or  command  of  other 
persons  In  the  employ  of  such  corporation,  or 
with  authority  to  direct  any  other  employ^ln 
performance  of  any  duty,  are  vice  principals 
of  such  corporation  and  not  "fellow  servants" 
of  such  employ^.  The  members  of  a  train 
crew  who  set  cars  on  a  spur  track  are  *f  el- 
low  servants"  of  the  brakeman  on  another 
train.  Injured  while  his  car  Is  passing  the 
cars  on  the  spur  track  because  the  cars  on 
the  spur  track  are  left  too  dose  to  the  main 
track.  Ham  v.  St  Louis  ft  S.  F.  R.  Co.,  117 
a  W.  108,  109,  136  Mo.  App.  17. 

At  common  law,  all  persons  engaged  In 
the  service  of  the  same  master  and  working 
to  a  common  purpose,  whether  or  not  they 
are  In  the  same  grade  of  service,  or  in  the 
same  department,  or  however  widely  their 
service  may  be  separated,  are  'fellow  serv- 
ants." Under  Laws  1891,  c.  24,  and  Laws 
1897,  c.  6,  providing  that,  to  make  the  serv- 
ants of  a  railroad  company  fellow  servants, 
they  must  be  engaged  in  the  common  service 
of  the  master  in  the  same  grade  and  depart- 
ment of  service  for  a  common  purpose  and 
working  together  at  the  same  time  and  place, 
in  the  same  character  of  work,  and  at  the 
same  piece  of  work,  servants  constituting  a 
bridge  gang  under  the  direction  of  one  fore- 
man when  divided  into  two  squads  and  or: 
dered  to  move  bales  of  Cotton  from  one  side 
of  a  platform  which  was  being  repaired  by 
the  gang  to  the  other,  and  one  of  them  was 
Injured  by  the  servants  of  the  Other  squad, 
the  injured  servant  and  the  others  were  not 
**feIIow  servants."  international  &  Q.  N.  R. 
Co.  V.  Still,  88  S.  W.  257,  258,  40  Tex.  Civ. 
App.  22. 

An  engineer  of  a  freight  train  Is  a  "fel- 
low servant"  of  the  brakeman  and  not  a  su- 
perior officer  or  agent  nor  a  person  having  a 
right  to  direct  or  control  the  services  of  the 
brakeman.  The  railroad  company  is  there- 
fore not  liable  for  an  injury  to  a  brakeman 
caused  by  the  negligence  of  the  engineer  on 
the  same  train.  The  relation  of  the  brake- 
man  to  the  engineer  is  entirely  different  from 
that  of  the  fireman,  and  the  fact  that  the 
management  of  the  engine  requires  greater 
intelligence  and  more  discretion  than  the 
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management  of  the  brakes  does  not  constitute 
the  engineer  an  officer  or  agent  superior  to 
the  brakeman.  To  make  the  sui)eriority  of 
the  officer  or  agent  dependent  on  the  shades 
of  intelligence  or  discretion  required  in  car- 
rying out  the  rules  of  railroad  companies 
would  be  to  sweep  away  the  whole  fellow- 
servant  doctrine  as  to  railroads;  nor  does 
the  requirement  that  the  brakeman  shall  re- 
spond to  the  signals  of  the  engineer  deter- 
mine the  relation.  Pagan  ▼•  Southern  Ry. 
CO.,  59  S.  E.  32,  34,  78  S.  G.  413,  13  Ann.  Gas. 
1105. 

Under  Gonst  S.  G.  art  9,  i  15,  whidi 
abolishes  the  fellow-servant  rule,  when  In- 
Jury  (o  a  railroad  employ^  results  from  the 
ne^gence  of  a  superior  agent  or  officer,  from 
that  of  a  fellow  servant  engaged  in  another 
department  of  labor  from  that  of  the  party 
Injured,  or  that  of  a  fellow  servant  on  an- 
other train  or  one  engaged  about  a  different 
piece  of  work,  the  question  of  who  Is  a  **fel- 
low  servant'*  Is  not  to  be  determined  by  the 
department  to  which  the  servant  belongs  or 
his  grade  or  authority,  but  the  true  test  is 
as  to  the  relations  they  sustained  to  each 
other  at  the  time,  and  whether  the  act  being 
performed  by  the  offending  servant  was  the 
performance  of  some  delegated  duty  the  mas- 
ter owed  to  the'lnjured  servant.  A  car  coup- 
ler, acting  under  the  directions  of  a  conduc- 
tor in  going  between  a  train  of  cars  to  make 
a  coupling,  is  a  fellow  servant  of  an  engineer 
who,  acting  without  order  from  the  conduc- 
tor, moves  the  train.  Atlantic  Coast  Line  R. 
Co.  V.  Farmer,  176  Fed.  692,  696,  697,  700, 
701,  100  C.  0.  A.  244. 

Under  Rev.  St.  1895,  art  4560g,  providing 
that  persons  engaged  in  the  common  service 
of  a  railroad  in  the  same  grade  of  employ- 
ment, and  doing  the  same  character  of  work, 
and  working  together  at  the  same  time  and 
place,  and  to  a  common  purpose,  are  fellow 
servants,  and  employes  not  within  the 
provisions  are  not  fellow  servants,  the 
night  hostler  in  a  railroad  yard,  charg- 
ed with  the  duty,  pursuant  to  the  or- 
ders of  his  superior,  of  Inspecting  a  switch 
engine  to  determine  whether  it  has  been  prop- 
erly wiped,,  is  not  a  fellow  servant  of  an 
employ(^  engaged  in  putting  steam  Into  an- 
other switch  engine.  Galveston,  H.  &  N.  Ry. 
Co.  V.  Cochran,  109  S.  W.  261,  263,  49  Tex. 
Civ.  App.  591.  Where  two  of  defendant's 
employes,  by  whose  negligence  plaintiff  claim- 
ed to  have  been  injured,  were  not  working 
with  plaintiff  at  the  same  place  at  the  time 
of  the  injury,  nor  employed  at  the  same  char- 
acter of  work  nor  at  the  same  piece  of  work, 
they  were  not  plaintiff's  fellow  servants  with- 
in the  statute.  Texas  &  N.  O.  R.  Co.  v.  Bar- 
wlck,  110  S.  W.  953,  955,  50  Tex.  Civ.  App. 
544. 

Rev.  St  1899,  {  2874,  provides  that  peiv 
sons  intrusted  by  a  railroad  corporation  with 
the  authority  of  commaxul  of  other  persons 


in  the  employ  of  the  corporation,  or  the  au- 
thority to  direct  any  other  servant  in  the 
performance  of  any  duty,  or  with  any  duty 
owing  by  the  master  to  the  servant,  are  vice 
principals  of  the  corporation.  A  rule  by  a 
railroad  corporation  provided  that  passenger 
conductors  have  entire  charge  of  their  trains 
and  of  all  persons  employed  thereon,  and  will 
be  held  responsible  for  the  prompt  and  safe 
movement  of  their  trains  and  the  conduct 
of  the  trainmen.  Held,  that  a  conductor  Is 
not  a  fellow  servant  of  the  master  mechanic 
while  the  latter  Is  riding  on  the  locomotive 
for  the  purpose  of  discovering  and  remedying 
a  defect  in  the  locomotive,  but  is  a  vice  prin- 
cipal; and  the  railroad  corporation  will  be 
liable  for  the  death  of  the  master  mechanic, 
caused  by  the  negligence  of  the  conductor, 
under  Rev.  St  1899,  §  2864  (Ann.  St  1906,  p. 
1637),  providing  that  a  railroad  corporation 
shall  be  responsible  for  the  death  of  a  jperson 
resulting  from  the  negligence  of  any  employ^ 
while  running  a  train.  Tabor  v.  St  Louis,  I. 
M.  db  S.  R.  Co.,  109  S.  W.  764,  766,  210  Mo. 
385,  124  Am.  St  Rep.  728. 

Street  railroad  employia 

The  motorman  and  conductor  on  a  street 
car  are  "fellow  servanta"  Houts  v.  St  Lou- 
is Transit  Co.,  84  S.  W.  161, 164,  108  Mo.  App. 
686  (citing  Stocks  v.  St.  Louis  Transit  Co., 
79  S.  W.  1176,  106  Mo.  App.  129;  Godfrey 
V.  St  Louis  Transit  Co.,  81  S.  W.  1230,  107 
Mo.  App.  193 ;  Sams  v.  St  Louis  &  M.  R.  R. 
Co.,  73  S.  W.  686,  174  Mo.  53,  61  L.  R.  A.  475). 

The  conductor  of  one  street  car  and  the 
motorman  of  another  are  ^fellow  8ervant.s.*' 
Stocks  V.  St  Louis  Transit  Ga,  79  S.  W.  1176, 
1177,  106  Mo.  App.  129. 

A  motorman  would  be  a  'tellow  servant" 
of  a  conductor  on  another  street  car  of  the 
same  railway  operating  cars  over  tlie  same 
lines  and  both  working  for  the  same  master, 
over  the  same  line,  tot  the  same  purpose. 
Birmingham  Ry.,  Light  &  Power  Go.  v.  Mose- 
ley,  51  South.  424,  426,  164  Ala.  IIL 

Men  engaged  in  constructing  railroad 
tracks,  who  are  taken  to  and  from  the  place 
of  work  in  a  special  car,  are  "fellow  serv- 
ants" of  the  motorman,  relieving  the  com- 
pany from  liability  for  injuries  sustained 
in  a  collision  between  the  car  and  the  wagon, 
lillduff  V.  Boston  Elevated  Ry.  Co.,  81  N.  E. 
191,  195  Mass.  307,  9  L.  R.  A.  (S,  S.)  873. 

The  act  of  the  motorman  of  a  street  car 
in  approaching  a  railroad  crossing  at  the 
rate  of  30  miles  an  hour,  ^th  knowledge 
that  the  brakes  on  the  car  were  defective, 
whereby  a  collision  occurred  resulting  In  in- 
Jury  to  the  conductor,  was  the  negligence  of 
a  fellow  servant.  Craig  v.  Great  Northern 
Ry.  Co.,  106  Pac.  155,  156,  56  Wash.  640. 

Where  coal  was  put  into  the  cellar  of  a 
street  car  barn  in  such  quantity  and  manner 
that  a  piece  of  it  was  liable  to  fall,  and  did 
fall,  on  the  watchman  while  he  was  making 
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ms  rounds,  any  negligence  of  the  street  rail- 
way company's  superintendent,  who,  having 
been  told  that  the  coal  ought  to  be  pushed 
back  or  no  more  could  be  put  In,  had  gone 
In  the  cellar  before  the  accident,  and  on  re- 
turning merely  said  to  the  watchman  that  he 
would  find  there  was  plenty  of  coal  for  a 
good  while,  was  that  of  a  "fellow  Bervant" 
Lapre  v.  Woronoco  St  Ry.  Ck).,  82  N.  E.  9, 
196  Mass.  363. 

To  constitute  the  relation  of  ''fellow 
servants,"  the  servants  must  not  only  be  en- 
gaged in  a  common  employment,  but  must 
have  opportunity  to  use  precautions  against 
ea(^  other's  negligence.  The  motorman  and 
conductor  of  one  car  on  a  street  railroad,  the 
cars  of  which  run  on  schedule  time,  are  fel- 
low servants  of  the  motorman  and  conductor 
of  another  car  on  the  line,  -so  that  one  of  the 
motormen  injured  through  the  negligence  of 
the  other  motorman  in  not  performing  his 
duty  of  turning  on  the  lights  of  a  block-light 
system,  and  of  the  conductor  of  the  other  car 
in  not  performing  bis  duty  to  see  that  his 
motorman  performed  such  duty,  cannot  re- 
cover of  the  company.  Berg  v.  Seattle,  R.  & 
S.  Ry.  Co.,  87  Pac.  34,  36,  44  Wash.  14,  120 
Am.  St  Rep.  968  (citing  Grim  v.  Olympia 
Light  &  Power  Co.,  84  Pac.  635,  42,  Wash. 
119:  Howe  v.  Northern  Pac.  Ry.  Co.,  70  Pac. 
1100.  30  Wash.  569,  60  L.  R.  A.  949;  Conine 
V.  Olympia  Logging  Co.,  78  Pac.  932,  36 
Wash.  345;  Northern  Pac.  R.  Co.  v.  O'Brien, 
21  Pac.  32,  1  Wash.  St.  599 ;  Millett  v.  Puget 
Sound  Iron  &  Steel  Works,  79  Pac.  980,  37 
Wash.  438;  SteVlck  v.  Northern  Pac.  Ry.  Co., 
81  Pac.  999,  39  Wash.  501). 

The  definition  of  "fellow  servants"  is  a 
question  of  law,  and  whether  two  servants 
of  a  common  master  are  "fellow  servants"  is 
a  mixed  question  of  law  and  fact.  The  rela- 
tion of  "fellow  servants"  Is  ordinarily  one 
of  fact  and  only  becomes  a  question  of  law 
when  there  is  no  dispute  with  reference  to 
the  facts,  and  the  evidence,  with  all  legiti- 
mate inferences  to  be  drawn  therefrom,  is 
such  that  all  reasonable  and  intelligent  men 
must  reach  the  same  conclusion.  To  create 
the  relation  of  "fellow  servants,"  the  serv« 
ants  must  be  directly  co-operating  with  each 
other  in  a  particular  work  at  the  time  of  the 
injury,  or  their  usual  duties  must  be  such  as 
to  bring  them  Into  habitual  association  so  as 
to  afford  them  the  power  and  opportunity  of 
exercising  a  mutual  influence  upon  each  oth- 
er promotive  of  proper  caution.  A  conductor 
on  a  cable  car  operated  on  a  street,  and  a 
motorman  on  an  electric  car  operated  by  the 
same  company  on  a  street  crossing  the  first 
at  right  angles,  are  not,  as  a  matter  of  law, 
*'fellow  servants."  where  the  employes  on  the 
two  lines  are  under  the  control  of  different 
superintendents  in  charge  of  different  car 
bams,  and  the  lines  are  not  operated  on  a 
schedule  requiring  the  meeting  of  the  cars 
at  the  crossing,  though  rules  of  the  company 
require^  when  cars  on  the  lines  meet  at  the 


crossing,  that  cable  cars  shall  have  thei  right 
of  way,  and  though  on  a  signal  from  the 
grlpman  the  motorman  may.  cross  first  Ben- 
nett V.  Chicago  City  Ry.  Co.,  90  N.  E.  735, 
737,  243  lU.  420. 

FELO  DE  SE 

Where  a  man  of  the  age  of  discretion, 
which  at  common  law  was  14  years,  volun- 
tarily kills  himself  after  he  loses  his  mind 
by  sickness,  infirmity,  or  accident,  h'fe  is  not 
"felo  de  se,"  nor  can  he  be  said  to  commit 
murder  upon  himself.  McMahan  v.  State, 
53  South.  89,  91, 168  Ala.  70  (quoUng  1  Hale's 
Pleas  of  the  Crown,  p.  411). 

Pleading: 

The  doctrine  of  "felo  de  se"  is  operative 
only  where  one  cause  of  action  stated  Is  de- 
stroyed by  another,  which  shows  that  no 
cause  of  action  exists  in  fact,  and  does  not 
apply  where  petition  states  that  deceased 
was  negligently  shot,  if  as  a  fact  he  was  shot 
with  criminal  intent.  O'Brien  v.  St  Louis 
Transit  Co.,  110  S.  W.  705,  707,  212  Mo.  50, 
15  Ann.  Cas.  80. 

FELON 

See  Convicted  Felon. 

FELONIOUS— FELONIOUSLY 

"Peloniously"  imports  criminal  Intent. 
An  indictment  charging  that  defendant  "fe- 
loniously and  with  the  Intent  then  and  there 
to  steal,**  etc.,  sufficiently  charges  a  felonious 
intent.  State  v.  Allen,  87  Pac.  177,  178,  84 
Mont.  403  (citing  Whart.  Prec.  416 ;  State  v. 
Rechnitz,  20  Mont.  488,  52  Pac.  204). 

The  word  "feloniously,"  in  an  indict- 
ment, includes  the  word  "wrongfully."  State 
V.  Pellerin,  43  South.  159,  161,  162,  118  Ga. 
947. 

An*  instruction  that  the  term  "felonious- 
ly" means  an  intent  to  commit  a  felony,  or 
an  intent  to  commit  a  wrongful  act  which 
might  result  in  the  commission  of  a  felony, 
and  that  under  the  statutes  the  crime  of  re- 
ceiving stolen  property,  knowing  the  same  to 
have  been  stolen,  is  a  felony,  is  faulty  in  Uiat 
by  the  use  of  the  word  "might"  the  jury  is 
told  that  a  person  is  by  law  presumed  to  in- 
tend all  the  possible,  rather  than  the  rea- 
sonably probable,  consequences  of  his  volun- 
tarily wrongful  act,  and  is  also  objectionable 
in  informing  the  jury  that  an  intent,  to  com- 
mit a  wrongful  act  which  might  result  in 
receiving  stolen  property,  knowing  the  same 
to  have  been  stolen,  constituted  a  felonious 
intent  State  v.  Denny,  117  N.  W.  869,  870, 
17  N.  D.  519. 

Oriintiiftl  intent  In&ylied 

The  term  "feloniously,"  in  an  informa- 
tion, means  that  the  act  was  done  with  a 
mind  bent  on  doing  that  which  is  wrong,  or 
vfith  a  guilty  mind.    State  r.  Connors,  94 
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Paa  IM,  201,  87  Mont  15  (citing  State  t. 
Rechnitz,  52  Pac.  264,  20  Mont.  491). 

It  is  Baid  tliat  the  word  "feloniously" 
signifies  an  intent  to  commit  a  crime ;  that  it 
means  that  the  act  proceeded  from  an  evil 
heart  or  purpose:  that  it  is  ordinarily  but  a 
repetition  of  what  is  expressed  in  other  and 
simpler  words.  State  v.  Clark,  75  Atl.  534, 
535,  83  Vt  305,  Ann.  Cas.  1912A,  261. 

"'Felonious,'  when  used  in  defining  the 
crime  of*  robbery  or  larceny,  implies  an  intent 
to  steal."  Stote  v.  Fordham,  101  N.  W.  888, 
880,  13  N.  D.  404. 

In  an  indictment  alleging  that  defendant 
assaulted  the  prosecutor  and  attempted  to 
feloniously  rob  him,  the  word  "feloniously" 
means  "done  with  intent  to  commit"  the 
crime.  State  y.  Hughes,  102  Pac.  562,  563, 
31  Nev.  270  (citing  3  Words  and  Phrases,  p. 
2731). 

An  information  for  robbery,  which  al- 
leges that  accused  "feloniously"  took  from  a 
person  named  by  violence  a  specified  sum,  is 
fatally  bad  for  failing  to  allege  the  owner- 
ship of  the  property;  the  word  "feloniously" 
characterizing  the  act  as  being  done  with  a 
criminal  intent,  and  not  being  a  substitute 
for  an  allegation  of  ownership.  McGinnis 
T.  State,  91  Pac.  936,  937, 16  Wyo.  72. 

The  words  "unlawfully,  feloniously,"  as 
used  in  an  indictment  charging  accused  with 
••unlawfully,  feloniously"  receiving  property 
theretofore  feloniously  stolen,  mean  that  the 
act  which  they  characterize  proceeded  from 
a  criminal  Intent  and  evil  purpose,  and  thus 
exclude  all  color  of  right  and  excuse  for  the 
act  Bise  v.  United  States,  144  Fed.  874,  375, 
74  C.  G.  A.  1,  7  Ann.  Cas.  165. 

The* word  "felonious,"  standing  alone, 
rather  designates  the  grade  of  the  crime  as  a 
felony,  in  distinction  to  a  misdemeanor,  than 
any  particular  form  of  the  felonious  intent, 
but  yet  in  a  general  sense  it  points  to.  the  in- 
tent which  enters  into  a  felony,  and  an  in- 
dictment  charging  a  person  with  feloniously 
receiving  stolen  goods,  knowing  them  to  have 
been  stolen,  is  sufficient,  although  it  does  not 
allege  an  unlawful  intent  State  v.  Bannis- 
ter, 65  AU.  586,  79  Vt  524  (quoting  and 
adopting  the  definition  in  1  Bishop's  New 
Crim.  Law,  427). 

An  indictment  for  attempt  to  escape 
from  a  county  jail,  alleging  that,  while  ac- 
cused was  lawfully  confined  in  the  jail  of 
said  county,  he  "did  willfully,  unlawfully, 
and  feloniously  attempt  to  break  out  of  said 
county  Jail  and  in  pursuance  of  said  attempt 
did  willfully,  unlawfully,  and  feloniously 
break  out  of  a  cell  in  said  county  jail"  in 
which  he  was  confined,  and  assaulted  and 
overpowered  a  jailer  of  said  jail,  contrary  to 
the  statute,  etc.,  sufficiently  alleges  that  the 
acts  complained  of  were  done  with  intent  to 
escape,  as  the  word  "feloniously"  means 
"done  with  intent  to  commit  a  crimen"  and 


with  a  design  on  the  part  -of  the  accused  to 
commit  the.  felony  with  which  he  is  charged. 
State  V.  Clark,  104  Pac.  593,  595,  32  Nev.  145, 
Ann.  Cas.  1912C,  754. 

The  use  of  the  word  "feloniously,"  to 
characterize  the  obtainment  of  money  in  an- 
other state,  expresses  the  mere  conclusion  of 
the  pleader,  and  purports  that  the  obtain- 
ment was  with  criminal  intent  and  is  not 
an  allegation  that  the  facts  stated  were  crim- 
inal, either  under  the  common  law  as  inter- 
preted in  the  state  in  question,  or  the  equiv- 
alent to  a  setting  forth  of  a  provision  of  a 
statute  of  that  state  making  the  act  criminal; 
the  presumption  being,  in  the  absence  of  such 
allegation,  that  the  common  law  prevailed. 
People  V.  Amstein,  138  J^^.  X.  Supp.  806,  811, 
78  Misc.  Rep.  18. 

Beliberation  implied 

On  a  trial  for  murder,  the  court  should 
instruct  that  the  word  "feloniously"  means 
proceeding  from  an  evil  heart  or  purpose. 
Ewing  V.  Commonwealth,  111  S.  W.  352,  355, 
129  Ky.  237. 

The  word  "feloniously,"  as  used  in  the 
instructions  defining  willful  murder  and  vol- 
untary manslaughter,  and  in  the  indictment 
charging  willful  murder,  means  proceeding 
from  an  evil  heart  or  purpose,  done  with  a 
deliberate  intent  of  committing  a  crime. 
Ball  V.  Commonwealth,  101  S.  W.  956,  960, 
125  Ky.  601;  Gambrell  v.  Commonwealth, 
113  S.  W.  476,  480,  130  Ky.  513. 

As  affectinc  grtkde  of  oifense 

The  mere  use  of  the  term  "feloniously," 
in  charging  an  offense,  does  not  make  it  a 
felony.  That  term  is  simply  a  technical  one 
which  is  indispensable  in  informations  and 
indictments  in  a  charge  of  a  felony ;  but.  In 
order  to  constitute  an  act  a  felony,  there 
must  be  a  valid  and  existing  law  making  the 
commission  of  such  an  act  that  grade  of 
offense.  An  indictment  charging  that  accus- 
ed broke  into  a  building,  with  intent  to  felo- 
niously, etc.,  cut,  wound,  and  maim  a  certain 
horse,  did  not  charge  burglary  in  the  second 
degree,  within  a  statute  making  the  breaking 
into  any  building,  with  intent  to  commit  a 
felony,  bursary  in  the  second  degree,  where 
the  offense  of  willfully  and  maliciously  cut- 
ting, wounding,  and  maiming  a  horse,  was 
not  a  felony,  but  a  misdemeanor.  State  v. 
Taylor,  85  S.  W.  564,  566,  186  Mo.  606. 

As  descriptiTe  of  gVAde  of  offenae 

The  word  "felonious"  is  descriptive  of 
the  grade  of  the  offense  rather  than  the 
criminal  act  which  constitutes  the  offense, 
and  ordinarily  has  no  place  in  the  instruc* 
tions  and  can  be  omitted  without  affecting 
the  sufficiency  of  the  same.  An  instruction 
defining  murder  in  the  second  degree,  and 
stating  what  the  jury  must  find  to  convict  of 
that  degree,  is  not  bad  for  not  contaiain^;  the 
word  "feloniously."  State  v.  Miles,  98  S.  W. 
25,  29,  199  Mo.  530, 
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As  wmHrfowly  ov  willfnll j 

"Felonionaly"  means  with  a  deliberate  in- 
tent to  commit  a  wrongful  act,  contrliry  to 
law,  constitutiDg  an  offense,  an  act  done  with 
Intent  to  commit  a  crime,  and,  as  so  used,  in- 
cludes "maliciously."  iState  v.  Smith,  105 
S.  W.  68,  70,  U9  Tenn.  521  (citing  3  Words 
and  Phrases,  p.  2731  et  seq.,  and  5  Words  and 
Phrases,  p;  4307). 

As  applicable  to  misdemeanors 

The  use  of  the  adverb  "feloniously,"  in 
charging  a  misdemeanor,  aoes  not  vitiate  the 
indictment  Bamewell  v.  Stephens,  38  South. 
662,  663,  142  Ala.  609. 

In  charging  simple  larceny  of  property 
of  less  than  the  value  of  $35,  it  is  surplusage 
to  charge  that  the  act  was  "feloniously"  com- 
mitted. State  V.  Minnick,  102  Pac.  605,  607, 
54  Or.  86. 


Heoessity  of  vse  of  word  ^^feloaiovsly'' 
in  indiotmonts  for  felonies 

The  word  "feloniously,''  as  used  in  the 
Code  of  Criminal-  Procedure  is  a  term  of  art 
adapted  to  define  one  of  the  constituent  ele- 
ments of  a  felony.  There  is  no  other  word  in 
the  English  language  which  Is  a  perfect  syno- 
nym for  it  and  which  can  supply  its  place  as 
a  necessary  requisite  of  the  charging  part  of 
an  indictment  fot  a  felony.  Hocker  v.  Com- 
monwealth (Ky.)  Ill  S.  W.  676,  679. 

Where  the  word  "feloniously"  is  unneces- 
sarily used  in  charging  a  felony,  it  amounts 
to  no  more  than  saying  that  the  crime  charg- 
ed was  a  felony,  and  cannot  be  construed  as 
meaning  knowingly  or  with  knowledge.  State 
V.  Judd,  109  N.  W.  892,  893,  182  Iowa,  296, 
11  Ann.  Cas.  91. 

Under  the  statute  providing  that  it  shall 
not  be  necessary  to  allege  that  the  offense 
charged  is  done  feloniously,  the  omission  of 
the  word  "feloniously"  from  an  information 
for  grand  larceny  is  not  fatal.  Baldwin  v. 
State,  35  South.  220,  221,  46  Fla.  115. 

The  word  "feloniously"  is  not  essential 
to  an  Indictment  under  a  statute  establishing 
a  form  for  a  bill  of  indictment  for  perjury 
without  using  the  word,  and  declaring  that 
this  form  shall  be  sufficient  State  v.  Harris, 
50  S.  E.  116,  116, 145  N.  G.  456. 

Speeiflo  intent  implied 

The  word  "feloniously"  Imports  only  that 
criminal  Intent  which  is  the  necessary  part 
of  every  felony,  or  other  crime,  but  they  do 
not  necessarily  include  the  specific  **purpose" 
to  do  the  act  which  is  an  element  of  the 
crime  charged.  Whether  the  indictment  is 
<m  a  statute  or  at  the  common  law,  it  is  a 
rale  universal  and  without  exception  that 
every  intent,  llfce  everything  else,  which  the 
law  makes  an  element  of  the  offense  must  be 
alleged,  for  otherwise  no  prima  fade  case  ap- 
pears. Newby  y.  8tate»  106  N.  W- 1099,  1100, 
75  Neb.  33. 


As  mnlawfnllj 

A  charge  that  an  act  was  done  "feloni- 
ously" includes  the  charge  of  unlawfulness. 
State  V.  MUler,  89  S.  W.  377.  380,  190  Mo. 

The  word  "feloniously"  Includes  "unlaw- 
fully" in  Its  meaning,  for  an  act  cannot  be 
said  to  be  "feloniously"  done  and  not  be  "un- 
lawfully" done.  People  v.  St.  Clair,  91  N.  B. 
573,  574,  244  111.  444  (citing  Carroll  v.  SUite, 
75  S.  W.  471,  71  Ark.  403). 

The  word  "feloniously,"  as  used  in  an  in- 
formation for  assaulting  a  female  under  12 
years,  is  fairly  equivalent,  in  connection  with 
the  illegal  act  charged,  to  the  word  ''unlaw- 
fully," for  the  purpose  of  charging  the  mani- 
festly illegal  act  to  have  been  "unlawfully" 
done.  Barnard  v.  State,  60  N.  W.  1058, 1059, 
88  Wis.  656. 

As  iriokedly  and  aeainst  admonitions 
of  the  law 

"  'Felonious'  means  wickedly  and  against 
the  admonition  of  the  law;  unlawfully." 
State  V.  Brpwn,  79  S.  W.  1111,  1112,  181  Mo. 
192 ;  State  v.  Foraha,  88  S.  W.  746,  751,  190 
Mo.  296,  4  Ia  R.  A.  (N.  S.)  576 ;  State  v.  Hott- 
man,  94  S.  W.  237,  239, 196  Mo.  110. 

* 

The  word  'feloniously"  means  wickedly, 
wrongfully,  and  against  the  admonition  of 
the  law.  State  v.  Platner,  93  S.  W.  403,  404, 
196  Mo.  128 ;  State  v.  Wissing,  86  S.  W.  557, 
559,  187  Mo.  96;  State  v.  Temple,  92  S.  W. 
494,  496,  194  Mo.  228;  State  v.  Lehman,  81  S. 
W.  1118,  1122,  182  Mo.  424,  66  L.  R.  A.  490, 
103  Am.  St.  Rep.  670 ;  State  v.  Bateman,  95 
S.  W.  413,  414, 196  Mo.  36. 

The  word  "feloniously"  means  wrongful- 
ly and  wickedly,  and  also  refers  to  the  pun- 
ishment imposed  by  law.  State  v.  Vaui^n, 
98  S.  W.  2,  5,  200  Mo.  1. 

FZXOKIOirS  ASSAVIiT 

Ordinarily  the  words  "felonious  assault," 
when  applied  to  an  assault  upon  a  female, 
are  Intended  to  characterize  an  assault  with 
intent  to  commit  rape;  but  they  do  not  ex- 
clude all  other  felonious  assaults,  such  as  as- 
saults with  intent  to  murder,  assaults  with 
intent  to  rob,  nor  do  they  exclude  the  sugges- 
tion of  the  consummated  act  of  rape.  Huey 
v.  State,  66  S.  E.  1023, 1027,  7  Ga.  App.  898.  > 

FELONIOUS  HOMICIDE 

"Felonious  homicide"  is  either  murder  in 
the  first  or  second  degrees  or  manslaughter. 
SUte  V.  Roberts  (Del.)  78  AU.  305,  309 ;  State 
V.  Wiggins  (Del.)  76  Atl.  632,  634,  7  Pennewill, 
127;  State  v.  Reese  (Del.)  79  Ati.  217,  220; 
State  V.  Primrose  (Del.)  77  Ati.  717,  719; 
State  V.  UnderhiU  (Del.)  69  AU.  880,  882,  6 
Pennewill,  491;  State  v.  Russo  (Del.)  77  Atl. 
743,  745,  1  Boyoe,  538. 

"Felonious  homicide"  is  the  killing  of  one 
human  being  by  another  without  jurisdiction 
or  excuse*    State  v.   Edmunds,   104  N.   W. 
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1115,  1117,  20  S.  D.  135  (citing  Anderson's 
Law  Diet.  512). 

A  **felonlou8  homicide"  at  common  law 
is  of  two  kinds,  manslaughter  and  murder, 
the  difference  between  which  consists  princi- 
pally that  in  murder  there  Is  the  Ingredient 
of  malice,  while  In  manslaughter  there  is 
none.  State  v.  Blackburn  (Del.)  75  AtL  536, 
539,  7  PennewlU,  479. 

FEIiOmOUS  INTKNT 

"Felonious  Intent,"  where  used  In  penal 
statutes,  means  criminal  intent.  People  ex 
rel.  Perkins  v.  Moss,  100  N.  Y.  Supp.  427, 
430,  50  Misc.  Rep.  198  (qhotlng  People  v. 
Moore,  37  Hun,  93). 

Under  Rev.  Laws  1905,  §  3045,  providing 
that  no  trust  company  shall  lend  its  funds 
or  other  property  to  its  officers,  the  "feloni- 
ous Intent"  to  appropriate  the  funds  of  the 
company  is  inferred  from  the  fact  that  an 
officer  becomes  Indebted  to  it,  and  no  specific 
intent  need  be  shown,  but  under  the  general ; 
larceny  statute  (section  5078)  the  state  is 
compelled  to  prove  beyond  a  reasonable  doubt 
that  the  money  was  appropriated  with  the 
Intention  to  deprive  the  company  of  it  Up- 
on a  trial  under  section  3045,  the  state  hav- 
ing shown  an  indebtedness,  a  prima  facie  case 
of  guilt  is  made  out,  but  under  section  5078 
Indebtedness  may  be  consistent  with  inno- 
cence. In  a  prosecution  under  section  5078, 
it  was  error  to  charge  that  section  3045  might 
be  considered  as  bearing  on  the  question  of 
Intent  i^oite  v.  Barnes,  122  N.  W.  4,  5,  108 
Minn.  227. 

FIXONIOU8  TAKING 

As  steal,  see  Steal. 


See  Assault  with  Intent  to  Commit  Fel- 
ony; Capital  Felony;  Cases  of  Fel- 
ony ;  Compounding  a  Felony ;  Treason, 
Felony,  and  Breach  of  the  Peace. 

Any  other  felony,  see  Any  Other. 

Misprision  of  felony,  see  Misprision. 

At  common  law  the  term  "felony'*  compre- 
hends a  large  class  of  high  crimes  as  well 
as  those  of  a  less  atrocious  character.  The 
term  "felony"  always  drew  after  it  a  forfei- 
ture of  goods  and  diattels.  Perry  ▼.  Man,  1 
R.  I.  263,  265. 

At  common  law,  a  felony  was  an  offense, 
a  conviction  for  which  caused  forfeiture  of 
lands  or  goods,  or  both,  and  was  also  subject 
to  punishment  by  death,  or  otherwise.  Bur- 
ton V.  New  York  Cent.  &  H.  R.  R.  Co.,  132  N. 
T.  Supp.  628,  633,  147  App.  Div.  557 ;  Tucker 
V.  United  States,  196  Fed.  260,  266,  116  C.  C. 
A.  62 ;  Ex  parte  O'Shea,  105  Pac.  776,  779, 
11  Cal.  App.  568  (quoting  and  adopting  defi- 
nitions in  Bouv.  Law  Diet;  Moz.  &  W.  Law 
met.) ;  Dolan  v.  United  States,  133  S^d.  440, 
452,  69  C.  C.  A.  274  (dtlng  Considlne  v.  Unit- 
ed States,  112  Fed.  842,  50  C.  O.  A.  272;  Ban-  i 


non  ▼.  United  States,  15  Sup.  Ct  467,  156 
U.  S.  464,  39  L.  Ed.  494;  United  States  v. 
Coppersmith,  4  Fed.  198). 

Felony  by  common  law  is  against  the 
life  of  a  man,  as  murder,  manslaughter; 
against  a  man's  goods,  such  as  larceny  and 
robbery;  against  his  habitation  as  burglary, 
arson  and  housebuming;  and  against  pub- 
lic Justice,  as  breach  of  prison.  Leeman  v. 
PubUc  Service  Ry.  Co.,  72  AtL  8,  9,  77  N.  J. 
Law,  420. 

"An  offense  punishable  by  imprisonment 
in  the  penitentiary,  absolutely  or  in  the  al- 
ternative, is  a  *felony.'"  Waters-Pierce  Oil 
Co.  V.  State,  106  S.  W.  918,  929,  48  Tex.  av. 
App.  162. 

A  "felony**  is  an  offense  punishable  by 
death  or  imprisonment  at  hard  labor.  State 
V.  MeUes,  42  South.  109,  200,  117  La.  656 
(citing  Hen.  Dig.  p.  356,  No.  4). 

A  "felony**  means  an  offense  for  which 
the  offender,  on  conviction,  shall  be  punished 
by  death  or  imprisonment  in  the  penltentia-' 
ry,  and  not  otherwise.  Freeman  v.  State,  57 
S.  E.  924,  1  6a.  App.  276. 

By  the  statutes  of  many  states,  a  "felo- 
ny** is  a  crime  punishable  with  death  or  im- 
prisonment in  the  penitentiary.  People  v. 
Smith,  77  Pac.  449,  450,  143  Cal.  597 ;  Coch- 
ran V.  United  States,  147  Fed.  206,  208,  77 
C.  C.  A.  432  (citing  Wilson's  Rev.  &  Ann.  St. 
Okl.  1903,  i  1926)  ;  Ex  parte  Tanl,  91  Pac. 
137,  29  Nev.  385,  13  L.  R.  A.  (N.  S.)  518; 
State  ex  reL  Butler  v.  Foster,  86  S.  W.  245, 
248,  187  Mo.  590;  People  v.  Russell,  91  N. 
B.  1075,  1076,  245  111.  268;  Gordon  v.  Ck>m-= 
monwealth,  133  S.  W.  206,  209,  141  Ky.  461 ; 
Cochran  v.  United  States,  76  Paci  672,  673, 14 
Okl.  108 ;  Territory  v.  Gonzales,  89  Pac.  250, 
251,  14  N.  M.  31.  Walden  v.  State,  39  South. 
151,  50  Fla.  151 ;  State  v.  McKee,  104  S.  W. 
486,  487,  126  Mo.  App.  524 ;  Milne  v.  People, 
79  N.  E.  631,  632,  224  111.  125. 

At  common  law,  "felony**  was  an  of* 
fense  which  occasioned  a  total  forfeiture  of 
land  or  goods,  or  both,  and  a  "misdemeanor" 
was  an  offense  less  than  a  felony.  In  Ore- 
gon, conviction  of  crime  does  not  work  a  for- 
feiture of  the  defendant's  estate,  and  hence, 
in  the  absence  of  statute,  the  term  "felony** 
is  not  descriptive  of  any  offense,  but  by  B. 
&  C.  Comp.  §  1230,  a  felony  is  defined  as  a 
crime  punishable  by  death  or  imprisonment 
in  the  penitentiary,  every  other  offense  being 
declared  a  "misdemeanor**  by  section  1231. 
State  V.  Biggs  (Or.)  97  Pac.  713,  714. 

Every  "felony**  includes  trespass.  State 
V.  WaUer,  74  S.  W.  842,  844,  174  Mo.  5ia 

The  word  "felony**  is  not  the  name  of 
any  distinctive  offense,  but  Is  a  generic  term 
employed  to  dlstlngui^  certain  high  crimes, 
such  as  murder,  arson,  and  larceny,  from 
minor  ones,  known  as  misdemeanors,  and  an 
averment  that  accused  broke  and  entered  a 
car  for  the  purpose  of  committing  a  felony 
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foils  to  apprise  bim  of  the  spedflc  offense 
which  it  is  claimed  he  intended  to  commit. 
State  ▼.  Doran,  59  Atl.  440,  441,  99  Me.  329, 
105  Am.  St.  Rep.  27& 

By  the  terms  of  the  statute,  any  theft 
from  the  person  Is  a  "felony."  Campbell 
T.  State,  135  S.  W.  548,  549,  61  Tex.  Cr. 
Rep.  504. 

Slander  being,  under  Kirby's  Dig.  §  1861, 
a  felony,  and  the  law  not  requiring  one 
instituting  a  prosecution  for  felony  to  give 
a  bond,  a  bond  for  costs  given  by  one  in- 
stituting prosecution  for  slander,  and  the 
Judgment  based  thereon,  Is  void.  Emerson 
V.  Hopper,  127  S.  W.  467,  94  Ark.  384,  140 
Am.  St  Rep.  121. 

The  words  "felony"  and  misdemeanor," 
in  the  statute,  authorizing  disbarment  on  an 
attorney's  conviction  of  felony  or  misdemean- 
or involving  moral  turpitude,  and  making 
the  conviction  record  conclusive  evidence,  are 
used  in  their  statutory  sense,  and,  there  be- 
ing no  offense  known  to  the  state  law  as 
"con^iracy  to  suborn  perjury,"  an  attor- 
ney's conviction  of  such  offense  In  a  federal 
court  is  not  conclusive  evidence,  in  a  dis- 
barment proceeding,  of  his  commission  of  an 
act  warranting  disbarment.  State  v.  Biggs 
(Or.)  97  Pac.  713,  714. 

Felonlova  intent 

Since  the  punishment  for  retailing  spirit- 
uous liquors  is  that  dxed  for  a  misdemeanor, 
under  Revisal  1905,  §  3291,  providing  that  a 
"felony"  is  a  crime  punishable  by  either 
death  or  imprisonment  in  the  state's  prison, 
and  that  any  other  crime  is  a  "misdemean- 
or," the  word  "feloniously,"  in  a  warrant 
charging  that  accused  unlawfully,  willfully, 
and  feloniously  retailed  spirituous  liquors,  is 
superfluous.  State  v.  Shine,  62  S.  E.  1080, 
1081,  149  N.  C.  480. 

The  word  "felony,"  in  the  statutes  defin- 
ing justifiable  homicide  as  the  killing  of  a 
human  being  in  self-defense  or  in  defense  of 
property  against  one  manifestly  intending 
to  commit  a  felony,  and  providing  that  one 
who  shall  willfully  destroy  any  fence  or  oth- 
er valuable  improvement  shall  be  guilty  of  a 
*'felony,"  does  not  include  the  mere  placing  by 
one  of  his  hand  on  a  post  in  a  fence,  not  for 
the  purpose  of  destroying  the  fence,  but  for 
the  purpose  of  pulling  it  down  to  make  a 
gap  through  which  he  might  drive  his  cattle 
into  a  field,  especially  where  the  act  was 
done  under  a  claim  of  right  Driggers  v. 
United  States,  104  S.  W.  1166,  1170,  7  Ind.  T. 
752. 

Under  the  state  Constitution,  declaring 
that  the  term  "felony"  shall  be  construed  to 
mean  any  criminal  offense  punishable  with 
death  or  imprisonment  in  the  state  prison, 
and  the  statute,  declaring  any  crime  punish- 
able by  death  or  imprisonment  in  the  state 
prison  a  felony,  and  providing  that  it  shall  not 
be  necessary  to  allege  in  an  indictment  that 


the  offense  charged-  Is  a  felony  or  felonious,  or 
done  feloniously  and  that  no  indictment  shaU 
be  quashed  by  reason  of  the  omission  of  the 
words  "felony,"  "felonious,"  or  "feloniously," 
a  failure  to  allege  that  the  acts  charged 
were  feloniously  committed,  where  that  is 
not  a  part  of  the  statutory  definition  of  the 
offense,  does  not  affect  the  validity  of  an  in- 
dictment The  punishment  fixed  by  statute 
determines  whether  the  offense  charged  is 
or  is  not  a  "felony."  McCaskiU  v.  State,  45 
South.  843,  844,  55  Fla.  117. 

Miadenieanor  diatinarnial&ed 

In  general  terms,  all  crimes  are  "felo- 
nies" and  "misdemeanors."  The  former  in- 
clude more  serious  offenses,  consequently  re- 
ceive more  severe  punishment  Misdemean- 
ors include  offenses  less  serious  and  usually 
punished  by  fine  or  imprisonment  or  both. 
State  V.  WllUams,  38  South.  686,  687,  114 
La.  939. 

Under  the  statute,  defining  a  '^felony"  as 
a  crime  punishable  by  death  or  state  im- 
prisonm^it,  and  making  other  offenses  mis- 
demeanors, obstructing  a  street  being  pun- 
ishable by  a  fine  only,  is  a*  "misdemeanor." 
Commonwealth  v.  New  York  iJent  &  H.  R. 
R.  Co.,  92  N.  E.  766,  769,  206  Masrf.  417, 
19  Ann.  Cas.  529. 

The  statute  defining  trusts,  and  for  a 
violation  thereof  providing  a  fine  of  not  less 
than  150  nor  more  than  $5,000,  or  imprison- 
ment not  less  than  six  months  nor  more  than 
a  year,  or  both,  prescribes  a  "misdemeanor," 
since  by  statute  a  "felony"  is  a  crime  pun- 
ishable by  death  or  by  imprisonment  in  the 
state  prison,  and  every  other  crime  is  a  "mis- 
demeanor." Union  Ice  Co.  v.  Rose,  104  Pac. 
1006,  1007,  11  Cal.  App.  357. 

Under  Rev.  St.  1899,  §  2393  (Ann.  St. 
1906,  p.  1466),  defining  "felony"  as  any  of- 
fense for  which  the  offender  shall  be  liable 
to  be  punished  by  imprisonment  in  the  peni- 
tentiary, etc.,  and  section  2395  defining  a 
"misdemeanor"  as  any  offense  punishable  by 
fine  or  imprisonment  in  the  county  jail,  or 
both,  one  convicted  of  violating  section  1838 
(page  1272),  providing  that  one  carnally 
knowing  an-  unmarried  female  between  the 
ages  of  14  and  18  years  shall  be  deemed 
guilty  of  a  felony,  and  shall  be  punished  by 
imprisonment  in  the  penitentiary,  or  by  im- 
prisonment in  the  county  jail  or  by  fine,  or 
both,  is  convicted  of  a  felony  though  he  is 
punished  by  imprisonment  in  the  county 
jail.  State  ex  rel.  Sanks  v.  Johnson,  121 
S.  W.  780,  781,  784,  138  Mo.  App.  306. 

The  word  "felony"  is  not  the  name  of 
any  distinctive  offense,  but  is  a  generic  term 
employed  to  distinguish  different  crimes,  as 
murder,  arson,  and  larceny,  from  "misde- 
meanors," or  minor  ones,  and  hence  an  aver- 
ment in  an  indictment  that  accused  broke 
and  entered  a  car  for  the  purpose  of  com- 
mitting a  felony  is  insufllcient  because  fail- 
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IniT  to  apprise  him  of  tiie  specific  offense 
which  it  is  claimed  he  Intended  to  commit. 
State  v.  Doran,  59  Atl.  440,  441,  99  Me.  329, 
105  Am.  St.  Rep.  278. 

Where,  In  a  prosecution  for  homicide, 
the  court  instructed  the  jury  that:  "It  Is 
only  when  a  felony  is  intended  that  the  kill- 
ing is  Justifiable.  A  *felony'  is  any  offense 
punishable  by  death  or  by  imprisonment  In 
the  penitentiary" — it  was  not  error  to  fur- 
ther instruct  that  ''simply  pointing  a  gun  at 
another  is  not  a  felony.  It  is  a  misde- 
meanor," where  the  theory  of  the  state  was 
that,  while  the  deceased  had  i)ointed  a  gun 
at  the  accused,  he  had  also  at  the  same  time 
pointed  it  at  two  others,  and  the  contention 
of  accused  that  the  instruction  in  reference 
to  pointing  a  gun  at  another,  being  only  a 
misdemeanor,  was  calculated  to  create  the 
impression  that  the  defense  of  accused  rest- 
ed solely  on  the  ground  of  reasonable  fear, 
resulting  from  the  gun  being  pointed,  where- 
as the  defense  also  rested  upon  the  ground 
that  the  deceased  was  about  to  use  a  pistol, 
was  not  well  taken,  since  it  was  the  duty 
of  the  Judge  to  submit  to  the  Jury  all  of  the 
theories  of  the  accused.  Long  r.  State,  56 
S.  E.  '444,  446,  127  Ga.  350. 

At  common  law,  "felony"  was  an  offense 
which  occasioned  a  total  forfeiture  of  land 
or  goods,  or  both,  and  a  "misdemeanor"  was 
an  offense  less  than  a  felony.  In  Oregon, 
conviction  of  crime  does  not  work  a  forfei- 
ture of  the  defendant's  estate,  and  hence,  in 
the  absence  of  statute,  the  term  "felony"  is 
not  descriptive  of  any  offense,  but  by  B.  ft 
C.  €k>mp.  §  1230,  a  felony  is  defined  as  a  crime 
punishable  by  death  or  imprisonment  In  the 
penitentiary,  every  other  offense  being  de- 
clared a  "misdemeanor"  by  section  1231. 
State  V.  Biggs  (Or.)  97  Pac.  713,  714. 

A  "felony"  at  common  law  was  an  of- 
fense punishable  by  death,  or  to  which  the 
old  English  law  attached  the  total  forfeiture 
of  lands  or  goods;  but  the  essential  differ- 
ence between  a  felony  and  a  misdemeanor  is 
now  practically  lost  in  England  since  the 
felony  act  of  1870.  In  this  country  it  sim- 
ply denotes  the  degree  or  clas^  of  crimes. 
In  fact,  the  distinction  between  a  felony  and 
a  misdemeanor  is  for  the  Legislature.  The 
Legislature  may  leave  much  to  the  discre- 
tion of  the  Jury  and  the  trial  Judge  as  to 
the  punishment  for  crime,  and  it  makes  no 
difference  that  the  Legislature  has  desig- 
nated certain  crimes  as  felonies  which  at 
common  law  were  offen.ses  punishable  by 
death,  or  to  which  forfeiture  of  property 
was  attached,  and  certain  other  crimes  as 
misdemeanors,  or  divided  crimes  into  two 
classes  based  on  the  punishment  Imposed,  as 
is  done  in  Pen.  Code,  §  17.  Ex  parte  O'Shea, 
105  Pac.  776,  779,  11  Cal.  App.  568  (quotmg 
and  adopting  definitions  in  Bouv.  Law  Diet., 
Moz.  &  W.  Law  Diet). 


A  "felony"  at  common  law  Is  an  offense 
which  occasions  a  total  forfeiture  of  either 
lands  or  goods  or  both,  and  to  which  capital 
or  other  punishment  may  be  superadded,  ac- 
cording to  the  degree  of  guUt  By  the  early 
common  law  in  England,  felonies  were  those 
crimes  punishable  capitally  or  by  forfeiture 
of  land,  or  goods,  or  both,  but  the  term  was 
not  one  of  settled  meaning,  and  by  some  au- 
thorities the  test  was  the  liability  to  forfei- 
ture, rather  than  the  liability  to  capital  pun- 
ishment. In  statutes  creating  or  defining  of- 
fenses, the  language  usually  expressly  Indi- 
cates whether  the  offense  is  to  be  deemed  a 
felony  or  misdemeanor,  and  for  practical  pur- 
poses it  may  be  said  that  those  crimes  which_ 
by  the  common  law,  were  punishable  capital- 
ly, or  which  are  expressly  made  felonies  by 
statute,  are  now  to  be  considered  of  that 
class,  while  all  other  criminal  offenses  are 
to  be  deemed  misdemeanors,  and  no  offense 
is  to  be  deemed  a  felony  unless  it  comes 
within  this  description.  But,  if  the  offense 
has  been  a  felony,  the  mere  reduction  of  the 
punishment  will  not  of  Itself  change  it  to  a 
misdemeanor.  An  offense  shall  never  be 
made  felony  by  the  construction  of  any  doubt- 
ful and  ambiguous  words  of  a  statute;  and 
therefore,  If  it  be  prohibited  under  a  pain 
of  forfeiting  all  that  a  man  has  or  of  for- 
feiting body  and  goods  it  shaU  amomit  to 
no  more  than  .a  high  misdemeanor.  Tho 
word  "misdemeanor,"  in  Mb  usual  accepta- 
tion, is  applied  to  all  those  crimes  and  of- 
fenses for  which  the  law  has  not  provided 
a  particular  name,  and  they  may  be  punish- 
ed according  to  the  degree  of  the  offense,  by 
fine  or  imprisonment,  or  both.  A  misde- 
meanor is,  in  truth,  any  crime  less  than  a 
felony;  and  the  word  is  generally  used  in 
conti-adistinction  to  felony;  misdemeanors 
comprehending  all  Indictable  offenses  which 
do  not  amount  to  felony.  The  selling  of  in- 
toxicating liquors  at  common  law  was  not 
a  felony,  not  even  a  crime.  So,  when  it  is 
made  a  crime,  and  the  statute  does  not  ex- 
pressly state  as  to  whether  it  is  a  felony  or 
misdemeanor,  the  presumption  is  that  it  is 
a  misdemeanor.  Ex  parte  Cain,  93  Pac.  974, 
976,  20  Okl.  125  (citing  1  Buss.  Cr.  t9th  Ed.] 
c.  4.  pp.  77,  78;  1  McClaln,  Cr.  Law,  §  IS: 
State  V.  Hill,  91  N.  C.  561 ;  U.  S.  v.  Belvin 
[C.  C]  46  Fed.  385). 

Rev.  Laws  Mass.  c.  215,  $  1,  provides 
that  any  crime  punishable  by  death  or  by 
imprisonment  in  the  state  prison  is  a  felony, 
and  that  all  other  crimes  are  misdemeanors. 
When  such  statute  was  enacted  the  state 
had  but  one  state  prison,  in  which  both  men 
and  women  were  confined,  but  subsequently 
it  established  a  women's  prison,  and  provid- 
ed by  statute  that  women  convicted  of  of- 
fenses for  which  they  would- previously  have 
been  sent  to  the  state  prison  should  there- 
after be  sentenced  to  the  women's  prison, 
and  also  that  women  convicted  of  lesser  of- 
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fenaeB  inmlsbable  by  impriflonment  In  a  Jail 
or  house  of  oorrection  might  be  sentenced  to 
each  women's  prison.  Held,  that  the  latter 
class  of  offenses  were  not  thereby  made  fel- 
onies, but  that  so  far  as  relates  to  women 
the  grade  of  the  offense  was  no  longer  de- 
termined by  the  plaoe  of  imprisonment  to 
which  they  might  be  sentenced,  but  rather 
by  the  place  in  which  a  man  guilty  of  the 
game  offense  would  be  confined.  Ex  parte 
Brown,  151  Fed.  710,  711. 

Offense  must  be  declared  to  "be  a  felony 

A  •*felony"  at  common  law  is  an  offense 
which  occasions  a  total  forfeiture  of  either 
lands  or  goods,  or  both,  and  to  which  cap- 
ital or  other  punishment  may  be  superadded, 
according  to  the  degree  of  guilt.  In  statutes 
creating  or  defining  offenses,  the  language 
usually  expressly  indicates  whether  the  of- 
fense is  to  be  deemed  a  felony  or  misde- 
meanor, and  for  practical  purposes  it  may 
be  said  that  those  crimes  which,  by  the  com- 
mon law,  were  punishable  capitally,  or  which 
are  expressly  made  felonies  by  statute,  are 
now  to  be  considered  of  that  class,  while  all 
other  criminal  offenses  are  to  be  deemed  misr 
demeanors,  and  no  offense  is  to  be  deemed  a 
felony  unless  it  comes  within  this  descrip- 
tion. But,  if  the  offense  has  been  a  felony, 
the  mere  reduction  of  the  punishment  will 
not  of  itself  change  it  to  a  misdemeanor. 
An  offense  shall  never  be  made  felony  by 
the  construction  of  any  doubtful  and  am- 
biguous words  of  a  statute;  and  therefore, 
if  it  be  prohibited  under  a  pain  of  forfeiting 
all  that  a  man  has,  or  of  forfeiting  body 
and  goods,  it  shall  amount  to  no  more  than 
a  high  misdemeanor.  The  word  * 'misde- 
meanor/' in  its  usual  acceptation,  is  applied 
to  all  those  crimes  and  offenses  for  which 
tlia  law  has  not  provided  a  particular  nanoe, 
and  they  may  be  punished  according  to  the 
degree  of  the  offense,  by  fine  or  imprison- 
ment, or  both.  A  misdemeanor  is,  in  truth, 
any  crime  less  than  a  felony;  and  the  word 
is  generally  used  in  contradistinction  to  fel- 
ony; misdemeanors  comprehending  all  in- 
dictable offenses  which  do  not  amount  to 
felony.  The  selling  of  intoxicating  liquors  at 
common  law  was  not  a  felony,  not  even  a 
crime.  When  It  is  made  a  crime,  and  the 
statute  does  not  expressly  state  as  to  wheth- 
er it  Is  a  felony  or  misdemeanor,  the  pre- 
sumption is  that  It  is  a  misdemeanor.  Ex 
parte  Cain,  93  Pac.  974,  976,  20  Okl.  125  (cit- 
ing 1  Russ.  Cr.  [9th  Ed.]  c.  4,  pp.  77,  78;  1 
McClam,  Cr.  Law,  §  18;  State  v.  Hill,  91  N. 
C.  561;  United  States  r.  Belvin,  46  Fed.  385). 

A  "felony"  is  defined  by  statute  to  be  a 
public  offense  punishable  with  death,  or 
which  is,  or,  in  the  discretion  of  the  court, 
may  be,  punishable  by  imprisonment  In  the 
penitentiary  or  territorial  prison,  or  any  oth- 
er public  offense  which  Is  or  .may  be  express- 
ly dedared  by  law  to  be  a  felony,  and  the 
statute,  In  relation  to  an  assaalt  with  a 


deadly  weapon,  does  not  declare  the  crime 
to  be  a  felony,  although  it  may  become  one 
by  the  penalty  imposed.  Hence,  on  a  prose- 
cution for  such  assault,  it  is  not  necessary 
that  the  indictment  should  charge  the  act 
to  haye  been  done  feloniously.  Territory  v. 
Gonsales,  89  Pac.  250,  251, 14  N.  M.  31. 

Rev.  St  §  6427,  provides  that  "every 
person  who  knowingly  and  intentionally  aids 
or  abets  any  person  in  the  commission  of 
any  felony  denounced  in  the  three  preceding 
sections"  shall  be  punished,  etc.  In  the  orig- 
inal statute  said  four  sections  were  all  em- 
braced in  one  section,  which  expressly  de- 
clared the  offenses  now  contained  in  the  first 
three  sections  to  be  felonies,  and  the  part 
which  now  constitutes  section  5427  read, 
'*Any  person  who  shall  ♦  ♦  ♦  aid  and 
abet  any  person  in  the  commission  of  any 
such  felony,"  etc.  In  the  revision  such  ex- 
press declaration  was  omitted,  and  it  has 
since  been  settled  by  decision  that  the  of- 
fenses, described  in  the  first  three  sections 
are  not  felonies,  but  misdemeanors,  under 
the  common-law  rule  of  construction  applied 
to  federal  statutes,  although  the  punishment 
prescribed  Is  imprisonment  in  a  penitentiary 
at  hard  labor,  which,  by  the  general  under- 
standing in  this  country,  makes  the  offense 
a  felony.  Held,  that  such  construction  does 
not  render, section  5427  a  nullity,  but  that 
the  word  "felony,"  as  used  therein,  should 
be  given  its  popular  meaning,  in  order  to 
give  effect  to  the  section  in  acoordanoe  with 
the  manifest  intention  of  Ck)ngress.  Dolan 
V.  United  Stotes,  133  Fed.  440,  444,  69  C.  C. 
A.  274 ;  United  States  v.  York,  131  Fed.  323, 
32i5. 

Xiaior  offeaase  distiacolskod 

An  offense  punishable  by  imprisonment 
in  the  parish  prison  or  by  liard  labor  in  the 
penitentiary  is  a  "minor  offense"  and  not  a 
"felony."  State  v.  Wall,  52  South.  556,  560, 
126  La.  400. 

Abortion 

Rev.  St.  1899,  §  1823,  provides  that  for  a 
person  to  kill  any  woman  by  administering 
to  her  any  drugs  or  using  on  her  any  instru- 
ment with  intent  to  destroy  a  pregnancy,  not 
a  medical  necessity,  should  constitute  man- 
slaughter. Section  1825  declared  that  for  a 
person  to  destroy  any  quick  child  while  at- 
tempting to  commit  an  abortion,  unless  a 
medical  necessity,  should  constitute  man- 
slaughter in  the  second  degree,  and  section 
1853  made  it  a  misdemeanor  to  administer 
to  a  pregnant  woman  any  drug  or  to  employ 
any  other  means  with  intent  to  produce  an 
abortion,  unless  such  act  was  a  medicar  ne- 
cessity,  etc.  Act  March  20,  1907  (Laws  1907, 
p.  280)  expressly  repealed  section  1825,  and 
In  lieu  thereof  enacted  that  any  person  who, 
with  intent  to  produce  an  abortion,  advises, 
gives,  sells,  or  administers  to  a  woman  wheth- 
er pregnant  or  not,  or  who,  with  sncli  intent. 
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procures  or  causes  her  to  take  any  drug, 
medicine^  or  article,  or  uses  upon  her  or  ad- 
vises her  to  use  any  instrument  to  produce 
an  abortion  (unless  necessary  to  preserve 
life),  etCy  shall,  in  the  event  of  the  death  of 
the  woman  or  any  quick  child  whereof  she 
be  pregnant,  on  conviction  be  adjudged  guilty 
of  manslaughter  in  the  second  degree,  and 
in  case  death  does  not  ensue  shall  be  guilty 
of  the  "felony  of  abortion,"  and  shall  be 
punishable  accordingly.  Held,  that  every 
element  of  the  crime  of  abortion  contained 
in  sections  1823,  1825,  and  1853  was  included 
in  the  act  of  1007,  and  that  such  act  repealed 
such  sections,  so  that  thereafter  the  adminis- 
tering of  a  drug  to  a  pregnant  woman  or  the 
employment  of  any  means  (with  intent  to 
procure  an  abortion)  was  a  felony,  and  not 
a  misdemeanor.  State  ex  rel.  Gaston  v. 
Shields,  130  S.  W.  298,  300,  230  Mo.  91. 

Adultery 

As  adultery  may  be  punished  by  impris- 
onment in  the  penitentiary,  it  is  a  felony, 
as  Code,  f  5093,  defines  a  felony  as  a  public 
offense, .  which  may  be  punished  by  impris- 
onment in  the  penitentiary.  State  v.  Clem- 
enson,  99  N.  W.  139,  123  Iowa,  524. 

AManlt  wltlL  latent  to  klU 

An  assault  with  intent  to  kill,  being  pun- 
ishable by  Imprisonment  in  the  penitentiary, 
is  a  "felony"  under  the  statute,  making  any 
ofFense  punishable  by  imprisonment  in  the 
penitentiary  a  felony.  State  v.  Wilson,  126 
S.  W.  996,  140  Mo.  App.  726. 

Bribery 

Bribery  denounced  by  the  statute,  pro- 
viding that  every  person  who  shall  by  bribery 
deter  a  witness  from  giving  evidence  in  any 
cause  shall  be  deemed  guilty  of  a  misdemean- 
or, and  that,  if  the  cause  be  a  prosecution  for 
a  felony,  the  person  so  offending,  shall  be 
punished  by  imprisonment  in  the  peniten- 
tiary for  two  years,  or  in  the  county  jail,  or 
by  fine,  is  not  a  "felony"  within  the  statute 
declaring  that  the  term  "felony"  means  any 
offense  punishable  with  imprisonment  in  the 
penitentiary  or  with  death,  but  the  offense  is 
a  "misdemeanor,"  defined  by  statute  as  in- 
cluding every  offense  punishable  only  by 
fine  or  Imprisonment  in  the  county  jail,  or 
both.  State  ex  rel.  Butler  v.  Foster,  86  S.  W. 
245,  247,  187  Mo.  590. 

Petit  larceny 

At  common  law  petit  larceny  was  a  "fel- 
ony," and  the  effect  of  the  statute  providing 
that,  on  a  subsequent  conviction  for  petit 
larceny,  the  offender  should  be  sentenced  to 
imprisonment  for  a  term  not  exceeding  five 
years  was  to  make  petit  larceny  charged  as 
second  offense  a  felony.  People  ex  rel.  Cos- 
griff  V.  Craig,  88  N.  E.  38,  39,  195  N.  Y.  190. 

"Felony"  being  defined  by  statute  to  be 
an  offense  punishable  with  death  or  Imprison- 
ment in  the  penitentiary,  petit  larceny,  which 


is  declared  to  be  a  misdemeanor,  is  not  a  fel- 
ony within  the  statute  making  conviction  of 
a  felony  ground  for  divorce.  Hartwig  v. 
Hartwig,  142  S.  W.  797,  799,  160  Mo.  App. 
284. 

"Felony,"  in  American  law,  has  no  very 
definite  meaning  except  in  cases  where  It  Is 
defined  by  statute.  The  words  "minor  of- 
fenses," as  used  in  the  state  constitution,  au- 
thorizing the  Legislature  to  grade  all  "mis- 
demeanors and  minor  offenses  against  the 
state"  and  to  fix  the  minimum  and  maxi- 
mum penalty  therefor,  must  be  construed  as 
meaning  minor  crimes,  such  as  petty  larceny 
and  the  like,  which  may  be  punishable  by  im- 
prisonment in  the  penitentiary.  The  words 
were  used  to  designate  minor  crimes  which, 
in  the  discretion  of  the  court,  may  be  pun- 
ishable by  imprisonment  in  the  parish  jail  or 
in  the  penitentiary,  or,  in  other  words,  as 
misdemeanors  or  as  felonies.  Hence  the 
act  grading  misdemeanors  and  minor  offenses 
is  constitutional  in  so  far  as  it  grades  the 
offense  of  petty  larceny  and  makes  the  same 
punishable  by  Imprisonment  in  the  parish 
jail.  State  v.  Eubanks,  38  South.  407,  408, 
114  Ga.  428. 

Pnrsnlns  liquor  business  In  looal  op- 
tion territory 

The  offense  of  pursuing  the  business  of 
selling  intoxicating  liquors  in  local  option 
territory  is  a  distinct  offense  from  that  of 
making  a  sale  of  intoxicating  liquors,  and  is 
a  "felony."  Byrd  v.  State  (Tex.)  161  S.  W. 
1068,  1070. 

Rape 

The  offense  of  rape,  being  punishable 
by  imprisonment  in  the  penitentiary,  is  a 
"felony"  under  the  statute  of  Kansas  defin- 
ing a  felony  to  be  an  offense  punishable  by 
confinement  in  the  penitentiary,  and  a  boy  be- 
ing put  upon  his  trial  under  an  Information 
charging  that  offense,  even  though  he  Is  un- 
der the  age  of  16  years  at  the  time  of  his 
conviction  is  entitled  to  exercise  six  peremp- 
tory challenges  in  the  selection  of  a  jury. 
State  V.  Davidson,  80  Paa  945,  71  Kan.  494. 

FEMALE 

In  "an  indictment  under  the  statute  con- 
cerning rape  on  Infants  under  12  years  of 
age,  •  •  •  sex  need  not  be  alleged.  The 
indictment  is  sufficient  if  It  gives  a  woman's 
name  and  uses  the  pronouns  'she*  and  'her' 
in  speaking  of  the  person  on  whom  the  rape 
was  committed.  The  word  'female'  in  an 
indictnieut  is  equivalent  to  the  word  'wo- 
man.' "  Com.  V.  Landis,  112  S.  W.  581.  582, 
129  Ky.  445,  16  Ann.  Cas.  901  (quoting  and 
adopting  Rob.  Cr.  Law,  §  271,  and  citing  Ck>m- 
mon wealth  v.  Fogerty,  8  Gray  [74  Mass.]  489, 
69  Am.  Dec.  264). 

FEMALE  BEIiATIOK 

Under  the  statute  declaring  that  insult- 
ing conduct  of  decedent  towards  a  "female 


FEMAUEB  BEI/ATION 


628 


FENGS 


relation"  of  accused  Is  adequate  cause  to  re- 
duce the  killing  to  manslaughter,  and  provid- 
ing that  any  female  under  the  temporary  pro- 
tection of  accused  at  the  time  of  the  killing 
shall  be  included  within  the  term  '^relation," 
accused,  who  had  been  raised  by  a  husband 
and  wife,  and  who  lived  at  their  house,  could 
show  adequate  cause  for  the  killing  of  dece- 
dent by  proving  his  insulting  conduct  towards 
a  cousin  of  the  wife  present  at  the  house. 
Williams  v.  State  (Tex.)  144  SL  W.  620,  621. 

A  mother  is  the  **female  relative"  of  her 
son,  within  the  contemplation  of  the  statute 
and  if  accused,  on  trial  for  the  murder  of 
his  stepfather,  was  informed  and  believed 
that  deceased  had  struck  accused's  mother, 
it  would  be  adequate  cause,  requiring  a 
charge  on  manslaughter.  Stapleton  v.  State, 
120  S.  W.  866.  867,  56  Tex.  Or.  R.  422. 

FENCE 

See  Division  Fence;  Good  Fence;  Law- 
ful Fence;  Legal  and  Sufficient  Fence ; 
Partition  Fence;  Securely  Guarded  or 
Fenced;   Spite  Fence. 

Under  a  statute  providing  that  all  fence9 
4%  feet  high,  consisting  of  rails,  timber, 
boards,  stone,  or  any  combination  thereof,  and 
all  hedges  or  other  things  which  shall  be  con- 
sidered equivalent  thereto  in  the  judgment  of 
the  fence  viewers,  shall  be  deemed  legal  and 
sufficient,  an  ordinary  worm  or  Virginia 
"fence"  is  one  that  owners  of  farm  land  may 
lawfully  build,  though  it  requires  the  use  of 
a  strip  of  land  from  8  to  5  feet  wide,  and  a 
stump  fence  built  in  accordance  with  the 
common  practice  of  a  locality  may  be  lawful- 
ly built,  if  it  meets  the  approyal  of  the  fence 
viewers.  Rose  v.  Linderman,  110  N.  W.  939, 
940,  147  Mich.  372,  11  Ann.  Gas.  198. 

Under  a  statute  declaring  that,  If  a  rail- 
road company  fence  in  its  track,  it  shall  only 
be  liable  in  case  of  injury  to  stock  resulting 
from  want  of  ordinary  care,  a  railroad  track 
is  not  'fenced  in,*'  where  it  is  inclosed  on 
two  sides  and  on  one  end,  leaving  the  other 
end  open.  To  fence  in  a  place,  as  against 
live  stock,  means  to  surround  it  by  a  fence, 
so  as  to  prevent  the  intrusion  of  such  ani- 
mals upon  l^e  inclosed  premises.  Ft.  Worth 
k  R.  G.  Ry.  Co.  V.  Swan,  78  S.  'W.  920,  922, 
97  Tex.  338.  To  "fence  in,"  within  the  mean- 
ing of  this  statute,  means  to  inclose  the  prem- 
ises in  such  a  way  as,  under  ordinary  circum- 
stances, to  effectually  prevent  stock  of  the 
ordinary  kind  from  entering  upon  the  roadbed 
and  tracks,  and  requires  the  railroad  compa- 
ny, after  it  has  fenced  in  its  track,  to  keep 
the  same  fenced  in  by  making  the  neces- 
sary repairs.  Texas  &  P.  Ry.  Co.  v.  Sproles, 
105  S.  W.  521,  522,  47  Tex.  Civ.  App.  294. 
A  railroad  is  "fenced  in,'*  so  as  to  avoid  lia- 
bility for  stock  killed,  when  it  is  inclosed  in 
such  a  way  as  at  least  under  ordinary  cir- 
cumstances to  effectually  exclude  live  stock 
of  the  ordinary  kind  and  docility  from  enter* ' 


ing  on  the  roadbed  and  tracks.  Texas  Cent 
R.  Co.  v.  Pruitt,  109  S.  W.  925,  926,  101  Tex. 
548. 

A  "railroad  cattle  gap'*  or  "guard"  is  a 
contrivance  to  restrain  cattle.  In  a  sense  it 
is  a  "fence,"  but  the  construction  of  the  gap 
or  guard  itself  is  not  limited  in  Its  dangerous 
quality,  as  is  a  fence.  To  be  at  all  effective 
and  serviceable,  it  cannot  be  a  barrier  erected 
perpendicular  to  the  surface  of  the  ground, 
and  rising  above  it,  but  must,  in  order  to  an- 
swer the  purpose  in  view,  be  so  constructed 
that  its  appearance  of  dangerousness  will, 
under  ordinary  circumstances,  deter  cattle 
from  attempting  to  pass  over  it;  and,  in  so 
ordering  the  gap  or  guard,  a  really  danger- 
ous contrivance  may  be  properly  installed 
without,  in  the  event  of  injury  to  cattle  at- 
tempting to  cross  it,  rendering  the  railway 
company  liable,  if  the  fact  of  its  want  of 
safety  for  that  purpose  is  the  proximate 
cause  of  the  Injury.  CarroUton  Short  Line 
Ry..  Co.  V.  Lipsey,  43  South.  836,  837, 150  Ala. 
570. 

As  Imildins 

See  Building. 

Gate  or  bars 

A  gate,  is  a  part  of  the  "fence,**  within 
the  statute  requiring  railroads  to  maintain 
fences  beside  their  tracks,  and  the  road  is 
under  the  same  duty  to  erect  gates  in  the  first 
Instance  and  keep  tiiem  in  repair  when  erect- 
ed as  it  is  regarding  any  other  part  of  the 
fence.  Johnson  v.  Southern  Pac.  Co.,  104 
Pac.  713,  716, 11  CaL  App.  278. 

To  escape  the  absolute  liability  that  the 
statute  declares  in  favor  of  the  owner  for  the 
value  of  stock  killed,  a  railway  company  must 
show  that  it  had  its  road  so  fenced  in  at  the 
time  as  to  prevent  stock  of  ordinary  disposi- 
tion from  entering  upon  its  roadbed,  and  a 
gate  in  the  fence  is  a  part  of  the  fence.  Texas 
Cent  Ry.  Co.  v.  Wills  (Tex.)  116  S.  W.  145, 
146 ;  Texas  Cent.  R.  Co.  v.  Jenkins  (Tex.)  120 
S.  W.  948,  949 ;  Houston  E.  &  W.  T.  Ry.  Co. 
V.  Lee  (Tex.)  135  S.  W.  694,  695 ;  Texas  Cent. 
Ry.  Co.  V.  Pruitt,  110  S.  W.  966,  968,  49  Tex. 
Civ.  App.  370. 

Hedge 

The  statute,  authorizing  a  person  who 
has  laid  a  fence  on  a  division  line  to  remove 
it,  is  not  applicable  to  trees  and  timber  grown 
in  a  hedge  "fence"  on  the  line.  Griffith  v. 
Oarrothers,  119  Pac  548,  549,  86  Kan.  93. 

A  "hedge"  is  not  a  "fence,"  vrithln  Rev. 
St.  1895,  art  2502,  specifying  when  and  how 
a  person  may  withdraw  or  separate  a  fence 
connected  with  other  fences.  Brown  v.  John- 
son (Tex.)  73  S.  W.  49,  50. 

As  private  nnisaiiee 

See  Private  Nuisance. 

Wall 

Where  plaintiff  built  a  fence  by  first  erect- 
ing a  wall  of  split  stone  some  2^  feetr  high 
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on  the  side  next  to  the  street  bat  filled  with 
earth  on  the  side  liezt  to  the  lot  and  on  the 
wall  placed  a  light  wooden  fence,  the  wall 
constituted  a  part  of  the  '*fence,"  within  a 
fair  construction  of  the  special  order  under 
which  a  street  commissioner  was  acting,  In 
being  ordered  to  remove  the  "fence,"  so  that 
damages  were  recoverable  against  the  city 
on  the  theory  that  he  was  acting  in  the 
course  of  his  employment — ^Woodcock  ▼.  City 
of  Calais,  68  Me.  244,  246. 

FENCE  (ReceiTinc:  Stolen  Goods) 

A  "fence"  Is  a  place  where  burglars  or 
thieves  can  dispose  of  their  plunder  without 
inquiry,  and  their  Identity  be  concealed. 
State  V.  Rosenbaum,  68  Atl.  250,  251,  80  Conn. 
327.  15  Jm  R.  a.  (N.  S.)  288,  125  Am.  St.  Rep. 
121;  Schulman  v.  Whitaker,  39  South.  737, 
115  LSL.  628 ;  State  y.  Cohen,  63  Atl.  928,  929, 
930,  73  N.  H.  543. 

TEHCED 

What  is  meant  by  the  word  "fenced,"  in 
a  reservation  in  a  deed  of  a  right  of  way 
which  is  not  to  be  fenced,  is  not  that  the 
lands  of  the  servient  donor  should  be  left 
entirely  open  and  exposed  on  every  side,  but 
that  the  way  shall  not  be  closed  at  the  ends 
by  a  permanent  fence.  Frazler  y.  Myer,  31 
N.  E.  536,  132  Ind.  71. 

FENDER 

As  applied  to  sawmills,  a  "fender^  is  a 
guard  to  protect  employes  from  flying  pieces 
of  wood  driven  by  the  saws.  Bums  v.  Rud- 
dock Orleans  Cypress  Co.,  38  South.  157,  158, 
114  La.  247. 

As  applied  to  street  cars,  a  'fender"  is  a 
guard  or  protection  against  danger  to  pedes- 
trians. Spiking  V.  Consolidated  Ry.  &  Power 
Co.,  93  Pac.  838,  845,  33  Utah,  313  (citing  19 
Cyc.  p.  489) ;  Whllt  v.  Public  Service  Corp.  of 
New  Jersey,  64  Ati.  972,  74  N.  J.  Law,  141. 

FER>E  NATUR/E 

Animals  feree  natum  as  private  property, 
see  Private  Property. 

Migratory  fish  in  navigable  waters  of  a 
state,  like  game  within  its  borders,  are  class- 
ed as  animals  f  erse  naturse,  the  title  to  which, 
so  far  as  it  is  susceptible  to  being  asserted 
before  possession  is  obtained,  is  held  by  the 
state  in  its  sovereign  capacity,  in  trust  for  all 
its  citizens,  and,  as  an  Incident  of  the  as- 
sumed ownership,  the  state  may  protect  the 
species  from  extinction  by  exhaustive  meth- 
ods of  capture.  State  v.  Hume,  95  Pac.  808, 
810,  52  Or.  1. 

FERMENTED    ^ 


AND  MAI.T  LIQtrORS 

As  Intoxicating  liquor,  see  Intoxicating 

Liquor. 
As  liquor,  see  Liquor, 


As  used  In  the  liquor  Tax  Law  (Laws 
1897,  c.  812),  regulating  the  sale  of  *f  erment- 
ed  or  malt  liquors,"  includes  a  liquor  known 
as  "malt  rose,"  which  is  a  beverage  made  to 
Imitate  lager  beer,  having  the  same  general 
color,  taste,  and  appearance,  and  contalninfc 
from  .74  to  1.18  per  cent  of  alcohol.  -  People 
V.  Cox,  94  N.  Y.  Supp.  526,  627,  629,  106  App. 
Div.  299. 

In  a  prosecution  for  selling  intoxicants 
on  Sunday,  in  violation  of  Liquor  Tax  Law, 
i  31,  as  amended  by  Laws  1897,  p.  207,  c.  312, 
and  Laws  1903,  p.  1111,  c.  486,  the  magistrate 
could  take  judicial  notice  that  lager  beer 
is  a  fermented  and  malt  liquor  within  Liquor 
Tax  Law,  |  2,  as  amended  by  Laws  1897,  p. 
207,  c  312,  I  1,  and  Laws  1903.  p.  1111,  c. 
486,  I  1,  detlning  "liquors"  as  induding  fer- 
mented and  malt  liquors,  eta  People  ex  rel. 
Land  v.  O'Reilly,  114  N.  Y.  Supp.  258,  2GO, 
129  App.  Div.  522. 

FERRET 

See  Tax  Ferret 

FERRO-CHROME 

"Perro-chrome"  is  produced  by  redudng 
chrome  iron  ore  with  carbon  in  an  electrical 
furnace.  It  contains  iron  diromlum  and  car- 
bon. One  of  its  principal  uses  is  in  the  manu- 
facture of  armor-piercing  projectiles  and 
armor  plates.  It  is  also  generally  used  to 
Impart  hardness  and  toughness  to  steel  stric- 
tures and  implements  where  these  qualities 
are  particularly  needed,  such  as  burglar-proof 
safes,  crushers,  cutting  tools,  and  the  like. 
United  States  v.  Ro'esseler  &  Ilasslacher 
Chemical  Co.,  137  Fed.  770,  771,  70  C.  C.  A. 
346. 

FERRO-MANGANESE 

'Terro-manganese"  is  produced  by  smelt' 
ing  the  ore  containing  iron  and  manganese. 
It  is  added  to  steel  in  the  process  of  manu- 
facture. It  is  used  in  making  steel  for  the 
cheaper  class  of  projectiles  and  for  other  pur- 
poses where  hardness,  strength,  and  ductility 
are  necessary.  United  States  v.  Roesseler  & 
Uasslacher  Chemical  Co.,  137  Fed.  770,  771, 
70  C.  O.  A.  846. 

FERRO-TUNGSTEN 

Tungsten  iron  or  "ferro-tungsten"  is 
made  from  tungsten  or  wolframate  by  roast- 
ing it,  freeing  It  from  sulphur  and  arsenic 
by  treatment  with  muriatic  add,  and  strongly 
Igniting  it  with  charcoal  in  a  closed  crudble, 
giving  a  sintered  or  scaly  muss  which  is  fu- 
sible with  iron  ore.  O.  G.  Hempstead  &  Son 
V.  Thomas,  122  Fed,  538,  539,  59  C.  0.  A.  342. 

FERRULE 

"Knighfs  Mechanical  DIetionary  de- 
scribes a  ferrule  as  ti  metallic  ring  or  sleeve 
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on  the  handle  of  a  tool  or  l^e  end  of  a  stick 
to  keep  the  wood  from  splitting.'  The  Im- 
perial Dictionary  defines  a  fferrule  to  be  'a 
ring  of  metal  put  around  a  column,  cane,  ot 
other  thing,  to  strengthen  it  or  prevent  its 
splittiDg."'  The  ccHumon  understanding  is 
that  a  ferrule  for  an  umbrella  or  cane  is  a 
ring  or  short  tube  of  metal  fitted  on  or  in- 
closing the  lower  end  of  a  cane  or  umbrella 
stick.  It  is  in  that  sense  that  the  term  is 
employed  in  a  patent,  the  specification  of 
which  describes  a  ferrule  as  primarily  a  tube 
open  at  both  ends.  Bvans  v.  Newark  Rivet 
Works,  126  Fed.  492,  494,  61  O.  C.  A.  474: 
Evans  V.  Newark  Rivet  Works,  121  Fed.  183, 
134. 

FERRY 

See  Private  Ferry. 

"A  'ferry'  is  a  public  rather  than  a  pri- 
vate rif^t,  and  has  been  aptly  called  a  public 
bighway  across  a  stream  of  water  by  boat  in- 
stead of  by  bridge."  Warner  v.  Ford  Lum- 
ber &  Mfg.  Co.,  93  S.  W.  6G0,  661, 123  Ky.  103, 
12  li.  R.  A.  (N.  8.)  667. 

The  word  "ferry"  cannot  be  held  to  mettn 
merely  the  landing  place  where  it  Is  operated 
by  a  railroad  company  and  is  a  mere  link 
in  a  great  line  of  communication.  New  Tork 
Cent  &  H.  R.  R.  Co.  ▼.  Board  of  Chosen  Free- 
holders of  Hudson  County,  65  Atl.  860,  868, 
74  N.J.  Law,  367. 

One  who  employs  a  flatboat  to  transport 
bis  employes  and  his  wagons  and  teams 
across  a  stream  to  and  from  his  sawmill,  and 
does  not  transport  any  part  of  the  public 
for  hire,  is  not  operating  a  ferry.  The  term 
"ferry"  imports  the  idea  of  charging  or  re- 
ceiving toll  for  transportation.  A  ferry  is 
the  right  of  carrying  passengers  across 
streams,  or  bodies  of  water,  or  arms  of  the 
sea,  from  one  point  to  another  for  a  com- 
pensation paid  by  way  of  toll:  Futeh  v.  Bo- 
hannon,  67  S.  B.  814,  815, 134  Ga.  313. 

A  "ferry"  is,  in  respect  of  the  landing,  not 
the  water,  and  the  water  may  belong  to  one; 
the  ferry  to  another.  The  state  of  Ohio  has 
the  right  to  establish  ferries  on  the  Ohio  side 
of  the  Ohio  river  and  to  fix  their  charges  for 
ferriage  over  the  river  from  Ohio  to  West 
Virginia,  and  West  Virginia  cannot  punish 
one  who  acts  under  a  ferry  franchise  given 
by  Ohio  to  operate  a  ferry  from  its  side  of 
the  Ohio  river  over  that  river,  for  charging 
one  coming  from  Ohio  more  than  is  allowed 
by  West  Virginia  law  for  ferriage  over  that 
river.  State  v.  Faudre,  46  S.  B.  269,  272,  54 
W.  Va.  122,  63  L.  R.  A.  877,  102  Am.  St  Rep. 
1>27,  1  Ann.  Cas.  104. 

A  public  ferry  being  merely  a  part  of  the 
highway,  a  county  may  establish  such  ferries 
in  the  absence  of  special  statutory  authority. 
Rev.  Codes,  |  2935,  provides  that  notice  of 
election  to  authorize  a  county  bond  issue 
shall  clearly  state  the  object  of  the  loan,  and 


Const,  art  13,  $  5,  provides  that  no  county 
shall  Incur  any  Indebtedness  or  liability  for 
any  single  purpose  to  an  amount  exceeding 
?10,000,  without  the  approval  of  a  majority 
of  the  electors  voting.  Held,  that  as  the  no- 
tice required  by  the  statute  was  merely  a 
general  notice,  and  as  the  people  of  the  coun- 
ty may.  In  the  absence  of  constitutional  pro- 
vision, expend  the  county  moneys  for  any 
purpose  they  desire,  the  order  and  notice  for 
special  election  held  for  the  issuance  of  bonds 
to  create  a  highway  system,  with  bridges,  and 
which  Included  public  ferries,  was  not  invalid 
because  merely  generally  stating  those  pur- 
poses, and  not  mentioning  ferries ;  a  "ferry" 
being  a  mere  incident  or  movable  portion  of  a 
highway  where  it  crosses  a  stream.  Reid  v. 
Lincoln  County,  125  Pac.  429,  438,  46  Mont 
31. 

The  term  "ferry,"  in  the  chapter  of  the 
statutes  entitled  **Ferries,"  presupposes  a 
road  traveled  by  the  public  which  is  bisected 
by  a  water  course,  so  that  a  ferry  serves  the 
purpose  of  a  bridge;  a  ferry  in  its  general, 
sense  being  a  highway  over  narrow  waters 
and  a  continuation  of  a  highway  from  one 
side  of  the  water  over  which  It  passes  to  the 
other,  and  is  fbr  the  transportation  of  pas- 
sengers, their  teams,  and  vehicles  and  other 
property.  State  ex  rel.  United  Rys.  Co.  v. 
Wletbaupt  133  S.  W.  320,  833,  231  Mo.  449 
(Quoting  3  Words  and  Phrases,  pp.  2749-2751). 

In  one  sense  a  ferry  Is  a  continuation 
of  the  highway  from  one  side  of  the  water 
over  which  it  passes  to  the  other,  and  is  for 
transportation  of  passengers  br  of  travelers 
with  their  teams  and  vehicles  and  such  other 
property  as  they  may  carry  or  have  with 
them,  in  a  strict  sense  the  ferry  business 
Is  confined  to  the  transportation  of  persons, 
with  or  without  their  property,  and  a  ferry- 
man carrying  on  only  a  ferry  busine^s  is 
bound  to  transport  in  no  other  way.  St  Clair 
County  V.  interstate  Sand  &  Car  Transfer 
Co.,  24  Sup.  Ct  300,  304,  192  U.  S.  454,  48 
L.  Ed.  518. 

▲arAilroAd 

See  Railroad — Railway. 

FERRY  FRANCHISE 

A  **ferry  privilege"  is  a  public  highway 
across  a  stream  of  water  by  boat,  and  the 
owner  of  such  privilege  must  conform  to  the 
statutory  requirements  by  giving  bond,  oper- 
ate the  ferry  according  to  the  statutory  re- 
strictions, and  undertake  to  serve  the  public 
at  all  reasonable  times.  The  owner  of  a 
ferry  in  operating  it  performs  a  public  serv- 
ice, with  the  incidents  of  monopoly  and  the 
right  to  levy  toll,  but  he  has  no  exclusive 
right  to  the  use  of  the  stream.  He  has  the 
same  right  to  navigate  it  that  every  other 
citizen  of  the  state  enjoys.  The  fact  that  he 
may  by  condemnation  acquire  a  landing  and 
take  private  property  for  public  use  by  mak- 
ing Just  compensation  therefor  shows  that 
a  ferry  is  more  for  public  than  private  use. 
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Thoi]£b,  tbe  owner  of  a  ferry*  in  operating  It, 
performs  a  public  service,  with  the  Incidents 
of  monopoly  and  the  right  to  levy  toll,  he  has 
no  exclusive  right  to  the  use  of  the  stream 
crossed  by  his  ferry.  He  has  the  same  right 
to  navigate  It  that  every  other  citizen  of  the 
state  enjoys.  The  owner  of  land  taken  for  a 
ferry  landing  Is  entitled  only  to  such  dam- 
ages as  will  result  from  the  taking  of  his 
land  for  the  ferry  landing,  and  cannot  re- 
cover damages  for  injuries  to  a  boom  on  the 
river,  resulting  from  a  proper  operation  of 
the  ferry.  Warner  v.  Ford  Lumber  &  Mfg. 
Co.  93  S.  W.  650,  651,  123  Ky.  103,  12  L.  R. 
A.  <N.  S.)  667  (citing  and  adopting  Brown  v. 
Given,  4  J.  J.  Marsh.  [27  Ky.]  30;  1  Farman, 
Water  &  Water  Rights,  M.  130,  131). 


As  instrument  of  commerce,  see  Com- 
merce. 

FERRYMAN 

As  common  carrier,  see  Common  Carrier. 

I  * 

FEVER 

See  Texas  Fever. 

FIBROUS 

*'i!lbrous,"  as  used  in  the  steel  making 
art,  is  a  generic  term  to  denote  a  condition 
in  contrast  to  the  crystalline  state,  ,  The 
"fibrous"  state  is  obtained  by  annealing. 
Fried.  Krupp  Aktlen  Gesellschaft  v.  Midvale 
Steel  Co.,  191  Fed.  588,  607,  112  C.  G.  A.  194. 

FIBROtrS   VEGETABLE    StraSTAKCES 

The  term  "Fibrous  vegetable  substances" 
in  the  Tariff  Act  does  not  include  birch  bark. 
Reed  &  Keller  v.  United  States,  172  Fed.  453. 

FICTION 

"When  logic  and  the  policy  of  a  state 
conflict  with  a  fiction  due  to  historical  tradi- 
tion, the  'flction'  must  give  way."  Blackstone 
V.  Miller.  23  Sup.  Ct  277,  278,  188  U.  S.  189, 
47  L.  Ed.  439. 

FICTION  OF  LAW 

^'It.  seems  to  be  a  rule  founded  in  com- 
mon.' sense,  as  well  as  strict  justice,  that  *fic- 
tions  of  law'  shall  not  be  permitted  to  work 
any  wrong,  but  shall  be  used  ut  res  magis 
valeat  qnam  pereat"  United  States  v.  1,960 
Bags  of  Coffee,  8  Cranch  [12  U.  8.]  898,  415, 
3  li.  Ed.  602. 

A  "Action  of  law"  Is  an  assumption  or 
supposition  of  law  that  something  which  is 
or  may  be  false  is  true,  or  that  a  state  of 
facts  exists  which  has  never  really  taken 
place.  Leavell  v.  Blades,  141  S.  W.  893,  895, 
237  Mo.  695. 

"The  law  often  regards  money  as  land 
and  land  as  money,  and,  through  the  forms 
in  which  property  may  be  put,  will,  if  pos- 


sible, trace  and  establish  the  original  owner- 
ship." Molntosh  V.  Aubrey,  22  Sup.  Ct.  561, 
563,  185  U.  S.  122,  46  K  Ed.  834. 

Though  a  judgment  upon  an  entry  nunc 
pro  tunc,  in  taking  effect  by  a  legal  relation 
at  a  time  before  it  was  actually  entered  or 
existed,  is  based  on  a  "fiction  of  law,"  it 
cannot  be  contradicted.  Mahaska  County  y. 
Bennett,  129  N.  W.  838,  839,  150  Iowa,  2ia 

FICTITIOUS 
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The  phrase  "fictitious  increase  of  stodc, 
as  used  in  Const,  art  12,  §  6,  declaring  that 
all  fictitious  increase  of  stock  or  indebted- 
ness shall  be  void,  must  include  an  issue 
of  new  stock  when  both  the  corporation  and 
the  recipient  of  the  stock  know  that  it  is 
being  issued  for  less  than  its  face  value. 
Coler  V.  Tacoma  Ry.  &  Power  Co.,  54  Atl.  413. 
414,  65  K  J.  Eq.  347,  103  Am.  St  Eep.  786. 

An  increased  issue  of  stock  whidi  was 
actually  sold  for  cash  was  not  "fictitious  and 
void,"  within  the  Missouri  Constitution  pro- 
viding that  no  corporation  shall  issue  stock 
except  for  money  paid,  or  property  actually 
received;  and  that  "fictitious  increase  of 
stock  shall  be  void"  beoiuse  the  statement 
which  the  state  law  required  to  be  made, 
to  the  Secretary  of  State  before  such  in- 
creaset  was  also  false  as  to  the  corporation's 
aaseta  and  UabUlties,  and  as  to  the  fact  of 
payment  for  the  stock.  Scott  v.  Abbott,  160 
Fed.  573,  576,  87  C,  C.  A.  475. 

Under  Const  art  12,  §  11,  providing  that 
no  corporation  shaU  issue  stock  or  bonds,  ex- 
cept for  money  paid  or  property  actually 
rec^ved,  and  that  all  fictitious  Increase  of 
stock  or  indebtedness  shall  be  void,  a  coiv 
poration  cannot  Issue  bonds  as  a  bonus  to 
subscribers  to  the  capital  stock,  and  where 
the  subscribers  paid  for  the  stock  issued  to 
them,  so  that  they  were  entitled  to  fully  paid 
stock,  bonds  of  the  corporation  issued  to 
them  in  addition  to  the  stock  were  void,  as 
against  creditors  while  in  the  hands  of  stock- 
holders, not  purchasers  for  value  and  with- 
out notice;  they  being  a  "fictitious  increase 
of  Indebtedness"  within  the  Constitution, 
even  though  they  were  Issued  and  delivered 
as  security  for  additional  money  advanced 
by  the  subscribers  as  a  loan,  either  to  or 
for  the  benefit  of  the  corporation  before  is- 
suance of  the  bonds,  or  though  such  sum  ad- 
vanced became  a  part  of  the  consideration 
for  the  bonds,  such  advance  amounting  to 
only  one-fourth  of  the  amount  of  bonds  is- 
sued, and  as  against  the  corporation  they 
could  not  be  enforced  for  any  amount  in  ex- 
cess of  what  the  corporation  received  for 
them  from  the  stockholders.  Rolapp  v.  Og- 
den  &  N.  W.  R.  Co.,  110  Pac.  364,  368,  37 
Utah,  540. 

Under  Const,  art  12,  |  5,  providing  that 
all  "fictitious  Increase  of  stock  or  indebted- 
ness" of  a  corporation  shall  be  void,  Indebt- 


WOTITIOUS  BANK  BILIi 


627 


FIDELITY 


edness  incnrred  for  less  than  full  considera- 
tion is  flctitions,  and  that  some  consideration 
is  paid  does  not  relieve  the  indebtedness 
from  such  character.  Rolapp  v.  Ogaen  &  N. 
W.  R.  Co.,  110  Pac.  3e4,  368.  37  Utah,  540. 

ncnnous  bahk  bux 

"Webster  defines  'flctitlous*  as  •feigned/ 
imaginary,  not  real,  counterfeit,  false,  not 
genuine."  Defendant  passed  an  alleged  ^$20 
bank  bill  in  payment  of  rent.  The  bill  con- 
sisted of  two  bills  pasted  together;  the  ex- 
posed sides  being  similar  to  each  other. 
Both  bills  were  of  the  denomination  of  $20 
and  purported  to  be  issued  by  a  bank  which 
had  had  no  existence  since  1865.  One  of  the 
exposed  faces  bore  a  number  and  the  date 
1864,  and  the  other  showed  the  number 
blank,  the  date  incomplete,  the  signature  by 
the  president,  but  a  blank  for  the  signature 
of  the  cashier.  Held  that,  though  such  bills 
were  genuine  in  so  far  as  they  were  complete, 
they  were  nevertheless  false  and  fictitious, 
within  Pen.  Code,  |  476,  prohibiting  the  pass- 
ing of  a  fictitious  bank  bill  of  a  bank  not  in 
existence  with  intent  to  cheat  and  defraud. 
People  V.  Harfoen,  91  Pac  3d8,  309,  6  Gal. 
App.  29. 

FiCTITIOUS  CLAIM 

A  fictitious  claim  against  the  govern- 
ment is  one  preferred  against  it  for  supplies 
said  to  have  been  furnished  to  the  govern- 
ment, or  for  services  said  to  have  been  ren- 
dered to  it,  no  part  of  which  said  supplies 
or  services  were  in  fact  rendered  or  supplied. 
Bridgeman  v.  United  States,  140  Fed.  577» 
594,  72  C.   C.   A.  145. 

FICTITIOtrS  NAlfE 

A  firm  name,  showing  the  surnames  only 
of  the  partners,  is  not  a  "fictitious  name, 
or  a  designation  not  showing  the  names  of 
the  partners,"  within  Wilson's  Rev.  &  Ann. 
St  1903,  |§  3901,  3903,  providing  that  every 
partnership  transacting  business  under  a 
"fictitious  name,  or  a  designation  not  show- 
ing the  names  of  the  persons  interested  as 
partners,"  must  file  a  certificate  stating  the 
names  of  the  members  of  the  partnership, 
etc.  Patterson  v.  Byers,  89  Pac.  1114,  1115, 
17  Okl.  633,  10  Ann.  Oas.  810. 

In  aesotlable  Instwiiient 

A  draft  drawn  by  a  bank,  payable  to  an 
existing  partnership,  on  the  fraudulent  re- 
quest of  a  depositor's  bookkeeper,  who  there- 
after Indorsed  the  partnership's  signature, 
and  deposited  the  draft  in  his  own  account, 
was  not  payable  to  a  fictitious  or  non- 
existing  i)erson,  so  as  to  pass  by  delivery, 
within  Negotiable  Instruments  Law  (Laws 
1897,  p.  724,  c.  612,  {  28),  as  it  is  only  where 
a  person  making  an  instrument  knows  that 
he  is  making  it  payable  to  a  fictitious  or 
Donexisting  person  that  it  can  be  treated  as 
payable  to  bearer.  Seaboard  Nat  Bank  v. 
Bank  of  America,  85  N.  E.  829,  882,  193  N.  Y.  i 


26,  22  li.  B.  A.  (N.  S.)  499.  The  name  of 
the  maker  of  checks  purporting  to  have  been 
signed  by  an  administrator,  made  payable  to 
beneficiaries  entitled  to  a  greater  amount 
from  the  estate  than  the  amount  of  the 
checks,  was  forged.  The  checks  were  ac- 
cepted and  paid  by  the  drawee.  The  names 
of  the  payees  were  also  forged.  It  did  not 
appear  who  forged  the  maker's  name,  but 
the  person  who  did  so  knew  that  the  payees 
would  never  have  any  interest  in  the  in- 
struments. Held,  that  the  payees  were  fic- 
titious within  the  statute,  and  the  drawee 
could  not  recover  the  money  paid.  Trust  Co. 
of  America  v.  Hamilton  Bahk  of  New  Tork 
aty,  112  N.  Y.  Supp.  84,  88,  127  App.  Div. 
515. 

Where  the  drawer  of  a  check  intended 
to  use  the  name  of  payee,  and  did  use  it, 
ka  that  of  a  person  who  should  never  re- 
ceive the  check  nor  have  any  right  to  it,  such 
payee,  though  an  existing  person,  was  a  fic- 
titious one,  within  the  negotiable  instruments 
act  of  May  16,  1901  (P.  L.  194),  making  a 
check  payable  to  bearer,  if  payable  to  the  or- 
der of  a  fictitious  or  nonexisting  person,  and 
such  fact  is -known  to  the  person  making  it 
so  payable.  Snyder  v.  Com  Exch.  Nat. 
Bank,  70  AtL  876,  878»  221  Pa.  599,  128  Am. 
St  Rep.  780. 

Where  checks,  obtained  by  fraud,  wei'e 
made  payable  to  S.,  whether  they  were  made 
to  a  fictitious  person  depended  on  whether 
the  name  given  by  the  person  who  suggested 
it,  and  whose  suggestion  was  followed  by 
the  drawer,  was  used  as  designating  the 
person  to  whom  the  name  belonged,  or  as  a 
mere  name  without  reference  to  its  belonging 
to  any  person,  and  with  an  intention  that 
it  should  not  designate  any  p^rticulaj  per- 
son. Jordan  Marsh  Co.  v.  National.  Shaw- 
mut  Bank,  87  N.  E.  740,  742,  743,  201  Mass. 
397,  22  li.  B.  A.  (N.  S.)  250. 

FIDEI  COMMISSUM 

A  ''fidei  commissum"  differs  from  the 
"substitution,"  in  that  the  charge  Imposed 
on  the  first  recipient  is  to  be  executed  during 
his  life.  A  better  founded  distinction,  per- 
haps, lies  in  the  fact  that  in  case  of  a  sub- 
stitution the  first  recipient  and  ultimate 
beneficiary  both  take  title  to  the  thing  given 
directly  from  the  donor,  while  In  the  ease  of 
the  fidei  commissum  the  title  vests  in  the  ul- 
timate )i)eneficiary,  for  whom  the  first  recipi- 
ent holds  and  administers  the  g\tt  as  trustee. 
In  re  BiUis'  Will,  47  South.  884»  886,  122  La. 
539,  129  Am.  St  Bep.  355. 

FIDELITY. 

•"Fidelity*  Imports  sincere  and  single 
intention  to  administer  the  trust  for  the  best 
interest  of  the  parties  beneficially  interest- 
ed, and  according  to  the  duty  which  the  trust 
imposes.  And  this  is  but  a  paraphrase  of 
*good  faith."*    In  re  Burr,  96  N.  Y.  Supp. 
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225»  2S0,  48  Misc.  Rep.  66  (quoting  King  y. 
Talbot,  40  N.  Y.  76). 

ITDEI.ITY  OtTABAHTT 

The  term  "fidelity  and  guaranty  com- 
pany," as  used  in  the  gross  receipts  tax  law, 
is  to  be  given  its  accepted  and  ordinary 
meaning  by  holding  to  be  appropriate  to  such 
corporations  all  kinds  of  business  which  fair- 
ly fall  within  the  powers  usually  found  iu 
their  charters  or  currently  conducted  by 
them.  State  v.  Central  Trust  Co.,  67  AtL  267, 
270,  106  Md.  268. 

FIDUCIARY 

FIDtrCIART  CAPAOmr  OR  CHARAC- 
TER 

See     Debt     of     Fiduciary    Character; 
While  Acting  In  BHduciary  Capacity. 
See,  also,  Confidential  Relation. 

The  defendants  in  attachment,  being  the 
general  owners  of  the  property  attached,  can- 
not be  regarded  as  standing  in  a  "fiduciary 
capacity"  to  the  property  after  it  is  left  un- 
disturbed in  their  possession  and  under  their 
control.  Fowles  v.  Treadwell,  24  Me.  377, 
380. 

Where  the  superintendent  in  charge  of 
laborers  purchased  beer  for  them  from  time 
to  time  as  authorized  by  them  and  deducted 
from  their  wages  sufficient  to  pa^^  the  seller 
of  the  beer,  the  fiduciary  relation  created, 
if  any,  was  between  the  laborers  and  the 
superintendent,  and  the  seller  could  not  re- 
ly thereon  to  establish  a  "fiduciary  relation" 
between  himself  and  the  superintendent, 
within  Banl^ruptcy  Act  In  re  Camelo,  195 
Fed.  632,  635. 

*     Exeo«tar  os  admijiistrAtor 

An  executor  of  a  deceased  executrix  hav- 
ing rendered  a  final  account  of  the  adminis- 
tration to  which  exceptions  were  taken  by  an 
administrator  de  bonis  non,  such  executor 
was  a  party  in  a  "fiduciary  capacity"  with- 
in >  the  meaning  of  the  statute  allowing  a 
trustee  who  has  given  a  fiduciary  bond  to 
appeal  without  bond.  In  re  Sldwells'  Es- 
tate, 66  N.  £.  521,  623,  67  Ohio  St.  464. 

As    limited    to    express    or    teebnioal 
tmstB 

The  term  "fiduciary  capacity,"  as  used 
in  the  Bankruptcy  Act,  embraces  only  cases 
of  technical  trusts  and  not  those  of  Implied 
trusts.  Stlckney  v.  Parmenter,  52  Atl.  73, 
74  Vt.  58;  Young  v.  Clark,  93  Pac.  1056, 
1057,  7  Cal.  App.  194  (quoting  and  adopting 
(niapman  v.  Forsyth,  2  How.  202,  11  L.  Ed. 
236)  ;  Flanders  v.  Mullin,  66  Atl.  789,  80  Vt. 
124,  12  Ann.  Cas.  1010 ;  Ehrhart  v.  Kork,  114 
111.  App.  500,  511;  In  re  Wenham,  153  Fed. 
910,  911;  In  re  Harper.  133  Fed.  970,  973. 
(adopting  definition  in  Chapman  v.  Forsyth, 
2  How.  [43  U.  S.]  202,  207,  11  L.  Ed.  236) ; 
In  re  Camelo,  195  Fed.  032,  635;  Clarke  v. 
MilUken,  127  N.  Y.  Supp.  339,  341,  70  Misc. 


'  Rep.  492.  The  term  does  not  embrace  ofiScers 
of  private  corporations.  In  re  Harper,  133 
Fed.  970,  972.  But  it  has  been  held  to  in- 
clude a  bank*s  vice  president  having  full  con- 
trol of  its  affaira  Harper  v.  Rankin,  141 
Fed.  626,  631,  72  C.  C.  A.  320.  It  does  not 
include  commercial  transactions  in  which 
some  trust  was  impliedly  imposed  in  the 
bankrupt  Lewis  v.  Shaw,  106  N.  Y.  Supp. 
1012,  1014,  122  App.  Div.  96.  It  does  not  de- 
scribe the  relation  which  a  broker  holds  to 
his  customer  for  whom  he  is  buying  and 
selling  and  who  has  deposited  with  him  mon- 
ey or  collaterals.  Crosby  v.  Miller,  Vaughn 
&  Co.,  55  Atl.  328,  25  R.  I.  172.  As  the 
term  has  reference  only  to  technical  trusts, 
and  not  those  which  the  law  implies  from 
contract,  a  debt  arising  out  of  an  implied 
understanding  had  on  a  conveyance  in  the 
ordinary  form  of  an  absolute  deed  from  R. 
to  N.  of  certain  parts  of  P.'s  real  estate, 
no  trust  being  expressly  declared,  was  not 
excepted  from  the  operation  of  the  discharge. 
Reeves  v.  McCrackeu,  60  Ati.  332,  833,  69 
N.  J.  Eq.  203.  The  term  has  been  held  to 
include  a  laundry  agent  authorized  to  make 
coUectlonSy  and  remit  to  his  principal,  after 
deducting  commissions.  Shipley  v.  Platts,  97 
N.  W.  1,  2,  17  S.  D.  357. 

Partners  and  snrviTins:  partners 

Misappropriation  by  a  partner  of  part- 
nership funds  is  not  a  misappropriation 
while  acting  in  a  "fiduciary  capacity,"  within 
the  provision  of  the  Bankrupt  Act  excepting 
from  the  effect  of  a  discharge  in  bankruptcy 
liabilities  created  by  misappropriation  while 
acting  in  any  fiduciary  capacity;  the  term 
"fiduciary  capacity"  referring  to  technical 
or  express  trusts,  and  excluding  the  relation- 
ship of  agents,  brokers,  and  partners  to  funds 
held  generally  by  tbem  In  such  capacities. 
Karger  v.  Orth,  133  N.  W.  471,  472, 116  Minn. 
124. 

In  view  of  a  contemplated  partnership 
between  defendant  and  Intestate,  intestate 
paid  money  to  defendant  for  the  benefit  of 
the  firm,  which  money  defendant  deposited  in 
a  bank  in  his  own  name  and  converted  to  his 
own  use  after  Intestate's  death.  Held,  that 
intestate's  death  dissolved  the  partnership 
after  which  defendant  became  trustee  of  the 
money  for  the  benefit  of  intestate's  estate, 
holding  the  same  in  a  **fiduciary  capacity*' 
within  the  provision  of  the  bankruptcy  act 
exempting  from  a  discharge  debts  created  by 
misappropriation  while  acting  in  a  '^fiduciary 
capacity."  Haggerty  v.  Badkin,  66  Atl.  420, 
422,  72  N.  J.  Eq.  473. 

FIDtrCIABY  RELATION 

The  terms  "fiduciary  relation"  and  **con- 
fidential  relation,"  are  frequently  used  inter- 
changeably; in  general,  the  relation.sbip  is 
one  in  which  if  a  wrong  arise  the  same  reme- 
dy exists  on  behalf  of  the  injured  party  as 
would  exist  against  a  trustee  on  behalf  of 
the  cestui  que  trust.    Dick  v.  Albers,  90  N.  E. 
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088,  685^  243  111.  231,  134  Am.  St  Rep.  369; 
Central  Nat  Bank  v.  Connecticat  Mut  life 
Ins.  Co.,  104  U.  S.  54.  68,  26  L.  Ed.  693. 

A  '^daciary  relation"  exists  when  con- 
fidence is  reposed  on  one  side  and  tbere  is  re- 
sulting superiority  and  influence  on  the  oth- 
er, and  the  relation  and  duties  involved  in  it 
need  not  be  legal,  but  may  be  moral,  social, 
domestic,  or  merely  personal.  Hensan  v. 
Cooksey,  86  N.  E.  1107,  1109,  237  111.  620.  127 
Am.  St  Rep.  345;  Beach  v.  Wilton,  91  N.  E. 
492,  495,  244  111.  413  (quoting  2  Pom.  Eq.  Jur. 
[3(1  Ed.]  S  956) ;  Beare  v.  Wright,  103  N.  W. 
632,  636,  14  N.  D.  26,  69  L.  R.  A.  409,  8  Ann. 
Cas.  1057. 

A  •*  'fiduciary  relation*  arises  wherever  a 
trust,  continuous  or  temporary,  is  specially 
reposed  in  the  skill  or  integrity  of  another, 
or  the  property  or  pecuniary  Interest,  In  the 
whole  or  in  part,  or  the  bodily  custody,  Of 
one  person.  Is  placed  in  the  charge  of  an- 
other." McKinley  v.  Lynch,  51  S.  B.  4,  9, 
58  W.  Va.  44  (quoting  and  adopting  definition 
in  1  Bigelow,  Frauds,  p.  262). 

'The  phrases  'confidential  relation*  and 
•fiduciary  relation*  seem  to  be  used  by  the 
courts  and  law  writers  as  convertible  terms. 
It  Is  a  peculiar  relation  which  undoubtedly 
exists  between  client  and  attorney,  principal 
and  agent,  principal  and  surety,  landlord 
and  tenant,  parent  and  child,  guardian  and 
ward,  ancestor  and  heir,  husband  and  wife, 
trustee  and  cestui  que  trust,  executors  or  ad- 
mhiistrators  and  creditoia  legatees  or  distrib- 
utees, appointor  and  appointee  under  powers 
to  partners  and  part  owners.  In  these  and 
the  like  cases  the  law,  in  order  to  prevent  un* 
due  advantage  from  the  unlimited  confidence^ 
affection,  or  sense  of  duty  which  the  relation 
naturally  creates,  requires  the  utmost  good 
faith  in  all  transactions  between  the  parties." 
Hemenway  v.  Abbott  (Cal.)  97  Pac.  190|  195 
(quoting  and  adopting  the  definition  In  1 
Story,  Eq.  Jur.  218). 

The  term  "fiduciary  or  confidential  rela- 
tion," as  used  in  the  law  relative  to  undue 
influence,  is  a  very  broad  one.  It  has  been 
said  that  it  exists,  and  that  relief  is  granted, 
in  all  cases  in  which  influence  has  been  ac- 
quired and  abused— in  which  confidence  has 
been  reposed  and  betrayed.  The  origin  of 
the  confidence  and  the  source  of  the  influence 
are  immaterial.  The  rule  embraces  both 
technical  fiduciary  relations  and  those  in- 
formal relations  which  exist  whenever  one 
man  trusts  in  and  relies  upon  another. 
Stahl  V.  Stahl,  73  N.  E.  319^21,  214  111.  131, 
68  L.  R.  A.  617,  105  Am.  St.  Rep.  101,  2  Ann. 
Cas.  774 ;  Irwin  v.  Sample,  72  N.  E.  687,  C90, 
213  111.  160  (quoting  and  adopting  definition 
In  2  Pom.  Eq.  Jur.  §§  947,  950). 

A  "confidential  relation,"  with:  which  a 
"fiduciary  relation,"  is  ordinarily  synony- 
mous, and  like  it  is  founded  on  trust  or  con- 
fidence reposed  by  one  person  in  the  integrity 
and  fidelity  of  another,  and  precludes  the  '  points  of  entry,  etc.,  means  land  Inclosed  by  a 
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idea  of  profit  or  advantage  to  the  person  in 
whom  confidence  is  reposed  from  dealings 
with  the  other,  is  any  relation  existing  be- 
tween parties  to  a  transaction  whereby  one 
of  them  is  in  duty  bound  to  act  with  the  ut- 
most good  faith  for  the  benefit  of  the  other. 
Bacon  v.  Soule,  126  P.  384,  385,  19  Cal.  App. 
428 ;  Inge  v.  Stillwell,  127  Pac.  527,  528,  88 
Kan.  33,  42  L.  R.  A.  (N.  S.)  1093:  Bwing  v. 
Ewing,  126  Pac.  811,  815,  33  Okl.  414. 

Merely  reposing  confidence  In  another 
does  not  of  itself  create  a  trust,  nor  make  a 
trustee  of  one  in  whom  confidence  has  been 
reposed.  To  create  a  "fiduciary  relation"  by 
contract  It  is  necessary  that  the  consent  of 
the  trustee  to  assume  that  relation  be  ex- 
pressed in  the  contract  or  be  derived  there- 
from by  necessary  Implication.  State  v. 
State  Journal  Co.,  106  N.  W.  434,  437,  75 
Neb.  276,  9  L.  R.  A.  (N.  S.)  174,  13  Ann.  Cas. 
254. 

The  relation  between  a  corporation  and 
its  president,  acting  as  its  general  manager, 
is  a  "fiduciary  relation,"  and  he  is  not  per- 
mitted to  secure  to  himself  any  profit  in  the 
management  of ,  the  company's  affairs  not 
known  to  the  other  stockholders.  Tevls  v.' 
Hammersmith  (Ind.)  81  N.  B.  614,  616  (citing 
Port  v.  Russell,  86  Ind.  60,  10  Am.  Rep.  5;  2 
Pom.  Eq.  Jur.  [3d  Bd.l  If  157,  881,  964;  Pratt 
V.  Luther,  45  Ind.  250,  255;  Wayne  Pike  Co. 
V.  Hammons,  27  N.  B.  487, 129  Ind.  868,  377; 
Drury  r.  Cross,  7  Wall.  [74  U.  S.]  299,  806, 19 
L.  Ed.  40). 

Plaintiff  and  defendant  purchased  a  flat 
building  for  resale,  and  not  as  an  investment, 
agreeing  to  bear  equally  the  expense  of  re- 
pairs and  the  conduct  of  the  business  of  rent- 
ing apartments  until  the  building  could  be 
sold.  Held,  that  a  "fiduciary  relation"  ex- 
isted between  plaintiff  and  defendant,  mak- 
ing it  the  duty  of  defendant  on  selling  the 
proi)erty  to  truthfully  state  to  plaintiff  the 
amount  of  the  consideration  received.  Cal- 
kins V.  Worth,  74  N.  E.  81-83,  215  IlL  78. 

*  There  is  no  stronger  'fiduciary  relation* 
known  to  the  law  than  that  of  a  copartner- 
ship, where  one  man's  property  and  property 
rights  are  subject  to  a  large  extent  to  the 
control  and  administration  of  another."  A 
partner  may  not  for  his  benefit  deceive  the 
coijartner  to  his  injury  either  by  false  repre- 
sentations or  by  concealment,  and  In  effecting 
a  firm  settlement  must  disclose  to  the  copart- 
ner the  condition  of  the  firm  affairs.  Salhing- 
er  V.  Salhinger,  105  Pac.  236,  237,  56  Wash. 
184  (citing  Pars.  Part.  |  158,  and  note  2). 

FIELD 

See  Common  Fields. 

The  word  "field,"  in  Rev.  Civ.  St  1911, 
arts.  6595-6598,  requiring  every  railroad  com- 
pany whose  road  passes  through  a  "field"  to 
place   and   maintain   cattle  guards   at  the 
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fence  which  will  prevent  the  in^ess  of  live 
stock,  and  a  railroad  company  need  not  pro- 
vide cattle  ^ards  unless  its  track  passes 
through  an  undivided  field  inclosed  by  the 
owner,  as  distinguished  from  separate  fields 
so  Inclosed.  St  Louis  Southwestern  Ry.  Co. 
of  Texas  v.  Lee  (Tex.)  151  S.  W.  331,  332. 

FIELD  NOTES 

The  term  **field  notes"  In  Its  ordinary 
sense  means  the  notes  made  by  the  surveyor 
in  the  field  while  making  a  survey,  describing 
by  course  and  distance,  and  by  natural  or 
artificial  marks  found  or  made  by  him,  where 
he  ran  the  lines  and  made  the  corners. 
State  V.  Palacios  (Tex.)  150  S.  W.  229,  236. 

FIELD  STORAGE  WABEHOtTSINO 

"Field  storage  warehousing"  Is  ware- 
housing the  owner's  goods  on  the  premises  of 
the  owner  or  of  the  former  owner.  American 
Can  Co.  V.  Brie  Preserving  Co.,  183  Fed.  96, 
97,  105  C.  C.  A.  388. 

FIFtEEN 

Fifteea  dajri'  published  iiotioe 

Kev.  St  1899,  S  6276  (Ann.  St  1906,  p. 
3136;  Bev.  St  1909,  §  9595)  provides  that  not 
less  than  15  days'  previous  notice  shall  be 
given  by  publication,  in  some  newspaper  pub- 
lished in  such  city  or  town,  of  an  election  to 
take  the  sense  of  the  voters  on  the  question 
of  increasing  the  municipal  debt  Held,  that 
15  days*  published  notice  did  not  require  pub- 
lication In  all  the  issues  of  the  paper  publish- 
ed during  such  period,  and  that  a  single  pub- 
lished notice  15  days  prior  to  the  election  was 
sufficient.  Southworth  v.  City  of  Glasgow, 
132  S.  W.  1168,  1170,  232  Mo.  108,  Ann.  Cas. 
1912B,  1267. 

FIGHT 

See  Provoking  a  Fight 

The  meaning  of  **to  fight,**  according  to 
Webster,  is  "to  strike,  or  contend  for  victory, 
in  battle  or  in  single  combat;  to  attempt  to 
defeat,  subdue,  or  destroy  an  enemy,  either 
by  blows  or  weapons."  Worcester  gives 
practically  the  same  definition.  Sullivan  v. 
Stote,  7  South.  275,  276,  67  Miss.  346. 

FIGS 

**Flgs"  preserved  whole  held  noil  dutiable 
as  "figs"  in  paragraph  264  of  Tariff  Act,  c. 
11,  I  1,  Schedule  G,  30  Stat  171.  United 
States  V.  Reiss  &  Brady,  136  Fed.  741,  69  C. 
C.  A.  393. 

FIGURES 

See  S.  E.  4;  S.  E.  Qr.  24. 

The  term  "per  100"  in  a  contract  for  the 
sale  of  "500  sax  Bayo,  at  $3.50  per  100," 
meant  that  the  sale  was  of  500  sacks  of  Ba- 


you beans  at  |3.50  per  100  pounds.    Gardiner 
V.  McDonogh,  81  Pac.  964,  966,  147  Cal.  313. 

It  is  a  matter  of  common  knowledge, 
when  speaking  of  shingles,  that  "5x16*'  means 
5  Inches  wide  and  16  Inches  long,  and  of  this 
the  courts  will  take  Judicial  notice,  as  they 
will  of  the  meaning  of  all  abbreviations  in 
common  use  when  employed  In  contracts. 
Birmingham  &  A.  R.  Co.  v.  Maddox  &  Ad- 
ams, 46  South.  780,  781,  155  Ala.  292. 

In  a  prosecution  to  restrain  a  liquor  nui- 
sance described  as  maintained  at  "83  and  85 
Market  street"  In  a  certain  dty,  such  de- 
scription would  be  construed  to  include  prem- 
ises designated  as  '*83%  Market  street"  which 
was  a  stairway  entrance  to  the  second  story 
of  the  building  described,  in  which  respond- 
ent and  his  family  Uved.  State  ex  rel.  Lyon 
V.  Chlcco,  63  S.  B.  306,  307,  82  S.  O.  122. 

Under  General  Construction  Law,  (  21, 
providing  that  a  folio  is  100  words,  counting 
as  a  word  each  figure,  a  '*follo,'*  in  determin- 
ing an  allowance  under  Insanity  Law,  S  84, 
for  taking  and  transcribing  testimony,  means 
words  and  figures,  but  not  punctuation;  the 
word  "figure"  being  limited  to  numerals, 
which  are  letters  or  characters  representing 
a  number,  and  not  Including  "punctuation," 
which  Is  a  pointing  off  or  separating  of  one 
word  from  another  by  arbitrary  marks.  In 
re  Murtaugh,  128  N.  Y.  Supp.  850,  851,  71 
Misc.  Bep.  513. 

A  negotiable  note  on  which  the  maker 
Indorsed  after  It  was  barred  by  limitations 
<'on  or  before  1904  I  promise  to  pay  within 
note"  was  payable  on  or  before  '*the  year** 
1904,  it  being  a  reasonable  constructipn  to 
add  the  last  quoted  words.  Lovenberg  y. 
Henry,  140  S.  W.  1079,  1080,  104  Tex.  550. 

FILAMENT 

The  word  "filament"  may  mean  a  sepa- 
rate fiber  or  fibril  of  any  vegetable  or  animal 
tissue  or  product,  natural  or  artificial,  or  of  a 
fibrous  mineral  such  as  a  "filament"  of  silk, 
wool,  cobweb,  or  asbestos,  a  cortical  or  mus- 
cular **filament"  Haskell  Golf  Ball  Co.  v. 
Perfect  Golf  BaU  Co.,  143  Fed.  128,  130. 

FILATURES 

See  Japanese  Filatures. 

FILCH 

Under  a  statute  making  libelous  any  ma- 
licious defamation  tending  to  impeach  the 
honesty,  integrity,  virtue,  or  reputation  of 
another,  and  thereby  to  expose  him  to  public 
hatred,  contempt,  ridicule,  or  financial  in- 
jury, and  in  view  of  the  definitions  of  the 
word  "filch"  as  **to  steal  privily,"  "to  steal, 
especially  in  a  small,  sly  way,"  **to  take 
wrongfully  from  another,"  "to  take  from  axi- 
other  in  an  underhand  way,  as  by  violation 
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of  trust  or  good  faith "  and  the  commonly 
accepted  synonyms  **steal,"  **thieve,"  "rob/* 
''purloin/'  and  "pilfer/'  a  publication  charg- 
ing a  connty  treasurer  with  having  illegally 
"filched"  large  sums  of  money  belonging  to 
the  county  is  libelous,  whether  the  accusa- 
tion amounts  to  a  charge  of  crime  or  not,  as 
the  statute  does  not  require  that  it  should. 
People  ▼.  Fuller,  87  K.  £.  336»  338,  238  lU. 
116. 

FILE 

See  Judgment  File;   On  File;   Properly 

Filed;     Regularly    File. 
See,  also,  Return  Day. 

**A  paper  or  document  is  said  to  be  'fil- 
ed* when  it  is  delivered  to  the  proper  offi- 
cer and  lodged  by  him  in  his  office.  At  com- 
mon law  a  file  meant  a  thread,  string,  or 
wire  upon  which  writs  and  other  exhibits  of 
courts  and  officers  were  fastened  or  'filed' 
for  the  more  safe-keeping,  and  right  turning 
of  the  same.  Barber  Asphalt  Paving  Ck>. 
T.  O^Brien,  107  S.  W.  25,  29,  128  Mo.  App. 
267  (quoting  and  adopting  the  definition  in 
Dawson  t.  Gross,  88  Mo.  App.  292). 

The  word  **flle**  Is  derived  from  the  Lat- 
in word  filum,  a  thread ;  and  its  application 
Is  drawn  from  the  ancient  practice  of  plac- 
ing papers  on  a  thread  or  wire  for  ready 
reference.  The  words  "to  file"  OMan  "reoelv- 
iog  a  paper  into  custody/'  Under  a  statute 
providing  that  claims  against  carriers  shall 
be  paid  within  69  days  after  the  filing  of 
such  claim  with  the  agent  of  the  carrier  at 
the  point  of  destination,  and  that  failure  to 
pay  the  <Aaim  within  the  i>eciod  prescribed 
sliall  subject  the  carrier  to  a  penalty,  the 
claimant  must  present  his  demand  in  writ- 
ing in  order  to  recover  the  penalty,  a  verbal 
demand  being  insufficient  Thompson  v. 
Southern  JSxpress  Co.,  61  S.  £.  182,  183,  147 
N.  C.  343  (citing  Beebe  v.  Morrell,  42  N.  W. 
1119,  76  Mich.  114,  15  Am.  St  Rep.  288; 
State  ex  rel.  Morgan  v.  Lamm,  69  N.  W.  592, 
9  S.  D.  420;  Lamson  v.  Falis,  6  Ind.  309; 
Black,  Law  Diet  492 ;  3  Words  and  Phrases, 
p.  2765). 

A  paper  Is  "filed"  when  it  is  delivered 
to  the  proper  officer,  and  by  him  received  to 
be  kept  on  file.  Ktxig  v.  Atlantic  Coast  Line 
R.  Ck).,  68  S.  B.  769,  770,  86  S.  C.  510;  Smith 
▼.  Geraty,  109  N.  Y.  Supp.  738,  739,  58  Misc. 
Rep.  556;  Meek  t.  State  ex  rel.  LinviUe,  88 
N.  BL  299,  301,  172  Ind.  654 ;  Yaltz  v.  State, 
108  Pac.  1104,  1105,  3  Okl.  Or.  20;  Palley  v. 
Falley,  60  South.  894.  895,  163  Ala.  626. 

A  document  is  "filed"  with  an  officer 
when  it  is  placed  in  his  custody  and  depos- 
ited by  him  in  the  place  where  his  official 
records  and  papers  are  usually  kept.  O'Brien 
V.  Schneider,  129  N.  W.  1002,  1004,  88  Neb. 
479  (citing  3  Words  and  Phrases,  p.  2765). 

In  the  sense  of  a  statute  requiring  the 
"filing"  of  a  paper,  it  is  filed  when  delivered 


to  and  received  by  the  proper  ofilcer  to  be 
kept  on  "file.**  The  word  carries  with  it  the 
idea  of  permanent  preservation  of  the  thing 
80  delivered  and  received  that  it  may  become 
a  part  of  the  public  record.  Spackman  v. 
Gross,  126  N.  W.  389,  393,  25  S.  D.  244. 

The  delivery  of  the  information  and 
complaint  to  the  derk  is  a  *'filing"  in  law. 
Brogdon  v.  State,  140  S.  W.  352,  353,  63  Tex. 
Or.  Rep.  475. 

The  presentation  and  delivery  of  proof 
of  claim  to  the  trustee  in  bankruptcy  within 
a  year  after  the  adjudication  is  a  sufficient 
"filing"  within  the  meaning  of  Bankr.  Act 
July  1,  1898,  §  57,  when  read  in  connection 
with  general  orders  in  bankruptcy  No.  21, 
providing  that  proofs  of  debt  received  by 
any  trustee  shall  be  delivered  to  the  referee 
to  whom  the  cause  is  referred.  J.  B.  Orcutt 
Co.  V.  Green,  27  Sup.  Ct.  195,  197,  204  U.  S. 
96,  51  L.  Ed.  390. 

Leaving  a  paper  with  the  clerk  is  not  a 
filing  with  him  under  a  code,  providing  that 
where  service  was  made  by  publication,  the 
summons,  etc.,  must  be  filed  with  the  clerk. 
Fink  V.  Wallarch.  95  N.  T.  Supp.  872,  874,  47 
Misc.  Rep.  247. 

A  trai^lation  of  the  shorthand  notes  of 
the  evidence  in  a  case,  left  with  other  papers 
in  the  clerk's  office,  and  not  accepted  by  him 
as  a  part  of  the  record  in  the  case,  has  not 
been  filed  In  the  clerk's  ofilce,  as  required  by 
law.  Fitzgerald  v.  Paisley  (Iowa)  119  N.  W. 
166  (citing  3  Words  and  Phrases,  pp.  2764, 
2767,  et  seq.). 

"There  can  be  no  'filing'  of  a  paper  in 
a  legal  sense  except  by  its  delivery  to  an  of- 
ficial whose  duty  it  is  to  file  papers  and  who 
is  required  to  keep  and  maintain  an  office 
or  other  public  place  for  their  deposit,  and 
the  paper  must  either  be  delivered  personal- 
ly to  such  officer  with  the  intent  that  the 
same  shall  be  filed  by  him,  or  delivered  at 
the  place  where  the  same  should  be  filed." 
Corrupt  Practices  Act,  |  213,  requiring  that 
the  petition  to  the  Supreme  Court,  or  a  Jus- 
tice thereof,  for  a  summary  inquest  as  to 
the  failure  of  a  person  or  committee  to  file 
a  statement  of  election  expenses  and  dis- 
bursements, or  complaining  that  a  statement 
filed  is  false  or  erroneous,  shall  be  "filed" 
within  80  days  after  the  election,  is  not  com- 
piled with  by  presentation  to  a  Justice  of 
the  Supreme  Court  within  that  time,  though 
the  Justice  retain  the  same.  In  re  Lance,  106 
N.  Y.  Supp.  211,  214,  55  Misc.  Rep.  13  (cit- 
ing 3  Words  and  Phrases,  p.  2764;  People 
V.  Peck,  22  N.  Y.  Supp.  576,  579,  67  Hun,  560; 
Matter  of  Norton,  53  N.  Y.  Supp.  1093,  84 
App.  Div.  79). 

Under  Act  Feb.  20,  1900  (Laws  1909,  p. 
9),  a  petition  for  local  option  election  is  re- 
quired to  be  filed  with  the  county  auditor; 
and  when  presented  to  him,  with  a  request 
that  it  be  filed  and  a  tender  of  the  legal  fee, 
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the  petition  In  contemplation  of  law  la  filed. 
O'Connor  v.  Board  of  Com*rs  of  Bear  Lake 
Connty,  105  Pac.  560,  561, 17  Idaho,  346. 

An  appeal  will  not  be  dismissed  because 
the  certificate  of  the  clerk  recited  ''that  the 
above  and  foregoing  transcript  contains  full, 
true,  correct,  and  complete  copies  of  all  pa- 
pers and  entries  in  said  cause  filed  In  my  of- 
fice as  such  clerk,  and  reterded  In  the  records 
of  this  office  as  required  by  the  above  pm- 
dpe*'  which  called  for  a  transcript  of  all  of 
the  papers,  on  the  ground  that  technically 
the  complaint  only  is  filed  in  the  clerk's  office* 
so  that  the  other  papers  were  excluded  by 
the  language  of  the  certificate,  since  the 
words  "filed  in  my  office,"  etc.,  were  surplus- 
age, and,  even  if  considered  in  their  broader 
sense,  included  filing  in  open  court ;  "filing" 
meaning  to  deposit  the  papers  with  the  clerk 
for  official  custody.  Cleveland,  C.  C.  &  St 
L.  Ry.  uo.  V.  Morrey,  88  N.  B.  932,  934,  172 
Ind.  513. 

The  term  "file  in  the  circuit  court"  in  a 
notice  of  election  contest  was  substantially 
equivalent  to  "file  in  the  office  of  the  clerk  of 
the  circuit  court,"  within  Rev.  SL  1899,  | 
7062,  requiring  the  contestant's  notice  to 
state  that  the  petition  would  be  filed  in  the 
office  of  the  clerk  of  the  circuit  court;  the 
two  expressions  b^ng  identical  In  meaning. 
State  ex  rel.  Sale  v.  If cElhlnney,  97  S.  W* 
150, 161,  199  Mo.  67. 

Where  a  letter  remonstrating  against  the 
granting  of  a  liquor  license  was  received  in 
due  time  and  called  to  the  attention  of  the 
board  which  ordered  the  court  to  preserve 
"in  the  files  of  this  office  said  letter,"  it  was 
"filed"  within  the  meaning  of  that  word  in 
the  requirement  of  the  statute.  Moores  v. 
State  ex  rel.  Macrae,  96  N.  W.  225,  226,  4 
Neb.  (Unof.)  781. 

Under  Municipal  Court  Act  (Laws  1902, 
c.  580)  i  382,  which  allows  costs  to  a  prevail- 
ing party  who  appears  by  attorney  and  who 
files  a  verified  pleading  or  a  written  notice  of 
appearance,  such  costs  are  not  allowable  to 
such  a  party  who  entered  no  written  appear- 
ance by  attorney  and  whose  pleadings  were 
oral,  as  a  memorandum  containing  the  attor- 
ney's name  and  address,  handed  to  the  judge, 
but  not  becoming  part  of  the  record  of  the 
case  was  not  a  "filed"  pleading,  nor  a  "wrlt- 
t^i  notice  of  appearance";  rule  2,  subd. 
"d,"  of  the  rules  of  the  Municipal  Courts,  de« 
claring  that  the  indorsements  of  the  same 
and  address  of  an  attorney  on  any  paper  in 
an  action  shall  be  an  appearance  within  the 
meaning  of  such  section,  being  merely  an  in- 
terpretation of  the  term  "written  notice  of 
appearance,"  and  not  dispensing  with  the 
filing  of  such  a  notice  as  a  prerequisite  to  the 
court's  Jurisdiction.  Kaufman  v.  Cohn»  138 
N.  Y  Supp.  403,  404,  78  Misc«  Rep.  368. 

As  deposit 

The  books  of  account  of  the  treasurer  of 
the  dty  and  county  of  San  I'randsco,  show- 


ing the  condition  of  the  account  of  ball  mon- 
eys received  and  paid  out,  are  **flled  or  de- 
posited" within  Pen.  Code,  §|  113,  114,  pun- 
ishing the  falsification  of  records  "filed  or 
deposited"  in  an^  public  office;  the  quoted 
words  being  equivalent  to  the  words  ''on  file 
or  on  deposit."  People  v.  Tomalty,  111  Pac 
513,  516,  14  Oal.  App.  224. 

The  word  "deposit,"  as  used  in  Act  May 
28,  1896,  abolishing  the  office  of  circuit  court 
commissioner  and  requiring  such  commis- 
sioners to  deposit  official  documents  in  their 
possession,  with  the  clerk  of  the  circuit  court 
by  which  they  were  appointed,  is  not  synon- 
ymous with  "filing,"  and  a  clerk  of  court  is 
not  entitled  to  any  fee  for  filing  the  various 
papers  surrendered.  United  States  v.  Van 
Duzee,  22  Sup.  Ct  648,  650,  185  U.  S.  278,  46 
L.  Ed.  909. 

As  **»f^n' 

The  word  ''ffled,"  in  Acts  1905,  p.  611, 
c.  169,  S  118,  providing  that  public  offenses 
may  be  prosecuted  "by  affidavit  'filed'  in  term 
time,"  when  considered  in  connection  with 
section  119,  providing  that  such  affidavit 
shall  be  approved  by  the  prosecuting  attor- 
ney, etc.|  is  intended  for  "made,"  and  the 
clause  slxould  read  "by  affidavit  made  in 
term  time." '  Cole  v.  State,  82  N.  K.  796,  797, 
169  Ind.  393. 

Am  motl«* 

The  words  "file  with  the  owner,**  in  sec^ 
tion  3,  c.  75,  Code  1906,  requiring  a  laborer 
or  person  furnishing  material  to  a  contractor 
to  be  used  in  the  oonstructiou  of  a  building 
to  file  with  the  owner  or  his  aathorised  agent 
an  itemized  account,  etc.,  are  equivalent  to 
the  words  "give  notice  to  the  owner,"  or 
"serve  notice  ii|)on  the  owner."  WilUamB  & 
Davisson  Co.  t.  Bailey,  70  &  B.  696^  697,  68 
W.  Va.  681. 

As  perfecting  meclumio**  Hen 

In  Laws  1901,  c.  101,  p.  129,  entitled  "An 
act  regulating  the  filing  and  foreclosure  of 
mechanic's  liens  upon  lands  held  or  occu- 
pied under  a  filing,  under  any  of  the  land 
laws  of  the  United  States,"  the  words  "filing 
and  foreclosure"  mean  the  doing  of  every- 
thing  necessary  to  perfecting  the  lien»  and  no 
lien  can  be  filed  or  foreclosed  that  has  not 
been,  or  is  not,  created  by  some  provision  of 
law,  as  there  is  nothing  to  file  or  foreclose. 
The  broadest  meaning  that  the  words  are 
susceptible  of  may  be  givto  them,  and  the 
law  will  not  be  declared  invalid  because  the 
words  are  not  well  selected.  The  word  'fil- 
ing* is  commonly  used  as  in  reference  to  lien, 
indicating  the  doing  of  everything  essential 
to  perfecting  a  claim  for  a  lien  authorized  by 
law,  and  not  the  mere  leaving  of  the  affidavit 
and  account  in  the  office  of  the  clerk.  The 
technical  meaning  of  the  words  should  not  be 
taken  as  limiting  the  provisions  of  the  law. 
The  choice  of  the  language  is  a  matter  of 
legislative  discretion,  and  courts  will  not  nul- 
lify the  legislative  will  because  the  language 
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Is  not  well  chosen,  if  upon  any  reasonable 
Tiew  the  language  expresses  the  subject 
Powers  Elevator  Co.  t.  Pottner,  118  N.  W. 
703,  704,  16  N.  D.  809. 

EntevliiS  4i«tingnl>lied   • 

"Entering"'  is  tiiie  word  ordinarily  used 
for  the  commencement  of  a  proceeding  on  the 
records  of  the  superior  court,  while  "filing" 
Is  more  commonly  used  in  reference  to  pa-r 
pers  presented  for  action  before  the  county 
commissioners.  Cheney  y.  Inhabitants  of  Do- 
ver, 91 N.  E.  1006, 1006,  205  Mass.  501. 
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The  "filing^  of  a  paper  is  the  delivery 
of  It  to  the  ofiicer  at  his  ofiEice,  to  be  kept  by 
Mm  as  a  paper  on  file,  and  the  file  mark  of 
the  officer  is  evidence  of  ^filing,"  but  It  is 
not  the  essential  element  of  the  act.  Master- 
son  V.  Southern  R.  Co.  (Ind.  App.)  82  N.  E. 
1021,  1023;  Bade  v.  Hibberd,  93  Pac.  864, 
365,  50  Or.  501  (citing  McDonald  v.  Crusen, 
2  Or.  258;  Conanf  s  Estate,  T3  Pac.  1018,  43 
Or.  530) ;  Goodwin  v.  Bickf  ord,  93  Pac  548, 
551,  20  OkL  91,  129  Am.  St.  Rep.  729  (citing 
Weacott  V.  Eccles,  2  Pac.  525,  3  Utah,  261 ; 
City  of  Pekln  v.  Dunkelburg,  40  111.  App.  184); 
Todd  V.  Peterson,  81  Pac.  878,  880,  13  Wyo. 
513;  Day  &  Congleton  Lumber  Co.  v.  Mack, 
60  S.  W.  712,  714,  139  Ky.  587. 

The  act  of  leaving  or  depositing  a  paper 
with  the  clerk  to  be  made  a  part  of  the  rec- 
ord constituted  "filing,"  and  it  was  the  duty 
of  the  clerk  to  mark  it  filed.  The  fact  that 
he  did  not  do  so  until  long  after  did  not  in- 
validate  the  previous  filing.  A  paper  is 
"filed"  when  delivered  to  the  proper  officer 
and  by  him  received  to  be  kept  on  file.  Eu- 
reka Stone  Co.  v.  Knight,  100  S.  W.  878,  881, 
82  Ark.  164. 

Delivery  of  a  bill  in  a  chancery  suit  to 
the  clerk  in  his  office  is  a  filing  of  the  bill, 
though  no  indorsement  on  it  of  filing  la  madeu 
Darnell  v.  Flynn,  71  S.  B.  16,  18,  69  W. 
Va.146. 

Delivery  to  the  clerk  of  the  board  of  su- 
pervisors of  the  affidavit  of  publication  of 
the  resolution  ordering  prohibition  was  a  suf- 
ficient "filing  with  the  clerk"  under  Comp. 
Laws,  §  5425,  relating  to  local  option,  and  re- 
quiring such  affidavit  to  be  filed  with  the 
clerk,  but  not  In  express  terms  requiring  him 
to  indorse  anything  on  it.  People  v.  Fisch, 
130  N.  W.  341,  164  Mich.  680. 

The  "filing"  of  a  paper  required  by  law 
to  be  filed  does  not  consist  in  the  indorsement 
of  the  fact  that  it  has  been  filed,  made  upon 
the  paper  by  the  officer  with  whom  it  is  filed. 
If  the  paper  is  delivered  by  the  person,  whose 
doty  it  is  to  file  the  same,  to  the  proper  of- 
ficer, and  by  him  received  and  kept  on  file  in 
the  proper  place,  it  constitutes  a  "filing" 
within  the  legal  meaning  of  the  word.  A 
lecord  reciting  that  instructions  given  "are 
now  ordered  filed  and  made  a  part  of  the 


record  in  this  cause,  and  the  same  are  in  the 
words  and  ^ures  following,  to  wit"  (setting 
forth  the  instructions),  suffideitly  discloses 
that  the  instructions  were  properly  filed  and 
are  part  of  the  record  on  appeal.  Hammond, 
W.  &  E.  C.  Electric  Ry.  Co.  v.  Antonia,  83 
N.  E.  766,  769,  41  Ind.  App.  335. 

A  notice  of  appeal  from  an  order  of  the 
town  supervisors  laying  out  a  highway  was 
delivered  to  the  town  clerk,  but  not  at  his 
office,  and  by  him,  within  the  time  allowed  by 
statute  for  filing  it,  taken  to  his  office  and  de- 
posited among  the  official  records  in  his  cus- 
tody, but  no  certificate  of  filing  was  indorsed 
thereon.  Held,  a  sufficient  "filing"  within 
Rev.  Laws  1905,  S  1188.  Burkleo  v.  Town 
Board  of  Baytown,  121  N.  W.  874,  875,  108 
Minn.  224. 

Where  a  decree  of  the  orphans*  court  on 
a  claim  against  an  insolvent  estate  was  sign- 
ed December  2d,  which  was  not  a  regular 
court  date  and  was  marked  as  "filed"  as  of 
that  date  by  "G.  L.,  Late  Surrogate,*'  G.  L. 
not  then  being  surrogate,  and  on  December 
17th,  the  actual  surrogate  found  it  and  mark- 
ed it  "filed"  as  of  that  date,  the  decree  was 
"filed*'  on  the  date  when  the  actual  surrogate 
marked  it  Young  v.  Toung,  32  N.  J.  Eq. 
275.  276. 

Under  a  statute  requiring  a  county  sur^ 
veyor  to  make  a  written  report  of  a  survey, 
and  file  it  in  his  office,  and  allowing  an  ap- 
peal therefrom  to  be  taken  within  30  days 
from  the  time  the  report  is  filed,  such  report, 
as  to  any  person  having  knowledge  of  the 
facts,  is  deemed  to  be  filed  from  the  time  it 
is  completed,  dated,  certified  to  be  correct, 
and  signed  by  the  surveyor,  and  placed 
among  the  reports  of  a  similar  nature  in  his 
office,  subject  to  public  inspection,  although 
at  the  request  of  the  attorney  for  such  per- 
son he  omits  at  that  time  to  indorse  it  as 
filed,  and  afterwards  places  an  indorsement 
upon  it  Indicating  that  it  was  filed  a  few 
days  later.  Anderson  v.  Roberts,  119  Pac. 
354,  355,  86  Kan.  175. 

Under  a  statute  requiring  the  tax  col- 
lector to  file  all  conveyances  of  land  to  in- 
dividuals in  the  chancery  clerk's  office,  to 
remain  there  for  two  years  from  the  sale  un- 
less the  land  be  sooner  redeemed,  it  is  not  es- 
sential that  the  clerk  shall  mark  a  deed 
"Filed"  that  it  may  remain  a  memorial  by 
which  it  may  be  ascertained  whether  the 
time  for  redemption  has  expired,  since  the 
time  for  redemption  is  two  years  from  the 
day  of  sale,  and  not  from  the  day  of  filing; 
the  purpose  of  the  statutory  requirement 
b^ng  merely  to  lodge  the  deed  in  proper  cus- 
tody. It  is  plain  that  the  intent  was  that 
where  the  requirement  is  simply  to  lodge 
for  record,  or  to  deliver  to  the  clerk,  record- 
ing was  designed,  and  it  was  not  intended 
that  there  should  be  necessarily  a  marking  of 
the  paper  "filed"  by  the  clerk.  Brannon  v. 
Pringle,  47  South.  674,  94  Miss.  215. 
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Part  of  reoosd  la&ported 

The  "file"  in  a  cause  includes  original 
subpoenas  Issued  for  witnesses  and  ail  papers 
belonging  to  the  cause.  Jackson  t.  Mobley, 
47  South.  590,  593, 167  Ala.  408. 

Recordins 

A  mortgage  is  **flled,"  within  Wilson's 
Rev.  &  Ann.  St.  1903,  §  1284,  when  It  is  de- 
livered to  the  proper  officer  and  by  him  re- 
ceived for  the  purpose  of  being  recorded,  and 
the  neglect  or  mistake  of  the  register  of  deeds 
in  recording  the  instrument  does  not  affect 
the  mortgagee.  Covington  ▼.  Fisher,  97  Pac. 
615,  617,  22  OkL  207. 

Under  B.  &  C.  Comp.  |  1367,  requiring 
pleas  in  criminal  cases  to  be  oral  and  entered 
on  the  Journal,  where  the  transcript  on  ap- 
peal in  a  criminal  case  showed  only  that  a 
plea  of  former  jeopardy  was  "filed"  and  over- 
ruled, and  did  not  show  any  order  that  the 
plea  be  recorded,  it  sufficiently  appeared  that 
the  plea  was  not  formally  read  to  the  court, 
and,  for  that  reason,,  was  not  ordered  to  be 
recorded,  and  hence  was  not  properly  part 
of  the  record;  the  word  •'filed"  importing 
only  that  the  paper  was  placed  in  the  official 
custody  of  the  derk  who  probably  indorsed 
as  filed  with  the  date  of  reception,  signing  his 
name  thereto,  and  retained  it  in  his  office  tor 
inspection  by  interested  parties.  State  t. 
HoUoway,  110  Pac.  397,  898,  57  Or.  162. 

Retention  hy  oAeer  reqi&ired 

A  referee's  report  which  is  presented  to 
the  clerk  and  marked  "Filed"  within  the  time 
allowed  for  its  filing,  and  then  withdrawn 
and  retained  until  after  the  expiration  of 
such  time  in  order  to  have  it  bound,  is  "filed** 
In  time.  Poole  v.  Poindexter,  83  Pac.  126, 
127,  72  Kan.  6W. 

That  on  the  day  next  following  the  date 
of  the  certificate  as  to  filing  of  the  mortgage 
for  record,  as  shown  by  uncontradicted  evi- 
dence, the  clerk  permitted  the  mortgagee  to 
take  the  mortgage  out  of  the  clerk's  office  to 
that  of  a  notary  public,  and  procure  before 
such  notary  the  affidavit  of  the  subscribing 
witness  proving  the  execution  of  the  mort- 
gage, and  then  return  the  affidavit  and  mort- 
gage to  the  clerk's  office  for  record,  would 
not  render  the  mortgage  inadmissible  in  evi- 
dence. The  return  of  the  mortgage  to  the 
office  of  the  clerk  of  the  superior  court  under 
the  circumstances  just  enumerated  would,  in 
effect,  amount  to  "filing"  for  record.  Albany 
Nat.  Bank  v.  Georgia  Bdnking  Co.,  74  S.  E. 
267,  137  Ga.  776. 

FiUas  of  partlevlar  iatstmatents 

Where  a  written  building' contract  pro- 
vides that  the  building  shall  be  constructed 
in  accordance  with  plans  and  specifications, 
referred  to  as  attached  or  as  kept  in  the  office 
of  an  architect  named  therein,  such  plans, 
etc.,  are  an  essential  part  of  the  contract,  and 
must  be  ffied  with  it,  in  order  to  constitute 
a  "filing  of  the  contract,"  within  Code  Civ. 


r  Proa  |  1183,  which  nriU  protect  the  property 
from  mechanics'  liens.  Burnett  v.  Glas,  97 
Pac  423,  425, 154  Gal.  249. 

Act  June  2,  1887  (P.  L.  806),  relaUng  to 
proceedings  for  condemnation  of  a  turnpike 
road,  provides  (section  6)  that  exceptions  may 
be  filed  to  the  report  of  the  jury  of  view  with- 
in 30  days  from  filing  of  such  report,  and  the 
court,  after  considering  such  exceptions,  may 
refer  the  report  back  to  the  jury  or  may  set 
it  aside  or  confirm  it,  and  if  no  exceptions 
are  filed  to  any  such  report,  unless  appeal  is 
taken  as  provided  for  in  section  8  (and  in  such 
case  the  final  confirmation  of  the  proceed- 
ings shall  await  the  result  of  the  appeal  from 
the  assessment  within  30  days  from  the  filing 
thereof),  then  such  report  shall  be  confirmed 
or  dismissed  by  the  court.  Section  8  provides 
that  an  appeal  to  the  common  pleas  for  the 
assessment  of  damages  may  be  taken  within 
30  days  after  the  approval  of  the  report 
Held,  that  exceptions  may  be  filed  within  30 
days  from  the  time  the  report  is  filed,  and 
if  the  exceptions  filed  are  withdrawn  or  dis- 
missed and  the  report  la  not  referred  back  to 
the  jury  or  set  aside,  it  is  to  be  marked  "Con- 
firmed nisi,"  which  is  egulval^it  to  the  ap- 
proval referred  to  in  section  8,  and  another  30 
days  is  then  given  to  allow  time  for  an  ap- 
peal to  the  common  pleas,  and  if  no  appeal  is 
taken  within  such  time  the  j«port  is  to  be 
finally  confirmed  or  disapproved  at  the  end 
thereof,  and  if  an  appeal  is  taken  the  final 
confirmation  cannot  take  place  until  30  days 
after  the  result  of  the  appeal  is  remitted 
from  the  common  pleas  and  filed  in  the  quar- 
ter sessions^  and  if  no  exceptions  are  filed  or 
appeal  taken  to  the  common  pleas  ^thln  the 
times  fixed  by  the  act,  the  court  may  of  its 
own  motion  confirm  or  dismiss  the  report; 
the  phrase  ''filing  thereof  within  the  paren- 
theses in  the  sixth  section  referring  to  the 
filing  in  the  quarter  sessions  of  the  result  of 
the  appeal  from  the  assessment  when  it  is 
remitted  from  the  common  pleas.  Chestnut 
UiU  ft  Spring  House  Turnpike  Road  Ck).  v. 
Montgomery  County,  76  Atl.  726,  727,  228 
Pa.  1, 

fHiIng  awat  suit 

"Filed  away"  is  used  by  the  courts  with 
reference  to  suits,  as  synonymous  with  "dis- 
continued" or  "stricken"  from  the  docket,  so 
that  an  order  that  the  case  be  "filed  away*' 
amounted  to  a  final  order  of  dismissal.  Alk- 
man  v.  South  (Ky.)  97  S.  W.  4,  5. 

A  recital  in  a  divorce  decree  that  a  part 
of  the  judgment  for  alimony  was  paid  by 
defendant,   and,    that   the    case   was   "filed 


away,"  was,  in  effect,  keeping  control  of  the 
case  to  be  redocketed  upon  notice ;  the  par- 
ties not  having  been  dismissed.  Sebastian 
V.  Rose,  122  S.  W.  120,  122,  135  Ky.  197. 

FILIATION 

"Filiation,"  which  is  the  relation  of  par- 
ent and  child,  may  be  established  by  proof 
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tbat  the  child  has  always  borne  the  name 
of  the  father  to  whom  he  claims  to  belong, 
and  that  the  father  has  treated  him  as  his 
child.    Lay  v.  Fuller  (Ala.)  69  So.  009,  610. 

FlUUS  NULLIUS 

See  Illegitimate  Child. 

FILL 

See  Duly  FUled;  Stop  to  FUL 
As  structare,  see  Stracture. 

A  '*flir*  in  connection  with  the  grading 
of  streets  is  the  deposit  of  dirt  on  the  strip 
taken  as  a  street.  In  re  Sedgley  Ave.,  66 
AtL  546^  547,  217  Pa.  313. 

TILLED  8TOPE 

A  '"filled  stope"  is  a  room  in  a  mine 
where  the  waste  rock  taken  from  the  vein 
is  left  on  the  floor,  so  as  to  raise  the  floor 
as  the  work  proceeds,  in  order  to  keep  it  at 
all  times  conveniently  dose  to  the  roof,  in 
order  that  the  miner,  while  standing  on  the 
floor,  may  drill  holes  in  the  roof  and  blast  out 
the  material ;  the  term  "stope"  being  deflned 
as  the  working  above  or  below  a  level  where 
the  mass  of  the  ore  body  is-  broken — also  an 
excavation  for  the  extraction  of  ore,  as  dis- 
tinguished from  a  shaft,  drift,  airway,  etc. 
Creede  United  Mines  Go.  v.  Hawman,  127 
Pac.924,  926,  23  Colo.  App.  125. 

FILLER  TOBACCO 

Tobacco  neither  suitable  for  wrappers 
nor  flUers,  but  which  may  be  used  as  a  filler 
In  the  manufacture  of  a  small  size  of  tobaccp 
cigarettes.  Is  not  "leaf  tobacco,'*  within  the 
paragraph  of  the  Tariff  Act  defining  'Svrap- 
per  tobacco"  as  that  quality  of  leaf  tobacco 
soitable  for  cigar  wrappers,  and  **flller  tobac- 
co" as  all  other  leaf  tobacco,  and  is  properly 
dutiable  as  "all  other  tobacco  not  specially 
provided  for."  Domlnguez  Bros.  v.  United 
States,  122  Fed.  556^  567. 

Under  the  paragraph  of  the  Tariff  Act 
Imposing  duties  upon  tobacco  and  defining 
"wrapper  tobacco"  as  that  quality  of  leaf 
tobacco  which  Is  suitable  for  dgar  wrappers, 
and  "filler  tobacco"  as  all  other  leaf  tobac- 
co, the  importer  is  limited  to  a  choice  be- 
tween the  terms  "wrapper"  and  "filler"  to- 
bacco, and  it  was  Improper  for  the  importer 
to  describe  his  Importation  as  mixed  tobac- 
co. United  States  v.  Seventy-Five  Bales  of 
Tobacco,  147  Fed.  127.  132,  77  C.  O.  A.  353. 

FILLIXO 

The  word  **filllng,"  in  its  ordinary  sense, 
means  something  that  fills.  In  weaving  it  is 
aynonymous  with  weft,  and  relates  to  the 
threads  that  fill  the  interstices  in  the  warp, 
and  thus  form  the  fabric.  Such  threads  run 
from  edge  to  edge  or  from  selvage  to  selvage 
of  the  fabric.  It  is  therefore  appropriate  to 
refer  to  Jacquard  goods  as  having  "two  or 
more  colors  in  the  filling"  as  the  figures  In 


such  goods  are  composed  strictly  of  filling 
threads,  running  from  one  edge  to  the  other, 
filling  the  wrap  and  constituting  an  essential 
part  of  the  fabric,  though  serving  the  purpose 
of  ornament  as  well.  Wimpfheimer  y*  Unit- 
ed States,  142  Fed.  849,  851. 

FILM 

See  Tape  Film. 

FILTER 

Filtering  paper  that  has  been  cut  into 
disks  and  made  ready  for  use  in  filtering  is 
not  by  this  treatment  removed  from  the  pro- 
vision in  the  Tariff  Act  for  "papers  com- 
mercially known  as  •  •  ♦  'filtering  pa- 
per,' •  ♦  ♦  made  up  In  copying  books, 
reams,  or  in  any  other  form."  Alexander 
Murphy  &  Ck>.  v.  United  States,  148  Fed.  336. 

FINAL 

See,  also,  Finally. 

"Final"  means  last;  conclusive;  per- 
taining to  the  end.  Saylor  v.  Duel,  86  N.  B. 
119,  121,  236  111.  429,  19  L.  B.  A.  (N.  S.)  377. 

The  word  "final,"  as  used  in  reference 
to  judgments,  may  denote  the  essential  char- 
acter of  the  judgment  and  not  the  mere  con- 
sequences thereof,  and  the  word  is  so  used  In 
Acts  1907,  p.  287,  c.  148,  relating  to  the  ju- 
risdiction of  the  Supreme  €ourt  and  of  the 
Appellate  Court  Indianapolis  Union  R.  Co. 
V.  Waddington,  82  N.  B.  1080,  1032,  169  Ind. 
448. 


As  oonolnsiTe 

The  word  "final,"  in  an  agreement  for 
arbitration  which  provided  that  the  contro- 
versy between  the  parties  under  the  arbitra- 
tion agreement  should  be  submitted  to  the 
circuit  court,  and  that  its  decision  should  be 
final,  necessarily  implies  that  the  decision  of 
the  circuit  court  shall  not  be  reviewed  by 
another  court  Hoste  v.  Dalton,  100  N.  W. 
750,  761,  137  Mich.  522. 

The  word  "final,"  in  Laws  1894,  c.  556, 
tit  15,  art.  1,  §S  4-7,  providing  that  the  de- 
cision of  a  county  judge,  in  a  proceeding  by 
a  school  district  trustee  to  comi)el  reimburse- 
ment for  expenses  incurred  by  him  in  litiga- 
tion affecting  the  interests  of  the  district 
allowing  or  disallowing  the  claim,  shall  be 
final,  was  merely  Intended  to  give  the  order 
the  effect  of  a  final  order  in  a  special  pro- 
ceeding, and,  like  other  orders  of  that  class, 
it  is  subject  to  review.  Anderson  v.  School 
Dlst.  No.  15,  of  Town  of  Cortlandt  85  N.  Y. 
Supp.  943,  945,  89  App.  Div.  231. 

The  word  "final,"  in  Laws  1907,  p.  95,  c. 
5613  (dealing  with  primary  elections),  |§  7,  8, 
making  the  decisions  and  rulings  of  the  coun- 
ty, senatorial,  and  state  committees  final,  is 
not  to  be  construed  as  final  in  the  sense  that 
such  decisions  and  rulings  are  absolute  to 
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the  exclusion  ot  Judicial  inquiry,  so  as  to 
make  such  sections  obnoxious  to  Const  art 
5,  I  35,  providing  that  no  courts  other  than 
therein  specified  shall  be  established;  but 
the  word  "final"  may  be  understood  to  mean 
that  such  decisions  and  rulings  when  made 
are  final  as  to  the  committee  making  them, 
so  that  there  shall  be  no  delay  in  the  canvass 
of  the  vote.  D'Alemberte  v.  State  ex  rel. 
Mays,  47  South.  489,  497,  66  Fla.  162. 

In  the  provision  of  section  10  of  the 
immigration  act  (32  Stat  1216)  making  the 
decision  of  the  board  of  special  inquiry  based 
upon  the  certificate  of  the  examining  medical 
oflJcer  final  as  to  the  rejection  of  aliens  af- 
fected with  a  loathsome  or  dangerous  con- 
tagious disease,  the  word  "final"  is  not  used 
in  such  broad  sense  as  to  deprive  an  alien 
so  rejected  of  the  right  of  appeal  unquali- 
fiedly given  by  section  25  of  the  act,  or  of 
the  right  to  invoke  the  provisions  of  section 
37,  relating  to  the  wife  and  children  of  a 
naturalized  alien,  in  a  case  to  which  such 
section  is  applicable.  Rodgers  v.  United 
States  ex  rel.  Cachigan,  157  Fed.  381,  385, 
85  0.  O.  A.  79. 

In  a  statute  providing  that  the  hearing 
on  petition  to  the  district  court  for  appoint- 
ment of  a  person  to  distribute  the  waters  of 
a  partnership  ditch  may  be  before  the  court, 
the  judge  thereof,  or  a  district  court  com- 
missioner, and  that  the  decision  so  rendered 
shall  be  final  unless  appeal  is  taJi^en  to  the 
district  court,  the  words  "the  decision  so 
rendered  shall  be  final"  do  not  mean  that 
the  decision  shall  be  final  as  distinguished 
from  an  interlocutory  order,  but  final  in  the 
sense  that  there  shall  be  no  further  appeal. 
Mau  v.  Stoner,  83  I»ae.  218,  221,  14  Wyo. 
183. 

FINAL  ACCOim T 

See   Decision   and    Decree   Allowing   a 
Final  Account. 

FXNAI.  AND  CONCLtrSIVE 

According  to  the  great  weight  of  author-, 
ity,  the  words  "final  and  conclusive,"  when 
used  in  reference  to  the  decisions  of  inferior 
courts,  indicate  a  final  and  conclusive  deter- 
mination of  the  litigation  and  the  further 
right  of  appeal;  the  term  not  defining  the 
character  of  the  judgment  Mau  v.  Stoner, 
83  Pac.  218,  221,  14  Wyo.  183. 

The  intent  of  the  Customs  Administra- 
tive Act,  providing  that  decisions  by  the 
Board  of  General  Appraisers  in  reappraise- 
ment  cases  shall  be  "final  and  conclusive,"  is 
that  such  decisions  shall  not  be  open  to  ju- 
dicial review,  except  to  inquire  whether  the 
appraisers  have  exceeded  the  authority  con- 
ferred upon  them  by  law  or  have  otherwise 
acted  illegally  or  fraudulently;  and  where 
there  is  no  charge  that  the  board  acted  il- 
legally in  denying  the  importers  a  hearing 
and  opportunity  to  produce  testimony,  and 


{here  is  some  evidence  to  support  the  board^s 
conclusions  as  to  value,  its  reappralseiuent 
is  conclusive.  Qnibnau  v.  United  States,  176 
Fed.  904,  906, 100  C.  C.  A.  374. 

The  phrase  "final  and  conclusive,"  as 
used  in  a  statute  declaring  that  the  judg- 
ment of  county  court  in  proceedings  to  mod- 
ify grades  or  streets  on  the  second  report  of 
commissioners  shall  be  final  and  conclusive, 
means  that  the  judgment  shall  be  final  and 
conclusive  for  all  purposes  whatsoever,  and 
shall  not  be  subject  to  appeal,  but  shall  end 
the  litigation,  and  that  it  shall  not  be  re- 
viewed by  the  county  court  except  by  motion 
for  a  new  trlaL  Appeal  of  Houghton,  42 
CaL  35,  55. 

The  words  "final  and  conclusive,"  as 
used  in  a  statute  declaring  orders  of  the 
county  court  made  in  special  proceedings  ap- 
pealed from  a  decision  of  a  town  supervisor 
"final  and  conclusive,"  mean  that  there  should 
be  no  appeal  from  the  order.  In  re  Village 
of  Cedarhurst,  106  N.  Y.  Supp.  275,  276,  121 
App.  Div.  576  (citing  In  re  Commissioners  of 
Central  Park,  50  N.  Y.  493 ;  New  York  Cent 
R.  Co.  V.  Marvin,  11  N.  Y.  276;  In  re  Canal 
Street,  12  N.  Y.  406;  King  v.  City  of  New 
York,  36  N.  Y.  182, 187;  Matter  of  Delaware 
&  H.  Canal  Co.,  69  N.  Y.  209). 

As  rabjeot  to  iaqtdrjr 

The  words  "final  and  conclusive,"  as 
used  in  a  benefit  certificate  providing  that 
the  decision  of  the  supreme  court  of  the  or- 
der shall  be  "final  and  conclusive'*  as  to  the 
legal  liability  of  the  order,  is  intended  only 
to  mark  the  distinction  between  the  effect  of 
the  decision  of  the  supreme  court  of  the  or- 
der and  that  of  its  other  courts  and  not  to 
exclude  the  jurisdiction  of  the  legal  tri- 
bunals. Gilroy  v.  Supreme  Court,  I.  O.  F., 
67  Aa  1037,  1039,  75  N.  J.  Law,  584,  14  L. 
R.  A.  (N.  S.)  632. 

The  provision  in  the  landlord  and  tenant 
law  that  a  judgment  of  the  justices  of  the 
common  pleas  shall  be  "final  and  conclusive" 
will  not  preclude  a  writ  of  error  from  the 
Supreme  Court  Clark  t.  Patterson  (Pa.)  6 
Bin.  128. 

The  term  "final  and  conclusive,"  as  used 
in  a  statute  authorizing  a  hearing  by  the 
council  of  a  city  in  case  of  an  election  con- 
test and  providing  that  the  couucll's  deci- 
sion shall  be  final  and  conclusive,  means  that 
the  action  and  decision  of  the  council  shall 
not  be  reviewable  so  far  as  the  merltB  are 
concerned,  but  not  that  it  may  not  be  review- 
ed to  the  extent  of  ascertaining  whether  the 
council  acted  in  excess  of  its  jurisdiction  or 
exercised  the  same  contrary  to  law,  and  does 
not  preclude  the  exercise  by  the  Superior 
Court  of  its.  constitutional  right  to  review 
the  proceedings  by  certiorari  in  matters  ju- 
risdlctionable.  Rash  v.  Allen  (Del.)  76  Aa 
370,  376,  1  Boyc^  444, 
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FIKAI.  COlfFIRMATIOir 

The  final  confirmation  to  wblch  the  act 
of  Congress  of  1851  refers  is  the  final  adju- 
dication  of  the  tribunals  of  the  United  States 
upon  the  yalldity  of  the  title  of  the  claim- 
ant under  the  Mexican  grant.  Until  the  sur- 
Tey  which  follows  such  adjudication"  is  made 
and  approved,  the  title  is  not  definitely  con- 
firmed to  any  particular  premises.  Davis  v. 
Davis,  28  Cal.  23,  46,  86  Am.  Dec  157  (dt- 
hig  Johnson  v.  Van  Dyke,  20  GaL  228;  Rich- 
ardson ▼.  Williamson,  24  Cal.  289). 

FINAI.  DECISION 

See,   also.  Final  Decree  or  Judgment; 
Final  Order. 

The  term  "final  dedston,'*  as  used  in 
Judiciary  Act,  {  6,  26  Stat  8SS,  authorizing 
the  review  of  a  final  decision  on  a  writ  of 
error,  etc.»  is  equivalent  to  the  terms  "final 
decree,"  or  "final  Judgment,"  used  in  the 
statutes  preceding  the  judiciary  act.  Cas- 
satt  y.  Mitchell  Goal  &  Coke  Co.,  150  Fed. 
32,  34,  81  C.  C.  A.  80,  10  L.  R.  A.  (N.  S.)  99; 
Same  v.  Pennsylvania  Coal  &  Coke  Co.,  150 
Fed.  48,  ,81  G.  C.  A.  97;  Same  v.  Webster 
Coal  &  Coke  Co.,  Id. 

A  decision  of  probate  court  denying  an 
application  for  an  order  requiring  an  addi- 
tional inventory  of  property  claimed  to  be- 
long to  the  estate,  but  omitted  from  the  in- 
ventory filed,  is  a  "final  decision**  of  a  mat- 
ter arising  under  the  Jurisdiction  of  that 
court,  and  is  appealable.  Dobson  v.  Holmes, 
112  Pac.  131, 132,  83  Kan.  476  (citing  Weston 
V.  City  Council  of  Charleston,  2  Pet  [27  U. 
8.]  449,  464,  7  L.  Ed.  481). 

A  decision  of  a  circuit  court  of  appeals 
which  affirmed  a  ruling  of  the  bankruptcy 
court,  made  in  the  course  of  the  determina- 
tion of  an  issue  as  to  the  alleged  bankrupt- 
cy, upon  a  subordinate  issue  as  to  whether 
or  not  the  petitioning  creditors  held  "prova- 
ble'* claims,  is  not  a  final  decision  allowing 
or  rejecting  a  claim  within  the  meaning  of 
the  provisions  of  the  bankrupt  act  governing 
appeals  to  the  federal  Supreme  Court.  •  J. 
W.  Calnan  Co.  v.  Doherty,  32  Sup.  Ct.  460, 
461,  224  U.  S.  145,  56  L.  Ed.  702. 

The  words  *'final  decisions,^*  as  used  in 
Act  March  3,  1&91«  c.  517,  {  6,  cL  1,  26  Stat. 
828,  which  provides  that  the  Circuit  Courts 
of  Appeal  established  by  the  act  shall  exer- 
cise appellate  Jurisdiction  by  appeal  or  by 
writ  of  error  to  review  final  decisions  in 
the  District  Court  and  the  existing  Circuit 
Courts  In  all  case^  other  than  those  provided 
by  law,  do  not  include  an  order  denying  the 
application  of  one  not  a  party  for  leave  to 
intervene,  when  discretionary  with  the  court, 
nor  an  order  refusing  to  entertain  an  appeal 
from  the  decision  of  receivers  with  reference 
to  proof  of  a  claim  before  them,  where  it 
was  discretionary,  and  did  not  deprive  the 
claimant  of  any  substantial  right  .  Land  Ti- 


tle &  Trust  Ck).  V.  Asphalt  Co.  of  America, 
127  Fed.  1,  20.  62  C.  C.  A.  23. 

A  decision  which  finally  determines  the 
rights  of  the  parties  to  secure  in  that  suit 
the  relief  they  seek  is  a  "final  decision'*  with- 
in the  act  creating  the  Circuit  Courts  of  Ap- 
peal, though  it  does  not  bar  another  action 
or  proceeding  for  the  same  cause.  It  there- 
fore includes  an  order  of  dismissal  of  a  pe- 
tition for  an  adjudication  in  bankruptcy. 
Stevens  v.  Nave-McCord  Mercantile  Co.,  150 
Fed.  71,  73,  80  C.  C.  A.  25. 

An  order  of  the  district  court  dismissing 
an  action  appealed  from  a  Justice's  court  is 
a  "final  decision,'*  disposing  of  the  action 
within  Rev.  Codes,  f  6784,  providing  that  an 
order  from  which  an  appeal  may  be  taken 
shall  be  deemed  to  have  been  excepted  to 
without  bill  of  exceptions.  Mettler  v.  Adam- 
son,  99  Pac.  441,  443,  88  Mont.  198. 

In  Civ.  Code  Prac.  f  177,  providing  that 
a  defendant,  against  whom  an  order  of  arrest 
has  been  obtained,  niay,  at  any  time  before 
Judgment,  etc.,  apply  to  vacate  the  order,  or 
to  reduce  the  amount  of  bail,  with  notice  to 
the  plaintiff,  and,  if  satisfied  that  the  bail 
is  too  large,  or  ought  not  to  have  been  re- 
quired, the  court,  or  Judge,  may  vacate  the 
order  of  an«st,  or  reduce  the  amount  of  bail, 
and  the  decision  of  the  motion  shall  be  "final 
in  the  action,"  the  words  "the  decision  of 
the  motion  &Aiall  be  final  in  the  action,'* 
means  final  in  the  sense  of  ending  the  mat- 
ter, instead  of  final  in  the  sense  of  being  an 
appealable  order.  Porter  v.  Griffin,  136  S. 
W.  186,  181,  143  Ky.  138. 

Const  art.  7,  {  6,  provides  that  "the  Su- 
preme Court  shall  have  Jurisdiction  only  to 
revise  the  final  decisions  of  the  circuit 
courts.**  B.  &  C.  Comp.  §  547,  as  amended  by 
Laws  1907,  p.  313,  c.  162,  §  6,  provides  that 
"a  Judgment  or  decree  may  be  reviewed  as 
prescribed  in  this  chapter  and  not  otherwise. 
An  order  affecting  a  substantial  right  and 
which  in  effect  determines  the  action  or  suit 
so  as  to  prevent  a  Judgment  or  decree  there- 
in, ♦  •  ♦  for  the  purpose  of  being  review- 
ed, shall  be  deemed  a  Judgment  or  decree.** 
Section  548  provides  that  "any  party  to  a 
Judgment  or  decree  other  than  by  confession 
or  for  want  of  an  answer,  may  appeal  there- 
from.*' One  adjudged  a  spendthrift  and 
placed  under  guardianship  married  in  anoth- 
er state  without  the  guardian's  consent,  re- 
turned, and  was  sued  for  divorce ;  the  guard- 
ian being  made  a  defendant  so  as  to  sub- 
ject the  ward*s  estate  to  the  payment  of  suit 
money  and  alimony.  The  court  ordered  de- 
fendants to  pay  a  certain  amount  as  suit 
money  and  a  specified  sum  monthly  as  tem- 
porary alimony  pending  the  suit  Held,  that 
as  against  the  guardian,  who  has  no  person- 
al interest  in  the  divorce  litigation  and  no 
right  to  appeal  from  the  final  decree  in  the 
suit,  the  order  is  a  "final  decision,"  so  as  to 
be  appealable.    Sturgis  v.  Sturgls,  93  Pac. 
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696,  698,  51  Or.  10,  15  L.  B.  A.  (N.  S.)  1034, 
131  Am.  St  Rep.  724. 

nif All  DECREE  OR  JtJDGlCElfT 

See,   also,    Final  -Order;    Interlocutory 
Judgment 

A  "final  decree'*  whicli  may  be  reTiewed 
on  appeal  or  writ  of  error  is  one  settling 
all  matters  in  litigation  within  the  pleadings, 
so  that  an  affirmance  will  end  the  suit  and 
leave  nothing  for  the  trial  court  but  the  exe- 
cution of  the  decree.  Maas  v.  Lonstorf ,  166 
Fed.  41,  43,  91  C.  C.  A.  627;  Macfarland  v. 
Brown,  23  Sup.  Ct  105,  107,  187  U.  S.  239, 
47  L.  Ed.  159  (quoting  and  adopting  defini- 
tion in  Bostwick  v.  Brlnkerhoff,  1  Sup.  Gt 
15,  106  U.  S.  3,  27  L.  Ed.  73). 

A  decree  is  "final"  when  the  whole  con- 
troversy between  the  parties  has  been  con- 
sidered, all  "equities  reserved*'  have  been 
disposed  of,  and  nothing  remains  to  be  done 
but  to  carry  it  into  execution.  Crockett  v. 
Crockett,  106  N.  W.  944,  946,  132  Iowa,  388 
(citing  Fletcher,  Equity  PI.  &  Pr.  f  700). 

Generally  a  Judgment  disposing  of  the 
entire  controversy  is  "final."  State  ex  rel. 
Potter  V.  Riley,  118  S.  W.  647,  655,  219  Mo. 
667. 

A  judgment  is  not  "final"  unless  it  dis- 
poses of  the  cause  both  as  to  the  subject- 
matter  and  the  parties  so  far  as  the  court  be- 
fore which  it  is  pending  has  power  to  do 
so.  Ragle  y.  Dedman,  91  N.  E;  615,  616,  46 
Ind.  App.  693 ;  Starkey  v.  Starkey,  76  N.  E. 
876,  877,  166  Ind.  140  (citing  KeUer  v.  Joi^ 
dan,  46  N.  E.  343,  147  Ind.  113,  115 ;  Champ 
V.  Kendrick,  30  N.  E.  635,  130  Ind.  545,  546) ; 
Terre  Haute  &  L.  R.  Go.  v.  Indianapolis  & 
N.  W.  Traction  Co.,  78  N.  E.  661,  662,  167 
Ind.  193 ;  Barnes  v.  Wagener,  82  N.  E.  1037, 
1038,  169  Ind.  511 ;  State  v.  Derry,  85  N.  B. 
765,  769,  171  Ind.  18,  131  Am.  St  Rep.  237; 
Mak-Saw-Ba  CHub  v.  Coffin,  82  N.  B.  461,  462, 
169  Ind.  204  (citing  Elliott,  App.  Proc.  §  83 ; 
Galentine  v.  Brubaker,  46  N.  E.  903,  147  Ind. 
458;  Pfeiffer  v.  Crane,  89  Ind.  485);  Weh- 
meier  v.  Mercantile  Banking  Ck).,  97  N.  E. 
558,  559,  49  Ind.  App.  454. 

The  test  in  determining  whether  a  Judg- 
ment is  "final"  is  whether  it  terminates  a 
litigation  between  the  parties  on  the  merits. 
State  ex  rel.  Smith  v.  Superior  Court  for 
CowUtz  County,  128  Pac.  648,  649,  71  Wash. 
354. 

As  a  general  rule,  a  decree,  to  be  final 
within  the  meaning  of  the  statute  authoriz- 
ing appeals  from  final  decrees  in  equity  cas- 
es, must  terminate  the  litigation  on  the 
merits,  so  that,  in  case  of  affirmance,  the 
court  below  will  have  nothing  to  do  but  exe- 
cute the  decree  already  rendered.  McAus- 
lan  V.  McAuslan,  83  Atl.  837,  840,  34  B.  I. 
462. 

A  Judgment  or  decree  which  fixes  finally 
the  rights  of  the  parties  in  the  action  in 
which  it  is   rendered,  and  leaves  nothing 


further  to  be  done  before  sach  rights  are  de- 
termined, is  finaL  Burlington  &  C.  R.  Go.  v, 
Colorado  Eastern  B.  Co.,  100  Pac.  607,  609, 
45  Colo.  222,  16  Ann.  Gas.  1002;  County 
Court  of  CJity  and  County  of  Denver  v.  Eagle 
Rock  Gold  Mining  &  Reduction  Co.,  115  Pac. 
706,  708,  50  Colo.  365  (citing  3  Words  and 
Phrases,  p.  2776). 

A  Judgment  is  final  when  it  terminates 
the  litigation  between  the  parties  on  the 
merits  of  the  case,  and  leaves  nothing  to  be 
done  but  to  enforce^  by  execution,  what  has 
been  determined.  Doudell  v.  Shoo,  114  Pac. 
579,  581,  159  Gal.  448. 

A  "final  Judgment"  from  which  an  ap- 
peal may  be  taken  is  a  determination  of  the 
rights  of  a  litigant  with  respect  to  his  suit; 
an  adjudication  whi<di  finally  disposes  of  the 
case  before  the  court  Appeal  of  Norton,  78 
Aa  587,  590,  84  Gomu  24. 

A  Judgment  Is  final,  for  the  purpose  of 
an  appeal,  when  it  determines  the  rights  of 
the  parties.  Lemmons  v.  Huber,  77  Pac.  836, 
837,  45  Or.  282. 

Considered  with  reference  to  the  right  of 
appeal,  a  "final  Judgment"  is  one  which  de- 
cides *^all  the  points  in  controversy  between 
the  parties,"  and  which,  disposing  of  all  the 
issues  not  previously  disposed  of  by  interloc- 
utory Judgments,  is  the  last  Judgment  render- 
ed in  the  case.  Bossier's  Heirs  v.  HoUings- 
worth  &  Jackson,  41  South.  553,  555,  117  La. 
221. 

If  a  Judgment  is  not  one  that  disposes 
of  the  whole  case  on  its  merits,  it  is  not 
final.  Heinze  v.  Butte  &  B.  ConsoL  Min.  Co., 
129  Fed.  337,  340,  64  G.  G.  A.  15. 

"'Judgments'  are  generally  defined  to 
be  'final,'  for  the  purpose  of  basing  an  ac- 
tion thereon,  when  the  Judgment  is  'a  defini- 
tive and  personal  Judgment  for  the  payment 
of  money,  final  in  its  character,  and  not 
merely  interlocutory,  remaining  unsatisfied, 
and  capable  of  immediate  enforcement' 
Though  an  action  on  a  decree  for  alimony 
or  maintenance  rendered  in  one  state  may  be 
maintained  in  another  state,  if  the  amount 
payable  is  fixed  and  presently  due,  yet  a 
decree  for  alimony  or  maintenance  becoming 
due  in  the  future  and  payable  in  install- 
ments is  not  a  final  decree  enforceable  In  an- 
other state,  within  Const  U.  S.  requiring 
full  faith  and  credit  to  be  given  in  each  state 
to  the  Judicial  proceedings  of  every  other 
state,  until  the  court  which  rendered  it  fix- 
es the  specific  amount  due,  either  in  some 
proper  proceeding  in  the  original  action  or 
by  an  independent  action.  Hunt  v.  Monroe, 
91  Pac.  2G9,  271,  32  Utah,  428,  11  L.  R.  A. 
(N.  S.)  249  (quoting  and  adopting  23  Cyc 
p.  1503) . 

There  can  be  but  one  final  Judgment  in  a 
cause.  Doudell  Y.  Shoo,  114  Pac.  579,  582, 
159  OaL  448. 
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A  final  Judgment*  within  Gen.  St  1906^ 
I  1661,  proTiding  that  writs  of  exror  shall 
lie  only  from  final  judgments,  with  a  certain 
exception,  is  a  Judgment  that  adjudicates 
tbe  merits  of  the  cause  or  disposes  of  the 
action.  Graves  v.  J.  M.  Harris  &  Bto.,  54 
South.  390,  61  Fla.  254. 

A  "final  Judgment,"  appealable  under  Ky. 
St  f  950,  is  a  Judgment  which  disposes  of  the 
merits  of  the  case  and  settles  the  rights  of 
tbe  parties  under  the  issues  raised  by  tiie 
pleadings,  or  which  disposes  of  the  case  and 
places  the  parties  out  of  court  'I'rade  Dis- 
count Co.  ▼.  J.  R.  Cox  &  Co.,  130  S.  W.  901, 
143  Ky.  515. 

A  "final  Judgment"  is  one  that  puts  an 
end  to  the  action,  by  declaring  either  that 
plaintiff  is  or  is  not  entitled  to  recover,  and 
which  by  its  own  force  grants  the  relief  to 
which  it  finds  the  parties  entitled,  l^hus  a 
Judgment  in  a  suit  by  an  administrator  to 
settle  the  estate  directing  the  administrator 
to  assign  to  the  widow  all  of  certain  person- 
alty, after  paying  claims  and  expenses,  one- 
third  thereof  absolutely,  and  two-thirds  for 
Ufe,  remainder  to  persons  named,  and  further 
ordering  the  widow  to  execute  bond  to  the 
remainderman  to  account  for  such  two-thirds 
interest,  and  redtini:  that  the  widow  except- 
ed to  such  orders,  is  not  final  so  as  to  be  ap- 
pealable. Harding  v.  Harding,  140  S.  W.  533, 
535,  145  Ky.  315. 

Under  Code  Civ.  Proc.  Mont  i  1000,  a 
"Judgment"  is  the  final  determination  of  the 
rights  of  the  parties  in  an  action  or  proceed- 
ing. There  is  no  distinction  between  a  **Judg- 
ment"  and  a  '*final  Judgment."  Forrester  & 
HacGinniss  v.  Boston  &  M.  Oonsol.  Copper 
k  Silver  Min.  Co.,  74  Pac.  1088, 1093,  29  Mont 
397. 

**The  term  'final  Judgment*  is  generally 
used  as  a  synonym  for  an  appealable  order; 
that  is,  one  which  not  only  affects  a  substan- 
tial right,  but  one  which  in  effect  determines 
the  action  in  the  court  pronouncing  the  Judg- 
ment" But  the  term  * 'final  Judgment"  as 
used  in  the  forcible  entry  and  detainer  act, 
providing  that  if  Judgment  be  rendered 
against  defendant  no  appeal  shall  be  taken 
by  him  until  he  shall  give  an  undertaking 
tor  the  payment  of  twice  the  rental  valua  of 
the  property  from  the  rendition  of  the  Judg- 
ment until  final  Judgment  in  the  action,  re- 
fers to  the  final  Judgment  on  appeal,  either 
in  the  circuit  or  Supreme  Court,  and  hence 
the  undertaking  given  on  appeal  from  a  Jus- 
tice's Judgment  to  the  circuit  court  is  effec- 
tual on  further  appeal  to  the  Supreme  Court 
and  no  further  undertaking  is  necessary. 
Wolfer  V.  Hurst,  80  Pac.  419,  420,  47  Or.  156, 
8  Ann.  Oas.  725. 

Rev.  Laws,  c.  128,  i  86,  relating  to  regis- 
tration and  confirmation  of  land  titles,  pro- 
viding that  "the  applicant  may  withdraw  Ifis 
application  at  any  time  before  'final  decree' 
apon  terms  to  be  determined  by  the  court," 


when  construed  with  other  terms  of  the  chap* 
ter,  as  set  forth  in  sections  12, 13,  37-40,  pro- 
viding in  brief  that  after  a  determination  of 
adverse  interests  in  the  land  court  an  appeal 
lies  to  the  superior  and  supreme  Judicial 
courts,  and  that  the  decision  on  appeal  will 
be  certified  to  the  land  court,  which  will  be 
entered  as  the  final  decree,  on  which  the  cer- 
tificate of  title  issues,  refers  to  the  "final  de- 
cree" after  appeal,  and  not  to  the  confirma- 
tion of  the  title  by  the  land  court  in  the  first 
instance;  and  this  is  so  especially  since  it 
was  the  evident  intention  of  the  Legislature 
to  follow  only  so  much  of  the  Torrens  act, 
as  found  in  New  Zealand,  Western  Australia, 
Victoria,  and  Tasmania,  after  which  the  Tor- 
rens act  of  ^Massachusetts  was  patterned,  as 
made  the  withdrawal  absolute  at  any  time 
before  the  issuance  of  the  certificate  of  title, 
which  under  the  Massachusetts  act  is  the 
final  decree ;  the  certificate  issuing  as  matter 
of  course.  McQuesten  v.  Attorney  General, 
83  N.  E.  1037, 1038,  198  Mass.  172. 

A  bill  was  brought  against  the  beneficia- 
ries of  a  decedent  to  impress  a  trust  on  the 
devised  property.  A  final  decree  was  ren- 
dered against  one  defendant  charging  her 
share  with  the  entire  amount,  but  the  decree 
did  not  dismiss  the  bill  against  any  of  the 
defendants,  nor  was  there  any  reference  there- 
in to  the  rights  of  the  other  defendanta  Up- 
on appeal  by  the  one  defendant  alone,  the 
charge  placed  upon  her  share  was  diminished, 
the  decree  reversed,  and  the  lower  court  en- 
tered a  decree  on  remittitur.  Held,  that  the 
decree  on  remittitur  was  ''final,"  as  to  the 
character  and  extent  of  the  appealing  de- 
fendant's liability.  As  to  the  defendants  not 
parties  to  the  appeal,  the  decree  on  remittitur 
was  only  interlocutory.  The  decree  was  not 
"final"  in  favor  of  the  other  defendants. 
Powell  V.  Yearance,  67  Atl.  892,  895,  73  N.  J. 
Eq.  117. 

An  employers'  liability  poUcy  provided 
that  the  insurer  would,  at  its  own  cost,  de- 
fend actions  by  employes,  but  that  its  liabil- 
ity for  injury  to  any  person  should  not  ex- 
ceed $5,000,  and  that  no  action  should  lie 
against  it  for  any  loss  or  expense,  unless 
brought  by  the  insured  to  reimburse  him  for 
loss  sustained  and  paid  in  money  under  a 
final  Judgment  The  insurer  appealed  from 
a  Judgment  against  the  employer  for  less 
than  $5,000.  Held,  that  the  Judgment  was  a 
"final  Judgment,"  within  the  insurance  pol- 
icy ;  and  on  athrmance  the  insurer  was  liable 
for  interest  on  the  Judgment,  though  the  total 
amount  thereof  exceeded  $5,000.  Cannon 
Mfg.  Co.  V.  Employers'  Indemnity  Co.,  76  S. 
E.  536,  537,  161  N.  C.  19. 

As  eonolnslTe 

"A  Judgment  of  a  probate  court  finally 
settling  and  distributing  an  estate  and  dis- 
charging an  executor  is  a  'final  Judgment,^ " 
and  as  such  cannot  be  collaterally  attacked 
for  fraud.    State  ex  reL  Qray  v.  Carroll,  74 
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S.  W.  468,  469, 101  Mo.  App.  110  (quoting  and 
adopting  the  definition  in  Smitli  7.  Hanger, 
51  S.  W.  1052,  150  Mo.  437.  Citing  In  re 
Jndy*s  Estate,  66  S.  W.  993,  166  Mo.  13; 
Green  v.  Tlttman,  27  S.  W.  391,  124  Mo.  372 ; 
Covington  v.  Chamblin,  67  S.  W.  728,  156  Mo. 
574;  Patterson  v.  Booth,  16  S.  W.  543,  103 
Mo.  402;  Nelson  v.  Barnett,  27  S.  W.  520,  123 
Mo.  564 ;  Howell  v.  Jump,  41  S.  W.  976,  140 
Mo.  441;  State  ex  rel.  Fountain  v.  Gray,  17 
S.  W.  500, 106  Mo.  526 ;  McClanahan  v.  West, 
18  S.  W.  674,  100  Mo.  309 ;  Camden  Y.  Plain, 
4  S.  W.  86,  91  Mo.  117 ;  Miller  v.  Major,  67 
Mo.  247 ;  Sheetz  v.  Kirtley,  62  Mo.  417;  Garn- 
er V.  Tucker,  61  Mo.  427;  Woodworth  v. 
Wood  worth,  70  Mo.  601;  State,  to  Use  of 
TourviUe,  v.  Roland,  23  Mo.  95). 

The  decree  in  a  suit  to  construe  a  will, 
made  after  the  decree  construing  it  as  giving 
the  widow  only  a  life  estate  subject  to  be 
terminated  by  her  remarrying,  giving  the 
widow,  as  prayed  for  in  her  petition,  a  lien  on 
the  estate  for  money  advanced  by  her  to  the 
executor,  and  providing  that  such  lien  may 
be  enforced  "in  this  cause  whenever  she  may 
be  advised  so  to  do,"  and  concluding,  **aU 
matters  in  this  cause  having  been  finally  dis- 
posed of,  except  the  said  house  and  lot  in 
which  the  widow  has  a  life  estate,  all  the 
rest  of  the  estate  and  the  money  advanced 
by  the  widow  to  the  executor  having  been 
used  to  pay  the  debts  of  the  estate,  it  is  or- 
dered that  the  cause  be  stricken  from  the 
docket,  with  leave  reserved  to  any  party  to 
reinstate  it  and  seek  any  proper  relief  at  the 
foot  of  this  decree,"  is  a  *'flnal  decree,"  which, 
with  the  prior  decree,  became  conclusive,  in 
the  absence  of  a  timely  appeal  or  proceedings 
to  set  it  aside.  Stout  v.  Stout»  51  S  E.  833, 
884,  104  Va.  480. 

Same— Aft  to  oonrt  renderlns  deoisiosi 

A  **flnal  Judgment"  from  which  an  appeal 
will  lie  is  one  that  either  terminates  the  ac- 
tion itself,  or  operates  to  divest  some  right 
in  such  a  manner  as  to  put  it  beyond  the  pow- 
er of  the  court  making  the  order  to  place  the 
parties  in  their  former  condition  after  the 
expiration  of  the  term.  City  of  BatesviUe  v. 
Ball,  140  S.  W.  712,  714,  100  Ark.  496 ;  Mc- 
Kinney  v.  Thomson  (Ky.)  69  S.  W.  707,  708 
(citing  Helm  v.  Short,  7  Bush  [70  Ky.]  624; 
Turner  v.  Browder,  18  B.  Mon.  [57  Ky.]  826; 
Winn  V.  Carter  Dry  Goods  Co.,  43  S.  W.  436. 
102  Ky.  370). 

A  Judgment  against  a  receiver  which  dis- 
poses of  all  the  parties  and  issues  Involved, 
and  provides  for  its  execution,  is  a  "final 
Judgment"  which  cannot  be  vacated  at  a  sub- 
sequent term  by  motion  or  plea  in  interven- 
tion, though  the  suit  in  which  it  is  rendered 
is  retained  upon  the  docket  for  the  purpose 
of  carrying  the  Judgment  into  effect  and 
winding  up  the  receivership.  Malone  v.  John- 
son, 101  S.  W.  503,  505,  45  Tex.  Civ.  App.  604. 

A  final  Judgment  cannot  be  set  aside  aft- 
er the  term  has  adjourned,  except  for  errors 


appearing  on  the  record,  whether  the  ad- 
journment be  of  the  term  finally  or  to  a  fu- 
ture day,  pursuant  to  Code  1906,  f  3623.  A 
Judgment  rendered  by  a  circuit  court  at  a 
term  at  which  all  of  the  business  has  not 
been  dispatched  before  the  court,  is,  by  an 
order  entered  on  the  record,  adjourned  to  an 
"adjourned  term"  to  begin  on  a  day  named  in 
the  order,  1b  a  final  Judgment  upon  such  ad- 
journment Helms  V.  Greenbrier  Valley  Cold 
Storage  C\).,  63  S.  E.  1089,  1091,  65  W.  Va. 
203. 

''An  'appealable  Judgment*  is  one  which 
concludes  the  parties  as  regards  the  subject 
matter  in  controversy  in  the  tribunal  pro- 
nouncing it"  Under  B.  &  C.  Comp.  f  547.  as 
amended  by  Laws  1907,  p.  313,  c.  162,  limiting 
appeals  to  orders  affecting  substantial  rights 
and  in  effect  determining  suits,  etc.,  an  or- 
der, in  a  suit  by  a  taxpayer  against  a  former 
Secretary  of  State  to  require  him  to  account 
for  moneys  received,  denying  defendant's  mo- 
tion to  dismiss  on  demurrer  being  sustained 
to  the  complaint  for  plaintiff's  incapacity  to 
sue,  and  granting  substitution  of  the  state  as 
plaintiff,  was  not  appealable :  the  sustaining 
of  the  demurrer  and  the  substitution  under 
B.  &  C.  Comp.  §  101,  providing  that  if  a  de- 
murrer be  sustained  the  court  may  allow  an 
amendment,  and  section  102,  authorizing  the 
name  of  a  party  to  be  added  or  stricken  be- 
fore trial,  not  being  final  as  to  the  suit 
Sears  v.  Dunbar,  91  Pac.  145,  147,  50  Or.  36 
(quoting  and  adopting  the  definition  in  Basche 
V.  Pringle,  26  Pac.  863, 21  Or.  24). 

As  deoisioiL  o^  matters  at  Issue 

Where  the  complaint  described  the  struc- 
ture that  defendant  was  proposing  to  erect, 
and  asked  that  he  be  enjoined  from  erecting 
the  same  and  from  maintaining  k  nuisance 
therein  as  described,  and  defendant  was  not 
proposing  to  erect  any  other  kind  of  a  struc- 
ture, or  to  maintain  a  nuisance  in  any  other 
way  than  that  set  forth  in  the  pleadings  and 
shown  by  the  evidence,  a  decree  enjoining 
defendant  from  erecting  the  building  accord- 
ing to  the  plans  shown  by  him  and  the  testi- 
mony was  a  final  decree  on  the  issues  pre- 
sented, and  was  appealable.  Cooper  v.  Whis- 
sen,  130  S.  W.  703,  704,  95  Ark.  545. 

As  determination  of  partionlar  aotiom 

•**lnal  Judgments"  are  such  as  finish  the 
proceedings  by  declaring  that  the  plaintiff 
either  has  or  has  not  entitled  himself  to  the 
redress  he  sought  and  by  ascertaining  what 
amount  he  shall  recover.  Elliott  v.  Mayfield, 
3  Ala.  223,  226  (2  Toml.  Law  Diet  288 ;  Bing. 
Judgm.  2 ;  3  Bl.  Comm.  398). 

In  Gen.  Laws  R.  I.  1909,  c.  60,  S  18,  giv- 
ing the  right  to  redeem  from  a  tax  sale  with- 
in one  year  after  the  sale  or  within  six 
months  after  "final  Judgment"  in  any  suit  in 
which  the  validity  of  the  sale  is  in  question, 
provided  the  suit  be  commenced  within  one 
year  after  the  sale,  the  term  "final  Judgment" 
means  a  final  disposition  of  the  suit  to  test 
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tbe  validity  of  the  sale,  and  is  not  to  zecelve 
0uch  strict  Inteipietation  as  when  used  in 
statutes  concerning  appeals  or  writs  oi  error, 
but  covers  all  Judgments,  whether  before  or 
after  hearing  on  the  merits,  which  put  an 
end  to  the  suit  whose  pendency  defers  the 
resting  of  an  indefeasible  title  in  the  pur- 
chaser.   Slade  y.  Rose,  188  Fed.  740,  751. 

Decree  as  to  part  of  parties 

A  Judgment,  which  fails  to  dispose  of 
all  the  parties  to  the  controversy,  is  not  a 
"final  Judgment,"  and  no  appeal  will  lie 
therefrom.  Texas  Ck>.  v.  Beddingfield,  114  S. 
W.  894,  895,  53  Tex.  Civ.  App.  10  (citing  Mig- 
non  V.  Brinson,  11  S.  W.  903,  74  Tex.  18; 
Whitaker  v.  Gee,  61  Tex.  217). 

To  be  appealable  as  being  final,  a  Judg- 
ment must  dispose  of  all  the  parties,  as  well 
as  the  issues  raised  in  th^  suit  McKneeley 
V.  Armstrong  (Tex.)  141  S.  W.  1003, 1004, 

A  Judgment  which  in  no  way  disposes 
of  a  party  made  a  defendant  is  hot  a  '*flnal 
Judgment"  and  is  not  appealable.  But  where 
the  petition  complained  of  a  corporation  as 
a  defendant  and  alleged  that  the  individual 
defendants  were  the  sole  stockholders  of  the 
corporation,  which  had  become  defunct,  and 
the  Judgment  disposed  of  the  individuals, 
the  Judgment  was  final  as  against  the  ob- 
jection that  it  did  not  dispose  of  the  cor- 
poration, and  was  appealable.  Griffin  v. 
Terry  (Tex.)  124  S.  W.  115,  116. 

To  be  final  and  appealable  a  Judgment 
must  dispose  of  all  the  issues  as  to  all  the 
parties,  and  a  Judgment  entered  in  favor  of 
three  of  four  plaintiffs,  but  in  no  wise  dis* 
posing  of  the  fourth  plaintiff,  is  not  final. 
A  partnership  not  being  a  legal  entity  and 
being  empowered  to  sue  and  be  sued  only 
in  the  names  of  its  individual  members,  a 
Judgment  In  a  suit  in  which  a  partnership 
is  a  party  to  be  final  must  either  expressly, 
or  by  fair  implication,  dispose  of  all  the 
members  of  the  plaintiff  or  defendant  firm. 
Benge  v.  Sledge  (Tex.)  132  S.  W.  873,  874. 

Under  Bev.  St.  1895,  arts.  1283,  1337, 
providing  for  Interlocutory  Judgments  by  de- 
fault, and  declaring  that  there  sliaU  be  but 
one  final  Judgment  in  a  suit,  a  default  Judg- 
ment against  a  defendant  duly  cited,  who 
fails  to  appear,  and  which  does  not  dispose 
of  the  issue  as  to  a  codefendant  appearing 
and  obtaining  a  continuance,  is  not  a  "final 
judgment,"  and  there  is  no  warrant  for  ab- 
stracting it.  Blankenship  &.  Buchanan  v. 
Berring  (Tex.)  132  S.  W.  882,  883. 

Where  a  Judgment  in  an  action  against 
a  surety  and  the  heirs  of  another  surety  did 
not  in  terms  mention  the  heirs  of  the  deceas- 
ed surety,  but  provided  that  plaintiff  take 
nothing  by  his  suit,  it  was  a  "final  Judgment" 
for  all  the  defendants  within  the  statute 
allowing  appeals.  CJarlton  v.  Krueger,  115 
8.  W.  619,  622,  54  Tex.  Civ.  App.  48. 


Where  several  actions  to  ooforce  me- 
chanics' liens  against  the  same  defendant 
are  consolidated,  a  Judgment  sustaining  a 
demurrer  to  the  complaint  of  one  of  the 
plaintiffs  is  a  "final  Judgment"  as  to  him. 
Orman  v.  Crystal,  etc..  By.  Co.,  39  Pac.  434, 
435,  5  Colo.  App.  493. 

A  Judgment  for  plaintiff  and  against  a 
defendant  filing  a  cross-complaint  against 
plaintiff  and  codefendants,  rendered  on  sus- 
taining a  demurrer  to  the  cross-complaint,  but 
without  adjudicating  the  rights  of  any  of  the 
codefendants  who  had  never  been  defaulted, 
and  who  had  never  answered  or  pleaded  to 
the  cross-complaint  is  not  a  "final  judgment" 
and  appealable.  Hopp  v.  Luken,  89  N.  E. 
916,  44  Ind.  App.  568. 

Where  a  suit  was  dismissed  on  demur- 
rer on  January  9,  1909,  as  to  all  the  de- 
fendants save  one,  an  appeal  granted  and 
the  cause  continued  as  to  the  remaining  de- 
fendant, and  was  dismissed  as  to  him  on 
March  26,  1909,  the  case  was  still  pending 
in  the  trial  court  up  to  the  latter  date ;  and 
hence  an  appeal  filed  within  a  year  ftom 
that  date  was  in  time.  Bagle  v.  Dedman,  91 
N.  B.  615,  616,  45  Ind.  App.  693. 

"The  refusal  of  the  court  to  render  Judg- 
ment by  default  against  one  of  the  defend- 
ants was  not  a  'final  judgment*  from  which 
an  appeal  would  lie."  Carpenter  v.  Ingram, 
91  S.  W.  24,  25,  77  Ark.  299. 

Daeree  ai  to  part  o£  qnestioas 

A  decree  dismissing  a  bill,  in  so  far  as 
relates  to  one  branch  only  of  the  controversy 
between  the  parties,  and  that  a  subordinate 
one,  leaving  the  principal  issue  In  the  case 
undetermined,  is  not  a  "final  decree"  and  is 
not  appealable.  Memphis  Keeley  Institute 
V.  Leslie  E.  Keeley  Co.,  144  Fed.  628,  631, 
75  C.  C.  A.  430. 

There  may  be  two  or  more  deciees  in 
a  suit,  each  of  which  is  final  for  purposes 
of  appeal.  Wynn  v.  Tallapoosa  County 
Bank,  68  South.  228,  233,  168  Ala.  469. 

A  Judgment  which  found  as  to  a  cross- 
action  by  certain  defendants  that  they  should 
recover  against  another  defendant  a  certain 
amount  less  a  payment,  the  amount  of  which 
it  failed  to  determine,  was  not  a  final  Judg- 
ment from  which  an  appeal  would  lie,  though 
it  disposed  of  all  the  other  issues.  Farmers' 
ft  Mechanics'  Nat  Bank  of  Ft.  Worth  v. 
First  State  Bank  of  Bangs  (Tex.)  162  S.  W. 
499,  500. 

A  Judgment  which  determines  the  issues 
involved  in  six  of  the  seven  causes  of  action 
is  a  final  judgment  and  appealable  under  L. 
O.  L.  §  548.  Taffe  v.  Smyth,  125  Pac.  308, 
311,  62  Or.  227. 

In  a  suit  by  a  bank  against  the  admin- 
istrator of  a  deceased  cashier  for  an  account- 
ing and  to  foreclose  a  Hen  on  his  stock  and  a 
deposit  in  the  bank,  a  decree  that  complain- 
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ant  was  entitled  to  the  relief  prayed,  and 
referring  to  the  register  the  ascertainment 
of  the  amount  due,  and  a  decree  confirming 
his  report  and  the  former  decree,  and  decree- 
ing that  complainant  have  and  recover  of 
respondent  a  specified  sum  and  costs,  and  a 
lien  on  the  cashier's  deposit,  as  to  which  a 
further  reference  was  ordered,  to  ascertain 
its  amount  and  interest  thereon,  and  wheth- 
er dividends  had  been  declared  on  his  stock 
since  his  death,  are  both  final  so  as  to  sup- 
port an  appeal  Wynn  v.  Tallapoosa  County 
Bank,  53  South.  228,  233,  168  Ala.  469. 

A  decree  finding  certain  conveyances  ab- 
solute in  form  to  be  in  trust,  and  referring 
the  case  to  the  master  for  an  accounting,  is 
"finaF  as  to  the  title,  so  as  to  justify  an 
appeal  pending  the  accounting.  Stahl  v. 
Stahl,  77  N.  E.  67,  68,  220  lU.  188. 

A  "final  decree*'  is  one  which  so  far  ter- 
minates the  litigation  between  the  parties 
on  the  merits  that,  in  case  of  affirmance, 
nothing  would  remain  to  be  done  but  to  ex- 
ecute the  Judgment  or  decree.  Where  a  bill 
in  a  Circuit  Court  set  up  four  distinct  caus- 
es of  action,  one  for  infringement  of  a  pat- 
ent, one  for  infringement  of  a  trade-mark, 
and  two  for  unfair  competition,  a  decree 
dismissing  the  bill  as  to  the  first  three  caus- 
es of  action  is  a  "final  decree"  thereon,  in 
such  sense  as  to  be  appealable,  although 
as  to  the  fourth  cause  of  action  the  bill  is 
sustained  and  an  accounting  is  directed  there- 
under. Scriven  ▼.  North,  134  Fed.  366,  368, 
67  C.  C.  A.  34a 

Under  Court  and  Practice  Act  1905,  { 
328,  providing  that  any  party  aggrieved  by 
a  *'final  decree"  of  the  superior  court  in 
equity  or  proceeding  following  tiie  course  of 
equity,  etc.,  may  appeal  to  the  Supreme 
Court,  in  a  proceeding  to  enforce  a  mechan- 
ic's lien,  under  Gen.  Laws  1896,  e.  206,  and 
the  amendments  thereto,  a  decree  ''that  the 
petitioner  had  a  legal  daim  against  the  prop- 
erty des(Hibed  in  the  petition  at  the  time  of 
the  filing  of  the  petition,"  etc.,  and  that  the 
cause  be  referred  to  a  master  In  the  usual 
form,  is  final  as  to  the  petitioner's  right  to  a 
lien  and  appealable.  Robert*  v.  Rosseau,  67 
Ati.  330,  331,  28  R.  I.  335. 

Where,  in  an  action  on  an  acceptance  of 
a  bill  of  exchange,  brought  by  an  assignee  of 
the  bill,  defendant  alleged  that  the  accept- 
ance was  procured  by  fraud,  and  that  plain- 
tiff acquired  it  with  knowledge  thereof,  after 
maturity,  a  verdict  that  the  bill  was  not 
transferred  until  after  maturity,  but  not 
disposing  of  the  questions  of  fraud  and  mis- 
representation, and  a  judgment  that  defend- 
ant recover  his  costs  for  the  term,  and  con- 
tinuing the  case,  is  not  final  and  appealable 
under  Ky.  St.  S  950  (Russell's  St  S  2784). 
Trade  Discount  Co.  v.  J.  R.  Cox  &  Co.,  136 
a.  W.  901, 143  Ky.  515. 

A  Judgment  in  Justice's  court  for  plain- 
tiff without  disposing  of  defendant's  plea  in 


reconvention  is  not  a  final  judgment  within 
Rev.  St  1895,  art.  1668,  authorizing  appet; 
from  final  judgments  in  justice's  court  to  the 
county  court;  a  final  judgment  disposing  of 
the  entire  matter  in  controversy.  Sapp  v. 
Anderson  (Tex.)  135  S.  W.  1068. 

The  mere  entry  upon  the  minutes  by  the 
clerk  of  the  Supreme  Court  of  the  territory 
of  a  decision  overruling  exceptions  taken  un- 
der Rev.  Laws  Haw.  1905,  {  1862  et  seq., 
which  did  not  bring  up  the  whole  case,  and 
called  upon  the  reviewing  court  merely  to 
pass  upon  specific  questions  raised  by  the 
bill,  does  not  make  such  decision  a  final 
judgment,  so  as  to  be  subject  to  review  in  the 
federal  Supreme  Court  Cotton  v.  Territory 
of  Hawaii,  29  Sup.  Ct  86,  88,  2U  U.  S.  162, 
53  L.  Ed.  131. 

An  attachment  was  sued  out  by  a  credi- 
tor against  a  firm  of  two  members,  levied  up- 
on sufficient  property  to  make  the  amount  of 
the  debt  sought  to  be  collected,  and  a  replev- 
in bond  was  given,  with  defendants  in  at- 
tachment as  principals  and  others  as  sureties. 
Subsequently  an  order  was  taken  suggesting 
the  death  of  one  of  the  principals,  and  au- 
thorizing the  case  to  proceed  against  the  firm 
and  the  surviving  partner  and  against  the 
sureties  on  the  replevin  bond.  A  verdict 
was  rendered  for  plaintiff  against  one  of  the 
principals  as  surviving  partner  and  in  his  in- 
dividual capacity,  and  against  the  sureties. 
A  new  trial  was  granted,  and  upon  the  sec- 
ond trial  the  sureties  were  allowed  to  inter- 
vene, setting  up  the  defense  that  their  risk 
had  been  increased,  because  plaintiff  had  dis- 
missed one  of  the  principal  defendants,  and 
the  issue  made  by  the  intervention  was  tried 
independently  of  the  main  case  and  prior 
thereto;  the  main  case  standing  on  the  dock- 
et for  trial.  Held,  that  plaintiff  in  attach- 
ment, upon  determination  by  verdict  of  the 
issue  made  by  the  intervention  after  moving 
for  a  new  trial,  could  sue  out  a  direct  bill  of 
exceptions  for  review  of  the  judgment  over- 
ruling the  motion  for  new  trial,  as  well  as 
the  rulings  made  during  the  trial  of  the  issue 
made  by  the  intervention.  Watts  y.  Lang- 
stcfa,  68  S.  E,  1115,  135  Ga.  161. 

Effect  of  appeal 

The  term  "final  decree,"  as  used  in 
Sayles'  Ann.  Civ.  St.  1897,  art  2986,  provid- 
ing for  alimony  to  the  wife  in  a  suit  for  di- 
vorce until  final  decree,  means  a  decree  final- 
ly terminating  the  action,  and  not  a  decree 
of  the  district  court  from  which  an  appeal 
has  been  perfected  by  supersedeas,  and  hence 
the  wife  is  entitled  to  alimony  pending  such 
appeal.  Williams  v.  Williams  (Tex.)  125 
S.  W.  937,  1199. 

The  judgment  obtained  in  the  lower 
court  is  the  ''final  judgment"  in  the  suit, 
even  though  the  case  is  pending  in  the  Su- 
preme Court,  within  the  meaning  of  Rev.  St 
c.  64,  If  8-10,  providing  that  judgment  will 
be  rendered  in  favor  of  the  defendant  if  the 
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plaintiff,  a  woman,  sliall  marry  before  final 
judgm^it  and  omit  to  Join  her  husband  in 
the  action.    Sweet  y.  Sherman,  21  Vt  23>  28. 

Effect  of  r«Tenial 

A  "judgment"  upon  which  execution  may 
be  issued,  as  it  is  defined  in  the  statute, 
means  the  final  Judgment  which  disposes  of 
the  action.  If  the  judgment  remains  unre- 
versed, it  is  a  final  judgment ;  but  if  for  er- 
ror of  any  kind  inherent  therein  it  is  In  due 
coarse  set  aside,  vacated,  or  annulled,  it  then 
becomes  absolutely  void.  A  Judgment  so  re- 
Tersed  has  no  existence.  Gunnison  v.  Ab- 
bott, 64  Aa  23,  25,  73  N.  H.  690  (citing  Allen 
Y.  Adams,  17  Conn.  67). 

Entry  and  reeord  . 

The  words  "final  Judgment"  as  employed 
hi  Code  1868,  c.  125,  §  53,  providing  that  at 
any  time  before  final  Judgment  or  decree  a 
defendant  may  file  a  plea  or  answer,  are  to 
be  construed  as  applying  to  "final  Judgment'* 
as  used  in  section  46,  providing  that  every 
judgment  entered  in  the  office  in  a  case 
wherein  there  is  no  order  for  an  inquiry  for 
damages  becomes  finals  unless  it  be  set  aside 
by  defendant  appearing  and  pleading  to  is- 
sue, so  that  defendant's  plea  of  the  statute 
of  limitations  was  properly  disallowed  after 
the  verdict  of  the  Jury  had  been  found.  El- 
Uott  V.  Hutchinson,  8  W.  Va-,  452,  459,  460. 

Where  no  final  Judgment  Is  entered  in 
the  minutes  of  the  court,  but  a  final  Judg- 
ment nunc  pro  tunc  is  put  in  form  for  record 
and  signed  by  the  Judge  at  a  subsequent 
date,  a  writ  of  error  issued  prior  to  such 
signing  cannot  be  usfed  to  bring  the  Judgment 
np  for  review.  Pittsburg  Steel  Co.  t.  Stree- 
ty,  53  South.  505,  60  Fla.  183. 

Expiration  of  time  for  new  trial 

Although  an  appeal  waa  taken  from  a 
Judgment  pending  in  term,  and  at  a  time 
when  the  court  still  had  control  thereover, 
and  might'  have  granted  a  new  trial,  or 
amended  or  changed  the  same,  it  was  none 
the  less  a  "final  Judgment,"  and  the  appeal 
was  perfected  by  the  ending  of  the  term  with- 
out a  change  therein  or  the  granting  of  a  new 
trial.  Robbie  v.  Upson  (Tex.)  151  S.  W. 
570. 

Under  Municipal  Court  Act,  i  21,  provid- 
ing that  every  Judgment  final  in  its  nature 
may  be  vacated  to  the  same  extent  as  Judg- 
ments of  the  circuit  court  during  the  term  at 
which  the  same  was  rendered,  provided  a 
motion  to  vacate  be  entered  in  the  munici- 
pal court  within  30  days  after  the  entry  of 
such  Judgment,  a  Judgment  does  not  become 
final  until  a  motion  to  set  the  same  aside  and 
for  a  new  trial  is  disposed  of,  and  hence  a 
bill  of  exceptions  may  be  tendered  at  the 
time  of  the  ruling  on  such  motion.  Grubb  v. 
Milan,  94  N.  E.  927,  930,  249  111.  456. 

Formal  requisites 

An  opinion  of  the  Supreme  Court  is  not 
a  "final  Judgment  or  decree"  necessary  to 


r  support  a  plea  of  prior  adjudication.    Lam- 
!  bert  V.  Rice,  120  N.  W.  96,  97,  143  Iowa,  70. 

It  is  not  a  conclusive  criterion  whether  a 
definitive  Judgment  has  been  rendered  that 
the  entry  employs  or  omits  the  usual  form 
of  *'ideo  conslderatum  est"  Judgments  are 
"final"  and  subject  to  review  by  writ  of  error 
as  well  when  entered  without  that  clause  as 
with.  Whitaker  v.  Bramson,  29  Fed-  Cas. 
947,  950,  2  Paine,  209. 

An  order  for  a  decree  in  accordance  with 
the  findings  of  the  Judge  in  an  equity  suit  is 
not  a  "final  decree,"  and  is  not  appealable. 
Kenworthy  v.  Equitable  Trust  Ck).,  67  Atl. 
469,  470.  218  Pa.  286. 

An  order,  "Judgment  is  directed  non  ob- 
stante veredicto  in  favor  of  the  garnishee," 
Is  not  a  "final  Judgment"  and  ai^ealable. 
Keystone  Brewing  Co.  v.  Canavan,  67  Atl. 
48,  218  Pa.  161. 

A  modified  Judgment,  rendered  in  lieu  of 
the  original  Judgment,  is  the  final  Judgment, 
and  an  exception  to  it  is  sufficient  to  author- 
ize the  Supreme  Court  to  review  it  Wash- 
ington County  V.  Murray,  100  Pac.  588,  590, 
45  Colo.  115. 

A  Judgment  that  the  plaintifl!  "have  and 

recover  of  defendant  the  sum  of  | ,  its 

costs  in  this  behalf  expended,"  is  not  a  final 
Judgment,  and  will  not  support  a  writ  of  er- 
ror.   Bell  V.  Nlles,  53  South.  714,  60  Fla.  31. 

A  Judgment  merely  that  plaintiff  be  and 
is  nonsuited  is  not  a  final  Judgment,  unless  it 
states  that  the  action  is  dismissed,  or  de- 
fendant go  hence  without  day,  or  that  plain« 
tiff  take  nothing,  or  other  equivalent  expres- 
sions adjudicating  the  action.  Goldring  v« 
Reid,  53  South.  503,  504,  60  Fla.  78. 

A  Judgment  which  recites  the  verdict  in 
full,  and  continues,  "Therefore  It  Is  adjudg- 
ed that  the  plaintiff  •  *  •  recover  of  the 
defendant  ♦  *  ?  the  possession  of  the 
real  property  described  in  the  complaint," 
followed  by  the  words  "by  the  court"  and  the 
Judge's  signature,  is  a  "final  Judgment,"  and 
not  an  order  for  Judgment,  and  may  be  prov- 
ed as  such  as  a  former  adjudication  of  the 
issues  in  a  subsequent  case.  Ottow  v.  Frlese, 
126  N.  W.  503,  506,  20  N.  D.  86. 

Where  the  Judgment  recited  that  "the 
court,  being  fully  advised,  sustained  defend- 
ants* motion  for  judgment  in  their  favor  on 
the  ruling  of  the  court  sustaining  defendants* 
demurrer  to  plaintiffs*  complaint,"  and  ad- 
Judged  "that  plaintiffs  take  nothing  by  their 
action  and  that  defendants  recovered  of 
plaintiffs  their  costs,*'  it  was  in  form  a  "final 
judgment,"  from  which  an  appeal  would  lie. 
Wehmeier  v.  Mercantile  Banking  Co.,  97 
N.  E.  558,  559,  49  Ind.  App.  454. 

A  Judgment  or  order  overruling  a  motion 
to  set  aside  a  verdict  for  defendant  and  re- 
fusing plaintiff  a  new  trial  is  not  a  "final 
judgment**  within  the  statute  as  to  the  time 
for  making  bills  of  exception.    The  Judgment 
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to  be  final  in  sucb  a  case  must  be  a  Judgr- 
ment  nil  capiat    Barker  v.  St^henson,  68  S. 

B.  113,  114,  67  W.  Va.  490. 

A  judgment  reciting  that  the  court  after 
hearing  the  evidence  In  th^  case  rendered 
Judgment  for  defendants  is  not  appealable 
under  Rev.  St  1909,  §  2038,  prpviding  for  ap- 
peals from  final  judgments,  for  a  ••final  judg- 
ment'* is  the  actual  judgment  as  distinguish- 
ed from  a  mere  finding  that  one  of  the  par- 
ties is  entitled  to  judgment,  and  should  be 
that  the  plaintifl!  take  nothing,  and  that  the 
defendant  be  discharged,  and  recover  his 
costs.  Freeman  v.  McCrite,  147  S.  W.  1102, 
1103, 165  Mo.  App.  1. 

A  "final  judgment"  is  one  relieving  the 
defendant  of  the  necessity  of  further  appear- 
ance, and  allowing  him  to  go  without  day 
with  his  costs.  Tamblyn  v.  Chicago  Lead  & 
Zinc  Co.,  143  S.  W.  1095,  1096,  161  Mo.  App. 
296. 

The  rescript  of  the  Supreme  Judicial 
Court  in  an  equity  case,  "Bill  dismssed,"  and 
a  docket  entry  in  pursuance  thereof,  are  not  a 
••final  decree,"  precluding  further  action  in 
the  case,  and  hence  the  court  thereafter  has 
power  to  allow  an  amendment  changing  the 
suit  to  an  action  at  law.  Crossman  v.  Griggs, 
74  N.  E.  358,  359, 188  Mass.  156. 

A  final  judgment  is  not  disclosed  by  a 
journal  entry  reciting  the  submission  of  a 
cause  to  the  court  and  concluding:  ••The 
court  finds  for  the  defendant  and  judgment 
of  dismissaL  Plaintiff  excepts  to  findings 
and  judgment."  Fauber  v.  Keim,  120  N.  W. 
1019,  84  Neb.  167. 

•'The  •judgment*  at  common  law  is  the 
final  determination  pronounced  by  the  court 
upon  the  matters  submitted  to  it"  A  Judg- 
ment entered  by  a  federal  court  in  an  action 
at  law,  which  includes  costs  against  the  los- 
ing party,  is  none  the  less  final  because  a 
blank  is  left  for  the  insertion  of  the  amount 
of  such  costs  when  taxed ;  such  taxation  and 
entry  being  made  as  of  course  under  Rev.  St 
S  983,  by  the  judge  or  derk,  and  requiring  no 
further  judicial  action,  and  the  time  for  su- 
ing out  a  writ  of  error  to  review  such  judg- 
ment runs  from  such  entry,  and  not  from  the 
time  when  the  blank  is  filled.  AUis-Chalmers 
Co.  V.  United  States,  162  Fed.  679, 680, 89  C. 

C.  A.  471  (citing  and  adopting  23  Cyc.  p.  665). 

Where  the  judgment  in  condemnation 
proceedings  under  the  local  improvement  act 
was  not  entered  on  the  recast  rolls  as  requir- 
ed by  section  26,  it  was  not  a  "final  judg- 
ment" as  to  all  the  parties  within  section  32, 
which  provides  that  on  the  return  of  the 
verdict  in  condemnation,  if  a  motion  for  a 
new  trial  is  not  made,  or  is  overruled,  peti- 
tioner shall,  within  90  days  after  final  judg- 
ment as  to  all  defendants,  both  as  to  damages 
and  compensation,  elect  whether  to  dismiss  or 
enter  judgment,  and,  if  it  elects  to  enter  judg- 
ment, it  shall  become  bound  whether  the  as- 
sessment is  collected  or  not,  and  the  judg- 


ment shall  not  be  conditional  and  petitioner 
cannot  thereafter  dismiss  the  proceedings 
without  the  constat  of  all  landowners;  the 
various  sections  of  the  act  relating  to  condem- 
nation by  municipalities  and  payment  by  spe- 
cial assessments  indicating  that  the  legislative 
intention  was  not  to  make  the  judgment  final 
until  judgment  had  been  obtained  as  to  all 
defendants,  and  section  26  providing  that  no 
final  judgment  shall  be  entered  until  all  the 
issues  have  been  disposed  of,  Including  re- 
vised recast  tollB,  if  any.  Hence  petitioner 
could  dismiss  the  proceedings  without  the 
landowner's  consent  City  of  Evanston  v. 
Knox,  89  N.  E.  670,  672,  241  lU.  460. 

An  entry  in  the  record  of  an  action,  that 
the  plaintiff,  after  a  ruling  excluding  the  evi- 
dence offered  by  him,  stated  that  on  account 
thereof  it  was  necessary  for  him  to  suffer  a 
nonsuit  and  requested  that  he  be  allowed  to 
file  a  bill  of  exceptions,  and  that  by  order  of 
the  court  the  nonsuit  was  allowed,  and  plain- 
tiff granted  time  to  file  his  bill  of  exceptions, 
did  not  show  a  "final  judgment"  which  would 
support  proceedings  in  error,  since  it  did  not 
purport  to  declare  the  sentence  of  the  law 
upon  the  entry  of  the  nonsuit  which  is  an 
essential  element  of  a  final  judgment  but  was 
at  most  a  inere  recitation  that  a  nonsuit  had 
been  entered.  Mizell  Live  Stock  Co.  v.  J.  J. 
McCaskill  Co.,  49  South.  501,  57  Fla.  118. 

An  appeal  from  an  order  granting  a  new 
trial  made  before  a  sentence  will  not  He,  as 
the  sentence  is  the  "final  judgment"  essen- 
tial to  the  maintenance  of  appeaL  State  v. 
Byars,  60  S.  E.  448,  79  S.  C.  174. 

That  a  sentKioe  In  a.  .criminal  case  was 
followed  by  a  motion  In  arrest  of  judgment 
does  not  deprive  it  of  its  character  as  a  "final 
judgment"  so  as  to  prevent  a  writ  of  error 
therefrom.  State  v.  Rosenblatt,  83  S.  W. 
975,  976, 185  Mo.  114. 

An  entry  of  what  appears  to  have  been 
intended  as  a  confessed  Judgment  for  a  fine 
and  costs  following  on  a  mere  verdict  of 
guilt  but  with  no  judgment  of  guilt  is  not  a 
"final  judgment"  such  as  will  support  an  ap- 
peal. Moss  V.  State,  37  South.  156,  140  Ala. 
199. 

Future  Judicial  ftotioik 

"*Flnal  judgments*  are  such  as  at  once 
put  an  end  to  tiie  action."  A  judgment  upon 
a  bond  for  the  performance  of  collateral  con- 
ditions for  a  penalty  of  $4,000  rendered  sub- 
ject to  a  subsequent  inquiry  as  to  the  amount 
due  in  equity  is  not  a  final  judgment.  Tow- 
ner V.  Wells,  8  Ohio,  136,  141  (quoting  3  Bl. 
Comm.  398). 

A  judgment  declaring  certain  parties  to 
be  stakeholders,  requiring  them,  to  pay  the 
fund  into  court  fixing  the  priority  of  liens 
for  such  sums  as  may  afterwards  be  estab- 
lished, and  continuing  the  cause  as  to  all  par- 
ties except  such  stakeholders.  Is  not  a  "final 
judgment"  from  which  an'  appeal  will  lie. 
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E.  L.  Wilson  Hardware  Co.  r.  Duff,  85  S.  W. 
786,  98  Tex.  467. 

Where  a  decree  in  a  suit  to  wind  up  the 
affairs  of  a  Joint  stock  association  expressly 
pretermits  any  decision  concerning  the  rights 
of  the  parties  in  the  distribution  of  the  as- 
sets of  the  association  between  the  share- 
holders, reserving  such  matter  for  later  dis- 
position, the  decroe  is  not  final.  Randolph  y. 
Nichol,  84  S.  W.  1^37,  1040,  74  Ark.  93. 

In  a  suit  to  restrain  a  sale  of  property 
under  a  trust  deed,  a  decree  directing  the 
clerk  to  pay  the  trustee's  attorneys  a  fee  out 
of  certain  funds  belonging  to  the  grantor  on 
the  motion  to  dissolve  the  injunction,  and  re- 
ferring the  case  to  the  master  to  take  an  ac- 
comit  showing  what  part  of  the  expenses 
claimed  by  the  trustee  other  than  counsel 
fees  should  be  allowed  as  a  charge  against 
the  trust  estate,  was  not  a  "final  decree'*  from 
which  an  appeal  would  lie,  under  the  rule 
that  a  final  decree  is  one  which  disposes  of 
the  whole  subject,  giving  all  the  relief  that  is 
competent,  and  leaves  nothing  to  be  done  by 
the  court  Stull  ▼.  Harvey,  72  S.  E.  701,  702, 
112  Va.  8ia 

The  owner  of  an  undivided  interest  in 
laud  instituted  a  suit  for  partition,  and  a 
Judgment^  entered  in  1854,  found  that  such 
owner  should  have  an  undivided  one-fourth 
during  her  life,  and  after  her  death  in  fee 
simple  to  her  heirs,  and  partition  was  de- 
creed accordingly.  Commissioners  were  ap- 
pointed to  carry  out  the  order  *and  report, 
and  in  1855  the  commissioners  reported  the 
land  Incapable  of  division  in  kind,  and  an  or- 
der of  sale  was  entered,  which  was  executed 
hi  1856,  and  on  sherifTs  return  made  In  1868 
the  court  ordered  distribution  of  the  proceeds. 
Under  the  acts  then  in  force  (Rev.  St  1845, 
p.  761)  it  was  the  court's  duty  to  order  the 
sale  of  lands  not  susceptible  of  division  in 
kind,  and  the  sheriff  was  to  pay  out  the  pro- 
ceeds to  the  parties  as  their  interests  appear- 
ed. Held,  that  the  Judgment  in  1854,  and  not 
the  order  of  distribution  in  1858,  was  the 
'•final  Judgment,"  and  hence  the  proceedings 
wefe  not  void  on  the  ground  that  an  heir 
bom  after  the  Judgment  of  1854,  and  before 
the  order  of  distribution  in  1858,  was  not  a 
party.  Sparks  v.  Clay,  84  S.  W.  40,  43,  185 
Mo.  393. 

A  Judgment  of  a  federal  Circuit  Court 
entered  upon  a  verdict  directed  in  favor  of 
the  government  on  the  issues  raised  by  a  spe- 
cial plea  in  bar,  by  which  the  accused  claim- 
ed immunity  from  prosecution  under  Act  Feb. 
25, 1903,  c  755,  32  Stat.  904,  as  amended  by 
Act  June  30,  1906,  c.  3920,  34  Stat  798,  be- 
cause of  his  testimony  before  the  grand  Jury, 
Is  not  a  final  Judgment,  reviewable  under  Act 
March  3,  1891,  c.  517,  f  5,  26  Stat.  827,  by  a 
direct  writ  of  error  from  the  federal  Supreme 
Court,  where  leave  was  given  to  plead  over, 
and  a  plea  of  not  guilty  was  entered,  upon 
which  no  trial  has  been  had.    Heike  v.  Unit- 
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ed  States,  30  S.  Ct  589,  540,  217  V.  8.  423, 
54  L.  Ed.  821. 

Fntvre  statiiic  of  aeoonat  mt  masost- 
ment  of  daaaagos 

A  decree  may  be  final,  though  It  directs 
a  reference.  On  a  bill  for  accounting  under 
a  license  to  use  a  patent,  a  decree  finding 
facts  substantially  as  alleged  in  a  bill  and 
ordering  a  r^erence,  and  ordering  that,  in 
stating  the  account,  the  master  make  specific 
charges  against  defendant,  and  that  defend- 
ant disclose  specified  facts  within  its  knowl- 
edge, and  reciting  that  the  court  retained  Ju- 
risdiction to  enter  such  further  order  and  de- 
cree as  the  case  might  require,  was  appeala- 
ble as  a  final  decree.  Fould  De  Grasse  v. 
H.  W.  Gossard  Co.,  86  N.  E.  176,  179,  236  111. 
73. 

A  "final  decree'*  is  one  which  fully  de- 
cides and  finally  disposes  of  the  entire  merits 
of  the  case.  Some  other  order  or  decree  of 
the  court  may  be  necessary  to  carry  into  ef- 
fect the  rights  of  the  parties  or  some  indd^i- 
tal  matter  may  be  reserved  for  consideration, 
which  decision  either  one  way  or  another 
cannot  have  the  effect  of  altering  the  decree 
by  which  the  rights  of  the  parties  have  been 
declared.  A  decree  is  final  even  where,  as 
a  mere  incident  to  the  relief  granted,  It  directs 
a  reference  to  a  master  to  state  an  account 
Where  acoouats  are  to  be  settled  between  the 
parties  and  the  decree  contains  an  order  of 
reference  by  which  the  accounts  are  to  be 
stated  according  to  certain  principles  fixed 
by  the  decree,  such  order  of  reference  will 
not  have  the  effect  of  rendering  the  decree 
"interlocutory";  bdt  where  the  chancellor 
fails  to  fix  the  principles  by  which  the  ac^ 
counts  are  to  be  stated,  and  Judicial  action  on 
his  part  is  contemplated  and  necessary,  or 
where  some  equity  other  than  that  involved  in 
the  accounting  remains  for  further  adjudica- 
tion, then  such  decree  is  interlocutory,  unless 
the  status  of  the  account  or  other  matter  to 
be  thereafter  determined  Is  apart  from  the 
equities  involved.  Gray  v.  Ames,  77  N.  B. 
219,  220,  220  111.  251,  5  Ann.  Cas.  174  (citing 
Mills  V.  Hoag  [N.  Y.]  7  Paige,  18, 31  Am.  Dec. 
271;  Myers  v.  Manny,  63  111.  211;  Hunter  v. 
Hunter,  100  111.  519;  Allison  v.  Drake,  32 
N.  E.  537,  145  111.  500). 

A  decree  adjudging  deeds  to  be  mortgag- 
es, and  appointing  a  referee  to  take  evi- 
dence as  to  the  value  of  the  improvements 
placed  on  the  lands  by  defendant  and  the 
amount  of  the  debt,  was  not  final,  and  there 
could  be  not  final  decree  until  the  report  of 
the  referee  and  the  exceptions  thereto  had 
been  passed  on.  State  ex  rel.  Potter  v.  Bl- 
ley,  118  S.  W.  647,  655,  219  Mo.  667. 

A  decree  that  complainants  are  entitled 
to  be  let  in  to  redeem  from  mortgages  on 
the  ground  that  there  has  never  been  a 
sale  under  the  power  contained  In  the  mort- 
gages is  such  a  "final  decree**  as  i^ill  support 
an  appeal,  although  It  further  orders  a  ref- 
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erence  to  state  an  account  of  what  is  due  and 
directs  how  the  account  is  to  be  stated.  C. 
W.  Zimmerman  Mfg.  Co.  t.  Pugh  (Ala.)  39 
South.  989. 

A  "final  decree"  is  not  necessarily  the 
last  order  in  the  case,  as  orders  sometimes 
follow  merely  for  the  purpose  of  carrying 
out  or  executing  the  matters  which  the  de- 
cree has  determined,  but  when  It  finally  fixes 
the  rights  of  the  parties  it  is  final  and  may 
be  reviewed.  Thus  where  the  decree  in  a 
stockholders'  suit  against  directors  and  offi- 
cers for  an  accounting  found  defendants 
guilty  of  fraud  in  purchasing  certain  real  es- 
tate, in  receiving  salaries,  and  doing  other 
acts  complained  of,  and  appointed  a  receiver 
and  referred  the  cause  with  directions  to 
take  an  account,  ordering  that  the  account 
be  taken  in  accordance  with  the  findings  in 
the  decree,  the  proofs  taken,  and  the  instruc- 
tions of  the  court,  and  specifically  found  de- 
fendants liable,  and  fixed  the  basis  on  which 
the  account  should  be  taken,  it  was  held 
that  the  decree  was  final  and  appealable. 
Klein  V.  Independent  Brewing  Ass'n,  83  N.  E. 
434,  438,  231  111.  594  (quoting  AlUson  v. 
Drake,  32  N.  E.  637,  539,  145  111.  500,  510). 

Oraat  of  relief  •••entlal 

A  Judgment,  to  be  final,  must  not  only 
decide  that  one  of  the  parties  is  entitled  to 
relief  of  a  final  character,  but  must  give 
that  relief  by  its  own  force,  or  be  en- 
forceable for  that  purpose  without  further 
action  by  the  court  or  by  process  for  con- 
tempt Reed  v.  Reed  (Ky.)  80  S.  W.  520, 
522  (citing  Bondurant  v.  Apperson,  61  Ky. 
[4  Mete]  30). 

In  a  technical  sense,  the  "final  decree"  of 
a  court  of  chancery  is  the  sentence  of  the 
court,  finally  and  conclusively  determining 
all  the  matters  in  controversy,  disposing  en- 
tirely of  the  cause,  leaving  nothing  further 
for  the  court  to  do;  but,  under  the  statute 
relating  to  appeals,  the  test  of  finality  to  sup- 
port an  appeal  is  not  whether  the  cause  re- 
mains, in  some  respects,  in  the  court  of  chan- 
cery awaiting  further  proceedings,  necessary 
to  entitle  the  parties  to  the  full  measure  of 
the  rights  it  has  been  declared  they  have, 
but  whether  the  decree  ascertains  and  de- 
clares these  rights,  and  the  decree  is  final 
and  will  support  an  appeal  If  they  are  as- 
certained and  are  adjudged.  Wynn  v.  Talla- 
poosa County  Bank,  53  South.  228,  233,  168 
Ala.  469. 

laiterloetory   decree  ox   indgmeiit   dis- 
tlnenislied 

No  hard  and  fast  rule  can  be  laid  down 
to  distinguish  a  final  from  an  interlocutory 
judgment,  further  than  that  "final  judg- 
ments'* are  those  which  finally  dispose  of  the 
subject-matter  as  to  all  parties  as  far  as  the 
court  before  which  it  is  pending  has  power 
to  dispose  of  it  In  re  Appleman,  94  N.  E, 
566,  570,  176  Ind.  253. 


A  decree  is  interlocutory,  and  not  final, 
if  the  further  action  of  the  court  in  the 
cause,  as  distinguished  from  proceedings  nec- 
essary to  execute  the  decree,  is  necessary  to 
give  completely  the  relief  contemplated  by 
the  court.  Thus  where  the  decree,  in  a  suit 
by  judgment  creditors  to  subject  to  their 
liens  defendants'  interest  in  a  trust  estate, 
overruled  a  demurrer  to  .  the  Supplemental 
bill,  amended  and  confirmed  a  commissioner's 
report  of  the  liens  and  priorities  of  the  credi- 
tors and  of  the  judgment  debtor's  interest  in 
the  trust  estate,  determined  what  creditors 
were  entitled  to  participate  therein,  found 
that  partition  could  not  be  conveniently 
made,  and  that  the  rents  would  not  satisfy 
the  liens  within  five  years,  and  that  the  oth- 
er parties  interested  in  the  estate  desired 
that  one-eighth  interest  therein  be  allotted 
them  upon  paying  its  fair  value,  and  decreed 
that  they  be  permitted  to  do  so  by  depositing 
the  sum  in  a  bank  payable  to  the  court,  and 
appointed  special  commissioners  to  convey 
to  such  defendants  such  one-eighth  interest 
in  the  trust  estate,  and  required  a  report 
by  the  special  commissioners  as  to  how  they 
had  executed  the  decree,  it  was  held  that 
the  decree  was  not  final,  so  that  defendants 
could  file  their  answer,  tendered  at  the  fol- 
lowing term  of  court,  under  Code  1904,  § 
3275,  to  the  amended  and  supplemental,  bill, 
of  which  one  the  original  bill  was  made  a 
part  Collier  v.  Seward,  74  S.  E.  155,  156, 
113  Va.  228. 

A  decree  in  a  partition  suit  adjudging 
the  property  susceptible  of  partition  in 
kind  and  appointing  commissioners  to  make 
the  same  is  "interlocutory"  and  not  "final." 
Dangerfield  v.  Caldwell,  151  Fed.  554,  566,  81 
C.  C.  A.  400. 

A  judgment  in  an  action  to  reform  a 
contract,  for  the  amount  due  thereunder,  for 
an  accounting,  and  for  the  delivery  of  cor- 
porate stocks  and  bonds,  which  reforms  the 
contract,  directs  a  judgment  for  plaintiff 
for  a  specified  sum,  orders  the  transfer  of 
stocks  and  bonds,  requires  defendant  to  ac- 
count, and  appoints  a  referee  to  take  .the 
account,  and  which  recites  that  it  is  an  in- 
terlocutory judgment,  is  an  **interlocutory 
judgment,"  within  Code  Civ.  Proc.  f  1200, 
providing  that  judgments  are  final  or  inter- 
locutory, and  defining  a  final  judgment  as 
the  final  determination  of  the  rights  of  the 
parties.  Potter  v.  Rossiter,  95  N.  Y.  Supp. 
1036,  1037,  109  App.  Div.  35. 

An  interlocutory  decree  is  one  made 
pending  the  cause  and  before  the  hearing 
on  the  merits.  An  order  appointing  a  re- 
ceiver of  a  corporation,  entered  at  the  same 
term,  but  subsequent  to  the  rendition  of  a 
judgment  against  it,  is  not  an  interlocutory 
judgment,  but  is  a  "final  judgment,"  and  the 
order  is,  after  affirmance  by  the  Court  of 
CivU  Appeals,  reviewable  in  the  Supreme 
Court  under  the  statute  authorizing  appeals 
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from  final  judgments,  etc.  Waters-Pierce 
Oil  Co.  T.  State  (Tex.)  106  S.  W.  326,  329 
(quoting  Freem.  Jndgm.  S  29). 

Generally  a  Judgment  which  at  once  dis- 
poses of  the  entire  controversy,  settling  the 
rights  of  the  parties,  leaviag  nothing  for 
farther  consideration,  is  *'final,"  while  a 
judgment  which  merely  settles  some  prelim- 
inary point  or  reserves  for  future  determina- 
tion some  detail  essential  to  the  complete 
adjustment  of  the  litigation  is  not  final  but 
^interlocutory"  only.  In  Black  on  Judg- 
#ients,  {  41,  it  is  said:  "The  difficulty  ap- 
pears to  arise  In  relation  to  those  decrees 
which,  while  settling  the  general  equities  of 
the  cause,  leave  something  for  future  ac- 
tion or  determination.  And  the  true  rule 
seems  to  be  that,  if  that  which  remains  to 
be  done  or  decided  will  require  the  action 
or  consideration  of  the  court  before  the 
rights  involved  In  the  cause  can  be  fully  and 
finally  disposed  of,  the  decree  is  interlocu- 
tory; but  it  is  none  the  less  final  if,  after 
settling  the  equities,  It  leaves  a  necessity  for 
some  further  action  or  direction  of  the  court 
in  execution  of  the  decree  as  it  stands." 
And  in  section  44  the  same  author  says: 
**The  most  difficult  cases  in  which  to  draw 
the  line  between  final  and  interlocutory  de- 
crees are  those  in  which  the  decree,  after 
finding  the  general  equities,  orders  reference 
to  a  master  for  some  specific  purpose.  Yet 
there  are  not  wanting  principles  upon  which 
to  base  a  reasonable  and  accurate  distinction 
in  these  cases.  As  the  condensed  result  of 
the  numerous  authorities  on  the  subject,  we 
may  formulate  the  following  specific  rules: 
First,  where  a  decree  is  made  disposing  of 
the  general  equities  of  the  case,  but  order- 
ing a  reference  to  a  master  to  ascertain  dam- 
ages, or  to  find  certain  facts,  or  to  do  any- 
thing else  necessary  to  be  done  before  a  final 
adjustment  of  the  rights  of  the  parties  can 
be  had  if  the  functions  of  the  master  are 
to  be  judicial  and  not  merely  mmisterial  and 
the  provisions  depending  on  his  report  are 
not  already  incorporated  in  the  decree  then 
the  decree  is  interlocutory  and  not  final. 
Second,  where  a  decree  ascertains  and  fixes 
all  the  rights  of  the  parties,  but  a  reference 
Is  ordered  to  a  master  to  do  or  ascertain 
something  that  is  necessary  to  carry  the  de- 
cree into  effect,  if  the  functions  of  the  mas- 
ter are  to  be  merely  ministerial  and  not  ju- 
dicial, or  if  all  the  consequential  directions 
depending  on  the  result  of  the  proceedings 
before  him  are  given  in  the  decree  Itself, 
then  the  decree  Is  final  and  not  interlocu- 
tory. To  take  a  single  illustration,  the  ref- 
erence of  a  case  to  a  master,  to  take  an  ac- 
count upon  evidence,  and  for  the  examina- 
tion of  the  parties,  and  to  make  or  refuse 
allowances  affecting  the  rights  of  the  parties 
and  to  report  his  results  to  the  court,  is  not 
a  final  decree.  For  his  report  is  subject  to 
exceptions  from  either  side,  which  must  be 
brought  to  the  notice  of  the  court  before  it 


can  be  available.  It  can  only  be  made  bo 
by  the  court's  overruling  the  exceptions^  op 
by  an  order  confirming  the  report,  with  a 
final  decree  for  its  appropriation  and  pay- 
ment" Again,  discussing  final  and  inter- 
locutory decrees,  23  Cyc.  p.  786,  says:  "Al- 
though there  cannot  be  two  final  judgments  in 
the  same  case,  it  is  sometimes  proper  to  enter 
an  interlocutory  judgment  for  the  final  dispo- 
sition of.  the  case.  Generally  speaking,  the 
judgment  is  final  if  it  at  once  disposes  of 
the  entire  controversy  settling  the  rights 
of  the  parties,  and  leaving  nothing  for  fur- 
ther determination,  but  interlocutory  if  it 
merely  settles  some  preliminary  point  or 
matter  or  reserves  for  future  determina- 
tion some  detail  essential  to  the  com- 
plete adjustment  of  the  subject  of  litigation. 
The  judgment  is  ordinarily  final  when  rend- 
ered in  pursuance  of  a  general  verdict,  or  on 
submission  for  decision  on  the  pleadings. 
But  an  interlocutory  judgment  may  be  enter- 
ed where  it  is  necessary  to  frame  an  issue 
on  which  the  parties  may  properly  go  to 
trial,  or  on  overruling  a  demurrer,  where 
leave  is  given  to  amend  the  pleading  or  to 
plead  over,  or  where  the  court  has  not  be- 
fore it  all  the  papers  necessary  to  settle  the 
form  of  the  final  judgment,  or  reserves  the 
decision  of  some  point  affecting  the  amount 
recoverable  or  the  right  to  modif!y  the  judg- 
ment, or  finds  it  necessary  to  appoint  a  mas- 
ter or  referee  to  find  issues  in  the  case,  un- 
less where  the  action  to  be  taken  on  the  com- 
ing in  of  his  report  is  definitely  prescribed. 
So,  also,  a  judgment  is  generally  interlocu- 
tory if  it  embodies  a  oonditiout  the  perform- 
ance of  which  is  necessary  to  make  it  ef- 
fective or  a  condition  on  the  performance  of 
which  it  may  be  released.  And,  in  the  ac- 
tion of  account  it  is  usual  and  proper  to 
render  a  preliminary  judgment  that  the  par- 
ties do  account.  State  ex  rel.  Potter  v.  Ri- 
ley, 118  S.  W.  647,  654,  655,  219  Mo.  667. 

Judgments  are  interlocutory  or  final. 
Interlocutory  judgments  "are  rendered  in 
some  intermediate  stage  of  the  cause,  as,  in 
account,  quod  computet;  in  abatement,  re- 
spondeat ouster ;  of  which  error  is  not  pred- 
Icable.  "Final  judgments"  are  rendered  at 
the  termination  of  a  cause  and  make  an  end 
of  it  by  awarding  damages  and  costs  to  the 
plaintiff  or  costs  to  the  defendant  These 
only  are  the  foundation  of  a  wnt  of  error, 
hence  the  granting  or  refusal  of  a  new  trial 
on  a  petition  for  that  purpose  is  a  matter 
of  discretion  and  not  the  subject  of  error. 
Magill  V.  Lyman,  6  Conn.  59,  61  (citing  Baa 
Abr.  tit  Error,  A.  2). 

Under  Ky.  St  S  950,  giving  appellate  ju- 
risdiction over  final  judgments,  an  order 
sustaining  a  demurrer  to  specific  demands  in 
the  x)etition  and  overruling  it  as  to  others, 
followed  by  an  amendment  to  the  petition 
and  a  trial  of  an  issue,  is  interlocutory  and 
Is  not  appealable,  and  the  mere  fact  that  the 
court  tried  the  issue  does  not  enlarge  the 
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right  of  appeal  from  fhe  order;  a  "final 
judgment"  being  one  whicli  puts  an  end  to 
tbe 'action  on  the  merits,  and  which  settles 
the  rights  of  the  parties  under  the  Issues. 
Harrison  t.  Stroud,  150  S.  W.  9d3,  094,  150 
Kj.  797. 

# 

The  Constitution  authorizes  appeals  from 
final  Judgments  of  the  district  court.  The 
general  appeal  statute  authorizes  an  appeal 
within  six  months  from  the  judgment  or  or- 
der appealed  from.  Comp.  Laws  1907,  §! 
1184,  1212,  as  amended  by  Sess.  Laws  1909, 
c  109,  §§  1,  2,  require  an  entry  of  an  inter- 
locutory decree  in  a  divorce  suit  when  the 
court  finds  that  a  divorce  should  be  granted, 
and  provide  that  an  interlocutory  decree 
shall  become  absolute  after  six  months  from 
Its  entry,  unless  appealed  from,  etc.  Section 
3  makes  it  unlawful  for  either  party  to  a 
divorce  suit  whose  marriage  is  dissolved  by 
final  decree  to  marry  any  other  person  with- 
in the  period  allowed  for  an  appeal  from 
the  final  decree.  Held,  that  such  an  inter- 
locutory decree  is  a  "final  decree*'  in  the 
sense  of  conferring  a  right  of  appeal  there- 
from, requiring  that  appeal  be  taken  within 
six  months  from  entry  thereot  Parsons  v. 
Parsons  (Utah)  122  Pac.  907,  908. 

A  "final  decree,"  within  the  acts  of  Con- 
gress giving  an  appellate  court  Jurisdiction 
on  appeal,  must  terminate  the  litigation  on 
the  merits.  An  order  requiring  a  party  to 
pay  into  the  registry  of  the  court  money  in 
its  possession  which  is  the  subject  of  litiga- 
tion is  interlocutory  and  not  final,  and  is 
not  appealable.  Norrls  Safe  &  Lock  Co.  v. 
Manganese  Steel  Safe  Co.,  150  Fed.  577,  578, 
80  C.  C.  A.  563  (quoting  and  adopting  def- 
inition in  Grant  v.  Phoenix  Mut.  Life  Ins. 
Co.,  1  Sup.  Ot  414,  106  U.  S.  429,  27  L  Ed. 
287). 

A  bill  was  brought  against  the  benefi- 
ciaries of  a  decedent  to  impress  a  trust  on 
the  devised  property.  A  "final  decree"  was 
rendered  against  one  defendant  charging  her 
share  with  the  entire  amount,  but  the  de- 
cree did  not  dismiss  the  bill  against  any  of 
the  defendants,  nor  was  there  any  reference 
therein  to  the  rights  of  the  other  defendants. 
Upon  appeal  by  the  one  defendant  alone,  the 
charge  placed  upon  her  share  was  diminish- 
ed, the  decree  reversed,  and  the  lower  court 
entered  a  decree  on  remittitur.  Held,  that 
the  decree  on  remittitur  was  final,  as  to  the 
character  and  extent  of  the  appealing  de- 
fendant's }lability.  As  to  the  defendants 
not  parties  to  the  appeal  the  decree  on  re- 
mittitur was  only  Interlocutory.  The  decree 
was  not  final  in  fftvor  of  the  other  defend- 
ants. Powell  V.  Yearance,  67  Atl.  892,  895,  73 
N.  J.  Bq.  117. 

A  decree  in  a  suit  to  cancel  a  sale  by  a 
mortgagee  in  possession,  and  a  sale  by  him 
as  administrator  of  the  purchaser,  and  for 
an  accounting,  which  cancels  the  sale,  orders 


an  accounting,  appoints  a  commissioner  to 
take  an  accounting,  and  reserves  other  ques- 
tions until  the  coming  in  of  the  report  of 
the  commissioner,  is  not  a  final  decree,  from 
which  an  api)eal  should  have  been  taken 
within  the  time  limited  by  law,  so  that  a 
failure  to  appeal  would  bar  a  right  to  revive 
the  action  after  the  death  of  parties  there- 
to, but  was  an  ^terlocutory  decree  only ;  a 
"final  decree''  being  one  which  disposes  of 
the  cause,  either  by  sending  it  out  of  court 
before  a  hearing  on  the  merits,  or  after  a 
hearing  on  the  merits,  decreeing  either  in 
favor  of  or  against  the  prayer  of  the  bill, 
and  an  "interlocutory  decree"  being  one  made 
pending  the  cause,  and  before  a  final  hearing 
on  the  merits.  Comans  v.  Tapley,  57  South. 
567,  571,  101  Miss.  203. 

A  "final  Judgment"  la  such  a  Judgment 
as  at  once  puts  an  end  to  the  action  by  de- 
claring that  the  plaintiff  has  or  has  not  en- 
titled himself  to  recover  the  remedy  for 
which  he  sues.  A  Judgment  which  is  not 
final  Is  called  Interlocutory.  "Interlocutory 
Judgments"  are  such  as  are  given  in  the 
middle  of  a  cause  upon  some  plea,  proceeding, 
or  default  which  is  only  intermediate,  and 
does  not  finally  determine  or  complete  the 
suit  Any  Judgment  leaving  something  to 
be  done  by  the  court  before  the  rights  of  the 
parties  are  determined,  and  not  putting  an 
end  to  the  action  in  which  it  is  entered,  is  In- 
terlocutory.  Under  V.  S.  1411,  providing 
that  the  court  may  ascertain  the  sum  due 
when  Judgment  is  rendered  otherwise  than 
on  a  verdict,  a  default  Judgment  in  an  ac- 
tion by  trustee  process,  with  a  declaration 
of  debt  on  Judgment,  where  the  case  was 
continued,  and  a  commissioner  appointed  to 
assess  the  damage,  was  an  interlocutory,  and 
not  a  final.  Judgment,  and  the  court  had  au> 
thority  on  report  of  the  commissioner,  to 
render  final  Judgment  with  leave  to  take 
out  execution.  Leonard  v.  Sibley,  56  AtL 
1015,  76  Vt  254  (citing  Black,  Judg.  {  21; 
Bouv.  Law  Diet). 

An  order  of  the  probate  court  confirming 
the  verdict  of  a  Jury  adverse  to  the  caveator, 
on  an  issue  framed  by  that  court  to  deter- 
mine whether  the  caveator  was  lawfully  mar- 
ried to  the  decedent,  is  an  interlocutory  or- 
der, and  not  appealable,  where  the  caveator 
in  her  caveat  claimed  to  be  the  lawfal  wid- 
ow of-the  decedent,  and  also  the  beneficiary 
under  a  prior  will.  Blchardson  v.  Beeves, 
34  App.  D.  C.  9,  11. 

A  Judgment  "that  the  plaintiff  pay  the 
costs  herein,"  following  a  general  finding 
"for  the  defendants,"  is  not  a  "final  Judg- 
ment" from  which  an  appeal  will  He.  Mil- 
ler V.  McKean,  78  N.  E.  1049,  38  Ind.  App. 
695. 

Judgment  or  order  for  alimosy 

A  Judgment  for  alimony  pendente  lite  ia 
a  "final"  one,  and  appealable.  Kessler  v. 
Kessler,  83  Pac.  257,  259,  2  Cal.  App.  509. 
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A  decree  awarding  a  wife  certain  week- 
ly allowances  as  alimony  pendente  lite  un- 
til final  order  Is  not  a  "final  Judgment,"  on 
which  an  action  could  be  maintained.  Gels- 
ler  ▼.  Gelsler,  98  S.  W.  1023,  1024,  124  Ky. 
2d2. 

A  decree  for  alimony  granted  to  a  wife 
on  dissolution  of  the  marriage,  being  merely 
for  the  enforcement  of  the  husband's  obli- 
gation to  support  his  wife,  Is  not  a  *'final 
adjudication,"  but  Is  a  determination  which 
is  open  to  revision  from  time  to  time  as  the 
circumstances  of  the  parties  subsequently 
require.  Wallace  v.  Wallace,  67  Atl.  580, 
581,  74  N.  H.  256,  13  Ann.  Gas.  293  (citing 
Bish.  Mar.  &  Dlv.  f|  1385-1889;  2  Nels.  Diy. 
&  Sep.  {  933a). 

An  order  refusing  to  set  aside  an  order 
for  alimony  and  to  quash  an  execution  to 
enforce  it,  though  issued  after  the  dismissal 
of  the  suit,  is  not  a  "final  judgment,"  with- 
in Rev.  St  1896,  arts.  1337,  1383,  providing 
that  only  one  final  judgment  may  be  render- 
ed In  any  case,  and  limiting  appeals  to  ap- 
peals from  final  judgments,  and  Is  not  ap- 
pealable. Dawson  V.  Dawson  (Tex.)  140  S. 
W.  613,  614. 

An  order  directing  the  Issuance  of  an 
execution  to  enforce  the  collection  of  unpaid 
alimony  Is  not  a  "final  judgment,"  within 
Sayles*  Ann.  Civ.  St.  1897,  art  1383,  author- 
ixing  api)eals  from  final  judgments.  Wil- 
liams V.  WllUams  (Tex.)  126  S.  W.  937,  1199. 

Judsment  or  order  allowing  or  dismiss- 
iskg  appeal 

An  order  of  the  circuit  court  dismissing 
an  appeal  In  condemnation  proceedings  to 
take  land  for  a  highway,  on  the  ground  that 
the  statute  authorizing  an  appeal  was  uncon- 
stitutional, was  a  final  judgment  Hartz  v. 
Wayne  Circuit  Judge,  129  N.  W.  25,  26,  164 
Mich.  231. 

The  granting  of  a  motion  to  dismiss  or 
erase  an  appeal  from  an  order  of  the  rail- 
road commissioners,  approving  the  location 
of  an  electric  railway,  for  want  of  jurisdic- 
tion, Is  a  ••final  judgment,"  from  which  an 
appeal  may  be  taken.  Appeal  of  Norton,  78 
AtL  587,  590,  84  Conn.  24. 

Order  ooiifiraiiiie  report 

•'A  'final  judgment'  is  one  which  leaves 
nothing  to  be  judicially  determined  between 
the  parties  In  the  trial  court  It  must  final- 
ly conclude  all  the  necessary  parties  on  the 
merits  and  finally  dispose  of  the  subject- 
matter  of  the  controversy."  An  order  con- 
firming the  report  of  a  master  in  chancery  Is 
not  a  final  disposition  of  the  cause  and  Is 
not  appealable  within  statutes  authorizing 
appeals  from  Judgments  or  decrees  which 
are  finaL  Woods  v.  Woods,  82  S.  W.  878. 
881,  5  Ind.  T.  475. 


A  decree  confirming  a  master's  report  In 
partition  proceedings  Is  a  final  decree,  from 


which  an  appeal  will  lie.    Lincoln  y.  Africa, 
77  Aa  918,  920,  228  Pa.  546. 

A  decree  of  the  Court  of  Appeals  of  the 
District  of  Columbia,  although  Involving  a 
decision  upon  the  merits  of  the  case.  Is  not 
final  for  the  purpose  of  an  appeal  to  the  Su- 
preme Court  of  the  United  States,  where  it 
coiiteniplates  and  requires  further  proceed- 
ings not  Inconsistent  with  Its  opinion.  A  de- 
cree confirming  the  report  of  commissioners 
appointed  In  a  partition  suit  is  not  final 
for  the  purpose  of  appeal,  where  the  plan 
adopted  was  dependent  upon  a  sale  of  a  part 
of  the  property,  which  had  not  taken  place, 
and  which  required  the  confirmation  of  the 
court  Clark  v.  Roller,  26  Sup.  Ct.  141,  143, 
199  U.  S.  541,  50  L.  Ed.  300. 

The  "final  decree"  in  partition,  within 
Const  art  7,  §  6,  limiting  the  review  by  the 
Supreme  Court  of  decisions  of  the  circuit 
court  to  those  that  are  final,  is  that  entered 
on  confirmation  of  the  report  of  referee& 
Kesler  v.  Nice,  104  Pac.  2,  54  Or.  585. 

Judgment  for  eosts 

A  **final  judgment"  is  one  that  at  once 
disposes  of  all  the  Issue  as  to  all  the  parties 
to  the  full  extent  of  the  power  of  the  court 
to  dispose  of  the  same,  and  puts  an  end  to 
the  particular  case  as  to  all  of  such  parties 
and  all  of  such  Issues.    Where  the  judgment 
Is  for  the  defendant,  either  upon  a  ruling 
upon  demurrer  and  refusal  to  plead  further  or 
upon  the  finding  of  a  court  or  verdict  of  a 
jury,  the  judgment  in  order  to  be  final  should 
be  "that  the  plaintlfiT  take  nothing  by  this 
suit,  nil  capiat  per  breve,  and  that  the  defend- 
ant go  without  day,  eat  tnde  sine  die."    While 
our  modem  forms  of  procedure  may  not  re- 
quire this  exact  form  of  words,  it  has  not 
gone  so  far  as  to  adjudge  that  to  be  a  "final 
judgment"  which  does  not  show  on  its  face  by 
some  proper  words  that  the  court  pronounc- 
ed the  sentence  of  the  law  upon  facts  found 
as  to  the  merits  of  the  controversy,  and  the 
Code  of  Procedure  requires  that  the  court  or 
jury  trying  the  case  shall  find  either  general- 
ly or  specially  the  facts  for  the  plaintifl^  or 
defendant,  and   the  court  shall  pronounce 
jtidgment   In   conformity   therewith,    Burns' 
Ann.  St  1901,  §§  654,  560,  573.     Since  costs 
form  no  part  of  the  matter  in  controversy  in 
a  suit  and  are  mere  incidents  or  necessary 
appendages   In    the    Utigatlon,    a   judgment 
merely  for  costs  is  an  interlocutory  judgment 
and  not  a  "final  judgment,"  and  where  a 
demurrer  to  a  complaint  was  sustained,  and 
plaintifl!  withdrew  leave  to  amend,  and  Judg- 
ment was  awarded  against  him  for  costs,  the 
record  dlsclo^dng  no  adjudication  of  the  con- 
troversy on  its  merits,  the  judgment  was  not 
appealable  within  Burns'  Ann.  St.  1901,  §$ 
644,  13370,  limiting  appeals  to  "final  judg- 
ments" with  certain  exceptions.    Neyens  v. 
Flesher,  79  N.  E.  1087-1089,  39  Ind.  App.  899 
(citing  Black,  Judg.  f  31 ;  Bouv.  Inst  §§  3300, 
3302 ;  Bostwick  v.  Brinkerhoflf,  1  Sup.  Ct  16, 
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106  U.  S.  3,  27  L.  Ed.  73;  Grant  v.  Phoenix 
Mut  life  Ins.  Co.,  1  Sup.  Ct.  414,  106  U.  S. 
429,  27  L.  Ed.  237 ;  St  Louis,  I.  M.  &  S.  Ry. 
Co.  V.  Southern  Exp.  Co.,  2  Sup.  Ct.  6,  108 
U.  S.  24,  27  L.  Ed.  638 ;  Champ  v.  Kendrick, 
30  N.  E.  635,  130  Ind.  545;  Western  Union 
Tel.  Co.  V.  Locke,  7  N.  E.  579,  107  Ind.  9; 
Brannock  v.  Stocker,  76  Ind.  573;  Needham 
V.  Glllaspy,  49  Ind.  245 ;    Hamrlck  v.  Loring, 

45  N.  B.  107,  147  Ind.  229;   Keller  v.  Jordan, 

46  N.  R  343,  147  Ind.  113 ;  Sprick  v.  Wash- 
ington County,  3  Neb.  253;  People  f.  Sever- 
son,  113  111.  App.  496;  Metzger  v.  Morley, 
56  N.  E.  299,  184  111.  SX\  Dee  v.  Yanaway, 
52  lU.  App.  23 ;  Riddle  v.  Yates,  7  N.  W.  289, 
10  Neb.  510;  Warren  v.  Shuman,  5  Tex.  441; 
Hancock  v.  Metz,  7  Tex.  178;  Eastham  v. 
Sallis,  60  Tex.  576 ;  Hlgbee  v.  Bowers,  9  Mo. 
354;  Young  v.  Stonebreaker,  33  Mo.  117; 
Smarr  v.  McMaster,  34  Mo.  204 ;  Boggess  v. 
Cox,  48  Mo.  278;  Preston  v.  Missouri  &  P. 
Lead  Co.,  48  Mo.  541 ;  Zahnd  v.  Darling,  48 
Mo.  557 ;  Evans  v.  Russell,  61  Mo.  37 ;  Adams 
V.  Trigg,  35  Mo.  190;  MaiUndale  v.  Brown, 
18  Ind.  284;  Wood  v.  Wood,  51  Ind.  141; 
Keller  t.  Jordan,  46  N.  E.  343,  147  Ind.  113; 
Thomas  v.  Chicago  &  E.  Ry.  Co.,  39  N.  E.  44, 
139  Ind.  462 ;  Pfeiffer  v.  Crane,  89  Ind.  485 ; 
Ernest  V.  Grand  Trunk  Western  R.  Co.,  72  N. 
E.  1136,  34  Ind.  App.  409 ;  Foster  v.  Llndley, 
50  N.  E.  367,  20  Ind.  App.  155). 

A  "flnal  order"  either  terminates  the  ac- 
tion itself,  decides  some  matter  litigated  by 
the  parties,  or  opetates  to  divest  some  right 
in  such  a  manner  as  to  put  it  out  of  the  pow- 
er of  the  court  making  the  order,  after  the 
expiration  of  the  term,  to  place  the  parties 
in  their  original  condition.  Thus  where  the 
court,  in  an  action  for  personal  injuries,  in- 
stead of  entering  Judgment  upon  the  verdict 
containing  the  recital  that  by  reason  thereof 
the  petition  was  dismissed  and  defendant  al- 
lowed costs,  entered  judgment  only  for  de- 
fendant's costs,  but  separate  orders  showed 
the  giving  of  the  peremptory  Instructions  and 
return  of  the  verdict  in  favor  of  the  defend- 
ant, and  that  plaintifiTs  motion  for  a  new 
trial  was  overruled,  and  an  appeal  prayed 
and  granted,  the  judgment  and  the  subse- 
quent orders  should  be  treated  as  a  final 
judgment  Willis  v.  Maysville  &  B.  S.  Ry. 
Co.,  92  S.  W.  604,  606,  122  Ky.  658,  13  Ann. 
Cas.  74  (quoting  and  adopting  Maysville  &  L. 
Ry.  Co.  V.  Punnett,  15  B.  Mon.  [54  Ky.]  48). 

A  judgment  merely  awarding  costs  to 
defendant  is  not  a  "final  judgment,"  but,  to 
be  flnal,  it  must  state  that  he  be  dismissed 
vrtthout  day,  or  that  it  is  considered  that 
plaintiff  take  nothing  by  the  suit,  or  other- 
wise refer  to  the  disposition  of  the  subject- 
matter.  De  Armit  v.  Town  of  Whitmer,  60 
S.  E.  136,  137,  63  W.  Va.  300. 

The  word  "judgment"  in  Code,  f  4100, 
giving  the  Supreme  Court  appellate  jurisdic- 
tion over  all  judgments  except  as  otherwise 
provided  by  law,  and  section  3769,  providing 


that  every  final  adjudication  of  the  rights  of 
the  parties  is  a  judgment,  means  a  final  judg- 
ment. Thus  a  judgment  for  costs,  which  does 
not  finally  determine  the  rights  of  the  par- 
ties, is  not  final  and  appealable;  costs  being 
merely  incidental  to  the  main  action.  Keller 
V.  Harrison  (Iowa)  129  N.  W.  57,  58. 

Order  in  eontempt  prooeedix&gs 

A  decree  denying  and  dismissing  a  petition 
that  defendant  trustees  be  adjudged  in  con- 
tempt for  not  paying  to  complainant  a  speci- 
fied sum  in  satisfaction  of  a  decree  previous- 
ly entered  determines  the  right  of  complain- 
ant, and  is  a  "flnal  decree,"  within  Const. 
Amend,  art  12,  §  1  (Laws  1903,  p.  2,  c.  1089), 
granting  to  the  Supreme  Court  appellate  juris- 
diction on  all  questions  of  law  and  equity. 
Jastram  v.  McAuslan,  71  Atl.  454,  456,  29 
R.  I.  390,  17  Ann.  Cas.  320. 

Judgment   or   order  hj  default  or  on 
plea  in  a1»atement 

Judgment  by  default  is  a  ''final"  one 
from  which  an  appeal  will  lie.  Oregon  R.  & 
Nav.  Co.  V.  McCormicit,  89  Pac.  186,  187,  46 
Wash.  45. 

Order  relating  to  demurrer 

"A  judgment,  to  be  'final,*  must  put  an 
end  to  the  suit.*'  A  judgment  of  the  su- 
perior court  on  demurrer  to  a  cross-bill  in 
answer  to  the  original  bill,  adjudging  it  in- 
sutfldent,  with  leave  to  amend.  Is  not  a 
flnal  judgment  on  which  a  writ  of  error  can 
be  brought  Treadway  v.  Coe,  21  Conn.  283, 
284. 

An  order  overruling  a  general  demurrer 
to  a  bill  of  complaint  is  a  "flnal  decree  or 
order"  within  the  law  allowing  appeals  from 
any  final  decree  or  order  iii  the  nature  of  a 
decree.  Darcey  v.  Bayne,  66  Atl.  434, 435, 105 
Md.  365,  10  L.  R,  A.  (N.  S.)  863 ;  Mayor,  etc, 
of  HyattsviUe  v.  Smith,  66  AtL  44,  45,  105 
Md.  318. 

An  order  sustaining  a  demurrer  to  a  pe- 
tition, but  not  dismissing  the  petition,  is 
interlocutory  and  therefore  not  appealable. 
Metzger  v.  Kelly,  34  App.  D.  C.  548,  549. 

A  judgment  sustaining  a  general  demur- 
rer is  a  ''final  judgment,"  and  is  as  conclu- 
sive as  if  rendered  upon  a  hearing  of  the 
facts,  and  a  judgment  sustaining  a  general 
demurrer  to  a  complaint  Is  a  bar  to  another 
action  between  the  same  parties  on  the  same 
cause  of  action,  though  the  Judgment  dis- 
missed the  action  without  giving  plalntiflT  an 
opportunity  to  am^id.  Carpenter  v.  Iiandry, 
101  S.  W.  277,  278,  45  Tex.  av.  App,  506. 

A  judgment  refusing  to  allow  a  general 
demurrer  to  a  petition  to  be  amended  is  not 
a  **final  judgment,"  nor  would  a  judgment 
allowing  the  amendment  have  been  a  final 
disposition  of  the  cause,  so  as  to  authorize 
a  writ  of  error  to  the  judgment  first  named 
while  the  case  was  pending  in  the  trial  court 
Henderson  y.  State,  51  S.  K  385,  386»  123  Ga. 
465. 
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]>«eree   vr   Judgmant   of  dlsmlwal   or 
mmsvit 

A  judgment  dismissing  a  snlt  without 
prejudice  to  plaintiff,  on  the  ground  that  the 
account  sued  on  was  not  Itemized  as  the  law 
directs^  is  not  a  "final  adjudication"  of  the 
zlshts  ot  the  partiea  so  as  to  sustain  a  plea 
of  res  adjudicata.  Wilson  &  Gray  t.  May 
Pants  Co.  (Miss.)  37  South.  813. 

An  order  refusing  a  nonsuit  is  not  aP' 
pealable  until  after  final  Judgment,  but  an 
order  granting  a  nonsuit  ta  appealable  at 
once.  Bowen  y.  Johnson,  Od  S.  B.  294,  295, 
87  S.  G.  250. 

Where  both  parties  introduced  their  «ri- 
dence,  and  plaintiff's  evidence  supported  a 
judgment  for  him,  and  defendant  made  no 
motion  for  a  judgment  of  dismissal,  a  judg- 
ment, though  termed  a  dismissal,  was  a 
'•final"  decision,  and  deemed  excepted  to, 
within  Code  Civ.  Proc.  f  647,  and  not  a  judg- 
ment of  "nonsuit,"  within  section  581,  author- 
izing a  nonsuit,  on  motion  of  defendant,  on 
plaintiff  failing  to  prove  a  case.  Saul  v. 
Moscone,  118  Pac.  452,  454,  16  Cal.  App.  506. 

A  judgment  of  nonsuit,  though  not  res 
judicata  of  the  merits  of  the  controversy  be- 
tween the  parties,  is  nevertheless  a  final  judg- 
ment, reviewable  on  writ  of  error.  Connect- 
icut Fire  Ins.  Co.  v.  Manning,  177  Fed.  893, 
894, 101  C.  C.  A.  107. 

A  decree  sustaining  demurrers  to  a 
eroas-bill  and  dismissing  the  same  is  not  a 
''final  decree,"  within  Code  1907,  %  2837,  au- 
thorizing appeals  from  final  decrees.  Aston 
V.  Dodson,  49  South.  856,  857,  161  Ala.  51& 

A  judgment  of  compulsory  nonsuit,  en- 
tered by  a  federal  court  in  Pennsylvania  in 
conformity  to  the  state  practice  is  a  "final 
judgment,"  and  reviewable  on  writ  of  error. 
Fadley  v.  Baltimore  ft  O.  B.  Co.,  153  Fed. 
614,  517,  82  C.  C.  A.  464. 

Where  in  a  suit  in  chancery  to  compel 
an  executor  charged  with  fraud  in  the  man- 
agement of  an  estate,  to  account,  the  execu- 
tor answered,  denying  that  he  had  any  assets 
and  expressed  a  willingness  to  have  an  ac- 
counting, and  subsequently  filed  in  the  pro- 
bate court  an  accounting,  an  order  denying 
a  petition  to  dismiss  the  suit  for  want  of  ju- 
risdiction was  not  a  final  order  because  it 
did  not  deprive  him  of  any  supposed  right 
or  fix  on  him  any  liability,  and  it  was  not  ap- 
pealable. Whether  an  order  in  a  chancery 
case  is  final  is  determined  by  its  effect  on  the 
rights  of  the  parties,  and  the  fact  that  by  a 
petition  of  defendant  to  dismiss  the  suit  the 
jurisdiction  of  the  court  is  challenged  does 
not  determine  the  question  whether  the  order 
denying  the  petition  is  a  final  and  appealable 
order.  Brooks  v.  Hargrave,  127  N.  W.  689, 
162  Mich.  599. 

A  judgment  in  favor  of  the  defendants 
in  justice  court,  dismissing  an  action  of  forci- 
ble entry  and  unlawful   detainer  and  for 


costs,  upon  the  withdrawal  of  the  plaintiff 
from  the  trial  of  the  case,  is  a  "final  judg- 
ment,'* and  appealable  by  the  plaintiff.  Van 
Vlissingen  v.  Oliver,  113  N.  W.  383,  384,  102 
Minn.  237. 

The  order  of  a  justice  of  the  peace,  dis- 
missing an  action  and  taxing  costs  against 
plaintiff,  is  a  "final  judgment,*'  from  which 
ap  appeal  may  be  taken  as  authorized  by 
Justices'  Code,  f  99.  Jackson  v.  Bemdt,  123 
N.  W.  76,  24  S.  D.  14. 

An  order  dismissing  a  remonstrance  filed 
to  a  drainage  petition,  because  not  signed  by 
a  sufficient  number  of  property  owners,  \& 
not  a  final  judgment  from  which  an  appeal 
may  be  taken,  under  Burns'  Ann.  St  1908,  { 
671,  authorizing  appeals  from  final  judg- 
ments, which  contemplates  a  judgment  mak- 
ing a  final  disposition  of  the  subjectrmatter 
of  the  litigation  as  to  all  parties,  and  putting 
an  end  to  all  issues  arising  between  them  re- 
garding such  subject-matter,  to  the  full  ex- 
tent of  the  power  of  the  court  to  dispose  of 
them.  Crow  v.  Evana,  100  N.  E.  8,  178  Ind. 
661. 

Code  Civ.  Proc.  \  3367,  provides  for  the 
trial  of  issues  raised  by  the  petition  and  an- 
swer in  a  condemnation  proceeding  by  the 
court  or  referee.  Section  3369  provides  for 
judgment  on  the  decision  of  the  court  or  ref- 
eree, and  provides  that,  if  in  favor  of  the  de- 
fendant, the  petition  shall  be  dismissed,  with 
costs,  but,  if  in  favor  of  plaintiff,  the  judg- 
ment shall  adjudge  that  condemnation  is  nec- 
essary, and  the  court  shall  thereupon  appoint 
commissioners  to  ascertain  the  compensation, 
nothing  being  said  as  to  costs  being  included 
in  this  judgment  Section  8371  provides 
that,  upon  confirmation  of  the  commissioners' 
report,  the  final  order  shall  be  entered  direct- 
ing payment  of  the  compensation,  and  that 
thereupon  plaintiff  shall  be  entitled  to  posses- 
sion. Section  8372  provides  for  an  offer  by 
the  plaintiff  to  purchase  the  property,  and 
that  if  the  offer  is  not  accepted,  and  the  com- 
pensation awarded  by  the  commissioners  does 
not  exceed  the  offer  no  costs  shall  be  allowed, 
but  that  if  the  compensation  exceeds  the 
offer,  or  if  no  offer  is  made,  the  court  f^hall 
in  the  final  order  direct  that  the  defendant 
recover  the  costs  of  the  proceeding  at  the 
same  rate  as  where  the  defendant  is  the  pre- 
vailing party  in  an  action.  It  also  provides 
that  if  a  trial  has  been  had,  and  the  issues 
determined  in  favor  of  plaintiff,  costs  of  the 
trial  caused  by  the  interposition  of  the  un- 
successful defendant  shall  be  allowed  plain- 
tiff. Section  3373  provides  that  upon  entry 
of  the  final  order  It  shall  be  attached  to  the 
judgment  roll,  and  the  amount  directed  to 
be  paid  as  compensation,  or  costs,  or  expexis- 
es,  shall  be  docketed  as  a  judgment  Held, 
that  a  judgment  dismissing  the  petition,  en- 
tered on  a  decision  in  favor  of  defendant,  is 
a  "final  judgment" ;  but  the  judgment  direct- 
ing the  appointment  of  commissioners,  enter- 
ed on  a  decision  in  favor  of  plaintiff,  is  inter- 
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locutory.    Biarshall  y.  Hatfield,  188  N.  Y. 
Supp.  733,  735. 

Deoree  in  Iialieafl  corpus  proceedings 

Habeas  corpus  to  determine  the  right  to 
the  custody  of  a  child  is  a  civil  proceeding, 
and  the  judgment  rendered  therein,  fixing 
the  custody  of  the  child,  is  a  "final  Judgment" 
reviewable  by  the  Supreme  Court  Bleakly 
V.  Smart,  87  Pac.  76,  79,  74  Kan.  476,  11  Ann. 
Gas.  125. 

The  test  of  finality  for  the  purpose  of 
an  appeal  is  not  necessarily  whether  the 
whole  matter  involved  in  the  action  is  con- 
cluded, but  whether  the  particular  proceed- 
ing or  action  is  terminated  by  the  Judgment. 
In  a  habeas  corpus  proceeding,  the  Judgment 
bf  the  court  which  either  remands  or  discharg- 
es the  petitioner  is  a  "final  Judgment,*'  not- 
withstanding the  fact  that  another  similar 
proceeding  may  be  commenced  by  the  peti- 
tioner if  he  elects  to  do  so.  Winnovldi  ▼. 
Emery,  93  Pac.  988,  991,  33  Utah,  345. 

A  decree  in  habeas  corpus,  refusing  pe- 
titioner the  custody  of  his  minor  child,  and 
ordering  that  it  be  kept  within  the  Jurisdic- 
tion of  the  court,  subject  to  further  orders, 
the  cause  being  continued  on  the  docket,  is 
a  final  decree,  from  which  the  petitioner  may 
appeal.  Hall  v.  Whipple  (Tex.)  145  S.  W. 
308,  309. 

Deoree,  Jndsment»  or  ord^r  in  injunc- 
tion proceedings 

A  *'final  Judgment*'  is  defined  as  one 
which  puts  an  end  to  a  suit,  and  is  such  as 
at  once  puts  an  end  to  the  action  by  declar- 
ing that  plaintiff  has  either  entitled  himself, 
or  has  not,  to  recover  the  remedy  sued  for. 
An  ''Interlocutory  Judgment"  is  defined  as 
<»ie  given  in  the  course  of  the  cause  before 
final  judgment,  and  is  such  as  are  given  in 
the  middle  of  the  cause  upon  some  plea,  pro- 
ceeding, or  default  which  is  only  interme- 
diate and  does  not  finally  determine  or  com- 
plete the  suit  Hence  a  decree  or  order 
gmnting  or  dissolving  an  injunction  which 
springs  out  of  a  suit  or  action  pending,  and 
ia  Intended  to  operate  only  upon  a  final  hear- 
ing, is  an  interlocutory  order  only  and  is 
not  a  final  disposition  of  the  cause,  and  un- 
der the  statute  the  cause  cannot  be  brought 
to  the  Supreme  Court  upon  any  bill  of  excep- 
tions. Nacoochee  Hydraulic  Min.  Co.  v.  Da- 
vis, 40  Ga.  309,  321  (citing  Bouv.  Law  Diet  ; 
3  Bl.  Comm.  pp.  396,  398). 

In  a  suit  for  injunction  and  other  relief, 
the  court  granted  a  temporary  restraining 
order  enjoining  defendants.  Subsequently,  up- 
on defendants*  application  and  without  no- 
tice to  plaintiff,  the  court  granted  an  order, 
modifying  the  rcj^training  order  previously 
granted,  upon  condition  that  defendants  give 
a  certain  bond,  and  providing  that,  if  plain- 
tiff failed  to  give  a  bond  required  of  him  to 
indemnify  defendants  against  damages  from 
the  suit,  tbe  restraining  order  should  bo  dis- 
solved, if  defendants' gave  bond  in  a  named 


sum  to  answer  damages  they  might  cause 
plaintiff  by  certain  acts.  Held,  that  the  or- 
der DAOdif^'ing  the  temporary  injunction,  not 
being  a  final  adjudication,  cannot  be  review- 
ed on  writ  of  error.  Watterson  v.  Stubbs  ^ 
Hodges,  69  S.  E.  487,  135  Ga.  368. 

Decree,  JndcnLcnt^   or  order  as  to  in* 
terrention 

A  Judgment  or  decree,  in  order  to  be 
*'finar*  80  as  to  be  appealable,  must  termi- 
nate the  litigation  between  the  parties  on  tbe 
merits  of  the  case,  so  that,  if  there  should  be 
an  affirmance^  the  court  would  have  nothing 
to  do  but  to  execute  the  Judgment  or  decree 
it  had  already  rendered.  An  order  of  the 
District  Court  in  admiralty  dismissing  a  pe- 
tition filed  by  the  claimant  of  a  vessel  libeled 
in  a  suit  for  salvage,  and  which  had  been 
sold  in  such  proceedings,  which  petition  ask- 
ed that  claimant's  right  to  the  fund  in  the 
registry  of  the  court  be  summarily  determin- 
ed, and  the  claimant  allowed  to  withdraw 
the  same  on  substituting  a  bond,  is  not  a 
final  decision  in  the  cause  from  which  an 
appeal  wUl  lie.  The  Chief,  142  Fed.  349, 
352,  73  C.  O.  A,  459. 

Where  land  was  sold  In  a  suit  for  parti- 
tion and  a  portion  of  the  proceeds,  belonging 
to  a  minor  heir,  was  paid  into  the  registry 
of  the  court,  an  order  of  the  court  denying  a 
petition  under  Rev.  St  1895,  art  3498w,  by- 
one  as  next  friend  of  such  minor  to  be  ap- 
pointed guardian  for  such  minor  to  receive 
the  share  of  such  minor  in  such  proceedings, 
was  not  a  "final  Judgment*'  from  which  an 
appeal  could  be  taken.  Naylor  ▼.  Naylor 
(Tex.)  128  S.  W.  4T5,  4T7. 

Judgment  of  particular  courts 

A  decree  of  the  court  of  appeals  of  the 
District  of  Columbia  on  an  appeal  from  the 
Commissioner  of  Patents,  which  affirms  the 
latter's  decision  and  directs  the  clerk  of  the 
court  to  **certify  this  opinion  and  proceedings 
in  this  court  in  the  premises  to  the  Commis- 
sioner of  Patents,  according  to  law,"  is  not 
*'final**  within  the  meaning  of  Act  Feb.  9, 
1893  (27  Stat  436,  c.  74)  |  8^  defining  the  ap- 
pellate Jurisdiction  of  the  federal  Supreme 
Court,  since  under  Rev.  St  tJ.  S.  |§  4914, 
4015,  decisions  on  such  appeals  do  not  pre- 
clude any  person  interested  from  contesting 
the  validity  of  the  patent  in  court,  and  a  rem- 
edy by  bill  in  equity  is  given  where  a  patent 
is  refused.  Frasch  v.  Moore,  29  Sup.  Ct  6, 
8,  211  U.  S.  1,  53  li.  Ed.  65. 

A  Judgment  of  the  Court  of  Appeals  of 
the  District  of  Columbia,  affirming  the  deci- 
sion of  the  Commis3loner  of  Patents  In  an 
interference  proceeding,  and  directing  that 
its  own  decision  be  certified  to  the  commis- 
sioner, as  required  by  law,  is  not  final  for  the 
purpose  of  a  writ  of  error  from  the  federal 
Supreme  Court.  Johnson  v.  Mueser,  29  Sup. 
Ct  890,  212  U.  S.  283,  53  L.  Fd.  514:  F  C. 
Atkins  &  Co.  V.  Moore,  29  Sup.  Ct  390,  392, 
212  U.  S.  285,  63  L.  Ed.  515i 
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An  order  rendered  by  a  juetioe  of  tlie 
peace  sustaining  a  motion  to  retax  costs  and 
retazlng  the  same  is  not  a  final  Judgment 
from  which  an  appeal  may  be  tak^i  and  a 
trial  de  novo  had.  Maggert  v.  Keele,  95  Pac. 
466,  467,  20  OU.  681. 

PreHmlnary  or  speeial  order  or  doeroo 

An  order  removing  a  cause  to  the  federal 
court  is  not  a  final  Judgment  within  Rot.  St. 
1900,  I  203S,  authori2dLng  an  appeal  from  a 
final  Judgment,  and,  since  It  is  not  one  of  the 
special  orders  mentioned  therein  from  wliich 
an  appeal  is  allowed,  such  an  order  is  not  ap- 
pealable. State  ex  reL  Iba  v.  Mosman,  183  S. 
W.  38,  42,  231  Mo.  474. 

Orders  of  a  federal  Circuit  Court  direct- 
ing witnesses  to  answer  the  questions  put  to 
them,  and  produce  written  eyidence  in  their 
possession,  on  th^r  examination  before  a  spe- 
cial examiner  appointed  in  a  suit  brought  by 
the  United  States  to  enjoin  an  alleged  Tio- 
latlon  of  the  anti-trust  act  of  July  2,  1890 
(26  U.  S.  St  209,  c.  647),  lack  the  flnaUty 
requisite  to  sustain  an  appeal  to  the  Supreme 
Court  Alexander  r.  United  States,  26  Sup. 
Ct  356,  368,  201  U.  S.  117,  50  L.  Ed.  686. 

An  order  entered  in  an  action  to  recover 
damages  from  a  carrier  for  violations  of  the 
Interstate  commerce  act,  requiring  certain 
specified  ofilcers  and  employ^  who  are  not 
parties  to  produce  relevant  books  and  papers, 
is  not,  as  to  those  persons,  a  ''final  decree" 
within  the  meaning  of  the  provision  of  act 
March  3,  1891,  |  6,  governing  writs  of  error 
from  Circuit  Courts  of  Appeals  to  the  Circuit 
Courts,  and  hence  will  not  sustain  a  writ  of 
error  sued  out  by  theuL  Webster  Coal  & 
Coke  Co.  V.  Cassatt,  28  Sup.  Ct  108, 110,  207 
U.  S.  181,  52  Tm  E^d.  160. 

"A  'final  Judgment'  is  that  by  which  the 
rights  of  the  parties  at  Issue  on  the  merits  of 
the  suit  are  adjudicated  upon  and  which  may 
acquire  the  force  of  res  adjudlcata.**  Code 
Prac.  art  539;  Gary  v.  Richardson,  35  La. 
Ann.  505.  A  Judgment  overruling  the  recusa- 
tion of  the  r^nlar  Judge  of  the  court  is  final 
so  as  to  be  the  subject  of  an  appeal.  State 
ex  rel.  Poche  v.  Judge,  7  South.  586,  587,  42 
La.  Ann.  317. 

A  citation  to  an  executor  to  file  an  in- 
ventory, or  an  order  of  inquest  in  partition,  is 
not  a  final  appealable  decree.  In  re  Tress- 
ler^s  Estate,  77  Atl.  461,  228  Pa.  281. 

Denial  of  a  change  of  venue  is  a  ''final 
Judgment"  reviewable  on  certiorari  Carpen- 
ter V.  Central  Vermont  Ry.  Co.,  80  Atl.  657, 
84  Vt.  538. 

An  order  granting  a  motion  to  quash  an 
alternative  writ  of  mandamus,  but  allowing 
relator  to  amend  as  he  may  be  advised,  is 
not  such  a  "final  Judgment"  as  will  support 
a  writ  of  error.  State  ex  rel.  Alexander  v. 
Landis,  39  South.  15,  50  Fla.  283  (citing 
Gates  V.  Hayner,  22  Fla.  325). 


Under  a  statute  declaring  that  a  ''Judg- 
ment" is  the  final  determination  of  the  rights 
of  the  parties  in  an  action  or  proceeding,  an 
order  quashing  the  service  of  summons  with- 
out dismissing  the  action  was  not  a  "final 
Judgment"  and  was  not  appealable.  Honer- 
ine  Min.  &  Mill  Co.  v.  Tallerday  Steel  Pipe 
&  Tank  Co..  85  Pac.  626,  627,  30  Utah,  449. 

An  order  denying  a  motion  to  require 
plaintLfF  to  make  his  complaint  more  definite 
and  certain  is  not  appealable  until  final  judg- 
ment Miles  V.  Charleston  Light  &  Water 
Co.,  69  S.  E.  292,  293,  87  S.  C.  254. 

I>eoree9  Jvdsmemt,  or  order  in  probate 
prooeediass 

Though  a  decree  of  distribution  of  a  de- 
cedent's estate  made  by  a  district  court  is, 
under  Code  Civ.  Proc.  f  445,  a  "final  Judg- 
ment," from  which  an  appeal  lies,  and  an  or- 
der refusing  to  vacate  the  decree  is  there- 
fore a  special  order  after  final  Judgment, 
the  order  is  not  appealable  under  subdivision 
2  of  section  1722,  as  amended  by  Sess.  Laws 
1899,  p.  146,  authorizing  appeals  from  such 
orders,  as  that  subdivision  does  not  apply  to 
orders  In  probate  proceedings,  except  in  so 
far  as  it  is  made  applicable  by  other  provi- 
sions, such  as  section  2921,  providing  for  an 
appeal  from  an  order  granting  or  denying  a 
motkm  for  a  new  trial  in  such  proceedings ; 
the  term  ''final  Judgm^it"  being  used  in  such 
subdivision  2  only  with  reference  to  such 
Judgments  at  common  law,  and  not  applying 
to  statutory  determinations  and  orders  term- 
ed "orders  and  Judgments"  in  probate  pro- 
ceedings. In  re  Kelly's  Estate^  79  Pac.  244, 
31  Mont.  356. 

Order  relating  to  reoelTers 

Where  a  final  decree  has  been  entered  in 
a  foreclosure  suit  awarding  Judgment  and  at- 
torney's fees  in  favor  of  the  Judgment  credi- 
tor, and  subsequently  the  Judgment  is  satis- 
fled  of  record  by  the  creditor  as  provided  by 
statute,  and  the  court  on  motion  of  the  attor- 
ney who  procured  the  Judgment  vacates  the 
satisfaction  thereof  and  enters  an  order  ad- 
Judging  the  attorney  to  be  the  equitable  as- 
signee of  the  Judgment  In  the  amount  of  fees 
owing  him  and  ordering  execution  to  issue 
out  of  the  original  action  in  favor  of  the 
attorney,  such  Judgment  is  a  final  Judgment 
within  Rev.  Codes,  f  4807,  subd.  1,  providing 
that  an  appeal  may  be  taken  to  the  Supreme 
Court  from  a  final  Judgment  in  an  action  or 
special  proceeding.  Dahlstrom  v.  Feather- 
stone,  110  Pac.  243,  244,  18  Idaho,  179. 

A  "final  decree"  is  one  which  disposes  of 
the  cause  either  by  sending  it  out'  of  the  court 
before  a  hearing  is  had  on  the  merits,  or, 
after  a  hearing  on  the  merits,  decreeing  ei- 
ther in  favor  of  or  against  the  prayer  of  the 
bill.  An  order  appointing  a  receiver  of  a 
corporation,  entered  at  the  same  term  but 
subsequent  to  the  rendition  of  a  Judgment 
against  it,  Is  a  "final  Judgment,"  and  the  or- 
der is  after  affirmance  by  the  Court  of  Civil 
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Api)eals  reviewable  In  the  Supreme  Court 
under  the  statute  authorizing  appeals  from 
final  judgments,  etc.  Waters-Pierce  Oil  Co. 
V.  State  (Tex.)  106  S.  W.  326,  329  (quoting 
Freem.  Judgm.  |  29). 

A  decree  granting  an  Injunction  and  ap- 
pointing a  receiver  for  an  insolvent  corpora* 
tion  under  Laws  1905,  c.  79,  fS  72,  73,  is  a 
final  decree  within  the  organic  act,  relating 
to  appeals  and  writs  of  error.  Eagle  Min. 
&  Imp.  Co.  V.  Lund,  113  Pac.  840,  841,  15  N. 
M.  696;  Sacramento  Valley  Irr.  Co.  ▼.  Lee, 
113  Pac.  834,  .836, 15  N.  M.  567. 

An  order  directing  the  sale  of  property 
by  a  receiver  is  final  and  appealable.  Boothe 
y.  Summit  Coal  Mining  Co.,  110  Pac.  536, 
537,  59  Wash.  610. 


Judgment  or  order  of  roTorsal  and 
maiid 

A  decree  which  reversed  some  of  the 
findings  and  conclusions  of  law  of  the  court 
below  in  an  action  for  an  accounting,  and  di- 
rected a  new  decree  to  be  entered  in  accord- 
ance with  the  opinion  of  the  court,  is  not  a 
"final  decree''  for  the  purpose  of  an  appeal  to 
the  Supreme  Court  of  the  United  States. 
Earle  v.  Myers,  28  Sup.  Ct  86,  87,  207  U.  S. 
244,  52  L.  Ed.  191. 

Where  leave  to  issue  stocks  and  bonds 
for  corporate  purposes  was  denied  by  the 
Public  Service  Commission,  and  a  writ  of 
certiorari  was  taken  to  the  Appellate  Divi- 
sion, its  order  annulling  the  ruling  of  the 
Public  Service  Commission,  and  referring  the 
case  back  to  it  for  further  consideration,  was 
not  a  "final  order,"  within  the  Constitution 
and  Code  Civ.  Proc.  1 190,  providing  that  ap- 
peals from  actual  determinations  may  be 
made  from  the  Appellate  Division  of  the  Su- 
preme Court  to  the  Court  of  Appeals.  Peo- 
ple ex  rel.  Long  Acre  Electric  light  &  Power 
Co.  V.  Public  Service  Commission  for  First 
Dlst  of  State  of  New  York,  92  N.  E.  629, 199 
N.  Y.  254. 

Under  Rev.  St.  1899,  §  806,  authorizing 
appeals  from  any  final  judgment,  an  order 
of  the  Circuit  Court  remanding  a  cause 
transferred  to  it  by  a  justice  of  the  peace, 
entered  under  the  authority  of  section  3951, 
authorizing  the  Circuit  Court  to  remand  to 
the  justice  a  cause  which  has  been  transfer- 
red as  involving  title  to  land,  where  the 
court  is  of  the  opinion  that  the  "statement" 
filed  does  not  show  that  title  is  in  issue,  is 
not  a  "final  judgment,"  and  is  not  appealable. 
Walker  v.  Walker,  96  S.  W.  418,  419,  119 
Mo.  App.  503. 

Order  in  special  prooeedinso 

The  highway  act  (Acts  1905,  p.  579,  c. 
167,  i  123;  Bums'  Ann.  St.  1908,  f  7793)  pro- 
vides for  a  hearing  de  novo  in  the  circuit 
court  on  appeal  from  decisions  of  the  board 
of  commissioners,  and  authorizes  the  Su- 
preme Court  to  finally  determine  the  cause  or 
to  refer  it  back  to  the  county  board.    A  judg- 


ment of  the  circuit  court  authorized  the  high- 
way improvements  petitioned  for,  made  final 
disposition  of  all  the  questions  involved  in 
the  appeal,  and  certified  it  back  to  the  board 
of  commissioners,  with  directions  to  proceed 
according  to  the  law;  and  no  motion  was 
made  to  modify  the  judgment.  Held,  that 
the  judgment  was  a  "final  judgment,"  and 
appealable  to  the  Supreme  Court  under 
Bums'  Ann.  St  1901,  f  644  (Burns'  Ann.  St. 
1908,  §  671),  permitting  an  appeal  to  the  Su- 
preme Court  from  all  final  judgments,  and 
Burns'  Ann.  St.  1908,  f  1393  (Acts  1907,  p. 
137,  c.  96)  requiring  appeals  in  proceedings 
to  establish  highways  to  be  taken  directly  to 
the  Supreme  Court.  Hall  ▼.  McDonald,  85  N. 
E.  707,  710,  171  Ind.  9. 

Under  1  Mills'  Ann.  St  f  1727,  relating 
to  eminent  domain,  and  providing  that  an  ap- 
peal or.  writ  of  error  lies  only  on  final  deter- 
mination of  the  special  proceeding  in  the 
trial  court,  the  only  final  judgment  in  each 
proceeding  is  the  judgment  approving  the 
award  of  the  commifisionera,  or  the  verdict 
of  a  jury  as  to  the  damages,  and  an  order 
determining  that  petitioner  has  the  power  to 
condemn  is  interlocutory  merely,  and  no  ap^ 
peal  therefrom  or  writ  of  error  thereto  lies. 
Burlington  &  C.  R.  Co.  v.  Colorado  Eastern 
R,  Co.,  100  Pac.  607,  609,  45  Colo.  222,  16 
Ann.  Cas.  1002. 

An  order  of  the  county  court  moditying 
and  approving  the  report  of  the  commission- 
ers of  a  drainage  district  organised  under 
the  levee  act,  consisting  of  surveys,  plans, 
and  estimates  of  the  cost  of  repair  work  to 
be  done  on  the  system,  is  not  a  "final  judg- 
ment" and  is  not  an  appealable  order,  since 
section  25  of  that  act  (Hurd's  Rev.  St  1905, 
c.  42)  allows  appeals  only  to  review  jndg- 
ments  confirming  the  assessment  and  order- 
ing it  spread  upon  the  records.  Drainage 
Com'rs  of  Union  Drainage  Dist.  No.  1  v.  Mil- 
Ugan,  81  N.  E.  382-384.  227  111.  303. 

Commissioners  of  a  drainage  district  fil- 
ed a  petition  for  an  assessment,  praying  that 
the  commissioners,  in  lieu  of  a  jury,  be  or- 
dered to  make  an  assessment  for  benefits, 
etc.  This  prayer  was  granted.  The  commis- 
sioners made  an  assessment  for  benefits,  and 
afterwards,  on  objection,  they  vacated  all 
orders  made  since  the  filing  of  the  petition. 
Held,  that  the  order  authorizing  the  com- 
missioners to  assess  the  benefits  was  not  a 
"final  judgment,"  and  hence  the  order  va- 
cating it  was  not  appealable  under  the  stat- 
ute providing  for  appeal  from  the  order  con- 
firming the  assessment.  Lacey  Levee  & 
Drainage  Dist  v.  Langellier,  74  N.  B,  148, 
149,  215  IlL  271. 

On  a  complaint  under  the  Maine  bas- 
tardy statute,  the  adjudication  and  order  of 
the  presiding  justice  that  the  defendant  is 
adjudged  the  father  of  the  child,  and  that 
he  stand  charged  with  its  maintenance  and 
the  assistance  of  the  mother,  constitutes  the 
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"final  judgment";  and  no  surrender  of  the 
defendant  in  court  on  any  day  of  the  term 
thereafter  will  operate  as  a  discharge  of 
the  sureties  on  his  bond.  Corson  v.  Dunlap, 
14  Atl.  d33,  d34,  80  Me.  354;  Brett  Y.  Mur- 
phy, 14  Atl.  934,  935,  80  Me.  35a 

Supplemeiital  ordem 

The  "final  judgment"  In  Code  Civ.  Proc.  f 
1251,  providing  that  plaintiff  in  condemna- 
tion proceedings  must,  within  30  days  after 
final  judgment,  pay.  the  sum  assessed,  etc., 
is  the  judgment  fixing  the  amount  of  dam- 
ages, and  is  not  the  final  order  of  condem- 
nation authorized  by  Code  Civ.  Proc.  |  1253, 
providing  that,  where  the  sum  assessed  in  a 
condemnation  proceeding  has  been  paid,  the 
court  may  make  a  final  order  of  condemna- 
tion. Lincoln  Northern  Ry.  Co.  v.  Wlswell, 
97  Pac.  536,  537,  8  CaL  App.  578;  Same  ▼. 
Clark,  97  Pac  537,  8  CaL  App.  xiii 

A  judgment  of  the  Court  of  Civil  Ap- 
peals refusing  to  permit  the  filing  of  a  tran- 
script out  of  time  on  the  ground  that  failure 
to  file  the  same  was  inexcusable,  is  not  a 
final  judgment  within  Rev.  St  1895,  art.  941, 
providing  that  all  causes  shall  be  carried  to 
the  Supreme  Court  on  writs  of  error,  upon 
final  judgment,  and  hence  such  judgment  is 
not  reviewable  in  the  ^preme  Court  on 
writ  of  error.  Casey  ▼.  Bell,  137  S.  W.  918, 
919,  104  Tex.  338. 


Owdmr  vmosttns  Jitdsmflnt  or 
ikivw  triml 

An  order  vacating  a  default  decree  of 
divorce  and  allowing  defendant  to  answer  in 
accordance  with  L.  O.  L.  ^  59,  is  not  an  ap- 
pealable order  within  section  548,  providing 
that  appeals  will  lie  from  final  judgment  and 
decrees,  in  effect  determining  the  action  and 
orders  setting  aside  the  judgment  and  grant- 
ing a  new  trial,  for  the  order  is  not  a  final 
one  determining  the  suit,  and  neither  is  it 
an  order  granting  a  new  trial  which  is  de- 
fined by  section  173  as  a  re-examinatlon  of 
an  issue  of  fact  in  the  same  court  after  judg- 
ment, for  this  order  only  vacates  a  default, 
and  there  has  been  no  trial  which  la  defined 
by  section  113  as  the  judicial  examination 
of  the  issues  betweai  the  parties.  Taylor  y. 
Taylor,  121  Pac.  431,  432,  61  Or.  257. 

An  order  vacating  a  judgment  for  want 
of  service  on  a  def^idant  entitled  notice  of 
the  proceedings  as  required  by  statute,  is  not 
final,  so  that  an  appeal  will  not  lie  there- 
from. MoUoy  V.  Union  Transfer,  Moving  & 
Storage  Co.,  Ill  Pac.  160, 162,  60  Wash.  331. 

FIKAXi  SETEBMINATiaN 

Under  Labor  Law  (Consol.  Laws  1909,  c. 
31)  S  21,  providing  that,  if  complaint  is  made 
to  the  Commissioner  of  Labor  that  a  contrac- 
tor with  a  city  for  public  work  is  falling  to 
comply  with  the  law  as  to  paying  the  pre- 
vailing rate  of  wages,  he  shall,  if  he  finds  it 
wdl  founded,  present  evidence  thereof  to 


the  board  having  charge  of  tlie  work,  which 
shall  take  the  proper  proceedings  to  revoke 
the  contract,  the  functions  of  the  Commis- 
sioner are  merely  advisory;  and  his  deter- 
mination is  not  conclusive,  within  Code  Civ. 
Proc.  §  2122,  providing  that,  except  as  other- 
wise expressly  prescribed,  certiorari  cannot 
issue  to  review  a  determination  not  finally 
determining  the  rights  of  the  parties.  Key- 
stone State  Const.  Co.  v.  Williams,  137  N. 
Y.  Supp.  405,  407,  152  App.  Div.  575. 

FINAI.  BISPOSmON 

The  words  "final  disposition  of  the 
cause,"  in  Bankr.  Act  July  26,  1876  (19  Stat 
102),  which  limits  the  time  within  which  a 
bankrupt  may  apply  for  a  discharge  from 
his  debts  to  a  time  "before  the  final  disposi- 
tion of  the  cause,"  mean  the  final  disposi- 
tion of  the  administration  of  the  estate,  and 
it  is  too  late  for  him  to  apply  for  a  discharge 
after  his  assignee  has  been  discharged  from 
all  liability  as  assignee  to  any  creditor.  In  re 
Brightman,  4  Fed.  Cas.  136,  137,  14  Blatchf. 
130. 

The  term  "final  disposition,"  as  used  in 
Bankr.  Act  July  1,  1898,  §  3,  subd.  3,  a  541, 
30  Stat  546,  defining  an  act  of  bankruptcy, 
does  not  mean  a  gift  of  the  property  to  some 
third  person  or  a  voluntary  transfer  to  the 
creditors  in  satisfaction  of  a  preferential 
judgment,  but  includes  every  other  method 
than  that  specified  of  passing  the  control  and 
dominion  of  the  property,  either  absolutely 
or  as  security.  In  re  Tupper,  168  Fed.  766, 
770. 

A  judgment  on  a  motion  for  nonsuit, 
sustaining  or  denying  the  same,  is  a  "final 
disposition  of  the  cause"  within  Civ.  Code 
1895,  I  5526,  providing  that  no  cause  shall 
be  carried  to  the  Supreme  Court  unless  the 
judgment  complained  of,  if  it  had  been  ren- 
dered as  claimed  by  plaintiff  in  error,  would 
have  been  a  final  disposition  of  the  cause. 
Rice  V.  Ware  &  Harper,  60  S.  B.  301,  303,  3 
Ga.  App.  573. 

Where  defendant  in  a  penal  action  dies 
after  judgment  against  him  and  before  its 
reversal,  the  action  is  not  dismissed  nor  final- 
ly disposed  of  in  favor  of  or  against  a  party 
within  Code  Civ.  Proc.  §§  3228,  3229,  and 
neither  party  is  entitled  to  costs  on  the  en- 
try of  judgment  of  abatement.  People  v. 
Newconib,  135  N.  T.  Supp.  151,  153,  75  Misc. 
Rep.  258. 

ITKAI.  BISTRIBirriON 

See  On  Final  DlstributioiL 

FINAL  DnrifilON 

A  decree  in  a  divorce  suit  providing  for 
the  payment  of  a  certain  annual  sum  to  the 
wife  as  alimony  so  long  as  she  remained  un- 
married, in  lieu  of  all  other  interest  In  heff 
husband's  estate,  was  not  such  a  "final  di- 
vision and  distribution"  of  the  property  as 
to  preclude  the  court  from  afterwards  enter* 
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taining  a  petition  in  relation  to  the  wife's 
assignment  of  such  alimony.  Kempster  v. 
Evans.  51  N.  W.  327,  328,  81  Wis.  247,  15  L. 
R.  A.  391. 

FINAL  HEARING  OR  TRIAL 

"Final  hearing'*  is  sometimes  used  to 
describe  the  stage  of  the  proceedings  which 
relates  to  the  determination  of  the  suit  on 
its  merits,  as  distinguished  from  those  of 
preliminary  questions,  which  are  termed  ''in- 
terlocutory." McArthur  Bros.  Co.  v.  CJom- 
monwealth,  83  N.  H  334,  335,  197  Mass.  137. 

Since  the  hearing  on  a  motion  to  set 
aside  the  service  is  not  a  "final  hearing*'  of 
the  cause,  no  statutory  doclset  fee  can  be 
taxed  therefor.  Michigan  Aluminum  Foun- 
dry Co.  y.  Aluminum  Co.  of  America,  190 
Fed.  903,  904. 

FINAL  JUDOXEMT 

See  Final  Decree  or  Judgmenti 

FINAL  JURISDICTION 

The  words  "final  Jurisdiction,"  as  used 
in  Gen.  St  1902,  f  1483,  relating  to  prose- 
cuting attorneys  of  criminal  courts  of  com- 
mon pleas  filing  informations  for  offenses  oc- 
curring within  the  period  within  which  such 
courts  respectively  have  final  Jurisdiction, 
mean  a  jurisdiction  to  try  the  cause  and 
upon  conviction  to  impose  the  full  penalty 
prescribed,  as  distinguished  from  a  jurisdic* 
tion  given  In  respect  to  offenses  the  punish- 
ment whereof  may  be  greater  or  less  than 
that  which  a  Justice  court  can  impose.  State 
v.  Compane^  57  AtL  1^,  76  Conn.  549. 

The  words  "final  Jurisdiction,*'  in  Gen. 
St  1902,  I  1446.  depriving  inferior  courts  of 
final  Jurisdiction  of  offenses  punishable  by 
imprisonment  in  the  state  prison,  refer  to 
the  power  to  sentence  or  acquit,  as  distin- 
guished from  the  power  to  bind  over.  State 
V.  Fox,  T6  Ati.  302,  304,  83  Conn.  286,  10 
Ann.  Cas.  682. 

FINAL  LOCATION  . 

The  charter  of  a  railroad  authorized  it 
to  construct  a  road  from  a  point  at  or  near 
the  southern  boundary  of  a  certain  city 
to  a  certain  other  point,  and  commencing  at 
the  latter  point  the  road  condemned  a  right 
of  way  and  constructed  its  line  to  a  point 
about  three  miles  distant  from  the  municipal 
boundary  in  question,  but  neither  by  the 
adoption  of  a  survey,  by  resolution  of  the 
directors,  nor  by  the  acquiring  of  a  rl^t 
of  way  was  the  remainder  of  the  line  locat- 
ed. Held,  that  the  road  had  not  been  finally 
located,  so  as  to  preclude  the  fixing  of  the 
northern  terminus  at  a  point  beyond  that  to 
which  the  road  had  been  built,  under  Acts 
1887,  p.  112,  c.  39,  authorizing  the  directors 
of  a  railroad  company  to  change  the  termi- 
nus at  any  time  prior  to  "final  location." 
The  "final  location"  is  the  location  upon 
which  the  officers  of  the  road  finally  decide. 


As  soon  as  the  location  is  reached  It  is  final 
and  Irrevocable,  and  all  discretion  thereto- 
fore existing  in  the  railroad  company  as  to 
the  location  of  the  road  is  exhausted.  Mem- 
phis &  St  L.  R.  Co.  ▼.  Union  By.  Co.,  95 
S.  W.  1019,  1025,  116  Tenn.  500. 

Where  a  railroad  company  was  given 
five  years  under  their  charter  to  construct  a 
railroad  by  making  and  filing  their  location 
on  or  before  a  certain  date,  the  "final  lo- 
cation" within  the  meaning  of  the  privilege 
was  the  last  location  which  the  company 
under  the  terms  of  the  charter  coiild  make 
before  the  expiration  of  the  period  covered. 
After  the  company  had  made  a  survey  and 
staked  out  a  tract  across  plaintiff's  land.  It 
purchased  a  strip  of  his  land,  taking  a  deed 
in  which  it  was  described  as  "covered  by 
the  location  of  the  said  railroad  or  that 
may  finally  be  covered  by  such  location." 
The  Legislature  subsequently  granted  the 
company  a  further  time  to  file  their  loca- 
tion, and  they  made  a  diffa%nt  one  across 
the  plalntlff*8  land  and  filed  the  same;  but 
the  court  held  that  the  company  obtained  no 
rights  under  such  new  location  under  the 
deed.    Hall  ▼.  Pickering,  40  Me.  648,  556w 

FINAL  ORDER 

See,  also,  Final  Decision;  Final  Decree 
or  Judgment 

A  "final  order"  la  one  which  disposes'  of 
the  whoie  safo}fect*matter  of  the  action,  gives 
all  the  relief  contemplated,  iirovi«tea.  with 
reasonable  completeness  for  giving  effect  to 
the  sentenoe^  and  leaves  nothing  to  be  done 
in  the  cause  save  to  superintend  ministerially 
the  execution  of  the  order.  White  Oak  Ry. 
Co.  V.  Gordon,  56  S.  £.  837,  838, 61 W .  Va.  519 
(dang  Ludlow  v.  City  of  Norfolk,  12  S.  £. 
612,  87  Va.  319;  Postal  Tel.  Cable  Co.  v.  Nor- 
folk &  W.  R.  Co.,  12  S.  B.  613,  87  Va.  349 ; 
Burch  V.  Hardwicke,  23  Grat  [64  Va.]  51; 
Alexander  v.  Byrd,  8  S.  E,  577,  85  Va.  600 ; 
Pack  V.  Chesapeake  A  O.  Ry.  Co.,  5  W.  Va. 
118 ;  Wheeling  Bridge  &  Terminal  Ry.  Co.  v. 
Wheeling  Steel  &  Iron  Co.,  24  S.  E.  C51, 
41  W.  Va.  747). 

"Final  orders'*  in  iqpeclal  proceedings  are 
in  the  nature  of  Judgments.  Suavely  v.  Bug* 
gy  Co.,  12  Paa  522, 523,  86  Kan.  106. 

"A  'final  order"  either  terminates  the  ac- 
tion itself,  decides  some  matter  litigated  by 
the  parties,  or  operates  to  divest  some  right 
in  such  a  manner  as  to  put  it  out  of  the 
power  of  the  court  making  the  order  after 
the  expiration  of  the  term  to  place  the  par* 
ties  in  their  original  condition."  Thus  an 
order  directing  a  sale  of  mortgaged  proper^ 
ty  in  a  suit  to  foreclose  the  lien,  entered  be- 
fore the  entry  of  a  Judgment  of  foreclosure, 
was  a  "final  order"  and  appealable.  Tipton 
V.  Harris  (Ky.)  87  S.  W.  1074,  1075  (quoting 
Maysvllle  A  L.  R.  Ca  v.  Punnett,  15  B.  Mon. 
[54  Ky.]  47).  But  an  order  refusing  to  trans- 
fer an  action  against  a  foreign  corporatloa 
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and  residents  to  the  federal  conrt,  on  the 
gronnd  that  the  petition  does  not  state  a 
cause  of  action  against  the  ^residents,  is  not 
final  and  appealable,  since  during  the  trial* 
on  it  developing  that  plaintiff  had  no  reason- 
able grounds  on  which  to  base  the  allega- 
tion that  the  residents  were  liable,  the 
court  must  find  for  the  residents,  and  trans- 
fer the  case  to  the  federal  court  Chesa- 
peake &  O.  Ry.  Go.  v.  Helton's  Adm'r,  182  S. 
W.  1024,  1025,  141  Ky.  404. 

An  order  confirming  or  refusing  to  con- 
firm a  foreclosure  sale  is  a  "final  order**  af- 
fecting a  substantial  right  made  on  a  sum- 
mary application  in  an  action  aftor  Judg- 
ment, within  St.  1898,  §  3069,  subd.  2,  and 
is  appealable.  Griswold  v.  Bardon,  180  N. 
W.  952,  958,  146  Wis.  35.  So  is  an  order 
made  after  the  expiration  of  the  statutory 
period  for  serving  a  blU  of  exceptions,  ex- 
tending the  time  for  service.  Sly  v.  Village 
of  Kilbourn  aty,  128  N.  W.  872,  873,  144 
Wis.  203.  But  an  order  setting  aside  a  de- 
fault judgment  in  an  action  on  a  benefit 
certificate  by  the  devisee  of  the  assured,  and 
staying  proceedings  till  distribution  of  the  es- 
tate, is  not  a  "final  order"  aff^tlng  a  substan- 
tial right,  and  is  not  appealable.  Such  or- 
der is  not  final  in  any  such  sense  as  that  it 
concludes  or  ends  the  controversy.  It  leaves 
everything  open  for  future  proceedings  and 
investigation.  Its  effect  upon  the  rights  of 
the  parties  is  a  test  whether  it  is  a  final 
order.  Ledebuhr  v.  Grand  Grove  of  Wiscon- 
sin of  the  Order  of  Druids,  72  N.  W.  884,  885, 
97  Wis.  341. 

In  Rev,  St  1899,  f  4247,  providing  for 
review  of  a  judgment  or  final  order,  and 
section  4249  declaring  tbat  an  order  affecting 
a  substantial  right,  which  in  effect  deter- 
mines the  action  or  prevents  a  judgment,  and 
an  order  affecting  a  substantial  right  in  a 
special  proceeding,  is  a  "final  order"  which 
may  be  reviewed  in  the  Supreme  Court,  the 
term  "special  proceeding"'  as  so  used  is  not 
limited  to  a  proceeding  apart  from  an  action, 
but  includes  a  necessary  proceeding  to  aid 
the  ultimate  relief  sought  in  an  action,  and 
hence  an  order  denying  a  motion  to  dissolve 
a  temporary  injunction  before  judgment  is 
a  final  order,  terminating  a  special  proceed- 
ing, and  reviewable  on  writ  of  error.  Ander- 
son V.  Englehart,  105  P.  .571,  572,  18  Wyo. 
196,  Ann.  Cas.  1912C,  894.  And  an  order 
dismissing  an  appeal  from  justice  court  for 
irregularity  is  also  a  "final  order,"  as  defined 
by  said  section  4247.  Mayott  v.  Knott,  92 
Pac.  240,  241,  16  Wyo.  108. 

An  order  rendered  by  a  justice  of  the 
peace  sustaining  a  motion  to  retax  costs  and 
retaxing  the  same  ip  not  a  final  Judgment 
from  which  an  appeal  may  be  taken  and  a 
trial  de  novo  b«id,  but  it  is  a  "final  order," 
defined  by  the  statute  as  one  affecting  a  sub- 
stantial right  made  in  a  special  proceeding, 
or  .upon  a  summary  application  in  an  action 


after  judgment,  and  it  may  be  reviewed,  on 
petition  in  error.  Maggert  v.  Keele,  95  Pac 
466,  467,  20  Okl,  681. 

An  order  denying  a  petition  to  vacate 
a  judgment  is  a  "final  order,"  within  Bal- 
llnger's  Ann.  Codes  &  St.  i  6500,  subd.  7 
(Pierce's  Code,  f  104Q),  authorizing  appeal 
from  any  final  order  made  after  judgment 
affecting  a  substantial  right,  if  not  a  final 
judgment  within  subdivision  1  of  the  same 
section.  Kath  v.  Histogenetic  Medicine  Co., 
97  Pac.  464,  50  Wash.  454. 

An  order  made  by  a  District  Court  of 
Alaska  setting  aside  a  prior  judgment  of 
such  court  and  granting  a  new  trial  is  not 
appealable  under  Codes  Alaska,  pt.  4,  c.  51,  | 
504,  which  gives  the  right  of  appeal  from 
a  "final  Judgment  or  order,"  but  such  order 
may  be  reviewed  on  appeal  by  the  ^rcuit 
Court  of  Appeals  for  want  of  jurisdiction 
in  the  court  to  make  it.  Nelson  v.  Meehan, 
155  Fed.  1,  3,  83  C.  a  A.  597,  12  L.  R.  A. 
(N.  8.)  374. 

An  order  denying  a  motion  to  strike  from 
a  Judgment  a  provision  directing  that  exe- 
cution issue  against  the  person  of  the  de- 
fendant after  return  of  execution  against 
his  property  unsati^ed  was  a  final  order 
within  the  meaning  of  Carter's  Ann.  Code 
Civ.  Proc.  Alaska,  §  504,  which  permits  a 
writ  of  error  from  the  United  States  Circuit 
Court  of  Appeals,  Ninth  Circuit,  to  review  a 
final  order  of  a  District  Court  of  Alaska. 
Mitch^l  V.  Porter,  194  Fed.  49,  54,  114  C.  C. 

A.  69.     .. 

< 

Code  Civ.  Proc  f  2058,  authorizes  an  ap- 
peal "from  an  order  refusing  to  grant  a  writ 
of  habeas  corpus  ♦  ♦  ♦  or  from  a  final 
order,  made  upon  the  return  of  such  a  writ, 
to  discharge  or  remand  a  prisoner  or  to  dis- 
miss the  proceedings.  •  •  ♦  An  appeal 
does  not  lie  from  an  order  of  the  court  or 
judge  before  which  or  whom  the  writ  Is 
made  returnable  except"  as  thus  prescribed. 
Held,  that  an  order  refusing  to  dismiss  a 
writ  of  habeas  corpus  and  continuing  the 
proceeding  In  force  was  not  a  "final  order," 
and  was  not  appealable.  People  ex  rel.  Dnr- 
yee  v.  Duryee,  81  N.  B.  313,  314,  188  N.  Y. 
440. 

On  motion  to  punish  a  third  party  for 
contempt  for  falling  to  appear  and  submit 
to  an  examination  pursuant  to  an  order 
of  a  Justice,  an  order  requiring  such  party 
to  appear  and  submit  to  an  examination, 
otherwise  the  commitment  to  issue,  was  not 
a  "final  order,"  and  no  appeal  therefrom 
would  lie.  Siegel  v.  Solomon,  92  N.  Y.  Supp. 
238,  239. 

Where  the  surrogate  court  on  petition  of 
attorney  for  contestant  continued  an  adminis- 
trator's accounting  because  he  had  made 
secret  settlements  and  had  procured  the 
withdrawal  of  objections,  and  to  allow  the 
attorney  who  claimed  a  Iten  on  such  account 
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to  establish  his  lien,  the  order  of  the  Ap- 
pellate Division  dismissing  the  attorney's  pe- 
tition and  denying  his  right  to  establish  such 
lien  was  a  "final  order**  in  a  special  proceed- 
ing and  appealable.  In  re  Mtzsimons,  66  N. 
m  554,  556,  174  N.  T.  15. 

Where  an  order  on  the  settlement  of  ac- 
counts of  trustees  provided  that  the  wives 
of  certain  bankrupt  beneficiaries  were  not 
entitled  to  dower,  authorized  commissions 
to  the  trustees,  and,  after  ruling  on  matters 
presented  by  other  parties  in  interest,  reserv- 
ed a  question  for  further  consideration,  and 
required  the  auditor  to  restate  his  account 
so  as  to  conform  to  the  terms  of  the  order, 
it  was  not  a  final  order,  but  was  an  "appeal- 
able order,"  within  Code  Pub.  Gen.  Laws 
1904,  art  5,  §  27,  authorizing  an  appeal  from 
an  order  determining  a  question  of  right  be- 
tween the  parties,  and  directing  an  account 
to  be  stated  on  the  principal  of  such  deter- 
mination ;  and,  no  appeal  having  been  taken 
therefrom,  it  was  reviewable  on  appeal  from 
the  final  order  as  authorized  by  section  28. 
Slingluff  V.  Hubner,  61  Atl.  326,  328,  101  Md. 
652. 

As  an  order,  overruling  objections  to  an 
application  for  the  appointment  of  commis- 
sioners to  determine  the  necessity  of  a  pro- 
posed highway  and  appointing  commission- 
ers, is  not  a  final  order  within  Ck>de  Civ. 
Proc.  S  2550,  defining  a  "final  order"  as  the 
final  determination  of  the  rights  of  the  par- 
ties, on  appeal  resulting  in  afllrmance  with 
costs  of  the  appeal,  the  costs  must  be  award- 
ed in  accordance  with  section  3239,  provid- 
ing for  costs  on  appeal  from  an  interlocu\;ory 
order,  and  not  in  accordance  with  section 
3240,  providing  for  costs  in  a  special  proceed- 
ing, and  the  costs  must  be  limited  to  $10  and 
disbursements,  as  provided  by  section  3251. 
In  re  Van  Dusen,  116  N.  Y.  Supp.  915,  916, 
132  App.  Div.  592. 

Where  the  Appellate  Division,  on  appeal 
from  a  decree  denying  probate,  decided  that 
the  Surrogate's  Coijgrt  erred  in  excluding  cer- 
tain evidence,  and  reversed  and  remanded 
the  case  without  directions,  its  order  was 
not  a  flrilil  order  under  Const,  art.  6,  §  9,  and 
Code  Civ.  Proc.  §  190,  subd.  1,  permitting  ap- 
peals as  matter  of  right  to  the  Court  of  Ap- 
peals from  an  order  finally  determining  a 
special  proceeding,  so  that  that  court  has  no 
Jurisdiction. of  an  appeal  from  the  order.  In 
re  Gibson's  Will,  88  N.  B.  1100,  1102,  195  N. 
Y.  46a 

An  order  by  the  superior  court  of  Cin- 
cinnati that  a  default  judgment  rendered  by 
such  court  at  a  previous  term  be  suspended 
and  execution  thereon  stayed  until  the  case 
should  be  tried  on  Its  merits,  and  granting 
leave  to  defendant  to  answer,  is  an  order 
aifectlng  a  substantial  right  in  a  summary 
application  after  Judgment,  and  Is  a  final 
order  within  Rev.  St.  §  6707,  providing  that 
an  order  affecting  a  substantial  right,  made 


upon  a  summary  application  in  an  action 
after  Judgment,  is  a  "final  order,"  from  which 
error  may  be  prosecuted.  Van  Ingen  v.  Ber- 
ger,  92  N.  E.  433,  434,  82  Ohio  St  255,  19 
Ann.  Cas.  799. 

An  order  of  dismissal  for  want  of  pros- 
ecution and  awarding  costs  is  a  final  order 
within  Rev.  St.  |  6707,  reviewable  on  error 
to  the  common  pleas  in  the  circuit  court. 
Lowellville  Coal  Mining  Co.  v.  Zappio,  89  N. 
B.  97,  100,  80  Ohio  St  458. 

An  order  dismissing,  for  want  of  sufiS- 
dent  evidence,  without  prejudice  to  a  re- 
newal thereof  on  further  evidence,  an  appli- 
cation on  affidavits  to  set  aside  a  decree  of 
divorce,  claimed,  as  attempted  to  be  shown 
in  the  afiSdavlts  to  have  been  procured  by 
fraud  and  duress  of  plaintiff's  husband,  is 
"final"  and  appealable,  at  least  in  the  ab- 
sence of  a  showing  that  the  provision  for 
leave  to  renew  was  inserted  by  request  of 
and  for  the  benefit  of  plaintiff.  Lake  v. 
Lake,  108  N.  Y.  Supp.  964,  965,  124  App.  Div. 
89. 

An  order  sustaining  a  demurrer  to  a  pe- 
tition for  certiorari,  unaccompanied  by  any 
application  for  leave  to  amend,  or  final  order 
denying  the  petition,  or  any  final  Judgment, 
does  not  determine  the  case,  and,  under  Civ. 
Code  1901,  pars.  441,  1214,  1493,  permitting 
appeals  from  final  Judgments,  no  appeal  lies 
from  the  order.  Alton  y.  Board  of  Medical 
Bxaminers,  108  Pac  221,  222,  13  Arts.  74. 

The  order  appointing  commissioners  on 
drainage  proceedings  is  not  a  "final  order 
affecting  substantial  rlgllts,"  from  which  an 
appeal  will  lie.  In  re  Horicon  Drainage 
Dist.,  108  N.  W.  198,  201,  129  Wis.  42. 

"A  final  order  In  a  special  proceeding" 
to  be  appealable  is  one  which  determines 
and  disposes  finally  of  the  proceeding,  one 
which  so  long  as  it  stands  precludes  any 
further  steps  therein.  It  bears  the  same 
relation  to  the  proceeding  in  which  it  is  en- 
tered as  the  final  judgment  bears  to  an  ac- 
tion. Kingston  v.  Kingston,  102  N.  W.  577, 
578,  124  Wis.  263. 

An  order,  in  a  proceeding  to  establish 
a  drainage  district,  confirming  the  commis- 
sioners' report  and  finding  the  district  duly 
established,  is  not  a  "final  order"  from  which 
an  appeal  will  lie;  but  the  order  which  ter- 
minates the  proceeding  and  constitutes  a 
basis  for  review  is  the  order  of  confirmation 
of  the  assessment  rolL  Damon  v.  Barker,  88 
N.  B.  278,  279,  239  111.  637. 

An  order  made,  vacating  a  Judgment  for 
the  purpose  of  permitting  a  party  against 
whom  said  Judgment  is  rendered  to  prose- 
cute or  defend,  is  interlocutory,  and  not  a 
"final  order,"  from  which  an  appeal  will  lie 
to  the  Supreme  Court  Maddle  ▼.  Beavers* 
104  Pac.  909,  24  Okl.  703. 

"The  action  of  a  taxing  board  Is,  in  Its 
nature,  a  'final  order'  which  cannot  be  atr 
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tached  collaterally,  and  can  only  be  reviewed 
on  error  or  appeal."  State  ex  rel.  Union  Pac. 
R.  Co.  y.  State  Board  of  Eqnalization  and 
Assessment,  115  N.  W.  789,  791,  81  Neb.  139. 

A  ruling  of  the  district  court  that  a  claim 
against  an  estate  was  equitable  and  not  tri- 
able as  a  legal  action,  and  that  both  the 
county  and  the  district  court  wei^e  without 
Jurisdiction  to  hear  and  determine  the  con- 
troversy as  a  law  action  or  special  statutory 
proceeding,  was  not  a  "final  order'*  disposing 
of  the  merits  of  the  controversy,  and  from 
which  error  could  be  prosecuted.  Huffman 
V.  Rhodes.  100  N.  W.  159,  160,  72  Neb.  57. 

An  order  of  the  district  court  overruling 
a  motion  to  dismiss  an  appeal  to  that  court 
from  a  Judgment  of  a  Justice  of  the  peace  is 
not  a  '^flnal  order"  so  as  to  be  appealable. 
Raymond  v.  Raymond,  79  Pac.  1056,  1067,  32 
Mont  170. 

An  order  striking  the  complaint  from 
the  files,  on  the  ground  that  it  contains  sev- 
eral causes  of  action  not  separately  stated, 
is  not  final,  as  plaintiff  may  file  an  amend- 
ed complaint,  and  therefore  is  not  appeal- 
able Vaktaren  Pub.  Ck).  v.  Pacific  Tribune 
Pub.  Co.,  83  Pac.  426,  41  Wash.  355. 

An  order  refusing  to  require  a  nonresi- 
dent plaintiff  to  give  security  for  costs  is  not 
a  '*flnal  order"  within  the  statute  authoriz- 
ing appeals  from  "final  orders."  Boggs  v. 
Inter-American  Mining  &  Smelting  Co.,  66 
Atl.  259,  262,  106  Md.  371. 

Complainant,  having  obtained  an  injunc- 
tion against  the  maintenance  of  certain  suits 
in  a  state  court  affecting  its  water  rights, 
and  right  to  cut  off  service  in  order  to  co- 
erce payment  of  back  debts,  filed  a  bill,  the 
object  of  which  was  to  have  defendants  made 
parties  to  the  original  bills,  and  to  obtain 
against  them  a  perpetual  injunction  restrain- 
ing further  prosecution  of  certain  suits  which 
defendants  had  brought  in  a  state  court  for 
the  same  purpose.  Held,  that  an  order  mod- 
ifying a  temporary  restraining  order  against 
defendants,  so  as  to  permit  them  to  prose- 
cute their  suits  in  the  state  court  with  ref- 
erence to  questions  not  determined  in  the 
prior  proceedings,  but  not  determining  the 
cause  on  the  merits  nor  ordering  that  the 
bill  or  motion  be  dismissed,  was  not  a  "final 
order"  from  which  an  appeal  could  be  taken. 
Vlcksburg  Waterworks  Co.  v.  City  of  Vicks- 
burg,  153  Fed.  116,  120,  82  C.  C.  A.  250. 

An  order  of  the  city  court  of  Salt  Lake 
City,  after  final  Judgment  In  the  original  ac- 
tion, setting  aside  and  releasing  a  garnish- 
ment, was  "final"  and  appealable  within  the 
statute  providing  for  an  appeal  in  garnish- 
ment proceedings.  Hewlett  Bros.  v.  Mallett, 
117  Pac.  68,  70,  39  Utah,  357. 

Defendant  telephone  company  having 
been  temporarily  enjoined  from  severing  its 
connection  with  plaintiff  telephone  company, 


and  from  Interfering  in  any  way  with  the 
service  between  plalntifTs  exchange  and  its 
own  exchanges,  upon  its  attempt  to  end  an 
agreement  for  interchange  of  business  with 
plaintiff,  and  establish  such  relations  with 
another  company,  the  cut  lines  were  restor- 
ed, but  thereafter,  while  the  patrons  of  plain- 
tiff were  given  connection  with  subscribers 
of  defendant,  yet  defendant  gave  such  other 
company  exclusive  connection  for  all  busi- 
ness originating  on  Its  lines  refusing  to  send 
messages  over  plaintifTs  lines.  Defendant 
was  thereupon  adjudged  to  have  violated 
the  injunction,  and  ordered  to  restore  the 
service  existing  before  the  wires  were  sev- 
ered, giving  the  subscribers  of  each  of  the 
exchanges  connections  both  ways.  Held, 
that  the  order  was  not  a  "final  order,"  and 
was  not  appealable.  Rural  Home  Telephone 
Co.  V.  Kentucky  &  I.  Tel^hone  &  Telegraph 
Co.  (Ky.)  100  S.  W.  847,  848. 

The  action  of  a  court  in  granting  or 
denying  a  motion  for  a  new  trial  is  not  a 
''final  order'*  from  which  an  appeal  lies. 
First  Nat  Bank  v.  McCullough,  93  Pac.  366, 
369,  50  Or.  508,  17  L.  R.  A.  (N.  S.)  1105,  126 
Am.  St  Rep.  758. 

Where  a  motion  by  defendant  to  strike 
certain  portions  of  plaintiff's  petition  is  sus- 
tained, the  order  is  not  a  final  or  appealable 
one,  authorizing  an  appeal  from  such  action. 
Grunawalt  v.  Grunawalt,  104  Pac.  905,  906, 
24  Okl«  756. 

An  order  vacating  an  order  appointing  a 
trustee  under  a  will,  on  the  ground  that  the 
Special  Term  was  without  Jurisdiction  to 
make  the  appointment,  is  a  "final  order"  In 
a  special  proceeding,  and  is  appealable  to  the 
Court  of  Appeals.  In  re  Earnshaw,  89  N.  E. 
825,  826,  196  N.  T.  330. 

An  order  directing  the  parties  to  a  di- 
vorce suit  to  convey  real  property  to  a  trus- 
tee for  the  benefit  of  their  minor  children 
was  a  final  order,  affecting  a  substantial 
right  from  which  they  could  appeal.  Lowe 
V.  Lowe,  101  Pac.  704,  705,  53  Wash.  50. 

An  order  of  the  court  on  appeal  from 
the  assessment  of  damages  in  a  ditch  pro- 
ceeding, under  Gen.  Laws  1905,  p.  303,  c.  230, 
assessing  appellant's  damages  and  directing 
Judgment  to  be  entered,  is  not  a  final  order 
and  appealable  within  the  terms  of  that  stat- 
ute. Prahl  V.  Brown  County,  116  N.  W.  483, 
104  Minn.  227 ;  Adams  ▼.  Same,  116  N.  W. 
484,  104  Minn.  627. 

Where  the  result  of  an  election  showed 
an  apparent  majority  of  two  In  favor  of  pro- 
hibition, but  the  result  as  certified  by  the 
board  of  canvassers  was  set  aside  by  the 
contest  board,  which  declared  that  it  was 
unable  to  find  from  the  evidence  that  a  ma- 
jority of  the  legal  votes  were  cast  either 
way,  and  therefore  adjudged  that  the  return 
of  the  board  of  canvassers  be  set  aside,  can- 
celed, and  held  for  naught,  and  further  or- 
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dered  and  adjudged  that  there  was  no  elec- 
tion and  that  neither  party  was  entitled  to 
have  any  fact  certified  concerning  the  elec- 
tion, the  decision  was  a  "final  order  or  judg- 
ment," so  that  an  appeal  would  lie  from  it  to 
the  Circuit  Court  under  Ky.  St  1903,  §  2567. 
Erwin  v.  Benton,  87  S.  W.  291,  292,  120  Ky. 
536,  9  Ann.  Ca&  264. 

Fllf All  PARTICIPATION 

In  Laws  of  Muskogee  Nation  1880,  p.  60, 
i  1,  providing  that  all  noncitizens,  being  mar- 
ried to  citizens  of  this  nation,  shall  enjoy  all 
the  privileges  enjoyed  by  other  citizens,  ex- 
cept participation  in  annuities  and  *'final  par- 
ticipation" in  the  lands,  it  was  not  intended 
to  exclude  such  a  person  from  taking  a  child's 
part  in  the  allotment  of  a  deceased  vidfe,  but 
was  intended  to  exclude  him  from  the  right 
to  receive  an  allotment  for  himself.  Sanders 
V.  Sanders,  117  Pac.  338,  342,  28  Okl.  59. 

FINAL  PASSAOS 

The  "final  passage  of  a  bill"  Is,  within 
the  meaning  of  the  constitutional  provision 
providing  that  the  yote  must  be  taken  by 
yeas  and  nays,  the  vote  on  which  each  house 
adopts  the  bill  after  it  has  passed  its  first 
and  second  readings  and  after  It  has  been 
read  again  for  the  purpose  of  being  put  upon 
its  passage.  Johnson  v.  City  of  Qreat  Falls, 
99  i?ac  1069,  1060,  38  Mont  369, 16  Ann.  Cas. 
974. 

Los  Angeles  City  Charter,  §  39,  provides 
that  all  ordinances  finally  adopted  shall  be 
published,  and  until  such  publication  no  ordi- 
nance shall  be  valid,  but  does  not  provide 
when  it  shaU  be  published ;  and  section  198b 
provides  that  no  ordinance  shall  go  into  ef- 
fect before  30  days  from  the  time  of  its  final 
passage  and  its  approval  by  the  mayor,  and 
if  during  said  30  days  a  petition,  signed  by  a 
certain  number  of  electors,  protesting  against 
its  passage,  be  presented  to  the  council,  the 
ordinance  shall.be  suspended,  and  the  council 
shall  reconsider  it,  and,  if  it  be  not  repealed, 
shall  submit  it  to  a  vote  of  the  electors. 
Held,  that  the  30-day  period  for  filing  the  ref- 
erendum petition  commenced  to  run  from  the 
final  passage  of  the  ordinance  by  approval 
by  the  mayor,  or  its  passage  over  his  veto, 
and  not  from  the  date  of  its  publication ;  the 
term  "final  passage"  merely  meaning  favor- 
able action  on  the  ordinance  by  the  council. 
Solomon  y.  Alexander,  118  Pac.  217,  219,  161 
Gal.  810. 

FINAIi  FORT  OF  DISCHARGE 

Under  shipping  articles  signed  in  New 
Xork  for  service  on  the  vessel  during  a  voy- 
age to  Port  Arthur,  Tex.,  "and  back  to  final 
port  of  discharge,  •  •  ♦  with  liberty  to 
call  at  intermediate  ports,"  where  she  loaded 
a  cargo  of  oil  at  Port  Arthur,  in  part  for 
Philadelphia  and  in  part  for  New  York,  tlie 
latter,  as  the  port  where  she  was  completely 
discharged  of  her  cargc^  was  the  "final  port 


of  discharge,'*  and  the  action  of  the  seamen 
in  leaving  the  vessel  at  Philadelphia  after  her 
partial  discharge  there,  was  in  violation  of 
the  contract,  and  amounted  to  desertion, 
which  forfeited  their  right  to  wages.  The 
Larimer,  174  Fed.  429,  430. 

FIHAL  PROCEEDnrG      . 

Where  a  judgment  is  recovered  against 
executors  in  their  representative  capacity  in 
the  Supreme  Court,  an  application  to  the  sur- 
rogate to  Issue  an  execution  on  such  judg- 
ment is  a  "final  proceeding"  de  novo  in  the 
Surrogate's  court,  within  Code  Civ.  Proc  |§ 
1825,  1826,  to  be  commenced  by  the  filing  of 
a  verified  petition  and  an  issue  of  citation,  or 
an  order  to  show  cause,  unless  the  issue  and 
service  of  such  citation  or  order  is  waived 
by  the  parties  afl!ected;  service  being  had 
personally  on  each  of  the  executors,  in  the 
absence  of  a  showing  that  such  service  can- 
not be  had  with  due  diligence,  In  which  case 
notice  must  be  given  in  such  manner  as  the 
surrogate  directs.  McGinn  t.  Li^thouse, 
137  N.  Y.  Supp.  110,  111,  112. 

FINAL  8ETTL£MElfT 

Where,  in  proceedings  to  surcharge  the 
final  settlement  of  a  guardian  with  a  larger 
charge  on  the  item  of  the  balance  of  the  last 
annual  settlement,  the  record  did  not  show 
that  any  item  of  property  of  the  ward  had 
been  omitted  from  the  settlement*  or  that 
any  credit  was  allowed  except  on  items  of 
credit  specifically  set  out  in  the  settlement, 
and  the  order  of  the  probate  court  confirming 
the  annual  settlement  became  final  for  want 
of  timely  appeal,  it  was  proper  to  refuse  to 
surcharge  the  final  settlement ;  the  confirma- 
tion of  the  annual  settlement  being  conclusive 
except  against  direct  attack.  France  v. 
Shockey,  121  S.  W.  1056,  1057,  92  Ark,  41. 

Mills'  Ann.  St  f  4728,  provides  that  a 
guardian  may  resign  in  writing  to  the  county 
court  having-  settlement  of  his  accounts,  and, 
when  such  resignation  is  accepted,  he  shall  be 
discharged,  but  shall  not  be  exonerated  from 
liability  previous  thereto,  and  that  no  resigna- 
tion shall  be  accepted  until  the  guardian  has 
given  notice  of  his  intention,  as  in  cases  of 
final  settlement,  and  shall  have  -  ide  a  com- 
plete settlement  of  all  matters  up  to  the  time 
of  his  resignation,  and  shall  have  delivered 
into  court  all  evidences  of  title  to  property, 
papers,  moneys,  and  choses  in  action  In  his 
hands.  Held,  that  "final  settlement"  or  "final 
accounting"  implies  an  accounting  or  settle- 
ment after  the  severance  of  the  relation  be- 
tween guardian  and  ward,  including  a  set* 
tlcment  when  the  relation  is  severed  by  resig- 
nation, so  that  a  settlement  by  a  resigning 
guardian  under  such  section,  as  well  as  a 
final  settlement,  as  authorized  by  sections 
2084  and  2093,  •  when  regulariy  made,  is  a 
judgment  conclusive  between  the  ward  and 
the  guardian  and  her  sureties,  unless  im- 
peached in  the  court  in  which  it  was  rendered 
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for  fraud,  or  such  other  defects  ^m  would 
inralidate  judgments  generally.  American 
Bonding  Co.  of  Baltimore  v.  People,  1<H  Pac 
81, 83,  46  Colo.  394. 

In  admiiLlstration  of  estates 

"Final  settlement"  of  an  estate  by  an  ad- 
ministrator comprehends  a  payment  of  the 
balance  so  as  to  leave  nothing  to  be  done  to 
complete  the  trust  Mefford  v.  Lamkin,  76  N. 
E.  1024,  1025,  38  Ind.  App.  33  (dving  Dufour 
V.  Dufour,  28  Ind.  421). 

FIN  All  SUBMUSIOir 

The  term  ''final  submission  of  the  case  to 
the  jury"  contemplated  by  Code  Civ.  Proc.  | 
430,  providing  that  an  action  may  be  dis- 
missed witliout  prejudice  to  a  future  action, 
first,  by  the  plaintiff  before,  the  "final  sub- 
mission of  the  case  to  the  jury"  or  to  the 
court  where  the  trial  is  by  the  court,  is  the 
submission  of  an  issue  of  fact  on  which  the 
Jury  is  at  liberty  to  decide  in  favor  of  either 
party.  Where  a  case  has  been  submitted 
upon  a  demurrer  to  the  evidence,  plaintiff's 
absolute  right  to  dismiss  without  prejudice 
is  lost  The  district  court  may,  in  the  Just 
exercise  of  discretionary  power,  permit  plain- 
tiff to  dismiss  his  case  after  it  has  been  final- 
ly submitted  to  the  court  or  Jury.  But  where 
the  discretionary  power  of  the  court  is  not 
invoked,  and  tlie  application  to  dismiss  after 
final  submission  is  made  and  allowed  as  a 
demandable  right,  the  order  of  dismissal  will 
not  be  upheld  unless  a  denial  of  the  applica- 
tion would  amount  to  an  abuse  of  discretion. 
Bee  Bldg.  Co.  v.  Dalton,  83  N.  W.  030,  881,  66 
Keb.  38,  4  Ann.  Cad.  508. 

Where  the  evidence  is  closed,  the  jury 
has  returned  their  findings,  and  the  case  is 
ready  for  judgment,  there  is  a  **final  submis- 
sion" within  the  meaning  of  Gen.  St  1888, 
par.  4483,  providing  that  an  acti<Hi  may  be 
dismissed  without  prejudice  to  a  future  ac- 
tion: First,  by  the  plaintiff,  before  the  ''final 
submission"  of  the  case  to  the  Jury,  or  to  the 
court,  where  the  trial  is  by  the  court.  Dick- 
erman  v.  Crane,  57  Pac.  305, 306, 8  Kan.  App. 
795. 

• 

Rev.  Codes,  |  6714,  subd.  6,  provides  that 
an  action  may  be  dismissed  or  a  nonsuit  en- 
tered by  the  court  when,  after  verdict  or 
final  submission,  the  party  entitled  to  Judg- 
m«it  neglects  to  demand  and  have  the  same 
entered  for  more  than  six  months.  Held,  that 
"final  submission,**  as  so  used,  meant  a  sub- 
mission equivalent  to  the  return  of  a  verdict; 
and  hence  where  relator  was  served  with 
summons  on  February  20,  1894,  but  no  entry 
of  his  default  was  made  by  the  cleric  until 
July  5,  1912,  and  on  the  same  day  Judgment 
was  entered  on  the  defe^ult  after  hearing, 
there  was  no  final  submission  until  the  entry 
of  the  default ;  and  hence  the  action  was  not 
subject  to  dismissal  under  such  section. 
State  ex  rel.  Kohl  v.  District  Court,  128  Pac. 
582,  583,  46  Mont  348. 
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Where  plaintiff  has  rested  and  defend- 
ants have  moved  for  directed  verdict  for  fail- 
ure of  plaintiff  to  make  a  case,  and  the  mo- 
tion has  been  submitted  and  the  conclusion 
of  the  court  announced,  there  is  a  * 'final  sub- 
mission** under  Kev.  St  §  5314,  and  plaintiff 
cannot  dismiss  without  prejudice  to  a  future 
action;  Turner  v.  Pope  Motor  Car  Co.,  86  N. 
B.  651,  655,  79  Ohio  St  153 ;  Turner  v.  Pope 
Motor  Car  Co.,  29  Ohio  Cir.  Ct  R.  181, 184. 

Within  Code,  §  3764,  authorizing  a  dis- 
missal by  plaintiff  before  '^final  submission*' 
of  the  case  to  the  Jury,  until  the  Jury  pro- 
ceeds or  has  been  directed  to  proceed  with 
the  consideration  of  the  case  after  the  read- 
ing of  the  instructions,  the  cause  is  not  "final- 
ly submitted'*  to  the  Jury,  nor  to  the  court 
trying  the  case  without  a  Jury,  untJl  the  cause 
Is  being  considered  or  has  been  taken  under 
advisement  by  the  court  Inman  Mfg.  Co.  v. 
American  Cereal  Co.,  136  N.  W.  932,  933,  155 
Iowa,  651.  But  where  on  motion  at  the  close 
of  plaintifiTs  evidence  the  Judge  directed  a 
verdict  for  defendant  and  one  of  the  Jurors 
designated  as  foreman  was  in  the  act  of  sign- 
ing a  verdict  by  direction  of  the  court,  the 
case  had  been  finally  submitted,  and  an  an- 
nouncement of  dismissal  then  made  came  too 
late.  Duffy  v.  Glucose  Sugar  Refining  Co., 
141  Fed.  206,  207. 

Within  the  statute  requiring  the  Jurors 
to  be  kept  together  after  the  case  is  "finally 
submitted,"  a  cause  is  finally  submitted  at 
such  time  as  the  court  directs  the  Jury 
to  enter  upon  its  deliberations,  and  not  neces- 
sarily at  the  conclusion  of  the  charge.  Thus 
where,  at  the  conclusion  of  the  reading  of  the 
court's  charge,  the  Jurors  are  permitted  to 
separate  for  the  purpose  of  the  noon  meal, 
being  Instructed  that  the  cause  has  not  then 
been  finally  submitted  to  them,  and  directed 
to  return  at  1  p.  m.  and  retire  to  the  Jury 
room  for  deliberation,  and  being  carefully 
admonished  as  to  their  conduct  and  upon 
their  return  at  the  hour  named  the  indict- 
ment the  court's  written  charge,  and  the 
blank  verdicts  are  for  the*  first  time  delivered 
to  them,  and  they  then  retire  to  deliberate 
upon  their  verdict  the  cause  will  be  held  to 
have  been  finally  submitted  at  the  hour  of  re- 
assembling and  not  at  the  time  of  such  sepa- 
ration, and,  in  the  absence  of  a  showing  that 
such  separation  has  worked  prejudice  to  the 
defendant,  the  fact  of  separation  will  not 
be  ground  for  a  new  triaL  State  v.  Ferrell, 
69  N.  E.  995,  996,  69  Ohio  St  521. 

Code  Civ.  Proc.  1895,  $  1004,  subd.  6,  pro- 
vides that  an  action  may  be  dismissed  by 
the  court,  when  after  verdict  or  final  submis- 
sion' the  party  entitled  to  Judgment  neglects 
to  demand,  and  have  it  entered  for  more  than 
six  months.  Held  that,  under  the  rule  of 
noscitur  a  sociis,  the  words  "final  submission" 
mean  a  submission  which  is  the  equivalent 
of  the  return  of  a  verdict,  and  refer  to  -that 
state  of  the  case  when  a  judgment  may  right* 
fully  be  demanded  as  of  course.    State  es 
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rel.  Stiefel  v.  District  Court  of  Ninth  Judi- 
cial Dist,  96  Pac.  337,  338,  37  Mont  29a 

FINAIi  TERHnf  ATION 

Under  a  stipulation  that  one  suit  should 
abide  the  result  of  another,  and  that  the  final 
termination  of  one  should  be  (he  final  termina- 
tion of  the  other,  there  was  no  error  in  hold- 
ing after  a  final  judgment  in  the  first  case 
finding  in  favor  of  the  plaintiff  for  the  total 
amount  of  the  insurance  policy  involved  (al- 
lowing a  small  admitted  credit  for  a  pre- 
mium returned)  upon  the  trial  of  the  suit  on 
the  policy  involved  in  the  second  case  (which 
was  in  all  respects  like  the  other  policy  save 
as  to  its  amount),  that  a  verdict  and  Judg- 
ment should  be  entered  for  the  full  amount 
thereof,  less  the  small  deduction  admitted  to 
be  proper  bn  account  of  a  return  premium. 
Commercial  Union  Assur.  Co.  of  London  v. 
Chattahoochee  Lumber  Co.,  60  S.  E.  554,  555, 
130  Ga.  191. 


The  word  "finally"  is  defined  to  mean: 
"At  the  end  or  conclusion;  ultimately;  last- 
ly." Bear  v.  Reese,  89  N.  B.  522,  523,  44  Ind. 
App.  465. 

"l^lnal"  and  "finally"  pertain  to  the  con- 
clusion and  the  end.  "Finality"  is  as  clear  in 
meaning  as  "final."  Both  are  derived  from 
"finis,"  denoting  the  end;  '^precluding  further 
controversy  on  the  question  passed  upon,  as 
the  statute  declaring  that  the  decision  of  a 
specified  court  shall  be  final  in  that  court" 
(Cent  Diet).  Also  as  indicating  the  end  with 
respect  to  the  suit  (Bouvier;  Black.).  In 
relation  to  the  writ  of  prohibition,  and  as 
used  in  Code  Prac.  La.  art  851,  providing 
that  "after  the  return  of  the  Judge  ordered  to 
make  a  return  has  answered, i  the  superior 
court  issuing  the  order  shall  pronounce  'final- 
ly and  summarily'  on  the  right  of  Jurisdic- 
tion," the  order  of  the  court  Is  final.  State 
ex  rel.  Le  Blanc  v.  Twenty-First  Judicial 
District  Democratic  Committee,  47  South. 
405,  407,  122  La.  83. 

FINANCE 

The  word  "finance"  In  an  agreement  by 
which  one  was  to  "finance"  a  corporation, 
meant  that  he  was  to  loan  to  the  corporation 
the  money  on  which  it  was  to  do  business  and 
to  take  therefor  the  note  of  the  corporation. 
Hobgood  V.  Ehlen,  53  S.  E.  857,  859,  141  N.  C. 
344. 

FINANCIAL 

See  NonflnandaL 

FINANCIAI.  ARRANGEMENT 

A  person  contracting  to  procure  a  pur- 
chaser of  the  corporate  stock  of  two  corpora- 
tions or  sutticlent  capital  to  develop  their 
properties  for  a  commission  when  the  sale 
la  made,   or  any   financial  arrangement  is 


concluded  with  parties  introduced  by  such 
person,  and,  when  the  consideration  for  the 
stock  or  funds  to  develop  the  properties  is 
received,  is  entitled  to  commissions  only  when 
he  procures  a  purchaser  of  the  stock  or  funds 
to  develop  the  properties;  the  words  "any 
financial  arrangement"  being  construed  with 
reference  to  the  kind  of  financial  arrangement 
which  such  x)erson  was  employed  to  negotiate. 
Farjeon  v.  Indian  Territory  Illuminating  Oil 
Co.  et  al.,  130  N.  X.  Supp.  532,  534,  146  App. 
Div.  23. 

FIKANCIAI.  GOBBJBSPOimSNT 

As  managing  agent,  see  Managing  Agent 

FIHANCIAIi  OFFICER 

Where  a  municipality  constructing  a  pub- 
lic building  was  a  school  district,  and  the 
board  having  charge  of  the  work  was  the 
board  of  education,  the  "financial  officer" 
within  the  meaning  of  a  mechanic's  lien  law 
requiring  notice  of  a  dalm  to  be  filed  with 
the  "financial  ottlcer  of  the  municipality,"  in- 
cluded both  the  district  clerk,  who  waa  re- 
quired to  pay  out,  by  orders  drawn  on  the 
custodian  of  the  school  moneys,  all  school 
funds  of  the  district,  and  the  custodian,  who 
Is  the  ottlcer  intrusted  with  the  finances  of 
the  district,  and  who  receives  and  pays  out 
its  moneys.  Hazard  v.  Board  of  Education 
of  School  Dist  of  Borough  of  Swedesboro  (K. 
J.)  75  AU.  237,  239. 

Fllf  AKCIAIi  STAKDDrO  OR  CREDIT 

As  property,  see  Property. 

fihanoiai.lt  solvekt 

Where  testator  directed  a  trust  fund  to 
be  paid  over  to  the  beneficiary  whenever  he 
became  '^financially  solvent"  and  able  to  pay 
all  his  just  debts  from  otiier  resources  than 
the  principal  of  the  trust  fund,  the  benefida- 
17,  who  was  discharged  from  all  debts  in 
bankruptcy  after  testator's  death,  was  en- 
titled to  receive  the  fund.  In  re  Farmers' 
Loan  &  Trust  Co.,  121  N*  Y.  Supp.  1099,  1100, 
65  Misc.  Rep.  418. 

FIND— FOUND 

See  If  You  Find. 
See,  also,  Found. 

The  words  *'to  the  satisfaction  of  the 
Jury,"  used  in  an  instruction  authorizing  a 
verdict  on  proof  to  the^  satisfaction  of  the 
Jury,  etc.,  are  equivalent  to  "find"  or  believe. 
Terre  Haute  Traction  &  Light  Co.  v.  Payne, 
89  N.  E.  413,  417,  45  Ind.  App.  132  (citing 
Callan  v.  Hanson,  53  N.  W.  282,  86  Iowa,  420 ; 
Sams  Automatic  Oar  Coupler  Co.  v.  League, 
54  Pac.  642,  25  Colo.  129 ;  Kenyon  v.  City  of 
Mondovt  73  N.  W.  314,  98  Wis.  50;  Torrey 
V.  Burney,  21  South.  348, 113  Ala.  496). 

Chinese  persons  were  not  "found  unlaw- 
fully in  the  United  States,"  so  as  to  entitle 
them  to  a  hearing  as  to  their  right  to  remain, 
where,  when  they  crossed  the  border  into  the 
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United  States  at  a  point  remote  from  the  des- 
ignated port  of  entry,  they  were  within  sight 
of  inspectors,  who,  intending  to  prevent  their 
unlawful  entry,  followed  them  closely  until 
they  had  proceeded  ahont  one-fonrth  of  a 
mile  across  the  border,  and  until  it  was  ap- 
parent that  they  intended  to  enter  unlawful- 
ly, and,  taking  them  Into  custody,  conducted 
them  immediately  to  the  nearest  port  of  en- 
try for  inyestigation  of  their  right  to  enter; 
the  term,  "found  unlawfully  in  the  United 
States"  referring  to  those  Chinese  persons 
who  have  entered,  gone  at  large,  and  mixed 
with  and  become  a  part  of  the  population. 
Hence  such  persons  having  been  given  oppor- 
tunity to  show  their  right  to  enter,  and  hav- 
ing remained  mute,  the  inspector  in  charge 
had  Jurisdiction  to  exclude  them.  £}x  parte 
Chow  Chok,  161  Fed.  627,  632. 

A  sheriff's  return  of  service  of  notice  of 
•  forfeiture  of  school  land  contracts,  which 
states  that  "he  found  no  one  in  possession" 
of  the  land,  is  not  a  finding  or  return  that 
no  one  was  in  possession.  True  v.  Brandt, 
83  Pac.  826,  827.  72  Kan.  502. 

In  Rer.  St  f  4965,  prescribing  a  penalty 
for  each  copy  of  a  copyright  publication 
found  in  the  possessioii  of  defendent,  'found" 
means  that  there  must  be  a  time  before  the 
cause  of  action  accrues  at  which  they  are 
found  in  the  possession  of  defendant.  Stern 
V.  Jerome  H.  Bemlek  &,  Co.,  164  Fed.  781,  782 
(quoting  and  adopting  definition  In  Thornton 
V.  Schreiber,  8  Sup.  Ct  618,  622,  124  U.  S. 
613,  621,  81  U  Ed.  577). 

As  used  in  Rev.  St  |  4965,  prescribing  a 
forfeiture  and  penalty  against  an  Infringer 
for  every  Infringing  copy  of  a  copyrighted 
painting,  etc.,  "found  in  his  possession,'*  the 
word  '*found"  means  that  there  must  be  a 
time  before  the  cause  of  action  accrues  at 
which  they  are  found  in  the  possession  of  the 
defendant,  that  is,  before  a  penalty  can  be 
recovered,  they  must  be  actually  found  in 
possession  of  defendant,  and  "found  in  his 
possession"  refers  to  a  finding  for  the  pur- 
poses of  forfeiture  and  condemnation  In  an 
action  brought  both  to  procure  condemnation 
and  a  penalty  and  does  not  refer  to  a  finding 
in  a  prior  action  declaring  a  forfeiture. 
Werckmelster  v.  American  Tobacco  Co.,  28 
Sup.  Ct  124,  126,  207  U.  S.  375,  52  L.  Ed. 
254  (citing  Thornton  v.  Schreiber,  8  Sup.  Ct 
618,  124  U.  S.  612,  31  L.  Ed.  577 ;  Bolles  r. 
Outing  Co.,  77  Fed.  966,  23  C.  0.  A.  594). 

Code,  S  2427,  provides  that  "the  finding 
of  intoxicating  liquors  In  the  -possession  of 
one  not  legally  authorized  to  sell  or  use  the 
same,"  except  in  a  private  dwelling  house 
not  used  in  connection  with  a  place  of  public 
resort,  or  *'the  finding"  of  the  same  in  unusu- 
al quantities  in  a  private  dwelling*  shall  be 
presumptive  evidence  that  such  liquors  are 
kept  for  Illegal  sale.  Held,  that  it  was  not 
error  to  instruct  that  the  presumption-  ap- 
plied if  liquor  was  **found  -Or  seen"  or  '^  in 


any  building  which  is  a  place  of  public  re- 
sort;" it  not  being  necessary  that  It  be 
"found"  by  an  officer  under  a  search  warrant 
to  make  the  presumption  apply.  State  v. 
Wilson,  132  N.  W.  820,  152  Iowa,  529. 

In  a  prosecution  for  larceny,  an  instruc- 
tion as  to  defendant  being  found  In  the  recent 
possession  of  stolen  property  is  applicable, 
though  the  property  Is  not  found  in  defend- 
ant's possession,  but  in  the  possession  of  one 
to  whom  he  had  sold  It,  since  the  word 
"found,"  as  used  in  such  instructions,  simply 
means  "discovered,"  "traced  to,"  or  shown 
to  have  been  in  defendant's  possession.  State 
V.  Mlnnlck,  102  Pac.  605.  607,  54  Or.  86. 

Indiotment 

An  indictment  is  **f ound"  when  12  grand 
jurors  competent  to  vote  upon  such  finding 
shall  concur  in  finding  such  Indictment 
Shivers  v.  Territory,  74  Pac.  899,  901,  13  Okl. 
46G. 

Snyder's  Comp.  Laws  1909,  f  6738,  pro- 
vides that  an  indictment  must  be  set  aside 
when  it  is  not  found,  presented,  or  filed  as 
provided  by  statute.  Held,  that  the  phrase 
''when  it  Is  not  found"  means  when  not  con- 
curred in  by  at  least  nine  grand  jurors.  Eu- 
banks  v.  State,  114  Pac.  748,  751,  5  OkL  Cr. 
325;  Elder  v.  Same,  114  Pac,  752,  5  Okl.  Cr, 
693. 

An  indictment  Is  "found"  only  when  It  is 
duly  presented  by  a  grand  jury  In  open  court 
and  there  received  and  filled.  People  v.  Herr- 
mans,  125  N.  X.  Supp.  143,  146,  69  Misc.  Rep. 
303. 

An  indictment  is  '*found"  when  It  is  pre- 
sented by  the  grand  jury  In  due  form  in  open 
court  and  filed  with  the  clerk.  State  v.  Dls- 
brow,  106  N.  W.  263,  266,  130  Iowa,  19,  8 
Ann.  Cas.  190. 

The  phrase  *'when  It  Is  not  found  "  In 
Wilson's  Rev.  "&  Ann.  St  1908,  |  5399,  pro- 
viding that  an  indictment  must  be  set  aside 
on  the  motion  of  defendant  "when  It  is  not 
found,"  etc,  means  when  not  concurred  in 
by  at  least  12  grand  jurors,  and  has  no  ref- 
erence to  the  kind  or  character  of  evidence 
received  by  the  grand  jury,  or  to  the  other 
matters  or  proceedings  prior  to  the  vote  of 
the  grand  jury  on  which  the  indictment  is 
fbund.  Robinson  t*  Territory,  86  Pac.  451, 
463,  16  cm.  241. 

As  aJleetimg  serrioe  of  prooess 

A  publishing  corporation  whose  residence 
and  headquarters  are  in  New  York  City,  and 
whose  only  buslne^  in  the  state  of  Minne- 
sota is  to  circulate  its  periodicals  by  mail 
and  to  send  its  employes  Into  the  state  for 
the  purpose  of  soliciting  advertisements,  is 
not  doing  business  within  the  state  of  Minne- 
sota to  the  extent  that  It  can  be  said  to  be 
'♦found  in  that  state"  for  the  purpose  of  serv- 
ice under  the  acts  of  Congress  governing 
service  of  process  ■i:4K)n  foreign  corporations. 
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Boardman  ▼.  S.  S.  McGlnie  Co.,  123  Fed.  614, 

ei6. 

L.  O.  L.  §  54,  providing  that  the  summons 
shall  be  served  by  the  sheriff  of  the  county 
where  the  defendant  is  found,  has  no  applica- 
tion to  an  action  against  a  corporation;  it 
not  being  a  defendant  which  "may  be  found" 
within  the  statutory  meaning.  Davies  v. 
Oregon  Placer  &  Power  Co.,  123  Pac.  906, 
906,  61  Or.  594. 

As  determining  Tenue 

The  word  "found,"  as  used  In  section 
730  and  in  act  March  3,  1847  (9  Stat.  175,  c 
51),  providing  for  the  conviction  and  punish- 
ment of  persons  guilty  of  piracy  taken  on  the 
sea  "before  any  Circuit  Court  of  the  United 
States  for  the  district  into  which  such  per- 
sons may  be  brought  or  *found,'  *'  is  used  in 
the  same  sense  that  the  word  ''apprehended" 
is  used  in  the  crimes  act  of  April  30,  1790 
a  Stat.  113,  c  9),  providing  that  "the  trial 
of  crimes  committed  on  the  high  seas  or  else- 
where out  of  the  Jurisdiction  of  any  particu- 
lar state  shall  be  in  the  district  where  the 
offender  is  apprehended  or  into  which  he 
may  first  be  brought,"  and  in  the  act  of 
March  3,  1825  (4  Stat  118,  c.  65,  t  14),  pro- 
viding that  the  trial  of  offenses  ^'committed 
on  the  high  seas,  or  elsewhere,  out  of  the 
limits  of  any  state  or  district,  shall  be  in  the 
district  where  the  offender  is  apprehended  or 
into  which  he  may  be  first  brought"  Kerr 
V.  Shine,  186  Fed.  61,  63,  69  0.  C.  A.  69. 

A  foreign  corporation  is  "JCound"  within 
a  federal  judicial  district,  within  Judiciary 
Act  March  3,  1875,  c.  137,  f  1,  18  Stat  470, 
providing  that  no  dvU  suit  shall  be  brought 
by  original  process  or  proceeding  in  any  oth- 
er district  than  that  whereof  defendant  is  an 
Inhabitant  or  In  which  he  shall  be  "found" 
at  the  time  of  serving  such  process  or  com- 
mencing the  suit,  where  process  was  served 
on  an  agent  of  such  corporation  within  the 
district  designated  by  the  defendant  for  serv- 
ice of  process  under  the  state  law.  Elk  Gar- 
den Ca  y.  T.  W.  Thayer  Co.,  179  Fed.  556, 
559. 

For  the  purpose  of  conferring  Jurisdic- 
tion on  a  Circuit  Court  of  a  suit  for  damages 
under  Sherman  Anti-Trust  Act  July  2,  1890, 
a  647,  §  7,  26  Stat  210,  which  authorizes  a 
suit  "In  the  district  in  which  the  defendant 
resides  or  is  found,"  a  foreigu  corporation  Is 
"found"  In  the  state  if  it  is  doing  business 
therein,  but  not  otherwise.  Michigan  Alumi- 
num Foundry  Ca  v.  Aluminum  Castings  Co. 
190  Fed.  879,  883. 

In  an  action  against  a  railroad  company, 
the  record  showed  that  the  president  thereof 
was  served  while  passing  through  the  territo- 
ry as  a  sojourner  and  not  connected  with 
any  business  of  the  company;  that  the  rail- 
road company,  before  the  time  of  the  attempt- 
ed service,  had  disposed  of  all  its  franchises 
and  property,  except  some  lands  acquired  by 
foreclosure  within  the  territory;  that  its  dl* 


rectors  held  its  meetings  In  New  Torlr;  that 
its  president  had  his  office  in  Chicago  and 
its  land  Goounisslon^  had  his  office  in  Tope- 
ka,  Kan.  Held,  that  tlie  president  was  not 
found  wltliln  the  territory,  within  Act  Cong. 
July  2,  1890,  c.  647,  providing  for  suit  in  the 
Circuit  Court  in  the  district  in  which  the  de- 
fendant resides  or  is  found.  Territory  ex. 
rel.  Caledonian  Coal  Co.  ▼.  Baker,  78  Faa 
624,  625,  12  N.  M.  456. 

Under  Kurd's  Rev.  St  1903,  p.  1400,  c. 
110,  S  2,  providing  that  it  shall  not  be  lawful 
to  sue  a  defendant  out  of  the  county  where 
he  resides  or  may  be  found,  a  defendant  is 
"found"  within  a  county  where  he  is  served, 
unless  he  was  there  by  reason  of  some  fraud 
or  trick  in  order  to  obtain  service  on  him. 
Willard  V.  Zehr,  74  N.  E.  107,  108,  215  lU. 
148. 

FIKDINO 

See  Decision  (Of  Court);   General  Find- 
ing ;  Special  Finding. 
Date  of  finding,  see  Date. 

The  word  "finding,"  as  used  in  the  Ken- 
tacky  revenue  laws  providing  that  the  ascer- 
tainment of  the  amount  of  taxes  unpaid  on 
omitted  property  shall  be  made  by  the  county- 
court  on  appUcatioii  of  the  owner,  that  either 
the  petitioner  or  the  commonwealth  may  ap- 
peal to  tibe  circuit  court,  and  that  the  "find- 
ing of  the  eircult  court  shall  be  ooncluslve 
and  not  subject  to  appeal,"  relates  to  the  fix- 
ing of  the  value  of  the  property  assessed, 
and  to  that  extent  only  Is  the  fippeUate  Juris- 
diction of  the  Court  of  Appeals  curtailed. 
Eastern  Kentucky  Coal  Lands  Corp.  v.  Com- 
monwealth, 106  S.  W.  260,  270,  127  Ky.  667. 

Under  Code  Civ.  Froc.  S  1228,  providing 
that  where  the  whole  issue  is  one  of  fact 
which  was  tried  by  a  referoe,  the  report 
stands  as  a  decision  of  the  court,  and  sectloa 
1229,  providing  that  in  an  action  to  annul  a 
marriage,  or  for  a  divorce  or  separation. 
Judgment  cannot  be  taken,  pf  course,  on  a 
referee's  report  as  prescribed  In  section  1228, 
the  terms  "decision  of  the  referee"  and  "find- 
ings of  the  referee"  mean  the  referee's  deci- 
sion and  findings  to  matters  of  fact,  actually 
referred  to  him  by  the  order  of  the  court* 
and  limit  the  subject  of  the  report  to  the  is- 
sues raised  by  the  pleadings.  To  any  other 
extent,  his  findings  are  not  the  findings  of  a 
referee  within  the  statute,  and  the  court  wDl 
render  a  Judgment  agreeably  to  the  actual 
determination  of  the  facts  upon  which  the 
referee  was  authorized  to  pass.  Bowe  v. 
Bowe,  106  N.  Y.  Supp.  608,  610>  55  Misa  Bep. 
403. 

Deoialoa  dtstlngiiished 

See  Decision. 

Beelsion  synonymous 

See  Decision, 

As  Jndcn&ent 

See  Judgm^t* 
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FIKDnrO  OF  FACT 

If  decision  of  an  issue  is  made  by  a  ref- 
eree, or  by  the  Judge  trying  an  issue  without 
a  Jury,  the  determination  of  the  issue  of  fact 
is  usually  termed  *the  decision"  or  ''findings 
of  fiict"  Hamilton  v.  Murray,  74  Pac  75, 
76,  29  Mont.  8(f  (citing  Froman  t.  Patterson, 
24  Pac.  692,  10  Mont  107). 

A  mere  opinion  of  a  Judge  in  the  Circuit 
Court  in  an  equity  case  is  not  a  "finding  or 
statement  of  facts."  Hendryz  v.  Perkins* 
123  Fed.  268,  270,  59  C.  C.  A.  266  (citing  Fin- 
ney V.  Guy,  23  Sup.  Ct  558, 189  U.  S.  335,  47 
L.  Ed.  839). 

Where,  in  proceedings  involving  unjust 
discriminations  by  railroads,  the  report  of 
the  commission  stated  that  "after  full  in- 
vestigation and  mature  consideration  *  •  * 
we  hold  that  where  both  modes  of  transpor- 
tation are  employed  by  the  carrier  and  the 
use  of  one  is  not  open  to  shippers,  etc., 
^  *  *  is  unjust  discrimination  against  a 
barrel  shipper,  •  •  *  and  that  no  cir- 
cumstances and  conditions  have  been  disclos- 
ed by  the  evidence  authorizing  such  discrimi- 
nation by  defendant  carriers,"  all  of  the  pari^- 
graph  'with  the  exception,  ct  the  concludiog 
negative  allegation  consisted  of  legal  conclu- 
sioDS,  and  as  a  whole  was  argumentative  and 
was  not  a  "finding  of  fact"  Western  New 
York  &  P.  K.  Co.  v.  Penn  Refining  Co.,  Lim- 
ited, of  Oil  City,  Pa.,  137  Fed.  343,  348,  70 
C.  C.  A.  23. 

The  "findings^'  of  a  Jury  are  always  mere 
conclusions,  and  the  Jury  cannot  in  any  case 
find  ultimate  facts.  Chicago,  B.  &  Q.  By. 
Co.  V.  Laughlin,  87  Pac.  749,  751|  74  Kajl 
567  (citing  Atchison,  T.  ft  S.  F.  B.  Co.  v. 
Plunkett,  26  Kan.  197). 

By  ''findings  by  responses  to  interroga- 
tories," answers  pertinent  to,  and  perhaps 
controlling,  although  not  necessarily  fully 
covering,  an  issue  framed,  are  given,  always 
In  connection  with  a  general  verdict.  Freed- 
man  v.  New  York,  N.  H.  &  H.  B.  Co.,  71  Atl. 
901,  905,  81  Conn.  601, 15  Ann.  Cas.  464. 

DeeiiioB.  syiumymoiis 

See  Decision. 

FINE 

See  Excessive  Fine. 

Voluntary   payment    of,   see   Voluntary 
Payment 

An  employer  is  not  guilty  of  violating  St 
1911,  c.  584,  providing  that  no  employer  shall 
impose  a  fine  on  an  employ^  engaged  at 
weaving  for  imperfections  arising  during  the 
process  of  weaving,  where  the  system  adopt- 
ed by  the  employer  is  authorized  by  St.  1909, 
c.  514,  §  114,  providing  that  the  system  of 
grading  the  work  of  a  weaver  shall  not  af- 
fect or  lessen  his  wages,  except  for  imper* 
Actions  in  Ills  own  work,  that  a  weaver's 
wages  shall  not  be  affected  by  fines,  or  other- 


wise, unless  the  imperfections  are  first  ex-* 
hlbited  to  him,  and  that  fines  shall  not  be 
imposed,  unless  the  provisions  of  that  section 
are  first  complied  with  and  the  amount  of 
fines  agreed  upon;  the  word  ''fine"  in  the 
act  of  1911  meaning  an  arbitrary  Imposition 
of  a  penalty  for  an  imperfection,  whether 
due  to  the  fault  of  the  weaver  or  not  Com- 
monwealth V.  Lancaster  Mills,  98  N.  E.  864, 
212  Mass.  315. 

The  words  "mulct,"  "punishment,"  and 
"fine,"  as  used  in  the  decisions  of  the  Su- 
preme Court  of  Alabama  in  referring  to  the 
statutory  action  for  death,  given  by  Code 
Ala.  1896,  I  27,  are  not  used  in  the  sense  that 
is  ordinarily  attached  to  such  words  in  the 
domain  of  criminal  law,  and  therefore  such 
statute  is  not  a  penal  one  within  the  rule 
that  one  state  will  not  enforce  the  penal  laws 
of  another  state.  Whitlow  v.  Nashville,  C.  6c 
St  L.  B.  Co.,  84  S.  W.  618,  620,  114  Tenn. 
344,  68  It,  B.  A.  508  (citing  Southern  By.  Co. 
V.  Bush,  26  South.  173, 174, 122  Ala.  488,  489). 

Damages  awarded  on  affirmance  of  a 
Judgment  for  cpntempt  are  neither  a  "fine" 
nor  forfeiture,  within  Const.  {  77,  authorizing 
tliie  Governor  to  remit  fines  and  forfeitures. 
Commonwealth  v.  French,  114  S.  W.  255,  256, 
130  Ky.  744,  17  Ann.  Cas.  601. 

The  12  on  each  $100  of  premiums  paid 
by  foreign  insurance  companies  doing  busi- 
ness in  the  state,  which  is  required  to  be  paid 
into  the  state  treasury,  is  bo  part  of  the  22 
cents  on  each  $100  valuation  of  property  or 
corporate  franchises  directed  to  be  assessed 
for  taxatlou  for  the  school  fund  by  Ky.  St 
1903,  S  4870,  subd.  5,  nor  is  it  a  "fine,"  "fbr- 
felture,"  or  "license"  within  subdivision  6, 
providing  that  a  portion  of  such  revenues  be 
paid  into  the  school  fund.  Fuqua  v.  Hager, 
84  S.  W.  325,  119  Ky.  407. 

FINZf  (In  Criminal  Law) 

"The  words  *flne*  and  'fined*  In  their 
primary  sense  import  the  punishment  of  a 
person  convicted  of  crime."  Schick  v.  United 
States,  24  Sup.  Ct  826,  830,  195  U.  S.  65,  49 
L.  Ed.  99,  1  Ann.  Cas.  585  (dissenting  opinion 
of  Harlan,  J.). 

The  word  "fine"  is  a  sum  of  money  im- 
posed by  a  criminal  law.  State  ex  rel.  Mc- 
Namee  v.  Stobiei  92  S.  W.  191,  212,  194  Mo. 
14. 

A  **fine"  Is  a  pecuniary  punisbment  im- 
posed by  a  lawful  tribunal  upon  a  pers^on  con- 
victed of  a  crime  or  misdemeanor.  Common- 
wealth V.  French,  114  S.  W.  255,  130  Ky. 
744,  17  Ann.  Cas.  601;  United  States  v. 
MitcheU,  163  Fed.  1014, 1010. 

A  "fine"  is  a  pecuniary  punishment  for  a 
criminal  offense,  or  a  contempt,  which  is 
quasi  crimlDal,  imposed  by  the  cour^  upon 
conviction.  It  Is  true  the  word  "fine"  does 
not  always  mean  a  pecuniary  punishment  of 
an  offense  inflicted  by  a  court  in  the  exer- 
cise of  criminal  Jurisdiction.    It  has  other 
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meanings,  and  may  include  a  forf^ture,  or  a 
penalty  recoverable  by  dvll  action.  The 
true  signification  of  the  word,  when  used  in  a 
statute,  must  depend  somewhat  upon  the  con- 
text, and  the  meaning  should  be  gathered 
from  the  intention,  if  it  can  fairly  be  ascer- 
tained from  the  language  used.  In  ordinary 
legal  phraseology,  it  is  said  the  term  **fine*' 
means  a  sum  of  money  exacted  of  a  person 
guilty  of  a  misdemeanor,  or  a  crime,  the 
amount  of  which  may  be  fixed  by  law  or  left 
to  the  discretion  of  the  court,  while  a  penalty 
is  a  sum  of  money  exacted  by  way  of  punish- 
ment for  doing  some  act  which  is  prohibited, 
or  omitting  to  do  something  which  is  requir- 
ed to  be  done.  Revlsal  1905,  {  258,  provides 
that  when  the  issue  of  paternity  shall  be 
found  against  the  putative  father,  or  when 
he  admits  the  paternity,  he  shall  be  fined  by 
the  Judge,  etc.  Held,  tJiat  while  the  wordis 
"fine"  and  "penalty"  were  often  used  inter- 
changeably to  designate  the  same  thing,  it 
accorded  more  with  the  true  Intention  of  the 
Legislature  to  hold  that  in  such  statute  the 
word  "fine**  was  used  in  the  sense  of  punish- 
ment for  a  criminal  offense,  and  in  bastardy 
proceedings  the  court  could  not  impose  a  fine 
on  defendant  upon  a  finding  of  the  issue  of 
paternity  against  him;  the  issue  being  tried, 
according  to  the  rules  of  procedure,  applica- 
ble to  a  civil  action.  State  v.  Addlngton,  57 
S.  E.  388.  389,  148  N.  C.  683, 11  Ann.  Gaflu  314 
(citing  Black's  Diet  p.  494 ;  State  v.  Burton, 
18  S.  E.  657. 113  N.  C.  655;  People  v.  Nedrow, 
13  N.  E.  533,  122  111.  363 :  Hanscombe  v.  Rus- 
sell. 11  Gray  [77  Mass.]  373 ;  Atchison,  T.  ft  S. 
F.  R.  Co.  V.  State  ex  rel.  Sanders,  22  Kan. 
1;  Village  of  Lancaster  v.  Richardson  [N. 
T.]  4  Lans.  136). 

A  "fine"  imposed  under  Gen.  Laws  1896, 
c.  118,  S  6,  declaring  that  no  person  shall  de- 
posit or  permit  to  be  deposited  in  the  waters 
of  Providence  river  any  material  used  in 
connection  with  the  manufacture  of  gas,  and 
that  every  person  violating  the  statute  shall 
be  fined  a  certain  amount  for  each  offense, 
was  recoverable  by  indictment  under  chapter 
288,  §  1,  etc.,  declaring  that  unless  otherwise 
provided  all  fines  upward  of  $20  shall  be  re- 
covered by  indictment.  **The  word  *fine*  as 
used  in  the  statute  has  its  primary  significa- 
tion, to  wit,  pecuniary  punishment  imposed 
by  a  lawful  tribunal  on  a  person  convicted  of 
crime  or  misdemeanor."  "In  ordinary  legal 
language  the  term  'fine'  means  a  sum  of  mon- 
ey, the  payment  of  which  is  imposed  by  a 
court  according  to  law  as  punishment  for  a 
crime  or  misdem'eanor."  State  v.  Providence 
Gas  Co.,  61  AU.  44,  45,  27  R.  I.  142  (citing 
1  Bouv.  Law  Diet  [Rawle's  Ed.]  p.  786). 

Costs  included 

Costs  follow  sentence,  but  are  no  part  of 
the  "dne  actually  Imposed,"  within  Const 
art.  85,  limiting  the  criminal  Jurisdiction  of 
the  Supreme  Court  where  a  fine  is  actually 
imposed.    State  y.  Price,  50  South.  784,  785, 


r  124  La.  917,  1S4  Am.  St  Bep.  S23,  18  Ann.. 
Cas.  88L      ' 

The  words  "fines  and  forfeitures,"  as 
contained  in  Const  ar£.  5,  f  17,  authorizing 
the  Governor  to  remit  such  fines  and  forfei- 
tures as  may  be  prescribed  by  law,  do  not  in- 
clude costs  in  a  criminal  case.  Ryan  t. 
State,  85  N.  E.  561, 176  Ind.  281. 

A  Judgment  for  costs  in  a  criminal  prose- 
cution is  not  a  "fine"  imposed  as  a  punish- 
ment for  an  offense,  and  its  discharge  in 
bankruptcy  is  not  contrary  to  public  policy, 
as  an  interference  with  the  course  of  Justice 
in  the  criminal  prosecution.  Olds  r.  Forrest- 
er, 102  N.  W.  418-420,  126  Iowa,  456. 

Crittlaal    offense    or    prooeedlas    iat* 
ported 

An  action  under  Rev.  St  1899,  f  1017, 
subjecting  a  corporation  failing  to  make 
statutory  reports  to  a  "fine,"  providing  that 
no  suit  shall  be  maintained  for  any  offense 
unless  brought  within  a  specified  time,  and 
requiring  proceedings  in  the  name  of  the 
state,  on  relation  of  the  county,  to  recover  the 
fine.  Is  an  action  for  a  penalty,  and  not  a 
"criminal  action"  within  section  281/5,  au- 
thorizing the  parole  of  persons  convicted  of 
crime;  the  word  •'fine"  meaning  penalty. 
State  ex  rel.  Howell  County  v.  West  Plains 
Telephone  Co.,  135  S.  W.  20,  21,  232  Mo.  5T8. 

As  debt 

See  Debt 

Forf efttwes  «ad  penaltios  ineliidod 

In  ordinary  legal  phraseology  the  term 
"fine**  means  a  sum  of  money  exacted  of  a 
person  guilty  of  a  misdemeanor,  or  a  crime; 
the  amount  of  which  may  be  fixed  by  law  or 
left  in  the  discretion  of  the  court,  whUe  a 
''penalty"  is  a  sum  of  money  exacted  by  way 
of  punishment  for  doing  some  act  which 
is  prohibited,  or  omitting  to  do  something 
which  is  required  to  be  done.  State  v.  Ad- 
dlngton, 57  S.  E.  398,  389,  143  N.  C.  683,  11 
Ann.  Gas.  314  (citing  Village  of  Lancaster  v. 
Richardson  [N.  Y.]  4  Lana  136). 

The  words  "fine"  and  "forfeiture," 
though  sometimes  used  in  a  technical  sense 
and  with  restricted  signification,  at  other 
times  overlap  and  run  together  in  meaning. 
The  "fines,"  "penalties,"  and  "forfeitures" 
contemplated  by  Code  Cr.  Proc.  {  332,  provid- 
ing that  all  fines  and  penalties  imposed  and 
all  forfeitures  Incurred  in  any  county  shall 
be  paid  into  the  treasury  to  the  support  of 
common  schools  are  all  pecuniary;  moneys 
which  are  paid  into  the  treasury  and  placed 
in  the  school  fund,  and  altogether  they  make 
a  single  class;  moneys  recovered  by  some 
sort  of  punishment  and  not  as  damages  by 
way  of  compensation  or  reparation.  State 
V.  Rose,  97  Pac.  788,  789,  78  Kan.  600. 

The  word  "fine,"  as  used  in  St  1888,  | 
8284,  authorizing  a  dvil  notion  for  a  forfei- 
ture, and  defining  a  forfeiture  to  include  any 
penalty   in   money  or   goods  other  than  a 
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''fine,"  does  not  include  those  forfeitures, 
sometimes  called  fines,  imposed  by  municipal 
corporations  for  violating  their  ordinances. 
State  V.  Hamley,  119  N.  W.  114,  115,  137 
Wis.  458. 

fiey.  St  1898,  c  142,  |  3294,  provides 
that  in  all  cases  not  otherwise  specially  pro- 
vided for  by  law,  where  a  forfeiture  shall  be 
incurred  and  the  act  or  omission  for  which 
the  same  is  imposed  shall  not  also  be  a  mis; 
demeanor,  such  forfeiture  may  be  sued  for 
and  recovered  In  a  civil  action;  but  when 
sucli  act  or  omission  is  punishable  by  ''fine" 
and  imprisonment  or  by  fine  or  Imprison- 
ment, or  is  specially  declared  by  law  to  be 
a  misdemeanor,  It  shall  be  deemed  a  misde- 
meanor within  tlie  chapter,  and  that  the  word 
"forfeiture"  as  used  in  the  chapter  shall  in- 
clude any  penalty  in  money  or  goods  other 
than  a  "fine."  Const,  art  10,  |  2,  provides 
that  the  "clear  proceeds  of  all  fines  collected 
in  the  several  counties  for  any  breach  of  the 
penal  laws'*  shall  be  set  apart  as  a  separate 
fund  to  be  called  a  "school  fund."  Held, 
that  the  word  "fine"  in  section  3294  is  used 
in  the  same  sense  as  the  same  word  is  used 
in  Const  art  10,  S  2,  and  does  not  include 
those  forfeitures  sometimes  called  fines  im- 
posed by  municipal  corporations  for  violating 
their  ordinances.  Stoltman  v.  Town  of  Lake, 
102  N.  W.  920,  921, 124  Wis.  462. 

"Penalties"  have  been  held  to  be  "fines" 
and  capable  of  collection  by  indictment  or 
presentment  as  well  as  by  civil  suit.  United 
States  V.  Tsokas,  163  Fed.  129,  130  (citing 
United  States  v.  Moore,  11  Fed.  248). 

The  word  "fines,"  in  Const  art.  1,  |  13, 
declaring  that  excessive  fines  shall  not  be 
imposed,  includes  "penalties,"  so  that  the 
provision  prohibits  the  imposition  of  exces- 
sive penalties  for  the  failure  of  a  taxpayer 
to  pay  taxes  Imposed.  State  v.  Galveston, 
H.  &  S.  A.  Ry.  Co..  07  S.  W.  71,  78,  100 
Tex.  153. 

The  term  "fines"  is  synonymous  with 
penalties.  So  the  word  "penalties,"  as  used 
in  a  statute  imposing  penalties  for  failure 
of  a  railroad  to  erect  water-closets  at  pas- 
senger stations,  is  synonymous  with  the  word 
"fines,"  and  a  Judgment  rendered  for  the  pen- 
alty imposed  for  a  violation  of  such  statute 
does  not  bear  interest  Missouri,  etc.,  R.  Co. 
V.  State  (Tex.)  97  S.  W.  724,  725. 

The  word  "fine"  In  its  ordinary  accepta- 
tion has  the  distinct  meaning  of  a  pecuniary 
penalty,  and  has  thkt  restricted  meaning  in 
Const  art  85,  limiting  the  Jurisdiction  of  the 
Supreme  Court  in  cases  where  a  fine  is  im- 
posed, and  hence  the  forfeiture  of  the  right 
to  conduct  a  barroom,  pursuant  to  section  7 
of  the  6ay-Shattuck  law  (Act  No.  176,  p.  239, 
of  1908),  imposed  in  addition  to  the  fine  pre- 
scribed by  section  6  for  its  violation,  forms 
no  part  of  such  fine,  the  amount  of  which  de- 
termines Jurisdiction  of  an  appeal  in  a  prose- 


cution thereunder.  State  v.  Price,  50  So. 
794,  795,  124  La.  917,  134  Am.  St.  Rep.  523, 
18  Ann.  Cas.  881. 

As  used  in  Immigration  Act  March  3, 
1903,  f  9,  32  Stat  1215,  making  it  unlawful  to 
bring  into  the  United  States  any  alien  af- 
flicted with  a  loathesome  or  with  a  danger- 
ous, contagious  disease,  and  providing  that 
if  it  shall  appear  to  the  satisfaction  of  the 
Secretary  of  Commerce  and  Labor  that  any 
alien  so  brought  was  afflicted  with  such  dis- 
ease at  the  time  of  foreign  embarkation,  and 
that  the  existence  of  such  disease  might  have 
been  detected  by  means  of  a  competent  medi- 
cal examination  at  such  time,  such  trans- 
portation company  shall  pay  to  the  collector 
of  customs  $100  for  each  and  every  violation 
of  the  provisions  of  this  section,  and  no  ves- 
sel shall  be  granted  clearance  papers  while 
any  such  fine  imposed  upon  it  remains  un- 
paid, the  word  "fine"  means  a  penalty,  and, 
if  suable  at  all,  recoverable  in  debt,  and  not 
through  criminal  proceedings,  and  therefore 
the  statutory  provision  does  not  create  a 
crime  so  as  to  render  it  unconstitutional 
because  it  does  provide  for  a  Jury  trial.  In- 
ternational Mercantile  Marine  Co.  v.  Strana 
han,  155  Fed.  428,  431. 

The  word  "fine,"  as  used  in  Rev.  St 
1898,  c.  150,  providing  for  the  punishment 
of  dvil  contempt  is  not  confined  to  mere 
indemnity  to  the  injured  party.  The  pro- 
visions of  this  chapter  clearly  warrant  the 
imposition  of  a  fine  or  imprisonment  or  both, 
in  cases  where  no  actual  loss  or  injury  Is 
shown  and  in  case  of  actual  loss  or  injury  re- 
sulting from  the  alleged  misconduct,  instead 
of  imposing  a  fine  a  sum  is  to  be  ordered 
paid  to  him  to  indemnify  for  such  loss  or  in- 
Jury,  and  when  a  fine  is  imposed  it  Is  in  the 
nature  of  a  penalty  which  is  to  be  paid  into 
the  state  treasury  for  the  benefit  of  the 
school  fund.  Emerson  v.  Huss,  106  N.  W. 
518,  522,  127  Wis.  215. 

As  a  iudgmemt 

A  "fine"  imposed  for  a  contempt  of  court 
is  a  Judgment  in  a  jcriminal  case.  Ex  parte 
ShuU,  121  S.  W.  10,  11,  221  Mo.  623,  133  Am. 
St  Rep.  496. 

FINE  AND  IMPRISONMENT 

Under  Pub.  Loc.  Laws  1911,  c  184,  au- 
thorising "fine  and  imprisonment"  for  per- 
mitting a  setter  or  pointer  dog  to  run  at  large 
in  Henderson  county  during  the  closed  sea- 
son for  quail,  either  punishment  or  both 
may  be  imposed.  State  v.  Blake,  72  S.  E. 
1080,  1082,  157  N.  C.  608. 

A  verdict  finding  accused  guilty,  and  im- 
posing a  "fine  of  $50  and  40  days  in  Jail," 
shows  that  accused  was  fined  $50  and  that 
his  imprisonment  should  be  40  days  in  JalL 
Ellis  V.  State,  130  S.  W.  171, 174,  59  Tex,  Cr. 
R.  .680. 
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FINE  OB  IMPBISQNMENT  OTHEB- 
WISE  THAN  IN  THE  PENITEN* 
TIABT 

Const  art.  2,  |  8,  provides  that  no  per- 
son shall  be  held  to  answer,  unless  on  indict- 
ment of  a  grand  Jury,  except  in  cases  In 
which  the  punishment  is  by  fine  or  imprison- 
ment otherwise  than  in  the  penitentiary,  etc. 
Municipal  Court  Act  1905,  §  2,  par.  3,  as 
amended,  provides  that  the  Chicago  munici- 
pal court  shall  have  jurisdiction  of  all  crim- 
inal cases  in  which  the  punishment  is  by  fine 
or  imprisonment  otherwise  than  in  the  pen- 
itentiary, and  section  27  declares  that  all 
criminal  cases  in  the  municipal  court  in 
which  the  punishment  is  by  fine  or  Imprison- 
ment otherwise  than  in  the  penitentiary  may 
be  prosecuted  by  Information.  Held,  that 
the  words  "fine  or  imprisonment  otherwise 
than  in  the  penitentiary"  include  every  class 
of  offense  where  the  punishment  is  either 
by  fine  or  Jail  sentence,  or  both,  and  hence 
it  is  only  such  offenses  as  are  punishable  ei- 
ther by  fine  or  imprisonment  in  the  pen- 
itentiary, or  both  by  fine  and  Imprisonment 
in  the  penitentiary,  that  must  be  prosecuted 
by  indictment  People  v.  Glowackl,  86  N.  E. 
368,  369,  236  IlL  612. 

FININGS 

'Tinings"  is  an  article  consisting  of  ''gel- 
atin" containing  a  considerable  proportion  of 
sulphurous  add  or  sulphite  as  a  preserva- 
tive and  is  dutiable  as  *'gelatin"  under  para- 
graph 23,  Schedule  A,  {  1,  c.  11,  Tariff  Act 
July  24,  1897,  30  Stat  152,  and  is  not  a  man- 
ufacture of  gelatin  under  paragraph  450, 
Schedule  N,  |  1,  c.  U,  of  said  act,  30  Stat 
193,  or  an  unenumerated  article  under  section 
6,  c.  11,  of  said  act,  30  Stat  205.  Sonoma 
Wine  &  Braudy  Co.  y.  United  States,  123 
Fed.  999,  1000. 

FINISH 

See   Interior  Finish;    Machine  Finish; 
Unfinished. 

FINISH  SOUND 

Where  plaintiff  warranted  certain  metal- 
lic cylinders  to  "finish  sound,"  such  was  an 
express  warranty  only  that  the  shells  should, 
when  finished,  be  free  from  cracks  and  air 
holes,  both  obTlons  and  hidden.  H.  H. 
Franklin  Mfg.  Co.  y.  Lamson  &  Gk>odnow 
Mfg.  Co.,  75  N.  £.  624,  625,  189  Mass.  344. 


FINISHED  ST££L  TUQES 

The  provision  in  Tariff  Act  Jul^  24, 1897, 
c.  11,  §  1,  Schedule  C,  par.  152,  30  Stat  163, 
for  "steel  tubes,  finisljed,"  includes  bottle- 
shaped  vessels  of  steel,  which  are  used  in 
the  transportation  of  gas  and  are  about  four 
feet  long  and  eight  inches  in  diameter,  with 
one  end  permanently  closed  and  the  other 
tempered  to  a  neck.  United  States  v.  Liquid 
Carbonic  Co.,  160  Fed.  455,  87  C.  G.  A.  671. 


FIRE 

See  Greek  Fire ;  Hostile  Fire;  Innocent 
Fire ;  Loss  by  Fire ;  Negligent  or  Un- 
lawful Fire;  On  Fire;  Set  Fire  To. 

Subject  to  fire,  see  Subject  To. 

"Fire"  is  **the  evolution  of  Ught  and  heat 
in  the  combustion  of  bodies;  combustion; 
state  of  ignition.''  Sim  Ins.  Office  of  London 
V.  Western  Woolen  Mill  Co.,  82  Paa  513.  517, 
72  Kan.  41  (quoting  and  adopting  definition 
in  Webst  Diet  Unah. ;  dissenting  opinion  by 
Porter,  J.). 

A  "fire*'  may  be  both  a  burning  by 
slow  and  a  burning  by  rapid  combustion,  ei- 
ther of  which  is  covered  by  a  stipulation  of 
indemnity  for  loss  by  fire,  unless  a  distinc- 
tion is  made  In  the  policy.  Fnrbush  y.  Con- 
solidated Patrons'  &  Farmers'  Mut  Ins.  Co., 
118  N.  W.  371,  873,  140  Iowa,  240. 

The  word  "fire,''  as  used  in  an  insurance 
policy,  in  the  absence  of  language  showing  a 
contrary  intention,  is  to  be. given  its  ordinary 
meaning,  which  includes  the  idea  of  visible 
heat  or  light  Western  Wooleh  Mill  Co.  v. 
Northern  Assur.  Co.  of  London,  139  Fed.  637, 
639,  72  C.  C.  A.  1. 

A  "fire"  in  a  furnace  of  material  so 
highly  Inflammable  in  character  as  to  cause 
such  yolumes  of  heat  and  smoke  to  escape 
through  the  registers  into  the  rooms  damag- 
ing the  house  and  furniture,  though  with- 
out ignition  outside  of  the  furnace,  is  a 
"fire"  within  a  policy  covering  "direct  loss  or 
damage  by  fire."  O'Connor  y.  Queen  Ins.  Co. 
of  America,  122  N.  W.  1038,  1039,  140  Wis. 
388,  .25  L.  E.  A.  (N.  S.)  501,  133  Am.  St  Rep. 
1081,  17  Ann.  Cas.  Ilia 

Explosion 

The  term  '*fire,"  as  used  in  fire  insurance 
XMlicies,  is  an  actual  "fire"  according  to  the 
ordinary  and  common  use  of  the  term.  The 
blaze  produced  by  lighting  a  match,  gas  jet, 
or  lamp  is  not  in  itself  such  a  "fire"  as  is 
contemplated.  Consequently  the  accidental 
ignition  of  escaping  gas  by  such  means  re- 
sulting in  an  explosion  Is  not  a  "fire"  fol- 
lowed by  explosion  within  the  meaning  of  a 
policy.  German  American  Ins.  Co.  v.  Hy- 
man,  94  Pac  27,  32,  42  Colo.  156,  16  L.  R.  A. 
(N.  S.)  77. 

Plaintiff's  house  contained  an  acetylene 
gas  plant  One  of  plaintifiTs  children  went 
to  the  cellar  to  fill  the  generating  machine 
with  water  and  carbide.  When  the  genera- 
tor was  filled,  plalntifTs  wife  smelled  gas, 
and  one  of  the  children  struck  a  match,  and, 
as  she  did  so,  there  was  a  flash  of  light  all 
over  the  house,  then  a  report,  and  almost  Im- 
mediately the  plastering  began  to  fall.  Im- 
mediately after  the  explosion,  some  of  the 
furniture,  the  studding,  and  rafters  were 
found  on  fire.  It  was  proved  that  the  gas 
generated  by  carbide  would  not  explode  ex- 
cept when  Ignited.    Such  an  explosion  was 
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a  flxe,  witMQ  a  poUcy  stiptilatfaig  for  In- 
demnity from  loss  by  fire  and  containing  no 
exemption  of  explosions.  Furbush  y.  Con- 
solidated Patrons'  &  Farmers'  Mat.  In&  Co., 
118  N.  W.  371,  372,  140  Iowa,  240. 

The  damage  to  plate  glass  from  an  ex- 
plosion caused  by  heat  from  a  fire,  both  at 
a  distance  from  the  building  containing  the 
glass,  is  not  within  the  provision  of  a  plate 
glass  insurance  policy,  excepting  insurer 
from  liability  for  damages  resulting*  directly 
or  indirectly  from  "fire,"  whether  on  the 
premises  or  not;  such  provision  being  intend- 
ed to  except  only  a  loss  which  would  be  cov- 
ered by  a  fire  policy,  and  such  a  loss  not  be- 
ing covered  by  a  fire  policy.  Metropolitan 
Casualty  Ina  Co.  of  New  York  v.  Bergheim, 
122  Pac.  812,  813,  21  Colo.  App.  527. 

Fires  nesllsemtly  eavsed 

In  the  civil  law  loss  by  "fire"  is  not  con- 
sidered a  "fortuitous  event,"  as  it  arises  al- 
most invariably  from  some  act  of  man.  At 
conunon  law  the  carrier  is  considered  as  in 
the  nature  of  an  insurer  against  loss  by  fire 
unless  it  be  caused  by  lightning.  The  civil 
law  does  not  go  to  this  extent,  but  it  does 
require  the  carrier  to  prove  the  precise  cause 
of  the  fire,  that  it  was  Impossible  for  human 
prudence  to  foresee  or  prevent  the  loss,  and 
that  no  act  of  imprudence  or  negligence  is 
chargeable  to  the  carrier.  Lehman,  Stem  & 
Co.  V.  Morgans'  Louisiana  &  T.  R.  &  S.  S. 
Co.,  38  South.  870,  876,  115  La.  1,  70  L.  R.  A. 
562,  112  Am.  St  Rep.  259,  5  Ann.  Caa  818. 

Afl  peril  of  the  sea 

See  Perils  of  the  Sea. 

SpoiLtaaeoiis  comlrattioii 

**Fire"  is  the  visible  heat  or  light  evolved 
by  the  action  of  a  high  temperature  on  cer- 
tain bodies  which  are  in  consequence  styled 
Inflammable  or  combustible.  It  is  the  evolu- 
tion of  light  and  heat  in  the  combustion  of 
bodies;  but,  while  it  is  always  caused  by 
combustion,  combustion  does  not  always  cause 
fire.  The  loss  of  wool  submerged  for  several 
days  during  a  flood,  which  caused  spontane- 
ous combustion,  though  with  smoke  and 
great  heat,  by  which  the  wool  was  damaged 
and  its  fiber  destroyed,  was  not  a  loss  by 
**fire"  within  the  meaning  of  a  fire  insurance 
policy,  where  there  was  at  no  time  any  visi- 
ble light  or  heat.  Western  Woolen  Mill  Co., 
V.  Northern  Assur.  Co.  of  London,  139  Fed. 
637,  639,  72  C.  C.  A.  1  (quoting  and  adopt- 
ing definitions  in  Cent  Diet  and  Webst 
Diet). 


The  term  "chamotte,"  as  used  in  the 
arts  and  in  the  Panzl  patent.  No.  644,367,  as 
an  ingredient  used  in  making  an  acid-resist- 
ing composition  for  lining  pulp  digesters,  de- 
notes a  species  of  specially  pure  calcined 
clay,  which  must  be  silicate  of  alumina,  and 
is  not  the  equivalent  of  crushed  **fire  brick," 
used  in  prior  preparations,  which  may  or 
may  not  have  the  chemical  composition  and 
properties  of  chamotte.  Panzl  v.  Battle  Is- 
land Paper  Co.,  138  Fed.  48,  60,  70  C.  O.  A. 
474. 

FIBE  BEPABTMENT 

As  public  utiUty,  see  Public  Utility. 
Member  of  fire  department,  see  Mem- 
ber. 

FIRE  IKSURANCE 

A  fire  Insurance  policy  la  a  personal  con- 
tract for  the  indemnity  of  insured,  and  does 
not  follow  the  property  on  Its  sale,  in  the 
absence  of  an  agreement  for  the  transfer  of 
the  policy.  American  Steam  Laundry  Co.  v. 
Hamburg  Bremen  Fire  Ins.  Co.,  113  S.  W. 
394.  395,  121  Tenn.  13,  21  L.  R  A.  (N.  S.) 
442. 

FIRE  INStJRAKCE  COMPANT 

See  Mutual  Fire  Insurance  Company. 
As  public  corporation,  see  Public  Cor- 
poration. 

FIRE  IKSURAirCE  PATROL 

As  public  charity,  see  Public  Charity. 

FIRE  PROTEOTION 

See  First-class  Fire  Protection. 


The  phrase  "fire  brick,"  in  Tariff  Act 
July  24,  1897,  c.  11,  S  1,  Schedule  B,  par.  87, 
30  Stat  151,  is  a  well-known  commercial  des- 
ignation, which  means  brick  made  from  fire 
clay,  and  therefore  does  not  Include  magne- 
slte  brick.  United  States  v.  O.  G.  Hemp- 
stead &  Son,  153  Fed.  483,  484. 


See  Duty  as  Fireman;  Exempt  Fireman. 

The  word  "firemen"  in  the  statute  of 
1902  (P.  L.  1902,  p.  793),  for  the  purpose  of 
providing  and  maintaining  a  fund  to  pension 
"firemen*'  and  their  families,  is  synonymous 
with  "members  of  the  fire  d^artment"  A 
lineman,  a  watchman,  and  a  veterinary  sur- 
geon, who  are  members  of  the  Newark  Paid 
Fire  Department,  are  entitled  to  membership 
in  the  corporate  association  organized  by 
the  department  under  the  provision  of  the 
statute  of  1902  (?.  L.  1902,  p.  793),  for  the 
purpose  of  providing  and  maintaining  a  fund 
to  pension  "firemen"  and  their  families.  Lef- 
fingwell  V.  Kiersted,  05  AtL  1029,  1030,  74 
N.  J.  Law,  407. 

As  laborer 

See  Laborer. 

As  officer 

See  Officer. 

FIREPROOF  BUTLDIKG 

The  term  "fireproof"  as  used  in  an  ordi- 
nance requiring  fireproof  roofs,  when  rea- 
sonably construed,  means  a  roof  that  can  be 
reasonably  depended  upon  to  resist  the  ac- 
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tiou  of  ordinary  fires.  Lane-Moore  Lumber 
Co.  V.  City  of  Storm  Lake,  130  N.  W.  024, 
928,  151  Iowa,  130. 

FIREPROOF  SAFE 

A  contract  of  sale  of  a  safe  designated 
as  a  **fireproof  safe,"  merely  represents  that 
the  safe  is  constructed  of  fireproof  material, 
and  does  not  warrant  it  as  to  the  amount  of 
heat  or  duration  of  exposure  to  heat  which  It 
wlU  resist,  and  an  Implied  warranty  that 
the  safe  will  protect  its  contents  against  any 
given  exposure  to  fire  is  unauthorized.  Rich- 
ardson V.  CarUs,  128  N.  W.  168  ITO.  26  S.  D. 
202,  Ann.  Cas.  1913B,  47 


Lumber  which  has  been  subjected  to  a 
fireproofing  process  that  largely  increases  its 
value,  but  which  can  still  be  applied  to  the 
ordinary  uses  of  sound  lumber,  Is  not  dutia- 
ble as  manufactures  of  wood  not  specially 
provided  for  under  paragraph  208,  Tariff  Act 
July  24,  1897,  c.  11,  |  1,  Schedule  D,  30  Stat. 
168,  but  as  "sawed  lumber"  under  paragraph 
195,  30  Stat.  167.  Fireproofed  lumber  is  an 
imported  article  and  consists  of  oak  and 
white  pine  sawed  lumber  which  has  been 
treated  for  the  purpose  of  making  it  fire- 
proof by  a  process  by  which  It  is  chemicaliz- 
ed. The  process  involves  softening  the  lum- 
ber and  opening  Its  pores,  withdrawing  the 
sap,  injecting  the  chemicals  into  the  fiber  of 
the  wood,  and  then  treating  the  wood  with 
heat  until  it  is  perfectly  dry,  thereby  crys- 
tallizing the  solution  of  the  chemicals  In  the 
fiber  of  the  wood.  F.  W.  Myers  &  Co.  v. 
United  States,  147  Fed.  204,  205,  77  C.  a  A. 
430. 

FIRM 

"In  arriving  at  a  conclusion  as  to  the 
ordinary  and  popular  meaning  of  the  word 
*firm,'  we  naturally  first  consult  the  stand- 
ard dictionaries.  Webster  defines  It  thus: 
The  name,  title,  or  style  under  which  a  com- 
pany transacts  business,  hence  a  partnership 
or  house,  as  the  firm  of  Hope  &  Co.  The 
Century  dictionary  defines  a  firm  to  be  a 
partnership  or  association  of  two  or  more 
persons  for  carrying  on  a  business,  a  com- 
mercial house,  a  concern,  also  the  name  or 
title  under  which  associated  persons  trans- 
act business.  Nuttall's  Standard  Dictionary 
thus  defines  the  word  'firm':  Partnership  or 
commercial  house,  or  the  name  or  title  un- 
der which  a  company  transacts  business."  A 
testator  gave  a  specified  sum  to  each  of  the 
employ^  of  the  firm  of  G.  &  K.,  of  which 
he  was  a  member.  At  the  time  of  the  exe- 
cution of  the  will  the  testator  was  a  member 
of  two  firms  of  the  name  of  G.  &  K.,  and 
at  the  time  of  his  death  he  was  a  member  of 
a  firm  and  of  a  corporation  of  that  name. 
Held,  that  the  testator  intended  to  reward 
employes  of  the  firm  and  of  the  corporation. 


In  re  Klein's  Ebtate,  88  Pac  798,  8Q2»  85 
Mont  186. 

Afl  person 

See  Person. 

Aa  merchant 

See  Merchant 

FIRM  DEBTS 

Debts  which  are  binding  on  partners 
only  by  estoppel  as  to  creditors  without  no- 
tlce  of  dissolution  are  not  "firm  debts,'*  tbe 
nonpayment  of  which  will  authoriase  bank- 
ruptcy adjudication  against  the  flrnL  In  re 
Pinson  &  Co.,  180  Fed.  787,  79<X 

FIRST 

FIRST  ASSISTANT 

One  who  entered  into  a  contract  with 
the  board  of  education  to  render  such  serv- 
ices as  teacher  as  would  be  required  of  him 
for  a  certain  time  was  not  a  "first  assistant,** 
within  Laws  1900,  p.  1605,  c.  751,  and  en- 
titled to  the  compensation  provided  by  that 
law.  Wood  V.  Board  of  Education  of  City 
of  New  tork,  112  N.  T.  Supp.  578,  580,  59 
Misc.  Rep.  605. 

FIRST  BnX 

Where  a  policy  of  credit  insurance  in- 
sured a  dealer  against  loss  which  he  might 
sustain  on  account  of  nonpayment  of  the 
first  bill  for  goods  sold  to  new  customers, 
which  was  not  to  be  in  excess  of  $400,  "first 
biir*  meant  the  particular  articles  contracted 
for  at  one  time,  without  regard  to  the  time 
within  which  the  bill  therefor  should  be 
paid,  and  did  not  Include  all  goods,  not  ex- 
ceeding $400,  which  were  sold  and  delivered 
between  the  first  sale  and  the  maturity  of 
the  bill  therefor.  Philadelphia  Casualty  Co. 
V.  Cannon  &  Byers  Millinery  Co.,  118  S.  W. 
1004,  1006,  133  Ky.  745. 

FIRST  CAUSE 

•'First  cause,"  **lnitlal  cause,**  "eflQcient 
cause,"  and  "proximate  cause"  all  mean  the 
same  thing  in  the  law  of  negligence.  They 
mean  the  cause  acting  first  and  Immediately 
producing  the  injury,  or  setting  other  causes 
In  motion,  all  constituting  a  natural  and  con- 
tinuous chain  of  events  each  having  a  close 
causal  connection  with  its  immediate  prede- 
cessor ;  the  final  event  In  the  chain  immedi- 
ately effecting  the  injury  as  a  natural  and 
probable  result  of  the  cause  which  first  acted, 
and  the  person  responsible  for  the  first  event 
having  reasonable  ground  to  expect  at  the 
moment  of  his  act  or  default  that  a  personal 
injury  to  some  person  might  probably  result 
therefrom.  There  may  be  pre-existing  condi- 
tions or  events  without  which  the  final  in- 
jury >could  not  have  happened,  such  as  the 
momentary  shying  of  a  horse  on  a  defective 
highway,  the  inadvertent  and  nonnegligent 
misstep  of  a  traveler  Into  a  dangerous  exca- 
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ration  dose  to  the  sidewalk,  or  the  nonneg- 
ligent  misstep  or  siit)  upon  the  floor  or  pas- 
sage; bat  none  of  these  is  to  be  deemed  a 
cause  of  the  final  injury  any  more  than  the 
mere  presence  of  the  injured  person  on  the 
scene  of  the  accident  They  are  not  links,  ei- 
ther Initial  or  otherwise,  in  the  legal  chain 
of  responsible  causation,  and  should  not  be 
referred  to  as  such,  even  though  in  ordinary 
Qonlegal  parlance  they  might  broadly  be 
termed  causea  They  are  mere  circumstances 
or  conditions  either  existing,  or  to  be  expect- 
ed in  the  natural  order  of  things  to  occur  at 
any  time;  and  they  do  not  enter  into  the 
chain  of  responsible  causation.  Winchel  v. 
Goodyear,  105  N.  W.  824,  827,  126  Wis.  271. 

FIBST-CUkSS  BOOK 

What  may  be  considered  a  **flrst-class" 
book  to  adorn  the  library  of  a  literary  man 
might  not  be  first-class  when  it  was  to  be 
used  by  a  doctor  in  his  everyday  work.  The 
term  "first-class"  is  relative  in  its  meaning, 
and  depends  upon  the  use  to  be  made  of  the 
book,  and  upon  the  character  of  the  persons 
who  are  to  use  it.  Cleveland  v.  Martin,  75 
N.  B.  772,  778,  218  111.  73,  8  li.  R.  A.  (N.  S.) 
629. 

FIBST-CUkSS  FUtE  PROTECTIOK 

A  contract  of  a  waterworks  company  to 
furnish  "first-class  fire  protection"  obligates 
it  to  furnish  mains  of  the  largest  size  men- 
tioned in  the  contract  if  such  protection  can- 
not be  given  with  less.  Meridian  Waterworks 
Co.  V.  Meridian,  37  South.  927,  928,  85  Miss. 
515. 

FIBST-CI.ASS  ROAD 

A  *'first-class  road"  is  not  less  than  40 
nor  more  than  60  feet  wide.  Craighead  v. 
State,  117  S.  W.  128, 129,  55  Tex.  Cr.  R.  386. 

FIRST  DAT 

In  specifications  of  a  patent  of  a  bank 
account  book  to  facilitate  the  transfer  of  de- 
positors' accounts,  that  "the  first  balance  col- 
umn and  'transactions  of  the  first  day*  may 
be  placed  before  the  name  colunm  without 
varying  from  the  principle  of  our  invention," 
the  term  "transactions  of  the  first  day"  means 
the  transactions  for  Monday,  including  the 
deposits,  checks,  and  balance;  those  being 
the  items  included  under  the  heading  as 
shown  in  all  the  drawings  of  the  patent. 
Time-Saver  Co.  v.  Stamford  Trust  Co.,  176 
Fed.  358,  361,  99  C.  C.  A.  632. 

FIRST  BAY  OF  TH£  TERM 

Where  a  district  Judge  by  written  order 
in  vacation  adjourned  the  "October  term"  of 
the  district  court,  which  was  set  for  October 
21st,  to  the  11th  day-  of  November,  which  or- 
der was  entered  upon  the  Journal,  but  no  oth- 
er proceedings  had,  the  day  to  which  the 
court  was  adjourned,  being  the  day  upon 
which  the  Judge  was  present  and  the  court 
ready  to  transact  business^  was  "the  first 


day  of  the  term,'*  as  applicable  to  the  lien 
of  Judgments  rendered  during  the  term. 
Parrott  v.  Wolcott,  106  N.  W.  607,  608>  75 
Neb.  530. 

FIRST  INSTANCE 

See  In  the  First  Instance. 

FIRST  MEETING  OF  CREDITORS 

The  term  "first  meeting  of  creditors," 
used  in  Bankr.  Act  July  1,  1898,  c.  541,  f  55b, 
30  Stat.  559,  providing  that  at  the  first  meet- 
ing of  creditors  the  Judge  or  referee  may  al- 
low or  disallow  claims  then  presented,  means 
the  first  meeting  after  adjudication  provided 
for  in  section  55a.  In  re  Back  Bay  Automo- 
bile Oo.,  158  Fed.  679,  682. 

FIRST  NET  PROFITS 

Where  the  owner  of  a  mining  lease  sold 
a  two-thirds  interest  therein,  to  De  paid  for 
out  of  the  "first  net  profits"  of  the  mine,  the 
"first  net  profits"  comprised  the  first  excess 
of  current  receipts  for  ore  taken  out  of  the 
ground  over  and  above  the  current  expenses 
for  producing  the  ore,  and  the  necessary 
charges  for  repairs  and  betterments,  and  the 
purchasers  were  not  to  be  reimbursed  for 
moneys  expended  in  the  development  of  the 
mine,  sinking  of  shaft,  erection  of  mill,  pur- 
chase of  machinery,  etc.,  which  constituted 
capital,  before,  an  account  of  the  first  net 
profits  was  estimated.  Crocker  v.  Barteau, 
110  S.  W.  1062, 1066,  212  Mo.  359. 

FIRST  OFFENDER 

Ky.  St.  i  2095,  subsec.  19a,  provides  that 
any  Juvenile  or  first  offender  of  the  age  of  21 
years  or  under  committing  any  crime  where- 
by punishment  in  the  state  prison  or  reform 
school  is  contemplated  shall  be  sentenced  to 
the  house  of  reform.  Section  1127  provides 
that  offenses  are  either  felonies  or  misde- 
meanors, and  such  offenses  as  are  punishable 
by  confinement  in  the  penitentiary  or  with 
death  are  felonies,  and  all  others  misdemean- 
ors, and  section  1308  makes  shooting  in  a 
public  highway  a  misdemeanor  punishable  by 
fine  and  imprisonment.  Held,  that  a  boy  16 
years  of  age  was  a  "first  offender"  though  he 
had  theretofore  been  convicted  of  shooting  at 
random  in  a  public  highway ;  the  statute  on- 
ly contemplating  felonies  within  the  term 
"crime,"  so  that  upon  convicting  him  of  man- 
slaughter he  should  have  been  committed  to 
the  reform  school.  Henson  v.  Commonwealth, 
147  S.  W.  399,  400,  148  Ky.  631. 

FIRST  PAYMENT 

Earnest  money  synonymous,  see  Earnest 

FIRST  REFUSAI« 

Where  wheat  is  delivered  to  and  received 
by  a  milling  company  in  pursuance  of  a  cus- 
tom known  to  both  parties  and  with  refer- 
ence to  which  they  contract  for  the  company 
to  mix  all  wheat  delivered  to  It  with  that 
belonging-  to  it  in  one  common  mass^  *^8t 
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refusal"  of  the  wheat  being  reserved  by  the 
company,  the  term  ''first  refusal"  Is  intended 
to  give  the  company  a  preferred  right  to  pur- 
chase at  all  times  and  to  limit  the  right  of 
the  holder  of  its  receipt  to  receive  grain  in 
return  therefor,  to  cases  in  which  the  com- 
pany does  not  care  to  purchase.  Savage  v. 
Salem  Mills  Co.,  85  Paa  69,  73,  48  Or.  1,  10 
Ann.  Gas.  1065. 

FIRST  BEGinUAR  SESSIOK 

Where  a  statute  provides  that,  when  a 
road  Is  laid  over  lands  not  witliin  any  town 
or  plantation  required  to  raise  money  to 
make  and  repair  highways  the  county  com- 
missioners shall,  at  their  "first  regular  ses- 
sion" thereafter,  assess  thereon,  and  on  ad- 
Joining  townships  benefited  thereby,  such  an 
amount  as  tliey  judge  necessary  for  making 
and  opening  the  road,  the  assessments  are 
to  be  made  at  the  same  regular  session  at 
which  the  location  of  the  road  is  filed;  the 
object  of  the  statute  being  to  prevent  their 
being  made  at  an  adjourned  term  of  such  reg- 
ular session.  Such  regular  session  will  be 
the  "first"  occurring  after  the  road  is  laid 
over  the  lands.  Mansur  v.  County  Com'rs  of 
Aroostook  County,  22  AtL  358,  358,  83  Me. 
514. 

FIRST  TAKER 

Where  the  owner  of  land  transfers  a  life 
estate  therein  to  one  person  and  the  remain- 
der to  another,  the  life  tenant  is  called  the 
''first  taker"  because  he  is  the  first  to  come 
into  possession  of  the  land.  Archer  y.  Jacobs, 
101  N.  W.  195,  197, 125  Iowa.  467. 

FIRST  TEK  TEARS 

The  phrase  "the  first  ten  years,*'  as  used 
in  a  franchise  granted  by  a  municipality  to 
a  waterworks  company,  providing  that  the 
privileges  granted  to  the  company  shall  con- 
tinue for  a  term  of  25  years  from  and  after 
the  passage  of  the  ordinance,  and  the  mu- 
nicipality agreeing  to  lease  the  company's 
fire  hydrants  for  said  term,  and  pay  a  rent 
per  year,  and  the  municipal  taxes  assessed 
on  the  property  for  the  first  10  years,  etc., 
points  to  the  first  period  of  10  years  in  the 
period  of  25  years,  and,  there  being  no  period 
of  25  years  except  the  one  commencing  with 
the  life  of  the  franchise,  the  10-year  period 
will  commence  at  that  time.  Town  of  Wash- 
bum  V.  Washburn  Waterworks  Co.,  98  N. 
W.  539,  541,  120  Wis.  575. 

A  contract  bound  plaintifl  to  deliver  to 
defendant  power  as  follows:  "For  the  first 
five  years,  5,000  horse  powers  free  of  charge ; 
for  the  second  five  years,  5,000  horse  powers 
at  the  annual  rate  of  $2.50  per  horse  power; 
and  thenceforth  5,000  horse  powers  at  the 
annual  rate  of  $6.00  per  horse  power,  or  so 
much  thereof  as  [defendant]  shall  consume, 
it  is  understood  that  if  [defendant]  desires 
further  power,  and  the  same  is  not  being 
used  [plaintiff]  will  furnish  it  for  the  first  ten 
years  at  the  annual  rate  of  $2.50  per  horse  ^ 


power,  and  thereafter  at  the  annual  rate  of 
$5.00  per  horse  power."  Held,  that  the  "first 
ten  years"  used  In  the  stipulation  for  extra 
power  ran  concurrently  with  the  five-year 
periods  for  which  the  power  rate  was  fixed, 
and  th^r  commencement  was  not  postponed 
until  def«adant  should  commence  n^Lng  extra 
power,  but  at  the  expiration  of  ten  years  from 
the  date  when  power  was  first  furnished  un- 
der the  contract  defendant  was  bound  to  pay 
the  $5  rate  for  all  power  used  by  it,  whether 
in  excess  of  5,000  horse  powers  or  not  Great 
Falls  Water  Power  &  Townsite  Co.  v.  Boston 
&  M.  ConsoL  Copper  A  Silver  Min.  Co.,  81 
Pa&  392,  393,  83  Mont  10. 

FIRST  TERM 

The  provision  of  Code  1899,  c.  6^  i  8,  that 
notice  of  a  contest  of  election  to  county  of- 
fice shall  be  presented  to  the  "first  term" 
of  the  county  court  after  notice  of  contest  is 
delivered  to  the  oontestee,  means  the  first 
regular  term,  not  a  special  term.  Stafford 
V.  Mingo  County  Court,  51  S.  B.  2,  58  W.  Va. 

sa 
FISCAL 

"Fiscal"  is  defined,  as  a  noun,  by  Web- 
ster as  "treasurer,"  and  as  an  adjective^ 
"financial,  pertaining  to  finance";  so  that 
the  comptroller  of  a  city,  who  Is  the  sole 
treasurer  of  the  board  of  education,  is  the 
only  fiscal  ofiScer  of  the  board.  Eagan  v. 
Board  of  Education,  116  N.  Y.  Supp.  167, 16& 

FISCAI.  AFFAIRS 

"Fiscal  affairs,"  as  used  in  Const  i  172, 
providing  that  the  fiscal  affairs  of  the  county 
shall  be  transacted  by  a  board  of  county  com* 
missioners,  "are  not  limited  to  matters  per- 
taining solely  to  public  revenue  as  they 
doubtless  are  In  some  connections."  State  v. 
Lewis,  119  N.  W.  1037,  1040,  18  N.  D.  125 
(quoting  and  adopting  construction  in  Martin 
V.  Tyler,  60  N,  W.  302,  4  N.  D.  278,  25  L.  R. 
A.  838). 

FISCAI.  COURT 

The  "fiscal  court**  is  one  of  special  and 
limited  jurisdiction.  It  has  no  power  to  ap- 
propriate the  money  of  the  county  except  as 
authorized  by  law.  Mitchell  v.  Henry  Coun- 
ty, 100  S.  W.  220,  221,  124  Ky.  833. 

FISCAI.  OFFICER 

A  city  ofiScer  who  collects  or  receives 
public  money,  though  not  holding  it,  is  a  "fis- 
cal officer"  within  Const  f  160,  making  fiscal 
officers  of  cities  of  the  second  class  Ineligible 
to  succeed  themselves,  and  providing  that  the 
term  "fiscal  officer"  shall  not  include  one 
whose  chief  duty  is  not  collecting  or  holding 
public  moneys.  Dorian  y.  Walters  <Ky.)  116 
S.  W.  318,  814. 

FISCAI.  TEAR 

See  Current  Fiscal  Year. 
Year  as  fiscal  year,  see  Yeai^ 
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FISH 

As  Animals,  see  Animal. 

As  terse  naturse,  see  Fene  Natana. 

nSH  nC  PACKAGES 

Certain  fish  which  have  been  dried,  pack- 
ed in  ice  or  otherwise  prepared  for  preser- 
yation,  and  are  imported  in  packages  con- 
taining less  than  one-half  barrel,  are  du- 
tiable nnder  the  provision  in  paragraph  261, 
Tariff  Act  July  24,  1897,  c  11,  |  1,  Schedule 
G,  30  Stat  171,  for  "fish  ♦  •  •  dried, 
*  *  *  packed  in  ice  or  otherwise  prepared 
for  preservation,"  and  not  under  paragraph 
258  of  said  act,  30  Stat.  171,  as  "fish  in  pack- 
ages containing  less  than  one-half  barreL*' 
Harvey  v.  United  States,  137  Fed.  816. 

Fish  roe,  or  caviar,  in  tin  packages,  is, 
by  virtue  of  the  similitude  clause  in  section 
7,  Tariff  Act  July  24,  1897,  c.  11,  30  Stat 
205,  dutiable  at  the  rate  applicable  to  fish 
in  tin  packages,  enumerated  in  paragraph 
258  of  said  act  1 1,  Schedule  G,  30  Stat  171, 
which  article  it  resembles  in  quality,  tex- 
ture and  use,  especially  use,  within  the  mean- 
ing of  said  sectioD.  Menzel  &  Co.  v.  United 
States,  136  Fed.  918,  919. 

Frozen  fish  imported  in  packages  con- 
taining less  than  one-half  barrel  are  dutiable 
under  the  provision  in  {xaragrapu  258,  Tariff 
Act  July  24,  1897,  c.  11,  f  1,  Schedule  G,  30 
Stat  171,  for  "fish  in  packages  containing 
less  than  one-half  barrel,  and  not  specially 
provided  for,"  rather  than  under  that  in 
paragraph  261  of  said  act  30  Stat  171  for 
"fish,  fresh,  ♦  ♦  •  frozen,  packed  In  ice, 
or  otherwise  prepared  for  preservation,  not 
specially  provided  for."  Loggie  v.  United 
States;  137  Fed.  813,  70  C.  C.  A.  433. 

Tariff  Act  July  24,  1897,  c.  11,  S  1,  Sched- 
ule G,  par.  258,  30  Stat  171,  provides  for  an- 
chovies, etc,  in  tins  of  various  sizes,  but  not 
larger  than  70  cubic  inches,  with  a  further 
provision  for  (1)  such  fish  'In  other  packag- 
es/' (2)  "all  other  fish  ♦••  in  tin  pack- 
ages,'* and  (3)  "fish  in  packages  containing 
less  than  one-half  barret"  Held  that  an- 
chovies in  tins  containing  more  than  70 
cubic  inches  and  less  than  half  a  barrel 
are  subject  to  the  provision  for  fish  "in  oth- 
er packages."  Strohmeyer  &  Arpe  Co.  v. 
United  States,  172  Fed.  295,  296. 

Herring  in  tins,  which  have  been  pickled, 
salted,  skinned,  or  boned,  are  dutiable  as 
**fl8h  •  ♦  ♦  in  tin  packages,"  under  Tariff 
Act  July  24,  1897,  c.  11,  |  1,  Schedule  G,  par. 
258,  30  Stat  171,  rather  than  as  "herrings, 
picked  or  salted,"  or  as  "fish,  skinned  or 
honed,"  under  paragraphs  260,  261,  30  Stat 
171.  The  fact  of  importation  in  tins  controls 
over  the  other  conditions  set  forth  in  the  two 
latter  paragraphs.  Benson  v.  United  States, 
159  Fed.  118,  119,  86  C.  C.  A.  30& 


TUOBL  liEGAIAT  OAI7GHT 

The  proviso  in  Pub.  Acts  1899,  p.  128, 
Act  No.  88,  i  2,  makes  it  unlawful  to  market 
or  have  in  possession  specified  kinds  of  fish 
of  less  than  specified  weight:  "Provided  that 
it  shall  be  lawful  to  transport  or  sell  any 
of  said  described  kinds  of  *fish  legally  caught' 
during  any  season  of  the  year,"  aflirmatlvely 
gives  fishermen  the  right  to  transport  and 
sell  mature  fish  at  any  time  when  legally 
caught  but  that  it  does  not  allow  the  tak- 
ing and  sale  of  immature  fish  caught  in 
the  open  season  in  legal  nets  and  found  dead 
or  injured  when  removed  from  the  nets. 
People  V.  Coffey,  118  N.  W.  732.  733,  155 
Mich.  108. 

FISH  BOE 

Dutiable   as  an   article  preserved   for 
food,  see  Preservation — Preserved. 

FISH  SKINHHD   OR  BOHED 

Cream  of  codfish,  consisting  of  codfish 
skinned  and  boned,  and  subjected  to  the  fur- 
ther process  of  cutting  or  shredding,  is  duti- 
able as  "fish  skinned  or  boned,"  under  Tariff 
Act  July  24,  1897,  c.  11,  1 1,  Schedule  Q,  par. 
261,  30  Stat.  171.  H.  B.  Teed  &  Co.  v.  Unit- 
ed States,  126  Fed.  447,  448. 


See  American  Fishery;  Right  of  Fish- 
ery. 

As  personal  property,  see  Personal  Prop- 
erty. 

As  privilege,  see  Privileges  and  Immuni- 
ties. 

As  real  property,  see  Real  Property. 

As  right,  see  Right 

Right  of  fishery  as  property,  see  Prop- 
erty. 

What  is  ordinarily  know  an  a  "fishery" 
is  the  exclusive  right  of  taking  fish.  By  the 
ancient  common  or  unwritten  law  prevail- 
ing within  the  locality  now  constituting  the 
state  of  New  Hampshire,  exclusive  rights  of 
fishing  in  lakes  and  ponds  did  not  vest  the 
proprietor  of  the  sou  as  such,  but  fishing,  as 
well  as  fowling,  was  free  or  subject  to  pub- 
lic control.  Percy  Summer  Club  v.  Astle,  145 
Fed-  53,  55. 

A  "fishery"  is  a  right  to  employ  within 
a  particular  stretch  of  water  lawful  means 
for  the  taking  of  fish  which  may  be  found 
there.  It  is  to  be  distinguished  from  a  fish- 
ing place,  or  the  right  to  use  a  particular 
shore  or  beach  as  a  basis  for  canying  on  the 
business.  The  latter  is  always  vested  in 
the  shore  owner,  and  is  entirely  distinct  from 
the  right  to  fish  from  the  water.  As  a  right 
of  property,  a  "fishery"  is  real  and  not  per- 
sonal property.  It  is  a  part  of  the  soil,  and  . 
not  an  entity  having  an  independent  exist* 
ence.  So  far  as  it  is  exercised  upon  another's 
land,  it  is  a  profit  k  prendre,  and  cannot 
therefore  be  claimed  by  way  of  easement 
Where  a  mere  right  of  fishery  in  public  water 
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has  been  conferred  by  the  soTereign,  It  will 
not  be  regarded  as  exclusive,  in  the  absence 
of  anything  to  Indicate  an  intention  to  make 
it  excliisive,  although  the  title  to  the  soU  is 
in  the  grantor.  A  navigable  stream  is  a  pub- 
lic highway,  where  all  the  people  of  common 
right  may  go,  and  prima  fade  have  a  com- 
mon right  to  fish.  Hume  v.  Rogue  River 
Packing  Co.,  92  Paa  1065,  1067,  1068,  51  Or. 
237,  31  L.  R.  A,  (N.  S.)  396»  131  Am.  St 
Rep.  132. 

FISHING 

As  public  use,  see  Public  Use  (In  Emi- 
nent Domain). 


See  Railway  Fishplate& 

FISSURE 

The  boundaries  of  a  lode  constitute  a 
"fissure."  Noyes  v.  Clifford,  94  Pac.  842,  847, 
37  Mont.  138. 

FISSURE  VEIN 

**  'Fissure  veins*  have  many  characteris- 
tics. They  are  the  fillings  of  fissures  or  open- 
ings of  the  country  rock,  of  all  kinds  of 
rocks  of  all  ages,  contain  different  kinds  of 
material,  in  some  respects  corresponding 
vdth,  in  others  differing  from,  the  country 
rock;  the  most  common  material  being 
quartz.  The  fissures  have  selvages  and  slick- 
ensides,  and  the  gangue  material  is  generally 
easily  distinguished  from  the  country  rock. 
Fissure  veins  are  simple  or  banded,  according 
to  structure  as  to  mtherals.  Some  continue 
in  the  same  direction;  others  are  irregular 
and  change  their  courses.  Some  have  contin- 
uity of  ore,  while  others  are  barren  in  plac- 
es, and  still  others  are  faulted."  Grand  Cent. 
Min.  Co.  V.  Mammoth  Min.  Co.,  83  P.  648, 
676,  29  Utah,  490. 

FIT 

See  Reasonably  Fit 

FIT  AND  COMPETENT 

As  used  in  the  rule  requiring  a  master  to 
select  fit  and  competent  persons  as  colabor- 
ers  for  his  employes,  the^  words  "fit  and  com- 
petent persons'*  mean  something  more  than 
skillfull  and  experienced  persons;  careful- 
ness and  faithfulness  being  also  required. 
Furlong  v.  New  York,  N.  H.  &  H.  R.  Co.,  78 
Atl.  489,  492,  83  Conn.  568,  21  Ann.  Cas.  937. 

FIT  ONIiT 

The  words  ''fit  only,"  as  used  in  Tariff 
Act  1897,  Free  List,  par.  568,  admitting  free 
grease  and  oils  fit  only  for  soap  making, 
wire  drawing,  or  stuffing  or  dressing  leather, 
are  to  be  strictly  construed,  so  that,  though 
a  certain  cod  oil  was  commonly  used  for 
stuffing  or  leather  dressing,  it  was  not  within 
the  free  list  as  "fit  only"  for  that  purpose, 
where  it  was  fit^  among  other  things,  for  the 


manufacture  of  blacking,  etc.  Swan  &  FUnch 
Co.  V.  United  States,  113  Fed.  243,  244,  51 
C.  C.  A.  200. 

Bones  which  have  been  submitted  to  a 
process  of  crushing  or  grinding,  producing 
an  article  known  commercially  as  crushed  or 
ground  bone,  which  Is  fit  for  other  than  fer- 
tilizing purposes,  wa^  dutiable  as  "mannfac* 
tures  of  bone**  under  paragraph  460  of  the 
act  of  1890,  and  was  not  free  as  "bones  crude 
or  not  burned,  calcined,  ground,  steamed, 
or  otherwise  manufactured,  •  •  ♦  fit  on- 
ly for  fertilizing  purposes.**  Gardiner  v. 
Wise,  84  Fed.  337,  338,  28  C.  O.  A.  148. 

Old  gunny  cloth  or  cotton  bagging,  form- 
erly used  for  covering  cotton  bales  in  ragged, 
dirty,  and  partly  rotten  pieces,  to  be  used 
chiefly  as  paper  stock  for  making  Manila 
paper  only,  is  no  longer  "fit  only'*  for  paper 
stock  under  paragraph  632  of  the  free  list 
and  is  dutiable  under  paragraph  463,  as 
waste,  not  specially  provided  for,  at  10  per 
cent  ad  valorem;  it  being  shown  that,  be- 
sides being  used  for  the  making  of  paper, 
great  quantities  of  it  are  used  for  patching 
cotton  bales  and  for  conversion  into  yarns 
or  for  making  Jute  shoddy.  Train  v.  United 
States,  107  Fed.  261. 


FITFUIi  ACTS  OF  OWHEBSHIP 

Claim  of  ownership  of  land  for  a  num- 
ber of  years,  the  payment  of  taxes  thereon, 
the  occasional  cutting  of  timber,  and  the 
employment  of  agents  to  maintain  a  watch 
to  prevent  other  persons  from  trespassing 
thereon,  were  only  "fitful  acts  of  ownership" 
and  insufficient  to  establish  adverse  posses- 
sion. Connerly  y.  Dickinson,  99  S.  W.  82,  83, 
81  Ark.  258  (citing  Brown  v.  Bocquin,  20  S. 
W.  813,  57  Ark.  97;  Driver  v.  Martin,  60  S. 
W.  651,  68  Ark.  551 ;  Boynton  v.  Ashabranner, 
88  S.  W.  566.  75  Ark.  415 ;  Henry  Shoe  Co.  v. 
Williamson,  40  S.  W.  703,  64  Ark.  100). 

FITTED  FOR  USE 

Where  steel  parts  have  been  assembled 
and  united  into  complete  window  sashes, 
they  have  been  too  far  advanced  in  manu- 
facture to  permit  their  inclusion  within  Tar- 
iff Act  July  24,  1897,  c.  11,  S  1,  Schedule  C, 
par.  125,  30  Stat.  159,  relating  to  "structural 
shapes  of  iron  or  steel  ♦  •  ♦  'fitted  for 
use.'"  Ackerson  v.  United  States,  172  Fed. 
303. 

FITTERS 

See  Iron  Fitters. 

FITTINGS 

Fittings  of  guns,  see  Parts  or  Fittings  of 
Guns. 

FIVE 

« 

FIVE  AND  ONE  PER  CENT. 

Where  defendants' grantors  applied  to  a 
firm  for  a  mortgage  loan  at  '*five  and  one 
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per  cent  per  annum"  from  a  spedfled  date, 
and  the  firm  made  the  loan  from  its  own 
funds  at  5  and  1  per  cent,  taking  two  notes 
and  mortgages;  one  securing  the  amount  of 
the  loan  at  5  per  cent  Interest  and  the  other 
securing  a  note  for  1  per  cent  of  such 
amount  with  interest  at  8  per  cent,  the 
words  **flve  and  one  per  cent"  should  be  con- 
strued to  mean  6  per  cent,  interest,  and  not 
5  per  cent  interest  and  1  per  cent  commis- 
sion, so  that,  on  payment  of  the  loan  on  an 
interest  date  as  authorized  by  the  mortgage, 
the  holder  of  the  second  mortgage  was  not 
entitled  to  hold  and  enforce  it  for  the  amount 
of  interest  subsequently  accruing.  Citizens* 
State  Bank  of  Perry  v.  Chambers,  105  N.  W, 
692,  694,  129  Iowa,  414. 

FIVE  DOIXAR  BILL 

The  ordinary  meaning  of  the  term  "five 
dollar  bill"  is  a  bank  bill  for  the  payment 
of  five  dollars,  and  an  indictment  charging  a 
person  with  stealing  "one  hundred  and  twen- 
ty dollars  in  paper  money,  to  wit,  two  twen- 
ty-dollar bills,  five  ten-dollar  bills,  and  six 
five-dollar  bills,"  is  not  subject  to  demurrer 
on  the  ground  that  it  does  not  disclose  what 
kind  of  money  was  stolen.  Johnson  v.  State, 
45  S.  E.  960,  962,  119  Ga.  257  (citing  Allen  v. 
State,  12  S.  E.  651,  86  Ga.  400). 

FIVE  FEB  CENT.  GRADE 

A  **five  per  cent  grade"  is  a  rise  of  five 
feet  In  100  feet  Alexandria  t.  Morgan's 
Louisiana  &  A.  T.  R.  &  S.  S.  Co.,  33  South. 
65,  69,  109  La.  50. 

FIVE  SVCCESSIVE  ISSUES 

See  For  Successive  Issues. 

FIX 

In  a  sentence  reciting  that  accused  is 
sentenced  "for  a  term  of  not  less  than  six 
years,  and  the  court  recommends  that  the 
maximum  term  be  not  more  than  seven 
years,"  etc.,  the  language  as  to  the  maximum 
period,  although  in  the  form  of  a  recommen- 
dation, amounts  to  a  "fixing"  of  the  maxi- 
mum period  of  imprisonment,  and  hence  the 
sentence  cannot  be  treated  as  a  nullity  so  as 
to  Justify  a  resentence.  In  re  Richards,  114 
N.  W.  348,  349,  150  Mich.  421. 

Greater  New  York  Charter  (Laws  1897, 
c.  378),  §  455,  authorizing  the  commissioner 
of  brid^res,  when  thereto  authorized  by  the 
board  of  estimate  and  apportionment  and 
board  of  aldermen,  to  employ  a  consulting 
engineer  skilled  in  bridge  construction,  and 
Laws  1897,  c.  665,  providing  for  the  estab- 
lishment of  a  public  drive  and  parkway  as 
an  extension  of  Riverside  Drive,  did  not  au- 
thorize the  commissioner  of  highways  to  con- 
tract with  an  engineer  to  furnish  plans  and 
specifications  for  the  drive  and  superintend 
a  part  of  the  work  for  compensation  based 
npon  a  percentage  of  the  cost,  until  such 
plans  and  specifications  were  approved  by  the 


board  of  estimate  and  apportionment,  and 
such  contract  was  not  the  fixing  of  the  salary 
of  a  consulting  engineer,  within  section  456. 
Hildreth  v.  aty  of  New  York,  122  N.  Y. 
Supp.  1053,  138  App.  Div.  103. 

FiaaUty  impUed 

"Fix"  is  defined  by  the  Standard  Dic- 
tionary as  "to  decide  definitely,  make  sure; 
settle,  determine  as,  'His  fate  will  be  fixed 
to-night,'  **  and  in  this  sense  it  is  used  in  the 
provision  of  the  tax  law  that  the  assessors 
shall  after  a  hearing  *'fix"  the  value  of  the 
property,  and  hence,  the  provision  for  the  re- 
assessing of  land  unlawfully  assessed  and 
for  an  assessment  at  the  valuation  for  the 
previous  year  having  provided  for  a  notice 
and  hearing  before  the  fixing  of  the  value,  it 
is  not  unconstitutional  as  providing  for  an 
assessment  without  notice.  Ft.  Miller  Pulp 
&  Paper  Co.  v.  Bratt,  104  N.  Y.  Supp.  350, 
356,  119  App.  Div.  685. 

Under  Laws  1903,  p.  64,  |  9,  requiring  a 
public  improvement  ordinance  to  fix  the  time 
the  work  shall  be  completed,  and  providing 
that  the  council  shall  not  consent  to  more 
than  two  extensions,  an  ordinance,  requiring 
the  work  to  be  completed  within  a  specified 
time  provided  the  days'  work  lost  because 
of  injunction,  court  proceedings,  bad.  weather, 
strikes,  etc.,  shall  be  added  to  the  days  speci- 
fied, is  invalid,  because  it  fails  to  fix  the 
time  for  the  completion  of  the  work,  the  word 
"fix"  meaning  Immovable  or  definite;  to  de* 
termine  or  settle  definitely.  Rackliff  v.  Pet- 
ers, 115  S.  W.  503,  504,  136  Mo.  App.  168. 

Under  Laws  1903,  p.  64,  S  9,  providing 
that  ordinances  for  public  improvements  shall 
fix  the  time  within  which  the  work  shall  be 
completed  after  the  contract  shall  be  award- 
ed, and  that  the  council  may  give  its  consent 
for  an  extension  of  the  time  only  on  the  con- 
tractor requesting  it  and  consenting  to  a  re- 
duction of  the  price,  an  ordinance  declaring 
that  the  work  shall  be  completed  within  a 
specified  time  after  the  award  of  the  contract 
provided  that  days*  work  lost  through  injunc- 
tion, bad  weather,  general  strikes,  etc.,  shall 
be  added  to  the  number  of  days  above  speci- 
fied, is  not  invalid  for  failing  to  fix  the  time 
for  the  completion  of  the  work,  the  word 
"fix"  merely  meaning  a  rule  by  which  the 
time  is  to  be  determined.  Gist  v.  Racklijfe- 
Gibson  Const.  Co.,  123  S.  W.  921,  926,  224 
Mo.  369. 

As  preserilie 

To  **flx  a  compensation"  within  B.  &  O. 
Comp.  §§  2636,  2638,  requiring  the  county 
court  to  "fix  a  compensation"  for  publishing 
its  proceedings,  is  to  prescribe  a  rule  or  rate 
by  which  it  is  to  be  determined  (citing  And. 
Law  Diet.).  It  is  something  more  than  the 
mere  examination  and  allowance  of  a  claim 
against  the  county;  it  not  only  involves  the 
determination  of  the  amount  to  be  allowed, 
but  makes  the  result  final  and  conclusive  up- 
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on  the  parties  by  a  decision  or  order.  Flags 
y.  Colombia  Gonnty,  d4  Pac  184»  186,  61 
Or.  172. 


The  word  "fixed,"  as  ordinarily  nsed, 
means  securely  placed,  fastened,  settled,  im- 
movable, unalterable.  National  Candy  Co. 
V.  MUler.  160  Fed.  51,  56,  87  C.  O.  A.  207. 

A  letter  written  by  the  father  of  one  of 
the  makers  of  a  note  directed  to  the  Indor^ 
see,  reciting,  "I  have  sworn  off  going  on 
notes,  but  want  to  help  my  son,  and,  if  he 
should  not  pay  the  $3,000  note^  I  will  see  that 
it  is  fixed  and  told  the  banker  that  I  would," 
signed,  etc.,  constituted  a  guaranty  of  pay- 
ment of  the  note,  according  to  Its  tenor  and 
legal  effect;  the  word  "fixed"  In  such  letter 
being  used  in  the  sense  of  **pay."  McCauley 
V.  Cross  (Tex.)  Ill  S.  W.  790,  791. 

A  receipt  for  one  month's  rent  of  de- 
scribed premises,  "five  years*  lease  to  be  fix- 
ed later,"  should  be  construed  as  meaning 
that  a  five-year  lease  of  the  premises  at  the 
rate  of  rental  specified  in  the  receipt  would 
be  given  later;  the  word  "fixed"  having  the 
meaning  of  "given,"  and,  as  so  construed, 
would  constitute  a  sufllciently  definite  agree- 
ment to  give  a  lease.  Schirmer  v.  Rehlll, 
100  N.  Y.  Supp.  745,  746,  57  Misc.  Rep.  439. 

The  word  "fixed,"  as  it  relates  to  the 
compensation  of  a  teacher  In  Laws  1899,  c. 
417,  amending  Greater  New  York  Charter, 
authorizing  each  school  board  to  adopt  by- 
laws fixing  the  salaries  of  principals,  etc.,  is 
used  in  the  sense  of  regulated,  pursuant  to  a 
continuous  discretionary  power  to  reduce 
salaries  to  the  minimum  limit  Buckbee  v. 
Board  of  Education,  100  N.  Y.  Supp.  943,  947, 
115  App.  Div.  366. 

FIXED  AND  LIMITED  TERM 

A  provision  in  a  dty  charter  authorizing 
the  mayor  and  council  to  lease  for  a  "fixed 
and  limited  term"  any  city  property  not 
needed  for  public  use  does  not  prevent  the 
leasing  of  such  property  to  be  used  for  pub- 
lic entertainments;  such  leasing  Is  "renting 
for  a  fixed  and  limited  term."  Oottlieb- 
Knabe  v.  Macklin,  71  Atl.  949,  951,  109  Md. 
429,  31  U  R.  A.  (N.  S.)  580»  16.  Ann.  Cas. 
1092. 

FIXED  BT  UkW 

See  Now  Fixed  By  Law. 

FIXED  BY  ORDINANCE 

"Fixed  by  ordinance,"  as  used  In  a  stat- 
ute authorizing  the  construction  and  mainte- 
nance of  waterworks  at  such  rates  as  may  be 
fixed  by  ordinance,  etc.,  may  be  construed  to 
mean  by  ordinance  from  time  to  time  as 
might  be  deemed  necessary.  Home  Tele- 
phone &  Telegraph  Co.  v.  City  of  Los  Angeles, 
155  Fed.  554,  563  (quoting  and  applying 
definitions  in  Freeport  Water  Co.  v.  City  of 
Freeport,  21  Sup.  Ct  493,  180  U.  S.  699,  45 
L.  Ed.  679). 


By  the  term  ''fixed  charges^  is  meant 
the  general*  running  expenses  which  are  at- 
tached to  every  business  and  composing  an 
essential  element  In  the  cost  of  a  manufac- 
tured article.  Worrell  &  Williams  y.  Kin- 
near  Mfg.  Co.,  49  S.  E.  988,  990,  103  Ya.  719, 
2  Ann.  Cas.  997. 

In  a  policy  oiC  strike  insurance  providing 
for  an  indemnity  not  exceeding  $50,000 
against  all  direct  damage  from  suspension 
of  operations  at  plaintiflfs  factory  caused  by 
strike,  and  that,  if  a  strike  entirely  suspend- 
ed the  production  of  goods,  defendant  Insur- 
er should  be  liable  for  l<^ss  of  net  profits  and 
for  fixed  charges,  to  an  amount  not  exceed- 
ing $166%  per  day  for  each  working  day  of 
such  entire  suspension,  and  that,  in  case  a 
strike  prevented  the  making  of  a  full  dally 
average  production  of  goods,  defendant 
should  be  liable  for  that  proportion  of  the 
net  profits  and  fixed  charges  which  the  pro- 
duction so  prevented  from  being  made  "bears 
to  the  average  daily  product,"  not  exceeding 
the  amount  insured,  and  further  that  the 
average  daily  product  should  be  determined 
from  the  amount  of  goods  last  produced  dur- 
ing a  period  of  12  months*  full  work  previous 
to  the  strike,  and  that  losses  should  be  com- 
puted from  the  day  of  the  strike  to  stich  time 
as  plal&tiff  should  be  ahle  to  produce  the 
former  daily  average,  etc.,  the  term  "fixea 
charges"  meant  those  expenses  necessarily 
incurred  in  maintaining  the  organization  In 
such  state  of  emciency  as  would  enable  It  to 
resume  normal  production  without  substan- 
tial delay  af  test  the  strike  was  ended,  or  as  It 
might  be  broken  by  a  gradual  return  of  em- 
ploy^, and  was  not  limited  to  Interest,  taxes, 
rent,  maintenance,  employes  under  contract, 
and  such  as  could  not  be  stopped  without 
detriment  to  the  property,  exclusive  of  sala- 
ries, office  force,  or  wages  of  mechanics. 
Buffalo  Forge  Co.  v.  Mutual  Securi^  Co.,  76 
Atl.  995,  999,  83  Conn.  393. 


The  consideration  for  rent  Is  the  nse  of 
the  land,  and  a  covenant  to  pay  rent  creates 
no  debt  until  the  time  stipulated  for  the  pay- 
ment arrives,  and  therefore  rent  accruing  un- 
der a  lease  after  the  filing  of  a  petition  in 
bankruptcy  against  the  lessee  is  not  provable 
against  his  estate  as  "a  'fixed  liability* 
•  •  ♦  absolutely  owing  at  the  time  of  the 
filing  of  the  petition,"  within  the  meaning  of 
Bankruptcy  Act  July  1,  1898,  c.  541,  |  63a  (1), 
30  Stat  562 ;  both  Its  existence  and  amount 
being  at  that  time  contingent  upon  uncertain 
events.  A  provision  in  a  lease  that  in  case 
the  lessees  should  be  declared  bankrupt  the 
lease  should  terminate,  and  the  lessor  should 
have  the  right  to  re>enter,  and  that  In  such 
case  the  lessees  should  indemnify  the  lessor 
for  any  loss  of  rents  during  the  remainder  of 
the  term,  paying  the  same  monthly  as  upon 
rent  days,  does  not  cieate  "a  fixed  liability 
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*  •  *  absolutely  owing  at  the  time  of  the 
filing  of  the  petition*'  against  the  lessees, 
within  the  meaning  of  Bankruptcy  Act  July 
1, 1898,  c.  541,  §  63a  (1),  30  Stat  562,  which 
can  be  proved  as  a  claim  against  their  estate; 
but  the  liability  is  altogether  contingent,  be- 
cause of  the  uncertainty  as  to  whether  the 
lessor  will  re-enter  and  terminate  the  lease, 
and,  If  he  does,  whether  there  will  be  any 
loss,  and  its  amount ;  nor  is  such  claim  prov- 
able as  "a  debt  founded  upon  an  express  con- 
tract,** under  section  63a  (4),  which  must  be 
read  in  connection  with,  and  as  limited  by, 
subdivision  1,  and  cannot  be  construed  as 
permitting  the  proof  of  claims  which  are 
contingent  both  as  to  liability  and  amount  at 
the  time  of  the  filing  of  the  petition.  In  re 
Roth  &  Appel,  181  Fed.  667,  669,  104  C.  0.  A. 
649,  31  L.  R.  A.  (N.  S.)  270. 

Where  tenant  under  a  lease  for  a  year  is 
adjudicated  a  bankrupt,  and  Is  granted  his 
discharge  before  the  expiration  of  the  lease, 
daim  for  rent  accruing  after  filing  of  peti- 
tion is  not  a  "fixed  liability  **wlthln  the  Bank- 
niptcy  Act  (Act  July  1,  1898,  c.  541),  and 
provable  against  the  estate,  or  released  by 
his  discharge.  Scott  v.  Demarest,  185  N.  Y. 
Supp.  264,  266,  75  Misc.  Rep.  289. 

A  provision  in  a  lease  that,  in  case  the 
lessee  shall  be  petitioned  into  bankruptcy  or 
declared  a  bankrupt,  the  lessor  may  re-enter 
and  terminate  the  lease,  and  that  in  such 
case  the  lessee  shall  pay  to  the  lessor  "as 
damages  a  sum  which  at  the  time  of  such 
termination  •  ♦  ♦  represents  the  differ- 
ence between  the  rental  value  of  the  premises 
and  the  rent  *  •  *  herein  named  for  the 
residue  of  the  term,"  does  not  create  a  liabil- 
ity which  can  be  proved  as  a  claim  against 
the  estate.  Slocum  v.  Soliday,  183  Fed.  410, 
412, 106  C.  C.  A.  5a 

Where  a  lease  provided  that  on  default 
in  the  payment  of  any  rent  the  rent  for  the 
entire  term  should  at  once  become  due  and 
payable,  on  the  bankruptcy  of  the  lessee 
while  so  in  default  the  rent  for  the  term,  so 
far  as  definitely  fixed  by  the  lease,  is  a  ^'fix- 
ed liability  absolutely  owing,"  within  the 
meaning  of  Bankr.  Act  July  1,  1898,  c.  541,  § 
63a  (1),  80  Stat.  562,  and  provable  in  bank- 
niptcy  against  the  lessee*s  estate ;  but  taxes 
and  insurance  premiums  which  the  bankrupt 
covenanted  to  pay  as  a  part  of  the  rent,  but 
which  at  the  time  of  the  bankruptcy  were 
not  due,  nor  the  amount  then  capable  of  as- 
certainment, are  not  so  proven.  In  re  Pitts- 
burg Drug  Co.,  164  Fed.  482,  488. 

Where  the  holders  of  notes  given  by  a 
bankrupt,  containing  warrants  of  attorney 
and  stipulations  for  the  payment  of  attor- 
ney's fees  for  services  rendered  in  the  prem- 
ises and  collecting  the  same,  took  Judgments 
on  the  notes,  which  were  not  due,  a  few  days 
before  the  bankruptcy,  after  which  they 
proved  the  notes  in  bankruptcy,  together 
with  claims  for  attorney's  fees,  it  is  held, 
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that  under  the  law  of  Pennsylvania,  by 
which  such  stipulations  for  attorney's  fees 
are  held  not  to  create  a  "fixed  liability*'  on 
the  part  of  the  debtor,  but  only  a  liability 
for  reasonable  fees  for  services  rendered,  not 
exceeding  the  amount  stipulated,  the  credi- 
tors were  not  entitled  to  the  allowance  of  the 
fees  claimed;  there  being  no  proof  of  any 
collection  service  rendered  which  entitled 
them  to  indemnification.  McCabe  v.  Patton, 
174  Fed.  217,  218,  98  O.  C.  A.  225. 

An  attorney's  fee  provided  for  In  a  note, 
payable  on  condition  that  "default  is  made 
in  the  payment  of  this  note  at  maturity,  and 
it  is  placed  in  the  hands  of  an  attorney  for 
collection  or  suit  is  brought  on  the  same,"  is 
not  a  "fixed  liability"  owing  at  the  time  of 
the  filing  of  a  petition  In  bankruptcy  against 
the  maker,  provable  against  his  estate,  under 
Bankr.  Act  July  1,  1898,  c.  541,  §  63a,  cl.  1, 
30  Stat  562,  where  the  petition  was  filed  be- 
fore the  note  matured,  and  It  is  immaterial 
that  the  note  had  been  placed  In  the  hands 
of  an  attorney.  In  re  T.  H.  Thompson  Mill- 
ing Co.,  144  Fed.  314,  315. 

FIXED  OPINION 

By  "fixed  opinion"  disqualifying  for  jury 
service  is  meant  opinion  of  such  a  firm  and 
fixed  nature  that  It  engenders  in  the  mind 
that  "pride  of  opinion"  which  causes  one.  In- 
voluntarily and  Innocently,  it  may  be,  to  com- 
bat and  doubt  testimony  tending  to  cast  dis- 
credit on  the  opinion  already  fixed.  Gam- 
mons V.  State,  37  South.  609,  613,  85  Miss. 
103. 

Where  a  juror,  at  the  trial  for  murder  in 
the  first  degree,  stated,  on  his  examination, 
that  a  nephew  of  the  deceased,  who  was  not 
a  witness  of  the  homicide,  had  told  him 
about  the  case,  but  that  all  that  was  said 
was  hearsay,  and  also  stated  that  he  had 
formed  a  "fixed"  opinion  in  his  mind  as  to 
the  guilt  or  innocence  of  accused,  but  that  he 
could  disregard  that  opinion  and  try  the  case 
according  to  the  law  and  the  evidence,  and 
that  he  had  no  bias  or  prejudice  for  or 
against  the  defendant;  and  another  juror, 
who  had  heard  substantially  the  same  ac- 
count on  rumor,  also  stated  that  he  had  no 
bias  or  prejudice  against  tlie  accused,  and 
that  his  opinion  would  not  control  him  in 
the  face  of  the  evidence,  it  was  held,  that  the 
word  "fixed"  was  merely  a  relative  term,  not 
necessarily  implying  fixed  bias;  and  that 
such  opinions  if  based  merely  upon  rumor, 
did  not  of  themselves  disqualify  the  Jurors. 
Jackson  v.  State,  145  S.  W.  559,  560, 103  Ark. 
2X 

FIXED  STANDARDS 

"There  are  standards  of  conduct  in  plen- 
ty, variation  from  which  is  permitted  and 
even  contemplated ;  but  they  cannot  proper- 
ly be  called  'fixed  standards*  in  the  sense  of 
being  settled,  firm,  immovable.  *  ♦  *  A 
standard  of  freight  rates  from  which  trans- 
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portatlon  companies  should  be  permitted  to 
depart  at  will,  generally  or  specially,  openly 
or  secretly,  could  hardly  be  regarded  as  a 
real  or  true  standard  in  any  sense."  Chica- 
go, B.  &  Q.  Ry.  Co.  V.  Anderson,  101  N.  W. 
1019,  1020,  72  Neb.  SSe. 

FIXED  UP 

The  term  *'fixed  up/'  as  used  by  a  wit- 
ness in  referring  to  the  acts  of  certain  per- 
sons relatiye  to  an  insurance  application  and 
note,  merely  denotes  that  they  filled  in  the 
blanks  and  wrote  out  the  note.  Weidenaar 
V.  New  York  Life  Ins.  Co.,  04  Pac.  !»  S,  36 
Mont  592. 

FIXTURE 

See  Domestic  Fixtures ;  Ornamental  Fix- 
tures; Permanent  Fixtures;  Stock, 
I^tures,  and  Accounts;  Trade  Fix- 
tures. 

Other  permanent  fixtures,  see  Other. 

A  "fixture,"  as  defined  by  Civ.  Code,  i 
600,  is  a  thing  attached  to  land  by  roots,  as 
in  the  case  of  trees,  or  imbedded  in  it,  as  in 
the  case  of  walls,  or  permanently  resting  up- 
on it  as  in  the  case  of  buildings,  or  perma- 
nently attached  to  what  is  thus  permanent* 
as  by  cement,  plaster,  nails,  bolts,  or  screws. 
Las  Animas  &  San  Joaquin  Land  Co.  v.  Fat- 
jo,  99  Pac.  893,  394,  9  Cal.  App.  318. 

The  rules  for  ascertaining  whether  an 
article  is  a  "chattel"  or  an  irremovable  ''fix- 
ture'* are  as  follows:  "(1)  Real  or  construe^ 
tive  annexation  of  the  article  in  question  to 
the  realty.  (2)  Appropriation  or  adaptation  to 
the  use  or  purpose  of  that  part  of  the  realty 
with  which  it  is  connected.  (3)  The  intention 
of  the  party  making  the  annexation  to  make 
the  article  a  permanent  accession  to  the  free- 
bold  ;  this  intention  being  inferred  from  the 
nature  of  the  article  afilxed,  the  relation  and 
situation  of  the  party  making  the  annexation, 
and  the  policy  of  the  law  in  relation  thereto, 
the  structure  and  mode  of  the  annexation, 
and  the  purpose  or  use  for  which  the  annexa- 
tion has  been  made."  Ozark  v.  Adams,  83  S. 
W.  920,  921,  73  Ark.  227  (quoUng  and  adopt- 
ing definition  in  Choate  v.  Kimball,  19  S.  W. 
108,  56  Ark.  55,  and  citing  Bemis  v.  Bank, 
40  S.  W.  127,  63  Ark.  625;  Monticello  Bank 
V.  Sweet,  43  S.  W.  500,  64  Ark.  502;  Markle 
V.  SUckhouse,  44  S.  W.  808,  65  Ark.  23 ;  Ten- 
niswood  V.  Smith  [Ark.]  82  S.  W.  834). 

"There  is  a  wilderness  of  authority  on 
this  question  of  fixtures  and  a  hopeless  con- 
flict of  decision.  The  true  criterion  of  a  'fix- 
ture' is  the  united  application  of  these  req- 
uisites: (1)  Actual  annexation  to  the  realty 
or  something  appurtenant  thereto ;  (2)  appli- 
cation to  the  use  or  purpose  to  change  that 
part  of  the  realty  with  which  it  is  connect- 
ed is  appropriated;  (3)  the  intention  of  the 
party  making  the  annexation  to  make  a  per- 
manent accession  to  the  freehold."  A  heat- 
ing plant,  money  drawer,  ticket  box,  opera 


chair,  curtains  and  scenery,  gas  pipes,  plumb- 
ing,  electric  switch  boards,  and  lights  con- 
tained in  a  mortgaged  theater  building  are 
•'fixtures"  passing  to  the  purchaser  at  fore- 
closure sale.  FiUey  v.  Christopher,  80  Pac. 
834,  835,  39  Wash.  22,  109  Am.  St  Rep.  853 
(quoting  and  adopting  definition  in  Philadel- 
phia Mortgage  &  Trust  Co.  v.  Mille,  56  Pac. 
382,  20  Wash.  607,  44  L.  R.  A.  559,  72  Am. 
St  Rep.  138). 

A  "fixture"  is  an  article  which  was  once 
a  chattel,  but  has  become  a  part  of  the  realty 
by  physical  annexation  thereto ;  the  requisites 
being  actual  annexation  to  the  realty  or 
something  appurtenant  thereto,  application  to 
the  purpose  to  which  that  part  of  the  realty 
is  appropriated,  and  intention  to  permanent- 
ly annex  it  In  an  action  for  the  conversion 
of  property  which  defendant  claimed  as  a 
fixture  to  realty  placed  thereon  by  the  pur- 
chaser of  mining  claims,  whether  the  prop- 
erty was  a  fixture  must  be  decided  with  ref- 
erence to  the  law  of  the  province  of  British 
Columbia,  where  the  property  is  situated,  if 
that  law  is  shown  by  competent  proof.  Gasa- 
way  V.  Thomas,  105  Pac.  168,  170,  56  Wash. 
77,  20  Ann.  Cas.  1337. 

"Real  property*'  Is  land  and  generally 
whatever  is  erected  or  growing  upon  or  af- 
fixed to  the  land,  but  there  are  many  articles 
known  as  "fixtures,"  which,  though  original- 
ly wholly  movable  and  personal  in  their  na- 
ture, have  acquired,  by  having  been  affixed 
to  real  estate  or  applied  to  use  In  connection 
with  it,  the  character  of  realty.  State  v. 
Wolf  (DeL)  66  Atl.  739,  740,  6  Pennewill,  323. 

The  essmtials  which  will  <diange  the 
character  of  property  from  personalty  to  real- 
ty are  physical  annexation  of  one  to  the  oth- 
er, adaptation  of  the  improvements  to  the  use 
for  which  the  realty  is  devoted,  and  an  intent 
to  make  a  permanent  improvement  One  who 
does  the  plumbing  work  in  a  building  makes 
it  part  of  the  realty,  so  that  he  cannot  claim 
it  as  against  a  subsequent  mortgagee,  though 
the  contract  under  which  he  does  the  work 
provides*  that  all  material  furnished  shall 
remain  his  till  he  is  paid,  of  which  contract 
the  mortgagee  had  no  notice,  and  which  con- 
tract was  not  recorded.  McMillan  v.  Lea- 
man,  91  N.  Y.  Supp.  1055,  1056,  101  App.  DIt. 
436. 

Where  land  was  conveyed  with  reversion 
if  the  grantee  ceased  to  operate  a  tannery 
thereon,  a  building  erected  by  the  grantee  for 
a  tannery,  built  on  a  rock  foundation  for 
permanent  use,  was  a  "fixture"  and  part  of 
the  realty.  Mosca  Town  Co.  v.  Wellington, 
89  Pac.  783,  784,  39  Colo.  326,  121  Am.  St 
Rep.  175  (citing  Rosevllle  Alta  Mln.  Co.  v. 
Iowa  Gulch  Min.  Co.,  24  Pac.  920,  15  Colo. 
29,  22  Am.  St.  Uep.  373;  Cary  Hardware  Co. 
V.  McCarty,  50  P^c  744, 10  Colo.  App.  200). 

A  house  or  similar  structure,  when  plac- 
ed on  the  land  by  another,  even  by  mistake 
as  to  the   boundary,   becomes  a  "fixture." 
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BolUnger  y.  McMinn,  104  S.  W.  1079,  1080, 
47  Tex.  Civ.  Appw  89. 

Where  a  lease  of  city  lots  provided  that 
all  improvements  by  the  lessee  should  belong 
to  him  and  might  be  removed  during  the  last 
60  days  of  the  lease,  a  five-story  building 
erected  by  the  lessee  remained  personal  prop- 
erty during  the  lease,  but,  if  not  removed, 
became  a  part  of  the  realty,  as  a  "fixture." 
Hughes  V.  Kershow,  03  Pac.  1110,  11^7,  42 
Colo.  210, 15  L.  B.  A.  (N.  S.)  723. 

Agreement  by  parties  as  to  eliaraoter 

A  ginhouse  and  machinery  theriein,  such 
as  engines  and  boilers,  permanently  annexed 
to  the  soil,  are  real  estate,  under  the  rule 
tbat  whatever  Is  affixed  to  the  soil  belongs 
to  the  soil,  and  this  applies  where  one  who 
erects  fixtures  has  a  permanent  estate  in  the 
land,  qualified  only  by  the  rule  that  the  an- 
nexation must  be  of  a  permanent  cliaracter; 
and  personalty^  when  permanently  affixed  to 
realty,  becomes  a  part  of  the  realty,  unaf- 
fected by  the  fact  that  a  right  ol  removal 
may  exist  by  virtue  of  an  agreement  Gin- 
uers'  Mut  Underwriters  of  San  Angelo,  Tex., 
V.  Wiley  &  House  (Tex.)  147  S.  W.  629,  632. 

Where  a  sprinkler  system  Installed  in  a 
knitting  mill  consisted  of  a  50,000-gaUon  tank 
tower  erected  on  a  concrete  foundation,  an^ 
ptpes  running  underground  into  the  plant, 
bolted  to  the  beams  of  the  buildingS)  it  was  a 
fixture,  notwithstanding,  a  provision  in  the 
conditional  contract  for  the  installation  and 
sale  thereof  that  it  should  retain  its  char- 
acter as  personal  property,  and  that  the  title 
should  remain  in  the  seller  until  paid  for. 
In  re  WiUiamsburg  Knitting  Mill,  190  Fed. 
871,  874. 

Where  plaintiffs  sold  a  gasoline  engine  to 
U  under  an  express  agreement  that  the  title 
thereto  should  remain  In  plaintiffs  until  the 
purchase  price  was  paid  in  full,  and  that  on 
default  plaintiffs  were  authorized  to  remove 
the  engine  without  process  of  law,  such  agree- 
ment operated  as  a  matter  of  law  to  preserve 
the  character  of  the  engine  as  personal  prop- 
erty, though  It  was  substantially  affixed  to 
real  estate  purchased  by  !>.  from  defendant, 
not  only  as  against  L.,  but  also  as  against  de^ 
fendant  on  her  electing  to  resume  i>ossession 
of  the  real  estate  for  L.'s  default  in  paying 
the  installments  of  the  ^rice.  Davis  v.  Bliss, 
79  N.  E.  851,  852,  187  N.  Y.  77,  10  L.  R.  A. 
(N.  S.)  458  (citing  Tifft  v.  Horton,  58  N.  Y. 
377,  13  Am.  Rep.  537;  Kerby  v.  Clapp,  44 
N.  Y.  Supp.  116,  15  App.  Div.  37 ;  Godard  v. 
Gould  [N.  Y.]  14  Barb.  662;  Ford  v.  Ck>bb, 
20  N.  Y.  344 ;  Sisson  v.  Hibbard,  75  N.  Y. 
542). 

Annezatioa 

A  chattel  is  not  merged  in  realty,  so  as 
to  become  a  fixture,  unless  it  \a  annexed  with 
the  intent  of  the  person  making  the  annexa- 
tion to  make  it  a  permanent  accession  to  the 
realty.  The  most  important  element  to  be 
established  tending  to  prove  that  a  chattel 


has  been  merged  iAto  a  fixture  ^is  the  in^nt 
with  which  the  party  provided  its  use^  and 
such  Intent  is  the  intent  which  the  law  de- 
duces from  all  the  circumstances  of  the  an- 
nexation. Roderick  v.  Sanborn,  76  Atl.  263, 
264,  106  Me.  159,  30  L.  R.  A.  (N.  S.)  1189,  20 
Ann.  Gas.  469. 

There  must  be  an  actual  annexation  of 
the  chattel  to  the  realty,  with  an  intetition  of 
making  a  permanent  accession  to  the  free- 
hold, and  the  application  of  the  chattel  to 
the  use  for  which  the  realty  in  connection 
with  which  it  Is  used  is  appropriated;  and, 
In  determining  the  question  of  annexation, 
more  weight  is  to  be  given  to  the  intention 
of  the  owner  than  to  the  method  adopted  in 
making  the  annexation.  Security  Trust  CJo. 
V.  Temple  Co.,  68  Ati.  865,  866,  67  N.  J.  Eq. 
514. 

•TTie  definition  of  a  'fixture'  usually  giv- 
en is:  *An  article  which  was  a  chattel,  and 
which,  being  physically  annexed  or  affixed  to 
the  realty,  becomes  accessory  to  it,  and  a 
part  and  parcel  of  it.^  It  thus  appears  that 
annexation  is  the  controlling  element  in  the 
very  definition  of  a  'fixture,'  and  we  find  on 
examination  that  the  overwhedming  weight 
of  authority  iii  this  country  is  tliat  the  physi- 
oai  annexatioii  of  a  dhattel  to  the  realty  is 
necessary-  in  order  to  render  it  part  of  the 
realty;"  and  commercial  finishing  material 
not  specially  made  for  a  building,  and  avail- 
able for  use  in  any  building,  purchased  by  thd 
grantor  of  a  deed  of  trust,  and  stored  in  the 
building  covered  by  such  deed,  but  in  no  man- 
ner attached  thereto,  and  not  mentioned  in 
any  conveyance  of  the  property,  does  not  con- 
stitute **flxtures"  80  as  to  .pass  to  a  purchaser 
of  the  property  on  foreclosure.  Blue  v.  Gunn, 
87  S.  W.  408,  409,  114  Tenn.  414,  69  L.  R.  A. 
892,  108  Am.  St  Rep.  912,  4  Ann.  Cas.  1157. 

"A  chattel  that  is  'fit  to  be  annexed  to 
the  freehold,  and  has  been  brought  upon  it 
with  an  intention  on  the  part  of  the  possessor 
to  annex  it,  does  not  become  a  'fixture'  unless 
actually  annexed  or  placed  in  a  position  in 
which  it  is  intended  to  be  used,  and  In  whid^ 
it  is  adapted  for  use."  Longlno  v.  Wester 
(Tex.)  88  S.  W.  445  (quoting  and  adopting 
definition  in  Woodman  v.  Pease,  17  N.  H.  282). 

Articles  not  otherwise  attached  to  realty 
than  by  their  own  weight  are  prima  facie  per- 
sonalty, while  articles  affixed  to  the  land 
in  fact,  though  but  slightly,  are  prima  facie 
realty,  and  the  burden  of  proof  la  on  the  one 
contending  that  the  former  is  realty,  or  that 
the  latter  is  personalty.  To  constitute  a  "fix- 
ture" there  must  be  actual  annexation  to  the 
realty  or  something  appurtenant  thereto ;  ap- 
propriation to  the  use  or  purpose  of  that  part 
of  the  realty  with  which  it  is  connected;  and' 
the  intention  of  the  party  making  the  an- 
nexation to  make  the  article  a  permauent 
accession  to  the  freehold.  The  commission- 
ers' court  of  B.  county  purchased,  a  safe  and 
pldiPed  the  SAme  in  the  qourthouse.    Because 
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Of  Its  gveat  weti^t  the  cominissloners  had  a 
fbundatioii  of  stone  and  cement  bnilt  from 
the  ground  to  the  floor  level  to  support  the 
safe,  and  when  the  foundation  was  finished 
the  safe  was  rolled  on  and  supported  by  the 
foundation,  but  was  not  attached  to  It  in  any 
manner.  The  door  of  the  room  in  which  the 
safe  was  placed  being  too  small  to  admit  it, 
it  was  necessary  to  take  out  a  part  of  the 
wall  of  the  room,  and  it  could  only  be  re- 
moved in  a  similar  manner.  On  a  sale  of  the 
courthouse  the  commissioners  reserved  the 
safe.  Held,  that  the  safe  was  not  so  attach- 
ed to  the  realty  as  .to  be  a  "fixture."  Parker 
V.  Blount  County,  41  South.  923,  924,  148 
Ala.  275  (citing  19  Cyc.  pp.  1037,  1136;  Bank 
of  OpeUka  v.  Kiser,  24  South.  11,  119  Ala. 
201 ;  Powers  v.  Harris,  68  Ala.  410). 

Where  a  bank  safe  was  not  attached  to 
the  building  by  bolts  or  screws,  irons,  or 
nails,  it  was  not  a  fixture,  as  such  term  in- 
cludes only  articles  attached  in  some  manner 
to  the  building.  Mecca  Fire  Ins.  Go.  (Mut.) 
of  Waco  V.  First  State  Bank  of  Hamlin  (Tex.) 
135  S.  W.  1083  (citing  3  Words  and  Phrases, 
p.  2832). 

In  the  absence  of  a  contract  of  condi- 
tional sale,  or  other  evidence  of  an  intention 
that  gas  ranges,  affixed  to  the  kitchens  in  an 
apartment  house  designed  to  rent,  should  re- 
main  personal  property,  they  became  **fix- 
tures."  Central  Union  Gas.  Co.  v.  Browning, 
181  N.  Y.  Supp.  464^  467,  146  App.  Div.  783. 

Ordinary  kitchen  ranges,  placed  in  an 
apartment  house  under  a  contract  of  condi- 
tional sale,  and  not  attached  to  the  building 
otherwise  than  by  stove  pipes  and  water  pipes 
leading  to  a  detachable  hot  water  reservoir, 
do  not  constitute  a  part  of  the  realty,  so  as 
to  pass  to  the  mortgagee  under  a  mortgage 
of  the  building.  Jennings  v.  Vahey,  66  N.  E. 
598,  599,  183  Mass.  47,  97  Am.  St.  Rep.  409. 

Engines,  boilers,  hoisting  works,  mills, 
pumps,  and  the  like  annexed  to  the  soil  for 
mining  ai*e  fixtures.  Arnold  v.  Ooldfleld  Third 
Chance  Min.  CO.,  109  Pac.  718,  719,  32  Nev. 
447. 

As  aMociated  directly  witli  linilding 

Steel  tanks  Installed  in  a  brewery  con- 
stitute fixtures  where  they  are  essential  to 
operation  of  the  plant,  are  eight  feet  in  di- 
ameter more  than  twelve  feet  high,  possess 
sufficient  gravity  to  hold  themselves  in  place 
without  fastenings,  and  are  removable  from 
the  building  only  on  partial  removal  of  a 
brick  wall.  Detroit  Steel  Cooperage  Co. 
V.  Sistersvllle  Brewing  Co.,  195  Fed.  447, 
450,  115  O.  C.  A,  349. 

Detriment  to  freehold  liy  remoTal 

The  tests  for  determining  whether  ar- 
ticles attached  to  a  freehold  are  "fixtures'* 
are:  (1)  Actual  annexation  to  the  freehold; 
(2)  application  to  the  uses  for  which  the  real 
estate  was  appropriated;  and  (3)  erection  or 
annexation  with  the  intention  of  making  a 


permanent  accession  to  the  freehold,  by  their 
use  for  an  indefinite  period  in  connection 
with  the  building.  Pumps  especially  adapted 
and  continuously  used  as  a  part  of  a  manu- 
facturing plant  are  fixtures  included  in  a 
mortgage  on  the  property,  although  they  are 
removable  without  injury.  Prudential  Ins. 
Co.  Y.  Guild  (N.  J.)  64  AU.  694,  695. 

Refrigerating  machinery,  boilers  built 
into  a  building,  electric  wiring,  pipes,  etc., 
to  conduct  electricity  and  gas  from  one  part 
of  the  building  to  another,  were  a  part  of 
the  realty  after  installation,  and  not  '*fix- 
tures,"  as  between  landlord  and  tenant, 
though  they  could  have  been  pulled  out  on 
termination  of  the  lease  without  materially 
injuring  the  building.  In  re  City  of  New 
York,  92  N.  Y.  Supp.  8,  10,  101  App.  Div. 
527. 

Enhaneemeiit  of  Tttlne  of  realty 

Whenever  chattels  have  been  placed  In 
and  annexed  to  a  building  by  their  owner  as 
a  part  of  the  means  by  which  to  carry  out 
the  purposes  for  which  the  building  was 
erected  or  to  which  it  has  been  adapted,  and 
with  the  Intention  of  permanently  increasing 
its  value  for  the  nee  to  which  it  is  devoted, 
they  become,  as  between  the  owner  and  bis 
mortgagee,  '^fixtures,*'  and  as  much  a  part 
of  the  realty  as  the  building  Itself;  and  this 
is  true,  notwithstanding  that  such  chattels 
may  be  severed  from  and  taken  out  of  the 
building  in  which  they  are  located,  without 
doing  any  injury  either  to  them  or  to  it,  and 
advantageously  used  elsewhere,  and  notwith- 
standing that  the  building  itself  may  there- 
after readily  be  devoted  to  a  use  entirely 
different  from  that  which  was  contemplated 
when  the  annexation  was  made.  Knicker- 
bocker Trust  Co.  v.  Penn  Cordage  Co.,  58 
Aa  409,  410,  66  N.  J.  Eq.  305,  105  Am.  St 
Rep.  640. 

Different  relationship  of  parties 

"*What  constitutes  a  "fixture"  depends 
largely  on  the  particular  circumstances  of 
each  case.  In  controversies  between  land- 
lord and  tenant  there  is  the  most  liberal  in- 
dulgence toward  the  claim  of  the  tenant' 
(quoting  Davis  v.  Mugan,  56  Mo.  App.  311). 
♦  ♦  •  The  common-law  rule  has  been  re- 
laxed as  to  the  question  between  landlord 
and  tenant,  and  what  would  be  a  fixture  as 
between  vendor  and  vendee,  or  mortgagor 
and  mortgagee,  does  not  apply  to  landlord 
and  tenant''  So  where  defendants  leased 
plaintiff's  property,  in  which  was  a  steam 
boiler  connected  with  pipes  and  with  the 
building  in  such  a  manner  that  it  could  be 
unscrewed  from  the  pipes  and  then  removed 
by  sections  from  the  pit  in  which  it  stood,  and, 
on  finding  the  boiler  Insuflftcient,  put  in  an- 
other similar  boiler  not  attached  to  the  walls 
in  any  way  that  would  not  permit  its  remov- 
al without  injury  to  the  building  with  the 
intention  of  removing  the  new  boiler  and  re- 
placing the  old  one  when  the  term  expired. 
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the  new  boiler  was  not  a  "fixture,"  and  de- 
fendants could  remove  it  McLaln  Inr.  Co. 
T.  Cunningham,  87  S.  W.  605,  606,  113  ^Ho. 
App.  519. 

As  to  what  are  **fixtures,"  substantially 
the  same  rules  prevail  between  grantor  and 
grantee  as  between  mortgagor  and  mortga- 
gee, but  different  rules  apply  in  relation  to 
landlord  and  tenant  from  considerations  of 
public  policy  and  because  of  the  temporary 
nature  of  the  tenure.  Young  v.  Chandler, 
66  Aa  539,  541,  102  Me.  251. 

Besign  or  intemtion 

The  purpose  and  intent  of  the  party  an- 
nexing personalty  Is  a  controlling  circum- 
stance in  determining  whether  it  has  bec(^e 
a  fixture.  Gasaway  v.  Thomas,  105  Pac. 
168,  170.  56  Wash.  77,  20  Ann.  Cas.  1337.    . 

The  principal  criterion  for  determining 
whether  an  article  became  a  fixture  is  the 
owner's  intention  in  putting  the  material  in 
or  on  the  land  or  building — whether  his  pur- 
pose was  to  make  it  permanently  a  part 
thereof.  In  case  of  machinery  and  other  ar- 
ticles furnished  to  a  factory,  an  important 
circumstance  in  ascertaining  the  intention  of 
the  proprietor  to  make  it  permanently  a 
part  of  the  building  is  the  adaptability  of  the 
article  or  machine  to  the  work  or  business 
of  the  place,  and  if  the  thing  furnished  was 
necessary  thereto,  or  to  the  purpose  for 
which  the  building  was  designed  and  used, 
or  was  a  convenient  accessory  or  commonly 
employed,  in  connection  with  such  business, 
his  Intention  to  annex  It  permanently  may 
be  Inferred.  If  .the  owner  of  the  land  or 
building  purposed  in  putting  an  article  in 
or  on  the  same  to  make  it  permanently  a 
part  thereof,  it  will  usually  be  treated  as  a 
fixture  and  lienable,  though  it  is  fastened 
only  slightly,  and  may  be  displaced  without 
injuring  the  freehold.  Banner  Iron  Works 
V.  ^tna  Iron  Works,  122  S.  W.  7^,  764,  148 
Mo.  App.  1. 

Mining  houses  and  machinery  attached 
to  the  soil  with  the  intent  that  they  should 
remain  and  become  part  of  the  freehold  are 
"fixtures."  Hoye  Coal  Co.  v.  CoMn,  104  S. 
W.  207,  208,  83  Ark.  528. 

The  lease  required  the  lessee  of  rooms  in 
an  office  building  to  surrender  the  premises 
in  as  good  condition  as  reasonable  use  per- 
mitted, and  provided  that  all  alterations,  ad- 
ditions, or  improvements  made  by  either 
party,  except  movable  office  furniture  put  in 
by  the  lessee,  should  be  surrendered  to  the 
lessor  as  a  part  of  the  premises.  The  lessee 
removed  some  of  the  permanent  partitions 
with  the  lessor's  consent,  agreeing  to  restore 
them  at  the  termination  of  the  lease,  and 
constructed  temporary  partitions,  which  did 
not  extend  to  the  ceiling,  and  were  lightly 
nailed  to  the  floor  and  walls,  and  at  the  termi- 
nation of  the  lease  the  permanent  partitions 
were  restored.  Held,  that  the  reasonable  in- 
tention of  the  parties  was  the  test  of  wheth- 


er fixtures  were  annexed  to  the  realty,  and 
the  w^ord  "Improvements"  alone,  though  of 
wider  meaning  than  "fixtures,"  did  not  in- 
clude the  temporary  partitions;  and,  con- 
struing the  word  in  connection  with  the  ex- 
ceptions in  the  lease,  and  in  view  of  the  in- 
tention shown  thereby  that  such  partitions 
should  not  be  permanently  annexed,  they 
were  not  "improvements,"  but  were  "movable 
office  furniture,"  within  the  meaning  of  the 
lease,  and  removable  by  the  lessee.  United 
Booking  Offices  v.  Pittsburgh  iLife  &  Trust 
Co.,  119  N.  Y.  Supp.  216,  217,  65  Misc.  Rep. 
31. 

Whether  a  structure  is  a  "fixture"  as  be- 
tween landlord  and  tenant  depends  on  the 
intention  to  annex  to  the  freehold.  In  re 
Beeg,  184  Fed.  522,  524. 

In  determining  whether  property  attach- 
ed to  realty  is  a  "fixture,"  the  inquiry  Is  as 
to  the  relation  of  the  parties,  and  what  they 
intended  when  the  property  was  attached, 
and,  when  there  is  no  special  agreement,  all 
the  facts  must  be  examined  to  arrive  at  the 
unexpressed  intent,  and  the  relationship 
of  the  parties  considered.  Where  the  own- 
er of  land  embracing  a  factory  for  manu- 
facturing fertilizer  placed  an  engine  therein 
for  use  in  the  process  of  manufacture,  rest- 
ing It  upon  a  foundation  of  concrete  four 
and  a  half  feet  thick  sunk  in  the  ground,  and 
connecting  it  therewith  by  six  three-quarter 
inch  bolts  four  feet  six  inches  long  with  met- 
al bars  laid  on  the  bottom  of  the  concrete, 
the  concrete  covering  the  bottom  flange  of 
the  engine  base,  and  set  up  a  derrick  in  the 
earth  supported  by  five  metal  guys,  the  lower 
end  of  each  being  anchored  to  a  beam  buried 
in  the  ground,  the  engine  and  derrick  consti- 
tuted "fixtures"  and  a  part  of  the  realty,  for 
which  the  owner  was  entitled  to  comi>ensa- 
tion,  where  the  lands  were  taken  by  the 
state  for  canal  purposes  through  eminent 
domain.  Phipps  v.  State,  127  N.  Y.  Supp. 
260,  264,  69  Misc.  Rep.  295. 

Defendant  owned  an  unfinished  building. 
He  bought  finishing  lumber,  doors,  and  tran- 
soms, and  placed  them  in  the  building  for  the 
purpose  of  completing  it,  but  before  finishing 
the  building  he  sold  it,  ^  with  the  land  on 
which  it  stood,  to  plaintifT.  The  finishing 
material,  etc.,  was  still  in  the  building,  but 
annexed  thereto  only  by  Its  location  and 
weight  Held,  in  replevin,  that  the  finishing 
material,  etc.,  passed  with  the  conveyance, 
for  the  actual  intent  is  the  controlling  ques- 
tion, and  is  that  which  the  law  deduces 
from  all  the  circumstances  of  the  annexa- 
tion and  not  from  secret  Intention  in  making 
it  Rahm  v.  Domayer,  114  N.  W.  546,  547, 
137  Iowa,  18,  15  L.  R.  A.  (N.  S.)  727. 

Essential  to  use  and  permanent 

A  structure  affixed  to  premises  of  an- 
other by  a  temporary  occupant  thereof  or  by 
a  licensee  is  deemed  temporary  in  its  pur- 
pose and  not  part  of  the  realty.  Young  v. 
Chandler,  66  Atl.  539,  541,  102  Me.  251. 
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A  chattel  Is  not  merged  in  realty,  so  as 
to  become  a  "fixture,"  unless  It  is  adapted  to 
and  usable  with  that  part  of  the  realty  to 
which  it  is  annexed.  A  chattel  need  not  be 
absolutely  necessary  to  the  completeness  ol 
a  dwelling  in  order  to  become  a  fixture,  if 
obviously  adapted  and  intended  to  be  used 
with  it;  and  where  a  person  who  procured 
storm  windows  and  doors,  and  with  his  wife 
took  possession  of  the  premises,  intending 
to  make  it  their  home,  lived  there  over  four 
years,  using  the  windows  and  doors  as  they 
were  designed  to  be  used  during  that  period, 
and  the  doors  and  windows  were  made  for 
the  house  and  specially  fitted  to  it,  each 
window  frame  being  fitted  to  a  particular 
window  casing  on  the  building,  the  window 
casings  being  numbered  consecutively,  and 
the  frames  having  been  procured  to  make  the 
place  more  comfortable  for  use,  the  doors 
and  windows  were  fixtures.  Roderick  v. 
Sanborn,  76  Atl.  263,  264,  106  Me.  159,  30 
L.  R.  A.  (N.  S.)  1189,  20  Ann.  Cas.  469. 

Showcases,  racks,  and  hangers,  purchas- 
ed and  specially  adapted  for  use  in  connec- 
tion with  the  business  of  manufacturing  and 
selling  harness,  and  attached  by  the  pur- 
chaser to  his  own  building,  and  used  for 
many  years  in  his  conduct  of  the  business, 
are  fixtures,  and  pass  as  real  estate  on  a 
sale  on  partition.  Owings  v.  Estes,  100  N. 
E.  205,  206,  256  IlL  553,  43  L.  R.  A.  (N.  S.) 
675. 

As  property 

See  Chattel;   Personal  Property. 

As  improTement  on.  land 

See  Improvement 
As  meroluuicllse 

See  Merchandise. 

Heating  boiler 

Ky.  St  §  2463,  provides  that  a  person 
who  furnishes  materials  in  the  erection  or 
repairing  of  a  house,  or  for  any  fixture  or 
machinery  therein,  or  for  the  improvement 
of  real  estate  by  contract  with,  or  by  the 
written  consent  of,  the  owner,  contractor, 
subcontractor,  or  authorized  agent  shall 
have  a  lien  thereon,  etc. .  Held,  that  a  heat- 
ing boiler  purchased  by  a  contractor  and 
installed  in  defendant's  residence  constituted 
a  "fixture"  and  "mnchinery,"  within  the 
statute,  and  also  an  improvement  of  the 
property,  within  the  section,  so  as  to  entitle 
the  seller  to  a  materialman's  lien  therefor. 
Menne  v.  American  Radiator  Co.,  150  S.  W. 
24,  25,  150  Ky.  151. 

Ifisht  fljctnret 

Gas  appliances,  such  as  pendants,  dian- 
deliers,  brackets,  and  globes,  are  not  "fix- 
tures'* nor  lienable  articles,  within  the  stat- 
ute giving  liens  for  material  furnished  and 
labor  done  on  buildings,  In  the  absence  of 
evidence  of  an  intention  on  the  part  of  the 
owner  when  he  has  them  put  in  to  make 
them  permanent  parts  of  the  building,  and 


such  intention  is  not  shown  by  the  mere  fact 
that  they  are  put  In  by  the  original  owner 
of  the  building,  and  remain  in  the  same  after 
it  is  sold  by  him  to  another.  Prank  Adan» 
Elec.  Co.  V.  Gottlieb,  86  S.  W.  901,  903,  112 
Mo.  App.  226. 

Loose  material 

"Unless  the  right  to  the  timber  cut  passed 
to  the  respondent  by  his  patent,  he  had  none, 
and  it  could  only  pass  as  a  'fixture*  on  or 
appurtenance  to  the  realty;  but  timber  fell- 
ed by  the  act  of  man,  or  wood  cut  is  per- 
sonal property."  Longino  v.  Wester  (Tex.) 
88  S.  W.  445  (quoting  and  adopting  definition 
in  Peck  v.  Brown,  5  Nev.  81). 

Maol&inery 

In  regard  to  machinery,  there  are  well- 
defined  rules  to  determine  the  character  ot 
the  annexation.  "Where  the  chattel,  as  at- 
tached to  the  realty,  is  useful  and  necessary 
to  its  enjoyment,  and  adds  value  thereto, 
and  when  detached  loses  its  character  and 
usefulness,  the  chattel  becomes  a  'fixture' 
and  passes  with  the  freehold."  The  ponder- 
ous character  of  the  machinery,  its  special 
construction  for  the  purpose  for  which  the 
lease  was  given,  the  difficulty  of  detachment, 
and  the  necessity  for  reconstructing  and  re- 
adaptation,  when  refitted  to  another  mill,  are 
all  indicia  of  the  intention  to  become  per- 
manent Ozark  v.  Adams,  83  S.  W.  920,  922, 
73  Ark.  227  (quoting  and  adopting  definition 
in  Wiltsle,  Mort.  Fore,  f  428). 

Whether  machlnerj'  Is  or  is  not  *'fixt- 
ures"  must  be  determined  by  the  following 
tests:  First  by  determining. whether  the  ma- 
chinery has  been  actually  annexed  to  the 
realty,  or  something  appurtenant  thereto; 
second,  whether  the  machinery  is  applicable 
to  the  use  or  purpose  to  whi<di  that  part  of 
the  realty  with  whlcdi  it  is  connected  is  ap- 
propriated ;  third,  the  intention  of  the  party 
making  the  annexation  to  make  a  i)erma- 
nent  annexation  to  the  freehold.  Machinery 
adapted  to  and  suitable  for  a  gristmill^  at- 
tached to  tlie  real  estate  by  nails,  screws, 
bolts,  and  cleats,  and  used  for  carrying  out 
the  general  purpose  of  the  mill.  Is  a  "fix- 
ture." Great  W^estern  Mfg.  Co,  v.  Bathgate^ 
79  Pac.  903,  905,  16  Okl.  87. 

Where,  under  a  lease  of  mining  lands 
with  option  to  purchase,  the  lessee  places 
machinery  on  the  land,  the  machinery  is  per- 
sonalty, and  can  be  sold  and  mortgaged  by 
the  lessee.  Where  machinery  is  placed  on 
mining  lands  by  the  lessee  thereof  and  does 
not  become,  a  fixture,  an  engine  house  of  lit- 
tle value  built  around  the  machinery,  and 
which  has  no  use  disconnected  with  the  ma- 
chinery, and  is  temporary  in  its  character, 
is  a  chattel  and  not  a  fixture.  Mining  ma- 
chinery placed  on  leased  land  does  not  be- 
come a  fixture  after  the  termination  of  the 
lease,  where  the  tenant  is  a  tenant  at  will, 
in  the  absence  of  a  notice  to  quit  as  pro- 
vided by  Rev.  St.  1899,  i  4110  (Ann.  St  1906, 
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p.  2234).    PoweU  V.  Plank,  125  S.  W.  836, 
839,  141  Mo.  App.  406. 

Mere  physical  attachment  is  not  the  test 
as  to  whether  personalty  annexed  to  realty 
Is  a  "fixture,"  the  legal  criterion  being  the 
intent  to  annex;  and  where  machinery  was 
sold  under  an  agreement  that  title  should  not 
pass  until  the  price  had  been  fully  paid,  and 
the  machinery  was  held  in  place  by  bolts  and 
could  be  easily  removed  without  injury  to 
the  building,  and  in  correspondence  between 
the  seller  and  buyer  it  was  referred  to  as  the 
property  of  the  seller,  the  purchaser  at  a  re- 
ceiver's sale  of  the  property,  with  notice  of 
the  conditional  sale  of  the  machineiv,  or  a 
holder  of  bonds  secured  by  a  mortgage  given 
before  the  machinery  was  sold,  has  no  higher 
right  to  the  maichinery  than  thei  buyer. 
Wickes  Bros.  v.  Island  Park  Ass'n,  78  Atl. 
934,  935,  229  Pa.  400. 

A  bankrupt,  engaged  In  manufacturing 
steel  and  Iron,  purchased  a  "squeezer**  and  a 
steam  pump  for  use  in  his  steel  mill.  The 
squeeser  was  a  heavy  piece  of  machinery, 
weighing,  with  the  pump,  37,500  pounds.  It 
was  erected  on  a  brick  base,  to  which  it  was 
ftotened  with  bolts.  To  provide  proper  spaoe 
therefor,  the  roof  of  the  building;  was  car- 
ried up  some  six  feet,  and  a  skylight  built 
on  top.  The  pump  was  to  be  put  on  a  simi- 
lar base,  but  none  of  the  parts  of  the  machine 
were  connected  with  the  wall  of  the  building. 
As  between  the  bankrupt  and  the  seller,  such 
machinery  was  a  "fixture,**  and  within  Rev. 
St  Ohio  1892,  I  3184,  providing  for  a  me- 
chanic's lien  for  the  furnishing  of  machinery 
for  a  mill,  etc.,  on  the  mill  or  manufactory, 
and  on  the  Interest,  leasehold,  or  otherwise, 
of  the  owner  in  the  lot  or  land  on  which  the 
same  may  stand.  Pflueger  v.  Lewis  Foun- 
dry &  Machine  Co.,  134  Fed.  28,  29,  67  G.  O. 
A.  102. 

In  Pennsylvania,  between  a  mortgagee 
and  assignee  for  benefit  of  creditors,  machin- 
ery in  a  factory  which  is  a  necessary  part 
thereof,  and  without  which  it  could  not  be 
a  fully  equipped  establishment,  is  a  "fixture," 
to  be  regarded  as  a  part  of  the  freehold  sub- 
ject to  the  lien  of  a  real  estate  mortgagee  or 
judgment  against  the  owner.  In  re  Beeg, 
184  Fed.  522,  524. 

Under  the  mining  law,  mining  machin- 
ery, fixtures,  and  appurtenances  placed  on 
the  property  by  the  lessee  are  not  regarded 
as  fixtures  that  pass  with  the  soil  and  lease 
as  appurtenances,  but  as  personal  property 
of  the  lessee  that  may  be  removed  by  him 
In  the  absence  of  an  express  stipulation  in 
the  lease  to  the  contrary.  National  Bank  of 
Wichita  V.  Spot  Cash  Coal  Co.,  136  S.  W. 
953,  957,  98  Ark.  597. 

Under  Tax  Law  (  Laws  1896,  p.  796,  c. 
906)  I  2,  subd.  3,  as  amended  by  Laws  1899, 
p.  1589,  c.  712,  defining  the  terms  "land,** 
"real  estate,**  and  "real  property,'*  as  used 
in  the  tax  law,  machinery  designed  for  the 


production  and  distribution  of  electricity 
placed  in  a  building  in  the  city  of  New  York, 
erected  and  planned  for  the  same  purpose  up- 
on specially  prepared  foundations,  and  which 
was  bein*^  used  for  that  purpose,  is  taxable 
as  real  estate,  although  the  title  to  the  ma- 
chinery was  not  vested  in  the  owner  of  the 
building  because  a  part  of  the  purchase  price 
remained  unpaid ;  greater  New  Tork  Charter 
(Laws  1901,  p.  380,  c.  466)  §  894,  making  the 
assessment  of  real  estate  to  the  wrong  ow^ner 
valid.  People  ex  rel.  New  Tork  Edison  Co. 
V.  Wells,  119  N.  Y.  Supp.  1057,  1058,  135  App. 
Dlv.  644. 

The  former  rule  that,  to  constitute  a  fix- 
ture as  between  vendor  and  vendee,  or  mort- 
gagor and  mortgagee,  it  was  necessary  that 
there  should  be  such  annexation  to  the  free- 
hold that  the  chattel  could  not  be  removed 
therefrom  without  injury  either  to  the  free- 
hold or  to  itself  is  no  longer  followed  in  the 
case  of  machinery  and  appliances  of  a  man- 
ufacturing plant.  In  such  case  machinery 
set  ui>on  the  freehold  by  the  owner  and  "fix- 
tures'* erected  or  fastened  thereto  for  a  per- 
manent purpose,  or  as  an  Improvement  to 
the  property,  enhancing  its  value,  will  be 
considered  a  fixture,  especially  if  the  adapta- 
tion of  the  means  to  the  end  is  shown  to  be 
appropriate  as  being  indicative  of  a  design 
to  incorporate  the  machinery  with  the  free- 
hold and  make  it  a  part  of  it  When  chat- 
tels are  attached  to  the  freehold  for  a  perma- 
nent purpose,  and  are  adapted  to  the  employ- 
ment or  business  to  which  the  real  estate  is 
devoted,  and  the  circumstances  indicate  a  de- 
sign on  the  part  of  the  owner  of  the  freehold 
to  make  the  machinery  a  part  of  it,  the  chat- 
tels then  become  part  and  parcel  of  the  free- 
hold, and  the  owner  of  the  land  himself  can-, 
not  detach  or  remove  them,  and  change  their 
character  back  into  personalty,  to  the  preju- 
dice of  a  mortgage  creditor.  The  rule  as  to 
"fixtures,"  as  applied  to  machinery  moved  by 
the  power  of  steam  or  water,  has  been  great- 
ly extended  in  modem  times,  both  in  England 
and  America ;  but  it  still  remains  the  settled 
law  that  machinery  and  implements  in  a  cot- 
ton or  woolen  mill,  although  necessary  for  its 
use  and  enjoyment  as  such,  and  although  of 
a  character  adapted  only  to  the  particular 
business  there  carried  on,  if  not  actually  atr 
tached  in  some  manner  to  the  building,  or  to 
fixed  machinery,  by  belting  or  otherwise,  do 
not  pass  with  the  freehold.  In  cotton  and 
woolen  mills  all  machinery  actually  affixed 
to  the  freehold,  although  only  by. screws  or 
bolts,  or  connected  with  it  by  belts  or  bands, 
passes  with  t|ie  realty.  With  the  corpus  of 
fixed  machinery  passes  all  that  properly  be- 
longs to  and  forms  an  integral  part  of  it, 
although  capable  of  being  detached  and  used 
elsewhere.  In  case  a  given  article,  from  Its 
nature  or  use,  is  part  of  a  fixture,  so  are  al- 
so all  -  duplicates  and  difilerent  patterns  of 
the  same,  used  for  the  same  purpose,  al- 
though one  only  may  be  used  in  the  same  ma- 
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chine  at  a  time.  In  woolen  and  cotton  millSy 
and  probably  in  most  other  mills,  there  are 
certain  articles  which  are  necessary  for  and 
are  used  with  the  fixed  machinery,  and  are 
moved  by  and  with  it,  which  are  of  a  more 
perishable  character,  are  not  purchased  with 
such  machinery,  require  more  frequent  re- 
newal, and  are  not  integral  parts  of  it,  but 
rather  belong  to  the  class  of  findings  or  sup- 
plies, and  do  not  pass  with  such  fixed  machin- 
ery as  part  of  the  freehold.  Articles  where- 
by admitted  "fixtures'*  are  connected  with 
the  freehold,  and  whereby  motion  is  imparted 
to  the  machinery,  as  shafting  and  belting, 
are  an  essential  and  integral  part  of  the 
freehold,  and  pass  with  it.  The  simple  cri- 
terion of  physical  attachment  La  so  limited  in 
its  range  and  so  productive  of  contradiction, 
even  In  regard  to  "fixtures"  in  dwellings,  to 
which  it  was  adapted  before  England  had  be- 
come a  manufacturing  country,  that  it  will 
answer  for  nothing  else.  All  the  machinery 
of  a  manufacturing  plant,  which  is  necessary 
to  constitute  it,  and  without  which  it  would 
not  be  such  a  plant,  if  attached  to  the  free- 
hold in  any  manner  whatsoever,  whether  by 
physical  annexation  or  being  connected  with 
the  power  which  moves  the  machinery,  or, 
in  case  of  ponderous  articles  or  machinery  of 
immense  weight,  by  mere  gravitation,  are 
"fixtures,"  and  must  pass  for  a  part  of  the 
freehold.  While  the  character  of  a  chattel 
used  in  a  manufacturing  plant  and  connected 
with  the  freehold  may  be  fixed  by  contract 
with  the  owner  of  the  real  estate,  such  con- 
tract cannot  aflfect  the  rights  of  a  mortgagee, 
or  of  an  innocent  purchaser  without  notice  of 
it  Whether  the  machinery  and  appliances 
of  a  manufacturing  plant  are  to  be  consid- 
ered fixtures  depends  largely  upon  the  inten- 
tion of  the  ovmer  with  which  they  were  plac- 
ed in  the  building,  and  the  tendency  of  mod- 
em cases  is  to  make  this  intention  the  prima- 
ry criterion;  but  the  intention  contemplated 
by  the  decisions  is  not  an  undisclosed  pur- 
pose of  the  owner,  but  the  intention  made 
manifest  by  his  act.  This  is  necessarily  so, 
because  it  is  an  Intention  which  determined, 
not  merely  his  own  rights,  but  those  of  third 
persons,  whose  rights  must  necessarily  de- 
pend, not  upon  the  secret  purposes  of  the 
owner,  but  upon  the  inference  to  be  drawn 
from  his  acts  and  the  surrounding  circum- 
stances. Equitable  Guarantee  &  Trust  Co.  v. 
Knowles,67  Atl.961,  966,8  Del.Ch.  106  (cit- 
ing Walker  v.  Sherman  [N.  Y.]  20  Wend. 
636;  Farrar  v.  Stackpole,  6  Greenl.  [Me.] 
157,  19  Am.  Dec.  201 ;  Gray  v.  Holdshlp  [Pa.] 
17  Serg.  &  R.  415,  17  Am.  Dec.  680 ;  Voorhls 
V.  Freeman  [Pa.1  2  Watts  &  S.  116,  117,  37 
Am.  Dec.  490;  Hopewell  Mills  v.  Taunton 
Sav.  Bank,  23  N.  E.  327,  150  Mass.  519,  521, 
6  L.  R.  A.  249,  15  Am.  St  Rep.  235 ;  Hunt  v. 
Bay  State  Iron  Co.,  97  Mass.  279 ;  Thompson 
V.  Vinton,  121  Mass.  139;  Southbrldge  Sav. 
Bank  v.  Exeter  Mach.  Works,  127  Mass.  542, 
545;  Case  Mfg.  Co.  v.  Garven,  13  N.  B.  493, 
45  Ohio  St  2bQ;   Turner  v.  Wentworth,  119 


Mass.  459;  Allen  y.  Mooney,  130  Mass.  155; 
Smith  Paper  Co.  v.  Servin,  130  Mass.  511, 
513;  Hubbell  v.  East  Cambridge  Five  Cents 
Sav.  Bank,  132  Mass.  447,  42  Am.  Rep.  446; 
Maguire  v.  Park,  IN.  E.  750,  140  Mass.  21; 
McRea  v.  Central  Nat  Bank,  66  N.  Y.  489 ; 
Hill  V.  Farmers'  &  M.  Nat  Bank,  97  U.  S. 
450,  24  L.  Ed.  1051;  Ottumwa  Woolen  Mill  Co. 
V.  Hawley,  44  Iowa,  57,  24  Am.  Rep.  719; 
Carpenter  v.  Walker,  5  N.  E.  160,  140  Mass. 
416;  Southbrldge  Sav.  Bank  v.  Mason,  18 
N.  E.  406,  147  Mass.  500,  1  L.  R.  A.  350; 
Pierce  v.  George,  108  Mass.  78,  11  Am.  Rep. 
310;  Parsons  v.  Copeland,  38  Me.  537;  Har- 
lan V.  Harlan,  15  Pa.  507,  53  Am.  Dec.  612 ; 
Delaware,  L.  &  W.  R.  v.  Oxford  Iron  Co.,  36 
N.  J.  Eq.  452;  Roddy  v.  Brick,  6  Atl.  806, 
42  N.  J.  Eq.  218,  225). 

Railroad  eqnipaiei&t 

A  railroad  roadbed  was  not  ft  "fixture" 
and  would  pass  by  deed  to  the  land,  in  the  ab- 
sence of  an  express  exception,  at  least  as  to 
the  embankment  Itself,  which  was  not  a  fix- 
ture any  more  than  a  dyke  or  levee  or  a 
well,  and  the  same  rule  applied  to  riprapp- 
Ing.  Van  Husan  v.  Omaha  Bridge  &  Termi- 
nal Ry.  Co.,  92  N.  W.  47-51,  118  Iowa,  366. 

Trade  fijctiirea 

Within  the  rule  permitting  a  tenant  to 
remove  "fixtures"  erected  for  the  purposes 
of  trade,  within  the  term,  the  word  **flx- 
tures*'  includes  buildings  as  well  as  machin- 
ery; the  sole  question  being  whether  they 
are  designed  for  purposes  of  trade.  In  re 
Montello  Brick   Works,   103  Fed.   624,  a32. 

Partitions,  which  did  not  reach  to  tlie 
ceiling,  and  were  lightly  nailed  to  the  floor 
and  walls,  put  in  the  rooms  of  an  office  build- 
ing by  the  lessee  for  the  benefit  of  his  busi- 
ness, were  practically  trade  fixtures,  and  not 
"fixtures"  technically,  so  as  to  make  them 
annexed  to  the  realty.  United  Booking  OtSL- 
ces  V.  Pittsburg  Life  &  Trust  Co.,  119  N.  Y. 
Supp.  216,  217,  65  Misc.  Rep.  31. 

Alterations  made  by  a  lessee  of  a  building 
to  adapt  it  for  use  as  a  saloon,  by  which 
doors  and  their  frames  were  removed^  the 
openings  enlarged,  and  the  inclosures  ai.d 
doors  extended  30  inches  into  a  streec,  anil 
marble  platforms  countersunk  2  inches  into 
the  water  table,  did  not  constitute  movable 
or  trade  "fixtures**  which  the  tenant  could 
remove.  Excelsior  Brew.  Co.  v.  Smith,  110 
N.  Y.  Supp.  8,  10,  125  App.  Div.  668.  670. 

Vehicles,  appliances,  furniture,  harness, 
embalming  fluid,  caskets,  etc.,  used  in  an  un- 
dertaker's business,  are  not  "fixtures,**  within 
the  bulk  sales  law  (Pub.  Acts  1905,  No.  223). 
People's  Sav.  Bank  v.  Van  AUsburg,  131  N. 
W.  101,  102,  165  Mich.  524. 

A  sale  of  horses,  wagons,  harnesses,  coal 
bags,  forks,  shovels,  baskets,  stoves,  sleigh 
runners,  chutes,  and  books  pertaining  to  a  re- 
tall  coal  business  was  not  a  sale  of  "mer- 
chandise," within  Bulk  Sales  Law,  providing 
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tbat  sales  In  bulk  of  any  part  or  the  whole  of 
a  stock  of  merchandise,  or  merchandise  and 
fixtures  pertaining  to  a  business,  otherwise 
than  In  the  ordinary  course  of  trade,  shall  be 
▼old,  etc.  In  Bulk  Sales  Law,  providing  that 
the  sale  in  bulk  of  any  part  or  the  whole  of 
a  stock  of  merchandise,  or  merchandise  and 
fixtures  pertaining  to  the  conducting  of  a  busi- 
ness, otherwise  than  in  the  ordinary  course 
of  trade,  shall  be  void,  etc.,  the  word  "fix- 
tures" refers  to  such  chattels  as  merchants 
usually  possess  and  annex  to  the  premises  oc- 
cupied by  them,  to  enable  them  to  better 
store,  handle,  and  display  their  wares,  and 
commonly  known  as  trade  fixtures,  though 
removable  without  material  Injury  to  the 
premises  at  or  before  the  end  of  the  tenancy, 
and  did  not  include  horses,  wagons,  tools, 
books,  and  other  appliances  used  in  the  con- 
duct of  a  retail  coal  business.  Bowen  v. 
Quigley,  130  N.  W.  690,  165  Midi.  837,  84  L. 
R.  A.  (N.  S.)  218. 

FLAG 

As  personal  property*  see  Personal  Prop- 
erty. 
Not  dutiable  as  toys,  see  Toys. 

The  *'fiag"  is  the  emblem  of  national  au- 
thority. The  power  to  prohibit  the  use  of 
the  national  flag  does  not  belong  exclusively 
to  the  federal  Congress,  but  may  be  exercised 
by  the  several  states.  Halter*  v.  State,  105 
N.  W.  298,  300,  74  Neb.  767,  7  L.  R.  A.  (N. 
S.)  1079,  121  Am.  St.  Rep.  754. 

FI.AG  8TATIOK 

A  **flag  station"  is  a  railway  station  at 
which  a  train  will  not  stop  unless  it  is  flag- 
ged or  unless  It  has  passengers  for  the  place. 
Marx  V.  Louisiana  Western  R.  Co.,  36  South. 
862,  863,  112  La.  1085. 

A  railway  station  was  a  "flag  station," 
and  not  a  "regular  station,''  within  Kirby's 
Dig.  S  6612,  authorizing  railroad  companies 
to  make  special  charges  to  passengers  board- 
ing or  alighting  at  other  than  regular  sta- 
tions, where  the  company  had  no  depot  there 
and  no  joint  agency  with  the  railroad  which 
it  crossed  and  did  not  use  the  other  compa- 
ny's depot,  though  trains  stopped  at  the  cross- 
ing opposite  the  depot  and  passengers  were 
received  and  discharged  there  on  signal,  and 
freight,  express,  and  mall  matter  was  re- 
ceived there ;  no  tickets,  bills  of  lading  nor 
baggage  checks  being  issued,  and  such  sta- 
tions being  designated  "flag  stations"  by  the 
railroad,  as  distinguished  from  regular  sta- 
tions at  which  tickets  were  sold,  baggage 
checked,  bills  of  lading  Issued,  and  station 
houses  and  agents  were  maintained.  Clark 
V.  Jonesboros  L.  C.  &  B.  R.  Co.,  112  S.  W. 
961,  963,  87  Ark.  385  (citing  7  Words  and 
Phrases,  pp.  6039,  6644). 

FIAGOEB  CARS 

"Flagged  cars,"  in  railroad  parlance,  are 
dead  cars  that  are  forbidden  to  be  moved. 


Beck  V.  Southern  R.  Co.,  59  S.  E.  1015,  1022, 
146  N.  C.  455. 

FLANGE 

A  "flange"  is  defined  as  a  projecting  flat 
rim,  collar,  or  rib  used  to  strengthen  an  ob- 
ject, to  guide  it,  to  keep  it  in  place,  etc. 
Beardsley  v.  Howard  &  Bullough  American 
Mach.  Co.,  176  Fed.  619,  621. 

FLARE-UP  LIGHT 

"The  term  'flare-up  light'  is  not  defined 
in  the  articles,  but,  since  it  is  provided  as 
the  alternative  for  a  fixed  white  light  at  the 
level  of  the  side  lights,  it  certainly  must  be 
one  kept  where  it  will  be  at  hand  and  In 
proper  condition  when  wanted,  and  which 
will  not  blow  out  in  a  high  wind,  but  will 
bum  with  such  continuity  as  to  give  fair 
warning  to  the  approaching  vessel."  The 
Kaiserln  Maria  Theresa,  149  Fed.  97,  98,  78 
C.  C.  A.  681. 

FLASH 

IXASH  POIHT 

The  temperature  of  a  heated  fluid  at 
which  the  vapor  rising  from  it  flashes  mo- 
mentarily Is  termed  the  "flash  point."  State 
V.  Boylan,  65  Atl.  595,  596,  79  Conn.  463. 

IXASHOVER 

A  "flashover"  is  the  passage  otm.  positive 
current  of  electricity  over  to  the  negative. 
Sexton  V.  Metropolitan  St  Ry.  Co.,  149  S.  W. 
21,  26,  245  Mo;  ^254. 

FLAT 

The  word  "flat"  signifies  something  that 
is  level,  without  rotundity,  curvature,  or  oth- 
er variation  or  irregularity.  Long  v.  Noye 
Mfg.  Co.,  192  Fed.  566,  569. 

In  a  sale  of  bonds  under  a  contract 
whereby  the  buyer  obtained  them  at  their 
face  value  or  in.  technical  parlance,  "flat" 
meant  face  value  without  taking  into  ac- 
count Interest  which  had  accrued  on  them. 
Citizens'  Sav.  Bank  v.  Town  of  Breenburgh, 
65  N.  E.  978,  980,  173  N.  Y.  215. 

As  bnildlns  or  part  thereof 

See,  also.  Apartment  House. 

The  word  "flat"  has  no  technical,  legal 
meaning,  so  that  a  court  can  pronounce  ab- 
solutely one  way  or  the  other  as  to  whether 
a  building  is  a  flat  or  not,  and,  where  the 
testimony  is  conflicting,  the  question  is  one 
of  fact.  The  word  is  defined  by  Webster's 
New  Dictionary  as :  "A  floor,  loft,  or  story  In 
a  building,  especially  a  floor  which  forms  a 
complete  residence  In  Itself.  Residence  flats 
of  the  better  class  are,  in  the  United  States, 
often  called  apartments.  A  building  divided 
into  flats."  It  is  defined  by  the  Standard 
Dictionary  as :  "A  floor  or  portion  of  a  floor,. 
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especially  one  ^vided  into  rooms  and  fitted 
for  the  occupancy  of  a  single  family ;  apart- 
ment." The  purposes  of  a  restrictive  cove- 
nant in  deeds  of  lots  and  abutting  on  a 
street  prohibiting  the  erection  of  "flats"  or 
tenement  houses  Is  to  prevent  a  house  from 
being  used  by  more  than  one  family,  each  liv- 
ing by  Itself  on  different  floors  fitted  np  sep- 
arately for  housekeeping,  and  a  construction 
of  the  covenant  which  will  permit  two^tory 
dwelling  arranged  for  the  use  of  two  families, 
each  keeping  house  by  means  of  fixed  con- 
veniences on  each  floor,  and  each  using  a 
common  front  entrance,  and  each  having  sep- 
arate entrances  in  the  rear,  will  defeat  the 
object  thereto.  Godfrey  v.  Hampton,  127  S. 
W.  626,  628,  148  Mo.  App.  157. 

A  "flat,"  etymologically,  is  a  floor  in  a 
building.  Later  the  use  of  the  word  became 
restricted  to  a  floor  completely  equipped 
for  housekeeping  purposes.  A  building  con- 
taining such  floors  so  equipped,  each  of  which 
is  called  a  "flat,"  is  itself  termed  a  "flat," 
but,  more  properly  speaking,  should  be  term- 
ed a  "flat-  house."  Any  building  consisting 
of  more  than  one  story,  in  which  building 
there  are  one  or  more  suites  of  rooms  on 
each  floor  equipped  for  separate  housekeeping 
purposes,  is  a  "flat,"  within  the  meaning  of 
a  restriction  in  a  deed  that  the  grantee  shall 
not  permit  to  be  erected  on  the  premises  any 
building  which  £diall  be  used  or  occupied  as 
a  flat.  If  what  is  known  as  a  "flat"  becomes 
an  "apart^nent  house"  when  higher  rental 
is  chargeff,  the  payment  of  a  rental  of  from 
$35  to  $40  per  month  does  not  turn  what  is 
otherwise  a  "flat"  into  an  "apartment,"  so 
as  to  take  it  out  of  a  building  restriction 
binding  the  grantee  not  to  erect  a  flat  on 
the  premises.  Llgnot  y.  Jaekle,  65  A.  221-224, 
72  N.  J.  Eq.  233. 

A  "garage  and -store  room"  is  not  includ- 
ed within  the  term  "flat  building,"  and  hence 
its  erection  is  not  a  violation  of  a  restriction 
in  a  deed  against  the  erection  of  such  struc- 
tures. Jones  V.  Williams,  106  Paa  166,  168, 
56  Wash.  588. 


A  "flat  rate,**  as  used  in  city  ordinances 
fixing  rates  to  be  charged  consumers  by  wa- 
ter company,  is  a  rate  based  on  the  number 
of  fixtures  used  and  the  business  for  which 
the  supply  is  intended.  Wilson  v.  Tallahas- 
see, 36  South.  63,  64,  47  Fla.  351. 

Where  a  tax  is  imposed  upon  all  mer- 
chants without  regard  to  the  volume  of  their 
business,  it  is  termed  a  "flat  rate."  Salt  Lake 
City  V.  Ohristensen  Co.,  95  Pac.  523,  526,  34 
Utah,  38,  17  L.  B.  A.  (N.  S.)  898. 

IXAT  8TONE8 

In  an  action  to  confirm  a  special  assess- 
ment evidence  held  to  show  that  the  term 
"flat  stones,"  as  used  in  an  ordinance  in  de- 
scribing the  material  for  bedding  the  curb- 
stones,  was  understood   by   contractors  to 


mean  limestone  blocks  about  six  inches  thick 
and  12  to  16  inches  square,  as  nearly  uni- 
form as  can  be  obtained.  Beckett  t.  Gitj*  of 
Chicago,  75  N.  B.  747.  749.  218  111.  97. 

FLATS 

The  word  "flats"  is  of  doubtful  mean- 
ing when  used  as  a  boundary,  as  it  means  in 
one  case  the  sea  side  and  in  another  case  the 
land  side  of  the  "flats."  The  meaning  to  be 
attached  to  the  word,  w^en  used  in  a  deed, 
must  depend  upon  the  instrument  in  which 
it  occurs,  taken  as  a  whole,  and  upon  sur- 
rounding circumstances.  It  does  not  include 
the  space  between  high  and  low  water  mark, 
if  the  word  is  used  in  its  technical  sense. 
Haskell  v.  Friend,  81  N.  B.  962,  963,  196 
Mass.  198  (citing  Storer  v.  Freeman,  6  Mass. 
435,  4  Am.  Dec.  155). 

A  mussel  bed,  over  which  the  water  flows 
at  every  tide,  cannot  properly  be  called  an 
island,  but  constitutes  what  are  called  "flats." 
Fowler  v.  Wood,  85  Pac.  763,  776»  73  Kan, 
511,  6  L.  R  A.  (N.  S.)  162,  117  Am.  St  Rep. 
534  (citing  King  r.  Young,  76  Me.  7^  48  Am. 
Bep.  596). 

FLAVOR 

An  information  charging  that  defendant 
sold  in  interstate  commerce  a  liquid  labeled 
"Flavor  of  Vcuiilla,"  which  did  not  contain 
any  extract  of  vanilla,  does  not  state  a  case 
of  adulteration  or  misbranding  of  vanilla  ex- 
tract in  violation  of  Food  and  Drugs  Act 
June  30,  1906,  c.  3915,  i  2,  34  Stat  768 ;  the 
words  "extract"  and  "flavor"  not  being  syn- 
onymous terms.  United  States  v.  St  Louis 
Coffee  &  Spice  Mills,  189  Fed.  191,  193. 

XXAVOBING  EXTRACT 

As  liquor,  see  Liquor. 

FLAX 

Fabrics  in  chief  value  of  flax,  but  In  part 
of  wool,  are  'dutiable  under  the  Tariff  Act 
as  goods  "the  component  material  of  chief 
value"  in  which  is  "flax,"  and  not  as  cloths 
**in  part  of  wool."  United  States  v.  Qiarles 
A.  Johnson  &  Co.,  154  Fed.  752,  754  (Citing 
Myers  v.  United  States,  110  Fed.  940;  Unit- 
ed States  V.  Altman,  107  Fed.  15,  46  C.  C  A. 
116;  Converse  v.  United  States,  113  Fed. 
817;  Hartranft  v.  Meyer,  10  Sup.  Ct  761, 
135  U.  S.  237.  34  L.  Ed.  110). 

IXAX  NOILS 

"Flax  noils"  held  dutiable  as  "wastes" 
under  the  Tariff  Act  of  1897,  and  not  ts 
"tow  of  flax,"  by  slmiUtuda  G.  B.  RitclUe 
&  Oo.  V.  United  States,  141  Fed.  664. 


FLEE  FROM  JUSTICE 

See,  also,  Fugitive  from  Jnstio©. 

The  term  "fleeing  from  Justice,"  as  used 
in  the  United  States  Statutes,  has  been  de- 
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fined  as  to  leave  one's  home  or  residence  or 
known  place  of  abode  within  the  district  or 
to  conceal  one's  self  therein  with  intent  In 
either  case  to  avoid  detection  or  punishment 
for  some  public  offense  against  the  United 
States.  State  v.  Lem  Woon,  107  Pac.  974, 
979,  57  Or.  482. 

An  instruction  in  a  criminal  prosecution 
that  the  jury  must  find,  to  Justify  a  convic- 
tion, that,  after  the  commission  of  the  of- 
fense, accused  had  concealed  himself  to  avoid 
arrest  and  punishment  was  a  sufficient  defini- 
tion of  the  term  "flee  from  Justice/*  as  used 
In  connection  with  statutory  limitations  of 
criminal  prosecutions.  State  v.  Miller,  87  S. 
W.  484,  487,  188  Mo.  370. 

Where  a  person  charged  with  crime 
against  the  United  States  in  the  courts  of 
one  federal  district,  when  found  elsewhere, 
resists  removal  to  such  district,  with  intent 
to  avoid  the  Jurisdiction  and  process  of  the 
court  therein,  such  action  constitutes  a  "flee- 
ing from  Justice,"  which,  under  Rev.  St.  ( 
1045,  takes  away  from  him  the  privilege  of 
pleading  the  statute  of  limitations,  and,  until 
he  submits  himself  to  such  Jurisdiction,  the 
statute  does  not  run  In  his  favor  as  against 
prosecution  for  any  offense  charged  to  have 
been  previously  committed  in  said  district. 
Although,  under  the  -extradition  treaty  of 
1890  between  Great  Britain  and  the  United 
States  and  the  laws  of  Canada,  a  person 
whose  extradition  is  sought  by  the  United 
States  from  the  Dominion  of  Canada  has  the 
right  to  oppose  his  extradition  by  legal  pro- 
ceedings, he  is  nevertheless,  during  the  pend- 
ency of  sudi  proceedings^  a  person  "fleeing 
rfrom  Justice,"  within  the  meaning  of  Rev. 
St  f  1045.  United  States  v.  Greene,  146  Fed. 
808,  889. 

To  constitute  one  a  •'person  fleeing  from 
Justice"  so  aa  to  prevent  the  running  of  the 
statute  of  limitations  against  a  prosecution 
for  a  criminal  offense  against  the  UAited 
States  under  Rev.  St  {  1045,  it  is  not  neces- 
sary that  he  should  have  left  the  United 
States,  but  it  is  sufficient  that  he  had  left 
the  district  in  which  the  offense  was  com- 
mitted when  it  was  sought  to  apprehend  him 
therefor,  and  was  ftnmd  in  another  dlfitriet 
in  which  he  did  not  reside  under  circum- 
stances indicating  a  purpose  to  evade  the 
authority  of  the  court  having  Jurisdiction. 
Greene  v.  United  States,  154  Fed.  401,  402, 
411,  85  C.  C.  A.  251. 

In  construing  a  statutory  provision  ex- 
cepting from  the  limitation  of  time  for  pros- 
ecuting crimes  "any  person  fleeing  from  Jus- 
tice," for  the  purpose  of  determining  the  suf- 
ficiency of  an  indictment  to  suppmt  proceed- 
iDgs  for  extradition,  the  exception  should  be 
held  to  apply  to  any  person  who,  being  within 
the  state  at  the  time  the  alleged  offense  was 
committed,  failed  for  any  reason  to  remain 
therein  until  the  bar  of  the  statute  was  com- 
plete^ and  it  is  immaterial  that  he  did  not 
leave  for  the  purpose  of  avoiding  prosecu- 


tion.   Bruce  v.  Bryan,  136  Fed.  1022,  69  C.  C. 
A.  342. 

It  would  seem  by  the  language  "who 
shall  flee  from  Justice,"  in  the  constitutional 
provision  relative  to  the  extradition  of  any 
person  who  haS'  escaped  to  another  state,  that 
it  meant  a  flight  from  a  punishment,  penalty, 
or  condition  which  would  follow  capture  and 
conviction,  rather  than  a  flight  from  a  place 
or  from  the  territorial  limits  of  the  outraged 
commonwealth.  Ex  parte  Moyer,  85  Pac. 
897,  902,  12  Idaho,  250, 12  L.  R.  A,  (N.  S.)  227, 
118  Am.  St  Rep.  214. 

FLIGHT 

See  Flee  from  Justice ;  Immediate  Flight 

FLIHERS 

Where  ingots  of  comi>osition  metal  are 
put  through  rollers,  and  further  thinned 
down  under  a  hammer  until  they  become  thin 
sheets,  which  are  the  composition  metal  of 
trade,  and  the  shearings  left  after  the  sheets 
are  cut  into  desired  sizes  are  cut  into  small- 
er pieces  with  the  shears  or  a  machine,  and 
then  placed  in  a  steel  box,  and  by  a  stamp 
reduced  in  size  almost  to  a  powder,  the  prod- 
uct which  is  used  to  sprinkle  over  the  face 
of  surfaces  where  it  is  desired  to  produce  a 
glittering  metalic  effect  is  known  to  the  trade 
as  "flitters,"  and  la  not  free  of  duty  as 
"composition  metal,"  under  Tariff  Act  July 
24,  1897,  c  11,  I  2,  Free  list,  par.  633,  30 
Stat.  197,.  but  is  dutiable  as  manufactures  of 
metal  under  paragraph  193,  8  1,  Schedule  O, 
of  the  act  (30  Stat  167).  United  States  v. 
George  Meier  &  Co.,  136  Fed.  764,  765,  69  C. 
G.  A.  421. 

FLOAT 

As  land  grant 

"Float"  is  a  term  applied  to  a  grant  of 
land  by  the  government,  land  not  having 
been  specifically  selected;  that  is,  a  general 
grant  of  a  certain  amount  of  lands  to  be  se- 
lected in  the  future  by  the  grantee.  Corval- 
lis  &  E.  It  Ck).  V.  Benson,  121  Pac.  418,  425, 
61  Or.  359  (citing  8  Words  and  Phrases,  p. 
2850). 

FLOATABLE  STREAM 

See,  also.  Navigable. 

A  "floatable  stream"  includes  one  which 
is  capable  of  public  use  when  increased  by 
precipitation  at  seasons  recurring  periodical- 
ly with  reasonable  certainty,  so  that  the  wa- 
ter is  sufficient  to  be  substantially  useful  for 
the  transportation  of  products  of  the  fields 
and  forests,  but  does  not  include  one  which 
in  its  normal  condition  will  not  profitabl:^  or 
practically  wash  logs  down  its  channel,  ex- 
cept at  irregular  intervals,  when  It  ovex^ 
flows  and  runs  away  so  quickly  as  to  leave 
the  logs  along  the  banks  in  the  channel  and 
on  riparian  land  before  they  can  be  success- 
fully floated  to  the  mills.    Hot  Springs  Lum- 
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ber  i&  Mfg.  Co.  v.  Revercomb,  65  S,  E.  557, 
558,  110  Va.  240;  Id.,  55  S.  B.  580,  106  Va. 
176,  9  L.  R.  A.  (N.  S.)  894. 

Where  a  fresh-water  stream  in  a  settled 
country,  when  not  swollen  by  freshets  or  de- 
pleted by  droughts,  is  without  artificial  aid 
periodically  capable  of  floating  mining  ahd 
forest  products,  etc.,  and  has  been  and  will 
likely  continue  to  be  so  used,  it  is  a  "float- 
able stream,'*  subject  to  public  user.  Black- 
man  y.  Maudlin,  51  South.  23,  25,  164  Ala. 
337,  27  L.  R.  A.  (N.  S.)  670. 

A  river  which  in  its  natural  condition, 
unaided  by  artificial  means,  is  susceptible  to 
public  use  to  float  vessels,  rafts,  or  logs,  is 
a  navigable  or  floatable  stream  according  to 
the  law  of  Maine,  though  not  a  navigable 
river  in  the  technical  sense  of  the  common 
law.  Charles  C.  Wilson  &  Son  v.  Harrls- 
burg,  77  Ati.  787,  789,  107  Me.  207. 

Where  lumbering  is  a  principal  industry 
in  a  locality,  a  fresh  water  stream,  which  is 
capable  of  being  used  for  the  purpose  of 
floating  down  logs  to  the  mills  or  market,  al- 
though it  may  be  too  small  to  admit  of  navi- 
gation, Is  navigable  (or  rather  '^floatable"), 
and,  being  such,  It  is  a  public  highway. 
Johnson  v.  Johnson,  95  Paa  499,  507,  14  Ida- 
ho, 561,  24  L.  R.  A.  (N.  S.)  1240. 

A  "floatable  stream"  Is  one  of  saffldent 
capacity  to  float  sawlogs  during  some  por- 
tion of  the  year.  Village  of  Bloomer  v.  Town 
of  Bloomer,  107  N.  W.  974,  979, 128  Wis.  297. 

A  stream  Is  a  navigable  or  "floatable 
stream,"  as  affecting  a  boom  company's  right 
to  condemn  water  rights  where  during  fresh- 
ets recurring  in  fall,  winter,  and  spring  it  is 
floatable  for  sawlogs  for  periods  varying 
from  one  day  to  several  days  each,  and  is 
used  to  float  shingle  bolts.  State  ex  rel. 
United  Tanners  Timber  Co.  v.  Superior  Court 
for  Lewis  County,  110  Pac.  1017,  1018,  60 
Wash.  193. 

FLOATER 

The  term  "floater,"  as  applied  to  ^n  In- 
surance policy,  meauH  a  policy  that  floated 
around  with  the  goods,  and  insured  them 
wherever  they  were  to  the  extent  that  the 
parties  agreed  that  they  should  be  insured. 
Grossbaum  Ceramic  Art  Syndicate  v.  German 
Ins.  Co.,  62  Ati.  1107,  1108,  213  Pa.  506 

rLOATIKO 

The  ^'floating"  of  timber  is  not  the  same 
as  "pulling  timber."  Floating  timber  is  to 
float  it  from  the  stump  to  the  mill,  while  to 
pull  timber  is  to  draw  it  from  where  it  is 
felled  to  the  water  by  which  it  is  to  be 
floated.  Des  AUemands  Lumber  Co.  v.  Mor- 
gan aty  Timber  Co.,  41  South.  832,  335,  117 
Ga.  L 

FLOATING  ENTRY 

An  entry  of  lands  in  the  office  of  the  en- 
try taker  of  a  county,  made  in  the  following 
form:  "A.  L.  Adams  enters  and  locates  300 


acres  of  land  in  said  county  and  state  in  dis- 
trict ten,  on  waters  of  Littie  Santeetla  creek, 
beginning  on  a  chestnut  tree  and  runs  vari- 
ous courses  for  complements" — ^Is  a  "floating 
entry,"  being  vague  and  indeflnite.  Lovln  v. 
Carver,  64  S.  E.  775,  776, 150  N.  a  7ia 

FLOATING  INTENTION 

"An  indeterminate  or  floating  intention" 
to  return  to  a  residence  from  which  one 
moves  does  not  include  a  case  of  intention 
to  return  upon  the  occurrence  of  some  event 
which  may  be  reasonably  anticipated,  as 
when  the  health  of  a  relative  has  been  re- 
stored. McDowell  V.  Friedman  Bros.  Shoe 
Co.,  115  S.  W.  1028,  1033,  135  Mo.  App.  276. 

FLOATING  KIDNEY 

The  condition  described  as  a  "floating 
kidney''  is  that  condition  where  for  any  cause 
the  fat  or  tissues  holding  tl\e  kidneys  in  place 
are  obstructed  or  in  any  way  become  stretch- 
ed, causing  the  organ  to  float  forward.  It 
may  be  caused  by  blows  direct  or  indirect, 
and  is  said  to  be  due  to  the  connection  of 
the  organ  with  the  nervous  system  and  re- 
flex areas  known  as  the  "symx>athetic  nerv- 
ous system.''  Mackey  v.  Interurban  St.  Ry. 
Co.,  101  N.  X.  Supp.  439,  440,  U5  App.  DiT. 
467. 

FLOATING  POLICY 

An  insurance  policy  Intended  to  supple- 
ment the  speciflc  insurance  on  goods  and  at- 
taching only  when  it  ceased  to  cover  the  risk 
is  a  "floating  policy."  Cutting  v.  Atlas  Mut. 
Ins.  Co.,  85  N.  E.  174,  175,  199  Mass.  380 
(citing  Peabody  v.  Liverpool  &  L.  &  G.  Ins. 
Co.,  50  N.  E.  526,  171  Mass.  114). 

Under  "floating  poUcies,"  or  "shifting 
risks,"  "the  property  insured  is  the  property 
of  a  class  and  kind  described,  in  the  place 
described,  which  the  insured  may  have  on 
hand  at  the  time  of  ttib  flre,  whether  It  is  or 
is  not  identical,  in  items  with  that  which  he 
had  on  hand  at  the  time  the  insurance  was 
written."  Bloch  v.  American  Ins.  Co.,  112 
N.  W.  45,  48,  132  Wis.  150. 

FLOGGING 

FLOGGING  HAMMER 

A  "flogging  hammer"  is  a  small  sledge 
hammer  used  for  striking  a  large  cold-chisel 
in  chipping  castings.  Williams  v.  Garbutt 
Lumber  Co.,  64  S.  E.  65,  70,  182  Ga.  22L 


FLOOD 


See    Extraordinary    Floods ; 
Floods. 


Ordinary 


FLOOB  GBtANNEL 

The  "flood  channel"  of  a  stream  is  that 
occupied  by  it  when,  swollen  by  rains  and 
melting  snows,  it  extends  and  flows  over  the 
bottom  along  its  course.  Cole  v.  Missouri, 
K.  &  O.  R.  Co.,  94  Pac.  540,  541,  20  OkL  227, 
15  L.  R.  A.  (N.  S.)  268. 
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A  stream  may  haye  what  la  termed  a 
<ilood  chamiel*'  to  retain  surplus  waters  un- 
til they  can  be  discharged  by  the  natural 
flow.  Price  ▼.  Oregon  B.  Ck).,  88  Pac  843, 
84e,  47  Or.  350. 

IXOOB  WATER 

An  irrigation  district,  which  owned  a 
canal  of  limited  capacity,  used  the  term  "flood 
water"  to  designate  water  which  would  be 
In  excess  of  the  carrying  capacity  of  the  ca- 
nal, if  all  the  users  were  using  water.  Ger- 
ber  V.  Nampa  &  Meridian  Irr.  Dist,  100  Pac 
80,  87,  16  Idaho,  1. 

While  an  appropriator  may  divert  for 
use  to  any  point  beyond  the  watershed  any 
portion  of  the  waters  of  a  stream  which  can 
serve  no  useful  purpose,  either  to  the  ripari- 
an owner  or  in  supplying  an  underground 
stratum,  or  which  are  in  excess  of  the  quan- 
tity necessary  for  that  purpose,  waters  of  a 
stream  are  not  necessarily  "flood  or  storm'* 
waters  because  the  flow  is  Increased  by  unus- 
ual rains  beyond  normal,  so  long  as  the  water 
is  confined  to  the  general  channel  of  the 
stream,  nor  so  long  as  the  waters  perform 
an  indispensable  service  in  pressing  into  the 
gravel  beds  or  trough  the  waters  which  go  to 
supply  the  various  artesian  strata,  from 
which  the  overlying  landowners  obtain  water 
by  means  of  wells.  Miller  v.  Bay  Cities  Wa- 
ter Co.,  107  Paa  115,  126, 157  GaL  256,  27  I^ 
R.  A.  (N.  S.)  772. 

FLOOR 

See  Ground  Floor. 

FLOOR.  BBOKER 

A  broker,  who  bought  atid  sold  cotton  on 
the  floor  of  the  Exchange,  and,  instead  of 
making  contracts  in  his  own  name,  would 
"give  up"  to  the  person  with  whom  he  dealt 
the  name  of  another  broker,  who  would  sign 
the  contract,  acted  as  "floor  broker"  for  his 
principal,  so  that  the  principal  must  look  to 
the  broker  whose  name  was  "given  up,"  and 
is  liable  to  that  broker  for  commissions. 
Eait  V.  Carpenter,  188  N.  Y.  Supp.  460,  461, 
78  Misc.  Rep.  385. 

FLOSS  CANDY 

"Floss  candy"  Is  candy  consisting  of 
thread-like  or  silk-like  filaments  formed  from 
melted  sugar  or  candy.  Electric  Candy 
Mach.  Co.  V.  Morris,  156  Fed.  972,  973. 

FLOTSAM 

"Flotsam,"  as  distinguished  from  "wreck," 
is  when  a  ship  is  sunk  or  otherwise  perishes 
and  the  goods  float  upon  the  sea,  while 
"wreck"  is  conflned  to  such  goods  as,  ship- 
wrecked at  sea,  are  by  the  sea  cast  upon  tbe 
land.  Lacaze  v.  State,  to  use  of  Lanoix  (Pa.) 
Add.  59,  62, 


FLOUR 

See  Blended  Flour. 

The  word  "flour,"  as  used  In  Const  1898, 
art  230,  exempting  from  taxation  the  capital 
machinery  and  other  property  employed  In 
the  manufacture  of  '*flour"  for  a  period  of 
ten  years,  is  used  in  a  restricted  or  special 
sense  as  the  ground  and  bolted  substance  of 
wheat  manufactured  for  human  consump- 
tion. Atlas  Feed  Products  Co.  v.  City  of 
New  Orleans,  37  South.  531,  533,  113  La.  611. 

FIiOITRINO  MII.Ii 

As  mill,  see  Mill. 

As  public  mill,  see  Public  Mill. 

FLOW 

See  Constant  Flow ;  Underflow. 

IXOWINO  I.AKB8 

As  taking  property  under  eminent  do- 
main, see  Taking  (In  Eminent  Do- 
main). 

A  dam  across  a  navigable  stream,  which 
sets  back  the  water  of  the  stream  without 
overflowing  any  lands  outside  its  banks,  but 
merely  raising  the  water  within  the  banks, 
so  as  to  lower  fhe  available  water  power  of 
the  dam  of  an  upper  proprietor  owning  the 
lot  on  the  side  of  the  stream  on  which  the 
dam  rests,  causes  a  "flowing  of  lands,"  with- 
in St  1808,  §  4221,  subd.  8,  Hmiting  the  time 
for  an  action  for  damages  for  the  flowing  of 
lands  caused  by  the  maintenance  of  a  mill- 
dam.  Green  Bay  &  Mississippi  Canal  Co.  v. 
Telulah  Paper  Co.,  122  N.  W.  1062,  1065,  140 
Wis.  417. 

FliOWING  WATTBB 

"In  the  absence  of  statutory  regulations 
or  private  agreements,  all  waters  are,  in 
contemplation  of  law,  regarded  as  either 
'flowing*  or  *percblating.'  The  former  con- 
sists of  those  bodies,  such  as  lakes,  ponds, 
and  streams,  which  are  upon  or  beneath  the 
surface  of  the  earth,  and  whose  boundaries 
and  coiurse  are  well  defined  and  reasonably 
ascertainable,  and  whose  existence  is  not 
of  a  temporary  or  ephem^al  character.  As 
to  these  the  owner  of  land  has  no  title.  His 
right  to  use  or  divert  is  measured  by  its 
reasonableness  and  limited  to  the  premises 
along,  through,  or  over  which  the  waters 
flow.  The  reason  for  this  rule  is  found  in 
the  fact  that  all  such  riparian  owners  have 
rights  therein,  and  one  may  not  unreasonably 
interfere  with  another.  All  waters,  not 
within  the  above  description  of  'flowing  wa- 
ters,' are  deemed  'percolating.'  They  are  so 
regarded  because  practically  they  constitute 
themselves  parts  of  the  substances  In  which 
they  exist  or  through  which  they  pass. 
When  found  in  land,  they  may  not  be  dis- 
tinguished in  law  from  the  land.  They  are 
a  part  of  the  same,  and  the  owner  of  the 
land  Is  the  absolute  owner.    He  may  use 
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them  where  and  in  such  maimer  as  he  chooa-  ]  FLYING  SWITCH 
es  or  dispose  of  them  to  others  for  like  use. 
He  is  subject  only  to  the  general  limitation, 
which  has  apiilication  to  all  ownership  of 
property,  that  in  its  acquisition  and  enjoy- 
ment he  may  not  unreasonably  injure  or  in* 
terfere  with  the  rights  of  others."  Hathom 
V.  Dr.  Strong's  Saratoga  Springs  Sanitarium, 
106  N.  Y.  Supp.  553,  554,  55  Misc.  Bep.  445. 


FLOWERS 

See  Artificial  Flowers ;  Natural  Flowers. 

FLUE 

See  Boiler  Tubes  or  Flues. 

So-called  arched  Purves  furnaces,  con- 
sisting simply  of  corrugated  steel  cylinders 
or  tubes,  which  are  not  furnaces  in  fact,  but 
Intended  to  be  used  in  the  manufacture  of 
furnaces,  are  dutiable  under  the  provision  of 
the  Tariff  Act  of  1897,  for  boiler  tubes  or 
"flues."  Thomas  v.  F.  B.  Vandegrift  &  Co., 
162  Fed.  645,  647,  89  C.  C.  A.  43T. 

FLUME 

A  "flume"  is  a  mere  means  of  conveying 
water,  and  hence  the  abandonment  of  an  old 
or  dilapidated  flume  Is  entirely  different 
from  abandoning  the  right  to  divert  and  use 
water  conveyed  through  such  flume.  Wood 
V.  Etiwanda  Water  Co.,  81  Pac.  512,  514, 147 
CaL  228. 

L.  O.  L.  I  5136,  provides  that  the  owner 
of  a  "ditch  or  mining  flume,  or  water  right 
appurtenant  thereto,"  who  fails  to  operate 
or  exercise  ownership  over  such  property  for 
a  period  of  five  years  shall  lose  the  title, 
claim,  and  interest  therein,  etc.  Held  that, 
as  a  "ditch"  is  an  "aqueduct,"  wMch  is  a  wa- 
ter carrier  or  leader,  and  "flumes"  are  usu- 
ally portions  of  ditches,  a  reservoir  is  not  in- 
cluded within  the  statutory  provisions;  and 
nonuser  thereof  for  the  period  named  would 
forfeit  no  right.  Moore  v.  United  filkhorn 
Mines,  127  Pac.  964,  966,  64  Or.  342. 

FLYER  POLICY 

"Flyer  policies"  are  Insurance  policies 
Issued,  at  a  very  low  rate,  by  agents  abont 
the  close  of  the  year,  in  order  to  increase  the 
amount  of  insurance  written  by  them.  Un- 
ion Casualty  &  Surety  Co.  v.  Goddard  (Ky.) 
76  S.  W.  832,  833. 

FLYING  DRILL 

A  "flying  drill"  Is  accomplished  by  un- 
coupling a  car  from  a  locomotive  from  which 
it  has  acquired  Its  momentum  and  turning 
the  switch  after  the  locomotive  has  passed 
over  it,  but  before  the  car  has  reached  it, 
thereby  diverting  the  car  alone  onto  the 
switch  track.  Cranbuck  v.  Delaware,  L.  & 
W.  B.  Co.,  65  Atl.  1031,  74  N.  J.  Law.  473. 


A  "flying  switch"  is  a  method  of  railway 
switching  whereby  a  car  may  be  moved  onto 
a  side  track  by  its  own  momentum  after  be- 
ing detached  from  a  moving  locomotive  or 
train.  Carman's  Adm*r  v.  Illinois  Cent.  Ry. 
Co.  (Ky.)  92  S.  W.  954,  955. 


A  "flying  switch"  is  made  on  a  railroad 
by  a  locomotive,  while  under  good  headway, 
slacking  up,  and  then  pulling  the  pin  which 
couples  cars,  the  engine  then  on  a  signal  go- 
ing ahead  from  the  switch  with  increased 
speed,  and  a  switchman  throwing  a  switch 
after  the  engine  passes,  thus  sending  the  car 
following  onto  another  track.  Carr  v.  St. 
Clair  Tunnel  Co.,  92  N.  W.  110,  111,  131 
Mich.  592. 

In  reply  to  the  contention  that  "kicking" 
cars  was  negligence  per  se,  it  was  said  that 
the  word  "kicking"  seems  to  be  used  in  rail- 
road parlance  as  synonymous  with  making  a 
"flying  switch."  Allen  v.  Atlantic  Coast  line 
R.  Co.,  58  S.  E.  1081,  1082,  145  N.  C.  214 
(citing  Wilson  v.  Atlantic  Coast  Line  R. 
Ca,  55  S.  E.  257, 142  N.  C.  333). 

"A  'running'  or  'flying  switdi'  is  per- 
formed by  attaching  the  cars  to  be  thrown 
upon  the  other  track  to  the  engine.  The 
train  is  then  put  in  motion,  running  toward 
the  switch,  and  before  it  is  reached,  and 
when  suflldent  momentum  to  answer  the  pur- 
pose has  been  acquired,  the  engine  is  detach- 
ed, passes  on  the  main  track,  and,  after  pass- 
ing, the  switch  is  changed,  and  the  cars  thus 
detached,  by  the  momentum  thus  acquired, 
are  carried  along  the  side  track  to  the  point 
intended."  Illinois  Cent'  B,  COb  y.  Baches, 
65  111.  879,  883,  884. 

Where  cars  were  moving  in  the  same 
direction  as  the  trains  on  the  other  road  by 
their  own  momentum  having  been  uncoupled 
from  a  train  while  in  motion  and  left  quietly 
to  run  along  the  track  without  any  persons 
upon  them  to  check  their  motion  or  to  give 
an  alarm,  the  mode  of  switching  is  not  what 
is  technically  called  a  "flying  switch,"  though 
it  possess  substantially  the  same  elements  of 
danger.  Chicago,  R.  I.  &  P.  R.  Co.  y.  Dig- 
nan,  56  111.  487,  490. 

The  method  of  switching  Imown  as  mak- 
ing a  "running"  or  "flying"  switch,  which 
embraces  "kicking  cars,"  consists  In  detach- 
ing the  portion  of  the  train  to  be  switched 
oflf  while  the  cars  are  in  motion,  the  forepart 
of  the  train  advancing  with  increased  speed, 
while  the  rear  portion,  proceeding  more  slow- 
ly, is,  at  the  proper  time,  switched  off  upon 
the  desired  track;  or  the  engine  may  push 
forward  a  car  or  part  of  a  train  with  con- 
siderable speed,  and  then,  giving  it  a  strong 
propulsion,  send  it  off  alone  on  the  desired 
switch.  This  practice  in  many  courts  is  con- 
demned as  negligent,  even  towards  trespass- 
ers, and  when  the  cars  are  suffered  to  run 
over  a  crossing,  after  being  detached  from 
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the  train,  in  making  a  flying  switdi,  whereby 
trav^ers  are  injured,  it  is  held  negligence  of 
an  aggravated  nature^  and  the  practice  Is 
not  infrequently  sharply  denounced  by  the 
courts.  liacey  v.  Louisville  As  N.  IL  Co.,  152 
Fed.  134,  187,  81  C.  O.  A.  852  fciting  Beadk, 
Contiib.  Neg.  [8d  Ed.}  |  217). 

In  making  •*flying  switches,"  a  train  is 
separated  for  a  greater  or  less  distance,  a 
portion  being  carried  on  by  its  momentum  or 
the  effect  of  the  grade,  and  between  the  pas- 
sage of  the  different  parts  a  switch  is  thrown 
so  that  the  following  cars  are  deflected  onto 
a  different  track.  Lord  v.  Boston  &  M.  B. 
Co.,  65  Aa  111,  114,  74  N.  H.  89. 

FOAL-GETTER 

**The  warranty  of  a  stallion  as  a  'foal- 
getter*  means  something  more  than  that  the 
stallion  is  able  to  get  foals,  and  implies  that 
he  can  render  reasonable  service  as  a  foal- 
getter  being  sold  exclusively  for  sudi  use." 
A  representation  that  a  Jack  ''was  as  aure 
a  foal-getter  as  ordinary  jacks  in  this  climate 
and  country"  warrants  the  ability  of  the  an- 
imal to  render  reasonable  service  as  a  foal- 
getter.  Wingate  v.  Johnson,  101  N.  W.  751, 
126  Iowa,  154  (citing  McCorkeU  Y.  Karhofl, 
58  N.  W.  913,  90  Iowa,  545). 

FOAM 

As  liquor,  see  Liquor. 

FOLIO 

Under  General  Construction  Law,  pro- 
Tiding  that  a  folio  is  100  words,  counting  as 
a  word  each  figure,  a  "foUo,**  in  determining 
an  allowance  under  Insanity  Law,  for  taking 
and  transcribing  testimony,  means  words  and 
figures,  but  not  punctuation;  the  word  ''fig- 
nre^'  being  limited  to  numerals,  which  are 
letters  or  characters  representing  a  number, 
and  not  including  "punctuation,"  which  is  a 
pointing  off  or  separating  of  one  word  from 
another  by  arbitrary  marks.  In  re  Murtaugh, 
128  N.  Y.  Supp.  850,  861,  71  Mlsc,  Bep.  513. 

FOLLOW— FOLLOWING 

A  restraining  order  prohibiting  strikers 
from  "following"  employes  to  their  homes  or 
on  the  streets  does  not  prevent  a  striker  from 
walking  on  the  streets  In  the  same  direction 
that  an  employ^  is  going.  Union  Fac  B.  Co. 
V.  Reuf,  120  Fed.  102,  121. 

FoUowiss  ooeupatiom 

As  used  in  the  by-laws  of  a  fraternal 
beneficial  order,  providing  that,  whenever  a 
member  became  disabled  from  ''following  any 
.occupation,"  he  was  entitled  to  certain  ben- 
efits, the  words  "following  any  occupation" 
mean  something  more  than  the  doing  of  one 
or  more  acts  pertaining  thereto.  They  in- 
volve the  idea  of  continuity,  and  involve  al- 
so the  doing  of  all  those  things  which. are 


an  essential  part  of  the  work  or  budfness  in 
which  a  party  is  engaged.  It  was  not  nec- 
essary that  a  member  should  be  disabled  to 
the  extent  that  he  has  not  sufficient  physical 
power  to  foUk>w  an  easy  occupation,  and  to 
perform  some  slight  service,  although  under 
great  disadvantage  and  while  suffering  great 
bodily  pain.  Monahan  v.  Supreme  Lodge  of 
the  Order  of  Ck>lumbian  Knights,  d2  N.  W. 
972^074,  88  Minn.  224. 

FOND 

The  first  condition  for  the  creation  of  an 
immovable  by  destination  is  that  it  must  be 
placed  by  the  owner,  and  no  other,  upon  real- 
ty. This  realty  may  be  either  land  or  a 
building  erected  upon  land.  This  realty  Is 
called  by  the  French  commentators  **fonds," 
from  the  Latin  **fundus."  Morton  Trust 
Co.  ▼.  American  Salt  Co.,  149  Fed.  540,  542. 

FOOD 

See  Necessary  Food;  Nerve  Food. 

The  word  "food"  is  a  general  term,  and 
applies  to  all  that  is  eaten  for  the  nourish- 
ment of  the  body,  and  includes  anything 
which  is  eaten  or  drunk  for  nourishment,  any 
substance  that  is  taken  in  the  body  whidi 
serves,  through  organic  action,  to  build  up 
normal  stmctuite  or  supply  the  waste  of  tis- 
sue, and  includes  Confectionery.  Common- 
wealth V.  Pflaum,  84  Aa  842,  843,  236  Pa. 
294. 

New  York  City  Sanitary  Code,  f  68,  pro- 
viding that  no  person  shall  have,  sell,  or  offer 
for  sale  any  food  which  is  adulterated  or  mis- 
branded,  expressly  defines  the  word  "food" 
to  include  every  article  of  food  and  every 
beverage  used  by  men«  and  all  confectionery. 
People  V.  Greenberg,  119  N.  T.  Supp.  325,  326, 
134  App.  Div.  599. 

Public  Health  Law  (Laws  1893,  p.  1510^ 
c  661,  art  3)  §  40,  provides  that  "the  term 
'food,'  when  used  herein,  shall  Include  every 
article  of  food  and  every  beverage  used  by 
man,  and  all  confectionery."  State  Board  of 
Pharmacy  v.Qasau,  107  N.  Y.  Supp.  409,  122 
App.  Div.  803. 

The  words  "food"  and  "drink,"  in  com- 
mon usage  and  understanding,  are  comple- 
mentary and  associate  terms,  denoting  the 
two  prime  necessities  of  life,  but  they  im- 
port a  plain  and  fundamental  distinction,  as 
universal  as  language  and  as  old  as  the  hu- 
man race.  No  tongue  is  so  primitive  that  it 
lacks  different  words  to  indicate  them  and 
different  words  to  express  the  sensations  of 
want  of  them,,  as  hunger  and  thirst  Act 
June  26,  1895  (P.  L.  317),  entitled  "An  act 
to  provide  against  the  adulterating  of  food 
and  providing  for  the  enforcement  thereof," 
which  defines  In  section  2  the  term  "food" 
to  include  "all  articles  used  as  food  or  drink 
by  man,  whether  simple,  mixed,  or  com- 
pound»"   is  unconstitutional,  as  applied  to 
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drink,  in  not  stating  the  subject  of  the  act  in 
the  title,  as  required  by  Const,  art  3,  §  8. 
Commonwealth  y.  Kebort,  61  Atl.  895,  896, 
212  Pa.  289. 

The  term  ''food,"  as  ui^ed  in  Laws  1905, 
p.  163,  c.  114,  §  11,  providing  that  It  shall  be 
unlawful  for  any  person  to  sell  or  offer  for 
sale  any  article  of  prepared  foods,  unless  the 
true  name  of  the  manufacturer  and  the  lo- 
cation of  the  factory  where  such  article  of 
food  is  prepared  is  plainly  printed  or  stencil- 
ed on  the  package,  box,  can,  etc.,  includes 
"all  articles  used  for  food,  drink,  flavoring, 
confectionery,  or  condiment,  by  man  or  do- 
mestic animals,  whether  simple,  mixed,  or 
compound."  Jewett  Bros.  &  Jewett  v.  Small, 
105  N.  W.  738,  741,  20  S.  D.  232. 

The  fact  that  a  "food"  may  also  be  a 
medidne  or  possess  medicinal  properties  does 
not  exempt  it  from  the  operation  of  a  state 
statute  regulating  the  sale  of  foods.  A  "con- 
diment" is  a  "food"  and  not  a  "medicine." 
The  "International  Stock  Food"  is  a  "food 
or  condiment,"  within  the  meaning  of  the 
Kentucky  pure  food  law  (Laws  Ky.  1906,  p. 
282,  c.  48),  and  its  sale  is  subject  to  regula- 
tion thereunder.  Savage  v.  Scovell,  171  Fed. 
566. 

Under  Pure  Food  Law,  I  2^  defining  the 
term  "food"  to  include  all  articles  used  for 
food  or  drink,  or  intended  to  be  eaten  or 
drunk  by  man,  whether  simple,  mixed,  or 
compound,  and  section  3  defining  adultera- 
tion, and  declaring  that  the  act  shall  not  ap- 
ply to  mixtures  or  compounds  recognized  as 
ordinary  articles  or  ingredients  of  articles 
of  food  if  each  package  sold  or  offered  for 
sale  is  distinctly  labeled  to  show  that  it  is  a 
mixture  or  compound,  and  is  not  an  Imita- 
tion, and  contains  no  injurious  or  poisonous 
substance  injurious  to  health,  it  is  held  that, 
where  sausage  made  by  mixing  pork  meat 
with  spices,  cereals,  and  water  was  imported 
into  the  state,  and  sold  to  retail  dealers  in 
boxes  so  labeled  as  to  disclose  that  the  saus- 
age was  a  mixture  containing  cereals,  it  could 
not  be  resold  to  consumers  at  retail,  except 
in  the  original  packages  unless  the  retail 
packages  were  also  labeled  to  show  that  it 
was  "sausage  with  cereal."  Armour  &  Co.  v. 
State  Dairy  and  Food  Com»r,  123  N.  W.  580, 
584,  159  Mich.  1,  25  L.  R.  A.  (N.  S.)  6ia 

Comp.  Laws,  §  5007,  declaring  it  unlaw- 
ful to  manufacture  and  sell  any  maple  syrup 
that  is  in  any  wise  adulterated  with  any  for- 
eign substance,  without  labeling  the  package 
containing  It  with  the  true  name  of  such  ar- 
ticle, and  the  percentage  in  which  the  for- 
eign substance  enters  into  its  composition,  is 
a  complete  act  in  itself.  Intended  to  prohibit 
the  manufacture  and  sale,  under  any  name, 
of  maple  syrup,  containing  a  foreign  sub- 
stance, without  such  label;  so  that  the  man- 
ufacture and  sale  of  a  syrup  under  the  name 
"Pierre  Viaus  Pure  Canadian  Maple  Syrup 
and  Cane  Syrup,"  the  maple  syrup  therein 
exceeding  the  cane  syrup,  but  the  percentage 


of  the  ingredients  not  being  given  in  the  la- 
bel, is  governed  by  such  act,  and  not  by  the 
pure  food  law  (Pub.  Acts  1895,  p.  358,  No. 
193),  which  by  section  1  prohibits  the  sale 
of  food  adulterated  wUhin  the  meaning  of 
the  act,  by  section  2  defines  "food*'  to  in- 
clude all  articles  used  for  food  or  drink,  and 
by  section  3  states  what  articles  shall  be 
deemed  to  be  adulterated,  concluding  with 
the  proviso  that  the  provisions  of  the  act 
shall  not  apply  to  mixtures  or  compounds 
recognized  as  ordinary  articles  or  ingredi- 
ents of  articles  of  food,  if  the  package  bear 
the  name  and  address  of  the  manufacturer 
and  be  distinctly  labeled  under  its  own  dis- 
tinctive name,  and  in  a  manner  so  as  to  plain- 
ly and  correctly  show  that  it  is  a  mixture  or 
compound,  and  is  not  in  violation  of  defini- 
tions 4  and  7  of  such  sections.  Pierre  Viaus 
Maple  Co.  v.  Dairy  and  Food  Gom'r,  117  N. 
W.  553,  554,  154  Mich.  73. 

The  term  "food,"  within  the  federal 
Food  and  Drugs  Act  of  1906,  is  expressly  de- 
fined as  Including  ''all  articles  used  for  food, 
drink,  confectionery,  or  condiment  by  man  or 
other  animals,  whether  simple,  mixed,  or 
compound."  Savage  v.  Jones,  82  Sup.  Ct. 
715,  724,  225  U.  S.  601,  56  L.  Bd.  1182;  Unit- 
ed States  V.  Frank,  189  Fed.  195,  199;  Unit- 
ed States  V.  One  Car  Load  of  Como  Horse 
and  Mule  Feed,  188  Fed.  453,  455. 

The  terms  "drug"  and  "food,"  as  used  in 
section  6  of  the  act  of  1906  (34  Stat  768), 
providing  that  the  term  "drug,"  as  used  in 
this  act,  shall  include  all  medicines  and  prep- 
arations recognized  in  the  United  States 
PharmacopoBia  or  National  Formulary  for  in- 
ternal or  external  use,  and  any  substance  or 
mixture  of  substances  intended  to  be  used 
for  the  cure,  mitigation,  or  prevention  of  dis- 
ease of  either  man  or  other  animals,  and 
that  the  term  "food,"  as  used  herein,  shall 
include  all  articles  used  for  food,  drink,  con- 
fectionery, or  condiment  by  man  or  other  an- 
imals, whether  simple,  mixed,  or  compound, 
are  merely  terms  of  description,  and,  if  the 
Pharmacopoeia  says  a  medicine  is  a  drug,  it 
is  a  drug,  under  the  meaning  of  the  act,  or,  if 
it  comes  under  the  other  description  of  what 
a  drug  is,  it  is  a  drug.  United  States  t. 
Frank,  189  Fed.  195,  199. 

As  medioine 

See  Medicine. 
As  neeessaiies 

See  Necessaries. 

As  provisions 

See  Provisions. 

FOOL 

See  Natural  Fool. 

Where  in  a  prosecution  for  unlawfully 
having  carnal  knowledge  with  an  idiot,  tlie 
court  instructed  that  an  idiot  was  "a  natural 
fool;,  a  fool  from  birth;   a  human  being  in 
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form  but  destitute  of  reason  from  birth  and 
of  the  ordinary  intellectual  power  of  man," 
as  the  word  "foor  is  defined  by  Webster  to 
be  '*one  destitnte  of  reason  or  of  the  common 
powers  of  nnderstandlng;  «n  Idiot;  a  natu- 
ral; a  person  deficient  in  intellect;  one  who 
acts  absurdly  or  pursues  a  course  contrary 
to  the  dictates  of  wisdom,  one  without  judg- 
ment; a  simpleton;  a  dolt'* — ^It  was  held  that, 
while  the  words  "a  natural  fool,"  "a  fool 
from  birth,"  might  well  have  been  omitted, 
they  did  not  prejudice  accused,  and  the  in- 
struction as  a  whole  clearly  defined  the  term 
•Idiot,"  though  it  might  be  more  aptly  defin- 
ed as  one  who  has  been  from  birth  or  in- 
fancy deficient  in  mental  capacity,  and  des- 
titute of  the  ordinary  Intellectual  powers. 
Sandefur  v.  Commonwealth,  137  S.  W.  504, 
505, 143  Ky.  655. 

FOOLI8HLT  BRtTHK 

See  Drunk. 

FOOT 

See  Front  Foot;  Running  Foot;  Running 
.  Front  Foot 
Loss  of  foot,  see  Loss  of  Limb. 

FOOT  LOCK 

A  "foot  lock"  is  a  support  for  a  scaffold 
in  order  to  prevent  the  tipping  of  the  planks, 
and  consists  of  a  short  joist,  one  end  of 
which  is  inserted  into  the  wall  along  which 
the  scaffold  is  to  be  used  and  an  upright  post 
placed  under  the  other  end  of  the  Joist  to 
sustain  it  in  a  horizontal  position.  This  sort 
of  a  safety  appliance  is  employed  in  situa- 
tions where  a  four-legged  trestle  cannot  be 
brought  suflSdently  near  the  end  of  the  scaf- 
fold to  prevent  the  ends  from  tipping.  Unit- 
ed States  Smelting  Co.  v.  Parry,  166  Fed. 
407,  409,  02  C.  C.  A.  169. 

FOOT  OF  HUX 

In  determining  the  boundary  of  land 
calling  for  a  Une  by  and  along  the  foot  of  a 
Mil,  the  "foot  of  the  hill"  would  be  construed 
to  mean  the  beginning  of  an  abrupt  rise,  and 
not  to  include  the  bottom  land,  though  slop- 
ing gradually  upward  from  a  stream.  Kerr 
T.  Duvall,  125  Pac.  830,  832,  62  Or.  470. 

FOOT  PASSENGER 

The  term  "foot  passengers,"  used  in  reso- 
lutions ^fixing  the  rates  of  ferriage  for  the 
transportation  of  foot  passengers  between 
Weehawken  and  New  York,  might  mean  those 
arriving  at  Weehawken  by  rail  from  points 
outside  of  the  state  of  New  Jersey  and  enter- 
ing the  ferry  from  the  railroad  station,  as 
well  as  those  entering  without  having  been 
passengers  on  the  railroads,  and  was  not 
limited  to  the  latter  class,  and,  giving  them 
this  meaning,  the  resolutions  were  invalid  as 
an  attempt  to  r^ulate  interstate  commerce. 
New  York  Cent  &  H.  B.  R.  Co.  v.  Board  of 
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Chosen  Freeholders  of  Hudson  County*  05 
Atl.  800,  861,  74  N.  J.  Law,  367. 

FOOTBALI.  SEASON 

The  court  will  take  Judicial  notice  that 
the  football  season  proper,  in  American  insti- 
tutions of  learning,  begins  in  the  fall  and 
ends  Thanksgiving  day.  Sieberts  v.  Spang- 
ler,  113  N.  W.  292,  203,  140  Iowa,  236. 

FOOTINO  STONE 

The  terms  "footing  stone"  and  "dimen- 
sion stone"  are  synonymous,  but  neither  term 
is  a  synonym  of  "rubble  stone."  Nugent  v. 
Armour  Packing  Co.  (Mo.)  81  S.  W.  506,  507. 

FOR 

See  Specify  For. 

Aa  Applied  to 

Under  Comp.  Laws  1909,  {$  7713,  7714, 
imposing  an  inheritance  tax,  fixing  the  pri- 
mary rate  for  class  1  at  1  per  centum,  and 
providing  that,  upon  all  in  excess  of  $5,000  in 
class  1,  the  primary  rate  ''shall  be  iucreased 
one  one  hundred-twenty-fifth  of  1  per  centum 
for  every  $100  increase  in  valuation  of  sn<di 
excess,"  the  rate  for  the  entire  sum  in  excess 
of  $5,000  is  lVi2B  per  cent;  the  word  "for" 
meaning  "to  be  applied  to."  McGannon  t. 
State  ex  rel.  Trapp,  124  Pac.  1063,  1067,  33 
Okl.  145. 

Aa  on  Aooonmt  of 

The  word  **for,"  used  In  its  ordinary  sig- 
nification, means  "on  account  of,"  "because 
or  by  means  of,"  or  "growing  out  of."  The 
word  "for,**  in  the  statute  limiting  the  time 
for  the  commencement  of  actions  of  tort  "for 
injuries  to  the  person,"  is  used  in  its  ordina- 
ry signification,  and  an  action  by  a  husband 
for  the  loss  of  services  of  his  wife  resulting 
from  injuries  received  through  the  alleged 
negligence  of  defendant  is  an  action  "for  in- 
juries to  the  person,"  within  the  statute. 
Mulvey  v.  City  of  Boston,  83  N.  B.  402,  403, 
197  Mass.  178,  14  Ann.  Cas.  349. 

As  used  in  Code  1858,  i  2772,  providing 
that  all  dvil  actions  for  injury  to  the  person 
shall  be  commenced  within  one  year  after 
the  cause  of  action  accrued,  the  word  "for" 
means  "on  account  of,"  or  "because  of." 
Blackwell  v.  Memphis  St  Ry.  Co.,  137  S.  W. 
486,  487,  124  Tenn.  516. 

In  Gen.  St.  1902,  f  1119,  as  amended, 
providing  that  no  action  to  recover  damages 
for  Injury  to  the  person,  etc.,  caused  by  neg- 
ligence, shall  be  brought  but  within  one  year 
from  date  of  the  injury  or  neglect  complain- 
ed of,  the  word  "for"  is  used  in  its  common 
meaning  as  a  synonym  for  "by  reason  of," 
"because  of,"  "on  account  of,"  so  that  the 
proper  interpretation  of  the  statute  is  that 
"nonaction  to  recover  damages  by  reason  of 
Injury  to  the  person,"  etc.,  and  an  action  by 
husband  and  wife  for  injury  to  the  wife's 
person  not  brought  within  a  year  is  barred 
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as  to  tbe  husband  as  well  as  to  the  wife. 
Shart.ey  v.  Skllton,  77  Atl.  930,  952,  83  CJoim. 
503. 

Am  durias  or  for  the  period  of 

The  word  "for,"  as  used  In  the  statute 
requiring  that  notice  be  given  for  at  least  a 
specified  number  of  days  prior  to  tbe  meet- 
ing of  the  city  council  as  a  board  of  equali- 
zation, means  "during."  Shannon  v.  City  of 
Omaha,  100  N.  W.  298,  299,  T2  Neb.  281  (cit- 
ing Leavitt  V.  Bell,  75  N.  W.  524,  56  Neb.  57). 

The  preposition  "for"  means  of  itself  du- 
ration, when  it  is  put  in  connection  with  time, 
and,  as  it  is  so  used  in  everyday  conversa- 
tion, it  will  be  presumed  that  the  Legisla- 
ture, using  it  in  statute,  meant  to  use  it  In 
the  same  way.  Two  publications  in  each  of 
four  consecutive  periods  of  seven  days  from 
the  date  of  an  order  of  publication  satisfies 
the  requirement  of  the  act  of  Congress  of 
June  8,  1898  (30  Stat  434,  c.  394,  |  6),  requir- 
ing such  publication  in  the  District  of  Colum- 
bia at  least  twice  a  week  for  a  period  of  not 
less  than  four  weeks,  although  there  was  but 
one  publication  in  the  last  calendar  week  of 
such  period.  Leach  v.  Burr,  23  Sup.  Ct  ^, 
188  U.  S.  510,  47  L.  Ed.  567  (citing  Early  v. 
HomanSp  16  How.  [57  U.  S.]  610,  14  L.  Ed. 
1079). 

Under  a  village  ordinance  calling  an 
election  at  a  given  date  as  to  the  issuance  of 
bonds  for  the  extension  of  waterworks,  and 
providing  for  publication  of  notice  in  a  cer- 
tain paper  for  five  weeks  before  such  elec- 
tion, a  publication  in  each  issue  of  the  i)aper 
thereafter  till  the  election,  being  five  weekly 
publications,  is  sufficient  notice,  although  the 
first  one  was  only  32  days  before  the  election, 
though  it  must  be  conceded  that  under  the 
decisions  of  this  court  upon  various  statutes, 
couched  in  similar  terms,  the  words  "for  five 
weeks"  must  be  construed  as  meaning  during 
five  weeks,  which  would  be  35  days.  State 
ex  rel.  Village  of  Genoa  v.  Weston,  93  N.  W. 
728,  67  Neb.  386. 

In  Laws  1907,  p.  474,  c.  153,  (  6,  requir- 
ing the  county  derk  to  publish  a  notice  of 
election  once  each  weok  "for"  three  weeks,  a 
publication  in  three  successive  Issues  of  a 
weekly  paper  is  sufficient,  though  the  first  is- 
sue was  not  three  weeks  prior  to  the  election. 
In  such  provision  the  time  mentioned  indi- 
cates only  the  number  of  times  the  notice  is 
required  to  be  published.  Where  the  provi- 
sion is  that  a  notice  shall  be  given  for  three 
weeks  by  publication,  it  fixes  the  period  of 
time  during  which  the  publication  must  be 
made,  and  the  first  publication  must  be  at 
least  three  weeks  prior  to  the  event  noticed. 
State  ex  rel.  Harris  v.  Hanson,  115  N.  W. 
294,  299,  80  Neb.  724. 

In  Bev.  St  1899,  (  3029,  providing  that 
the  notice  of  a  local  option  election  shall  be 
published  in  a  newspaper  in  the  county  "for 
four  consecutive  weeks"  and  the  last  inser- 


tion shall  be  within  ten  days  before  tbe  elec- 
tion, the  term  "for  four  consecutive  weeks" 
was  used  in  the  sense  of  28  days,  and  a  no- 
tice put  in  a  newspaper  for  four  consecutive 
weekly  issues  merely  was  not  sufficient,  bat 
the  publicattou  must  be  contixraed  for  the 
full  period  of  28  days.  State  v.  Dobbins,  92 
S.  W.  136,  187,  116  Mo.  App.  29. 

St.  1901,  p.  28,  authorizing  the  incurring 
of  indebtedness  by  municipalities,  provides 
by  section  3  that  the  ordinance  calling  an 
election  shall  be  published  once  a  day  for  at 
least  seven  days  in  some  newspaper  publish- 
ed at  least  six  days  a  week  in  such  munici- 
pality, or  once  a  week  for  two  weeks  In  some 
newspaper  published  less  than  six  days  a 
week  in  such  municipality,  and  that  one  inser- 
tion each  week  "for  two  succeeding  weeks" 
shall  be  sufficient,  and  that  in  municipalities 
where  no  daily  or  weekly  is  published  tbe  or- 
dinance shall  be  posted  in  three  public  places 
therein  for  two  succeeding  w^ks;  and  in  a 
municipality  where  there  was  no  daily  news- 
paper the  ordinance  was  published  for  two 
succeeding  weeks  in  a  weekly  newspaper,  the 
first  publication  being  only  twelve  days  from 
the  election.  Held  that,  -while  the  publica- 
tion by  posting  "for  two  succeeding  weeks" 
required  a  posting  for  two  full  weeks,  where 
publication  was  by  week^  newspaper  and 
the  second  publication  was  completed  several 
days  before  the  election,  it  was  sufficient. 
City  of  Lindsay  y.  Mack,  U7  Pac.  924,  925, 
160  Cal.  647.  ^ 

Amin 

Under  Laws  1897,  p.  526,  c.  418,  |  30,  giv- 
ing a  lien  for  material  furnished,  etc,  "for  or 
towards"  the  building,  etc.,  of  a  vessel,  a  find- 
ing in  a  proceeding  to  enforce  a  lien  that  ma- 
terial was  used  "in  or  toward*'  the  construc- 
tion of  a  vessel  Is  not  objectionable  as  being 
equivocal;  both  phrases  being  tautological. 
In  re  Froment,  109  N.  X.  Supp.  1073,  1074, 
125  App.  Dlv.  647. 

As  suitable  for 

Tnder  a  sale  of  all  the  pine  timber  "for 
sawmill  purposes*'  on  described  lands,  timber 
suitable  at  the  time  of  sale  for  sawmill  pur- 
poses passes,  to  that  extent  the  phrase  "for 
sawmill  puriwses"  being  identical  with  "suit- 
able for  sawmill  purposes,'*  but  vendee  does 
not,  as  when  the  broader  phrase  "suitable  for 
sawmill  purposes"  is  used,  obtain  the  right  to 
use  such  timber  as  may  be  within  ^the  de- 
scription for  any  other  than  sawmill  purpos- 
es. Mills  &  Williams  v.  Ivey,  60  S.  E.  299, 
300,  3  Ga.  App.  557. 

FOB  AOCOUlfT  OF 

In  an  action  for  goods  sold,  plaintiff  in- 
troduced written  orders  from  defendants  con- 
taining the  following  words:  "Please  ship 
for  our  account" — ^fbllowed  by  shipping  di- 
rections and  a  description  of  the 'goods  de- 
sired, but  containing  no  price  or  terms  of 
payment.     Defendants  testified  that,  when 
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the  orders  were  given,  It  was  agrreed  that 
the  goods  were  to  be  shipped  **gratis,"  and 
that  defendants  were  to  pay  for  them  only 
if  they  should  succeed  in  selling  them  at  a 
certain  place  to  which  they  were  sent.  Held, 
under  the  rule  thSit,  where  a  writing  is  man- 
ifestly incomplete,  parol  evidence  is  compe- 
tent to  complete  it,  that  the  testimony  was 
properly  admitted;  it  not  being  contradictory 
to  the  words,  "for  our  account,*'  such  words 
not  necessarily  meaning  an  absolute  pur- 
chase, but  being  equally  applicable  to  such  a 
transaction  as  testified  to  by  defendants. 
Crook  V.  Fidanque,  110  N.  T.  Supp.  198,  199, 
59  Misc.  Rep.  178. 

FOR  AIX  FUSPOSfiS 

The  words,  **for  an  purposes,"  in  the  ap- 
purtenant grant  of  the  right  of  "ingress  and 
egress  to  and  from  said  right  of  way  for  all 
purposes,"  •  did  not  enlarge  the  grant  with 
respect  to  the  maintenance  of  the  telegraph 
or  telephone  lines,  so  as  to  make  it  inde- 
pendent of  the  grant  of  the  right  to  maintain 
the  pipe  lines.  Northeastern  Telephone  & 
Telegraph  Ck).  v.  Hectyiim/  Q9  A/  249,  25^  73 
N.  J.  Eq.  657. 

FOB  AND  CV  THE  EREOTIOK 

Where  a  materialman's  stop  notice  de- 
clared that  certain  materials  were  furnished 
to  the  contractor  "for  and  In  the  erection  of 
a  building,"  such  words  were  sufficient  to 
indicate  that  the  materials  were  actually 
used  in  the  building.  Beckhard  y.  Rudolph, 
63  Ati.  705,  707,  68  N.  J.  Eq.  740, 

FOR  AKT  BEAAOir 

See  If  for  Any  Reason. 

FOR  TKR  BENEFIT  OF 

Where  the  grantor  by  a  deed,  with  a 
clause  specifying  that  the  grantee  assumed 
the  mortgage,  conveyed  land  upon  which 
there  was  a  mortgage  debt  for  which  she 
was  not  personally  liable,  the  grantee,  in 
the  absence  of  other  evidence,  was  not  prl* 
marily  liable  for  a  deficiency  arising  on  fore* 
closure  sale;  such  clause  and  its  acceptance 
being  a  mere  agreement  to  indemnify  the 
grantor  and  not  for  the  benefit  of  the  holder 
of  the  mortgage  to  whom  the  grantor  owed 
no  obligation,  and  it  not  appearing  to  have 
been  Inserted  in  the  deed  "expressly  for  the 
benefit  of  a  third  party"  within  the  meaning 
of  Civ.  Code,  i  1193»  authorizing  enforcement 
of  such  a  contract  Fry  v.  Ausman,  135  N. 
W.  708,  29  S.  D.  30,  39  L.  fe.  A.  (N.  S.)  150. 

A  testator,  who  jteft  his  wife  and  11 
children  living  on  his  farm,  which  was  not 
fully  paid  for,  and  whose  will  provided  that 
the  wife  should  have  all  the  property  dur- 
hig  her  life,  or  as  long  as  she  should  remain 
a  widow,  to  receive  all  the  rents  and  prof- 
its thereof  "for  the  benefit  of  my  family,"  and 
that  at  her  decease  it  should  be  divided 
among  the  children,  and  the  wife  and  one  of 
the  sons  were  appointed  executrix  and  ex- 


ecutor, Intended  that  the  wife  should  use  the 
.ncome  from  the  property,  as  her  discretion 
iirected,  for  the  benefit  of  all  the  children 
.IS  long  as  they  continued  members  of  the 
household,  and  the  will  did  not  create  a 
trust,  with  the  wife  and  children  as  equal 
beneficiaries,  each  taking  a  one-twelfth  part. 
Dee  V.  Dee,  72  N.  E,  429,  432,  212  111.  338. 

The  phrase  "for  my  son's  benefit,"  in  a 
will  whereby  testator  gave  his  residuary  es- 
tate to  his  son  to  be  held  in  trust  by  his  ex- 
ecutors, and  managed  and  cared  for  by  them, 
"for  my  son's  benefit,"  until  he  arrived  at  a 
certain  age,  etc.,  means  that  the  profits  de- 
rived from  the  estate  belong  to  the  use  of 
the  son.  Higgins  v.  Downs,  91  N.  X.  Supp. 
937,  938,  101  App.  Div.  119. 

FOR  BEVERAGE  PURPOSES 

A  complaint  charging  that  defendant  un- 
lawfully sold  a  quart  of  beer  "for  beverage 
purposes,"  in  violation  of  an  ordinance  mak- 
ing it  unlawful  to  sell  intoxicating  liquor, 
but  providing  that  it  should  not  be  construed 
to  prohibit  the  sale  of  alcoholic  stimulants  as 
medicine,  nor  the  sale  of  alcoholic  liquors  by 
one  registered  pharmacist  to 'another,  suffi- 
ciently negatived  a  lawful  sale  as  medicine 
or  by  one  pharmacist  to  another  by  the 
phrase  "for  beverage  purposes."  Gue  v.  C3ity 
of  Eugene.  100  Pac  254,  256,  53  Or.  282. 

FOR  BONDS 

A  bond  issue  election  is  not  invalidated 
by  the  use  of  ballots  containing  the  words 
"for  bonds"  instead  of  the  words  "for  the 
bonds,"  as  required  by  the  order  authoriz- 
ing the  election.  State  ex  reL  Johnston  y. 
Metzger,  26  Kan«  395,  396. 

FOB  CAtTSE 

A  challenge  to  a  juror  "for  cause,"  with- 
out stating  whether  it  was  for  principal 
cause  or  to  the  favor,  and  without  setting 
out  the  facts  on  which  it  restst,  is  not  suffi- 
cient as  a  challenge  "for  cause.*'  Drake  v. 
State,  20  Ati.  747,  751,  53  N.  J,  Law,  23. 

Pen.  Gode  1895,  S  813,  an;iended,  provid- 
ing for  app(^ntment  of  Jury  commissioners 
by  the  judge  of  the  superior  court,  giving 
him  the  right  to  remove  the  commissioner 
at  any  time  in  his  discretion  "for  eause,"  the 
addition  of  the  words  '*for  cause"  were  ad- 
monitory that  this  discretion  should  not  be 
arbitrarily  or  capriciously  exercised.  The 
legislative  intent  is  clear  that  the  power  of 
removal  was  lodged  with  the  jttdge  as  an  act 
of  discretion.  Edge  v.  Holcomb,  70  S.  B.  644, 
645,  135  Ga.  765. 

FOR  COIiIiECTIOlf  ANB  CREDIT 

Where  a  draft  was  forwarded  to  a  bank 
"for  collection  and  credit,"  the  bank  became 
a  mere  agent  of  the  forwarder  for  its  col- 
lection, with  authority  only  to  present  the 
draft  for  acceptance,  collect  the  same  when 
due,  and  credit  the  amoimt  thereof  to  the 
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forwarder;  and  it  could  not  dalm  any  rights 
in  the  draft  higher  than  those  possessed 
by  the  forwarder.  Bank  of  America  v.  Way- 
deU,  92  N.  Y.  Supp.  666,  668, 103  App.  Dlr.  25. 

The  term  "for  collection,"  indorsed  on  a 
draft,  is  a  restrictive  indorsement,  and  is  no- 
tice to  a  bank,  to  whom  it  is  finally  sent  for 
collection,  of  the  qualified  title  of  an  inter- 
mediate collecting  bank.  First  Nat.  Bank  of 
Circleville  y.  Bank  of  Monroe,  33  Fed.  408, 
410. 

Where  a  note  is  sent  to  a  bank  "for  col- 
lection," and  the  bank  sends  it  to  a  second 
bank,  which  collects  from  the  maker  and 
becomes  insolvent  before  transmitting  the 
proceeds,  the  second  bank  will  be  considered 
as  the  agent  of  the  first  bank,  and  the  first 
bank  will  be  responsible  for  the  proceeds  to 
the  payee.  First  Nat.  Bank  of  Girard  v. 
Craig,  42  Pac.  830,  882,  3  Kan.  App.  166. 

"The  words  *for  collection,*  appended  to 
the  indorsement  of  a  check,  limit  the  effect 
which  the  indorsement  would  otherwise  have 
and  warn  subsequent  takers  that  the  pur- 
pose of  the  indorsement,  although  in  blank, 
is  not  to  transfer  the  ownership  of  the  paper 
or  its  proceeds.  Such  an  indorsement  is  in- 
tended not  to  give  currency  or  circulation 
to  the  paper  but  to  have  an  effect  precisely 
the  reverse;  to  prevent  further  circulation 
and  limit  the  authority  of  the  holder  to  the 
act  of  collection  for  the  benefit  of  the  in- 
dorser.'*  Hoffman  v.  First  Nat  Bank  of  Jer- 
sey City,  46  N.  J.  Law,  604-606. 

FOR  THE  COMPLETIOlf  OF 

The  precise  meaning  of  the  words  "for 
the  completion  of,*'  when  used  in  statutes  ap- 
propriating money  for  public  work,  is  some- 
times uncertain  and  indefinite,,  and  the  idea 
intended  to  be  conveyed  by  them  may  de- 
pend upon  the  connection  In  which  they  are 
used  and  the  object  to  which  they  refer. 
Jobe  V.  Caldwell  &  Drake^  125  S.  W.  423, 
427,  93  Ark.  503. 

FOR  CREDIT 

Where  defendant's  merchandise  account 
with  plaintiff  included  not  only  an  original 
indebtedness  for  goods  sold,  which  was  part- 
ly secured  by  mortgage,  but  also  charges  rep- 
resenting subsequent  sales,  remittances  made 
by  plaintiff  "for  credit"  did  not  constitute 
a  direction  that  the  remittances  be  applied 
in  payment  of  the  subsequent  charges,  as  dis- 
tinguished from  the  items  secured.  Frutig 
V.  Trafton,  83  Pac.  70,  71,  2  CaL  App.  47. 

FOR  HER  OWK  USE 

Where  testator  devised  to  his  wife  all  his 
property,  to  have  and  to  hold,  sell,  lease,  and 
otherwise  dispose  of  for  her  own  use  during 
her  life,  with  power  to  dispose  of  the  house- 
hold fixtures  and  personal  property  by  will, 
and  all  property  remaining  at  her  death  to 
be  distributed  in  a  specified  manner,  and 
the   decree  of  distribution  distributed   the 


property  to  the  widow  for  the  term  of  her 
natural  life,  with  power  to  sell  and  con- 
vey the  same  in  fee  as  she  might  see  fit 
"for  her  own  use"  with  remainder  over,  it 
was  held  that  the  widow  was  only  entitled 
by  the  words  "for  her  own  use*'  to  sell  the 
property  for  her  personal  use,  and  main- 
tenance during  life,  and  she  only  acquired  a 
life  estate  subject  to  a  valid  limitation  over. 
Luscomb  V.  Fintzelberg,  123  Pac  247,  251, 
162  Gal.  433. 

FOR  HERSEIiF  AND  OHILDREir 

A  will  devising  unto  testator's  wife,  "for 
herself  and  all  her  children,"  all  testator's 
real  estate,  the  wife  does  not  take  all  the 
property  with  power  to  sell  and  convey  free 
of  any  interest  of  her  children,  but  she  and 
they  take  as  tenants  in  common.  Kyte  v. 
Kyte,  67  AU.  d33,  73  N.  J.  Bq.  220  (citing  Gor- 
don v.  Jackson,  43  Atl.  88^  58  N.  J.  Eq.  166, 
169). 

FOR  HIRE 

See  Depositary  for  Hire. 

FOR  HIS  OWK  USE  AND  BEKEFIT 

The  provision  in  Pol.  Ck)de,  §  3495,  that 
an  applicant  for  the  purchase  o(  school  lands 
must  state  in  his  affidavit  that  he  desires  to 
purchase  the  same  "for  his  own  use  and  ben- 
efit, and  for  the  use  and  benefit  of  no  other 
person,**  and  that  he  shall  have  made  no 
contract  or  agreement  to  sell  the  same,  does 
not  mean  that  the  applicant  must  go  into 
possession  and  occupy  the  land  and  personal- 
ly devote  it  to  the  uses  of  which  it  is  capa- 
ble. It  simply  means  that,  when  one  makes 
application  to  purchase,  he  does  so  with  the 
intention  and  purpose  of  deriving  whatever 
profit  or  advantagie  may  accrue  thn>iigh  such 
purchase  for  himself  alone^  as  contradistin- 
guished from  a  purchase  for  the  profit  and 
advantage  of  some  other  person.  As  an 
element  entering  into  that  benefit,  he  may 
properly  have  in  contemplation  a  sale  of  the 
land  at  a  profit,  some  time  after  he  has  ob- 
tained the  certificate  of  purchase,  and  when 
the  law  expressly  authorizes  such  a  sale. 
Henshall  v.  Marsh,  00  Paa  395,  693, 151  Cal. 
289. 

FOR  HIS  SERVICES 

In  a  statute  declaring  that  the  county 
treasurer  shall  receive  as  compensation  ''for 
his  services'*  an  annual  salary,  the  words 
"for  his  services"  mean  for  all  his  services, 
for  the  entire  and  complete  performance  of 
his  official  duties.  People  ex  rel.  Conine  v. 
Steuben  County,  75  N.  B.  1108,  1110,  183  N. 
Y.   114. 

FOR  INJURY  DONE 

When  it  is  said  that  damages  are  given 
as  compensation  '*for  the  injury  done,'*  the 
injury  done  to  the  plaintiff  and  not  to  some 
other  person  is  meant  Bass  v.  Postal-Tele- 
graph Cable  Co.,  56  S.  E.  465,  467,  127  Ga. 
423, 12  U  B.  A«  (X.  S.)  489. 
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FOB  THE  TIME 


FOB  XJFB 

Under  Ky.  St  1903,  I  2342,  proTiding 
ttiat,  unless  a  different  purpose  appeared  by 
tbe  express  words  or  necessaiy  Inference, 
every  estate  created  by  will,  without  words 
of  Inheritance,  shall  be  deemed  a  fee  simple, 
a  will  whereby  testator  gave  to  his  wife 
all  his  estate  "for  her  lifetime,  to  manage 
and  dispose  of  as  she  may  see  cause,"  wlth- 
oat  making  any  gift  over  or  mentioning  any 
other  person,  gives  to  the  wife  an  estate  in 
fee,  though,  if  the  will  ended  with  the  words 
"her  lifetime,"  she  would  take  only  a  life 
estate.    Alsip  v.  Morgan  (Ky.)  109  S.  W.  312. 

A  deed  conveying  land  to  one  "for  and 
only  for  her  natural  life,"  and  to  the  heirs 
of  her  body  begotten,  in  fee  simple,  Indicates 
clearly  a  purpose  to  confine  the  estate  grant- 
ed to  the  first  taker  to  a  life  use.  Ault  v. 
Hillyard,  115  N.  W.  1030,  1031,  138  Iowa, 
239. 

FOB  OTH£B  FTIRPOSE9 

See  Other  Purposes. 

FOB  OUB  OWN  BKHEFIT 

Where  a  corporation  was  organized  for 
the  purpose  of  establishing  and  maintaining 
a  library  at  a  health  resort,  and  the  Ck)nsti- 
tution  presented  with  the  petition  for  the 
organization  recited  that  "we  whose  names 
are  annexed,  desiring  to  form  an  association 
to  organize  a  •  •  •  library  for  own  ben- 
efit, and  that  of  •  •  •  people  who  visit" 
the  resort,  it  was  held  that  the  corporation 
was  a  diaritable  trust;  the  phrase  "for  our 
own  benefit"  not  being  understood  as  con- 
fined to  the  persons  who  signed  the  petition 
for  a  charter,  but.  intended  to  embrace  all 
persons  who  should  thereafter*. contribute  to 
the  support  of  the  library.  Fordyce  &  McKee 
T.  Woman's  Christian  Nat  Library  Ass'n,  96 
S.  W.  155,  157,  79  Ark.  550,  7  Ii.  R.  A.  (N.  S.) 
485. 

FOB  THE  PRESENT 

Where  one  interested  in  a  conwration 
agreed  with  an  advertising  agent  that  ad- 
vertising for  the  corporation  might  be  charg- 
ed to  him  **for  the  present,"  it  meant  so 
long  as  there  was  no  termination  of  the  con- 
tract by  notice,  for  a  period  of  an  indefi- 
nite length,  with  an  Implied  condition  that 
it  should  not  be  unreasonably  long.  Lewis 
?.  Worrell,  71  N.  E.  73,  185  Mass.  572. 

FOB  THE  PURPOSE  OF 

An  admission  made  at  a  former  trial  "for 
the  purposes  of  the  suit"  that  defendant  was 
a  dty  of  the  fourth  class  was  an  admis- 
sion of  that  fact  throughout  all  the  stages 
of  the  suit,  and  was  binding  on  defendant 
at  a  retrial  in  another  Jurisdiction.  York 
V.  City  of  Everton,  116  S.  W.  490,  491,  135 
Mo.  App.  007. 


FOR  8AXJES 

Intrusted  for  sale,  see  Intrust 

The  employment  of  a  broker  to  sell 
lands — that  is,  to  procure  purchasers— 4oes 
not  of  itself  or  prima  facie  confer  authority 
to  bind  the  owner  to  sell  by  a  contract  in 
writing,  and  such  authority  is  not  usually  to 
be  inferred  from  the  use  by  the  principal 
and  agent  in  that  connection  of  the  terms 
"for  sale"  or  "to  sell"  and  the  like;  such 
words  in  that  connection  usually  meaning 
no  more  than  to  negotiate  a  sale  by  finding  a 
purchaser  upon  satisfactory  terms.  Stengel 
V.  Sergeant,  68  Atl.  1106,  1110,  74  N.  J.  £q. 
20. 

FOR  STATED  TIME 

In  statutes  relating  to  the  publication  of 
notices  where  a  continuous  puuucatlon  is  in- 
tended, this  is  indicated  by  the  requirement 
that  it  shall  be  made  "for  a  stated  time." 
A  requirement  that  at  least  three  days'  no- 
tice in  the  official  city  paper  shall  be  given 
of  the  meeting  of  the  appraisers  in  condem- 
nation proceedings  is  satisfied  by  the  publica- 
tion 0^  a  notice  in  one  issue  of  such  paper 
nine  days  before  the  time  set  Harrison  v. 
Newman,  80  Pac.  599,  600,  71  Kan.  324. 

FOR  SUCCESSIVE  ISSUES 

Where  the  notice  required  by  section  726, 
Comp.  Laws  1909,  fixing  the  time  for  hearing 
objections  to  the  report  of  appraisers,  was 
published  in  a  dally  newspaper  of  general 
circulation  in  the  city  on  the  19th,  21st,  22d, 
23d,  and  24th  of  Jnne,  1909,  the  20th  being 
Sunday,  on  which  date  the  paper  was  not 
published,  held,  that  the  notice  was  suffi- 
cient ; '  the  same  being  published  in  '^ve  suc- 
cessive Issues,"  as  required  by  law.  Weaver 
V.  City  of  Chickasha,  128  Pac.  305,  308,  36 
Okl.  226. 

FOR   THAT 

A  statement  ''for  that"  A.  B.  did  a  par- 
ticular thing  is  considered  to  be  a  direct  and 
positive  averment  Bennett  v.  Benson,  25  N. 
J.  Law,  166,  170  (citing  1  Chit  PI.  [11th  Am.. 
Ed.]  887;  2  Id.  [Am.  Ed.]  846,  847;  Collier 
V.  Moulton  [N.  Y.]  7  Johns.  109;  Coffin  v. 
Coffin,  2  Mass.  358). 

FOR  THAT  WHEREAS 

A  statement  commencing  'for  that 
whereas"  is  not  a  positive  averment,  but  a 
statement  by  way  of  recital.  Bennett  v. 
Benson,  25  N.  J.  Law,  166,  170  (citing  1 
Chit  PI.  [11th  Am.  Ed.]  387 ;  2  Id.  [Am.  Ed.] 
846,  847 ;  Collier  v.  Moulton  [N.  Y.]  7  Johns. 
109;  Coffin  v.  Coffin,  2  Mass.  358). 


FOR  T 


TIME— FOR  THE  TIME  BE- 


ING 


The  expressions  "for  the  time"  and  "for 
the  time  being"  are  equivalent  to  "tempo- 
rarily." Each  constitutes  a  good  definition 
of  that  word.  Acts  1900,  p.  67,  No.  95,  re- 
lating to  the  llceusing  of  auctioneers,  pro- 
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FORBEARAKCE 


Tides  that  the  statute  shall  not  apply  to 
sales  made  by  one  in  the  county  where  he 
resides.  A  complaint,  under  the  statute,  for 
sales  at  the  city  of  B.,  alleged  defendant 
as  temporarily  of  the  city  of  B.  Held,  that 
the  complaint  was  insufficient,  since  the 
word  * 'temporarily'*  did  not  show  defendant 
not  a  resident  State  v.  Cunningham,  56  AtL 
654,  75  Vt  332. 

In  a  prosecution  under  Rev.  Ck>dee,  | 
8385,  making  it  unlawful  for  any  owner,  li- 
censee, manager,  clerk,  agent,  bartender,  or 
other  employ^,  having  "for  the  time  being 
charge  or  control  of  any  saloon,  •  •  •  to 
suffer  or  permit  any  female  peraon  to  be  or 
remain  in  such  saloon  *  •  •  for  the  pur- 
pose of  being  there  supplied  with  any  kind 
of  liquor  whatever,**  an  information,  charg- 
ing defendant  with  •*then  and  there*'  having 
charge  and  control  of  a  certain  saloon,  suffi- 
ciently charges  him  with  being  in  control  **for 
the  time  being,*'  as  under  Rev.  Codes,  {  9155, 
words  used  in  a  statute  to  define  a  public 
offense  need  not  be  strictly  pursued  in  the 
Information,  but  other  words  conveying  the 
same  meaning  may  be  used.  State  v.  Con- 
way, d8  Pac.  654,  38  Mont  42. 

Between  the  adoption  of  Const  art  20, 
an  amendment  disincorporating  the  former 
city  of  D.  and  several  other  municipal  corpo- 
rations, and  merging  them  into  the  new  dty 
and  county  of  D.,  and  the  adoption  by  the 
new  municipality  of  a  charter  and  ordinanc- 
es, it  possessed  not  merely  the  ordinary  gen- 
eral  governmental  powers  of  a  city  necessary 
to  its  preservation  and  perpetuity,  but  special 
powers,  so  that  It  could  create  sidewalk  dis- 
tricts, and  assess  the  cost  of  building  side- 
walks; the  new  corporation,  by  Const  art. 
20,  {  1,  succeeding  to  all  the  rights  of  the 
former  city,  section  3  making  certain  exist- 
ing officers  and  boards  of  the  former  city, 
officers  and  boards  of  the  new  corporation, 
to  hold  till  their  successors  were  elected  and 
qualified,  and  section  4  providing  that  the 
charter  and  ordinances  of  the  old  dty,  as 
they  shall  exist  when  such  amendment  of  the 
Constitution  takes  effect,  shall,  for  the  time 
being  only,  and  as  far  as  applicable,  be  the 
charter  and  ordinances  of  the  new  corpora- 
tion, "for  the  time  being'*  meaning  the  afore- 
said interim,  and  ''so  far  as  applicable"  hav- 
ing reference  to  said  article  20,  and  meaning 
so  far  it  does  not  make  said  charter  and  or- 
dinances inapplicable.  Hallett  v.  City  and 
County  of  Denver,  104  Pac.  1038^  1039,  46 
Colo.  487. 

FOR  TH£  USXi 

See  Held  for  the  Use. 

A  trust,  the  object  of  which  is  to  yield  to 
the  settlor  monthly  installments  for  his  sup- 
port during  his  life  out  of  the  entire  corpus 
of  the  estate,  and  to  effect  a  disposition  of 
any  residue  at  his  death  as  he  may  appoint 
by  will,  and,  falling  such  appointment,  then 
on  the  fuither  trust  to  pay  to  settlor's  wife 


monthly  installments,  and  on  the  death  of 
both  to  pay  the  balance  to  their  children,  and 
if  there  be  none,  then  to  pay  the  balance  to 
the  next  of  kin,  so  far  as  it  transfers  person- 
alty is  a  conveyance  "for  the  use  of  the  per- 
son making  the  same,"  notwithstanding  that 
after  the  making  of  the  trust  settlor  cannot 
immediately  subject  the  entire  estate  to  his 
use,  within  2  Gen.  St  p.  1604,  1 11,  declaring 
conveyances  of  personalty  for  the  use  of  the 
person  makiag  the  same  void  as  against  cred- 
itQr&  Ward  v.  Marie,  68  AtL  1084^  1088,  73 
N.  J.  Eq.  610. 

FOR  USE  AS  EVIDENCE 

Under  Election  Law,  §  114,  authorizing 
a  re-examlnation  of  ballots  "for  use  as  evi- 
dence," ballots  may  not  be  re-examined  mere- 
ly to  find  out  whether  the  ballot  boxes  con- 
tain evidence  to  substantiate  petitioner's 
claim;  but  the  term  contemplates  the  open- 
ing of  boxes  in  court,  to  offer  the  actual 
ballots  In  evidence  if  necessary.  Ia  re  Ul- 
rich,  123  N.  Y.  Supp.  381,  383. 

« 

FOR  VAI.UE 

See  Holder  for  Yalue. 

FOR  VAIiVE  RECEIVED 

See  Value  Received. 

FOR  A  YEAR 

"For  a  year"  should  be  understood  as 
impUed  in  St  1898,  c.  577,  f  1,  prohibiting 
the  making  of  loans  secured  by  mortgage  or 
pledge,  at  a  rate  of  interest  greater  than  12 
per  cent,  without  a  licenae,  but  falling  to  des- 
ignate the  period  ct  time  for  which  the 
ctkarge  over  12  per  cent  is  made  unlawful. 
Ck>mmonwealth  r.  Monis,  56  M.  SL  896^  897. 
176  Mass.  19. 

FOR  TEARS 

See  Lease  for  Tears, 

FORBEAR 

FORBEARANCE 

"A  suspension  of  an  existing  demand  is 
frequently  of  the  utmost  importance  to  a 
debtor,  and  it  constitutes  one  of  the  oldest 
titles  of  the  law  under  the  head  of  'forbear- 
ance,' and  has  always  been  considered  a  suf- 
ficient and  valid  consideration."  Goodman  ▼• 
Simonds,  20  How.  343,  370,  15  L.  Ed.  934. 

Payment  6i  a  commission  of  more  than 
6  per  cent  for  a  loan  of  government  bonds 
which  are  subject  to  market  fluctuations  and 
axe  bought  and  sold  on  the  market  as  other 
securities  was  not  in  violation  of  the  New 
York  usury  law,  prohibiting  the  payment  of 
more  than  6  per  cent,  interest  for  the  loan 
or  forbearance  of  any  money,  goods,  or  any 
other  things  in  action,  and  did  not  render  the 
loan  usurious,  since  the  terms  "interest'*  and 
"forbearance,"  as  used  in  the  usury  law  (Con- 
soL  Law8|  c  20,  i  373),  are  applicable  only 
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FOBCS 


to  a  loan  of  mon^.  Title  Guaranty  &  Surety 
Ck).  y.  Klein,  178  Fed.  689,  691,  102  O.  C.  A. 
189,  29  U  a  A.  (N.  S.)  62(X 

FORCE 

See  Be  In  Force;  Constructive  Force; 
Continuance  Force;  Distinct  Force j 
In  Force;  Irresistible  Force;  Police 
Force;  Superior  Force;  Unit  of  Force. 

Any  force,  see  Any. 

As  element  in  trespass,  see  Trespass. 

As  violence,  see  Violence. 

Element  of  robbery,  see  Robbery. 

In  bnrslaxy 

The  **force"  required  to  constitute  bur- 
glary under  Pen.  Code,  art  842,  may  be  by 
lifting  the  latch  of  a  closed  door,  by  raising 
a  window,  by  entry  at  a  chimney,  or  other 
unusual  place,  the  introduction  of  a  hand  or 
any  instrument  to  draw  out  the  property 
through  the  opening  made  by  the. burglar  for 
tbat  purpose.  Winkler  v.  State,  126  S.  W. 
1134, 1136,  58  Tex.  Cr.  R.  564. 

The  "forcible  bursting  or  breaking"  of 
an  outer  shutter  or  window,  or  shutter  of  a 
window,  as  an  ingredient  of  burglary,  means 
something  more  than  merely  the  removing  of 
a  wire  screen  of  an  outer  window  of  a  dwell- 
ing house.  State  v.  Wilson,  125  S.  W.  479, 
483,  225  Mo.  503  (citing  State  v.  Tutt,  63  Mo. 
595). 

Ib  f  oreed  auunrlage 


to 


'Force,"  as  applied  to  a  forced  marriage, 
implies  physical  constraint  of  the  wUL  Ava- 
kian  v.  Avaklan,  60  Atl.  521,  529,  60  N.  J.  Eg. 
89  (citing  1  Bish.  Marriage,  Divorce  &  Sep- 
aration, $  514). 

Ib  f orolltle  entry  and  detainer 

The  mere  opening  of  a  gate  on  entering 
premises  is  not  such  force  as  will  constitute 
a  'forcible  entry."  The  definition  of  **forci- 
ble  entry  and  detainer,"  given  in  Code  1896, 
§  2126,  requires  more  than  a  mere  opening 
of  a  door  to  constitute  the  offense,  and  under 
section  2149  the  distinction  was  drawn  be- 
tween a  peaceable  entry  and  an  entry  by 
force.  The  word  "force"  carries  with  it  nec- 
essarily the  idea  of  violence  exercised,  and 
it  may  include  a  putting  in  fear  by  threats, 
but  it  cannot  include  a  mere  entry  by  the 
ordinary  means  of  entrance  without  any 
breaking  and  without  any  threat  of  violence 
to  the  person. — ^Fowler  v.  Prichard,  41  South. 
667,  670, 148  Ala.  261. 

Fraud  dlstlna^iislied 

See  Fraud. 

In  rape 

"The  definition  of  'force,*  as  applicable 
to  assault  and  battery,  applies  also  to  the 
crime  of  rape,  and  it  must  have  been  such  as 
might  reasonably  be  supposed  sufficient  to 
overcome  resistance,  taking  Into  consldera- 
tion  the  relative  str«[igth  of  the  parties,  and 
other  circumstances  of  the  case."  Cotton  v. 
State,  105  S.  W.  185,  187,  52  Tex.  Cr.  R,  55. 


f  Under  Pen-  Code  1805,  art.  634,  which 
declares  that  the  degree  of  force  applicable 
to  the  crime  of  rape  must  be  such  as  would 
reasonably  be  supposed  to  overcome  resist- 
ance, taking  into  consideration  the  circum- 
stances  of  the  case,  defendant  in  a  prosecu- 
tion for  assault  with  intent  to  commit  rape 
cannot  complain  of  a  charge  as  to  that  ele- 
ment of  the  offense  which  substantially  fol- 
lows this  definition  of  force.  An  instruction 
that,  to  constitute  an  assault  with  Intent  to 
commit  rape,  there  must  be  an  assault,  and 
which  defines  assault  and  battery  and  as- 
sault, and  charges  that  the  injury  Intended 
might  be  either  bodily  pain,  constraint,  or  a 
sense  of  shame  or  other  disagreeable  emo- 
tions, is  not  objectionable  as  authorizing  a 
conviction  where  the  injury  intended  is  mere- 
ly constraint  or  a  sense  of  shame.  An  in- 
struction in  a  prosecution  for  an  assault  with 
intent  to  rape  that  the  force  to  be  proven 
was  such  as  might  reasonably  be  supposed 
sufilclent  to  overcome  resistance,  taking  Into 
consideration  th*e  circumstances  of  the  case, 
without  stating  that  the  force  intended  "must 
be,*'  etc.,  is  a  sufficient  compliance  with  Pen. 
Code  1895,  art  634,  which  defines  the  degree 
of  force  applicable  to  an  assault  with  intent 
to  commit  rai>e.  An  instruction  in  a  prosecu- 
tion for  an  assault  with  Intent  to  rape  that 
it  must  be  shown  that  defendant  assaulted 
prosecutrix  and  then  and  there  had  a  specific 
intent  by  actual  force  to  have  carnal  knowl- 
edge of  her  without  her  consent,  is  not  ob- 
jectionable by  the  omission  of  the  word 
"will."  Conger  v.  State,  140  S.  W.  1112, 
1125,  63  Tex.  Cr.  B.  312. 

Force  is  not  a  necessary  element  In  rape 
on  a  female  under  the  age  of  consent,  but  it 
is  a  necessary  element  where  the  female  Is 
above  that  age.  The  **force"  to  constitute 
rape,  where  force  is  a  necessary  element,  is 
that  by  which  the  dissenting  woman  is  sub- 
jected to  and  put  under  the  power  of  the  as- 
sailant so  that  he  is  able  notwithstanding 
her  opposition  to  have  intercourse  with  her. 
Pen.  Code  1895,  art.  634,  defining  force  in 
rape,  does  not  apply  to  the  part  of  article 
633  which  relates  to  rape  on  a  female  under 
the  age  of  consent,  since,  to  constitute  rape 
on  a  female  under  that  age,  her  consent  and 
the  absence  of  force  are  Immaterial.  Cro- 
means  v.  State,  129  S.  W.  1129,  1131,  59  Tex. 
Cr.  B.  611. 

It  is  the  law  that,  if  the  rapist  coerces 
the  female  into  yielding  through  fear  caused 
by  what  he  threatens  or  does,  her  will  is  as 
completely  subdued  by  **force"  as  if  he  vio- 
lently  took  hold  of  her  and  held  her  against 
her  will.  The  use  of  the  word  "force"  has 
reference  solely  to  the  will  of  the  female. 
Though  force  was  used,  if  she  does  not  ob- 
ject, being  conscious  of  the  act  and  purpose, 
or  finally  consent  without  coercion,  it  is  not 
criminal.  Darrell  y.  Commonwealth  (Ky.)  88 
a  W.  1060,  1061. 
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Under  Pen.  Code  18d6,  art  640,  provid- 
ing that  if  it  appears,  on  a  trial  for  rape, 
that  tbe  offense,  though  not  committed,  was 
attempted  by  the  use  of  any  of  the  means 
stated  in  articles  634,  635,  and  636,  but  not 
so  as  to  make  it  an  assault  to  commit 
rape,  the  jury  may  find  accused  guilty  of  an 
attempt  to  commit  rape,  and  article  634,  mak- 
ing the  definition  of  "force'*  In  assault  and 
battery  applicable  to  the  crime  of  rape,  in 
which  case  it  must  be  sufficient  to  overcome 
resistance,  considering  the  relative  strength 
of  the  parties,  etc.,  in  order  to  constitute  an 
"attempt  to  commit  rape,"  there  must  have 
been  an  intent  to  use  such  force  as  would 
constitute  rape  or  an  assault  to  commit  rape, 
but  the  attempt  to  apply  the  force  must  have 
failed,  so  that  it  did  not  amonnt  to  rape  or 
an  assault  to  commit  rape.  HoUoway  v. 
State,  113  S.  W.  d28,  983,  64  Tex.  Cr.  R.  465. 

Under  Pen.  Code  1895,  art.  633,  provid- 
ing that  "rape  is  constituted  by  the  carnal 
knowledge  of  a  woman  without  her  consent, 
obtained  by  force,  threats  or  fraud,"  and  ar- 
ticle 634  providing  that  the  "force"  "must 
have  been  such  as  might  reasonably  be  sup- 
posed suflici^nt  to  overcome  resistance,  tak- 
ing into  consideration  the  relative  strength 
of  the  parties  and  other  circumstances  of  the 
case,"  where  prosecutrix  was  a  passenger  in 
a  sleeping  car  occupied  by  18  white  people, 
and  during  the  night  had  arisen  and  was 
sitting  in  her  berth,  awaiting  transfer  to  an- 
other car,  acts  of  the  porter  of  the  car  in 
catching  hold  of  a  watch  pinned  on  her 
breast  and  laying  his  hand  on  her  wrist  and 
asking  her  to  follow  him  to  the  ladies*  dress- 
ing room  would  not  constitute  force  sufficient 
to  authorize  conviction  of  assault  with  intent 
to  commit  rape.  ColUns  v.  State,  107  S.  W. 
852,  853,  52  Tex.  Cr.  R.  455. 

In  robltery 

The  "force"  necessary  to  constitute  a  rob- 
bery implies  actual  personal  violence,  a  strug- 
gle, and  a  personal  outrage.  Mo  ran  v.  State, 
53  S.  E.  806,  125  Ga.  33  (quoting  and  adopt- 
ing definition  in  Long  v.  State,  12  Ga.  329). 

The  word  "force,"  in  the  statutory  defi- 
nition of  robbery,  is  the  same  as  the  word 
"violence"  in  the  common-law  definition. 
Johnson  v.  State,  57  S.  E.  1056,  1  Ga.  App. 
729. 

Where  prosecuting  witness  was  knocked 
down  by  two  men  and  the  money  squeezed 
from  his  hand,  the  money  was  forced  from 
him,  within  Pen.  Code,  |  211,  defining  rob- 
bery to  be  the  taking  of  personal  property 
from  the  person  of  another  accomplished  by 
"force"  or  fear.  People  v.  Ortega,  94  Pac. 
869,  870,  7  Gal.  App.  480. 

Pen.  Code  1911,  art.  1327,  defines  robbery 
as  an  assault,  or  violence,  or  putting  in  fear 
of  life  or  bodily  injury,  by  which  one  fraudu- 
lently takes  from  another  any  property  with 
intent,  etc,  and  permits  capital  punishment 
where  a  firearm  or  other  deadly  weapon  is 


used.  Code  Cr.  Proc  1911,  art.  460,  declares 
that  the  words  "with  force  and  arms"  are  not 
necessary  to  the  validity  of  an  indictment, 
and  that  an  indictment  which  charges  the 
offense  in  ordinary  and  concise  language  so 
as  to  enable  a  person  of  common  understand- 
ing to  understand  it  is  sufficient.  An  indict- 
ment imder  section  1327  alleged  that  accused, 
"with  force  and  arms"  by  unlawfully  using 
a  firearm,  fraudulently  took  personal  proper- 
ty from  the  owner  without  his  consent  and 
with  intent  to  appropriate  the  same  to  his 
own  use.  Held,  that  "violence"  was  a  gen- 
eral term  including  all  sorts  of  force,  syn- 
onymous with  physical  "force,"  and  used  in- 
terchangeably in  relation  to  assault;  that 
••violently"  meant  by  or  with  "force";  that 
"violent"  meant  impelled  with  ••force";  and 
hence  that  the  term  **with  force  and  arms" 
sufficiently  alleged  that  the  robbery  was  ef- 
fected by  ••violence"  as  used  in  the  statute. 
Robinson  ▼.  State  (Tex.)  149  S.  W.  186, 188. 

FORCE  ACCOUHT 

Where  the  assignee  of  a  construction 
contract  was  not  paid  in  accordance  with  the 
contract  price,  but  hired  men  and  teams  to  do 
the  work  by  the  day  and  was  paid  on  the 
basis  of  the  time  they  were  employed,  it  was 
a  "foi'ce  account"  Hottel  v.  Poudre  Valley 
Reservoir  Co.,  92  Pac.  918,  ^20,  41  Colo.  370. 

FORCE  AND  ARMS 

The  use  of  the  words  with  'force  and 
arms,"  in  an  indictment,  clearly  would  not 
make  the  offense  robbery  by  a  person  who 
was  not  armed.  Such  use  would  not  neces- 
sarily indicate  that  the  Indictment  was  drawn 
under  or  attempted  to  describe  the  offense 
defiined  by  Rev.  St  c.  164,  If  34-37,  relating 
to  offenses  by  persons  armed,  but  could  easily 
be  under  other  provisions  referred  to  in  chap- 
ter 165,  f  15,  relating  to  offenses  of  larceny 
by  stealing  from  the  person  of  another. 
Schanz  v.  State,  17  WU.  251,  252. 

FORCE  AND  VIOI<ENCE 

An  information  alleging  a  robbery  to 
have  been  committed  ''forcibly  and  by  vio- 
lence" sufficiently  describes  the  offense  diar- 
acterized  by  St  1898,  |  4378,  requiring  the 
assault  to  be  "by  force  and  violence";  the 
two  phrases  being  substantially  the  same. 
GlUotti  V.  State,  116  N.  W.  252,  253, 135  Wis. 
634. 

FORCE  FEED  I<tn3RICATOR 

A  "force  feed  lubricator"  is  a  pumping 
device  for  supplying  oil  to  an  engine,  where 
pressure  is  required,  in  order  to  positively 
force  the  oil  from  the  source  of  supply  to  the 
parts  to  be  lubricated.  The  operating  piston 
of  the  lubricating  pump  is  operatively  con- 
nected -with  some  moving  part  of  the  engine. 
Greene  v.  Buckley,  135  Fed.  520,  522,  68  a  a 
A.  70. 
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rOBOED  HEIB 

Although  a  husband  is  estopped  from  de- 
Dying  that  property  purchased  during  mar- 
riage belongs  to  the  wife  when  the  title  was 
taken  in  her  name,  and  he  declared  in  the 
authentie  act  in  which  it  was  purchased  that 
it  was  bought  with  her  paraphernal  funds,  his 
children,  b^ng  in  law  his  ''forced  heirs,"  are 
relieved  entirely  from  the  estoppel  by  the 
provisions  of  Act  No.  5,  p.  12,  of  1884,  and 
permitted  to  show  the  actual  facts  of  the  case 
by  parol  *  evidence.  Westmore  ▼.  Harz,  35 
South.  578,  581,  111  La.  306. 

FOBCEB  SALE 

Under  Const.  1866,  art.  7,  |  22,  which 
proTided  that  a  homestead  should  not  be 
subject  to  forced  sale  for  any  debt,  and  that 
a  married  man  owning  a  homestead  could  not 
alienate  it  without  the  consent  of  his  wife, 
it  was  permissible  to  mortgage  the  home- 
stead; and  a  power  of  sale,  given  in  a  mort- 
gage duly  executed  by  the  husband  and  wife, 
was  enforceable,  since  such  a  sale  was  not 
a  "forced  sale."  Wiener  v.  Zwieb,  141  S.  W. 
771,  777,  105  Tex.  262. 

The  sale  of  a  homestead  in  partition 
under  Statute  of  Descents  and  Distributions, 
i  6  (Gen.  St  1901,  {  2508),  providing  for  a 
division  of  the  homestead  under  certain  con- 
ditions, between  the  widow  and  children,  is 
not  a  '^forced  sale^'*  within  the  meaning  of  the 
term  as  used  in  Const,  art.  15,  {  9,  providing 
that  a  homestead  shall  be  exempt  from  any 
forced  sale  under  any  process  of  law.  Towle  v. 
Towle,  107  Pac.  228,  232,  81  Kan.  675,  27  L.  R. 
A.  (N.  S.)  550. 

FORCIBLE  AND  VIOLENT  ENTRANCE 

Defendant  by  its  policy  of  insurance 
agreed  to  indemnify  plaintiffs  for  direct  loss 
by  burglary  by  any  person  who  has  made 
"forcible  and  violent  entrance"  upon  the 
premises  or  exit  therefrom,  of  which  force 
and  violence  there  shall  be  visible  evidence. 
The  policy  further  provided  that  the  company 
shall  not  be  liable  unless  there  are  visible 
marks  upon  the  premises  of  the  actual  force 
and  violence  used.  After  plaintiffs'  store  had 
been  opened  by  their  clerks,  and  the  door  to 
the  loft  unlocked,  two  persons  entered  the 
loft  by  opening  the  unlocked  door,  assaulted 
one  of  plaintiffs'  clerks,  and  robbed  the  store 
of  a  quantity  of  merchandise,  and  left  the 
premises  in  the  same  manner  as  they  entered. 
Held,  that  the  goods  were  "feloniously  ab- 
stracted" by  a  "forcible  and  violent  entrance" 
npon  the  premises,  and  defendant  would  be 
liable  on  its  policy,  although  there  were 
no  visible  marks  upon  the  premises  of  the 
actual  force  and  violence  used  in  making  en- 
try or  exit.  Rosenthal  v.  American  Bonding 
Co.  of  Baltimore,  124  N.  Y.  Supp.  905,  906. 

FORCIBLE  DEFILEMENT 

Under  Code,  §  4757,  providing  that  if  any 
person  take  a  woman  unlawfully  and  against 
her  will  and  by  force,  etc.,  compel  her  to  mar- 


ry him  or  be  defiled,  he  shall  be  fined,  etc., 
the  gist  of  the  offense  is  the  taking  of  the 
woman  unlawfully  and  against  her  will  and 
defiling  her  by  means  of  force,  menace,  or 
duress  thus  exercised,  and  it  differs  from 
"rape,"  which  involves  only  a  violation  of 
her  person  by  force,  and  all  the  acts  of  de- 
filement during  the  continuance  of  the  duress 
following  the  unlawful  taking  are  elements 
of  one  continuous  criminal  transaction,  and 
may  be  proven  under  one  indictment;  and 
the  state  need  not  elect  on  which  of  several 
acts  of  intercourse  it  relies  on  to  sustain  a 
conviction.  State  v.  Dean,  126  N.  W.  692, 
694,  148  Iowa,  566. 

FORCIBLE  DETAINER 

See  Forcible  Entry  and  Detainer. 
See,  also.  Unlawful  Detainer. 

A  "forcible  detainer"  implies  the  use  of 
force  or  threats  of  violence  by  words  or  con- 
duct inspiring  fear  of  bodily  harm  or  ter- 
ror to  some  degree,  and  to  make  out  a  forcible 
detainer  the  guilty  person  must  be  wrongfully 
on  the  premises  or  wrongfully  in  temporary 
possession  thereof.  In  re  Munro,  195  Fed. 
817,  819. 

Under  Civ.  Code  Prac.  {  452,  declaring 
that  a  "forcible  detainer"  is  the  refusal  of 
a  tenant  to  give  possession  to  liis  landlord 
after  expiration  of  his  term,  or  of  a  tenant 
at  will  or  by  sufferance  to  give  possession  to 
the  landlord  after  the  determination  of  his 
will,  it  is  necessary,  to  maintain  the  writ, 
that  the  relation  of  landlord  and  tenant  exist 
in  some  form,  but  it  is  not  important  in  what 
form  this  relation  exists,  nor  is  It  required 
that  the  tenant  in  possession  shall  have  en- 
tered or  hold  the  premises  under  a  direct  con- 
tract with  the  landlord.  One  who  takes  pos- 
session of  premises  under  a  tenant,  whose 
lease  for  five  years  contains  an  agreement 
that  there  should  be  no  sublease  or  assign- 
ment of  the  term,  on  failure  to  pay  rent,  may 
be  dispossessed  by  an  action  of  forcible  de- 
tainer.   Haase  v.  Schickner  (Ky.)  92  S.  W. 

cT^IT,    9DU. 

Under  Civ.  Code  Prac.  §  452,  subsec.  4, 
providing  refusal  of  one  who  has  made  for- 
cible entry  on  possession  of  a  tenant  for  a 
term  to  deliver  possession  to  the  landlord,  on 
demand,  after  the  term  expires,  is  a  "forcible 
detainer,"  one  entering  with  or  without  the 
tenant's  consent  and  refusing  to  vacate  on 
the  landlord's  demand  after  the  term  expires 
is  guilty.  Johnson  v.  Gordon  (Ky.)  118  S.  W. 
372,  373. 

Where  defendant  went  into  possession 
under  an  agreement  with  the  lessee  in  a 
lease,  which  by  its  provisions  could  not  be 
assigned  without  the  consent  of  the  landlord, 
and  no  such  consent  was  obtained,  and  subse- 
quently plaintiff  obtained  a  lease  from  the 
landlord,  and  thereafter  defendant  paid  rent 
to  plaintiff,  plaintiff  might  maintain  unlawful 
detainer  under  Laws  1891,  p.  179,  c.  96,  as 
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amended,  providing  that  any  person  is  guilty 
of  '^forcible  entry"  or  "forcible  detainer"  who, 
without  the  permission  ot  the  owner  and 
without  having  any  color  of  title  thereto,  en- 
ters upon  the  land  of  another  and  fails  or 
refuses  to  remove  therefrom  after  three  days' 
notice  in  writing.  .  Stahl  Brewing  St  Malting 
Co.  V.  Van  Buren,  88  Pac.  837,  838,  45  Wash. 
451. 

Where  a  third  person  forcibly  takes  pos- 
session of  a  part  of  leased  premises  without 
the  consent  of  the  lessee,  the  lessor  at  the 
expiration  of  the  term  may  maintain  forcible 
entry  proceedings  under  Civ.  Code  Prac.  | 
452,  subsec.  4,  defining  a  "forcible  detainer" 
as  the  refusal  of  a  person  who  has  made  a 
forcible  entry  on  the  possession  of  a  tenant 
for  a  term  to  deliver  possession  to  the  land- 
lord, on  demand,  after  the  term  expired. 
Willis  V.  Whayne,  134  S.  W.  150,  151,  142  Ky. 
1^. 

A  i)erson  who  took  possession  under  a 
contract  to  purchase  was  not  a  tenant  at  wlU 
or  at  sufferance,  so  as  to  authorise  the  ven- 
dor to  maintain  "forcible  detainer,'*  under 
Sayles*  Ann.  Civ.  St.  1807,  art.  2519,  provid- 
ing that,  where  such  a  tenant  withholds  pos- 
session after  termination  of  the  landlord's 
will  and  after  demand  in  writing,  he  shall  be 
guilty  of  "forcible  detainer."  Francis  v. 
Holmes,  118  S.  W.  881,  888.  54  Tex.  av.  App. 
608. 

FOBCIBLE  EVTBT 

See  Forcible  Entry  and  Detainer. 
See,  also,  Peacable  Entry. 

A  "forcible  entry"  is  an  entry  without 
the  consent  of  the  person  having  the  actual 
possession,  and  an  entry  accomplished  by 
threatened  violence  was  forcible,  though  no 
blows  were  struck.  Clark  v.  Langenbach, 
130  Fed.  755,  759,  65  C.  C.  A.  181  (quoting 
and  adopting  definition  In  Civ.  Code  Prac. 
Ky.  1900,  S  452). 

When  one  person  in  the  nighttime  comes 
upon  a  lot  occupied  by  the  building  of  anoth- 
er person,  breaks  into  the  building,  destroys 
it,  and  removes  it  from  the  premises,  such  an 
entry  is  a  forcible  entry  within  the  meaning 
of  section  3347  of  Mansfield's  Digest,  in 
force  in  the  Indian  Territory  prior  to  state- 
hood, and,  when  the  evidence  of  these  facts 
is  undisputed,  it  is  not  error  for  the  court  to 
instruct  a  verdict.  Turner  v.  Moore,  127 
Pac.  487,  34  Okl.  1. 

•^Forcible  entry"  is  defined  by  Civ.  Code 
Prac.  I  452,  as  the  refusal  of  a  tenant  to  give 
possesssion  to  his  landlord  after  the  expira- 
tion of  his  term.  To  maintain  the  writ  of 
forcible  detainer,  the  relation  of  landlord 
and  tenant  must  exist.  The  reservation  of 
rent  in  some  form  and  allegiance  to  the  title 
are  the  distinguishing  characteristics  of  a 
contract  by  which  the  relation  of  landlord 
and  tenant  exist.  Alexander  v.  Gardner,  90 
S.  W.  818,  819,  123  Ky.  552, 124  Am.  St  Rep. 
37a 


Under  Civ.  Code  Prac.  f  452,  subsec.  1, 
defining  a  "forcible  entry"  as  an  entry  with- 
out the  consent  of  the  person  having  the  ac- 
tual possession,  to  entitle  one  to  maintain  an 
action  for  forcible  entry  he  must  show  that 
at  the  time  of  the  ^try  he  was  in  the  actual 
and  peaceable  possession  of  the  premises  in 
question.  Where  a  tenant  leaves  the  prop- 
erty, consenting  that  the  legal  owner  either 
In  person  or  by  his  tenant  should  take  pos- 
session of  the  property,  the  landlord,  by  do- 
ing 80,  does  not  become  guilty  of- a  forcible 
entry.    Robinson  y.  Marshall  (E^.)  78  S.  W. 

Civ.  Code  Prac.  f  452,  defines  a  "forcible 
entry"  as  an  entry  without  consent  of  the 
persons  having  actual  possession;  and  sec- 
tion 469  provides  that  no  inquisition  of  "for- 
cible entry"  shaU  be  taken  after  two  years 
from  the  "forcible  entry"  complained  of. 
Before  1892,  plaintiffs'  father,  since  deceased, 
claimed  that  a  division  fence  between  him 
and  C.  was  not  on  the  true  line,  and  it  was 
then  agreed  that  the  fence  should  there  re- 
main, provided  C.  should  keep  it  in  repair. 
After  C.'s  death  the  land  passed  to  defend- 
ants, who,  in  1892,  built  a  dwelling  house 
thereon,  and  have  since  resided  there  con- 
tinuously. In  1903,  plaintiffs  reasserting  the 
claim  of  their  father,  arbitrators  were  ap- 
pointed, who  made  an  award  that  defend- 
ants should  keep  the  land,  but  should  pay 
$35  therefor,  which  they  refused  to  do. 
Held,  that  defendants'  refusal  to  abide  by 
the  award  was  not  a  new  "fbrcible  entry," 
changing  defendants*  possession  wtiich  oc- 
curred in  1892,  and  that  plaintiffs'  right  to 
maintain  such  action  was  barred  by  limita- 
tions. Hord  V.  Sartaln  (Ky.)  86  S.  W.  092, 
6a3. 

Where  plaintiffs  and  defendant  had  a 
deed  for  a  vacant  lot,  and  plaintiffs  took  pos- 
session and  fenced  it,  and  defendant  took 
possession  forcibly,  though  plaintiffs'  agent 
in  charge  forbade  him  so  to  do,  defendant 
was  guilty  of  "forcible  entry,  under  Civ. 
Code  Prac.  §  452,  subsec.  1,  defining  a  **f  orci- 
ble  entry"  of  land  to  be  an  entry  without  the 
consent  of  the  person  having  actual  posses- 
sion. Check  V.  Reiter  (Ky.)  102  S.  W.  287, 
289. 

"A  'forcible  entry'  Is  not  proved  by  evi- 
dence of  a  mere  trespass.  There  must  be 
proof  of  such  force,  or  at  least  such  show  of 
force,  as  is  calculated  to  prevent  any  resis- 
tance." There  is  no  such  force  or  violence 
used  as  is  necessary  to  make  one  guilty  of 
forcible  entry  and  detainer  where  defendant, 
in  the  absence  of  prosecutrix,  merely  un- 
locked and  took  off  the  lock  she  had  pat  on, 
and  then  put  his  own  lock  on,  without  break- 
ing anything  or  doing  any  violence,  and  com- 
mitted no  violence  on  the  return  of  the  prose- 
cutrix. State  V.  Leary  (N.  C.)  48  S.  E.  570, 
571,  136  N.  C.  578  (quoting  2  BislL  Or.  Law, 
509). 
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The  mere  opening  of  a  gate  on  entering  i 
premises  is  not  such  force  as  will  constitute 
a  "forcible  entry.'*  The  definition  of  "forci- 
ble entry  and  detainer,"  given  in  Code  1896, 
i  2126,  requires  more  than  a  mere  opening  of 
a  door  to  constitute  the  offense,  and  under 
section  2149  the  distinction  was  drawn  be- 
tween a  peaceable  entry  and  an  entry  by 
force.  The  word  "force"  carries  with  it  nee- 
essarUy  the  idea  of  violence  exercised,  and 
it  may  include  a  putting  in  fear  by  threats, 
but  it  cannot  include  a  mere  entry  by  the 
ordinary  means  of  entrance  without  any 
breaking  and  without  any  threat  of  violence 
to  the  person.  Fowler  v.  Prichard,  41  South. 
667,  670,  148  Ala.  261. 

Where  in  ejectment  defendant  claimed 
title  to  the  land  in  controversy,  the  fact  that 
defendant  entered  into  possession  by  taking 
down  a  fence  without  plaintiff's  permission 
was  not  a  "forcible  entry"  within  B.  &  C 
Comp.  Laws,  {  5745,  creating  a  right  of  ac- 
tion for  forcible  entry  and  detainer,  defend- 
ant's possession  being  unlawful  only  in  case 
he  was  without  right  or  title.  Sommer  v. 
Compton,  96  Pac.  124,  126,  52  Or.  173. 

To  constitute  •'forcible  entry,"  witiiin 
Comp.  Laws,  1 11,153,  providing  that,  in  cases 
where  entry  is  given  by  law,  a  person  shall 
not  enter  with  force,  but  only  in  a  peaceable 
manner,  it  Is  not  necessary  that  the  actual 
invasion  of  the  premises  should  be  attended 
by  circumstances  requisite  to  give  it  the 
character  of  a  forcible  entry ;  but  where  an 
entry  is  obtained  by  stealth,  or  without  real 
violence,  and  the  party  entering  evinces  a 
purpose  to  expel  the  party  in  possession,  fol- 
lowed by  actual  expulsion  by  means  of  per- 
sonal threats,  or  violence,  or  superior  force, 
there  Is  a  forcible  entry.  Mclntyre  v.  Mur- 
phy, 116  N.  W.  1003,  1004,  153  Mich.  342,  15 
Ann.  Cas.  802. 

Under  Sayles'  Ann.  Civ.  St  1897,  art. 
2519,  making  one  guilty  of  forcible  entry  who 
makes  entry  into  any  lands  except  where  en- 
try is  given  by  law,  or  makes  such  entry  by 
force,  and  article  2520,  defining  a  forcible  en- 
try or  an  entry  not  given  by  law  as  one  with- 
out the  consent  of  the  person  having  actual 
possession,  one  who  was  in  the  actual 
possession  of  premises  and  was  forcibly  eject- 
ed therefrom,  under  an  execution  which  did 
not  include  the  premises  taken,  by  another 
who  entered  and  held  possession,  was  enti- 
tled to  maintain  forcible  entry  and  detainer 
to  recover  possession.  Cranberry  v.  Storey 
(Tex,)  127  S.  W.  1122, 1123. 

"•Forcible  entry'  is  the  violently  taking 
possession  of  lands  and  tenements  with 
menaces,  force  and  arms,  and  without  au- 
thority of  law."  Pen,  Code  Ga.  1895,  | 
33a  To  constitute  forcible  entry,  there 
need  be  only  such  a  number  of  persons  or 
show  of  force  as  is  calculated  to  deter  the 
person  in  possession  from  undertaking  to 
send  them  away  or  retain  bis  possession. 
It  is  not  necessary,  that  the  party  in  poa-. 


session  should  offer  such  resistance  that 
the  entry  was  accomplished  by  actual  vio- 
lence. The  object  of  the  statute  is  to  pre- 
vent a  breach  of  the  peace,  and  it  is  suffi- 
cient if  the  circumstances  are  such  as  to 
show  a  terror  tending  to  a  breach  of  the 
peace.  Williams  v.  State,  48  S.  E.  149,  150, 
120  Oa.  488  (citing  Chambers  v.  Collier,  4 
6a.  196;  Lissner  v.  State,  11  S.  B.  500, 
84  Ga.  669,  20  Am.  St.  Rep.  389 ;  Lewis 
V.  State,  26  S.  E.  496,  99  Ga.  692,  59  Am. 
St  Rep.  256;  Blackwell  ▼.  State,  74  Ga. 
816). 

An  action  for  ••forcible  entry"  cannot 
be  maintained  where  defendants  were  in 
possession  at  the  time  plaintiff's  alleged 
possession  began.  Barnewell  v.  Stephens,  38 
South.  662,  663,  142  Ala.  609. 

While  the  action  of  "forcible  entry** 
requires  that  an  ouster  shall  be  forcible, 
no  great  degree  of  force  or  of  personal  vio- 
lence Is  required  to  be  used  or  threaten- 
ed to  constitute  a  "forcible  entry."  Wilson 
V.  Campbell,  88  Pac.  548,  549,  75  Kan.  159, 
8  L.  R.  A.  (N.  S.)  426,  121  Am.  St  Rep. 
366,  12  Ann.  Cas.  766. 

Where  defendant  went  Into  possession 
under  an  agreement  with  the  lessee  in  a 
lease,  which  by  its  provisions  could  not 
be  assigned  without  the  consent  of  the 
landlord,  and  no  such  consent  was  obtained, 
and  subsequently  plaintiff  obtained  a  lease 
from  the  landlord,  and  thereafter  defend- 
ant paid  rent  to  plaintiff,  plaintiff  might 
maintain  unlawful  detainer  under  Laws 
1891,  p.  179,  c.  96,  as  amended,  providing 
that  any  person  is  guilty  of  "forcible  entry" 
or  ••forcible  detainer"  who,  without  the  per- 
mission of  the  owner  and  without  having  any 
color  of  title  thereto,  enters  upon  the  land 
of  another  and  falls  or  refuses  to  remove 
therefrom  after  three  days'  notice  in  writing. 
Stahl  Brewing  &  Malting  Co.  v.  Van  Buren, 
88  Pac.  837,  838,  45  Wash.  451. 

A  complaint  alleging  that  plaintiff  was 
in  possession  of  certain  described  lands,  en- 
gaged in  cultivating  them  as  a  homestead 
settlement,  and  that  defendant  forcibly  and 
without  right  entered  and  ejected  plaintiff, 
states  a  cause  of  action  for  a  forcible  entry, 
under  the  statute,  declaring  that  every  per- 
son who  enters  on  real  property  by  any 
kind  of  violence  or  circumstance  of  ter- 
ror is  guilty  of  a  ••forcible  entry."  Spell- 
man  Y.  Rhode,  81  Pac.  395,  396,  33  Mont 
21. 

FORCIBLE  ENTRY  AND  DETAINER 

See,  also.  Force. 

Code  1896,  |  2126,  defines  a  forcible  entry 
and  detainer  as  when,  among  other  things, 
one  enters  peaceably  on  land,  but  by  un- 
lawful refusal  keeps  the  party  out  of  pos- 
session. Held,  that  where  it  appeared  that 
plaintiff  rented  the  premises  lor  a  certain 
year  and  subrented  them,  and  that  after 
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the  expiration  of  the  year,  when  the  sub- 
tenant moved  out,  defendnat  moved  in,  it 
was  a  good  defense  that  defendant  moved 
in  under  a  lease  from  the  owner.  Sprouse 
▼.  Story,  42  South.  23,  24,  144  Ala.  542. 

Under  Code  1896,  |  2126,  defining  forci- 
ble entry  and  detainer  as  entering  peace- 
ably, and  then  by  unlawful  refusal,  or  by 
force  or  threats,  turning  or  keeping  the 
imrty  out  of  possession,  where  one  took 
peaceable  possession  of  a  building  and  refus- 
ed to  deliver  possession  on  demand,  he 
is  liable  in  an  action  of  forcible  entry  and 
detainer.  Lorah  v.  Enmierson,  45  South. 
228,   154  Ala.  145. 

Under  Code  1907,  f  4262,  defining  "for- 
cible entry  and  detainer*'  as  an  entering 
peaceably  and  then,  by  unlawful  refusal, 
turning  or  keeping  out  of  possession,  there 
can  be  no  recovery  against  one  who  goes 
into  possession  under  and  by  virtue  of  a 
contract  with  his  landlord,  then  in  posses- 
sion as  plalutiflTs  tenant,  because  the  de- 
fendant has  not  intruded,  peaceably  or  oth- 
erwise, upon  any  prior  actual  possessioa 
Victor  Realty  Co.  v.  Argumanian,  55  South. 
621,  622,  172  Ala.  108. 

Under  Mills*  Ann.  St  {  1970,  providing 
that  if  any  person  shall  enter  on  lands 
with  force  or  strong  hand,  or  multitude  of 
people,  or  by  threats  of  violence  to  the  party 
in  possession,  or  by  such  words  as  natural- 
ly tend  to  excite  fear,  shall  gain  possession 
of  lands  and  hold  the  same,  he  shall  be 
deemed  guilty  of  "forcible  entry  and  detain- 
er," it  is  unnecessary,  to  make  out  a  cause 
of  action  of  forcible  entry,  to  show  that 
force  or  appearances  tending  to  inspire  a 
just  apprehension  of  violence  were  used  in 
obtaining  i)ossession ;  and  it  is  not  suffi- 
cient to  show  an  entry  against  the  will  of 
the  possessor  by  employ^  of  defendant,  un- 
armed, and  without  force  or  threats,  either 
in  taking  or  retaining  possession,  who  mere- 
ly engage  in  seeding  the  land,  and  do  not 
enter  plaintiff's  residence,  or  disturb  his 
possession  thereof.  Goad  v.  Heckler,  76  Pac. 
542,  19  Colo.  App.  479. 

Under  Kirby'e  Dig.  |  3629,  which  pro- 
vides that  any  person  entering  on  any  land 
and  retaining  it  without  right  or  claim  of 
title,  or  who  shall  enter  with  such  words 
and  actions  as  tend  to  excite  fear  or  appre- 
hension of  danger,  or  by  entering  peace- 
ably and  then  turning  out  by  force,  shall 
be  guilty  of  a  "forcible  entry  and  detainer,*' 
the  gist  of  the  action  is  force,  the  remedy 
being  given  to  protect  actual  possession, 
whether  rightful  or  wrongful,  and  it  must 
be  shown  that  defendant  entered  without 
the  consent  of  the  possessor,  and  subse- 
quently held  with,  force,  implied  force,  as 
where  defendant  enters  peaceably,  though 
unlawfully,  being  insufficient.  Miller  v. 
Plummer  (Ark.)  152  S.  W.  288,  290. 


Unlawfnl  detainer  distlng^iiislied 

A  complaint  alleging  "forcible  entry  and 
detainer"  cannot  be  amended  so  as  to  al- 
lege unlawful  detainer.  "  'Unlawful  de- 
tainer' is  a  remedy  provided  by  statute  for 
the  benefit  of  landlords  against  tenants  who 
held  over  after  the  expiration  of  their  terms. 
It  is  founded  on  the  breach  of  a  contract 
in^plied  by  law.  If  not  expressed,  that  the 
tenant  shall  restore  a  permissive  possession 
to  the  hands  from  which  it  was  received. 
But  a  'forcible  entry  and  detainer'  is  a 
tort  pure  and  simple.  Force  is  the  gist  of 
the  action.  It  is  a  remedy  designed  to  pro- 
tect the  actual  possession,  whether  right- 
ful or  wrongful."  Crawford  v.  Alexander, 
82  S.  W.  707,  708,  5  Ind.  T.  161  (quoting  and 
adopting  definition  given  in  Johnson  v.  West, 
41  Ark.  536). 

FORCIBLE    ENTRY    AND    DETAINER 
(Aotlon  of) 

As  civil  case^   see  Civil   Action — Case 
— Suit — eta 

The  action  of  forcible  entry  and  detainer 
is  a  summary  proceeding  to  recover  posses- 
sion of  premises  forcibly  or  unlawfully  de- 
tained. The  inquiry  in  such  cases  ia  confined 
to  the  actual,  peaceable  possession  of  the 
plaintifF  and  the  unlawful  or  forcible  ouster 
or  detenticHi  by  defendant;  the  object  of  the 
law  being  to  prevent  the  disturbance  of  the 
public  peace  by  the  forcible  assertion  of  a 
private  right.  Gore  ▼.  Altice,  74  Pac  556, 
557,  33  Wash.  335  (citing  McCauley  y.  Wei* 
ler,  12  Cal.  500). 

Proceedings  in  "forcible  entry  and  de- 
tainer" are  not  "civil  cases,"  within  the  pur- 
view of  section  17,  art  6,  of  the  Constitution, 
which  provides  that  "appeals  to  the  district 
courts  from  the  Judgments  of  county  courts 
shall  be  allowed  in  all  criminal  cases,  on  ap- 
plication of  the  defendant;  and  in  all  civil 
cases,  on  application  of  either  party,  and  In 
such  other  cases  as  may  be  provided  by  law." 
The  statutory  summary  proceeding  in  f  ordble 
entry  and  detainer  comes  rather  under  the 
"other  cases"  referred  to  in  the  section  quot- 
ed than  under  the  head  of  "civil  cases,"  as 
the  latter  phrase  is  used  therein.  It  is  true 
the  proceeding  is  a  civil  one,  In  the  sense  that 
It  is  not  criminal,  although  to  some  extent 
criminal  In  form.  Proceedings  in  forcible  en- 
try and  detainer  are  intended  to  provide  a 
speedy  and  more  or  less  summary  remedy, 
and  belong  in  a  class  apart  with  other  special 
and  summary  proceedings.  Adklns  v.  An- 
drews, 96  N.  W.  288,  1  Neb.  (Unof.)  810. 

"Forcible  entry  and  detainer"  is  a  pro- 
ceeding at  law,  and  the  right  to  possession  is 
the  sole  question  involved,  and  evidences  of 
title  are  only  material  in  so  far  as  they  tend 
to  show  right  of  possession,  and  no  equities 
of  parties  can  be  determined.  Yanseiloua  r. 
Huene,  108  Pac  1102,  26  OkL  243. 
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"Forcible  entry  and  detainer**  was  origi- 
nally a  criminal  proceeding.  The  earlier 
statutes  giving  a  dyil  remedy  were  directed 
against  those  who  made  unlawful  and  forci- 
ble entry  into  lands  and  tenements  and  de- 
tained them.  Under  Code  Civ.  Proc.,  §§  1019- 
1032,  the  remedy  extends  to  tenants  holding 
oyer  their  terms,  to  defendants  in  judgments 
upon  which  judicial  sales  are  had,  and  to  all 
cases  where  the  defendant  is  a  settler  or  oc- 
cupier of  lands  or  tenements  without  color 
of  title  to  which  the  complainant  has  the 
right  of  possession.  In  cases  where  the  gra- 
vamen of  the  action  is  force  In  entry  or  deten- 
tion, the  occupying  claimants*  act  does  not 
apply;  but,  where  a  claimant  would  other- 
wise be  entitled  to  relief  under  that  act,  the 
fact  that  he  was  ejected  In  proceedings  under 
the  forcible  entry  and  detainer  act  do  not 
deprive  him  of  the  right  Wells  v.  Cox,  120 
K.  W.  433,  434,  435,  84  Neb.  26. 

The  statutory  provisions  relating  to  pro- 
ceedings in  "forcible  entry  and  detainer'*  are 
to  be  construed  to  include  proceedings  in  un- 
lawful detainer.  Proceedings  in  unlawful 
detainer,  in  which  the  rules  of  evidence  re- 
lating to  forcible  entry  and  detainer  are  made 
applicable,  are  limited  to  those  cases  where 
the  relation  of  landlord  and  tenant  exists, 
and  in  which  such  defenses  only  can  be  rec- 
ognized as  are  available  to  the  tenant  against 
the  landlord.  To  sustain  an  action  for  un- 
lawful detainer,  proof  of  a  mere  quasi  ten- 
ancy is  not  sufficient,  but  there  must  be  either 
an  express  letting  or  proof  showing,  by  im- 
plication, defendant's  occupancy  of  the  land 
as  plaintiff's  tenant.  Bichmond  v.  Superior 
Court  of  Los  Angeles  County,  98  Pac.  57,  58, 
9  Cal.  App.  62. 

"An  action  of  'forcible  entry  and  detain- 
er* is  strictly  possessory  in  its  nature,  and, 
unless  otherwise  expressly  provided  by  the 
statute,  a  person  who  has  never  been  in  pos- 
Bession  of  land  cannot  maintain  the  action  to 
obtain  possession.  If  he  has  any  interest 
in  the  land,  he  must  seek  to  establish  it  in 
some  other  form  of  action.  Generally  speak- 
ing, plaintiff,  in  order  to  maintain  this  form 
of  action,  must  allege  and  prove  that  he  was 
in  peaceful  and  exclusive  possession  of  the 
premises  in  controversy,  and  that  he  has  been 
forcibly  ousted,  or  that  possession  was  peace- 
ably obtained  and  forcibly  withheld  by  de- 
fendant. Chezum  v.  Campbell,  85  Pac.  48, 
50,  42  Wash.  560,  7  Ann.  Cas.  921  (quoting 
and  adopting  definition  in  19  Cyc  1128). 

At  common  law  "forcible  entry**  and 
"forcible  detainer**  were  distinct  actions, 
criminal,  and  not  ctvll.  The  statute  provid- 
ing for  their  trial  as  dvil  actions  confined 
them  to  two  conditions  of  fact ;  the  one  when 
a  tenant  wrongfully  held  over  after  the  ex- 
ph'atlon  of  his  term  and  refused  to  surrender 
after  demand,  and  the  other  where  a  stran- 
ger by  force  and  violence  wrongfully  and  un- 
lawfully gained  possession.    The  question  of 


title  is  not  involved  in  the  action,  and  it  Is 
immaterial,  except  So  far  as  tending  to  show 
plaintiff's  right  of  possession.  The  complaint 
in  the  action  must  show  that  either  the  re- 
lation of  landlord  and  tenant  exists  between 
plaintiff  and  defendant,  or  that  defendant  by 
force  and  arms  ousted  plaintiff  from  posses- 
sion. Folsoiii  V.  Hunter,  98  S.  W.  156,  158, 
6  Ind.  T.  453. 

"Forcible  entry  and  unlawful  detainer'* 
is  an  action  to  protect  the  actual  possession, 
not  involving  the  question  of  title  to  the  land 
in  question.  Watson  v.  Scarbrough,  40 
South.  672,  673,  147  Ala.  689. 

FORCIBLE  MAITNER 

Under  Code  Civ.  Proc.  §  1669,  which  pro- 
vides that  a  person  put  out  of  real  property 
**in  a  forcible  manner"  may  recover  treble 
damages  of  the  wrongdoer,  the  term  "in  a 
forcible  manner*'  means  force  of  an  unusual 
kind  which  tends  to  bring  about  a  breach  of 
the  peace,  such  as  an  Injury  with  a  strong 
hand,  or  a  multitude  of  people,  or  in  a  riotous 
manner,  or  with  personal  violence,  or  with 
threat  and  menace  to  life  and  limb,  or  under 
circumstances  which  would  naturally  inspire 
fear  and  lead  one  to  apprehend  danger  of 
personal  Injury  if  he  stood  up  in  defense  of 
his  possession,  and  hence  an  entry  upon 
premises  held  by  a  sublessee  under  a  warrant 
valid  only  against  the  lessee  is  free  from  the 
Imputation  of  willful  and  reckless  conduct, 
and,  where  made  after  the  officer's  statement 
that  he  had  come  to  put  them  out,  Is  not  an 
entry  in  a  forcible  manner.  Fults  v.  Munro, 
95  N.  B.  23,  25,  202  N.  Y.  34,  87  h.  R.  A  (N.  S.) 
600,  Ann.  Cas.  1912D,  870. 

FOBCIBLE  TBESPASS 

"Forcible  trespass"  is  the  invasion  of  an- 
other*s  actual  possession,  done  in  his  presence 
and  under  such  circumstances  as  endangers 
the  public  peace,  being  an  offense  against  pos- 
session and  not  against  title,  so  that  the  ques- 
tion of  whether  title  is  in  prosecutor  or  de- 
fendant is  Immaterial.  'Torclble  trespass*' 
is  the  entering  upon  land  in  another's  actual 
possession  with  such  force  or  violence  as  is 
calculated  to  intimidate  or  alarm  the  posses- 
sor or  tending  to  breach  the  peace;  the 
amount  of  force  necessary  being  such  as  to 
raise  a  reasonable  apprehension  in  the  mind 
of  the  possessor  that  he  must  give  way  to 
avoid  a  breach  of  the  peace.  State  v.  Daven- 
port, 72  S.  E.  7,  10,  156  N.  C.  596. 

The  gist  of  the  offense  of  "forcible  tres- 
pass** is  the  violence  and  Intimidation,  and 
no  assault  need  appear,  ^nch  violence, 
threats,  and  cursing  towards  a  woman  as  to 
cause  her  against  her  will  to  sign  a  cancella- 
tion of  a  mortgage  held  by  her  against  de- 
fendant is  terror  and  violence  constituting  a 
"forcible  trespass.**  Whenever  a  man,  either 
by  his  behavior,  or  speech,  gives  those  who 
are  in  possession  cause  to  feel  that  he  will 
do  them  some  bodily  harm  if  they  will  not 
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give  way  to  bim,  he  is  guilty  of  forcible  tres- 
pass. State  T.  Tuttle,  59  S.  B.  5^,  543»  145 
N.  O.  487  (quotlBg  and  adopting  Arcb.  Or. 
Prac.  p.  1183). 

FORCIBIiT 

The  word  "forcibly"  in  an  indictment  for 
rape  is  not  used  as  an  equivalent  or  synonym 
for  "against  her  will."  Only  suck  force  as  is 
incident  to  the  physical  character  of  the  act 
of  coition  will  meet  the  requirements  of  this 
term  where  the  woman  does  not*  consent 
Beard  v.  State,  97  S.  W.  667,  671,  79  Ark. 
293,  9  AmL  Gas.  409. 

FORCIBLY  RAVISHING 

By  the  term  "forcibly  ravish"  Is  meant 
the  carnal  knowledge  of  a  woman  by  a  man 
forcibly  and  against  her  will.  State  v.  Mil- 
ler, 90  S.  W.  767,  770,  191  Mo.  587. 

FORECLOSE 

To  **foreclose"  means  to  shut  out,  to  bar. 
Squire  v.  Robertson,  191  Fed.  733,  737. 

FORECLOBITRE 

Sfee    Exigible    by    Foi^eclosure ;     Strict 

Foreclosure. 
Commencement  of,  see  Commencement  of 

Action. 

As  aotioa 

As  action,  see  Action. 

Ezpizmtloii  of  tiiae  for  rodomptioA 

A  mortgage  "foreclosure"  is  not  com- 
plete so  as  to  operate  as  a  sale  until  the  time 
allowed'  by  statute  for  redemption  has  ex- 
pired, and  until  then  the  title  does  not  pass. 
North  Dakota  Horse  &  Cattle  Co.  v.  Serum- 
gard,  117  N.  W.  453,  460,  17  N.  D.  466,  29  L. 
R.  A.  (N.  S.)  508,  138  Am.  St  Rep.  717. 

As  Jndioial  prooeedlns 

See  Judicial  Proceeding. 

Law  day  synonirmoiia 

"Foreclosure"  and  "law  day"  are  synony- 
mous in  the  sense  that  it  is  the  time  when  the 
mortgagor  declares  a  default  and  submits  his 
case  to  a  court  of  competent  jurisdiction. 
The  word  "foreclosure,"  as  used  with  refer- 
ence to  the  rule  under  which  a  mortgage  is 
discharged  by  a  tender  before  foreclosure, 
must  be  taken  in  the  meaning  which  is  com- 
monly and  generally  accepted  by  the  laity,  as 
well  as  by  the  bar ;  that  is,  the  institution  of 
a  suit,  or  the  "law  day,"  as  contradistinguish- 
ed from  the  "law  day"  of  the  common  law. 
Murray  v.  O'Brien,  105  Pac.  840,  844,  56 
Wash.  361,  28  L.  R.  A.  (N.  S.)  99& 

As  proceedlnK  in  reai 

See  In  Rem. 

Sale 

A  'foreclosure"  of  a  mortgage  is  not 
completed  until  the  sale  is  confirmed.  Ger- 
hardt  y.  Ellis»  114  N.  W.  495,  496»  134  Wis. 
191. 


Sale  wKder  power  of  sale 

Where  a  n^ortgage  provided  for  "foreclo- 
sure" by  sale  under  power,  a  decree  provid- 
ing that,  in  case  complainants  failed  to  pay 
the  amount  found  due  within  a  specified 
time,  the  holder  of  the  mortgage  should  be  at 
liberty  to  foreclose,  authorized  a  foreclosure 
by  sale,  and  did  not  limit  the  holders'  right 
to  foreclosure  by  suit  in  equity.  Silverman 
V.  Shattnck,  80  Atl.  184, 186,  33  R.  I.  67. 

FORJSCLOSUBE  SAI.E 

As  judicial  sale,  see  Judicial  Sale. 

A  "foreclosure  sale"  under  power  in  a 
mortgage  which  conveys  the  title  of  the  mort- 
gagor is,  in  a  legal  sense,  the  complete  fore- 
closure proceedings  beginning  with  the  act 
of  sale  and  terminating  with  the  execution  of 
the  deed  after  expiration  of  the  period  for 
redemption  and  includes  all  the  proceedings 
for  the  foreclosure  of  the  right  of  redemption 
by  sale,  and  deed.  North  Dakota  Horse  & 
Cattle  Co.  V.  Serumgard,  117  N.  W.  453,  458, 
17  N.  D.  466,  29  L.  R.  A.  (N.  S.)  508,  138  Am. 
St  Rep.  717. 

FOREGOING 

Pen.  Code  1895,  {  1114,  provides  that  no 
subpoena  for  a  nonresident  witness  for  the 
state  shall  be  issued,  unless  signed  by  the 
clerk  of  the  court  and  the  solicitor  general  of 
the  dreuit.  Section  1118  declares  that  the 
"foregoing  provisions"  shall  apply  to  defend- 
ant's witnesses,  when  in  the  discretion  of  the 
presiding  Judge  the  end  of  justice  may  de- 
mand it.  Held,  that  the  words  "foregoing 
provisions,"  found*  in  section  1118,  apply 
only  to  the  three  sections  immediately  pre- 
ceding relating  to  fees  of  witnesses,  and  not 
to  section  1114,  and  that  a  subpoena  for  de- 
fendant's nonresident  witnesses  is  not  re- 
quired to  be  countersigned,  either  by  the  pre- 
siding Judge  or  the  solicitor  general,  and 
hence  a  denial  of  a  continuance  on  the  ground 
that  such  a  subpoena  was  not  so  countersign- 
ed was  unwarranted.  Ivey  v.  State,  62  S»  £7. 
565,  566,  4  6a.  App.  828. 

FOREIGN 

FORJSIGN  ATTACHMENT 

"Foreign  attachment"  originated  in  the 
Custom  of  London,  and  did  not  exist  at  com- 
mon law,  or  in  this  state  until  established  by 
statutes  in  derogation  of  the  common  law. 
Fowler  V.  Dickson  (Del.)  74  AtL  601,  603,  1 
Boyce,  113. 

FOREIGN  BANK 

Under  Sess.  Lews  1907,  p.  619,  a  225,  f 
7,  mentioning  the  term  "branch  bank"  three 
separate  times  in  the  following  manner,  "any 
corporation,  branch  bank  or  foreign  bank  who 
shall  receive  money  on  deposit  •  •  •  ev- 
ery such  corporation,  branch  bank  or  foreign 
bank  receiving  deposits  *  •  *  existing 
banks,  branch  banks  and  foreign  banka  re- 
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ceivtng  deposits,"  and  section  14  (page  623), 
referring  to  branch  banks  in  substantially 
the  same  manner,  tbe  term  ''branch  bank" 
refers  to  branches  of  domestic  banking  cor- 
porations only,  and  hot  to  branches  of  for- 
eign banking  corpora^ns,  and  the  term  "for- 
eign banks"  refers  to  branches  In  this  state 
of  foreign  banking  corporations.  State  ex 
reL  Flumerfelt  v.  Engle,  96  Pao.  1045,  1046, 
50  Wash.  207. 

FOBsiGN  bux  of  exobanoe 

A  draft  addressed  by  a  firm  doing  busi- 
ness in  New  York  to  a  firm  doing  business 
in  Austria,  requiring  the  drawee  to  pay  on 
demand  a  specified  sum  to  the  order  of  the 
drawers  and  charge  the  same  to  a  cargo  ship- 
ped to  the  foreign  firm  by  a  specified  steam- 
ship, is  a  "foreign  bill  of  exchange"  within 
tbe  definition  in  Negotiable  Instruments 
Law,  Laws  1897,  pp.  745,  746,  c.  612,  i  210, 
as  amended  by  Laws  1898,  p,  977,  c.  336,  {  25, 
and  section  213.  Amsinck  r,  Rogers,  82  N. 
E.  134, 139,  189  N.  Y.  252,  12  L.  R.  A.  (N.  S.) 
875,  121  Am.  St.  Rep.  858,  12  Ann.  Cas.  450. 

A  draft  drawn  on  a  company  without  the 
state  is  a  "foreign  bill  of  exchange"  under 
Negotiable  Instruments  Act  (Laws  1905,  p. 
258)  {  129  (Ann.  St.  1906,  i  46^—129),  provid- 
ing that  any  bill  except  one  which  is  or  on  its 
face  purports  to  be  both  drawn  and  payable 
within  the  state  is  a  foreign  bill.  Bank  of 
Laddonia  v.  Bright^oy  Commission  Co.,  120 
8.  W.  648,  663,  139  Mo.  App.  110. 

FOBEION  BtniiT 

A  yacht  is  "foreign  built"  within  the 
meaning  of  Tariff  Act  Aug.  6, 1909,  c.  6,  §  37, 
36  Stat  112,  imposing  a  tonnage  tax  on  the 
use  of  such  yachts  owned  by  citizens  of  the 
United  States,  if  it  was  originally  built  in 
a  foreign  eountry,  so  long  as  it  retains  its 
identity,  so  that  if  a  registered  vessel  of  the 
United  States,  it  could  not  be  renamed,  under 
Rev.  St  {  4179,  without  the  consent  of  the 
Commissioner  of  Navigation;  and  short  of 
such  complete  change  of  Identity  no  amount 
expended  thereon  in  this  country  for  alter- 
ations, betterments,  or  even  rebuilding,  will 
convert  it  into  a  home-built  vessel.  United 
States  V.  Blair,  190  Fed.  372,  374. 

FOREIGN  CAR 

As  applied  to  the  operation  of  a  par- 
ticular railroad,  what  is  known  as  a  "foreign 
car**  is  one  not  owned  by  such  road.  Gulf, 
C.  &  S.  F.  It  Co.  V.  Sliger  (Tex.)  100  S.  W. 
957,  958. 

FOBEION  OrriZEN  OB  SUBJECT 

Defendant,  a  citizen  of  Missouri,  having 
left  that  state  to  study  music  abroad,  with 
an  intention  of  thereafter  residing  abroad 
and  not  returning  to  the  United  States,  final- 
ly took  up  her  permanent  residence  in  Lon- 
don, from  whence  she  came  to  the  United 
States  while  under  a  singing  contract  with 
complainant  to  deliver  a  concert  in  Kansas 


City.  Held  that,  since  citizenship  of  the 
United  States  does  not  Involve  residence,  but 
is  the  antithesis  of  alienage,  defendant's  mere 
residence  abroad,  even  with  an  intention  nev- 
er to  return,  without  any  act  of  naturaliza- 
tion or  step  in  that  direction,  did  not  con- 
stitute an  act  of  expatriation,  so  as  to  ter- 
minate her  citizenship  of  the  United  States, 
and  render  her  a  foreign  citizen  or  subject, 
within  Judicial  Code  (Act  March  3,  1911,  c. 
231,  36  Stat.  1091,  §  24,  conferring  Jurisdlc- 
tion  on  federal  courts  of  suits  between  cit- 
izens of  a  state  and  foreign  states,  citizens, 
or  subjects.  Hammerstein  v.  Lyne,  200  Fed. 
165,  171. 

FOBEIGN  COMMEBCE 

Where  plaintiff  sought  to  establish  his 
banana  business  in  Central  America,  and  ex- 
pended considerable  money  in  his  plant,  it 
was  engaged  in  "foreign  commerce"  when  it 
began  to  move  men,  material,  and  supplies 
to  and  from  the  United  States  and  Central 
American  ports  in  furtherance  of  its  busi- 
ness, and  was  therefore  entitled  to  compel 
defendant  to  furnish  transportation  facilities 
on  the  same  terms  that  defendant  furnished 
such  facilities  to  others.  American  Banana 
Co.  V.  United  Fruit  Co.,  160  Fed.  184,  187. 

FOBEIGN  COBPOBATION 

As  corporation,,  see  Corporation. 
As  merchant,  see  Merchant 
As  resident,  see  Resident. 

A  corporation  existing  under  the  laws  of 
another  state  is  a  "foreign  corporation"  in 
Florida  within  the  statute  providing  condi- 
tions for  doing  business  i^  the  state.  Ulmer 
V.  First  Nat  Bank,  65  South.  405,  408, 61  Fla. 
460. 

Where  a  Massachusetts  railroad  corpo- 
ration and  a  Connecticut  railroad  corporation 
consolidated  into  a  single  cor];K>ratlon  which 
was  the  creature  of  both  states,  and  the  sin- 
gle corporation  operated  a  railroad  extending 
into  both  states,  and  had  the  same  capital 
stock  to  cover  the  property  in  both  states  and 
elected  its  officers  and  managed  its  business 
as  a  single  corporation,  the  single  corpora- 
tion was  a  domestic  corporation  in  each  state 
and  was  not  a  ''foreign  corporation"  in  either. 
Attorney  General  v.  New  York,  N.  H.  &  H.  R. 
Co.,  84  N.  E.  737,  738, 198  Mass.  413. 

Ineorporattosui  I17  United  States 

"Foreign,"  as  used  in  Rev.  St.  1895,  art 
1194,  cL  25,  authorizing  foreign  corpora- 
tions to  be  sued  in  any  county  where  they 
may  have  an  agency,  representative,  or  prin- 
cipal place  of  business,  does  not  embrace 
every  corporation  not  created  directly  by  do- 
mestic state  authority  and  does  not  include  a 
railroad  corporation  incorporated  by  act  of 
Congress.  Texas  &  P.  Ry.  Co.  v,  Weatherby, 
92  S.  W.  58,  60,  41  Tex.  Civ.  App.  409. 

FOBEIGN  COITNTBT 

The  treaty  with  Spain  by  which  Porto 
Rico  was  ceded  to  the   United  States,  al- 
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though  signed  December  10,  18d8,  and  last 
ratified  on  March  18,  1899,  did  not  become 
effectlYe  for  the  purpose  of  the  tariff  laws 
until  the  exchange  of  ratifications  April  11, 
1899,  and,  until  that  date  Porto  Rico  was  a 
"foreign  country,"  and  it  was  legal  for  the 
collector  at  the  port  of  New  York  to  impose 
duties  on  all  merchandise  brought  into  that 
port  before  midnight  April  11,  1899,  and  on 
all  importations  of  mer(^andise  arriving 
from  Porto  Rico*  Armstrong  y.  Bldwell,  124 
Fed.  690,  693. 

The  definition  given  by  Chief  Justice 
Marshall  that  a  "foreign  country"  was  one 
exclusively  within  the  sovereignty  of  a  foreign 
nation  and  without  the  sovereignty  of  the 
United  States  has  been  reaffirmed;  and  the 
same  doctrine,  in  a  general  way,  has  been  an- 
nounced In  a  large  number  of  cases.  The 
phrase  "foreign  country,"  as  used  in  these  de- 
cisions, and  the  phrase  "other  countries,"  as 
used  in  article  8  of  the  Cuban  Treaty,  pre- 
scribing on  importations  from  Cuba  treat- 
ment preferential  in  respect  to  like  imports 
from  "other  countries,"  is  not  different 
"Other  countries"  means  countries  other 
than  the  United  States.  To  be  a  country 
other  than  the  United  States,  that  country 
must  be  a  country  foreign  to  the  United 
Stat.es;  that  is,  a  country  "exclusively 
without  the  sovereignty  of  the  United 
States."  The  Philippine  Archipelago  Is  no 
more  another  country  than  Alaska,  Ha- 
waii, or  Porto  Rico.  None  of  them  are  states 
of  the  American  Union ;  but  the  government 
under  which  the  people  of  each  live  is  pre- 
scribed by  the  American  Congress,  and  all 
are  within  the  sovereignty  of  the  United 
States.  Faber  v.  United  States,  157  Fed. 
140,  141. 

The  Isle  of  Pines  must  be  regarded  as 
at  least  de  facto  under  the  Jurisdiction  of  the 
Republic  of  Cuba,  and  hence,  as  a  ^foreign 
country"  within  the  meaning  of  Dingley  Ta- 
riff Act  July  24,  1897,  c.  11,  30  Stat.  151, 
since  the  United  States  has  never  taken  pos- 
session of  such  island  as  included  in  the  ter- 
ritory ceded  by  Spain  to  the  United  States 
in  the  treaty  of  peace,  but,  instead,  through 
its  legislative  and  executive  departments,  has 
recognized  the  Cuban  government  as  right- 
fully exercising  sovereignty  over  the  Isle  of 
Pines  as  a  de  facto  government  until  the  de 
Jure  status  shall  be  determined.  Pearcy  v. 
Stranahan,  27  Sup.  Ct  545-549,  205  U.  S. 
257,  51  L.  Ed.  793. 

FOREIGN  OOUBT 

The  federal  courts  are  not  "foreign 
courts,"  and  as  such  hostile  to  the  Interest  of 
the  people  of  the  states.  They  belong  to  the 
people  of  the  states  as  well  as  the  state 
courts,  and  were  created  for  the  express 
purpose  of  affording  citizens  of  the  various 
states  facilities  by  which  they  might  have 
their  controversies  speedily  and  satisfactori- 


ly  determined.    Parker  v.   Yanderbilt,   136 
Fed.  246,  251. 

FOREIGN  GUARDIAN 

As  guardian,  see  Guardian. 

FOREIGN  INSURANCE  OOMPANT 

The  words  "foreign  insurance  company," 
as  used  in  Rev.  St.  Ma  c.  49,  |  92,  which  de- 
clares that  any  person  having  a  claim  against 
any  foreign  insurance  company  may  bring 
an  appropriate  suit  thereon  In  the  conrts  of 
the  state,  and  that  process  may  be  served  on 
the  insurance  commissioner,  or  on  any  duly 
appointed  agent  of  the  company  within  the 
state,  apply  only  to  foreign  insurance  compa- 
nies which  have  complied  with  sections  79, 
80,  84,  and  have  obtained  a  license  to  do 
business  in  the  state.  Greenleaf  v.  National 
Ass'n  of  Ry.  Postal  Clerks,  130  Fed.  200,  211. 

FOREIGN  OFFIOIAI.  DOCUBSENT 

A  certified  foreign  death  record,  kept  in 
accordance  with  the  laws  of  the  country  in 
which  the  decedent  died,  is  a  "foreign  official 
document"  within  B.  &  0.  Comp.  {  755,  subd. 
S,  providing  that  documents  other  tban  those 
previously  referred  to  of  a  'foreign  country 
may  be  proved  by  the  original,  or  by  a  copy 
certified  by  the  legal  keeper  thereof;  together 
with  a  certificate  ilknder  the  great  seal  of  the 
country  or  sovereign  thereof  that  the  docu- 
ment is  a  valid  and  subsisting  document  of 
such  country,  and  that  the  copy  is  duly  cer- 
tified by  the  officer  having  legal  custody  of 
the  original;  it  being  sufficient  that  the  copy 
is  certified  to  be  a  true  copy  of  the  entry  of 
the  death  of  the  person  named  in  the  records 
of  the  officer.  State  t.  McDonald,  104  Pac 
967,  976,  55  Or.  419. 

FOREIGN  PORT  OR  BULGE 

See  Passenger  from  a  Foreign  Port 

A  foreign-built  vessel,  owned  entirely  by 
a  citizen  of  the  United  States,  and  entering 
a  port  of  the  United  States  from  Manila,  P. 
I.,  does  not  enter  from  a  "foreign  port  or 
place,"  and  is  therefore  not  subject  to  ton- 
nage duty  under  Rev.  St  f  4219,  as  amended 
by  Act  June  26,  1884,  c.  121,  23  Stat  57,  and 
Act  June  19,  1886,  c.  421,  24  Stat  81,  nor  is 
she  subject  to  such  duty  under  Act  March  8, 
1902,  c.  140,  32  Stat  54,  extending  audi  duties 
to  "foreign"  vessels  entering  from  the  Philip- 
pine Archipelago,  since,  while  not,  "a  vessel 
of  the  United  States,"  because  not  entitled 
to  registry,  she  is  an  American,  and  not  a 
foreign,  vessel,  by  virtue  of  the  citizenship  of 
her  owner.  The  AlU,  136  Fed.  513,  516,  69 
C.  C.  A.  289. 

FOREIGN  STATE 

As  state,  see  State. 

FOREIGN  VESSEIi 

An  open  clinker-built  gasoline  launch 
about  ISY2  feet  long,  arriving  at  Seattle  from 
a  port  in  British  Columbia,  and  not  shown 
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to  be  a  foreign  vessel  or  to  contain  merchan- 
dise, Is  not  a  "foreign  vessel"  within  Rev.  St 
§  2774,  requiring  vessels  from  foreign  ports 
generally  to  report  to  the  customs  officer  of 
the  port,  or  section  3109,  which  requires  for- 
eign^ vessels  "laden  or  in  ballast"  to  report; 
but  Is  within  Rev.  St.  §  3097,  relating  to  com- 
merce with  contiguous  countries  which  re- 
quire only  vessels  containing  dutiable  mer- 
chandise, arriving  at  ports  on  the  northern 
and  northwestern  frontier  adjacent  to  for- 
eign territory,  to  rel)ort  United  States  v. 
One  Gasoline  Launch,  188  Fed.  42,  48,  66  O. 
C.  A.  148. 

FOREIGN  WnX 

*'A  'foreign  will*  is  a  will  executed  in  an- 
other state  by  a  testator  residing  there,  ad- 
mitted to  probate  in  such  state  after  th^ 
death  of  the  testator,  and  subsequently  offer- 
ed for  ancillary  probate  in  this  state."  State 
ex  reL  Ruef  v.  District  Court  of  Twelfth  Ju- 
dicial Dist.,  85  Pac.  866,  867,  34  Mont.  96,  6 
L.  R.  A.  (N.  S.)  617,  115  Am.  St  Rep.  510,  9 
Ann.  Cas.  418. 

Under  CJode  Civ.  Proc.  f  1294,  requiring 
wills  to  be  proved  in  the  county  of  which  the 
decedent  was  a  resident  at  the  time  of  his 
death,  regardless  of  where  he  died,  the  words 
*'all  wills,"  used  in  section  1322,  declaring 
that  all  wills  duly  proved  in  any  other  state 
or  county  may  be  allowed  and  recorded  in 
any  county  where  testator  shall  have  left  any 
estate,  should  be  construed  to  mean  "all  for- 
eign wills,"  and  to  include  all  wills,  other 
than  domestic  wills,  "duly  approved  and  al- 
lowed in  any  of  the  United  States  or  in  any 
foreign  country  or  state."  In  re  Clark's  Es- 
tate, 82  Pac.  760,  761,  148  Cal.  108,  1  L.  R.  A. 
(N.  S.)  996,  113  Am.  St  Rep.  197,  7  Ann. 
Cas.  306. 

FOREMAN 

See,  also.  Vice  Principal. 

Acts  1905,  p.  538,  inrovldes  that  the  wa- 
ges of  a  railroad  employ^  shall  continue  aft- 
er his  discharge,  where  such  employ^  requests 
his  foreman  or  timekeeper  to  send  his  wages 
to  any  designated  station  and  request  is  not 
complied  with  within  seven  days  from  the 
time  it  is  made.  Plaintiff,  a  station  agent, 
OQ  discharge,  made  demand  for  his  wages 
to  his  successor.  He  did  not  designate  the 
station  at  which  the  wages  were  to  be  sent. 
Held,  that  the  division  agent  who  appointed 
him  was  plaintiff's  "foreman"  or  the  "keeper 
of  his  time"  within  the  statute,  and  since  his 
request  did  not  comply  with  the  statute,  he 
was  not  entitled  to  wages  after  discharge. 
St  Louis,  I.  M.  &  S.  Ry.  Co.  v.  McClerkin, 
114  S.  W.  240,  241,  88  Ark.  277. 

While  the  words  "superintendent,"  "fore- 
man," "overseer,"  and  the  like  do  not  neces- 
sarily import  that  the  employ^  bearing  such 
title  was  the  vice  principal  of  the  master, 
this  fact,  in  connection  with  the  character 
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of  the  work  and  the  character  of  the  order 
given  in  reference  to  the  operation  of  danger- 
ous machinery,  may  be  sufficient  to  raise  a 
question  for  the  Jury  as  to  whether  such 
servant  was,  on  the  occasion  in  question,  the 
vice  principal  of  the  master,  or  only  a  fellow 
servant  of  the  plaintiff.  Moore  v.  Dublin 
Cotton  Mils,  56  S.  E.  839,  840,  845,  127  Ga. 
609,  10  L.  R.  A.  (N.  S.)  772. 

The  term  "foreman"  does  not  imply,  ex 
vl  termini,  that  it  was  the  duty  of  the  person 
so  designated,  or  within  his  power  simply  as 
foreman  of  a  gang  of  laborers,  to  employ  la- 
borers over  whom  he  acted  as  foreman. 
Langston  v.  Postal  Telegraph  Cable  Co.,  65 
S.  E.  1094,  1095,  6  Ga.  App.  833  (citing  Words 
and  Phrases,  vol.  8,  p.  2892). 

As  laborer 

See  Farm  Laborer;  Laborer, 

As  ibanagins  agent 

See  Managing  Agent 

As  officer 

See  Officer  (Of  Corporation). 

As  printer 

See  Printer. 

As  pnblislier 

See  Publisher. 

As  servant 

See  Servant 

As  superintendent 

See  Superintendent 


See  Workman. 

FORESEEN 

A  wrongdoer  is  liable  for  such  injuries 
as  might  reasonably  have  been  anticipated 
to  result  from  his  wrongful  act,  it  being  in- 
accurate to  say  that  he  is  only  liable  for  such 
damages  as  he  could  have  foreseen,  the  pri- 
mary meaning  of  "foreseen"  being  to  see  or 
know  beforehand,  though  it  may  also  he 
sometimes  used  in  the  sense  of  "antidpate" 
or  "expect."  St  Louis  Southwestern  Ry.  Co. 
of  Texas  v.  Alexander  (Tex.)  141  S.  W.  185, 
136. 

In  an  action  for  injury  to  an  employ^ 
while  working  at  a  machine,  where  the  Jury 
have  found  that  the  machine  was  not  rea- 
sonably safe,  and  that  the  injury  was  the 
natural  and  probable  result  of  its  unsafe 
condition,  the  finding  In  the  affirmative,  in 
answer  to  the  question,  also  evidently  framed 
to  .cover  the  question  of  proximate  cause, 
whether  "such  injury"  ought  to  have  been 
"foreseen"  by  a  person  of  ordinary  care  and 
prudence,  will  be  construed  as  meaning  that 
"such  an  injury,''  or  an  injury  of  like  nature, 
ought  to  have  been  "apprehended"  or  consid- 
ered probable.  CooUdge  v.  Hallauer,  105  N. 
W.  568-570,  126  Wis.  244. 
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FORESIGHT 

By  foresight  is  meant  not  foreknowledge 
absolute,  nor  that  exactly  such  an  accident 
as  has  happened  was  expected  or  apprehend- 
ed, but  rather  that  the  characteristics  of  the 
accident  are  such,  that  it  can  be  classified 
among  events  that,  without  due  care,  are 
likely  to  occur,  and  that  due  care  would  pre- 
vent Rivers  v.  Pennsylvania  R.  Co.,  83  Atl. 
883,  884,  83  N.  J.  Law,  513. 

The  use  of  the  word  "foresight"  in  in- 
structions as  to  a  carrier's  duty  to  safeguard 
passengers  has  been  condemned  as  conveying 
the  meaning  that  the  carrier  is  bound  to  act 
as  if  it  possessed  foreknowledge  that  an  ac- 
cident would  happen  unless  certain  precau- 
tions were  taken.  Fillingham  v.  St.  Louis 
Transit  Co.,  77  S.  W.  314,  318,  102  Mo.  App. 
573. 

FOREST 

The  word  "forest,"  as  used  In  Forest, 
Fish,  and  Game  Law,  |  228,  providing  that  a 
railroad  shall  twice  a  year  cut  and  remove 
all  inflammable  material  from  its  right  of 
way  passing  through  forest  lands  or  lands 
subject  to  fires,  has  a  large  and  significant, 
not  an  insignificant,  meaning,  and  does  not 
embrace  land  only  partly  woodland,  lliggins 
V.  Long  Island  R.  Co.,  114  N.  Y.  Supp.  202, 
264,  129  App.  Div.  415. 

Forest,  Fish,  and  Game  Law,  §  228,  pro- 
viding that  every  railroad  company  shall 
*'on  such  part  of  its  road  as  passes  through 
forest  lands  or  lands  subject  to  fires  from 
any  cause"  remove  from  its  right  of  way  in- 
flammable materials,  etc.,  when  considered 
in  connection  with  the  other  provisions  of 
the  act  providing  for  the  appointment  of  a 
forest,  fish  and  game  commissioner,  who 
shall  have  the  supervision  of  the  forest  pre- 
serve, and  make  rules  for  the  care  thereof 
and  for  the  prevention  of  forest  fires,  etc,  is 
applicable  to  forest  lands  whether  within  the 
forest  preserve  or  not;  a  forest,  being  a 
tract  of  land  covered  with  trees,  a  wood  usu- 
ally of  considerable  extent,  a  tract  of  wood- 
land with  or  without  inclosed  intervals  of 
open  and  uncultivated  ground.  People  v. 
Long  Island  R.  Co.,  110  N.  Y.  Supp.  512,  513, 
126  App.  Div.  477. 

FOBE8T  UUTD 

See  Wild  and  Forest  Lands. 

FOREST  MATERIAL 

Laws  1911,  p.  629,  fi  8,  provides  that  no 
one  shall  burn  any  forest  material  within 
any  county  in  the  state  in  which  there  is  a 
fire  warden  or  ranger  between  June  and  Sep- 
tember, inclusive,  of  each  year,  without  first 
obtaining  permission  in  writing  from  the  for- 
ester, warden,  or  ranger,  etc.,  and  section  1 
defines  **forest  material"  to  mean  "forest 
slashing,  chopping,  woodland  or  brush  land." 
Held  that,  where  logs  and  stumps  were  locat- 
ed in  defendant's  dooryard,  such  yard  was 


r  located  in  a  forest  slashing,  or  woodland,  and 
became  forest  material,  which  defendant  had 
no  right  to  burn  without  a  permit  from  the 

I  forester,  warden,  or  ranger,  as  provided  by 
section  8.  State  v.  Hendricks,  123  Pac.  1077, 
1078,  68  Wash.  670. 

FORESTALLING 

"Forestalling"  consists  of  buying  vict- 
uals on  their  way  to  market  before  they  reach 
it,  with  intent  to  sell  again  at  a  higher  price. 
Dutton  v.  City  of  Knoxville,  113  S.  W.  381, 
383,  121  Tenn.  25,  130  Am.  St  Rep.  748,  16 
Ann.  Cas.  1028. 

A  declaration,  whldi  alleged  a  combina- 
tion to  exact  and  maintain  a  maximum  sched- 
ule of  prices  for  drugs  and  druggists'  sap- 
plies  existed  between  defendants  and  others 
In  restraint  of  trade,  stated  the  offense  of 
"forestalling  the  market,"  which  is  defined 
to  be  every  practice  or  device  by  act,  con- 
spiracy, words,  or  news  to  enhance  the  price 
of  victuals  and  other  merchandise.  Kiln- 
gels*  Pharmacy  v.  Sharp  &  Dohme,  64  Atl. 
1029,  1030,  104  Md.  218,  7  tU  R.  A.  (N.  S.) 
976,  118  Am.  St  Rep.  399,  9  Ann.  Cas.  1184. 

FOREVER 

See  Children  Forever;  Heirs  Forever; 
Release,  Remise,  and  Forever  Dis- 
charge. 

The  use  of  the  word  "forever"  in  the  ha- 
bendum of  a  deed  to  the  grantees,  "their  life- 
time, to  them  and  their  own  use,  benefit  and 
behoof  forever,"  did  not  prevent  the  grant 
being  of  an  estate  for  life.  Johnson  v.  Bar- 
den,  S3  AU.  721,  723,  86  Vt  19. 

The  word  "forever,"  as  used  in  a  will 
which,  after  making  some  specific  bequests 
to  relatives,  bequeathed  "all  the  residue  of 
my  estate,  both  real  and  personal,  or  of  any 
other  description,  to  my  wife,  forever,  but 
charge  this  residue  which  I  give  my  wife 
with  the  following  bequests,"  adds  but  little 
if  anything  to  the  strength  of  the  bequest 
If  the  words  following  the  word  "forever" 
had  been  omitted  and  the  testator  had  used 
no  words  showing  his  intention  to  limit  the 
estate  given  his  wife,  she  would  have  taken 
a  fee  therein,  even  though  the  word  "for- 
ever" had  been  omitted.  McClelland's  Ex*r 
V.  McClelland,  116  S.  W.  730,  732,  132  Ky. 
284. 

A  deed  of  land,  habendum  "with  all  the 
privileges  and  appurtenances  to  the  same 
belonging  excepting  all  the  wood  and  trees 
on  a  certain  island  I  reserve  to  the  grantee 
his  heirs  and  assigns  forever,"  and  conclud- 
ing, "It  Is  to  be  understood  that  the  wood 
above  mentioned  is  reserved  to  the  grantor 
and  his  heirs  forever,"  reserves  to  the  gran- 
tor an  estate  of  inheritance  in  the  wood  and 
trees  only  then  growing,  with  a  right  in  the 
soil  for  their  growth  and  nourishment  and 
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the  privilege  of  entering  to  take  them  away. 
Putnam  v.  Tuttle  (Mass.)   10  Gray,  48,  49. 

Under  Kirby's  Dig.  §  735,  providing  that 
a  conveyance  which  by  common  law  would 
create  an  estate  tail  in  fee  shall  instead  pass 
to  the  grantee  an  estate  for  his  life  only  and 
the  remainder  in  fee  to  the  person  to  whom 
the  estate  tall  would  first  pass  according  to 
the  common  law,  the  word  "forever"  used  in 
a  conveyance  to  the  daughter  of  the  creditor, 
*'and  unto  her  bodily  heirs  and  assigns  for- 
ever/' relates  to  the  grantee  and  not  to  the 
estate  granted,  and  Is  presumed  to  have  been 
used  in  its  legal  sense,  and  hence  the  words 
"and  asiiigns  forever,"  used  In  the  deed  did 
not  operate  to  enlarge  the  life  estate  into  a 
fee-simple.  Watson  v.  WolfP-Goldman  Real- 
ty Co.,  128  S.  W.  581,  582,  95  Ark.  18,  Ann. 
Cas.  1912A,  540. 

The  words  "forever  barred  and  fore- 
closed," as  used  in  a  mortgage  foreclosure 
decree,  mean  shut  out  and  excluded  from  all 
right,  claim,  title,  or  Interest  In  the  mort- 
gaged premises.  Hope  v.  Seaman,  119  N. 
Y.  Supp.  713,  7ia 

FOREVER  IN  FEE  SIMPLE 

A  deed  from  husband  to  wife  conveyed 
the  land  described  to  the  wife  for  the  use 
of  herself  and  the  children  she  then  had 
and  those  she  might  thereafter  have  by  the 
grantor,  and  recited  that  the  deed  was  meant 
to  convey  to  the  wife  and  her  children  by  the 
grantor,  to  have  and  to  hold  the  land  unto 
the  wife  and  her  children,  '*to  her  during 
her  life  and  to  her  children  by  her  present 
husband  forever  in  fee  simple."  Held,  that 
the  words  "forever  in  fee  simple"  referred 
to  the  estate  of  the  children,  and  was  not 
equivalent  to  the  words  "to  them  and  their 
heirs,"  and  that  the  deed  did  not  convey  the 
fee.  M:cMillan  v.  Hughes,  70  S.  B.  804,  805, 
88  S,  C.  296. 

FORFEIT— FORFEITURE 

See  Liable  to  Forfeiture;  Nonforfeit- 
able; Suit  for  Penalty  or  Forfeiture; 
Tax  Forfeitures. 

Forfeiture  or  otherwise,  see  Otherwise. 

A  "forfeiture"  is  where  a  person  loses 
some  right,  property,  privilege,  or  benefit  in 
consequence  of  having  done,  or  omitted  to 
do,  a  certain  act.  Meyers  v.  State,  105  S.  W. 
48,  50,  47  Tex.  Civ.  App.  336. 

"Forfeiture"  usually  signifies  loss  of 
property  by  way  of  compensation  for  injury 
to  the  person  to  whom  the  property  is  for- 
feited, as  well  as  pimishment  Whitney  v. 
Dewey,  158  Fed.  385,  390,  86  C.  C.   A.  21. 

A  "forfeiture"  is  a  penalty  for  doing 
or  omitting  to  do  a  certain  required  act. 
Jagoe  V.  ^tna  Life  Ins.  Co.,  96  S.  W.  598, 
589,  123  Ky.  510. 

A  "forfeiture"  is  a  penalty  imposed  for 
misconduct  or  breach  of  duty,  and  in  crimi- 


nal practice  arises  most  frequently  in  pro- 
ceedings upon  bail  bonds  and  recognizances, 
the  terms  of  which  have  been  violated.  Com- 
monwealth V.  French,  114  S.  W.  255,  256,  130 
Ky.  744,  17  Ann.  Cas.  601. 

"The  word  'forfeit'  has  a  well-establish- 
ed meaning  in  the  law.  'To  forfeit'  is  *to 
divest  or  to  suffer  divesture  of  property 
without  compensation  In  consequence  of  a  de- 
fault or  offense;  also  to  pay  money  as  a 
mulct,  or  for  a  default  or  wrong.*  And.  Law 
Diet.  'Forfeiture  has  been  defined  as  an  in- 
voluntary transfer  of  a  sum  of  money  or 
property  imposed  by  way  of  punishment  for 
the  commission  of  an  offense  against  the 
law.*  Anglea  v.  Com.  (Va.)  10  Grat.  696. 
The  term  Is  also  used  synonymously  with 
'penalty.'  13  Am.  &  Eng.  Bnc.  Law  (2d  Ed.) 
1074.  The  primary  use  of  the  word  forfeit' 
is  to  lose,  and  this  is  also  Its  legal  meaning. 
To  forfeit  a  sum  of  money  means  to  lose  the 
right  to  it  in  favor  of  another  party.  Eakin 
V.  Scott,  7  S.  W.  777,  70  Tex.  445.  13  Am. 
&  Eng.  Enc.  Law  (2d  Ed.)  54,  treats  for- 
feitures, fines,  and  penalties  under  a  common 
head,  saying  it  is  deemed  proper  to  so 
treat  them  as,  they  are  all  Included  under 
the  general  head  'penalty.' "  Casey  v.  BL 
LouU  Transit  Co.,  91  S.  W.  419,  423,  116  Mo. 
App.  235. 

As  defined  by  the  Standard  Dictionary, 
the  term  "forfeit"  in  law  means  "to  lose  and 
surrender  to  an  individual  or  the  state 
(something  that  belongs  to  one)  for  miscon- 
duct, or  breach  of  duty;  lose  title  to  as  a 
penalty."  Where  a  testator  devised  all  his 
real  estate  to  his  sons  equally,  and  provided 
tha"t  none  of  the  property  should  be  sold  un- 
til 10  years  after  his  death,  and  that  if  any 
of  his  sons  contracted  habits  of  vice  before 
the  division  he  thereby  forfeited  his  share, 
and  if  any  of  the  sons  died  before  division 
his  share  should  go  to  the  remaining  heirs 
unless  he  left  children,  the  devise  vested  in 
the  sons  the  fee  subject  to  divestiture  or 
termination  on  any  son's  contracting  habits 
of  vice  before  division,  which  is  a  condi- 
tion subsequent,  defined  by  Civ.  Code,  § 
1349.  Newlove  v.  Mercantile  Trust  Co.  of 
San  Francisco,  105  Pac  971,  973,  156  Cal. 
657. 

The  word  "forfeit"  means  to  lose,  and 
this  is  its  legal  meaning  in  Rev.  Code  1809, 
§  4797,  requiring  the  holder  of  a  mechanic's 
lien  to  commence  suit  to  foreclose  within  a 
certain  time,  and  providing  that  the  lien 
shall  be  forfeited  in  case  of  failure  to  do 
so.  Sheets  v.  Prosser,  112  N,  W.  72,  73,  16 
N.  D.  180. 

The   words   "escheat"   and   "forfeiture" 
have  a  distinct  and  definite  legal  meaning, 
and  can  never  be  construed  to  mean  "sale' 
and    "purchase."     Woodrough    v.    Douglas 
Ck)unty,  98  N.  W.  1092,  1094,  71  Neb.  354. 

The  phrase  "forfeiture  of  the  entire  in- 
terest," In  Rev.  St  U.  S.  f  5198,  providing 
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tliat  the  taklug  or  charging  a  rate  of  In- 
terest greater  than  is  allowed  by  law,  when 
knowingly  done,  shall  be  deemed  "a  forfei- 
ture of  the  entire  interest/'  etc,  means  that 
interest  shall  not  be  allowed.  Wagoner  Nat. 
Bank  v.  Welch,  104  S.  W.  610,  613,  7  Ind. 
T.  259. 

Alien  Chinese  persons  not  of  the  exempt 
classes  having  no  right  to  be  or  to  remain  in 
the  United  States,  a  deportation  proceeding 
is  a  civil  proceeding,  not  involving  punish- 
ment for  a  crime,  the  imposition  of  a  fine, 
or  the  enforcement  of  a  "penalty**  or  "for- 
feiture"; and  hence  the  defendant  may  not 
refuse  to  become  a  witness  against  himself. 
United  States  v.  Tom  Wah,  160  Fed.  207,  211. 

The  $2  on  each  $100  of  premiums  paid 
by  foreign  insurance  companies  doing  busi- 
ness in  the  state,  which  is  required  to  be 
paid  into  the  state  treasury,  is  no  part  of  the 
22  cents  on  each  $100  valuation  of  property 
or  corporate  franchises  directed  to  be  as- 
sessed for  taxation  for  the  school  fund  by 
Ky.  St  1903, 1  4370,  subd.  5,  nor  is  It  a  "fine" 
"forfeiture"  or  "license"  within  subdivision 
6,  providing  that  a  portion  of  such  revenues 
be  paid  into  the  school  fund.  Fuqua  ▼. 
Hager,  84  S.  W.  325, 119  Ky.  407. 

Abandonment  SimtiMgwduhed 

There  is  a  distinction  between  "abandon- 
ment" and  "forfeiture,"  as  applied  to  oil  and 
gas  leases;  abandonment  resting  on  the 
intention  of  the  lessee  to  relinquish  the 
premises,  which  is  a  question  of  fact  for  the 
jury,  w^hile  forfeiture  is  based  on  an  en- 
forced release.  Garrett  v.  South  Penn  Oil 
Co.,  66  S.  B.  741,  745,  66  W.  Va,  587. 

As  coits 

Costs  as,  see  Costs. 

Deprivation  of  offieo 

"At  common  law  a  willful  refusal  to  per- 
form the  duties  of  an  office  was  required  in 
order  to  work  a  forfeiture."  Pol.  Code,  § 
996,  subd.  7,  providing  that  an  office  becomes 
vacant  by  the  ceasing  of  the  incumbent  to 
discharge  its  duties  for  three  consecutiye 
months,  contemplates  a  voluntary  abandon- 
ment or  nonuser  of  the  office,  so  that  an  in- 
voluntary failure  to  perform  the  duties  of 
the  office,  caused  by  the  incumbent's  incar- 
ceration for  a  felony  during  the  statutory 
period,  did  not  operate  as  an  abandonment 
of  the  office.  Bergerow  v.  Parker,  87  Pac. 
248,  249,  250,  4  Cal.  App.  169  (citing  People 
V.  Hartw  ell,  67  CaL  11,  6  Pac.  873). 

Costs  iaolnded 

The  words  "fines  and  forfeitures,"  as 
contained  in  Const  art.  5,  |  17,  authorizing 
the  Grovemor  to  remit  such  fines  and  forfei- 
tures as  may  be  prescribed  by  law,  do  not 
include  costs  in  a  criminal  case.  Ryan  v. 
State,  95  N.  E.  561,  176  Ind.  281. 

As  equivalent  to  fine 

The  words  "fine"  and  "forfeiture," 
though  sometimes  used  In  a  technical  sense 


and  with  restricted  signification,  at  other 
times  overlap  and  run  together  in  meaning. 
State  V.  Rose,  97  Pac.  788,  789,  78  Kan.  600. 

A  fine  may  include  a  "forfeiture."  State 
y.  Addington,  57  S.  K  398,  399, 143  N.  a  683, 
11  Ann.  Cas.  314. 

The  word  "fine,"  as  used  in  St  1898,  f 
3294,  author lEing  a  dvll  action  for  a  forfei- 
ture, and  defining  a  forfeiture  to  Include  any 
penalty  in  money  or  goods  other  than  a 
"fine,"  does  not  include  those  f6rfeiture8, 
sometimes  called  fines,  imposed  by  municipal 
cori>oration8  for  violating  their  ordinances. 
State  V.  Hamley,  110  N.  W.  114.  115,  137 
Wis.  458. 

Am  penalty  or  liquidated  damasks 

Liquidated  damages  distinguished  from 
penalty  or  forfeiture,  see  Liquidated 
Damages. 

The  words  ••penalty"  and  "forfeiture" 
are  generally  used  synonymously,  and  a  stat- 
ute is  penal  when  it  Inflicts  a  forfeiture  by 
way  of  penalty  for  breach  of  its  provisions. 
Southern  Ry.  Co.  ▼.  Inman,  Akers  &  Innian, 
75  S.  E.  908,  910,  11  Ga.  App.  564  (citing 
Words  and  Phrases,  vol.  6,  pp.  5272,  5273). 

"Forfeiture"  and  "penalty"  are  some- 
times used  as  synonymous  and  interchange- 
able terms.  Pennington  &  Evans  v.  Douglas, 
A.  &  G.  R.  Co.,  60  S.  B.  485,  489,  3  Ga.  App. 
CC5;  Casey  v.  St  Louis  Transit  Co.,  91  S. 
W.  419,  423,  116  Mo.  App.  235. 

Provision  in  a  contract  that  one  party 
shall  "forfeit"  a  certain  amount  if  he  breach- 
es the  contract  does  not  necessarily  imply 
that  the  sum  specified  is  intended  to  be  a 
penalty.  Ross  v.  Loescher,  116  N.  W.  193, 
194,  152  Mich.  386,  125  Am.  St  Rep.  418 
(citing  Western  Gas  Const  Co.  v.  Dowagiac 
Gas  &  Fuel  Co.,  1()9  N.  W.  29,  146  Mich.  119, 
10  Ann.  Cas.  224). 

An  action  against  a  carrier  to  recover 
an  overcharge,  brought  under  a  statute 
which  fixes  maximum  freight  rates  and  pro- 
vides that  for  a  violation  of  the  act  the 
company  should  ••forfeit"  to  the  person  in- 
jured five  times  the  charges  illegally  taken. 
Is  one  to  recover  a  statutory  penalty,  the 
essential  idea  of  ''forfeiture"  being  a  loss 
of  property  inflicted  by  way  of  punishment. 
Herriman  ▼.  B.,  a  R.  &  N.  B.  Co.,  9  N.  W. 
378,  10  N.  W.  340,  67  Iowa,  187. 

With  reference  to  penal  actions  the  word 
"penalty"  means  the  "forfeiture"  Inflicted 
by  a  penal  statute.  State  ex  rel.  McNamee 
v.  Stobie,  92  S.  W.  191,  212,  ld4  Mo.  14. 

A  contract  for  the  improvement  of  a  city 
street  provided  for  completion  before  Octo- 
ber Ist,  and  for  a  failure  to  complete  the 
contractor  agreed  to  "pay  and  forfeit"  to  the 
dty  as  "liquidated  damages"  the  sum  of  $25 
per  day  after  October  1st  Held  that  though 
the  word  "forfeit"  ordinarily  means  "penal- 
ty," in  view  of  the  fact  that  it  was  neces- 
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sary  to  complete  such  improvement  In  the 
summer  monthSi  and  damages  might  reason- 
ably flow  from  a  failure  to  complete  within 
the  time  limited,  the  damages  will  be  con- 
'  sidered  liquidated  damages,  regardless  of 
whether  the  city  actually  suffered  damages 
by  the  delay.  Barber  Asphalt  Pav.  Co.  v. 
City  of  Wabash,  43  Ind.  App.  167,  86  N.  E. 
1034,  1036. 

Tiie  term  "forfeiture"  in  a  contract  does 
not  necessarily  exclude  a  purpose  to  make 
the  sum  named  a  penalty  merely  to  which 
the  parties  may  resort  for  the  recovery  of 
the  actual  damages  resulting  from  breach  of 
the  contract  McMillan  v.  First  Nat.  Bank 
of  Bowie,  119  S.  W.  709,  710,  56  Tex,  Civ. 
App.  45. 

As  pnniflluiient 

"Forfeiture"  of  a  corporate  franchise 
for  nonuser  is  taking  from  the  corporation 
its  property,  its  corporate  rights  which  are 
a  part  of  its  property.  Forfeiture  is  not 
only  the  taking  of  property,  but  its  further 
punishment  by  putting  to  death  the  corpora- 
tion itself.  State  ex  inf.  Hadley  v.  Delmar 
Jockey  Club,  98  S.  W.  539,  543,  200  Mo.  34. 

"A  'forfeiture'  is  to  be  regarded  as  a 
punishment  Inflicted  for  a  violation  of  some 
duty  enjoined,"  and  under  Gen.  St  1902,  § 
324,  imposing  a  penalty  on  an  administra- 
tor for  his  unexcused  failure  to  file  an  In- 
ventory for  12  months  prior  to  the  bringing 
of  the  action  to  recover  such  penalty,  no 
penalty  or  forfeiture  could  be  incurred  by 
any  delinquency  before  suit  was  in  fact  in- 
stituted to  recover  such  penalty.  Atwood 
V.  Buckingham,  62  Atl.  616,  618,  78  Conn. 
423  (quoting  and  adopting  definition  In  Mary- 
land ex  rei.  Washington  County  v.  Baltimore 
&  O.  R.  Co.,  3  How.  [44  U.  S.]  534,  552,  11 
L.  Ed.  714). 

The  "fines,"  "penalties,"  and  "forfei- 
tures" contemplated  by  Code  Cr.  Proc.  §  332, 
providing  that  all  fines  and  penalties  impos- 
ed and  all  forfeitures  incurred  in  any  county 
shall  be  paid  into  the  treasury  to  the  support 
of  common  schools  are  all  pecuniary ;  moneys 
which  are  paid  into  the  treasury  and  placed 
in  the  school  fund  and  altogether  they  make 
a  single  class;  moneys  recovered  by  some 
sort  of  punishment  and  not  as  damages  by 
way  of  compensation  or  reparation.  State  v. 
Rose,  97  Pac.  788,  789,  78  Kan.  600. 

ReeoreriiiK  on  forfeited  ball  liond 

A  claim  of  the  United  States  on  a  for- 
feited recognizance  for  ball  in  a  criminal 
.  case  Is  a  "penalty"  or  a  "forfeiture,"  within 
Bankr.  Act  July  1,  1898,  c.  541,  §  57j,  30 
Stat  560,  which  provides  that  debts  due  the 
United  States  as  a  penalty  or  forfeiture  shall 
not  be  allowed,  in  bankruptcy,  except  as  to 
the  pecuniary  loss  actually  sustained.  In  re 
Caponigri,  193  Fed.  291,  292. 


BeTooatioifc  of  lioease 

A  proceeding,  authorized  by  Acts  31st 
Leg.  c  17,  §§  9a,  9b,  9c,  9f,  9g,  for  the  revo- 
cation by  the  Comptroller  of  Public  Accounts 
of  liquor  licenses  for  violations  of  the  law 
by  liquor  dealers  is  not  a  suit  by  the  state 
for  a  "forfeiture"  or  "penalty,"  within  Const 
art.  5,  §  8,  conferring  on  the  district  court 
exclusive  jurisdiction  of  such  suits;  for, 
though  an  official  act  may  be  judicial  as  In- 
volving the  exercise  of  discretion  and  judg- 
ment, yet,  when  discretion  is  conferred  on 
an  executlye  officer  in  the  discharge  of  ad- 
ministrative or  executive  duties,  the  acts  of 
the  officer  are  not  judicial.  Baldacchi  v. 
Goodlet  (Tex.)  145  S.  W.  325,  328. 

The  striking  of  the  names  of  delinquent 
corporations  and  the  notation  by  the  Sec- 
retary of  State  that  they  were  dissolved  for 
failure  to  pay  license  fees  under  an  act  of 
1907  (Rem.  &  Bal.  Code,  §  3715)  and  an  act 
of  1909,  extra  session  (Rem.  &  Bal.  Code,  S 
3715a),  as  amended  by  Acts  1911,  c  41,  and 
section  3715d,  is  not  a  "forfeiture  of  a  fran- 
chiae  or  charter,"  within  Const  art  12,  ff  3, 
which  prohibits  the  Legislature  from  remit- 
ting the  forfeiture  of  any  corporate  fran- 
chise or  charter.  State  ex  rel.  Preston  Mill 
Co.  V.  Howell,  121  Pac.  861,  863,  67  Wash. 
377.       . 

As  self-ezeeutory 

Where  the  statutes  use  the  word  "for- 
feit" or  ''forfeiture,"  they  have  usually  been 
constructed  to  mean  cause  of  forfeiture;  and 
some  proceeding  or  action  must  be  had  to 
effect  It.  Woodcock  v.  Bolster,  35  Vt  632, 
63a 

Under  a  statute  making  it  an  offense 
to  carry  concealed  weapons,  and  providing 
that  all  concealed  weapons  taken  from  per- 
sons violating  the  statute  shall  be  "forfeit- 
ed" to  the  county,  a  concealed  weapon  taken 
from  a  person  is  forfeited  by  the  taking,  and 
without  conviction  of  the  offense  of  carrying 
a  concealed  weapon.  McConathy  v.  Deck,  83 
Pac.  135,  136,  34  (bolo.  461. 

FORFEITED  RECOGNIZANCE 

Claim  on  as  penalty,   see  Penalty. 


FORGE 

So-called  machined  forglngs,  being  such 
as  in  addition  to  the  forging  process  have 
been  subjected  to  a  machining  process  whol- 
ly or  partly  complete,  are  not  within  the  pro- 
vision In  the  Tariff  Act  for  "forglngs  ♦  ♦  * 
of  whatever  degree  or  stage  of  manufacture." 
Thomas  Prosser  &  Son  v.  United  States,  154 
Fed.  721,  723.  See,  also,  Saltonstall  v.  Wie- 
busch  Hilger,  15  Sup.  Ct  476,  477,  156  U.  S. 
601,  39  L.  Ed.  549. 

FORGE  (In  Criminal  Law) 

The  words  "forged"  and  "counterfeited," 
I  as  used  in  the  statute  creating  the  offense 
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of  passing  "forged,  counterfeited  or  falsely 
altered"  instruments,  are  synonymous,  and 
the  indictment  may  describe  the  instruments 
as  "forged  and  counterfeited."  Hobbd  v. 
State,  0  Mo.  855. 


Raising  a  check  as,  see  Raise. 
See,  also,  False  Entry. 

Forgery  was  a  common-law  misdemeanor, 
^nd  was  defined  as  the  fraudulent  making  or 
altering  of  a  writing  to  another's  prejudice. 
State  V.  Anderson  (DeL)  74  Atl.  1097,  1098, 
1  Boyce,  135;  Smith  v.  Markland,  72  Atl. 
1047,  1049,  223  Pa.  605,  132  Am.  St.  Rep. 
747. 

"Forgery"  Is  "a  false  making;  a  making 
malo  animo,  of  any  written  instrument  for 
the  purpose  of  fraud  and  deceit"  Biddeford 
Nat  Bank  v.  Hill,  66  Atl.  721,  722,  723,  102 
Me.  346,  120  Am.  St  Rep.  499  (citing  State  v. 
Shurtliff,  18  Me.  368 ;  Commonwealth  v.  Fos- 
ter,  114  Mass.  320,  19  Aul  Rep.  353). 

"*Forgery'  at  common  law  was  but  a 
common-law  cheat,  or  attempt  to  cheat,  set 
off  from  the  rest  and  called  by  a  separate 
name  because  of  its  special  heinousness. 
Williams  v.  Territory,  108  Pac.  243,  244,  13 
Ariz.  27,  27  L.  R.  A.  (N.  S.)  1032  (quoting  2 
Bishop,  Crim.  Law,  S  148). 

The  essential  ingredients  of  forgery  are 
the  making  of  some  instrument,  a  fraudulent 
intent,  and  liability  to  injure  another  if  the 
writing  Is  genuine.  People  v.  Collins,  99 
Pac.  1109,  9  Cal.  App.  622 ;  People  v.  McPher- 
son,  91  Pac.  1098,  1099,  6  Cal.  App.  266; 
People  V.  Johnson,  93  Pac.  1042,  7  Cal.  App. 
127  (quoting  and  adopting  definition  In  Peo- 
ple V.  Munroe,  35  Pac.  326,  100  Cal.  664,  24 
D.  R.  A.  33,  38  Am.  St  Rep.  323). 

To  constitute  "forgery"  there  must  be  a 
false  writing  or  alteration  of  an  instrument, 
the  Instrument  as  made  must  be  apparently 
capaMo  of  defrauding,  and  there  must  be  an 
Intent  to  defraud.  Goodman  v.  People,  81 
N.  E.  830,  831,  228  111.  154.  Cr.  Code,  §  105 
<Hurd's  Rev.  St.  1008,  c.  38),  adopting  in 
substance  this  definition  of  forgery,  extends 
the  offense  to  Instruments  unknown  to  the 
common  law  and  abolishes  the  distinction  be- 
tw^een  making  an  instrument  with  intent  to 
prejudice  and  uttering  and  passing  the  same 
as  true,  and  makes  one  who  is  guilty  either 
of  forging  or  uttering,  or  passing  a  forged 
instrument,  guilty  of  forgery.  One  falsely 
representing  to  the  maker  of  a  note  the  loss 
thereof,  and  inducing  him  to  execute  a  new 
note  bearing  the  date  of  the  original,  and 
then  passing  the  new  note  as  the  original, 
with  intent  to  defraud,  is  not  guilty  of  forg- 
ery. People  V.  Pfeiffer,  90  N.  E.  680,  682, 
243  111.  200,  26  L.  R.  A.  (N.  S.)  138,  17  Ann. 
Cas.  703. 

To  constitute  a  forgery,  there  must  be  a 
♦false  making  or  other  alteration  of  a  written 


instrument;  the  intent  must  be  fraudulent, 
and  the  instrument  such  as  can  effect  a 
fraud.  State  v.  Sturgeon,  53  South.  703,  705, 
127  La.  459. 

To  constitute  forgery,  the  instrument 
must  be  uttered  or  published  as  true  or  genu- 
ine, accused  must  know  that  the  instrument 
Is  forged  or  counterfeited,  and  he  must  en- 
tertain the  intent  to  defraud  the  person  to 
whom  it  is  uttered.  State  v.  Webster,  70  S. 
E.  422,  423,  88  S.  C.  56,  32  L.  R.  A.  (N.  S.) 
337. 

To  be  the  subject  of  forgery  at  common 
law,  a  writing  must  be  false,  and  in  such 
form  as  to  be  the  means  of  defrauding  an- 
other, and  which,  *if  genuine,  would  operate 
as  the  foundation  of  another's  liability.  Pen. 
Code,  §  514,  subd.  3,  providing  that  any  per- 
son who  shall  utter  a  writing  purporting  to 
have  been  written  or  signed  by  another, 
which  writing  the  person  uttering  It  knows  to 
be  false,  forged,  or  counterfeited,  and  by  the 
uttering  of  which  the  opilnion,  conduct,  Inter- 
ests, or  rights  of  the  person  puri)orting  to 
have 'signed  it  shall  be  misrepresented  or  In- 
juriously affected,  shall  be  guilty  of  "forg- 
ery," makes  three  component  parts  of  the 
crime  of  "forgery":  (1)  The  uttering  of  a 
forged  or  false  writing,  (2)  the  knowledge  of 
its  falsity,  and  (3)  the  misrepresentation  by 
the  false  writing  of  the  sentiments,  opinions, 
conduct,  or  rights  of  another  person.  An  in- 
dictment which  alleged  that  defendant  felo- 
niously uttered  a  false  and  forged  letter  pur- 
porting to  have  been  written  by  an  officer  of 
a  corporation  introducing  defendant  as  a 
friend  of  the  management  of  the  corporation, 
and  stating  that  favors  shown  him  would  be 
duly  appreciated  by  it  and  the  writer,  and 
that  defendant  knew  said  letter  was  false, 
did  not  charge  forgery  at  common  law,  but 
was  valid  under  the  statute,  though  the  in- 
dictment did  not  allege  that  the  person  whose 
name  was  forged  had  been  injured,  or  that 
defendant  was  guilty  of  an  intent  to  defraud. 
People  V.  Abeel,  91  N.  Y.  Supp.  699,  700,  703, 
45  Misc.  Rep.  86. 

Under  the  statute  (Wilson's  Rev.  &  Ann. 
St.  1903,  §  2442)  declaring  that  one  who  selU. 
exchanges,  or  delivers  for  any  consideration 
any  forged  note,  etc.,  knowing  the  same  to  be 
forged,  with  intent  to  have  the  same  uttered 
or  passed,  or  who  offers  any. such  note  for 
sale,  exchange,  or  delivery  for  any  considera- 
tion, w^ith  the  like  knowledge  and  intent,  or 
who  receives  any  such  note  on  a  sale,  ex- 
change, or  delivery  for  any  consideration, 
with  the  like  knowledge  and  intent,  Is  guilty 
of  "forgery,"  the  crime  may  be  consummated: 
First,  by  a  person  actually  selling,  exchang- 
ing, or  delivering  for  a  consideration  a  forged 
instrument;  second,  by  offering  any  such 
note  or  other  Instrument  for  sale,  exchange, 
or  delivery  for  a  consideration;  third,  by  re- 
ceiving any  such  note  or  other  instrument  on 
a  sale,  exchange,  or  delivery  for  a  considera- 
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tlon.  The  gist  of  the  offense  is  the  sale,  ex- 
change, or  delivery  of  the  instrument  with 
the  knowledge  that  it  is  a  forged  instrument, 
and  with  the  intent  tx)  cheat  and  defraud. 
ConneUa  v.  Territory,  86  Pac.  72,  73,  16  Okl. 
363. 

Pen.  Code,  {  470,  makes  any  person  guil- 
ty of  "forgery"  who,  with  intent  to  defraud, 
signs  another's  name  to  a  lease,  etc.,  know- 
ing he  has  no  authority  to  do  so,  or  utters, 
the  knowledge  that  it  is  a  forged  instrument, 
as  true  with  intent  to  injure  another,  and 
section  115  makes  every  person  guilty  of  fel- 
ony who  knowingly  procures  or  offers  any 
forged  instrument  to  be  recorded.  An  infor- 
mation alleged  that  accused  willfully,  fraudu- 
lently, etc.,  made  and  forged  a  lease,  which 
was  set  out,  and  afterwards,  knowing  the 
instrument  to  be  forged,  and  with  intent  to 
defraud,  willfully  and  fraudulently  uttered, 
published,  and  passed  such  instrument  as 
true  by  offering  it  for  record  by  the  county 
recorder  and  having  it  recorded.  Held,  that 
the  information  only  charged  an  offense  un- 
der section  470,  and  not  under  section  115, 
the  allegations  as  to  the  manner  in  which  the 
lease  was  published  being  of  evidential  facts 
which  may  be  disregarded  as  surplusage. 
People  V.  Drlggs,  108  Pac.  62,  63,  12  Cal. 
App.  240. 

An  indictment  which  charges  the  defend- 
ant with  having  feloniously  and  falsely  made 
and  forged  and  uttered  a  certain  affidavit 
purporting  to  be  the  affidavit  of  a  person 
named,  a  pretended  settler  on  unsurveyed 
public  lands,  and  which  sots  out  the  affidavit, 
in  which  it  is  stated  that  affiant  is  such  set- 
tler, has  made  improvements,  etc.,  and  then 
charges  that  it  was  so  made  by  defendant 
with  Intent  to  file  the  same  in  the  office  of  a 
Surveyor  General  of  the  United  States  to  be 
used  as  a  basis  for  letting  a  contract  for  sur- 
veying said  lands  described  therein,  and  with 
the  further  intent  that  it  should  be  trans- 
mitted to  the  General  Land  Office  for  the 
purpose  of  obtaining  the  approval  of  and  pay- 
ment for  said  survey,  charges  an  offense  of 
forging  a  writing  for  the  purpose  of  obtain- 
ing, or  enabling  others  to  obtain,  money  from 
the  United  States.  Meldrum  v.  United 
States.  151  Fed.  177.  179,  80  0.  C.  A.  545,  10 
Ann.  Cas.  324. 

An  Information  alleging  that  accused 
forged,  counterfeited,  and  falsely  made  a  note 
purporting  to  be  the  act  of  a  third  person 
named,  by  which  a  pecuniary  obligation  for 
the  payment  of  a  specified  sum  by  the  third 
person  to  accused  or  order  was  purported  to 
be  created,  which  forged,  counterfeited,  and 
falsely  made  Instrument  was  of  the  tenor 
following,  followed  by  a  promissory  note  with 
intent  to  defraud,  charges  forgery  of  a  pecun- 
iary obligation  of  another,  punishable  by  Rev. 
St  1899,  §  2009  [Ann.  St.  1906,  p.  1341]. 
State  V.  Paul,  102  S.  W.  657,  203  Mo.  681, 


Pen.  Code,  §  509,  provides  that  a  per- 
son is  guilty  of  forgery  in  the  first  degree 
who,  with  Intent  to  defraud,  forges  a  deed  or 
other  instrument  purporting  to  be  the  act  of 
another,  by  which  any  right  or  interest  in 
property  is  or  purports  to  be  transferred^ 
conveyed,  or  in  any  way  charged  or  effected. 
Where  an  indictment  charged  the  forgery  of 
a  deed,  it  was  not  demurrable  for  failure  to 
allege  the  particular  manner  In  which  the 
forgery  was  committed,  whether  by  pen,  pen- 
cil, or  printing  or  by  falsely  making  or  coun- 
terfeiting any  of-  the  various  signatures,  or 
altering,  erasing,  or  piecing  together  parts  of 
genuine  instruments.  People  v.  Hoyt,  130  N, 
Y.  Supp.  505,  508,  145  App.  Dlv.  695. 

Alteration,  erasure,  or  addition 

"•Forgery'  is  the  false  and  fraudulent 
making  or  altering  of  an  instrament  which 
would,  If  genuine,  apparently  impose  a  legal 
liability  on  another  or  change  his  legal  lia- 
bility to  his  prejudice."  The  figures  in  a 
check  following  the  words  denoting  the  sum 
called  for  are  not  a  material  part  of  the  in- 
strument ;  the  words  being  controlling  in  de- 
termining its  legal  effect  State  v.  Lotono, 
58  S.  E.  621,  622,  62  W.  Va.  310. 

Any  material  alteration  in  an  instrument 
evidencing  a  pecuniary  liability  Is  a  "forg- 
ery," which  the  maker  is  not  bound  to  an- 
ticipate and  guard  against  by  making  such 
alteration  difficult  or  impossible.  Lanier  v. 
Clarke  (Tex.)  133  S.  W.  1093,  1094. 

Changing  a  writing  from  a  nonegotiable 
instrument  into  a  negotiable  note  is  such  a 
material  alteration  as  constitutes  forgery, 
where  done  with  a  criminal  Intent.  State  v. 
Mitton,  96  Pac.  926,  929,  37  Mont.  366,  127 
Am.  St.  Rep.  732. 

Making  an  alteration  or  erasure  in  an.^ 
material  part  of  a  true  instrument  whereby 
another  may  be  defrauded  is  a  "forgery" 
within  Ky.  St.  1903,  §  1185,  and  it  is  not  re- 
quired that  the  whole  Instrument  shall  be 
falne  or  fictitious.  Commonwealth  v.  Walls 
(Ky.)  86  S.  W.  684,  685. 

Under  Code  Cr.  Proc.  1911,  art.  925, 
which  denounces  as  forgery  the  alteration, 
without  lawful  authority,  and  with  intent  to 
injure  or  defraud,  of  an  instrument  in  writ- 
ing, etc.,  the  raising  of  the  figures  on  a 
voucher  check  would  increase  the  pecuniary 
liability  of  its  maker,  and  the  person  who 
raised  such  figures  would  be  guilty  of  forgery, 
though  he  did  not  sign  the  receipt  on  the  re- 
verse side  of  the  check.  Horn  v.  State,  150 
S.  W.  948,  949. 

Capability  of  afPecting  fraud 

The  crime  of  forgery  is  committed  by 
making  an  instrument  which  may  be  capable 
of  defrauding,  although  in  and  of  itself  It 
may  be  innocent,  but  in  conjunction  with  oth- 
er facts  and  circumstances  may  constitute 
forgery.  Lingafelter  v.  State,  28  Ohio  Cir. 
Ct  K.  800,  807. 
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Under  Peii.  Code,  t  470,  making  guilty  of 
forgery  one  who,  with  intent  to  defraud, 
counterfeits  or  forges  the  seal  or  handwrit- 
ing of  another,  the  document  forged  or  coun- 
terfeited must  not  only  be  false  and  forged, 
but  it  must  also  be  of  such  a  character  as  to 
be  available  in  law  to  work  the  intended 
Injurj-  or  fraud.  People  r.  Dl  Ryana,  96  Paa 
919,  920,  8  Cal.  App.  333. 

Under  Code,  S  1106,  providing  that  every 
person  who  with  intent  to  injure  or  defraud 
shall  falsely  make  any  writing  purporting  to 
be  the  act  of  another,  by  which  any  person 
may  be  affected  or  In  any  way  injured  in 
his  person  or  property,  shall  be  guilty  of 
* 'forgery,'*  an  instrument  purporting  to  be 
signed  by  a  landlord  stating  that  his  tenant 
did  not  owe  him  anything,  was  all  right,  and 
had  a  good  crop,  was  the  subject  of  forgery, 
since  it  was  one  affecting  the  landlord's  right 
in  the  crop.  France  v.  State,  35  South.  313, 
314,  83  Miss.  281. 

A  false  indorsement  of  the  name  of  the 
payee  on  the  back  of  a  warrant  on  the  treas- 
urer of  a  county  made  payable  to  the  payee 
or  bearer  Is  a  forgery,  since  after  the  in- 
dorsement the  holder  may  look  both  to  the 
county  and  the  payee  for  payment  of  the 
warrant  Saucier  t.  State  (Miss.)  58  South. 
858,  859. 

As  orime 

See  Crlma 

False  making 

Under  Comp.  Laws  1897,  S  1168,  defining 
**forgery"  as  the  false  making,  altering,  or 
counterfeiting  of  any  public  record,  certifi- 
cate, return,  or  attestation,  etc.,  it  is  the  false 
making  of  an  affidavit  which  constitutes  the 
oifeuse  and  not  the  making  of  a  false  afi^da- 
vlt.  Territory  v.  Gutierrez,  84  Pac.  525,  527, 
13  N.  M.  312,  5  li.  R.  A.  (N.  S.)  375. 

False  statements  wltlt  sennlne  signa^ 
tnre 

Under  Pen.  Code,  arts.  530,  539,  550, 
making  it  forgery  to  make  a  false  instrument 
in  writing  without  lawful  authority  in  such 
manner  that  it  would,  if  true,  have  created 
any  pecuniary  obligation,  or  transferred  any 
property,  or  to  make  a  written  instrument  by 
filling  up  over  a  genuine  signature,  or  to 
make,  alter,  forge,  or  counterfeit  any  instru- 
ment in  writing  in  relation  to  or  affecting 
lauds,  a  written  instrument  filled  in  over  the 
genuine  signature  of  the  purported  maker, 
agreeing  to  give  defendant  a  sum  of  money 
for  his  equity  in  land  for  which  the  signer 
had  sued,  and  agreeing  not  to  dispossess  de- 
fondant  until  the  amount-  named  is  paid,  is 
an  instrument  subject  to  forgery.  Wheeler 
V.  State,  137  S.  W.  124,  125,  62  Tex.  Cr.  R. 
370. 

Frandnlent  Intent 

Under  Rev.  St.  1870,  §  833,  defining  "for- 
gery" as  the  false  makin*;  of  certain  instru- 
ments "with  intent  to  defraud  any  person," 


it  sufiSces  if  the  forged  Instrument  does  or 
may  prejudice  the  rights  of  another.  The  in- 
tent of  the  forger  to  profit  by  the  act  is  not  a 
necessary  element  of  the  offense.  State  v. 
Laborde,  45  South.  38,  40,  120  La.  136  (citing 
State  V.  Anderson,  30  La.  Ann.  557 ;  State  r. 
Boasso,  38  La.  Ann.  202). 

To  constitute  "forgery"  within  a  statute 
making  every  person  who,  with  intent  to 
defraud  another,  falsely  makes,  eta,  the  in- 
dictment or  information  must  allege  that  the 
alleged  wrongful  act  was  done  with  Intent  to 
defraud  another.  State  ▼.  Swensen,  81  Pac. 
379,  380,  18  Idaho,  1. 

To  constitute  forgery,  a  false  Instrument 
must  be  made  with  intent  to  injure  or  de- 
fraud, and  the  injury  must  be  such  as  affects 
one  pecuniarily,  or  in  relation  to  his  prop- 
erty; but  it  is  not  necessary  that  the  ac- 
cused Intended  td  injure  or  defraud  any  par- 
ticular person,  or  fhat  any  particular  person 
was  injured  or  defrauded  by  the  forgery. 
Ashmore  v.  State  (Tex.)  150  S.  W.  196,  197. 

Imitation  of  uronvliie 

Filling  in  a  receipt,  the  signature  not 
being  in  writing,  or  made  to  resemble  manu- 
script, but  being  printed  in  bold  type,  is  not 
"forgery,"  under  White's  Ann.  Pen,  Code,  art, 
533,  providing  that  in  order  to  come  within 
the  definition  of  "forgery"  the  signature, 
when  made  otherwise  than  by  writing,  must 
be  made  to  resemble  manuscript.  Heath  v. 
State,  89  S.  W.  10G3,  1064.  49  Tex.  Cr.  R.  49, 
122  Am.  St  Rep.  783. 

Instraments  signed  nnder  false  repro« 
sentations 

The  procuring  of  the  execution  of  a 
document  by  misrepresentation  of  its  con- 
tents, or  by  misstatement  of  facts,  is  not 
•forgery."  State  v.  Mitten,  92  Pac.  970,  971, 
36  Mont.  376. 

W^ere  a  person  did  not  Intend  to  sign  a 
promissory  note,  but  by  fraud  and  deceit  has 
been  tricked  into  signing  an  Instrument  which 
afterwards  proves  to  be  a  promissory  note, 
such  instrument  was  a  "forgery,"  although 
the  signature  affixed  thereto  was  genuine. 
Biddeford  Nat.  Bank  y.  Hill,  66  AtL  721,  722, 
102  Me.  346,  120  Am.  St  Rep.  499. 

Kind  of  instmment 

•  A  false  entry  made  in  a  public  record 
with  intent  to  deceive  and  defraud  is  a  "for- 
gery." States  V.  Zimmerman,  60  S.  E.  680, 
Gb2,  79  S.  C.  2S9. . 

A  bill  of  lading,  purporting  to  be  issued 
by  the  agent  of  a  railroad  company  and  to 
evidence  a  consignment  of  goods,  is  the  sub- 
ject of  "forgery"  within  Pen.  Code  1895,  art 
530,  making  one  guiltj'  of  forgery  who,  with- 
out lawful  authority  and  with  intent  to  in- 
jure or  defraud,  makes  a  false  instrument  in 
writing,  purporting  to  be  the  act  of  another, 
in  such  manner  that  the  false  instrument,  if 
true,  would  have  created,  increased,  diminish- 
ed, etc.,  any  pecuniary  obligation  or  trans- 
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ferred  or  affected  property.    Flschl  t.  State, 
111  S.  W.  410,  411,  54  Tex.  Cr.  R,  55. 

Where  a  subscription  paper  is  headed 
with  merely  the  title,  character,  authorship, 
and  price  of  a  book,  followed  by  the  word 
"subscribers,"  a  name  written  imder  "sub- 
scribers*' clearly  imports  a  promise  to  take  a 
copy  of  the  book  and  pay  the  price  indicated, 
aud  constitutes  a  "writing  obligatory"  or  "in- 
strument in  writing*'  within  the  meaning  of 
Bums'  Ann.  St  1901,  |  2354,  defining  "for- 
pery."  State  ▼.  Hazzard,  80  N.  B.  149,  160, 
168  Ind.  163. 

Lesal  effioAoy  of  liuitriuiient 

"Forgery"  is  the  false  making  or  ma- 
terial alteration  of  any  writing  which,  if  gen- 
uine, is  of  legal  efficacy,  or  the  foundation  of 
a  legal  liability,  and,  if  the  writing  is  mani- 
festly void,  it  is  not  the  subject  of  forgery. 
State  V.  Floyd,  81  N.  E.  1153,  1154,  169  Ind. 
13G  (citing  2  Bish.  Cr.  L.  §  523;  19  Cyc. 
1370). 


(ti 


'Legal  forgery  cannot  be  made  out  by 
imputing  a  possible,  or  even  actual,  ignorance 
of  the  law  to  the  person  intended  to  be  de- 
frauded. However  dark  may  be  the  moral 
hue  of  a  transaction,  courts  of  justice  can 
only  act  upon  a  legal  crime,  upon  criminal 
breaches  of  perfect  legal  operation."  Pear- 
son V.  Commonwealth,  78  S.  W.  1128,  1129, 
117  Ky.  731  (quoting  People  v.  Shall  [N.  Y.] 
9  Cow.  778). 

To  constitute  "forgery,"  under  the  Eng- 
lish or  common-law  definition,  the  instru- 
ment must  be  such  that,  if  genuine,  it  would 
be  apparently  of  some  legal  efficacy.  Huck- 
aby  V.  State.  78  S.  W.  942,  944,  45  Tex.  Cr.  B. 
577,  108  Am.  St  Rep.  975.  Thus  under  a 
statute  providing  that  a  person  who  with  in- 
tent to  defraud  another,  falsely  makes,  al- 
ters, forges,  or  counterfeits  a  county  order  or 
request  for  the  payment  of  money,  is  guilty 
of  forgery,  it  is  not  forgery  to  issue  false 
jurors'  certificates  which  are  of  no  apparent 
legal  validity  because  lacking  the  court  seal 
required  by  law.  Ex  parte  Farrell,  92  Pac. 
785,  788,  36  Mont.  264.  But  it  is  no  de- 
fense to  a  prosecution  for  forgery  that  the 
note  forged  does  not  bear  a  revenue  stamp, 
and  it  is  no  defense  that  the  one  whose  sig- 
nature was  forged  was  a  married  w^oman, 
where  the  note  does  not  show  that  fact. 
King  V.  Stete,  57  S.  W.  840,  842,  42  Tex.  Cr. 
R.  108,  96  Am.  St  Rep.  792  (citing  2  Bish. 
Or.  Law,  p.  523). 

To  be  the  subject  of  "forgery,"  the  In- 
Btrument  on  its  face  must,  if  it  were  genuine, 
be  of  some  apparent  legal  efficacy  for  injury 
to  another,  and,  If  on  its  face  it  is  entirely 
valueless  aud  of  no  binding  force  or  effect 
for  any  purpose  of  harm,  liability,  or  injury 
to  any  one,  it  cannot  be  the  subject  of  for- 
gery. An  instrument  alleged  to  have  been 
forged  was  described  as  a  lease,  but  no 
lex^h  of  time  was  fixed'  for  It  to  run,  and 
no  consideration  therefor  was  expressed.    It 


recited  that  it  was  for  " months,"  and 

provided  that  "on  leaving  the  order  for  said 

goods  dollars  on  the  delivery  of  the 

same dollars,  and  every  week  there- 
after the  sum  of dollars,"  etc.  It  pur- 
ported to  be  for  the  rent  of  household  goods 
and  jewelry,  which  were  nowhere  set  forth 
or  included  in  the  covenants  or  agreements 
contained  In  the  instrument  It  was  also  si- 
lent as  to  any  mortgage  debt,  and  while  It 
referred  to  household  furniture,  wearing  af)- 
parel,  carpets,  etc.,  there  was  nothing  to 
Identify  the  same.  The  Instrument  was  void 
on  its  face  either  as  a  lease.  Chattel  mortgage, 
or  assignment,  and  was  not  the  subject  of 
"forgery."  State  v.  Cordray,  98  S.  W.  1,  2^ 
200  Mo.  29,  9  Ann.  Cas.  1110. 

Delivery  of  the  instrument  is  unneces- 
sary ;  the  elements  of  the  offense  being  false 
making  or  alteration  of  a  written  instrument, 
apparentiy  valid,  with  fraudulent  intent  to 
use  it  to  another's  injury,  and  so  it  is  im- 
material to  guilt  of  forging  a  bond  to  stay 
judgment  that  it  was  not  filed  with  the  clerk, 
as  required  by  statute.  Holloway  v.  State, 
118  S.  W.  256,  257,  90  Ark.  123. 

Under  Code,  |  4853,  making  it  forgery  to 
falsely  make  "any  instrument  in  writing  be- 
ing or  purporting  to  be  the  act  of  another  by 
which  any  pecuniary  demand  or  obligation 
♦  •  •  is  or  purports  to  be  created,"  it  is 
not  necessary  that  there  should  have  been  a 
resolution  by  school  officers  directing  the  is- 
suance of  a  school  order  to  render  the  mak- 
ing of  a  false  order  forgery.  State  v.  Blod- 
gett,  121  N.  W.  685,  687,  143  Iowa,  578.  21 
Ann.  Cas.  231. 

Purport  to  be  aet  of  another 

A  "forgery"  Is  "the  false  making  of  an 
instrument  which  purports  to  be  that  which 
it  Is  not."  A  mortgage  satisfaction  which 
purports  to  be  executed  and  acknowledged  as 
the  personal  act  of  the  person  holding  the 
mortgage,  but  which  is  executed  and  ac- 
knowledged by  another  person,  is  a  "forgery." 
People  V.  Shanley,  117  N.  Y.  Supp.  845,  852, 
132  App.  Div.  821  (quoting  and  adopting  def- 
inition in  People  v.  Filkin,  82  N.  Y.  Supp.  15, 
83  App.  Div.  589). 

SlgnliiK  iletitious  name 

By  tlie  express  provisions  of  Pen.  Code, 
§  470,  "forgery"  may  be  committed  by  signing 
the  name  of  a  fictitious,  as  well  as  of  a  real, 
person  to  the  instruments  therein  enumerat- 
ed. People  V.  Jones,  106  Pac.  724,  725,  12 
Cal.  App.  129. 

The  essential  elements  of  the  crime  of 
"forgery"  are :  First,  a  false  making  of  some 
Instrument  in  writing;  second,  a  fraudulent 
intent;  third,  an  instrument  capable  appar- 
ently of  effecting  a  fraud.  Thus  where  for 
the  purpose  of  evading  the  law,  application 
for  purchase  of  state  school  lands  is  made 
in  the  name  of  R.,  a  fictitious  person,  and  a 
certificate  of  sale  is  issued,  under  B.  &  C, 
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Gomp.  I  3306,  which  by  section  3300  may  tre 
assigned  by  an  instrument  executed  in  the 
same  manner  as  a  deed,  an  instrument  sign- 
ed in  the  name  of  R.,  reciting  issuance  of 
the  certificate  of  the  sale  and  assigning  and 
transferring  to  K.  ail  the  rights,  title,,  and 
interest  of  R.  in  and  to  the  land  and  author- 
izing the  state  land  board  to  execute  to  K. 
a  deed  of  the  land,  is  a  deed  within  section 
1S58,  declaring  a  penalty  if  any  person  shall 
with  intent  to  defraud  another  forge  any 
deed.  State  v,  Kelliher,  88  Pac.  867,  869, 
49  Or.  77. 

SimiUirlty   of  names 

To  constitute  "forgery"  the  name  signed 
must  be  that  of  some  other  person  than  he 
who  executed  the  instrument,  though  it  may 
be  a  person  of  the  same  name,  if,  by  signing 
that  name,  he  intends  to  defraud.  It  is  not 
forgery  to  sign  one's  own  name.  Murphy  v. 
State,  93  S.  W.  543,  544,  49  Tex.  Cr.  R.  488. 

Where  there  are  two  persons  of  the  same 
name  and  one  of  them  signs  that  name  to  a 
note  with  the  intent  that  the  note  may  be 
used  in  trade  as  the  note  of  the  other,  the 
act  is  "forgery."  One  who  signs  his  name  to 
an  Instrument,  though  it  be  Identical  with 
the  name  of  another,  is  guilty  of  "forgery," 
'If  the  Intent  be  to  have  it  received  as  the  in- 
strument of  such  other  i)erson,  and  the  In- 
strument may  be  oft  legal  efficacy.  Edwards 
V.  State,  108  S.  W.  673,  674,  53  Tex.  Cr.  R. 
50,  126  Am.  St  Rep.  767  (citing  Barfleld  v. 
State,  29  Ga.  127.  74  Am.  Dec.  49). 

Where  a  draft  intended  for  one  person 
wrongfully  comes  into  the  hands  of  another 
person  of  the  same  name,  who  indorses  his 
name  thereon  and  receives  the  proceeds  from 
an  innocent  third  party,  such  an  indorsement 
is  a  forgery.  Thomas  v.  First  Nat  Bank  of 
Gulfport,  58  South.  478,  480,  101  Miss.  500, 
39  U  R.  A.  (N.  S.)  355. 

XTtterins  forced  papers 

The  offense  defined  in  Crimes  Act,  {  133 
(Gen.  St  1901,  §  2126),  providing  that  every 
person  who  shall  sell,  exchange,  or  deliver,  or 
offer  to  sell,  exchange,  or  deliver,  for  any 
consideration,  any  falsely  altered  or  forged 
writing,  knowing  It  to  be  forged,  with  the 
intention  to  have  it  uttered  or  passed,  shall 
be  gitilty  of  forgery,  is  not  the  uttering  or 
passing  of  forged  paper,  but  is  rather  the 
procuring  of  another  to  pass  a  forged  paper 
In  the  manner  and  for  the  purpose  Indicated. 
An  information  which  charges  the  accused 
with  the  transfer  and  delivery  of  a  forged 
promissory  note  to  a  bank,  knowing  it  to  be 
false  and  forged,  with  the  Intent  to  defraud 
the  bank,  and  that  it  was  transferred  and 
delivered  with  the  intention  to  have  It  utter- 
ed and  passed  to  the  bank,  Is  sufllcient,  under 
Crimes  Act  §  134  (Gen.  St  1901,  i  2127), 
providing  that  every  person  who  with  intent 
to  defraud  shall  utter  or  publish  any  forged 
writing,  knowing  it  to  be  forged,  shall  be  ad- 


Judged  guilty  of  forgery.    State  ▼.  Calhoun, 
88  Pac.  1079,  1080,  75  Kan.  259. 

To  constitute  forgery  of  b.  check,  it  Is 
sufficient  that  the  accused  cashes  the  check 
knowing  It  to  be  forged,  and  not  essential 
that  the  forgery  on  the  check  be  his  handi> 
work.  Moulton  r.  State  (Ark.)  152  S.  W.  132, 
133. 

In  a  criminal  prosecution  on  two  counts 
for  forgery  and  uttering  a  forged  deed,  where 
the  deed  was  proved  to  be  a  forgery,  and  the 
uttering  by  defendant  was  conceded,  under 
Pen.  Code,  §  521,  the  uttering  constitutes  for- 
gery In  the  same  degree  as  though  forged  by 
defendant,  and  It  is  Immaterial  under  which 
count  defendant  was  convicted.  People  r. 
Browne,  103  N.  Y.  Supp.  903,  905,  118  App. 
Dlv.  793. 

The  offense  of  "forgery"  and  that  of  "ut- 
tering a  forged  Instrument"  are  distinct  of- 
fenses. State  V.  Blodgett,  121  N.  W.  685, 
686,  688,  143  Iowa,  578,  21  Ann.  Cas.  231. 

FORGEBT  IK  THE  FIRST  DEGREE 

Where  a  warrant  Issued  by  a  school  dis- 
trict drawn  on  the  county  treasurer,  direct- 
ing the  payment  of  a  certain  sum  of  money 
out  of  the  teacher's  fund  for  services  render- 
ed as  teacher,  was  altered  by  inserting  a 
figure  therein,  the  offense  came  within  Rev. 
St.  1899,  §  1995  [Ann.  St  1906,  p.  1336J,  pro- 
viding that  every  person  who  shall  falsely 
make,  alter,  forge,  etc.,  any  warrant  order, 
bill,  etc..  Issued  or  purporting  to  have  been 
Issued  under  the  authority  of  a  state,  or  in 
any  county,  township,  school  district,  or  mu- 
nicipal corporation  therein,  by  virtue  of  any 
law  of  the  state  by  which  payment  of  any 
money  absolutely  or  upon  a  contingency  shall 
be  promised,  wltii  intent  to  defraud  the  state, 
county,  township,  city,  school  district,  or  oth- 
er municipal  corporation,  or  any  public  offi- 
cer, or  other  person,  shall  be  adjudged  guilty 
of  forgery  In  the  first  degree ;  section  9788 
[Ann.  St  1906,  p.  4491],  making  It  the  duty 
of  a  school  district  to  draw  a  warrant  on  the 
county  treasurer  In  favor  of  any  party  to 
whom  the  district  has  become  legally  Indebt- 
ed as  teacher  to  be  paid  out  of  any  moneys 
In  the  appropriated  funds  in  the  hands  of 
the  county  treasurer.  State  v.  Tyree,  100  S. 
W.  645,  647,  201  Mo.  574. 

FORGERY  IN  THE   SECOND  DEGREE 

Under  Cr.  Code  1896,  §  4720,  providing 
that  a  person  who,  with  intent  to  injure  or 
defraud,  falsely  makes,  alters,  fbrges,  coun- 
terfeits, etc.,  any  receipt  for  the  payment  of 
money  or  any  Instrument  of  writing  being 
or  purporting  to  be  the  act  of  anoth»,  shall 
be  guilty  of  "forgery  in  the  second  d^ree,*' 
a  receipt  for  the  payment  of  taxes  is  a  proper 
subject  of  forgery.  Sims  v.  State,  46  South. 
493,  494,  155  Ala.  96. 

The  expression  "forge"  is  defined  in  Pen. 
Code,  §  520,  as  the  false  making  or  counter- 
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feiting  of  the  signature  of  a  party  or  witness 
or  the  placing  or  connecting  together,  with 
intent  to  defraud,  different  parts  of  several 
genuine  instruments.  One  who,  knowing  that 
the  name  of  the  payee  of  a  checlv  appear- 
ing on  the  back  thereof  had  been  forged,  de- 
posited the  same  in  his  bank  for  collection 
and  had  the  proceeds  credited  to  his  private 
account,  is  guilty  of  "forgery"  in  the  second 
degree,  under  Pen.  Code,  §§  511,  520,  521,  de- 
claring that  a  ijerson  who  utters  a  forged 
instrument  by  which  an  obligation  has  been 
transferred,  etc.,  shall  be  guilty  of  forgery 
in  the  second  degree,  etc.  People  v.  Mingey, 
103  N.  Y.  Supp.  627,  629,  118  App.  Div.  652. 

FORGEBT  IN  THE  THIRD  DEGREE 

The  essential  element  of  the  crime  of 
forgery  under  Pen.  Code,  f  515,  providing 
that  a  person  who,  with  intent  to  defraud  or 
conceal  any  misappropriation  of  money  or 
property,  either  (1)  alters  or  destroys  an  ac- 
count, etc.,  belonging  to  the  business  of  a  cor- 
poration or  partnership,  or  (2)  makes  a  false 
ento'  In  apy  such  account,  or  (3)  willfully 
omits  to  make  true  entry  therein,  is  guilty  of 
"forgery  in  the  third  degree,"  is  the  intent  to 
defraud  or  conceal  a  larceny  or  misappropri- 
ation of  money  or  property.  People  v. 
Brown,  126  N.  Y.  Supp.  322,  323,  141  App. 
Div.  638;  People  ex  rel.  Hegemau  v.  Corri- 
gan,  113  N.  Y.  Supp.  513,  514,  129  App.  Div. 
75.  The  two  essentials  of  this  offense  are 
the  making  of  the  false  entries  and  the  in- 
tent in  so  doing  to  defraud.  The  making  of 
false  entries  in  corporate  books,  through 
mistake  or  with  a  purpose  to  accomplish  by 
appropriate  fictitious  entries  a  proper  book- 
keeping result,  or  to  deceive  some  one  with 
no  purpose  of  profit  either  contemplated  or 
possible,  is  not  forgery ;  but  the  making  of 
false  entries  In  corporate  books  with  a  view 
to  conceal  the  evidence  of  a  crime  already 
committed  or  to  render  its  detection  impos- 
sible or  more  difiicult,  or  to  facilitate  the 
commission  of  a  future  crime,  or  to  defraud 
creditors,  present  or  prosi^ective,  stockhold- 
ers, or  any  other  persons,  is  a  "forgery  in  the 
third  degree."  People  v.  Hegeman,  107  N. 
Y.  Supp.  261,  266,  57  Misc.  Rep.  295.  Where 
it  appears  that  defendant  made  an  entry  for 
the  purpose  of  concealing  the  wrongful  tak- 
ing of  money,  it  is  not  necessary  for  the 
state  to  show  that  he  himself  took  it.  Peo- 
ple V.  Cuitiss,  103  N.  y.  Supp.  395,  396,  118 
App.  Div.  259.  The  omission  of  a  merchant 
to  enter  in  his  account  books  a  sale  of  mer- 
chandise, though  in  failing  circumi^tances 
and  shortly  before  being  adjudicated  a  bank- 
rupt in  involuntary  proceedings,  and  though 
the  sale  was  for  less  than  the  goods  cost  him, 
does  not  constitute  forgery  in  the  third  de- 
gree, within  Penal  Law  (Consol.  Laws,  c.  40) 
§  889,  making  it  such  crime  for  one,  with 
intent  to  defraud  or  conceal  any  larceny  or 
misappropriation,  willfully  to  omit  to  make 
true  entry  of  an^'  material  particular  in  any 
book  of  accounts  kept  by  him  or  under  his 


direction ;  it  being  essential  that  such  persoo' 
be  burdened  with  the  duty  of  keeping  such 
book  of  accounts,  or  be  one  under  whose  di- 
rection it  shall  be  done,  and.  merchants  not 
bein^  required  by  law  to  keep  books  of  ac- 
count. People  ex  rel.  Isaacson  v.  Fallon,  127 
N.  Y.  Supp.  710,  711,  60  Misc.  Rep.  550 ;  Id., 
96  N.  E.  96,  97,  202  N.  Y.  456. 

Under  Pen.  Code,  §  515,  declaring  guilty 
of  "forgery  In  the  third  degree"  one  who, 
with  intent  to  defraud,  alters  or  makes  a 
false  entry  in  an  account  appertaining  to 
the  business  of  a  corporation,  it  is  not  neces- . 
sary  that  by  the  entry  a  pecuniary  demand 
or  obligation  be  or  purport  to  be  crea'ted,  in- 
creased, discharged,  or  affected.  People  v. 
Herzog,  93  N.  Y.  Supp.  357,  360,  47  Misc. 
Rep.  50. 

FdRGERT  IK  THE  FOXTRTH  DEGREE 

One  who  borrows  money  at  a  bank  by 
giving,  as  security  therefor,  a  note  signed  by 
himself,  and* on  which  he  forged  the  names*- 
of  several  comakers,  does  not  commit  "for- 
gery in  the  fourth  degree"  under  Rev.  BV- 
Mo.  1899,  §  2013  (Ann.  St.  1906,  p.  1342),  pro- 
viding that  every  person  who  shall  sell,  ex- 
change, deliver,  for  any  consideration,  any 
falsely  altered,  forged,  or  counterfeited  tn- 
strument  in  writing  knowing  the  same  to  b& 
forged,  with  intent  to  have  the  same  uttered 
or  passed,  shall  be  guilty,  etc.  State  v.' 
Standifer,  108  S.  W.  17,  19,  209  Mo.  264. 

FORGIVENESS 

''Forgiveness"  does  not  fully  express  the 
meaning  of  "condonation"  in  the  law  of  di- 
vorce. A  party  may  forgive  in  the  sense- 
of  not  meaning  to  bear  ill  will  or  not  seeking 
to  punish  without  at  all  meaning  to  restore 
to  the  original  position.  "Condonation"  re- 
stores equality  before  the  law.  Where  a  wife, 
condones  the  adultery  of  her  husband,  he 
can  be  divorced  from  her  for  a  similar  of- 
fense subsequently  committed  by  her.  Tal- 
ley  V.  TaUey,  64  Atl,  523,  524,  215  Pa.  281. 

FORGOTTEN 

The  word  "forgotten,"  within  the  rule 
relating  ta  "forgotten"  inventions,  means- 
something  more  than  simply  out  of  mind; 
1.  e.,  not  consciously  present  in  the  mind  at 
all  times.  Buser  v.  Novelty  Tufting  Mach.. 
Co.,  151  Fed.  478,  496,  81  O.  0.  A.  16. 

FORM 


See  Due  Form ;  Matters  of  Form ;  Same 
Form ;   Short  Form ;  Usual  Form. 

The  word  "compactness"  means  the  state 
or  quality  of  being  compact;  firmness;  close 
union  of  parts.  While  the  word  "form"  refers 
to  the  external  shape  or  configuration  of  a 
body ;  the  figure  as  defined  by  lines  and  sur- 
faces.   In  re  Sherill,  81  N.  B.  124,  139,  18S 
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N.  T.  186,  117  Am.  St  Rep.  841  (dtlng  Cent 
Diet). 

Snbstaaoe  distinguished 

The  word  "form"  is  used,  in  referring  to 
laws  and  legal  proceedings,  as  the  antitbesis 
of  "substance,"  and  CIt.  Code,  art  3543,  in 
proscribing  against  "informalities"  in  public 
sales,  refers  to  irregularities  and  illegalities 
which  do  not  reach  matters  that  are  of  tlie 
essence  of  those  contracts,  or  prejudicially 
affect  the  substantial  rights  of  parties  who 
may  be  interested  therein.  Thibodeauz  y. 
Thibodeauz,  36  South.  800,  802,  112  La.  906. 

FORM  OF  THE  STATtTTE 

See  Contrary  to  the  Form  of  the  Statute. 

FORMAL  DEFECT 

The  use  of  the  name  of  a  person  and  a 
name  under  which  he  is  commonly  known 
in  an  indictment  may  be  amended  as  a  '*for- 
mal  defect,"  although  the  defject  was  not 
"'apparent  on  the  face  of  the  indictment**  as 
expressed  in  Acts  1870,  No.  5,  {  1.  State  v. 
Arnold,  50  Vt  731,  733. 

FORMAL  PARTIES 

In  a  suit  by  a  stockholder  of  a  corpora- 
tion on  behalf  of  himself  and  all  other  stock- 
holders to  recover  secret  profits  made  by  the 
promoters,  the  corporation  is  a  "formal  de- 
fendant." Groel  V.  United  Electric  Co.  of 
New  Jersey,  61  AtL  1061,  1064,  70  N.  J.  Eq. 
616. 

FORMALITT 

See  Informality. 

FORMATION 

Gen.  St.  1901,  §§  1251,  1252,  entitled  "An 
act  providing  for  the  formation  of  telephone 
companies,"  is  not  a  violation  of  Const,  art 
2,  i  16,  requiring  the  subject  of  an  act  to  be 
expressed  in  the  title ;  the  word  **f ormation" 
contemplating  not  only  the  right  to  incor- 
porate, but  all  rights  extending  to  a  corpora- 
tion so  incorporated  to  engage  in  the  tele- 
phone business.  City  of  Wichita  v.  Missouri 
&  K.  Telephone  Co.,  78  Pac.  886,  887,  70 
Kan.  441. 

FORMED 

.  In  Const  art  11,  S  3,  providing  that  no 
new  county  shall  be  established  which  shall 
reduce  any  county  to  a  population  less  than 
4,000,  nor  shall  a  new  county  be  "formed" 
containing  a  population  of  less  than  2,000, 
the  word  "formed"  means  finally  formed. 
State  ex  rel.  Chehalis  County  v.  Superior 
Court,  Pacific  County,  92  Pac.  345,  347,  47 
Wash.  453. 

In  section  2330,  Rev.  Codes  1905,  relat- 
ing to  the  division  of  counties,  the  word 
"upon"  means  after,  or  following,  and  the 
section  makes  the  qualifying  of  the  commis- 
sioners a  condition  precedent  to  clothing  the 
new  county  with  legal  existence.    The  word 


"formed"  means  and  relates  only  to  the  area 
of  the  county  and  has  no  reference  to  a 
county  equipped  with  means  of  government, 
and  therefore  the  voters  are  legal  voters  at  a 
primary  held  before  the  appointment  of  the 
commissioners.  Murray  v.  Davis,  128  N.  W. 
305,  306,  21  N.  D.  64;  WilUs  v.  Weatherwax, 
128  N.  W.  807,  21  N.  D.  69. 

The  words  "created"  and  "formed,"  as 
used  In  Sess.  Laws  1909,  c.  19,  by  which  a 
new  county  of  a  designated  name  was  creat- 
ed  and  formed  out  of  described  territory 
forming  part  of  an  existing  county,  and 
which  provided  that  after  the  county  should 
have  organized  it  should  constitute  a  portion 
of  a  judicial  district  and  be  attached  to  the 
existing  county  for  the  purposes  of  legisla- 
tive representation,  are  limited  in  their  mean- 
ing by  the  other  provisions  of  the  act,  and 
do  not  effect  an  immediate  division  of  the 
existing  oounty,  but  the  act  is  in  the  nature 
of  an  enabling  act  under  which  a  new  coun- 
ty may  be  constitutionally  formed.  Board 
of  Com'rs  of  Big  Horn  County  v.  Woods,  106 
Pac.  923,  926,  18  Wyo.  816. 

FORMALDEHYDE 

"Formaldehyde"  is  an  organic  compound 
product  of  alcohol.  An  ordinance  prohibit- 
ing the  sale  of  milk  containing  a  preservative 
is  within  the  power  to  pass  ordinances  neces- 
sary or  reasonably  appearing  to  be  necessary 
for  the  public  health,  though  a  preservative 
like  formaldehyde,  not  injurious  to  the  health, 
may  be  used.  City  of  St.  Louis  v.  Schuler, 
89  S.  W.  621,  624,  190  Mo.  524,  1  L.  B.  A. 
(N.  S.)  92a 

FORMER 

The  words  "former  wife,"  In  Pen.  Code 
1895,  art  344,  providing  that  any  person 
having  a  "former  wife"  living  who  shall  mar- 
ry another  shall  be  punished,  etc.,  are  used 
in  contradistinction  to  the  person  then  being 
taken  to  wife,  and  a  man  having  a  wife  liv- 
ing, who  marries  another  woman,  violates 
the  statute.  Burton  v.  State^  KU  S.  W.  226, 
227,  51  Tex.  Cr.  B.  196. 

FORMER  ACQUITTAL 

See,  also,  Autrefois  Acqnit 

A  plea  of  "former  acquittal**  or  former 
conviction  must  be  upon  a  prosecution  for 
the  identical  act  or  crime.  Unless  the  first 
indictment  was  such  as  the  prisoner  might 
have  been  convicted  upon  by  proof  of  the 
facts  contained  in  the  second  indictment,  an 
acquittal  on  the  first  can  be  no  bar  to  the 
second.  Thus  where  one  has  been  convicted 
of  assault  and  battery  with  Intent  to  kill, 
and  his  victim  thereafter  dies,  and  he  Is  In- 
dicted for  murder,  he  cannot  plead  former 
jeopardy  as  a  defense.  Commonwealth  v. 
Ramunno,  68  Atl.  184,  219  Pa.  204,  14  L.  B. 
A.  (N.  S.)  209,  123  Am.  St  Rep.  653,  12  Ann. 
Cas.  818. 
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The  test  of  whether  a  plea  of  "former  ac- 
quittar*  is  a  good  bar  depends  upon  whether 
the  evidence  to  support  the  second  Indict- 
ment would  have  been  sufficient  to  secure  a 
conviction  oh  the  first  Commonwealth  t. 
Shoener,  64  Ati.  890,  892,  216  Pa.  71. 

FOBMEB  ADJUBICATIOK 

^ee,  also,  Res  Adjudlcata. 

For  a  Judgment  to  constitute  a  former 
adjudication,  it  must  appear  that  the  matter 
now  in  dispute  was  in  that  case  put  in  issue 
and  tried.  Squaw  Creek  Drainage  Dlat  No. 
1  V.  Tumey,  138  S.  W.  12,  17,  235  Mo.  80. 

FORMER  OOKVICTIOK 

The  term  "former  conviction,"  as  used 
in  criminal  law,  has  reference  to  a  conviction 
in  a  court  having  Jurisdiction  to  try  the  of- 
fender for  the  particular  offense  and  does 
not  include  the  conviction,  by  a  court-mar- 
tial of  a  commissioned  officer  in  the  national 
guard  of  the  state,  of  conduct  unbecoming  an 
officer  and  a  gentleman  and  prejudicial  to 
military  discipline,  under  which  he  was  sen- 
tenced to  dismissal  from  the  service,  so  as 
to  bar  a  subsequent  indictment  for  grand 
larceny  founded  on  the  same  transactions. 
People  V.  Wendel,  112  N.  T.  Supp.  301,  302, 
59  Misc.  Rep.  354. 

An  information  for  opening  a  theater 
on  Sunday  alleging  that  accused  theretofore 
had  on  designated  dates  been  tried  and  con- 
victed of  offenses  of  like  character,  charges 
"former  convictions,"  within  Pen.  Code  1895, 
art.  1014,  authorizing  increased  punishment 
on  a  second  and  third  conviction  for  the 
"same  offense";  the  words  "same  offense" 
not  meaning  the  Identical  offense,  but  one  of 
like  character.  Muckenfuss  v.  State,  117  S. 
W.  853,  55  Tex.  Or.  R.  216. 

FORMER  JEOPARDY 

See    Autrefois     Acquit;    Jeopardy     (In 
Criminal  Law). 

FORMER  OWNER 

The  term  "former  owner,**  in  the  statute 
as  to  the  redemption  of  land  sold  for  taxes, 
is  the  owner  in  whose  name  the  land  had 
been  returned  delinquent.  Harvey  y-.  Hoff- 
inan,  62  S.  £.  371,  372,  108  Va.  626. 

FORMER  SPOUSE 

A  woman,  whose  husband  had  secured 
a  divorce  from  her,  was  not  granted  by  such 
decree  a  right  to  marry;  but  she  did  so 
while  such  divorced  husband  was  living,  he 
also  having  married  again.  Held,  that  such 
divorced  husband  was  the  "former  spouse" 
of  the  woman,  within  the  meaning  of  a  stat- 
ute making  it  a  felony  for  one  to  marry  while 
having  a  former  spouse  living.  Barfleld  v. 
Barfield,  35  South.  884,  885,  139  Ala.  290. 


In  an  action  for  injuries  to  land  by  the 
obstruction  of  a  water  course  by  a  fill  pro- 


vided with  insufficient  openings,  the  court 
charged  that  if  the  Jury  believed  that  de- 
fendant, when  it  built  its  railroad  over  the 
lands,  constructed  its  roadbed  so  as  to  dam 
and  hold  the  water  back,  and  vpithout  suffi- 
cient openings  to  allow  the  water  flowing  on 
the  land  to  pass  off  in  times  of  ordinary  rain- 
fall to  the  extent  "it  formerly  did,"  to  the 
injury  of  the  land,  and  by  reason  thereof  the 
market  value  of  tiie  land  had  diminished  to 
plaintiff's  damage,  the  Jury  should  find  for 
plaintiff,  and  in  another  instruction  charged 
that,  if  they  believed  from  the  evidence  that 
plaintiff  had  suffered  no  injury  and  damage 
except  such  as  was  necessarily  incident  to 
the  proper  construction  of  the  railroad,  they 
should  find  for  defendant.  Held,  that  the 
word  "formerly"  in  the  first  instruction  when 
read  in  connection  with  the  second  should 
be  construed  as  meaning  before  the  defend- 
ant built  its  road,  and  therefore  the  instruc- 
tion was  not  erroneous  since  the  second  in- 
struction excluded  all  injuries  except  those 
which  occurred  from  the  improper  construc- 
tion of  the  railroad.  Madlsonvllle,  H.  &  B. 
R.  Co,  V.  Wiar,  138  S.  W,  265,  267,  144  Ky. 
206. 

FORNICATION 

8ee  Did  Commit  Fornication, 

"Fornication"  at  common  law  ^was  un- 
lawful sexual  intercourse  between  a  man,  ei- 
ther married  or  single,  and  an  unmarried 
woman,  and  was  not  punishable  unless  ac- 
companied by  such  circumstances  as  per  se 
constituted  a  misdemeanor.  Richey  v.  State, 
87  N.  E.  1082,  1033,  172  Ind.  134,  139  Am.  St 
Rep.  362,  19  Ann.  Cas.  654. 

"  'Fornication*  alone  is  not  a  criminal  of- 
fense in  this  state."  State  v.  Clemenson,  99 
N.  W.  139,  140,  123  Iowa,  524. 

'^Fornication"  Is  sexual  intercourse  be- 
tween a  man,  married  or  single,  and  an  un- 
married woman.  Under  Bums*  Rev.  St.  1894, 
i  2090,  declaring  any  female  frequenting 
houses  of  ill  fame,  or  associating  with  un- 
chaste women,  or  committing  fornication  for 
hire,  a  prostitute,  and  authorizing  punish- 
ment, an  indictment  charging  a  female, 
among  other  acts,  with  committing  fornica- 
tion for  hire,  defines  an  offense,  though  it 
does  not  set  out  the  particular  acts  con- 
stituting the  offense.  Stanton  v.  State,  60 
N.  E.  999,  1000,  27  Ind.  App.  105. 

"The  word  'formication'  is  a  word  of  long 
settled  meaning  and  implies  an  act  with  an 
unmarried  woman;  so,  where  the  statute 
simply  makes  'fornication'  a  misdemeanor, 
the  use  of  the  word  as  descriptive  of  the  act 
would  seem  to  be  sufficient"  State  v.  Sharp, 
66  AtL  926,  927,  75  N.  J.  Law,  201. 

A  single  act  of  sexual  intercourse  be- 
tween a  man  and  an  unmarried  woman  does 
not  constitute  the  crime  of  "fornication" 
within  the  meaning  of  Gen.  St.  1894,  g  6557, 
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which  provides  that  if  "any  man  and  single 
woman  cohabit  together  they  shall  be  both 
guilty  of  fornication" ;  the  word  "cohabit" 
meaning  to  live  and  dwell  together.  State 
V.  WilUams,  102  N.  W.  722,  94  Minn.  319. 

The  word  "fornication"  implies  and  ex- 
presses the  act  of  sexual  intercourse,  and  in 
a  criminal  prosecution  "unlawful  intercourse" 
must  be  held  equivalent  thereto,  though 
neither  the  word  "sexual"  nor  the  word  "car- 
nal" is  used.  United  States  v.  Griego,  72 
Pac.  20,  21,  11  N.  M.  392. 

The  uniform  construction  put  upon  Rev. 
1905,  §  3350,  making  the  "fornication  and 
adultery"  of  the  husband  ground  for  divorce, 
is  that  to  constitute  the  offense  the  miscon- 
duct must  be  habitual.  Prendergast  v.  Pren- 
dergast,  59  S.  E.  692,  146  N.  C.  225. 

Under  Cr.  Code  1902,  |§  290,  292,  defining 
"fornication"  as  intercourse  with  "each  oth- 
er," and  providing  that  any  person  guilty 
of  it  shall  be  liable  to  indictment,  does  not 
prevent  indictment  of  either  party  to  tlie 
crime  separately.  State  v.  Sauls,  50  S.  E 
17,  18,  70  S.  C.  393. 

Under  Pen.  Code  1895,  art  357,  defining 
"fornication"  as  "the  living  together  and 
carnal  intercourse  with  each  other,  or  habitu- 
al carnal  intercourse  with  each  other  without 
living  together,  of  a  man  and  woman,  both 
being  unmarried,"  an  information  should  fol- 
low the  statutory  definition,  and  one  merely 
charging  habitual  carnal  Intercourse  was  in- 
sufficient Cannedy  v.  State,  125  S.  W.  31, 
58  Tex.  Cr.  R.  184. 

Other  sexual  ofPe&ies  distlncrulflhed 

In  all  cases  where  one  of  the  parties  to 
the  act  of  criminal  intercourse  is  married 
and  the  other  is  not  it  is  "adultery"  in  the 
married  party  and  "fornication"  in  the  un- 
married party.  State  v.  Chafin,  103  Pac. 
143,  144,  80  Kan.  653. 

The  crime  of  "fornication"  necessarily 
involves  the  idea  of  consent  of  both  parties ; 
and,  while  the  female*s  cohsent  in  some  in- 
stances may  be  procured  by  force  to  a  cer- 
tain degree,  where  force  was  used  in  the  in- 
ception of  the  offense,  it  must  at  least  be 
shown  that  consent  w^as  finally  induced  there- 
by. Nephew  v.  State,  63  S.  E.  930,  931,  5  Ga. 
App.  841. 

"Rape'*  is  an  act  of  sexual  intercourse 
accomplished  forcibly,  and  without  the  con- 
sent of  the  female.  If  it  be, with  her  consent, 
though  some  coercion  is  used  to  procure  con- 
sent, and  the  intercourse  is  illegal,  the  crime 
is  "adultery"  or  "fornication,"  as  the  case 
may  be.  The  law  recognizes  no  intermediate 
degree  of  force  in  the  accomplishment  of  an 
illegal  act  of  sexual  intercourse  which  is 
sufticlent  to  accomplish  the  act  contrary  to 
the  consent  of  the  female,  and  yet  not  con- 
stitute the  crime  of  rape.  Whidby  v.  State, 
49  S.  E.  811,  121  Ga.  588  (citing  Mathews  V. 


State,  29  S.  E.  424,  101  Ga.  547;   Taylor  t. 
State.  35  S.  E.  161  [6],  110  Ga.  150). 

FORTH 

See  Set  Forth. 

FORTHCOMING  BOND 

A  supersedeas  bond,  given  by  a  defend- 
ant to  obtain  possession  of  property  seized 
for  sale  in  a  mortgage  foreclosure  condition- 
ed that  he  would  hold  the  property  "subject 
to  the  proper  order  and  decree  that  may  be 
entered  finally  in  said  cause,"  was  a  "forth- 
coming bond,"  and  the  obligors  were  liable 
thereon  for  the  value  of  the  property;  it 
having  been  destroyed  by  fire  pending  the  ap- 
peal which  resulted  in  an  afilrmance  of  the 
foreclosure  decree.  Perry  v.  Tacoma  Mill 
Co.,  152  Fed.  115,  119,  120,  81  C.  C.  A.  333 
(citing  Omaha  Hotel  Co.  v.  Kountze,  2  Sup. 
Ct  911,  107  U.  S.  378,  27  L.  Ed.  609;  Dexter, 
Horton  &  Co.  v.  Say w  ard,  79  Fed.  237 ;  Mahl- 
man  v.  Williams,  12  S.  W.  335,  89  Ky.  282 ; 
Hinkle  v.  Holmes,  85  Ind,  405). 

FORTHWITH 

See  At  Once. 

"Forthwith,"  when  used  Id  reference  to 
time,  is  generally  construed  to  mean  without 
delay.  Bottle  Min.  &  Mill.  Co.  v.  Kern,  9d 
Pac.  994,  996,  9  Cal.  App.  527. 

There  is  no  precise  definition,  so  far  as> 
time  is  concerned,  of  the  words  "forthwith" 
and  "immediately";  but  the  meaning  depends 
on  the  circumstances  of  the  case  and  the 
act  to  be  performed.  Lewis  v.  Curry.  103^ 
Pac.  493,  496,  156  CaL  93. 

Jury  Law  (Acts  1909,  p.  319)  i  32,  whicti 
requires  service  of  a  copy  of  the  indictment 
and  jury  list  in  capital  felonies  "forthwith," 
is  mandatory,  and  failure  to  make  such  serv- 
ice before  February  21st,  the  day  accused's 
case  was  set  for  trial,  was  fatal  where  the 
jury  was  drawn  the  19th  and  the  order  for 
service  was  made  that  day;  "forthwith,"  a 
relative  term,  meaning  promptly,  with  all 
convenient  dispatch,  without  delay.  Haisteu 
V.  State,  59  South.  361,  362,  5  Ala.  App.  56. 

Am  reasonable  tine 

"Forthwith"  does  not  mean  instantane- 
ously, but  requires  action  to  be  talsen  within 
a  reasonable  time.  Lucas  v.  Western  Union. 
Telegraph  Co.,  109  N.  W.  191,  193,  131  Iowa, 
669,  6  L.  R.  A.  (N.  S.)  1016 ;  Routt  v.  Dils,  90 
Pac.  67,  69,  40  Colo.  50 ;  Everson  v.  General 
Accident  Fire  &  Life  Assur.  Corp.,  Limited, 
of  Perth,  Scotland,  88  N.  E.  658,  660,  202 
Mass.  169. 

The  term  "forthwith"  does  not  in  all 
cases  mean  Instanter,  but  may  and  often  doea 
have  a  relative  meaning  and  may  mean  all 
reasonable  celerity,  or  all  reasonable  dispatch ; 
w^ith  reasonable  and  proper  diligence.  Thus 
under  Detroit  City  Charter  providing  that 
the  tax  roll  shall  be  delivered  July  1st,  and 
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that  **forthwlth"  six  days*  notice  by  publica- 
tion shall  be  given  which  shall  be  a  demand 
for  payment,  a  publication  on  each  of  the 
first  seven  days  of  the  month,  except  July 
4th,  Is  sufficient.  Walker  v.  City  of  Detroit, 
101  N.  W.  809,  810,  138  Mich.  538. 

The  terms  "forthwith,"  "immediately," 
etc.,  as  used  In  contracts,  are  to  be  liberally 
construed,  and  they  do  not  mean  the  abso- 
lute exclusion  of  any  interval  of  time,  but 
only  that  no  unreasonable  length  of  time 
shall  intervene  before  performance.  Claus- 
Shear  Co.  v.  E.  Liee  Hardware  House,  53  S. 
E.  433,  434,  140  N.  C.  552,  6  Ann.  Cas.  243. 

As  used  in  the  unloading  clause  of  a 
bin  of  lading,  the  word  **forthwlth"  has  been 
held  to  mean  no  more  than  without  unrea- 
sonable delay.  Tweedle  Trading  Co.  v.  Pitch 
Pine  Lumber  Co.,  156  Fed.  88,  89. 

In  insnraiLee 

One  agreeing  to  procure  "forthwith"  in- 
surance on  the  building  of  another  is  entitled, 
before  becoming  liable  for  a  breach,  to  a 
reasonable  time  within  which  to  procure  in- 
surance. And.  where  one  agreed  to  procure 
"forthwith'*  insurance  on  the  building  of  an- 
other, and  the  building  on  the  morning  of  the 
jsecond  day  thereafter  was  destroyed  by  fire, 
and  no  insurance  had  been  procured,  the 
question  whether  the  delay  in  procuring  the 
insurance  was  reasonable  or  not  was  for  the 
jury.  Ralner  v.  Schulte,  113  N.  W.  396,  397, 
133  Wis.  130. 

"The  phrases  'immediate  notice,*  *notlce 
forthwith,*  *as  soon  as  possible,'  *as  soon  as 
practicable,'  used  in  policies  of  guaranty  in- 
surance providing  that  notice  of  loss  shall 
be  given  to  the  insurer  by  the  insured  with- 
in a  certain  designated  time,  have  practically 
the  same  meaning,  to  wit,  that  the  insurer 
shall,  with  all  promptitude  considering  the 
probable  amount  of  the  loss,  and  the  probabil- 
ity of  the  'risks'  endeavoring  to  escape, 
give  notice  to  the  insurer  of  the  occurrence 
of  the  loss."  Fidelity  &  Guaranty  Co.  of 
New  York  v.  Western  Bank  (Ky.)  94  S.  W. 
3,  5  (ctuoting  and  adopting  definition  in 
Frost,  Guaranty  Ins.  §  104). 

In  reference  to  official  duties 

The  construction  generally  given  by  the 
courts  to  the  word,  "forthwith"  and  "imme- 
diately," whether  occurring  in  contracts  or 
statutes,  is  that  the  act  referred  to  should  be 
performed  within  such  convenient  time  as  Is 
reasonably  requisite,  and  what  is  a  reason- 
able time  is  to  be  determined  by  the  facts 
of  the  particular  case  In  hand.  As  used  in  a 
statute  requiring  a  magistrate  before  whom 
one  is  charged  with  an  offense  to  proceed 
"forthwith"  to  an  examination  or  trial,  It 
means  reasonable  time,  determined  by  the 
facts  of  the  case,  and  a  prisoner  brought 
before  a  magistrate  and  detained  about  an 
hour  is  not  unreasonably  restrained,  where 
during  that  time  she  refused  to  submit  to 
the  magistrate's  custody  and  by  her  conduct 


contributed  to  the  delay  by  obstructing  him 
in  taking  proper  action.  Meyers  v.  Dunn, 
104  S.  W.  352,  354,  126  Ky.  548,  18  L.  R.  A. 
(N.   S.)   881. 

"There  is  no  precise  definition,  so  far 
as  time  Is  concerned,  of  the  words  'forthwith* 
and  'immediately.'  In  every  case  the  mean- 
ing depends  upon  the  circumstances  of  the 
case  and  the  act  to  be  performed."  St.  1906, 
p.  23,  c.  19,  §  3,  requiring  the  Governor 
"forthwith,"  on  the  filing  on  or  before  Sep- 
tember 15th  of  the  list  of  corporations  delin- 
quent in  payment  of  their  license  tax,  to  is- 
sue a  proclamation  that  the  charters  of  such 
domestic  corporations  and  the  right  of  such 
foreign  corporations  will  be  forfeited  unless 
the  tax  be  paid  on  or  before  November  30th, 
and  section  4,  requiring  that  the  proclama- 
tion shall  be  filed  In  the  office  of  the  Secre- 
tary of  State  immediately  and  the  secretary 
shall  cause  it  to  be  inunediately  published 
in  two  dally  newspapers  of  the  state,  Is  sat- 
isfied as  to  dispatch  by  the  proclamation  be- 
ing Issued  September  18th  and  published  Sep- 
tember 2lst  Lewis  V.  Curry,  103  Pac  493, 
496,  156  Cal.  93. 

The  requirements  of  Code  Civ.  Proc.  I 
3152,  that  the  papers  shall  "forthwith"  be 
sent  to  the  justice  to  whom  the  transfer  is 
made,  and  the  plaintiff  shall  "forthwith"  ap- 
pear before  him.  Indicate  a  purpose  to  have 
the  order  made  at  a  time  when,  in  the  order- 
ly course  of  the  proceedings,  the  parties,  or 
the  plalntifC,  at  least,  would  be  supposed  to 
be  before  the  justice,  so  that  both  parties 
would  have  notice  that  it  was  made,  and  so 
that  on  the  receipt  ot  the  order  by  the  justice 
to  whom  the  action  is  transferred,  it  will  be 
in  a  condition  to  be  at  once  tried  or  further 
postponed  as  such  latter  justice  shall  deter- 
mine. De  Zur  v.  Provost,  90  N.  Y.  Supp. 
1016,  1018,  99  App.  Dlv.  14. 

In  uervioe  of  writs  or  ordem 

A  mittimus,  directing  the  commitment  of 
a  girl  to  the  state  Industrial  school  "forth- 
with," meant  that  she  should  be  committed 
"as  soon  as  may  be,"  so  that  the  fact  that  she 
was  not  committed  because  of  a  legal  quaran- 
tine existing  at  the  school  when  she  was  tak- 
en there  by  the  oflicer  would  not  require  that 
she  be  released  from  custody.  In  re  Edson 
82  Ati.  664,  666,  85  Vt  366. 

Under  Insolvency  Act  (St.  1880,  p.  83,  c. 
87)  §  7,  providing  that  a  copy  of  the  order  ad- 
judicating one  insolvent  and  appointing  a  time 
and  place  for  a  meeting  of  creditors  shall  be 
served  "forthwith"  by  mail  on  all  creditors, 
proof  that  the  order  was  mailed  four  days 
after  its  making,  but  prior  to  the  first  pub- 
lication thereof  in  a  newspaper,  and  more 
than  30  days  before  the  time  fixed  for  the 
creditors'  meeting,  shows  a  compliance  with 
the  statute ; ,  the  term  "forthwith,"  like  the 
term  "immediate,"  not  being  construed  as  a 
time  immediately  succeeding,  without  an  in- 
terval.   Newlove  v.  Mercantile  Trust  Co.  of 
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San  Francisco,  105  Pac.  971,  976,  156  Cal. 
657. 

Ab  to  payment  at  ta:^  sales 

Where  bids  at  a  tax  sale  were  made  on 
November  15tb,  just  before  the  close  of  the 
day,  and  the  full  consideration  was  paid  on 
the  next  day,  there  was  a  compliance  with 
Rev.  Laws  1005,  |  937,  that  the  payment  be 
•Immediately"  and  "forthwith.**  Minnesota 
Debenture  Co.  v.  Scott,  119  N.  W.  391,  394, 
106  Minn.  82. 

FORTUITOUS 

A  "fortuitous  event,**  as  defined  In  Code 
of  1825,  is  that  which  happens  by  a  cause  or 
force  which  we  cannot  resist.  Lehman, 
Stern  &  Co.  v.  Morgan*s  Louisiana  &  T.  R. 
&  S.  S.  Co.,  38  South.  873,  874,  115  Ga.  1,  70  L. 
R.  A.  562,  112  Am.  St.  Rep.  259,  5  Ann.  Cas. 
818. 

A  "fortuitous  event"  is  an  inevitable  ac- 
cident or  a  cause  beyond  human  control,  ir- 
resistible force,  which  means  such  an  inter- 
position of  human  agency  as  from  its  nature 
and  power  is  absolutely  uncontrollable.  Cook 
&  Laurie  Contracting  Co.  v.  Denis,  49  South. 
1014, 1015, 124  La.  161  (ciUng  Bouvier  "Casu- 
alty"). 

FORTUNE  TELLER 

As    disorderly    person,    see    Disorderly 
Person. 

Rem.  &  Bal.  Code,  |  2688,  which  defines 
one  who  practices  "fortune  telling"  to  be  a 
vagrant,  is  constitutional,  and  extends  to  the 
vocation  of  professing  to  tell  future  events 
in  one's  life  by  casting  horoscopes,  etc., 
though  the  principles  of  astrology  be  fol- 
lowed. State  V.  Neitzel,  125  Pac.  939,  69 
Wash.  567,  43  L.  R.  A.  (N.  S.)  203. 

FORWARD 

See  Regularly  Forward. 

"To  forward,**  as  used  in  a  contract  for 
the  shipping  of  freight  with  a  common  car- 
rier, the  carrier  agreeing  **to  forward**  the 
freight  from  the  point  of  shipment  to  destina- 
tion, signifies  to  carry  forward  rather  than 
to  deliver  to  others  for  carriage.  Fatman  v. 
Cincinnati,  H.  &  D.  R.  Co.  (Ohio)  2  Disn.  248, 
250  (citing  Blossom  v.  Griffin,  13  N.  Y.  569, 
571,  67  Am.  Dec.  75). 

FORDCTARD  MOVEMEKT 

In  ordinary  speech  the  "forward  move- 
ment** of  a  car  implies  that  the  car  was  in  a 
state  of  repose  when  the  movement  began. 
Peterson  v.  Metropolitan  St.  Ry.  Co.,  Ill  S. 
W.  37,  42,  211  Mo.  498  (citing  Flaherty  v. 
St.  Louis  Transit  Co.,  106  S.  W.  18,  21,  207 
Mo.  318). 

FORDCTAItBER 

A  "forwarding  merchant'*  or  **f or  ward- 
er** is  one  who  ships  or  sends  forward  goods 


for  others  to  their  destination  by  the  in- 
strumentality of  third  persons  without  him- 
self incurring  the  liability  of  a  carrier  to 
deliver  them,  and  neither  includes  a  consign- 
or shipping  goods  nor  a  carrier  engaged  in 
transporting  them.  In  re  Emerson,  Marlow 
&  Co.,  199  Fed.  95,  98,  117  a  C.  A.  635. 

FORWARBIHG  AGENT 

As  person,  see  Person. 

FORWARBIHG  CARRTER 

In  a  bill  of  lading  stipulating  that  the 
liability  of  a  forwarding  carrier  for  loss  shall 
cease  on  delivery  to  the  connecting  carrier, 
and  that  of  a  delivering  carrier  on  delivery  at 
the  station  of  delivery,  the  term  "forwarding 
carrier"  applies  to  all  carriers  who  transport 
goods  to  the  delivering  carrier,  and  the  term 
"delivering  carrier"  to  the  carrier  who  actu- 
ally delivers  the  goods  at  their  destination. 
Brunk  v.  Ohio  &  K.  Ry.  Co.,  105  S.  W.  443, 
444,  127  Ky.  304. 
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FORWARBIKG  MBRCHAKT 

A  "forwarding  merchant"  or  "forwarder' 
is  one  who  ships  or  sends  forward  goods  for 
others  to  their  destination  by  the  instrumen- 
tality of  third  persons  without  himself  In- 
curring the  liability  of  a  carrier  to  deliver 
them,  and  neither  includes  a  consignor  ship- 
ping goods  nor  a  carrier  engaged  in  trans- 
porting them.  In  re  Emerson,  Marlow  &  Co., 
199  Fed.  95,  98,  117  C.  C.  A.  635. 

FOUND 

See  Find — ^Found;  OflBce  Found. 

FOITKB  WITH  THE  WILI. 

Where  a  will  makes  reference  to  a  sealed 
letter  "found  with  the  will,**  any  sealed  let- 
ter, or  any  number  of  them,  setting  forth 
the  purposes  of  the  tfust  made  by  anybody 
at  any  time  after  the  will  was  executed  and 
"found  with  the  will,**  would  each  fully  and 
accurately  answer  the  reference.  Appeal  of 
Bryan,  58  Atl.  748,  749,  77  Conn.  240,  68  L. 
R.  A.  368,  107  Am.  St  Rep.  34,  1  Ann.  Cas. 
393. 

FOUNBATION  OF  ACTION 

That  petitioner,  for  a  writ  of  partition 
attaches  as  an  exhibit  to  the  petition  a  copy 
of  the  deed  under  which  he  claims  title  to  an 
undivided  interest  in  the  land  sought  to  be 
partitioned  does  not  make  such  deed  the 
foundation  of  an  action,  within  Civ.  Code 
1895,  §  5066,  providing  that  a  party  in  his 
plea  or  answer  cannot  deny  a  deed  which  is 
the  foundation  of  the  action,  unless  he  makes 
affidavit  of  the  truth  of  such  plea  or  answer 
at  the  time  of  fiUng  it  Webb  v.  Till,  67  S. 
E.  1034,  1035,  134  Ga.  38a 

FoimBEB  OX  coNSTmrnox 

A  seller  of  a  traction  engine  for  use  by 
j  the  buyer  in  the  performance  of  his  contract 
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with  the  government  under  the  reclamation 
act  (Act  June  17,  1902,  c.  1093,  82  Stat  388), 
who  as  mortgagee  for  the  price  remained  the 
owner  with  right  to  possession  for  the  fail- 
ure of  the  buyer  to  pa^r  at  maturity  the  first 
note  for  the  price,  could,  on  the  government 
taMng  possession,  as  authorized  by  section 
7  of  the  act,  of  the  contractor's  machinery 
and  completing  the  work,  sue  the  government 
for  the  value  of  the  use  of  the  engine  either 
on  an  implied  contract  to  pay  therefor,  or  on 
its  constitutional  obligation  within  the  Tuck- 
er act  (Act  March  3,  1887,  c.  359,  24  Stat 
505),  authorizing  actions  on  claims  founded 
on  the  Constitution  or  on  contracts,  express 
or  implied.  United  States  v.  Buffalo  Pitts 
Co.,  193  Fed.  905,  908,  114  0.  C.  A.  119. 

FOUNDED  UPON  A  CONTRACT 

A  claim  for  damages  for  breach  of  con- 
tract is  one  **founded  upon  a  contract,"  with- 
in the  meaning  of  Bankr.  Act  July  1,  1898, 
e.  541,  §  63a,  30  Stat  562,  and  is  provable  in 
bankruptcy.  In  re  EYederick  L.  Grant  Shoe 
Co.,  130  Fed.  881,  882,  66  C.  C.  A.  7& 

A  claim  arising  out  of  the  conversion  by 
stockbrokers  of  shares  purchased  and  held 
by  them  on  a  customer's  account,  charging 
him  with  commission  and  interest,  and  cred- 
iting him  with  amounts  received  as  margins, 
is  provable  under  Bankr.  Act.  July  1,  1898,  c. 
541,  I  63a,  as  a  debt  **founded  upon  an  open 
account,  or  upon  a  contract,  express  or  im- 
pUed."  Crawford  v.  Burke,  25  S.  Ct  9-13, 
195  U.  S.  176,  49  li.  Ed.  147. 

FOUNDLING 

Under  Civ.  CJode,  art.  213,  provldinsr  thnt 
**the  foundling  whom  persons  ftom  charity 
have  received  and  brought  up  cannot  be 
claimed  by  its  father  and  mother,"  a  "found- 
ling" must  be  considered  as  a  child  without 
parents  and  as  standing  on  the  same  footing 
as  a  child  whose  parents  are  dead.  Succes- 
sion of  Dupre,  41  South.  324,  325,  116  6a. 
1090. 

FOUNTAIN 

As  dty  purpose,  see  City  Purpose. 

FOUNTAIN  PEN 

As  penholder,  see  Penholder. 

FOUR 

Four  successive  weeks,  see,  also,  Suc- 
cessive. 

Notice  to  nonresidents,  inserted  in  a 
weekly  newspaper  September  14,  21,  28,  and 
October  6,  1899,  was  published  **four  consec- 
utive weeks,"  within  the  meaning  of  section 
79  of  the  Code,  providing  that  "the  publica- 
tion must  be  made  four  consecutive  weeks  in 
some  newspaper."  Burr  v.  Finch,  136  N.  W. 
72,  73,  91  Neb.  417. 

2  WDB.&  P^n  Seb.-~40 


Bev.  Codes,  {  6521,  requiring  summons 
by  publication  to  be  published  once  a  week 
for  four  successive  weeks,  and  making  the 
service  complete  on  the  day  of  the  fourth 
publication,  does  not  require  the  publication 
to  cover  four  full  weeks;  four  publications 
being  sufficient  Smith  v.  Collls,  112  Pac. 
1070,  1071,  42  Mont  350.  Ann.  Gas.  1912A, 
1159. 

Gen.  St  1901,  §  6346,  in  force  prior  to 
1909,  providing  that  the  county  treasurer 
should  offer  school  land  for  sale  after  giving 
"four  weeks'  notice  thereof*  in  a  newspaper, 
required  that  a  publication  should  be  made 
28  days  before  the  day  of  sale.  Jackson  v. 
Guss,  120  Pac.  353,  354,  86  Kan.  280. 

FOURTH 

Quarter  synonymous,  see  Quarter. 

FOWL 

Any  useful  fowl,  see  Any. 
As  animals,  see  Animals. 

AU  lexicographers  give  the  primary  defl< 
nitlon  of  "fowl"  as  "any  bird."  "The  word 
*fowr  and  'bird'  have  been  used  Interchange- 
ably for  all  generations."  State  v.  Davla,  61 
Atl.  2,  3,  72  N.  J.  Law,  845. 

FRACTION 

In  a  deed  describing  the  property  as  "all 
that  fraction  of  land  lying  east  of  lot  eight 
(8)  and  south  of  the  alley  in  B.'s  subdivision 
in  block  one  (1)  of  A.'s  second  addition  to 
the  town  of  E.  as  platted  and  recorded  In  the 
clerk's  office  of  B.  county,  and  extending  east 
to  the  street  now  known  as  T.  street,"  the 
word  "fraction"  does  not  limit  the  descrip- 
tion to  block  one  (1)  where  the  grantor  at  the 
time  owned  a  tract  34  feet  and  8  inches  wide 
and  131  feet  long,  so  as  to  exclude  from  the 
conveyance  a  strip  outside  of  the  block  of  a 
wedge-shape,  11  feet  at  one  end  and  34  feet 
wide  at  the  other.  Lamson  v.  Village  of 
Elm  Creek,  114  N.  W.  277,  278,  80  Neb.  369. 

FRACTIOXAIi 

Two  lots  on  a  plat  were  "fractional  lots," 
where  the  irregular  south  boundary  of  the 
plat  cuts  the  end  line  and  the  sideline  of 
one  of  the  lots,  leaving  it  roughly  triangular 
in  shape,  and  cuts  off  the  corner  of  the  other 
lot,  leaving  it  in  the  shape  of  a  parallelo- 
gram with  one  corner  lopped  off.  Miller  v. 
Lavelle,  110  N.  W.  421,  422,  130  Wis.  500. 

The  purpose  of  the  statutory  provision 
that  in  all  cases  of  addition  to  or  deduction 
from  assessments  by  the  board  of  equaliza- 
tion, the  rate  of  per  cent,  of  addition  or  de- 
duction shall  be  "even  and  not  fractional," 
is  to  facilitate  the  labor  of  computing  the 
decrease  or  increase,  and  hence  an  increase 
of  12%  per  cent  is  authorized.  Clark  v. 
I>awrence  County,  111  N.  W.  558,  21  S.  D. 
254. 
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The  process  by  which  kapak  was  manu-   FRANCHISE 
factured  from  crude  elaterite  ore  was  called 
"fractional  distillation."     Elaterite  Paint  & 
Mfg.  Co.  V.  S.  E.  Frost  Co.,  117  N.  W.  388, 
390,  105  Minn.  239. 


FRACTURE 

See  CoUes*  Fracture;   Pott's  Fracture. 
Greeustick  fracture,  see  Greenstick  Break 
or  Fracture. 

"Fracture,"  as  applied  to  a  bone,  means 
a  break.  Standen  v.  Pennsylvania  R.  Co.,  63 
Atl.  467,  469,  214  Pa.  189,  6  Ann.  Cas.  408. 

FRAME 

Miniature  frames  not  dutiable  as  articles 
commonly  known  as  jewelry,  see  Arti- 
cles Within  Tariff  Act 

"Frame,"  as  applied  to  a  building,  means 
wooden.  A  "frame  building"  is  one  con- 
structed with  a  timber  frame  covered  with 
boards  or  shingles,  and  does  not  include  a 
wooden  building  covered  with  corrugated 
Iron.  Oimstead  v.  People,  for  Use  of  Town 
of  Littleton,  91  Pac.  1113,  41  Colo.  32  (quot- 
ing and  adopting  the  definition  In  19  Cyc.  p. 
1450). 

The  word  "frame,"  as  used  in  San  Fran- 
cisco Ordinance  No.  31,  §  3,  prohibiting  the 
erection  of  "frame  buildings"  within  fire  lim- 
its, means  wooden.  Morton  v.  Wessinger, 
113  Pac.  7,  8,  58  Or.  80  (citing  3  Words  and 
Phrases,  p.  2929). 

A  contract  of  sale  of  "window  frames 
set  with  glass"  embraces  the  sashes  in  which 
the  glass  is  set,  and  also  the  frames.  Way  v. 
Ryther,  42  N.  E.  1128,  165  Mass.  226. 

JFRAMEWORK 

In  the  act  abolishing  grade  crossings  (St. 
1906,  c.  463),  which  provides  that,  where  a 
public  way  crosses  a  railroad  by  an  overhead 
bridge,  the  framework  of  the  bridge  shall  be 
maintained  by  the  railroad  and  the  surface 
of  the  bridge  by  the  town,  the  word  "sur- 
face" is  not  employed  in  its  geometrical 
sense,  as  signifying  a  plane,  but  Includes 
some  degree  of  thickness.  It  is  used  in  con- 
tradistinction to  "framework,"  and  is  tanta- 
mount to  the  flooring  of  the  bridge  consider- 
ed as  a  whole.  The  word  "framework,"  as 
applied  to  things  built  or  constructed,  means 
that  which  furnishes  form  or  strength,  or 
both,  and  is  the  antithesis  of  "surface";  and, 
in  the  division  of  the  whole  structure  of  the 
bridge  into  these  two  parts,  the  word  "frame- 
work" has  some  tendency  to  point  out  that 
which  constitutes  the  carrying  strength  of 
the  bridge,  while  "surface"  relates  more 
nearly  to  that  which  in  the  limits  of  the 
carrying  strength  supports  the  immediate 
burden  of  travel.  The  word  "surface"  in- 
cludes both  layers  of  the  flooring,  for  the 
repair  of  which  the  town  is  liable.  Sullivan 
V.  Boston  &  A.  R.  K.,  96  N.  E.  347,  348,  219 
Mass.  229. 


See  Corporate  Franchise;  Creative  Fran- 
chise; Each  Special  Franchise;  Elec- 
tive Franchise;  Exercising  Corporate 
,  Franchise;  Ferry  Franchise;  General 
Franchise;  Part  of  Franchise;  Prima- 
ry Franchise;  Public  Franchise ;  Right 
and  Franchise;  Sale  of  Franchise  and 
Property;  ^Secondary  Franchise;  Spe- 
cial Franchise. 

Destruction  of,  see  Taking  (In  Eminent 
Domain). 

Situs  of  franchise,  see  Situs. 

Use  of  franchise,  see  Use — Used. 

A  "franchise,"  according  to  the  defini- 
tion given  by  Blackstone,  is  a  royal  privilege 
or  branch  of  the  king's  prerogative  subsisting 
In  the  hands  of  the  subject,  and,  being  de- 
rived from  the  crown,  must  arise  from  the 
king's  grant.  Corporate  franchises  in  tlie 
American  states  emanate  from  the  goyem- 
ment  or  sovereign  power,  owe  their  existence 
to  a  grant,  or,  as  at  common  law,  to  prescrip- 
tion, which  presupposes  a  grant,  and  are 
vested  in  individuals  or  a  body  politic.  City 
of  Chicago  v.  Rothschild  &  Co.,  72  N.  E.  698, 
699,  212  III.  590  (quoting  and  adopting  defi- 
nition in  Chicago  City  R.  Co.  v.  People  ex 
rel.  Story,  73  111.  541,  547). 

A  "franchise"  is  a  special  privilege  con- 
ferred by  the  government  on  Individuals. 
Southern  Ry.  Go.  v.  Greene,  49  South.  404, 
406,  160  Ala.  396;  Central  of  Georgia  Ry. 
Co.  v.  Gaston,  49  South.  412,  160  Ala.  671. 

"A  'franchise*  is  simply  a  special  privi- 
lege granted  by  the  state  directly  or  through 
one  of  its  mandatories."  Crocker  v.  Scott, 
87  Pac.  102,  111,  149  Cal.  575. 

A  "franchise"  is  a  grant  or  special  priv- 
ilege conferred  by  the  sovereign  power  of  the 
state.  People  ex  rel.  Fitzhenry  v.  Union  Gas 
&  Electric  Co.,  98  N.  E.  768,  771,  254  111.  395. 

"A  *franchise'  is  a  special  privilege  em- 
anating from  the  government  by  a  legislative 
grant  and  vested  in  an  individual  person  or 
in  a  body  politic  or  corporate."  Leather- 
wood  V.  Hill,  89  Pac  521,  523,  10  Ariz.  243. 

"A  'franchise*  is  a  right,  privilege,  or 
power  of  public  concern,  which  ought  not  to 
be  exercised  by  private  individuals  at  their 
will  and  pleasure,  but  should  be  reserved 
for  public  control  and  administration,  either 
by  the  government  directly  or  by  public 
agents  acting  under  such  conditions  and  reg- 
ulations as  the  government  may  impose  in 
the  public  interest."  Norfolk  &  P.  Belt  Line 
R.  Co.  V.  Commonwealth,  49  S.  E.  39,  40,  103 
Va.  289  [quoting  and  adopting  definition  in 
California  v.  Cent.  P.  R.  Co.,  8  Sup.  Ct  1073, 
127  U.  S.  1,  32  L.  Ed.  150]. 

A  franchise  Is  a  grant  of  right  by  public 
authority,  the  main  element  of  which  is,  in 
general,  "permission**  to  do  something  which 
otherwise  the  grantee  would  not  have  the 
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right  to  do.     Western  Union  Telegraph  Co. 
V.  Wright,  185  Fed.  250,  253,  107  C.  C.  A.  356. 

In  common  usage,  the  term  "franchise" 
refers  to  any  special  privilege  or  right  con- 
ferred by  legislative  power  on  corporations 
or  persons.  The  corporate  right  to  exist  is 
often  called  a  franchise.  State  v.  Farmers' 
&  Mechanics'  Savings  Bank  of  Minneapolis, 
130  N.  W.  445,  447,  114  Minn.  95. 

A  "franchise"  is  a  special  privilege  con- 
ferred by  the  government  on  individuals 
which  does  not  belong  to  the  citizens  of  the 
country  generally  by  common  right.  City  of 
New  York  v.  Interborough  Rapid  Transit 
Co.,  104  N.  Y.  Supp.  157,  160,  53  Misc.  Rep. 
120  (quoting  and  adopting  Bank  of  Augusta 
v.  Earle,  13  Pet  [38  U.  S.]  579,  10  L.  Ed. 
274);  Consolidated  Gas  Co.  of  Baltimore  v. 
City  of  Baltimore,  61  Atl.  532,  534,  101  Md. 
541,  1  L.  R.  A.  (N.  8.)  263,  109  Am.  St.  Rep. 
5S4  (citing  2  Wash.  Real  Prop.  303). 

A  "franchise"  is  a  right  or  privilege 
granted  by  the  sovereignty  to  one  or  more 
parties  to  do  some  act  or  acts,  which  they 
could  not  do  without  this  grant  from  the  sov- 
ereign power.  South  McAlester-Bufaula  Tel- 
ephone Co.  V.  State  ex  rel.  Baker-Reidt  Mer- 
cantile Co..  106  Pac.  962,  968,  25  Okl.  524. 
Familiar  illustrations  are  the  right  to  be 
a  corporation,  to  hold  property,  to  sue  and 
be  sued  as  such,  the  right  to  build  a  bridge, 
or  to  operate  a  ferry  over  a  public  stream 
and  to  collect  tolls  therefor,  the  right  to  con- 
struct and  operate  on  and  in  the  streets  of 
a  city  a  street  railway,  waterworks,  gas- 
works, electric  light  works  to  supply  the  city 
and  its  inhabitants  with  transportation,  wa- 
ter, gas,  and  electric  lights,  respectively,  and 
to  take  tolls  therefor.  In  this  country  the 
title  of  every  lawful  franchise  is  deraigned 
from  the  nation  or  the  state,  and  the  city  of 
Denver  had  no  power  to  grant  any  franchise 
which  the  Constitution  and  the  laws  of  the 
state  of  Colorado  had  not  authorized  it  to 
give.  It  is  not,  however,  every  privilege  or 
permission  granted  by  state  or  city  to  occupy 
or  to  use  public  rivers,  highways,  or  streets 
that  rises  to  the  dignity  of  a  franchise.  A 
privilege  granted  by  a  city  to  a  private  party 
to  occupy  or  use  a  portion  of  a  public  street 
temporarily  for  the  construction  of  a  build- 
ing upon  an  abutting  lot,  for  a  cab  stand,  an 
apple  stand,  or  for  any  similar  commercial 
purpose,  is  a  license  and  not  a  franchise. 
The  exact  line  of  demarcation  between  fran- 
chises and  licenses  may  not  be  clearly  drawn, 
but  their  general  characters  and  limits  are 
so  well  known  and  so  clearly  established  that 
it  Is  not  difficult  to  assign  many  rights  grant- 
ed to  the  class  to  which  they  belong.  A  right 
or  privilege  which  is  essential  to  the  per- 
formance of  the  general  function  or  purpose 
of  the  grantee,  and  which  is  and  can  be 
granted  by  the  sovereignty  alone,  such  as  the 
right  or  pilvilege  of  a  corporation  to  operate 
an  ordinary  or  commercial  railroad,  a  street 
raihroad,  city,  waterworks,  or  gasworks,  and 


to  collect  tolls  therefor,  is  a  "franchise."  A 
right  or  privilege  not  essential  to  the  general 
function  or  purpose  of  the  grantee,  and  of 
such  a  nature  that  a  private  party  miglit 
grant  a  like  right  or  privilege  upon  his  prop- 
erty, such  as  a  temporary  or  revocable  per- 
mission to  occupy  or  use  a  portion  of  some 
public  ground,  highway,  or  street,  is  a  li- 
cense and  not  a  franchise.  A  privilege  of 
the  latter  character,  such  as  a  permission  to 
lay  and  operate  a  railroad  across  or  for  a 
short  distance  upon  a  public  street,  is  a  grant 
of  an  easement  or  right  of  way.  An  ease- 
ment or  right  of  way  is  not  necessarily  a 
creation  of  or  a  grant  by  the  sovereignty.  A 
private  citizen  may  confer  it  over  his  own 
land,  and  the  permission  by  a  clty^to  exer- 
cise such  a  privilege  on  one  of  its  streets  is 
of  even  less  efficacy  than  such  a  private 
grant,  because  it  is  subject  to  the  rights  of 
the  abutting  owners,  while  the  private  own- 
er's grant  confers  the  perfect  right  of  way 
over  his  property.  The  word  "franchise" 
does  not  include  within  its  true  significance 
a  revocable  permission  granted  by  a  city  to 
a  company  incorporated  and  empowered  to 
perform  its  corporate  functions  by  a  state,  to 
use  for  its  purposes  certain  streets  or  parts 
of  streets  in  the  municipality.  McPhee  &  Mc- 
Glnnity  Co.  v.  Union  Pac.  R.  Co.,  158  Fed. 
5,  10-13,  15,  20,  87  C.  C.  A.  619  (citing  Bank 
of  Augusta  V.  Earle,  13  Pet.  [38  U.  S.]  595. 
10  L.  Ed.  274;  Denver  &  S.  Ry.  Co.  v.  Den- 
ver City  Ry.  Co.,  2  Colo.  673,  682;  New  Or- 
leans Gaslight  Co.  V.  Louisiana  Light  &  Heat 
Producing  &  Manufacturing  Co.,  6  Sup.  Ct. 
252,  115  U.  S.  650,  659,  29  L.  Ed.  516;  WaUa 
Walla  V.  Walla  Walla  Water  Co.,  19  Sup.  Ct. 
77,  172  U.  S.  1,  9,  43  L.  Ed.  341;  City  of  Den- 
ver V.  Denver  City  Cable  Ry.  Co.,  45  Pac. 
439,  22  Colo.  565;  Donahue  v.  Morgan,  50 
Pac.  1038,  24  Colo.  389,  390,  400;  Thomas  v. 
City  of  Grand  .Tunction,  56  Pac.  665,  13  Colo. 
App.  80,  81 ;  City  of  Denver  v.  Denver  Union 
"Water  Co.,  91  Pac.  918,  919,  41  Colo.  77). 

It  is  a  "franchise"  to  be  empowered  to 
build  a  bridge  or  keep  a  ferry  over  a  public 
stream,  with  a  right  to  demand  tolls  or  to 
build  a  mill  upon  a  public  river.  Consolidat- 
ed Gas  Co.  v.  City  of  Baiamore,  61  Atl.  532, 
534,  101  Md.  541,  1  L.  R.  A.  (N.  S.)  263,  109 
Am.  St.  Rep.  58^  (citing  Tuckahoe  Canal  Co. 
V.  Tuckahoe  &  J.  R.  R.  Co.,  11  Leigh  [Va.] 
42,  36  Am.  Dec.  374). 

As  commodity 

See  Commodity. 

As  contract  or  property  rlgHt 

A  "franchise"  is  a  contract  between 
a  city  and  the  party  to  whom  it  is  granted 
which  cannot  be  revoked  or  annulled  as  an 
ordinary  ordinance  may  be.  Shugars  v. 
Hamilton,  92  S.  W.  564,   566,  122  Ky.  606. 

What  is  coii^only  termed  the  "grant- 
ing" of  a  franchise  by  a  city  for  a  public 
utility,  such  as  a  telephone  franchise,  is  in 
the  nature  of  a  contract  by  the  city  with 
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the  grantee  for  the  performance  of  a  public 
serTlce,  and  the  primary  object  is  not  the 
revenue  to  be  obtained  for  the  dty,  but  the 
securing  of  efficient  service  upon  such  terms 
as  win  promote  the  greatest  good.  Louis- 
ville Home  Tel.  Co.  v.  City  of  Louisville, 
113  S.  W.  855,  859,  130  Ky.  611. 

Under  Rev.  St.  Mo.  1889,  S  1589,  author^ 
izing  cities  of  the  fourth  class  to  grant  an 
exclusive  franchise  to  furnish  electric  light 
to  the  city  and  its  Inhabitants  for  a  term 
not  exceeding  20  years,  an  ordinance  grant- 
ing such  right,  duly  passed,  signed  by  the 
mayor  and  accepted  by  the  grantee,  consti- 
tuted a  contract  binding  on  the  city.  Monett 
Electric  Light,  Power  &  Ice  Co.  v.  Incorpo- 
rated City  of  Monett,  Mo.,  186  Fed.  3€0, 
364. 

A  franchise  is  property  which  may  sur- 
vive the  corporation  that  received  and  ex- 
ercised it  Knickerbocker  ^Prust  Co.  v.  Tar- 
rytown,  W.  P.  &  M.  Ry.  Co.,  123  N.  Y.  S. 
954,  956,  139  App.  Div.  306. 

A  "franchise"  is  property,  and  like  oth- 
er property  may  be  taken  for  public  use. 
State  V.  Suffield  &  Thompsonville  Bridge 
Co.,  70  Ati.  55,  57,  81  Conn.  56  (citing  En- 
field Toll  Bridge  Co.  v.  Hartford  &  N.  H.  R. 
Co.,  17  Conn.  40,  42  Am.  Dec.  716). 

A  ''franchise"  to  construct  waterworks 
in  a  city  and  use  the  streets  for  that  pur* 
pose  is  "property."  Adams  v.  Bullock,  47 
South.  527,  530,  94  Miss.  27,  19  Ann.  Ca&  165. 

An  ad  valorem  tax  laid  on  franchises  of 
public  service  corporations  is  a  property 
tax;  their  "franchises"  being  deemed  "prop- 
erty." Board  of  Councllmen  of  City  of 
Frankfort  v.  Capital  Gas  &  Electric  Light 
Co.    (Ky.)  96  S.  W.  870,  872. 

The  "franchise"  of  a  water  company  to 
collect  rates  for  water  is  "property,"  and  its 
value,  as  well  as  whatever  value  attaches 
to  its  business  as  a  going  concern,  is  to  be 
considered  in  determining  the  value  of  its 
property  for  rate-fixing  purposes,  but  the  bur- 
den of  proving  such  values  rests  upon  the 
company.  Spring  Valley  Water  Co.  v.  City 
and  County  of  San  Francisco,  165  Fed. 
667,  676. 

The  corporate  "franchise,"  the  right  to 
be  a  corporation,  created  by  the  laws  of 
the  state  and  to  conduct  its  corporate  busi- 
ness in  the  state,  whatever  value  might 
attach  to  such  right  and  its  exercise,  are 
"property"  of  the  corporation  frequently  pos- 
sessing great  value.  Marion  Nat.  Bank  of 
Lebanon  v.  Burton,  90  S.  W.  944,  947,  121 
Ky.  876,  10  L.  R.  A.  (N.  S.)  947. 

A  gas  "franchise"  is  property,  a  vested 
light  protected  by  the  Constitution,  while  a 
"license"  is  a  mere  i)ersonal  privilege,  and 
revocable,  except  in  rare  Instances  and  un- 
der peculiar  conditions.  Elizabeth  City  v. 
Banks,  64  S.  E.  ISO,  191,  150  N.  C.  407,  22 
L.  R.  A.  (N.  S.)  925. 


A  "franchise**  to  one  and  to  sudi  persons 
as  he  might  associate  with  him  to  construct 
and  maintain  a  turnpike  road  and  to  collect 
tolls  thereon,  subject  to  supervision  by  coun- 
ty officers,  granting  a  ri0it  of  way,  and  fix- 
ing a  time  for  the  completion  of  the  road, 
is  ''property,"  within  Civ.  Code,  {  1044,  pro- 
viding that  "property  of  any  kind  may  be 
transferred  except  as  otherwise  provided  by 
this  article,"  and  as  such  is  transferable 
by  assignment  or  in  any  other  authorised 
mode  of  transferring  real  property.  People 
ex  rel.  Spiers  v.  Lawley,  119  Pac.  1089,  1090, 
17  CaL  App.  331. 

The  tax  law  (Laws  1881,  a  293),  defin- 
ing the  terms  "land,"  "real  estate,"  and 
"real  property"  as  including  "all  surface, 
underground,  or  elevated  railroads,"  and  the 
value  of  all  "francMses"  to  construct  or  op- 
erate railroads  in,  under,  above,  or  through 
streets,  is  not  limited  to  street  surface  rail- 
roads only,  but  includes  long  distance  sur- 
face steam  railroads;  and  hence  a  "fran- 
chise" granted  by  the  state  to  a  steam  sur- 
face railroad  for  its  road  in,  under,  above,  or 
through  streets  is  "property,"  and  a  special 
franchise,  and  taxable.  People  ex  reL  New 
York  Cent  &  H.  R.  R.  Co.  ▼.  Woodbury,  133 
N  Y.  Supp.  135,  139,  74  Misc.  Rep.  130,  145. 

A  corporate  "franchise,"  the  right  to  be 
and  exist  as  a  corporation,  may  constltuta 
a  valuable  property  of  the  corporation  within 
the  meaning  of  the  term  "proi)erty,"  as  used 
in  Const  art.  13,  {  1,  requiring  all  property 
to  be  taxed  in  proportion  to  its  value,  but 
the  tax  imposed  on  corporations  by  act 
March  20,  1905,  as  amended,  imposing  a  li- 
cense tax  on  all  domestic  corporations  with 
certain  exceptions,  and  all  foreign  corpora- 
tions doing  business  in  the  state,  forfeiting 
the  charter  or  right  to  do  business  in  the 
state  on  failure  to  pay,  is  not  a  tax  upon 
"property,"  within  that  section,  being  a  li- 
cense fee  for  the  privilege  of  existing  as  a 
corporation  in  case  of  domestic  corporations, 
and  for  the  privilege  of  doing  business 
within  the  state  in  case  of  a  foreign  corpo- 
ration. Kaiser  Land  &  Fruit  Co.  v.  Curry, 
103  Pac  341,  346,  155  CaL  638. 

Laws  1907,  p.  126,  c  107,  Imposing  on 
each  domestic  and  foreign  corporation  a  pro- 
gressive annual  license  tax  based  on  its  au- 
thorized capital,  imposes  a  license  tax  on  che 
privilege  of  existing  as  a  corporation,  and 
does  not  impose  a  license  tax  on  the  *fran- 
chise"  to  carry  on  a  particular  business, 
and  is  not  in  conflict  with  Const  art  13, 
««  2,  ,'5,  providing  that  all  property,  includ- 
ing "franchises,"  shall  be  taxed  in  proportion 
to  value,  etc.,  since  corporate  franchises  may 
be  property,  or  may  not  be  deemed  as  proper- 
ty; the  intention  of  the  statute  b^ng  that 
it  should  not  be  treated  as  property  In  BuxAk 
case.  Blackrock  Copper  Min.  &  Mill.  Co.  v. 
TIngey,  98  Pac.  180,  182,  34  Utah,  369,  28  U 
R.  A.  (N.  S.)  255,  131  Am.  St.  Rep.  850. 
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A  street  railway  company's  unexercised 
right  to  construct  tracks  was  a  franchise, 
which  is  not  property  of  substantial  value 
for  direct  taxation.  United  Rys.  &  Electric 
Co.  V.  City  of  Baltimore,  73  Atl.  633,  634, 
111  Md.  264. 


»»i 


'Under  the  statutes  of  this  state,  *fran- 
chises*  must  be  classed  as  property  subject 
to  taxation.  The  franchises  so  assessable 
may  be  classified,  as  creative  and  spedaL 
The  creation  of  a  corporation,  the  grant  of 
power  to  exist  and  act  as  such,  is  in  itself 
a  franchise,  and  it  has  been  distinctly  decid- 
ed that  such  franchise  is  assessable  as  prop- 
erty. This  creative  franchise  is  inseparable 
from  the  being  or  i)ersonality  of  the  corpo- 
rate body,  and  hence  it  must  have  Its  situs 
wherever  the  corporate  entity  has  its  domi- 
cile or  residence,  and  this,  In  law,  Is  the 
place  where  its  principal  place  of  business  is 
situated."  This  b^ng  true,  it  follows  under 
the  express  mandate  of  the  statutes  that 
such  franchise  must  be  assessed  and  taxed 
in  the  county  where  its  principal  place  of 
business  is  located.  San  Joaquin  &  K.  R. 
Canal  &  Irrigation  Co.  v.  Merced  County, 
84  Faa  285,  286,  2  CaL  App.  5d3. 

The  grant  by  a  municipality  of  a  fran- 
chise to  use  its  streets  is  the  exercise  by 
delegation  of  a  power  which  resides  in  the 
state,  and  which  is  by  its  nature  govern- 
mental; hence,  if  grounds  for  forfeiture 
arise,  the  state  may  alone  enforce  it,  and 
may  alone  waive  it ;  for  a  franchise  may  be 
said  to  be  a  grant  from  the  state  to  a  cor- 
poration of  authority  to  occupy  the  city 
streets,  "licenses"  to  be  the  designation  by 
the  dty  couudl  of  the  streets  to  be  oc- 
cupied, and  "contracts"  the  stipulated  ar- 
rangements between  the  companies  and  the 
lity  as  to  the  manner  of  occupancy.  State, 
on  Inf.  of  Jones,  ex  rel.  City  of  St  Louis 
V.  Light  &  Development  Co.  of  St  Louis, 
152  S.  W.  67,  75,  246  Mo.  618. 

A  "contract;*  can  arise  only  from  the 
meeting  of  two  or  more  minds  upon  the  same 
proposition.  The  law  of  1005,  empowering 
cities  to  regulate  the  supply  of  gas  and  to 
fix,  -'by  contract  or  franchise,"  the  prloe 
thereof,  does  not  empower  a  city  to  fix  by 
ordinance  the  price  at  which  a  gas  company, 
possessing  a  franchise,  shall  supply  gas  to 
its  consumers;  the  ordinance  not  being  a 
contract  unless  accepted  by  the  company,  and 
not  a  "franchise"  because  not  granting  to 
the  company  a  new  right  or  extending  an 
existing  one.  City  of  Richmond  v.  Richmond 
Natural  Gas.  Co.,  79  N.  E.  1031,  1032,  168 
Ind.  82,  11  Ann.  Cas.  746. 

As  corporate  frtaiehiue 

A  franchise  is  a  privilege  conferred  In  the 
United  States  by  the  immediate  or  anteced- 
ent legislation  of  an  act  of  incorporation, 
with  conditions  expressed,  or  necessarily  in- 
ferential from  its  language,  as  to  the  man- 
ner of  its  exercise  and  for  its  enjoyment. 


Khinehart  t.  Redfleld,  87  N.  T.  Supp.  789, 
792,  93  App.  Dlv.  410  (citing  Woods  v.  Law- 
rence Co.,  66  U.  S.  [1  Black]  386,  409,  17 
L.  Ed.  122). 

A  ''franchise"  is  not  essentially  corpo- 
rate, and  it  is  not  the  grant  of  a  franchise 
but  of  a  corporate  franchise  that  is  prohibit- 
ed by  Const  art.  4,  f  31,  prohibiting  special 
laws  granting  corporate  powers  and  privi- 
leges. In  re  Southern  Wisconsin  Power  Co., 
122  N.  W.  801,  806,  140  Wis.  245. 

Corporation  and  oorporate  oapaeity 

The  franchise  of  being  a  corporation  is 
a  "franchise,"  within  the  meaning  of  Const, 
art.  13,  {  1,  providing  for  the  taxation  of 
all  nonexempt  property,  and  defining  prop- 
erty as  including  moneys,  credits,  franchises 
and  all  other  matters  and  things  capable  of 
private  ownership.  Bank  of  California  v. 
City  and  County  of  San  Francisco,  75  Pac. 
832,  833,  142  CaL  276,  64  L.  R.  A,  918,  100 
Am.  St  Rep.  130. 

A  "franchise"  to  be  a  corporation  and 
conduct  business  comes  from  the  common- 
wealth and  is  different  in  kind  from  a  "per- 
mit" or  "location"  to  such  corporation  to 
use  the  streets  of  a  dty.  A  permit  or  loca- 
tion is  inferior  and  subsidiary  to  the  fran- 
chise. A  franchise  involves  a  greater  or  less 
degree  of  comprehensiveness  and  generality 
and  its  exercise  something  of  time  and  de- 
velopment. A  permit,  spedficatlon,  or  lo- 
cation is  narrow  and  definite,  adapted  to 
immediate  or  early  use*  or  service,  and  de- 
pending upon  present  conditions.  Metropoli- 
tan Home  Tel.  Co.  v.  Emerson,  88  N.  B.  670, 
671,  202  Mass.  402. 

The  "franchise"  to  be  a  corporation  Is 
what  constitutes  an  artlfidal  person.  That 
is,  breath  or  l»elng,  and  not  property.  Geor- 
gia R.  &  Banking  Co.  v.  Wright,  132  Fed. 
912,  919  (citing  City  of  Atlanta  v.  Grant 
Alexander  &  Co.,  57  Ga.  840-346). 

Corporate  capadty  Is  a  "franchise." 
Corporations  can  exercise  only  such  powers 
as  are  either  expt-essly  Included  in  their 
franchise,  or  are  fairly  incidental  to  the 
enjoyment  of  it,  and  an  attempt  to  do  that 
which  Is  ultra  vires  is  a  usurpation  of  what 
would  be  a  franchise,  if  the  right  to  do  it 
had  been  granted.  Malone  v.  New  York,  N. 
H.  &  H.  R.  Co.,  83  N.  B.  408,  410,  197  Mass. 
194  (quoting  California  v.  Central  Padfic  R. 
R.  Co..  127  U.  S.  1,  41,  8  Sup.  Ct  1073,  32 
L.   Ed.   150). 

The  right  to  incorporation  with  power  to 
sue  and  be  sued  and  to  hold  property  as  a 
corporate  l>ody  is  a  "franchise."  Consoli- 
dated Gas  Co.  V.  City  of  Baltimore,  61  Atl. 
532,  534,  101  Md.  541,  1  L.  R.  A.  (N.  S.)  263. 
109  Am,  St  Rep.  584  (dting  Tuckahoe  Ca- 
nal Co.  V.  Tuckahoe  &  J.  R.  R.  Co.,  11  Leigh 
[Va.]  42,  36  Am.  Dec.  374). 

The  right  to  be  a  corporation  is  frequent- 
ly called  a  "franchise,"  as  it  is  in  one  sense, 
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the  grantee  for  the  performance  of  a  public 
service,  and  the  primary  object  is  not  the 
revenue  to  be  obtained  for  the  dty,  but  the 
securing  of  efficient  service  upon  such  terms 
as  will  promote  the  greatest  good.  Louis- 
ville Home  Tel.  Co.  v.  City  of  Louisville, 
113  S.  W.  855,  859,  130  Ky.  611. 

Under  Rev.  St.  Mo.  1889,  S  1589,  author 
Izlng  cities  of  the  fourth  class  to  grant  an 
exclusive  franchise  to  furnish  electric  light 
to  the  city  and  Its  inhabitants  for  a  term 
not  exceeding  20  years,  an  ordinance  grant- 
ing such  right,  duly  passed,  signed  by  the 
mayor  and  accepted  by  the  grantee,  consti- 
tuted a  contract  binding  on  the  city.  Monett 
Electric  Light,  Power  &  Ice  Co.  v.  Incorpo- 
rated City  of  Monett,  Mo.,  186  Fed.  360, 
364. 

A  franchise  is  property  which  may  sut- 
vlve  the  corporation  that  received  and  ex- 
ercised it.  Knickerbocker  ^rust  Co.  v.  Tar- 
rytown,  W.  P.  &  M.  Ry.  Co.,  123  N.  Y.  S. 
954,  956,  189  App.  Dlv.  306. 

A  "franchise"  is  property,  and  like  oth* 
er  property  may  be  taken  for  public  use. 
State  V.  Suffleld  &  ThompsonviUe  Bridge 
Co.,  70  Ati.  55,  57,  81  Conn.  56  (dtlng  En- 
field Toll  Bridge  Co.  v.  Hartford  &  N.  H.  R. 
Co.,  17  Conn.  40,  42  Am.  Dec.  716). 

A  ''franchise"  to  construct  waterworks 
in  a  city  and  use  the  streets  for  that  pur- 
pose is  "property."  Adams  v.  Bullock,  47 
South.  527,  530,  94  Miss.  27,  19  Ann.  Ca&  165. 

An  ad  valorem  tax  laid  on  franchises  of 
public  service  corporations  is  a  proi>erty 
tax ;  their  "franchises"  being  deemed  "prop- 
erty." Board  of  Councllmen  of  City  of 
Frankfort  v.  Capital  Gas  &  Electric  Light 
Co.    (Ky.)  96  S.   W.  870,  872. 

The  "franchise"  of  a  water  company  to 
collect  rates  for  water  is  "property,"  and  its 
value,  as  well  as  whatever  value  attaches 
to  its  business  as  a  going  concern,  is  to  be 
considered  in  determining  the  value  of  its 
property  for  rate-fixing  purposes,  but  the  bur- 
den of  proving  such  values  rests  upon  the 
company.  Spring  Valley  Water  Co.  v.  City 
and  County  of  San  Francisco,  165  Fed. 
667,  676. 

The  corporate  "franchise,"  the  right  to 
be  a  corporation,  created  by  the  laws  of 
the  state  and  to  conduct  its  corporate  busi- 
ness in  the  state,  whatever  value  might 
attach  to  such  right  and  its  exercise,  are 
"proi>erty"  of  the  corporation  frequently  pos- 
sessing great  value.  Marion  Nat.  Bank  of 
Lebanon  v.  Burton,  90  S.  W.  944,  947,  121 
Ky.  876,  10  L.  R.  A.  (N.  S.)  947. 

A  gas  "franchise"  is  property,  a  vested 
right  protected  by  the  Constitution,  while  a 
"license"  is  a  mere  personal  privilege,  and 
revocable,  except  In  rare  instances  and  un- 
der peculiar  couditions.  Elizabeth  City  v. 
Banks,  64  S.  E.  ISO,  191,  150  ^^  C.  407,  22 
L.  R.  A.  (N.  S.)  925. 


A  "franchise**  to  one  and  to  sudi  persons 
as  he  might  associate  with  him  to  construct 
and  maintain  a  turnpike  road  and  to  collect 
tolls  thereon,  subject  to  supervision  by  coun- 
ty oflScers,  granting  a  ri^t  of  way,  and  fix- 
ing a  time  for  th6  completion  of  the  road, 
is  "property,"  within  Civ.  Code,  {  1044,  pro- 
viding that  "property  of  any  kind  may  be 
transferred  except  as  otherwise  provided  by 
this  article,"  and  as  such  is  transferable 
by  assignment  or  in  any  other  authorized 
mode  of  transferring  real  property.  People 
ex  rel.  Spiers  v.  Lawley,  119  Pac.  1089,  1090, 
17  CaL  App.  331. 

The  tax  law  (Laws  1881,  a  293),  defin- 
ing the  terms  'land,"  "real  estate,"  and 
"real  property"  as  including  "all  surface, 
underground,  or  elevated  railroads,"  and  the 
value  of  all  "franchises"  to  construct  or  op- 
erate railroads  In,  under,  above,  or  through 
streets,  is  not  limited  to  street  surface  rail- 
roads only,  but  Includes  long  distance  sur- 
face steam  railroads;  and  hence  a  "fran- 
chise" granted  by  the  state  to  a  steam  sur- 
face railroad  for  its  road  in,  under,  above,  or 
through  streets  is  "property,"  and  a  special 
franchise,  and  taxable.  People  ex  rel.  New 
York  Cent  &  H.  R.  R.  Co.  ▼.  Woodbury,  133 
N.  Y.  Supp.  135,  139,  74  Misc.  Rep.  130,  145. 

A  corporate  **franchise,"  the  right  to  be 
and  exist  as  a  corporation,  may  constitute 
a  valuable  property  of  the  corporation  within 
the  meaning  of  the  term  "property,^*  as  used 
in  Const  art  13,  {  1,  requiring  all  property 
to  be  taxed  in  proportion  to  its  value,  but 
the  tax  imposed  on  corporations  by  act 
March  20,  1905,  as  amended.  Imposing  a  li- 
cense tax  on  all  domestic  corporations  with 
certain  exceptions,  and  all  foreign  corpora- 
tions doing  business  in  the  state,  forfeiting 
the  charter  or  right  to  do  business  In  the 
state  on  failure  to  pay,  Is  not  a  tax  upon 
"property,"  within  that  section,  being  a  li- 
cense fee  for  the  privilege  of  existing  as  a 
corporation  in  case  of  domestic  corporations, 
and  for  the  privilege  of  doing  business 
within  the  state  in  case  of  a  foreign  corpo- 
ration. KaLser  Land  &  Fruit  Co.  v.  Curry, 
103  Pac.  341,  346,  155  CaL  638. 

Laws  1907,  p.  126,  c.  107,  imposing  on 
each  domestic  and  foreign  corporation  a  pro- 
gressive annual  license  tax  based  on  its  au- 
thorized capital,  imposes  a  license  tax  on  the 
privilege  of  existing  as  a  corporation,  and 
does  not  impose  a  license  tax  on  the  **fran- 
cbise"  to  carry  on  a  particular  business, 
and  is  not  in  confilct  with  Const  art  13, 
es  2,  .3,  providing  that  all  property,  includ- 
ing '^franchises,"  shall  be  taxed  in  proportion 
to  value,  etc.,  since  corporate  franchises  may 
be  property,  or  may  not  be  deemed  as  proper- 
ty; the  intention  of  the  statute  being  that 
it  should  not  be  treated  as  property  in  sudi 
case.  Blackrock  Copper  Min.  &  Mill.  Ca  v. 
Tingey,  98  Pac.  180,  182,  34  Utah,  369,  28  U 
I  R.  A.  (N.  S.)  255,  131  Am.  St.  Rep.  850. 
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A  street  railway  company's  unexercised 
right  to  construct  tracks  was  a  franchise, 
which,  is  not  property  of  substantial  value 
for  direct  taxation.  United  Rys.  &  Electric 
Co.  V.  City  of  Baltimore,  73  Atl.  633,  634, 
111  Md.  264. 

"Under  the  statutes  of  this  state,  *fraii- 
chises'  must  be  classed  as  proi)erty  subject 
to  taxation.  The  franchises  so  assessable 
may  be  classified,  as  creative  and  special. 
The  creation  of  a  corporation,  the  grant  of 
power  to  exist  and  act  as  such,  is  in  itself 
a  franchise,  and  it  has  been  distinctly  decid- 
ed that  sucdi  franchise  is  assessable  as  prop- 
erty. This  creative  franchise  is  inseparable 
from  the  being  or  personality  of  the  corpo- 
rate body,  and  hence  it  must  have  Its  situs 
wherever  the  corporate  entity  has  its  domi- 
cile or  residence,  and  this,  in  law,  is  the 
place  where  its  principal  place  of  business  is 
situated.*'  This  being  true,  it  foDows  under 
the  express  mandate  of  the  statutes  that 
such  franchise  must  be  assessed  and  taxed 
in  the  county  where  its  principal  place  of 
business  is  located.  San  Joaquin  &  K.  R. 
Canal  &  Irrigation  Co.  v.  Merced  Gdnnty, 
84  Paa  285,  286,  2  CaL  App.  5d8. 

The  grant  by  a  municipality  of  a  fran- 
chise to  use  its  streets  Is  the  exercise  by 
delegation  of  a  power  which  resides  in  the 
state,  and  which  is  by  its  nature  govern- 
mental; hence,  if  grounds  for  forfeiture 
arise,  the  state  may  alone  enforce  it,  and 
may  alone  waive  it;  for  a  franchise  may  be 
said  to  be  a  grant  from  the  state  to  a  cor- 
poration of  authority  to  occupy  the  city 
streets,  "licenses"  to  be  the  designation  by 
the  city  council  of  the  streets  to  be  oc- 
cupied, and  "contracts"  the  stipulated  ar- 
rangements between  the  companies  and  the 
iity  as  to  the  manner  of  occupancy.  State, 
on  Inf.  of  Jones,  ex  rel.  City  of  St,  Louis 
V.  Light  &  Development  Co.  of  St  tA)uis, 
152  S.  W.  67,  75,  246  Mo.  618. 

A  "contract''  can  arise  oiUy  from  the 
meeting  of  two  or  more  minds  upon  the  same 
proposition.  The  law  of  1905,  empowering 
cities  to  regulate  the  supply  of  gas  and  to 
fix,  "by  contract  or  franchise,"  the  price 
thereof,  does  not  empower  a  city  to  fix  by 
ordinance  the  price  at  which  a  gas  company, 
possessing  a  franchise,  shall  supply  gas  to 
its  consumers;  the  ordinance  not  being  a 
contract  unless  accepted  by  the  company,  and 
not  a  "franchise**  because  not  granting  to 
the  company  a  new  right  or  extending  an 
existing  one.  City  of  Richmond  v.  Richmond 
Natural  Gas.  Co.,  79  N.  E.  1031,  1032,  168 
Ind.  82,  11  Ann.  Cas.  746. 

As  corporate  fraaoMse 

A  franchise  is  a  privilege  conferred  in  the 
United  States  by  the  Immediate  or  anteced- 
ent legislation  of  an  act  of  incorporation, 
with  conditions  expressed,  or  necessarily  in- 
ferential from  its  language,  as  to  the  man- 
ner of  its  exercise  and  for  its  enjoyment. 


Rhinehart  v.  Redfleld,  87  N.  T.  Supp.  789, 
792,  93  App.  Div.  410  (citing  Woods  v.  Law- 
rence Co.,  66  U.  S.  [1  Black]  386,  409,  17 
K  Ed.  122). 

A  "franchise**  is  not  essentially  corpo- 
rate, and  it  is  not  the  grant  of  a  franchise 
but  of  a  corporate  franchise  that  is  prohibit- 
ed by  Const  art.  4,  f  31,  prohibiting  special 
laws  granting  corporate  powers  and  privi- 
leges. In  re  Southern  Wisconsin  Power  Co., 
122  N.  W.  801,  806,  140  Wis.  245. 

Corporation  and  corporate  oapaolty 

The  franchise  of  being  a  corporation  is 
a  "franchise,**  within  the  meaning  of  Const, 
art.  13,  §  1,  providing  for  the  taxation  of 
all  nonexempt  property,  and  defining  prop- 
erty as  including  moneys,  credits,  franchises 
and  all  other  matters  and  things  capable  of 
private  ownership.  Banis  of  California  v. 
City  and  County  of  San  Francisco,  75  Pac. 
832,  833,  142  Cal.  276,  64  L.  R.  A,  918,  100 
Am.  St  Rep.  130. 

A  "franchise**  to  be  a  corporation  and 
conduct  business  comes  from  the  common- 
wealth and  is  different  in  kind  from  a  "per- 
mit** or  "location"  to  such  corporation  to 
use  the  streets  of  a  dty.  A  permit  or  loca- 
tion is  inferior  and  subsidiary  to  the  fran- 
chise. A  franchise  involves  a  greater  or  less 
degree  of  comi)rehensiveness  and  generality 
and  its  exercise  something  of  time  and  de- 
velopment. A  permit,  spedflcation,  or  lo- 
cation is  narrow  and  definite,  adapted  to 
immediate  or  early  use*  or  service,  and  de- 
pending upon  present  conditions.  Metropoli- 
tan Home  Tel.  Co.  v.  Emerson,  88  N.  E.  670, 
671,  202  Mass.  402. 

The  **franchise*'  to  be  a  corporation  Is 
what  constitutes  an  artificial  person.  That 
is,  breath  or  being,  and  not  property.  Geor- 
gia R.  &  Banking  Co.  v.  Wright,  132  Fed. 
912,  919  (citing  City  of  Atlanta  v.  Grant, 
Alexander  &  Co.,  67  Ga.  340-346). 

Corporate  capacity  is  a  "franchise,** 
Corporations  can  exercise  only  such  powers 
as  are  either  expt-essly  included  in  their 
franchise,  or  are  fairly  incidental  to  the 
enjoyment  of  it,  and  an  attempt  to  do  that 
which  is  ultra  vires  is  a  usurpation  of  what 
would  be  a  franchise,  if  the  right  to  do  it 
had  been  granted.  Malone  v.  New  York,  N. 
H.  &  H.  R.  Co.,  83  N.  B.  408,  410,  197  Mass. 
194  (quoting  California  v.  Central  Pacific  R. 
R.  Co.,  127  U.  S.  1.  41,  8  Sup.  Ct  1073,  32 
L.  Ed.   150). 

The  right  to  incorporation  with  power  to 
sue  and  be  sued  and  to  hold  property  as  a 
corporate  body  is  a  "franchise.*'  Consoli- 
dated Gas  Co.  V.  City  of  Baltimore,  61  Atl. 
532,  534,  101  Md.  541,  1  L.  R.  A.  (N.  S.)  263. 
109  Am,  St.  Rep.  584  (citing  Tuckahoe  Ca- 
nal Co.  V.  Tuckahoe  &  J.  R.  R.  Co.,  11  Leigh 
[Va.]  42,  36  Am.  Dec,  374). 

The  right  to  be  a  corporation  is  frequent- 
ly called  a  "franchise,"  as  it  is  in  one  sense, 
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but  uot  in  the  sense  that  the  grant  of  a 
right  to  build  a  railroad  in  a  public  street 
is  a  ^'franchise."  The  charter  of  a  corpora- 
tion is  its  general  franchise,  which  can  be 
repealed  at  the  will  of  the  Legislature  pur- 
suant to  its  reserved  power  to  repeal,  while 
a  special  franchise  is  the  right  granted  by 
the  public  to  use  property  for  public  use, 
but  with  private  profit,  and  such  a  franchise, 
when  acted  on,  is  vested  property  and  can- 
not be  repealed  unless  power  to  do  so  is  re- 
served in  the  grant  that  it  may  be  condemned 
on  making  compensation.  Lord  v.  Equitable 
Life  Assur.  Soc.  of  United  States,  87  N.  E. 
443,  448,  194  N.  Y.  21?,  22  L.  B.  4.  (N. 
a)  420. 

Distingraislied  from  license 

Permission  given  by  a  city  ordinance  for 
the  exercise  of  a  corporate  franchise  within 
the  city  is  a  "license"  and  not  a  "franchise." 
People  ex  rel.  Fitzhenry  v.  Union  Gas  & 
Electric  Co.,  98  N.  E.  768,  771,  254  111.  395. 

The  right  to  construct  a  street  railway 
within  any  municipality  comes  from  the  state 
as  a  "franchise,"  while  the  power  to  consent 
and  designate  the  streets  to  be  occupied 
comes  from  the  municipality  as  a  "license" 
or  contract  right  Potter  v.  Calumet  Elec- 
tric St.  R.  Co.,  158  Fed.  521,  527  (citing 
Chicago  City  Ry.  Co.  v.  People  ex  rel.  Story, 
73  111.  541). 

A  gas  "franchise"  is  property,  a  vested 
right  protected  by  the  Constitution,  while 
a  "license"  is  a  mere  personal  pri\ilege, 
and  revocable,  except  in  rare  instances  and 
under  peculiar  conditions.  Elizabeth  City  v. 
Banks,  «4  S.  E.  189,  191,  150  N.  C.  407,  22 
L.  R.  A.  (N.  S.)  925. 

A  "franchise"  is  a  privilege  which  ema- 
nates from  the  sovereign  power  of  the  state 
or  government.  A  power  conferred  upon  a 
railroad  company  by  ordinance  to  locate  and 
maintain  a  railroad  in  the  streets  of  a  city 
is  a  "license"  which,  after  the  road  is  built, 
may  be  irrevocable,  but  such  ordinance  does 
not  create  or  confer  on  the  railroad  company, 
constructing  the  railroad  in  the  street,  a 
"franchise."  The  "license"  granted  by  the 
ordinance  is  no  more  a  "franchise"  than 
would  be  a  grant  of  right  of  way  by  a  pri- 
vate citizen  to  the  company  to  construct  its 
road  over  his  lands,  and  it  is  as  comr)e- 
tent  for  the  city  as  for  a  private  owner  to 
extend  the  time  of  performance  or  to  amend, 
modify,  or  annul  the  contract  by  mutual 
agreement.  City  of  Chicago  v.  Rothschild  & 
Co.,  72  N.  E.  608,  699.  212  111.  590  (citing 
Chicago  City  Ry.  Co.  v.  People  ex  rel.  Story, 
73  111.  541,  547;  Metropolitan  City  Ry.  Co. 
V.  Chicago  West  Di^'islon  Ry.  Co.,  87  111. 
317;  Board  of  Trade  of  Chicago  v:  People 
ex  rel.  Sturges,  91  111.  80;  Mills  v.  Parlin, 
106  111.  CO;  Chicago  Municipal  Gaslight  & 
Fuel  Co.  V.  Town  of  Lake,  22  N.  E.  616,  130 
111.  42 ;  City  of  Belleville  v.  Citizens'  Horse 
Ry.  Co..  38  N.  E.  584,  152  lU.  171,  26  L.  R. 


A.  681;  People  ex  rel.  City  of  Pontiac  v. 
Central  Union  Tel.  Co.,  61  N.  E.  428,  192  IlL 
307,  85  Am.  St.  Rep.  338;  Rostad  v.  Chica- 
go Suburban  AYater  &  Light  Co..  71  N.  E. 
978.  211  111.  248 ;  Bavia  v.  City  of  New  York, 
14  N.  Y.  506,  67  Am.  Dec.  186;  Bank  of 
Augusta  V.  Earle,  13  Pet.  579.  10  L.  Ed.  274 ; 
City  of  Bridgeport  v.  New  York  &  New 
Hampshire  R.  Co.,  36  Conn.  255,  4  Am.  Rep. 
63;  Morgan  v.  Louisiana,  98  U.  S.  217,  23 
L.  Ed.  860). 

A  right  not  essential  to  the  general 
purpose  of  a  grantee,  and  such  that  a  pri- 
vate partj'  might  grant  over  his  property, 
such  as  a  revocable  permission  to  occupy  a 
portion  of  some  public  ground,  highway,  or 
street,  is  a  license  and  not  a  "franchise." 
Mcl*hee  &  McGinnity  Co.  v.  Union  Pac.  R. 
Co.,  158  Fed.  5,  10,  87  C.  C.  A.  619. 

A  resolution  of  the  board  of  trustees  of 
a  town  to  let  a  telephone  company  put  up 
telephone  poles  on  certain  streets,  though 
acted  upon  by  the  company,  is  uot  the  grant 
of  a  franchise  within  Const.  S  164,  pro- 
vldiug  that  no  municipality  shall  grant  any 
franchise  for  a  term  exceeding  20  years,  and 
that,  before  granting  such  francliise,  it  shall 
first  advertise  for  bids  therefor,  but  is  a 
mere  license,  which  may  be  withdrawn  at 
any  time,  and  hence  a  license  or  occupation 
tax  may  be  imposed  on  the  company  by  the 
municipality.  Cumberland  Telephone  &  Tele- 
graph Co.  v.  City  of  Calhoun,  151  S.  W.  659, 
661,  151  Ky.  241. 

As  excluslTe  lisht 

Legislative  "grants  of  franchises"  to  lay 
gas  pipes  and  mains  in  highways,  whether 
grant«<d  by  special  charters  or  under  general 
laws,  confer  privileges  which  are  necessarily 
exclusive  in  their  nature,  as  against  all  per- 
sons upon  whom  similar  rights  have  not 
been  confeired.  Any  attempted  exercise  of 
such  rights,  \\ithout  legislative  sanction,  is 
not  only  an  unwarranted  usurpation  of  power 
but  operates  as  a  direct  Invasion  of  the  pri- 
vate rights  of  those  upon  whom  the  fran- 
chises have  been  so  conferred.  Millville  Gas 
Light  Co.  T.  Vineland  Light  &  Power  Co., 
65  Ati.  504,  505,  72  N.  J.  Eq.  305. 

The  exclusive  privilege  of  incinerating 
house  refuse  and  garbage  in  a  city  is  in  th6 
nature  of  a  "franchise,"  if  not  such  In  the 
strict  sense  of  the  term,  which  has  several 
significations.  California  Reduction  Co.  v. 
Sanitary  Reduction  Worka,  126  Fed.  29,  40, 
61  C.  C.  A.  91. 

Perry 

Under  Shannon's  Code,  S|  1696-1699, 
1703,  empowering  the  county  court  to  au- 
thorize the  owner  of  a  ferry  landing,  or  the 
owner  of  land  on  each  side  of  a  river,  to 
operate  a  ferry,  etc,  the  operation  of  a  fer- 
ry is  a  "franchise"  which  may  be  granted 
by  the  county  court  Guiun  v.  Eaves,  101 
S.  W.  1154,  1155,  117  Tenn.  524, 
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A«  eranted  by  contract 

A  contract  by  which  a  company  agreed 
to  erect  and  maintain  lamp  posts  and  fix- 
tures to  light  the  streets  of  a  city  for  a 
term  of  10  years  was  not  the  grant  of  a 
franchise  by  the  city.  City  of  Des  Moines, 
Iowa,  V.  Welsbach  Street  Lighting  Co.  of 
Delaware,  188  Fed.  006,  909,  110  C.  C.  A.  540. 

Under  Greater  New  York  Charter  (Laws 
1901,  c.  466)  S  74,  as  amended  by  Laws 
1905,  c.  629,  I  12,  and  chapter  630,  pre- 
scribing the  proceedings  prior  to  a  grant  of 
a  franchise  by  the  dty,  and  section  242,  re- 
lating to  the  powers  of  the  board  of  estimate, 
as  amended  by  Laws  1905,  c.  629,  |  14,  and 
Rapid  Transit  Act  (Laws  1891,  c.  4)  |  5, 
as  amended  by  Laws  1905,  c.  631,  the  making 
of  a  contract  by  the  city  of  New  York  mere- 
ly for  the  constmction  of  a  subway,  which 
is  to  be  and  remain  the  property  of  the  city, 
does  not  grant  to  the  contractor  a  "franchise" 
in  the  street,  within  the  meaning  of  such 
charter  proTlsions,  requiring  the  independent 
approval  of  the  mayor  in  certain  cases.  Ad- 
miral Realty  CJo.  v.  Gaynor,  132  N.  Y.  Supp. 
220,  223,  147  App.  Div.  719. 


Gnuit  from  sovemment  essential 

» 

A  ••franchise"  is  a  right  or  privilege 
granted  by  the  sovereignty  to  one  or  more 
parties  to  do  some  act  or  acts,  which  they 
conld  not  do  without  this  grant  from  the 
sovereign  power.  South  McAUster-Eufaula 
Telephone  Co.  v.  State,  106  Pac.  962,  968,  25 
<>kl.  524;  McPhee  &  McGinnity  Co.  v.  Union 
Pac.  R.  Co.,  158  Fed.  5,  10,  87  C.  O.  A.  619. 

A  "franchise**  was  originally  a  royal 
privilege  or  branch  oj  the  king's  prerogative 
subsisting  in  the  hands  of  the  subject,  and, 
being  derived  from  the  crown,  arose  only 
from  the  king's  grant.  People  ex  rel.  Abra- 
ham V.  Perley,  123  N.  Y.  Supp.  436,  437,  67 
Misc.  Rep.  471, 

A  "franchise"  is  a  royal  privilege  or 
branch  of  the  king's  prerogative,  subsisting 
in  the  hands  of  a  subject.  To  be  a  franchise, 
the  right  possessed  must  be  such  as  cannot 
be  exercised  without  the  express  permission 
of  the  sovereign  power;  a  privilege  or  im- 
munity of  a  public  naturb,  which  cannot  le- 
gally be  exorcised  without  legislative  grant. 
State  V.  Twin  Village  Water  Co.,  56  Atl. 
763,  768,  98  Me.  214. 

"A  'franchise'  is  a  special  privilege,  con- 
ferred by  grant  from  the  sovereign  power, 
not  belonging  to  the  citizen  of  common  right. 
It  must  be  derived  from  the  laws  of  the  state 
and  emanate  from  the  sovereign  power,  and 
it  cannot  be  exercised  by  an  individual  on 
his  own  lands  without  the  consent  of  the 
*tate."  Wilder  v.  Aurora,  De  Kalb  &  R. 
Electric  Traction  Co.,  75  N.  B.  191  203,  216 
111.  493  (quoting  and  adopting  definition  in 
Ooddard  v.  Chicago  &  Northwestern  Ry.  Co., 
66  N.  E.  1066,  1067,  202  111.  362,  368). 


tmrnnnity  from  taxation 

A  "franchise*  is  "a  privilege  or  exemp- 
tion from  ordinary  Jurisdiction  as  for  a  cor- 
poration to  hold  pleas  to  such  a  value,  etc., 
and  sometimes  it  is  an  immunity  from  trib- 
ute, whether  it  is  either  personal  or  real" 
(quoting  from  Jacob's  Law  Dictionary). 
Though  there  are  cases  which  seem  to  ques- 
tion this  definition  to  its  fullest  extent,  and 
which  do  not  extend  It  to  exemptions  from 
taxation,  still  it  Is  held  by  the  highest  au- 
thority that  such  an  exempton  Is  "part  of 
the  franchise"  ana  often  a  valuable  or  es- 
sential part  of  it.  Columbia  Water  Power 
Co.  V.  Campbell,  54  S.  E.  833,  837,  75  S.  C.  34 
(citing  Wilmington  &  W.  R.  v.  Reid,  13  Wall. 
[80  U.  S.]  264,  20  L.  Ed.  568;  Gulf  &  S.  I.  R, 
R.  Co.  V.  Hewes,'22  Sup.  Ct.  26,  29,  183  U.  S.* 
67,  74,  46  L.  Ed.  86). 


Aa  incorporeal 

A  franchise  is  an  incorporeal  heredita- 
ment, a  privilege  or  authority  vested  in  cer- 
tain persons  by  grant  of  the  state  to  exercise 
powers  or  to  do  and  perform  acts  which 
without  such  grant  they  could  not  do  or  per- 
form. It  does  not  involve  an  Interest  in 
land,  and  is  a  privilege  which  may  be  owned 
without  the  acquisition  of  realty,  and  the 
use  of  a  franchise  may  require  the  occupancy, 
or  even  the  .ownership  of  land  without  mak- 
ing the  franchise  itself  an  interest  in  land. 
State  V.  Portland  General  Electric  Co.,  95 
Pac.  722,  731.  52  Or.  502. 

A  franchise  is  a  special  privilege  confer- 
red upon  individuals  or  corporations  by  gov- 
ernmental authority  to  do  something  that 
cannot  be  done  of  common  right  and  is  an 
Incorporeal  hereditament.  Leonard  v.  Bay- 
len  Street  Wharf  Co.,  52  South.  718,  719,  59 
Fla.  547,  31  L.  R.  A.  (N.  S.)  636. 

The  "franchise"  extended  by  Const,  art. 
11,  §  19,  to  lay  pipes  and  conduits  or  erect 
poles,  and  supply  the  inhabitants  of  a  city 
with  artificial  light,  is  an  Inc^orporcal  here-  - 
ditament,  or  real  estate  in  the  nature  of  an 
easement,  pertaining  to  the  streets  of  a  city 
wherein  it  is  exercised.  Stockton  Gas  & 
Electric  Co.  v.  San  Joaquin  County,  83  Pac. 
54,  58,  148  Cal.  313,  5  L.  R,  A  (N.  S.)  174, 
7  Ann.  Cas.  511. 

As  land 

See  Land. 

Am  liabiUty 

See  Liability. 

liiquor  lioense    . 

A  liquor  license  is  not  a  franchise  which 
is  a  special  privilege  conferred  by  the  gov- 
ernment, and  which  has  the  legal  character 
of  ijroperty  in  which  the  holder  has  a  vested 
right,  and  Is  under  constitutional  guaranties, 
and  is  not  a  contract  between  the  state  and 
the  licensee,  giving  the  latter  vested  rights, 
but  is  merely  a  permit  to  the  licensee  to  carr^-^ 
on  the  sale  of  intoxicants  under  restrictions, 
and  its  validity  cannot  be  tested  by  quo  war- 
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ranto.     State  v,   GJbbs,  74  Atl.  229,  82  -Vt 
526,  24  L.  R.  A.  (N.  S.)  555,  18  Ann.  Cas.  525. 

A  license  to  keep  a  dramshop  Is  not  a 
franchise,  which  can  be  tested  or  vacated  by 
quo  warranto.  Hargett  v.  Bell«  46  S.  E.  749, 
750,  134  N.  O.  394. 

Permit  or  location  diatinsniflhed 

A  "franchise"  to  be  a  corporation  and 
conduct  business  comes  from  the  common- 
wealth and  is  different  In  kind  from  a  per- 
mit or  "location**  to  such  corporation  to  use 
the  streets  of  a  city.  A  permit  or  location 
is  inferior  and  subsidiary  to  the  "franchise." 
A  franchise  involves  a  greater  or  less  degree 
of  comprehensiveness  and  generality,  and  Its 
exercise  something  of  time  and  development 
A  permit  specification  or  location  is  narrow 
and  definite,  adapted  to  Immediate  or  early 
use  or  service,  and  depending  upon  present 
conditions.  Metropolitan  Home  Tel.  Co.  v. 
Emerson,  88  N.  E.  670,  671,  202  Mass.  402. 

A  privilege  granted  by  a  city  to  an  ordi- 
nary railroad  company  to  lay  and  operate  its 
railroad  across  or  along  the  streets  of  a  city 
is  termed  a  "permit,"  a  "license,"  an  "ease- 
ment," or  a  "right  of  way,"  but  never  a 
"franchise."  McPhee  &  McGinnity  Co.  v. 
Union  Pac.  R.  Co.,  158  Fed.  5,  15,  17,  87  C. 
C.  A.  619  (citing  City  of  Denver  v.  Bayer,  2 
Pac.  e,  7  Colo.  113;  Denver  Circle  R.  Co.  v. 
Nestor,  15  Pac.  714,  10  Colo.  403,  405,  415. 
419,  420,  423;  Jackson  v.  Kiel,  22  Pac.  504, 
13  Colo.  378,  381,  6  L.  R,  A.  254,  16  Am.  St 
Rep.  207;  Jackson  v.  Ackroyd,  26  Pac.  132, 
15  Colo.  583 ;  People  ex  rel.  Dyett  v.  McMur- 
ray,  61  Pac.  226,  27  Colo.  277,  281;  Barber 
Asphalt  Pav.  Co.  v.  City  of  Denver,  72  Fed. 
336,  337,  19  C.  C.  A.  139;  Metropolitan  City 
Ry.  Co.  V.  Chicago  W.  D.  Ry.  Co.,  87  111.  317, 
322 ;  Lincoln  St  Ry.  Co.  v.  City  of  Lincoln, 
84  N.  W.  802,  807.  61  Neb.  109,  126 ;  Crowd- 
er  V.  Town  of  Sullivan,  28  N.  E.  94,  128  Ind. 
486,  13  L.  R.  A.  647;  People  ex  rel.  Kunze  v. 
Ft  Wayne  &  E.  Ry.  Co.,  52  N.  W.  1010,  92 
Mich.  522,  16  L.  R.  A.  752 ;  Hayes  v.  Michi- 
gan Central  R.  R.  Co.,  4  Sup.  Ct.  369,  111  U. 
S.  228,  229,  28  L.  Ed.  410 ;  East  Alabama  Ry. 
Co.  V.  Doe,  5  Sup.  Ct  869,  114  U.  S.  340,  29 
L.  Ed.  136;  City  of  Knoxville  v,  Africa,  77 
Fed.  501,  507,  23  C.  C.  A.  252,  258 ;  Detroit 
Citizens'  St  Ry.  Co.  v.  City  of  Detroit,  64 
Fed.  628,  633,  643,  12  C.  C.  A.  365,  370,  380, 
26  L.  R.  A.  667;  City  of  Detroit  v.  Detroit 
City  Ry.  Co.,  56  Fed.  867,  874;  Linden  Land 
Co.  V.  Milwaukee  Electric  Railway  &  Light 
Co.,  83  N.  W.  851,  107  Wis.  493). 

As  real  property 

See  Real  Property. 

As  rigKts,  privilesesy  and  imnmnitios 

"Much  confusion  of  thought  has  arisen 
in  this  case  and  In  similar  cases  from  at- 
taching a  vague  and  undefined  meaning  to 
the  term  ^franchise.'  It  Is  often  used  as 
synonymous  with  ^rights,'  *prlvileges,*  and 
'immunities,'  though  of  a  personal  and  tem- 
porary character,  so  that,  if  any  one  of  these 


exists,  it  is  loosely  termed  a  franchise/  and 
is  supposed  to  pass  upon  a  transfer  of  the 
'franchises'  of  the  company.  But  the  term 
must  always  be  considered  in  connection  with 
the  corporation  or  property  to  which  It  Is  al- 
leged to  appertain.  The  'franchises*  of  a 
railroad  corporation  are  rights  or  privileges 
which  are  essential  to  the  operation  of  the 
corporation,  and  without  which  its  road  and 
worlcs  would  be  of  little  value,  such  as  the 
'franchise'  to  run  cars,  to  take  tolls,  to  ap- 
propriate earth  and  gravel  for  the  bed  of  Its 
road,  or  water  for  Its  engines,  and  the  like. 
They  are  positive  rights  or  privileges,  with- 
out the  possession  of  which  the  road  of  tiie 
company  could  not  be  successfully  worked. 
Inununity  from  taxation  is  not  one  of  them. 
The  former  may  be  conveyed  to  the  purchas- 
er of  the  road  as  part  of  the  property  of  the 
company ;  the  latter  is  personal,  and  Incapa- 
ble of  transfer  without  express  statutory  di- 
rection." Lake  Drummond  Canal  &  Water  Co. 
V.  Commonwealth,  49  S.  E.  506,  509,  103  Ya. 
837,  68  L.  R.  A.  92  (quoting  and  adopting  the 
definition  in  Morgan  v.  State  of  Louisiana, 
93  U.  S.  217,  23  L.  Ed.  860,  and  citing  Hum- 
phrey V.  Pegues,  16  Wall.  [83  U.  S.]  244,  21 
L.  Ed.  326;  East  Tennessee,  V.  &  G.  Co.  v. 
Hamblen  County,  102  U.  S.  273,  26  L.  Ed. 
152;  Pickard  v.  East  Tennessee,  V.  &  G.  R. 
Co.,  9  Sup.  Ct  640,  130  U.  S.  630,  32  L.  Ed. 
1051;  Keokuk  &  W.  R.  Co.  v.  Missouri,  14 
Sup.  Ct  592,  152  U.  S.  301,  38  Lw  Ed.  450; 
Chesapeake  &  O.  R.  Co.  v.  Miller,  5  Sup.  Ct 
813,  114  U.  S.  176,  29  L.  Ed.  121;  Norfolk  & 
Western  Ry.  Co.  v.  Pendleton,  15  Sup.  Ct. 
413,  156  U.  S.  667,  39  L.  Kd.  574) ;  Wicomico 
County  Com'rs  v.  Bancroft,  135  Fed.  977, 
981,  70  C.  C.  A.  287  (quoting  and  adopting 
definition  in  Chesapeake  &  O.  R.  Co.  v.  Mil- 
ler, 6  Sup.  Ct  813,  114  XT.  S.  185,  29  L.  Ed. 
121,  which  adopted  definition  in  Morgan  v. 
Louisiana,  93  U.  S.  217,  223,  23  L.  Ed.  860). 

The  word  "franchise,"  as  used  in  Cob- 
bey's  Ann.  St  1903,  {  10,477,  relating  to 
taxation,  includes  all  rights  and  privileges 
granted  to  or  exercised  by  a  person,  associa- 
tion, or' corporation  engaged  in  the  express, 
telegraph  or  telephone  business  in  the  state. 
Western  Union  Telegraph  Co.  v.  City  of 
Omaha,  103  N.  W.  84,  85,  73  Neb.  527. 

Right  to  he  or  exist  distingnislied  from 
pox^ers 

The  word  "franchise,"  as  used  in  sec- 
tion 68  of  the  Public  Service  Commissions 
Law,  providing  that  no  electrical  corpora- 
tion shall  begin  construction  or  exercise  any 
right  or  privilege  under  any  franchise  here- 
after granted,  or  under  any  franchise  here- 
tofore granted  but  not  heretofore  actually 
exercised,  without  first  having  obtained  per- 
mission of  the  proper  commission,  refers  to 
the  secondary  franchise  or  consent  of  the 
local  authorities  and  not  to  the  primary 
franchise  to  be  a  corporation  and  do  busi- 
ness as  such,  derived  from  the  fact  of  in- 
corporation.   An  electric  franchise  owned  by 


FRANCHISE 


633 


FRANCHISB 


a  corporation  granted  in  1887,  and  actually 
exercised  by  another  company  then  owning 
it,  by  supplying  electricity  to  customers  in 
1889  and  1890,  when  it  was  driven  out  of 
business,  did  not  fall  within  either  class  of 
franchises  referred  to  in  such  section  68 
(Laws  1907,  c.  429).  People  ex  reL  Long 
Acre  Electiic  Light  &  Power  Co.  v.  Public 
Service  Commission  for  First  District,  122 
N.  Y.  Supp.  641,  137  App.  Dlv.  810. 

The  term  '^franchise"  when  applied  to 
corporations  has  various  significations,  both 
in  a  legal  and  popular  sense,  and  has  two 
well<defined  meanings,  one  pertaining  to  what 
is  sometimes  called  the  "primary  franchise," 
or  the  right  to  exist  as  a  corporation,  and 
the  other  to  the  different  rights,  privileges, 
and  powers  which  are  obtained  by  the  cor- 
poration, and  which  are  not  a  prerequisite 
to  corporate  existence,  such  as  the  right  to 
occupy  and  use  public  places  for  the  op- 
eration of  a  system  of  water  or  gas  works, 
electrical  lighting  plants,  railroads,  etc  Coo- 
per V.  Utah  Light  &  By.  Co.,  102  Pac  202, 
206,  35  Utah,  570,  136  Am.  St  Rep.  1075 
(citing  8  Words  and  Phrases,  pp.  2929-2941; 
19  Cyc.  1451). 

The  term  ''franchise,'*  as  applied  to  a 
corporation,  means  a  special  privilege  con- 
ferred by  the  state  which  does  not  belong 
to  citizens  generally  of  common  right,  and 
which  cannot  be  enjoyed  or  exercised  without 
legislative  authority.  Corporations  usually 
possess  many  powers  which  are  not  fran- 
chises or  privileges  in  that  sense,  such  as 
the  right  to  receive  money  on  general  or 
special  deposit,  to  lend  money  on  securities, 
to  discount  or  purchase  bills,  notes,  or  other 
evidences  of  Indebtedness,  and,  as  applied 
to  banks  of  issue,  the  only  franchise  or  priv- 
ilege which  they  possess,  aside  from  the  mere 
right  to  exist  and  act  as  a  corporation,  -is 
that  of  issuing  their  notes  to  circulate  as 
money.  Northwestern  Trust  Co.  v.  Brad- 
bury, 127  N.  W.  386,  388,  112  Minn.  76  (quot- 
ing and  adopting  the  definition  in  Interna- 
tional Trust  Co.  V.  American  Loan  &  Trust 
Co.,  65  N.  W.  78,  632,  62  Minn.  501). 

The  "franchise"  of  a  corporation  com- 
prises its  existence,  its  activity,  and  its  lia- 
bility, the  right  to  be,  the  power  to  do,  and 
the  liability  of  being  acted  upon;  and  these 
are  sometimes  called  separate  and  independ- 
ent franchises.  The  franchise  to  be  is  only 
one  of  its  franchises.  The  franchise  to  do  is 
a  combination  of  independent  franchises  em- 
bracing all  things  which  the  corporation  is 
given  power  to  do,  and  may  be  denominated 
its  active  powers,  those  powers  which,  when 
properly  exercised,  render  it  successful  and 
valuable.  For  the  purposes  of  taxation, 
franchises  to  do  may  go  wherever  the  work 
of  the  corporation  is  done,  and,  exercised 
in  connection  with  the  tangible  property 
which  it  holds,  create  substantive  matter  of 
taxation  to  be  asserted  by  every  state  in 


which  that  tangible  property  is  found.  Rhode 
Island  Hospital  Trust  Co.  v.  Tax  Assessors 
of  Providence,  55  Atl.  877,  879,  25  B.  I.  355 
(citing  Adams  Exp.  Co.  v.  Ohio  State  Audi- 
tor, 166  U.  S.  224,  225,  17  Sup.  Ct  604,  41 
L.  Bd.  965.) 

The  word  "franchise"  means  the  right 
of  a  corporation  to  exist  as  such,  which 
right  does  not  partake  of  the  incidents  of 
property,  and  it  also  means  the  right  of  an 
existing  corporation  to  carry  on  a  particular 
enterprise,  which  right  is  property,  which 
may  be  sold  as  any  other  tangible  property. 
Blackrock  Copper  Min.  &  Mill.  Co.  v.  Tlngey, 
98  Pac.  180,  182,  34  Utah,  369,  28  L.  B.  A. 
(N.  S.)  255,  131  Am.  St.  Bep.  850. 

Right  to  oonneot  store  with  elevated 
railroad 

Where  a  dty  ordinance  granted  the 
right  to  maintain  an  elevated  passageway 
connecting  a  store  building  with  an  elevated 
railroad,  and  limited  the  right  to  maintain 
such  elevated  road  to  a  term  of  50  years, 
such  right  was  neither  a  ''franchise"  nor  a 
"freehold  interest";  and  hence  a  writ  of 
error,  in  a  suit  to  restrain  the  dty  from  in- 
terfering with  the  construction  of  the  pas- 
sageway, was  not  issuable  direct  from  the 
Supreme  Court  in  the  first  Instance.  City  of 
Chicago  V.  Bothschild  &  Co.,  72  N.  B.  698, 
699,  212  111.  590. 

Right  to  construct  and  operate  rail* 
road 

It  is  the  elementary  definition  of  a 
'^franchise"  that  it  Is  a  grant  from  a  sover- 
eign power,  and  a  franchise  to  construct 
and  operate  a  railroad  is  a  grant  from  the 
state,  although  the  consent  of  local  author- 
ities must  be  obtained.  It  may  be  granted  to 
individuals  and  when  granted  becomes  prop- 
erty and  cannot  be  arbitrarily  recalled  un- 
less power  to  do  so  Is  reserved  In  the  grant, 
but  it  is  subject  to  forfeiture  by  failure  to 
exercise  It  within  a  reasonable  time,  if  no 
time  is  specified,  or  by  abandonment,  after 
it  has  been  exercised.  City  of  New  York  v. 
Bryan,  89  N.  E.  467,  469,  196  N.  Y.  158. 

Bailroad  Law,  §  4,  subd.  4,  granting  rail- 
roads the  right  to  construct  their  roads 
across  highways  is  a  grant  to  cross  streets 
subsequently  opened,  and  such  a  grant  is  a 
"franchise"  within  the  tax  law,  imposing  a 
tax  on  special  franchises  to  construct  and 
operate  railroads  across  and  on  streets.  Peo- 
ple ex  rel.  New  York  Cent.  &  H.  B.  B.  Co.  v. 
Woodbury,  133  N.  Y.  Supp.  135,  143,  74  Misc. 
Bep.  130, 145. 

Right  to  construct  and  operate  street 
railroad 

The  right  to  construct  and  operate  a 
street  railway  or  other  similar  public  utility 
is  a  "franchise"  derived  from  the  state. 
State  V.  Des  Moines  City  By.  Co.,  109  N.  W. 
867,  872,  135  Iowa,  694. 
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"A  'f^nchlse'  Is  a  special  privilege  con- 
ferred b>  the  goverument  on  individuals 
which  does  not  belong  to  the  citizens  of  a 
country  generally  by  a  common  right.  A 
special  'franchise'  is  the  right  granted  to  a 
corporation  to  construct,  maintain,  or  oper- 
ate in  a  public  highway  some  structure  in- 
tended for  public  use  which,  except  for  the 
grant,  would  be  a  trespass."  City  of  New 
York  V.  Interborough  Rapid  Transit  CJo., 
104  N.  Y.  Supp.  157,  160,  53  Misc.  Rep.  126 
(quoting  People  ex  rel.  Metropolitan  St.  Ry. 
V.  Tax  Commissioners,  67  N.  E.  69,  174  N. 
Y.  417,  63  L.  R.  A.  884,  105  Am.  St.  Rep.  674). 

Right   to    oonfltrnct  and  operate   tele- 
phones 

"A  'franchise'  to  operate  a  telephone  Is 
a  privilege  to  operate  a  public  business." 
Lowther  v.  Bridgeman,  50  S.  E.  410,  411,  57 
W.  Va.  306. 

The  consent  of  a  city  granted  by  ordi- 
nance to  a  person  and  his  successors  and  as- 
signs to  construct  a  telephone  system  with- 
in its  limits  is  not  a  franchise,  although 
such  consent  is  necessary  under  the  Consti- 
tution and  statutes  of  the  state.,  Dakota 
Central  Telephone  Co.  v.  City  of  Huron,  165 
Fed.  226,  231. 

Right  to  maijitaiiL  dam 

Rights  granted  by  the  Legislature  as  to 
maintaining  a  dam  of  a  special  height  in  a 
stream,  which  parties  had  and  claimed,  held 
to  be  in  their  essential  nature  "franchises," 
within  the  meaning  of  the  law  relative  to 
quo  warranto.  State  ex  rel.  Attorney  Gen- 
eral v.  Norcross,  112  N.  W.  40,  44,  132  Wis. 
534,  122  Am.  St  Rep.  998  (citing  3  Words 
and  Phrases,  p.  2929). 

Right  to  take  tolls 

Const  Cal.  art  14,  {  2,  defines  as  a 
"franchise"  the  right  to  collect  rates  or  com- 
pensation for  the  use  of  water  supplied  to 
any  county,  dty  and  county,  or  town,  or 
the  inhabitants  thereof.  The  value  of  such 
a  franchise,  then,  is  the  monetary  value  of 
the  right  to  collect  water  rates.  Spring  Val- 
ley Water  Co.  v.  San  Francisco,  166  Fed.  667, 
693. 

Right  to  use  puhlio  streets 

A  right  to  occupiy  the  streets  is  a 
"franchise"  for  purposes  of  taxation.  Pos- 
tal Telegraph-Cable  Co.  v.  City  of  Los  An- 
geles, 128  Pac.  19,  20,  164  Cal.  156. 

The  word  "franchise,"  as  used  with  ref- 
erence to  the  rights  derived  by  Laws  111. 
l.sno.  pp.  530,  532,  as  amended  by  acts  of 
ISO!  and  1865  incorporating  the  Chicago  City 
Railways,  and  granting  necessary  rights  in 
the  streets  selected  and  thereafter  to  be  se- 
lected, means  the  grant  from  the  city  of  au- 
thority to  occupy  the  streets.  Govin  v.  City 
of  CTiicngo,   132  Fed.  848,  857. 

The  grant  by  a  municipality  of  a  fran- 
chise to  use  its  streets  is  the  exercise  by 


delegation  of  a  power  which  resides  in  the 
state,  and  which  is  by  its  nature  govern- 
mental; hence,  if  grounds  for  forfeiture 
arise,  the  state  may  alone  enforce  it,  and 
may  alone  waive  it ;  for  a  franchise  may  be 
said  to  be  a  grant  from  the  state  to  a  cor- 
poration of  authority  to  occupy  the  city- 
streets,  "licenses"  to  be  the  designation  by 
the  city  council  of  the  streets  to  be  occupied, 
and  "contracts"  the  stipulated  arrangements 
between  the  companies  and  the  city  as  to 
the  manner  of  occupancy.  State,  on  Inf.  of 
Jones,  ex  rel.  City  of  St  Louis  v.  Light  Sc 
Development  Co.  of  St  Louis,  152  S.  W.  67, 
75,  246  Mo.  618. 

Under  a  valid  ordinance  conferring  on  a 
subway  company  the  right  to  the  use  of 
streets  for  the  construction  and  operation  of 
electrical  conduits,  at  a  semiannual  rent,  it 
is  immaterial  whether  such  grant  be  called 
a  mere  "consent"  of  the  city  to  the  exer- 
cise of  a  franchise  already  conferred  by  the 
state,  or  whether  it  is  called  a  "franchise.'* 
National  Subway  Co.  v.  City  of  St  Ix)riis. 
69  S.  W.  290,  293,  169  Mo.  319. 

The  grant  by  a  city  of  the  exclusive 
privilege  to  construct  a  waterworks  plant 
and  to  use  the  streets  for  that  purpose  was 
the  grant  of  a  "franchise,"  within  the  nar- 
rowest definition  of  the  word.  It  is  the 
grant  of  a  valuable  right,  constitutes  proper- 
ty, and  is  taxable.  It  is  distinct  in  its  na- 
ture from  any  sort  of  property  wliich  may 
be  described  for  purposes  of  taxation  as 
"capital  invested  in  merchandise  and  man- 
ufacturing." The  grant  by  the  sovereign 
power  of  any  exclusive  valuable  right  is  a 
franchise  and  taxable  property,  whether  it  be 
in  the  form  of  a  contract  or  some  other  man- 
ner of  giving  the  right.  Adams  v.  Bullock, 
47  South.  527,  529,  94  Miss.  27,  19  Ann.  Gas. 
165. 

The  authority  to  use  public  streets  for 
railroad  purposes  is  a  right  or  privilege, 
which,  for  convenience,  is  called  a  "fran- 
chise" and  proceeds  from  the  state.  Vil- 
lage of  Phoenix  v.  Gannon,  108  N.  Y.  Supp. 
255,  256,  123  App.  Div.  93. 

Right  to  place  gas  pipes  and  mains  in 
the  streets  of  a  city  for  distribution  of  gas 
for  use  is  a  franchise,  the  privilege  of  exer- 
cising which  can  only  be  granted  by  the  state 
or  by  the  city  acting  under  legislative  au- 
thority. Elizabeth  City  v.  Banks,  64  S.  B. 
189,'  191,  150  N.  C.  407,  22  L.  R.  A.  (N.  S.) 
925. 

The  right  to  occupy  the  public  streets 
with  a  railway  depends  entirely  ifpon  legis- 
lative grant,  and  is  therefore  a  "franchise," 
notwithstanding  the  fact  that  tlie  terms  of 
such  grant  and  their  acceptance  constitutes 
also'  a  contract.  State  v.  Des  Moines  City 
Ry.  Co.,  109  N,  W.  867,  872,  135  Iowa,  694. 

Under  section  361a  of  the  Civil  Code, 
providing  for  the  tran.sfer  of  corporate  "fran- 
chises," the  term  is  aptly  used  to  describe 
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iDe  class  of  property  belonging  to  quasi  pub- 
lic corporations  possessing  rijjhts  and  priv- 
ileges which  they  had  acquired  and  possess- 
ed after  they  became  incorporated,  and 
which  they  had  devoted  to  public  service. 
Where  a  water  company  had  laid  its  pipes 
in  the  streets  of  a  city,  and  was  using  the 
streets  as  a  way  through  which  to  transmit 
water  to  the  users,  and  had  a  right  thus 
to  do,  this  right,  when  made  available  by 
actual  possession  and  use,  is  appropriately 
designated  as  "franchise."  City  of  South 
Pasadena  t.  Pasadena  Land  &  Water  Co., 
d3  Pac  490,  493,  152  Cal.  579. 

A  right  granted  by  ordinance  to  a  cor- 
poration to  operate  an  interurban  railway 
on  the  streets  of  a  city  Is  a  *'f ranchise"  with- 
in the  meaning  of  Gen.  St  1905,  §  5150,  re- 
lating to  quo  warranto,  and  authorizing  an 
action  to  be  brought  by  a  person  claiming 
an  interest  in  the  franchise  or  any  interest 
adverse  to  the  same,  so  that  a  franchise  may 
be  annulled  for  proper  cause  in  an  action  of 
that  character.  City  of  Olathe  v.  Missouri 
&  K.  I.  Ry.  Co.,  96  Pac.  42,  78  Kan.  193, 

Under  Code  Civ.  Proc.  {  1948,  providing 
that  the  Attorney  General  may  sue  a  person 
who  usurps,  intrudes  into,  or  unlawfully 
holds  or  exercises  a  franchise  within  the 
state,  he  may  not  sue  a  gas  company  to  pre- 
vent further  exercise  of  its  rights  in  streets 
on  ground  that  municipal  grants  or  consents 
to  their  use  have  terminated  by  expiration 
of  the  period  for  which  given,  since  such 
consents  are  not  "franchises"  within  the  stat- 
ute, and,  if  they  were,  the  matter  is  local, 
within  control  of  the  city,  which  may  by  ap- 
propriate proceedings  effectuate  withdraw^al 
thereof.  People  v.  Consolidated  Gas  Co.,  115 
N.  y.  Supp.  393,  396,  130  App.  Div.  626. 

The  right  to  occupy  streets  with  gas 
mains  is  a  **franchi8e."  Consolidated  Gas 
Co.  ▼.  City  of  Baltimore,  61  Ati.  532,  534, 
101  Md.  541,  1  L.  R.  A.  (N.  S.)  263,  109  Am. 
St.  R^.  584  (citing  State  ex  reL  Attorney 
General  v.  Cincinnati  Gas  Light  &  Coke  Co., 
18  Ohio  St.  262;  Jersey  City  Gas  Co.  v. 
Dwight,  29  N.  J.  Eq.  242). 

Const.  §  163,  provides  that  no  telephone 
company  within  a  city  or  town  shall  con- 
struct its  poles  or  other  apparatus  along, 
over,  under,  or  across  the  streets,  alleys,  or 
public  grounds  of  a  city  or  town  without  the 
consent  of  its  legislative  authority,  and  sec- 
tion 164  prohibits  the  town  from  granting 
such  consent,  except  on  advertisement  and 
sale  to  the  highest  bidder.  Held,  that  a  tele- 
phone franchise  within  such  section  was  not 
the  right  to  operate  a  telephone  exchange 
in  a  city,  but  the  right  to  occupy  some  por- 
tion of  the  public  streets  for  the  maintenance 
of  such  line.  Bland  v.  Cumberland  Tele- 
phone &  Telegraph  Co.  (Ky.)  109  S.  W.  1180, 
1181. 

The  word  "franchise,*'  as  used  In  the 
law  of  1005,  empowering  cities  to  regulate 


the  supply  of  gas  and  to  fix  by  contract  or 
"franchise"  the  price  thereof,  refers  to  a 
grant  by  the  municipality  of  a  special  right 
or  privilege  to  use  its  streets,  alleys,  and 
public  places  for  the  purpose  of  supplying 
heat,  light,  or  water.  Such  franchises  are 
ordinarily  granted  by  ordinance  or  resolu- 
tion upon  prescribed  terms  and  conditions 
and  for  a  specified  term  of  years.  An  ordi- 
nance providing  that  it  shall  be  unlawful 
for  any  person,  company,  or  corporation  us- 
ing and  occupying  the  streets  and  other  pub- 
lic grounds  of  the  dty  for  the  purpose  of 
supplying  gas,  or  for  any  officer,  or  agent, 
or  employ^  of  su<di  person,  company,  or  cor- 
poration, to  charge  more  than  30  cents  for 
each  1,000  cubic  feet  of  gas  is  without  any 
of  these  characteristics,  since  it  neither 
grants  a  new  right  nor  confirms  or  extends 
an  existing  one,  but  merely  seeks  to  impose 
an  existing  right  to  the  streets  and  alleys 
of  the  city.  City  of  Richmond  v.  Richmond 
Natural  Gas  Co.,  79  N.  B.  1031-1033,  168  Ind. 
82,  11  Ann.  Cas.  746. 

Of  corporation 

Strictly  speaking,  the  franchise  of  a  cor- 
poration consists  of  the  rights,  powers,  and 
privileges  given  by  the  act  incorporating  it, 
or  the  certificate  of  incorporation.  People 
V.  ConsoUdated  Gas  Co.,  115  N.  Y.  Supp.  393, 
395,  130  App.  Div.  626. 

A  corporate  "franchise"  is  the  right  or 
privilege  to  exist  and  do  business  as  a  cor- 
poration, or  its  business  opportunity  and 
capacity.  In  re  Stevens,  95  N.  Y.  Supp.  297, 
313,  46  Misc.  Rep.  623  (citing  People  ex  rel. 
Union  Trust  Co.  v.  Coleman,  27  N.  E.  818, 
126  N.  Y.  433,  437.  12  L.  R.  A.  762). 

The  word  '^franchises,"  in  Const,  art.  13, 
§  2,  providing  that  all  property  defined  to  In- 
clude franchises  shall  be  taxed  in  proportion 
to  value,  when  considered  in  connection  with 
sections  3  and  12,  and  article  12,  §  7,  author- 
izing a  franchise  tax,  and  providing  that  no 
corporation  shall  alienate  any  franchise,  etc., 
does  not  include  the  mere  right  of  a  corpQ- 
ration  to  exist  as  such,  but  means  the  right 
granted  to  an  existing  corporation  to  carry 
on  specified  business.  Blackrock  Copper  Min. 
&  Mill.  Co.  V.  Tlngey,  98  Pac.  180,  182,  34 
Utah,  369,  28  L.  R.  A.  (N.  S.)  255,  131  Am. 
St.  Rep.  850. 

A  tax  on  a  corporate  franchise  is  not 
a  tax  on  the  right  to  be  a  corporation,  for 
the  right  to  be  a  corporation  is  a  right  or 
franchise  belonging  to  the  individuals  who 
compose  the  corporation,  and  not  to  the  cor- 
poration itself;  its  "franchise"  being  the 
right  to  carry  on  the  business  for  which 
chartered.  Southern  Ry.  Co.  v  Greene,  49 
South.  404,  405,  160  Ala.  396;  Central  of 
Georgia  Ry.  Co.  v.  Gaston,  49  South.  412, 
160  Ala.  671. 

The  term  "franchise,"  as  used  In  Ky.  St. 
1903,  S  4077,  imposing  a  franchise  tax  on  cor- 
porations engaged  in  freight  traffic,  etc.,  Is 
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not  the  right  to  do  the  thing,  but  the  doing  of 
it  In  fact,  so  it  Is  no  answer  to  a  corpora- 
tion's liability  for  such  tax  that  its  engaging 
in  such  busine«5S  is  ultra  Tires.  James  v. 
Kentucky  Refining  Co.,  113  S.  W.  468,*  470, 
K52  Ky.  353. 

The  word  "franchise,"  in  Ky.  St  1903,  {§ 
4077-4080,  providing  for  the  assessment  of  a 
corporation's  franchise,  embraces  all  the  in- 
tangible property  of  the  company,  and  Is  not 
used  in  its  strict  technical  sensa  Common- 
wealth y.  Chesapeake  &  O.  Ry.  Co.  (Ky.)  91 
S.  W.  672,  674. 

Of  railroad  eompany 

The  intangible  thing  known  as  a  corpo- 
rate "franchise"  has  no  local  situs  for  the 
purposes  of  local  taxation,  but  appertains 
to  the  whole  road.  San  Francisco  &  S.  J.  V. 
Ry.  Co.  V.  City  of  Stockton,  84  Pac  771,  774, 
149  Cal.  83. 

Of  street  railroad  eoinpan> 

A  street  railway  franchise  is  a  "fran- 
chise," within  the  meaning  of  Rev.  St.  1898, 
§  3466,  providing  for  actions  in  the  name  of 
the  state  by  the  Attorney  General  when  any 
person  unlawfully  holds  or  exercises  any 
franchise.  State  ex  rel.  Vilter  Mfg.  Co.  t. 
Milwaukee,  B.  &  L.  G.  R.  Co.,  92  N.  W.  646, 
548,  116  Wis.  142. 

Of  telegraph  or  telephone  eompanies 

Under  the  amendment  of  1900  to  the  Con- 
stitution, and  Laws  1901,  c.  2C,  providing  for 
the  taxation  of  franchises  of  telegraph  or  tel- 
ephone companies,  the  word  "franchise" 
should  not  be  taken  as  meaning  simply  direct 
authority  from  the  state  to  do  business,  thus 
excluding  from  taxation  a  railway  company 
not  having  a  separate  franchise  to  do  a  tele- 
graph* business,  but  which  has  assumed  such 
franchise  and  is  doing  such  business,  since  It 
is  estopped  to  deny  that  It  has  a  franchise. 
Minneapolis,  St  P.  &  S.  S.  M.  Ry.  Co.  v.  Oppe- 
gard,  118  N.  W.  830,  832, 18  N.  D.  1. 

Where  a  "franchise"  of  constructing  and 
operating  telegraph  lines  along  post  roads 
had  been  granted  to  a  corporation  by  Con- 
gress, a  city  ordinance  purporting  to  grant  to 
the  corporation  a  franchise  to  use  the  city 
streets  for  its  poles  and  regulating  the  manner 
of  such  use  was  a  mere  attempt  to  give  what 
the  company  already  had,  and  did  not  create  a 
"franchise"  which  could  be  taxed.  Western 
Union  Tel.  Co.  v.  City  of  Visalia,  S7  Pac.  1023, 
1025,  149  CaL  744. 

FRANCHISE  REQUIREMENT 

A  law  requiring  as  a  test  of  party  fealty 
that  the  elector  shall  subscribe  an  oath 
stating  that  he  belongs  to  an  organized  ix>- 
litical  party  and  requiring  him  to  designate 
it  therein  by  name  and  making  the  required 
oath  a  condition  precedent  to  the  right  of 
an  elector  to  participate  at  the  party  pri- 
mary election  is  not  unconstitutional  as  pre- 
scribing an  added  "franchise  reuuirement." 


State  ▼.  Flaherty,  136  N.  W.  76,  78,  23  N.  D. 
313,  41  L.  R.  A.  (N.  S.)  132. 

FRANCHISE  TAX 

A  'franchise  tax"  is  a  tax  on  the  privi- 
lege of  doing  business  under  corporate  or- 
ganization. State  V.  Clement  Nat.  Bank,  78 
AtL  944,  949,  84  ,Vt.  167,  Ann.  Cas.  1912D,  22. 

The  words  "franchise  tax"  have  a  special 
meaning,  and  signify  the  annual  license  fee 
exacted  by  the  state  for  the  privilege  of  doing 
business  in  corporate  form.  City  of  Newark 
V.  Tunis,  78  AtL  1066,  1071,  81  N.  J.  Law,  45- 

In  taxing  a  bank's  Intangible  property 
which  includes  its  capital  not  invested  in  tax- 
able property,  the  tax  is  called  a  "franchise 
tax."  Marion  Nat  Bank  of  Lebanon  v. 
Burton,  90  S.  W.  944,  949,  121  Ky.  876,  10 
L.  R.  A.  (N.  S.)  947. 

The  tax  imposed  by  Rev.  St  Me.  1883,  c: 
6,  I  55,  providing  that  express  companies 
shall  apply  to  the  state  treasurer  for  a  li- 
cense to  do  business  and  shall  pay  to  the 
treasurer  annually  1%  per  cent  of  the  gross 
receipts  of  such  business  as  shall  be  done  in 
the  state.  Including  a  pro  rata  part  on  all 
express  business  coming  from  other  states  or 
countries  into  this  state  and  on  all  going  from 
this  state  to  other  states  or  countries,  sec- 
tion 56  requiring  the  making  of  an  annual 
return  by  the  corporations  affected,  and  sec- 
tion 57,  providing  that  the  tax  assessed  shall 
stand  in  place  of  all  local  taxation,  was  a 
"franchise  tax."  State  v.  Boston  &  Portland 
Exp.  Co.,  61  AQ.  697,  698,  100  Me.  278. 

The  ''franchise  tax"  imposed  by  the  act 
of  1900  (P.  L.  1900,  p.  502)  is  in  the  nature  of 
a  license  tax  and  not  a  tax  on  property. 
North  Jersey  St  R.  Co.  v.  Jersey  City.  63 
AU.  833,  834,  73  N.  J.  Law,  481. 

The  tax  on  a  corporate  franchise  does 
not  depend  on  the  profits  or  amount  of  the 
business  of  the  corporation,  but  it  is  a  pay- 
ment for  the  privilege  of  doing  business  as  a 
corporation.  New  York  Terminal  Co.  v.  Gaust 
124  N.  Y.  Supp.  200,  202, 139  App.  Div.  347. 

FRANCHISE  VALUE 

The  words  "franchise  value,*'  as  used  in 
Revenue  Laws,,  {  78,  are  used  in  a  broad 
sense,  and  really  mean  the  value  of  the  in- 
tangible property.  This  may  or  may  not  in- 
clude "corporate  franchise,"  since  it  may  be 
either  an  individual  or  a  copartnership  or  a 
corporation  which  conducts  the  business,  and 
the  "corporate  franchise,"  if  included.  Is  only 
an  incident  and  not  the  subject-matter  which 
it  was  intended  to  tax.  Western  Union  Tele- 
graph Co.  V.  City  of  Omaha,  103  N.  W.  84. 
88,  73  Neb.  527. 


FRANK 

As  commerce,  see  Commerce. 

The  commonly  accepted  meaning  of  the 
word  **frank"  is  that  it  relers  only  to  proi>- 
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erty,  telegrams,  and  tbe  like.  United  States ;  lodge  system  and  ritualistic  form  of  work 
T.  Wells  Fargo  Exp.  Co.,  161  Fed.  606,  616.       !  and    representative    form    of    government. 

The  term  "franks,"  as  used  in  the  Antl- 1  ^^^^  associations  are  members  of  the  class 
Free  Pass  Law.  means  authority  for  free  '  ^^^  «»  beneficiary  associations;  and  hence 
ser%  ice.  Texas  &  N.  O.  R.  Co.  v.  Wells  Fargo  ^  f;  P>-o;^8ion  against  the  sale  of  endowment  by 
Exp.  Co.,  110  Si  W.  38,  40. 101  Tex.  564.  beneflriary  associations  applies  to  fraternal 

^     beneficiary  associations.    National  Protective 

The  word  "frank,"  as  used  in  section  161   Legion  v.  O'Brien.  112  N.  W.  1050,  1051,  102 
of  the  Constitution  of  1002  (Code  1904,  p.    j^j^  ^g  (quoting  the  definition  in  Rev.  Laws 
cclix),  prohibiting  any  state,  county,  district,    X005, 1 1594). 
or  municipal  officer  from  accepting  a  frank.  I         *  '  . 

free  pass,  or  free  transportation,  is  construed  |  Rev.  St  1899,  i  1408,  deflhes  a  "fraternal 
in  section  153  (p.  ccxliv)  to  mean  a  writing  or  1  beneficiary  association"  as  one  organized  for 
token  issued  by  a  transmission  company  en-  the  sole  benefit  of  its  members  and  their  ben- 
titling  the  holder  to  some  service  free  of  i  efidarles,  and  not  for  profit,  operating  on  a 


charge.    Commonwealth  v.  Gleason.  69  S.  £. 
448.  450.  Ill  Va.  383. 

FRATERNAL 

FBATERNAI.  ASSOCIATION 

See  Secret  and  Fraternal  Society. 

"As  we  understand  it,  the  test  of  a  'fra- 
ternal beneficiary  association,*  within  the 
meaning  of  the  Missouri  statute  (Rev.  St 
1899,  §  1408),  is  that  the  association  must  be 
organized  for  the  sole  benefit  of  its  members 


lodge  system  with  a  ritualistic  form  of  work 
and  a  representative  form  of  government, 
making  provision  for  the  payment  of  benefits 
In  case  of  death,  sickness,  temporary  or  per- 
manent physical  disability,  etc.  The  section 
also  declares  that  the  fund  for  the  payment 
of  benefits  and  expenses  shall  be  derived 
from  assessments  and  dues  collected  from  its 
members,  and  that  payment  of  death  benefits 
shall  be  to  the  families,  heirs,  blood  relations, 
affianced  husband  or  wife  of,  or  to  the  per- 
sons dependent  on  the  member,   and  that 


and  not  for  profit  It  should  possess  a  lodge  I  such  association  shall  be  exempt  from  the  in- 
system  and  representative  form  of  govern- 1  surance  laws  of  the  state,  etc.,  but  may  cre- 
ment,  with  a  ritualistic  form  of  work,  and  I  ate,  maintain,  and  disburse  a  reserve  or 
confine  the  issue  of  its  benefit  certificates  to  \  emergency  fund  in  accordance  with  its  consti- 
its  members  in  favor  of  such  beneficiaries,  as  \  tution  and  by-laws.  Held,  that  a  uniformed 
they  may  from  time  to  time  designate,  thus  rank  of  the  Knights  of  Pythias,  which  issued 
placing  the  benefit  within  the  control  of  the  ,  insurance  only  to  members  of  Its  various 
member  and  precluding  a  vested  Interest  of  lodges,  had  a  representative  form  of  govern- 
the  beneficiary,  which  obtains  with  respect  to  ;  ment.  worked  according  to  ritual,  and  paid 
regular  life  insurance.*'  An  association  char- ;  death  benefits,  etc.,  from  a  fund  accumulat- 
tered  by  the  state  of  Iowa,  and  conforming  '  ed  from  assessments,  dues,  and  a  reserve 
In  other  respects  to  the  statutory  require-  <  fund,  was  a  *'f raternal  beneficiary  associa- 
ments  of  this  state,  is  a  fraternal  beneficiary  tion"  within  such  section,  and  not  an  old  line 
association,  '^notwithstanding  the  fact  that  it !  life  Insurance  company, '  and  was  therefore 
has  autiiorlty  under  its  Iowa  charter  to  issue  1  not  subject  to  Rev.  St  1889,  f  5855,  making 
certificates  to  classes  of  beneficiaries  other  |  the  defense  of  suicide  unavailable  to  regular 
than  and  distinct  from  those  named  in  the  \  life  companies.  Tice  v.  Supreme  Lodge 
Missouri  statute."  Armstrong  v.  Modem  ;  Knights  of  Pythias,  100  S.  W.  519.  524.  123 
Brotherhood  of  America,  112  S.  W.  24-27, 132  '  Mo.  App.  85. 
MO  App.  171  (citing  and  adopting  Westerman  |         ^  ^^^  insurance  company  operating  on 

w  ^^i^  ^A    "^^.i^   KV^^\^r^'    the  assessment  plan  is  not  a  "fraternal  bene- 
^1  iJiV^         T  670-701,  6  L.  R   A    [N  ^  ^.^  2866- 

S.]  1114;  Tice  v.  Supreme  Lodge  Knights  of   9877    relative  to   such  orders     Purvear   v 
Pytblas,  100  S.  W.  519.  123  Mo.  App.  8^104).  ;  SeS  fl^.  ^.1^^73  8.  E.  851   852! 

An  insurance  association  which  has  no  1 137  Ga.  579. 
lodge  system,  ritualistic  form  of  work,  or  rep-  .„^  ^     »      ^  ,    j.^ 

resentative  form  of  government  is  not  witiiln  '  ^^^^  *  tor^gn  Insurance  organization 
a  statute  defining  a  ''fraternal  beneficiary  as- '  ^^  ^^^  *  "fraternal  beneficiary  association, 
eodatton"  as  a  corporation,  society,  or  vol-  ^«  defined  by  statute,  it  was  immaterial  that 
untary  association  for  the  benefit  of  its  mem-  *^  ^^"^<^  ^^^elf  as  such,  and  that  the  superin- 
bers  and  their  beneficiaries,  and  having  a  '  tendent  of  insurance  of  the  state  Issued  to  it 
lodge  system,  witii  ritualistic  form  of  work.  I  ^^^  statutory  Ucense  to  do  business  as  .such. 
and  a  representative  form  of  government '  Herzberg  v.  Modem  Brotiierhood  of  America, 
Western  Commercial  Travelers'  Ass'n  v.  Ten- :  85  S.  W.  986,  110  Mo.  App.  328. 


nent.  106  S.  W.  1073,  1075,  128  Mo.  App.  541. 

A  "fraternal  beneficiary  association" 
shall  mean  a  corporation,  society,  or  volun- 
tary association  organized  and  carried  on  for 


"Fraternal  benefit  associations,"  as  de- 
fined by  Cobbey's  Ann.  St.  1903,  §  6483,  are 
corporations,  societies,  or  voluntary  associa- 
tions formed  or  organized  and  carried  on  for 


the  sole  benefit  of  the  members  and  their  |  the  sole  benefit  of  its  members  and  their  bene- 
beneficlaries,  but  not  for  profit,  and  having  a  !  fidarles,    and   not   for    profit    Soehner    v. 
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Grand  Lodge  of  Order  of  Sons  of  Herman, 
104  N.  W.  871-874,  74  Neb.  309.     ' 

An  Illinois  corporation  having  a  lodge 
system,  with  ritualistic  form  of  work  and  a  ,  FRATERNITY 
representative  form  of  government,  carried 
on  for  the  sole  benefit  of  its  members  and 
their  beneficiaries  and  not  for  profit,  is  a 
••fraternal  benefit  society,"  within  the  mean- 
ing of  Kev.  St  Mo.  1809,  §  1408,  and  Laws  111. 
1S93,  p.  130,  §  1.  Loyd  v.  Modem  Woodmen 
of  America,  87  S.  W.  530,  535,  113  Mo. 
App.  19. 


of  United  Workmen  v.  Shober,  94  N.  W.  405. 
406,  16  S.  D.  513. 


Where  a  foreign  insurance  society  was 
authorized  to  issue  insurance  to  the  legal 
representatives  of  the  insured,  it  was  an 
"insurance  company,'*  subject  to  Rev.  St 
1899,  §  7890,  providing  that  misrepresenta- 
tions made  by  insured  in  obtaining  the  policy 
are  no  defense  unless  the  matters  misrepre- 
sented shall  have  actually  contributed  to  the 
death,  and  not  a  "fraternal  beneficiary  soci- 
ety," authorized  by  section  1408  to  issue  cer- 
tificates only  for  the  benefit  of  "families, 
heirs,  blood  relatives,  aflianced  husband,  or 
affianced  wife,  or  to  person  dependent  upon 
the  member."  Herzberg  v.  Modem  Brother- 
hood of  America,  85  S.  W.  986,  110  Mo.  App. 
328. 

A  society  organized  under  a  law  provid- 
ing for  the  organization  of  fraternal  societies, 
and  controlled  by  a  national  council,  oi>erat- 
ing  through  a  lodge  system  exclusively  and 
paying  no  commissions  for  procuring  mem- 
bers, is  a  "fraternal  society"  within  the  ex- 
ception of  Ky.  St.  i  679  (UusseU's  St.  §  4400), 
which  prohibits  reception  of  a  life  policy 
or  certificate  in  evidence  unless  a  copy  of 
the  application,  etc.,  is  attached  thereto,  ex- 
cept as  to  fraternal  societies.  Yeomen  of 
America  v.  Rott,  140  S.  W.  1018,  1020,  145  Ky. 
604. 

FRAT£RNAI.  ORDER 

As  life  insurance  company,  see  Life  In- 
surance Company. 
Similar  order,  see  Similar. 

Where  a  benefit  order  having  a  central 
organization  and  local  bodies  throughout  the 
United  States  and  foreign  countries  had  in- 
surance features,  and  paid  death  and  sick 
benefits  from  dues  collected  from  members, 
etc.,  it  was  a  fraternal  order  within  Revisal 
1905,  §  4795,  providing*  that  every  incorporat- 
ed association,  lodge,  or  society  doing  busi- 
ness in  the  state  on  the  lodge  system  with 
ritualistic  form  of  work  and  representative 
form  of  government,  organized  to  pay  bene- 
fits to  members  and  their  beneficiaries  in  case 
of  disability  resulting  from  disease,  accident, 
or  old  age,  is  a  fraternal  benefit  order,  and 
subject  to  regulation  by  the  state's  author- 
ities. State  V.  Arlington,  73  S.  E.  122,  125, 
157  N.  C.  640. 

Ilie  Ancient  Order  of  United  Workmen 
is  a  "fraternal  organization."    Ancient  Order 


See  Oath-Bound  Fraternity;  Secret  Fra- 
ternity. 

As  literary  institution,  see  Literary  In- 
stitution. 

As  scientific  institution,  see  Scientific  In- 
stitution. 


The  word  "fraternities,"  as  used  in  St 
1909,  p.  332,  which  prohibits  secret  fraterni- 
ties in  the  public  schools,  includes  organiza- 
tions of  both  sexes,  sororities,  and  clubs. 
;  Bradford  v.  Board  of  Education  of  City  and 
County  of  San  Francisco,  121  Pac.  929,  933, 
18  Cal.  App.  19. 

FRAUD 

See  Actionable  Fraud;  Actual  Fraud; 
Constructive  Fraud;  Debt  Created  by 
Fraud;  Deduction  of  Fraud ;  Extrinsic 
or  Collateral  Fraud;  In  Fraud  of; 
Judgment  for  Fraud;  Legal  Fraud; 
Material  Fraud ;  Positive  Fraud. 

Discovery  of  fraud,  see  Discovery. 

See,  also,  Cheat;  Deceit;  False  Repre- 
sentation; Fraudulent  Misrepresenta- 
tion ;  Fraudulent  Representation ; 
Misrepresentation;    Simulation. 

"Fraud"  is  "an  Intentional  perversion  of 
the  truth  for  the  purpose  of  obtaining  some 
valuable  thing  or  promise  from  another." 
Bellevue  State  Bank  v.  Cofiin,  125  Pac.  816, 
819, 22  Idaho,  210  (citing  3  Words  and  Phras- 
es, p.  2943). 

"Fraud"  consists  in  deception  effectually 
practiced  in  order  to  induce  another  to  part 
with  property  or  surrender  a  legal  right. 
Sallies  v.  Johnson.  81  Atl.  974,  976,  85  Conn. 
77,  Ann.  Cas.  1913A,  386. 

**  'Fraud'  consists  in  one  man  endeavor- 
ing by  deception  or  circumvention  to  alter 
another's  rights."  Such  is  the  meaning  of 
the  word  as  used  in  the  statute  of  limitations 
(Gen.  St.  1SS9,  par.  4095,  subd.  3).  Cloud 
County  V.  Hostetler,  51  Pac.  62,  63,  6  Kan. 
App.  286  (citing  Bigelow,  Frauds,  5). 

Words  and  actions  may  be  held  to  con- 
stitute fraud  as  to  persons  of  weak  Intellect, 
or  whose  minds  are  enfeebled  by  disease, 
when  they  would  not  be  regarded  as  such  in 
favor  of  one  in  the  full  exercise  of  his  facul- 
ties. Porter  v.  United  Rys.  Co.  of  St.  Louis, 
148  S.  W.  162,  164, 165  Mo.  App.  619. 

"B^raud"  is  a  deception  practiced  on  one 
to  obtain  an  unfair  or  unlawful  advantage. 
It  is  hard  to  give  a  definition  to  fit  all  cases. 
Webster's  definition  is  as  follows:  ''Fraud  is 
a  deception  deliberately  practiced  upon  one 
to  obtain  an  unfair  advantage."  McCaskey 
Register  Co.  y.  Keena,  71  Atl.  898,  81  Conn. 
656. 
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All  surprises,  trick,  cunning,  dissembling, 
and  other  unfair  way  that  is  used  to  cheat 
any  one  is  considered  as  fraud.  Cooper  v. 
Ft  Smith  &  W.  R.  Co.,  99  Pac.  785,  789,  23 
Okl.  139. 

"  'Fraud/  In  its  ordinary  application  to 
cases  of  contract,  includes  any  trick  or  ar- 
tittce  employed  by  one  person  to  induce  an- 
other to  fall  into,  or  detain  him  in,  an  error, 
so  that  he  may  make  an  agreement  contrary 
to  his  interest,"  Board  of  Com'rs  of  Howard 
County  V.  Garrigus,  73  N.  B.  82,  85,  164  Ind. 
589  (quoting  and  adopting  the  definition  in 
Bouv.  Law  Diet.  p.  689). 

"Fraud"  Is  the  sncces55ful  employment  of 
cunning,  deception,  or  artifice  used  to  drcum- 
rent,  cheat,  or  defraud  another.  It  isthg 
doing  by  one's  self  or  inducing  another  to  do 
such  things  as  lead  the  opposite  party  into 
error,  and  the  intent  to  deceive  is  one  of  its 
main  characteristics,  and  fraud  may  be  per- 
petrated by  misrepresentations,  either  by 
word  or  deed,  as  to  material  facts.  Brett- 
hauer  v.  Foley,  113  Pac.  356,  359, 15  Cal.  App. 
19. 

A  plaintiff  suing  for  "fraud"  must  show 
that  the  false  representation  was  intentional- 
ly made  by  defendant  with  intent  that  plain- 
tiff should  act  on  it,  or  so  as  to  naturally  in- 
duce him  to  act  on  it;  that  the  representa- 
tion was  false,  and  was  known  to  defendant 
to  be  false,  or  made  as  a  fact  of  his  own 
knowledge;  that  the  representation  w^s  an 
expresslonr  of  a  past  or  existing  fact  and  not 
of  opinion ;  that  it  was  material ;  and  that 
plaintiff  relied  on  it  and  was  deceived,  and 
thereby  Induced  to  act,  to  his  damage. 
Pierce  v.  Cole,  85  Atl.  567,  568,  110  Me.  134. 

"Fraud"  is  a  name  given  by  law  to  cer- 
tain facts  and  to  certain  conduct  of  the  ac- 
cused party.  The  fact  may  be  misrepresenta- 
tion and  deceit,  and  the  term  "fraud"  is  a 
legal  epithet  applied  to  such  facts.  Fraud 
may  be  actual  or  constructive.  Where  fraud 
in  fact  is  relied  on,  the  acts  done  must  be  set 
out,  and,  the  intent  being  material,  it  must 
be  inferred  that  they  were  done  fraudulently 
or  with  intent  to  cheat  and  defraud;  but, 
when  an  action  is  founded  on  constructive 
fraud,  all  that  is  necessary  is  to  plead  the 
acts  from  which  the  court  will  determine 
whether  the  doing  of  them  worked  a  con- 
structlye  fraud.  Barrie  v.  United  Rys.  Co. 
ot  St  Loufs,  119  S.  W.  1020.  1057,  138  Mo. 
Ak).  657. 

"Fraud"  consists  in  artifice,  trick,  cun- 
ning, deception,  or  any  unfair  dealing  by 
which  another  is  cheated.  Where  one  erected 
dams  on  certain  lakes  and  streams,  thereby 
diverting  or  lueping  back  the  waters  to  which 
the  plaintiff,  in  equity,  claimed  to  have  a 
legal  right  for  his  mills  below  such  erections. 
It  was  held,  not  to  be  a  case  of  **fraud,"  with- 
in the  meaning  of  St  1830,  c.  402,  extending 
the  equity  powers  of  the  supreme  judiciiil  i 
court    Calvin  v.  Shaw,  J2  Me.  454,  457.  | 
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1'raud,"  as  used  in  an  insurance  policy 
providing,  *This  entire  policy  shall  be  void 
•  •  •  in  case  of  any  fraud  or  false  swear- 
ing by  the  insured  touching  any  matter  rela- 
tive to  this  insurance  or  the  subject  thereof, 
whether  before  or  after  a  loss,"  covers  frauds 
otherwise  than  by  false  swearing.  *-The  dis- 
tinction between  actions  based  on  fraud  and 
fraud  or  false  swearing,  within  the  meaning 
of  the  clause  in  the  policy  in  question  which 
forfeits  It,  is  clearly  pointed  out  in  F.  Dohmen 
V.  Niagara  Fire  Ins.  Co.,  96  Wis-  56,  71 
N.  W.  74:  *No  authority  can  be  found,  we 
may  safely  say,  to  sustain  the  contention  that 
fraud  which  will  avoid  a  policy  under  such 
a  clause  must  have  the  elements  necessary 
to  constitute  a  cause  of  action  based  on 
fraud.* "  Meyer  v.  Home  Ins.  Co.,  106  N.  W. 
1087,  1088,  1089,  127  Wis.  293. 

The  refusal  of  one  who  has  made  an  oral 
contract  for  services  not'  to  be  performed 
within  a  year  to  execute  a  written  contract  as 
agreed  does  not  constitute  "fraud,"  within 
the  rule  that  the  statute  of  frauds  will  not 
be  enforced,  where  the  effect  would  be  to 
perpetrate  a  fraud,  long  v.  Long,  122  Pac. 
1077,  1079,  162  Cal.  427;  Lieber  v.  Lieber, 
143  S.  W.  458,  467,  239  Mo.  1. 

The  word  "fraud,"  in  Rev.  St  1899,  § 
8528,  as  amended,  authorizing  the  board  of 
dental  examiners  to  revoke  the  license  of 
any  dentist  for  "fraud,  deceit,  or  misrepre- 
sentation" in  the  practice  of  dentistry,  means 
an  intentional  perversion  of  truth  to  induce 
another,  in  reliance  on  it,  to  part  with  some 
valuable  thing  belonging  to  him  or  to  sur- 
render a  legal  right;  and  the  word  *'dect»lt" 
means  any  trick  or  contrivance  used  to  de- 
fraud another  to  his  injury;  and  the  word 
**mi9representation"  means  untrue,  improper, 
or  unfaithful  representation,  such  as  a  false 
statement  of  account  or  as  a  misrepresenta- 
tion of  one's  motives;  and  the  words,  when 
so  c*onstrued,  prevent  the  statute  from  be- 
iiip  Invalid  for  uncertainty.  State  ex  rel. 
Williams  V.  Purl,  128  S.  W.  196,  201,  228 
Mo.  1. 

As  act  InTolvinB  lireaoli  of  duty,  tniat 
or  eomfldence 

''Fraud"  in  equity  includes  all  acts,  omis- 
sions, and  concealments  which  involve  a 
breach  of  either  legal  or  equitable  duty,  trust 
or  confidence.  Dickinson  v.  Stevenson,  120 
N.  W.  324,  325,  142  Iowa,  567. 

Fraud  includes  all  acts  and  omissions 
which  Involve  a  breach  of  legal  duty  injuri- 
ous to  others.  Wadsworth  v.  Board  of  Sup'rs 
of  Livingston  County,  115  N.  Y.  Supp.  8,  19. 

"Fraud,"  generally  speaking,  is  any  act 
or  concealment  which  involves  a  breach  of 
legal  duty,  trust  or  confidence  justly  reposed 
and  is  injurious  to  another,  or  by  which  an 
undue  and  unconscientious  advantage  is  tak- 
en of  another.  Uorton  v.  Smith  (Tex.)  145 
S.  W.  1088,  1003. 
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"'Fraud/  In  the  sense  of  a  court  of 
equity,  properly  Includes  all  acts,  omissions, 
and  concealments  which  Involye  a  breach  of 
legal  or  equitable  duty,  trust,  or  confidence, 
Justly  reposed,  and  are  Injurious  to  another, 
or  by  which  undue  or  unconscientious  advan- 
tage is  taken  of  another."  Caty  of  Clay  Cen- 
ter V.  Myers,  35  Pac.  25,  26,  52  Kan.  363 
(quoting  and  adopting  definition  In  Myers  v. 
Board  of  Education,  32  Pac.  658,  51  Kan.  87, 
37  Am.  St.  Rep.  263 ;  1  Story,  Eq.  Jur.  {  187). 

"  'Fraud,'  in  the  sense  of  equity,  Includes  all 
acts,  commissions,  and  concealments  which  In- 
YOlve  a  breach  of  legal  or  equitable  duty,  trust, 
or  confidence,  justly  reposed,  and  are  injurious 
to  another,  or  by  which  an  undue  and  un- 
conscientious advantage  is  taken  of  another ; 
and  courts  of  equity  will  not  only  interfere 
in  cases  of  fraud  to  set  aside  acts  done,  but 
they  will  also,  if  acts  have  by  fraud  been  pre- 
vented from  being  done  by  the  parties,  inter: 
fere  and  treat  the  case  exactly  as  if  the  acts 
had  been  done,"  Holliday  v.  Perry,  78  N.  E. 
877,  880,  38  Ind.  App.  588  (quoting  and  adopt- 
ing definition  in  Story's  Eq.  Jur.  §  187); 
Johnson  v.  Sherwood,  73  N.  E.  180,  187,  34 
Ind.  App.  490  (quoting  and  adopting  the 
definition  in  Fetter's  Eq.  p.  130,  note  82); 
Moore  v.  Sawyer,  167  Fed.  826,  838;  Derby 
v.  Donahoe,  106  S.  W.  632,  687,  208  Mo. 
684  (quoting  and  adopting  definition  in  Kerr, 
Fraud  &  M.  pp.  42,  43);  Ewing  v.  Ewlng, 
126  Pac.  811,  813,  33  Okl.  414  (quoting 
Moore  v.  Crawford,  9  Sup.  Ct  447,  130  U. 
S.  122,  32  L.  Ed.  878). 

While  Inadequacy  of  consideration  is  in- 
sufiident  to  warrant  a  court  of  equity  in  an- 
nuling  a  sale  of  land,  yet,  in  connection  with 
other  facts,  it  may  be  considered  in  determin- 
ing the  question  as  to  whether  an  actual 
fraud  has  been  committed  on  the  rights  of  an 
individual,  or  whether  the  conduct  or  acts 
of  the  parties  have  been  of  such  a  nature 
as  are  calculated  to  operate  a  fraud  on  those 
induced  to  act  by  reason  of  such  conduct. 
Derby  v.  Donahoe,  106  S.  W.  632, 637, 208  Mo. 
684  (quoting  and  adopting  definition  in  Kerr, 
Fraud  &  M.  pp.  42,  43). 

"A  court  of  equity  has  original  and  in- 
herent jurisdiction  to  declare  and  enforce 
trusts,  and  will  interfere  in  cases  of  fraud 
to  set  aside  acts  done  which  involve  a  breach 
of  a  legal  or  an  equitable  duty  or  trust,  which 
are  injurious  to  another.  *Fraud,'  as  under- 
stood and  defined  in  a  court  of  equity,  in- 
cludes all  acts  which  involve  such  breach  of 
duty."  The  equity  jurisdiction  conferred  on 
district  courts  by  Bankr.  Act  July  1,  1898,  c. 
541,  30  Stat.  544,  is  limited  to  matters  con- 
nected with  the  administration  of  bankrupt 
estates,  and  such  court  is  without  general 
equity  jurisdiction  to  entertain  a  plenary  suit 
by  a  third  person  to  cancel  the  satisfaction  of 
a  mortgage  and  declare  a  trust  in  mortgaged 
property  of  a  bankrupt  which  is  not  in  the 
possession  of  his  trustee,  nor  a  part  of  the 


estate  for  distribution,  and  in  which  his  gen- 
eral creditors  have  no  interest  Brumby  v. 
Jones,  141  Fed.  318,  322,  72  C.  C.  A.  466  (cit- 
ing Brick.  Dig.  p.  662 ;  1  Hill,  Mortg.  p.  525). 

Afl  aetval  fraud  or  f ramd  In  f aot 

A  judgment  of  a  state  court  is  rendered 
in  "an  action  for  fraud,"  so  as  to  be  exempt- 
ed by  Bankr.  Act  July  1,  1898,  c.  541,  §  17, 
subd.  2,  30  Stat.  550,  from  the  operation  of  a 
discharge  in  bankruptcy,  where  such  judg- 
ment, whatever  may  be  the  form  of  the  ac- 
tion, was  based  upon  actual,  as  distinguished 
from  constructive,  fraud  of  the  bankrupt. 
Bullis  V.  O'Beime,  25  Sup.  Gt  118,  123,  195 
U.  S.  606,  49  U  Ed.  340. 

The  "fraud"  which  saves  a  judgment 
from  a  discharge  In  bankruptcy,  within 
Bankr.  Act  July  1,  1898,  c.  541,  S  17,  30  Stat. 
551,  declaring  that  a  discharge  in  bankruptcy 
shall  release  a  bankrupt  from  provable  debts, 
except  judgments  in  actions  for  frauds,  is 
fraud  in  fact,  involving  moral  turpitude  or 
intentional  wrong.  Louisville  &  N.  R.  Co.  v. 
Bryant,  149  S.  W.  830,  831, 149  Ky.  359. 

The  word  **fraud,"  as  used  In  the  bank- 
rupt law  of  1867,  meant  positive  "fraud"  or 
Intentloual  wrong,  and  not  Implied  *'fraud," 
such  as  may  exist  without  any  bad  faith. 
Flanders  v.  MulUn,  66  Ati.  789,  80  Vt  124,  12 
Ann.  Cas.  1010. 

The  word  "fraud,"  within  the  meaning 
of  the  Bankruptcy  Act  1867,  is  positive  fraud 
or  fraud  in  fact  Involving  moral  turpitude  or 
intentional  wrong,  and  not  implied  fraud  or 
fraud  in  law  wlilch  may  exist  without  the 
implication  of  bad  faith  or  immorality. 
Crosby  v.  Miller,  Vaughn  Co.,  55  Aa  328, 
329,  25  R.  I.  172  (citing  Neal  v.  Clark,  95  U, 
S.  704,  24  L.  Ed.  586). 

"Fraud,"  in  the  clause  defining  the  debts 
from  which  a  bankrupt  is  not  relieved  by 
proceedings  In  bankruptcy,  means  positive 
fraud,  or  fraud  In  fact,  involving  moral  tur- 
pitude or  intentional  wrong,  and  not  Implied 
fraud,  which  may  exist  without  bad  faith. 
In  re  Collins,  157  Fed.  120,  123  (quoting  and 
adopting  definition  in  Neal  v.  CJlark,  95  U.  S. 
704,  24  L.  Ed.  586,  and  citing  Strang  v.  Brad- 
ner,  5  Sup.  Ct.  1038,  114  U.  S.  555,  29  L.  Ed. 
248 ;  Noble  v.  Hammond,  9  Sup.  C?t.  235,  129 
U.  S.  65,  32  L.  Ed.  621 ;  Ames  v.  Moir,  11  Sup. 
Ct  311,  138  D.  S.  306,  34  L.  Ed.  95i;  Upshur 
V.  Briscoe,  11  Sup.  Ct  313,  138  U.  S.  365,  34 
U  Ed.  931). 

Where  a  mortgagor  failed  to  interpose 
a  set-off  in  foreclosure  arid  to  avail  herself  of* 
the  plea  .of  limitations,  because  of  a  promise 
made  by  the  mortgagee  to  prev«t  the  inter- 
posing of  such  defenses,  and  witiiout  Intend- 
ing to  keep  it,  it  was  actual  fraud,  within  the 
Code,  defining  "fraud"  as  consisting  of  the 
making  of  a  promise  without  any  intention 
of  performing  it,  which  entitled  the  mortgasre 
to  have  the  judgment  t)f  foreclosure  set  aside. 
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Flood  y.  Templeton,  92  Pac.  IS,  82,  152  Cal. 
148,  i3  L.  R.  A.  (N.  S.)  579. 

Bad  faitli  syl&onyiiioiui 

'*Good  faith  Is  the  opposite  of  bad  faith, 
and  bad  faith  and  *fraud'  are  synonymous." 
State  ex  rel.  Mllllce  v.  Petersen,  75  N.  E7.  602, 
605,  36  Ind.  App.  269  (quoting  and  adopting 
definition  in  Stark  v.  Starr,  1  Sawy.  [U.  S.] 
15,  22  Fed.  Cas.  1064). 

Concealment  or  rappresslon  of  faeta 

A  party  to  a  contract,  concealing  any  ma- 
terial fact  peculiarly  or  exclusively  within 
his  own  knowldege,  knowing  that  the  other 
party  acts  on  the  belief  that  no  such  fact  ex- 
ists, is  guilty  of  "fraud."  Barrett  v.  Lewis- 
ton,  Brunswick  &  Bath  St  B.  Co.,  85  AtL  306, 
808,  110  Me.  24. 

Afl  crime 

See  Crime. 

Afl  criminal  oif  enae 

"Fraud,"  in  the  statute  (Wilson's  Rev. 
&  Am.  St  1903,  §  2465),  defining  larceny  a& 
the  taking  of  personal  property,  accomplished 
by  fraud  or  stealth,  and  wiUi  intent  to  de- 
prive another  thereof,  is  the  getting  posses- 
sion of  property  by  means  of  falsehood,  de- 
ception, or  artifice.  Flohr  v.  Territory,  78 
Pac  565,  573,  14  Okl.  477. 

"Fraud,"  within  Rev.  St  §  5440,  prohibit- 
ing conspiracy  to  defraud  the  United  States, 
is  not  limited  in  fraud  against  property  of 
the  United  States,  but  includes  fraud  against 
its  rights  of  government.  Haas  v.  Henkel, 
166  Fed.  621,  625. 

The  words  "fraud"  and  "dishonesty,"  in 
a  fidelity  bond  insuring  a  corporation  against 
loss  through  the  "fraud  or  dishonesty"  of  an 
employ^,  are  not  restricted  to  such  conduct 
as  imports  a  criminal  offense.  An  act  en- 
tailing a  financial  loss  to  another  may  be 
both  fraudulent  and  dishonest,  and  yet  not 
fall  within  the  definitions  of  embezzlement 
and  larceny.  The  liability  on  the  bond  is 
not  limited  to  such  losses  as  result  from  the 
employe's  criminal  act,  but  includes  losses 
resulting  from  any  acts  which  show  want  of 
integrity  or  a  breach  of  trust.  United  States 
Fidelity  &  Guaranty  Co.  v.  Egg  Shippers' 
Strawboard  &  Filler  Co.,  148  Fed.  353,  355, 
78  C.  C.  A.  345. 

Damaee  mnat  vesnlt 

"The  law  does  not  regard  or  treat  as  a 
fraud'  a  deception  so  intangible  as  not  to 
cause  damage.  To  amount  to  a  legal  fraud, 
it  must  both  deceive  and  damage."  A  fraud- 
ulent alteration  of  books  submitted  by  the 
insured  on  adjustment  of  Its  loss  will  not  de- 
feat the  adjustment,  unless  the  insurer  was 
injured  thereby.  Commercial  Bank  of  Mil- 
waukee V.  Firemen's  Ins.  Co.,  58  N.  W.  391, 
392.  87  Wig.  297. 

It  is  not  essential  to  charge  or  prove 
an  actual  financial  or  property  loss  to  es- 
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tablish  a  "fraud"  against  the  United  States, 
within  Rey.  St  §  5418,  and  an  indictment 
charging  the  forgery  of  vouchers  required 
on  examination  by  the  Civil  Service  Commis- 
sion of  tibe  United  States  certifying  to  the 
character,  physical  capacity,  etc.,  of  an  ap- 
plicant, and  for  presenting  the  same  to  the 
Commission,  charges  an  offense.  United 
States  V.  Plyler,  32  Sup.  Ct  6,  222  U.  S.  15, 
56  L.  Ed.  70. 

Dishonesty  synonymous 

"Fraud"  and  "dishonesty"  are  synony- 
mous terms.  Bx  parte  HoUman,  60  S.  E.  19. 
27,  79  S.  C.  9,  21  L.  R.  A.  (N.  S.)  242, 14  Ann. 
Cas.  1105. 

"Fraud"  and  "dishonesty"  are  synony- 
mous terms.  Whatever  is  dishonest  is  fraud- 
ulent in  foro  conscientise.  If  one  acts  un- 
justly and  unlawfully,  he  acts  fraudulently. 
An  unjust  man  is  a  fraudulent  man.  Ex 
parte  Drayton,  153  Fed.  986,  991. 

I>nress    and    nndne    inflnenoe    synony- 
mons 

An  instruction  in  a  will  contest  that  the 
words  "fraud,"  "duress,"  and  "undue  influ- 
ence," as  used  in  the  instructions,  generally 
meant  the  same  thing,  to  wit  undue  influ- 
ence, was  not  erroneous;  the  statement  be- 
ing for  the  guidance  of  the  jury,  and  fur- 
thermore the  words  being  frequently  used 
synonymoi^ly  in  contests  of  this  kind. 
Pickler  v.  Wise,  132  N.  W.  815,  817, 152  Iowa, 

^^-  /n% 

Srror  or  mlsiake 

Where  a  seller  by  mistake  drew  on  the 
purchasers  for  less  than  the  price,  the  fail- 
ure of  the  purchasers  to  notify  him  of  the 
mistake  was  not  legal  fraud,  within  2  Bal- 
linger's  Ann.  Codes  &  St  §  4800,  subd.  4 
(Pierce's  Code,  §  285),  providing  that,  in  an 
action  for  relief  on  the  ground  of  fraud,  the 
cause  of  action  shall  not  be  deemed  to  have 
accrued  until  the  discovery  of  the'  facts 
constituting  the  fraud.  Evert  v.  Tower,  99 
Pac.  580,  51  Wash.  514,  22  Ii.  B.  A.  (N.  S.) 
960. 

As  f aot  to  be  proved 

"Fraud"  Is  not  a  fact  It  is  a  name 
given  by  law  to  certain  facts,  to  certain 
conduct  of  the  accused  party.  The  fact  may 
be  misrepresentation,  deceit,  speoifically 
stated;  and  the  term  "fraud"  is  the  legal 
epithet  applied  to  such  facts.  Tlbbits  v. 
MlUer,  60  Pac.  95,  96,  9  Okl.  677  (quoting 
Bliss,  Code  Pleadings,  i  211). 

Force  distingnished 

"Force  implies  physical  restraint  of  the 
will,  while  'fraud'  implies  an  overruling 
moral  necessity  by  which  a  certain  state  of 
the  will  is  brought  about  which  could  not 
have  been  so  without  deceit"  Avakian  v. 
Avakian,  60  Ati.  521,  529,  69  N.  J.  Eq.  89 
(quoting  and  adopting  definition  in  1  Bish. 
Marriage,  Divorce,  and  Separation,  I  514). 
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Intention  and  aet 

"Fraud"  is  complex  and  Involves  a  men- 
tal state  as  well  as  an  open  act.  The  mental 
state  has  three  elements:  Knowledge,  intent, 
and  design.  Crosby  v.  Wells,  67  Atl.  295, 
302,  73  N.  J.  Law,  790. 

Misstatements  by  which  one  is  deceived, 
though  without  fraudulent  intent,  are  em- 
braced within  the  word  "fraud."  Fidelity 
Mut.  Life  Ins.  Co.  v.  Miazza,  46  South.  817, 
819,  93  Miss.  18,  136  Am.  St  Rep.  534. 

Intention  to  deceive  is  a  characteristic 
of  "fraud."  Rowell  v.  RIcker,  66  Atl.  569, 
570,  79  Vt  552. 

"Fraud"  is  a  willful,  malevolent  act  di- 
rected to  perpetrating  a  wrong  to  the  rights 
of  another,  and  such  an  act  in  a  vendor  is 
actionable  as  against  the  mere  negligence  or 
inadvertence  of  the  purchaser  in  failing  ta 
prevent  fraud.  Judd  v.  Walker,  114  S.  W. 
979,  980,  215  Mo.  312. 

"Fraud"  is  a  willful  wrong,  and  the 
word  implies  the  doing  of  a  wrong  willfully. 
Sometimes,  without  part  of  the  actual  evil 
purpose,  the  law  will  imply  fraud,  but  only 
so  in  the  case  where  one  has  been  so  obliv- 
ious of  his  duty,  showing  such  a  disregard 
for  the  rights  of  others,  as  to  make  his  con- 
tract as  bad  as  if  actuated  by  a  desire  to  do 
wrong.  An  agent  owes  his  principal  perfect 
good  faith  and  may  not  take  on  himself  the 
character  of  an  agent  where,  because  of  his 
relations  to  others  or  hi^  own  personal  in- 
terest, he  will  be  compellt&d  to  assume  in- 
consistent duties  and  obligations,  and,  as  a 
general  rule,  the  contracts  procured  by  an 
agent  who  has  an  interest  in  the  subject- 
matter  of  the  agency,  which  is  undisclosed 
to  his  principal,  are  voidable,  in  an  action 
for  that  purpose,  and.  In  a  suit  to  avoid 
such  a  transaction,  much  less  is  required  to 
sustain  the  charge  of  fraud  than  in  an  action 
at  law  for  fraud.  Wann  v.  ScuUin,  109  S. 
W.  688,  702,  210  Mo.  420. 

"Fraud,"  on  the  part  of  a  corporation 
may  consist  of  an  act  done  without  the  au- 
thority of  law  and  against  the  provisions  of 
the  charter,  though  the  act  may  be  innocent- 
ly done,  and  therefore  it  may  be  said  to  be 
a  fraud  as  to  creditors  for  a  corporation  to 
insert  in  its  articles  of  incorporation  a  pro- 
vision that  the  stock  shall  be  sold  at  50  cents 
on  the  dollar,  and,  when  that  is  paid,  the 
stock  shall  be  issued  as  fully  paid  and  non- 
assessable, since  such  an  act  would  result  in 
giving  the  stock  a  fictitious  value.  Security 
Trust  Co.  V.  Ford,  79  N.  E.  474,  477,  75  Ohio 
St  322,  8  L.  R.  A.  (N.  S.)  263. 

As  injury  to  property 

See  Injury  to  Property. 

Knowledge  of  falsity  of  misrepresenta" 
tion. 

"Fraud"  is  proved  when  it  is  shown  that 
a  false  representation  has  been  made  know- 
ingly, without  belief  in  its  truth,  or  reck- 


lessly, carelessly,  whether  it  be  true  or  false. 
Hartford  Life  Ins.  Co.  v.  Hope,  81  N.  £. 
595,  598,  40  Ind.  App.  354. 

Defendant,  having  stated  as  a  fact  what 
he  knew  was  false  with  a  fraudulent  Intent 
to  deceive  plaintiff  and  thereby  induce  him 
to  purchase  a  farm,  perpetrated  a  "fraud." 
Sipola  V.  Wlnship,  66  Aa  962,  966,  74  N.  H. 
240. 

"Fraud"  means  an  intention  to  deceive. 
If  there  was  no  such  intention,  if  the  party 
honestly  stated  his  own  opinion,  believing 
at  the  time  that  he  stated  the  truth,  he  is  not 
liable  in  an  action  for  deceit,  although  the 
representation  turned  out  to  be  entirely  tin- 
true.  Bartles  v.  Courtney,  98  S.  W.  133, 
138,  6  Ind.  T.  379. 

Civ.  Code  1895,  f  4026,  declaring  misrep- 
resentation of  a  material  fact,  made  will- 
fully to  deceive,  or  recklessly  without  knowl- 
edge, and  acted  on  by  the  opposite  party,  or 
if  made  by  mistake  or  innocently,  to  consti- 
tute ftraud,  is  found  under  chapter  10  of 
title  10  dealing  generally  with  fraud,  and  its 
provisions  are  not  all  necessarily  essential 
to  an  action  for  deceit,  and  that  part  of 
it  which  relates  to  fraud  by  mistake  or  inno- 
cently could  hardly  be  applicable  to  an  ac- 
tion for  deceit  where  knowledge  is  an  essen- 
tial element.  Camp  v.  Carithers,  65  S.  E. 
583,  585,  6  6a.  App.  608. 

An  instruction  that  if  a  person  repre- 
sents a  material  fact  to  be  true  to  his  own 
personal  knowledge,  where  he  does  not  know 
whether  it  Is  true  or  not,  instead  of  merely 
expressing  an  opinion  or  belief,  and  the  rep- 
resentations are  untrue,  he  is  guilty  of  false- 
hood and  "fraud,"  even  though  he  may 
think  it  true,  is  correct  McCabe  v.  Desnoy- 
ers,  108  N.  W.  341,  343.  20  S.  D.  58L 

Fraud  in  representations  of  fact  may 
be  either  in  the  knowledge  of  their  falsity, 
or,  without  knowledge  of  their  truth  or  fal- 
sity, in  coupling  the  representations  with  an 
express  or  Implied  affirmation  of  the  knowl- 
edge of  their  truth.  Crosby  v.  Wells,  67  Atl. 
295,  299,  73  N.  J.  Law,  790. 

What  will  constiute  "fraud,"  in  an  ac- 
tion for  deceit,  has  been  considered  by  the 
English  courts.  The  leading  case  upon  the 
subject  is  berry  v.  Peek,  14  App.  Cas.  337, 
decided  in  the  House  of  Lords  in  18S9.  The 
complainant  in  that  case  charged  the  de- 
fendants with  knowingly  making  false  repre- 
sentations. It  was  found  in  the  court  of 
first  instance  that  the  representations  had 
been  honestly  made,  believing  them  to  be 
true ;  and  the  Court  of  Appeal  (37  Gh.  Div. 
541)  held  that,  notwithstanding  this  fact, 
the  representations  must  be  taken  to  be 
fraudulent  because  the  defendants  had  no 
reasonable  ground  for  that  belief.  The  ques- 
tion, therefore,  which  was  presented  for  the 
consideration  of  the  House  of  Lords  when 
the  case  came  before  that  body  in  14  App. 
i  Cas.  337,  was  whether  a  statement  honestly 
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made  and  believed  to  be  true  should  be  treat- 
ed as  fraudulent  because  those  who  made  it 
bad  no  reasonable  ground  for  entertaining 
that  belief.  In  the  House  of  Lords  the  de- 
cision of  the  Court  of  Appeal  was  reversed, 
and  it  was  there  held,  in  conformity  with  the 
universally  recognized  rule,  that  an  action 
of  deceit  is  based  upon  fraud;  that  an  action 
for  negligent  misrepresentation,  as  distin- 
guished from  fraudulent  misrepresentation, 
could  not  be  maintained;  that  want  of  rea- 
sonable ground  for  believing  a  representa- 
tion to  be  true  might  be  evidence  of  fraud, 
if  the  circnmstances  indicated  such  reckless- 
ness or  negligent  disregard  for  the  truth 
as  to  be  incompatible  with  the  idea  of  hon- 
esty, but  that  even  gross  negligence.  In  the 
absence  of  dishonesty,  did  not  of  itself 
amount  to  fraud;  that,  notwithstanding  a 
court  or  jury  might  find  that  the  speaker 
had  no  reasonable  ground  for  believing  his 
representations  were  true,  he  may  neverthe- 
less have  honestly  entertained  such  belief; 
and  consequently  that  fraud  could  not  be 
predicated  upon  such  a  finding.  Lord  Her- 
schell,  who  delivered  the  leading  judgment 
in  the  case,  said  (page  374):  "I  think  the 
authorities  establish  the  following  proposi- 
tions: First  In  order  to  sustain  an  action 
of  deceit,  there  must  be  proof  of  fraud,  and 
nothing  short  of  that  will  suffice.  Secondly. 
Fraud  is  proved  when  it  is  shown  that  a 
false  representation  has  been  made  (1)  know- 
ingly, or  (2)  without  belief  in  its  truth,  or 
(3)  recklessly,  careless  whether  it  be  true  or 
false.  Although  I  have  treated  the  second 
and  third  as  distinct  cases,  I  think  the  third 
is  but  an  instance  of  the  second,  for  one 
who  makes  a  statement  under  such  circum- 
stances can  have  no  real  belief  in  the  truth 
of  what  he  states.  To  prevent  a  false  state- 
ment being  fraudulent,  there  must,  I  think, 
always  be  an  honest  belief  in  its  truth.  And 
this  probably  covers  the  whole  ground,  for 
one  who  knowingly  alleges  that  which  is 
false  has  obviously  no  such  honest  belief. 
Thirdly.  If  fraud  be  proved,  the  motive  of 
the  person  guilty  of  it  is  ImmateriaL  It 
matters  not  that  there  was  no  Intention  to 
cheat  or  injure  the  person  to  whom  the 
statement  was  made."  In  Angus  v.  Clifford 
(1S91)  2  Ch.  449,  4C5,  466,  Lindly,  L.  J.,  in 
commenting  upon  this  statement  of  Lord 
Herschell,  said:  "You  may  have  ♦  •  •  a 
false  statement  made,  but  without  the  matter 
being  present  to  your  mind,  and  made  care- 
lessly; and,  if  that  is  the  fact,  that  is  not 
fraud,  but  carelessness,  for  which  an  action 
will  not  lie.  ♦  ♦  ♦  The  passages  about 
knowledge,  knowingly  making  it,  and  mak- 
ing a  statement  without  believing  its  truth, 
are  based  upon  the  supposition  that  the  mat- 
ter was  really  before  the  mind  of  the  per- 
son making  the  statement;  and  if  the  evi- 
dence is  that  he  never  really  Intended  to 
mislead,  that  he  did  not  see  the  effect,  or 
dream  that  the  effect  of  what  he  was  say- 
ing co'ald  mislead,  and  that  that  particular 


part  of  what  he  was  saying  was  not  present 
in  his  mind  at  all,  that,  I  should  say,  is  proof 
of  carelessness  rather  than  of  fraud.  I  base 
my  judgment  •  •  •  on  the  •  *  • 
ground  that  •  •  •  an  action  of  this  kind 
cannot  be  supported  without  proof  of  fraud, 
an  intention  to  deceive,  and  that  it  is  not 
sufiScient  that  there  is  blundering  careless- 
ness, however  gross,  unless  there  is  willful 
recklessness,  by  which  I  mean  willfully  shut- 
ting one's  eyes,  which  Is,  of  course,  fraud." 
In  Le  tUevre  v.  Qould  (1893)  1  Q.  B.  491, 
498,  Lord  Esher,  M.  R.,  states:  "A  charge 
of  fraud  •  •  *  against  a  man  •  •  • 
cannot  be  maintained  in  any  court  unless  it 
is  shown  that  he  had  a  wicked  mind. 
♦  •  ♦  If  a  man  tells  a  willful  falsehood, 
with  the  intention  that  it  shall  be  acted  up- 
on by  the  person  to  whom  he  tells  it,  his 
mind  is  plainly  wicked,  and  he  must  be  said 
to  be  acting  fraudulently.  Again,  a  man 
must  be  said  to  have  a  fraudulent  mind  if  he 
recklessly  makes  a  statement  intending  it 
to  be  acted  upon,  and  not  caring  whether  it 
be  true  or  false.  I  do  not  hesitate  to  say 
that  a  man  who  thus  acts  must  have  a  wick- 
ed mind."  And  Bowen,  L.  J.,  in  the  same 
case,  says  (pages  500,  501):  "But  his  mind  is 
wicked,  not  because  he  is  negligent,  but  be- 
cause he  is  dishonest  in  not  caring  about  the 
truth  of  his  statement.  In  the  first  case  it 
is  the  knowledge  of  the  falsehood,  in  the  sec- 
ond it  is  the  wicked  indifference  which  con- 
stitutes the  fraud.  There  seems  to  have 
been  some  sort  of  idea  that  *  *  •  wheth- 
er the  man  had  made  the  representation,  not 
knowing  and  not  caring  whether  his  state- 
ment was  true  or  false,  the  expression  *not 
caring*  had  something  to  do  with  his  not 
taking  care.  But  that  expression  did  not 
mean  not  taking  care  to  find  out  whether  the 
statement  was  true  or  false.  It  meant  not 
caring  in  the  man's  own  heart  and  conscience 
whether  it  was  true  or  false,  and  that  would 
be  wicked  indifference  and  recklessness." 
It  is  apparent  from  the  views  expressed  by 
the  judges  in  these  cases  that  to  establish 
"fraud"  you  must  prove  a  dishonest  mental 
state  or  condition  of  mind  on  the  part  of 
the  speaker  with  reference  to  the  truthful- 
ness of  his  statement;  that  when  he  makes 
a  statement  of  fact,  intending  it  to  be  relied 
upon,  he  of  necessity  afl3rms  his  belief  in  its 
truth  (Smith  v.  Chadwick,  9  App.  Cas.  187, 
203 ;  Angus  v.  Clifford,  supra,  470) ;  that  if 
his  statement  was  untrue  and  he  knew  it,  or 
he  made  it  without  belief  in  its  truth,  or 
with  a  conscious  indifference,  not  caring 
whether  it  was  true  or  false,  the  wickedness 
of  his  mind  is  manifest,  and  the  fraudulent 
character  of  his  act  established.  Shackett 
V.  Blckford,  65  Atl.  252,  253,  74  N.  H.  57, 
7  L.  R.  A.  (N.  S.)  646,  124  Am.  St  Rep.  933 
(citing  Mahurin  v.  Harding,  28  N.  H.  128,  59 
Am.  Dec.  401 ;  Hanson  v.  Edgerly,  29  N.  H. 
343;  Pettlgrew  v.  Chellis,  41  N.  H.  95; 
Springfield  v.  Drake,  58  N.  H.  19 ;  Rowell  v. 
Chase,  61  N.  H.  135;   Stewart  y.  Steams,  63 
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N.  H.  90,  56  Am.  Rep.  496;  Spead  t.  Tom-  f 
llnson,  59  Ati.  376,  73  N.  H.  46,  61,  68  L.  R. 
A.  432;  Pearson  v.  Howe,  1  Allen  [Mass.] 
207;  Utchfleld  v.  Hutchinson,  117  Mass.  195; 
Cole  V.  Cassidy,  138  Mass.  437,  52  Am.  Rep. 
284 ;  Andrews  v.  Jackson,  46  N.  B.  412,  168 
Mass.  266,  37  L.  R.  A.  402,  60  Am.  St  Rep. 
noO;  Salisbury  v.  Howe,  87  N.  Y.  128;  Had- 
cock  V.  Osmer,  153  N.  Y.  6(H,  609,  47  N.  B. 
923;  Cummings  v.  Cass>  18  Atl.  972,  52  N. 
J.  Law,  77;  Lamberton  v.  Dunhate,  30  Atl. 
716,  165  Pa.  120;  McKown  v.  Pnrgason,  47 
Iowa,  637 ;   1  Big.  Frauds,  609,  511,  513). 

Misrepresentation 

To  constitute  deceit  and  fraud  by  the 
use  of  language,  the  language  need  not  affirm 
the  existence  or  nonexistence  of  something 
which  Is  untrue.  It  is  sufficient  If  the  lan- 
guage of  one  party  misleads  the  other  as  to 
the  existence  of  a  fact  and  induces  him  to 
contract.  Marietta  Fertilizer  Co.  v.  Beck- 
with,  61  S.  E.  149,  150,  4  Ga.  App.  245. 

To  constitute  fraud,  a  misrepresentation 
must  be  of  a  specific  material  fact  that  is 
untrue  and  known  to  be  so,  and  stated  for 
the  purpose  of  inducing  another  to  act,  upon 
which  statement  the  other  relies  in  acting  to 
his  injury.  Allen  v.  United  Zinc  Co.,  60 
South.  182,  64  Fla.  171. 

To  constitute  "fraud"  growing  out  of 
representations,  the  representations  must 
not  only  knowingly  have  been  false,  but  they 
must  have  been  material,  and  relied  on  as  an 
inducement  to  the  making  of  the  contract 
alleged  to  be  vitiated  by  fraud.  Becker  v. 
Colonial  Life  Ins.  Co.  (N.  Y.  Sup.)  138  N. 
Y.  Supp.  491,  493,  153  App.  Dlv.  382. 

Three  elements  must  concur  to  consti- 
tute "fraud  by  false  representations":  First, 
there  must  be  a  knowingly  false  representa- 
tion ;  second,  the  plaintiff  must  have  believed 
it  to  be  true,  relied  thereon,  and  have  been 
deceived  thereby;  and,  third,  that  such  rep- 
resentation was  a  matter  relating  to  the 
contract  about  which  the  representations 
were  made,  which  if  true  would  have  been 
to  plaintifif's  advantagci  but,  being  false, 
caused  him  damage  and  injury.  Anderson 
V.  Adams,  74  Pac.  215,  217,  43  Or.  621. 

Under  Rev.  Codes,  §  5063,  providing  that 
a  party  to  a  contract  may  rescind,  if  his 
consent  was  obtained  by  fraud,  or  if,  through 
the  fault  of  the  other  party,  the  considera- 
tion fails,  and  section  4978,  which  defines 
"fraud"  as  the  positive  assertion,  in  a  man- 
ner not  warranted  by  the  information  of 
the  party  making  it,  of  what  is  not  true,  or 
any  act  fitted  to  deceive,  a  purchaser  of 
land  may  rescind,  where  the  vendor  uninten- 
tionally represented  that  all  of  the  land  to 
be  sold,  save  a  few  acres,  was  on  one  side  of 
a  road,  while  in  reality  a  large  part  of  it  was 
on  the  other  side  of  the  road,  and  was  rocky 
land,  and  not  so  valuable  as  the  land  pointed 
out  by  the  vendor.  Post  v.  Liberty,  121  Pac. 
475,  479,  45  Mont.  1, 


A  false  statement  as  to  title  and  owner- 
ship of  land  is  such  "fraud'*  as  will  entitle 
the  party  deceived  to  rescind.  Actual  fraud 
consists  in  the  suggestion  as  a  fact  of  that 
which  is  not  true,  made  by  a  party  to  the 
contract  who  does  not  believe  it  to  be  true 
and  with  intent  to  deceive  another  party 
thereto  or  to  induce  him  to  enter  into  the 
contract  Sonnesyn  v.  Akin,  104  N.  W.  1026. 
1036,  14  N.  D.  248  (dissenting  opinion,  citing 
Rev.  Codes  1899,  §  3848). 

Misrepresentation,  to  amount  to  fraud 
authorizing  equity  to  rescind  a  contract,  must 
relate  to  a  fact  material  to  the  interests  of 
the  other  party,  and  must  be  a  representa- 
tion as  to  tlie  subject-matter  which  if  true 
would  add  substantially  to  the  value  or 
promise  of  that  subject-matter.  Orooker  v. 
White,  60  South.  227,  228,  162  Ala.  476. 

To  constitute  a  representation  a  "fraud," 
there  must  be  a  statement  or  representation 
as  to  a  fact  existing  in  the  present  or  the 
past.  An  expression  of  opinion  as  to  what 
will  take  place  in  the  future  is  wanting  in 
all  the  essential  elements  which  constitute 
a  fraud.  Guthrie  &  Western  R.  Co.  v. 
Rhodes,  91  Pac.  1119,  1122,  19  Okl.  21,  21  L. 
R.  A.   (N.  S.)   490. 

To  constitute  fraud  by  false  representa- 
tions, representation  must  be  of  an  alleged 
existing  fact,  be  false  in  fact,  be  made  with 
intent  to  deceive,  and  the  person  to  whom 
made  must  believe  it  Scarsdale  Pub.  Co.- 
The  Colonial  Press  v.  Carter,  116  N.  Y.  Supp. 
731,  735,  63  Misc.  Rep.  271. 

"Fraud"  consists  in  false  representation 
of  things  as  facts  which  are  not  such  or  in 
deceitful  concealment  of  existing  facts.  A 
promise  is  not  itself  a  false  and  deceitful 
representation;  performance  may  have  been 
intended  when  the  promise  was  made. 
Lowry  Nat.  Bank  v.  Hazard,  72  AtL  889, 
890,  223  Pa.  520  (quoting  Grove  v.  Hodges,  55 
Pa.  504). 

A  representation  to  constitute  in  law  a 
"fraud"  must  relate  to  an  existing  fact,  as 
distinguished  from  a  promise,  and  represen- 
tations regarding  existing  facts  must  be  re- 
lied upon  to  constitute  fraud.  Defendant's 
statement  that  he  would  send  plaintiff  a 
check  on  his  return  home  and  his  failure  to 
do  so  are  a  breach  of  contract,  but  not  such 
a  false  representation  as  to  constitute  fraud, 
though  he  obtained  possession  of  certain 
lands  purchased  from  plaintiff.  Mathews  v. 
Eby,  129  S.  W.  1016,  1017,  149  Mo.  App.  157. 

Where  a  policy  provides  that  it  shall 
be  void  in  case  of  any  "fraud"  or  false 
swearing,  an  intentional  overvaluation  of 
the  loss,  or  any  other  artifice  or  d^eption 
practiced  by  the  insured  with  the  object  of 
securing  some  advantage  in  the  adjustment 
of  the  loss,  and  liable  to  have  that  effect, 
avoids  the  poUcy.  F.  Bohmen  Co.  v.  Xiagura 
Fire  Ins.  Co.,  71  I^.  W.  09,  73,  96  Wis.  38. 
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An  instruction,  in  an  action  for  "fraud," 
which  defines  "fraud'*  as  "a  false  statement 
or  statements  made  for  the  purpose  of  induc- 
ing another  to  part  with  money  or  other 
valuable  things,  which  statements  are  calcu- 
lated to  influence  the  person  to  whom  they 
aTe  made,  and  which  statements  do  actually 
deceive  the  person  to  whom  they  are  made 
and  thereby  induce  him  to  part  with  money 
or  other  valuable  tilings."  correctly  defines 
''fraud"  as  against  the  objection  that  it  omits 
to  state  that  the  representation  must  be  ma- 
terial and  relate  to  a  fact  either  present  or 
past.  McDonald  v.  Smith,  102  N.  W.  668, 
673,  139  Mich.  211. 

An  allegation  that  certain  representa- 
tions were  made  by  the  grantee,  that  they 
were  false,  and  made  with  Intention  to  de- 
ceive plaintiff,  and  that  he  relied  upon  the 
representations  and  promises,  and  therefore 
executed  a  conveyance,  brings  the  case  with- 
in section  1572  of  the  Civil  Code,  defining 
"fraud."  Chamberlain  v.  Chamberlain,  95 
Pac  659,  660,  7  Cal.  App.  634. 

"Fraud,"  within  the  contemplation  of 
the  law,  is  such  as  will  justify  rescission  of  a 
contract  upon  its  discovery,  the  elements  of 
which  are  said  to  be  that,  where  one  makes 
a  false  representation  of  a  material  fact, 
knowing  it  to  be  false,  with  intent  to  induce 
a  person  to  whom  it  is  made  to  rely  on  it, 
and  this  person  does  rely  on  it,  and  is  de- 
ceived, and  pecuniarily  damaged,  it  is  "de- 
ceit" which  will  avoid  the  contract.  First 
Nat.  Bank  of  Wellington  v.  Person,  111  N. 
W.  730,  731,  101  Minn.  30  (quoting  and 
adopting  definition  in  Kiggs  v.  Thorpe,  69 
N.  W.  891,  67  Minn.  217). 

"Fraud,"  as  used  in  equity,  arises  where 
one  person  procures  from  another  a  promis- 
sory note  upon  a  verbal  promise  or  pledge 
that  it  shall  not  be  enforced,  and  thereafter 
invokes  the  rule  against  varying  the  terms 
of  a  written  instrument  by  oral  evidence. 
O'Brien  v.  Paterson  Brewing  &  Malting  Co., 
61  Ati.  437,  442,  69  N.  J.  Eq.  117. 

"A  promise  made  with  the  intention  of 
not  performing  it  constitutes  a  *fraud*  for 
which  a  contract  may  be  rescinded  or  avoid- 
ed." Glass  V.  Glass,  88  Pac.  734,  735,  4  CaL 
App.  604  (quoting  and  adopting  definition 
in  Russ  Lumber.  &  Mill  Co.  v.  Muscupiabe 
Land  &  Water  Co.,  52  Pac.  995,  120  Cal.  530, 
65  Am.  St.  Rep.  186). 

A  company  was  selling  stock  under  a 
scheme  whereby  it  represented  it  would  in- 
sure the  maturity  of  the  certificates  at  cer- 
tain tiihes  and  on  which  the  holders  could 
secure,  in  advance  of  that  period,  loans  from 
the  company  thereon,  with  the  result  that 
the  owners  of  some  certificates  would  proba- 
bly not  receive  anything  thereon.  The  sec- 
retary and  president  of  the  company  offered 
to  sell  certain  certificates  to  a  buyer;  but 
the  buyer  wished  a  loan  before  the  time  that 
the  certificate  offered  would  entitle  him  to  a 


loan,  whereupon  they  represented  that  they 
could  secure,  from  a  certificate  holder,  earli- 
er certificates,  on  which  a  loan  would  earlier 
mature,  if  the  buyer  put  up  a  bonus.  The 
buyer  put  up  the  bonus,  but  received  no 
loan  or  any  part  of  the  money  paid  in.  The 
certificates  sold  the  buyer  were  not  pur- 
chased from  any  one  else,  but  were  unsold 
certificates.  Held,  that  the  transaction  was 
fraudulent  and  within  the  rule  that  false 
representations  must  be  made  with  reference 
to  present  existing  or  past  facts  before  fraud 
can  be  predicated  of  them.  United  States 
Home  Co.  v.  O'Connor,  110  Pac.  74,  75,  48 
Colo.  354. 

By  Code,  |  1620,  fraud  in  deceiving  the 
public,  or  individuals  as  to  a  corporation's 
condition  is  a  misdemeanor,  and  section  1621 
makei^  the  diversion  of  corporate  funds,  if 
any  person  is  injured,  and  payment  of  divi- 
dends leaving  insufficient  funds,  a  fraud 
within  the  preceding  section.  Section  1622 
provides  that  the  intentional  violation  of  the 
two  preceding  sections  shall  work  a  forfei- 
ture of  the  corporate  privileges.  Section 
1640  empowers  courts  of  equity  to  close  up 
the  business  of  any  corporation  on  good 
cause  shown  and  to  appoint  a  receiver  there- 
for. Acts  30th  Gen.  Assem.  1904,  pp.  57,  58, 
c.  66,  §  1,  provides  that  the  term  "associa- 
tion" as  used  in  the  act  shall  mean  any  cor- 
poration, etc.,  which  issues  stock  on  the  in- 
stallment plan,  and  the  term  "stock"  shall 
mean  contracts,  etc.,  of  any  kind  upon  the 
installment  plan.  Section  2  prohibits  such 
an  association  from  issuing  stock  unless  it 
has  procured  from  the  state  auditor  a  certifi- 
cate and  requires  it  to  file  with  him  a  state- 
ment to  procure  the  certificate,  which  state- 
ment shall  be  laid  before  the  executive  coun- 
cil, which  body,  by  section  3,  may  direct  the 
issuance  of  the  certificate.  Section  4  re- 
quires compliance  with  the  act  within  60 
days  after  it  takes  effect  Section  6  requires 
such  association,  before  doing  business,  to 
deposit  a  bond  or  securities  for  performance 
of  contracts,  and  at  the  end  of  the  year  to 
deposit  with  him  securities  equal  to  the 
amount  of  its  liabilities.  Section  7  makes 
any  member  of  such  association  guilty  of  a 
misdemeanor  who  transacts  business  without 
complying  with  the  act  Defendant  corpora- 
tion issued  a  large  number  of  installment 
land  contracts  without  complying  with  chap- 
ter 66,  and  also  published  false  and  mislead- 
ing statements  as  to  its  capital  and  assets, 
and  falsely  advertised  that  it  had  deposited 
securities  with  the  state  auditor.  The  mon- 
dy  received  under  the  contracts  was  not  in- 
vested according  to  its  advertised  plan,  and 
its  expenses  were  very  largely  out  of  propor- 
tion to  its  revenue.  Defendant  had  no  sub- 
stantial business  other  than  the  land  con- 
tract business,  and,  while  it  bought  and  sold 
some  land,  it  did  not  have  enough  funds,  to 
pay  its  outstanding  land  contracts,  and  it 
did  not  appear  that  creditors  and  stockhold- 
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ers  could  not  be  protected  upon  the  dissoln- 
tloD  of  the  corporation.  Held,  that  chapter 
66  contemplated  the  dissolution  of  an  asso- 
ciation not  complying  with  its  provisions, 
and,  in  view  of  the  violations  of  Code,  |§ 
1620,  1621,  shown,  and  its  failure  to  comply 
with  chapter  66,  the  business  of  the  associa- 
tion should  be  wound  up  in  a  suit  for  that 
purpose  by  the  state.  State  ex  rel.  Mullan  v. 
Syndicate  Land  Co.,  120  N.  W.  827,  328,  142 
Iowa,  22. 

A  representation  that  an  option  to  pur- 
chase property  at  a  specified  price  has  been 
obtained  when  in  fact  a  rebate  from  such 
price  is  to  be  made  constitutes  a  "fraud  and 
deceit"  where  such  representation  induces 
others  to  join  In  the  joint  purchase  of  such 
property.  Vennum  v.  Palmer,  123  HI.  App. 
619,  620. 

All  modes  inoladed 

Duress  and  deceit  are  simply  different 
methods  by  which  *'fraud"  is  consummated. 
The  same  remedies  are  available  to  the  in- 
jured party.  Neibuhr  v.  Gage,  108  N.  W. 
884,  887,  99  Minn.  149. 

Fraud  has  been  defined  to  be  any  kind 
of  an  artifice  by  which  another  is  deceived. 
All  surprise,  trick,  cunning,  dissembling,  and 
other  unfair  way  by  which  another  is  cheat- 
ed, is  fraud.  Collusion  in  a  court  of  equity  is 
fraud.  In  short,  fraud  is  infinite.  The  sup- 
pression of  the  truth  is  equivalent  to  the 
utterance  of  a  falsehood,  and  both  are  fraud. 
Holt  V.  Khig,  47  S.  E.  362,  365,  54  W.  Va. 
441. 

Moral  turpitnde 

There  can  be  no  "fraud,"  misrepresenta- 
tion, or  concealment  without  some  moral  de- 
linqency.  There  Is  no  actual  "fraud,"  "legal 
fraud,"  which  is  not  also  a  moral  "fraud." 
This  immoral  element  consists  in  the  nec- 
essary guilty  knowledge  and  consequent  in- 
tent to  deceive,  sometimes  designated  by 
the  technical  term  "scienter."  No  mis- 
representation Is  fraudulent  at  law,  unless 
it  is  made  with  actual  knowledge  of  its 
falsity  or  under  such  circumstances  that  the 
law  must  necessarily  impute  such  knowledge 
to  the  party  at  the  time  he  makes  it.  Ma- 
son V.  Moore,  76  N.  B.  932,  936,  73  Ohio  St 
275,  4  li.  R.  A.  (N.  S.)  697,  4  Ann.  Cas.  240 
(citing  Pomeroy,  Equity  Jurisprudence,  vol. 
2,  §  884). 

The  "frauds"  which  destroy  the  effect  of 
a  discharge  in  bankruptcy,  within  Bankrupt- 
cy Act  July  1,  1898,  c.  541,  §  17,  30  Stat.  550, 
providing  that  a  discharge  in  bankruptcy 
shall  not  release  judgments  in  actions  for 
fraud  or  obtaining  property  by  false  pretens- 
es or  representations,  are  those  connected 
with  the  obtaining  of  property  by  false  pre- 
tenses or  false  representations  Involving 
moral  turpitude  or  intentional  wrong*;  and 
implied  fraud,  existing  without  the  imputa- 
tion of  bad  faith  and  immorality,  is  insuffi- 


cient   Cooper  Grocery  Co.  v.  Gaddy  (Tex.) 
141  S.  W.  825.  827. 

Neslisenee  disttnculahe^ 

See  Negligence. 

Official  mlseondnet  or  bad  faith 

Under  Act  June  22,  1874,  c.  391,  i  21,  18 
Stat.  190,  making  the  settlement  of  duties 
final  in  the  absence  of  "fraud,"  it  was  not 
fraud  by  the  government,  where  subordi- 
nate customs  officers,  without  notice  to  im- 
porters or  instructions  from  their  superior 
officers,  made  a  change  in  the  method  of  as- 
sessing duties,  after  years  of  uniform  prac^ 
tlce.  Gulbenkian  v.  United  States,  175  Fed. 
860,  865. 

As  personal  injtiry 

See  Personal  Injury. 

As  renderiac  award  void 

There  are  two  kinds  of  "fraud**  which 
will  avoid  an  award  of  arbitrators:  Posi- 
tive "fraud,"  as  by  some  act  that  can  be 
proved,  or  inferential  "fraud,"  as  where  tlie 
circumstances  so  strongly  point  to  dishon- 
esty that  the  court  will  consider  the  fact  of 
its  existence  to  be  clearly  indicated,  a  com- 
mon case  of  which  is  when  the  award  is  ob- 
viously and  extremely  unjust  Perry  v. 
Greenwich  Ins.  Co.,  49  S.  E.  889,  890,  137  N. 
C.  402  (citing  Morse,  Arb.  539). 

As  renderiac  eonTeyanee  void 

"Fraud,"  in  fraudulent  conveyances,  is 
defined  as  "an  act  unwarranted  in  law  to 
the  prejudice  of  third  persons,  and  not  that 
crafty  villainy  and  grossness  of  deceit  to 
which  it  is  applied  in  common  language." 
Daugherty  v.  Bogy,  53  S.  W.  542.  549,  3  Ind. 
T.  197  (quoting  and  adopting  definition  of 
May,  Fraud.  Conv.  p.  94). 

The  term  "fraud"  as  used  in  the  law  of 
fraudulent  conveyances,  means  facts  tending 
to  throw  suspicion  on  a  transaction  calling 
for  an  explanation,  an  act  made  to  hinder 
and  defraud  creditors.  In  re  Duggan,  182 
Fed.  252,  255. 

The  "fraud"  contemplated  by  a  statute 
authorizing  an  attachment  upon  the  ground 
of  a  fraudulent  conveyance  or  disposition  of 
property  is  actual  fraud  and  not  that  de- 
nominated "fraud  in  law,"  or  constructive 
fraud,  and  an  offense  which,  if  fraudulent 
at  all,  is  constructively  so*  only  under  the 
provisions  of  a  statute  is  not  ground  for  at- 
tachment where  it  affirmatively  appears, 
from  the  finding  of  the  trial  court,  that  the 
sale  was  made  in  good  faith,  and  no  actual 
fraud  was  contemplated  or  practiced.  Wil- 
liams V.  Fourth  Nat.  Bank  of  Wichita,  Kan., 
82  Pac.  496,  498,  15  Okl.  477,  2  L.  B.  A.  (N. 
S.)  334,  6  Ann.  Cas.  970. " 

As  rendering  debtor  liable  to  arrest 

Under  Code  Civ.  Proc.  §  479,  subd.  4, 
providing  for  the  arrest  of  a  defendant  in  a 
civil  action  when  he  is  guilty  of  "fraud," 
where  an  affidavit  or  order  for  arrest  avers 
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that  defendant  In  a  foreign  country  present- 
ed to  plaintiff  a  forged  cbeck,  and  obtained 
coin  of  the  value  of  $6»260,  and  shortly  aft- 
erwards took  passage  for  the  United  States 
under  an  assumed  name,  it  sufficiently  ap- 
pears that  the  defendant  has  been  guilty  of 
fraud,  so  as  to  authorize  the  issuance  of  an 
order  for  defendant's  arrest.  Ex  parte  Ho- 
witz,  84  Pac.  229-231,  2  Cal.  App.  752. 

Afl  rendexiac  Instnunent  void 

Fraud,  in  the  inducement  of  a  will,  con- 
sists of  willful,  false  statements  of  fact 
which  are  intended  to  and  do  induce  testa- 
tor to  execute  the  Instrument  which  he  does 
execute  with  full  knowledge  of  its  nature 
and  contents,  and,  where  fraud  is  in  the  in- 
ducement as  distinct  from  the  execution,  the 
same  considerations  apply  to  the  validity  of 
the  wiU  obtained  thereby  as  to  a  will  exe- 
cuted under  a  mistake  of  fact  Sanger  v. 
McDonald.  112  S.  W.  365,  368,  87  Ark.  148. 

"  *Fraud'  is  so  multiform  as  to  admit  of 
no  rules  or  definitions,  and  hence  equity 
leaves  the  way  open  to  punish  frauds  and 
redress  wrongs  perpetrated  by  means  of 
them  in  whatever  form  they  may  appear" 
(quoting  and  approving  Blgelow,  Fraud,  14). 
"In  each  case  of  fraud  dependence  must  be 
had  upon  the  special  circumstances  surround- 
ing it,  and  no  definite  rule  can  be  laid  down 
as  to  what  degree  of  ignorance  of  condition 
of  mind  will  vitiate  a  contract"  But  where 
defendant  an  experienced  business  man, 
falsely  represented  to  plaintiff,  an  Ignorant 
woman,  that  a  mortgage  on  her.  property, 
not  yet  due,  was  about  to  be  foreclosed,  so 
that  the  property  would  be  lost  and  because 
of  plaintiff's  reliance  on  such  representations 
induced  her  to  convey  to  him  for  $800  prop- 
erty which  was  worth  $1,800,  he  was  guilty 
of  "fraud"  Justifying  the  cancellation  ot  the 
deed.  Schaeffer  v.  Blanc  (Tex.)  87  S.  W. 
745,  746. 

"Fraud"  which  would  relieve  a  party 
who  has  signed  a  contract  without  reading 
it  as  he  was  able  to  do,  must  be  "fraud" 
which  prevented  him  from  reading.  Failure 
to  read  was  not  excused  because  the  con- 
tract was  in  the  form  of  a  booklet  covering 
10  or  12  pages  which  would  have  taken  some 
time  to  read.  Stoddard  Mfg.  Go.  v.  Adams, 
50  S.  B.  915,  916,  122  6a.  802. 

As  rendering  Judgment  void 

"Fraud,"  which  will  vitiate  a  judgment 
must  be  "fraud"  in  procuring  the  judgment, 
and  not  "fraud"  in  the  account  upon  which 
the  cause  of  action  is  instituted.  Bolden- 
weck  V.  Bullls,  90  Pac.  634,  635,  40  CJolo.  263. 

The  "fraud"  for  which  a  judgment  may 
be  set  aside  'must  be  actual  fraud  involving 
intentional  wrong,  as  distinguished  from  le- 
gal or  constructive  fraud.  One  against 
whom  a  decree  quieting  title  has  jbeen  ren- 
dered upon  pubMctttion  service  and  without 
actual  notice  cannot  after  the  lapse  of  three 


years,  have  the  Judgment  set  aside  as  fraud- 
ulent merely  by  showing  that  plaintiff's  titie 
was  based  solely  upon  a  tax  deed  which 
showed  upon  its  face  that  it  was  not  effective 
as  a  conveyance.  Wagner  v.  Beadle,  108 
Pac.  859,  860,  82  Kan.  468. 

"Fraud"  is  of  two  kinds  with  reference 
to  judicial  proceedings:  Fraud  In  obtaining 
the  decree  by  false  evidence,  and  fraud  which 
gives  the  court  colorable  jurisdiction  over  the 
defendant's  person.  In  the  case  of  fraud  of 
the  former  kind,  the  usual  rule  is  that  the 
decree  can  only  be  attacked  in  the  original 
cause  and  cannot  be  Impeached  in  a  separate 
and  independent  proceeding,  though  It  may 
be  attacked  collaterally  In  an  independent 
proceeding  where  the  fraud  goes  to  the  ju- 
risdiction of  the  court  Pratt  v.  Griffin,  79 
N.  E.  102,  103,  223  111.  849  (citing  Caswell  v. 
Caswell,  11  N.  E.  342,  120  111.  377 ;  Evans  v. 
Woodsworth,  72  N.^E.  1082,  213  111.  404). 

The  "fraud"  in  obtaining  a  foreign  judg- 
ment for  which  equity  will  enjoin  execution 
of  a  domestic  judgment  founded  on  the  for- 
eign judgment,  does  not  relate  to  the  cause 
of  action,  or  to  evidence  adduced  before  the 
foreign  court  but  to  deception  and  down- 
right "fraud"  in  procuring  jurisdiction,  or 
in  preventing  defendant  by  fraudulent  means 
from  presenting  his  defense.  Wilson  v.  An- 
thony, 66  Atl.  907,  908,  72  N.  J.  Eq.  836. 

The  "fraud"  which  authorizes  equity  to 
grant  relief  against  a  judgment  obtained 
through  fraud  means  the  perpetration  of  an 
intentional  wrong,  or  the  breach  of  a  duty 
growing  out  of  a  fiduciary  relation ;  and  it  Is 
necessary  to  show  that  tiie  fraud  was  prac- 
ticed or  participated  in  by  the  successful  par- 
ty, and  that  it  was  actually  effective  in  bring- 
ing about  the  judgment  and  that  the  party 
seeking  equitable  relief  has  a  good  defense  to 
the  action  on  the  merits,  and  has  no  other 
adequate  means  of  obtaining  relief  against 
the  judgment  and  that  his  situation  is  not 
due  to  his  own  negligence.  One  falsely  claim- 
ing to  be  a  creditor  of  a  decedent  procured 
the  appointment  of  an  administrator,  and  he 
purchased  land  belonging  to  decedent's  son 
at  an  administrator's  sale,  and  obtained  a 
judgment  in  ejectment  against  the  son,  who 
was  an  infant,  by  his  guardian  ad  litem 
making  no  defense.  The  guardian  ad  litem 
did  not  consult  with  the  son  or  his  mother 
in  regard  to  his  interests  in  the  land.  Held, 
that  the  probate  proceedings  resulting  in  the 
administrator's  sale  and  the  judgment  in 
ejectment  were  vitiated  by  fraud,  and  equi- 
ty, at  the  suit  of  the  son,  would  set  the  same 
a^de  as  a  cloud  on  his  titie.  Bowsman  v. 
Anderson,  123  Pac.  1092,  1095,  1096,  62  Or. 
431. 

Where  a  party,  by  a  statement  concern- 
ing a  transaction  with  a  person  since-  de- 
ceased, shown  by  the  party's  books  to  be 
false,  misled  another  into  reliance  on  the 
statement  in  prosecuting  an  action  against 
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the  party,  who  thereby  procured  a  Judgment 
releasing  himself  from  an  obligation  which 
otherwise  would  have  been  enforced,  the 
party  was  guilty  of  "fraud/*  within  Code,  | 
4091,  authorizing  the  vacation  of  a  Judgment 
for  fraud  practiced  in  obtaining  the  same, 
justifying  the  granting  of  a  new  trial.  Grif- 
fith V.  Merchants'  life  Ass'n,  127  N.  W.  1079, 
148  Iowa,  727. 

"  *Fraud'  peri)etratM  by  means  of  a 
judgment  is  entitled  to  no  more  immunity 
than  a  fraud  perpetrated  by  any  other  means. 
If  a  Judgment,  founded  upon  a  Just  debt,  is 
entered,  not  for  the  purpose  of  securing  or 
collecting  the  debt,  but  for  the  purpose  of 
being  used  for  a  cover  to  protect  the  defend- 
ant's property  from  his  other  creditors,  the 
court  will  denounce  it  as  a  *fraud'  and  set  it 
aside,  as  it  would  any  other  fraudulent  con- 
trivance." Turner  v.  Kuehnle,  62  Atl.  327, 
329,  70  N.  J.  Eq.  61  (citing  Mechanics*  Nat 
Bank  at  Newark  v.  H.  C.  Burnet  Mfg.  Co., 
33  N.  J.  Eq.  486;  Squier  v.  Mechanics'  Nat. 
Bank  of  Newark,  35  N.  J.  Eq»  344 ;  Kirkpat- 
rlck  V.  Corning.  40  N.  J.  Eq.  241). 

Under  Sand.  &  H.  Dig.  S  4197,  par.  4,  au- 
thorizing Judgments  to  be  vacated  after  the 
term  of  their  rendition  for  fraud  practiced  in 
obtaining  the  Judgment,  where  a  husband 
leads  the  wife  to  believe  that  he  will  not 
prosecute  a  pending-  divorce  suit,  and  she, 
relying  on  such  assurances,  makes  no  defense, 
it  is  a  fraud  **in  obtaining  the  Judgment," 
within  the  statute,  for  him  to  thereafter  pros- 
ecute the  suit  to  judgment  without  giving  her 
further  opportunity  to  defend  it  Womack  v. 
Womack,  86  S.  W.  937,  938,  73  Ark.  281  (citing 
Nels.  Div.  §  1052;  Scanlan  v.  Scanlan,  41  111. 
App.  449;  Nicholson  v.  Nicholson,  15  N.  E. 
223,  113  Ind.  131;  TheUn  v.  TheUn,  8  111.  App. 
421). 

As  renderins  marriase  void 

That  a  party  to  a  marriage  contract  rep- 
resented himself  to  be  21  years  of  age,  when 
in  fact  he  was  but  20  years  and  some  months, 
and  that  he  stated  to  the  other  party  prior  to 
the  mar i1  age  ceremony  that  she  need  not  leave 
her  home;  that  the  fact  of  marriage  would 
make  no  difference  in  her  circumstances  or 
condition,  and  that  she  could  alv^^ays  continue 
to  reside  at  her  home  as  formerly,  did  not 
constitute  such  fraud  as  to  authorize  an  an- 
nulment of  the  marriage,  under  Domestic  Re- 
lations Law  (Consol.  Laws  1909,  c.  14)  §  7, 
subd.  4,  declaring  a  marriage  void  from  the 
time  its  nullity  is  declared  If  either  party 
consent  to  the  marriage  by  reason  of  force  or 
fraud,  and  Code  Civ.  Proc.  §  1743,  giving  an 
action  for  the  annulment  of  such  a  marriage. 
Williams  v.  WlUiams,  130  N.  T.  Supp.  875,  71 
Misc.  Rep.  590. 

Undne  influenee  dittingnlslied 

"Undue  influence  is  not  the  same  thing 
as  fraud.  One  may  exist  without  the  other. 
Undue  influence  may,  however,  be  exerted  by 
means  of  fraud.     'Fraud,  U>  a  distinct  head 


of  objection  from  Importunity  and  undue  in- 
fluence. Importunity  and  undue  influence 
may  be  fraudulently  exerted,  but  they  are  not 
Inseparably  connected  with  fraud.*"  In  re 
Snowball's  Estate,  107  Pac.  598,  600,  157  Cal. 
301  (citing  Davis  v.  Calvert  [Md.]  5  GUI.  &  J. 
269,  25  Am.  Dec.  282;  Powell  v.  Plant  [Miss.] 
23  South.  399;  Eckert  v.  Flo  wry,  43  Pa.  46; 
Robinson  v.  Robinson,  53  AtL  253,  203  Pa. 
400). 

**  'Fraud'  on  a  testator  consists  in  making 
that  which  is  false  appear  to  him  to  be  true, 
and  so  affecting  his  will.  Fraud  need  not  be 
attended  with  undue  influence,  except  In  so 
far  as  the  misrepresentation  amounts  to  Influ- 
ence. There  need  be  no  pressure  such  as  Is 
necessary  to  constitute  Influence.  Wetz  ▼. 
Schneider,  78  S.  W.  394,  396,  34  Tex.  Civ. 
App.  201  (quoting  and  adopting  definition  in 
1  Bigelow,  Frauds,  p.  671). 

Generally  the  same  considerations  control 
when  a  testator  is  unduly  influenced  by  mis- 
representations and  artifices  usually  compre- 
hended by  the  term  "fraud,"  although  in 
strictness  **fraud"  and  "undue  influwice"  are 
distinguishable  more  often  than  otherwise,  it 
is  a  mere  matter  of  choice  of  terms.  In  the 
one  case  the  mind  of  testator  Is  so  overmas- 
tered that  another  will  Is  substituted  for 
his  own.  In  the  other  he  Is  In  a  sense  a  free 
agent,  but  is  deceived  into  acting  upon  false 
data.  Something  sinister  is  involved  whieli 
perverts  the  testator's  will  by  overcoming  his 
power  truly  to  express  his  real  desires.  To 
destroy  the  validity  of  a  will,  the  ''undue  In- 
fluence*' must  amount  to  coercion,  compul- 
sion, or  restraint,  which  destroys  the  testa- 
tor's free  agency,  and  by  overcoming  his 
power  of  resistance  obliges  him  to  adopt  the 
^vill  of  another  Instead  of  exercising  his  own. 
Ginter  v.  Ginter,  101  Pac.  634,  640,  79  Kan. 
721,  22  L.  B.  A.  (N.  S.)  1024  (citing  Terry  ▼. 
Bufllngton,  11  Ga.  337,  56  Am.  Dec  423;  In 
re  Shell's  Estate,  63  Pac.  413,  28  Colo.  167,  53 
L.  R.  A.  387,  89  Am.  St  Rep.  181). 

FBAUD  IN  FACT 

"There  is  no  difference  In  principle  be- 
tween 'fraud  in  fact'  and  'fraud  in  law.' 
Where  the  direct  and  inevitable  consequence 
of  an  act  is  to  delay,  hinder,  or  defraud  cred- 
itors,  the  presumption  at  once  conclusively 
arises  that  such  illegal  object  furnished  one 
of  the  motives  for  doing  it,  and  it  is  upon 
this  ground  held  to  be  fraudulent."  Pub. 
St.  c.  206,  §  9,  authorizing  a  writ  of  arrest  to 
Issue  against  a  debtor  who  has  committed 
fraud  in  the  concealment  or  disposition  of 
his  property,  applies  whether  the  fraud  is 
actual  or  constructive.  Eichenberg  v.  Marcy, 
26  Atl.  46,  48,  18  R.  I.  169  (quoting  with  ap- 
proval from  Bump,  £^aud.  Conv.  [Ed.  1872] 
P.  71). 

FRAim  TN  LAW 

A  "fraud  in  law'*  is  a  false  affirmation  of 
a  fact,  and  not  a  mere  promise  or  matter  of 
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intention,  and  a  statement  of  a  matter  in  the 
future  must,  to  be  a  fraud,  amount  to  an  as- 
sertion of  a  fact  and  not  an  agreement  to  do 
something  in  the  future,  so  that  one  making  a 
promise  to  do  something  in  the  future  at  a 
time  he  did  not  intend  to  perform  is  not 
guUty  of  fraud  In  law.  MUIer  v.  SutUflC,  89 
N.  E.  651,  652,  241  111.  521,  24  L.  R.  A.  (N.  S.) 
735. 

In  order  to  oonstitute  presumptive  fraud, 
or  '*fraud  in  law,**  as  against  a  creditor  of  a 
donor,  three  elemeats  must  be  proved;  A  vol- 
untary gift;  a  then  existing  or  contemplated 
indebtedness  against  the  donor;  and  that  the 
donor  did  not  retain  sufficient  property  to  pay 
his  indebtedness.  State  Bank  of  Clinton  v. 
Bamett,  95  N.  E.  178, 181,  250  111.  312.  , 

To  impeach  a  transaction  for  fraud  of 
one  of  the  parties,  it  is  not  necessary  that 
the  fraud  complained  of  be  the  sole- cause 
of  the  making  of  the  contract,  but  it  is  suffi- 
cient if  it  forms  one  factor  in  the  transac- 
tion ;  and  in  an  action  for  personal  injuries, 
and  to  set  aside  a  settlement  as  having  been 
fraudulently  obtained  through  misrepresenta- 
tions as  to  extent  of  plaintiff's  injuries,  an 
instruction  to  find  for  defendants,  if  plaintiff 
was  induced  to  make  the  settlement  and  ex- 
ecute a  release  because  of  his  financial  need 
and  anxiety  to  go  home  to  his  family,  is  prop- 
erly refused,  where  there  was  evidence  of 
misrepresentations  as  well  as  of  matters; 
covered  by  the  requested  instruction,  for 
"fraud  in  law"  does  not  consist  alone  in 
false  representations,  but  is  as  varied  as  the 
conditions  under  which  it  may  rise.  Texas  & 
P.  Ry.  Co.  V.  Jowers  (Tex.)  110  S.  W.  946, 
951. 

"Fraud  in  law"  is  of  two  kinds:  Actual 
and  constructive.  The  former  arises  from 
deception  practiced  by  means  of  the  misrepre- 
sentation or  concealment  of  a  material  fact ; 
the  latter  from  a  rule  of  public  poUcy,  or 
the  confidential  or  fiduciary  relation  which 
one  of  the  parties  affected  by  the  fraud  sus- 
tained towards  the  other.  It  is  a  constitu- 
ent of  actual  fraud  that  the  party  alleged 
to  have  been  defrauded  was  deceived.  No 
positive  dishonesty  of  purpose  Is  required 
to  show  constructive  fraud.  Parsons  v.  Bal- 
son.  100  N.  W.  136,  138,  129  Wis.  311  (cit- 
ing Forker  v.  Brown,  30  N.  Y.  Supp.  827, 
828). 

FBAXn>  IN  MANAOEBIEirr 

The  phrase  "fraud  in  management," 
Laws  1894,  c.  235,  §  5,  providing  that  a  Joint- 
stock  association  shall  not  be  dissolved  ex- 
cept in  pursuance  of  its  articles  of  associa- 
tion, or  by  consent  of  all  its  stockholders,  or 
by  Judgment  of  a  court,  for  "fraud  in  its 
management,"  or  for  good  cause  shown,  was 
obviously  meant  to  refer  to  a  case  of  fraud 
in  the  management  which  would  tend  to  de- 
feat the  rights  of  the  stockholders  In  vio- 
lation of  and  contrary  to  the  spirit  of  the 


agreement  of  association,  or  result  in  a 
wrongful  diversion  or  spoliation  of  the  assets. 
Colton  V.  Raymond,  85  N.  Y.  Supp.  210,  214, 
41  Misc.  Rep.  580. 

FBAUD  OF  CItEDITOBS 

See  Assignment  in  Fraud  of  Creditors; 
Money  Paid  in  Fraud  of  Creditors. 

FRAUDULENT— FRAUDtTLENTIiY 

See  Deem  Fraudulent 

"Fraudulent"  means  using  fraud,  trick- 
ery or  deceit;  dishonest.  Adams  v.  Barber^^. 
139  S.  W.  489,  494,  157  Mo.  App.  370. 

"It  Is  a  general  rule  of  pleading  that,  fir 
alleging  fraud,  the  facts  which  constitute 
such  fraud  must  be  stated.  To  characterize 
an  act  as  'fraudulent'  does  not  in  legal  ef- 
fect charge  it  as  fraudulent  unless  some  cir- 
cumstance or  fact  be  charged  which  shows  in 
what  the  fraud  consists,  and  how  it  has  beeo 
effected."  An  allegation  in  a  complaint  in 
a  suit  to  restrain  the  collection  of  taxes  that 
the  board  of  equalization  without  inquiry  ar- 
bitrarily raised  plaintiiTs  assessment  with 
the  design  of  forcing  him  to  pay  an  unequal 
portion  of  the  taxes,  but  without  averring  an 
excessive  valuation  of  his  property,  does  not 
allege  a  legal  fraud.  County  of  Cochise  v. 
Copper  Queen  Consol.  Min.  Co.,  71  Pac.  946, 
949,  8  Ariz.. 221. 

Wher<^  a  person  states  of  his  own  knowl- 
edge material  facts;  with  an  intent  that  the 
other  party  shall  act  upon  such  statement, 
the  statement,  if  false,  is  fraudulent  both  in 
morals  and  law.  Atlas  Shoe  Co.  v.  Bechard, 
66  Ati.  390,  393,  102  Me.  197,  10  L.  R.  A. 
(N.  S.)  246. 

The  words  "fraud"  and  "fraudulently*' 
have  a  well-defined  and  known  meaning  in 
law,  and  defendant,  in  a  prosecution  under 
Ky.  St  1903,  §  1228,  making  it  an  offense  for 
any  one  to  fraudulently  or  willfully  destroy 
a  corner  tree  or  corner  stone  of  a  survey,  Is 
presumed  to  and  must  have  been  known  that 
by  the  use  of  the  word  "fraudulently,"  in  an 
indictment  under  such  statute,  he  was  charg- 
ed with  destroying  the  comer  tree  with  the 
wrongful  Intent  and  purpose  of  obtaining  an 
unfair  advantage  and  securing  for  himself  or 
another  the  lands  or  property  of  some  other 
person.  Commonwealth  v.  Gregory,  89  S.  W. 
477,  121  Ky.  458. 

The  terms  "fraudulent,"  "false,"  and 
"willful,"  In  Customs  Administrative  Act 
June  10,  1890,  c.  407,  §  9,  26  Stat.  135,  pro- 
viding for  forfeiture  of  imports  entered  by 
means  of  a  fraudulent  or  false  invoice,  imply 
the  necessity  of  a  guilty  scienter  and  intent: 
to  constitute  the  offense,  and,  where  mer- 
chandise is  mistakenly  entered  by  a  person 
on  an  invoice  fraudulently  made  out  by  the- 
foreign  shipper,  a  forfeiture  is  not  warrant- 
ed. United  States  v.  Twenty  Boxes  of 
Cheese,  163  Fed.  369,  371. 
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Pertinacious  zeal  to  secure  the  payment 
of  a  Just  debt  is  not  "fraudulent."  Van  Val- 
kenburgh  y.  Oldham,  108  Pac.  42,  44»  12  CaL 
App.  572. 

That  a  hotel  corporation  was  unable  to 
pay  its  debts  as  they  became  due  when  bonds 
issued  by  it  and  given  to  subscribers  of  its 
stock  at  par  as  a  bonus  to  secure  the  sub- 
scriptions did  not  make  the  issuance  of  the 
bonds  fraudulent  as  to  creditors,  under  dv. 
Code,  §  3442,  providing  that  a  voluntary 
transfer  or  incumbrance  of  property  without 
valuable  consideration  by  one  while  insol- 
vent, or  in  contemplation  of  insolvency,  shall 
be  fraudulent  as  to  existing  creditors.  Mc- 
Kee  V.  Title  Ins.  &  Trust  Co.,  113  Pac.  140, 
144,  159  Cal.  206. 

Act  March  3, 1839  (5  Stat  354,  c.  88,  f  7), 
relating  to  patents,  provides  that  the  same 
shall  be  void  if  the  invention  covered  there- 
by was  in  public  use  more  than  two  years  be- 
fore the  application  was  filed,  and  under  the 
statutes  the  invalidity  is  brought  about  by 
such  use  unless  it  appears  that  the  use  was 
"fraudulent."  Held,  that  the  word  "fraud- 
ulent" means  fraudulently  obtained;  obtain- 
ed by  suppression  or  concealment  of  facts; 
surreptitious.  The  Word  "fraudulent,"  in 
this  connection,  means  acts  done  clandestiDe- 
ly,  treacherously,  and  by  means  of  false- 
hood or  breach  of  trust  Eastman  v.  City  of 
New  York,  134  Fed.  844,  852,  69  C.  0.  A.  628. 

The  words  "unlawfully,"  "willfully," 
"fraudulently,"  and  "feloniously,"  in  an  in- 
dictment, include  the  word  "wrongfully." 
State  V.  Pellerin,  43  South.  159, 161,  162,  118 
La.  547  (citing  State  v.  Brown,  6  South.  541, 
41  La.  345;  Marr*s  Criminal  Jurisprudence 
of  Louisiana,  verbo  "Indictment,"  p.  865, 
subd.  "The  Words  of  the  Statute"). 

The  word  "fraudulently"  in  an  Indict- 
ment alleging  that  accused  unlawfully,  wrong- 
fully, fraudulently,  etc.,  took  certain  property 
from  the  owner  by  force,  implies  an  intent 
to  steal.  Holland  v.  State,  68  S.  E.  861,  862. 
8  Ga.  App.  202. 

Under  Kirby's  Dig.  S  1726,  making  guilty 
of  forgery  one  who,  with  intent  to  defraud, 
shall  "make  any  false  entry"  or  shall  "false- 
ly alter  any  entry"  in  the  books  of  account 
'of  a  banking  corporation,  an  indictment 
charging  that  defendant  did  feloniously  alter, 
etc.,  the  books,  etc.,  and  that  "said  felonious, 
fraudulent  changes,"  etc.,  were  made,  etc., 
was  defective  in  not  charging  that  the  entry 
was  falsely  altered;  the  word  "false"  dis- 
tinctly characterizing  a  wrongful  act  known 
to  involve  an  error  or  untruth,  while  the 
word  "fraudulent"  relates,  not  to  the  act 
done,  but  to  the  intent  with  which  it  was 
done,  and  the  word  "falsely"  as  used  in  the 
statute  not  only  imparting  an  element  of 
fraud  or  bad  faith,  but  also  relating  to  the 
act  done.  Quertermous  v.  State,  127  S.  W. 
951,  952.  95  Ark.  48. 


Where  a  clerk  in  the  office  of  the  Com- 
missioner of  the  Five  Civilized  Tribes  in 
Muskogee,  Ind.  T.,  appointed  by  the  commis- 
sioner acting  for  and  on  behalf  of  the  Sec- 
retary of  the  Interior,  who  kept  the  Creek 
roll  in  his  office,  took  the  roll  from  the  of- 
fice with  the  intent  to  make  a  copy  thereof, 
the  taking  was  fraudulent  within  the  mean- 
ing of  Rev.  St  U.  S.  §  5408,  providing  a  pun- 
ishment for  any  officer  having  the  custody 
of  any  record  filed  in  his  office,  or  deposited 
with  him,  or  in  his  custody,  who  fraudulent- 
ly takes  it  away  or  destroys Mt  Martin  v. 
United  States,  104  S.  W.  678,  680,  7  Ind.  T. 
451. 

The  word  "fraudulently,"  as  used  in 
Rev.  St  I  2987,  providing  that  if  any  ware- 
housed merchandise  shall  be  fraudulently 
concealed  in  or  removed  from  any  pnbllc  or 
private  warehouse,  etc.,  means  that  the  acts 
must  be  done  with  an  intent  to  evade  the 
law;  the  intent  being  fully  alleged.  United 
States  V.  Ehrgott,  182  Fed.  267,  270. 

An  attempt  or  an  intent  to  injure  the 
rights  or  interests  of  another,  or  an  effort  to 
so  Injure  or  alter  some  of  them,  Is  essential 
to  a  fraud,  and,  without  such  an  attempt  or 
effect,  an  act  cannot  be  done  "fraudulently" 
under  Rev.  St  {  5408.  Martin  v.  United 
States,  168  Fed.  198,  204,  93  C.  C  A.  484. 

An  information  sufficiently  charged  the 
offense  of  fraudulently  attempting  to  vote 
within  the  primary  election  law  (Laws  1901, 
p.  149  [Ann.  St  1906,  {§  7162—1  to  7162—26]), 
where  the  offense  was  charged  in  the  lan- 
guage of  the  statute,  specified  the  essential 
details  concerning  Uie  election,  the  ward, 
election  district,  date,  and  particular  polUng 
place,  and  substantially  charged  that  accused 
unlawfully  and  willfully  attempted  to  vote 
on  the  name  of  a  specified  person  who  resid- 
ed at  a  specified  place  as  though  accused 
were  a  duly  registered  and  qualified  voter  re- 
siding at  such  place.  State  v.  Doe,  alias 
Hill,  129  S.  W.  713,  714,  150  Mo.  App.  185. 

FRAUDUIiENT  AFFIDAVIT 

Where  the  statements  made  in  an  aStk- 
davit  in  support  of  a  pension  claim  are  true, 
it  is  not  a  "false  or  fraudulent  affidavit,"  the 
making  of  which  constitutes  a  crime,  under 
Rev.  St  §  4746,  merely  because  it  was  not 
in  fact  sworn  to  on  the  date  shown  In  the 
notary's  certificate.  United  States  v.  Wood, 
127  Fed.  171,  173. 

FBAITDULENT  CERTIFICATE 

Alteration  of  a  certificate  for  an  inde- 
pendent nomination  for  a  public  office  with- 
out the  signers*  consent  by  pasting  over  the 
name  of  the  proposed  candidate  a  sticker 
containing  the  name  of  another  person  con- 
stituted a  fraudulent  and  forged  certificate 
within  Election  Law  (ConsoL  Laws  1909,  c. 
17)  §  123,  rendering  the  certificate  void, 
though  the  person  first  named  in  the  certifi- 
cate was  discovered  to  be  ineligible  and  the 
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chairman  of  the  county  committee  acted  in 
good  faith  and  under  the  advice  of  the  law 
committee  of  his  party  in  making  the  alter- 
ation, and  though  the  certificate  purported  to 
authorize  a  certain  committee  to  fill  vacan- 
cies. In  re  Shook,  187  N.  Y.  Supp.  834,  836, 
78  Misc.  Rep.  89. 

The  duplication  of  names,  whether  in- 
tentional or  not,  upon  the  sheets  filed  for  an 
independent  certificate  of  nomination,  is 
fraudulent  within  Election  Law  (Consol. 
Laws  1909,  c  17)  f  123,  providing  that  no 
separate  sheet  comprising  an  independent 
certificate  of  nomination  shall  he  received 
and  filed  if  5  per  cent  of  the  names  thereon 
are  fraudulent,  and  such  names  cannot  be 
counted  in  eifher  place  in  which  they  appear. 
In  re  Objections  to  Nomination  Certificate  -of 
Baillee  for  Mayor  of  City  of  Cohoes,  137  N. 
T.  Supp.  957,  958,  78  Misc.  Rep.  84. 

FBAin)17I.ENT  CUUM 

A  "fraudulent  claim"  against  the  gov- 
ernment Is  a  false  or  fictitious  claim,  gotten 
up  or  contrived  by  some  person  or  persons 
with  the  design  or  purpose  to  deceive  or  de- 
fraud the  government  or  Its  departments  or 
ofllcers  in  Washington,  or  to  present  it  for 
approval  or  payment  Bridgeman  v.  United 
States,  140  Fed-  577,  694,  72  C.  0.  A.  145. 

FBAUDHLEirr  ookcealmekt 

Concealment  becomes  fraudulent  only 
when  It  is  ^he  duty  of  the  party  having 
knowledge  of  the  facts  to  discover  them  to 
the  other.  Arkins  v.  Arldns,  77  Pac  256, 
257,  20  Colo.  App.  123. 

"There  may  be  such  relations  between 
the  parties  tliat  silence  or  the  nondisclosure 
of  a  material  fact' will  be  a  'fraudulent  con- 
cealment' If  a  person  standing  in  a  special 
relation  of  trust  and  confidence  to  another 
has  information  concerning  property  and 
contracts  with  the  other,  and  does  not  dis- 
close his  exclusive  knowledge,  the  contract 
may  be  avoided.  Mere  silence  under  such 
circumstances  bepomes  fraudulent  conceal- 
ment." Pitman  v.  Holmes,  78  S.  W.  961,  963, 
34  Tex.  Civ.  App.  485  (quoting  Perry,  Trusts, 
f  178). 

"A  fraudulent  concealment'  is  the  suppres- 
sion of  something  which  the  party  is  bound 
to  disclose.  To  constitute  fraud  the  intent 
to  deceive  must  clearly  appear.  The  mere 
relation  of  principal  und  surety  does  not 
require  the  voluntary  disclosure  of  all  the 
material  facts  in  all  cases."  In  an  action 
against  a  surety  on  a  bond  conditioned  on 
the  principal  therein  performing  his  agree- 
ment as  an  agent  of  the  obligee,  the  surety 
alleged  that  his  signature  was  obtained  by 
the  misrepresentation  of  the  obligee  as  to  the 
character  of  the  principal  and  the  fraudulent 
concealment  of  the  fact  that  the  principal, 
while  in  the  employ  of  the  obligee,  had  com- 
mitted forgery.  The  evidence  failed  to  show 
that  the  principal  had  committed  forgery, 


and  the  obligee  had  no  knowledge  of  the  fact 
that  the  surety  was  to  l)e  a  surety  on  the 
bond  until  after  it  had  been  delivered.  As 
the  obligee  was  not  bound,  in  the  absence  of 
inquiries  from  a  surety,  to  communicate  to 
him  the  circumstances  that  might  affect  his 
undertaking,  there  was  no  concealment  suffi- 
cient to  discharge  the  surety.  Wright  v. 
German  Brewing  Co.,  63  Atl.  807,  808,  103 
Md.  377  (quoting  and  adopting  definition  in 
Magee  v.  Manhattan  Life  Ins.  Co.,  92  U.  S. 
93.  23  L.  Ed.  699). 

A  "fraudulent  concealment"  is  the  sup- 
pression of  something  which  the  party  is 
bound  to  disclose.  Sherman  v.  Harbin,  -100 
N.  W.  629,  631,  125  Iowa,  174  (citing  Magee 
V.  Manhattan  L.  Ins.  Co.,  92  U.  S.  99,  23  L. 
Ed.  699). 

A  fraudulent  concealment  is  the  inten- 
tional concealment  of  some  fact  known  to  de- 
fendant which  it  is  material  for  plaintiff  to 
know  to  prevent  being  defrauded;  the  con- 
cealment of  a  fact  which  one  is  bound  to  dis- 
close being  the  equivalent  of  an  indirect  rep- 
resentation that  such  fact  does  not  exist,  and 
differing  from  a  direct  false  statement  only 
in  the  mode  by  which  it  is  made.  T.  C. 
Power  ft  Bro.  v.  Turner,  97  Pac.  950,  955,  37 
Mont  521. 

Willie  a  purchaser,  who  stands  on  an  equal 
footing  virith  the  seller  as  to  access  to  means 
of  obtaining  knowledge  of  the  value  of  the 
thing  sold,  is  not  bound  to  disclose  any 
knowledge  he  may  have  on  the  subject,  if  in 
addition  to  keeping  silent  as  to  such  knowl- 
edge he  makes  any  statement  which  tends  af- 
firmatively to  the  suppression  of  the  truth, 
or  is  calculated  to  deceive  the  seller,  or  to 
distract  his  attention  from  the  real  facts, 
his  concealment  becomes  fraudulent  and  will 
afford  ground  for  a  rescission  of  the  sale. 
Defendant  purchased  from  the  receiver  of  a 
national  bank  for  $25  a  judgment  held  by 
the  bank  against  a  deceased  debtor,  amount- 
ing to  over  $9,000.  At  the  time  of  the  sale, 
the  bank  held,  as  collateral  to  the  judgment, 
an  assignment  of  a  claim  in  favor  of  the 
debtor  against  an  Insolvent  firm  whose  as- 
sets were  being  administered  by  the  court, 
which  was  of  considerable  value,  and  on 
which  a  dividend  had  been  declared,  and  was 
then  payable,  amounting  to  nearly  $900. 
Defendant  knew  of  this  collateral,  but  the 
receiver  did  not  having  succeeded  prior  re- 
ceivers who  had  lost  the  evidence  of  the 
transfer,  and  there  being  nothing  on  the 
receivers'  books  to  put  him  on  inquiry.  Nor 
did  the  record  in  the  insolvency  case  show 
that  the  bank  was  the  owner  of  the  claim. 
The  receiver  lived  at  a  distance,  and  the 
negotiations  for  the  purchase  were  conducted 
by  correspondence,  in  which  defendant  made 
no  mention  of  the  collateral,  but  stated  his 
understanding  that  the  debtor  had  died  in- 
solvent after  going  through  bankruptcy,  and 
suggested  that  the  claim  would  soon  be 
barred  by  limitation,  and  that  if  handled  at 
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once  a  small  snm  might  be  realized,  but 
even  that  was  very  doubtful.  Held,  that  such 
statements  and  suggestions  amounted  to  an 
active  and  "fraudulent  concealment"  of  the 
facts,  and  entitled  the  receiver  to  a  rescission 
of  the  sale.  Files  v.  Rankin,  153  Fed.  537, 
541,  82  C.  0.  A.  491. 

In  order  to  establish  a  fraudulent  "con- 
cealment" by  a  bankrupt  of  property  belong- 
ing to  his  estate  from  his  trustee,  which 
will  deprive  him  of  his  right  to  a  discharge 
under  Bankr.  Act  July  1,  1898,  c  541,  §§  14b 
(1),  29b  (1),  30  Stat.  550,  554,  It  must  appear 
that  the  property  in  fact  belonged  to  him  at 
the  time  of  the  bankruptcy.  The  fact  that 
it  had  previously  been  fraudulently  trans- 
ferred, tf  the  transfer  was  actual,  and  not 
colorable,  and  placed  it  beyond  the  reach 
of  the  bankrupt,  is  not  made  by  the  act  a 
ground  for  refusing  a  discharge.  In  re  Ham- 
merstein,  189  Fed.  37,  38,  110  0.  C.  A.  472. 

Of  eavse  of  aotion 

Where  it  was  the  duty  of  defendants  to 
make  known  a  breach  of  trust  in  paying 
funds  to  a  receiver  in  violation  of  the  order 
of  the  court  and  a  failure  to  disclose  such 
fact  with  fraudulent  intent,  it  constituted  a 
''fraudulent  concealment"  of  the  facts  giving 
rise  to  the  cause  of  action  and  tolled  the 
statute.  American  Nat.  Bank  of  Macon  v. 
Fidelity  &  Deposit  Co.  of  Maryland,  63  S.  B. 
622,  623,  131  Ga.  854,  21Ia  R.  A.  (N.  S.)  962. 

The  "fraudulent  concealment"  avoiding 
the  running  of  the  statute  of  limitations 
'  must  go  beyond  mere  silence,  and  must  be 
something  actually  done  or  said  which  is 
directly  intended  to  prevents  discovery.  State 
ex  rel.  Bell  v.  Yates,  132  S.  W.  672,  674,  231 
Mo.  276;  Same  v.  Grant,  132  S.  W.  676,  231 
Mo.  292. 

Under  Code,  §  3448,  providing  that,  in 
actions  for  relief  on  the  ground  of  fraud  or 
mistake,  the  cause  of  action  shall  not  be 
deemed  to  have  accrued  until  the  fraud  com- 
plained of  shall  have  been  discovered  by  the 
party  aggrieved,  "fraudulent  concealment"  by 
a  trustee  is  the  same  as  active  fraud,  and 
where  the  fiduciary  relation  exists,  as  in  the 
case  of  the  promoters  of  a  corporation  and 
the  company,  mere  silence  upon  the  part  of 
the  agent  or  trustee  is  "fraudulent  conceal- 
ment" and  will  be  deemed  as  continuing  to 
avoid  the  statute  of  limitations.  CaflPee  v. 
Berkley,  118  N.  W.  267,  269,  141  Iowa,  344. 

A  mere  statement  that  a  holder  had  no 
knowledge  of  the  existence  of  the  cause  of  ac- 
tion does  not  amount  to  a  statement  that 
the  person  liable  has  "fraudulently  concealed 
the  cause  of  action,"  within  Kurd's  Rev.  St. 
1901,  c.  83,  §  22,  providing  that,  if  a  person 
liable  to  an  action  fraudulently  conceals  the 
cause  of  such  action  from  the  knowledge  of 
the  person  entitled  thereto,  the  action  may 
be  commenced  any  time  within  five  years 
after  the  person  entitled  to  bring  the  saa|p 
discovers  he  has  such  cause  of  action,  and 


therefore  such  statement  is  not  sufficient  to 
prevent  the  application  of  the  statute  of  lim- 
itations. (Parmelee  v.  Price,  70  N.  B.  725, 
730,  208  111.  544  (citing  Conner  v.  Goodman. 
104  III.  365). 

FRAUDUIiEHT  OOKTRAOT 

A  "fraudulent  contract,"  within  the  stat- 
ute making  a  "fraudulent  contract"  a  ground 
for  divorce,  is  not  necessarily  one  rendering 
the  marriage  void  ab  initio.  The  fraud  which 
makes  the  contract  fraudulent  Is  a  fraud  in 
law  and  upon  the  law,  and  hence  one  induced 
by  fraudulent  concealment  to  marry  an  epi- 
leptic, forbidden  by  Pub.  Acts  1895,  p.  667, 
c.  325,  to  marry,  is  entitled  to  a  divorce  on 
the  ground  of  "fraudulent  contract."  Gould 
V.  Gould,  61  AtL  604,  607,  78' Conn.  242,  2 
L.  R.  A.  (N.  S.)  531. 

FRATTDTJIiEirr  CONVERSION 

•  Where,  on  a  trial  for  a  violation  of  Pen. 
Code  1895,  |  194,  providing  that,  if  any  per- 
son intrusted  with  money  shall  fraudulently 
convert  the  same,  he  shall  be  *  punished  as 
therein  prescribed,  the  court  repeatedly  in- 
structed that  the  evidence  must  show,  beyond 
a  reasonable  doubt,  the  "fraudulent  conver- 
sion" of  the  money  intrusted  to  defendant,  it 
was  not  necessary  to  go  beyond  the  statutory 
definition,  and  further  charge  that  the  con- 
version must  have  been  with  intent  to  steal ; 
a  "fraudulent  oonversion,"  in  the  statutory 
definition  of  the  offense,  being  synonymous 
with  "taking  with  intent  to  steal"  in  ordinary 
larceny.  Hogood  T.  State,  62  S.  £).  641,  744,  5 
Ga.  App.  80. 

A  foot  race  was  arranged  between  H. 
and  W.;  one  T.  being  H.'s  backer,  and  de- 
fendant G.  being  W.'s  backer.  Prasecutor 
gave  T.  a  sum  of  money  %  bet  on  the  race, 
on  the  latter*s  promise  that  it,  or  an  equiva- 
lent sum,  should  be  returned,  whatever  the 
outcome  of  the  contest;  prosecutor  not  in- 
tending to  part  with  his  money.  The  money 
was  placed  in  a  satchel,  and  after  the  race 
G.  and  W.  claimed*  the  same,  and  it  was 
turned  over  to  them.  Held,  that  such  acts 
constituted  "theft,"  as  defined  by  White's 
Ann.  Pen.  Code,  art  858,  and  not  "swindling" 
or  "fraudulent  conversion  by  a  bailee,"  though 
the  money  was  obtained  by  fraudulent  pre- 
text. Glascow  V.  State,  100  S.  W.  933,  935, 
50  Tex.  Cr.  R.  635. 

FRAUDULENT  OOlfVETAlf OE 

The  "fraud"  contemplated  by  a  statute 
authorizing  an  attachment  upon  the  ground 
of  a  "fraudulent  conveyance"  or  dlsiwsitlon 
of  property  is  actual  fraud  and  not  .that  de- 
nominated "fraud  in  law,"  or  constructive 
fraud,  and  an  offense  which,  if  fraudulent  at 
all,  is  constructively  so  only  under  the  pro- 
visions of  a  statute  is  not  ground  for  attach- 
ment, where  it  affirmatively  appears,  from 
the  finding  of  the  trial  court,  that  the  sale 
was  made  in  good  faith,  and  no  actual  fraud 
was  contemplated  or  practiced.    Williams  ▼. 
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Fourth  Nat  Bank  of  Wichita,  Kan.,  82  Pac. 
496,  498,  15  Okl.  477,  2  L.  R.  A.  (N.  S.)  334, 
6  Ann.  Cas.  970. 

It  is  the  intent  and  purpose  with  which 
the  debtor  acts  that  renders  the  conveyance 
"fraudulttit,"  and  this  must  be  determined 
by  the  fBLcta  ot  each  particular  case.  Peyton 
V.  Webb  (Ky.)  96  S.  W.  839,  840  (citing 
O'Kane  v.  Vinnedge,  55  S.  W.  711,  108  JKy. 
34;  Rose  v.  Campbell  [Ky.]  76  S.  W.  505; 
Frazer  y.  Frisbie  Furniture  Co.  [Ky.]  86  S. 
W.  539). 

The  term  "fraudulent  conveyance,"  as 
used  in  Rev.  St  1909,  i  6360,  providing  that 
when  any  person  shall  testify,  either  as  a 
party  or  as  a  witness,  in  any  suit  or  proceed- 
ing, his  testimony  shall  not  be  used  as  evi- 
dence to  prove  any  fact  in  any  suit  or  prose- 
cution against  him  for  any  penalty  for  violat- 
ing any  law  in  relation  to  fraudulent  convey- 
ance of  property,  referred  only  to  fraud  of  a 
grantor  or  vendor  against  the  right  of  his 
creditors  or  purchasers  from  him,  and  such 
section  did  not  preclude  the  introduction  In 
evidence,  in  a  prosecution  for  false  pretenses 
in  securing  a  deed,  of  a  deposition  given  by 
him  in  a  civil  suit  to  set  aside  a  deed  where- 
in lie  did  not  object  to  testifying  on  the 
ground  that  his  answers  might  Incriminate 
him.  State  v.  Marion,  188  S.  W.  491,  497, 
235  Mo.  359. 

The  legal  effect  of  Const  1874,  art.  9, 
f  3,  providing  that  the  homestead  of  a  hus- 
band or  head  of  a  family  shall  not  be  sub- 
ject to  the  Hen  of  any  judgment,  etc.,  is 
that  fraud  cannot  be  predicated  of  a  con- 
veyance of  the  homestead,  for  the  creditor 
could  not  have  reached  that  with  his  execu- 
tion if  it  had  been  retained.  As  to  exempt 
property,  there  are,  within  the  meaning  of 
the  statute  of  frauds,  no  creditors,  and,  as 
there  is  no  restraint  upon  the  debtor  against 
selling  or  conveying  such  property,  the  mo- 
tives with  which  such  transfers  are  made 
do  not  concern  the  creditor.  The  debtor 
may  sell,  exchange,  or  give  it  away,  and  his 
creditor  has  no  just  cause  of  complaint,  for, 
being  exempt,  it  is  no  more  beyond  his  reach 
after  transfer  than  it  was  before.  In  such 
alienations  there  may  be  a  bad  motive,  but 
no  illegal  act  constituting  a  "fraudulent  con- 
veyance" as  to  the  creditor.  Gibson  v.  Bar- 
rett, 87  S.  W.  435,  75  Ark.  205. 

Under  Ky.  St  1903,  §  1907,  declaring  that 
a  transfer  of  any  of  his  estate  by  a  debtor 
without  valuable  consideration  shall  be  null 
as  to  his  then  existing  liabilities,  a  voluntary 
conveyance  by  one  indebted  at  the  time  is 
presumptively  a  "fraudulent  conveyance"  as 
to  the  existing  creditors,  irrespective  of  the 
intentions  of  the  debtor  or  the  ^raount  con- 
veyed, but,  as  to  subsequent  debts,  a  cred- 
itor assailing  voluntary  conveyance  must 
show  circumstances  justifying  the  presump- 
tion that  the  intent  of  the  conveyance  was 
fraudulent  before  the  land  conveyed  can  be 


subjected  to  the  payment  of  subsequent  debts. 
Standifer  v.  Baker  (Ky.)  101  S.  W.  3C5,  366. 

A  conveyance  by  a  debtor  of  property 
in  which  his  creditors  have  and  can  have  no 
interest  or  concern  Is  not  fraudulent  as  to 
such  creditors;  hence  a  conveyance  by  a  debt- 
or and  his  wife  of  property  bought  with  the 
wife's  money,  the  title  to  which  was  taken 
in  the  husband's  name,  is  not  "fraudulent" 
as  to  the  husband's  creditors.  Matador  Land 
&  Cattle  Co.  V.  Cooper,  87  S.  W.  235,  236,  39 
Tex.  Civ.  App.  99. 

A  "fraudulent  conveyance"  is  no  convey- 
ance as  against  the  Interests  Intended  to  be 
defrauded.  Salemonson  y.  Thompson,  101  N. 
W.  320,  324,  13  N.  D.  182  (quoting  and  adopt- 
ing language  of  Chancellor  Kent  from  Sands 
V.  Codwise  [N.  Y.]  4  Johns.  536,  4  Am.  Dea 
808). 

A  'fraudulent  conveyance"  is  no  con- 
veyance against  the  interest  Intended  to  be 
defrauded,  and  a  creditor  recovering  Judg- 
ment and  levying  on  and  selling  land  fraudu- 
lently conveyed  by  the  debtor  prior  to  the 
rendition  of  the  judgment  may  recover  the 
land  in  ejectment  by  virtue  of  his  deed  of 
purchase  at  the  execution  sale,  without  first 
going  into  equity  to  set  aside  the  fraudulent 
conveyance.  Ward  v.  Sturdivant,  98  S.  W. 
690,  692,  81  Ark.  •78. 

A  creditor's  bill  to  reach  the  debtor's 
property  alleged  a  large  overdue  indebted- 
ness by  the  principal  defendant  and  a  con- 
veyance by  him  of  his  property  upon  an  in- 
adequate consideration  and  a  distribution  of 
large  sums  of  money  out  of  this  considera- 
tion among  other  defendants  without  account 
to  him,  and' either  without  any  IndetTtednesg 
to  them  or  dn  ipdebtedness  grossly  Insuffi- 
cient to  justify  the  payments  to  them,  that 
a  specific  intent  to  defraud  tainted  every 
part  of  the  transaction,  and  that  It  resulted 
from  the  execution  of  a  design  in  which  all 
the  defendants  participated  with  the  purpose 
of  profiting  out  of  property  which  ought  to 
have  goiie  to  payment  of  debts  of  the  prin- 
cipal •  debtor,  who,  during  the  execution  of 
the  scheme,  was  secreted  from  his  creditors. 
Held,  on  demurrer,  that  the  bill  alleged  a 
"fraudulent  conveyance,"  within  R.  L.  c.  159. 
§  3,  cl.  8,  allowing  a  suit  in  equity  to  reach 
and  apply  in  payment  of  a  debt  property  con- 
veyed by  a  debtor  to  defraud  creditors. 
Hutchins  v.  Nickerson,  98  N.  B.  791,  793,  212 
Mass.  118. 

Where,  by  force  of  a  statute,  the  elfect 
of  a  conveyance  is  to  create  a  statutory  ll«i 
in  favor  of  a  particular  creditor,  and  the 
conveyance  is  otherwise  valid  and  sufficient 
to  pass  a  title  to  the  purchaser,  such  a  trans- 
fer cannot  proi)erly  be  denominated  a  "fraud- 
ulent conveyance"  or  a  conveyance  which  is 
held  void  as  against  creditors  of  such  debtor 
by  the  laws  of  the  state.  Sellers  v.  Hayes, 
72  N.  E.  119,  122,  163  Ind.  422. 
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FBAUDUIiENT   INTEKT 

"It  does  not  necessarily  follow  that  a 
party  intends  fraud  because  he  deliberately 
commits  an  unlawful  act  for  the  purpose  of 
injuring  another.  The  'unlawful  act'  may  be 
an  act  of  personal  violence  intended  simply 
to  injure  the  person,  or  it  may  be  intended 
only  to  injure  the  character  and  in  no  way 
directed  at  the  property  or  property  rights  of 
the  person.  In  any  of  these  instances  it 
would  be  very  difficult  to  adduce  a  'fraudu- 
lent purpose'  from  the  act."  People  v.  Jack- 
son, 71  Pac.  566,  507,  138  Cal.  462. 

A  false  representation  does  not  amount 
to  fraud  at  law  unless  It  be  made  with  a 
"fraudulent  intent"  There  is,  however,  a 
"fraudulent  intent"  if  a  man,  either  with  a 
view  of  benefiting  himself  or  misleading  an- 
other into  a  course  of  action,  makes  a  repre- 
sentation which  he  knows  to  be  false  or 
which  he  does  not  believe  to  be  true.  In  re 
CoUins,  157  Fed.  120,  126  (quoting  and  adopt- 
ing definition  in  Cooper  v.  Schlesinger,  4 
Sup.  Ct.  360,  111  U.  S.  148,  28  L.  Ed.  382). 

"Fraudulent  intent"  is  a  mere  state  or 
condition  of  mind  and  constitutes  an  ultimate 
fact  in  the  definition  of  any  offense  of  which 
it  is  made  an  ingredient.  Burns*  Ann.  St. 
1901,  §  7254A,  declaring  a  punishment  against 
any  person  who  shall  obtain  food,  lodging, 
entertainment,  or  other  accommodations  at 
an  inn  with  intent  to  defraud  the  owner  or 
keeper  thereof,  shows  that  the  subject-mat- 
ter to  which  the  fraudulent  intent  relates  Is 
the  price  or  value  of  the  accommodations. 
Clark  V.  State,  84  N.  E.  984,  985,  171  Ind. 
104,  16  Ann.  Cas.  1229. 

FiiAin>n]:.£irr  misrepbesektation 

See,  also,  False  Representation;  Fraud; 
Fraudulent  Representation;  Misrepre- 
sentation. 

"It  is  said  in  Bigelow  on  Frauds,  466, 
that  a  'fraudulent  misrepresentation'  is  made 
up  of  five  elements:  (1)  A  false  representa- 
tion, (2)  Knowledge  by  the  person  who  made 
it  of  its  falsity.  (3)  Ignorance  of  its  falsity 
by  the  person  to  whom  it  was  made.  (4)  The 
intention  that  it  should  be  acted  upon.  (5) 
Acting  upon  it,  with  damage.  An  action  at 
law  for  damages  for  deceit  requires  all  these 
elements.  In  equity  a  case  may  be  made 
without  the  second,  and  sometimes  without 
the  fifth.  Very  nearly  the  same  enumeration 
of  the  elements  going  to  make  up  a  fraudu- 
lent misrepresentation  is  given  in  2  Pom.  Eq. 
Jur.  357."  Pomeroy  lays  down  this  rule  (2 
Pom.  H3q.  Jur.  357):  "A  misrepresentation, 
in  order  to  constitute  fraud,  must  contain 
the  following  essential  elements:  (1)  Its  form 
as  a  statement  of  fact  (2)  Its  purpose  of 
inducing  the  other  party  to  act  (3)  Its  un- 
truth. (4)  The  knowledge  or  belief  of  the 
party  making  it.  (5)  The  belief,  trust,  and 
reliance  of  the  one  to  whom  it  is  made.  (6) 
Its  materiality."  The  same  rule  is  announced 
in  Lahay  v.  City  Nat  Bank,  25  Pac.  704,  15 


Colo.  339,  22  Am.  St  Rep.  407,  and  Connell 
V.  El  Paso  Gold  Mln.  &  Mill.  Co.,  78  Pac.  677, 
33  Colo,  30.  The  rule  is  thus  stated  in  S 
E2nc.  PL  &  Pr.  p.  901:  "As  a  general  rule, 
false  representations  not  being  fraudul^it  or 
actionable  unless  made  with  knowledge  of 
their  falsity,  or  stated  as  the  truth  when  the 
person  has  no  knowledge  on  the  subject,  scien- 
ter must  be  expressly  alleged  in  a  declaration 
or  complaint  for  false  representation  and 
deceit,  OP  specific  allegations  must  be  used 
which  suflSciently  import  knowledge."  And 
cases  cited.  The  specific  allegations  referred 
to  in  the  last  above  quotation,  which  will 
import  knowledge  upon  examination  of  the 
cases  cited,  are  found  to  be  allegations  to 
the  effect  that  the  defendant  faLsely  and 
fraudulently  represented,  etc.;  it  being  held 
that  the  word  "fraudulently"  included  scien- 
ter. Colorado  Springs  Co.  v.  Wight  96  Pac. 
820,  821,  44  Colo.  179,  16  Ann.  Cas.  644  (quot- 
ing Wheeler  v.  Dunn,  22  Pac.  827,  833,  13 
Colo.  428,  436). 

If  a  statement  of  fact  actually  untrue  is 
made  by  a  person  who  honestly  believes  it 
to  be  true,  but  under  such  circumstances  that 
the  duty  of  knowing  the  truth  rests  upon 
him,  which  if  fulfilled  would  have  prevented 
him  from  making  the  statement,  such  mis- 
representation is  fraudulent  in  equity.  Tol- 
ley  V.  Poteet,  57  S.  E.  811,  819,  62  W.  Va. 
231. 

FRAITDUIiEKT  PREFERENCE 

"To  constitute  a  'fraudulent  preference' 
by  an  insolvent  debtor,  the  preference  must 
be  an  advantage  actually  given  to  one  or 
more  creditors  over  the  others,  with  the 
knowledge  of  his  situation  and  the  intent  to 
accomplish  this  end;  and  there  must  be 
guilty  collusion."  Bacon  v.  MercWnts*  Bank, 
40  South.  413,  146  Ala.  521  (quoting  and 
adopting  definition  in  Brandenburg,  Bank. 
344). 

FRAUDULENT  REPRESENTATION 

See,  also.  False  Representation;  Fraud: 
Fraudulent  Misrepresentation ;  Mis- 
representation. 

While  a  promise  to  do  an  act  in  the  fu- 
ture cannot  be  untrue  at  the  time  it  is  made, 
if  made  in  bad  faith  and  with  no  intention 
of  performing,  it  constitutes  a  "fraudulent 
representation."  McLaughlin  v.  Thomas,  85 
Atl.  370,  372,  86  Conn.  252. 

A  representation  "fraudulently"  made  is 
one  made  both  with  intent  to  deceive  and  to 
defraud.  **To  defraud"  necessarily  includes 
"to  deceive,"  and  one  cannot  be  defrauded 
unless  he  is  deceived  in  some  respects.  Isaacs 
V.  State,  68  S.  E.  338,  339,  7  Ga.  App.  799. 

"The  general  principles  applicable  to  cas- 
es of  'fraudulent  representation'  are  well 
settled.  •  *  *  The  representation  must 
be  in  regard  to  a  material  fact,  must  be 
false,  and  must  be  acted  upon  by  the  other 
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party  in  ignorance  of  its  falsity,  and  with  a 
reasonable  belief  that  it  was  true.  It  must 
be  the  very  ground  on  which  the  transaction 
took  place,  although  it  is  not  necessary  that 
it  should  have  been  the  sole  cause,  if  it  were 
approximate,  immediate,  and  material.  If 
the  purchaser  investigates  for  himself,  and 
nothing  is  done  to  prevent  his  Investigation 
from  being  as  full  as  he  chooses,  he  cannot 
say  that  he  relied  on  the  vendor's  represen- 
tations." Where  defendants,  who  had  knowl- 
•edge  of  engineering,  before  contracting*  to 
construct  certain  waterworks  went  on  the 
ground,  occupied  a  month  in  making  investi- 
gations, preliminary  surveys,  etc.,  and  were 
afforded  every  opportunity  to  acquire  knowl- 
edge of  the  exact  conditions,  they  were  not 
.entitled  to  defend  an  action  for  breach  of 
the  contract  on  the  ground  that  they  were  in- 
duced to  make  it  by  plaintifTs  fblse  repre- 
sentations. Smith  &'  Benham  v.  Curran  & 
Hussey,  138  Fed.  150,  157  (quoting  with  ap- 
proval from  Farrar  v.  Churchill,  10  Sup.  Ct. 
771,  135  U.  S.  «09,  34  L.  Ed.  246;  citing 
Famsworth  ▼.  Duffner,  12  Sup.  Ct.  164,  142 
U.  S.  43,  35  L.  Ed.  931;  Shappirio  v.  Gold- 
berg, 24  Sup.  Ct.  269,  192  U.  S.  232,  48  L.  Ed. 
419). 

The  essentials  of  "fraudulent  represen- 
tations" are  that  the  representations  shall 
not  only  be  false  but  fraudulent,  and  they 
must  be  made  by  one  who  either  knows  them 
to  be  false  or  else,  not  knowing,  asserts  them 
to  be  true,  and  made  with  intent  to  have  the 
other  party  act  on  them  to  his  injury,  and 
such  must  be  their  effect.  A  vendor  of  goods 
who,  with  design  to  cheii^t  the  vendee,  chang- 
es the  price  marks  on  the  goods,  or,  knowing 
that  they  do  not  correctly  show  the  cost, 
falsely  represents  to  the  vendee  that  they  do 
correctly  show  such  cost,  is  liable  where  the 
vendee,  relying  on  such  representations,  is 
deceived  to  his  injury,  though  the  latter,  by 
proper  diligence,  could  have  discovered  the 
imposition.  Mason  v.  R.  M.  Thornton  &  Co., 
84  S.  W.  1048,  1049,  74  Ark.  46  (citing  Lou- 
isiana Molasses  Co.  v.  Ft.  Smith  Wholesale 
Grocery  Co.,  84  S.  W.  1047,  73  Ark.  542). 

A  fraudulent  representation  is  one  which 
is  either  knowingly  untrue  or  made  without 
belief  in  its  truth,  or  recklessly  made,  and  in 
each  case  made  for  the  purpose  of  inducing 
action  upon  it.     Sallies  v.  Johnson,  81  Atl. 

974,  976,  85  Conn.  77,  Ann.  Cas.  1913A,  386. 

• 

A  statement  to  be  "fraudulent"  must  not 
only  be  false,  but  the  party  making  it  must 
have  known  that  it  was  false  when  he  made 
It,  and  made  It  with  the  design  to  In- 
fluence action  by  another  who  relied  thereon. 
"Security  Sav.  Bank  of  Wellman  v.  Smith, 
122  N.  W.  825,  828,  144  Iowa,  203. 

Before  a  representation  will  be  consider- 
ed "fraudulent"  in  law  so  as  to  give  a  right 
of  action,  it  must  be  made  relative  to  a  mat- 
ter susceptible  of  accurate  knowledge,  must 
■be  a  statement  importing  knowledge  on  the 


part  of  the  person  making  the  represeutatloUi 
and  it  must  be  relied  on  as  such.  Ryan  v. 
Batchelor,  129  S.  W.  787,  788,  95  Ark.  375. 

An  allegation,  in  an  accusation  for  being 
a  common  cheat  and  swindler,  that  represent 
tations  were  fraudulent,  is  a  sutBcient  state- 
ment that  such  representations  were  made 
with  intent  to  defraud.  Crawford  v.  State, 
62  S.  E.  501,  504,  4  Ga.  App.  789. 

Where  a  person  states  to  another  that 
which  he  knows  to  be  false,  or  recklessly 
states  that  which  he  does  not  know  to  be 
true  concerning  a  material  matter,  and  the 
person  to  whom  the  statement  is  made  is  jus- 
tified by  the  circumstances  in  relying  on  it 
without  further  investigation  or  Inquiry,  it  is 
in  law  a  *'fraudulent  representation."  Good- 
win V.  Fall,  66  Atl.  727,  730,  102  Me.  353. 

Where  defendant  represented  monthly 
dividends  to  be  about  $72,  and  made  remit- 
tances as  such  by  personal  checks  in  amounts 
greater  even  that  this,  which  amounts  plaintiff 
accepted  for,  and  believed  were,  the  actual 
dividends,  when  in  fact  the  actual  dividends 
were  about  $40;  a  purchase  of  additional 
stock  upon  such  belief  was  upon  "fraudu-^ 
lent  representations."  GlUuly  v.  Hosford,  88 
Pac.  1027,  1029,  45  Wash.  594. 

"Fraudulent  representations"  sufficient  to 
authorize  the  cancellation  of  a  deed  made 
pursuant  to  a  contract  must  be  material  to 
the  contract  or  transaction  to  be  avoided  and 
must  be  made  by  one  who  either  knows  them 
to  be  false,  or,  not  knowing,  asserts  them  to 
be  true,  and  they  must  be  made  with  intent 
to  have  the  other  party  act  on  them  to  his 
Injury,  and  such  must  have  been  their  effect. 
Evatt  V.  Hudson,  133  S.  W.  1023,  1026,  97 
Ark.  265. 

Under  the  statute  making  it  swindling 
to  acquire  property^  by  any  false  or  deceitful 
pretense  or  device  or  "fraudulent  represen- 
tation," an  indictment  for  swindling,  that 
does  not  allege  that  defendant  knew  the  rep- 
resentation was  false,  was  defective,  though 
it  characterized  the  representation  as  false 
and  "fraudulent."  Doxey  v.  State,  84  S.  W. 
1061,  1062,  47  Tex.  Cr.  R.  503,  11  Ann.  Cas. 
830. 

FRAUDULENT  TAKIKG 

On  a  trial  'for  theft,  an  instruction  that 
by  "fraudulent  taking"  is  meant  that  the 
person  taking  knew  at  the  time  of  taking 
that  the  property  was  not  his  own,  that  the 
property,  was  taken  without  the  consent  of 
the  owner,  and  with  intent  to  deprive  the 
owner  of  the  value  thereof  and  to  appropri- 
ate it  to  the  use  or  benefit  of  the  person  tak- 
ing, was  correct,  McCoy  v.  State,  120  S.  W. 
858,  859,  56  Tex.  Cr.  R.  551. 

FBAUDULEICT  TBANSFEB 

A  "preference,"  within  the  bankruptcy 
act,  is  not  the  same  as  a  "fraudulent  trans- 
fer" of  a  bankrupt's  assets.    In  a  preferen- 
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tial  transfer,  the  fraud  is  technical  and  in- 
fringes the  rule  of  equal  distribution  among 
all  creditors  which  it  is  the  policy  of  the 
court  to  enforce  when  all  oannot  be  fully 
paid,  while  in  a  "fraudulent  transfer"  the 
fraud  is  actual  in  that  the  bankrupt  has  se- 
cured an  advantage  for  himself  out  of  what 
should  belong  to  his  creditora  Where  a 
bankrupt  with  knowledge  of  insolvency  as- 
signs certain  accounts  to  secure  advances 
from  a  banker  and  at  once  uses  the  money  so 
obtained  to  i)ay  favored  creditors,  the  trans- 
action while  constituting  a  "preference," 
shows  no  intent  to  defraud  except  inferen- 
tially  by  a  preferential  payment,  and  there- 
fore is  not  a  "fraudulent  transfer"  prohib- 
ited by  Bankr.  Act  July  1,  1898,  c.  541,  § 
67e,  30  Stat  564.  Van  Iderstine  v.  National 
Discount  Co.,  174  Fed.  518,  519,  521,  98  0.  C. 
A.  300  (4),  (5). 

In  a  "fraudulent  transfer"  of  a  bank- 
rupt's assets,  within  the  bankruptcy  act,  the 
fraud  is  actual,  in  that  the  bankrupt  has  se- 
cured an  advantage  for  himself  out  of  what 
in  law  should  belong  to  his  creditors,  while 
a  preferential  transfer  consists  in  the  infrac- 
tion of  the  rule  of  equal  distribution  among 
all  creditors.  Studebaker  Bros.  Mfg.  Co.  v. 
Elsey-Hemphill  Carriage  Co.,  133  S.  W.  412, 
415,  152  Mo.  App.  401. 

FRAUDTTIiENT  VBE  OF  THE  MAII<S 

The  fact  that  a  circular  sent  out  by  mail 
by  a  commission  merchant  to  advertise  his 
business  contained  some  ezagi^erations  as  to 
his  facilities  for  handling  property  consign- 
ed to  him,  or  that  he  failed  to  settle  with 
some  of  his  patrons,  is  not  sufficient  to  estab- 
lish a  scheme  or  artifice  to  defraud,  which 
will  support  an  indictment  under  Rev.  St.  § 
54^0,  as  amended  by  Act  March  2,  1889,  c. 
393,  §  1,  25  Stat  873,  for  "fraudulent  use  of 
the  mails."  Faulkner  v.  United  States,  157 
Fed.  840,  841,  85  C.  C.  A.  204. 

FBAUDUI.EKTI.Y 

See  Knowingly  and  Fraudulently. 

FREE 

% 

The  word  "free,"  in  a  contract  of  sale 
which  requires  the  buyer  to  pay  a  specified 
price  f.  o.  b.  cars  at  his  place  of  business  in 
this  country,  or  laid  down  at  his  place  of 
business,  or  "free"  at  his  place  of  business, 
duty  unpaid,  must  be  construed  according 
to  the  universal  understanding  of  merchants 
and  importers  throughout  the  United  States 
and  the  foreign  country,  and  the  universal 
understanding  is  that  the  buyers  should  pay 
import  duties;  and  the  buyer  must  pay  such 
duties  without  deduction  from  or  credit  on 
the  price.  Steidtmann  v.  Joseph  Lay  Co., 
84  N.  B.  640,  642,  234  lU.  84. 

Where  testator  declared  his  wife  to  be 
his  sole  heir  with  the  "free  disposal"  of  all 
his  property,  the  words  "free  disposal"  gave 


her  the  right  to  do  therewith  as  it  might 
please  her  and  were  not  qualified  by  a  subse- 
quent provision  that  she  should  leave  the 
same  to  the  children  "when  the  time  comes." 
Bollentin  v.  Bollentin,  109  N.  Y.  Supp.  212, 
213,  57  Misc.  Rep.  250. 

Under  BaL  Ann.  Codes  &  St  §  739,  grant- 
ing to  cities  the  power  to  control  the  use  of 
their  streets,  an  ordinance,  making  it  unlaw- 
ful to  drive  an  automobile  on  the  street  at 
a  greater  speed  than  six  miles  per  hour,  ifi 
valid,  notwithstanding  Sess.  Laws  1905,  p. 
293,  c.  154,  providing  that  no  driver  in  charge 
of  an  automobile  shall  permit  it  to  be  driven 
in  the  thickly  settled  portion  of  any  city  at 
a  greater  speed  than  one  mile  in  5  minutes, 
nor  over  any  crossing  faster  than  one  mile 
in  15  minutes,  and  also  providing  that  cities 
shall  have  no  power  to  pass  any  ordinance  re- 
quiring of  any  operator  of  an  automobile  any 
license  or  permit  to  use  their  streets  or  pro- 
hibiting any  automobile  the  "free  use"  of  such 
streets;  the  word  "free"  being  used  for  the 
purpose  of  prohibiting  a  city  from  collecting 
any  additional  license  or  fee  from  owners  of 
automobiles  kept  for  private  use,  or  making 
the  payment  of  the  same  a  condition  preced- 
ent to  the  use  of  its  streets.  City  of  Belling- 
ham  V.  Clssna,  87  Pac.  481,  482,  44  Wash.  397. 

Am  witlLout  oompemiatioii 

"Free  medical  treatment,"  guaranteed  by 
contract  to  members  of  the  relief  department 
of  a  railroad  company,  means  without  cost  to 
the  disabled  member ;  and  the  place  of  treat- 
ment, "one  of  the  hospitals  under  its  con- 
trol," as  between  the  member  and  the  com- 
pany, means  the  hospital  to  which  the  mem- 
ber is  taken  by  the  medical  examiner  of  the 
company.  Gainesville  &  Alachua  County 
Hospital  Ass'n  v.  Hobbs,  69  S.  E.  79,  81,  153 
N.  C.  188. 

A  trust  created  in  testator's  residuary  es- 
tate that  it  should  constitute  a  fund  the  in- 
come from  which  fund  when  it  should  amount 
to  $75,000  should  be  used  for  the  mainte- 
nance of  a  hospital  where  the  unfortunate 
might  receive  care  and  skillful  treatment,  and 
that,  if  the  hospital  should  not  have  been 
built,  when  the  fund  should  amount  to  the 
sum  named,  then  $25,000  of  the  principal 
might  be  used  for  building  a  hospital,  provid- 
ed a  suflldent  sum  was  guaranteed  for  its 
maintenance,  is  not  void  as  impossible  of  ful- 
fillment on  the  ground  that  testatoi^s  purpose 
was  to  establish  a  hospital  absolutely  free, 
not  a  hospital  some  branch  of  which  might 
be  free  or  which  might  provide  a  certain  num- 
ber of  free  beds  to  charity  patients,  and  that, 
if  $25,000  was  taken  to  build  such  a  free  hos- 
pital, the  income  of  the  remaining  $50,000 
would  be  entirely  inadequate  to  maintain  it, 
for  the  word  "free"  means  "thrown  open  or 
made  accessible  to  all,"  and  does  not  preclude 
receiving  a  compensation  from  those  able  to 
pay.  Webber  Hospital  Ass'n  v.  McKenzie,  71 
Atl.  1032,  1035,  lOi  Me.  320. 
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Am  naobstmoted 

In  a  deed  conveying  a  lot  of  land  and  ''a 
free  right  of  way  for  an  alleyway  12  feet 
wide,  extending  from  the  rear  end  of  said  lot 
across  another  lot  owned  by  said  K.  to  the 
alley  running  to  L.  street,"  the  word  "free" 
qualifies  and  relates  to  *'right  of  way"  and 
is  descriptive  of  the  right  of  way,  the  thing 
granted,  and  not  of  the  use  to  be  made  of  the 
right  of  way.  According  to  Webst  Diet,  the 
word  "free,"  when  used  in  relation  to  a  thing 
to  be  enjoyed  or  possessed,  means  "thrown 
open,  or  made  accessible  to  all ;  to  be  enjoyed 
without  limitations;  unrestricted;  not  ob- 
structed,  engrossed,  or  appropriated;  open." 
Applying  that  definitioo,  the  word  "free,"  as 
used  in  the  deed,  indicates  the  condition  and 
character  of  the  right  of  way,  which  is  the 
thing  granted,  and  the  thing  to  be  enjoyed 
and  possessed,  and,  as  thus  interpreted,  it 
means  an  unobstructed  right  of  way  as  far  as 
any  future  act  of  the  owner  of  the  servient 
lot  is  concerned.  Flaherty  v.  Fleming,  52  S. 
E.  857,  859,  58  W.  Va.  669,  3  L.  B.  A.  (N.  S.) 
461. 

FREE  EIiEOTIOK 

An  election  conducted  under  the  supervi- 
sion of  the  military  power  is  not  a  "free  and 
equal  election,"  within  the  meaning  and  spirit 
of  the  Constitution.  SchoU  v.  Bell,  102  S.  W. 
248,  259,  125  Ky.  750. 

The  election  Is  "free  and  equal"  where  all 
of  the  qualified  electors  of  the  precinct  are 
carefully  distinguished  from  the  unqualified, 
and  are  protected  in  the  right  to  deposit  their 
ballots  in  safety  and  unprejudiced  by  fraud. 
The  election  is  not  free  and  equal  where  the 
true  electors  are  not  separated  from  the  false, 
where  the  ballot  is  not  deposited  in  safety,  or 
where  it  is  supplanted  by  fraud.  A  voter  is 
•*free"  when  he  is  left  In  the  untrammeled 
exercise  of  his  right  or  privilege.  The  vote 
of  an  elector  Is  "equal"  when  it  is  counted  at 
the  same  value  as  the  vote  of  every  other 
qualified  elector  exercising  the  privilege. 
When  persons  not  legitimately  qualified  are 
permitted  to  vote,  the  legal  voter  is  thereby 
denied  his  adequate  proportionate  share  of 
influence  in  the  election.  The  election  as  to 
him  Is  unequal.  Rouse  v.  Thompson,  81  N. 
B.  1109,  1122,  1123,  228  111.  522. 

The  election  is  not  "free  and  equal" 
where  a  third  of  the  electors  are  prevented 
from  voting  because  of  an  insufllcient  supply 
of  ballots.  Hocker  v.  Pendleton,  39  S.  W. 
260,  100  Ky.  728. 

The  guaranty  of  a  "free  and  equal  elec- 
tion" signifies  that  elections  shall  not  only  be 
open  and  untrammeled  to  persons  endowed 
with  the  elective  franchise,  but  shall  be  closed 
to  all  not  enjoying  such  privilege  undei^  the 
Constitution.  Ex  parte  Wilson,  126  Pac.  739, 
740,  7  Okl.  Cr.  610. 
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FREE    FROM   ABTIFICIAIi    COLOBA^ 
TION 

Oleomargarine  made  to  look  like  butter 
of  a  shade  of  yellow  by  the  use  of  one-half  of 
1  per  cent  of  palm  oil,  a  vegetable  oil  rec- 
ognized as  a  possible  Ingredient  by  Act  Aug. 
2,  1886,  c  840,  §  2,  is  not  "free  from  artificial 
coloration"  within  the  meaning  of  the  proviso 
in  section  8  of  that  act,  as  amended  by  Act 
May  9,  1902,  c.  784,  §  3,  imposing  a  lesser  tax 
on  oleomargarine  when  free  from  artificial 
coloration  that  causes  it  to  look  like  butter  of 
any  shade  of  yellow,  although  the  addition  of 
such  palm  oil  may  give  the  product  a  slightly 
better  grain  of  texture,  and  a  slightly  better 
physiological  effect  upon  those  who  eat  it, 
where,  but  for  its  coloring  power,  it  probably 
would  not  have  been  used.  Wm.  J.  Moxley  v. 
Hertz,  30  Sup.  Ct  305,  216  U.  S.  344,  54  L. 
Bd.610. 

FREE  FROM  CONTRIBXTTORY  NEGLI- 
GENCE 

The  expression  "the  emi^oy^  injured  be- 
ing free  from  contributory  negligence"  is  the 
equivalent  of  the  provision  of  Burns'  Ann.  St 
1901,  §  7083,  requiring  an  allegaticHi  that  the 
employ 6  was  at  the  time  of  the  injury  com- 
plained of  in  the  exercise  of  due  care  and 
diligence.  Pittsburgh,  C,  C.  &  St.  L.  R.  Co. 
V.  OolUns,  71  N.  E.  661,  662,  163  Ind.  569  (cit- 
ing Indianapolis  Union  Ry.  Go.  v.  Houlihan, 
60  N.  E.  943,  157  Ind.  494,  498,  54  L.  R.  A. 
787;  Pittsburgh,  C,  C.  &  St  L.  Ry.  Co.  v. 
Ughthelser,  71  N.  E.  218,  163  Ind.  247). 

FREE  Z*ROM  FAUI.T 

Where  it  Is  said  that,  before  a  homicide 
can  be  treated  as  Justifiable,  It  must  appear 
that  the  slayer  was  "free  from  fault"  or  did 
not  provoke  the  difficulty,  It  Is  to  be  under- 
stood, not  that  he  must  not  have  done  any- 
thing which  might  In  the  ordinary  sense  of 
the  word  be  regarded  as  provocation,  but  that 
the  provocation  must  not  have  been  such  as 
would  in  law  be  sufficient  'to  Justify  the  at- 
tack against  which'  he  was  defending  himself 
when  the  homicide  was  committed.  Smarrs 
V.  State,  61  S.  E.  914,  917, 131  Ga.  21  (quoting 
Butter  V.  State,  19  S.  E.  51,  92  Ga.  601). 

FREE  FROM  IKCTJMBRAKCE 

An  agreement  to  convey  land  "free  from 
Incumbrances"  calls  for  a  marketable  titte. 
Van  Keuren  v.  Siedler,  66  Atl.  920.  921,  73 
N.  J.  Eq.  239. 

Where  a  vendor  engaged  to  convey  full 
fee-simple  title,  the  further  terms,  "free  and 
clear  from  any  taxes,  mortgages  or  other 
liens  of  any  character,"  did  not  by  enumera- 
tion of  incumbrances  of  a  particular  class  ex- 
clude the  Idea  that  the  title  was  to  be  free 
from  all  other  Incumbrances  such  as  an  ease- 
ment to  maintain  water  ditches  or  pipes 
thereon.  Wlngard  v.  Copeland,  116  Pac.  670, 
672,  64  Wash.  214, 
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Plaintiff,  who  was  interested  In  options 
on  mining  claims,  associated  H.  with  him, 
who  expended  considerable  money  in  develop- 
ing the  property.  A  corporation  was  formed 
of  which  plaintiff  was  elected  secretary  an^l 
H.  president.  Plaintiff  asserted  an  interest  in 
the  company  to  the  extent  of  100,000  shares 
of  the  capital  stock,  under  an  agreement  with 
H.  in  which  the  latter  agreed  to  "protect  all 
present  subscribers  to  the  extent  of  assessing 
750,000  shares  fully  15  cents  before  any  fur- 
ther assessments  shall  be  levied  against  those 
of  such  subscribers  who  shall  pay  their  full 
subscription  to  said  stock,  that  is,  15  cents 
per  share,  fully  guarahteelng  to  carry  free 
from  all  assessment  or  incumbrance  100,000 
shares  of  said  stock  of  (plaintiff),  who  shall 
not  be  assessed  for  said  100,000  shares  until 
all  the  aforesaid  750,000  shares  shall  have 
paid  into  the  treasury  fully  15  cents  per 
share.'*  Held,  that  the  words  "free  of  incum- 
brance" cannot  be  construed  as  meaning  free 
from  any  charge  or  payment ;  but  the  agree- 
ment would  be  construed  to  mean  that  plain- 
tiff would  not  be  called  upon  to  pay  any  as- 
sessment upon,  or  any  part  of  the  purchase 
price  of,  the  stock  until  H.  had  paid  in  full 
for  the  750,000  shares.  Cunningham  v.  Inde- 
pendence Consol.  Mining  Co.,  108  Pac.  956, 
959,  58  Wash.  371. 

FREE  FBOM  FABTI01TI.AB  AVERAGE 

See  Particular  Average. 

FREE  MARKET 

The  "right  to  a  free  market"  "is  the  right 
of  every  dealer,  in  the  full  enjoyment  of  his 
right  to  contract,  to  have  all  other  possible 
dealers  with  him  left  free  to  deal  or  not,  as 
they  may  voluntarily  elect  Thus  recogni- 
tion is  accorded  to  the  interest  that  one  man 
has  in  the  freedom  of  another.  The  tort  ex- 
hibited by  the  violation  to  free  market  con- 
sists in  coercing  the  market ;  i.  e.,  interfering 
with  the  right  of  a  particular  dealer  to  en- 
Joy  the  advantages  of  freedom  to  deal  with 
him  on  the  part  of  all  who  may  voluntarily 
desire  to  deal  with  him."  Alfred  W.  Booth 
&  Bros.  V.  Burgess,  65  Atl.  226,  229,  72  N. 
J.  Eq.  18L 

FREE  OF  AIX  CHARGES 

An  act  permitting  telegraph  companies 
to  construct,  operate,  and  maintain  their  lines 
in  tlie  istreets  in  cousideration  of  such  com- 
panies rendering  certain  services  for  the 
right  of  way  over  public  property  imposes  a 
charge  for  the  privilege,  so  that  a  further  pro- 
vision that  they  might  construct  their  lines 
"free  of  charge"  is  without  significance.  City 
of  Memphis  v.  Postal  Telegraph  Cable  Co., 
139  Fed.  707,  713. 

Anti-Free  Pass  Law  March  26,  1907,  {  1, 
provides  a  penalty  where  a  carrier,  etc., 
"shall"  knowingly  carry  persons  free  of 
charge,  or  give  free  passes,  franks,  substitutes 
for  use  instead  of  regular  fare  or  rate  for 


transportation,  or  sell  transportation  for  any- 
thing except  money,  etc.,  except  as  otherwise 
provided.  Section  3  imposes  penalties  upon 
those  who  ''shall"  use  or  attempt  to  use  free 
passes,  franks,  etc.  A  contract  made  between 
an  express  company  and  railway  companies 
before  the  passage  of  the  act  required  the 
railway  companies  to  furnish  cars  for  the 
transportation  of  express  matter,  to  carry, 
"free  of  charge,"  the  express  company's  mes- 
sengers, property,  etc.,  to  famish  passes  for 
the  free  transportation  of  the  express  com- 
pany's officers,  etc.,  when  traveling  on  busi- 
ness for  the  company,  and  to  transmit,  "free 
of  charge,"  business  messages,  etc.  The  ex- 
press company  Is  required  to  make  a  spedfled 
payment,  and  to  carry,  "free  of  charge,"  re- 
mittances, business  packages,  etc.  Held,  that 
the  contract  is  not  impaired  by  the  act ;  the 
act  being  prospective  in  its  operation,  the  mu- 
tual services  to  be  performed  by  the  contract- 
ing parties  being  valuable  considerations  for 
their  respective  obligations,  and  the  term 
"free  of  charge"  and  similar  expressions  used 
in  the  contract  meaning  that  no  specific  addi- 
tional charge  should  be  made  for  such  serv- 
ices. Texas  &  N.  O.  R.  Co.  v.  Wells-Fargo 
Express  Co.  (Tex.)  110  S.  W.  38;  Gulf,  C.  & 
S.  F.  R.  Co.  V.  Same  (Tex.)  110  S.  W.  41. 

An  allegation  that  certain  rents  and  prop- 
erty were  given  by  an  insolvent  to  his  chil- 
dren "free  of  charge  as  advancements"  suffi- 
ciently charges  that  the  gifts  were  voluntary ; 
the  phrase  "free  of  charge  as  advancements" 
meaning  that  there  was  no  charge  for  the 
gifts  and  no  valuable  consideration  other 
than  love  and  affection.  Patton  v.  Walker's 
Trustees  (Ky.)  118  S.  W.  312,  814. 

FREE  OK  BOABD 

See,  also,  F.  O.  B. 

The  letters  "f .  o.  b.,"  In  contracts  of  sale, 
mean  "free  on  board"  the  cars,  and  this 
means  free  of  expense  to  the  buyer.  A  seller 
contracting  to  deliver  goods  free  on  board  cars 
impliedly  agrees  to  supply  the  cars  necessary. 
Elliott  V.  Howison,  40  South.  1018,  1026,  146 
Ala.  568. 

The  abbreviation  "f.  o.  b."  for  "free  on 
board,"  used  in  the  sale  of  goods,  denotes  the 
duty  of  the  seller  to  deliver  them  free  from 
all  charges  on  board  the  vehicle  or  vessel  of 
the  carrier.  Harman  v.  Washington  B\iel 
Co.,  81  N.  E.  1017,  1019,  228  111,  298. 

The  abbreviation  "f.  o.  b."  has  a  well- 
defined  business  meaning,  and,  as  applied  to 
the  sale  of  merchandise  destined  for  ship- 
ment, means  that  it  will  be  placed  on  a  car 
or  vessel  free  of  expense  to  the  buyer.  Man- 
ganese Steel  Safe  Co.  v.  First  State  Bank  of 
Leola,  125  N.  W.  572,  573,  25  S.  D.  119. 

In  a  contract  of  sale,  the  phrase  "these 
prices  are  f.  o.  b.  California"  means  that 
the  purchaser  is  to  pay  the  freight  from 
California  to  the  place  of  destination.    Pho&- 
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nix  Packing  Co.  ▼.  Humphrey-Ball  Co^  108 
Pac  952,  954,  58  Wash.  396.  • 

The  expression  **t  o.  b.  at  R."  is  equiva- 
lent to  the  expression  "laid  down  at  R.*' 
Steldtmann  v.  Joseph  Lay  Ck>.,  84  N.  B.  640, 
642,  234  111.  84. 

An  agreement  to  sell  property  at  a  cer- 
tain time  for  a  stated  price  "f.  o.  b."  at  a 
distant  place  implies  that  the  seller  will 
ship  and  place  the  property  on  the  cars  at 
the  designated  point  free  of  any  expense  to 
the  buyer.  Hunter  Bros.  Milling  Go.  ▼.  Kra- 
mer Bros.,  80  Pae.  963,  965,  71  Kan.  468. 

The  expression  "1  o.  b.  cars,"  used  on 
a  sale  of  goods  means  a  delivery  without 
charge  for  drayage  or  other  expenses  pre- 
vious to  loading,  and  has  nothing  to  do  with 
fixing  the  time  or  place  of  payment  of  the 
agreed  purchase  price,  and  does  not  bind 
the  purchaser  to  pay  at  the  place  of  ship- 
ment, but  merely  binds  him  to  accept  the 
property  delivered  on  board  the  cars  at  that 
point.  Russell  ft  Co.  v.  F.  W.  Heitmann  & 
Ck).  (Tex.)  86  S.  W.  75,  76. 

A  parol  sale  at  a  specified  price  of  cer- 
tain wheat  then  in  a  storehouse,  delivered 
**f.  o.  b.  cars"  at  a  named  point  under  a 
custom  that  the  words  "delivered  f.  o.  b. 
cars"  meant  that  the  grain  was  to  be  deliv- 
ered by  the  seller  on  board  the  cars  before 
title  passed,  without  any  payment  made  on 
the  price,  was  within  the  statute  of  frauds. 
Peacock  Mill  Co.  v.  Honeycutt,  103  Pac.  1112, 
1113,  55  Wash.  18. 

The  phrase  "f.  o.  b.  cars,"  when  used  in 
a  contract  between  a  buyer  and  a  seller  of 
commercial  commodities,  where  the  use  of  a 
common  carrier  is  necessary,  means  that  the 
seller  will  secure  the  cars,  load  them,  and 
do  whatever  may  be  required  to  accomplish 
the  shipment  and  consignment  to  the  buyer, 
free  of  expense.  Hurst  v.  Altamont  Mfg.  Ca, 
85  Pac.  551,  553,  73  Kan.  422,  6  L.  R.  A.  (N. 
S.)  928,  117  Am.  St  Rep.  525,  9  Ann.  Cas.  549 
(citing  the  definitions  in  John  O'Brien  Lum- 
ber Co.  V.  Wilkinson,  94  N.  W.  337;  117  Wis. 
468). 

**F.  o.  b."  denotes  that  the  seller  has 
agreed  to  deliver  on  cars  or  vessels  "without 
costs  to  the  buyer  for  packing,  portage,  cart- 
age, and  the  like,"  and  "in  such  a  contract 
the  seller  is  under  no  obligation  to  act  until 
the  buyer  names  the  ship  to  which  the  de- 
livery is  to  be  made."  A  contract  by  which 
a  coal  company  sold  a  quantity  of  coal,  to 
be  delivered  during  a  series  of  months  "f. 
0.  b.  cars  at  the  mines,"  did  not  cast  upon 
it  an  obligation  to  provide  cars,  but  only  to 
be  ready  to  load  the  same  when  supplied. 
Evanston  Elevator  &  Coal  Co.  v.  Castner, 
133  Fed.  409,  410  (quoting  and  adopting  the 
definition  in  Bouv.  Diet). 

Acceptance  of  an  order  for  shipment 
"t  a  b.  cars"  means  that  the  goods  ^all  be 


delivered  free  on  board  of  cars  and  loaded 
without  expense  to  the  purchaser,  and  im- 
plies that  the  seller  shall  procure  the  care 
for  loading.  Statements  in  the  seller's  ac- 
ceptance of  an  order  that  they  "accept  and 
enter  the  same  for  shipment,"  and  "antici- 
pate maldng  shipment,"  implied  that  the 
seller  was  to  furnish  the  cars  for  loading. 
R.  J.  Menz  Lumber  Co.  v.  B.  J.  McNeeley  & 
Co.,  108  Pac.  621,  623,  58  Wash.  223,  28  L. 
R.  A.  (N.  S.)  1007.      ' 

The  term  "f.  o.  b."  cars,  in  mercantile 
contracts,  means  "free  on  board"  cars  at 
the  place  of  shipment  Such  term  means 
that  the  seller  will,  without  expense  or  act 
of  the  buyer,  deliver  to  the  latter  the  sub- 
ject of  the  sale  on  cars  at  such  place.  All 
the  authorities  declare  that  a  sale  f.  o.  b. 
cars  so  plainly  indicates  that  the  seller,  with- 
out expense  to  the  buyer,  is  to  deliver  the 
subject  of  the  sale  on  cars,  ready  to  be  taken 
out  by  the  carrier,  that  the  term  Is  not  open 
to  construction.  Vogt  v.  Shienebeck,  100  N. 
W.  820,  822,  122  Wis.  491,  67  L.  R.  A.  756, 
106  Am.  St  Rep.  9S9,  2  Ann.  Cas.  814. 

The  ordinary  effect  of  a  purchase  of 
coal  at  a  specified  price  "f.  o.  b.  mines"  is 
that  title  shall  pass  on  delivery  of  the  coal 
to  the  carrier.  Where  defendant  requested 
plaintiffs  to  ship  to  defendant,  at  a  specified 
place,  50  cars  of  coal  of  a  specified  kind  at 
$2.25  f.  0.  b.  mines  during  the  first  week 
in  April,  1906,  shipping  date  guaranteed  and 
defendant  accepted  regardless  of  conditions, 
weighing  the  coal  was  not  a  condition  prei- 
cedent  to  the  passing  of  title.  Hoffman  v. 
Gosline,  172  Fed.  113,  117,  96  C.  C.  A.  318. 

A  contract  required  plaintiff  to  furnish 
defendant  with  its  entire  consumption  of 
coal  between  specified  dates  at  $2.40  per  long 
ton  f.  o.  b.  Philadelphia;  the  Eastern  Coal 
Company,  or  any  other  mutually  satisfactory 
concern,  to  freight,  insure,  unload,  and  haul 
to  defendant's  works  for  $1.35  per  long  ton, 
defendant's  total  payment  to  both  parties 
being  $3.75  per  long  ton  delivered  in  de- 
fendant's yard  at  such  times  and  in  such 
quantities  as  defendant  might  direct,  and 
plaintiff  to  have  at  least  1,000  tons  constant- 
ly in  defendant's  yard  and  3,(X)0  tons  on 
dock  at  Providence  and  in  transit  Held, 
that  the  contract  required  delivery  of  the 
coal  at  defendant's  yard ;  the  words  '*f .  o.  b. 
Philadelphia"  being  used  merely  to  fix  the 
price  up  to  that  point  Sterling  Coal  Ck).  v. 
Silver  Spring  Bleaching  &  Dyeing  Co.,  162 
Fed.  848,  851,  89  C.  C.  A.  520. 

Where  a  coal  company  contracted  to 
sell  the  output  of  its  mine,  and  the  buycn* 
agreed  to  accept,  receive,  and  pay  at  a  speci- 
fied rate  "f.  o.  b."  at  the  place,  where  the 
mine  was  situated,  that  place,  and  not  the 
buyer's  place  of  business,  or  other  place  to 
which  the  coal  was  to  be  shipped,  was  the 
place  of  delivery.    Tuttle-Chapman  Coal  Co. 
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▼.  Coaldale  Furt  Co.,  113  N.  W.  827,  829,  136 
Iowa,  382. 

A  contract  to  deHver  hay  on  the  track 
at  a  certain  town  should  be  considered  the 
same  as  a  contract  to  deliver  It  f.  o.  b.  there, 
so  that  the  place  of  shipment  was  the  place 
of  delivery.  National  Warehouse  ft  Storage 
Go.  V.  Toomey,  129  8.  W.  423,  425,  144  Mo. 
App.  516. 

A  contract  to  deliver  lumber  "free  on 
board  cars"  at  the  destination  is  unambigu- 
ous, and  not  open  to  construction  by  proof 
of  custom  or  otherwise;  the  provision  re- 
quiring the  seller  to  deliver  on  board  cars  at 
the  destination  free  to  be  taken  by  the  buyer 
without  impediment,  and  there  was  no  such 
delivery  when  to  take  possession  the  buyer 
was  bound  to  pay  the  freight  Chandler 
Lumber  Co.  v.  Badke,  118  N.  W.  185,  186, 
136  Wis.  495. 

Under  Civ.  Code,  |  1245,  requiring  a 
contract  to  be  interpreted  to  give  effect  to 
the  mutual  Intent,  an  agreement  to  accept  a 
secondhand  safe  and  time  lock,  f.  o.  b.  Leo- 
la,  In  part  payment  for  a  new  safe,  meant 
that  the  secondhand  safe  and  time  lock 
were  to  be  delivered  to  the  manufacturer  of 
the  new  safe  free  on  board  the  cars,  not- 
withstanding the  omission  of  the  word 
"cars.^'  Manganese  Steel  Safe  Co.  ▼.  First 
State  Bank  of  Leola,  125  N.  W.  572,  573,  25 
S.  D.  119. 

Where  a  writing  evidencing  a  contract 
for  sale  of  hay  stated,  "sold  my  hay  to  A. 
for  $10.50  per  ton,  f.  o.  b.,"  the  letters  "f. 
o.  b.,"  without  designation  of  place,  meant 
delivery  on  board  at  the  usual  place  of  ship- 
ping such  freight  from  that  locality.  Adams 
V.  Janes,  75  AU.  799,  800,  83  VL  334, 

The  natural  meaning  of  the  words  "free 
on  board"  Is  that  the  goods  are  to  be  fur- 
nished by  the  seller  on  board  free  of  all 
charges  and  expenses  up  to  and  Including 
the  loading.  Some  courts  have  followed  the 
rule  applicable  in  other  cases  that,  where 
one  makes  an  agreement  to  perform  an  act, 
whatever  Is  necessary  to  the  performance  of 
the  act  is  a  part  of  his  agreement,  and  It 
Is  Implied  that  he  will  secure  the  means  nec- 
essary to  the  accomplishment  of  the  act 
Courts  adopting  that  rule  hold  that  the  sell- 
er mu9t  furnish  cars.  Other  courts  have 
held  that  the  duty  to  furnish  cars  rests  up- 
on the  purchaser.  The  term  In  question 
was  frequently  Inserted  in  contracts  for  sale 
and  delivery  of  goods  free  on  board  a  vessel, 
and  it  was  held  that  the  seller  was  under  no 
obligation  to  act  until  the  purchaser  should 
name  the  ship  on  which  delivery  was  to  be 
made,  for  the  reason  that,  until  the  seller 
knew  the  ship,  he  could  not  put  the  goods 
on  board.  It  was  held  that  the  seller  was 
entitled  to  know  on  what  ship  and  where 
he  was  required  to  deliver  the  goods,  but 
that  rule  ia  manifestly  unsulted  to  shipments 


by  rail  under  present  conditions,  at  least 
unless  the  sale  Is  made  to  a  railroad  com- 
pany, or  the  means  of  transportation  con- 
templated is  under  the  control  of  the  pur- 
chaser. A  contract  for  the  sale  of  coal  re- 
quired the  seller  to  furnish  a  specified  num- 
ber of  tons  from  the  date  of  contract,  June 
Ist  to  April  1st,  at  a  specified  price  per  ton, 
"free  on  board"  cars  at  mine;  shipments  to 
.be  made  at  the  rate  of  one  to  two  cars  per 
day,  subject  to  car  supply,  etc  The  seller 
furnished  a  part  of  the  coal  and  the  cars 
for  the  shipment  thereof  without  asking  the 
buyer  to  furnish  cara.  In  view  of  this  con- 
struction placed  on  the  contract  by  the  par- 
ties, together  with  the  stipulation  regarding 
car  supply,  the  buyer  was  not  required  to 
furnish  cars,  notwithstanding  the  phrase 
"free  on  board  cars  at  mine."  Harman  v. 
Washington  Fuel  Co.,  81  N.  K  1017,  1019,  228 
IlL  298. 

Though  an  agreement  to  sell  goods  f.  o. 
b.  cars  at  a  designated  place  will  ordinarily 
be  regarded  as  an  agreement  to  deliver  the 
goods  at  that  place,  the  meaning  of  the  term 
depends  on  the  connection  in  which  it  is 
used,  and,  If  the  meaning  is  doubtful,  the 
construction  placed  on  the  contract  by  the 
parties  will  be  adopted,  and,  where  a  con- 
tract of  sale  of  piling  "f.  o.  b."  cars  at  the 
final  destination  provided  for  the  stopping 
of  the  shipment  at  an  intermediate  point 
for  the  piles  to  be  treated  by  a  creosoting 
company  at  the  expense  of  the  buyer,  the 
term  "f.  o.  b."  should  be  construed  to  mean 
nothing  more  than  that  the  price  of  the  pil- 
ing should  include  the  freight  charges  to  the 
destination.  Barnett  &  Record  Co.  r.  Fall 
(Tex.)  131  S.  W.  644,  649. 

The  phrase  "f.  o.  b.,"  in  a  contract  of 
sale,  prima  fade  Imposes  on  the  purchasei: 
the  duty  of  furnishing  the  cars  or  vessel 
upon  which  the  goods  are  to  be  transported 
from  the  place  of  delivery;  yet  the  whole 
agreement,  when  taken  with  its  attending 
circumstances,  or  the  construction  of  the  con- 
tract by  the  parties,  may  shift  the  obligation 
of  furnishing  the  cars  or  vessel  upon  the 
seller.  A  contract  of  sale,  providing  for  a 
number  of  sacoesslve  deliveries,  called  for 
cement  "1  o.  b."  at  a  certain  point  The 
seller,  in  acting  under  this  contract,  always 
obtained  the  cars  itself,  and,  in  correspond- 
ence with  the  buyers  concerning  its  failure 
to  ship  promptly,  never  alluded  to  the  duty 
of  furnishing  the  cars  as  resting  upon  the 
buyers.  The  buyers  never  obtained  the  cars, 
and  both  parties  evidently  regarded  the  duty 
of  obtaining  them  as  resting  on  the  seller. 
Held  that,  in  view  of  the  construction  placed 
upon  the  contract  by  the  parties,  it  was  the 
seller's  duty  to  furnish  cars  for  the  ship- 
ment of  the  cement  Davis  v.  Alpha  Port- 
land Cement  Co.,  134  Fed.  274,  277. 

Vnder  a  contract  of  sale  of  fruit  re- 
quiring delivery  "f.  o.  b.,"  such  delivery  was 
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a  condition  precedent  to  the  sellers'  right  to 
demand  payment  of  a  draft  with  bill  of  lad- 
ing attached;  and  hence  the  sellers  are  not 
entitled  to  recover  the  difference  between 
the  contract  price  and  a  lower  price  at  which 
the  fruit  Is  resold,  on  the  buyer's  failure  to 
pay  the  draft  at  sight,  where  the  fruit  was 
not  actually  shipped,  but  was  placed  with 
the  carrier,  with  private  instructions  to  hold 
until  the  seller  heard  from  the  draft  Aspe- 
gren  &  Co.  v.  Wallerstein  Produce  Co.,  CO  S. 
E.  957,  958,  111  Va.  570. 

A  contract  of  sale  of  a  machine  which 
stipulates  for  its  shipment  f.  o.  b.,  and  for 
the  payment  by  the  buyer  of  expenses  of 
unloading,  installing  and  operating  the  ma- 
chine for  demonstration  to  determine  com- 
pliance with  the  seller's  guaranty,  and  which 
provides  that,  on  the  failure  of  the  seller  to 
demonstrate  fitness,  it  will  remove  the  ma- 
chine at  its  own  expense,  and  refund  any 
portion  of  payment  received  thereunder,  and 
that  the  buyer  waives  any  right  for  possi- 
ble damages  or  expenses,  is  ambiguous  on 
the  question  of  liability*  for  freight  charges 
in  case  the  sale  fails  because  the  machine 
does  not  comply  with  the  guaranty,  and  pa- 
rol evidence  ^as  proper  that  the  seller  agreed 
in  that  event  to  refund  the  freight  paid  by 
the  buyer;  the  word  "expense"  waived  by 
the  buyer  referring  only  to  the  expense  of 
unloading,  installing,  and  operating,  and  the 
words  "f.  o.  b."  contemplating  payment  of 
freight  by  the  buyer  in  case  of  consumma- 
tion of  the  sale.  Steenstrup  v.  Toledo  Foun- 
dry &  Machhie  Co.,  119  Pac.  16, 18,  66  Wash. 
101,  Ann.  Cas.  1913C.  427;  Elliott  v.  Same, 
119  Pac.  19,  66  Wash.  701. 


The  definition  of  "free  pass"  in  Acts  82d 
Uen.  Assem.  c.  112,  f  1,  prohibiting  common 
carriers  from  giving  free  passes,  and  defin- 
ing such  to  be  any  transportation  for  any 
other  consideration  than  money*  at  the  rate 
open  to  all,  is  not  ineffective  as  being  mere 
"expository  legislation,"  which  has  reference 
to  those  acts  that  purport  to  put  a  construc- 
tion upon  past  enactments  without  making 
any  amendments  thereto.  Schulz  v.  Parker 
(Iowa)  139  N.  W.  173,  176. 

A  'free  pass,"  within  Const.  1902,  §  161 
prohibiting  any  state,  county,  district,  or 
municipal  officer  from  accepting  a  free  pass, 
under  penalty  of  forfeiture  oi  his  office,  is 
"one  which  is  not  gained  by  importunity  or 
purchase;  gratuitous."  Commonwealth  v. 
Gleason,  69  S.  E.  448,  449,  111  Va.  383. 

Annual  passes,  issued  pursuant  to  a  con- 
tract by  which  a  carrier  agreed  to  issue  an 
annual  pass  for  life  to  one  Injured  by  it  In 
settlement  of  his  claim  for  damages,  are  not 
"free  passes"  within  Act  Cong.  June  29,  1906, 
c.  3591,  §  1,  34  Stat.  584,  prohibiting  any  com- 
mon carrier  from  directly  or  Indirectly  giv- 
ing any  interstate  free  pass  or  ticket  for  pas- 


sengers except  to  employ^,  nor  did  the  con- 
tract violate  section  2,  prohibiting  carriers 
from  charging  any  different  compensation  be- 
tween points  named  in  its  tariff  than  the 
fare  specified  therein,  or  from  extending 
to  any  person  any  privileges  except  as  speci- 
fied in  its  .tariff;  it  not  appearing  that  the 
contract  discriminated  in  favor  of  the  person 
injured.  Louisville  &  N.  R.  Co.  v.  Mottley, 
118  S.  W.  982,  984,  133  Ky.  652 ;  Mottley  v. 
Louisville  &  N.  R.  Co.,  150  Fed.  406,  409. 

FBEE  F1TBIJ;C  8CHOOI. 

"Free  Public  Schools"  exempted  from 
taxation  by  Pub.  Laws,  c.  533,  April  14, 1876, 
are  only  schools  which  are  established,  main- 
tained, and  regulated  under  the  statutory 
laws  of  the  state,  and  hence  real  estate  held 
by  reUglous  corporations  and  used  by  ecclesi- 
astical officers  to  furnish  gratuitous  instruc- 
tion in  parochial  schools  is  not  relieved 
from  taxation.  St.  Joseph's  Church  v.  As- 
sessors of  Taxes  of  Providence,  12  R.  L  19, 
20,  84  Am.  Rep.  597. 

FBEB  USE  AND  EKJOYMEKT 

See  Full  and  Free  Use  and  Enjoyment 

FREE  WHITE  FEBSOK 

See  White  Person. 

FREEDOM  OF  SPEECH 

See  Liberty  of  Speech  and  the  Press. 

FREEDOM  OF  THE  PRESS 

See  Liberty  of  Speech  and  the  Press. 

FREEDOM  TO  CONTRACT 

Interference  with,  see  Interference  wltli 
Freedom  to  Contract 

FREEHOLD 

See  Malicious  Severance  from  Freehold. 
Involving  a  freehold,  see  Involve. 
Seisin  importing,  see  Seisin. 
Standing  timber  as  part  ot  see  Stand- 
ing Timber. 

A  "freehold*'  is  an  estate  for  life  or  in 
fee  simple.  Bourn  v.  Robinson,  107  S.  W. 
873,  876,  49  Tex.  Civ.  App.  157  (citing  1 
Washb.  Real  Prop.  41,  42);  Harvey  Coal  ft 
Colte  Co.  V.  Dillon,  53  S.  B.  928,  930,  59  W. 
Va.  605,  6  L.  R.  A.  (N.  S.)  628. 

A  "freehold"  is  realty.  Orchard  v. 
Wrlght-Dalton-Bell-Anchor  Store  Co.,  125  S. 
W.  486,  492,  225  Mo.  414,  20  Ann.  Cas.  1072. 

"At  common  law  the  'freehold*  could  not 
be  in  abeyance.  The  doctrine  was  the  neces- 
sary sequence  of  feudal  tenures,  but  our 
statute  has  provided  for  freehold  estates 
commencing  in  the  future."  Beatson  v. 
Bowers,  91  N.  E.  922,  924,  174  Ind.  601. 

By  Rev.  St.  1809,  |  4596,  an  estate  of 
'freehold'*  or  inheritance  may  be  made  to 
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commence  in  future  by  deed  in  like  manner 
as  by  will.  At  common  law,  a  freehold  es- 
tate in  lands  to  commence  in  futuro  could 
not  be  created  because  it  could  not  arise 
without  livery  of  seisin,  which  must,  in  its 
nature,  take  effect  immediately  or  not  at 
all,  and,  if  it  should  take  effect  s6  far  as  to 
pass  the  freehold  out  of  the  grantor,  the  same 
would  not  be  vested  in  anybody  but  would 
be  in  abeyance,  contrary  to  the  established 
policy  of  the  law.  O'Day  v.  Meadows,  92  S. 
W.  637,  646,  194  Mo.  588,  112  Am.  St.  Rep. 
542  (quoting  and  adopting  2  Minorca  Insti- 
tutes, p.  270). 

A  "freehold,**  within  the  statute  au- 
thorizing a  direct  appeal  to  the  Supreme 
Court,  is  not  involved  in  a  suit  to  foreclose 
a  deed  of  trust  brought  against  party  de- 
fendant who  files  a  cross-bill  praying  for  a 
decree  compelling  complainant  to  convey  the 
premises  to  him,  and  an  appeal  from  a  de- 
cree dismissing  the  crossbill  and  foreclosing 
the  deed  must  be  taken  to  the  Appellate 
Court;  a  "freehold"  not  including  a  mere 
right  to  do  that  which  in  equity  will  entitle 
a  party  to  a  freehold.  Holinger  v.  Dickin- 
son, 96  N.  E.  896,  252  111.  123. 

The  determination  of  the  rights  accru- 
ing under  an  ordinance  authorizing  a  prop- 
erty owner  to  construct  a  platform  on  a  side- 
walk, the  permission  to  cease  at  the  end  of 
10  years,  does  not  involve  a  "freehold"  so 
as  to  give  the  Supreme  Court  jurisdiction  of 
the  appeal.  Chicago  Cold  Storage  Ware- 
house Co.  V.  People  ex  rel.  Stirling,  74  N. 
E.  133,  134,  215  111.  225. 

Where  a  city  ordinance  granted  the 
right  to  maintain  an  elevated  passageway 
connecting  a  store  building  with  an  elevated 
railroad,  and  limited  the  right  to  maintain 
such  elevated  road  to  a  term  of  50  years, 
such  right  was  not  a  "freehold  Interest"; 
and  hence  a  writ  of  error,  in  a  suit  to  re- 
strain the  dty  from  interfering  with  the  con- 
struction of  the  passageway,  was  not  issua- 
ble direct  from  the  Supreme  Court  In  the 
first  instance.  City  of  Chicago  v.  Rothschild 
&  Co.,  72  N.  E.  698,  699,  212  111.  590. 

The  right  to  go  upon  land  and  occupy  it 
for  the  purpose  of  prospecting,  if  of  unlimit- 
ed duration,  Is  a  "freehold  Interest."  but 
such  Interest,  being  vested  for  a  specific  pur- 
pose, becomes  extinct  when  the  purpose  is 
accomplished,  or  the  work  is  abandoned. 
Watford  Oil  &  Gas  Co.  v.  Shlpman,  84  N. 
E.  53,  54,  233  111.  9,  122  Am.  St.  Rep.  144. 

A  purchaser  at  an  execution  sale  of  the 
title  of  the  debtor  in  real  estate,  held  by  him 
and  his  wife  as  tenants  by  the  entirety  un- 
der a  conveyance  executed  after  the  passage 
of  the  married  woman's  act,  acquires  a 
"freehold,"  and  the  sheriff's  deed  gives  him 
the  same  title  which  a  deed  executed  by  the 
debtor  would  have  given.  Bilder  v.  Robin- 
son, 67  Atl.  828,  829,  73  N.  J.  Eq.  169  (citing 
Washburn  v.  Burns,  34  N.  J.  Law,  18 ;  Den 


ex  dem.  Wyckoff  v.  Gardner,  20  N.  J.  Law, 
556,  558,  45  Am.  Dec.  388). 


A  perpetual  easement  in  land  is  a  free- 
hold interest  Funston  v.  Hoffman,  83  N.  E. 
917,  918,  232  111.  360. 

A  "perpetual  easement"  involves  a  free- 
hold, authorizing  an  appeal  direct  to  the 
Illinois  Supreme  Court  Bspenscheid  v.  Bau- 
er, 85  N.  E.  280-232,  235  111.  172. 

Ground  rent 

A  ground  rent,  being  an  estate  of  in- 
heritance in  the  rent  of  lands,  is  a  "freehold 
estate."  McCammon  v.  Cooper,  69  N.  E.  658, 
659,  69  Ohio  St.  366. 

Hon&estead  ris^t 

A  homestead  estate  is  a  "freehold."  Gil- 
lespie T.  Fulton  Oil  &  Gas  Co.,  Q6  N.  E.  210. 
225,  236  lU.  18a 

I<ease1iold  interest  ^ 

An  action  to  compel  the  assignment  of 
the  legal  title  to  a  leasehold  interest  In  min- 
ing claims  under  a  five-year  lease  does  not 
relate  to  or  involve  a  freehold  so  as  to  au- 
thorize an  appeal  under  Mills*  Ann.  Code,  S 
388,  since  a  lease  of  real  estate  for  a  term 
of  years  is  not  a  freehold  estate.  EJquitable 
Mines  Co.  v.  Maxwell,  127  Pac.  243,  244.  23 
Colo.  App.  55. 

Water  riglLt 

See  Water  Right 


See   Bona   Fide  Freeholder;  Reputable 
Freeholders;  Resident  Fre^older. 

A  "freeholder"  is  one  who  holds  land  in 
fee  or  for  life  or  for  some  indeterminate 
period.  Campbell  y.  Moran,  99  N.  W.  498, 
499,  71  Neb.  615;  Maitten  v.  Barley,  92  N. 
B.  738,  174  Ind.  620 ;  Porter  v.  Purdy,  29  N. 
Y.  106,  110,  86  Am.  Dec.  283.  It  is  also 
defined  as  *"an  estate  of  inheritance  or 
for  life  in  real  property."  In  order  to  be 
a  freeholder,  a  person  must  have  a  prop- 
erty right  in  and  title  to  real  estate,  amount- 
ing to  an  estate  of  Inheritance,  or  for  life, 
or  for  an  indeterminate  period.  Thus  a 
wife  living  with  her  husband  on  land,  the  ti- 
tle to  which  is  in  the  latter,  and  which  is 
occupied  by  them  Jointly  as  a  family  home- 
stead, is  not  by  reason  thereof  a  "freehold- 
er," within  the  meaning  of  Cobbey's  Ann.  St. 
§  7175,  providing  that  village  authorities 
may  grant  license  to  sell  intoxicating  liquors 
on  petition  signed  by  a  designated  number  of 
resident  'freeholders;  and  the  same  is  true 
as  to  a  husand  living  with  his  wife  on  land 
occupied  by  them  jointly  as  a  homestead,  the 
legal  title  to  which  Is  in  her.  Campbell  t. 
Moran,  99  N.  W.  498, 499, 71  Neb.  615  (quoting 
Wlnfield's  Adjudged  Words  and  Phrases). 

The  same  technical  strictness  does  not 
attach  to  the  term  "freeholder"  when  used  in 
a  statute  authorizing  road  improvement  pro- 
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ceedings,  as  in  deeds  and  other  instruments  I 
affecting  title.    Thus  a  tenant  by  the  entirety  | 
Is   a    "freeholder"   within   Bums'    Ann.    St 
1908,  §§  7711-7734,  authorizing  road  improve- 
ment proceedings  on  petition  by  freeholders. 
Maltten  v.  Barley,  92  N.  B.  738,  174  Ind.  620. 

A  petition  for  a  liquor  license  must  be 
signed  by  bona  fide  fi^eholders.  In  re  Cohn, 
121  N.  W.  107,  108,  84  Neb.  230 ;  Colglazier 
V.  McClary  &  Martin,  08  N.  W.  670,  671,  5 
Xeb.  (Unof.)  332. 

A  resident  of  a  Tillage  in  which  an  appli- 
cation for  a  saloon  license  is  made,  who  pur- 
chased and  paid  for  property  in  the  village, 
which  he  had  occupied  for  three  years  prior 
to  the  application  as  a  home,  was  a  free- 
holder, though  he  received  no  deed  until 
shortly  before  he  signed  the  petition.  In  re 
Shank,  134  N.  W.   269,  90  Neb.  732. 

A  husband,  whose  wife  is  seised  in  fee 
of  real  estate  and  Is  the  mother  of  children 
by  him,  is  a  "freeholder"  and  eligible  as  a 
Juror,  notwithstanding  Const  art.  10, 1 6,  pro- 
viding that  the  property  of  any. female  ac- 
quired before  or  after  marriage  shall  remain 
her  separate  estate,  and  may  be  devised,  and 
with  the  written  assent  of  her  husband  con- 
veyed by  her  as  if  she  were  unmarried. 
Hodgin  V.  Southern  Ry.  Co.,  55  S.  E.  413,  414, 
143  N.  C.  93, 10  Ann.  Cas.  417  (citing  Thomp- 
son ▼.  Wiggins,  14  S.  B.  301,  109  N.  C.  510). 

A  person  who  owns  a  vested  remainder 
in  real  estate  located  within  the  limits  of  a 
proposed  borough,  subject  to  a  life  estate, 
owned  and  enjoyed  by  some  other  person,  is 
not  a  freeholder  within  tbe  meaning  of  Act 
April  1,  1834,  §  2  (P.  L.  163),  relating  to  the 
incorporation  of  boroughs  and  receiving  the 
signatures  of  a  majority  of  the  resident  free- 
liolders.  In  re  Borough  of  Mountville,  31 
Pa.  Super.  Ct.  18,  21. 

A  resident  of  the  borough  and  county  in 
which  goods  are  distrained,  who  owns  real  es- 
tate in  fee  in  an  adjoining  county  of  a  neigh- 
boring state,  is*a  freeholder,  not  only  at  com- 
mon law,  but  also  within  tlie  meaning  of  Act 
March  21,  1772  (P.  L.  370)  §  1,  providing  that 
appraisers  in  distress  proceedings  for  rent 
shall  be  "reputable  freeholders."  Singer 
Sewing  Mach.  Co.  v.  FoUett,  39  Pa.  Super. 
Ct.  429,  430. 

Since  at  common  law  and  by  Comp. 
Laws,  §  8787,  estates  of  inheritance  are  free- 
hold estates,  and  the  estate  of  a  vendee  in 
possession  under  a  land  contract  is  an  estate 
of  inheritance,  such  a  vendee  in  possession 
Is  a  "freeholder,"  within  Comp.  Laws  §  4319, 
requiring  a  petition  for  a  drain  to  be  signed 
by  a  certain  number  of  freeholders.  Stark- 
weather V.  Chatfleld,  112  N.  W.  1071,  149 
51ich.  443.  Every  tenant  by  entireties  is 
also  a  "freeholder,"  within  the  statute. 
Ilinkley  v.  Bishopp,  114  N.  W.  676,  677,  678, 
152  Mich.  256.    And  so  is  a  lessee  for  life. 


Bakker  ▼.  Fellows,  117  N.  W.  52,  53,  153 
Mich.  428. 

Sess.  Laws  1903,  c.  166,  {  1,  provides  for 
the  submission  of  the  question  of  granting 
permits  to  sell  intoxicating  liquors  at  retail 
upon  a  petition  signed  by  twenty-five  legal 
"freeholders,  voters  of  such  township,"  etc. 
Civ.  Code,  §  245,  provides  that  estates  of  in- 
heritance and  for  Ufe  are  called  estates  of 
freehold.  Civ.  Code,  §  2444,  provides  that, 
whenever  the  meaning  of  a  word  or  phrase  is 
defined  in  any  statute,  such  definition  is  ap- 
plicable to  the  same  word  or  phrase  wherev- 
er it  occurs,  except  where  a  contrary  inten- 
tion plainly  appears.  Held,  that  tbe  word 
"freeholder,"  as  used  in  Sess.  Laws  1903,  c. 
166,  §  1,  contemplates  any  person  who  holds 
a  life  estate  or  any  estate  in  realty  which 
may  be  inherited,  even  though  the  class  of 
persons  who  may  take  the  estate  be  limited 
by  the  terms  of  the  tenure  or  by  the  provi- 
sions of  the  laws  of  Inheritance.  State  ex 
rel.  Dillman  v..Welde,  135  N.  W.  696,  698,  29 
S.  D,  109. .  A  voter  whose  wife  is  the  owner 
of  a  homestead  is  not  a  competent  signer, 
for  a  freeholder  is  one  who  has  title  to  the 
property  and  not  simply  a  contingent  or  ex- 
pectant estate  or  right  of  occupancy  or  priv- 
ilege with  power  to  prevent  alienation. 
State  ex  rel.  Cain  v.  Toomey,  129  N.  W.  563, 
564,  27  S.  D.  37,  Ann.  Cas.  1913D,  324. 

The  word  "freeholders,"  as  used  in  Re- 
vlsal,  §  4115,  amended  by  Pub.  Laws  1909,  c. 
525,  and  Pub.  Laws  1911,  c.  135,  §  1,  provid- 
ing that  special  school  districts  may  be  form- 
ed upoQ  a  petition  signed  by  one-fourth  of 
the  freeholders  within  the  proposed  special 
school  district,  does  not  embrace  female  own- 
ers of  freehold  estates,  nor  infants,  nor  non- 
residents, as  the  word  "freeholder,"  when 
used  with  reference  to  political  rights,  or 
suffrage  or  governmental  matters,  has  never 
been  understood  to  include  such  persons. 
Gill  V.  Board  of  Com'rs  of  Wake  County,  76 
S.  E.  203,  207,  160  N.  C.  176,  43  L.  R.  A.  (N. 
S.)  293. 

Hovsebolder  dlatingiiislied 

"  'Householders'  is  not  synonymous  with 
'freeuolders,' "  as  the  latter  term  is  used  in 
a  constitutional  provision  that  compensation 
for  property  taken  for  public  use  shall  be  as- 
certained by  a  Jury  or  board  of  not  less  than 
three  "freeholders."  Grossman  v.  Patton,  85 
S.  W.  548,  550,  186  Mo.  661. 

FREEHOLDERS  OF  THE  MUNICIPAL- 
ITY 

• 

Under  Laws  1903,  c  166,  which  provides 
that  the  petition  calling  for  a  vote  upon  the 
question  of  licensing  the  sale  of  intoxicating 
liquors  within  a  municipality  must  be  signed 
by  25  freeholder  voters  of  such  municipality, 
one  who  Is  a  voter  of  such  city  and  owns  a 
freehold  in  the  county  is  not  a  competent 
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signer.  State  ex  rel.  Cain  y.  Toomey,  129  N. 
W.  563,  564,  27  S.  D.  37,  Ann.  Gas.  1913D, 
324. 

FREELY 

Where  there  was  evidence  that  confes- 
sions of  accused  to  the  officers  were  induced 
by  threats  or  promises  of  assistance,  an  In- 
struction that  unless  the  statements  were 


made  voluntarily,  and  not  induced  by  threats 
or  promises,  the  Jury  could  not  consider  them 
In  the  case,  was  sufficient,  under  Code  Cr. 
Proc.  1895,  arts.  789,  790,  requiring  that  the 
confessions  be  made  "freely"  and  without 
compulsion  in  order  to  be  admissible  as  evi- 
dence, thofogh  it  be  conceded  that  ''freely^ 
and  ''voluntarily'*  are  not  synonymouL 
Gross  ▼.  State  (T^.)  101  8.  W.  21^  214. 
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FREEZE 

FBEE2SE  OUT 

To  "freeze  out**  a  stockholder  in  a  corpo- 
ration, within  the  meaning  of  the  colloquial 
phrase,  consists  of  conduct  of  those  in  con- 
trol of  the  corporation,  in  manipulating  and 
misrepresenting  its  affairs,  so  as  to  induce 
the  stockholder  to  part  with  his  holdings  un- 
der the  impression  that  they  are  less  valua- 
ble than  they  really  are.  Von  Au  v.  Magen- 
helmer.  110  N.  Y.  Supp.  629,  636,  126  App. 
DlT.  257;  Thels  v.  Spokane  Falls  Gaslight 
Co.,  74  Pac.  1004,  1006,  34  Wash.  23. 

FREIGHT 

See  Local  Freight;  Personal  Freight; 
Through  Freight;  Train  for  Both  Pas- 
sengers and  Fright 

Perishable  freight,  see  Perishable  Prop- 
erty. 

Handling  freight,  see  Handle. 

Tender  of  freight,  see  Tender. 

"Freight"  is  the  hire  or  compensation 
paid  for  the  use  of  a  ship  for  carrying  goods. 
The  Norman  Prince,  185  Fed.  169,  171 ;  Buf- 
falo City  Bank  y.  Northwestern  In&  Co.,  30 
N.  Y.  251,  252. 

The  word  "freight**  has  two  meanings, 
being  used  to  denote  the  compensation  paid 
to  a  carrier  of  goods  and  also  the  property 
carried.  The  Nassau,  188  F.  46,  48, 110  0.  a 
A.  184. 

"Freight  rate"  Is  the  net  amount  paid 
to  the  carrier  by  the  shipper.  The  giving 
by  a  private  car  company  of  a  rebate  or  an 
allowance  to  a  shipper  using  its  cars,  al- 
though from  its  own  funds  and  without  the 
connivance  or  the  knowledge  of  the  carrier, 
is  violation  of  the  federal  statute  known  as 
the  "Elklns  act"  Interstate  Commerce  Com- 
mission V.  Reichmann,  145  Fed.  235,  23S,  241. 

Afl  oArso  or  soods  eMnrled 

The  term  "freight  shipments,"  as  com- 
monly used,  means  those  distinct  from  bag^ 
gage  to  go  by  railroad  carriers,  and  not  by 
express  carriers,  who  undertake  to  make  de- 
livery to  the  consignee  personally  though 
their  lines  of  travel  may  be  Identical.  Baum 
V.  (Long  Island  R.  Co.,  108  N.  Y.  Supp.  1113, 
1119,  58  Misc.  Rep.  34. 

The  word  "freights,"  as  used  in  section 
5  of  the  interstate  commerce  act  (Act  Feb. 
4, 1887,  c.  104,  which  provides  that  it  shall 
be  unlawful  for  any  common  carrier  to  en- 
ter into  any  contract,  agreemoit,  or  combina- 
tion with  any  other  carrier  for  the  pooling 
of  freights  of  different  or  competing  rail- 
roads, or  to  divide  between  them  the  aggre- 
gate or  net  proceeds  of  the  earnings  of  such 
railroads,  or  any  portion  thereof,  means  the 
commodities  carried,  and  not  the  compensa- 
tion paid  for  spch  carriage.  Interstate  Com- 
merce Commission  v.  Southern  Pac  Co.,  132 
Fed.  829,  838. 


Rev.  St  I  4472,  prohibits  passenger 
steamers  from  carrying  as  "freight"  certain 
articles.  Including  petroleum  products  or  oth- 
er like  explosive  fluids,  except  in  certain 
cases  and  under  certain  restrictions.  By  Act 
Feb.  20,  1901,  c  386,  the  section  was  amend- 
ed by  adding  the  following  provision:  "Noth- 
ing in  the  foregoing  or  following  sections  of 
this  act  shall  prohibit  the  transportation  by 
steam  vessels  of  gasoline  or  any  of  the  prod- 
ucts of  petroleum  when  carried  by  motor 
vehicles  (commonly  known  as  automobiles) 
using  the  same  as  a  source  of  motive  power: 
Provided,  however,  that  all  fire,  If  auy,  in 
such  vehicles  or  automobiles  be  extinguished 
before  entering  the  said  vessel  and  the  same 
be  not  relighted  until  after  said  vehicle  shall 
have  left  the  same.  •  •  •"  Held,  that 
gasoline  contained  in  the  tank  of  an  auto- 
mobile being  transported  on  a  steam  vessel 
was  carried  as  "freight,"  within  the  mean- 
ing of  the  statute.  The  Texas,  184  Fed.  909, 
914. 


See    Railway    Fright    Brakeman.    or 
Switchman. 

FBEIOHT  OAR 

"Fright  cars  are  generally,  if  not  uni- 
versally, constructed  so  as  to  ride  upon  two 
four-wheeled  trucks,  upon  which  the  cars 
are  supported  by  means  of  devices  called 
bolsters.  One  of  these  devices  is  attached 
to  the  bottom  of  the  car  body,  and  is  called 
a  body  bolster.  The  other  is  attached  to  the 
truck,  and  is  called  the  truck  bolster.  The 
body  bolster  rests  upon  the  truck  bolster, 
and  at  the  point  of  contact  there  is  a  de- 
vice called  the  centre  bearing  plate,  which, 
acting  in  connection  with  a  Idng  bolt,  per- 
mits the  truck  to  conform  to  inequalities  and 
curvatures  in  the  track,  regardless  of  the 
direction  of  the  axis  of  the  car  body.  Side 
supports  *  *  *  are  also  furnished,  to  se- 
cure stability  of  the  car  upon  the  track,  and 
prevent  any  tendency  to  upset,  by  limiting 
the  rocking  of  the  car  body.  Ordinarily, 
though,  the  weight  is  carried  upon  the  centre 
bearing  plate,  that  the  swivelling  may  be 
done  as  easily  as  possible.  In  order  to  avoid 
friction  between  the  car  and  the  side  bear- 
ings, especially  in  hauling  a  Jieavy  train 
around  a  curve."  McCarty  v.  Lehigh  Val- 
ley R.  Co.,  16  Sup.  Ct  240,  242,  160  U.  S. 
110,  40  L.  Ed.  358. 

A  statute  requiring  coupler  devices  on 
each  end  of  every  freight  car,  etc.,  does  not 
require  such  devices  on  the  tenders  of  loco- 
motives. Blanchard  v.  Detroit  &  AT.  R.  Co., 
103  N.  W.  170,  171,  139  Mich.  694. 

Safety  Appliance  Act  March  2,  1893,  c. 
196,  provided  that  within  90  days  after  the 
passage  of  the  act  the  American  Railway  As- 
sociation was  authorized  to  designate  to  the 
Interstate  Commerce  Commission  the  stand- 
ard height  of  drawbars  for  freight  cars,  for 
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each  of  the  several  gauges  of  railways  in  nse 
In  the  United  States,  and  should  fix  a- maxi- 
mum yariatlon  from  such  standard  height 
to  be  allowed  between  the  drawbars  of  empty 
and  loaded  cars.  The  section  then  requires 
all  common  carriers  engaged  in  interstate 
commerce  to  conform  their  cars  thereto,  and 
imposed  a  penalty  for  the  use  in  interstate 
commerce  after  July  1,  1895,  of  cars  not  con- 
forming to  the  standard.  Held,  that  the 
term  "freight  carsy"  as  used  in  such  section, 
included  the  locomotive  at  the  head  of  the 
train  and  the  caboose  at  the  other  end,  so 
thtit  the  use  of  a  locomotive  with  a  draw- 
bar on  the  front  end  not  conforming  to  the 
specified  height  constituted  a  violation  of 
the  act  Chicago,  M.  &  P.  S.  Ry.  Co.  v. 
United  States,  196  Fed.  882,  883,  116  a  C.  A. 
444. 

FREIGHT  DEPOT 

See  Depot. 

FREIGHT  ON  BOARD 

See  On  Board. 

FREIGHT  PENDING 

The  annual  subsidy  paid  to  the  vessel, 
and  the  passenger  and  freight  receipts  earn- 
ed on  her  sailing  from  Havre  to  New  York 
need  not  be  surrendered  as  "freight  then  pend- 
ing** for  the  voyage,  within  the  meaning  of 
Rev.  St  U.  S.  §§  4283,  4284  (U.  S.  Comp.  St 
1901,  p.  2943),  in  proceedings  for  the  limita- 
tion of  liability  for  claims  arising  out  of  the 
sinking  of  the  vessel  as  a  result  of  a  collision 
occurring  on  the  vessel's  return  trip  from 
New  York  to  Havre.  But  sums  prepa,ld  foi* 
freight  and  passage  on  the  voyage,  under  an 
absolute  agreement  that  such  sums  are,  in 
any  event,  to  belong  to  the  owner  of  the  ves- 
sel, must  be  surrendered  as  "freight  then 
pending*'  on  the  voyage,  within  the  meaning 
of  the  statute.  Deslions  v.  La  Compagnie 
G^nfirale  Transatlantique,  28  Sup.  Ot  664, 
C79,  210  U.  S.  95,  52  L.  Ed.  973 ;  La  Bour- 
gogne,  139  Fed.  433,  435,  71  G  C.  A.  489. 

Where,  at  the  time  of  an  Injury  which 
gave  rise  to  proceedings  for  limitation  of 
liability,  the  vessel  surrendered  was  em- 
ployed in  raising  a  sunken  vessel  under  a 
contract  by  which  the  petitioner  received  a 
stated  sum  for  the  service,  such  sum  may 
properly  be  considered  as  "freight  pending" 
within  the  meaning  of  the  statute,  which 
must  also  be  surrendered,  and  no  deduction 
can  be  made  therefrom  on  account  of  other 
vessels  or  appliances  also  used  in  the  serv- 
ice, but  which  the  petitioner  did  not  sur- 
render. The  Captain  Jack,  162  Fed.  808, 
809. 


A  "freight  train,"  not  Intended  for  both 
passengers  and  freight,  within  Code  1906,  f 
4054,  limiting  the  liability  of  carriers  for 
injuries  to  passengers  on  such  trains,  is  one 
on  which  passenger  business  is  subordinated 
to  the  carriage  of  freight  White  v.  Illinois 
Cent  R  Co.,  65  South.  593,  595,  99  Miss. 
651;  Thacker  v.  Same  (Miss.)  55  South.  595. 

The  carrying  of  passengers  in  a  caboose 
car  attached  to  a  freight  train,  the  only 
train  operated  on  a  branch  line,  does  not 
change  the  train  into  a  passenger  train. 
Such  train  is  simply  a  "freight  train**  with- 
in the  exception  contained  in  the  separate 
coach  law.  Southern  R.  Co.  v.  Common- 
wealth, 110  S.  W.  372,  378,  129  Ky.  87. 

FREIOHTIN6 

The  word  "freighting"  in  a  charter 
party,  whereby  the  owner  of  a  vessel  agrees 
on  the  "freighting"  and  chartering  thereof 
to  the  charterer  for  one  yoyage,  means  a 
loading  with  goods  for  transportation,  and 
does  not  indicate  a  demise  of  the  vessel  to 
the  charterer.  Grim  berg  v.  Columbia  Pack- 
ers* As8*n,  83  Pac.  194.  197,  47  Or.  257,  114 
AUL  St  Rep.  927,  8  Ann.  Cas,  491. 


A  place  where  there  were  side  trades  and 
where  cars  were  unloaded  and  trains  made 
up  and  which  waa  used  as  a  storing  yard, 
and  the  tracks  and  such  mode  of  use  had 
been  continued  for  23  years,  was  a  "freight- 
yard,"  across  which  a  dty  had  no  power  to 
lay  out  a  street  Paterson  &  R.  R.  Co.  v.  City 
of  Paterson,  60  Aa  47,  72  N.  J.  Law,  112. 

FREQUENT 

The  term  "frequent,"  as  used  in  a  pro- 
vision of  a  surety  company's  bonds  insuring 
the  fidelity  and  honesty  of  factors  that  the 
principal  should  make  "frequent  audits  and 
examinations,"  should  be  construed  with  ref- 
erence to  the  situation  of  the  parties,  and 
means  no  more  than  with  reasonable  frequen- 
cy, depending  on  the  situation  of  the  parties 
and  the  existing  obligations  of  the  contract 
with  reference  to  accounts,  etc  T.  M.  Sin- 
clair &  Co.  V,  National  Surety  Ca,  107  N.  W. 
184,  188,  132  Iowa,  549. 

The  fair  meaning  of  an  allegation  in  a 
bill  for  an  accounting,  that  complainant  "fre- 
quently" protested  against  statements  ren- 
dered him,  is  that  he  protested  from  time  to 
time.  Daab  v.  New  York  Cent  ft  H.  R.  S. 
Co.,  62  AtL  440,  462,  70  N.  J.  £q.  489. 

FRESH 

As  contract,  see  Contract  *'^^5  ?™^'      ^  v       ^      .^      ^^ 

Tbe  tax  imposed  by  section  16,  e.  6106,  p. 

FREIGHT  TRAIN  9^  Laws  1903,  is  upon  the  wholesale  dealer  in 

A  "freight  train"  is  primarily  for  tht    "fresh"  meats  only.     Whether  the  same  be 

carriage   of    freight.    Soiuthern    Ry.    Co.    v.    either  "packed  or  refrigerated,"  it  must  be,  at 

Cunningham,  60  S.  E.  979,  981,  123  Ga.  90.  I  the  time  that  he  sells  it  in  the  ordinary  course 
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of  Us  business,  in  that  state  where  it  can 
properly  be  termed  "Xresh  meat,"  as  contra- 
distinguished from  cured  or  salted  meats,  in 
order  to  render  him  liable  to  the  occupational 
tax  imposed  by  said  section.  Meats  techni- 
cally known  as  "cured,"  from  having  been 
treated  with  salt,  smoke,  etc.,  keep  in  an  ed- 
ible condition  indefinitely  even  in  the  warm- 
est latitudes,  whereas  the  same  meats  when 
untreated  and  fresh,  though  capable  of  being 
kept  in  their  fresh  and  natural  condition  for 
long  periods  in  a  low  temperature  either  nat- 
ural or  artificial,  quickly  spoil,  become  putrid, 
and  unfit  for  food  when  subjected  to  high  or 
even  mean  or  ordinary  temperatures.  It  is 
upon  the  wholesale  dealer,  in  the  last  de- 
scribed commodity,  that  the  said  section  16, 
c.  5106,  p.  9,  Laws  1903,  imposes  the  license 
tax,  and  not  upon  the  dealers  In  cured  or 
salted  meats.  Florida  Packing  &  Ice  Go.  v. 
Carney,  41  South.  190,  192v  51  Fla.  190  (citing 
Cross  V.  Seeberger  [O.  C]  30  Fed.  427). 

FR£SH-WAT£B  BTVEBS 

**A  'fresh-water  river,'  like  a  tidal  river, 
is  composed  of  the  alveus,  or  bed,  and  the 
water,  but  it  has  banks  instead  of  shores. 
The  banks  are  the  elevations  of  land  which 
confine  the  waters*  in  their  natural  channel 
when  they  rise  the  highest  and  do  not  over- 
flow the  banks ;  and  in  that  condition  of  the 
water  the  banks  and  the  soil  which  is  per- 
manently submerged  form  the  bed  of  the  riv- 
er." State  V.  Faudre,  46  S.  E.  269,  270,  54  W. 
Va.  122,  63  L.  R.  A.  877,  102  Am.  St.  Rep. 
927,  1  Ann.  Cas.  104  (quoting  and  adopting 
definition  in  Gould,  Waters,  |§  41,  45). 

FRESHET 

See  Unusual  Freshet  or  Storm* 

FRICTION 

A  'friction  wheel"  Is  one  of  the  wheels 
in  frlctional  gearing.  "Frictlonal  gearing 
wheels'*  are  those  which  transmit  motion  by 
surface  friction,  instead  of  teeth.  Whiteley 
Malleable  Castings  Co.  v.  Wishon,  85  N.  E. 
832,  835,  42  Ind.  App.  288.  See,  also,  Meyer  v. 
Eenyon-Rosing  Mach.  Co.,  104  N.  W.  132,  95 
Minn.  329. 

FRIEND 

A  "friend**  Is  one  who  entertains  regard 
for  another  and  takes  active  interest  in  his 
welfare.  In  re  Wagner,  114  N.  W.  868,  869, 
870,  151  Mich.  74. 

The  word  "friend,"  in  Insanity  I^aw,  { 
73  (Laws  1896,  p.  501,  c  545),  providing  that 
any  one  in  custody  as  an  insane  person  is 
entitled  to  a  writ  of  habeas  corpus  on  a  prop- 
er application  made  by  him  or  some  "friend 
in  his  behalf,  means  one  "favorably  disposed. 
People  ex  rel.  Belro  v.  Bond,  93  N.  Y.  Supp. 
277, 104  App.  Div.  47  (quoting  And.  Law  Diet). 
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The  word  "friend,"  as  used  in  a  letter 
reciting  that  a  "fellow"  used  to  be  a  "friend" 
of  a  certain  woman,  implies  that  the  word 
was  used  with  a  defamatory  meaning.  Irv- 
ing V.  Irving,  105  N.  Y.  Supp.  609,  610,  121 
App.  Dlv.  258. 

FRIVOLOUS  PLEADING 

A  "frivolous  answer"  is  one  which,  as- 
suming its  truth,  Is  so  clearly  bad  as  to  re- 
quire no  argument  to  convince  a  court  that 
it  presents  nothing  worthy  of  adjudication. 
Mills  V.  Territory,  81  Pac.  447,  448,  13  N.  M. 
174. 

Both  denials  and  defenses  may  be  ''friv- 
olous." A  denial  is  frivolous  when  upon  its 
face 'it  is  not  a  denial,  and  a  defense  is  friv- 
olous when  upon  its  face  it  is  not  a  defense. 
Rochklnd  v.  Perlman,  108  N.  Y.  Supp.  224, 
225, 123  App.  Dlv.  808. 

A  "frivolous  demurrer**  is  one  which  rais- 
es no  serious  question  of  law.  The  refusal 
to  hold  a  demurrer  frivolous  and  to  reujder 
Judgment  accordingly  is  not  appealable.  Mor- 
gan V.  Harris,  54  S.  B.  381,  382,  141  N.  C.  358 
(citing  in  support  of  definition,  Johnston  v. 
Pate^  83  N.  C.  110 ;  Dunn  v.  Barnes,  73  N.  C. 
273 ;  Hurst  v.  Addlngton,  84  N.  C.  143 ;  Por- 
ter V.  Grimsley,  4  S.  E.  529,  98  N.  C.  550). 

Where  creditors  seek  to  reach  the  bene- 
ficial interest  of  their  Judgment  debtor  in  a 
voluntary  trust  which  she  had  created  for 
herself,  an  answer  that  the  rents  of  the  prem- 
ises which  were  subject  to  the  trust,  after 
paying  thef^from  the  Interest  on  the  mort- 
gage, taxes,  repairs,  and  insurance,  were  in- 
sufficient for  the  proper  support  and  main- 
tenance of  defendant,  and  that  there  was  no 
surplus  income  derived  from  the  premises,  is 
"frivolous."  Kene  v.  Hill,  92  N.  Y.  Supp.  805, 
102  App.  Dlv.  370. 

As  pleading  setting  np  no  defense 

A  frivolous  defense  is  one  which  at  first 
glance  can  be  seen  to  be  merely  pretensive, 
setting  up  some  ground  which  cannot  be  sus- 
tained by  argument.^  Dominion  Nat  Bank  v. 
Olympla  Cotton  Mills,  128  Fed.  181, 182. 

A  "frivolous  answer"  is  one  that  contains 
no  valid  defense,  and  which  is  insufilcient  on 
its  face.  White  v.  Calhoun,  94  N.  E.  743,  744, 
83  Ohio  St.  401. 

A  "frivolous  answer"  is  one  that  does 
not,  in  any  view  of  the  facts  pleaded,  present 
a  defense  to  the  action.  State  ex  rel.  Engel- 
hard V.  Webber,  105  N.  W.  490,  492,  96  Minn. 
422, 113  Am.  St  Rep.  630. 

The  defense  of  the  want  of  corporate  ex- 
istence or  power  is  not  a  "frivolous"  one.  A 
defense  is  only  "frivolous"  when  it  contains 
nothing  that  can  affect  the  plaintiff's  case. 
Oregonian  Ry.  Co.  v.  Oregon  Co.,  22  Fed.  245, 
248,  249. 

An  allegation  of  no  knowledge  or  Infor- 
mation sufficient  to  form  a  belief  as  to  the 
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allegatloiis  of  the  complaint  raises  an  Issue, 
and  such  a  defense  cannot  usually  be  regarded 
as  a  "frivolous  defense/*  But  an  allegation 
that  the  defendant  corporation  has  no  knowl- 
edge or  Information  sufficient  to  form  a  be- 
lief as  to  the  entry  of  a  Judgment  against  It, 
and  the  Issuing  and  return  of  an  execution 
unsatisfied,  states  a  frivolous  defense,  for  the 
existence  of  a  judgment  against  defendant  Is 
peculiarly  within  the  knowledge  of  its  of- 
ficers, and  the  judgment  and  execution  are 
matters  of  public  record  open  to  public  in- 
spection, and  such  want  of  knowledge  and  in- 
formation arises  from  unwillingness  to  learn 
the  facts.  W.  J.  Morgan  &  Co.  v.  Quo  Vadis 
Amusement  Co.,  01  N.  X.  Supp.  882,  883,  45 
Misc.  Rep.  130. 

FROG 

The  word  "frog,**  as  used  in  Ky.  St  | 
780,  requiring  every  railroad  company  to 
block  the  frogs  on  its  tracks  to  prevent  the 
feet  of  its  employes  from  being  caught  there- 
in, means  a  device  made  of  several  rail  sec- 
tions secured  to  a  plate  or  bolted  together  to 
form  a  connection  of  one  track  with  another 
bmuching  from  or  crossing  it,  and  does  not 
include  the  opening  at  the  end  of  a  guard 
rail,  maintained  opposite  the  frog  and  used  to 
keep  the  wheel  from  slipping  oif  the  other 
rail  while  passing  over  the  frog.  Common- 
wealth V.  Louisville  &  N.  B.  Co.,  136  S.  W. 
860,  870,  143  Ky.  601. 

In  railroad  parlance,  "frogs"  are  pieces 
of  railroad  iron  joined  together  so  as  to  con- 
stitute an  appliance  for  rerailing  derailed 
cars.  Pollard's  Adm*x  v.  Kentucky  ft  Ind. 
Bridge  &  R.  Co.  (Ky.)  07  S.  W.  735.  Or  for 
transferring  cars  from  one  track  to  another. 
Morie  v.  St.  Louis  Transit  Co.,  01  S.  W.  062, 
116  Mo.  App.  12. 

FROM 

Ky.  St  I  2282,  creates  the  office  of  trus- 
tee of  the  jury  fund,  such  trustee  to  be  ap- 
pointed by  the  circuit  court  in  each  county, 
and  to  hold  his  office  for  four  years  "from  his 
appointment,"  and  until  his  successor  is  ap- 
pointed and  qualified,  and  provides  that  the 
judge  shall  have  power  to  remove  the  trustee 
and  appoint  another  for  the  unexpired  term 
whenever  the  public  interest  may  in  his  opin- 
ion require  it  Held,  that  the  Intent  was  to 
designate  consecutive  periods  of  four  years 
following  each  other  in  regular  order,  the 
one  beginning  where  the  other  ends,  as  the 
terms  of  office,  and  not  that  each  incumbent 
should  serve  four  years  after  his  appoint^ 
ment;  the  words  "from  his  appointment" 
merely  designating  the  beginning  of  the  term 
of  the  first  incumbent  under  the  act  Ai^d 
where  an  incumbent  was  reappointed  from 
term  to  term,  the  time  being  i)ermltted  to 
lap  over  the  expiration  of  the  term,  each 
reappointment  was  for  the  unexpired  term, 


and  where  a  four-year  term  ended  on  Janu- 
ary 0,  1910,  and  an  appointment  was  made 
December  18,  1909,  the  appointee  was  entitled 
to  hold  only  until  such  later  date.  Castle- 
man  V.  Meglemry,  127  S.  W.  1010,  1011,  138 
Ky.  313. 

Am  ezoluslTe  or  InoliulTe  aeeordims  to 
Intent 

The  word  "from**  in  its  literal  and  re- 
stricted sense  generally  means  exclusive,  but 
it  may  be  used  In  a  connection  that  means 
inclusive.  In  construing  it,  therefore,  the 
courts  will  take  into  consideration  the  con- 
text and  subject-matter  and  construe  it  to 
mean  either  inclusive  or  exclusive,  accord- 
ingly as  it  is  infiuenced  by  its  connection^ 
Baker  v.  Hammett  100  Pac.  1114,  1116,  23 
Okl.  480 ;  McGee  v.  Corbln,  70  S.  W.  79,  80, 
96  Tex.  35  (citing  Hazelwood  v.  Rogan,  67 
S.  W.  80,  95  Tex.  295). 

Whether  the  word  "from"  shall  be  con- 
strued as  inclusive  or  exclusive  of  the  ter- 
minus a  quo  depends  on  the  context  or  the 
subject-matter,  and  particularly  on  the  ex- 
pressed intention  of  the  parties.  Budds  v. 
Frey,  117  N.  W.  168,  150,  104  Minn.  481,  15 
Ann.  C&s.  24. 

As  the  word  "from,'*  which  is  used  with 
respect  to  place,  may  be  either  exclusive  or 
inclusive,  according  to  the  context  the  ques- 
tion whether  an  assurance  that  if  anything 
happened  it  would  be  made  all  right,  given  to 
a  servant  hired  "to  ice  cars  from  ah  ice- 
house," which  consisted  of  a  house  and  high 
platform,  extended  to  the  icing  of  cars  from 
ice  which  was  piled  on  the  side  of  the  ice- 
house, but  which  was  brought  to  the  plat- 
form the  same  as  that  from  the  icehouse,  to 
be  loaded  into  the  cars,  is  a  question  for  the 
jury.  Dailey  v.  Swift  ft  Co.,  84  AtL  603, 
607,  86  Vt  189. 

Const  Ala.  1901,  $  116,  which  provides 
that  the  Governor  shall  hold  office  for  four 
years  **from"  the  first  Monday  after  the  sec- 
ond Tuesday  in  January  next  succeeding  his 
election  and  until  his  successor  shall  be  elect- 
ed and  qualified.  Section  48  declares  that 
the  Legislature  shall  meet  on  the  second 
Tuesday  in  January  next  succeeding  their 
election,  and  section  115  provides  that  the 
returns  of  every  election  for  Governor  and 
other  state  officers  shall  be  transmitted  to 
the  Speaker  of  the  House,  *^7ho  shall,  during 
the  first  week  of  the  session  •  *  •  open 
and  publish  them,"  and  it  was  held  that 
since  the  word  "week"  in  section  115  can 
only  mean  seven  consecutive  days,  the  re- 
turns might  be  opened  as  late  as  the  Mon- 
day following  the  meeting  of  the  Legisla- 
ture, so  that  the  word  "from"  contained  in 
section  116,  relating  to  the  commencement  of 
the  term  of  office  of  the  Governor,  must  be 
construed  accrrding  to  the  context  and  sub- 
ject-matter as  a  word  of  exclusion.  Ober- 
liaus  V.  State  ex  rel.  McNamara,  55  South. 
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S98,  900,  173  Ala.  483  (dtlng  4  Words  and 
Phrases,  pp.  2983,  2986). 

''Instances  are  not  rare  in  which  statutes 
have  been  construed,  not  literally>.  but  in  ac- 
cordance with  the  common  use  of  the  lan- 
guage employed  by  the  lawmakers.  Author- 
ity to  construct  a  railroad  or  turnpike  from 
A.  to  B.,  or  beginning  at  A.  and  running  to 
B.,  is  held  to  confer  authority  to  commence 
the  road  at  some  point  within  A.,  and  to  end 
it  at  some  point  within  B.  The  words  'from,' 
*to,'  and  *at,*  are  taken  inclusively,  according 
to  the  subject-matter."  Union  Pac.  R.  CJo. 
r.  HaU,  91  U.  S.  343,  348,  23  L.  Bd.  42& 

Am  e3KeliislT«  as  to  time 

In  the  computation  of  time,  where  a 
period  is  fixed  as  commencing  "from"  a 
named  date,  as  a  gttieral  rule  of  construc- 
tion, the  date  named  will  be  excluded,  and 
by  the  same  rule,  when  a  period  of  time  is  to 
continue  "until"  a  certain  day  named,  such 
day  Is  also  excluded.  Under  a  lease  where 
the  words  "from**  and  "until"  are  used  in  con- 
nection with  the  other  phrase,  "a  term  of  two 
years,"  as  fixing  the  term  granted,  it  may 
well  be  that  either  one  or  both  of  the  dates 
named  may  be  either  included  within  the 
term  or  excluded  therefrom.  Thus  where  the 
term  of  a  lease  extends  "from  the  first  day  of 
December,  1904,  for  and  during  and  until  the 
first  day  of  December,  1906,  a  term  of  two 
years,"  it  expires  November  30,  1906,  If  pos- 
session is  taken  December  1,  1904,  or  Decem- 
ber 1,  1906,  if  possession  is  taken  December 
2,  1904.  I.  X.  L.  Furniture  &  Carpet  Install- 
ment House  V.  Berets,  91  Pac.  279,  280,  32 
Utah.  454. 

Am  inoliuiTV  as  to  plaoe 

In  articles  of  incorporation  of  a  railway 
company  providing  that  it  is  to  be  construct- 
ed and  operated  "from"  Covington  to  Erlang- 
er,  and  such  further  points  beyond  as  may 
thereafter  be  determined  upon  and  over  and 
along  such  streets,  roads,  etc.,  as  may  be  ac- 
quired by  due  process  of  law,  the  expression 
"from"  Covington  means  from  within  the 
city,  and  hence  land  within  the  city  can  be 
condemned  for  a  right  of  way.  Devi>n  v. 
Cincinnati,  C.  &  E.  Ry.  Co.,  109  S.  W.  361, 
3G2,  128  Ky.  768. 

The  word  "from,"  as  used  in  an  infor- 
mation under  Comp.  Laws,  |  11,551,  prohib- 
iting larceny  by  stealing  in  any  building  on 
fire,  which  charged  defendant  with  stealing 
goods  from  a  building  on  fire,  means  "in"; 
the  word  "from"  being  often  used  Inter- 
changeably with  "in."  People  v.  Klammer, 
100  N.  W.  600,  137  Mich.  399. 

FROM  AKB  AFTER 

In  devise  of  remainder 

Adverbs  of  time,  such  as  "upon,"  "then," 
"from  and  after,"  etc.,  in  the  devise  or  be- 
quest of  a  remainder  limited  upon  a  life  es- 
tate, are  construed  to  relate  merely  to  the 
time  of  enjoyment  of  the  estate,  and  not  to 


the  time  of  its  vesting  in  interest  Staples 
V.  Mead,  137  N.  T.  Supp.  847,  860,  152  App. 
Dlv.  746. 

The  words  "from  and  after,"  and  similar 
expressions  used  in  a  devise  of  a  remainder 
following  a  life  estate,  are  not  in  and  of 
themselves  suflident  to  Justify  the  conclu- 
sion that  a  remainder  is  contingent  and  not 
vested.  Such  words,  unless  there  is  some- 
thing else  in  the  will  to  indicate  the  con- 
trary, are  construed  to  relate  merely  to  the 
time  of  the  enjoyment  of  the  estate  and  not 
to  the  time  of  its  vesting  in  interest  Trow- 
bridge V.  CoBS,  110  N.  Y.  Supp.  1108,  1111, 
126  App.  Div.  679  (citing  Connelly  v.  O'Brien, 
60  N.  B.  20,  166  N.  T.  406 ;  Hersee  v.  Simp- 
son, 48  N.  E.  890,  154  N.  Y.  496 ;  Nelson  v. 
Russell,  81  N.  E.  1008,  135  N.  Y.  137;  David- 
son V.  Jones,  98  N.  Y.  Supp.  265,  112  App. 
Div.  254) ;  Davidson  v.  Jones,  98  N.  Y.  Supp. 
265,  266,  112  App.  Dlv.  254  (citing  Connelly 
V.  O'Brien,  60  N.  B.  20,  166  N.  Y.  406;  Hersee 
V.  Simpson,  48  N.  E.  890,  164  N.  Y.  496;  Nel- 
son V.  Russell,  31  N.  E.  1008,  135  N.  Y.  137; 
Moore  v.  Lyons  [N.  Y.]  25  Wend.  119);  Mc- 
Graw  V.  McGraw,  176  Fed.  812,  822,  99  C. 
O.  A.  650  (quoting  and  adopting  Haug  v. 
Schumacher,  60  N.  B.  245,  166  N.  Y.  506). 

Testator's  will  gave  his  property  to  his 
wife  for  life,  and  it  was  then  provided  that 
"from  and  after"  her  death  it  should  go  to 
testator's  surviving  child  or  children.  Held, 
that  the  expression  "  *from  and  after'  the 
death  of  my  wife  I  give"  was  not  a  declara- 
tion of  an  Intent  that  the  title  should  vest 
only  on  the  happening  of  the  decease  of  the 
wife  and  therefore  only  in  those  of  his  chil- 
dren who  should  survive  her,  but  the  chil- 
dren of  testator  who  survived  him  took  on 
his  death  a  vested  interest  in  the  remainder. 
Barnes  Cycle  Co.  v.  Haines,  61  Atl.  515,  517, 
69  N.  J.  Eq.  651  (citing  and  following  Howell 
V.  Green,  31  N.  J.  Law,  572;  Post  v.  Her- 
bert's Ex'rs,  27  N.  J.  Bq.  544). 

As  exelusiTe  as  to  time 

A  statute  declared  to  take  effect  from 
and  after  a  date  named  takes  effect  on  the 
day  after  the  day  of  the  date  named.  State 
ex  rel.  Harness  v.  Rouey,  92  N.  E.  486,  488, 
82  Ohio  St  376,  19  Ann.  Cas.  918. 

Under  Const  art.  5,  i§  2,  17,  providing 
that  the  Governor,  Secretary  of  State,  Con- 
troller, etc.,  shall  be  elected  and  shall  hold 
office  for  four  years  "from  and  after"  the 
first  Monday  after  the  first  day  of  January, 
subsequent  to  the  election,  and  article  20,  § 
20,  providing  that  the  terms  of  officers  shall 
commence  "on"  the  first  Monday  after  the 
first  day  of  January  following  their  election, 
the  official  term  of  the  state  officers  begins 
"on"  the  first  Monday  after  the  first  day  of 
January  after  the  election.  The  phrase 
"from  and  after"  does  not  have  any  certain 
meaning  that  can  be  accepted  as  a  guide 
under  all  circumstances  and  is  equivalent  to 
the  words  "on  and  after,"  though  as  a  gen- 
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eral  rule,  the  phrase  "from  and  after"  a  des- 
ignated day  requires  the  exclusion  of  the 
first  day.  People  ex  rel.  Mattlson  v.  Nye,  98 
Pac.  241,  246,  9  Cal.  App.  148. 

Acts  33d  Gen.  Assem.  c  118,  §  13,  amend- 
atory to  laws  relating  to  drainage  districts, 
and  relating  to  appeals  under  the  act,  was 
to  take  effect  "from  and  after"  its  publica- 
tion, and  the  Secretary  of  State  certified  that 
it  had  been  published  April  19,  1909,  the 
same  day  as  that  on  which  the  plaintiff  filed 
notice  of  appeal,  with  a  bond,  in  a  drainage 
matter.  Held,  on  motion  to  dismiss  the  aj)- 
peal,  that  the  act  did  not  take  effect  on 
April  19th,  but  "from  and  after"  that  date, 
and  after  plaintiff's  appeal  had  been  taken. 
Arnold  v.  Board  of  Sup'rs  of  Kossuth  Coun- 
ty, 130  N.  W.  816,  151  Iowa,  155. 

As  inolnslTe  as  to  time 

Statutes  taking  effect  "from  and  after" 
a  specified  day  take  effect  on  that  day.  Whit- 
taker  V.  Mutual  Life  Ins.  Co.  of  New  York, 
114  S.  W.  53,  64,  133  Mo.  App.  664  (citing  4 
Words  and  Phrases,  p.  2980). 

The  phrase,  "from  and  after  the  passage 
of  this  act,"  occurring  at  the  beginning  of  an 
act,  will  not  put  the  act  into  immediate  ef- 
fect, in  the  absence  of  the  usual  effective 
clauses  generally  observed  in  the  state,  and 
when  a  comprehensive  view  of  the  statutes 
makes  it  reasonably  clear  that  the  Legisla- 
ture did  not  intend  an  immediate  change  in 
the  existing  law,  and  Act  May  27,  1907,  regu- 
lating the  admission  of  attorneys  containing 
such  clause,  does  not  become  effective  until 
60  days  from  the  date  of  its  enactment.  In 
re  Alexander,  44  South.  175,  176,  53  Fla.  647. 

Where  a  statute  provides  that  it  shall 
take  effect  "from  and  after  its  publication," 
in  computing  the  time  when  it  takes  effect 
the  day  of  its  publication  is  to  be  Included; 
but  the  precise  time  of  its  publication  or 
taking  effect  may  be  shown,  where  an  act 
is  done  on  the  same  day  of  its  publication. 
If  the  hour  of  publication  affects  such  act  in 
any  way.  Leavenworth  Coal  Co.  v.  Barber, 
27  Pac.  114,  115,  47  Kan.  29. 

A  lease  from  quarter  to  quarter  "from 
and  after"  a  designated  date  includes  that 
date;  for,  where  the  word  "from"  is  used  in 
connection  with  the  creation  of  an  estate,  aiul 
It  is  not  contrary  to  the  expressed  Intent  of 
the  parties,  the  date  named  from  which  the 
estate  Is  to  exist  is  to  be  included,  and  the 
estate  vests  thereon.  Budds  v.  Frey,  117  N. 
W.  158,  159,  104  Minn.  481,  15  Ann.  Caa  24. 

Balllnger's  Ann.  Codes  &  St.  S  5925 
(Pierce's  Code,  S  6121),  provides  for  the  giv- 
ing of  a  bond  by  a  contractor  for  public  work 
for  the  benefit  of  materialmen  and  contrac- 
tors. Section  5927,  as  amended  by  Laws  1899, 
p.  172,  c.  105,  provides  that  such  persons  shall 
not  have  any  right  of  action  on  the  bond 
unless,  within  30  days  "from  and  after"  the 
completion  of  the  contract  with  and  accept- 


ance of  the  work  by  the  board,  they  shall 
file  with  the  board  a  notice  In  writing,  etc. 
Held,  that  the  statute  only  fixes  the  time  aft- 
er which  notices  may  not  be  filed,  and  hence 
notice  given  before  the  work  was  completed 
or  accepted  was  sufficient,  the  object  of  the 
statute  being  that  notice  of  the  claimant's  in- 
tention of  holding  the  surety  be  given  him. 
Cascade  Lumber  Co.  v.  ^tna  Indemnity  Co., 
106  Pac.  158,  159,  56  Wash.  503;  Minneapo- 
lis Steel  &  Machinery  Co.  t.  ^tna  Indemnity 
Co.,  106  Pac.  "160,  56  Wash.  699  (citing  4 
Words  and  Phrases,  pp.  2986,  2987). 

FROM  AKD  THBOtTOK  THE  MOTHER 

,  "From"  and  "through,"  as  used  In  a 
statute  making  children  capable  of  inherit- 
ing from  and  through  their  mother,  and  giv- 
ing them  the  right  to  distributive  shares  of 
the  personal  estates  of  any  of  their  kindred 
on  the  part  of  their  mother,  includes  inherit* 
ance  directly  from  the  mother  and  indirectly 
from  any  one  to  whom-  or  from  whom  kin- 
ship can  be  traced  through  her,  either  in  as- 
cending or  descending  line.  By  the  use  of  the 
word  "from"  it  was  the  intention  of  the  Leg- 
islature to  allow  the  child  to  inherit  real 
property  from  the  mother  direct;  the  de- 
scent being  direct  on  her  death.  Berry  y. 
Powell,  105  S.  W.  345,  348,  47  Tex.  Civ.  App. 
599. 

FROM  AND  TO 

See  From  and  To. 

Where  a  written  contract  between  attor- 
neys and  client  provides  for  the  payment,  as 
a  contingent  fee  for  services,  of  a  sum  equal 
to  '*from  10  to  15  per  cent"  of  the  market 
value  of  the  interest  of  the  cHent  recovered, 
the  contract  gives  them  the  right  to  claim 
15  per  cent  and  they  cannot  be  restricted  to 
10  per  cent  -Heiberger  t.  Worthington,  23 
App.  D.  C,  566,  56a 

"From**  is  a  term  of  exclusion,  and  the 
word  "to"  is  inclusive.  Under  a  statute  mak- 
ing it  unlawful  to  kill  game  except  "from  the 
15th  day  of  November  to  the  5th  day  of 
December,"  in  computing  the  time  or  dura- 
tion of  the  "open  season"  the  first-named  day 
should  be  excluded  and  the  last-named  day 
should  be  included,  making  the  period  of  such 
open  season  20  daya  State  v.  Elson,  83  N. 
E.  904,  905,  77  Ohio  St  489,  15  L.  R.  A.  (N. 
S.)  686. 

In  a  lease  providing  for  its  termination 
on  60  days*  notice,  in  the  event  of  the  land- 
lord conveying  his  right,  title,  and  interest 
in  the  premises  "from  the  1st  day  of  May, 
1909,  to  the  1st  day  of  May,  1910,"  the  clause 
quoted  is  the  period  within  which  a  convey- 
ance would  give  the  landlord  the  right  to 
terminate  the  lease,  and  does  not  mean  the 
term  for  which  the  conveyance  was  to  be 
made,  and  so  require  a  notice  of  60  days 
prior  to  May  1, 1909,  the  word  "from"  there- 
in meaning  the  same  as  "between";  and,  the 
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landlord  having  conveyed  between  the  dates 
specified,  the  right  to  give  the  notice  accrued 
to  his  grantees,  so  that  the  lease  terminated 
60  days  after  they  gave' notice  on  June  27, 
1909.  Scheele  v.  Waldman,  121  N.  Y.  Supp, 
486,  488,  136  App.  Div.  679. 

FROM  AKT  OAITSE 

See  Any. 

FROM  ANY  ORDER 

See  Any. 

FROM  BTJUJDINO 

The  words  "from  any  buildings,"  as  used 
in  a  city  ordinance  providing  that  no  per- 
son shall  distribute  in  any'  public  street  or 
from  any  .buildings  handbills  or  papers  of 
any  description  except  newspapers,  are  clear- 
ly to  be  held  as  relating  to  the  distribution  of 
circulars,  etc.,  from  buildings  into  the  public 
streets.  Intemationai  Text-Book  Co.  v.  Au- 
burn, 155  Fed.  986,  087. 

FROM  BATE 

"Six  months  from  date,**  as  a  time  with- 
in which  an  act  is  to  be  performed  by  agree- 
ment, cannot  by  proof  of  any  custom  be  ex- 
tended or  explained  to  mean  or  Include  a  day 
or  two  before  the  particular  date.  Lombardo 
T.  Case  (N.  Y.)  45  Barb.  95,  97. 

FROM  BAT  TO  BAT 

An  adjournment  "from  day  to  day**  Is 
from  one  day  to  Its  succeeding  day.  "Day  by 
day,"  according  to  Webster,  means  daily,  ev- 
ery day,  each  day  in  succession,  continually, 
without  intermission  of  a  day.  Although  an 
act  authorizing  the  sale  of  unseated  lands  for 
taxes  provided  for  an  adjournment  of  the 
sale  "from  day  to  day,"  yet  a  title  was  held 
good  which  was  founded  on  a  sale  made  by 
adjournment  to  a  certain  day  which  did  not 
immediately  succeed  the  first  Burns  v.  Ly- 
on (Pa.)  4  Watts,  363,  366. 

A  provision  in  a  city  charter,  directing  a 
collector  to  continue  the  sale  "from  day  to 
day"  between  the  hours  of  10  o'clock  and  5 
o'clock  In  the  afternoon  as  long  as  there  were 
bidders  or  until  the  taxes  were  paid,  did  not 
prevent  the  collector  from  adjourning  the 
sale  over  Thanksgiving  day.  Lynch*  v.  Don- 
nell,  15  S.  W.  927,  930,  104  Mo.  519. 

Under  statutes  requiring  a  tax  sale  to 
begin  on  the  second  Tuesday  of  April,  and 
if  unfinished  on  that  day  to  be  continued  on 
the  next  succeeding  days  till  completed, 
where  a  sale  began  on  the  first  day  named, 
and  was  continued  "from  day  to  day"  on  the 
succeeding  days,  the  statute  did  not  require 
that  it  should  have  been  continued  for  any 
given  time  on  each  day.  If  a  single  lot  was 
sold  on  each  day  and  the  sale  continued  until 
the  next  day,  this  was  held  sufl3cient.  Wood 
V.  Meyer,  36  Wis.  308,  312. 

Under  a  statute  authorizing  a  sherifT  as 
collector  to  sell  land  certified  as  delinquent 


for  taxes,  and  if  the  sale  be  not  completed 
on  the  first  day  it  shall  be  continued  "from 
day  to  day  (Sundays  excepted),"  a  sheriff  be- 
gan his  sa}e  of  lands  December  2d,  and  then 
adjourned  until  January  9th,  and  made  no 
sales  between  said  dates,  and  completed  his 
sales  on  the  last-named  date.  Held,  that  the 
sheriff  had  the  right  to  adjourn  the  sale  if 
the  same  was  not  completed  on  the  first  day, 
but  that  the  adjournment  was  required  to  be 
from  day  to  day  and  not  from  time  to  time; 
consequently  the  sale  was  invalid.  Collins  v. 
Sherwood,  40  S.  E.  603,  606,  50  W.  Va.  133. 

The  expression  "from  day  to  day,"  in 
Ck>de,  §  50,  providing  that  the  police  court 
shall  hold  a  term  on  th^  first  Monday  of 
every  month,  and  shall  continue  the  same 
from  day  to  day  as  long  as  may  be  necessary 
for  the  transaction  of  its  business,  suggests 
that  it  was  not  contemplated  that  the  con- 
tinued term  would  extend  beyond  the  next 
term  of  the  court;  and  it  is  doubtful  whether 
the  Janary  term  may  be  extended  until  No- 
vember. Harris  r.  Nixon,  27  App.  D.  C.  94, 
98. 

FROM  THE  ZrVTBENOE 

The  words  "from  the  evidence,"  used  In 
an  instruction  requiring  a  finding  from  the 
evidence,  means  all  the  evidence  in  the  case. 
Little  Rock  &  H.  S.  W.  R.  Co.  v.  McQueeney, 
92  S.  W.  1120,  1123,  78  Ark.  22. 

The  phrase,  "from  all  the  other  circum- 
stances appearing  In  the  trial,"  and  the 
phrase,  "all  the  evidence  in  the  case,"  are 
not  equivalents^  and  the  use  of  the  former 
instead  of  the  latter,  in  an  instruction  in  a 
criminal  prosecution.  Is  erroneous.  Ryan  v. 
People,  122  111.  App.  461,  463. 

It  Is  not  error  to  use  in  an  instruction 
the  words  "from  the  evidence,"  as  such  a 
phrase  performs  the  function  of  the  words 
"from  the  preponderance  of  the  evidence." 
HaU  V.  Ditto,  128  111.  App.  187,  189. 

FROM  THE  PERSON 

See,  also.  Theft  from  the  Person. 

A  robbery  in  the  presence  of  a  person  Is 
equivalent  to  an  actual  taking  from  his  per- 
son, so  that,  though  an  information  charged 
robbery  "from  the  person,"  the  proof  was 
sufficient  where  it  showed  that  the  taking 
was  in  the  presence  of  the  prosecuting  wit- 
ness. State  V.  Lamb,  146  S.  W.  1169,  242  Mo. 
398. 

The  words  "from  the  person  of  another,*' 
as  used  in  our  statutory  definition  of  robbery, 
are  used  in  the  same  sense  and  with  the  same 
meaning  that  these  terms  had  acquired  at 
common  law  at  the  time  the  statute  was  en- 
acted, and  the  offense  of  robbery  under  our 
statute  may  be  committed  by  violence  or 
putting  in  fear  and  feloniously  taking  money 
or  other  thing  of  value  from  the  person  of^ 
or  in  the  presence  and  under  the  immediate 
control  and  possession  of  the  person  assault- 
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ed.    O'Donnell  v.  People,  79  N.  B.  630»  042, 
224  IlL  218,  8  Ann.  Gas.  123. 

FROM  PIiAOE  TO  PI.AOB 

Rev.  Laws,  c.  25,  f  24,  proTides  that  a 
city  may  make  ordinances  for  the  regulation 
of  carriages  and  vehicles  nsed  therein.  An 
ordinance  of  a  city  provided  that  no  person 
should  use  or  drive  any  vehicle  for  the  con- 
veyance "from  place  to  place  within  the  dty" 
for  hire  of  any  goods,  wares,  or  merchandise, 
without  a  license.  Defendant  was  engaged  in 
a  business  In  a  city  which  was  conducted 
by  taking  orders  for  the  purchase  of  mer- 
chandise in  other  cities,  receiving  a  cash 
payment  to  cover  the  cost  of  the  goods 
bought,  and  on  arrival  of  the  goods  over  the 
railroad,  placing  them  in  defendant's  wagons, 
and  delivering  them  in  the  city  on  payment 
of  defendant's  charges;  the  cost  of  the  rail* 
road  transportation  being  paid  by  defendant. 
Held,  that  defendant's  business  was  wHhin 
the  statute  and  ordinance.  Commonwealth 
T.  Beck,  79  N.  E.  744,  745,  194  Masa  14  (cit- 
ing Commonwealth  v.  Stodder  [Mass.]  2  Cush. 
562,  48  Am.  Dec.  679). 

FROM  PORT  OF  THE  UHITEB  STATES 

The  words  "from  ports  of  the  United 
States"  Include  all  voyages,  whether  domestic 
or  foreign,  which  begin  in  this  country. 
Knott  V.  Botany  Worsted  Mills,  21  Sup.  Ct 
30,  32.  179  U.  S.  69,  45  L.  Ed.  90;  The  Tampi- 
co,  151  Fed.  689,  691. 

FROM  TIME  TO  TIME 

A  recognizance,  binding  an  appellant  in 
a  criminal  case  to  appear  before  the  trial 
court  "from  time  to  time  of  the  same,"  is 
not  in  compliance  with  a  statute  under  which 
the  recognizance  should  bind  defendant  to 
appear  "from  term  to  term."  Fulton  v.  State 
(Tex.)  78  S.  W.  227. 

The  term  "from  time  to  time,"  in  a  con- 
tract for  the  sale  of  real  estate  which  pro- 
vides that  the  price  shall  be  paid  "from  time 
to  time,"  is  sufficiently  definite  and  certain 
as  to  time  of  payment  to  justify  performance 
of  the  contract  Tingue  v.  Patch,  101  N.  W. 
792,  794,  93  Minn.  437  (citing  Lankton  v. 
Stewart,  7  N.  W.  360,  27  Mii^n.  346). 

The  words  "from  time  to  time"  in  such 
deed  apply  to  the  successive  irrigation  sea- 
sons, which  may  or  may  not  be  coextensive 
with  the  year,  and  the  entire  expense  for 
such  time  or  irrigation  season  Is  the  expense 
incurred  during  the  whole  season,  and  cannot 
be  determined,  and  is  not  payable  until  the 
close  of  the  season,  so  that  the  average 
amount  of  water  carried  through  the  irrigat- 
ing season  is  the  proper  denominator  to  de- 
termine the  fractional  amount  which  the 
grantor  must  pay.  Rogers  v.  West  Riverside 
350-Inch  Water  Co.,  124  Pac.  447,  449,  18  Cal. 
App.  707. 

The  words  "from  time  to  time,"  in  Const, 
art.  16,  {  20,  providing  that  the  Legislature 


shall  enact  a  law  whereby  the  voters  of  a 
county  or  such  subdivision  as  may  be  desig- 
nated by  the  commissioners'  court  may  deter- 
mine "from  time  to  Hme"  whether  the  sale  of 
intoxicating  liquors  shall  be  prohibited  "with- 
in the  prescribed  limits,"  do  not  prevent  the 
Legislature  from  authorizing  such  an  election 
in  a  subdivision  of  the  county  in  part  of 
which  local  option  is  In  force,  and  in  part 
of  which  it  iB  not  in  force.  Griffin  v.  Tucker, 
118  S.  W.  635,  638,  102  Tex.  420. 

FROM  TEAR  TO  TEAR 

See  Lease  from  Year  to  Year, 

FRONT 

See  In  Front  of;  Ocean  Front;   Running 
Front  Foot 

As  adjoiniiic;  or  bordering 

Where  a  deed  described  defendant's  lot 
as  "fronting"  65  feet  on  a  certain  road  in  a 
straight  line,  and  the  road  as  it  passed  the 
premises  curved,  so  that,  if  measlired  ac- 
cording to  the  margin  of  the  road,  the  lot 
would  be  less  than  65  feet  in  width,  and 
prior  to  the  construction  of  defendant's 
house  plaintiff  and  defendant  agreed  that 
the  lot  should  be  65  feet  wide,  according  to 
a  survey,  and  the  marks  made  on  the  fences 
at  the  time  of  the  survey  gave  a  lot  65  feet 
wide  at  the  front,  and  the  grantee  built  to 
that  line,  the  deed  would  not  be  construed 
as  limiting  the  lot  to  65  feet  measured  ac- 
cording to  the  margin  of  the  road.  Webb  v. 
Walters,  87  S.  W.  1051,  1052,  39  Tex.  Civ. 
App.  623. 

Under  a  statute  authorizing  the  city 
council  to  order  street  work,  including  the 
construction  of  sidewalks,  and  providing  that 
the  expenses  shall  be  assessed  on  the  'iots 
and  lands  fronting  thereon,"  etc.,  a  lot  front- 
ing on  one  side  of  a  street  may  be  assessed 
for  the  cost  of  constructing  a  sidewalk  along 
the  opposite  side  thereof,  though  the  owner 
of  such  lot  has,  in  advance  of  any  proceed- 
ing by  the  council  and  for  his  own  conven- 
ience, laid  a  sidewalk  along  his  property  line 
without  obtaining  an  agreement  from  the  op- 
posite owner  to  pay  a  half  of  the  cost 
thereof.  MiUsap  v.  Balfour,  97  Pac.  668,  669, 
154  Cal.*  303  (dUng  and  adopting  San  Diego 
Inv.  CJo.  V.  Shaw,  61  Pac.  1082,  129  Cal.  273). 

A  city  charter  provided  that  three- 
fourths  of  the  cost  of  street  grading  should 
be  assessed  on  all  the  property  in  the  assess- 
ment district,  to  be  established  by  drawing  a 
line  midway  between  the  street  to  be  improv- 
ed and  the  next  parallel  or  converging  street 
on  each  side  thereof,  except  that.  If  the  prop- 
erty adjoining  the  street  to  be  Improved  was 
divided  into  lots,  the  district  line  should  eui- 
brace  the  entire  depth  of  all  lots  '*f routing 
on"  such  street,  and  if  the  line,  when  drawn 
midway,  would  divide  a  lot  lengthwise,  run- 
ning within  25  feet  of  the  nearer  boundary 
thereof,  then  it  should  diverge  and  follow 
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such  boundary.  If  there  were  no  parallel  or 
converging  streets,  the  line  was  to  be  drawn 
300  feet  from  the  street  to  be  improved, 
while,  if  a  parallel  or  converging  street  exist- 
ed only  on  one  side,  the  line  on  the  other 
side  should  be  drawn  equidistant  with  the 
fine  thus  indicated.  Throughout  the  charter 
the  phrases  "fronting  upon  or  adjoining'* 
and  "fronting  upon  or  bordering  on"  were 
used  in  reference  to  assessments  on  the 
linear  basis,  while  sidewalk  assessments 
were  directed  on  abutting  property.  The 
charter  defined  "lot"  as  the  lots  shown  by 
recorded  plats;  but  if  there  were  no  such 
plat,  or  if  the  owners  of  the  property  had 
disregarded  the  lines  of  the  lots  as  platted, 
and  treated  two  or  more  or  fractions  thereof 
as  one  lot,  then  the  whole  should  be  regard- 
.  ed  as  one  lot  An  entire  block,  bordered  by 
a  street  to  be  improved,  was  improved  by 
the  erection  of  a  residence  and  outbuildings 
fronting  on  a  street  intersecting  the  former ; 
the  entrance  to  the  property  being  on  such 
intersecting  street.  The  half  of  another 
block,  which  was  vacant,  extended  length- 
wise 817  feet  on  another  intersecting  street, 
with  a  depth  of  225  feet  on  the  street  to  be 
improved,  and  taxes  had  been  assessed 
against  it  as  fronting  on  such  intersecting 
street,  while  residences  on  the  other  half  of 
the  block  faced  the  parallel  intersecting 
street.  Neither  tract  had  been  platted  as 
provided  by  the  charter.  Held,  that  draw- 
ing an  assessment  district  line  so  as  to  in- 
clude these  entire  tracts  violated  the  charter. 
The  words  "adjoining"  and  "fronting"  in  the 
charter  are  not  synonymous.  Collier's  Es- 
tate V.  Western  Paving  &  Supply  Co.,  79  S. 
W.  947.  949,  180  Mo.  362. 

St  Louis  City  Charter,  art  6,  i  14,  pro- 
vides that  the  total  cost  of  grading  streets, 
etc.,  shall  be  ascertained,  and  one-fourth 
thereo#  shall  be  assessed  on  all  property 
^'fronting  on  or  adjoining  the  improvement," 
in  the  proportion  that  the  frontage  of  each 
'lot  so  fronting  or  adjoining"  bears  to  the 
total  aggregate  frontage  of  all  lots  or  parcels 
of  ground  "fronting  on  or  adjoining"  the  im- 
provement, and  the  remaining  three-fourths 
shall  be  levied  and  assessed  on  all  the  prop- 
erty in  the  district  to  be  defined  and  bound- 
ed by  drawing  a  line  midway  between  the 
street  to  be  improved  and  the  next  parallel 
or  converging  street  on  each  side  of  the  im- 
proved street,  provided  that,  if  the  property 
is  divided  into  lots,  the  district  line  shall  be 
80  drawn  as  to  include  the  entire  depth  of  all 
lots  "fronting"  the  street  to  be  improved, 
and  that  the  assessment  shall  be  in  the  pro- 
portion that  the  area  of  each  lot  or  parcel  of 
ground,  or  a  part  of  each  parcel  of  ground, 
lying  w^ithin  the  district,  bears  to  the  total 
area  of  the  district,  exclusive  of  streets  and 
alleys.  Held,  that  where  a  parcel  of  land 
sought  to  be  assessed  for  a  street  improve- 
ment' had  never  been  divided  into  lots  or 
platted,    and   such   property   fronted   on   a  ^ 
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street  other  than  the  one  improved,  the  tax- 
ing district  for  the  assessment  of  the  three- 
fourths  of  the  cost  of  the  improvement 
should  be  ascertained  by  dividing  it  midway 
between  the  street  improved  and  the  next 
parallel  street.  The  words  "fronting"  and 
"adjoining"  in  the  charter  are  synonymous. 
Meier  v.  City  of  St  Louis,  79  S.  W.  955,  956, 
958,  180  Mo.  891. 

Where,  in  1875,  the  United  States  gov- 
ernment built  a  dike,  which  follows  the 
course  of  a  bulkhead  line  established  under 
Laws  1857,  c  763,  along  the  north  shore  of 
Staten  Island,  substantially  east  and  west  in 
front  of  the  uplands  of  plaintiff  and  defend- 
ant, and  the  waters  within  the  dike,  prior  to 
the  erection  of  a  wharf  and  bulkhead  upon 
defendant's  neighboring  uplands  and  fillings, 
were  unnavigable  for  ordinary  commercial 
purposes,  and  the  bulkhead  line,  both  legally 
and  physically,  indicates  the  line  of  deep  wa- 
ter, plaintiff's  riparian  rights  are  determined 
with  reference  thereto ;  the  "front"  of  plain- 
tiff's lands,  from  which  she  has  right  of  ac- 
cess to  deep  water,  being  that  portion  which 
is  abreast  of  the  bulkhead  line,  namely,  its 
north  shore.  Dooley  v.  Proctor  &  Gamble 
Mfg.  Co.,  137  N.  Y.  Supp.  737,  740,  77  Misc. 
Rep.  398. 

As  street  froottase 

The  "front  property  line,"  within  the  re- 
striction of  deeds  of  property  platted  into 
lots  that  no  building  shall  be  erected  within 
20  feet  of  the  front  property  line  of  any 
street,  includes,  \n  the  case  of  a  corner  lot, 
the  line  of  the  street  on  which  is  the  side  of 
the  lot,  as  well  as  the  line  of  the  street  on 
which  the  lot  faces.  Waters  v.  Collins  (N. 
J.  Ch.)  70  Att.  984. 

FRONT  DOOR 

A  return  on  substituted  service  that  it 
had  been  served  by  posting  and  leaving  on 
the  "door*'  of  the  usual  dwelling  place  of  the 
person  sought  to  be  served  was  not  equiva- 
lent to  stating  that  it  was  left  and  posted  on 
the  "front  door,"  as  required  by  the  Code. 
King  V.  Davis,  137  Fed.  198,  206. 

FRONT  FOOT 

The  mode  of  assessing  property  for  side- 
walk improvements,  known  as  the  "front  foot 
rule,"  does  not  limit  the  amount  of  the  as- 
sessment by  the  special  benefits  accruing  to 
the  property  charged  with  the  cost  of  the^ 
improvements.  Wilzinski  v.  Greenville,  37 
South.  807,  808,  85  Miss.  393. 

FRONTAGE 

A  statute  authorizing  a  special  tax  ou 
the  lots  "on  any  street"  for  the  improvement 
of  the  street,  and  providing  for  the  appor- 
tionment of  the  cost  upon  the  several  lots 
according  to  the  "frontage,"  contemplate  that 
the  property  shall  front  on  the  street  improv- 
ed, and  a  city  paving  a  street  together  with 
the  area  at  the  place  of  intersection  with  an- 
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other  street  cannot  levy  a  special  tax  on 
property  abutting  on  the  latter  street  City 
of  Chllllcothe  ex  rel.  Meek  y.  Henry,  118  S. 
W.  486,  488, 136  Mo.  App.  468. 

A  description  in  an  assessment  roll  of 
property  as  the  east  half  of  a  certain  lot 
having  38  ''feet  front"  and  a  depth  of  66  feet, 
and  situate  on  the  east  side  of  a  certain 
street  and  north  of  the  cross  street,  is  mis- 
leading and  inadequate,  being  made  without 
reference  to  the  map  of  the  lots ;  the  state- 
ment that  the  lot  has  a  **frontage"  suggest- 
ing that  it  is  bounded  on  a  street  or  some 
other  open  space,  whereas  the  portion  of  the 
lot  sought  to  be  assessed  abutted  on  the  side 
of  another  lot,  and  not  on  a  street;  and 
there  being  noUiing  in  the  description  of  the 
assessment  roll  sufficiently  apprising  one  of 
the  location  of  the  frontage,  and  therefore 
from  what  point  the  line  of  depth  is  to  be 
measured.  Fulton  v.  Krull,  93  N.  E.  494, 
496,  200  N.  Y.  105. 

FRONTAGE  RATE 

"In  the  city  of  Chicago  the  system  pre- 
vails of  charging  what  is  known  as  a  'front- 
age rate*  against  every  building  which  fronts 
upon  a  street,  through  or  along  which  a 
water  main  has  been  laid.  This  'frontage 
rate'  is  in  addition  to  the  charges  made  for 
instruments  of  service  which  may  be  used  in 
the  building.  It  is  based  upon  the  minimum 
of  12  feet  front  of  a  one-story  building,  and 
increases  as  the  frontage  increases  and  the 
number  of  stories  in  the  building  increases." 
Denver  v.  Denver  Union  "^ater  Co.,  91  Pac. 
918,  924,  41  Colo.  77. 

FRUCTUS 

FRTJCTUS  INDUSTRIALES 

"In  no  sense  can  trees,  the  natural  and 
permanent  growth  of  the  soil,  be  regarded  as 
partaking  of  the  character  of  emblements  or 
'fructus  Industriales,*  but  are  a  part  of  the 
inheritance  and  can  only  become  personal  by 
actual  severance,  or  by  severance  in  contem- 
plation of  law,  as  the  effect  of  a  proper  in- 
strument of  writing."  Slocum  v.  Seymour, 
36  N.  J.  Law,  138,  139,  13  Am.  Rep.  432. 

Crude  turpentine  in  turpentine  boxes  in 
the  pine  trees  in  a  state,  to  be  dipped  up,  is 
personal  property,  and  the  turpentine  crop  Is 
properly  cKissed  with  "fructus  industriales," 
as  it  requires  annual  labor  and  cultivation. 
Richbourg  v.  Rose,  44  So.  69,  74,  53  Fla.  173, 
125  Am.  St.  Rep.  1061,  12  Ann.  Cas.  274. 

Where  plaintift  leased  a  farm  in  January 
on  which  there  was  then  a  vineyard  and 
crop  of  young  grape  plants,  nearly  a  year 
old,  attached  to  the  parent  vines,  making  no 
reservation  as  to  crops,  and  on  the  following 
March,  when  the  plants  were  ready  for  sever- 
ance and  transplanting  and  when  it  was  nec- 
essary for  them  and  for  the  vineyard  that 
they  be  severed,  the  lessee  severed  them 
and  appropriated  them  to  his  own  use,  where- 


upon the  lessor  brought  action  for  waste  to 
recover  treble  damages  under  the  statute. 
The  plants  were  personal  property,  "fructus 
industriales,"  not  belonging  to  the  inherit- 
ance, and  for  their  removal  the  lessor  had 
no  cause  of  action.  Deltenre  v.  Deltenre, 
133  S.  W.  632,  633,  152  Mo.  App.  487. 

FRTJCTUS  NATURAIiES 

Those  crops  which  grow  from  perennial 
roots,  and  which  do  not  require  the  natural 
labor  of  the  owner  to  bring  them  into  ex- 
istence, are  called  "fructus  naturales,"  and 
pass  to  the  heir  at  law  or  devisee  as  a  part 
of  the  real  estate.  Slmanek  t*  Nemetz,  97 
N.  W.  508,  510,  120  Wis.  42. 

FRUIT  ' 

Fruit  hermetically  sealed  in  bottles, 
which  is  preserved  by.  the  sealing  rather  than 
by  the  sugar,  etc.,  in  the  surrounding  fluid, 
is  dutiable  as  "fruits  ♦  ♦  ♦  prepared," 
under  Tariff  Act  July  24,  1897,  c.  11,  {  1, 
Schedule  G,  par.  262,  rather  than  as  "fruits 
preserved  in  sugar,"  etc.,  under  paragraph 
263.  United  States  v.  Reiss  &  Brady,  166 
Fed.  746,  747,  92  O.  a  A.  408. 

Cherries 

Cherries  which  have  been  prepared  by 
removing  the  stems  and  pits  and  washing 
away  dirt,  natural  acid,  etc.,  so  as  to  prevent 
decay  in  transi)ortatlon,  and  which  are  Im- 
ported in  a  very  weak  saline  solution,  are 
dutiable  as  fruits  In  their  own  juices,  under 
Tariff  Act  July  24,  1897,  c.  11,  |  1,  Schedule 
G,  par.  263.  A.  L.  Causse  Mfg.  Co.  v.  United 
States,  143  Fed.  690,  691. 

Cherries,  which  have  been  washed,  pit- 
ted, and  packed  in  salt  water  to  preserve 
them  in  transit,  are  not  dutiable  as  **fniits 
preserved  ♦  ♦  ♦  in  their  own  Juices,"  un- 
der Tariff  Act  July  24,  1897,  c.  11,  S  1;  Sched- 
ule G,  par.  263,  but  as  "edible  fruits  ♦  •  • 
prepared  in  any  manner,"  under  paragraph 
262.  Causse  Mfg.  Co.  v.  United  States,  151 
Fed.  4,  6,  80  C.  C.  A.  461. 

Certain  cherries  imported  in  casks,  In  a 
surrounding  fluid  containing  alcohol  added 
for  the  purpose  of  resisting  fermentation 
and  decay,  the  cherries  being  an  Inedible 
variety,  intended  to  be  used  in  the  manufac- 
ture of  cherry  juice,  are  specially  provided 
for  in  paragraph  263,  Schedule  G,  §  1,  c.  11, 
Tariff  Act  July  24,  1897,  as  "fruits  preserved 
in  ♦  ♦  ♦  spirits,**  and  are  not  dutiable  un- 
der paragraph  299,  Schedule  H,  S  1,  c  11,  of 
said  act,  either  as  "cherry  juice"  or  as  an 
unenumerated  article  similar  thereto,  "either 
in  material,  quality,  texture,  or  the  use  to 
which  it  may  be  applied,**  under  section  7  of 
said  act  Voight  v.  Mihalovitch,  125  Fed.  78, 
79,  81,  82,  83. 

Certain  fruit  in  spirits,  consisting  of 
cherries  in  maraschino,  is  not  dutiable  under 
paragraph  218,  Tariff  Act  Aug.  27,  1894,  a 
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3^19,  S  1,  Schedule  G,  relating  to  "fruits  pre- 
served in  sirup,"  but  under  section  3  of  said 
act,  as  unenumerated  manufactured  articles. 
United  States  t.  Keiss  &  Brady,  142  Fed. 
1039,  73  C.  C.  A.  185. 

Chutney 

The  article  commercially  known  as 
"chutney,"  which  consists  of  various  fruits 
preserved  with  sugar  and  spices,  is  dutiable 
as  "fruits  preserved,"  under  Tariff  Act  July 
24, 1897,  c.  11,  §  1,  Schedule  Q,  par.  268,  rath- 
er than  as  "edible  fruits  ♦  ♦  ♦  prepared," 
under  paragraph  262.  Park  &  Tllford  y. 
United  States,  164  Fed.  910,  912. 

As  emblements- 

See  Emblements. 

Iiemons 

Halved  lemons  In  brine  are  "fniits  In 
brine"  within  paragraph  55a,  in  the  Free 
List  of  the  Tariff  Act  July  24,  1897,  c.  11, 
Schedules  G,  N,  and  not  dutiable  as  lemon 
peel  preserves  under  paragraph  267,  notwith- 
standing the  brine  renders  the  pulp  inedible 
and  the  only  value  is  In  the  peel.  Hill  Bros. 
Co.  V.  United  States,  123  Fed.  477,  478,  59 
C.  C.  A.  412. 

Umes 

Limes,  in  brine  held  not  to  be  dutiable  as 
"limes"  under  Tariff  Act  July  24,  1897,  c.  11, 
I  1,  Schedule  G,  par.  266  [U.  S.  Comp.  St. 
1901,  p.  16511,  but  to  be  free  of  duty  under 
section  2,  Free  List,  par.  596,  of  said  act,  as 
"fruits  in  brine,  not  specially  provided  for." 
Brennan  v.  United  States,  136  Fed.  743,  744, 
69  C.  C.  A.  395. 

As  meroliaiidifte 

See  Merchandise. 

Olives 

Ripe  olives  sometimes  called  "black 
olives,"  are  free  of  duty  under  Tariff  Act 
July  24,  1897,  c.  11,  |  2,  Free  List,  par.  559, 
as  "fruits  in  brine."  United  States  v.  Zuc- 
ca  &  Co.,  175  Fed.  578,  579. 

Pineapples 

Pineapples  preserved  in  cans  in  their 
own  juice,  with  3  per  cent,  of  sugar  added  for 
flavoring,  and  not  aiding  substantially  in  the 
preservation,  which  is  accomplished  by  the 
canning  process,  held  dutiable  as  "pineapples 
preserved  in  their  own  juice,"  and  not  as 
fruit  preserved  in  sugar,  under  Tariff  Act 
July  24,  1807,  c.  11,  §  1,  Schedule  G,  par. 
2G3.  United  States  v.  J.  S.  Johnson  &  Co., 
152  Fed.  164,  165,  81  C.  C.  A.  416. 

The  addition  of  from  2.28  to  8.82  per 
cent  of  sugar  to  pineapples  preserved  in  cans 
in  their  own  juice  does  not  remove  the  fruit 
from  the  provision  for  "pineapples  preserved 
in  their  own  juice,"  in  Tariff  Act  July  24, 
1897,  c.  11,  §  1,  Schedule  G,  par.  263,  30  Stat. 
171,  to  the  provision  in  the  same  paragraph 
lor  "fruits  preserved  in  sugar."    U.  H.  Dud- 


ley &  Co.  V.  United  States,  153  Fed.  881,  882, 
82  C.  C.  A.  627. 

The  provision  in  Tariff  Act  July  24, 
1897,  c.  11,  S  1,  Schedule  G,  par.  263,  for 
"pineapples  preserved  in  their  own  juice," 
held  not  to  Include  pineapples  in  which  su- 
gar has  been  used  as  a  preservative.  They 
are  dutiable  under  the  provision  in  the  same 
paragraph  for  "fruit  preserved  In  sugar.** 
U.  H.  Dudley  &  Co.  v.  United  States,  148  Fed. 
333,  334. 

Watemeloii 

A  "watermelon"  is  a  species  of  fruit, 
and  is  also  generically  a  vegetable.  Massey 
V.  aty  of  Columbus,  70  8.  E.  263,  264,  9  Oa. 
App.  9. 

FRUIT  DEAI.ER 

As  merchant,  see  Merchant.  # 

FRUIT  JUICE 

As  medicinal  preparation,  see  Medicinal 
Preparation. 

FRUITS 

ReTenue  synonyinons 

An  afl9davit  in  sequestration  proceeamgs, 
stating  that  plaintiff  fears  that  defendant 
will  make  use  of  his  possession  to  convert  to 
his  own  use  the  fruits  "or"  revenues  pro- 
duced by  the  property,  was  not  rendered  in- 
definite or  uncertain  by  the  use  of  the  word 
"or" ;  the  words  "fruits  and  revenues,"  as 
used  in  the  sequestration  statute,  being  syn- 
onymous. Hurlbut  V.  Gainor,  103  S.  W,  409, 
411,  45  Tex.  Civ.  App.  588. 

FUCK 

Where,  in  a  trial  for  homicide,  accused 
testified  that  prior  to  the  homicide  his  broth- 
er had  informed  him  that  deceased  had  stat- 
ed that  he  would  whip  accused  and  his  broth- 
er and  "fuck"  the  whole  family,  a  charge  on 
manslaughter  was  "not  insufficient  because  it 
did  not  charge  the  jury  that  insulting  con- 
duct towards  the  female  relatives  of  accused 
constituted  adequate  cause;  for  the  word 
"fuck"  only  conveyed  the  idea  of  ill  will 
towards  the  brother  of  acc^used,  and  a  purpose 
to  bring  on  a  difficulty  with  him,  especially 
in  view  of  affidavits  on  a  motion  for  a  new 
trial  averring  that  the  word  used  meant  "to 
whip,  or  beat,  or  chastise."  Lara  v.  State, 
95  S.  W.  1083,  1084,  50  Tex.  Cr.  R.  163. 

FUGITIVE  FROM  JUSTICE 

See,  also,' Flee  from  Justice. 

One  found  in  another  state  on  institution 
of  prosecution  against  him  who  refuses  to  re- 
turn voluntarily  is  a  fugitive  within  the  ex- 
tradition law,  though  he  left  openly,  not  in 
flight  or  with  any  intent  to  avoid  arrest ;  the 
manner  of  his  leaving  being  immaterial. 
Taylor  v.  Wise  (Iowa)  126  N.  W.  1126,  1127. 
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One  who  1b  wltUn  the  state  at  the  time 
of  the  commission  of  a  crime  and  thereafter 
leaves  it,  no  matter  for  what  reason,  or  un- 
der what  belief,  is  a  "fugitive  from  Justice'* 
of  that  state  within  the  meaning  of  the  Con- 
stitution and  laws  of  the  United  States.  A 
person  indicted  the  second  time  for  the  same 
offense  Is  none  the  less  a  fugitive  from  jus- 
tice within  the  meaning  of  Const.  U.  S.  art 
4,  §  2,  and  Rev.  St  {  6278,  governing  extradi- 
tion, because,  after  the  dismissal  of  the  first 
indictment,  on  which  he  was  originally  ex- 
tradited, he  left  the  state  with  the  knowledge 
of,  or  without  objection  by,  the  state  authori- 
ties. Basslng  v.  Cady,  28  Sup.  Ct  392,  394, 
208  U.  S.  3S6,  62  L.  Ed.  540,  13  Ann.  Cas.  905. 

A  person  who  departs  from  the  jurisdic- 
tion after  having  committed  an  act  in  fur- 
therance of  a  crime  subsequently  consum- 
mated is  a  "fugitive  from  justice*'  and  sub- 
ject to  extradition.  State  ex  rel.  Rinne  v. 
Gerber,  126  N.  W.  482,  484,  111  Minn.  132. 

The  belief  of  the  accused,  when  leaving 
the  demanding  state,  that  he  had  not  com- 
mitted any  crime  against  the  laws  of  that 
state,  does  not  prevent  his  being  a  fugitive 
from  justice  within  the  meaning  of  the  provi- 
sion of  Const  art  4,  §  2,  and  Rev.  St  |  5278, 
relating  to  extradition  proceedings.  Apple- 
yard  V.  Commonwealth  of  Massachusetts,  27 
Sup.  Ct  122,  123,  203  U.  S.  222,  51  L.  Ed. 
101,  7  Ann.  Cas.  1073. 

To  be  a  fugitive  from  justice  within  the 
meaning  of  the  provisions  of  Const  art  4,  § 
2,  and  Rev.  St  |  5278,  relating  to  extradi- 
tion proceedings,  it  is  only  necessary  that 
the  accused,  having  been  in  the  demanding 
state  when  the  crime  was  committed,  there- 
after leave  that  state  and  be  found  within 
the  territory  of  another.  Appleyard  v.  Com- 
monwealth of  Massachusetts,  27  Sup.  Ct  122, 
123,  203  U.  S.  222,  51  L.  Ed.  161,  7  Ann.  Cas. 
1073. 

A  fugitive  from  justice  is  one  who  com- 
mits a  crime  and  withdraws  himself  from 
the  jurisdiction  of  that  state  in  which  the 
offense  was  committed,  and  the  deputy  sher- 
iff has  no  power  to  pursue  such  a  fugitive 
into  another  state  and  claim  his  pay  or  com- 
pensation therefor  from  the  county  in  which 
he  is  deputy.  Roberts  v.  Board  of  Com'rs  of 
Custer  County,  105  Pac  797,  798,  17  Idaho, 
379. 

A  person  who,  after  having  been  con- 
victed of  a  crime  committed  within  a  state, 
when  sought  for,  to  be  subjected  to  the  sen- 
tence of  the  court  is  found  within  another 
state,  is  a  "fugitive  from  justice,**  within 
the  meaning  of  the  extradition  statute. 
Hughes  V.  Pflanz,  138  Fed.  980,  981,  71  C. 
C.  A.  234  (citing  Ex  parte  Reggel,  5  Sup. 
Ct  1148,  114  U.  S.  642,  29  L.  Ed.  250 ;  Rob- 
erts V.  Reilley,  6  Sup.  Ct.  291,  116  U.  S.  80, 
29  L.  Ed.  544). 

"One  may  be  a  nonresident  of  the  state 
and  also  a  fugitive  from  Justice,  or  a  fugi- 


tive from  Justice  and  still  be  a  resident  of 
the  state,*'  and  the  fact  that  an  information 
charges  that  accused  was  a  fugitive  from 
justice  during  a  certain  time  and  during 
said  time  was  not  an  'Inhabitant  or  resi- 
dent -of  this  state**  does  not  make  such  alle- 
gations repugnant  or  inconsistent  and  since 
they  are  conjunctively  pleaded,  to  prevent 
the  bar  of  limitation,  refusal  to  compel  the 
state  to  elect  as  to  which  ground  it  would 
rely  is  not  error.  "It  is  not  essential  that 
he  should  leave  the  state  before  he  could 
be  regarded  as  a  ^fugitive  from  justice.* 
One  who  commits  an  offense  and  conceals 
himself  to  avoid  arrest  is  a  'fugitive  from 
justice.'  If  he  successfully  hides  or  con- 
ceals himself  80  as  to  avoid  punishment  for 
his  crime,  although  sudi  concealment  may 
be  upon  his  own  premises,  he  is  as  much  a 
fugitive  from  justice  as  if  he  had  escaped 
Into  Canada.**  State  v.  Miller,  87  S.  W.  484, 
487,  188  Mo.  370  (quoting  and  approving 
State  V.  Harvell,  89  Mo.  588,  1  S.  W.  837). 

Purpose  or  time  of  filght 

"To  be  a  'fugitive  from  justice'  in  the 
sense  of  the  act  of  Congress  regulating  the 
subject  under  consideration,  it  is  not  nec- 
essary that  the  party  charged  should  have 
left  the  state  in  ^hlch  the  crime  is  alleged 
to  have  been  committed  after  an  indictment 
found  or  for  the  purpose  of  avoiding  a  pros- 
ecution anticipated  or  bvjjun,  but  simply 
that  having  within  a  state  committed  that 
which  by  its  laws  constitutes  a  crime,  when 
he  is  sought  to  be  subjected  to  its  criminal 
process  to  answer  for  his  offense  he  has  left 
its  jurisdiction  and  is  found  within  the  ter- 
ritory of  another."  Ex  parte  Dicltson,  ©9 
S.  W.  943,  947,  4  Ind.  T.  481  (quoting  and 
adopting  definition  in  Roberts  v.  Reilly,  116 
U.  S.  80,,  6  Sup.  Ct  291,  29  L.  Ed.  644). 

One  is  a  "fugitive  from  justice,*'  within 
Rev.  St  U.  S.  I  5278,  which  provides  for  the 
extradition  of  such  fugitive,  and  a  statute 
excepting,  from  the  limitation  of  time  for 
prosecuting  crimes,  "any  person  fleeing  from 
justice,"  where  he  is  within  the  state  at  the 
time  the  alleged  offense  was  committed,  and 
failed,  for  any  reason,  to  remain  therein 
until  the  bar  of  the  statute  was  complete, 
even  though  he  did  not  leave  for  the  purpose 
of  avoiding  prosecution.  In  re  Bruce,  132 
Fed.  390,  391. 

That  petitioner  remained  In  Alabama 
for  some  time  after  an  alleged  homicide, 
then  moved  to  Georgia,  remaining  In  con- 
stant communication  with  the  Alabama  au- 
thorities, and  where  his  location  was  known 
to  them  when  he  moved  to  Texas,  where  he 
lived  for  a  number  of  years  before  extradi- 
tion proceedings  were  instituted,  did  not 
prevent  him  from  being  a  "fugitive  from 
justice**  within  the  extradition  law,  which 
term  includes  any  person  who  commits  a 
crime  in  one  state  for  which  he  is  indicted, 
and  departs  therefrom  and  is  found  in  an- 
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other  state.    Ex  parte  Coleman,  113  S.  W. 
17,  21,  53  Tex.  Cr.  R.  93. 

It  is  not  necessary  that  the  person  ac- 
cused should  have  fled  from  the  state  in 
which  the  crime  is  alleged  to  have  been  com- 
mitted or  hare  left  it  in  apprehension  of  a 
prosecution  to  constitute  him  a  fugitive  from 
Justice  within  the  meaning  of  the  federal 
statute.  If,  having  been  within  a  state,  he 
is  accused  of  having  committed  while  there 
that  which  by  its  laws  constitutes  a  crime, 
and  when  he  is  sought  to  be  subjected  to 
criminal  proceeding  therefor  he  has  left  its 
jurisdiction  and  is  found  within  another 
state,  he  is  a  fugitive  from  justice.  It  is  not 
important  whether  the  accused  leaves  the 
state  to  avoid  prosecution  or  not.  His  mo- 
tive does  not  affect  his  relation  to  the  law. 
Commonwealth  v.  Hare,  36  Pa.  Super.  Ct 
125,  130.. 

To  be  a  "fugitive  from  justice,"  within 
the  meaning  of  Rev.  St  U.  S.  §  5278,  relative 
to  the  extradition  of  persons  accused  of 
crime,  it  is  not  necessary  that  the  party 
charged  should  have  left  the  state  in  which 
the  crime  is  alleged  to  have  been  committed, 
after  an  Indictment  found,  or  for  the  pur- 
pose of  avoiding  a  prosecution  anticipated 
or  begun,  but  simply  that,  having  within  a 
state  committed  that  which  by  its  laws  con- 
stitutes a  crime,  when  he  is  sought  to  be  sub- 
jected to  its  criminal  process  to  answer  for 
his  offense,  he  has  left  its  jurisdiction  and 
Is  found  within  the  territory  of  another. 
Depoilly  v.  Palmer,  28  App.  D.  C.  324,  329. 

FULFILLED 

Where  a  city  clerk  has  examined  a  peti- 
tion for  the  removal  of  a  city  officer,  and  cer- 
tified that  he  had  compared  the  names  on 
the  petition  for  removal  with  the  great  reg- 
ister and  found  the  petition  sufficient,  it  im- 
plies that  the  petition  ''fulfilled  the  require- 
ments of  the  law.*'  Good  v.  Common  Coun- 
cil of  City  of  San  Diego,  90  Pac.  44,  47,  5 
Cal.  App.  265. 

FULL 

See  In  FulL 

The  term  "full,"  In  a  statute  providing 
that  an  act  shall. be  of  **fuir'  force  and  ef- 
fect from  a  certain  date,  implies  that  the 
statute  shall  have  soine  effect  at  once,  where 
necessary  to  carry  out  the  intention  of  the 
Legislature,  and  where  Laws  1905,  c.  703, 
created  the  office  of  county  auditor  and  im- 
posed on  him,  among  others,  certain  duties 
previously  laid  on  the  register  of  deeds, 
some  of  which  could  not  be  performed  dur- 
ing the  incumbency  of  then  existing  officers, 
and  further  provided  that  the  act  should  be 
in  full  force  and  effect  from  and  after  the 
expiration  of  the  term  of  office  of  existing 
officers,  the  operation  of  the  act  was  post- 
poned till   the  expfaration  of  such  term  of  J 


office  only  as  to  those  duties  which  could 
not  be  performed  before  that  time  by  the 
new  auditor,  but  as  to  other  duties  took  ef- 
fect at  once.  Fortune  v.  Board  of  Oom'ra 
of  Buncombe  County,  52  S.  E.  950,  953,  140 
N.  C.  322. 

TWLL  ANB  ENTIRE  USE 

Where  defendant  contracted  to  employ 
plaintiff,  an  individual  shop  owner,  to  pro- 
duce certain  drop  forgings  for  plaintiff's 
plant,  and  plaintiff  agreed  to'  give  defendant 
during  the  period  specified  the  "full  and  en- 
tire use"  of  the  plant  with  the  exception  of 
one  machine,  defendant  was  bound  to  keep 
the  shop  employed  during  the  period.  Speirs 
V.  Union  Drop-Forge  Co.,  54  N.  B.  497,  498, 
174  Mass.  175. 

FULL  AND  FAIR  CASH  VAI.UE 

See,  also.  Full  Cash  Value. 

The  term  ''full  and  fair  cash  value,"  as 
used  in  a  statute  requiring  an  assessor  to 
fix  the  valuation  of  property  at  its  full  and 
fair  cash  value,  contemplates  the  full  and 
fair  cash  value  at  the  time  the  valuation  is 
made,  with  reference  to  all  practicable  uses 
to  which  the  land  with  its  buildings -can  be 
put.  Tremont  &  Suffolk  Mills  v.  City  of 
Lowell,  89  N.  E.  1028.  1029,  163  Mass.  283. 

FULL  ANB  FAIR  STATEMENT  OF  ALL 
THE  FACTS 

The  term  "full  and  fair  statement  of 
all  the  facts,"  as  applied  to  the  statement 
to  counsel  to  obtain  advice  as  to  the  com- 
mencement of  a  criminal  prosecution,  does 
not  mean  all  the  facts  discoverable,  but  all 
the  facts  within  the  knowledge  of  the  person 
making  the  statement.  If  he  knows  facts 
enough  either  personally  or  by  credible  in- 
formation which,  when  fairly  and  fully  stat- 
ed, results  in  advice  which  is  honestly  follow- 
ed in  commencing  the  prosecution,  that  is 
sufficient.  King  v.  Apple  River  Power  Co., 
Ill  N.  W.  668.  670,  131  Wis.  575,  120  Am. 
St  Rep.  1063,  11  Ann.  Cas.  951. 

Where  one,  before  instituting  a  criminal 
prosecution,  states  to  an  attorney  fully  all 
the  facts  within  his  knowledge  or  of  which 
he  has  reasonably  reliable  information,  and 
acts  upon  the  advice  of  such  attorney,  he 
has  in  the  legal  sense  probable  cause  for  his 
action  rendering  him  immune  from  liability 
for  malicious  prosecution.  The  attorney  con- 
sulted before  a  criminal  prosecution  need 
not  be  necessarily  the  public  prosecutor,  and 
the  term  "full  and  fair  statement  of  all  the 
facts"  does  not  call  for  all  facts  reasonably 
discoverable  or  require  the  informer  to  make 
diligent  inquiry  in  respect  thereto.  Topo- 
lewski  V.  Plankinton  Packing  Co.,  126  N.  W. 
554,  558,  143  Wis.  52. 

FULL  AND  FREE  USE  AND  ENJOY- 
MENT 

A  provision  in  a  chattel  mortgage  of 
cordwood    reserving   to    the   mortgagor   the 
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"full  and  free  use  and  enjoyment"  thereof 
does  not  authorize  the  sale  of  the  wood  by 
the  mortgagor.  Meyer  v.  Munro,  71  Pac. 
969,  970,  9  Idaho,  46. 

FUXX  AND  TRUE  VAIiUE 

There  is  a  marked  distinction  between 
the  terms  "full  and  true  value"  and  "full 
and  true  cash  value,"  as  used  in  statutes  re- 
lating to  taxation.  Richardson  v.  Howard, 
120  N.  W.  768,  769,  23  S.  D.  86. 

FULL  ANSWER 

Under  section  77  of  the  Ck)de  of  Civil 
Procedure,  providing  that  a  party  against 
whom  a  judgment  or  order  has  been  ren- 
dered, without  other  service  than  by  publica- 
tion in  a  newspaper,  may  at  any  time  with- 
in three^  years  of  the  date  of  the  judgment 
or  order  have  the  same  opened  and  be  let  in 
to  defend,  and,  before  the  judgment  or  or- 
der shall  be  opened,  the  applicant  shall  give 
notice  to  the  adverse  party  of  his  intention 
to  make  application  and  shall  tile  a  "full 
answer"  to  the  petition,  the  "full  answer" 
mentioned  must  be  interpreted  to  mean  that 
the  answer  must  be  full  and  complete  as  a 
pleading  by  the  defendant  in  the  cause.  It 
need  not  present  a  defense  coextensive  with 
the  entire  demand,  or  with  every  demand  of 
the  petition,  and  whatever  defense  it  propos- 
es must  be  complete  and  perfect  in  the  sense 
of  fully  overcoming  the  portions  of  the 
plaintiff's  claim  against  which  it  is  directed, 
and  it  must  subvert  sufficient  of  the  cause  of 
action  set  forth  in  the  petition  to  make  it 
worthy  of  consideration  in  the  doing  of  sub- 
stantial justice  between  the  parties.  Hence 
an  answer  filed  in  connection  with  an  ap- 
plication to  open  a  judgment  rendered  upon 
publication  service  under  the  act  of  1901, 
relating  to  the  collection  of  delinquent  taxes, 
on  real  estate,  which  is  otherwise  sufficient, 
is  a  full  answer  if  it  shows  that  one  per 
cent  of  the  judgment  consists  of  taxes  in- 
tentionally levied  for  si)eclflc  purposes  not 
sanctioned  by  any  provision  of  law,  and  in- 
terest on  such  taxes.  Williams  v.  Board  of 
Com'rs  of  Kiowa  County,  88  Pac.  70-72,  74 
Kan.  693  (citing  Durham  v.  Moore,  29  Pac. 
472,  48  Kan.  135). 

FULL  BENEFIT  AND  ENJOYMENT 

An  agreement  by  an  employs  to  give  his 
employer,  who  was  a  candy  manufacturer, 
"the  full  benefit  and  enjoyment"  of  any  and 
all  inventions  which  he  might  make  pertain- 
ing to  the  employer's  business,  imports  an 
agreement  for  a  shop  right  or  license  to  use 
such  inventions  merely,  and  does  not  entitle 
the  employer  to  an  assignment  of  patents  se- 
cured by  the  employe  therefor.  Hildreth  v. 
Duff,  143  Fed.  139. 

FyLL  OASH  VALVE 

See,  also.  Full  and  Fair  Cash  Value. 

A  statute  requiring  that  a  taxpayer  de- 
siring to  attack  the  valuation  in  the  assess- 


ment of  his  property  must,  under  oath,  state 
the  "full  cash  value"  of  his  property,  was 
not  complied  with  in  an  objection  to  an  as- 
sessment made  in  1903  by  stating  that  the 
property  was  assessed  at  a  specified  less  figure 
in  1902  and  that  the  assessed  valuation  in 
1902  was  a  "fair  valuation."  Humbird  Lum- 
ber Ck).  V.  Thompson,  83  Pac.  941,  945,  946, 
U  Idaho,  614. 

Ck)nst  CaL  art.  13,  ft  1,  provides  that  all 
property  in  the  state  not  exempt  under  the 
laws  of  the  United  States  shall  be  taxed  in 
proportion  to  its  value  to  be  ascertained  as 
provided  by  law.  Garrjring  out  the  command 
to  provide  for  the  ascertainment  of  the  value 
of  property  to  be  taxed,  it  was  enacted  by  Pol. 
Code,  f  3627,  that  all  taxable  property  shall 
be  assessed  at  its  "full  cash  value,"  and  by 
section  3617  that  the  terms  "value"  and  "full 
cash  value"  mean  the  amount  at  which  the 
property  would  be  taken  in  payment  of  a  just 
debt  due  from  a  solvent  debtor.  San  Fran- 
cisco Nat  Bank  v.  Dodge,  25  Sup.  Gt  384, 
385, 197  U.  S.  70.  49  L.  Ed.  669. 

According  to  Pol.  Code,  ft  3617,  the  terms 
"value"  and  "full  cash  value"  mean  the 
amount  at  which  property  would  be  taken  in 
payment  of  a  just  debt  due  from  a  solvent 
debtor.  Crocker  v.  Scott,  87  Pac  102,  106, 
149  Cal.  575. 

The  term  "full  cash  value,"  as  used  in 
Pol.  Code  XDal.  |  3627,  requiring  all  taxable 
property  to  be  assessed  at  its  "full  cash  val- 
ue," defined  by  Pol.  Code,  |  3617,  to  mean  the 
amount  at  which  the  property  would  be  taken 
in  payment  of  a  just  debt  due  from  a  solvent 
debtor,  is  synonymous  with  the  requirements 
in  the  assessment  of  shares  of  stock  that  their 
market  value  must  be  the  criterion ;  the  gen- 
eral market  value  of  stock  being  its  true  cash 
and  selling  value.  San  Francisco  Nat  Bank 
V.  Dodge,  25  Sup.  Ct  384,  386,  197  U.  S.  70, 
49  L.  Ed.  669. 

"Market  value"  is  synonymous  with  the 
terms  "value"  and  "full  cash  value,"  defined 
by  Pol.  Code,  f  3617,  as  the  amount  at  which 
the  property  would  be  taken  in  payment  of  a 
just  debt  from  a  solvent  debtor,  and  the  mar- 
ket value  of  stock,  fairly  represents  its  full 
cash  value  In  absence  of  exceptional  circum- 
stances giving  it  an  abnormal  value,  so  that 
any  inference  of  fraud  by  the  placing  of  an 
excessive  valuation  on  stock,  taken  as  a  basis 
for  assessing  a  corporate  franchise.  Is  rebut- 
ted by  a  showing  that  the  value  of  the  fran- 
chise was  ascertained  by  the  approv^  method 
of  deducting  from  the  aggregate  market  value 
of  its  stock,  the  value  of  its  tangible  prop- 
erty, and  taking  the  difference  as  the  fran- 
chise value.  City  of  Los  Angeles  v.  Western 
Union  Oil  Co.,  118  Pac  720,  721, 161  Cal.  204 ; 
Western  Union  Oil  Co.  v.  Los  Angeles  County, 
118  Pac.  721,  161  Cal.  718. 

Laws  1901,  p.  238,  ft  10,  provides  that  all 
taxable  property  shall  be  assessed  at. its  full 
cash  value,  and  section  3,  subd.  5,  provides 
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that  the  term  "value"  in  "full  cash  value" 
means  the  amount  at  which  the  property  would 
be  taken  in  payment  of  a  Just  debt  due  from  a 
solvent  debtor.  Held,  that  the  words  "cash," 
**falr,"  or  •*true"  value  of  the  property,  as 
alleged  in  a  complaint  attacking  an  assess- 
ment, were  not  the  same  as  the  words  "full 
cash  value"  used  in  the  act,  and  therefore  did 
not  allege  that  the  property  was  assessed  at 
more  than  its  full  cash  value.  Humblrd  Lum- 
ber Co.  V.  Thompson,  83  Paa  941,  945,  11 
Idaho,  614. 

FUIX  COMPEK8ATIOK 

When  used  to  define  damages  recover- 
able, the  words  *full  compensation"  mean 
simply  "comi)ensation."  In  an  action  for  per- 
sonal injuries,  an  instruction  authorizing  the 
Jury  to  assess  t^lain tiff's  damages  at  such 
amount  as  would  "fully"  compensate  him 
was  not  erroneous,  since,  while  plaintiff  was 
entitle  to  recover  only  such  damages  as  would 
fairly  and  reasonably  compensate  him,  yet 
in  contemplation  of  law,  to  be  either  a  fair 
or  reasonable  compensation,  the  damages  must 
be  a  full  compensation  for  the  injuries.  Tex- 
as &  P.  R.  Co.  V.  McCarty,  108  S.  W.  764,  765, 
49  Ter.  Civ.  App.  532. 

FUIil.  CONTROL 

See  Under  Pull  Control. 

In  a  will  containing  five  clauses,  the  first 
directing  the  payment  of  debts  and  funeral 
expenses,  the  second  giving  testator's  dwell- 
ing house  to  his  wife,  "she  to  dispose  of 
same  at  her  pleasure,"  the  third  giving  his 
wife  moneys  arising  from  collections  which 
might  be  made,  "she  to  dispose  of  same  at  her 
pleasure,"  the  fourth  providing,  "All  the  rest 
of  my  estate  I  give  her  *full  control,' "  and 
the  fifth  appointing  executors,  "full  control" 
did  not  mean  merely  control  during  the  wife's 
life,  but  the  phrase  Implied  complete  domin- 
ion, and  the  wife  took  an  absolute  estate. 
Welsh  V.  Gist,  61  Atl.  665,  666,  101  Md.  606. 

FUIX  COPY 

Rev.  St.  S  1695,  providing  that  in  case  of 
a  voluntary  assignment  a  full  and  true  copy 
thereof  shall  be  filed  by  the  officer  taking  the 
same  in  the  office  of  the  clerk  of  the  circuit 
court,  is  sufficiently  complied  with  by  the 
filing  of  a  duplicate  original  instead  of  a 
"copy."  Western  Twine  Co.  v.  Teasdale,  73 
N.  W.  568,  570,  97  Wis,  652. 

FUIX  EVIDENCE 

Under  Pub.  Laws  1866,  p.  431,  (  7,  au- 
tborizing  a  town  to  appoint  commissioners 
to  designate  the  crossings  and  lines  of  streets 
and  providing,  that  the  records  or  maps  or 
profiles  filed  by  them  shall  be  "full  evidence" 
of  the  street,  the  term  "full  evidence"  merely 
means  prima  fada  Latbrop  v.  City  of  Mor- 
rlstown,  47  Atl.  450,  65  N.  J.  Law,  467 ;  Id., 
ei  Aa  852,  853,  67  N.  J.  Law,  247. 


FULL  EXTENT 

The  instruction  that  the  defense  of  con- 
tributory negligence  involves  the  element  that 
plaintiff  knew  and  appreciated  the  full  extent 
of  the  danger  can,  notwithstanding  the  words 
'*full  extent,"  mean  nothing  more  than  that 
plaintiff  had  full  appreciation  of  the  danger ; 
and  so  is  not  erroneous.  Collier  v.  McCllntic- 
Marshall  Const.  Co.  (Iowa)  138  N.  W.  522,  523. 

FULL  FAITH  AND  CREDIT 

The  "full  faith  and  credit"  commanded 
by  section  1,  art  4,  of  the  federal  Constitu- 
tion, to  be  given  by  each  state  to  the  judicial 
proceedings  of  every  other  state,  does  not 
mean  that  such  proceedings  shall  be  given  any 
greater  faith  and  credit  in  a  sister  state  than 
they  would  be  accorded  in  the  state  where 
taken.  Schuler  v.  Ford,  80  Pac.  219,  221,  10 
Idaho,  739,  109  Am.  St  Rep.  233,  3  Ann.  Cas. 
336. 

The  requirement  of  the  federal  Constitu- 
tion that  "full  faith  and  credit"  shall  be  given 
by  states  to  the  judicial  decrees  of  other 
states  requires  the  other  states  to  give  a  de- 
cree In  one  state  the  force  and  effect  to  which 
It  was  entitled  in  the  state  where  rendered. 
The  mere  domicile  within  the  state  of  one 
party  to  the  marriage  does  not  give  the 
courts  of  that  state  jurisdiction  to  render  a 
decree  of  divorce  enforceable  in  all  the  other 
states  by  virtue  of  the  full  faith  and  credit 
clause  of  the  federal  Constitution  against  a 
nonresident  who  did  not  ap];)ear  and  was  only 
constructively  served  with  notice  of  the  pend-  ' 
ency  of  the  action.  Haddock  v.  Haddock,  26 
Sup.  Ct  525,  526,  201  U.  S.  562,  50  L.  Ed.  867, 
5  Ann.  Cas.  1. 

E\ill  faith  and  credit  are  not  denied  an 
Illinois  judgment  by  Code  Civ.  Proc.  N.  Y. 
I  1780,  which,  as  construed  by  the  New 
York  courts,  precludes  the  maintenance  of 
an  action  on  such  judgment  by  one  foreign 
corporation  against  another,  because  it  is  not 
upon  a  cause  of  action  which  arose  within 
the  state.  Anglo-American  Provision  Co.  v. 
Davis  Provision  Co.  No.  1,  24  Sup.  Ct  92,  191 
U.  S.  373,  48  L.  Ed.  225. 

The  refusal  of  the  courts  of  a  state  to 
adopt  the  construction  of  a  life  insurance  con- 
tract made  in  the  state  by  a  foreign  insurance 
company  which  adopted  the  form  of  the  pol- 
icy to  conform  with  the  laws  of  the  state  of 
its  incorporation  was  not  a  failure  to  give 
"full  faith  and  credit"  to  the  laws  of  the  state 
where  the  company  was  incorporated  within 
the  meaning  of  the  constitutional  provision 
that  "full  faith  and  credit"  shall  be  given  in 
each  state  to  the  public  acts,  reicords,  and 
judicial  proceedings  of  every  other  state. 
Washington  Life  Ins.  Co.  v.  Glover  (Ky.)  78. 
S.  W.  146,  147. 

The  constitutional  provision  is  as  applica- 
ble to  a  decree  of  the  Circuit  Court  in  the 
Southern  District  of  New  York  as  to  a  decree 
in  the  state  courts;  but  the  constitutional  pro- 
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vision  does  not  preclude  the  conrta  of  tft^  state 
In  which  the  Judgment  is  presented  from  in- 
quiry as  to  the  Jurisdiction  of  the  court  by 
which  the  Judgment  is  rendered.  Whether 
one  is  a  priry  to  a  judgment  rendered  in  a  sis- 
ter state  must  be  determined  by  the  law  of 
the  state  where  the  question  arises,  notwith- 
standing the  full  faith  and  credit  clause  of 
the  federal  Constitution,  the  purpose  of  which 
was  not  to  enlarge  or  change  the  Jurisdiction 
'  of  the  courts  of  the  several  states,  but  to 
prescribe  the  precise  weight  to  be  attached  to 
foreign  Judgments.  Old  Dominion  Copper  Min- 
ing &  Smelting  Co.  v.  Bigelow,  89  N.  E.  193, 
213,  214,  216,  203  Mass.  159,  40  L.  R.  A.  (N.  8.) 
314  (quoting  and  adopting  Brown  v.  Fletch- 
er's Estate,  28  Sup.  Ct  702,  703.  210  U.  S.  82, 
88,  52  L.  Ed.  966.  Citing  and  adopting  De- 
posit Bank  of  Frankfort  v.  Frankfort,  24  Sup. 
Ct.  154,  191  U.  8.  499,  48  L.  Ed.  276 ;  Central 
Nat.  Bank  v.  Stevens,  18  Sup.  Ct.  403,  169  U. 
S.  432,  460,  42  L.  Ed.  807;  Board  of  Public 
Works  V.  Columbia  College,  17  Waa  [84  U. 
S.]  521,  21  L.  Ed.  6ST). 

The  "full  faith  and  credit"  clause  of  the 
federal  Constitution  does  not  prevent  the 
courts  of  one  state  awarding  on  the  then  ex- 
isting conditions  the  custody  of  minors,  then 
living  in  the  state  with  their  mother,  to  their 
father  though  the  decree  of  divorce  of  the 
court  of  another  state  had  awarded  custody  to 
their  mother.  Ex  parte  Stewart,  137  N.  Y. 
Supp.  202,  204,  77  Misc.  Rep.  524. 

'  FULL  JURISDIOTIOir 

Const.  1S90,  S  159,  which  declares  that 
the  chancery  court  shall  have  full  Jurisdic- 
tion in  all  matters  of  equity,  means  that  in 
whatever  is  a  matter  of  equity  the  court's 
power  to  adjudge  is  full,  and  that,  when  the 
court  takes  hold  of  a  subject,  it  ought  to  dis- 
pose of  it  fully  and  finally,  the  word  "full" 
implying  that  nothing  is  reserved,  and,  as 
thus  construed,  the  provision  is  broadly  de- 
claratory of  the  rule  that,  where  equity  has 
Jurisdiction  for  one  purpose,  it  acquires  Ju- 
risdiction for  all  purposes,  and  a  court  of 
chancery,  having  statutory  Jurisdiction  un- 
der Laws  1910,  c.  134,  to  abate  a  liquor  nui- 
sance, may  not  only  abate  the  nuisance,  but 
may  also  render  Judgment  for  the  statutory 
penalties.  "State  v.  Marshall,  56  South.  792, 
796,  100  Miss.  026. 

FULL  LEGISLATIVE  POWERS 

In  a  statute  conferring  upon  a  board  of 
school  commissioners  "full  legislative  pow- 
ers," the  expression  quoted  covers  the  entire 
field  of  lejrlslation  upon  this  subject,  includ- 
ing the  officers  and  agents  to  be  employed, 
the  mode  and  manner  of  their  election  or 
appointment,  the  tenure  of  their  respective 
offices,  their  duties  and  compensation,  and 
for  what  causes  and  by  whom  they  may  be 
suspended  or  removed  from  office.  These 
and  any  other  matters  requiring  legislation 
are  necps.sarily  embraced.     It  means  ample, 


complete,  perfect  powers,  not  wanting  in  any 
essential  quality.  Mobile  School  Com'rs  v. 
Putnam,  44  Ala.  506,  637. 

FULL-PAID  STOCK 

Building  associations  are  authorized  by 
statute  to  borrow  money  for  temporary  use 
when  applications  for  loans  exceed  the  ac- 
cumulations in  the  treasury  and  when  a  se- 
ries of  stock  has  matured.  The  issuing  by 
such  associations  of  "full-paid  stock*'  to 
serve  the  same  purpose  as  borrowing  is  an 
enlargement  of  their  scope  of  operations  not 
inconsistent  with  their  original  design  if  prop- 
erly restricted.  Folk  v.  State  Capital  Savings 
&  Loan  Ass'n,  63  Aa  1013,  1019,  214  Pa.  629. 

FULL  PARTIGULABS 

Under  an  accident  policy  requiring  writ- 
ten notice  of  the  happening  of  an  accident,  a 
letter  stating  that  Insured  had  been  found 
dead  at  a  specified  town  in  the  nighttime  on 
a  railroad  track,  and  that  apparently  deatli 
had  been  caused  by  his  being  run  over,  was 
not  fatally  deficient ;  the  requirement  of  no- 
tice being  that  the  fact  of  death  be  stated 
and,  as  far  as  known  at  the  time,  the  cause 
thereof,  so  that  the  insurer  may  inquire  in- 
to the  accident  and  the  circumstances  there- 
of, and  the  requirement  that  "full  particu- 
lars" be  given  not  meaning  that  all  the  de- 
tails of  the  accident  must  be  stated.  Correll 
V.  National  Ace.  Soc,  116  N.  W.  1046,  1047, 
139  Iowa,  36,  130  Am.  St.  Rep.  294. 


FULL 

Where  a  statute  gave  an  independent 
commission  "full  power**  to  pave  any  street 
in  an  annex,  the  power  was  not  conditional, 
nor  did  it  mean  power  to  pave  only  such 
streets  as  the  council  might  name,  but  was  a 
plenary  power  of  an  independent  agency 
without  restriction.  City  of  Baltimore  ▼. 
Flack,  64  Atl.  702,  708,  104  Md.  107. 

The  words  "full  power,"  in  the  Florida 
Constitution  giving  the  Legislature  full  pow- 
er to  pass  laws  to  prevent  unjust  discrimina- 
tion and  excessive  charges  by  persons  and 
corporations  engaged  as  common  carriers  in 
transporting  persons  and  property  or  per- 
forming other  services  of  a  public  nature, 
mean  a  power  which  cannot  be  cut  down. 
Tampa  Waterworks  Co.  v.  City  of  Tampa,  26 
Sup.  Ct  23,  24,  199  U.  S.  241,  60  L.  Ed.  170. 

The  Canadian  Joint-stock  companies  act 
provides  that  the  affairs  of  a  corporation 
shall  be  managed  by  a  board  of  directors, 
who,  in  the  absence  of  other  provisions  in  a 
special  act  or  In  by-laws,  shall  elect  the  pres- 
ident. It  also  provides  for  by-laws  regulat- 
ing the  number  of  directors,  etc.,  and  the  ap- 
pointment, functions,  duties;  and  removal  of 
all  agents,  officers,  and  servants,  and  their 
remuneration.  The  charter  of  a  corporation 
organized  thereunder  provided  for  the  ap- 
pointment by  the  directors  from  among  their 
number  of  an  executive  committee  with  such 
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powers  as  the  by-laws  should  define,  and  a 
by-law  proTlded  that  the  directors  should 
annually  appoint  from  their  number  two  di- 
rectors, "who  with  the  president  shall  form 
an  executiye  committee,  and  said  committee 
shall  have  full  powers  of  the  hoard  of  direc- 
tors when  said  board  Is  not  In  session." 
Held,  that  such  "full  powers"  were  limited 
to  the  conducting  of  the  ordinary  business 
operations  of  the  corporation  and  did  not  in- 
clude the  general  powers  of  the  board  of  di- 
rectors under  the  statute  to  amend  the  by- 
laws, change  the  number  of  members  of  the 
committee,  remove  a  member  by  a  majority 
vote,  or  to  appoint  or  remove  officers  and 
fix  their  salaries.  Hayes  v.  Oanada,  Atlantic 
&  Plant  S.  S.  Co.,  181  Fed.  289,  292,  104  C. 
C.  A.  271. 

r 

FUI.I.  SATISFAOTIOK 

''Full  satisfaction"  of  the  minds  and 
consciences  of  the  jury  of  the  guilt  of  a  de- 
fendant is  no  compliance  with  the  rule 
which  requires  the  jury  to  be  convinced  of 
guilt  "beyond  all  reasonable  doubt"  Jones 
V.  States  36  South.  243,  84  Miss.  194. 

FUIX  STATE  OOVERIf ICENT 

The  phrase  "full  state  govenmient,"  In 
the  enabling  act  (Act  Cong.  Jan.  16,  1906,  c. 
3335,  §  21  [34  Stat  267]),  providing  that  the 
constitutional  convention  may  by  ordinance 
provide  for  the  election  of  officers  for  a  **full 
state  government,"  includes  not  only  the  state 
officers  whose  powers  and  duties  are  coex- 
tensive with  the  limits  of  the  state,  but  in- 
cludes all  the  officers  whose  duties  in  any 
manner  are  connected  with  the  administra- 
tion of  the  state  government;  and  the  con- 
stitutional convention  had  authority  to  pro- 
vide for  the  election  of  all  the  officers  provid- 
ed for  in  the  Constitution.  Frantz  v.  Autry, 
91  Pac.  193,  212,  18  Okl.  661. 


A  provision  in  a  contract  of  employment 
by  which  the  employ^  was  to  give  his  "full 
time  to  the  company's  service"  is  in  its  na- 
ture ambiguous.  It  does  not  require  24  hours 
a  day  nor  every  moment  of  his  waking 
hours.  On  the  other  hand,  it  imdoubtedly 
does  require  that  ^^  shall  make  that  em- 
ployment his  business  to  the  exclusion  of  the 
conduct  of  another  business,  such  as  usually 
calls  for  the  substantial  part  of  a  manager's 
time  or  attention.  Where  the  managing  of- 
ficer of  a  corporation  devoted  his  entire  busi- 
ness days,  of  approximately  nine  hours,  and 
about  one-half  of  his  evenings,  to  the  com- 
pany's, service,  it  could  not  be  said  that  he 
failed  to  give  his  full  time  to  the  company, 
though  he  at  the  same  time  looked  after  his 
mother's  estate  and  the  finances  of  another 
company  and  occupied  a  place  on  the  directo- 
ry of  a  bank.  Johnson  v.  Stoughton  Wagon 
Co..  95  N.  W.  394,  397,  118  Wis.  438. 


FITLIi  TITLE 

Where  an  entryman  devised  the  land, 
and  the  devisees  conveyed  through  mesne  con- 
veyance duly  registered,  to  plaintiff,  whose 
grantor  had  held  adverse  possession  for  more 
than  10  years,  the  title  thereby  acquired  was 
superior  to  the  title  acquired  by  the  entry- 
man's  heirs,  to  whom  a  patent  was  issued 
after  his  death,  under  Rev.  St  art.  3347,  de- 
claring that,  whenever  the  action  of  any  per- 
son to  recover  land  is  barred  by  limitations, 
the  person  having  peaceable  and  adverse  pos 
session  shall  have  full  title,  precluding  all 
claims ;  the  "full  title"  meaning  in  such  case 
all  of  the  title  which  had  emanated  from  the 
state.  Burton's  Heirs  v.  Carroll,  72  S.  W.. 
581,  582,  96  Tex.  820. 

TVJ^Iii  TRUE,  AND  CORRECT  COPIT 

The  phrase  *'full,  true,  and  correct  copy," 
in  a  certificate  to  a  transcript  reciting  that 
it  contains  a  "full,  true,  and  correct  copy" 
of  the  petition,  demurrer,  and  journal  entry, 
does  not  purport  to  be  a  full,  true,  and  com- 
plete transcript  of  all  the  papers  and  pro- 
ceedings in  the  case,  as  appears  from  the 
records  in  the  office  of  the  clerk  of  court; 
and  in  the  absence  of  a  complete  record, 
where  the  cause  is  presented  on  a  transcript, 
it  will  be  presumed  that  the  trial  court  took 
proper  steps  to  and  did  correct  any  appar- 
ent errors  appearing  on  the  face  of  an  incom- 
plete transcript.  Wade  v.  Mitchell,  79  Pac. 
95,  96,  14  Okl.  168. 

FUIili,     TRUE,     AND     DETAILED     AC- 
COUNT 

To  constitute  a  true  account  within  Act 
March  5,  1906  (P.  L.  78),  requirhag  candi- 
dates for  nomination  to  file  a  "full,  true,  and 
detailed  account'*  of  expenditures  made  to 
secure  the  nomination,  the  account  must  set 
forth  each  sum  disbursed  by  the  candidate, 
whether  personally  or  by  his  agent  for  elec- 
tion expenses,  the  date  of  each  disbursement, 
the  name  of  the  person  to  whom  paid,  and 
the  purpose  for  which  it  was  disbursed,  and 
the  accQunt  must  be  accompanied  by  vouchers 
for  all  sums  exceeding  $10,  and  the  filing  of 
the  receipts  of  the  agents  of  the  candidate 
for  money  placed  in  their  hands  does  not 
meet  the  requirements  of  the  act  In  re  Um- 
bel, 80  Atl.  541,  542,  231  Pa.  94. 

FULL  VAIiUE 

The  term  "fuU  value,"  as  used  in  the 
rule  that  an  implied  warranty  of  title  aris- 
es on  the  sale  of  a  chattel  for  full  value, 
means  that  there  must  be  no  such  inadequacy 
of  price  as  would  warn  a  prudent  buyer  that  - 
the  seller's  acceptance  of  it  was  suspicious; 
not  that  the  exact  value  must  be  paid.  Shul- 
tls  V.  Rice,  89  S.  W.  357,  358,  114  Mo.  App. 
274. 

Under  the  employers'  liability  act  of 
1909,  now  Civ.  Code  1910,  §  2782,  fixing  the 
measure  of  damages  for  a  negligent  homicide 
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within  the  provisions  of  the  act  at  the  '*full 
value  of  the  life  of  the  deceased,"  the  quot- 
ed phrase  means,  as  defined  by  Civ.  Code 
1910,  f  4425,  the  full  value  of  the  life  of  the 
deceased,  v^thout  deducting  for  necessary  o: 
other  personal  expenses  of  the  deceased,  had 
he  lived.  Atkinson  v.  Hardaway,  73  S.  R 
556,  10  Ga.  App.  889. 

FUIiLT  ADMINISTERED 

Since  property  of  a  bankrupt  conveyec 
in  fraud  of  creditors  is  not  property  of  the 
estate  until  the  sale  is  set  aside,  the  exist- 
ence of  a  cause  of  action  by  the  trustee  to  set 
aside  such  conveyance  was  insufficient  to  es- 
tablish that  the  estate  was  not  fully  admin- 
istered when  it  was  closed,  within  Bankrupt- 
cy Act  July  1,  1898,  c.  541,  ft  2,  subd.  8,  pro- 
viding that  estates  shall  be  closed  whenever 
it  appears  that  they  have  been  '*fully  admin- 
istered," by  approving  the  final  accounts  and 
discharging  the  trustees ;  and  section  11,  par. 
"d,*'  declaring  that  suits  shall  not  be  brought 
by  or  against  a  bankrupt's  estate  after  two 
years  from  the  time  the  estate  is  closed. 
Kinder  v.  Scharff,  55  South.  769,  770,  129 
La.  218. 

TXTLLY  DEVEI.OPED  MINE 

In  a  prosecution  for  obtaining  money  un- 
der false  pretenses,  by  representing  that  the 
mine  of  a  corporation  in  which  defendant 
sold  the  prosecuting  witness  stock  was  a  fully 
developed  mine,  the  Jury  were  instructed 
that  '*a  'fully  developed  mine*  is  a  deposit  of 
metals  or  minerals  whose  underground  works 
or  developments  are  of  such  an  extent  or  na- 
ture as  to  permit  of  the  extraction  of  the 
metals  and  minerals  therein  contained  with 
profit  without  further  waste  work."  Held, 
that  the  Instruction,  though  incorrect  as  a 
general  proposition,  properly  defined  the 
meaning  of  the  term  "fully  developed  mine" 
as  used  by  defendant  in  his  representations 
to  the  prosecuting  witness.  To  constitute  a 
"fully  developed  mine,"  it  is  not  necessary 
that  the  mine  shall  be  in  such  a  condition 
that  the  metals  or  minerals  therelh  con- 
tained may  be  extracted  with  profit  without 
further  waste  work,  as  it  would  be  "fully 
developed"  if  the  ore  was  sufficiently  exposed 
and  ready  for  extraction  to  permit  active 
operations  in  the  regular  course  of  mining, 
although,  owing  to  the  barrenness  of  the 
ore,  it  would  be  impossible  to  work  it  with 
profit.  People  v.  Whalcin,  98  Pac.  194,  196, 
154  Cal.  472. 

FUIiLT  DISTRIBUTED 

Rev.  Laws,  c.  167,  §  127,  providing  that, 
where  an  attachment  has  been  dissolved  by 
appointment  of  a  receiver,  the  receiver  shall 
not  be  discharged  until  all  the  assets  which 
have  come  into  his  hands  have  been  "fully 
distributed,"  precludes  the  remission  of  as- 
sets, as  to  which  an  attachment  had  been  dis- 
solved by  the  appointment  of  an  ancillary 


receiver,  by  the  ancillary  receiver  ta  himself 
as  receiver  in  another  state;  the  require- 
ment that  the  assets  shall  be  "fully  distrib- 
uted" not  being  satisfied  by  a  remission  of 
assets  to  a  receiver  In  another  state,  but  de- 
manding a  division,  apportionment,  and  de- 
livery of  the  assets.  Second  Nat  Bank  of 
Pittsburgh  ▼.  J.  G.  Lappe  Tanning  Oo.,  84  N. 
B.  301,  302,  198  Mass.  159. 

FUIXT  IK  VIEW 

An  instruction,  in  an  action  for  injuries 
at  a  railroad  crossing,  which  declares  that 
if  the  view  was  in  any  manner  obstructed  it 
was  the  duty  of  the  plaintiff  to  stop,  will  be 
construed  as  equivalent  to  saying  that  if  the 
track  was  not  "fully  in  view,"  that  is  to  say, 
if  there  was  an  obstruction  of  the  view  by  a 
hill,  bank,  trees,  or  in  any  manner,  due  oare 
requires  the  traveler  on  the  common  highway 
to  stop  and  listen  before  attempting  to  cross. 
State,  to  Use  of  Manfuso,  v.  Western  Mary- 
land R.  Co.,  62  Atl.  754,  756,  102  Md.  257. 

TXTLLY  PAID  IN 

The  language  of  section  1765,  Rev.  St. 
1898,  "capital  fully  paid  in,"  contains  the 
idea  of  full  payment  of  the  authorized  capi- 
tal into  the  corporation,  either  in  money  or 
its  equivalent  in  property,  effecting  an  ex- 
tinguishment of  the  subscription  liability  for 
the  stock,  and  an  actual  addition  to  the  cap- 
ital of  the  corporation,  not  a  mere  agreement 
to  contribute  to  the  capital  stock.  Williams 
V.  Brewster,  93  N.  W.  479,  483,  117  Wis.  370. 

FUIXT  SATISFIED 

Defendant  is  given  the  full  benefit  of  the 
doctrine  of  reasonable  doubt  by  on  instruc- 
tion that  the  jury  must  be  "fully  satisfied" 
of  defendant's  guilt  before  they  can  convict 
him;  and  if  not  "fully  satisfied"  that  he  did 
the  act  charged  they  must  acquit.  State  y. 
Charles,  76  S.  E7.  715,  716, 161  N.  C.  286. 

FUNCTION 

See  Executive  Function;  Governmental 
Function;  Judicial  Function;  Legisla- 
tive Function;  Municipal  Function; 
New  Function. 

With  reference  to  patents.  It  is  not  al- 
ways clear  what  is  meant  by  the  use  of  this 
elastic  and  indefinite  word  '"function."  But 
it  is  thought  that  the  assertion  of  a  new 
function  or  effect  should  only  be  sustsalned 
upon  proof  of  novel  or  unexpected  properties 
or  uses  capable  of  producing  novel  results. 
General  Electric  Co.  v.  Yost  Electric  Mfg. 
Co.,  139  Fed.  568,  570,  71  C.  C.  A.  552. 

The  phrase  "functions  of  a  machine^"  as 
used  in  the  patent  law,  defined  as  that  power 
or  property  of  the  machine  of  acting  in  the 
specific  manner  designed  or  intended  by  its 
construction;  in  other  words,  that  which  the 
machine  is  designed  to  do,  as  distinguished 
from  the  machine  itself  and  from  the  prod- 
uct of  its  action  on  something  external  to  it- 
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self.  American  Steel  &  Wire  €k>.  t.  Denning 
Wire  &  Fence  Co.,  160  Fed.  108,  110 ;  Den- 
ning Wire  &  Fence  Go.  v.  American  Steel  & 
Wire  Co.  of  New  Jersey,  109  Fed.  793,  798, 
95  C.  G.  A.  259. 

The  **functIon  of  a  court  of  Justice"  is  to 
ascertain  and  declare  the  truth  on  the  issues 
presented,  and  not  to  see  that  truth  and  er- 
ror are  treated  with  the  same  favor,  and. 
while  reserving  to  the  Jury  the  right  and  du- 
ty of  deciding  upon  facts  according  to  their 
own  conscience,  the  court  shouM  not  hesitate, 
when  in  his  opinion  the  occasion  demands  it, 
to  make  such  comments  on  the  evidence  as 
he  believes  will  direct  the  Jury  to  right  con- 
dnsions.  Desautelle  v.  Nasonvllle  Woolen 
Co.,  66  Atl.  579,  680,  28  R.  I.  261. 

FUND 

See  Available  Funds;  City  Improvement 
Fund;  Contingent  Fund;  County  Fund; 
Expense  Fund;  General  Fund;  Im- 
provement Fund  Tax;  Money  Order 
Funds;  Paving  Fund;  Permanent 
Fund;  Public  Funds;  Reserve  Fund; 
Sinking  Fund;  Special  Fund;  Trust 
Fund. 

Webster  defines  "fund"  as  follows:  "(1) 
An  aggregation  or  deposit  of  resources  from 
which  supplies  are  or  may  be  drawn  for  car- 
rying on  any  work,  or  for  maintaining  exist- 
ence. (2)  A  stock  or  capital;  a  sum  of  mon- 
ey appropriated  as  the  foundation  of  some 
commercial  or  other  operation  undertaken 
with  a  view  to  profit;  that  reserve  by  means 
of  which  expenses  and  credit  are  supported; 
as,  the  fund  of  a  bank,  commercial  house, 
manufacturing  corporation,"  etc.  Under  San 
Antonio  City  Charter,  §  112,  which  provides 
that  creditors  of  the  dty  having  established 
claims  shall  be  entitled  to  warrants  drawn 
on  the  city  treasurer,  which  shall  be  num- 
bered, "designating  the  fund  out  of  which 
the  same  are  payable,"  a  Judgment  creditor 
of  the  city  may  refuse  a  back  tax  warrant 
in  discharge  of  the  Judgment,  where  there  is 
no  back  tax  fund  in  existence;  the  word 
"fund**  in  the  charter  not  including  uncol- 
lected back  taxes  which  may  never  be  col- 
lected. City  of  San  Antonio  r.  Routledge, 
102  S.  W.  756,  768,  46  Tex.  Civ.  App.  196. 

In  Acts  1885-86,  p.  142,  c.  1233,  §  9,  pro- 
viding that  churches  and  all  property  of 
seminaries,  Asylums,  hospitals,  infirmaries, 
and  colleges,  and  all  other  funds  devoted 
to  charitable  purposes,  shall  be  exempt  from 
taxation,  the  word  "funds**  is  used  in  the 
sense  of  "capital.**  City  of  Louisville  t. 
Weme  (Ky.)  80  S.  W.  224,  225. 

Real  estate  obtained  by  an  appropriation 
made  by  a  fraternal  benefit  association  from 
its  reserve  fund  for  a  home  ofiice  intended 
to  be  used  for  that  purpose  is  not  exempt 
from  taxation  as  a  part  of  such  fund  under 
Gen.  St  1909,  {  4313.  Life  &  Annuity  Ass*n 
V.  Shilling,  120  Pac.  548,  549,  86  Kan.  290. 


C^beoks,  notes*  UUs,  stoeka,  and  bonda 

Certificates  of  stock  in  a  bank  on  which 
only  60  per  cent,  has  been  paid  and  which 
were  held  by  the  bank  as  security  for  Hhq 
balance,  are  not  moneys,  funds,  op  credits 
of  the  bank  within  Free  Banking  Act,  §  30 
(Rev.  St  $  3821—85),  making  It  an  offense 
for  an  officer  of  a  bank  to  embezzle  moneys, 
funds,  or  credits  of  the  bank.  State  v. 
Davis,  96  N.  E.  1022,  1025,  85  Ohio  St  40. 

The  word  "funds,**  as  used  in  Rev.  St 
S  3821 — 85,  relating  to  embezzlement  by  bank 
officers,  means  permanent  investment  for  in- 
come, stock  of  convertible  use,  or,  perhaps 
in  its  broadest  sense,  it  is  merely  synony- 
mous with  ''assets,'*  but  a  certificate  of  stock 
is  not  an  asset  when  the  real  thing  of  which 
the  certificate  is  only  evidence  of  title  is 
within  complete  control  of  the  creditor  com- 
pany. State  V.  Davis,  96  N.  £.  1022,  1025, 
85  Ohio  St.  43. 

In  Rev.  St  §  5209,  which  makes  it  a 
criminal  offense  for  any  officer  or  agent  of 
a  national  bank  to  embezzle,  abstract,  or 
willfully  misapply  "any  of  the  moneys,  funds, 
or  credits  of  the  association,**  the  word 
"moneys"  refers  to  the  currency  or  circulat- 
ing medium  of  the  country;  the  word 
"funds**  refers  to  government,  state,  county, 
municipal,  or  other  bonds,  and  to  other  forms 
of  obligations  and  securities  in  which  invest- 
ments may  be  made;  and  the  word  "credits" 
refers  to  notes  and  bills  payable  to  the  bank, 
and  to  other  forms  of  direct  promises  to  pay 
money  to  it  United  States  v.  Smith,  152 
Fed.  542,  544  (citing  United  States  v.  Greve. 
65  Fed.  489). 

The  term  "funds,"  as  used  in  Code,  S 
1841,  providing  that  savings  banks  may  re- 
ceive on  deposit  the  savings  and  funds  of 
others,  is  not  limited  to  money.  It  is  used 
In  connection  with  "savings**  and  was  evi- 
dently intended  to  include  notes,  bills,  stocks, 
bonds,  and  other  securities  appropriate  for 
deposit  in  such  an  institution,  and  which  it 
has  long  been  customary  to  leave  there  for 
safe-keeping.  Shetwood  v.  Home  Sav.  Bank, 
109  N.  W.  9,  11,  131  Iowa,  528. 

Money 

A  "fund**  is  well  defined  as  money  or  its 
equivalent  gathered  for  or  to  be  appropriated 
to  a  specific  object.  McCammon  v.  Cooper, 
69  N.  E.  658,  659,  69  Ohio  St  366. 

A  "fund,**  as  generally  understood  and 
defined,  means  a  sum  of  money,  and  the 
words  "pay  over"  are  commonly  used  with 
reference  to  money  and  never  as  the  equiva- 
lent of  a  conveyance  or  a  transfer  of  real 
estate.  Where  a  testator  directed  his  exec- 
utor to  divide  his  property  into  as  many 
portions  as  there  were  children  living  at  his 
decease  or  who,  having  previously  died,  had 
left  lawful  issue,  and  upon  the  death  of  his 
daughters  directed  the  executor  to  pay  over 
the  portion  or  part  of  the  "fund**  then  held 
for  the  benefit  of  such  daughter,  there  was 
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an  implied  power  of  sale  of  the  real  estate. 
Burnham  y.  White,  102  N.  Y.  Supp.  717,  719, 
117  App.  Div.  516. 

• 

In  the  case  of  the  division  of  a  township 
and  the  establishment  of  a  new  township, 
the  new  township,  under  Bev.  St.  1906,  § 
1377,  providing  that  in  case  of  a  division  of 
any  township  the  "funds"  in  the  treasury  of 
such  township  shall  be  partitioned  to  the 
new  township,  is  entitled  not  only  to  its 
portion  of  the  money  in  the  treasury  of  the 
original  township  at  the  time  the  new  town- 
ship is  established,  but  also  to  money  there- 
after in  the  treasury  to  the  extent  the  same 
was  collected  from  the  territory  established 
into  the  new  township.  Gooley  v.  State  ex 
rel.  Village  of  Bay,  78  N.  E.  309,  370,  74  Ohio 
St.  252. 

FUNDAMENTAI.  ERROR 

"Fundamental  error,"  which  will  be  con- 
'ddered,  whether  assigned  or  not,  is  that  go- 
ing to  the  foundation  of  the  case,  or  taking 
from  defendant  a  right  essential  to  his  de- 
fense. Rea  V.  State,  105  Pac.  3S6,  3  Okl.  Or. 
28L 

FUNDED  DEBT 

Village  Law,  |  41,  subd.  2,  permits  wo- 
men posi>csslng  the  qualifications  to  vote  for 
village  ofllcers,  except  that  of  sex,  who  own 
property  assessed  at  the  preceding  assess- 
ment, to  vote  upon  a  proposition  to  "raise 
money  by  taxes  or  assessment."  General 
Municipal  Law,  §  6,  provides  that  a  "funded 
debt'  shall  not  be  created  by  a  municipal 
coriK)ration,  unless  by  a  resolution  passed 
by  a  tw^o-thirds  vote  of  the  council  adopting 
it,  or  on  submission  to  the  taxpayers  of  the 
village  when  required  by  law.  A  proposi- 
tion was  submitted  to  the  voters  of  defend- 
ant village  to  issue  village  bonds  to  establish 
a  waterworks  system,  to  be  paid  by  the  an- 
nual levy  and  collection  of  taxes.  Held, 
that  the  bonds  would  be  a  "funded  debt," 
within  section  6,  which  Included  all  munici- 
pal indebtedness  evidenced  by  a  bond,  the 
principal  of  which  was  payable  after  the 
current  fiscal  year,  with  periodical  payments 
of  interest,  when  provision  for  paytnent  was 
made  by  future  taxation,  and  the  proposi- 
tion to  issue  them  was  one  to  "raise  money 
by  taxes  or  assessment,"  within  the  village 
law,  so  that  women  were  entitled  to  vote 
thereon,  and  the  election  was  void.  Gould 
V.  Village  of  Seneca  FaUs,  118  N.  Y.  Supp. 
648,  651. 

Under  General  Municipal  Law,  S  5,  the 
words  "funded  debt"  include  all  municipal 
indebtedness  embraced  in  or  evidenced  by 
a  bond  the  principal  of  which  is  payable  at  a 
time  beyond  the  current  fiscal  year  of  its  is- 
sue, with  periodical  terms  for  the  payment 
of  interest,  and  when  provision  is  made  for 
the  payment  by  raising  necessary  funds  by 
future  taxation  and  the  quasi  pledging  in 
advance  of  the  municipal  revenue.    Said  sec^ 


tion  6  declares  that  a  funded  debt  shall  not 
be  created,  except  by  resolution  or  ordinance 
passed  by  a  two-thirds  vote  of  the  members 
elected  to  the  board  or  council  adopting  it, 
or  submitted  to  and  approved  by  the  elec- 
tors of  the  town  or  county,  or  taxpayers  of 
the  village  or  city,  when  required  by  law. 
Held,  that  women  otherwise  qualified,  except 
for  sex,  were  entitled  to  vote  on  the  question 
of  the  levy  of  a  tax  to  pay  waterworks 
bonds  under  Village  Law,  §  128,  subd.  6, 
providing  that  a  woman  who  possesses  the 
qualifications  to  vote  for  village  officers,  ex- 
cept the  qualification  of  sex,  who  is  the  own- 
er of  village  taxable  property,  may  vote  on 
the  p^position  to  raise  money  by  tax  assess- 
ment Gould  V.  Village  of  Seneca  Falls,  121 
N.  Y.  S.  723,  724,  137  App.  Div.  417. 

FUHIDnfO 

A  corporati<>n  purchasing  the  property 
of  another  corpori^lon,  subject  to  a  mort- 
gage, securing  an  issi!r«t,of  $500,000  of  bonds, 
of  which  $425,000  werN  issued,  executed  a 
mortgage  on  such  properV  and  other  prop- 
erty to  secure  an  issue  of^ll,500,000  of  its 
bonds.     The  bonds  to  be  Is^ed  under  the 
mortgage  were  called  "refunding  mortgage 
bonds,"  while  the  bonds  secured'4)y  the  prior 
mortgage   were   called   "underlylWr    bonds. 
The  refunding  mortgage  recited  tif^^  ^^  ^^ 
subject  to  a  prior  mortgage,  and  ^^*  ^® 
mortgagor  desired  to  "fund"  the  l^®'^^' 
ness   thereby    secured,    and    that   $1P^'^ 
face  amount,  of  refunding  mortgage  wnds, 
should  be    reserved    to  be    issued    au^  ^^ 
livered  to  take  up  at  maturity,  or  be?*^ 
the    underlying    bonds,    and    that,     wF 
the    mortgagor    tendered     any     underlyi' 
bonds,   the    trustee,    in    exchange    therefo 
should   authenticate   and   deliver   refundin 
mortgage  bonds.    Each  of  the  bonds  statec. 
that  it  was  one  of  a  series  of  bonds  scoured, 
by   mortgage.     Held,    that   the  corporation 
was  entitled  to  receive  from  the  trustee  re- 
funding bonds  in  exchange  for  underlyins 
bonds,  whether  canceled  or  not,  or  to    ex- 
change such  bonds,  whether  canceled  or  not, 
for  cash  deposited  in  exchange  for  refunding 
bonds;    the   word   "funding"    meaning    tlie 
process  of  collecting  together  a  variety    ot. 
outstanding  debts  against  a  corporation  pay- 
able at  short  periods  and  substituting  tliere- 
for  a  single  form  of  indebtedness  payable  at 
periods   comparatively  remote.  .  Twin    State 
Gas  &  Electric  Co.  v.  Knickerbocker  Trust 
Co.,  120  N.  Y.  Supp.  704,  767,  135  App.  Div. 
467. 

FUNDS  OF  A  BANK 

Where  a  bank  receiving  a  deposit  ot 
county  funds  without  giving  the  statutory 
bond  therefor  thereby  became  a  trustee  for 
the  county  for  the  amount  of  the  deposit, 
the  county,  on  the  insolvency  of  the  bank, 
which  had  commingled  the  money  depositcni' 
with  its  funds  and  used  it  in  its  business 
as  the  funds  of  general  depositors,  could  f ol- 
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low  the  funds  not  only  In  the  actual  posses- 
sion of  the  bank  at  the  time  it  suspended, 
but  also  the  funds  held  in  correspondent 
banks,  the  expression  "the  funds  of  a  bank" 
meaning  all  its  funds,  including  deposits  in 
correspondent  banks.  Yellowstone  County  v. 
First  Tmst  &  Savings  Bank  of  Billings,  128 
Pac.  596,  599,  46  Mont.  439. 

FUNDS  OF  ESTATE 

On  an  appeal  from  a  decree,  constru- 
ing a  will,  an  order  providing  that  costs  of 
the  appeal  should  be  advanced  out  of  the 
"funds  of  this  estate"  means  the  funds  in 
the  hands  of  the  executor  at  the  time,  where 
the  costs  were  required  to  be  paid  within  the 
time  allowed  to  prosecute  the  appeaL  Boyce 
V.  McLeod,  68  AU.  135,  136,  107  Md.  1. 

FUNERAL 

A  "funeral"  is  merely  the  disposition  of 
the  bodies  of  human  beings  after  death, 
with  the  accompanying  rites  and  ceremonies. 
People  V.  Ringe,  110  N.  T.  Supp.  74,  76,  125 
App.  Div.  592. 


The  term  "funeral,"  in  the  law  as  to  the 
liability  of  estates  for  ''funeral  expenses/' 
includes  many  circumstances  and  may  cover 
varied  outlays.  The  term  embraces  not  only 
the  solemnization  of  interment,  but  the  cere- 
monies and  accompaniments  attending  ac- 
cording to  the  reli^ous  faith  and  sentimait 
of  the  friends  of  the  deceased.  Expenditures 
for  a  wake,  made  at  the  request  of  the  wid- 
ow of  decedent  who  left  no  children,  being 
reasonable,  are  recoverable  of  the  executors 
as  expenses  of  the  funeral;  they  being  prop- 
er in  character.  McCullough  v.  McCready, 
102  N.  Y.  Supp.  633,  634,  52  Misc.  Rep.  542. 

Reasonable  cost  of  keeping  a  burial  plot 
and  monument  in  repair  is  properly  a  part 
of  the  "funeral  expenses,"  exempt  from  the 
transfer  tax  on  an  estate;  and  so  a  bequest 
of  $250.  to  be  invested  and  the  income  used 
for  such  a  purpose,  is  exempt.  In  re  Ma- 
verick's Estate,  119  N.  Y.  Supp.  914,  915,  135 
App.  Div.  44. 

\m  deM 
See  Debt 

FUR 

Manufactures    of,    see    Manufactures — 
Manufactured  Articles. 

Pieces  of  fur  sewn  together  continuously 
for  convenience  or  safety,  but  not  intended 
to  be  used  as  articles  in  that  shape,  are  not 
articles  made  of  "fur,"  under  the  Tariff  Act 
of  1883,  Schedule  N,  but  are  dutiable  as 
"dressed  furs  on  the  skin,"  under  the  same 
schedule.  Fleet  v.  United  States,  148  Fed. 
335. 

Sheepskins,  purchased  indiscriminately 
and  imported   unsorted,  without  regard  to 


any  particular  use  to  which  they  might  be 
adapted,  and  not  shown  to  be  used  as  furs, 
are  not  classifiable  as  "furs,"  or  "fur  sldns," 
under  Tariff  Act  July  24,  1897,  c.  11,  §  2, 
Free  List  pars.  561,  562.  International  Hide 
&  Skin  Co.  V.  United  States,  177  Fed.  602. 

As  to  combings  of  loose  or  dead  hair  ob- 
tained in  preparing  rabbit  or  hare  skins, 
which  are  commercially  ki^own  as  "hares' 
combings"  or  "fur  waste,"  and  which,  after 
further  treatment,  are  used  as  an  adulterant 
In  cheap  hats,  held,  that  they  are  dutiable  as 
waste  under  Tariff  Act  July  24,  1897,  c.  11, 
§  1,  Schedule  N,  par.  463,  and  not  as  furs 
prepared  for  hatters'  use  under  paragraph 
426,  nor  free  of  duty  as  "furs,  undressed," 
under  section  2,  Free  List  par.  561.  United 
States  V.  Hatters'  Fur  Exchange,  153*  Fed. 
595,  596. 

The  provision  in  Tariff  Act  July  24, 
1897,  c.  11,  I  1,  Schedule  N,  par.  426,  for 
"furs  dressed  on  the  skin,"  does  not  include 
dressed  goose  skins  with  the  down  on.  Such 
articles  are  dutiable  as  "bird  skins,  •  •  • 
dressed  *  *  *  or  manufactured  in  any 
manner,"  under  paragraph  425.  Herskovitas 
&  Roth  V.  United  States,  180  Fed.  631,  632. 

Tariff  Act  July  24,  1897,  a  11,  I  2,  Free 
List  par.  561,  providing  for  "furs,  undress- 
ed," includes  undressed  clippings  and  de- 
tached portions  of  fur,  used  for  the  same 
purpose  as  the  skin  from  which  derived; 
and  such  material  is  therefore  removed  from 
the  provision  'for  "waste,  not  specially  pro- 
vided for,"  in  section  1,  Schedule  N,  par.  463. 
Hatters'  Fur  Exchange  v.  United  States,  175 
Fed.  588,  589. 

FURNACE 

As  appurtenance,  see  Appurtenance— Ap- 
purtenant. 

The  provision  for  "furnaces,"  in  Tariff 
Act  July  24,  1897,  c.  11,  {  1,  Schedule  C,  par. 
152,  does  not  include  so-called  arched  Purves 
furnaces,  consisting  simply  of  corrugated 
steel  cylinders  or  tubes,  which  are  not  fur- 
naces in  fact,  but  are  intended  to  be  used 
in  the  manufacture  of  furnaces.  Such  ar- 
ticles are  dutiable  under  the  provision  in  the 
same  paragraph  for  boiler  tubes  or  flues. 
Thomas  v.  F.  B.  Vandegrlft  &  Co.,  162  Fed. 
645,  646,  89  C.  O.  A.  437. 

FURNISH 

Ordinarily  to  "furnish"  means  to  deliver, 
or  to  supply,  and,  in  the  mechanic's  lien  law. 
to  deliver  or  supply  for  use  in  the  making  of 
the  improvement  or  erection  of  the  building. 
A.  E.  Shorthill  Co.  v.  iEtna  Indemnity  Co.  of 
Hartford,  Conn.  (Iowa)  124  N.  W.  613,  615. 

The  various  expressions  that  the  payor 
must  "pay,"  or  "furnish,"  or  "advance"  the 
consideration,  used  interchangeably  in  de- 
fining a  resulting  trust  all  imply  that  the 
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payor  does  something  and  that  he  has  the 
intention,  in  so  doing,  to  acquire  at  least  an 
equitable  interest  in  the  land.  Merrill  t. 
Hussey,  64  Ati.  819,  821,  101  Me.  439. 

A  contract  by  one  to  print  and  furnish  to 
another  illustrated  advertising  booklets  is 
not  a  contract  for  particular  personal  serv- 
ices, but  may  be  assigned;  the  word  "fur- 
nish" meaning  to  supply  or  provide.  H.  C. 
Browne  &  Co.  *v.  Jno.  P.  Sharkey  Co.,  115 
Pac.  156.  157,  58  Or.  480  (citing  4  Words  and 
Phrases,  p.  3010). 

The  word  "furnish,"  as  used  in  the  char- 
ter of  a  corporation  organized  for  the  pur- 
pose of  furnishing  treatment  for  a  certain 
disease  and  medical  and  surgical  treatment 
for  all  other  diseases,  means  to  "supply." 
The  corporation  is  entitled  to  contract  with 
persons  to  supply  medical  treatment  and  to 
contract  with  physicians  to  render  medical 
and  surgical  services.  State  ex  inf.  Sager  v. 
Lewin,  106  S.  W.  581,  582,  583,  128  Mo.  App. 
149. 

A  tender  of  a  certificate  of  stock  with  an 
assignment  upon  its  back,  and  a  power  to  the 
transferee  to  effect  a  transfer  of  the  same 
on  the  books  of  the  company  is  a  compliance 
with  a  contract  to  "furnish  shares  of  stock" 
thereby  indicated.  Noyes  v.  Spaulding,  27 
Vt.  420,  423,  426. 

A  charterer  who  contracts  to  "furnish" 
certain  towage  to  the  chartered  vessel  can- 
not relieve  himself  from  responsibility  for 
the  manner  in  which  the  service  is  perform- 
ed by  employing  a  tug  to  perform  it  but  is 
liable  for  any  damage  or  injury  caused  to 
the  vessel  through  the  negligence  or  fault  of 
such  tug.    The  Naos,  144  Fed.  292,  298. 

It  is  not  a  violation  of  the  statute,  for- 
bidding one  to  "furnish"  intoxicating  liquors 
for  one  who  lives  in  a  county  in  which  the 
traffic  in  intoxicating  liquors  is  prohibited, 
under  the  provisions  of  that  statute,  to  go 
into  a  county  where  such  traffic  is  not  pro- 
hibited, and  purchase  intoxicating  liquors  in 
any  quantity  for  his  own  use,  and  bring  the 
same  into  the  county  where  he  lives,  to  be 
used  therein  by  him  as  a  beverage,  and  such 
a  person  may,  under  the  statute,  not  only 
himself  purchase  intoxicating  liquor,  but  he 
may  also  do  so  by  another,  whom  he  has  con- 
stituted his  agent  for  that  purpose.  State 
v.  Lynch,  90  N.  E.  935,  936,  81  Ohio  St.  336, 
28  L.  R.  A.  (N.  S.)  334. 

That  plaintiff  brought  planks  to  another 
employ^,  from  which  the  latter  constructed 
certain  platforms,  did  not  constitute  a  "fur- 
nishing" of  the  contrivance,  within  Labor 
Law  (Laws  1897,  c  415,  p.  467).  Madden  v. 
Hughes,  93  N.  T.  Supp.  324,  326,  104  App. 
Div.  101. 

The  fact  that  the  general  contractor  per- 
mitted a  subcontractor  to  use  its  material 
for  the  coiLstruction  of  a  scaffold,  the  break- 
ing of  which  injured  an  employ^  of  the  sub- 
contractor,  did  not  make  the  scaffold  the 


general  contractor's  "property/'  or  make  it 
one  "furnished"  by  it,  within  the  Employer's 
Liability  Law  (Consol.  Laws  1909,  c.  31). 
Keyser  v.  Reld-Palmer  Const.  Co.,  138  N.  Y. 
Supp.  452,  454,  78  Misc.  Rep.  393. 

Administer  synonymoiis 

Though,  as  applied  to  a  physician  ad- 
ministering intoxicating  liquors  to  a  patient, 
the  word  "furnish"  is  synonymous  with  ad- 
minister, under  Laws  1881,  p.  235,  a  128,  §  3, 
as  amended  by  Laws  1885,  p.  237,  c.  149,  S  2, 
permitting  a  physician  to  administer  intoxi- 
cating liquors  to  a  patient  if  necessary,  an 
instruction  is  not  erroneous  because  the  word 
"furnish"  is  not  used  in  defining  "adminis- 
ter." State  V.  Wilson,  80  Pac.  565,  71  Kan. 
263. 

As  deliver 

The  wotd  "give"  may  be  treated  as 
synonymous  with  "deliver,"  which  is  the 
meaning  of  the  word  "furnish,"  in  a  stat- 
ute making  it  an  offense  to  "furnish"  liquor 
to  minors.  Southern  Exp.  Co.  v.  State,  58 
S.  E.  67,  69,  1  Ga.  App.  700. 

A  lease  provided  that  "party  of  the  first 
part  agrees  to  furnish  water,  sufficient  to  irri- 
gate land  above  described;  said  water  to 
come  from  an  artesian  well  located  on  land." 
Held,  that  the  word  "furnish"  was  used  in 
the  sense  of  "deliver** — tliat  is,  to  provide 
with  the  right  of  possession  and  use — ^and 
the  covenant  was  not  complied  with  where 
the  lessor  had  a  well  dug  and  the  contractor 
locked  it  so  th^t  the  lessee  could  not  get 
water  therefrom  without  breaking  the  lock, 
and  thereby  incurring  danger  of  litigation, 
or  by  bringing  legal  proceedings.  Smith  v. 
Hicks,  98  Pac.  138.  140,  14  N.  M.  060,  19  L. 
R.  A.  (N.  S.)  938. 

Where  a  person  for  the  purpose  of  de- 
livering or  selling  to  others  selects  food,  in- 
cluding oleomargarine,  with  an  opportunity 
for  examination  and  thereafter  delivers  siich 
food  to  guests  or  patrons,  he  "furnishes"  a 
substance  so  delivered  within  St  1898,  f 
4607d,  prohibiting  the  furnishing  of  oleomar- 
garine to  a  guest  or  patron  of  a  restaurant 
without  first  notif^'ing  him  that  the  sub- 
stance furnished  is  not  butter.  State  v. 
Welch,  129  N.  W.  656,  145  Wis.  86,  32  L.  R. 
A.  (N.  S.)  746  (citing  4  Words  and  Phrases, 
p.  3010). 

As  give  away 

Giving  away  intoxicating  liquor  is  with- 
in the  Inhibition  of  Acts  1902,  p.  92,  No.  90, 
forbidding  "furnishing  liquor,*'  but  not  ex- 
pressly forbidding  giving.  State  v.  Tague, 
56  Atl.  535,  536,  76  Vt.  118. 

As  sold  and  delivered 

To  furnish  materials  for  a  building,  there 
must  be  an  actual  or  constructive  delivery  of 
the  material  at  or  near  the  building;  the 
word  "furnished"  meaning  to  have  sold  and 
delivered.    Foster  Lumber  Go.  t.  Sigma  Ghi 
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Chapter  House  of  De  Panw  Unlyendty,  97 
N.  B.  801,  802,  49  Ind.  Ayp.  628. 

riiT]iis]&  for  maimfacturing  purposes 

See  Water  Furniahed  for  Manufacturing 
Purposes. 


kterlals 

The  word  "furnished,**  as  used  In  a' 
inechanica'  lien  law,  does  not  mean  that  the 
materials  must  be  delivered  at  the  build- 
ing, in  the  construction  of  ^vhich  materials 
are  furnished.  McEwen  t.  Union  Bank  & 
Trust  Go.,  90  Pac.  359,  361,  85  Mont  470. 

Where  the  last  item  of  charge  but  one  of 
an  itemized  account  and  lien  statement  filed 
by  a  subcontractor,  tmder  Snyder's  Comp. 
Laws  1909,  Si  6151,  6153,  was  for  material 
furnished  and  used  in  a  building,  and  the  last 
item  of  charge  was  for  material  not  actually 
so  used,  held,  that  the  latter  material  was 
not  furnished  within  the  contemplation  of 
the  statute,  and  that  the  60  days  within 
which  to  file  the  lien  statement  ran  from  the 
date  of  the  last  item  but  one,  and,  it  haying 
run  at  the  time  of  the  filing  of  a  statement, 
no  lien  attached.  P.  T.  Walton  Lumber  Ck). 
V.  Cox,  116  Pac.  798,  799,  29  Okl.  237. 

The  mere  delivery  of  material  by  a  sub- 
-contractor  to  a  contractor  at  the  latter's  place 
of  business,  the  latter  never  incorporating  it 
in  the  structure  for  which  it  was  bought,  or 
«ven  delivering  it  on  the  premises  or  to  the 
control  of  the  owner  of  such  structure,  is 
not  a  '*fumishing"  of  the  material  for,  in, 
or  about  the  construction  of  the  improvement, 
within  St  1898»  i  3315,  giving  the  subcontrac- 
tor a  lien  for  materials  so  furnished;  the 
intent  in  that  respect  being  shown  by  the 
concluding  sentence,  imposing  penalty  on  a 
principal  contractor,  who  without  consent  of 
and  with  intent  to  defraud  a  subcontractor 
uses,  or  causes  to  be  used,  material  for  an 
improvement  other  than  that  for  which  it 
was  represented  to  be  bought  Francis  & 
Nygren  Foundry  Ck>.  v.  King  Knob  Goal  Go^ 
126  N.  W.  39,  40, 142  Wis.  619. 

Fnmlsli  "Work 

The  contract  of  a  subcontractor  to  carve 
a.nd  erect  in  place  and  finish  exterior  marble 
work  on  a  building,  employed  because  of  his 
skill  in  that  class  of  work,  and  who  does  the 
work  In  the  sense  of  giving  it  intelligent  di- 
rection, and  who  Is  responsible  for  its  prop- 
•er  execution,  brings  him  within  the  terms 
and  reason  of  the  statute  as  one  "furDish- 
ing  work"  so  as  to  entitle  him  to  a  lien. 
Evans  Marble  Co.  ▼.  International  Trust  Co., 
60  Atl.  667,  671,  101  Md.  210,  109  Am.  St 
Rep.  568,  4  Ann.  Cas.  831. 

XXTBHISHIHOS 

Cells  in  a  jail,  consisting  of  steel  tanks 
or  cages  erected  in,  but  independent  of,  the 
jail  building,  are  not  within  Pol.  Code,  | 
4041,  subd.  8,  requiring  a  oounty  board  to 
award  contracts  for  public  buildings  to  the 
lowest  bidder,  based  on  plans  and  specifica- 


tions previously  adopted,  but  are  "furnish- 
ings," as  to  which  there  is  no  requirement 
Sarver  v.  Los  Angeles  County,  103  Pac.  917, 
918,  156  CaL  187. 

FURNITURE 

See  Household  Furniture;  Necessary 
Furniture;  OflElce  Furniture;  Ships' 
Tackle,  Apparel,  and  £\imiture. 

As  merchandise,  see  Merchandise. 

Showcases  are  "furniture'*  within  the  or- 
dinary meaning  of  the  word,  which  governs 
in  the  construction  of  tariff  schedules  pub- 
lished for  the  information  of  the  public,  and 
are  included  in  a  commodity  rate  on  "furni- 
ture (new)  all  kinds.'^  Chicago,  B.  &  Q.  R. 
Co.  y.  Feintuch,  191  Fed.  482,  487,  112  C. 
a  A.  126. 

Of  Inislness 

An  iron  safe  contained  in  a  bank  was 
"furniture'*  within  a  policy  Insuring  the 
bank's  furniture  and  fixtures  Mecca  Fire 
Ins.  Co.  (Mut)  of  Waco  t.  First  State  Bank 
of  Hamlin  (Tex.)  135  S.  W.  1083. 

Of  house 

"Household  goods"  Is  a  wider  term  than 
"furniture,"  including  everything  about  the 
house  that  is  usually  held  and  enjoyed  there- 
with, and  that  tends  to  the  comfort  and  ac- 
commodation of  the  household.  Webb  v. 
Downes,  101  N.  W.  966,  967,  93  Minn.  457. 


—Piano 

Notice  to  insurer's  agent  that  Insured 
had  other  insurance  on  his  ''furniture'*  was 
notice  of  other  insurance  on  a  piano.  Utz  t. 
Insurance  Co.  of  North  America,  122  S.  W. 
318,  319, 139  Mo.  App.  153. 

Of  solioollioiise 

Under  a  statute  authorizing  school  dis- 
tricts to  issue  bonds  "for  the  purpose  of  erect- 
ing schoolhouses  and  furnishing  the  same,"  a 
district  may  issue  bonds  for  the  purpose  of 
proTlding  a  heating  plant  for  an  old  school 
building,  as  a  heating  plant  comes  within  the 
meaning  of  the  term  "furniture,"  and  the 
statute  does  not  confine  the  power  of  the 
district  to  furnishing  new  schoolhouses,  but 
under  such  provision  they  may  furnish  old 
schoolhouses.  State  ex  reL  Carrollton  School 
Dist  No.  1,  Tp.  53,  R.  23  T.  Gordon,  133  S. 
W.  44,  52,  231  Mo.  547. 

FUHJNXTUKE  MOVER 

As  private  carrier,  see  Private  Carrier, 

FintlflTURE  OF  WOOD 

In  Tarifl!  Act  July  24,  1897,  a  11,  f  1, 
Schedule  D,  par.  208,  providing  for  "furniture 
of  wood,  •  •  •  and  manufactures  of 
wood,  or  of  which  wood  is  the  component 
material  of  chief  value,"  the  last  clause  as  to 
chief  value  does  not  relate  to  the  provision 
for  furniture;  and  furniture,  whose  frame- 
work and  principal  bulk  are  of  wood,  is  '*fur- 
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niture  of  wood,"  within  the  meaning  of  the 
paragraph,  though  decorative  metal  may  be 
the  component  of  chief  value.  O.  G.  Hemp- 
stead &  Son  y.  United  States,  168  Fed.  450, 
451. 

Tariff  Act  July  24, 1807,  c.  11, 1 1,  Sched- 
ule D,  par.  208;  Includes  under  the  provision 
for  "furniture  of  wood"  Buhl  furniture,  in 
which  metal  ornamentation  is  the  element 
of  chief  value,  but  in  which  wood  predomi- 
nates in  quantity.  United  States  v.  O.  G. 
Hempstead  &  Son,  175  Fed.  966,  967,  99  €. 
C.  A.  356. 

Upholstered  furniture  with  wooden 
frames  is  dutiable  under  Tariff  Act  July  24, 
1897,  c.  11,  §  1,  Schedule  D,  par.  208,  as  "fur- 
niture of  wood,"  though  silk,  and  not  wood, 
is  the  chief  component  in  the  completed  ar- 
ticles. United  States  v.  A.  J.  Woodruff  & 
Co.,  175  Fed.  776,  99  O.  C.  A.  348. 

In  Tariff  Act  July  24.  1897,  c.  11,  i  1. 
Schedule  D,  par.  208,  relating  to  "furniture 
of  wood,  •  ♦  ♦  and  manufactures  of 
wood,  or  of  which  wood  is  the  component  ma- 
terial of  chief  value,"  the  furniture  provision 
is  not  modified  by  the  chief  value  clause; 
and  upholstered  furniture,  whose  frames  are 
of  wood,  is  dutiable  under  that  provision, 
though  wood  is  not  the  most  valuable  com- 
ponent A.  J.  Woodruff  &  Co.  y.  United 
States,  168  Fed.  452,  453. 

FURTHER 

The  purport  of  the  word  "further,**  in  a 
clause  In  a  will  declaring  testator's  "further 
meaning"  as  to  prior  provisions,  is  to  ampli- 
fy, to  add  to,  not  to  negative.  Blair  v.  Scrib- 
ner,  60  Atl.  211,  213,  67  N.  J.  Eq.  583. 

Where  a  will  provided  that,  upon  the 
marriage  of  the  testator's  son,  the  executors 
should  pay  over  to  him  the  sum  of  $7,500  in 
quarter  yearly  payments,  beginning  from  the 
date  of  such  marriage;  in  case  he*  should 
stlU  be  married  and  living  with  his  wife, at 
the  end  of  12  months,  the  sum  of  $8,000  in 
quarter  yearly  payments  from  that  date;  in 
case  he  should  be  married  and  living  with  his 
wife  at  the  end  of  24  months  from  his  mar- 
riage, the  further  sum  of  $8,500  in  quarter 
yearly  payments — the  word  "further,"  as 
used  in  relation  to  the  first  two  payments, 
cannot  be  construed  as  giving  the  son  the  last 
sum  In  addition  to  the  amount  directed  to  be ! 
paid.  United  States  Trust  Co.  v.  Sober,  85 
N.  Y.  Supp.  266,  269,  88  App,  Dlv.  506. 

FURTHER  ANSWERING 

The  phrase  "further  answering,"  used  by 
the  defendant  to  introduce  a  paragraph  of 
Its  answer,  was  not  a  statement  that  the  par- 
agraph set  up  a  further  defense.  Ells  v.  Du- 
niary,  82  N.  Y.  Supp.  531,  534,  84  App.  Dlv. 
105. 


FURTHER  ASSETS 

Rev.  Laws,  c.  142,  |  10,  relating  to  insol- 
vent estates,  provides  that  a  creditor  who 
does  not  present  ills  claim  ^or  allowance  to 
the  commissioners,  or  to  the  court  where  no 
commissioners  are  appointed,  within  the  time 
prescribed  by  that  court,  shall  be  barred,  but 
that,  if  "further  assets"  come  into  the  hands 
of  executor  or  administrator  after  the  decree 
of  distribution,  the  claim  may  be  proved  and 
paid.  Held,  th^t  the  term  "further  assets**  is 
substantially  the  same  as  "new  assets,'* 
which  belated  creditors  are  permitted  to 
reach  under  chapter  141,  {  11,  relating  to  sol- 
vent estates,  and  in  general  docs  not  Include 
property  for  which  the  administrator  has 
been  charged,  or  the  property  into  which 
such  property,  or  any  part  thereof,  has  been 
changed,  or  the  natural  increment  of  such 
property;  and  where  an  administrator  did 
not  Include  In  the  inventory,  nor  in  his  first 
nor  second  and  final  account,  certain  land,  or 
the  proceeds  of  the  sale  thereof,  if  he  knew 
that  the  land  belonged  to  his  intestate  long 
before  the  decree  of  distribution,  and  had  it 
in  his  control  well  within  the  two-year  period 
from  his  appointment,  neither  the  land  nor 
the  proceeds  of  its  sale  would  be  "further  as- 
sets,'* but,  if  his  knowledge  of  Intestate's  in- 
terest in  such  tract  did  not  come  to  him 
until  after  two  years  from  his  appointment, 
the  proceeds  of  their  sale  would  be  "further 
assets."  Fay  v.  Haskell,  93  N.  B.  641,  642, 
207  Mass.  207. 

FURTHER   CONSTRUCTION 

The  words  "further  construction,**  as 
used  in  Acts  1845,  p.  141,  {  6,  incorporating 
a  canal  company,  and  giving  the  power  of 
eminent  domain  to  obtain  material  necessary 
for  "the  further  construction"  of  such  canal, 
raceways,  etc.,  refer  to  repair  work  on  the 
canal  which  was  authorized  to  be  constructed 
by  the  act,  as  well  as  to  work  of  original  con- 
struction. Alexander  v.  City  Council  of  An- 
gusta,  68  S.  B.  704,  706,  134  Ga.  849. 

FURTHER  DEVELOPMENT 

"Further  development,"  in  a  contract 
providing  that  if,  in  making  certain  develop- 
ments, more  water  was  made  to  flow  than 
plalntilf  was  entitled  to,  then  plaintiff  was 
to  have  the  option  of  purchasing  such  ex- 
cess of  water,  less  the  amount  actually  p€dd 
by  it  in  maKing  such  further  development, 
referred  to  the  development  further  or  be- 
rond  what  was  necessary  to  make  up  the  de- 
ficiency. Chapea  Water  Co.  v.  Chapman,  77 
Pac.  990,  992,  144  CaL  366. 

FURTHER  EMFIiOT 

The  words  "further  employ,"  in  Klrby's 
Dig.  §  6649,  as  amended,  requiring  that  rail- 
roads pay  wages  due  discharged  employes 
within  seven  days  after  demand,  and  on  non- 
payment the  wages  shall  continue  from  the 
date  of  the  discharge  or  refusal  to  "further 
employ"  at  the  same  rate  until  i>aid,  meant 
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employment  of  the  same  class  and  kind  and 
in  the  same  locality  In  which  the  wages  were 
earned,  and  hence,  In  an  action  for  a  penalty, 
evidence  that  defendant  offered  plaintiffs 
other  employment  generally  or  at  another 
•place  generally  was  Inadmissible.  St  Louis, 
I.  M.  &  S.  R.  Ck>.  ▼.  Bryant,  122  S.  W.  996, 
9d8,  92  Ark.  425. 

FUBTHER  LEASE 

Where  a  written  lease  for  five  years  con- 
tained a  covenant  for  a  farther  lease  for  six 
years  at  an  advanced  rent,  on  notice  by  the 
tenant  that  he  desired  a  continuation  of  the 
lease,  and  the  tenant  gave  the  notice  and  re- 
mained in  possession  paying  the  advanced 
rent,  it  constituted  an  extension  of  the  origi- 
nal term  and  a  ''further  lease"  provided  for 
in  the  covenant  Mattlage  v.  McGulre,  111 
N.  Y.  Supp.  1083,  1085,  59  Misc.  Rep.  28. 

FURTHER  NOTICE 

In  a  note  secured  by  a  pledge  of  coUater- 
alSp  reciting  that  it  was  secured  by  the  pledge 
of  the  sureties  mentioned,  with  the  right  to 
call  for  additional  security  should  the  same 
decline,  and  that,  on  failure  to  respond,  this 
obligation  should  be  deemed  to  become  due 
and  payable  on  demand,  with  full  authority 
to  sell  "without  further  notice,"  the  words 
"further  notice"  imply  actual  previous  notice 
of  the  demand  of  the  payment  Smith  v. 
Shippers'  Oil  Co.,  45  South.  533,  539»  120  La. 
640. 

^■UKTHER  PROCEEBINO 

Where  the  Supreme  Court  remanded  a 
cause  for  "further  proceedings,"  the  plaintiff 
was  entitled  to  a  new  trial  on  proper  appli- 
cation therefor  by  him  with  showing  that, 
under  the  opinion  of  the  Supreme  Court,  it 
considered  the  findings  insiifllcient  to  author- 
ize entry  of  Judgment,  and  this  right  was  not 
waived  by  waiting  two  years.  Ganosia  Tp. 
V.  Grand  Lake  Tp.,  92  N.  W.  215,  87  Minn. 
347. 

ZTTRTHER  SEOUKiTY 

"Further  security,"  in  the  ordinary  ac- 
ceptation of  the  term,  means  additional,  not 
substituted  or  superior,  security.  A  grantee 
of  mortgaged  property  executed  a  deed  of 
trust  thereon  to  the  mortgagee,  to  secure  the 
mortgage  debt  and  the  unsecured  indebted- 
ness, which  recited  that  it  was  given  "for  the 
purpose  of  further  securing  any  of  said 
promissory  notes  which  may  now  be  secured 
by  any  mortgage,"  and  provided  that  in  case 
a  sale  thereunder  should  not  realize  sufficient 
to  pay  the  entire  indebtedness,  the  creditor 
should  "retain,  have,  and  possess  the  same 
remedies  to  enforce  the  payment  of  said 
promissory  notes  or  any  of  them  which  they 
would  have  or  possess  if  this  deed  of  trust 
had  not  been  executed."  The  mortgagor 
whose  note  was  secured  by  the  mortgage 
consented  to  the  giving  of  said  deed.  Held, 
that  the  mortgage  was  not  merged  in  such 
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trust  deed,  and  that  the  right  of  the  mortga- 
gor to  have  the  proceeds  of  the  property  ap- 
plied to  the  payment  o*  her  note  was  not 
affected  thereby.  Crisman  v.  Lanterman.  87 
Pac.  89,  91,  149  CaL  647,  117  Am.  St.  R^. 
167. 

FURTHER  TIME 

As  used  in  a  bond  given  by  the  treasurer 
of  a  mutual  benefit  association  during  the 
first  year  of  his  election  to  that  office  and 
conditioned  that  he  should  perform  his  duties 
faithfully  during  the  term  for  which  he  has 
been  elected,  and  "during  such  further  time 
as  he  should  continue  to  hold  said  office,"  the 
phrase  quoted  applied  to  such  further  time 
beyond  the  term  of  one  year  as  the  principal 
might  hold  the  office  by  virtue  of  his  first 
election,  and  was  not  intended  to  cover  the 
time  during  which  he  might  hold  office  under 
any  subsequent  election.  O'Brien  v.  Mur- 
phy, 56  N.  E.  283,  285,  175  Mass.  253,  256, 
257,  78  Am.  St  Rep.  487. 

The  words  '*f  urther  time,"  as  used  in  the 
lease  in  which  the  covenant  was  to  hold  for 
a  term  of  one  year,  and  providing  that  the 
lessee  should  pay  the  rent  "as  above  stated, 
and  all  taxes  and  duties  levied  or  to  be  levied 
thereon  during  the  term  and  for  such  further 
time  as  the  lessee  may  hold  the  same,"  can 
have  no  other  meaning  than  time  beyond  the 
stipulated  time  of  one  year.  Elanouse  v. 
Wise,  69  AtL  1017,  76  N.  J.  Law,  423  (quoting 
Salisbury  v.  Hale^  12  Pick.  [Mass.]  416). 


See  In  Furtherance  of. 

The  word  "furtherance,"  within  the  rule 
that  no  declarations  except  those  made  dur- 
ing the  pendency  of  a  conspiracy,  and  in  "fur* 
therance"  of  its  objects,  can  be  used  against 
a  co-conspirator,  means  an  act,  statement, 
or  declaration  which  in  some  measure  aids 
or  assists  towards  the  consummation  of  the 
object  of  the  conspiracy.  People  v.  Smith, 
91  Pac.  511,  513,  151  GaL  619. 

FURTHERANCE  OF  BUSINESS 

An  instruction  that  the  defendant  mas- 
ter was  not  liable  if  the  decedent  was  killed 
by  the  act  of  one  of  the  employes  of  the  de- 
fendant if  such  act  was  not  done  '*in  fur- 
therance of  the  business  of  the  employer" 
was  Improper,  the  words  "In  furtherance  of 
the  business  of  the  employer"  meaning  sim- 
ply in  the  discharge  of  the  duties  of  the 
employment,  and  the  Jury  were  properly  told 
that  the  defendant  was  not  responsible  for 
the  injury  if  caused  by  the  wrongful  act  of 
the  employ^  while  acting  in  the  scope  of  his 
employment  Stewart  v.  Gary  Lumber  CJo., 
59  S.  B.  545,  551,  146  N,  0.  47  (concurring 
opinion). 

FURTHERANCE  OF  JUSTICE 

"Furtherance  of  justice"  is  "such  Justice 
as  the  law  administers  when  correctly  ap- 
plied."   Wells  Fargo  &  Co.  v.  McCarthy,  90 
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Pac.  203,  210,  5  Cal.  App.  301  (quoting  String- 
er V.  Davis,  30  CaL  322). 

FUSE 

See   Double-Tape   Fuse;    String  Fuse; 
Tape  Fuse. 

The  "fuses"  used  in  telephones  are  thin 
hair-like  wires  of  low  fusibility,  which  imme- 
diately melt,  and  prevent  any  excess  current 
of  electricity  from  being  carried  over  the  tel- 
ephone wires  into  the  house.  Dow  v.  Sunset 
Telephone  &  Telegraph  Co.,  106  Pac  587,  588, 
157  Cal.  182. 

FUSIONIST 

The  term  "Fusionist"  has  a  well-known 
meaning  in  Nebraska.  It  is  descriptive  of 
those  individuals  who  support  candidates  for 
elective  offices  nominated  by  the  joint  action 
of  electors  of  the  Democratic  and  People's  In- 
dependent Parties,  or  their  representatives. 
Sheibley  v.  Nelson,  121  N.  W.  458,  84  Neb. 
3d3. 

FUTURE 

See  Immediate  Future. 


FUTURE  AOREEMEirr 

A  contract  employing  an  agent  to  solicit 
insurance  in  Oregon  and  Washington  provld- 
ed'  that  the  agent  should  give  a  bond  for 
faithful  performance  "under  this  or  any  fu- 
ture agreement"  The  bond  stipulated  that  it 
should  remain  In  force  so  long  as  the  agency 
should  continue,  "whether  under  his  existing 
appointment  or  any  future  one  and  whether 
such  present  or  future  agency"  be  sole  or  in 
connection  with  others.  Subsequently  the 
agent  was  made  soliciting  agent  In  Utah,  Col- 
orado, and  Wyoming.  Held,  that  the  sureties 
were  liable  for  a  breach  of  his  duties  in  such 
subsequent  employment;  the  term  "future 
agreement"  having  reference  to  a  future  ap- 
pointment Daly  V.  Old,  99  Pac.  460,  465,  35 
Utah,  74,  28  L.  R.  A.  (N.  S.)  463. 

FUTUBE  DATE 

The  word  "future,"  in  Laws  1905,  p.  159, 
§  3,  providing  that  an  application  for  the  pur- 
chase of  school  land  shall  be  filed  In  the 
land  office  through  the  mail,  in  an  envelope, 
and  that,  when  the  land  is  to  come  on  the 
market  at  some  "future  date,"  the  envelope 
shall  have  indorsed  thereon  the  description, 
name  of  the  grantee,  date  when  the  land  Is 
on  the  market,  etc.,  and  that  on  receipt  of 
the  same  it  shall  be  preserved  by  the  com- 
missioner without  being  opened  until  the  day 
following  the  date  Indorsed  thereon,  did  not 
refer  to  the  date  on  which  the  statute  was  to 
take  effect,  but  referred  to  those  cases  in 
which  the  lands  would  come  on  the  market 
upon  some  day  in  the  future,  and  the  com- 
missioner should  offer  them  in  advance  for 
sa4e  on  that  date,  and  it  was  not  necessary 


that  an  application  made  after  the  land 
came  on  the  market  should  bear  such  indorse- 
ment Flores  v.  Terrell,  92  8.  W.  32,  33,  99 
Tex.  575. 

FUTUBE  DEIilVEBT 

See  Selling  for  Future  Delivery. 

FUTUBE  EABNnf  OS 

An  assignment  by  a  contractor  to  con- 
struct a  macadam  roadway  for  a  dty  of  aU 
sums  due  or  to  become  due  from  the  city  is 
not  as  assignment  of  "future  earnings/*  un- 
der St  1905,  a  308,  and  St  1906,  c  390,  re- 
lating to  assignments  of  "future  earnings.'* 
WilUam  GUllgan  Co.  v.  Casey.  8(1  N.  E.  124, 
125,  205  Mass.  26. 

Where  defendant  contracted  to  build  a 
stable  for  F.«  who  was  summoned  as  trustee 
in  an  action  against  defendant,  and,  at  the 
time  of  an  assignment  of  the  balance  due  on 
the  contract,  defendant  had  fully  completed 
the  work,  "with  the  exception  of  putting  the 
fastenings  on  six  windows,  the  reasonable 
value  of  which  would  have  been  not  more 
than  25  cents,  and  the  setting  of  a  alU  cock, 
which  had  not  been  previously  set  by  reason 
of  the  owner's  failure  to  designate  its  posi- 
tion, and,  notwithstanding  defendant's  failure 
to  complete  the  building  In  such  respects,  the 
owner  accepted,  used,  and  enjoyed  the  same, 
the  contract  was  substantially  performed; 
and  hence  the  balance  due  at  the  time  of  the 
assignment  was  not  "future  earnings,"  with- 
in Rev.  Laws,  c.  189,  §  34,  requiring  an  as- 
signment of  such  earnings  to  be  recorded  in 
order  to  be  valid  as  against  attachment  by 
trustee  process.  Allen  v.  Mayers,  69  N.  B. 
220,  184  Mass.  486. 

A  maker  of  monuments,  who  bought  the 
rough  material  and  then  fashioned  it  into  the 
required  form,  no  part  of  the  work  of  cutting 
the  stone  being  either  done  by  him  or  espe- 
cially under  his  direction,  but  by  his  work- 
men, over  whom  he  when  present,  and  In  his 
absence  his  working  foreman,  exercised  gen- 
eral superintendence,  contracted  to  furnish, 
and  did  furnish,  a  monument;  his  skill  and 
personal  services  not  being  engaged  and  not 
entering  into  the  contract  Held,  that  the 
price  to  be  paid  therefor  was  not  his  "future 
earnings,"  an  assignment  of  which  Rev. 
Laws,  c.  189,  §  34,  requires  to  be  recorded,  to 
be  valid  against  attachment  by  trustee  pro- 
cess. Chester  v.  McDonald,  69  N.  E.  1075, 
1076,  185  Mass.  54. 

FUTUBE  ESTATE 

See  Property  Right  to  be  Owned  in  the 

Future. 

"A  'future  estate'  is  an  estate  limited  to 
commence  in  possession  at  a  future  day,  ei- 
ther without  the  intervention  of  a  precedent 
estate  or  on  the  determination,  by  lapse  of 
time  or  otherwise,  of  a  precedent  estate  creat- 
ed at  the  same  time."    In  re  Perry,  96  N.  Y. 
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Snpp.  879,  884,  48  Misc.  Rep.  285  (qnoting 
Real  Property  Iaw,  {  27). 

Where  testatrli  deyised  rents  to  her  fa 
ther  for  his  life,  ana  after  his  death,  to  four 
persons  and  the  snrylvor  of  them,  at  the  death 
of  whom  the  property  was  to  be  sold  and  the 
proceeds  divided  equally  among  the  children 
of  the  four  devisees  and  testatrix's  half 
brothers  and  sisters  then  surviving,  the  es- 
tate attempted  to  be  devised  to  the  children 
of  the  four  devisees  and  the  half-brothers 
and  half-sisters  was  a  future  estate  within 
St  1898,  i  2060,  providing  that  disposition  of 
rents  and  profits  of  land  to  accrue  after  the 
execution  of  the  liistrument  creating  the  dis- 
position shall  be  governed  by  the  rules  es- 
tablished in  the  chapter  (95)  relating  to  fu- 
ture estates  in  land,  and,  as  the  persons  to 
whom  the  estate  was  limited  remained  un- 
certain, it  was  a  contingent  future  estate  un- 
der section  2037.  In  re  Adelman's  Will,  119 
N.  W.  929,  930,  138  Wis.  120. 
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FUTURE  nf  JURT 

Permanent  injury  and  "future  injury 
are  not  expressions  of  the  same  thing.  Much 
less  is  i)ermanent  injury  and  injury  to  future 
health.  In  an  action  for  personal  injuries, 
an  Instruction  for  defendant  that  there  was 
no  evidence  of  permanent  Injury,  and  an  in- 
struction that  the  jury  might  consider  the 
injury  to  plaintiff's  health  in  the  future,  were 
not  contradictory.  Wood  v.  Chicago,  B.  &  Q. 
R.  Co.,  95  S.  W.  946,  947,  119  Mo.  App.  78. 

FUTURE  INTEREST 

"  'Future  interests'  or  remainders  are 
vested  or  contingent.  Civ.  Code,  f  693. 
♦  ♦  ♦  'A  future  interest  is  contingent, 
whilst  the  person  in  whom,  or  the  event  upon 
which,  it  is  limited  to  take  effect  remains  un- 
certain.' Civ.  Code,  i  695."  Testator  devUh 
ed  the  remainder  of  his  estate  in  trust  to 
manage,  control,  and  Invest  it,  and  to  pay 
one  half  the  income  to  his  wife  for  her  life 
and  the  remaining  half  to  his  daughter,  each 
half  to  go  to  the  survivor  until  her  death,  up- 
on the  death  of  the  other,  and  the  trust  to 
cease  upon  the  death  of  such  survivor,  and 
the  trust  property  vest  in  the  two  children 
named  of  testator's  daughter,  and  such 
other  children  as  may  be  bom  to  her,  or  in 
such  of  them  as  shall  then  be  living,  share 
and  share  alike.  Civ.  Code,  i  694,  makes  a 
future  interest  vested  when  there  is  a  person 
in  being  who  would  have  a  right,  defeasible 
or  indefeasible^  to  the  immediate  possession 


of  the  property  upon  the  ceasing  of  the  inter- 
mediate estate;  and  section  696  makes  a  fu- 
ture interest  contingent  while  the  person  to 
whom,  or  the  event  upon  which.  It  is  limited 
to  take  effect  remains  uncertain.  Held,  that 
the  remainder  to  the  .children  of  testator's 
daughter  was  .contingent,  and  would  go  to 
only  such  of  the  children  as  were  living  at 
her  death.  In  re  Washburn's  Estate,  106 
Pac.  415,  416,  417,  11  Cal.  App.  735. 

FUTURE  liOSS  OF  EARKINOS 

"Future  loss  of  earnings*'  signifies  dimin- 
ution of  earning  capacity  In  the  future  and 
may  be  shown  without  a  special  averment. 
Scholl  V.  Grayson,  127  S.  W.  415,  417, 147  Mo. 
App.  662. 


See  Determinable  Future  Time;  Pay- 
able at  a  Determinable  Future  Time. 

FUTURE  WAGES 

An  assignment  by  a  contractor  to  con- 
struct a  macadam  roadway  for  a  city  of  all 
sums  due  or  to  become  due  from  the  city  is 
not  an  assignment  of  "future  wages,"  under 
St  1905,  c.  308,  and  St  1906,  c.  390,  relating 
to  assignments  of  "future  wages."  William 
GUllgan  Co.  v.  Casey,  91  N.  E.  124,  125,  205 
Mass.  26. 

FUTURES 

Dealing  in  Futures,  see  Deal — ^Dealing. 

As  gambling  contract,  see  Qambling  Con- 
tract. 

As  gambling  transaction,  see  Gambling 
Transaction. 

As  Wagering  Contract,  see  Wager — Wa- 
ger Contract 

The  transaction  termed  "futures"  is 
this:  "One  person  sayjs  that  I  will  sell  you 
cotton  at  a  certain  time  in  the  future  for  a 
certain  price.  You  agree  to  pay  that  price, 
knowing  that  the  person  you  deal  with  has 
no  cotton  to  deliver  at  the  time,  but  with  the 
understanding  that  when  the  time  arrives 
for  delivery  you  are  to  pay  him  the  differ- 
ence between  the  market  value  of  that  cot- 
ton and  the  price  you  agreed  to  pay  if  cotton 
declines,  and  if  cotton  advances  he  Is  to  pay 
you  the  difference  between  what  you  promis- 
ed to  give  and  the  advance  market  price." 
Anderson  v.  State,  58  S.  E.  401,  410,  2  Ga. 
App.  1,  and  Henry  Hentz  &  Co.  v.  Booz,  70 
S.  E.  108,  110,  8  Ga.  App.  677  (both  quoting 
Cunningham  v.  National  Bank  of  Augusta, 
71  Ga.  403,  51  Am.  Rep.  266). 
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GADUOL 

As  Medicinal  Pt^wratlon,  we  Medicinal 
Preparation. 

GAIN 

See  Priyate  Gala. 

GALL  CURE 

The  term  "gall  core**  is  one  descrlptlTe 
of  a  medicine,  and,  standing  alone,  could  not 
be  monopolized  as  a  trade-mark  and,  when 
used  as  such  in  connection  with  a  idctnre,  is 
not  Infringed  by  the  use  of  the  words  as  a 
part  of  the  name  of  another  remedy  In  con- 
nection with  another  and  distinctive  picture. 
Bickmore  Gall  Cure  Go.  t.  Karns  Mfg.  Co., 
126  Fed.  573,  674. 

GALLERY 

See  Rogues'  Gallerj. 

GALLON 

See  Customs  Gallon;   Dry  Gallon;  One- 
H^lf  Gallon ;   Wine  Gallon. 

The  "gallon,*'  under  the  Tariff  Act.  Im- 
posing a  duty  as  various  rates  per  gallon.  Is 
the  wine  or  liquid  gallon,  and  not  the  dry 
gallon,  regaifdless  whether  the  goods  are  Im- 
ported dried  or  In  brine.  J.  M.  Ceballos  v. 
United  States,  146  Fed.  380,  381;  J.  M.  Cebal- 
los &  Co.  V.  United  States,  139  Fed.  705. 

The  description  of  merchandise  In  an  in- 
voice as  contained  In  "gallon"  tins  Is  not  to 
be  taken  as  conclusive  against  the  Importers, 
as  fixing  the  amount  contained  In  the  tins 
for  the  assessment  of  duty.  Such  descrip- 
tions do  not  purport  to  Indicate  exactly  the 
amount  so  contained,  and  it  Is  the, duty  of 
government  officers  to  ascertain  as  nearly  as 
possible  the  quantity  Imported.  United  States 
V.  Zucca  &  Co.,  154  Fed.  172,  173. 

GALLOON 

See,  also.  Narrow. 

"The  dictionaries  generally  concur  in  de- 
fining 'galloon'  as  a  'narrow,  tapelike  fabric 
used  for  binding  hats,  shoes,  etc.* "  Certain 
woven  articles  from  1  to  2^  inches  wide, 
chiefly  used  as  hat  bands  for  trimming  men's 
hats,  are  not  "galloons,"  within  the  meaning 
of  that  word  as  it  is  used  In  Tariff  Act  Aug. 
28,  1894,  c.  349,  S  1,  par.  263.  United  States 
V.  Walter  H.  Graef  &  Co.,  127  Fed.  688,  689, 
62  C.  C.  A.  414- 

The  provision  in  Tarlif  Act  July  24,  1897, 
c.  11,  S  1»  Schedule  L,  par.  390,  for  galloons 
or  trimniln?:8,  Includes  narrow  strips  of  silk 
having   interwoven   thereon  ornamental  de- 


signs which  are  chiefly  used  to  decorate  and 
embellish  women's  apparel.  J.  Loewenthal 
&  Go.  T.  United  Stotes,  180  Fed.  941,  M2. 

GAMBLE 

To  "gamble"  is  to  play  or  game  for  mon- 
ey or  other  stakea  Hence,  in  a  complaint  for 
vagrancy  under  an  ordinance  denouncing  as 
vagrants  all  persons  who  gamble,  it  la  im- 
material whether  any  game  la  specified,  or 
if  specified,  what  game  it  la.  A  complaint 
charging  that  defendant  is  a  vagrant,  being 
without  visible  means  of  support,  who  gam- 
bles at  the  game  of  draw  poker  for  a  living, 
is  sufficient  City  of  Shreveport  v.  Bowen, 
40  South.  859,  116  La.  522  (citing  Webst  Int. 
Diet).  And  so  an  ordinance  punishing  gam- 
bling generally  as  a  crime  is  valid,  though  it 
does  not  define  "gambling."  City  of  Lake 
Charles  ▼.  Marcantel,  51  South.  106,  107,  125 
Ga.  170  (quoting  and  adopting  definition  In 
City  of  Shreveport  ▼•  Bowen,  40  South.  859, 
116  La.  523). 


See  Common  Gambler. 

A  "gambler"  is  "one  who  gambles,  es- 
pecially one  who  makes  gambling  his  busi- 
ness" (Stand.  Diet.).  "One  who  practices 
gambling"  (Worcest  Diet).  "One  who  games 
or  plays  for  money  or  other  stake"  (Webst 
Diet).  "One  who  gambles;  one  addicted  to 
gaming  or  playing  for  money  or  other  stakes" 
(Cent  Diet).  In  common  parlance  a  gambler 
is  one  who  follows  or  practices  games  of 
chance  or  skill,  with  the  expectation  and  pur- 
pose of  thereby  winning  money  or  other  prop- 
erty. Consequently  a  special  agent  of  the  ex- 
cise department,  who  operates  a  slot  machine 
for  the  purpose  of  securing  evidence  to  es- 
tablish a  violation  of  law,  is  not  a  gambler. 
Clement  v.  Belanger,  105  N.  Y.  Supp.  537, 
538,  120  App.  Dlv.  662  (citing  Buckley  v. 
O'Nlel,  113  Mass.  198,  IS  Am.  Rep.  466), 

GAMBLING— OAMIKO 

See  Resort  for  Gambling. 

See,  also,  Game. 

• 

"Gambling"  means  the  playing  of  a  game 
of  chance  or  skill  for  stakes,  or  the  betting 
on  the  result  of  the  game,  or  gaming  or  play- 
ing ^jr  money.  Fleming  t.  State,  53  S.  B. 
579,  125  Ga.  17  (citing  And.  I>aw  Diet). 

"Gaming"  includes  bets  or  wagers  made 
on  any  physical  contest,  whether  on  man  or 
beast,  when  practiced  to  decide  such  bets 
or  wagers.  James  ▼.  State  (OkL)  113  Paa 
226.  228,  33  L.  R.  A.  (N.  S.)  827. 

"Gaming"  includes  all  contests  of 
strength,  skill,  or  chance,  between  men  or 
beasts,  on  the  result  of  which  a  wager  is 
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laid.    Cheeves  y.  State,  114  Pac.  1125,  1126, 
5  Okl.  Cr.  361. 

It  Is  not  "gaming"  or  "gambling,"  with- 
in the  statute,  to  play  monte,  poker,  or  craps, 
unless  the  same  are  played  "for  money, 
checks,  credit,  or  some  representative  of  val- 
ue." Proctor  V.  Territory,  92  Pac.  389,  890, 
18  Okl.  37& 

** Anything  which  Induces  men  to  risk 
their  money  or  property,  without  any  other 
hope  for  return  than  to  get  for  nothing  any 
given  amount  from  another,  is  'gambling,' 
and  demoralizing  to  the  community,  no  mat- 
ter by  what  name  it  may  be  called."  Ander- 
son V.  State,  58  S.  E.  401,  4U,  2  Ga.  App.  1 
(quoting  Appeal  of  Brua,  65  Pa.  298). 

Where  chance  enters  into  a  bet  as  an  ele- 
ment, there  is  a  case  of  ''gambling/'  within 
Const,  art  1,  f  9,  forbidding  pool  selling, 
bookmaking,  or  any  other  kind  of  gambling. 
Thomson  v.  Hayes,  111  N.  Y.  Supp.  495,  496, 
59  Misc.  Rep.  425. 

To  constitute  "gambling"  within  Key.  St 
1903,  c.  129,  §  20,  it  is  not  necessary  that 
both  parties  should  stand  to  lose  as  well  as 
to  win;  it  is  enough  that  one  party  stands 
to  win  only,  or  to  lose  only.  Lang  y.  Merwln, 
59  Ati.  1021,  1022,  99  Me.  480,  106  Am.  St 
Rep.  293. 

The  word  "gambling"  is  a  word  of  very 
general  application,  and  is  not  restricted  to 
wagering  on  the  result  of  any  particular 
game  or  games  of  chance.  Appleton  v.  Max- 
well, 65  Pac.  158,  160,  10  N.  M.  748.  55  L.  R. 
A.  93  (citing  Joseph  v.  MiUer,  1  N.  M.  621). 

Goi^tia&gent  event 

A  bet  by  parties,  not  aware  of  the  fact, 
involving  the  question  whether  a  third  per- 
son has  a  lease  on  designated  real  estate, 
refers  to  an  event  unknown  to  the  bettors, 
and  constitutes  "gambling"  within  Const 
art  1,  §  9,  forbidding  pool  selling,  bookmak- 
ing, or  any  other  kind  of  gambling,  and  with- 
in Betting  and  Gaming  Law,  1  Rev.  St  (1st 
Ed.)  p.  662,  pt  1,  c.  20,  Ut.  8,  §§  8,  9,  declar- 
ing that  bets  depending  on  any  chance,  "or 
unknown  or  contingent  event,"  shall  be  un- 
lawful, etc.;  the  word  "unknown"  referring 
to  that  which  was  unknown  to  the  parties 
to  a  wager,  the  word  "contingent"  showing 
that  the  event  referred  to  applies  equally 
to  existing  or  nonexlsting  events,  the  word 
"event"  meaning  that  in  which  an  action, 
operation  or  series  of  operations  terminates 
and  having  reference  to  something  that  has 
taken  place,  the  words  "unknown  event" 
meaning  a  past  circumstance  unknown  to  the 
parties,  and  the  words  "contingent  event" 
referring  to  one  that  hereafter  may  or  may 
not  occur.  Thomson  v.  Hayes,  111  N.  Y. 
Supp.  495,  497,  59  Misc.  Rep.  426. 

Bettliis  distiasiiislied 

See  Bet 


Betting  on  Horse  raee 

Betting  on  a  horse  race  is  gaming,  and, 
where  any  person  conducts  a  place  where 
the  public  are  invited  by  means  of  any  plan 
or  device  to  bet  on  the  result  of  a  horse 
race,  they  are  guilty  of  violating  Gomp.  Laws 
1909,  §  2422.  James  v.  State  (Okl.)  113  Pac. 
226,  228,  33  L.  R.  A.  (N.  S.)  827. 

Betting  upon  a 'horse  race  is  not  "gam- 
ing," within  Ky.  St  1903,  i  1955,  avoiding 
every  contract  in  consideration  of  money 
lent  or  advanced  for  the  purpose  of  gaming, 
but  that  word  applies  only  to  betting  upon  a 
game  played  with  cards,  dice,  machine, 
wheel,  or  other  contrivance.  McDevitt  v. 
Thomas,  114  S.  W.  273.  274,  130  Ky.  805. 

Pub.  St.  1901,  c.  270,  §  6,  provides  that, 
"if  any  person  keeps  any  house,  shop,  or 
place  resorted  to  for  the  purpose  of  gambling 
or  lets  any  such  place  for  that  purpose,  or 
suffers  any  person  to  gamble  in  any  way  in 
any  such  place,  which  is  under  his  care  or 
control,  he  shall  be  fined  ^^  •  ♦  or  im- 
prisoned." Section  18  defines  a  bet  or  wager 
as  "any  contract  or  agreement  for  the  pur- 
chase, sale,  loan,  payment,  or  use  of  money 
or  property,  ♦  •  •  the  terms  of  which 
are  made  to  depend  upon  or  are  to  be  varied 
or  affected  by  any  uncertain  event  in  which 
the  parties  have  no  interest  except  that 
created  by  such  contract  or  agreement" 
Section  7  provides  that,  "if  any  person  shall 
gamble  or  bet  on  the  sides  or  hands  of  such 
as  are  gambling  or  playing  at  any  game  he 
shall  be  fined  •  *  ♦  or  imprisoned."  By 
section  8  a  gambler  is  defined  as  every  person 
who  plays  at  a  game  of  chance  or  skill  in  a 
place  which  is  resorted  to  for  the  purpose  of 
gambling,  unless  it  be  shown  that  the  game 
is  for  amusement  only  without  a  stake  or  pos- 
sibility of  gain  or  loss.  Held,  that  gaming 
includes  horse  racing,  and  therefore  betting 
on  such  races  is  illegal  gaming.  In  re  Opin- 
ion of  the  Justices,  63  Atl.  505,  507,  73  JN.  H. 
625,  6  Ann.  Gas.  689. 

Bnyinc  or  selUi&c  pools 

Selling  pools  on  horse  races  is  "gam- 
bling," and  maintaining  a  place  where  pools 
are  sold  is  maintaining  a  gaming  house,  with- 
in the  prohibition  of  the  statute.  Moores  v. 
State,  99  N.  W.  249,  252,  71  Neb.  522, 115  Am. 
St  Rep.  605. 

DeaHng  In  optioas 

Under  Code  1904,  |  3837,  providing  that 
all  laws  for  suppressing  gaming  shall  be  con- 
strued as  remedial,  which  requires  that  such 
s'tatutes  shall  be  liberally  construed,  section 
2837,  providing  for  the  recovery  of  money 
lost  at  gaming  must  be  construed  as  includ- 
ing stock  gambling,  though  such  statute  was 
first  introduced  into  1  Rev.  Code  1819,  c. 
147,  §  3,  at  a  time  when  stock  gambling  was 
unknown.  Mclntyre  v.  Smyth,  62  S.  B.  930, 
1 934,  108  Va.  736. 
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"Gaming'*  and  "gambling"  are  synony- 
mous. Bentler  v.  Commonwealth,  136  S.  W, 
896,  898,  143  Ky.  503. 

The  terms  "gaming"  and  "gambling,"  in 
the  administration  and  interpretation  of 
criminal  laws,  are  usually  regarded  as  synon- 
ymous. State  V.  Shanklin,  97  Pac.  969,  970, 
51  Wash.  35. 

The  terms  "gaming**  and  "gambling,"  in 
their  criminal  sense,  are  synonymous.  They 
have  been  used  interchangeably  in  Rev.  St 
1842,  c.  220,  §§  3,  4,  Gen.  St  1867,  c.  254,  §§ 
6,  7,  8.  The  distinction  between  "betting** 
and  "gaming**  is  that  "gaming**  always  in- 
cludes a  wager,  while  "betting"  is  not  gam- 
ing unless  the  wager  be  laid  on  a  game.  It 
is  the  betting  on  the  game  that  constitutes 
gaming,  and  those  game  or  gamble  who  thus 
bet.  The  word  "game**  is  very  comprehen- 
sive and  embraces  every  contrivance  or  insti- 
tution which  has  for  its  object  to  furnish 
sport,  recreation,  or  amusement  Let  a  stake 
be  laid  upon  the  chances  of  a  game,  and  we 
have  gaming.  In  re  Opinion  of  the  Justices, 
63  Atl.  505,  507,  73  N.  H.  625,  6  Ann.  Gas. 
689  (quoting  Webster's  Diet.;  Century  Diet; 
and  People  v.  WeithofE,  51  Mich.  203,  16  N. 
W.  442,  47  Am.  Rep.  557). 

Rev.  St  1899,  §  432,  authorizes  the  coun- 
ty court  to  license  the  keepers  of  billiard  ta- 
bles used  for  gaming.  Section  438  prescribes 
a  punishment  for  any  one  who  shall  keep 
such  a  table  without  a  license.  Section  2196, 
Rev.  St  1899  (Rev.  St.  1879,  S  1549),  makes  it 
a  misdemeanor  for  an  owner  of  a  building  to 
permit  a  billiard  table  to  be  set  up  or  used 
for  the  purpose  of  gaming.  Held,  that  the 
word  "gaming,**  as  used  in  section  432,  is  not 
synonymous  with  "gambling,**  and  that  a  per- 
son may  be  convicted  of  violation  of  section 
438,  though  he  does  not  permit  gambling  upon 
his  tables.  State  v.  Shotts,  128  S.  W.  245, 
246,  143  Mo.  App.  346. 

Keepins     a     camlilliiic     house     diitln- 
Snislied 

"Keeping  a  gambling  house  and  gam- 
bling are  distinct  offenses.  A  person  guilty 
of  keeping  a  gambling  house  may  not  be 
guilty  of  gambling  and  one  may  be  guilty 
of  gambling  without  having  any  connection 
with  the  house.  The  essence  of  the  for- 
mer offense  is  the  keeping  of  the  place  for 
the  purpose  of  gambling,  or  the  permission 
of  gambling  in  a  place  under  the  care  or 
control  of  the  accused,  as  appears  from  sec- 
tion 4962  of  tbe  Code,  defining  it,*'  by  de- 
claring that  if  any  person  keep  a  house,  shop, 
or  place  resorted  to  for  the  purpose  of  gam- 
bling, etc.,  the  offender  shall  be 'fined,  etc., 
and  proof  of  participation  in  the  play  is  not 
essential  to  a  conviction,  but  under  sectioi» 
4964  of  the  Code,  providing  that,  if  any  per- 
son play  at  any  game  for  any  sum  of  money 
or  other  property  of  any  value,  etc,  he  shall 


be  guilty  of  misdemeanor;  but,  in  order  to 
convict,  he  must  be  shown  to  have  joined  in 
the  game  or  have  participated  in  the  betting 
or  wagering  of  money  or  other  property. 
State  V.  White.  98  N.  W.  1027,  1028,  123 
Iowa,  425. 

liaroeny  dlstii&siiJUlied 

See  Larceny. 

Playins  poker 

The  word  "gambling,"  as  used  in  the  stat^ 
nte  denoundnig  the  same,  means  playing  or 
gaming  for  money  or  other  stakes;  and  draw 
poker  is  a  gambling  game,  pure  and  simple, 
more  widely  recognized  as  such  than  any 
other  game  known  to  the  American  people. 
C^ty  of  Lake  Charles  v.  Marcantel,  51  South. 
106,  107,  125  La.  170;  City  of  Shreveport  v. 
Bowen,  40  South.  859,  116  La.  522. 

Draw  poker  is  "gambling.**  Town  of 
Ruston  V.  Perkins,  38  South.  583,  114  La.  851. 

Conducting  a  poker  game  at  which  money 
is  bet,  won,  and  lost,  and  out  of  which  the 
keeper'  receives  a  take-out,  commission,  or 
profit,  in  violation  of  Ky.  St  §  1960  (RusselVs 
St  §  3558),  constitutes  "gaming**  within  sec- 
tion 1973  (section  3569),  exempting  one  from 
liability  for  gaming  disclosed  by  his  testi- 
mony in  a  trial  against  another,  and  also  con- 
sti,tutes  "gambling."  Bentler  m  Common- 
wealth, 136  S.  W.  896,  898, 143  Ky.  503. 

Playing  poker  with  a  three,  five,  and  ten 
cent  limit  is  "gaming,**  within  the  meaning 
of  Code  1892,  $  1126,  forbidding  owners, 
lessees,  or  occupants  of  any  building  to  per- 
mit gaming  to  be  carried  on  in  the  same. 
Ford  y.  State,  38  South.  229,  86  Miss.  123. 

Transaotion  to  detect  erime 

The  operation  of  a  slot  machine,  by  a 
special  agent,  merely  to  secure  evidence  to 
establish  the  commission  of  a  crime  or  a 
violation  of  a  law,  is  not  "gambling.**  CJlem- 
ent  V.  Belanger,  105  N.  T.  Supp.  537,  538,  120 
App.  Div.  662. 

GAMBIilK O  COHTRAOT 

See,  also,  Gambling  Transaction. 

An  agreement  for  the  sale  of  any  com- 
modity for  future  delivery  is  void  as  a 
"gambling  contract,**  where  neither  party  in- 
tends an  actual  delivery  of  the  property  pur- 
chased or  sold;  but  if  one  of  the  parties  in 
good  faith  contemplated  an  actual  delivery, 
and  not  a  mere  settlement  by  a  payment  of 
differences  in  the  rise  and  fall  of  the  market 
price,  the  contract  was  valid  and  enforceable. 
Bailey  &  Graham  v.  Phillips,  159  Fed.  535, 
536. 

A  contract  by  a  corporation  to  sell  a  cer- 
tain quantity  of  bonds,  which  it  had  obtained 
the  right  to  buy,  to  various  subscribers  to  the 
agreement  at  a  certain  price,  reserving  to  the 
corporation,  however,  the  right  to  sell  all  or 
any  of  the  bonds  on  account  of  the  subscrib- 
ers at  a  higher  price  than  the  subscribers 
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w!>re  bound  to  pay,  proTided  Its  option  was 
exercised  before  a  certain  time,  which  con- 
tract was  executed  by  the  actual  delivery  of 
the  bonds  to  all  but  one  of  the  subscribers, 
was  not  a  "gambling  contract"  Nes  v.  Union 
Trust  Go.  of  Maryland,  64  Aa  810,  312,  104 
Md.15. 

"Where  one  bought  chips  in  a  gambling 
house  and  used  them  in  a  game  of  poker,  and 
the  proprietor,  after  settling  the  account  for 
chips,  gave  his  check,  it  was  given  for  a 
'gambling  debt,'  within  the  statute  making 
void  every  security,  the  whole  or  any  part  of 
the  consideration  for  which  shall  be  for  mon- 
ey won  by  playing  at  a  game."  Remer  v. 
Ettinger,  06  N.  Y.  Supp.  263,  48  Misc.  Rep. 
641. 

A  contract  of  sale  of  coal,  whereby  seller 
undertook  to  deliver  buyer  a  minimum  of  125 
tons  a  day  and  a  maximum  of  200  tons  a  day, 
was  not,  to  the  extent  of  the  76  tons  a  day 
which  buyer  might  order  in  excess  of  125 
tons,  void  as  being  a  "gambling  option,"  in 
violation  of  the  statute  relating  to  gambling 
contracts.  Consolidated  Coal  Co.  of  St  Louis 
V.  Jones  &  Adams  Co.,  83  N.  B.  861,  852,  232 
111.  326. 

Contract  for  future  dilferenees 

A  contract  between  a  broker  and  his  cus- 
tomer, whereby  there  is  to  be  no  other  lia- 
bility on  either  side  than  a  settlement  of 
differences,  and  under  which  the  broker,  as 
well  as  the  customer,  equally  stand  to  gain 
or  lose  by  the  rise  or  fall  of  prices,  and  the 
parties  have  no  other  right  or  interest  against 
each  other  under  the  entire  contract  than 
that  resulting  from  the  differences,  is  a  "gam- 
ing contract."  Thompson  v.  Williamson,  58 
Atl.  602,  605,  67  N.  J.  Eq.  212. 

A  contract  whereby  a  so-called  purchaser 
of  stock,  in  case  of  a  decline  in  the  market 
price,  Is  to  pay  the  difference  betwe«i  the 
contract  price  and  the  market  price,  with  no 
intention  that  he  shall  receive  and  pay  for 
the  stock  itself  is  a  gambling  contract,  and  no 
action  can  be  maintained  upon  it  Richter  v. 
Poe,  71  Atl.  420,  422,  109  Md.  20,  22  L.  R.  A, 
(N.  S.>  174. 

"Contracts  in  form  for  the  sale  or  pur- 
chase of  commodities,  where  neither  party  in- 
tends to  deliver  or  accept  the  property  nom- 
inally sold,  but  where  it  is  intended  by  both 
parties  that  the  transaction  shall  be  settled 
by  the  difference  in  prices  according  to  the 
rise  and  fall  of  the  market,  are  'gambling 
contracts.* "  Carson  v.  Milwaukee  Produce 
Co.,  113  N.  W.  393,  395, 133  Wis.  85. 

Where  a  contract  between  a  stock  broker 
and  a  customer  is  that,  in  case  of  a  decline  in 
the  market  price  of  the  stock,  the  purchaser 
Is  to  pay  the  difference  between  the  contract 
price  and  the  market  price,  and  there  Is  no 
intention  that  he  shall  receive  and  pay  for 
the  stock  itself,  the  dealing  is  a  "gambling 
contract,"  and  the  law  does  not  permit  an 


action  to  be  maintained  thereon.  JDryden  t. 
Zell  &  Merceret,  65  Atl.  33,  34,  104  Md.  345 
(citing  Billlngslea  v.  Smith,  26  Ati.  1077,  1082, 
77  Md.  519). 

No  matter  however  explicit  the  words  in 
any  contract  which  may  require  a  delivery,  if 
in  fact  there  is  no  intention  to  deliver,  but 
tl)e  real  understanding  is  that  at  the  date 
stipulated  the  losing  party  shall  pay  to  the 
other  the  difference  between  the  market  price 
and  the  contract  price,  this  is  a  "gambling 
contract,"  and  is  null  and  void  at  common 
law.  State  v.  Clayton,  50  S.  E.  866,  867,  138 
N.  0.  732. 

Under  Hurd's  Rev.  St  1905,  pp.  698,  699, 
a  38,  I  130,  providing  that  all  contracts  to 
have  or  give  the  option  to  sell  or  buy  at  a 
future  time  any  grain  or  other  commodity 
shall  be  considered  "gambling  contracts,"  and 
shall  be  null  and  void,  all  transactions  in 
grain  or  other  commodities  are  gambling 
transactions,  when  neither  party  understood 
that  deliveries  were  to  be  actually  made,  but 
both  Intended  th^t  tlie  purchase  or  sale 
should  be  adjusted  by  the  settlement  of  dif- 
ferences. R.  E.  Pratt  &  Co.  v.  Ashmorie,  79 
N.  E.  952,  954,  224  111.  587  (citing  Schneider 
V.  Turner,  22  N.  E.  497.  130  111.  2S,  6  L.  R.  A. 
164;  Pope  v.  Hanke,  40  N.  E.  839,  155  111.  617, 
28  L.  R.  A.  568;  Jamleson  v.  Wallace,  47  N.  E. 
762, 167  111.  388,  59  Am.  St.  Rep.  302;  Irwin  v. 
WllUar,  4  Sup.  Ct  160, 110  U.  S.  507,  28  L.  Ed. 
225). 

OAMBIiING  DEVICE 

Keeping  gambling  device,  see  Keep. 
Other  gambling  device,  see  Other. 
Setting  up  gaming  device  or  table,  see 
Set  Up. 

« 

By  the  word  "device,"  as  used  In  Snyder's 
Comp.  Laws  1909,  §  2422,  prohibiting  the  car- 
rying on  of  gambling  games  by  some  "device," 
Is  meant  the  means,  Instrument,  contrivance, 
or  thing  by  which  the  banking  or  percentage 
game  Is  played.  James  v.  State,  112  Pac.  944, 
946,  4  Okl.  Or.  587,  34  I..  R.  A.  (N.  S.)  515, 
140  Am.  St  Rep.  693. 

An  Instrument  which  is  adapted  and  de- 
signed for  the  purpose  of  playing  a  game  of 
chance  for  money  and  property,  and  is  so 
used,  is  a  "gambling  device,"  within  Klrby's 
Dig.  §  1732.  Johnson  v.  State,  141  S.  W.  493, 
495, 101  Ark.  159. 

A  "device  or  apparatus  for  gambling"  is 
a  device  or  apparatus  designed  for  carrying 
on  actual  gambling,  or  determining  whether 
the  player  Is  to  win  or  lose,  like  the  wheel  of 
fortune,  in  its  manifold  modifications,  and 
contrivances  of  that  sort  People  v.  Enge- 
man,  114  N.  Y.  Supp.  174,  177,  129  App.  Dlv. 
462. 

A  table  with  poker  chips  and  cards  used 
for  the  puri)ose  of  gambling  Is  a  "gambling 
device."  State  v.  Turner,  124  Paa  424,  425^ 
87  Kan.  449. 
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The  floor  of  a  dVelling  house  occupied 
by  one  Is  not  a  "device,"  within  11  Del. 
Laws,  p.  515,  c.  454,  1 1  (Rev.  Code,  p.  961,  as 
amended  in  1883,  c.  132),  punishing  one  who 
shall  keep  a  gaming  table,  faro  bank,  or 
other  "device**  at  which  a  game  of  chance  is 
played.  State  v.  Hamilton  (Del.)  67  Ati.  836, 
837,  6  Pennewill,  433  (citing  State  v.  Norton, 
33  Atl.  438,  9  Houst.  [Del.]  586 ;  20  Cyc.  906 ; 
4  Words  and  Pnrases,  p.  3083). 

Billiard  or  pool  table 

A  pool  table  kept  for  the  playing  there- 
on of  Kelley  pool  is  a  "gambling  device" 
within  Kirby's  Dig.  |  1732,  making  it  punish- 
able to  keep  any  gambling  device  adapted, 
etc.,  to  the  playing  of  any  game  of  chance, 
etc.,  where  it  is  understood  by  the  keeper,  as 
well  as  the  players,  that  as  a  part  of  the 
game  the  loser  shall  pay  the  tolls  of  the 
players.  State  v.  Sanders,  111  S.  W.  454,  86 
Ark.  353,  19  L.  R.  A.  (N.  S.)  913. 

Under  Rev.  St  1899,  |  3018  (Ann.  St. 
1906,  p.  1729),  prohibiting  a  dramshop  keeper 
from  keeping  a  billiard  table  or  other  gam- 
ing table,  the  keeping  of  a 'billiard  table  In  a 
licensed  dramshop  is  the  keeping  of  a  "gam- 
bUng  device."  State  v.  Shotts,  128  S.  W. 
245,  246, 143  Mo.  App.  346. 

C]&iieliL-«-liiek  table 

A  chuck-a-luck  table,  although  not  spe- 
cifically mentioned,  is  within  the  prohibition 
of  Rev.  St  1899,  §  2194,  making  it  a  felony 
for  one  to  set  up  or  keep,  And  to  entice  or 
permit  any  person  to  play  on,  any  table  or 
gambling  device  "commonly  called  ABC, 
faro  bank,  E  O,  roulette,  equality,  keno  or 
any  kind  of  gambling  table  or  gambling  de- 
vice" adapted  for  the  purpose  of  playing 
games  of  chance.  State  v.  Rosenblatt,  83  S. 
W.  975,  977,  185  Mo.  114  (citing  Gould*s  Dig. 
Ark.  I  1,  art.  8,  c.  51,  p.  369;  Portis  v.  State, 
27  Ark.  360 ;  Trimble  v.  State,  27  Ark.  355 ; 
Euper  V.  State,  35  Ark.  629;  Bell  v.  State,  32 
Tex.  Or.  R.  187,  22  S.  W.  687;  Kelshom  v. 
State,  97  Ga.  343,  23  S.  E.  829;  Mima  ▼. 
State,  88  Ga.  458,  14  S.  E.  712). 

Crap  table 

A  crap  table  is  a  "gambling  device," 
within  Rev.  St  1899,  {  2194,  making  it  a 
felony  to  set  up  or  keep  any  table  or  gam- 
bling device  commonly  called  ABC,  faro 
bank,  E  O,  roulette,  equality,  keno,  or  any 
kind  of  gambling  table  or  gambling  device 
designed  for  the  purpose  of  playing  any 
game  of  chance  for  money  or  property.  State 
V.  Rosenblatt,  83  S.  W.  975,  977,  185  Mo. 
114;  State  v.  Locket,  87  S.  W.  470,  472.  188 
Mo.  415.  See,  also.  State  v.  Holden,  102  S 
W.  490,  203  Mo.  58L 

Dice 

The  phrase  "gambling  apparatus  or  de- 
vice," in  Burns*  Ann.  St  1901,  §  2181,  pun- 
ishing one  keeping  or  exhibiting  for  gain, 
or  to  win  or  gain  money  or  other  property, 
any  gaming  table  or  any  gambling  apparatus 
or  device,  covers  and  includes  any  kind  of 


apparatus,  table,  or  device  kept  or  exhibited 
for  gain,  or  to  win  or  gain  money  or  other 
property,  and  dice  is  within  the  statute. 
White  y.  State,  76  K.  E.  554,  558,  37  XnO. 
App.  95. 

Horae  race 

"A  'gambling  device*  is  any  contrivance 
by  the  operation  of  which  chances  are  de- 
termined, whereby  money  or  property  Is 
lost  or  won."  The  keeping  of  a  house  for 
selling  pools  on  horse  racing  la  not  an  of- 
fense, punishable  under  chapter  50,  Deady'a 
Gen.  Laws,  relating  to  the  playing  of  games 
by  gambling  devices,  since  the  winner  is  not 
determined  by  the  manipulation  of  any  de- 
vice. State  T.  Ayers,  88  Pac.  653,  655,  49 
Or.  61,  10  L.  R.  A.  (N.  S.)  992,  124  Am.  St 
Rep.  1036  (citing  Portis  v.  State,  27  Ark. 
360;  In  re  Lee  Tong,  18  Fed.  253;  State  v. 
Herryford,  19  Mo.  377). 

Iiottery 

Lottery  Is  a  "gaming  device,"  and  the 
keeping  of  a  house  for  the  purpose  of  sell- 
ing lottery  tickets  is  within  the  spirit  and 
intendment  of  a  charter  delegating  power  to 
prevent  and  suppress  gaming  and  gambling 
houses  or  places  where  any  game  in  which 
chance  predominates  is  played  for  anything 
of  value.  City  of  Portland  v.  Tick,  75  Pac 
706,  709,  44  Or.  439,  102  Am.  St.  Rep.  633. 

Poker  table 

The  setting  up  of  a  poker  table,  on  which 
are  used  poker  chips  and  cards  for  gaming, 
is  not  within  Rev.  St  1899,  §  2194,  making  it 
a  felony  for  any  one  to  set  up  or  keep  any 
gambling  device  commonly  called  ABC, 
faro  bank,  roulette,  equality,  keno,  or  any 
kind  of  gambling  table  or  gambling  device. 
State  y.  Etchman,  83  S.  W.  978,  979, 184  Mo. 
193. 

Slot  maehine 

A  slot  machine  so  operated  that  the  op- 
erator putting  into  it  a  nickel  receives  in  any 
event  a  dgar  of  the  value  of  his  coin,  and 
stands  to  win  by  chance  additional  cigars 
without  further  payment,  is  a  gambling  de- 
vice. Lang  V.  Merwln,  59  Atl.  1021,  1022, 
99  Me.  486,  105  Am.  St  Rep.  293 ;  In  re  Cul- 
Unan,  99  N.  Y.  Supp.  1097,  1098,  1100,  114 
App.  Div.  654  (overruling  Cullinan  v.  Hos- 
mer,  91  N.  Y.  Supp.  607,  100  App.  Div.  148, 
and  citing  People  ex  rel.  Ellison  v.  Lavin,  71 
N.  E.  753,  179  N.  Y.  164,  66  L.  R.  A.  601,  1 
Ann.  Cas.  165;  Public  Clearing  House  v. 
Coyne,  24  Sup.  Ct  789,  194  U.  S.  497.  512, 
48  L.  Ed.  1092;  Hudelson  v.  State.  94  Ind. 
426,  48  Am.  Rep.  171). 

Slot  machine  so  operated  that  the  oper- 
ator placing  a  coin  therein  and  taking  a 
chance  on  the  result,  whether  to  win  or  to 
lose,  is  a  gambling  device.  Mueller  v.  Wm. 
F.  Stoecker  Cigar  Co.,  131  N.  W.  923,  924, 
89  Neb.  438,  34  L.  R.  A.  (N.  S.)  573. 

Slot  machines,  where  the  chances  are  un- 
equal and  In  favor  of  the  machine,  are  gam- 
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bling  gajnes,  within  Laws  1907,  p.  2S^  c  04, 1  pow  of  gambling  and  conid  be  used  for  no 
S  1,  and  are  illegal.    Territory  y.  Jones,  99  |  other  purpose,  was  a  "gambling  device/*  and 


Pac.  338,  340,  14  N.  M.  579,  20  L.  R.  A.  (N.  S.) 
239,  20  Ann.  Cas.  128;  Same  v.  Gonzales,  99 
Pac.  1135,  15  N.  M.  50. 

As  used  in  Laws  1901,  p.  166,  i  2,  pro- 
hibiting the  conduct  of  games  of  chance  for 
"money,"  checks,  credits,  or  any  representa- 
tive of  value,  or  for  any  property  or  thing 
whatever,  the  word  **money"  includes  all 
money;  '"checks"  includes  all  kinds  of  arti- 
cles embraced  under  that  designation ;  "cred- 
its** is  a  term  of  universal  application  to 
obligations  due  and  to  become  due;  and  the 
expression  "any  representative  of  value,"  to- 
gether with  these  words,  leave  nothing  of 
any  of  the  classes  of  property  enumerated. 
Hence,  a  nickel  in  the  slot  machine,  involving 
in  its  operation  the  element  of  chance  as  to 
whether  the  player  obtained  in  cigars  more 
or  less  than  the  value  of  his  money,  was  pro- 
hibited by  such  statute.  State  v.  Woodman, 
67  Pac.  1118,  1120,  26  Mont  348. 

A  slot  machine  operated  by  the  player 
depositing  a  nickel  therein  and  then  turning 
a  crank,  whereon  the  machine  will  automati- 
cally pay  the  reward,  which  will  always  con- 
tain a  package  of  chewing  gum  of  the  retail 
value  of  five  cents,  and  sometimes  in  addi- 
tion thereto  one  or  more  checks  which  may 
be  used  in  playing  the  machine  in  the  same 
manner  as  nickels  are  used,  Is  a  gambling 
device,  within  Burns'  Ann.  St.  1908,  §  2474, 
punishing  the  keeping  of  devices  for  gaming ; 
though'  by  means  of  indicators  the  player  is 
informed  as  to  what  the  record  will  be  be- 
fore each  play,  though  there  is  no  method  of 
knowing  what  the  reward  will  be  as  to  subse- 
quent plays.  Ferguson  v.  State,  99  N.  B. 
806,  178  Ind.  568,  42  L.  R.  A.  (N.  S.)  720. 

Relator  maintained  a  slot  machine  with 
an  Indicator  bearing  the  inscription  "See 
what  we  give  you  for  five  cents,"  and  a  hand 
pointed  to  a  space  in  which  was  shown  to 
the  depositor's  view  the  goods  procured  for 
a  nickel,  consisting  of  a  package  of  chewing 
gum  and  sometimes,  also,  two  or  more  trade 
checks.  While  the  depositor  always  knew 
exactly  the  number  of  checks  which  would 
be  received  for  the  first  nickel,  he  would  not 
know  whether  he  might  procure  more  or  less 
trade  checks  by  dropping  in  a  subsequent 
nickeL  Held,  that  the  latter  feature  consti- 
tuted an  element  of  chance,  which  made  the 
machine  a  "gambling  machine,"  contrary  to 
the  statute.  People  ex  rel.  Verchereau  v. 
Jenkins,  138  N.  Y.  Supp.  449,  450,  153  App. 
Div.  512. 


A  "slot  machine,"  consisting  of  an  up- 
right box  with  some  kind  of  machinery  on 
the  inside  and  a  dial  face  with  numbers  on 
it  and  a  crank  to*turn  It,  which  was  played 
by  dropping  money  In  the  slot  and  turning 
the  crank,  the  party  playing  it  winning  or 
not,  dependent  on  where  the  hand  stopped 
on  the  dial,  which  was  used  only  for  the  pur- 


was  properly  destroyed  under  Sand.  &  H. 
Dig.  S  1618,  authorizing  circuit  court  Judges 
to  issue  their  warrants  to  peace  officers  di- 
recting them  to  search  for  gambling  tables 
or  devices  and  to  publicly  burn  them.  Gar- 
land Novelty  Co.  v.  State,  71  S.  W.  257,  258, 
71  Ark.  138. 

Stock  ttokev 

A  transaction  In  a  "bucket  shop,"  con- 
sisting of  a  fictitious  sale  or  purchase  of 
stocks,  with  the  intention  that  there  shall  be 
no  delivery,  but  a  settlement  according  to 
the  difference  in  market  value,  is  not  a  "game 
of  hazard,"  and  a  telegraph  wire,  blackboard, 
and  ticker,  used  by  the  broker  in  obtaining 
and  publishing  the  rise  and  fall  of  prices  In 
the  market.  Is  not  a  "gambling  device,"  with- 
in Cr.  Code,  §  214,  allowing  a  person  to  re- 
cover his  loss  because  of  any  gambling  device 
or  at  a  game  of  hazard. — Ives  v.  Boyce,  123 
N.  W.  818,  319,  86  Neb.  324,  26  L.  R.  A.  (N. 
S.)  157. 

GAMBIibf O  HOUSE 

As    disorderly    house,    see    Disorderly 

House. 
Keeper  of  gambling  house,  see  Keeper. 

A  "gambling  house"  is  expressly  defined 
by  the  Philippine  Commission  Act  No.  1757, 
I  2,  to  be  a  building  or  structure,  a  vessel,  or 
part  thereof,  in  which  gambling  is  frequent- 
ly carried  on.  Ong  Chang  Wing  v.  United 
States,  31  Sup.  Ct.  15,  16,  218  U.  S.  272,  54  L. 
Ed.  1040. 

One  having  charge  of  an  ordinary  game 
of  cards  played  on  a  blanket  in  a  shedroom 
to  a  bam  by  negroes  as  an  attachment  of  a 
negro  dance,  and  at  which  money  was  bet, 
is  not  running  a  "gambling  house,"  within 
Pen,  Code,  art.  388a  (Acts  30th  Leg.  p.  108,  c 
49),  punishing  any  person  who  shall  exhibit 
for  the  purpose  of  gaming  any  gaming  ta- 
ble, etc.  Hanks  v.  State,  111  S.  W.  402,  403, 
54  Tex.  Cr.  R.  1,  17  L.  R.  A.  (N.  S.)  1210. 

In  Acts  1909,  c.  92,  |  1,  prohibiting  cer- 
tain games  for  money  by  professional  gam- 
blers, and  section  2  providing  that  if  any 
proprietor,  owner,  or  part  owner,  lessee,  man- 
ager, or  any  person  having  management,  su- 
pervision, or  control,  temporary  or  perma- 
nent, of  any  gambling  house  or  other  resort, 
maintained  for  gambling,  or  of  any  saloon, 
or  of  any  building  in  which  a  saloon  may  be 
situate,  shall  permit  any  of  such  games  to  be 
played  in  such  place,  he  shall  be  guilty  of  a 
misdemeanor,  etc.  The  words  "  'gambling 
house,'  or  other  resort  maintained  for  gam- 
bling," mean  any  place  where  games  are 
played,  and  not  solely  a  place  where  games 
are  carried  on  in  the  manner  prohibited  in 
section  1.  Schmidt  v.  Territory,  108  Pac  246, 
247.  13  Ariz.  77. 

A  private  residence  may  be  a  gambling 
house,  within  Pen.  Code  1896,  art  389,  im- 
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posing  a  penalty  upon  one  who  permits  pro- 
hibited games  in  bis  house  or  upon  his  prem- 
ises ;  the  house  being  a  public  place.  Simons 
V.  State,  120  S.  W.  208,  210,  56  Tex.  Cr.  R. 
839. 

Under  Pen.  Code  1895,  art  388f,  as  add- 
ed by  Acts  30th  Leg.  p.  109,  providing  that 
if  any  person  shall  go  into  and  remain  in 
any  gambling  house,  or  shall  remain  In  any 
place  where  prohibited  games  are  being  play- 
ed, etc.,  and  further  providing  that  by  "gam- 
bling house"  and  "gaming  house'*  is  meant 
any  place  where  people  resort  for  the  pur- 
pose of  gaming,  a  person  remaining  in  a  pri- 
vate dwelling  house,  not  shown  to  be  a  place 
frequented  for  the  purpose  of  gaming,  while 
a  prohibited  game  was  being  played  Uierein, 
is  guilty  of  no  offense,  since  "remaining  in 
a  place,"  etc.,  means  in  a  place  where  gam- 
ing is  being  conducted  in  a  sense  continu- 
ously. Walters  v.  State,  125  S.  W.  11, 12.  58 
Tex,  Cr.  R.  240. 

A  place  where  futures  are  bought  and 
sold  on  margins  is  a  gaming  house,  notwith- 
standing "the  contracts  are  telegraphed  out 
of  the  state,"  if  the  actual  wager  or  settle- 
ment of  wagers  takes  plaX^  in  this  state. 
Anderson  v.  State,  58  S.  E.  401,  410,  2  Ga. 
App.  1. 

"The  'gaming  house'  or  place  which  the 
common  law  regarded  as  a  nuisance,  and 
which  at  common  law  was  indictable  as  such, 
was  a  'common  gaming  house'  or  place." 
State  V.  Carrick,  61  Atl.  35,  78  Vt  1. 

Pool  room 

A  pool  room  on  one  of  the  principal  thor- 
oughfares of  a  city  in  which  persons  dally 
congregate  to  bet  upon  horse  races,  reported 
to  the  proprietor  by  telegraph,  is  a  "gam- 
ing house"  punishable  as  a  nuisance  at  com- 
mon law  and  under  B.  &  C.  Comp.  |  1930) 
providing  for  the  punishment  of  any  person 
who  willfully  and  wrongfully  commits  any 
act  which  grossly  disturbs  the  .public  peace  or 
health,  or  which  openly  outrages  the  public 
decency  and  is  injurious  to  the  public  morals. 
State  V.  Nease,  80  Paa  807,  898,  46  Or.  433. 

One  keeping  a  place  where  pool  selling 
on  horse  races  is  carried  on  keeps  a  place 
where  gambling  is  carried  on  within  Bal- 
llnger's  Ann.  Codes  &  St.  §  3006,  declaring 
that  places  of  resort  where  gambling  is  car- 
ried on  are  nuisances,  and  the  persons  car- 
rying on  the  same  shall  be  punished,  though 
pool  selling  may  not  be  covered  by  Balling- 
er's  Ann.  Codes  &  St  §  7260,  defining  gam- 
bling. State  V.  Shanklln,  97  Pac.  969,  970, 
51  Wash.  35. 

GAMBIiINO  TABLE 

See,  also,  Gambling  Device. 

The  characteristics  of  the  gaming  table 
are:  First,  it  is  a  game;  second,  there  is  a 
keeper,  dealer,  or  exhlbiter;  third,  it  must 
be  exhibited  for   the  purpose  of  obtaining 


bettors.    Mayo  t.  State  (Tex.)  82  S.  W.  615, 
516. 

A  table  on  which  gambling  games  are 
played  in  a  gambling  place  is  a  gaming  table 
kept  for  gaming  within  Code  1907,  §  69S5, 
punishing  the  keeping  of  a  gaming  table  for 
gaming.  The  state,  on  a  trial  for  exhibiting 
a  gaming  table,  need  not  show  that  accused 
operated  the  table  for  hire  or  reward,  but  it 
is  sufficient  to  show  that  the  table  kept  by 
accused  was  a  gaming  table  kept  for  gaming 
purposes.  Martin  v.  State,  56  South.  64,  65, 
2  Ala.  App.  175. 

An  indictm^it,  charging  in  the  alterna- 
tive that  accused  bet  at  a  certain  "gaming 
table  or  bank,  to  wit,  a  pool  table,"  was  suffi- 
cient   Moore  v.  State  (Tex.)  100  a  W.  1161. 

GAMBUNO  TRANSACTION 

See,  also.  Gambling  Contract 

Purchase  of  stocks  on  margins  is  a  "gam- 
bling transaction,"  and  Illegal.  Lancaster  v. 
Ames,  68  Atl.  533,  535,  103  Me.  87.  17  L.  R. 
A.  (N.  S.)  229,  125  Am.  St  Rep.  28a 

A  contract  for  the  purchase  of  grain  for 
future  delivery,  where  both  parties  intend  to 
settle  by  the  payment  of  differences  without 
any  delivery,  is  a  "gambling  transaction," 
and  insufficient  to  support  a  note  given  in 
settlement  of  losses.  Zeller  v.  Lelter,  82  N. 
E.  158,  160,  189  N.  Y.  361. 

A  contract  made  in  good  faith  for  the 
actual  sale  of  grain  deliverable  within  a 
specified  time  in  the  future  is  not  a  "gam- 
bling transaction,"  within  Hurd's  Rev.  St 
111.  1905,  pp.  698-700,  prohibiting  gambling 
transactions  in  grain  or  other  commodities 
for  future  delivery.  Zeller  v.  Lelter,  82  N.  E. 
158,  160, 189  N.  Y.  361. 

A  contract  to  operate  In  stocks,  to  be  ad- 
Justed  according  to  the  difference  in  the  mar- 
ket value  thereof,  Is  a  "gambling  transac- 
tion." Ives  V.  Boyce,  123  N.  W.  318,  319,  85 
Neb.  324,  25  L.  R.  A.  (N.  S.)  157. 

Transactions  between  a  customer  and  a 
stockbroker,  which  involve  payments  by  the 
customer  for  margins  on  orders  for  buying 
and  selling  stocks,  pursuant  to  an  under- 
standing that  no  stock  shall  be  delivered  to 
the  customer,  but  that  settlements  of  differ- 
ences of  profits  and  losses  shall  be  made,  are 
"gambling  transactions."  Blessing  y.  Smith, 
70  Atl.  933.  934,  74  N.  J.  Eq.  593. 

GAME 

See    Banking    Game;     Head   to   Head 

Game. 
Any  game,  see  Any. 
Other  banking  game,  see  Other. 
See,  also.  Gambling — Gaming;  Lottery. 

"Game"  is  defined  as  a  contest  for  suc^ 
cess  or  superiority  in  a  trial  of  chance,  skill, 
or  endurance,  or  any  two  or  all  three  of  these 
combined  (Century  Dictionary),  and  is  very 
comprehensive,  and  embraces  every  contri- 
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vance  or  institution  wblch  haa  for  its  object 
to  furnish  sport,  recreation,  or  amusement 
State  V.  Prather,  100  Pac.  57,  58,  79  Kan.  513, 
21  L.  R.  A.  (N.  S.)  23,  131  Am.  St  Rep.  339 
(quoting  4  Words  and  Phrases,  p.  3036);  In 
re  Opinion  of  the  Justices,  63  Atl.  505,  507, 
73  N.  H.  625,  6  Ann.  Gas.  689  (quoting  Cent 
Diet) 

The  word  "game,*'  secondarily  defined 
as  a  contest,  physical  or  mental,  for  amuse- 
ment, recreation,  or  for  winning  a  stake.  Is 
not  equivalent  to  the  word  "race."  State  t. 
Hayes,  93  S.  W.  98,  100,  116  Tenn.  40. 

BaselMdl 

See  Baseball 

Contract  for  delivery  of  futiirefl 

The  words  "game  or  gatmbling  device," 
as  used  in  Rev.  St  1899,  §  3424,  providing 
that  any  person  who  shall  lose  any  money 
or  property  at  any  "game  or  gambUng  de- 
vice" may  recover  it  by  civil  action,  do  not 
include  a  fictitious  sale  and  purchase,  though 
sections  2121,  2223,  2337-2342,  declare  flcU- 
tlous  sales  and  purchases  to  be  gambling, 
and  render  all  parties  thereto  partlceps  crim- 
inis.  See  v.  Runzi,  79  S.  W.  992,  993,  105 
Mo.  App.  435. 

Eleetion 

An  election  does  not  fall  within  the  def- 
inition of  a  "game,"  within  the  meaning  of 
the  statute  prohibiting  gambling.  Lassen  v. 
Karrer,  76  N.  W.  73,  117  Mich.  512  (dtlng 
Woodcock  V.  McQueen,  11  Ind.  14). 

Horse  race 

A  horse  race  is  not  a  game  within  Kir- 
by's  Dig.  8  1740,  making  it  criminal  to  bet 
"on  any  game  of  hazard  or  chance;"  it  be- 
ing contemplated  that  the  game  shall  be 
"played,"  as  shown  by  section  1741,  provid- 
ing that  it  shall  be  unnecessary  for  the  in- 
dictment to  allege  with  whom  the  ^ame  was 
played.  State  v.  Vaughan,  98  S.  W.  685,  688, 
81  Ark.  117,  7  L.  R.  A.  (N.  S.)  899,  118  Am. 
St  Rep.  29,  11  Ann.  Cas.  277. 

The  word  "game,"  as  used  in  St.  1903, 
I  1977,  punishing  one  engaging  "in  any  haz- 
ard or  game"  on  which  money  is  bet,  won, 
or  lost,  does  not  embrace  a  horse  race.  Com- 
monwealth V.  Davis  (Ky.)  102  S.  W.  327 
(quoting  and  adopting  the  definition  in  cheek 
V.  Commonwealth,  100  Ky.  2,  37  S.  W.  152). 

'Kelley  pool 

Kelley  pool,  a  pool  game,  the  object  of 
which  is  for  a  player  to  pocket  the  ball  on 
the  table  corresponding  in  number  with  one 
which  he  holds  in  secret  in  which  event  he 
wins,  he  losing  on  the  ball  being  pocketed  by 
another,  is  a  game  at  which  money  or  prop- 
erty may  be  won  or  lost  within  the  gambling 
statutes.  State  v.  Sanders,  111  S.  W.  454,  86 
Ark.  353,  19  L.  R.  A.  (N.  S.)  913. 

Pool  selUas 

The  act  of  pool  selling  or  betting  by  buy- 
ers on  pools  is  not  a  "game/*  within  ELy. 


St  1903,  I  1978,  prescribing  a  penalty  for 
those  suffering  any  game  in  which  any  prop- 
erty or  money  is  bet,  won,  or  lost  in  any 
house  or  in  premises  in  their  occupation, 
aty  of  Louisville  v.  Wehmoff,  79  S.  W.  201, 
202,  116  Ky.  812. 

GAME  OF  CARDS 

"Poker"  is  defined  to  be  a  "game  with 
cards,"  and  evidence  that  defendant  and  oth- 
ers engaged  in  a  game  of  poker  is  sufii- 
cient  to  support  an  information  charging 
him  with  playing  a  game  of  cards.  Inman  v. 
State,  85  S.  W.  796.  47  Tex.  Cr.  R.  609; 
Mapes  V.  State  <Tex.)  85  S.  W.  797, 

GAME  OF  CHANCE 

The  game,  practiced  in  aid  of  fairs  a^d 
charities,  of  voting  with  tickets  purchased 
at  fixed  prices  for  candidates,  of  whom  one 
in  whose  name  the  most  tickets  are  voted  is 
to  receive  some  .article  which  the  whole 
number  of  tickets  pays  for,  is  not  a  "game 
of  chance"  and  is  not  illegal,  either  under 
the  statute  or  at  common  law,  in  this  state. 
Dion  V.  St.  John  Baptiste  Soc,  19  AtL  825, 
826,  82  Me.  319. 

Throwing  dice  is  purely  a  ''game  of 
chance,"  and  chess  is  purely  a  game  of  skill. 
But  games  of  cards  do  not  cease  to  be  games 
of  chance  because  they  call  for  the  exercise 
of  skill  by  the  players,  nor  do  games  of  bil- 
liards cease  to  be  games  of  skill  because  at 
times,  especially  in  the  case  of  tyros,  their 
result  is  determined  by  some  unforeseen  ac- 
cident, usually  called  "luck."  The  test  of 
the  character  of  the  game  is,  not  whether 
it  contains  an  element  of  chance  or  an  ele- 
ment of  skill,  but  which  is  the  dominating 
element  that  determines  the  result .  of  the 
game.  People  ex  rel.  Ellison  v.  Lavin,  71 
N.  B.  753,  755,  179  N.  Y.  164,  66  L.  R.  A.  601, 
1  Ann.  Cas.  165;  United  States  v.  McKenna. 
149  Fed.  252,  253. 

GAME  OF  HAZARD  OR  SXHX 

See,  also.  Hazard. 

A  transaction  in  a  "bucket  shop,"  con- 
sisting of  a  fictitious  sale  or  purchase  of 
stocks,  with  the  intention  that  there  shall  be 
no  delivery,  but  a  settlement  according  to  the 
difference  in  market  value,  is  not  a  "game  of 
hazard,"  and  a  telegraph  wire,  blackboard, 
and  ticker,  used  by  the  broker  in  obtaining 
and  publishing  the  rise  and  fall  of  prices  in 
the  market,  is  not  a  "gambling  device,"  with- 
in Cr.  Code,  f  214,  allowing  a  person  to  re- 
cover his  loss  because  of  any  gambling  de- 
vice or  at  a  game  of  hazard.  Ives  v.  Boyce, 
123  N.  W.  318,  320,  85  Neb.  324,  25  L.  R.  A. 
(N.   S.)  157. 

GAME  OF  SKILL 

See  Game  of  Chanca 
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GAME 

See  Wild  Game. 

Ownership  of,  see  Ownership. 

As  the  word  "game"  includes  beasts, 
fowls,  and  fish,  the  title  of  an  act  declaring 
that  it  is  for  protection  of  "game"  does  not 
contravene  the  Ck)nstitntion  as  embracing 
more  than  one  subject  because  the  act  re- 
lates to  the  protection  of  fish,  fowl,  and 
quadruped.  McMahon  v.  State,  ©7  N.  W. 
1035,  1036,  1037,  70  Neb.  722. 

"Game"  means  animals  fere  naturse,  or 
wild  by  nature,  and  the  term  "game  animals," 
in  the  title  of  an  act  entitled  "An  act  relat- 
ing to  the  preservation,  propagation  and  pro- 
tection of  game  animals,"  etc.,  embraces  all 
kinds  of  deer,  whether  tame  or  wild.  State 
V.  Weber,  102  S.  W.  955,  956,  205  Mo.  36,  10 
L.  R.  A.  (N.  S.)  1155,  120  Am.  St  Rep.  715, 
12  Ann.  Cas.  382. 

The  title  of  the  forest,  fish,  and  game 
law  (Laws  1908,  p.  299,  c.  130),  entitled  "An 
act  for  the  protection  of  the  forests,  fish 
and  game  of  the  state,"  indicates  that  it  was 
to  protect  wild  animals  so  far  as  it  relates  to 
animals;  the  word  "game"  ordinarily  not  in- 
cluding domesticated  animals.  Dieterich  v. 
Fargo,  87  N.  B.  518,  520,  194  N.  Y.  359,  22 
L.  R.  A.  (N.  S.)  696. 

"Game"  is  not  the  subject  of  private 
ownership,  except  in  so  far  as  the  people 
may  elect  to  make  it  so,  and  they  may,  if 
they  see  fit,  absolutely  prohibit  the  taking  of 
It,  or  traffic  or  commerce  in  it;  but  the  pow- 
er of  the  Legislature  only  applies  to  "game" 
within  the  state,  and  no  such  iwwer  to  inter- 
fere with  the  private  affairs  of  individuals 
can  effect  the  right  of  the  citizen  to  seU  or 
dispose  of,  as  he  pleases,  "game"  which  has 
become  a  subject  of  private  ownership  by  a 
lawful  purchase  In  another  state.  Cameron 
v.  Territory,  86  Pac.  68,  70,  16  Okl.  634. 

GAP 

See  Railroad  Cattle  Gap  or  Guard. 

GARAGE 

See  Public  Garage. 

As  dwelling  house,  see  Dwelling  House. 

As  flat,  see  Flat 

As  stable,  see  Stable. 

As  tenement  house,  see  Tenement  House. 

Mass.  Motor  Vehicle  Act  1909,  f  1,  de- 
fines "garage"  to  mean  "every  place  where 
five  or  more  motor  vehicles  are  stored  or 
housed  at  any  one  time  for  pay,  except  only 
such  places  in  which  motor  vehicles  are  kept 
by  the  owners  thereof  without  payment  for 
storage."  Smith  v.  O'Brien,  94  N.  Y.  Supp. 
673,  674,  46  Misc.  Rep.  325. 

"The  'garage*  is  the  modem  substitute  of 
the  ancient  livery  stable."  Smith  v.  O'Brien, 
94  N.  Y.  Supp.  673,  674,  46  Misc.  Rep.  325. 


'VThe  'garage'  keeper  is  like  unto  the  Ut- 
ery  stable  keeper.**  Smith  v.  O'Brien,  94  N. 
Y.  Supp.  673,  674,  46  Misc.  Rep.  326. 


"  'Garages'  occupy,  with  relation  to  auto- 
mobiles, the  same  place  that  stables  do  with 
regard  to  horses."  Diocese  of  Trenton  v.  To- 
man, 70  AU.  606,  611,  74  N.  J.  Eq.  702. 

GARBAGE 

"Garbage  iB  defined  as  refuse  organic 
matter  in  general,  or  any  worthless  or  of- 
fensive matter,  and  does  not  necessarily  im- 
ply the  presence  of  organic  matter.  State, 
to  use  of  Joyce,  t.  Flanigan,  74  AtL  818, 
824,  111  Md.  481  (citing  4  Words  and  Phras- 
es, pp.  3040,  3041). 

Grease  and  cracklings  rendered  from  the 
fat  of  fresh  meat,  cooked  and  carried  away 
within  24  hours,  is  not  ''garbage"  within  the 
meaning  of  Police  Regulations,  art  14,  |  1, 
defining  garbage  to  be  the  "refuse  of  animal 
and  vegetable  foodstuffs,"  and  prohibiting 
persons  other  than  the  District  garbage  con- 
tractor from  carrying  garbage  through  the 
streets  of  the  District  Nash  v.  District  of 
Columbia,  28  App.  D.  C.  598,  601,  8  Ann.  Cas. 
815. 

In  an  ordinance  prohibiting  the  collec- 
tion of  garbage  by  persons  not  having  a 
contract  with  the  municipality  therefor, 
though  the  word  '^garbage"  Involves  a  rejec- 
tion of  the  material  for  use,  it  does  not  follow 
that  it  means  a  rejection  of  the  material  for 
all  purposes,  nor  does  the  term  involve  the 
idea  of  filth,  nor  the  commencement  of  fer- 
mentation of  the  material.  City  of  Rochester 
V.  Gutberlett,  133  N.  Y.  Supp.  541,  546,  73 
Misc.  Rep.  607. 

A  Cincinnati  ordinance  providing  that  no 
person  other  than  the  city  contractor  or  its 
agents  shall  convey  or  transport  through  the 
streets  or  public  places  of  the  city  any  gar- 
bage, dead  animals,  etc.,  found  within  the 
city  limits,  and  that  the  word  "garbage" 
shall  include  all  refuse  of  animal  and  vege- 
table matter  which  has  been  used  for  food, 
and  all  the  refuse  animal  and  vegetable  mat- 
ter which  was  intended  to  be  so  used,  and 
includes  condemned  food,  is  repugnant  to 
Const  U.  S.  Amend.  14.  Bauer  ▼.  Casey,  26 
Ohio  Cir.  Ct  R.  598,  599. 

QARBAOE  DISPOSAI. 

As  public  work,  see  Public  Work* 

OARBAOZS  TANKAGE 

"Garbage  tankage"  is  a  dry  powder,  the 
result  of  the  boiling,  drying,  and  pressing  of 
street  garbage,  and  is  packed  in  bags.  The 
Wm.  J.  Quillan,  180  Fed.  681,  103  a  a  A. 
647. 

GARDEN 

See  Beer  Garden. 
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GARNISHEE 

The  word  "garnishee**  U  borrowed  from 
the  French  language  and  is  derived  from 
garnishment  or  from  ^gamir,"  meaning  to 
warn,  to  gire  notice  to  the  debtor  not  to  pay 
Ms  indebtedness,  bat  to  answer  the  writ  serr- 
ea.  While  the  word  "garnishee"  is  derived 
from  the  French,  the  proceedings  in  garnish- 
ment, however,  are  derived  from  Bngllsh  Ju- 
risprudence, which  confers  on  the  garnishee 
the  same  right  in  defense  which  he  could 
plead  in  a  direct  action,  if  one  were  brought 
against  him  on  a  claim  for  which  he  had 
been  garnished.  Monroe  Grocer  Ck).  v.  J.  A. 
Perdue  &  O).,  48  South.  1002,  1004,  123  La. 
375  (quoting  Gross,  Plead,  p.  336). 


Subject  to  garnishment,  see  Subject  To. 

"Garnishment,**  as  the  proceeding  Is  at 
present  authorized  by  statute,  partakes  of  the 
nature  of,  and  Is  in  all  essentials,  a  sepa- 
rate action  or  suit  against  the  person  gar- 
nisheed.  Keene  v.  Smith,  76  Pac.  1066,  1060, 
44  Or.  525. 

"'Garnishment'  is  the  institution  of  a 
femit  by  a  creditor  against  the  debtor  of  his 
debtor,  and  is  governed  by  the  general  rules 
applicable  to  other  suits  adapted  to  the  rela- 
tive situation  of  the  parties.'*  Roman  v. 
Montgomery  Iron  Wprks,  47  South.  136,  137, 
156  Ala.  604,  19  L.  R.  A.  (N.  S.)  604,  130  Am. 
St  Rep.  106  (quoting  definition  in  Steiner 
Bros.  V.  First  National  Bank,  22  South.  30, 
115  Ala.  370). 

A  "garnishment**  is  correctly  defined  to 
be  "a  proceeding  in  the  nature  of  an  at- 
tachment or  execution,  by  means  of  which 
creditors,  property,  or  effects  of  a  debtor  in 
the  hands  of  a  third  person  may  be  subject- 
ed to  the  payment  of  the  claims  of  the  cred- 
itors of  such  debtor."  It  is  a  mode  of  at- 
tachment or  execution.  Davis  Bros.  v.  Choc- 
taw, O.  &  G.  R.  Co.,  83  S.  W.  318,  319,  73 
Ark.  120,  8  Ann.  Cas.  658  (citing  Central 
Trust  Co.  V.  Chattanooga,  R.  &  C.  R.  Ck>. 
[0.  C]  68  Fed.  685;  Henry  v.  Murphy,  54 
Ala.  246 ;  McGarry  v.  Lewis  Coal  Co.,  6  S.  W. 
61,  93  Mo.  237,  3  Am.  St  Rep.  522;  Rood, 
Garnishment,  §  1,  and  cases  cited). 

"  'Garnishment'  is  only  a  method  provid- 
ed by  statute  for  a  plaintiff  to  enforce  Judg- 
ment against  defendant,  who  Is  his  debtor." 
Hence  it  draws  in  controversy  only  so  much 
of  the  garnishee's  indebtedness  to  the  defend- 
ant as  is  necessary  to  satisfy  the  plaintiff's 
claim.  Bank  of  Waldron  v.  Euper,  125  S.  W: 
1022,  1023,  93  Ark.  609  (citing  Davis  v. 
Choctaw,  O.  &  G.  R.  Co.,  83  S.  W.  318,  73 
Ark.  120,  8  Ann.  Cas.  658). 

As  a  f  orBi  of  attaolimeiit 

"Garnishment"  is  the  admonition  Judi- 
cially given  to  the  attachment  defendant's 
debtor  or  holder  of  property,  warning  him 
against  payment,  or  restoration  to  the  de- 


fendant, and  bidding  him  hold  the  property  ox 
credit  subject  to  the  order  of  court  It  is 
the  process  by  which  the  garnishee  Is  brought 
into  court  and  also  that  by  which  the  de- 
fendant's credit  or  properly  is  attached  in 
the  garnishee's  hands.  Its  service  is  con- 
structive seizure  by  notice.  It  is  attach- 
ment in  the  hands  of  a  third  person.  Eagle- 
son  y.  Rubin,  100  Paa  765,  767,  16  Idaho,  92. 

As  ereatins  a  Uea 

"Garnishment'.'  is  an  effectual  attach- 
ment of  the  effects  of  the  defendant  in  the 
garnishee's  hands,  differing  In  no  essential 
respect  from  attachment  by  levy  except  that 
the  plaintiff  does  not  acquire  a  clear  and 
full  lien  upon  the  specific  property  in  the 
garnishee's  possession,  but  only  such  a  lien 
as  gives  him  the  right  to  hold  garnishee  per- 
sonally liable  for  it  or  its  value  and  to  re- 
strain the  garnishee  from  paying  his  debt  to 
the  defendant  From  the  time  of  garnish- 
ment the  effects  in  the  garnishee's  possession 
are  considered  as  in  custodla  legis,  and  the 
garnishee  is  bound  to  keep  them  In  safety. 
Longley  Bros.  v.  McVann,  119  S.  W.  268,  269, 
90  Ark.  262  (citing  Drake  on  Attachment  [7th 
Ed.]  I  463). 

"Garnishment  process"  is  in  the  nature 
of  an  equitable  attachment  of  assets  belong- 
ing to  a  defendant  held  by  a  third  person; 
the  purpose  of  the  attachment  being  to  ap- 
ply such  assets  in  discharge  of  defendant's 
debt  The  lien  being  created  at  the  time 
the  writs  are  served,  and  the  Judgment  in  the 
action  not  creating  any  other  or  additional 
lien,  but  merely  providing  for  the  enforce- 
ment of  the  Hens  already  acquired,  a  gar- 
nishment, more  than  four  months  before  an 
adjudication  in  bankruptcy,  was  not  affect- 
ed thereby,  although  the  Judgment  was  ren- 
dered within  the  four  months,  ^tna  Ins.  Co. 
V.  Evans,  49  South.  57,  62,  57  Fla.  311. 

As  a  ooUateral  prooeedins 

"  'Garnishment'  Is  one  of  the  modes 
pointed  out  by  the  statute  by  which  the  writ 
is  executed  and  is  not  a  new  suit  but  an 
incident  or  an  auxiliary  of  the  Judgment 
and  a  means  of  obtaining  satisfaction  of  the 
same  by  reaching  the  defendant's  credits." 
State  ex  rel.  Stevenson  v.  Hughes,  115  S.  W. 
1069,  1070,  135  Mo.  App.  131  (quoting  and 
adopting  definition  in  Tinsley  v.  Savage,  50 
Mo.  141).  And  consequently  a  Judgment 
against  a  garnishee  must  be  reversed  on  his 
appeal  where  the  Judgment  against  the  prin- 
cipal defendant  is  void  or  has  been  reversed 
since  there  is  no  longer  any  Judgment  to  sus- 
tain the  garnishment  Chicago  Herald  O). 
V.  Bryan,  92  S.  W.  906,  907,  196  Mo.  690,  6 
Ann.  Cas.  761. 

"Garnishment  proceedings"  are  always 
ancillary  to  a  principal  suit  which  is  either 
pending  or  determined.  Thus,  where  the 
affidavit  alleges  that  defendant  is  Justly  in- 
debted to  plaintiff  on  a  Judgment  previously 
rendered,  and  for  the  recovery  of  such  de- 
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mand  plaintlfr  has  commenced  a  suit  before  I  to  the  designated  towns,  but  later  one  of  the 


another  court  which  is  untrue,  the  affidavit 
is  fatally  bad  and  cannot  be  amended  so  as 
to  base  the  garnishment  proceedings  on  the 
judgment  already  obtained.  Heller  v.  Peo- 
ple's Sav.  Bank,  101 N.  W.  226,  227,  138  Mich. 
192. 

"Garnishment"  and  claim  proceedings 
are  collateral  to  the  main  suit,  and  in  the 
claim  proceedings  a  judgment  that  the  claim- 
ant do  have  and  recover  of  and  from  the 
garnishee  the  property  mentioned  In  both  the 
"garnishment"  and  claim  proceedings  Is  er- 
roneous. Florida  Cent  &  P.  R.  CJo.  v.  CJar- 
stens,  37  South.  566,  567,  48  Fla.  72. 

Am  prooeedii&s 

See  Proceeding. 

Am  a  proceeding  in  rem 

A  "garnishment"  is  a  proceeding  In  rem. 
The  property  Is  In  custodia  legis.  To  obtain 
the  property,  and  not  a  personal  judgment 
against  the  garnishee  defendant,  is  the  pri- 
mary object  sought  to  be  attained.  United 
States  Fidelity  &  Guaranty  Co.  v.  HoUen- 
shead,  98  Pac  749,  750,  51  Wash.  326. 

GARNISHMEITT  LIEN 

Lien  as  including,  see  Lien. 

GARRET 

As  building,  see  Building  (In  Criminal 
Law). 

GARTER 

As  wearing  apparel,  see  Wearing  Ap- 
parel. 

GAS 

See  Natural  Gas. 

Inhaling  of  gas,  see  Inhale — ^Inhalation. 
Production  of  gas  as  mercantile  pursuit, 
see  Mercantile. 

Even  if  the  word  "gas"  in  St.  1905,  c. 
435,  I  629,  requiring  a  gas  company  on  ap- 
plication to  furnish  gas,  and  authorizing  re- 
covery of  damages  for  its  failure  to  do  so, 
means  gas  for  lighting  purposes,  it  is  enough 
for  a  complaint  founded  thereon  to  use  sim- 
ply the  word  "gas,"  as  it  will  be  given  there- 
in the  same  meaning  it  has  in  the  statute. 
Fair  V.  Home  Gas  &  Electric  Co.,'  110  Pac. 
347,  348,  13  CaL  App.  589. 

A  franchise  granted  by  a  city  to  a  Ught 
company  stipulated  that  the  company  would 
furnish  illuminating  gas  of  not  less  than  16 
candle  power  at  $1.10  per  1,000  cubic  feet, 
less  a  discount,  and  fuel  gas  of  452  heat  units 
per  cubic  foot  at  $1  per  1,000  cubic  feet,  less 
a  discount,  and  that,  in  case  a  lower  rate  was 
made  to  either  of  two  designated  towns,  the 
price  in  the  city  should  be  the  same  as  so 
reduced.  At  the  time  of  the  granting  of  the 
franchise,  the  company  supplied  artificial  gas 


towns  granted  a  franchise  for  natural  gas  at 
greatly  reduced  rates.  Natural  gas  had  from 
5  to  7  candle  power  and  1,000  heat  units  per 
cubic  foot.  Held,  that  the  franchise  referred 
only  to  artificial  gas,  and  the  company  could 
not  be  compelled  to  reduce  its  rates  and  the 
city  could  not  compel  the  company  to  furnish 
natural  gas  except  pursuant  to  another  fran- 
chise. Union  Light,  Heat  &  Power  Co.  v. 
Young,  142  S.  W.  692,  693,  146  Ky.  430. 

As  mineral 

See  Mineral. 

As  property 

See  Personal  Property;    Real  Property. 

GAS  COMPANY 

As  public  service  corporation,  see  Public 
Service  Corporation. 

GAS  VrELl4 

Develop  a  gas  well,  see  Develop. 

GAS  WO^KS 

Statutory  power  given  a  city  "to  con- 
struct and  establish  'gas  works,'  or  to  regu- 
late the  establishment  thereor*  by  others,  Is 
broad  enough  to  authorize  the  city  to  con- 
tract for  the  purchase  of  a  natural  gas  dis- 
tributing plant,  and  the  construction  of  the 
term  "gas  works"  is  not  to  be  narrowed  by 
the  fact  that,  when  the  Authority  was  grant- 
ed, natural  gas  was  not  known  to  be  a  prod- 
uct available  for  use  in  the  locality.  City  of 
Indianapolis  v.  Consumers'  Gas  Trust  Co., 
144  Fed.  640,  642,  75  0.  0.  A.  442. 

GASKET 

A  "gasket"  In  a  vessel  Is  a  piece  of 
leather  or  other  packing  inserted  between 
flanges  to  make  a  tight  joint  Auten  v.  Ben- 
nett, 84  N.  T.  Supp.  689,  690,  88  App.  Div.  15. 

GASOLINE 

What  is  commonly  called  "gasoline"  Is 
the  fourth  distillate  of  crude  petroleum. 
This  consists  of  what  is  termed  naptha,  which 
in  turn  is  subdivided  into  naptha  A,  B,  and 
C,  and  gasoline  is  the  common  term  applied 
to  naptha  C.  It  is  so  readily  inflammable 
that  It  can  scarcely  be  said  to  have  any 
flash  point.  Flame  coming  in  contact  with 
it  will  almost  inevitably  and  invariably  Ignite 
it  without  any  appreciable  period  of  previous 
heat.  If  gasoline  is  brought  in  contact  with 
flame  when  the  gasoline  is  unconfined  within 
narrow  limits,  it  will  ignite  without  explod- 
ing, but,  If  the  gasoline  is  confined  and  has 
been  vaporized  by  coming  in  contact  with  the 
air,  a  gas  or  vapor  is  formed  which  explodes 
with  all  the  incidents  connected  with  the 
most  dangerous  character  of  explosion.  Gas- 
oline vaporizes  almost  instantly  on  coming  in 
contact  with  oxygen,  so  that  in  common  use, 
as  soon  as  gasoline  is  exposed  to  the  air. 
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Bome  of  It  at  least  always  goes  off  In  the 
form  of  vapor,  which,  being  heavier  than  the 
air,  tends  to  sink.  The  gravest  source  of 
danger  in  handling  gasoline  is  that,  since  va- 
por sinks,  it  is  not  readily  perceptible  to  the 
one  standing  upright  in  a  room,  because  it  is 
along  the  lower  levels  and  close  to  the  floor, 
and,  if  it  is  not  agitated  by  the  atmosphere 
so  as  to  dissipate  and  blow  away  out  of  the 
room,  It  may  be  ignited  by  coming  in  contact 
with  flame;  the  ignition  causing  an  explo- 
sion which  is  of  sufficient  force  to  cause  great 
damage.  The  vapor,  unless  dispelled  by  a 
current  of  air  and  dissipated,  is  likely  to 
travel  considerable  distance  through  a  build- 
ing, and  will  almost  invariably  ignite  and 
explode  on  coming  in  contact  with  any  flame. 
O'Uara  v.  Nelson  (N.  J.  Ch.)  63  AtL  836,  838. 

OASOIilNE  ENGINE 

As  mill,  see  MilL 

GATE 

As  appliance,  see  Appliance. 

As  fence,  see  Fence. 

As  partition  fence,  see  Partition  Fence. 

As  used  in  Rev.  Codes,  §  2816,  relating  to 
fencing  railroad  rights  of  way,  a  "gate"  is  a 
contrivance  in  a  fence,  or  a  part  of  the  fence 
made  for  the  purpose  of  passing  through  the 
fence  into  or  out  of  an  inclosure.  Brown  v. 
Oregon  Short  Line  R.  Co.,  118  Paa  168,  769, 
20  Idaho,  364. 

GATHERING 

.See  Public  Gathering. 

GAVE  NOTICE  OF  APPEAL 

The  phrase  "gave  notice  of  appeal,"  ap- 
pearing in  the  exemplification  of  a  record  of 
a  court  of  another  state,  is  insufficient  to 
show  that  an  appeal  was  taken,  and,  in  the 
absence  of  a  showing  that  it  Is  given  a  tech- 
nical  significance  by  the  statute  laws  of  such 
state,  cannot  be  held  to  have  a  meaning 
equivalent  to  an  order  granting  an  appeal. 
McCune  v.  Goodwillie,  102  S.  W.  997,  1004, 
204  Mo.  806. 

GEARING 

The  word  "gearing"  Is  defined  by  Web- 
ster as  the  parts  by  which  motion  imported 
to  one  part  of  an  engine  or  machine  is  trans- 
mitted to  another.  The  friction  wheel  and 
rattlers  between  Which  an  employ^  caught  his 
hand  being  constructed  with  a  friction  surface 
so  as  to  transmit  motion-  to  the  rattlers  by 
surface  friction  from  the  wheel,  the  wheel 
was  within  the  class  of  appliances  termed 
"gearing,"  required  to  be  guarded  for  the 
protection  of  employes.  Whlteley  Malleable 
Castings  Co.  v.  Wishon,  85  N.  B.  832,  835,  42 
Ind.  App.  288.  And  so  was  a  machine  which 
was  operated  by  means  of  two  sets  of  gears. 


Tabinski  y.  A.  Harvey's  Sons  Mfg.  Co.,  184 
N.  W.  653,  655,  168  Mich.  392.  But  not  a 
machine  known  as  a  "liner,"  a  heavy  hollow, 
revolving  iron  roller,  filled  with  steam  of 
high  temperature,  with  a  smaller  roller  above, 
between  which  papers  were  passed  by  the 
operator.  Jenkins  v.  Lafayette  Box  Board  & 
Paper  Co.,  87  N.  E.  992,  43  Ind.  App.  463. 

The  knives  of  the  head  of  a  machine  us- 
ed to  surface  different  sized  moldings  are  not 
within  St.  1898,  §  1636j,  requiring  the  guard- 
ing of  "shafting  and  gearing,"  and  the  stat- 
ute does  not  require  the  master  to  guard  such 
knives.  Kruck  v.  Wilbur  Lumber  Co.,  133 
N.  W.  1117,  1119,  148  Wis.  76. 

A  sprocket  wheel  and  chain  are  within 
St.  1898,  §  1636J,  requiring  all  belting,  shaft- 
ing, and  gearing,  so  located  as  to  be  danger- 
ous to  employes  in  the  discharge  of  their 
duties,  to  be  securely  guarded  or  fenced. 
Schweikert  v.  J.  R.  Davis  Lbr.  Co.,  130  N.  W. 
508,  509,  145  Vns,  632. 

GELATIN 

Glue  as  including,  see  Glue. 
Manufactures    of,    see    Manufactures — 
Manufactured  Articles. 

"Finings"  is  an  article  consisting  of  "gel- 
atin" containing  a  considerable  proportion  of 
sulphurous  add  or  sulphite  as  a  preservative 
and  is  dutiable  as  "gelatin,"  under  paragraph 
23,  Schedule  A,  §  1,  c.  11,  Tariff  Act.  Somo- 
na  Wine  &  Brandy  Co.  v.  United  States,  123 
Fed.  999,  1000. 


Medicinal 


GEI.ATIN  CAPSULES 

As  medicinal  preparation. 
Preparation. 

GENERAL 

See  Brigadier  General. 

GENERAL 

See,  also,  Special. 

"General"  Is  equivalent  to  ^'extensive" 
and  is  a  relative  term  the  meaning  of  which 
must  be  determined  by  a  process  of  inclusion 
and  exclusion.  Times  Printing  Co.  v.  Star 
Pub.  Co.,  99  Pac  1040,  1042,  51  Wash.  667, 
16  Ann.  Cas.  414.  See,  also,  Puget  Sound 
Pub.  Co.  V.  Times  Printing  Co.,  74  Pac.  802, 
805,  33  Wash.  551. 

GENERAIi  ACCEPTANCE 

A  "general  acceptance"  of  a  draft  is  an 
agreement  to  pay  according  to  the  tenor  of 
the  bill,  and  if  the  draft  is  conditional  the 
acceptance  binds  the  acceptor  to  pay  accord- 
ing to  the  conditions,  and  not  otherwise. 
Hannay  v.  Guaranty  Trust  Co.  of  New  York, 
187  Fed.  686,  688, 

GENERAIi  ACT 

See  General  Law 
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OENERAXi  AOENCT  OB  AGENT 

See  also,  General  Manager ;  General  Su- 
perintendent ;  Special  Agency  or  Agent 

A  "general  agent'*  Is  one  who  is  author- 
ized to  do  all  the  acts  connected  with  a  par- 
ticular trade,  business,  or  employment  Man- 
hattan Life  Ins.  Co.  ▼.  First  Nat  Bank  of 
Denver,  80  Pac.  467,  471,  20  Colo.  App.  529 
(quoting  and  adopting  Story,  Agency,  I  17); 
Columbus  Show  Case  Co.  ▼.  Brinson,  57  S. 
B.  871,  872,  128  Ga.  487, 

A  person  authorized  to  transact  all  the 
business  of  another  at  a  particular  place,  and 
impliedly  invested  with  discretion  to  deter- 
mine the  proper  construction  of  the  contract 
under  which  work  was  being  done.  Is  a  "gen- 
eral agent"  Cleveland,  C,  C.  &  St  L.  Ry. 
Co.  y.  Moore,  82  N.  B.  52,  67,  84  N.  B.  540, 
170  Ind.  32a 

The  term  "general  agent,"  as  applied  to 
one  representing  a  corporation,  does  not  nec- 
essarily import  that  the  person  designated  is 
an  officer  of  the  corporation.  Vardeman  ▼. 
Penn  Mut  Life  Ins..  Co.,  54  &  B.  66,  67,  125 
Ga.  117,  5  Ann.  Cas.  221. 

In  determining  whether  a  person  Is  a 
"general  agent"  the  extent  of  territory  in 
which  he  operates  is  not  to  be  considered, 
since  the  term  implies  general  power  and  is 
not  used  in  the  geographical  sense,  and  there- 
fore the  question  of  general  agency  is  de- 
pendent on  the  extent  of  the  powers  exercis- 
ed by  the  agent  Floats  v.  ^Etna  Life  Ins. 
Co.,  56  S.  E.  915,  917,  144  N.  C.  232  (citing 
Grabbs  v.  Farmers*  Mut  Fire  Ins.  Ass*n,  34 
S.  B.  503,  126  N.  0.  397;  Berry  v.  American 
Cent  Ins.  Co.,  30  N.  B.  254,  132  N.  Y.  49, 
28  Am.  St  Rep.  548). 

Where  a  corporation  intrusts  a  principal 
officer  or  manager  with  general  supervision 
of  a  particular  branch  of  its  business,  it 
clothes  such  officer  or  manager  with  the  au- 
thority of  a  "general  agent"  coextensive 
with  the  business  intrusted  to  his  care,  which 
is  not  limited  by  private  instructions  so  as 
to  protect  the  corporation  from  liability  for 
acts  within  the  officer's  ostensible  authority, 
though  in  excess  of  such  private  instructions. 
American  Car  &  Foundry  Co.  v.  Alexandria 
Water  Co.,  67  Atl.  861,  864,  218  Pa.  542  (Ad- 
ams Exp.  Co.  V.  Schlesslnger,  75  Pa.  256; 
Anderson  v.  National  Surety  Co.,  46  Atl.  306, 
196  Pa.  288). 

A  surety  company,  which  appoints  agents 
whom  it  calls  "general  agents,"  with  author- 
ity to  solicit  business  for  it  as  a  surety  on 
excise  bonds,  receive  applications,  issue 
bonds,  and  receive  premiums  therefor,  may 
not  claim  that  they  have  not  authority  to 
make  the  agreement  with  the  applicant  for  a 
bond,  for  which  an  extra  premium  Is  paid, 
that  he  shall  not  be  liable  for  any  amount 
the  company  may  become  chargeable  with  on 
account  of  the  bond.    In  re  American  Fideli- 


ty Co.,  104  N.  Y.  Supp.  711,  712,  54  MUc 
Rep.  357. 


Ziuiwraiiee  eoatpaaj 

An  agent  of  a  foreign  insurance  compa- 
ny who  issues,  cancels,  indorses,  and  deliv- 
ers policies,  solicits  and  writes  insurance, 
collects  the  premiums  for  insurer,  remits 
them  to  it  and  attends  to  its  business  gener- 
ally, is  a  general  agent  of  insurer,  and  has 
authority  to  waive  conditions  in  a  policy, 
though  the  company  has  a  general  agent  for 
the  state.  Bank  of  Anderson  v.  Home  Ins. 
Co.  of  New  York,  lU  Pac.  507,  509,  14  CaL 
App.  208. 

Manaslms  agent  dlstfnsnlslied 

Where  a  statute  (Code  Civ.  Proc.  Neb.  H 
73,  75)  provides  that  when  a  defendant  is  a 
foreign  corporation  having  a  managing  agent 
in  the  state,  personal  service  of  process  may 
be  had  on  such  agent  and  authorizes  serv- 
ice on  the  managing  agent  of  any  corporation 
if  certain  officers  are  not  found  in  the  county, 
a  return  of  service  on  a  "general  agent"  of 
a  foreign  corporation  does  not  show  a  com- 
pliance with  the  statute ;  a  "manf^ging  agent" 
being  one  who  manages  or  controls  the  cor- 
porate business  in  the  state,  and  "general 
agent"  not  being  an  equivalent  term.  S warts 
V.  Christie  Grain  &  Stock  Co.,  166  Fed.  338, 
342,  343. 

Speolal  dlstliisiiisl&ed 

There  is  a  wide  distinction  between  a 
general,  special,  or  particular  agent  A  "spe- 
cial agency"  exists  where  there  is  a  delega- 
tion of  authority  to  do  a  single  act,  and  a 
"general  agency"  exists  where  there  4s  a 
delegation  to  do  all  acts  connected  with  a 
particular  trade,  business,  or  employment 
Kams  V.  State  Bank  &  Trust  Co.,  101  Paa 
564,  566,  31  Nev.  170  (quoting  Great  West 
Min.  C]!o.  V.  Woodmas  of  Alston  Mln.  Co.,  20 
Pac.  771,  12  Colo.  486,  13  Am.  St  Rep.  204) ; 
Belcher  v.  Manchester  Building  &  Loan  Ass*n. 
67  Atl.  309,  400,  74  N.  J.  Law,  833. 

A  "general  agent"  is  one  who  Is  author- 
ized to  do  all  acts  connected  with  a  particu- 
lar trade,  business,  or  employment  A  spe- 
cial agent  is  one  who  is  authorized  to  do  one 
or  more  specific  acts  in  pursuance  of  particu- 
lar instructions,  or  within  restrictions  neces- 
sarily implied  from  the  act  to  be  done.  In 
short,  the  former  Imports,  not  an  unqualified 
authority,  but  an  authority  which  is  de- 
rived from  a  multitude  of  instances,  where- 
as the  latter  is  confined  to  an  individual  in- 
stance. Columbus  Showcase  Co.  v.  Brinson, 
57  S.  E.  871,  872,  128  Ga.  487  (citing  Jesse 
French  Piano  Co.  v.  Cardwell,  40  S.  E.  292, 
114  Ga.  340 ;  Butler  v.  Maples,  9  WalL  [76  U 
S.]  773, 19  L.  Ed.  822). 

OENEKAI.  APPEABANOZS 

See,  also.  Special  Appearance. 

A  general  appearance  must  be  express  or 
arise  by  implication  from  defendant's  seek- 
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ing,  taking,  or  agreeing  to  some  step  benefi- 
cial to  himself  or  detrimental  to  plaintiff, 
other  than  one  contesting  the  Jurisdiction. 
A  mere  Inquiry  as  to  whether  a  continuance 
can  be  taken  without  waiver  of  service,  or 
offer  to  move  for  a  continuance,  provided  it 
can  be  done  without  such  waiver,  does  not 
amount  to  a  general  appearance.  Fulton  v. 
Ramsey,  68  S.  B.  381,  383,  67  W.  Va.  321,  140 
Am.  St  Rep.  969. 

Whether  an  appearance  is  general  or 
special  Is  governed  by  the  object  and  purpose 
of  the  appearance ;  and  any  action  upon  the 
part  of  the  defendant,  except  to  object  to 
the  jurisdiction,  which  recognizes  the  case  as 
in  court,  will  amount  to  a  "general  appear- 
ance." Dailey  v.  Foster  (N.  M.)  128  Pac.  71, 
72. 

A  ^'general  appearance"  is  the  voluntary 
act  of  a  party  or  his  attorney,  and  is  effec- 
tual to  confer  Jurisdiction  of  the  person  with- 
out an  order  of  court  Multnomah  Lumber 
Co.  V.  Weston  Basket  Co.,  99  Pac.  1046,  1048, 
54  Or.  22.  Thus  where,  in  a  proceeding  for 
the  establishment  of  a  private  road,  after 
defendant's  plea  to  Jurisdiction  based  on  the 
insufficiency  of  the  substituted  service  of  no- 
tice was  overruled,  he  contested  the  merits 
of  the  application,  agreed  to  a  continuance, 
and  when  defeated  in  the  county  court  ap- 
pealed to  the  circuit  court  from  the  Judg- 
ment, his  general  appearance  was  a  waiver 
of  legal  notice,  and  gave  the  court  Jurisdic- 
tion. Allen  V.  Welch,  102  S.  W.  665,  666,  126 
Mo.  App.  278. 

An  appearance  for  any  other  puri>ose 
than  to  question  the  Jurisdiction  of  the  court 
is  general.  Zobel  v.  Zobel,  90  Pac.  191,  192, 
151  Cal.  98;  J.  S.  Paterson  Const  Co.  v. 
Flrftt  State  Bank  of  Thebes,  133  111.  App.  75, 
81 ;  Tagert  v.  Fletcher,  83  N.  E.  805,  232  111. 
197  (citing  3  Cyc.  504) ;  Hanson  v.  Hanson, 
122  Pac.  100,  86  Kan.  622.  Thus  a  motion 
to  vacate  or  set  aside  Judgment  upon  Juris- 
dictional and  nonjurlsdlctlonal  grounds  con- 
stitutes a  "general  appearance."  Barnett  v. 
Holyoke  Mut.  Fire  Ins.  Co.,  97  Pac.  962,  964, 
78  Kan.  630 ;  Boulder,  Colorado,  Sanatorium 
V.  Vanston,  94  Pac.  945,  946,  14  N.  M.  436. 
But  where  a  defldency  Judgment  was  ren- 
dered in  a  proceeding  to  enforce  a  vendor's 
Hen  against  a  defendant,  who  was  served 
only  by  publication,  the  defendant's  subse- 
quent application  to  vacate  such  Judgment 
did  not  constitute  a  general  appearance  suf- 
ficient to  confer  Jurisdiction  over  his  person. 
Sweeney  v.  Tritsch,  44  South.  184,  186,  141 
Ala.  242. 

In  determining  whether  an  api)earance 
is  special  or  general,  the  question  of  whether 
It  Is  to  deny  the  court's  Jurisdiction  of  the 
person  controls,  irrespective  of  any  stipula- 
tion or  statement  that  It  was  special,  and  ir- 
respective of  defendant's  intention  to  make 
it  so.  Sit  You  Gune  v.  Hurd,  120  Pac.  1135, 
61  Or.  185.  Whether  an  appearance  Is  gen- 
eral or  special  does  not  depend  upon  the  form 

2  WDS.&  P.2d  See.— 45 


of  the  pleading,  but  upon  its  substance.  If 
a  defendant  invokes  the  Judgment  of  the 
court  upon  any  question,  except  that  of  the 
power  of  the  court  to  hear  and  decide  the 
cause,  his  appearance  is  general.  Haynes  v. 
City  Nat  Bank  of  Lawton,  121  Pac.  182,  185, 
30  Okl.  614.  Thus  where  defendants  by  mo- 
tion reciting  that  they  were  "appearing  spe- 
cially herein  for  the  purposes  of  questioning 
the  Jurisdiction  of  this  court,  and  for  no  oth- 
er purpose,"  moved  thkt  "such  judgment  in 
the  above-entitled  action  be  set  aside,  that 
said  action  be  dismissed,  and  that  defend- 
ants have  Judgment  against  the  plaintiff  for 
their  costs  and  disbursements,  and  for  such 
other  relief  as  to  the  court  might  seem  Just," 
and  some  of  the  affidavits  in  support  of  the 
motion  set  forth  facts  going  to  the  merits  of 
the  controviersy,  their  appearance  must  be 
construed  to  be  "general."  Bain  v.  Thoms, 
87  Pac.  504,  44  Wash,  382  (citing'  Teator  v. 
King,  76  Pac.  688,  35  Wash.  138;  Burdette 
V.  Corgan,  26  Kan.  102). 

So,  also,  where  certain  orders  were  en- 
tered making  allowances  to  a  receiver  of  an 
Insolvent  bank,  after  which  certain  stock- 
holders were  granted  permission  to  sue  to 
vacate  the  orders,  as  granted  ex  parte,  and 
without  Jurisdiction,  ,and  this  suit  was  prose- 
cuted to  Judgment,  which  was  adverse  to  the 
plaintiffs,  whereupon  they  brought  a  writ 
of  error  to  review  the  original  orders  as  Im- 
provldently  entered  and  void  for  want  of 
Jurisdiction,  it  was  held  that,  plaintiffs  hav- 
ing proceeded  in  the  trial  court  to  set  aside 
the  orders,  such  proceeding  constituted  an 
appearance  which  cured  the  alleged  Jurisdic- 
tional defect  In  re  Bank  of  Newcastle,  89 
Pac.  1085,  1037,  15  Wyo.  501. 

An  appearance  for  any  other  purpose 
than  questioning  Jurisdiction  for  want  of 
process,  defect  of  process,  defective  service 
thereof,  or  because  the  action  was  commenc- 
ed in  the  wrong  county,  etc.,  is  general,  and 
not  special,  though  accompanied  by  the  claim 
that  the  appearance  is  special;  and  hence 
an  appearance  to  move  to  vacate  a  cause,  or 
to  dismiss  or  discontinue  it,  because  plain- 
tiffs' pleading  does  not  state  a  cause  of  ac- 
tion, which  is  equivalent  or  analogous  to  a 
demurrer,  amounts  to  a  general  appearance. 
Norfolk  &  O.  V.  Ry.  Co.  v.  Consolidated 
Turnpike  Co.,  68  S.  B.  346,  348,  111  Va.  131, 
Ann.  Cas.  1912A,  239.  And  where,  on  the  ap- 
plication by  the  county  collector  for  Judg- 
ment for  drainage  taxes  against  delinquent 
lands,  there  was  a  variance  between  the  de- 
linquent list  and  the  published  notice  of  ap- 
plication for  sale,  and .  the  owner  appeared 
and  filed  an  objection  based  upon  the  vari- 
ance that  the  lands  were  not  assessed  in  her 
name  nor  in  that  of  any  living  person,  such 
objection  was  not  one  which  went  to  the 
Jurisdiction  of  the  court,  and  her  appearance 
for  the  purpose  of  making  such  objection  Is  a 
"general  appearance"  which  waives  the  va- 
riance.   Walte  Y.  People,  81  N.  B.  837,  838, 
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228  III.  173  (citing  McChesney  v.  People  ex 
rel.  Kochersperger,  53  N.  E.  356,  178  111.  542). 

A  defendant  who,  separately  or  in  con- 
junction with  a  motion  going  only  to  the  Ju- 
risdiction of  the  court  over  his  person,  in- 
vokes the  power  of  the  court  on  the  merits, 
or  moves  to  dismiss,  appears  generally. 
Thus  a  defendant,  who  not  only  asks  for  the 
dissolution  of  the  attachment  and  quashing 
of  the  writ  because  of  defective  service  of 
process  on  him,  but  asks  for  the  dismissal  of 
the  cause,  appears  generally,  for  the  court, 
by  virtue  of  the  express  provisions  of  Mills* 
Ann.  Code,  §  44,  acquired  Jurisdiction  by  the 
filing  of  the  complaint,  and  the  cause  could 
not  be  dismissed  because  of  the  want  of  Ju- 
risdiction of  defendant's  person.  Everett  v. 
Wilson,  83  Pac.  211,  212,  34  Colo.  476.  And 
in  an  action  against  a  nonresident,  if  service 
is  made  In  any  manner  not  authorized  by 
law,  defendant  may  appear  specially  and 
move  to  quash  the  service,  but  If  he  prays  for 
a  dismissal,  it  is  a  "general  appearance,"  as 
it  invokes  the  power  of  the  court  on  a  ques- 
tion other  than  that  of  Jurisdiction.  McKll- 
llp  V.  Harvey,  114  N.  W.  155,  156,  80  Neb. 
264. 

Where  one  pleads  both  to  the  merits 
and  to  the  Jurisdiction  at  the  same  time,  it 
amounts  to  a  "general  appearance."  And 
such  appearance  gives  the  court  Jurisdiction 
of  the  person,  though  the  process  or  service 
thereof  is  Insuflicient.  Rhyne  v.  Manchester 
Assur.  Co.,  78  Pac.  558,  559,  14  Okl.  555.  And 
so  where  a  defect  in  service  of  process  ap- 
pears on  the  record,  and  a  special  appearance 
questioning  the  jurisdiction  is  overruled,  if 
defendant  answers  over  to  the  merits,  he 
thereby  enters  a  "general  appearance." 
Sampson  v.  Northwestern  Nat.  Life  Ins.  Co., 
123  N.  W.  302,  303,  85  Neb.  319. 

A  general  demurrer,  filed  without  pro- 
testation. Is  a  "general  appearance."  Pacific 
Selling  Co.  V.  Albright-Prior  Co.,  69  S.  E. 
468,  409,  3  Ga.  App.  143. 

An  appearance  to  apply  for  a  continu- 
ance of  a  matter  pending  before  a  court  Is 
just  as  general  as  though  for  the  purpose  of 
Invoking  the  action  of  the  court  In  any  other 
matter.  Zobel  v.  Zobel,  90  Pac.  191,  192,  151 
Cal.  98. 

Where  an  appearance  Is  properly  re- 
stricted, It  will  stand  as  made  until  some  In- 
consistent action  Is  taken,  and  It  Is  not  nec- 
essary to  state  the  precise  purpose  •  of .  the 
appearance  on  the  docket,  but  its  mere  des- 
ignation as  "special"  confines  it  to  dilatory 
matters,  and  precludes  a  presumi)tion  of  any- 
thing further;  and  hence  a  failure  to  file  a 
motion  to  dismiss  in  time,  after  a  special  ap- 
pearance, does  not  make  the  appearance  "gen- 
eral." Wade  V.  Wade's  Adm'r,  69  Atl.  826, 
827,  81  Vt.  275. 

The  appearance  of  a  defendant  by  filing 
a  petition  for  a  change  of  venue  Is  a  "gen- 
eral appearance,"  and  gives  the  court  Juris-* 


diction  of  its  person.  Cook  v.  Globe  Print- 
ing Co.  of  St.  Louis,  127  S.  W.  332,  346,  227 
Mo.  471;  Julian  v.  Kansas  City  Star  Co.,  107 
S.  W.  496,  508,  209  Mo.  35. 

A  written  stipulation  filed  In  court,  sign- 
ed by  the  counsel  of  the  parties,  agreeing 
that  the  cause  might  be  set  for  trial  for  a 
certain  day  of  a  certain  term,  was  an  un- 
limited "api)earance,"  by  the  defendant, 
waiving  a  right  to  plead  to  the  Jurisdiction. 
Markey  v.  Louisiana  &  M.  R.  R.  Co.,  84  S. 
W.  61,  64,  185  Mo.  348. 

A  stipulation  for  the  continuance  of  a 
motion  for  a  preliminary  Injunction  filed  by 
defendant  constitutes  a  "general  appear- 
ance," and  cures  any  defect  in  the  process. 
Tagert  v.  Fletcher,  83  N.  B.  805,  232  111.  197. 
And  a  defendant,  entering  into  a  stipulation 
continuing  the  case  and  consenting  that  it 
may  be  tried  on  a  designated  date,  waives 
Irregularities  and  restores  the  Jurisdiction  of 
the  court  over  the  person  of  defendant,  if 
lost;  it  being  a  "general  appearance"  for 
the  purposes  of  the  case  at  the  date  agreed 
on.  Hobbs  v.  German-American  Doctors,  78 
Pac.  356,  357,  14  Okl.  236. 

The  prosecution  of  a  writ  of  error  from 
a  Judgment  rendered  on  defective  serv-lce 
operates  as  a  general  appearance  when  the 
cause  Is  remanded,  and  further  process  is 
unnecessary.  Ilayman  v.  Well,  44  South. 
176,  178,  53  Fla.  127. 

A  general  appearance  must  be  express  or 
arise  by  implication  from  defendant's  seek- 
ing, taking,  or  agreeing  to  some  step  benefi- 
cial to  himself  or  detrimental  to  plaintiff, 
other  than  one  contesting  the  Jurisdiction. 
Thus  a  mere  Inquiry  as  to  whether  a  con- 
tinuance can  be  taken  without  waiver,  of 
service,  or  offer  to  move  for  a  continuance, 
provided  it  can  be  done  without  such  waiver, 
does  not  amoiuit  to  a  general  appearance. 
Fulton  V.  Ramsey,  68  S.  E.  381,  383,  67  W. 
Va.  321,  140  Am.  St.  Rep.  909.  So  where  de- 
fendant appeared  and  filed  pleas  to  the  Ju- 
risdiction of  the  court,  and  after  demurrers 
had  been  sustained  thereto  defendant  elected 
to  stand  by  the  pleas  and  refused  to  plead 
further  In  the  cause,  and  the  court  thereup- 
on proceeded  to  hear  the  evidence  and  assess 
the  damages,  defendant  objecting  to  the 
court  taking  jurisdiction  for  that  purpose 
and  excepting  to  the  action  of  the  court  in 
assessing  damages  and  to  the  rendition  of 
Judgment,  after  which  defendant  moved  to 
expunge  the  Judgment  from  the  record  for 
want  of  Jurisdiction,  it  was  held  that  de- 
fendant's proceedings  after  refusing  to  plead 
further  on  demurrers  being  sustained  to  the 
pleas,  though  unnecessary  to  preserve  Its 
objection,  were  consistent  with  the  purpose 
of  limiting  defendant's  appearance  to  the 
sole  purpose  of  questioning  the  court's  ju- 
risdiction, and  did  not,  therefore,  amount 
to  a  "general  appearance"  waiving  such  ob- 
jection.   Supreme  Hive  Ladies  of  Maccabees 
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of  the  World  v.  Harrington,  81  N.  E.  538, 
537.  227  111.  511. 

And  defendant's  service  upon  plaintiff 
of  an  order  to  show  cause  why  an  injunc- 
tion Issued  on  plaintiff's  application  should 
not  be.  Tacated  was  an  appearance  for  the 
purpose  of  the  motion  only,  and  was  not 
equivalent  to  a  "general  appearance,"  with- 
in Code  Civ.  Proc.  |  421,  requiring  defend- 
ant's appearance  to  be  made  by  serving  up- 
on plaintiff's  attorney 'a  notice  of  appeal,  or 
a  copy  of  a  demurrer  or  answer,  and  requir- 
ing the  notice  or  pleading  to  be  subscribed 
by  defendant's  attorney,  who  shall  add  to 
his  signature  his  office  address,  etc.,  so  as 
to  entitle  defendant  to  notice  of  all  subtle- 
quent  proceedings,  though  the  affidavit  upon 
which  the  order  was  based  contained  the 
name  and  office  address  of  defendant's  attor- 
ney and  the  papers  were  indorsed  with  his 
name  and  address.  Regelmann  v..  South 
Shore  Traction  Co.,  123  N.  Y.  Supp.  353, 
354,  67  Misa  Rep.  590. 

A  motion  for  leave  to  amend  a  plea  to 
the  Jurisdiction  does  not  constitute  a  gener- 
al appearance.  Pooler  v.  Southwick,  126  111. 
App.  2G4,  267.  And  the  same  is  true  of  the 
appearance  of  a  nonresident  defendant  in  a 
state  court  for  the  sole  purpose  of  removing 
the  cause.  It  does  not  preclude  defendant 
from  moving  to  quash  the  service  in  the  fed- 
eral court  Carpenter  v.  Willlard  Case  Lum- 
ber Co.,  158  Fed.  697,  702.  And  the  special 
appearance  of  a  foreign  corporation  defend- 
ant in  a  state  court  for  the  single  purpose 
of  Insisting  that  no  valid  service  has  been 
made  upon  it  is  not  a  submission  to  the 
claimed  jurisdiction.  Lathrop-Shea  &  Hen- 
wood  Co.  V.  Interior  Const  &  Imp.  Co.,  150 
Fed,  CC6,  670.  And  so  also  an  agreement 
by  the  counsel  for  defendant  that  a  case 
brought  before  a  justice  of  the  peace  should 
be  heard  before  the  justice  on  a  day  subse- 
quent to  the  return  day,  entered  into  prior 
to  the  return  day,  is  not  a  "gejieral  appear- 
ance,'* and  defendant  may  object  to  the  In- 
sufficiency of  the  service  of  process.  Wood- 
ard  &  Woodard  v.  Trl-State  Milling  Co.,  65 
S.  E.  70,  71,  142  N.  C.  100. 

The  execution  of  a  forthcoming  bond  in 
attachment,  under  B.  &  C.  Comp.  §  306,  does 
not  constitute  a  "general  appearance,"  nei- 
ther does  a  special  appearance  to  move  for 
dismissal  for  want  of  jurisdiction,  nor  a 
subsequent  plea  in  abatement  setting  up  the 
same  ground,  although  an  application  to  tlie 
court  to  discharge  an  attachment  on  giving 
an  undertaking  conditioned  to  pay  any  judg- 
ment in  the  action  is  an  acknowledgment  of 
the  court's  jurisdiction.  Winter  v.  Union 
Packing  Co.,  93  Pac.  930,  931,  51  Or.  97. 

A  motion  by  a  defendant  in  error  to 
strike  out  the  bill  of  exceptions  Is  a  general 
**appearance,"  and  Is  a  waiver  of  a  want  of 
service  of  notice,  as  re<iuired  by  the  statute, 


of  the  Issuing  writ.     McNealy  v.  Bartlett 
(Mo.)  95  S.  W.  273. 

rndor  Rev.  Codes,  §  7149,  providing  that 
a  defendant  "appears  in  an  action"  when  he 
answers,  demurs,  or  gives  plalntift  written 
notice  of  his  appearance,  or  when  an  attor- 
ney gives  notice  of  an  appearance  for  him, 
or  has  such  appearance  entered  in  open 
court,  defendant's  application,  whether  ac- 
companied by  an  oral  sho\vlng  or  without 
showing,  for  time  in  which  to  answer  to 
the  merits  after  denial  of  their  motion  to 
dismiss  for  want  of  jurisdiction  of  the  per- 
son, constituted  a  general  appearance,  the 
effect  of  which  could  not  be  limited  by  a 
statement  by  counsel  that  he  desired  the 
record  to  show  that  his  appearance  was  spe- 
cial. State  ex  reL  Mackey  v.  District  Court 
of  Fifth  Judicial  Dist,  106  Pac.  1098,  1100, 
40  Mont.  359,  135  Am.  St  Rep.  622. 

GENERAL  ASSEMBLY 

See  Next  General  Assembly. 

The  term  ''General  Assembly,"  In  Const. 
art  14,  whlcli  declares  that  the  General  As- 
sembly may  propose  constitutional  amend- 
ments, each  amendment  being  embraced  In  a 
separate  bill,  by  three-fifths  of  all  members 
elected  to  each  of  the  two  houses,  which  bill 
shall  be  published  by  order  of  the  Governor 
for  a  specified  time  before  the  election  at 
which  the  amendment  shall  be  submitted  to 
the  voters  in  a  form  to  be  prescribed  by  the 
General  Assembly,  does  not  include  the  Gov- 
ernor. Many  provisions  of  the  Constitution 
refer  to  the  **General  Assembly"  in  a  manner 
indicating  that  the  Governor  is  not  included 
within  the  term.  Warfleld  v.  Vandiver,  60 
Atl.  538,  539,  101  Md.  78. 

The  Constitution  of  the  Presbyterian 
Church  creates  certain  church  courts.  It 
declares  that  the  government  of  the  church 
is  to  be  exercised  in  some  certain  and  definite 
form,  and  by  various  courts,  in  regular  grada- 
tion. These  courts  are  denominated  "Church 
Sessions,"  "Presbyteries,"  "Synods,"  and  the 
"General  Assembly."  The  jurisdiction  of 
each  of  these  courts  is  defined  in  the  consti- 
tution. The  Church  Session  has  jurisdiction 
of  a  single  church;  the  Presbytery  has  juris- 
diction over  the  Church  Session  and  juris- 
diction within  a  prescribed  district;  the 
Synod  has  jurisdiction  over  three  or  more 
Presbyteries;  and  the  General  Assembly  has 
jurisdiction  over  such  matters  as  concern  the 
whole  church.  Every  court  is  declared  to 
have  the  right  to  resolve  questions  of  doctrine 
and  discipline  seriously  and  reasonably  pro- 
posed; and,  although  each  court  exercises 
exclusive  and  original  jurisdiction  over  all 
matters  especially  belonging  to  it,  the  lower 
courts  are  subject  to  the  review  and  control 
of  the  higher  courts,  in  regular  gradation. 
The  General  Assembly  has  jurisdiction  to  re- 
view ajnd  decide  all  references  and  com- 
plaints regularly  brought  before  it  from  the 
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inferior  courts,  and  to  decide  all  qnestiona  re* 
specting  doctrine  and  discipline,  and  to  re- 
ceive under  Its  Jurisdiction  other  ecclesias- 
tical bodies  whose  organization  is  conformed 
to  the  doctrine  and  orders  of  the  Church. 
So  far  as  any  controversies  in  reference  to 
the  doctrine  are  concerned,  by  the  very 
terms  of  the  constitution  the  General  As- 
sembly is  made  the  highest  court,  and,  of 
course,  its  Judgment  on  the  matter  is  final 
and  conclusive.  The  General  Assembly  of  the 
Cumberland  Presbyterian  Church  has  Juris- 
diction to  determine  whether  the  matter  in 
controversy  is  within  its  Jurisdiction,  and 
also  to  determine  the  controversy  itaelf. 
Mack  V.  Kime,  58  S.  E.  184, 195, 129  Ga.  1,  24 
L.  R.  A.  (N.  S.)  675. 

OENEKAI.  ASSIGNMENT     . 

Am  an  act  o£  bankniptoj 

See  Act  of  Bankruptcy. 

Transfer  to  single  creditor 

A  debtor  conveyed  about  three-fourths  of 
its  property  and  the  proceeds  of  any  sale  of 
the  other  fourth,  which  consist^  in  real  es- 
tate of  which  the  debtor  retained  possession 
and  the  right  of  use  and  disposition,  to  its 
principal  creditor,  in  consideration  of  the  dis- 
charge of  the  debtor's  obligation  and  of  the 
creditor's  agreement  to  pay  all  other  obliga- 
tions out  of  the  property  conveyed.  Held,  the 
conveyance  was  not  a  general  assignment  for 
creditors,  but  its  legal  effect  was  that  of  a 
sale  of  the  property  to  the  assignee  in  consid- 
eration of  its  release  of  the  debtor  and  its 
contract  to  pay  the  other  debts.  Missouri- 
American  Electric  Co.  v.  Hamilton-Brown 
Shoe  Co.,  165  Fed,  283,  238,  91  C.  C.  A  251. 

A«  oreatlng  tmst 

A  conveyance  of  his  property  by  a  debtor 
directly  to  his  creditors  for  their  benefit  does 
not  constitute  a  general  assignment,  because 
it  raises  no  trust  Missouri- American  Elec- 
tric Co.  V.  Hamilton-Brown  Shoe  Co.,  165  Fed. 
283,  288,  91  C.  C.  A.  251. 

GENERAIi  ASSUMPSIT 

See,  also,  Assumpsit. 

At  common  law  the  action  of  "assumpsit'* 
was  divided  into  "special  assumpsit,"  or  an 
action  brought  on  an  express  promise;  and 
"general  assumpsit,"  or  an  action  brought  on 
an  implied  contract  Board  of  Highway 
Com'rs,  Bloomington  Tp.,  v.  City  of  Blooming- 
ton,  97  N.  E.  280,  284,  253  111.  164,  Ann.  Cas. 
1913A,  471. 

GENERAIi  AVERAGE 

"General  average**  or  loss  is  where  indi- 
vidual loss  or  injury  is  incurred  for  the  com- 
mon good  of  those  having  a  community  of  in- 
terest and  benefit  and  is  apportioned  to  the 
interests  benefited.  Perry  v.  Ohio  Ins.  Co., 
5  Ohio,  305,  307. 

"General  average  as  per  foreign  custom*' 
would  be  a  declaration  not  wholly  lived  up 


to,  if  foreign  custom  made  the  assured  xMiy  cm 
one  basis,  but  the  memorandum  clause  al- 
lowed him  to  collect  on  another.  Internation- 
al Nav.  Co.  V.  Sea  Ins.  Co.,  129  Fed.  13,  15,  63 
C.  C.  A.  663. 

"The  term  'general  average'  implies  a 
case  in  which,  according  to  natural  justice, 
there  should  be  a  contribution,  by  all  con- 
cerned, to  make  good  a  loss  Incurred  by  a 
part  for  the  common  benefit  The  simplest 
instance  is  that  of  a  jettison,  where  the  goods 
of  one  person  interested  are  thrown  over- 
board in  order  to  save  the  vessel  and  every- 
thing that  is  at  stake  In  it  In  such  case, 
every  interest  which  is  thus  benefited — ^the 
ship,  the  freight  and  the  residue  of  the  cargo 
—must  contribute  to  make  good  the  loss,  and 
this  is  'general  average.'  It  may  be  compre- 
hensively defined  to  be  an  expense  or  sacrifice 
voluntarily  incurred  on  account  of  the  ship, 
freight,  and  cargo,  to  save  them  from  impend* 
ing  danger,  threatening  the  whole,  and  which, 
being  incurred  by  or  at  the  expense  of  the 
owner  of  one  of  them,  entitles  him  to  contri- 
bution from  all.  'Particular  average'  is  a 
damage  happening  to  the  thing  insured,  or  an 
expense  incurred  exclusively  on  its  account 
occasioned  by  the  perils  insured  against,  and 
when  such  damage  or  expense  is  not  in  the 
nature  of  a  sacrifice  for  the  common  benefit 
It  is  not  denied  that  the  injury  to  the  hull 
and  rigging  of  the  boat  was  occasioned  im- 
mediately by  one  of  the  perils  insured  against 
and  therefore  comes  directly  within  the  gen- 
eral undertaking  of  the  insurers;  nor  can  it 
be  denied,  under  these  definitions,  that  being 
a  damage  to  the  subject  of  insurance,  in- 
curred not  voluntarily  for  the  behefit  of  all 
concerned,  but  fortuitously  from  one  of  the 
perils  of  the  river,  it  is  properly  a  particular 
average."  Fireman's  ^ns.  Co.  of  Louisville  v. 
Fitzhugh,  4  B.  Mon.  (43  Ky.)  160,  164  (citing  1 
Phillips,  Ins.,  331,  369,  etc.;  Benecke,  Marine 
Ins.,  165,  166). 

Voluntary  sacrifices  and  expenditures  in 
a  successful  effort  to  save  a  negligently 
stranded  vessel  and  her  cargo  and  freight 
present  a  case  of  general  average  within  the 
meaning  of  a  clause  in  the  bUl  of  lading 
under  which,  if  damage  results  from  the 
negligent  navigation  of  a  seaworthy  vessel 
properly  manned,  equipped,  and  supplied,  the 
cargo  owners  are  not  to  be  exempt  from 
liability  for  contribution  in  general  aver- 
age, but  with  the  shipowner,  are  to  con- 
tribute as  if  the  damage  had  not  resulted 
from  such  negligence.  The  Jason,  32  S.  CJt 
560,  562,  225  U.  S.  32,  56  L.  Ed.  969. 

Seamen's-  wages  and  provisions  incurred 
during  an  embargo  cannot  be  recovered  as  a 
partial  loss  from  the  underwriter  on  freight 
as  they  are  "general  average,"  the  criterion 
of  which  is:  Were  the  expenses  necessarily 
and  unavoidiably  incurred  for  the  general 
safety  of  the  ship  and  cargo?    Insurance  Co. 
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of  Nortb  America  v.  Jones  (Pa.)  2  Bin.  6479 
550. 

OENERAIi  BEinQFICIAIi  POWER 

See  Beneficial  Power. 

OElfERAI.  BENJBFITS 

"The  term  'general  benefits,*  when  un- 
qnalified,  shonld  probably  be  accepted  In  the 
same  sense  as  the  term  *commou  l^eneflts'; 
that  is  to  say,  when  there  is  no  limitation  ex- 
pressed, it  shonld  be  deemed  applicable  to 
the  general  public,  rather  than  as  embracing, 
as  general,  bat  a  limited  part  of  the  public.** 
Spokane  Traction  Co.  v.  Qranath,  85  Pac.  261, 
263,  264,  42  Wash.  506  (qiioting  and  adopting 
Kirkendall  v.  City  of  Omaha,  57  N.  W.  752, 
39  Neb.  1). 

GENEBAI.  BILI.  OF  EXCEPTIONS 

Where  a  motion  for  a  new  trial  was 
overruled,  and  the  record  showed  that  appel- 
lants were  given  90  days  in  which  to  present 
their  general  bill  of  exceptions,  it  was  held 
that  the  expression  "general  bill  of  excep- 
tions" might  be  transposed  so  as  to  read 
"bill  of  general  exceptions,*'  and  that  the  ex- 
pression as  used  in  this  connection  meant 
that  appellants  were  granted  90  days  within 
which  to  prepare  a  bill  or  bills  of  exceptions, 
in  writing,  exhibiting  all  exceptions  taken  by 
them  to  rulings  of  the  court  made  during  the 
trial  of  the  cause,  and  which  rulings  had 
been  embraced  in  tl;ie  motion  and  assigned  as 
reasons  for  a  new  trial.  Wagner  v.  Weyhe, 
73  N.  E.  89,  90,  164  Ind.  177. 

GENERAIi  BUSINESS 

The  word  "general,"'  in  the  statute  for- 
bidding transportation  of  liquors  by  persons 
not  regularly  conducting  a  ''general  express 
business,*'  imports  something  more  than  a  cas- 
ual. Infrequent,  and  incidental  carriage  of 
goods  other  than  intoxicating  liquors,  and 
means  that  the  major  part  of  the  business 
must  be  the  carriage  of  a  variety  of  goods 
commonly  the  subject  of  transportation  by 
express  companies.  Commonwealth  v.  Peo- 
ple's Express  Co.,  88  N.  E.  420,  421,  426,  201 
Mass.  564,  131  Am.  St.  Rep.  416. 

Code  Civ.  Proc.  §  1809,  providing  that  an 
injunction  shall  not  be  granted  ex  parte 
which  operates  to  suspend  "the  general  and 
ordinary  business  of  a  corporation,"  contem- 
plates only  injunctions  extending  to  a  total 
suspension  of  corporate  business,  and  has  no 
application  to  an  injunction  restraining  a 
single  act  or  duty.  Town  of  Ft.  Edward  v. 
Hudson  Valley  Ry.  Co.,  Ill  N.  T.  Supp.  753, 
754, 127  App.  Div.  438. 

Eleotrio 

"A  'gaieral  electric  business*  would  In- 
clude the  manufacture  of,  the  buying  and 
selling  of,  every  electilc  contrivance  or  ap- 
paratus known  to  modern  science."  Game- 
well  Fire  Alarm  Tel.  Co.  v.  Fire  &  Police  TeL 
Co.,  76  S.  W.  862,  866,  116  Ky.  759. 


QENERAIi  OHAKACTEB 

See,  also.  General  Reputation. 

Of  indlTidual 

"General  character**  is  the  same  as  "gen- 
eral reputation,*'  and  is  determined  by  how 
one  is  generally  regarded  or  esteemed  in  the 
community  in  which  he  lives.  Way  v.  State, 
46  South.  273,  278,  155  Ala.  52;  Lowman  v. 
State,  50  South.  43,  161  Ala.  47. 

"General  character,**  being  the  reputa- 
tion one  has  made  in  the  community  in  which 
he  resides,  is  the  result  of  his  general  walk 
and  conversation,  and  cannot  be  shown  by 
any  particular  act;  and  hence  it  may  well 
be  that  one  guilty  of  a  crime  may  later  estab- 
lish a  good  character,  but  the  question  is 
one  of  fact  for  the  Jury,  and  it  should  not 
be  charged  that  a/man*s  character  may  be 
good,  though  he  may  have  pleaded  guilty  to 
the  crime  of  receiving  stolen  property.  Bell 
V.  State,  56  South.  842,  844,  2  Ala.  App.  150. 


See  Small  General  Charge. 

The  term  "the  general  charge,**  as  used 
in  a  record  of  appeal  in  which  an  exception 
is  based  on  the  refusal  of  the  court  to  give 
"the  general  charge,**  has  no  such  meaning 
that  they,  can  permit  the  appellate  court  to 
review  the  refusal  of  the  trial  court.  Luns- 
ford  V.  Bailey  &  Howard,  88  South.  362,  142 
Ala.  319. 

GENERAIi  CIRGUIiATION 

"General**  and  "universal"  are  not  syn-  . 
onymous.  The  word  "general**  is  derived 
from  "genus,**  and  technically  relates  to  a 
whole  genus  or  kind,  or  to  a  whole  class  or 
order.  But  its  more  usual  meaning  is  "com- 
mon to  many;  widely  spread;  prevalent; 
extensive,  though  not  universal;  as  a  general 
opinion;  a  general  custom.**  The  word  "gen- 
eral,** as  used  in  Seattle  City  Charter,  §  31, 
requiring  the  designation  of  an  official  daily 
newspaper  of  general  circulation,  is  not  syn- 
onymous with  "universal,**  and  the  fact  that 
the  newspaper  gave  special  prominence  to 
dissemination  of  legal  news  did  not  preclude 
its  being  one  of  general  circulation.  Puget 
Sound  Pub.  Co.  v.  Times  Printing  Co.,  74  Pac. 
802,  805,  33  Wash.  551  (quoting  Webster*8 
International  Diet). 

To  constitute  "general  circulation'*  with- 
in the  statute  relating  to  criminal  libel,  It.  is 
not  necessary  that  the  newspaper  circulate 
to  any  considerable  extent,  if  at  all,  out  of 
the  state;  but  it  must  extend  beyond  the 
county  in  which  it  is  published  and  have  a 
"general  circulation.*'  Razee  v.  State,  108 
N.  W.  438,  439,  73  Neb.  732  (quoting  and 
adopting  Koen  v.  State,  53  N.  W.  595,  35  Neb. 
676,  17  L.  R.  A.  821). 

Under  Const,  art  19,  f  2,  requiring  the 
publication  of  proposed  constitutional  amend- 
ments in  not  more  than  one  newspaper  of 
general  circulation  in  each  county,  a  proposed 
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constitutioDal  amendment  must  be  published 
in  one  newspaper  in  each  county,  which  Is 
published  and  has  a  general  circulation  In 
that  county ;  the  words  "general  circulation" 
being  descriptive  of  the  character  of  the 
newspaper  and  excluding  a  newspaper  of  a 
limited  circulation  and  restricted  to  some 
particular  trade  or  calling.  In  re  House  Res- 
olution No.  10, 114  Pac.  293,  294,  60  Ck)lo.  71. 

The  provision  in  Laws  1909,  p.  419,  §  6, 
that  the  board  of  directors  oi  education  shall, 
before  adopting  text-books  for  use  in  public 
schools,  advertise  for  bids  in  newspapers  of 
general  circulation  published  in  the  city  or 
district,  cannot  be  construed  as  allowing  the 
publication  of  an  advertisement  in  a  newspa- 
per having  a  general  circulation  in,  but  not 
published  in,  the  district,  for  a  newspaper 
of  "general  circulation"  need  only  circulate 
among  all  classes,  and  may  be  published  in  a 
place  far  distant  from  the  district,  and  the 
provision  requires  the  advertisement  In  a 
newspaper  of  general  circulation  published 
in  the  city  or  district ;  the  word  "published*' 
clearly  meaning  the  place  where  a  newspa- 
per is  first  issued  or  printed,  and  hence  the 
section  is  invalid,  as  impossible  to  be  obeye<i. 
Polzln  V.  Rand,  McNally  &  Co.,  95  N.  B.  623, 
627,  250  111.  561,  Ann.  Cas.  1912B,  471. 

OENERAI.  OREDTT 

In  the  rule  of  law  that  it  is  essential 
to  negotiability  that  the  "general  credit"  of 
the  maker  be  pledged  to  the;^  obligation,  the 
expression  "general  credit"  signifies  that 
general  or  personal  credit  must  be  pledged, 
as  contradistinguished  from  limiting  the  lia- 
bility to  a  particular  or  specific  fund,  which 
would  make  the  obligation  in  effect  an  as- 
signment pro  tanto  of  the  fund,  and  not  a 
negotiable  obligation  of  the  maker.  Hibbs 
V.  Brown,  98  N.  T.  Supp.  353,  357.  112  App, 
Div.  214  (ciUng  Laws  1804,  c.  235;  Code  Civ. 
Proc.  §§  1919,  1924;  Matter  of  Jones,  65  N.  E. 
570,  172  N.  Y,  575,  60  U  R.  A.  476;  Westcott 
V.  Fargo,  61  N.  Y.  542,  19  Am.  Rep.  300;  Peo- 
ple ex  rel.  Winchester  v.  Coleman,  31  N.  E. 
96,  133  N.  Y.  279,  16  L.  R.  A.  1S3). 

GENERAL  BAMA6ES 

"General  damages"  are  such  as  the  law 
implies  and  presumes  to  have  occurred  from 
the  wrong  complained  of.  T^e  v.  Boise  De- 
velopment Co.,  122  Pac.  851,  852,  21  Idaho, 
461.  Thus  a  petition  for  treble  damages  to 
plaintiff  because  of  defendant's  alleged  un- 
lawful combination  or  conspiracy  to  monopo- 
lize interstate  commerce  in  violation  of  the 
Anti-Trust  Act,  charges  "general  damages" 
by  an  allegation  that  by  virtue  of  the  alleged 
unlawful  acts  plaintiff  sustained  damages  in 
a  specified  sum..  Monarch  Tobacco  Works  v. 
American  Tobacco  Co.,  165  Fed.  774,  782 
(quoting  and  adopting  definition  in  Bates, 
Fed.  Proc.  §  1001). 

General  damages  are  those  which  neces- 
sarily result  from  the  wrong  complained  of, 


arising  by  implication  of  law.  Henderson  ▼. 
Coleman,  115  Pac.  439,  448,  19  Wyo.  183; 
Baltimore  Mach.  Works  v.  McKelvey,  75  N. 
Y.  Supp.  1090,  1092,  71  App.  Div.  340. 

Damages  are  either  general  or  special; 
"general''  when  they  are  siich  as  the  law  im- 
plies from  the  wrongful  acts  alleged,  and 
"speciar*  when,  though  not  implied  by  law, 
they  are  such  as  really  take  place.  Hoskins 
V.  Scott,  96  Pac  1112,  1114,  52  Or.  271. 

The  distinction  between  general  and  spe- 
cial damages  for  breach  of  contract  is  that 
the  former  are  such  damages  as  the  law  im- 
plies and  presumes  from  the  breach  complain- 
ed of,  while  the  latter  are  such  as  have  proxi- 
mately resulted,  but  do  not  always  immedi- 
ately result,  from  the  breach  and  will  not 
therefore  be  implied  by  law.  Howard  Sup- 
ply Co.  V.  Wells,  176  Fed.  512,  515,  100  C.  C. 
A.  70;  Lillard  v.  Kentucky  Distilleries  & 
Warehouse  Co.,  134  Fed.  168,  171,  177,  67 
C.  C.  A.  74  (citing  13  Cyc.  p.  13 ;  Lawrence 
V.  Porter,  a3  Fed.  62,  64,  11  C.  O.  A.  27,  26 
L.  R.  A.  167). 

"General  damages"  are  such  as  the  law 
implies  or  presumes  to  have  occurred  from 
a  wrong  complained  of,  while  "special  dam- 
ages*' are  such  as  really  took  place  and  are 
not  implied  by  law,  but  are  either  super- 
added to  general  damages  from  an  act  injuri-: 
ous  in  itself,  or  are  such  as  arise  from  an  act 
not  actionable  in  Itself  but  injurious  only  in 
its  consequences.  "Genial  damages"  need 
not  be  pleaded,  but  "special  damages"  must 
be  stated  in  the  petition  with  a  reasonable 
degree  .of  particularity,  and  it  must  appear 
that  the  damage  is  the  natural  though  not 
nece&sary  consequence  of  the  wrong.  Hence 
damages  to  the  market  value  of  a  horse  by 
Injuries  received  in  transportation  are  *'gen- 
eral,"  while  damages  from  loss  of  earnings 
or  use  are  **6pecial."  Van  Buskirk  v.  Quincy, 
O.  &  K.  C.  R.  Co.,  Ill  S.  W.  832,  833,  131 
Mo.  App.  357.  And  so  where  a  person  claims 
damages  for  a  wrongful  seizure  and  detention 
of  his  saloon  property  under  a  writ  of  at- 
tachment, and  it  is  shown  that  the  property 
was  held  about  six  hours,  and  it  is  alleged 
that  damage  had  been  done  thereby  in  the 
loss  of  business  and  profits  in  the  amount  of 
$5,000,  such  damages  are  special.  O'Brien  v. 
Qulnn,  90  Pac.  166,  167,  35  Mont  441  (citing 
13  C3'c.  p:  13). 

"General  damages"  In  actions  for  con- 
version or  for  the  taking  and  detention,  of 
l>ersonal  property,  provable  under  a  general 
allegation,  are  those  inferred  by  the  law  it- 
self because  the  immediate,  direct,  and  prox- 
imate result  of  the  act  complained  of,  as  an 
injury  to  the  property  itself,  or  to  its  value 
by  detention.  Robert  R.  Sizer  &  Co.  v.  Dop- 
son,   72   S.  E.  464,  466,  89   S.   C.   635. 

In  any  case  predicated  upon  a  wrong,  a 
person  may  be  entitled  to  recover  general 
damages  which  are  the  necessary  and  usual 
lesults  of  the  acts  complained  of,  and  special 
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damages  which  are  not  the  usual  and  ordina- 
ry result  but  as  directly  traceable  to  the 
wrongful  acts  complained  of  and  result  there- 
from, but  all  other  damages  are  too  remote. 
The  only  difference  between  general  and  si>e> 
cial  damages  is  that  general  damages  are 
the  necessary  and  usual  result  of  the  acts 
complained  of,  while  special  damages  need 
not  be,  but  must  only  be  the  proximate  re- 
sult thereof.  McKinney  v.  Carson,  99  Pac. 
660,  664,  35  Utah,  ISO. 

''General  damages'*  are  such  as  the  law 
presumes  to  haye  accrued  from  the  wrong 
complained  of  as  a  necessary  result  thereof, 
and  may  be  recovered  under  a  general  allega- 
tion of  damages;  while  "special  damages*'  are 
those  which  are  the  natural  and  proximate 
result  of  the  wrong,  but  not  the  necessary 
consequence  thereof,  and  must  be  specially 
alleged  or  they  are  not  recoverable.  Louis- 
ville &  N.  R.  Co.  ▼.  Roney  (Ky.)  108  S.  W. 
343,  344;  Morris  v.  Allen,  121  Pac.  690,  692, 
17  Cal.  App.  684;  Thompson  v.  St  Louis  & 
Suburban  R.  Co.,  86  S.  W.  465,  468,  469,  111 
Mo.  App.  465  (quoting  and  adopting  defini- 
tion in  Brown  v.  Hannibal  &  St.  J.  R.  Co., 
12  S.  W.  656,  99  Mo.  318);  Cumberland  Tele- 
phone &  Telegraph  Co.  v.  Overfleld,  106  S.  W. 
242,  244,  127  Ky.  548;  Sloss-Sheffield  Steel  & 
Iron  Co.  V.  Dickinson,  52  South.  594,  595,  167 
Ala.  211:  Hosklns  v.  Scott,  06  Pac.  1112,  1114, 
52  Or.  271;  Epstin  v.  Berman,  58  S.  B.  1013. 
1015,  78  S.  C.  327;  St9we  v.  La  Conner  Trad- 
ing &  Transp.  Co.,  80  Pac.  856,  857,  39  Wash. 
28:  Norfolk  &  W.  Ry.  Co.  v.  Spears,  65  S.  R. 
482,  483,  110  Va.  110;  Irby  v.  Wilde,  43 
South.  574,  150  Ala.  402. 

"Damages  which  necessarily  result  from 
the  act  complained  of  are  denominated  'gen- 
eral damages,*  and  may  be  proved  under  the 
ad  damnum  clause.**  Terrace  Water  Co.  v. 
San  Antonio  Light  &  Power  Co.,  82  Pac.  562, 
563^  1  Cal.  App.  511. 

A  general  allegation  in  the  complaint 
that  damages  have  been  sustained  to  one  by 
reason  of  a  personal  injury  authorizes  the 
recovery  of  "general  damages,*'  which  are 
the  damages  necessarily  .and  directly  result- 
ing from  the  injuries;  but  "special  damages," 
which  are  not  the  necessary  result  of  the  in- 
juries, though  the  natural  consequences  of 
the  act  complained  of,  must  be  particularly 
specified  in  the  complaint  to  be  recoverable. 
Cordner  v.  Hall,  79  Atl.  55,  56,  84  Conn.  117. 

Idbel  or  slander 

General  damages  are  those  which  the 
law  presumes  must  naturally,  proximately, 
and  necessarily  result  from  the  publication 
of  the  libelous  matter.  They  arise  by  infer- 
ence of  law.  and  are*  not  required  to  be  prov- 
ed by  evidence.  They  are  allowable  when- 
ever the  immediate  tendency  of  the  words  is 
to  impair  the  plaintiff's  reputation,  although 
no  actual  pecuniary  loss  had  in  fact  resulted; 
and  are  designed  to  compensate  for  that 
large  and  substantial  class  of  injuries  aris- 


ing from  injured  feelings,  mental  suffering 
and  anguish,  and  personal  and  public  humili- 
ation, consequent  upon  the  malicious  publica- 
tion of  the  false  and  libelous  matter.  Han- 
son V.  Krehblel,  75  Pac.  1041,  1042,  68  Kan. 
670,  64  L.  R.  A.  790,  104  Am.  St.  Rep.  422. 

"Greneral  damages"  Include  actual  or 
compensatory  damages,  and  the  injuries 
which  the  law  presumes  to  have  naturally 
and  necessarily  resulted  from  the  utterance 
of  words  slanderous  per  se,  such  as  a  charge 
of  arson,  including  injury  to  the  feelings  and 
re.sulting  mental  suffering,  and  may  also  In- 
clude punitive  damages.  Fields  v.  Bynum, 
72  S.  B.  449,  451,  156  N.  O.  413. 


A  "general  demurrer"  enables  a  party 
to  assail  substantial  imperfections  In  the 
pleadings  of  the  opposite  side  without  par- 
ticularizing any  of  them,  as  distinguished 
from  a  "special  demurrer,**  which  goes  to 
the  structure  merely  and  not  to  the  substancp 
and  obliges  the  party  demurring  to  lay  his 
finger  on  the  very  point  Douglas,  A.  A  G. 
R.  Co.  V.  Swindle,  59  S.  E.  600,  603,  2  Ga. 
App.  550  (quoting  and  adopting  definition  in 
Martin  v.  Bartow  Iron  Works,  35  Ga.  323, 
16  Fe^.  Cas.  888). 

A  "general  demurrer**  goes  to  the  whole 
case.  A  demurrer  may  be  general  in  that 
it  goes  to  the  entire  action  as  alleged,  and 
yet  in  no  wise  challenge  the  legal  sufficiency 
of  the  facts  alleged  to  establish  a  cause  of 
action.  Wolfe  v.  Georgia  Ry.  &  Electric  Co., 
65  S.  E.  62,  63,  6  Ga.  App.  410. 

G£N£RAIi  DENIAIi 

A  "general  denial,"  like  the  former  plea 
of  "not  guilty,**  is  the  scientific  way  of  rais- 
ing the  whole  issue  on  a  complaint  in  an  ac- 
tion for  a  tort  It  may  be  superseded,  how- 
ever, by  admissions  or  other  allegations  con- 
nected therewith  or  by  which  it  is  followed. 
Sohultz  V.  Greenwood  Cemetery,  93  N.  Y. 
Supp.  180,  181,  46  Misc.  Rep.  299. 

A  "general  denial**  in  replevin  puts  In 
issue  all  of  the  allegations  of  the  plaintlfTs 
petition  or  declaration  and  allows  the  de- 
fendant to  give  evidence  of  any  special  mat- 
ter amounting  to  a  defense.  First  Nat  Bank 
of  Sallisaw  v.  Barbour,  95  Pac.  790,  791,  21 
Okl.  237  (quoting  Cobbey,  Replevin,  f  751). 

GENERAL  DEPOSIT 

See,  also.  Deposit. 

"A  'general  deposit'  in  a  bank  is  so  much 
money  to  the  depositer's  credit;  it  is  a  debt 
to  him  by  the  bank  payable  on  demand  to 
his  order,  not  properly  capable  of  identifica- 
tion and  specific  appropriation."  Pease  & 
Dwyer  Co.  v.  State  Nat  Bank,  88  S.  W.  172, 
173,  114  Tenn.  693  (quoting  and  adopting  def- 
inition in  Florence  Min.  Co.  v.  Brown,  8 
Sup.  Ct  534,  124  U.  S.  391,  31  U  Ed.  424). 
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A  general  deposit  is  where  the  bank  Is 
given  custody  of  the  money  deposited  with 
the  Intuition  expressed  or  implied  that  the 
bank  Is  not  required  to  return  the  identical 
money/  but  only  its  equivalent ;  the  legal  ti- 
tle to  the  money  in  such  cases  passing  to  the 
oank.  Thus  where  money  was  deposited  in  a 
bank  to  secure  payment  of  compensation  un- 
der a  well  drilling  contract,  and,  while  the 
depositor  had  no  right  to  check  against  the 
deposit,  there  was  no  agreement  that  the 
money  should  be  kept  separate  from  the  oth- 
er funds  of  the  bank,  it  was  a  general  and 
not  a  special  deposit,  tihough  the  transaction 
was  called  a  "trust  fund  account'*  on  the 
bank's  books,  and  hence,  on  the  insolvency 
of  the  bank,  the  depositor  was  not  entitled  to 
a  priority  over  general  creditors.  Butcher 
V.  Butler,  114  S.  W.  564,  566,  134  Mo.  App. 
61. 

A  "general  deposit"  of  money  in  a  bank 
is  a  loan  and  transforms  the  funds  from 
ready  money  into  a  chose  in  action.  Daven- 
port V.  State  Banking  Co.,  54  S.  E.  977,  980, 
126  Ga.  136,  8  L.  R.  A.  (N.  S.)  944,  115  Am. 
St  Rep.  68,  7  Ann.  Cas.  1000. 

Special  deposit  distinsnished 

Deposits  in  banks  are  either  general  or 
special.  Where  a  special  deposit  is  made, 
the  bank  Is  merely  a  trustee,  the  property 
right  remaining  in  the  depositor.  Where  a 
general  deposit  is  made,  the  property  is  vest- 
ed in  the  bank,  and  the  relation  of  debtor 
and  creditor  is  established.  Shopert  y.  Indi- 
ana Nat  Bank,  83  N.  E.  515,  517,  41  Ind. 
App.  474. 

Deposits  in  a  bank  are  of  two  classes, 
special  when  the  Identical  or  other  thing  de- 
posited is  to  be  restored  or  is  given  for  some 
specified  purpose  or  is  received  by  the  bank 
as  a  collecting  agent,  such  collection  to  be  re- 
mitted, the  property  in  the  deposit  in  such 
case  remaining  in  the  depositor,  the  bank  be- 
ing the  bailee  or  agent ;  and  general  special 
deposits  which  comprise  all  moneys  simply 
deposited  in  the  bank  on  accoynt  of  the  de- 
positor to  be  withdrawn  from  time  to  time 
by  him,  such  a  deposit  transferring  the  own- 
ership of  the  money  to  the  bank,  and  creat- 
ing the  relation  of  debtor  and  creditor  be- 
tween the  bank  and  depositor.  City  of 
Miami  v.  Shutts,  61  South.  929,  931,  59  Fla. 
462. 

If  the  agreement  between  a  bank  and  its 
depositor  is  that  the  identical  coin  or  cur- 
rency shall  be  laid  aside  and  returned,  it  is 
a  special  deposit,  but  if  the  money  is  to  be 
returned,  not  in  the  specific  coin  or  currency 
deposited,  but  in  an  equal  sum,  it  is  a  gener- 
al deposit  Warren  v.  Nix,  135  S.  W.  896, 
899,  97  Ark.  374. 

AVhere  money  or  its  equivalent  Is  de- 
posited in  a  bank  without  any  special  agree- 
ment, the  law  implies  that  it  is  to  be  mingled 
with  other  funds  of  the  bank,  and  the  rela- 
tion of  debtor  and  creditor  is  created,  and 


the  deposit  Is  general;  the  bank  becoming 
the  owner  of  the  f tmd.  But,  where  there  is 
an  accompanjing  agreement  that  the  Identi- 
cal thing  deposited  shall  be  returned  or  paid 
out  for  a  specific  purpose,  the  transaction 
constitutes  a  "special  deposit,"  and  the  bank 
is  liable  only  as  bailee.  McBride  v.  Ameri- 
can Ry.  &  Lighting  Co.  (Tex.)  127  S.  W.  229, 
282. 

Where  money  was  deposited  In  a  bank 
to  secure  payment  of  compensation  under  a 
well  drilling  contract,  and,  while  the  deposi- 
tor had  no  right  to  check  against  the  de- 
posit, there  was  no  agreement  that  the  mon- 
ey should  be  kept  separate  from  the  other 
funds  of  the  bank,  it  was  a  ''general*'  and 
not  a  "special"  deposit,  though  the  transac- 
tion was  called  a  trust  fund  account.  Butch- 
er v.  BuUer,  114  S.  W.  564,  666,  134  Mo.  App. 
61. 

OENZSRAI.  ELECTION 

See  Next  General  Election. 

The  words  "general  election,'*  when  used 
with  reference  to  city  elections,  without  any 
qualifying  words,  must  mean  the  election  for 
municipal  officers  in  general.  State  ex  rel. 
Castle  V.  Schroeder,  113  N.  W.  192,  194,  79 
Neb.  759. 

The  words  "general  election,"  as  general- 
ly used  in  Constitutions  and  statutes,  have 
reference  to  general  elections  held  for  the 
purpose  of  electing  state  and  county  oflloers. 
The  words  "general  election,"  as  used  in 
Const  art.  12,  §  1,  providing  that  cities  and 
towns  heretofore  incorporated  may  become 
organized  under  general  laws  enacted  by  the 
Legislature  whenever  a  majority  of  the  elec- 
tors at  a  general  election  shaU  so  determine, 
mean  that  the  election  shall  be  a  general 
election  for  the  purpose  of  changing  the  form 
of  the  government,  at  which  the  people  hav- 
ing the  qualifications  of  electors  to  vote, 
shall  have  a  free  and  open  opportunity  of 
expressing  themselves  upon  the  questions  sub- 
mitted, and  that  such  qualification  shall  not 
be  limited  to  any  special  qualification,  and 
does  not  mean  that,  such  election  shall  be 
at  the  time  of  a  general  election  under  either 
the  general  election  laws  of  the  state  or  the 
municipality  holding  such  election.  Kessler 
V.  Frltchman,  119  Pac.  692,  695,  21  Idaho,  30. 

An  election  not  held  throughout  the 
whole  state  is  not  a  general  state  election 
within  Acts  1904,  p.  5,  No.  3,  providing  that 
all  general  election  days  shall  be  legal  holi- 
days, and  the  same  is  true  of  parochial  elec- 
tions held  in  parishes  and  municipalities. 
State  V.  Duncan,  43  South.  283,  284,  118  La. 
702,  10  L.  R.  A.  (N.  S.)  791,  11  Ann.  Cas.  557. 

.  In  view  of  Const,  art  7,  §  7,  and  Mills* 
Ann.  St.  §  1578,  referring  to  annual  elections 
as  "general  elections,"  the  election  of  1903 
was  a  "general  election,"  within  Const  art 
14,  §  9,  providing  that,  in  case  of  a  vacancy 
in  the  office  of  assessor  or  coroner,  the  board 
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of  county  commlssionerB  shall  fill  each  va- 
cancy by  appointment,  the  appointee  to  hold 
office  till  the  next  "general  election/'  Man- 
nix  Y.  Selbach,  74  Pac  460,  461,  31  Colo.  502. 

The  term  **general  election,"  as  used  in  a 
statute  requiring  a  petition  for  local  opticm 
election  to  be  signed  by  25  per  cent  of  the 
votes  cast  at  the  last  preceding  "general  elec- 
tion," means  the  last  preceding  general  elec- 
tion at  which  officers  for  the  state  or  county 
embracing  the  district  to  Question  were  elect- 
ed, and  not  the  last  congressional  election. 
Davis  V.  Henderson,  104  S.  W.  1009,  1011, 
127  Ky.  13. 

Under  Local  Option  Law  (Sess.  Laws 
1905,  p.  44),  providing  for  a  local  option  elec- 
tion on  the  first  Monday  of  June  of  any  year, 
to  be  held  at  the  regular  voting  places  and 
by  the  r^ular  judges  and  clerks  of  election, 
snd  declaring  that  B.  &  C.  Comp.  §  1907,  shall 
be  applicable  to  such  elections,  a  local  option 
election,  held  during  a  year  in  which  the 
general  election  is  held,  is  a  "general  elec- 
tion" within  section  1907,  providing  that  any 
person  who  shall  induce  another  to  come  in- 
to any  precinct  with  intent  that  he  shall  vote 
at  any  general  election,  at  a  place  where  he 
is  not  a  resident,  shall  be  punished,  and 
proof  that  accused  induced  a  voter  to  remove 
into  a  precinct  of  which  he  was  not  a  resi- 
dent, to  vote  on  the  liquor  question  at  the 
general  election  'of  the  year,  and  that  the  vot- 
er voted,  not  only  on  the  liquor  question,  but 
for  the  state,  district,  county,  and  precinct 
ofi^cers  also,  showed  a  violation  of  tiie  stat- 
ute. Stete  V.  Reed,  97  Pac.  627,  629,  52  Or. 
377. 

The  words  "general  election,"  as  used  in 
the  act  of  the  Legislature  of  Oklahoma  rela- 
tive to  the  incorporation  and  government  of 
cities  of  the  first  class,  approved  February 
20,  1908,  providing  that  officers  of  said  cities 
shall  continue  in  office  until  the  next  general 
election,  are  intended  to  refer  to  the  election 
at  which  the  mayor,  city  clerk,  police  judge, 
city  treasurer,  city  attorney,  marshal,  and 
the  other  general  officers  of  ttie  cities  of  the 
first  class,  shall  be  elected.  State  ex  rel. 
Kline  V.  Bridges,  94  Pac.  1065,  1069,  20  Okl. 
533. 

The  expression  "general  election,"  as  us- 
ed in  Denver  City  and  County  Charter,  §  22, 
providing  for  the  reference  of  ordinances  to 
the  electors  at  a  general  electipn,  refers  to  a 
general  dty  and  county  election  and  not  to 
the  biennial  state  and  county  elections. 
Vickery  v.  Wilson,  90  Pac.  1034,  1036,  40 
Colo.  490. 

The  words  "general  election,"  in  Ky.  St. 
1903,  §  1575,  making  it  a  misdemeanor  to  sell 
liquor  "upon  the  day  of  any  general  or  pri- 
mary election,"  enacted  pursuant  to  Const.  § 
154,  requiring  the  Legislature  to  enact  laws 
to  prohibit  and  regulate  the  sale  of  liquor 
on  election  days,  includes  the  day  oii  which 
a  school  election  is  being  held   throughout 


the  state,  and  it  is  a  misdemeanor  to  sell  liq- 
uor on  ^ch  a  day.  Ford  v.  Moss,  98  S.  W. 
J  015,  124  Ky.  288. 

"General  election"  is  used  in  the  statute 
requiring  the  registration  of  electors,  or,  in 
lieu  thereof,  the  furnishing  by  them  of  affi- 
davits showing  their  qualifications  as  a  pre- 
requisite to  receiving  their  votes  at  a  gener- 
al election,  to  identify  and  designate  the 
whole  election,  held  on  the  Tuesday  after 
the  first  Monday  in  November  in  even  num- 
bered years,  and  applies  to  all  electors  desir- 
ing to  vote  on  that  day  either  for  state  offi- 
cers on  any  other  question  submitted  at  the- 
same  time,  and,  unless  such  electors  have 
registered  or  furnished  the  prescribed  affi- 
davits as  a  substitute,  they  are  not  entitled 
to  vote  on  the  question  of  dividing  a  county 
and  creating  a  new  county,  submitted  at  a 
general  election  in  a  dty  under  the  opera- 
tion of  the  law.  Fitzmaurice  v.  Willis,  127 
N.  W.  95,  96,  20  N.  D.  372. 

Local  Option  Law  (St.  1911,  p.  601)  §  6. 
provides  that  If  a  petition  for  an  election  is 
certified  within  six  months,  and  not  less  than 
40  days  before  the  holding  of  the  next  general 
state  or  general  municipal  election,  the  ques- 
tion shaU  be  submitted  at  said  "general  elec- 
tion" otherwise  at  a  special  election  held 
within  a  certain  time,  and  Primary  Election 
Law  (St.  1911,  p.  760),  as  amended  by  St 
1911,  Ex.  Sess.  p.  66,  designates  May  14, 1912, 
as  the  day  on  whldi  the  electors  qualified  to 
vote  thereat  shall  select  delegates  to  the  na- 
tional convention,  and  section  1,  subd.  1, 
thereof,  defines  '^primary  election"  as  any  and 
every  primary  nominating  primary  election 
provided  for  by  this  act,  and  subdivision  4 
defines  "election"  as  the  general,  or  city,  or 
city  and  county  election  as  distinguished 
from  a  "primary  election,"  and  subdivision  5 
defines  "November  election"  as  the  presiden- 
tial election.  To  be  general,  in  the  sense  im- 
plied by  the  Legislature,  the  election  must  be 
one  where  every  qualified  voter  of  the  state 
or  district  or  division  of  the  state  where  re- 
quired by  law  to  be  held  has  the  right  to 
vote  for  whomsoever  he  pleased,  and  hence 
the  presidential  primary  election  is  not  a 
"general  election"  within  the  meaning  of  that 
term  as  used  in  the  local  option  law.  Bige- 
low  V.  Board  of  Sup'rs  of  Sonoma  County, 
124  Pac.  554,  555,  18  Gal.  App.  715. 

ruder  Pol.  Code,  S  2023,  providing  that 
no  person  shall  be  permitted  to  vote  at  any 
general  election  unless  duly  registered,  and 
section  2024  defining  a  "general  election"  as 
one  at  which  a  vote  is  required  in  every  vot- 
ing precinct,  registration  is  not  applicable  to 
a  city  election  as  involved  in  the  submission 
of  the  question  of  whether  intoxicating  liquor 
shall  be  sold  at  retalL  Treat  v.  Morris,  127 
N.  W.  554,  556,  25  S.  D.  615. 

Rem.  &  Bal.  Code,  §  6294  (Local  Option 
Law  [Laws  1909,  c.  81]  §  3),  provides  that 
any  unit  hereby  created'  may  hold  a  special 
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local  option  election,  upon  filing  with  the 
clerk  of  any  city  or  town,  unit,  or  tie  county 
auditor  of  any  county  unit  of  a  petition  sub- 
scribed by  qualified  electors  of  the  unit  equal 
to  30  per  cent  of  the  electors  YOting  at  the 
last  genera]  election  within  such  unit  The 
act  as  originally  introduced  into  the  House 
of  Representatives  provided  that  the  petition 
should  be  signed  by  a  percentage  of  those 
voting  at  the  "last  general  election/'  but,  as 
introduced  into  the  Senate,  the  words  "at  the 
city  election  last  held  therein"  were  U8ed« 
and  in  the  Senate  substitute  bill  it  was  pro- 
vided that  the  petition  should  be  drawn  with 
reference  to  the  "last  general  biennial  state 
election."  Held,  that  the  words  "last  gen- 
eral election"  refer  to  any  election  at  which 
there  had  been  a  general  expression  of  the 
public  will,  whether  it  be  a  state,  county,  or 
city  election ;  a  "general  election"  being  one 
held  at  stated  Intervals  to  fill  the  terms  of 
public  officers  regularly  erpiring  under  the 
law  at  which  every  qualified  elector  has  the 
right  to  participate.  State  ex  rel.  Griffin  v. 
Superior  Court  for  Chehalis  County,  127  Pac. 
120,  121,  70  Wash.  545. 

A  general  election  in  a  city  for  the  pur- 
pose of  electing  city  officers  to  carry  out  the 
change  to  the  commission  form  of  government 
was  a  "general  election"  within  Local  Option 
Law  (Laws  1909,  c.  81)  |  3,  permitting  any 
unit  of  territory  thereby  created  to  hold  a 
special  election  under  the  statute  upon  the 
filing  of  a  petition  subscribed  by  at  least  30 
per  cent,  of  the  electors  voting  at  the  last 
general  election.  State  ex  rel.  Forgues.v. 
Superior  Court  of  Lewis  County,  127  Pac. 
313,  314,  70  Wash.  670. 

NoTember  election 

Local  Option  Law  (Laws  1887,  p.  179)  | 
1,  provides  for  the  submission  of  the  ques- 
tion whether  Intoxicating  liquors  shall  be  sold 
to  the  qualified  voters  residing  outside  of 
certain  cities  and  towns,  provided  that  no 
such  election  shall  take  place  on  "any  gen- 
eral election  day  or  within  sixty  days  of  any 
general  election."  Section  2  provides  for  the 
submission  of  the  same  question  in  such 
cities  and  towns,  but  not  "within  60  days  of 
any  municipal  or  state  election."  The  statu- 
tory rule  of  construction  (Rev.  St  1889,  § 
6570)  that  the  term  "general  election"  refers 
to  the  ordinary  biennial  November  election 
has  existed  since  before  the  passage  of  the 
local  option  law,  and  is  made  controlling,  un- 
less plainly  repugnant  to  the  intent  of  the 
Legislature  or  of  the  context.  The  original 
law  dealing  with  primaries  (Rev.  St.  1889,  §§ 
4795-4798)  was  merely  extended  for  the  pro- 
tection of  political  parties  who  might  choose 
such  method  of  selecting  candidates:  and  the 
primary  feature  was  made  a  part  of  the  elec- 
tion system  by  Laws  1907,  p.  263,  in  which 
the  word  "election"  is  used  but  once,  and  in 
an  amendment  to  a  section  of  the  act.  The 
primary  authorized  thereby  Is  simply  a  part 
of  the  machinery  provided  for  the  holding  of 


general  state  elections.  Held,  that  such  pri- 
mary is  not  a  "general  election,"  within  the 
meaning  of  the  local  option  law;  and  the 
holding  of  a  local  option  election  within  60 
days  thereof  is  not  prohibited.  State  ex  rel. 
MilUon  V.  Graham,  161  S.  W.  729,  731,  246 
Mo.  259. 

The  Constitution  recognizes  as  the  "gen- 
eral election"  the  biennial  November  election, 
though  one  of  the  election  days  fixed  by  the 
Legislature,  and  one  necessarily  general,  is 
recognized  by  the  Const,  art.  13,  f  6,  and  the 
Constitution  fixes  the  election  day  for  certain 
Judges.  Carton  v.  Secretary  of  State,  115  N. 
W.  429,  438,  151  Mich.  337. 

GENERAI.  EliECTION  LAWS 

See  Under  the  Creneral  Election  Law& 

GENEBAIi  EXJBOXmON 

A  "general  execution"  is  one  that  de- 
mands a  levy  on  the  debtor's  property  gen- 
erally, and  it  follows  a  general  Judgment 
based  upon  personal  service.  Smith  ex  rel. 
McElhany  v.  Rogers,  90  S.  W.  1150,  1152,  191 
Mo.  334. 

GZSNEKAI.  FINDnrQ 

A  "general  finding"  is  a  finding  on  all 
the  issues  in  favor  of  the  successful  party. 
Board  of  Ck)m'rs  of  Montezuma  County  v. 
Frederick,  115  Pac.  514,  515,  50  Colo.  464. 

In  a  case  tried  to  the  court,  a  general 
finding  includes  a  finding  of  all  the  facts  nec- 
essary to  sustain  the  claims  of  the  party  in 
whose  favor  the  Judgment  was  rendered.  De 
Vitt  V.  City  of  El  Reno,  114  Pac.  253,  255,  28 
Okl.  315. 

OENESAIi  FRANCHISE 

The  charter  of  a  corporation  is  its  "gen- 
eral franchise,"  which  can  be  repealed  at  the 
will  of  the  Legislature  pursuant  to  its  re- 
served power  to  repeal;  while  a  "especial 
franchise"  is  the  right  granted  by  the  public 
to  use  property  for  a  public  use  but  with  pri- 
vate profit,  and  such  a  franchise,  when  acted 
on,  is  vested  property  and  cannot  be  repealed, 
unless  power  to  do  so  Is  reserved  in  the 
grant,  though  it  may  be  condemned  on  mak- 
ing compensation.  Lord  v.  Equitable  Life 
Assur.  Society  of  United  States,  87  N.  E.  443, 
447,  194  N.  Y.  212,  22  L.  R.  A.  (N.  S.)  420. 


GENERAIi  FUNB 

The  fine  and  forfeiture  fund  is  a  "gen- 
eral fund"  of  the  county  within  the  meaning 
of  section  15  of  article  12  of  the  Constitu- 
tion, relating  to  the  payment  of  county  ofli- 
cers.  Board  of  Com*rs  of  Hillsborough  Coun- 
ty V.  Savage,  58  South.  835,  837,  63  Fla.  337. 

"The  phrase  'general  fund,'  as  applied  to 
the  fiscal  management  of  a  Kansas  county, 
has  a  definite  and  well-recognized  meaning. 
It  covers  the  proceeds  of  a  tax  levied  to  pro- 
vide for  the  usual  current  expenses.  The 
building  of  a  courthouse  is  a  special  or  ex- 
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tiaordinary  matter,  and  not  one  included  in 
the  purposes  for  which  the  general  tax  levy 
is  made."  Smith  y.  Haney,  85  Pac.  550,  551, 
73  Kan.  506. 

The  provisions  in  Code,  fi  894,  authoriz- 
ing any  city  to  levy  an  "improvement  fund 
tax"  to  pay  for  street  improvements,  and 
section  830,  providing  for  payment  of  street 
Improvements  out  of  the  "city  improvement 
fund,"  refer  to  tl^e  same  fund,  and  contracts 
for  paying  which  provide  for  payment  of 
difference  between  amount  due  for  paving 
and  amount  raised  by  special  assessments  out 
of  the  "paving  fund"  and  "general  paving 
fund"  refer  to  the  fund  specified  In  the  stat- 
utes. Corey  v.  City  of  Ft  Dodge,  111  N.  W. 
6,  8,  133  Iowa,  666. 

There  is  no  statutory  authority  for  the 
use  of  the  term  "general  revenue  fund"  in 
county  taxation.  All  funds  are  special  In  the 
sense  that  they  may  be  applied  only  to  such 
purposes  as  may  be  properly  embraced  there< 
in.  Harrell  v.  Woodberry,  56  South.  297,  62 
Fla.  205. 

GEHERAI.  GUARANTY 

A  guaranty  executed  and  attached  to  a 
promissory  note  at  the  time  it  is  indorsed 
and  delivered  imposes  no  trust  or  confidence 
in  the  indorsee,  and,  though  it  specifically 
names  him,  will  be  considered  a  "general 
guaranty"  of  the  note,  and  not  a  "special 
guaranty"  personal  to  the  Indorsee,  and  It 
may  be  transferred  by  assignment  upon  the 
further  Indorsement  of  the  note.  Everson  v. 
Gere,  25  N.  B.  492,  493,  122  N.  Y.  290;  Id. 
40  Hun  (N.  Y.)  248  (citing  and  adopting  Ev- 
ansville  Nat.  Bank  v.  Kauf  mann,  93  N.  Y.  273, 
45  Am.  Rep.  204). 


A  "general  imparlance"  is  nothing  else 
than  a  continuance  of  the  case  until  a  fur- 
ther date.    Otis  v.  Ellis,  2  AU.  851,  78  Me.  75. 

6EHERAI.  nrSANITT 

Insanity  proved  or  admitted  to  have  ex- 
isted at  any  particular  time  will  be  presumed 
to  continue  only  in  cases  of  "general  or 
habitual  Insanity,"  which  Is  insanity  of  a 
permanent  nature.  Hudson  v.  Hudson,  57  S. 
E.  162,  163,  144  N.  C.  449. 

If  the  trial  court  see  fit,  it  may  recog- 
nize monomania,  or  so-called  "partial  insanl* 
cy,"  as  distinguished  from  "general  insanity," 
when  instructing  the  jury  in  a  criminal  case 
Involving  that  form  of  mental  derangement 
as  a  defense;  but  it  is  not  imperative  that  it 
should  do  so,  and,  if  the  proper  tests  of  crim- 
inal responsibility  for  the  act  in  question  be 
stated  in  the  instructions,  the  substantial 
rights  of  the  defendant  are  sufficiently  pro- 
tected. State  V.  Moore,  102  Pac.  475,  477,  80 
Kan.  232. 

GEHERAXi  INSTRUCTION 

A  "general  Instruction"  is  one'  which 
puts  certain  facts  to  the  Jury,  and  tells  them 


that  if  they  find  that  way  i^ainttfC  is  en- 
titled to  recover.  Flaherty  v.  St.  Louis 
Transit  Co.,  106  S.  W.  15,  20,  207  Mo.  318. 

The  term  "general  instructions,"  in  the 
rule  that  It  is  reversible  error  by  instructions 
to  Inform  the  jury  of  the  effect  of  their  an- 
swers to  the  questions  of  the  special  verdict 
on  the  liability  of  the  parties,  means  such  lu- 
structions  as  are  appropriate  only  to  a  gen- 
eral verdict,  and  which  also  inform  the  jury 
of  the  effect  of  their  answers  on  the  final 
result.  Banderob  v.  Wisconsin  Cent.  Ry.  Co., 
113  N.  W.  738,  751,  133  Wis.  249. 

6ENERAI.  ISSXTE 

A  plea  of  the  "general  issue"  in  detinue 
is  the  equivalent  of  a  plea  of  "nou  detinet"  at 
common  law,  and  puts  in  issue  the  plalntilTs 
right  of  recovery.  Ryall  v.  Pearson  Bros.,  41 
South.  673,  148  Ala.  668  (citing  Carlisle  v. 
People's  Bank,  26  South.  115,  122  Ala.  446). 

The  plea  of  "general  issue"  on  strict 
principle  operates  only  as  a  denial  in  fact 
of  the  express  promise  or  contract  where  one 
is  alleged,  or  of  the  matters  of  fact  from 
which  the  contract  or  promise  alleged  may 
be  implied  by  law.  But  by  an  early  relaxa- 
tion of  the  principle  the  defendant,  in  ac- 
tions on  express  contracts,  was  admitted  un- 
der the  general  issue,  to  the  same  latitude  of 
defense  which  was  open  to* him  in  actions 
upon  the  common  count,  and  was  permitted 
to  adduce  evidence,  showing  that  on  any 
ground  common  to  both  kinds  of  assumpsit 
he  was  under  no  legal  liability  to  the  plain- 
tiff for  the  cause  at  the  time  of  pleading. 
The  practice  in  the  English  courts  by  recent 
rules  has  been  brought  back  to  its  original 
strictness  and  consistency  with  principle.  In 
the  United  States  It  remains,  for  the  most 
part,  in  its  former  relaxed  state;  and  ac- 
cordingly, where  it  has  not  been  otherwise 
regulated  by  statute,  the  defendant,  under 
this  issue,  may  give  in  evidence  any  matters, 
showing  that  the  plaintiff  never  had  any 
cause  of  action,  such  as  the  nonjoinder  of  an- 
other promisee,  the  defendant's  infancy, 
lunacy,  drunkenness,  or  other  mental  inca- 
pacity ;  coverture  at  the  time  of  contracting ; 
duress ;  want  of  consideration ;  Illegality ;  re- 
lease or  parol  discharge  or  payment  before 
breach;  material  alteration  of  the  contract; 
that  the  plaintiff  was  an  alien  enemy  at  the 
time  of  contracting ;  or  that  the  contract  was 
void  by  statute,  or  by  the  policy  of  the  law  ^ 
nonperformance  of  condition  precedent  by  the 
plaintiff;  or,  in  certain  cases,  by  the  act  of 
God;  or  any  like  manner  of  defense.  The 
defenses  allowable  under  the  general  issue 
plea  at  common  law,  in  the  absf^nce  of  statu- 
tory changes,  are  still  open  to  the  defendant, 
except  the  defense  of  arbitrament  and  award, 
and  possibly  the  defense  of  alien  enemy.  Seff 
V.  Brotman,  70  Atl.  106,  107,  108,  108  Md.  278 
(quoting  2  Greenleaf,  Evidence;  citing  Poe, 
PI..  §§  607-609;  Yingling  v.  Kohlhass,  18  Md. 
148;    Herrlck  v.  Swomley,  56  Md.  439). 
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OENERAXi  JUDOMENT 

A  "general  judgment*'  Is  a  Judgment  In 
personam.  Smith  v.  Colloty,  55  AtL  805,  806, 
69  N.  J.  Law,  366. 

GENERAL  LAW 

See  Conflict  with  General  Law. 

See,   also,  Local  Law;    Special  Law. 

A  general  law  is  one  framed  In  general 
terms,  restricted  to  no  locality,  and  operating 
upon  all  alike.  Mix  v.  Board  of  Com'rs  of 
Nez  Perce  County,  112  Pac.  215,  218,  18 
Idaho,  605,  32  L  R.  A.  (N.  S.)  534 ;  Sample 
v.  aty  of  Pittsburg,  62  Aa  201,  207,  212 
Pa.  533. 

The  law  is  a  "general"  and  not  a  "local 
law,''  notwithstanding  the  fact  that  local 
laws  on  the  subject  were  passed  at  the  same 
■session  and  approved  on  the  same  day. 
.State  ex  reL  Collman  v.  Pitts,  40  South. 
•441,  442,  160  Ala.  133,  135  Am.  St  Rep.  79. 

Where  all  objects  which  can  constitution- 
ally be  included  in  a  cla^s  are  by  legislation 
recognized  by  inclusion  therein,  such  legis* 
lation  will  be  general  in  the  constitutional 
sense,  and  P.  L.  1907,  p.  365,  art  25,  supple- 
mentary to  the  school  law  creating  and  pro- 
viding for  the  Teachers'  Retirement  Fund, 
is  not  a  private,  local,  or  special  law,  vio- 
lative of  Const'  art.  4,  fi  7,  par.  11,  prohib- 
iting the  passage  of  such  laws  in  certain  cas- 
es, because  for  constitutional  reasons  it  did 
not  compel  teachers  whose  contracts  ante- 
dated the  enactment  of  the  supplement  to  be- 
come members  of  the  fund,  but  only  those 
whose  contracts  were  made  after  it  became 
effective.  Allen  v.  Board  of  Education  of 
City  of  Passaic,  79  Aa  101,  103,  81  N.  J. 
Law,  135. 

A  law  applicable  to  all  the  people  of  the 
state  and  operating  in  all  parts  of  the  state 
would  be  most  "general,"  but  a  law  may  be 
"general"  without  affecting  all  the  people  of 
ae  state.  Koster  v.  Coyne,  97  N.  Y.  Supp. 
433,  435,  110  App.  Div.  742. 

Highway  Law,  {  59a,  added  by  Laws 
1910,  c.  701,  provliling  that  awards  under  any 
statute  for  damages  to  real  estate  by  change 
of  grade  of  any  street,  etc.,  shall  bear  in- 
terest, is  a  "general,"  and  not  a  local  law,  as 
affecting  the  sufficiency  of  ae  title  of  the 
act.  People  ex  rel.  Central  Trust  Co.  of  New 
Yorlt  V.  Prendergast,  95  N.  E.  715,  717,  202 
N.  Y.  188. 

Acts  1904,  p.  197,  c.  93,  amending  Ky.  St 
1903,  §  1596a,  subsec.  2,  making  the  sheriff 
ex  officio  a  member  of  ae  county  board  of 
election  commissioners,  so  as  to  provide  that 
in  cdunties  containing  cities  of  the  second 
class  the  circuit  court  clerk,  instead  of  ae 
sheriff,  shall  be  a  member  of  the  board,  is 
repugnant  to  Const  §  59,  prohibiting  ae  en- 
actment of  a  "special  law"  where  a  general 
law  can  be  made  applicable,  and  forbidding 
ae  passage  of  special  acts  to  provide  for 


conducting  elections.    Droege  t.  Mclnemejt 
87  S.  W.  1085,  1086,  120  Ky.  T96. 

Act  Feb.  25,  1904,  24  St  at  Large,  p. 
485,  amending  General  Dispensary  Law 
March  6,  1896^  22  Stat,  at  Large,  p.  128,  i 
7,  and  levying  a  tax  of  one-half  a  mill  on 
counties  voting  out  ae  dispensary  wia  ae 
exception  of  two  counties  which  never  had 
dispensaries,  is  not  a  violation  of  Const  art 
3,  §  34,  as  a  "special  law,'*  where  a  general 
law  could  be  aiH>Hcable,  but  ae  law  is  gen- 
eral wia  special  provisions.  Murph  v. 
Landrum,  56  S.  E.  850,  855,  76  S.  C.  21. 

A  law  is  "general"  when  it  applies  to 
all  of  a  class,  ae  classification  being  a 
proper  one,  and  a  constitutional  provision 
requiring  all  "laws  of  a  general  naare"  to 
have  a  uniform  operation  has  no  application 
to  city  ordinances  adopted  in  ae  exercise  of 
police  power,  giving  ae  city  exclusive  right 
to  remove  garbage.  In  re  Zhlzhuzza,  81  Pac. 
956,  957,  147  Cal.  328. 

As  relatins  to  all  of  a  elaaa 

The  word  "general"  comes  from  "genus," 
and  relates  to  a  whole  genus  or  kind,  or  to 
a  whole  class  or  order,  so  aat  as  applied  to 
statutes  a  "general  law"  is  not  neces.sarily 
one  operative  on  all  persons  or  things,  but 
raaer  one  which  affects  all  of  a  class  of  per- 
sons or  things.  Smith  v.  State  (Tex.)  113  S. 
W.  289,  291 ;  Commonwealth  v.  Maaues,  59 
Atl.  961,  976,  210  Pa.  372  (quoting  and  adopt- 
ing definitions  in  And.  Diet;  Bouv.  Law 
Diet). 

A  statute  relating  to  persons  and  aings 
as  a  class  is  a  "general  law,"  while  one 
relating  to  particular  persons  or  things  of  a 
class  is  a  "special  law."  State  v.  Mlkslcek, 
125  S.  W.  507,  511,  225  Mo.  561,  135  Am.  St 
Rep.  597;  Gay  v.  Thomas,  46  Pac  57«, 
586,  5  Okl.  1;  Ex  parte  Berger,  90  S.  W. 
759,  762,  198  Mo.  16,  3  L.  R.  A.  (N.  S.)  530. 
112  Am.  St  Rep.  472,  5  Ann.  Cas.  383  (cit- 
ing State  ex  rel.  Llonberger  v.  ToUe,  71  Mo. 
650);  aty  of  Little  Rock  v.  Town  of  North 
Little  Rock,  79  S.  W.  785,  787,  72  Ark.  11>5 
(citing  Little  Rock  &  F.  S.  Ry.  Co.  v,  Hanni- 
ford,  5  S.  W.  294,  49  Ark.  291 ;  Wheeler  v. 
City  of  Philadelphia,  77  Pa.  348);  Sanchez 
V.  Fordyce,  75  Pac.  56,  57,  141  Cal.  427; 
Title  &  Document  Restoration  Co.  v.  Kerri- 
gan, 88  Pac.  356,  365,  150  CaL  289,  8  L.  R. 
A.  (N.  S.) .  682,  119  Am.  St  Rep.  199 ;  Boise 
City  Irrigation  &  Land  Co.  v.  Stewart,  77 
Pac.  25,  28,  10  Idaho,  38  (quoting  Suther- 
land, Stat.  Const  §  121,  and  citing  Brooks 
V.  Hyde,  37  Cal.  366) ;  Koster  v.  Coyne,  97 
N.  Y.  Supp.  433,  435,  110  App.  Div.  742  (quot- 
ing In  re  New  York  Elevated  R.  Co.,  70  N. 
Y.  327,  350). 

An  act  applying  uniformly  to  ae  whole 
or  any  single  class  of  individuals  or  ob- 
jects, where  ae  classification  is  founded 
upon  some  natural  intrinsic  or  constiational 
distinction,  is  a  "general  Itfw."  Board  of 
Education  of  City  and  County  of  San  Fran- 
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Cisco  V.  Alliance  Aeeur.  Co.,  159  Fed.  994, 
999;  Ex  parte  King,  106  Pac  578,  579,  157 
Cal.  161. 

An  act  to  be  "generar  in  its  tscope  need 
not  inclnde  all  classes  of  individuals,  but 
it  is  enough  if  It  relates  to  and  operates  uni- 
formly upon  the  whole  of  any  single  class, 
though  the  classification  must  be  a  reason- 
able one.  In  re  Mar^,  106  Pac.  235,  237, 
157  Cal.  51,  26  L.  R.  A.  (N.  S.)  242. 

"The  term  'general,*  when  used  in  antith- 
esis to  'special,' 'm^ins  relating  to  a  class,  in- 
stead of  to  persons  only  of  that  class.*'  City 
of  Baltimore  v.  Allegheny  County  Com'rs,  57 
Atl.  632,  636,  99  Md.  1  (quoting  Cooley, 
Const.  Lim.  165,  note). 

A  law  which  excepts  a  part  of  a  giv- 
en class  is  not  general  and  uniform.  State 
ex  jpeL  Rocky  Mountain  Bell  Tel.  Co.  v. 
City  of  Red  Lodge,  76  Pac.  758,  760,  30 
Mont  338. 

A  law  general  in  its  nature  and  uni- 
form in  its  operation  upon  all  persons  coming 
within  its  scope  is  a  "general  law.**  Taran- 
tina  V.  Louisville  &  N.  R.  Co.,  98  N.  E.  999, 
1101,  254  111.  624,  Ann.  Cas.  1913B,  1058. 

A  law  having  a  uniform  operation  as  to 
all  persons  uniformly  situated  is  a  "general 
law,"  and  not  a  8i>edal  law.  Clendanlel  v. 
Conrad  (Del.)  88  Atl.  1036,  1044. 

A  law  is  general  which  oi)erate8  alike 
upon  all  the  inhabitants,  or  all  the  cities,  or 
all  the  villages,  or  other  subjects  of  a  class 
of  subjects.  A  law  is  general,  in  the  con- 
stitutional sense,  which  applies  to  and  op- 
erates uniformly  upon  all  members  of  any 
class  of  persons,  places,  or  things  requiring 
legislation  peculiar  to  Itself  in  matters  cov- 
ered by  law.  State  ex  rel.  Corriston  v.  Rog- 
ers, 100  N.  W.  659,  660,  93  Minn.  55  (quoting 
State  V.  Cooley,  58  N.  W.  150,  56  Minn.  540) ; 
State  ex  rel.  Boa»rd'of  Education  of  City  of 
Minneapolis  v.  Brown,  106  N.  W.  477,  482,  97 
Minn.  402,  5  L.  R.  A.  (N.  S.)  327 ;  Bennett  v. 
Nichols,  80  Paa  392,  396,  9  Ariz.  138 ;  Rich- 
ardson V.  Board  of  Education,  84  Pac.  538, 
540,  72  Kan.  629  (Bouv.  Law.  Diet.). 

A  "general  law"  is  one  that  embraces  a 
class  of  subjects  and  does  not  exclude  any 
subject  or  place  naturally  belonging  to  the 
classification  when  considered  in  its  relation 
to  the  subject  of  classification.  McGarvey  v. 
Swan,  96  Pac.  697,  701,  17  Wyo.  120. 

A  statute  providing  for  an  attorney's 
lien  on  his  client's  cause  of  action,  providing 
that  attorneys  may  contract  for  a  percentage 
of  the  proceeds  of  any  settlement  and  that 
on  notice  to  a  defendant  of  an  agreement  be- 
tween the  attorney  and  client,  stating  the  in- 
terest the  attorney  has  in  the  cause  of  ac- 
tion, if  defendant  after  such  notice  settDes 
the  cause  of  action  without  consent  of  the 
attorney,  defendant  shall  be  liable  for  the  at- 
torney's lien,  is  a  "general  law"  and  not 
class  legislation  on  the  ground  that  it  simply 


applies  to  attorneys  at  law.  O'Connor  v.  St 
Louis  Transit  Co..  97  S.  W.  150,  153,  198  Mo. 
622,  115  Am.  St  Rep.  495,  6  Ann.  Cas.  703. 

A  law  which  operates  only  upon  a  class 
of  individuals  is  none  the  less  a  "general 
law,"  if  the  individuals  to  whom  it  is  ap- 
plicable constitute  a  class  which  requires 
legislation  peculiar  to  itself  in  the  matter 
covered  ^  by  the  law.  The  class,  however, 
must  not  only  be  germane  to  the  purpose  of 
the  law,  but.  must  also  be '  characterized  by 
some  substantial  qualities  or  attributes  which 
render  such  legislation  necessary  or  appro- 
priate for  the  individual  members  of  the 
class.  It  may  be  founded  on  some  natural 
or  Intrinsic  or  constitutional  distinction  (City 
of  Pasadena  v.  Stimson,  27  Pac.  604,  607,  91 
Cal.  238,  251),  but  the  distinction  must  be  of 
such  a  nature  as  to  reasonably  indicate  the 
necessity  or  propriety  of  legislation  restricted 
to  that  class.  The  classification  must  not 
be  arbitrary,  for  the  mere  purpose  of  dasslfl- 
cation,  but  must  be  founded  upon  some  natu- 
ral or  intrinsic  or  constitutional  distinction, 
which  will  suggest  a  reason  which  might  ra- 
tionally be  held  to  justify  the  diversity  in 
the  legislation.  Deyoe  v.  Superior  Court  of 
Mendocino  County,  74  Pac.  28,  29,  140  Cal. 
476,  98  Am.  St  Rep.  73  (citing  People  v.  Cen- 
tral Pac.  B.  Co.,  88  Pac.  905,  105  Cal.  576); 
Title  &  Document  Restoration  Co.  y.  Kerri- 
gan, 88  Pac.  356,  865,  150  Cal.  289,  8  L.  R.  A. 
(N.  S.)  682,  119  Am.  St  Rep.  199  (citing  Mc^ 
Donald  v.  Conxvitf,  34  Pac.  71,  99  Cal.  386, 
391;  Deyoe  v.  Superior  Court  of  Mendocino 
County,  74  Pac.  28,  140  CaL  476,  98  Aul  St 
Rep.  73 ;  People  v.  Central  Pac.  R.  Co.,  38 
Pac  905,  906, 105  Cal.  576,  584 ;  City  of  Pasa- 
dena V.  Stimson,  27  Pac.  604,  91  Cal.  251; 
Rode  V.  Siebe,  51  Pac.  869,  119  Cal.  518,  39 
L.  R.  A.  342 ;  Darcy  v.  City  of  San  Jose,  38 
Pac.  500,  104  Cal.  642). 

"In  order  to  determine  whether  or  not 
a  given  law  is  'general,'  the  purpose  of  the 
act  and  the  objects  on  which  it  is  intended  to 
operate  must  be  considered.  If  these  ob- 
jects are  distinguished  from  others  by  char- 
acteristics evincing  a  i)ecullar  relation  to  the 
legislative  purpose,  and  showing  the  legida- 
tion  to  be  reasonably  appropriate  to  the  for- 
mer and  inappropriate  to  the  latter,  the  ob- 
jects will  be  considered,  as  respects  such  leg- 
islation, to  be  a  class  by  themselves,  and 
legislation  affecting  such  a  class,  to  be  gener- 
al. But  if  the  characteristics  used  to  dis- 
tinguish the  objects  to  which  the  legislation 
applies  from  others  be  not  germane  to  the 
legislative  purpose,  or  do  not  indicate  some 
reasonable  appropriateness  in  its  application, 
or  if  objects  with  similar  characteristics  and 
like  relation  to  the  legislative  purpose  have 
been  excluded  from  the  operation  of  the  law, 
then  the  classification  is  incomplete  and 
faulty,  and  the  legislation  not  general,  but 
local  and  special."  Parker-Washington  Co. 
V.  Kansas  City,  85  Pac.  781,  782,  73  Kan.  722. 
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A  "general  law"  within  the  meaning  of 
Const,  art  11,  §  2,  as  amended  June  4,  1906, 
providing  that  corporations  may  be  formed 
under  general  laws,  but  shall  not  be  created 
by  special  laws,  is  one  by  which  all  persons 
or  localities  complying  with  its  provisions 
may  be  entitled  to  exercise  powers,  rights, 
and  privileges  conferred,  while  a  special  law 
is  one  conferring  on  certain  individuals  or 
citizens  of  a  certain  locality  rights  and 
powers  or  liabilities  not  granted  to  or  im- 
posed on  others  similarly  situated.  Straw  v. 
Harris,  103  Pac.  777,  780,  54  Or.  424 ;  Farrell 
V.  Port  of  Columbia,  91  Pac.  546,  547,  50 
Or.  169. 

An  act  relating  to  persons  or  things  as  a 
class  is  a  general  and  not  a  special  law,  and 
hence  Act  Oct.  14,  1879  (Laws  1878-79,  p.  125), 
relating  to  the  suspension  and  removal  of 
railroad  commissioners,  is  not  a  special  law. 
Gray  v.  McLendon,  67  S.  E.  859,  868,  134  Ga. 
224.  And  a  statute  providing  for  an  attor- 
ney's lien  on  his  client's  cause  of  action,  and 
for  its  protection  against  settlement  be- 
tween the  parties  is  a  "general  law,"  though 
it  simply  applies  to  attorneys  at  law.  O'Con- 
nor V.  St.  Louis  Transit  Co.,  97  S.  W.  150, 
153,  198  Mo.  622,  115  Am.  St  Rep.  495,  8  Ann. 
Cas.  703. 

A  law  which  defines  the  procedure  for 
determining  conflicting  rights  of  appropri- 
ators  and  owners  of  water  rights,  and  ap- 
plying to  all  alike  of  this  peculiar  class  of 
persons  and  rights,  is  a  ^'general"  and  not 
a  special  law,  in  the  constitutional  sense. 
Boise  Irrigation  &  Land  Co.  v.  Stewart  77 
Pac.  25,  28,  10  Idaho,  38. 

Act  No.  70  of  1886,  §  1,  which  provides 
that  in  suits  against  railroads  for  the  killing, 
etc.,  of  stock,  it  shall  suffice  in  order  to  re- 
cover to  prove  the  killing  or  injury  unless 
defendant  shows  that  it  did  not  result  from 
carelessness  on  its  part  etc..  Is  a  "general 
law"  applying  throughout  the  state  and  to 
all  railroads,  and,  since  it  merely  makes  a 
change  in  the  rules  of  procedure  and  evi- 
dence in  a  particular  class  of  cases,  does  not 
discriminate  invidiously  between  x)ersons,  and 
hence  does  not  contravene  Const  art  48,  §§ 
15,  18,  forbidding  the  passage  of  local  or  spe- 
cial laws  regulating  the  practice  of  courts  or 
changing  the  rules  of  evidence.  Learnned  & 
Koontz  V.  Texas  &  P.  Ry.  Co.,  54  South.  931, 
932,  128  La.  430. 

Laws  1907,  p.  398,  c.  226,  which  declares 
its  purpose  to  be  to  carrj'  into  effect  the  ini- 
tiative and  referendum  powers  reserved  to 
the  people  in  Const  art.  4,  §§  1,  la,  as  to  gen- 
eral, local,  and  special  legislation,  and  to 
regulate  elections  thereunder,  and  to  carry 
into  effect  the  amendment  of  article  11,  §  2, 
granting  cities  and  towns  the  right  to  amend 
their  charters,  and  which  provides  (section  2) 
a  form  of  initiative  petition  applicable  to 
**any  law,"  and  provides  that  the  circuit  court 
of  the  county  in  which  the  municipality  con- 


cerned is  situated  shall  have  Jurisdiction 
over  controversies  arising  under  the  act,  is  a 
general  law  within  Const  art.  4,  §  la,  requir- 
ing the  manner  of  exercising  the  initiative 
and  referendum  to  be  prescribed  by  general 
laws,  except  in  cases  of  cities  and  towns,  and 
is  broad  enough  to  include  proceedings  by 
initiative  to  amend  the  charter  of  the  port  of 
Portland,  a  municipality  not  a  city  or  town, 
but  incorporated  under  a  state  law.  Farrell 
V.  Port  of  Portland,  98  Pac  145,  147,  52  Or. 
582. 

m 

As  relating  to  all  in  like  cironiiiAtaiices 

A  law  is  a  general  law  which  operates 
alike  on  all  persons  or  officers  in  the  state 
who  are  similarly  situated,  though  it  does 
not  operate  equally  on  every  individual  or  of- 
ficer in  the  state.  People  v.  Nellis,  94  N.  E. 
165,  169,  249  111.  12. 

Laws  are  general  and  uniform,  not  be- 
cause they  operate  on  all  alike,  for  they  do 
not,  but  because  every  one  who  is  brought 
within  the  circumstances  and  conditions  pro- 
apolis  Traction  &  Terminal  Co.  v.  Kinney,  85 
vided  by  the  law  is  affected  thereby.  Indian- 
N.  E.  954,  956,  171  Ind.  612,  23  L.  R.  A.  (N. 
S.)  711. 

Laws  are  "general"  and  uniform,  not 
merely  when  they  operate  upon  every  per- 
son in  the  state,  but  when  every  person  who 
is  brought  within  the  relations  and  cir- 
cumstances provided  for  is  affected  thereby. 
They  are  general  and  uniform  in  their  opera- 
tion upon  all  persons  in  the  like  situation^ 
and  the  fact  of  their  being  general  and  uni- 
form is  not  affected  by  the  number  of  per- 
sons within  the  scope  of  their  operation. 
Elckerson  v.  City  of  Des  Moines,  115  N.  W» 
177,  185,  137  Iowa,  452. 

A  law  operating  alike  upon  all  standing 
in  the  same  relation  thereto  is  general. 
Thus  a  territorial  act  exempting  any  rail- 
road constructed  pursuant  thereto  from  taxa- 
tion for  a  term  of  years  is  not  in  conflict 
with  an  act  of  Congress  forbidding  special 
laws  granting  special  or  exclusive  privileges. 
Bennett  v.  Nichols,  80  Pac.  892,  396,  9  Ariz. 
138. 

Laws  1905,  c.  115,  prohibiting  saloons 
within  five  miles  of  any  United  States  gov- 
ernment sanatorium,  and  within  specified  dis- 
tances of  any  military  reservation,  and  of 
enumerated  educational  institutions,  is  a 
"general"  statute,  and  not  a  special  one» 
within  Act  Cong.  July  30,  1886,  c.  818,  24 
Stat.  170,  prohibiting  the  special  laws,  though 
there  was  but  one  United  States  sanatorium 
in  the  territory  at  the  time  of  the  pas.*<age  of 
the  act  Rapp  v.  Venable,  110  Pac.  834,  836» 
15  N.  M.  509. 

Cliaraoter  of  snbjeot-matter 

Whenever  the  subject-matter  of  legisla- 
tion either  does  or  may  exist  in  or  affect 
every  part  of  the  state,  such  legislation  is  a 
"law  of  general  nature."  Pump  v.  Lucas 
County  Com'rs,  69  N.  E.  666,  69  Ohio  St  448. 
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A  "law  of  a  general  nature,"  within 
Const,  art  2,  §  17,  providing  that  all  laws  of 
a  general  nature  shall  have  uniform  opera- 
tion throughout  the  state,  is  one  whose  sub- 
ject-matter is  common  to  all  the  people  of  the 
state.  "Laws  of  a  general  nature'*  are  such 
as  relate  to  a  subject  of  a  general  nature  and 
subjects  of  a  general  nature  that  exist  or 
may  exist  throughout  the  state  or  which  af- 
fect the  people  of  the  state  generally  or  in 
which  the  people  generally  have  an  interest 
The  difference  between  a  "law  of  a  general 
nature"  and  a  "general  law"  is  that  the  sub- 
ject-matter of  the  former  must  be  one  com- 
mon to  the  people  of  the  entire  state,  while 
all  that  is  required  of  the  latter  is  uniform- 
ity of  operation.  Whether  or  not  the  sub- 
ject of  an  act  which  is  either  general  or  spe- 
cial in  form  is  one  of  general  nature  is  al- 
ways a  question  for  Judicial  determination. 
Richardson  v.  Board  of  Education  of  Kansas 
City,  84  Pac.  538,  540,  72  Kan.  629. 

"Without  undertaldng  to  discriminate 
nicely  or  define  with  precision,  it  may  be 
said  that  the  character  of  a  law  as  ^general* 
or  'local*  depends  on  the  character  of  its  sub- 
ject-matter. If  that  be  of  a  general  nature, 
existing  throughout  the  state,  in  every  coun- 
ty, a  subject-matter  in  which  aU  the  citizens 
have  a  common  interest,  ♦  ♦  ♦  then  the 
laws  which  relate  to  and  regulate  it  are  laws 
of  a  'general*  nature.'*  Hence  a  law  provid- 
ing for  the  pensioning  of  school  teachers  in 
school  districts  in  cities  of  the  third  grade 
of  the  first  class  violates  the  constitutional  re- 
quirement that  all  laws  of  a  "general  na- 
ture" shall  have  a  uniform  operation  through- 
out the  state;  such  law  at  the  time  of  its 
passage  and  taking  effect  being  applicable  on- 
ly to  one  city  and  containing  a  provision  re- 
quiring the  board  of  education  to  select  three 
members  of  a  pension  committee  at  its  first 
regular  meeting  within  30  days  after  the  law 
went  into  effect,  and  making  no  provision  in 
such  regard  for  cities  which  might  thereafter 
come  into  the  class.  Hibbard  v.  State,  64  N. 
E.  109,  111,  65  Ohio  St.  574,  58  L.  R.  A.  654 
(citing  Kelley  v.  State,  6  Ohio  St  269,  271). 

Public  Service  Commissions  Law  (Laws 
1907,  p.  889,  c.  429),  creating  commissions 
to  regulate  certain  public  service  corpora- 
tions and  whose  pro\i8ions  embrace  the 
entire  state,  is  a  "general,"  rather  than  a 
local  or  private  act,  and  hence  is  not  with- 
iu  New  York  Const,  art.  3,  §  16,  providing 
that  no  local  or  private  act  shall  embrace 
more  than  one  subject,  etc.,  and  the  fact  that 
the  act  requires  certain  expenses  of  the  com- 
mission In  one  of  the  two  districts  of  the 
state  to  be  met  by  a  specified  mimiclpality 
does  not  make  it  a  local  law.  Gubner  v.  Mc- 
Clellan.  115  N.  Y.  Supp.  755,  758,  130  App. 
Div.  716. 

As  pvblle  act  or  la^7 

In  .an  article  in  the  Atlantic  Monthly 
for  January,  1906  (volume  97,  p.  69),  Mr. 


Samuel  P.  Orth  states  that,  "A  'public  law' 
is  a  measure  that  affects  the  welfare  of  the 
state  as  a  unit;  a  'private  law*  is  one  that 
provides  an  exception  to  the  public  rule. 
The  one  is  an  answer  to  a  public  need,  and 
the  other  an  answer  to  a  private  prayer. 
Whffli  it  acts  upon  a  public  bill,  a  Legislature 
legislates ;  when  it  acts  upon  a  private  bill, 
it  adjudicates.  It  passes  from  the  function 
of  a  lawmaker  to  that  of  a  Judge.  It  is 
transformed  from  a  tribunal  of  the  people 
into  a  Justice  shop  for  the  seeker  after  spe- 
cial privilege."  Anderson  v.  Board  of  Com'rs 
of  Cloud  County,  95  Pac.  583,  586,  77  Kan. 
721. 

The  charter  of  a  city  in  Oregon  is  a 
"public  law"  of  the  state  of  which  all  courts 
take  Judicial  notice.  Naylor  v.  McCoUoch, 
103  Pac.  69,  72,  54  Or.  305. 

A  public  law  is  one  not  designated  by 
the  statute  itself  as  private  as  provided  by 
Const  art  4,  §  27,  and  of  which  court  will 
take  Judicial  notice.  Farrell  v.  Port  of  Co- 
lumbia, 91  Pac.  546,  547,  50  Or.  169. 

The  common-law  definition  of  a  crime,  as 
given  by  Blackstone,  is,  "An  act  committed 
or  omitted  in  violation  of  a  public  law"  ; 
and  the  term  "criminal  prosecutions,"  as  em- 
ployed in  Const  1819,  art  1,  f  10,  giving  the 
accused  the  right  to  be  heard  in  all  "crimi- 
nal prosecutions,"  relates  exclusively  to  pros- 
ecutions for  violations  of  the  "public  laws  of 
the  state,**  and  a  city  ordinance  is  not  a 
public  law  of  the  state,  but  a  local  law  of 
the  particular  corporation,  made  for  its  in- 
ternal practice  and  good  government.  Cos- 
tello  v.  Feagin,  50  South.  134,  135,  162  Ala. 
191. 

"'Public*  and  'general,'  as  applied  to 
statutes,  are  sometimes  synonymous,  depend- 
ing upon  tlie  context;  but  they  are  not  so 
in  all  cases.  Every  general  law  is  necessari- 
ly a  public  one,  but  every  public  law  is  not  a 
general  one.  Thus  an  act  incorporating  a 
city  is  a  public  law,  but  it  is  not  a  general 
law,  because  it  is  applicable  to  a  particular 
locality."  Farrell  v.  Port  of  Columbia,  91 
Pac.  546,  547,  50  Or.  169. 

A  "general  law"  is  a  law  which  operates 
throughout  the  state  alike,  upon  all  the  peo- 
ple or  all  of  a  class.  Every  "general  law'* 
is  necessarily  a  public  law,  but  every  public 
law  is  not  a  "general  law.**  Any  law  affect- 
ing the  public  within  the  limits  of  a  county 
or  community  would  be  a  public  law,  though 
not  a  "general  law.'*  Wallace  v.  Board  of 
Revenue,  37  South.  321,  322,  140  Ala.  491 
(citing  Holt  v.  City  of  Birmingham,  19  South. 
735,  111  Ala.  373);  State  ex  rel.  Attorney 
General  v.  Sayre,  39  South.  240,  142  Ala.  641, 
4  Ann.  Cas.  656  (quoting  and  adopting  defini- 
tion in  Holt  V.  City  of  Birmingham,  19 
South.  735,  736,  111  Ala.  372,  373). 

Territorial  oontprelieiifllTeiieu 

A  law  which  has  a  bona  fide  application 
to  the  entire  state  as  to  some  of  Its  chief 
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features  is  a  "general"  and  not  a  "locaP'  law, 
as  defined  by  Const  1901,  |  110,  though  it 
does  not  apply  in  every  detail  State  ex  reL 
Collman  y.  Pitts,  49  South.  441,  442,  100  Ala. 
133,  135  Am.  St  Rep.  79. 

A  law  which  is  general  in  Its  terms  and 
is  in  good  faith  so  framed  that  all  parts  of 
the  state  may  come  within  the  circle  of  its 
operation  is  a  "general  law."  The  Constitu- 
tion defines  the  "general  law**  as  one  which 
applies  to  the  whole  state,  and  one  of  the 
definitions  of  the  word,  "apply"  is  declare  or 
pronounce  as  suitable.  State  ex  rel.  Coving- 
con  V.  Thompson,  38  South.  679,  683,  142 
Ala.  98. 

A  law,  to  be  "general,"  under  article  1, 
{  4,  par.  1,  of  the  Constitution,  must  operate 
uniformly,  throughout  the  whole  state,  upon 
the  subject  or  class  of  subjects  with  which  it 
purposes  to  deal.  Futrell  v.  George,  69  S.  E. 
182,  183,  135  6a.  265. 

Under  Const  art  3,  |  56,  prohibiting  lo- 
cal or  special  laws  as  to  certain  enumerated 
matters  and  in  other  cases  where  a  general 
law  can  be  made  applicable,  a  general  law 
need  not  be  one  general  to  the  extent  that  it 
has  a  uniform  operation  throughout  the  state, 
but  simply  that  in  its  nature  and  character 
it  should  apply  equally  to  all  persons  within 
the  territorial  limits  describing  it,  and  is  one 
whose  operation  is  equal  in  its  effect  on  all 
persons  or  things  on  which  the  law  is  de- 
signed to  operate  at  all.  Smith  v.  State,  113 
S.  W.  289,  290,  54  Tex.  Cr.  R.  298;  Milam  v. 
Same  (Tex.)  114  S.  W.  144. 

An  act  is  "general,"  as  contradistinguish- 
ed from,  and  inconsistent  with,  "local,"  in  the 
sense  the  latter  term  is  used  in  Const.  Wis. 
art  4,  fi  18,  providing  that  no  private  or  lo- 
cal bill  shall  emurace  more  than  one  subject 
and  that  shall  be  expressed  in  the  title,  only 
when  its  operation  extends  to  the  whole  state 
or  perhaps  to  the  whole  of  some  class  of  lo- 
calities therein  which  the  Legislature  may 
constitutionally  make  upon  the  principle  rec- 
ognized and  approved  for  the  classification  of 
cities  for  the  purpose  of  general  legislation. 
An  act  is  "general"  in  the  restricted  sense 
in  which  the  term  is  used  in  article  7,  §  21, 
providing  that  no  general  law  shall  be  in 
force  until  published  when  it  is  of  that  char- 
acter within  the  broad  meaning  of  the  term 
and  also  when  it  ih  "public,"  in  that  its  ef- 
fects extend  to  the  people  of  a  locality  such 
as  a  county,  city,  town,  or  village,  or  a  col- 
lection of  localities  not  forming  a  legislative 
class  formed  for  some  legitimate  cause;  the 
term  "general"  and  the  term  "public"  being 
considered  in  this  respect  synonymous.  When 
an  act  is  "general"  merely  because  it  is  "pub- 
lic," it  is  at  the  same  time  "local"  and  must 
be  tested  as  to  its  validity  by  section  21,  art. 
7,  and  section  18,  art  4,  as  well,  and,  if  It 
belong  to  one  of  the  prohibited  classes  of 
special  legislation,  it  must  also  be  tested  by 
the  constitytional  restriction  upon  that  sub- 


ject   Milwaukee  County  v.  Isenrlng,  85  N. 
W.  131,  135,  109  Wis.  9,  53  L.  R.  A.  635. 

Olasfltfleatton    of    atmiielpal    corpora* 
tioaa 

Acts  applicable  to  single  cities  or  to  a  spe- 
cial class  of  cities  are  not  the  general  laws  of 
the  state  within  the  meaning  of  Charter  of 
Atlantic  City  (P.  L.  1902,  p.  284)  §  21,  relating 
to  granting  of  licenses.  Leeds  y.  Atlantic 
City,  80  Atl.  23,  24,  81  N.  J.  Law,  230. 

Acts  30th  Leg.  c.  139,  known  as  the  "Ju- 
ry wheel  law,"  and  providing  a  particular 
jury  system  for  all  counties  having  a  city 
containing  a  population  of  20,000  or  more 
according  to  the  census,  is  a  "general"  and 
not  a  special  law,  within  Const  art.  3,  §  56, 
prohibiting  the  passage  of  any  local  or  spe- 
cial law  regulating  the  summoning  or  im- 
paneling of  juries.  Houston  Electric  Co.  v. 
Faroux  (Tex.)  125  S.  W.  922,  923;  Smith  v. 
State,  113  S.  W.  289,  290,  54  Tex.  Cr.  R.  298 ; 
Milam  v.  Same  (Tex.)  114  S.  W.  144;  Pate  v. 
State,.  113  S.  W.  759,  54  Tex.  Cr.  R.  462. 

P.  L.  1907,  pp.  79,  89, 114,  creating  boards 
of  fire  and  police  commissioners,  boards  of 
finance,  and  boards  of  public  works  in  cities 
having  a  population  of  not  less  than  100,0(X> 
nor  more  than  200,0(K),  are  each  a  "general 
law,"  and  not  a  "special  law,"  regulating 
municipal  affairs.  McCarter  v.  McKelvey  (N. 
J.)  73  AtL  884,  885. 

Under  the  Constitution  (article  U,  i  5) 
empowering  the  Legislature  to  classify  the 
counties  by  population  for  the  purpose  of 
regulating  the  compensation  of  officers,  a 
statute  providing  for  the  compensation  of 
officers  within  any  class  provided  for  is  a 
general  law,  and  it  is  immaterial  whether 
the  provision  is  in  a  special  statute  for  each 
class  or  in  a  single  act  providing  for  all  the 
classes,  and  an  amendment  to  a  statute 
wliich  affects  an  entire  class  is  equally  a 
general  law.  Crocket  v.  Mathews,  106  Pac. 
575,  577,  157  Cal.  153. 

Rev.  St.  1899,  c.  91,  dividing  all  the 
cities  in  the  state  into  classes,  is  a  "general 
law,"  and  therefore  Rev.  St  1899,  a  91,  art. 
3,  providing  a  charter  for  dtiea  of  the  sec- 
ond class,  is  not  a  special  enactment,  but  is 
a  "general  law"  applicable  to  all  cities  the 
population  of  which  brings  them  within  the 
class  specified.  State  y.  Binswanger,  98  S. 
W.  103,  104,  122  Mo.  App.  78. 

The  local  option  law  (Laws  1909,  p.  9), 
made  applicable  to  every  county  in  the  state 
alike,  its  provisions  being  operative  in  any 
county  after  the  electors  of  such  county 
have  complied  with  its  provisions  in  holding 
an  election  to  determine  whether  the  sale  of 
intoxicants  as  a  beverage  shall  be  prohibit- 
ed, and  the  majority  of  the  electors  at  such 
election  have  voted  in  favor  of  prohibiting 
such  sale,  is  a  general  law,  declarative  of 
the  policy  of  the  state  in  regard  to  traffic 
in  intoxicants.     Mix  v.  Board  of  Com-rs  of 
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Nes  Perce  Oounty,  112  Pac.  215,  217,  18  Ida- 
bo,  e96,  32  L.  R.  A.  (N.  S.)  634. 

ReKnlatlaa  of  priTate  eorporatioas 

Tbe  public  uttUtleB  act  of  1911  (Laws 
1911,  c.  117),  proYldlng  for  the  regnlatioB  of 
public  senrlce  utllitleB,  creating  a  Public 
Service  Ommission  with  power  to  establish 
rates,  etc.,  enacted  pursuant  to  Const,  art 
12,  §§  1,  18,  authorizing  the  formation  of 
corporations  under  general  laws,  and  em- 
powering  the  Legislature  to  adopt  laws  es- 
tablishing reasonable  maximum  rates  of 
charges  for  carriers,  is  a  general  law  with- 
in article  11,  |  10,  authorizing  the  incorpora- 
tion of  cities  and  the  adoption  of  charters 
subject  to  general  law,  and  it  supersedes 
ordinances  of  cities  regulating  public  serrlce 
corporations.  State  ex  rel.  Webster  v.  Su- 
perior CJourt  of  King  County,  120  Pac.  861, 
864,  67  Wash.  37,  Ann,  Cas.  1913D,  78. 

ResnlAtlon  of  taxatton 

Act  1884  (P.  L.  p.  142)  for  the  taxation 
of  railroad  and  canal  property  is  a  "general 
law"  assessing  taxes  by  a  uniform  rule  on 
the  property  of  all  railroad  and  canal  cor- 
porations of  the  state  within  Act  March  4, 
1869  (P.  L.  p.  226),  abolishing  transit  duties, 
and  providing  that  all  corporations  thereto- 
fore paying  transit  duties  should  thereafter 
pay  the  tax  therein  prescribed  until  the  Leg- 
islature should  '*by  general  law  impose  a 
uniform  state .  tax  equally  applicable  .  to  all 
railroad  and  canal  cor];>orations  of  this 
state,"  and  that  the  corporations  should  then 
pay  such  tax.  United  New  Jersey  R.  & 
Canal  Co.  v.  Balrd,  69  Atl.  472,  474,  75  N. 
J.  Law,  788. 

V.  S.  365,  provides  that  manufacturing 
establishments,  quarries,  mines,  and  such 
machinery,  tramways,  appliances,  and  build- 
ings as  are  necessary  for  prosecuting  the 
business,  machinery  put  into  unoccupied 
buildings,  and  all  capital  and  personal  prop- 
erty used  in  such  business,  if  the  amount  in- 
vested exceeds  $1,000,  may  be  exempt  from 
taxation  for  10  years  from  the  commence- 
ment of  business  if  the  town  so  votes,  is  a 
"general"  statute,  and  a  general  vote  of 
the  town  extending  such  exemption  to  all 
business  locating  in  the  town  within  the 
statute  is  sufficient;  it  not  being  necessary 
to  vote  an  exemption  to  each  particular 
concern  to  which  the  exemption  was  accord- 
ed. Caverly-Gould  Co.  v.  Village  of  Spring- 
field, 76  Atl.  39,  40,  41,  83  Vt  396. 

Resulatloa  of  saloons 

An  act  prohibiting  any  licensed  dram- 
shop keeper  from  keeping  open  his  dram- 
shop or  selling  or  giving  away  or  otherwise 
disposing  of  intoxicating  liquors  on  Sundays 
applies  to  all  licensed  dramshop  keepers,  and 
Is  a  **general  law."  State  v.  Grossman,  113 
S.  W.  1074,  1075,  214  Mo.  233. 

2  WDB.&  P.2D  SEB.-46      . 
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See,  also.  General  Legatee. 

Legacies  are  divided  into  two  classes, 
specific  and  general,  and  a  gefieral  legacy  is 
one  that  Is  not  to  be  paid  from  any  partic- 
ular thing  belonging  to  the  estate,  the  deliv- 
ery of  which  will  fulfill  the  Intent  of  the 
testator,  but  may  be  paid  from  the  general 
funds  of  the  estate.  In  re  Parsons'  Estate, 
129  N.  W.  955,  956,  160  Iowa,  280. 

A  general  legacy  is  a  gift  of  p^sonal 
property  by  a  last  will  and  testament,  not 
amounting  to  a  bequest  of  a  particular  thing 
or  money,  or  of  a  particular  fund  designated 
from  all  others  of  the  same  kind.  In  re 
Fisher,  87  N.  Y.  Supp.  567,  668,  93  App.  Dlv. 
186  (citing  Crawford  v.  McCarthy,  54  N.  B. 
277,  159  N.  Y.  514 ;  In  re  Wenner,  110  N.  Y. 
S.  694,  696,  126  App.  Dlv.  939  (quoting  Craw- 
ford V.  McCarthy,  64  N.  B.  277,  159  N.  Y. 
618);  Rogers  v.  Rogers,  46  S.  B.  176,  177, 
67  S.  C.  168,  100  Am.  St  Rep.  721  (quoting 
and  adopting  definitions  in  Crawford  v.  Mc- 
Carthy, 54  N.  B.  278,  169  N.  Y.  514;  Pell 
y.  Ball,  Speers  Bq.  48). 

"A  'general  legacy'  is  one  which  is  pay- 
able out  of  the  general  assets  of  testator's 
estate,  being  a  gift  of  money  or  other  thing 
in  quantity  and  not  In  any  way  separate  or 
distinct  from  other  things  of  the  like  kind." 
White  V.  White,  63  S.  B.  SH,  872,  73  S.  C. 
261. 

A  "general  legacy"  may  be  satisfied  out 
of  the  general  assets  of  testator's  estate 
without  regard  to  any  particular  fund  or 
property,  and  a  general  legacy  has  no  refer- 
ence to  the  actual  state  of  testator's  proper- 
ty, and  it  is  supposed  that  testator  has  suf- 
ficient property  to  procure  for  the  legatee 
the  amount  given  him.  Weed  v.  Hoge,  83 
AtL  636,  638,  85  Conn.  490,  Ann.  Cas.  1913C, 
542. 

A  bequest  or  devise  of  the  residue  of 
an  estate  is  "general"  because  such  residue 
is  not  ascertainable  at  the  time  of  the  will. 
In  re  Painter's  Bstate,  89  Pac.  98,  100,  150 
Cal.  498,  11  Ann.  Cas.  760. 

All  legacies  other  than  that  of  the  re- 
siduum are  either  general  or  specific.  A 
"general  legacy"  is  onc^  which  does  not  ne- 
cessitate delivering  any  particular  thing  or 
paying  money  out  of  any  particular  portion 
of  the  estate.  A  residuary  bequest  is  gen- 
eral, though  articles  bequeathed  are  enumer- 
ated. In  re  Martin,  54  AU.  689,  694,  26  R. 
I.  1. 

A  "demonstrative  legacy"  is  one  of  a 
certain  amount  or  quantity,  the  particular 
fund  or  personal  property  being  pointed  out 
from  which  it  is  to  be  paid  or  taken ;  it  dif- 
fering from  a  "general  legacy"  in  that  it 
does  not  abate  upon  insufficiency  of  assets, 
and  from  a  "specific  legacy"  in  that  there  is 
recourse  for  its  payment  from  the  general 
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estate  In  the  event  of  ademption.  Thomp- 
son V.  Stephens,  75  S.  E.  136,  137,  138  Ga. 
205. 

Speoifie  legAoy  diitinsvlslied 

A  legacy  is  a  "general  legacy,"  and  not 
specific,  where  so  given  as  not  to  amount  to 
a  bequest  of  a  particular  thing  or  money, 
distinguished  from  all  others  of  the  same 
kind.  In  re  Barton's  Estate,  118  N.  Y.  Supp. 
1087,  1090,  64  Misc.  Rep.  242. 

A  "general  legacy"  is  one  payable  out  of 
the  general  assets  of  testator's  estate,  while 
a   "specific  legacy"  is  a  gift  by  will  of  a 
specific  article  or  particular  part  of  an  es- 
tate,  which  is  identified  and  distinguished 
from  all  others  of  the  same  nature,  and  is  ! 
to  be  satisfied  only  by  the  delivery  and  re-  j 
oeipt  of  the  particular  thing  given.     Thus  ! 
a  bequest  by  testatrix  of  any  and  all  sums 
that  might  thereafter  be  payable  to  her  or  , 
her  estate,  as  the  proceeds  of  any  insurance  I 
on  her  husband's  life,  to  her  husband's  five  . 
sisters,  or  such  of  them  as  should  be  living 
at  the  time  such  insurance  money  should  be 
actually  collected  and  received  by  testatrix's 
executors,  etc.,  was  a  "specific  legacy."    Nus- 
ly  V.  Curtis,  85  Paa  846,  847,  36  Colo.  464, 
7  L.  R.  A,  (N.  S.)  592,  118  Am.  St  Rep.  113, 
10  Ann.  Cas.  1134. 

The  distinction  between  a  specific  and  a 
demonstrative  legacy  Involves  not  merely  a 
technical  question  depending  for  its  solution 
.solely  upon  the  precise  language  of  the  be- 
quest, but  a  substantial  inquiry  respecting  the 
intention  of  the  testator  as  shown  by  the 
terms  of  the  particular  legacy,  examined  in 
connection  with  all  the  other  provisions  of 
the  will.  A  specific  legacy  is  a  bequest  of  a 
specific  article  or  particular  fund  which  can 
be  distinguished  from  all  the  rest  of  the  tes- 
tator's estate  of  the  same  kind,  while  a  gen- 
eral legacy  is  payable  out  of  the  general  as- 
sets of  the  estate.  In  re  Stilphen,  60  Atl. 
888,  890,  100  Me.  146,  4  Ann.  Cas.  158.  See, 
also,  Rogers  v.  Rogers,  45  S.  E.  176,  177, 67  S. 
C.  168, 100  Am.  St.  Rep.  721,  holding  a  bequest 
of  all  claims  held  by  testator  against  his 
father  and  of  all  interest  in  his  father's  es- 
tate to  be  a  specific  legacy. 

Where  the  thing  bequeathed  is  by  the 
terms  of  the  will  i9dividuated  so  that  it  is 
distinguished  from  all  others  of  the  same 
kind,  it  is  a  "specific  legacy,"  and  hence  a 
bequest  of  all  "my  household  goods,  cash  on 
hand  or  in  bank,  life  insurance  and  all  other 
personal  property  of  every  description"  was 
a  "specific  legacy"  so  far  as  the  household 
goods,  cash,  and  insurance  were  concerned, 
though  a  "general  legacy"  as  to  any  other 
property  passing  by  the  bequest.  Keams  v. 
Kearns,  76  Ati.  1042,  77  N.  J.  Eq.  453,  41  L. 
R.  A.  (N,  S.)  445. 

Stock  or  bonds 

A  legacy  of  shares  of  stock  given  gener- 
ally, and  without  any  indication  that  testa- 


tor intended  to  bequeath  particular  stock 
held  by  him  at  the  date  of  the  will  or  exist- 
ing as  a  part  of  his  estate,  is  a  general  lega- 
cy, and,  if  the  shares  bequeathed  are  not  in 
testator's  possession  at  the  time  of  his  death, 
the  gift  is  considered  to  be  a  direction  to  the 
executors  to  purchase  the  securities  for  the 
legatee  with  his  general  estate.  Blair  v. 
Scribner,  57  AtL  318,  324,  65  N.  J.  Eq.  498 
(citing  Norrls  v.  Thompson's  Ex'rs,  16  N.  J. 
Eq.  218;  2  WilUams  Ex'rs  [R.  &  T.  Ed.]  *1026; 
3  Pom.  Eq.  Juris.  1 1132;  2  White  &  T.  Lead. 
Cas.  Eq.  [4th  Am.  Ed.]  610).  See,  also,  In 
re  Snyder's  lEstate,  66  Atl.  157,  158,  217  Pa. 
71,  11  L.  R.  A.  (N.  S.)  49,  118  Am.  St  Rep. 
900, 10  Ann.  Cas.  488. 

GENERAL  LEGATEE 

"A  general  legatee  is  one  who  has  a  be- 
quest of  a  specified  quantity,  payable  out  of 
tiie  personal  assets  generally."  In  re  Gog- 
gln's  Estate,  88  N.  Y.  Supp.  557,  560,  43  Misc. 
Rep.  233. 

GENERAIi  LEGISLATION 

See  General  Law. 

GENERAL  LOCALITT 

The  phrase  "general  locality"  and  the 
word  "neighborhood"  imply  a  considerable 
territory,  and  cannot  be  used  in  a  legal  sense 
as  describing  a  circle  on  a  street  of  a  diam- 
eter of  about  six  feet  Morlarty  v.  City  of 
New  York,  116  N.  Y.  Supp.  323,  324,  132  App. 
Div.  10. 

GENERAL  BfANAGER 

A  "general  manager"  of  a  corporation  ia 
"the  person  who  really  has  the  most  general 
control  over  the  affairs  of  a  corporation  and 
who  has  knowledge  of  all  its  business  and 
property,  and  who  can  act  in  emergencies  on 
his  own  responsibility,  and  who  may  be  con- 
sidered the  principal  officer."  Steams-Roger 
Mfg.  Co.  V.  Aztec  Gold  Min.  &  Mill  Co.,  93  Pac. 
706,  713,  14  N.  M.  300  (quoting  and  adopting 
the  definition  in  4  Words  and  Phrases,  p. 
8073);  Manross  v.  Uncle  Sam  Oil  Co.,  128 
Pac.  385,  386,  88  Kan.  237  (citing  4  Words 
and  Phrases,  pp.  3073,  3074).  He  is  its  gen- 
eral agent;  that  is,  one  authorized  to  trans- 
act any  business  in  which  it  may  be  engaged. 
Booker-Jones  Oil  Co.  v.  National  Refining 
Co.  (Tex.)  132  S.  W.  815,  816.  And  he  is 
impliedly  invested  with  authority  to  do  such 
acts  as  are  necessary  in  the  ordinary  course 
of  the  company's  business,  but,  in  the  ab- 
sence of  authority  from  the  board  of  direc- 
tors, he  may  not  make  a  contract,  on  behalf 
of  the  corporation,  with  a  third  i)erson, 
whereby  the  latter  shall  have  the  entire  con- 
trol over  a  specified  part  of  the  company's 
business  for  a  fixed  compensation  and  a  per- 
centage of  profits  therein,  to  continue  for  a 
term  of  years.  Wainwrig^t  v.  P.  H.  &  F.  M. 
Roots  Co.,  97  N.  B.  8,  10,  176  Ind.  682. 

In  the  absence  of  proof  as  to  the  nature 
of  services  or  powers  of  a  corporation  em- 
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I^oy6  desigiiated  "General  Manager/'  the 
words  would  simply  ixpport  that  he  Is  a  gener- 
al executive  officer  for  all  the  ordinary  busi- 
ness of  the  corporation,  and  no  inference  can 
be  indulged  in  that  he  possessed  authority  to 
make  a  contract  for  the  purchase  of  an  auto- 
mobile binding  on  the  corporation.  Stude- 
baker  Bros.  Co.  v.  R.  M.  Rose  Co.,  119  N.  Y. 
Supp.  970,  972,  65  Misc.  Rep.  322.  But  by 
giving  to  one  of  its  officers  the  title  ''general 
manager''  a  railroad  corporation  holds  him 
out  to  the  world  as  possessing  implied  power 
to  make  in  its  behalf  a  contract  to  repair  a 
sleeping  car  used  on  its  line,  Raleigh  &  G. 
B.  Co.  V.  Pullman  Co.,  50  S.  B.  1008,  1010, 
122  Ga.  700. 

The  term  "general  manager'*  is  not  equiv- 
alent to  "local  agent"  in  Rev.  St.  1895,  art 
1222,  requiring  the  citation  to  be  served  on 
the  president  or  on  the  "local  agent"  repre- 
senting the  company  in  tlie  county  in  actions 
against  an  incorporated  company,  and  under 
this  article,  construed  in  view  of  article  1223, 
permitting  process  to  be  served  on  the  presi- 
dent, "general  manager,"  or  upon  any  local 
agent  within  the  state,  In  suits  against  a 
foreign  corporation,  service  on  the  manager 
of  a  domestic  corporation  is  not  sufficient  to 
sustain  a  default  judgment  Latham  Co.  v. 
J.  H.  Radford  Grocery  Co.,  117  S.  W.  909, 
910,  54  Tex.  Civ.  App.  510. 

Aa  laborer 

See  Laborer. 

GENEBAIi  IfEIGHBORHOOB 

See  Same  General  Neighborhood. 

GENERAL  OATH 

Where  a  party  to  a  suit,  on  the  trial 
thereof,  presents  himself  as  a  witness  in  sup- 
port of  the  charges  against  the  adverse  party 
on  his  account  book,  and  voluntarily  takes 
the  "general  oath"  to  tell  the  truth,  the 
whole  truth,  and  nothing  but  the  truth,  le^ 
gaily  administered,  instead  of  the  "supple- 
tory  oath,"  a  more  restricted  oath,  to  make 
Just  and  true  answers  to  such  questions  as 
shall  be  asked  by  the  court  or  by  the  order 
thereof,  and  testifies  untruly,  wittingly,  and 
willingly  to  matters  material  and  legitimate- 
ly derivable  from  him,  he  will  come  within 
the  purview  of  Rev.  St.  c.  158,  fi  1,  and  may 
be  convicted  of  perjury.  State  v.  Keene,  26 
Me.  33,  35. 

GENERAIi  OBLIGATION 

Eugene  City  Charter,  §  112,  as  amended, 
declares  that  water  bonds,  in  addition  to  be- 
ing a  "general"  obligation  of  the  city,  shall 
be  a  first  and  exclusive  lien  on  the  water 
plant,  so  as  to  be  secured  with  money  derived 
from  the  sale  of  the  water  bonds,  and  provides 
for  the  payment  of  the  water  bonds  at  matu- 
rity and  of  the  interest  out  of  a  special  fund. 
Held,  that  the  word  "general,"  employed  to 
qualify  the  word  "obligation,"  meant  a  mu- 
nicipal debt  for  the  payipent  of  which  provi- 


sion must  be  made  by  devoting  funds  raised 
by  taxation,  and  the  entire  section,  construed 
together,  provided  for  a  special  fund  for  the 
payment  of  water  bonds  and  interest,  and 
provided  that  a  shortage  in  the  funds  provid- 
ed for  must  be  paid  out  of  the  general  fund. 
City  of  Eugene  v.  Willamette  Valley  Co.,  97 
Pac.  817,  819,  52  Or.  490. 

GENERAL  OFFICERS 

The  secretary  and  treasurer  of  an  asso- 
ciation who  is  the  custodian  of  its  records, 
and  vouchers,  so  far  as  money  is  concerned, 
is  a  "general  officer"  thereof,  within  the 
meaning  of  Code  1892,  §  534,  providing  that 
.the  answer  of  a  corporation  shall  be  sworn 
to  by  its  president,  general  manager,  superin- 
tendent, or  other  general  officer,  unless  an- 
swer under  oath  is  waived.  Masonic  Benefit 
Ass'n  V.  Simmons,  38  South.  791,  792,  86  Miss. 
470. 

GENERAL  PARTNERSHIP 

Code  Civ.  Proc.  §  758,  as  amended  in  1877 
provides  that  in  the  case  of  death  of  one  of 
two  or  more  defendants,  if  the  entire  cause 
of  action  survives  against  the  others,  the  ac- 
tion may  proceed  against  the  survivors,  but 
that  the  estate  of  one  Jointly  liable  upon 
contract  with  others  shall  not  be  discharged 
by  his  death;  and  Partnership  Law  (Laws 
1897,  c.  420)  S  3,  makes  a  partnership  formed 
otherwise  than  as  prescribed  in  the  chapter 
for  the  formation  of  a  limited  partnership 
a  general  partnership.  Section  4  defines  a 
"limited  partnership"  as  one  or  more  per- 
sons called  "general  partners,"  and  also  one 
or  more  called  "special  partners."  Section 
5  makes  every  general  partner  the  agent  for 
the  firm.  Section  6  makes  every  general  part- 
ner liable  for  all  firm  obligations  jointly  and 
severally  with  his  general  copartner.  Section 
7' makes  a  special  partner  liable  only  to  the 
amount  of  the  capital  invested  by  him,  and 
article  3  is  entitled  "Limited  Partnership." 
Section  36  provides  that  the  general  partner 
"in  such  partnership"  shall  be  jointly  and 
severally  liable  as  general  partners  are  by 
law%  and  that  special  partners  shall  not  be 
liable  beyond  the  fund  contributed  by  them  to 
the  capital.  Held,  that  section  6  of  the  part- 
nership law  Is  confined  to  limited  partner- 
ships, and  does  not  make  the  partners  of  a 
general  firm  jointly  and  severally  liable  to 
the  firm  creditors,  and  hence  the  representa- 
tive of  a  deceased  partner  could  not  be  sub- 
stituted for  him  In  an  action  for  firm  debts. 
Sellgman  v.  Frledlander,  92  N.  E.  1047,  1049, 
199  N.  Y.  373. 

GENERAL  POST  OFFICE 

An  order  of  publication  requiring  plain- 
tiff to  deposit  "in  the  general  post  office"  in 
the  city  copies  of  the  sununons,  etc.,  is  not 
compiled  with  where  the  post  office  box  In 
which  a  copy  of  the  summons,  etc.,  is  mailed 
Is  a  "mall  chute"  extending  from  the  upper 
stories  of  an  office  building  to  a  United  States 


OENERAL  POWER 


724 


OENERAIi  BEPUTATIOir 


post  office  box  located  on  the  ground  floor  of 
the  building.  Korn  y.  Lipman,  94  N.  B.  861, 
862,  201  N.  Y.  404. 

GENERAI.  POWER 

Whether  a  power  is  "general"  or  limited 
depends  on  the  terms  of  the  instrument 
creating  the  power,  and  a  power  general  in 
its  terms  will  not  be  cut  down  to  a  limited 
one  by  subsequent  provisions,  unless  by  ex- 
press words,  or  unless  an  intent  to  do  so  is 
apparent  from  the  instrument  creating  the 
power.  A  "general  power"  of  appointment 
may  be  exercised  in  favor  of  whomsoever  the 
donee  pleases,  even  in  favor  of  the  douee  him- 
self, or  for  his  benefit  A  "general  power" 
is,  in  regard  to  the  estates  which  may  be 
created  by  force  of  it,  tantamount  to  a  limi- 
tation in  fee,  not  merely  because  it  enables 
the  donee  to  limit  a  fee  which  a  particular 
power  may  also  do,  but  because  it  enables 
him  to  give  a  fee  to  whom  he  pleases.  The 
donee  has  an  absolute  disposing  power  over 
the  estate  and  may  bring  it  into  the  market 
whenever  his  necessities  or  wishes  may  so 
indicate.  Grace  v.  Perry,  95  S.  W.  875,  879, 
197  Mo.  550,  7  Ann.  Cas.  948  (citing  1  Sugd. 
Vendors  [3d  Am.  Ed.]  p.  614). 

OENEBAIi  POWER  IK  TRUST 

Where  testator  gave  his  wife  the  income 
of  his  estate  and  provided  that  on  her  death 
or  remarriage  the  proi)erty  should  go  to  his 
children  and  he  gave  all  the  property  to  his 
wife  and  his  brother,  who  were  appointed 
executors  in  trust  to  pay  the  legacies  with 
power  to  sell,  and  the  land  devised  was  un- 
improved, the  power  of  sale  was  a  "general 
power  in  trust,"  within  1  Rev.  St  (1st  Ed.) 
pt  2,  c.  1,  tit  2,  art.  8,  §  94,  defining  a  "gen- 
eral power  in  trust,"  and  a  sale  by  the  sur- 
viving executor  evidenced  by  a  deed  recit- 
ing that  it  was  executed  by  virtue  of  the  pow- 
er in  the  will  is  valid.  Doscher  v.  Wyckoff, 
116  N.  Y.  Supp.  389,  893,  132  App.  Div.  139. 

Where  testatrix  devised  all  her  real  es- 
tate to  a  trustee,  empowering  him,  with  her 
son's  consent  to  sell  it  but  did  not  dispose 
of  the  corpus,  the  power  of  sale  ended  with 
the  son's  death,  and,  no  sale  having  been 
made  during  his  life,  the  land  thereupon 
passed  to  his  heirs,  so  that  defendant  rail- 
road company  acquired  easements  therein  as 
against  these  heirs  by  condemnation  proceed- 
ings instituted  after  the  death  of  the  son. 
Wells  V.  Brooklyn  Union  Elevated  R.  Co.,  106 
N.  Y.  Supp.  77,  78,  121  App.  Div.  491. 

GENERAL  PURPOSES 

Under  constitutional  provisions  and  stat- 
utes providing  that  no  tax  shall  be  levied 
by  a  city  without  designating  in  the  levy  the 
purpose  for  which  it  is  to  be  applied,  that 
no  tax  levied  for  one  purpose  shall  be  ap- 
plied to  another,  and  providing  that,  in  an 
ordinance  fixing  the  tax  rate  for  any  year, 
the  levy  shall  be  subdivided  for  the  following 
purposes:   For  schools,  for  sinking  fund,  for 


police  purposes,  for  sprinkling  streets,  for 
general  purposes,  etc. — and  leaving  to  the 
discretion  of  the  city  the  levies  to  be  made 
each  year  for  the  enumerated  purposes,  an 
ordinance  subdividing  a  levy  among  a  num- 
ber of  such  enumerated  purposes,  but  mak- 
ing no  mention  of  street  sprinkling,  does  not 
embrace  a  levy  for  that  purpose  under  the 
bead  of  ''General  Purposes,"  and  no  part  of 
the  levy  can  be  used  for  street  sprinkling. 
City  of  LouisvlUe  y.  Button,  82  8.  W.  293,  294, 
118  Ky.  732. 

GEHERAI.  REOOGHmON 

The  word  "general"  is  used  in  the  statute 
relating  to  the  recognition  of  a  child  with 
the  design  of  emphasizing  the  thought  that* 
the  understanding  of  the  father's  recognition 
should  be  as  extensive  as  the  immediate  com- 
munity of  his  residence  and  within  the  com- 
mon knowledge  of  the  public  Morgan  ▼• 
Strand,  110  N.  W.  696,  697,  133  Iowa,  299. 

GEHERAI.  REPUTATION 

See,  also.  General  Character. 

"Cteneral  reputation"  is  what  people  in  a 
conununlty  commonly  say  about  a  thing. 
Fitzgerald  v.  State,  72  S.  E.  641,  642,  10  Ga. 
App.  70. 

"General  character"  is  the  same  as  **gen- 
eral  reputation,"  and  is  determined  by  how 
one  is  generally  regarded  or  esteemed  in  the 
community  in  which  he  lives.  Way  v.  State, 
46  South.  273,  278,  165  Ala.  62. 

"General  reputation"  is  what  a  person's 
neighbors  generally  say  of  him;  the  con- 
currence of  many  voices  to  the  same  fact. 
That  a  woman's  reputation  for  chastity  is 
what  the  people  of  her  acquaintance  general- 
ly say  of  her  in  this  regard.  Moore  v.  Dozler, 
57  S.  E.  110,  113,  128  Ga.  90  (citing  Tresch- 
paan  v.  Treschman,  61  N.  B.  961,  28  Ind.  App. 
219 ;  Deputy  v.  Harris  [Del.]  40  Ati.  714,  715. 
1  Marv.  104;  State  v.  Bryan,  8  Pac.  260,  266, 
34  Kan.  72). 

**General  reputation  and  repute,*'  as  to 
the  marital  relation,  means  the  understand- 
Ing  among  neighbors  and  acquaintances  with 
whom  the  parties  associate  in  their  daily 
life  that  they  are  Uving  together  as  husband 
and  wife,  and  not  in  meretricious  intercourse. 
Klipfel's  Estate  v.  KUpfel,  92  Pac.  26,  28,  41 
Colo.  40, 124  Am.  St  Rep.  96. 

The  phrase  "general  repute  in  the  fam- 
Uy,"  or  "general  reputation  In  the  family," 
when  applied  to  cases  of  pedigree,  means 
declarations  of  deceased  members  of  the 
family  made  ante  litem  motam,  and  family 
history  and  tradition,  handed  down  by  dec- 
larations of  deceased  members  of  the  family, 
made  ante  litem  motam.  The  same  would  be 
the  case  when  it  is  necessary  to  prove  mar- 
riage, birth,  or  death  for  any  other  purpose. 
In  re  Hurlburt's  Estate^  35  AtL  77,  78,  68  Yt 
366,  35  li.  R.  A.  794. 
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GENERAIi  BESTBAUTT 

The  terms  "general  restraint  of  trade" 
and  *l>artial  restraint  of  trade"  have  no 
longer  a  territorial  meaning.  In  respect  of 
time  and  territory  and  in  the  absence  of  any 
affirniatiye  showing  that  the  public  welfare 
is  put  in  Jeopardy  or  that  a  monopoly  is 
created,  or  the  like,  the  validity  of  all  con- 
tracts in  restraint  of  trade  must  be  made  to 
depend  upon  the  question  as  presented  by 
each  case  whether  the  restraint  goes  so  far  as 
to  reasonably  insure  to  the  purchaser  the  full 
enjoyment  of  the  right  purchased  by  him  in 
good  faith  and  for  a  good  and  valuable  con- 
sideration. Swigert  V.  Tilden,  97  N,  W.  82, 
86,  121  Iowa,  650,  63  L.  R.  A.  608,  100  Am. 
St.  Rep.  374. 
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GENERAX.  STATUTB 

See  General  Law. 

GEHERAL  STRIKE 

As  construed  by  the  courts  of  England,  a 
strike  may  be  a  "general  strike"  within  the 
clause  of  a  charter  party  though  not  all 
of  the  men  were  on  the  strike;  the  word 
general"  not  being  used  in  opposition  to 
partial."  A  strike  was  a  general  strike  if  it 
was  not  a  particular  strike,  and  by  a  particu- 
lar strike  was  understood  a  strike  either  by 
an  individual  workman  or  by  a  particular 
body  of  workmen  working  for  a  particular 
master;  but  if  there  was  a  strike  against  all 
the  masters,  and  If  that  strike  was  taken 
part  in  by  the  workmen  irresi)ective  of  the 
masters  for  whom  they  were  working,  that 
amounted  to  a  general  strike.  The  Toronto, 
168  Fed.  386,  393. 

GENEBAL  SUPEBINTENDEirCE 

See  Officer  Having  General  Superinten- 
dence. 

GENEBAIi  SUPERINTENDENT 

The  "general  superintendent"  of  a  rail- 
road Is  necessarily  clothed  with  large  specific 
'as  well  as  discretionary  powers.  He  has  the 
gefieral  superintendence  of  the  business  af- 
fairs of  t'j»3  road,  and  authority  to  incur  lia- 
bility for  medical  services  to  an  injured  em- 
ploy6.  Hall  V.  New  York,  N.  H.  Sc  H.  R.  Co., 
65  Atl.  278,  281,  27  R.  I.  525  (citing  Toledo, 
W.  &  W.  R.  Co.  V.  Rodrigues,  47  111.  188,  95 
Am.  Dec.  484;  Sevier  v.  Birmingham,  S.  &  T. 
R.  R.  Co.,  92  Ala.  258,  262,  9  South.  405,  406). 

GENERAIi  SUPERVISION 

The  words  "general  supervision"  imply 
something  more  than  a  mere  power  to  advise 
and  suggest,  and  confer  authority  to  oversee 
and  review  the  acts  and  to  correct  the  errors 
of  those  over  whom  the  right  of  supervision 
is  granted.  Under  Laws  1905,  p.  225,  a  115, 
S  2,  subd.  2,  requiring  the  state  board  of  tax 
commissioners  to  exercise  "general  supervi- 
sion'* over  assessors  and  county  boards  of 
equalization,  and  the  assessment  of  taxable 
property  in  order  to  secure  equality  in  tax- 


ation, the  commissioners  do  not  act  merely 
in  an  advisory  capacity,  but  have  power  to 
classic  intercounty  railroads  and  fix  the  val- 
ue thereof  for  purposes  of  taxation.  Great 
Northern  Ry.  Co.  v.  Snohomish  County,  93 
Pac.  924,  927,  48  Wash.  478. 

The  grant  of  appellate  Jurisdiction  given 
to  circuit  courts  by  the  constitutional  pro- 
vision declaring  that  they  shall  have  appel- 
late Jurisdiction  from  all  Inferior  courts  and 
tribunals,  and  a  supervisory  control  over  the 
same,  and  shall  also  have  power  to  issue 
writs  of  habeas  corpus,  mandamus,  injunc- 
tion, quo  warranto,  certiorari,  and  all  other 
writs  necessary  to  give  them  a  "general  con- 
trol over  inferior  courts  and  Jurisdictions," 
does  not  include  authority  to  review  the  pro- 
ceedings of  an  inferior  tribunal  on  the  merits 
by  the  writ  of  certiorari.  The  use  thereof 
to  commence  an  action  relates  to  Judicial  au- 
thority to  supervise  inferior  courts  and  Juris- 
dictions. The  power  of  superintending  con- 
trol given  to  the  circuit  courts  is  limited  by 
the  means  afforded  for  its  exercise ;  the  func- 
tions of  the  original  writs  referred  to  in 
connection  with  the  grant,  all  of  which  ap- 
pertain to  matters  of  Jurisdiction.  The  writ 
of  certiorari  was,  by  the  Constitution,  made 
an  appurtenance,  as  before,  to  Jurisdiction  of 
superintending  control,  with  its  common-law 
function  in  that  regard  and  that  only.  Such 
function  extends  wholly  to  matters  of  Juris- 
diction as  regards  independent  proceedings. 
State  ex  rel.  Milwaukee  Medical  College  v. 
Chittendon,  107  N.  W.  500,  514.  127  Wis.  468. 

GENERAI.  TAX 

"The  general  levy  of  taxes  is  understood 
to  exact  the  contributions  in  return  for  the 
general  benefits  of  government,,  and  it  prom- 
ises nothing  to  the  persons  taxed,  beyond 
what  may  be  anticipated  from  an  administra- 
tion of  the  laws  for  individual  protection  and 
the  fl^oi^iral  public  good.*'  Farnham  v.  City 
of  Lincoln,  106  N.  W.  666,  668,  75  Neb.  502. 

Where  a  town  voted  to  exempt  certain 
business  organizations  from  taxation  for  10 
years,  such  vote  precluded  a  village  within 
the  town  from  levying  general  taxes  on  such 
exempt  property,  but  did  not  preclude  the 
levy  of  special  assessments  thereon  for  mu- 
nicipal Improvements ;  "general  taxes"  being 
based  on  the  fact  that  the  government  must 
have  revenue,  and  on  the  principle  that  all 
citizens  and  property  within  its  Jurisdiction 
should  contribute,  without  special  benefit, 
while  "special  assessments"  are  based  on  the 
theory  of  a  special  benefit  to  the  property  as- 
sessed, by  means  of  a  local  improvement. 
Caverly-Gould  Co.  v.  Village  of  Springfield, 
76  Atl.  39,  42,  83  Vt  396. 

GEKERAIi  TITI.E 

A  "general  title"  to  a  statute  is  one  which 
is  broad  and  comprehensive,  covering  all  leg- 
islation germane  to  the  general  subject  stated, 
as  distinguished  from  a  restrictive  title,  which 
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is  one  by  which  a  particular  part  or  branch  of 
a  subject  is  carved  out  as  the  subject  of  leg- 
islation. Memphis  St  R.  Co.  v.  Byrne,  104 
S.  W.  460,  462,  119  Tenn.'  278. 

GENERAI.  TRUST 

A  transfer  by  a  person  of  all  his  property 
to  a  trustee  to  hold  as  a  trust  fund  is  a  "gen- 
eral trust"  Babbitt  v.  Fidelity  Trust  Co.,  06 
Atl.  1076,  1080,  72  N.  J.  Eq.  745. 

GENEBAIi  VERDICT 

See  Separate  General  Verdict. 

A  "general  verdict"  is  that  by  which  the 
Jury  pronounce  generally  upon  all  or  any  of 
the  issues  either  in  favor  of  plaintiff  or  de- 
fendant. Wiruth  V.  Lashmett,  123  N.  W.  427, 
429,  86  Neb.  286 ;  Farmers'  Savings  Bank  of 
Arispe  v.  Arispe  Mercantile  Co.  (Iowa)  127 
N.  W.  1084  (Code,  §  3725);  Nerger  v.  Com- 
mercial Mut  F.  Assoc,  114  N.  W.  689,  690, 
21  S.  D.  537  (Rev.  Code  Civ.  Proc.  {  270); 
Glade  V.  Eastern  Illinois  Min.  Co.,  107  S.  W. 
1002,  1004,  129  Mo.  App.  443  (citing  Shipp  v. 
Snyder,  25  S.  W.  900,  121  Mo.  155 ;  Rev.  St 
1889,  §  2160) ;  Russell  v.  Rhinehart,  122  N.  Y. 
Supp.  539,  542,  137  App.  Div.  843  (Code  Civ. 
Proc.  N.  Y.  I  1186). 

A  general  verdict  for  plaintifC  is  a  find- 
ing in  his  favor  of  every  fact  material  to  a 
recovery,  and  answers  to  special  interroga- 
tories will  not  overthrow  the  general  verdict, 
unless  they  are  in  irreconcilable  conflict  with 
it.  Henderson  v.  McGruder  (Ind.)  94  N.  E. 
580,  582;  Indiana  Ry.  Co.  v.  Maurer,  66  N.  B. 
156,  157,  160  Ind.  25  (citing  Southern  Indiana 
R.  Co.  V.  Peyton,  61  N.  E.  722,  157  Ind.  690, 
697). 

Separate  general  findings  on  separate 
causes  of  action  are  "general  verdicts." 
Farmers*  Savings  Bank  of  AHspe  v.  Arispe 
Mercantile  Co.  (Iowa)  127  N.  W.  1084, 1087. 

A  "general  verdict**  In  favor  of  the  plain- 
tiff against  one  of  the  defendants  without 
mentioning  the  other  is  a  "general  verdict*' 
in  favor  of  the  defendant  not  mentioned,  suf- 
ficiently definite,  in  the  absence  of  any  ob- 
jection thereto  on  the  part  of  the  plaintiff, 
to  satisfy  the  statute  requiring  the  rendition 
of  a  general  verdict  in  all  cases.  Lawson  v. 
Robinson,  75  Pac.  1012,  1013,  68  Kan.  737. 

In  criminal  proceeding:* 

A  "general  verdict"  is  a  conviction  of 
everything  well  charged  in  the  indictment. 
Black-share  v.  State,  128  S.  W.  549,  551,  94 
Ark.  548,  140  Am.  St  Rep.  144  (quoting  aijd 
adopting  definition  in  1  Bish.  New  Cr.  Proc. 
§  100(5a). 

Under  Mansf.  Dig.  §  2283,  providing  that 
a  "general  verdict**  is  either  "guilty"  or  "not 
guilty,"  if  guilty  the  Jury  affixing  the  punish- 
ment, if  the  amount  thereof  is  not  determin- 
ed by  law,  in  force  in  the  Indian  Territory, 
by  reason  of  Act  Cong.  March  1,  1895,  one  on 
trial  for  crime  punishable  by  fine  not  ex- 
ceeding a  specified  sum,  and  by  imprison- 


ment for  not  less  nor  for  more  than  a  speci- 
fied time,  is  entitled  to  have  the  Jury  deter- 
I  mine  the  punishment  on  their  finding  him 
I  guilty.     Taylor  v.  United  States,  98  S.  W. 
123.  125.  6  Ind.  T.  350. 

OEHER AI.  WABBAHTT 

See  Covenant  of  General  Warranty. 


A  dty  whose  charter  contains  a  "general 
welfare*'  clause  may  legally  pass  an  ordi- 
nance prohibiting  the  possession  of  intoxi- 
cating liquors  kept  for  the  purposes  of  illegal 
sale.  Sawyer  v.  City  of  Blakely,  58  S.  B. 
399,  400,  2  Ga.  App.  159. 

A  city  ordinance  for  the  separation  of 
the  races  on  street  cars  is  within  the  "gen- 
eral welfare*'  clause  of  the  charter  enabling 
the  city  "to  pass  all  ordinances  necessary 
for  the  health,  convenience,  and  safety  of 
the  citizens."  Patterson  v.  Taylor,  40  South. 
493,  495,  51  Fla,  275. 

Since  assessments  for  benefits  from  a 
levee  are  Justified  under  the  police  power, 
rather  than  the  taxing  power,  in  furtherance 
of  the  "general  welfare,"  which  includes  the 
public  health,  as  well  as  other  things,  the  in- 
clusion of  property  of  a  railroad  in  a  levee 
district  and  its  assessment  for  benefits  is  not 
violative  of  the  railroad  company's  charter 
rights.  Des  Moines  &  Mississippi  Levee  Dist. 
No.  1  V.  Chicago,  B.  &  Q.  R.  Co.,  145  S.  W. 
35,  38,  240  Mo.  614,  39  L.  R.  A.  (N.  S.)  643. 

OENEBAIXT 

The  use  of  the  word  "generally"  imports 
the  existence  of  exceptions ;  thus.  Civ.  Code 
1895,  §  3656,  declaring  that  an  instrument 
under  seal  "generally**  imports  a  considera- 
tion, indicates  an  intention  to  provide  for 
exceptions  to  the  general  rule  which  con- 
clusively presumes  a  consideration  where 
the  instrument  is  executed  under  seal.  Sini-s 
y.  Scheussler,  64  S.  E.  99, 102,  5  6a.  App.  850. 

QENERATOR 

I         A  "dynamo"  or  "generator"  Is  a  mechan- 
i  ism  which  generates  electromotive  force  by 

moving  a  closed  circuit  in  a  magnetic  field. 

In  re  Charlestown  Light  &  Power  Co.,  183 

Fed.  160,  165. 

GENS 

• 

Among  the  American  Indians,  the  "gens" 
is  an  organized  body  of  oonsangoineal  kin- 
dred; an  indeterminate-  number  of  these 
gentes  making  a  tribe.  De  Graffenreid  v. 
Iowa  Land  &  Trust  Co.,  95  Pac.  624,  636,  20 
Okl.  687  (quoting  "the  American  Race"  [1901] 
by  Daniel  G.  Brlnton). 

GENS  DE  TRAVAIL 

The   term   "laborers    and   servants*'   as 
I  used  in  Civ.  Code  1870,  art  3534  (C.  C.  1825, 
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art.  3499),  Is  a  translation  of  the  term  "gens 
de  travail  et  de  service/*  and  sick  nurses 
are  "gens  de  travail."  Succession  of  Dol- 
sen,  56  South.  514, 129  La.  677  (citing  Vaughn 
V.  Terrell,  23  La.  Ann.  62). 

GENTLY 

A  statement  of  a  witness  that  a  con- 
ductor laid  his  hand  "gently"  upon  the 
shoulder  of  a  passenger  for  the  purpose  of 
ejecting  him  from  the  train  excludes  the 
idea  of  rudeness  or  force.  According  to  Web- 
ster's Dictionary,  "gently"  .  means  softly, 
mildly;  while  "rude"  means  rough,  insulting. 
Holmes  v.  Carolina  Cent.  B.  Co.,  94  N.  C. 
318,  323. 

GENUINE 

Comp.  I^aws  1907,  §  4083,  punishing  ev- 
ery person  who  with  intent  to  defraud  pre- 
sents for  allowance  to  any  state  or  county  of- 
ficer, etc.,  authorized  to  allow  or  pay  the 
same  if  genuine,  any  fraudulent  clalhi,  is 
violated  where  the  claim  presented  is  one 
which  on  its  face  purports  to  be  a  charge 
against  the  political  division  for  which  the 
officer  acts  in  allowing  or  paying  it,  and  the 
mere  fact  that  the  claim  is  unauthorized  by 
law,  and  that  the  officer  cannot  legally  allow 
or  pay  it,  is  not  decisive;  and  so  long  as  the 
claim,  if  valid,  is  one  that  could  or  should 
be  allowed  or  paid,  it  is  within  the  statute, 
thou|^  the  claim  itself  may  be  for  a  matter 
whicn  the  law  does  not  authorize  or  even 
forbid,  the  word  "genuine"  referring  to  a 
real  claim  as  distinguished  from  a  counter- 
feit. Law  V.  Smith,  98  Pac.  300,  307,  34 
l.tah,  394. 

GEmmTENESS 

"The  'genuineness'  of  an  instnmaent, 
which  is  admitted  unless  denied  under  oath, 
evidently  goes  to  the  question  of  its  having 
been  the  act  of  the  party  just  as  represeqted ; 
or,  in  other  words,  that  the  signature  is  not 
.spurious,  and  that  nothing  has  been  added  to 
it,  or  taken  away  from  it,  which  would  lay 
the  party  changing  the  instrument,  or  sign- 
ing the  name  of  the  person,  liable  to  for- 
gery." Puritan  Mfg.  Co.  v.  Totl  &  Gradl,  94 
Pac.  1022,  1023,  14  is\  M.  425  (quoting  and 
adopting  Cox  v.  Northwestern  Stage  Co.,  1 
Idaho,  376,  381). 

Under  Code  Civ,  Proc.  §  448,  providing 
that  when  the  defense  is  based  on  a  written 
instrument,  and  a  copy  thereof  is  contained 
in  the  answer,  or  Is  annexed  thereto,  the 
"genuineness"  and  due  execution  thereof  are 
admitted,  unless  the  plaintiff  flle,  within  10 
days  after  receiving  a  copy  of  the  answer, 
an  affidavit  denying  the  same.  By  "genuine- 
ness" is  meant  nothing  more  than  that  It  Is 
not  spurious,  counterfeit,  or  of  dlflPerent  Im- 
port on  its  face  from  the  one  executed,  but 
is  the  identical  Instrument  executed  by  the 
party.     Hence  under  section  462,  pro  Tiding 


that  the  statement  of  any  new  matter  In  the 
answer  in  avoidance  or  defense  must  be 
deemed  controverted  by  the  opposite  party, 
an  Instrum^it  set  up  as  a  defense  can  be  con- 
troverted on  the  ground  that  Its  execution 
was  procured  by  fraud,  where  no  affidavit 
denying  Its  genuineness  and  due  execution 
has  been  filed.  Moore  v.  Copp,  51  Pac.  630, 
631,  119  Cal.  429. 

GEOGRAPHICAL  CENTER 

It"  is  contended  that  the  words  "geo- 
graphical center"  should  be  restricted  so  as 
to  mean  nothing  more  than  the  word  "point" 
when  used  in  considering  a  geographical 
problem  or  proposition — something  without 
length,  breadth,  or  thlclsness,  without  magni- 
tude or  parts — ^from  which  it  would  follow 
that  no  place  sufficient  for  the  purposes  of 
a  county  seat  was  selected.  But  it  is  obvious 
that  such  a  meaning  was  not  attributed  to 
the  words  when  used  with  reference  to  the 
selection  of  a  place  for  a  county  seat,  and 
that  any  person  so  voting  must  have  Intend- 
ed and  desired  to  be  understood  as  voting  to 
locate  the  county  seat  at  a  place  where  the 
courthouse  and  other  public  offices  and  build- 
ings required  by  law  could  be  erected;  at  a 
place  that  would  Include  the  center  of  the 
county  and  have  such  area  as  was  neces.sary 
for  all  purposes  for  which  county  seats  are 
used  and  required  by  law  to  be  established 
and  maintained.  State  ex  rel.  Kaufman  v. 
Martin,  106  Pac  318,  322,  32  Nev.  197  (quot- 
ing and  adopting  Whl taker  v.  DlUard,  16  JS. 
W.  1086,  81  Tex.  863). 

GEOGRAPHICAL  MILE 

See  English  Geographical  Miles. 

GERM 

Poisonous  germ,  see  Poison. 

GERMANE 


♦» 


Literally  "germane"  means  "alike, 
"closely  allied,"  and  when  applied  In  the 
sense  In  which  the  word  Is  used  In  an  amend- 
ment of  a  city  charter  creating  a  municipal 
court  It  signifies  that  the  changes  In  the 
articles  amended  by  implication  are  such 
as  are  calculated  to  promote  the  object  and 
purpose  sought  to  be  accomplished  by  ex- 
press amendment  City  of  Chicago  v.  Reeves, 
77  N.  E.  237-243,  220  lU.  274. 

Provisions  In  "an  act  to  create  a  board 
of  officers"  (Laws  1909,  p.  466,  c.  125,  §  1), 
relating  to  the  qualifications  of  such  officers, 
are  properly  Included  therein  as  being  "ger- 
mane" to  the  general  subject  expressed  In, 
the  title ;  that  word  meaning  •*pertalnlng  to" 
or  "related  to."  State  ex  rel.  Thompson  v. 
Majors,  123  N.  W.  429,  431,  85  Neb.  375. 
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GESTATION 

See  Period  of  Gestation;  Utero-Qesta- 
tioD. 

GET 

GIiT  AN  OFF£B 

An  employment  to  "set  an  offer**  for 
land  is  one  to  make  a  sale  or  exchange  In  a 
reasonable  time,  and  not  merely  to  procure  a 
single  offer.  Oorran  v.  Hubbard,  114  Pac.  BU 
82,  X4  CaL  App.  733. 

A  memorandum  signed  by  an  owner  and 
delivered  to  a  broker,  which  states  descrip- 
tion and  price  of  land  and  asks  him  to  "get 
an  offer,''  satisfies  the  requirements  of  Civ. 
Code,  §  1624,  as  a  written  authority  to  sell 
or  exchange  land  on  commission.  Ourran  v. 
Hubbard,  114  Pac.  81,  82,  14  Cal.  App.  733. 

GHEE 

The  Encyclopedia  Britannica  (9th  Ed.) 
vol.  4,  p.  590,  describes  "butter"  as  •'the  fatty 
portion  of  the  milk  of  mammalian  animals. 
The  milk  of  all  mammals  contains  such  fatty 
constituents;  and  butter  from  the  milk  of 
goats,  sheep,  and  other  animals,  has  been, 
and  may  be  used;  but  that  yielded  by  cows* 
milk  is  the  most  savory,  and  it  alone  really 
constitutes  the  butter  of  commerce."  "Ghee" 
is  defined  by  the  Standard  Dictionary  as  fol- 
lows: "Butter  clarified  by  boiling  or  heat- 
ing and  skimming  or  straining  until  it  be- 
comes a  liquid  or  semi-soUd  oil,  capable  of 
being  kept  for  many  years;  largely  used  in 
India,  in  cookery  and  medicines,  and  In 
religious  rites."  "Ghee"  is  within  the  provi- 
sions for  "butter''  and  substitutes  therefor 
in  Tariff  Act  July  24,  1897,  c  11,  §  1,  Sched- 
ule G,  par.  236,  30  Stat.  170.  Sahadi  Bros. 
V.  United  States,  152  Fed.  486,  487. 

GIANT  POWDER 

An  information  for  the  malicious  placing 
of  an  explosive  near  a  dwelling  house,  de- 
scribing the  explosive  as  "nitroglycerin," 
commonly  known  as  "dynamite"  or  "giant 
powder,"  was  not  objectionable  for  indeflnite- 
ness  as  to  the  explosive  charged,  the  sub- 
stances all  being  nitroglycerin  explosives. 
People  V.  Swaile,  107  Pac.  134,  136,  12  Cal. 
App.  192. 

GIFT 

See  Absolute  Gift;  Manual  Gift;  Oner- 
ous Donation ;  Pious  Gift;  Remunera- 
tive Donation ;  Verbal  Gift 

All  other  gifts,  see  All  Other. 

Charitable  gift,  see  Charity^ 

Gift  to  a  class,  see  Class. 

Keep  as  gift,  see  Keep. 

See,  also.  Present 

Webster's  Dictionary  defines  a  "gift"  as 
anything  given  or  bestowed;    any  piece  of 


property  whldi  Is  voluntarily  transferred  by 
one  person  to  another  without  compensatiocu 
A  gift  is  not  returnable  either  In  kind  or 
equivalent  Kirchner  v.  Lenz,  87  N.  W.  497, 
498,  114  Iowa,  527. 

"There  can  be  no  gift  without  an  inten- 
tion to  give  and  a  delivery,  either  actual  or 
constructive,  of  the  thing  given.  There  must 
be  both  a  purpose  to  give,  and  the  execution 
of  this  purpose.  The  purpose  must  be  ex- 
pressed either  orally  or  in  writing,  and  it 
must  be  executed  by  the  actual  delivery  to 
the  donee  of  the  thing  given,  or  of  the  means 
of  getting  possession  and  enjoyment  thereof. 
It  is  the  fact  of  delivery  that  converts  the 
unexecuted  and  revocable  purpose  into  an 
executed  and  complete  gift."  Collins  v. 
Maude,  77  Pac.  945,  947,  144  CaL  289  (citing 
Knight  V.  Tripp,  54  Pac  267, 121  Cal.  674). 

A  gift  is  perfected  when  the  donor  places 
In  the  hands  of  the  donee  the  means  of  ob- 
taining possession  of  the  contemplated  gift 
accompanied  by  acts  clearly  showing  an  In- 
tention to  divest  himself  of  all  dominion  over 
the  property.  Candee  v.  Connecticut  Sav. 
Bank,  71  Atl.  651,  552,  81  Conn.  372,  22  L.  R. 
A.  (N.  S.)  568. 

An  obligation  to  return  or  repay  the 
thing  received  Is  Irreconcilably  in  conflict 
with  the  theory  of  "gift."  Erkson  v.  Parker, 
84  Pac.  437,  3  Cal.  App.  115. 

A  "gift'*  Is  a  voluntary  transfer  of  any 
property  or  thing  by  one  to  another  without 
consideration.  To  be  valid,  it  must  oe  ex- 
ecuted. There  must  be  a  delivery  by  the 
donor  such  as  will  place  the  property  or 
thing  given  under  the  control  of  the  donee, 
and  there  must  be  an  intent  to  vest  the  title 
in  him.  Actual  and  personal  delivery  by 
the  donor  Is  not  always  necessary,  for,  when 
another  person  is  the  custodian,  an  order  of 
the  donor  to  deliver  to  the  donee  may  con- 
stitute a  gift.  It  may  be  oral  or  in  writing. 
No  Tormal  words  or  expressions  are  required. 
It  is  a  question  of  intent,  and  the  inquiry  Is 
as  to  what  was  intended  by  that  which  was 
said  or  done.  A  promissory  note  or  other 
evidence  of  debt  may  be  the  subject  of  a  gift 
and  the  delivery  of  the  note  or  of  the  evi- 
dence of  debt  is  evidence  tending  to  show 
an  intent  to  give.  A  debt  may  be  forgiven, 
and  a  receipt  in 'full  may  be  evidence  of  such 
forgiveness.  McKenzie  v.  Harrison,  24  N. 
E.  458,  460,  120  N.  Y.  260,  8  L.  R.  A.  257, 
17  Am.  St.  Rep.  638  (citing  and  adopting  2 
Schouler,  Pers.  Prop.  §§  68-90). 

"To  constitute  a  valid  *gift'  among  the 
living  there  must  be  an  intention  to  give 
and  a  delivery  of  the  property  to  the  donee 
or  to  soiue  one  for  him."  Equity  will  not 
enforce  a  voluntary  gift  of  property  In  trust 
so  long  as  it  is  executory  only.  Brannock 
V.  Magoon,  125  S.  W.  535,  536,  141  Mo.  App. 
316  (quoting  and  adopting  rule  in  re  Soulard's 
Estate,  43  S.   VV.  617,  141  Mo.  6^;    dtiug 
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Doering  v.  Kenamore,  86  Mo.  588;  Gartslde 
V.  Pahlman,  45  Mo.  App.  180;  Thomas  v. 
Thomas,  18  S.  W.  27,  107  Mo.  450). 


*(i 


'Cly.  Code  1895,  |  3564,  defines  the  es- 
sentials of  a  *gift':  To  donstitnte  a  valid 
gift  there  most  be  the  Intention  to  give  by 
the  donor,  acceptance  by  the  donee,  and  a 
delivery  of  the  article  given,  or  some  act  ac- 
cepted by  the  law  In  lieu  thereof.  Section 
3567  declares  that:  Actual  manual  delivery 
is  not  essential  to  the  validity  of  a  gift 
Any  act  which  indicates  a  rennndation  of 
dominion  by  the  donor,  and  the  transfer  of 
dominion  to  the  donee,  is  a  constructLve 
delivery."  Philpot  v.  Temple  Banking  Co., 
60  S.-E.  480,  482,  3  Oa.  App.  742. 

A  "gift"  cannot  be  made  to  take  effect 
in^  the  future.  Such  a  transaction  would 
only  amount  to  a  promise  to  make  a  gift  in 
the  future,  and,  being  without  consideration, 
is  void.  Harris  Banking  Go.  v.  Miller,  89  S. 
W.  629,  635,  190  Mo.  640  (citing  Spencer  ▼. 
Vance,  57  Mo.  429;  School  Dist.  of  Kansas 
City  v.  Sheidley,  40  8.  T\.  656,  138  Mo.  672, 
37  Ia  R.  A.  406,  60  Am.  St.  Rep.  576). 

"Where  the  only  words  of  *gift'  are  found 
in  the  direction  to  divide  or  pay  at  a  future 
time,  the  'gift'  is  future,  not  immediate-con- 
tingent, and  not  vested."  In  re  Southworth's 
Estate,  102  N.  T.  Supp.  447,  448,  52  Misc.  Rep. 
86  (quoting  and  adopting  In  re  Orane,  58 
N.  E.  47,  48,  164  N.  Y.  71,  76). 

A  "gift"  of  personal  property  from  a 
husband  to  his  wife  must  be  clearly  proved. 
There  must  be  clear  and  convincing  evidence 
of  a  delivery  of  the  property  by  the  husband 
with  the  intention  of  divesting  himself  of 
all  dominion  and  control  of  it  and  of  vesting 
title  in  the  wife.  Where  Jewelry  was  pur- 
chased by  a  husband  in  part  for  the  wife's 
use  and  in  part  as  an  investment,  there  was 
no  gift  to  the  wife.  Farrow  v.  Farrow,  65 
Aa  1009,  1010,  72  N.  J.  Eq.  421,  11  L.  R.  A. 
(N,  S.)  389, 129  Am.  St.  Rep.  714,  16  Ann.  Gas. 
507. 

Under  Civ.  Gode,  §  324,  making  stock 
personalty,  and  providing  for  its  transfer 
by  indorsement  and  delivery  of  the  certifi- 
cates between  the  parties  thereto,  and  section 
1146,  defining  a  **gtft"  as  a  transfer  of  per- 
sonal property  made  voluntarily  and  without 
consideration,  the  indorsement  of  stock  cer- 
tificates reserving  dividends  during  the  life 
of  the  donor,  and  the  placing  of  the  cer- 
tificates in  an  envelope  and  delivery  to  the 
donee  with  instruction  not  to  open  it  until 
the  death  of  the  donor,  the  intention  being 
to  make  a  gift,  there  Is  an  executed  "gift." 
Calkins  v.  Equitable  Building  &  Loan  Ass'n, 
59  Pac.  30,  31,  126  CaL  53L 

Where  a  woman  took  from  the  vaults 
of  a  trust  company  her  box  containing  her 
securities,  and  called  in  an  officer  of  the 
company,  stating  to  him  her  intent  to  make 
a  gift  of  the  same  to  a  nephew,  who  was 
present  with  her  and  executed  blank  trans- 


fers, and  the  securities  were  then  placed  in 
a  box  hired  by  the  nephew,  while  her  own 
box  was  surrendered,  and  tbe  nephew,  who 
was  about  to  go  to  a  distant  state,  appointed 
his  aunt  as  deputy,  there  was  a  valid  gift 
of  the  securities,  and  it  is  immaterial  that 
thereafter  the  aunt  sold  some  of  the  secu- 
rities and  collected  dividends  and  interest 
from  the  others  which  she  deposited  to  her 
own  account.  Reese  v.  Philadelphia  Trust, 
Safe  Deposit  &  Ins.  Co.,  67  Atl.  124,  126, 
218  Pa.  150,  120  Am.  St.  Rep.  880. 

Aooeptanoe 

The  owner  of  a  railroad  bond  some 
years  prior  to  her  death  handed  it  to  her 
companion  saying,  "This  is  yours,  but  if  you 
will  cut  off  the  coupons  and  give  them  to  me 
during  my  life."  Held  that,  the  bond  having 
been  accepted,  such  facts  constitute  a  valid 
"gift**  of  the  bond,  subject  to  the  qualified 
reservation  of  the  interest  in  the  donor. 
Bone  V.  Holmes,  81  N.  E.  290,  291,  195  Mass. 
495. 

it  being  admitted  that  a  deposited  fund 
is  the  money  of  A.,  the  mere  issuing  by  a  sav* 
ings  bank,  at  the  direction  of  A.,  of  a  pass- 
book to  "A.  or  B.,"  will  not  constitute  a  pres- 
ent "gift"  of  the  fund,  evidenced  by  the  pass- 
book, to  B.  Nor  will  It  constitute  a  valid 
gift  to  take  effect  upon  the  death  of  A.  Such 
a  donative  purpose  in  its  intent  and  direction 
Is  testamentary  in  character;  and,  not  being 
made  in  the  manner  prescribed  by  the  statute 
of  wills,  is  invalid.  Schippers  v.  Eempkes 
(N.  J.)  67  AtL  74,  12  L.  R.  A.  (N.  S.)  355. 

Bargain  and  sale  diatingnislied 

Where  a  deed  from  a  mother  to  a  daugh- 
ter recited  that  it  was  for  the  consideration 
of  one  dollar  and  natural  love  and  affection, 
it  was  a  "gift,"  and  not  a  bargain  and  sale, 
and,  where  the  daughter  died  intestate,  the 
property  will  go  to  the  next  of  kin  on  her 
mother's  side,  to  the  exclusion  of  her  father's 
relatives,  under  Act  May  25,  1887  (P.  L.  261), 
prohibiting  any  person  from  taking  the  estate 
who  is  not  of  the  blood  of  the  ancestors  or 
other  relations  by  whom  it  was  given  or  de- 
vised to  the  intestate.  In  re  Lynch's  Estate, 
69  AU.  290,  292,  220  Pa.  14. 

Consideration 

Where  the  assignment  of  household  goods 
and  chattels  was  made  upon  a  consideration 
of  gratitude  for  services  rendered  and  was 
not  under  seal,  it  should  be  treated  as  a  gift. 
Hobart's  Adm'r  v.  Vail.  66  Atl.  820,  825,  80 
Vt  152. 

Where  an  instrument  recited  that  it  was 
made  in  consideration  of  the  sum  of  $5,  and 
of  the  love  and  affection  of  the  donor,  the 
recital  of  a  nominal  consideration  did  not 
prevent  the  transaction  from  operating  as  a 
gift,  within  Civ.  Code,  §  1146.  defining  a 
gift  as  a  transfer  of  personal  property  with- 
out consideration.  In  re  Hall's  Estate,  98 
Pac.  269,  271,  154  Gal.  527. 
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'A  'gift'  is  something  which  is  freely 
giyen  and  without  consideration."  A  manual 
gift  may  be  free,  onerous,  or  remunerative, 
and  when  the  donor  makes  such  a  gift  omni- 
um bonorum,  on  condition  that  the  donee 
shall  maintain  him  for  the  rest  of  his  life, 
it  will  be  dealt  with  as  an  onerous  donation 
and  not  as  a  commutative  contract.  Acker- 
man  y.  Lamer,  40  South.  581,  587,  116  La. 
lOL 

An  old  man,  the  father  of  several  chil- 
dren, all  of  whom  had  married  and  left  him 
except  the  youngest,  executed  about  a  month 
before  his  death  an  instrument,  whereby  he 
purported  to  dispose  of  his  estate,  both  per- 
sonal and  real,  subject  to  the  payment  of 
his  debts,  by  creating  a  life  estate  in  the  land 
in  favor  of  his  wife  with  the  remainder  in 
fee  to  a  son.  The  consideration  expressed 
was  "love  and  aflfection,  and  ten  dollars." 
The  transaction  was  a  "gift,"  since  the  money 
consideration  must  be  construed  as  nominal 
only  and  the  real  consideration  was  love  and 
affection.  Aldridge  v.  Aldridge,  101  S.  W. 
42,  43,  202  Mo.  565. 

DellTery 

In   order  to   constitute   a   valid  "gift," 
••there  must  be  a  delivery,  actual  or  symbol- 
ical, of  the  subject-matter,  unless  it  is  al- 
ready in  the  possession  of  the  donee,  ^ith 
an  intent  on  the  part  of  the  donor  to  pres-  j 
ently  divest  himself  of  all  title  and  dominion 
over  the  same,  and   an  acceptance  by  the 
donee.*'     The  intent  may  be  deduced  from  I 
all  the  circumstances.    Chamberlain  v.  Eddy, ' 
118  N.  W.  499,  504,  154  Mich.  593. 

A  "gift"  of  personalty  can  be  consum- 
mated only  by  an  unconditional  delivery  of 
the  thing.  A  "gift"  of  realty  can  be  consum- 
mated only  by  the  execution  and  delivery  of 
a  deed.  If  either  is  incumbered,  the  donor 
gives  only  what  he  had  to  give.  However 
clear  may  be  the  intention  of  the  donor  to 
pay  the  incumbrances  and  thus  give  the  en- 
tire property,  he  can  accomplish  this  only  by 
actually  paying  them,  and  neither  his  prom- 
ise without  a  valuable  consideration,  nor  his 
intention,  as  evidenced  by  such  promise,  is 
of  any  avail  to  the  donee.  Fischer  v.  Union 
Trust  Co.,  101  N.  W.  852,  855,  138  Mich.  612, 
68  L.  ll.  A.  987,  110  Am.  St.  Rep.  329. 

A  "gift"  is  perfected  by  delivery  and  ac- 
ceptance, and  it  is  immaterial  whether  de- 
livery precedes  or  follows  or  is  contempora- 
neous with  the  acceptance,  and  it  will  be  tak- 
en that  an  absolute  gift  from  a  father  to  a 
( hikl  Is  beneficial  to  the  child  and  is  accepted 
l)y  him  unless  the  contrary  is  shown,  and 
this  though  the  child  may  be  ignorant  of  the 
transaction.  In  re  Harris'  Estate,  72  Atl. 
912,  916,  82  Vt.  92  (citing  Church's  Ex'r  v. 
Church's  Estate,  67  Atl.  549,  80  Vt.  228; 
Sparks  v.  Hurley,  57  Atl.  364,  208  Pa.  166, 
101  Am.  St.  Rep.  926 ;  Dunlap  v.  Dunlap,  94 
Mich.  11,  53  N.  W.  7$8). 

To  constitute  a  valid  "gift"  there  must 
be  an  actual   delivery   of  the  property   by 


which  the  gift  is  perfected.  Where  plaintiff 
voluntarily  gave  all  his  property  to  the  head 
of  a  religious  sect  absolutely  and  without 
reservation,  expecting  that  the  same  would, 
be  used  for  the  advancement  of  the  sect,  and 
that  he  should  be  cared  for  at  the  home  of 
the  community,  the  gift  was  not  revocable 
within  the  rule  authorizing  revocation  of 
gifts  induced  by  spiritualistic  mediums,  etc. 
Williams  v.  Johnston,  104  S.  W.  789,  791,  84 
Ark.  109  (citing  20  Cyc.  p.  1212). 

"A  'gift'-  is  declared  by  Civ.  Code,  |  1146, 
to  be  a  'transfer  of  personal  property,'  which, 
if  made  in  writing,  is,  by  section  1053,  called 
a  *grant'  or  conveyance  or  bill  of  sale,  and 
by  section  1083,  'vests  in  the  transferee  all  the 
actual  title  to  the  thing  transferred  which 
the  transferror  then  has  unless  a  different 
intention  is  expressed  or  is  necessarily  im- 
plied.' "  Where  a  father  in  writing  asiUgned 
to  his  daughter  his  interest  in  a  partnership, 
the  delivery  of  the  written  instrument  was  a 
sufficient  delivery  to  make  a  valid  gift,  since 
the  interest  in  the  partnership  was  incapable 
of  manual  delivery,  and  the  fact  that  he  con- 
tinued to  deal  with  the  partnership  property 
as  if  he  was  the  owner  thereof  did  not  impair 
the  daughter's  title,  restore  the  ownership  to 
him,  or  entitle  his  administrator  to  the  pos- 
session thereof.  DriscoU  v.  Driscoll,  77  Pac. 
471,  474,  143  Cal.  528. 

A  "gift"  is  a  contract  executed,  and,  as 
the  act  of  execution  is  delivery,  it  is  of  the 
essence  of  the  title.  It  is  the  consummation 
of  a  contract  which  without  it  would  be  no 
more  than  a  mere  contract  to  give,  and  with- 
out efficacy  for  want  of  consideration.  Where 
there  was  no  delivery  by  the  payee  of  notes 
during  her  lifetime,  though  she  had  Indorsed 
them,  there  was  no  gift  inter  vivos  thereof 
regardless  of  her  intention  to  deliver  them 
to  a  donee  at  a  future  time.  Burchett  v. 
Fink,  123  S.  W.  74,  75,  139  Mo.  App.  381 
(quoting  Lowrey  v.  Danforth,  69  S.  W.  39,  95 
Mo.  App.  451;  Doering  v.  Kenaniore,  86  Mo. 
588;  Nasse  v.  Thoman,  39  Mo.  App.  178; 
Gartside  v.  Pahlman,  45  Mo.  App.  160; 
Thomas  v.  Thomas,  18  S.  W.  27,  107  Mo.  459; 
In  re  Soulard's  Estate,  43  S.  W.  619,  141  Mo. 
642). 

There  is  no  executed  "gift"  where  one 
leaves  notes  with  others,  telling  them  they 
are  to  have  them  if,  she  dies  before  needing 
them,  though  she  dies  while  the  notes  are  in 
their  hands;  an  essential  of  a  gift  being  the 
actual  present  transfer  of  all  right  and  do- 
minion over  the  thing  given,  and  what  was 
done  amounting  only  to  a  conditional  prom- 
ise to  give.  Jones  v.  Luing,  132  N.  W.  371, 
152  Iowa,  276. 

A  completed  gift  is  shown  where  a  wife 
deposits  money  in  a  bank  In  her  name  "in 
trust  for"  her  husband,  and  after  his  death 
the  passbook  Is  found  in  his  safe  deposit 
vault.  In  re  Davis'  Estate,  103  N.  Y.  Supp. 
946,  119  App.  Div.  35. 
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A  "gift"  may  be  made  of  a  bond  and  real 
estate  mortgage  securing  it  by  delivery  there- 
of without  Indorsement  or  written  assign- 
ment Andrews  v.  Nichols,  101  N.  T.  Supp. 
977,  979,  116  App.  Dlv.  645. 

Under  Civ.  Code,  §§  1146,  1147,  defining 
a  gift  as  a  voluntary  transfer  of  personal 
property,  and  providing  that  a  verbal  gift  is 
not  valid  unless  the  means  of  obtaining  pos- 
session of  the  thing  are  given,  and  there  is 
an  actual  or  symbolic  delivery  of  the  thing 
to  the  donee  if  delivery  is  possible,  a  gift  of 
money  cannot  be  made  by  a  declaration  of  in- 
tention to  pay  a  note  on  which  the  donee  is 
primarily  liable  and  the  donor  is  liable  as 
surety.  Townsend  v.  SullUtin,  84  Pac.  435, 
437,  3  Cal.  App.  115. 

In  order  to  constitute  a  valid  **gift,**  a 
complete  delivery  is  essential.  Where  dece- 
dent, just  prior  to  her  death,  drew  certain 
checks  on  her  "bank  accounts  and  delivered 
the  same  to  claimant,  to  whose  order  they 
were  drawn,  but  the  checks  were  neither  ac- 
cepted nor  paid  by  the  bank  prior  to  dece- 
dent's death,  they  did  not  constitute  a  valid 
gift  of  the  respective  amounts  for  which  they 
were  drawn,  for  want  of  a  completed  deliv- 
ery. Pennell  v.  Ennis,  103  S.  W.  147,  148,  126 
Mo.  App.  355. 

Civ.  Code,  §  1146,  defines  a  gift  as  a 
transfer  of  personal  property,  which,  when 
made  in  writing  is  by  section  1053  designat- 
ed as  a  grant,  conveyance,  or  bill  of  sale,  and 
by  section  1083  vests  in  the  transferee  all  the 
actual  title  to  the  thing  transferred  which  the 
transferor  then  had,  unless  a  different  inten- 
tion is  expressed  or  is  necessarily  implied, 
and  section  1054  declares  that  the  estate 
transferred  is  vested  in  the  transferee  on  the 
donor's  delivery  of  the  grant.  Held,  that 
manual  delivery  of  personal  property  is  not 
essential  to  the  validity  of  a  gift  thereof,  evi- 
denced by  a  written  instrument  duly  execut- 
ed and  delivered.  Fisher  v.  Ludwlg,  91  Pac. 
658,  6  Cal.  App.  144. 

The  act  of  a  husband  In  depositing  mon- 
ey in  bank  in  the  name  of  his  wife  did  not 
constitute  a  "gift*'  of  the  money  to  his  wife, 
where  at  the  time  of  the  deposit  he  delivered 
to  the  bank  a  signature  card  purporting  to 
have  been  written  by  his  wife,  directing  the 
bank  to  jmy  funds  on  the  signature  of  the 
wife  per  the  husband.  First  Nat.  Bank  of 
Montgomery  v.  Taylor,  37  South.  695,  696, 
142  Ala.  456. 


Donation  dlstinKniiAed 

A  "gift"  is  an  act  of  generosity  or  con- 
descension and  contributes  to  the  benefit  of 
the  receiver.  It  is  private  and  benefits  the 
individual,  as  distinguished  from  a  "dona- 
tion," which  is  public  and  serves  some  gen- 
eral purpose.  State  ex  rel.  Western  Const. 
Co.  V.  Board  of  Com'rs  of  Clinton  County,  76 
N.  E.  986,  994,  166  Ind.  162  (citing  Grabbe). 


Gratuity  dlstinguisl&ed 

Cr.  Code  1902,  §  263,  provides  punishment 
for  attempting  to  corrupt  any  juror,  by  giv- 
ing, cft'ering,  or  promising  any  gift  or  gratu- 
ity, with  intent  to  bias  the  opinion  or  influ- 
ence the  decision  of  such  juror.  Held,  that 
while  the  term  "gift"  usually  denotes  some- 
thing tangible,  "gratuity"  is  a  larger  term, 
and  embraces,  not  only  tangible  things,  but 
services,  or  any  benefits  of  pecuniary  value 
bestowed  without  claim  or  demand.  Hence, 
where  accused  requested  a  juror  to  do  what 
he  could  for  one  about  to  be  tried,  and  agreed 
to  bring  certain  customers  who  had  been 
trading  with  him  down  and  put  them  to  trad- 
ing with  the  juror  if  the  juror  cleared  the 
person  to  be  tried,  there  was  such  a  promis- 
ing of  a  gratuity  as  to  bring  the  case  within 
the  statute.  State  y.  Maddox,  61  S.  E.  964, 
965,  80  S.  0.  452. 

Intent 

To  constitute  a  gift  of  either  realty  or 
personalty,  there  must  be  an  intention  by  the 
donor  to  divest  himself  of  possession,  as  well 
as  a  donative  purpose.  Brown  v.  Columbus 
(N.  J.)  75  Atl.  917,  919. 

To  constitute  a  valid  "gift"  there  must 
be  a  delivery  of  the  subject-matter  actually 
or  symbolically,  unless  it  is  already  in  the 
possession  of  the  donee,  with  an  intent  on  the 
donor's  part  to  presently  divest  himself  of 
all  title  and  dominion  over  the  same,  and  an 
acceptance  by  the  donee.  The  intent,  which 
though  necessary  to  constitute  a  valid  gift 
and  which  may  be  deduced  from  all  the  cir- 
cumstances surrounding  the  transaction.  Is 
not  suflBcient  without  a  delivery  to  constitute 
a  "gift"  Chamberlain  v.  Eddy,  118  N.  W. 
499,  504,  154  Mich.  593. 

Realty 

Where  plaintiffs,  for  the  purpose  of  per- 
petuating the  family  name  of  Bales,  convey- 
ed a  lot  and  church  thereon  to  defendant 
church  corporation  upon  its  parol  agreement 
that  it  would  take  the  name  of  "Bales  Chapel 
Baptist  Church,"  the  transaction  constituted 
a  gift  of  the  property,  the  purpose  of  which 
was  continuing,  and  plaintiffs  were  entitled 
to  restrain  a  change  of  corporate  name,  and 
thereby  the  name  of  the  church,  which  would 
defeat  the  purpose  of  the  gift  Bales  v.  Bales 
Chapel  Baptist  Church,  101  S.  W.  150,  152, 
124  Mo.  App.  22. 

Sale  distinguislied 

Gift  of  liquor  as  sale,  see  Sale. 

A  "gift"  imports  a  transfer  of  personal 
property  gratuitously  or  upon  a  merely  good 
consideration,  as  distinguished  from  a  "sale" 
ex  vi  termini,  which  imports  a  like  transac- 
tion upon  a  valuable  consideration.  Max- 
weU  V.  State,  37  South.  266,  140  Ala.  131. 

Volnntairy  trust  distingnislied 

A  pecuniary  bequest  to  an  unincorporat- 
ed society,  to  be  used  by  it  in  such  manner 
as  it  may  deem  most  expedient  for  the  de- 
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yelopment  and  adyanoemait  of  SpirltnaUsin 
In  a  certain  town,  was  an  absolute  "gift," 
and  not  a  trust  for  the  benefit  of  the  object 
specified,  of  which  the  society  was  trustee. 
FraUck  v.  Lyford,  95  N.  T.  Supp.  433,  434, 
107  App.  Div.  543. 

**Gifts"  either  inter  vivos  or  causa  mor- 
tis differ  from  a  declaration  of  trust,  in 
this,  that  ''gifts"  to  be  effective  at  all  require 
a  delivery  of  the  thing  itself  and  must  pass 
the  whole  title,  so  tiiat  the  donor  can  have 
no  further  dominion  or  control  of  it;  while 
a  ''gift  in  trust*'  withholds  the  legal  title  from 
the  donee.  The  legal  title  may  be  transmit- 
ted to  a  third  person,  or  It  may  be  retained 
by  the  donor;  but  in  either  case  the  equitable 
title  has  gone  from  him,  and,  unless  the  dec- 
laration of  trust  contains  a  power  of  revoca- 
tion. It  leaves  him  powerless  to  extinguish 
the  trust.  Littlg  v.  Vestry  of  Mt.  Calvary 
Protestant  Episcopal  Church,  61  Atl.  635,  636, 
101  Md.  494. 

A  "gift"  to  be  executed  requires  deliv- 
ery, while  a  voluntary  trust  requires  decla- 
ration. Miles  V.  Miles,  96  Pac.  481,  484,  78 
Kan.  382. 

• 

GIFT  OAtrSA  MORTIS 

A  "gift  causa  mortis"  Is  defined  to  be  a 
gift  made  by  a  person  In  sickness,  who,  ap- 
prehending Ills  dissolution  near,  delivers  or 
causes  to  be  delivered  to  another  the  posses- 
sion of  any  personal  goods  to  keep  as  his  own 
in  case  of  the  donor's  decease.  Three  things 
are  necessary  to  such  a  gift:  (1)  It  must  be 
made  with  a  view  to  a  donor's  death;  (2)  the 
donor  must  die  of  that  aUment  or  peril;  (3) 
there  must  be  a  delivery.  To  establish  such 
a  gift  the  evidence  must  be  sufficient  to  show 
not  only  that  the  person  in  extremis  desig- 
nated with  proper  distinctness  the  thing  to 
be  given  and  the  person  who  Is  to  receive  it, 
but  it  must  establish  also  that  the  property 
was  presently  to  pass,  and  that  the  Intention 
was  carried  into  effect  by  an  actual  or  ef- 
fective delivery.  In  this  respect  there  is  no 
difference  between  gifts  inter  vivos  and  causa 
mortis.  Stokes  v.  Sprague,  81  N.  W.  195, 
197, 110  Iowa,  89  (citing  and  quoting  Grymes 
V.  Hone,  49  N.  Y.  17,  10  Am.  Rep.  313). 

"A  'gift  causa  mortis'  is  generally  defined 
as  follows:  'A  gift  of  personal  estate  made  in 
prospect  of  death  at  no  very  remote  period, 
and  which  is  dependent  upon  the  condition 
of  death  occurring  substantially  as  expected 
by  the  donor,  and  that  the  same  be  not  re- 
voked before  death/"  Davis  v.  Kuck,  101 
N.  W.  165,  166,  93  Minn.  262  (quoting  Red- 
field  on  Wills,  f  42). 

A  gift  causa  mortis  exists  where  proper- 
ty is  given  In  the  donor*s  last  sickness  or  In 
other  imminent  peril,  and  takes  effect  only 
on  his  death  through  the  disorder  or  peril, 
and  is  revocable  during  his  life.  Stark  v. 
Kelley,  113  S.  W.  498,  500,  132  Ky.  376. 

To  establish  a  gift  causa  mortis,  the  do- 
nee must  show  that  the  gift  was  made  with 


a  view  of  the  donor's  death,  that  the  donor 
died  of  his  then  present  ailment  or  peril, 
and  that  there  was  a  delivery.  Davis  ▼.  Da- 
vis, 104  N.  T.  Supp.  824.  825. 

A  gift  causa  mortis  is  a  gift  of  personal 
property  made  in  immediate  apprehension  of 
death,  subject  to  the  conditions,  expressed  or 
Implied,  that  if  the  donor  should  not  die,  as 
expected,  or  if  the  donee  should  die  first,  or 
if  the  donor  should  revoke  the  gift  before 
death,  the  gift  should  be  void.  It  is  a  gift 
In  expectation  of  death,  then  imminent,  on  the 
essential  condition  that  the  property  shall  be- 
long fully  to  the  donee  in  case  the  donor  dies, 
as  anticipated,  leaving  the  donor  surviving 
him,  and  in  case  the  gift  is  not  in  the  mean- 
time revoked,  but  not  otherwise ;  It  being  es- 
sential to  the  validity  of  such  gift  that  ttie 
property  be  delivered  to  the  donee,  ^ther 
actually  or  constructively.  Barnes  v.  Barnes, 
56  South.  958,  959,  174  Ala.  106. 

Under  Rev.  Codes,  §  4638,  defining  a  gift 
in'  view  of  death  as  one  made  in  contempla- 
tion, fear,  or  peril  of  death,  and  with  Intent 
that  it  shall  talce  effect  only  in  case  of  the 
death  of  the  giver,  a  gift  causa  mortis  must 
be  made  in  contemplation,  fear,  or  peril  of 
death,  the  donor  must  die  of  the  iUness  or 
peril  which  he  then  fears  or  contemplates,  and 
delivery  must  be  made  with  the  intent  that 
title  shall  vest  only  In  case  of  death.  O'Nell 
V.  O'Nell,  117  Pac.  889,  890,  43  Mont.  505, 
Ann.  Cas.  1912C,  268. 

A  gift  causa  mortis  is  a  gift  by  the  donor 
In  contemplation  of  death  to  take  effect  only 
in  the  event  of  his  death,  and  there  must  be  a 
physical  or  symbolical  delivery  of  the  article 
given,  and  the  gift  is  subject  to  revocation  by 
the  act  of  the  donor  prior  to  death,  and  is 
revoked  by  his  recovery  from  sickness  or  es- 
cape from  the  danger  in  view  of  which  the 
gift  was  made.  Foley  v.  Harrlaon,  136  S.  W. 
354,  367,  233  Mo.  460. 

A  "gift  causa  mortis"  Is  established  by  a 
valid  delivery,  expected  and  impending  death, 
intention  to  pass  title  then  and  there,  and  no 
revocation  before  death.  Oronln  v.  Chelsea 
Sav.  Bank,  87  N.  E.  484,  485,  201  Mass.  146. 

To  constitute  a  valid  "gift  causa  mortis," 
there  n.ust  be  a  manifest  Intention  to  give  a 
subject  capable  of  passing  by  delivery  and  an 
actual  delivery  at  the  time,  made  in  contem- 
plation of  death.  Hecht  ▼.  Shaffer,  85  Pac. 
1056,  1057, 15  Wyo.  34. 

Civ.  Code  1895,  f  3574,  declares  that  a 
"gift  in  contemplation  of  death"  must  be  made 
by  the  person  during  his  last  Illness  or  in 
peril  of  death ;  must  be  intended  to  be  abso- 
lute only  in  the  event  of  death ;  and  must  be 
perfected  by  either  actual  or  symbolical  deliv- 
ery. Such  a  gift,  so  evidenced,  may  be  made 
of  any  personal  property  by  parol  and  proved 
by  one  or  more  witnesses.  Phllpot  v.  Temple 
Banking  Co.,  60  S.  £.  480,  483,  8  Qa.  App.  742. 
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"A  'gift  causa  mortis'  must  be  made  on 
the  apprebension  of  death,  which  must  occur 
without  the  revoking  of  the  gift,  and  it  must 
be  made  with  the  understanding  that  the  gift 
is  void  in  case  of  the  giver's  recovery.  It  is 
now  conceded  by  all  modern  authority  that 
eyery  species  of  personal  property  capable  of 
deliyery,  either  constructive  or  actual,  may 
be  the  subject  of  a  'gift  causa  mortis.'  "  Phin- 
ney  v.  State  ex  rel.  Stratton,  78  Pac.  927, 
928,  36  Wash.  236,  68  L.  R,  A.  119  (quoting 
Thomas'  Adm'r  v.  Lewis,  15  S.  B.  389,  89  Va. 
1, 18  L.  R.  A.  170,  37  Am.  St.  Rep.  848). 

"A  gift  in  contemplation  of  death  must  be 
made  by  a  person  during  his  last  Illness  or 
in  peril  of  death,  must  be  intended  to  be  ab- 
solute only  In  the  event  of  death,  and  must 
be  perfected  by  either  actual  or  symbolical 
delivery.  Such  a  gift,  so  (evidenced,  may  be 
made  of  any  personal  property  by  xmrol,  and 
proved  by  one  or  more  \i'itnesses."  Sorrells 
V.  Collins,  36  8.  B.  74,  76,  110  Oa.  518  (Civ. 
Code,  f  3574). 

The  essential  elements  to  constitute  a 
"gift  causa  mortis"  are  that  it  must  have  been 
made  in  contemplation  of  impending  death 
by  a  clearly  expressed  Inteution  to  give  in 
prsesenti,  that  the  subject-matter  must  have 
been  delivered,  and  the  donor  must  have  died 
from  the  ailment  or  peril  without  revocation 
of  the  gift.  Where  a  depositor  in  a  savings 
bank  sent  the  bank  a  writing  requesting  that 
another  person  be  alloj^ed  to  sign  the  signa- 
ture book,  and  that  the  bank  change  the  ac- 
count so  that  the  depositor  or  the  other  might 
draw  the  money,  and  the  request  was  com- 
plied with,  unless  there  had  been  a  gift  of 
money  to  the  other,  payment  of  the  deposit 
to  him  on  presentation  of  the  book  by  the 
bank,  with  knowledge  of  the  depositor's  death, 
was  no  protection  to  the  bank  as  against  his 
estate,  notwithstanding  its  rule  that  pay- 
ments made  to  persons  producing  a  passbook 
should  be  deemed  a  valid  payment.  O'Brien  v. 
Slmlra  Sav.  Bank,  91  N.  Y.  Supp.  364,  365, 
99  AppL  Dlv.  76. 

A  gift  causa  mortis  is  a  gift  of  personal 
property  made  in  expectation  of  death,  then 
Imminent,  on  an  essential  condition  that  the 
property  shall  belong  fully  to  the  donee  in 
case  the  donor  dies  as  anticipated  leaving  the 
donee  surviving  him,  and  the  gift  is  not  in 
the  meantime  revoked.  Vosburg  v.  Mallory, 
135  N.  W.  577,  578,  155  Iowa,  165. 

Under  dv.  Ck>de^  f  1149,  which  defines  a 
"donatio  causa  mortis"  as  "one  wliich  is 
made  in  contemplation,  fear  or  peril  of  death, 
and  with  Intent  that  it  should  take  effect  only 
in  case  of  the  death  of  the  giver,"  a  transfer 
of  a  bank  deposit  by  a  depositor  to  himself 
and  his  son  jointly,  with  the  right  and  power 
to  each  to  draw  on  the.  account  during  their 
lives,  and  a  direction  to  the  bank  to  pay  the 
residue  remaining  upon  the  death  of  either  to 
the  survivor,  cannot  operate  as  a  gift  causa 
mortis,  since  it.  was  intended  that  the  trans- 


fer should  take  effect  immediately  and  vest 
and  be  enjoyed  in  prsesenti.  Garr  v.  Oarr, 
115  Pac.  261,  264, 15  CaL  App.  480. 

The  statute  taxing  transfers  of  property 
made  "in  contemplation  of  death"  includes 
gifts  inter  vivos,  as  well  as  "gifts  causa  mor- 
tis." In  re  Palmer's  Bstate,  102  N.  Y.  Supp. 
236,  240,  117  App.  Div.  360. 

A  check  on  a  bank  for  the  entire  amount 
of  the  drawer's  credit  therein,  delivered  to  a 
person  as  a  gift  of  the  money,  though  unac- 
cepted by  the  bank,  operates  as  an  assignment 
of  the  fund,  and  if  so  delivered  and  intended 
by  the  donor  in  anticipation  of  death  from  an 
impending  peril  from  which  he  subsequently 
dies,  it  is  valid  as  a  gift  causa  mortis.  Var- 
ley  V.  Sims,  111  N.  W.  269,  270,  100  Minn. 
381,  8  li.  R.  A.  (N.  a)  828,  117  Am.  St  Rep. 
694,  10  Ann.  Gas.  473. 

Where  one  who  was  ill  stated  that  she 
was  "going  to  die,"  and  handed  another  a 
number  of  bankbooks,  saying  "Bury  me  out 
of  this,  and  whatever  Is  left  is  yours,"  there 
was  a  gift  causa  mortis.  Mahon  v.  Dime 
Sav.  Bank  of  Brooklyn,  87  N.  Y.  Supp.  258» 
269,  92  App.  Dlv.  606. 

DeliTery 

Delivery  is  necessary  to  a  valid  gift  ei- 
ther "causa  mortis"  or  inter  vivos.  In  re 
Miller,  119  N.  Y.  Supp.  52,  53,  55,  64  Misc. 
Rep.  232. 

"An  essential  element,  applicable  alike  to 
a  'gift  inter  vivos'  or  a  'donatio  causa  mortis,' 
is  the  delivery  of  the  thing  given,  or  the  sub- 
ject of  the  donation,  to  the  donee  or  to  his 
use."  Wittman  v.  Pickens,  81  Pac.  299,  33 
Colo.  484. 

It  is  essential  to  the  validity  of  a  "gift 
causa  mortis"  that  there  must  be  an  actual 
and  complete  delivery  of  the  property  made 
in  execution  of  the  gift,  and  for  the  express 
purpose  of  consummating  it  Bruce  v. 
Squires,  74  Pac.  1102,  1103,  68  Kan.  199. 

To  constitute  a  valid  gift  causa  mortis 
there  must  be  an  actual  delivery  of  the  prop- 
erty during  the  lifetime  of  the  donor,  wholly 
divesting  him  of  the  possession  and  control, 
subject  to  the  power  of  revocatlpn,  and  the 
donee  must  retain  possession  uninterruptedly 
until  after  the  death  of  the  donor.  Bledsoe  v. 
Fitts,  105  S.  W.  1142,  1143,  47  Tex.  Civ.  App. 
57& 

A  "gift  causa  mortis"  Is  not  valid,  unless 
accompanied  by  actual  delivery  and  a  trans- 
fer of  the  dominion  and  control  of  the  prop- 
erty in  the  lifetime  of  the  donor.  Day  v. 
Richards,  83  N.  E.  324,  325,  197  Mass.  86. 

The  holder  of  a  note  and  mortgage  as- 
signed the  same  in  trust,  in  contemplation  of 
death.  He  delivered  the  note  and  mortgage 
and  assignment  either  to  the  assignee,  or  to 
a  third  person,  appointed  as  agent  of  the 
assignee.  The  assignee  acknowledged  the 
creation  of  the  trust    The  holder,  by  reason 


GIFT  CAUSA  MORTIS 


734 


GIFT  CAUSA  MORTIS 


of  the  assignment  and  delivery,  lost  all  domin- 
ion over  the  note  and  mortgage.  Held,  to 
constitute  a  complete  delivery  of  the  note  and 
mortgage  to  the  assignee,  so  as  to  consummate 
a  gift  causa  mortis.  To  constitute  a  "gift 
causa  mortis,"  there  must  be  an  intention  to 
give  and  a  delivery,  either  actual  or  construc- 
tive, of  the  thing  given ;  and  the  donor  must 
part  with  all  dominion  over  the  property,  but 
the  delivery  need  not  be  made  to  the  donee 
personally,  but  may  be  made  to  another  as 
his  agent  or  trustee  even  without  the  knowl- 
edge of  the  donee  at  the  time  of  the  making 
of  the  gift.  Hamlin  v.  Hamlin,  109  Pac.  362. 
865,  59  Wash.  182. 

A  loan,  by  a  person  who  did  not  expect 
to  live  long,  of  a  sum  of  money  to  a  firm, 
which  executed  a  receipt  containing  an  agree- 
ment to  turn  the  money  over  to  a  certain 
person  in  case  of  the  lender's  death,  was  not 
a  "gift  causa  mortis"  because  not  delivered 
to  the  beneficiary,  or  any  one  for  him,  and 
not  to  go  to  him  until  the  death  of  the 
lender.  Ragan  v.  Hill,  80  S.  W.  150,  72  Ark. 
307. 

Handing  a  purse  containing  a  certificate 
of  deposit,  to  a  person,  with  these  words: 
•'Here  is  my  purse.  Take  it  If  anything 
happens  to  mo,  I  want  you  to  keep  it.  In 
case  I  get  well,  I  shall  want  it  back*' — 
shortly  before  the  donor's  death  from  the 
disease,  constituted  a  **glft  causa  mortis," 
though  the  certificate  was  not  Indorsed.  Cal- 
lahan V.  Forest,  118  N.  Y.  Supp.  541. 

As  conditional  gift 

A  "gift  causa  mortis"  is  one  by  a  sick 
person,  who,  apprehending  his  dissolution,  de- 
livers or  causes  to  be  delivered  to  another 
the  iiossession  of  any  personal  goods  to  keep 
as  his  own  In  case  of  the  donor's  death,  and 
it  only  takes  effect  in  case  the  donor  dies, 
being  conditional  and  revocable  by  the  donor 
at  any  time.  McCoy's  Adm'r  v.  McCoy,  104  S. 
W.  1031,  126  Ky.  783. 

A  "gift  causa  mortis"  is  a  gift,  absolute 
in  form,  made  by  a  donor  in  anticipation  of 
speedy  death,  and  Intended  to  operate  as  a 
transfer  only  on  the  happening  of  his  death, 
and  between  the  time  of  the  making  of  the 
gift  with  the  delivery  of  the  property  given 
and  the  time  of  the  donor's  death  the  gift  is 
conditional.  Scott  v.  Union  &  Planters'  Bank 
&  Trust  Co.,  130  S.  W.  757,  7G1,  123  Tenn. 
258. 

Gift  inter  tItos  disting^nislied 

The  principal  distinction  between  a  gift 
Inter  vivos  and  one  causa  mortis  is  that  the 
former  re<iuires  an  unconditional  delivery  in 
donor's  lifetime,  while  the  delivery  In  the 
latter  case  is  subject  to  the  condition  that 
the  donor's  survival  defeats  the  gift.  Teague 
v.  Abbott  (Ind.)  100  N.  B.  27,  29. 

A  gift  causa  mortis  Is  distinguished  from 
a  gift  inter  vivos,  in  that  the  former  must  be 
made  in  contemplation  of  the  near  approach 


of  death,  with  the  implied  condition  that  it 
take  effect  only  on  the  donor's  death,  caused 
by  a  disorder  of  which  he  is  then  suffering 
or  a  peril  then  impending,  whereas  by  a  gift 
inter  vivos,  completed  by  delivery,  the  prop- 
erty vests  immediately  and  irrevocably  in  the 
donee.  Vosburg  v.  Mallory,  135  N.  W.  577, 
578,  155  Iowa,  165. 

The  \ita1  distinction  between  a  gift 
causa  mortis  and  a  gift  inter  vivos  is  tliat 
the  former  is  subject  to  the  donor's  revoca- 
tion while  he  lives;  but,-  if  there  is  no  uncon- 
ditional delivery  or  the  control  of  the  prop- 
erty by  the  donee  Is  postponed  to  a  future 
date,  the  transaction  is  an  unexecuted  and 
unenforceable  promise  to  make  a  gift.  Beebe 
V.  Coffin,  94  Pac.  766,  768,  153  Cal.  174. 

In  the  case  of  a  "gift  causa  mortis,'*  as 
well  as  in  that  of  a  gift  inter  vivos,  a  de- 
livery is  necessary  to  the  validity  of  the 
gift  Matthews,  J.,  uses  this  language:  ''A 
donatio  mortis  causa  must  be  completely  ex- 
ecuted, precisely  as  required  in  the  class  of 
gifts  inter  vivos  subject  to  be  divested  by 
the  happening  of  any  of  the  conditions  sub- 
sequent; that  Is,  upon  actual  revocation  by 
the  donor  or  by  the  donor's  surviving  the 
apprehended  peril  of  outliving  the  donee,  or 
by  the  occurrence  of  a  deficiency  of  assets 
necessary  to  pay  the  debts  of  the  deceased 
donor.  These  conditions  are  the  only  quali- 
fications that  distinguish  gifts  causa  mortis 
and  inter  vivos.  On -the  other  hand,  if  the 
gift  does  not  take  effect  as  an  executed  and 
complete  transfer  to  the  donee  of  possession 
and  title,  either  legal  or  equitable,  during  the 
life  of  the  donor,  it  is  a  testamentary  disposi- 
tion good  only  if  made  and  proved  as  a  w^iU." 
Duryea  v.  Harvey,  67  N.  E.  351,  352,  183 
Mass.  429  (citing  Basket  v.  Hassell,  2  Sup.  Ct. 
415,  107  U.  S.  602,  27  L.  Ed.  500). 

A  "gift  inter  vivos"  must  take  effect  im- 
mediately, while  a  ''gift  causa  mortis"  must 
be  made  in  contemplation  of  death.  A  deed 
carrying  property  to  be  held  in  trust  for  a 
third  person  until  the  death  of  the  grantor, 
and  not  made  in  contemplation  of  death,  is 
neither  a  gift  inter  vivos  nor  causa  mortis. 
Rogers  v.  Richards,  74  Pac.  255,  256,  67  Kan. 
706. 

A  gift  of  personal  property  made  with 
intent  that  it  shall  take  effect  immedliitely 
and  irrevocably  and  fully  executed  by  com- 
plete and  unconditional  delivery  is  good  and 
valid  as  a  gift  inter  vivos,  although  at  the 
time  the  donor  is  in  extremis  and  dies  soon 
after.  Moreover,  a  gift  made  in  anticipation 
of  death,  but  not  conditioned  upon  that  event, 
is  a  gift  inter  vivos,  and  not  a  "gift  causa 
mortis."  A  donor  to  a  trustee,  charging  him 
with  the  payment  to  him  of  the  interest 
thereon  for  life,  declared  that  on  his  death 
the  trustee  should  deliver  the  bonds  to  per- 
sons named.  Held  to  constitute  an  Irrevoca- 
ble disposition  of  the  bonds,  by  which  the 
title  passed  out  of  the  donor,  and  the  gift 
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was  not  invalid^  as  against  bis  wife,  as  a 
disposition  testamentary  in  character.  Rob- 
ertson T.  Robertson,  40  South.  104,  105,  147 
Ala.  311,  8  L.  R.  A.  (N.  S.)  774,  10  Ann.  Cas. 
1051. 

£zpeoiatioi&  of  death 

The  dellyery  of  a  savings  bank  deposit 
book  by  decedent  to  his  wife  was  inoperative 
as  a  "gift  causa  mortis,"  where  it  was  not 
made  In  contemplation  of  a  conceived  ap- 
proach of  death.  Kogga  v.  Savings  Bank  of 
Ansonia,  65  Atl.  129,  79  Conn.  425. 

To  constitute  a  gift  causa  mortis  of  per- 
sonal property,  the  donor  must  be  appre- 
hensive of  the  near  approach  of  death,  and 
it  must  appear  that  be  did  not  recover  from 
the  illness  with  which  he  was  then  afflicted, 
or  escape  from  the  peril  then  impending. 
HiUman  v.  Young,  127  Pac.  793,  796,  64  Or. 
73. 

Iiesaoy  dUtiugvlfthed. 

"Donatio  mortis  causa**  is  define^  as  that 
which  is  made  to  meet  the  case  of  death,  as 
where  anything  is  given  upon  condition  that, 
if  any  fatal  accident  befalls  the  donor,  the 
person  to  whom  it  is  given  shall  have  it  as 
his  own ;  but,  if  the  donor  should  survive,  or 
if  he  should  repent  of  having  made  the  gift, 
or  if  the  person  to  whom  it  has  been  given 
should  die  before  the  donor,  then  the  donor 
shall  receive  back  the  thing  given.  It  was 
much  doubted  by  the  early  jurists  whether 
such  disposition  of  property  should  be  con- 
sidered as  a  gift,  or  as  a  legacy,  and  in  some 
respects  it  is  similar  to  a  legacy.  A  legacy  is 
always  given  In  view  of  the  possible  death  of 
the  donor,  and  so  must  a  gift  causa  mortis 
be  given;  but,  in  the  case  of  a  legacy,  the 
donor  need  not  be  sick  and  in  present  peril 
of  death,  while  tn  the  case  of  a  gift  causa 
mortis  it  must 'be  given  In  anticipation  of  a 
speedy  death  from  a  present  sickness  or  im- 
pending peril.  Noble  v.  Garden,  79  Pac.  883, 
884,  146  Cal.  225,  2  Ann.  Cas.  1001. 

A  writing  is  not  necessary  to  allow  a 
"gift  causa  mortis,"  but  in  contradistinction 
to  a  legacy  a  change  of  possession  before  the 
donor's  death  is  essential.  Fite  v.  Perry,  96 
Pac.  102,  103,  8  Cal.  App.  85. 

GIFT,  DEVISE,  OR  DESCENT ' 

Under  Burns*  Ann.  St.  1908,  §  2996,  pro- 
viding that  kindred  of  the  half  blood  shall  in- 
herit equally  with  those  of  the  whole  blood, 
but  if  the  estate  came  to  intestate  by  gift, 
devise;  or  descent,  those  only  who  are  of  the 
blood  of  the  ancestor  shall  inherit,  the  term 
"gift,  devise  or  descent"  includes  all  property 
real  or  personal  that  came  to  intestate  with- 
out a  consideration  being  paid  therefor.  In 
re  HuUett's  Estate,  89  N.  E.  509,  510,  46  Ind. 
App.  412. 

OIFT  ENTERPRISE 

The  law  lexicographers  define  a  "gift 
enterprise"  as  a  scheme  for  the  division  and ' 


I  distribution  of  certain  articles  of  property, 
I  to  be  determined  by  chance,  among  those  who 
have  taken  shares  in  the  scheme.  Black's 
Law  Diet;  Bout.  Law  Diet;  Anderson's 
Law  Diet  So  in  Lohman  v.  State,  81  Ind. 
17,  it  was  said,  in  approving  the  above  defini- 
tion, that  the  words  "gift  enterprise,"  as  thus 
understood,  had  attained  such  notoriety  that 
the  courts  would  take  judicial  notice  of  what 
Is  meant  when  they  appear  in  legislative 
enactments.  Manufacturers  and  dealers  in 
trading  stamps  sold  to  merchants,  to  be  given 
to  cash  customers,  and  absolutely  redeemable 
in  goods  offered  by  the  trading-stamp  concern, 
without  restrictions  except  as  to  the  number 
redeemable  at  any  one  time,  are  not  engaged 
in  a  gift  enterprise  within  the  meaning  of  a 
provision  of  a  city  charter  authorizing  the 
city  to  levy  a  license  tax  on  each  gift  enter- 
prise. City  of  Winston  v.  Beeson,  47  S.  E. 
457,  459,  135  N.  C.  271,  65  L.  R.  A.  167. 

To  constitute  a  gift  enterprise,  the  ele- 
ment of  chance  must  enter  into  the  scheme. 
A  trading-stamp  business,  consisting  of  the 
selling  of  checks  or  stamps  to  merchants,  who 
give  the  same  to  their  customers  on  pur- 
chases of  goods,  the  number  of  stamps  given 
being  determined  by  the  amount  of  the  pur- 
chase, the  stamps  on  presentation  at  the  trad- 
ing-stamp store  entitling  the  holders  to  select 
any  article  from  an  assortment  of  articles, 
each  article  being  plainly  marked  with  its 
value  in  stamps,  such  value  not  being  greater 
than  the  market  value  of  the  articles,  is  not 
a  "gift  enterprise"  within  the  meaning  of  a 
statute  denouncing  gift  enterprises,  etc.  State 
V.  Shugart,  35  South.  28,  29,  138  Ala.  86,  100 
Ana.  St  Rep^  17. 

"Gift  enterprise,"  as  generally  defined 
and  understood,  constitutes  a  scheme  for  the 
division  and  distribution  of  certain  articles 
of  property  to  be  determined  by  chance 
among  those  who  have  taken  shares  in  the 
scheme.  Tliree  things  must  concur  in  order 
to  constitute  it:  First,  there  must  be  the 
purchase  of  a  right;  second,  the  right  must 
be  a  contingent  one  to  receive  something 
greater  than  that  which  is  purchased;  and, 
third,  the  contingent  right  must  depend  upon 
lot  or  chance.  Const,  art.  18,  §  2,  and  Mills' 
Ann.  Stat  8  2927,  prohibiting  lotteries  or 
"gift  enterprises,"  does  not  authorize  an  ordi- 
nance prohibiting  gift  enterprises,  defined  to 
include  the  giving  of  trading  stamps,  since 
the  term  "gift  enterprise,"  as  used  in  the 
Constitution  and  statute,  applies  only  to 
transactions  in  which  the  element  of  chance 
is  involved.  City  and  County  of  Denver  v. 
Frueaufl',  88  Pac.  389,  394,  39  Colo.  20,  7  L. 
R.  A.  (N.  S.)  1131,  12  Ann.  Cas.  521  (quoting 
and  adopting  definition  in  Winston  v.  Beeson, 
47  S.  E.  457.  135  N.  C.  271,  65  L.  R.  A.  167 ; 
Lohman  v.  State,  81  Ind.  17;  citing  Black's 
Law  Diet  p.  539;  Bouv.  Law  Diet  p.  884; 
Anderson's  Law  Diet  p.  488). 

The  definition  of  a  "gift  enterprise"  as 
the  business  of  selling  merchandise,  coupled 
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with  a  promise  to  give  aoy  other  article  in 
consideratioii  of  the  purchase,  which  Is  made 
by  Laws  D.  O.  1871-72,  pt  2,  pp.  96,  97,  11- 
ceDsing  various  trades  and  businesses,  was 
not  imported  into  Rev.  St  D.  0.  f  1177,  mak- 
ing it  a  crime  In  any  manner  to  engage  in 
any  gift  enterprise  business  In  the  district, 
by  the  provisions  of  section  1176,  disapprov- 
ing and  appealing  the  earlier  legislation  for 
the  licensing  of  gift  enterprises  and  declar- 
ing it  thereafter  to  be  unlawful  for  any  per- 
son or  persons  to  engage  in  said  business  in 
any  manner,  as  defined  in  the  repealed  act  or 
otherwise.  Matter  of  Gregory,  31  Sup.  Ct. 
143,  144,  219  U.  S.  210,  55  L,  Ed.  184. 

A  "gift  enterprise,**  which  is  made  pun- 
ishable by  Pen.  Code  1895,  §  406,  is  a  sport- 
ing artifice  by  which,  for  example,  a  mer- 
chant or  tradesman  sells  his  wares  for  their 
market  value,  but,  by  way  of  inducement, 
gives  to  each  purchaser  a  ticket  which  en- 
titles him  to  a  chance  to  win  certain  prizes 
to  be  determined  after  the  manner  of  a  lot- 
tery. The  element  of  chance  is  an  essential 
of  a  "gift  enterprise."  Russell  v.  E^quitable 
Loan  &  Security  Co.,  58  S.  E.  881,  884,  129 
Ga.  154,  12  Ann.  Gas.  129. 

In  a  statute  authorizing  cities  to  tax, 
license,  and  suppress  certain  occupations 
named,  among  them  "gift  enterprises,**  such 
term  means  schemes  for  the  distribution  of 
property  into  which  some  element  of  chance 
enters,  and  the  statute  does  not  confer  power 
on  a  city  to  impose  a  license  tax  upon  the 
occupation  of  selling  trading  stamps  to  mer- 
chants, which  are  given  by  them  to  cash 
customers  as  a  premium,  and  redeemed  by 
the  seller  in  merchandise  at  their  face  value 
in  whatever  sums  presented  by  such  aistom- 
ers.     Humes  v.  Little  Rock,  138  Fed.  929, 

asi. 

Where  each  purchaser  of  goods  receives 
from  the  seller,  in  furtherance  of  an  ad- 
vertising scheme,  a  certificate  entitling  him 
to  a  gift  of  a  hat  pin,  which,  so  far  as  ap- 
pears, is  the  same  in  each  case,  the  contract 
is  not  void,  as  part  of  a  "gift  enterprise,*' 
under  Laws  1895,  p.  289,  c.  152 ;  each  scheme 
prohibited  thereby  involving  the  element  of 
chance  as  the  determining  factor  on  which 
property  or  money  may  be  procured.  United 
Jewelers*  Mfg.  Co.  v.  Keckley,  90  Pac.  781, 
77  Kan.  797. 

GIFT  FOR  REI^IGIOUS  USE 

See  Religious  Usea. 

GIFT  INTER  VIVOS 

See,  also,  Gift. 

The  essential  elements  of  a  •'gift  inter 
vivos**  are  (1)  intent  to  vest  the  title  of  the 
thing  given  in  the  donee;  (2)  delivery;  (3) 
acceptance  by  the  donee.  Gick  v.  Stumpf, 
103  N.  Y.  Supp.  1109,  1112,  53  Misc.  Rep.  83 
(citing  Gannon  v.  McGuire,  55  N.  E.  7,  160 
N.  Y.  476,  73  Am.  St  Rep.  694;    Beaver  v. 


Beaver,  22  N.  E.  940, 117  N.  Y.  421,  6  L.  B.  A. 
403,  16  Am.  St  Rep.  531). 


iti 


'Gifts  inter  vivos**  have  no  reference  to 
the  future,  and  go  into  immediate  and  abso- 
lute eflPect  To  constitute  such  a  gift,  the 
donor  must  be  divested  of  and  the  donee  in- 
vested with  the  right  of  property  in  the  sub- 
ject of  the  gift.  It  must  be  absolute,  irrevo- 
cable, without  any  reference  to  its  taking 
place  at  some  future  period.  The  donor 
must  deliver  the  property  and  part  with  all 
present  and  future  dominion  over  it  Hol- 
man  v.  Deseret  Sav.  Bank  (Utah)  124  Pac. 
765,  766  (quoting  4  Words  and  Phrases,  pp. 
3091,  3092). 

Under  Rev.  Ck)de8,  S  4635,  defining  a  gift 
as  a  transfer  of  personal  property,  made  vol- 
untarily and  without  consideration,  to  consti- 
tute a  "gift  inter  vivos,"  the  donor  must  vol- 
untarily deliver  the  subject  of  the  gift  to  the 
donee  with  the  present  intention  to  vest  the 
legal  title  In  the  donee,  who  must  accept  the 
same;  the  essential  elements  being  the  deliv- 
ery, the  accompanying  intent,  and  acceptance 
by  the  donee,  the  gift  being  without  condition 
and  at  once  Irrevocable.  O'NeU  v.  O'Neil, 
117  Pac.  889,  890,  43  Mont  505,  Ann.  Gas. 
1912G,  268. 

It  is  essential  to  a  "gift  inter  vivos"  that 
the  gift  be  absolute  and  Irrevocable,  that  the 
giver  part  with  all  present  and  future  do- 
minion over  the  property  given,  that  the  gift 
go  into  effect  at  once  and  not  at  some  future 
time,  that  there  be  a  delivery  of  the  thing 
given  to  the  donee,  and  that  there  be  such  a 
change  of  possession  as  to  put  it  out  of  the 
power  of  the  giver  to  repossess  himself  of  the 
thing  given.  Shafer  v.  Manning,  132  111. 
App.  570,  573. 

A  "donation  inter  vivos"  is  an  act  by 
which  the  donor  divests  himself  at  present 
irrevocably  of  the  thing  given.  Hearsay  v. 
Graig,  53  South.  17,  19,  126  La.  824  (quoting 
and  adopting  the  definition  in  Giv.  Gode,  art 
1468). 

To  constitute  a  valid  "gift  inter  vivos/' 
there  must  be  a  voluntary,  gratuitous,  and 
absolute  transfer  of  the  property  from  the 
donor  to  the  donee,  effective  immediately, 
and  fully  executed  by  delivery  to  and  an  ac- 
ceptance by  the  donee.  Shepard  v.  Shepard. 
129  N.  W.  201,  208,  164  Mich.  183 ;  Garrison 
V.  Union  Trust  Co.,  129  N.  W.  691,  692,  164 
Mich.  345,  32  L.  R.  A.  (N.  S.)  219;  Calvin  v. 
Free,  71  Pac.  823,  825,  66  Kan.  466. 

In  a  "gift  inter  vivos"  the  donor  must 
not  only  part  with  possession  of  the  property, 
but  with  dominion  over  it;  it  being  uncondi- 
tional and  irrevocable.  McCoy's  Adm'r  v. 
McCoy,  104  S.  W.  1031,  126  Ky.  783. 


«( 


A  *gift  inter  vivos*  must  be  without  any 
conditions  attached  to  it"  Phlnney  v.  State 
ex  rel.  Stratton,  78  Pac.  927,  928,  36  Wash. 
236,  68  L.  B.  A.  119  (quoting  Thomas*  Adm'r 
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▼.  Lewis,  15  S.  B.  889,  89  Va.  1,  18  L.  B.  A. 
170,  37  Am.  St  Rep.  848). 

The  unconditional  delivery  of  personal 
property  by  the  owner  to  another,  with  Intent 
that  such  other  shall  immediately  and  per- 
manently become  the  owner  thereof,  on  ac- 
ceptance constitutes  a  "gift  inter  vivos." 
Hall  V.  Hal,  93  Pac.  177,  178,  76  Kan.  806. 

In  order  to  legalize  a  "gift  inter  vivos" 
there  must  be,  not  only  a  donative  intention, 
but  also,  in  conjunction  with  it,  a  complete 
stripping  of  the  donor  of  all  dominion  or  con- 
trol over  the  thing  given.  Nicklas  v.  Parker, 
61  Atl.  267,  268,  69  N.  J.  Eq.  743  (citing  Ste- 
venson V.  Earl,  55  Atl.  1091, 1093, 65  N.  J.  Eq. 
721,  726,  103  Am.  St  Rep.  790,  Ann.  Cas.  49). 

To  constitute  a  "gift  inter  vivos,"  there 
must  exist  an  intent  to  make  the  gift  then 
and  there,  and  such  delivery  as  divests*  the 
donor  of  all  dominion,  and  invests  the  donee 
therewith.  In  re  Ashman^s  Estate,  72  Atl. 
899,  901,  223  Pa.  543. 

To  constitute  a  valid  "gift  inter  vivos," 
there  must  be  on  the  part  of  the  donor  an  in- 
tent to  give,  delivery  of  the  thing  given  to  or 
for  the  donee  pursuant  to  such  intent,  and 
an  acceptance  by  the  donee.  Schneider  v. 
Schneider,  107  N.  T.  Supp.  792,  795,  122  App. 
Dlv.  774. 

'To  constitute  a  vaM  "gift  inter  vivos," 
there  must  be  an  absolute  transfer  of  the 
property  taking  effect  immediately  and  fully 
executed  by  a  delivery  of  the  property  by  the 
donor,  and  an  acceptance  by  the  donee. 
Combest  v.  Wall  (Tex.)  102  S.  W.  147,  150. 

To  make  a  "gift  inter  vivos,"  the  donor 
must  at  the  time  of  the  alleged  gift  have 
been  of  sound  mind  so  that  he  knew  and  un- 
derstood the  effect  of  his  act  and  Intended 
that  effect,  and  he  must  have  actually  deliv- 
ered the  subject-matter  to  the  donee,  and  by 
such  act  he  must  have  Intended  to  pass  title 
thereto  to  the  donee  to  take  effect  Immediate- 
ly, and  the  donee  must  have  actually  accept- 
ed it  as  a  gift.  Lowe  v.  Hart,  125  S.  W. 
1030,  1032,  93  Ark.  548. 

To  constitute  a  "gift  inter  vivos,"  the 
gift  must  be  by  a  donor  competent  to  con- 
tract and  exercise  free  will,  the  gift  must  be 
complete,  the  property  must  be  delivered  by 
the  donor  and  accepted  by  the  donee,  and  the 
gift  must  go  into  immediate  and  absolute  ef- 
fect In  re  Van  Derzee,  121  N.  Y.  Supp.  662, 
665,  66  Misc.  Rep.  399. 

To  constitute  a  valid  "gift  inter  vivos," 
there  must  be  an  intention  to  make  the  gift 
then  and  there,  and  such  an  actual  and  con- 
structive delivery  at  the  same  time  to  the 
donee  as  divests  the  donor  of  all  dominion  of 
the  subject  and  Invests  the  donee  therewith. 
Where  a  woman  took  from  the  vaults  of  a 
trust  company  her  box  containing  her  securi- 
ties, called  in  an  officer  of  the  company,  stat- 
ed to  him  her  intent  to  make  a  gift  of  the 
same  to  a  nephew,  who  was  present  with  her, 
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and  ezeoated  blank  transfers,  and  the  secuil- 
ties  were  then  placed  in  the  box  hired  by  the 
nephew,  who  being  about  to  go  to  a  distant 
state,  appointed  his  aunt  as  a  deputy,  there 
was  a  valid  gift  Reese  v.  Philadelphia 
Trust,  Safe  Deposit  &  Ins.  Co.,  67  Atl.  124, 
126,  218  Pa.  150,  120  Am.  St  Rep.  880. 

To  constitute  a  valid  "gift  inter  vivos," 
there  must  be  an  absolute  transfer  of  the 
property  from  the  donor  to  the  donee  tak- 
ing effect  immediately  and  fully  executed  by 
a  delivery  by  the  donor  and  acceptance  by  the 
donee.  A  gift  of  the  donor's  check,  payable 
immediately,  and  delivered  subject  to  the 
terms  of  a  vnritten  memorandum  stipulating 
that  the  check  shall  not  be  payable  until  af- 
ter the  donor's  death,  is  not  a  valid  gift  inter 
vivos.  Foxworthy  v.  Adams,  124  S.  W.  381, 
388,  136  Ky.  403,  27  L.  R.  A.  (N.  S.)  808,  Ann. 
Cas.  1912A,  327. 

The  statute  taxing  transfers  of  property 
made  "in  contemplation  of  death"  includes 
*'gifts  inter  vivos"  as  well  as  "gifts  causa 
mortis."  In  re  Palmer's  Estate,  102  N.  Y. 
Supp.  236,  240,  117  App.  Dlv.  360. 

To  establish  a  "gift  inter  vivos"  of  a 
deposit  in  a  savings  bank,  it  must  appear,  not 
only  that  the  depositor  intended  a  gift,  but 
also  that  he  executed  his  Intention  and  com- 
pleted the  gift  'by  acts  sufficient  to  pass  title. 
Candee  v.  Connecticut  Sav.  Bank,  71  Atl.  551, 
81  Conn.  372,  22  L.  R.  A.  (N.  S.)  568. 

To  constitute  a  "gift  Inter  vivos"  of  a 
bank  deposit,  it  is  not  enough  that  the  donor 
should  make  the  deposit  formally  in  trust  for 
the  ilonee;  but  the  gift  does  not  become  a 
completed  transaction  until  It  has  been  com- 
municated to  the  donee,  or  some  one  acting 
in  trust  for  him  and  for  his  benefit  and  ac- 
cepted by  him.  Supple  v.  Suffolk  Sav.  Bank 
for  Seamen,  84  N.  E.  432,  433, 198  Mass.  393, 
126  Am.  St  R^.  451. 

An  owner  of  stock  filled  out  a  transfer  of 
it  to  B.  and  delivered  the  certificate  to  her. 
The  certificate  remained  in  B.'s  exclusive  pos- 
session for  a  year,  when  It  was  put  into  the 
owner's  deposit  box,  with  a  paper  pinned  to 
It,  in  her  handwriting,  that  the  oertlficatcf  was 
the  property  of  B.  and  was  placed  there  for 
safe-keeping.  The  owner  prior  to  the  trans- 
fer evinced  an  Intention  to  retain  the  stock  , 
in  her  own  control  and  allow  title  to  pass 
only  after  her  death,  and  the  dividends  to  be 
paid  to  her  for  life.  The  stock  was  never 
transferred  on  the  books  of  the  corporation 
during  the  owner's  life.  Held,  that  such  facts 
were  sufficient  to  show  a  valid  "gift  inter 
vivos"  of  the  stock.  Bone  v.  Holmes,  81 
N.  E.  290,  291, 195  Mass.  495. 

Gift  causa  mortis  distingnislied 

See  Gift  Causa  Mortis. 

Delirery 

To  constitute  a  "gift  inter  vivos,"  there 
must  be  a  delivery,  either  actual  or  sym- 
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boUcal.    Taylor  v.  Purdy,  151  S.  W.  45,  47, 
151  Ky.  82. 

Delivery  is  essential  to  a  valid  gift  either 
causa  mortis  or  inter  vivos.  In  re  Miller,  119 
N.  T.  Supp.  52,  63,  55,  64  Misc.  Rep.  232. 

''An  essential  element,  applicable  alike  to 
a  *gift  inter  vivos'  or  a  'donatio  causa  mortis,' 
is  the  delivery  of  the  thing  given,  or  the  sub- 
ject of  the  donation,  to  the  donee  or  to  his 
use."  Wittman  v.  Pickens,  81  Pac.  299,  33 
Colo.  484. 

The  delivery  of  an  inventory  of  dece- 
dent's assets,  with  an  instrument  attached 
thereto  assigning  them  to  his  son,  is  a  suffi- 
cient delivery  to  complete  a  *'gift  inter  vivos." 
In  re  Palmer's  Estate,  102  N.  Y.  Supp.  236, 
239,   117  App.  Dlv.  360. 

IB  order  to  establish  a  "gift  inter  vivos*' 
of  personal  property,  the  delivery  must  ap- 
I)ear  to  have  been  absolute;  that  is  to  say, 
the  donor  must  appear  not  only  to  have  part- 
ed with  the  possession  of  the  property,  but  he 
must  likewise  appear  to  have  relinquished  to 
the  donee  all  dominion  and  control  over  it 
Millard  v.  MiUard,  77  N.  E.  595,  221  lU.  86. 

To  constitute  a  valid  "gift  inter  vivos"  of 
personal  proi)erty,  the  gift  must  be  volunta- 
ry, gratuitous,  and  absolute,  and  take  effect 
at  once,  and  ordinarily  must  be  accompanied 
by  a  delivery  of  the  thing  to  the  donee,  or  to 
some  one  for  his  use  and  benefit  The  de- 
livery of  a  gift,  however,  is  not  always  re- 
quired. Hence,  where  a  deed  recited  that 
part  of  the  consideration  was  a  note,  with  in- 
terest payable  annually  for  the  use  of  a  cer- 
tain person  during  her  life,  there  was  a 
valid  gift  of  the  interest,  though  the  note 
was  not  delivered  to  the  donee.  Malone's 
CoiAmittee  v.  Lebus,  77  S.  W.  180,  181,  116 
Ky.  975. 

It  is  essential  to  the  validity  of  a  "gift 
inter  vivos"  that  there  must  be  an  actual  and 
complete  delivery  of  the  property  made  in 
execution  of  the  gift,  and  for  the  express  pur- 
pose of  consummating  it  Bruce  v.  Squires, 
74  Pac.  1102,  1103,  68  Kan.  199. 

Where  a  husband  signed  and  had  wit- 
nessed and  delivered  to  his  wife  assignments 
of  certain  shares  and  certificates  representing 
the  same,  and  the  wife  placed  them  in  the 
safety  deposit  box  from  which  the  husband 
bad  taken  them,  and  the  key  to  which  he  then 
gave  her,  and  she  afterwards  paid  rental  on 
the  box  and  the  husband  survived  for  three 
years  thereafter,  it  constituted  a  valid  gift  to 
the  wife  not  in  contemplation  of  death,  so  as 
not  to  be  subject  to  the  transfer  tax.  In  re 
Graves'  Estate,  103  N.  T.  Supp.  571,  573,  62 
Misc.  Rep.  433. 

To  constitute  a  valid  "gift  inter  vivos," 
there  must  be  a  gratuitous  and  absolute 
transfer  of  the  property  from  the  donor  to 
the  donee,  taking  effect  immediately,  and 
fully  executed  by  a  delivery  of  the  property 


by  the  donor  and  acceptance  thereof  by 
the  donee,  and,  where  future  control  over  the 
property  remains  in  the  donor  until  his  death 
there  is  no  valid  gift  inter  vivos.  Dick  v. 
Harris'  Bx'r,  141  S.  W.  56,  58,  145  Ky.  739. 

To  constitute  a  valid  "gift  inter  vivos," 
there  must  be  both  an  intention  to  give  and  a 
complete  and  unconditional  delivery  to  the 
donee,  or  to  some  one  for  him,  of  the  proper- 
ty. Lohnes  v.  Baker,  137  S.  W.  282,  285,  156 
Mo.  App.  397. 

To  complete  a  "gift  inter  vivos,"  there 
must  be  an  absolute  delivery  by  the  donor, 
with  intention  to  part  with  his  interest  in  and 
dominion  over  the  property.  Bonds  and 
other  negotiable  instruments  cannot  be  trans- 
ferred by  delivery  as  a  gift  without  a  written 
assignment  The  essential  in  case  of  such 
gif^  requires  such  delivery  as  the  subject- 
matter  of  the  gift  reasonably  admits  of. 
Many  of  the  strict  requirements  for  transfer 
by  gift  indicated  by  the  old  cases  have  been 
removed  or  relaxed.  Opitz  v.  Karel,  95  N. 
W.  948,  949,  118  Wis.  527,  62  L.  E,  A.  982,  99 
Am.  St  Rep.  1004. 

"Gifts  inter  vivos"  of  personal  property, 
to  be  effective,  must  be  accompanied  by  the 
delivery  of  the  possession,  the  donor  parting 
with  all  present  and  future  dominion  over  it; 
the  donor  must  be  divested  of,  and  donee  in- 
vested with,  the  right  of  property  ^n  the  sub- 
ject of  the  gift;  it  must  be  absolute,  Irrevoca- 
ble, without  any  reference  to  its  taking  effect 
at  some  future  time;  and  without  such  proof, 
clear  and  explicit,  the  gift  fails.  No  mere 
promise  or  declaration  of  intention  to  give 
will  suffice,  however  clearly  tfie  same  may  be 
established.  Nothing  short  of  a  complete  and 
unconditional  delivery  is  sufficient  to  consti- 
tute a  valid  gift,  and  until  delivery  the  gift  is 
Inchoate  and  revocable.  Bowen  v.  Kutzner, 
167  Fed.  281,  296,  93  O.  O.  A.  33. 

In  order  to  constitute  a  valid  "gift  inter 
vivos"  of  personal  property,  there  must  be 
shown  an  intention  to  give;  that  is,  an  ex- 
pressed purpose  to  divest  the  donor  of  title 
in  and  ownership  of  the  thing  given,  carried 
into  effect  and  evidenced  by  a  delivery  of 
possession  to  the  donee  and  acceptance  by 
him.  It  inheres  in  the  conception  of  the  pos- 
session essential  to  a  completed  gift  that  the 
donee  should  have  some  control,  and  such 
control  only,  of  the  subject-matter  of  the 
gift  as  is  consistent  with  the  ownership  pur- 
ported to  be  transferred  to  him.  Where  de- 
livery of  the  property  has  once  been  made, 
and  possession  transferred,  the  gift  is  ir- 
revocable, and  is  not  affected  by  the  fact 
that  the  donor  immediately  thereafter  comes 
into  physical  possession  and  control  of  the 
property,  without  any  retransf er  of  the  own- 
ership. Hence,  if  a  donor,  with  the  clearly 
expressed  intention  of  making  a  gift,  make 
an  actual  delivery  into  the  hands  of  the 
donee,  the  fact  that  the  donor  has  lawful 
access  to  the  depository  of  the  thing  given 
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does  not  iiiTalidate  the  gift,  If  the  donee  has 
also  the  same  access  to  said  depository,  and 
has  such  control  over  the  thing  given  that 
he  may  remove  it  at  any  time  he  chooses  to 
do  so.  Beaumont  v.  Beanmont,  152  Fed.  56, 
59.  81  C.  C.  A.  261  (citing  Corle  v.  Monk- 
house,  25  AU.  157,  50  N.  J.  Eq.  537,  546; 
Matthews  v.  Hoagland,  21  Atl.  1054,  48  N.  J. 
Eq.  455,  485 ;  Industrial  Trust  Co.  v.  Scan- 
Ian,  58  AU.  786,  26  R.  I.  228;  Dennln  v.  Hil- 
ton [N.  J.]  50  AtL  600). 

Immediate  effect 

"To  constitute  a  valid  'gift  inter  vivos,* 
there  must  be  a  gratuitous  and  absolute 
transfer  of  the  property  from  the  donor  to 
the  donee,  taking  effect  immediately  and  ful- 
ly executed  by  delivery  of  the  property  by 
Uie  donor  and  an  acceptance  thereof  by  the 
donee.  Such  gifts  can  have  no  reference  to 
the  future*  but  ;ro  into  immediate  aifd  abso- 
lute effect."  Combest  v.  Wall  (Tex.)  102  S. 
W.  147,  150. 

To  constitute  a  "gift  Inter  vivos,*'  the 
property  must  be  delivered  absolutely,  and 
the  gift  must  go  into  Immediate  effect,  and, 
where  future  control  over  the  property  re- 
mains in  the  donor  until  his  death,  there  Is 
no  valid  gift  inter  vivoa  Stark  v.  Kelley, 
113  S.  W.  498,  500,  132  Ky.  376  (citing  4 
Words  and  Phrases,  p.  3092). 

Intent 

The  test  In  determining  whether  there 
was  a  "gift  inter  vivos**  is  to  ascertain  the 
donor's  intention  as  tp  the  transfer  of  the 
property,  there  being  no  gift  unless  he  in- 
tended to  part  with  dominion  and  control 
over  it.  Shepard  v.  Shepard,  129  N.  W.  201, 
208,  164  Mich.  183. 

To  constitute  a  valid  "gift  inter  vivos," 
there  must  be  an  intention  to  give  and  a 
delivery  to  the  donee,  or  to  some  one  for 
him,  of  the  property  given.  An  intention  of 
the  donor  to  give  is  not  alone  sufficient.  The 
intention  must  be  executed  by  a  complete 
and  unconditional  delivery.  Neither  will  a 
delivery  be  sufficient,  unless  made  with  an 
intention  to  give.  The  transaction  must 
show  a  completely  executed  transfer  to  the 
donee  of  the  present  right  of  property  and 
the  possession.  The  donee  must  become  the 
owner  of  the  property  given.  Harris  Bank* 
ing  Co.  V.  Miller,  89  S.  W.  629,  635,  190  Mo. 
640,  1  L.  R.  A.  (N.  S.)  790  (citing  In  re  Soul- 
ard's  Estate,  43  S.  W.  617,  141  Mo.,  loc  cit 
657 ;  Dunn  v.  German-American  Bank,  18  S. 
W.  1130,  109  Mo.  97 ;  McGord*8  Adm'r  v.  Mo- 
0)rd,  77  Mo.  166,  46  Am.  Rep.  9;  Walter  ▼. 
Ford,  74  Mo.  195,  41  Am.  Rep.  312;  Tom- 
Ilnson  V.  Ellison,  16  8.  W.  201,  104  Mo.  105). 

To  constitute  a  valid  "gift  inter  vivos," 
the  intention  to  make  it  must  be  satisfacto- 
rily established,  and  this  intention  must 
have  been  executed  by  actual,  constructive, 
or  symbolic  delivery  of  the  thing  proposed 
to  be  given,   without  power  of  revocation. 


In  other  words^  there  is  no  gift  until  the  In* 
tention  of  giving  is  fully  consummated  by 
the  donor  transferring  all  right  to  and  do- 
minion  over  the  thing  given  to  the  donee. 
This  rule  applies  to  choses  in  a9tion  duly  as- 
signed and  gifts  of  funds  on  deposit  in  banks, 
whether  represented  by  passbooks  or  cer- 
tificates of  deposit  Tucker  v.  Tucker,  116 
N.  W.  119,  120,  138  Iowa,  344  (citing  In  re 
Brown's  Estate,  85  N.  W.  617, 113  Iowa,  351 ; 
Furenes  t.  Eide,  80  N.  W.  539,  113  Iowa, 
351,  77  Am.  St  Rep.  545). 

The  delivery  of  a  savings  bank  deposit 
book  by  decedent  to  his  wife  was  in  opera- 
tion as  a  "gift  inter  vivos,"  when  not  intend- 
ed as  such.  Nogga  v.  Savings  Bank  of  An- 
sonia,  65  Ati.  129,  79  Conn.  425. 

To  constitute  a  "gift  inter  vivos"  or  cau- 
sa mortis,  there  must  be  a  transfer  of  pos- 
session under  circumstances  indicating  an  in- 
tention thereby  to  at  once  transfer  titie  as 
well  as  possession  irrevocably.  Inclosing 
the  article  in  a  sealed  envelope,  and  handing 
the  package  to  another  with  instructions  to 
keep,  but  not  to  open  it  until  after  the  death 
of  the  depositor,  does  not  indicate  such  in- 
tention. Northw^tern  Mut  Life  Ins.  Go.  ▼. 
Collamore,  62  Atl.  652,  655,  100  Me.  578. 

GIFT  nr  TRUST 

A  gift  by  deed,  devise,  or  bequest  to  an 
existing  corporation,  or  to  one  to  be  there- 
after organized  within  the  time  limited  by 
law,  with  directions  or  conditions  as  to  the 
use  or  management  of  the  subject-matter  of 
the  gift  which  are  reasonably  consistent  with 
the  corporate  purposes  of  the  donee,  is  not 
a  "gift  in  trust,"  but  an  absolute  one  to  the 
corporation,  within  the  meaning  of  the  stat- 
ute of  uses  and  trusts.  "A  'gift  in  trust*  is 
one  where  the  subject  of  the  gift  is  trans- 
ferred to  the  donee,  not  for  the  purpose  of 
vesting  both  the  legal  titie  and  beneficial  own- 
ership of  the  subject  in  the  donee,  but  that 
it  may  be  held  and  applied  to  certain  uses 
for  a  third  party — ^the  beneficiary."  Watkins 
V.  Bigelow,  100  N.  W.  1104,  1109,  1110,  93 
Minn.  210,  232. 

GIFT  OF  PUBLIO  MONET 

Since  a  statute  of  limitations  affects  the 
remedy  only,  and  does  not  go  to  the  sub- 
stance dt  the  right,  St  1901,  p.  646,  c.  214, 
authorizing  suits  against  the  state  on  claims 
for  coyote  bounty  already  barred  by  the  two- 
year  limit  imposed  by  St  1893,  p.  57,  c  45, 
was  not  in  violation  of  Const  art  4,  §  31, 
prohibiting  the  Legislature  from  making  any 
"gift  of  public  money'*  or  anything  of  value, 
as  in  such  case  the  waiver  of  defense  of  lim- 
itation is  not  a  gift  Bickerdike  v.  State,  78 
Pac  271,  275,>  144  Cal.  681. 

An  appropriation  of  money  by  the  Leg- 
islature for  the  relief  of  one  who  has  no 
legal  claim  therefor  must  be  regarded  as  a 
"gift,'*  within  the  meaning  of  that  term  as 
used  in  Const  art  4,  f  31,  providing  that 
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"the  Legislature  shall  have  no  power  to  make 
any  gift,  or  authorize  the  making  of  any 
gift,  of  any  public  money  or  thing  of  value 
to  any  Individual,  municipal  or  other  corpo- 
ration." Act  March  23,  1901,  providing  that 
all  Jurors  In  criminal  cases  In  any  superior 
court  In  the  state  since  the  act  of  March  28, 
1895,  who  have  not  been  paid  the  fees  speci- 
fied In  said  act,  shall  be  paid  out  of  the  gen- 
eral county  fund  the  sum  of  $2  per  day  for 
eaeh  day*s  attendance  as  such  juror,  violates 
this  constitutional  provision,  as  prior  to  Its 
enactment  there  was  no  law  making  the  dty 
and  county  of  San  Francisco  liable  for  the 
payment  'of  Jurors'  fees  In  criminal  cases. 
Powell  V.  Phelan,  71  Pac.  335,  337,  138  CaL 
271  (citing  Conlln  v.  Board  of  Sup'rs  of  San 
Francisco,  33  Pac.  753,  99  Gal.  18,  21  L  It  A. 
474,  37  Am.  St.  Rep.  17 ;  Id.,  46  Pac.  279,  U4 
GaL  404,  33  L.  R.  A.  752). 

GIFT  TO  A  CLASS 

A  ''gift  to  a  class"  Is  defined  as  a  gift  of 
an  aggregate  sum  to  a  body  of  persons,  un- 
certain In  number  at  the  time  of  the  gift,  to 
be  ascertained  at  future  time,  and  who  are 
to  take  In  equal  or  In  some  other  definite 
proportions;  the  share  of  each  being  depend- 
ent for  its  amount  on  the  ultimate  number 
of  persons.  In  re  King's  Estate,  93  N.  E. 
484,  485,  200  N.  Y.  189,  34  L.  R.  A.  (N.  S.) 
945,  21  Ann.  Gas.  412;  In  re  Barrett's  Es- 
tate, 116  N.  Y.  Supp.  Toe,  758,  132  App.  Div. 
134;  Id.,  116  N.  Y.  Supp.  756,  63  Misc.  Rep. 
484 ;  In  re  Henderson's  Estate,  119  Pac.  496, 
499,  161  Gal.  353  (quoting  and  adopting  def- 
inition In  1  Jarm.  Wills  [6th  Ed.]  232) ;  Glark 
V.  Morehous,  70  Atl.  307,  308,  74  N.  J.  Eq. 
658  (citing  Jarm.  Wills,  534;  In  re  Russell, 
61  N;  E.  166,  168  N.  Y.  169). 

Gifts  for  charitable  purposes,  though 
gifts  for  the  benefit  of  Individuals,  are  not 
gifts  to  individuals,  within  an  iustruction  In 
a  will  directing  payment  of  Inheritance  taxes 
on  legacies  to  Individuals.  Such  gifts  are 
not  gifts  to  the  Individuals,  but  to  the  class. 
Kingsbury  v.  Bazeley,  70  Atl.  916,  917,  75  N. 
H.  13,  139  Am.  St  Rep.  664,  20  Ann.  Gas. 
1355. 

GIFT  TO  CHUROH 

A  gift  of  all  tlie  property  of  an  estate 
not  otherwise  disposed  of  to  a  church,  in 
trust  for  the  repair  of  the  church  and  church 
buildings,  and  for  promoting  and  extending 
the  religion  of  Ghrlstian  Science,  Is  a  gift  for 
religious  purposes,  and  not  a  "gift  to  a 
church,"  or  "gift  for  the  use  of  a  church," 
within  Pub.  St  1901,  c.  152,  §  10,  providing 
that  the  income  of  any  grant  or  donation 
made  to  or  for  the  use  of  a  church  shall  not 
exceed  $5,000  a  year,  nor  R.  L.  Mass.  c  87,  § 
9,  which  limits  the  Income  of  gifts  for  the 
use  of  any  one  church  to  $2,000  a  year. 
Glover  v.  Baker,  83  AtL  916,  924,  76  N.  H. 
393. 


A  devise  of  property  to  a  church  in  trust 
lA  a  *'glft  to  the  church,"  within  the  mean* 
Ing  of  Rev.  Laws,  c.  37,  i  9,  providing  that 
the  income  of  gifts  to  or  for  the  use  of  any 
one  church  shall  not  exceed  $2,000  a  year. 
Ghaae  v.  Dickey,  99  N.  E.  410,  413,  212  Mass. 
655. 

GIFT  TO  IKDIVIDUAXi 

See  Individual. 

GILL  NET 

A  "gill  net"  Is  much  like  a  seine,  except 
in  its  method  of  use.  Its  meshes  are  made 
of  a  proper  size  to  permit  the  head  of  the 
fish  to  pass  through  beyond  the  gills,  which 
prevents  the  fish  from  withdrawing  it,  and 
it  is  thereby  trapped  and  captured.  While 
fisherm«|i  might  be  expected  to  distinguish 
between  seines  and  gill  nets,  and  pound  or 
pond  nets,  calling  each  by  Its  distinguishing 
name,  If  all  might  not  be  called  by  the  gen- 
eric name  of  seines,  certainly  the  gill  net  is  a 
species  of  trap  net  Hilbom  v.  Smith,  HI 
N.  W.  1062,  1083, 148  Mich.  474. 

GILSONITE 

Asphaltum  is  a  solid  valuable  mineral 
deposit,  commonly  called  "gilsonite,"  which 
is  found  In  a  vein  or  lode  in  rock  in  place. 
Webb  V.  American  Asphaltum  Mining  Co.,  157 
Fed.  203,  205. 


GIN 


See  Cotton  Gin. 
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'Gin"  is  distilled  alcoholic  spirits,  made 
from  rye  and  barley,  flavored  with  Juniper 
berries  or  turpentine.  It  is  notoriously 
strong  alcoholic  spirits.  When  diluted  and 
sweetened,  with  the  slight  flavor  of  buchu 
leaves  added,  it  would  be  and  doubtless  is  an 
attractive  drink  as  a  beverage.  Dr.  C.  Bou- 
vier  Specialty  Co.  v.  James,  118  S.  W.  381, 
133  Ky.  580. 

Gnr  AND  WATER 

In  considering  an  indictment  charging 
the  mixing  of  cantharides  with  '*gin  and  wa- 
ter," which  was  objected  to  on  the  ground  of 
ambiguity,  the  court  said:  **The  court,  Jury, 
and  accused  must  have  known  that  'gin  and 
water*  is  a  drink.  That  is  the  usual  accepta- 
tion and  meaning  of  those  words,  and  in 
that  sense  they  must  be  taken."  Madden  ?• 
State,  1  Kan.  340.  350. 

GIK  HOUSE 

As  house,  see  Housa 

GIK  MEN 

"Gin  men"   are  men  employed  In  coal 

mines  who  have  no  specific  work  to  do,  but 

are  hired  to  do  general  work,  or  any  kind 

1  of  work  they  are  ordered  to  do.    The  word  is 


aiKGER 
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probably  a  contraction  of  the  word  "general." 
Smith's  Adm'r  v.  North  Jelllco  Coal  Co.,  114 
S.  W.  785,  786,  131  Ky.  196.  28  Ij.  R.  A.  (N. 
8.)  1266. 

GINGER 

GINGER  ROOT  UNGROUND 

A  by-product  in  the  process  of  extract- 
ing the  essence  of  ginger  root,  which  results 
from  cracking  the  crude  root  in  a  machine 
and  running  it  through  a  still,  and  consists 
of  the  residue  of  the  process  pressed  into 
cakes,  is  not  within  the  provision  in  para- 
graph 667,  Tariff  Act  July  24,  1897,  c.  11,  g 
2,  Free  List,  30  Stat  201,  for  "ginger  root  un- 
ground."  Cracking  the  root,  so  that  it  is 
reduced  to  small  particles  and  pulverized,  is 
a  process  of  grinding.  Lewis  German  &  Co. 
V.  United  States,  128  Fed.  467. 

The  article  known  as  spent  ginger,  which 
is  a  by-product  from  the  treatment  of  ginger 
root  in  the  manufacture  of  ginger  extract, 
eta,  and  consists  of  a  dried  cake  of  ginger 
particles,  is  held  to  be  "ginger  root,  un- 
ground,"  as  enumerated  in  paragraph  667, 
Tariff  Act  July  24,  1897,  c.  11,  {  2,  Free  List, 
par.  667, 30  Stat.  201.  Lewis  German  &  Co.  v. 
United  States,  187  Fed.  817,  818,  70  C.  C.  A. 
315. 

GINSENG 

Growing  ginseng  as  growing  crop,  see 
Growing  Crops. 

GIRL 

Under  Code  1896,  §  4889,  declaring  that, 
if  "any  man  and  woman"  (within  the  pro- 
hibited degrees)  have  sexual  intercourse  to- 
gether, etc.,  they  must,  on  conviction,  be  pun- 
ished, an  indictment  charging  that  defend- 
ant, a  man,  being  father  of  O.  D.,  "a  girl," 
and  within  the  prohibited  degree  of  consan- 
guinity, etc.,  did  have  sexual  intercourse 
with  the  said  C.  D.,  etc.,  was  not  fatally  de- 
fective for  failure  to  charge  that  C.  D.  was  a 
'*woman,"  viz.,  a  female  having  passed  the 
age  of  puberty.  Dixon  v.  State,  41  So.  734, 
147  Ala.  91,  119  Am.  St  Rep.  57, 10  Ann.  Cas. 
957. 

GIST 

The  term  "gist  of  the  action,"  as  used 
in  Kurd's  Rev.  St  1905,  c.  72,  §  2,  authoriz- 
ing the  discharge  of  persons  arrested  in  civil 
actions,  except  when  malice  is  of  the  "gist 
of  the  action,"  means  the  gist  of  the  action 
which  'was  In  fact  brought  against  the  per- 
son, and  not  the  gist  of  an  action  which 
might  have  been,  but  which  in  fact  was  not, 
carved  out  of  the  original  transaction  or 
transactions.  Kellar,  Ettinger  &  Fink  v. 
Norton,  81  N.  E.  1037,  1038,  228  la  356. 


GIVE 

See  Offer  to  Give. 

Giving  away  liquor  as  famishing  liquor, 

see  Furnish. 

"The  strict  and  primary  significance  of 
the  word  *give'  is  to  bestow,  to  confer  or 
grant,  usually  without  any  price  or  reward 
as  a  donation  or  gratuity.  •  •  ♦  While 
the  word  does  not  invariably  indicate  an  in- 
tention to  make  a  gift,  that  is  its  usual  sig- 
nification. A  secondary,  but  entirely  proper, 
meaning  of  the  word  *give'  is  to  supply ;  to 
furnish;  to  afford."  Parol  evidence  of  sur- 
rounding circumstances  and  testator's  decla- 
rations is  admissible  in  an  action  by  an  ad- 
ministrator c.  t  a.  on  notes  executed  to  tes- 
tator by  a  legatee  to  show  that  the  clause 
giving  defendant  his  legacy,  reading,  "I  will, 
devise,  and  beijueath  to  P.  li.,  the  young  man 
I  raised,  in  addition  to  what  I  have  already 
given  him,  the  further  sum  of  five  hundred 
dollars,"  referred  to  the  sums  represented 
by  the  notes  as  the  amount  "already  given" ; 
it  being  necessary  to  explain  the  latent  ambi- 
guity arising  from  want  of  certainty  in  the 
reference  to  the  previous  gift.  Daugherty  v. 
Rogers,  20  N.  E.  779,  782,  119  Ind.  254,  3  L. 
R.  A.  847  (quoting  and  adopting  Johnston  v. 
Griest,  85  Ind.  508,  and  citing  and  adopting 
Cyclop.  Diet  and  Anderson's  Law  Diet). 

Where  the  evidence  showed  that  a  per- 
son accused  of  administering  a  drug  with  in- 
tent to  produce  an  abortion  gave  pills  to  the 
prosecutrix  with  directions  to  take  them  the 
next  day,  an  instruction  that  to  "administer" 
drugs  to  a  person  meant  to  "give"  them  to 
such  person  was  erroneous,  since  while  to 
"give"  drugs  to  a  person  may  in  some  cases 
include  the  idea  that  the  drugs  are  taken  in- 
to the  stomach,  it  could  not  have  that  mean- 
ing in  view  of  the  evidence.  State  v.  Stapp, 
151  S.  W.  971,  973,  246  Mo.  338. 

Deliver  synonymous 

The  word  "give"  may  be  treated  as  syn- 
onymous with  "deliver,"  which  is  the  mean- 
ing of  the  word  "furnish"  in  a  statute  mak- 
ing it  an  offense  to  "furnish"  liquor  to  mi- 
nors. Southern  Express  Co.  v.  State,  58  S. 
E.  67,  69,  1  Ga.  App.  700. 

As  ezpression  of  gift 

In  view  of  the  other  provisions  of  the 
prohibitory  law,  the  section  thereof  which 
forbids  the  "giving"  of  intoxicating  liquor  to 
minors  must  be  construed  to  have  reference 
only  to  gifts  properly  so  called,  and  not  to 
sales,  and  therefore  a  conviction  upon  an  in- 
formation drawn  under  that  section  cannot 
be  sustained  by  proof  that  the  defendant  sold 
intoxicating  liquor  to  a  minor.  State  v. 
Fletcher,  87  Pac.  729,  730,  74  Kan.  620  (cit- 
ing Commonwealth  v.  Davis,  12  isush.  [75 
Ky.]  240 ;  Young  v.  State,  58  Ala.  358 ;  Park- 
inson v.  SUte,  14  Md.  184,  74  Am.  Dec.  522). 
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Oraat  synonymoiu 

The  word  "grant"  Is  synonymous  witb 
the  word  "give."  Qnrnsey  v.  Northern  Cali- 
fornia Power  Co.,  94  Pac  858,  862,  7  CaL 
App.  534. 

Under  a  warranty  deed  in  the  usual 
form,  with  a  provision  that  the  possession  of 
said  above-described  premises  is  to  be  given 
to  party  of  second  part,  her  heirs  and  as- 
signs, on  or  before  the  1st  day  of  March, 
1901,  the  word  "given"  must  be  construed 
as  synonymous  with  the  word  "granted." 
Schwitz'gebel  y.  Beakey,  105  Pac.  42,  43,  81 
Kan.  38. 

"Give"  and  "receive"  are  synonymous 
with  "grant"  and  "accept"  Where  all  these 
words  appear  in  the  same  phrase,  the  princi- 
ple of  ejusdem  generis  forbids  their  being 
taken  to  indicate  acts  of  antagonistic  quali- 
ty. Standard  Oil  Co.  v.  U.  S.,  164  Fed.  376, 
390,  90  C.  C.  A.  364. 

Ordinary  and  accepted  meanings  of 
give"  and  "receive"  are  synonymous  with 
grant"  and  "accept"    U.  S.  v.  Bunch,  165 

Fed.  736,  739   (citing  Standard  Oil  Co.  v. 

United  States,  164  Fed.  376,  90  C.  0.  A.  364). 

As  sign 

The  word  "give,"  in  a  statute  requiring 
that  one  shall  "give"  bond,  does  not  imply 
that  he  shall  sign  a  bond  as  principal,  espe- 
cially where  there  is  nothing  in  the  stipula- 
tions or  conditions  of  the  bond  which  require 
that  it  shall  be  signed  by  the  principal. 
Clark  V.  Bank  of  Hennessey,  79  Pisic.  217,  222, 
14  Okl.  572,  2  Ann.  Cas.  219. 

Transf or  of  title  imported 

Property  can  be  as  effectually  transfer- 
red by  gift  as  by  sale,  and  the  word  "give" 
is  as  expressive  of  a  transfer  of  title  as  the 
word  "sell."  In  re  Soulard*s  Estate,  43  S. 
W.  617,  622,  141  Mo.  642. 

While  the  primary  meaning  of  the  word 
"give"  is  to  transfer  ownership  or  possession 
without  compensation,  it  has  a  secondary 
popular  meaning  of  putting  into  another's 
possession  on  any  terms,  whether  for  a  con- 
sideration or  as  a  gift  Spencer  v.  Potter's 
Estate,  80  AU.  821,  825,  85  Vt  1. 

GIVE  AND  BEQUEATH 

The  word  "bequeath"  is  naturally  ap- 
plicable to  the  transmission  by  will  of  per- 
sonal property;  but,  when  it  is  associated 
with  the  word  "give,"  it  may  transmit  not 
only  personal,  but  real,  property.  Campbell 
V.  Cole,  64  Atl.  461,  462,  71  N.  J.  Bq.  327. 

As  devise 

The  words  "give  and  bequeath,"  in  a 
will  disposing  of  personalty  and  realty,  are 
the  equivalent  of  "devise."  Hoefliger  v.  Hoe- 
fliger,  107  N.  W.  312,  313,  132  Iowa,  575. 

Realty  may  pass  under  a  residuary 
clause  of  a  will  using  the  words  "give  and 
bequeath,"  although  the  word  "devise"  is  not 


used  therein.    Rickman  v.  Meier,  72  N.  B. 
1121,  1126,  213  IlL  507. 

Guns    AWAT    OB    OTHERWISE    DIS- 
POSE OF 

See  Sell,  Qive  Away,  or  Otherwise  Dis- 
pose ot 

GIVE  COLOR 

"As  a  term  of  pleading,  the  phrase  'give 
color*  signifies  an  apparent  or  prima  fade 
right,  and  the  meaning  of  the  rule  that  every 
pleading  in  confession  and  avoidance  must 
give  color  is.  that  it  must  admit  an  apparent 
right  in  the  opposite  party,  and  rely  on  some 
new  matter  by  which  the  apparent  right  is 
defeated."  Shipp  v.  Patton,  93  S.  W.  1038, 
1034,  123  Ky.  65  (quoting  and  adopting  Steph. 
PI.  p.  206). 

GIVE,  DEVISE,  AND  BEQUEATH 

The  words  in  a  will,  **I  give,  devise,  and 
bequeath  to  my  daughter.  A.,"  certain  real 
property  described,  are  sufficient  to  pass  the 
fee  to  the  devisee  named.  Aneshaensel  v. 
Twyman,  85  N.  E.  788,  789,  42  Ind;  App.  354. 

Where  circumstances  indicated  that  a 
sale  of  testator's  property  would  be  neces- 
sary, and  the  entire  will  showed  that  he 
probably  contemplated  that  there  should  be  a 
sale,  a  provision  that  he  did  "give,  devise, 
and  bequeath"  to  his  two  sons  each  $500,  and 
$500  to  three  daughters,  who  should  share 
equally  of  his  estate,  both  real  and  personal, 
with  the  two  sons,  the  word  "devise"  was  not 
used  in  its  technical  or  legal  sense,  but  as 
synonymous  with  "give"  and  "bequeath*** 
Schwlngel  v.  Anthers,  101  N.  W.  335,  336»  72 
Neb.  643,  650. 

GIVE  nr  HIS  VOTE 

In  a  statute  providing  the  punishment  for 
any  person  who  shall  fraudulently  vote,  the 
word  "vote"  imports  a  ballot  marked  accord- 
ing to  law ;  and  it  follows  that  it  is  sufficient 
in  a  complaint  for  a  violation  of  the  statute  to 
charge  that  accused  did  "give  in  his  vote/* 
inasmuch  as  it  follows  from  this  that  tlie 
ballot  was  marked  for  some  or  all  of  the 
officers  then  to  be  voted  for,  and  the  com- 
plaint is  sustained  by  the  proof  of  such  vot- 
ing for  any  one  of  them,  without  an  aver- 
ment of  the  particular  office  or  officers  for 
whom  or  for  which  he  voted.  State  t.  Cus- 
ter, 66  Aa  306,  308,  28  K.  I.  222. 

GIVE  NOTICE 

The  quoted  words  in  section  1433,  Bal- 
llnger's  Ann.  Codes  &  St,  that  the  clerk 
shall  inform  'the  Judge  of  the  superiof  court 
who  may  'give  notice,' "  will  be  construed  to 
mean  that  the  judge  may  "cause"  notice  to  be 
given,  such  as  required  by  section  1434. 
Thomas  v.  Van  Zandt,  106  Pac  141,  144,  50 
Wash.  595. 
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Under  statutes  providing  that  a  party 
desiring  to  appeal  may  serve  on  the  prevail- 
ing party  written  notice  "that^ie  appeals  from 
such  judgment  or  order/'  and  providing  that 
no  appeal  shall  be  dismissed  for  any  infor- 
mality or  defect  In  the  notice  of  appeal,  the 
phrases  **intentlon  to  appeal,"  "will  appeal," 
or  ''give  notice  of  their  application  to  ap- 
peal," are  equivalent  to  the  more  direct 
phraseology  of  the  statute,  and  will  effect 
an  appeal;  and  a  notice  reading,  ''Will 
please  take  notice  that  the  def«[idant,  L.  J., 
has  appealed,"  etc.,  is  sufficient  to  effect  an 
appeaL  James  v.  James,  77  Pac.  1062,  35 
Wash.  665  (citing  Banahan  v.  Qlbbons,  62 
Pac  773,  23  Wash.  255 ;  In  re  Murphy's  Es- 
tate, 66  Pac.  424,  26  Wash.  222;  Brown  v. 
Calloway,  75  Paa  630,  84  Wash.  178). 

GIVEN 

See  Duly  Given  or  Made. 

Where  the  Judge,  after  having  read  a 
requested  instruction  to  the  jury  which  had 
been  marked  ^given,"  stated  that  he  wished 
to  modify  it,  and  immediately  concluded  not 
to  give  the  same,  and  orally  so  stated  to  the 
Jury,  whereupon  he  marked  It  "refused,"  the 
instruction  being  plainly  erroneous,  and  de- 
fendant's right  to  review  the  same  having 
been  preserved  by  the  court's  marking  the 
same  "refused,"  defendant  was  not  preju- 
diced by  the  cooirt's  oral  statement  that  he 
wished  to  modify  the  instruction  which  was 
objectionable,  under  Prac.  Act,  §  53,  provid- 
ing that  the  court  shall  not  modify  instruc- 
tions given  otherwise  than  in  writing.  Chi- 
cago &  B.  I.  R.  Co.  V.  Zapp,  70  N.  EX  623, 
624,  209  111.  339. 

A  railroad  company  subject  to  the  in- 
terstate commerce  laws,  which  paid  rebates 
to  a  shipper  in  1904,  is  subject  to  prosecu- 
tion therefor  under  the  Elkins  act  (Act  Feb. 
19,  1903,  c.  708,  §  1,  32  Stat  847),  although 
the  agreement  therefor  was  made  before  the 
passage  of  such  act.  Such  agreement  was 
unlawful  and  unenforceable  under  the  orig- 
inal Interstate  commerce  law,  and  the  re- 
bates cannot  be  said  to  have  been  "given," 
within  the  meaning  of  the  Elkins  act,  until 
their  actual  payment,  and,  as  so  construed, 
the  act  as  applied  to  such  a  case  is  not  an 
ex  post  facto  law.  United  States  v.  Great 
Northern  R.  Co.,  157  Fed.  288,  289. 

As  delirered 

In  a  suit  to  set  aside  an  alleged  fraudu- 
lent conveyance  from  a  husband  to  his  wife, 
which  he  claimed  was  made  in  payment  of  a 
debt  due  for  money  borrowed  by  him,  the 
f&ct  that  in  a  will  executed  by  him  he  di- 
rected the  payment  of  such  money,  and  re- 
ferred to  it  as  having  been  given  to  him  by 
his  wife,  did  not  prove  that  there  was  no 
debt;  It  not  being  clear  that  he  used  the 
word  "given"  in  any  different  sense  than 
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"delivered,"  or  as  indicating  that  it  was  re- 
ceived as  a  gift  Dresser  v.  Zabrlskle  (N.  J.) 
39  Ati.  1066,  1067. 

flvrvendered  or  crAnted  synonyatous 

Under  a  warranty  deed  in  the  usual 
form,  with  a  provision  that  the  possession  of 
said  above-described  premises  to  be  given  to 
party  of  ttie  second  part,  her  heirs  and  as- 
signs, on  or  before  the  1st  day  of  March, 
1901,  the  word  "given"  must  be  construed 
as  synonymous  with  the  word  "surrendered" 
or  "granted."  Schwltzgebel  v.  Beakey,  105 
Pac.  42,  43,  81  Kan.  38. 

GIVEN  BT  THE  CONDUOTOR 

Where  It  was  plaintiff  engineer's  duty 
under  the  rules  not  to  start  his  train  until 
the  proper  signal  was  given  by  the  conductor, 
if  he  did  so  he  could  not  recover  for  result- 
ing injuries;  but  if,  when  the  conductor 
could  not  be  seen,  it  was  customary  for  the 
conductor  to  signal  the  brakeman  and  for 
him  to  pass  it  to  the  engineer,  and  plaintiff 
received  a  signal  to  go  ahead  from  the  brake- 
man  in  the  usual  way,  and  acted  upon  it  in 
good  faith,  believing  it  had  come  from  the 
conductor,  the  signal  was  "given  by  the  con- 
ductor" within  the  meaning  of  the  rule,  and 
plaintiff  could  recover.  Cincinnati,  N.  O. 
&  T.  P.  R.  Co.  V.  Slivers  (Ky.)  126  S.  W.  120, 
123. 

GIVEN  FOR  A  PATENT  RIGHT 

Notes  given  in  payment  for  the  stock  of 
a  corporation  to  which  the  payee  had  as- 
signed patent  rights  were  not  given  for  a 
patent  right  within  Act  April  12,  1872  (P.  L. 
60),  requiring  that  such  a  note  have  the 
words  "given  fbr  a  patent  right"  written 
across  its  face.  ShoweU  v.  Barr,  76  AtL  718, 
228  Pa.  42. 

GIVING  AWAT 

"Giving  away,"  within  Wilson's  Rev. 
&  Ann.  St  1903,  f  3407,  punishing  any  per- 
son who  shall  sell  at  retail  or  give  away 
upon  any  pretext  intoxicating  liquors  with- 
out having  obtained  a  license,  must  be  a 
"giving  away"  on  a  pretext,  and  a  simple 
act  of  giving  away  intoxicating  liquors,  un- 
accompanied by  an  Intention  to  evade  the 
law,  is  not  necessarily  a  crime,  and  an  In- 
formation for.  giving  away  on  any  pretext 
Intoxicating  liquors  must  state  the  name  of 
the  person  to  whom  the  gift  was  made  and 
the  pretext  under  which  the  gift  was  made, 
so  that  accused  may  know  the  offense  he  is 
required  to  defend  against.  Weston  v.  Terri- 
tory, 98  Pac.  360,  861,  1  Okl.  Cr.  R.  407  (quot- 
ing and  adopting  the  definition  in  State  v. 
Ball,  43  N.  W.  399,  27  Neb.  604). 

"Giving  away"  intoxicating  liquors  Is 
within  the  inhibition  of  Acts  1902,  p.  92,  f 
90,  forbidding  furnishing  liquor,  but  not  ex- 
pressly forbidding  giving,  though  the  law  re- 
pealed thereby  did  expressly  forbid  the  giv- 
ing away  of  intoxicating  Uquors.  State  v. 
Xagne,  56  Ati.  635,  76  Y t  118. 
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"Giving  In  payment,"  within  dv.  Oode^ 
art  2655,  providing  that  the  giving  in  pay- 
ment is  an  act  by  wliich  a  debtor  gives  a 
thing  to  a  creditor,  who  is  willing  to  receive 
it  in  payment  of  the  sum  which  is  due, 
means,  when  applied  to  a  contract  of  sale, 
that  the  price  or  value  of  the  thing  given  is 
fixed  and  agreed  on;  but  there  is  no  such 
rule  with  regard  to  donations,  though  in 
case  of  a  gratuitous  donation  the  value  of 
the  thing  may  be  inquired  into,  for  the  pur- 
pose of  ascertaining  whether  or  not  it  ex- 
ceeds the  disposable  portion,  and  in  cases 
of  conveyances  purporting  to  be  remunera- 
tive or  onerous  donations,  such  values  may 
be  inquired  into,  to  determine  whether  they 
are  what  they  purport  to  be,  or  whether  they 
are  real  or  gratuitous  donations  and  subject 
to  the  rules  applicable  thereto.  Hearsey  v. 
Craig,  53  South.  17,  20, 126  La.  824. 

GUSS 

See  Buttons  of  Glass;  Cylinder  Glass; 
Prismatic  Glass;  Wire-Glass. 

Articles  of  glass  ornamented,  decorated, 
etc.,  see  Articles  within  Tariff  Act 

Manufactures  of,  see  Manufactures- 
Manufactured  Articles. 

Congress  in  its  tariff  legislation  having 
distinguished  between  glass  and  the  form  of 
glass  known  as  paste,  articles  in  chief  value 
of  paste,  cut,  are  not  within  the  provision  of 
Schedule  B,  par.  100,  in  Tariff  Act,  for  goods 
in  chief  value  of  cut  ''glass,"  but  are  dutia- 
ble as  manufactures  of  '^paste,"  under  para- 
graph 112.  United  States  v.  New  York  Mer- 
chandise Co.,  167  Fed.  684,  685. 

In  the  paragraph  of  the  Tariff  Act  pro- 
viding for  "vessels  or  articles  of  'glass,' 
•  ♦  ♦  all  the  foregoing  filled  and  unfilled, 
and  whether  their  contents  be  dutiable  or 
free,"  the  reference  to  the  filling  of  such 
articles  does  not,  in  view  of  the  history  of 
the  legislation,  imply  that  only  articles  capa- 
ble of  being  used  as  containers  are  covered 
by  the  paragraph;  and  miscroscope  slides 
cannot  for  that  reason  be  excluded.  The 
words  ''filled  or  unfilled"  may  be  interpreted 
distrlbutively,  and  would  thus  apply  only  to 
"all  the  foregoing"  which  were  capable  of 
being  filled.  O.  G.  Hempstead  &  Son  v.  Unltr 
ed  States,  158  Fed.  584,  587,  86  C.  0.  A.  42. 

"Glass  bottles  •  •  •  filled  or  unfill- 
ed," as  used  in  the  paragraph  of  the  Tariff 
Act  imposing  a  duty  thereon  as  "glass  or 
glassware,"  does  not  include  a  cork,  wiring, 
or  other  fitting  to  preserve  the  contents. 
James  A.  Hayes  &  Co.  v.  United  States,  150 
Fed.  63,  67,  80  C.  C.  A.  17. 

In  construing  the  provision  in  Tariff  Act 
July  24,  1897,  c.  11,  I  2,  Free  List,  par.  565, 
30  Stat  198,  for  "glass  plates  or  discs,  rough 
cut  or  unwrought,'*  with  the  proviso  that 
"discs  exceeding  eight  inches  in  diameter  may 


be  polidied  sufficiently  to  enable  the  charac* 
ter  of  the  glass  to  be  determined,"  held,  that 
the  proviso  does  not  require  the  exclusion 
from  said  paragraph  of  polished  square 
plates  less  than  eight  inches  across, 
where  the  polling  is  done  simply  to  deter- 
mine the  character  of  the  articles,  is  of  no 
other  use,  and  is  taken  off  in  their  manu- 
facture. Hensel,  Bruckmann  &  Lorbacher  v. 
United  States,  139  Fed.  95,  96. 

Glassware  ornamented  with  metal  fili- 
gree work  held  dutiable  as  "articles  of 
glass,  ♦  ♦  ♦  ornamented,  decorated,"  etc., 
under  Tariff  Act  July  24,  1897,  c  11,  f  1, 
Schedule  B,  par.  100,  50  Stat  157,  regardless 
of  whether  glass  or  metal  is  the  component  of 
chief  value.  Gallenkamp  ▼•  Rachman,  147 
Fed.  769,  770. 

GLASS  ET£S 

Dutiable  as  articles  of  glass  ornamented, 
etc.,  see  Articles  within  Tariff  Act 

GUVSSWAIIE 

The  tenn  "glassware,**  In  the  provision 
for  "blown  glassware**  in  Tariff  Act  July 
24,  1897,  c.  11,  {  1,  Schedule  B.  par.  100,  30 
Stat  157,  is  not  a  term  of  general  commer- 
cial designation.  United  States  T.  Dorandy 
137  Fed.  382,  69  C.  O.  A  566. 

GLAZED  BRICK 

Brick-glazed,  see  Brick. 

GLEBE 

"No  parish  church,  as  such,  oould  have 
a  legal  existence  until  consecration;  and 
consecration  was  expressly  inhibited  unless 
upon  a  suitable  endowment  of  land.  The 
canon  law,  following  the  dvil  law,  required 
such  endowment  to  be  made  or  at  least  as- 
certained, before  the  building  of  the  church 
was  begun.  ♦  ♦  ♦  This  endowment  was 
in  ancient  times  commonly  made  by  an  allot- 
ment of  manse  and  *glebe,*  by  the  lord  of  the 
manor,  who  thereupon  became  the  patron  of 
the  church.  Other  persons  also  at  the  time 
of  consecration  often  contributed  small  por- 
tions of  ground,  which  is  the  reason,  we  are 
told,  why.  In  England,  in  many  parishes, 
the  glebe  is  not  only  distant  from  the  manor, 
but  lies  in  remote,  divided  parcels.  ♦  •  • 
Whenever  •  ♦  •  within  the  province, 
previous  to  the  Revolution,  an  Episcopal 
church  was  duly  erected  by  the  crown,  in 
any  town,  the  parson  thereof  regularly  in- 
ducted had  a  right  to  the  glebe  in  perpetual 
succession.  Where  no  such  church  was  duly 
erected  by  the  crown,  the  glebe  remained  as 
an  hseredltas  jacens,  and  the  state,  which 
succeeded  to  the  rights  of  the  crown,  might 
with  the  assent  of  the  town,  alien  or  incum- 
ber it  or  might  erect  an  Episcopal  church 
therein,  and  collate,  either  directly,  or 
through  the  vote  of  the  town,  indirectly,  its 
parson,   who  would  thereby   become  seised 
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of  ilie  glebe  Jure  ecceleste  and  be  a  corpora- 
tion capable  of  transmitting  tbe  inheritance." 
Story,  J.,  in  Pawlet  v.  Clark,  9  Oranch,  292, 
330,  334,  3  L.  Ed.  735.  '*Upoa  the  sale  of  the 
giebe,  the  proceeds  become  parochial  proper* 
ty,  and  must  be  applied  for  the  common  bene- 
fit, the  maintenance  of  the  minister,  the  re* 
pairs  of  the  churches,  and  other  parochial 
expenses,  by  the  Testry,  in  good  faith.  But 
the  mode,  and  extent,  and  circumstances,  un- 
der which  the  fund  is  to  be  applied,  are  nec- 
essarily left  to  the  discretion  of  the  vestries 
from  time  to  time  chosen."  Story,  J.,  in  Ma- 
son v.  Muncaster,  9  Wheat.  445,  453,  6  L. 
Ed.  131. 

GLUCOSE 

The  term  "glucose"  is  obnoxious  to 
many,  if  not  a  majority,  of  the  public,  and 
is  misunderstood  by  them.  They  do  not 
kuow  that  in  this  country  glucose  is  now 
made  entirely  from  corn,  and  that  the  terms 
"glucose"  and  "com  syrup"  are  commercial- 
ly synonymous.  This  fact  is  known  to  the 
manufacturers,  and  perhaps  to  the  deal- 
ers. A  prejudice  exists  against  the  term 
"glucose,"  because  that  material  can  be  man- 
ufactured from  many  substances,  including 
sawdust.  In  Europe  it  is  made  mainly  of 
potatoes.  By  many  it  is  associated  with  a 
glue  factory.  In  this  country  "corn  syrup" 
and  "glucose"  are  not  only  commercially  syn- 
onymous terms,  but  it  is  stated  by  coimsel 
for  respondent  that  they  are  permitted  to 
be  so  used  in  all  the  other  states.  We  have 
not  verified  this  statement,  but,  as  it  is  not 
challenged,  we  assume  it  to  be  correct.  Peo- 
ple V.  Harris,  97  N.  W.  402,  403,  135  Mich. 
136. 

Judicial  notice  should  be  taken  that 
"glucose"  is  an  element  entering  into  many 
different  articles  of  food  and  is  not  used  by 
itself  as  such.  "To  the  ancients  'honey*  was 
known  by  the  name  of  'glucose,'  and  it  is 
still  somewliat  difficult  to  draw  the  line  of 
demarcation.  Furthermore,  it  is  a  matter 
of  common  knowledge  that  honey  deposited 
by  the  honey  bee  Is  on  occasion  almost  en- 
tirely pure  'glucose,'  dependent  upon  the  food 
which  the  bee  may  eat."  People  v.  Berghoff, 
95  N.  y.  Supp.  257,  258,  259,  47  Misc.  Rep.  1. 

GLUE 

So-called  "bone  size,"  used  for  filling 
and  softening  corduroys,  is  not  "glue,"  with- 
hi  Tariff  Act  July  24,  1897,  c.  11,  §  1,  Sched- 
ule A,  30  Stat.  152.  G.  W.  Sheldon  &  Co.  v. 
United  States,  1^7  Fed.  494. 

A  bequest  of  "glue" 'by  a  manufacturer 
thereof  includes  gelatine,  where  both  prod- 
ucts were  made  from  the  same  stock  and  by 
the  same  process  in  the  "glue  factory"  of 
testator.  Brown  v.  Clothey,  79  N.  E.  269, 
270,  198  Mass.  2lh 


GLYCEROPHOSPHATE 

As  medicinal  preparation. 
Preparation. 


see  Medicinal 


GO 

A  decree  distributed  the  residuary  estate 
of  a  testator  to  a  trustee  named  in  the  will, 
"in  trust  tQ  manage,  control,  and  care  for  said 
property  and  the  accumulations  thereof'  un- 
til the  youngest  surviving  child  of  the  testa- 
tor reached  majority,  "and  then  to  go"  one- 
third  to  the  widow  and  the  remainder  in 
cQual  shares  to  the  surviving  children  of  the 
testator.  It  also  provided  that  in  the  mean- 
time the  income  should  annually  be  distrib- 
uted to  the  widow  and  children  In  the  same 
proportions.  Held,  that  the  words  "to  go" 
were  clear  words  of  direct  grant  or  devise, 
and  that  under  the  same  the  widow  took  a 
vested  estate  in  remainder,  which  on  her 
death  intestate  before  the  termination  of  the 
trust  descended  to  her  heirs,  notwithstand- 
ing the  provisions  of  Civ.  Code,  §  863,  that 
"every  express  trust  in  real  property  ♦  ♦  ♦ 
vests  the  whole  estate  in  the  trustees  subject 
only  to  the  execution  of  the  trust,"  and  that 
"the  beneficiaries  take  no  estate  or  interest 
in  the  property,  but  may  enforce  the  perform- 
ance of  the  trust";  the  estate  which  a  trus- 
tee takes  by  virtue  of  such  section  not  being 
necessarily  a  fee,  but  only  such  estate  as  is 
required  for  the  execution  of  his  trust.  Keat- 
ing V.  Smith,  97  Pac.  300,  303. 154  Cal.  186. 

GO  OUT  OF  OFFICE 

See  Out  of  Office. 

GO  TO 

As  revert,  see  Revert 

Where  a  testator  in  his  will  directs  that 
certain  property  after  the  death  or  remar- 
riage of  his  widow  "shall  go  to  and  belong 
to"  other  relatives,  the  words  "go  to  and  be- 
long to"  are  not  equivalent  to  "pay  and  di- 
vide." On  the  marriage  or  death  of  the  wid- 
ow the  property  "goes  to" — that  is,  moves, 
passes,  proceeds,  and  belongs  to;  that  is, 
comes  under  the  physical  power  of,  and  is  at 
the  disposal  of — those  persons  to  whom  the 
legal  title  was  transferred  at  his  death. 
Thus  the  language  used  correctly  describes 
the  progress  of  the  tangible  property  from 
the  possession  of  the  testator  to  that  of  the 
beneficiary,  and  has  nothing  of  the  meaning 
of  "paying  and  dividing."  In  re  Hitchins* 
Estate,  89  N.  X.  Supp.  472,  476,  43  Misc.  Rep. 
485. 

Testator  bequeathed  to  his  wife  and  to 
his  son  and  daughter  each  an  undivided  one- 
third  of  all  of  his  property,  declaring  that  all 
revenues  arising  from  the  property  bequeath- 
ed to  the  children  should  "go  to"  the  wife  un- 
til the  children  became  of  age  or  should 
reach  majority,  according  to  the  laws  of 
Montana,  after  which  the  children  should 
have  their  portions  absolutely,  tbe  wife  be- 
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ing  directed  to  take  and  receive  all  the  reve- 
nues of  the  property  of  both  the  children  and 
use  the  same  for  their  support  and  education. 
Held,  that  the  words  *'go  to/'  as  so  used, 
were  not  to  be  construed  as  equivalent  to 
'*glve,"  "devise,"  or  **bequeath/*  and  hence 
did  not  vest  in  the  wife  any  right  to  the  sur- 
plus of  the  income  of  the  children's  portion 
not  exi)ended  for  their  support  and  educa- 
tion. Spedcart  v.  Schmidt,  190  Fed.  499,  505, 
111  C.  O.  A.  331. 

GOES  TO  filS  OBEDIBIXJTT 

An  instruction  that  certain  evidence  of  a 
witness  "goes  to  his  credibility"  is  equivalent 
to  telling  the  Jury  that  it  affects  his  credibili- 
ty, and  imports  that  the  evidence  referred  to 
weakens  the  credibility  of  the  witness.  Stull 
V.  State,  84  S.  W.  1059,  1060,  47  Tex.  Cr.  R. 
547  (citing  Howard  v.  State,  8  S.  W.  929,  25 
Tex.  App.  686 ;  Poyner  v.  State,  51  S.  W.  376, 
40  Tex.  Cr.  R.  640 ;  Crockett  v.  State,  49  S. 
W.  392,  40  Tex.  Cr.  R.  178). 

OOINO  AT  LABOE 

See  At  Large. 

GOING  BUSINESS  OR  CONCERN 

"Going  business*'  is  a  term  applied  to  a 
corporation  which  is  "still  prosecuting  its 
business  with  the  prospect  and  expectation  of 
continuing  to  do  so,  even  though  its  assets 
are  insufficient  to  pay  its  debts."  It  means 
"that  it  continues  to  transact  its  ordinary 
business."  Contra  Costa  Water  Co.  v.  City 
of  Oakland,  113  Pac.  668,  682,  159  Cal.  323 
(quoting  Corey  v.  Wadsworth,  11  South.  350, 
353,  99  Ala.  68,  23  L.'R.  A.  618,  42  Am.  St 
Rep.  29;  White,  Potter  &  Paige  Mfg.  Co.  v. 
Henry  B.  Pettes  Importing  Co.,  30  Fed.  864, 
865 ;  4  Words  and  Phrases,  p.  3103).- 

Although,  after  its  organization,  a  manu- 
facturing corporation  became  a  legal  entity, 
yet  it  was  not  a  "going  concern"  where  it  did 
not  manufacture  the  articles  which  it  was 
organized  to  make,  and  had  no  capital  to 
begin  business;  and  hence  persons  purchas- 
ing unissued  stock  at  less  than  par,  with 
knowledge  of  the  facts,  are  liable  to  subse- 
quent creditors  for  cori)orate  debts.  Utica 
Fire  Alarm  Telegraph  Co.  v.  Waggoner 
Watchman  Clock  Co.,  132  N.  W.  502,  504,  166 
Mich.  618  (citing  4  Words  and  Phrases,  p. 
3103). 

A  manufacturing^  plant  is  not  a  "going 
concern,"  so  as  to  require  supplies  for  opera- 
tion, within  Code  Va.  Supp.  1898,  §  2485,  giv- 
ing a  lien  to  persons  furnishing  such  sup- 
plies, until  the  plant  is  complete  by  the  com- 
bination of  the  site,  structure,  machinery, 
and  motive  power.  American  Woodworking 
Machinery  Co.  v.  Agelasto,  136  Fed.  399,  401, 
69  C.  C.  A.  243. 

GOING  VAIiUE 

"Going  value"  of  a  water  company  fur- 
nishing water  to  a  city  without  contract  as 


to  price,  within  the  rule  that  the  company  Is 
entitled  to  recover  as  a  fair  compensation 
for  the  service  a  just  pro];>ortion  of  the  oper- 
ating expenses,  taxes,  and  costs  of  adminis- 
tration paid  by  the  oompany  and  of  a  just 
and  reasonable  retnm  on  the  cost  of  repro- 
ducing its  plant  and  its  going  value,  is  the 
excess  of  the  cost  of  reproduction  based  on 
the  fact  that  the  system  of  the  company  is  in 
operation,  not  only  with  capacity  to  supply 
the  city,  bnt  actually  supplying  the  city ;  not 
only  with  a  capacity  to  earn,  but  actually 
earning.  C.  H.  Yenner  Ca  v*  Urbana  Water- 
works, 174  Fed.  348,  362  (C.  a)  (quoting  and 
adopting  the  definition  in  National  Water- 
works Co.  V.  Kansas  City,  62  Fed.  853,  10  C. 
C.  A.  665,  27  Lu  R.  A.  827). 

GOD'S  ACRE 

"The  place  where  the  dead  are  deposited 
all  civilized  nations  and  many  barbarous 
ones  regard  in  some  measure,  at  least,  as 
consecrated  ground.  In  the  old  Saxon  tongue 
the  burial  ground  of  the  dead  was  'God's 
acre.*  One  who  buys  the  privilege  of  burying^ 
ills  dead  kinsmen  or  friends  in  the  cemetery 
acquires  no  general  right  of  property;  he 
acquires  only  the  right  to  bury  the  dead,  for 
he  may  not  use  the  ground  for  any  other 
purpose  than  such  as  connected  with  the 
right  of  sepulture.  Beyond  this  his  title 
does  not  extend.  He  does  not  acquire,  in 
strict  sense,  an  ownership  of  the  ground. 
All  that  he  does  acquire  is  the  right  to  use 
the  ground  as  a  burial  place.*'  Anderson  v. 
Acheson,  110  N.  W.  335,  337,  132  Iowa,  744. 
9  L.  R.  A.  (N.  S.)  217  (quoting  from  the  opin- 
ion in  Dwenger  v.  Geary,  113  Ind.  106,  14  N. 
B.  903). 

The  burial  place  of  the  dead  has  among 
all  nations  and  in  all  times  been  deemed 
sacred,  and  our  Anglo  Saxon  forefathers  call- 
ed it  "God's  acre."  Hertle  v.  Riddell,  106  S. 
W.  282,  286,  127  Ky.  623,  15  L.  R.  A.  (N.  S.) 
796,  128  Am.  St  Rep.  364. 

GOLD  CERTIFICATE 

A  "gold  certificate"  issued  under  the  act 
of  Congress  is  properly  called,  in  an  indict- 
ment for  stealing,  "a  United  States  Treasury 
note."  Its  designation  as  a  certificate  would 
merely  have  pointed  out  with  more  particu- 
larity what  sort  of  a  note  it  was,  but  such 
detail  was  not  requisite.  Randall  ▼•  State,  22 
Atl.  45,  46,  53  N.  J.  Law,  485. 

GONE  FROM  THE  BAR 

The  phrase  "gone  from  the  bar,"  as  used 
in  Practice  Act,  |  160  (P.  L.  1903,  p.  580),  pro- 
viding that  plaintiff  shall  have  no  right  to 
submit  to  a  nonsuit  after  the  jury  have  "gone 
from  the  bar"  to  consider  their  verdict, 
means  when  the  Jury  have  actually  entered 
upon  the  consideration  of  their  verdict, 
whether  such  action  takes  place  within  the 
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precincts  of  tbe  courtroom  or  in  some  other- 
place  provided  for  their  use.  Dobkiu  y.  Dltt- 
mera,  68  Atl.  1013,  76  N.  J.  Law,  23& 

GOOD 

See  Perfectly  Good ;  Public  Good ;  Stand 
Ctood. 

Aeeeptaaoe  imported 

The  certification  of  a  check  by  a  bank 
that  it  is  "good"  Is  equivalent  to  acceptance. 
First  Nat  Bank  of  Detroit  T.  Gurrle,  110  N. 
W.  499,  501,  147  MiCh.  72,  9  L.  B.  A.  (N.  S.) 
698,  118  Am.  St  Rep.  537,  11  Ann.  Gas.  241 
(quoting  and  adopting  definition  in  Mer- 
chants' Bank  y.  State  Bank,  10  WalL  [77  U. 
8.]  604,  19  L.  Ed.  1008). 

As  sound 

In  an  action  for  the  breach  of  a  con- 
tract for  the  dellyery  of  "good  merchantable 
com,'*  an  instruction  using  the  phrase  "sound 
merchantable  com'*  is  not  erroneous,  for  the 
words  "sound"  and  "good**  mean  substantial- 
ly the  same.  Stahr  y.  Hickman  Grain  Co., 
116  S.  W.  784,  786,  132  Ky.  496. 

Where,  in  an  action  for  injuries  on 
a  defective  sidewalk,  defendant  asked  in- 
structions which  required  it  to  maintain  a 
sound  and  sufficient  walk,  it  was  not  preju- 
diced by  another  instruction  requiring  the 
maintenance  of  sidewalks  in  **good**  and  rea- 
sonably safe  condition.  City  of  Aledo  t. 
Honeyman,  70  N.  B.  338,  339,  208  HI.  415. 

As  svitaUe 

An  Instruction,  in  the  language  of  Kir- 
by's  Dig.  I  6644,  defining  a  railroad  com- 
pany*s  duty  to  maintain  stock  guards  is  not 
objectionable  because  It  uses  the  words 
"good"  and  "suflJclent,"  while  the  statute 
uses  the  words  "suitable"  and  "safe";  the 
words  being  substantially  the  same.  Kansas 
City  Southern  Ry.  Co.  v.  Greer,  119  S.  W. 
1121,  1123,  90  Ark.  531. 

As  vatamisl&edy  homomMe 

Defendant  in  complaining  of  plaintilT,  a 
general  freight  agent,  wrote  to  the  general 
manager  of  the  railroad  that  plaintiff  told 
bim  one  tldng  and  wired  the  agent  another, 
and  eonduded  with  a  separate  paragraph, 
saying  tliat  the  plaintiff  was  not  a  reliable 
man  in  any  respect,  and  that  his  word  was  not 
good  with  people  who  knew  him.  Held  that. 
In  yiew  of  the  arrangement  of  the  letter  which 
showed  that  the  last  paragraph  related  to 
plaintiff's  personal  character,  tbe  communica- 
tion was  libelous  per  se^  as  tending  to  injure 
him  in  his  business ;  the  letter  charging  him 
with  not  being  "reliable"  in  any  respect, 
which  means  untrustworthy,  and  that  his 
word  was  not  "good,"  the  word  "good"  as  ap- 
plied to  one's  word  meaning  untarnished, 
honorable;  and  so  action  might  be  main- 
tained without  allegation  of  special  damage. 
Allen  y.  Earnest  (Tex.)  145  S.  W.  1101,  1104. 


GOOD  AHD  EFFSSOniAXi  X>EED 

The  words  "good  and  effectual,"  as  ap- 
plied to  a  tax  deed,  must  be  understood  to 
mean  that  the  deed  shall  pass  the  title  to 
the  yendee,  if  the  sale  was  made  in  obedience 
to  the  directions  of  the  law*  and  was  au- 
thorized by  it ;  not  that  the  yendee  shall  be 
released  from  the  onus  of  preying  eyery  pre- 
requisite to  the  regularity  of  the  sale.  Lyon 
y.  Hunt,  11  Ala.  295,  315,  316,  46  Am.  Dec. 
216. 

GOOD  AND  LAWFTJIi  BEA80N8 

An  order  by  a  trial  Judge  appointing  an- 
other Judge  to  try  a  cause,  which  recites 
that  the  presiding  Judge  refuses  to  try  such 
cause  for  "good  and  lawful  reasons,"  will 
be  construed  to  mean  some  one  of  the  causes 
specified  in  Act  Afarch  1,  1885,  which  pro- 
yides/  that  in  certain  specified  cases  it  shall 
be  lawful  for  the  presiding  Judge,  in  his 
discretion,  to  decline  to  preside  during  the 
trial  of  a  cause.  Leonard  y.  Blair,  59  Ind. 
510,  514. 

GOOD  AHD  KABXETABLE  TITIiE 

In  a  contract  for  the  sale  of  land  made 
between  the  agent  of  the  owner  and  the  pur- 
chaser, the  words  requiring  a  "good  and  mar- 
ketable title*'  refer  to  the  record  title,  or 
the  chain  of  title  as  shown  by  the'  public 
records,  and  not  to  the  agent's  authority 
from  the  owner  to  make  the  contract.  Rob- 
erts y.  Tuttle,  106  Pac.  916,  922,  36  Utah, 
614. 

GOOD  AHD  PERFECT  TITLE 

Where  a  contract  calls  for  a  "good  and 
perfect  title,"  it  requires  the  conveyance  of 
a  fee.  Henderson  y.  Beatty,  99  N.  W*  716, 
718,  124  Iowa,  163. 


GOOD  AND  SUFFIOIEHT 

See  Sufiident 


GOOD  AHD  STrmCIEHT  CAUSE 

See  Sufficient  Cause. 
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GOOD  AHD  BVFFICIEHT 

Good  title 

A  "good  and  sufficient  deed"  is  a  mar- 
ketable deed,  one  that  will  pass  a  good  title 
to  the  land ;  and  a  stipulation  for  such  deed 
is  not  satisfied  by  conveyance  of  whatever 
title  the  vendor  may  have.  Hall  y.  McKee, 
145  S.  W.  1129,  1130,  147  Ky.  84L 

GOOD  AHD  SUrriClEHT  QUITCIiAIM 
DEED 

An  executory  contract  for  the  sale  of 
land,  stipulating  that  the  vendor  shall,  up- 
on payment  of  the  purchase  price,  convey 
and  assure  the  land  to  the  vendee  by  a  "good 
and  sufficient  quitclaim  deed,"  does  not  re- 
quire the  vendor  to  do  more  than  to  quit- 
claim his  interest  In  the  land  by  a  properly 
executed  deed.  McNeills  v.  Hilkowski,  107 
N.  W.  965,  966,  98  Minn.  127. 
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GOOD  AND  SUFFICZEHT  SUPPORT 

The  reservation  of  "good  and  sufficient 
support"  has  been  construed  to  mean  such 
a  support  as  is  proper  for  a  mother  and  the 
head  of  a  family  with  the  fortune  and  rank 
of  her  husband  and  his  children.  Offutt  y. 
Offutt,  67  AU.  138,  141,  106  Md.  236  (quoting 
and  adopting  definition  given  in  Jacobus' 
Ex'r  V.  Jacobus,  20  N.  J.  Eq.  49,  54). 

GOOD  AND  SUFFICIENT  TITLE 

Under  a  contract  for  the  sale  of  land, 
whereby  the  vendor  agrees  to  give  a  "good 
and  sufficient  title,''  where  the  record  title 
proves  bad,  a  title  by  limitation,  to  be  suffi- 
cient, must  be  such  as  can  be  proved  good 
as  matter  of  law,  and  not  as  depending  on 
a  question  of  fact  Greer  v.  International 
Stockyards  Co.,  96  S.  W.  79,  82,  43  Tex.  Civ. 
App.  370. 

A  condition  in  a  bond  for  title,  that  up- 
on performance  by  the  obligee  the  obligor  is 
"to  issue  a  'good  and  sufficient  title,'"  con- 
templates that  the  obligor  will  convey  good 
title  by  a  deed  containing  a  general  war- 
ranty. Toomey  v.  Read  &  Gresham,  67  S. 
E.  100,  101,  133  Ga.  855  (citing  4  Words  and 
Phrases,  pp.  3109,  3110). 

GOOD  AND  WORKMANLIKE  JOB 

A  "good  and  workmanlike  job*'  is  one 
that  is  don^  as  a  skilled  workman  should 
do  it.  Ideal  Heating  Co.  v.  Kramer,  102 
N.  W.  840,  841,  127  Iowa,  137  (citing  Fitz- 
gerald V.  La  Porte,  40  S.  W.  261,  64  Ark, 
34;    Smith  V.  Clark,  58  Mo.  145). 

GOOD  AND  WORKMANLIKE  MANNER 

To  drill  an  oil  well  in  a  "good  and  work- 
manlike manner"  within  the  terms  of  a  con- 
tract does  not  include  placing  it  in  complete 
condition  for  permanent  preservation  by 
placing  therein  a  packer  and  tubing  and 
removing  salt  water  therefrom.  Collier  v. 
Hunger,  89  Pac.  1011,  1012,  75  Kan.  550. 

A  contract  to  construct  buildings  in  a 
*'good,  workmanlike  manner"  meant  that  it 
was  to  be  constructed  with  fair  average  skill, 
considered  in  relation  to  the  character  of 
the  work,  and  not  with  the  highest  skill 
known  to  the  carpenter  trade;  "workman- 
like" meaning  worthy  of  a  skillful  workman, 
well-executed,  skillful,  and  "skillful"  being 
defined  as  having  ability  in  a  specified  di- 
rection, experienced,  practiced.  Holland  v. 
Rhoades,  106  Pac.  779,  780,  56  Or.  206. 

Plaintiff,  after  installing  a  steam  heat- 
ing plant  in  defendant's  block  (a  larger 
boiler  than  necessary  being  used  on  the  un- 
derstanding that  later  defendant  might  heat 
his  house  therefrom),  contracted  to  Install 
radiation  for  steam  heating  in  the  house; 
no  detailed  plans  or  specifications  being 
given,  but  the  radiators  and  piping  to  be  put 
In,  the  connection  thereof  with  the  boiler, 
and  the  quality  of  the  materials  to  be  used 


being  specified,  and  it  being  provided  that 
all  work  should  be  done  "in  a  'good  and 
workmanlike  manner.'"  Held,  that  plain- 
tiff undertook  not  simply  to  do  a  good  Job 
of  pipe  fitting,  but  to  have  the  apparatus. 
when  put  in,  operate  with  reasonable  suc- 
cess for  heating  the  house,  and  If,  to  ac- 
complish this,  it  was  necessary  to  lower  the 
boiler,  it  was  his  duty  to  lower  it  without 
extra  charge.  Ideal  Heating  Co.  v.  Kramer, 
102  N.  W.  S40,  841,  127  Iowa,  13T. 

CK>OD  BEHAVIOR 

See  During  Good  Behavior. 

**Good  behavior'f  is  conduct  authorized 
by  law.  United  States  v.  Hrasky,  88  N.  E. 
1031,  1033,  240  111.  560,  130  Am.  St  Rep. 
288,  16  Ann.  Cas.  279. 

The  expression  "good  behavior,"  used  in 
a  municipal  charter  provision  that  the  police 
force  should  be  retained  during  good  be- 
havior, if  taken  alone,  would  give  them  life 
tenure  except  in  case  of  removal  for  cause. 
Smith  V.  Bryan,  40  S.  E.  662,  653,  100  Va. 
199. 

GOOD  CARE 

An  agreement  by  an  agister  to  take 
"good  care"  of  a  herd  of  cattle  intrusted  to 
his  charge  is  equivalent  to  a  contract  to 
take  such  care  of  them  as  an  ordinarily 
skillful  and  prudent  man  would  take  of  hiis 
own  animals  under  like  circumstances.  Darr 
V.  Donovan,  102  N.  W.  1012,  73  Neb.  424. 

GOOD  CAUSE 

See  Without  Good  Cause. 

For  abandonnient  or  desertion 

In  a  prosecution  for  abandonment  of 
defendant's  wife,  the  giving  of  an  instruc- 
tion that  it  is  primarily  the  duty  of  the  hus- 
band to  provide  reasonable  support  for  his 
wife,  and  that  any  willful  failure  without 
good  cause  so  to  do  constitutes  a  breach  of 
his  duty,  and  if  he  also  has  abandoned  his 
wife  without  good  cause  then  he  has  com- 
mitted a  desertion,  and  the  expression  "with- 
out  good  cause"  does  not  mean  that  the 
husband  can  abandon  his  wife  or  neglect  or 
refuse  to  provide  for  her  support  for  some 
trivial  reason,  but  before  the  law  justifies 
him  in  so  doing  he  must  have  some  substan- 
tial reason  which  would  cause  or  justify  an 
ordinary  person  to  neglect  one  of  his  most 
important  duties,  and  the  refusal  of  an  in- 
struction that  if  the  Jury  believed  that  the 
husband  had  reason  to  suppose  that  the  wife 
was  unfaithful  to  him,  or  that  she  neglected 
to  prepare  his  meals  or  tend  to  the  household 
duties  when  she  was  in  good  health  and 
able  to  do  so,  and  caused  her  husband  to  go 
to  his  work  every  day  without  any  break- 
fast, or  spoke  disrespectfully  of  the  mother 
of  the  husband  without  just  cause  for  so 
doing,  each  of  said  acts,  if  found  to  exist  by 
the  jury  and  taken  seriously  by  the  husband. 
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woald  be  a  "good  canse"  for  his  conduct, 
was  not  error.  Graham  v.  State,  184:  N.  W. 
249,  %0,  90  Neb.  66& 

The  expression  "good  cause,"  as  used  hi 
CJode  Supp.  1907,  §  4775a,  punishing  deser- 
tion of  wife  and  children,  means  sufficient 
cause,  and  in  case  of  the  wife  this  may  be 
such  as  would  justify  separation.  State  v. 
Dvoracek,  118  N.  W.  399,  401,  140  Iowa,  266. 

A  husband  who  has  a  conviction  as  to 
the  unfaithfulness  of  his  wife,  without  being 
able  to  prove  a  reasonable  basis  therefor, 
and  who  abandons  her  and  then  establishes 
her  unfaithfulness,  has  "good  cause*'  for  de- 
serting her,  within  Code  Supp.  1907,  9§  4775a- 
4775f,  defining  desertion  without  good  cause. 
State  V.  Stout,  117  N.  W.  958,  960,  139  Iowa, 
557. 

For  aliatins  tax 

Under  the  statute  authorizing  the  se- 
lectmen for  "good  cause"  shown  to  abate 
any  tax  assessed  by  them  or  their  predeces- 
sors»  the  petition  should  allege  the  good 
cause  relied  on.  The  excess  in  the  tax — 
that  is,  the  subjection  of  the  petitioner  to 
more  than  his  fair  share  of  the  public  ex- 
pense— ^Is  the  effect  of  or  injury  occasioned 
by  the  good  cause,  and  not  the  cause  itself. 
Where  a  party  seeks  abatement  because  he 
is  entitled  to  exemption  under  a  vote  of  the 
town  exempting  it,  the  vote  of  the  town 
is  the  good  cause  required.  Where  he 
seeks  an  abatement  because  of  a  departure 
from  the  statutory  requirements  relative  to 
valuation,  such  departure  is  the  good  cause 
required  to  be  shown.  Winnipiseogee  Lake 
Cotton  &  Woolen  Mfg.  Co.  v.  City  of  Laconia, 
65  AtL  378,  381,  74  N.  H.  82. 

For  oKange  of  venue 

Where  the  white  people  of  a  county  are 
so  greatly  aroused  against  an  accused,  a  col- 
ored man,  and  the  relations  between  the 
races  are  such  that  it  became  necessary  for 
the  Governor  to  order  the  military  to  the 
place  to  preserve  the  public  peace  and  ac- 
cused was  taken  by  a  detail  of  soldiers  to 
another  city  to  await  trial,  and  the  Judge  of 
the  court  where  accused  was  to  be  tried  or- 
dered that  a  posse  comitatus  proceed  with 
the  sheriff  to  bring  him  for  trial,  and  the 
posse  was  still  retained  to  protect  him  at  the 
time  of  the  application  for  a  change,  there 
was  a  "good  cause,"  within  the  meaning  of 
Code  1887,  §  4036  (Code  1904,  p.  2126),  as 
amended,  and  a  change  should  be  granted. 
Uzzle  V.  Commonwealth,  60  S.  E.  52,  55,  107 
Va.  919;  Burton  and  Conquest  v.  Same,  60 
S.  E.  55,  107  Va.  931. 

For  delay  in  issuing  eaceontion 

Comp.  Laws  1897,  §$  10,412,  10,413,  au- 
thorize a  body  execution  if  issued  within 
three  months  after  the  return  day  of  the 
property  execution  unless  good  cause  is  shown 
for  a  delay  in  the  issuance  thereof.  A  body 
execution  was  not  issued  until  nearly  four 


months  after  the  return  day  of  the  property 
execution,  but  during  such  period  negotia- 
tions were  pending  for  a  settlement  conduct- 
ed by  the  attorneys  of  the  parties,  and  the 
attorneys  for  the  execution  defendant  gave 
assurances  of  a  settlement  Held,  that  good 
cause  for  the  delay  in  the  issuance  of  the 
body  execution  was  shown  within  the  discre- 
tion of  the  court;  the  phrase  "good  cause" 
conferring  on  the  court  the  right  to  exercise 
discretion  in  determining  whether  conditions 
exist  excusing  a  delay.  Lapham  v.  Oakland 
Circuit  Judge,  136  N.  W.  594,  595,  170  Mich. 
564. 

For  not  dismissing  prosecution 

That  the  complaint  filed  with  the  com- 
mitting magistrate  had  been  lost,  and  the  in- 
formation  of  the  loss  not  communicated  to 
the  prosecuting  attorney  until  about  two 
weeks  before  the  beginning  of  the  term  of 
court,  with  press  of  business  on  the  part  of 
the  prosecuting  attorney,  is  not  a  "good 
cause  to  the  contrary/'  within  the  meaning 
of  Rev.  St  1887,  §  8212,  providing  that  the 
court  must  order  the  prosecution  dismissed 
where  an  Indictment  or  information  is  not 
found  or  filed  at  the  next  term  of  court  at 
which  Jie  is  held  to  answer  unless  good 
cause  to  the  contrary  is  shown.  In  re  Jay, 
79  Pac.  202,  10  Idaho,  540. 

Where  defendants,  indicted  for  perjury 
involving  negative  proof  as  to  whether  the 
capital  stock  of  a  surety  company  had  been 
paid  in  in  full,  did  not  plead  for  nearly  two 
years  after  the  indictment  was  found  be- 
cause of  their  prosecution*  of  a  demurrer 
thereto,  and,  in  response  to  a  motion  to  dis- 
miss for  delay,  not  made  until  after  notice 
that  the  indictment  would  be  moved  for  trial, 
the  district  attorney  stated  that  he  was 
ready  to  proceed  as  soon  as  court  should  take 
up  ball  cases,  of  which  the  case  in  question 
was  one,  It  was  not  error  to  refuse  the  mo- 
tion, under  Code  Cr.  Proc.  §  668,  authorizing 
the  court  to  grant  such  motion  unless  "good 
cause  to  the  contrary"  is  shown.  People  v. 
Martin,  91  N.  Y.  Supp.  486,  488,  99  App.  Dlv. 
372. 

For  dissolving  corporation  or  associa- 
tion 

In  Code,  §  1640,  providing  that  courts 
of  equity  shall  have  full  power  on  "good 
cause"  shown  to  dissolve  any  corporation  and 
appoint  a  receiver  to  wind  up  its  business, 
the  "good  cause"  must  necessarily  be  a  legal 
cause,  a  cause  for  which  the  sovereign  au- 
thority might  by  law  resiune  the  franchises 
granted,  and  it  cannot  be  presumed  that  the 
Legislature  intended  to  authorize  a  forfei- 
ture for  causes  for  which  the  state  might 
not  procure  Judgment  of  forfeiture  at  law. 
Platner  v.  Klrby,  115  N.  W.  1032,  1034,  138 
Iowa,  259. 

A  "good  cause  shown,"  in  Laws  1894,  p. 
413,  c.  235,  §  5,  providing  that  a  Joint-stock 
association  shall  not  be  dissolved,   except, 
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among  otber  tbings,  for  good  cause  shown, 
refers  to  a  condition  of  affairs  where  the 
business  of  the  association  could  no  longer  be 
carried  on,  either  because  of  the  inherent 
failure  of  the  enterprise,  or  because  of  con- 
siderable loss  of  the  assets,  and  consequent 
danger  of  continuing  the  business,  or  because 
of  the  existence  of  other  reasons  which 
threaten  to  eventually  wipe  out  the  assets  or 
divert  the  business  from  the  original  pur- 
poses for  which  it  was  formed.  Colton  v. 
Raymond,  85  N.  Y.  Supp.  210,  213,  214,  41 
Misc.  Rep.  580. 

For  eztendiag  time 

The  term  "for  good  cause  shown,"  in 
Pub.  St  1901,  c  186,  I  13,  and  chapter  195, 
1 14,  providing  that  a  husband  may  waive  the 
provisions  of  his  wife's  will  in  his  favor  by 
writing  filed  within  one  year  after  her  de- 
cease, and  not  afterwards,  unless  the  judge 
of  probate  on  petition  and  for  good  cause 
shown  shall  extend  the  time,  should  be  con- 
strued to  mean  whenever  it  would  be  reason- 
able and  Just  to  do  so,  or  whenever  justice 
required  it  Jaques  v.  Chandler,  62  Atl.  713, 
714,  73  N.  H.  376. 

"Good  cause,"  for  which  Laws  1893,  c. 
127,  S  24,  empowers  a  trial  judge  to-  extend 
the  time  for  taking  proceedings,  etc.,  is  any 
cause  moving  the  court  to  its  conclusion,  not 
arbitrary  or  contrary  to  all  the  evidence. 
Sylvester  v.  Olson,  116  Pac.  175,  176,  63 
Wash.  285. 

For  faiUns  to  file  traasoript 

Sureties  on  a  ball  bond  perfected  their 
appeal  from  a  judgment  of  forfeiture,  but 
did  not  file  the  transcript  within  90  days 
thereafter.  They  lived  50  miles  by  rail  from 
the  county  seat,  and  they  sent  to  the  clerk 
the  appeal  bond,  and  asked  him  to  make  up 
the  transcript.  The  attorneys  of  the  sureties 
were  notified  by  the  clerk  that  they  must  re- 
turn to  him  all  the  papers  in  the  case  before 
he  could  make  up  a  transcript  The  attor- 
neys forwarded  the  papers  a  week  later,  but 
they  did  nothing  else  until  after  the  expira- 
tion of  the  time  for  filing  the  transcript,  at 
whlph  time  they  notified  the  clerk  that  they 
must  Insist  upon  getting  the  transcript  The 
transcript  was  short,  and  could  easily  have 
been  prepared  at  any  time.  No  effort  to  file 
it  was  made  until  the  judgment  was  aflirmed 
on  certificate.  Held  not  to  show  a  "good 
cause"  for  failing  to  file  transcript  in  time 
within  Rev.  St.  1895,  arts.  1016,  1017,  author- 
izing the  aflirmance  of  a  judgment,  unless 
good  cause  is  shown  why  the  transcript  was 
not  filed  in  time.  Savage  v.  State  (Tex.)  148 
S.  W.  584,  585. 

Rev.  St  1895,  art  1015,  provides  that 
appellant  or  plaintiff  in  error  shall  file  the 
transcript  with  the  clerk  of  the  Court  of 
Civil  Appeals  within  90  days  from  perfecting 
of  the  appeal  or  service  of  the  writ  of  error, 
provided  that  for  good  cause  shown  the  court 
may  permit  the  transcript  to  be  thereafter 


filed  on  such  terms  as  it  may  prescribe.  Held 
mandatory,  and  that  an  agreement  by  appel- 
lees' attorney  that  the  transcript  might  be  fil- 
ed more  than  90  days  after  the  taking  of  the 
appeal  constituted  "good  cause  shown,"  and 
that  the  court  was  therefore  required  to 
grant  appellants  leave  to  file  the  transcript 
under  such  agreement  after  the  90  days  had 
expired,  where  it  did  not  interfere  with  the 
orderly  conduct  of  business  of  the  court 
Smalley  v.  Paine,  116  S.  W.  38,  40,  102  Tex. 
304. 

For  terminatiiis  ooatraet 

A  contract  of  employment  as  soliciting 
agent  for  an  insurance  company  for  seven 
years  stipulated  for  the  payment  of  a  com- 
mission on  renewal  premiums  in  the  event 
the  company  discontinued  the  contract  after 
one  year,  provided  that  the  agent  should  for- 
feit his  rights  under  the  contract  on  his  be- 
ing guilty  of  specified  acts,  and  declared  that 
the  contract  might  be  terminated  by  the  com- 
pany "at  any  time  for  good  cause  in  accord- 
ance therewith."  Held,  that  the  company 
could  without  cause  discharge  the  agent  at 
any  time  after  one  year,  in  which  case  he 
was  entitled  to  the  commission  on  renewal 
premiums,  and  the  company  could  also  dis- 
charge him  for  any  of  the  acts  operating  to 
forfeit  his  rights;  "good  cause"  applying  to 
the  matters  specified  in  the  contract.  Arm- 
strong V.  National  Life  In&  Go.  (Tex.)  112 
S.  W.  327,  330. 

GOOD  CHARAC7PER 

See  Qood  Moral  Character. 

Good  general  reputation  for  honesty, 
chastity,  veracity,  and  like  qualities  is  syn- 
onymous with  *'good  character"  as  to  these 
qualities,  within  the  meaning  of  Pen.  Code,  | 
268.  The  good  character  of  a  man  is  the  es- 
timation in  which  he  is  held  in  the  communi- 
ty in  which  he  resides.  As  stated  in  Ander- 
son's Law  Dictionary,  the  term  "character" 
means:  "The  qualities  impressed  by  nature 
or  habit  on  a  person,  which  distinguish  him 
from  other  persons.  These  constitute  his 
real  character,  while  the  qualities  he  is  sup- 
posed to  possess  constitute  his  estimated 
character  or  'reputation.' "  Ex  parte  Vandi- 
veer,  88  Pac  993,  994,  4  CaL  App.  650. 

GOOD  CONDinOK 

Statements  contained  in  receipts  and 
bills  of  lading  to  the  effect  that  the  goods 
mentioned  therein  were  received  in  "good 
order"  or  "good  condition"  are  in  the  nature 
of  mere  admissions,  mere  written  declara- 
tions, not  conclusive  or  nonexplainable  as 
against  the  party  making  them,  much  less  as 
against  one  who  did  not.  Bath  v.  Houston 
&  T.  C.  Ry.  Co.,  78  S.  W.  993,  995,  34  Tex. 
Civ.  App.  234. 

A  servant  has  a  right  to  assume,  in  the 
absence  of  knowledge  to  the  contrary,  that 
appliances  furnished  him  are  substantially 
in  a  reasonably  safe  condition  to  work  with. 
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In  an  Instruction  to  that  effect,  the  use  of 
the  expreenion  "good  condition,"  instead  of 
'^asonablj  safe  condition,"  conveyed  sub- 
stantially tile  same  meaning  to  the  mind  of 
the  jury.  Hissouri,  K.  &  T.  R.  Co.  of  Texas 
T.  Smith  (Tex.)  82  S.  W.  787,  788. 

In  an  action  against  a  carrier  for  dam- 
ages to  a  sMpment  of  mules,  the  words  "in 
good  condition,'*  used  in  an  instruction  that 
the  measure  of  damages  was  the  difference 
between  the  vendible  value  of  the  mules  at 
their  destination  in  good  condition  and  the 
reasonable  vendible  value  of  them  in  the 
condition  they  were  when  delivered,  must  be 
considered  with  reference  to  the  circumstanc- 
es surrounding  the  transaction,  and  it  cannot 
be  presumed  that  the  jury  understood  that 
they  were  not  to  take  into  consideration  the 
natural  condition  in  which  the  mules  might 
be  expected  to  be  if  carried  promptly  and 
properly  cared  for.  Southern  Ry.  Co.  In 
Kentucky  v.  Thomas  (Ky.)  90  S.  W.  1043, 
1044. 

GOOD  CONSCIENCE 

See  Equity  and  (Jood  Conscience. 

OOOB  CONSrOEBATION 

Other  good  and  valuable  consideration, 
see  Other. 

Since  a  "good  consideration"  is  that  of 
blood  or  natural  affection,  an  order  for  pay- 
ment of  money  made  for  such  a  consideration 
prevails,  unless  it  Interferes  with  the  rights 
of  creditors  or  purchasers.  Candee  v.  Con- 
necticut Sav.  Bank,  71  Atl.  551,  553,  81  Conn. 
372,  22  L.  R.  A.  (N.  S.)  568. 

A  ''good  consideration"  is  love  and  affec- 
tion or  the  like,  and  has  no  pecuniary  meas- 
ure or  value.'  Where  a  decree  is  entered  re- 
fusing to  rescind  a  deed  as  procured  by  un- 
-  due  influence,  the  findings  of  fact  to  the  ef- 
fect that  the  deed  was  executed  voluntarily 
and  for  a  ''good  consideration,"  and  was  de- 
livered, and  that  there  was  no  fraud,  when 
based  on  sufficient  evidence,  will  not  be  dis- 
turbed. Dickey  v.  Norris^  65  AtL  541,  216 
Pa,  184. 

In  this  state,  love  and  affection,  growing 
out  of  the-  relationship  of  parent  and  child, 
is  a  "good  consideration,"  and  sufficient  to 
uphold,  not  only  an  executed,  but  an  execu- 
tory, contract  between  them.  Doty  v.  Dickey 
<Ky.)  96  S.  W.  544,  546  (citing  Ford  v.  ElUng- 
wood,  3  Mete.  [60  Ky.]  359;  Berry  v.  Graddy, 
1  Mete.  [58  Ky.]  553;  Buford's  Heirs  v.  Mc- 
Kee,  1  Dana  [31  Ky.]  107;  Mclntire  v. 
Hughes,  4  Bibb  [7  Ky.]  187;  Jennings  v.  An- 
derson, 4  T.  B.  Mon.  [20  Ky.]  445). 

The  term  "good  consideration,"  to  ex- 
press a  consideration  sufficient  to  support 
a  deed,  does  not  apply  to  simple  contracts, 
to  support  which  mere  relationship  or  natu- 
ral love  and  affection  is  not  a  sufficient  con- 
sideration. Sullivan  V.  Sullivan,  92  S.  W. 
966,  967,  122  B:y.  707,  7  U  R.  A.  (N.  S.)  156,  i 


13'Aim.  Cas.  16S  (quoting  and  adopting  defi- 
nition in  Chit  Cent  p.  27). 

A  "good  consideration"  is  such  as  is 
founded  on  natural  duty  and  affection,  or  on 
a  strong  moral  obligation,  as  distinguished 
from  a  "valuable  consideration,"  which  is 
founded  on  money  or  something  convertible 
into  money,  or  having  a  value  in  money,  ex- 
cept marriage,  which  is  regarded  as  a  valua- 
ble consideration.  An  allegation  in  a  plea 
that  a  note  was  without  valuable  considera- 
tion, either  moral  or  legal,  does  not  involve 
the  idea  that  it  was  founded  on  a  good  con- 
sideration. Dicks  V.  Andrews,  59  S.  E.  782, 
783,  129  Ga.  756  (Civ.  Code  1895,  §  3658). 

The  affection  and  sense  of  duty  which 
should  naturally  exist  on  the  part  of  a  child 
towards  an  aged  and  dependent  parent  is  a 
"good  consideration"  to  support  a  contract 
making  provision  for  her  support  Worth  v. 
Daniel,  57  S.  E.  898,  900,  1  Ga.  App.  15. 

A  dueblU,  issued  to  the  holder  of  an  or- 
der for  the  payment  of  money  for  his  services 
by  the  drawee  of  the  order  in  part  payment 
thereof,  is  supported  by  "sufficient  consider- 
ation," under  Civ.  Code,  §§  2160,  2161,  relat- 
ing to  "good  consideration,"  since,  the  trans- 
action amounting  to  an  assignment  of  tbo 
order,  the  payee  of  the  order  lost  his  right 
to  a  statutory  lien  for  his  services,  and  the 
drawee  (the  maker  of  the  duebiU)  gained 
the  benefit  of  its  waiver.  Pamell  v.  Daven- 
port, 98  Pac.  939,  940,  86  Mont  571. 

The  construction  of  the  term  "good  con- 
sideration," as  used  in  the  statute  of  frauds, 
which  excepts  from  its  operation  convey- 
ances made  bona  fide,  without  fraud  or  covin, 
on  good  consideration,  is  equivalent,  the 
synonym,  of  "valuable  consideration,"  and 
cannot  be  taken  in  its  ordinary  legal  signifi- 
cation, as  importing  a  consideration  of  love 
and  affection,  of  generosity  or  benevolence, 
or  of  moral  obligations,  which, as  between  the 
parties  would  support  a  conveyance.  Early 
V.  Owens,  68  Ala.  171,  174  (citing  Killough  v. 
Steele,  1  Stew.  &  Port  [Ala.]  262). 

The  term  "good  consideration,"  as  used 
in  the  statute  against  frauds  and  fraudulent 
conveyances,  excepting  any  estates  or  inter- 
ests which  shall  be  upon  good  consideration 
lawfully  conveyed  to  any  person,  means  the 
same  as  "valuable  conslderatioB."  Killough 
V.  Steele  (Ala.)  1  Stew.  &  P.  262,  267,  278,  279 
(citing  Hodgeson  v.  Butts,  3  Cranch,  155,  2  L. 
Ed.  391);  Baker  v.  Washington  (Ala.)  5 
Stew.  &  P.  142,  149  (citing  KiUough  v.  Steele, 
1  Stew.  &  P.  [Ala.]  262). 

The  term  "good  consideration,"  as  used 
in  the  third  section  of  the  statute  of  frauds, 
declaring  that  the  act  shall  not  extend  to  any 
estate  or  interest  in  any  lands,  goods,  or  chat- 
tels, or  any  rents,  commons,  etc.,  which  shall 
be  on  good  consideration,  bona  fide  lawfully 
conveyed,  etc.,  means  valuable  consideration. 
Bank  of  State  v.  Croft,  6  Ala.  622,  624. 
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''The  consideration  [of  a  deed]  may  be 
either  a  good  or  valuable  ona  A  'good  con- 
sideration* is  such  as  that  of  blood*  or  of 
natural  love  and  affection,  when  a  man  grants 
an  estate  to  a  near  relation,  being  founded 
on  motives  of  generosity,  prudence,  and  natu- 
ral duty;  a  valuable  consideration  is  such  as 
money,  marriage,  or  the  like,  which  the  law 
esteems  an  equivalent  given  for  the  grant, 
and  is  therefore  founded  in  motives  of  Jus- 
tice." Groves  v.  Groves,  62  N.  E.  1044,  1045, 
65  Ohio  St  442  (citing  2  BL  Comm.  296). 

Valuable  oonsideration  dlstiaciilsl&ed 

See  Valuable  Oonslderation. 

GOOD  DEED 

See   Good   and    SufBcient   Deed;     Good 
Warranty  Deed. 

A  vendor's  obligation  to  furnish  a  "good 
deed"  does  not  require  one  which  can  be 
shown  to  convey  a  title  good  by  an  abstract 
thereof,  but  one  conveying  a  good  title,  in- 
cluding title  acquired  by  adverse  possession, 
Clark  V.  Asbury  (Tex.)  134  S.  W.  286,  288 
(citing  4  Words  and  Phrases,  p.  3108). 

CK>OD  FAITH 

See  Possessor  In  Good  Faith. 

'*Crood  faith"  means  free  from  design  to 
defraud.  Tapia  v.  Williams,  54  South.  613, 
617,  172  Ala.  18. 

"'Good  faith'  is  the  opposite  of  bad 
faith,  and  bad  faith  and  fraud  are  synony- 
mous." State  ex  rel.  MiUice  v.  Petersen,  75 
N.  E.  602,  605,  36  Ind.  App.  269  (quoting  and 
adopting  definition  in  Stark  v.  Starr,  1  Sawy. 
15.  22  Fed.  Cas.  1084). 

"Good  faith"  is  defined  to  be  honesty  of 
intention,  and  freedom  from  knowledge  of 
circumstances  which  ought  to  put  the  holder 
upon  Inquiry.  Cochran  v.  Fox  Chase  Bank, 
58  Atl.  117,  118,  209  Pa.  34,  103  Am.  St  Rep. 
976. 

One  having  knowledge  of  facts  exciting 
such  suspicions  as  to  notes  that  he  fears  to 
make  Investigation,  lest  it  may  disclose  a  de- 
fense, is  not  a  purchaser  in  good  faith.  Iowa 
Nat  Bank  v.  Carter,  123  N.  W.  237,  240,  144 
Iowa,  715. 

The  terms  "good  faith"  and  "notice"  are 
intimately  related  in  jurisprudence,  but  are 
not  of  uniform  meaning;  the  former  retain- 
ing in  some  measure  the  popular  sense  of 
honest  belief,  but  its  technical  significance 
depends  largely  on  the  doctrine  of  notice  as 
developed  in  equity.  Considered  respecting 
and  as  influenced  by  notice,  "good  faith" 
has  several  legal  meanings,  according  to  the 
subject-matter  of  the  litigation  in  which  It 
is  used.  Richmond  v.  Ashcraft,  117  S.  W. 
689,  692,  137  Mo.  App.  191. 

"Good  faith"  is  an  honest  intention  to 
abstain  from  taking  any  unconscientious  ad 
vantage  of  another,  even  through  the  forms 
or   technicalities  of  law,  together   with   an 


absence  of  all  belief  of  facts  whlcb  would 
render  the  transaction  unconscientious.  A 
want  of  that  caution  and  diUg«ice  which  an 
honest  man  of  ordinary  prudence  Is  accus- 
tomed to  exercise  in  making  purchases  is  in 
judgment  of  law  a  want  of  good  faith.  Jen- 
nings V.  Lentz,  93  Paa  827,  3^,  50  Or.  483, 
29  L.  E.  A.  (N.  S.)  584  (quoting  4  Words  and 
Phrases,  p.  3117). 

"A  stipulation  in  a  contract  that  a  party 
for  whom  work  is  to  be  done,  or  to  whom  an 
article  is  to  be  furnished,  may  reject  the 
work  or  article  unless  it  is  satisfactory  to 
him,  gives  that  party  the  right  to  reject  it 
as  unsatisfactory  in  any  respect  if  he  acts 
in  good  faith,  but  does  not  give  him  the  right 
to  reject  it  arbitrarily;  and  the  words  'good 
faith'  and  'arbitrarily*  we  take  to  mean  that 
the  rejecting  party  must  find  some  substan- 
tial fault  in  the  work  or  the  article  Itself 
which  renders  it  unsatisfactory,  and  not 
merely  a  reason  for-  changing  his  mind  re- 
garding the  project  he  had  in  view,  and  for 
which  he  ordered  the  work  or  the  article. 
That  such  a  term  in  a  contract  requires  good 
faith  and  a  just  motive,  in  the  party  to  be 
pleased,  in  declining  the  stipulated  service, 
is  the  law."  Cann  v.  Rector,  Wardens,  etc., 
of  Church  of  Redeemer,  85  S.  W.  994,  1002, 
111  Mo.  App.  164. 

A  concession  that  brokers  received  plain- 
tiffs stock  in  "good  faith,"  as  collateral  for 
personal  obligations  of  her  son,  under  a  pow- 
er of  attorney  to  the  son,  means  that  a  busi- 
ness man  might  innocently  take  the  terms  of 
the  power  as  to  give  him  leave  to  deal  with 
the  stocks  at  his  will,  and  is  an  admission  of 
absolute  honesty.  Piatt  v.  Francis,  152  S.  W. 
332,  337,  247  Mo.  296. 

Though  "true"  and  "made  in  good  faith," 
are  synonymous  terms,  an  instruction  that 
the  jury  are  not  required  to  receive  blindly 
the  testimony  of  the  accused  as  true,  but  are 
to  consider  whether  it  was  true  and  made  in 
good  faith,  or  "only  for  the  purpose  of  avoid- 
ing conviction,"  Is  prejudicial.  Donner  v. 
State,  100  N.  W.  305,  307,  72  Neb.  263,  117 
Am.  St  Rep.  789. 

AMignment  of  commercial  paper 

One  having  knowledge  of  facts  exciting 
such  suspicions  as  to  notes  that  he  fears  to 
make  investigation,  lest  it  may  disclose  a 
defense,  is  not  a  "purchaser  in  good  faith." 
Iowa  Nat  Bank  v.  Carter,  123  N.  W.  237, 
238,  240,  144  Iowa,  715  (quoting  and  adopting 
definition  in  Walters  v.  Rock,  116  N.  W.  513, 
18  N.  D.  45). 

The  term  "good  faith,"  applied  to  a  hold- 
er of  a  negotiable  instrument,  means  not  only 
honesty  of  intention,  but  the  absence  of  sus- 
picious circumstances,  or,  if  such  circum- 
stances exist,  then  of  such  inquiry  as  will 
satisfy  a  prudent  man  of  the  validity  of  the 
transaction.  Pennington  County  Bank  v. 
First  State  Bank  of  Moorhead,  125  N.  W. 
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U9,  121,  no  Minn.  263,  26  h.  B.  A.  (N.  8.) 
849,  136  Am.  St.  Hep.  496. 

A  purchaser  of  a  note,  fraudulent  In  its 
inception,  must,  to  constitute  himself  a  "pur- 
chaser in  good  faith,"  made  inquiries  of  the 
payee  as  to  the  making  and  delivery  of  the 
note,  and  he  cannot  rely  alone  on  the  fact 
that  he  had  no  information  of  any  defense 
to  the  note,  but  he  must  show  that  he  used 
the  means  that  an  ordinarily  prudent  person 
would  hare  used  to  ascertain  how  the  note 
was  obtained.  Mee  v.  Carlson,  117  N.  W. 
1033,  1036,  22  S.  D.  866,  29  L.  R.  A.  (N.  S.) 
351. 

**There  was  a  shadow  on  the  checks, 
and  the  defendant  could  not,  in  'good  faith,' 
accept  them  until  it  disappeared.  By  ac- 
cepting them  he  did  an  act  which  he  had  rea- 
son to  believe  would  affect  the  rights  of  a 
third  party,  and  he  could  not,  In  justice  to 
that  party,  ignore  the  suspicions  which  the 
facts  should  have  aroused.  One  who  sus- 
pects, or  ought  to  suspect,  is  bound  to  in- 
quire, and  the  law  presumes  that  he  knows 
whatever  proper  inquiry  would  disclose. 
While  the  courts  are  careful  to  guard  the 
interests  of  commerce  by  protecting  the  ne- 
gotiation of  commercial  paper,  they  are  also 
careful  to  guard  against  fraud  by  defeating 
titles  taken  in  bad  faith,  or  with  knowledge, 
actual  or  imputed,  which  amounts  to  bad 
faith,  when  regarded  from  a  commercial 
standpoint."  Hence  one  accepting  a  check 
to  a  corporation  In  payment  of  individual  lia- 
bilities of  its  officers  cannot  do  so  in  good 
faith,  so  as  to  become  a  bona  fide  holder. 
Ward  V.  City  Trust  Co.  of  New  York,  84  N. 
E.  585,  589,  192  N.  Y.  6J  (quoting  and  adopt- 
ing the  definition  In  Rochester  &  O.  Turnpike 
Road  Co.  V.  Pavlour,  58  N.  E.  114,  164  N.  Y. 
281,  286,  52  L.  R.  A.  790). 


u 


*Bona  fides'  or  'good  faith'  is  a  term 
used  as  a  mere  distinction  from  'mala  fides' 
or  'bad  faith.'  If  paper  be  purchased  with- 
out anything  which  the  law  can  construe 
into  notice,  it  is  spoken  of  as  being  purchas- 
ed in  good  faith.  Where,  on  the  contrary, 
the  purchaser  has  what  the  law  construes  to 
be  notice  of  defects  or  equities,  then  he  is  a 
purchaser  in  bad  faith,  and  can  secure  to 
himself  none  of  the  advantages  glyen  to  the 
bona  fide  purchaser;  but  bad  faith  means 
nothing  more  than  participation  in  the  fraud, 
and  resolves  itself  Into  a  question  of  honesty 
or  dishonesty,  for  guilty  knpwledge  and  will- 
ful ignorance  alike  involve  the  result  of  bad 
faith."  The  great  weight  of  authority  In 
this  country,  as  well  as  reason,  supports  the 
doctrine  that  the  bona  fide  character  of  a 
holder  can  be  destroyed  only  by  proof  of 
participation  in  or  actual  knowledge  of  the 
fraudulent  or  Illegal  character  of  the  instru- 
ment. Forbes  v.  J^  irst  Nat.  Bank  of  Enid,  95 
Pac.  785,  788,  21  Okl.  206  (quoting  and  adopt- 
ing definition  in  Norton,  Bills  and  Notes,  p. 
806,  and  Tiedeman,  Bills  and  Notes,  p.  256). 

2  WD8.&  P.2D  Seb.— 48 


Color  of  title 

Section  788,  Rem.  &  Bal.  Code,  provides 
that  seven  years'  actual  possession  of  land 
under  claim  and  color  of  title  made  in  good 
faititi  with  payment  of  all  taxes  assessed  on 
the  land  shall  vest  title  according  to  the 
purport  of  the  paper  title.  Plaintiffs,  at  the 
time  of  taking  of  a  quitclaim  deed,  knew 
that  defendant's  grantor,  was  the  owner  un- 
der a  previous  unrecorded  deed,  and  that 
their  own  grantor  had  no  title  or  right  to 
convey  the  land.  Held,  that  plaintiffs'  pos- 
session was  not  ill  **good  faith"  within  the 
meaning  of  the  statute,  and  hence  did  not 
ripen  into  title  by  seven  years'  possession 
with  payment  of  taxes.  Petticrew  v.  Green- 
shields,  112  Pac.  749,  751,  61  Wash.  614. 


«(i 


'Good  faith"  in  the  acquirement  of  title, 
within  Limitation  Law  (Kurd's  Rev.  St.  1909, 
a  83)  §  6,  authorizing  the  acquisition  of  title 
by  possession  under  color  of  title,  does  not 
require  ignorance  of  adverse  claims  or  de- 
fects In  the  title,  and  there  is  good  faith 
where  there  is  no  fraud,  and  the  color  of 
title  is  not  acquired  in  bad  faith.  Peters  v. 
picus,  98  N.  E.  560,  562,  254  lU.  379. 

Where  a  party  to  a  suit  In  partition  ob- 
tained a  decree  vesting  title  in  him,  and  he 
was  not  guilty  of  fraud  or  bad  faith  in  pro- 
curing it,  and  believed  it  gave  him  title,  and 
he  knew  thaf;  a  third  person  had  an  interest 
in  the  premises,  and  his  sole  heir  and  widow 
were  parties  to  the  suit,  he  acquired  color  of 
title  in  '*good  faith,"  within  Limitation  Law 
(Kurd's  Rev.  St.  1909,  c.  83)  g  6,  authorizing 
the  acquisition  of  title  by  possession  under 
color  of  title,  though  the  third  person's  ad- 
ministrator and  a  part  of  the  tenants  in  com- 
mon, not  made  parties,  were  not  bound  by 
the  decree.  Peters  v.  Dicus,  98  N.  E.  560, 
562,  254  111.  879. 

ImproTements 

"The  principle  is  well  settled  that,  to  en- 
title an  occupant  to  recover  the  value  of  his 
improvements  against  the  real  owner  of  the 
land,  in  purchasing  he  must  have  used  that 
degree  of  care  that  an  ordinarily  prudent 
man  would  have  used,  and  must  have  had 
reasonable  grounds  for  believing  he  acquired 
the  true  title;  for  if,  by  the  use  of  due  care, 
the  facts  as  to  the  ownership  of  the  land 
could  have  been  learned,  good  faith  is  want- 
ing, and,  if  the  mistake  was  caused  by  the 
claimant's  negligence,  he  did  not  act  in  'good 
faith,'  "  and  where  one  claiming  for  improve- 
ments could  have  discovered  that  the  record 
title  to  the  land  was  In  another  by  examin- 
ing the  records  of  deeds,  he  cannot  recover 
on  the  ground  of  "improvements  made  in 
good  faith."  Runge  v.  Gilbough  (Tex.)  87  S. 
W.  832,  837. 

•*  *6ood  faith,*  in  the  law  relating  to  re- 
imbursement for  improvements  put  upon  land 
not  belonging  to  the  person  in  possession,  is 
used  in  its  popular  sense  as  the  actual,  exist- 
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Ing  state  of  mind,  whether  so  from  igno- 
rance, skepticism,  sophistry,  delusion,  fanati- 
cism, or  imbecility,  and  without  regard  to 
what  it  should  be  from  given  standards  of 
law  or  reason."  State  v.  West  Branch  Lum- 
ber Co.,  63  S.  E.  372,  380,  64  W.  Va,  673 
(quoting  and  adopting  definition  in  Searl  t. 
School  District  No.  2,  10  Sup.  Ct  374,  133  U. 
S.  563,  33  L.  Ed.  740). 

Under  the  betterment  act,  B^rby's  Dig. 
{§  2754-2757,  providing  that  any  person,  be- 
lieving himself  to  be  the  owner  at  law  or 
equity  under  color  of  title,  shall  be  entitled 
to  compensation  for  improvements  placed  on 
the  land,  one,  to  recover  for  improvements 
placed  on  the  land  of  another,  must  occupy 
the  land  in  good  faith  under  color  of  title 
and  in  ignorance  of  his  title,  being  question- 
ed by  another  claiming  a  better  title,  and 
though  he  knows  the  facts  which  prove  the 
invalidity  of  his  title,  yet  If,  through  mistake 
of  law,  he  believes  his  title  is  good,  he  is  a 
possessor  in  "good  faith"  within  the  act 
McDonald  v.  Rankin,  122  S.  W.  88,  92,  92 
Ark.  173. 

In  order  that  one  may  recover  compensa-^ 
tion  for  improvements  made  on  another's 
land,  it  is  necessary  that  he  should  hare 
made  such  Improvements  in  "good  faith" 
while  in  bona  fide  adverse  possession  under 
color  of  title,  and  by  "good  faith"  in  this 
connection  is  meant  an  honest  belief  on  the 
part  of  the  occupant  that  he  has  secured  a 
good  title  to  the  property  and  is  the  rightful 
owner,  and  for  this  belief  there  must  be  some 
reasonable  grounds,  such  as  would  lead  a 
man  of  ordinary  prudence  to  entertain  It. 
Where  the  person  making  such  Improvements 
knew  the  property  did  not  belong  to  her,  and 
had  no  reasonable  grounds  for  supposing  or 
believing  that  it  did,  she  was  not  entitled  to 
compensation.  Bryan  v.  Councilman,  67  Atl. 
279,  282, 106  Md.  380,  14  Ann.  Cas.  1175. 

The  terms  "good  faith"  and  "notice"  are 
Intimately  related,  but  not  of  uniform  mean- 
ing ;  the  former  retaining  in  some  measures 
the  popular  sense  of  honest  belief,  but  its 
technical  meaning  depends  largely  on  the 
doctrine  of  notice  as  developed  In  equity. 
(.Considered  respecting  and  as  influenced  by 
notice,  the  term  "good  faith"  has  several 
logal  meanings,  according  to  the  subject-mat- 
ter of  the  litigation  in  which  it  is  used.  Con- 
stractive  notice  of  adverse  title  afforded  by 
records  will  not  impeach  the  good  faith  of  an 
occupant  in  making  improvements;  actual 
notice  being  essential.  A  statute  permitting 
one  claiming  land  in  another's  possession  to 
bar  the  occupant  from  compensation  for  bet- 
terments by  notifying  him  in  writing  of  the 
claim  and  its  nature  does  not  make  an  excep- 
tion in  favor  of  an  occupant  who  believes 
the  hostile  title  to  be  bad  and  makes  im- 
jirovements  regardless  of  such  notice.  Rich- 
mond V.  Ashcraft,  117  S.  W.  689,  692,  137 
Mo.  App.  191. 


Imevmbraacers 

The  phrase  "incumbrancers  in  good  faith 
and  for  a  valuable  consideration/'  as  used  in 
Civ.  Code,  t  164,  providing  that  when  prop- 
erty is  conveyed  to  a  married  woman,  it  is 
presumed  to  vest  in  her  as  her  separate  es- 
tate, which  presumption  is  conclusive  in 
favor  of  a  purchaser  or  incumbrancer  in 
good  faith,  and  for  a  valuable  consideration, 
means  persons  who  have  taken  or  purchased 
a  lien  or  the  means  of  obtaining  one,  and 
who  have  parted  with  something  of  value  in 
consideration  thereof,  and  the  payment  of 
money  or  the  parting  with  something  of  val- 
ue is  essential.  Fulkerson  v.  Stiles,  105  Pac. 
966,  967,  156  Cal.  703,  26  L.  R.  A.  (N.  S.)  181. 

Issue  of  stock  dividend 

While  a  stock  dividend  issued  in  good 
faith  may  not  generally  be  successfully  ques- 
tioned afterwards,  "good  faith"  requires  the 
exercise  by  the  corporate  officers  of  good 
sense  and  reasonable  business  prudence. 
Whitlock  T.  Alexander,  76  S.  E.  538,  541,  160 
N.  C.  465. 


A  "subsequent  chattel  mortgag'ee  in 
good  faith"  is  one  who  receives  his  mortgage 
without  knowledge  of  the  existence  of  a 
prior  mortgage.  Vanaman  v.  Fliehr,  71  AtL 
692,  693,  75  N.  J.  Eq.  88. 

The  language  "mortgagees  in  good  faith," 
as  used  in  P.  L.  1902,  p.  487,  §  4,  providing 
that  a  chattel  mortgage  not  accompanied  by 
immediate  delivery,  followed  by  actual  and 
continued  change  of  possession,  shall  be  ab- 
solutely void  against  mortgagees  in  good 
faith,  unless  the  mortgage,  having  annexed 
thereto  a  prescribed  aflldavit  or  affirmation, 
be  recorded  as  directed,  etc.,  includes  a 
mortgagee  whose  mortgage  s^ecures  a  pre- 
existing indebtedness.  Vanaman  v.  Fliehr, 
71  AU.  692,  693,  75  N.  J.  Eq.  88. 

Under  B.  &  a  Comp.  |  5633,  making 
every  mortgage  of  personal  property,  alone 
or  with  real  property,  if  not  accompanied  by 
immediat.e  delivery,  and  continued  change 
of  possession,  or  not  recorded,  either  as  a 
personalty  mortgage,  or  as  a  realty  mortgage 
and  indexed  as  a  personalty  mortgage,  void 
as  against  subsequent  purchasers  in  good 
faith,  though  a  mixed  mortgage  was  not 
index.ed  as  a  personalty  mortgage,  a  pur- 
chaser having  actual  notice  of  the  mortgage 
was  not  a  "purchaser  in  good  faith"  within 
the  statute.  Ayre  v.  Hixson,  98  Pac  515, 
518,  53  Or.  19,  133  Am.  St  Rep.  819. 

A  corporation,  acquiring  an  Interest  in 
real  and  personal  property  under  a  Judgment 
of  foreclosure  which  provides  that  the  inter- 
est be  sold  subject  to  the  lien  of  a  certain 
mortgage,  is  not  a  "purchaser  in  good  faith" 
as  against  such  mortgage,  within  Lien  Law 
(Consol.  Laws  1909,  c.  33)  §  230,  providing 
that  every  chattel  mortgage,  not  accom- 
panied by  immediate  delivery  and  followed 
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by  change  of  poaaessieii,  is  Toid  aa  against 
subsequent  pnxchasers  and  mortgagees  in 
good  faith,  nnOefla  the  mortgage,  or  a  copy 
tbereofy  Is  filed.  Client  v.  Congress  Hall, 
182  N.  Y.  Snpp.  16,  19,  72  Misc.  Bep.  51^. 

Comp.  St  1910,  f  8733,  provides  that  a 
chattel  mortgage  flled  as  provided  by  law 
shall  cease  to  be  invalid  as  against  the  cred- 
itors of  the  mortgagor  and  subsequent  pur- 
chasers or  mortgagees  in  good  faith  after 
60  days  from  the  end  of  the  term  for  which 
it  was  given,  unless  before  such  time  notice 
pf  foreclosure  shall  be  given  as  required  by 
law  or  a  renewal  affidavit  filed.  Held,  that 
a  corporation,  not  only  having  actual  notice 
of  the  mortgage,  but  having  assumed  the 
mortgage  debt.  Is  not  a  ''purchaser  in  good 
faith"  within  the  statute  so  as  to  .enable  it 
to  avoid  the  mortgage  for  the  absence  of  a 
renewal  affidavit  Harle-Haas  Drug  Co.  v. 
Rogers  Drug  Co.,  113  Pac.  791,  800,  19  Wyo. 
35. 

Under  Sayles'  Ann.  Civ.  St  1897,  art 
3328,  providing  that  a  chattel  mortgage  shall 
be  void  as  to  subsequent  purchasers  and 
lienholders  in  good  faith,  unless  the  mort* 
gage  is  forthwith  filed  for  record,  a  lien- 
holder  in  *'good  faith"  is  one  who  pays  a 
valuable  consideration  at  the  time  of  ac^ 
quiring  the  lien  wlthgut  notice  of  the  mort* 
gage,  and  hence  th^  holder  of  a  deed  of 
trust  on  land  did  not,  by  obtaining  a  judg- 
ment of  foreclosure  in  which  the  description 
of  the  property  followed  the  description  as 
given  in  the  deed  of  trust,  become  a  lien- 
holder  in  good  faith  as  against  one  who 
furnished  rails  for  the  construction  of  a 
tramway  on  the  land  subsequent  to  the  date 
of  the  deed  of  trust  and  took  a  chattel  mort- 
gage for  the  pric^  of  such  rails  which  he 
failed  to  record.  Stewart  &  Alexander  Lum- 
ber Co.  V.  Miller  &  Vldor  Lumber  Co.  (Tex.) 
144  S.  W.  343,  346. 

Civ.  Code,  §  2089,  provides  that  a  chattel 
mortgage  ceases  to  be  valid  as  against  credi- 
tors of  the  mortgagor  and  subsequent  pur- 
chasers or  incumbrancers  in  good  faith,  after 
three  years  from  the  filing  thereof,  unless, 
within  30  days  next  preceding  the  expiration 
of  such  term  a  copy  of  the  mortgage  and  a 
statement  of  the  amount  due,  sworn  to,  are 
filed  anew,  with  the  register  of  deeds.  Sec- 
tion 2448  defines  "good  faith"  as  an  honest 
Intention  to  abstain  from  taking  any  tincon- 
sclentious  advantage  of  another,  even  through 
the  forms  or  technicalities  of  law,  with 
an  absence  of  all  information  or  belief 
of  facts  which  would  render  the  transaction 
unconscientious.  Section  2452  provides  that 
every  person  who  has  actual  notice  of  cir- 
cumstances sufficient  to  put  a  prudent  man 
on  inquiry,  and  who  omits  to  make  such  in- 
quiry, is  deemed  to  have  constructive  notice. 
A  second  mortgage  given  more  than  three 
years  after  the  filing  of  the  first  mortgage, 
.which  was  not  renewed,  described  the  mort- 
gaged property  as  that  purchased  from  the 


first  mortgagee,  and  stated  that  it  was  sub- 
ject to  any  incumbrance  held  by  the  first 
mortgagee.  Held,  that  the  insertion  of  the 
clause  in  the  second  mortgage,  "subject  to 
any  incumbrance  held  by  the  first  mortga- 
gee," was  sufficient  to  put  the  second  mort- 
gagee upon  inquiry  whether  the  first  mort- 
gage had  been  paid  and  to  charge  the  second 
mortgagee  with  constructive  notice  that  it 
had  not,  where  such  was  the  fact  and  deny 
him  the  character  of  a  subsequent  incum- 
brancer "in  good  faith"  entitled  to  the  bene- 
fit of  section  2089.  Aultman  Engine  & 
Thresher  Co.  v.  Young,  126  N.  W.  245,  247, 
25  S.  D.  212,  Ann.  Cas.  1912B,  1101. 

Pledge  , 

To  constitute  "good  faith"  of  a  pledgee 
of  property,  there  must  be  an  absence  not 
only  of  participation  in  the  pledgor's  fraud, 
but  of  knowledge  or  notice  of  the  fraud  or 
of  facts  and  circumstances  calculated  to  put 
an  ordinarily  prudent  business  man  on  in- 
quiry to  ascertain  the  truth.  Austin  v.  Hay- 
den,  137  N.  W.  317,  323,  171  MUch.  38. 

PnbUcation  of  Ubel 

"Good  faith"  in  the  pubUcatfton  of  an  ar- 
ticle derogatory  to  <diaracter  is  not  made 
up  by  a  mere  showing  of  a  belief  on  the  part 
of  the  publisher  in  the  truth  of  the  publica- 
tion; but  the  publication  must  have  been 
honestly  made  in  the  belief  of  its  truth,  and 
upon  reasonable  grounds  for  the  belief,  after 
the  exercise  of  such  means  to  verify  its  truth 
as  would  be  taken  by  a  man  of  ordinary 
prudence  under  like  circumstances.  Gray  v. 
Times  Newspaper  Co.,  77  N.  W.  204,  206,  74 
Minn.  452,  73  Am.  St  Rep.  363  (adopting 
definition  in  Allen  v.  Press  Co.,  41  N.  W.  936, 
40  Minn.  117,  3  L.  B.  A.  532,  12  Am.  St  Rep. 
707). 

Purcluuie  of  personalty 

The  words  "good  faith,"  as  employed  in 
Rev.  St  1899,  §  34U2,  providing  that,  where 
personal  property  is  sold  to  be  paid  for  in 
installments  or  delivered  to  another  on  con- 
dition reserving  title,  etc.,  such  condition 
shall  be  void  as  to  all  subsequent  purchasers 
in  good  faith,  unless  evidenced  by  a  writing 
executed  and  recorded  as  in  cases  of  mort- 
gages of  personal  property,  were  confined  to 
a  case  of  a  subsequent  purchaser,  and  did 
not  apply  to  a  subsequent  chattel  mortgagee 
of  the  holder  of  the  property  mortgaged  un- 
der an  alleged  conditional  sale,  who  was 
not,  therefore,  precluded  by  notice  of  the 
claim  of  the  conditional  seller.  Gilbert  Book 
Co.  V.  Sheridan,  89  a  W.  555,  557,  114  Mo. 
App.  332. 

Defendants  in  February,  1905,  purchased 
of  plaintiffs  200  barrels  of  certain  flour  at 
$5.35  per  barrel,  for  delivery  in  fractional 
lots  as  requested  by  defendants  within  a 
"reasonable  time."  Between  March  20th  and 
Miay  16th  defendants  accepted  55  barrels, 
and  in  July  risquested  further  delay.  In 
August  plaintiffs  notified  defendants  that  if 
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they  did  not  carry  out  their  contract  plain- 
tiffs would  dispose  of  the  flour  on  defend- 
ants* account,  and,  receiving  no  response, 
plaintiffs  tendered  the  flour  to  the  defend- 
ants on  September  2,  1905,  which  defendants 
refused  to  receive,  whereupon  without  fur- 
ther notice  plaintiffs  sold  the  flour  on  a 
produce  exchange  on  September  20th  for 
$4.20  a  barrel,  which  was  the  best  price  ob- 
tainable. Held,  that  plaintiffs  acted  in  "good 
faith"  and  with  "due  diligence"  and  within 
a  "reasonable  time,"  and  that  the  resale 
fixed  the  measure  of  plaintiffs'  damages. 
Ford  ▼.  Erde,  99  N.  Y.  Supp.  487,  488,  50 
Misc.  Rep.  665. 

Purchase  of  vealty 

"*Good  faith'  consists  in  the  belief  of 
the  purchaser  that  he  is  buying'  from  the 
owner."  Where  the  original  vendor  of  land 
was  in  possession  and  sold  the  property  by 
title  yalid  in  form,  this  was  a  suflldent  start- 
ing point  for  prescription  required  by  good 
faith,  Just  title,  and  ten  years*  possession. 
Bennett  t.  Oalmes,  40  South.  911,  912, 116  La. 
598. 

One  who  purchases  his  land  with  knowl- 
edge of  outstanding  incumbrances,  or  with  in- 
formation sufficient  to  put  him  on  inquiry  in 
reference  thereto,  is  not  a  "purchaser  in 
good  faith,"  within  Rev.  St  f  2241,  so  as 
to  be  protected  by  a  prior  record  of  his  deed. 
Mueller  y.  Brlgham»  10  N.  W.  366,  367,  53 
Wla  173. 

A  purchaser  is  not  a  "purchaser  in  good 
faith"  of  any  part  of  the  bankrupt's  estate, 
if  title  or  security  was  accepted  "in  contem- 
plation of  or  in  fraud  upon"  the  bankrupt 
act,  or  if  for  any  reason  it  would  not  have 
been  valid  against  the  claims  of  creditors  of 
the  bankrupt.    In  re  Pease,  129  Fed.  446,  448. 

The  occupant  of  lands  to  which  a  right 
to  divert  water  from  a  stfeam  was  appurte- 
nant agreed  to  sell  such  water  rights  to  de- 
fendant, and  the  duly  authorized  ofllcer  of 
the  occupant  informed  defendant  that  S. 
was  the  owner  of  the  land,  and  that  it  would 
be  necessary  to  take  a  conveyance  from  him, 
which  defendant  did.  Although  S.  was  the 
record  owner,  the  occupant  at  the  time  held 
an  unrecorded  deed,  which  was  recorded  sub- 
sequent to  defendant's  deed,  and  of  which 
defendant  had  no  knowledge.  Held,  that 
defendant  was  a  "purchaser  in  good  faith" 
within  Civ.  Code,  |  1214,  providing  that  con- 
veyances of  real  property  are  void  as  against 
subsequent  purchasers  in  good  faith  whose 
conveyances  are  first  recorded,  since,  al- 
though defendant  knew  of  the  occupant's 
possession,  the  officer's  statement  relieved 
him  from  making  any  further  inquiry  as  to 
the  nature  of  his  rights.  Shurtleff  v.  Kehr- 
er,  124  Pac  724,  726,  163  Cal.  24. 

One  is  not  a  "purchaser  in  good  faith," 
so  as  to  be  protected  against  an  outstanding 
contract,  .who  has  constructive  notice  of 
such  contract;    and  this  because  the  law 


itself  imputes,  in  the  case  of  constnictlvo 
notice,  knowledge  to  him.  But  one  may  hon- 
estly believe  that  he  hj^s  good  title  when  bi 
fact  he  has  not,  and,  while  this  belief  will 
not  avail  him  as  against  an  outstanding  con- 
tract or  title  of  which  he  has  constructive 
notice,  he  will  nevertheless  be  entitled  to  be 
protected  in  his  permanent  improvements, 
for  the  test  of  good  faith  as  to  them  is  hia 
honest  belief  that  he  has  good  title.  Hunter 
V.  Coe,  97  N.  W.  869,  872,  12  N.  D.  505. 

Neither  the  attorneys  of  plalntUf  in  an 
action,  who  purchased  property  sold  under 
a  judgment  therein,  nor  plaintiff,  to  whom 
such  attorneys  assigned  a  part  Interest  in 
the  property,  nor  assignees  of  the  certificate 
of  purchase  prior  to  the  execution  of  the 
sheriffs  deed,  are  ^'purchasers  in  good  faith" 
within  the  meaning  of  Code,  |  3797,  pro- 
viding that  the  title  of  a  purchaser  in  good 
faith  to  any  property  sold  under  attachment 
or  Judgment  shall  not  be  affected  by  a  new 
trial  accorded  to  a  nonresident  defendant, 
who  appears  within  two  years  after  the  ren- 
dition of  Judgment  against  him,  except  tlie 
title  to  property  obtained  by  plaintiff,  and 
not  bought  of  him  in  good  faith  by  others: 
but  such  persons  are  purchasers  pending 
litigation,  and  take  subject  to  any  Judgment 
which  might  subsequeiUly  be  rendered  against 
plaintiff.  English  T.  Ofts,  101  N.  W.  293,  295, 
125  Iowa,  555. 

Under  a  statute  providing  that,  from  the 
date  of  the  attachment  until  it  be  discharged 
or  the  writ  executed,  the  plaintiff,  as  against 
third  persons,  shall  be  deemed  a  purchaser  in 
good  faith  and  for  a  valuable  consideration 
of  the  property,  etc.,  an  attaching  creditor, 
in  order  to  be  deemed  a  •'purchaser  in  good 
faith"  as  against  the  owner  of  an  outstand- 
ing equity,  must,  in  an  action  on  a  bond  for 
redelivery  of  the  property,  allege  and  prove 
all  the  facts  necessary  to  establish  that  char- 
acter ot  his  ownership  as  against  the  equity ; 
and  a  reply  ccwslsting  of  a  general  d^iial 
only  of  the  claim  of  ownership  made  by  de- 
fendants in  their  answer  was  insuflicient 
to  bring  plaintiff  within  the  statute.  Flegel 
T.  Koss,  83  Pac  847,  848,  47  Or.  S6& 

Under  Wilson's  Rev.  &  Ann.  St  1903,  | 
9,  providing  that  "good  faith*'  consists  in  an 
honest  Intention  to  abstain  from  taking  any 
unconscientious  advantage  of  another,  even 
though  the  forms  or  technicalities  of  law,  to- 
gether with  an  absence  of  all  information  or 
belief  of  facts  which  would  render  the  trans- 
action unconscientious,  one  who  purchases 
land  with  knowledge  of  such  facts  as  would 
put  a  prudent  man  upon  Inquiry,  which,  if 
prosecuted  with  ordinary  diligence^  would 
lead  to  actual  notice  of  ri^ts  claimed  ad- 
versely to  his  vendor,  is  guilty  of  bad  faith  if 
he  neglects  to  make  such  inquiry,  and  is 
chargeable  with  the  actual  notice  he  would 
have  received.  Cooper  v.  Flesner,  108  Pac 
1016, 1019,  24  OU.  47, 23  L.  B.  A.  (N.  S.)  UbO, 
20  Ann.  Gas.  29. 
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To  constitute  a  "purchaser  in  good  faith/' 
It  is  essential  that  there  be  a  valuable  con- 
sideration, the  absence  of  notice,  and  the 
presence  of  good  faith.  If  the  existence  and 
concurrence  of  such  requisites  are  shown,  it 
is  immaterial,  so  far  as  a  third  person  is  con- 
cerned, whether  or  not  the  deed  of  the  pur- 
chaser was  properly  acknowledged.  Derrett 
y.  Britton,  80  S.  W.  562,  564,  85  Tex.  Civ. 
App.  485. 

The  terms  "good  faith"  and  "notice"  are 
intimately  related  in  jurisprudence,  but  are 
not  of  uniform  meaning;  the  former  retain- 
ing in  some  measure  the  popular  sense  of 
honest  belief,  but  its  technical  significance  de- 
pends largely  on  the  doctrine  of  notice  as  de- 
veloped in  the  progress  of  the  equity  system. 
Considered  with  reference  to  and  as  influ- 
enced by  "notice,"  the  term  "good  faith"  bears 
several  legal  meanings,  according  to  the  sub- 
Ject-matter  of  the  litigation  in  which  It  Is 
used.  As  applied  to  the  purchase  of  a  parcel 
of  land,  the  title  to  which  passed  from  the 
grantor  by  a  prior  recorded  deed  or  incum- 
brance, the  constructive  notice  of  the  prior 
conveyance  which  the  record  Imparts  pre- 
vents one  taking  title  subsequently  from  be- 
ing a  purchaser  in  good  faith.  Rev,  St.  1899, 
S  3080  (Ann.  St.  1906,  p.  1768),  permitting  one 
who  claims  land  in  another's  possession  to 
tar  the  occupant  from  compensation  for  bet- 
terments by  notifying  him  in  writing  of  the 
claim  and  its  nature,  does  not  make  an  ex- 
ception in  favor  of  an  occupant  who  believes 
the  hostile  title  to  be  bad  and  makes  better- 
ments regardless  of  such  notice,  since  "no- 
tice" and  "good  faith"  cannot  coexist,  for  it 
Is  an  equity  doctrine  of  universal  recognition 
tliat  he  who  takes  with  notice  takes  subject 
to  the  claim,  and  the  notice  which  will  suf- 
fice for  this  purpose  does  not  mean  direct  and 
positive  information,  but  anything  calculated 
to  put  a  prudent  man  on  the  alert.  Rich- 
mond V.  Ashcraft,  117  S;  W.  689,  692, 137  Mo. 
App.  191. 

Though  pre-existing  debts  are  so  far  a 
valuable  consideration  that  persons  who  re- 
lease them  or  part  with  title  to  them  are 
deemed  to  have  parted  with  value,  and  to 
have  given  a  valuable  consideration  so  as  to 
be  protected  as  purchasers  in  good  faith, 
where  they  did  not  release  or  transfer  their 
debts,  nor  acquire  them  from  third  persons, 
the  recovery  of  Judgment  thereon  would  not 
prejudice  them,  nor  give  them  the  status  of 
"purcliasers  or  incumbrancers  in  good  faith" 
within  the  meaning  of  Civ.  Ck)de,  1 164,  which 
provides  that  when  property  is  conveyed  to  a 
married  woman,  it  is  presumed  to  vest  in  her 
as  her  separate  estate^  which  presumption  is 
conclusive  in  favor  of  a  purchaser  or  incum- 
brancer in  good  faith.  Fulkerson  v.  Stiles, 
105  Pac.  766,  966,  156  Cal.  703,  26  L.  R.  A. 
(N.  S.)  181. 

Certain  land  in  controversy  was  within 
the  limits  of  a  railroad  grant,  and,  though  the 


railroad  company  earned  the  land,  it  accept- 
ed other  land  in  Ueu  thereof,  and  then  failed 
to  complete  the  road  for  which  the  grant  was 
made,  by  reason  of  which  the  land  in  contro- 
versy reverted  to  the  United  States.  The 
railroad  knew  that  It  had  no  title  or  equitable 
claim  to  the  land  when  it  contracted  to  sell 
the  same  to  plaintiff's  assignor  in  September, 
1888,  and,  when  plaintiff  took  his  assignment 
he  knew  that  suit  was  then  pending  by  the 
United  States  to  quiet  its  title,  and  in  Octo- 
ber, 1889,  he  made  an  agreement  with  the  rail- 
road company,  reciting  the  pendency  of  such 
suit,  and  agreeing  that  if  the  government  was 
successful,  as  it  subsequently  was,  he  would 
receive  from  the  railroad  company  the  amount 
paid  on  the  original  agreement  with  interest, 
and  release  all  claims  for  failure  of  title.  Af- 
ter defendant  had  taken  possession  as  a 
homestead  entryman  in  1890,  plaintiff  took 
no  steps  to  regain  possession  until  he  sued  to 
recover  the  land.  Held,  that  plaintiff  was 
not  a  purchaser  in  good  faith  within  the  ad- 
justment act  (Act  March  3,  1887,  c  376,  §  4, 
24  Stat  557  [U.  S.  Comp.  St  1901,  pi  15961), 
providing  that,  as  to  all  lands  erroneously 
certified  or  patented  and  sold  by  a  grantee 
railroad  company  to  citizens  of  the  United 
StatQs,  such  i)ersons  purchasing  in  good  faith 
should  be  entitled  to  the  land  purchased  on 
proof  of  the  purchase  at  the  proper  land  of- 
fice, In  the  manner  provided,  etc.;  the  term 
"good  faith"  in  general  being  construed  to 
mean  without  notice  as  well  as  for  a  valuable 
consideration.  Logan  v.  Davis,  124  N.  W.  808, 
811,  147  Iowa,  441. 

Rev.  Code  N.  D.  1899,  §  5114,  defines 
"good  faith"  as  consisting  in  an  honest  in- 
tention to  abstain  from  taking  any  unconsci- 
entious advantage  of  another,  even  through 
the  forms  or  technicalities  of  law,  together 
with  an  absence  of  all  information  or  belief 
of  facts  which  will  render  the  transaction  un- 
conscientious. One  purchasing  real  estate 
with  notice  of  an  outstanding  contract  of  sale 
takes  it  subject  to  such  contract,  and  may  be 
compelled  in  an  action  for  specific  perform- 
ance to  convey  the  same  upon  the  perform- 
ance of  the  conditions  of  the  contract.  Hunt- 
er V.  Coe,  97  N,  W.  869,  870, 12  N.  D.  505. 

"By  'good  faith,*  as  Judicially  interpret- 
ed, is  meant  a  purchase  made  not  merely  for 
a  consideration,  but  also  without  notice  to 
the  purchaser  of  an  adverse  claim  to  the  prop- 
erty by  others;  for  the  ta'idng  of  an  estate 
after  notice  of  a  prior  right  makes  one  a 
mala  fide  purchaser."  Under  Civ.  Code  Prac. 
§  414,  providing  that  a  defendant  brought  in 
by  constructive  service  may  petition  for  a  new 
trial  at  any  time  within  five  years,  and  sec- 
tion 417,  providing  that  the  title  of  purchas- 
ers in  good  faith  to  any  property  sold  under 
attachment  or  Judgment,  shall  not  be  affecte<i 
by  such  new  trial,  where  defendant  purchased 
land  from  plaintiff,  giving  liotes  for  the  pur- 
chase price,  in  which  a  lien  was  retained,  and 
subsequently  mortgaged  the  land,  and  in  a 
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suit  to  enforce  the  vendor's  lien  constroctlTe 
service  was  had  on  the  mortgagee,  the  land 
bid  in  by  plaintiff,  and  sold  to  defendant's 
wife,  she  was  not.  a  "good  faith"  purchaser. 
King  V.  Hunl,  81  S.  W.  254,  255,  118  Ky.  450 
(quoting  and  adopting  definition  given  in  Kel- 
lar  V.  Stanley,  5  S.  W.  480,  86  Ky.  246). 

Taking  property  of  anotltor 

The  "good  faith"  which  will  protect  a  de- 
fendant in  an  action  of  trover  for  the  con- 
version of  timber  cut  and  removed  by  him 
from  plaintiff's  land  is  not  incompatible  with 
some  degree  of  negligence.  Almost  any  tres- 
pass upon  the  rights  of  another  which  is  not 
willful  arises  in  whole  or  in  part  from  the  de- 
fendant's Ignorance  of  something  which  he 
might  have  discovered  had  he  exercised  a  cer- 
tain degree  of  care.  Where  Injury  is  caused 
by  negligence,  as  distinguished  from  willful- 
ness, wantonness,  or  recklessness,  it  seems 
that  the  defendant  is  chargeable  only  with 
the  actual  damage  in  the  ordinary  sense  of 
that  term.  Dartmouth  College  Trustees  v. 
International  Paper  Co.,  132  Fed.  92,  98. 

Warehouse  certlfloate 

A  distilling  company's  warehouse  certifi- 
cates, calling  for  whisky  stored  in  its  bonded 
warehouse,  which  in  practical  effect  under 
the  internal  revenue  laws  is  in  the  custody  of 
the  United  States  as  bailee,  represent  the 
property  itself,  and  their  transfer  to  a  pur- 
chaser or  pledgee  operates  as  a  delivery  of 
the  whisky  called  for  thereby  subject  to  the 
payment  of  the  tax,  and,  when  made  in  "good 
faith"  more  than  four  months  prior  to  the 
company's  bankruptcy,  such  a  pledge  is  good 
as  against  its  trustee  and  general  creditors, 
and  the  whisky  does  not  pass  to  the  trustee. 
In  re  Miller  Pure  Rye  Distilling  Co.,  176  Fed. 
606,  607. 

GOOD  FAITH  BEXiIEVE 

In  an  instruction  on  self-defense,  the  use 
of  the  expressions  "good  faith  believe"  and 
"had  reasonable  grounds  to  believe"  was  not 
error;  the  court  evidently  meaning  real  or 
actual  belief,  and  not  pretended  or  assumed 
belief,  and  it  being  apparent  that  the  jury 
could  not  have  understood  It  otherwise.  Hut- 
sell  V.  Commonwealth  (Ky.)  75  S.  W.  225,  227. 

GOOD  FENCE 

What  is  a  "good  fence"  depends  on  the 
neighborhood  and  the  materials  used.  The 
term  is  so  vague  and  uncertain  that  a  false 
statement  that  "fences  are  good,"  made  to 
induce  an  exchange  of  lands,  is  a  mere  opin- 
ion, and  not  an  actionable  false  representa- 
tion. Else  V.  Freeman,  83  Pac.  409,  410,  72 
Kan.  666. 

GOOD  GOVERNMENT 

In  the  ordinance  of  1787  giving  territo 
rial  Legislatures  power  to  make  laws  for  the 
good  government  of  the  territory,  etc.,  the 
term  "good  government"  embraces  within  Its 
scope  the  whole  range  of  legislation  neces- 


sary to  secure  the  comfort,  prosperity,  and 
happiness  of  a  people.  Under  that  power  the 
Legislature  may  provide  for  taking  private 
property  for  public  uses.  Swan  y.  Williams, 
2  Mich.  427,  431. 
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In  life  insurance  cases  It  has  been  held 
that  ^'good  health"  does  not  ordinarily  mean 
freedom  from  infirmity,  and  that  good  health 
or  sound  health  means  a  state  of  health  free 
from  disease  or  ailment  that  affects  the  gen- 
eral soundness  and  healthfulness  of  the  sys- 
tem seriously.  It  is  a  relative  term,  and  does 
not  mean  absolute  freedom  from  physical  in- 
firmity, but  only  such  a  condition  of  body 
and  mind  as  that  one  may  discharge  the  ordi- 
nary duties  of  life  without  serious  strain  up- 
on the  vital  powers.  Hence,  in  a  suit  by  a 
female  against  a  railroad  company  for  dam- 
ages for  personal  injuries,  where  it  is  alleg- 
ed that  plaintiff  was,  prior  to  the  injuries, 
in  good  health,  a  recQvery  may  be  had,  not- 
withstanding it  appears  from  the  evidence 
that  at  the  time  of  the  injuries  the  plaintiff 
was  laboring  under  an  infirmity  of  which  she 
was  ignorant,  and  which  did  not  interfere 
with  the  discharge  by  her  of  the  ordinary 
duties  of  life.  Atlantic  &  B.  R.  Co.  v.  Doug- 
las, 46  S.  E.  867,  868,  119  Ga.  658. 

An  applicant  for  life  insurance,  who 
from  a  time  prior  to  his  application  until  his 
death,  some  years  after  delivery  of  the  pol- 
icy, suffered  from  nephritis,  or  Bright's  dis- 
ease which  was  the  direct  though  remote, 
cause  of  his  death,  was  not  in  "good  health" 
when  the  policy  was  delivered,  within  the 
meaning  of  a  provision  therein  that  it  should 
not  take  effect  until  delivered  while  the  ap- 
plicant was  in  good  health,  nor  until  the  first 
premium  was  paid  while  he  was  also  in  good 
health.  Austin  v.  Mutual  Reserve  Fund  life 
Ass'n,  182  Fed.  555,  569. 

A  statement,  in  an  application  for  addi- 
tional insurance,  that  the  applicant  wa«  in 
"good  health,"  was  not  a  misrepresentation, 
though  she  was  at  the  time  pregnant  Amer- 
ican Order  of  Protection  v.  Stanley,  07  N.  W. 
467,  469,  5  Neb.  (Unof.)  132. 

In  an  action  on  a  benefit  certificate, 
where  the  defense  was  that  the  member  was 
not  in  good  health  at  the  time  of  his  rein- 
statement after  suspension  for  nonpayment 
of  dues,  an  instruction  that  the  words  "good 
health"  mean  that  the  person  is  in  a  reason- 
ably good  state  of  health,  and  free  from  any 
disease  or  illness  that  tends  seriously  to  weak- 
en or  impair  the  constitution,  was  a  reason- 
able definition.  Court  of  Honor"  v.  Dinger, 
77  N.  B.  557-559,  221  111.  176. 

GOOD  JOB 

See  Good  and  Workmanlike  Job. 

GOOD  MANNER 

See  Good  and  Workmanlike  Manner. 


GOOD  MATERIAL 


759 


GOOD  ORDER 


GOOD  MATERIAI. 

Other  good  material,  see  other. 

€K>OI>   1CEBCHA1ITABI.E  HAT 

In  a  contract  of  sale  of  "good  merchanta- 
ble" hay,  the  words  quoted  are  descriptive  of 
quality,  and  mean  that  the  hay  is  salable  on 
the  market  at  the  ordinary  market  price. 
Trego  T.  Araye,  116  Pac.  119,  120,  20  Idaho, 
38, 35  li.  IL  A.  (N.  S.)  1021. 

GOOD  XORAIi  CHABACTBB 

"Qood  moral  chaiWter,"  within  the  pro- 
vision of  the  naturalization  act  (Act  June  29, 
1906,  c  3592,  34  Stat  596),  requiring  a  finding 
that  applicant  for  citizenship  has  behaved 
as  a  man  of  good  moral  character,  Is  such 
character  as  measures  up  to  the  standard  of 
the  average  citizen  of  the  community  in  which 
applicant  resides.  In  re  Hopp,  179  Fed.  561, 
562. 

An  applicant  for  liquor  license  is  not  a 
person  of  "good  moral  character,"  as  required 
by  the  statute,  where  he  has  been  an  habitual 
violator  of  law  in  running  a  gambling  house 
in  connection  with  his  saloon;  and  his  re- 
stored good  character  is  not  proved  by  mere 
cessation  therefrom  by  reason  of  bench,  war- 
rants and  burning  orders.  Whissen  v.  Furth, 
S4  S.  W.  500,  501,  73  Ark.  366,  68  L.  R.  A. 
161  (citing  Black,  Intox.  Liq.  t  162;  Appeal 
of  Leister  [Pa.]  11  Atl.  387;  Hardesty  v. 
Hine,  34  N.  B.  701,  135  Ind.  72 ;  Stockwell  v. 
Brant,  97  Ind.  474 ;  Wieman  v.  Mabee,  8  N. 
W.  71,  45  Mich.  484,  40  Am.  Rep.  477;  In  re 
O ,  42  N.  W.  221,  73  Wis.  602 ;  In  re  Spen- 
ser, 22  Fed.  Cas.  921). 

Petitioner's  application  for  citizenship 
was  verified  by  a  saloonkeeper,  and  declared 
on  oath  that  petitioner's  occupation  was  that 
of  clerk.  Au  investigation  disclosed  that  he 
was  a  bartender  for  one  of  the  witnesses  veri- 
fying the  application.  Petitioner  admitted 
that  in  1008,  within  five  years  prior  to  the 
filing  of  the  petition,  he  had  been  convicted  in 
Kansas  of  violating  the  liquor  law,  and  was 
arrested  for  selling  liquor  illegally  in  viola- 
tion of  an  injunction ;  that  he  was  sentenced 
to  30  days  in  jail  and  to  pay  a  fine  of  $100, 
but  that  he  was  paroled ;  and  that  the  parole 
had  terminated.  Held,  that  such  conduct 
showed  a  willful  disregard,  not  only  of  the 
laws  of  the  state,  but  of  the  orders  of  the 
court,  and  that  he  was  therefore  not  entitled 
to  citizenship,  under  Naturalization  Act  June 
29.  1906,  c.  3592,  §  4,  34  Stat.  596,  requiring 
that  the  applicant  for  five  years  shall  have 
behaved  as  a  man  of  "good  moral  character," 
attached  to  the  principles  of  the  Constitution 
of  the  United  States,  and  well  disposed  to  the 
good  order  and  happiness  of  the  same.  In  re 
Trum,  109  Fed.  361,  362. 

€K>OD  MORAIiB 

See  Contrary  to  Good  Morale 


GOOD  KAME 

A  charge  in  libel  that  if  the  article  pub- 
lished was  calculated  to  impeach  plalntUfs 
good  name,  etc.,  used  the  word  "good  name'* 
as  -equivalent  to  reputation,  in  which  sense 
the  words  have  always  been  used.  San  An- 
tonio Light  Pub.  Co.  V.  Lewy,  113  S:  W.  574, 
681,  62  Tex.  <3iv.  App.  22. 

GOOD  NOTE 

In  an  action  by  the  holder  of  a  note 
against  a  surety  thereon,  there  was  evidence 
that  the  holder  represented  to  the  surety  that 
the  debtor  had  other  notes  in  the  bank  as  se- 
curity for  this  debt,  and  that  the  maker  of 
one  of  them  was  good.  Held  that,  while  a 
representation  that  a  note  is  good  imports 
both  the  solvency  of  the  maker  and  the  col- 
lectibility of  the  note  by  suit,  a  representa- 
tion that  the  persons  whose  names  appear  on 
the  note  are  good  does  not  constitute  a  war- 
ranty that  the  signatures  are  genuine;  and 
hence  an  instruction,  charging  the  jury  to 
find  for  defendant  if  the  creditor  induced  the 
surety  to  sign  upon  representations  that  a 
certain  note  put  up  as  collateral  was  good, 
was  not  supported  by  the  evidence.  Milan 
Bank  v.  Richmond,  139  S.  W.  352,  354,  235 
Mo.  532. 

GOOD  OF  THE  SERVICE 

Where  an  officer  was  removed  for  the 
"good  of  the  service^"  sack  clause  specified  a 
valid  reason  for  removal,  the  natural  infer- 
ence therefrom  being  that  in  some  respect 
the  officer  failed  to  perform  his  duties,  was 
incompetent,  inefficient  or  an  unsuitable  per- 
son for  the  position  to  which  he  was  appoint- 
ed. Ayers  v.  Hatch,  56  N.  E.  612,  613,  175 
Mass.  489. 

GOOD  ORDER 

See  Apparent  Good  Order. 

Statements  contained  in  receipts  and  bills 
of  lading,  to  the  effect  that  the  goods  men- 
tioned therein  were  received  in  "good  order" 
or  "good  condition,"  are  in  the  nature  of  mere 
adndssions,  mere  written  declarations,  not 
conclusive  or  nonexplainable  as  against  the 
party  making  them,  much  less  as  against  one 
who  did  not.  Bath  v.  Houston  &  T.  C.  Ry. 
Co.,  78  S.  W.  993,  995,  34  Tex.  Civ.  App.  234. 

If  one  contracts  to  deliver  to  the  other 
wool  in  good  order  and  the  latter  agrees  to 
accept  it,  the  clause  "In  good  order"  is  au 
express  warranty.  Polhemus  v.  Heiman,  50 
Cal.  438,  441. 

The  terms  of  every  written  instrument 
are  to  be  understood  in  their  ordinary  and 
popular  sense,  unless  from  the  context  it  ap- 
pears that  the  parties  to  the  instrument  at- 
tach a  different  meaning  to  the  terms,  or  by 
the  usage  of  trade  they  have  acquired  a  dif- 
ferent meaning,  as  when  a  covenant  bound 
the  covenantor  to  put  a  chartered  turnpike 
road  in  "good  order,"  it  shall  not  be  under- 
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stood  that  the  covenantor  meant  that  the 
terms  of  the  charter  should  be  complied  with, 
as  there  was  no  reference  made  to  the  charter, 
but  in  good  order  according  to  the  popular 
acceptation  of  the  words.  Davis  y.  Smith,  9 
Humph.  (28  Tenn.)  557,  559. 

GOOD  OBDEB  AND  CONDITION 

A  franchise  by  which  a  railway  company 
obtained  a  right  of  way  through  a  city  street 
provided  that  such  railroad  would  "keep  and 
preserve  in  *good  order*  for  the  use  of  the  citi- 
zens of  the  town*'  that  particular  street 
Held,  the  obligation  of  the,  railroad  will  not 
be  measured  by  the  size  and  condition  of  the 
city  at  the  time  the  contract  was  entered  into, 
but  by  the  new  and  improved  methods  of  pav- 
ing demanded  by  its  growth  and  changing 
conditions,  wljich  must  have  been  within  the 
purview  of  the  parties  at  the  time  of  making 
the  contract,  so  that  the  railroad  must  pro- 
vide a  permanent  pavement,  where  it  was 
necessary  to  provide  the  public  with  the  same 
accommodations  as  were  afforded  by  similar 
streets  of  the  city.  City  of  New  Bern  v.  At- 
lantic &  N.  C.  Ry.  Co.,  75  S.  E.  807,  808,  159 
N.  C.  542  (citing  4  Words  and  Phrases^  p. 
3125). 

GOOD  ORE 

See  Extra  Good  Ore. 

GOOD  PLEADING 

At  common  law  "  'good  pleading  consists 
in  good  matter,  pleaded  in  good  form,  in  apt 
time,  and  due  order."  Co.  Lltt.  303.  Facts 
should  be  stated  logically,  in  their  natural 
order,  with  certainty,  that  is,  clearly  and  dis- 
tinctly, to  the  end  that  the  party  who  is  to 
answer  may  readily  understand  what  is 
meant,  in  order  to  prepare  his  defense.  Plead- 
ings are  no  longer  to  be  put  on  (in  any  court 
of  this  state)  by  counsel  ore  tenus,  or  vive 
voce,  as  at  Athens,  or  as  at  the  very  old  com- 
mon law.  Mark  v.  H.  D.  Williams  Cooperage 
Co.,  103  S.  W.  20,  24,  204  Mo.  242  (citing  2 
BL  Comm.  ^293). 


GOOD  REASON  TO  BEIiIEVE 

Under  Rem.  &  Bal.  Code,  §  2640,  punish- 
ing every  officer  of  any  banking  corporation 
who  shall  accept  deposits,  when  he  knows  or 
has  good  reason  to  believe  that  the  bank  is  in- 
solvent, it  is  sufficient  to  show  that  accused 
had  good  reason  to  believe  that  the  bank  was 
insolvent  on  the  date  of  a  deposit,  and  knowl- 
edge of  the  bank's  condition  by  its  officers  is 
presumed ;  "good  reason  to  believe"  implying 
not  only  knowledge,  but  an  investigation  into 
such  facts  as  would  give  knowledge.  State  v. 
Welty,  118  Pae.  9, 13,  65  Wash.  244. 

An  affidavit  for  a  warrant  of  arrest,  stat- 
ing that  affiant  has  "good  reason  to  believe" 
that  an  offense  has  been  committed,  rather 
than,  as  required  by  Code  1907,  §  6703,  that 
he  has  "probable  cause  for  believing,"  is  void. 
"Good  reason  to  believe"  is  not  the  equivalent 
of  "probable  cause  for  believing,**  as  required 


I  by  the  statute.    City  of  Bessemer  r.  Bidge^ 
1 50  South,  270,  271,  273,  162  Ala,  2QL 

GOOD  REPAIR 

The  phrase  "good  repair**  means  a  state 
of  restoration  to  sound  or  good  condition  aft- 
er decay,  injury,  dilapidation,  or  partial  de- 
struction, and  implies  the  existence  of  a 
thing  to  be  repaired.  Missouri,  K.  &  T.  R. 
Co.  of  Texas  v.  Bryan  (Tex.)  107  S,  W.  572, 
576. 

Under  a  covenant  in  a  lease  liinding  the 
lessee  to  keep  the  praises  in  "good  repair" 
at  his  own  expense  during  the  term,  and  at 
the  expiration  to  surrender  the  premises  in 
as  good  state  and  condition  as  reasonable  use 
and  wear  will  permit,  damages  by  the  ele- 
ments excepted,  the  lessee  is  obligated,  not 
only  to  keep  the  premises  in  as  good  repair  as 
when  he  entered,  but  to  put,  keep,  and  leave 
in  good  repair,  having  regard  to  the  age  and 
class  of  buildings ;  but  he  is  not  obligated  to 
keep  the  buildings  up  as  new  buildings,  and 
the  expense  of  the  repairs  he  is  obliged  to 
make  necessarily  depends  upon  the  age  and 
class  of  the  buildings.  Lehmaier  v.  Jones,  91 
N.  Y.  Supp.  687,  688,  100  App.  Div.  495  (cit- 
ing Myers  v.  Bums,  35  N.  Y.  269;  Ward  v. 
Kelsey,  38  N.  Y.  80,  97  Am.  Dec.  773;  Lock- 
row  V.  Horgan,  58  N.  Y.  635 ;  Heintze  v.  Er- 
lacher,  1  City  Ct.  R.  465 ;  1  Add.  Cont  239 ; 
1  McAdam  Landl.  &  T.  [3d  Ed.]  429,  430). 

The  phrase  "good  repair,**  in  an  ordinance 
granting  the  right  to  construct  and  operate 
a  street  railway,  which  provided  that  the 
portion  of  the  street  between  and  adjacent 
to  the  tracks  should  be  kept  in  as  "good  re- 
pair*' and  condition,  considering  the  nature 
of  the  use,  as  other  XMirts  of  the  street  are 
kept  by  the  city,  does  not  necessarily  mean 
only  good  condition,  but  those  operating  the 
railway  must  pave  that  portion  when  It  be- 
comes necessary  to  keep  it  in  as  good  condi- 
tion as  the  rest  of  the  street  is  kept  by  the 
city.  Columbus  St.  R.  &  Light  Co.  v.  City  of 
Columbus,  86  N.  E.  83,  84,  43  Ind.  App.  265. 

The  words  "good  repair,**  in  a  lease  bind- 
ing the  lessee  to  put  the  plumbing  work  and 
the  premises  generally  in  good  repair,  and 
providing  that  he  will  during  the  term  keep 
the  plumbing  work,  pipes,  glass,  fences,  and 
the  premises  generally  in  good  repair,  and  at 
the  expiration  of  the  term  surrender  the  es- 
tate in  as  good  repair  as  reasonable  wear 
thereof  will  permit,  damage  by  the  elements 
excepted,  cover  only  ordinary  repairs  necessi- 
tated by  the  ravages  of  the  ordinary  uses 
which  were  in  mind,  rather  than  radical 
changes  in  the  structure  of  a  permanent  sub- 
stantial, and  unusual  character,  and  the  les- 
see is  not  required  to  rebuild  a  gable  wall  of 
the  building  which  became  dilapidated  as 
the  result  of  time  and  wear.  Street  v.  Central 
Brewing  Co.,  91  N.  X.  Supp.  547,  549,  101 
App.  Div.  3» 
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OOOD  BEPITTE 

The  phrase  "good  repute,"  in  the  pro- 
Tlso  of  Act  May  19, 1887  (P.  L.  128).  which  re- 
duces the  crime  of  carnal  knowledge  of  a 
woman  child  under  the  age  of  16  who  is  not 
of  good  repute  from  rape  to  fornication, 
means  the  general  reputation  for  chastity  of 
the  woman  in  the  community  In  which  she 
liyes.  The  law  presumes  that  the  woman  is 
a  person  of  good  repute,  and  the  common- 
wealth was  not  required  to  prove  the  fact. 
If  she  does  not  sustain  that  reputation,  the 
defendant  must  show  it.  Commonwealth  v. 
Howe,  35  Pa.  Super.  Ct.  554.  568. 

GOOD  RIGHT  TO  CONVEY 

Covenants  of  seisin  and  *'good  right  to 
convey"  are  synonymous,  and,  if  broken  at 
all,  are  broken  when  made,  and  an  actual 
eviction  is  unnecessary  to  consummate  the 
breach.  Faller  v.  Davis,  118  Pac.  382,  385, 
30  Okl.  56,  Ann.  Cas.  1913B,  1181. 

GOOD  SEGURITT 

Code  1904,  art.  93,  §  171,  authorized  the 
orphans'  court  to  order  a  guardian  who  has 
received  moneys  belonging  to  his  ward  to  in- 
vest the  same  in  mortgages  on  unincumbered 
real  estate  worth  double  the  loan  or  such  pub- 
lic stock,  permanent  funds,  "or  other  good 
securities,"  or  order  the  same  invested  in 
land.  Section  172  provides  that  such  moneys 
shall  be  invested  in  the  n^ame  of  the  ward  and 
transferable  only  under  order  of  court.  Sec- 
,tion  166  empowers  the  court  to  order  the 
proceeds  of  sale  of  leasehold  estates  of  the 
ward  to  be  invested  in  ''bank  stock  or  any 
other  good  security."  Section  241  authorizes 
the  court  to  order  a  guardian  to  invest  in 
bank,  or  other  incorporated  stock,  or  any 
other  good  security,  and  that  the  court  shall 
direct  the  manner  and  form  in  which  such 
money  shall  be  invested.  Sections  189  and 
192,  referring  to  the  transfer  of  the  ward's 
estate  to  a  substituted  guardian,  speaks  of  a 
delivery  as  including  "bonds,  notes  and  evi- 
dences of  debt"  and  other  securities.  Held, 
that  a  loan  of  the  ward's  funds  to  the  guard- 
ian himself,  for  which  he  gave  his  individual 
note,  was  not  an  investment  or  "good  secur- 
ity" which  the  court  had  authority  to  author- 
ize, as  it  created  an  adverse  Interest  in  the 
guardian.  Fidelity  &  Deposit  Co.  of  Mary- 
land V.  Freud,  80  Atl.  603,  605,  115  Md.  29. 

Under  a  trust  of  realty  to  provide  for  a 
wife  and  her  children  by  selling  land  and 
Investing  the  proceeds  in  "good  securities," 
a  sale  of  town  lots  for  the  worthless  bond  of 
the  purchaser,  a  married  woman,  secured  by 
two  mortgages,  without  appraisement  or  as- 
certainment of  their  rental  value,  and  with 
the  belief  that  the  lots  were  not  worth  double 
the  incumbrances  thereon,  was  a  breach  of 
trust  for  which  the  trustee  was  responsible. 
Gihnore  v.  Tuttle,  32  N.  J.  E}q.  611,  626. 


GOOD  BTAJnnXG 

The  term  "good  standing,"  as  used  in 
reference  to  members  in  mutual  benefit  insur- 
ance societies,  is  very  eommon ;  but  it  is  not 
easy  to  determine  its  precise  meaning  in  the 
connection  in  which  it  is  used.  Littleton  v. 
Wells  &  McComas  Council  No.  14,  J.  O.  U. 
,A.  M.,  56  Aa  798,  803,  98  Md.  453. 

GOOD  SUPPORT 

See  Good  and  Sulhcient  Support. 

GOOD  TITLE 

See  Good  and  Marketable  Title;    Good 
and  Sufficient  Title. 

As  clear  title 

A  "good  title"  means  an  unincumbered 
title.  McLaughlin  v.  Wheeler,  47  N.  W.  816, 
822, 1  S.  D.  497. 

"A  'good  title*  free  from  incumbrances  as 
shown  by  a  complete  abstract  of  title  must 
be  a  title  disclosed  by  the  records.  A  title 
based  upon  an  ex  parte  affidavit  showing  the 
names  of  the  heirs  of  the  deceased  owner  is 
not  such  a  title."  Under  a  contract  requir- 
ing the  vendor  to  convey  a  good  marketable 
title  free  from  defects,  it  is  insufficient  that 
his  right  to  convey  alone  without  the  signa- 
ture of  his  wife,  who  has  been  adjudged  in- 
sane in  proceedings  in  which  he  alleged  that 
the  property  was  community.  Colpe  v.  Lind- 
blom,  106  Pac.  634,  637,  57  Wash.  106  (citing 
and  adopting  Crosby  v.  Wynkoop,  106  Pac. 
175,  56  Wash.  475). 

A  title,  to  be  good  within  the  implied 
representation  that  a  vendor  has  "good  title" 
to  the  lands,  should  be  free  from  litigation, 
palpable  defects,  and  grave  doubts.  It  should 
consist  of  both  legal  and  equitable  titles  and 
should  be  fairly  deducible  of  record.  Whit- 
tier  V.  Gormley,  86  Pac.  726,  727,  3  Cal.  App. 
489  (citing  Turner  v.  McDonald,  18  Pac. 
262,  76  Cal.  177,  9  Am.  St  Rep.  189). 

As  marketable  title 

The  term  "good  title"  is  synonymous 
with  "a  good,  marketable  title,"  which  is  one 
that  will  protect  the  purchaser  from  anxiety, 
lest  annoying,  if  not  successful,  suits  be 
brought  against  him,  and  probably  take  from 
Uim,  or  his  representative,  lands  on  which 
money  has  been  invested ;  he  being  entitled  to 
a  title  which  will  enable  him,  not  only  to 
hold  the  land,  but  to  hold  it  in  peace,  and, 
if  he  wishes  to  sell  it,  to  be  reasonably  sure 
that  no  doubt  will  come  up  to  disturb  its 
marketable  value.  Kling  v.  A.  H.  Greef  Real- 
ty Ck).,  148  S.  W.  203,  205,  166  Mo.  App.  190. 

A  *'good  title"  is  one  that  can  be  sold  to 
a  reasonably  prudent  man  who  might  de- 
sire the  property  or  a  title  that  can  be  mort- 
gaged to  a  person  of  reasonable  prudence. 
Justice  V.  Button,  131  N.  W.  736,  737,  89 
Neb.  367,  38  L.  R.  A.  (N.  S.)  1. 

By  the  term  "good  title,"  as  used  in  a 
1  contract  of  sale,  is  meant  a  marketable  title ; 


GOOD  UNTIL  USED 


762 


aOOD  WILL 


that  is»  one  whicli  can  be  sold  to  a  reasonable 
purchaser,  or  mortgaged  to  a  person  ot  rea- 
sonable prudence  as  security  for  a  loan  of 
money.  Fagan  t.  Hook,  105  N.  W.  155,  167, 
134  Iowa,  881. 

GOOD  UNTHi  USED 

A  provision  in  a  railroad  ticket  tiiat  it 
was  "good  until  used"  meant  that  it  was  good 
for  passage.  Shelton  v.  Brie  R.  Co.,  66  Atl. 
403,  408^  73  N.  J.  Law,  658,  9  L.  R.  A.  (N.  S.) 
727,  118  Am.  St.  Rep.  704,  9  Ann.  Cas.  883. 

GOOD  WARRANTY  DEED 

A  covenant  to  "give  a  good  and  warranty 
deed'*  of  land  refers  to  the  kind  of  deed  to 
be  executed,  and  not  to  the  quality  of  the 
title  to  be  conveyed.  It  is  not,  therefore, 
broken  by  the  inability  to  convey  a  perfect 
title.    Joslyn  v.  Taylor,  33  Vt.  470,  474. 

GOOD  WATER-BEARING  SAND 

The  word  "good"  in  a  contract  by  a 
well  digger  to  make  a  well  "in  the  first  good 
water-bearing  sand"  referred  to  the  quanti- 
ty, and  not  the  quality,  of  the  water,  and 
modified  the  compound  word  "water-bear- 
ing," and  not  "water."  Olouston  v.  Main- 
gault  (Ark.)  150  S.  W.  868,  859. 

■ 

GOOD  WHiIi 

"Good  will"  is  the  probabiUty  that  the 
old  customers  will  resort  to  the  old  place. 
Kennebec  Water  Dist.  v.  City  of  Waterville, 
64  Atl.  6,  19,  97  Me.  185,  60  L.  R.  A.  866  (cit- 
ing Flagg  Mfg.  (}o.  V.  Holway,  178  Mass.  83, 
59  N.  E.  667);  dissenting  opinion  of  Judge 
Chipman  in  Contra  Ck>sta  Water  Co.  v.  City  of 
Oakland,  113  P.  668,  682,  159  Cal.  823  (quot- 
ing 4  Words  and  Phrases,  p.  3128);  Halver- 
son  V.  Walker,  112  Pac.  804,  807,  38  Utah, 
264  (citing  4  Words  and  Phrases,  p.  3128). 

The  "good  will"  of  a  business  is  merely 
a  hope  grounded  on  a  probability,  the  prob- 
ability that  the  old  customers  will  resort  to 
the  old  stand.  Didlake  v.  Roden  Grocery  Co.» 
49  South.  384,  386,  160  Ala.  484,  22  L.  R.  A. 
(N.  S.)  907,  18  Ann.  Cas.  430  (citing  4  Words 
and  Phrases,  p.  3128). 

"Good  will"  is  the  probability  that  old 
customers  will  resort  to  the  old  place  for 
the  purpose  of  trade,  and  is  recognized  as  a 
thing  of  value  which  may  be  sold.  Bloom 
V.  Home  Ins.  Agency,  121  S.  W.  293,  295,  91 
Ark.  367. 

"Good  will"  is  "the  advantage  or  benefit 
which  is  acquired  by  an  establishment  be- 
yond the  mere  value  of  the  capital  stock, 
funds,  or  property  employed  therein,  in  con- 
sequence of  the  general  public  patronage 
and  encouragement  which  it  receives  from 
constant  or  habitual  customers  on  account 
of  its  local  position,  or  from  celebrity  or 
reputation  for  skill,  or  affluence  or  punc- 
tuality, or  from  other  accidental  circum- 
stances or  necessities,  or  even  from  ancient 


partialities  or  prejudices.*'  Brown  v.  Benz* 
Inger,  84  AtL  79,  81,  118  Md.  29  (citing  4 
Words  and  Phrases,  p.  3128). 

The  "good  will"  of  a  trade  Is  called  the 
probability  that  the  old  customers  will  re- 
sort to  the  old  place.  The  good  will  of  a 
trade  does  not  sorrive,  but  is  partnership 
property.  Dougherty  v.  Van  Nostrand  (N. 
Y.)  1  Hoff.  Ch.  68.  70. 

Good  will  is  an  advantage  and  benefit 
gained  by  a  business  establishment  beyond 
the  value  of  the  money  and  property  invest- 
ed, and  is  property  in  a  legal  sense,  and  sub> 
ject  to  sale  in  connection  with  the  business 
precisely  as  other  personalty.  Haugen  v. 
Sundseth,  118  N.  W.  666,  667,  106  Minn.  129, 
16  Ann.  Cas.  259. 

Lord  Eldon,  in  Cruttwell  v.  Lye,  17  Ve- 
sey,  335,  said:  **The  *good  will*  which  has 
been  the  subject  of  sale  is  nothing  more  than 
the  probability  that  the  old  customers  will 
resort  to  the  old  place."  "*Good  will*  has 
been  defined  as  'all  that  good  disposition 
which  customers  entertain  towards  the  house 
of  business,  identified  by  the  particular  name 
or  firm,  and  which  may  induce  them  to  con- 
tinue giving  their  custom  to  it.'  •  •  • 
That  it  is  property  is  abundantly  settled  by 
authority.*'  See  v.  Heppenheimer,  61  Atl. 
843,  "846,  69  N.  J.  Eq.  36  (quoting  Washburn 
V.  National  Wall  Paper  Co.,  81  Fed.  17,  20, 
26  C.  C.  A.  312,  315). 

Good  will  is  the  favor  which  the  man- 
agement of  a  business  has  won  from  the 
public  and  the  probability  that  old  customers 
will  continue  their  patronage.  White  v. 
Trowbridge,  64  Ati.  862,  865,  216  Pa.  IL 

The  relations  of  a  dealer  to  customers 
and  to  the  trade  generally  is  termed  the 
"good  wiir*  of  the  business,  and  is  property 
which  the  law  protects.  Albro  J.  Newton  Co. 
V.  Erickson,  126  N.  Y.  Supp.  949,  951,  70 
Misc.  Rep.  291. 

There  cannot  be  a  "good  will,"  strictly 
so  called,  of  a  business  which  depends  for 
its  existence  upon  the  professional  qualities 
of  the  person  who  carries  it  on.  Masters  v. 
Brooks,  117  N.  Y.  Supp.  585,  589,  132  App. 
Dlv.  874. 

"Good  will"  is  "all  that  good  disposi- 
tion which  customers  entertain  towards  a 
house  of  business  Identified  by  the  particular 
name  or  firm,  and  which  may  induce  them 
to  continue  giving-  their  custom  to  it"  Con- 
solidated Gas  Co.  V.  City  of  New  York,  157 
Fed.  849,  872  (quoting  and  adopting  the  def- 
inition in  Washburn  v.  Nationals  Wall  Paper 
Co.,  81  Fed.  17,  20,  26  C.  C.  A.  316). 

The  good  will  of  a  commercial  partner- 
ship is  an  asset  separate  and  distinct  from 
its  stock  of  goods  or  capital,  and  consists 
of  the  advantage  which  inures  to  the  firm 
beyond  the  value  of  its  physical  property  be- 
cause of  the  general  public  patronage  which 
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it  receives  from  habitual  castomers.  In  re 
Teller,  136  N.  Y.  Supp.  457,  459,  76  Misc. 
Rep.  592. 

"Good  will"  means  every  advantage  that 
has  been  acquired  by  an  old  firm  in  carry- 
ing on  its  business,  whether  connected  with 
the  premises  in  which  the  business  was  pre- 
viously carried  on,  or  with  the  name  of  the 
old  firm,  or  with  any  other  matter  carrying 
with  it  the  benefit  of  the  business.  Where 
the  firm  of  which  plaintiff  and  defendant 
were  members  when  defendant  sold  his  in- 
terest to  plaintiff,  together  with  the  good 
will  on  the  dissolution  thereof,  had  an  un- 
derstanding that  certain  patterns  should  be 
used  exclusively  on  the  goods  ordered  by 
the  firm  from  the  manufacturer,  defendant's 
attempt  to  obtain  goods  of  such  patterns 
from  the  manufacturer  was  an  interference 
with  the  "good  will"  of  the  business,  as  was 
also  defendant's  solicitation  of  trade  from 
old  customers  of  the  firuL  Goetz  v.  Bice, 
123  N.  Y.  Supp.  433,  435  (citing  People  ex. 
rel.  Johnson  CJo.  v.  Roberts,  53  N.  B.  685,  159 
N.  Y.  70,  45  L.  B.  A.  126). 

"Good  will"  varies  with  the  custom  of 
the  general  trade  and  the  character  or  meth- 
ods of  the  particular  buaines&  An  early  def- 
inition by  Lord  Sldon  is  "the  probability 
that  the  old  customers  will  resort  to  the  old 
place."  This  involved  the  ancient  idea  that 
good  will  inhered  in  the  premises  where  the 
business  was  conducted.  This  is  too  limited 
for  modem  kinds  or  methods  of  business. 
The  habit  of  people  to  purchase  from  a  cer- 
tain dealer  or  manufacturer,  which  is  the 
foundation  for  any  expectation  that  pur- 
chases will  continue,  may  depend  on  many 
things  besides  place.  Confidence  in  the  qual- 
ity of  the  goods,  in  the  facilities  of  the  es- 
tablishment to  fill  orders  promptly,  or  in 
the  personal  integrity  or  skill  of  a  dealer  or 
manufacturer,  familiarity  of  the  public  with 
a  designating  name  for  the  product,  and 
probably  many  other  circumstances,  might 
be  mentioned  as  illustrative.  The  good  will 
is  a  sort  of  beaten  pathway  from  the  seller  to 
the  bu^er,  usually  established  and  made 
easy  of  passage  by  years  of  effort  and  ex- 
pense In  advertising,  solicitation,  and  jrecom- 
mendation  by  traveling  agents,  exhibition 
tests,  or  displays  of  goods,  often  by  acquaint- 
ance with  local  dealers  who  enjoy  confidence 
of  their  own  neighbors,  and  the  like.  RoweU 
V.  RoweU,  99  N.  W.  473,  478,  122  Wis.  1. 

"A  good  will  is  the  probability  that  the 
old  castomers  will  resort  to  the  old  place." 
With  reference  to  a  commercial  partnership 
business  requiring  no  special  personal  skill 
or  professional  knowledge,  this  good  will 
may  be  described  "to  be  the  advantage  or 
benefit  which  is  acquired  by  an  establish- 
ment, beyond  the  mere  value  of  the  capital, 
stock,  funds,  or  property  employed  therein, 
in  consequence  of  the  general  public  patron- 
age and  encouragement  which  it  receives 


from  constant  or  habitual  customers  on  ac- 
count of  its  local  position,  or  common  celeb- 
rity or  reputation  for  skill  or  affluence  or 
punctuality,  or  from  other  accidental  cir- 
cumstances or  necessities,  or  even  from  an- 
cient partialities  or  prejudices."  Plaintiff 
and  defendant  dissolv^  a  partnership  exist- 
ing between  them  on  July  28d,  reciting  in  the 
contract  of  dissolution  the  sale  by  defendant 
to  plaintiff  of  his  entire  interest  in  the  busi- 
ness, together  with  the  good  will  thereof. 
On  August  1st  following,  they  entered  into 
another  agreement,  reciting  the  sale  by  de- 
fendant to  plaintiff  of  abstract  books,  iron 
safe,  and  letterpress  for  a  certain  sum,  and 
stipulated  as  a  further  consideration  that 
plaintiff  should  give  defendant  the  free  use 
of  the  abstract  books,  and  should' keep  them 
in  defendant's  ofiice,  and  defendant  should 
not  compile  abstracts  or  engage  in  the  ab- 
stract business.  The  parties,  not  being  part- 
ners at  the  time  of  the  subsequent  agree- 
ment, and  the  sale  not  being  one  of  good 
will,  the  restraint  on  defendant  from  engag- 
ing in  the  abstract  business  was  in  violation 
of  Rev.  Civ.  Code,  §  1277,  making  contracts 
restraining  any  one  from  exercising  a  law- 
ful vocation,  otherwise  than  as  provided  in 
sections  1278  and  1279,  void.  Prescott  v. 
BidweU,  99  N.  W.  93,  94,  18  S.  D.  64  (quoting 
Bish.  Gont  p.  520;   Story,  Partn.  §  99). 

The  "good  will"  of  a  business  is  a  spe- 
cies of  personal  property,  and,  although  in- 
separable from  business,  is  an  appreciable 
part  of  the  assets  of  a  concern,  both  in  fact 
and  in  the  estimation  of  a  court  of  equity. 
It  is  defined  as  "  'an  advantage  or  benefit 
which  is  acquired  by  an  establishment  be- 
yond the  mere  value  of  the  capital  stock, 
funds,  or  property  employed  therein,  in  con- 
sequence of  the  general  public  patronage  and 
encouragement  which  it  receives  from  con- 
stant or  habitual  customers,  on  account  of 
Its  local  position,  or  common  celebrity,  or 
reputation  for  skill  or  affluence,  or  punctuali- 
ty, or  from  other  accidental  circumstances 
or  necessities,  or  even  from  ancient  partiali- 
ties or  prejudices.' "  It  is  further  said  that 
"'It  is  generally  used  to  denote  the  benefit 
arising  from  connection  and  reputation,  and 
its  value  is  what  can  be  got  for  the  chance 
of  being  able  to  keep  that  connection  and 
improve  it  Upon  the  sale  of  an  established 
business  its  good  will  has  a  market  value, 
whether  the  business  is  that  of  a  professional 
man  or  of  any  other  person,*"  though  it  is 
doubtful  that  if  persons  carry  on  a  business, 
and  one  of  them  dies,  a  share  in  the  good 
will,  where  it  is  of  any  value  at  all,  forms 
part  of  the  estate  of  the  deceased  partner. 
"  'It  is  a  portion  of  the  subject-matter  which 
produces  profits.' "  Morgan  v.  Perhamus,  36 
Ohio  St  517,  522,  38  Am.  Rep.  607  (quoting 
Story,  Partn.  {  99;   Llndley,  Partn.  842). 

"Good  will"  can  only  exist  in  connection 
with  an  existing  and  growing  business  and. 
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when  applied  to  a  corporation,  is  only  an 
intangible  asset  dependent  on  the  corporate 
existence  and  is  appurtenant' to  the  corpora- 
tion as  such,  and  has  no  independent  exist- 
ence, and  constitutes  an  element  of  value  in 
connection  with,  but  not  apart  from,  the  cor- 
I>oration  tad  its  business.  Where  stock  in  a 
corporation  was  held  in  trust,  the  income  to 
be  paid  to  the  beneficiaries  of  the  trust,  and 
the  corporation  went  out  of  business  and  its 
assets  were  sold,  that  proportionate  part  of 
the  price  receiyed  on  such  sale,  represented 
by  the  shares  of  stock  and  items  of  increased 
amount  of  material,  betterments,  and  "good 
will,"  constituted  a  part  of  the  corpus  of 
the  trust  estate  and  not  income.  In  re  Ste- 
vens, d5  N.  Y.  Supp.  297,  813,  46  Misc.  Rep. 
62a. 

•*  'Good  will*  is  the  result  of  the  employ- 
ment of  capital  in  some  established  business. 
It  augments  its  value,  and  is  an  incident  to 
the  conduct  of  the  enterprise.  It  exists  at 
the  place  where  the  business  is  carried  on, 
and  gives  value  to  the  enterprise,  because  of 
the  benefits  that  are  likely  to  come  to  a 
successor,  and  which  arise  from  being  con- 
nected with  its  reputation."  A  banking 
corporation  may  have  a  good  will  constitut- 
ing a  species  of  property.  Lindemann  y. 
Rusk,  104  N.  W.  119,  126,  125  Wis.  210. 

"Good  win,"  however  it  may  be  defined 
generally,  does  not  exist  separate  and  inde- 
pendent of  a  substantive  or  principal  subject. 
It  always  appertains  to  something  else,  and 
is  as  various  as  the  subjects  are  to  which  it 
appertains.  It  is  the  greater  probability  that 
patronage  will  be  bestowed  upon  a  subject  of 
purchase,  or  at  a  place  of  business,  in  respect 
to  which  a  habit  has  been  formed.  In  re- 
spect to  a  newspaper,  the  greater  probability 
that  its  readers  and  subscribers  will  follow 
their  habit,  and  continue  to  buy  and  read  the 
newspaper  under  the  old  name,  but  with  a 
new  editor,  rather  than  read  or  subscribe  for 
a  newspaper  bearing  a  different  name.  In 
the  case  under  consideration,  the  greater 
probability  that  travelers  and  transient  per- 
sons will  continue  to  stop  at  a  hotel  to  which 
they  have  become  wonted,  and  with  the  ways 
to  and  from  which  and  with  its  accommoda- 
tions and  surroundings  they  are  already  fam- 
iliar. "Good  will,"  then,  as  used  in  this 
case,  means  the  greater  probability  of  patron- 
age of  this  hotel,  and  forms  an  element  of 
value  in  the  hotel  and  premises  covered  by 
these  leases.  Good  will  pertaining  to  the 
leases  of  the  hotel  simply,  could  not  ex* 
ist,  nor  be  sold,  separately  from  the  leasea 
Mitchell  y.  Read  (N.  Y.)  19  Hun,  418,  422  (dt- 
ing  Boon  v.  Moss,  70  N.  Y.  465). 

Where  plaintiff  had  built  up  a  very  large 
foreign  trade,  and  for  some  time  carried  on 
such  trade  as  defendant's  agent,  and  there- 
after defendant  took  a  transfer,  not  only  of 
all  the  assets  of  the  business  and  of  plain- 
tiff's leasehold  estate  in  the  business  premis- 


es, but  also  of  the  good  will,  of  which  plain- 
tiff was  called  in  the  assignment  the  bene- 
ficial owner,  and  plaintiff's  personal  knowl- 
edge of  the  business  was  great,  his  experience 
in  it  large,  and  his  acquaintance  both  with 
the  traveling  salesmen,  through  whom  sales 
were  generally  made,  and  with  probable  pur- 
chasers extensive,  and  where  plaintiff,  ac- 
cording to  a  part  of  his  evidence,  specified 
his  good  will  as  consisting  of  his  file  of  let- 
ters from  customers,  plaintiff's  knowledge^ 
experience,  acquaintance,  and  ability  might 
well  be  found  to  constitute  what  the  parties 
to  the  agreement  called  a  good  will,  even 
though  plaintiff,  before  the  transfer  of  the 
business,  could  not  have  copied  for  his  own 
future  use  the  accounts,  letters,  or  names  of 
customers  with  whom  he  had  dealt  as  de- 
fendant's agent,  since  it  might  well  have  been 
contemplated  that  plaintiff,  because  of  his 
personal  knowledge,  experience,  and  acquaint- 
ance with  the  trade,  could  secure  merchan- 
dise from  other  sources  and  become  so 
troublesome  a  competitor  with  defendant  as 
to  make  all  the  difference  between  a  profit 
and  a  loss  in  the  latter's  business.  Gordon 
v.  Knott,  85  N  E.  184,  185,  199  Mass.  173,  19 
L.  R.  A.  (N.  S.)  762. 

In  an  action  on  an  agreement  to  sell  a 
milk  route,  evidence  was  admissible  to  show 
that  the  term  "right  and  good  will  of  sup- 
plying custom"  meant  in  the  trade  the  right 
of  supplying  milk  to  customers  pointed  out 
by  the  seller.    Page  y.  Cole,  120  Mass.  87,  39. 

Znsitraaoe  agenoy 

"Good  will"  is  an  advantage  or  benefit 
that  has  been  acquired  by,  and  belongs  to» 
the  proprietors  of  an  existing  business.  It 
is  intangible,  and  must  always  attach  to  and 
rest  upon  some  principal  and  tangible  thing; 
and  where  one  had  owned  an  insurance  busi- 
ness, but  the  insurance  companies  which  he 
formerly  represented  had  all  withdrawn  their 
business  from  him^  and  he  had  no  lease  of  the 
building  or  office  which  had  been  his  former 
place  of  business,  he  had  no  insurance  busi- 
ness to  which  a  "good  will"  could  attach.  In 
re  Case,  106  N.  Y.  Supp.  1086,  1087,  122  App. 
Div.  343. 

As  property 

See  Personal  Property;  Property. 
Use  of  trade-name 

While  a  firm  name  may  in  some  cases 
be  deemed  a  part  of  the  "good  will"  of  the 
business,  it  is  not  of  itself  necessarily  so, 
and  cannot  be  in  cases  of  enterprises  which 
depend  on  the  personal  attributes  of  the  part- 
ners engaged  therein,  such  as  professional 
partnerships  or  banking  and  brokerage  part- 
nerships, in  which  the  name  has  become  a 
symbol  denoting  the  personal  integrity  and 
business  qualities  of  the  partners.  Where 
partnership  articles  merely  provide  for  the 
relinquishment  of  all  claims  to  the  firm  name 
by  the  retiring  partner,  and  are  silent  as  to 
the  disposition  to  be  made  of  the  name  upon 
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the  expiration  of  the  partnership  by  limita- 
tion, and  the  name  ot  the  firm  which  is  en- 
gaged in  the  banking  and  brokerage  business 
has  for  many  years  been  used  as  a  symbol 
to  denote  the  personal  Integrity  and  business 
qualities  of  the  partners,  It  cannot  be  detach- 
ed from  the  personnel  of  the  partners  and 
sold  as  an  asset  of  the  **good  will'*  of  the 
business.  Read  v.  Mackay,  95  N.  Y.  Supp. 
93o,  936,  47  Misc.  Rep.  435. 

"  'Good  will'  embraces  at  least  two  ele- 
ments— ^the  advantage  of  continuing  an  es- 
tablished business  in  its  old  place,  and  of 
continuing  it  under  the  old  style  or  name. 
WhUc  it  is  not  necessarily  altogether  local, 
it  is  usually  to  a  great  extent,  and  must,  of 
necessity,  be  an  incident  to  a  place,  an  estab- 
lished business,  or  a  name  known  to  the 
trade."  In  re  Silkman,  105  N.  Y.  Supp.  872, 
881,  121  App.  Div.  202  (quoting  People  ex  reL 
Johnson  Co.  y.  Roberts,  53  N.  B.  689,  159  N. 
Y.  79,  45  L.  R.  A.  126). 

The  trade-name  under  which  a  banking 
business  has  been  profitably  conducted  for 
a  number  of  years  is  a  part  of  the  "good 
will,"  and  as  such  is  an  assignable  asset 
Bank  of  Tomah  v.  Warren,  68  N.  W.  549,  552, 
94  Wis.  151. 

GOOD  WORK 

In  an  action  for  the  value  of  a  machine 
sold,  an  instruction,  that  the  questions  are 
whether  the  machine  was  of  good  material 
and  well  made  and  did  "good  work"  with 
proper  management  when  set  up  and  operat- 
ed according  to  the  printed  directions  given 
with  it,  is  not  subject  to  complaint  on  the 
ground  that  the  court  was  not  more  specific 
in  its  instructions  respecting  the  provisions 
of  the  contract  that  the  machine  must  be 
used  according  to  the  printed  directions,  since 
conditions  should  have  been  made  part  of 
the  instructions  as  explanatory  of  the  mean- 
ing of  the  words  in  the  contract  "good  work." 
Hein  v.  Mlldebrandt,  115  N.  W.  121,  125,  134 
Wis.  582. 

GOOD  WOBSUfO  OBOEB 

Under  a  contract  providing  that  ma- 
chines should  be  in  *'good  working  order 
when  put  up  for  running,"  the  obvious  mean- 
ing is  that  the  machine  should  be  so  perfect- 
ed that  when  put  in  place  to  run  for  the  pur- 
pose for  which  it  was  made  it  should  be  in 
good  working  order.  Myers  v.  Steel  Mach. 
Co.,  57  Ati.  1080,  1084,  67  N.  J.  Eq.  300. 

GOODS 

See  Ck>nfusion  of  Goods;  Dress  Ooods; 
Household  Goods ;  Pulled  Goods;  Stock 
of  Goods ;  Stock  of  Goods,  Wares,  and 
Merchandise. 

Any  goods  or  chattels,  see  Any. 

Other  goods,  see  Other. 

See,  also.  Effects. 

The  word  "goods"  has  a  generic  mean- 
ing, in  which  it  is  synonymous  with  the  word 


''property^';  and  it  has  a  specific  meaning, 
as  in  the  phrase  ''a  stock  of  goods,"  where  it 
means  articles  of  trade — goods,  wares,  and 
merchandise.  It  is  used  in  its  specific  sense 
in  section  847  of  the  Revised  Statutes,  pro- 
viding that  "every  person  who  shall  willfully 
and  maliciously  set  fire  to  or  bum,  or  at- 
tempt to  set  fire  to  or  bum,  any  bridge,  shed, 
railroad,  plank  road,  railroad  car,  carriage 
or  other  vehicle,  or  any  goods,  wares,  or  mer- 
chandise, shall,  on  conviction,  be  imprison- 
ed." State  V.  Fontenot,  36  South.  630,  631, 
112  La.  628. 

The  meaning  of  the  phrase  "goods, 
wares,  and  merchandise"  depends  upon  the 
connection  In  which  it  is  employed.  The  sell- 
ing of  material  or  supplies  to  retail  mer- 
chants, manufacturers,  and  jobbers,  or  the 
selling  of  supplies  to  public  officers,  does  not 
constitute  the  business  of  the  ordinary  ped- 
dler, and  it  is  only  such  sales  that  fall  with- 
in the  exception  of  section  8  to  Laws  S.  D. 
1903,  p.  249,  c.  190,  imposing  a  license  on 
peddlers  dealing  in  goods,  wares,  and  mer- 
chandise, but  not  applying  to  traveling  sales- 
men doing  business  with  retail  merchants, 
manufacturers,  or  Jobbers  or  the  state,  coun- 
ty, township,  and  dty  officials.  In  re  Wat- 
son, 97  N.  W.  463,  466,  17  S.  D.  486,  2  Ann. 
Gas.  321. 

Under  Pub.  St  1882,  c  11,  §  20,  provid- 
ing that  all  personal  estate  shall  be  assessed 
to  the  owner  in  the  city  of  which  he  is  an 
inhabitant,  except  that  all  "goods,  wares, 
merchandise,"  and  other  stock  in  trade  in 
cities  other  than  where  the  owner  resides 
shall  be  taxed  in  those  places  where  the  own- 
er hires  or  occupies  manufactories,  stores, 
shops,  or  wharves,  the  capital  used  in  con- 
ducting the  business  of  a  banker  and  broker 
was  not  taxable  at  the  place  where  such  busi- 
ness is  located,  but  at  the  place  of  residence 
of  such  banker  and  broker.  Prince  v.  City 
of  Boston,  79  N.  E.  741,  193  Mass.  545  (dthig 
Tisdale  v.  Harris,  20  Pick.  [37  Mass.]  9; 
Somerby  v.  Buntin,  118  Mass.  279,  19  Am. 
Rep.  459;  Boston  Loan  Co.  v.  City  of  Boston, 
137  Mass.  .332;  Barron  v.  Boston,  72  N.  B. 
951,  187  Mass.  168;  Martin  v.  aty  of  Port- 
land, 17  Atl.  72,  81  Me.  293). 

Where  defendant  contracted  with  plain- 
tiff and  another  to  sell  them  a  stock  of  drugs, 
notions,  and  Jewelry,  and  fixtures,  and  agreed 
to  surrender  "the  said  stock  of  goods"  to  the 
buyers,  the  word  "goods"  as  used  in  the  lat- 
ter instance  referred  not  only  to  the  drugs 
but  to  the  whole  stock,  drugs,  notions,  Jewel- 
ry, and  fixtures.  Hendrlckson  v.  Anderson, 
120  N.  W.  765,  766,  23  S.  D.  78. 

A  sale  of  all  property  belonging  to  a 
livery  stable  business  is  not  a  "sale  of  goods, 
wares,  and  merchandise,'*  within  Laws  1901, 
p.  222,  c.  109,  providing  that  sales  of  mer- 
chandise in  bulk  shall  be  invalid  unless  a 
statement  of  the  seller's  liabilities  is  furnish- 
ed.   Everett  Produce  Go.  v.  Smith  Bros.,  82 
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Pac.  905,  900,  40  Wash.  566,  2  L.  R.  A.  (N. 
S.)  331,  111  Am.  St  Rep.  979,  5  Ann.  Cas.  798 
(citing  Plass  v.  Morgan,  78  Pac.  784,  86  Wash. 
160;  Albrecht  v.  Cudihee,  79  Pac.  628,  37 
Wash.  206 ;  Van  Patten  ▼.  Leonard,  8  N.  W. 
334,  65  Iowa,  520;  Kent  v.  Liverpool  ft  L. 
Ins.  Co.,  26  Ind.  294,  89  Am.  I>ec.  468). 

Animals 

Live  cattle  are  embraced  within  the 
words  "goods,  wares,  and  merchandise,"  as 
used  in  Rev.  St.  1899,  {  3419,  prohibiting  ver- 
bal contracts  for  the  sale  thereof  for  a  price 
of  $30  or  more.  Groomer  v.  McMillan,  128 
S.  W.  285,  287,  143  Mo.  App.  612. 

Cl&oses  in  aotlon 

Rev.  St  1895,  art  2546,  provides  that  no 
gift  of  goods  or  chattels  shall  be  valid,  un- 
less by  deed  or  will  duly  acknowledged  or 
proven  up  and  recorded.  A  father  holding 
three  notes  made  by  his  son,  dictated  a  letter 
to  the  son  stating  that  he  had  given  the  first 
note  to  a  daughter,  the  second  to  another  son, 
and  the  third  to  the  son  addressed,  but  this 
wri^g  was  not  acknowledged  or  proven  up 
and  recorded.  Held,  that  the  words  "goods 
and  chattels"  did  not  include  choses  in  ac- 
tion, and  that  the  writing,  though  not  ac- 
knowledged or  proven,  was  sufficient  to  con- 
stitute a  valid  gift  of  the  note.  Schauer  y. 
Von  Schauer  (Tex.)  138  S.  W.  145,  149. 

Since,  when  the  subject-matter  of  a  con- 
tract is  a  chattel  to  be  afterwards  delivered, 
the  cause  of  action  thereon  is  goods  sold  and 
delivered,  and  the  seller  cannot  sue  for  the 
work  and  labor,  a  contract  between  a  tailor 
and ,  customer  for  the  making  of  a  coat  and 
vest  of  peculiar  design  and  pattern  at  an 
agreed  price  is  for  "goods,  wares,  and  mer- 
chandise,*' within  the  statute  of  frauds  (Rev. 
St  1899,  S  3419).  Schmidt  v.  Rozier,  98  S. 
W.  791,  121  Mo.  App.  306. 

"How  extensive  the  meaning  of  the  word 
'goods'  or  'goods  and  chattels'  la  to  be  un- 
derstood in  any  instance  must  depend  on  the 
subject-matter  and  the  context  'Goods'  may 
include  everything  but  what  descends  to  the 
heir.  •  •  •  Choses  in  action  may  pass 
by  that  name."  Under  the  General  statutes 
of  Massachusetts  (Gen.  St  c.  113,  |  2),  re- 
plevin lies  in  that  state  and  therefore  by  the 
federal  practice  act  of  1870  (17  Stat  196),  in 
the  Circuit  Court  for  the  District  of  Massa- 
chusetts, for  writings  or  documents  of  value 
unlawfully  detained.  Gibbs  v.  Usher,  10  Fed. 
Cas.  303,  304,  Holmes  351. 

Land  or  real  estate 

Where  testator  gave  his  wife  all  of  "this 
world's  goods"  of  which  he  might  be  pos- 
sessed, it  included  real  estate.  Torrey  v. 
Torrey,  59  Atl.  450,  451,  70  Nl  J.  Law,  672. 

Leasehold 

A  sheriff's  levy  upon  personalty  partic- 
ularly described  and  all  other  "goods  and 
chattels"  belonging  to  defendant  did  not  cov- 
•r  a  leasehold  interest  not  part  of  the  per- 


sonalty partlcnlarlj  described;  tibe  oflUcer 
who  executed  the  writ  not  knowing  of  the 
property  until  he  was  asked  to  and  did  levy 
upon  it  under  another  writ  after  power  to 
levy  under  the  first  writ  had  expired.  Olden 
V.  Sassman,  66  Atl.  603,  604,  72  N.  J.  Eq.  637. 

XieiBOiui 

"Goods,  wares,  and  merchandise,**  as 
used  in  a  statute  punishing  one  who  shall 
expose'  for  sale  any  goods,  wares,  or  mer- 
chandise on  Sunday,  does  not  embrace  lem- 
ons. State  ▼.  Campbell,  105  S.  W.  637,  639, 
206  Mo.  579. 

Lumber 

Act  Aug.  17,  1903  (Acts  1903,  p.  92),  reg- 
ulating the  sale  of  "goods,  wares,  and  mer- 
chandise" in  bulk,  requiring  notice  to  credi- 
tors, does  not  apply  to  a  sale  of  substantially 
all  lumber  manufactured  by  one  who  oper- 
ates a  sawmill.  Cooney,  Eckstein  &  Co.  y. 
Sweat,  66  S.  E.  257,  133  Ga.  511,  25  L.  R.  A« 
(N.  S.)  758. 

Money 

The  words  *'good8  and  chattels,"  in  Code 
1899,  c.  71,  §  1,  include  money  and  every  oth- 
er kind  of  personal  property  which  may  be 
the  subject  of  a  gift  inter  vivos  or  causa  mor- 
tis. Claytor  v.  Pierson,  46  S.  E.  935,  937,  55 
W.  Va.  167  (citing  Dickeschled  v.  Exchange 
Bank,  28  W.  Va.  840). 

Under  Cr.  Code  1902,  |  66,  providing 
that  an  indictment  shall  be  sufficient  which 
charges  the  crime  so  plainly  that  the  nature 
of  the  offense  charged  may  be  easily  under- 
stood, an  indictment  charging  breach  of  trust 
in  fraudulently  converting  money  alleged  to 
have  been  held  In  trust  by  accused,  describ- 
ing the  money  as  "the  proper  goods  and  chat- 
tels" of  the  owner,  was  sufficient,  though, 
strictly  speaking,  money  is  not  goods  and 
chattels,  where,  if  the  words  "of  the  proper 
goods  and  chattels"  were  stricken  out,  the 
remaining  portion  of  the  Indictment  would 
charge  that  accused  had  committed. a  fraudu- 
lent breach  of  trust  by  converting  $63.35  be- 
longing to  a  certain  named  person;  it  suffi- 
ciently alleging  ownership.  State  v.  Penta^ 
cost,  69  S.  E.  880,  881,  87  S.  C.  405. 

Note 

"The  words  of  the  statute  (of  frauds) 
'goods'  and  'merchandise'  are  sufficiently 
comprehensive  enough  to  Include  promissory 
notes  of  hand.  The  word  'goods*  Is  a  word 
of  large  signification,  and  so  is  the  word  *mer- 
chandise.' "  New  England  &  Savannah  S.  S. 
Co.  V.  Commonwealth,  81  N.  E.  286,  289,  195 
Mass.  385,  11  Ann.  Caa  678  (quoting  and 
adopting  the  definition  in  Baldwin  v.  Wil- 
liams, 3  Mete.  [44  Mass.]  365,  367). 

Whether  notes  and  mortgages  are  "goods,** 
within  Tax  Law,  |  92,  authorizing  the  sale  of 
goods  and  chattels  for  taxes,  or  not,  they 
are  unquestionably  "chattels."  Blain  t.  Ir- 
by,  25  Kan.  499,  500  (Webster's  Diet;  Bout. 
Law  Diet.;  and  Abbott's  Law  Diet), 
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Sluures  of  stook 

Shares  of  corporate  stock  which  hare 
been  issued  are  "goods'*  within  the  statute  of 
frands.  ,Comp.  Laws,  $  9516.  Sprague  y. 
Hosie,  118  N.  W.  497,  499,  155  Mich.  30,  19 
L.  R,  A.  (N.  S.)  874,  130  Am.  St  Hep.  568. 

Ck>rporate  stock  is  ''goods,  wares,  and 
merchandise*'  within  Glv.  Code  1895,  §  2693, 
par.  7,  requiring  contracts  for  the  sale  of 
''goods,  wares,  and  merchandise"  to  the 
amount  of  $50  or  more  to  be  in  writing. 
Hlghtower  v.  Ansley,  54  S.  E.  939,  940,  126 
Ga.  8,  7  Ann.  Cas.  927. 

Stoek  of  soods 

See  Stock. 

'Wearing:  apparel   and  personal  oma* 
ments 

The  words  "goods  and  chattels"  are  or- 
dinarily broad  enough  to  cover  all  personal 
property,  but  gifts  of  necessary  wearing  ap- 
parel and  personal  ornaments  by  a  husband 
to  his  wife  are  not  within  Code  1906,  §  2522, 
providing  that  a  transfer  of  "goods  and  chat- 
tels" between  husband  and  wife  is  invalid  as 
against  third  persons,  unless  in  writing  and 
acknowledged  and  filed  for  record  as  a  mort- 
gage; the  object  of  the  statute  being  to  pre- 
vent the  perpetration  of  frauds  by  pretended 
transfers  between  husband  and  wife,  without 
affecting  the  duty  of  a  husband  to  support 
his  wife  in  a  way  suitable  to  her  station  and 
his  condition  in  life.  Eennington  v.  Heming- 
way, 57  South.  809,  810,  101  Miss.  259,  39  L. 
R.  A.  (N.  S.)  541. 

GOODS  AKD  CHATTEIJS 

See  Goods. 

GOODS  AND  EFFECTS 

See  Effects. 

GOODS  AKD  HERCHANDISE 

See  Goods. 

GOODS  IN  STORE 

The  term  "goods  in  store,"  in  a  chattel 
mortgage,  does  not  include  an  Iron  safe  kept 
for  use,  and  not  for  sale;  it  has  reference 
only  to  merchandise  and  commodities  kept 
on  hand  for  purposes  of  sale.  Curtis  y.  Phil- 
Ups.  5  Mich.  112,  113. 

GOODS,  WARES,  AND  MERCHANDISE 

See  Goods. 

GOPHER  HOLING 

The  term  "gopher  holing,"  as  used  in 
mining,  consists  in  drilling  horizontal  holes 
into  the  bank,  charging  them  with  dynamite 
or  powder,  attaching  a  fuse,  and  exploding 
the  charge.  Splno  v.  Butler  Bros.,  129  N.  W. 
590,  113  Minn.  326. 

GOVERN 

See  Be  Governed. 

"One  of  the  definitions  of  the  word  'gov- 
ern' given  by  Webster's  International  Diet 


is  to  'regulate  by  authority';  another,  'to  dl* 
rect  or  controL' "  To  be  "governed,"  there- 
fore, is  to  be  regulated  by  authority  or  to  lie 
directed  or  controlled,  and  the  one  regulated, 
directed,  or  controlled  by  the  authority  of  an- 
other is  subject  to  that  other.  An  act  pass* 
ed  at  the  June  session,  1836,  of  the  General 
Assembly,  amending  an  act  incorporating  the 
New  York,  Providence  &  Boston  Railroad 
Company,  provided  in  section  2  that  said  cor- 
poration should  be  liable  for  damages  from 
the  burning  of  property  by  fire  communicat- 
ed by  the  engines.  An  act  passed  at  the  Oc- 
tober session,  1S46,  further  amending  the 
original  act  of  incorporation,  authorized  the 
railroad  company  to  construct  an  extension 
of  its  existing  railroad,  and  provided  in  sec- 
tion 9  that  such  railroad,  when  constructed, 
should  be  managed,  governed,  and  protected 
in  all  respects  by  the  provisions  of  the  char- 
ter and  amendments  theretofore  granted  to 
the  corporation.  Held,  that  section  2  of  the 
act  of  1836  applied  to  the  extension  author- 
ized by  the  act  of  1846,  and  made  the  rail- 
road company  liable  for  a  fire  caused  by  an 
engine  operating  on  the  extension.  Gorham 
Mfg.  Co.  V.  New  York,  N.  H.  &  H.  R.  Co.,  60 
Atl.  638,  639,  27  R.  I.  35. 

The  words  '^govern"  and  "regulate,"  as 
used  in  Const,  art.  284,  giving  the  Railroad 
Commission  power  to  govern  and  regulate 
railroad  tarifl!  and  service,  should  be  given  a 
broad  meaning  so  as  to  invest  the  commis- 
sion with  suflicient  authority  to  prevent  the 
railroad  from  taking  down  and  doing  away 
with  any  part  of  its  road,  and  hence  the 
commission  had  power  to  order  that  a  spur 
or  switch  be  not  removed,  subject  to  review 
by  the  court  Railroad  Commission  of  Lou- 
isiana V.  Kansas  City  Southern  R.  Co.,  85 
South.  487,  489,  111  La.  133. 

GOVERNED   BY  ILLINOIS   CLASSIFI- 
CATION 

The  phrase  "governed  by  Illinois  classi- 
fication," in  a  published  rate  filed  with  the 
Interstate  Commerce  Commission,  does  not 
mean  a  classification  subsequently  adopted 
by  the  Illinois  Railway  Commission  unless 
the  words  "as  froin  time  to  time  that  classi- 
fication may  be  changed"  are  added  to  the 
words  "governed  by  Illinois  classification," 
and  that  cannot  be  done  imless  such  words 
are  to  be  Judicially  imported  into  the  pub- 
lished rate  as  filed,  and  since  such  a  con- 
struction, if  adopted,  would  authorize  the 
state  commission  at  any  time,  through  chang- 
es of  state  classifications,  to  alter  from  time 
to  time,  and  without  the  consent  of  the  in- 
terstate carriers,  interstate  rates  for  inter- 
state commerce,  unless  such  interstate  car- 
rier instantly  reconforms  its  tariff  sheets  to 
the  changed  classifications  of  the  commission. 
The  question  of  such  construction  is  one  on 
which  Judges  might  reasonably  disagree. 
Standard  Oil  Co.  of  Indiana  v.  United  States^ 
164  Fed.  376»  383,  90  C.  G.  A.  ^64. 
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GOVERNING  AUTHOBITT 

^     Other  governing  authority,  see  Other. 

GOVERNING  BODT 

The  term  "governing  body/'  as  used  with 
reference  to  a  dty,  means  common  council 
or  other  body  performing  legislative  func^ 
tions.  Borough  of  Rutherford  v.  Hudson 
River  Traction  Co.,  63  Atl.  84,  88,  73  N. 
J.  Law,  227. 

The  term  "governing  body,"  as  used  in 
Const,  art  11,  §  1,  relative  to  the  flzing  of 
water  rates,  is  to  be  understood  In  the  same 
sense  as  the  term  "corporate  authority"  re- 
ferred to  in  article  9,  |  12,  relative  to  the 
assessment  and  collection  of  local  taxes,  and 
means  no  more  than  that  the  official  body 
thereby  referred  to  Is  to  have  the  power  of 
performing  the  duty  specified.  In  re  Pfahler, 
88  Pac.  270,  278,  150  Cal.  71,  11  L.  R.  A,  (N. 
S.)  1092,  11  Ann.  Gas.  911. 

GOVERNMENT 

See  Branch  of  State  Government;  City 
Government;  Full  State  Government; 
Good  Government;  Municipal  Govern- 
ment; Permanent  Form  of  Govern- 
ment ;  Representative  Government ; 
Republican  Government;  State  Gov- 
ernment. 

"Government"  Is  the  exercise  of  author- 
ity in  the  administration  of  the  affairs  of  a 
state,  community,  or  society.  Piatt  v;  City 
and  County  of  San  Francisco,  HO  Pac.  804, 
309,  158  Cal.  74. 

A  "government"  does  not  exist  in  a  per- 
sonal sense,  or  as  an  entity  in  any  primary 
sense,  for  the  purpose  of  acquiring,  protect- 
ing, and  enjoying  property.  It  exists  prima- 
rily for  the  protection  of  the  people  in  their 
individual  rights,  and  holds  property  not  pri- 
marily for  the  enjoyment  of  property  ac- 
cumulations, but  as  an  incident  to  the  pur- 
pose for  which  It  exists — that  of  serving  the 
people  and  protecting  them  in  their  rights. 
Curley  v.  United  States,  130  Fed.  1,  8»  64  C. 
0.  A.  369. 

GOVERNMENT  BOND 

A  "government  bond"  is  a  contract  which 
imports  a  loan  of  money  by  an  individual  to 
the  government  at  a  stipulated  rate  of  inter- 
est payable  at  a  designated  time  and  place. 
The  income  and  dividends  of  such  a  bond  are 
generally  supposed  to  be  this  interest  New 
York  Life  Ins.  &  Trust  Co.  v.  Baker,  59  N. 
B.  257,  259,  165  N.  Y.  484,  58  L.  R.  A.  644. 

GOVERNlCENTAIi  ACT 

A  governmental  use  may  include  any  act 
which  the  state  may  lawfully  perform  or  au- 
thorize. There  are,  however,  governmental 
acts  to  which  certain  Immunities  attach.  In 
this  sense  a  "governmental  act"  is  one  done 
in  pursuance  of  some  duty  imposed  by  the 
state  on  a  person,  individual   or  corporate. 


I  whicjbi  duty  is  one  pertaining  to  the  admin- 
[istration  of  government  and  is  imposed  as 
an  absolute  obligation  on  a  person  who  re- 
ceives no  profit  or  advantage  peculiar  to  him- 
self for  its  execution.  Markward^  v.  City 
of  Guthrie,  90  Pac,  26,  30,  18  Okl.  32,  9  U 
R.  A.  (N.  S.)  1150,  11  Ann.  Cas.  581  (quoting 
Piatt  V.  City  of  Waterbury,  45  Atl.  154,  72 
Conn.  531,  48  L.  R.  A.  691,  77  Am.  St  Rep. 
335). 

GOVERNMENTAIi  DI7TT 

The  duty  imposed  on  the  board  of  free- 
holders by  Pub.  Laws  1898,  p.  877,  §  30,  provid- 
ing that  they  "shall  take  care  that  detained 
witnesses  shall  be  comfortably  lodged,"  etc, 
is  a  "governmental  duty"  of  a  purely  public 
character  for  the  neglect  of  which  no  private 
action  lies  in  favor  of  one  specially  damnified 
in  the  absence  of  statute  confirming  such 
right  of  action.  Watkins  v.  Board  of  Chosen 
Freeholders  of  Atlantic  County,  62  Ati.  1134, 
1133^  73  N.  J.  Law,  213. 

GOVERNMENTAL.  rtTNCTION 

One  of  the  "governmental  functions  of  a 
municipality"  is  the  supplying  of  a  sufficient 
amount  of  water  for  its  public  uses,  such  as 
the  watering  of.  its  streets  and  parks,  the  ex« 
tingulshing  of  fires,  and  providing  its  citi- 
zens with  a  sufficient  supply  of  water  as  pure 
as  it  can  reasonably  be  made.  Kirch  v.  City 
of  LouisvUle,  101  S,  W.  373.  375. 125  Ky.  391. 

OOVERNMENTAI.  POWER 

Municipal  corporations  have  two  classes 
of  powers — the  (M&e,  governmental,  in  the 'ex- 
ercise of  which  their  officers  may  not  bind 
the  municipality  beyond  their  terms  of  office ; 
the  other,  business  powers,  in  the  exercise 
of  which  they  are  governed  by  the  same 
rules  as  individuals  or  private  corporations. 
Tuttle  Bros.  &  Bruce  v.  City  of  Cedar  Rap- 
ids, Iowa,  176  Fed.  86,  99  C.  C.  A.  606. 

A  city  exercises  its  business  and  not  ita 
governmental  power  in  making  a  contract  to 
accept  the  dedication  of  and  grade  streets 
and  alloys  within  Its  limits.  Tuttle  Bros.  & 
Bruce  v.  City  of  Cedar  Rapids,  Iowa,  176 
Fed.  86,  88,  99  C.  C.  A.  606. 

Municipal  corporations  have  two  classes 
of  powers,  the  one  "governmental,"  in  the 
exercise  of  which  their  officers  may  not  bind 
the  municipalities  beyond  their  terms  of  of- 
fice, the  other  business  or  proprietary,  in  the 
exercise  of  which  they  are  governed  by  the 
same  rules  as  individuals  or  private  corpora- 
tions. The  court  said:  "In  the  exercise  of 
powers  which  are  strictly  governmental  or 
legislative,  the  officers  of  a  city  are  trustees 
for  the  public,  and  they  may  make  no  grant 
or  contract  which  will  bind  the  municipality 
beyond  the  terms  of  their  offices,  because 
they  may  not  lawfully  circumscribe  the  leg- 
islative powers  of  their  successors.  But  in 
the  exercise  of  the  business  powers  of  a  city, 
the  municipality  and  its  officers  are  control- 
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led  by  no  such  role,  and  they  may  lawfully 
exercise  these  powers  In  the  same  way,  and 
in  their  exercise  the  city  will  be  governed  by 
the  same  roles  which  control  a  private  indi- 
vidual or  a  business  corporation  under  like 
'  circumstances."  A  city  exercises  its  business 
or  proprietary  power  in  purchasing  water- 
works or  contracting  for  their  construction  or 
operation.  The  power  of  a  city  to  regulate 
or  fix  the  rates  which  a  water,  gas,  or  railway 
company  may  collect  of  private  consumers 
partakes  of  the  nature  of  a  governmental 
power  and  also  of  the  nature  of  a  business 
power.  Omaha  Water  Co.  v.  City  of  Omaha, 
147  Fed.  1,  5,  77  0.  C.  A.  267.  12  L.  R.  A. 
(N.  S.l  736,  8  Ann.  Cas.  614  (citing  Illinois 
Trust  &  Savings  Bank  v.  Arkansas  City,  76 
Fed.  271,  292,  22  0.  O.  A.  171,  182,  34  L.  R. 
A.  518). 

Municipal  corporations  have  two  aspects. 
In  one  their  functions  are  chiefly  ministerial, 
and  relate  to  corporate  interests  only.  These 
include  the  making  of  public  improvements, 
the  repair  of  such  improvements,  and  the 
holding  of  property  for  corporate  purposes. 
The  officers  of  the  municipality  in  exercising 
t^ls  class  of  powers  are  to  be  regarded  as 
agents  of  the  lesser  public  and  the  maxim 
of  respondeat  superior  appliea  In  the  other 
aspect,  the  municipality  is  regarded  as  hold- 
ing a  quasi  delegated  sovereignty  for  the 
preservation  of  the  public  peace  and  safety 
and  the  prevention  of  crime.  This  includes 
the  maintenance  of  a  police  force,  the  ap- 
pointment of  officers  charged  with  the  public 
health,  the  establishment  of  regulations  for 
the  suppression  of  vice,  and  other  matters  of 
public  concern  in  which  all  people  have  a 
common  interest  As  to  this  class  of  powers 
the  municipal  officers  are  regarded  as  agents 
of  the  greater  public  and  the  maxim  respon- 
deat superior  does  not  apply.  Barree  v.  City 
of  Gape  Girardeau,  95  8.  W.  330,  332,  197 
Mo.  382,  6  L.  R.  A.  (N.  S.)  1090,  114  Am.  St 
Rep.  763  (citing  Dodahoe  v.  Kansas  Q^ty,  38 
S.  W.  571,  136  Mo.  657;  Bullmaster  v.  aty 
of  St  Joseph,  70  Mo.  App.  60 ;  Maxmilian  v. 
Mayor,  etc.,  of  City  of  New  York,  62  N.  Y. 
IGO,  20  Am.  Rep.  468;  Conrad  v.  Village  of 
Ithaca,  16  N.  Y.  158;  Jones  v.  City  of  New 
Haven,  34  Conn.  1). 

GRABBOT  COnON 

Acts  1896,  p.  172,  c.  156,  f  16,  imposes  a 
tax  on  all  "lint  cotton"  annually  grown  In  a 
levee  district,  etc,  and  Acts  1904,  p.  126,  c. 
90,  §  5,  makes  it  unlawful  for  any  person  to 
remove  from  the  district  any  "cotton"  grown 
therein  without  first  paying  the  levee  tax 
thereon,  and  declares  that  the  levee  board 
may  recover  from  the  person  wrongfully  re- 
moving such  cotton  a  certain  i)enalty  tax  on 
each  bale  or  hundredweight  of  "seed  cotton" 
so  removed.  Held,  that  the  words  "lint  cot- 
ton" in  the  first  act  and  "cotton"  and  "seed 
cotton"  in  the  second  act  were  limited  to  "lint 
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cotton**  ginned  by  ordinary  gins,  and  did  not 
include  "llnter"  or  "Grabbot"  cotton,  obtained 
by  reginning  cotton  seed  and  hard  locks  of 
cotton  and  cotton  mixed  with  hulls,  bolls,  and 
other  substances  which  could  not  be  remov- 
ed by  ordinary  ginning.  Mississippi  Levee 
Com'rs  V.  Refuge  Cotton  Oil  Co.,  44  South. 
828,  829,  91  Miss.  480. 

GRABIRON 

A  "handhold**  or  "grabiron**  is  a  rod  of 
iron  placed  diagonally  on  the  top  of  a  railway 
freight  car  about  12  or  15  inches  from  the 
edge,  and  fastened  on  with  lag  screws  ex- 
tending into  the  roof  boards  on  the  top  of  the 
car,  to  assist  a  brakeman  in  getting  on  and 
off  the  car.  Missouri,  K.  &  T.  Ry.  Co.  of 
Texas  v.  Box  (Tex.)  93  S.  W.  134,  136. 

In  railroad  parlance,  a  "grablron"  is  an 
iron  handhold  near  the  top  of  the  tender  ot 
a  switch  engine  above  the  footboard,  which 
enables  employes-  to  get  on  the  engine  while 
it  is  moving  slowly  and  to  stand  securely  on 
the  footboard  while  the  engine  is  moving. 
Pollard's  Adm'x  v.  Kentucky  ik  I.  Bridge  &  R. 
Co.  (Ky.)  97  S.  W.  735. 

An  iron  rod  extending  horizontally 
across  the  door  near  the  center  in  the  cab  of 
a  construction  train  is  known  as  the  "grab- 
iron."  Atlanta  &  B.  Air  line  R.  Co.  v.  Mc- 
Manus,  58  S.  E.  258,  259,  1  Ga.  App.  802. 

GRACE 

See  Days  of  Grace ;  Of  Grace;  Without 
Grace. 

GRADE 

See  Five  Per  Cent  Grade. 
Any  change  in  grade,  see  Any. 
Change  of  grade,  see  Change. 
Establish  grade,  see  Establish. 

In  army  and  navy 

Under  Act  April  22,  1898,  c  187,  f  6,  pro- 
viding that,  where  a  state  militia  regiment 
enlisted  during  the  Spanish  War  in  a  body 
as  a  regiment,  the  regimental  oflScers  shall 
have  the  same  grade  as  when  in  the  state 
service,  the  term  "grade"  means  a  step  or 
degree  in  their  office  or  rank,  and  has  refer- 
ence to  the  divisions  of  the  one  or  the  other 
or  both,  according  to  the  connection  In  which 
the  word  is  employed.  Hawkins  v.  United 
States,  40  Ct.  CI.  110, 114. 

In  sehool 

The  law  recognizes  but  three  school 
**grades,"  namely,  primary,  grammar,  and 
high  school,  and  certificates  authorizing 
teachers  to  instruct  In  these  grades  qualify 
the  teacher  for  services  only  in  the  grade  or 
grades  covered  by  the  certificate;  hence  it 
is  in  the  statutory  sense  that  the  court  must 
regard  the  term  "grade"  when  seeking  a 
limitation  upon  the  powers  of  the  board  of 
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education  to  transfer  aud  assign  teachers. 
Loehr  v.  Board  of  Education  of  City  and 
County  of  San  Francisco,  108  Pac.  325»  326, 
12  Cal.  App.  671. 

Of  railroad 

Kaislng  a  railroad  track  two  or  three 
feet  was  "grading"  and  not  surfacing,  within 
the  meaning  of  a  contract,  and  whether 
grading  was  done  before  or  after  the  track 
was  made  was  immaterial.  Snell  v.  Cottlng- 
ham,  72  111.  161,  168. 

A  contractor  agreed  to  furnish  the  work, 
tools,  etc.,  to  do  "all  the  grading  required 
for  filUng."  Held,  that  the  word  "grading*' 
is  not  synonymous  with  "filling.**  Manifestly 
the  word  was  not  employed  in  the  technical 
sense  of  bringing  the  surface  to  a  line  or 
grade,  but  in  the  broader  sense  of  including 
the  excavating  and  filling  contemplated  by 
the  agreement  of  the  parties.  Farrott  t. 
Chicago  Great  Western  Ry.  Co.,  103  N.  W. 
352,  353,  127  Iowa,  419. 

Of  sidewalk 

Buffalo  City  Charter,  §  288,  as  amend- 
ed, provides  for  the  laying  and  relaying  of 
sidewalks  at  the  expense  of  abutting  owners. 
Laws  1891,  p.  221,  c.  105,  §  393,  divides  streets 
into  carriage  ways  and  sidewalks,  and  Buf- 
falo City  Ordinance,  c.  4,  pars.  8,  9,  declares 
that  the  owner  or  occupant  may  be  required 
to  grade  and  level  the  sidewalk  in  front  of 
his  premises  between  the  street  and  curbs, 
and,  on  his  failure  to  grade  aud  level'  the 
sidewalk  for  ten  days  after  notice,  the  same 
may  be  done  at  his  expense.  Held,  that  the 
words  "laying  or  relaying"  of  a  sidewalk, 
within  section  288,  have  the  same  meaning 
as  "grading  or  regrading"  in  section  8,  in 
each  case  referring  to  original  work  on  the 
sidewalk  or  street,  and  not  to  repair  after  the 
sidewalk  is  once  laid  or  relaid.  Konowalski 
V.  City  of  Buffalo,  115  N.  Y.  Supp.  467,  469, 
131  App.  Div.  465. 


Of  street  or  l&igl&way 

Change  of  grade,  see^  Change. 

A  complaint,  in  an  action  to  reform  a 
contract,  alleging  that  the  term  "graded 
street"  as  used  in  the  contract  meant  a 
street  graded,  graveled,  guttered,  curbed,  side- 
walked,  and  otherwise  Improved  and  placed 
in  a  finished  and  completed  condition  for  trav- 
el and  use  thereof  by  the  public  and  accept- 
able to  the  city,  held  to  state  the  true  im- 
port of  the  contract.  Chapin  v.  Ross,  84  Pac. 
53,  54,  2  Cal.  App.  433. 

The  "grading"  of  a  street  is  its  physical 
opening.  The  ordinance  to  open  is  usually 
the  first  step,  after  which  a  Jury  is  appointed 
and  damages  assessed  and  paid,  and  there- 
after, when  the  city  is  in  funds,  the  physical 
grading  is  done.  The  physical  opening  or 
grading  is  the  depositing  of  dirt  on  the  strip 
taken  as  the  street,  or  the  cutting  out  of  dirt 
from  that  strip  according  as  the  grading 


consists  of  a  fill  or  a  cut   In  re  Sedgley  Ave^ 
66  Atl.  546,  547,  217  Pa.  313. 

Same— Chanee  of  loTel 

The  term  "grade"  in  Gen.  St  1902,  | 
2051,  making  the  municipality  liable  for  spe- 
cial damages  resulting  from  a  change  in  a 
street  grade,  is  used  not  to  signify  a  level 
precisely  established  by  mathematical  ];)oint8 
and  lines,  but  the  surface  of  the  highway  as 
it  in  fact  exists;  and  any  elevation  or  de- 
pression of  this  surface  by  municipal  author- 
ities resulting  from  an  attempt  to  establish 
a  grade  is  a  change  of  grade  which,  if  dam- 
ages result,  will  support  an  action.  Pickles 
V.  City  of  Ansonia,  56  AU.  552,  553,  76  Conn. 
278. 

Since  the  ordinary  meaning  of  the  term 
"grade"  is  the  amount  of  difference  between 
grade  line  and  a  level  or  horizontal  line,  and 
to  grade  a  street  is  to  bring  the  surface  to 
the  grade  line,  a  village  charter  authorizing 
it  to  grade  its  streets  did  not  include  permis- 
sion to  erect  a  wall  in  the  street  to  alter  its 
grade,  without  ordinance  or  resolution,  nor 
authorize  the  closing  or  withdrawal  of  any 
part  of  the  street  from  public  use.  Hyland 
V.  President  and  Trustees  of  Village  of  Os- 
slnlng,  107  N.  Y.  Supp.  225-230,  57  Misc.  Rep. 
212. 

GRADE  CROSSING 

When  a  railroad  highway  and  a  carriage 
highway  intersect  at  a  common  grade,  the 
"grade  crossing"  thus  formed  is  established 
by  the  state  through  its  agents,  and  a  grade 
crossing  Is  In  the  nature  of  a  nuisance  and 
cannot  lawfully  exist  unless  pursuant  to 
state  authority.  Cowles  v.  New  York,  N.  H. 
&  H.  B.  Co.,  66  Atl.  1020,  1022,  80  Conn.  48, 
12  L.  R.  A.  (N.  8.)  1067,  10  Ann.  Cas.  481. 

GRADED  SALARIES 

The  term  "graded,"  as  used  in  Const  art. 
128,  providing  that  justices  of  the  peace  and 
constaU^s  shall  receive  no  fees  in  criminal 
matters,  including  peace  bond  cases,  but  in 
lieu  thereof  such  salaries  as  may  be  fixed  by 
the  police  Jury  and  paid  by  the  parish,  which 
salaries  shall  be  graded,  means  to  allow  a 
larger  salary  to  one  Justice  than  to  another 
according  as  he  was  liable  to  be  called  on  to 
do  more  work  than  another,  and  such  section 
not  being  self-executing,  in  that  it  prescribed 
no  mode  of  grading,  the  making  of  a  contract 
between  the  police  Jury  and  a  particular  Jus- 
tice of  the  peace  fixing  the  amount  of  his  sal- 
ary was  a  proper  method  of  grading.  Klees 
V.  Police  Jury  of  Parish  of  St  Bernard,  59 
South.  247,  248,  131  La.  263. 

GRADING  OUTFIT 

The  property  attached  In  an  action  and 
the  ownership  of  which  was  contested  con- 
sisted of  mules,  horses,  wagons,  scrapers,  and 
other  implements  usually  termed  "grading 
outfits."  Hicks  Co.  T.  Thomas,  38  South.  148, 
149,  114  La.  219. 
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GRADUATE 

By  "graduating  the  license"  Is  meant  to 
regulate  its  amount  according  to  the  amount 
of  the  gross  sales  of  the  licensee,  or  on  some 
other  basis  of  proportion.  Thus,  under  the 
general  license  law,  the  wholesale  merchant 
pays  $3,500  if  his  gross  sales  amount  to  seven 
millions  or  more,  and  $50  If  they  amount  to 
a  quarter  of  a  million  or  less ;  and  the  retail 
merchant's  license  varies  in  the  same  way, 
from  $3,500  to  $5,  according  to  the  amount  of 
his  sales.  State  v.  Rlttenberg,  36  South.  330, 
331,  112  La.  224. 

GRADUATED  TAX 

"If  different  rates  are  levied  on  Inherit- 
ances or  bequests  according  to  the  degree  of 
relationship  of  the  heir  or  successor,  the  tax 
is  sometimes  called  a  ^graduated*  or  'progres- 
sive* tax.  'Graduated  or  progressive  taxa- 
tion' is  intimately  associated  with  that  of 
classification,  and  perhaps  amounts  substan- 
tially to  the  same  thing.  The  progressive 
rule  is  applied  to  the  income  tax,  which  in 
principle  Is  Identical  with  the  inheritance 
tax;  the  only  difference  being  that  the  In- 
come tax  is  one  upon  property,  while  the  in- 
heritance tax  is  upon  the  right  of  suc- 
cession." State  ex  rel.  Foot  v.  Bazille,  106 
N.  W.  93,  96,  97,  97  Minn.  11,  6  L.  R.  A. 
(N.  S.)  732,  7  Ann.  Cas.  1056. 

GRAFT 

"Graft,"  as  defined  by  the  Century  Dic- 
tionary, is  a  dishonest  gain,  acquired  by  pri- 
vate or  secret  practice,  or  corrupt  agreement 
or  connivance,  especially  in  a  position  of 
trust,  as  by  offering  or  accepting  bribes;  and 
the  trial  court  correctiy  instructed  that 
"graft"  is  a  dishonest  transaction  in  relation 
to  public  or  official  acts,  an  advantage  which 
one  person,  by  reason  of  his  peculiar  position 
or  superior  influence  or  trust,  acquires  from 
another.  Quinn  v.  Review  Pub.'  Co.,  104  Pac. 
181,  183,  55  Wash.  69,  133  Am.  St  Rep.  1016, 
19  Ann.  Cas.  1077. 

The  term  "graft"  is  but  another  name 
for  dishonesty,  corruption,  or  fraud.  Merri- 
mon  V.  Southern  Pav.  &  Const  Co.,  55  S.  E. 
366,  371,  142  N.  C.  539,  8  L.  R,  A.  (N.  S.)  574. 

The  word  "graft"  in  its  generally  accep^ 
ed  meaning,  as  applied  to  individuals,  public 
officials,  corporations,  etc.,  imputes  to  the 
person,  officer,  or  corporation  charged  with 
grafting  dishonesty;  dishonest  gain  by  reason 
of  public  office,  or  public  or  private  position; 
irregular  or  unlawful  means  of  support ;  the 
use  of  office  or  position  for  personal  gain; 
without  rendering  fair  or  compensatory  serv- 
ice ;  to  steal ;  to  swindle.  State  v.  Sheridan, 
93  Pac.  656,  658,  14  Idaho,  222,  15  L.  R.  A. 
(N.  S.)  497. 

Where  an  alleged  libelous  article  attack- 
ing correspondence  schools  of  education  was 


headed  with  the  word  "graft"  and  attadied 
the  contracts  and  mode  of  doing  business  by 
such  schools  as  unjust  harsh,  etc.,  whether 
the  term  "graft"  was  used  in  its  most  reflec- 
tive sense  as  involving  wrongdoing  and  ille- 
gality, or  in  its  nonobjectionable  sense  as  a 
"soft  snap,"  was  for  the  jury.  International 
Text-Book  Co.  v.  Leader  Printing  Co.,  189 
Fed.  86,  89. 

A  newspaper  article,  charging  that  jus- 
tice has  been  outdone,  that  it  is  a  matter  of 
self -exposure,  self-ignorance,  bad  recollection, 
no  bookkeeping,  or  downnght  graft  on  the 
part  of  the  county  officials,  that,  when  things 
go  wrong,  the  county  judge  has  a  very  bad 
memory,  and  his  graft  continues  to  extract 
money  from  the  taxpayers*  pockets,  touches 
the  county  judge  in  his  office,  and  charges 
him  with  graft,  and  is  libelous  per  se;  the 
word  "graft"  meaning  the  fraudulent  ob- 
taining of  public  money  unlawfully  by  the 
corruption  of  public  officers.  Dixon  v.  Chap- 
pell,  118  S.  W.  929,  930,  133  Ky.  663. 

"The  word  'grafting*  is  commonly  used 
to  designate  an  advantage  which  one  person, 
by  reason  of  his  peculiar  position  of  su- 
periority, influence,  or  trust  exacts  from  an- 
other. Craig  v.  Warren,  109  N.  W.  231,  99 
Minn.  246. 

ORAFTER 

A  "grafter''  is  defined  as  one  who 
grafts;  a  swindler  or  dishonest  person;  one 
who  takes  or  makes  graft  or  dishonest  pri- 
vate gain,  especially  in  positions  of  trust 
and  in  ways  peculiarly  corrupt  State  v. 
Sheridan,  93  Pac.  656, 658, 14  Idaho,  222, 15  L. 
U.  A.  (N.  S.)  497  (citing  Standard  and  Cen- 
tury Dictionaries). 

GRAIN 

As  materials,  see  Materials. 

Crops  as  including  growing  grain,   see 

Crop. 
Dealing  in  grain,  see  Deal — ^Dealing. 


A  fire  policy  on  stock  of  "grain**  in  a 
building  occupied  as  grain  warehouse  covers 
the  part  of  the  stock  therein  consisting  of 
"bran,**  a  product  from  grinding  wheat 
German  Fire  Ins.  Co.  of  Peoria  v.  Walker 
(Tex.)  146  S.  W.  606,  607. 

GRAIN  BROKER 

Revenue  Act,  |  66  (Laws  1903,  p.  407, 
c.  73)  defining  "grain  broker"  as  a  person, 
company,  or  corporation  engaged  in  buying 
and  selling  grain  for  profit,  was  not  to  en- 
able the  Legislature  to  levy  an  occupation 
tax  on  grain  dealers,  and  so  avoid  the  pro- 
vision of  Const,  art.  9,  §  1,  authorizing  a  tax 
on  peddlers,  auctioneers,  and  brokers.  Cen- 
tral Granaries  Co.  v.  Lancaster  County,  113 
N.  W.  199,  200,  77  Neb.  319. 
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GRAIN  ZXEVATOB 

As   workshop,   see  Workshop. 

A  "grain  elevator"  Is  "a  building  equip- 
ped with  improved  apparatus  for  receiving 
grain  In  bulk  off  the  cars  of  the  railroad 
and  placing  it  in  such  position  as  to  be  con- 
veniently delivered  to  him  who  Is  to  receive 
it  from  the  railway  company,  whether  In 
wagons  to  haul  it  to  his  mill  or  into  boats  to 
continue  its  transport  to  the  consumer.  It 
is  merely  a  perfected  f relghthouse  specially 
provided  for  grain  in  bulk."  Where  a  rail- 
road company,  as  a  means  of  effectively  per- 
forming Its  duty  as  a  common  carrier,  and 
without  any  purpose  of  conducting  a  storage 
business,  erects  an  elevator  which  it  rented 
to  certain  grain  buyers,  who  elevated  and 
stored  grain  transported  over  the  company's 
road  at  cost,  and  after  the  first  year  paid 
no  rent  therefor,  such  elevator  was  "neces- 
sarily" used  In  the  operation  of  the  railroad 
within  a  statute  exempting  property  "neces- 
sarily" used  in  the  operation  of  a  railroad 
from  taxation.  Chicago,  St.  P.,  M.  &  O.  R. 
Co.  V.  Douglas  County,  09  N.  W.  1030,  1032, 
122  Wis.  273. 

GRAIN  STACK 

See  Stack. 

GRAMMAR 

"Grammar"  Is  the  science  which  treats 
of  the  principles  of  languages,  the  study  of 
the  forms  of  speech,  and  their  relations  to 
each  other.  State  v.  Traylor,  66  South.  621, 
524,  100  Miss.  544. 

GRAMMAR  SCHOOIi 

See  Primary  and  Grammar  Schools. 

GRANDCHILD 

The  right  of  action  against  a  person 
who  causes  damage  to  another  "in  case  of 
death  shall  survive  In  favor  of  the  minor 
children"  of  the  deceased.  Act  No.  71,  p. 
94,  of  1884.  Minor  grandchildren,  under  the 
statute,  cannot  recover  damages  for  personal 
injuries  to  their  grandfather,  resulting  in 
his  death.  Children  are  descendants  in  the 
first  degree.  "Grandchildren"  are  descend- 
ants in  the  second  degree.  "Children,"  un- 
der the  codal  definition,  may  include  "grand- 
children." But  "minor'*  children  do  not  in- 
clude grandchildren  who  are  minors,  or  those 
who  are  of  age,  or  any  other  descendants 
more  remote.  Walker  v.  Vlcksburg,  S.  &  P. 
R.  Co.,  34  South.  749,  750,  110  La.  718. 

Where  testator  made  devises  to  the 
grandchildren  of  his  sons,  testator  being  at 
the  time  80  years  of  age  and  having  no  great- 
grandchildren, but  having  grandchildren,  of 
whom  he  was  extremely  fond,  the  word 
"grandchildren"  should  be  construed,  to  mean 
testator's  grandchildren.  In  re  Stocum's 
WUl,  94  N.  Y.  Supp.  588,  591,  592. 


The  status  of  parent  and  child  is  a  cor- 
relative one,  80  that,  where  there  is  a  legal 
child,  there  must  have  been  a  legal  father, 
and  henoe  the  children  of  such  legal  child, 
whether  natural  or  adopted,  are  the  grand- 
children of  such  legal  father.  Batchelder  v. 
Walworth,  82  Atl.  7,  10,  85  Vt  822,  37  L<. 
K.  A.   (N.  S.)  849. 

As  oUld 

See  ChUd-~Childrai. 

Child  of  stepehild 

Testator  married  a  widow  with  three 
children,  all  of  whom  lived  with  testator 
for  several  years  as  members  of  his  family, 
and  referred  to  and  called  him  "grandfa- 
ther," and  each  of  whom,  at  the  time  of  tes- 
tator's death,  their  mother  having  prede- 
ceased him,  was  married  and  had  children. 
Testator's  only  surviving  heir  at  law  was  a 
brother  of  the  half  blood,  and  his  will,  after 
providing  for  certain  legacies  and  expenses, 
gave  all  the  remainder  df  his  estate  to  "my 
grandchildren."  Held,  that  the  testator,  by 
the  words  "my  grandchildren,"  meant  the 
grandchildren  of  his  wife.  Coon  v*  HcNellyt 
98  N.  E.  218,  219,  254  lU.  39. 

As  desoendaat 

See  Descendant. 

Great-sraadoMld 

Where  testatrix  created  a  trust  for  the 
use  of  her  sons  for  life,  then  to  her  grand- 
children, to  be  theirs  when  they  reached  21, 
declaring  her  intent  to  be  that  part  of  the 
estate  should  be  protected  for  her  own  chil- 
dren while  they  lived,  and  then  for  her  own 
flesli  after  they  were  gone,  the  word  "grand- 
children" should  be  limited  to  the  children 
of  testatrix's  children,  and  did  not  include 
great-grandchildren.  Thomas  v.  Thomas,  53 
South.  630,  633,  97  'Miss.  697. 

Where  testator  made  devises  to  the 
grandchildren  of  his  sons,  testator  being  at 
the  time  80  years  *of  age  and  having  no 
great-grandchildren,  but  having  grandchil- 
dren, of  whom  he  was  extremely  fond,  the 
word  "grandchildren"  should  be  construed 
to  mean  testator's  grandchildren.  In  le 
Stocum's  Will,  94  N.  X.  Supp.  588,  590. 

As  Heir 

See  Helra 
As  illegitimate  eliild 

See  Illegitimate  Child. 

As  issue 

See  Issue  (Descendants). 

As  name  of  class 

Where  there  are  in  a  will  no  words  im- 
porting a  gift  to  a  class  as  "grandchildren," 
except  In  the  direction  to  make  division 
among  them  at  the  period  subsequent  to  the 
testator's  death,  the  members  of  that  class 
are  to  be  ascertained  as  of  the  time  fixed 
for  the  division.  Stoors  ¥•  Burgess,  62  Atl. 
730,  733,  101  Me.  26. 
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Postliiuiiovs  ol&lld 

Testator  by  tbe  third  clause  of  the  cod- 
icil of  his  will  created  two  life  estates,  one 
for  the  use  of  bis  daughter  and  the  other  for 
the  use  of  his  grandchildren,  declaring  that, 
if  any  of  the  grandchildren  shall  die  leaving 
descendants  living,  such  descendants  shall 
take  per  stirpes  the  same  interest  they  would 
have  taken  if  the  property  were  then  to  de- 
scend, and  the  rest  should  be  managed  and 
controlled  by  the  trustee  for  the  use  of  tes- 
tator's surviving  grandchildren  without  the 
right  to  convey,  anticipate,  or  incumber  the 
same,  etc  Held,  that  the  word  ''grandchil- 
dren" as  there  used  should  be  construed  to 
Include  not  only  those  bom  and  living  or 
having  died  leaving  issue  at  testator's  death, 
bnt  also  any  who  might  be  bom  to  testator's 
daughter  during  her  lifetime.  United  States 
Fidelity  &  Guaranty  Co.  v.  Douglas*  Trustee, 
120  S.  W.  328,  329,  134  Ey.  374,  20  Ann.  Gas. 

GRAND  INQUEST 

The  term  "grand  inquest"  has  no  other 
meaning  than  "grand  Jury";  the  term  "in- 
quest" being  used  to  Indicate  a  body  of  men 
appointed  by  law  to  inquire  concerning  cer- 
tain matters  submitted  to  tli*m.  Geiger  v. 
United  States,  162  Fed.  844,  845,  89  C.  C.  A. 
5ie. 

aRAND  JUROR 

As  holding  office  of  honor  or  profit,  see 

Office  of  Honor  or  Profit 
As  Juror,  see  Juror. 
As  officer,  see  Officer. 

GRAND  JURY 

See  Witnesses  Before  Grand  Jury. 

De  facto  grand  Jury,  see  De  Facto  Jury. 

Grand  Jury  inquiry  as  proceeding,  see 
Proceeding. 

Inquisition  before  grand  Jury  as  crimi- 
nal case  or  cause,  see  Criminal  Case  or 
Cause. 

A  "grand  Jury"  is  one  of  the  instruments 
through  which  the  court  acts  In  the  enforce- 
ment of  the  laws.  It  Is  called  by  the  court, 
and  is  always  subject  to  be  excused  from 
further  attendance  on  duty.  Zlnn  v.  District 
Court  for  Barnes  County,  114  N.  W.  475,  476, 
17  N.  D.  128. 

The  "grand  Jury"  is  a  de  Jure  body  cre- 
ated by  the  Constitution  (Const,  art.  1,  S  8). 
Kitts  V.  Superior  Court  of  Nevada  County, 
90  Pac.  977,  980,  5  Cal.  App.  462. 

The  order  for  a  "grand  Jury"  organized 
at  an  adjourned  term,  which  is  but  a  pro- 
longation of  the  regular  term,  and  not  a  spe- 
cial term,  showing  by  its  terms  that  it  was 
made  under  Code  1896,  §  5001.  which  has  ap- 
plication solely  to  special  terms,  and  not  un- 
der section  5000,  which  confers  the  only  au- 


thority tor  organizing  a  second  grand  Jury  at 
the  same  term  of  court,  an  indictment  found 
by  such  grand  Jury  is  invalid  and  should  be 
quashed.  A  "grand  Jury"  constituted  in  any 
other  manner  than  that  prescribed  by  stat- 
ute is  Illegal.  A  "grand  Jury"  Is  not  a  mere 
assemblage  of  15  or  18  persons  in  the  Jury 
box,  congregated  by  an  order  of  the  court,  or 
by  their  own  volition,  or  at  the  summons 
or  on  the  behest  of  an  unauthorized  person, 
but  it  is  a  cons titu  tent  element  of  a  circuit 
or  city  court,  having  criminal  Jurisdiction, 
sitting  at  a  regular  term,  and  drawn,  select- 
ed, and  summoned  in  a  mode  clearly  pre- 
scribed, under  the  superintendence  and  in 
the  exercise  of  the  sound  Judgment  of  sworn 
officers  of  law.  Fryer  v.  State,  41  South. 
172,  173,  146  Ala.  4  (citing  O'Bymes'  Case, 
51  Ala.  25).  , 

ExaminAtioii  of  witnesses 

"The  'grand  Jury'  is  simply  a  tribunal 
organized  to  make  inquiry,  and  may  call  any 
person  before  it  as  a  witness."  State  v. 
Shepherd,  106  N.  W.  190,  191,  129  Iowa,  705. 

As  oomponent  part  of  oovrt 

See  Court  (Of  Justice). 

As  paiid  ftaqiiest 

See  Grand  Inquest 

Nnmber  of  Jurors 

Accusation  against  a  municipal  officer 
authorized  by  statute  may  be  presented  by 
12  members  of  the  grand  Jury;  the  statute 
being  silent  as  to  the  number  that  may  pre- 
sent the  accusation.  Coffey  v.  Superior 
Court  of  Sacramento  CJounty,  83  Pac.  580, 
582,  2  CaL  App.  453. 

Code  1897,  §  5240,  provides  that  from 
the  number  of  grand  Jurors  drawn  the  clerk 
shall  draw  seven  names,  and  the  persons  so 
drawn  shall  constitute  the  grand  Jury  for 
that  term,  and,  if  any  person  so  drawn  be  ex- 
cused or  fail  to  attend  on  the  second  day  of 
the  court,  the  clerk  shall  draw  other  names 
until  seven  are  selected.  Held,  that  the  fact 
that  the  court  excused  two  of  the  persons 
summoned  for  grand  Jury  duty  before  the 
seven  had  been  drawn  to  form  the  Jury  was 
no  objection  to  the  grand  jury  as  subsequent- 
ly organized.  State  v.  Johnson,  HI  N.  W. 
827,  829,  136  Iowa,  601. 

GRAND  LARCENY 

By  Pen.  Code,  §  444,  "grand  larceny"  Is 
committed  In  either  of  the  following  cases: 
(1)  When  the  property  taken  is  of  the  value 
exceeding  $50.  (2)  When  the  property  is 
taken  from  the  person  of  another.  (3)  When 
the  property  taken  Is  a  horse,  mare,  gelding, 
cow,  calf,  mule,  goat,  sheep  or  hog,  or  any 
neat  or  horn  cattle.  (4)  When  property  taken 
is  a  bicycle.  Buffehr  v.  Territory,  89  Pac. 
415,  11  Ariz.  165. 

"Grand  larceny,"  as  defined  by  Pen. 
Code,  {  444,  as  amended  by  Laws  1905,  p.  15, 
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Is  larceny  committed  in  either  of  the  follow- 
ing cases:  (1)  When  the  property  taken  is 
of  the  value  exceeding  $50.  (2)  When  the 
property  taken  is  from  the  person  of  an- 
other. (3)  When  the  property  taken  is  a 
horse,  mare,  gelding,  cow,  steer,  bull,  calf, 
Jack,  Jenny,  goat,  sheep  or  hog  or  any  neat 
or  horn  cattle.  (4)  When  the  property  taken 
Is  a  bicycle.  Territory  v.  Ruval,  84  Pac. 
1096,  1097,  9  Ariz.  415. 

Under  Kirby's  Dig.  §§  1821-1824.  defin- 
ing larceny  as  the  felonious  carrying  away 
of  the  personal  property,  bonds,  bills,  bank- 
notes, etc.,  of  another,  the  stealing  of  a  bank 
check  of  the  value  of  $15  is  grand  larceny. 
Crossland  v.  State,  92  S.  W.  776,  77  Ark.  544. 

Under  Rev.  Pen.  Code,  §{  605,  607,  608, 
as  amended  by  Laws  1903,  p.  175,  c  151,  "lar- 
ceny" is  the  taking  of  personal  property  ac- 
complished by  fraud  or  stealth  and  with 
intent  to  deprive  another  thereof.  "Larceny" 
is  divided  into  two  degrees,  the  first  of  which 
is  termed  "grand  larceny,"  the  second,  "petit 
larceny."  Grand  larceny  is  larceny  commit- 
ted in  either  of  the  following  cases:  (1) 
When  the  property  taken  is  of  value  exceed- 
ing $20.  (2)  When  such  property,  although 
not  of  value  exceeding  $20,  is  taken  from  the 
person  of  another.  (3)  When  such  property, 
although  not  of  value  exceeding  $20,  is  a 
bull,  steer,  cow,  heifer,  or  calf,  or  is  a  stal- 
lion, mare,  gelding,  horse  or  colt.  Larceny 
In  other  cases  is  petit  larceny.  Under  Rev. 
Pen.  Code,  §§  605,  607,  608,  as  amended  by 
Laws  1903,  p.  175,  c.  151,  making  it  grand 
larceny  to  take  property  exceeding  $20  in 
value,  or  when  the  property,  though  not  of 
value  exceeding  $20,  is  a  stallion,  mare,  geld- 
ing, horse,  or  colt,  there  is  no  variance  be- 
tween an  information  alleging  larceny  of  a 
horse  and  proof  of  the  larceny  of  a  gelding, 
especially  in  view  of  Rev.  Code  Cr.  Proc.  § 
569,  providing  that  neither  a  departure  from 
the  form  or  mode  prescribed  as  to  any  plead- 
ing nor  error  therein  renders  it  invalid,  un- 
less it  has  prejudiced  defendant,  and  section 
229,  providing  that  an  indictment  is  sufllcient 
If  the  act  charged  is  clearly  set  out  in  or- 
dinary and  concise  language,  so  as  to  enable 
a  person  of  common  understanding  to  know 
what  is  intended.  State  v.  Matejousky,  115 
N.  W.  96,  98,  22  S.  D.  30. 

Cr.  Code  1896,  §  5049,  provides  that  if 
any  person  steals  personal  property  of  the 
value  of  $5  or  more  from  or  in  any  dwelling 
house  he  is  guilty  of  "grand  larceny."  Held, 
that  in  order  to  constitute  theft  of  that 
grade  the  property  stolen  must  be  of  the 
value  of  $5  or  more,  and  if  less  than  that 
value  the  offense  is  "petit  larceny,"  defined 
by  Cr.  Code  1896,  §  5050.  Thomas  v.  State, 
46  South,'  565,  566,  155  Ala.  92. 

An  instruction  dedning  "grand  larceny" 
in  the  language  of  Pen.  Code,  §  487,  as  "when 
the  property  taken  is  of  a  value  exceeding 
$50;    when  the  property  taken  is  from  the' 


person  of  another ;  when  the  property  taken 
is  a  bicycle,  horse,  mare,  gelding,  cow,  steer, 
bull,  calf,  mule.  Jack  or  Jenny" — ^is  correct, 
in  a  prosecution  for  grand  larceny,  consisting 
in  the  alleged  stealing  of  calves.  People  r. 
Ruiz,  77  Pac.  907,  908,  144  Cal.  251. 

Where  the  value  of  property  alleged  to 
have  been  stolen  was  not  material,  proof  of 
its  value  is  not  necessary,  as  courts  and 
Jurors  will  presume  from  the  nature  and 
character  of  the  property  proved  to  have 
been  stolen  that  it  had  some  value.  H^ice 
in  a  prosecution  for  grand  larceny,  under 
Rev.  Pen.  Code,  §  608,  subd.  2,  as  amended 
by  lisws  1903,  p.  175,  c  151,  making  a  lar- 
ceny from  the  person  grand  larceny,  the  pre- 
sumption that  the  property  stolen  was  of 
some  value  is  sufficient  to  sustain  a  convic- 
tion. State  v.  Paulk,  116  N.  W.  72,  73,  22  S. 
D.  183. 

Where  a"n  automobile  worth  over  $500 
was  taken  from  a  street  by  the  proprietor  of 
a  garage  without  authority  of  the  owner,  and 
withheld  from  the  owner  to  enforce  payment 
of  a  claim  due  from  him,  if  any  crime  was 
committed,  either  in  taking  the  car  from  the 
street  6r  receiving  or  holding  it,  it  was  grand 
larceny,  which  is  a  felony  under  Pen.  Code,  I 
530,  subd.  3,^4naking  it  "grand  larceny"  in 
the  first  degree  to  steal  or  unlawfully  obtain 
in  any  manner  whatever  property  worth 
more  than  $500,  and  section  533,  malting 
grand  larceny  in  the  first  degree  punishable 
by  not  exceeding  10  years'  imprisonment 
Greene  v.  Fankhauser,  121  N.  Y.  Supp.  1004, 
1007,  137  App.  Div.  124.  - 

Act  No.  124  of  1874,  i  8,  divides  larceny 
into  grand  and  petit  larceny,  and  makes  the 
larceny  of  property  or  money  worth  $100  or 
more  grand  larceny,  punishable  with  impris- 
onment for  not  more  than  ten  years,  and  the 
larceny  of  property  under  the  value  of  $100 
petit  larceny,  punishable  with  imprisonment 
for  not  more  than  two  years.  Act  No.  64  of 
1910  makes  the  stealing  of  cattle  a  specific 
ofl^ense,  punishable  with  imprisonment  for 
not  less  than  one  year.  Held  that,  the  two 
statutes  being  repugnant  and  the  whole  sub- 
ject of  cattle  stealing  being  covered  by  the 
later  one,  the  earlier  one  was  repealed  there- 
by by  necessary  implication  in  so  far  as  cat- 
tle theft  is  concerned.  State  v.  Hickman,  53 
South.  680,  127  La.  442. 

An  instruction  that  "every  person  who 
with  the  intent  to  deprive  or  defraud  the 
true  owner  of  his  property,  or  of  the  use  land 
benefit  thereof,  or  to  appropriate  the  same 
to  the  use  of  the  taker,  or  of  any  other  per- 
son, takes  from  the  possession  of  the  true 
owner  any  mare,  gelding  or  colt  is  guilty  of 
*grand  larceny,* "  contains  a  correct  defini- 
tion of  the  crime  of  "grand  larceny."  State 
V.  Allen,  87  Pac.  177,  180,  34  Mont  403. 

Pen.  Code,  §  487,  defines  "grand  larcwiy" 
to  include  the  taking  of  property  of  another 
exceeding  $50  in  value,  and  section  532  de- 
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Clares  that  every  person  who  knowingly,  and 
by  false  or  fraudulent  pretense,  defrauds  an- 
other of  money,  etc.,  is  punishable  in  the 
same  manner  and  to  the  same  extent  as  for 
larceny  of  the  money  or  property  so  obtain- 
ed. Held  that,  where  defendant  was  accused 
of  obtainlQg  by  false  pretenses  a  loan  of  $1,- 
000,  the  state  was  not  bound  to  show  that 
defendant  received  the  full  amount  alleged, 
but  proof  that  she  received  an  amount  In  ex- 
cess of  $50  was  sufficient  to  sustain  a  con- 
viction. People  V.  Osborn,  106  Pac.  891,  892, 
12  CaL  App.  148. 

An  information  before  a  Court  of  Spe- 
cial Sessions  for  theft  of  a  cow  not  showing 
that  the  value  thereof  did  not  exceed  $25 
was  insufficient  basis  for  a  warrant  for  petit 
larceny  within  the  Jurlsaictlon  of  the  court, 
given  under  Cr.  Code,  §  56,  subd.  1,  to  hear 
trials  for  petit  larceny,  but  not  of  larceny  in 
any  other  degree,  inasmuch  as  under  Penal 
Law  (ConsoL  Laws,  c.  40)  f  1296,  if  property 
of  more  than  the  value  of  $25  is  stolen,  the 
crime  is  grand  larceny  in  the  second  degree, 
triable  only  after  indictment.  People  v. 
Jones,  126  N.  Y.  Supp.  1085,  1087,  142  App. 
Div.  180. 

Grand  larceny,  the  felonious  stealing  qt 
property  of  another,  being  committed  when 
the  property  exceeds  $50  in  value,  and  is 
taken  from  the  person  of  another,  or  is  one 
of  a  number  of  things,  among  which  Is  a 
•*steer,"  it  is  not  necessary  in  case  of  a  steer 
that  it  be  taken  from  the  person  of  another 
or  the  possession  of  the  owner;  so  that  the 
allegation  of  the  indictment  that  it  was 
taken  from  the  possession  of  the  owner  is 
surplusage.  People  v.  Hutchings,  97  Pac.  325, 
326,  8  Cal.  App.  550. 

To  warrant  a  conviction  under  Laws 
1003,  p.  372,  c.  218,  §  1,  making  the  theft  in 
the  nighttime  of  any  harness,  grand  larceny, 
it  is  not  necessary  that  the  property  stolen 
comprise  all  the  parts  of  a  complete  harness. 
State  V.  Wortman,  98  Pac.  217,  78  Kan.  847. 

As  expressly  defined  by  Laws  1903,  p. 
.372,  c.  218,  I  1,  "grand  larceny"  consists  of 
the  "taking  or  carrying  away  any  money, 
goods,  right  in  action  or  other  personal  prop- 
erty or  valuable  thing  whatsoever  of  the 
value  of  twenty  dollars  or  more,  or  any 
horse,  mare,  gelding,  colt,  Ally,  ass,  mule, 
neat  cattle,  sheep,  goat,  hog,  or  in  the  night- 
time any  domestic  fowls,  harness  or  saddles 
belonging  to  another."  Ex  parte  Howard, 
83  Paa  1032,  1034,  72  Kan.  273. 

In  a  prosecution  for  "grand  larceny," 
an  instruction,  defining  the  offense  as  the 
wrongful  and  fraudulent  taking  the  property 
of  another  and  converting  the  same  to  his 
own  use,  was  erroneous  for  omitting  the 
element  of  felonious  intent  to  convert  the 
property  taken  to  the  use  of  the  ofiPender 
without  the  consent  of  the  owner.  State  v. 
Weatherman,  100  &  W.  482,  483,  202  Mo.  a 


Pen.  Code,  f  484,  defines  larceny  as  a 
felonious  stealing,  etc.,  of  the  personal  prop- 
erty of  another.  Section  487  declares  that 
"grand  larceny"  is  committed:  "(1)  When 
the  property  taken  is  of  value  exceeding  $50; 
(2)  when  the  property  is  taken  from  the 
person  of  another;  ♦  ♦  ♦  (3)  when  the 
property  taken  is  *one  of  certain  enumerated 
animals  or  articles.* "  People  v.  Roberts,  82 
Pac.  624,  625,  1  Cal.  App.  447. 

An  information,  alleging  that  accused 
did  take,  steal,  drive,  lead,  and  entice  away 
one  steer  branded  as  indicated,  the  property 
of  a  person  named,  of  the  value  of  $25,  with 
a  felonious  intent  on  the  part  of  the  accused 
to  deprive  the  true  owner  of  his  property 
and  to  steal  the  same,  charges  "grand  lar- 
ceny," as  defined  by  Rev.  Codes,  §  8645,  de- 
claring that  grand  larceny  is  committed  by 
any  person  taking  and  driving  away  domestic 
animals.  State  v.  Biggs,  123  Pac.  410,  411, 
45  Mont.  400. 

"Grand  larceny,"  under  the  act  of  1874, 
is  the  larceny  of  any  property  of  the  value 
of  $100,  and  is  made  punishable  with  im- 
prisonment in  any  parish  prison  or  at  hard 
labor  in  the  penitentiary  at  the  discretion  of 
the  court  for  not  more  than  10  years.  State 
V.  Wall,  52  South.  556,  559,  126  La.  400. 

"Grand  larceny"  is  defined  by  Snyder's 
St  I  2594,  as  larceny  committed  when  the 
property  is  of  value  exceeding  $20  and  when 
such  property,  though  not  of  value  exceeding 
$20,  is  taken  from  the  person  of  another. 
The  larceny  of  an  animal  punishable  by  sec- 
tion 2606  is  a  separate  and  distinct  offense. 
CroweU  v.  State,  117  Pac.  883,  884,  6  Okl.  Cr. 
148. 

Since,  under  Pen.  Code,  f  484,  defining 
"grand  larceny"  as  the  taking  of  personal 
property  from  the  person  of  another,  aspor- 
tation is  not  an  essential  element  of  the 
offense,  an  information  charging  that  defend- 
ant feloniously  took  from  the  person  of  pros- 
ecutor certain  gold  coins,  etc.,  was  not  objec- 
tionable for  failure  to  charge  an  asportation 
thereof.  People  v.  Lonnen,  73  Pac.  586,  587, 
139  Cal.  634. 

Kirby's  Dig.  I  1603,  defines  burglary  as 
the  unlawful  entering  of  a  house  or  other 
building  in  the  nighttime  with  the  intent  to 
commit  a  felony.  Section  2227  provides  that 
an  indictment  must  be  direct  and  certain  as 
regards  the  party  charged,  the  offense  charg- 
ed, the  county  in  which  the  offense  was  com- 
mitted, and  the  particular  circumstances  of 
the  offense  charged,  where  they  are  neces- 
sary to  constitute  a  complete  offense.  Sec- 
tions 1821-1826  provide  that  larceny  is  the 
felonious  stealing  of  the  personal  property 
of  another,  and  shall  embrace  every  theft 
which  unlawfully  deprives  another  of  his 
property,  and  provides  that  the  taking  and 
removing  of  any  personal  property  with  in- 
tent to  steal  the  same  shall  be  deemed  "lar- 
ceny," and  that  where  the  value  of  the  prop- 
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erty  stolen  exceeds  the  sum  of  $10  punish- 
ment shall  be  by  imprisonment  in  the  peni- 
tentiary, and  when  it  does  not  exceed  the 
sum  of  $10  by  imprisonment  in  the  county 
prison.  Held,  that  an  indictment  which 
charges  accused,  upon  a  date  specified,  in  a 
certain  county  within  the  state,  and  during 
the  nighttime  of  said  day,  in  a  certain  house 
owned  by  a  person  specified,  with  breaking  and 
entering  with  felonious  intent  to  steal,  take, 
and  carry  away  the  goods,  wares,  and  mer- 
chandise, of  the  value  of  $11.06,  of  the  per- 
sonal property  of  the  said  owner,  contrary 
to  the  statutes  in  such  cases  made  and  pro- 
vided and  against  the  peace  and  dignity  of 
the  state,  is  sufilclent  McCarthy  v.  State, 
119  S.  W.  647,  648,  90  Ark.  384. 

GRAND  MAL 

It  appears  that  a  i>erson  who  has  suf- 
fered from  epilepsy  in  the  major  form,  or 
"grand  mal,"  as  it  is  technically  termed,  in 
which  the  expression  ia  usually  through  con- 
vulsions, may  later  pass  into  the  stage  of 
minor  epilepsy,  or  "petit  mal,"  which  is  the 
more  dangerous  form,  because  of  liability 
to  sudden  attacks  of  maniacal  paroxysms  or 
of  epileptic  furor.  The  victim  of  such  at- 
tacks is  unconscious  of  his  conduct,  and 
usually,  but  not  universally,  will  not  re- 
noember  what  has  occurred.  People  t.  £g- 
nor,  67  N.  E.  906,  907,  176  N.  Y.  419. 

GRANDNEPHEW 

As  nephew,  see  Nephew, 

GRANITE 

As  mineral,  see  MineraL 

Tariff  Act  July  24,  1897,  c.  11,  {  1,  Sched- 
ule B,  pars.  117,  118,  30  Stat.  159,  relating 
to  granite,  etc.,  "and  other  building  or  monu- 
mental stone,"  "hewn,  dressed  or  polished," 
and  "unmanufactured  or  undressed,"  was 
intended  to  cover  the  general  srubject  of 
building  and  monumental  stone ;  and  granite 
monuments  imported  in  sections  dressed, 
ornamented,  and  polished  abroad  and  ready 
to  be  set  up  and  leaded  or  cemented  together 
are  dutiable  under  said  paragraph  118 
as  "granite  ♦  •  ♦  dressed."  Alexander 
Murphy  &  Co.  v.  United  States,  162  Fed.  871, 
872,  89  CL  C.  A.  561. 

GRANITE  lilNOLEUM 

"Granite  Unoleum"  is  that  "in  which  the 
paste  contains  masses  or  spots  of  different 
colors,  which  colors  remain  separate  in  the 
completed  fabric.  The  assemblage  and  re- 
lationship of  these  variously  colored  spots 
and  masses  is,  however,  casual.  United 
States  V.  Scott  &  West,  164  Fed.  285,  287. 

GRANITE  QTJARRT 

See  Undeveloped  Granite  Quarry. 


GRANT 

Admit  syiioiiTiiiow 

In  a  rule  of  court  declaring  that  a  re- 
hearing shall  not  be  "granted"  after  the 
lapse  of  the  term  at  which  the  final  decree 
is  entered,  and  providing  that,  in  nonappeal- 
able cases,  a  petition  for  a  rehearing  may  be 
"admitted"  before  the  end  of  the  next  term 
after  final  decree,  the  word  "admitted"  is 
sjmonymous  with  the  word  "granted,"  and 
the  effect  of  the  rule  is  to  deprive  the  court 
of  the  power  to  grant  a  rehearing  in  any 
case  after  the  lapse  of  the  term  next  succeed- 
ing the  oitry  of  a  final  decree.  Glenn  v. 
Dimmock,  43  Fed.  550,  551. 

Give  synonymoiiji 

The  ordinary  and  accepted  meaning  of 
"give"  is  synonymous  with  "grant"  United 
States  V.  Bunch,  163  Fed.  736,  739  (citing 
Standard  Oil  Co.  v.  United  States,  164  Fed. 
376,  90  a  C.  A.  364). 

Of  inJimotioB 

An  order  for  an  Injunction  pendente  lite 
recited  that  the  court,  being  fully  advised, 
ordered  that  the  injunction  as  prayed  be 
granted,  and  that  the  same  be  continued  un- 
til the  hearing  of  the  cause,  and  it  was  fur- 
ther ordered  that  on  giving  a  bond  "an  in- 
junction forthwith  issue."  Held,  that  the 
point  that  under  the  terms  of  the  order  it 
became  necessary  after  the  bond  was  filed 
and  approved  to  issue  a  formal  injunction  or- 
der, and  that  inasmuch  as  this  was  not  done 
there  was  in  f&ct  no  injunction,  and  there- 
fore no  liability  on  the  bond,  was  not  well, 
taken,  the  words  "granting  the  injunction" 
being  manifestly  intended  to  operate  as  the 
injunction  order  itself  on  the  filing  and  ap- 
proval of  the  necess'ary  bond.  Collins  t. 
Huffman,  93  Pac.  220,  225,  48  Wash.  184. 

GRAKT  (In  ConTeyancliig) 

See  Grown  Grant;  Express  Grant;  Im- 
perfect Grant;  Inclusive  Grant;  Per- 
fect Grant;    Public  Grant 

All  other  grants,  see  All  Other. 

Implied  grant  of  easement,  see  Implied 
Easement 

"To  'grant'  •  •  •  requires  the  con- 
scious and  understanding  act  of  the  intellect 
and  will.  If  one  does  not  know  what  he  is 
about  his  alleged  grant  is  no  grant"  Stand- 
ard Oil  Co.  V.  United  States,  164  Fed.  376, 
390,  90  0.  C.  A.  364. 

A  grant  in  its  own  nature  amounts  to 
an  extinguishment  of  the  right  of  the  gran- 
tor, and  implies  a  contract  not  to  reassert 
that  right.  Trustees  of  the  Freeholders  & 
Commonalty  of  Town  of  Brookhaven  v. 
Smith,  90  N.  Y.  Supp.  646,  649,  98  App.  Div. 
212. 

A  "grant"  Is  a  generic  term  applicable 
to  all  transfers  of  real  property  (3  Washb. 
Real  Prop.  ISl,  353)  and  may  be  applied  to 
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a  party  wall  contract    ILoyal  Mystic  Legion 
T.  Jones,  102  N.  W.  021,  624,  73  Neb.  342. 

Rev.  Codes  1905,  |  4965,  provides  that  a 
transfer  vests  in  the  transferee  all  the  actual 
title  to  the  things  transferred  which  the 
transferror  then  has,  unless  a  different  in- 
tention Is  expressed  or  is  n,ecessarlly  im- 
plied. A  transfer,  as  applied  to  real  estate, 
is  termed  a  "grant"  North  Dakota  Horse 
&  Cattle  Co.  V.  Sensmgard.  117  N.  W.  453, 
458,  17  N.  D.  466,  29  L.  B.  A.  (N.  S.)  508,  188 
Am.  St  Bep.  717. 

An  instrument  which  does  not  purport 
to  convey  any  present  interest  in  an  existing 
patent,  or  one  for  which  an  application  is 
pending,  is  not  a  "grant"  within  Rev.  St.  IT.  S. 
I  4898.  National  Cash  Register  Co.  v.  New 
Columbus  Watch  Co.,  129  Fed.  114,  116,  68  C. 

a  A.  6ia 

A  "grant"  of  public  lands  is  a  solemn 
deed  of  the  state  under  Its  great  seal.  Bow- 
ser V.  Wescott,  58  S.  B.  748,  749,  145  N.  a 
5& 

A  "grant"  confirming  state  title  to  land 
has  a  technical  meaning  vnder  Virginia  and 
West  Virginia  law.  A  public  "grant"  means 
an  instrument  by  which  the  state,  as  sover- 
eign, passes  to  an  individual  title  to  land  be- 
fore vested  in  the  state.  A  patent  is  only 
another  name  for  a  land  "grant."  The  in- 
strument is  indifferently  called  a  patent  or 
"grant"  in  the  Virginias.  State  v.  Harman, 
50  S.  E.  828,  833,  57  W.  Va.  447. 

The  expression  "grants,"  when  employ- 
ed in  treaties,  comprehends  not  only  those 
which  are  made  in  form,  but  also  any  conces- 
sion, warrant,  order,  or  permission  to  survey, 
possess,  or  settle,  whether  evidenced  by  writ- 
ing or  protocol,  or  presumed  from  posses- 
sion. The  terms  "grants"  and  "legitimate 
titles"  employed  In  the  protocol  of  the  treaty 
of  Guadalupe  Hidalgo,  providing  that  grants 
of  land  by  the  Mexican  government  should 
preserve  their  legal  value,  and  that  the 
grantee  might  cause  their  legitimate  titles 
to  be  acknowledged  before  the  American 
tribunals,  was  not  limited  to  absolutely  per- 
fect grants,  but  embraced  all  character  of 
titles,  legal  or  equitable.  Haynes  v.  State 
(Tex.)  85  S.  W.  1029,  1(M0  (quoting  and 
adopting  definition  in  Strother  v.  Lucas,  12 
Pet  [37  U.  S.]  435,  9  Ia  Ed.  1113;  State  v. 
Russell,  85  S.  W.    288,  38  Tex.  Civ.  App.  18). 

Agree  and  agreement  vnder  seal  syn- 
onymous 

"It  is  settled  that  the  word  'agree*  may 
be  read  'grant,*  and  an  'agreement  under 
seal'  construed  to  be  a  'grant.' "  Bailey  v. 
Agawam  Nat.  Bank,  76  N.  E.  449,  451,  190 
Mass.  20,  3  L.  R.  A.  (N.  S.)  98,  112  Am.  St. 
Rep.  296  (citing  Hogan  v.  Barry,  10  N.  B. 
253,  143  Mass.  538;  Ladd  v.  City  of  Boston, 
24  N.  E.  858,  151  Mass.  585,  21  Am.  St 
Rep.  481). 


AsslsB  vyiionymous 

Rev.  St  1899,  |  2933,  provides  that 
dower  in  a  leasehold  estate  for  a  term  of  20- 
years  or  more  shall  be  granted  and  assigned 
as  in  real  estate,  and  for  a  less  term  than; 
20  years  shall  be  granted  and  assigned  as- 
in  personal  property.  Held,  that  the  words 
"granted"  and  "assigned,"  as  so  used,  were 
synonymous,  and  mean  only  that  the  widow 
shall  have  the  aame  dowet  in  a  leasehold  es- 
tate of  20  years  or  more  that  she  is  entitled 
to  in  real  estate,  and  that  if  the  lease  is  for 
less  than  20  years  she  has  dower  in  it  as 
she  has  in  other  personal  property ;  the  term 
of  such  leasehold  being  determined  by  the 
term  named  in  the  lease,  and  not  by  the 
portion  of  the  term  remaining  at  the  hus- 
band's death.  Orchard  v.  Wright-Dalton- 
Bell-Anchor  Store  Co.,  125  S.  W.  486,  499,  225 
Mo.  414,  20  Ann.  Cas.  1072. 

Claim  distlnirnishod 

A  "claim"  is,  not  only  legally  speaking, 
but  in  ordinary  parlance,  clearly  distinguish- 
able from  a  "grant"  or  a  "titie."  A  "claim" 
is  defined  in  the  Century  Dictionary  (verbo 
"claim")  as' "the  thing  claimed  or  demand- 
ed ;  specifically,  a  piece  of  public  land  which 
a  squatter  or  settler  marks  out  for  himself 
with  the  intention  of  purchasing  it  when  the 
government  offers  it  for  sale ;  as,  'He  staked 
out  a  claim.' "  "A  'grant,'  on  the  contrary, 
has  a  distinctly  broader  meaning.  It  im- 
plies an  acquired  right,  and  is  described  by 
Mr.  Bouvier  as  applicable  to  the  conveyance 
of  incorporeal  rights.  But  in  the  larger 
sense  the  term  comprehends  anything  that 
is  granted  or  passed  from  one  to  another, 
and  is  applied  to  every  species  of  property. 
It  therefore  necessarily  implies  a  'title'  or 
vested  right  in  the  grantee  from  the  grantor, 
or  has  a  much  more  pregnant  signification 
than  a  claim."  Corkran  Oil  &  Development 
i  Co.  V.  Arnaudet,  35  South.  747,  754,  111  La. 
563. 

ConTey  synonsm&ons 

The  word  "convey"  or  "transfer"  as  oper- 
ative words  in  a  deed  is  of  equivalent  signifi- 
cation and  effect  as  "grant"  State  v.  Kelli- 
her,  88  Pac.  867,  868,  49  Or.  77  (quoting  and 
adopting  definition  in  Lambert  v.  Smith,  9 
Or.  193;  dtlng  Field  v.  Columbet,  9  Fed. 
Cas.  12,  4  Sawy.  527). 

In  modern  law,  the  terms  "grant"  and 
"convey,"  when  used  in  instruments  intended 
to  alienate  or  transfer  real  estate,  have  sub- 
stantially the  same  meaning.  A  deed,  recit- 
ing that  the  grantor  has  "granted,"  bar- 
gained, and  sold,  is  a  substantial  compliance 
with  the  statute  providing  that  bargain  and 
sale  deeds  for  conveyance  of  land,  reciting 
that  the  grantor  does  bargain,  sell,  and  "con- 
vey," shall  be  adjudged  an  express  covenant 
that  the  grantor  had  the  fee.  Blood  v.  Sie- 
lert,  80  Pac.  799,  801,  38  Wash.  643. 

The  word  "grant,"  as  used  in  Code  1899, 
la    52,   I   1,  providing   that  every   corpora- 
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tioD,  as  such,  shall  contract  and  be  contract- 1 
ed  with  by  simple  contract  or  specialty ;[ 
purchase,  hold,  use,  and  grant  estate  real 
and  personal,  is  the  equivalent  of  "convey" 
and  similar  terms,  and  thus  gives  the  corpo- 
ration power  to  sell  and  convey  equally 
broad  with  its  power  to  purchase  and  hold. 
Germer  v.  Triple-State  Natural  Gas  &  Oil 
Co.,  54  S.  E.  609,  613,  60  W.  Va.  143. 

A  deed  reciting  that  the  grantor  does 
**give,  grant,  remise,  release  and  forever  quit- 
claim" all  the  right  and  title  the  grantor  has 
or  ought  to  have  in  and  to  the  property  de- 
scribed, is  not  a  quftclalm  deed,  but  under 
Shannon's  Code,  f  3672,  providing  that  every 
grant  shall  pass  all  the  estate  of  the  grantor, 
it  conveys  the  grantor's  whole  estate,  and 
must  be  taken  in  connection  with  the  chain 
of  title. on  which  It  is  based,  whereby  it 
must  appear  what  estate  was  owned  by  the 
grantor,  the  word  "grant"  being  equival^t  to 
the  word  "convey."  Hitt  v.  Caney  Fork 
Gulf  Coal  Co.,  139  S.  W.  693,  696,  124  Tenn. 
334. 

While  it  may  be  that  the  word  "con- 
veyed" usually  implies  the  passing  of  the 
legal  title,  it  is  not  inaptly  nor  incorrectly 
used  to  describe  a  transfer  of  title,  legal  or 
equitable,  and,  whether  used  with  a  narrow 
and  technical  meaning  or  in  a  broad  and 
general  sense,  is  to  be  determined  by  the  con- 
text and  the  circumstances  under  which  the 
entire  instrument  or  document  in  which  it 
was  found  is  framed.  When  a  railroad  com- 
pany received  full  payment  for  lands  granted 
to  it  by  Act  Minn.  May  22,  1857,  and  execut- 
ed an  instrument  by  which  all  its  equitable 
and  substantial  interests  in  them  was  trans- 
ferred, the  lands  were  "conveyed"  within  the 
meaning  of  the  provision  that  the  lands  so 
granted  should  be  exempt  from  taxation  un- 
tU  "sold  and  conveyed."  Winona  &  St  P. 
Land  Co.  v.  State  of  Minnesota,  16  Sup.  Ct 
&3-85,  159  U.  S.  631,  40  L.  Ed.  247. 

CoTenant  of  warranty  against  inonm- 
branoes  imported 

By  statute  the  words  "grant  or  convey" 
in  a  deed  carry  with  them  an  implied  war- 
ranty that  the  estate  conveyed  is  at  the  time 
of  the  execution  of  the  deed  free  from  ln« 
cumbrances.  unless  restrained  by  express 
terms  contained  therein.  Rotan  v.  Hays,  77 
S.  W.  654,  655,  33  Tex.  Civ.  App.  471. 

Mortgaged  property  was  conveyed  by 
deed  of  gift,  which  was  silent  as  to  the  mort- 
gage, and  the  conveying  words  were,  "give, 
grant,  alien,  and  confirm."  Held,  that  there 
was  no  covenant  by  implication  against  in- 
cumbrances, notwithstanding  Civ.  Code,  § 
1113,  subd.  2,  declaring  that  from  the  use 
of  the  word  "grant"  in  any  conveyance  by 
which  an  estate  of  inheritance  or  fee  simple 
is  to  be  passed  a  covenant  is  implied  that  at 
the  time  of  the  execution  of  the  conveyance 
the  estate  was  free  from  incumbrances.    In 


re  WeU'8  Estate,  94  Pac.  856,  857,  7  OaL 
App.  515. 

By  the  express  provisions  of  Bev.  St. 
1901,  par.  728,  a  conveyance  of  a  fee  sim- 
ple in  which  the  use  of  the  word  "grant" 
or  "convey"  is  made  impliedly  covenants  that 
the  estate  is  free  from  incumbrance.  Sher- 
man y.  Goodwin,  89  Paa  517,  519,  11  Ailz. 
141. 

From  the  use  of  the  words  "grant"  and 
''convey"  in  a  deed  the  law  implies  a  cove- 
nant that  at  the  time  of  such  conveyai^ce  the 
land  is  free  from  incumbrances,  and  taxes 
are  included  in  the  term  "incumbrances"  as 
here  used.  Bullitt  v.  Coryell,  85  S.  W.  482, 
483,  38  Tex.  Civ.  App.  42. 

Where  defendant  G.  and  wife  conveyed 
certain  land  in  controversy  in  fee,  with  cove- 
nants of  warranty,  and  thereafter  purchased 
the  land  on  foreclosure  of  a  trust  deed  which 
they  had  previously  given  to  secure  a  loan 
on  the  land,  the  title  so  acquired  by  them 
inured  to  the  benefit  of  their  grantee  by  es 
toppel,  under  Rev.  St  1895,  art  633,  provid- 
ing that  the  use  of  the  words  "grant"  or 
"convey"  in  any  conveyance  by  vhich  an  es- 
tate of  inheritance  or  fee  simple  is  pas.sed 
implies  a  covenant  that  the  estate  is  at 
the  time  of  the  execution  of  'the  conveyance 
free  from  incumbrances.  Lowry  v.  Carter, 
102  S.  W.  930,  931,  46  Tex.  Civ.  App.  488. 

The  word  "grant,"  when  used  in  a  con- 
veyance, under  the  provisions  of  section 
3120,  Rev.  Codes,  implies  the  following  cove- 
nants, and  none  other,  on  the  part  of  the 
grantor,  for  himself  and  heirs,  to  the 
grantee,  his  heirs  and  assigns,  unless  re- 
strained by  express  terms  contained  in  such 
conveyance,  to  wit:  (1)  That  previous  to  the 
time  of  execution  of  su(^  conveyance  the 
grantor  has  not  conveyed  the  same  estate 
or  any  right,  title,  or  interest  therein  to  any 
person  other  than  the  grantee;  (2)  that  such 
estate  is  at  the  time  of  the  execution  of  such 
conveyance  free  from  incumbrances  done, 
made,  or  suffered  by  the  grantor,  or  any  per- 
son claiming  under  him.  Polak  ▼.  Mattson, 
128  Pac.  89,  91,  22  Idaho,  727. 

GiTe  synonTmons 

The  word  "grant"  is  synonymous  with 
the  word  "give."  Oumsey  v.  Northern  Cali- 
fornia Power  Co.,  94  Pac  858,  862,  7  CaL 
App.  534. 

Under  a  warranty  deed  in  the  usual  form 
with  a  provision  that  "the  possession  of  said 
above-described  premises  to  be  given  to  party 
of  second  part,  her  heirs  and  assigns,  on  or 
before  the  1st  day  of  March,  1901,"  the 
word  "given"  must  be  construed  as  synony- 
mous with  the  word  "surrendered"  or 
"granted."  Beakey  v.  Schwitzgebel,  105  Pac. 
42,  43,  81  Kan.  38. 

"Give"  and  "receive"  are  synonymous 
with  "grant"  and  accept.  Where  all  these 
words  appear  in  the  same  phrase,  the  prin- 
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ciple  of  ejusdem  generis  forbids  their  being 
taken  to  indicate  acts  of  antagonistic  quali- 
ty. Standard  Oil  Co.  v.  United  States,  164 
Fed.  376,  390,  90  0.  O.  A.  364. 

Ordinary  and  accepted  meanings  of 
**glve"  and  "receive"  are  synonymous  witli 
"grant"  United  States  v.  Bunch,  165  Fed. 
736,  739  (citing  Standard  Oil  Co.  v.  United 
States,  164  Fed.  376,  90  0.  0.  A.  364). 


Const,  art  15,  §  3,  provides  that  all 
tidelands  within  two  miles  of  any  Incorpo- 
rated dty  or  town,  and  fronting  on  the  wa- 
ters of  any  harbor,  estuary,  bay,  or  Inlet  us- 
ed for  navigation,  shall  be  withheld  from 
"grant  or  sale"  to  private  corporations,  part- 
nerships, or  corporations.  Held  that,  while 
the  word  "grant"  has  sometimes  been  used 
to  include  a  lease  for  a  term  of  years,  the 
constitutional  provision  should  be  construed 
in  its  ordinary  sense  to  refer  to  a  conveyance 
of  the  title  to  property ;  and  hence  such  pro- 
vision did  not  prevent  a  lease  of  tidelands 
belonging  to  the  state  to  private  persons  or 
corporations  for  a  term  of  years.  San  Pe- 
dro, L.  A.  &  S.  L.  R.  Co.  V.  Hamilton,  119 
Pac.  1073,  1075,  161  Cal.  610,  37  L.  R.  A. 
(N.  S.)  686;  Same  v.  Nelson,  119  Pac.  1077, 
161  Cal.  720. 

Ideense  distln gniahed 

Whether  an  Instrument  is  a  ''license"  or 
a  "grant"  depends  upon  the  construction  ol 
the  instrument  as  a  question  of  law.  If  it 
merely  confens  &  privilege  to  do  an  act  or 
series  of  acts  under  the  owner  which,  with* 
out  permission,  would  be  unlawful,  it  is  a  "li- 
cense" ;  but  if  it  grants  exclusive  possession 
of  premises  against  the  world,  including 
the  owner,  it  is  not  a  license,  but  creates 
an  irrevocable  estate  or  interest  in  the 
land.  City  of  Berwyn  v.  Berglund,  09  N.  E. 
705,  707,  255  111.  498. 


The  word  "grant"  is  sometimes  constru- 
ed to  include  mortgage.  Hanrion  y.  Hanri- 
on,  84  Pac.  381,  382,  73  Kan.  25,  117  Am. 
St.  Rep.  453. 

St  1898,  f  2077,  provides  that,  on  a  grant 
for  a  valuable  consideration  to  one  person, 
the  consideration  being  paid  by  another,  no 
trust  shall  result  in  favor  of  the  person  mak- 
ing the  payment,  but  the  title  shall  vest  in 
the  alienee.  Held,  that  the  statute  applies 
only  to  real  property,  the  "grant"  contemplat- 
ed being  an  absolute  one,  and  hence  does  not 
apply  to  a  mortgage  to  secure  a  note.  In  re 
Tobin's  Estate,  121  N.  W,  144,  139  Wis.  494. 

Afl  patent 

See  Patent 

Tax  deed 

A  tax  deed  is  not  a  grant  under  the  sec- 
tion classifying  the  persons  entitled  to  trans- 
fer of  the  state  title  to  forfeited  lands,  under 
Const  I  8,  art  13,  but  is  a  good  claim  and 


color  of  title  under  the  first  and  third  classi- 
fications of  such  section..  State  v.  Harman, 
50  S.  B.  828,  833,  57  W.  Va.  447. 

Transfer  of  incorporeal  hereditament 

An  instrument  reciting  that,  in  consider- 
ation of  $1.00  and  a  stated  royalty,  per  ton, 
the  owner  of  land  granted  to  another  all  the 
bituminous  rock,  petroleum,  asphaltutn,  and 
other  minerals  he  might  choose  to  take,  while 
using  the  word  "grant,"  is  not  a  grant  of 
land  nor  a  lease,  but  a  conveyance  oi  a  right 
in  the  nature  of  an  incorporeal  heredita- 
ment, which  could  be  lost  by  abandonment. 
Payne  v.  Neuval,  99  Pac.  476,  478, 155  Cal.  46. 

GRANT  AKD  DEMISE 

The  words  "grant  and  demise"  in  a 
lease  for  years  created  an  implied  warranty 
of  title  and  a  covenant  for  quiet  enjoyment 
Stott  V.  Rutherford,  92  U.  S.  107,  109,  23  L. 
Ed.  486;  Headley  v.  Hoopengaruer,  55  S.  E. 
744,  747,  60  W.  Va.  626. 

The  words  "grant  and  demise"  in  a 
lease  by  an  oflacer  or  agent  of  the  law  do  not 
raise  against  such  character  of  trustee  a 
covenant  by  implication,  though  they  do  with 
individuals.  Shannon  v.  Mastin,  114  S.  W. 
1127,  1128,  135  Mo.  App.  50  (citing  Webster 
V.  Conley,  46  111.  13,  92  Am.  Dec.  234). 

GRANT,   BARGAIN,  AND  SEIiIi 

The  use  of  the  words  "grant,  bargain, 
and  sell"  In  a  deed  containing  a  covenant  of 
warranty  of  title  does  not,  in  the  state  of 
Mississippi,  amount  to  a  covenant  of  seisin. 
Duncan  v.  Lane,  8  Smedes  &  M.  (16  Miss.) 
744,  753. 

Under  the  direct  provisions  of  Kirby's 
Dig.  I  731,  the  words  "grant,  bargain,  and 
sell"  in  a  deed  amount  to  a  covenant  that  the 
grantor  is  seised  of  an  indefeasible  estate  in 
fee  simple,  free  from  incumbrances  done  or 
suflfered  by  the  grantor.  Seldon  v.  Dudley  E. 
Jones  Co.,  85  S.  W.  778,  74  Ark.  348. 

The*  words  "grant,  bargain  and  sell,"  in 
a  deed  purporting  to  convey  the  fee,  have, 
under  Rev.  St  1899,  §  907,  the  effect  of  a 
covenant  that  the  grantor  is  seised  of  an  in- 
defeasible estate  in  fee,  but  unless  the  deed 
purports  to  convey  the  fee  the  words  mean 
only  a  transfer  of  the  estate.  Waldermeyer 
V.   Eoebig,  121   S.  W.   75,  76,  222  Mo.   540. 

The  words  "grant,  bargain  and  sell"  in  a 
deed  have  under  the  statute  the  force  of 
covenants  that  the  grantor  is  seised  of  an  In- 
defeasible estate  in  fee  in  the  land  conveyed, 
that  the  same  is  free  from  Incumbrance  done 
or  suffered  by  the  grantor,  his  heirs  and  as- 
signs, and  all  claiming  under  him,  and  for 
further  assurance  to  be  made  by  the  grantor, . 
his  heirs  and  assigns.  Stoepler  v.  Silber- 
berg,  119  S.  W.  418,  420.  220  Mo.  258. 

Under  Rev.  St  1909,  §  2793,  providing 
that  the  words  "grant,  bargain  and  sell"  in 
conveyances  shall  be  construed  as  covenants 
that  the  grantor  was  seized  with  an  inde- 


GBANT,  BARGAIN,  AND  SELL         780 


GRANTEE 


feasible  estate  in  fee,  free  from  Incumbranc- 
es, and  for  further  assurances,  such  words 
create  covenants  of  warranty  which  run  with 
the  land.  Staed  y.  Rossier,  137  S.  W.  901, 
903,  157  Mo.  App.  800. 

The  statutory  covenants  raised  by  the 
words  "grant,  bargain,  and  sell,"  when  used 
in  a  conveyance  of  land,  are  not  restricted  in 
their  scope  by  an  express  covenant  of  special 
warranty  making  no  reference  to  the  former 
covenants  and  not  coupled  with  them  in  such 
a  way  as  to  modify  their  ordinary  effect. 
Miller  V.  Bayless,  92  S.  W.  482,  483,  194  Mo. 
630  (quoting  same  case,  74  S.  W.  648, 101  Mo. 
App.  487). 

In  the  absence  of  any  statutory  provi- 
sion, many  of  the  courts  of  last  resort  have 
held  that  the  words,  "grant,  bargain,  and 
sell,"  when  used  In  a  conveyance  in  fee,  do 
not  imply  any  covenants.  A  deed,  reciting 
that  the  grantor  has  granted,  bargained,  and 
sold,  was  a  substantial  compliance  with  Bal- 
llnger's  Ann.  Codes  &  St  §  4520,  providing 
that  bargain  and  sale  deeds  for  conveyance 
of  land,  reciting  that  the  grantor  does  bar- 
gain, sell,  and  convey,  shall  be  ajudged  an 
express  covenant  that  the  grantor  had  the 
fee.  Blood  v.  Sielert,  80  Pac.  799,  800,  38 
Wash.  643. 

Where  the  words  "grant,  bargain,  and 
sell,"  contained  in  a  deed,  are  not  limited  by 
express  words,  they  import  a  covenant  by  the 
grantor  with  the  grantee,  his  heirs  and  as- 
signs, that  the  land  is  free  from  incumbranc- 
es made  or  suffered  by  him,  as  expressly  pro- 
vided by  Kirby's  Dig.  §  731.  Crawford  v. 
McDonald,  106  S.  W.  206.  208,  84  Ark.  415. 

The  terms  of  a  conveyance  "grant,  bar- 
gain, sell,  and  convey"  are  of  sufficient  rec- 
ognized legal  effect  to  carry  all  legal  or  equi- 
table interests  the  grantor  has  in  the  land, 
together  with  all  that  is  appurtenant  or  in- 
cident to  it  or  beneficial  to  its  enjoyment, 
and  the  effect  of  their  use  in  a  conveyance 
is  to  devest  the  grantor  of  any  interest  what- 
ever possessed  in  and  to  water  rights  or  ri- 
parian rights  appurtenant  thereto.  Rianda 
V.  Watsonville  Water  &  Light  Co.,  93  Pac.  79, 
80,  152  Cal.  523. 

The  statutory  warranty  attached  to  the 
words  "grants,  bargains,  and  sells,"  imports 
a  covenant  only  against  incumbrances  done 
or  suffered  by  the  grantor,  and  not  against 
incumbrances  generally.  Uood  &  Wheeler  v. 
Clark,  37  South.  550,  141  Ala.  397. 

A  mortgage  containing  no  express  cove- 
nant or  warranty,  but  using  the  statutory 
words  "grant,  bargain,  and  sell,"  implies  the 
Statutory  warranty  that  the  grantee  was  seis- 
ed of  an  indefeasible  estate  in  fee  simple, 
free  from  incumbrances  done  or  suffered  by 
the  grantor.  New  England  Mortgage  Securi- 
ty Co.  V.  Fry,  42  South.  57,  59,  143  Ala.  637, 
111  Am.  St.  Rep.  62. 


6BANTEB  AHD  LEASED 

The  words  ''granted  and  leased/*  used  in 
a  contract  by  which  the  grantor  "j;ranted  and 
leased"  to  the  grantees,  their  heira  and  as- 
signs, certain  land  for  the  purpose  of  a  gas 
well,  so  long  as  it  was  used  for  the  same, 
etc.,  amounted  merely  to  a  covenant  for  quiet 
enjoyment  on  the  conditions  stipulated  in 
the  contract  Shenk  v.  Stahl,  74  N.  B.  538, 
540,  35  Ind.  App.  493. 

GRAKTED  X.AHD8 

Under  Act  March  16»  1897,  {  11,  provid-  . 
ing  that  no  more  than  160  acres  of  any 
school  or  granted  lands  shall  be  offered  for 
sale  in  any  one  tract,  and  section  4,  defining 
the  term  "granted  lands,"  which  is  not  to 
include  tidelands,  it  was  held  that,  though 
unnecessary  to  sell  tidelands  in  tracts  of  not 
more  than  160  acres,  tidelands  having  im- 
provements thereon  should  be  divided,  in 
case  of  sale,  with  reference  to  such  improve- 
ments, so  that  the  purchaser  can  buy  not  only 
the  land  covered  by  the  improvements,  but 
unoccupied  and  unimproved  adjoining  land 
necessary  for  the  convenient  use  and  enjoy- 
ment thereof.  Sullivan  t.  Callvert,  68  Pac 
363,  366,  27  Wash.  600. 

GRAKTEE 

A  "grantee"  being  a  person  to  whom  a 
grant  is  made  (Black,  Law  Diet.),  the  word 
"grantee"  as  used  in  a  party  wall  >contract 
means  the  person  or  persons  to  whom  the 
real  estate  might  be  conveyed  by  deed. 
Loyal  Mystic  Legion  v.  Jones,  102  N.  W.  621, 
624,  73  Neb.  842. 

Rev.  St.  1898,  §  1198b  enacted  in  1808, 
provides  that  no  action  shall  be  brought  by 
the  owner  for  lands  conveyed  for  the  nonpay- 
ment of  taxes  by  deed  void  on  its  face  after 
the  expiration  of  five  years  from  the  date  of 
the  recording  thereof,  etc,  A  tax  deed,  void 
on  its  face,  was  executed  June  10,  1896,  and 
recorded  on  the  following  day.  At  the  same 
time,  the  grantee  therein  executed  a  warran- 
ty deed  conveying  the  premises  to  a  third 
person  who  recorded  her  deed  in  November 
following.  The  third  person  immediately 
took  possession  of  the  premises  and  remained 
in  the  actual  possession  for  nearly  10  years. 
Held,  that  the  owner's  rights  were  barred, 
and  the  third  person's  title  established,  in 
view  of  section  4971,  subd.  4,  declaring  that 
the  word  "grantee"  may  Include  every  per- 
son to  whom  any  interest  passes  by  deed. 
Brunette  v.  Norber,  110  N,  W.  785,  786,  130 
Wis.  632. 

Where  a 'conveyance  by  A.  and  wife  to  B. 
and  C,  her  husband,  recited  that  it  was  to 
them  and  the  heirs  of  their  body,  for  the  ex- 
press purpose  of  a  home  for  them  for  life, 
and  for  the  welfare  and  comfort  of  their  chil- 
dren, provided  that,  if  B.  and  C.  separated, 
the  interest  of  C.  in  the  land  should  cease, 
and  provided  that  the  grantees,  with  the 
written  consent  of  the  grantors,  or  the  aur- 
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rivor  of  them,  migbt  sell  the  land  and  reln< 
vest  the  proceeds  in  other  lands,  to  be  owned 
and  held  by  them  and  their  heirs  In  the  man- 
ner provided  in  the  deed,  and  provided  that, 
if  the  grantees  died,  the  land  should  revert 
to  the  grantors  or  the  survivor,  the  grantor's 
widow  may  convey  the  property  without  re- 
quiring B.  and  G.  and  children  to  Join  in  the 
deed,  0.  having  separated  from  B.,  the  gran- 
tees being  B.  and  C.  Louisville  &  A  R.  Co. 
T.  Horn  (Ky.)  82  S.  W.  667,  568. 


See  Assigns. 

As  representatlTe 

See  Legal   Representative;    Representa- 
tives. 

As  trustee  of  express  trust 

See  Trustee  of  Express  Trust 

GRAITTOR'S  LIEN 

• 

A  "grantor's  lien"  is  a  right  given  to  the 
grantor  of  land,  who  has  conveyed  title  and 
reserved  no  Uen,  taken  no  security  for  the 
price  other  than  the  personal  obligation  of 
the  grantee  to  subject  the  Uen  in  equity  to 
the  payment  of  the  price,  when  the  rights  of 
others  are  not  injured,  and  it  is  equitable  so 
to  do.  McKinnon  v.  Johnson,  45  South.  451, 
452,  54  Fla.  538. 

GRAPEFRUIT 

Since  shaddocks  are  not  "grapefruit"  for 
commercial  purposes,  a  delivery  of  shaddocks 
is  not  a  compliance  with  an  order  for  "grape- 
fruit" notwithstanding  the  scientific  relation 
between  the  two  classes  of  fruit  Abel  v. 
Murphy,  91  N.  Y.  Supp.  26,  45  Misc.  Rep.  628. 

GRAPE  PLANTS 

As  fructus  industriales,  see  Fmctus  In- 
dustriales. 

GRASS 

« 

As  emblements,  see  Emblements. 
Crops  as  including  growing  grass,  see 
Crop. 

"Grass"  piquets,  consisting  of  stacks  of 
oats  or  of  wheat,  cut  in  the  milk,  and  grasses 
died  to  imitate  their  natural  color,  mixed 
with  palm  leaves  and  other  artificial  leaVes, 
bound  at  the  end  of  the  stems  with  wire,  to 
be  UBed  for  millinery  purposes,  are  not  tax- 
able for  duty  as  manufactures  of  "grass,"  but 
are  properly  assessed  as  "artificial  or, orna- 
mental grains,  leaves  and  flowers,  and  stems 
or  parts  thereof  not  specially  provided  for." 
Herman  &  Guinzeberg  v.  United  States,  121 
Fed.  201,  202. 

GBA88  SEED 

Canary  seed,  which  is  botanically  a  grass 
seed,  but  is  used  principally  as  a  bird  seed, 
and  which  is  not  known  commercially  as 


grass  seed,  is  not  within  the  meaning  of  the 
words  "grass  seeds,"  as  used  in  Tariff  Act 
July  24,  1897,  c.  11,  S  2,  Free  List,  par.  656, 
30  Stat.  201,  relating  to  grass  seeds  not  spe- 
cially provided  for.  Nordlinger  v.  United 
States,  127  Fed.  683,  684,  62  O.  a  A.  409. 

GRATUITOUS 

GRATUITOUS  BAILMENT 

Where  a  carrier  has  become  liable  as 
warehouseman,  such  liability  continues  until 
it  notifies  the  consignee  that  it  will  not  in- 
sist on  storage  charges,  from  which  time  as 
a  "gratuitous  bailee"  it  is  held  only  to  slight 
care.  Brunson  &  Boatwright  v.  Atlantic 
Coast  Line  R.  Co.,  56  S.  E.  538,  540,  76  S.  C. 
9,  9  L.  R.  A.  (N.  S.)  577. 

GRATUITY 

Damages  to  abutting  property  owners, 
caused  by  a  change  of  grade  of  a  bridge  ap- 
proach, authorized  by  statute  to  be  paid  by  a 
city,  do  not  constitute  a  gratuity,  within  the 
constitutional  prohibition  against  giving  "gra- 
tuities" from  public  funds.  People  ex  rel. 
Hallock  V.  Hennessy,  131  N.  Y.  Supp.  827, 
329,  146  App.  Div.  440. 

Gift  dlstinfirniahed 

Cr.  Code  1902,  )  263,  provides  punish- 
ment for  attempting  to  corrupt  any  juror,  by 
giving,  offering,  or  promising  any  gift  or  gra- 
tuity, with  Intent  to  bias  the  opinion  or  in- 
fluence the  decision  of  such  juror.  Held,  that 
while  the  term  "gift"  usually  denotes  some- 
thing tangible,  "gratuity"  is  a  larger  term, 
and  embraces,  not  only  tangible  things,  but 
services,  or  any  benefits  of  pecuniary  value 
bestowed  without  claim  or  demand.  Hence, 
where  accused  requested  a  Juror  to  do  what  he 
could  for  one  about  to  be  tried,  and  agreed  to 
bring  certain  customers  who  had  been  trad- 
ing with  him  down  and  put  them  to  trading 
with  the  juror  if  the  juror  cleared  the  per- 
son to  be  tried,  there  was  such  a  promising 
of  a  gratuity  as  to  bring  the  case  within  the 
statute.  State  v.  Maddox,  61  S.  B.  964,  965, 
80  S.  C.  452. 

GRAVEL 

As  materials,  see  Materials 

ORAVEIi  PIT  CASE 

A  case  in  which  an  employ^  received  an 
injury  while  engaged  in  excavating  under  an 
embankment  for  the  purpose  of  tearing  it 
down  is  a  "gravel  pit  case."  Ft.  Smith  & 
W.  R.  Co.  V.  Ketis,  110  Pac.  661,  664,  26  Okl. 
696. 

GRAVEL  BOAB 

As  hard  road,  see  Hard  Road. 
As  highway,  see  Highway. 
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GRAVEYARD 

A  cemetery  is  none  the  less  a  ^'grave- 
lyard"  because  further  interments  become 
impossible.  It  only  loses  its  character  as  a 
resting  place  of  the  dead  when  those  already 
Interred  are  exhumed  and  removed.  The 
mere  passage  of  a  city  ordinance  prohibit- 
ing further  interments  In  a  graveyard  did 
not  constitute  an  abandonment  thereof,  espe- 
cially where  the  bodies  were  not  removed  for 
21  years.  Kansas  City  v.  Scarritt,  60  S.  W. 
283,  286,  169  Mo.  471. 

GRAZE 

Where  sheep  are  being  driven  from  one 
range  to  another,  the  occasional  eating  of 
grass  as  they  go,  or  while  stopped  for  a 
needed  rest,  is  not  "grazing"  them,  within 
Rev.  St  1887,  §  1210,  making  it  unlawful  to 
herd  sheep  or  permit  them  to  graze  within 
two  miles  of  the  dwelling  house  of  the  owner 
or  owners  of  possessory  claims.  Phipps  v. 
Grover,  76  Pac.  64,  65,  9  Idaho,  415. 

GRAZING  X.AND 

As  land,  see  Land. 

GREASE 

See  Enfleurage  Grease;  Wool  Grease. 

"Grease"  and  oil  are  not  indentical  in 
substance,  in  function,  or  in  language.  Sturtz 
V.  Delaware,  L.  &  N.  Ry.  Co.,  74  Ati.  30,  31, 
225  Pa.  249. 


A  slippery  condition  of  railroad  rails  Is 
known  as  "greasy."  Mayer  v.  Detroit,  Y., 
A.  A.  &  J.  Ry.,  116  N.  W.  429,  430,  152  Mich. 
276. 

GREAT 

GBEAT  BODILT  HARM 

"Great  bodily  harm,"  within  the  rule 
governing  the  right  of  self-defense,  means 
more  than  mere  injury  by  the  fist  such  as  is 
likely  to  occur  in  ordinary  assault  and  bat- 
tery. State  V.  Doherty,  98  Pac.  152,  154,  52 
Or.  591  (citing  4  Words  and  Phrases,  p. 
3162). 

The  instruction  that  the  "great  bodily 
harm"  sufficient  to  Justify  killing  does  not 
mean  mere  bruises  inflicted  by  hands  and 
feet  correctly  announces  the  law,  though  the 
one  inflicting  them  be  larger  and  stronger 
than  the  other.  Waldrop  v.  State,  64  South. 
66,  70,  98  Miss.  667. 

The  rule  that  "great  bodily  harm,"  in 
contemplation  of  law,  does  not  mean  such 
harm  as  may  be  inflicted  by  mere  blows  with 
the  hands  or  feet,  is  subject  to  the  modifica- 
tion that  where  deceased  was  a  much  larger 
and  stronger  man  than  defendant,  so  that 
defendant  was  liable  to  receive  great  bodily  I 


injuries  at  his  hands,  defendant  was  Justi- 
fied in  using  a  deadly  weapon  to  protect  him- 
self, though  deceased  was  wholly  unarmed. 
Hill  T.  State,  49  South.  146,  144,  94  Miss. 
391;   Id.,  62  South.  680,  631,  97  Miss.  304. 

A  charge  that  accused  might  defend  him- 
self against  unlawful  attack,  reasonably 
threatening  injury  to  his  person,  by  the  use 
of  all  necessary  and  reasonable  force,  but  no 
more  than  circumstances  reasonably  indicat- 
ed to  be  necessary,  that  homicide  is  Justified 
by  law  when  committed  in  defense  of  one's 
person  against  unlawful  and  violent  attack, 
made  so  as  to  produce  a  reasonable  expecta- 
tion of  death  or  some  serious  bodily  injury, 
that  a  reasonable  apprehension  of  death  or 
great  bodily  harm  would  excuse  accused  in 
using  all  necessary  force  to  protect  his  life 
or  person,  and  that  it  was  not  necessary  that 
there  should  be  actual  danger,  provided  he 
acted  upon  a  reasonable  apprehension  or  ap- 
pearance of  danger,  as  it  appeared  to  him 
from  his  standpoint  at  the  time,  was  not 
misleading  in  the  use  of  the  term  "great 
bodily  harm"  as  well  as  the  statutory  phrase 
"serious  bodily  injury,"  the  terms  as  used  be- 
ing Identical  in  meaning.  Ward  v.  State, 
126  S.  W.  1145,  1146,  59  Tex.  Cr.  R.  62. 

GREAT  BODILT  INJURY 

See  Assault  with  Intent  to  Commit  Great 
Bodily  Injury. 

The  term  "great  bodily  injury,"  as  used 
in  Cr.  Code,  §  17b  (Cobbey's  Ann.  St  1903,  S 
2069),  implies  an  injury  of  a  graver  and 
more  serious  character  than  an  ordinary  bat- 
tery; and  whether  a  particular  case  is  with- 
in the  meaning  of  the  statute  is  generally  a 
question  of  fact  for  the  Jury.  Lambert  v. 
State,  114  N.  W.  775,  776,  80  Neb.  562. 

Where  there  were  no  eyewitnesses  to  a 
homicide,  nothing  in  the  dying  declaration 
of  decedent  tending  to  show  that  accused 
acted  in  self-defense,  and  the  evidence  for 
accused  showed  that  as  he  was  ascending 
the  steps  of  a  passenger  coach  with  a  bucket 
of  ice  water  decedent,  the  colored  porter, 
confronted  him,  and  asked  him  what  he  was 
doing,  whereupon  accused  told  him  that  he 
had  permission  from  the  conductor  to  get 
the  water,  and  that  it  was  none  of  the  por- 
ter's business,  that  the  porter  struck  him  on 
the'  side  of  the  face,  throwing  him  ofC  the 
steps  of  the  car  and  upsetting  the  bucket, 
and  that  accused,  being  terribly  scared  and 
fearing  that  the  porter  would  follow  up  his 
attack,  immediately  shot  him,  and  there  was 
no  evidence  that  decedent  was  armed  with  a 
deadly  weapon,  that  accused  was  being  at- 
tacked at  the  time  of  the  shooting,  or  that 
he  had  any  reason  to  apprehend  that  he  was 
in  danger  even  of  great  bodily  harm — the 
question  of  self-defense  was  not  in  the  case, 
since,  to  establish  a  case  of  Justifiable  homi- 
cide, it  must  appear  that  something  more 
than  an  ordinary  assault  was  made  upon  ac- 
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cased,  but  tbe  danger  must  be  one  of  great 
bodily  injury  tbat  would  malm,  be  perma- 
nent In  character,  or  might  produce  death; 
the  phrase  "great  bodily  Injury"  being  more 
than  apprehension,  however  Imminent,  of  a 
mere  battery  not  amounting  to  a  felony. 
Territory  v.  Ayers,  113  Pac  e04,  600,  15  N. 
M.  581. 

6BEAT  CARE 

See,  also,  High  Care. 

"Great  care,"  such  as  is  required  of  a 
carrier  of  passengersf  such  as  the  operator  of 
a  passenger  elevator  In  an  office  building,  Is 
the  care  usually  bestowed  upon  the  matter 
In  hand  by  the  most  competent,  conscientious, 
prudent,  and  careful  class  of  persons  engag- 
ed In  the  business  to  which  such  matters 
belong,  no  matter  how  few  such  persons  may 
be.  If  they  are  numerous  enough  to  have  a 
recognized  existence  as  a  class.  Goldsmith 
V.  Holland  Bldg.  Co.,  81  S.  W.  1112,  1115, 
182  Mo.  597  (quoting  and  adopting  defini- 
tion in  Shearman  &  R.  Neg.  [5th  Ed.]  {  47, 
par.  3). 

The  distinction  in  degrees  of  care,  such 
as  slight,  ordinary,  or  "great,**  is  unscien- 
tific and  impracticable,  as  the  law  famishes 
no  definition  of  these  terms  which  can  be 
applied  in  practice.  Pomroy  v.  Bangor  & 
A.  R.  Co.,  67  Atl.  561,  562,  102  Me.  497. 


The  danger  to  which  plaintiff  was  ex- 
posed in  being  upon  the  trestle  of  a  bridge 
with  a  rapidly  approaching  train  was  that  of 
a  collision  with  such  train,  the  result  of 
which  most  probably  and  naturally  would 
have  been  the  destruction  of  his  life,  or  the 
lnflictio^  of  serious  bodily  Injury  on  him, 
and  may  be  called  "great  danger.*'  Texas 
Midland  R.  R.  v.  Byrd,  90  S.  W.  185,  188,  41 
Tex.  Civ.  App.  164. 

ORJBAT-ORANBOSCCLD 

As  grandchild,  see  Grandchild. 

GBEAT  INCOmnBKIENOE 

The  mere  question  between  the  right  to 
challenge  three  Jurors  and  the  right  to  chal- 
lenge two  juries  and  a  half  is  not  within  the 
meaning  of  the  expression  "great  inconven- 
ience," as  used  In-  the  statement  that,  where 
a  proposed  construction  of  a  statute  would 
occasion  great  inconvenience,  that  construc- 
tion is  to  be  avoided  if  another  and  more 
reasonable  interpretation  is  present  in  the 
statute.  Betts  v.  United  States,  132  Fed. 
228,  236,  65  C.  C.  A.  452. 

GREAT  MANY  PBR90NS 

In  an  action  for  personal  injury,  re- 
ceived at  a  railroad  crossing,  the  averment 
by  plaintiff  that  the  highway  which  crossed 
the  railroad  track  and  on  which  he  was  trav- 
eling at  the  time  of  the  accident  was  the 
main  highway  between  two  specified  places, 


and  a  "great  many  persons'*  were  constantly 
traveling  on  said  highway  and  crossing  the 
tracks  of  the  railroad  company,  uses  a  term 
so  indefinite  as  to  the  number  intended  that 
it  has  no  significance  in  pleading.  Lake 
Shore  &  M.  S.  R.  Co.  ▼.  Barnes,  76  N.  E.  629, 
631,  166  Ind.  7,  3  L.  R.  A.  (N.  S.)  778. 

GBEAT  PONDS 

Any  pond  containing  more  than  10  acres 
is  a  "great  pond**  within  the  Colonial  Ordi- 
nance of  1641-47,  forbidding  appropriation 
of  great  ponds  to  any  particular  person  or 
persons.  Conant  v.  Jordan,  77  Atl.  938,  939, 
107  Me.  227,  31  L.  R.  A.  (N.  S.)  434. 

Lakes  and  ponds  of  more  than  10  acres 
in  extent  are  known  as  '*great  ponds,**  and 
are  under  the  ownership  and  control  of  the 
state,  which  at  its  discretion  can  authorize 
the  diversion  of  their  waters  for  public  pur- 
poses, without  providing  compensation  to 
riparian  owners  on  the  ponds  or  their  out- 
lets. American  Woolen  Co.  v.  Kennebec  Wa- 
ter Dlst,  66  Aa  316,  317,  102  Me.  153. 

China  Lake,  in  Maine,  is  a  "great  pond,*' 
being  of  more  than  ten  acres  in  extent,  and 
hence  with  its  waters  is  public  property  own- 
ed and  controlled  by  the  state  for  the  benefit 
of  the  public.  American  Woolen  Co.  v.  Ken- 
nebec Water  Dlst,  66  Aa  316,  317,  102  Me. 
153. 

GREATER  PORTIOH 

The  term  "greater  portion,"  used  in 
Bankr.  Act  1898,  §  2,  subd.  1,  conferring 
jurisdiction  over  the  estates  of  bankrupts 
who  have  had  their  principal  place  of  busi- 
ness within  the  territorial  jurisdiction  of 
the  court  for  six  months  preceding  or  the 
"greater  portion**  thereof,  means  the  major 
part  or  more  than  half  of  the  period  named. 
In  re  Plotke,  104  Fed.  964,  966,  44  C.  C.  A. 
282. 


The  term  "greater  rate,**  as  used  in  Laws 
1870,  p.  14,  appropriating  funds  to  a  corpo- 
ration for  the  improvement  of  a  river,  and 
providing  that  it  should  construct  a  canal 
and  locks,  and  after  completion  pass  all  steam 
boats  at  a  charge  not  greater  than  50  cents 
a  ton,  is  equivalent  to  authorizing  the  cor- 
poration to  charge  that  much.  State  v.  Port- 
land General  Electric  Co.,  98  Pac.  160,  162, 
52  Or.  502. 

Rev.  Codes  1899,  |  4066,  provides  that 
the  taking,  receiving,  reserving,  or  charging 
a  rate  of  interest  greater  than  is  allowed  by 
section  4064,  when  knowingly  done,  shall  be 
deemed  a  forfeiture  of  the  entire  interest 
which  the  note,  bill,  or  other  evidence  of 
debt  carries  with  it,  or  which  has  beop  agreed 
to  be  paid  thereon.  In  case  the  **greater 
rate"  of  interest  has  been  paid,  the  person 
to  whom  it  has  been  paid  or  his  legal  repre- 
sentatives may   recover  back  in  an  action 
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for  that  purpose  twice  the  amount  of  interest 
thus  paid  from  the  person  taking  or  receiv- 
ing the  same.  Held,  that  the  "greater  rate" 
includes  a  recovery  for  the  whole  sum  paid, 
whether  legal  or  illegal,  and  is  the  same  as 
the  entire  interest  contracted  to  be  paid. 
Waldner  v,  3owdon  State  Bank,  102  N.  W. 
169,  171,  13  N.  D.  604,  3  Ann.  Cas.  847. 

GREATEST  NTTMBER  OF  VOTES 

The  words  "greatest  number  of  votes" 
at  a  primary  in  the  election  law  declaring 
that  the  person  receiving  the  greatest  number 
of  votes  at  a  primary  as  the  candidate  of  a 
party  for  an  office  shall  be  the  candidate  of 
that  party,  necessarily  include  the  votes  for 
persons  whose  names  are  not  printed  on  any 
ballot  but  are  written  in  on  the  primaty  bal- 
lot of  his  party,  as  well  as  those  that  are 
written  in  and  also  printed  on  the  ballot  of 
some  other  party.  State  ex  rel.  Pray  v. 
Yankee,  109  N.  W.  550,  552,  129  Wis.  662. 

GREATLY 

The  use  of  the  word  "greatly,"  in  In- 
structions, by  calling  attention  to  the  injury 
by  the  repeated  expressions  "greatly  injur- 
ed," "greatly  wounded,"  and  "suffered  great- 
ly," is  error,  either  to  mislead  the  jury  to 
understand  there  could  be  no  recovery  unless 
the  injury  was  great,  or  to  give  them  the 
impression  that  the  trial  judge  considered 
the  injury  great  tx)uisville  &  N.  R  Co.  v. 
Lynch,  126  S.  W.  362,  365.  137  Ky.  696. 

GREEK  FIRE 

"Greek  fire"  is  a  term  that  was  applied 
to  explosives  for  centuries  before  the  inven- 
tion of  gunpowder  or  blasting  powder,  and, 
in  the  absence  of  proof  to  the  contrary,  will 
be  presumed  to  be  an  explosive  of  lower  de- 
gree than  gun  or  blasting  powder.  St.  Paul 
Fire  &  Marine  Ins.  Co.  v.  Penman,  151  Fed. 
961,  963,  81  C.  C.  A.  151. 

GREEN  GOODS 

"Green  goods*'  is  a  term  applied  to  coun- 
terfeit money.  People  v.  Marvin,  29  N.  Y. 
Supp.  381,  382,  79  Hun,  310.  See,  also,  Peo- 
ple T.  Reilly,  4  N.  Y.  Supp.  81,  84,  51  Hun, 
624. 

GREEN  OR  RIPE  FRUIT 

The  term  "green  or  ripe  fruits,"  as  used 
in  Tariff  Act  July  24,  1897,  c.  11,  §  1,  Sched- 
ule G,  par.  262,  30  Stat.  171,  indicates  fruit 
in  Its  condition  as  it  is  plucked  from  the  tree. 
A.  L.  Causse  Mfg.  Co.  v.  United  States,  143 
Fed.  690.  691. 

The  first  part  of  paragraph  262,  Tariff 
Act  July  24,  1807,  c.  11,  §  1,  Schedule  G,  30 
Stat.  171,  Imposing  a  duty  per  bushel  on  cher- 
ries and  other  fruits,  "green  or  ripe,"  applies 
to  those  fruits,  ripe  or  unripe,  when  import- 
ed in  their  natural  condition.    Causse  Mfg. 


Co.  V.  United  Statee,  151  Fed.  i  6»  80  a  a 
A.  461. 

GREEN  TURTLE 

As  animal,  see  AnimaL 

GREEN  WALL 

A  term  used  in  building,  to  represent  a 
wall  in  which  the  cement  mortar  had  not 
fully  set  so  as  to  make  the  wall  solid. 
Scharfl  v.  Southern  Illinois  Const  Co.,  92 
S.  W.  126,  127,  116  Mo.  App.  157. 

GREENBACKS 

The  term  "greenback"  is  a  popular  name 
applied  to  all  United  States  Treasury  notes. 
McDonald  v.  State,  68  S.  E.  1007,  1068,  2  Ga. 
App.  633. 

United  States  Treasury  notes  are  cono- 
monly  called  "greenbacks."  State  v.'Neilon, 
73  Pac.  321,  324,  43  Or.  168. 

The  courts  judicially  know  that  the  term 
"greenback"  is  the  popular  name  used  to  des- 
ignate a  certain  species  of  the  currency  of 
the  United  States.  Jones  t.  State,  72  S.  EL 
518,  10  Ga.  App.  69. 

GREENSTICK  BREAK  OR  FRACTURE 

Where  a  rib  breaks  on  one  side,  the  op- 
posite bending  but  holding  fast  and  refusing 
to  seyer,  it  is  called  a  "greenstick  fracture." 
Gorman  y.  St.  Louis  Transit  Co.,  70  S.  W. 
731,  734,  96  Mo.  App.  602. 

"Greenstick  break,"  as  used  in  reference 
to  a  fracture  of  the  Jaw,  meaiis  a  crack  with- 
out any  separation  of  the  bone.  Commercial 
Telephone  Co.  y.  Dayis  (Tex.)  96  S.  W.  939, 
940. 

GRENADINE  SYRUP 

Claimant  shipped  in  interstate  eommerce 
a  compound  labeled  "Grenadine  Syrup,"  com- 
posed of  sugar,  citric  and  tartaric  add,  and 
the  juices  of  certain  fruits.  Held  that,  since 
the  word  "grenadine"  in  its  common  accepta- 
tion does  not  mean  a  syrup  made  from  pome- 
granates, but  the  term  "grenadine  syrup*'  is 
used  in  commerce  to  designate,  not  a  syrup 
so  made,  but  a  syrup  possessing  a  certain 
characteristic  flayor  and  color,  a  purchaser 
of  syrup  so  labeled  was  not  entitled  to  ex- 
pect to  receive  a  syrup  actually  made  from 
pomegranates,  and  that  the  syrup  libeled 
was  therefore  not  subject  to  forfeiture  be- 
cause of  adulteration  or  misbranding.  Unit- 
ed States  y.  Thirty  Cases  Purporting  to  be 
Grenadine  Syrup,  199  Fed,  932,  933. 

GREYHOUND  MOTION 

"Greyhound  motion"  means  the  oscilla- 
tion of  a  street  car  due  simply  to  the  speed 
and  constant  going,  and  not  to  any  sudden 
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or  abnormal  motion.  MoskowitB  v.  Brooklyn 
Heights  R.  Co.,  86  N.  Y.  Snpp.  MO,  968,  89 
App.  Div.  425. 

GRIEVANCE 

other  grievances,  see  Other. 

GRIEVOUS 

The  word  "grierons,"  as  nsed  in  Qv. 
Code,  I  134,  defining  extfeme  cruelty  as  in- 
flicting "grievons"  bodily  injury,  means  pain- 
fuL  Ryan  t.  Ryan,  84  Pac.  494,  33  Mont 
406. 

GRIFF 

The  word  ^griff"  in  the  state  of  Louisi- 
ana has  a  definite  meaning,  indicating  the 
issue  of  a  negro  and  a  mulatto.  A  person 
too  black  to  be  a  mulatto  and  too  pale  in  col- 
or to  be  a  negro  is  a  *'griff.*'  State  t.  Tread- 
away,  52  South.  000,  608,  126  La.  800,  189 
Am.  St  Rep.  614^  20  Ann.  Ca&  1297. 

GRINDING 

The  Standard  Dictionary  defines  "grind- 
ing'* as  a  reduction  to  fine  particles  or  pow- 
der by  crushing  or  friction.  United  States  v. 
Graser-Rothe,  164  Fed.  205,  206. 

GRIP 

A  device  attached  to  cable  cars  to  grasp 
the  cable  is  called  a  "grip."  Redman  v.  Met- 
ropolitan St  Ry.  Co.,  84  S.  W.  26,  27, 186  Mo. 
1,  105  Am.  St  Rep.  558. 

GROCER 


As  supplies,  see  Supply  (Noun), 

GROGSHOP 

As  defined  in  a  legislative  act  as  any 
place  where  intoxicating,  vinous,  or  malt 
liquors  are  sold  at  retail,  by  "grog  or  tip- 
pling shop"  was  meant  a  place  where  intox- 
icating  liquors  are  kept,  and  would  not  in- 
clude a  place  where  only  a  nonintoxicating 
malt  liquor  was  sold.  State  v.  Marou,  55 
South.  472,  473,  128  La.  829. 

GROOVE 

A  "groove'*  is  defined  as  "a  furrow,  chan- 
nel, or  long  hollow."  Gordon,  Strobel  & 
Laureau  v.  Carnegie  Steel  Co.,  126  Fed.  538, 
640. 

GROSS 

See  Easement  in  Gross ;  Power  in  Gross; 

Sale  in  Gross. 
Bight   of   way   in    gross    distinguished 

from  easement,  see  Easement 
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fOBOSS  AMOUNT 

The  words  "gross  amount  of  premiums" 
received,  as  used  in  the  statute,  providing 
for  the  levy  and  collection  of  an  occupation 
tax  on  corporations,  etc.,  and  requiring  every 
fire  insurance  company  to  annually  report 
"the  gross  amount  of  premiums  received"  in 
the  state  on  property  located  there  and  from 
persons  residing  there,  during  the  preceding 
year,  and  imposing  an  annual  tax  on  the 
gross  premium  receipts,  and  declaring  that 
the  gross  premium  receipts  are  the  premium 
receipts  reported  to  the  commissioner  on  the 
sworn  statement,  etc.,  include  sums  which  a 
fire  insurance  company  paid  for  reinsurance 
without  proof  that  the  companies  in  which 
it  reinsured  had  the  right  to  claim  a  por- 
tion of  the  premium  at  the  time  the  insur- 
ance was  effected,  and  include  the  sums  re- 
turned to  policy  holders  on  the  cancellation 
of  policies,  as  provided  therein;  the  word 
"gross"  meaning  whole,  entire,  total,  with- 
out deduction.  Fire  Ass'n  of  Philadelphia  v. 
Love,  108  S.  W.  168,  169,  101  Tex.  876. 

The  term  "gross  amount  of  premiums," 
when  used  as  the  basis  for  payment  of 
of  an  Insurance  license,  means  of  the  pre- 
miums actually  received  and  earned.  Mu- 
tual Benefit  Life  Ins.  Co.  v.  Commonwealth, 
107  S.  W.  802,  804,  128  Ky.  174  (quoting  and 
adopting  the  definition  in  State  v.  Hibernia 
Ins.  Co.,  88  La.  464). 

GROSS  DAMAGES 

In  a  complaint  for  the  fiowage  of  plain- 
tiff's land  by  defendant's  milldam  under  the 
mill  acts  ''gross  damages"  are  simply  the 
equivalent  of  "annual  damages,"  which  are 
to  be  ascertained  by  the  same  mode  and  up- 
on the  same  facts.  Ingram  v.  Maine  Water 
Co.,  67  Atl.  893,  894,  98  Me.  566. 

When  the  Jury  determined  the  damages 
for  land  taken  for  a  municipal  improvement, 
and  then  that  resulting  to  property  not  tak- 
en, it  did  all  that  it  could  do,  though  the 
court  pursuant  to  the  statute  submitted  as  a 
third  item  "the  'gross  damages'  to  any  land 
or  property  not  taken  (other  than  damages 
to  a  remainder  by  reason  of  its  severance 
from  the  part  taken),"  as  that  means  the 
same  as  damages  accruing  to  the  part  re- 
maining, and  the  parenthetical  clause  must, 
if  it  means  anything  mean  that  the  damages 
to  the  remainder  shall  be  assessed  separate 
from  the  sum  allowed  for  land  actually  tak- 
en. City  of  Tacoma  v.  Bonnell,  109  Pac  60, 
61,  58  Wash.  593. 

GROSS  EARNINGS 

See  Gross  Earnings  Tax. 
See,  also,   Railroad  Bu8ine8& 

The  income  derived  by  a  railroad  com- 
pany from  money  deposited  in  banks,  inter- 
est on  securities,  rentals  upon  the  right  of 
way»  garnishee  fees,  oommissions  from  in- 
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su ranee  companies,  rental  from  telephone 
companies,  billboard  privileges,  sale  of  bay, 
stumpage,  eta,  is  not  "gross  earnings"  with- 
in Sp.  Laws  1873,  p.  302,  c.  Ill,  imposing  a 
3  per  cent,  tax  on  gross  earnings  In  lieu  of 
all  other  taxation.  Amounts  which  might 
have  been  received  had  a  railroad  company 
charged  itself  at  the  usual  rates  for  ship- 
ping its  own  supplies  and  material  over  its 
own  lines  are  not  ''gross  earnings"  within 
such  law.  Amounts  received  from  other 
railroad  companies  for  the  repair  of  cars, 
based  upon  actual  cost,  according  to  a  re- 
ciprocal arrangement  between  them,  are  not 
"gross  earnings"  within  such  law.  Amounts 
received  for  the  sale  of  old  material,  sup- 
plies, and  equipment,  or  of  the  surplus  of 
supplies  and  material  not  necessary  for  a 
railroad  company's  own  use,  are  not  "gross 
earnings"  within  such  law.  Amounts  receiv- 
ed from  other  railroad  companies  for  the 
use  of  work  trains  employed  in  construction 
work  are  "gross  earnings"  within  such  law. 
Amounts  received  by  a  railroad  company  for 
its  cars  employed  in  transportation  in  ex- 
cess of  the  amounts  paid  by  it  for  the  use 
of  cars  of  other  companies  are  "gross  earn- 
ings" within  such  law.  Amounts  received 
from  lumber  companies  and  other  parties  in 
moving,  transferring,  and  switching  cars  at 
loadfng  points  are  "gross  earnings"  within 
such  law.  The  "gross  earnings"  is  not  lim- 
ited to  earnings  derived  from  the  operation 
of  trains,  but  includes  all  earnings  received 
by  the  railroad  company  while  performing 
work  incidental  to  or  connected  with  the 
business  of  transportation,  and  which  may 
reasonably  be  considered  within  the  scope 
of  Its  corporate  power.  State  v.  Minnesota 
&  I.  Ry.  Co.,  118  N.  W.  ^79,  106  Minn.  176, 
16  Ann.  Gas.  426. 

Gross  receipts  from  labor  and  work 
train  service,  and  materials  furnished  In 
maintaining,  laying,  surfacing,  extending, 
and  taking  up  spur  tracks  for  private  par- 
ties, Is  no  part  of  the  "gross  earnings"  form- 
ing the  basis  of  the  3  per  cent,  tax,  under 
Gen.  St.  1894,  |  1667.  State  v.  Minnesota  & 
I.  Ry.  Co.,  118  N.  W.  1007,  106  Minn.  176, 
16  Ann.  Cas.  426. 

Under  St.  1897,  p.  504,  c.  500,  {  10, 
amending  St.  1894,  p.  708,  c.  548,  {  21,  which 
required  a  street  railroad  company  to  pay  a 
franchise  tax  computed  on  the  "gross  earn- 
ings," so  as  to  provide  that  It  shall  pay  for 
the  privileges  granted,  and  for  use  and  occu- 
pation of  the  streets  by  its  lines,  a  sum  in 
each  year  depending  on  the  dividend  for  that 
year,  to  be  seven-eighths  of  1  per  cent  of  the 
gross  earnings  of  all  Its  lines  of  railroads,  In 
case  the  dividend  does  not  exceed  6  per  cent., 
with  a  certain  amount  to  be  added  In  case  the 
dividend  Is  larger,  it  is  the  earnings  from  the 
itiilway  in  the  transportation  of  passengers, 
as  distinguished  from  all  other  Income  Inci- 
dental to  the  business,  on  which  the  tax  is 


computed.    Boston  Elevated  Ry.  Go.  ▼.  Com- 
monwealth, 84  N.  E.  845,  846,  199  Mass.  96. 

A  proportionate  part  of  the  property  of 
telephone  companies  within  the  state  result- 
ing from  its  use  in  interstate  commerce  con- 
stitutes a  part  of  its  "gross  earnings,*'  on 
which  it  must  pay  the  3  per  cent,  tax  provid- 
ed by  Gen.  Laws  1897,  p.  581,  c.  314.  Money 
collected  by  a  telephone  company  from  its 
patrons  for  other  telephone  companies  with 
which  it  has  traffic  arrangements  is  not  a 
part  of  its  "gross  earnings."  Money  received 
from  messengers  employed  specially  to  call 
nonsubscrlbers  to  the  telephone  stations,  and 
money  collected  from  the  company's  pa- 
trons as  messenger  charges  paid  to  persons 
in  whose  buildings  the  company's  booths  are 
located,  are  a  part  of  the  "gross  earnings." 
State  V.  Northwestern  Telephone  Exch.  Co., 
120  N.  W.  534,  537,  107  Minn.  390. 

Amounts  wliich  the  regular  rates  would 
have  produced,  had  the  telephone  service 
which  was  in  fact  rendered  without  charge 
been  charged  for  at  the  regular  rates,  is  not 
a  part  of  the  "gross  earnings."  State  v. 
Northwestern  Telephone  Exch.  Co.,  120  N.  W. 
534,  539,  107  Minn.  390. 

'The  term  "  *gross  earnings'  from  Its 
transportation  or  transmission  business,"  as 
used  in  a  statute  imposing  the  franchise  tax 
on  the  gross  earnings  of  certain  corporations, 
must  have  been  intended  by  the  Legislature 
to  embrace  all  of  the  corporation's  receipts 
derived  from  the  use  of  its  capital  in  the 
transportation  business  or  elsewhere,  even 
though  it  had  been  invested  for  business  pur- 
poses In  stocks  or  bonds  of  other  corpora- 
tions. State  V.  Central  Trust  Co.,  67  Atl.  267, 
271,  106  Md.  268  (People  ex  rel.  New  York 
Cent  &  H.  R.  R.  Co.  v.  Roberts,  52  N.  T. 
Supp.  859,  32  App.  Dlv.  113;  Id.,  61  N.  B. 
1093,  157  N.  Y.  677). 

Under  Tax  Law  (Laws  1896,  c.  908)  { 
186,  Imposing  an  annual  tax  on  lighting  and 
other  companies  of  five-tenths  of  1  per  cent, 
of  their  gross  earnings,  and  defining  the  term 
"gross  earnings"  as  all  receipts  from  the 
employment  of  capital,  without  any  deduc- 
tion, the  definition  having  been  added  by 
amendment  by  Laws  1907,  c  734,  f  3,  the  cost 
of  raw  materials  used  by  a  lighting  company 
converted  Into  gas  and  electric  current  is  not 
to  be  deducted  from  the  receipts  of  the  com- 
pany In  determining  its  gross  earnings.  Peo- 
ple ex  rel.  Westchester  Lighting  Co.  v.  Gaus, 
92  Nt  B.  230.  231,  199  N.  Y.  147. 

Ctross  receipt  synonTmoiUi 

Laws  1884,  c.  252,  f  8,  provides  that  ev- 
ery railroad  corporation  organized,  construct* 
ed,  or  extended  thereunder  shall  pay  a  3  per 
cent,  gross  earnings  tax  for  tbe  year  ending 
the  next  preceding  30th  day  of  September, 
and,  after  the  expiration  of  five  years,  shall 
pay  a  5  per  cent.  tax.  Held,  that  the  term 
"gross  earnings"  as  so  used  was  synonymous 
with   "gross   receipts"   to   be  derived   from 
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fares ;  and  hence  the  gtatute  should  be  con- 
stnied  as  applicable  only  to  the  company 
operating  a  railroad  so  organized,  and  not  to 
Its  lessor.  City  of  New  York  v.  Thirty- 
Fourth  St  Crosstown  Ry.  Co.,  122  N.  Y. 
Supp.  344,  346,  137  App.  Div.  644. 

GROSS  EARNINGS  TAX 

See,  also.  Tax — Taxation. 

The  "gross  earnings  tax"  provided  for 
by  Gen.  Laws  1897,  p.  581,  c.  314,  is  a  tax  on 
the  property  of  the  corporation,  and  not  on 
the  corporation,  or  upon  the  right  to  engage 
in  business.  State  v.  Northwestern  Telephone 
Exch.  Co.,  120  N.  W.  534,  537,  107  Minn.  390. 

The  "gross  earnings  tax"  Imposed  on  a 
street  railway  by  Acts  1882,  p.  357,  c  229,  In- 
cludes as  an  element  a  tax  on  the  easement 
of  the  company  in  the  streets  under  a  grant 
for  that  purpose,  and  the  tax  is  on  the  cor- 
poration Itself  measured  by  the  amount  of 
its  business,  intended  as  a  substitute  for  a 
direct  tax  on  Its  intangible  property,  and  no 
further  assessment  on  its  easement  can  be 
made  without  express  legislative  authority. 
United  Rys.  &  Electric  Co.  of  Baltimore  v. 
City  of  Baltimore,  73  Atl.  633,  634,  635,  111 
Md.  264. 

GROSS  INCOME 

Where  the  charter  of  a  railroad  compa- 
ny re<)ulred  a  payment  of  a  percentage  of 
earnings  of  its  charter  lines  to  the  stat^,  and 
in  various  sections  of  the  charter  referred  to 
them  as  "gross  proceeds,"  "gross  receipts,"  or 
"gross  Income,"  all  three  terms  were  of 
equivocal  import,  but  should  be  construed  to 
mean  the  total  receipts  received  by  the  rail- 
road company  from  its  charter  lines,  before 
anything  was  deducted  for  expenses  of  man- 
agement. State  V.  Illinois  Cent  R.  Co.,  92 
N.  E.  814,  847,  246  IlL  188. 

Where  a  testator  gave  his  wife  and  un- 
married daughters  the  use  of  his  residence, 
together  with  the  total  income  of  his  estate 
after  deducting  taxes,  the  total  Income  in 
view  of  the  deduction  of  taxes  meant  the 
"gross  income,"  which  is  the  entire  amount 
that  the  use  of  the  principal  yields,  as  con- 
tradistinguished from  "net  Income,"  which 
means  what  Is  left  of  gross  Income  after  all 
expenses  on  behalf  of  up-keep  are  deducted. 
Schmidt  V.  Schmidt,  84  Ati.  629,  631,  80  N. 
J.  Eq.  364. 

GROSS  INDIGNITY 

The  words  "gross  indignity"  are  more 
generally  employed  in  proceedings  for  di- 
vorce than  In  criminal  cases,  and  when  so 
employed  the  Indignity  which  will  furnish 
good  fipround  for  divorce  may  be  inflicted  by 
acts  or  conduct  rendering  the  condition  of 
the  injured  party  intolerable,  and  personal 
\iolence  and  conduct  creating  fear  of  bodily 
harm.  It  seems,  is  not  a  necessary  element  of 
the  offense.  A  proposed  instruction  to  the 
Jury  telling  them  that  where  one  kills  anoth- 


er though  intentional  but  In  passion,  in  the 
heat  of  blood,  upon  sudden  provocation,  by 
gross  Indignity  of  by  threat  of  personal  vio- 
lence, was  rightly  rejected  by  the  use  of  the 
disjunctive  "or,"  the  instruction  would  have 
Justified  the  murder  If  only  the  deceased 
threatened  the  defendant  with  pei^sonal  vio- 
lence. State  V.  Crawford,  66  S.  E.  110,  115, 
66  W.  Va.  114  (citing  14  Cyc.  pp.  625,  626). 

GROSS  INJUSTICE 

A  proceeding  which  deprives  a  person  of 
his  propJBrty  by  means  of  a  void  tax  is  "gross 
injustice"  within  the  meaning  of  Comp.  St. 
1907,  §  5235,  providing  that  a  confirmation  of 
a  tax  sale  shall  be  denied  where  the  taxes 
and  assessments  or  a  part  thereof  were  based 
on  proceedings  wherein  there  had  been  gross 
injustice.  State  v.  Several  Parcels  of  Land, 
116  N.  W.  682,  683,  81  Neb.  770. 

Comp.  St  1901,  c  12a,  5  161,  providing 
that  the  action  of  the  board  of  equalization 
of  the  city  of  Omaha  may  be  attacked  for 
fraud,  gross  injustice,  or  mistake,  in  the  use 
of  the  term  "gross  injustice,"  means  an  act 
so  excessive  In  its  nature  as  to  deprive  a  cit- 
izen of  his  property  or  a  part  thereof  without 
due  process  of  law.  Wead  v.  City  of  Omaha, 
102  N.  W.  675,  676,  73  Neb,  321. 

GROSS  MISTAKE 

The  words  "palpably  wrong"  and  "gross 
mistake  of  fact"  are  very  comprehensive  and 
elastic,  and  It  is  not  necessarily  true  that  the 
action  of  the  Postmaster  General  may  be  re- 
viewed when  it  is  palpably  wrong  or  when, 
through  gross  mistake  of  facts,  he  fell  into  a 
misapprehension  of  the  facts.  People's  Unit- 
ed States  Bank  v.  Gilson,  161  Fed.  286,  294, 
88  C.  C.  A.  332. 

GROSS  NEGUGENCE 

"Gross  negligence"  may  be  defined  as 
"the  want  of  slight  care  and  diligence."  Lo- 
thian V.  Western  Union  Telegraph  Co.,  126 
N.  W.  621,  622,  25  S.  D.  319 ;  Western  Union 
Telegraph  Co.  v.  Reeves,  126  Pac.  216,  218, 
34  OkL  468. 

"Gross  negligence"  Is  the  absence  of 
slight  care.  Louisville  &  N.  R.  Co.  v.  Smith, 
122  S.  W.  806,  809,  135  Ky.  462;  I^uisvllle 
St.  Ry.  Co.  V.  Brownfleld  (Ky.)  96  S.  W.  912, 
914;  Louisville,  H.  &  St.  L.  Ry.  Co.  v.  Kessee 
(Ky.)  103  S.  W.  261,  264 ;  Louisville  A  N.  R. 
Co.  V.  Roth,  114  S.  W.  264,  268,  130  Ky.  759. 

"Gross  negligence"  denotes  a  degree  of 
carelessness  greater  than  the  degree  implied 
by  ordinary  negligence  and  is  sometimes  us- 
ed to  denote  willful  negligence  or'  fraud,  or 
the  want  of  even  a  slight  care  and  dili- 
gence, or  of  such  diligence  that  even  care- 
less men  are  accustomed  to  exercise.  Strong 
V.  Western  Union  Tel.  Co.,  109  Pac.  910,  916, 
18  Idaho,  389,  30  L.  R.  A.  (N.  S.)  409,  Ann. 
Cas.  1912A,  55. 

While  "gross  negligence"  has  often  been 
defined  as  the  absence  of  slight  care,  an  in- 
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struction  tbat  ''gross  negligence  Is  that  kind 
of  negligence  which  evinees  a  reckless  disre- 
gard or  reckless  indifference  to  the  safety 
of  another  or  others"  accurately  defined  the 
act  of  street  car  men  in  knowingly  operating 
on  a  steep  incline  a  car  with  a  useless  brake 
and  relying  entirely  on  the  reverse  electric 
current  to  control  the  car.  The  railroad  com- 
pany complained  that  the  court  defined  "gross 
negligence"  as  "failure  to  take  such  care  as 
a  person  of  common  sense  and  reasonable 
skill  in  like  business,  but  of  careless  habits, 
would  observe  in  avoiding  injury  to  his  own 
person  or  life  under  circumstances  of  equal 
or  similar  danger  to  those  which  may  be  un- 
der investigation."  But  a  comparison  of 
the  two  definitions  shows  that  the  difference 
was  in  favor  of  the  company.  Lexington  R. 
Co.  V.  Johnson,  122  S.  W.  830,  831,  139 
Ky.  323. 

Civ.  Code,  I  2175,  prohibiting  a  carrier 
from  limiting  its  liability  for  injuries  result- 
ing from  gross  negligence,  was  a  part  of 
Civ.  Code  1872,  which  by  sections  16  and  17 
declared  that  tiiere  are  three  degrees  of  care 
and  diligence,  "slight,"  "ordinary,"  and 
"great,"  and  three  degrees  of  negligence, 
"slight,"  ordinary,"  and  "gross."  "Slight 
care"  was  defined  as  that  which  is  such  as 
persons  of  ordinary  prudence  usually  exer- 
cise about  their  own  affairs  of  slight  impor- 
tance, and  "gross  negligence"  was  defined  as 
that  which  consists  in  the  want  of  slight  care 
and  diligence.  These  sections  were  repealed 
in  1S74.  Held,  that  such  repeal  cannot  af- 
fect the  construction  of  the  words  "gross 
negligence"  as  used  in  section  2175,  as  the  in- 
tention of  the  Legislature  at  the  time  of  the 
adoption  of  the  latter  section  must  con- 
trol, and  there  is  no  warrant  for  holding  that 
such  words  were  intended  to  mean  other 
than  as  the  term  is  defined  in  the  repealed 
sections.  Walther  v.  Southern  Pac.  Co.,  116 
Pac.  51,  54,  158  CaL  769,  37  L.  R.  A.  (N.  S.) 
235. 

In  a  suit  in  which  an  issue  of  gross  neg- 
ligence was  involved,  the  trial  court,  in  de- 
fining the  term,  instructed  the  Jury  that 
"gross  negligence  is  the  failure  to  take  such 
care  as  a  person  of  common  sense  and  rea- 
sonable skill  in  like  business,  but  of  care- 
less habits,  would  observe  in  avoiding  In- 
Jury  to  his  own  person  or  life,  under  circum- 
stances of  equal  or  similar  danger  to  the 
plaintiff  on  the  occasion  under  considera- 
tion." The  appellate  court .  In  passing  on 
this  Instruction,  and  the  contention  of  the  ap- 
pellant that  "gross  negligence"  should  be  de- 
fined as  the  want  of  slight  care,  said  that 
it  might  be  doubted  if  there  was  an  appre- 
ciable practical  difference  between  the  two 
definitions,  and  that  whatever  the  hazard  of 
the  particular  employment  might  be,  whether 
upon  a  railroad  or  elsewhere,  the  degree  of 
care  Is  required  to  correspond  with  the  dan- 
ger of  the  situation,  and  a  definition  given 
by  the  trial  court,  or  its  equivalent,  should 


be  applied  in  all  cases  where  gross  negligence 
was  an  element  of  the  suit  Chesapeake  ft 
O.  Ry.  Oo.  ▼.  Board  (Ky.)  77  S.  W.  180. 

The  words  "gross  negligence,**  as  used  in 
an  instruction  in  an  action  for  wrongful 
death  of  an  employ^,  means  the  failure  to 
use  such  care  as  careless  and  inattentive  per- 
sons usually  exercise  under  similar  drcnm- 
stances  as  those  under  Investigation.  Illinois 
Cent  R.  Co.  v.  Cane's  Adm'x  (Ky.)  90  S.  W. 
1061.  1064. 

"Gross  negligence**  la  a  failure  lo  use 
that  degree  of  care  that  careless  and  inat- 
tentive persons  would  usually  exercise  un- 
der the  circumstances  as  then  and  there  ex- 
isted. Moss  v.  Home  Ins.  Oo.  of  New  York 
(Ky.)  99  S.  W.  308,  309. 

Since  officers  charged  with  keeping  the 
streets  in  repair  are  liable  for  injury  caus- 
ed by  their  Indifference  in  failing  to  repair, 
they  may  by  enactment  be  rendered  account- 
able when  such  neglect  is  gross,  which  is  the 
want  of  that  diligence  which  even  careless 
men  are  accustomed  to  exercise.  Batdorff  v. 
Oregon  City,  100  Pac.  937,  940,  53  Or.  402, 
18  Ann.  Ca&  287  (citing  4  Words  and  Phrases, 
p.  3168). 

The  words  "slight,**  "ordinary,"  and 
"gross,"  as  applied  to  negligence,  are  not 
used  in  the  decisions  with  the  same  meaning, 
or  any^  definite  and  well-understood  meaning. 
The  words  "gross  negligence"  are  often  used 
as  the  antltheslB  of  "slight  care,"  but  in 
many  relations  the  law  only  requires  the  exer- 
cise of  slight  care,  and  the  failure  to  exercise 
it  cannot  be  different  in  degree  from  the  fail- 
ure to  exercise  a  very  high  degree  of  care 
where  it  is  demanded  by  the  law.  The  ab- 
surdity for  such  a  standard  for  determin- 
ing supposed  degrees  of  negligence  Is  mani- 
fest It  has  been  noted  that  "slight  neg- 
ligence" is  not  regarded  as  Inconsistent  with 
due  care,  and,  if  due  care  is  exercised,  there 
Is  no  actionable  negligence,  and  therefore,  in 
a  legal  sense,  no  negligence  at  all.  Chicago, 
R.  I.  &  P.  R.  Co.  V.  Hamler,  74  N.  B.  705, 
709,  215  IlL  525,  1  L.  R,  A.  (N.  S.)  674,  106 
Am.  St  Rep.  187,  3  Ann.  Cas.  42  (dUng 
Bloor  V.  Town  of  Delafield,  34  N.  W.  115,  69 
Wis.  273;  Decker  v.  McSorley,  93  N.  W. 
808,  116  Wis.  643;  Rideout  v.  Winnebago 
Traction  Co.,  101  N.  W.  672,  123  Wis.  297,  69 
L.  R.  A.  601). 

The  better  doctrine  is  that  care  or  the 
want  of  it  is  not  to  be  measured  arbitrarily 
according  to  fixed  definitions  as  "slight  care," 
"ordinary  care,"  or  "extraordinary  care, 
or  "slight  negligence"  or  "gross  negligence, 
although  all  these  phrases  are  used  some- 
what loosely  by  courts  and  law  writers; 
but  it  is  to  be  measured  by  reasonableness, 
under  all  the  circumstances  of  the  particular 
Inquiry.  The  only  true  measure  is  "reason- 
able care."  And  that  expression  has  been 
declared  by  the  courts  in  England  and  else- 
where  to   be   nynonymous   with   "ordinary 
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care."  "Reasonable  care*'  is  a  xelatiTe  term, 
and  what  Is  reasonable  care  in  a  given  case 
depends  upon  many  considerations.  What 
would  be  reasonable  care  under  some  condi- 
tions would  clearly  be  negligence  in  others. 
Reasonable  care  and  vigilance  vary  according 
to  the  exigencies  which  require  vigilance 
and  attention.  They  relate  to  the  worl^  to  be 
done,  to  the  instrumentalities  to  be  used,  to 
the  dangers  that  may  result  from  their  use, 
to  the  varying  duties  owed  by  those  who 
supply  or  use  them.  And  in  all  cases  reason- 
able care  means  such  care  as  reasonable  and 
prudent  men  use  under  like  circumstances. 
Caven  v.  Bodwell  Granite  Go.,  69  AtL  286, 
287,  99  Me.  278  (citing  Fletcher  v.  Boston  & 
M.  R.  R.,  1  Allen  [83  Mass.]  ^,  79  Am.  Dec. 
695;  Bigelow  v.  Reed,  61  Me.  S25;  Palmer 
V.  Lumber  Ass'n,  90  Me.  93,  38  Atl.  108; 
Sawyer  v.  J.  M.  Arnold  Shoe  Co.,  38  Atl.  333, 
90  Me.  309;  Cayzer  v.  Taylor,  10  Gray  [76 
Mass.]  274,  09  Am.  Dec  817 ;  Gtmningham  v. 
Hall,  4  Allen  [86  Mass  J  268 ;  Holly  v.  Boston 
GasUght  Co.,  8  Gray  [74  Mass.]  123,  69  Am. 
Dec.  233). 

•*  'Gross  neglect'  is  a  want  of  that  care 
which  every  man  of  common  sense,  how  in- 
attentive soever  be  may  be  takes  of  his  own 
property."  Southern  R.  Co.  v.  Davis,  65  S. 
E.  131,  132,  132  Ga.  812  (quoting  the  defini- 
tion In  Giv.  Code  1895,  *  {  2900) ;  Insurance 
Co.  of  North  America  t.  Leader,  48  S.  B. 
972,  977,  121  Ga.  260. 

By  Civ.  Code  1895,  {  2900,  "gross  neg- 
lect" Is  defined  as  "the  want  of  that  care 
which  every  man  of  common  sense,  how  in- 
attentive soever  he  may  be,  takes  of  his  own 
property" ;  the  amount  of  diligence  required 
Is  sudi  as  an  ordinarily  prudent  person 
would  use  in  his  own  afi!airs.  Brown  Store 
Co.  V.  Chattahoochee  Lumber  Co.,  49  S.  B. 
839,  840, 121  Ga.  809  (citing  Macon  &  Western 
R.  Co.  V.  McConneU,  31  Ga.  133.  76  Am.  I>ec. 
685;  Macon  &  Western. R,  Co.  v.  Davis,  13 
Ga.  68;  Southern  Mut.  Ins.  Co.  v.  Hudson, 
38  S.  E.  964.  113  Ga.  434), 

Carelessness  manifestly  materially  great- 
er than  want  of  common  prudence  is  neces* 
sary  to  constitute  "gross  negligence."  De- 
fine V.  New  York,  N.  H.  &  H.  R.  Co.,  91 
N.  £.  522,  623,  205  Mass.  416. 

''Gross  neglect"  means  an  absence  of 
that  diligence  that  ordinarily  prudent  men 
in  the  conduct  of  such  business  would  have 
exercised.  City  of  Franklin  v.  Caldwell,  96 
S.  W.  605»  606,  123  Ky.  528  (quoting  and 
adopting  the  definition  in  Savings  Bank  v. 
Caperton.  8  S.  W.  885,  87  Ky.  306,  12  Am.  St 
Rep.  488). 

The  "gross  negligence,"  which  excuses 
contributory  negligence,  means  more  than  a 
mere  epithet  diaracterizing  the  degree  of 
negligence  of  which  the  defendant  may  be 
guilty,  and  the  theory  on  which  a  recovery 
Is  permitted  by  one  guilty  of  contributory 
negligence  cm  the  ground  of  defendant's  gross 


negligence  is  that  where  plaintiff's  negligence 
has  been  discovered  by  the  defendant,  or 
should  by  the  exercise  of  ordinary  care  have 
been  discovered,  in  time  to  have  avoided  the 
injury,  and  the  subsequent  negligence  of  the 
defendant  results  in  an  injury  to  the  plain- 
tiff,  his  previous  negligence  is  not  a  bar  to  a 
recovery*.  Strong  v.  Grand  Trunk  Western 
Ry.  Co.,  120  N.  W.  683,  687,  156  Mich.  6a 

Before  "gross  negligence"  can  be  made 
out  which  warrants  recovery  notwithstanding 
the  precedent  contributory  negligence  of  the 
plaintiff,  the  negligence  of  the  latter  must 
have  been  discovered,  or  the  defendant  must 
have  neglected  the  most  ordinary  precaution 
in  failing  to  discover  it  Buxton  v.  Ains- 
worth,  101  N.  W.  817,  818,  138  Mich.  632,  6 
Ann.  Gas.  146. 

.  A  motorihan  who  allows  his  car  to  rub 
down  a  sharp  grade  past  a  number  of  per- 
sons engaged  in  picking  up  packages  on  the 
edge  of  the  track,  at  the  place  of  a  recent 
accident,  with  no  control  of  the  car  and  with- 
out sounding  an  alarm,  is  guilty  of  "gross 
negligence"  justifying  a  verdict  for  injuries 
to  one  of  the  persons  so  engaged,  though  the 
latter  may  be  guilty  of  contributory  negli- 
gence. Rhymes  v.  Jackson  Electric  Ry., 
Light  &  Power  Co.,  87  South.  708,  85  Miss. 
140. 

**  'Gross  negligence'  la  sometimeB  defined 
as  the  entire  absence  of  care."  In  an  action 
Mgalnst  a  railroad  for  injuries  at  a  crossing, 
an  Instruction  that  "gross  negligence"  is 
sometimes  defined  as  an  entire  absence  of 
care  does  not  put  on  defendant  a  greater  bur- 
den of  proof  than  the  law  requires.  Thomas- 
son  V.  Southern  R.,  51  S.  B.  443,  447,  72  S. 
C.  1. 

Gross  negligence  Is  not  characterized  by 
inadvertence  in  the  lexical  sense,  but  rather 
by  absence  of  It  There  are  three  degrees  of 
negligence:  First,  slight  negligence  involv- 
ing an  absence  of  that  degree  of  care  and  vig- 
ilance which  persons  of  extraordinary  pru- 
dence and  foresight  are  accustomed  to  use; 
second,  ordinary  negligence,  involving  failure 
to  exercise  In  any  given  situation  such  care 
as  the  great  mass  of  mankind  ordinarily  ex- 
ercise under  the  same  or  similar  circumstanc- 
es; and,  third,  gross  negligence  involving  a 
failure  to  exercise  any  care  to  avoid  inflicting 
injury  to  the  person  or  property  of  others, 
recklessly  or  wantonly  acting  or  failing  to  act 
to  avoid  such  injury,  evincing  such  utter  dis- 
regard of  consequences  as  to  suggest  a  will- 
ingness, substantially  equivalent  to  intent,  to 
injure  and  denominated  such,  constructively, 
and  classibly  with  actual  intent  as  regards 
duty  to  compensate  for  the  injury.  Astin  v. 
Chicago,  M.  &  St  P.  R.  Co.,  128  N.  W.  265, 
268,  143  Wis.  477,  31  L.  R.  A.  (N.  S.)  158. 

The  error  in  a  charge,  in  an  action  for  In- 
juries in  a  collision  at  a  crossing,  which  de- 
fines "gross  negligence,"  within  Civ.  Code 
1902,  S  2139,  relieving  a  railroad  company 
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from  Uabitity  if  the  person  injured  was  guilty 
of  gross  negligence,  as  the  want  of  any  de- 
gree of  care  for  his  own  safety  is  not  prejudi- 
cial, since  the  difference  between  want  of 
slight  care  and  the  want  of  any  care  is  too 
shadowy  to  affect  the  verdict  of  a  jury  of  or- 
dinary intelligence.  Lee  v.  North  Western 
R.  Co.,  71  S.  E.  840,  89  S.  a  274. 

Failure  on  the  part  of  a  locomotive  en- 
gineer to  see  when  he  ought  to  have  seen,  and 
when  the  consequences  of  such  failure  might 
result  in  the  death  of  a  human  being,  may  be 
found  to  be  "gross  negligence,"  within  St 
1906,  c.  463,  pt  1,  §  63,  rendering  a  carrier 
liable  for  the  death  of  a  passenger  resulting 
from  the  gross  negligence  of  its  employes. 
Renaud  v.  New  York,  N.  H.  &  H.  R.  Ck>.,  97 
N.  E.  98,  102,  210  Mass.  553,  38  L.  R.  A.  (N. 
8.)  689. 

Negligence  of  a  carrier  of  passengers  in 
leaving  their  personal  safety  to  careless 
agents  is  "gross  negligence."  Jordan  v.  Se- 
attle, R.  &  S.  R.  Co.,  92  Pac.  284,  286,  47 
Wash.  503. 

"The  personal  safety  of  railroad  passen- 
gers should  not  be  left  to  the  sport  of  chance 
or  the  negligence  of  careless  agents.  Any 
negligence  in  such  cases  may  well  deserve  the 
epithet  of  'gross.' "  Chicago,  R.  I.  ft  P.  Ry. 
Co.  V.  Stibbs,  87  Pac.  293,  294,  17  Okl.  97 
(quoting  and  adopting  definition  in  Philadel- 
phia &  R.  R.  Co.  V.  Derby,  14  How.  [55  U.  S.] 
468-485,  14  L.  Ed.  502). 

When  carriers,  such  as  the  operator  of  a 
passenger  elevator  in  an  office  building,  un- 
dertake to  convey  persons  by  the  powerful 
but  dangerous  agency  of  steam,  public  policy 
and  safety  require  that  they  be  held  to  the 
greatest  possible  care  and  diligence,  and, 
whether  the  consideration  for  such  transpor- 
tation be  pecuniary  or  otherwise,  the  person- 
al safety  of  the  passengers  should  not  be  left 
to  the  sport  of  chance  or  the  negligence  of 
careless  agents.  Any  negligence  in  such  case 
may  well  deserve  the  epithet  of  "gross." 
Goldsmith  v.  Holland  Bldg.  Co.,  81  S.  W. 
1112,  1115, 182  Mo.  597  (quoting  and  adopting 
definition  in  Philadelphia  &  R.  R.  Co.  v.  Der- 
by, 14  How.  [55  U.  S.]  486,  14  L.  Ed.  502). 

The  use  of  the  word  "gross"  in  an  in- 
struction as  to  negligence  Is  not  prejudicial, 
where  the  pleadings  show  that  plaintiff  was 
put  to  work  under  a  high  bank  and  then  the 
bank  was  pryed  off  on  him.  Logsdon  v.  West- 
ern Brick  Co.  (Ky.)  74  S.  W.  706,  708. 

The  personal  injury  on  which  the  action 
is  based  having  occurred  in  Tennessee,  the 
definition  of  gross  negligence,  authorizing 
punitive  damages,  approved  by  its  Supreme 
Court,  "such  entire  want  of  care  as  would 
raise  a  presumption  of  a  conscious  indiffer- 
ence to  consequences,"  and  not  that  approved 
by  the  Supreme  Court  of  Kentucky,  "the  fail- 
ure to  take  such  care  as  a  person  of  common 
sense  and  reasonable  skill  in  like  business, 
but   of   careless   habits,    would   observe  in 


avoiding  injury  to  his  own  person  or  llfe^ 
under  circumstances  of  equal  or  similar  dan- 
ger to  those  which  may  be  under  Investiga- 
tion," should  be  given.  Louisville  &  N.  R. 
Co.  V.  Lynch,  126  S.  W.  862,  366,  137  Ky.  696* 

Lesser  degree  Inolnded 

"'Gross  neglect'  is  the  highest  degree 
of  neglect  now  recognized  by  our  statute, 
and,  under  a  petition  charging  gross  neglect, 
the  plaintiff  may  recover  for  any  lesser  de- 
gree of  negligence."  Pendley  v.  Illinois  Cent. 
R.  Co.  (Ky.)  92  S.  W.  1,  2. 

"Gross  negligence"  does  not  include  ordi- 
nary negligmce,  and  proof  of  the  former  does 
not  prove  the  latter.  Rideout  v.  Winn^ago 
Traction  Co.,  101  N.  W.  672,  674, 123  Wis.  297, 
69  L.  R.  A.  601. 

Ordinary  neeligenoe  distinsuisl^ed 

See  Ordinary  Negligence. 


Lt  of  due  or  ordinarj  oaro 

A  characterization  of  defendant's  negli- 
gence as  "gross,"  in  a  declaration,  does  not 
change  the  legal  effect  of  the  allegation  from 
what  it  would  have  been  had  the  term  "negli- 
gence" alone  been  used.  Kelly  ▼•  Malott,  135 
Fed.  74,  76,  67  G.  C.  A.  648. 

"  'Gross  negligence'  is  a  materially  great- 
er degree  of  negligence  than  mere  lack  of  or- 
dinary care."  Manning  ▼.  Conway,  78  N.  IS. 
401,  402,  192  Mass.  122. 

A  substantially  and  appreciably  greater 
degree  of  negligence  than  failure  to  exercise 
ordinary  care  must  be  shown  to  prove  the 
heedless  and  palpable  disregard  of  the  safe- 
ty of  others,  characterizing  that  excess  of 
ordinary  negligence  termed  "gross"  in  Rey. 
Laws,  c.  Ill,  S  267,  relating  to  liability  for 
wrongful  death  caused  by  the  gross  negli- 
gence of  a  railroad  company's  agents  or  serv- 
ants. Devine  v.  New  York,  N.  H.  &  H.  R. 
Co.,  91  N.  B.  522,  523,  205  Mass.  416. 

The  term  "gross,"  in  a  petition  for  neg- 
ligence charging  gross  negligence  in  respect 
to  an  act  complained  of  when  there  is  no  al- 
legation of  wanton  and  reckless  conduct,  is 
nothing  but  an  epithet  meaning  no  more  than 
the  failure  to  exercise  ordinary  diligence  in 
the  circumstances  of  the  particular  case. 
Clark  V.  Colorado  &  N.  W.  R.  Co.,  165  Fed. 
408,  411,  91  C.  C.  A.  358,  19  L.  R.  A.  (N.  S.) 
988. 

There  is  no  such  legal  degree  of  negli- 
gence as  "gross  negligence."  The  word 
"gross"  in  this  connection  is  a  mere  epithet 
used  to  characterize  one  of  the  two  legal 
classes  of  negligence  mentioned.  Purple  ▼. 
Union  Pac.  R.  Co.,  114  Fed.  123,  130,  51  O.  O. 
A.  564,  57  L.  R.  A.  700. 

"The  term  'gross  negligence'  undoubtedly 
describes  colloquially  a  greater  degree  of 
carelessness  than  the  term  'ordinary  negli- 
gence' ;  but  the  legal  significance  of  the  term 
is  difficult  to  ascertain.  In  one  view  gross 
negligence  Is  deemed  equivalent  in  law  to 
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fraud  or  to  Intentional  wrong;  in  another  it 
is  deemed  exactly  synonymous  with  ordinary 
negligence ;  while  in  a  third  it  is  deemed  to 
be  applicable  to  those  degrees  of  carelessness, 
whatever  they  may  be,  existent  between  or- 
dinary negligence  and  willful  negligence  or 
fraud.    •    ♦    •    The  doctrine  that  in  a  le- 
gal contemplation  there  is  no  distinction  be- 
tween gross  negligence  and  ordinary  negli- 
gence has  certainly  not  been  adopted  uni- 
formly by  the  courts  which  have  considered 
negligence  on  the  part  of  the  telegraph  com- 
pany.    In  certain  cases  gross  negligence  is 
evidently  deemed  the  equivalent  in  legal  con- 
templation of  ordinary  negligence.    In  many 
cases,  however,  gross  negligence  is  used  to 
denote  a  degree  of  carelessness  greater  than 
the   degree  implied  by  ordinary  negligence 
and  one  of  which  the  law  takes  distinct  legal 
cognizance.     It  is  thus  used  in  those  cases 
in  which  telegraph  companies  are  permitted 
to  limit  their  liability  for  losses  occurring 
through    their   ordinary   negligence^   but  at 
the  same  time  are  not  permitted  to  limit 
their  liability  for  losses  occurring  through 
their    gross   negligence.     Unfortunately,   in 
only  one  of  these  cases  is  an  attempt  made 
to  define  gross  negligence  or  a  test  offered  to 
distinguish  it  from   either   ordinary   negli- 
gence or  fraud.    In  the  rest  of  these  cases, 
therefore^    it    is    impossible    to    determine 
whether  gross  negligence  is  deemed  to  be 
synonymous  with  willful  negligence  or  fraud 
or  to  be  applicable  only  to  those  degrees  of 
carelessness,  whatever  they  may  be,  existent 
between    willful    and    ordinary    negligence. 
*     •     •     Gross    negligence   is   the   want   of 
even  a  slight  care  and  diligence.    Gross  neg- 
ligence is  the  want  of  that  diligence  that 
even  careless  men  are  accustomed  to  exer- 
cise, and  gross  negligence  is  the  want  of  that 
care  which  every  man  of  common  sense,  how- 
ever inattentive  he  may  be,  takes  of  his  own 
property,  and  is  nothing  more  than  negli- 
gence with  the  addition  of  a  vituperative  epi- 
thet."    Strong   V.   Western   Union   Tel.    Co., 
109  Pac.  910,  916,  18  Idaho,  389,  30  L.  R.  A. 
(N.  S.)  409,  Ann.  Cas.  1912A,  55  (quoting  and 
adopting  definition  in  4  Words  and  Phrases, 
p.  3168 ;  Gray,  Communication  by  Telegraph, 
S37). 

Negligence,  to  be  "gross,"  must  include 
an  element  of  carelessness  so  great  that  the 
court  or  jury  can  say  that  there  was  not  omy 
an  absence  of  the  due  care  that  should  have 
been  exercised,  but  also  a  great  degree  of 
negligence  materially  greater  than  that 
which  would  constitute  ordinary  negligence. 
Martin  v.  Boston  &  N.  St.  R.  Co.,  91  N..E. 
159,  205  Mass.  16. 

The  term  "gross  negligence,"  under  the 
statute  relating  to  the  negligence  of  em- 
ploy^, means  negligence  materially  greater 
than  the  lack  of  ordinary  care ;  but  a  finding 
of  gross  negligence  should  be  sustained, 
where  the  Injury  likely  to  result  from  fail- 
ure to  do  that  which  should  be  done  will  be 


fatal  or  very  serious,  so  that  a  finding  of 
gross  negligence  by  a  railroad  company's 
servants  is  Justified  where  an  express  train 
Is  run  past  a  station  without  slowing  up 
while  a  local  train  is  stopping  to  discharge 
passengers.  Renaud  v.  New  York,  N.  H.  h 
H.  R.  Co.,  92  N.  B.  710,  711,  206  Mass.  557. 

Aa  "want  of  neoessary  oare 

"Gross  negligence"  is  the  same  thing  as 
ordinary  negligence  with  the  addition  of  a 
vituperative  epithet,  and  is  a  relative  term 
which  doubtless  is  to  be  understood  as  mean- 
ing a  greater  want  of  care  than  is  implied 
by  the  term  "ordinary  negligence,"  but  after 
all  merely  means  the  absence  of  care,  that 
was  necessary  under  the  circumstances.  St. 
Louis,  I.  M.  &  S.  R.  Co.  v.  Stamps,  104  S.  W. 
1114,  1119,  84  Ark.  241  (citing  Milwaukee  & 
SL  P.  R.  Co.  V.  Arms,  91  U.  S.  489,  23  L.  Ed. 
374). 

"  'Gross  negligence*  is  a  relative  term.  It 
is  doubtless  to  be  understood  as  meaning  a 
greater  want  of  care  than  is  applied  by  the 
term  ordinary  negligence,  but  after  all  it 
means  the  absence  of  the  care  that  was  nec- 
essary under  the  circumstances."  Southern 
Ry.  Co.  V.  Davis,  65  S.  B.  131,  132,  132  Ga. 
812  (quoting  and  adopting  the  definition  in 
Milwaukee  &  St  P.  R.  Co.  ▼.  Arms,  91  U.  S. 
4B9,  23  L.  Bd.  374);  Raymond  v.  Portland 
R.  Co.,  62  Atl.  602,  605,  100  Me.  529,  3  L.  R. 
A.  (N.  S.)  94  (quoting  and  adopting  the  def- 
inition in  Milwaukee  &  St  P.  R.  Co.  v.  Arms, 
91  U.  S.  494,  23  L.  Ed.  374). 

"Gross  negligence"  is  a  relative  term.  It 
is  doubtless  to  be  understood  as  meaning 
greater  want  of  care  than  is  implied  by  the 
term  "ordinary  negligence,"  hut  It  means  the 
absence  of  care  that  is  necessary  under  all 
the  circumstances.  The  burden  of  proving 
"gross  negligence"  of  a  carrier  of  goods  is 
sustained  by  proving  that  the  goods  were 
properly  packed  and  delivered  to  the  carrier 
and  that  they  arrived  in  a  damaged  condi- 
tion. Rieser  v.  Metropolitan  Exp.  Co.,  91  N. 
Y.  Supp.  170,  171,  45  Misc.  Rep.  632  (citing 
in  support  of  definition  Milwaukee  &  St  P. 
R.  Co.  V.  Arms,  91  U.  S.  489,  23  L.  Ed.  374). 

"Gross  negligence"  by  a  bailee  is  noth- 
ing more  than  a  failure  to  bestow  the  care 
which  the  situation  demands.  The  omission 
of  the  reasonable  care  required  is  the  negli- 
gence which  creates  the  liability,  and  Its  ex- 
istence Is  for  the  Jury  or  for  the  court  where 
a  Jury  is  waived.  Booth  v.  Litchfield,  114 
N.  Y.  Supp.  1009,  1012,  62  Misc.  Rep.  279 
(quoting  and  adopting  the  definition  in  Pres- 
ton V.  Prather,  11  Sup.  Ct  162,  137  U.  S. 
604,  34  L.  Ed.  788). 

"Gross  negligence"  is  a  relative  term, 
and  means  a  greater  want  of  care  than  is 
implied  by  the  term  ordinary  negligence. 
It,  however,  means  only  the  absence  of  the 
care  that  was  necessary  under  the  circum- 
stances.   The  absence  of  such  care,  however. 
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win  not  authorize  the  awarding  of  punitlTe 
damages,  which  may  be  based  only  on  some 
willful  misconduct,  or  that  entire  want  of 
care  which  would  raise  the  presumptlcoi  of 
conscious  indifference  to  consequences.  West- 
ern Union  Telegraph  Co.  ▼.  Gashman,  132 
Fed.  805,  807,  65  O.  C.  A.  607  {quoting  and 
adopting  the  definition  in  Milwaukee  &  St. 
P.  R,  Co.  V.  Arms,  91  U.  S.  493,  23  U  Ed. 
374). 

*'Groes  negligence''  as  applied  to  a  gra- 
tuitous bailee  is  nothing  more  than  a  failure 
to  bestow  the  care  which  the  pr<^>erty  in 
its  situation  demands.  Sherwood  v.  Hontfe 
Sav.  Bank,  109  N.  W.  9,  12,  131  Iowa,  528 
(quoting  and  adopting  definition  in  Preston 
V.  Prather,  11  Sup.  Ct  162,  1S7  U.  S.  604, 
84  L.  Ed.  788). 

"The  term  'gross  negligence,*  in  a  case 
where  the  degree  of  care  due  is  th^  highest 
degree  of  care,  means  that  there  has  been 
a  gross  failure  to  exercise  that  degree  of 
care."  Dolphin  v.  Worcester  Gonsol.  St.  By. 
Co.,  75  N.  Ew  635,  636,  189  Mass.  270. 


As  wmntom  or  willfnl  aeslisoAoe 

The  term  "gross  negligence"  signifies 
willfulness  and  involves  intent,  actual  or 
constructive,  which  is  a  characteristic  of 
criminal  liability.  Rideout  v.  Winnebago 
Traction  Co.,  101  N.  W.  672,  674,  123  Wis. 
297,  69  L.  B.  A.  601. 

Where  plaintiff,  who  was  struck  by  a 
train,  was  guilty  of  contributory  negligence, 
he  cannot  recover  unless  the  railroad  com- 
pany was  guilty  of  gross  negligence,  which 
is  the  intentional  failure  to  perform  a  mani- 
fest duty.  Putt  V.  Grand  Rapids  St  I.  By. 
Co.,  137  N.  W.  132,  136,  171  Mich.  216. 

"Gross  negligence"  is  the  synonym  for 
willful  and  wanton  injury.  McNeill  v.  Dur- 
ham &  C.  R.  Co.,  47  S.  E.  765,  780,  135  N. 
O.  682,  67  L.  B.  A.  227. 

Although  what  is  really  reckless  and 
wanton  misconduct  is  sometimes  spoken  of 
as  "gross  negligence,"  the  expression  Is  ev- 
erywhere recognized  as  inaccurate  and  un- 
fortunate, because  it  seems  to  imply  a  dif- 
ference only  of  degree,  whereas  the  whole 
doctrine  that  contributory  negligence  is  no 
defense  where  the  injury  is  the  result  of 
recklessness  and  wantonness  is  based  upon 
the  theory  of  a  difference  in  kind.  For  the 
same  reason  the  phrase  "reckless  and  wan- 
ton negligence"  has  a  misleading  tendency. 
One  who  is  properly  charged  with  reckless- 
ness or  wantonness  is  not  simply  more  care- 
less than  one  who  is  only  guilty  of  negli- 
gence. Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Ba- 
ker, 98  Pac.  804,  806,  79  Kan.  183,  21  L.  R. 
A,  (N.  S.)  427. 

The  term  "gross  negligence,"  authoriz- 
ing a  recovery  for  a  negligent  injury,  not- 
withstanding the  contributory  negligence  of 


I  Hie  person  injured,   means  an  Intentional 
I  failure  to  perform  a  manifest  duty,  in  reck- 
1  less  disregard  of  the  consequences  as  affect- 
I  big  the  life  or  property  of  another;   and  It 
'  implies   a   thoughtless   disregard  of  conse- 
quences, without  the  exercise  of  any  effort  to 
avoid  tiiem.    Knickerbocker  v.  Detroit,  G.  H. 
ft  M.  B.  Co^  133  N.  W.  604,  507,  167  MIcb.* 
600. 

It  is  perhaps  impossible  to  define  "gross 
negligence"  as  that  term  is  used  in  the  va- 
rious cases  bearing  on  the  interpretation  of 
contracts  exempting  carriers  from  liability 
;  from  negligence.  It  must  mean  something 
more  than  ordinary  mistake  of  judgment, 
and  must  refer  either  to  a  willful  or  to  a 
reckless  disregard  either  of  right  of  prop- 
erty or  of  life.  Wilson  v.  Delaware,  L.  &  W. 
B.  Co.,  104  N.  Y.  Supp.  293,  294,  119  App. 
Div.  675). 

In  order  to  constitute  gross  negligence, 
there  must  be  charged  and  shown  either  a 
willful  intent  to  injure,  or  that  reckless  and 
wanton  disregard  of  another's  rights  and 
safety,  and  that  willingness  to  inflict  injury, 
which  the  law  deems  equivalent  to  an  in- 
tent to  injure;  and  where  plaintiff,  in  an 
action  for  wrongful  death,  alleges  that  it 
was  caused  by  defendant's  wanton  and  will- 
ful misconduct,  he  cannot  recover  on  proof  of 
mere  negligence.  Wilson  v.  Chippewa  Valley 
Electric  B.  Co.,  98  N.  W.  636,  538,  120  Wis. 
636,  66  L.  B.  A.  912. 

To  constitute  "gross  negligence,"  there 
must  be  either  willful  intent  to  injure,  or 
that  rediless  and  wanton  disregard  of  the 
rights  and  safety  of  another  or  of  his  prop- 
erty, and  that  willingness  to  inflict  injury, 
which  the  law  deems  equivalent  to  an  intent 
to  injure ;  want  of  inadvertence  being  essen- 
tial. WUlard  v.  Chicago  &  N.  W.  By.  Co., 
136  N.  W.  646,  648,  150  Wis.  234. 

"Gross  neglect,"  as  used  in  wrltt^i  charg- 
es for  the  removal  of  a  commissioner  of 
parks  and  boulevards,  is  not  confined  to  in- 
tentional ofilclal  wrongdoing,  since  such 
acts  would  hardly  be  described  by  the  word 
"neglect"  Bolger  v.  Common  Council  of 
City  of  Detroit.  117  N.  W.  171, 175,  153  Mich. 
640. 

Bev.  Laws,  c.  Ill,  fi  267,  provides  that 
if  a  corporation  operating  a  railroad  or  a 
street  railroad  by  the  gross  negligence  of  its 
agents  or  servants  while  engaged  in  its  busi- 
ness causes  the  death  of  a  passenger,  it  shall 
be  punished  by  a  fine,  etc.,  to  be  recovered 
for  the  use,  etc.  Held,  that  while  the  "gross 
negligence"  mentioned  In  the  statute  does 
not  include  wanton  or  willful  misconduct 
which  would  warrant  criminal  prosecution  or 
a  suit  for  damages  by  a  trespasser  or  one 
guilty  of  negligence  on  his  own  part,  yet  it 
is  something  more  than  mere  ordinary  negli- 
gence. Lanci  v.  Boston  Blevated  By.  Co.^ 
83  N,  E.  1.  2,  197  Mass.  32. 
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"Gross  negligence*'  is  defined  as  fhat  en* 
tiie  want  of  care  which  would  raise  a  pre- 
sumption of  conscious  indifference  to  conse- 
quences and  as  an  entire  want  of  care  on  the 
part  of  the  employte,  or  such  a  slight  de- 
gree of  care  as  to  raise  the  presumption  of 
entire  disregard  and  indifference  to  the  safe- 
ty and  welfare  of  others.  Gulf,  etc,  R.  Co. 
y.  Letsch  (Tex.)  65  S.  W.  584,  587. 

"Gross  negligence'*  is  that  entire  want 
of  care  which  would  raise  a  presumption  of 
a  conscious  Indifference  to  consequences;  and 
the  conduct  of  the  servants  and  agents  of  a 
defendant  cannot  be  considered  gross  negli- 
gence unless  evinced  by  an  entire  failure  on 
their  part  to  exercise  care,  or  by  the  exercise 
of  so  slight  a  degree  of  care  on  their  part 
as  to  Justify  the  belief  that  they  were  in- 
different to  the  interest  and  welfare  of  oth- 
ers. Cifawlelgh  v.  Galveston,  H.  &  S.  Ry. 
Co.,  67  S.  W.  140,  141,  28  Tex.  Civ.  App.  260. 

"  'Gross  negligence'  means  an  intentional 
failure  to  perform  a  manifest  duty  in  reck- 
less disregard  of  the  consequences,  sls  af- 
fecting the  life  or  property  of  another,  and 
also  implies  a  thoughtless  disregard  of  con- 
sequences without  the  exercise  of  any  effort 
to  avoid  theuL"  Alrikainen  v.  Houghton 
County  St  R.  Co.,  101  N.  W.  264,  266,  138 
Mich.  194. 

An  allegation  in  the  complaint  against 
a  carrier  that  the  action  of  the  defendant  in 
ejecting  plaintiff  "was  not  only  a  gross  vio- 
lation of  the  obligation  which  it  had  as- 
sumed to  carry  the  plaintiff,  but  was  a  will- 
ful, wanton,  and  malicious  violation  of  the 
plaintiff's  rights  as  a  passenger,"  did  not 
limit  plaintiff  to  recovery  of  punitive,  but 
permitted  recovery  of  actual,  damages;  the 
words  "gross  negligence"  do  not  ordinarily 
Import  recklessness  or  wantonness,  but  only 
when  the  context  shows  they  were  so  in- 
tended. Wesley  v.  Southern  Ry.  Co.,  71 
S.  E.  855,  857,  89  S.  C.  314. 

In  an  action  against  a  street  railroad 
for  damages  because  of  failure  to  stop  a  car 
and  admit  plaintiff  as  a  passenger,  "gross 
negligence"  was  defined  as  that  entire  want 
of  care  which  would  raise  in  the  Jurors' 
minds  the  belief  that  the  act  or  omission 
on  the  part  of  the  motorman  in  falling  to 
stop  was  the  result  of  conscious  indifference 
on  his  part  to  the  right  of  plaintiff.  North- 
ern Texas  Traction  Co.  v.  Peterman  (Tex.) 
80  S.  W.  535,  536. 

"Gross  negligence,**  within  Rev.  (Laws, 
c.  Ill,  i  267,  making  a  corporation  operating 
a  railroad  or  street  railway  liable  for  loss 
of  life  by  gross  negligence  of  its  servants 
while  engaged  in  Its  business,  is  not  the  same 
as  a  wauton  act,  which  dispenses  with  proof 
by  plaintiff  of  freedom  from  contributorji 
negligence,  but,  where  the  degree  of  care  due 
Is  the  highest  degree  of  care,  means  a  gross 
failure  to  exercise  that  degree  of  care;  and, 
where  the  duty  owed  is  ordinary  care,  gross 


negligence  is  a  materially  greater  degree  of 
negligence  than  lack  of  ordinary  care,  and 
is  also  a  failure  to  exercise  a  slight  degree 
of  care.  Dlmauro  v.  linwood  St  Ry.  Co., 
85  N.  E.  894,  895,  200  Mass.  147. 

A  charge  on  a  trial  of  an  automobile 
driver  for  negligent  homicide  that  "gross 
negligence**  imports  a  thoughtless  disregard 
of  consequences,  and  that  if  the  ^circum- 
stances establish  a  degree  of  carelessness 
amounting  to  a  culpable  disregard  of  the 
safety  of  others,  "criminal  negligence**  is 
established,  and  one  who  without  intention 
to  take  life  causes  the  death  of  another  by 
his  own  unlawful  act  is  criminally  resi>on- 
slble,  and  it  is  unlawful  for  any  person  to 
operate  an  automobile  recklessly,  or  at  a 
rate  of  speed  greater  than  is  reasonable,  hav- 
ing regard  to  the  width,  traffic,  and  use  of 
the  highway,  etc.,  requires  the  jury,  in  order 
to  convict,  to  find  that  accused  with  reckless 
dH^regard  for  the  safety  of  others  negligently 
drove  his  automobile  in  a  public  street  and 
thereby  caused  the  death  of  decedent,  and  is 
suflOciently  favorable  to  accused.  State  v. 
Goetz,  76  AtL  1000,  1002,  83  CJonn.  437,  30 
L.  R.  A.  (N.  S.)  468. 

Rev.  Laws,  c.  Ill,  §  267,  provides  that,  if 
the  life  of  a  passenger  is  lost  by  reason  of 
the  unfitness  or  gross  negligence  of  the  car- 
rier's servants,  his  personal  representatives 
may  recover  damages  according  to  the  degree 
of  culpability.  Held  that,  while  "gross  neg- 
ligence" as  used  In  such  section  requires 
something  more  than  mere  want  of  common 
prudence,  the  difference  is  one  of  degree, 
and  the  term  is  satisfied  by  proof  of  a  reck- 
less or  willful  disregard  of  consequences  on 
the  part  of  the  carrier's  servants.  Spooner 
V.  Old  Colony  St  Ry.  CJo.,  76  N.  B.  660,  661, 
190  Mass.  132. 

Where  plaintiff  sought  to  recover  for  in- 
juries sustained  by  being  struck  by  an  au- 
tomobile on  the  ground  that  defendant  was 
guilty  of  "gross  negligence"  and  wantonly 
and  recklessly  injured  plaintiff,  an  instruc- 
tion that  "gross  negligence"  is  great  neg- 
ligence, and  that  plaintiff,  in  order  to  re- 
cover on  that  ground,  must  have  satisfied  the 
jury  that  the  way  the  machine  was  operated 
by  defendant  was  reckless  and  "careless  to 
the  degree  of  recklessness,"  and  that  it  was 
run  with  a  reckless  disregard  of  plaintiff's 
rights  in  the  street,  and  that  If  the  machine 
was  run  on  the  occasion  of  the  accident  in 
a  grossly  negligent  manner — that  is,  care- 
less to  such  a  degree  that  the  jury  could  say 
it  was  reckless— then  plaintiff  was  entitled 
to  recover,  without  showing  that  he  was  in 
the  exercise  of  due  care,  was  objectionable 
for  failure  to  explain  that  willful  negligence 
differed  in  kind,  as  well  as  degree,  from  ordi- 
nary negligence.  Banks  v.  Braman,  74  N.  E. 
594,  595,  188  Mass.  367. 

The  pushing  of  cars  over  a  crossing  at  a 
time  when  there  were  school  children  at  the 
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crossing,  withont  ringing  a  bell  or  blowing 
a  whistle,  or  without  any  person  on  the  cars 
to  control  or  give  warning,  the  watchman  on 
duty  giving  no  warning,  was  "gross  negli- 
gence," which  is  a  reckless  or  wanton  disre- 
gard of  the  rights  or  safety  of  others,  or  the 
doing  of  an  act  intentionally  or  maliciously, 
and  punitive  damages  were  properly  allowed. 
Louisville  &  N.  R.  Co.  v.  Allnutt,  151  S.  W. 
14,  19,  150  Ky.  831. 

Plaintiff  while  walking  by  the  side  of  a 
railroad  track  in  a  street  where  there  was 
plenty  of  room  to  have  avoided  a  moving  en- 
gine was  struck  by  the  tender  of  an  engine 
approaching  her  from  the  rear.  The  engine 
was  moving  very  slowly,  and  stopped  with- 
in 10  feet  after  plaintiff  was  discovered  to 
be  in  a  place  of  danger.  The  engineer  saw 
plaintiff  as  he  approached,  and  was  watching 
her  until  the  time  of  the  accident  with  noth- 
ing to  obstruct  his  view.  One  of  his  hands 
was  on  the  air  brake  lever,  the  other  wfis 
ringing  the  bell  continuously,  and  he  testi- 
fied that  the  air  pump  was  making  a  noise 
that  could  be  heard  35  or  40  rods,  but  that 
plaintiff  proceeded  along  the  path  for  100 
feet  without  looking  to  the  rear,  and  that 
just  before  the  injury  she  suddenly  stepped 
between  the  rails,  w^en  the  engine  was  not 
more  than  10  feet  from  her.  Held,  that  the 
engineer  was  not  guilty  of  gross  negligence, 
such  term  being  defined  to  mean  an  inten- 
tional failure  to  perform  a  manifest  duty 
in  reckless  disregard  of  the  consequences  as 
affecting  the  life  or  property  of  another,  a 
thoughtless  disregard  of  conseciuences  with- 
out the  exercise  of  any  effort  to  avoid  them. 
Berry  v.  Harbor  Springs  Ry.  Co.,  138  N.  W. 
1038,  1040,  173  Mich.  181. 

In  an  action  against  a  street  railroad 
company  for  damage  caused  by  a  collision 
between  a  steam  road  roller  and  an  inter- 
urban  car  at  a  public  highway,  the  court 
instructed  that  plaintiff  could  not  recover 
unless  the  injury  occurred  by  reason  of  the 
gross  negligence  of  defendant  and  by  that 
was  not  meant  that  the  motorman  actually 
intended  to  do  the  particular  wrong  com- 
plained of,  that  by  gross  negligence  is  meant 
intentionally  falling  to  perform  a  manifest 
duty  in  reckless  disregard  of  the  consequen- 
ces as  affecting  the  life  and  property  of  an- 
other, and  also  implies  a  thoughtless  disre- 
gard of  the  consequences  without  the  exer- 
cise of  any  effort  to  avoid  them,  and  unless 
the  motorman,  after  he  saw  plaintiff's  steam 
roller  upon  the  track,  and  had  no  reason  to 
l)eUeve  it  would  vacate  the  track,  did  nothing 
to  prevent  the  collision,  but  ran  on  in  reck- 
less disregard  of  the  consequences,  the  Jury 
could  not  find  for  plaintiff.  Held,  that  the 
instruction  was  not  erroneous.  Good  Roads 
Const.  Co.  V.  Port  Huron,  St.  C.  &  M.  C^ 
Ry.  Co.,  138  N.  W.  320,  324,  173  Mch.  1. 

GROSS  PREMIUM  PUkN 

The  "gross  premium  plan"  employed  by 
a  building  association  in  taking  the  premium 


and  determining  the  amount  is  where  an 
amount  or  certain  percentage  determined  oa 
is  deducted  from  the  par  value  of  the  stock 
at  the  time  of  the  loan,  and  the  difference 
or  balance  is  handed  over  to  the  borrower. 
The  amount  so  deducted  is  often  determined 
by  receiving  bids  from  various  members  who 
are  desirous  of  anticipating  the  value  ot 
their  stock  by  borrowing  from  the  associa- 
tion some  of  its  funds  on  hand.  Fidelity 
Sav.  Ass'n  v.  Bank  of  Commerce,  75  Pac. 
448,  456,  12  Wyo.  315. 

GROSS  PREMItTMS 

In  Tax  Law,  f  187,  Laws  1890,  p.  859,. 
c.  908,  as  amended  by  Laws  1897,  p.  630,  c. 
494,  as  amended  by  Laws  1901,  p.  297,  c.  118, 
Imposing  a  franchise  tax  on  the  gross  amount 
of  premiums  received  during  the  preceding 
calendar  year  by  domestic  Insurance  com- 
panies, the  term  "gross  premiums"  includes, 
in  addition  to  all  other  premiums,  such  pre- 
miums as  are  collected  from  policies  subse- 
quently canceled  and  from  reinsurance.  Peo- 
ple ex  rel.  Provident  Sav.  Life  Assur.  See. 
V.  Miller,  85  N.  Y.  Supp.  468,  471,  88  App. 
Dlv.  218. 

Gross  premiums  received  by  domestic 
insurance  companies  for  business  done  in  the 
state  for  the  purpose  of  taxation,  under 
Laws  1896,  p.  859,  c.  908,  §  187,  as  amended 
by  Laws  1901,  p.  297,  c.  118,  §  1,  imposing 
an  annual  state  tax  for  the  privilege  of  car- 
rying on  the  business,  and  providing  tliat 
the  term  "gross  premiums"  shall  Include 
such  premiums  as  are  collected  from  policies 
subsequently  canceled  and  from  reinsurance, 
do  not  include  premiums  unearned  and  paid 
in  advance,  but  refunded  on  a  cancellation  of 
a  policy.  People  ex  rel.  Continental  Ins.  Co. 
V.  Miller,  70  N.  E.  10,  11,  177  N.  Y.  515. 

The  words  "gross  amount  of  premiums" 
received,  as  used  in  the  statute  providing  for 
the  levy  and  collection  of  an  occupation  tax 
on  corporations,  etc.,  and  requiring  every 
fire  Insurance  company  to  annually  report 
the  "gross  amount  of  premiums  received"  in 
the  state  on  property  located  there  and  from 
persons  residing  there,  during  the  preceding 
year,  and  Imposing  an  annual  tax  on  the 
gross  premium  receipts,  and  declaring  that 
the  gross  premium  receipts  are  the  premium 
receipts  reported  to  the  commissioner,  on  the 
sworn  statement,  etc.,  include  i^ums  which  a 
Are  insurance  company  paid  for  reinsurance 
without  proof  that  the  companies  in  which 
it  reinsured  had  the  right  to  claim  a  portion 
of  the  premium  at  the  time  the  Insurance 
was  effected,  and  include  the  sums  returned 
to  policy  holders  on  the  cancellation  of  poli- 
cies, as, provided  therein;  the  word  "gross," 
as  defined  in  Webster's  Dictionary,  meaning 
whole,  entire,  total,  without  deduction.  Fire 
Ass'n  of  Philadelphia  v.  Love,  108  S.  W.  158, 
159,  101  Tex.  376. 

"Gross  premiums"  include  the  net  premi- 
um and  the  loading,  usually  imposed  on  a 
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policy,  to  pay  expenses  of  the  company  and 
yield  a  profit  to  the  insurer.  Rose  v.  Frank- 
Un  Life  Ins.  Co.,  132  S.  W.  613,  616,  153  Mo. 
App.  90. 

GROSS  PROCEEDS 

Where  the  charter  of  a  railroad  company 
required  a  payment  of  a  percentage  of  earn- 
ings of  its  charter  lines  to  the  state,  and  in 
various  sections  of  the  charter  referred  to 
them  as  "gross  proceeds,"  "gross  receipts,"  or 
"gross  income,"  all  three  terms  were  of  eqaiv- 
ocal  import,  but  should  be  construed  to 
mean  the  total  receipts  received  by  the  rail- 
road company  from  its  charter  lines,  before 
anything  was  deducted  for  expenses  of  man- 
agement. State  V.  Illinois  Cent  R.  Co.,  92  N. 
E.  814,  847,  246  IlL  188. 

GROSS  PROFITS 

The  "gross  profits  which  must  be  deduct- 
ed from  the  sales  valuation  of  manufactured 
goods  taken  from  a  factory  since  the  lust 
inventory  and  previous  to  a  fire,  in  order  to 
determine  how  much  must  be  added  to  the 
last  inventory  to  show  the  value  of  the  ma- 
terials, etc.,  on  hand  at  the  time  of  the  fire, 
means  the  difference  between  the  sales  val- 
uation and  certain  costs  and  expenses  of 
production;  the  actual  net  profits  being 
such  profits  as  finally  remain  after  deducting 
all  costs  and  incidental  charges  and  expenses 
of  every  kind  and  description.  Wells  Whip 
Co.  V.  Tanners'  Mut.  Fire  Ins.  Co.,  68  AtL 
S94,  896,  209  Pa.  488. 

Net  profits  distinipiiihecl 

"Net  profits,"  participation  in  which  con- 
stitutes a  person  a  partner,  contemplates  a 
sharing  of  the  loss  as  well  as  the  profits, 
while  "gross  profits"  mean  the  aggregate  sales 
made  after  deducting  cost,  import  duties,  and 
carriage,  and  participation  therein  would  not 
raise  a  presumption  of  partnership.  Fech- 
teler  y.  Palm  Bros.  &  Co.,  133  Fed.  462,  469, 
470,  66  C.  C.  A.  336. 

GROSS  RECEIPTS 

Unearned  premiums  returned  to  the  in- 
sured on  the  cancellation  of  the  policy  of  in- 
surance do  not  constitute  any  part  of  the 
"gross  receipts"  of  the  company  ^  by  which 
the  policy  was  issued,  and  need  not  be  in- 
cluded in  its  return  of  gross  receipts,  under 
the  provisions  of  Sess.  Laws  1903,  c.  73,  §  58. 
State  ex  rel.  Palmer  v.  Fleming,  97  N.  W. 
1063,  1069,  70  Neb.  523,  529. 

Under  Acts  30th  Leg.  1st  Ex.  Sess.  c.  18, 
f  11,  requiring  every  one  engaged  in  the 
wholesale  liquor  business  to  make  a  quarter- 
ly report  showing  the  gross  amount  collected 
and  uncollected  from  all  sales  made  during 
the  quarter  next  preceding,  and  to  pay  an 
occupation  tax  for  the  quarter  beginning  on 
the  date  of  the  report  equal  to  one-half  of  1 
per  cent,  of  "said  gross  receipts,"  the  term 
"gross  receipts,"  though  ordinarily  meaning 
the  gross  amount  of  cash  received,  here  in- 


cludes the  gross  amount  collected  and  uncol- 
lected of  all  the  sales,  on  which  amount  the 
percentage  must  be  computed  to  determine 
the  tax.  Eppstein  v.  State  (Tex,)  138  S.  W. 
1124,  1125. 

Where  the  grantees  of  a  telephone  fran- 
chise agreed  to  pay  the  dty  2  per  cent,  per 
annum  of  the  "gross  receipts"  collected  from 
the  use  of  the  telephone  system,  such  earn- 
ings consisted  not  only  of  the  rentals  paid 
for  the  use  of  telephone  instruments  in  the 
city,  but  also  included  a  percentage  received 
by  the  grantees  of  the  proceeds  of  toll  line 
business  that  required  the  service  of  the  ex- 
change in  its  transaction.  All  such  income 
actually  received  by  the  grantees  under  con- 
tracts with  the  owners  of  independent  con- 
necting lines  on  account  of  the  service  of  the 
exchange  in  the  transmission  or  delivery  of 
long  distance  business  certainly  belonged  to 
the  gross  receipts  of  that  exchange,  and  with 
respect  to  the  tolls  received  by  the  grantees 
for  long  distance  service  over  lines  and  ex- 
changes operated  entirely  by  them,  the  rea- 
sonable value  of  the  services  rendered  by  the 
exchange  to  that  class  of  business  should  be 
regarded  as  part  of  the  gross  receipts  of  that 
exchange.  City  of  Lancaster  v.  Briggs  & 
Melvin,  96  S.  W.  314,  315,  118  Mo.  App.  570. 

The  term  "gross  receipts"  in  Laws  1884, 
c.  252,  §  8,  providing  that  every  railroad  cor- 
poration, organized,  constructed,  or  extended 
thereunder  shall  pay  a  8  per  cent,  of  its 
"gross  receipts"  for  the  year,  and  after  the 
expiration  of  five  years  shall  make  a  like  an- 
nual payment  of  5  per  cent,  of  the  "gross  re- 
ceipts," means  receipts  from  the  operation  of 
the  railroad;  that  Is,  fares.  City  of  New 
York  V.  Thirty-Fourth  St.  Crosstown  Ry.  Co., 
122  N.  Y.  Supp.  344,  346,  137  App.  Div.  644. 

The  "gross  receipts"  of  a  railroad  for 
purpose  of  taxation  are  not  necessarily  those 
in  fact  received,  but  such  receipts  as  would 
be  received  under  a  reasonably  economical 
and  prudent  management.  State  v.  Nevada 
Cent.  R.  Co.,  81  Pac.  99,  102,  28  Nev.  186,  113 
Am.  St.  Rep.  834  (quoting  and  adopting  defi- 
nition in  State  v.  Virginia  &  T.  R.  Co.,  49 
Pac.  945,  50  Pac.  607,  24  Nev.  80). 

The  "gross  receipts"  of  the  corporations 
named  in  Code  Pub.  Gen.  Laws  1904,  art  81, 
§  164,  upon  which  the  corporations  named 
are  to  be  taxed,  means  all  the  receipts  arising 
from  or  growing  out  of  the  employment  of 
the  corporation's  capital  in  its  designated 
business  or  otherwise.  State  v.  Central 
Trust  Co.,  67  Atl.  267,  271,  106  Md.  268  (cit- 
ing People  ex  rel.  New  York  Cent  &  H.  R.  R. 
Co.  V.  Roberts,  52  N.  Y.  Supp.  859,  32  App. 
Div.  113;  Id.,  51  N.  E.  1093,  157  N.  Y.  677; 
Commonwealth  v.  Brush  Electric  Light  Co., 
53  Atl.  1096,  204  Pa.  249). 

A  statute  imposing  a  tax  on  railroads  of 
a  certain  per  cent,  of  the  "gross  receipts 
from  all  sources"  means  that  which  aris- 
es from  the  transportation  of  passengers, 
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freight,  and  baggage,  and  includes  the  gross 
rec^pts  arising  from  interstate  commerce  as 
well  as  from  local  traffic  Galveston,  H.& 
S.  A.  Ry.  €k).  ▼.  Davidson  (Tex.)  03  8.  W. 
436,  455. 

Where  the  charter  of  a  railroad  company 
required  a  payment  of  a  perc^tage  of  earn- 
ings of  its  charter  lines  to  the  state,  and  in 
various  sections  referred  to  them  as  "gross 
proceeds."  "gross  receipts,"  or  "gross  in- 
come," all  three  terms  were  of  equivocal  im- 
port, but  should  be  construed  to  mean  the 
total  receipts  received  by  the  company  from 
its  charter  lines,  before  anything  was  de- 
ducted for  expenses  of  management  State 
V.  Illinois  Gent  R.  Co.,  92  N.  E.  814,  847, 
246  111.  188. 

Illinois  Central  Railroad  Charter  (Priv. 
Laws  1851,  p.  72)  t  22,  provides  that  it  shall 
pay  the  state  an  amount  equal  to  at  least  7 
per  cent  of  the  gross  receipts  of  the  corpora- 
tion in  lieu  of  other  taxes.  Held,  that  the 
word  "gross"  meant  the  entire  amount,  the 
total  sum,  without  any  deduction  of  any 
kind,  and  therefore  included  receipts  derived 
from  the  charter  lines  for  transporting  inter- 
state commerce.  State  v.  Illinois  Cent  R. 
Co.,  92  N.  B.  814,  825,  246  lU.  188. 

Where  a  railroad  company,  subject  to  a 
payment  to  the  state  of  7  per  cent  on  the 
gross  receipts  of  its  charter  lines,  maintained 
and  operated  hotels,  eating  houses,  and  din- 
ing cars  for  the  benefit  of  its  passengers,  the 
receipts  derived  from  such  activities  were  a 
part  of  the  "gross  receipts"  on  which  the 
state's  percentage  was  to  be  determined. 
State  V.  Illinois  Cent  R.  Co.,  92  N.  E.  814, 
825,  246  111.  188. 

Under  Rev.  Laws,  c.  14,  f  44,  d.  2,  pro- 
viding that  the  percentages  of  gross  receipts 
of  street  railway  companies,  to  be  ascertain- 
ed for  the  purpose  of  taxing,  shall  be  based 
on  the  annual  "gross  receipts  for  each  mile" 
of  track,  the  computation  is  to  be  made  by 
dividing  the  annual  gross  receipts  by  the  en- 
tire number  of  tracks  operated.  Greenfield 
&  T.  F.  St  Ry.  Co.  v.  Town  of  Greenfield,  73 
N.  E.  477,  478,  187  Mass.  352. 

Gross  eamiitss  wfnonjmouM 

See  Gross  Earnings. 

GROSS  SALES 

See  Sale  in  Gross. 

GROSS  TOH 

In  common  parlance,  the  word  "gross," 
when  applied  to  a  ton,  describes  a  long  ton 
or  a  ton  of  2,240  pounds.  Where  a  charter 
party  described  the  capacity  of  the  ship  as 
about  3,400  "gross  tons"  and  fixed  the  freight 
rate  at  $8.00  per  ton  of  2,240  pounds,  the 
representation  as  to  the  capacity  of  the  ship 
should  be  construed  as  meaning  3,400  long 
tons.  Wood  V.  Sewairs  Adm'rs,  128  Fed. 
141 ;  SewaU  ¥•  Wood,  135  Fed.  12, 18,  67  C. 
a  A.  580. 


The  word  "gross,**  as  used  in  a  contract 
by  which  a  party  agreed  to  mine  certain  bi- 
tuminous rock  and  liquid  asphaltum,  in  con- 
sideration of  receiving  therefor  "the  sum  of 
fifty  cents  per  ton,"  means  a  long  ton,  or  a 
ton  consisting  of  2,240  pounds.  Hale  Bros.  v. 
MilUken,  90  Pac.  365,  370,  5  Cal.  App.  344 
(quoting  from  opinion  in*  Higgins  v.  Califor- 
nia Petroleum  Co.,  52  Pac.  1080,  120  Cal. 
629). 

GROSS  VIOLATIOW  OF  PBOFES8IOH- 
AIi  DUTIES 

The  words  "gross  violation  of  profes- 
sional duties"  in  Rev.  St  1899,  §  8528,  as 
amended,  authorizing  the  revocation  of  the 
license  of  a  dentist  for  "fraud,  deceit  or 
misrepresentation  In  the  practice  of  den- 
tistry, or  for  gross  violation  of  professional 
duties,"  are  used  to  cover  offenses  similar 
to  and  belonging  to  the  same  general  class 
as  those  denounced  by  the  words  "fraud,  de- 
ceit, or  misrepresentation,"  so  that  the  stat- 
ute Is  not  invalid  for  uncertainty  on  the 
ground  that  the  words  "gross  violation  of 
professional  duties'*  have  no  well-defined 
meaning.  State  ex  rel.  Williams  y.  Purl, 
128  S.  W.  196,  197,  198,  228  Mo.  1. 

OROSSXiT  OARXSIiESS 

An  instruction  that  if  the  Jury  found 
there  was  no  willful  act  nor  wanton  act  nor 
grossly  careless  act,  they  could  then  only  find 
actual  damages,  but  if  the  jury  found  the 
injury  was  wantonly  done  in  a  grossly  care- 
less and  reckless  way,  then  plaintiff  could 
recover  punitive  damages,  was  not  error,  on 
the  theory  that  the  words  "grossly  careless" 
imported  negligence  only;  such  words,  con- 
strued with  the  context  being  used  to  im- 
port recklessness.  Howard  v.  Atlantic  Coast 
Line  R.  Co.,  66  S.  Bw  245,  250,  83  S.  C.  240. 

OBOSSI^T      ZMPBOBABIiE      8  T  A  T  £• 
MENTS 

The  term  "grossly  improbable  state- 
ments," as  used  in  St.  1901,  p.  56,  c  51,  au- 
thorizing the  revocation  of  the  certificate  of 
a  physician  by  the  board  of  medical  exam- 
iners for  unprofessional  conduct  consisting 
of  medical  advertising  in  which  "grossly  im- 
probable statements"  are  made,  is  too  indef- 
inite and  uncertain  to  be  capable  of  enforce- 
ment where  the  statute  falls  to  define  the 
term  In  any  way,'  but  leaves  it  to  the  opin- 
ion of  the  then  board  of  medical  examiners 
in  each  particular  case.  Hewitt  v.  Board  of 
Medical  Examiners  of  the  State,  84  Pac  39- 
41,  148  Cal.  590,  8  L.  R.  A.  (N.  S.)  896,  113 
Am.  St  Rep.  315,  7  Ann.  Cas.  750. 

GROSSLY  MISLEADING 

A  statement  by  the  Board  of  United 
States  General  Appraisers  that  they  depart- 
ed from  the  ruling  made  in  Boker  v.  United 
States,  124  Fed.  59,  59  C.  C.  A.  425,  because 
it  believed  that  the  testimony  there  present- 
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ed  to  the  opurt  was  ''grossly  mlaleadlng," 
meant  that  the  protestant  in  the  case  dted, 
who  occupied  the  same  position  in  the  sub- 
sequent case,  had  railed  his  evidence  in 
such  wise  that  it  was  impossible  to  tell 
whetiier  he  faUdfled  in  124  Federal  or  in  this 
litigation.  Hermann  Boker  ft  Ck>.  T.  United 
States,  154  Fed.  174  175. 

GROUMD 

See  Break  Ground;  Depot  Grounds; 
Fair  Grounds;  On  the  Ground;  Pub- 
lic Grounds;  Reasonable  Ground;  Soft 
Ground ;   Station  Grounds ;  Unground. 

The  word  "ground"  is  defined  as  mean- 
ing land;  estate;  possession;  and  in  the 
plural,  garden;  land;  field  belonging  to  a 
homestead;  land  appropriated  to  some  spe- 
cial use;  and  the  limited  meaning  of  the 
word  "grounds,"  as  connoting  appurtenancy 
to  a  homestead  or  other  building,  is  not  ordi- 
narily to  be  adopted  unless  it  appears  from 
the  context  that  the  word  is  eaployed  in 
connection  with  some  particular  building  or 
group  of  buildings,  or 'that  there  Is  an  in- 
tent to  distinguish  between  the  "grounds" 
and  the  other  lands  of  the  same  owner. 
Trustees  of  Princeton  University  v.  Wilson, 
78  Atl.  383,  397,  78  N.  J.  Bq.  1. 

As  property 

See  Property. 

Eleotrio  ovrrent 

By  "ground,"  as  used  in  describing  diffi- 
culties attending  the  telephone  service,  is 
meant  the  interruption  of  the  current  by  the 
crossing  of  wires  or  the  breaking  and  fall- 
ing of  a  telephone  wire  to  the  earth,  or 
against  some  surface  that  acts  as  a  con- 
ductor of  electricity,  and  interrupts  its  con- 
tinued fiow  along  its  proper  wire.  Dow  v. 
Sunset  Telephone  &  Telegraph  Co.,  106  Pac. 
587,  588,  157  Cal.  182. 

Electric  wires  are  on  a  "ground  cir- 
cuit" when  the  current  is  carried  to  the  end 
of  the  line  upon  a  wire  and  there  connected 
with  the  earth,  through  which  It  returns  to 
the  place  of  generation.  If  the  wire  at  any 
intermediate  point  is  brought  into  connec- 
tion with  the  ground  by  any  good  conductor 
of  electricity,  the  current  will  use  the  short- 
er line  of  travel  thus  established.  When  the 
wires  are  on  a  metallic  circuit,  the  electric 
fluid  travels  its  entire  course  on  wires  with- 
out coming  into  contact  with  the  earth.  A 
grounding  of  the  circuit  at  any  point  will 
change  the  course  of  the  current  from  the 
wire  to  the  earth;  the  latter  medium  of- 
fering less  resistance,  and  an  electric  cur- 
rent traveling  the  line  of  least  resistance. 
Smith  V.  Missouri  ft  Kansas  Tel.  Co.,  87  S. 
W.  71,  72,  113  Mo.  App.  429. 

As  protection  against  electricity,  a  wire 
is  said  to  be  "grounded"  if  it  is  in  contact 
with  moist  earth*     New  Omaha  Thomson- 


Houston  Blectric  Light  Co.  v.  Johnson,  93 
N.  W.  778,  780,  67  Neb.  393. 

OROUND  FLOOB 

Where  a  subcontractor  agreed  to  fur- 
nish and  set  terra  cotta  arch  blocks  on  all 
floors  of  a  building  except  the  "ground  floor," 
and  the  building  had  a  cellar,  a  basement, 
and  seven  stories  above,  the  basement  floor 
being  on  the  level  of  the  street,  the  base- 
ment should  be  regarded  as  the  ground  floor, 
and  the  contractor  was  not  bound  to  set  the 
blocks  on  that  floor,  and  on  being  compelled 
to  do  so  was  entitled  to  charge  therefor  as  ex- 
tras. Isaacs  V.  Dawson,  75  N.  Y.  Supp.  337, 
338,  70  App.  Div.  232. 

The  expression,  "come  in  on  the  ground 
floor,"  indicates  a  proposal  to  enter  a  busi- 
ness transaction  on  the  same  terms  as  the 
proposer  is  or  is  to  be  admitted.  Mackenzie 
V.  Seeberger,  76  Fed.  108,  114,  22  C.  C.  A.  83. 

OBOVKB  LOABBB 

Plaintiff  when  he  sustained  the  injuries 
sued  for,  was  employed  in  defendant's  log- 
ging camp  as  a  "ground  loader";  his  duty 
being  to  pull  cars  in  place  to  be  loaded  with 
logs.  Williams  v.  Levert  Lumber  &  Shingle 
Co.,  88  South.  567,  568, 114  La.  805. 

GROUND  OF  DEFENSE 

A  demurrer  that  an  answer  does  not 
state  facts  sufficient  to  constitute  a  ''ground 
of  defense"  is  sufficient,  though  the  language 
of  the  statute  is  "cause  of  defense."  Durbin 
V.  Northwestern  Scraper  Co.,  73  N.  E.  297, 
301,  36  Ind.  App.  123. 

GROUND  OUTSIDE  OF  OR  ADJOINING 

Tenement  House  Act,  Laws  1901,  p.  910, 
c.  334,  t  91,  subd.  2,  requires  the  ceilings  of 
rooms  in  the  basement  of  a  tenement  house 
occupied  for  living  purposes  to  be  at  least  4*4 
feet  "above  the  surface  of  the  sti'eet  or 
ground  outside  of  or  adjoining  the  same." 
Held,  that  the  section  does  not  authorize  the 
occupancy  for  living  purposes  of  cellar  rooms 
whose  ceilings  are  only  two  feet  above  the 
street  surface,  though  they  are  over  seven 
feet  above  the  surface  of  an  adjoining  sunk- 
en court;  the  clause  "ground  outside  of  or 
adjoining  the  same"  being  intended  to  cover 
the  case  of  a  tenement  house  not  abutting 
upon  a  street,  or  standing  upon  a  lot  of  such 
conformation  that  as  to  some  rooms  a  height 
of  four  feet  and  six  inches  above  the  curb 
level  would  not  equal  four  feet  and  six  inches 
above  the  ground  outside  of  and  adjoining 
the  same.  People  ex  rel.  Cohen  v.  Butler, 
109  N.  y.  Supp.  900,  904,  125  App.  Div.  384. 

GROUND  RENT 

See  Irredeemable  Ground  Rent 

A  ^'ground  rent"  is  a  rent  service  and 
not  a  rent  charge  and,  being  so,  is  undoubt- 
edly apportionable  and  may  be  partially  re- 
leased without  extinguishing  the  whole. 
City  of  BalUmore  ¥.  Latrobe,  61  Atl.  203, 
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208,  101  Md.  621,  4  Add.  Cas.  1005  (citing 
Cuthbert  v.  Kuhn  [Pa.]  3  Whart  357,  31  Am. 
Dec.  513). 

A  ground  rent,  being  an  estate  of  in- 
heritance in  tbe  rent  of  lands,  is  a  freehold 
estate,  and  is  a  right  to  and  interest  in  the 
lands,  within  the  meaning  of  section  4158, 
Rev.  St.  1892,  relating  to  descent  and  distri- 
bution. McCammon  v.  Cooper,  69  N.  E.  658, 
659,  69  Ohio  St.  366. 

A  "ground  rent"  is  nothing  more  than  a 
lien,  or  even  a  charge;  it  is  an  estate  and  is 
bound  by  the  Hen  of  a  judgment  or  mortgage 
equally  with  tbe  land.  Rush  ton  v.  Lippin- 
cott,  12  Atl.  761,  764,  119  Pa.  12. 

Where  a  contract  for  the  sale  of  real  es- 
tate reserved  certain  "ground  rents,"  such 
term  did  not  in  itself  mean  a  rent  reserv^ 
under  a  lease  for  99  years  renewable  forever. 
Ward  V.  Newbold,  81  Atl.  793,  794,  115  Md. 
689,  Ann.  Cas.  1913A,  919. 

GROUND  TO  BEUEVE 

In  a  declaration  of  law  in  an  action  by  a 
trustee  in  bankruptcy  to  recover  an  alleged 
preference,  the  phrase  "ground  to  believe" 
is  equivalent  to  the  phrase  "cause  to  be- 
lieve," used  In  Bankr.  Act  July  1,  1898,  c. 
541,  §  60.  subd.  b,  30  Stat.  562,  providing  that 
if  a  bankrupt  shall  have  given  a  preference, 
and  the  person  receiving  It  shall  have  had 
reasonable  "cause  to  believe"  that  It  was  In- 
tended thereby  to  give  preference,  It  shall  be 
voidable  by  the  trustee.  Edwards  v.  Caron- 
delet  Milling  Co.,  83  S.  W.  764,  766,  108  Mo. 
App.  275  (citing  Benedict  v.  Deshel,  177  N. 
Y.  1,  68  N.  E.  999,  11  Am.  Bankr.  Rep.  20). 

GROUNDMAN 

A  "groimdman,"  as  applied  to  an  em- 
ploy6  of  a  telephone  company,  Is  of  lower 
rank  than  a  lineman,  and  his  duties  ordinari- 
ly are  to  assist  the  lineman,  and  to  generally, 
as  his  name  Indicates,  stay  on  the  ground; 
but  a  lineman  on  a  pole  in  the  performance 
of  his  duty  at  the  time  he  receives  an  elec- 
tric shock,  occasioned  by  the  breaking  of  a 
wire,  Is  entitled  to  recover  as  against  the  ob- 
jection that  he  Is  a  mere  volunteer.  Cumber- 
land Telephone,  eta,  Co.  y.  Adams  (Ky.)  91 
S.  W.  739,  741. 

GROUNDS 

See  Sufficient  Grounds. 

The  "grounds"  on  which  an  appeal  from 
a  justice  of  the  peace  is  based,  required  to  be 
stated  In  the  appellant's  statement  on  appeal 
by  Rev.  Justices*  Code,  §  100,  are  the  grounds 
mentioned  in  Rev.  Code  Civ.  Proc.  §  303. 
Ilalvorsen  v.  Myren,  121  N.  W.  782,  783,  23 
S.  D.  263. 

Rev.  St  1899,  §  7029,  enacts  that  the 
notice  to  be  served  upon  the  contestee  in  an 
election  contest  shall  specify  the  "grounds" 
upon  which  contestant  Intends  to  rely.  Sec- 
tion 7033  provides  that  every  court  author- 


jlased  to  determine  election  contests  shall  do  so 
I  in  a  summary  manner  without  formal  plead- 
ings. A  notice  stated  that  contestor  made 
contest  on  the  ground  that  there  were  many 
Illegal  and  fraudulent  votes  cast  for  contes- 
tee, the  names  of  the  voters  and  precincts 
wherein  they  voted  being  unknown,  and  tliat 
there  were  many  legal  votes  cast  for  contes- 
tor and  not  counted  for  him,  the  name  and 
precincts  being  unknown.  Held,  that  the 
notice  was  insufficient  for  Indefinlteness.  The 
word  ^'grounds,"  as  used  in  the  statute,  can 
only  mean  substantive  averments.  Informal 
perhaps,  but  in  plain  terms  setting  forth  a 
cause  of  action  upon  which  issue  may  be 
Joined  and  which  may,  at  least,  tend  to  noti- 
fy contestee  of  the  charges  he  must  face. 
Hale  V.  Stimson,  95  S.  W.  885,  888,  198  Mo. 
134. 

A  testatrix  in  one  item  of  her  will  devis- 
ed to  trustees  "my  house  and  grounds,'*  with 
all  the  buildings  standing  within  such 
grounds,  to  be  used  for  public  purposes,  and 
in  a  sulneQuent  Item  gave  the  remainder  of 
her  estate  to  the  trustees  of  a  university,  to  be 
devoted  to  the  construction  "upon  the  grounds 
of  the  said  university"  of  a  building  to  be 
used  for  certain  purposes  Held,  that  the 
term  "university"  was  not  used  to  designate 
any  building  or  group  of  buildings,  but  the 
corporation,  the  preposition  "of*  denoting  pro- 
prietorship and  not  location,  and  the  word 
"grounds"  evidently  used  in  the  latter  Item 
to  express  the  rhetorical  antithesis  l>etween 
"my  house  and  grounds,"  used  in  the  previous 
item,  upon  which  a  public  hall  and  garden 
were  to  be  established;  and  the  establish- 
ment of  the  building  upon  the  grounds  "of 
the  said  university"  will  not  be  deemed  to 
bear  a  limited  or  special  meaning  confining 
it  to  such  lands  as  lie  immediately  adjacent 
to  and  are  used  in  connection  with  the  exist- 
ing buildings  of  the  university,  but  to  em- 
brace any  land  owned  by  the  university  so 
located  as  to  make  the  building  to  be  erected 
available  for  the  purposes  Intended;  and  a 
tract  not  contiguous  to  the  original  and  cen- 
tral campus  upon  which  the  existing  univer- 
sity buildings  are  situated,  but  separated 
therefrom  In  part  by  a  railroad,  in  part  by  a 
public  street,  and  In  part  by  land  of  other 
owners,  the  only  communications  between  the 
tract  and  the  central  campus  being  by  means 
of  streets  or  lanes,  would  be  "grounds  of  the 
said  university,"  within  the  meaning  of  the 
win,  where  owned  by  the  university.  Trus- 
tees of  Princeton  University  v.  Wilson,  78 
Atl.  393,  395,  78  N.  J.  Eq.  L 

GROUSE 

Laws  1900,  c.  20,  t  140,  defines  "grouse" 
as  used  In  the  game  law  as  Including  ^'rulfed 
grouse,  partridge,  and  every  member  of  tiie 
grouse  family."  People  ex  rel.  Sllz  v.  Hes- 
terberg,  96  N.  Y.  Supp.  286,  290,  109  App. 
Dlv.  295. 
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Grout*'  la  a  thin  watery  concrete  in 
which  the  proportion  or  bulk  of  water  Is 
large.  Asbestos  Shingle,  Slate  &  Sheathing 
Go.  y.  H.  W.  Johns-Manvllle  Co.,  189  Fed. 
608,  610. 

The  term  "grout,"  as  defined  in  Mahan's 
Civil  Engineering,  is  applied  to  any  mortar 
in  a  thin  or  fluid  state;  and  the  terms 
"concrete"  and  "beton"  to  mortars  incorpo- 
rated with  gravel  and  small  fragments  of 
stone  or  brick.  The  difference  between  grout 
and  concrete  is  stated,  by  the  text-books  to 
consist  in  the  fact  that  grout  is  fluid  enough, 
or  prepared  in  such  plastic  condition  as  to 
flow  readily,  and  thus  may  be  employed  in 
fiUiBg  in  cracks  and  apertures,  where  a  more 
solid  or  resistant  material,  like  concrete, 
could  not  be  made  to  enter  all  parts  of  the 
opening,  and  where  even  tamping  would  not 
accomplish  the  desired  object,  if  the  space 
would  allow  that  method  of  distributing  the 
substance  itself.  Donaldson  y.  Roksament 
Stone  Co.,  170  Fed.  192,  193. 

GROVE 

The  Century  Dictionary  defines  a 
"grove"  as  a  group  of  trees  of  indefinite  ex- 
tent but  not  large  enough  to  constitute  a 
forest;  especially  such  a  group  considered 
as  furnishing  shade  for  avenues  and  walks. 
It  is  common  knowledge  that  a  grove  is  the 
nucleus  of  a  park  or  pleasure  ground  for 
the  people,  so  that  a  plan  showing  an  open 
square  marked,  "A  Grove,"  colored  in  green, 
with  paths  through  it,  and  an  announce- 
ment that  the  grove  had  been  set  apart  as 
a  pubUc  park,  was  suflQdent  to  establish  a 
dedication  as  a  park ;  the  fact  that  the  word 
"grove"  was  used  instead  of  "park"  being  im- 
material. Morrow  v.  Highland  Grove  Trac- 
tion Co.,  69  Ati.  41,  42,  219  Pa.  619,  123  Am. 
St.  Rep.  677. 

GROW 

GRCW  DUE 

P.  L.  1892,  p.  369,  authorizes  mechanics 
and  materialmen  performing  work  on  public 
buildings  to  file  a  notice  and  claim  of  lien 
for  the  amount  due,  and  section  5,  p.  371,  de- 
clares that  such  lien  extends  to  any  funds 
which  may  be  due  or  grow  due  to  the  con- 
tractor under  the  contract  when  the  lien 
claim  is  filed.  Held,  that  the  phrase  ''be  due 
or  to  grow  due  under  the  contract"  clearly 
refers  to  the  portion  of  the  contract  price 
which  remains  unpaid  when  the  lien  claim 
is  filed.  Somers  Brick  Co.  v.  Souder,  61  AtL 
840,  842,  70  N.  J.  Eq.  388. 

GROlXriNG  CROPS 

Growing  ginseng,  a  plant,  the  roots  of 
which  are  the  marketable  and  valuable  part, 
and  which  require  7  to  15  years  to  mature, 
is  for  purpose  of  taxation  part  of  the  real 


estate,  and  not  personalty,  or  within  St 
1898,  I  1038,  subd.  11,  exempting  from  taxa- 
tion a  number  of  articles  of  personal  proper- 
ty and  "growing  crops";  this  evidently  re- 
ferring to  annual  crops,  which  are  common- 
ly treated  like  personalty.  Kuehn  v.  City 
of  Antigo,  120  N.  W.  823,  824,  139  Wis.  132, 
131  Am.  St.  Rep.  1043. 

As  appnrtenanoe 

See  Appurtenance — ^Appurtenant. 

GROWING  GINSENG 

As  growing  crop,  see  Growing  Crops. 

GROWING  GRAIN 

As  land,  see  Land. 

GROW^ING  OUT  OF  MARRIAGE  REI«A- 
TION 

See  Property  Growing  Out  of  Marriage 
Relation. 

GROWING  TIMBER 

See  Real  Property. 

GROWLER 

The  term  "growler"  Is  slang  United 
States  for  a  vessel,  as  a  pitcher,  jug,  pall,  or 
can,  brought  by  a  customer  for  beer.  Culli- 
nan  v.  Horan,  102  N.  Y.  Supp.  132,  135,  116 
App.  Div.  711  (quoting  Cent  Diet.). 

GROWTH 

Where  one  conveyed  to  another  "all  the 
timber  and  growth  of  timber"  on  certain 
land,  with  the  privilege  of  at  all  times  enter- 
ing on  the  land  and  removing  the  timber,  the 
instrument  included  timber  to  be  subsequent- 
ly grown;  **timber"  being  defined  as  wood 
or  forest  land,  and  the  term  "growth"  being 
defined  as  that  which  has  grown  or  is  grow- 
ing, anything  produced,  a  product,  the  word» 
in  such  circumstance  not  being  synonymous. 
Baker  v.  Kenney,  124  N.  W.  901,  904,  145 
Iowa,  638,  1.39  Am.  St  Rep.  456. 

The  word  **growth,"  as  used  in  refer- 
ence to  the  wood  growing  on  a  lot,  though 
plainly  generic  in  meaning,  and  Including  all 
the  wood  upon  the  lot,  when  used  in  a 
contract  by  the  owner  of  land  will  not  be' 
construed  by  arbitrary  definitions  of  the 
word,  and  the  question  will  be  as  to  what  was 
intended  by  the  party  using  it  Plaintifl!  of- 
fered to  purchase  defendant's  standing 
"timber"  for  $700,  to  which  defendant  re- 
plied that  she  would  not  take  less  than  $900 
for  the  timber,  after  which  plaintiff  again 
wrote:  "I  agree  to  take  it  at  your  price  and 
Inclose  check  for  $100.  •  ♦  ♦  I  to  buy 
all  the  growth."  Held,  that  this  letter  was 
not  an  acceptance  of  defendant's  offer  to  sell 
the  "timber"  for  $900,  in  the  absence  of 
proof  that  the  words  "growth"  and  "timber"^ 
were  used  synonymously  by  both  parties. 
Lord  V.  Meader,  60  Aa  434,  435,  73  N.  H. 
185. 
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GRUBSTAKE 

"'Grubstake'  contracts  have  sometimes 
been  called  prospecting  partnerships,  and  are 
said  to  partake  ot  the  character  of  qualified 
partnerships.  Yet,  unless  the  agreement  goes 
beyond  the  mere  furnishing  of  supplies  in 
consideration  of  a  participation  in  the  dis- 
coveries, the  word  *partnership*  is  improper- 
ly used  and  is  misleading.  It  Is  simply  a 
common  venture,  wherein  one,  called  the 
'outfitter,*  supplies  the  *grub,'  and  the  other, 
called  the  'prospector,*  performs  the  labor, 
and  all  discoveries  inure  to  the  benefit  of 
the  parties  in  the  proportion  fixed  by  the 
agreement  The  prospector  has  the  right  to 
insist  on  the  outfitter  performing  his  part 
of  the  agreement  as  a  condition  precedent  to 
participation  in  such  discoveries.  Should  he 
fail  to  do  so,  the  prospector  may  discover  and 
locate  for  his  own  advantage,  free  from  any 
obligation  to  the  outfitter.  •  •  ♦  Is  it  es- 
sential to  a  right  in  property  under  a  grub- 
stake contract  that  such  property  be  acquired 
by  means  of  the  grubstake  furnished,  and 
pursuant  to  such  contract?  ♦  •  ♦  The 
•grubstake*  contract,  properly  speaking,  ap- 
plies to  the  search  for  and  location  of  mines 
on  the  public  domain.  •  ♦  •  We  fre- 
quently encounter  cases  where  the  object  of 
the  venture  is  not  only  to  search  for  and 
discover  mines,  but  also  to  work  and  de- 
velop them,  and  conduct  a  general  mining 
business.  This  is  something  more  than  a 
*grut:stake'  contract  Such  an  agreement 
constitutes  a  partnership.**  Costello  v.  Scott, 
93  Pac.  1,  7,  30  Nev.  43  (quoting  and  adopt- 
ing definition  in  2  lindl.  Mines  [2d  Ed.]  i 
8S8,  p.  1565  et  seq.). 

A  "grubstake**  contract  is  an  agreement 
between  two  or  more  persons  to  thereafter  lo- 
cate mines  upon  the  public  domain  by  their 
joint  aid,  effort,  labor,  or  expense,  whereby 
each  is  to  acquire,  by  virtue  of  the  act  of  lo- 
cation, such  an  Interest  in  the  mine  as  is 
agreed  on  in  the  contract  The  title  accrues 
to  each  as  an  original  locator,  though  the 
location  be  made  in  the  name  of  one  or  more 
of  the  parties  only.  ESach  party  to  the  grab- 
stake  contract  not  named  in  the  location  no- 
tice becomes,  nevertheless,  an  equitable  own* 
er  and  tenant  in  common  with  those  named. 
Such  a  contract,  when  clearly  established, 
will  be  enforced  in  equity.  Marks  v.  Gkitefl, 
2  Alaska,  519,  523. 

A  "grubstake"  contract  is  an  agreement 
between  two  or  more  persons  to  locate  mines 
upon  the  public  domain  by  their  joint  aid, 
effort,  labor,  or  expense,  whereby  each  is  to 
acquire,  by  virtue  of  the  act  of  location,  such 
an  interest  in  the  mine  as  is  agreed  on  in  the 
contract  The  title  accrues  to  each  as  an 
original  locator,  though  the  location  be  made 
in  the  name  of  one  or  more  of  the  parties 
only.  Such  a  contract,  whether  oral  or  writ^ 
ten,  when  clearly  established^  will  be  enforc- 1 


ed  in  equity.    Elliott  t,  Elliott,  3  AlaskEf 
352,  36S. 
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As  medicinal  preparation. 
Preparation. 


see  Medicinal 
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GVABANTISEB 

See  Previous  Indorsements  Guaranteed; 
Quality  Guaranteed;  Title  Guaran- 
teed. 

GVARANTOB 

One  who  writes  his  name  on  the  back 
of  a  nonnegotiable  note  to  give  credit  there- 
to is  a  "guarantor,**  and  is  prima  facie  bound 
to  pay  the  note  on  the  principal's  default, 
without  demand  or  notice.  Tilden  v.  Goldy 
Mach.  Co.,  98  Paa  39,  9  GaL  App.  9  (quoting 
and  adopting  definition  In  First  Nat  Bank 
of  San  Diego  v.  Babcock,  29  Pac.  415,  94 
Cal.  96,  28  Am.  St  Rep.  94). 

The  transferror  of  a  nonnegotiable  writ- 
ten contract  does  not,  by  signing  his  name 
on  the  back  of  it,  make  himself  liable  as  mak- 
er, guarantor,  or  Indorser,  within  Rem.  & 
Bal.  Ck>de,  i  6250,  providing  that  the  dis- 
counting of  commercial  paper,  w^ere  the  bor- 
rower makes  himself  liable  as  maker,  guar- 
antor, or  indorser,  shall  be  considered  as  a 
loan  for  the  purpose  of  the  chapter  relat- 
ing to  usury.  Thomson  y.  Koch,  113  Pac 
1110,  1111,  62  Wash.  438. 

Where  one  appointed  agent  signs  a  con- 
tract containing  stipulations  as  to  his  duties 
and  compensation,  and  afterwards.  In  a  dif- 
ferent contract,  signed  by  two  other  persons, 
to  which  the  agent  is  not  a  signatory  party, 
it  is  agreed  that  the  signers  thereof  will, 
upon  the  agent's  failure  to  pay  and  notice 
thereof,  pay  his  indebtedness  arising  under 
the  agency,  the  liability  of  the  signers  of 
the  latter  contract  is  that  of  "guarantors." 
Musgrove  v.  D.  E.  Luther  Pub.  Co.,  63  S.  EL 
52,  54,  5  Ga.  App.  279. 

As  creditor 

See  Creditor. 

GUARANTY 

See  Conditional  Guaranty;  Continuing 
Guaranty;  Continuous  Guaranty;  Gen- 
eral Guaranty;  Special  Guaranty;  Un- 
limited Guaranty. 

•*A  'guaranty*  is  a  contract  by  which 
one  person  is  bound  to  another  for  the  due 
fulfillment  of  a  promise  or  engagement  of  a 
third  party.**  Miller  v.  Lewiston  Nat  Bank, 
108  Pac.  901,  909,  18  Idaho,  124. 

The  word  "guaranty"  has  an  established 
meaning,  and  ordinarily  implies  an  under- 
taking by  one  person  that  another  will  per- 
form some  'engagement    Bailey  ¥•  Miller,  91 
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N.  E.  24,  45  Ind.  App.  475  (dting  4  Words 
and  Phrases,  p.  3179). 

Webster  defines  "guaranty"  as:  "In  law 
and  common  usage:  An  undertaking  to  an- 
swer for  the  payment  of  some  debt,  or  the 
performance  of  some  contract  or  duty,  of 
another,  in  case  of  the  failure  of  such  other 
to  pay  or  perform;  a  guaranty;  a  warran- 
ty; a  security.  In  law  and  common  usage: 
To  undertake  or  engage  that  another  per- 
son shall  perform  (what  he  has  stipulated); 
to  undertake  to  be  answerable  for  (the  debt 
or  default  of  another) ;  to  engage  to  answer 
for  the  performance  of  (some  promise  or  du- 
ty by  another)  in  case  of  a  failure  by  the 
latter  to  perform;  to  undertake  to  secure 
(something)  to  another,  as  in  the  case  of  a 
contingency."  Storey's  defines  it  as:  "A 
guaranty  is  an  undertaking  by  one  person  to 
be  answerable  for  the  payment  of  some  debt, 
or  the  due  performance  of  some  contract  or 
duty,  by  another  person,  who  himself  re- 
mains liable  to  pay  or  perform  the  same." 
The  court,  with  these  and  other  definitions 
in  mind,  holds  that  an  agreement  between 
defendants  and  others  by  their  agents  as 
parties  of  the  first  part  and  plaintiff  as  par- 
ty of  the  second  part,  reciting  that  plaintiff 
had  made  advances,  and  agreed  to  make 
further  advances,  to  enable  defendants  to 
bid  for  certain  property  which  was  to  be 
sold  at  Judicial  sale,  and  provided  that  a 
stated  part  of  such  advances  should  be  se- 
cured by  a  mortgage  on  the  property  "to  be 
acquired,"  and  that  when  necessary  powers 
of  attorney  were  received  the  agreement 
should  be  supplemented  by  a  formal  mort- 
gage; that  the  remainder  of  the  sums  ad- 
vanced "shall  be  secured  by  the  Joint  and 
several  personal  guaranty  of  said  parties 
of  the  first  part,"  and  be  paid  in  installments 
as  therein  specified,  was  not  a  guaranty. 
Guaranty  Trust  Co.  of  New  York  v.  Koeh- 
ler,   187  Fed.   192,  200. 

A  "guaranty"  is  a  promise  to  answer  for 
the  payment  of  some  debt  or  the  perform- 
ance of  some  duty  in  case  of  the  failure  of 
another  who  is  in  the  first  instance  liable  to 
such  payment  or  performance.  Olymer  v. 
Terry,  109  S.  W.  1129,  1131,  50  Tex.  Civ. 
App.  300;  Cowan  v.  Roberts,  46  S.  E.  979, 
980,  134  N.  C.  415,  65  L.  R.  A.  729,  101  Am. 
St.  Rep.  845;  ^-'Ruberg  v.  Brown,  51  S.  B. 
96,  98,  71  S.  C.  287  (quoting  and  adopting 
definition  In  Carroll  Savings  Bank  v.  Stroth- 
er,  22  8/  C.  555) ;  Ricker  Nat.  Bank  v.  Stone, 
97  Pac.  577,  579,  21  Okl.  833  (quoting  and 
adopting  definition  In  Black,  Law  Diet.  p. 
550). 

A  "guaranty"  Is  a  promise  to  answer 
for  the  payment  of  some  debt  or  the  per- 
formance of  some  duty  in  case  of  the  failure 
of  another  who  is  himself  in  the  first  in- 
stance liable  to  such  payment  or  perform- 
ance, and  the  debt  or  duty  may  be  either 
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(present  or  prospective.  J.  L.  Mott  Iron 
Works  v..  Clark,  69  S.  E.  227,  228,  87  S.  C. 
199. 

"The  definition  of  a  'guaranty*  by  text- 
writers  is  an  undertaking  by  one  person  that 
another  shall  perform  his  contract  or  ful-* 
fill  his  obligation  or  that,  if  he  does  not,  the 
guarantor  will  do  it  for  him.  A  guarantor 
of  a  bill  or  note  is  said  to  be  one  who  en- 
gages that  the  note  shall  be  paid  but  is 
not  an  indorser  or  surety."  A  guarantor  of 
a  note  at  its  maturity,  by  writing  his  name 
across  the  back  thereof,  is  not  entitled  to 
notice  of  nonpayment  and  failure  of  the 
payee  to  give  notice  of  nonpayment  until 
the  maker,  who  was  solvent  at  the  maturity 
of  the  note,  became  insolvent,  did  not  dis- 
charge the  guarantor,  though  he  was  ob- 
liged to  pay  the  debt  and  was  unable  to  en- 
force payment  thereon  against  his  principal. 
Pfaelzer  v.  Kau,  69  N.  B.  914,  916,  207  111. 
116  (quoting  and  adopting  definition  in  2 
Para.  Bills  &  N.  117). 

"Guaranty  is  an  undertaking  by  one  per- 
son that  another  shall  perform  his  contract 
or  fulfill  his  obligation,  and  that  in  case  he 
does  not  do  so  the  guarantor  will  do  it  for 
him.  A  guarantor  of  a  bill  or  note  is  one 
who  engaged  that  the  note  shall  be  paid." 
Northern  State  Bank  of  Grand  Foi^s  v.  Bel- 
lamy, 125  N.  W.  888,  890,  19  N.  D.  509,  31 
li.  R.  A.  (N.  S.)  149. 

The  word  "guaranty"  may  be  used  to 
create  an  obligation  to  Indemnify  one  against 
loss,  and  no  recovery  may  be  had  on  a  con- 
tract to  indemnify  until  actual  damage  is 
sustained.  Norris  v.  Reynolds,  116  N.  Y. 
Supp.  106,  108,  131  App.  Div.  818. 

A  "guaranty"  is  a  contract— an  "aggre- 
gatio  mentlum."  A  letter  stating,  in  answer 
to  an  inquiry  as  to  the  general  standing  of 
a  'certain  person,  that  the  writer  regarded 
him  as  reliable  and  trustworthy,  with  whom 
the  samples  and  sales  of  the  addressee  of 
the  letter  would  be  entirely  safe,  especially 
as  all  goods  that  might  be  shipped  would 
come  direct  to  the  warehouses  of  the  writer, 
and  payment  for  such  goods  would  be  made 
by  the  writer. to  the  addressee,  did  not  con- 
stitute a  "guaranty"  by  the  writer  of  pay- 
ment for  goods  which  the  addressee  might 
ship  to  the  person  as  to  whose  standing  in- 
quiry was  mada  W.  T.  Hughes  &  Co.  v. 
Peper  Tobacco  Warehouse  6o,,  51  8.  E.  793, 
139  N.  0.  158. 

A  "guarantor"  does  not  contract  that  his 
principal  will  pay,  but  simply  that  he  Is 
able  to  do  so.  Before  an  action  can  be 
maintained  against  a  guarantor,  therefore, 
it  must  be  shown  that  the  principal  is  un- 
able to  perform.  Musgrove  v.  D.  E.  Luther 
Pub.  Co.,  63  S.  B.  52,  54,  5  Ga.  App.  279 
(quoting  and  adopting  the  definition  in  Man- 
ry  V.  Waxelbaum  Co.,  33  S.  E.  701,  108  Ga. 
14,  17). 


GUARANTY 


802 


GUARANTY 


An  agreement  whereby  S.  turned  over  ^o 
defendant  all  of  his  book,  accounts,  bills  re- 
ceivable, etc.,  and  all  the  balance  of  the 
money,  and  defendant  received  them  and 
stipulated  as  a  consideration  therefor  that 
he  would  pay  all  the  Indebtedness  of  S.,  con- 
tracted on  account  c^  mercantile  business 
conducted  by  him,  was  an  agreement  by  de- 
fendant for  the  payment  of  his  own  debts, 
and  not  in  the  nature  of  a  "guaranty." 
Grimsrud  Shoe  Co.  v.  Jacisson,  115  N.  W. 
656,  659,  22  S.  D.  114. 

A  state  bank  was  chargeable  with  no- 
tice that  the  credit  and  resources  of  a  na- 
tional bank  were  being  used  unlawfully 
where  the  national  bank's  president  had 
written  the  state  bank  obligating  his  bank 
unconditionally  to  pay  all  checks  of  the  cor- 
poration not  over  $5,000,  and  the  national 
bank  afterwards  wired  that  it  would  ''pro- 
tect" the  corporation's  checks  for  $5,000 
weekly  In  excess  of  "present  guaranty,"  and 
would  pay  checks  in  excess  of  "guaranty" 
during  the  current  week,  as  "guaranty"  does 
not  signify  an  obligation  of  the  bank  to  pay 
checks  which  it  was  its  duty  to  pay.  Mer- 
chants' Bank  of  Valdosta  v.  Baird,  160  Fed. 
642,  645,  90  C.  C.  A.  338,  17  L.  R  A.  (N.  S.) 
526. 

Where  a  witness,  during  his  testimony 
In  a  personal  injury  action  as  to  the  safety* 
of  staging  erected  outside  of  a  building,  stat- 
ed that  the  staging  supported  by  Iron  hooks 
of  the  size  named  would  hold  a  certain  weight, 
and  that  he  would  "guarantee"  it  to  hold 
that  much,  the  use  of  the  word  "guarantee" 
was  inapt  and  was  used  only  as  a  strong  ex- 
pression of  opinion.  Lewis  v.  John  Crane 
&  Sons,  62  Atl.  60-63,  78  Vt.  216. 

An  "agreement  to  keep  in  repair"  for  a 
period  of  twelve  months,  contained  in  a  con- 
tract for  street  paving,  is  a  mere  "guar- 
anty" of  good  work,  and  not  a  contract  for 
repairs  within  the  meaning  of  a  charter  re- 
quiring repairs  of  streets  and  highways  to 
be  paid  out  of  the  general  revenue  of  the 
city.  Allen  v.  Labsap,  S7  S.  W.  926,  929,  188 
Mo.  692,  3  Ann.  Cas.  306. 

Aooeptanee  and  notice  thereof  ' 

A  written  and  signed  offer  of  guaranty 
made  by  one  party  to  another  is  not  a  com- 
pleted agreement  until  it  is  delivered  to  and 
accepted  and  acted  upon  by  the  party  for 
whose  indemnity  it  Is  given.  Irving  Nat. 
Bank  v.  ElUs,  64  Atl.  1071,  74  N.  J.  Law,  42. 

The  true  test  in  determining  whether  a 
"guaranty"  is  In  fact  an  offer  of  guaranty 
or  an  absolute  guaranty  is  whether  there 
is  mutual  assent  A  guaranty  signed  by  the 
guarantor  without  any  previous  request  of 
the  other  party  and  in  his  absence,  for  no 
consideration  moving  between  them  except 
future  advances  to  be  made  to  the  principal 
debtor,  Is,  in  legal  effect,  aU  offer  or  pro- 
posal on  the  part  of  the  guarantor  which  1 


requires  an  acceptance  to  complete  the  con- 
tract Mr.  Justice  Gray  summarizes  the 
rule  as  follows:  "A  contract  of  guaranty, 
like  every  other  contract,  can  only  be  made 
by  mutual  assent  of  the  parties.  If  the  guar- 
anty is  signed  by  the  guarantor  at  the  re- 
quest of  the  other  party  or  if  the  latter's 
agreement  to  accept  is  contemporaneous  with 
the  guaranty  or  if  the  receipt  from  him  of 
a  valuable  consideration,  however  small,  is 
acknowledged  in  the  guaranty,  the  mutual 
assent  is  proved,  and  the  delivery  of  the 
guaranty  to  him,  or  for  his  use,  completes 
the  contract  But  if  the  guaranty  is  signed 
by  the  guarantor  without  any  previous  re- 
quest of  the  other  party,  and  in  his  absence, 
for  no  consideration  moving  between  them 
except  future  advances  to  i>e  made  to  the 
principal  debtor,  the  guaranty  is,  In  legal 
effect,  an  offer  or  proposal  on  the  part  of 
the  guarantor,  needing  an  acceptance  by  the 
other  party  to  complete  the  contract"  Stand- 
ard Sewing  Mach.  Co.  v.  Church,  92  N.  W. 
805,  806,  11  N.  D.  420  (quoting  and  adopting 
Davis  Sewing  Mach.  Co.  v.  Richards,  6  Sup. 
Ct  173,  115  U.  S.  524,  29  L.  Ed.  480). 

As  abf  olnte  aKreement 

To  "guarantee  the  payment"  of  a  sum  of 
money,  in  an  appropriate  context,  imports 
a  direct  undertaking  to  pay  the  sum  in  a 
given  event  and  not  a  mere  promise  to  be- 
come answerable  for  the  default  of  another. 
Perkins-Goodwin  Co.  v.  Hart,  83  Atl.  877, 
878,  83  N.  J.  Law,  471. 

On  the  insolvency  of  a  trustee,  his  bonds- 
men entered  into  an  agreement  whereby  the 
trustee  made  certain  notes  to  cover  the 
amount  of  his  indebtedness  to  the  trust  fund 
and  assigned  a  certain  policy  of  Insurance 
to  secure  the  same;  the  said  bondsmen  agree- 
ing to  "guarantee  to  pay  as  the  same  be- 
comes due  all  assessments  and  premiums" 
necessary  to  keep  the  Insurance  in  full  force 
so  long  as  any  of  the  notes  remain  unpaid. 
Held  that,  while  the  term  "guarantee"  was 
used  in  the  agreement,  the  promise  on  the 
part  of  the  defendants  to  pay  the  premiums 
was  an  original  promise,  and  not  a  guaran- 
ty. Merritt  v.  Haas,  129  N.  W.  379,  380,  113 
Minn.  219. 

Af  agree  or  promise 

A  building  contract  proi^ded  that  the 
work  and  materials,  except  the  mason  work, 
should  be  sublet,  and  provided  the  time  for 
making  payments  for  the  work  sublet  and 
the  mason  work.  Plaintiff  guaranteed  the 
proper  performance  of  such  subcontracts  and 
to  save  the  owner  harmless  against  all  claims 
for  damages  arising  in  the  construction  of 
the  building,  and  against' all  mechanics'  Uens. 
Plaintiff  agreed  and  guaranteed  that  the 
building  should  be  completed  by  March  1st, 
and,  If  not,  to  relinquish  $10,000  of  the  $20,- 
000  compensation  payable.  Plaintiff  express- 
ly guaranteed  that  the  total  cost  of   the 
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building  should  not  exceed  a  certain  sum  and 
that  all  saying  of  expense  under  that  amount 
should  inure  to  the  owner,  and  all  cost  above 
it  should.be  paid  by  plaintiff.  The  contract 
further  provided  that,  in  consideration  of  the 
performance  of  the  foregoing  agreements  and 
conditions,  in  addition  to  the  payments  un- 
der the  subcontracts  and  the  cost  of  mason 
work  mentioned,  the  owner  agreed  to  pay 
plaintiff  the  sum  of  $20,000,  which  should  be 
In  full  for  the  performance  of  the  contract 
and  the  completion  of  the  building  at  what- 
ever time  completed,  including  all  office  ex- 
penses, etc.,  $5,000  payable  when  the  roof 
was  tight,  $5,000  when  the  work  was  prac- 
tically finished,  and  the  remaining  $10,000 
when  completely  finished  according  to  the 
architect's  certificate,  and  further  provided 
that  the  owner  should  pay  the  actual  cost 
of  the  mason  work  and  architect's  services, 
and  required  plaintiff  to  keep  a  set  of  books 
showing  exi)enditures,  etc.  The  owner  claim- 
ed that  the  contract  contained  two  independ- 
ent Agreements,  the  first  of  which  was  to 
furnish  the  labor  and  materials  for  the  build- 
ing in  consideration  of  the  cost  thereof,  and 
the  second  was  the  promises  termed  "guar- 
antees," the  consideration  of  which  was  $20,- 
000  if  the  building  was  completed  within  the 
time  specified,  and  $10,000  if  not,  and  that 
as  the  building  was  not  completed  within 
the  specified  time,  plaintiff  could  only  recov- 
er the  latter  sum.  Held,  that  the  word 
"guarantee"  was  not  used  technically,  but  as 
a  synonym  of  "agree"  or  "promise,"  and  the 
contract  constituted  but  one  agreement,  the 
consideration  of  which  was  the  amount  of 
the  subcontracts,  cost  of  mason  work,  and  a 
lump  sum  of  $20,000.  Richard  Deeves  &  Son 
V.  Manhattan  Life  Ins.  Co.,  88  N.  E.  395,  398, 
195  N.  Y.  324. 

Where  a  building  contract  specified  the 
exact  construction  desired,  and  stipulated 
that  the  floor  was  "to  be  'guaranteed  and 
kept  in  repair*  for  two  years,"  tlie  stipula- 
tion did  not  import  an  agreement  to  keep  the 
floor  water-tight,  but  meant  only  a  guaranty 
that  the  work  and  materials  which  the  de- 
fendant was  to  supply  should  remain  in  good 
order  and  condition  for  the  specified  time, 
and  the  defendant  could  not  be  held  to  guar- 
antee that  the  prescribed  mode  of  construc- 
tion would  produce  a  water-tight  fioor. 
Erickson  v.  George  B.  H.  Macomber  Co.,  97 
N.  E.  615,  616,  211  Mass.  311. 

As  eoUateral  agreement 

"Of  course,  there  is  no  dispute  as  to  the 
primary  meaning  of  'guaranty.'  It  is  a  col- 
lateral undertaking  to  pay  a  debt  or  perform 
some  other  duty  in  case  of  the  failure  of 
another  person  who  is,  in  the  first  instance, 
liable  to  such  payment  or  performance. 
*  •  •  But  while  this  is  the  primary  mean- 
ing, it  is  clear  that  the  word  may  be  used  in 
sHidi  a  connection  with  other  words  as  to  con- 
stitute aa  original  contract  or  undertaking. 


♦  ♦  •  •*  Where  defendant  executed  a  note 
to  plaintiff  at  the  foot  of  which,  on  the  same 
paper  and  on  the  same  side  on  which  it  was 
written,  two  of  his  codefendants  before  de- 
livery signed  an  indorsement  as  follows: 
"Waiving  demand  and  notice,  we  hereby 
guarantee  the  payment  of  this  note,  any  fu- 
ture payment  on  account  of  either  principal 
or  interest,  not  releasing  us  as  guarantors," 
and  plaintiff  in  advancing  the  money  relied 
on  the  security  given  to  the  note  by  their 
signatures,  all  the  defendants  were  joint  and 
several  makers  primarily  liable,  and  not 
"guarantors."  Atwood  v.  Lester,  40  Atl.  867, 
870,  20  R.  I.  660  (citing  and  adopting  Sturges 
V.  Bank  of  Circleville,  11  Ohio  St.  168,  78  Am. 
Dec.  296 ;  Gallagher  v.  Nichols,  60  N.  Y.  444 ; 
Dole  V.  Young,  24  Pick.  [41  Mass.]  252 ;  and 
Story,  Prom.  Notes,  §  461). 

A  contract  of  "guaranty"  of  payment 
of  a  promissory  note  is  a  contract  separate 
and  apart  from  the  note  itself.  Lemmert  v. 
Gnthrie  Bros.,  93  N.  W.  1046,  1049,  69  Neb. 
499,  62  L.  E.  A.  954,  lU  Am.  St.  Rep.  561. 

"  'Guaranty'  is  an  undertaking  to  an- 
swer for  another's  liability  and  collateral 
thereto.  It  is  a  secondary,  and  not  a  prim- 
ary, obligation."  Where  plaintiffs  leased  to 
defendant  floor  space  in  a  store,  the  lease 
providing  that  the  receipts  by  defendant 
should  be  turned  over  to  plaintiff,  that  de- 
fendant guaranteed  that  the  gross  receipts 
from  his  business  should  amount  to  certain 
sums,  and  agreed  to  pay  plaintiff  a  certain 
per  cent,  on  the  difference  between  the  actual 
receipts  and  a  certain  sum,»  should  the  re- 
ceipts be  less  than  that  sum,  the  word 
"guaranteed"  was  not  used  in  a  technical 
sense,  but  to  express  defendant's  confident 
estimate  as  to  the  amount  of  the  gross  re- 
ceipts. Shartenberg  &  Robinson  v.  EUbey, 
62  Atl.  979,  981,  27  R.  I.  414. 

As  a  cononrrent  aereement 

The  employment  of  the  word  "guaranty" 
implies,  when  it  does  not  appear  to  the  con- 
trary, that  the  entire  matter  was  one  concur- 
rent act,  and  the  contract  of  guaranty  was 
part  of  the  original  agreement,  supported  by 
the  same  consideration.  Great  Western 
Printing  Co.  v.  Belcher,  104  S.  W.  894,  895, 
127  Mo.  App.  133. 

Consideration 

A  "guaranty"  is  an  obligation  to  pay  the 
debt  of  another  on  consideration  of  a  benefit 
flowing  to  the  guarantor.  A  contractor  was 
under  contract  with  the  city  of  Albany  to 
bore  for  it  an  artesian  well.  In  order  to  ob- 
tain materials  necessary  to  the  completion  of 
his  contract,  he  requested  the  municipal  au- 
thorities to  pay  to  a  dealer  in  such  materials 
a  portion  of  the  amount  that  would  be  due 
him  on  the  completion  of  his  contract,  up  to  a 
certain  amount.  This  sum  was  in  payment 
for  materials  already  bought,  but  not  paid 
for,  as  well  as  for  materials  subsequently  to 
be  purchased.    The  city  agreed  to  do  this, 
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and  BO  notified  the  dealer,  who  famished  the 
materials  on  the  faith  of  this  agreement. 
There  was  no  obligation  on  the  part  of  the 
city  to  pay  any  money  unless  the  contract 
was  fulfilled,  and  it  was  distinctly  under- 
stood that  the  money  to  be  paid  was  only  a 
part  of  that  which  would  be  due  to  the  con- 
tractor. Held,  that  the  agreement  of  the  city 
was  not  a  contract  of  'guaranty*  or  surety- 
ship, and  was  not  in  contravention  of  article 
7,  i  6,  par.  1,  of  the  Constitution  of  Georgia 
(GiT.  Code  1895,  §  5801),  and  that  a  demurrer 
to  a  petition  containing  such  allegations  was 
properly  overruled.  City  of  Albany  v.  Cam- 
eron &  Barkley  Co.,  49  S.  E.  798,  799,  121 
Ga.  749  (citing  6  Bnc  Dig.  811;  Civ.  Code 
1895,  §  2966;  Manry  v.  Waxelbaum,  S3  S.  B. 
701, 108  Ga.  14). 

ladoraement  distinsuisHed 

The  material  difference  between  "guaran- 
ty" and  "indorsement"  of  a  note  as  referable 
to  the  original  payee  is  as  to  the  extent  of 
liability  when  measured  by  the  diligence  due 
from  the  creditor,  in  order  to  charge  the 
guarantor  or  indorser;  both  being  agree- 
ments to  pay  the  note.  Walcott  v.  Carpenter 
(Tex.)  132  S.  W.  981,  982. 

Where  the  president  of  a  bank  declined 
to  discount  certain  corporate  notes  unless 
the  payment  was  guaranteed  by  the  personal 
indorsement  of  two  of  the  oflicers  of  the  cor- 
poration, the  word  indorsement  was  not  used 
in  its  technical  sense,  but  only  to  mean  that 
the  bank  demanded  "guaranty"  of  such  of- 
ficers. Keyser  ▼.  Warfield,  63  Atl.  217,  218. 
103  Md.  161.    • 

A  writing  on  the  back  of  a  note  by  its 
payee  guaranteeing  its  payment  at  maturity, 
and  waiving  notice  of  nonpayment  and-  de- 
mand, is  an  indorsement  Mullen  y.  Jones, 
112  N.  W.  1048,  102  Minn.  72. 

Where,  in  an  action  on  a  note  and  on  a 
written  guaranty,  executed  by  defendant,  the 
note  and  a  guaranty  thereof  by  N.  to  plain- 
tiff were  filed  with  the  declaration,  defendant 
was  thereby  advised  as  to  the  cause  of  ac- 
tion ;  and  hence  the  fact  that  the  declaration 
alleged  that  N.  "indorsed"  the  note  sued  on  to 
the  bank,  and  that  the  proof  showed  that  he 
"guaranteed"  payment  of  the  note,  was  not 
a  material  variance.  Booth  v.  Irving  Nat 
Exch.  Bank,  82  Atl.  652,  655, 116  Md.  668. 

As  f  tand  good 

See  Stand  Good. 

Snretysliip  distinKn^l^ed 

Guarantor  distinguished,  see  Guaranty. 

While  a  contract  of  guaranty  differs 
from  that  of  a  surety,  in  that  a  guaranty  is 
a  secondary,  while  a  contract  of  "suretyship" 
is  a  primary,  obligation,  the  contract  of  guar- 
anty is,  nevertheless,  an  obligation  of  a  sure- 
ty, it  being  regarded  as  a  mercantile  instru- 
ment, to  be  construed  according  to  what  is 
fairly  to  be  presumed  to  have  been  the  under- 
standing of  the  parties,  without  strict  techni- 


cal accuracy,  but  in  fur^erance  of  lis  spirit 
to  promote  its  use  and  convenience  in  com- 
mercial intercourse.  Booth  y.  Irving  Nat 
Exch.  Bank,  82  AU.  652,  654,  116  Md.  668. 

A  surety  and  guarantor  each  promises  to 
answer  for  the  debt  or  default  of  another,  the 
surety  assuming  liability  as  a  regular  party 
to  the  primary  undertaking,  while  the  guar- 
antor does  not,  but  his  liability  depends  upon 
an  independent,  collateral  agreement  to  pay 
the  obligation  if  the  primary  payor  fails  to 
do  so.  Bedford  y.  Kelley,  139  N.  W.  250,  252, 
173  Mich.  492.    • 

An  instrument,  designated  a  "guaranty," 
executed  at  the  time  of  the  execution  of  a 
contract  for  the  consideration  supporting  tlie 
contract  and  for  the  purpose  of  the  contract, 
which  provides  that  a  party  to  the  contract 
signing  the  instrument  and  the  sureties  there- 
to guarantee  performance  of  the  contract, 
etc.,  creates  a'  contract  of  suretyship  and  not 
of  guaranty.  A  surety  is  bound  with  his 
principal  by  the  same  instrument  executed 
at  the  same  time  and  on  the  same  considera- 
tion, while  a  guarantor  incurs  his  obligation 
by  a  contract  of  his  own  in  which  the  prin- 
cipal does  not  Join.  News-Times  Pub.  Co.  ▼. 
Doolittle,  118  Pac.  974,  977,  51  Colo.  386. 

A  **contract  of  suretyship"  is  a  contract 
by  which  the  surety  becomes  bound  as  tbe 
principal  or  original  debtor  is  bound.  It  is 
a  primary  obligation,  and  the  surety  is  bound 
with  his  principal  as  an  original  promisor. 
The  "contract  of  a  guarantor"  is  his  separate 
contract  in  the  nature  of  a  warranty  by  him 
that  the  thing  guaranteed  to  be  done  by  tlie 
principal  shall  be  done.  The  guarantor  is 
bound  only  to  answer  for  the  consequences 
of  the  principal's  default.  A  "surety"  is  an 
insurer  of  the  debt.  A  "guarantor**  is  an  in- 
surer of  the  solvency  of  the  debtor.  Nortb- 
em  State  Bank  of  Grand  Forks  v.  Bellamy, 
125  N.  W.  888,  890,  19  N.  D.  509,  31  L.  R.  A. 
(N.  8.)  149  (quoting  Ogden,  Neg.  Inst  f  220). 

A  ''surety"  is  usually  bound  with  Ills 
principal  by  the  same  instrument,  executed 
at  the  same  time  and  on  the  same  considera- 
tion, and  he  is  an  original  debtor,  and  his 
liability  is  immediate  and  direct,  while  a 
"guarantor"  is  one  who  undertakes  by  a  sep- 
arate undertaking  to  pay  a  debt  if  the  debtor 
cannot,  and  the  contract  of  guaranty  is  nsn- 
ally  entered  into  before  or  after  that  of  the 
principal,  and  is  often  founded  on  a  separate 
consideration  from  that  supporting  tbe  con- 
tract of  the  principaL  W.  T.  Rawleigh  Med- 
ical Co.  y.  Tarpley,  59  South.  512,  513,  5  Ala. 
App.  412. 

**A  surety  undertakes  to  pay  the  deht  of 
another.  A  guarantor  undertakes  to  pay  if 
the  principal  debtor  does  not  or  cannot.  A 
surety  Joins  in  the  contract  of  the  principal 
and  becomes  an  original  party  with  the  prin- 
cipal. The  guarantor  does  not  Join  in  the 
contract  of  his  principal,  but  engages  in  an 
independent  undertaking.   A  surety  promises 
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to  do  the  same  thing  the  principal  under- 
taken The  guarantor  promises  that  the  prin< 
dpal  will  perform  bis  agre^nent,  and.  If 
he  does  not,  then  he  will  do  it  for  him." 
Defendant  signed  a  note  promising  to  pay  to 
the  order  of  plaintiff  a  certain  sum;  the 
note  stating  that  it  was  giv^n  as  collateral 
security  for  a  debt  represented  by  the  open 
account  of  one  of  the  parties  and  by  any 
notes  given  therefor.  A  contract  was  ex- 
ecuted at  the  same  time,  reciting  that,  where- 
as, plaintiff  on  the  security  of  the  note  and 
the  agreement  had  extended  to  one  of  the 
makers  of  the  note  a  credit  in  merchandise 
to  the  amount  of  the  note,  and  has  also  ex- 
tended the  privilege  of  ordering  an  amount 
of  goods  equal  to  the  remittances  sent,  thus 
granting  a  continuous  credit  therefor,  to  se- 
cure the  payment  of  the  same,  the  signers 
of  the  note  have  become  joint  and  several 
makers  and  sureties  thereon,  and  further 
providing  that  on  default  the  plaintiff  could 
enforce  payment  of  the  note.  The  maker 
other  than  the  debtor  was  a  surety,  and  not 
a  guarantor,  and  was  not  released  by  the 
fact  that  the  creditor  extended  credit  in 
excess  of  the  amount  stipulated  in  the  con- 
tract and  extended  time  of  payment  of  the 
balance.  Rouss  v.  King,  48  S.  E.  220,  221, 
69  S.  C.  168  (quoting  and  adopting  Stearns, 
Suretyship,  {  6). 

In  some  respects  contracts  of  suretyship 
and  guaranty  are  identical,  and  the  terms 
"surety"  and  "guaranty"  are  oftentimes  used 
colloquially  as  interchangeable  expressions 
of  collateral  liability.  A  guarantor  has  the 
same  right  as  the  surety,  by  written  notice, 
to  compel  the  institution  of  a  suit  against 
the  principal,  but  in  the  case  of  the  surety 
the  obligation  is  primary,  and  in  that  of 
the  guarantor  secondary,  and  arises  only  on 
the  defiLult  or  failure  of  the  principal  to  per- 
form his  undertaking.  The  consideration 
for  the  contract  of  suretyship  is  a  credit, 
indulgence^  or  benefit  given  the  principal 
while  that  for  a  "guaranty"  is  a  benefit  flow- 
ing to  the  guarantor.  No  particular  or  for- 
mal phrase  is  required  to  create  a  contract 
of  surety,  and  the  courts  may  disregard  for- 
mal expresfidons  to  ascertain  whether  it  ex- 
ists. Fields  V.  WilUs,  51  S.  E.  280,  281,  123 
6a.  272  (quoting  and  adopting  definition  in 
Civil  Code  1895,  §§  2966,  2969,  2974;  Stern's 
Law  of  Suretyship,  §  6;  Manry  v.  Waxel- 
baum,  33  S.  E.  703,  108  Ga.  17;  Baldwin 
Fertilizer  Co.  v.  Carmichael,  42  S.  E.  1003, 
116  Ga,  763 ;  Wright  v.  Shorter,  56  Ga.  76). 

The  "contract  of  a  guarantor"  is  col- 
lateral and  secondary,  and  in  this  respect  dif- 
fers from  the  contract  of  a  surety,  which  is 
direct.  In  general  the  guarantor  contracts 
to  pay  if  by  the  use  of  due  diligence  the  debt 
cannot  be  made  out  of  the  principal  debtor, 
while  the  surety  undertakes  for  the  payment 
and  so  is  responsible  at  once  if  the  prin- 
cipal debtor  makes  default.  The  undertaking 
of  a  surety  is  primary ;  that  of  a  guarantor, 


collateral  and  secondary.  One  who  absolate- 
ly  guaranties  payment  of  a  debt  is  in  every 
respect  essentially  a  surety.  Rouse  v.  Wooten, 
53  S.  B.  430,  431,  432,  140  N.  C.  557,  111 
Am.  St  Rep.  875,  6  Ann.  Gas.  280  (quoting 
and  adopting  Kearnes  v.  Montgomery,  4  W. 
Va.  29 ;  Hammel  v.  Beardsley,  17  N.  W.  858, 
31  Minn.  315). 

While  there  is  a  distinction  between  con- 
tracts *j|f  "gni&ranty"  and  suretyship,  it  is  a 
distincuon  without  a  very  substantial  differ- 
ence, in  so  far  as  liability  is  concerned.  It 
makes  no  sort  of  difference  whether  the  con- 
sideration of  the  contract  is  a  benefit  flowing 
to  the  maker,  to  the  third  party  for  whose 
benefit  the  contract  was  made,  or  results 
in  an  injury  to  the  promisee.  In  either  event 
the  substance  of  the  contract  is  the  same, 
and  the  maker  thereof  undertakes  to  pay  the 
debt  if  it  is  not  paid  by  the  party  for  whose 
benefit  the  contract  was  made,  whether  it 
be  a  guaranty  or  a  suretyship.  A.  B.  Small 
Co.  V  Claxton,  57  S.  E.  977,  979,  1  Ga.  App. 
83. 

Under  Civ.  Code  1895,  |  2966,  the  test  by 
which  to  distinguish  a  contract  of  "guaranty" 
from  one  of  "suretyship"  is  whether  the  con- 
sideration is  for  the  benefit  of  the  alleged 
guarantor,  in  which  case  the  contract  is  one 
of  guaranty;  or  whether  it  is  for  a  benefit  to 
the  principal,  in  which  case  the  contract  is 
one  of  suretyship.  Schlittler  &  Johnson  y. 
Deering  Harvester  Co.,  59  S.  E.  342,  343,  3 
Ga.  App.  86. 

A  surety  and  a  guarantor  have  this  in 
common,  that  they  are  both  bound  for  anoth- 
er person.  Yet  there  are  points  of  difference 
between  them  which  should  be  carefully 
noted.  A  "surety"  is  usually  bound  with 
his  principal  by  the  same  instrument,  execut- 
ed at  the  same  time  and  on  the  same  con- 
sideration. He  is  an  original  promisor  and 
debtor  from  the  beginning,  and  is  held  ordi- 
narily to  know  every  default  of  his  principal. 
Where  a  person  is  appointed  agent,  and  signs 
a  contract  containing  stipulations  as  to  his 
duties  and  compensation,  and  afterwards,  in* 
a  different  contract,  signed  by  two  other  per- 
sons, to  which  the  agent  is  not  a  signatory, 
party,  it  is  agreed  that  the  signers  thereof 
will,  upon  the  agent's  failure  to  pay  and  no- 
tice thereof,  pay  his  indebtedness  arising  un- 
der the  agency  contract  or  otherwise,  the  lia- 
bility of  the.  signers  of  the  latter  contract  is 
that  of  guarantors  and  not  of  sureties,  and 
they  cannot  be  sued  jointly  with  the  principal 
debtor.  Musgrove  v.  D.  E.  Luther  Pub.  Co., 
63  S.  E.  52,  53,  5  Ga.  App.  279  (quoting  and 
adopting  definition  in  1  Brandt,  Sur.  [8d  Ed.l 
§2). 

As  warranty 

While  the  words  "guaranty"  and  "war- 
ranty" are  often  used  interchangeably  and 
with  the  same  effect,  there  is,  in  strict  legal 
contemplation,  a  difference  between  them; 
a  "guaranty"  being  the  assurance  of  the  pay- 
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ment  of  a  debt  or  the  performance  of  a  duty 
or  contract  by  another  person,  while  a  "war- 
ranty** is  an  assurance  of  the  title  or  quality 
of  property.  Gay  Oil  Co.  v.  Roach,  125  S.  W. 
122,  123,  83  Ark.  454,  27  L.  R.  A.  (N.  S.)  914, 
137  Am.  St  Rep.  95. 

The  words  with  "guarantee  against  leak- 
age" in  an  accepted  order  for  a  certain  num- 
ber of  barrels  of  oil  in  effect  state  that  the 
barrels  are  warranted  against  leakage; 
"guarantee"  being  used  synonymously  with 
warranty.  Gay  Oil  Co.  v.  Roach,  125  S.  W. 
122,  124,  93  Ark.  454,  27  L.  R.  A.  (N.  S.)  914, 
137  Am.  St  Rep.  95. 

In  popular  parlance  the  words  "guaran- 
ty" and  "warranty"  are  used  interchangeably 
without  reference  to  any  difference  in  mean- 
ing. While  the  term  "warranty"  is  applied 
to  a  contract  as  to  .title,  quality,  or  quantity 
of  something  sold,  and  the  word  "guaranty" 
is  held  to  be  a  contract  by  which  one  person 
is  bound  to  another  for  the  fulfillment  of 
a  promise  or  engagement  of  a  third  party, 
the  two  words  are  derivatives  from  the  same 
root  and  are  identical  in  significance  and  ef- 
fect In' the  stipulation  in  a  note  given  for 
the  purchase  money  of  a  mule  that  the  sell- 
er "does  in  no  wise  guarantee  except  in  title," 
the  word  "guarantee"  is  used  in  the  sense 
of  a  warranty.  Branch  v.  James  &  Peddy, 
60  S.  E.  1027,  4  Ga.  App.  90  (citing  and  adopt- 
ing McNeel  v.  Smith,  22  S.  E.  119,  106  Ga. 
215;   Jackson  v.  Langston,  61  Ga.  392). 

A  petition  which  alleges  that  defendant 
sold  to  plaintiff  oil  to  be  used  as  a  cooling 
agent  for  the  cylinder  and  engine  of  an  au- 
tomobile owned   and  operated  by  plaintiff; 
that   defendant   "guaranteed"   that   the   oil 
was  not  inflammable  and  was  safe  as  a  cool- 
ing, medium;   that,  believing  in  the  truth  of 
defendant's    representations,    plaintiff    pur- 
chased the  oil,  and  it  was  placed  in  his  auto- 
mobile;   that  the  oil  was  inflammable  and 
was  not  safe  for  use  as  a  cooling  medium; 
'  that  it  lilted,  and  plaintiff's  nuichlne  was 
^^>urned  and  destroyed;   and  that  defendants 
i^pre^ent^tious  were  knowingly  false — stated 
a  cause  ot  a  -tlon  in  contract,  and  not  in  tort; 
the  averment    ^^^^  *^®  ^^^  ^^^  "guaranteed" 
to   be   noninflai  nmabje   and    safe   being   the 
equivaleut  of  an    averment  that  there  was  a 
warrant^'  of  the  ch.  "iractcr  and  quality  there- 
of.    Confcii/  ig  v   SUi"^^ard  OU  Co..  116  N.  W. 
822,  i^4.  1?  ;§  Iowa,  5^'^. 

GUARAJf    TY  COMl?ANT 

^'ince     an  "insurance  company"  exercises 
no  fpecla    i  or  e-cluslve  privilege  not  allowed 
by  Jaw  •    ^  natural  persons,  it  is  not  like  a 
"guaran'     j-y  or  surety  company,"  s^rhich  may 
by  Stat     ^ite,  be  the  sole  surety  in  all  cases 
where        ^^  'j^w  two  or  more  sureties  are  re- 
quired, ^jj  Insurance  company  is  not  a  guar- 
*°'^  '      or  surety  company  on  which  Ky.    St 
^899,         -  .Qy-7  imposes  a  franchise  tax.    .Etna 
^*^®          Ins   Co.  V.  Coulter,  74  S.  W.  1050,  1052, 
^^  ^        iy.  787. 


GUABAHTT   OF   COI.I.£CnO]C 

See  Guaranty  of  Payment  and  CollectloiLr 

GvArmnty  of  payatemt  distinsnisked 

"The  fundamental  distinction  between 
a  'guaranty  of  payment*  and  'one  of  collec- 
tion* is  that  in  the  first  case  the  guarantor 
undertakes  unconditionally  that  the  debtor 
will  pay,  and  the  creditor  may,  upon  defatilt, 
proceed  directly  against  the  guarantor  with- 
out taking  any  step  to  collect  of  the  princi- 
pal debtor,  and  the  omission  or  neglect  to 
proceed  against  him  is  not  (except  under  spe- 
cial circumstances)  any  defense  to  the  guar- 
antor; while  in  the  second  case,  the  under- 
taking is  that,  If  the  demand  cannot  be  col- 
lected by  legal  proceedings  the  guarantor  will 
pay,  and  consequently  legal  proceedings 
against  the  principal  debtor  and  a  failure  to 
collect  of  him  by  those  means  are  conditions 
precedent  to  the  liability  of  the  guarantor, 
and  to  these  the  law,  as  established  by  numer- 
ous decisions,  attaches  the  further  condition 
that  due  diligence  be  exercised  by  the  credi- 
tor in  enforcing  his  legal  remedies  against 
the  debtor.**  An  agreement  indorsed  by  the 
payee  of  notes  on  the  notes  and  chattel  mort- 
gage securing  them  on  assljining  them,  "by 
agreement  with  recourse  after  all  secuHty 
has  been  exhausted,**  is  a  "guaranty  of  collec- 
tion.'* Smith  V.  Bradley,  112  N.  W.  10C2, 
1063,  16  N.  D.  306  (quoting  McMurmy  v. 
Noyes,  72  N.  Y.  523,  28  Am.  Rep.  18C^, 

GUARANTY  OF  PAYMEKT 

A  letter  written  by  the  father  ef  one  of 
the  makers  of  a  note  directed  to  the  indorsee, 
reciting,  "I  have  8T7om  off  going  on  notes, 
but  want  to  help  my  son,  and,  if  he  ^ovld 
not  pay  the  $3,000  note.  I  will  see  that  ft  is 
fixed  and  told  the  banker  that  I  would," 
signed,  etc.,  constituted  a  "guaranty  of  pay- 
ment" of  the  note,  according  to  its  tenor  and 
legal  effect;  the  word  "fixed**  in  such  ftttcr 
being  iised  in  the  sense  of  "pay.*^  HcOlitifey 
V.  Cross  (Tex.)  Ill  S.  W.  790,  79!l. 

Guaranty  of  colleetlon  diitlitgiilsfivtf' 

Guaranty  of  collection  distinguished,-  see 
Guaranty  of  Collection. 

OTTABAlfTT  OP  PAYMENT  AND^COI^ 
LEOTIOH 

Where  a  guaranty  of  a  bond'  recited;  **T 
her'^by  *guarartoe  the  payment  and*  collection'' 
of  tb^  said  bond  and  mortgage  and  promise 
to  pay  the  same  at  maturity,**  the  coy«nan4: 
related  to  payment  and  not  merely  to  colltec-. 
tion,  giving  the  holder  an  election  to  proceed 
in  the  first  instance  either  against  the- prin- 
cipal or  the  guarantor.  Loos  v.  McCormacfc, 
93  N.  Y.  Supp.  1088,  1089,  107  A^.  Dtte-  »► 

GUARANTY  OF   QUAUTY 

Where  defendants,  in  the  busltiess  ^ 
canning  tomatoes,  authorized  a  brokerto- dis- 
pose of  the  product  in  the  Chicago  maxket, 
and  on  the  making  of  a  sale  the  '^Uugbt'* 
note  given  by  the  purchaser  to'  th«.  hfioker 
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caned  for  the  "usual  guaranty  against  swells 
and  qnality,"  and  spedfled  ''terms  regular, 
less  one-half  per  cent  cash,  ten  days,"  but 
the  "sold"  note  delivered  by  the  broker  to  the 
purchaser  did  not  contain  such  requirements, 
but  called  for  "standard"  tomatoes  and  "cash, 
less  one  and  one-half  per  cent,"  the  notes  did 
not  fail  to  show  a  contract,  on  the  theory 
that  there  was  a  material  variance  between 
the  notes ;   it  appearing  that  in  the  Chicago 
market,  according  to  the  usages  of  the  trade, 
all  such  sales  were  made  on  "regular  terms," 
meaning  that  the  buyer  was  tp  have  a  credit 
of  60  days,  with  a  discount  privilege  of  1% 
per  cent  in  case  of  cash  payment  within  10 
days,   that  a  guaranty  against  swelling  of 
the  cans  was  customary,  and  that  a  guar- 
anty  of  quality   meant  a   "standard"   can. 
Ean  Claire  Canning  Co.  v.  Western  Brokerage 
Co.,  73  N.  B.  430,  432,  213  lU.  581. 

GUARD 

See  Cattle  Guard;  Properly  Guard; 
Railroad  Cattle  Gap  or  Guard;  Se- 
curely Guarded  or  Fenced;  Shuttle 
Guard. 

The  meaning  of  the  word  "guard"  as  a 
verb  is  suggested  by  the  definition  of  the 
word  as  a  noun,  and  that  definition,  as  given 
in  the  Standard  Dictionary,  is:  "Any  one  of 
various  protecting  or  defensive  devices  for 
wearing  or  for  attaching  to  An  object  as  a 
machine  or  implement."  The  failure  of  a 
manufacturer  to  guard  the  cover  of  a  vat  in 
his  plaAt  while  removed  from  the  vat  is  not 
a  failure  to  comply  with  the  Factory  Act,  re- 
quiring an  employer  to  guard  vats  in  his 
•plant,  and  the  liability  of  the  manufacturer 
for  injuries  resulting  in  consequence  of  the 
unguarded  cover  is  governed  by  the  common 
law.  Bessler  v.  Laughlin,  79  N.  E.  1033, 
1034, 168  Ind.  38. 

A  self-feeding  attachment  to  an  ordinary 
rotary  ripsaw,  which  was  a  hand-feeding  ma- 
chine, usually  and  customarily  operated  and 
fed  by  hand,  which  attachment  was  a  compli- 
cated machine,  having  an  elaborate  arrange- 
ment of  belts,  cogAvbeels,  pulleys,  and  rat- 
chets, some  of  which  were  in  as  much  need  of 
guarding  as  the  saw  itself,  was  not  a  guard 
such  as  was  contemplated  by  the  provision 
of  tlie  l^tory  act  requiring  the  operator  of  a 
factory,  mlU,  or  workshop  where  machinery 
is  used  to  provide  and  maintain  reasonable 
safeguards  for  all  saws.  Mcintosh  v.  Saw- 
mUl  Phoenix.  94  Pac.  030,  931,  49  Wash.  152. 

The  "guard"  or  "spreader,"  the  negligent 
removal  of  which  from  a  ripsaw  was  alleged 
tts  a  oause  of  action,  was  used  to  prevent  the 
danger  every  time  the  saw  ripped  a  piece  of 
timher  of  the  piece  flying  back  and  striking 
some  one.  It  stood  a  short  distance  beyond 
the  saw  and  projected  agahist  the  edge  of  the 
saw  catching  the  piece  of  timber,  if  the  "off 
bearer"  helping  to  operate  the  machine  failed 
to  catch  it.    Such  spreader  or  guard  was 


a  necessary  part  of  the  ripsaw,  and  it  was 
nei^igence  to  run  the  machine  without  it 
Merrltt  v.  Victoria  Jiumber  Co.,  85  South. 
497,  600,  111  La.  159. 

A  "guard"  Is  a  brass  rail  that  goes 
along  over  the  brass  plate  under  which 
clothes  are  pushed  in  a  laundry  mangle,  de- 
signed to  protect  workmen  in  operating  the 
machine.  Coulter  v.  Union  Laundry  Co.,  87 
Pac.  973,  974,  34  Mont  590. 

GUARD  WIRJB 

A  "guard  wire"  is  an  appliance  in  com- 
mon use  for  the  purpose  of  preventing  con- 
tact between  trolley  wires  and  other  wires. 
Mahan  v.  Newton  &  B.  St.  Ry.  Co.,  75  N.  E. 
59,  61,  189  Mass.  1. 

"Guard  wires,"  as  they  are  called,  are 
wires  placed  directly  above  the  top  wires  of 
telephone  or  telegraph  or  other  system  of 
electric  wires,  extended  from  pole  to  pole  to 
secure  protection  against  contact  by  means  of 
sagging  between  the  wires  protected  and 
those  of  some  other  system.  Chicago  Tel. 
Co.  V.  Northwestern  Tel.  Co.,  65  N.  E.  329, 
340,  199  111.  324. 

GUARDIAN 

See  Natural  Guardian;  Quasi  Guardian. 
Discharge  of  guardian,  see  Discharge. 
Voidable  appointment,  see  Voidable. 

Under  the  statute  prohibiting  a  saloon 
keeper  from  permitting  a  minor  to  visit  or 
remain  in  the  saloon  unless  accompanied  by 
his  father,  mother,  or  guardian,  a  "guardian" 
is  one  occupying  under  the  law  that  relation 
to  the  minor  which  the  law  creates  between 
parent  and  child,  or  which  is  created  by 
some  order  of  court,  and  hence  the  leader 
and  instructor  of  a  band  was  not  the  guard- 
ian of  minor  members  thereof.  State  v. 
Johnson,  121  N.  W.  785,  787,  23  S.  D.  298, 
22  L.  B.  A.  (N.  S.)  1007. 

Under  Pen.  Code,  §  290,  making  It  a  mis- 
demeanor to  admit  children  under  16  years 
of  age  to,  or  allow  them  to  i^emain  in,  any 
place  of  entertainment  injurious  to  health  or 
morals,'  etc.,  unless  acoompanied  by  parent  or 
guardian,  the  word  "guardian"  does  not 
mean  a  guardian  appointed  by  the  court; 
and  if  children  be  sent  or  taken  to  a  place  of 
entertainment  by  a  person  other  than  their 
parents  or  legal  guardian,  such  as  elder 
brother  or  sister,  or  a  neighbor  or  friend,  he 
or  she  is  their  guardian  for  the  time  being 
within  the  statute,  unless  excluded  for  some 
reason  by  law.  People  v.  Sam  wick,  111  N. 
Y.  Supp.  11,  12,  127  App.  Div.  209. 

Where  a  will  designates  persons  as 
"joinfe  guardians  of  the  estate  of  my  three 
children,"  the  term  "guardian"  has  a  definite 
signification,  and  the  powers  and  duties  of 
that  functionary  are  regulated  by  statute, 
and  he  is  subject  to  control  and  investigation 
by    the    surrogate.    The    functions    which 
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these  persons  would  exercise  pnrsnant  to  this 
will  would  be  entirely  those  of  guardianship, 
and  their  authority  would  end  as  to  each 
child  with  his  minority.  There  is  nothing  to 
Indicate  that  the  testator  used  the  word 
**guardlans"  with  any  other  than  the  ordi- 
nary signification.  There  is  no  attempt  to 
create  trustees.  Kellogg  v.  Burdick,  98  N.  Y. 
Supp.  965,  967,  110  App.  Div.  472. 

Gen.  Laws  1896,  c.  82,  S  11,  provides  that 
an  insane  person  may  be  removed  to  and 
placed  in  the  Butler  Hospital  by  their  par- 
ents or  parent  or  guardians,  if  any  there  be, 
and  if  not,  by  their  relatives  and  friends  on 
«  certificate  from  two  practicing  physicians 
in  good  standing,  etc.  Held,  that  the  term 
"guardian"  included  those  of  foreign,  as  well 
as  domestic,  appointment,  so  that  a  nonresi- 
dent insane  person  might  be  properly  confined 
in  such  hospital  on  the  request  of  his  non- 
resident guardian.  In  re  Grosswell's  Peti- 
tion, 66  AtL  65»  56,  28  B.  I.  137,  13  Ann. 
Cas.  874. 


As  owner 

See  Owner. 

As  trustee  of  express  trust 

See  Trustee  of  Express  Trust. 

OUABDIAN  AD  IiITEM 

Guardian  including,  see  Guardian. 

The  guardian  and  next  friend  in  con- 
ducting a  civil  action  are  a  "species  of  attor- 
ney, whose  duty  it  is  to  bring  the  rights  of 
the  infant  to  the  notice  of  the  court,'*  and 
the  authority  of  each  is  limited  to  the  pro- 
ceeding in  which  he  is  appointed.  Williams 
V.  Cleaveland,  56  Atl.  850,  853,  76  Conn.  426. 

"There  is  no  substantial  difference  be- 
tween a  guardian  ad  litem  and  a  prochein 
ami.  The  former  denomination  is  usually 
applied  when  the  representation  is  for  an  in- 
fant defendant,  and  the  latter  where  it  is  for 
an  infant  plaintiff."  .  Vaile  v.  Sprague,  78  S. 
W.  609,  610,  179  Mo.  393. 

"A  'guardian  ad  litem'  is  a  special 
guardian  appointed  solely  for  the  purpose  of 
carrying  on  litigation  and  preserving  the  in- 
terests of  his  ward  in  matters  pending  be- 
fore the  courts.  He  has  no  right  to  the  pos- 
session of  real  property  of  his  ward  or  to 
the  rents  and  profits  therefrom.  He  gives 
no  bond  and  has  only  special  duties.  For  the 
purpose  of  taking  care  of  the  estate  a  gener- 
al guardian  should  be  appointed."  In  re 
Koltertson's  Estate,  125  N.  W.  1093,  1095,  86 
Neb.  490. 

GUARDIAlf  BT  NATURE 

Parents  are  guardians  by  nature  and  for 
nurture  of  all  children  bom  to  them  in  law- 
ful wedlock,  under  the  laws  of  the  state.  In 
re  Wright,  112  N.  W.  311,  312,  79  Neb.  10. 

OUABDIAN  DE  SON  TORT 

The  term  "quasi  guardian"  or  guardian 
de  son  tort  has  been  applied  to  persons  who, 


without  legal  appointment  or  quaUflcatlon, 
assume  the  functions  of  a  guardian  by  exer- 
cising control  over  the  person,  or  estate,  or 
both,  of  a  minor.  He  is  subject  to  all  the 
responsibilities  that  attach  to  a  legally  con- 
stituted guardian  or  trustee.  If  he  takes 
advantage  of  the  confidence  reposed,  or  of 
the  means  afforded  him  by  such  relation,  by 
buying  up  outstanding  debts  of  the  estate, 
for  instance,  at  an  under  rate,  and  uslni; 
them  with  or  without  the  sanction  of  a  Ju- 
dicial proceeding'  to  acquire  in  his  own  name 
the  valuable  lands  of  the  infant  wards,  he  is 
guilty  of  fraud  and  breach  of  trust  entitling 
the  infants  to  the  interposition  of  a  court  of 
equity.  He  who  arrogates  to  himself  func- 
tions of  a  guardian  will  be  held  to  stricter 
account  in  chancery  than  a  regularly  ap- 
pointed guardian.  So  the  agent  or  husband 
of  an  administratrix  who  assumes  control 
and  management  of  the  estate,  and  uses  the 
trust  funds  for  his  private  purposes,  makes 
himself  liable  to  the  infants  as  a  trustee  do 
son  tort  Zeideman  v.  Molasky,  94  S.  W. 
754,  756.  118  Mo.  App.  106  (quoting  and  adopt- 
ing the  definition  in  Werner,  Am.  Law  Guard. 
[1897]  p.  7a  Citing  Griames  v.  Wilson  [Ind-l 
4  Blackf.  331;  Hauna  v.  Spott's  Heirs,  5  B. 
Mon.  [44  Ky.l  362,  43  Am.  Dec.  132;  Johnson 
V.  Smith's  Adm'r,  27  Mo.  591). 

GUARBIAN  OF  THE  PERSOK 

"A  guardian  of  the  person"  is  one.  "who 
has  been  lawfully  invested  with  the  care  of 
tlie  person  of  an  infiint  whose  father  is  dead, 
and  Is  considered  as  standing  in  the  place 
of  the  father.  Jordan  y.  Smith,  63  S.  &  505, 
596,  6  Ga.  App.  559. 

GUARDIAN'S  FEES 

As  costs,  see  Costs. 

GUARBIAlf 'S  SAI.E 

As  Judicial  sale,  see  Judicial  Sale. 

GUARDIAlfSHIP 

'•Guardianship"  is  a  trust  which  is  dual 
in  Its  nature  involving  two  distinct  and  sepa- 
rate functions,  viz.,  the  control  of  the  person 
of  the  ward  and  the  management  of  his  es- 
tate. United  States  v.  HaU,  171  Fed.  214, 
218. 

Under  Act  June  28, 1906,  c.  3572,  34  Stat. 
539,  relating  to  the  Osage  Indians,  an  al- 
lottee of  that  tribe  who  has  not  Acelved  a 
certificate  of  competency  as  therein  provided 
is  in  charge  of  a  superintendent,  and  is  an 
Indian  over  whom  the  Interior  Department 
exercises  "^ardianship'*  within  the  meaning 
of  Act  Jan.  30,  1897,  c  109,  29  Stat  500. 
which  makes  it  a'  criminal  offense  to  sell 
or  give  liquor  to  such  an  Indian.  Mosler  y. 
United  States,  198  Fed.  54,  56,  117  G.  a  A. 
162. 

GUESS 

"Suppose"  and  "guess**  are  frequently 
ased  to  express  one's  opinion,  though  more 
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apt  to  express  con:Jeotnre.    Councill  ▼.  May- 
hew,  55  South,  314,  317,  172  Ala.  295. 

The  word  "guess"  technically  implies  a 
doubt ;  but,  where  a  Juror  on  his  examina- 
tion used  such  expression  merely  as  a  col- 
loquialism, it  was  not  to  be  understood  in 
its  literal  or  technical  sense.  Croft  v.  Chi- 
cago, R.  I.  &  P.  Ry.  Co.,  109  N.  W.  723,  726, 
134  Iowa,  411. 

The  term  "guess"  Imports  uncertainty. 
It  is  At  best  a  conjecture,  a  random  Judg- 
ment, and  a  guesser  is  one  who  gives  an  opin- 
ion without  means  of  knowing.  Stevens  v. 
Cincinnati  Times-Star  Co.,  73  N.  E.  1058, 
1061,  72  Ohio  St.  112,  106  Am.  St  Rep.  586. 

GUESSING  CONTEST 

As.  lottery,  see  Lottery. 

GUEST 

See,  also,  Lodger. 

A  guest  is  a  traveler  or  transient  comer 
who  puts  up  at  an  inn  for  a  lawful  purpose 
to  receive  its  customary  lodging  and  enter- 
tainment. De  Lapp  v.  Van  Closter,  118  S. 
W.  120,  122,  136  Mo.  App.  475  (quoting 
Words  and  Phrases). 

The  universal  rule  seems  to  be  that  one 
cannot  be  the  "guest"  of  a  hotel  unless  he 
procure  some  accommodation.  He  must  pro- 
cure a  meal,  room«  drink,  feed  for  his  horse, 
or  at  least  offer  to  buy  something  of  the 
innkeeper  before  he  becomes  a  guest.  Tulane 
Hotel  Co.  V.  Holohan,  79  S.  W.  113,  114,  112 
Tenn.  214,  105  Am.  St  Rep.  930,  2  Ann.  Cas. 
345. 

The  word  '^guests"  in  Acts  1899,  c  178, 
requiring  every  Innkeeper  or  proprietor  of 
every  hotel  over  two  stories  in  height  to  pro- 
vide efvery  lodging  room  above  the  second 
story  used  for  the  accommodation  of  "guests" 
a  rope  or  rope  ladder  for  the  escape  of  the 
lodjgers  therein  in  case  of  fire,  etc.,  includes  a 
regular  boarder.  Adams  v.  Cumberland  Inn 
Co.,  101  S.  W.  428,  429,  117  Tenn.  470. 

Boarder  distinffiiislied 

See  Boarder. 

Keepins  liione  svfflcieiit 

Where  plaintiff  did  not  stop  or  intend 
stopping  at  the  defendant's  inn,  but  stayed 
with  a  son-in-law,  leaving  his  horse  in  charge 
of  the  defendant's  hostier,  he  was  not  a 
"guest"  of  the  inn,  and  they  were  not  liable 
for  the  horse  on  its  being  stolen.  Realty  v. 
Gray,  68  Me.  489,  490,  28  Am.  Rep.  80. 

An  innkeeper  provided  a  lot  and  stables 
in  which  guests  were  permitted  to  keep  their 
horses  without  charge,  but  charged  for  feed 
when  furnished.  Plaintiff  drove  into  the  lot, 
unhitched  his  mule,  and  placed  it  in  a  stable 
pointed  out  by  a  boy  in  charge,  and  left  the 
premises  without  entering  the  inn  or  having 
any  agreement  witii  the  keeper.  He  stated  to 
the  boy  that  he  would  return  and  feed  his 


'  mule,  and  testified  that  he  intended  to  take 
dinner  at  the  inn  with  another  person  who 
accompanied  him  and  who  dined  there,  but 
that  he  was  prevented  from  doing  so  by  in- 
Jury  to  the  mule.  Held,  that  plaintiff  was 
not  a  guest  of  the  inn  so  as  to  render  the 
keeper  responsible  for  the  injury  to  the  mule* 
Brewer  v.  Carswell,  64  S.  E.  674,  676,  132 
Ga.  563,  23  L.  R.  A.  (N.  S.)  1107,  1^1  Am.  Su 
Rep.  216,  16  Ann.  Cas.  936. 

Traveler 

A  traveler,  who  visits  an  inn  to  avail 
himself  of  any  sort  of  entertainment  offered, 
and  is  received  by  the  innkeeper  for  the  pur- 
pose of  entertaining  him,  is  a  "guest,"  even 
though  he  does  not  register.  Hill  v.  Hem- 
phis  Hotel  Co.,  136  S.  W.  997,  998,  124  Tenn. 
376  (citing  22  Cyc.  p.  1075 ;  Overstreet  v. 
Moser,  88  Mo.  App.  72;  Walling  v.  Porter, 
35  Conn.  183;  Pullman  Palace  Car  Co.  v. 
Lowe,  44  N.  W.  226,  28  Neb.  239,  6  L.  R.  A. 
809,  26  Am.  St.  Rep.  325;  Wintermute  v. 
Clark  [N.  Y.]  6  Sandf.  247). 

A  "guest"  is  a  transient  who  resorts  to 
and  is  received  at  an  inn  for  the  purpose  of 
obtaining  the  accommodations  which  it  pur- 
ports to  afford.  In  some  instances  a  "guest" 
is  defined  as  a  traveler  or  wayfarer.  Any 
one  away  from  home  receiving  the  accommo- 
dations of  an  inn  as  a  traveler  is  a  "guest," 
and  entitled  to  hold  the  innkeeper  responsi' 
ble  as  such.  A  "guest"  is  a  traveler  or 
transfent  comer  who  puts  up  at  an  inn  for  ai 
lawful  purpose  to  receive  Its  customatry 
lodging. and  entertainment.  A  "guest"  is  a 
traveler  or  wayfarer  who  puts  up  at  an  inn. 
It  is  said  that  it  is  not  now  deemed  essen- 
tial that  a  person  should  have  come  from 
a  distance  to  constitute  a  guest  Distance 
is  not  material,  and  a  townsman  or  neighbor 
may  be  a  traveler,  and  therefore  a  guest,  as 
well  as  he  who  came  from  a  foreign  country. 
De  Lapp  V.  Van  Closter,  118  S,  W.  120,  121, 
122,  136  Mo.  App.  475  (quoting  and  adopting 
Overstreet  v.  Moser,  88>Mo.  Ajji^.  72;  Curtis 
V.  Murphy,  22  N.  W.  825,  63  Ma,  4,  53  Am. 
Rep.  242 ;  citing  8  Words  and  Phrases). 

GUEST  (Im  Liquor  Iiaw) 

"Casual  callers  at  a  hotel  to  whom  sand- 
wiches are  incidentally  served  with  drinks 
are  not  "guests"  within  the  meaning  of  Liq- 
uor Tax  Law,  §  31,  subd.  2,  providing  that 
the  keeper  of  a  hotel  may  sell  liquor  to  the 
guests  of  such  hotel  with  their  meals,  in  that 
they  do  not  resort  to  the  hotel  for  the  pur- 
pose of  obtaining  a  meal.  In  re  CuUinan,. 
83  N.  Y.  Supp.  581,  582,  41  Misc.  Rep.  3. 

Where  witness  went  to  defendant'^ 
house  to  order  milk,  and  while  there  was  in- 
vited by  defendant  to  sit  at  his  table  and 
drink  whisky  with  defendant  and  another, 
without  demand  for  payment,  it  cannot  be 
said  as  a  matter  of  law  that  witness  was  not 
a  "guest,"  defined  to  be  a  visitor  or  person 
received  or  entertained  in  one's  bouse  os  at 
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one*s  taUe  without  pay,  so  that  the  furnish- 
ing of  liquor  to  him  under  such  circum- 
stances was  violative  of  the  local  option  law. 
People  V.  Hancock,  132  N.  W.  443,  444,  166 
Mich.  654. 

Within  the  provision  of  the  liquor  tax 
law  against  the  sale  of  liquor  on  Sunday, 
but  excepting  sales  by  the  keeper  of  a  hotel 
to  his  gtkests  with  their  meals,  or  In  their, 
rooms,  and  deflniug  "guest"  as  a  person  who, 
during  the  hours  when  meals  are  regularly 
served  therein,  resorts  to  a  hotel  for  the 
purpose  of  obtaining,  and  actually  orders 
and  obtains,  at  such  time,  and  in  good  faith, 
a  meal,  the  test  of  who  is  a  * 'guest"  is  his 
intent  and  desire  to  procure  a  meal,  and  it 
is  essential  that  the  guest  should  evince,  at 
least  apparently,  a  desire  to  partake  of  a 
meal.  An  act  of  a  landlord  in  thrusting  be- 
fore a  person,  who  has  ordered  only  a  drink, 
an  unwanted,  unordered,  unpaid  for,  and 
uneaten  sandwich,  does  not  meet  the  require- 
ment of  the  statute.  Clement  v.  Beers,  110 
N.  Y.  Supp.  99,  103,  126  App.  Dlv.  1. 

■ 

In  a  statute  making  it  unlawful  to  sell 
liquor  on  Sunday,  but  providing  that  the 
holder  of  a  tax  certificate  who  is  the  keeper 
of  a  hotel  may  sell  liquor  to  the  guests  with 
their  meals,  "hotel"  is  defined  as  a  building 
regularly  used  as  such  for  the  feeding  and 
lodging  of  guests,  and  "guest"  is  defined  as 
one  who  in  good  faith,  during  the  hours  when 
meals  are  served,  resorts  to  the  hotel  for 
the  purpose  of  obtaining  and  actually  orders 
and  obtains,  a  meal.  On  a  petition  for  the 
revocation  of  a  liquor  license,  it  was  admit- 
ted that  the  iHremises  conformed  to  the  law 
with  respect  to  the  requirements  of  a  hotel, 
but  it  was  shown  that  on  a  Sunday  agents 
of  the  excise  department  entered  a  sitting 
room  at  the  rear  of  the  barroom,  and  found 
the  room  furnished  with  tables,  and  people 
sitting  about  at  tables  ordering  and  b^ng 
served  with  drinks,  that  the  agents  purchas- 
ed sandwicHis,  which  were  served,  and  that 
they  then  piJFchased  drinks.  It  appeared  that 
that  there  \Vere  no  knives  or  forks  on  the 
tables,  and  none  of  the  usual  appliances  for 
a  meal.  Held,  that  the  facts  showed  a  vio- 
lation of  the  statute.  Olemeni  v.  Martin, 
102  N.  Y.  Supp.  37,  38,  117  App.  Div.  5. 

In  proceedings  to  cancel  a  liquor  tax  cer- 
tificate because  of  sales  made  on  Sunday, 
where  respondent  attempts  to  show  sales 
made  in  a  hotel,  he  must  show  sales  to 
"guests"  within  Liquor  Tax  Layv,  §  31k, 
subd.  2,  defining  a  "guest"  as  a  person  who, 
when  meals  are  regularly  served,  resorts  to 
the  hotel  and  orders  a  meal  in  good  faith, 
and  the  service  of  a  sandwich  costing  five 
cents  to  a  casual  visitor  who  orders  liquor 
does  not  constitute  service  to  a  "guest"  In 
re  Gullinan,  92  N.  Y.  Supp.  802,  803,  45 
Misc.  Rep.  497. 

Under  Liquor  Tax  Law,  §  31,  defining  a 
hotel  as  a  building  regularly  kept  open  for 


the  accommodation  of  all  able  to  pay  for 
their  entertainment  and  who,  without  any 
stipulated  engagement  as  to  the  duration  of 
their  stay,  or  as  to  compensation,  are  sup- 
plied with  meals,  lodgings,  and  attention, 
and  in  which  the  only  ''other  dwellers"  are 
the  family  and  servants  of  the  hotel  keeper, 
where  a  building  contained  rooms  of  the 
size  and  number  required  by  the  statute 
which  were  kept  open  and  free  for  the  ac- 
commodation of  transient  .  "guests"  who 
might  apply,  persons  who  occupied  some  of 
such  rooms  continuously  at  a  stipulated 
weekly  or  monthly  rental  should  be  r^:arded 
as  "guests"  and  not  "other  dwellers"  within 
such  statute.  CuUinan  v.  Clark,  98  N.  Y. 
Supp.  256,  257,  46  Misc.  Rep.  188. 

Under  Liquor  Tax  Law,  S  31,  excepting 
from  the  prohibition  against  the  sale  of  liq- 
uor on  Sundays  sales  by  hotel  keepers  to 
guests,  and  defining  a  guest  of  a  hotel  as  a 
person  who,  during  the  hours  when  meals 
are  regularly  served ,  therein,  resorts  to  the 
hotel  for  the  purpose  of  obtaining  and  actu- 
ally orders  and  obtains  at  such  time  in  good 
faith,  a  meal  therein,  in  order  to  be  a  "guest" 
a  person  must  resort  to  a  place  for. the  pri- 
mary purpose  of  obtaining  in  good  faith  a 
meal,  which  purpose,  when  effectuated  by 
the  service  on  the  part  of  the  hotel  keeper 
of  such  meal,  draws  with  it  as  an  incidental 
and  secondary  matter  the  right  to  procure 
and  serve  liquors.  Where  the  evidence  show- 
ed that  the  liquor  was  sold  on  Sunday  to 
persons  who  announced  as  their  essential 
purpose  the  desire  to  procure  liquor,  and  did 
not  desire  &  meal,  a  verdict  for  the  hotel 
keeper  was  against  the  weight  of  evidence, 
though  there  was  evidence  that  his  waiters 
insisted  on  serving  with  the  liquor  some  tri- 
fling refreshments,  which  were  carried  away 
untasted.  CuUinan  y.  O'Connor,  91  N.  Y. 
Supp.  628,  630,  100  App.  Div.  142. 

GUIDE  LINES 

See  Snub  Ropes. 

GUILTY 

See  Plea  of  Guilty. 

A  verdict  of  "guilty"  Implies  a  finding 
upon  every  element  essential  to  constitute 
the  offense  as  charged,  but  a  verdict  which 
convicts  of  but  one  of  several  essential  ele- 
ments  of  an  offense  is  insufiSdent  to  sustain 
a  conviction  for  the  offense  charged.  Kim- 
ball V.  Territory,  115  Pac  70,  71,  13  Ariz. 
310. 

Under  a  statute  requiring  the  jury  in 
a  bastardy  proceeding  to  find  whether  ac- 
cused be  the  father  of  such  illegitimate  child, 
a  verdict  of  "guilty"  authorizes  a  record 
that  defendant  was  guilty,  and  the  putative 
father  of  the  child,  since  the  verdict  of 
"guilty"  could  mean  nothing  else  than  that 
he  was  guilty  of  the  accusation.    Qaskill  y. 
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Overseer  of  Poor  of  Downe  Tp.,  36  N.  J. 
Law,  356,  357. 

The  word  "guilty,"  in  a  rerdict  finding 
defendant  *'gality"  of  murder  in  the  first 
degree,  was  a  self -corrective  clerical  error 
for  "guilty."  Webb  v.  State,  34  South.  1011, 
138  Ala.  53. 

GUILTT  AS  CHARGED 

Where  a  charge  in  an  information  re- 
specting a  threat  to  accose  another  of  r 
crime  or  offense  was  taken  from  the  Jury, 
and  the  case  submitted  upon  another  charge 
in  the  information  respecting  a  threat  to  do 
injury  to  the  person,  property,  business,  or 
calling  of  another j  a  verdict  finding  accused 
"guilty  as  charged"  must.be  construed  as  a 
conviction  only  of  the  offense  submitted,  the 
term  "guilty  as  charged"  meaning  guilty  as 
charged  in  the  information  under  the  court's 
instructions.  State  v.  Schultz,  116  N.  W. 
259,  571,  135  Wis.  644. 

An  instruction,  on  a  prosecution  under 
an  Indictment  charging  burglary  and  lar- 
ceny, that  if  the  jury  believe  defendants 
alone,  or  with  C,  broke  apd  entered  the 
store  of  H.,  and  that  such  breaking  and  en- 
tering was  without  the  consent  of  H.,  and 
defendants,  when  the  light  was  turned  on, 
were  in  the  act  of  stealing,  they  are  guilty 
as  charged  regai*dless  of  who  actually  broke 
open  the  store,  and  of  the  fact  that  H.  had 
agreed  to  pay  C.  for  assisting  in  the  detec- 
tion and  apprehension  of  defendants,  is  not 
erroneous,  though  the  term  "guilty  as  charg- 
ed" means  guilty  of  burglary,  on  the  ground 
that  the  breaking  and  entering  by  C.  was 
with  the  consent  of  H. ;  there  not  only  being 
evidence  that  H.  did  not  give  his  consent 
thereto,  but  such  consent  being  expressly 
negatived  by  the  instruction.  Dees  v.  State, 
42  South.  605,  606,  89  Miss.  754. 

A  verdict  of  "guilty  as  charged  in  the 
indictment,"  which  charged  grand  larceny, 
fails  to  specify  the  degree  as  grand  or  petit 
larceny.  McLane  v.  Territory,  71  Pac.  938, 
8  Ariz.  150. 

QVILTY  COHNEOTIOK 

The  words  "guilty  connection"  have  no 
definite  meaning  as  descriptive  of  any  par- 
ticular offense.  So  a  case  stating  that  e?!- 
dence  was  introduced  to  show  a  guilty  con- 
nection between  defendant  charged  with 
murder  and  his  codefendant,  the  wife  of  de- 
ceased, does  not  show  that  any  conspiracy 
was  proved  so  as  to  render  admissible  evi- 
dence of  her  acts  and  declarations,  showing 
merely  her  feelings  toward  her  husband. 
State  V.  George,  29  N.  C.  321,  324. 

GiriLTT  OF  ADVl/tBKY 

Where  a  husband  had  committed  adul- 
tery and  Jiis  offense  had  been  condoned,  .he 
was  not  "guilty  of  adultery"  within  the 
meaning  of  a  statute  providing  that  if,  in  a 
suit  for  divorce  for  adultery,  it  appears  that  J 


both  parties  have  been  guilty  of  adultery,  na- 
dlvorce  shall  be  decreed.    Storms  v.  Storms, 
64  Atl.  700,  701,  71  N.  J.  Eq.  549. 

QUELTY  PABTT 

The  mere  fact,  that  a  woman's  prior  un- 
dissolved marriage  renders  her  subsequent 
marriage  void  does  not  make  her  "the  guilty 
party"  in  a  proceeding  to  nullify  the  mar- 
riage, within  Pub.  St.  1901,  c.  175,  S  13,  au- 
thorizing an  order  against  the  guilty  party 
providing  for  the  support  of  a  child.  Bick- 
ford  V.  Bickford,  69  Ati.  579,  580,  74  N.  H. 
448. 

A  decree  granting  a  wife  a  jdivorce  for 
the  husband's  cruel  and  inhuman  treatment 
concludes  him  as  the  "guilty  jmrty"  within 
Oode,  §  3181,  which  provides  that  a  divorce 
decree  shall  forfeit  all  rights  of  the  guilty 
party  under  the  marriage.  Hamilton  v.  Mc- 
Neill, 129  N.  W.  480,  481,  150  Iowa,  470,  Ann. 
Cas.  1912D,  604. 

GUINEA  FOWL 

As  poultry,  see  Poultry, 

GULCH 

As  water  course,  see  Water  Ck)ur8ei 


GUM 


See  In  the  Gum. 


the  word  "gum" 
than  "gun," 


In  an  indictment  for  murder  charging 
the  killing  to  have  been  done  with  a  "gum," 

cannot  mean  anything  else 
as  there  is  no  such  thing  as  a 
gum"  with  which  a  man  could  be  shot. 
Simmons  v.  State,  48  South.  606,  607,  158 
Ala.  8. 

GUMBO 

"Gumbo"  Is  a  character  of  earth  which 
holds  water  for  a  great  length  of  time. 
Jones  &  Jones  v.  Coofey  Lake  Club,  98  S.  W. 
82,  83,  122  Mo.  App.  113, 

GUN 


See  Parts  or  Fittings  of  Guns. 

The  word  "gun"  is  a  generic  term  and 
includes  pistol.  According  to  Webster's  Dic- 
tionary, a  "gun"  is  "any  firearm  for  throw- 
ing projectiles  by  the  explosion  of  gunpow- 
der." In  common  usage  the  words  **pistol" 
and  "gun"  are  used  interchangeably.  State 
V.  Barrington,  95  S.  W.  235,  263,  198  Mo.  23. 

As  deadly  weapon 

See  Deadly  Weapon. 

GUN  COTTON 

The  explosive  nitrate  of  cellulose  made 
by  digesting  clean  cotton  In  a  mixture  of 
nitric  and  sulphuric  acid  is  commonly  known 


GUNPOWDER 


812 


GYPSUM  LAND 


as  "gun  cotton.**    Wolff  v.  EI  I.  rhi  Pont  de 
Nemoura  &  Ck).,  122  Fed.  944,  945. 

OUHPOWDER 

Rev.  St  SS  4476,  4476,  relating  to  the 
packing  and  shipment  of  "gunpowder,"  in- 
clude metallic  cartridges  containing  gunpow- 
der. United  States  v.  Qiordani,  163  Fed.  773, 
778. 

OUK8HOT  WOUNDS 

Where  an  indictment  charged  accused 
with  inflicting  a  mortal  wound  on  deceased 
••with  a  revolving  pistol,"  and  later  charged 
that  the  wounds  were  "gunshot  wounds,"  it 
was  not  fatally  defective  for  indefinlteness 
and  uncertainty ;  the  term  "gunshot  wounds" 
being  broad  enough  to  include  wounds  made 
by  a  "pistol."  State  t.  Harrington,  95  S.  W. 
235,  263»  198  Mo.  23. 

GUT 

Under  Code  1904,  S  1339,  providing  that 
the  limits  of  lands  lying  on  the  shores  of  the 
sea,  and  the  rights  and  privileges  of  the 
owners  thereof,  shall  extend  to  low-tide 
mark,  but  no  farther,  the  limits  of  marsh 
lying  below  high  tide,  to  which  the  owner  of 
the  shore  land  is  entitled,  do  not  stop  with 
a  "gut"  or  channel  which  runs  from  a  bay  up 
across  the  marsh,  in  a  direction  more  or  less 


parallel  with  the  shore,  if  such  channel  ebbs 
dry  at  ordinary  low-water  mark,  but  the  part 
of  the  marsh  to  which  he  is  entitled  extends 
across  such  channel  to  ordinary  low  tide. 
Whealton  &  Wisherd  y.  Doughty,  72  S.  E.  112, 
114»  112  Va.  649. 

GUHER 

The  structures  common  to  all  highways 
for  collecting  surface  water  and  keeping  it 
out  of  the  trav^ed  part  of  the  road  are 
usually  called  "ditches'*  or  "gutters**  and 
are  not  sluiceways,  within  the  meaning  of  a 
statute  making  towns  liable  for  damages  to 
any  person  traveling  on  a  sluiceway  by  rea- 
son of  any  defect  therein.  Drew  y.  Town  of 
Bow,  65  Aa  831*  74  N.  H.  147. 

As  patrinc 

See  Pave — ^Pavement 

GYMNASTIC  ASSOCIATION 

As  educational  institution,  see  ICdaca- 
tional  Institution. 

GYPSUM 

As  mineral,  see  MineraL 

GYPSUM  IiAKD 

As  mineral  land,  see  Mineral  Land. 
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HABEAS  CORPUS 


The  writ  of  habeas  corpus  Is  a  common- 
law  wilt  of  ancient  origin  designed  as  a 
speedy  method  of  affording  a  Judicial  Inquiry 
into  the  course  of  any  alleged  unlawful  cus- 
tody of  an  Individual  or  any  alleged  unlawful 
actual  deprivation  of  personal  liberty.  Por- 
ter V.  Porter,  58  South.  546,  547,  60  Fla.  407, 
Ann.  Gas.  19120,  867. 

Habeas  corpus  Is  for  the  benefit  of  those 
unlawfully  restrained  of  their  liberties,  and 
this  means  physical,  and  not  mora^  restraint. 
In  re  Dykes,  74  Pac.  506,  507,  13  Okl.  339. 


•*i 


'Habeas  corpus"  is  a  writ  whos^  purpose 
is  to  procure  liberation  of  those  imprisoned, 
without  sufficient  or  proper 'cause;  It  being 
the  great  prerogative,  wrlu  Ex  parte  John- 
son, 98  Pac.  461,  464,  1  OkL  Or.  414. 

The  "writ  of  habeas  corpus"  is  used  to 
Institute  a  proceeding  for  the  vindication  of 
the  right  to  personal  liberty.  State  ex  reL 
Milwaukee  Medical  College  v.  Chittenden,  107 
N.  W.  500,  507,  127  Wis.  468  (citing  State  ex 
rel.  Dumer  v.  Huegin,  85  N.  W.  1046,  110 
Wis.  189,  222,  62  L.  R.  A.  700). 

''The  writ  of  'habeas  corpus'  is  the  rem- 
edy which  the  law  gives  for  the  enforcement 
of  the  civil  right  of  personal  liberty."  Win- 
novich  V.  Emery,  93  Pac.  988,  989,  33  Utah, 
345  (quoting  and  adopting  deflbaition  of  Chief 
Justice  Waite  In  Ex  parte  Tom  Tong,  2  Sup. 
Ct  872,  108  U.  S.  559,  27  L.  Ed.  826). 

The  purpose  of  proceedings  in  "habeas 
corpus"  Is  to  determine  whether  or  not 
the  person  instituting  them  is  illegally  re- 
strained of  his  liberty.  In  re  Moyer,  85  Pac. 
190,  192,  35  Colo.  159,  12  L.  R.  A.  (N.  S.)  979, 
117  Am.  St  Rep.  189. 

A  "writ  of  habeas  corpus"  "is  the  process 
provided  by  law  for  deliverance  from  illegal 
confinement  ♦  ♦  ♦  In  regard  to  extradi- 
tion, this  writ  is  Indicated  by  the  law  itself 
as  the  special  remedy  available  to  the  citizen 
against  the  misuse  and  abuse  of  that  pro- 
ceeding. ♦  ♦  '♦  The  law  provides  for  no 
hearing  to  the  alleged  fugitive  before  the  ex- 
ecutives of  the  two  states,  and  seems  to  rec- 
ognize the  fact  that  he  has  no  redress  except 
in  this  writ  of  high  privilege — this  writ  of 
habeas  corpus."  Barriere  v.  State,  39  South. 
55,  56,  142  Ala.  72  (quoting  and  adopting  de- 
finition in  Ex  parte  Slauson,  73  Fed.  667). 

The  writ  of  "habeas  corpus"  is  a  writ 
of  right  and  is  sometimes  issued  upon  very 
informal  application.  There  is  no  such  prac- 
tice as  that  of  moving  to  quash  such  writ 
because  of  formal  defects  in  the  application. 
The  inquiry  in  such  cases  is  not  as  to  the 
technical  formality  of  a  showing  made  to 
the  court  for  the  issuance  of  the  writ  but 
as  to  the  legality  of  the  alleged  detention  of 


the  prisoner.  In  such  inquiry,  the  parties 
are  not  confined  to  the' matter  specifically  set 
forth  in  the  application  for  the  writ,  but  may 
go  outside  of  these  and  inquire  into  any  mat- 
ter that  affects  the  legality  of  a  detention. 
Crooms  v.  Schad,  40  South.  497,  498,  51  Fla. 
168. 

The  writ  of  ''habeas  corpus"  is  a  sum- 
mary proceeding  to  secure  personal  liberty. 
It  strikes  at  unlawful  Imprisonment  or  re- 
straint of  the  person  by  state  or  citizen,  and 
by  the  most  direct  method  known  to  the  law 
learns  the  truth  and  applies  the  remedy.  It 
tolerates  no  delay  except  of  necessity,  and  Is 
hindered  by  no  obstacle  except  by  the  limits 
set  by  the  law  of  its  creation.  People  ex  rel. 
Duryee  v.  Duryee,  81  N.  E.  313,  314;  188  N.  Y. 
440. 

"The  writ  of  'habeas  corpus,'  which  has 
been  denominated  'the  great  writ  of  liberty,' 
is  not  only  to  secure  the  right  of  personal 
liberty  to  one  who  has  been  illegally  deprived 
thereof,  but  also  to  Insure  a  speedy  hearing 
and  determination  of  the  questions  Involved 
and  as  to  the  right  of  a  petitioner  to  be  re- 
leased from  imprisonment"  Exceptions  do 
not  lie  to  the  dlscliarge  of  a  prisoner  upon 
habeas  corpus.  Stukrt  v.  Smith,  644  Atl.  663, 
664,  101  Me.  897. 

The  object  of  the  writ  of  •'habeas  corpus" 
is  to  release  a  citizen  from  any  illegal  re- 
straint of  his  liberty,  and  it  is  the  proper 
remedy  to  secure  the  release  of  one  alleged  to 
be  illegally  restrained  under  a  writ  of  ne 
exeat,  where  It  appears  a  petitioner  was  in 
custody  of  the  surety  on  his  ball  bond. '  Ex 
parte  Messervy,  61  S.  E.  445,  446,  80  S.  C. 
285. 

One  under  arrest,  but  at  large  on  ball, 
is  entitled  to  a  writ  of  ''habeas  corpus"  the 
same  as  if  the  arresgt  was  accompanied  by 
actual  imprisonment ;  the  purpose  of  the  writ 
being  to  test  the  right  of  the  court  or  other 
body  issuing  the  process  to  detain  the  person 
for  any  purpose  by  restraining  him  of  his 
right  to  go  without  question.  Mackenzie  v. 
Barrett,  141  Fed.  964,  966,  73  C.  0.  A.  280, 
5  Ann.  Cas.  551. 

As  appellate  In  nature 

The  writ  of  "habeas  corpus"  is  not  en- 
dowed with  the  functions  of  a  writ  of  error 
or  other  proceeding  for  the  review  and  cor- 
rection of  errors.  Hovey  v.  Sheff ner,  93  Pac 
305,  308,  16  Wyo.  254,  15  L.  R.  A.  (N.  S.)  227, 
125  Am.  St.  Rep.  1037,  15  Ann.  Cas.  318  (cit- 
ing Klngen  v.  Kelley,  28  Pac.  36,  3  Wyo.  566, 
15  L.  R.  A.  177 ;  In  re  McDonald,  33  Pac.  18, 
4  Wyo.  150;  Mlskimmins  v.  Shaver,  68  Pac. 
411,  8  Wya  408,  49  L.  R.  A.  831;  Fisher  v. 
McDaniel,  64  Pac  1056,  9  Wyo.  457,  87  Am. 
St.  Rep.  971 ;  Younger  v.  Hehn,  75  Pac  443, 
12  Wyo.  289,  109  Am.  St  Rep.  986;  HoUi- 
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baugh  V.  Hehn,  13  Wyo.  269,  79  Pac.  1044); 
Felts  V.  Murphy,  26  Sup.  Ct  366,  368,  201  U. 
S.  123,  50  L.  Ed.  689  (citing  Ex  parte  Blge- 
low,  5  Sup.  Ct  542,  113  U.  S.  328,  28  L.  Ed. 
1005 ;  Ex  parte  Lennon,  17  Sup.  Ct  658,  166 
U.  S.  548,  552,  41  L.  Ed.  1110,  1112;  In  re 
Eckart,  17  Sup.  Ct  638,  166  U.  S.  481,  41 
L.  Ed.  1085). 

"The  *writ  of  habeas  corpus*  Is  a  writ  of 
liberty  and  not  of  error,  and  It  will  Issue, 
not  for  the  purpose  of  correcting  errors  In  a 
proceeding  of  a  court  of  competent  jurisdic- 
tion, but  rather  for  the  purpose  of  determin- 
ing the  legality  of  the  restraint"  In  re  Mc- 
Monies,  106  N.  W.  456,  75  Neb.'  702. 

A  writ  of  habeas  corpus  is  available  only 
to  determine  the  question  of  Jurisdiction  and 
power  of  the  custodian  to  hold  petitioner 
against  his  will  and  cannot  be  utilized  as  a 
revisory  regiedy.  Kroschel  v,  Munkers,  179 
Fed.  961,  963. 

The  writ  of  "habeas  corpus"  cannot 
be  used  to  perform  the  office  of  a  writ  of  er- 
ror or  appeal,  and  should  be  limited  to  cases 
in  which  the  Judgment  and  sentence  of  the 
court  attacked  is  clearly  void..  yEx  parte  Jus- 
tus, 104  Pac.  933,  935.  3  Okl.  Cr.  Ill,  25  L.  R. 
A.  (N.  S.)  483. 

The  writ  of  "habeas  corpus"  is  not  de- 
signed to  operate  as  a  writ  of  error  or  certi- 
orari, dealing,  not  with  Ifregularities  or  er- 
rors which  render  the  proceeding  voidable, 
but  only  such  as  render  it  absolutely  void. 
Ex  parte  Patman,  95  Pac.  622,  624,  1  Okl. 
Cr.  141  (quoting  Perry  v.  State,  41  Tex.  489). 

The  writ  of  "habeas  corpus"  is  not  in  the 
nature  of,  nor  is  it  to  be  used  as  a  substitute 
for,  proceedings  in  error.  A  finding  or  deci- 
sion of  the  Inferior  court,  no  matter  how  er- 
roneous, if  It  does  not  affect  Its  Jurisdic- 
tion, is  not  subject  to  attack  in  this  collateral 
proceeding.  The  office  of  the  writ  is  to  de- 
termine the  legality  of  the  particular  impris- 
onment, and  the  facts  to  be  considered  in  de- 
termining that  question  are  jurisdictional 
facts.  Younger  v.  Ilehn.  75  Pac.  443,  444,  12 
Wyo.  289,  109  Am.  St.  Rep.  986. 

"'Habeas  corpus'  cannot  operate  as  an 
appeal  or  writ  of  error,  and  the  examination 
into  the  imprisonment  of  a  party  under  the 
sentence  or  order  of  a  court  is  to  extend  only 
to  the  jurisdiction  and  authority  to  render 
the  judgment"  In  re  Clark,  78  Pac.  475, 
476,  28  Utah,  268. 

The  writ  of  "habeas  corpus"  is  not  for 
the  purpose  of  reviewing  errors,  and  Is  only 
authorized  In  those  cases  where  the  court 
has  acted  without  Jurisdiction.  People  ex 
rel.  Freeman  v.  Murphy,  72  N.  E.  902,  904, 
212  111.  584. 

A  writ  of  "habeas  corpus"  cannot  be 
made  the  basis  of  a  review  of  a  judgment  of 
a  court  of  competent  jurisdiction,  where  pro- 
ceedings were  had  under  a  constitutional 
statute  giving  the  court  the  authority  to  ex- 


amine into  the  charges  and  to  convict  or  ac- 
quit accused  when  the  proceedings  showed  no 
attempt  to  exert  the  Jurisdiction  of  the  court 
in  excess  of  its  authority;  the  proceedings 
under  the  writ  being  confined  to  e^aminatlou 
of  the  record  with  a  view  of  determining 
whether  the  person  was  restrained  of  his  lib- 
erty or  is  detained  without  warrant  of  law. 
Harlan  v.  McGourin,  31  Sup.  Ct.  44,  46,  218 
U.  S.  442,  54  ff.  Ed.  1101,  2f  Ann.  Cas.  849. 

"The  writ  of  'habeas  corpus'  is  not  the 
equivalent  of  an  appeal  or  writ  of  error. 
It  Is  not  a  proceeding  to  correct  errors  which 
may  have  occurred  in  a  trial  of  the  case  be- 
low. It  is  an  attack  directly  upon  the  validi- 
ty of  the  judgment,  and,  as  has  been  fre- 
quently said,  it  cannot  be  transformed  into  a 
writ  of  error."  The  silence  of  the  Circuit 
Courts  of  Appeals  (Act  March  3,  1891  [26 
Stat.  826,  c.  5171),  on  the  subject  of  "habeas 
corpus,"  prevents  a  Circuit  Court  of  Appeals 
from  issuing  a  writ  of  "habeas  corpus"  as  an 
original  and  independent  proceeding,  al- 
though, in  view  of  section  12  of  that  act,  giv- 
ing such  courts  the  powers  specified  in  Rev. 
St  I  716,  it  may  issue  such  a  writ  in  cases 
when  necessary  for  the  exercise  of  a  jurisdic- 
tion already  existing.  Whitney  v.  Dick,  26 
Sup.  Ct  684,  686,  202  U.  S.  132,  50  L.  Ed.  963. 

•a  writ  of  "habeas  corpus"  cannot  per- 
form the  function  of  a  writ  of  error.  Federal 
courts  have  no  power  to  interfere  by  "habeas 
corpus"  with  the  imprisonment  of  a  person 
under  a  judgment  of  conviction  of  a  crime  in 
a  state  court,  if  that  court  had  jurisdiction 
to  try  the  case,  and  jurisdiction  over  the  per- 
son of  the  accused,  and  did  not  lose  such 
jurisdiction  during  the  trial.  The  federal 
courts  will  not  I'elease,  on  habeas  corpus,  a 
person  convicted  of  murder  in  the  first  degree 
in  a  state  court,  on  the  theory  that  that  court 
lost  its  jurisdiction  to  proceed  in  the  trial 
because  it  charged  the  Jury,  in  accordance 
with  the  admission  of  counsel  for  the  accused, 
that  the  only  question  for  their  consideration 
was  the  degree  of  murder  of  which  the  ac- 
cused was  guilty.  Valentina  v.  Mercer,  26 
Sup.  Ct.  368,  370,  201  U.  S.  131,  50  L.  Ed. 
093. 

A  proceeding  by  "habeas  corpus"  is  a  col- 
lateral attack  on  a  judgment  committing  pe- 
titioner to  custody,  and  cannot  succeed  unless 
the  Judgment  is  void  for  want  of  Jurisdic- 
tion ;  the  writ  being  unavailable  for  the  cor- 
rection of  errors,  no  matter  how  gross.  Tul- 
lis  V.  Shaw,  83  N.  E.  376,  377,  169  Ind.  662. 

The  writ  of  **habeas  corpus"  will  not  is- 
sue unless  the  court  under  whose  warrant  pe- 
titioner is  held  is  without  jarisdictlon,  and  It 
cannot  be  used  merely  to  correct  errors.  Or- 
dinarily the  writ  will  not  be  granted  when 
there  is  a  remedy  by  writ  of  error  or  appeal, 
yet,  in  rare  and  exceptional  cases,  it  may  be 
issued,  although  such  remedy  exists.  Rlg- 
glns  V.  United  States,  26  Sup.  Ct  147,  148, 
199  U.  S.  647,  60  L.  £d.  303. 
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Am  cause 

See  Cause  (In  Practice). 

Am  civil  or  criminal  prooecdinff 

"Habeas  corpus"  proceeding  is  not  In- 
tended to  be  summary  and  Is  not  a  "criminal 
proceeding"  permitting  admission  to  bail  pend- 
ing an  appeal  from  the  order  dismissing  the 
petition.  Orr  v.  Jackson,  128  N.  W.  958,  960, 
149  Iowa,  641, 

"Habeas  corpus"  proceedings  are  "dyll" 
and  not  "criminal."  WinnoYldi  y.  Emery,  93 
Pac.  988,  969,  33  Utah,  346. 

A  proceeding  In  "habeas  corpus"  Is  in  its 
nature  civil.  In  re  Jewett,  77  Pac.  567,  569, 
69  kan.  830. 

A  "habeas  corpus"  proceeding  is  a  dyll 
proceeding,  and  an  order  for  the  discharge 
of  the  prisoner  made  therein  is  ai^;>ealable. 
Garfinkle  v.  Sullivan,  80  Paa  188,  189,  37 
Wash.  650.  » 

The  term  "dvil  action"  includes  a  pro- 
ceeding in  "habeas  corpus"  to  determine  the 
legality  of  an  Imprisonment  or  to  determine 
the  custody  of  an  infant.  Martin  v.  Dis- 
trict Court  of  Second  Judicial  Dist,  86  Pac. 
82,  83,  Z7  Colo.  110,  119  Am.  St  Rep.  262. 

As  criminal  case  or  cause 

See  Criminal  Case  or  Cause. 

Dctcratiaatioa  as  to  custody  of  oliiU 


The  object  of  the  writ  of  "habeas  cor- 
pus" is  to  free  a  person  from  illegal  restraint, 
and,  when  there  is  no 'such  restraint,  the 
writ  cannot  be  used  to  decide  a  contest  as  to 
the  right  to  the  custody  of  a  child,  except 
when  the  contest  is  between  the  parents  of 
the  child.  As  stated  by  Chancellor  Kent  in 
Wollstonecraft*s  Case  (N.  T.)  4  Johns.  Ch.  80, 
the  sole  function  of  the  writ,  respecting  the 
custody  of  a  child,  is  *to  release  the  infant 
from  all  improper  restraint,  and  not  to  try, 
in  this  summary  way,  the  question  of  guard- 
ianship, or  to  deliver  the  infant  over  to  the 
custody  of  another;  that  it  is  only  to  deliver 
the  party  from  illegal  restraint,  and,  if  the 
infant  is  competent  to  form  and  declare  an 
election,  then  to  allow  the  infant  to  go  where 
it  pleases,  and,  if  too  young  to  form  a  judg- 
ment, then  the  court  is  to  exercise  its  Judg- 
ment for  the  infant."  In  re  Parker,  56  S.  E. 
878,  879,  144  N.  C.  170  (citing  Revisal  1905,  § 
1853;  State  v.  Cheeseman,  5  N.  J.  Law,  445; 
State  V.  Clover,  16  N.  J.  Law,  419;  Foster  v. 
Alston,  7  Miss.  406). 

EzamiaatioB    of    Jurisdictional    ques- 
tions 

A  writ  of  **habeas  corpus"  only  reaches 
Jurisdictional  error;  it  cannot  properly  be 
made  to  perform  the  office  of  a  writ  of  error. 
By  the  oommon  law»  if  the  court  in  any  given 
case  has  authority,  under  any  circumstanc- 
es, to  render  Judgment  imprisoning  the  ac- 
cused, the  error  in  reaching  the  one  pro- 
nounced is  ludldaL  remedial  by  writ  of  er- 


ror; if  the  court  has  no  such  authority,  the 
error  is  Jurisdictional,  remedial  by  writ  of 
habeas  corpus.  In  case  a  Judgment  in  any 
criminal  action  is  grounded  on  an  unconstitu- 
tional law,  it  has  no  legitimate  basis  and  is 
void;  hence  a  person  imprisoned  thereunder 
may  obtain  his  release  by  writ  of  habeas 
corpus.  Servonitz  v.  State,  113  N.  W.  277, 
278,  133  Wis.  231,  126  Am.  St  Bep.  955. 

As  special  proceeding 

See  Special  Proceeding, 

HABBA8  CORPUS  AD  SUBJICIBIffDUM 

In  England  the  writ  of  ''habeas  corpus 
ad  subjiciendum"  was  one  of  the  high  prerog- 
ative writs  by  which  English  courts  acquired 
Jurisdiction  of  a  person  actually  imprisoned 
or  deprived  of  his  liberty.  ClifTord  v.  Wil- 
Uams,  131  Fed.  100,  101. 

HABEAS    CORPUS    AD    TESTIFICAN- 
DUM 

A  writ  of  "habeas  corpus  ad  testifican- 
dum" is  not  the  high  prerogative  writ  of 
habeas  corpus,  but  is  merely  the  ancient 
common-law  precept  to  bring  a  prisoner  into 
court  to  testify,  and  is  the  process  of  the 
court  from  which  it  is  issued,  though  it  em- 
anates from  a  Judge  in  chambers.  In  re 
Thaw,  166  Fed.  71,  75,  91  C.  O.  A.  657. 

HABENDUM 

The  purpose  of  a  ^'habendum"  is  to  de- 
fine the  estate  granted;  and,  if  the  whole 
instrument  shows  that  it  was  intended  by  the 
habendum  clause. to  restrict  or  enlarge  the 
estate  conveyed  by  the  granting  clause,  the 
habendum  controls.  Pack  r.  Whitaker,  65 
S.   E.    496,   408,    110   Va.   122. 

As    contradictimg   or   defeating   estate 
granted 

The  office  of  the  "habendum"  in  a  deed  is 
to   lessen,  enlarge,  explain,   or  qualify  the 
premises,  but  not  to  contradict  or  be  repug- 
nant to  the  estate  granted  therein.    Bryan  v. ' 
Eason,  61  S.  E.  71,  73, 147  N.  0.  284. 

In  Alabama  the  granting  clause  prevails 
over  the  recitals  or  "habendum"  clause  of  a 
deed  in  case  of  conflict  as  to  the  estate  con- 
veyed. Dickson  V.  Wildman,  183  Fed.  398, 
403,  105  0.  C.  A.  618;  Id.,  175  Fed.  580. 

As  enlarging  subject-matter  of  grant 

It  is  the  office  of  the  "habendum"  in  a 
deed  to  sometimes  enlarge  the  estate  granted, 
but  never  to  extend  the  subject-matter  of  the 
grant,  and  nothing  can  be  limited  therein 
which  has  not  been  given  in  the  premises; 
because  the  premises  being  the  part  of  the 
deed  in  which  the  thing  is  granted,  it  follows 
that  the  "habendum,"  which  is  only  used  for 
limiting  the  certainty  of  the  estate,  cannot 
increase  the  gift,  for  in  that  case  the  grantee 
would  in  fact  take  nothing  which  was  never 
given  to  him.  A  habendum  clause  in  a. deed 
reading,  "To  have  and  to  hold  the  same 
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•  •  •  and  all  the  estate  •  •  •  either 
now  or  which  may  hereafter  be  acquired,  or 
the  said  grantee  or  his  heirs  and  assigns,*' 
does  not  convey  after-acqnired  property,  but 
merely  confirms  in  the  grantee  any  estate  in 
the  land  specifically  granted  which  the  gran- 
tor might  thereafter  acquire.  Bessemer  Ir- 
rigating Ditch  Oo.  T.  WooUey,  76  Pac.  1053, 
1055,  82  Colo.  437,  105  Am.  St.  Rep.  91  (citing 
Manning  v.  SmiUi,  6  Conn.  289;  2  Greenl. 
Cruise,  Real  Prop.  349). 

HABIT 

See  Intemperate  Habits. 

The  *'habit"  of  a  person  contemplates  a 
course  of  conduct  which  is  customary,  and 
shows  that  he  has  acquired  a  tendency  to 
pursue  that  course  of  conduct  from  frequent 
repetitions  of  the  same  acts,  and  does  not 
contemplate  occasional  or  exceptional  acts. 
Metropolitan  Life  Ins.  Co.  ▼.  Shane,  135  S. 
W.  836,  838,  98  Ark.  132. 

Single  or  oeoasional  acts 

*'An  occasional  excess  in  the  use  of  in- 
toxicating liquor  does  not  constitute  a  'habit* 
or  make  a  man  intemperate,  within  the  mean- 
ing of  a  policy  of  insurance.  ♦  ♦  ♦  The 
'habit'  of  using  intoxicating  liquor  to  an  ex- 
cess is  the  result  of  indulging  a  natural  or 
acquired  appetite  by  continued  use  until  it 
becomes  a  customary  practice.  This  *hablt* 
may  manifest  itself  by  delayed  or  periodical 
intoxicatiDn  or  druukennees.  When  the  gen- 
eral habits  of  a  man  are  either  abstemious 
or  temperate,  an  occasional  indulgence  to  ex- 
cess does  not  make  him  a  man  of  intemper- 
ate habits.'*  Puis  v.  Grand  Lodge  A.  O.  U. 
W.  of  North  Dakota,  102  N.  W.  165,  166,  13 
N.  p.  559  (quoting  and  adopting  definition  in 
Bac.  Ben.  Soc.  {  231).  See,  alao,  Prgvident 
Say.  Life  Assur.  Soc.  v.  Exchange  Bank  of 
Macon,  126  Fed.  360,  361,  61  C.  C.  A.  310. 

HABITATION 

Change  of  habitation,  see  Change. 

In  the  law  of  process  and  attachment 
"residence"  and  ''habitation"  are  generally 
regarded  as  synonymous.  A  "resident"  and 
an  "inhabitant"  mean  the  same  thing.  A 
person  resident  is  defined  to  be  "one  dwell- 
ing or  having  his  abode  in  any  place";  an 
Inhabitant,  "one  that  resides  in  a  place."  At- 
kinson T.  Washington  &  Jefferson  College,  46 
S.  E.  253,  259,  54  W.  Ya.  32  (citing  Drake,  At- 
tachm.). 

HABITUAL 

The  use  in  the  court's  charge  of  the 
words  "habitual"  and  "habitually,"  to  qualify 
the  alleged  conduct  of  the  husband  in  dealing 
with  his  wife's  land,  did  not  require  the  hus- 
band's acts  to  be  so  often  repeated  as  to 
fonn  a  habit,  but  they  meant  that,  if  the  wife 


ratified  all  contracts  assumed  to  have  been 
made  by  the  husband,  his  agency  might  be 
implied.  Marks  v.  Herren,  83  Pac  385,  3S6, 
47  Or.  603. 

HABrrUAI.  ASSOCIATION 

Evidence  that  defendant  occasionally 
went  to  the  room  of  a  prostitute  at  night  for 
an  immoral  purpose  did  not  show  "habitual 
association"  with  a  prostitute,  within  Pen. 
Code  1911,  art  636,  proTiding  that  all  male 
persons  who  habitually  associate  with  nrostl- 
tutes  shall  be  deemed  vagrants.  Bills  r* 
State  (Tex.)  145  S.  W.  339. 

HABITXTAIi  AVOCATIOK 

A  nonresident  of  a  county  owned  prop- 
erty there  which  he  managed  and  received 
the  rents  from,  and  also  collected  rent  from 
property  which  he  owned  as  cotenant  with 
another,  receiving  a  commission  from  his 
cotenant  for  collecting  the  latter's  share.  He 
formerly  lived  and  transacted  business  in  the 
county,  having  an  office  in  a  dwelling  house 
owned  by  him,  and,  when  he  was  in  the 
county  collecting  rents,  he  called  at  the  of- 
fice, upon  which  his  business  sign  still  re- 
mained. Held,  that  he  was  not  engaged  in 
regular  business  or  "habitual  avocation"  or 
employment,  within  Code,  art  75,  §  132,  au- 
thorizing any  one  so  engaged  to  be  sued  in 
the  county  In  which  the  business  Is  carried 
on.  State,  to  Use  of  Gemundt,  ▼.  Shipley, 
67  Ati.  12,  98  Md.  657. 

KABITUAIi  GABHAI.  IKTERCOVR8E 

Evidence  of  prosecutrix  that  she  had  in- 
tercourse with  defendant  six  times  while  sue 
was  working  In  his  family  as  general  servant 
for  seven  months,  and  that  four  of  such  acts 
of  intercourse  occurred  In  the  house,  was  In- 
suflScient  to  sustain  an  indictment  charging 
"habitual  carnal  intercourse"  without  living 
together.  Boswell  v.  State,  86  S.  W.  1076, 
1077,  48  Tex.  Or.  R.  47,  122  Am.  St  Bep.  731. 

KABITUAI.  DBUIIXABD 

See  Habitual  Drunkenness  or  Intoxica- 
tion; Habitual  Intemperance. 
See,  also.  Inebriate. 

One  Is  an  "habitual  drunkard,"  within 
the  law  making  habitual  drunkenness  ground 
for  divorce,  who  has  a  fixed  and  Irresistible 
habit  of  drunkenness,  having  by  frequent  in- 
dulgence lost  the  power  to  control  his  appe- 
tite, and  it  is  not  necessary  that  he  be  con- 
tinually drunk  or  that  his  drunkenness  inca- 
pacitate him  for  work;  for  a  man  may  be 
an  habitual  drunkard,  and  yet  be  sober  for 
days  and  weeks.  Tarrant  v.  Tarrant,  137 
S.  W.  56,  57,  156  Mo.  App.  725. 

Under  Bouvier*s  definition  of  an  "habit- 
ual drunkard,"  a  person  given  to  inebriety 
or  the  excessive  use  of  intoxicating  drinks 
who  has  lost  the  power  or  will,  by  frequent 
indulgence,  to  control  his  appetite  for  it,  to 
be  an  habitual  drunkard  within  the  divorce 
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laws  It  is  not  necessary  tbat  the  person  is 
constantly  drunk  or  necessarily  incapacitat- 
ed to  transact  his  business,  but  it  is  suffi- 
cient if  he  has  a  fixed  habit  of  frequently 
and  repeatedly  getting  drunk  when  the  op- 
portunity presents  itself,  or  has  lost  the  will 
power  to  resist  the  temptation.  O'Kane  t. 
O'Kane,  147  S.  W.  73,  103  Ark.  882,  40  L. 
R.  A.  (N.  S.)  655. 

*'One  is  an  'habitual  drunkard'  within  the 
meaning  of  the  divorce  laws,  who  has  a  fixed 
habit  of  frequently  getting  drunk.  It  is  not 
necessary  that  he  be  constantly  or  uniT'ersal- 
ly  drunk,  nor  that  he  have  more  drunken 
than  sober  hours.  It  is  enough  that  he  had 
the  habit  so  firmly  fixed  upon  him  that  he 
becomes  drunk  with  recurring  frequence 
periodically,  or  that  he  ,is  unable  to  resist 
when  the  opportunity  and  temptation  is 
presented."  Page  v.  Page,  86  Pac.  582,  584, 
43  Wash.  2d3,  6  L.  R.  A.  (N.  S.)  914,  117 
Am.  St.  Rep.  1054. 

Inability  to  control  appotite 

"Habitual  drunkards"  are  persons  who 
have  lost  the  power  or  will  to  control  their 
appetite  for  Intoxicating  liquors  or  narcotics 
and  have  the  fixed  habit  of  drunkenness. 
Leavitt  v.  City  of  Morris,  117  N.  W.  393, 
395,  105  Minn.  170,  17  L.  R.  A.  (N.  B.)  984, 
15  Ann.  Cas.  961  (citing  4  Words  and  Phras- 
es, p.  3202). 

An  **habitual  drunkard,"  as  used  In  Rev. 
St  1899,  i  3017,  imposing  a*  penalty  for  sell- 
ing to  such  a  person  after  notice  from  his 
wife  not  to  do  so,  is  a  person  given  to  in- 
ebriety or  the  excessive  use  of  intoxicating 
drinks  to  the  extent  that  he  has  lost  the  pow- 
er or  will,  by  frequent  indulgence,  to  control 
his  appetite.  Jackson  County  ex  reL  Farley 
v.  Schmld,  124  S.  W.  1074,  1075,  141  Mo.  App. 
229. 

HABITUAIi     nWLXnxnJENWBMB     OR    IN- 
TOXICATIOlf 

"Habitual  drunkenness,'*  within  the  Di- 
vorce (Law  (Comp.  Laws,  S  8621),  means  not 
that  the  person  is  in  the  habit  of  becoming 
intoxicated  occasionally,  but  that  his  habit 
of  indulging  in  intoxicating  liquors  is  so 
firmly  fixed  that  he  becomes  intoxicated  as 
often  as  the  temptation  is  presented  by  his 
being  in  the  vicinity  where  liquors  are  sold. 
Lentz  V.  Lentz,  137  N.  W.  229,  232, 171  Mich. 
509. 

"Habitual  drunkenness,' '  as  a  statutory 
ground  for  divorce,  means  an  irresistible 
habit  of  getting  drunk,  a  fixed  habit  of 
drinking  to  excess,  such  frequent  indulgence 
to  excess  as  to  show  a  formed  habit  and  in- 
ability to  control  the  appetite.  Garrett  v. 
Garrett,  96  N.  B.  882,  885,  252  111.  318.  Oc- 
casional intoxication  is  not  "habitual  drunk- 
enness." Donley  v.  Donley,  131  S.  W,  356, 
150  Mo.  App.  660. 
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HABITUAL  IKTEMPERAKOE 

"Habitual  intemperance,"  as  a  ground 
for  separation,  means  the  custom  or  habit  of 
getting  drunk ;  ordinary  beer  drinking,  short 
of  intoxication,  furnishing  no  ground  for 
sudi  a  charge.  Schaub  v.  Schaub,  42  South. 
249,  250,  117  Ga.  727. 

TTse  of  dmes 

The  morphine  habit,  contracted  through 
the  necessary  use  of  the  drug  to  alleviate 
unendurable  pain,  does  not  constitute  "habit- 
ual intemperance,"  within  Rev.  Codes  1905, 
{  4054,  defining  habitual  intemperance  as 
ground  for  divorce  to  be  that  degree  of  in- 
temperance from  the  use  of  morphine,  etc., 
which  disqualifies  the  person  a  great  portion 
of  the  time  from  properly  attending  to  busi- 
ness. Rindlaub  v.  Rindlaub,  125  N.  W.  479, 
484,  19  N.  D.  862. 


The  use  in  the  court's  charge  of  the 
words  "habitual"  and  "habitually,"  to  qualify 
the  alleged  conduct  of  the  husband  In  dealing 
with  his  wife's  land,  did  not  require  the  hus- 
band's acts  to  be  so  often  repeated  as  to  form 
a  habit,  but  they  meant  that,  if  the  wife  rati- 
fied all  contracts  assumed  to  have  been  made 
by  the  husband,  his  agency  might  be  implied. 
Marks  v.  Herren,  83  Pac.  885,  886,  47  Or. 
608. 

HACKNEY  COACH 

A  "hackney  coac^"  is  a  coach  which  is 
hired  out  Burton  v.  Montlcello  &  Bumside 
Turnpike  Co.  (Ky.)  109  &  W.  319. 

HAD  . 

See  Duly  Had. 

HAIR 

HAIR  PBSS8  CLOTH 

Gamel's-halr  press  cloth  Is  dutiable  as 
manufactures  of  "wool,"  under  Tariff  Act, 
rather  than  as  "hair  press  doth.'*  Oberle  & 
Henry  v.  United  States,  165  Fed.  63,  55,  91 
C.  0.  A.  139. 

The  provision  In  the  Tariff  Act  for  "hair 
press  cloth"  is  not  limited  to  fabrics  com- 
posed of  the  same  material  (horsehair)  as  the 
other  articles  enumerated  in  said  paragraph. 
E.  &  W.  H.  Caldwell  T.  United  States,  141 
Fed.  487,  488. 

HALF 

See  Easterly  Half;    Eastern  One-Half; 
East  Half ;  West  Half. 

As  half  In  quantity 

Where  there  Is  nothing  to  suggest  the 
contrary,  the  word  "half  in  connection 
with  the  conveyance  of  a  part  of  a  tract  of 
land  is  Interpreted  as  meaning  half  in  quan- 
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tity.    Gunn  v.  Browfir,  105  Paa  702,  703,  81 
Kan.  242. 

The  word  "half,"  in  its  literal  significa- 
tion, is  a  quantitative  term,  and  when  ap- 
plied to  anything  capable  of  division  into  two 
equal  parts  means  one  of  those  parts.  Parol 
evidence  is  not  admissible  to  prove  that  a 
conveyance  of  the  "north  half  of  a  tract  of 
land  was  intended  to  mean  half  of  the  north 
and  south  length  of  the  tract,  and  not  to 
mean  one-half  of  the  area,  since  the  word 
"half,"  used  in  reference  to  plats,  other  than 
those  of  a  governmental  survey,  has  no  tech- 
nical meaning,  other  than  its  ordinary  mean- 
ing as  a  quantitative  term.  Rqbinson  ▼. 
Taylor,  123  Pac.  444,  445,  68  Wash.  351. 

The  words  "east  half  and  west  half  in 
a  description  in  a  deed  naturally  import  an 
equal  division;  but  they  may  lose  that  ef- 
fect when  it  appears  that  at  the  time  the 
deed  was  made  some  fixed  boundary  or  mon- 
ument divided  the  premises  somewhere  near 
the  center,  so  that  the  words  referred  more 
properly  to  one  of  such  parts  than  to  a  matta- 
emai:ical  division  which  had  never  been 
made.  People  v.  Hall,  88  N.  T.  Supp.  276, 
279,  43  Misc.  Rep.  117;  Gunn  v.  Brower, 
105  Pac.  702,  703,  81  Kan.  242. 

HALF  BLOOD 

The  phrase  "of  the  'half  blood'"  neces- 
sarily signifies  that  the  consanguinity  is  col- 
lateral rather  than. lineal.  Flnley  v.  Abner, 
129  Fed.  734,  735,  64  C.  C.  A.  262:  Finley 
v.  Abner,  60  S.  W.  911.  915,  4  Ind.  T.  386. 

As  ordinarily  understood  by  white  peo- 
ple, a  person  of  white  and  Indian  parentage 
is  deemed  to  be  of  mixed  blood,  without  re- 
gard to  the  source  of  the  Indian  blood,  and 
therefore,  when,  in  a  convention  with  In- 
dians, "half  or  mixed  bloods"  are  included, 
no  distinction  can  "be  drawn  between  those 
who  derive  the  Indian  blood  from  the  father 
and  those  who  derive  it  from  the  mother. 
Sloan  V.  United  States,  118  Fed.  283,  288. 

As  brother 

See  Brother. 

HALF  LINE  VOYAGE 

The  "half  line"  plan  in  the  fishing  busi- 
ness is  an  arrangement  between  the  owners 
of  a  fishing  vessel  and  a  master  and  his  crew, 
whereby  the  master  undertakes  a  fishing  voy- 
age, in  which  the  gross  proceeds  of  the  catch, 
less  certain  deductions,  are  shared  equally 
between  the  vessel  and  the  master  and  crew; 
the  latter  half  share,  after  payment  for  cer- 
tain things'  charged  to  the  master  and  crew 
as  a  body,  being  divided  among  them  share 
and  share  alike.  The  voyage  is  a  "half  line 
voyage."    Welch  v.  Fallon,  181  Fed.  875,  876. 

HALF  SECTION  LINE 

A  road  was  ordered  by  the  authorities 
of  a  county  along  a  "half  section  line."  In 
a  contest  over  the  location  of  such  line  be- 


tween the  owners  of  premises  on  opposite 
sides  of  the  road,  in  which  contest  the  coun- 
ty was  not  interested,  it  was  hel^  that  the 
line  of  a  division  fence  Jointly  built  between 
the  holdings  of  the  contending  parties,  to 
which  each  party  had  occupied  and  maintain- 
ed possession  for  more  than  10  years,  wa.s 
rightly  adopted  by  the  trial  court  as  the 
"half  section  line,"  within  the  meaning  of 
the  proceedings  locating  such  road.  Nance 
County  V.  Russell,  97  N.  W.  320,  321,  5  Neb. 
(Unof.)  97. 

HALF  TURN 

A  "half  turn,"  as  used  in  the  irrigation 
law,  consists  in  the  right  to  take  water 
every  10  or  12  days  for  19  or  20  hours,  while 
a  "whole  turn"  is  the  right  to  take  water 
every  20  or  21  days  for  39  hours.  Barthol- 
omew V.  Fayette  Irr.  Co.,  86  Pac  481,  31 
Utoh,  1,  120  Am.  St  Rep.  912. 

HALL 

See  Dance  Hall ;  Town  Hall. 

As  public  utility,  see  Public  Utility.     . 

HAMMER 

See  Flogging  Hammer. 

As  machinery,  see  Machinery, 

HAlOffER  TEST     . 

"Hammer  test"  is  the  usual  method  of 
testing  to  find  out  whether  a  piece  of  wood 
is  solid  to  the* core  when  it  appears  to  be 
solid  on  the  outside.  McGrath  v.  Delaware, 
L.  &  W.  R.  Co.,  55  Atl.  242,  243,  69  N.  J. 
Law,  331. 

HAND  . 

See  By  Hand;  In  Hand;  In  the  Hands 

of;    liose  a  Hand;    Moved  by  Hand; 

On  Hand;    Wrought  by  Hand. 
Ck)mparison  of  hands,  see  Comparison  of 

Writings. 
Loss  of  hand,  see  Loss  of  Limb. 

"An  injury  to  the  thumb  is  an  injury 
to  the  hand,  for  the  thumb  is  but  a  part  of 
the  'hand.'  Lexicographers  say  tliat  the  liand 
is  composed  in  part  of  the  fingers.  It  con- 
sists of  the  metacarpus,  or  palm,  and  the 
digits,  or  fingers,  and  may  include  the  carpus, 
or  wrist"  Gerhart  v.  Metropolitan  St.  R. 
Co.,  112  S.  W.  12,  13,  132  Mo.  App.  546  (cit- 
ing and  adopting  Rogers  v.  Modem  Wood- 
men of  America,  111  S.  W.  518,  131  Mo.  App. 
353). 

As  deadly  weapon 

See  Deadly  Weapon. 

HAin>  AKB  SEAIi 

My  hand  and  seal,  see  My. 

HAND  BAG 

Dutiable  as  articles  in  part  of  beadfl^ 
Articles  Within  Tariff  Act 
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HAlfB  OAB 

As  car,  see  Car. 

As  tool,  see  Tools — ^Tools  of  Trade. 

HAKD  SEWING  HSEBI^B 

The  provision  in  Tariff  Act  for  "hand 
sewing"  needles  relates  to  such  as  are  used 
by  persons  generally^  who  use  needles,  and 
does  not  include  surgical  needles.  A.  J. 
Woodruff  &  Co.  y.  United  States,  138  Fed. 

HAUD  TOOL 

An  ordinary  ladder  is  to  be  classed  with 
other  ordinary  "hand  tools."  Sheridan  v. 
Gorham  Mfg.  Co.,  66  Atl.  576,  577,  28  it.  I. 
256,  13  L.  R.  A.  (N.  S.)  687. 

HANDED  DOTKTN 

The  term  "handed  down,"  as  used  In  a 
record  reciting  that  "the  said  indictment  and 
proceedings  are  'handed  down'  to  the  quarter 
sessions,  there  to  be  proceeded  with  accord- 
ing to  the  law,"  is  equivalent  to  the  term 
"ordered  to  be  delivered,"  and  such  record  is 
sufficient  to  give  the  quarter  sessions  juris- 
diction; either  form  being  sufficient  to  show 
that  the  trial  and  the  <  indictment  is  com- 
mitted- to  the  inferior  court  £ngeman  v. 
State,  23  Atl.  676,  678,  54  N.  J.  Law,  247. 

HANDHOIJ> 

A  "handhold"  is  an  iron  rod  intended  to 
assist  railroad  employes  In  riding  on  the 
footboard  of  the  engine.  tPoUard's  Adm'x 
V.  Kentucky  &  I.  Bridge  &  R.  Co.  (Ky.)  97 
S.  W.  735.  Or  to  assist  thepi  in  getting  on 
and  off  a  car.  Missouri,  K.  &  T.  Ry.  Co. 
of  Texas  v.  Box  (Tex.)  93  S.  W.  134,  136. 

HANDMADE  PAPER 

The  handmade  papers  covered  by  the 
Tariff  Act,  enumerating  ''writing,  letter,  hand- 
made, drawing,  ♦  ♦  ♦  and  typewriter 
paper,"  are  not  only  those  used  as  writing 
papers,  but  also  that  suitable  for  other  uses, 
as  handmade  India  transfer  paper  used  for 
making  lithographic  transfers  and  in  printing. 
Edward  Benneche  &  Bro.  v.  United  States, 
153  Fed.  861,  862,  83  C.  C.  A.  43. 

So-called  "marbleized  paper,"  which  is 
made  by  hand,  held  dutiable  as  8urfaceKx>at- 
ed  paper  undar  the  Tariff  Act  and  not  as 
^'handmade  paper."  It  Is  excluded  from  the 
latter  paragraph  because  not  ejnsdem  generis 
with  the  classes  of  paper  there  enumerated. 
Seyd  Y.  United  States,  152  Fed.  657,  658. 

Handmade  printing  paper,  suitable  for 
books  and  newspapers,  is  more  specifically 
provided  for  under  the  Tariff  Act  as  "print- 
ing paper  •  ♦  ♦  suitable  for  books  and 
newspapers,**  than  as  "handmade  ♦  ♦  ♦ 
paper,"  under  said  act.  Miller,  Sloane  & 
Wright  V.  United  States,  128  Fed.  469,  470; 
United  States  v.  Miller,  Sloan  &  Wright,  135 
Fed.  349,  68  0.  O.  A.  131. 


Handmade  paper  suitable  for  printing 
books  and  newspapers  Is  dutiable  as  "print- 
ing paper  ♦^  ♦  ♦  suitable  for  books  and 
newspapers,**  under  •  the  Tariff  Act,  rather 
than  as  "handmade  *  ♦  ♦  paper.**  Da- 
vies,  Turner  &  Co.  y.  United  States,  172  Fad. 
298,  299. 

HANDS  OF  JTTSTICE 

See  At  the  Hands  of  Justlceu 

HANDKERCHIEF 

The  provision  In  the  Tariff  Act  for 
"handkerchiefs  *  *  *  « unfinished,"  held 
to  include  cloth  ent  Into  pieces  which  are  in 
the  shape  of  squares  and  other  geometrical 
figures,  and  which  In  that  shape  are  prin- 
cipally used  in  the  manufacture  of  handker- 
chiefs. Meyer  y.  United  States,  138  Fed. 
974,  975. 

HANDLE 

HandHirg  f reiel&t 

Defendant  maintained  a  wharf  structure 
at  Nome,  and  was  also  engaged  In  the  sale 
of  coal  for  the  joint  account  of  Itself  and  the 
seller.  Defendant  guaranteed  the  seller's  ad- 
vances in  a  sufficient  sum  to  realize  a  net 
profit  of  50  cents  a  ton  on  the  coal  sold  and 
a  further  interest  in  the  net  proceeds  of  the 
sale  of  ttie  coal  and  the  profit  in  excess  of 
50  cents  a  ton;  defendant  regulating  the  sell- 
ing price  of  the  coal.  Held  that  coal  han- 
dled under  such  contract  from  vessels  by 
means  of  defendant's  wharf  structure  con- 
stituted ^'freight  handled,"  within  Act  June 
6,  1900,  c.  786,  i  29,  31  Stat.  330,  331,  requir- 
ing persons  maintaining  public  docks, 
wharves,  and  warehouses  in  Alaska  to  pay 
a  license  fee  of  10  cents  per  ton  on  freight 
handled  or  stored.  John  J.  Sesnon  Co.  v. 
United  States,  182  Fed.  573,  579,  105  C.  0. 
A.  111. 

HAHDIiXECG 

See  Rough  Handling. 

HANDWRITING 

Experts  in  handwriting,  see  XTxpert. 

HAPPEN 

As  liappen  to  exist 

The  word  "happen,"  In  its  strictest,  lit- 
eral sense,  signifies  an  unexpected  event  It 
is  also  not  uncommonly  used  as  synonymous 
with  **occur,"  "take  place,"  "exist,"  and  "hap- 
pen to  be."  And  where  an  act  provided  that 
all  vacancies  in  the  State  Board  of  Elections 
shall  be  filled  by  joint  vote  of  the  General 
Assembly,  except  vacancies  occurring  when 
it  Is  not  in  session,  when,  if  the  office  of  only 
one  member  is  vacant,  the  remaining  mem- 
bers of  the  board  shall  fill  the  vacancy,  and 
if  th«y  faU  to  do  so  It  shall  be  fiUed  by  the 
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Secretary  of  State,  Ck>mptroUer,  and  Treas- 
urer, and  that  if  there  be  more  than  one  va- 
cancy It  shall  be  filled  by  appointment  by 
such  officers,  it  was  held,  in  view  of  the 
meaning  of  "yacant,"  which  means  ''without 
an  incumbent,"  regardless  of  when  or  how  it 
became  vacant,  and  of  the  words  "occur" 
and  ''happen,"  which  are  synonymous  and 
mean  "existing"  or  "to  be  found,"  that  the 
Comptroller,  Secretary  of  State,  and  Treas- 
urer were  authorized  to  fill  two  or  more  va- 
cancies in  the  board  of  elections  during  re- 
cess of  the  Legislature,  whether  such  vacan- 
cies occurred  during  recess  or  while  the  Leg- 
islature was  in  session.  Richardson  v.  Young, 
125  S.  W.  664,  686.  122  Tenn.  471  (citing 
Frttts  T.  Knhl,  17  Aa  102,  51  N.  J.  Law, 
192). 

HAPPINESS 

See  Pursuit  of  Happiness. 

HARBOR 

"Harboring"  means  protecting,  and.  one 
who  treats  a  dog  as  living  at  his  house,  and 
undertakes  to  control  his  actions,  is  the  own- 
er or  harborer  thereof,  as  affecting  liability, 
for  Injuries  caused  by  it  Wood  v.  Campbell, 
132  N.  W.  785,  28  S.  D.  197;  McClain  v.  Lew- 
iston  Interstate  Fair  &  Racing  Ass'n,  104 
Pac.  1015,  1017,  1026,  17  Idaho,  63,  25  L.  B. 
A.  (N.  S.)  691,  20  Ann.  Gas.  60  (quoting  and 
adopting  definition  in  2  Cyc.  p.  379). 

"Harboring  thieves"  means  to  give  them 
shelter  or  lodging,  or  entertain  them  as 
guests.  State  v.  Modlin,  95  S.  W.  345,  846, 
197  Mo.  376. 

"Harboring,"  is  defined  by  the  Interna- 
tional Dictionary,  as  giving  refuge,  shelter, 
or  protection  to ;  to  furnish  lodging  for;  and 
its  use  in  a  verdict  in  a  prosecution  for  per- 
mitting an  unmarried  female  to  remain  in  a 
house  of  prostitution  as  the  equivalent  of 
the  statutory  description  of  the  (^ime,  "shall 
sutfer  or  permit  any  unmarried  female 
•  ♦  ♦  to  live,  board,  stop,  or  room  in  sucl^ 
house,"  is  allowable.  Hence  a  verdict  find- 
ing defendant  "guilty  of  harboring  a  female 
under  the  age  of  18  years  in  a  house  of  pros- 
titution, in  manner  and  form  as  charged  in 
the  indictment,"  is  not  defective  for  using 
"harboring'*  as  an  equivalent  of  "suffering  or 
permitting  to  live,  board,  stop,  or  room,"  but 
is  defective,  in  that  it  does  not  find  that  de- 
fendant is  the  keeper  of  the  house,  and  that 
the  female  harbored  is  unmarried.  A  verdict 
finding  defendant  guilty  or  guilty  as  charged 
in  the  indictment  is  sufficient.  People  v.  Lee, 
86  N.  E.  573,  574,  237  111.  272. 

u  «  «  «  *q^Q  harbor*  is  to  receive  clan- 
destinely, or  without  legal  authority,  for  the 
purpose  of  concealing  him,  that  another,  hav- 
ing the  right  to  the  legal  custody  of  such 
person,  shall  be  deprived  thereof,  *  *  * 
or,  in.a  less  technical  sense,  |t  is  thfs  recep- 


tion of  persons  improperly."  In  an  action  for 
the  abduction  of  a  child,  a  witness  was  ask- 
ed to  state  what  the  child  told  him,  shortly 
before  she  went  to  defendants,  as  to  what  de- 
fendant had  promised  her  if  she  would  go 
there.  Held,  that  the  question  was  properly 
excluded  as  calling  for  hearsay  evidence. 
Baumgartuer  v.  Eigenbrot,  60  Aa  601,  603, 
100  Md.  508. 

HARBOR  (ironn) 
As  a  boundary 

A  statute  incorporating  a  township  and 
fixing  its  boundaries  as  "on  the  southeast  by 
New  York  Harbor,"  etc.,  fixes  the  boundaries 
of  the  township  so  as  to  include  lands  under 
the  water  of  the  harbor  to  the  boundary  line 
of  the  state,  since  a  harbor  is  a  recess  in  the 
coast  line  of  a  body  of  water  in  which  ships 
can  be  sheltered,  and  it  may  extend  to  a  line 
inside  of  which  vessels  may  find  protection, 
and  the  word  has  a  more  extended  meaning 
than  "shore,"  which  when  applied  to  a  tide 
water  bay  usually  means  the  part  between 
ordinary  liigh  and  low  water  marks.  Leary 
V.  Jersey  City,  189  Fed.  419,  428. 

HARD  ACTION 

The  dass  of  actions  known  as  "hard  ac- 
tions" include  penal  actions  and  actions  ex 
delicto,  such  as  actions  of  slander,  libel,  and 
the  like.  Where  the  plaintiff  Is  entitled  to 
nominal  damages  only,  a  Judgment  for  de- 
fendant will  be  affirmed.  Cronemillar  v.  Du- 
luth-Superior  MUling  Co.,  U4  N.  W.  432,  433, 
134  Wis.  248. 

HARD  DRINKER 

One  who  at  times  indulges  in  the  use  of 
liquor  to  such  an  extent  as  to  produce  deliri- 
um tremens  may  be  termed  a  "hard  drinker." 
Reid  V.  Singer  Mfg.  Co.,  107  S.  W.  310,  311, 
128  Ky.  50. 

HARD  LABOR 

The  Supreme  Court,  having  appellate  Jn- 
risdictlon  In  criminal  cases  only  as  to  ques- 
tions of  law  when  the  punishment  of  death 
or  Imprisonment  at  hard  labor  may  be  in- 
flicted or  a  fine  exceeding  $300  or  imprison- 
ment exceeding  six  months  is  actually  'im- 
posed, has  no  Jurisdiction  of  an  appeal 
from  a  conviction  of  selling  intoxicants  with- 
out a  license  where  the  sentence  was  to  pay 
a  fine  of  $300  and  costs,  and  be  confined  in 
the  parish  jail  for  six  months,  etc.,  the  of- 
fense charged  not  being  punishable  by  death 
or  imprisonment  at  hard  labor;  Act  No.  66 
of  1902,  making  the  selling  of  liquors  with- 
out license  punishable  by  fine  not  less  than 
$100  or  more  than  $500,  and,  in  default  of 
payment  of  fines  and  costs,  by  imprisonment 
within  the  discretion  of  the  court  or  by  fine 
and  imprisonment.  Act  No.  107,  of  1902,  i  8, 
prescribing  penalties  for  different  grades  o£ 
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the  offense  of  BeUing  Uquocs  without  a  li- 
cense, imposing  fines  and  imprisonment  of 
less  than  six  months,  and  Act  No.  176  of 
1008,  I  3,  imposing  a  penalty  for  selling  in- 
toxicants in  quantities  less  than  five  gallons 
without  license  of  a  fine  or  by  imprisonment 
In  the  parish  Jail  for  not  exceeding  two 
years,  the  term  "hard  labor*'  as  used  in  the 
Constitution  referring  to  such  labor  to  be 
performed  in  the  State  Penitentiary.  State 
T.  Hamilton,  54  South.  482,  128  La.  01. 

HARD  ROAD 

GraTel  road 

Where  a  certificate  of  a  special  tax  levy 
made  by  the  commissioners  of  highways  des- 
ignated the  levy  as  for  "hard"  roads,  and  re- 
ferred particularly  to  the  vote  taken  on  the 
petition,  both  of  which  were  for  levying  a 
tax  for  "gravel"  roads,  there  was  no  mate- 
rial variance  between  the  certificate  and  the 
petition;  a  gravel  road  being  a  "hard  road.** 
People  ex  rel.  Martin  v.  Robeson,  07  N.  S. 
687,  253  111.  456. 

HARDPAN 

A  stratum  of  hard-baked  clay  is  known 
as  "hardpan."  Newport  v.  Temesoal  Water 
Co.,  87  Pac.  372,  373,  140  CaL  581,  6  U  B. 
A.  (N.  S.)  1008. 

HARDWARE  TRADE 

A  druggist,  in  so  far  as  he  sells  cutlery, 
is  engaged  in  the  "hardware  trade,"  and 
hence  where  plaintiff,  a  wholesale  dealer, 
sold  razors  to  defendant  under  a  contract 
stipulating  that  plaintiff  would  insert  an  ad- 
vertisement in  a  newspaper  containing  de- 
fendant's name  as  the  selling  agent  of  the 
razors  for  that  town  in  the  hardware  trade, 
such  stipulation  amounted  to  a  contract  that 
defendant  should  be  considered  the  sole 
agent  for  sale  of  the  razors  in  the  hardware 
trade  at  such  point,  and  a  sale  of  such  ra- 
zors to  a  druggist  doing  business  in  the  same 
block  as  defendant  during  the  period  cover- 
ed by  the  contract,  and  permitting  such  drug- 
gists to  sell  the  razors  at  a  less  price  than  de- 
fendant was  allowed  to  sell  them,  was  a 
breach  of  the  contract.  Silberstein  v.  Gutt- 
ridge,  77  Ati.  702,  703,  80  N.  J.  Law,  117. 

HARE'S  COMBINGS 

As  to  combings  of  loose  or  dead  hair  ob- 
tained in  preparing  rabbit  or  hare  skins, 
which  are  commeiclally  known  as  "hares' 
combings"  or  "fur  waste,"  and  which,  after 
further  treatment,  are  used  as  an  adulterant 
in  cheap  hats,  held,  that  they  are  dutiable  as 
waste  under  Tariff  Act  July  24,  1807,  c  11, 
I  1,  Schedule  N,  par.  463,  30  Stat  104,  and 
not  as  furs  prepared  for  hatters*  use  under 
paragraph  426,  30  Stat  151,  nor  free  of  du- 
ty as  "furs,  undressed,"  under  section  2,  Free 


Ust  par.  561,  30  Stat  104.    United  States 
V.  Hatters'  Fur  Exchange,  153  Fed.  505,  506. 

HARM 

See  Bodily  Harm;   Great  Bodily  Harm. 


See  Hold  Harmless;  Save  Harmless. 

HARMLBSS  BXTVERAGE 

Nonintoxicating  malt  liquor  is  not  a 
"harmless  beverage."  Ex  parte  Flake  (lesi.) 
140  S.  W.  146,  154. 

HARNESS 

To  warrant  a  conviction  under  the  law 
making  the  theft  in  the  nighttime  of  any 
harness  grand  larceny,  it  is  not  necessary 
that  the  property  stolen  comprise  all  the 
parts  of  a  complete  harness.  State  v«  Wort- 
man,  08  Pac.  217,  78  Kan.  847. 

As  maohiaer^ 

See  Machinery. 


As  part  of  it 

'See  Team. 

As  tool 

See  TooUh-TooIs  of  Tradeu 

HARVEST 

Plaintiff  rented  to  defendant  about  1,200 
acres  of  rice  land  at  a  rental  of  f5  an  acre 
tor  all  land  covered  by  the  lease  and  "har- 
vested." The  rice  was  actually  raised  and 
cut  onal.,040  acres,  and  the  residue  was  util- 
ized for  making  levees  upon  which  no  rice 
was  actually  raised  or  harvested;  the  levees 
consisting  of  narrow  strips  of  land  about  six 
inches  high  inclosing  the  land  in  small  ir- 
regular areas  for  the  purpose  of  retaining  the 
water  pumped  upon  the  land  for  irrigation. 
The  levees  were  essential  to  raising  the  rice 
crop  on  the  irrigated  land.  Held*  that  the 
acreage  utilized  for  leaves  was  '*har vested" 
within  the  meaning  of  the  lease  so  as  to  en- 
title the  owner  to  rent  therefor ;  nothing  in 
the  lease  showing  a  contrary  intention. 
Reinking  v.  Qoodell,  133  N.  W.  774,  776. 

HAS  APPEALED 

A  notice  that  a  party  ''has  appealed'* 
from  a  Judgment  is  sufficient  notice  that  he 
''appeals"  from  the  Judgment  The  words 
"intends  to  appeal,"  "will  appeal,"  or  **glve 
notice  of.  their  application  to  appeal'*  are 
equivalent  to  and  have  the  same  effect  as  the 
more  direct  phraseology  of  the  statute — ^that 
is,  each  will  effect  an  -appeaL  James  v. 
James,  77  Pac.  1082,  35  Wash.  055  (citing 
Ranahan  v.  Gibbons,  02  Pac.  773,  23  Wash. 
255;  In  re  Murphy's  £3state,  06  Pac.  424,  26 
Wash.  222;  Brown  v.  Calloway,  75  Pac  630, 
34  Wash.  175). 
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HAS  BEEN 

See  Have  Been. 

HAT 

Merchandise,  coDsistIng  of  wide  braids  or 
plaits  of  straw,  fastened  together  so  as  to 
form  rectangular  strips  measuring  about  18 
by  36  inches,  are  not  dutiable  as  hats  partly 
manufactured,  under  the  Tariff  Act,  but  as 
straw  braids  or  plaits,  ''suitable  for  making 
or  ornamenting  hats,"  etc.  Samuel  Schifl  & 
Co.  V.  United  States,  140  Fed.  63,  64. 

HAT  CROWNS 

Dutiable  as  articles  composed  of  gelatin 
spangles,  see  Articles  within  Tariff  Act 

HATCH 

As  appliances,  see  Appliances. 

The  principal  purpose  of  a  **hatch"  on  a 
vessel  is  to  permit  access  to  and  from  the 
respective  decks  which  it  connects.  Jones  v. 
Moran  Bros.  Co.,  88  Pac.  626,  627,  45  Wash. 
391. 


HATCHET 

As   dangerous   weapon, 
Weapon* 

HATRED 


see  Dangerous 


See  Public  Hatred. 

A  publication  charging  that  plaintiff's 
daughter  attempted  to  become  the  master  of 
her  household,  and  that  this  quality  was  in- 
herited from  plaintiff,  who  had  her  husband 
in  abject  subjection,  was  actionable  under 
the  statute  defining  libel  as  a  defamation  in 
writing  tending  to  expose  one  to  public  ha- 
tred, public  hatred  being  public  or  general  dis- 
like or  antipathy,  and  "hatred"  meaning  to 
have  little  regard  for  or  to  despise,  and  the 
conduct  attributed  to  plaintiff  is  such  as  to 
bring  a  woman  into  general  disrepute  and 
ridicule.  McDavld  v.  Houston  Chronicle 
Printing  Co.  (Tex.)  146  S.  W.  252,  259. 

HAULING 

The  process  of  sticking  lumber  which 
consists  of  placing  thin  strips  of  wood  be- 
tween layers  of  boards  or  timber  to  secure 
circulation  of  air,  and  the  consequent  season- 
ing of  the  lumber  without  warping  or  decay, 
is  not  a  necessary  Incident  of  hauling  lumber 
but  a  distinct  and  Independent  branch  of 
work,  and  a  contract  to  *'haur'  will  Include 
loading  and  unloading,  but  will  not  include 
sticking,  because  not  all  lumber  is  required 
to  be  stuck.  Under  Bev.  St  c.  93,  §  46,  giving  a 
lien  for  cutting,  hauling,  rafting,  and  driving 
logs  or  lumber,  a  lien  Is  not  created  for 
sticking  lumber.  Hutchlns  v.  Blaisdell,  75 
Atl.  291,  292,  106  Me.  92. 


As  earriaKe  of  gooda  la  car  cfr  TeUele 

According  to  Worcester's  Dictionary,  the 
word  "haul"  means:  (1)  To  drag  with  force 
or  violence,  to  pull,  to  draw,  to  tug,  to  drag; 
(2)  to  carry  or  convey  in  a  cart  or  other  vehi- 
cle. In  section  2  of  the  Safety  Appliance  Act 
of  March  2,  1893,  a  196,  27  Stat.  531,  which 
makes  it  unlawful  for  any  railroad  engaged 
in  Interstate  business  "to  permit  to  be  hauled 
or  used  on  its  line  any  car  *used  in  moving 
interstate  traffic,' "  not  equipped  with  auto- 
matic couplers,  the  phrase  **used  in  moving 
interstate  traffic"  does  not  mean  that  a  car 
must  be  actually  loaded  and  on  its  Journey 
from  one  state  to  another  in  order  to  be  with- 
in the  provisions  of  the  act,  but  only  that  it 
has  been  and  is  intended  to  be,  so  used  when- 
ever required,  and  it  is  a  violation  of  the  act 
to  move  such  a  car  not  equipped  with  auto- 
matic couplers  from  one  state  to  another  as  a 
part  of  a  train,  although  it  is  empty  at  the 
time;  nor  is  the  mere  fact  that  it  is  destined 
to  a  repair  shop  a  defense.  United  States  v. 
St  Louis,  I.  M.  &  S.  R.  Co.,  154  Fed.  516,  518. 

Kind  of  conveyance 

The  term  '*hauled  by  wagon"  does  not,  in 
the  common  acceptation  of  the  term,  mean 
transportation  by  rail  or  steamboat,  and 
hence,  where  by  the  terms  of  a  contract  plain- 
tiff was  to  receive  for  hauling  stone  75  cents 
per  cubic  yard  for  every  mile  the  stone  was 
"hauled  by  wagon,"  transportation  of  the 
stone  by  rail  or  steamboat  was  not  within  the 
meaning  of  the  contract.  Campbell  v.  Trus- 
tees anclnnatl  South.  Ry.  (Ky.)  6  S.  W.  337, 
338. 

HAUTEVILLE  STONE 

As  marble,  see  Marble; 

HAVE 

See  May  Hare;  To  Have  and  to  Hold. 

In  a  vote  of  a  municipality  by  which 
those  voting  decided  "to  have"  a  townhall, 
the  term  "to  have"  was  a  comprehensive 
term,  Including,  not  only  the  meaning  of  the 
phrase  **to  build,"  but  any  other  method 
which  might  have  been  proposed  for  the  es-* 
tablishing  of  a  townhouse  or  townhall  and 
were  the  proper  words  to  carry  into  effect 
their  intention  "to  have"  and  not  build.  An- 
derson V.  Parker,  64  Atl.  771,  773,  101  Me. 
416. 


Ownerslilp  Implied 

The  words  "have"  and  "hold,**  bi  a  will 
providing  that  the  residue  of  the  estate  is 
devised  to  the  testator's  wife  to  **have,  hold, 
use  and  enjoy"  during  her  life,  except  a  sum 
bequeathed  to  her  absolutely,  and  the  balance 
to  her  exclusive  use  for  life,  manifest  an  in- 
tention that  she  should  receive  the  property 
into  her  custody  and  retain  the  same  during 
her  life.  The  language  does  not  Indicate  an 
intention  that  she  should  encroach  at  her  dis- 
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cretlon  on  the  prlncipaL  Scott  t.  Scott,  114 
N.  W.  881,  882,  137  Iowa,  239,  23  I#.  R.  A. 
(N.  S.)  716,  126  Am.  St  Rep.  277. 

Testator  bequeathed  all  his  property,  real 
and  personal,  to  his  wife,  to  have,  hold,  use, 
and.  dispose  of  as  she  might  see  fit  during  her 
life,  giving  to  her  full  power  and  authority 
to  sell,  convey,  and  transfer  all  or  any  part  of 
the  same,  fully  and  absolutely,  so  as  to  pass 
complete  title  to  purchasers  or  grantees  from 
her,  and  that  whatever  of  such  property  or 
its  proceeds  remained  In  her  hands  at  her 
death  should  go  to  their  daughters.  Held, 
that  though  the  words  "to  have  and  to  hold," 
if  standing  alone,  In  connection  with  the 
words  "during  her  life,"  would  be  effective  to 
qualify  the  estate  devised  so  as  to  vest  the 
widow  with  a  life  estate  only,  yet  when  cou- 
pled with  the  words  "use"  and  "dispose  of*  as 
she  might  see  fit,  they  indicated  that  the 
whole  title  was  intended  for  the  widow's  use 
and  disposition,  and  hence  the  will  conferred 
on  her  full  authority  to  sell  or  mortgage  the 
fee,  under  B.  &  C.  Comp.  §S  5336,  5573,  pro- 
viding that  a  devise  of  real  property  shall  be 
taken  as  a  devise  of  all  the  testator's  Interest 
subject  to  his  disposal,  unless  it  clearly  ap- 
peared from  the  will  that  he  Intended  to  de- 
vise a  lesser  estate.  Bilger  v.  Nunan,  186 
Fed.  665,  668. 

According  to  the  Century  Dictionary, 
the  word  **have,"  one  of  the  synonyms  of  *'pos- 
sess,**  may  apply  to  a  temporary  or  to  a  per- 
manent possession  of  a  thing.  Thus  it  has 
been  held  that  to  have  cigarettes  in  one's 
possession  for  smoking  did  not  constitute 
owning  or  keeping  cigarettes  in  violation  of 
law.  State  v.  Lowry,  77  N.  B.  728-734,  l66 
Ind.  372,  4  L.  R.  A.  (N.  S.)  528,  9  Ann.  Cas. 
350. 

Present  time  imported 

As  used  In  the  statute  providing  that, 
in  suits  for  the  infringement  of  a  patent,  the 
federal  court  shall  have  Jurisdiction  In  the 
district  of  which  defendant  is  an  inhabitant, 
or  in  any  district  in  which  defendant,  wheth- 
er a  person,  partnership,  or  corpoTation,  shall 
have  committed  acts  of  infringement  and 
have  a  regular  and  established  place  of  busi- 
ness, the  words  "have  a  regular  and  estab- 
lished place  of  business"  relate  to  the  time  of 
bringing  the  suit,  and  it  is  not  necessary  that 
defendant  should  have  had  a  regular  and  es- 
tablished place  of  business  within  the  district 
at  the  time  the  act  of  infringement  was  com- 
mitted therein.  Underwood  Typewriter  Co. 
V.  Fox  Typewriter  Co.,  158  Fed.  476,  483. 


In  a  statute  which  provides  that  the 
judge  of  the  district  court  or  Judge  pro  tern., 
before  whom  a  case  "has  been"  or  shall  be 
tried,  shall  have  power  to  sign  and  settle  a 
case-made  within  one  year  from  the  making 
of  any  final  order  or  the  rendering  of  any 
final  Judgment  if  the  same  has  been  legally 


served  upon  the  adverse  party,  notwithstand- 
ing that  the  term  of  office  of  any  such  Judge 
or  Judge  pro  tern,  may  have  expired  after  the 
rendition  of  any  such  Judgment  or  the  mak- 
ing of  such  order,  provided  such  case-made  has 
been  served  within  the  time  previously  fixed 
by  such  Judge  or  Judge  pro  tern.,  the  words 
"has  been"  apply  to  different  classes  of  cases: 
(1)  To  a  case  to  be  tried  in  the  future,  of 
which  it  may  be  said  at  a  f utiflte  time  that  it 
"has  been"  tried;  (2)  to  a  case  which  at  the 
time  the  act  took  effect  had  been  tried,  and  of 
which  the  trial  Judge  still  had  Jurisdiction  to 
settle;  and  (3)  to  a  case  which,  when  the  act 
took  effect,  had  been  tried,  but  of  which  the 
trial  Judge  had  lost  all  Jurisdiction.  In  view 
of  this  meaning  of  the  words,  the  statute  has 
a  prospective  and  not  a  retrospective  opera- 
tion and  confers  no  power  upon  a  trial  Judge, 
who  had,  prior  to  its  passage,  lost  Jurisdic- 
tion to  settle  a  case-made.  Walton  v.  Wood- 
ward, 84  Pac.  1028, 1029,  73  Kan.  238. 

The  words  **have  been  or  hereafter  may 
be,"  in  a  statute  by  which  titles  to  real  prop- 
erty, vested  in  any  person  or  persons  who 
"have  been  or  hereafter  may  be"  in  the 
actual,  open,  adverse  possession,  are  declared 
good,  unequivocally  express  an  intention  that 
the  statute  shall  have  a  retrospective  opera- 
tion In  the  sense  of  giving  effect' to  adverse 
possession  occurring  before  it  became  a  law, 
and  prevent  the  application  of  the  rule  of  in- 
terpretation that  statutes  are  to  be  given  a 
prospective  rather  than  a  retrospective  opera- 
tion. Schauble  v.  Schultz,  137  Fed.  389,  391, 
69  a  C.  A.  581. 

In  a  bill  for  divorce  a  vinculo,  filed  June 
16, 1906,  in  the  county  court  of  Cleburne  coun- 
ty, which  alleged  that  complainant,  a  resident 
of  Cleburne  county,  was  married  May  3, 
1906,  and  that  he  and  his  wife  lived  together 
until  June  4,  1906,  most  of  the  time  resid- 
ing in  Cleburne  county,  and  that  complainant 
"has  been  a  bona  fide  resident  of  Cleburne 
county  tor  more  than  three  years,"  and  that 
respondent's  particular  place  of  residence 
was  unknown,  the  verb  "has  been,"  descrip- 
tive of  past  action,  referred  the  residence  to 
a  period  before  the  bill  was  filed,  but  did  not 
make  a  part  of  the  period  so  averred  the 
year  next  before  the  bill  was  filed,  and  "most" 
signified,  not  all,  but  nearly  all,  of  the  time 
between  the  marriage  and  the  date  of  the 
bill.  The  averment  of  more  than  three  years' 
bona  fide  residence  was  insufficient  as  a  Ju- 
risdictional averment  of  residence  for  "one 
year  next  preceding  the  filing  of  the  bill," 
and  hence  that  a  decree  entered  on  the  bill 
was  void  on  collateral  attacl^  Martin  v. 
MarUn,  55  South.  632,  634,  173  Ala.  106. 

HAV£  CHARGE  OF 

A  treasurer  of  a  corporation,  merely  em- 
powered by  the  by-laws  to  "have  charge  of 
and  be  responsible  for"  the  securities  of  the 
corporation,  has  no  authority  to  change  the 
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registration  and  sell  certain  of  its  bonds 
without  special  authority.  Jennie  Clarkson 
Home  for  Children  v.  Ohesapeake  &  O.  R. 
Co.,  87  N.  Y.  Supp.  348,  353,  92  Ap9.  Div. 
491. 

An  employ^  who  had  nothing  to  do  with 
the  starting  of  cars  on  a  railway  at  a  mine, 
and  whose  only  duty  was  from  his  position 
on  the  grouM  to  sprag  the  wheels  of  the 
cars,  did  not  nave  charge  of  cars  within  Code 
1896,  §  1749,  subd,  5,  making  an  employer  lia- 
ble for  injuries  to  an  employ^  from  the  negli- 
gence of  a  person  having  the  control  of  any 
car  on  a  railway.  Woodward  Iron  Co.  v. 
Curl,  44  South.  9C9,  972,  153  Ala.  215. 

HAVE  FOR  SALE 

Where  defendant  was  a  Jobber  of  can- 
dy and  admitted  that  he  had  purchased 
candy  from  which  samples  shown  to  be  adul- 
terated were  taken,  that  he  had  such  candy 
at  his  place  of  business,  and  did  not  con- 
tend that  the  candy  was  bought  for  any 
other  purpose  than  for  resale  in  the  course 
of  his  business,  it  sufficiently  appeared  that 
the  candy  was  kept  for  sale  within  New  York 
Sanitary  Code,  (  68,  punishing  any  person 
who  shall  "have  for  sale"  adulterated  food 
in  the  city  of  New  York.  People  v.  Gren- 
berg,  119  N.  Y.  Supp.  325,  326,  134  App.  Div. 
599. 

HAVINO 

The  word  •'having,'*  in  Rev.  St  1899,  S 
3018  (Ann.  St.  1906,  p.  1729),  which  forbids 
a  dramshop  keeper  to  keep,  exhibit,  or  use, 
or  suffer  to  be  kept,  exhibited,  or  used  in 
his  dramshop,  a  piano,  organ,  or  other  musi- 
cal instrument  whatever,  **for  the  purpose 
of  performing  upon  or  having  the  same  per- 
formed upon  in  such  dramshop,^'  Is  not  syn- 
onymous with  ^'permitting,"  but  imports 
making  an  arrangement  to  have  an  act  done. 
Hence,  while  a  Regina  Concerto,  which  is  a 
musical  macdiine  set  playing  by  dropping  a 
coin  in  a  slot,  and  thereby  releasing  the 
spring  setting  the  machinery  in  motion,  is  a 
musical  instrument,  and  winding  it  up  and 
dropping  a  coin  in  the  slot  constitutes  per- 
forming on  it,  it  Is  not  such  a  musical  in- 
strument as  the  Legislature  meant  to  desig- 
nate in  the  statute,  which  meant  the  keep- 
ing of  an  instrument  with  the  intention  of 
the  dramshop  keeper  to  perform  on  it  him- 
self or  engaging  some  one  else  to  do  so. 
Thiebes-Stierlin  Music  Co.  v.  Weiss,  121  S. 
W.  1099,  1101,  142  Mo.  App.  508. 

A  statute  providing  that  no  person  **hav- 
ing  a  •  ♦  •  wife  ♦  ♦  •  shall"  by  his 
will  devise  to  any  charitable  institution  more 
than  one-half  of  his  estate  after  the  pay- 
ment of  his  debts  refers  to  the  family  stat- 
us of  the  testator  at  the  time  of  his  death, 
and  not  at  the  time  of  the  making  of  his 
will,  and  the  statute  is'  confined  to  cases 
where  a  husband  leaves  a  wife  surviving; 


the  word  '"having"  being  construed  to  mean 
"leaving."  St.  John  v.  Andrews  Institute 
for  Girls,  102  N.  Y.  Supp.  808,  820,  117  App. 
Div.  698,  Judgment  modified  St.  John  v.  An- 
drews InsUtute  for  Girls,  83  N.  £.  981,  985» 
191  N.  Y.  254,  14  Ann.  Cas.  708. 

HAVIKO  NO  HEIR 

Where  testator,  dying  in  1883,  devises  a 
farm  to  his  son  W.  and  his  heirs,  and  "if  W. 
has  no  heir*'  to  F.  or  next  nearest  kin,  the 
quoted  expression  is  equivalent  to  "if  W. 
shall  die  without  issue,"  and,  under  the  rules 
of  construction  existing  before  Act  July  9, 
1897  (P.  L.  213),  imports  a  general  and  in- 
definite failure  of  issue,  so  that  W.,  the  first 
taker,  will  take  an  estate  in  fee  simple. 
Horton  v.  McCall,  82  AtL  472»  473,  233  Pa. 
405. 

HAVEN 

Waters  inclosed  In  whole  or  In  part  by 
a  breakwater  or  other  artificial  structure  to 
aiford  a  protected  anchorage,  as  well  as 
those  so  inclosed  by  natural  land,  constitute 
a  "haven,"  within  Rev.  St  §|  5346,  5361, 5362, 
making  certain  acts  offenses  against  the 
United  States  when  committed  "upon  the 
high  seas,  or  in  any  arm  of  the  sea«  or  In 
any  river,  haven,  creek,  basin  or  bay  within 
the  admiralty  Jurisdiction  of  the  United 
States  and  out  of  the  Jurisdiction  of  any  par- 
ticular state.*"-  Ex  parte  0*Hare,  179  Fed. 
662,  665,  103  0.  C  A.  220. 

HAWKER 

A  "hawker**  is  one  who  sells  wares  by 
crying  them  in  the  streets.  Eaton  v.  Peo- 
ple, 104  Pac.  407,  408,  46  Colo.  361. 

A  "hawker"  or  "peddler"  is  an  itinerant 
or  traveling  trader  who  carries  goods  about 
in  order  to  sell  them,  and  who  actually  sella 
them  to  purchasers  by  delivering  the  goods 
at  the  time  of  the  sale,  in  contradistinction 
to  the  trader  who  has  goods  to  sell  and  sells 
them  in  a  fixed  place  of  business.  State  v. 
Bayer,  97  Pac.  129,  131,  34  Utah,  257,  19  L. 
R.  A.  (N.  S.)  297. 

"Persons  who  travel  from  town  to  town, 
from  one  plantation  to  another,  by  land  or 
by  water,  carrying  to  sell  or  exposing  to 
sale  any  rum,  sugar,  or  other  goods,  wares, 
or  merchandises,  are  included  in  the  general 
terms  'hawkers'  and  'peddlers.'  "  "Hawkers 
and  peddlers  are  persons  who  practice  car- 
rying merchandise  about  from  place  to  place 
for  sale,  as  opposed  to  traders,  who  sell  at 
established  shops."  State  v.  Ivey,  53  S.  E. 
428,  430,  73  S.  C.  282  (quoting  and  adopting 
definition  in  State  v.  Belcher  [S.  C]  1  Mc- 
Mul.  42). 

The  primary  Idea  of  a  '*hawker  and 
peddler"  Is  that  of  an  itinerant  trader,  who 
carries  goods  about  and  actually  sells  them, 
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in  contradistinction  to  a  "trader,"  who  seils 
goods  at  a  fixed  place  of  busine^.  CoUen- 
der  T.  Reardon,  123  N.  Y.  Supp.  587,  589, 
138  App.  Div.  738  (citing  Commonwealth  v. 
Ober,  12  Oush.  [66  Mass.]  493;  21  Cyc.  p.  367): 

The  popular  meaning  of  **hawker  and 
peddler,"  and  the  meaning  indicated  by  the 
derivation  of  the  worda  involves  the  idea 
both  of  carrying  goods  for  sale  and  of  an 
itinerant  vender.  AUport  v.  Murphy,  116  N. 
W.  1070,  1072,  153  Mich.  486. 

A  "hawker"  or  "peddler,"  as  defined  by 
Laws  1909,  p.  293,  c.  248,  §  1,  is  one  who  has 
no  fixed  place  of  trade,  but  travels  from  place 
to  place  and  from  house  to  house,  though  he 
sells  by  sample  and  does  not  carry  his  wares 
with  him,  or  even  if  he  does  not  make  an 
immediate  sale,  but  enters  into  an  executory 
contract  for  a  future  sale  for  future  deliv- 
ery. State  ex  rel.  Mudeklng  v.  Parr,  123  N. 
W.  408.  410,  109  Minn.  147,  134  Am.  St.  Rep. 
759. 

The  words  "peddler"  and  "hawker,"  with- 
in Klrby*s  Dig.  S  5438,  authorizing  cities  to 
license,  etc.,  hawkers  and  peddlers,  are  used 
in  the  ordinary  and  common-law  acceptation 
of  the  term  and  the  sense  in  which  the  words 
are  used  in  Const,  art  16,  |  5,  authorizing 
the  General  Assembly  to  tax  such  persons. 
City  of  Conway  v.  Waddell,  118  8.  W.  398, 
400,  90  Ark.  127. 

One  having  a  license  under  I^aws  1896, 
p.  315,  c.  371,  for  hawking  and  peddling,  and 
having  a.  permit  from  the  clerk  of  a  city  to 
peddle  \iithin  the  city,  has  no  right  to  set 
up  boxes  as  a  stand  in  a  public  street  and 
maintain  the  same  there  for  a  considerable 
length  of  time;  the  business  of  "hawking 
and  peddling**  involving  the  practijce  of  car- 
rying merchandise  from  place  to  place  for 
sale  with  brief  temporary  stops,  and  not  in- 
cluding the  right  to  take  for  any  considerable 
length  of  time  exclusive  possession  of  any 
part  of  a  highway.  Eggleston  v.  Scheibel. 
112  N.  Y.  Supp.  114,  115,  60  Misc.  Rep.  260. 

Iioeal  mereluu&t 

A  grocer  who  takes  orders  for  goods, 
fills  them  at  his  store,  and  delivers  them  by 
wagon  to  customers  in  a  neighboring  village 
is  not  a  "hawker  of  goods  by  retail,  by  sam- 
ple, or  by  taking  orders,  or  otherwise,"  so 
as  to  be  within  tlie  provision  of  an  ordinance 
of  the  village  imposing  a  license  tax  on  such 
hawkers.  Village  of  Scribner  v.  Mohr,  132 
K.  W.  734,  735,  90  Xeb.  21,  Ann.  Cas.  1912D, 
1287. 

Peddler  synonymoiis 

A  "hawker"  is  one  who  sells  wares  from 
place  to  place,  or  by  crying  them  in  the 
street,  and  the  word  is  used  as  synonymous 
with  "peddler,"  In  statutes  regulating  the 
vending  of  goods.  Village  of  Scribner  y. 
Mohr,  132  N.  W.  734,  735,  90  Neb.  21,  Ann. 
Cas.  1912D,  1287. 


The  word  "hawker**  is  synonymous  with 
peddler,  defined  by  Rev.  St.  1899,  §  8861,  to 
be  a  person  selling  patents,  patent  rights, 
patent  or  other  medicines,  lightning  rods, 
goods,  wares,  or  merchandise,  except  pianos, 
organs,  sewing  machines,  books,  charts,  maps, 
and  stationery,  and  agricultural  and  horti- 
cultural products.  Including  milk,  eggs,  but- 
ter, and  cheese,  by  going  from  place  to  place 
to  sell  the  same.  State  v.  Looney,  97  S.  W. 
934,  936,  214  Mo.  216,  29  L.  R.  A.  (N.  S.)  412. 

Piotvre  agent 

An  agent  of  a  foreign-  corporation  en- 
gaged in  mailing  portraits  by  photographic 
enlargement,  who  delivers  such  portraits  to 
customers  who  have  previously  ordered  the 
same  made  and  collects  therefor,  is  not  a 
"hawker,"  within  the  meaning  of  an  ordi- 
nance imposing  a  license  tax  on  persons  en- 
gaged In  such  occupations  merely  because,  as 
an  incident  to  delivery,  he  sells  the  customer 
a  frame  for  the  portraits  if  desired.  "The 
leading  primary  idea  of  a  'hawker*  or  'ped- 
dler* is  that  of  an  Itinerant  or  traveling 
trader,  who  carries  goods  <aboat  in  order  to 
sell  them,  and  who  actually  sells  them  to 
purchasers,  in  contradistinction  to  a  trader 
who  has  goods  for  sale  and  sells  them  in  a 
fixed  place.**  Chicago  Portrait  Co.  v.  City  of 
Macon,  147  Fed.  967,  969  (quoting  and  adopt- 
ing definition  in  Emert  v.  Missouri,  156  U.  S. 
296,  15  Sup.  <3t  367,  89  L.  Ed.  430,  which 
quotes  with  approval  the  language  of  Chief 
Justice  Shaw,  of  Massachusetts,  in  Common- 
wealth V.  Ober,  12  Cush.  493). 

Solleitins  of  ordem  for  goodM 

Acts  1904,  p.  108,  No.  49,  relating  to  li- 
cense taxes  of  hawkers  and  peddlers,  does  not 
classify  drummers  representing  foreign  mer- 
cantile houses  soliciting  or  selling  by  sample 
as  hawkers  or  peddlers  or  imiMwe  license  tax> 
es  on  them.  Saal  v.  Fortner,  49  South.  997, 
998,  124  La.  112. 

A  dty  ordinance  made  it  an  ofiTense  to 
pursue  the  occupation  of  a  hawker  or  ped- 
dler, without  a  license,  and  defined  a  hawker 
or  peddler  as  including  any  person  who 
should  travel  from  house  to  house  for  the 
purpose  of  selling,  oflPering  for  sale,  or  solicit- 
ing orders  for  goods,  wares,  or  merchandise 
by  sample.  A  New  Jersey  corporation  en- 
gaged in  the  sale  and  distribution  of  teas  and 
spices  maintained  a  warehouse  in  another 
city  in  Michigan,  from  which  its  trade  in 
Michigan  was  supplied.  The  corporation 
furnished  defendant  with  a  horse  and  wagon, 
and  he  solicited  orders  from  door  to  door, 
and  at  intervals  ordered  from  the  warehouse 
in  Michigan  sufficient  goods  to  fill  the  orders, 
whereupon  he  delivered  the  goods,  collected 
the  price,  retained  a  commission,  and  remit- 
ted the  balance.  Held,  that  not  having  had 
a  license,  he  was  properly  convicted  under 
the  ordinance.  City  of  Alma  v.  Clow,  109  N. 
W.  853,  854,  146  Mich.  443. 
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Defendant  was  employed  by  a  foreign 
corporation  to  take  charge  of  a  crew  of  can- 
vassers to  sell  perfumery.  Tbe  goods  were 
shipped  to  defendant  in  complainant  city, 
done  up  in  pactcages  containing  10  bottles. 
These  were  left  by  defendant's  canvassers 
with  householders  or  children  to  be  retained 
or  disposed  of  to  others;  premiums  being 
given  for  sales.  A  collector  employed  by  the 
corporation,  with  whom  defendant  had  no 
connection,  followed  the  canvassers  and  col- 
lected the  proceeds  of  perfumery  sold,  etc.; 
the  proceeds  being  forwarded  to  the  corpora- 
tion, which  paid  the  expenses  of  defendant 
and  her  canvassing  crew.  Held,  that  defend- 
ant was  a  "hawker  or  peddler,"  within  a  city 
ordinance  imposing  a  license  tax  on  such  per- 
sons selling  drugs,  toilet  articles,  perfumes, 
etc.,  and  defining  the  term  "hawker  or  ped- 
dler" as  a  person  going  about  from  house  to 
house  and  offering  to  sell  articles  of  trade  or 
commerce  to  be  delivered  then  or  In  the  fu- 
ture, aty  of  Muskegon  v.  Hanes,  112  N.  W. 
1077,  1078, 149  Mich.  460. 

Farmer  retailins  produce 

Webster  defines  a  "hawker"  as  one  who 
hawks;  a  peddler;  to  sell  goods  by  outcry 
in  the  streets — and  a  "peddler"  as  one  who 
sells  by  traveling;  one  who  peddles;  a  trav- 
eling hawker;  one  who  carries  about  small 
commodities  on  his  back  or  cart  or  wagon 
and  sells  them.  A  farmer,  with  no  other 
trade  or  occupation,  is  not  a  "hawker"  or 
"peddler"  because  he  slaughters  his  cattle, 
hogs,  or  sheep  on  his  farm  and  retails  them 
In  the  city.  Ex  parte  Snyder,  79  Pac.  819, 
822,  10  Idaho,  682,  68  L.  R.  A.  708. 

A  farmer  who  takes  his  farm  products  to 
a  dty  and  sells  them  from  place  to  place  is 
not  a  hawker  or  peddler  within  the  under- 
stood meaning  of  such  terms.  The  terms 
"hawker"  and  "peddler,"  as  used  by  the 
courts  of  this  country,  are  treated  as  equiva- 
lents in  law.  "Hawkers"  and  "peddlers"  are 
persons  who  carry  merchandise  from  place  to 
place  for  sale,  as  opposed  to  traders,  who  sell 
at  an  established  shop.  City  of  St.  Louis  v. 
Meyer,  84  S.  W.  914,  918,  1S5  Mo.  583  (citing 
Hall  V.  State,  23  South.  121,  39  Fla.  6CS; 
Commonwealth  v.  Ober,  12  Cush.  [66  Mass.] 
493;  Bish,  St.  Crimes,  §  1074;  Fisher  v.  Pat- 
terson, 13  Pa.  330;  City  of  South  Bend  v. 
Martin,  41  N,  E.  315,  142  Ind.  31,  29  L.  R.  A. 
531;  Emert  v.  Missouri,  15  Sup.  Ct.  367,  156 
U.  S.  296,  39  U  Ed.  430). 

IiimclL  wagon  proprietor 

A  person  operating  a  lunch  wagon  at  a 
fixed  place  in  a  street  daily,  between  certain 
fixed  hours,  Is  not  a  "hawker,"  within  a  stat- 
ute defining  "hawkers"  and  "peddlers"  as 
persons  who  travel  about,  either  on  foot  or  in 
wagons,  carrying  and  exposing  for  sale  goods. 
Commonwealth  v.  Morrison,  83  N.  E.  415, 
416,  197  Mass.  199. 


Sale  of  theater  tioket 

Since  a  theater  ticket  is  a  mere  license, 
evidence  of  a  right  to  enter  a  theater  and  oc- 
cupy a  definite  seat  during  a  performance, 
and  not  merchandise,  the  offering  of  sucli 
ticket  for  sale  does  not  constitute  "hawking*' 
and  "peddling,"  so  as  to  require  a  license  for 
the  sale  thereof ;  such  terms  referring  to  the 
manner  in  which  the  business  is  carried  on, 
and  not  to  the  business  itself.  People  v. 
Marks,  120  N.  Y.  Supp.  1106,  1109,  64  Misc. 
Rep.  679. 

HAY 

See  Good  Merchantable  Hay;   Shock  of 

Hay. 
As  materials,  see  Mat^riala. 

HAT  STACK 

See  Stack. 

HAYBOTE 

"Haybote"  is  the  right  to  a  suflaclent  sup- 
ply of  wood  for  repairing  hedges  and  fences. 
Anderson  v.  Cowan,  101  N.  W.  92,  93,  125 
Iowa,  259,  68  L.  R.  A.  641,  106  Am  St  Rep. 
303. 

HAZARD 

See  Game  of  Hazard  or  Skill;    Horal 

Hazard;    Railroad  Hazard. 
Increased  hazard,  see  Increased. 

To  engage  In  a  wager  of  any  kind  is  a 
"hazard,"  within  Ky.  St  1903;  §  1977.  punish- 
ing one  engaged  "in  any  hazard  or  game/' 
on  which  money  is  bet,  won,  or  lost  One 
engaging  in  a  shooting  match  on  which  there 
was  monqy  bet,  won,  and  lost  does  not  vio- 
late the  statute,  but  engaging  In  the  betting 
on  the  match  constitutes  the  offense.  Com« 
monwealth  v.  Davis  (Ky.)  102  S.  W.  827 
(quoting  and  adopting  the  definition  in  Cheek 
V.  Commonwealth,  37  S.  W.  152,  100  Ky.  2). 

The  word  "hazard,"  as  used  in  a  statute 
forbidding  any  person  to  maintain  any 
lottery,  scheme,  or  device  for  the  "haz- 
arding" of  money  or  valuable  thing,  means 
chance,'  and  the  chance  referred  to  is 
that  chance  which  is  employed  in  connection 
with  lottery  schemes,  where  the  attempt  is  to 
attain  certain  ends,  not  by  skill  or  any 
known  or  fixed  rules,  but  by  the  happening  of 
a  subsequent  event,  incapable  of  ascertain- 
ment or  accomplishment  by  means  of  human 
foresight  or  ingenuity.  If  the  result  in  a 
given  transaction  could  be  accomplished  or 
foretold  by  the  exercise  of  skill  or  foresij^ht, 
its  ascertainment  would  not  be  attributed  to 
chance,  but  to  the  exercise  of  skill  or  fore- 
sight, and  consequently  to  design.  Chance 
and  design  are  exactly  opposite,  and  the 
presence  of  either  will  exclude  the  other. 
Where  design  enters  into  a  transaction,  it 
immediately  partakes  of  the  nature  of  con- 
tract, and  will  be  governed  by  other  piinci- 
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pies.  In  the  gaming  sense  there  is  no  diance 
whatever  where  either  party  has  means  of 
knowing  the  result  at  the  inc^tlon  ol  the 
wager.  There  may  be  fraud,  but  not  chance. 
The  International  Dictionary  gives  the  gen- 
eral definition  of  chance  as  "the  unknown  or 
undefined  cause  of  events  that  to  us  are  un- 
certain or  not  subject  to  calculation;  luck; 
fortune."  6  Cyc.  p.  890,  defines  chance  thus: 
**Possibllity;  hazard ;  risk;  or  the  result  or 
issue  of  uncertain  and  unknown  conditions 
or  forces  neither  understandingly  brought 
about  by  one's  act  nor  pre-estimated  by  one's 
understanding.**  Russell  v.  Equitable  Loan 
«  Security  CkK,  58  S.  E.  881,  886,  129  Oa.  154, 
12  Ann.  Cas.  129. 

Afl  rUk 

The  term  **hazard,*'  as  used  In  a  fire  pol- 
icy, means  the  incurring  of  the  possibility 
of  loss  or  harm  for  the  possibility  of  a  bene- 
fit; the  insurer  undertaking  to  indemnify 
the  insured  against  the  possibility  of  a  loss 
by  fire  for  an  agreed  consideration  paid  in 
advance;  the  hazard  consisting  of  the  possi- 
bility of  a  loss  by  fire  indicated  by  the  sum 
of  all  dangers  resulting  from  the  recognized 
exposure,  including  losses  from  incendiary 
fires  communicated  from  other  premises. 
Hartford  Fire  Ins.  Ck).  v.  Dorroh  (Tex.)  133 
S.  W.  465,  468. 

"Hazard  of  litigation,*'  to  which  a  pur- 
chaser must  not  be  subjected,  refers  to  a 
hazard  which  is  to  be  determined  by  the 
chance  of  successful  attack,  as  viewed  by 
the  court  in  the  suit  for  specific  proceedings. 
Barger  v.  Gery,  53  AtL  483,  485,  64  N.  J. 
Eq.  263. 

HAZARDOUS 

The  work  of  an  assistant  piano  mover  is 
not  "hazardous,"  as  distinguished  from  or- 
dinary manual  labor.  Mcintosh  v.  Jones,  93 
Pac.  557,  560,  36  Mont.  467,  14  U  E.  A.  (N. 
S.)  933. 

HAZARDOUS   NEGLIGENCE 

"Where  one  poured  kerosene  oil  from  a 
can  Oil  wood  and  kindling  in  a  stove  In 
which  she  knew  there  were  live  coals,  and 
there  was  an  explosion  of  the  can,  resulting 
In  her  being  serioiftly  burned,  she  was 
charged,  as  a  matter  '^f  law,  of  being  guilty 
of  "hazardous  negligence"  precluding  a  re- 
covery for  the  injury  from  the  manufactur- 
er of  the  oil  on  the  ground  that  it  was  be- 
low the  legal  standard  of  safety.  Higgs  T. 
Standard  Oil  Co.,  130  Fed.  199,  204. 

HE 

That  a  magistrate,  in  an  order  fixing 
bail.  In  two  instances  used  the  pronoun 
"he"  for  the  pronoun  "she"  does  not  affect 
the  magistrate's  jurisdiction  previously  ex- 
ercised in  deciding  that  the  evidence  was  suf- 
ficient to  satisfy  him  that  a  crime  had  been 
committed    and   that   there    was   sufficient 


cause  to  believe  that  defendants  had  commit- 
ted it,  and  to  issue  a  commitment  thereon. 
People  ex  reL  Wilson  v.  Warden  of  City  Pris- 
on, 107  N.  X.  Supp.  1103,  1104,  123  App. 
Div.  288. 

An  instruction  that  a  witness  may  be  im- 
peached by  showing  "he"  or  "she"  has  made 
different  statements  out  of  court,  and  that 
such  impeaching  evidence  may  be  considered 
in  determining  the  weight  of  the  testimony  of 
such  witness,  and  "his**  credibility,  is  not  er- 
roneous because  of  the  use  of  the  word  "he," 
as,  under  the  statute,  terms  denoting  the 
male  gender  include  also  the  female.  Mar- 
ek  V.  State,  94  S.  W.  469,  49  Tex.  Cr.  R. 
428. 

Rev.  St.  1895,  art  3499,  provides  that 
any  minor  over  19  years  of  age  may  proceed 
before  the  district  court  of  the  county  of  his 
residence  to  have  his  disabilities  as  a  minor 
removed.  Article  3500  provides  that  if  it 
shall  appear  that  the  grounds  are  sufficient, 
and  that  it  is  advisable  for  the  minor  to  • 
have  his  disabilities  removed,  a  decree  there- 
for may  be  entered.  Article  8501  provides 
that  after  the  removal  of  disabilities  the  mi- 
nor shall  be  deemed  of  full  age,  except  that 
he  cannot  vote,  until  he  reaches  the  full 
age.  Held,  in  view  of  article  3268,  ds.  3,  6, 
providing  that  in  construing  dvi]  statutes 
the  masculine  gender  shall  Include  the  femi- 
nine and  neuter,  and  that  in  all  interpreta- 
tions the  court  shall  look  for  the  Intention 
of  the  Legislature,  keeping  in  view  the  old 
law,  the  evil  and  the  remedy,  and  of  Final 
Title,  i  3,  providhig  that  the  rule  that  the 
revised  statutes,  though  in  derogation  of  the 
common  law,  shall  be  liberally  construed,  the 
use  of  the  words  "he"  and  "his"  were  not 
intended  to  exclude  the  female  minor,  and 
she  can  have  her  disabilities  removed  there- 
under. Texas  Cent  R.  Co.  v.  Wheeler,  116 
S.  W.  83,  86,  52  Tex.  Civ.  App.  603. 

HEAD 

See  Side  Head. 

An  allegation  that  plaintiff  was  serir 
ously  and  permanently  injured  through  his 
"head."  skull,  eyes,  and  bruises  to  his  right 
leg  and  body,  does  not  include  an  injury  to 
the  organs  of  hearing.  Keefe  v.  Lee,  90  N. 
B.  344.  846,  197  N.  Y.  68,  27  L.  R.  A.  (N.  S.) 
837. 

HEAD  OF  BUREAU 

The  person  in  charge  of  the  branch  of- 
fice of  the  bureau  for  the  collection  of  reve- 
nue from  the  sale  and  use  of  water  in  the 
borough  of  Brooklyn  was  not  the  "head  of  a 
bureau,"  within  New  York  Charter,  S  1543, 
providing  that  the  heads  of  departments 
shall  have  power  to  remove  certain  officers, 
but  that  no  head  of  a  bureau  shall  be  remov- 
ed until  he  has  been  allowed  an  opportunity 
of  making  an  explanation.  People  v.  Oakley, 
87  N.  Y.  Supp.  856,  859,  93  App.  Div.  535. 
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HEAD  OF  OOTE 

The  words  "head  of  the  cove,"  In  their 
natural  sigulficance,  mean  that  place  farth- 
est up  the  cove  where  the  water  stands  at 
high  water,  and  not  down  the  cove  at  low- 
water  mark  at  a  place  near  the  mouth  of 
the  cove.  Whitmore  ▼.  Brown,  61  AtL  986, 
987, 100  Me.  410. 

HEAD  OF   DEPARTMENT 

See  Head  of  Principle  Department 

Civil  Service  Law  (P.  L.  1908,  p.  235), 
which  was  adopted  by  the  voters  of*  Jersey 
City,  specifies  In  section  11  that  "unclassified 
service,"  which  shall  Include  '*all  heads  of 
departments"  elected  by  the  governmental 
body  of  the  dty,  are  not  subject  to  the  pro- 
visions  of  the  act  Jersey  City  Charter  (P. 
L.  1871,  p.  1094),  In  section  29,  specifies  the 
duties  of  the  city  derk  to  Include  the  custody 
of  dty  books,  etc.,  the  countersigning  of  li- 
censes, and  all  evidences  of  dty  Indebtedness, 
the  custody  of  the  seal,  acting  as  clerk  to 
the  board  of  aldermen  and  keeping  the  rec- 
ord of  all  ordinances,  eta,  and  the  issuance 
of  all  licenses  and  collection  of  fees  there- 
for, etc.  P.  Ia  1907,  p.  34,  authorizes  the 
clerk,  with  the  consent  of  the  board  of  alder- 
men or  common  council,  to  appoint  such 
clerks  and  assistants  as  the  public  business 
may  require,  and  to  fix  the  salaries  of  such 
assistants.  P.  L.  1895,  p.  330,  authorizes  him 
to  designate  from  the  clerks  in  his  office  a 
derk  to  act  as  dty  clerk  during  his  absence 
or  disability.  Held,  that  such  clerk  is  the 
head  of  a  department  of  a  municipality,  and 
Is  therefore  within  the  ''unclassified  service/* 
and  not  entitled  to  hold  office  until  removal 
or  discharge  within  the  terms  of  the  act 
Fagen  v.  Morris,  84  Att.  1067,  1068,  83  N.  J. 
Law,  3. 

The  words  'liead  of  a  department"  ih  the 
dvU  service  act  of  1908  (P.  L.  1908,  p.  235), 
providing  that  the  head  of  a  department, 
office,  or  institution  in  which  a  position  clas- 
sified under  the  act  Is  to  be  filled  shall  notify 
the  commission  which  shall  certify  the  names 
of  candidates,  eta,  refer  to  an  officer  having 
a  clerical  or  other  force  under  him  appoint- 
ed by  him,  and  do  not  include  the  board  of 
chosen  freeholders  created  by  P.  L.  1900,  p. 
168,  relating  to  the  government  of  counties 
and  creating  a  board  of  chosen  freeholders, 
since  the  board  is  the  county  legislature  and 
the  classified  service  does  not  Include  offi- 
dals  with  a  fixed  statutory  term  who  are  ap- 
pointed by  the  board.  McKenzie  T.  filliott, 
72  Atl.  47,  49,  77  N.  J.  Law,  43. 

HEAD  OF  A  FAMILT 

As  to  what  constitutes  family  In  the 
phrase  '*head  of  a  family,"  see  Family. 

One  having  a  wife  and  three  minor  chil- 
dren is  the  "head  of  a  family,"  within  the 
exemption  statutes.  Garner  v.  Freeman,  42 
South.  767,  769,  118  La.  184,  118  Am.  St 
Rep.  361. 


The  •'head  of  the  fan^y"  Is  generally 
the  husband  and  father.  Baum  v.  Turner 
(Ky.)  76  S.  W.  129.  130.  See.  also,  Blount  v. 
Medbery,  94  N.  W.  428,  429,  16  S.  D.  662 
(dting  Comp.  Laws  1887,  §  2587). 

According  to  Cobbey's  Ann.  St.  1903,  | 
6214,  the  phrase  "head  of  a  family"  Includes 
every  x)erson  who  Is  residing  on  the  premis- 
es with  him  or  her  and  under  his  or  her 
care  and  maintenance,  his  or  her  minor  child, 
or  the  minor  child  of  his  or  her  deceased 
wife  or  husband.'  Palmer  v.  Sawyer,  10.^  N. 
W.  1088,  1089,  74  Keb.  108,  12  Ann.  Cas.  715. 

HiuVaad  dwrias  abcemoe  or  separatioa 
of  wife 

A  divorced  husband  who  by  the  decree 
has  been  deprived  of  the  custody  of  his  mi- 
nor child,  and  is  required  to  pay  to  the  moth- 
er a  stated  sum  for  its  support,  which  allow- 
ance is  made  a  lien  on  the  former  homestead, 
is  not  the  head  .of  a  family  entitled  to 
a  homestead  exemption,  under  the  stat- 
ute which  exempts  the  homestead  of  the 
head  of  a  family  from  forced  sale,  and  de- 
fines the  phrase  "head  of  a  family"  to  mean 
the  husband  or  wife,  when  the  claimant  is 
a  married  person,  or  any  person  who  has 
been  residing  on  the  premises  with  him,  his 
child,  a  minor  brother  or  sister,  etc.  Hol- 
comb  V.  tHolcomb,  120  N.  W.  547,  548,  18  N. 
D.  561,  21  Ann.  Cas.  1145. 

Where  a  bankrupt  and  his  wife  had  sep- 
arated by  mutual  consent  a  short  time  be- 
fore the  bankruptcy,  and  she  had  received 
approximately  half  of  the  property,  and  had 
removed  with  an  adopted  child  to  another 
town,  where  she  remained,  leaving  him  with 
no  property,  except  a  small  stock  of  mer- 
chandise, he  ceased  on  such  separation  to  be 
the  "head  of  a  family,"  within  the  meaning 
of  the  homestead  provision  of  the  Constitu- 
tion of  South  Carolina,  and  is  not  entitled 
thereunder  to  the  allowance  of  a  homestead 
exemption  out  of  the  remaining  property. 
In  re  Flnklea,  153  i^ed.  492,  493  (clUng  Faut 
V.  Gist,  15  S.  E.  721,  30  S.  C.  576;  Cooi>er 
V.  Cooper,  24  Ohio  St  488). 

Sinclo  porsom  supportiac  roI*tiv60 

Where  decedent,  after  retiring  from 
business,  ^ent  to  reside  with  his  sisters,  and 
furnished  a  part  of  the  ooal  and  provisions, 
he  was  under  no  obligation  to  support  any 
of  the  members  of  the  household,  Indudlng 
complainant,  a  ward  of  one  of  his  deceased 
sisters,  and  was  not  the  head  of  the  family 
so  as  to  render  his  estate  responsible  for 
services  rendered  therdn-  by  the  ward. 
Pearre  T.  Smith,  73  AtL  141,  143,  110  Md. 
531. 

An  unmarried  woman  occupying  land  as 
her  homestead  and  supporting  relatives, 
whom  she  is  under  moral  obligations  to  care 
for,  Is  the  "head  of  a  family,**  within  the 
meaning  of  the  exemption  law.  American 
Nat  Bank  v.  Cruger,  71  B.  W.  784,  788,  31 
Tex.  Civ.  App.  17. 
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A  head  of  a  family  ia  one  who  contracts, 
snperrlises,  and  manages  the  affairs  abont 
the  house,  not  necessarily  a  father  or  a  hus- 
band. A  person  famishing  a  home  for  him- 
self, his  mother,  two  minor  brothers,  and  an 
invalid  sister,  and  famishing  the  groceries 
and  money  for  their  support,  is  the  "head  of 
a  family,'*  within  the  statute  fixing  the 
amoant  of  wages  which  shall  be  exempt. 
Jarboe  v.  Jarboe,  79  S.  W.  1162,  1163,  106 
Mo.  App.  459  (quoting  Ridenour-Baker  Gro- 
cery Co.  V.  Monroe,  43  S.  W.  633,  142  Mo. 
165). 

Where  defendant,  a  widow,  had  cared 
for  her  granddaughter  for  nearly  12  years 
since  the  child's  birth  at  her  home,  and  the 
child's  parents  were  unable  to  care  for  her, 
and  had  surrendered  the  child  to  defendant, 
for  whom  she  had  a  peculiar  love,  she  was 
under  a  moral  obligation  to  continue  to  sup- 
port the  child,  and  hence  while  so  doing  and 
living  with  the  child  on  the  premises  in  ques- 
tion was  the  '"head  of  a  family,"  and  entitled 
to  hold  the  premises  exempt  as  a  residence 
homestead.  First  Nat.  Bank  v.  Sokolskl 
(Tex.)  150  S.  W.  312,  314. 

An  unmarried  man  Is  the  **head  of  a 
fiimily*'  within  the  exemption  laws,  if  he  con- 
tributes in  i>art  to  the  support  of  those  who 
have  a  moral,  though  not  a  legal,  claim  on 
him,  or  If  he  controls,  supervises,  and  man- 
ages the  affairs  of  the  household.  Forbes  v. 
Groves,  115  S.  W.  451,  452,  134  Mo.  App.  729. 

An  unmarried  man,  living  with  his  fa- 
ther and  mother,  his  father  owning  a  part  of 
the  household  goods,  and  he  a  part,  though 
supplying  a  part  or  all  of  the  necessaries,  was 
not  the  '*head  of  a  family,"  within  the  home- 
stead act  Fehd  v.  City  of  Oskaloosa,  117 
N.  W.  989,  139  Iowa,  621. 

Under  Const  S.  C.  art  3,  f  28,  providing 
there  shall  be  exempt  'to  every  head  of  a 
f  amUy  residing  In  this  state,  whether  entitled 
to  an  exemption  in  lands  or  not,  persona] 
property  to  the  value  of  ^500,"  as  constroed 
by  the  state  Supreme  Court,  the  head  of  a 
family  is  one  who  controls,  supervises,  and 
-  manages  a  house  and  has  living  with  him, 
and  Is  supporting  some  person  whom  It  is 
either  his  moral  or  legal  duty  to  support; 
and  a  bankmpt  who  was  a  single  man,  living 
alone,  and  whose  parents  were  living,  is  not 
the  head  of  a  family  and  entitled  to  the  ex- 
emption because  he  was  at  the  time  of  his 
bankruptcy  paying  the  board  and  expenses  of 
a  sister  at  a  school.  In  re  McGowan,  170 
Fed.  493,  494. 

Widow 

After  the  death  of  the  husband,  the 
mother  is  the  head  of  the  family,  and,  if  the 
husband  had  a  homestead.  It  passes  to  his 
wife.  Harrelson  v.  Webb,  50  South.  833,  834, 
124  La.  1007,  134  Am.  St.  Kep.  529. 

Widow  without  ohlldren 

Where  all  the  children  of  a  family  have 
arrived  at  majority  on  the  dissolution  of  the 


family  by  the  permanent  removal  of  its  mem- 
bers and  ^he  death  of  the  father,  leaving  the 
mother  as  the  sole  remaining  member  of  the 
former  family,  such  mother  ceases  to  be  the 
head  of  the  family,  within  Const.  1885,  art. 
10,  §1,  and  she  may,  unless  otherwise  inca- 
pacitated, devise  the  same  by  her  will.  In  re 
Advisory  Opfuion  to  the  Governor,  55  South. 
865,  867,  62  Fla.  7. 

Under  Rev.  St  1909,  §  6704,  which  pro- 
vides that  "the  homestead  of  every  house- 
keeper or  head  of  a  family  consisting  of  a 
dwelling  house  •  ♦  ♦  which  is  or  shall 
be  used  by  such  housekeeper  or  head  of  a 
family  as  such  homestead  shall  *  *  *  be 
exempt  from  attachment  and  execution,"  the 
primary  object  is  the  protection  of  the  fam- 
ily as  distinguished  from  the  individual;  and 
the  term  ''family"  Implies  dependence,  and 
any  number  of  x)ersons  more  than  one  living 
together  under  the  same  roof  with  some  one 
of  their  number  as  head,  who  controls  the 
affairs  of  the  household,  and  upon  whom  the 
others,  or  some  of  them,  are  by  reason  of  le- 
gal or  moral  obligation  dependent,  constitute 
a  family,  and  the  person  in  control  the  "head 
of  a  family,"  and  hence  a  widow  who  pur- 
chased land  and  resided  thereon  alone  with 
no  one  depending  upon  her  was  not  the  head 
of  a  family  within  the  statute.  Elliott  v. 
Thomas,  143  S.  W.  563,  564,  161  Mo.  App. 
441. 

Comp.  St  1909,  c.  36,  S  2,  provides  that  if 
a  claimant  is  not  married,  but  Is  the  "head  of 
a  family,"  within  section  15,  a  homestead 
may  be  selected  from  any  of  his  or  her  prop- 
erty. Section  15  provides  that  the  phrase 
"head  of  the  family,"  as  used  in  the  chapter, 
Includes  the  husband  when  the  claimant  is 
a  married  woman,  or  every  person  who  has 
resided  on  the  premises  with  her  and  under 
her  care  and  maintenance.  A  house  and  part 
of  certain  lots  in  an  Incorporated  city  were 
purchased  by  a  widow  whose  only  child  was 
an  adult  married  son,  living  in  another  state. 
She  lived  in  the  house  and  rented  rooms,  but 
had  no  one  under  her  care  and  maintenance. 
Held,  that  she  was  not  the  "head  of  a  fami- 
ly" so  that  her  property  would  be  exempt  as 
a  homestead.  Bmsha  v.  Phipps»  126  N.  W. 
856,  857,  86  Neb.  822. 

Widower  wHh  adopted  eliild 

Where  a  granddaughter  was  living  with 
her  grandfather  at  his  home  at  the  time  of 
his  death,  and  he  had  supported  and  main- 
tained her  from  her  birth  until  his  death,  a 
period  of  about  ten  years,  he  was  at  the  time 
of  his  death  the  "head  of  a  family"  residing 
In  the  state,  and  entitled  to  an  exemption  of 
the  lots  comprising  his  homestead  from  the 
payment  of  his  debts.  Adams  ▼.  Clark,  37 
South.  734,  736,  48  Fla.  205.  • 

Wife 

Upon  the  insanity  of  a  husband  and  his 
confinement  In  an  asylum,  his  wife  becomes 
the  "head  of  the  family,"  and  may  change 
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her  place  of  residence  to  another  state,  re- 
gardless of  the  fact  that  her  husband  re- 
mains in  confinement  in  the  state  of  her  form- 
er residence.  McKnight  v.  Dudley,  148  Fed. 
204,  206,  78  C.  C.  A.  162  (citing  Haddock  v. 
Haddock,  201  U.  S.  562,  571,  583,  26  Sup.  Ct 
525,  50  L.  ETd.  867,  5  Ann.  Cas.  1). 

Under  Rev.  St  1898,  §  1154,  defining  the 
phrase  *'head  of  a  family,"  as  used  in  the 
homestead  statute,  to  include  the  husband  or 
wife  when  the  claimant  is  a  married  person, 
and  prescribing  the  circumstances  under 
which  others  are  deemed  heads  of  families, 
when  considered  in  connection  with  section 
1149,  providing  that  a  failure  to  make  the 
declaration  of  a  homestead  shall  not  impair 
the  homestead  right,  and  other  sections  de- 
claring that,  if  a  homestead  claimant  is  mar- 
ried, the  homestead  may  be  selected  from  the 
separate  property  of  the  husband,  or  with 
the  consent  of  the  wife,  from  her  separate 
property,  and  that  it  shall  be  the  privilege  of 
either  husband  or  wife  to  claim  a  homestead, 
the  husband  is  no  more  designated  the  head 
of  a  family  than  is  the  wife,  and  an  answer 
by  a  wife,  in  an  action  to  enforce  a  mechan- 
ic's lien  against  her  property,  which  alleges 
that  she  is  the  head  of  a  family,  consisting 
of  herself  and  husband  and  children,  that  the 
property  is  her  homestead  for  herself  and 
family,  sufficiently  pleads  her  homestead  right 
as  against  a  demurrer  not  challenging  the  an- 
swer for  want  of  facts,  but  which  proceeds 
on  the  assumption  that  no  exemption  of  a 
homestead  can  be  asserted  against  a  mechan- 
ic's lien.  Volker-Scowcroft  Lumber  Go.  v. 
Vance,  88  Pac.  896,  897.  32  Utah,  74,  125  Am. 
St  Rep.  828. 

A  husband  residing  In  South  Dakota 
having  mortgaged  certain  personalty  to  an 
Iowa  'bank,  the  property  was  voluntarily  sold 
with  the  knowledge  and  consent  of  both  hus- 
band and  wife,  and  the  proceeds,  after  pay- 
ing the  bank's  claim,  were  deposited  therein. 
The  husband  became  insane,  and  was  placed 
in  an  asylum  in  South  Dakota,  and  there 
was  no  proof  that  he  had  ever  been  a  resident 
of  Iowa.  The  balance  of  the  proceeds  having 
been  garnished  in  an  action  In  Iowa  against 
husband  and  wife,  she  moved  to  quash  the 
garnishment  before  trial  on  the  ground  that 
the  property  was  exempt,  and  that  she  had 
moved  to  and  was  a  resident  of  Iowa.  Held, 
that  since  the  husband's  insanity  did  not 
make  the  wife  the  head  of  the  family  or 
transfer  title  to  the  property  to  her,  and  the 
property  never  having  been  exempt  to  the 
husband  because  of  his  nonresidence,  the 
wife  could  not  successfully  claim  that  it 
was  exempt  to  her,  and  that  the  proceeds 
were  not  subject  to  garnishment.  Union 
County  Inv.  Co..  Messix,  132  N.  W.  823,  826, 
152  Iowa,  412. 

Wife  snpportiiis  familj 

The  "head  of  a  family"  is  one  who  con- 
trols,  supervises,   and  manages  the  affairs 


about  the  house,  but  the  husband  Is  not  al- 
ways the  head.  So  a  liberal  construction  of 
our  statutes  for  the  purpose  of  preserving 
the  home  will  consider  the  wife,  who  is  sup- 
porting herself  and  her  minor  children,  as 
the  head  of  the  family,  when  for  any  reason 
the  husband  is  entirely  Incapacitated  to  take 
that  position.  Weatherington  y.  Smith,  112 
N.  W.  566,  568,  77  Neb.  369. 

WhUe  a  husband  and  wife  are  living  to- 
gether, the  husband  is  the  head  of  the  family, 
and  the  house  occupied  by  them  may  proper- 
ly be  denominated  as  his  house,  though  the 
wife  pays  the  rent  and  supports  the  husband. 
Patterson  v.  State,  69  S.  E.  591,  8  Ga.  App. 
454. 

Under  article  244  of  the  Constitution  of 
1898,  a  right  of  exemption  is  granted  to  the 
extent  and  upon  the  things  therein  specified, 
not  only  to  every  "head  of  a  family,"  but  to 
every  person  having  a  person  or  persons  de- 
pendent upon  "him"  or  "her"  for  support. 
While  it  is  true  that  the  husband,  so  long  as 
the  marriage  continues,  is  in  one  sense  '*the 
head  of  the  family,"  it  does  not  follow  that 
the  burden  and  duty  of  supporting  the  family 
does  not  under  some  circumstances  rest  upon 
the  wife  (Civ.  Code,  art  2435),  and  that  con- 
dition of  things  is  shown  to  exist  in  this  case. 
That  fact  with  its  legal  consequences  is  not 
affected  because  the  husband  may  give  his 
time  and  attention  to  the  conducting  of  tlie 
wife's  business.  The  utmost  that  can  be 
claimed  is  that  he  thereby  contributes  some- 
thing towards  his  own  support'  Ginsberg  v. 
Groner,  41  South.  509,  571,  117  La.  268. 

In  Indian  treaties 

The  Indian  treaty  of  1855,  providing  for 
the  setting  apart  of  designated  tracts  of  the 
Umatilla  Indian  reservation  to  families  of  In- 
dians for  permanent  homes,  and  the  allot- 
ment act  of  1885,  authorized  an  allotment  to 
each  head  of  a  family,  each  single  person 
over  18  years  of  age,  each  orphan  child  un- 
der that  age,  and  each  child  under  18  not 
otherwise  provided  for.  Held,  that  an  In- 
dian woman  who  was  a  member  of  one  of 
the  confederated  tribes  being  married  to  a 
white  person,  became  herself  the  head  of  a 
family,  and  her  children  of  the  half-blood 
were  entitled  to  allotments.  Smith  v.  Boni- 
fer,  154  Fed.  883,  889  (citing  Hy-yu-tae-mil- 
kin  V.  Smith,  194  U.  S.  401,  24  Sup.  Ct  676, 
48  L.  Ed.  1039). 

HEAD  OF  PRINCIPAIi  DEPARTMENT 

Under  civil  service  law  (Laws  1895. 
c.  313),  the  tax  commissioner  in  the  city  of 
Milwaukee,  is  the  "head  of  a  principal  de- 
partment," having  power  to  appoint  the  ward 
assessors  as  his  "subordinates"  and  the  pow- 
er to  remove  them,  anything  in  the  city  char- 
ter, existing  at  the  date  of  the  enactment  to 
the  contrary  notwithstanding.  State  ex  rel. 
Hayden  v.  Arnold,  138  N.  W.  78,  83,  151  Wis. 
19. 
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BEAI>  OF  WATER 

See  Elght-Foot  Head  of  Water. 

"Head  of  water"  is  the  quantity  entering 
the  Intake  of  any  canal  or  ditch.  Hough  v. 
Porter,  98  Pac.  1083,  1102,  51  Or.  318. 

A  "head  of  water"  Is  that  quantity  which 
will  flow  each  second  through  an  opening 
one  foot  square.  Watkins  Land  Go.  v.  Gler 
ments,  86  S.  W.  733,  734,  98  Tex.  578,  70  L. 
R.  A.  964,  107  Am.  St  Rep.  653. 

In  view  of  the  amendment  of  1905  (T^aws 
1905,  c.  339),  a  **suflaclent"  supply  of  water  to 
run  the  mills,  etc.,  did  not  mean  the  natural 
flow  of  the  river,  but  only  "sufficient  water" 
for  that  purpose  when  the  rights  of  others 
having  property  which  might  be  affected  by 
the  use  of  the  water  were  considered;  the 
word  "head"  being  used  in  the  original  act 
in  the  sense  of  "reserve,"  nor  was  it  required 
that  sufficient  water  be  vented  at  any  time 
without  regard  to  the  dam  company's  duty  to 
the  public  of  driving  logs  through  the  dam. 
Mile  Electric  Light  &  Power  Co.  v.  Sebec 
Dam  Ck>.,  84  AU.  941,  943,  109  Me.  427. 

HEAD  TO  HEAD  GAME 

A  game  of  dice,  In  which  one  person 
sits  behind  the  table  and  takes  all  the  bets 
of  the  persons  playing  on  the  outside,  the 
dice  being  thrown  by  the  parties  alternately, 
Is  not  an  ordinary  game  of  "craps,"  or  what 
is  termed  as  "head  to  head  game,"  but  is  a 
"banking  game,"  punishable  under  Pen.  Code 
1S95,  art.  388,  providing  that  any  person 
who  shall  bet  at  any  gaming  table  or  bank 
shaU  be  punished.  Faucett  v.  State,  79  S. 
W.  548,  46  Tex.  Cr.  R.  113. 


could  have  authorized  in  the  first  instance^ 
Lockhart  v.  City  of  Troy,  48  Ala.  579,  584; 
State  ex  rel.  Gamble  v.  Hubbard,  41  South. 
903,  905,  906,  148  Ala.  391. 

HEALTH 

See  Good  Health;    Sound  Health. 

The  term  "health,"  used  in  connection 
with  physical  condition,  includes  appetite. 
City  of  Cedartown  v.  Brooks,  59  S.  B.  836, 
838,  2  Ga.  App.  583. 

HEALTH  OFFICER 

As  employ^  see  Employ^l 
Expenses  of,  see  Ehcpenses* 


The  "headline"  of  a  newspaper  or  other 
publication  is  a  summary  of  index  of  that 
which  follows.  An  "article"  is  defined  to  be 
"a  literary  composition  on  a  specific  topic, 
forming  an  Independent  portion  of  a  book  or 
literary  publication,  especially  of  a  news- 
paper, magazine,  review,  or  other  periodi- 
cal." In  a  certain  sense,  the  "headline"  is 
a  part  of  the  "article"  or  chapter  which  fol- 
lows, but,  strictly  speaking.  It  l3  separate, 
and  the  term  conveys  a  different  meaning 
than  that  of  the  "article"  or  chapter  itself. 
Proof  of  a  "headline"  attached  to  a  news- 
paper article  is  insufficient  to  sustain  an  alle- 
gation in  an  indictment  charging  that  the 
"article"  itself  was  libelous.  Miller  v.  State, 
99  S.  W.  533,  81  Ark.  359  (quoting  from 
Webst  Diet,  and  Cent.  Diet). 

HEALER 

Healer  by  magic  as  physician,  see  Physi- 
cian. 

HEALING  ACT 

A  "healing  act"  is  one  that  cures  some 
defect  in  a  proceeding  which  the  Legislature 


tt 


The  words  "sound,"  "active,**'  and 
healthy,"  as  used  in  a  petition,  in  an  ac- 
tion for  personal  injuries,  alleging  that,  be- 
fore being  injured,  plaintiff  was  a  sound, 
healthy,  and  active  woman,  are  comparative 
terms,  and  she  was  entitled  to  recover  dam- 
ages for  such  injury  as  aggravated  a  previ- 
ously diseased  physical  condition.  Green  v. 
Houston  Electric  Co.,  89  S.  W.  442,  445,  40 
Tex.  Civ.  App.  260. 

HEAR 

See,  also.  Audit 

"To  'hear*  implies  that  some  one  Is  be- 
fore the  court  to  speak."  Hoffman  v.  Newell, 
20  N.  y.  Supp.  432,  433  (quoting  and  adopt- 
ing definition  in  Brown,  Jar.  §  41). 

HEAR  ANI>  DETERMINE 

In  Portland  Reincorporation  Act  (Sp. 
Laws  1903,  p.  161)  §  400,  which  prescribes 
the  manner  of  making  reassessment  for  an 
improvement  when  the  original  assessment 
is  set  aside,  or  the  council  is  In  doubt  as  to 
its  validity,  and  directs  that  notice  shall  be 
given  to  owners  of  property  who  within  10 
days  may  file  objections,  and  at  the  time  ap- 
pointed the  council  shall  "hear  and  deter- 
mine" the  same,  the  words  "hear  and  deter- 
mine" import  a  judicial  investigation  and 
settlement  of  an  issue  of  fact  implying 
weighing  of  testimony  offered,  and  hence  the 
statute  is  not  complied  with  by  referring  ob- 
jections  to  a  reassessment  to  the  committee 
on  streets,  after  being  read  and  adoption  of 
their  report  that  objections  be  placed  on  file 
and  the  reassessment  afiSrmed.  Applegate 
V.  City  of  Portland,  99  Pac.  890,  891,  53  Or. 
552  (citing  4  Words  and  Phrases,  p.  3235). 

The  power  of  the  General  Assembly  un- 
der Const.  1875,  art  6,  §  12,  and  section  3  of 
the  amendment  to  that  article  of  1884  (Ann. 
St  1906,  p.  243)  to  provide  for  the  "hear- 
ing and  determination"  of  causes  by  the 
courts  to  which  they  have  been  transferred, 
is  not  a  power  to  confer  jurisdiction  upon  a 
court  which  otherwise  had  no  jurisdiction, 
but  only  authorizes  transfers  to  a  court  of 
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cases  of  which,  by  constitutional  alterations 
in  the  law,  the  court  had  already  been  vested 
with  jurisdiction.  State  ex  rel.  Dunham  v. 
Nixon,  133  S.  W.  330,  339,  232  Mo.  98, 


See  Right  to  be  Heard  by  Gounsel. 


See  Final  Hearing;   On  Hearing  in  Eq- 
uity ;   Set  for  Hearing. 
Any  hearing,  see  Any. 

"A  *hearing*  Includes  the  trial — ^a  hear- 
ing on  a  motion  or  in  a  proceeding  of  any 
other  character."  State  ex  rel.  Nlssler  v. 
Donlan,  80  Pac.  244,  247,  32  Mont  256. 

''Hearing"  is  technically  applicable  to 
chancery  proceedings,  and  is  used  in  contra- 
distinction to  "trial,"  which  is  properly  ap- 
plicable to  law  actions ;  but  in  modem  usage 
the  two  words  sometimes  overlap  in  mean- 
ing. "Final  hearing"  is  sometimes  used  to 
describe  that  stage  of  proceedings  relating  to 
the  determination  of  a  suit  upon  its  merits, 
as  distinguished  from  those  of  preliminary 
questions.  However,  "hearing"  is  frequently 
used  in  a  broader  and  more  popular  signifi- 
cance to  describe  whatever .  takes  place  be- 
fore magistrates  clothed  with  judicial  func^ 
tions  and  sitting  without  jury  at  any  stage 
of  the  proceedings  subsequent  to  its  incep- 
tion, and  may  include  proceedings  before  an 
auditor.  An  auditor  is  improperly  appointed 
in  a  proceeding  under  a  statute  requiring 
that  "all  hearings  6hall  be  in  open  court." 
Mc Arthur  Bros.  Ck).  v.  Commonwealth,  83 
N.  E.  334,  335,  197  Mass.  137. 

The  essence  of  a  "hearing,"  such  as  on 
a  taxpayer's  objections  to  a  street  improve- 
ment assessment,  is  the  right,  not  merely  the 
privilege  to  support  one's  contention  or  posi- 
tion by  argument,  however  brief,  and  if  need 
be  by  proof,  however  formal,  before  a  tribu- 
nal authorized  to  act  and  willing  and  ready 
to  do  so.  City  and  County  of  Denver  v. 
State  Inv.  Co.,  112  Pac.  789,  792,  49  Colo. 
244,  33  L.  R.  A.  (N.  S.)  395. 

Under  Act  May  13,  1901  (P.  L.  191),  au- 
thorizing the  court  of  common  pleas,  on  hear- 
ing, to  issue  mandamus  to  the  commissioners 
of  counties  to  proceed  under  the  provisions 
of  the  act  for  the  erection  of  a  bridge,  the 
term  "hearing**  means  the  session  of  any 
court,  or  of  an  adjunct  thereof,  for' consid- 
ering the  proofs  in  a  case,  or  the  receiving 
of  facts  and  arguments  thereon  for  the  sake 
of  deciding  correctly.  «Lewisbnrg  Bridge  Co. 
V.  Union  County,  81  Atl.  324,  329,  232  Pa.  255 
(citing  4  Words  and  Phrases,  p.  3237). 

In  Act  March  3, 1891,  c.  517,  8  7,  26  Stat. 
828,  creating  the  Circuit  Courts  of  Appeals, 
as  amended  by  Act  Feb.  18,  1895,  c.  96,  28 
Stat  666,  and  Act  June  6,  1900,  c.  803,  31 
Stat.  660,  relating  to  appeals  from  Circuit  and 
District  Courts,  and  providing  that  "where 
upon  a  hearing  in  equity    *    ^    ^    an  in- 


junction shall  be  granted  or  continued  or  a 
receiver  appointed,  by  an  interlocutory  order 
or  decree  •  •  •  an  appeal  may  be  taken 
from  such  interlocutory  order  or  decree,"  the 
phrase  "hearing  in  equity"  does  not  mean  the 
trial  of  an  equity  cause  on  the  merits;  the 
right  of  appeal  being  given  from  an  "interlock 
utory"  order  or  decree,  which  means  one  en- 
tered pending  the  cause  and  before  final  hear- 
ing on  the  merits,  and  disposing  of  some  in- 
tervening matter  relating  to  the  cause.  Tay- 
lor V.  Breese,  163  Fed.  678,  683,  90  0.  C  A. 
558. 

In  Act  Cong.  April  14,  1906,  c.  1627,  i  7, 
34  Stat  116,  providing  that  where,  on  a 
"hearing  In  equity"  in  a  District  or  Circuit 
Court  or  by  a  judge  thereof  in  vacation,  an 
injunction  shall  be  granted  or  continued,  or  a 
receiver  appointed  by  an  interlocutory  order 
or  decree,  an  appeal  may  be  taken  within  30 
days  from  the  entry  of  the  order,  the  phrase 
"hearing  in  equity"  technically  means  the 
trial  of  the  case,  including  the  introduction 
of  evidence,  the  argument  of  solicitors,  and 
the  decree  of  the  chancellor,  resulting  in  a 
final  decree ;  but,  as  applied  to  proceedings  re- 
sulting in  an  interlocutory  order,  within  sec- 
tion 7,  it  means  the  hearing  of  the  motion, 
the  introduction  of  evidence  thereon  by  afil- 
davit  or  otherwise^  the  argument  of  solicit^ 
ors,  and  the  order  of  the  chancellor.  Root  v. 
Mills,  168  Fed.  688,  689,  94  C.  O.  A.  174.  So, 
where  the  court  refused  to  read  proper  affi- 
davits on  an  order  to  show  cause  why  an  in- 
junction should  not  issue,  and  orders  an  in- 
junction, there  is  a  "hearing  in  equity,"  with- 
in this  act,  and  the  order  is  appealable.  Shu- 
bert  V.  Woodward,  167  Fed.  47,  52,  92  C.  0. 
A.  509.  But  where  defendant  had  Instituted 
suit  at  law  against  complainant  for  breach 
of  contract,  and  complainant  filed  a  bill  on 
the  equity  side  of  the  court  for  cancellation 
of  the  contract  and  to  enjoin  proceedings  at 
law,  and  pending  hearings  on  demurrer  to 
the  bill  and  other  proceedings  in  the  equity 
suit,  the  proceedings  in  the  action  at  law 
were  stayed  by  an  agreement  of  counsel  in 
open  court,  but  counsel  for  defendant,  on  the 
overruling  of  a  demurrer  to  complainant's 
bill,  stated  that  defendant  did  not  wish  to  be 
further  bound  by  such  agreement,  and  the 
court  entered  an  order  before  trial  restrain- 
ing defendant  from  proceeding  in  the  action 
at  law  until  further  order  of  the  court,  it 
was  held  that  such  restraining  order  was 
not  an  injunction  granted  or  continued  <m  a 
"hearing  in  equity,"  and  was  not,  therefore, 
appealable  under  this  act.  Pressed  Steel  Car 
Co.  V.  Chicago  &  A.  R.  Co.,  192  Fed.  517,  519, 
113  C.  C.  A.  73.  So,  also,  where  a  bill  for 
the  removal  of  trustees  under  a  will  and  for 
the  appointment  of  a  receiver  was  filed  Oc- 
tober 25,  1907,  and  on  the  same  day  on  an 
ex  parte  hearing  a  receiver  was  appointed* 
On  November  .2d  defendants  moved  to  modi^ 
such  order  of  appointment  to  permit  the  trus- 
tees to  collect  certain  income,  which  motion 
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on  November  9th  was  argued  and  denied. 
On  December  5tb  defendants  moved  to  dis- 
charge the  receiver  and  dissolve»an  injunc- 
tion incidental  to  the  receivership,  which 
was  denied  on  February  21st,  whereupon  on 
March  2d  defendants  applied  for  permission 
to  appeal-  Held,  that  defendants,  by  their 
motion  of  November  2d  to  modify  the  order 
appointing  the  receiver,  acquiesced  therein, 
such  application  constituted  a  "hearing," 
within  section  7,  and  hence  defendant's  ap- 
plication for  appeal  was  too  late.  Root  v. 
Mills,  leS  Fed.  688,  689,  94  C.  O.  A.  174. 

The  "hearing"  contemplated  by  Acts 
1891-92,  c.  510,  providing  that  if,  on  a  hear- 
ing, the  county  judge  has  reasonable  cause 
to  suspect  that  one  has  s6ld  liquor  without 
a  license,  the  latter  shall  be  required  to  en- 
ter into  a  bond  for  an  observance  of  the  rev- 
enue laws,  means  a  sufficient  inquiry  to  show 
probable  cause  to  suspect,  and  the  finding  of 
an  indictment,  the  appearance  of  accused  to 
answer  the  same,  and  the  giving  of  a  bond 
required  of  him  measure  up  to  a  compliance 
with  the  statute.  Anderson  v.  Common- 
wealth, 54  S.  B.  305,  106  Va.  583. 

Testimonj  required 

The  word  "hearing,"  in  a  by-law  of  a 
beneficial  association,  which  provides  for  a 
hearing  before  the  supreme  board  of  trustees 
on  death  claims,  the  claimant  to  appear,  give 
evidence  to  establish  his  claim,  etc.,  means  a 
right  to  present  testimony  and  the  right  to 
hear  and  meet  testimony  presented  against 
claimant,  and,  where  a  claim  is  rejected  on 
testimony  obtaii^d  when  claimant  was  not 
present  and  of  which  he  knew  nothing,  there 
was  no  hearing,  though  the  claimant  was 
perqiitted  to  introduce  testimony  tending  to 
support  the  claim,  and,  where  the  association 
rejected  a  claimant's  claim  because  of  tes- 
timony admitted  against  objection  and  which 
the  law  positively  prohibited,  there  was  a  de- 
nial of  a  hearing.  Dick  v.  Supreme  Body  of 
International  Congress,  101  N.  W.  564,  566, 
138  Mich.  372. 

Where  the  petition  was  presented  to  and 
read  by  the  board  of  supervisors,  and  peti- 
tioners' witnesses  were  present  and  sl  state- 
ment made  as  to  what  would  be  proved  by 
them,  it  was  a  sufficient  hearing  of  the  par- 
ties within  Code  1906,  §  4400,  providing  that 
in  a  proceeding  to  lay  out  a  street  the  court 
shall  hear  the  parties,  although  the  board  re- 
fused to  let  the  witnesses  testify.  Strahan 
V.  Board  of  Sup'rs  of  Attala  County,  44 
South.  857,  91  Miss.  529. 

Witness 

The  words  "hearing**  and  "proceeding," 
as  used  in  Acts  1897,  p.  137,  c,  14,  §  6,  provid- 
ing that  a  person  ofiTending  against  sections 
1  and  2,  which  define  various  offenses  which 
are  made  felonies  by  section  7,  is  a  compe- 
tent witness  against  another  person  so  of- 
fending, and  may  be  compelled  to  testify  up- 
on  "any  trial,  hearing,  proceeding,  or  inves- 
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tigation*'  in  the  same  manner  as  any  other 
person,  are  terms  that  pertain  to  proceedings 
of  a  criminal  nature  and  mark  different  steps 
in  a  criminal  prosecution.  Thus  "proceed- 
ing** relates  to  proceedings  before  a  grand 
Jury  when  the  state  is  proceeding  by  indict- 
ment or  presentment;  the  word  "hearing" 
may  relate  to  the  trial  of  the  cause  upon 
final  hearing  of  a  preliminary  hearing  before 
the  committing  magistrate;  but  In  all  cases 
the  state  contemplates  the  same  sort  of  crim- 
inal proceeding  against  a  person  offending. 
Hence  an  offender  can  be  compelled  to  tes- 
tify only  in  some  criminal  trial,  hearing,  pro- 
ceeding, or  Investigation  of  -some  offense  un- 
der the  act,  and  cannot  be  compelled  to  tes- 
tify or  be  punished  for  contempt  for  failure 
to  testify  in  a  civil  proceeding.  Ldndsay  y. 
Allen,  82  S.  W.  648,  649,  113  Tenn.  517.     * 

REARIN  O  AinSW 

Rev.  Codes,  i  1953,  providing  that  on  ap- 
peal from  the  county  commissioners  to  the 
district  court  the  matter  must  be  heard  anew, 
requires  the  district  court  to  try  the  case  as 
though  originally  brought  therein,  and  It 
must  be  proved  In  the  same  way  as  before 
the  commissioners,  and  the  affirmative  and 
burden  of  proof  Is  with  the  same  party. 
Gardner  v.  Blaine  County,  99  Pac.  826,  827, ' 
15*  Idaho,  698. 

HEARIN a  DE  NOVO 

A  statute  providing  that  a  proceeding 
shall  be  "heard  de  novo'*  Implies  that  the  pro- 
ceeding has  been  already  once  heard  before 
being  called  for  hearing  under  the  statute. 
Collier  v.  Carter,  60  Ati.  104,  105,  100  Md. 
381. 

HEARSAY  EVIDENCE 

"E^•idence,  oral  or  written,  is  called 
'hearsay'  when  its  probative  force  depends  in 
whole  or  in  part  upon  the  competency  and 
credibility  of  some  person  other  than  the 
witness  by  whom  it  Is  sought  to  produce  it'* 
King  V.  Bynum,  49  S.  E.  955,  956,  137  N.  G. 
491  (citing  Coleman  v.  Southwick  [N.  Y.]  9 
Johns.  45,  6  Am.  Dec.  253 ;  State  v.  Haynes, 
71  N.  G.  79).  See,  also,  Davis  v.  State,  61  S. 
E.  404,  405,  4  Ga.  App.  318. 


«i 


Hearsay  evidence*'  is  that  which  is 
learned  from  some  one  else,  whether  by  word 
of  mouth  or  otherwise.  In  other  words,  It 
is  anything  which  does  not  derive  Its  value 
solely  from  the  credit  given  to  the  witness 
himself,  but  which  rests  also  in  part  on  the 
veracity  and  competence  of  some  other  per-  i 
son.  Thus,  In  a  prosecution  for  receiving 
stolen  property,  evidence  that  B.  told  witness 
that  he  (B.)  and  other  boys  had  stolen  the 
property  and  had  sold  it  to  defendants,  and 
that  defendants  had  requested  them  to  steal 
it  and  other  property  and  bring  It  to  them 
and  had  furnished  means  for  stealing  the 
property,  was  Inadmissible  as  hearsay.  State 
V.  Levy,  68  S.  W.  502,  563,  168  Mo,  621  (quot- 
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ing  and  adopting  definition  in  3  Hice,  Ey. 
134).  It  is  a  mere  recital  by  a  third  party. 
Thus,  in  an  action  by  a  bank  to  recover  the 
proceeds  of  drafts  purporting  to  have  been 
drawn  by  it  upon  another  bank,  the  monthly 
statement  rendered  by  the  drawee  to  plain- 
tifiT  showing  the  amount  of  the  drafts  and 
the  date  of  their  payment  was  objectionable 
as  hearsay.  Clifford  Banking  Co.  v.  Dono- 
van Commission  Co.,  94  S.  W.  527,  532,  195 
Mo.  262.  And  so,  where  a  railway  employ^ 
was  injured  while  assisting  colaborers  to 
put  a  hand  car  on  the  track,  remarks  made 
just  after  the  accident,  by  the  foreman  who 
did  not  see  it,  were  "hearsay."  St.  Louis 
Southwestern  Ry.  Co.  of  Texas  v.  Brisco,  100 
S.  W.  989,  990,  42  Tex.  Civ.  App.  321.  But 
where  a  witness,  while  in  the  discharge  of 
his  duties  as  night  foreman  in '  a  lumber 
yard,  passed  daily  over  a  piece  of  a  railroad 
track  in  the  yard,  his  testimony  that  he  had 
never  heard  of  a  broken  main  alleged  to  have 
caused  the  soft  condition  of  the  track  at  the 
place  of  an  accident  was  not  objectionable 
as  "hearsay."  Kirby  Lumber  Co.  v.  Cham- 
bers, 95  S.  W.  607,  611,  41  Tex.  Civ.  App. 
632.  So,  in  an  action  against  a  carrier  for 
conversion  of  corn  alleged  to  be  No.  2,  evi- 
dence that  witness  sold  the  balance  of  the 
same  lot  to  the  dealers  at  the  point  of  ship- 
ment of  the  corn  In  question,  and  that  no 
complaint  wad  ever  made  by  any  of  the  pur- 
chasers thereof,  was  not  objectionable  as 
"hearsay."  St.  Louis  Southwestern  Ry.  Co. 
of  Texas  v.  Arkansas  &  Texas  Grain  Co.,  95 
S.  W.  656,  660,  42  Tex.  125.  And  where  it 
was  shown  that  defendant  had  been  riding  a 
horse,  had  hitched  It  at  a  certain  tree,  and 
had  attempted  to  get  on  the  horse  when  pur- 
sued, evidence  of  a  witness  that  on  the  eve- 
ning after  the  killing  he  saw  some  horse 
tracks  where  a  horse  had  been  tied  at  the 
tree  was  not  Inadmissible  as  "hearsay."  Doss 
V.  State,  95  S.  W.  1040,  1041,  50  Tex.  Cr. 
R.  48. 

Hearsay  evidence  denotes  that  kind  of 
evidence  which  does  not  derive  its  value  sole- 
ly from  the  credit  to  be  given  the  witness  tes- 
tifying, but  rests  in  part  on  the  veracity  and 
competency  of  some  other  person  from  whom 
the  witness  may  have  received  his  informa- 
tion, and  is  inadmissible  because  the  person 
on  whose  credibility  the  evidence  rests  did 
not  make  the  statement  under  oath,  because 
there  is  no  opportunity  to  cross-examine 
him,  and  because  It  affords  too  great  a  lati- 
tude for  deception  or  misapprehension.  Lou- 
isville &  N.  R.  Co.  V.  Murphy,  150  S.  W.  79, 
82,  150  Ky.  176. 

Under  Rev.  Codes,  {  7862,  providing  that 
a  witness  can  testify  to  those  facts  only 
which  he  knows  of  his  own  knowledge,  etc., 
a  witness  may  not  give  hearsay  evidence 
which  signifies  e\idence  not  founded  on  the 
personal  knowledge  of  the  witness;  **hear- 
say"  denoting  the  kind  of  evidence  not  de- 
riving Its  value  solely  from  the  credit  to  be 


given  a  witness,  but  resting  also  in  part  on 
the  veracity  of  others.  State  v.  Crean,  114 
Pac.  603,  60T,  43  Mont.  47,  Ann.  Cas.  1912C, 
424. 
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A  sort  of  distinction  Is  allowed  between 
hearsay"  and  "reputation."  Yet  "reputa- 
tion" Is  nothing  more  than  hearsay  derived 
from  those  who  had  the  means  of  knowing 
the  fact,  and  may  exist  when  those  best  ac- 
quainted with  the  fact  are  dead.  Still  it  is 
a  general  rule  that  reputation  is  evidence  as 
to  geueml  character  as  to  the  fact  of  legiti- 
macy, relationship,  pedigree,  rights  of  com- 
mon, rights  of  way,  and  all  rights  depending 
upon  custom  or  prescription.  Scott  v.  Blood, 
16  Me.  192,  196. 

HEAT— HEATING 

See  Properly  Heat 

The  words  "heat"  and  "heating,"  as  used 
in  a  ship's  bill  of  lading  in  stating  the  caus- 
es of  damage  to  cargo  for  which  she  will  not 
be  liable,  are  synonymous.  The  Good  Hope, 
197  Fed.  149,  150,  116  C.  C,  A.  573. 

HEATING  PUkNT 

As   furniture,    see   Furniture. 

H£AT  OF  PASSION 

See  Sudden  Heat  and  Passion. 

"Heat  of  passion,"  in  the  law  of  homi- 
cide, means  something  more  than  mere  an- 
ger or  Irritation.  It  means  that  at  the  time 
of  the  act  the  reason  is  disturbed  or  obscur- 
ed by  passion  to  an  extent  which  might  ren- 
der ordinary  men,  of  fair  average  disposi- 
tion, liable  to  act  rashly,  or  without  due 
deliberation  or  reflection,  and  from'i)asslon 
rather  than  judgment.  Ryan  v.  State,  92 
N.  W.  271,  275,  115  Wis.  488. 

To  constitute  "heat  of  passion"  "as  re- 
ducing murder  to  a  lesser  crime,  the  state 
of  mind  must  be  such  that  the  suddenly,  ex- 
cited passion  suspends  the  exercise  of  judg- 
ment and  dominates  volition  so  as  to  exclude 
premeditation  and  a  previously  formed  de- 
sign, though  of  short  duration,  but  it  Is  not 
essential  that  the  transport  of  passion  shall 
be  so  overbearing  as  to  destroy  volition  or 
the  reasoning  faailty.  Olds  v.  State,  33 
South.  296,  299,  44  Fla.  452. 

"Heat  of  passion"  is  not  used  In  its  tech- 
nical sense  in  reference  to  murder  in  the 
second  degree,  where  the  intent  to  kill  is 
In  a  heat  of  passion,  but  as  a  condition  of  the 
mind  contradistinguished  from  a  cool  state 
of  the  blood.  State  v.  Robertson,  77  S.  W. 
528,  530,  178  Mo.  496. 

An  Instruction  on  the  theory  that  the 
homicide,  though  Intentional,  was  in  the 
heat  of  blood  or  violent  passion,  and  on  suffi- 
cient provocation,  reducing  the  offense  frona 
murder  to  manslaughter,  was  not  bad  be- 
cause omitting  the  w^ords  "without  malice," 
as   "heat   of   passion"    necessarily    include? 
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''without  previous  malice."     State  v.  Craw- 
ford, 66  S.  B.  110,  U5,  66  W.  Va.  114. 

The  words  "when  perpetrated  without 
a  design  to  effect  death  and  in  a  'heat  of 
passion,' "  in  the  statutory  definition  of  man- 
slaughter in  the  first  degree,  are  employed 
by  the  Legislature  merely  to  express  the  dis- 
tinction between  this  degree  of  manslaughter 
and  the  more- serious  crime  of  murder.  The 
phrases  "in  the  heat  of  passion"  and  'With- 
out a  design  to  effect  death"  should  be  con- 
sidered as  one  clause  descriptive  of  that 
"wickedness  of  disposition  and  hardness  of 
heart"  constituting  the  "malice  aforethought" 
which  has  always  been  regarded  as  an  essen- 
tial element  in  murder.  State  v.  Edmunds, 
104  N.  W.  1115-1117,  20  S.  D.  135. 

To  reduce  homicide  from  the  degree  of 
murder  to  that  of  manslaughter  it  must  have 
been  committed  upon  a  sudden  quarrel  or 
heat  of  passion,  and,  where  a  person  who  Is 
sufficiently  wronged  by  another  to  arouse  in 
him  that  heat  of  passion  which,  if  life  were 
taken  immediately,  would  make  the  crime 
manslaughter,  after  suflJcient  cooling  time 
has  intervened,  kills  deceased,  the  homicide 
will  be  deemed  the  result  of  deliberation; 
and  where  defendant  was  informed  by  bis 
wife  that  she  had  committed  adultery  with 
deceased,  the  first  time  under  violence, 
searched  for  deceased,  took  a  journey  by 
train  to  Ms  home,  and  shot  him  17  hours 
after  he  had  been  first  informed,  there  had 
been  a  sufficient  cooling  time  and  his  acts 
could  not  be  said  to  have  been  committed 
in  such  "heat  of  passion"  as  would  reduce 
the  homicide  to  manslaughter.  P^ple  v. 
Ashland,  128  Pac.  798,  801,  2Q  CaL  App.  168. 

As  oaiUMd  by  Just  or  la^p^ful  pvovoca- 
tioa 

•*  *Heat  of  passion'  means  a  heated  state 
of  the  blood,  caused  by  a  lawful  or  just 
provocation,  which  deprives  one  of  the  pow- 
er of  self  control."  State  v.  Brown,  79  S. 
W.  1111,  1112,  181  Mo.  192 ;  State  v.  Forsha, 
88  S.  W.  746,  751,  190  M6.  296,  4  L.  R.  A. 
<X.  S.)   576. 

The  "heat  of  passion"  contemplated  by 
the  statute,  which  would  reduce  a  killing 
from  murder  in  the  first  or  second  degree  to 
manslaughter  in  the  fourth  degree,  is  that 
heat  of  passion  which*  Is  produced  by  a  law- 
ful provocation,  as  that  term  was  understood 
at  common  law.  State  v.  Myers,  121  S.  W. 
131,  136,  221  Mo.  598  (quoting  and  adopting 
definition  in  State  v.  BuUing,  15  S.  W.  373, 
16  S.  W.  830,  105  Mo.  225).  See,  also,  State 
V.  Gleseke,  108  S.  W.  525,  529,  209  Mo.  331. 

The  term  "heat  of  passion,"  as  used  in 
Rev.  St.  1888,  f  4361,  definhig  manslaughter 
in  the  third  degree,  means  such  mental  dis- 
turbance caused  by  a  reasonably  adequate 
provocation  as  would  ordinarily  so  overcome 
and  dominate  or  suspend  the  exercise  of  the 
Judgment  of  an  ordinary  man  as  to  render 
his  mind  for  the   time  being  deaf  to  the 


voice  of  reason,  make  him  Incapable  of  forag- 
ing and  executing  a  distinct  Intent  totak^ 
life,  and  cause  him  uncontrollably  tq  act 
from  the  impelling  force  of  the  disturbing 
cause,  rather  than  from  any  real  wickedness 
of  heart;  but,  as  so  defined,  the  term  Is  not 
inconsistent  with  intelligent  action,  imply- 
ing a  consciousness  of  w^hat  one  is  doing, 
and  hence  an  instruction  that  "heat  of  pas- 
sion" means  a  temporary  dethronement  of 
reason,  engendered  by  provocation,  and  ren- 
dering the  slayer  incapable  of  forming  a 
design  to  kill,  was  erroneous.  Johnson  v. 
State,  108  N.  W.  55,  62,  129  Wis.  146,  5  L. 
R.  A.  (N.  S.)  809,  9  Ann.  Cas.  923;  Dillon 
V.  State,  119  N.  W.  352,  355,  137  Wis.  655, 
16  Ann.  Cas.  913  (citing  Johnson  v.  State, 
IDS  N.  W.  55,  59,  129  Wis.  146,  160,  5  L. 
R.  A.  [N.  S.]  809,  9  Ann.  Cas.  923). 

In  a  murder  trial,  it  was  not  error  to  re- 
fuse to  give  as  part  of  the  definition  of 
"heat  of  passion''  a  statement  that  heat  of 
passion  does  not  contemplate  such  overpow- 
ering disturbance  as  to  destroy  volition,  the 
reasoning  faculty,  even  temporarily,  where 
"heat  of  passion"  was  .completely  defined, 
the  omitted  statement  being  merely  illustra- 
tive. Dillon  V.  State,  119  N.  W.  352,  355, 
137  Wis.  655,  16  Ann.  Cas.  913. 

HEATSTROKE 

The  New  International  Dictionary  treats 
the  word  "sunstroke**  as  a  synonym  of 
heatstroke,  which  it  defines  thus:  "The  ef- 
fect produced  upon  the  body  by  exposure  to 
intense  heat,  whether  from  the  sun,  from 
furnaces,  or  from  the  atmosphere'* — and  the 
Universal  Encyclopedia  defines  it  as  "fevei/ 
due  to  excessive  heat  but  most  commonly 
to  exposure  and  the  direct  heat  of  the  sun ; 
indirect  solar  heat  or  artificial  heat  may 
have  the  same  effect."  Continental  Casual- 
ty Co.  V.  Johnson,  85  Pac.  545,  646,  74  Kan. 
129,  6  L.  R.  A.  (N.  S.)  600,  118  Am.  St.  Rep. 
308,  10  Ann.  Cas.  851. 

HEAVY 

One  meaning  of  "heavy"  is  having  the 
heaves^  as  heavy  horses.  Overhulser  v.  Pea- 
cock, 128  S.  W.  526,  527,  148  Mo.  App.  .504. 

HEAVT  ARTICI.E 

Describing  a  stick  as  "heavy,"  in  charg* 
ing  an  assault  by  means  likely  to  produce 
great  bodily  injury,  imparts  no  certain  in- 
formation and  Is  not  a  sufficient  description 
of  the  means  used.  The  term  is  relative. 
A  stick,  which  In  the  hands  of  one  person 
would  be  considered  heavy,  in  the  hands  of 
another  might  be  deemed  light,  and  it  might 
be  heavy  to  the  extent  that  it  would  be  un- 
wieldy and  useless.  A  "heavy  wooden  stick" 
Is  not  ex  vi  termini  a  deadly  weapon.  Peo- 
ple V.  Perales,  75  Pac.  170,  172,  141  Cal.  681. 

HEAVT  TRANSPORTATIOir 

See  Vehicle  for  Heavy  Transportation. 
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HEPGE 

Bee  Fence. 

HEDGIHG  OONTRAOT 

"  'Hedging/  as  it  is  called,  Is  a  means  by 
which  collectors  and  exporters  of  grain  or 
other  products,  and  manufacturers  who 
make  contracts  in  advance  for  the  sale  of 
their  goods,  secure  themselves  against  fluc- 
tuations of  the  market  by  counter  contracts 
for  the  purchase  or  sale,  as  the  case  may  be, 
of  an  equal  quantity  of  the  product  or  the 
material  of  manufacture.  It  is  none  the  less 
a  serious  busincsss  contract  for  a  legitimate 
and  useful  purpose  that  it  may  be  offset  be- 
fore the  time  of  delivery  in  case  delivery 
should  not  be  needed  or  desired.*'  Cleage  v. 
Laldley,  149  Fed.  346,  352,  79  C.  C.  A.  284 
(quoting  and  adopting  definition  In  Board  of 
Trade  v.  Christie  Grain  &  Stock  Co.,  198  U. 
S.  236,  25  Sup.  Ct  637,  49  L.  Ed.  1031). 

It  is  a  manufacturer's  and  merchant's 
insurance  against  price  fluctuation  of  ma- 
terials, and  no  more  damnatory  than  insur- 
ances of  property  and  life.  Board  of  Trade 
of  City  of  Chicago  v.  L.  A.  Klnsey  Co.,  130 
Fed.  507,  508,  512,  64  C.  C.  A.  669,  69  Ii.  R.  A. 
59.  See,  also,  State  v.  McGinnls,  51  S.  E.  50, 
52,  138  N.  C.  724. 
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•Hedging,"  in  transactions  in  buying 
and  selling  grain  through  a  broker,  means 
that  the  principal  will,  for  all  grain  pur- 
chased by  him,  sell  or  obtain  a  contract 
through  his  broker  to  sell  a  like  amount  for 
•  future  delivery.  John  Miller  Co.  v.  Klovstad, 
105  N.  W.  164,  165,  14  N.  D.  435. 

HEED  ^ 

The  word  **heed"  means  "hear,"  and 
hence  where  the  petition,  In  an  action  for 
the  death  of  a  fireman  in  a  collision  between 
a  hose  wagon,  responding  to  a  fire  call,  and 
a  street  car,  alleged  that  the  company  was 
negligent  because  its  motorman  did  not  pay 
any  "heed"  to  the  ringing  of  the  gong  on  the 
hose  wagon,  and  the  evidence  showed  that 
the  motorman  did  not  hear  the  approaching 
hose  wagon,  the  court  properly  submitted  the 
question  of  the  motorman's  negligence  in  not 
hearing  the  approaching  hose  wagon  In  time 
to  avoid  the  accident  Engvall  v.  Des  Moines 
City  Ry.  Co.,  121  N.  W.  12, 14,  145  Iowa,  560. 

HEEDIiESS 

The  words  "heedless"  and  "reckless"  Im- 
ply negligence.  .Thus  a  complaint  for  inju- 
ries caused  by  the  explosion  of  a  powder 
magazine^  which  alleges  that  the  explosion 
was  the  result  of  the  reckless  and  heedless 
act  of  defendant's  servant  in  igniting  the 
powder,  alleges  negligence.  Fisher  v.  West- 
ern Fuse  &  Explosives  Co.,  108  Pac.  659,  661, 
12  Cal.  App.  739. 
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See  Cow;  Milch  Cow. 

A  "heifer,"  is  a  yonng  cow.     State  ▼. 
Minnick,  102  Pac  605,  607,  54  Or.  86. 


HEIGHT 


See    Correq;K>iidlng    Height; 
Height 
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See  Bodily  Heirs;  Die  Witlioiit  Heirs; 
Expectant  Heir;  Forced  Heir;  Hav- 
ing No  Heir ;  Inherit  as  Eteirs ;  Law- 
ful Heirs;  Legal  Heirs;  Lineal  Heirs: 
Personal  and  Lawful  Heir;  Person 
Who  Would  Inherit  as  Heir;  Remain- 
ing living  Heirs;  Bight  Heir;  Sgle 
Heir ;  Their  Heirs;  Unknown  Heirs. 

Any  heir,  see  Any. 

Minor  heir,  see  Minor. 

My  legal  heirs,  see  My« 

"An  'heir*  is  one  upon  whom  the  law 
casts  an  estate  of  inheritance  immediately 
upon  the  death  of  the  owner,  and  the  rigrhts 
of  heirs  are  considered  as  arising  at  the  mo- 
ment of  the  death  of  the' ancestor."  In  re 
MilUken's  Estate,  55  AtL  853,  206  Pa.  149 
(quoting  and  adopting  definition  in  2  Black- 
stone,  201;  Williams,  Executors,  404).  See, 
also,  Desloge  v.  Tw^er,  94  S.  W.  283,  286, 
196  Mo.  587  (quoting  and  adopting  definition 
in  Brown  v.  Merdiants'  Bank  of  Appleton 
City,  66  Mo.  App.  k>c.  cit  431). 

The  word  "lieirs'*  in  its  ordinary  or  cus- 
tomary sense  means  the  kindred  of  the  dece- 
dent upon  whom  the  law  casts  the  estate  in 
real  property  in  the  absence  of  a  devisee,  and 
has  reference  to  the  law  of  succession.  £tays 
▼.  Wyatt,  115  Pac.  13,  15,  19  Idaho,  544,  34 
L.  B.  A.  (N.  S.)  897  (citing  4  Words  and 
Phrases,  p.  3241).^ 

The  word  "heirs,"  as  applied  to  persons 
who  are  to  take  in  remainder,  being  a  tech- 
nical word  having  a  definite  legal  significa- 
tion, when  unexplained  and  uncontrolled  by 
the  context,  must  be  interpreted  according 'to 
its  technical  import,  as  designating  the  per- 
son appointed  by  law  to  succeed  to  the  realty 
in  case  of  intestacy,  ^tna  Life  Ins.  Go.  v. 
Hoppin,  94  N.  E.  669,  671,  249  lU.  406. 

The  word  "heirs,"  while  strictly  defined 
to  consist  only  of  those  of  a  decedent's  kin- 
dred who  on  his  death  are  entitled  to  inherit 
his  real  estate,  is  nevertheless  often  used  by 
a  testator  to  include  those  entitled  to  share 
both  in  his  real  and  personal  properly.  In  re 
Line's  Estate,  70  Atl.  791,  793,  221  Pa.  874, 
19  L.  R.  A.  (N.  S.)  293. 

In  its  legal  and  technical  sense,  the 
word  **heirs"  Is  understood  as  designating 
those  appointed  by  law  to  succeed  in  case  of 
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intestacy,  and,  when  occurring  In  a  will  nn- 
accompanied  by  qualijfying  or  explanatory 
expressions,  It  must  be  allowed  that  meaning, 
and  those  only  come  within  the  class  so  de- 
scribed, who  would  take  under  the  intestate 
laws,  and,  where  qualifying  expressions  are 
relied  on  to  give  another  than  the  technical 
meaning,  they  must  be  so  direct  and  un- 
equivocal as  to  imperatively  require  such  in- 
terpretation. In  .re  Beck's  Estate,  74  Atl. 
607,  608,  225  Pa.  578.  See,  also,  Ackerman  v. 
Ackerman,  34  Pa.  Super.  Ct.  162,  167. 

Ii^  its  primary,  technical  meaning,  the 
word  "heirs"  is  used  to  express  the  rela- 
tion of  persons  to  some  deceased  ancestor 
and,  when  it  is  used  in  a  will  to  point  out 
legatees  or  devisees,  its  primar}%  legal  mean- 
ing should  be  given  to  it,  unless  it  is  clearly 
shown  to  have  been  used  in  a  different  sense. 
Thus  the  word  "heirs,"  in  a  devise  for  Ufe 
with  remainder  to  the  devisee*s  heirs,  was, 
in  the  absence  of  anything  to  the  contrary, 
used  in  its  ordinary  legal  sense,  and  could 
not  be  construed  as  meaning  either  the  chil- 
dren of  the  devisee  or  her  heirs  living  at  the 
death  of  testator.  Gerard  y.  Ives,  62  Atl. 
607,  «09,  78  Conn.  486. 

The  word  "heirs"  used  in  a  will  to  point 
out  legatees  or  devisees  is  given  its  primary 
meaning  so  as  to  include  only  those  who,  in 
the  absence  of  a  will,  are  by  law  entitled  to 
inherit  by  descent,  unless  it  clearly  appears 
that  testator  used  the  word  in  a  different 
senae.  Nlcoll  v.  Irby,  77  Atl.  957,  958,  83 
Conn.  530.      * 

The  word  "heirs"  in  a  will  may  mean 
children,  and  it  may  mean  some  other  class 
ot  beiTs,  not  including  all,  where  the  context 
ot  the  entire  will  plainly  shows  such  pur- 
pose. Smith  Y.  Winsor,  88  N.  E.  482,  484. 
289  lU.  567. 

In  the  dvil  law  "heir''  has  a  more  ex- 
tended signification  than  in  the  common  law. 
The  term  is  applied  to  all  persons  entitled 
to  succeed  to  the  estate  of  one  deceased^ 
whether  by  act  of  the  parent  or  by  operatloijL 
of  law,  and  whether  the  property  be  real  or 
personal  in  its  nature.  Morin  v.  Holliday, 
77  N.  EL  861,  862,  30  Ind.  App.  201  (quoting 
and  adopting  definition  in  Kelley  ▼•  Vigas, 
112  111.  242,  64  Am.  Rep.  235). 

While  the  word  "heirs"  has  its  technical 
oonmion-law  meaning,  restricting  it  to  those 
who  take  by  inheritance  only,  though  by  the 
dvil  law  it  applies  to  all  persons  who  are 
called  to  the  succession  whether  by  the  act 
ot  the  party  or  by  operation  of  law,  the 
phrase  "their  heirs  shall  receive  the  succes- 
sion," as  used  in  a  treaty,  refers  to  the  right 
of  succession  ot  those  who  receive  by  testa- 
ment, as  well  as  tbo^  who  receive  by  opera- 
tion of  law.  In  re  Stixrud's  Estate,  109  Pac 
343,  349,  68  Wash.  339,  33  L.  R.  A.  (N.  S.) 
632. 

The  word  "heirs,"  when  used  in  a  c<m- 
veyance  to  designate  the  class  of  persons  to 


whom  an  estate  Is  conveyed,  flbould  l>e  glyan 
its  technical  meaning,  unless  some  other  lan- 
guage in  the  conveyance  clearly  shows  that 
the  word  was  intended  to  have  a  different 
meaning,  or  unless  the  circumstances  of  the 
case  are  inconsistent  with  such  meaning.  Ir- 
vin  v.  Stover,  67  S.  E.  1119,  1121,  67  W.  Va. 
366. 

The  term  "heirs"  may  be  used  as  a  word 
of  limitation  or  as  a  word  of  purchase,  ac- 
cording to  the  context  A  deed  executed  by 
children  to  a  widow  according  to  an  agree- 
ment for  distribution,  which  granted  unto 
her  and  her  "heirs"  and  "assigns"  certain 
land  "during  her  natural  lifetime,"  created 
but  a  life  estate  only;  the  use  of  the  word 
"heirs"  not  bringing  the  instrument  within 
the  rule  in  Shelley's  Case.  Miller  v.  Mow- 
ers, 81  N.  E.  420,  423,  227  lU.  392. 

The  word  ''heirs"  is  sometimes  used  in 
its  strict  primary  sense  as  including  only 
one  to  whom  an  estate  had  already  descend- 
ed from  a  deceased  ancestor,  while  in  other 
cases  it  applied  to  one  whose  ^cestor  is  liv- 
ing. "It  is  sometimes  held  to  mean  those 
who  take  only  by  right  of  blood  relationship, 
and  in  other  cases  covers  adopted  children 
and  persons  not  heirs  of  the  body  who  take 
by  operation  of  law.  It  has  been  used  in  a 
limited  sense  to  designate  children  alone, 
or  in  a  more  comprehensive  sense  to  include 
children  and  grandchildren  and  also  husband 
and  wife.  It  has  been  held  to  include  lega- 
tees and  next  of  kin  as  well  as  other  classes 
of  those  who  may  become  entitled  to  the 
property  of  another  upon  his  death;  the 
construction  in  each  case  depending  upon 
the  intention  with  which  the  term  was  used 
in  the  instrument  or  statute,  and  that  is  to 
be  determined  largely  from  the  context  of 
the  instrument  or  statute  and  the  circum- 
stances surrounding  or  inducing  the  execu- 
tion or  enactment  of  the  same."  The  term 
"unknown  heirs,"  as  used  in  the  sections  of 
the  Code  providing  for  service  by  publication 
in  cases  relating  to  real  property  and  where 
the  relief  demanded  is  to  exclude  defendants 
from  any  Interest,  title,  or  estate  in  real 
property,  means  all  kinds  of  heirs,  including 
heirs  of  heirs  of  such  defendants  as  well  as 
the  legatees  of  heirs.  &owell  v.  Garton,  108 
Pac.  844,  845,  82  Kan.  495. 

"Heirs,"  in  a  state  grant  to  the  "heirs" 
of  a  certain  person,  are  those  who  would 
have  inherited  the  right  granted  had  it  ex- 
isted at  such  person's  death.  Waterman  v. 
Charlton,  120  S.  W.  171,  172,  102  Tex.  510. 

In  a  conveyance  to  grantees  and  heirs 
forever  providing  that  one  of  said  grantees 
shall  have  no  power  to  sell  or  alienate  or 
to  subject  the  estate  to  his  debts,  "heirs"  is 
a  word  of  inheritance  and  not  of  purchase, 
and  no  title  vests  in  the  children  of  such 
grantors.    Scott  v.  Noel  (Ky.)  45  S.  W.  517. 

Testatrix  devised  her  real  estate  to  her 
daughter,  then  to  her  "heirs,"  but,  IX  the 
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daughter  should  die  leaving  "no  heirs  of  her 
own,"  then  the  land  should  be  sold  and  the 
money  divided  into  equal  parts,  to  be  paid  to 
others.  Another  clause  made  the  daughter 
executrix.  Held,  that*  the  word  "heirs"  in 
the  first  clause  was  used  In  its  legal  tech- 
nical sense  to  mean  all  persons  who  would 
succeed  to  the  estate  in  case  of  intestacy,  but 
that  the  fee  which  would  have  been  convey- 
ed by  such  clause  was  limited  by  the  subse- 
quent provision  that,  if  the  daughter  should 
die  leaving  no  **heirs  of  her  own,'*  the  prop- 
erty should  be  sold,  etc.,  and,  the  daughter 
having  been  named  as  executrix,  the  death 
contemplated  was  one  occurring  at  any  time, 
and  not  necessarily  before  the  death  of  the 
testatrix,  so  that  the  daughter  took  a  base 
fee.  Ahlfleld  v.  Curtis,  82  N.  E.  276,  277, 
229  111.  139. 

In  a  benefit  certificate  payable  to  insur- 
ed's wife  *'and  heirs,"  the  word  **heirs"  has 
reference  to  the  heirs  of  the  beneficiary. 
Mutual  Life  Industrial  Ass*n  of  Georgia  y. 
Scott,  54  South.  182,  183,  170  Ala.  420. 

In  a  will  postponing  disposition  of  tes- 
tator's principal  estate  until  after  the  death 
of  his  wife  and  his  three  children,  there 
were  clauses  giving  to  the  wife  one-third  of 
the  income  during  her  life,  and  distributing 
the  remainder  of  the  Income  to  the  children 
In  specified  shares.  Then  followed  these 
clauses:  "Item.  Upon  the  death  of  my  wife 
I  do  order  that  the  one-third  of  the  Income 
hereby  bequeathed  to  her  shall  be  distribut- 
ed among  my  surviving  three  children."  **Up- 
on  the  death  of  any  of  my  three  children, 
I  do  order  the  portion  bequeath e<l  to  him 
or  her  to  be  distributed  among  his  or  her 
heirs."  Held;  That  the  word  **heirs"  is  used 
fls  a  substitutionary  term,  and,  when  taken 
in  connection  with  the  context,  shows  a  testa- 
mentary intent  that  each  Installment  of  In- 
come! when  it  accrues  (from  and  after  the 
death  of  any  of  the  three  children  and  until 
the  death  of  the  last  survivor),  shall  be  dis- 
tributed among  those  who,  at  the  time  It 
accrues,  are  appropriately  to  be  described  as 
**his  or  her  heirs";  and  that,  where  a  deceas- 
ed child  of  the  testator  leaves  issue  living  at 
the  time  the  incom44  accrues,  such  issue  are 
**hls  or  her  heirs,"  within  the  meaning  of  the 
clause.  In  re  Smisson,  82  Atl.  614,  616,  79 
N.  J.  Eq.  233. 

Where  a  grantor  In  consideration  of 
love  and  affection  towards  his  son,  and  his 
son's  heirs  lawfully  begotten,  granted  laud 
to  the  son  and  his  lawful  heirs,  to  have  and 
to  hold  unto  the  son  "and  the  children  of  his 
body,  their  heirs  and  assigns,"  the  son  at 
the  time  having  two  children,  the  deed  vested 
in  the  son  an  estate  tall  which  was  convert- 
ed by  the  statute  into  a  fee,  it  being  presum- 
ed that  the  word  "heirs"  was  used  in  the 
legal  sense,  excluding  one  from  being  an  heir 
of  a  living  person,  and  the  word  "children,'* 
though  in.  legal  acceptation  a  word  of  pur- 


chase, being  equivalent  in  such  deed  to  the 
word  "heirs"  or  "issue."  Wallace  v.  Hodges, 
49  South.  312,  313,  160  Ala.  276. 

Where  the  words,  "heirs,  administrators, 
and  executors,"  or  words  of  similar  import, 
are  added  to  the  designation  of  a  testamen- 
tary trustee  by  name,  the  will  excludes  the 
idea  of  a  personal  trust,  as. it  is  impossible 
for  a  testator  to  know  who  the  heirs,  ad- 
ministrators, and  executors  of  a  person 
named  as  trustee  may  be.  Dodge  v.  Dodge, 
71  AtL  519,  521,  109  Md.  164, 130  Am.  St  Rep. 
503. 

The  words  "heirs,  legatees,  devisees,  ad- 
ministrators, executors  and  trustees,"  In  Gen. 
Revenue  Law  1902,  {{  21-41  (Laws  1902,  pp. 
49-57,  c.  3),  imposing  on  such  persons  an  in- 
heritance tax,  comprises  all  of  the.  persons 
who  have  succeeded  to  the  property,  the  ad- 
ministrators and  executors  for  the  purpose 
of  administration,  the  trustees  to  carry  out 
any  trust,  and  the  heirs,  legatees,  and  devi- 
sees at  final  distribution  or  at  death  so  far 
as  real  estate  is  concerned.  In  re  Macky's 
Estate,  102  Pac.  1075,  1078,  46  Colo.  79,  23 
L.  R.  A.  (N.  S.)  1207. 

A  claim  against  the  city  for  the  in- 
stantaneous death  of  plaintiff's  intestate, 
through  the  city's  negligence,  stated  tliat 
the  claim  was  for  damages  sustained  by  his 
estate,  legal  representatives,  and  heirs,  and 
that  his  estate,  legal  representatives,  and 
heirs  claimed  a  specified  sum  as  damages. 
Held,  that  the  words  *'legal  representatives" 
were  not  used  in  their  strictly  technical  sense 
as  executors  or  administrators,  nor  was  the 
word  "heir"jased  In  Its  primary  and  technical 
sense  as  one*  who,  by  reason  of  birth  in  law- 
ful wedlock.  Inherits  real  property,  but  that 
the  expression,  "estate,  legal  representatives, 
and  heirs,"  was  used  with  the  idea  of  using 
words  broad  enough  in  their  significance  to 
include  all  persons  having  claims  against  the 
city  on  account  of  the  death,  and  hence  the 
.claim  was  sufficient  as  a  basis  for  an  action 
for  the  benefit  of  the  widow  under  the  stat- 
ute. Moyer  v.  City  of  Oshkosh,  139  N.  W. 
378,  380,  151  Wis.  586  (citing  4  Words  and 
Phrases,  pp.  3241,  3264;  5  Words  and  Phras- 
es, pp.  4070,  4079). 

Where  testator  by  his  will  created  two 
trust  funds,  the  income  of  one  to  be  paid, 
at  the  discretion  of  the  trustee,  to  the  bene- 
ficiary of  the  fund,  and  the  principal  and  in- 
terest of  the  other,  at  the  discretion  of  the 
trustee,  to  the  beneficiary,  and  created  also 
an  accumulation  of  interest  as  to  the  latter 
fund,  which  was  invalid,  and  directed,  in 
one  case,  that  at  the  death  of  the  beneficiary 
the  principal,  with  any  accrued  interest, 
should  be  paid  to  the  testator's  heirs,  and,  in 
the  other,  that  any  portion  of  the  trust  fund 
remaining  at  the  death  of  the  beneficiary  and 
any  Income  thereof  should  be  paid  to  the 
testator's  heirs,  the  funds  were  to  be  paid  to 
^  those    who    answered    the    desciiptioii    of 
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"heirs**  at  the  time  of  the  distribution  of  each 
fand.  In  re  Southworth's  Estate,  102  N.  Y. 
Snpp.  447,  448,  52  Misc.  Rep.  86. 

Laws  1895,  c.  98  (Pol.  Code,  §  544), 
makes  the  amount  incurred  by  a  county  for 
maintenance  of  an  insane  person  in  a  hospi- 
tal for  the  insane  a  charge  against  the  estate 
of  the  insane  person,  provided  that  he  "has 
no  heirs  within  the  United  States  dependent 
on  said  estate  for  support,  and  that  no  Teal 
property  shall  be  sold  during  the  life  of  the 
insane  person."  Held,*  that  the  statute  did 
not  exempt  the  whole  estate  where  only  part 
of  the  heirs  were  dependent  on  the  insane 
person;  the  term  **eatate,"  as  used  therein, 
not  being  eqoiyalent  to  **property"  in  the  pop- 
ular meaning,  and  the  words  "heirs  depend- 
ent on  said  estate"  not  being  equivalent  to 
the  words  "person  dependent  on  said  estate"  ; 
so  that,  where  only  one  heir  was  dependent 
on  an  insane  person,  the  remainder  of  the 
estate  left  after  the  insane  person's  death 
was  liable  to  the  county's  claim  for  mainte- 
nance. Minnehaha  County  y.  Boyce  (S.  D.) 
138  N.  W.  287,  289. 

As  word  of  limitation 

The  words  "heirs"  or  "heirs  of  tlie  body,** 
in  tlieir  primary  and  strict  legal  meaning, 
are  words  of  limitation,  and  not  of  purchase, 
and  must  be  so  construed,  unless  the  lan- 
guage employed  clearly  indicates  that  they 
are  intended,  to  convey  another  and  different 
meaning  clearly  indicated  by  the  instrument. 
Xewhaus  v.  Brennan,  97  X.  E.  938,  940,  49 
Ind.  App.  654.  See,  also,  Brown  v.  Brown, 
101  N.  W.  81,  82,  125  Iowa,  218,  67  L.  R.  A. 
629. 

Ordinarily,  the  word  **heirs,"  or  "heirs 
of  their  body,**  are  words  of  limitation,  and 
by  their  own  force  convey  the  idea  of  a  fee- 
simple  estate.  Brumley  v.  Brumley  (Ky.) 
89  S.  W.  182,  183. 

The  word  "heirs'*  in  a  will  is  a  word  of 
limitation  and  not  of  purchase.  In  re  Alli- 
son, 102  N.  y.  Supp.  887,  891,  53  Misc.  Rep. 
222. 

**The  word  'heirs,*  in  order  to  be  a 
word  of  limitation,  must  Include  all  the  per- 
sons in  all  generations  belonging  to  the  class 
designated  by  the  law  as  'heirs.*  '*  De 
Vaughn  v.  Hutchinson,  165  U.  S.  5C6,  578, 
17  Sup.  Ct.  461,  41  L.  Ed.  827. 

The  word  "heirs"  used  in  the  general  le- 
gal sense  is  a  word  of  limitation,  and  no  in- 
tention of  a  testator,  however  clearly  ex- 
pressed, can  change  it  into  a  word  of  pur- 
<*hase.  Thus  where  testator  devised  a  res- 
idue to  his  wife  to  have  and  to  hold^  unto 
her  and  her  heirs  and  assigns  forever,  but  if 
she  married  again  one-half  of  the  estate 
should  go  to  certain  legatees,  the  widow  took 
a  fee.  Blssman  v.  Wierth,  77  N.  K  108,  109, 
220  IlL  181,  110  Am.  St  Rep.  243. 

The  word  "heirs**  is  a  word  of  limita- 
tion, and  not  of  purchase,  and,  when  used  in 


a  will,  its  legal  intendm^it  is  to  designate  a 
class  of  persons  who  are  to  take  in  succes- 
sion from  generation  to  generation, .  the  law 
effectuating  this  purpose  by  declaring  a  fee 
to  pass  to  the  first  taker.  Connor  v.  Gard- 
ner, 82  N.  E.  640,  644,  230  lU.  258,  15  L.  R. 
A.  (N.  S.)  73  (ciUng  Kales,  Future  Int.  f 
129;  Schaefer  v.  Schaef^r,  31  N.  E.  136,  141 
111.  337;  Strawbridge  v.  Strawbridge,  77  N. 
E.  78,  220  111.  61,  4  L.  R.  A.  [N.  S.]  948,  110 
Am.  St.  Rep.  226). 

The  word  "heirs"  in  a  will  is  one  of 
limitation  unless  clearly  used  to  designate 
individuals  answering  the  description  of 
heirs  at  the  death  of  a  party.  Thus  in  a 
will  by  which  testator  devised  realty  de- 
scribed to  his  son  in  fee  simple  and  by  a 
codicil  he  revoked  the  gift  and  provided  that 
the  property  should  vast  in  the  son  for  life, 
and,  at  his  death,  the  remainder  in  fee  sim- 
ple should  vest  In  his  heirs,  the  word  "heirs" 
was  used  as  one  of  limitation,  and,  under 
the  rule  in  Shelley's  Case  and  Burns*  Ann. 
St.  1908,  S  3994,  providing^  that  any  estate 
which,  according  to  common  law,  would  be 
adjudged  a  fee  tail,  shall  be  a  fee,  the  son  ^ 
took  an  estate  in  fee  simple.  Lee  v.  Lee,  91 
N.  E.  507,  508,  45  Ind.  App.  645. 

Unless  it  is  necessary  to  effectuate  the 
manifest  intention  of  a  testator,  the  word 
"heirs"  is  a  word  of  limitation.  Jabine  v. 
Sawyer  (Ky.)  78  S.  W.  140,  141. 

A  devise  or  bequest  to  the  testator*s  wife 
"and  her  heirs**  lapses  by  the  death  of  the 
devisee  prior  to  that  of  the  testator,  so  that 
the  property  descends  as  intestate  property- 
The  quoted  words  are  words  of  limitation 
merely,  and  do  not  create  a  substituted  de- 
vise. Farnsworth  v.  \^hiting,  66  Atl.  831, 
832,  102  Me.  296. 

Where  a  remainder  of  one  share  of  the 
residue  of  an  estate  was  bequeathed  to  the 
life  tenants,  sisters  and  brothers  mentioned 
or  their  heirs,  the  word  "heirs**  would  be 
construed  as  a  word  of  limitation,  so  that 
the  brothers  and  sisters  took  the  estate  in 
fee.  In  re  Bentz's  Estate,  70  Atl.  788,  790, 
221  Pa.  380. 

Where  a  testator  limited  a  remainder 
over  in  fee,  in  case  his  daughter  should  die 
without  child  or  children  her  surviving,  to 
his  five  children,  or  their  heirs,  if  deceased, 
the  word  "heirs"  was  a  word  of  limitation, 
and  not  of  purchase.  Ortmayer  v.  Elcock,  80 
N.  E.  339,  340,  225  111.  342. 

The  word  **heirs,"  as  used  In  a  will  pro- 
viding that,  if  a  daughter  to  whom  all  the 
real  estate  of  testatrix  was  devised  should 
die  before  her  husband  without  having  dis- 
posed of  the  property  by  will  or  leaving  bod- 
ily heirs,  the  husband  should  take  the  real 
estate,  with  power  to  do  with  it  as  he  de- 
sired, and  providing  that  if  the  daughter 
should  die,  leaving  heirs,  before  her  father^ 
he  should  enjoy  the  income  during  his  Ufe^ 
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aiid  at  his  death  it  should  return  to  the 
daughter's  heirs,  means  children,  and  is  to 
be  construed  as  a  word  ot  UmitaUon.  Gralle 
V.  Jackson  (Ky.)  81  S.  W.  669,  670. 

**Where  a  freehold  Is  limited  to  one  life, 
and  by  the  same  instrument  the  inheritance 
is  limited,  either  mediately  or  Immediately, 
to  the  heirs  of  his  body,  the  first  taker  takes 
the  whole  estate  either  in  fee  simple  or  fee 
tail,  and  the  word  *heirs'  or  'heirs  of  the  body* 
are  words  of  limitation  and  not  of  purchase." 
Snyder  y.  Greendale  Land  Ck).»  91  N.  E.  819, 
820,  48  Ind.  App.  178. 

In  a  trust  deed  providing  that  the  trus- 
tee should  sell  the  land  and  pay  the  proceeds 
to  the  sons  of  the  grantor  "and  to  their 
heirs  and  assigns,"  the  word  "heirs"  is  a 
word  of  limitation,  and  not  of  purchase.  Ar^ 
mour  V.  Murray,  68  Atl.  164,  165,  74  N.  J. 
Law,  351. 

In  deeds  to  property  to  the  grantees  and 
to  their  heirs  and  assigns  and  to  the  sur- 
vivors or'survivor,  to  them  and  the  heirs  and 
assigns  of  the  survivors  or  survivor  of  them 
forever,  the  word  "heirs"  was  not  a  word  of 
purchase,  but  was  used  to  designate  the  con- 
veyance of  an  estate  in  fee,  so  that  the  deeds 
were  not  void  as  violative  of  the  statute 
against  perpetuities.  Root  v.  Snyder,  126 
N.  W.  206,  211,  161  Mich.  200. 

Where  testator  bequeathed  to  M.  for  life 
all  of  his  property,  etc.,  and  at  her  death  the 
remaining  property  to  S.  and  her  heirs,  the 
word  "heirs"  was  a  word  of  limitation,  and 
not  of  purchase,  and  constituted  a  devise  of 
the  remainder  to  S.  in  fee.  Underwood  v. 
Magruder  (Ky.)  87  S.  W.  1076,  1077. 

•  Where  an  estate  is  so  given  that  it  is 
to  go  to  every  person  who  can  claim  as  heirs 
to  the  first  taker,  the  word  "heirs"  must  be 
a  word  of  limitation,  and  all  heirs,  taking 
as  heirs,  must  take  by  descent.  CJook  v. 
Councilman,  72  Atl.  404,  407,  109  Md.  622. 

The  rule  in  Shelley's  Case,  is  one  of 
the  "dogmas  of  the  common  law  and  is  that, 
if  one  makes  a  limitation  to  another  for 
life  with  the  remainder  over  Immediately 
or  mediately  to  his  heirs  or  heirs  of  his 
body,  the  heirs  do  not  take  remainders  at 
all,  but  the  word  'heirs'  is  regarded  as  defin- 
ing or  limiting  the  estate  which  the  first 
taker  has  and  his  heirs  take  by  descent  and 
not  by  purchase.  So,  if  a  man  by  his  will 
gives  an  estate  to  the  devisee  for  life,  with 
a  remainder  over  to  his  own  heirs,  they  do 
not,  at  comm<m  law,  take  as  remaindermen 
by  the  will,  but  by  descent  as  reversioners 
and  heirs;  that  being  regarded  as  the  bet- 
ter Utle."  Robinson  v.  Blanklnship,  92  S. 
W.  854,  855,  116  Tenn.  394  (quoting  and 
adopting  definition  in  Wasbb.  Real  Prop.  p. 
625). 

The  rule  in  Shelley's  Case,  is  "that  when 
a  freehold  is  devised  to  the  ancestor  for 
life,  and  by  the  same  instrument  it  is  limit- 


ed, either  mediately  or  immediately,  to  his 
heirs,  or  the  heirs  of  his  body,  the  word 
'heirs'  is  a  word  of  limitation,  and  not  of 
purchase,  and  the  ancestor  takes  the  same 
in  fee  or  in  tail,  as  the  case  may  ba"  Bur- 
ton V.  Carnahan,  78  N.  EL  682,  683,  38  Ind. 
App.   612. 

A  devise  to  the  bodily  heirs  named  of 
testatrix's  son,  followed  by  a  clause  provid- 
ing that  such  devisees  shall  not  sell  the  land, 
which  shall  on  their  death  revert  to  their 
"heirs,"  is  within  the  rule  in  Shelley's  Case, 
for  the  word  "heirs"  is  a  word  of  limitation 
and  not  of  purchase,  and  the  devisees  take 
a  fee-simple  title.  Seay  v.  Cockreli,  115  S. 
W.  1160,  1163,  102  Tex.  280. 

Where  a  life  estate  is  granted  to  one, 
with  remainder  to  his  heirs  generally,  the 
word  "heirs,"  under  the  rule  in  Shelley's 
Case,  must  be  construed  as  a  limitation  of 
the  estate  granted,  and  not  as  a  word  of 
purchase,  and  the  grantee  will  take  the  en- 
tire estate  granted.  O'Connell  v.  Pinnacle 
Gold  Mines  Co.,  131  Fed.  106,  110. 

The  word  "heirs"  is  one  of  limitation 
and  not  jDf  purchase  though  preceded  by  the 
word  "lawful."  Thus,  where  a  will  contain- 
ed a  codicil  to  the  effect  that  testator  desired 
to  change  a  former  provision,  bequeathing 
certain  land  to  his  son  so  that  the  latter 
should  have  the  use,  benefit,  and  control  of 
the  lands  during  his  lifetime  only,  and  at 
his  death  the  lands  should  go  to  his  "lawful 
heirs,"  the  son,  under  the  rule  in  Shelley's 
Case,  took  a  fee,  although  there  were  extrin- 
sic facts  indicative  of  the  testator's  inten- 
tion to  give  only  an  estate  for  life.  Deemer 
▼.  Kesslnger,  69  N.  E.  28,  29,  206  IlL  57. 

The  term  "lawful  issue"  is  not  a  tecbni- 
cal  term,  and  when  used  in  a  deed  does  not 
necessarily  bring  the  deed  under  the  rule  in 
Shelley's  Case,  like  the  word  "heirs,"  which  Is 
always  a  technical  word,  necessarily  bring- 
ing the  deed  under  the  rule  regardless  of  in- 
tention. Hopkins  V.  Hopkins  (Tex.)  114  S. 
W.  673,  676. 

A  deed,  in  its  premises,  named  a  wife 
alone  as  grantee,  and  the  granting  clause  con- 
veyed to  her  alone,  and  the  habendum  clause 
was  that  she  should  hold  forever  in  fee  sim- 
ple, provided  that,  if  she  should  die  without 
heirs,  then  title  to  vest  in  her  husband,  if 
living,  and,  should  he  be  dead,  a  certain 
share  to  vest  in  the  next  legal  heirs  of  the 
wife,  the  remainder  in  the  next  legal  heirs  of 
the  husband.  Held,  that  the  attempted  limi- 
tation to  the  next  legal  heirs  of  the  wife,  re- 
mainder to  the  next  legal  heirs  of  the  hus- 
band, was  ineffective  to  create  any  estate  in 
them,  the  word  **heir8"  being  used  as  a  word 
of  inheritance  and  not  of  purchase,  and  hence 
a  deed  from  the  wife  and  husband  would 
pass  an  absolute  fee.  Hamilton  v.  Sidu-ell, 
115  S.  W.  204,  206,  131  Ky.  428,  29  L.  R.  A. 
(N.  S.)  961. 
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A  deed  by  a  joaoUier  to  a  sod,  whicb  con- 
veys land  described  to  the  son,  his  heirs  and 
assigns,  and  provides  that  on  the  death  of 
the  son  and  his  wife  without  issue  the  land 
shall  revert  to  the  motlier  or  her  heirs,  cre- 
ates a  reversion  in  the  mother,  which  is  a 
present  estate,  and,  while  the  estate  convey- 
ed to  the  son  may  not  be  defeated,  yet  if  a 
defeasance  comes .  the  reversion  is  to  the 
mother;  the  reversion  to  the  mother  or  her 
heirs  being  in  legal  effect  a  reversion  to  her 
alone,  and  the  word  "heirs"  being  a  term  of 
limitation  and  not  of  purchase.  Coomes  v. 
Frey,  133  S.  W.  758,  759, 141  Ky.  740. 

Testator  declared  that  his  whole  estate 
should  be  kept  together  until  Ids  youngest 
daughter  should  arrive  at  21,  should  marry 
or  die,  and  that  when  either  of  those  events 
happened,  the  whole  should  be  divided  among 
testator's  children  living  at  the  time,  share 
and  share  alike,  that  the  portions  passing 
to  SODS  or  daughters  should  not  be  liable  for 
their  debts  or  contracts,  or  for  any  debts  or 
contracts  of  any  husband  which  either  one 
of  the  daughters  might  thereafter  marry,  but 
should  be  for  t^e  sole  separate  use  of  them 
and  the  heirs  of  their  bodies  forever.  Held, 
that  the  word  "heirs"  was  a  word  of  limita- 
tion, so  that  the  ancestors  would  ta^e  the 
whole  estate.  Boyles  v.  Wagner,  74  S.  B. 
380,  381,  91  S.  C.  183. 

Where  a  will  devises  land  to  one  to  have 
and  to  hold  during  his  natural  life,  and  at 
his  death  to  his  lawful  ^'heirs,"  the  word 
'^helrs"  is  a  word  of  limitation  notwithstand- 
ing the  qualification  by  the  phrase  "at  his 
death."  Lacey  v.  Floyd,  87  S.  W>  665,  667, 
99  Tex.  112. 

A  deed  named  £7.  S.  "an  His  Heirs'*  as 
"party"  of  the  second  part,  and  the  granting 
clause  conveyed  to  the  "party,  Thir  heirs  and 
assigns."  The  habendum  clause  was  to  "the 
party  of  the  second  part,  there  heirs  and  as- 
signs," warranting  the  title  to  the  "party  of 
the  second  part  and  his  heirs  and  assigns 
forever."  The  deed  was  drawn  on  a  printed 
form,  and  the  words  and  letters  underscored 
inserted  by  a  scrivener  of  little  learning  who 
did  not  understand  the  meaning  of  the  words 
used.  The  deed  did  not  show  by  its  context 
that  the  word  "heirs"  was  intended  to  mean 
"children."  Held,  that  the  word  "heirs"  was 
used  as  a  word  of  limitation,  rather  than  of 
purchase,  and  the  deed  granted  a  fee  sim- 
ple to  "B.  S."  Big  Sandy  Co.  v.  Childers, 
147  S.  W.  14,  15,  148  Ky.  527. 

A  deed  written  on  a  printed  form  which 
recited  that  it  was  entered  into  between  the 
grantor,  "party  of  the  first  part,"  and  a  per- 
son named  "and  her  heirs  party  of  the  sec- 
ond part,"  and  that  the  party  of  the  first 
part  for  a  specified  consideration  conveyed 
unto  the  party  of  the  second  part,  'there 
heirs  and  assigns,"  described  property,  to 
have  and  to  hold  the  same  unto  the  party 
of  the  second  part,  "there  heirs  and  assigns," 


and  that  the  party  of  the  first  part  cov 'so- 
anted  with  the  party  of  the  second  part  to 
warrant  the  title  unto  the  "party  of  the  sec- 
ond part  and  ther  heirs  and  assigns,"  passes 
the  fee  to  the  person  named  as  grantee;  the 
word  "heirs"  not  meaning  children.  Senters 
V.  Big  Sandy  Co.,  147  S.  W.  750,  751,  149  Ky. 
11. 

A  deed  by  R.  to  his  wife — the  granting 
clause  being,  "I  do  hereby  give,  grant 
*  ♦  *  to  said  E.  for  and  during  her  nat- 
ural life,  with  reversion  to  myself  or  assigns, 
after  her  death,"  and  the  habendum  clause 
being,  "To  have  and  to  hold  ♦  ♦  •  to 
said  E.  for  ♦  •  ♦  her  life  as  her  own 
separate  property,  free  from  »  ♦  ♦  debts 
or  liabilities  of  her  husband;  but  after  the 
death  of  my  said  wife,  the  property  shall  re- 
vert to  me,  if  living,  or  if  dead,  to  my  heirs" 
-—creates  no  estate  in  remainder  in  the  chil- 
dren of  the  grantor  and  his  wife,  so  as  to  de- 
prive them  of  power  to  convey  a  fee-simple 
title  to  the  property;  the  word  "heirs"  being 
used  in  its  legal  sense  as  word  of  Inheritance 
and  not  of  purchase.  Dooley  v.  Goodwin 
(Ky.)  93  a  W.  47,  48. 

Where  a  deed  of  gift  recited  that  the 
grantors,  in  consideration  of  love  and  affec* 
tion  toward  their  son  and  his  heirs  lawfully 
begotten,  granted  described  lands  to  the  son 
and  his  lawful  heirs,  to  have  and  to  hold  un- 
to the  son  and  the  children  of  his  body,  their 
heirs  and  assigns,  forever,  and  the  son,  at 
the  time  of  the  execution  of  the  deed,  had 
two  children,  it  was  held  that  the  deed  vest- 
ed in  the  son  en,  estate  tail,  which  was  con- 
verted by  the  statute  into  a  fee;  it  being  pre- 
sumed that  the  word  "heirs**  was  used  in  the 
legal  sense,  excluding  one  from  being  an  heir 
of  a  living  person,  and  the  word  **children," 
though  in  usual  legal  acceptation  being  a 
word  of  purchase,  being  equivalent  to  the 
word  "heirs"  or  "issue."  Wallace  v.  Hodges, 
49  South.  312,  313,  160  Ala.  276. 

Where  a  testator  devised  certain  lands 
to  his  SOD,  K.  during  his  life,  and  after  his 
death  to  be  divided  among  his  heirs  as  the 
law  might  direct,  and  further  provided  that, 
if  any  of  the  heirs  of  the  testator  should  die 
leaving  no  lawful  issue,  their  share  or  shares 
should  be  equally  divided  among  the  surviv- 
ing heirs  of  the  testator,  it  was  held  that  K. 
took  an  estate  In  fee  simple,  defeasible  on  his 
death  without  issue  him  surviving;  the  word 
"heirs"  being  a  word  of  limitation,  and  not 
of  purchase.  Kennedy  v.  Kennedy,  29  N.  J. 
IJaw,  185,  187. 

A  husband  conveyed  land  to  his  wife  for 
life,  remainder  to  their  youngest  son  J.  in 
fee,  but  if  he  died  before  maturity  without 
issue,  then  to  the  next  youngest  son,  to  him 
and  his  lawful  heirs  or  children  forever, 
and  in  case  he  should  die  without  children* 
then  to  the  next  youngest  son  and  to  his  chil- 
dren, and  so  on  to  the  next  oldest  son,  and  In 
the  event  of  the  death  of  all  the  sons  with- 
out issue,  then  to  the  grantor^s  daughter  and 
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her  heirs  forever.  The  youngest  son  J.  was 
never  married,  but  survived  his  two  older 
brothers,  the  oldest  of  which  died  leaving 
children.  Held,  that  the  deed  did  not  Indi- 
cate an  intent  of  the  grantor  to  Ingraft  con- 
tingent remainders  to  possible  grandchildren 
onto  the  conditional  limitations  to  his  sever- 
al sons,  nor  to  make  such  possible  grandchil- 
dren joint  purchasers  with  their  respective 
fathers,  but  that  the  explanatory  clause  ap- 
pended to  the  grant  to  each  son  was  intend- 
ed to  restrict  the  descent  in  each  case  to  the 
next  youngest  son  "then  alive,"  the  varying 
phrases  referring  to  "heirs  or  lawful  heirs, 
or  children,"  being  understood  as  words  of 
limitation  Intended  only  to  convey  a  contin- 
gent base  fee«to  the  son,  and  not  as  words  of 
purchase  to  the  grandchildren,  so  as  to  vest 
the  title  to  the  entire  property  in  the  surviv- 
ing children  of  the  oldest  son  on  the  death  of 
the  youngest  son  without  issue.  Farr  v. 
Perkins,  55  South.  923,  926,  173  Ala.  500. 

A  woman,  in  contemplation  of  a  second 
marriage,  vested  her  real  and  certain  person- 
el  property  in  a  trustee,  for  her  sole  and  sep- 
arate use  during  the  marriage,  reserving  to 
herself  a  power  of  appointment  by  deed,  for 
reinvestment,  and  by  last  will  and  testament, 
.and  after  providing,  amongst  other  things, 
testates  out  of  the  same  for  a  child  by  the 
iformer,  and  the  children  of  the  pending  mar-' 
riage  in  the  event  she  died,  living  her  con- 
templated husband,  provided  In  the  settle- 
ment that,  in  the  event  she  survived  such 
husband,  "then,  et  her  death,  the  said  trust 
estates  shall  descend  to  and  be  conveyed  over 
by  the  trustee  to  the  heirs  at  law  of  Oier) 
the  said  Sarah  B.,  whoever  they  may  be,  and 
this  deed  terminate."  Held,  that  the  words 
'*helr8  at  law"  limited  her  own  estate,  as  an 
equitable  fee,  and  did  not  designate  the  child 
of  the  former  or  the  children  of  the  contem- 
plated marriage  as  purchasers  under  the  set- 
tlement; and  hence  that,  upon  the  death  of 
her  husband,  she  might  compel  the  trustee 
to  reconvey  to  her  the  settled  property  free 
from  the  trust.  Eaton  v.  TUUnghast,  4  R.  I. 
276,  280. 

The  question  in  explaining  a  will  is  not 
what  the  testator  meant,  but  what  is  the 
meaning  of  his  words,  and,  where  technical 
phrases  or  terms  of  art  are  used,  it  is  fair 
to  presume  that  the  testator  understood  them, 
and  hence  a  general  provision  in  a  will  that 
all  the  property  devised  and  bequeathed,  un- 
less otherwise  specifically  stated,  shall  vest 
In  the  devisees,  their  heirs  and  assigns,  in 
fee  simple,  must  be  construed  as  words  of 
limitation  fixing  the  estate  of  such  devisees, 
and  cannot  be  construed  as  equivalent  to 
children,  and  as  showing  an  intention  to  pre- 
vent lapse  by  prescribing  a  line  of  succession, 
for  the  word  "heirs"  in  Its  technical  sense  is 
a  word  of  limitation,  and  not  of  substitution. 
Galloway  v.  Darby  (Ark.)  151  S.  W.  1014, 
1016,  44  L.  R.  A.  (X.  S.)  782. 


As  word  of  purehmMe  or  deooriptiom 

Where  a  trust  is  created,  by  which  the 
trustee  is  directed  to  invest  the  fund  in 
"property,  real  or  personal,"  as  he  may  deem 
expedient,  and  pay  over  the  "rents,  profits, 
dividends,  Interest,  or  Income,"  and  at  the 
termination  of  the  trust  to  pay  the  fund  to 
the  heirs  at  law  of  the  first  life  tenant,  the 
"heirs  at  law"  should  be  construed  to  In- 
clude only  those  who  would  take  real 'estate 
if  the  life  tenant  had  died  intestate.  Gard- 
ner V.  Skinner,  80  N.  E.  826,  826,  196  Maas. 
164. 

In  a  will  which  provided  that  certain 
lands  given  to  testator's  daughter  were  given 
for  her  natural  life  and  after  her  death  were 
to  go  to  such  person  or  persons  as  should  be 
her  heir  or  heirs  of  land  held  by  her  Ib  fee 
simple,  the  words  ^lieir  and  helnT  were  des- 
ignatlo  personarum  who  should  take  the  re- 
mainder, and  SQcb  persons  do  not  take  by  de- 
scent as  heirs  of  the  daughter,  bvt  by  pur- 
chase from  the  testator;  the  daughter  taking 
only  a  life  estate,  and  the  mle  in  Shelley's 
Case  not  applying.  Peer  v.  Hennion,  76  Atl- 
1084,  1085,  77  N.  J.  Law,  6Q3,  29  L.  B.  A.  (N. 
S.)  945. 

A  deed  recited  that  it  was  made  between 
R.  of  the  hrst  part  and  R.  T.  and  L^  T.  of 
the  second  part,  and  "wltnesseth,  that  tor 
and  in  consideration  of  certain,  sums,  have 
bargained  and  sold  unto  the  said  R.  T.  witlfc 
this  intention,,  and  this  deed  of  conveyance, 
to  be  deeded  to  the  iiresent  wife  of  L.  T.  ancf 
her  heirs  by  said  R.  T.,  and  if  she  ha-ar  nx>  le- 
gal heirs  a,t  her  death  to  revert  back  to  R. 
T.*s  nearest  h^s ;  said  R.  doth  sell  and  con- 
vey unto  the  said  R.  T.  for  his  wife  li.  T^ 
their  heirs  and  assigns  forever,  the  foOowlns 
described  tract  of  land.  ♦  ♦  •  To  have 
and  to  hold  unto  the  said  R.  T.  for  his  wife 
U  T.,  their  Iielrs  and  assigns,  a»  above  set 
forth  forevec"  Held,  that  the  word  "heirs"* 
(of  L.  T.)  In  the  deed  was  a  word  of  pot^ 
chase  and  not  of  limitation,  so  that  under 
the  conveyance  her  heirs  had  a  remainder  In 
fee,  dependent  on  the  contingency  that  they 
survived  her;  otherwise  the  estate  passed  to 
the  heirs  of  R.  T.  Ex  parte  Porter  (Ky.)  07 
S.  W.  391. 

Under  Rev.  Ck>des,  §  3076,,  providing  that 
when  a  remainder  is  limited  to  the  heirs  or 
heirs  of  the  body  of  the  person  to  whom  a 
life  estate  in  the  same  property  is  given,  the 
persons  who  on  the  termination  of  the  life 
estates,  are  the  successors  or  heirs  of  the 
body  of  the  owner  for  life  are  entitled  to 
take  by  virtue  of  the  remainder  so  limited  to 
them,  and  not  as  mere  successors  of  the  own- 
er for  life,  the  rule  in  Shelley*s  Case  is  ab- 
rogated and  the  term  ''heirs'*  is  changed  from 
a  word  of  limitation  to  one  of  purchase-  Wil- 
son V.  Llnder,  110  Pac.  274,  275,  18  Idaho, 
438,  138  Am.  St  Rep.  213. 

A  deed  to  A.  B.  for  life  and  in  remainder 
to  the  *'helrs"  of  his  body  forever  does  not 
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Gonrey  an  estate  In  fee  tail;  It  conveys  only 
a  life  estate  to  A.  B.,  and  the  remainder  in 
fee  Tests  immediately  in  tbose  persons  who 
will  become  the  heirs  of  A.  B.  if  they  sur- 
vive him,  and  they  take  by  purchase,  and  not 
by  inheritance.  Blake  v.  Stone,  27  Vt.  475, 
477 ;  Smith  v.  Hastings,  29  Vt  240, 244 ;  GU- 
key  V.  Shepard,  51  Vt  546,  651. 

The  words  "heirs  at  law,"  as  used  In  a 
codicil  which  gave  a  certain  sum  in  trust, 
the  income  to  be  paid  equally  to  her  sons,  M. 
and  J.,  so  long  as  they  might  live  and  at  the 
death  of  either  or  both  to  their  *'heirs  at 
law,"  respectively,  one-half  to  M.*s  heirs  and 
one-half  to  J/s  heirs,  and  at  the  death  of 
their  wives  and  children  the  property  to  be 
given  directly  and  equally  to  the  sons'  grand- 
children, was  descriptive  of  the  class  there- 
after defined  as  "wives  and  children."  Wolfe 
V.  Hatheway,  70  Atl.  645,  648,  81  Conn.  181. 

Adopted  oUld 

In  common  parlance,  the  terms  "heirs  at 
law"  and  "lawful  heirs"  are  used  indiscrim- 
inately as  synonymous  and  convertible  terms, 
and,  whenever  either  is  used,  they  invariably 
refer  to  the  heirs  on  whom  descent  is  cast 
by  law,  and  not  to  an  heir  by  adoption.  The 
relation  of  an  heir  by  adoption  is  an  excep- 
tional and  unusual  one,  and  does  not  come 
within  the  ordinary  and  usual  meaning  of 
the  words  "lawful  heirs,"  and  those  words 
ought  not  to  be  held  ex  vi  termini  to  include 
an  adopted  heir.  Hockaday  v.  Lynn,  98  S. 
W.  585,  589,  200  Mo.  456,  8  L.  R.  A.  (N.  S.) 
117,  118  Am.  St.  Rep.  672,  9  Ann.  Cas.  775 
(citing  Reinders  v.  Koppelman,  7  S.  W.  288, 
94  Mo.  338). 

In  a  devise  the  word  "heirs"  in  a  general 
comprehensive  sense  includes  all  who  stand 
in  a  relation  to  the  ancestor  that  will  enti- 
tle them  to  inherit  on  his  death,  and  it  in- 
cludes an  adopted  child  placed  by  the  stat- 
ute on  an  equality  with  children  by  birth  for 
the  purpose  of  inheriting  from  the  adopting 
parent.  The  word  "heirs"  in  a  devise  of  real 
estate  to  testator's  son,  but,  on  his  death 
without  "heirs,"  to  persons  named,  executed 
by  testator  who  died  before  the  statutes  au- 
thorizing the  adoption  of  a  child  and  giving 
the  child  the  right  to  inherit  from  the  adopt- 
ing parent,  does  not  include  adopted  chil- 
dren of  the  son,  though  it  means  "children," 
and,  on  the  death  of  the  son  without  leaving 
children  of  his  body,  the  property  passes  to 
the  persons  named.  Wallace  v.  Noland,  92 
X.  B.  956,  957,  246  HI.  535,  138  Am.  St.  Rep. 
247. 

It  is  only  as  to  the  adopting  parent  that 
the  adopted  child  is  made  heir  or  next  of 
kin  by  the  statute  (Comp.  Laws  1897,  §  8780) 
providing  that  an  adopted  child  shall  become 
the  heir  at  law  of  the  person  adopting  it, 
and  the  adopted  child,  therefore,  is  not  heir 
by  right  of  representation  of  the  kindred  of 
the  person  who  adopted  it.  Van  Derlyn  v. 
Mack,  100  N.  W.  278,  280,  137  Mich.  146,  66 


L.  R.  A.  437,  109  Am.  St  Rep.  669,  4  AniL 
Cas.  879  (quoting  Helms  v.  Elliott,  14  S.  W. 
930,  89  Tenn.  446,  10  L.  R.  A.  5d5). 

Under  St  1876,  p.  210,  c.  213,  providing 
that  a  person  adopted  shall  take  the  same 
share  of  the  property  which  the  adopted  par- 
ent could  have  devised  by  will  tliat  he  would 
have  taken  if  bom  to  such  parent  in  lawful 
wedlock,  and  that  he  shall  stand  in  regard  to 
the  legal  descendants,  but  to  no  other  of  the 
kindred  of  such  parent,  in  such  position  as  if 
so  born  to  him,  a  child  adopted  after  the  en- 
actment of  such  statute,  whose  adopted  fa- 
ther died  in  1903,  was  not  entitled  to  take  as 
the  **issue"  or  "heir"  of  her  adopted  father 
under  the  will  of  her  adopted  grandfather. 
Blodgett  ▼.  Stowell,  75  N.  E.  138,  139,  189^ 
Mass.  142. 

AUen 

Under  Acts  22d  Gen.  Assem.  c.  85,  pro*- 
viding,  in  sections  1  and  2,  that  nonresident 
aliens  are  prohibited  from  taking  or  acquir- 
ing titie  to  real  estate  by  descent,  devise^ 
purciiase,  or  otherwise,  but  that  any  nonres- 
ident may  acquire  and  hold  real  property  on^ 
condition  that  within  a  certain  time  from  its' 
purchase  he  place  the  same  in  the  posses* 
sion  of  a  relation  who  shall  comply  with  ceiv 
tain  conditions,  nonresident  aliens  are  not 
heirs  at  law  of  a  testator  who  bequeathed 
his  property  to  his  "heirs"  at  law,  for  to  con- 
stitute one  the  legal  heir  of  another  he  must 
have  inheritable  blood,  and  in  this  case  tlie- 
statute  prohibits  such  aliens  from  taking  the- 
testator*s  realty  either  by  descent  or  devise- 
Mitchell  V.  Vest  (Iowa)  136  N.  W.  1054,  1056,- 

Blood  relations 

The  word  "heirs,"  when  applied'  to  real^ 
estate  devised,  means  persons  so  related  to- 
one  by  blood  that  he  would  take  the  estate 
in  case  of  Intestacy.  Bayley  v.  Beekman,  117- 
N.  Y.  Supp.  88,  89,  62  Misc.  Rep.  567;  Bayley 
V.  Lawrence,  118  N.  Y.  Supp.  286,  288,  133- 
APP.  Div.  888. 

When  the  right  of  the  heir  to  have  the 
property  of  his  ancestor  was  secured  by  the 
Magna  Charta,  an  "heir"  was  not  understood" 
to  mean  one  entitled  to  take  by  statute  of 
descent,  but  the  term  meant  a  child  or  rela*- 
tlve  by  blood.  Heals  v.  State,  121  N.  W.  347,- 
351,  139  Wis.  544. 

Under  Act  Cong.  Feb.  8,  188T,  c:  119,  f  5, 
24  Stat.  389,  relating  to  the  allotments  at' 
lands  to  Indians,  and  providing  that  they 
should  be  held  in  trust  for  a  certain  number* 
of  years  for  the  Indian,  and  in  case  of  death* 
for  his  heiris,  a  white  person,  a  member  of' 
the  tribe  by  adoption,  is  an  "heir,"  though  not^ 
of  Indian  blood.  Reed  v.  Glinten^  101  Pae^ 
1055,  23  Okl.  610. 

Testatrix  was  survived  by  two  sisters,  a. 
brother,  and  certain  nephews,  nieces,  grands 
nephews,  and  grandnieces.    She  devised  her' 
residuary  estate  to  her  sisters  for  life,  and  to> 
the  survivor  for  life,  and  cm  the  survivor's- 
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death  to  the  children  then  living  of  the  two 
deceased  sisters  and  to  her  brother,  or  to  the 
heirs  of  either  or  any  of  them,  if  either  or 
any  of  said  children  should  die  before  such 
surrivor,  to  be  equally  divided  between  them, 
share  and  share  alike,  per  capita,  and  not  per 
stirpes.  Held,  that  the  word  "heirs"  refer- 
red, both  as  to  the  realty  and  personalty,,  to 
the  children  of  deceased  nephews,  who  suc- 
ceeded to  the  shares  of  their  deceased  par- 
ents, and  who  did  not  share  per  capita  with 
the  surviving  nephews  and  nieces.  Bayley 
V.  Beekman,  117  N.  Y,  Supp.  88,  89,  62  Misc. 
Rep.  567. 

Testatrix  gave  legacies  to  persons  relat* 
ed  to  her  by  consanguinity  and  also  to  rela- 
tives of  her  deceased  husband,  and  directed 
''any  money  remaining  after  my  debts  and 
expenses  are  paid  to  be  divided  between  my 
heirs  by  my  family  herein  named,"  excepting 
N.,  who  was  a  legatee  related  to  her  by  blood. 
Held,  that  the  words  ''my  heirs  by  my  family 
herein  named"  did  not  embrace  legatees  who 
were  related  to  the  testatrix's  husband  only, 
and  that  those  of  the  legatees  named  in  the 
will,  except  N.,  take  under  this  clause  who 
would  have  been  entitled  to  the  estate  had 
the  testatrix  died  intestate,  in  the  propor- 
tion In  which  they  would  take  under  the  stat- 
ute of  distribution.  Jacobs  v.  Prescott,  65 
Atl.  761,  762,  102  Me.  63. 

CAlldrea 

See  Child— Children. 

The  word  "heirs"  has  a  fixed  legal  mean- 
ing, which  must  be  given  it  when  used  in  a 
will,  unless  controlled  by  the  context,  but  It 
may  also  be  used  in  a  nontechnical  sense, 
and,  when  the  context  requires  that  it  be  so 
construed  to  effectuate  testator*s  intent,  it 
may  be  given  the  meaning  of  "children." 
Oastleberry  ▼.  Stringer  (Ala.)  57  South.  849, 
850. 

•*Helrs**  are  those  persons  whom  the  law 
declares  are  entitled  to  the  estate  of  a  de- 
ceased i)er8on.  The  term  will  not  be  held 
synonymous  with  "children"  unless  It  is 
made  to  appear  by  other  provisions  of  the 
instrument  that  such  was  the  clear  intention 
of  the  testator.  Edmonds  v.  Edmonds'  Dev- 
isees and  Heirs  (Ky.)  102  S.  W.  311,  312. 

"Heirs"  has  been  held  to  mean  "chil- 
dren" in  cases  where  it  clearly  appeared 
from  the  context  that  children  then  living 
were  meant  by  the  conveyor  or  testator. 
Speight  V.  Asklns,  102  S.  W.  74,  75,  118  Tenn. 
749.  See,  also,  Middlesex  Banking  Co.  v. 
Field,  37  South.  189,  144,  84  Miss.  646; 
Harknesa  v.  Lisle.  117  S.  W.  264,  267, 132  Ky. 
767;  Nutter  v.  Vickery,  64  Me.  490,  499;  Sut- 
tle  &  Weaver  Land  &  Improvement  Ca  v. 
Barker  (Ala.)  60  South.  157.  158. 

The  word  "heirs"  is  often  used  with  ref- 
erence to  persons  bearing  certain  relations, 
such  as  that  of  children  to  living  persons, 
but  that  is  not  a  correct  use  of  it,  and  it  re- 


quires knowledge  of  the  Intention  of  a  person 
so  using  it  to  enable  the  court  to  ascribe  to 
it  such  a  meaning.  McFerrin  v.  Templeman, 
120  S.  W.  167. 168, 102  Tex.  580. 

While  the  word  "chlldPMi"  as  a  mle  is 
used  in  deeds  and  wills  as  a  word  of  pur- 
chase, It  is  frequently  used  as  a  synonym  for 
"heirs,"  and  this  may  always  be  shown  by 
or  deduced  from  a  consideration  of  the  whole 
instrument.  Wilson  v.  Shumate,  113  S.  W. 
851,  852,  130  Ky.  668. 

"The  term  'heirs  at  law*  may  be  constru- 
ed as  children  or  grandchildren  where  such 
a  construction  will  effectuate  the  grantor's 
intention  and  is  consistent  with  legal  princi- 
ples." Griffin  v.  Fairmont  Coal  Co.,  53  S.  B. 
24,  45,  69  W.  Va.  480,  2  L.  R.  A.  (N.  S.)  1115. 

If  it  Is  apparent  from  the  will  that  the 
testator  used  the  words  "heirs,"  "issue,"  and 
"children"  interchangeably  or  synonymously, 
the  court  is  warranted  in  construing  them  in 
like  manner,  so  as  to  carry  out  the  testator*s 
intention.  Stisser  v.  Stisser,  85  K.  E.  240, 
241,  235  111.  207  (citing  Gannon  v.  Peterson, 
62  N.  E.  210,  193  lU.  372,  55  L.  R.  A.  701 ; 
Butler  V.  HuesUs,  68  111.  594,  18  Am.  Rep. 
589 ;  Leiter  v.  Sheppard,  85  III  242) ;  Shrop- 
shire V.  Gault  (Ky.)  83  S.  W.  590,  591;  In  re 
Beck's  Estate,  74  Atl.  607,  608,  225  Pa.  57& 

In  order  that  the  word  "heirs,"  which, 
has  a  fixed  legal  meaning  as  a  word  of  liml-  . 
tatlon,  may  be  construed  as  meaning  "chil- 
dren," or  be  given  a  different  meaning  than 
that  usually  assigned  to  it,  it  must  clearly 
and  positively  appear  that  It  was  so  used. 
Lamb  v.  Medsker,  74  N.  E.  1012,  1013,  35 
Ind.  App.  662. 

••The  word  *heirs*  will  be  read  as  synon- 
ymous with  the  word  'children*  and  con- 
strued as  a  word  of  purchase  when  necesaary 
to  effectuate  the  purpose  of  the  grantor  in 
the  deed."  Thus  in  a  deed,  the  considera- 
tion of  which  was  paid  by  H.,  the  words 
"and  her  children"  in  the  granting  and  ha- 
bendum clauses  to  "H.  and  her  children"*  will 
be  construed  to  be  words  of  purchase  and  not 
of  limitation,  so  that  H.  will  take  a  life  es- 
tate only  and  her  children  the  remainder. 
McParland  v.  Hatchett,  80  S.  W.  1185,  1186, 
118  Ky.  423. 

The  word  "heirs"  in  a  grant  will  be 
construed  in  the  popular  sense  as  meaning 
••children,"  when  the  entire  grant  shows 
clearly  that  such  a  meaning  was  in  the  mind 
of  the  grantor.  Thus  in  a  deed  to  the  gran- 
tee and  her  heirs  a  restriction  on  alienation 
by  the  grantee  is  not  alone  sufficient  to  show 
clearly  that  the  grantor  used  the  term  "heirs" 
as  meaning  children  or  otherwise  than  ac- 
cording to  its  recognized  legal  meaning. 
Hauser  v.  St.  Louis,  170  Fed.  906,  908,  96  (X 
C.  A.  82,  28  L.  R.  A.  (N.  S.)  426. 

The  words  ••heir  or  heirs,"  as  used  In 
MUls'  Ann.  St.  Colo.  |  1508,  providing  that 
for  a  wrongful  death  damafios  may  be  sued 
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tor  Kud  recorered  by  the  "hetr  or  heirs"  of 
tbe  decedent,  are  osed  In  ttie  sense  of  cblld 
or  children ;  that  Is,  lineal  descendants.  Fa- 
tek  "v.  American  SmeltlDg  &  ReSntng  Co., 
154  Fed.  190.  191,  83  C.  C.  A.  284.  21  L.  R- 
A.  (N.  S.)  273;  Hopper  t.  Denvf-r  &  R.  G.  R. 
Co.,  155  Fed.  273,  274.  84  C.  C.  A.  21  (citing 
Hlndry  v.  Holt.  51  Pac.  1002,  24  Colo.  464,  30 
L.  R.  A.  351.  85  Am.  St.  Rep.  235). 

As  used  in  a  will  making  a  bequest  t» 
testator's  wife  and  tbe  l^al  hefrs  of  hbi  son. 
and,  In  case  his  sod  ehoald  die  without  wife 
or  heirs,  then  to  the  heirs  of  another.  th« 
words  "heirs"  and  "legal  heirs"  meant  "chil- 
dren." Knowles  V.  Knowles,  65  S.  E.  128. 
130,  132  Ga.  806. 

As  used  in  a  deed  conveflug  land,  and  re- 
taining a  life  estate  in  tlie  grantor  with  a 
right  to  dispose  of  tbe  land  with  the  ooD»ent 
of  the  grantee,  tbe  land  after  the  grantor's 
death  to  belong  to  tbe  grantee  during  ber 
life,  and  at  ber  death  to  descend  to  her  heirs 
at  law,  the  words  "hdrs  at  law"  are  synoD- 
ymons  with  "children,"  and  the  grantee's 
children  take  a  vested  remainder.  Tanner  t. 
ElUs  (Ky.)  127  S.  W.  805,  997. 

Deeds  conveylag  land  to  A.  "and  the 
heirs  of  ber  body  which  she  has  or  may  have 
by  B.,"  her  husband,  and  to  A.  and  the  heirs 
of  her  bodj  which  "she  baa  now  or  may  hare 
by  B.,  my  son,"  convey  a  fee  simple  to  A.  and 
her  dUldren  by  B.  as  tenants  in  common; 
tbe  word  "heirs"  b^ng  ao  quaUfled  as  to 
leave  no  doubt  that  It  was  Intended  to  mean 
"cbildrea."    Reeves  v.  Cook,  61  S.  E.  93,  05, 
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The  word  "heirs,"  In  a  prortsion  that 
certain  property  should  descend  to  testator's 
heirs  and  remain  In  their  possession  forever, 
and  that  his  widow  should  have  no  dower  in 
tbe  land,  but  that  It  should  be  rented  for  the 
benefit  of  the  heirs,  was  used  in  the  sense  of 
children.  Bobslon  v.  Gray  (Ky.)  97  S.  W. 
347,348. 

"Leaving  no  heir  or  heirs,"  within  the 
terms  of  a  will  containing  a  limitation  over 
In  case  my  two  sisters  die  "leaving  no  beir  or 
heirs."  Is  nsed  synonymons  with  child  or 
children,  and  the  will  must  be  construed  ac- 
cordingly. Falrchtid  V.  Crane,  13  N,  J.  Eq. 
105.  108. 

Testator  gave  $10,000  in  bonds  to  a  son 
In  trust  for  big  daughter  B.  to  pay  to  ber  the 
Income  for  life  and  at  her  death  the  princi- 
pal to  be  divided  among  his  ."heini"  in  ac- 
cordance to  the  number  of  children  which 
each  might  then  have,  division  to  be  per 
stirpes,  and  gave  the  residue  to  bis  son  and 
two  daughters,  C.  and  N..  and  the  children 
of  the  deceased  daughter.  Held,  that  the 
word  "heirs"  meant  testator's  cblldreQ,  and 
that  the  trust  fund  on  the  death  of  B.  must 
he  divided  among  tbe  stocks,  giving  to  each 
stock  In  proportion  to  the  number  of  children 
-  of  that  stock;   each  of  tbe  three  children  of 


the  testator  being  a  stock,  and  tbe  children 

of  the  deceased  daughter  being  another  stock. 
Cook  y.  Hart,  117  S.  W.  357.  358,  135  Ky. 
650. 

Tbe  caption  of  a  deed  named  the  pn^ 
chaoer'a  wife  and  ber  children  by  him  aa  the 
party    of   the    second    part    The    granting 
clause  recited  that  tbe  conveyance  was  "to 
the  party  of  tbe  second  part  and  heirs,"  and 
the  habendum  specified  the 
and  her  heirs."    Held,  that 
made  with  the  evident  purpi 
for  the  wife  and  children,  I 
garded  as  a  deed  made  by  tl 
as  his  will  disposing  of  bit 
benefit  of  the  natural  objecti 
that  the  word  "heirs"  In  tl 
habendum  clauses  mean  all 
dren  by  tbe  purchaser,  Inch 
children  ;    and  that  the  wift 
tate,  and  suchchlldrea  the  remainder.    Bowe 
T.  Richmond  (Ky.)  109  S.  W.  350,  36^ 

The  word  "children"  In  a  deed  will  be 
read  as  meaning  "heirs,"  and  construed  as  a 
word  of  limitation,  and  not  of  purchase, 
where  It  Is  apparent  from  tbe  deed  that  tbe 
word  "children"  Is  used  in  the  sense  of 
"heirs,"  as  where  they  are  nsed  Interchange- 
ably. Thus  where  tbe  caption  of  a  deed 
made  the  grantee  named  party  of  the  second 
part  The  granting  clause  conveyed  to  tbe 
party  of  the  second  part  "and  his  children." 
The  habendum  clause  read  "unto  the  party 
of  the  second  part,  his  heirp,"  etc.,  the  gran- 
tee acquired  the  fee-simple  title,  for  the  word 
"children"  was  used  in  the  sense  of  "hrirs." 
Kelly  V.  Parsons  (Ky.)  127  S.  W.  792,  793. 

The  caption  of  a  deed  recited  that  It  was 
entered  into  b^weeu  tbe  grantors,  parties  of 
the  first  part,  and  N.  S.  and  heirs  of  S.,  par- 
ties of  the  second  part,  their  belrs  and  as- 
signs forever,  and  the  hatjendum  was  to  have 
and  to  hold,  etc.,  unto  the  parties  of  the  sec- 
ond part,  their  heirs  and  assigns  forever,  etc, 
N.  S.  bad  previously  given  to  two  children  by 
her  former  husband  their  part  of  her  estate 
and  so  bad  tbe  deed  prepared  to  exclude  such 
children  from  participation  In  such  land;  the 
consideration  having  been  paid  by  her. 
Held,  that  tbe  word  "belrs"  was  used  In  such 
deed  In  tbe  sense  of  children,  and  that  N.  8. 
acquired  a  life  estate  only,  remainder  in  fee 
to  her  children  by  S.,  then  or  thereafter  bom. 
Howard  v.  Sebastian,  186  S.  W.  226,  227. 
143  Ky.  237. 

Decedent,  being  about  to  contract  a  sec- 
ond marriage  and  having  four  children  by 
bis  Qrst  wife,  executed  a  deed  to  certain  real 
estate  to  them  by  name,  describing  them  as 
his  "belrs  and  all  bis  heirs."  as  partlefi  of 
the  second  part,  and  declaring  that,  In  con- 
sideration of  $1  and  the  aSectloD  for  his 
"heirs  and  for  tbe  helBS  of  his  body,"  he 
sold  unto  such  four  children  by  name  tbe 
property  described,  followed  by  a  clause  that 
the  conveyance  Included  the  enllre  part  of 
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the  grantees  In  his  real  and  personal  proper-, 
ty,  and  that  they  should  never  receive  any 
more  of  his  estate  before  or  after  his  death. 
Held,  that  it  appeared  from  a  reading  of  the 
entire  Instrument  tbat  the  grantor,  by  the 
use  of  the  word  "heirs/'  did  not  Include  chil- 
dren which  he  subsequently  had  by  his  sec- 
ond wife.  Mullins  v.  Moberly,  140  S.  W. 
662,  653,  145  Ky.  477. 

Testator  devised  land  to  M.  **durlng  her 
life,  then  to  her  bodily  heirs,  if  any;  but  if 
she  have  none,  back  to  her  brothers  and  sis- 
ters." Held,  that  the  word  "heirs"  in  such 
devise  was  not  limited  to  the  devisee's  "bod- 
ily heirs,"  but  instead  meant  children,  de- 
scriptive of  a  class;  and  therefore  the  devi- 
see did  not  take  the  fee  under  the  rule  in 
Shelley's  Case.  Puckett  v.  Morgan,  74  S.  E. 
15,  16,  158  N.  C.  344. 

Testatrix,  d3rlng  without  cliildren,  de- 
clared that,  should  she  die  without  heirs,  her 
entire  property  was  to  go  to  her  husband,  to 
dispose  of  as  he  wished,  and  by  a  following 
clause  declared  that,  should  the  husband  die 
without  will  after  her  decease,  the  proper- 
ty was  to  go  to  her  brother.  Held,  it  being 
conceded,  that  "heirs"  meant  "children,"  that 
the  first  paragraph  devised  to  the  husband  a 
fee  simple  in  the  real  estate  and  an  absolute 
estate  in  the  personal  property,  with  the 
right  of  absolute  disposition,  so  that  any 
limitation  over  was  repugnant  to  the  fee  and 
void.  Crutchfleld  v.  Greer,  74  S.  E.  166,  167, 
113  Va.  232. 

The  premises  of  a  deed  to  man  and  wife 
F^ad  "unto  the  party  of  the  second  part  and 
to  their  heirs  and  assigns  forever,"  but  the 
habendum  read  "to  have  and  to  hold  the  said 
property  •  •  •  during  the  term  of  their 
natural  lives,  and  after  their  death,  to  P. 
and  B.,  and  any  other  child  or  children  that 
may  be  begotteif'  by  grantee  and  his  wife 
during  marriage,  "to  them  and  their  assigns 
forever."  Held,  that  the  word  "heirs"  in  the 
pcemlses  was  used  in  the  sense  of  children, 
so  that  grantees  only  took  a  life  estate  with 
remainder  over  to  their  children.  Acker  v. 
Pridgen,  74  S.  E.  335,  336,  158  N.  C.  337. 

In  a  will  by  which  testator  devised  to 
his  son  J.  certain  real  estate,  "but  should  J. 
die  leaving  no  heirs,  then  the  said  devised 
property  to  descend  to"  a  brother  and  sisters 
of  J.,  the  word  "heirs"  must  be  construed  to 
mean  "children."  Bradsby  v.  Wallace,  66  N. 
E.  1088,  1089,  202  IlL  239. 

In  a  deed  to  S.,  to  hold  In  trust  the  land 
for  the  benefit  of  H.  during  his  natural  life, 
and,  in  the  event  of  H.  not  leaving  lawful 
Issue,  empowering  the  trustee  to  convey  to 
the  heirs  of  H.,  but,  in  case  of  lawful  issue 
of  H.,  then  the  trustee  to  make  title  to  the 
"heirs  of  H.,"  H.  does  not  take  a  fee;  the 
words  "heirs  of  H."  being  simply  a  designatio 
personce,  meaning  the  lawful  child  or  chil- 
dren of  H.   living  at  his  death.    Smith  v. 


Proctor,  61  S.  E.  889,  892,  189  N.  C.  314,  2  L. 
R.  A.  (N.  S.)  172. 

Where,  from  the  language  of  the  instru- 
ment and  the  circumstances  surrounding  its 
execution,  it  appears  that  the  maker  in  using 
the  word  "heirs"  meant  "children,"  it  will 
be  so  construed.  Thus  the  word  "heirs,'*  in 
a  deed  to  the  heirs  of  a  living  person,  will  be 
construed  as  meaning  "children";  it  appear- 
ing from  other  language  of  the  deed  and  the 
circumstances  surrounding  its  execution 
that  it  was  used  with  such  meaning.  Rob- 
erson  v.  Wampler,  51  S.  E.  835,  836,  104  Va. 
380,  1  L.  R.  A.  (N.  S.)  318. 

The  vord  "heirs"  in  a  devise  to  testa- 
trix's daughter  for  life  and  after  her  death 
to  be  equally  divided  between  another  daugh- 
ter and  a  son,  to  them  and  their  heirs,  share 
and  share  alike,  Is  not  to  be  construed  to 
mean  children,  so  that  on  the  death  of  the 
daughter  or  son  their  respective  Interests 
would  go  to  their  respective  children  and 
not  to  their  respective  heirs  generally,  be- 
cause of  the  words  "share  and  share  alike" 
occurring  after  the  word  "heirs."  Fishburne 
V.  Sigwald,  60  S.  E.  1105,  1106,  79  S.  C.  551. 

Where  a  will  gives  property  to  the  testa- 
tor's daughters  and  their  **bodlly  heirs  or  the 
living  heirs  of  their  bodies,"  with  a  provi- 
sion as  to  how  the  property  shall  go  if  any 
of  them  should  "die  before  having  or  leav- 
ing any  heir,"  the  testator,  in  using  the 
word  "heir,"  meant  "child,"  or  a  definite 
failure  of  issue;  and,  when  a  daughter  gave 
birth  to  a  child,  her  estate  became  absolute, 
and  the  limitation  over  was  extinguished. 
English  V.  McCreary,  48  South.  113,  114,  157 
Ala.  487. 

In  a  will,  drawn  for  testator  by  a  notary 
public,  which  gave  the  remainder  of  the  prop- 
erty to  testator's  wife  for  life,  and  provided 
that  after  her  death  it  should  be  equally  di- 
vided between  her  heirs,  the  word  "heirs'* 
could  not  be  construed  to  mean  "children," 
unless  it  clearly  appeared  from  the  context 
that  it  was  so  intended,  and  it  could  not  be 
so  construed  in  the  present  case;  nothing: 
showing  that  it  was  intended  to  be  used  in 
that  sense,  so  that  the  remainder  would  go 
to  the  widow's  heirs  living  at  her  death.  De 
Bardelaben  v.  Dickson,  51  South.  986,  987, 
166  Ala.  59. 

Where  a  deed  named  a  widow  and  "her 
heirs"  as  the  grantors,  the  word  "heirs*' 
will  be  taken,  as  meaning  children,  and  the 
deed  is  sufilcient  as  against  the  objection 
that  the  grantors  are  not  named  in  the  body 
of  the  deed.  Sloss-Sheffield  S.  &  I.  Co.  v. 
LoUar,  54  South.  272,  274,  170  Ala.  239. 

Where  a  husband  executed  a  deed,  in 
consideration  of  a  sum  of  money  and  lore 
and  affection,  to  his  wife  for  life,  and  at 
her  death,  to  his  "heirs,"  the  grantee  being 
the  grantor's  second  wife,  and  the  stepmoth- 
er of  his  son,  who  survived  both  of  them,  the 
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word  'lielrs"  was  not  uaed  in  a  tedmical 
sense,  but  in  the  sense  of  children  as  refer- 
ring to  the  grantor's  son,  so  that'  at  the  gran- 
tee's death  the  son  took  the  property  con- 
veyed in  remainder.  Boone  v.  Baird,  44 
South.  929,  930,  91  Miss.  420. 

Where  testator  left  his  property  to  his 
wife  atid  three  children  in  equal  proportions 
during  tbeir  natural  life^  "and  to  the  chil- 
dren and  the  heirs  of  their  bodies"  at  the 
time  of  their  death,  and  provided  that,  if 
they  have  no  children  or  heirs  of  their  bod- 
ies, It  shall  be  again  divided  between  his  wife 
and  children,  "or  such  of  them  as  shall  sur- 
vive, and  to  their  heirs,^  share  and  share 
alike,  ♦  ♦  ♦  and  all  the  children  of  my 
deoeased  children,"  the  words  "heirs*'  and 
"bodily  heirs"  mean  children.  Davenport  v. 
Collins,  48  South.  733,  735,  95  Miss.  358. 

A  testatrix  during  the  lifetime  of  her 
four  children  executed  a  will,  giving  to  a 
daughter  corporate  stock  tor  life,  and  de- 
claring that  at  her  death  the  same  should  be 
"equally  divided  among  the  heirs"  of  the 
four  children.  Held,  that  the  word  "heirs" 
was  equivalent  to  the  word  "children,"  and 
the  stock  on  the  death  of  the  daughter  pass- 
ed to  the  then  children  of  the  four  children 
of  the  testatrix,  though  one'  of  testatrix's 
four  children  was  still  living.  Kalbach  ▼. 
aark,  110  N.  W.  699,  602,  133  Iowa,  215,  12 
L.  R.  A.  (N.  S.)  801,  12  Ann.  Cas.  647. 

After  the  marriage  of  a  widow,  her  fa- 
ther executed  a  deed  to  her,  her  husband, 
and  her  heirs,  and  to  the  heirs  and  assigns 
of  the  "party  of  the  second  part"  At  the 
time  of  the  conveyance  the  widow  had  two 
children,  and  thereafter  another  child  was 
bom  to  her  and  her  second  husband.  Held, 
that  the  word  **heirs,"  as  used  in  the'  deed, 
should  be  construed  to  mean  "children,"  and 
hence  the  deed  conveyed  to  the  widow  and 
her  second  husband  an  estate  in  one-third 
of  the  land  by  the  entirety,  and  Vested  a 
two-thirds  interest  in  the  widow's  two  chil- 
dren by  her  first  marriage.  Fullagar  v. 
Stockdale,  101  N.  W.  576,  578,  138  Mich.  363. 

Thewonl"heirs"ina  will  making  a  gift 
to  'the  heirs  which  my  daughter  ♦  •  ♦ 
now  has  and  which  she  may  hereafter  have" 
means  her  children.  Spicer  v.  Connor,  132 
N.  T.  Supp.  877,  879,  148  App.  Dlv.  334. 

Under  B.  &  C.  Comp.  {  5554,  providing 
that  a  testator  who  falls  to  name  or  provide 
for  his  child,  shall  be  deemed  to  die  intestate 
as  to  such  child,  a  testator  who  dies  leaving 
children,  and  by  his  will  leaves  all  his  prop- 
erty to  his  wife  "to  have  and  to  hold  the 
same  during  her  natural  life  or  to  sell  and 
convey  the  said  property  for  the  benefit  of 
herself  and  her  heirs,"  dies  Intestate  so  far 
as  his  children  are  concerned;  the  word 
"heirs"  used  in  the  will  not  being  the  equiva- 
lent of  "children,"  Neal  v^  Davis,  99  Pac. 
69,  71,  58  Or.  423, 


A  testamentary  gift  to  a  designated  sis- 
ter of  testator,  to  be  divided  into  four  equal 
parts,  one  to  be  retained  by  her,  and  the 
remaining  three  to  be  given  to  three  sisters 
named,  or  their  heirs,  and,  in  the  event  ei- 
ther shall  die  leaving  no  heirs,  the  share 
shall«  go  to  the  sisters  or  their  heirs  who 
shall  be  living,  is  a  gift  to  the  designated 
sister,  who  alone  survived  the  other  sisters, 
dying  without  leaving  children  before  tes- 
tator's death;  the  word  "heirs"  meaning 
children.  Kalies  v.  Ewert,  94  N.  B.  105,  106, 
248  111.  612. 

The  word  "heirs,"  as  used  in  a  deed  from 
a  husband  to  his  wife  for  life,  with  remain- 
der to  his  heirs  at  her  death,  or  before  mar- 
riage as  his  widow,  means  children.  Shirey 
V.  Clark,  81  S.  W.  1057,  1058,  72  Ark.  539. 

Where  a  wiU  provided  that,  if  a  life 
tenant  should  die  before  25  years,  a  certain 
portion  of  his  income  should  go  to  his  moth- 
er, and  "the  rest  to  be  divided  between  the 
heirs  living  and  the  heirs  of  any  deceased," 
the  word  "heirs,"  as  first  employed  In  the 
first  sentence,  means  the  children  of  testa- 
trix, and,  as  secondly  employed,  the  children 
or  descendants  of  such  of  her  children  as 
may  be  dead.  Dulaney  v.  Dulaney  (Ky.)  79 
S.  W.  195,  197. 

Testator  bequeathed  to  a  trustee  $20,000, 
to  pay  the  income  thereof  to  testator's  son 
during  his  life,  and*  also  $5,000  to  the  same 
trustee  to  pay  the  income  thereof  to  a  grand- 
son during  his  life,  and  also  bequeathed  to 
the  son  all  the  residue  of  the  estate,  includ- 
ing the  $6,000  bequest.  A  codicil  provided 
that,  after  the  decease  of  the  son  "and  all 
of  his  lawful  heirs,  I  give  and  bequeath,  in 
equal  shares,  the  said  $20,000  in  trust"  to 
seven  na^ed  nephews  and  nieces,  "to  them 
and  their  heirs  and  assigns  forever."  Held 
that,  by  the  use  of  the  word  "heirs"  In  the 
expression  "after  the  decease  of  my  son  and 
all  of  his  lawful  heirs,"  testator  meant  the 
"children"  of  the  son,  and  it  was  the  Inten- 
tion of  the  testator  that  the  nephews  and 
nieces  should  not  take  anything  under  the 
bequest  until  after  the  death  of  the  son  and 
all  of  his  children,  though  there  was  no  ex- 
press disposition  of  the  income  accruing  on 
the  fund  after  the  death  of  the  son,  as  such 
income  would  fall  into  the  residue,  which 
by  the  terms  of  the  will  belonged  to  the 
son's  estate.  McAllister  v.  Hayes,  79  Atl. 
726,  728,  76  N.  H.  108. 

In  a  will  by  which  testator  devised  all 
his  real  estate  to  his  widow  so  long  as  she 
should  remain  such,  and  then  provided  that 
certain  of  his  real  estate  should  not  be  sold 
or  incumbered,  and,  on  the  death  of  the  wid- 
ow, should  be  owned  and  used  by  his  chil- 
dren as  equal  co-owners,  "but  in  case  of  the 
death  of  any  one  leaving  heirs,  then  the 
share  of  such  deceased  chlld,'^  in  equal  por- 
tions, should  descend  to  bis  or  her  heirs,  and» 
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on  the  death  of  the  children  or  any  of  them, 
the  property  should  descend  to  their  respec- 
tive heirs  in  fee  simple  absolute,  the  word 
**heirs"  in  the  clause,  **in  case  of  the  death 
of  any  one  leaving  heirs,"  meant  children  or 
heirs  of  the  body.  Winter  v.  Dibble,  95  N. 
E.  1093,  1099,  251  111.  200. 

A  wiU  devising  the  income  of  certain 
real  estate  to  testator's  daughter  for  life,  and 
on  her  death  one-half  of  the  Income  to  go  to 
her  issue,  if  any,  and  the  balance  to  tes- 
tator's surviving  heirs,  was  not  objectonable 
as  creating  a  perpetuity;  the  word  "heirs" 
being  used  In  the  sense  of  children,  and  the 
devise  of  the  income,  without  limit,  carry- 
ing the  property  itself.  Guesnard  v.  Gues- 
nard,  55  South.  524,  526,  173  Ala.  250. 

Testator  devised  the  income  of  certain 
real  estate  to  his  daughter  for  Ufe,  and  pro- 
vided that  at  her  death,  should  she  have  is- 
sue, such  issue  should  receive  one-half  of 
the  income,  and  the  other  half  be  equally 
divided  between  testator's  other  heirs,  as 
thereafter  mentioned,  but,  should  there  be 
no  issue  of  the  daughter,  then  the  property 
should  revert  to  testator's  estate,  and  the 
income  be  equally  divided  between  his  sur- 
viving heirs  and  the  children  of  such  of  his 
heirs  who  had  died  leaving  issue;  that  the 
property  should  not  be  sold,  but  should  be 
kept  as  a  source  of  income  to  his  heirs.  The 
balance  of  his  real  and  personal  property 
was  given  to  specifically  named  persons. 
Held,  that  the  word  *'heirs,"  as  used  in  the 
will,  meant  children,  and  that  the  devisees 
under  such  clause,  took  per  capita,  and  not 
per  stirpes.  Guesnard  v.  Guesnard,  55  South. 
524,  525,  173  Ala.  250. 

Testatrix  devised  real  estate  to  her 
daughter  for  life,  and  at  her  death  to  her 
heirs,  and  declared  that  the  property  should 
be  free  from  any  control  of  her  husband, 
and  should  belong  to  the  daughter  and  the 
heirs  of  her  body,  and  should  not  be  liable 
for  any  debts  of  the  husband.  Held,  that  the 
will,  executed  while  the  rule  in  Shelley's 
Case  was  in  force,  and  while  the  married 
woman's  law  (Acts  1849-50,  p.  63),  under 
which  a  husband  became  the  trustee  of  his 
wife's  separate  estate,  was  in  force,  created 
a  fee-simple  estate  in  the  daughter;  the 
word  "heirs"  or  "heirs  of  the  body"  not 
meaning  "children."  Terry  v.  Hood,  55 
South.  423,  424,  172  Ala.  40. 

In  a  will  by  which  testatrix  gave  to 
her  husband  "all  my  possessions,  land,  stock, 
farming  implements,  household  and  kitchen 
furniture,  him  all  I  have,  his  lifetime  (if  I 
leave  know  heirs),"  with  the  request  that,  if 
testatrix  left  no  heirs,  he  would  give  all  to 
persons  named,  the  word  "heirs"  was  to  be 
construed  as  meaning  "children,"  and  it  was 
the  intention  of  testatrix  that  the.  property 
should  go  to  her  husband  for  life,  then  to  her 
children,  should  she  leave  any  at  her  death, 


and  then  over  to  tlie  persons  named.    Swin- 
dell V.  Smaw,  72  S.  B.  1,  156  N.  0.  1. 

• 

"Heirs"  in  the  Creek  Law  of  Descent 
and  Distribution,  {  8,  set  forth  in  Perry- 
man's  Digest  of  1900,  providing  that  the  sur- 
viving spouse  shall  be  entitled  to  one-half 
of  the  estate  of  the  other  spouse,  if  there 
are  no  heirs,  and  an  heir's  part  if  there 
should  be  other  heirs,  means  children.  De 
Graffenreid  v.  Iowa  Land  &  Trust  Co.,  95 
Pac.  624,  634,  20  Okl.  687. 

A  conveyance  to  the  "heirs"  of  a  liv- 
ing person  is  a  conveyance  to  his  children 
as  tenants  in  common,  including  a  child  en 
ventre  sa  mere ;  Gode,  |  1328,  providing  that 
a  child  unborn,  but  in  esse,  shall  be  deemed 
a  person  capable  of  taking  by  deed.  At  corii- 
mon  law,  where  the  limitation  in  the  deed 
was  simply  to  the  heirs  of  a  living  person, 
and  nothing  else  appeared  to  indicate  the 
special  intention  of  the  grantor  as  to  who 
should  take,  the  deed  was  void,  because  no 
grantor  was  sufficiently  designated.  Our 
statute  completely  reversed  this  principle, 
and  now,  by  virtue  of  its  wise  provision, 
such  a  limitation  is  conclusively  presumed 
to  be  intended  for  the  children  of  the  per- 
son named  therein.  The  language  of  the 
statute  is  too  plain  for  any  possible  doubt 
as  to  its  true  meaning.  It  is  as  follows 
(Code,  I  1329):  "Any  limitation  by  deed, 
will  or  other  writing,  to  the  heirs  of  a  liv- 
ing person,  shall  be  construed  to  be  to  the 
children  of  such  person,  unless  the  contrary 
Intention  appear  by  the  deed  or  will."  Camp- 
bell V.  Everhart,  52  S.  B.  201,  203,  130  N. 
C.  503  (citing  Broom's  Legal  Bftaxlms  [8th 
Ed.]  p.  521,  marg.  p.  523).  See,  also.  Condor 
V.  Secrest,  62  S.  E.  921,  923,  149  N.  O.  i201. 

A  will  directed  that  testatrix's  mother 
should  have  the  entire  use  and  control  of  the 
property  during  her  life,  and  that  the  H. 
building  should  go  to  testatrix's  brother, 
and  the  residue  of  her  property,  both  real 
and  personal,  should  "go  to  the  heirs  of  my 
sister  F,"  The  wJM  was  drawn  by  an  un- 
skilled person  unfamiliar  with  technical'  le- 
gal terms,  and,  when  it  was  executed,  sister 
F.  was  about  32  years  of  age,  and  testatrix's 
mother,  the  life  tenant,  was  moch  older. 
Held  that,  in  view  of  the  Improbability  of  sla- 
ter F.  dying  before  the  life  tenant  so  as  to 
have  "heirs"  at  the  Ufe  tenant's  death,  that 
word  would  be  construed  as  meaning  "chil- 
dren," so  that  the  sister's  children  would 
take  a  vested  remainder  in  the  residue  of  the 
property  other  than  the  H.  building.  Castle- 
berry  V.  Stringer  (Ala.)  67  South.  849,  850. 

A  deed  recited  that  it  was  made  between 
the  grantors  as  parties  of  the  first  part  and 
one  L.  and  her  two  heirs  as  parties  of  the 
second  part.  The  granting  clause  recited 
that,  in  consideratioH  of  love  and  affection, 
'1  do  hereby  sell  and  convey"  onto  L.  and 
her  children  certain  described  real '  prop- 
erty, the  habendum  clause  reciting  that  it 
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was  to  have  and  to  Itiold  with  all  appurte- 
nances thereto,  and  that  the  party  of  the 
first  part  covenanted  with  the  said  party  of 
the  second  part  to  warrant  the  title.  It  was 
also  recited  that  the  conveyance  was  to  the 
heirs  of  L.  for  their  lifetime,  and  after  their 
death  to  their  children.  Held  that,  it  being 
the  obvious  intention  of  the  grantor  that 
the  two  children  of  L.  should  take  some 
estate,  the  word  "heirs"  should  be  construed 
as  "children,"  and  they  take  only  a  life  es- 
tate with  remainder  to  their  children.  Uark- 
ness  Y.  Meade,  147  S.  W.  10, 11,  148  Ky.  565. 

Where  a  testator  gave  a  nominal  sum  to 
each  of  his  five  children,  gave  the  balance  to 
his  wife  for  life,  or  during  widowhood, 
with  a  gift  over,  on  her  death  or  remarriage, 
to  his  '"surviving  heirs*'  equally,  and  pro- 
vided that  charges  against  his  "heirs,  their 
husbands  or  wives  as  contracted  •  •  •  by 
them  with  me,''  should  be  deducted  from 
their  share,  and  a  daughter,  whose  husband 
was  Indebted  to  the  testator,  died  before 
testator,  leaving  children,  it  was  held  that 
the  words  "surx'iving  heirs"  meant  surviving 
children,  and  referred  to  such  of  testator's 
children  as  should  be  surviving  at  the  date 
of  their  mother's  death  or  remarriage,  and 
that  the  children  of  the  deceased  daughter 
did  not  take.  Howell  v.  Steelman,  74  Atl. 
076,  977,  76  N.  J.  Eq.  '423. 

The  granting  clause  of  a  deed  was  to  the 
grantor's  son  II.  and  to  his  "heirs,"  "on 
the  terms  and  conditions  hereafter  stated," 
the  hal)endum  clause  to  H.  and  Ills  "heirs," 
the  special  warranty  to  H.  and  his  "heirs," 
and  the  "terms  and  conditions  hereafter  stat- 
ed" were:  "The  intention  ♦  •  •  Is  to  vest 
sufiftcient  title  in  •  ♦  •  H.  to  the  •  •  • 
property  so  that  he  can,  during  his  life, 
use,  occupy,  and  enjoy  It  *  *  *  as  com- 
pletely as  though  he  had  a  fee  simple,  and  at 
i  in  death  his  children  are  to  have  a  fee- 
simple  title.  Should  *  «*  *  H.  die  without 
issue,  then  the  title  *  *  *  is  to  revert 
in  u.s  ♦  ♦  ♦  if  we  are  living;  if  we  are 
not  living,  then  according  to  the  descent  and 
distribution  laws  *  *  •  sncfa  of  our  heirs 
are  to  receive  and  have  the  Bame  title  as  be 
gets,  and  whoever  inherits  said  property 
hereafter  shall  have  a  fee-simple  title." 
Held,  that  the  rule  in  Shelley's  Case  did  not 
apply*  80  a9  to  vest  the  fee  in  H. ;  It  appear- 
ing from  the  subsequent  terms  and  con- 
ditions referred  to  in  the  granting  clause, 
and  which  are  to  be  read  as  if  incorporated 
in  it,  that  the  word  'iieirs"  therein  is  used, 
not  in  its  legal  sense,  but  in  the.  sense  of 
"children"  or  "issue"  of  H.  living  at  his 
death,  who  are  to  take  by  purchase,  as 
remaindermen.  Hopkins  v.  Hopkins,  122  S. 
W.  15,  16,  103  Tex.  15. 

A  deed  by  a  father  to  his  three  sons 
in  consideration  of  love  and  affecuon,  and  for 
the  further  consideration  that  bis  wife 
should  control  a  part  of  the  estate  for  her 
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support,  should  she  remain  his  widow,  and 
which  provided  that  the  land  should  be  equal- 
ly divided  between  the  sons,  and  should 
not  be  sold  to  any  petson  "during  lifetime, 
and  after  our  death"  the  same  should  be 
equally  divided  "between  the  heirs  of"  the 
three  sons,  and  whidi  gave  the  privilege  to 
the  sons  of  selling  to  each  other,  and  that 
in  case  of  sales  the  heirs  should  have  no 
claim,  etc.,  conveyed  the  land  to  the  sons,  * 
subject  to  the  limitation  that  during  the 
lifetime  of  the  f atiier  and  his  wife  the  sons 
should  not  convey  the  land  to  a  stranger, 
but  might  sell  their  respective  parts  to  each 
other;  the  word  "heirs'!  referring  to  the 
sons;  and  the  word  '*of,"  following  the 
word  "heirs"  in  the  quoted  phrase,  being 
inserted  by  mistake.  Polley  v.  Adkins,  140 
S.  W.  561,  552,  145  Ky.  370. 

In  Laws  (Ed.  1830)  p.  333,  tit.  77,  c. 
1,  §  4,  whidi  provides  that  an  executor  shall 
account  in  money  for  the  debts  due  the  de- 
ceased, by  him  recelTed,  or  which  by  due  dili- 
gence might  have  been  collected  and  receiv- 
ed; that  he  shall  also  be  charged  in  money 
with  the  appraised  'value  of  the  goods  and 
chattels  of  the  deceased,  or,  if  sold  under  a 
license,  with  the  proceeds  of  the  sale,  provid- 
ed that  if  there  foe  any  ^'personal  estate" 
specifically  bequeathed  or  undisposed  of  at  the 
request  of  the  heirs  or  legatees,  or  preserved 
for  their  greater  benefit,  and  not  wanted 
for  the  payment  of  debts,  the  cflcecutor  or  ad- 
ministrator shall  be  discharged  therefrom  by 
producing  and  delivering  It  to  the  heirs  or 
legatees  to  whom  it  belongs;  and  Rev.  St 
1842,  c.  159,  {  6,  which  provides  that  any 
property  may  be  reserved  at  a  sale,  unless 
needed  for  the  payment  of  debt^,  for  the 
benefit  or  on  the  request  of  heirs  or  legatees, 
and  that  the  administrator  shall  be  discharg- 
ed by  delivering  the  same  to  persons. entitied 
thereto — the  word  "heirs"  includes  minors, 
80  that  the  guardian  of  a  minor  was  author- 
ized to  accept  from  the  executor  choses  in 
action  as  a  part  of  his  ward's  estate  in  lieu 
of  cash.  Stevens  v.  Meserve,  61  Atl.  420. 
422,  73  N.  JH.  298,  111  Am.  St.  Rep.  612. 

Testator,  by  the  eleventh  clause  of  his 
will,  bequeathed  certain  lands  to  the  heirs 
of  his  brother  A.,  naming  his  three  children, 
and  giving  to  each  an  undivided  one-third, 
lie  then,  In  the  same  clause,  bequeathed  to 
the  "surviving  heirs"  of  the  brother  an  un- 
divided half  interest  in  certain  live  stock, 
provided  that  if  either  of  the  '^above-named 
children"  should  die  without  issue  before  tes- 
tator's death  the  share  of  such  child  should 
go  to  the  survivors,  and  if  any  should  die 
childless  such  share  should  revert  to  the  sur- 
vivors; it  being  testator's  Intention  that  his 
estate  should  descend  to  the  heirs  of  his 
own  blood,  except  the  property  devised  to 
his  wife.  He  thereafter  bequeathed  all  the 
residue  of  his  estate,  one-third  to  C.  and  hia 
heirs,  and  one-third,  share  and  share  alike, 
*  to  the  surviving  heirs  of  the  brother  referred 
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to  in  the  eleventh  clause.  Held,  that  the  two 
clauses  should  be  construed  together,  and 
that  the  words  "surviving  heirs*'  were  used 
synonymously  with  ^  the  words  ''surviving 
children/'  and  hence  did  not  include  the 
granddaughter  of  such  brother,  so  as  to  en- 
title her  to  share  under  the  residuary  clause. 
Dunshee  v.  Dunshee,  96  N.  E.  2d8,  300,  251 
111.  405. 

Testator,  who  left  surviving  him  a  sister 
and  nephew  and  nieces;  the  children  of  a 
predeceased  brother,  devised  all  of  his  real 
and  personal  property  equally  between  the 
two  sons  of  a  predeceased  sister,  share  and 
share  alike,  without  other  claim  to  the  estate 
as  long  as  they  or  one  of  their  lawful  heirs 
lived,  and  provided  that,  if  one  should  die 
before  the  other,  the  survivor  should  take 
his  share,  and  that,  if  either  devisee  should 
have  any  lawful  heirs,  they  Were  to  have  his 
share  of  the  estate,  and  that,  if  both  died 
without  heirs,  the  property  should  revert 
Held,  that  the  word  "heirs,"  construed  in  the 
light  of  the  circumstances,  was  used  in  the 
will  in  the  sense  of  ''children,"  or  heirs  of 
the  body,  so  that  each  of  the  devisees  took 
a  fee  conditional,  with  remainder  to  the 
other  in  the  event  of  his  death  without  issue. 
Du  Bose  V.  Flemming,  76  S.  £.  277,  93  S. 
C.  182. 

Collateral  belrs  or  parents 

Code  Pub.  Gen.  Laws  1904,  art.  46,  pro- 
viding by  sections  6,  14,  and  21  for  the  de- 
scent of  real  estate,  declares  by  section  27 
that  if,  in  the  descending  or  collateral  line, 
any  parent  shall  be  dead,  a  child  or  children 
shall,  by  representation,  be  considered  in  the 
same  degree  as  the  parent  would  have  been 
if  living,  and  shall  have  the  same  share  of 
the  estate  as  the  parent  would  have  been 
entitled  to  if  living,  "provided  that  there  be 
no  representation  admitted  among  collaterals 
after  brother's  and  sister's  children" ;  and 
article  93,  S  129,  provides:  "After  children, 
descendants,  father,  mother,  brothers  and  sis- 
ters of  the  deceased,  and  their  descendants, 
all  collateral  relations  in  equal  degree  shall 
take,  and  no  representation  among  such  col- 
laterals shall  be  allowed."  Testatrix  di- 
rected her  estate  to  be  converted  into  cash 
and  distributed  among  her  '*heirs  at  law  and 
next  of  kin,  who  should  be  entitled  thereto 
under  the  laws  of  Maryland."  Held,  in  a 
contest  between  the  first  cousins  of  the  de- 
ceased and  the  children  of  a  deceased  first 
cousin,  that  the  children  of  the  deceased  first 
cousin  were  not  within  the  class  described 
by  the  will  and  took  nothing  thereunder. 
Suman  v.  Harvey,  79  Atl.  197,  204,  114  Md. 
241. 

A  testator  provided  in  his  will  that  cer- 
tain real  estate  devised  to  his  four  sons  in 
equal  proportious  should  not  be  sold  until 
the  youngest  child  arrived  at  the  age  of  ma- 
jority, and,  "in  case  either  one  of  them  shall 
die   without  heirs  or  legal  representatives 


of  his  own,  the  survivors  shall  take  his  por- 
tion of  the  said  estafe  equally."  An  infant 
son  died  after  the  death  of  the  testator. 
Held,  that  the  words  "heirs  of  his  own," 
when  applied  to  the  children  of  the  deceased, 
meant  lineal  descendants  or  issue,  and  that 
the  mother  of  the  deceased  child  did  not  in- 
herit its  share  of  the  real  estate  devised  in 
the  will.  Coleman  v.  Coleman,  76  Pac.  439, 
440,  69  Kan.  39. 

In  2  Ballinger's  Ann.  Codes  &  St  f  4828, 
providing  that,  when  the  death  of  a  i>erBon 
is  caused  by  the  wrongful  act  or  neglect  of 
another,  his  heirs  or  personal  representatives 
may  maintain  an  action  for  damages  against 
the  person  causing  the  death,  etc.,  the  term 
"heirs"  means  the  widow  and  children  of  the 
deceased,  and  does  not  include  parents  and 
collateral  heirs.  Copeland  v.  City  of  Seattle, 
74. Pac.  582,  583,  33  Wash.  415,  65  L.  B.  A. 
333.  The  words  "heirs"  and  "personal  repre- 
sentatives," as  used  In  this  statute,  include 
only  the  widow  and  children  of  the  deceased 
person,  and  do  not  authorize  an  action  by 
the  mother  for  the  wrongful  death  of  her  un- 
married adult  son,  on  whom  she  was  de- 
pendent. Manning  v.  Tacoma  Ry.  &  Power 
Co.,  75  Pac.  994,  34  Wash.  406.  The  Supreme 
Court,  in  construing  the  word  "heirs"  so  as 
not  to  include  "parents,"  did  so  upon  the  the- 
ory that  it  was  limited  In  Its  scope  to  the  per- 
sons theretofore  specifically  mentioned  In  the 
statute,  and  such  decision  was  conclusive  un- 
der the  rule  of  stare  decisis  against  the  right 
of  a  surviving  husband  to  maintain  an  action 
for  the  death  of  his  wife.  Johnson  v.  Seattle 
Electric  Co.,  81  Pac.  705,  706,  39  Wash.  211. 

Rev.  Codes  1905,  |  7687,  provides  that. 
in  an  action  for  wrongful  death,  such  dam- 
ages shall  be  given  as  the  Jury  think  propor- 
tionate to  the  injuries  resulting  from  the 
death  to  the  persons  entitled  to  recover.  Sec- 
tion 7688  provides  that  the  action  shall  be 
brought  by  the  persons  named,  and  in  the  or- 
der prescribed,  the  surviving  husband  or 
wife,  if  any,  the  surviving  children.  If  any, 
the  personal  representative.  Section  7689 
provides  that  the  amount  recovered  shall  not 
be  liable  for  decedent's  debts,  but  shall  inure 
to  the  exclusive  benefit  of  his  heirs  at  law  in 
such  shares  as  the  Judge  shall  fix.  Held»  that 
the  term  ''heirs  at  law"  la  not  limited  to  the 
husband  or  wife  or  children  of  decedent,  but 
includes  his  brothers  and  sisters,  for  whose 
benefit  an  action  may  be  maintained  by  the 
personal  representative.  Satterberg  v.  Blin- 
neapoUs,  St.  P.  &  S.  8.  M.  By.  Co.,  121  N.  W. 
70,  71,  19  N.  D.  38. 

Under  Rev.  Codes  N.  D.  1905,  |  5187. 
subsec.  2,  providing  that  If  the  decedent 
leaves  no  issue,  nor  husband  nor  wife,  the  es- 
tate must  go  to  the  father,  and,  if  he  is  dead, 
to  the  mother,  and  section  7686,  authorizing 
an  action  for  wrongful  death,  the  recovery, 
imder  section  7689,  inuring  to  the  exclusive 
benefit  of  the  heirs  at  law,  the  term  ''heirs  at 
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law"  Includes  the  father  of  the  decedent  who 
leaves  no  wife  or  children,  and  an  action  may 
be  maintained  for  his  benefit  hy  the  personal 
representatives  of  the  decedent  Stangeland 
y.  Minneapolis,  St  P.  &  S.  S.  M.  By.  Co.,  117 
N.  W.  386,  387,  105  Minn.  224. 

A«  ereditor  jb 

See  Creditor.. 


Descendant  as  including,  see  Descendant 
Issue  as  including,  see  Issue  (Descend- 
ants). 

One's  heirs  are  his  surviving  descend- 
ants, capable  of  inheriting.  Price  v.  Griffin, 
64  S.  E.  372,  373,  160  N.  G.  523,  29  L.  R.  A. 
(N.  S.)  935. 

Where  a  testator  directs  that  if  his  son 
shall  have  any  lawful  issue  at  his  death  the 
estate  shall  vest  in  his  heirs  forever,  the 
word  "heirs'*  means  the  same  as  lawful  is- 
sue, and  is  not  used  in  its  legal  sense.  Har- 
kleroad  v.  Bass,  36  South.  537,  538,  84  Miss. 
483. 

Where  a  will,  after  a  devise  to  two  per- 
sons, provides  that,  in  case  either  should  die 
leaving  no  heirs,  the  other  shall  be  entitled 
to  all,  and  the  will  as  a  whole  shows  a  fixed 
purpose  to  devolve  the  entire  estate  upon 
these  two  devisees  to  the  exclusion  of  all 
other  direct  descendants  of  the  testatrix,  the 
word  "heirs"  in  the  limitation  over  will  be 
construed  as  meaning  •*issue*'  or  direct  de- 
scendants of  the  persons  named ;  the  words 
"heirs"  and  "issue"  being  convertible  when 
such  a  construction  Is  necessary  to  carry  out 
the  paramount  intent  of  the  testatrix. 
Brown  v.  Tuschoff,  138  S.  W.  497,  499,  235 
Mo.  449.  See,  also,  Horton  v.  McCall,  82  Atl. 
472,  233  Pa.  405. 

Deidse«a  or  leKateea 

Devisee  as  including,  see  Devisee. 

A  legatee  under  a  universal  title  is  not 
an  heir.  Succession  of  Bossu,  38  South.  878, 
879, 115  La.  13. 

Tlie  term  "heirs"  may  be  regarded  as  a 
synonym  of  "legatees"  when  the  will  shows 
that  it  so  intended.  Kenan  v.  Graham,  33 
South.  699,  700,  135  Ala.  585. 

The  word  "heir"  is  technically  distin- 
guishable from  "legatee"  or  "devisee,"  but  is 
sometimes  used  "in  its  more  general  sense, 
as  indicating  the  person  upon  whom  property 
devolves  on  the  death  of  another" ;  and  hence, 
when  the  intention  Is  clear,  the  word  may 
sometimes  be  treated  as  equivalent  to  "leg- 
atee" or  devisee.  Taylor  v.  Perkins,  56  Atl. 
741.  742,  72  N.  H.  349  (citing  Shapleigh  v. 
Shapleigh,  44  AU.  107,  108,  69  N.  H.  577,  579). 

While  the  word  "heir"  in  a  will  may  be 
construed  to  mean  "devisee"  when  it  refers 
to  a  relationship  to  the  testator,  it  could  not 
be  so  construed  when  used  in  a  codicil  and 
having  reference  to  a  relationship  with  an- 


other thiin  the  testator.    Wells  '▼.  Fnchs,  125 
S.  W.  1137,  1140,  220  Mo.  97. 

Where  such  is  the  intent  of  the  will,  the 
words  "heirs"  and  "devisees"  will  be  deemed 
to  mean  ''legatees"  when  applied  to  gifts  of 
personalty,  and  hence  where  gifts  to  certain 
persons  were  gifts  of  personalty  or  Interests 
therein,  but  the  gifts  were  given  in  terms 
"I  give  and  devise,"  and  the  words  "devise" 
and  "devisees"  were  clearly  used  in  the 
granting  clauses  of  the  will  as  Intending  to 
cover  interests  in  personalty  and  the  recipient 
of  such  interest,  the  recipients  thereof  will 
be  deemed  "devisees"  within  a  provision  of 
the  will  that,  if  any  of  the  devisees  should 
aid  or  attempt  to  prevent  the  proof  of  the 
will,  all  the  expenses  of  probating  it  should 
be  taken  by  the  executor  from  the  share  of 
each  one  so  attempting.  Kayhart  v.  White- 
head, 76  AU.  241,  242,  77  N.  J,  Eq.  12. 

Giv.  Gode,  §  1265,  provides  that  a  home- 
stead, selected  by  one  spouse  in  the  separate 
property  of  the  other  without  the  consent  of 
the  latter,  on  the  death  of  the  owner  goes  to 
his  "heirs  or  devisees."  Code  Civ.  Proc,  f 
1474,  provides  that  in  such  case  the  property 
passes  on  the  death  of  the  owner  to  his 
"heirs,"  and  such  section,  having  been  amend- 
ed in  1880  ten  days  after  the  amendment  of 
section  1265  of  the  Civil  Code,  must  be  taken 
as  the  last  expression  of  the  legislative  will, 
and,  since  the  word  "heirs"  cannot  be  con- 
strued to  include  "devisees,"  as  repealing  by 
implication  the  part  of  section  1265  of  the 
Civil  Code  which  would  permit  the  owner  to 
dispose  of  such  a  homestead  by  devise  to  the 
exclusion  of  the  rights  of  the  surviving 
spouse  or  other  heir  at  law.  In  re  McGee*s 
Estate,  97  Pac.  299,  300,  154  Cal.  204. 

The  statute  prohibiting  parties  from  tes- 
tifying in  actions  by  or  against  the  "heirs" 
or  legal  representatives  of  a  decedent  does 
not  Include  devisees  and  legatees.  Emerson 
V.  Scott,  87  S.  W.  369,  370,  39  Tex.  Giv.  App. 
65. 

Where  the  sole  legatee  under  a  will  was 
the  mother  of  the  decedent,  assignments  by 
her  of  money  due  as  "heir  at  law"  will  be 
construed  as  transferring  portions  of  the  in- 
terest to  which  she  Is  entitled  under  the  will, 
and  hence  her  assignee  is  one  interested  in 
that  instrument,  and  as  such  entitled  to  pe- 
tition for  probate  of  the  vrill  and  for  the  is- 
suance of  letters  of  administration  to  him- 
self. In.  re  Rankin's  Estate,  127  Paa  1034, 
164  Cal.  138. 

Dlatribnteea  ^ 

The  words  "heirs"  and  "distributees," 
in  Rev.  St  1893,  f  2316,  as  amended  by  Act 
1898  (22  St  at  Large,  p.  788),  which  makes 
heirs  at  law  or  distributees  of  a  i)erson  the 
beneficiaries  in  an  action  for  wrongful  death 
where  they  were  dependent  on  deceased  for 
support,  have  the  same  meaning.  To  deter- 
mine the  heir,  it  is  necessary  only  to  inquire 
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to  whom,  under  tbe  law  of  tbe  land,  the  es^ 
tate  would  pass  in  case  of  intestacy.  Kit- 
chen y.  Southern  By.,  48  S.  £1  4,  7,  68  S.  C. 
554,  1  Ann.  Oas.  747. 

Ute  constitution  and  by-laws  of  a  benefl' 
cial  association  provided  that  on  the  decease 
of  a  member  in  good  standing  the  society 
should  pay  to  the  suryiYors,  and  that  the 
treasurer  should  not  pay  death  benefits  be- 
fore the  proper  "heirs"  had  been  ascertained, 
and  every  member  had  the  opportimity  in 
his  lifetime  to  inform  the  society  as  to  his 
*'heirs."  Held,  that  the  word  '^heirs"  was 
used  in  a  strict  legal  sense,  and  the  beneficia- 
ries were  those  to  whom  the  personal  property 
of  the  deceased  would  go  in  case  of  intestacy. 
Dielmami  v.  Berka,  97  N.  Y.  Supp.  1027,  1029, 
49  Misc.  Bep.  486. 

The  use  of  the  word  "heirs"  in  a  will  In 
reference  to  personalty,  means  those  who 
take  the  personal  estate  of  an  intestate.  In 
re  Schnitzler,  114  N.  Y.  Supp.  934,  935,  61 
Misc.  Bep.  218. 

The  clause  requiring  equal  division  of 
the  remainder  among  ''the  heirs  of  the  W. 
family"  meant  that  the  remainder  was  to  be 
given  to  those  of  testator's  family  who  would 
be  his  heirs  If  he  died  intestate,  such  use  ol 
the  word  "heir**  being  a  common  and  collo- 
quial use,  so  that  tlie  widow  of  testator's 
brother  cannot  claim  as  a  remainderman. 
In  re  Womersley*s  Estate,  127  Pac.  645,  646, 
164  Cal.  85  (citing  4  Words  and  Phrases,  p. 
3252). 

In  a  bequest  of  personalty,  the  word 
"heirs"  means  prima  facie  those  who  would 
have  been  entitled  to  it  had  the  testator  died 
intestate.  Jacobs  v.  Prescott,  65  Atl.  761, 
762,  102  Me.  63. 

The  word  "heirs"  in  a  will  primarily  is 
used  in  its  legal  or  technical  sense,  and,  un- 
less the  context  shows  a  contrary  intention, 
must  be  construed  as  meaning  all  those  who 
in  case  of  intestacy  would  be  entitled  by  law 
to  inherit  on  the  death  of  the  testator  or  an- 
cestor named.  Flint  v.  Wisconsin  Trust  Co., 
138  N.  W.  629,  631,  151  Wis.  231. 

Where  a  patent  issues  from  the  United 
States  ''to  the  heirs"  of  a  deceased  person, 
and  there  is  no  act  of  Congress  specifying 
or  designating  who  shall  be  deemed  heirs,  in 
such  case  resort  must  be  had  to  the  laws  of 
the  state  where  the  land  is  situated  for  the 
purpose  of  determining  who  were  the  heirs 
of  the  deceased.  Powell  v.  Powell,  126  Pac. 
1058,  1059,  22  Idaho,  531. 

When  a  contract  or  a  testamentary  dis- 
position passes  property  to  persons  described 
as  "heirs,"  personal  property  will  pass  to 
those  entitledvto  personal  estate  under  the 
statute  of  distribution.  Throp  v.  Throp,  61 
Atl.  377,  378,  69  N.  J.  Eq.  530  (citing  Leavitt 
V.  Dunn,  28  Atl.  590,  66  N.  J.  Law,  309,  44 
Am.  St.  Rep.  402;  Been  v.  Wagner,  26  Atl. 
467,  51  N.  J.  Eqv  1). 


Where  the  by-laws  of  an  insurance  com- 
pany permit  insurance  in  favor  of  one's 
"heirs,"  and  a  policy  provides  for  payment 
to  the  insured's  "heirs,"  the  word  "heirs" 
must  be  regarded  aa  intended  to  describe 
those  persons  who  would  take  in  case  of  in- 
testacy. Bums  V.  Burns,  82  N.  E.  U07.  1108, 
190  N.  f.  211. 

When  the  word  "heirs"  is  used  in  gifts 
of  personalty,  it  should  prinaiilir  be  held  to 
refer  to  those  who  would  be  entitled  to  take 
under  the  statute  of  distrlbudon,  such  as 
children  or  next  of  kin.  Vogt  v.  Vogt,  26 
App.  D.  C.  46,  55. 

Where  a  testator  devises  his  estate  In 
trust,  and  directs  that  on  a  final  settlement 
the  rest  and  residue  thereof  shall  be  di- 
vided and  distributed  and  paid  to  his  heirs 
at  law  in  the  same  proportion  as  the  same 
would  have  been  paid  to  them  if  he  had  died 
without  a  will,  the  term  Vbelrs  at  law"  re- 
fers to  the  then  heirs  at  law;  that  is,  at  the 
time  of  the  authorized  distribution.  Hos- 
tetter  v.  State,  26  Ohio  Cir.  Ct  B.  702,  709. 

"Heirs  at  law,"  as  used  in  Kirby's  Dig. 
§i  6289,  6290,  giving  a  right  of  action  for 
death  by  wrongful  act,  and  providing  that 
the  same  shall  be  brought  by  the  heirs  at 
law  of  decedent  where  there  is  no  personal 
representative  and  the  amount  recovered 
shall  be  for  the  benefit  of  the  widow  and 
next  of  kin,  includes  those  receiving  a  dis- 
tributive share  of  the  estate  and  the  bene- 
ficiaries of  the  action,  and  only  one  action 
may  be  brought  for  a  person's  death  under 
the  statute.  McBride  v.  Bennan,  94  S.  W. 
913,  79  Ark.  62. 

The  "surviving  heirs"  in  a  devise  to  a 
child,  followed  by  the  provision  that  on  his 
death  without  bodily  heirs  the  property  shall 
go  to  the  surviving  heirs  of  testator,  are  the 
distributees  under  the  statute  of  distribution 
in  being  at  the  death  of  the  child,  and  until 
his  death  it  cannot  foe  ascertained  who  will 
take  as  surviving  heirs.  Barber  v.  Craw* 
ford,  67  S.  B.  7,  9,  85  S.  O.  54. 

Grandcliildren 

In  a  will  postponing  disposition  of  tes- 
tator's principal  estate  until  after  the  death 
of  his  wife  and  his  three  children,  there  were 
clauses  giving  to  the  wife  one-third  of  the 
income  during  her  life,  and  distributing  the 
remainder  of  the  Income  to  the  children  In 
specified  shares.  Then  followed  these  claus- 
es: "Item.  Upon  the  death  of  my  wife  I  do 
order  that  the  one-third  of  the  income  here- 
by bequeathed  to  her  shall  be  distributed 
among  my  surviving  three  children."  "Upon 
the  death  of  any  of  my  three  children,  I  do 
order  the  portion  bequeathed  to  him  or  her 
to  be  distributed  among  Ills  or  her  heirs." 
Held,  that  the  word  "heirs,"  as  here  oaed,  in- 
cluded a  grandchild  of  a  deceased  cliild  of 
the  testator.  In  re  Smiason,  82  Atl.  614^  616, 
79.  N.  J.  £3ki.  233. 
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"Where  by  tbe  terms  of  a  wUl  testator 
left  certain  property  to  the  'lieirs*'  of  his 
children,  vesting  the  control,  of  the  property 
in  the  children  until  their  death,  and  made 
no  express  provisions  for  after-bom  grand- 
children, only  the  grandchildren  living  at  the 
death  of  testator  are  entitled  to  shajre  in  the 
estate.  Wyman  ▼.  Johnson,  59  S.  W.  250, 
251,  68  Ark.  369. 

Biepcliildren 

A  stepchild  of  a  decedent  is  not  his  chUd 
and  heir  at  law,  within  the  meaning,  of  the 
statutes  of  descent  (Gen.  St.  1906,  {  2295). 
Houston  Y.  McKinney,  45  South.  480,  481,  54 
Fla.  600. 

Heir  mppmrent  or  presumptlTe 

No  one  can  be  an  heir  during  the  life- 
time of  his  ancestor.  Templeman  v.  McFer- 
rin  (Tex.)  113  S.  W.  833,  334;  Gerard  v. 
Beecher,  68  Atl.  438,  441,  80  Conn.  363,  15 
L.  R  A.  (N.  S.)  900;  We&iitoott  v.  Meeker,  122 
N.  W.  964,  970,  144  Iowa,  311,  29  L.  XL  A.  (N. 
8.)  947. 

Heirs  livinK  at  deatli  of  testator  or  an- 
eestor 

A  bequest  or  devise  to  **heir8,"  or  "heirs 
at  law,"  goes  to  those  who  are  such  when  tes- 
tator dies,  unless  different  intent  is  mani- 
fest. Welch  V.  Blanchard,  94  N.  E.  811,  208 
Mass.  523. 

A  devise  to  the  testator's  "lawful  heirs" 
should  be  construed  as  referring  to  those 
who  are  such  at  the  testator's  death,  unless 
a  different  intent  is  plainly  manifested  by  the 
will.  Hill  v.  Hill,  132  N.  W.  738,  739,  90 
Neb.  43,  38  L.  R.  A.  (N.  S.)  198;  Harris  v. 
Ingalls,  68  Atl.  34,  37,  74  N.  H.  339. 

A  devise  to  "heirs"  or  "next  of  kin"  is 
construed  as  referring  to  those  who  answer 
that  description  at  the*  time  of  the  testator's 
death  or  who  would  have  taken,  by  descent, 
liad  he  died  intestate,  unless  a  different  in- 
tention is  plainly  manifested  by  the  will.  Su- 
man  v.  Harvey,  79  Atl.  197,  199,  114  Md.  241. 

Where  a  testator  devised  one-half  of  hia 
property  to  his  wife  for  life,  remainder  to 
his  heirs  at  law,  the  property  vested  in  those 
who  were  his  heirs  at  law  at  the  time  of  his 
death,  for  not  only  does  the  language  show 
the  testator's  intent  to  have  the  gift  become 
complete  upon  his  death,  but  an  "heir"  is  he 
upon  whom  the  law  casts  an  estate  upon  the 
death  of  the  owner.  Mitchell  v.  Vest  (Iowa) 
136  N.  W.  1054,  1056. 

Where  there  is  a  devise  in  trust  to  pay 
the  net  income  to  A.  for  life,  with  a  discre- 
tionary rower  in  the  trustees  to  use  part  of 
such  income  to  pay  off  a  mortgage  incum- 
brance upon  the  land,  and,  after  the  death  of 
A.,  a  devise  in  fee  simple  to  her  "heirs  at 
law,"  held,  that  the  testator  used  the  words 
"heirs  at  law"  to  designate  the  persons  who 
at  the  time  of  A.'s  death  would  be  her  heirs 
at  law,  and  that  consequently  the  rule  in 
Shelley's  Case  does  not.  ai^ly.    Shugrue  y. 


Long,  82  AtL  905,  907,  82  N.  J.  Law,  717,  39 
L.  B.  A.  (N.  S.)  257. 

The  term  "heirs  at  law"  of  a  beneficiary 
of  a  mutual  benefit  certificate,  as  used  in  the 
society's  by-law  providing  for  the'  distribu- 
tion of  the  proceeds  of  the  certificate  to  in- 
sure "heirs  at  law,"  mean  those  who  answer- 
ed the  description  at  the  time  of  the  death 
of  the  insured.  Anderson  v.  Supreme  Coun- 
cil Catholic  Benevolent  Legion,  60  AtL  759, 
760,  69  N.  J.  Bq.  176. 

By  the  express  provisions  of  statute, 
when  a  remainder  is  limited  to  take  effect  on 
the  death  of  any  person  without  heirs,  the 
word  "heirs"  must  be  construed  to  mean 
heirs  living  at  the  death  of  the  person  named 
as  ancestor.  In  re  Kom's  Will,  107  N.  W. 
659,  662,  128  Wis.  428;  Schlereth  v.  Schler- 
eth,  66  N.  B.  130,  132,  173  N.  T.  444,  93  Am. 
St.  Bep.  616. 

Sess.  Acts  1815-16,  p.  32,  abolished  es- 
tates tail,  and  Bev.  St  1825,  p.  216,  and  Bev. 
St  1899,  §  4592,  provide  that  in  cases  where 
by  the  common  law  or  the  statute  law  of  Eng- 
land any  person  might  become  seised  In  fee 
tall  of  any  lands,  etc.,  he  shall  have  only  a 
life  estate,  and  the  remainder  in  fee  simple 
shall  pass  to  the  person  next  in  line,  and 
Bev.  St  1899,  §  4593,  provides  that  where  a 
remainder  in  lands  shall  be  limited  to  take 
effect  on  the  death  of  any  person  without 
heirs  or  without  issue  or  on  failure  of  is- 
sue, the  word  "heirs**  or  **is8ue"  shall  be 
construed  to  mean  heirs  or  issue  living  at 
the  death  of  the  person  named  as  ancestor. 
Testator  devised  lands  to  his  two  sons  and 
to  their  heirs  and  assigns  forever,  and  pro- 
vided that  the  same  should  not  be  sold  be- 
fore the  youx^er  of  the  two  should  become 
of  lawful  a«e,  and  that,  should  either  of 
them  die  without  issue,  the  survivor,  his 
heirs  and  assigns,  should  take  the  part  be- 
queathed to  the  son  ao  dying,  and  that,  in 
the  event  both  should  die  without  issue,  then 
testator's  surviving  heirs  should  take.  Held 
that,  by  the  use  of  the  word  "heirs"  in  con- 
nection with  the  word  "issue"  testator  cre- 
ated what  would  have  been  at  common  law 
or  by  the  statute  de  donls  an  estate  tail,  or, 
Bev.  St  1899,  §  4593,  not  being  applicable 
to  an  executory  devise,  even  if  the  estate 
was  a  fee  simple  in  the  first  instance,  it  was 
cut  down  to  a  fee  tall  by  the  clause  declar- 
ing that  in  case  of  the  death  of  both  sons 
without  leaving  issue  the  estate  was  to  re- 
vert to  the  heirs  of  testator,  the  failure  of 
issue  referred  to  being  an  Indefinite  failure 
of  Issue,  and  hence,  under  section  4592,  the 
two  sons  took  a  life  estate,  with  remainder 
in  fee  to  their  children.  Oannon  v.  Pauk,  83  • 
S.  W.  453,  457,  183  Mo.  265. 

Under  a  wUl  directing  the  investment 
of  a  sum  of  money  for  a  daughter  of  testa- 
ti^  during  her  life,  and,  at  her  death  with- 
out issue,  to  be  paid  to  "my  (testator's)  heirs," 
as  part  of  the  residual^  estate,  and  dividing 
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the  residuary  estate  into  five  equal  shares, 
for  the  benefit  of  each  of  testator's  five  chil- 
dren, the  shares  of  the  dau^ters  being  g^v- 
en  to  trustees,  who  were  to  pay  the  Income 
thereof  to  the  respective  daughters  during 
life,  and,  at  the  death  of  a  daughter,  without 
issue,  her  share  was  to  go  to  "my  (testator's) 
heirs"  at  law,  and  providing  that  the  cestuis 
qui  trustent  should  not  exercise  any  power 
over  their  respective  interests,  and  should 
take  only  for  life  or  for  years,  as  the  case 
might  be,  with  remainder  to  their  or  to  '*my 
(testator's)  heirs,"  on  the  death,  without  is- 
sue, of  a  daughter,  after  the  death  of  one  of 
the  sons  without  issue,  one-fifth  of  the  fund 
invested  for  her  went  to  the  daughter's  exec- 
utrix, since  the  remainders  were  to  the  per- 
sons who  were  testator's  "heirs  at  law"  at  his 
death.  Rotch  v.  Botch,  63  N.  K  268,  270, 
173  Mass.  1%. 

A  will  executed  by  H.  bequeathed  to 
testator's  wife  all  his  property  during  her 
life,  and  provided  that  "at  her  death  what 
of  it  that  is  left  is  to  go  equally  to  my  heirs 
at  law.  My  object  is  to  keep  my  property  in 
the  H.  family."  The  next  paragraph  gave 
testator's  son  $25  in  addition  to  a  home  with 
testator's  wife,  and  provided  "this  is  in  addi- 
tion to  his  rightful  share  of  my  estate  after 
the  de^th  of  my  wife."  Held,  that  testator's 
son  took  a  vested  remainder,  and  not  a  re- 
mainder contingent  upon  his  surviving  tes- 
tator's widow;  the  word  "heirs"  used  in 
the  first  paragraph  referring  to  testator's 
heirs  living  at  the  time  of  his  death.  Camp- 
bell V.  Hinton,  150  S.  W.  676,  150  Ky.  540. 

Where  testator  left  the  residue  of  his 
estate  in  trust  for  the  support  of  his  daugh- 
ter for  life,  and  provided  that,  on  her  failure 
to  make  a  will,  the  same  should  go  to  "her 
heirs  at  law,"  and  the  daughter  died  intes- 
tate without  issue,  the  residuary  estate  pass- 
ed on  her  death  to  those  who  were  then  her 
heirs  at  law,  and  not  to  those  who  would 
have  been  her  heirs  had  she  died  when  the 
testator  did.  CoflSn  v.  Jemegan,  75  N.  K. 
958,  189  Mass.  503. 

In  a  will  directing  executors  to  Invest 
and  keep  invested  a  sum  of  money,  pay  the 
income  to  a  nephew  of  testator  during  life, 
and  on  his  death  divide  the  trust  fund  among 
the  nephew's  heirs  at  law,  the  remaliideruien 
take  direct  from  the  testator;  the  identity 
of  the  **heirs  at  law"  being  determined  on 
the  nephew's  death,  and  including  those  who 
answer  to  that  description  in  its  strict  legal 
meaning.  In  re  Fay,  137  N.  Y.  Supp.  983, 
984,  77  Misc.  Rep.  514. 

Heirs  of  tlie  body 

As  used  in  a  will  giving  land  to  testa- 
tor's two  sons,  their  heirs  and  assigns,  for- 
ever, the  word  "heirs"  is  not  used  as  "heirs 
of  the  body,"  and  the  sons  took  a  fee.  Gan- 
non V.  Albright,  81  S.  W.  1162,  1163,  laS  Mo. 
238,  67  L.  B.  A.  97,  105  Am.  St  Rep.  471. 


The  word  **heir8,*'  in  a  will  whereby  tes- 
tator devised  to  his  wife  his  dwelling  house 
during  widowhood,  and,  in  the  event  of  her 
marriage  or  death,  the  house  should  go  to 
his  son  or  his  lawful  heirs,  and  if  he  died 
without  lawful  heirs  then  to  the  children  of 
testator's  brother,  must  be  construed  to  mean 
"heirs  of  the  body,"  since  there  is  a  gift  over 
to  collaterals  who  would  have  been  lawful 
heirs,  and  on  the  death  of  the  son  wit)iout 
issue,  leaving  a  will,  the  children  of  testa- 
tor's brother  took  the  estate  after  the  deatli 
of  teetktor's  widow.  Mayer  v.  Walker,  63 
Ati.  1011,  1012,  214  Pa.  440. 

A  devise  to  "heirs"  on  the  death  of  a 
life  tenant,  especially  in  the  case  of  a  gift 
over  upon  death  without  heirs,  may  be  con- 
fined to  heirs  of  the  body.  Wallace  v.  Dlebl, 
95  N.  E.  646,  647,  202  N.  Y.  156,  33  L.  B.  A* 
(N.  S.)  9. 

"Under  a  deed,  if  the  word  'heirs*  is 
used  in  the  granting  clause,  it  may  be  cut 
down  to  mean  heirs  of  the  body  of  the  donee, 
provided  the  words  of  appropriation  are 
used  in  the  context  directly  referring  to  tbe 
former  word  as  if  it  should  say  'to  him  and 
his  heirs;  that  is,  heirs  of  his  body,'  or  if 
it  should  say  'to  him  and  his  heirs,*  and 
then  in  a  sentence  closely  following  and  re- 
ferring to  the  gift  say,  'to  the  aforesaid  heirs 
of  his  body,'  but,  in  the  case  of  a  will,  words 
of  direct  reference  are  not  necessary."  Gan- 
non V.  Pauk,  83  S.  W.  453,  456,  183  Mo.  265- 

Though,  where  it  appears  under  a  will 
that  heirs  are  to  be  ascertained  as  of  a  later 
date  than  testator's  death,  effect  will  be  giv- 
en the  intent,  ordinarily  the  term  "heirs  at 
law"  refers  to  those  who  were  or  will  be 
such  at  the  testator  or  ancestor's  death;  and 
hence,  where  a  will  gave  property  to  trus- 
tees to  pay  the  income  to  a  daughter  for  life, 
and  provided  that  if  sh^  died  without  living, 
descendants  the  remainder  should  "then"  be 
distributed  among  testator's  heirs  at  law,  the 
heirs  must  be  ascertained  as  of  the  te.sta- 
tor's  death,  and  not  as  of  the  daughter's — 
the  term  "heirs  at  law"  appearing  repeated- 
ly in  the  will  without  qualification.  That 
testator  otherwise  amply  provided  for  those 
who  were  his  heirs  when  he  died  does  not 
show  they  were  not  entitled  to  share  in  the 
remainder.  Boston  Safe  Deposit  &  Trust 
Ck).  V.  Parker,  83  N.  E.  307,  308;  197  Mass. 
70. 

The  widow  and  only  child  of  a  decedent 
created  a  trust  for  the  benefit  of  the  de- 
cedent's brothers  and  sisters.  The  deed  pro- 
vided that  the  income  of  certain  shares  of 
the  fund  should  go  to  each  of  deceased's 
brothers  and  to  two  of  his  sisters  for  tbelr 
lives,  and  at  the  death  of  any  beneficiary 
one-half  of  his  or  her  share  should  be  divid- 
ed among  his  or  her  issue  'then  living,"  and 
in  default  of  issue  should  revert  to  the  do- 
nors or  their  heirs  at  law.  The  remaining 
ninth  of  the  fund  was  devoted  to  the  benefit 


of  a  remaining  slater  of  deceased  for  life, 
and  at  bar  deatb  a  part  thereof  was  to  be 
conveyed  to  a  certain  person  "if  then  llring, 
bnt.  If  then  deceased,  to  his  heirs  at  law." 
Held,  that  the  words  "heirs  at  law"  In  the 
clause  last  quoted,  referred  to  those  who 
were  such  at  the  time  of  the  death  of  the 
ancestor  there  mentioned,  and  not  to  those 
Kurvtrlng  at  the  period  of  dlstrlbntlon.  Mer- 
rill T.  Preston,  72  N.  B.  Ml,.  942,  187  UasB. 
1»7. 

Testator  devised  all  hia  real  estate  to 
his  widow  so  long  as  she  should  reniBin 
such,  and  then  provided  that  certain  of  his 
real  estate  should  not  be  sold  or  Incumbered, 
and,  on  the  death  ol  the  widow,  should  be 
owned  and  used  by  his  children  as  equal  co- 
owners,  "but  In  case  of  the  deatb  of  any  one 
leaving  hclra,  then  the  share  of  such  deceas- 
ed child,"  In  equal  portions,  should  descend 
to  bis  or  her  heirs,  and,  on  the  deatb  of  the 
children  or  any  of  them,  the  property  should 
descend  to  their  respective  heirs  In  fee  sim- 
ple ahsolnte.  Held,  that  since  the  word  "bnt" 
following  the  creatloa  of  the  life  estate  In 
testator'a  children,  marked  the  beginning  of 
an  exception,  and  was  used  in  the  sense  of 
"except,"  "unless."  "save."  "yet,"  "a  till." 
"however,"  "nevertheless,"  the  clause  relat- 
ing to  the  death  of  any  of  the  children  re- 
ferred to  their  death  during  the  lifetime  of 
the  widow,  and  that,  as  to  children  surviv- 
ing her,  no  contingency  longer  existed,  the 
word  "heirs,"  In  the  last  clause  not  being 
limited  to  heirs  of  the  body,  bnt  referring 
to  testator'a  heirs  generally.  Winter  v.  Dib- 
ble, 95  N.  E.  1093.  10»d,  2S1  HI.  200. 

TTnlesR  there  Is  something  contahied  In 
a  policy  of  insnrance  expressing  a  contrary 
Intention,  thai  the  words  "hdrs  at  law"  of 
the  insnred  must  be  taken  in  the  ordinary 
l^al  sense  to  refer  to  those  who  are  such 
at  the  time  of  his  death.  Where  a  policy 
contained  the  provision  that  the  Insurance 
should  be  payable  to  the  "heirs  at  law"  of 
.  tbe  inanred  husband  in  case  he  ontllved  his 
wife  who  was  beueflclary.  on  the  death  of 
tbe  beneficiary  the  Interest  In  the  policy  as 
ancb  passed  to  the  son  as  heir  presumptive 
of  the  husband,  and  on  the  son's  death  to 
the  "heirs  at  law"  of  the  insored.  Blrge  v. 
Franklin.  115  N.  W.  ZT8,  lOS  Minn.  482. 

HnalHUid  or  wife 

The  word  "heirs"  or  "Uefcendants,"  used 
In  the  creation  of  a  separate  estate  of  a  mar- 
ried woman,  will  not,  at  her  death,  exclude 
the  marital  rlghta  of  the  husband,  except  as 
to  the  children.  Wood  v.  Iteamer,  82  S.  W. 
572,  574,  118  Ky.  841. 

Rev.  SL  1909,  I  350,  providing  that  when 
a  wife  dies  without  any  child  or  other  de- 
scendants In  being  callable  of  inheriting,  her 
widower  shall  he  entitled  to  one-half  of  the 
property  belonging  to  her  at  ber  deatb,  abso- 
Inteiy,  subject  to  payment  of  her  debts,  does 
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not  make  the  husband  tbe  wife's  "heir"  with 
respect  to  any  of  her  property,  but  gives  him 
an  estate  in  the  nature  of  dower;  the  word 
"heirs"  meaning  kindred  who  take  an  in- 
terest in  real  estate  by  the  law  of  descent. 
Waddle  v.  Frazler,  151  S.  W.  87,  89,  245  Mo. 
391. 

The  words  "heirs  at  law"  In  a  will  will 
be  given  their  technical  meaning,  unless  It  ap- 
pears from  the  entire  will  that  they  are  used 
in  a  different  aeniie,  such  as  in  tbe  populat 
sense  excluding  testator's  widow.  Smith  v. 
Wlnsor,  88  N.  E.  482,  485,  239  111.  567. 

The  words  "an  heir,"  In  a  will  devising 
real  estate  to  testator's  widow  during  wid- 
owhood and  at  ber  death  to  her  son  If  be 
should  outlive  the  widow,  and.  If  the  son 
should  die  without  "an  heir,"  bis  part  should 
go  to  persons  named,  mean  a  child  or  Its  de- 
scendant, and  does  not  mean  the  wife  of  the 
son  surviving  tbe  son.  DuKan  v.  Chappel, 
84  N.  B.  775,  77«,  41  Ind.  App.  65L 

The  phrase,  "heira  at  law,"  aa  used  in 
the  following  clause,  "whatever  may  remain 
of  my  estate  shall  be  equally  divided  among 
the  hetrs  at  law  of  my  said  wife,"  Includes  the 
husband  of  tbe  wife  who  bad  remarried  after 
the  death  of  tbe  testator.  Harris  v.  Rhodes, 
130  III.  App.  233,  235. 

\niere  s  will,  after  giving  certain  lega- 
ctea,  provided  that  tbe  remainder  of  the  es- 
tate should  be  distributed  among  tbe  lawful 
heirs  of  testatrix  according  to  law,  the  bus- 
hand  of  testatrix  wai 
heir.    In  English  lav 
always  meant  ttie  pi 
title  to  real  estate  on 
one  who  succeeds  to  t 
A  common  definition 
law  ca^ts  an  estate  ol 
ly  on  tbe  deatb  of 
Burr,  104  N.  W.  379, 

"Husband  and  wife,  though  they  may  be 
entitled  under  onr  statutes  to  certain  inter- 
eeta  In  tbe  estate  of  eeeb  other,  are  not  prop- 
erly   speaking    'nelrs'    of    each    other.     The 
rights  which  the  statutes  give  th«n  respec- 
tively they  do  not  take  as  'belrs.'  "    Under 
a  statute  providing  that,  where  a  decedmit 
leaves  a  widow  and  iss 
property  shall  be  given  t 
he  leave  no  Issue,  one-ht 
tbe    widow,    the    widow 
"heir"  of  her  deceased 
Golden  49  Atl.  1050, 1051 

A  gift  to  testator's  i 
under  a  will  executed  b 
feet  of  Act  March  26,  : 
157),  establliiblng  a  wide 
in  her  deceased  busbani 
not  Include  the  son's  w 
Hughes.  79  Atl.  909,  811 
Cas.  lOl-IA,  1287. 

Under  Pub.  St.  c.  125,  {  1,  providing  for 
the  descent  of  real  property,  a  surviving  hua- 
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band  Is  not  entitled  to  take  an  Interest  In  land 
as  an  "heir  at  law*'  of  Ms  deceased  wife. 
Gardner  y.  Skinner,  80  N.  E.  825,  826,  195 
Mass.  164. 

A  devise  of  real  estate  to  tbe  "heirs"  of  a 
son  does  not  Include  his  widow.  In  re  Ral- 
eigh's Estate,  55  Att.  1119,  1122,  206  Pa.  451. 

A  patent  to  public  land  In  Iowa,  Issued 
to  the  "heirs"  of  a  deceased  entryman  under 
Timber  Culture  Act  June  14,  1878,  c.  190,  20 
Stat.  113,  which  provided  that,  on  the  death 
of  the  entryman,  his  "heirs  or  legal  repre- 
sentatives" might  prove  compliance  with  the 
conditions  of  the  act  and  receive  a  patent, 
did  not  (  lifer  upon  the  widow  of  the  deceas- 
ed entryman  any  title  to  the  land  as  heir, 
since  under  the  law  of  Iowa,  and  the  con- 
struction placed  upon  the  term  "heirs"  by 
the  land  department,  a  widow,  so  far  as  her 
dower  Interest  is  concerned,  there  being  di- 
rect descendants  of  deceased,  is  not  an  heir. 
Braun  v.  Mathieson,  116  N.  W.  789,  790,  139 
Iowa,  409. 

Where  a  will  directed  that,  on  the  death 
of  testator's  widow,  all  his  estate  then  re- 
maining should  be  divided  into  three  equal 
parts,  one  to  go  to  his  son  W.  or  to  his  heirs 
should  he  have  died,  the  word  "heirs"  should 
be  construed  to  mean  "next  of  kin,"  or  those 
related  by  blood,  entitled  to  take  the  person- 
al estate  of  one  dying  intestate,  and  did  not 
include  W.*8  widow.  Hess  v.  Zahn,  107  N. 
Y.  Supp.  961,  953,  57  Misc.  Rep.  515. 

The  term  "heirs,"  as  used  in  a  will  by 
which  testatrix  gave  all  her  estate  to  t>yo  sis- 
ters for  life,  with  remainder  to  the  children 
of  the  sisters  and  a  brother,  or  to  their  heirs 
in  case  of  the  death  of  any  of  the  children 
before  the  survivor,  referred  only  to  children, 
and  did  not  include  the  widow  of  a  nephew 
dying  before  the  surviving  sister ;  the  word 
"heirs"  when  applied  to  succession  of  per- 
sonalty meaning  next  of  kin,  and,  when  ap- 
plied to  real  estate,  meaning  persons  so  re- 
lated to  one  by  blood  that  he  would  take  the 
estate  in  case  of  intestacy.  Bayley  v.  Law- 
rence, 118  N.  T.  Supp.  286,  183  App.  Div.  888. 
See,  also,  Bayley  v.  Beekman,  117  N.  Y.  Supp. 
88,  89,  62  Misc.  Rep.  567. 

The  surviving  noncltlzen  husband  of  a 
citizen  of  the  Creek  Nation  who  dies  in  pos- 
session of  her  allotment,  set  apart  to  her  un- 
der Act.  Cong.  June  28,  1898,  c.  517,  30  Stat 
495,  prior  to  her  certificate  of  allotment 
therefor,  Is,  under  the  laws  of  descent  and 
distribution  of  the  Creek  Nation,  an  "heir" 
of  his  deceased  wife,  and  as  such  entitled  to 
a  "child's  part"  and  to  share  and  share  alike 
therein  with  the"  children  of  his  wife,  wheth- 
er they  take  by  descent  or  by  purchase. 
Sanders  v.  Sanders,  117  Pac.  338,  342,  28 
Okl.  59. 

By  Pub.  St  1882,  c.  124,  §  1,  a  husband 
surviving  his  wife,  who  leaves  no  issue,  takes 
her  real  estate  in   fee  to   the  amount  of 


$5,000.  Testator's  will  required  the  Income 
of  his  estate  to  be  paid  to  his  surviving  chil- 
dren during  their  lives,  and  it  was  provided 
that  upon  the  death  of  any  son  the  income 
should  be  paid  to  the  widow  during  her  wid- 
owhood, and  that  upon  the  death  of  any 
daughter  her  share  should  be  paid  to  tbe 
surviving  husband,  and  that  upon  the  death 
of  any  child  leaving  no  surviving  child  or 
husband,  or  the  death  of  any  surviving  hus- 
band, or  marriage  of  any  such  widow,  the 
shares  should  be  paid  to  the  issue  of  the  de- 
ceased son  or  daughter,  and  in  default  of 
such  issue  to  the  heirs  at  law  of  the  son  or 
daughter.  Held,  that  a  surviving  husband  of 
a  daughter  took  as  his  wife's  "heir"  up  to 
the  statutory  amount:  there  being  nothing 
to  indicate  that  testator's  general  scheme  was 
in  all  contingencies  to  limit  his  bounty  to  his 
own  descendants.  Gray  v.  Whittemore,  78 
N.  E.  422,  423,  192  Mass.  367,  10  L.  B.  A. 
(N.  S.)    1143,  110  Am.  St  Rep.  246. 

Under  the  laws  of  Ohio,  a  widow  may  be 
the  heir  of  her  deceased  husband,  and  is 
included  in  the  "word  "heirs"  as  used  in  a 
beneficial  insurance  certificate  payable  to  the 
"heirs"  of  the  husband.  Bums  v.  Burns,  95 
N.  Y.  Supp.  797,  800, 109  App.  Div.  98. 

Where  decedent  was  survived  by  a  wid- 
ow and  one  child,  such  widow  and  child  were 
his  only  heirs  at  law  within  Kirby's  Dig.  S§ 
6289,  6290,  providing  for  an  action  for  wrong- 
ful death  to  be  brought  by  the  heirs  at  law 
of  the  deceased  person,  and  were  therefore 
the  only  necessary  parties  plaintiff.  St  Lou- 
is, I.  M.  &  8.  Ry.  Co.  V.  Corman,  122  S.  W. 
116,  117,  92  Ark.  102. 

Ballinger's  Ann.  Codes  ft  St  |  4828,  pro- 
vides that  "the  widow,  or  widow  and  her 
children,  or  child  or  children  if  no  widow,"  of 
a  man  killed  in  a  duel  shall  have  a  right  of 
action  against  the  person  killing  him,  etc.» 
and  further  provides  that  "when  the  death 
of  a  person  is  caused  by  tbe  wrongful  act  or 
neglect  of  another,  his  heirs  or  personal  rep- 
resentatives" may  maintain  an  action  for, 
damages.  The  Supreme  Court,  in  construlng^ 
the  word  "heirs"  so  as  not  to  include  "par- 
ents," did  so  upon  the  theory  that  it  was  lim- 
ited in  its  scope  to  the  persons  theretofore 
specifically  mentioned  in  the  statute.  Held, 
that  the  decision  was  conclusive  under  the 
rule  of  stare  decisis  against  the  right  of  a 
surviving  husband  to  maintain  an  action  for 
the  death  of  his  wife.  Johnson  v.  Seattle 
Electric  Co.,  81  Pac.  705,  706,  707,  39  Wash. 
211. 

lUesitimate  ehlldrea 

The  term  "heir,"  as  used  in  a  statute 
making  every  illegitimate  child  an  heir  of 
the  person  acknowledging  himself  to  be  its 
father,  is  always  appointed  by  the  law.  Its 
title  is  called  into  existence  by  the  death  of 
its  ancestor,  and  its  rights  are  governed  by 
the  law  in  force  at  the  time  of  such  death. 
Moen  T.  Moen,  92  N.  W.  13, 15.  16  S.  D.  210; 
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Morin  V.  HolUday,  77  N.  E.  861,  862,  39  IncL 
App.  201. 

Where  a  child  was  born  out  of  Wedlock 
to  an  Indian  woman,  to  whom  Indian  reser- 
vation lands  were  allotted,  and  such  child 
survived  her,  he  was  her  h^r  at  law.  Beam 
V.  United  States,  153  Fed.  474,  475. 

Iiesal  represeatatlTes 

As  legral  representatives,  see  Legal  Rep- 
resentatives. 
As    representative,    see   Representative. 

The  word  **helrs**  In  articles  of  Incorpo- 
ration declaring  that  the  object  of  the  asso- 
ciation is  to  provide  for  the  families  of  de- 
ceased members,  and  that  the  certificate  is- 
sued to  a  member  shall  entitle  the  "heirs  or 
legal  representative  or  designated  beneficia- 
ry" to  a  specified  benefit,  is  used  in  its  proper 
sense.  A  distinction  is  clearly  drawn  be- 
tween "heirs"  and  'Hegal  representatives,** 
and  the  use  of  the  words  is  not  mere  tautolo- 
gy. Walker  v.  Peters,  124  S.  W.  35,  36,  139 
Mo.  App.  681. 

A  will  whereby  testator  devised  his  real 
estate  to  a  trustee,  and  his  heirs  and  assigns, 
for  the  benefit  of  the  children  of  the  trustee, 
with  authority  to  manage  it  for  their  benefit, 
or  at  his  option  to  convey  the  same  to  them, 
or  to  sell  the  same  and  hold  the  the  proceeds 
in  trust,  or  pay  the  same  over  to  the  children 
at  snch  times  and  manner  as  he  shall  deem 
most  beneficial  to  them,  imposes  on  the  ex- 
ecutors of  the  deceased  trustee  the  duty  of 
paying  over  the  estate  reduced  to  personalty 
to  the  beneficiaries;  the  word  "heirs"  includ- 
ing executors.  Friedley  v.  Security  Trust  & 
Safe  Deposit  Go.  (Del.)  84  AtL  883,  886. 

Katnral  oHmprints 

See  Natural  Offspring. 

Kext  of  kin     ' 

Next  of  kin,  including  see  Next  of  Kixt 

The  terms  "heirs  at  law,'*  when  nsed 
with  respect  to  personal  property,  may  prop- 
erly be  regarded  as  meaning  next  of  kin. 
Train  v.  Davis,  98  N.  Y.  Supp.  816,  820,  49 
Misc.  Rep.  162  (citing  Tillman  v.  Davis,  96 
X.  Y.  17,  47  Am.  Rep.  1;  Woodward  v.  James, 
22  N.  E.  150,  115  N.  Y.  346) :  In  re  Allison, 
102  N.  Y.  Supp.  887,  891,  53  Misc.  Rep.  222 ; 
Bayley  v.  Lawrence,  118  N.  Y.  Supp.  286, 
288,  133  App.  Div.  888 ;  Bayley  v.  Beekman, 
117  N.  Y.  Supp.  88,  89,  62  Misc.  Rep.  567. 
See,  also,  Hess  v.  Zahn,  107  N.  Y.  Supp.  951, 
953,  57  Misc.  Rep.  515. 

The  common-law  distinction  between 
"next  of  kin"  and  "heirs  at  law"  does  not  ex- 
ist In  our  statutes  of  descent,  but  heirs  at 
law  are  also  the  next  of  kin.  L.  T.  Dickason 
Coal  Co.  V.  Liddll,  94  N.  E.  411,  413,  49  Ind. 
App.  40. 

In  a  will  by  which  testator  devised  the 
residue  of  his  estate  in  trust  for  his  wife  for 
life,  remainder  to  the  children  of  his  sisters, 
the  "heirs  and  representatives"  of  any  such 


children  who  died  between  testator's  decease 
and  the  time  of  distribution  to  be  entitled  to 
such  share  or  shares  as  their  respective  an- 
cestors would  have  been  entitled  to  receive  if 
living,  the  word  "heirs"  must  be  construed  to 
mean  the  same  persons  as  "representatives," 
and  both  together  should  be  construed  to 
mean  "next  of  kin.*'  In  re  Nelson's  Estate, 
74  Atl.  851,  852,  9  Del.  Ch.  1. 

Testator  gave  money  in  trust  for  a  neph- 
ew and  niece  to  a  trust  company,  the  in- 
come to  be  paid  quarterly  to  them  during 
their  lives,  aind  on  their  deaths  the  principal 
to  their  respective  heirs,  with  a  provision 
that,  if  testator  survived  either  of  them,  the 
principal  of  his  or  her  portion  should  go  to 
his  or  her  heir&  The  nephew  died  after  tes- 
tator, leaving  a  widow,  but  no  issue«  Held, 
that,  as  in  a  gift  of  personalty  "heirs"  are 
synonymous  with  "next  of  kin,'*  the  widow  of 
the  nephew  was  entitled  to  share.  In  re 
West's  Estate,  63  AtL  407,  409,  214  Pa.  35. 

The  term  "next  of  kin"  at  least  includes 
those  entitled  to  take  the  personal  estate  in 
case  of  intestacy.  While  it  is  doubtless  used 
sometimes  as  synonymons  with  the  broad  sig- 
nification of  "heirs  at  law,**  the  term  "heirs 
at  law"  is  often  used  In  its  popular  sense  of 
Including  heirs  in  the  legal  sense,  those  on 
whom  the  law  casts  title  to  realty  possessed 
by  the  intestate  as  the  time  of  his  death,  and 
next  of  kin  as  well.  Treating  the  latter 
term  and  the  former  only  in  their  legal  sense, 
the  one  refers  to  those  who  take  the  person- 
alty of  an  intestate,  and  the  other  to  those 
in  whom  the  title  to  the  realty  possessed  by 
the  Intestate  vests  immediately  on  his  death. 
Under  the  statute  there  is  very  little  differ- 
ence between  the  two  terms.  In  re  Scalfe's 
Will.  105  N.  W.  920,  921,  126  Wis.  405. 


BlMiiier  And  amonnta  taken  fixed 

A  devise  of  real  estate  to  testatrix's  neph- 
ew and  "heirs"  of  a  deceased  niece  equally 
gives  an  undivided  half  Interest  in  the  land 
to  the  nephew  and  an  ludlvlded  half  interest 
to  the  heirs  of  the  niece  per  stirpes.  Farley 
V.  Farley.  115  S.  W.  921,  922,  121  Tenn.  324. 

Oontins^nt  remainder  created 

In  a  deed  which  granted  land  to  H.  and 
his  wife  for  their  lives,  and  during  the  life 
of  the  survivor  of  them,  and  at  the  death  of 
such  survivor,  to  the  heirs  of  the  body  of  the 
w^ife,  their  heirs  and  assigns,  the  wordd 
"heirs  of  the  body"  were  words  of  purchase, 
and,  as  limited  by  the  words  "their  heirs  and 
assigns,"  did  not  indicate  descendants  of  the 
life  tenant  who  were  to  take  in  succession, 
but  only  the  individuals  who  might  be  her 
heirs  at  her  decease,  and  who  themselves 
would  become  the  ancestors  from  whom  the 
succession  would  be  derived,  and  from  whom 
an  estate  in  fee  simple  would  descend,  and, 
as  It  could  not  be  ascertained  who  would  be 
the  heirs  of  the  wife's  body  until  her  death, 
the  interests  of  her  heirs  were  contingent 
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remainders  dnrlng  her  life.    JEtna  Life  Ins. 
Co.  v.IIoppln,  94  N.  E.  669,  671,  249  111.  406. 

Testator  conveyed  certain  real  estate  in 
trust  for  the  use  of  his  daughter  and  her  hus- 
band, and  the  survivor  of  them,  for  life,  with 
power  to  the  survivor  to  devise  the  same 
among  the  children  or  descendants  of  the 
daughter  and  her  then  husband,  with  the 
power  to  the  daughter  and  husband  or  sur- 
vivor, with  the  consent  of  the  grantor  If  liv- 
ing, otherwise  with  the  consent  of  the  grant- 
or's wife  if  living,  otherwise  with  the  consent 
of  the  trustee  if  living,  otherwise  with  the 
consent  of  the  grantor*s  heirs,  and  on  their 
objection  with  the  consent  of  the  orphans* 
court  to  sell  the  property  and  invest  the  pro- 
ceeds on  like  trusts  declared  in  the  deed,  that 
the  fee-simple  title  to  the  property  should  be- 
come vested  in  the  children  and  descendants 
of  the  daughter  and  her  husband  arriving  at 
the  age  of  21,  and,  in  default  of  such  children 
or  descendants,  In  trust  for  the  grantor  for 
life,  with  power  to  the  grantor  and  his  wife 
to  devise  to  their  children  or  descendants.  In 
default  of  which  in  trust  for  such  person  or 
persons  as  were  the  grantor's  heirs  at  law, 
and  for  their  heirs  forever.  The  daughter 
and  her  husband  survived  the  grantor  and 
her  mother,  but  died  without  issue,  and  the 
power  reserved  to  the  grantor  and  Ills  wife 
was  not  exercised.  Held  that  the  contingent 
remainders  created  by  the  trust  deed  vested 
in  the  heirs  of  the  grantor,  not  as  of  the  date 
of  his  death,  but  as  of  the  date  of  the  death 
of  hia  daughter ;  the  word  "heirs"  being  used 
as  designatio  personse  to  ascertain  the  person 
or  persons  who  are  Intended  as  the  ultimate 
remaindermen,  and  not  in  any  technical 
sense,  nor  as  indicating  a  stirps  or  stock 
through  which  title  is  to  be  derived.  The 
case  fall*  within  the  class  of  those  of  Clagett 
v.  Worthington  (Md.)  3  Gill,  83;  Demlll  v. 
Reid,  17  Atl.  1014,  71  Md.  175;  and  Larmour 
V.  Rich,  18  AU.  702,  71  Md.  369;  Thom  v. 
Thom,  61  Atl.  193,  199;  101  Md.  444. 

Estate  of  inlierltanoe  created 

The  w^ord  "heirs"  is  indispensable  to  the 
conveyance  of  an  estate  of  Inheritance  by 
deed  and  -that  no  substitute  is  possible,  un- 
less the  common  law  has  been  changed  by 
stat,ute.  Ivey  v.  Peacock,  47  South.  481,  56 
Fla.  440  (citing  Tiedeman,  Real  Prop.  §  37; 
Tiffany,  Real  Prop,  f  20,  1  Wash.  Real  Prop. 
[6th  Ed.]  §  147). 

Where  the  owner  of  a  lot  conveyed  a 
nearby  lot  with  a  restriction  that  no  building 
should  be  erected  within  certain  limits  with- 
out the  consent  of  the  grantor  or  her  "heirs" 
the  word  "heirs"  implied  a  heritable  interest, 
so  that  the  restriction  was  an  appurtenance 
to  the  lot  Hemsley  v.  Marlborough  House 
Co.,  61  Atl.  455,  456,  68  N.  J.  Eq.  590. 

Fee  simple  paiaed 

At  common  law  the  word  "heirs"  was 
necessary  to  convey  a  fee-simple  estate,  no 
matter  how  plainly  the  intention  so  to  do  be 


expressed  in  other  words  of  perpetuity.    Hall 
V.  Hall,  76  Atl.  705,  706,  106  Me.  389. 

The  ancient  common-law  rule  was  that 
the  word  "heirs"  should  ai)pear,  as  indicating 
the  grantee*s  estate,  either  in  the  premises  or 
hdbendum,  and  generally,  when  appearing  in 
the  warranty  clause  alone,  it  would  not  en- 
large into  a  fee  a  life  estate  conveyed  In  the 
premises  or  habendum.  The  modern  rule  in 
this  state  as  to  dee<ls  executed  prior  to  Acts 
1879,  c.  148  (Code,  I  1280;  Revisal  1905,  | 
946),  providing  for  construction  of  a  deed  as 
a  conveyance  in  fee,  even  without  the  word 
"heirs,"  was  that,  to  carry  out  grantor's  in- 
tent where  it  could  be  gathered  from  its  face 
a  deed  should  be  construed  to  pass  an  inher- 
itance in  all  cases  when  the  word  "heirs"  was 
Joined  as  a  qualification  to  the  name  or  desig- 
nation of  the  bargainees,  even  in  the  clause 
of  warranty,  or  when  that  covenant  was  con- 
fused with  the  premises  or  habendum,  if  by 
transposition,  or  by  making  a  parenthesis, 
or  in  any  way  disregarding  punctuation,  such 
word  could  be  made  to  qualify  the  words  of 
conveyanc^e  in  the  premises,  or  the  words  "to 
have  and  to  hold"  in  the  habendum  clause, 
even  though  thereby  made  to  do  dotJble  duty, 
but  when  there  are  no  words  of  conveyance, 
or  when  the  word  "heirs"  does  not  appear  in 
any  part,  except  in  connection  with  the  name 
of  the  bargainor,  or  with  some  expression 
such  as  "party  of  the  first  part,"  usual  in  the 
warranty  or  else  w^here  to  designate  grantor, 
the  deed,  if  executed  before  the  act  of  1879, 
will  be  construed  as  vesting  only  a  life  estate 
in  the  bargainee,  unless  the  instrument  con- 
tains on  its  face  conclusive  Intrinsic  evidence 
that  a  fee  was  Intended  to  pass.  Following 
the  description  in  a  deed  it  continued:  "The 
title  to  which  I,  the  said  I.  W.  W.  (the  gran- 
tor), of  the  first  part,  do  warrant  and  defend 
against  the  lawful  heirs  of  myself  and  any 
other  person  whatsoever,  unto  the  said  J.  D. 
P.  (the  grantee),  his  heirs  and  assigns." 
Held  that,  though  the  word  "heirs"  appeared 
nowhere  else  in  connection  with  the  name  of 
grantee,  the  deed  conveyed  a  fee,  and  not 
merely  a  life  estate.  Carolina  Real  Estate 
Co.  V.  Bland,  67  S.  B.  483,  485,  152  N.  C.  225. 

A  deed  prior  to  the  statute  of  1879  to 
convey  a  fee-simple  estate  was  required  to 
embrace  the  word  "heii*s"  in  connection  with 
the  grantee's  name,  and  description  in  some 
way  of  his  estate,  and  the  mere  use  of  the 
word  in  connection  with  the  grantor's  name 
was  not  sufficient  Boggan  v.  Somers,  67  S. 
E.  965,  966,  152  N.  C.  390. 

The  term  "heirs"  is  not  necessary  to  con- 
vey an  estate  in  fee  simple.  Ruhnke  v.  Au- 
bert,  113  Pac.  38,  40.  58  Or.  6.  Other  words 
denoting  the  intention  may  be  employed,  such 
as  a  "devise  of  'all  my  estate,'  *all  my  inter- 
est,' 'all  my  property,*  *my  whole  remainder,* 
*all  I  am  worth  or  own,*  'all  my  right,'  *all 
my  title,'  or  *all  I  shall  be  possessed  of,'  and 
many  other  expressions  of  *  like  Import,  will 
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tarry  an  estate  of  inheritance,  if  tbere  is 
nothing  in  the  other  parts  of  the  will  to  lim- 
it or  control  the  operation  of  the  words. 
Snoclgrass  v.  Brandenburg,  71  N.  E.  137,  72 
N.  E.  1030,  1031,  104  Ind.  59  (quoting  from  4 
Kent.  Comm.  [13th  Ed.]  535). 

The  word  "heirs,"  or  its  equivalent,  is 
not  necessary  to  create  an  absolute  estate; 
every  conveyance  properly  executed  being 
construed  to  convey  the  fee,  unless  a  less  es- 
tate is  mentioned  and  limited  in  it,' when  the 
courts  will  not,  by  construction,  increase 
such  estate  into  a  fee  simple,  but,  disregard- 
ing technical  rules,  will  give  effect  to  the 
malcer^s  intention  as  far  as  lawful,  if  such 
Intention  can  be  gathered  from  its  contents, 
under  the  ej^ress  provisions  of  Civ.  Code 
1895,  -I  3083.  Cooper  v.  Mitchell  Inv.  Co.,  66 
S.  B.  1090,  1001, 133  Ga.  769,  20  L.  R.  A.  (N. 
S.)  291. 

The  word  "heirs"  is  no  longer  necessary 
to  create  a  fee.  The  word  was  long  ago  dis- 
pensed with  by  statute  (Rev.  St.  1899,  §  4590). 
Ball  V.  Woolfolk,  75  S.  W.  410,  412,  175  Mo. 
278. 

The  word  "heirs**  may  be  taken  to  mean 
children  when  used  in  a  will  when  the  entire 
will  and  facts  attending  its  execution  make 
that  its  natural  meaning.'  The  use  of  the 
word  "heirs"  to  pass  a  fee  to  the  devisee  un- 
der the  will  is  unnecessary,  and  adds  noth- 
ing to  the  quality  of  the  estate  devised,  but 
it  may  be  considered  in  ascertaining  wheth- 
er the  intention  was  to  vest  a  life  estate  in 
the  devisee  or  the  fee,  when  testator's  inten- 
tion is  doubtful.  Pratt  v.  Saline  Valley  It. 
Co.,  108  S.  W.  1099,  1105,  130  Mo.  App.  175. 

A  deed  conveying  land  to  A.  B.  and  oth- 
ers, trustees  of  a  church,  and  their  succes- 
sors, In  office  forever,  without  using  the  word 
**heirs,"  manifested  an  intention  to  convey  a 
fee,  though  the  absence  of  the  word  "heirs" 
prevented  a  court  of  law  from  giving  effect 
to  it.  Visitors  M.  E.  Church  of  Cape  Island 
V.  Town.  20  Atl.  488,  489,  47  N.  J.  Eq.  400. 

Where  testator  gave  to  a  son  and  his 
heirs  after  him  all  his  real  estate,  the  son  tooli 
an  estate  in  fee  simple;  the  word  "heirs" 
not  being  used  in  the  sense  of  "children." 
Nesbit  V.  Skelding,  62  Atl.  1062,  213  Pa.  487. 

A  deed  recited  that  it  was  made  between 
the  grantor,  named,  party  of  the  first  part, 
and  "W.  and  her  heirs,"  of  the  second  part, 
and  that  the  first  party  conveyed  unto  "the 
said  parties  of  the  second  part  and  assigns 
forever,"  and  grantor  agreed  to  warrant  and 
defend  "to  the  said  parties  of  the  second 
part,  their  administrators  and  assigns."  The 
consideration  was  paid  by  grantee's  husband. 
Held,  that  the  deed  conveyed  the  fee  to  the 
grantee,  notwithstanding  the  use  of  the  word 
"heirs."  Burke  v.  Consolidated  Coal  Co., 
147  S.  W.  15,  16,  148  Ky.  573. 

Where  the  granting  clause  of  a  deed  con- 
veyed lands  to  M.  "daring  her  life,  grantee, 


and  to  her  heirs  and  assigns,  forever,"  and 
the  habendum  clause  confirmed  the  same  to 
M.,  and  to  her  heirs  and  assigns,  in  fee  sim- 
ple, forever,  it  was  declared  that,  if  the  grant- 
ing clause  of  the  deed  was  considered  apart 
from  the  habendum,  it  would  be  difficult  to 
hold  that  the  word  "heirs"  should  be  con- 
sidered as  a  word  of  purchase;  that  it  was 
coupled  with  the  word  '^assigns,"  and  in  this 
conuectioix  would  be  construed  as  meaning 
persons  who  would  take  from  or  through  M., 
but  that,  whai  the  words  of  the  habendum 
were  considered,  the  meaning  was  made  clear 
and  the  deed  conveyed  a  fee  to  M.  and  her 
heirs.  Meacham  v.  Blaess  (Mich.)  104  N.  W. 
579,  580,  141  Mich.  258. 

Ii«Sao7  Tested 

Where  testator  bequeathed  to  his  wife 
for  life  the  house  in  which  he  resided,  at  her 
death  to  be  divided  between  his  heirs  per 
stirpes,  the  heirs  took  a  vested  estate  in  the 
remainder,  at  testator's  death,  and  their  in- 
terest was  descendable  in  case  of  the  death 
of  any  one  of  them  during  the  continuance 
of  the  life  estate,  since  'the  word  "heirs" 
does  not  make  the  persons  to  take  uncertain, 
and  it  is  where  the  limitation  is  to  the  heirs 
of  a  person  in  existence  that  the  remainder 
is  contingent  for  uncertainty,  and  testator's 
heirs  were  his  children  and  grandchildren. 
Well  V.  King  (Ky.)  104  S.  W.  380,  382. 

Testatrix,  by  the  fifth  clause  of  her  will, 
bequeathed  money  to  be  invested  and  the  in- 
terest paid  to  testatrix's  sister  for  life,  and 
on  her  death,  to  testatrix's  daughter,  and, 
on  the  death  of  the  daughter,  the  principal 
to  be  divided  between  the  issue  of  the  daugh- 
ter, and,  if  no  issue,  then  to  testatrix's  next 
of  kin.  The  sUth  clause  devised  the  home- 
stead to  the  executors,  the  rent  thereof  to  be 
paid  to  the  daughter  during  her  life,  and  at 
her  death  the  homestead  to  be  conveyed  to 
the  child  of  such  daughter,  or  the  Issue  of 
such  child,  and,  in  the  event  of  the  failure 
of  issue,  then  to  testatrix's  heirs  at  law. 
The  seventh  clause  bequeathed  the  residue  of 
the  estate  in  trust,  to  be  divided  into  two 
parts,  and  the  income  of  one  part  paid  to  the 
daughter  during  her  life,  and,  on  the  death  of 
such  daughter,  the  principal  to  be  paid  to 
her  issue,  and,  if  she  leave  no  issue,  to  tes- 
tatrix's next  of  kin.  Held,  that  testatrix  did 
not  intend  that  her  daughter  should,  in  any 
event,  take  a  vested  remainder  in  the  cor- 
pus of  the  trusts,  subject  only  to  her  o\vii 
life  estate;  the  words  "heirs  at  law"  and 
"next  of  kin"  not  being  used  in.  their  strict 
and  primary  meaning,  viz.,  the  persons  who. 
in  case  of  intestacy,  would  at  the  laoment  of 
testatrix's  death  succeed  to  her  property. 
Salter  v.  Drowne,  98  N.  E.  401, 402,  205  N.  X. 
204. 

Ooafllot  of  IsL'wn 

Testator  having  died  In  Massachusetts, 
a  compromise  was  entered  into  to  terminate 
41  contest  of  hia  will,  which  was  approved  by 
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the  court,  proylding  th^t  a  certain  fand 
should  be  set  apart  for  the  benefit  of  A.,  then 
a  minor,  not  a  party  to  the  agreement,  who 
wag  testator's  granddaughter,  and  that  on 
her  death  before  the  termination  of  the  trust 
by  lapse  of  time  the  fund  ''should  be  paid  to 
her  heirs  at  law,'*  freed  from  the  trust.  A. 
thereafter  moved  from  Massachusetts  to  New 
Tork,  where  she  afterwards  died.  Under  this 
agreement  the  persons  entitled  to  take  as 
"heirs  at  law"  should  be  determined  by  the 
law  of  Massachusetts  and  not 'by  the  law  of 
New  York.  Brandeis  v.  Atkins,  90  N.  E.  861, 
8d2,  204  Mass.  471,  26  L.  R.  A.  (N.  S.)  230. 

Where  a  policy  of  insurance  payable  to 
the  Insured's  "heirs''  was  by  Its  terms  to  be 
governed  and '  construed  according  to  the 
laws  of  Ohio  providing  that,  when  a  person 
dies  Intestate  and  leaves  no  children  or  their 
legal  representatives,  the  widow  or  widower 
shall  be  entitled  as  next  of  kin  to  all  the  per- 
sonal property,  etc.,  but,  If  the  intestate 
leaves  any  children,  the  widow  or  widower 
shall  be  entitled  to  the  first  $400  and  one- 
third  of  the  remainder  of  the  personal  prop- 
erty subject  to  distribution,  It  was  held  that 
though  in  New  York  "heirs"  when  applied  to 
successors  to  personal  estate  means  next  of 
kin,  and  "next  of  kin"  does  not  include  a 
widow,  under  the  policy  and  laws  of  Ohio 
the  widow  is  entitled  to  personal  property  as 
"next  of  kin,"  and  should  share  in  the  insur- 
ance with  the  Insured's  children.  Burns  v. 
Burns,  82  N.  B.  1107,  1108,  190  N.  Y.  211. 

PerMimal  property 

In  a  gift  of  personalty  to  one  for  life 
and  lit  her  death  to  her  "heirs,"  the  word 
"heirs"  Is  not  a  word  of  limitation,  but  in- 
dicates the  class  of  whom  ownership  is  vest- 
ed subject  to  the  life  Interest.  Plllott  v.  Lan- 
don,  19  Atl.  26,  27,  46  N.  J.  Eq.  310. 

The  use  of  the  term  "heirs  at  law"  in 
a  bequest  of  personalty  is  not  conclusive  that 
it  did  not  mean  those  entitled  to  take  real 
estate  by  descent.  Hartford  Trust  Co.  v. 
Purdue,  79  Atl.  581,  682,  84  Conn.  256. 

Decedent,  owning  all  the  capital  stock 
and  bonded  indebtedness  of  a  corporation, 
executed  a  deed  of  trust,  conveying  all  but 
two  shares  to  trustees  in  trust  for  her  chil- 
dren, to  continue  for  20  years,  or  until  de- 
cedent's death,  if  she  should  live  longer  than 
20  years,  during  which  time  the  profits  should 
be  paid  to  her,  and,  in  the  event  she  should 
die  before  the  expiration  of  that  time,  the 
profits  should  be  paid  to  her  children  or  to 
their  respective  heirs  at  law,  when  not  other- 
wise provided  for  in  the  deed.  She  specially 
provided  for  the  Interest  in  the  trust  to  ul- 
timately go  to  one  of  her  daughters,  and 
then  declared  that  in  case  of  the  death  of 
any  of  the  other  children  before  the  expira- 
tion of  the  trust  their  interest  should  vest  in 
his  or  her  heirs  at  law,  but  that  neither  the 
children  nor  their  heirs,  during  the  contin- 
uance of  the  trust,  should  be  authorized  to 


sell  their  respective  interests,  etc.  Held,  that 
the  word  "heirs,"  or  "heirs  at  law,"  was  not 
used  in  such  deed  in  its  technical  sense;  and 
hence  the  interest  of  the  children  under  the 
deed  was  not  one  of  Inheritance,  which  they 
could  transfer  by  will.  The  words  "heirs  at 
law/'  as  used  In  such  deed,  were  Intended 
only  as  a  designation  of  the  parties  who 
would  stand  in  the  place  of  a  deceased  bene- 
ficiary, or  one  who  would  be  entitled  to  in- 
herit personal  property  In  case  of  the  ben- 
eficiary's death  Intestate;  and  hence,  on  the 
death  of  one  of  the  children  beneficiaries, 
leaving  a  widow  but  no  children,  one  half  of 
the  beneficiary's  interest  passed  to  his  widow 
and  the  other  half  to  his  brothers  and  sis- 
ters, and  no  part  of  it  passed  to  his  estate. 
Burr  V.  Burr,  143  6.  W.  1096,  1099,  163  Mo. 
App.  395. 

HEIBS  AND  ASSIGNS 

The  words  *'heirs  and  assigns,"  used  in 
a  will  devising  property  to  a  person  for  her 
natural  life,  "and  to  her  heirs  and  assigns 
forever,"  are  technical  words  signifying  a 
fee.  Kendall  v.  Clapp,  39  N.  E.  773,  163 
Mass.  69. 

The  use  of  mere  words  of  limitation  will 
not  prevent  the  lapsing  of  a  devise  on  the 
death  of  the  devisee  before  that  of  the  testa- 
tor, and  the  phrases  in  different  forms,  com- 
monly used  in  a  devise,  such  as  '*and  his 
heirs,"  or  '*and  his  heirs  or  assigns,"  are 
words  of  limitation  merely  descriptive  of  the 
nature  of  the  estate  devised,  and  do  not  cre- 
ate a  substituted  devise.  Famsworth  t. 
Whiting,  66  Atl.  831,  832,  102  Me.  296. 

A  patent  issued  by  the  state,  which  re- 
cites the  issuance  of  land  certificates  and 
their  assignment  to  designated  persons  as  ex- 
ecutors of  a  decedent,  and  which  grants  to 
such  persons,  ''executors  aforesaid,"  and  to 
their  *'heirs  and  assigns,"  land  described, 
passes  title  to  them  as  individuals;  the  words 
*'heirs  and  assigns"  being  at  the  time  of  the 
issuance  of  the  patent  esseutial  to  create  an 
estate  in  fee,  rendering  it  improper  to  dis- 
regard them  and  to  substitute  in  their  place 
the  words  "successors  and  assigns."  Sanborn 
V.  Loud,  113  N.  W.  309,  310,  150  Mich.  154, 
121  Am.  St  Rep.  614  (citing  Pfeiffer  v.  Rheln- 
frank,  87  N.  Y.  Supp.  1076,  2  App.  Dlv.  574; 
Kanenbley  T.  Volkenberg,  75  N.  Y.  Supp.  8, 
70  App.  Dlv.  97;  Innerarlty  v.  Kennedy  [Ala.] 
2  Stew.  156;  Jackson  v.  Roberts,  25  S.  W. 
879,  95  Ky.  410;  Richardson  ▼.  McLemore, 
60  Miss.  315;  To  war  v.  Hale  [N.  Y.]  40  Barb. 
361;  Hannen  v.  Ewalt,  18  Pa.  9). 

As  used  in  a  deed  conveying  land  to  W., 
"his  heirs  and  assigns  forever,"  the  quoted 
words  should  be  regarded  as  equivalent  to 
words  of  inheritance  so  as  to  convey  the  fee 
under  Rev.  St  1899,  §  4500,  dispensing  with 
the  necessity  of  using  the  word  "heirs"  or 
words  of  inheritance  In  the  creation  of  a 
fee-simple  estate;  there  being  no  clause  in 
the  deed  indicating  an  Intention  to  create  a 
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life  estate  and  remainder.    Tygard  v.  Hart- 
well,  102  8.  W.  989,  990,  204  Mo.  200. 

While  the  words  "heirs  and  assigns**  are 
not  necessary  in  Missouri  to  create  a  devise 
of  a  fee  simple,  they  were  necessary  at  com- 
mon law,  and  no  more  suitable  terms  can  be 
chosen  by  a  testator  to  emphasize  hid  Inten- 
tion to  give  his  estate  absolutely.  Hence  un- 
der a  will  devising  to  testator's  wife,  her 
''heirs  and  assigns,  forever,"  all  his  prop- 
erty with  privilege  of  selling,  and  directing 
that  at  her  death  each  of  his  daughters 
should  hare  a  certain  sum,  and  that  at  the 
death  of  the  wife  or  at  any  time  when  she 
might  relinquish  her  interest  in  the  property 
it  should  revert  to  testator's  son,  after  his 
daughters  should  have  received  their  propor- 
tion,  the  wife  took  a  fee-simple  estate  in 
the  land  with  full  power  to  sell  and  convey 
itt  and  a  perfect  title  to  the  testator's  per- 
sonal estate  of  every  kind  and  character. 
Jackson  v.  Littell,  112  &  W.  SS,  55,  213  Mo. 
589,  127  Am.  St  Rep.  620  (quoting  and  adopt- 
ing Chew  V.  Keller,  13  S.  W.  396,  100  Mo. 
loc.  cit  370;  Rubey  y.  Bamett,  12  Mo.  5,  49 
Am.  Dee.  112;  Green  v.  Sutton,  00  Mo.  186 ; 
Tremmel  ▼.  Kleiboldt  75  Mo.  265;  Yocum  v. 
Siler,  61  8.  W.  212,  160  Mo.  loc.  cit  289). 

In  a  testamentary  gift  in  trust  to  pay 
the  income  to  testator's  daughters  for  life, 
and  on  the  death  of  either  to  transfer  the 
part  of  the  estate  from  which  she  had  receiv- 
ed the  Income,  to  her  children,  and  to  their 
"heirs,  administrators,  and  assigns"  forever, 
and  on  the  death  of  a  daughter  without  leav- 
ing children  her  portion  to  go  to  the  surviv- 
ing daughters  and  to  their  children,  the  quot- 
ed words  must  be  taken  as  words  of  limita- 
tion and  not  as  words  of  purchase,  where  the 
latter  construction  will  make  the  remainder 
void  under  the  statute  of  perpetuities  exist- 
ing at  the  date  of  the  will  executed  in  1851 
and  at  testator's  death  in  1S52.  Carpenter 
V.  Perkins,  74  Atl.  1062,  1064,  83  Conn.  11. 

Under  a  devise  of  the  residue  of  testa- 
tor's estate  to  specified  persons,  their  *'heirs 
and  assigns,"  to  be  equally  divided  between 
such  persons,  the  words  "heirs  and  assigns/' 
in  the  absence  of  any  evidence  that  the  idea 
of  substitution  was  in  the  mind  of  the  testa- 
tor, are  not  words  of  substitution  but  of  lim- 
itation ii.erely,  evidencing  an  intention  to 
give  the  property  absolutely;  so  that,  on  the 
death  of  one  of  the  legatees  in  the  lifetime  of 
the  testator,  her  legacy  lapsed.  Hand  v. 
Marcy,  28  N.  J.  Eq.  59,  61. 

A  contract  by  a  railroad  company  to  pay 
the  landowner,  or  "his  heirs  or  assigns,"  for 
all  stock  killed  or  injured  on  a  farm  cross- 
ing may  be  enforced  by  a  son  and  heir  of 
such  owner,  who  became  owner  of  the  farm, 
whether  the  contract  be  construed  as  a  cov- 
enant running  with  the  land  or  not.  Livings- 
ton V.  Chicago  &  N.  W.  Ry.  Co.,  120  N.  W. 
1040,  1043.  142  Iowa.  404. 


HEIB8  AT  lUkW 

See  Heirs;  Their  Heirs  at  Law. 

The  term  ^lielrs  at  law*'  when  used  In  a 
will  means  those  taking  real  property  by 
descent,  unless  it  appears  that  the  testator  in- 
tended a  different  meaning,  when  that  will 
prevail  Hartford  Trust  Co.  v.  Purdue,  79 
Atl.  581,  582,  84  Conn.  256. 

KEIRS  FOREVEB 

A  devise  for  life,  and  after  devisee's 
decease  to  his  lawful  "heirs  forever,"  con- 
veys a  fee  under  the  rule  in  Shelley's  Case. 
Pitchford  V.  Limer,  51  S.  K  789,  790,  139  N. 
C.  13. 

In  the  absence  of  any  clause  in  a  will 
ahowing  a  contrary  Intent,  a  devise  or  be- 
quest from  a  wife  to  her  husband  "to  him 
and  his  heirs  forever"  lapses  on  the  deatti  of 
the  husband  in  the  lifetime  of  the  testatrix ; 
the  words  "heirs  forever"  being  words  of 
limitation  and  not  of  substitution.  McKler- 
nan  v.  Beardslee,  78  Atl.  815,  816,  Y2  N.  J. 
Eq.  283. 

HEIRS  UiWFUIXT  BEGOTTEN 

The  words  "heirs  lawfully  begotten  of 
the  body"  and  other  similar  expressions  are 
appropriate  words  of  limitation  and  must  be 
construed  as  creating  an  estate  tail  which 
by  statute  is  convertable  into  a  fee  simile 
unless  from  the  entire  will  or  deed  it  reason- 
ably appears  that  they  are  not  used  in  their 
technical  sense  but  in  the  popular  sense  of 
children.  Hall  v.  Moore  (Ky.)  105  S.  W.  414, 
415  (citing  Pruitt  v.  HoUand,  18  S.  W.  852, 
92  Ky.  641 ;  Prescott  v.  Prescott's  Heirs,'  10 
B.  Mon.  [49  Ky.]  56;  Lachland's  Heirs  v. 
Downing's  Ex'rs,  11  B.  Mon."*  [50  Ky.]  32; 
Robb  V.  Belt,  12  B.  Mon.  [51  Ky.]  643; 
Brown  v.  Alden,  14  B.  Mon.  [53  Ky.]  144; 
Johnson  v.  Johnson,  2  Mete.  [59  Ky.]  331; 
True  V.  NichoUs,  2  Duv.  [63  Ky.]  547 ;  Breck- 
inridge V.  Denny,  8  Bush  [71  Ky.]  523).  See, 
also,  Lawson  v.  Todd,  110  S.  W.  412,  413, 
129  Ky.  132  (quoting  and  adopting  definition 
in  Johnson  v.  Johnson,  2  Mete.  [59  Ky.]  331). 

HEIRS  1CAI.E 

The  words  "male  heirs"  In  a  devise  of 
land  to  a  grandson  of  testator,  during  the 
devisee's  natural  life,  and  at  his  decease  to 
the  devisee's  "male  heirs,"  are  words  of  limi- 
tation, and  enlarge  the  estate  devised  to  the 
grandson  to  an  estate  tail,  under  the  rule  in 
Shelley's  Case,  the  clause  of  the  statute  of 
wills  in  relation  to  the  creation  and  continu- 
ance of  estates  tail  not  being  applicable  to 
such  a  case.  Cooper  v.  CV>oper,  6  R.  I.  261, 
264. 

HEIRS  OF  THE  BODY 

See,  also.  Bodily  Heirs. 

Ordinarily  the  words  "bodily  heirs"  and 
"heirs  of  the  body,"  when«used  in  a  deed, 
will  be  given  their  technical  meaning,  unless 
there  is  something  in  the  Instrument  itself 
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which  shows  that  they  were  osed  in  a  contra- 
ry sense  as  children,  or  as  words  of  purcliase. 
Dotfion  y.  Kentland  Coal  &  Golce  Co.,  150  S. 
W.  6,  7,  150  Ky.  60. 

The  word  "heirs/*  as  applied  to  persons 
who  are  to  take  in  remainder,  being  a  techni- 
cal word  having  a  definite  legal  signification, 
when  unexplained  and  uncontrolled  by  the 
context,  must  be  interpreted  according  to  its 
technical  import^  as  designating  the  person 
appointed  by  law  to  succeed  to  the  realty  in 
case  of  intestacy,  and  heirs  of  the  body  are 
a  limited  class  of  heirs,  restricted  to  lineal 
descendants,  ^tna  Life  Ins.  Go.  y.  Hoppln, 
94  N.  E.  669,  672,  249  IlL  406. 

There  is  no  distinction  between  the 
words  "bodily  heirs"  and  "heirs  of  the  body" 
when  used  in  a  conveyance,  and  under  Kir- 
by's  Dig.  i  735,  providing  that  a  conveyance, 
which  by  common  law  would  create  an  estate 
tail  in  lands,  shall  instead  pass  to  the  grantee 
an  estate  for  his  life  only,  with  remainder  in 
fee  to  the  person  to  whom  the  estate  tail 
would  first  pass  according  to  the  common 
law,  a  conveyance  to  the  daughter  of  the 
grantor  **aud  unto  her  bodily  heirs  and  as- 
signs forever"  created  a  life  estate  in  the 
grantee,  with  remainder  in  fee  simple  to  her 
children  that  might  survive  her  and  the  is- 
sue of  such  as  might  die  during  her  life. 
Watson  V.  Wolff-Goldman  Realty  Co.,  128  S. 
W.  581,  682,  95  Ark.  18,  Ann.  Gas.  1912A, 
640. 

The  words  "heirs  of  her  body,"  in  a  deed 
to  one  for  life,  with  remainder  to  the  "heirs 
of  her  body,"  will  be  considered  as  words  ot 
description  and  identity,  and  not  of  capacity, 
in  view  of  Clv.  Code,  §  779,  which  provides 
that,  when  a  remainder  is  limited  to  the 
heirs  of  the  body  of  a  person  to  whom  a  life 
estate  in  the  same  property  is  given,  the  per- 
sona,  who  on  termination  thereof  are  heirs 
of  the  body  of  the  life  tenant,  will  take  as 
remaindermen,  and  not  as  mere  successors  of 
such  owner.  Los  Angeles  County  v.  Winans, 
109  Pac.  650,  G52,  13  Cal.  App.  257. 

Aa  words  of  limitation 

Ordinarily,  the  words  "heirs,"  or  "heirs 
of  their  body,"  are  words  of  limitation,  and 
by  their  own  force  convey  the  idea  of  a  fee- 
simple  estate.  Brumley  v.  Brumley  (Ky-,)  89 
S.  W.  182,  183. 

The  words  "heirs  of  the  body"  in  a  will 
are  construed  as  words  of  limitation,  unless 
it  clearly  appears  that  they  are  used  to  desig- 
nate individuals  answering  the  description  of 
heirs  at  the  death  of  a  party,  and  the  words 
will  yield  to  a  clear  particular  intent  that 
the  estate  shall  be  only  for  life.  Suttle  & 
Weaver  Land  &  Improvement  Co.  v.  Barker 
(Ala.)  CO  South.  157,  158. 

The  words  "heirs"  or  "heirs  of  the  body," 
in  their  primary  and  strict  legal  meaning, 
are  words  of  limitation,  and  not  of  purchase, 
and  must  be  so  construed,  unless  the  lan- 


guage employed  clearly  indicates  that  they 
are  intended  to  convey  another  and  different 
meaning  clearly  indicated  by  the  instrument 
Xewhaus  v.  Brennan  (Ind.  App.)  97  N.  E. 
938,  940.  49  Ind.  App.  654.  See,  also.  Brown 
V.  Brown,  101  N.  W.  81.  82,  125  Iowa,  218, 
67  L.  R.  A.  629. 

The  term  "heirs  of  the  body"  is  to  be 
construed  as  a  limitation  to  designate  heirs 
in  succession,  unless  the  context  shows  that 
it  was  intended  as  a  description  of  particu- 
lar persons.  Wheelock  v.  Simons^  86  S.  W. 
&30,  831,  75  Ark.  -19  (quoting  and  adopting 
definition  in  Myar  v.  Snow,  4  S.  W.  381,  49 
Ark.  125). 

*The  words  'heirs  of  the  body,'  whether 
in  deeds  or  wills,  are  construed  as  words 
of  limitation,  unless  it  clearly  and  unequiv- 
ocally appears  that  they  were  used  to  des- 
ignate certain  individuals  answering  the  de- 
scription of  heirs  at  the  death  of  the  party." 
Lee  V.  Lee,  91  N.  B.  507,  508,  45  Ind.  App. 
645  (quoting  4  Kenfs  Comm.  |  229). 

"Heirs  of  the  body"  have  the  same  mean- 
ing as  ^'bodily  heirs,"  and  both  terms  are 
words  of  limitation  and  not  of  purchase. 
Marsh  v.  Grifiin,  48  S.  £.  735,  736,  136  N.  G. 
333. 

"  'Ilelrs  of  the  body,'  whether  in  deeds 
or  wills,  are  construed  as  words  of  limita- 
tion, unlessiit  clearly  and  unequivocally  ap- 
pears that  they  were  used  to  designate  cer- 
tain individuals  answeHng  the  description  of 
heirs  at  the  death  of  the  party."  And  there 
is  no  escape  from  the  rule  in  Shelley's  Case 
when  the  word  "heirs"  is  used  In  a  strict 
legal  sense  as  a  word  of  limitation.  And 
so  where  the  statute  transforms  an  estate 
tail  into  estates  in  fee,  and  the  will  devised 
realty  to  the  testator's  daughter  for  life,  re- 
mainder "to  the  heir  or  heirs  of  her  body 
in  fee  simple,"  it  was  held  that,  there  being 
nothing  in  the  will  showing  that  the  term 
"heirs"  was  not  used  In  its  strict  legal  sense, 
the  devise  fell  within  the  rule  in  Shelley's 
Case,  and  the  daughter  took  the  fee.  Teal  v. 
Richardson,  66  N.  E.  435,  436,  160  Ind.  119. 

Where  a  freehold  is  limited  to  one  for 
life  and  by  the  same  instrument  the  inherit- 
ance is  limited  mediately  or  immediately  to 
heirs  of  his  body,  the  first  taker  takes  the 
whole  estate,  either  in  fee  simple  or  fee 
tail  and  the  words  "heirs"  or  "heirs  of  the 
body"  are  words  of  limitation,  and  not  of 
purchase.  Snyder  v.  Greendale  Land  Co.,  91 
N.  E.  819,  820,  48  Ind.  App.  178. 

Testatrix  devised  real  estate  to  her 
daughter  for  life,  and  at  her  death  to  her 
heirs,  and  declared  that  the  property  should 
be  free  from  any  control  of  her  husband, 
and  should  belong  to  the  daughter  and  the 
heirs  of  her  body,  and  should  not  be  liable 
for  any  debts  of  the  husband.  Held,  that 
the  will,  executed  while  the  mle  in  Shelley's 
Case  was  in  force,  and  while  the  married 
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woman's  law  (Acts  1840-60,  p.  63),  under 
which  a  husband  became  the  trustee  of  his 
wife's  separate  estate,  was  in  force,  created 
a  fee-simple  estate  In  the  daughter;  the 
words  "heirs"  or  "heirs  of  the  body"  not 
meaning  "children."  ,  Terry  v.  Hood,  65 
South.  423,  424,  172  Ala.  40. 

If  an  estate  Is  so  given  that  it  Is  to 
go  to  every  person  who  can  claim  as  heir 
of  the  body  of  the  first  taker,  the  words 
"heirs  of  his  body"  must  be  considered  words 
of  limitation,  notwithstanding  any  restraints 
attempted  on  the  power  of  alienation.  Thus, 
while  a  deed  in  the  granting  clause  convey- 
ed to  the  grantee  a  life  estate,  and  the  haben-' 
duna  clause  read,  "to  have  and  to  hold  the 
same,  with  the  rights  and  appurtenances 
♦  •  •  during  the  natural  life  of  the  gran- 
tee, his  wife,  if  any  he  may  have,  to  have 
no  other  privilege  than  that  of  living  on  the 
premises  for  his  life  and  no  longer,  and  to 
the  'heirs  of  ^is  body'  and  their  assigns  In 
fee  simple  forever,"  and  it  then  recited  that 
the  grantee  or  his  wife  should  have  no  pow- 
er to  convey  or  place  any  incumbrances  on 
the  premises,  it  was  held  that,  notwithstand- 
ing the  provisions  relative  to  the  wife's  priv- 
ilege and  the  provision  in  restraint  of  aliena- 
tion, the  rule  in  Shelley's  Case  was  applica- 
ble. Kepler  v.  Larson,  108  N.  W.  1033,  1034, 
131  Iowa,  438,  7  L.  R.  A.  (N.  S.)  1100. 

In  a  devise  to  V.  for  life  and  to  the 
"heirs  of  her  body"  at  her  death,  the  term 
"heirs  of  her  body"  Is  not  descriptive  of  the 
persons  who  take  the  remainder,  but  defines 
and  limits  the  estate  devised  to  V.  "Such  is 
clearly  the  legal  signification  of  these  words, 
and,  standing  alone  and  uncontrolled  by  oth- 
er parts  of  the  will,  it  will  be  presumed  that 
by  their  use  the  testatrix  Intended  not  in- 
dividuals, but  quantity  of  estate  and  'de- 
scent." Hastings  v.  Engle,  66  Atl.  761,  762, 
217  Pa.  410. 

The  words  "heirs  of  her  body  forever," 
in  a  grant  to  A.  and  the  heirs  of  her  body 
forever,  brings  the  grant  witliln  the  opera- 
tion of  the  rule  in  Shelley's  Case,  as  the  lim- 
itation by  way  of  remainder  is  the  same  as 
"to  his  heirs  or  the  heirs  of  his  body"  is  to 
a  class  of  persons  to  take  in  succession  from 
generation  to  generation,  in  which  case  the 
limitation  to  the  heirs  entitles  the  ancestor 
to  the  whole  estate;  this  for  the  obvious 
reason,  assigned  by  Kent,  In  his  Commenta- 
ries (216),  that  "the  policy  of  the  rule  was 
that  no  person  should  be  permitted  to  raise 
in  another  an  estate  which  was  essentially 
an  estate  of  inheritance  and  at  the  same 
time  make  the  heirs  of  that  person  purchas- 
ers." Hubbird  v.  Goin,  137  Fed.  822,  826,  70 
O.  O.  A.  320. 

The  technical  words  "heirs  of  his  body," 
employed  In  a  deed  by  a  grantor  to  describe 
the  persons  who  should  take  after  the  death 
of  the  grantee,  operate,  under  the  rule  in 


Shelley's  Case,  when  not  qualified  by  other 
language  in  the  deed,  to  vest  in  the  grantee 
an  estate  in  fee  simple.  Thus  where  a  deed 
recited  that  a  valuable  consideration  was 
paid  for  the  conveyance  of  the  land  described 
therein,  and  that  the  grantor  granted  and 
conveyed  the  premises  to  the  grantee  for 
life,  "and  after  his  death  to  the  heirs  of  his 
body  lawfully  begotten,"  and  the  haben- 
dum clause  provided,  "To  have  and  to  hold 
*  *  *  unto  the  said  [grantee]  for  the  term 
of  ♦  ♦  ♦  his  natural  life^  •  •  •  and 
after  his  death  to  the  heirs  of  his  body  law- 
fully begotten,"  it  was  held  that  under  the 
rule  in  Shelley's  Case  the  grantee  acquired 
the  fee;  the  words  "heirs  of  hi^  body"  be- 
ing used  in  their  technical  sense,  and  not 
being  modified  by  any  language  In  the  deed. 
Scott  V.  Brln,  107  S.  W.  565,  666,  48  Tex.  Civ. 
App.  500. 

Aa  words  of  pnroliaso 

The  words  "heirs  of  the  body,"  as  used 
in  a  deed,  indicate  all  those  persons  who  suc- 
ceed to  the  estate  from  generation  to  gener- 
ation, and,  if  the  words  are  so  limited  as 
not  to  include  the  whole  line  of  inheritable 
succession,  but  only  to  designate  the  individ- 
uals who  are,  upon  the  death  of  the  ancestor, 
to  succeed  to  the  estate,  and  who  are  them- 
selves to  constitute  the  source  of  future  de- 
scent, they  are  words  of  purchase  in  which 
case  the  rule  in  Shelley's  Case  does  not  ap- 
ply, but  the  estate  subsequent  to  the  life 
estate  takes  effect  as  a  contingent  remainder 
to  the  heirs  of  the  life  tenant  as  purchasers. 
^Etna  Life  Ins.  Co.  v.  Hoppln,  94  N.  E.  669, 
671,  249  lU.  406. 

Adopted  child 

The  words  "heirs  of  the  body,"  in  Pub. 
St.  1882,  c.  164,  §  7,  declaring  that  an  adopt- 
ed child  shall  be  deemed  for  the  purpose  of 
inheritance  the  child  of  the  parents  by  adop- 
tion, as  if  he  had  been  born  in  lawful  wed- 
lock, except  that  he  shall  be  Incapable  of 
taking  property  expressly  limited  to  the  bod- 
ies of  his  adopted  parents,  are  used  in  their 
primary  and  technical  sense,  and  where  tes- 
tator created  a  trust  for  the  benefit  of  his 
two  sons,  the  income  to  be  used  for  the  sup- 
port of  them  and  their  families  and,  in  the 
event  of  their  death  leaving  legal  issue,  for 
the  support  of  such  issue  until  the  termina- 
tion of  the  trust  and  on  the  death  of  both 
of  the  sons,  to  distribute  one-half  of  the 
trust  res  to  the  children  then  living  of  each, 
an  adopted  child  of  one  of  the  sons  took 
the  same  Interest  she  would  have  taken  as 
if  she  were  a  child  of  his  body.  In  re  Olney, 
63  Aa  956,  958,  27  R.  I.  495. 

Ol&ildren 

The  words  "heirs  of  her  body"  to  whom 
an  estate  is  limited  over  manifestly  mean 
"children"  as  such  and  not  heirs  generally. 
Doyle  V.  Andis,  102  N.  W.  177,  182,  127  Iowa, 
36,  60  L.  B.  A.  958,  4  Ann.  Cas.  1& 
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The  word  ''children"  is  ordinarily  a 
word  of  purchase,  and  not  a  word  of  limita- 
tion, and  is  synonymous  with  "heirs  of  the 
body.''  Sechler  y.  Eshelman,  70  AtL  910, 
912,  222  Pa.  85. 

-^  In  a  devise  to  one  "during  her  natural 
]ife  then  to  the  heirs  of  her  body,  if  any; 
if  no  children  to  her  sisters,"  the  words 
**heirs  of  her  body"  are  equivalent  to  the 
word  ''children,"  and  the  effect  was  to  vest 
in  the  devisee  an  estate  for  life.  Johnson  v. 
Smith,  62  S.  B.  958,  950,  108  Va.  725. 

Where  testator  devised  his  estate  in 
trust  for  his  daughter  and  the  "heirs  of  her 
body"  and  provided  that,  in  case  she  died 
without  children,  the  estate  should  go  to 
certain  named  persons,  the  term  'lielrs  of 
her  body"  was  synonymous  with  "issue"  and 
"children."  Watkins  v.  Pfeifler  (Ky.)  92  S. 
W.  562,  663. 

The  rule  that  the  words  ^Tielrs  of  the 
body"  or  "bodily  heirs,"  when  used  in  a  will 
devising  property  to  a  person  named  and 
the  "heirs  of  the  body"  or  "bodily  heirs," 
cr^te  an  estate  convertible  by  Ky.  St.  1903,  { 
2345,  into  a  fee  simple,  does  not  obtain  where 
there  is  other  language  used  in  the  will, 
from  which  it  appears  that  the  words  are 
used  as  words  of  purchase  and  not  of  lim- 
itation. The  circumstances  surrounding  the 
testator  when  the  will  was  executed,  which, 
with  the  provisions  of  the  will  Itself,  show 
that  by  the  words  **heirs  of  the  body"  he 
meant  children.  Adair  y.  Adair's  Trustee 
(Ky.)  99  S.  W.  925,  927. 

The  words  "heirs  of  her  body"  in  a  will 
given  a  trustee  for  the  benefit  of  the  testa- 
tor's, daughter,  said  money  to  be  Invested  at 
the  daughter's  request  in  land  to  be  deeded 
to  the  daughter  and  "the  heirs  of  her  body" 
at  her  death,  if 'she  had  any,  clearly  mean 
children  or  grandchildren.  Reeves  v.  Mor- 
gan (Ky.)  100  S.  W.  836,  837. 

The  words  "heirs  of  her  body"  In  a 
conveyance  to  a  married  woman  i^nd  "heirs 
of  her  body,"  are  not  synonymous  with  "chil- 
dren," and  will  not  be  construed  as  w^ords 
of  purchase  where  no  light  is  thrown  by 
the  contents  of  the  deed  upon  the  meaning 
of  the  words  other  than  that  furnished  by 
the  words  themselves.  It  is  well  settled  that 
such  words  are  appropriate  words  of  limi- 
tation and  must  be  construed  as  creating  an 
estate  tail,  which  by  statute  is  converted  in- 
to a  fee  simple  unless  from  the  entire  will 
or  deed  it  reasonably  appears  that  they  are 
not  used  in  their  technical  sense  but  in  the 
popular  sense  of  children.  Hall  v.  Moore 
(Ky.)  105  S.  W.  414,  415  (citing  Pruitt  v. 
Holland,  18  S.  W.  852,  92  Ky.  Wl;  Prescott 
V.  Prescott's  Heirs,  10  B.  Mon.  [49  Ky.]  56; 
Lachland's  Heirs  v.  Downing*s  Ex'rs,  11  B. 
Mon.  [50  Ky.]  32 ;  Robb  v.  Belt,  12  B.  Mon. 
[51  Ky.l  643;  Brown  v.  Alden,  14  B.  Mon. 
[53  Ky.]  144;    Johnson  v.  Johnson,  2  Mete 


[59  Ky.]  331;  True  v.  Nicholls,  2  Duv,  [63 
Ky.l  547;  Breckinridge  v.  Denny,  8  Bush  [71 
Ky.]   523). 

A  trust  deed  in  considenation  of  the  gran- 
tor's affection  for  his  daughters  M.  F.  and 
E.  M.  conveyed  property  to  their  husbands, 
in  trust  for  the  daughters'  s<^le  use  and  ben- 
efit and  of  children  now  bom  of  the  body 
of  the  said  E.  M.,  and  the  children  thereafter 
born  of  the  bodies  of  the  said  M.  F.  and  EL 
M.,  without  being  subject  to  their  husbands' 
debta  In  case  of  the  death  of  M.  F.  with- 
out children,  the  deed  gave  her  husband  a 
life  estate  in  one-half  of  the  profits,  which, 
after  his  death  should  revert  to  E.  M.  and 
"the  heirs  born  of  her  body,"  and  also  gave 
a  life  estate  to  the  husband  of  E.  M.  upon 
his  wife's  death,  which  should  go  on  his 
death  to  his  children  on  the  body  of  E.  M. 
Held,  that  the  deed,  construed  as  a  whole, 
showed  an  intention  by  the  grantor  to  pro- 
vide for  his  daughters  and  their  children, 
and  the  words  quoted  "heirs  bom  of  her 
body"  meant  the  children  of  B.  M.,  who  took 
a  tee  upon  the  death  of  M.  F.;  it  being  per- 
missible to  construe  the  words  "heirs  of  the 
body"  to  mean  "chlldr^i"  when  the  context 
clearly  shows  such  meaning  was  intended. 
Rembert  v.  Vetoe,  68  S.  E.  659,  660,  86  S.  C. 
445. 

A  testator,  in  item  10  of  his  will,  devised 
land  unto  his  daughter  during  her  natural 
life,  and  then  absolutely  to  the  heirs  of  her 
body  forever,  and  in  item  3  he  devised  land 
to  his  son  for  his  natural  life,  and  then  to 
the  heirs  of  his  body  forever;  the  child  or 
children  of  one  of  his  children  dead  to  take 
the  share  of  his  or  their  parent.  The  other 
items  of  the  will,  wherein  an  absolute  estate 
was  not  devised,  were  similar  to  item  10, 
save  that  some  omitted  the  word  "absolute- 
ly" before  "heirs  of  her  body";  while  Item 
13  stated  that  it  was  the  testator's  will  and 
intention  that  none  of  his  children  taking  a 
life  estate  under  any  of  the  foregoing  items 
should  have  power  of  alienation.  ELeld  that, 
in  view  of  the  provision  last  mentioned,  the 
words  '*heirs  of  her  body,"  used  In  item  10, 
and  those  same  words  used  in  the  other 
items,  must  be  taken  as  meaning  children; 
and,  su<di  being  the  testator^s  Intent,  the  rale 
in  Shelley's  Case  does  not  apply,  and  the 
daughter  took  a  mere  life  estate.  Rowe  t. 
Moore,  72  S.  E.  468,  469,  89  S.  G.  561. 

Where  a  deed  conveyed  property  to  M. 
for  life,  remainder  in  fee  to  the  children  and 
heirs  of  her  body,  and  if  she  should  die  with- 
out leaving  heirs  of  her  body  li\^g  at  the 
time  of  her  death,  then,  on  her  death,  one- 
third /to  her  husband  and  two-thirds  to  the 
heirs  of  the  body  of  her  sister,  held,  that 
the  phrase  "heirs  of  the  body"  was  used  in 
the  sense  of  children  who  were  issue  of  the 
body  of  M.,  and  of  her  sister,  so  that  on  M.'s 
death,  leaving  only  an  adopted  child  surviv- 
ing, the  title  la  fee  vested  in  the  husband 
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and  the  chlMren  who  were  heirs  of  the  body 
of  her  Bister.  Adams  ▼.  Merrill,  85  N.  B.  114, 
118,  45  Ind.  App.  315. 

As  helm 

See  Heirs. 

Heirs  UtIiic  at  deatlt  of  life  tenant 

In  a  deed  which  granted  land  to  H.  and 
his  wife  for  their  lives,  and  during  the  life 
of  the  survivor  of  them,  and,  at  the  death  of 
such  survivor,  to  the  heirs  of  the  body  of 
the  wife,  their  heirs  and  assigns,  the  words 
**heir8  of  the  body"  were  words  of  purchase, 
and,  as  limited  by  the  words  "their  heirs 
and  assigns,*'  did  not  indicate  descendants 
of  the  life  tenant  who  were  to  take  in  suc- 
cession, but  only  the  individuals  who  might 
be  her  heirs  at  her  decease,  and  who  them- 
selves would  l)ecome  the  ancestors  from 
whom  the  succession  would  be  derived,  and 
from  whom  an  estate  in  fee  simple  would 
descend,  and,  as  it  could  not  be  ascertained 
who  would  be  the  heirs  of  the  wife's  body 
until  her  death,  the  interests  of  her  heirs 
were  contingent  remainders  during  her  life, 
.^tna  Life  Ins.  Go.  v.  Hoppin,  94  N.  E.  669, 
671,  249  111.  406. 

Issve 

Issue  as  including,  see  Issue  (Descend- 
ants). 

The  words  "heirs  of  the  body"  and  'Is- 
sue" In  a  will  are  generally  equivalent,  and 
the  word  "issue"  Is  one  of  limitation,  and  not 
less  extensive  in  Its  import  than  the  words 
"heirs  of  the  body."  Rembert  v.  Vetoe,  71  S. 
E.  959,  965,  89  S.  C.  198. 

Testator  gave  the  residue  equally  to  his 
living  sister  and  brother,  who  died,  leaving 
no  descendants.  Subsequently  he  executed 
a  codicil  confirming  the  gift  to  the  living  sis- 
ter, and  giving  the  income  of  the  other  half 
of  the  residue  to  an  unmarried  niece,  and 
after  ber  death  to  ''heirs  of  her  body  begot- 
ten." A  second  codicil  provided,  on  the 
niece's  death  without  issue,  the  ho^lestead 
forming  part  of  the  half  given  her  for  life 
should  go  to  an  uncle's  children,  who  should 
participate  equally  with  his  legal  heirs  in 
the  balance.  Held,  that  the  words  "heirs  of 
her  body  begotten"  in  the  first  codicil  meant 
issue,  which  primarily  means  descendants  of 
whatever  degree,  rendering  the  ^t  over  on 
the  niece's  death,  as  contained  in  the  second 
codicil,  void.  Perry  v.  Bulkley,  72  Atl.  1014, 
1017,  82  Conn.  158. 

Uiieal  descendants 

See  Lineal  Descendants. 

Estate  tall  ereated 

"The  words  'heirs  of  the  body,'  'heirs 
lawfully  begotten  of  the  body,'  and  other  sim- 
ilar expressions,  are  appropriate  words  of 
limitation,  and  must  be  construed  as  creating 
an  estate  tail,  which  by  statute  is  converted 
into  a  fee  simple,  unless  there  be  something 
else  in  the  deed  or  will  from  which  a  reason- 

2  WDS.&  P.2D  Seb.— 55 


able  inference  can  be  drawn  that  the  words 
were  used  in  a  sense  different  from'  their 
legal  and  technical  signification."  Lawson 
V.  Todd,  110  S.  W.  412,  413,  129  Ky.  132 
(quoting  and  adopting  definition  in  Johnson 
V.  Johnson,  2  Mete.  [59  Ky.]  331). 

The  words  "heirs  of  the  body"  are  words 
of  inheritance,  and  where  a  deed  creates  a 
trust  for  the  benefit  of  a  wife  for  life  with 
a  fee  to  her  children  and  heirs  of  her  body 
on  her  death,  the  word  "children,"  being 
coupled  with  the  words  "heirs  of  the  body,"  is 
a  word  of  limitation,  and  on  the  death  of  the 
husband  the  wife  took  an  estate  tall  which 
by  the  act  of  1855  (P.  U  368)  was  enlarged 
into  an  estate  in  fee  simple.  Wilson  v.  Hell- 
man,  68  Atl.  674,  675,  219  Pa.  237. 

The  second  clause  of  the  will  provided  "I 
give  to  my  daughter  A."  certain  land,  and 
the  next  two  clauses  gave  other  land  to  her 
other  two  daughters  in  similar  language,  and 
the  sixth  clause  provided  that  the  bequests 
made  to  testator's  three  daughters  were 
made  to  them  and  the  heirs  of  their  body, 
forever,  but  if  one  or  more  of  them  should 
die,  without  heirs  of  their  body,  then  the 
property  here  bequeathed  should  revert  to 
and  descend  to  testator's  other  heirs.  Rev. 
St.  1899,  I  4646  (Ann.  St  1906,  p.  2517),  pro- 
vides that  in  devises  in  which  the  words 
"heirs  and  assigns"  or  "heirs  and  assigns, 
forever"  are  omitted,  and  no  expressions  are 
contained  whereby  it  appears  that  the  devise 
was  intended  to  convey  a  life  estate  only, 
and  no  devise  be  made  over,  it  shall  be  un- 
derstood to  be  testator's  Intention  to  devise 
an  absolute  fee-simple  estate.  Held  that, 
while  under  the  second  clause,  daughter  A. 
would  take  a  fee  simple,  the  sixth  clause 
created  a  fee  tail  estate  in  the  daughter,  for 
which  was  immediately  substituted  a  life  es- 
tate by  the  direct  provisions  of  section  4592 
(page  2496),  so  that  the  heirs  of  her  body 
alive  at  her  death  took  a  fee  simple  absolute; 
section  4593  (page  2497)  providing  that, 
where  a  remainder  is  limited  to  take  effect 
on  the  death  of  one  without  heir  or  heirs  of 
his  body,  the  word  "heirs,"  etc.,  shall  be  con- 
strued to  mean  heirs  living  at  the  death  of 
the  person  named  as  ancestor.  Cox  v.  Jones, 
129  S.  W.  495,  496,  229  Mo.  53.     * 

The  "  'heirs  of  her  body  begotten  by  me' 
are  not  words  of  purchase  but  of  limitation. 
They  have  a  well-settled  technical  meaning 
and  import  probable  succession  anu  are  con- 
strued to  be  a  limitation  over  to  the  grantor 
upon  an  indefinite  failure  of  issue  of  the  par- 
ticular heirs  to  whom  the  estate  is  granted, 
and  under  the  common  Vblw  create  an  estate 
in  special  tail."  A  husband  conveyed  land 
to  his  wife  "and  the  heirs  of  her  body  begot- 
ten by  me."  Held,  that  the  words  quoted 
created  in  the  wife  at  common  law  an  estate 
In  special  tall,  which  under  the  express  pro- 
visions of  Shannon's  Code,  §  3673,  is  deemed 
a  fee-simple  estate.  Speight  v.  Aiik^nff,  102 
S.  W.  74, 118  Tenn.  749. 
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While  the  precise  words,  "heirs  of  the 
body/'  are  not  necessary  to  the  creation  of 
an  estate  tall,  It  is  requisite  that  the  heirs 
shall  be  limited  to  be  procreated  by,  or  foe- 
gotten  on,  somebody  certain,  either  by  ex- 
press words  or  by  words  amounting  to  so 
much.  It  results  tha^t  a  conveyance  to  A. 
and  the  heirs  of  the  grantor  and  the  heirs  of 
the  grantee,  even  though  the  grantor  and  the 
grantee  are  husband  and  wife,  neither  by 
express  words  nor  by  express  implication 
creates  an  estate  tall,  which  by  virtue  of  the 
act  of  1855  becomes  an  estate  in  fee  pimple. 
Ackerman  v.  Ackerman,  S4  Pa.  Super.  Ct. 
162,  166. 

The  words  "  'hdrs  of  her  body*  at  com- 
mon law,  would  create  an  estate  tail,  which 
by  statute  is  changed  to  a  fee  simple ;  there 
being  nothing  in  the  instrument  to  show  that 
the  words  'heirs  of  her  body'  are  not  used  in 
their  ordinary  sense."  Hence  where  a  will, 
after  giving  a  life  estate  to  testator's  wife, 
provided  that  the  remainder  should  descend 
to  R.  and  the  "heirs  of  her  body,"  and  there 
was  nothing  to  show  that  the  words  were 
not  used  in  their  ordinary  sense,  the  term 
"heirs  of  her  body"  will  not  be  construed  as 
synonymous  with  children  but  as  intending 
to  convey  a  fee-simple  title  to  R.  Young  v. 
Amburgy  (Ky.)  87  S.  W.  802. 

Where  a  testator  devises  to  his  daugh- 
ter, now  the  wife  of  another,  and  to  her  heirs 
lawfully  from  her  body  begotten,  and  assigns 
forever,  after  the  decease  of  his  wife,  all  his 
estate,  such  daughter  takes  an  estate  tall  in 
the  premises  on  the  death  of  her  mother,  as 
the  words  '*heirs  of  her  body"  cannot  be  con- 
strued as  meaning  nothing  more  than  an  in- 
tention to  exclude  her  husband.  Doremus  v. 
Zabriskie,  15  N.  J.  Law,  404,  409. 

C.  D.  devised  to  his  five  daughters,  each, 
an  undivided  seventh  part  of  his  estate;  "the 
devises  to  my  five  daughters  to  be  to  them  an 
estate  for  life,  and  to  the  'heirs  of  their  bod- 
ies' after  them,  and  to  their  heirs  and  as- 
signs of  such  heirs  forever.  But  in  case  any 
of  my  said  daughters  shall  die  without  Issue 
surviving  them,  then  my  will  is,  and  all  such 
real  estate  as  is  herein  devised  to  such  of 
my  children  as  shall  so  die  without  issue, 
shall  then  pass  to  such  of  my  children  as 
shall  survive,  and  then  to  them  and  their 
heirs  and  assigns  forever;  it  being  my  will 
and  intent  to  give  an  estate  in  fee  to  such  of 
my  daughters  as  shall  die  leaving  issue,  and 
an  estate  for  life  only  to  such  of  them  as 
shall  die  without  leaving  iissue  to  survive 
them."  Held,  that  the  daughters,  each,  took 
an  estate  tail  in  their  respective  shares,  with 
cross-remainders  to  survivors,  upon  the  death 
of  any  of  them  without  issue.  Manchester 
V.  Durfee,  5  R.  I.  549,  554. 

Blackstone  says:  A  deed  described  the 
grantee  as  a  married  woman  and  the  heirs 
by  her  then  husband,  and  the  grant  was  to 
"said  party  of  the  second  part,  her  heirs  and 


assigns."  Held  to  convey  a  title  in  special 
tail  which,  under  the  statute,  is  converted  in- 
to an  estate  in  fee  simple.  Where  lands  and 
tenaments  are  given  to  a  man  and  the  heirs 
of  his  body  "on  Mary,  his  now  wife  to  be  be- 
gotten," no  issue  can  inherit,  but  such  special 
issue  as  is  engendered  between  them  two  and 
therefore  is  called  a  "special  tail."  Schrec- 
ongost  V.  West,  59  Atl.  269,  270,  210  Pa.  7 
(Citing  2  Blackstone,  p.  114). 

HELD 

See  Duly  Called  and  Held;    Regularly 
Held. 

Stock  Corporation  Law,  §  54  (Laws  1892, 
p.  1841),  provided  that  stockholders  should  be 
liable  to  creditors  to  an  amount  equal  to  the 
stock  held  by  them  until  the  capital  stock 
Issued  and  outstanding  should  have  been  ful- 
ly paid.  In  an  action  to  enforce  the  liability 
of  a  stockholder,  it  appeared  that  a  stock  of 
goods  had  been  transferred  to  the  corpora- 
tion under  an  agreement  whereby,  in  consid- 
eration therefor,  it  was  to  issue  to  the  owner 
and  to  defendant  a  certain  amount  of  stock, 
and  that  defendant  had  forgiven  certain  in- 
debtedness owing  him  by  the  transferror  of 
the  goods  on  account  of  the  issue  of  the 
stock,  and  that  defendant  had  been  one  of 
the  directors  of  the  corporation,  his  only 
qualification  being  the  ownership  of  the  stock 
in  question.  Held,  that  the  stock  waa  "is- 
sued" and  was  "held"  by  the  parties,  though 
no  certificate  or  scrip  representing  the  same 
had  been  issued.  Flour  City  Nat  Bank  of 
Rochester  v.  Shire,  84  N.  X.  Supp.  810,  88 
App.  Div.  401. 

As  ownership  or  possession 

The  word  "held,"  in  Rev.  St  1899,  §1 
2843,  2858,  giving  a  lien  for  cutting  wood  and 
providing  that  persons  entitled  to  such  a  lien 
shall  not  be  required  to  identify  any  particu- 
lar sticks  but  may  maintain  their  lien 
against  any  or  *all  of  that  class  of  property 
owned  and  "held"  by  the  person  from  whom 
their  pay  is  due,  is  used  in  the  sense  of  cus- 
tody or  possession,  so  that  there  is  no  lien 
after  the  property  has  lawfully  passed  out 
of  the  debtor's  possession  to  a  third  person. 
Turner  v.  Horton,  106  Pac.  688,  691,  692, 
18  Wyo.  281. 

Rev.  St:  1898,  §  1933,  exempting  from 
taxation  property  "held"  by  the  board  of  edu- 
cation, means  all  property  "owned"  by  the 
board  and  cannot  be  interpreted  as  intend- 
ing only  property  used  for  school  purposes. 
Wey  v.-  Salt  Lake  City,  101  Pac  381,  382,  35 
Utah,  504. 

HELD  BY  Amr  POLITIOAIi  PARTY, 
ORGANIZATION,  OR  ASSOCIA- 
TION 

The  words  '*held  by  any  political  party, 
organization,  or  association,"  as  used  in  Pol. 
Code  1895,  §  113,  providing  that  every  politi- 
cal primary  election  held  by  any  political 
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party,  organization,  or  association  for  the 
purpose  of  choosing  or  selecting  candidates 
for  office  or  the  election  of  delegates  for  con-- 
venlence  In  the  state  shall  be  presided  over 
and  conducted  in  the  manner  and  form  pre- 
scribed by^the  rules  of  the  political  party,  or- 
ganization, or  association  holding  such  pri- 
mary election,  by  managers  selected  in  the 
manner  prescribed  by  such  rules,  are  not  used 
in  a  restrictive  sense,  but  are  employed 
epithetically,  not  with  the  intention  of  limit- 
ing the  scope  of  the  enactment,  but  with 
the  purpose  of  extending  it  to  every  known 
form  of  political  primary  election,  for  every 
primary  election  is  necessarily  held  by  a  par- 
ty or  by  an  organization  or  association  of 
some  kind  for  the  purpose  of  making  political 
nofninations  by  WUot.  The  expression  "pri- 
mary election*'  ex  vi  termini  carries  with 
it  all  the  meaning  that  the  words  '*held  by 
any  political  party,  organization,  or  associa- 
tion" denote.  Norton  v.  State,  63  S.  E.  662, 
666,  5  Ga.  App.  586. 

HZXD  FOR  THE  USE 

When  testator  directed  that  his  home- 
stead and  furniture  and  necessary  provisions 
*'be  held  for  the  use  .of  my  wife  and  other 
members  of  my  family*'  so  long  as  they 
should  live,  the  term  "be  held  for  the  use" 
required  the  trustees  to  keep  the  homestead 
and  its  appurtenances  in  repair,  and  maintain 
the  furniture  by  repair  or  renewal,  and  fur- 
nish necessary  provisions  for  the  use  of  the 
remaining  members  of  the  family.  Searles 
V.  Fieles,  83  N.  B.  991,  992,  197  Mass.  343. 

HEIiD  IN  CUSTODY 

An  order  directing  the  derk  to  call  a 
special  term  of  court  for  the  purpose  of  the 
trial  of  one  B.,  **now  *held  in  custody'  charg- 
ed with  a  capital  offense,"  sufficiently  alleged 
that  he  was  "confined  in  Jail"  within  Kirby's 
Dig.  f  1582,  declaring  that  the  Judge  of  any 
circuit  court  may  at  any  time  hold  a  special 
term  for  the  trial  of  persons  "confined  in  Jail" 
by  a  written  order  to  that  effect  transmitted 
to  the  clerk,  etc.  Beard  v.  State,  95  S.  W. 
995,  996,  79  Ark.  293,  9  Ann.  Cas.  409. 

HEIiB  IN  RESERVE 

A  testator  directed  that  all  his  bonds  and 
stock  and  real  estate  should  be  converted  in- 
to cash  with  the  isxception  of  certain  real  es- 
tate, "which  should  be  *held  in  reserve'  for 
my  widow,  together  with  all  household  uten- 
sils, except  the  piano  and  music  which  I  de- 
sire to  be  set  apart  for  my  stepdaughter  for 
her  sole  and  separate  use."  By  the  es^pres- 
slon  "held  in  reserve,"  the  testator  meant  that 
the  property  spedfled  was  not  to  l>e  convert- 
ed, but  that  his  wife  was  to  have  it,  and  the 
expression  must  be  taken  as  equivalent  to  the 
term  "set  apart,"  which  he  used  with  refer- 
ence to  the  piano  and  music.  Birkbeck  y. 
Wadsworth,  70  Atl.  998,  222  Pa.  154. 


HELD  IK  TRUST 

The  phrase  "to  be  held  in  trust**  In  a 
will  whereby  testator  gave  his  residuary  es- 
tate to  a  son  "to  be  held  in  trust"  by  his  ex- 
ecutors and  managed  and  cared  for  by  them 
for  the  son's  benefit,  until  he  arrived  at  the 
age  of  50  years,  when  the  trust  should  con- 
tinue in  the  discretion  of.  the  executors,  etc., 
clearly  implies  possession  by  the  executors. 
Higgins  V.  Downs,  91  N.  X.  Supp.  937,  939, 
101  App.  Div.  119. 

HELD  OPEN 

A  county  Judge  served  with  an  injunc- 
tion order  restraining  him  from  proceeding 
with  a  certain  matter  stated  that  he  "held  it 
open"  and  continued  it  Held,  that  the  terms 
"held  it  open"  and  "holding  open"  did  not 
fall  within  a  definition  of  adjournment  to  the 
effect  that  "an  adjournment  is  no  more  than 
a  continuation  of  the  session  from  one  day 
to  another  as  the  word  itself  signifies."  Peo- 
ple ex  rel.  Stryker  v.  Van  Bergen,  81  N.  Y. 
Supp.  274,  276,  40  Misc.  Rep.  139. 

HELD  TO  APPEAR  OR  ANSWER 

In  Code,  J  3541,  prescribing  that  an  ap-  * 
pearance  in  court  may  be  (1)  by  filing  a 
memorandum  to  that  effect  with  the  clerk, 
(2)  oi:  by  entering  an  appearance  in  the  ap- 
pearance docket  or  the  Judge's  calendar  or 
announcing  it  to  the  court,  or  (3)  by  appear- 
ing for  some  special  purpose  connected  with 
the  case,  and  providing  that  no  person  shall 
be  held  to  appear  or  answer  on  certain  des- 
ignated holidays,  "the  phrase  'held  to  appear 
or  answer'  should  be  construed  wiih  refer- 
ence to  the  subject-matter  of  the  section,  and, 
as  that  concerns  appearance  in  an  action  in 
response  to  the  notice  1;o  appear,'  must  have 
been  intended  in  the  same  technical  sense," 
so  as  not  to  forbid  a  trial  on  holidays.  Mi- 
chel V.  Boxholm  Oo-Operative  Creamery, 
105  N.  W.  323,  324, 128  Iowa,  706,  5  Ann.  Cas. 
918 

HELL 

"The  word  'hell*  is  a  synonym  for  all 
that  is  evil  and  corrupt  in  the  grossest  and 
basest  sense  of  those  terms."  The  words 
"they  make  these  little  children  as  corrupt 
as  the  fountains  of  hell,"  if  meaningless 
alone,  taken  in  connection  with  a  statement 
that  plaintiff  had  been  bribed  to  testify  as  a 
witness  against  one  party  and  in  the  interest 
of  his  adversary,  impute  perjury  and  are 
libelous.  Atlanta  News  Pub.  Co.  v.  Medlock, 
51  S.  B.  756,  758,  123  Ga.  714,  3  L.  B.  A.  (N. 
S.)  1139. 

HELLER 

The  court  may  take  Judicial  notice  that 
a  "Heller"  is  a  modern  Austrian  copper  coin, 
one  two-hundredth  of  a  crown,  that  its  na- 
tional equivalent  is  one  two-hundredth  of  a 
florin,  and  its  United  States  equivalent  one- 
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quarter  of  a  cent,  and  that  It  is  current 
Czemey  v.  Haas,  129  N.  Y.  Supp.  537,  541, 
144  App.  Diy.  43a 

HELP 

HELPER 

The  "helper"  of  an  operator  or  pressman 
of  a  printing  press  is  sometimes  called  a 
"press  feeder."  Doerr  ▼.  Daily  News  Pub. 
Co.,  106  N.  W.  1044,  97  Minn.  248. 

Persons  who  haul  ore  and  dump  it  in  the 
furnace  at  a  smelter  are  known  as  "helpers." 
Kotera  v.  American  Smelting,  etc.,  Co.,  114  N. 
W.  945,  946,  80  Neb.  648. 

HEIiPIiESS 

The  Century  Dictionary  defines  "help- 
less" to  mean  'incapable  of  acting  without 
assistance ;  incapable  of  self-support  or  self- 
defense;  feeble;  dependent;  as,  a  helpless 
babe;  a  helpless,  shiftless  fellow."  Webster 
defines  the  word  as  meaning  "destitute  of 
help  or  strength;  unable  to  help  or  defend 
one's  self;  needing  help;  feeble;  weak; 
as,  a  helpless  infant"  As  these  definitions 
show  a  wide  range  of  application  to  the  word 
"helpless,"  an  allegation,  in  an  action  for  the 
ejection  of  a  passenger,  that  plaintiffs  hus- 
band was  "almost  in  a  helpless  condition," 
without  alleging  whether  he  was  sick  or 
drunk  or  lame,  or  any  fact  on  which  help- 
lessness was  predicated,  was  subject  to  de- 
murrer as  not  being  sufficiently  specific  to 
enable  defendant  to  prepare  its  defense. 
Macon,  D.  &  S.  R.  Co.  v.  Moore,  54  S.  E. 
700,  703,  125  Ga.  810. 

HEMATITE  IRON  ORE 

Not  dutiable  as  pigments,  see  Pigments. 

HEN 

HEN  HOUSE 

"A  chicken  or  'hen  house*  is  a  building 
which  is  of  a  permanent  and  substantial  kind 
and  is  well  known  in  communities  where 
poultry  is  raised  as  the  building  in  which 
chickens  and  other  poultry  are  housed."  In- 
dictment for  burglary  of  a  chicken  or  hen 
house  need  not  allege  that  the  house  was  spe- 
cially made  to  keep  such  goods,  merchandise, 
or  other  valuable  things.  Lucas  v.  State, 
39  South.  821,  822,  144  Ala.  63,  3  U  R.  A. 
(N.  S.)  412. 

HENCEFORTH 

Hereafter  synonymous,  see  Hereafter. 

HENCHMAN 

A  remark  of  the  district  attorney  that 
a  witness  was  a  "henchman"  of  the  defend- 
ant was  not  objectionable,  the  word  "hench- 
man" being  used  in  the  sense  of  "friend." 


Davis  T.  States  106  &  W.  144^  145,  52  Tex. 
Cr.  B.  14a 

HER 

HEB  OWN  VSB 

See  For  Her  Own  Uaa 

HERD 

Driving  sheep  from  one  range  to  another 
is  not  "herding"  them,  within  Rev.  St  1887, 
i  1210,  making  it  unlawful  for  any  person  to 
herd  sheep  on  the  land  of  others.  Phipps  t* 
Grover,  75  Pac  64,  66»  9  Idaho,  416. 

V 

HEREAFTER 

See  Now  or  Hereafter. 

The  word  **hereafter"  has  a  distinct 
meaning  in  our  language  and  pertains  to 
something  that  will  occur  in  the  future. 
Webster  defines  it  as  a  future  existence  or 
state;  in  time  to  come  or  some  future  time 
or  state,  where  uhder  the  terms  of  an  orig- 
inal contract  10  per  cent  of  the  contract 
price  was  to  be  retained  until  the  final  com- 
pletion of  the  work  and  an  assignment  of 
the  contract  provided  that  the  assignee 
should  have  all  the  compensation  "thereaft- 
er accruing"  the  words  "thereafter  accruing" 
reserved  the  10  per  cent  earned  at  the  time 
of  the  assignment  of  the  contract  to  the  as- 
signor. Ercanbrack  t.  Faris,  79  Pac.  S17, 818, 
10  Idaho,  584. 

The  word  "hereafter,"  as  used  in  Laws 
1891,  p.  12,  providing,  that  hereafter  in  all 
cities  of  the  second  class  after  an  excise  li- 
cense has  once  been  granted  to  any  person  it 
shall  not  be  requisite  in  order  to  give  Jn- 
risdlction  to  grant  renewals  that  a  new  ap- 
plication recommended  by  freeholders  shall 
be  presented,  indicates  an  intent  to  confer 
Jurisdiction  to  renew  licenses  when  certain 
enumerated  occurrences  shall  have  happened 
in  the  future,  and  does  not  apply  to  existing 
licenses  granted  on  past  reoonmiendations. 
Williams  V.  City  of  Bayonne,  26  AtL  407,  409, 
55  N.  J.  Law,  60. 

Under  Free  Coal  Act  Jan.  15, 1903,  a  189, 
I  2,  32  Stat  773,  prescribing  that  the  pro- 
vision in  the  tariff  act  of  1897  for  a  duty  on 
coal  "shall  not  hereafter  be  construed  to  au- 
thorize the  imposition  of  any  duty  upon  an- 
thracite coal,"  the  term  "hereafter"  was  not 
intended  to  be  retroactive,  and  did  not  apply 
to  coal  imported  before  that  date.  Peridns 
Co.  V.  United  States,  180  Fed.  935,  937. 

Under  Act  May  27,  1908,  c.  205,  §  2,  35 
Stat  404,  amending  Customs  Administrative 
Act  June  10,  1890^  c  407,  \  15,  26  Stat  138, 
it  was  prescribed  that  "hereafter"  the  par- 
ties litigant  should  be  required  to  introduce 
all  their  evidence  before  the  Board  of  Gener- 
al Appraisers,  and  cut  off  the  right  under 
said  amended  act»  of  a  new  trial  in  the  Cir- 
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colt  Cknirt  on  appeal  from  the  board.  Held, 
that  this  proylsU>n  applied  to  cases  decided 
by  the  board  after  May  27, 1908,  eren  though, 
prior  to  that  date,  they  had  arisen  and  been 
submitted  to  the  board  for  decision.  Beer  v. 
United  States,  181  Fed.  402,  403. 

Hencef  ortli  synonymous 

The  word  "hereafter,"  as  used  in  a  stat- 
ute providing  "that  hereafter  in  all  prosecu- 
tions for  murder,  treason,  or  any  offense, 
punishable  by  death  or  confinement  in  the 
public  jail  and  penitentiary  house,  the  venire 
facias  shall  command  the  sheriff  or  other 
officer,  charged  with  its  execution,  to  sum- 
mon 24  good  and  lawful  men,"  Is  syi^onymous 
with  the  word  "henceforth,"  and  is  equiva- 
lent to  the  phrase  "from  and  after  the  pas- 
sage of  this  act,"  and  speaks  of  the  time 
when  the  law  shall  take  effect,  and  not  of  the 
cases  to  which  It  shall  be  applied.  It  took 
effect  Instantly  and  operated  Immediately  on 
all  cases  vrithln  its  scope.  Perry  v.  Com- 
monwealth, 3  Grat.  (44  Va.)  632,  635. 

As  relatiiie  to  taking  effect  of  statute 

The  word  "hereafter,"  as  used  In  Code 
Civ.  Proc.  t  376,  relating  to  limitation  on 
Justice's  judgments  "hereafter"  docketed,  re- 
lates to  the  time  when  such  provision  took 
effect  McMahon  v.  Arnold,  94  N.  Y.  Supp. 
775,  776,  107  App.  Dlv.  132. 

Sess.  Laws  1809,  p.  235,  No.  155,  {  1,  pro- 
viding that  no  action  shall  **hereafter*'  be 
brought  in  any  court  of  the  state  for  personal 
injuries  unless  brought  within  three  years 
from  the  occurrence  on  which  the  claim  is 
founded,  affects  only  such  causes  of  action  as 
accrued  after  the  I'aw  took  effect.  Hathaway 
V.  Washington  Milling  Co.,  103  N.  W.  164, 166, 
139  Mich.  708. 

Section  11,  Act  March  22,  1007  (Laws 
1907,  p.  535),  to  regulate  common  carriers, 
provided  for  a  State  Railroad  Commission 
composed  of  three  commissioners  to  be  elect- 
ed at  the  following  general  election  for  two, 
four,  and  six  years,  one  commissioner  being 
thereafter  elected  at  each  general  election 
for  six  years.  Section  11  of  Laws  1910,  p. 
51,  provides  for  three  commissioners,  "who 
shall  hereafter  be  appointed  by  the  Govern- 
or," one  to  be  appointed  for  a  term  beginning 
on  the  second  Tuesday  in  January  1911,  and 
one  every  two  years  thereafter.  This  act 
went  into  effect  February  15,  1911,  previous 
to  which  date  the  commissioner  elected  un- 
der the  earlier  act  had  taken  office  for  the 
term  commencing  on  the  second  Tuesday  in 
January.  Held,  that  the  provision  for  the 
appointment  of  the  commissioner  by  the  Gov- 
ernor for  that  term  was  Inoperative  because 
lmi)ossible  to  carry  out,  the  word  "hereafter'* 
referring  to  a  time  subsequent  to  February 
15,  1911,  at  which  time  there  was  no  vacan- 
cy, and  hence  the  commissioner  elected  un- 
der the  old  act  was  entitled  to  the  office  for 
the  six  year  term.  Kendall  v.  People,  125 
Pac.  586,  589,  53  Colo.  100. 


Where  there  had  been  a  crossing  OTor 
a  railroad  by  a  road  leading  from  an  old  fer- 
ry, and  a  contemplated  crossing  over  the  rail'- 
road  was  In  a  different  place  on  the  tracks, 
and  was  intended  to  accommodate  more 
people,  and  was  made  at  a  highway  leading 
from  a  bridge  in  course  of  construction  near 
the  exit  from  the  bridge,  it  was  a  crossing 
"hereafter  established,"  vdthln  the  meaning 
of  Act  June  7,  1901  (P.  L.  531),  providing 
that  all  crossings  "hereafter  established" 
shall  be  above  or  below  grade.  Pennsylvania 
R.  Co.  V.  Bogert,  69  AtL  100,  102,  209  Pa. 
589. 
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As  indicatijie  acts  ia  prteseiiti 

Where  the  local  authorities  of  a  town 
resolv^  that  "consent  Is  hereby  given"  to  a 
traction  company  to  construct  a  railroad, 
such  phrase  imparted  a  present  grant  and 
conditions  attached  were  to  be  construed  as 
subsequent  Manton  v.  South  Shore  Trac- 
tion Co.,  104  N.  Y.  Supp.  612,  613  (citing  Re- 
gan V.  Walker,  1  Wis.  527;  Schulenberg  v. 
Harriman,  21  ^all.  [88  U.  S.]  44-60,  22  L. 
Ed.  551;  Leavenworth,  L.  &  G.  R  Co.  v. 
United  States,  92  U.  S.  741,  23  L.  Ect  634). 

The  words  "hereby  granted,"  In  an  act 
granting  a  right  of  way,  import  an  immediate 
transfer  of  Interest  so  that  when  the  route 
is  definitely  fixed  the  title  attaches  from  the 
date  of  act.  Okanogan  County  v.  Cheetham, 
80  Pac.  262,  263,  37  Wash.  682,  70  L.  R.  A. 
1027  (quoting  and  adopting  St.  Joseph  &  D. 
C.  R.  Co.  V.  Baldwin,  103  U.  S.  426,  26  L.  Ed. 
578). 

HEREDITAMENT 

See  Incori)oreal  Hereditament 

• 

'Tenements  and  hereditaments"  include 
every  species  of  realty,  as  well  corporeal  as 
Incorporeal.  In  re  Handley's  Estate,  57  AtL 
755,  757,  208  Pa.  388. 

The  term  ''hereditaments"  includes  "any- 
thing that  may  be  Inherited,  be  it  corporeal 
or  IncorporecJ,  real,  personal,  or  mixed.  The 
word  is  almost  as  comprehensive  as  'proper- 
ty.' "  Moore  v.  Sharpe,  121  S.  W.  341,  344, 
91  Ark.  407,  23  L.  R.  A.  (N.  S.)  937  (quoting 
and  adopting  definition  in  And.  Law  Diet). 

The  word  "land"  comprehends  ground, 
soil,  or  earth,  pastures,  woods,  springs,  wells, 
lakes,  ponds,  and  all  things  which  have  be- 
come a  fixed  part  of  the  soil.  The  word 
"tenement,"  In  its  ordinary  meaning,  means 
a  "house,"  which  is  the  subject  of  tenure, 
and  Includes,  not  only  corporeal  heredita- 
ments, which  are  or  may  be  held,  but  also  ail 
inheritances  Issuing  out  of  any  of  these  in- 
heritances, or  concerning  or  annexed  to  or 
exercised  within  the  same,  though  they  lie 
not  In   tenure.    "Tenement"   ia  a  word    of 
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greater  scope  than  ''lands/'  and  though,  in 
its  vulgar  acceptation,  is  only  applied  to 
houses  and  other  buildings,  yet,  in  its  origi- 
nal, proper,  and  legal  sense,  it  signifies  any- 
thing that  may  be  holden,  provided  it  be  of  a 
permanent  nature,  whether  of  a  substantial 
and  sensible,  or  of  an  unsubstantial,  ideal, 
kind.  The  term  "hereditaments"  includes 
rights  unconnected  with  land,  but  generally 
used  as  the  widest  expression  for  real  proper- 
ty of  all  kinds,  being  divided  into  real  heredit- 
aments, which  are  lands  and  tenements,  and 
personal  hereditaments,  which  are  rights  con- 
cerning neither  lands  nor  tenements.  As  so 
defined,  neither  the  term  "tenement"  nor 
"herefUtament"  includes  in  law  a  lease  of 
lands  for  years.  Orchaa^  v.  Wright-Dalton- 
Bell-Anchor  Store  Co.,  125  S.  W.  486,  494, 
225  Mo.  414,  20  Ann.  Oas.  1072. 

HEREDITARY 

HEREDITARY  SUCCESSION 

"Hereditary  succession"  Is  the  title  where- 
by a  person  on  the  death  of  his  ancestor  ac- 
quires his  estate  as  his  heir  at  law.  Parrish 
V.  Mills,  106  S.  W.  882.  886,  101  Tex.  276 
(quoting  and  adopting  Barclay  v.  Cameron, 
25  Tex.  233);  Hannon  v.  Southern  Pac  R. 
Co.,  107  Pac.  335,  338,  12  Cal.  App.  350. 

HEREIN 

Provision  in  a  contract  between  a  city 
and  a  railroad  company,  requiring  the  com- 
pany to  change  street  grades  for  the  purpose 
of  elevating  its  tracks,  that  each  party  to  the 
contract  should  proceed  to  perform  "the  acts 
herein  required"  to  be  done,  does  not  bind 
the  city  to  pass  an  ordinance  changing  the 
street  grade,  such  act  not  being  mentioned 
in  the  contract.  United  New  Jersey  K.  & 
Canal  Co.  v.  Lewis,  50  Atl.  227,  228,  68  N.  J. 
Eq.  437. 

Where  *  a  deed  contained  the  words 
"grant,  bargain  and  sell,"  and  thus  included 
the  statutory  covenants  raised  by  those 
words  and  also  a  single  covenant  of  special 
warranty  referring  to  the  covenants  "herein," 
such  words  had  reference  to  the  implied  cove- 
nants and  limited  their  operation;  the  deed 
containing  no  other  covenants.  Miller  v. 
Bayless,  92  S.  W.  482,  484,  194  Mo.  630. 

• 
As  relating;  to  act 

In  Bankr.  Act  July  1,  1898,  30  Stat.  555, 
I  38a,  cl.  4,  which,  with  stated  exceptions,  au- 
thorizes referees  to  perform  such  part  of  the 
duties  conferred  on  courts  of  banl^ruptcy  as 
shall  be  prescribed  by  their  rules  or  orders, 
"except  as  herein  otherwise  provided,"  the 
word  "herein"  refers  to  the  entire  act,  in- 
cluding the  general  orders  prescribed  by  au- 
thority of  section  30,  and  the  provision  must 
be  construed  in  connection  with  General  Or- 
der 12,  I  8  (89  Fed.  vU ;  18  Sup.  Ct  vi),  which 


denies  to  a  referee  Jurisdiction  to  grant  an 
injunction  to  stay  proceedings  of  a  court  or 
officer  of  the  United  States  or  of  a  state 
In  re  Berkowitz,  143  Fed.  598,  60L 

As  relating  to  other  proTlsions 

St  1906,  c.  291,  I  10,  provides  that  the 
police  commissioner  of  the  city  of  Boston 
shall  appoint  a  trial  board,  composed  of  three 
captains,  to  hear  the  evidence  in  such  com- 
plaints against  members  of  the  force  as  the 
commissioner  may  deem  advisable  to  refer 
to  the  board,  and  that  the  board  shall  report 
its  findings  to  the  commissioner,  who  may  re- 
view the  same  and  take  such  action  as  lie 
may  deem  advisable;  and  it  is  provided  that, 
"except  as  othervrtse  provided  herein,**  all 
the  powers  previously  conferred  on  the  board 
of  police  are  conferred  on  the  police  commis- 
sioner. Under  the  former  statute  the  power 
to  hear  and  determine  everything  under  a 
complaint  against  a  member  of  the  force  "was 
lodged  in  the  board  of  police,  and  the  police 
commissioners  issued  licenses  for  the  sale  of 
intoxicating  liquor,  which  power  by  chapter 
291  is  conferred  on  a  licensing  board.  Held, 
that  a  contention  that  the  word  "herein" 
meant  merely  in  section  10,  so  that  the  re- 
quirement of  a  trial  board  prevented  the 
commissioner  from  exercising  the  pow^er 
formerly  belonging  to  the  board  of  police  'was 
without  merit  and  the  commissioner  may 
hear  complaints,  and,  after  a  finding  of  "guil- 
ty," discharge  the  member,  without  referring 
the  complaint  to  the  trial  board.  Welcii  v. 
O'Meara,  81  X.  E.  264,  265,  195  Mass.  541. 

WEREJS  NAMED 

A  testatrix,  after  giving  legacies  to  nu- 
merous persons,  tbost  of  whom  were  related 
to  her  by  consanguinity,  and  the  rest  as  rela- 
tives of  her  deceased  husband,  directed,  ''any 
money  after  my  debts  and  expenses  are  paid 
to  be  divided  between  .my  heirs  by  my  family 
herein  named,"  excepting  N.,  who  was  one 
of  the  legatees  related  to  her  by  blood.  Held 
that  the  fact  that  the  words  "herein  named" 
immediately  follow  the  word  **family"  does 
not  give  to  that  word  a  meaning  broad  enough 
to  embrace  all  the  legatees  named,  as  the 
words  "herein  named'*  may  as  well  have  been 
used  to  modify  the  whole  clause  "my  heirs 
by  my  family"  as  the  words  "my 'family*' 
alone.  Therefore  "my  heirs  by  my  family 
herein  named"  did  not  embrace  those  lega- 
tees who  were  related  to  the  testatrix's  de- 
ceased husband  only,  and  those  of  the  lega- 
tees named  in  the  will,  except  N.,  take  un- 
der such  clause  who  would  have  been  entltle<l 
to  the  estate  had  the  testatrix  died  intestate, 
in  the  proportions  in  which  they  would  take 
under  the  statute  of  distributions.  Jacobs 
V.  Prescott,  65  AU.  761,  762,  102  Me.  63. 

HEREIN  PROVIDED 

See  As  Herein  Provided. 

^:xcept  as  herein  provided,  see  Except. 
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Testator  devised  all  of  his  real  estate  to 
his  wife  for  life,  and  then  gave  his  "wife, 
hereinafter  appointed  executrix,"  full  power 
to  sell  and  dispose  of  any  and  all  of  the  real 
estate.  Held,  that  the  words,  "hereinafter 
appointed  executrix,*'  were  merely  descrip- 
tive of  the  person  and  not  of  rne  capacity  in 
which  the  wife  was  to  act  in  making  sales  of 
the  property,  and  therefore  did  not  limit  the 
power  of  sale  to  his  wife  while  acting  as  ex- 
ecutrix. Stafford  v.  Washburn,  130  N.  Y. 
Supp.  571,  575,  145  App.  Div.  784. 


it 


'Hereinbefore'  has  a  settled  meaning. 
Webster's  definition  is:  *In  the  preceding 
part  of  this  (writing,  document,  speech,  and 
the  like).*  The  Century  Dictionary  and  Cy- 
clopedia defines  it:  'Before  In  this  (state- 
ment, narrative,  or  document);  referring  to 
something  already  named  or  described.'  4 
Words  and  Phrases,  p.  3283,  gives  numerous 
definitions  by  the  courts,  all  in  accordance 
with  those  of  the  lexicographers."  Taylor  v. 
Insurance  Co.  of  North  America,  105  Pac. 
354,  361,  25  OkL  92,  138  Am.  St  Rep.  906. 

"Hereinbefore  provided,**  in  Rev.  St  c.  29, 
§  40,  providing  that  no  person  shall  by  him- 
self, clerk,  servant,  or  agent,  directly  or  in- 
directly, sell  any  Intoxicating  liquors  except 
as  hereinbefore  provided,  relates  back  to  sec- 
tion 26  of  the  chapter,  which  provides  that 
the  selectmen  of  any  town  and  the  mayor  and 
^Idermen  of  any  dty  may  appoint  some  suit- 
able person,  agent  of  the  town  or  city  to  sell 
intoxicating  liquors  purchased  by  them  ac- 
cording to  law,  to  be  used  for  medicinal,  me- 
chanical, and  manufacturing  purposes,  and 
no  other,  and  all  sales  of  intoxicating  liquors 
except  those  made  by  a  duly  appointed  anct 
qualified  town  or  city  agent  are  in  violation 
of  law.  State  v.  Intoxicating  Liquors  and 
Vessels,  63  AtL  666,  667,  101  Me.  161« 

HERETOFORE 

See  As  Heretofore. 

The  word  "heretofore,"  as  used  in  an 
information  alleging  the  offense  to  have  been 
committed  "heretofore"  on  a  date  specified, 
which  is  the  same  as  the  date  of  the  filing  of 
the  information,  is  equivalent  to  a  direct  al- 
legation that  the  offense  was  committed  an- 
terior to  the  filing  of  the  information.  Miller 
V.  Stote,  115  S.  W.  578,  579,  55  Tex.  Cr.  R. 
174 ;   Wilson  v.  State,  15  Tex.  App.  150,  155. 

The  word  "heretofore,**  as  used  in  Laws 
1903,  p.  9,  c.  7,  authorizing  every  dty  hereto- 
fore incorporated  under  a  special  charter 
having  less  than  10,000  inhabitants  to  be  de- 
termined by  the  last  preceding  United  States 
census,  and  having  power  to  make  special  as- 
sessments to  construct  sewers,  to  make  such 
assessments  in  a  specified  maimer,  adds  noth- 
ing whatever  to  the  limitation  of  the  class. 


The  only  cities  under  special  charter  were 
those  theretofore  incorporated,  and  no  other 
city  was  permitted  by  the  Constitution  to  be 
so  incoriwrated  thereafter.  Had  the  word 
been  omitted,  the  class  would  have  been  pre- 
cisely the  same.  McGarvey  v.  Swan,  96  Pac. 
697,  704, 17  Wyo.  120. 

Ck)nst.  art.  2,  §  28,  as  amended,  which 
provides  that  the  right  of  trial  by  jury  as 
heretofore  enjoyed  shall  remain  inviolate, 
but  that  a  jury  for  the  trial  of  criminal  or 
civil  cases,  in  courts  not  of  record  may  con- 
sist of  less  than  12  men  as  may  be  prescrib- 
ed by  law,  and  that  a  two-thirds  majority  of 
such  number  prescribed  by  law  concurring 
may  render  a  verdict  in  all  civil  cases,  and 
that,  In  the  trial  by  jury  of  all  civil  cases 
in  courts  of  record,  three-fourths  of  the 
number  of  the  jury  concurring  may  render  a 
verdict,  is  not  limited  to  the  rights  of  trial 
by  jury  given  by  the  common  law ;  the  word 
"heretofore"  meaning  before  and  up  to  the 
time  the  Constitution  was  adopted,  and  ap- 
plying to  all  civil  cases  wherein,  at  the  time 
of  its  adoption,  the  right  to  a  trial  by  jury 
existed,  whether  given  by  common  law  or 
by  statute,  and  hence  includes  an  insanity 
inquiry  Instituted  under  Rev.  St.  1909,  §  474, 
the  right  to  jury  trial  in  such  proceeding 
having  existed  prior  to  the  adoption  of  the 
Constitution.  State  ex  rel.  Peper  v.  Holt- 
camp,  138  S.  W.  521,  522,  235  Mo.  232. 

Where  two  orders  extending  the  time 
for  making  and  serving  a  case-made  are 
made  on  the  same  day,  one  granting  a  60- 
day  extension  from  the  date  of  the  order, 
and  the  other  30  days  from  "the  time  here- 
tofore granted,'*  and  an  order  of  a  prior  date 
extending  the  time  had  been  made.  The 
word  '^heretofore"  in  such  case  will  be  con- 
strued to  mean  any  time  previous  to  the 
day  of  the  making  of  the  order,  and  will  not 
include  time  in  addition  to  that  contained  in 
another  oruer  made  on  the  same  day.  Woods 
V.  Coleman,  122  Pac.  284,  235,  32  Okl.  244. 

A  will  provided  that  "any  note  or  notes 
signed  by  me  in  favor  of  any  person  or  per- 
sons and  made  payable  by  the  terms  thereof 
after  my  decease  be  recognized  and  treated 
as  bequests  in  behalf  of  the  payees  therein 
respectively  designated,**  to  be  paid  out  of 
the  estate,  and  further  provided  "I  have 
heretofore,  and  may  hereafter  adopt  this 
means  of  designating  the  persons  I  wish  to 
be  numbered  as  beneficiaries  under  my  last 
will.'*  Held,  that  the  will  referred  to  the 
notes  "heretofore**  made  as  then  in  existence, 
so  as  to  incorporate  them  as  a  part  of  the 
will;  "heretofore"  meaning  "in  time  past;" 
"previous  time;'*  "previously.**  Keeler  v. 
Merchants'  Loan  &  Trust  Co.,  97  N.  R  1061, 
1064,  253  lU.  528;  In  re  Sexton's  Estate,  162 
111.  App.  222. 

Subjeot-matter  of  Btatnte  related  to 

The  words,  "heretofore  erected,"  as  in 
the  act  concerning  roads  (Rev.  p.  1010»  i  79), 
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forbidding  the  pulling  down  or  remoTal  of 
liny  dwelling  house,  etc.,  heretofore  erected 
and  which  may  encroach  upon  any  highway, 
refer  to  the  time  of  the  laying  out  of  the 
roads  and  not  to  the  time  of  the  passage  of 
the  act.  Stete  ▼.  Troth,  34  N.  J.  Law,  877, 
382. 

As  theretofore 

A  contract  for  the  sale  of  land  for  $40,- 
000,  payable  In  four  equal  payments,  requir- 
ed the  purchaser  to  pay  "$10,000  (In  addition 
to  the  sum  of  $10  herein  paid),"  etc.,  and 
provided  that  all  sums  paid  herein  shall  ap- 
ply to  the  purchase  price,  but.  If  the  pur- 
chaser falls  to  comply  with  the  conditions 
herein  set  forth,  payments  "heretofore"  re- 
ceived, are  to  be  forfeited  as  liquidated  dam- 
ages. Held,  on  forfeiture  after  two  pay- 
ments, the  word  "heretofore"  would  not  be 
construed  to  limit  the  defendant's  right  to 
the  $10  parenthetically  referred  to  as  "here- 
in paid,"  but  would  be  rejected  as  unneces- 
sary or  read  as  "theretofore,"  and  include 
the  $20,000  paid.  Skookum  Oil  Co.  v.  Thom- 
as, 123  Pac.  363,  366,  162  Oal.  539. 

HEREUNDER 

A  lease  for  a  fixed  term,  with  the  priv- 
ilege of  extending  it  for  a  fixed  period,  on 
the  lessee  so  electing  a  specified  time  before 
the  "expiration  of  the  original  term,"  stip- 
ulated that  in  the  event  of  the  total  destruc- 
tion of  the  premises  the  lease  should  termi- 
nate and  the  parties  be  freed  from  all  lia- 
bility "hereunder";  that  the  lessee  should 
make  Improvements;  that  "at  the  expiration 
of  the  original  term,  ♦  ♦  ♦  viz.,  the  term 
expiring  on"  a  designated  date,  the  lessor 
would  pay  to  the  lessee  the  cost  of  the  im- 
provement ;  that  the  lessee  "at  the  expiration 
of  said  term"  should  produce  the  original 
vouchers  for  the  money  expended  In  the  im- 
provements, etc  The  premises  were  totally 
destroyed  before  the  expiration  of  the  orig- 
inal term.  Held,  that  the  lessee  could  not 
recover  the  cost  of  the  improvements  made 
by  him;  the  phrase  "expiration  of  the  term" 
meaning  the  termination  of  the  original  term 
by  lapse  of  time,  and  the  word  "hereunder" 
referring  to  the  entire  lease.  Prlngle  v.  Wil- 
son, 104  Pac.  316,  317.  319,  156  CaL  313,  24 
L.  R.  A.  (N,  S.)  1090. 

HERITAGE 

HERITABLE  INTEBEST 

A  "heritable  Interest"  is  one  which  Is 
attached  to  the  ownership  of  land.  Hemsley 
V.  Marlborough  House  Ck).,  61  Aa  455,  456, 
68  N.  J.  Eq.  596. 

HERNIA 

There  Is  no  kinship  between  the  words, 
"orchitis,  'hernia,'  freezing,  and  sunstroke," 
and  no  sort  of  relationship  between  them 


and  the  words  '^toxicants,  sleepwalkliig; 
narcotics,"  etc.,  as  used  in  an  accident  pol- 
icy providing  that  the  insurance  shall  not 
cover  injuries  received  while  under  the  in- 
fluence of,  or  resulting  directly  or  indirect- 
ly from,  intoxicants,  sunstroke,  vertigo,  her- 
nia, or  any  disease  or  bodily  infirmity,  and 
the  phrase  "disease  or  bodily  infirmity*'  will 
not  be  limited  by  the  preceding  specific  ex- 
ceptions. Garr  v.  Pacific  Mut  Life  Ins.  Co., 
75  S.  W.  180,  183,  100  Mo.  App.  602. 

HERPETIFORMIS 

"Herpetiformis"  Is  a  skin  disease.  Hynds 
V.  Brooklj^n  Heights  R.  Co.,  97  N.  Y.  Supp. 
705,  706,  111  App.  Div.  339. 

HERRING 

Smoked  herring,  though  salted  before 
being  smoked,  are  not  dutiable  as  *lierrlngs, 
pickled  or  salted,"  under  Tarltf  Act  July  24, 
1897,  a  11,  {  1,  Schedule  G,  par.  260,  30  Stat. 
171,  being  a  commodity  distinct  therefrom 
both  commercially  and  in  common  speech. 
MaUlage  v.  United  States,  139  Fed.  704. 

HERSELF 

See  For  Herself  and  Children. 

H  EXAMETH  YLENTETRAMI N 

As  medicinal  preparation,  see  Medicinal 
Preparation. 

HIDES 

"Hides"  are  distinguishable  from  "skins" 
by  weight.  If  they  weigh  more  than  12 
pounds,  they  are  known  as  "hides";  if  less, 
.they  are  known  as  "skina"  An  importer's 
protest  against  the  liquidation  of  his  entry 
of  hides  and  skins  "each  of  which  weighs 
under  12  pounds;  looking  to  you  for  the 
refund  of  duty  on  these  99  skins,''  is  a  suffi- 
cient reference  to  the  provisions  In  tlie  Free 
List  Tariff  Act  for  skins  of  aU  kinds.  United 
States  V.  Helmrath,  145  Fed.  36,  75  C.  C.  A. 
261. 

HIDES  OF  OATTLE 

The  term  "hides  of  cattle,**  In  Tariff 
Act  July  24,  1897,  c.  11,  S  1,  Schedule  N,  par. 
437,  30  Stat.  192,  Is  not  used  in  a  commercial 
sense,  but  according  to  the  ordinary  diction- 
ary meaning  of  the  words,  and  refers  to  the 
hides  of  domesticated  animals  of  the  bovine 
species,  including  those  of  the  B2ast  India 
buffalo.  ''Cattle**  are  "domesticated  bovine 
animals,  as  oxen,  cows,  bulls,  and  calves"  or 
"live  stock;  domestic  quadrupeds  which  serve 
for  tillage  and  other  labor  or  as  food  for 
man."  In  popular  speech  the  term  "cattle** 
is  used  in  the  United  States  in  a  restricted 
sense  and  is  more  specinily  applied  'to  the 
group  of  so-called  atrrightback  "cattle"  (cows^ 
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oxen,  steers,  and  balls)  as  distinguished  from 
the  hump  cattle  of  India  and  AMca.  United 
States  V.  SchmoU,  164  Fed.  734,  735  (dtlng 
Rossbach  v.  United  States,  116  Fed.  781;  J. 
H.  Rossbach  &  Bro.  v.  United  States,  122 
Fed.  1020,  57  C.  C.  A.  678;  United  States  v. 
Winter  &  SmllUe,  184  Fed.  841,  67  C.  C.  A. 
437);  SchmoU  v.  United  States,  157  Fed.  1005, 
85  C.  C.  A.  679. 

The  hide  of  the  mud  buffalo  of  the  Straits 
Settlements,  an  animal  killed  In  the  chase.  Is 
not  within  the  provision  for  "hides  of  cat- 
tle" in  Tariff  Act  July  24,  1897,  c.  11,  (  1, 
Schedule  N,  par.  437.  30  Stat  151,  but  is 
free  of  duty  under  section  2,  Free  List,  par. 
664,  30  Stat  194,  covering  "hides  not  spe- 
cially provided  for."  United  States  v.  Win- 
ter &  Smillle,  134  Fed.  841,  842,  67  0.  0,  A. 
437. 

HIGH 

See  As  High  Aa. 

HIGH  CARE 

**High  care,"  used  In  an  instruction  re- 
quiring the  Jury  to  believe  that  plaintiff  used 
that  high  care  which  a  person  of  ordinary 
prudence  would  have  used,  conveys  the  Idea 
that  a  higher  degree  of  care  than  ordinary 
care  was  imposed  by  law  on  him  In  that  re- 
spect. If,  Indeed,  it  did  not  actually  have  that 
effect  St  John  v.  Gulf,  €.  &  S.  F.  Ry.  Co. 
(Tex.)  80  S.  W.  235,  237. 

HIGH  OBIMES  ANB  MISDEMEANOB8 

Const  U.  S.  art  4^  i  2,  provides  for  ex- 
tradition of  a  person  charged  with  treason, 
felony  or  other  crime.  Gen.  St  1902,  {  1566, 
provides  that,  when  a  demand  shall  be  made 
on  the  Governor  by  the  executive  authority 
of  another  state  for  the  surrender  of  a  per- 
son charged  in  such  state  with  any  **hlgh 
crime,"  certain  proceedings  shall  be  had 
thereon,  and.  If  the  Governor  shall  find  that 
the  demand  Is  conformable  to  law  and  ought 
to  be  complied  with,  he  shall  issue  his  war- 
rant, etc.  Held,  that  the  words  "high  crime" 
as  so  used  were  Intended  to  be  synonymous 
with  the  word  "crime"  as  used  in  the  federal 
Constitution,  and  hence  were  sufficient  to  in- 
clude a  conspiracy,  whether  It  was  a  felony 
or  a  misdemeanor.  Ross  v.  Crofutt,  80  Atl. 
90,  91,  84  Conn.  370,  Ann.  Ca&  1912C,  1295. 

The  term  "high  mtsdemeanovs"  Includes 
criminal  libel.  Robert  v.  Police 'Court  of 
City  and  County  of  San  Francisco,  82  Pac. 
838,  889,  148  Cal.  131. 

HIGH  DEGBEE  OF  CARE  AND  DIU- 
GEECE 

The  term  "high  degree  of  care,"  when 
used  in  an  instruction  which  gave  no  stand- 
ard of  care,  and  thus  deprived  a  comparison 
between  "ordinary  care"  and  a  "high  degree 
of  care,"  held  not  to  be  the  legal  equivalent 
of  "reasonable  care.**    Van  Blarcom  v.  Cen- 


tral Ry.  Co.  of  New  Jersey,  60  AtL  182,  72 
N.  J.  Law,  33. 

Electric  companies  are  bound  to  use  rea- 
sonable care  in  the  construction  and  mainte- 
nance of  their  lines  and  apparatus.  This 
care  varies  with  the  risks  to  be  apprehended 
from  negllgenca  Where  the  wires  carry 
strong  and  dangerous  currents  of  electricity, 
and  the  result  of  negligence  may  be  exposure 
to  death  or  serio&s  accident,  a  high  degree  of 
care  is  required.  Under  such  circumstances, 
"reasonable  care"  and  a  "high  degree  of  dil- 
igence" may.  be  deemed  to  be  synonymous. 
Gilbert  et  al.  v.  Duluth  General  Electric  Co., 
100  N.  W.  653,  655,  93  Minn.  99.  106  Am.  St. 
Bep.  480. 

HIGH  SCHOOL 

As  common  school,  see  Common  School. 
As  public  school,  see  Public  School. 
As  schoolhouse,  see  Schoolhouse. 
Establish  high  school,  see  Establish. 

Laws  1901,  p.  588,  c.  96,  as  amended  by 
Mws  1903,  p.  117,  c.  118,  i  4,  declares  that  by 
the  term  "high  school"  as  used  In  the  act 
is  understood  a  school  for  at  least  one  four 
years'  course,  properly  equipped  and  teaching 
such  subjects  as  are  required  for  admission 
to  college,  technical  school,  and  normal 
school.  New  Hampton  Institution  v.  North- 
wood  School  Dlst,  68  Atl.  538,  540,  74  N. 
H.  422. 

HIGH  SOHOOIi  BOAHD 

Pol.  Code,  I  1670,  subd.  7,  provides  that 
the  board  of  education  in  the  dty  where  a 
high  school  Is  established  shall  have  control 
of  that  school,  and  such  cmitrol  Is  to  be  had, 
not  as  a  board  of  education,  but  as  a  high 
school  board.  It  constitutes  a  board  of  edu- 
cation for  all  purposes  of  controlling  primary 
and  grammar  schools,  but  as  to  high  schools 
it  Is  regarded  as  constituting  the  "high  school 
board."  Such  a  distinction  Is  required  be- 
cause under  Municipal  Act,  |  798,  the  money 
obtained  under  the  general  levy  provided  for 
therein  Is  to  be  paid  out  under  the  order  of 
the  board  of  education,  under  Pol.  Code,  i 
1670,  subd.  18.  The  taxes  derived  under  sub- 
division 14  of  such  section  are  to  be  credited 
to  the  high  school  fund  and  paid  out  only  on 
the  warrants  of  the  high  school.  Brown  v. 
City  of  Visalia,  74  Pac.  1042,  1044,  141  CbV 
372. 

SCHOOL  BUILPING 

As  public  building,  see  Public  BuildiBg. 


The  term  "high  seas*'  includes  waters  en 
the  seacoast  and  without  the  boundaries  of 
low-water  mark.  United  States  v.  Newark 
Meadows  Imp.  Co.,  173  Fed.  426,  428. 

"After  passing  the  jurisdictional  limits 
of  a  state,  a  vessel  is  as  much  on  the  'high 
seas'  as  if  In  the  middle  of  the  ocean."  Rose 
V.  Himely,  4  Cranch,  241,  288,  2  L.  Ed.  606. 
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A  collision  which  occnrred  oif  a  foreign 
port,  although  within  a  marine  leagae  of  the 
coast,  was  nevertheless  on  the  "high  seas" 
for  the  purposes  of  jurisdiction  of  a  suit 
arising  therefrom.  The  Kaiser  Wilhelm  Der 
Grosse,  175  Fed.  215,  217. 

Bay,  inlet,  riTer,  etc. 

''High  seas,*'  as  used  in  determining 
whether  movables  taken  in  war  are  "booty," 
which  \b  the  term  used  when  they  are  taken 
on  land,  or  "prize,"  used  when  taken  on  the 
high  seas,  includes  coast  waters  without  the 
boundaries  of  low- water  mark,  though  with- 
in bays  or  roadsteads,  waters  on  which  a 
court  of  admiralty  has  jurisdiction.  United 
States  V.  Dewey,  23  Sup.  Ct.  415,  422,  188  U. 
S.  254,  47  L.  Ed.  463  (citing  United  States  v. 
Ross,  1  GalL  624,  27  Fed.  Cas.  899). 

Great  liakes 

Lake  Michigan,  which  lies  wholly  within 
the  territory  of  the  United  States,  is  not  a 
"high  sea"  in  the  sense  that  it  is  open  and 
uninclosed,  and  a  free  highway  of  adjoining 
nations  or  people.  It  is  under  the  exclusive 
dominion  of  the  United  States  and  Is  free  to 
the  commerce  of  other  nations  not  by  nature 
but  only  by  the  grace  of  our  government 
Bigelow  V.  Nickerson,  70  Fed.  113,  117,  17  C. 
C.  A.  1,  30  li.  R.  A.  336. 

Harliai 

"The  term  *high  seas'  includes  waters 
on  the  seacoast  without  the  boundaries  of 
low-water  mark;  and  the  waters  of  the  port 
of  Yokohama  constitute,  within  the  meaning 
of  the  statute  [providing  for  the  punishment 
of  murder  committed  on  the  high  seas],  high 
seas."  In  re  Ross,  11  Sup.  Ct  897,  902,  140 
U.  S.  471,  35  li.  Ed.  581. 

The  waters  inclosed  between  the  shore 
and  the  government  breakwaters  in  Lake 
Erie  at  the  port  of  Buffalo,  without  as  well 
as  within  the  line  designated  on  the  govern- 
ment chart  as  "Buffalo  Harbor  Line,"  con- 
stitute a  "haven,"  and  not  "high  seas,"  with- 
in the  meaning  of  Rev.  St.  §  5346  and  an 
assault  with  a  dangerous  weapon  committed 
on  a  vessel  belonging  to  the  United  States  or 
citizens  thereof  anchored  in  such  waters  is 
within  the  state,  and  not  the  federal,  juris- 
diction. Ex  parte  O'Hare,  179  Fed.  662,  663, 
103  0.  a  A.  220. 

As  mala  sea 

"Main  sea"  and  "high  sea"  are  synony- 
mous. United  States  v.  Newark  Meadows 
Imp.  Ck>.,  173  Fed.  426,  428. 


From  evidence  as  to  the  height  of  water 
In  a  lake  In  different  seasons  and  in  different 
years,  without  the  water  marks  on  the  soil 
or  their  elevation,  it  is  impracticable  to  lo- 
cate the  high- water  mark,  defined  as  the  line 
which  the  water  impresses  on  the  soil  as  the 
limit  of  its  dominion.    Merrill  v.  Board  of 


Sup'rs  of  Oerro  Gordo  Ck>unty,  125  N.  W.  222, 
224,  146  Iowa,  325. 

A  city,  in  using  a  lake  as  a  source  of  wa- 
ter supply  l9  not  entitled  to  flood  riparian 
lands  by  raising  the  level  by  means  of  a  dam 
to  the  highest  water  mark ;  the  "high-water 
mark"  to  which  Rem.  &  Bal.  Ck>de,  f  8005, 
permits  use,  meaning  the  ordinary  high-wa- 
ter mark.  Austin  v.  City  of  Belli ngham,  126 
Pac.  59,  61,  69  Wash.  677  (citing  4  Words  & 
Phrases,  p.  3290). 

Of  riTers 

Fresh  rivers  not  subject  to  tide  may 
rise  and  fall  at  certain  seasons  and  tlius 
have  defined  high  and  low  water  marks. 
The  "low-water  mark"  is  the  point  to  whicli 
the  river  recedes  at  Its  lowest  stage,  while 
the  "high-water  mark"  is  the  line  which  tlie 
river  Impresses  on  the  soil  by  covering  it  for 
sufiScient  periods  to  deprive  it  of  vegetation 
and  to  destroy  its  value  for  agriculture. 
State  ex  rel.  aUzens*  Electric  Lighting  & 
Power  Co.  v.  Longfellow,  69  S.  W.  374,  377, 
169  Mo.  109  (dtlng  Gould,  Waters  [3d  Bd.] 
145). 

"The  courts  have  attempted  to  define 
'high-water  mark'  as  the  point  below  whicb. 
the  presence  and  action  of  the  waters  Is  so 
common,  usual,  and  long  continued  in  ordi- 
nary years  as  to  mark  upon  the  soil  a  char- 
acter distinct  from  that  of  the  banks  ^B^th 
respect  to  vegetation  as  well  as  soU,  statins 
that  ordinary  low  water  or  low- water  mark 
was  the  point  at  which  the  water  receded  at 
Its  lowest  stage.  These  are  more  satisfac- 
tory definitions  than  those  which  leave  a 
strip  of  land  between  the  riparian  owners 
and  the  water."  City  of  Peoria  v.  Central 
Nat  Bank,  79  N.  E.  296,  299,  224  111.  43,  12 
L.  R.  A.  (N.  S.)  687  (citing  Famham,  Water 
&  Water  Rights,  |  67;  Gould,  Waters  [3d  Ed.] 
§  162;   Seaman  v.  Smith,  24  111.  521). 

By  "high-water  mark"  is  meant  tiioee 
points  along  the  shore  where  water  rises  to 
such  a  height  as  may  reasonably  be  antici- 
pated, but  does  not  include  such  extraordina- 
ry freshets  as  cannot  be  anticipated.  Erd- 
man  v.  Watab  Rapids  Power  CJo.,  127  N.  W. 
487,  480,  112  Minn.  175. 

As  determining  the  boundary  between 
the  land  of  a  riparian  owner  and  the  public, 
the  high-water  mark  of  a  river  not  affected 
by  the  tide  is  the  point  below  which  the  pres- 
ence and  action  of  the  water  are  so  common 
and  usual  and  so  long  continued  in  all  ordi- 
nary years  as  to  mark  on  the  soil  a  character 
distinct  from  that  of  the  banks  with  respect 
to  vegetation  and  the  soil  itself.  The  margin 
of  the  bed  of  a  river  which  lies  between  "high. 
and  low  water  mark  is  called  the  *l>eacli**  or 
"shore,"  which  is  actually  a  part  of  the  bed 
of  the  river,  and,  when  the  river  is  at  its  full 
flow,  whether  caused  by  the  tide  or  by  the 
natural  Increase  of  waters  by  rains,  floods, 
and  the  like,  filling  its  natural  bed  to  its  hlg^- 
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est  reach  of  flow.  It  marks  Its  high-water, 
while  its  lessened  rasge  of  flow  by  summer 
heats  shows  its  low-water,  marie  Sun  Dial 
Ranch  y.  May  Land  Co.,  119  Pac.  768,  761, 
ei  Or.  205. 

In  tidewatem 

The  term  'Tiigh-water  mark^*  with  ref- 
erence to  tidelands  is  the  line  on  the  shore 
which  is  reached  by  the  limit  of  the  flux  of 
the  usual  tide.  Taylor  Sands  Fishing  Co. 
V.  State  Land  Board,  108  Pac.  126,  127,  56 
Or.  157. 

HIOHBAIiL  8IONAI. 

One  of  the  uses  of  the  "Highball  signal" 
In  railroading  is  to  direct  the  engineer  on  a 
train  to  go  past  a  station  without  stopping. 
International  &  G.  N.  Ry.  Co.  y.  Stephenson, 
54  S.  W.  1086,  1087,  22  Teac  Civ.  App.  220. 

HIGHEST  ABOVE  BED  OF  BIVER 

The  bed  of  the  river  is  that  part  be- 
tween the  banks  worn  by  the  regular  flow  of 
the  water,  and  the  expression  "six  feet  in 
highest  above  the  bed  of  the  river*'  in  a 
grant  of  a  right  to  flow  land  by  a  dam  of 
that  height  means  six  feet  above  the  highest 
point  of  the  river  bed.  Halgh  v.  Lenfesty, 
87  N.  E.  962,  963,  239  111.  227. 

HIGHEST  AND  BEST  USE 

The  words  "highest  and  best,"  with  re- 
lation to  the  use  to  which  the  property 
sought  to  be  condemned  was  to  be  put,  means 
"highest  and  best"  in  a  financial  sense.  Frei- 
berg V.  South  Side  Elevated  R.  Co.,  77  N.  E. 
920,   922,  221  111.  508. 

HIGHEST  BIDDER 

See  Next  Highest  Bidder. 

Under  Pol.  Code,  {  3897,  providing  that, 
when  the  state  shall  become  the  owner  of 
property  sold  for  taxes,  the  tax  collector, 
in  reselling  it,  shall  sell  the  property  to  the 
highest  bidder  for  cash,  eta,  the  term  "high* 
est  bidder"  means  the  one  who  will  make  the 
highest  cash  bid  for  all  the  property,  and  not 
the  person  who  will  pay  all  the  tax  for  the 
least  amount  of  the  land.  Fox  v.  Wright,  91 
Pac.  1005,  1006,  152  CaL  59;  Merchants' 
Trust  Co.  V.  Wright,  U8  Pac.  517,  518,  161 
CaL  149. 

Under  Laws  1898,  c.  182,  as  amended, 
^ving  cities  of  the  second  class  auUiority 
to  sell  a  franchise  at  public  auction  to  the 
"highest  bidder,"  the  personnel  of  the  bidder 
is  Immaterial,  and  the  highest  bid  must  be 
accepted  though  the  bidder,  b^ng  a  natural 
person,  was  unable,  under  the  law,  to  con- 
struct and  maintain  the  works  or  road  to 
be  operated  under  the  franchise.  Trojan 
Ry.  Co.  V.  City  of  Troy,  109  N.  Y.  Supp.  779, 
781,  783,  125  App.  Dlv.  362. 

HIGHEST  DEGREE  OF  CARE 

The  '^highest  degree  of  care"  signifies 
nothing  short  of  the  exercise  of  the  utmost 


human  skill  and  care.  There  can  be  no  de- 
gree of  care  higher  than  the  highest  Ilges 
V.  St  Louis  Transit  Co.,  77  S.  W.  93,  94, 102 
Mo.  App.  529. 

The  terms  "ordinary  care,'*  "utmost 
care,"  and  "highest  degree  of  care"  are  rela- 
tive, and  are  applicable  solely  to  the  particu- 
lar circumstances.  Anderson  v.  Great  North- 
em  Ry.  Co.,  99  Pac.  91,  95,  15  Idaho,  513. 

The  expression  the  "highest  degree  of 
care"  as  the  formulated  rule  In  instructing 
the  jury  Is  lacking  in  definiteness  and  proper 
limitation,  and,  "to  give  clearness  and  defi- 
niteness iEis  well  as  proper  limitation  this  de- 
gree of  care  has  been  described  as  the  care 
*which  a  very  cautious,  prudent  and  compe- 
tent person  would  exercise  under  the  same 
circumstances.' "  Houston  &  T.  C.  R.  Co.  T. 
Keeling,  112  S.  W.  808,  809,  51  Tex.  Civ.  App. 
386  (citing  .Houston  &  T.  C.  R.  Co.  v.  Dotson, 
38  S.  W.  642,  15  Tex.  av.  App.  73;  Interna- 
tional &  G.  N.  R.  Co.  V.  HaUoren,  53  Tex.  46^ 
37  Am.  Rep.  744;  Gary  v.  Gult  C.  &  S.  F. 
Ry.  Co.,  42  S.  W.  576,  17  Tex.  Civ.  App. 
159;  Fordyce  v.  Withers,  20  S.  W.  766,  1 
Tex.  Civ.  App.  544;  International  &  G.  N. 
Ry.  Co.  V.  Welch,  24  S.  W.  390,  86  Tex.  203, 
40  Am.  St  Rep.  829). 

Tlie  "highest  degree  of  care"  required  of 
common  carriers  for  the  safety  of  th^  pas- 
sengers is  the  utmost  care  consistent  with 
the  nature  of  the  carrier's  undertaking  and 
with  a  due  regard  for  all  other  matters  that 
ought  to  be  considered  in  conducting  the' 
business.  Gardner  v.  Boston  Elevated  Ry. 
Co.,  90  N.  E.  534,  535,  204  Mass,  218. 

The  term  "negligently,"  when  applied  to 
the  failure  of  a  carrier  of  passengers  to  per- 
form its  duty  to  safely  carry  its  passengers, 
means  the  failure  to  use  the  highest  degree 
of  care;  and  the  "highest  degree  of  care** 
means  the  utmost  care  exercised  by  prudent 
and  skillful  persons  in  the  management  and 
operation  of  trains.  Louisville  ft  N.  R.  Co.  v. 
Kemp's  Adm'r,  149  S.  W.  835,  836,  149  Ky. 
344. 

'•The  expression  'highest  degree  of  care' 
is  synonymous  with  and  no  broader  than 
*the  utmost  care.'"  Hence  an  instruction 
that  it  was  the  duty  of  a  railroad  company 
to  exercise  the  highest  degree  of  care  for 
the  safety  of  its  passengers  was  proper. 
Houston  &  T.  C.  R.  Co.  v.  George  (Tex.) 
60  S.  W.  313,  314. 

It  is-  usual  to  use  the  word  "highest"  in 
Instructions  upon  the  degree  of  care  required 
toward  passengers,  instead  of  "utmost,"  and 
the  former .  should  be  used,  though  there 
may  be  but  slight  difference  in  their  meaning. 
Quinn  v.  Metropolitan  St  Ry.  Co.,  118  S.  W. 
46,  48,  218  Mo.  545. 

Rev.  St  1909,  |  8523,  provides  that  a  per- 
son operating  an  automobile  on  a  public 
highway  shall  use  the  highest  degree  of  care 
that  a  very  careful  person  would  use  un- 
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der  Hike  circumstances  to  prevent  Injury  to 
persons  on  tbe  hii^way.  Held,  that  the 
measure  of  care  is  to  he  determined  accord- 
ing to  the  circumstances  of  the  particular 
case;  the  statute  requiring  that  the  driver 
guard  against  all  movement  of  persons  likely 
to  take  place  in  the  highway  which  a  prudent 
man  exercising  high  care  should  anticipate 
as  likely  to  occur  within  the  rationale  of  hu- 
man experience.  Bongner  v.  Ziegenhein,  147 
S.  W.  182,  185,  166  Mo.  App.  328. 

The  term  ''highest  degree  of  care,"  as 
used  in  relation  to  the  carrying  of  pasaen- 
gers,  means  the  degree  of  care  which  pru- 
dent ^persons,  engaged  in  the  business,  usual- 
ly exercise  under  similar  circumstances. 
Louisville  St.  By.  Co.  v.  Brownfield  (KyO 
96  S.  W.  912,  914. 

An  instruction  that'  by  the  term  "highest 
degree  of  care"  is  meant  that  degree  of  care 
which  a  person  possessed  of  the  highest  de- 
gree of  care  and  prudence,  engaged  in  the 
same  kind  of  employment,  would  exercise  un- 
der the  same  circumstances.  Is  not  an  accu- 
rate definition  of  the  duty  owing  by  a  rail- 
road company  to  a  passenger  on  one  of  its 
trains.  Peoos  &  N.  T.  R.  Co.  y.  CoflTman,  121 
S.  W.  218.  220;  56  Tex.  Civ.  App.  472. 

An  instruction  that  a  carrier  owed  the 
duty  to  a  passenger  to  use  the  ''highest  de- 
gree of  care*'  for  his  safety  did  not  impose 
too  great  a  burden  on  the  carrier,  where  the 
court'  defined  "highest  degree  of  care,"  as 
such  care  as  a  very  cautious  or  prudent  per- 
son in  a  like  business  would  exercise,  under 
the  same  or  similar  circumstances.  Pecos 
ft  N.  T.  Ry.  Co.  V.  Trower  (Tex.)  130  S.  W. 
588,580. 

"Highest  degree  of  care,"  as  used  to  de- 
fine the  duty  of  street  railway  companies,  is 
meant  the  degree  of  care  usually  observed 
by  men  of  reasonable  skill  and  prudence  in 
the  control  and  management  of  street  cars 
under  similar  circumstances.  Louisville,  H. 
A  St  L.  Ry.  Co.  V.  Kessee  (Ky.)  103  S.  W. 
261,  264. 

An  instruction,  in  an  action  for  injuries 
to  a  passenger,  that  defendant  was  bound  to 
exercise  the  highest  degree  of  care  consistent 
with  the  operation  of  the  railway  and  taking 
into  consideration  the  existing  conditions  to 
prevent  the  injury,  and  that  defendant  was 
liable  for  the  slightest  negligence,  covered 
all  the  substantial  features  of  a  refused  in- 
struction that  defendant  was  not  required  to 
exercise  the  highest  degree  of  care  possible 
to  avoid  the  accident,  but  only  the  highest 
degree  reasonably  practicable  under  the  cir- 
cumstances, and  that  by  "highest  degree  of 
care"  was  meant  that  degree  which  would 
be  exercised  under  like  circumstances  by 
careful  and  experienced  conductors  and  mo- 
tormen.  Jordan  v.  Seattle,  R«  ft.  8.  Ry.  Co., 
92  Pac.  284,  285,  47  Wash.  503. 

It  was  not  error  for  the  court,  after  in- 
structing that  if  defendant's  servants- 'Start- 


ed a  car  without  having  exercised  the  "high- 
est  degree  of  care"  **reasonably  practtced" 
under  the  circumstances  and  conations  ex- 
isting at  the  time  and  place  in  question  to  see 
that  all  persons  who  were  in  the  act  of 
boarding  the  car  were  in  placea  of  safety, 
and  the  negligent  starting  of  said  car  threw 
plaintiff  to  the  pavement  and  injured  her,  de- 
fendant was  liable,  to  instruct  that  by  the 
term  "highest  degree  of  care"  as  used  in 
that  instruction  is  meant  that  degree  of  care 
which  would  be  exercised  under  like  circum- 
stances by  careful,  prudent,  and  experioDced 
conductors  and  motormen  generally.  Foster 
V.  Seattle  Electric  Co.,  76  Pac  996,  996,  85 
Wash.  177. 

An  Instruction  in  an  action  against  a 
carrier  for  injury  to  a  passenger,  which,  aft- 
er asserting  that,  if  defendant's  motormen 
exercised  the  "highest  degree  of  care"  to 
avoid  the  accident  which  was  reasonably 
practicable  under  the  circumstances,  this 
was  enough,  states  that  by  the  term  '•high- 
est degree  of  care'*  is  meant  that  degree  of 
care  which  would  be  exercised  under  like 
drcumstauces  by  very  careful,  prudent,  and 
experienced  conductors  and  motormen  gener- 
ally, does  not  require  too  much  by  the  use  of 
the  word  ''very."  Connell  v.  Seattle,  R.  & 
S.  Ry.  Co.,  92  Pac.  377,  378,  47  Wash.  510. 

HIGHEST  MARKET  VALXHS 

Civ.  Code,  |  3333,  pro>ides  that  the 
measure  of  damages  for  breach  of  an  obliga- 
tion not  arising  from  contract  is  the  amount 
which  will  compensate  for  all  the  detriment 
proximately  caused  thereby,  whether  it  could 
have  been  anticipated  or  not,  and  section 
3336  provides  that  the  detriment  caused  by 
the  wrongful  conversion  of  personalty  is  pre- 
sumed to  be  the  value  of  the  property  at  the 
time  of  the  conversion  with  interest,  or, 
where  the  action  has  been  prosecuted  with 
reasonable  diligence,  its  highest  market  val- 
ue at  any  time  between  the  conversion  and 
the  verdict  without  interest  at  pleintifTs  op- 
tion. Held,  that  the  "highest  market  value'* 
allowed  by  the  statute  meant  its  subsequent 
value  in  the  condition  it  was  at  the  time  of 
the  conversion,  so  that,  in  an  action  for  dam- 
ages for  the  conversion  of  ore  by  underground 
trespassing  on  plaintiff's  land,  plaintiff  could 
not  recover  the  value  of  the  ore  after  the 
cost  of  milling  it  had  been  added,  but  only  its 
value  when  mined  and  commingled  with  de- 
fendant's ore,  though  the  conversion  was  in- 
tentional by  defendant's  agents;  the  circum- 
stances not  authorizing  punitive  damages. 
Ligbtner  Min.  Co.  v.  Lane,  120  Pac.  771,  777, 
161  Cal.  689,  Ann.  Cas.  191dC,  1093. 

HIGHEST      POSSIBUS      DEGREE       OF 
CARE  ANB  DIULQEHCE 

"The  phrase  'highest  possible  degree  of 
care  and  diligence'  does  not  mean  all  the 
care  and  diligence  the  human  mind  can  con- 
ceive of;  nor  such  as  will  render  transporta- 
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tion  free  from  any  possible  peril;  nor  such 
as  win  drlTe  a  carrier  from  bis  business.'' 
Chicago,  R.  I.  Sc  P.  Ry.  Co.  v.  Brandon,  95 
Pac  573,  576,  77  Kan.  612  (quoting  Indianap- 
olis &  St.  L.,  etc.,  R.  Co.  y.  Horst,  98  U.  S. 
291,  23  L.  Ed.  898). 

HIGHEST  PBEVIOUS  INDEBTEDNESS 

lu  an  ezpeiience  clause  of  a  credit  in- 
surance bond,  which  provided  that  the  insur- 
er should  be  liable  for  an  amount  not  exceed- 
ing the  "highest  preylous  Indebtedness"  for 
goods  shipped  within  12  months  prior  to  the 
shipping  of  the  first  item  upon  which  loss 
should  occur,  the  phrase  quoted  meant  the 
highest  Indebtedness  which  had  been  paid, 
and  not  merely  the  highest  IndeMedness  con- 
tracted, though  the  experience  clause  was 
not  mentioned  In  the  application,  but  was 
Included  later  at  plaintiff's  requeet.  Pringle 
Bros.  V.  Philadelphia  Casualty  Co.,  138  N.  Y. 
Supp.  330,  332,  153  App.  Dlv.  180. 

HIGHIiY  PRUDENT  PEBSON 

A  "highly  prudent  person"  Is  a  very  pru- 
dent, cautious,  and  competent  person.  Thus, 
an  Instruction  that  a  carrier  must  exercise 
toward  passengers  such  a  degree  of  care  as 
a  highly  prudent  person  would  exercise  un- 
der the  same  or  similar  circumstances  did 
not  require  too  high  a  degree  of  care.  Gil- 
more  V.  Houston  Electric  Co.,  102  S.  W.  168, 
169,  46  Tex.  Civ.  App.  315. 

HIGH-TENSION  SYSTEM 

The  *liigh-ten8ion  system"  is  a  method  of 
generating  at  the  power  house  a  large  vol- 
ume or  current  of  electricity,  but  with  a  com- 
paratively low  voltage,  and  converting  it  in- 
to a  small  current  or  volume  with  an  ex- 
ceedingly high  voltage,  and  carrying  it  out 
along  the  line  on  small  wires,  to  be  taken  off 
at  different  points  called  "substations."  At 
these  substations  the  current  is  reconverted 
into  the  large  volume  again,  with  a  pressure 
adjusted  to  the  requirements  of  the  trolley 
wire.  The  method  of  transmission  of  the 
current  may  be  likened  somewhat  to  tran&- 
mittin?  water  through  pii^es.  Harrison  v. 
Detroit,  Y.,  A.  A.  &  J.  By.,  100  N.  W.  451, 
452,  137  Mich.  78. 

HIGHWAY 

See  Common  Highway;  Overseer  of 
Highways;  Passable  Highway;  Pri- 
vate Highway;  Safe  Highway;  State 
Highway;  Traveler  on  Highway. 

Discontinuance  of  highway,  see  Discon- 
tinuance. 

Expenses  of  highway,  see  Expenses 

Extension  of  highway,  see  Extension. 

Location  of  highway,  see  Location. 

Obstruction  of  highway,  see  Obstruct — 
Obstruction. 

Town  superintendent  of  highways,  see 
Town  Superintendent. 

TJsed  as  highway,  see  Use — Used. 

See,  also.  Public  Road. 


A  'liighway*'  la  a  public  thorougll^re. 
Houston  y.  Zahm,  76  Pac  641,  648,  44  Or. 
610,  65  L.  B.  A.  799. 

The  word  **highway"  is  a  generic  term 
"embracing  all  kinds  of  public  ways,  such  as 
county  and  township  roads,  streets,  alleys, 
township,  and  plank-roads,  turnpike  or  grav- 
el roads,  tramways,  ferries,  canals,  navigable 
rivers,  including  also  railroads."  Strange  v. 
Board  of  Com'rs  of  Grant  County,  91  N.  E. 
242,  243,  247,  173  Ind.  640. 

"The  word  'passageway'  cannot  be  any 
broader  in  its  signification  than  'way'  or 
'highway,'  and  can  have  essentially  no  differ- 
ent meaning."  Hence  the  reservation  of  the 
privilege  of  a  passway,  reading  "passway" 
as  "passageway,"  was  merely  the  reservation 
of  a  way  or  right  of  passage  over  the  ground. 
Chandler  v.  Goodrldge,  23  Me.  78,  82. 

Many  courts  have  treated  the  terms 
"streets,"  "roads,"  and  "highways,"  and  re- 
lated descriptive  words,  as  synonymous  in 
interpreting  statutes.  Board  of  Revenue  of 
Jefferson  County  v.  State  ex  reL  City  of 
Birmingham,  54  South.  757,  750,  172  Ala. 
138  (citing  7  Words  and  Phrases^  pp.  6250^ 
6254,  6684). 

The  term  "public  highway,"  in  the  broad, 
ordinary  sense,  includes  every  common  way 
for  travel  by  persons  on  foot  or  with  vehicles 
rightfully  used  on  highways,  which  the  pub- 
lic have  a  right  to  use  either  conditionally 
or  uncondittoually.  Weiricb  v.  State,  121  N. 
W.  652,  653,  140  Wis.  98,  22  L.  R.  A.  (N.  S.) 
1221,  17  Ann.  Cas.  802. 

The  term  "public  highway"  should  be  re- 
garded as  having  been  used  In  its  general 
sense,  unless  there  is  a  reason  for  believing 
it  was  used  in  its  limited  sense.  Weirich  y. 
State,  121  N.  W.  652,  653,  140  Wis.  98.  22  L. 
R.  A.  (N.  S.)  1221,  17  Ann.  Cas.  802. 

Public  highways  are  roads,  streets,  al- 
leys, lanes,  courts,  places,  trails,  and  bridges, 
laid  out  or  erected  as  such  by  the  public,  or, 
if  laid  out  or  erected  by  others,  dedicated  or 
abandoned  to  the  public,  or  made  such  in  ac- 
tions for  partition  of  real  property.  Hartley 
V.  Vermillion,  74  Pac.  987,  990,  141  Cai:  339 
(citing  Pol.  Code,  |  2618). 

In  "an  act  to  revise,  amend,  and  codify 
the  statutes  in  relation  to  American  roads, 
bridges  end  ferries,  and  destruction  of  this- 
tles," the  word  "roads"  is  synonymous  with 
"highways."  City  of  Newton  v.  Board  of 
Sup'rs  of  Jasper  County,  112  N.  W.  167,  168, 
135  Iowa,  27,  124  Am.  St  Rep.  256. 

The  word  "highway,"  within  Rev.  St.  c. 
52,  I  86,  pro\iding  that  no  engine  or  train 
shall  run  across  a  highway  near  the  com- 
pact part  of  a  town  at  a  speed  greater  than 
six  miles  an  hour,  unless  the  railroad  main- 
tains a  flagman,  a  gate,  or  certain  signals  at 
such  crossing,  is  not  limited  to  ways  estab- 
lished by  county  commissioners  or  municipal 
authorities,  but  is  used  In  its  more  generic 
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andf^pnlar  legal  sense.     Moore  ▼.  Maine 
Cent  E.  Co.,  76  AtL  871,  874,  106  Me.  297. 

.  To  constitute  a  "public  highway''  it  must 
have  a  terminus,  by  which  the  pubUc  can  en- 
ter it,  and  a  terminus  whence  they  can  leave 
it  Manigault  v.  S.  M.  Ward  &  Co.,  123  Fed. 
707,  713. 

A  way  to  the  Incumbrance  of  which  any 
person  may  set  up  a  defensible  claim  or  right 
is*  not  a  "public  highway."  It  follows  of  ne- 
cessity that  such  a  claim  or  right  cannot  rip- 
en into  title  as  against  the  public  by  mere 
lapse  of  time  or  long-continued  assertion. 
Lacy  V.  City  of  Oskaloosa.  121  N.  W.  542. 
545,  143  Iowa,  704,  81  Lu  R.  A.  (N.  S.)  853. 

Under  Pol  Code,  S  1594,  declaring  all  sec- 
tion lines  within  the  state  to  be  ''public  high- 
ways" as  far  as  practicable,  a  section  line 
road  becomes  an  established  public  high- 
way, without  any  action  or  procedure  on  the 
part  of  the  county,  which  no  one  has  the 
right  to  obstruct  Pol.  Code,  §  1594,  declar- 
ing all  section  lines  public  highways  as  far 
as  practicable,  does  not  establish  a  highway 
on  a  section  line  where  it  is  impracticable 
to  construct  it  on  such  line,  but  any  situa- 
tion where  it  is  reasonably  possible  to  con- 
struct a  highway  is  within  the  operation  of 
that  section.  Lowe  v.  East  Sioux  Falls  Quar- 
ry Co.,  126  N.  W.  609,  610,  25  S.  D.  393. 


"Public  highways"  are  such  only  as  come 
within  the  express  provision  of  the  statutes 
declaring  them  to  be  such  in  tiHe  common 
acceptation  of  the  terms.  Roads  or  ways 
are  considered  to  be  either  public  or  pri- 
va,te;  but  In  the  legal  acceptation  a  way  may 
be  a  road  that  is  neither  a  "public  highway" 
nor  a  private  road  or  way  under  the  stat- 
ute. Territory  v.  Richardson,  76  Paa  456, 
457,  8  Ariz.  336. 

Bridge 

"A  bridge  is  a  part  of  the  Tilghway.'" 
Culbertson  v.  Abbeville  County,  50  S.  E.  33, 
34,  70  S.  C.  457. 

Strictly  speaking,  there  is  no  local  own- 
ership of  public  highway  bridges  in  the  ab- 
sence of  statutory  provision  therefor;  they 
being  parts  of  the  general  system  of  high- 
ways belonging  to  the  state  at  large.  Karr 
V.  Board  of  Com'rs  of  Putnam  County,  85 
N.  E.  1,  3,  170  Ind.  571. 

Though  the  word  "bridge"  is  used  in 
every  chapter  and  in  almost  every  section 
of  the  statutes  relating  to  highways,  a  dis- 
tinction has  always  been  made  between 
bridges  and  other  portions  of  the  highway; 
the  word  "bridge"  not  being  equivalent  to 
or  included  in  the  term  **hlghway."  City  of 
Flemingsburg  v.  Fleming  County,  105  S.  W. 
133,  134,  127  Ky.  120. 

A  toll  bridge  is  a  public  "highway"  over 
which  everybody  has  the  right  to  pass;  it 
being  a  franchise  created  for  the  use  and 
convenience  of  the  traveling  public.    In  re 


^People,  128  N.  Y.  Supp.  29,  33,  70  Misc.  Rep. 
72. 

"Bridges"  are  usually  constructed  across 
water  courses  or  deep  depressions  across  the 
roadway  as  a  means  of  safe  and  convenient 
passage.  While  a  bridge  on  a  public  road  is 
a  part  of  the  road,  it  differs  from  the  "road" 
strictly  so  called,  and  generally  is  much  more 
expensive  to  construct  and  maintain,  and 
often  requires  a  greater  outlay,  than  can 
be  provided  for  from  the  road  and  bridge 
tax.  St.  Louis,  A.  &  T.  H.  R.  Co.  v.  People, 
65  N.  E.  715,  716,  200  111.  365. 

Generally  a  public  bridge  will  be  regard- 
ed as  a  part  of  the  conmion  "highway"  over 
a  stream  unless  in  the  application  of  some 
statute  a  restricted  meaning  be  indicated.  A 
bridge  built  on  a  road  located  on  the  line 
dividing  two  counties  from  funds  supplied 
in  part  by  private  subscriptions  and  the  re- 
mainder by  a  township  of  one  of  the  coun- 
ties which,  being  a  public  utility,  Is  accepted 
and  adopted  and  used  by  the  public  as  a 
part  of  the  highway  over  the  stream  it  spans, 
is  a  part  of  the  highway,  and  expenses  in- 
curred in  its  repair  are  by  the  provisions  of 
Laws  1874,  c.  109,  p.  176,  to  be  borne  jointly 
by  the  two  counties.  Board  of  Com'rs  of 
Cloud  County  v.  Board  of  Com*rs  of  Mitchell 
County,  90  Pac.  286,  289,  75  Kan.  750  (cit- 
ing 4  Words  and  Phrases,  p.  3295). 

A  "public  bridge"  is  an  essential  part  of 
a  road,  and  the  erection  of  a  bridge  Is  but 
the  laying  out  of  a  "highway."  Where,  by 
the  extension  of  the  corporate  limits  of  a 
city,  a  public  bridge,  owned  and  controlled 
by  a  county,  comes  to  be  within  such  city.  It 
becomes  the  duty  of  the  city  to  keep  the 
bridge  in  repair.  Cavender  v.  City  of  Charles- 
ton, 59  S.  E.  732,  734,  62  W.  Va.  654  (quot- 
ing and  adopting  definition  in  Elliott,  Streets, 
127). 

Traction  Act  March  14,  1893.  §  1,  em- 
powering street  railway  corporations  to  con- 
struct their  lines  over  highways,  etc.,  author- 
izes the  construction  of  such  lines  over  bridg- 
es, public  bridges  and  their  approaches  being 
"highways,"  and  the  rebuilding  as  necessary 
any  part  of  the  roads  over  such  highways 
and  bridges,  and  hence  the  act  necessarily 
limited  the  sole  control  over  bridges  pre- 
viously existing  in  the  board  of  chosen  free- 
holders under  1  Gen.  St  p.  305,  §  1,  and  page 
410,  §  4.  Public  Service  Ry.  Co.  v.  Board  of 
Chosen  Freeholders  of  Hudson  County,  78 
Ati.  235,  238,  78  N.  J.  Bq.  20. 

Gommon  and  equal  right  to  nse 

"A  'highway,*  according  to  the  common 
law,  Is  a  place  In  which  all  the  people  have 
a  right  to  pass.  A  common  street  and  public 
highway  are  the  same,  and  any  way  which  is 
common  to  all  the  people  may  be  called  a 
'highway.' "  Skinner  v.  Town  of  Weathers- 
field,  63  A.  142,  143,  78  Vt.  410  (quoting  State 
V.  Wilkinson,  2  VL  480,  21  Am.  Dec  560). 
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The  ftiCt  that .  an  ancient  highway  is 
rarely  nsed  except  by  a  few  persons  to  whom 
It  affords  an  egress  and  ingress  to  their 
lands  does  not  make  it  the  less  a  "public 
highway."  Small  v.  Blnford,  83  N.  E.  507, 
510,  41  Ind.  App.  440. 

**Every  public  thoroughfare  is  a  *high- 
way/  and  a  way  open  to  all  the  people  is  a 
highway,  whether  it  is,  strictly  speaking, 
public  or  private.  Roads  generally  used  by 
the  citizens  of-  a  locality,  but  open  to  the 
general  public,  are  public  roads,  although 
they  may  afford  facilities  for  travel  to  only 
such  persons  as  reside  in  the  neighborhood, 
and  may  not  be  useful  to  the  general  pub- 
lic. *  *  *  The  character  of  the  road  does 
not  depend  upon  its  length,  nor  upon  the 
places  to  which  it  leads,  nor  is  its  charac- 
ter determined  by  the  number  of  persons  who 
actually  travel  upon  it*'  Dunn  A  Lallande 
Bros.  V.  Gunn,  42  SoUth.  686,  690,  149  Ala. 
583  (citing  Elliott,  Roads  &  Streets,  §§  1,  3, 
11). 

"Whatever  may  be  the  dimensions  of  a 
way,  if  it  be  opened  to  the  free  use  of  the 
public,  it  is  a  'highway';  nor  is  its  charac- 
ter determined  by  the  number  of  persons  who 
actually  use  It  for  passage.  The  right  of 
the  public  to  use  the  way,  and  not  the  size 
of  the  way  or  the  number  of  persons  who 
choose  to  exercise  that  right,  determines  its 
character.  An  alley  of  small  dimensions,  ac- 
tually used  by  only  a  limited  number  of  per- 
sons, but  which  the  public  have  a  general 
right  to  use,  may  be  regarded  as  a  public 
way.  It  is  to  be  understood,  of  course,  that 
the  way  cannot  be  deemed  a  public  one  so 
as  to  charge  the  local  authorities  with  the 
duty  of  maintaining  it,  unless  it  hai^  been 
legally  established  or  accepted;  but,  if  it  is 
so  established  or  accepted.  It  is  to  be  consid- 
ered one  of  the  public  ways,  whatever  may 
be  its  size  or  situation,  provided  it  Is  suit- 
able for  any  kind  of  travel  by  the  public." 
Tise  V.  Whltaker-Harvey  Co.,  57  S.  B.  210, 
211,  144  N.  C.  507  (quoting  and  adopting  the 
definition  in  Elliott,  Roads  &  Streets,  |  24). 

**A  'highway*  is  a  public  way  open  and 
free  to  any  one  who  has  occasion  to  pass 
along  it  on  foot,  or  with  any  kind  of  vehi- 
cle." It  is  the  generic  name  for  all  kinds  of 
public  ways,  including  among  others,  roads, 
streets,  and  alleys.  No  matter  whether  ob- 
tained by  prescription  or  dedication,  or  un- 
der the  right  of  eminent  domain,  it  is  a 
highway  if  there  is  a  general  right  to  use 
it  for  traveL  Atlanta  &  W.  P.  R.  Co.  v.  At- 
lanta, B.  &  A.  R.  Co.,  54  S.  B.  736,  746,  125 
Ga.  529. 

"The  term  'highway'  in  its  popular  sense 
is  a  road  or  way  open  to  the  use  of  the  pub- 
lic; a  main  road  or  thoroughfare.  A  way 
open  to  all  people  is  a  'highway.'  Though 
every  public  thoroughfare  is  a  highway,  it  is 
not  essential   that   every   'highway'   should 


I  be  a  thoroughfare.  A  road  which  leads  only 
to  the  residence  of  a  single  individual  may 
be  a  'highway.'  Every  thoroughfare  which 
is  used  by  the  public  and  which  in  the  lan- 
guage of  English  books  is  common  to  all  the 
King's  subjects  Is  a  'highway.'  They  are 
created  by  legislative  authority,  by  dedica- 
tion, or  by  prescription.  The  construction  of 
the  term  'highway'  when  used  In  a  statute 
depends  upon  the  legislative  intent,  and  no 
fixed  rule  in  regard  to  its  meaning  can  be 
given."  Southern  Ry.  Co.  v.  Combs,  53  S. 
E.  508,  124  Ga.  1004  (citing  Webster's  Inter- 
national Diet;  EUlott,  Roads  &  Streets  [2d 
Ed.]  i  1  et  seq.). 

The  term  "public  highway"  means  more 
than  the  right  of  way  over  which  a  public 
highway  may  be  established.  It  is  a  passage 
or  road  which  every  citizen  has  a  right  to 
use.  The  expression  "public  highway,"  used 
in  Laws  Dak.  T.  1870^71,  p.  519,  c.  33,  de- 
claring that  "all  section  lines  shall  be  and 
are  hereby  declared  public  highways  as  far 
as  practicable,"  was  evidently  intended  to 
make  every  section  line  in  the  then  territory 
and  now  state  a  "highway"  over  which  the 
people  of  the  state  would  have  an  easement 
and  right  of  way,  subject  to  the  qualifications 
therein  mentioned  for  the  purpose  of  passing 
from  one  section  of  the  state  to  another. 
Declaring  section  lines  "public  highways" 
means  that  they  are  roads  which  every  cit- 
izen has  a  right  to  use.  Lawrence  v.  Ewert,  ' 
114  N.  W.  709,  710,  21  S.  D.  580. 

Control  and  repair  "by  pnblio 

A  "public  highway"  is  one  under  the  con- 
trol of  and  kept  by  the  public,  and  must 
have  been  established  either  by  regular  pro- 
ceeding for  that  purpose  or  general  use  by 
the  public  for  20  years  or  dedicated  by  the 
owner  of  the  soil.  Bellview  Cemetery  Co.  v. 
McEvers,  57  South.  375,  376,  174  Ala.  457. 

A  "highway,"  originally  laid  out  as  a 
public  highway,  retains  its  character  as  a 
public  highway,  though  placed  under  the  con- 
trol of  park  commissioners,  as  authorized  by 
St  1893,  p.  934,  c.  300,  and  it  is  unlawful 
for  one  to  operate  his  automobile  on  such 
highway  without  having  the  register  number 
displayed  thereon,  as  required  by  the  State 
Highway  Commission  In  its  certificate  of 
registration.  Commonwealth  v.  Butier,  90 
N.  E.  360,  204  Mass.  11. 

As  ereated  by  nser  or  dodication 

It  is  the  law  of  this  state  that  any  road 
or  highway  which  has  been  continuously, 
openly,  notoriously,  and  adversely  used  as  a 
public  road  or  highway  by  the  general  public 
under  a  claim  of  right  for  10  years,  where 
the  same  has  been  worked  and  kept  up  at 
the  expense  of  the  public,  is  a  lawful  road  or 
"highway."  Portland  &  S.  R.  Co.  v.  Clarke 
County,  93  Paa  1083,  1084,  48  Wash.  509. 

Proof  that  a  hl^way  has  been  used  for 
general  public  travel  for  more  than  20  yeazB, 
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and  that  it  has  been  kept  in  repair  by  the 
public  authorities,  warrants  the  conclusion 
that  it  is  a  public  highway  by  user  under 
Pub.  St  1901.  c.  67,  S  1,  declaring  that  **high- 
ways"  are  such  as  have  been  used  for  public 
travel  for  20  years.  Harriman  v.  Moore  & 
Co..  67  Atl.  225,  227,  74  N.  H-  277  (citing  Ste- 
vens V.  N^hau.  46  N.  H^  192 ;  In  re  Camp- 
ton,  41  N.  H.  197,  198;  WiUey  ▼.  Portsmouth, 
35  N.  H.  303). 

To  establish  a  highway  by  user,  the  gen- 
eral public  must  have  traveled  a  definite  path 
without  substantial  change  uninterruptedly 
for  10  coubecutive  years  under  an  adverse 
claim  of  right.  Smith  v.  Nofsinger,  126  N. 
W.  659,  661,  86  Neb.  834. 

Rev.  Code  1852.  as  amended  1893,  p.  491, 
c.  60.  f  1.  declares  that  all  public  roads  pre- 
viously laid  out  as  such,  or  made  by  lawful 
authority,  or  which  have  been  used  as  such 
and  maintained  at  the  public  charge  for  20 
years,  are  public  highways.  Held,  that  such 
section  was  descriptive  of  public  highways 
existing  at  the  time  of  its  enactment,  and  did 
not  apply  to  others  subsequently  laid  out  by 
by  public  authority  or  private  dedication. 
State  V.  Southard  (Del.)  66  Atl.  372,  373,  6 
Pennewlll,  247. 

The  character  of  the  use  necessary  to  es- 
tablish a  "hi^way"  by  user  has  been  often 
before  the  court  The  use  to  be  sufficient  for 
that  purpose  must  have  actual  uninterrupted, 
continuant  use  by  the  general  public  under  a 
claim  of  right  for  a  period  of  ten  years.  It 
must  be  adverse  to  the  owner  of  the  proper- 
ty, and  while  such  owner  is  without  disability 
in  law  to  assert  and  enforce  his  rights,  that 
use,  by  license  or  commission  of  the  owner 
or  while  he  is  under  disability,  is  not  such 
a  use  as  will  create  a  public  easement  Pet- 
terson  v.  Waske,  88  Pac.  206,  45  Wash.  307 
(citing  Shell  v.  Poulson,  63  Pac.  204.  23  Wash. 
535;  Megrath  v.  Nickerson.  64  Pac.  163.  24 
Wash.  235;  Yakima  County  v.  Conrad.  66 
Pac.  411.  26  Wash.  155;  Wasmund  v.  Harm. 
78  Pac.  777,  36  Wash.  170 ;  Seattle  v.  Smlth- 
ers,  79  Pac.  615,  37  Wash.  119). 

To  constitute  a  "highway"  under  Ballln- 
ger's  Ann.  Codes  &  St  §  3846,  providing  that 
all  highways  that  have  been  used  as  such  for 
not  less  than  seven  years,  and  have  been 
worked  and  kept  up  at  the  expense  of  the 
public,  shall  be  public  highways,  the  highway 
must  have  been  worked  and  kept  up  at  pub- 
lic expense.  State  v.  City  of  Seattle,  107 
Pac.  827,  881,  67  Wash.  602,  27  L.  R.  A.  (N. 
S.)  1188. 

It  must  be  assumed  that  a  road  general- 
ly used  by  the  public  for  25  or  30  years  is  a 
public  highway,  and  that  it  would  be  unlaw- 
ful to  obstruct  it,  even  though  there  Is  noth- 
ing to  show  that  it  is  what  might  be  termed, 
in  the  meaning  of  the  statute,  "a  county 
road."  worked  and  maintained  by  the  public 
authorities.  Smith  v.  Illinois  Cent  R.  Co. 
(Ky.)  105  S.  W.  9(k 


Acts  1902  (23  St  at , Large,  p.  998),  de- 
claring that  roads  laid  out  under  statute  or 
order  of  court  or  of  commissioners  shall 
be  included  under  the  definition  of  ''high- 
ways." does  not  limit  the  Jurisdiction  of  high- 
way officers  to  such  roads,  but  such  Jurisdic- 
tion extends  to  highways  acquired  by  pre- 
scription. Township  Com'rs  of  St.  Andrews 
Parish  V.  Charleston  Min.  &  Mfg.  Co.,  57  S. 
E.  201,  202.  76  S.  C.  382. 

A  road  that  has  been  used  by  the  public 
uninterruptedly  for  20  years,  with  the  knowl- 
edge and  consent  of  the  owner  of  the  soil,  be- 
comes a  public  "highway."  Bidinger  v.  Bish- 
op, 76  Ind.  244,  254. 

Proof  that  a  road  was  commonly  and 
largely  used  by  the  general  public  for  a  num- 
ber of  years,  without  more,  will  not  support 
an  allegation  that  it  was  a  ''public"  highway 
or  a  "public"  road.  Johnson  v.  State.  58  S. 
E.  265,  267,  1  Ga.  App.'l95. 

Under  Laws  1871-72,  p.  675,  |  1,  Laws 
1883.  p.  137.  and  Starr  &  C.  Ann.  St  1896,  c. 
121,  §  1.  providing  that  all  roads  used  by  the 
public  as  a  highway  for  the  period  prescribed 
therein,  varying  in  the  diflferent  acts  cited, 
are  public  highways,  the  intention  of  the  for- 
mer owner  is  immaterial  in  determining 
whether  a  road  exists  by  preecriptlon.  Vil- 
lage of  Peotone  v.  Illinois  Cent  R.  Co.,  79  N. 
E.  678.  681,  224  111.  101. 

A  certain  way  was  a  short  cut-off  be- 
tween two  roads.  There  was  evidence  Justi- 
fying a  finding  that,  though  never  laid  out 
as  a  wax,  under  the  statute,  It  had  been  open, 
and  commonly  used  by  the  public  for  travel 
for  at  least  40  years,  and  that  the  public  had 
gained  a  prescriptive  right  of  travel  there- 
over. A  railroad  company,  when  it  built  its 
road,  took  a  deed  of  the  premises  providing 
that  the  company  would  maintain  a  train 
crossing  over  the  track  at  such  place,  and  it 
appeared  that  the  successor  of  such  railroad 
company  had  kept  the  crossing  open,  planked, 
and  at  times  it  streched  a  rope  across  the 
way  while  fast  trains  were  passing,  and 
maintained  a  sign  at  the  crossing  on  which 
were  the  words  "Railroad  Crossing,"  which, 
as  well  as  being  a  warning,  was  an  invitation 
to  the  public  to  use  the  crossing.  Held,  that 
the  crossing  was  a  "highway"  within  Rev.  St. 
c.  52.  S  86.  providing  that  no  engine  or  train 
shall  run  across  a  highway  near  the  com- 
pact part  of  a  town  at  a  speed  greater  than 
six  miles  an  hour,  unless  the  company  main- 
tains a  fiagman,  gate,  or  certain  signals  there. 
Moore  v.  Maine  Cent  R.  Co.,  76  Atl.  871, 873, 
106  Me.  297. 

Dedication  of  land  for  a  highway  nn.st 
be  accepted  by  public  authorities  or  by  u  jer 
to  create  a  "highway"  and  vest  in  the  public 
a  right  of  passage  thereon,  and  mere  travel 
by  the  public  without  action  by  the  public  au- 
thorities in  repairing  or  maintaining  the 
highway  is  inaufflcieut    Smith  t.  Smythe,.90 
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N.  B.  1121,  1122,  107  N.  Y,  457,  35  L.  E.  A. 
(N.  S.)  524, . 

The  Word  '"higliways,"  as  used  In  Rev. 
St  '  §  2477,  grantiag  a  light  of  way  for  high- 
ways over  public  lands,  should  be  constraed 
in  accordance  with  recognised  local  laws, 
customs,  and  usages,  so  that  a  highway  dedi- 
cated thereby  is  not  limited  to  the  beaten 
track,  but  is  00  f^t  wide,  as  provided  for  the 
establishment  of  ordinary  highways  by  Rev. 
Code,  {  18S9.  City  of  Bntte  ▼.  Mikosowitz, 
102  Pac.  503,  504,  30  Mont.  350. 

A  "highway"  acquired  by  prescription  is 
a  "public  highway*'  within  the  statute  against 
shooting  a  pistol  at  random  on  a  **public 
highway,"  and  it  is  not  required  that  the 
highway  shall  be  established  by  an  order  of 
the  county  court.  Commonwealth  y.  Terry 
(Ky.)  86  S.  W.  610,  620. 

As  aa  easement 

A  "highway,"  though  common  to  all  peo- 
ple, is  said  to  be  nothing  but  an  easement  in 
the  lands  over  which  it  passes.  The  public 
have  no  other  right  in  it  than  the  right  of 
passage  with  the  powers  and  privileges  inci- 
dent to  that  right,  such  as  digging  the  soil 
and  using  the  timber  and  other  materials 
found  within  the  space  of  the  road,  in  a  rea- 
sonable manner,  for  the  purpose  of  making 
and  repairing  the  road  and  its  bridges.  The 
owner  of  the  soil  still  retains  his  exclusive 
right  in  all  the  mines,  quarries,  springs  of 
water,  timber,  and  earth,  for  every  purpose 
not  incompatible  with  the  public  right  of 
way.  These  rules  must  be  taken  with  some 
limitation  as  to  the  streets  of  a  city  or  large 
village.  There  are  certain  uses,  such  as  the 
construction  of  sewers  and  the  laying  of  gas 
and  water  pipes,  to  which  the  latter  are  gen- 
erally applied.  These  uses,  which  are  called 
"urban  servitudes,"  are  the  necessary  inci- 
dents of  streets  in  large  cities,  and  are  para- 
mount to  the  rights  of  the  owner  of  the  fee. 
Sweet  V.  Perkins,  101  N.  Y.  Supp.  163,  165, 
115  App.  Div.  784  (citing  Thomp.  Highw.  pp. 
26,  26). 

Ferry  as  part  of  Us^wajr 

See  Ferry. 

G«av«l  and  aiaoadaaised  roaa 

Acts  1005,  p.  621,  c.  167,  entitled  "An  act 
concerning  highways,"  which  was  intended  to 
be  a  compilation,  revision,  and  codification  of 
statutes  relating  to  "highways,"  in  which  all 
the  different  systems  of  improving  highways 
in  force  prior  to  1005  were  substantially  re- 
enacted,  repealed  by  implication  Acts  1003, 
p.  255,  c  145,  entitled  "An  act  concerning 
gravel  and  macadamized  roads."  Findllng 
V.  Foster  (Ind.)  81  N.  E.  480. 


crossing,  ia  not  confined  to  a  road  laid  out 
and  established  by  county  authorities  by  reg- 
ular proceedings,  but  includes  as  well  "high- 
ways" which  came  into  existence  by  legisla- 
tive action,  by  proceedings  of  the  county  au- 
thorities, by  dedication,  or  by  prescription. 
McCoy  V.  Central  of  Georgia  By.  Co.,  62  S.  B. 
207,  208,  131  Ga.  37a 

^'Highways,"  as  expressly  defined  by 
Pub.  St  1001,  c  67, 1  1,  "are  only  such  as  are 
laid  out  In  the  mode  prescribed  therefor  by 
statute  or  as  have  been  used  as  such  for  pub- 
lic travel  thereon  other  than  travel  to  and 
from  a  toll  bridge  or  ferry  for  20  years." 
O'Neil  V.  Town  of  Walpole,  66  Atl.  110,  120, 
74  N.  H.  107. 


As  UglLway^  properly  laid  out 

The  term  public  road  or  "highway,"  as 
used  In  Civ.  Code  1805,  |  2222,  requiring  rail- 
road companies  to  blow  locomotive  whistles 
and  to  reduce  the  speed  of  trains  after  reach- 
log  a  point  400  yards  from  a  public  road 
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ImpasaaUe  or  unopened  road 

Merely  platting  a  body  of  land  into  lots 
and  streets,  without  more,  Is  Insufficient  to 
lay  off  and  open  such  streets,  since  the  sur- 
vey serves  only  to  define  the  location  of 
the  streets,  and  the  portions  of  land  on  such 
plat  intended  for  public  use  become  streets 
when  they  are  put  into  condition  for  travel 
and  the  public  is  invited  to  use  them.  Until 
the  street  is  so  open  for  public  travel,  the 
land  does  not  partake  of  the  character^of  a 
"highway."  Robins  v.  McGehee,  56  S.  E. 
461,  463, 127  6a.  431. 

When  land  Is  taken  for  highway  purposes 
it  does  not  become  a  "highway,"  within  the 
meaning  of  the  statute  relating:  to  the  change 
of  grade  In  the  highway,  until  It  has  been 
made  Into  one  by  working  It  to  some  grade 
and  otherwise  completing  It  for  travel.  Gor- 
ham  V.  City  of  New  Haven,  68  Atl.  1,  2,  76 
Conn.  700. 

The  term  "highway,"  as  used  in  Code, 

5  010,  providing  that  any  part  of  a  plat  may 
be  vacated,  provided  it  does  not  abridge  or 
destroy  any  right  of  any  proprietor  therein, 
and  declaring  that  nothing  contained  in  the 
statute  shall  authorize  the  closing  or  obstruc- 
tion of  the  highways,  means  a  traveled 
street,  as  distinguished  from  the  mere  space 
laid  out  between  lots  and  blocks,  which  may 
sometimes  become  such.  It  cannot  be  con- 
strued to  mean  a  country  road,  for  the  plat 
contemplated  is  that  filed  within  corporate 
limits,  where  a  road  is  always  a  street  All 
streets  are  highways,  but  all  highways  are 
not  streets.    Chrlsman  v.  Omaha  &  C.  B.  Ry. 

6  Bridge  Co.,  100  N.  W.  63,  65,  125  Iowa,  133. 

Under  P.  S.  3824,  requiring  the  filing  of 
a  certificate  In  the  town  clerk's  office  of  the 
completion  and  opening  of  a  highway,  and 
providing  that  the  day  on  which  it  Is  record- 
ed shall  be  deemed  the  time  of  the  op^iing 
of  the  highway,  a  road  does  not  become  a 
public  highway  until  such  certificate  is  filed, 
unless  it  is  recognized  as  such  by  some  un- 
equivocal act  of  the  town.  Bacon  v.  Boston 
&  M.  R.  R.,  76  Atl.  128,  131,  83  VL  421, 

As  inonnibranoe 

See  Incumbrance 
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As  Internal  improTement 

See  Internal  Improvement. 

Nature  of  use 

The  term  "public  highway,"  In  a  limited 
sense,  means  a  way  for  general  travel  which 
Is  wholly  public.  Weirich  v.  State,  121  N. 
W.  652,  654,  140  Wis.  98,  22  L.  R.  A.  (N.  S.) 
1221,  17  Ann.  Cas.  802. 

A  "public  highway"  Is  primarily  for  pub- 
lic passage.  Central  of  Georgia  Ry.  Co.  v. 
Motz,  61  S.  E.  1,  3, 130  Ga.  414. 

A  "highway"  Is  a  public  way  for  the  use 
of  the  public  In  general  for  passage  and 
traffic  in  general  without  distinction.  The 
restrictions  on  Its  use  are  only  such  as 
are  calculated  to  secure  to  the  general  public 
the  largest  practicable  benefit  from  the  enjoy- 
ment of  the  easement,  and  the  inconven- 
iences must  be  submitted  to  .when  they  are 
only  such  as  are  incident  to  a  reasonable  use 
under  impartial  regulations.  When  the  high- 
way is  not  restricted  In  its  dedication  to 
some  particular  mode  of  use,  it  is  open  to 
all  suitable  methods,  and  it  cannot  be  as- 
sumed that  these  will  be  the  same  from  age 
to  age,  or  that  new  means  of  making  the  way 
useful  must  be  excluded  merely  because  their 
introduction  may  tend  to  Inconvenience  or 
even  to  the  injury  of  those  who  continue  to 
use  the  road  after  the  same  manner  as  for- 
merly. Thus  it  was  not  per  se  an  improper 
use  of  a  highway  to  operate  a  traction  engine 
with  trailers  thereon.  McCarter  v.  Ludlum 
Steel  &  Spring  Co.  (N.  J.)  63  Ati.  761,  766. 

"In  the  most  primitive  state  of  society 
the  conception  of  a  'highway'  was  merely  a 
footpath.  In  a  slightly  more  advanced  state 
it  included  the  idea  of  a  way  for  pack  an- 
imals. •  ♦  ♦  And  thus  the  methods  of 
using  public  highways  expanded  with  the 
growth  of  civilization,  until  to-day  our  ur- 
ban highways  are  devoted  to  a  variety  of 
uses  not  known  in  former  times,  and  never 
dreamed  of  by  the  owners  of  the  soil  when 
the  public  easement  was  acquired.  Hence  it 
has  become  settled  law  that  the  easement  is 
not  limited  to  the  particular  methods  of  use 
in  rogue  when  the  easement  was  acquired, 
but  includes  all  new  and  improved  methods 
the  utility  and  general  convenience  of  which 
may  afterwards  be  discovered  and  developed 
in  aid  of  the  general  purpose  for  which  high- 
ways are  designed.  And  it  is  not  material 
that  these  new  and  Improved  methods  of  use 
were  not  contemplated  by  the  owner  of  the 
land  when  the  easement  was  acquired,  and 
are  more  onerous  to  him  than  those  in  use." 
Klrby  v.  Citizen's  Telephone  Co.,  97  N.  W.  3, 
6,  17  S.  D.  362,  2  Ann.  Cas.  152  (quoting 
statement  In  Cater  v.  Northwestern  Tel. 
Exch.  Co.,  63  N.  W.  Ill,  60  Minn.  539,  28  L. 
R.  A.  310,  51  Am.  St.  Rep.  543). 

"Public  'highways'  are  arteries  of  com- 
munication and  of  iutertrafflc  in  the  commod- 
ities of  the  country.    The  means  to  accom-  ^ 


plish  these  puri>oses  change  with  the  advance 
of  civilization."  As  against  the  state,  a  nat- 
ural gas  company  incorporated  under  the 
laws  of  Kansas,  for  the  purpose  of  transport- 
ing and  distributing  natural  gas  for  fuel, 
light,  and  power,  may  bury  its  pipe  line  in 
the  public  highway,  where  such  use  does  not 
inconvenience,  endanger,  or  obstruct  public 
travel.  State  v.  Kansas  Natural  Gas,  Oil, 
Pipe  Line  &  Improvement  Co.,  80  Pac.  962, 
963,  71  Kan.  508,  114  Am.  St.  Rep.  507. 

NeisHborbood  road 

Revisal  1905,  §  2567,  subd.  6,  requires 
railroads  to  keep  highway  crossings  in  such 
condition  as  not  unnecessarily  to  impair  their 
usefulness.  Section  2569  requires  railroads 
in  crossing  established  roads  or  ways  to  so 
construct  its  works  as  not  to  Impede  the  pas- 
sage of  persons  or  property  along  the  same. 
Held,  that  a  neighborhood  road  used  as  a 
mill  and  church  road,  and  for  the  purpose  of 
reaching  a  county  seat,  was  within  the  terms 
"highways,  established  roads  and  ways,"  and 
hence,  though  not  a  public  highway,  it  was 
the  duty  of  a  railroad  company  to  keep  a 
crossing  upon  the  same  in  a  safe  condition. 
Goforth  V.  Southern  Ry.  Co.,  57  S.  E.  209, 
144  N.  C.  569. 


PriTate  wajr 

A  "highway"  is  a  public  way  and  not  a 
private  way.  Culbertson  v.  Abbeville  Coun- 
ty, 60  S.  E.  33,  34,  70  S.  C.  457. 

Const,  art  272,  declares  that  all  high- 
ways are  "public  highways"  from  which  it  fol- 
lows that,  though  intended  primarily  for  the 
purposes  of  the  corporations  by  which  they 
are  built,  the  public  have  certain  rights  with 
respect  to  their  use.  McClanahan  v.  Vicks- 
burg,  S.  &  P.  R.  Co.,  35  South.  902,  904,  111 
La.  781. 

Under  Comp.  Laws  1897,  §  4038,  requir- 
ing service  of  noticeof  application  for  laying 
out  a  public  highway!  wher^  an  application 
prayed  establishment  of  a  public  highway, 
the  omission  of  the  word  "public**  before  the 
word  "highway"  In  the  notice  was  not  fatal, 
where  it  was  personally  served,  and  there 
was  no  claim  that  landowners  served  did  not 
know  the  object  of  the  application,  especially 
as  the  notice  could  apply  to  no  other  than  a 
public  highway;  "highway^*  being  public, 
as  contradistinguished  from  private,  ways. 
Gorham  v.  Johnson,  122  N.  W.  181,  182,  15T 
Mich.  433. 

"A  'public  highway,'  as  contradistin- 
guished from  a  private  highway,  is  one  under 
the  control  and  Icept  by  the  public;  dedicated 
for  that  purpose  by  the  owner;  used  by  the 
public  for  20  years;  or,  established  In  a  reg- 
ular proceeding  for  that  purpose.*'  Dunn  & 
Lallande  Bros.  v.  Gunn,  42  South.  686,  690, 
149  Ala.  583  (citing  Lewman  v.  Andrews,  29 
South.  692,  129  Ala.  174). 

As  expressly  defined  by  Rev.  St  Idaho 
1887,  i  850,  "highways"  are  "roads,  streets. 
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allesrs,  and  bridges  laid  out  or  erected  by  the 
public,  or  If  laid  out  or  erected  by  others 
dedicated  or  abandoned  to  the  public."  Un- 
der section  851,  as  amended  by  Sess.  Laws 
18d3,  p.  12,  all  roads  used  as  highways  for  a 
period  of  five  years.  If  worked  and  kept  up  at 
public  expense,  are  "highways"  by  prescrip- 
tion, but  a  road  constructed  by  private  per- 
sons as  a  local  road,  and  kept  in  repair  by 
such  persons,  across  which  a  gate  is  main- 
tained, is  not  a  public  "highway."  Palmer 
V.  Northern  Pac.  Ry.  Co.,  83  Pac.  947,  949, 
11  Idaho,  583. 

Though  a  road  is,  in  a  large  sense,  a  pri- 
vate way,  where  it  provides  at  public  expense 
a  free  and  open  highway  by  which  the  gen- 
eral public  can  go  to  and  from  a  particular 
person's  premises,  as  business  or  pleasure 
may  require,  it  has  all  the  legal  characteris- 
tics of  a  "public  highway."  Board  of  Com*rs 
of  Johnson  County  t.  Minnear,  83  Pac  828, 
829,  72  Kan.  326. 

As  used  in  Railroad  Law  (Laws  1897,  c. 
754)  §  62,  providing  that  the  authorities  of 
any  village,  town,  or  city  within  which  a 
street,  avenue,  or  highway  crosses,  or  is 
crossed  by  a  railroad  at  grade,  may  petition 
the  public  service  commission  for  discontin- 
uance of  the  grade  crossing  and  the  separa- 
tion of  travel,  etc.,  the  words  "street,  avenue, 
or  highway"  import  ways  of  a  public  charac- 
ter only,  and  that  proceedings  are  authorized 
for  the  discontinuance  of  grade  crossings 
only  where  a  public  street,  avenue,  or  high- 
way crosses  a  steam  surface  railroad  at 
grade,  and  the  railroad  commissioners  have 
no  authority  to  charge  a  village  with  a  part 
of  the  expense  of  eliminating  crossings  over 
streets  or  ways  which  were  exclusively  pri- 
vate. In  re  New  York  Cent  &  H.  B.  R.  Co., 
93  N.  E.  515,  200  N.  Y.  121. 

Railroad 

A  railroad  is  a  "public  highway,"  con- 
ducted and  operated  for  the  public's  benefit. 
Heil^ron  v.  St.  Louis  &  Southwestern  Ry. 
Co.  of  Texas,  113  S.  W.  610,  613,  62  Tex,  Civ. 
App.  575. 

A  railroad  is  in  many  essential  respects 
a  public  "highway,"  and  the  rules  of  law  ap- 
plicable to  one  are  generally  applicable  to 
the  other.  Whalen  v.  Baltimore  &  O.  R.  Co., 
69  AU,  390,  393,  108  Md.  11,  17  L.  R.  A.  (N. 
S.)  130,  129  Am.  St.  Rep.  423. 

The  word  "highways"  in  Const,  art.  4,  { 
23,  prohibiting  the  Legislature  from  passing 
any  special  or  local  law  for  laying,  opening, 
working,  or  supervising  highways,  means  or- 
dinary roads,  and  not  railroads.  Sears  v. 
Steel,  107  Pac.  3,  9,  55  Or.  544. 

A  railroad  has  the  character  of  a  "pub- 
lic highway,"  and  the  railroad  corporation 
exercises  the  power  of  eminent  domain  for 
the  public  use,  although  the  ownershiii  of  the 
property  is  in  the  company  and  not  the  pub- 
lic, and  the  public  has  no  share  in  the  profits 


of  the  business.    Rothschild  &  Co.  v.  City  of 
Chicago,  81  N.  E.  407,  410,  227  IlL  205. 

The  right  of  way  of  a  railroad  is  not  a 
"public  highway,"  within  the  rule  of  construc- 
tion of  deeds  to  lands  bounded  by  a  public 
highway,  in  such  sense  as  to  make  a  deed 
calling  for  a  right  of  way  as  a  boundary  con- 
vey the  owner's  interest  in  the  land  between 
the  boundary  of  the  right  of  way  and  the  rail- 
road track.  Couch  v.  Texas  &  P.  R.  Co.,  90 
S.  W.  860,  861,  99  Tex.  464. 

The  right  of  way  of  a  railroad  company  is 
not  a  "public  highway"  within  the  constitu- 
tional provision  exempting  public  highways 
from  taxation,  so  that  it  would  not  be  ex- 
empted on  that  ground  from  special  assess- 
ments for  street  improvements.  Gilsonitb 
Const.  Co.  V.  St.  Louis,  I.  M.  &  S.  Ry.  Co., 
144  S.  W.  1086,  1087,  240  Mo.  650. 

A  "railroad"  is,  in  a  sense,  a  "public 
highway,"  and  the  construction  of  a  railroad 
over  a  strip  of  land  by  the  consent  of  the 
owner  of  the  same,  or  after  condemnation 
proceedings,  as  the  case  may  be,  is  the  dedi- 
cation of  the  same  to  a  public  use,  and  the 
operation  of  the  same  is  in  the  interest  of 
the  public,  and  cannot  be  interrupted  by  an 
action  to  recover  possession  of  any  part 
thereof  in  the  interest  of  a  private  party. 
Southern  California  Ry.  Co.  v.  Slauson,  71 
Pac.  352,  354,  138  Cal.  342,  94  Am.  St  Rep. 
58. 

Railways  are  not  "highways"  within  the 
meaning  of  a  provision  in  the  charter  of  a 
telegraph  company  giving  it  the  right  to  oc- 
cupy with  its  telegraph  lines  any  of  the 
roads,  highways,  streets,  and  waters  within 
the  state.  Pennsylvania  R.  Co.  v.  Western 
Union  Tel.  Co.,  123  Fed.  33,  59  C.  C.  A.  113; 
Western  Union  Tel.  Co.  v.  Pennsylvania  R. 
Co.,  25  Sup.  Ct  150,  151,  195  U.  S.  594,  49 
L.  Ed.  332. 

Railway  rights  of  way  are  not  made  pub- 
lic property  by  charter  provisions  declaring 
the  railways  "public  highways,"  so  as  to  sub- 
ject such  rights  of  way  to  occupation  by  tel- 
egraph companies  without  the  consent  of  the 
railway  company,  under  Act  July  24,  1866,  c. 
230,  14  Stat.  221,  giving  telegraph  companies 
the  right  to  construct,  maintain,  and  operate 
telegraph  lines  through  and  over  the  public 
domain,  and  "over  and  along  any  of  the  mil- 
itary or  post  roads  of  the  United  States." 
Pennsylvania  R.  Co.  v.  Western  Union  Tel. 
Co.,  123  Fed.  33,  59  C.  C.  A.  113;  Western 
Union  Tel.  Co.  v.  Pennsylvania  R.  Co.,  25 
Sup.  Ct  133-142,  195  U.  S.  540,  49  L.  Ed. 
312,  1  Ann.  Cas.  517. 

The  right  of  way  of  a  railway  company 
is  not  exempt  from  local  assessment  for  ben- 
efits upon  the  ground  that  by  the  Constitu- 
tion and  statutes  railways  are  declared  to 
be  "public  highways."  The  declaration  in 
the  Constitution  that  railways  are  "public 
highways"  was  not  intended  to  throw  them 
open  as  thoroughfares  for  pedestrians.    Its 
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object  was  to  lay  a  foundation  for  legisla- 
tive regulation  or  railways,  but  not  to  change 
the  nature  of  the  railroad  property,  or  to  di- 
vert It  from  the  general  purpose  for  which  It 
was  designed.  Such  declaration  is  In  no 
sense  a  warrant  to  use  the  cars  of  the  rail- 
way company  without  the  payment  of  a  rea- 
sonable compensation.  Heman  Const  Go.  v. 
Wabash  K.  Co.,  104  S,  W.  67,  72,  206  Mo. 
172.  12  L.  R.  A.  (N.  S.)  112.  121  Am.  St  Rep. 
649,  12  Ann.  Cas.  630. 

"Street  railways  are,  In  a  certain  sense, 
'highways,*  but  not  In  the  strict  sense  are 
they  public  ways;  for  their  owners  have  pri- 
vate rights  of  property  in  the  franchise,  and 
they  are  operated  for  the  private  benefit  of 
their  stockholders.  The  public  benefits  from 
street  railways  are  only  incidental."  Brlden 
V.  New  York,  N.  H.  &  H.  B.  Co.,  65  AtL  315. 
317,  27  R.  I.  569. 

As  pvbUc  place 

See  Public  Place. 

As  public  use 

See  Public  Use  (In  Eminent  Domain). 

Railroad  platform 

A  platform  at  a  station,  used  by  the  pub- 
lic going  to  and  from  trains,  and  used  by  the 
pubUc  without  objection  in  traveling  from  one 
street  to  another,  and  to  other  parts  of  the  de- 
pot grounds,  Is  a  public  highway,  within  an 
accident  policy  insuring  against  Injury,  while 
walking  on  a  public  lilghway,  by  actual  con- 
tact with  a  moving  conveyance.  Rudd  y. 
Great  Eastern  Casualty  &  Indemnity  Co., 
131  N.  W.  633,  114  Minn.  512,  34  L.  R.  A.  (N. 
S.)  1205,  Ann.  Cas.  1912C,  606. 


Street,  aUey,  or  town  wajr 

A  "street"  is  a  highway,  but  a  ••high- 
way" is  not  necessarily  a  street;  a  street  be- 
ing a  public  highway  in  an  incorporated  town 
or  city.  Strange  v.  Board  of  Com'rs  of  Grant 
County,  91  N.  E.  242,  247,  173  Ind.  640. 

A  public  street  In  a  city  Is  a  "public 
highway,"  and  its  uses  belong  to  the  public 
generally,  and  it  cannot  be  said  that  such 
uses  are  limited  to  the  municipality  or  to  its 
citizenship  alone.  Alabama  Western  R.  Co. 
v.  State  ex  rel.  Attorney  General,  46  South. 
468,  155  Ala.  491,  19  L.  R.  A.  (N.  S.)  1173, 
16  Ann.  Cas.  485. 

In  Civ.  Code  Cal.  |  536,  which  as  re-en- 
acted March  20,  1905,  grants  to  both  tele- 
graph and  telephone  companies  the  right  to 
construct  their  lines  ''along  and  upon  any 
public  road  or  highway,"  the  word  ''hlgh- 
way"  includes  a  street.  Sunset  Telephone  & 
Telegraph  Co.  ▼.  City  of  Pomona,  164  Fed. 
661,  573. 

Many  courts  have  treated  the  terms 
"streets"  and  "highways"  as  synonymous  in 
interpreting  statutes.  Board  of  Revenue  of 
Jefferson  County  v.  State  ex  rel.  City  of 
Birmingham,  54  South,  757,  759,  172  Ala.  138 
(citlBg  7  Words  and  Phrases,  pp.  6250-6254, 
6684  at  seq.);    State  ez  rel.  City  of  Tusca-^ 


loosa  ▼.  Court  of  County  Com'rs  of  Tnsca- 
loosa  County,  54  South.  763, 173  Ala.  724« 

In  2  Starr  &  C.  Ann.  St  1896,  p.  1551,  a 
42,  I  40,  providing  that  If,  In  the  construc- 
tion of  the  work  of  any  drainage  district,  any 
public  highway  or  railroad,  or  any  part  of 
the  same,  will  be  benefited,  the  commissioners 
may  assess  to  such  "public  road"  or  railroad 
such  sum  as  will  be  just  in  proportion  to  the 
benefits  received,  the  words  **publlc  highways** 
were  intended  to  mean  •'publle  roads,*'  not 
the  streets  or  alleys  of  a  <Hty  or  village. 
Drainage  Com*rs  of  DUt  No.  1  v.  Village  of 
Cerro  Gordo,  75  N.  B.  516,  518,  217  IlL  488. 

In  view  of  the  use  of  the  word  ••road" 
throughout  the  Code  of  1897,  where  the  word 
"highway"  previously  appeared  in  the  stat- 
ute, and  of  Code,  |  48,  par.  5,  providing  that 
the  word  "highway"  and  "road"  may  be  held 
equivalent  to  "county  highway,"  "county 
road,"  '^common  road,"  "state  road,"  the 
word  "roads,"  as  used  in  Code  section  2158, 
authorizing  the  construction  of  telephone 
lines  along  the  public  roads  of  the  state  and 
the  erection  of  the  necessary  fixtures  there- 
for, is  equivalent  to  the  word  "highways," 
as  used  in  a  similar  provision  of  Code  1873, 
I  1324,  as  amended  by  Acts  19th  Gen.  Assem. 
c.  104,  and  Includes  the  streets  and  aUeys  of 
a  city  or  town.  East  Boyer  Telephone  Co.  v. 
Incorporated  Town  of  Vail  (Iowa)  129  N.  W. 
298,  299. 

'"The  term  •highways'  embraces  city 
streets  within  the  meaning  of  the  statutes 
conferring  upon  telegraph  and  telephone 
companies  the  right  to  occupy  the  public 
highways  of  the  state,  unless  a  different  in- 
tent is  clearly  indicated."  Code  Ala.  1896,  f 
2490,  providing  that  the  right  of  way  is 
granted  to  any  person  or  corporation  having 
the  right  to  construct  telegraph  and  tele- 
phone lines  within  this  state  to  construct 
them  along  the  margin  of  public  highways, 
confers  upon  a  telephone  company  the  right 
to  construct  Its  lines  In  the  streets  of  a  city, 
which  are  "highways"  within  the  meaning 
of  the  statute.  Southern  Bell  Telephone  & 
Telegraph  Co.  ▼.  City  of  Mobile,  162  Fed. 
523,  528. 

As  used  in  the  state  Constitution  for- 
bidding grant  of  right  to  construct  a  street 
railroad  within  any  city,  town,  or  village  or 
upon  "public  highways"  without  the  consent 
of  local  authorities  having  control  of  the 
street  or  highway,  the  words  **public  high- 
ways" are  clearly  used  to  describe  some  pub- 
lic thoroughfare  different  from  a  street  in 
a  city,  town,  or  village,  and  cannot  be  con- 
strued to  mean  streets;  nor  can  they  be  held, 
with  any  degree  of  reason  or  force,  to  apply 
to  streets  in  an  unincorporated  town  or  vil- 
lage as  contradistinguished  from  the  streets 
in  an  incorporated  city,  town,  or  village.  If 
the  desire  had  been  to  confine  the  power  to 
grant  authority  to  erect  and  operate  street 
railways  to  the  streets  of  cities,  towns,  or 
villages,  the  words  "public  highways,**  being 
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superfluous  and  confusing,  would  never  have 
been  used.  Galveston,  H.  &  8.  A.  R.  Go.  v. 
Houston  Electric  Co.»  122  &  W.  287»  289,  57 
Tex.  Glv.  App.  170. 

**The  term  'highway'  is  generic,  compre- 
hending in  its  broadest  sense  every  public 
way,  from  an  alley  to  a  railroad  or  a  navi- 
gable river.*'  The  Legislature,  in  Bums* 
Ann.  St.  1901,  §  728dd,  prohibiting  the  sale 
of  intoxicating  liquors  by  virtue  of  a  license 
in  any  room,  unless  it  is  arranged  with  a 
window  or  glass  door,  so  that  the  whole  of 
It  may  be  in  view  from  the  street  or  high- 
way, did  not  use  the  word  "highway"  in  an 
unrestricted  sense,  and  a  paved  alley  16  feet 
wide  passing  through  the  middle  of  a  block 
is  not  a  highway.  State  v.  Harrison,  70  N, 
E.  877,  878,  162  Ind.  542. 

The  term  "highway**  is  a  generic  term 
and  includes  streets,  alleys,  and  other  pub- 
lic ways.  The  word  "highways**  in  the  tltlQ 
of  Acts  Ind.  1907,  p.  249  (Bums*  St.  1908,  i 
8962),  entitled  an  act  concerning  actions 
against  cities  and  towns  on  account  of  inju- 
ries from  defective  "highways'*  and  bridges, 
is  sufficiently  broad  to  Include  in  the  body  of 
the  act  provisions  for  actions  for  damages 
for  injuries  from  any  defect  in  any  street, 
alley,  highway,  or  bridge,  and  the  act  is  not 
violative  of  Const  art  4,  §  19,  providing  that 
the  subject  of  every  act  shall  be  expressed 
In  its  title.  Gribben  v.  City  of  Franklin,  94 
N.  E.  757,  758,  175  Ind.  500. 

Code,  §  422,  subd.  16,  empowers  the  board 
of  supervisors  to  discontinue  any  state  or 
territorial  highway,  and  subdivision  17  em- 
powers them  to  establish  or  discontinue  any 
county  highway  through  or  within  the  coun- 
ty. Section  751  empowers  cities  and  towns 
to  establish  or  vacate  streets  and  alleys.  Sec- 
tion 48,  subd.  6,  provides  that  the  words 
''highway"  and  "road**  include  public  bridg- 
es, and  may  be  held  equivalent  to  the  words 


"county  road,*'  "county  way,"  "common 
road,*'  and  "state  road.**  Section  1507  pro- 
vides that  all  pubUc  streets  of  villages  are 
a  part  of  the  road.  Held  that,  where  a  plat 
was  made  of  land  dividing  it  into  lots, 
streets,  and  alleys  prior  to  the  incorporation 
of  a  town  embracing  the  land  platted,  the 
streets  and  alleys  became  county  roads  sub- 
ject to  the  Jurisdiction  of  the  board  of  super- 
visors, and  though  after  the  incorporation  of 
the  town  the  control  may  have  passed  to  the 
city  council,  yet  the  incorporation  of  the 
town  having  been  vacated,  the  control  of  the 
streets  and  alleys  reverted  to  the  board  of 
supervisors.  Chrisman  v.  Brandos,  112  N.  W. 
833,  835,  137  Iowa,  433. 

Act  June  16,  1836,  providing  that  streets, 
lanes,  and  alleys  In  the  city  of  Pittsburgh 
laid  out  by  private  persons  shall  be  deemed 
public  highways,  does  not  apply  to  lands  laid 
out  as  lots  situated  In  a  township  and  sub- 
sequently brought  within  the  city  limits. 
0*Donnell  v.  City  of  Pittsburgh,  83  Atl.  814, 
318,  234  Pa.  '401. 


Pol.  Code,  I  2600,  and  Laws  1903,  p.  66, 
Ci  44,  amending  Pol.  Code,  pt  3,  tit  6,  art  1, 
c  2,  provide  that  all  streets  are  "public  high- 
ways," so  that  Civ.  Code,  §  1000,  authorizing 
telephone  corporations  to  construct  their 
lines  along  any  of  the  roads  by  the  erection 
of  n'ecessary  fixtures,  etc.,  authorizes  their 
construction  along  the  streets  of  a  city.  State 
ex  rel.  Rocky  Mountain  Bell  TeL  Co.  v.  City 
of  Eed  Lodge,  76  Pac.  758,  759,  760,  30  Mont 
338. 

Civ.  Code  Prac.  §  129,  providiss  that  no 
variance  is  material  which  does  not  mislead 
a  party  to  his  prejudice^  and  that  a  party 
claiming  to  be  so  misled  most  show  such  fact 
when  the  court  may  order  the  pleading 
amended,  and  section  130  declares  that  if 
such  variance  be  not  material,  the  court  may 
direct  the  fact  to  be  found  according  to  the 
evidence  and  order  an  immediate  amendment. 
Held  that  where  plaintiff  alleged  the  main- 
tenance of  a  nuisance  by  defendant  in  a 
highway  of  G.  county,  evidence  that  the  place 
was  a  public  street  in  a  village,  in  the  ab- 
sence of  a  claim  of  surprise,  did  not  consti- 
tute a  material  variance,  a  public  street 
being  a  "public  highway"  of  the  county  in 
a  broad  sense.  Illinois  Cent  B.  Co.  y.  Smith, 
118  S.  W.  933,  935,  133  Ky.  782. 

Tr^%u  mm  part  of 

Under  a  firanohise  authorizing  a  gas 
company  to  lay  gas  mains,  etc.,  and  requiring 
streets,  highways,  etc.,  to  be  left  in  as  good 
condition  as  before  the  laying  of  the  mains, 
etc.,  the  term  "highways**  included  any  trees 
that  might  have  been  planted  on  them  for 
shade  or  ornament.  Bobbins  v.  Hartford 
City  GasUght  Co.,  74  AtL  113,  114,  82  Conn. 
394. 

Turnpike  and  toll  road 

In  a  general  sense,  the  term  "public  high- 
way'* includes  "toll  roads**;  in  a  limited 
sense,  it  does  not  Welrich  v.  State,  121  N. 
W.  652,  653,  140  Wis.  98,  22  L.  B.  A.  (N.  S.) 
1221,  17  Ann.  Cas.  802. 

For  most  purposes,  a  "turnpike"  is  re- 
garded as  a  highway,  and  it  may  be  said  to 
be  gtoerally  so  regarded  when  the  term 
"highway**  is  used  in  a  statute,  unless  the 
words  and  purposes  of  the  act  display  a  dif- 
ferent legislative  intent.  Atlantic  &  S.  By. 
Co.  V.  State  Board  of  Assessors  of  New  Jer- 
sey, 77  Ati.  609,  610,  80  N.  J.  Law,  83. 

A  turnpike  road  is  a  "highway,'*  and  a 
portion  thereof  within  the  limits  of  Balti- 
more is  a  "highway  of  Baltimore  city"  with- 
in Code  Pub.  Gen.  Laws  1904,  art  23,  §  366, 
and  Baltimore  City  Charter  (Laws  1898,  pp. 
244,  272>274,  290,  c.  123)  §f  6,  8,  10,  11,  and 
87,  relating  to  the  use  of  highways  in  such 
city  by  electric  light  and  power  companies, 
and  the  granting  of  franchises  for  that  pur- 
pose. Patapsco  Electric  Co.  v.  City  of  Bal- 
timore, 72  Aa  1039,  1041,  110  Md.  306. 
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^All  streams  in  the  state  of  sufficient  ca- 
pacity in  their  natural  condition  to  float 
boats,  rafts,  or  logs  are  deemed  public  high- 
ways, and  as  such  are  subject  to  the  use  of 
the  public*'  Smart  v.  Aroostook  Lumber 
Co.,  68  Atl.  627,  531.  108  Me.  37,  14  L.  R.  A. 
<N.  S.)  1083  (quoting  and  adopting  deflnition 
in  Veazie  v.  Dwlnel,  50  Me.  484). 

All  navigable  streams  within  the  state 
are  "highways"  to  the  extent  and  for  the 
purpojse  of  their  navigability,  and  the  state 
may  enter  upon  and  improve  the  beds  of  such 
streams.  Mashbum  v.  St.  Joe  Improvement 
Ck).,  113  Pac.  92,  94,  19  Idaho,  30,  35  L.  R. 
A.  (N.  S.)  824. 

A  navigable  stream  is  not  a  "highway" 
in  the  sense  that  that  word  is  used  in  the 
provision  of  Const.  S.  C.  art.  3,  {  34,  forbid- 
ding the  enactment  of  local  or  special  laws 
**to  lay  out,  open,  alter,  or  work  roads  or 
highways,"  the  word  "highway"  being  used  in 
its  ordinary  sense  and  equivalent  to  a  pub< 
lie  road.     Manigault  v.   S.  M.  Ward  &  Co., 

123  Fed.  707;   Manigault  v.  Springs,  26  Sup. 
Ct  127,  133,  199  U.  S.  473,  50  L.  Ed.  274. 

A  navigable  river  is,  of  common  right,  a 
"pubUc  highway."  Chicago,  R.  I.  ft  P.  R. 
Co.  V.  Williams,  148  Fed.  442,  447  (quoting 
Boston  &  M.  R.  R.  v.  Lowell  &  L.  R.  Co., 

124  Mass.  368;   Commonwealth  v.  Coombs,  2 
Mass.  489). 

"A  navigable  river  is  a  *publlc  highway.' 
Our  canals,  open  and  free  to  all  for  naviga- 
tion upon  payment  of  the  toll  fixed  by  law 
as  our  turnpikes  are  for  travel  upon  like 
terms,  are,  I  think,  in  every  sense  public 
highways."  German  Alliance  Ins.  Co.  v. 
Home  Water  Supply  Co.,  174  Fed.  764,  768, 
99  C.  C.  A.  258  (quoting  and  distinguishing 
Robinson  v.  Chamberlain,  34  N.  Y.  389,  90 
Am.  Dec.  713). 

Const  art  3,  §  19,  forbidding  the  pas- 
sage  of  any  special  or  local  law  authorizing 
the  laying  out,  opening,  altering,  maintain- 
ing, or  vacating  roads,  highways,  streets,  al- 
leys, etc.,  does  not  use  the  word  "highways" 
in  a  sense  which  would  include  navigable 
rivers,  but  rather  as  expressed  in  Rev.  Codes, 
§  874,  in  force  when  the  Constitution  was 
adopted,  providing  that  highways  are  roads, 
streets,  or  alleys  and  bridges,  laid  out  or 
erected  by,  or  dedicated  or  abandoned  to, 
the  public ;  and  hence  Laws  1911,  p.  343,  au- 
thorizing the  construction  of  dams  in  the 
North  fork  of  the  Clearwater  river,  is  not  a 
violation  of  the  constitutional  provision. 
Grice  v.  Clearwater  Timber  Co.,  117  Pac.  112, 
113,  20  Idaho,  70. 

A  natural  and  navigable  stream  is  a 
"highway,"  and  to  cut  off  the  supply  of  wa- 
ter flowing  therein  is  as  effectual  an  obstruc- 
tion of  the  highway  as  it  would  be  to  build  a 
barrier  across  the  same  or  to  plow  up  or  ob- 
struct a  public  road.    Hutchinson  y,  Watson 


Slough  Ditch  Co.,  101  Paa  1059,  1063,  16 
Idaho,  484,  133  Am.  St  Rep.  125. 

A  river,  in  fact  nonnavigabie,  which  is 
declared  by  Laws  1844-45,  p.  299,  a  public 
"highway,"  is  not  thereby  made  a  naviga- 
ble river  within  Rev.  St  1899,  §  8278,  as 
amended  by  Laws  1903,  p.  234,  §  1,  and  re- 
enacted  by  Laws  1905,  p.  180  (Ann.  St  1906, 
p.  3917),  authorizing  the  improvement  of  a 
nonnavigabie  stream  for  the  drainage  of 
lands,  for  a  '^public  highway"  is  a  way  open 
to  all  persons,  and  all  streams  which  are  ac- 
tually capable  of  flowing  and  of  permitting 
the  passage  of  ordinary'  boats  are  navigable. 
Mr.  Webster  defines  the  word  "highway"  as  a 
'^public  road;  a  way  open  to  all  passengers. 
Syn. — Way ;  road ;  path ;  course."  State  ex 
reL  Applegate  v.  Taylor,  123  S.  W.  892,  918. 
224  Mo.  393. 

Rev.^  St.  U.  S.  S  2476,  makes  all  naviga- 
ble rivers  within  the  territory  occupied  by 
public  lands  "public  highways."  Johnson  v. 
Johnson,  95  Pac.  499,  506,  14  Idaho,  561,  24 
U  R.  A.  (N.  S.)  1240. 

A  stream  to  be  a  "public  highway**  for 
floatage  must  be  capable  in  its  natural  con- 
dition and  at  the  ordinary  winter  stages  of 
water  of  valuable  public  use,  and,  if  not,  it 
is  private  property.  Ordinary  stages  of  wa- 
ter or  natural  conditions,  \\ithin  this  rule,  do 
not  mean  a  continuous  state  of  floatage  or 
an  average  volume  of  water,  but  has  refer- 
ence to  the  natural  flow  of  the  water,  and  is 
applied  to  the  stream  in  its  natural  condi- 
tion without  the  application  of  ardflcial 
means,  and  is  used  in  contradistinction  to  ex- 
traordinary or  unusual  floods.  That  which 
occurs  with  reasonable  certainty,  periodical- 
ly, can  hardly  be  said  to  be  unusual,  and 
much  less*  is  it  extraordinary,  and  may  be 
properly  characterized  as  ordinary.  There- 
fore a  stream  that  is  capable  of  floating  logs 
unaided  by  artificial  means  during  freshets 
or  stages  of  water  occurring  with  reasonable 
frequency  and  continuing  long  enough  to 
make  its  use  of  commercial  value  is  a  "pub- 
lic highway"  for  that  purpose ;  but  a  stream 
which  is  not  such  a  way  cannot  be  made  one 
by  the  use  of  dams  or  other  artificial  means 
without  first  acquiring  the  rights  of  riparian 
proprietors.  Kamm  v.  Normand,  91  Pac.  448, 
450,  50  Or.  9,  11  L.  R.  A.  (N.  S.)  290,  126  Am. 
St  Rep.  698  (citing  1  Farnham,  Waters,  § 
139). 

Tlie  Willamette  river,  being  navigable. 
Is  a  public  highway,  and  title  to  the  bed  and 
banks  is  in  the  state,  for  the  benefit  of  the 
public.  State  v.  Portland  General  Electric 
Co.,  98  Pac.  160,  161,  52  Or.  502. 

'  Acts  Md.  1908,  c.  148,  confers  power  on 
the  city  of  Baltimore  to  provide  for  the  im- 
provement of  the  P.  river,  to  remove  there- 
from anything  detrimental  to  navigation, 
and  to  regulate  the  erection  and  maintenance 
of  bulkheads,  etc.,  therein.  The  act  also 
authorized  the  city  to  provide  for  the  ap- 
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pointment  of  officers  necessary  to  execute 
such  powers,  and  to  Impose  fines  and  penal- 
ties for  breach  of  any  ordinance  in  conformi- 
ty with  the  act  Pursuant  thereto,  an  or- 
dinance was  adopted  directing  the  harbor 
board  to  require  all  defective  wharves  or 
bulkheads  to  be  rebuilt  or  repaired  within  a 
reasonable  time,  to  be  prescribed  by  notice, 
and  imposed  a  fine  of  $10  a  day  on  any  own- 
er failing  to  comply  therewith.  Held,  that 
navigable  water  within  the  corporate  limits 
of  a  city  and  over  which  the  city  is  given 
control  is  not  a  '^highway"  in  the  same  sense 
as  a  city  street,  and  that  the  city's  mere 
omission  to  perform  its  duty  imposed  by 
such  act  to  inspect  a  bulkhead  in  the  P. 
river,  which  was  dangerous  to  navigation, 
did  not  render  the  city  liable  for  injuries  to 
libelant's  launch  caused  by  grounding  on  cer- 
tain of  the  submerged  piles  belonging  to  the 
bulkhead,  nor  for  injury  to  and  death  of  pas- 
sengers on  the  launch  caused  by  the  same 
accident  State  of  Maryland  v.  MUler,  180 
Fed.  796,  810. 

The  word  "highways,"  in  Const  art  4, 
I  23,  prohibiting  special  or  local  laws  for 
laying,  opening,  working,  or  supervising  high* 
ways,  means  ordinary  roads  and  not  canals. 
Sears  v.  Steel,  107  Pac.  3,  9,  55  Or.  544. 

Laws  1899,  p.  968,  §  469,  authorized  a 
canal  company  to  lease,  sell,  or  dlscontinne 
its  canal.  The  canal  company  conveyed  the 
entire  canal  and  its  appurtenances  to  a 
steamboat  company,  with  all  the  franchises 
of  the  grantor  in  connection  with  the  owner- 
ship and  operation  of  the  canal.  The  steam- 
boat company  operated  the  canal  for  about 
three  years,  charging  the  tolls  authorized  by 
law,  when  it  conveyed  the  east  12  miles  of 
the  canal  to  a  manufacturing  company,  re- 
serving to  itself  and  its  successor  and  a 
certain  person  named  the  right  at  all  times 
when  the  canal  was  operated  to  use  it  for 
boats,  light  or  loaded,  without  charges.  The 
entire  canal  except  such  12  miles  was  aban- 
doned, but  the  grantee  continued  to  use  the 
12  miles  for  itself  and  such  persons  as  It 
saw  fit  to  permit  Such  12  miles  were  a 
"public  highway,"  and  must  be  regarded,  for 
the  purpose  of  transportation,  a  public  high- 
way, to  be  operated  under  the  restrictions 
placed  on  the  original  canal  company  by  the 
act  under  which  it  was  organized.  New 
York  Cement  Co.  v.  Consolidated  Rosendale 
Cement  Co.,  70  N.  E.  451,  453,  178  N.  Y.  167. 

Wlimrf 

See  Whart 

HIGHWAT  AGENT 

Under  Laws  1893,  p.  25,  c.  29,  i  3,  a 
"highway  agent"  is  a  person  under  the  di- 
rection of  the  selectmen,  and  having  charge 
of  the  construction  and  repair  of  all  high- 
ways and  bridges  within  the  town,  with  au- 
thority to  employ  the  necessary  men  and 
teams  and  purchase  timber  plank  and  .other 


r  material  for  the  construction  and  repair  of 
highways  and  bridges.  O'Brien  v.  Town  of 
Derry,  00  AtL  843,  844,  73  N.  £[.  19& 


As  state  officer,  see  State  Officer. 

HIGHWAY  PROCEEDING 

As  special  proceeding,  see  Special  Pro- 
ceeding. 

HILARIOUS 

If  the  word  **hllarious,"  as  used  by  a 
doctor  in  testifying  that  he  had  seen  a  cer- 
tain man  when  he  was  drinking  and  that  he 
became  hilarious,  does  not  have  a  barroom 
meaning  that  differs  from  its  ordinary  Eng- 
lish meaning,  as  defined  in  the  lexicons,  it 
does  not  imply  that  such  person  was  in  a 
drunken  condition.  In  re  Crocheron's  Estate, 
101  Pac.  741,  747,  16  Idaho,  441,  33  L.  K. 
A.  (N.  S.)  868. 

HILL 

See  Foot  of  Hill. 

HIM 

See  Doing  Him. 

A  power  of  attorney  to  confess  judg- 
ment, contained  in  a  lease  made  to  a  man 
and  his  wife,  which  appointed  an  attorney 
for  "him"  to  enter  **his"  appearance,  etc.,  is 
nevertheless  to  be  construed  as  a  joint  pow- 
er, and  the  word  "him"  read  as  "them,"  and 
the  word  "his"  as  "their."  Barron  v.  Kim- 
baU,   124  IlL  App.  268,   271. 

HIKDER 

Delay  and  def  rand  synonymons 

"Defraud,"  "hinder,"  and  "delay,''  as 
used  in  Ck>de  1906,  i  3099,  are  not  synony- 
mous, and  a  purpose  to  hinder  and  delay  a 
creditor  is  therefore  fraudulent  within  that 
^section,  although  the  debtor  may  honestly  in- 
tend that  all  his  debts  shall  ultimately  be 
paid.  Halfpenny  A  Hamilton  v.  Tate  &  Mc- 
Devitt,  64  S.  E.  28,  29,  65  W.  Va.  296  (citing 
Edgell  V.  Smith,  40  S.  E.  404,  50  W.  Va.  349, 
356). 

HnCDER  AND  DEIiAY 

**By  ^hindering  and  delaying'  certain 
creditors  in  the  collection  of  their  debts  Is 
meant  the  doing  of  an  illegal  act  which 
causes  or  presents  an  obstacle  in  the  collec- 
tion of  the  debt  by  a  creditor.  The  act  done 
by  the  debtor  may  not  defraud  the  creditor 
in  fact,  and  yet  be  fraudulent  in  law,  because 
it  hinders  and  delays  creditors  in  the  collec- 
tion of  their  debts.  Thus,  for  instance,  a 
debtor  may  have  property  more  than  suffi- 
cient to  pay  all  his  debts,  yet,  if  he  puts  his 
property  out  of  his  hands  so  that  it  cannot 
be  reached  by  the  ordinary  process  of  law. 
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it  is  'hindering  and  delaying*  in  the  eyes  of 
the  law,  and  a  legal  fraud.  Such  hindering 
and  delaying  of  creditors  in  the  collection  of 
their  debts  the  law  denounces  and  treats  as 
a  fraud."  Frank  v.  Minsterketter  (Ky.)  99 
S.  W.  219,  220  (quoting  Kellog  v.  Richard- 
son, 19  Fed.  70). 

HIKDEBt  BEZ.AT,  AHD  D£FRAin> 

A  conveyance. made  to  hinder  and  delay 
creditors  is  a  conveyance  "to  hinder,  delay, 
and  defraud"  such  creditors  within  the  mean- 
ing of  Attachment  Act.  i  1.  Adams  v.  Pease* 
113  111.  App.  356,  360. 

Where  two  defendants  in  a  slander  suit 
mortgaged  their  land  to  their  sisters,  sold 
their  personalty,  and  withdrew  their  hank 
accounts,  the  result  of  such  acts  was  to  "hin- 
der, delay,  and  defraud"  the  plaintlfE  in  the 
collection  of  his  judgment  against  them.  Mc- 
Cauley  v.  Shockey,  66  Atl.  625,  626,  105  Md. 
641. 

'This  expression  Is  familiar  to  the  law 
of  fraudulent  conveyances,  and  was  used'  at 
the  common  law  and  in  the  statute  of  Eliza- 
beth, and  has  always  been  held  to  require,  in 
order  to  validate'  a  conveyance,  that  there 
shall  be  actual  fraud;  and  it  makes  no  dif- 
ference that  the  conveyance  was  made  for 
a  valuable  consideration  If  made  for  the  pur- 
pose of  hindering,  delaying,  or  defrauding 
creditors,  and  this  meaning  is  that  which 
Congress  intended  in  using  the  same  in  Bankr. 
Act,  I  67e,  so  that  a  conveyance  is  not  in- 
valid under  such  subdivision  unless  actually 
fraudulent"  Coder  v.  Arts,  29  Sup.  Ct  436, 
443,  213  U.  S.  223,  53  L.  Bd.  772,  16  Ann. 
Cas.  1008. 


See  Unavoidable  Hindrance 

HIRE 

See  Bailee  for  Hire ;  Contract  of  Hiring ; 
Depositary  for  Hire;  Let  for  Hire; 
Using  for  Hire. 

The  word  "hire"  is  associated  with  the 
act  of  employment  rather  than  reward  for 
services,  and  in  the  latter  connection  is  more 
on  the  plane  of  wages  than  of  salary,  though 
in  a  sense  it  comprehends  both,  and  is  also 
applied  to  engaging  the  use  of  property.  One 
''hires"  a  coachman,  a  gardener,  or  a  cook, 
or  a  carriage,  and  may  be  said  to  hire  a 
superintendent,  a  bookkeeper,  or  a  clerk, 
though  it  seems  better  in  such  instances  to 
say  engage  or  employ.  The  term  is  improp- 
erly applied  to  the  securing  of  professional 
services — e.  g.,  a  lawyer's  or  a  doctor's.  First 
Nat  Bank  of  Wilkes-Barre  v.  Barnum,  160 
Fed.  245,  24a 

Though  the  primary  meaning  of  the  verb 
"to  hire"  is  to  procure  the  temporary  use 
of  an  article  for  compensation,  its  secondary 
meaning  is  to  grant  such  use.  An  ordinance 
forbidding  any  person  to  fairer  or  offer  for 


hire,  rolling  chairs  on  a  pubUc  way,  used  the 
verb  "to  hire"  in  its  secondary  sense,  mean- 
ing to  grant  the  temporary  use  for  compen- 
sation. Harris  v.  Atlantic  City,  62  Atl.  995, 
996,  73  N.  J.  Law,  251. 

The  compensation  received  by  a  man 
who  owned  a  team,  wagons,  and  a  plow,  >vlth 
which  he  worked  by  the  day  for  different 
employers  as  he  could  obtain  work,  earning 
usually  from  nine  to  fifteen  dollars  per  week, 
and  working  alone  when  he  could  not  find 
work  for  his  team,  must  fall  within  the 
meaning  of  either  "wages"  or  "hire,"  as  used 
in  Bankr.  Act  July  1,  1898,  c.  541,  §  1,  cl.  27, 
30  Stat.  545,  defining  a  "wage-earner"  to  be 
one  who  works  for  wages,  salary,  or  hire, 
at  a  rate  of  compensation  not  exceeding  $1,- 
500  per  year.    In  re  Yoder,  127  Fed.  894,  895. 

The  use  of  the  term  "hire,"  like  the  word 
"charter,"  is  not  inconsistent  with  the  idea 
of  a  covenant  or  agreement  only  for  freight- 
ing accommodations.  Grlmberg  v.  Colunibia 
Packers*  Ass'n,  83  Pac.  194,  197,  47  Or.  257, 
114  Am.  St  Rep.  927,  8  Ann.  Cas.  491. 

"Hiring"  Is  expressly  defined  by  Rev. 
Code  Minn.  1905,  §  5516,  to  be  "a  contract 
by  which  one  gives  to  another  temporary 
possession  and  use  of  pi*operty  other  than 
money  for  reward  and  the  latter  agrees  to 
return  the  same  to  the  former  at  a  fnture 
time."  Schlosser  v.  Great  Northern  R.  Co., 
127  N.  W.  502,  503,  20  N.  D.  406. 

Where  a  liquor  dealer  sold  liquor  for 
delivery  In  a  no-license  town,  and  employed 
a  servant,  who  was  required,  among  other 
things,  to  deliver  the  liquor  by  a  team  owned 
by  the  seller,  the  wages  paid  to  the  servant 
for  all  of  his  services  did  not  constitute  "hire 
or  reward"  for  the  carriage  of  liquors,  mere- 
ly because  such  services  might  incidentally 
Include  the  duty  of  delivering  the  liquor  to 
the  purchasers,  within  a  statute  prohibiting 
any  person  or  corporation,  with  certain  ex- 
ceptions, from  transporting  liquors  for  hire 
or  reward  into  a  city  or  town  in  which  cer- 
tain licenses  are  not  granted.  Common- 
wealth V.  Radocchla,  91  N.  E.  856,  205  Mass. 
455. 

Employment  dlstfti&siiisl&ed 

See  Employment. 

Salaxy  distlnsnisl&ed 

The  term  "hire**  haa  application  to  the 
more  menial,  manual,  or  mechanical  employ- 
ments, and  commonly  implies  employment 
for  short  periods,  as  a  day  or  a  week;  while 
the  word  "salary"  has  reference  to  the  more 
mental  forms  of  employment  and  Implies 
greater  permanence  of  employment  and  pay- 
ment at  long  Intervals.  State  v.  Duncan,  1 
Tenn.  Ch.  App.  334,  339. 

HIRE  OF  TEAMS 

As  materlalfl^  see  Materials. 
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HIRED  OUT 

A  statute  proyiding  that  no  child  under 
the  age  of  14  years  shall  be  '*hlred  out"  lu 
any  factory,  etc.,  prohibits  both  the  employ- 
ment as  well  as  the  hiring  out  of  a  minor 
under  such  age,  and  therefore  renders  an 
employer  knowingly  employing  or  keeping  In 
his  employ  a  minor  within  the  prohibited  age 
guilty  of  a  violation  of  the  statute,  making 
the  employment  Itself  Illegal.  Klrkham  t. 
Wheller-Osgood  Co.,  81  Pac  869,  870,  39 
Wash.  415,  4  Ann.  Gas.  632. 

HIRING  AT  WUX 

An  employment  without  term,  at  a  stat* 
ed  sum  per  week,  is  a  **hiring  at  will,"  ter- 
minable by  either  party  without  notice.  War- 
den V.  Hinds,  163  Fed.  201,  203,  90  C.  C.  A. 
449,  25  L.  R.  A.  (N.  S.)  629. 

Where  a  contract  of  hiring  Is  general  or 
indefinite  In  Its  terms,  it  is  prima  facie  a 
'^hiring  at  will/'  and  the  burden  rests  upon 
the  servant  to  prove  that  the  hiring  is  for  a 
definite  term.  Frank  v.  Manhattan  Materni- 
ty &  Dispensary,  107  N.  Y.  Supp.  404,  405. 

A  hiring  at  so  much  a  year,  no  time  be- 
ing specified,  is  an  indefinite  hiring,  and  such 
a  hiring  is  a  "hiring  at  will,"  and  may  be 
terminated  af  any  time  by  either  party. 
Summers  v.  Phenix  Ins.  Co.,  98  N.  Y.  Supp. 
220,  228,  50  Misc.  Rep.  181, 

HIS 

See,  also,  He. 

In  a  will  providing  that,  in  case  of  the 
death  of  testator's  two  sons,  "or  either  of 
them,  without  issue  living  at  the  time  of  'his' 
decease,  then  the  share  of  the  one  so  dying 
without  Issue  shall  be  divided  equally  be- 
tween my  grandchildren,"  the  pronoun  "Ms" 
refers  to  testator's  sons  and  not  to  testator. 
Stokes  V.  Weston,  24  N.  Y.  Supp.  26,  27,  69 
Hun,  608. 

The  word  "his,"  as  used  in  Ky.  St.  § 
4208,  providing  that  any  tavern  keeper,  mer- 
chant, distiller,  or  druggist  who  shall  vio- 
late any  provision  of  this  article,  shall  forfeit 
his  license,  includes  a  partnership  and  a 
corporation  as  well  as  an  individual.  Lewis 
&  Potter  V.  Commonwealth,  121  S.  W.  643, 
644.  134  Ky.  837. 

As  ber 

Rev.  St.  1895,  art  3499,  provides  that 
any  minor  over  19  years  of  age  may  proceed 
before  the  district  court  of  the  county  of 
his  residence  to  have  his  disabilities  as  a 
minor  removed.  Article  3500  provides  that 
if  it  shall  api)ear  that  the  grounds  are  suffi- 
cient, and  that  it  is  advisable  for  the  minor 
to  have  his  disabilities  removed,  a  decree 
therefor  may  be  entered.  Article  3501  pro- 
vides that  after  the  removal  of  disabilities 
the  minor  shall  be  deemed  of  full  age,  ex- 
cept that  he  cannot  vote  imtil  he  reaches  the 
full  age.    Held,  in  view  of  article  3268,  els. 


8,  6,  providing  that  In  construing  civil  stat- 
utes the  masculine  gender  shall  include  the 
feminine  and  neuter,  and  that  in  all  inter- 
pretations the  court  shall  look  for  the  inten* 
tion  of  the  Legislature,  keeping  in  view  the 
old  law,  the  evil  and  the  remedy,  and  of 
Final  Title,  §  8,  providing  that  the  rule  that 
the  revised  statutes,  though  in  derogation  of 
the  common  law,  sliall  be  liberally  construed, 
the  use  of  the  words  "he"  and  "his"  were  not 
intended  to  exclude  the  female  minor,  and 
she  can  have  her  disabilities  removed  there- 
under. Texas  Cent  R.  Co.  v.  Wheeler,  116 
S.  W.  83,  86,  52  Tex  Okr.  App.  603. 

As  tlieir    • 

Ky.  St  1903,  {  457,  provides  that  a  word 
Importing  the  singular  number  only  may  ex- 
tend and  apply  to  several  persons  or  things 
as  well  as  to  one  person  or  thing,  and  vice 
versa.  Section  3514  provides  that  a  x>ollce 
Judge  of  a  city  of  the  fourth  class  shall  be 
clerk  of  his  own  court  but  may  appoint  a 
deputy  clerk,  and  section  3515  declares  that 
the  council  shall,  by  ordinance,  fix  the  com- 
pensation of  the  police  judge  "for  his  serv- 
ices." Held,  that  the  words  "his  services" 
might  properly  be  construed  to  import  "their 
services"  and  to  authorize  the  council  to 
make  an  allowance  both  to  the  Judge  and  to 
the  deputy  clerk  when  appointed.  Greenleaf 
V.  Woods,  96  S.  W.  458,  459,  123  Ky.  306. 

A  power  of  attorney  to  confess  Judgment, 
contained  in  a  lease  made  to  a  man  and  his 
wife,  which  appointed  an  attorney  for  "him" 
to  enter  "his"  appearance,  etc.,  is  neverthe- 
less to  be  construed  as  a  Joint  power,  and 
the  word  "him"  read  as  "them,"  and  the 
word  "his"  as  "their."  Barron  v.  Kimball, 
124  lU.  App.  268,  271. 

TBUm  own 

See  Not  His  Own. 

The  expression  "his  own*"  in  a  policy  of 
fire  insurance  covering  the  product  of  a 
glass  manufacturer's  plant  **his  own,  or  held 
by  him  in  trust*'  refers  to  that  absolutely 
belonging  to  insured.  Burke  v.  Continental 
Ins.  Co.  of  City  of  New  York,  91  N.  Y.  Supp. 
402,  403,  100  App.  Div.  108. 

Negligence  of  the  attorney  of  defendant, 
whereby  default  Judgment  was  rendered.  Is 
not  neglect  of  defendant  within  Rev.  St.  1895, 
art  345,  requiring  his  aflldavit  for  removal  of 
the  case  by  certiorari  from  the  Justice's  court 
to  the  county  court  on  the  ground  of  injus- 
tice done  him  by  the  final  determination,  to 
show  that  such  injustice  was  not  caused  by 
"his  own"  inexcusable  neglect  Lucas  v.  Har- 
rison (Tex.)  139  S.  W.  659. 

His  own  oflLolal  misoondnot 

If  a  tax  collector,  in  addition  to  posting 
advertisements  of  default  in  pajring  taxes  in 
two  or  more  public  places,  as  required  by 
Pub.  St.  1901,  c.  60,  I  14,  maliciously  pub- 
lished similar  notices  in  the  papers,  for  the 
purpose  of  injuring  the  taxpayer,  and  not  be- 
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llevinjBT  that  such  additional  notices  were 
necessary  to  a  successful  tax  sale,  he  would 
be  liable  for  damages  caused  thereby,  though 
the  taxes  were  in  fact  delinquent,  and  Is  not 
relieved  from  liability  by  section  16,  provid- 
ing that  he  shall  not  be  liable  for  any  cause 
except  his  own  official  misconduct;  his  ma- 
licious act  being  "Ms  own  official  misconduct" 
within  the  statute.  Hutchins  v.  Page,  72  Atl. 
689,  690,  75  N.  H.  215,  31  L.  R.  A.  (N.  S.)  132. 

His  own  riglit 

See  Holder  in  His  Own  Right 

His  own  nse  and  benefit 

The  phrase  "his  own  use  and  benefit  and 
for  the  use  or  benefit  of  no  other  person,"  as 
used  in  Pol.  Code,  §  3495,  providing  that  an 
applicant  for  the  purchase  of  school  lands 
must  state  in  his  affidavit  that  he  desires  to 
purchase  the  same  for  his  own  use  and  bene- 
fit, and  for  the  use  and  benefit  of  no  other 
person,  and  that  he  shall  have  made  no  con- 
tract or  agreement  to  sell  the  same,  does  not 
mean  that  the  applicant  must  go  into  pos- 
session and  occupy  the  land  and  personally 
devote  it  to  the  uses  of  which  it  is  capable. 
It  simply  means  that,  when  one  makes  ap- 
plication to  purchase,  he  does  so  with  the  in- 
tention and  purpose  of  deriving  whatever 
profit  or  advantage  may  accrue  through  such 
purchase  for  himself  alone,  as  contradis- 
tinguished from  a  purchase  for  the  profit  and 
advantage  of  some  other  person.  As  an  ele- 
ment entering  into  that  benefit,  he  may  prop- 
erly have  in  contemplation  a  sale  of  the  land 
at  a  profit,  some  time  after  he  has  obtained 
the  certificate  of  purchase,  and  when  the  law 
expressly  authorizes  such  a  sale.  Henshall 
V.  Marsh,  90  Pac.  693,  095,  151  Cal.  289. 

His  term  of  oflloe 

The  phrase  "his  term  of  office,"  In  (3onst. 
art  4,  §  26,  creating  legislative  disability  to 
change  the  compensation  of  public  officers  un- 
der certain  drcimistances,  is  ambiguous,  and 
the  question  of  whether  it  is  synonymous 
with  his  incumbency  of  office  under  a  par- 
ticular election  or  appointment  or  is  synon- 
ymous with  the  full  term  of  office  created  by 
Const,  art  7,  is  not  so  free  from  doubt  as  not 
to  be  open  to  solution  by  Judicial  construc- 
tion. State  ex  rel.  Bashford  v.  Frear,  120  N. 
W.  217,  219,  223,  138  Wis.  536,  16  Ann.  Cas. 
1019. 

HISTORY 

"History"  consists  largely.  If  not  wholly, 
of  the  records,  narratives,  and  statements  of 
others,  purely  hearsay,  and  if  the  history  of 
a  stream  be  such  as  tiiat  therefrom  floods  of 
a  given  height  may  reasonably  be  anticipated 
by  a  party,  such  as  a  carrier,  then  such  floods 
must  be  provided  against  Atchison,  T.  &  S. 
P.  R,  Co.  V.  Madden,  Sykes  &  Co.,  103  S.  W. 
1193,  1195,  46  Tex.  Civ.  App.  597. 

The  separation  of  the  Methodist  Epis- 
copal Churches,  the  one  north  and  the  other 


south  of  a  common  boundary  line,  has  been 
the  subject  of  much  discussion,  in  which  the 
whole  community  was  more  or  less  interest- 
ed and  was  an  event  that  connected  Itself 
with,  and  formed  a  part  of  the  '^history"  of 
the  country,  of  which  courts  will  take  judi- 
cial notice.  Malone  v.  La  Croix,  41  South. 
724,  725,  143  Ala.  657  (citing  Humphrey  ▼. 
Bumside,  4  Bush  [67  Ky.]  215;  Hart  v.  Bod- 
ley,  Hardin  [3  Ky.]  98;  Creighton  v.  Bilbo, 
I  T.  B.  Mon.  ri7  Ky.]  138). 

HITCHED 

See  Not  Hitched. 

HOG 

Proof  that  defendant  received  the  car- 
cass of  a  hog.  which  had  been  killed  by  an- 
other before  defendant  received  it  constitut- 
ed a  fatal  variance  from  an  indictment 
charging  defendant  >vlth  receiving  "one  hog, 
the  property  of  R.,"  since  the  terra  "hog,"  in 
the  absence  of  an  allegation  to  the  contrary, 
would  be  presumed  to  mean  a  live  animal. 
Hutchinson  v.  SUte,  88  S.  W.  331,  332,  72 
Ark.  640. 

It  is  error  to  refuse  to  charge  the  theft 
of  a  dead  hog  does  not  constitute  hog  steal- 
ing. Paulk  V.  Stete,  63  S.  E.  659,  661,  5  Ga. 
App.  567. 

Where  the  evidence  showed  that  accused 
did  not  kill  the  hog  which  he  was  charged 
with  stealing,  nor  suggest  that  it  be  killed, 
and  the  Intent  to  steal,  if  any,  had  been  form- 
ed after  the  hog  had  been  killed,  he  was  not 
guilty  of  hog  stealing,  but  the  theft  of  the 
carcass  was  simple  larceny.  Moses  v.  State, 
69  S.  E.  575,  576,  8  Ga.  App.  446. 

As  cattle 

See  Cattle. 

HOIST 

As  appliance,  see  Appliance. 

Labor  Law  (Consol.  Laws  1909.  c.  31)  § 
18,  provides  that  a  person  employing  or  di- 
recting another  to  perform  labor  in  the  re- 
pairing of  a  house,  building,  or  "structure** 
shall  not  furnish,  erect,  or  cause  to  be  fur- 
nished or  erected,  for  such  labor,  scaffolding, 
"hoists,"  stays,  or  other  mechanical  contriv- 
ances which  are  unsafe,  and  which  are  not 
such  as  to  give  proper  protection  to  a  person 
so  employed  or  engaged.  Held  that,  where  a 
car  repairer  was  injured  by  the  breaking  of 
the  handle  of  a  ratchet  jack  with  which  the 
body  of  a  freight  car  had  been  hoisted  to  per- 
mit repairs  on  the  trucks,  as  the  body  was 
being  lowered,  the  jack,  while  not  a  "hoist" 
within  the  statute,  Is  nevertheless  a  "mechan- 
ical contrivance"  furnished  by  the  railroad 
company  for  plaintlfTs  use,  and  the  car  'was 
a  "structure"  as  to  which  the  jack  was  be- 
ing used ;  and  hence  the  defective  jack  was 
within   the   statute.    Corbett  y*  Kew  York 
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cent  A  H.  R.  R.  Co.,  135  N.  Y.  Supp.  187, 
139,  151  App.  Div.  159. 

HOI8TIKO  APPARATUS 

A  gin  pole,  to  whicli  was  attached  a 
block  and  fall  used  to  haul  beams  to  'the 
third  floor  of  a  new  building,  the  walls  and 
girders  of  which  had  not  yet  been  construct- 
ed, was  not  a  **hoistlng  apparatus,"  within 
Laws  1897,  p.  468,  c.  415,  §  20,  as  amended 
by  Laws  1899,  p.  351,  c.  192,  providing  that, 
if  hoisting  apparatus  is  used  within  build- 
ings in  process  of  construction,  the  contrac- 
tors and  owners  shall  cause  the  shafts  and 
openings  in  each  fall  to  be  inclosed  by  a* 
barrier.  McNeill  v.  Bottsford-Dickinson  Co., 
112  N.  Y.  Supp.  867»  869,  128  App.  Div.  544. 

HOLD 

See  Take  and  Hold;   To  Have  and  to 
Hold. 

**  'To  hold,'  when  used  in  the  habendum 
clause  of  a  deed,  includes  the  twofold  idea 
of  actual  possession  of  the  thing  and  being 
invested  with  legal  title."  In  re  Crofoot*s 
Will,  1.37  N.  Y.  Supp.  430,  431  (quoting  4 
Words  and  Phrases,  p.  3317). 

The  word  "hold,"  as  it  relates  to  real 
property,  is  to  enjoy  and  possess.  The  word 
**hold,"  as  used  in  a  statute  providing  that 
aliens  may  hold  real  estate,  relates  to  any 
kind  of  title,  as  by  descent  or  purchase  or 
otherwise.  Cooke  v.  Doron,  64  Atl.  595,  597, 
215  Pa.  393,  7  Lu  R.  A.  (N.  S.)  'C59,  7  Ann. 
Cas.  502. 

.The  meaning  of  the  word  "hold"  as  ap- 
plied to  real  estate  is  somewhat  different 
from  the  mode  of  acquisition.  It  has  to  do 
with  the  duration  or  tenure  of  the  estate. 
Lehman  v.  State  ex  rel.  Miller,  88  N.  E.  365, 
368,  45  Ind.  App.  330. 

A  will  giving  all  of  testator's  property  to 
his  widow,  "to  hold  and  use  as  she  may  see 
tit  and  proper,"  gave  her  absolute  title,  and 
not  a  mere  life  estate.  In  re  Crofoot*s  Will, 
137  N.  y.  Supp.  430,  43L 

Testator  devised  the  residue  of  hid  es- 
tate to  his  wife  "to  hold  and  to  have  to  her 
and  her  heirs  and  assigns  forever,"  but,  if 
she  married  again,  then  one-half  of  the  es- 
tate should  be  sold  and  divided  among  named 
legatees.  The  will  also  provided  that  in 
case  of  the  death  of  testator's  wife,  still  re- 
maining his  widow,  the  residue  of  the  es- 
tate then  remaining  should  be  divided  among 
such  legatees.  Held,  that  the  widow  took  her 
husband's  estate  in  fee  under  the  rule  in 
Shelley's  Case,  and  that  on  her  death  the 
property  passed  to  her  heir.  Rissman  v. 
Wierth,  77  N.  B.  108,  109,  220  lU.  181,  110 
Am.  St  Rep.  243. 

HOI.I>  COURT 

See  May  Hold  Court 


HOIiD  HARMIiESS 

A  receipt  to  an  administrator,  containing 
an  agreement  to  "hold  him  harmless"  in  case 
the  estate  which  he  represents  does  not  pay 
enough  on  settlement  to  cover  the  amount 
received,  is  held  equivalent  to  an  kgreement 
to  return  the  amount  in  case  the  claim  should 
be  rejected.  Gorman  v.  Nairne,  12  Ala.  838, 
339. 

HOLD  OVEH 

See  Unlawfully  Hold  Over. 

HOLD   UP 

The  expression  "hold  up,"  in  its  ordinary 
significance  means  a  forcible  detention  ol  the 
person  held  with  intent  to  commit  robbery, 
and  the  necessary  force  is  implied  to  carry 
the  purpose  into  effect,  even  to  the  killing  of 
the  person  held  up,  if  necressary  to  the  perpe- 
tration of  the  robbery  or  the  escape  of  the 
robber,  and  deliberation  and  premeditation 
are  necessary  elements,  and  malice  will  be 
implied.  State  v.  Anderson,  101  Pac.  198, 
200,  53  Or.  479. 

HOLDER 

See' Bona  Fide  Holder;  Certificate  Hold- 
er; Landholder;  Lienholder;  Proper- 
ty Holder;  Registered  Holder;  Share- 
holder. 

A  "holder"  of  a  bill  or  note,  as  the  term 
is  used  in  the  law  of  negotiable  instruments, 
means  the  payee  or  indorsee  of  a  bill  or  note 
who  Is  in  possession  of  it,  or  the  bearer  who 
has  acquired  title  by  indorsement,  as  provid- 
ed by  Revisal  1905,  §  2340.  Stelnhllper  v. 
Basnlght,  69  S.  E.  220,  221,  153  N.  C.  293. 

The  term  "holder,"  as  applied  to  a  note. 
Is  properly  applied  to  a  person  having  posses- 
sion of  the  paper  and  making  the  demand 
whether  in  his  own  right  or  as  agent  of 
another.  Welch  v.  Kinney,  80  Pac.  648,  649, 
46  Or.  406  (quoting  and  adopting  Bowling  v. 
Harrison,  6  How.  248,  12  L.  Ed.  425). 

"  'Holder'  means  the  payee  or  indorsee  of 
the  bill  or  one  who  is  in  possession  of  it  or 
the  bearer  thereof."  Where  an  indorsee  upon 
payment  of  a  portion  of  the  face  of  a  note 
voluntarily  surrendered  it  to  the  maker,  the 
maker  became  (though  he  promised  at  the 
time  to  pay  the  balance)  the  holder  within 
Negotiable  Instrument  Law,  §  200,  subd.  5 
(Laws  1897,  p.  744,  c.  612),  providing  that  a 
negotiable  instrument  is  discharged  when  the 
principal  maker  becomes  the  holder  in  his 
own  right  at  or  after  maturity.  Schwartz- 
man  V.  Post,  84  N.  Y.  Supp.  922,  923  (quoting 
definition  in  Negotiable  Instrument  Law 
[Laws  1897,  p.  720,  c  612,  §  2]). 

Where  notes  payable  to  the  order  of  the 
payee  were  not  indorsed,  or  transferred  by 
writing  or  parol  to  any  one,  the  naked  posses- 
sion of  the  notes  and  the  mortgage  securing 
them,  by  a  bank,  of  which  tiie  payee  and 
mortgagee  was  cashier,  did  not  prove  title  in 
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the  bank ;  Sanborn's  St  Supp.  1906,  §i  1675» 
1676—21,  defining  the  holder  of  a  note  pay- 
able to  order  as  the  payee  or  indorsee  in  pos- 
session. Swanby  v.  Northern  State  Bank, 
137  N.  W.  763,  764,  150  Wis.  572. 

Payment  by  a  bank,  of  a  check  drawn  on 
it,  does  not  make  the  bank  a  holder  within  Ne- 
gotiable Instrument  Law,  providing  tliat  an 
instrument  is  negotiated  when  it  is  transfer- 
red, so  as  to  constitute  the  transferee  a  hold- 
er thereof.  Aurora  State  Bank  7.  Hayes- 
Eames  Elevator  Co.,  129  N.  W.  279,  281,  88 
Neb.  187;  National  Bank  of  Commerce  of 
Lincoln  v.  Farmers'  &  Merchants*  Bank,  128 
N.  W.  522,  523,  87  Neb.  841. 

Under  section  51  of  the  negotiable  instru- 
ments act,  giving  the  holder  of  a  negotiable 
instrument  the  right  to  sue  upon  it  in  his  own 
name,  and  section  190  of  the  act,  defining  the 
word  "holder,"  as  used  in  the  act,  to  mean 
the  bearer,  or  the  payee  or  indorsee  of  a  bill 
or  note  who  is  in  possession  of  it,  read  in 
connection  with  section  49,  providing  that 
the  title  to  a  note  payable  to  the  holder's  or- 
der may  be  transferred  without  indorsement, 
and  section  59,  providing  that  every  holder 
is  deemed  to  be  a  holder  in  due  course,  un- 
less excepted  by  the  same  section,  an  action 
on  a  promissory  note  may  be  maintained  by 
the  holder  in  possession.  Callahan  v.  Louis- 
ville Dry  Goods  Co.,  131  S.  W.  995,  996,  140 
Ky.  712. 

Under  Negotiable  Instruments  Act,  April 
4,  1902,  I  51,  providing  that  the  bolder  of  a 
negotiable  Instrument  may  sue  thereon  in  his 
own  name,  and  section  191,  defining  a  holder 
as  the  payee  or  indorsee  of  a  bill  or  note  in 
possession  thereof  or  its  bearer,  the  payee  or 
indorsee,  of  a  note  in  possession  thereof, 
though  not  the  beneficial  owner,  may  sue 
thereon  in  his  own  name  by  consent  of  the 
owner  and  for  such  purpose  strike  out  his 
own  and  subsequent  indorsements.  R.  M. 
Owen  &  Co.  v.  Storms  &  Co.,  72  Atl.  441,  442, 
78  N.  J.  Law.  154. 

Under  Negotiable  Instruments  Law  (Con- 
sol.  Laws  1909,  c.  38)  §9  2,  324,  defining  a 
holder  as  the  payee  or  indorsee  of  a  bill  or 
note  in  possession,  and  declaring  that,  where 
the  holder  of  a  check  procures  it  to  be  ac- 
cepted or  certified,  the  drawer  is  discharged 
from  liability,  and  independent  thereof,  a 
bank  giving  a  customer  credit  on  the  deposit 
of  a  check  drawn  by  him  on  another  bank 
and  obtaining  a  certification  from  the  other 
bank  may  not,  on  the  check  being  returned 
unpaid,  hold  the  depositor  liable  thereon,  the 
bank  receiving  the  check  as  a  deposit  with 
a  deposit  slip  and  a  delivery  of  the  passbook 
containing  a  credit  entry,  and  a  credit  on 
the  bank*s  books.  Lyons  v.  Union  Exch.  Nat. 
Bank  of  New  York,  135  N.  Y.  Supp.  121,  124, 
150  App.  Div.  493. 

Rev.  St  1909,  f  10,026,  provides  that,  to 
constitute  notice  of  an  infirmity  in  an  instru- 
ment or  defect  in  the  tittle  of  the  person  ne- 


gotiating It,  Budi  person  to  whom  it  is  ne- 
gotiated must  have  had  actual  knowledge  of 
the  infirmity  or  defect  or  knowledge  of  such 
facts  that  his  action  in  taking  the  instmment 
amounted  to  bad  faith.  Held,  that  the  holder 
within  such  section,  and  in  the  rule  that  con- 
structive notice  is  insufficient  to  impair  the 
title  of  a  bona  fide  holder  for  value,  is  Umited 
to  an  indorsee,  and  has  no  application  to  the 
payee  as  the  original  holder  of  the  instru- 
m^it  St  Charles  Savings  Bank  v.  Edwards, 
147  8.  W.  978,  980,  243  Mo.  553. 

A  municipal  improvement  certificate 
wherdn  the  city  issuing  it  agrees  to  pay  a 
named  person  or  the  "holder*'  thereof,  provid- 
ing that  it  should  be  receivable  in  payment 
of  assessments,  that  it  should  be  transferable 
by  indorsement,  is  transferable  only  by  in- 
dorsement; the  word  ''holder**  meaning  a 
holder  in  one  of  the  modes  provided  for  in 
the  certificate,  viz.,  either  by  receiving  it 
under  the  original  issue  or  by  endorsement. 
Wlnfield  V.  Mayor,  etc.,  of  City  of  Hudson,  28 
N.  J.  Law,  255,  263. 

"Byles  on  Bills  says  that  'holder*  is  a 
general  word  applied  to  any  one  in  actual 
or  constructive  possession  of  the  bill,  and 
entitled  at  law  to  recover  or  receive  its  con- 
tents from  the  parties  to  it*'  A  Judgment 
taken  under  a  warrant  of  attorney  annexed 
to  a  note,  authorizing  confession  of  judg- 
ment "in  favor  of  the  •holder,* "  Is  not  pro- 
tected by  the  federal  Constitution  and  laws, 
when  sued  on  in  another  state,  from  col- 
lateral attack  upon  the  ground  that  the  party 
in  whose  behalf  it  was  rendered  was  not 
in  fact  the  'holder,'  because  not  the  real 
owner  of  the  note.  Due  process  of  Ukw  is 
wanting  In  proceedings  by  which  Judgment 
is  taken  in  a  state  court  under  a  warrant  of 
attorney  annexed  to  a  note,  authorizing  con- 
fession of  Judgment  "In  favor  of  the  'holder,'  " 
if  the  party  in  whose  favor  the  Judgment 
was  rendered  has  ceased,  before  the  com- 
mencement of  the  suit,  to  own  the  note,  or 
to  be  entitled  to  receive  the  proceeds  to  its 
own  use,  since  such  Judgment  is,  in  legal  ef- 
fect a  personal  Judgnieut  without  service  of 
process  upon  the  defendants,  and  without 
their  appearance  in  person  or  by  an  author- 
ized attorney.  National  Exchange  Bank  of 
Tiflin,  O.,  V.  Wiley,  25  Sup.  Ct  70,  74,  195  U. 
S.  257,  49  L.  Bd.  184. 

Revlsal  1905,  §  2198,  declares  that  when 
the  holder  of  an  instrument  payable  to  his 
order  transfers  it  for  value  without  Indorsing 
it  the  transfer  vests  in  the  transferee  such 
title  as  the  transferror  had,  and  the  trans- 
feree acquires  In  addition  the  right  to  have 
the  indorsement  of  the  transferror,  but  for 
the  purpose  of  determining  whether  the  trans- 
feree is  a  holder  in  due  course,  the  negotia- 
tion takes  effect  as  of  the  time  when  the  in- 
dorsement is  actually  made.  Section  2208 
provides  that  every  holder  is  deemed  prima 
facie  a  holder  in  due  course,  etc.,  and  section 
2340  declares  that  a  "holder*'  is  th6  payee 
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or  indorsee  of  a  bill  or  note  wlio  ia  in  pos- 
session of  it,  or  tbe  bearer  thereof,  and  de- 
fines "bearer"  as  the  person  in  possession  of 
a  bill  or  note  payable  to  bearer.  Held,  that 
the  holder  of  a  draft  payable  to  order,  in 
the  absence  of  proof  of  Indorsement  by  the 
payee,  was  not  a  bona  fide  purchaser  for 
value  without  notice.  Mayers  v.  McRlmmon, 
53  S.  E.  447,  448,  140  N.  C.  640,  111  Am.  St. 
Rep.  879. 

Where  a  note  gave  the  "holder  or  hold- 
ers" a  right  to  enforce  payment,  and  in  an- 
other portion  of  the  instrument  provided  that 
the  "holder  or  holders"  might  exercise  the 
power  to  sell  the  collateral  and  apply  the 
proceeds  to  the  payment  of  the  note,  the 
phrase  "holder  or  holders"  is  broad  enough 
to  include  any  person  holding  the  note  under 
the  order  of  the  payee.  Richardson  v.  Win- 
nisimmet  Nat  Bank,  75  N.  E.  97,  98,  1^9 
Mass.  25. 


Negotiable  Instmment  Law  provides  (sec- 
tion 30)  that  an  instrument  payable  to  order 
is  negotiated  by  indorsement  of  the  holder 
completed  by  delivery.  Held,  that  the  "hold- 
er" of  a  note  before  transfer  was  the  payee, 
and  not  one  who  claimed  to  have  possession 
of  it  as  its  agent,  and  attempted  to  transfer 
it  by  indorsement  as  agent  of,  or  attorney  in 
fact  for,  the  payee,  and  not  by  his  personal 
indorsement  Scotland  County  Nat  Bank  v. 
Hohn,  125  S.  W.  539,  541,  146  Mo.  App.  699. 

Under  Rev.  Codes,  1 3508,  authorizing  the 
holder  of  a  negotiable  Instrument  to  sue  in 
his  own  name,  the  holder  of  a  negotiable  in- 
strument, though  for  the  purpose  of  collec- 
tion only,  may  sue  thereon  in  his  own  name. 
Craig  V.  Palo  Alto  Stock  Farm,  102  Pac.  393, 
394,  16  Idaho,  701. 


Under  New  Jersey  Negotiable  Instru- 
ment Law  (Act  April  4,  1902,  P.  L.  p.  614)  § 
191,  defining  a  "holder"  as  ttie  payee  or  in- 
dorsee of  a  bill  or  note  who  is  in  possession 
thereof,  or  the  bearer  thereof,  the  "holder" 
is  not  necessarily  the  owner  thereof.  R.  M. 
Owen  &  Co.  v.  Storms  &  Co.,  72  Atl.  441,  44^, 
78  N.  J.  Law,  154. 

HOIiBER  FOR  VALJTE 

See  Innocent  Holder  for  Value. 
See,  also,  Bona  Fide  Holder. 

A  holder  who  takes  commercial  paper 
by  way  of  security  for  pre-existing  indebted- 
ness is  a  "holder  for  value."  Yoss  v.  Cham- 
berlain, 117  N.  W.  269,  271,  139  Iowa,  569,  19 
L.  R.  A  (N.  S.)  106,  130  Am.  St  Rep.  331. 

One  who  takes  negotiable  paper  in  pay- 
ment of  an  antecedent  debt  before  maturity 
and  without  notice,  actual  or  otherwise,  of 
any  defect,  receives  it  "in  due  course  of  busi- 
ness," and  becomes,  within  the  meaning  of 
commercial  law,  "a  holder  for  value."  Ham- 
iter  V.  Brown,  113  S.  W.  1014,  88  Ark.  97  (cit- 


ing Tabor  v.  Merchants'  Nat  Bank,  3  S.  W. 
805,  48  Ark.  454, 3  Am.  St  Rep.  241). 

A  mortgagee  whose  mortgage  is  given 
merely  to  secure  antecedent  debts  is  not  a 
"holder  for  value"  within  the  meaning  of 
clause  "e,"  in  section  70  of  Bankr.  Act.  July 
1,  1898,  c.  541,  30  Stat.  566.  Empire  State 
Trust  Co.  V.  Trustees  of  William  F.  Fisher  & 
Co.,  60  Ati.  940,  941,  67  N.  J.  Eq.  602,  3  Ann. 
Cas.  393. 

An  Indorsee  of  .an  overdue  negotiable 
promissory  note  taken  as  collateral  security 
for  a  loan,  made  at  the  time,  is  a  "holder  for 
value,"  and  is  not  affected  by  any  v  uities  be- 
tween the  maker  and  the  payee  of  which  he 
had  ^no  notice.  Monett  State  Bank  v.  Eu- 
banks,  101  S.  W.  687, 124  Mo.  App.  499  (citing 
Logan  V.  Smith,  62  Mo.  465 ;  Deere  v.  Mars- 
den,  88  Mo.  512;  Merchants'  Nat.  Bank  v. 
Abemathy,  32  Mo.  App.  211). 

"One  who  takes  commercial  paper  in 
extinguishment  of  a  debt,  surrendering  the 
note  of  his  debtor  and  the  collateral,  whether 
before  or  after  the  note  becomes  due,  is  a 
'holder  for  value.* "  Ward  v.  City  Trust  Co., 
102  N.  Y.   SupPl  60,  52,  117  App.  Div.  130. 

Where  a  debtor  gives  a  bank  a  note  on 
which  he  is  a  second  indorser,  and  the  bank 
on  receipt  of  the  note  extends  time  to  the 
debtor,  and  applies  the  proceeds  of  the  note 
as  a  credit  to  the  debtor,  and  relinquishes 
bills  of  lading  pledged  as  collateral,  the  bank 
is  a  "holder  for  value,"  if  without  notice  of 
any  infirmity  in  the  instrument,  or  any  right 
of  set-off  in  connection  therewith.  Allen- 
town  Nat  Bank  v.  Clay  Product  Supply  Co., 
66  Atl.  252,  253,  217  Pa.  128. 

A  payee  of  a  note,  who  on  receiving  it 
paid  a  specified  sum  to  banks,  which  the  mak- 
er owed,  is  a  "holder  for  value"  within  Nego- 
tiable Instruments  Law,  S  26.  Hermann's 
Ex*r  V.  Gregory,  115  S.  W.  809,  811,  131  Ky. 
819. 

Under  section  51  of  the  Negotiable  In- 
struments Law  of  New  York  (Laws  1897,  p. 
727,  c.  612),  which  provides  that  "value  is 
any  consideration  sufilcient  to  support  a  sim- 
ple contract,"  and  that  "an  antecedent  or 
pre-existing  debt  constitutes  value,"  an  in- 
dorsee of  an  accommodation  note,  which  took 
the  same  from  another  indorsee  before  ma- 
turity, in  good  faith,  and  without  notice  of 
any  defense,  as  collateral  security  for  an  an- 
tecedent debt  of  the  immediate  indorser,  is  a 
"holder  for  value,"  or  occupies  the  position 
of  a  "holder  for  value,"  and  may  enforce  the 
note  against  the  maker,  although  it  surren- 
dered no  right  in  respect  to  the  original  debt 
and  although  the  note  was  invalid  and  illegal 
in  its  inception.  In  re  Hopper^Morgan  Co., 
154  Fed.  249,  254. 

Under  Michigan  Negotiable  Instruments 
Law,  I  27,  providing  that  value  is  any  con- 
sideration sufiicient  to  support  a  simple  con- 
tract, and  an  antecedent  or  pre-existing  debt 
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constitutes  value  and  is  deemed  such,  wheth- 
er the  instrument  is  payable  on  demand  or  at 
a  future  time,  a  person  to  whom  a  note  has 
been  pledged  as  collateral  is  k  "holder  for 
yalue"  to  the  extent  of  the  amount  due  him. 
Graham  v.  Smith  118  N.  W.  726,  727.  155 
Mich.  65  (citing  Payne  v.  Zell,  36  S.  E.  379, 
98  Va.  294;  Mersick  y.  Alderman,  60  Atl.  109, 
77  Conn.  634,  2  Ann.  Cas.  254;  Brooks  Y. 
Sullivan,  39  S.  E.  822, 129  N.  C.  190). 

Where  a  note  to  a  bank,  made  by  S.  and 
indorsed  by  W.  for  the  accommodation  of  C., 
was  used  by  C.  to  take  up  his  note,  to  the 
bank,  indorsed  by  W.,  the  bank  is  a  holder 
thereof  for  value,  within  Rev.  Laws,  c.  73,  | 
'46,  declaring  an  accommodation  party  to  a 
note  liable  thereon  to  a  "holder  for  value," 
notwithstanding  such  holder,  at  the  time  of 
taking  it,  knew  him  to  be  only  an  accommo- 
dation party.  Neal  v.  Scherber,  93  N.  E. 
628,  629,  207  Mass.  323. 

Under  Negotiable  Instruments  Act,  §§ 
25-27,  providing  that  value  is  any  considera- 
tion sufficient  to  support  a  contract,  and  that 
where  value  has  been  given  for  an  instru- 
ment the  holder  is  one  for  value,  and  where 
the  holder  has  a  lien  on  the  instrument,  he  is 
a  holder  for  value  to  the  extent  of  the  lien,  a 
third  person  receiving  from  the  payee  a  note 
as  collateral  security  to  save  him  against  loss 
as  surety  for  the  payee  is  a  "holder  for  val- 
ue," and  the  maker  of  the  note  is  liable  only 
to  the  amount  the  third  person  must  pay  as 
surety.  Jett  v.  Standafer,  137  S.  W.  513, 
514,  143  Ky.  787. 

Under  Rev.  Laws,  c.  73,  S  41,  providing 
that  every  negotiable  instrument  is  deemed 
prima  facie  to  have  been  issued  for  a  valua- 
ble consideration,  and  every  person  whose 
signature  appears  thereon  is  deemed  a  party 
thereto  for  value,  and  section  42,  providing 
that  "value"  is  any  consideration  sufficient  to 
support  a  simple  contract,  and  that  an  ante- 
cedent or  pre-existing  debt  constitutes  value, 
and  section  43,  providing  that,  where  value 
has  at  any  time  been  given  for  the  instru- 
ment, the  holder  is  deemed  a  "holder  for  val- 
ue" in  respect  to  all  parties  who  lecame  such 
prior  to  that  time,  where  defendant  signed 
the  note  in  suit  and  gave  it  to  O.  to  enable 
him  to  take  up  a  forged  note  indorsed  to 
plaintiff  by  C,  plaintiff  could  recover  against 
defendant,  for  O.  was  liable  as  indorser  of 
the  forged  note,  whether  he  knew  it  was 
forged  or  not,  and  plaintiff  had  a  right  to  ac- 
cept defendant's  note  in  settlement  of  0.*s 
liability.  Jennings  v.  Law,  85  N.  E.  157,  158, 
199  Mass.  124. 

Indorsee  of  a  check  received  in  payment 
of  a  past  loan  is  a  "bolder  for  value,"  though 
valuable  consideration,  when  applied  to  chat- 
tels, means  something  more  than  discharge 
of  a  debt,  reviving  when  consideration  for  its 
discharge  fails,  and  means  parting  with  some 
value  that  cannot  be  actually  restored  by 
operation   of  law,   leaving   purchaser   in    a 


changed  condition.    Albert  t.  Hoffman,  117 
N.  Y.  Supp.  1043,  1044,  64  Misc.  Rep.  87. 

An  Indorsee  of  a  negotiable  note  taken 
as  collateral  security  for  a  pre-existing  debt, 
there  being  no  extension  of  time  of  payment 
or  other  new  consideration  except  such  as 
may  be  deemed  to  arise  from  the  acceptance 
of  the  paper,  is  a  "holder  for  value"  and  in 
due  course  of  business,  and,  in  the  absence 
of  any  circumstances  charging  him  with  no- 
tice, is  protected  against  a  claim  of  payment 
made  to  the  original  payee.  Birket  v.  El- 
ward,  74  Pac.  1100,  1101,  68  Kan.  295,  64  L. 
R.  A.  568,  104  Am.  St  Rep.  406,  1  Ann.  Cas. 
272. 

Under  Acts  1899,  p.  146,  c.  94,  |  25,  pro- 
viding that  "value"  is  any  consideration  suffi- 
cient to  support  a  simple  contract,  a  bank  dis- 
counting a  note  and  obtaining  credit  in  favor 
of  the  indorser  in  a  solvent  bank  for  the 
amount  of  the  discounted  paper  is  a  holder 
for  value.  Elgin  City  Banking  Co.  ▼.  Hall, 
108  S.  W.  1068,  1072,  119  Tenn.  548. 

Where  a  bank  discounted  a  note  for  the 
payee,  who  was  indebt^  to  the  bink  on  a 
note  due  at  that  time  and  charged  to  the 
payee's  account,  and  the  account  was  made 
good  by  the  application  of  the  proceeds  of 
the  discount,  the  bank  was  a  holder  for  val- 
ue under  Negotiable  Instruments  Law,  Laws 
1897,  p.  727,  c.  612,  $  54.  Wallabout  Bank  v. 
Peyton,  108  N.  Y.  Supp.  42,  44,  123  App.  Div. 
727  (citing  Joyce,  Defenses  Com.  Paper,  f 
243;  Mechanics'  Bank  v.  Chardavoyne,  55 
Ati.  1080,  69  N.  J.  Law,  256,  101  Am.  SU  Rep. 
701). 

Under  Negotiable  Instrument  Law  (Comp. 
Laws  1907,  §  1577),  which  provides  that  an 
antecedent  or  pre-existing  debt  may  consti- 
tute value,  whether  the  instrument  is  payable 
at  demand  or  at  a  future  time,  section  1578, 
which  provides  that,  where  value  has  at  any 
time  been  given  for  the  instrument,  the  hold- 
er is  deemed  a  holder  for  value  as  to  all 
parties  who  became  such  prior  to  that  time, 
and  section  1579,  which  provides  that,  where 
the  holder  has  a  lien  on  the  instrument,  he  is 
deemed  a  holder  for  value  to  the  extent  of 
his  lien,  an  indorsee  of  negotiable  paper  who 
received  it  before  maturity  as  collateral  for 
a  pre-existing  debt,  without  any  further  con- 
sideration, and  without  notice  of  equities  or 
infirmities,  is  a  holder  for  value,  and  will  be 
protected  against  payments  made  to  the  orig- 
inal payee  before  maturity,  and  before  the 
note  was  indorsed  and  delivered.  Felt  v. 
Bush  (Utah)  126  Pac.  688,  689. 

Where  the  indorser  of  a  dishonored  note 
delivered  to  the  holder  bank  as  collateral  a 
demand  note  by  himself  and  wife,  in.  consid- 
eration of  the  bank's  promise  to  forbear  su- 
ing the  Indorser  on  the  note,  taking  the  de- 
mand note  as  collateral  for  the  pre-existing 
debt  made  the  bank  a  "holder  for  value"  of  the 
note  as  against  the  wife,  an  accommodation 
maker,  under  Rev.  Laws  1902,  c.  73,  S  42,  pro- 
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Tiding  that  a  pre-existing  debt  constitutes 
"yalne,"  whether  the  instrument  is  payable 
on  demand  or  at  a  future  time,  notwithstand- 
ing the  demand  note  was  payable  to  the  bank. 
LoweU  V.  Bickford,  88  N.  E.  1,  2,  201  Mass. 
543. 

Where  the  holder  of  a  note  for  $2,000 
surrendered  it  after  a  payment  of  $500  and 
accepted  a  new  note  for  $1,500,  executed  by 
the  makers  and  indorsed  by  a  corporation, 
the  holder  of  the  new  note  was  a  **holder  for 
value,"  within  Negotiable  Instruments  Law 
(Laws  1897,  p.  727,  c.  612),  §  52.  Van  Norden 
Trust  Co.  V.  L.  Rosenberg,  114  N.  Y.  Supp. 
1025,  1029,  62  Misc.  Rep.  285. 

Holder  la  dmm  course  dlstian^iiisl&efl 

The  Negotiable  Instruments  Law  (San- 
born's St  Supp.  1906,  H  1675,  1684)  seems  to 
distinguish  between  a  •*holder  for  value"  and 
a  "holder  in  due  course."  Section  1675  de- 
fines holder  to  mean  the  payee  or  indorsee  of 
a  bill  or  note  who  is  in  possession  of  it  or 
the  bearer  thereof  a^id  defines  value  to  mean 
valuable  consideration.  On  the  other  hand, 
a  holder  in  due  course  is  defined  in  section 
1676  to  be  one  who  has  taken  the  instrument 
under  the  following  considerations :  (1)  That 
it  is  complete  and  regular  upon  its  face;  (2) 
that  he  became  the  holder  before  it  was  over- 
due, and  without  notice  that  it  had  been  pre- 
viously dishonored,  if  such  was  the  fact ;  (3) 
that  he  took  it  in  good  faith  and  for  value; 
(4)  that  at  the  time  it  was  negotiated  to  him 
he  had  no  notice  of  any 'infirmity  in  the  in- 
strument or  defect  in  the  title  of  the  person 
negotiating  it;  (5)  that  he  took  it  in  the  us- 
ual course  of  business.  Marling  v.  Jones,  119 
N.  W.  931,  933,  138  Wis.  82/ 131  Am.  St  Rep. 
996. 

HOIiDER  IN  DUE  COURSE 

See,  also,  Bona  Fide  Holder. 

A  "holder  in  due  course,"  as  defined  by 
the  Negotiable  Instruments  Law,  is  one  who 
has  taken  the  instrument  under  the  follow- 
ing conditions:  Fii'st,  that  the  instrument 
is  complete  and  regular  on  its  face;  second, 
that  he  became  the  holder  of  it  before  it 
was  overdue  and  without  notice  that  It  had 
been  previously  dishonored.  If  such  was  the 
fact;  third,  that  he  took  it  in  good  faith  and 
for  value;  and,  fourth,  that  at  the  time  it 
was  negotiated  to  him  he  had  no  notice  of 
any  infirmity  in  the  instrument  or  defect  In 
the  title  of  the  person  negotiating  It.  Win- 
ter V.  Nobs,  112  Pac.  525,  526,  19  tdaho,  18, 
Ann.  Gas.  1912G,  302;  Cedar  Rapids  Nat 
Bank  v.  Myhre  Bros.,  107  Pac.  518,  519,  57 
Wash.  596;  Park  v.  Johnson,  119  Pac.  52,. 54, 
20  Idaho,  548  (quoting  and  applying  Rev. 
Codea,  t  3509);  Iowa  Nat  Bank  v.  Carter, 
123  N.  W.  237,  240,  144  Iowa,  715  (quoting 
and  applying  the  definition  in  Code  Supp. 
1907,  §  3060a62);  Wilkins  v.  Usher,  97  S. 
W.  37,  38,  123  Ky.  696 ;  Elgin  City  Banking 
Co.  V.  Hall,  108  S.  W.  1068,  1071,  119  Tenn. 
548;    Weiss  v.  Bieser,  114  N.  Y.  Supp.  983, 


986,  62  Misc.  Rep.  292;  American  Nat  Bank 
V.  Fountain,  62  S.  E.  738,  739,  148  N.  0.  590. 

Negotiable  Instruments  Act  1902,  §  52, 
declares  that  a  **holder  in  due  course"  is  a 
holder  who  has  taken  the  instrument  under 
the  following  conditions:  That  it  Is  complete 
and  regular  upon  its  face;  that  he  became 
the  holder  of  it  before  It  was  overdue  and 
without  notice  that  it  had  been  previously 
dishonored,  if  such  were  the  fact;  that  he 
took  it  in  good  faith  and  for  value;  that  at 
the  time  It  was  negotiated  to  him  he  had 
no  notice  of  any  infirmity  in  the  instrument 
or  defect  in  the  title  of  the  person  negotiat- 
ing it  Municipal  bonds,  complete  and  reg- 
ular upon  their  face,  were  deposited  with  a 
bank  as  collateral  to  a  loan  made  to  the  de- 
positor, before  maturity  and  for  value,  and 
the  bank  had  no  knowled£;e  until  long  after 
they  came  into  its  possession  that  the  de- 
positor was  not  in  legal  possession  and  au- 
thorized to  dispose  of  them.  Held,  that  the 
bank  was  the  "holder  in  due  course"  of  the 
bonds.  Borough  of  Montvale  v.  People's 
Bank,  67  Atl.  67,  68,  74  N.  J.  Law,  464. 

Negotiable  Instruments  Act,  art.  13,  f 
48,  defines  an  accommodation  party  as  one 
who  has  signed  without  recovering  value  to 
lend  his  name  to  another,  and  provides  that 
he  is  liable  to  a  holder  for  value,  though  the 
holder  knew  him  to  be  only  an  accommoda- 
tion party.  Section  78  declares  that  every 
holder  is  deemed  prima  facie  a  holder  in 
due  course.  Section  71,  defining  a  "holder  in 
due  course,"  requires  the  instrument  to  be 
regular  on  its  face,  to  have  been  taken  In 
good  faith,  for  value,  before  it  was  overdue, 
and  without  notice  of  previous  dishonor,  or 
of  infirmity  in  the  instrument  or  defect  in 
title.  Section  75  provides  that  to  constitute 
notice  of  an  infirmity  in  the  instrument  or 
defect  in  title,  one  must  have  actual  knowl- 
edge thereof,  or  of  such  facts  that  his  taking 
the  instrument  amounts  to  bad  faith.  Sec- 
tion 76  provides  that  a  holder  in  due  course 
holds  free  trom  defects  in  title  of  prior  par- 
ties, and  from  defenses  available  among  prior 
parties.  Held,  in  an  action  on  an  accommo- 
dation check  by  an  indorsee  against  the  mak- 
er after  he  stopped  payment,  where  the  mak- 
er had  been  giving  similar  checks,  and  had 
never  stopped  payment  before,  and  the  in- 
dorsee had  no  communication  with  the  maker 
before  the  stopping  of  payment,  and  there 
was  no  evidence  of  fraud  of  the  payee,  or 
defect  in  his  title,  it  was  proper  to  instruct 
that  there  was  no  evidence  that  the  indorsee 
had  actual  knowledge  of  any  infirmity  or 
knowledge  of  such  facts  that  its  taking  the 
check  amounted  to  bad  faith.  Weant  v. 
Southern  Trust  &  Deposit  Co.,  77  Atl.  289, 
293,  112  Md.  463. 

Under  Negotiable  Instruments  Law,  §  55, 
defining  a  "holder  in  due  course"  as  one  who 
has  taken  the  instrument  in  good  faith  and 
for  value,  and  without  notice  of  any  infir- 
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uiity  In  the  instrument  or  defect  in  the  title 
of  the  person  negotiating  it,  one  who  ac- 
quires a  note  from  a  payee  whose  title  is 
shown  to  have  been  defective,  and  who  there- 
fore, by  section  59,  has  the  burden  of  prov- 
ing that  he  acquired  title  in  due  course,  must 
show  that  he  took  the  note,  not  only  for 
value,  but  also  in  good  faith,  by  showing  the 
facts  constituting  good  faith,  and  that  at 
the  time  the  note  was  negotiated  to  him  he 
had  no  notice  of  the  defect  in  the  payee's 
title.  Keene  v.  Behan,  82  Pac.  884,  886,  40 
Wash.  605. 

In  view  of  the  Negotiable  Instrument 
Statute  (section  1676—22),  it  was  held  that  a 
"holder  in  due  course"  is  one  who  takes  com- 
mercial paper  when  (a)  it  is  complete  and 
regular  upon  its  face;  (b)  who  became  the 
holder  of  the  paper  before  it  was  overdue 
and  without  notice  that  it  had  been  pre- 
viously dishonored,   if  such  was  the  fact; 

(c)  and  took  it  in  good  faith  and  for  value; 

(d)  and  at  the  time  it  was  negotiated  to  him 
he  had  no  notice  of  any  infirmity  in  the 
instrument  or  defect  in  the  title  of  the  per- 
son negotiating  it ;  and  (e)  he  took  it  in  the 
usual  course  of  business.  So  the  transferee 
of  commercial  paper  is  not  a  ''holder  in  due 
course,"  unless  he  has  paid  the  full  amount 
agreed  to  be  paid  therefor  without  notice  of 
any  Infirmity  in  the  instrument  or  in  the  title 
of  the  transferror,  except  to  the  amount 
thereof  so  paid.  Hodge  v.  Smith,  110  N.  W. 
Id2,  195,   130  Wis.  326. 

The  Negotiable  Instruments  Act  (Acts 
29th  €^n.  Assem.  p.  81,  c.  180)  provides  that 
where  an  instrument  is  signed  by  a  party 
in  blank  and  delivered  to  another  to  be  filled 
in  and  delivered  to  the  payee,  in  order  that 
it  may  be  enforced,  when  completed,  against 
the  persons  who  became  parties  thereto  prior 
to  its  completion,  it  must  be  filled  in  strict- 
ly in  accordance  with  the  authority  given, 
unless,  after  completion,  it  is  negotiated  to 
a  holder  in  due  course,  who  may  enforce  it 
as  if  filled  in  strictly  in  accordance  with  the 
authority  given.  Section  3060a52  defines  a 
holder  in  due  course  as  one  who  has  taken 
the  instrument  complete  and  regular,  before 
maturity,  without  notice  that  at  the  time  it 
was  negotiated  to  him  there  was  any  defect 
in  the  title  of  the  person  negotiating  it 
Held,  that  where  defendants  signed  a  note 
in  blank  and  delivered  it  to  P.,  who  filled 
in  the  blanks,  making  it  payable  to  plaintiff, 
and  delivered  it  to  him,  plaintiff  was  not  a 
"holder  In  due  course,"  and  hence,  where 
the  note  was  not  filled  in  by  P.  in  accord- 
ance with  his  agreement  with  defendants, 
it  was  not  enforceable  by  plaintiff  against 
him.  Vander  Ploeg  v.  Van  Zuuk,  112  N.  W. 
807,  808,  135  Iowa,  350,  13  L.  R.  A.  (N.  S.) 
490,  124  Am.  St  Rep.  275. 

Under  the  Negotiable  Instruments  Act, 
which  constitutes  an  antecedent  or  pre-exist- 
ing debt  a  valuable  consideration,  and  defin- 


ing a  "holder  in  due  course,**  a  bank  taklnip 
notes  as  collateral  security  f6r  a  pre-exist- 
ing indebtedness  was  a  holder  for  value  and 
in  due  course.  State  Bank  of  Halstad  t. 
Bilstad  (Iowa)  136  N.  W.  204,  207. 

Under  Negotiable  Instruments  Act  (Laws 
1905,  p.  250)  i  59,  providing  that  when  it  is 
shown  that  the  title  of  any  person  who  baa 
negotiated  an  instrument  was  defective,  ttie 
burden  is  on  the  holder  to  prove  that  he  or 
some  person  under  whom  he  claims  was  a 
holder  in  due  course,  and  section  52,  defining 
a  '^holder  in  due  course"  as  one  who  took  the 
instrument  when  it  was  complete  and  regular 
on  its  face,  and  before  it  was  due,  witliout 
notice  of  dishonor  or  infirmity  or  defect  in 
the  title  of  the  person  negotiating  it,  and  in 
good  faith  and  for  value,  in  a  suit  on  notes 
by  the  assignee  where  defendant  showed  that 
they  were  procured  by  fraud  and  were  with- 
out consideration,  the  burden  was  on  plain- 
tiff to  show  that  it  was  a  holder  in  due 
course.  Bank  of  Ozark  v.  Hanks,  125  &  W. 
221,  223,  142  Mo.  App.  110. 

Negotiable  Instruments  Act,  i  59,  pro- 
vides that,  when  it  is  shown  that  the  title  of 
any  person  who  has  negotiated  the  instru- 
ment was  defective,  the  burden  is  on  the 
holder  to  prove  that  he  or  some  other  person 
under  whom  he  claims  acquired  the  title  in 
due  course.  Section  52  defines  a  *'holder  in 
due  course"  to  be  one  who  has  taken  the  in- 
strument under  the  following  conditions: 
That  it  is  complete,  and  regular  on  its  face; 
that  he  became  the  holder  of  it  before  it  was 
overdue,  and  without  notice  of  dishonor,  in 
good  faith,  and  fpr  value;  and  that  he  had 
no  notice  of  any  infirmity  in  the  instrument 
or  defect  in  the  title  of  his  indorser.  Held, 
that  where,  in  an  action  on  bills  of  exchange, 
defendant  showed  that  his  acceptances  there- 
of were  without  consideration,  plaintiff  in- 
dorsee had  the  burden  of  proving  that  it  took 
the  bills  in  good  faith  and  for  value  and 
without  any  notice  of  Infirmity  in  the  instru- 
ments or  defect  in  the  title  of  the  indorser. 
.Johnson  County  Sav.  Bank  v.  Mills,  127  S. 
W.  425,  426.  143  Mo.  App.  265. 

A  bank  taking  indorsed  notes  as  collater- 
al security,  without  notice  of  the  indorser*s 
ownership,  becomes  a  ^'holder  in  due  course*' 
within  Negotiable  Instruments  Law,  §  52,  sub- 
sec  4.  American  Nat  Bank  y.  J.  S.  Minor  & 
Son,  135  S.  W.  278,  279,  142  Ky.  792. 

Under  the  Negotiable  Instruments  Law 
(Rev.  St.  1909,  H  10,022,  10,025,  10,029),  pro- 
viding that  a  "holder  in  due  course"  is  one 
who  takes  an  instrument  before  maturity  in 
good  faith  and  without  notice  of  infirmities, 
that  the  title  of  a  person  negotiating  an  in- 
strument is  defective  if  he  obtains  it  by 
fraud,  duress,  force,  or  for  an  illegal  consid- 
eration, and  that  when  it  is  shown  that  the 
title  of  any  person  who  has  negotiated  an  in- 
strument is  defective,  the  burden  is  on  liim 
to  prove  that  he,  or  the  person  from  whom  he 
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claims,  acquired  tbe  title  In  due  course,  the 
burden  ot  proving  that  he  is  an^  innocent  pur- 
chaser for  value  devolves  upon  the  holder  of 
a  note,  where  the  maker  has  made  a  prima 
facie  showing  that  the  note  was  without  con- 
sideration. Birch  Tree  State  Bank  v.  Dowl- 
er,  145  S.  W.  843,  Si4,  163  Mo.  App.  65. 

A  bank,  discounting  a  note  with  knowl- 
edge that  It  is  void  for  usury,  is  not  a  "hold- 
er in  due  course,"  within  Negotiable  Instru- 
ments Law  (Laws  1897,  p.  732,  c.  612)  §  91, 
defining  a  holder  in  due  course  as  one  having 
no  notice  of  any  inflrmity  in  the  instrument 
and  defect  in  the  title  of  the  person  negotiat- 
ing it;  and  it  cannot  recover  thereon,  not- 
withstanding Banking  Law,  Laws  1892,  p. 
1869,  c.  689,  S  55,  fixing  the  rate  of  interest 
which  a  bank  may  lawfully  charge  and  set- 
ting forth  the  penalties  recoverable  on  a 
bank  knowingly  taking  an  unlawful  rate  of 
interest,  not  including  a  forfeiture  of  the  en- 
tire debt,  which  applies  only  to  notes  on 
which  a  bank  knowingly  charges  usury,  and 
not  to  notes  absolutely  void  for  usury  at 
their  inception.  Schlesinger  v.  Lehmaier,  99 
N.  T.  Supp.  389,  390,  50  Misc.  Rep.  610. 

A  check  was  given  contractors  to  pay 
off  their  men,  on  the  supposition  that  the 
architect's  certificate  had  been  obtained.  On 
discovery  that  the  certificate  had  in  fact  been 
refused,  payment  on  the  check  was  stopped. 
On  the  evening  of  the  same  day  the  payees 
negotiated  the  check  to  plaintiffs  who  had 
previously  cashed  checks  'for  the  payees  but 
had  no  definite  knowledge  as  to  their  finan- 
cial responsibility.  The  payees  did  not  pay 
off  their  men  and  abandoned  the  work. 
Held,  that  the  plaintiffs  were  "holders  in  due 
course,"  within  the  meaning  of  sections  91, 
95,  96,  of  the  Negotiable  Instruments  Law 
(Laws  1897,  p.  732,  c.  612).  Siegmeister  v. 
Lispenard  Realty  Co.,  107  N.  Y.  Supp.  158, 
159. 

Defendant  gave  a  check  to  a  person  by 
mistake.  The  check  was  dellrered  to  plain- 
tiff as  a  loan  without  consideration.  Held, 
that  plaintiff  was  not  a  holder  of  the  check 
in  due  course;  t^egotiable  Instruments  Law 
(Laws  1897,  p.  t32,  c.  612)  f  91.  subd.  3,  pro- 
viding that  to  constitute  one  a  ^'holder  in  due 
course"  he  must  have  taken  the  instrument 
in  good  faith  and  for  value.  Rosenthal  v. 
Parsont,  110  N.  T.  Supp.  223,  224. 

Under  Negotiable  Instruments  Law 
(Laws  1897,  p.  727,  c.  612)  $  54,  making  ab- 
sence of  consideration  a  defense  as  against 
one  not  a  holder  in  due  course,  and  section 
97,  subjecting  a  note  in  the  hands  of  one  oth- 
er than  a  holder  in  due  course  to  the  same 
defenses  as  if  nonnegotiable,  and  section  91, 
defining  a  "holder  in  due  course"  to  be  one 
who  has  taken  before  maturity  in  good  faith 
for  value  without  notice  of  any  defense,  an 
answer  in  an  action  on  a  check,  alleging  that 
the  check  was  an  accommodation  check,  giv- 
en without  consideration,  and  taken  by  the 
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first  indorsee  from  the  payee  with  knowledge 
of  that  fact,  that  such  indorsee  obtained  the 
check  from  the  payee  without  consideration 
and  by  extortion,  and  indorsed  the  same  to 
another  without  consideration,  who  presented 
it  for  payment,  which  was  refused,  and  who 
then  indorsed  it  to  plaintiff  without  consid- 
eration, and  that  plaintiff  took  it  with  knowl- 
edge of  all  the  facts  connected  with  its  mak- 
ing and  successive  transfers  and  dishonors, 
states  a  good  defense.  Weiss  v.  Rieser,  1\4 
N.  Y.  Supp.  983,  986,  62  Misc.  Rep.  292. 

Under  Negotiable  Instruments  Law 
(Laws  1897,  p.  731,  c.  612),  S  79,  providing 
that  the  transfer  of  B.n  instrument  payable 
to  order  for  value  without  indorsement  ob-' 
tains  only  the  transferror's  title,  an  assi^- 
ment  of  a  note  payable  to  order,  without  in- 
dorsement, does  not  make  the  assignee  a 
"holder  in  due  course,"  as  defined  by  Nego- 
tiable Instruments  Law,  §S  2,  60,  61,  91  and 
98.  Manufacturers'  Oommerdal  Co.  v.  Blitz, 
116  N.  Y.  Supp.  402,  404,  131  App,  Div.  17. 

Under  Revisal  1905,  f  2201,  defining  a 
"holder  in  due  course"  as  one  who  takes  a 
negotiable  instrument,  complete  and  regular 
on  its  face,  before  it  is  overdue  end  without 
notice  of  dishonor,  in  good  faith  and  for  val- 
ue, and  who  at  the  time  of  transfer  had  no 
notice  of  any  infirmity  in  It  or  defect  in  the 
title  of  the  person  negotiating  it,  and  section 
2208  thereof,  providing  that  every  holder  is 
deemed  prima  facie  a  holder  in  due  course, 
but,  when  it  is  shown  that  the  title  of  any 
one  negotiating  the  instrument  was  defec- 
tive, the  burden  is  on  the  holder  to  prove 
that  he  or  some  person  under  whom  he 
claims  acquired  title  as  a  holder  in  due 
course,  etc.,  where  fraud  in  procuring  the  note 
has  been  established,  or  there  is  a  defect  in 
the  title  of  one  negotiating  it,  the  burden  is 
on  one  suing  thereon  to  show  that  he  or  one 
under 'whom  he  claims  was  a  holder  in  due 
course,  as  defined  by  section  2201.  American 
Nat  Bank  v.  Fountain,  62  S.  B.  738,  739, 148 
N.  C.  690. 

Under  Revisal  1905,  §  2202,  providing 
that,  where  an  instrument  payable  on  demand 
is  negotiated  an  unreasonable  length  of  time 
after  its  issue,  the  holder  is  not  deemed  a 
"holder  in  due  course,"  where  a  cashier's 
check  was  Issued  May  18,  1904,  and  indorsed 
May  23,  1906,  the  time  was  not  unreasonable 
under  the  statute.  Singer  Mfg.  Co.  v.  Sum- 
mers, 55  S.  E.  522,  524,  143  N.  C.  102. 

Where  a  bill  is  filed  for  the  foreclosure 
of  a  mortgage,  which  was  given  to  secure  the 
payment  of  a  note,  which  note  provides  for 
the  payment  of  the  interest  quarter-annually, 
and  the  mortgage  contains  a  provision  to  the 
effect  that,  upon  default  in  the  payment  of 
any  installment  of  Interest,  the  whole  amount 
of  such  note  shall  thereby  become  due  and 
payable,  and  there  is  a  positive  allegation  in 
the  bill  that,  at  the  time  of  the  purchase  of 
the  note  by  the  complainant   bank,   which 
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was  prior  to  tbe  maturity  of  the  principal 
of  the  note,  it  had  no  knowledge  that  there 
had  been  any  default  in  the  payment  of  in- 
terest, or  that  there  was  any  defense  on  the 
part  of  the  mortgagor  against  the  note  and 
mortgage,  the  fact  that  no  payments  of  in- 
terest were  indorsed  on  note  or  accompany- 
ing mortgage*  did  not  make  the  note  dishon- 
ored, and  the  complainant  must  be  deemed  a 
"holder  in  due  course"  of  such  note,  under 
the  provisions  of  section  2985  of  the  General 
Statutes  of  1906,  and  its  action  in  taking 
such  note  under  such  circumstances  did  not 
amount  to  bad  faith,  which  is  required  by 
section  2989  of  such  General  Statutes,  where- 
fore a  demurrer  interposed  to  the  bill  upon 
.such  grojunds  is  properly  overruled.  Taylor 
V.  American  Nat  Bank  of  Peusacola,  57 
South.  678,  684,  63  Fla.  631. 

The  term  "holder  in  due  course"  refers 
to  due  course  of  trade,  and  trade  rests  on  an 
exchange  of  valuation.  Under  the  law  mer- 
chant a  bona  fide  holder  In  due  course  of  a 
negotiable  instrument  payable  to  bearer  was 
one  who  gave  valuable  consideration  for  it 
before  maturity  and  without  notice  of  any 
infirmity  in  his  grantor's  title,  and  obtain- 
ed it  in  due  course  of  trade.  Parsons  v.  Uti- 
ca  Cement  Co.,  73  Atl.  785,  788,  82  Conn.  333, 
135  Am.  St.  Rep.  278  (citing  Roberts  v.  Hall, 
37  Conn.  205,  9  Am.  Rep.  308). 

To  sustain  the  burden  of  showing  that 
one  was  the  "holder  in  due  course"  of  cer- 
tain bonds.  It  is  necessary  to  show  that  such 
one  took  the  bonds  in  good  faith  and  for  val- 
ue, and  without  any  notice  of  any  defect  in 
the  title.  Parsons  v.  Utlca  Cement  Mfg.  Co., 
66  Atl.  1024,  1025,  80  Conn.  58. 

Every  holder  of  a  promissory  note  Is 
deemed  prima  facie  to  be  a  "holder  in  due 
course";  that  is,  it  is  presumed  that  he  took 
the  note  in  good  faith  and  for  value,  with- 
out notice  of  any  infirmity  in  the  instrument 
or  defect  in  the  title  of  the  person  negotiat- 
ing it  Louis  De  Jonge  &  Co.  v.  Woodport 
Hotel  &  Land  Co.,  72  Atl.  439,  440,  77  N.  J. 
Law,  233. 

Under  B.  &  C.  Comp.  §  4454,  providing 
that  one  is  a  "holder  in  due  course"  of  a  ne- 
gotiable instrument  who  has  taken  the  in- 
strument under  the  following  conditions: 
"That  it  is  complete  and  regular  on  its  face," 
etc. — the  fact  that  at  the  time  a  check  was 
transferred  the  payee  stated  that  the  drawer 
had  asked  him  to  wait  two  or  three  days  for 
presentation  of  the  check  did  not  charge  the 
indorsee  with  notice  of  any  infirmity  in  the 
contract,  such  a  request  not  being  binding 
on  the  payee,  and  not  varying  the  terms  of 
the  writing;  and  under  section  4455,  provid- 
ing that,  where  an  instrument,  payable  on 
demand,  is  negotiated  an  unreasonable  length 
of  time  after  its  issue,  the  holder  is  not 
deemed  a  holder  in  due  course,  a  check  issued 
on  a  certain  date  and  bearing  that  date,  and 
negotiated  at  noon  of  the  following  day,  was 
not  overdue,  so  as  to  carry  to  the  indorsee 


notice  of  its  illegality  or  previous  dishonor. 
Matlock  V.  Scheuerman,  93  Pac.  823,  826,  51 
Or.  49,  17  L.  'R.  A.  (N.  S.)  747. 

A  materialman  sold  materials  to  a  con- 
tractor for  several  jobs  and  kept  separate  ac- 
counts for  each  job.  He  received  from  the 
contractor  checks  drawn  by  an  owner  pay- 
able to  the  contractor  "on  contract."  Held, 
that  the  materialman  was  put  on  notice  and 
was  not  a  holder  in  due  course,  within  Rem. 
&  Bal.  Code,  §  3443,  defining  a  *  nolder  In 
due  course"  as  one  taking  an  instrument  com- 
plete and  regular  on  its  face,  and  he  could 
not,  without  notice  to  the  owner,  divert  the 
proceeds  of  the  checks,  and  charge  him  with 
a  lien  for  the  amount  diverted.  Hughes  & 
Co.  V.  FUnt,  112  Pac.  633,  634;  61  v^^ash.  460. 

A  "holder  in  due  course,"  as  defined  by 
Rem.  &  Bal.  Code,  |  3443,  subd.  3,  is  a  hold- 
er who  takes  an  instrument  in  good  faith 
and  for  value.  Scandiua\'ian  American 
Bank    v.    Johnston,    115    Pac.   102,    105,    63 

Wash.  187. 

• 

Under  L.  O.  L.  S  5885,  which  declares 
that  a  "holder  ^n  due  course"  is  a  holder 
who  has  tak^n  the  instrument  under  condi- 
tion that  it  is  complete  and  regular  upon  Its 
face,  that  he  became  the  holder  of  it  before 
it  was  overdue,  and  without  notice  of  its 
previous  dishonor,  if  such  was  the  fact  that 
he  took  it  in  good  faith  and  for  value,  and 
that  at  the  time  it  was  negotiated  to  him 
he  had  no  notice  of  any  infirmity  in  the  in- 
strument or  defect  in  the  title  of  the  person 
negotiating  it,  a  bank,  which  accepts  and 
pays  a  check  bearing  the  forged  name  of  its 
depositor,  on  presentation  by  another  bank, 
a  holder  in  due  course,  does  not  itself  become 
a  holder  in  due  course,  since  the  check  when 
so  paid,  had  run  its  course  and  was  no  longer 
a  check,  but  only  a  canceled  voucher.  First 
Nat.  Bank  of  Cottage  Grove  v.  Bank  of  Cot- 
tage Grove,  117  Pac.  293,  295,  59  Or.  388. 

Under  the  express  provision  of  L.  O.  L*.  | 
5885,  defining  a  "holder  in  due  course,"  one 
who  does  not  take  a  note  in  good  faith,  or 
for  value,  is  not  such  a  holder,  and,  as 
provided  by  L.  O.  L.  {  5891,  a  note  In  the 
hands  of  such  holder  is  subject  to  the  same 
defenses  as  if  it  were  nonnegotiable.  Hull 
V.  Angus,  118  Pac.  284,  286,  60  Or.  95. 

As  between  the  maker  and  Indorsee  of  a 
note,  the  latter  Is  deemed  the  '^holder  In 
due  course"  if  it  came  into  his  hands  for 
value  in  the  ordinary  course  of  bu^ness 
within  a  reasonable  time  after  Its  date.  Rev. 
Codes,  I  5900,  provides  that  a  holder  in  dne 
course  is  one  who  has  taken  the  instm- 
ment  complete  and  regular  on  its  face,  before 
it  became  due,  and  without  notice  that  It 
had  been  previously  dishonored,  in  good  faith 
and  for  value,  and  without  notice  of  any 
Infirmity  therein  or  defect  in  the  title  of  the 
person  negotiating  it.  Held,  that  where  a 
note  payable  on  demand  was  transferred  to 
plaintiff  at  a  time  when  payments  indorsed 
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thereon  showed  that  the  principal  sum  had 
keen  nearly  paid  in  fuU»  and  that  the  maker 
and  payee  had  regarded  the  obligation  as 
matured  long  prior  to^  its  transfer,  and  plain- 
tiff knew  at  the  time  he  accepted  it  that 
there  was  a  dispute  between  the  maker  and 
payee  as  to  the  amount  due  thereon,  plain- 
tiff was  not  a  "holder  in  due  course."  Bro- 
phy  Grocery  Co.  v.  Wilson,  124  Pac.  510, 
512,  45  Mont.  489. 

Where  the  holder  of  a  check  drawn  on 
another  bank  deposited  it  to  his  account,  and 
the  bank  of  deposit  credited  it,  and  the 
depositor's  account  remained  sufficient  to  pay 
the  check  in  case  of  dishonor,  the  bank  was 
not  a  holder  of  the  check  In  "due  course  of 
business,'*  within  Laws  1897,  p.  732,  c.  612, 
§  91,  so  as  to  exclude  defenses  which  the 
drawer  of  the  check  might  have  against  the 
payee.  Citizens*  State  Bank  v.  Cowles,  73 
N.  B.  33,  180  N.  Y.  346,  105  Am.  St  Rep.  765. 

Where,  after  a  note  was  indorsed  and 
delivered  by  the  indorser  to  the  maker,  and 
the  latter  altered  it  and  delivered  it  to  the 
payee,  who  took  it  without  notice  of  the  al- 
teration, the  Indorser  was  liable  to  the  payee 
under  Rev.  Laws,  c.  73,  S§  69,  141  defining  a 
holder  in  due  course,  and  declaring  that, 
when  an  instrument  has  been  materially  al- 
tered and  is  in  the  hands  of  a  "holder  in 
due  course,"  not  a  party  to  the  alteration, 
he  may  enforce  payment  according  to  its 
original  tenor,  Thorpe  v.  White,  74  N.  E. 
592,  188  Mass.  333. 

An  indorsee  of  a  check  for  value  and  in 
good  faith,  before  It  was  overdue  and  with- 
out notice  of  any  Infirmity  or  that  payment 
had  been  stopped,  was  a  **holder  In  due 
course,"  with  all  the  rights  appertaining 
thereto,  under  Rev.  Laws,  c.  73,  §  69.  Buz- 
zeU  r.  Tobin,  86  N.  E.  923,  201  Mass.  1. 

One  who  acquires  title  to  negotiable 
paper,  not  only  without  consideration,  but 
by  an  act  which  constitutes  a  fraud  on  the 
makers.  Is  not  a  "holder  in  due  course." 
Keegan  v.  Rock,  102  N.  W.  805,  807,  128 
Iowa,  39. 

That  a  holder  of  a  negotiable  instrument 
may  be  a  "holder  in  due  course,"  he  must 
take  it  in  the  usual  course  of  business.  Klpp 
v.  Smith,  118  N.  W.  848,  850,  137  Wis.  234. 

Where  there  was  no  fraud  in  the  in- 
ception of  a  note,  and  the  holder  had  no 
knowledge,  actual  or  constructive,  of  alleged 
fraud  which  induced  the  payee  to  indorse 
and  transfer  it,  but  received  It  in  good  faith, 
the  holder  was  a  "holder  In  due  course"  If  he 
was  a  holder  for  value.  Graham  v.  Smith, 
118  N.  W.  726,  727,  155  Mich.  66. 

•  To  constitute  a  "holder  in  due  course"  of 
a  negotiable  instrument  payable  to  order, 
it  is  always  required  that  the  same  shall  be 
indorsed.  Other  requirements  may,  under 
given  conditions  be  dispensed  with,  but  In- 
'dorsement  of  such  an  instrument  is  essentiaL 


Thus  it  is  provided  in  Revisal  1905,  §  2198, 
that  "where  the  holder  of  an  instrument  pay- 
able to  his  order  transfers  it  for  value  with- 
out indorsing  it,  the  transfer  vests  in  the 
transferee  such  title  as  the  transferror  had 
therein  and  the  transferee  acquires  in  addi- 
tion the  right  to  have  the  indorsement  of 
the  transferror,  but  for  the  purpose  of  de- 
termining whether  the  transferee  is  a  holder 
in  due  course,  a  negotiation  takes  effect  as 
of  the  time  when  the  indorsement  is  actual- 
ly made."  Under  this  definition  the  holder 
of  a  draft  payable  to  order  is  not  a  bona 
fide  purchaser  for  value  without  notice,  in 
the  absence  of  proof  of  indorsement.  May- 
ers T.  McRimmon,  53  S.  E.  447,  448,  140  N. 
C.  640,  111  Am.  St  Rep.  879. 

Acts  1897-98,  pp.  896,  910,  c.  866,  |  124 
(Code  Va.  1904,  p.  1455,  §  2841a),  provides, 
in  subsection  52,  that  a  holder  in  due  course 
is  one  who  takes  the  Instrument  when  It 
is  complete  and  regular  on  Its  face,  before 
maturity,  for  value,  without  notice  of  any 
infirmity;  and  subsection  53  expressly  pro- 
vides that  the  holder  of  an  instrument  pay* 
able  on  demand  negotiated  a  reasonable 
length  of  time  after  maturity  should  not  be 
regarded  as  a  holder  In  due  course.  As  only 
one  class  is  excepted  from  the  class  of  bona 
fide  holders  under  subsection  53,  a  trustee 
under  a  deed  of  trust  for  creditors  is  a 
"holder  in  due  course."  Trustees  of  Ameri- 
can Bank  of  Orange  v.  McComb,  54  S.  B. 
14,  15,  105  Va.  473. 

Where  a  bank  in  the  usual  course  of 
business  took  a  check  in  good  faith  and  with- 
out notice  of  any  infirmity  in  it,  paying 
the  holder  part  of  the  proceeds  and  deposit- 
ing the  remainder  to  his  credit,  the  bank 
was  a  "holder  in  due  course"  under  St.  1909, 
$  3720b,  subsecs.  51,  52.  Choteau  Trust  & 
Banking  Co.  v.  Smith,  118  S.  W.  279,  280, 
133  Ky.  418. 

The  purchaser  of  a  draft  complete  and 
regular  on  its  face  was  a  "holder  in  due 
4purse,"  where  the  purchase  was  made  be- 
fore maturity  of  the  draft,  without  notioe 
that  it  had  previously  been  dishonored,  or 
that  there  was  any  infirmity  in  the  instru- 
ment, or  defect  in  the  title  of  the  person 
negotiating  it,  and  where  it  was  taken  in 
good  faith  and  for  value.  Bothwell  v.  Co- 
rum,  123  S.  W.  291,  292,  135  Ky.  766. 

Facts  and  circumstances  as  disclosed  by 
the  record  in  this  case  examined,  considered, 
and  held  sufficient  to  put  the  receiver  of 
an  insolvent  bank  upon  notice  as  to  the 
fraud  practiced  in  the  inception  and  execn- 
tion  of  a  promissory  note,  and  that  such  re- 
ceiver is  not  a  "holder  in, due  course,"  within 
the  meaning  and  purview  of  the  statufe. 
Brown  v.  Miller,  125  Pac.  983,  985,  22  Idaho, 
307. 

Holder  for  Talue  distingiilahed 

See  Holder  for  Value. 
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HOLDER  IN  HIS  OWN  RIGHT 

Where  defendant,  the  maker  of  a  note, 
on  the  day  it  fell  due,  requested  plaintiff, 
the  second  indorser,  to  take  it  up  at  the 
hank,  and  that  defendant  would  pay  plaintiff 
in  a  few  days,  and  defendant  thereafter  in 
some  manner  acquired  possession  of  the  note 
without  haying  paid  it,  he  was  not  a  "hold- 
er in  his  own  right,**  within  Negotiable  In- 
struments Ijaw  (Laws  1897,  p.  743,  c.  612) 
t  200,  providing  that  a  negotiable  instru- 
ment is  discharged  when  the  principal  debtor 
becomes  the  holder  at  or  after  maturity  in 
his  own  right,  and  was  liable  thereon.  Kor- 
kemas  v.  Macksond,  116  N.  Y.  Supp.  85,  87, 
131  App.  Div.  728. 

HOLDERS  OF  CONTRACTS 

See  Contract  Holders. 

HOLDING 

''Holding**  describes  and  implies  an  act, 
event,  and  circumstance.  Wells,  Fargo  & 
Go.  V.  McCarthy,  90  Pa^  203,  206,  5  Cal.  App. 
301. 

HOLDING  COMPANY 

As  common  carrier,  see  Common  Carrier. 

HOLDING  COURT 

Acts  1888-89,  p.  64,  is  not  violative  of 
Const  1875,  art  ^,  1 19,  providing  that  no  bill 
shall  be  so  altered  or  amended  on  its  passage 
through  either  hojase  as  to  change  its  orig- 
inal purpose;  the  change  having  been  only 
from  a  bill  to  fix  the  time  of  "opening  courts" 
to  one  to  fix  the  time  of  "holding  courts,'* 
and  the  terms  as  used  in  the  connection  being 
synonymous.  Letcher  v.  State,  48  South. 
805,  806, 159  Ala.  59, 17  Ann.  Cas.  716. 

HOLDING  ELECTION 

The  word  "holding"  in  the  Australian 
ballot  law,  regulating  the  manner  of  "holding 
elections,'*  has  the  same  signification  as  when 
used  in  the  term  "holding  court,'*  or  "holding 
a  meeting.**  Getty  v.  Holcomb,  99  Pac.  218, 
219,  79  Kan.  224. 

t 
HOLDING  OPEN 

A  county  Judge,  served  with  an  Injunc- 
tion order  restraining  him  from  proceeding 
with  a  certain  matter,  stated  that  he  "held 
it  open**  and  continued  it  Held,  that  the 
terms  "held  it  open"  and  "holding  open" 
did  not  fall  within  a  definition  of  adjourn- 
ment, to  the  effect  that  "an  adjournment  is 
no  more  than  a  continuation  of  the  session 
from  one  day  to  another,  as  the  word  itself 
signifies."  People  ex  rel.  Stryker  v.  Van  Ber- 
gen, 81  N.  Y.  Supp.  274,  276,  40  Misc.  Bep. 
189. 

HOLDING  STOCK  A8  TRUSTEE 

See  Person  Holding  Stock  as  Trustee. 

y 

HOLDING  WATER 

See  Land  for  Holding  Water, 


HOLE 

4 

See  Lamp  Hole;    Pop  Holes;    Tapping 
Hole. 

HOLING 

See  Gopher  Holing 

HOLIDAY 

See  Legal  Holiday; 

"The  word  'holiday*  means,  first,  a  con- 
secrated  day,  a  general  festival;  and,  sec- 
ond, a  day  on  which  the  ordinary  occupations 
are  suspended,  a  day  of  exemption  or  cessa- 
tion from  work,  a  day  of  festivity,  recreation, 
or  amusement"  State  v.  Shelton,  77  N.  E. 
1052-1054,  38  Ind.  App.  .80. 

The  word  /'hoUday,'*  within  the  rale  that 
"continuously,"  as  used  in  a  bill  of.ladiiig» 
entitling  a  ship  to  discharge  continuously, 
means  continuously  during  working  days, 
which  excludes  Sundays  and  holidays  vtsn- 
ally  observed,  means  a  holiday  preated  by 
general  acceptance  and  observance,  to  whlcli 
dignity  it  may  arrive  without  the  aid  of  stat- 
ute law.  Tweedie  Trading  Co.  v.  Pitch  Pine 
Lumber  Co.,  156  Fed.  88,  89. 

A  charter  party  excepted  "holidays" 
from  the  lay  days  for  loading.  B.  &  O. 
Comp.  Or.  S  3918,  makes  certain  days  lei^al 
holidays,  "and  every  day  appointed  by  the 
President  of  the  United  States  or  by  .the  Gov- 
ernor of  this  state  as  a  day  of  public  fastlnsr* 
thanksgiving  or  holiday."  Held,  that  tbe 
provision  included  only  such  holidays  as 
were  customarily  observed  by  a  cessation  of 
work  but  a  series  of  days  designated  by  the 
Governor  as  legal  holidays  on  account  of  a 
financial  panic  were  not  within  the  exception. 
Schwaner  v.  Kerr,  170  Fed.  92,  99 ;  Kerr  v. 
Schwaner,  177  Fed,  659,  663,  101  C.  C  A.  285. 

A  bill  of  lading  provided  that  a  carrier 
should  not  be  liable  for  damages  bp  fire  oc- 
curring after  48  hours,  exclusive  of  legal 
holidays,  after  notice  of  the  arrival  of  the 
shipment ;  and  notice  was  given  Friday,  July 
1st,  at  3  p.  m.,  next  before  the  destruction  of 
a  shipment  by  fire  July  5th,  at  1  a.  m.  Held, 
that  the  carrier  was  liable,  there  not  having 
been  48  hours*  notice  under  the  bill  of  lad- 
ing; the  word  "holidays"  therein  including 
Sundays,  as  well  a»  the  Fourth  of  Jnly. 
Hussa  Brewing  Co.  v.  Chicago  &  N.  W.  Ry. 
Co.,  139  N.  W.  415,  416,  151  Wis.  66a 

HOLLOW 

As  water  course,  see  Water  Course. 

HOLOGRAPHIC  WILL 

Under  Civ.  Code  CaL  |  1277,  providing 
that  a  "holographic  wiir*  is  one  that  is  **en- 
tirely  written,  dated  and  (fsigued  by  the  hand 
of  the  testator  himself,"  and  tliat  it  **may  be 
made  in  or  out  of  this  state  and  need  not  be 
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witnessed,"  as  construed  by  the  Supreme 
Court  of  the  state,  such  a  will  dated  simply,, 
••Oct.  Ist,  189e,*'  is  sufficiently  dated,  al- 
though it  does  not  state  the  place  of  its  exe- 
cution. Stead  y.  Curtis,  191  Fed.  529,  537, 
112  C.  C.  A.  463. 

A  ''holographic  will"  is  one  that  is  en- 
tirely written,  dated,  and  signed  by  the  hand 
of  the  testator  himself.  In  re  Fay's  Estate, 
78  Pac.  340,  341,  145  Cal.  82,  104  Am.  St  Rep. 
17  (quoting  av.  Code,  i  1277). 

HOME 

See  At  Home. 

The  words  "home  or  place  of  business,** 
as  used  in  Act  Aug.  12,  1910  (Acts  1910,  p. 
134),  prohibiting  one  without  a  license  from 
carrying  a  pistol  outside  of  his  home  or  place 
of  business,  are  broad  enough  to  include  any 
portion  of  a  farm  or  plantation  where  one 
employs  his  time  and  makes  his  living, 
though  technically  the  word  **home"  may 
mean  the  house  wherein  ohe  resides.  Coker 
T.  State,  76  8.  B.  108,  104,  12  Ga.  App.  425. 

Domioile  distinculBlied 

The  word  **domicile"  is  nearly  synony- 
mous with  '*home."  Ex  parte  Petterson,  166 
Fed.  536,  545. 

*The  word  'home'  is  undoubtedly  the 
fundamental  idea  of  domicile,  though  <»JUng 
a  place  'home'  as  a  matter  of  fact  may  not 
be  and  often  is  not  entitied  to  much  weight." 
The  word  "home"  is  very  frequentiy  used 
with  reference  to  a  place  other  than  the  legal 
and  permanent  domicile.  Pickering  v.  Winch, 
87  Pac.  763,  765,  769,  48  Or.  500,  9  L.  R.  A. 
(X.  8.)  1159  (quoting  and  adopting  definition 
in  Jacobs,  Domicile,  |  72). 

M alateiuu&ee  And  support  iaelnded 

A  mortgagor's  covenant  to  furnish  a 
"home"  upon  the  premises  for  a  named  per- 
son will  be  construed,  according  to  a  practi- 
cal construction  giren  by  the  parties,  as  re- 
quiring the  grantee  to  furnish  board  and 
lodging;  the  benefidary  contributing  such 
service  as  she  can,  and  bearing  the  expense 
of  her  own  clothing  and  doctor  bills.  Day  v. 
Towns,  81  AtL  405,  406,  76  N.  H.  200. 

A  provision  that  beneficiaries  should  be 
provided  with  a  "home"  whUe  they  Uved  in- 
cluded everything  necessary  to  maintain  the 
home,  such  as  paying  of  taxes  and  keeping  It 
in  proper  repair,  but  not  the  purchasing  of 
supplies.  Long  v.  Mayes,  48  South.  523,  530, 
94  Miss.  735. 

"A  provision  in  a  will  for  a  'home'  for 
'certain  persons  Is  very  uncertain  in  meaning. 
It  may  mean  simply  a  place  of  abode,  or  it 
may  mean  coupled  with  support,  or  an  abode 
with  actual  necessities  of  life.  •  •  •  The 
intention  of  the  testator  depends  much  on  the 
situation  of  the  parties,  their  ages,  and  all 
the  existing  circumstances.  From  the  lan- 
guage used  it  is  our  opinion  that  the  grantor 


Intended  simply  to  provide  a  place  of  abode 
for  his  children,  provided  that  the  property 
should  be  a  home  for  the  mother  and  chlldrea 
if  she  remained  single,  and  if  she  should 
marry  the  place  was  to  become  the  sole  prop- 
erty of  the  children,  but  not  to  be  divided 
among  them  until  the  youngest  child  became 
of  age.  In  addition  to  this,  it  is  provided 
that  the  place  is  still  to  be  a  home  for  the 
children  if  they  Ifkn  be  kept  together.  This 
provision  also  evidences  an  intention  that 
'home'  was  to  be  used  in  the  sense  of  'abode,* 
merely  because  the  grantor  would  hardly 
have  made  a  support  dependent  upon  tfye 
children  being  kept  together."  Stiles  v. 
Cummlngs,  50  S.  E.  484,  486,  122  Oa.  635. 

As  residence 

See,  also,  Residence. 

The  words  ^'residence"  and  "home**  are 
not,  as  ordinarily  used,  synonymous;  but 
when  used*  as  in  this  case,  with  reference 
to  a  corporation  and  its  general  office,  the 
word  "home"  is  the  equivalent  of  "residence." 
The  affidavit  herein  for  the  change  of  the 
place  of  trial  was  sufficient  The  change  of 
the  place  of  trial  was  not  waived.  State  v. 
District  Court  of  Clay  County  (Minn.)  139 
N.  W.  135,  137. 

As  public  diavitj 

See  Public  Charity;  Purely  Public  Char- 
ity. 

HOME  FOB  THE  FRIENDLESS 

See  State  Public  School  for  Dependent 
Children. 

HOME  PLACE 

Pub.  St  1901,  c.  138,  i  1,  provides  that 
every  person  is  entitled  to  $500  worth  of  his 
homestead  as  a  homestead  right.  Held  that 
where  a  married  woman  and  her  huusband  ' 
own  land  in  undivided  halves  and  occupy  it 
as  their  home,  the  wife  is  entitied  to  an  ex- 
emption or  homestead  right  to  the  extent  of 
$500  in  her  half  interest  as  against  an  execu- 
tion levied  against  her,  under  section  3,  mak- 
ing such  homestead  right  exempt  from  levy 
or  sale  on  execution;  her  undivided  half  of 
the  premises  being  her  "home  place"  or  home- 
stead. McLaughlin  v.  Collins^  78  Ati.  623, 
624,  75  N.  H.  657. 

Testator  owned  two  adjoining  tracts  ag- 
gregating about  150  acres,  which  were  cul- 
tivated together  as  one  tract,  one  of  the 
tracts  consisting  of  54  acres,  which  he  called 
the  "home  place,"  and  the  other  tract  of  96 
acres,  which  adjoined  it  he  called  the  "W." 
place,  one  lying  south  of  the  other,  and,  if 
the  will  Is  construed  as  devising  both  tracts, 
the  dividing  line  between  them  would  give 
the  northern  side  to  one  son,  and  the  south- 
em  tract  to  the  other.  The  will  devised  all 
of  testator's  realty  and  personalty  to  his 
wife  for  life,  and  provided  that,  "after  me 
and  my  wife  Is  gone,  I  want  my  son  J.  to 
have  the  northern  side  of  the  dividing  line 
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of  the  home  tract  of  land,  and  my  son  W. 
to  have  the  south  side  of  the  said  dividing 
line  of  said  tract  of  land,"  and  he  further  pro- 
Tided  that  the  personalty  should  be  "equally 
divided  among  my  other  heirs."  Testator 
gave  all  of  his  children  something,  giving 
those  excluded  from  a  share  in  his  land  the 
whole  of  his  personalty.  Held,  that  the  will 
devised  the  **W.  place"  as  well  as  that  ordi- 
narily called  the  '*home  place"  under  the 
designation,  'the  home  tract  of  land,"  so 
that  there  was  no  intestacy  as  to  the  W. 
tract.  Austin  y.  Austin,  76  S.  E.  272,  160  N. 
O.  367. 

HOME  POBT 

Under  the  United  States  statutes  requir- 
ing the  name  of  the  "home  port"  of  a  ves- 
sel to  be  painted  on  her  stern,  and  defining 
the  word  "port"  to  mean  either  the  port 
where  the  vessel  is  registered  or  enrolled, 
or  the  place  In  the  same  district  where  the 
vessel  was  built,  or  where  one  or  more  of 
the  owners  reside,  a  corporation  having  Its 
principal  place  of  business  in  Chicago,  and 
offices  in  Paducah,  sufficiently  complies  with 
such  statutory  requirements  by  painting  on 
the  stern  of  a  vessel  belonging  to  it  the 
words  "of  Paducah,  Kentucky."  Common- 
wealth ex  rel.  Lucas  v.  Ayer  &  Lord  Tie  Co., 
77  S.  W.  686,  688,  117  Ky.  161. 

Under  the  shipping  laws,  every  vessel 
has  what  is  called  her  "home  port,"  to  which 
she  belongs,  and  which  constitutes  her  legal 
abiding  place  or  re^^idence,  regardless  of  her 
actual  absence  therefrom.  U.  S.  Comp.  St. 
1901,  p.  2808,  provides  that  "everj'  vessel, 
except  as  hereinafter  provided,  shall  be  reg- 
istered by  the  collector  of  the  collection  dis- 
trict which  includes  the  port  to  which  such 
vessel  shall  belong  at  the  time  of  her  regis- 
try, which  port  shall  be  deemed  to  be  that 
at  or  nearest  to  which  the  owner  if  there  be 
but  one,  or,  if  more  than  one,  the  husband 
or  acting  and  managing  owner  of  such  ves- 
sel usually  resides."  The  home  port  of  a 
vessel  engaged  in  commerce  on  the  high  seas 
was  therefore  San  Francisco,  where  the  man- 
aging owner  of  the  vessel  resided  there,  al- 
though she  had  been  temporarily  registered 
in  Washington,  had  received  no  permanent 
registration  at  San  Francisco,  and  had  never 
been  in  the  waters  of  California,  and  though 
some  of  her  owners  resided  without  the 
state,  and  hence  she  was  taxable  in  the  city 
and  county  of  San  Francisco.  Olson  v.  City 
and  County  of  San  Francisco,  82  Pac.  850, 
851,  148  Cat  80,  2  L.  R.  A.  (N.  S.)  19t,  113 
Am.  St.  Rep.  191,  7  Ann.  Cas.  443. 

HOME  RITLE 

The  principle  of  "home  rule,"  or  the 
right  of  self-government  as  to  local  affairs, 
existed  before  we  had  a  Constitution.  Even 
prior  to  Magna  Charta,  some  cities,  boroughs, 
and  towns  had  various  customs  and  liberties, 
which  had  been  granted  by  the  crown,  or 


had  subsisted  through  long  user,  and  among 
them  was  the  right  to  elect  certain  local  of- 
ficers from  their  own  citizens,  and,  with 
some  restrictions,  to  manage  their  own  pure- 
ly local  affairs.  The  supreme  taxing  power 
of  the  Legislature  should  not  be  crippled  by 
the  home  rule  provision  of  Const,  art.  10,  § 
2,  so  as  to  take  from  the  Legislature  the 
right  to  create  a  new  system  of  taxation, 
and  bring  in  property  of  a  new  character, 
hitherto  Untaxed,  with  some  other  property 
incidental  thereto,  and  worthless  without  it 
People  ex  rel.  Coney  Island  &  B.  R.  Go.  v. 
State  Board  of  Tax  Com'rs,  67  N.  B.  69,  77, 
174  N.  Y.  417. 

**Home  rule"  means  that,  as  to  the  af- 
fairs of  a  municipality,  which  affects  the 
relations  of  the  citizens  with  their  local  gov- 
ernment, they  shall  be  freed  from  state  in- 
terference, regulation,  and  control,  that  the 
system  of  public  improvements,  the  building 
of  streets  or  alleys  the  appointment  of  offi- 
cers, the  designation  of  their  duties,  and 
how  they  shall  be  performed,  and  all  other 
matters  purely  of  local  interest,  advantage, 
and  convenience  shall  be  left  to  the  people 
thereof  for  their  own  determination.  Peo- 
ple ex  rel.  Attorney  General  v.  Johnson,  86 
Pac.  233,  238,  34  Colo.  143. 

HOMESTEAD 

See  Business  Homestead:  Constitution- 
al Homestead;  Improvement  (of  Home- 
stead); Pony  Homestead;  Probate 
Homestead;  Rural  Homestead;  Urban 
Homestead. 

Declaration  of  homestead  as  conveyance, 
see  Conveyance. 

Transfer,  see  Transfer  of  Homestead. 

See,  also.  Home  Place. 

"Homestead"  means  the  place  of  the 
house  or  home  place;  a  home  and  the  ground 
immediately  connected  with  it;  the  seat  of 
the  family,  owned  and  occupied  by  any  res- 
ident of  the  state.  In  re  Owings,  140  Fed. 
739,  741  (citing  Bouv.  I^aw  Diet;  Webst. 
Diet.). 

The  term  "homestead"  means  that  tract 
of  land  which,  being  within  the  statutory 
limitations  as  to  quantity  and  value,  is  oc- 
cupied and  claimed  as  a  homestead.  Wbite 
V.  Spencer,  117  S.  W.  20,  25,  217  Mo.  242, 
129  Am.  St.  Rep.  547,  16  Ann.  Cas.  598. 

Our  statute  uses  the  term  "homestead" 
in  its  commonly  accepted  meaning — the  house 
and  land  where  the  family  dwells.  Meisner 
V.  Hill,  138  N.  W.  583,  584,  92  Neb.  435. 

A  "homestead"  is  a  parcel  of  land  on 
which  a  family  resides  and  which  is  to  them 
a  home.  Elliott  v.  Thomas,  143  S.  W.  563, 
564,  161  Mo.  App.  441. 

"A  'homestead'  is  a  parcel  of  land  on 
which  the  family  resides,  and  which  is  to 
them  a  home.    It  is  constituted  by  the  two 
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acts  of  selection  and  residence  In  compliance 
with  the  terms  of  the  law  conferring  it. 
When  these  things  exist  bona  fide,  the  essen- 
tial elements  of  the  homestead  right  exist,  of 
which  the  persons  entitled  to  it  cannot  be 
divested  by  acts  or  influences  beyond  their 
voUtibn."  Palmer  v.  Sawyer,  103  N.  W. 
1088,  1090,  74  Neb.  108,  12  Ann.  Cas.  715 
(quoting  and  adopting  definition  in  Galligher 
V.  SmUey,  44  N.  W.  187,  28  Neb.  189,  26  Am. 
SL  Rep.  319).  In  view  of  the  foregoing  defi- 
nition, neither  the  husband  nor  the  wife  can 
abandon  the  family  homestead,  and  there- 
after sell  and  convey  the  same  to  another, 
to  the  exclusion  of  the  homestead  right  of  an 
insane  spouse.  Weatherington  v.  Smith,  112 
N.  W.  566,  77  Neb.  369. 

"A  'homestead*  may  be  claimed  in  land 
of  which  a  party  is  in  possession  under  a 
contract  to  purchase,  or  under  any  equitable 
title,  as  well  as  if  it  were  a  legal  title." 
Keith  V.  Albrecht,  94  N.  W.  677,  678,  89  Minn. 
247,  99  Am.  St.  Eep.  506  (citing  Wilder  ▼. 
Haughey,  21  Minn.  101;  Kaser  v.  Haas,  7  N. 
W.  824,  27  Minn.  406;  In  re  Emerson's 
Homestead,  60  N.  W.  23,  58  Minn.  450). 

Const,  art.  16,  t  51,  providing  that  a 
"homestead"  in  a  city,  town,  or  village  shall 
consist  of  a  lot  or  lots  not  to  exceed  in  value 
$5,000  at  the  time  of  their  designation  as  the 
homestead,  without  reference  to  the  value  of 
any  improvements  thereon,  provided  the 
same  be  used  for  the  purposes  of  a  home  or 
as  a  place  to  exercise  the  calling  or  business 
of  the  head  of  the  family,  exempts  to  the 
head  of  the  family  but  one  homestead.  Har- 
rington V.  Mayo  (Tex.)  130  S.  W.  650,  652. 

'The  joint  occupancy  by  husband  and 
wife  of  a  home,  the  title  to  which  is  in  the 
wife,  confers  upon  the  wife  a  'homestead*  in 
the  property,  within  the  constitutional  pro- 
vision." PuUen  V.  Simpson,  86  S.  W.  801, 802, 
74  Ark.  592  (citing  Thompson  v.  King,  14  S. 
W.  925,  54  Ark.  11;  Wllmoth  v.  Gossett,  76 
S.  W.  1073,  71  Ark.  594). 

As  desiciuhtion  of  antoimt  of  laad 

A  "homestead"  is  defined  as  follows:  "A 
homestead  not  exceeding  in  value  $2,000  con- 
sisting of  the  dwelling  house  in  which  the 
claimant  resides,  and  its  appurtenances,  and 
the  land  on  which  the  same  is  situated,  not 
exceeding  160  acres  of  land  to  be  selected  by 
the  owner  thereof,  and  not  in  any  incorpo- 
rated city  or  village,  or  instead  thereof,  at 
the  option  of  the  claimant,  a  quantity  of  con- 
tiguous land,  not  exceeding  two  lots  within 
any  incorporated  city  or  village,  shall  be  ex- 
empt from  execution  or  forced  sales."  Comp. 
St  1901,  c.  36.  The  first  limitation  imposed 
is  that  the  homestead  shall  not  exceed  $2,(X)0 
in  value;  the  next  that  it  shall  not  exceed 
160  acres  of  land  not  in  any  incorporated 
city  or  village,  or,  in  lieu  thereof,  not  exceed- 
ing two  lots  within  such  city  or  village.  Ty- 
son V.  Tyson,  98  N.  W.  1076,  1078,  71  Neb. 
438. 


Const,  art.  19,  |  1,  Homesteads,  mentions 
a  homestead  as  provided  by  law,  and  Laws 
1869,  c.  21,  the  only  provision  on  the  subject, 
provides  by  section  1  that  every  head  of  a 
family  shall  be  entitled  to  a  homestead  not 
exceeding  $1,5(X)  in  value.  Section  4  pro- 
vides that  the  homestead,  if  a  farm,  may  not 
exceed  160  acres.  Section  5,  as  amended  by 
Laws  1886,  c.  83,  providing  that  every  owner 
of  a  homestead  may  dispose  of  it,  provided 
that  the  sale  shall  be  void  unless  participat- 
ed in  by  the  wife,  places  a  restriction  as  to 
disposition  only  upon  the  homestead  as  limit- 
ed in  quantity.  Section  6  provides  that, 
when  any  creditor  shall  be  of  the  opinion 
that  a  homestead  is  of  greater  value  than 
$1,5(X),  he  may  proceed  as  in  ordinary  cases, 
and,  if  it  sell  for  more  than  $1,500,  the  ex- 
cess shall  be  applied  to  his  claim.  Held,  in 
view  of  that  section  and  of  the  probate  law, 
which  provides  for  the  disposition  of  a  dece- 
dent's homestead  which  Is  of  a  value  greater 
than  $1,5(X),  that  a  homesteader  does  not 
have  a  "homestead"  in  the  whole  160  acres  of 
land,  where  it  is  of  greater  value  than  $1,500. 
Jones  V.  Losekamp,  114  Pac.  673,  675,  19 
Wyo.  83. 

Actual  oecvpaney,  residence,  and  pos- 
session 

The  essential  feature  of  the  homestead 
act  is  that  the  premises  must  be  "used  and 
kept"  as  such,  and  when  they  are  not  so 
"used  or  kept"  they  cease  to  be  "homestead," 
whether  another  has  been  acquired  or  not 
Cushman  v.  Davis,  64  Atl.  456,  458,  79  Vt 
111. 

The  "homestead"  intended  by  the  Consti- 
tution to  be  exempted  is  a  place  of  actual 
residence  of  the  party  and  his  family ;  and, 
though  a  temporary  absence  will  not  deprive 
a  homestead  claimant  of  his  right,  yet  a  per. 
manent  abandonment  of  the  homestead  as  a 
place  of  permanent  abode  strips  it  of  its 
homestead  character.  Matthews  v.  Jeacle, 
55  South.  865,  867,  61  Fla.  686. 

A  debtor  in  falling  circumstances,  being 
the  head  of  a  family,  concluded  to  surrender 
to  his  creditors  the  property  he  had  occupied 
as  a  homestead,  and  to  move  to  and  make  his 
home  upon  another  tract  of  land  which  he 
owned,  and  which  was  so  leased  that  he  had 
a  right  to  take  possession  of  it  at  any  time. 
He  made  such  removal  after  delaying  it  be- 
tween four  and  five  months  in  order  to  assist 
his  creditors  in  realizing  upon  his  property, 
having  made  a  general  assignment  Before 
he  moved,  and  before  he  had  done  any  act  in 
pursuance  of  his  purpose  to'  move,  a  Judg- 
ment was  rendered  against  him  by  a  Justice 
of  the  peace,  and  a  transcript  of  it  was  filed 
in  the  district  court.  Held,  that  the  proper- 
ty in  question  was  not  exempt  from  sale  up- 
on an  execution  issued  on  such  Judgment. 
Wm.  H.  Bush  &  Co.  v.  Adams,  84  Pac.  122, 
72  Kan.  556. 
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DweUins  House  aeeessary 

A  "homestead"  necessarily  Includes  the 
idea  of  a  house  for  a  residence.  It  may  be 
a  mansion,  a  cabin,  or  a  tent;  either  being 
sufficient  to  bring  the  land  under  the  protec- 
tion of  the  homestead  law.  Flowers  y.  Unit- 
ed States  Fidelity  &  Guaranty  Co.,  117  S.  W 
547,  548,  89  Ark.  506. 

A  '^homestead*'  Is  the  place  of  a  home  or 
house ;  that  part  of  a  man's  landed  property 
which  is  about  and  contiguous  to  his  dwell* 
ing  house.  A  homestead  necessarily  includes 
the  idea  of  a  house  for  a  residence  or  man- 
sion house.  The  dwelling  may  be  a  splendid 
mansion,  a  cabin,  or  tent.  If  there  be  either, 
it  is  under  the  protection  of  the  law;  but 
there  must  be  a  home  residence  before  it  and 
the  land  on  which  it  is  situated  can  be 
claimed  as  a  "homestead."  Merrell  v.  Har- 
ris, 46  S.  W.  638,  541,  65  Ark.  355,  359,  41  L. 
R.  A.  714,  67  Am.  St  Rep.  929  (dissenting 
opinion  citing  Williams  v.  Dorris,  31  Ark. 
466). 

As  stated  in  Williams  ▼.  Dorris,  31  Ark. 
466,  "a  'homestead'  necessarily  includes  the 
idea  of  a  house  for  a  residence  or  mansion 
house.  The  dwelling  may  be  a  splendid  man- 
sion, a  cabin,  or  tent  If  there  be  either,  it 
is  under  the  protection  of  the  law;  but  there 
must  be  a  home  residence  before  it,  and  the 
land  on  which  It  is  situated,  can  be  claimed 
as  a  homestead."  Where  a  house  was  being 
erected  on  land  with  the  intention  to  occupy 
it  as  a  home,  and  the  owner  lived  near  by, 
and  a  stable  and  crib  were  furnished,  and 
corn  was  hauled  to  the  crib,  and  turnips 
were  planted  on  a  clearing,  but  the  owner 
died  without  ever  having  actually  occupied 
the  house  as  a  residence,  this  was  Insufficient 
to  constitute  it  a  homestead.  Sbell  v.  Young, 
95  S.  W.  798,  799,  78  Ark.  479  (citing  GIU  v. 
Gill,  65  S.  W.  112,  69  Ark.  596,  55  L.  R.  A. 
191,  86  Am.  St.  Rep.  213 ;  Tillar  v.  Bass,  21 
8.  W.  34,  57  Ark.  179;  Gibbs  v.  Adams,  89 
S.  W.  1(X)8,  76  Ark.  575). 

Under  Ballinger's  Aim.  Codes  &  St 
Wash.,  S  5214,  declaring  tnat  a  "homestead" 
consists  of  a  dwelling  house  in  which  the 
claimant  resides,  and  the  land  on  which  the 
homestead  Is  situated,  the  particular  kind  of 
a  dwelling  house  is  not  material,  but  the 
premises  must  be  actually  intended  to  be 
used  for  a  home.  In  re  Thompson,  140  Fed. 
257,  260. 

As  dwelling  and  adjoining  land 

**The  'homestead'  referred  to  in  the  Con- 
stitution means  the  real  property  in  or  upon 
which  the  home  is  located  and  which  is  de- 
voted to  a  use  appropriate  and  usual  to  a 
home  place.  It  may  be  a  small  lot  and  build- 
ing in  town  or  a  section  or  more  of  farm  land 
with  its  building^,  and  it  includes  a  palace 
as  well  as  a  hovel."  Calmer  v.  Calmer,  106 
N.  W.  684,  686, 15  N.  D.  120. 

Under  Civ.  Code,  §§  1237,  1260,  providing 
for  a  "homestead"  not  exceeding  $5,000  in 


value,  to  consist  of  the  dwelling  house  and 
land  on  which  it  Is  situated,  selected  as  pro- 
vided by  statute,  there  Is  no  limit  to  a  home- 
stead except  as  to  value,  and  a  tract  contain- 
ing 524  acres  of  contiguous  land  is,  if  prop- 
erly selected  and  of  less  value  than  $5,000, 
exempt  though  part  of  It  was  acquired  by 
pre-exemption  and  i>art  as  a  desert  claim, 
and  though  it  was  unfenced.  Under  the 
statute,  water  rights,  ditches,  etc.,  used  ap- 
purtenant to  the  homestead,  are  a  part  of  It 
and  exempt.  Payne  v.  Cummlngs,  80  Pac. 
620,  621,  146  CaL  426, 106  Am.  St  Rep.  47. 

A  40-acre  tract  of  land,  on  which  is  sit- 
uated a  mill  and  gin  used  in  the  support  of 
the  owner's  family,  and  which  is  contiguous 
to  a  160-acre  tract  comprising  the  owner's 
farm  and  home  residence,  is,  as  against  cred- 
itors, part  of  the  "homestead."  Carroll  v. 
Jeffries,  87  S.  W.  1050,  39  Tex.  Qv.  App.  126. 

As  tlie  ezemption  right 

See,  also.  Homestead  Exemption. 

The  "homestead  right"  or  privilege  grant- 
ed by  statute,  before  it  has  ripened  into  a 
life  estate  by  the  death  of  the  spouse  holding 
the  legal  title.  Is  a  quality  of  exemption  and 
freedom  of  the  property  embraced  in  the 
homestead  from  execution  and  forced  sale, 
Incumbrance,  or  alienation  without  the  con- 
sent of  both  husband  and  wife.  The  right 
of  homestead  is  a  personal  privilege,  which 
may  be  waived  or  lost  unless  asserted  in  due 
time  on  all  proper  occasions.  The  statute 
providing  for  the  selection  and  exemption 
of  a  homestead  withdraws  the  land  thus 
selected  from  forced  sale,  and  prevents  alien- 
ation without  the  consent  of  both  spouses. 
But  the  statute  treats  the  subject  as  one  of 
exemption,  rather  than  creation  of  any  new 
estate  In  the  property  In  the  spouse  not  hold- 
ing the  legal  title.  Campbell  ▼.  Moran,  99 
N.  W.  498,  499,  71  Neb.  615. 

A  "homestead,*'  as  usually  used  in  the 
statute,  is  established  to  secure  a  home  free 
from  the  debts  of  the  head  of  the  family,  and 
is  inalienable  by  him,  and  is  for  the  benefit  of 
the  family.  The  "homestead"  of  a  Chickasaw 
Indian  difTers  in  no  particular  from  the  sur- 
plus or  other  half  of  his  land,  except  in  the 
length  of  time  during  which  it  is  made  in- 
alienable. Hayes  v.  Barringer,  104  S.  W. 
937,  940,  7  Ind.  T.  697. 

• 

As  an  estate 

A  "homestead  interest'*  is  not  an  estate 
in  land.  It  has  been  sometimes  spoken  of  in 
loose  and  inaccurate  speech  as  an  "estate," 
but  only  to  characterize  it  as  a  right  secured 
by  law.  It  is  an  exemption  of  land  under 
stated  conditions.  If  the  conditions  do  not 
exist,  or,  having  once  existed,  are  at  an  end, 
the  exemption  ceases.  A  wife  occupying  with 
her  husband  a  homestead,  the  legal  title  to 
which  is  in  him,  is  not  an  owner  of  the  land 
within  the  meaning  of  Gen.  St.  1901,  p.  6019, 
relating  to  notice  of  proceedings  in  the  estab- 
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lishment  of  a  highway.  Mathewson  v.  Skin- 
ner, 71  Pac.  580,  581,  66  Kan.  309  (qnotlng 
and  adopting  Elllnger  v.  Thomas,  67  Pac 
529,  64  Kan.  180). 

A  homestead  being  purely  statutory, 
there  is  no  greater  right  or  estate  therein 
than  the  statute  creates.  The  term  "home- 
stead," as  used  in  the  exemption  statute  (B. 
&  G.  Comp.  S  226),  is  not  the  designation  of  a 
particular  estate  implying  prohibitions  and 
limitations  not  incident  to  ordinary  titles, 
but  only  means  ''the  home  place"  or  "the 
house  and  adjoining  grotmds"  where  the  head 
of  the  family  dw^ls.  Mansfield  v.  Hill,  108 
Pac.  1007,  1006,  56  Or.  400. 

A  "homestead'*  Is  not  an  estate  in  land, 
but  a  mere  personal  right  of  the  parties  In 
whose  favor  it  exists,  and  it  may  exist  only 
upon  the  conditions  defined  by  the  Constitu- 
tion and  laws,  which  require  that  there  must 
be  a  family  in  order  to  constitute  a  home- 
stead within  the  statute,  and  the  family  must 
exist  by  authority  of  law,  and  not  in  yiola- 
tion  thereof.  Middleton  ▼.  Johnston  (Tex.) 
110  S.  W.  789,  791. 

Under  SL  1898,  §  2983,  as  amended,  pro- 
viding that  a  homestead  exemption  shall  ex- 
tend to  land  not  exceeding  a  specified  amount 
in  value,  and  to  any  estate  less  than  a  fee 
held  by  any  person  by  lease,  contract,  or  oth- 
erwise, and  that  the  word  "homestead''  used 
In  the  statutes  shall  be  defined  to  be  the  es- 
tate or  interest  in  land  as  set  forth  in  sec- 
tion 1  of  this  act,  a  grantee  in  a  deed  which 
reserves  to  the  grantor,  his  mother,. the  use 
and  occupancy  for  life,  has  no  present  right 
of  occupancy  during  the  grantor's  life  sufiS- 
clent  to  carry  with  it  the  privileges  of  home- 
stead rl^ts  during  the  life  of  the  grantor, 
though  permitted  to  live  with  her  on  the 
premises.  Reeves  &  Co.  y.  Saxton,  129  N.  W. 
784,  145  Wis.  10. 

As  freel&old 

See  Freehold. 

Intent  as  KOTeminc; 

An  intention  to  devote,  and  an  actual  de- 
votion, to  the  use  of  a  home  are  prerequisites 
to  an  estate  of  homestead.  The  "homestead" 
must  be  "a  home  place."  Styles  v.  Theo.  P. 
Scotland  &  Co.,  134  N.  W.  708,  710,  22  N.  D. 
469. 

Land  constitutes  a  "homestead"  where  it 
is  purchased  with  the  definite  intention  of 
making  It  a  homestead,  and  immediately  aft- 
er the  purchaser  and  his  family  go  into  pos- 
session and  continue  to  occupy  it  as  their 
homestead.  Stowell  v.  Kerr,  83  Pac.  827, 
828,  72  Kan.  330. 

I«and  never  aotnally  ooenpied 

The  purchase  of  a  farm  on  which  Is  sit- 
uated a  habitable  residence,  with  intent  at 
the  time  to  make  It  the  purchaser's  "home- 
stead" in  the  future  at  such  time  as  he  might 
be*  able  to  improve  it  to  his  liking,  will  not 
constitute  the  farm  the  "homestead"  of  the 


family  from  the  date  of  the  purchased  "The 
rule'  seems  to  be  that  there  must  bie  some- 
thing more  than  mere  intention  to  constitute 
property  the  homestead  of  the  ftimily.  If,  at 
the  time  the  question  arises,  the  property  is 
not  actually  occupied  for  homestead  purpos- 
es, there  should  at  least  exist  the  Intention 
to  make  it  a  homestead,  accompanied  with 
some  act  or  acts  of  preparation  looking  to 
its  actual  occupancy  for  such  purpose.  Mere 
intention,' under  such  circumstances,  will  not 
be  sufficient  •  •  ♦  In  order  that  proper- 
ty may  be  exempted  as  the  homestead,  it  is 
required  that  the  same  shall  be  used  for  the 
purposes  of  a  home."  Jqhnson  v.  Burton, 
87  S.  W.  181,  182,  39  Tex.  Civ.  App.  249. 

Terminated  by  leaie 

Property  is  not  deprived  of  its  character 
as  a  "homestead,"  under  a  statute  exempting 
to  every  housekeeper  or  head  of  a  family  a 
dwelling  house  and  appurtenances,  and  the 
land  used  in  connection  therewith,  not  ex- 
ceeding a  certain  specified  amount  in  value, 
by  reason  of  the  fact  that  the  house  was 
constructed  into  two  separate  living  apart- 
ments, one  of  which  was  rented.  Adams  v. 
Adams,  82  S.  W.  66,  67,  183  Mo.  396. 

Where  a  lot  (or  part  of  a  lot)  with  a 
house  thereon,  situated  in  an  inooiporated 
city,  is  rented  for  a  money  rent  to  a  tenant, 
who  is  not  a  servant  or  an  employ^  of  the 
owner,  with  the  intention  that  such  house 
and  lot  shall  become  the  home  and  residence 
of  such  tenant  and  his  family,  and  they  a& 
tnally  do  become  the  home  and  residence  of 
such  tenant  and  his  family,  such  house  and 
lot  cannot  be  considered  as  a  part  of  the 
"homestead"  and  residence  of  the  owner,  so 
as  to  be  exempt  from  legal  process,  although 
such  lot  may  adjoin  the  homestead  of  the 
owner.  Ashton  v.  Ingle,  20  Kan.  670,  671, 
678,  27  Am.  Rep.  197. 

Business  property  Is  not  a  part  of  the 
"homestead"  of  a  widow;  it  not  being  used 
as  a  place  of  business  by  her,  and  not  hav- 
ing been  so  used  since  the  death  of  her  hus- 
band, but  having  been  rented  continuously 
since  then.  Morris  v.  Morris,  99  S.  W.  872, 
875,  45  Tex.  Olv.  App.  60. 

I«ease]&old 

A  leasehold  Interest  which  may  be  sold 
on  execution  may  constitute  a  "homestead." 
White  V.  Danforth,  98  N.  W.  136,  137,  122 
Iowa,  403. 

Kore  titan  one  house 

Under  Civ.  Code,  §  1237,  providing  that 
the  "homestead"  consists  of  the  dwelling 
house  in  which  the  claimant  resides  and  the 
land  on  which  it  is  situated,  the  homestead 
does  not  include  such  other  land  as  has  rest- 
ing thereon,  as  a  part  thereof,  a  building  or 
buildings  devoted  to  other  purposes  than 
those  of  a  family  home.  In  re  Levy's  Es- 
tate, 75  Pac.  301,  303,  141  Cal.  646,  99  Am.  St. 
Rep.  92. 
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Where  four  lots,  all  in  one  tract  and  pur- 
chased at  one  time  for  a  home,  contain  two 
houses  separated  by  a  partition  fence,  but  the 
value  of  \he  entire  property  was  less  than 
$1,000,  such  entire  tract  may  constitute  a 
"homestead,"  although  the  claimant  was  not 
actually  residing  on  the  property.  In  re 
Murphy's  Estate,  90  Pac.  916,  917,  46  Wash. 
574. 

NoBiOontisiioiifl  land 

Land  owned  by  a  debtor  and  controlled 
and  used  by  him  as  a  part  of  his  homestead, 
though  two  miles  from  his  residence,  which 
is  in  a  village,  may  be  found  to  be  part  of 
his  "homestead,"  within  the  statute  exempt- 
ing a  "homestead"  of  not  more  than  $1,000  in 
value.  Gaar,  Scott  &  Go.  v.  Reesor  (Ky.)  91 
S.  W.  717,  719. 

A  "homestead"  must  be  wholly  urban  or 
rural,  so  that  one  residing  on  a  lot  in  a  town 
cannot  claim  exempt  as  part  thereof  a  dis- 
connected tract  outside  the  town.  Parker  v. 
W.  L.  Moody  ft  CJo.,  96  S.  W.  650,  651,  43  Tex. 
Civ.  App.  492. 

Under  Const  art.  16,  |  61,  providing  that 
the  homestead  shall  consist  of  lots  used  for 
a  home  or  as  a  place  for  the  business  of  the 
bead  of  a  family,  the  "homestead"  embraces 
the  family  residence  and  the  place  of  busi- 
ness of  the  head  of  the  family,  and  the  lots 
constituting  the  homestead  may  be  connected 
or  disconnected,  provided  they  are  used  for 
the  purposes  of  a  home,  and  one  or  more  lots 
may  be  devoted  to  the  business  of  the  head 
of  the  family ;  but  the  portion  devoted  to  the 
business  must  constitute  one  place,  at  which 
the  business  is  transacted.  Rock  Island 
Plow  Co.  V.  Alten,  116  S.  W.  1144,  1145,  102 
Tex.  366. 

Where  the  head  of  a  family  owns  and 
resides  on  lots  in  an  addition  to  a  city  be- 
yond the  corporate  limits,  other  land  owned  by 
him,  situated  several  miles  distant,  but  used 
in  connection  with  the  lots  for  the  purposes 
of  a  home,  is  not  deprived  of  its  "homestead" 
character  by  the  mere  fact  of  the  family  res- 
idence being  on  the  lots  forming  part  of  the 
addition  to  the  city,  in  the  absence  of  evi- 
dence that  it  was  so  surrounded  with  other 
residences  as  to  have  become  a  part  of  a 
town  or  village,  so  as  to  have  lost  its  "home- 
stead" character.  Jolly  v.  Diehl,  86  S,  W. 
965,  966,  38  Tex.  Civ.  App.  549. 

Plaintiff's  husband  owned,  a  half  inter- 
est in  a  lot  containing  12  acres  separated 
from  his  residence  by  two  streets,  10  and  80 
varas  vdde,  respectively,  with  a  narrow  block 
between  them,  which  was  fenced  in  1892,  and 
since  continuously  used  by  him  as  a  pasture, 
and,  with  the  exception  of  two  years,  for 
rai^ng  garden  vegetables,  though  at  times  he 
also  raised  some  cotton  thereon.  One  year 
the  land  was  rented  for  cash,  and  one  year 
on  shares,  to  one  who  planted  crops  as  di- 
rected, consisting  of  garden  vegetables,  etc., 
and  some  cotton.    Part  of  the  time  cattle 


bought  to  sell  were  pastured  with  the  regular 
domestic  animals.  Held,  that  the  property 
was  used  "for  the  purposes  of  the  home," 
within  the  meaning  and  intent  of  the  Con- 
stitution and  laws,  and  that  the  property  was 
a  part  of  the  "homestead"  of  plaintiff  and 
her  husband.  Lacour  v.  L.  W.  Levy  ft  Co., 
108   S.  W.  190,  191,  49  Tex.  Civ.  App.  163. 

Ontbutldlngi  and  contisiioiui  lands 

"The  statute  defines  the  word  'home- 
stead* as  'a  dwelling  house  and  appurtenanc- 
es, and  the  land  used  in  connection  there- 
with.* In  Webster's  Dictionary  it  is  defined 
as  *a  person's  dwelling  place,  with  that  part 
of  his  landed  property  which  is  about  and 
contiguous  to  it'  But  contiguity  does  not 
seem  to  enter  into  our  statutory  definition." 
Perkins  v.  Quigley,  62  Mo.  498,  503. 

Under  the  act  exempting  a  dwelling 
house  in  which  the  claimant  lives,  and  its 
appurtenances,  and  the  land  on  which  it  is 
situated,  not  exceeding  160  acres,  a  home- 
stead may  be  composed  of  contiguous  parts 
of  different  governmental  subdivisions,  and. 
where  the  buildings  are  situated  upon  only 
one  of  such  subdivisions,  that  only  does  not 
necessarily  constitute  the  "homestead."  Tin- 
daU  V.  Peterson,  98  N.  W.  688.  689,  71  Keb. 
160.  8  Ann.  Cas.  721. 

The  word  "residence,"  like  the  word 
"homestead,"  is  not  confined  merely  to  the 
dwelling  house,  but  it  n^ay  also  Include  every- 
thing connected  therewith  used  to  make  the 
home  more  comfortable  and  eojoyabla  But 
the  words  "homestead"  and  "residenoe"  can- 
not be  intended  to  include  some  other  and 
independent  family's  home  and  residence. 
One  pleading  that  a  tract  of  land  was  occu- 
pied at  a  certain  time  by  himself  as  a  home- 
stead was  estopped  to  assert  that  such  tract 
was  at  the  same  time  the  homestead  of  anoth- 
er. Linn  V.  Ziegler,  75  Pac.  489.  490,  68  Kan. 
528. 

Two  separate  10-acre  parcels  of  land, 
touching  only  at  the  comers,  between  which 
is  a  regular  roadway,  may  constitute  a 
"homestead,"  though  the  residence  and  ap- 
purtenances are  all  located  on  one  tract. 
Brixlus  V.  Reimringer,  112  N.  W.  273.  101 
Minn.  347,  118  Am.  St  Rep.  629. 

When  the  "homestead"  of  a  landowner 
is  alluded  to  in  common  speech,  it  is  never 
understood  to  be  limited  to  the  dwelling 
house  or  other  houses  vrtthln  the  curtilage, 
but  embraces  the  tract  of  land  on  which  is 
located  the  dwelling  and  tributary  improve- 
ments. Hancock  v.  King,  66  S.  E.  949,  950, 
133  Ga.  734. 

Partial  use  for  business 

A  "homestead,"  if  one  exists,  should  be 
preserved,  and  there  can  be  no  sale  of  an^' 
portion  of  the  building,  if  the  result  thereof 
will  be  to  unreasonab^  interfere  with  the 
use  and  occupation  of  such  homestead.  Each 
case  presented  must  be  determined  in  great 
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part  on  the  particular  facts  involved  there- 
in. Where  a  two-story  hnlldlng  is  subject 
to  convenient  nse  as  a  residence  by  the  own- 
er, she  should  not  be  deprived  of  her  home- 
stead right  of  any  part  because  she  is  us- 
ing for  her  ordinary  business  the  front  win- 
dows and  a  portion  of  the  room  on  the  lower 
floor.  Edmonds  v.  Davis.  08  N.  W,  376,  37d, 
122  Iowa,  561. 

Resideaee  of  family 

Where  a  widow  owns  in  fee  a  lot  less 
than  a  half  acre  in  size  in  an  incorporated 
city,  and  resides  thereon,,  making  it  her 
home  and  place  of  actual  residence  for  many 
years  prior  to  her  death,  and  dies  there, 
and  such  widow  has  several  children,  all  of 
them  over  21  years  of  age,  but  none  of  them 
reside  with  her  except  two  unmarried  daugh- 
ters, who  resided  with  their  mother  contin- 
uously up  to  the  time  of  her  death,  making 
her  home  their  home,  and  they  having  no 
other  home  or  dwelling  place  but  their  moth- 
er's, both  of  such  daughters  being  of  age,  and 
both  of  them,  by  sewing,  earning  enough  to 
supply  all  of  their  wants  except  their  food, 
which  they  ate  at  their  mother's  table,  both 
of  them  continuously  remaining  under  the 
protection  of  their  mother's  rooftree  and 
fanaily  fireside,  one  of  them  for  several  years 
prior  to  her  mother's  death  acting  as  her 
nurse — the  mother  being  in  feeble  health — 
and  attending  to  her  personal  wants  general- 
ly, while  the  other  daughter  attended  ex- 
clusively to  the  duties  of  housekeeper  and  to 
her  mother's  outside  business  affairs,  under 
these  circumstances  it  was  held  that  such 
widow  was  the  head  of  a  family,  and  that 
such  lot  upon  which  she  resided  and  died 
was  her  "homestead."  Caro  v.  Caro,  34 
South.  309,  310.  45  Fla.  203. 

The  "homestead"  of  a  man  residing 
thereon  with  his  adult  daughter,  who  had 
abandoned  her  vocation  as  a  schoolteacher 
in  order  to  live  with  him  and  keep  house 
for  him,  was  exempt  from  judicial  sale  as 
the  ''homestead  of  the  family,"  in  the  ab- 
sence of  any  showing  that  the  father  was  un* 
der  any  obligation  to  pay  for  the  daugh- 
ter's services.  Fox  v.  Waterloo  Nat  Bank, 
102  N.  W.  424.  425,  126  Iowa,  481. 

^The  homestead  of  a  wife  continues  aft- 
er her  death  for  the  benefit  of  the  surviving 
husband.  It  exists  so  long  as  he  continues  to 
occupy  the  land,  although  he  has  neither 
family  nor  children  living  with  him."  Where 
a  single  woman  contracted  debts  at  a  time 
when  she  was  not  living  on  property  which 
she  had  inherited,  and  which  she  did  not  at 
the  time  claim  as  a  "homestead,"  but  she 
afterwards  married,  and  she  and  her  hus- 
band lived  on  rented  property  adjoining  her 
land,  which  they  cultivated  and  used  for  pas- 
ture, the  land  so  used  was  exempt  to  her 
husband  as  a  "homestead"  after  her  death. 
Holder's  Adm'r  v.  Holder,  87  S.  W.  1100,  120 
Ky.  802. 


A   "homestead  filing"   is  a  "homestead 
claim,"  and  a  "pre-emption  filing"  is  a  "pre- 
emption claim,"  within  the  meaning  of  acts 
granting  rights  in  public  lands.     Hence  a 
grant  of  public  lands  to  aid  in  the  construc- 
tion of  a  railroad,  which  excepts  therefrom 
such  lands  within  the  place  limits  as  shall 
be  found  to  have  been  "granted,   sold,  re- 
served, occupied  by  homestead  settlers,  pre- 
empted, or  otherwise  disposed  of,"  did  not 
attach  to  lands  which  were  within  the  pri- 
mary limits  of  the  grant  as  fixed  by  the  defi- 
nite location  of  the  line  of  road,  but  upon 
which  at  the' time  the  map  of  definite  loca- 
tion became  effective,  there  were  homestead 
and  pre-emption  claims  filed  In  the  proper 
land  ofllce,  and  remaining  of  record  and  un- 
canceled.   Oregon   &   C.   R.    Co.   v.    United 
States,  148  Fed.  603,  605,  606,  78  O.  O.'A. 
375  (citing  Northern  Pae.  R.  Co.  v.  De  Lacey, 
19  Sup.  Ct.  791,  174  U.  S.  634,  43  L.  Ed.  1111 ; 
Northern  Pac.  R.  Co.  v.  Sanders,  17  Sup.  Ot 
671,  166  U.  S.  620,  41  L.  Ed.  1139 ;   Whitney 
V.  Taylor,  15  Sup.  Ct.  796,  158  U.  S.  86,  39 
L.  Ed.  906 ;  Kansas  Pac.  R.  Co.  v.  Dunmeyer, 
5   Sup.   Ct.   566,   113   U,    S.   629,   28   L.   Ed. 
1122;  Doolan  v.  Carr,  8  Sup.  Ct  1228,  125  U. 
S.  618,  31  L.  Ed.  844 ;   Monroe  Cattle  Co.  v. 
Becker,  13  Sup.  Ct  217,  147  U.  S.  47,  37  L. 
Ed.  72;    Leavenworth,   L.   &  G.   R,  Co.   v. 
United  States,  92  U.  S.  733,  23  L.  Ed.  634; 
Bardon  v.  Northern  Pac.  R.  Co.,  12  Sup.  Ct 
856,  145  U.  S.  535,  36  L.  Ed.  806;    United 
States  V.  Southern  Pac.  R.  Co.,  13  Sup.  Ct 
152,  146  U.  S.  570,  36  L.  Ed.  1091). 

By  Act  March  2,  1889,  25  Stat  1008, 
forfeiting  certain  unearned  land  in  the  State 
of  Michigan,  prior  sales  or  disposition  of  any 
such  lands  by  the  land  department  under 
color  of  the  public  land  laws  were  confirmed, 
with  a  proviso  that  nothing  therein  contain- 
ed shall  be  construed  to  confirm  any  sales  or 
entries  of  lands  upon  which  there  were 
bona  fide  pre-emption  or  homestead  claims  on 
the  1st  day  of  May,  1888,  arising  or  assert- 
ed by  actual  occupation  of  the  land  under 
color  of  the  laws  of  the  United  States,  and 
all  such  pre-emption  and  homestead  claims 
are  hereby  confirmed.  "While  the  term 
^homestead  claim'  is  sometimes  used  to  de- 
note a  more  familiar  application  at  the  lo- 
cal land  oCi^ce,  obviously  this  is  not  the  pur- 
port of  the  term  as  used  in  this  section,  for 
it  is  defined  by  the  succeeding  words,  'aris- 
ing or  asserted  by  actual  occupation  of  the 
land.'  This  obviously  includes  cases  in 
which  the  party  Is  on  the  1st  day  of  May, 
1888,  in  the  actual  occupation  of  land  with  a 
view  of  making  a  homestead  on  It  under  the 
laws  of  the  United  States."  Edwards  v. 
Begole,  121  Fed.  1,  7,  57  C.  C.  A.  245  (quot- 
ing and  adopting  definition  in  Lake  Superior 
Ship  Canal,  Railway  &  Iron  Co.  v.  Cunning- 
ham, 15  Sup.  Ct  103,  156  U.  8.  864,  39  L. 
Ed.  183). 
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Rey.  Codes  1899,  {  3605,  providing  for 
homestead  and  that  the  house  in  which  the 
homestead  claimant  resides  and  the  land  on 
which  it  is  situated  shall  be  exempt  from 
Judgment  lien  and  execution,  is  not  a  defini- 
tion of  the  term  'liomestead/'  but  a  defini- 
tion and  limitation  of  the  "homestead  ex- 
emption." Calmer  v.  Calmer,  106  N.  W.  684, 
685,  15  N.  D.  120. 

HOMESTEAD  FTLINO 

As    homestead    claim,    see    Homestead 
ClaiuL 

HOME8TEAB  I.OAH  ASSOCIATION 

A  "homestead  loan  association"  is  a 
sort  of  expedient  resorted  to  for  the  more 
conrenient  prosecution  and  control  of  the  pe- 
culiar copartnership  business  for  which  it 
was  organized.  Broch  v.  French,  116  111. 
App.  15,  18. 

HOMESTEAD  PURPOSES 

See  Homestead. 

HOMESTEAD  RIGHT 

As  real  estate,  see  Real  Property. 

A  "homestead  right"  is  an  interest  In 
land.  Where  a  testator  gave  to  his  daugh- 
ter and  two  sons,  each,  a  one-third  inter- 
est in  buildings,  and  devised  to  his  daugh- 
ter the  portion  of  the  tract  owned  by  him  up- 
on which  the  buildings  stood,  and  to  one 
of  the  sons  the  middle  portion  of  the  tract 
and  one  acre  near  the  buildings,  and  to  the 
other  son  the  remaining  portion  of  the  tract 
and  one  acre  near  the  buildings,  there  is  no 
connection  between  the  interest  of  the  latter 
son  in  the  remaining  portion  of  the  tract 
and  his  interest  in  the  buildings  and  the 
acre  near  it,  which  will  support  a  home* 
stead  claim  by  him  in  the  remaining  portion 
of  the  tract  Barbo  v.  Jem,  119  N.  W.  580, 
583,  155  Mich.  353  (citing  Michigan  Mat 
Life  Ins.  Co.  v.  Cronk,  52  N.  W.  1035,  9S 
Mich.  49). 

"A  'homestead  right*  is  not  an  estate 
in  land,  but  the  privilege  of  exemption  from 
execution  of  such  an  estate  as  the  holder 
has;  and  hence  the  nature  or  quantum  of 
■a  debtor's  estate  In  Ms  homestead  is  im- 
material In  determining  whether  it  shall  be 
exempt  Turner  v.  Browning's  Adm'r,  107 
S.  W.  318,  319,  128  Ky.  79  (citing  Pry  or  v. 
Stone,  70  Am.  Dec.  344,  note). 

Under  Rev.  St  1899,  §  3616,  providing 
that  the  homestead  of  every  householder  con- 
sisting of  a  dwelling  house,  etc.,  shall  be  ex- 
empt from  attachment  and  execution,  and 
section  3617,  making  the  excess  of  the  val- 
ue allowed  as  a  homestead  subject  to  exe- 
cution, the  ''homestead  right"  during  the 
life  of  the  owners  of  the  fee  may,  by  way 
of  analogy,  be  defined  as  a  privilege,  an  ex- 
emption from  levy  and  sale  under  execution. 


Brewlngton  ▼.  Brewlngton,  100  S.  W.  723» 

726,  211  Mo.  48. 

Pub.  St  1901,  c.  138,  I  1,  provides  that 
every  person  is  entitled  to  $5()0  worth  of  his 
homestead  as  a  homestead  right  Held  that 
where  a  married  woman  and  her  husband 
own  land  in  undivided  halves  and  occupy  it 
as  their  home,  the  wife  is  entitied  to  an  ex- 
emption or  "homestead  right"  to  the  extent 
of  $500  in  her  half  Interest  as  against  an 
execution  levied  against  her,  under  section  3, 
making  such  homestead  right  exempt  from 
levy  or  sale  on  execution,  her  undivided 
half  of  the  premises  being  her  "home  place" 
or  homestead.  McLaughlin  y.  Collins,  78  AtL 
623,  624,  75  N.  H.  667. 

HOMICIDE 

See  Constructive  Homicide;  Excusable 
Homicide;  Felonious  Homicide;  In- 
fanticide; Justifiable  Homicide;  Neg- 
ligent Homicide;  Voluntary  Homicide. 

See,  alsOf  Intent  to  Kill;  Involuntary 
Manslaughter ;    Murder. 

"Homicide"  is  the  killing  of  one  human 
being  by  another.  State  v.  Wiggins  (DeL) 
76  Ati.  632,  634,  7  PennewiU,  127;  State  v. 
Underbill  (Del.)  69  Ati.  880,  882,  6  PennewiU, 
491 ;  State  v.  Reese  (Del.)  79  AtL  217,  220, 
2  Boyce,  434;  State  v.  Primrose  (Del.)  77 
Ati.  717,  719,  2  Boyce,  164;  Jones  ▼.  State, 
60  S.  B.  840,  844,  130  Ga.  274;  State  v. 
Powell  (Del.)  61  Ati.  966,  971,  5  PennewiU, 
24 ;  State  v.  J<rtins  (Del.)  65  AtL  764.  766,  6 
PennewUl,  174 ;  Kent  y.  State,  126  Pac  1040, 
1042,  8  Okl.  Cr.  188. 

''Homicide"  is  the  killing  of  one  human 
being  by  the  act  or  culpable  omission  of  an- 
other, and  a  person,  to  be  subject  of  homi- 
cide, must  be  in  existence  by  actual  birth, 
having  been  completely  expelled  from  the 
body  of  the  mother,  and  must  thereafter 
have  been  alive  before  the  infliction  of  the 
injury.  Cordea  v.  State,  112  S.  W.  943,  947, 
54  Tex.  Cr.  R.  204. 

"Homicide"  is  the  destruction  of  the  life 
of  one  human  being  by  the  act,  agency,  pro- 
curement, or  culpable  omission  of  another. 
The  destruction  of  life  must  be  complete  by 
such  act  or  agency;  but  although  the  In- 
Jury  which  caused  death  might  not  under 
other  circumstances  have  proved  fatal,  yet 
if  such  injury  be  the  cause  of  death  without 
its  appearing  that  there  has  been  any  gross 
neglect  or  improper  treatment  by  some  other 
person  other  than  defendant,  such  as  the 
physician,  nurse,  or  other  attendants,  it 
would  be  "homicide."  Stovall  v.  State,  108 
S.  W.  699,  701,  53  Tex.  Or.  R.  30. 

To  convict  for  any  degree  of  culpable 
"homicide,"  it  must  be  shown  that  decedent 
has  been  killed.  Lott  v.  State,  131  S.  W.  653, 
555,  60  Tex.  Cr.  R.  162. 

To  convict  for  any  degree  of  culpable 
"homicide,"  it  must  be  shown  that  the  kill- 
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Ing  was  criminally  caused  by  accused's  act  or 
agency.  Lott  v.  State,  131  S.  W.  553,  556, 
GO  Tex.  Cr.  B.  162. 

Where  the  state's  evidence  was  to  the 
effect  that  the  defendant  shot  and  killed  de- 
ceased on  his  refusal  to  obey  an  order  not 
to  approach  defendant,  while  the  defendant 
testified  that  as  he  was  about  to  shoot  at 
a  tree  a  bystander  pulled  the  gun  to  one 
side,  Whereupon  It  was  accidentally  discharg- 
ed and  killed  deceased,  this  evidence  does 
not  raise  the  issue  of  negligent  "homicide.** 
Jones  V.  State  (Tex.)  95  S.  W.  ^9. 

The  term  ''homicide,*'  as  used  in  Code,  8 
6314,  providing  that  an  attorney  appointed 
by  the  court  to  defend  a  person  indicted  for 
homicide,  or  any  offense  the  punishment  of 
which  may  be  life  imprisonment,  shall  re- 
ceive certain  pay  from  the  county  for  his 
services,  is  used  distinctively,  is  generic  in 
character,  .and 'needs  no  interpretation.  It 
does  not  refer  to  its  punishment,  and  an  at- 
torney is  entitled  to  such  pay  for  defending 
one  indicted  for  homicide,  though  a  prior 
trial  had  amounted  to  an  acquittal  of  aU 
degrees  of  homicide,  except  manslaughter, 
which  is  not .  punishable  by  Ufe  imprison- 
ment. Tomlinson  v.  Monroe  County,  112  N. 
W.  100,  101.  134  Iowa,  60& 

As  erime 

See  Crime. 

Orade* 

'^Homicide**  Is  the  killing  of  any  human 
creature,  and  Is  of  three  kinds — Justifiable, 
excusable,  and  felonious.  State  v.  Brinte 
(Del.)  58  Atl.  258,  262,  4  Pennewlll,  551;  State 
V.  Blackburn  (Del.)  75  Atl.  536,  538,  7  Penne- 
win,  479;  State  V.  Watson  (Del.)  82  AtL 
1086,  1087. 

The  killing  of  a  human  being  by  another 
under  any  circumstances  constitutes  a  "hom- 
icide,** as  an  etymological  analysis  of  the 
word  itself  will  plainly  show;  but  whether 
a  homicide  Is  murder  or  any  other  like  crime 
depends  necessarily  on  the  circumstances 
under  which  it  is  committed.  People  v.  Mar 
Gin  Sule,  103  Pae.  951,  958,  11  Cal.  App.  42. 

"  'Honriclde*  is  murder,  unless  it  be 
attended  with  extenuating  circumstances, 
which  must  appear  to  the  satisfaction  of  the 
Jury.  If  A.  assaults  B.,  giving  him  a  severe 
blow,  or  otherwise  making  the  provocation 
great,  and  B.  strikes  him  with  a  deadly 
weapon,  and  death  ensues,  the  law,  in  def- 
erence to  human  passion  says  this  Is  'man- 
slaughter.' *  *  ♦  If  the  *provocation  be 
slight,  and  It  can  be  collected  from  the  weap- 
on used  or  any  other  circumstances  that  the 
prisoner  intended  to  kill  or  do  great  bodily 
harm,  and  death  follows,  It  is  murder.' " 
State  V.  White,  51  S.  B.  44,  48,  138  N.  0. 
704  (quoting  and  adopting  definition  in  State 
V.  Smith,^  77  N.  C.  488). 

"Homicide'*  is  manslaughter  in  the  first 
^  degree,   when  committed,   without  a   design 


to  effect  death,  in  the  heat  of  passion,  but 
in  a  cruel  and  unusual  manner,  or  by  means 
of  a  dangerous  weapon.  Where  a  homicide 
was  committed  with  a  dangerous  weapon 
with  a  design  to  effect  death,  and  after  a 
lapse  of  time  sufiicient  for  passion  to  subsidct 
the  crime  was  "murder,**  and  not  ''manslaugh- 
ter." State  V.  Towers,  118  N.  W.  361,  362, 
106  Minn.  105. 

Under  Pen,  Code,  8  179,  defining  "homi- 
cide** as  the  killing  of  one  human  being  by 
the  act,  procurement,  or  omission  of  "anoth- 
er," and  section  180,  providing  that  homi- 
cide is  either  murder  or  manslaughter,  and 
section  193,  subd.  3,  making  a  homicide  man- 
slaughter in  the  second  degree  when  due  to 
the  act,  procurement,  or  culpable  negligence 
of  any  "person**  which  does  not  constitute 
murder  or  manslaughter  in  the  first  degree, 
a  corporation  may  hot  be  indicted  for  man- 
slaughter, since  the  word  "another"  means 
another  human'  being,  and  since  the  word 
**person"  does  not  include  a  corporation. 
People  V.  Rochester  By.  &  Light  Co.,  88  Ni 
B.  22,  24,  196  N.  Y.  102,  21  L.  R.  A.  (N.  S.) 
998,  133  Am.  St  Rep.  770,  16  Ann.  Cas.  837. 

As  vkurder 

The  word  "homicide,**  as  used  in  Code,  S 
6314,  providing  that  an  attorney  appointed 
by  the  court  to  defend  a  person  Indicted  for 
homicide,  or  any  other  offense  the  punish- 
ment of  which  may  be  life  imprisonment, 
shall  receive  certain  pay  from  the  county 
for  his  services,  is  not  equivalent  to  "mur- 
der"; and  the  attorney  is  entitled  to  pay 
for  defending  one  indicted  for  homicide,  al- 
though a  prior  trial  has  amounted  to  an  ac- 
quittal of  all  degf  ees  of  homicide  except  man- 
slaughter, which  is  not  punishable  by  life 
imprisonment.  Tomlinson  v.  Monroe  Coun- 
ty, 112  N.  W.  100,  101,  134  Iowa,  608. 

HOBflOIDIS  BT  SfflSADVENTirBE 

"Homicide  by  misadventure**  Is  the  acci- 
dental killing  of  another,  where  the  slayer  Is 
doing  a  lawful  act  unaccompanied  by  any 
criminally  careless  or  reckless  conduct  State 
V.  Watson  (Del.)  82  Atl.  1086,  1087. 

"Homicide  by  misadventure,'*  constitut- 
ing excusable  homicide,  is  the  accidental 
killing  of  another  where  the  slayer  is  doing 
a  lawful  act  unaccompanied  by  any  crimi- 
nally careless  or  reckless  conduct  State  v. 
Blackburn  (Del.)  75  Atl.  536,  539,  7  Penne- 
wlll, 479. 

* 

HOMIOIBE  CASE 

A  stenographer,  appointed  by  a  board 
of  coroners  and  entitled  to  receive  an  amount 
per  folio  for  all  transcripts  made  for  the 
use  of  the  district  attorney's  office,  on  being 
directed  to  make  transcripts  for  all  "homi- 
cide cases,*'  could  recover  the  statutory  com- 
pensation for  the  transcripts  furnished  in 
all  cases  of  death,  whether  from  negligence 
or  otherwise;    but  on  the  stenographer  in- 
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eluding  in  his  daim  compensation  for  tran- 
scripts in  cases  of  ''constmetiye  homicide/* 
it  was  wrongfully  assumed  that  he  had  no 
right  to  recover  for  cases'  of  such  descrip- 
tion. Strassner  r.  City  of  New  York,  39  N. 
T.  Supp.  669,  670,  6  App.  Dlv.  370. 

HOMICIDE  IN  8EI.F-DEFEN8B 

See  Self-defense. 

HONES 

Lexicographers  uniformly  agree  that  the 
word  '*hones"  and  the  word  "whetstones**  in 
their  descriptive  force  each  implies  a  stone 
used  for  sharpening  edged  tools,  instruments, 
etc.,  by  friction.  The  one  unit  of  similarity 
between  the  two  is  that  the  stones  must  be 
articles  used  for  sharpening  edged  tools.  The 
provisions  for  '*iiones'*  and  "whetstones"  in 
paragraph  574,  Tariff  Act  July  24,  1897,  c. 
11,  §  2,  Free  List,  30  Stat.  198,  Include  only 
articles  used  in  sharpening  edged  tools.  R. 
J.  WaddeU  &  Co.  v.  United  States,  135  Fed. 
211,  213. 

Articles  of  hone  stone,  which  are  used  in 
polishing  marble  and  lithographic  stones, 
and  which  are  not  shown  to  be  known  com- 
mercially as  "hones,"  are  not  free  of  duty  as 
"hones"  under  the  Tariff  Act,  but  are  duti- 
able as  unenumerated  manufactured  articles. 
R.  J.  WaddeU  &  Co.  v.  United  States,  135 
Fed.  211,  213. 

HONEST 

HONEST  BEIiIEF 

The  expression  "honest  belief,**  as  used 
in  the  rule  that  a  defendant,  in  a  prosecu- 
tion for  homicide  defended  on  the  ground  of 
self-defense,  must  have  had  an  honest  belief 
of  the  existence  of  danger,  does  not  differ 
from  the  expression  "reasonable  belief." 
Both  are  used  conjunctively  and.  disjunctive- 
ly by  different  courts.  Just  how  a  belief  can 
be  reasonable  and  not  be  an  honest  belief,  as 
applied  to  the  law  of  self-defense,  cannot  be 
perceived.  Webster  defines  "reasonable*'  as 
meaning  "just:  honest"  State  v.  CburchlU, 
100  Pac.  309,  314,  52  Wash.  210  (quoting  Til- 
lery  v.  State,  6  S.  W.  842,  24  Tex.  App.  251, 
6  Am.  St.  Rep.  882). 

The  use  of  the  language  "sound  reason," 
"honest  belief,"  in  connection  with  instruc- 
tions as  to  self-defense,  can  only  be  under- 
stood to  mean  that  defendant  must  actually, 
in  good  faith,  have  thought  that  he  was  in 
danger  of  losing  his  life  or  suffering  great 
bodily  harm,  end  that  he  had  reason  and 
cause  for  such  belief.  Robinson  v.  Territo- 
ry. 85  Pac.  451,  456,  16  Okl.  241. 

HOKEST  CRITICISM 

See  Fair  and  Honest  Criticism. 

HONESTT 

See  Intrinsic  Fairness  and  Honesty. 


HONEY 

Judicial  notice  should  be  taken  that  "glu- 
cose** is  an  element  entering  into  many  dif* 
ferent  articles  of  food  and  is  not  used  by  it- 
self as  such.  "To  the  ancients  *honey'  was 
known  by  the  name  of  'glucose,*  and  it  is  still 
somewhat  difficult  to  draw  the  line  of  demar- 
cation. Furthermore,  it  is  a  matter  of  com- 
mon knowledge  that  honey  deposited  by  the 
honey  bee  is  on  occasion  almost  entirely  pure 
^glucose,*  dependent  upon  the  food  which  the 
bee  may  eat.**  People  v.  Berghoff,  95  N.  Y. 
Supp.  257-259,  47  Misc.  Rep.  1. 

HONOR 

Se«  Office  of  Honor  or  Profit 

HOOD 

A  "hood**  used  in  connection  with  a  rip- 
saw is  a  tin  or  sheet  iron  cap  partly  cover- 
ing the  saw,  and  preventing  the  board  from 
flying  up,  while  the  saw  is  cutting  it,  and 
striking  ttie  operative.  Dean  v.  St.  Louis 
Woodenware  Works,  80  S.  W.  292,  294,  100 
Mo.  App.  167. 

A  "hood^*  is  an  iron  block  used  in  con- 
nection with  a  pile  driver  and  placed  over 
the  top  of  the  pile  being  driven  to  prevent 
the  weight  from  splitting  it.  Huston  v.  Quin- 
cy,  O.  &  K.  C.  R.  Co.,  107  S.  W.  1045,  1046, 
129  Mo.  App.  676. 


HOOK 


See    Bridling   the    Hook; 
Sister-Hook. 


Clip   Hooks; 


HOOKER 


The  term  "hooker,"  when  used  in  con- 
nection with  railroad  work  and  dealing  with 
the  construction  of  bridges,  is  equi^Tilent  to 
the  term  "topman."  Southern  Indiana  Ry. 
Co.  V.  Harrell  (Ind.)  66  N.  E.  1016.  1017. 

HOOPLIKE  VIBRATIONS 

'tubular  bells,  without  a  stiffening  or 
loading  device,  emit  inharmonic  sounds  tech- 
nically called  "hooplike  vibrations.'*  Durfee 
V.  Bawo,  118  Fed.  853-855. 

HOP  CLOTH 

The  term  "hop  cloth,"  contained  in  Tar- 
iff Act  Aug.  27,  1894,  c.  349,  §  2,  Free  List, 
par.  424%,  28  Stat.  539,  was  only  inserted  as 
another  name  for  burlap,  to  which  such  para- 
graph related.  Corbitt  &  Macleay  Co.  ▼. 
United  States,  153  Fed.  648,  652. 

HOPE 

The  word  "hope,**  used  by  testator  in  a 
will  to  express  his  desire  that  the  executor 
will  conduct  a  fund  in  a  specified  manner^ 
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testator  having  power  to  command,  will  not 
be  construed  as  precatory  only,  but  as  a  com- 
mand clothed  in  the  language  of  civility,  and 
to  Impose  on  the  executor  an  enforceable  du- 
ty, sufficient  to  create  a  trust.  Trustees  of 
Pembroke  Academy  v.  Epsom  School  Dist., 
75  Ati.  100,  101,  75  N.  H.  408,  37  L.  B.  A. 
(N.  S.)  646. 

HOPE  OF  RECOVERT 

'  See  Lost  All  Hope  of  Recovery. 

HOPPER 

HOPPER  BOTTOM 

"Hopper  bottoms*'  of  railroad  gravel  cars 
are  bottoms  which  open  out,  so  that  the  con- 
tents of  the  cars  may  be  emptied  on  the 
track.  Gulf,  C.  &  S.  F.  B.  Co.  v.  Jackson, 
109  S.  W.  478,  480,  49  Tex.  Civ.  App.  573. 

HORN 

A  "deer  which  has  no  horns"  protruding 
through'  the  skin,  so  that  ^they  can  be  seen 
and  ascertained  to  be  horns,  is  not  a  "deer 
having  horns,"  within  the  statute  making  it 
an  offense  to  kill  wild  deer  not  having  horns. 
State  V.  St  John,  59  Ati.  826,  827,  77  Vt 
175. 

HORSE 

See  Bay  Horse;  Work  Horse. 

"All  the  authorities  agree  that  the  word 
*horse'  is  a  generic  term,  ordinarily  including 
in  its  signification  the  different  species  of 
that  kind  of  animals,  and  generally  it  is  suf- 
ficient in  charging  larceny  to  describe  an  an- 
imal by  the  name  of  the  class  to  which  it  be- 
longs." State  V.  Matejousky,  115  N.  W.  96, 
98,  22  S.  D.  30. 

Under  Pen.  Code  1901,  art.  881,  relating 
yo  theft  of  a  horse,  "the  genus  'horse*  in- 
cludes a  stallion,  mare,  gelding,  etc."  Beard 
V.  State,  83  S.  W.  824,  825,  47  Tex.  Cr.  B.  183 
(citing  State  v.  Morales,  21  Tex.  298;  Mc- 
Kenzie  v.  State,  25  S.  W.  426,  32  Tex.  Cr. 
B.  568,  40  Am.  St.  Bep.  795;  Cummins  v. 
State,  12  Tex.  App.  121;  Smith  v.  State,  39 
S.  W.  933,  37  Tex.  Cr.  B.  342. 

As  cattle 

See  Cattle, 

As  okattel 

See  Chattel. 

Colt 

The  term  "horse,"  in  Its  generic  sense, 
embraces  all  the  different  varieties  of  that 
animal;  howeter  diversified  by  age,  sex,  or 
condition.  As  a  general  rule,  when  a  statute 
names  adult  animals  only,  the  young  are  in- 
cluded under  the  same  description.  Under 
a  statute  making  it  grand  larceny  to  steal  a 
"mare,"  the  stealing  of  a  female  colt  is  grand 
larceny.  Miller  v.  Territory,  80  Pac.  321, 322, 
9  Ariz.  123. 


The  word  "horse"  includes  the  female 
sex  of  that  genus.  A  complaint  charging  the 
killing  of  a  horse  is  sustained  by  proof  that 
the  animal  was  a  mare.  Southern  By.  Co.  y. 
Pogue,  40  South.  565,  566,  145  Ala.  444. 

Notwithstanding  Pen.  Code,  §  487,  pro- 
viding that  the  larceny  of  a  horse,  mare,  geld- 
ing, etc.,  is  grand  larceny,  proof  of  the  theft 
of  a  mare  does  not  constitute  a  variance 
from  an  information  charging  the  theft  of  a 
horse,  since  the  word  "horse"  is  used  in  its 
generic  sense,  and  includes  all  animals  of  the 
horse  species,  whether  male  or  female.  Peo- 
ple Y.  Melandrez,  88  Pac:  372,  373,  4  Cal.  App. 
396  (quoting  and  adopting  definition  in  Peo- 
ple V.  Pico,  62  Cal.  52), 

As  meroluuidise 

See  Merchandise. 

Mule 

The  word  "horse"  is  generic,  and  in- 
cludes mules  and  asses  as  species;  but  the 
term  "mare"  is  not  descriptive  of  a  female 
of  the  species  mule.  McLamb  &  Co.  v.  Lam- 
bertson,  62  S.  E.  107,  109,  4  Ga.  App.  553. 

The  term  "work  horses,"  used  by  the 
constitutional  exemption  provision,  includes 
mules.  McElveen  v.  Goings,  41  South.  229, 
116  La.  977,  114  Am.  St  Bep.  574  (citing  Bay 
V.  Hayes,  28  La.  Ann.  641;  Goldsmith  Y. 
State,  1  Head  [38  Tenn.]  156). 

As  tool 

See  Tools— Tools  of  Trade. 

HORSE  POWER 

While  the  term  "horse  power"  desig- 
nates a  definite  amount  of  mechanical  force, 
it  may  also  be  used  in  connection  with  a 
given  head  of  water,  to  designate  a  definite 
quantity  of  wat^.  Given  the  head  and  the 
mechanical  power  to  be  produced  in  terms  of 
"horse  power,"  the  equivalent  quantity  of 
water  can  in  theory  be  ascertained  by  math- 
ematical calculation.  In  practice,  however, 
allowance  must  be  made  for  inevitable  leak- 
age, friction,  and  other  inevitable  losses  in 
converting  the  water  into  mechanical  force. 
^Union  Water  Power  Co.  v.  Inhabitants  of 
Lewiston,  65  Ati.  67,  71,  101  Me.  564. 

The  unit  of  power,  called  the  "watt," 
equals  10,000,000  units  of  power  in  the  C- 
G.  S.  system,  or  one  ampere  times  one  voU 
One  horse  power  is  746  watts  or  %  kilowatt 
Peoria   Waterworks  Co.  v.  Peoria  By.  C< 
181  Fed.  990,  1001. 

Pounds  pressure  distiiiflriiislLecl 

The  terms  "horse  iwwer"  and  **pounds 
pressure,"  as  applied  to  steam,  are  entirely 
different  in  meaning  and  application;  "horse 
power"  expressing  quantity  of  steam,  and 
'^pounds  pressure"  the  quality  of  pressure 
at  which  the  steam  is  delivered.  Fox  v. 
Coggeshall,  88  N.  Y.  Supp.  676,  679,  95  App. 
Div.  410. 


HORSE  RACING 


912 


HOSTILE  POSSESSION 


HORSE  RAcnro 

As  gambling  device,  see  Gambling  De- 
vice. 

As  game,  see  Game. 

Betting  on  race  as  gaming,  see  Gambling 
— Gaming. 

HORSE  STEAIiIlf O 

The  offense  of  **liorse  stealing,"  denounc- 
ed by  Act  No.  30,  p.  38,  of  1892,  is  a  mere 
unlawful  and  malicious  trespass  committed 
\  u  the  horse,  mule,  or  ox  of  another.  It 
does  not  fall  within  the  definition  of  an  at- 
tempt to  steal.  State  v.  Gouvernale,  36  South. 
817,  112  La.  956. 

If  accused  acquired  possession  of  horses 
under  a  false  and  fraudulent  pretense  of 
hiring  them,  and  with  a  felonious  intent  to 
convert  them  to  his  own  use  and  to  deprive 
the  owner  permanently  of  them,  he  was  guilty 
of  "horse  stealing"  within  Ky.  St  1903,  § 
1195,  without  proof  of  a  subsequent  sale  or 
other  wrongful  disposition  by  accused;  but, 
if  he  hired  the  horses  in  good  faith  and  was 
prevented  from  returning  them  by  the  own- 
er's act  in  having  him  arrested,  he  was  not 
guilty.  Smith  v.  (Commonwealth,  112  S.  W. 
615,  616,  129  Ky.  433. 

Obtaining  possession  of  a  horse  under 
pretense  of  hiring  it,  without  intending  to 
return  it,  and  with  the  felonious  intent  to 
convert  it  and  deprive  the  owner  permanent- 
ly of  it,  is  **horse  stealing,"  without  a  sub- 
sequent sale  or  other  wrongful  disposition  of 
the  horse;  but  if  he  hired  the  horse  in  good 
faith,  with  intention  of  returning  it,  and 
was  prevented  from  doing  so  by  the  owner's 
act  in  having  him  arrested,  he  is  not  guilty. 
Walklate  v.  Commonwealth  (Ky.)  118  S.  W. 
314,  315. 

HORSEBACK 

In  mining  parlance,  the  term  "horse- 
back" means  that  the  actual  deposit  has  been 
forced  up  into  a  ridge  or  hill  by  the  uneven 
surface  of  the  underlying  strata  of  rock. 
The  effect  of  the  horseback  is  to  compress 
the  coal,  and  the  vein  is  thinner  at  the  horse- 
back than  elsewhere,  and  it  not  infrequently 
happens  that  the  vein  is  entirely  pinched 
out  by  the  horseback.  Jones  &  Adams  Co. 
V.  George,  81  N.  E.  4,  6,  227  111.  64,  10  ^nn. 
Cas.  285. 

'  When  referring  to  land  underlaid  by 
coal,  the  term  "horsebacks"  means  faults  in 
the  coal  stratum.  Lloyd  v.  Catlln  Coal  Co., 
71  N.  B.  335,  338,  210  111.  460. 


As  seamen,  see  Seaman. 

HORSESHOEIKO 

As  business,  see  Business. 

HOSE 

S«e  Web  Hose, 


HOSPITAL 

See  Private  Hospital;   Public  Hospital. 

As  charity,  see  Charitj ;  Public  Charity. 

As  college,  see  College. 

As  public  corporation,  see  Public  Cor- 
poration. 

State  hospital  as  corporation,  see  Cor- 
poration. 

A  statute  conferring  on  boards  of  coun- 
ty commissioners  the  power  to  provide  for  the 
care  of  the  indigent  sick  and  erect  hospitals 
therefor,  to  provide  a  farm  for  the  support 
of  the  poor  of  the  county,  to  provide  suitable 
rooms  for  county  purposes,  and  to  cause  to 
be  erected  a  courthouse,  jail,  hospital,  and 
"such  other  buildings  as  may  be  necessary," 
does  not  authorize  a  board  of  county  com- 
missioners to  establish  a  county  detention 
hospital;  the  word  ''hospital"  in  the  statute 
meaning  a  hospital  for  that  class  of  persons 
for  whom  the  board  may  provide.  Yegen  v. 
Board  of  County  Com'rs  of  Yellowstone  Coun- 
ty, 85  Pac.  740,  743,  34  MonL  78. 

HOSPITAI.  PHYSICIAN 

As  employ^,  see  Employd. 

HOST 

To  establish  the  relation  of  "host"  and 
"guest"  at  an  Inn,  the  traveler  must  visit 
the  inn  to  avail  himself  of  the  entertainment 
offered,  and  the  Innkeeper  must  receive  the 
traveler  to  entertain  him,  and  it  is  not  nec- 
essary that  the  traveler  should  register.  Hill 
V.  Memphis  Hotel  Co.,  136  S.  W.  097,  998,  124 
Tenn.  376. 

HOSTILE 

HOSTILE  FIRE 

An  ordinary  fire  In  a  stove  is  deemed, 
with  relation  to  fire  insurance,  a  *^frlendly~ 
and  not  a  ^'hostile"  fire;  but  where  a  fire  in 
a  stove  ignited  the  soot  in  the  chimney,  and 
the  smoke  and  soot  from  the  burning  chim- 
ney escaped  into  the  room  and  damaged  prop- 
erty, the  fire  in  the  chimney  was  a  "hostile 
fire."  O'Connor  v.  Queens  Ins.  Co.  of  Amer- 
ica, 122  N.  W.  1038,  1040,  140  Wis.  388,  25 
L.  R.  A.  (N.  S.)  501,  133  Am.  St  R^.  1081,  17 
Ann.  Cas.  1118  (citing  Way  v.  Abington  Mut. 
Fire  Ins.  Co.,  43  N.  E.  1032,  166  Mass.  67,  32 
L.  R.  A.  608,  55  Am.  St.  Rep.  379). 

HOSTILE  POSSESSION 

Within  the  rule  that  to  constitute  ad- 
verse possession  it  is  necessary  that  the  pos- 
session be  "actual,  continuous,  notorious,,  and 
hostile.*'  "Hostile"  means  opposed  and  an- 
tagonistic to  the  claims  of  all  others.  Brad- 
bury Marble  Co.  v.  Laclede  Gaslight  Co.,  106 
S.  W.  594,  599,  128  Mo.  App.  96. 

The  word  "hostile,"  within  the  rule  that 
adverse  possession  must  be  "hostile"  in  its 
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beginning,  means  hostile  as  a  matter  of  lew. 
Purtle  V.  Bell,  80  N.  B.  350,  362,  225  111.  523. 

An  instruction,  where  defendant  claims 
title  by  adverse  possession,  that  he  must 
show  open,  actual,  continuous,  notorious,  ex- 
elusive,  and  hostile  possession  for  a  period  of 
10  years  before  action  brought  as  against  all 
parties,  and  defining  the  word  "hostile**  as 
meaning  a  holding  possession,  claiming  to 
hold  against  all  other  claimants,  is  not  prej- 
udicial to  defendant.  Taylor  v.  Hover,  108 
N.  W.  149,  150,  77'  Neb.  97. 

Adverse  poMeMion  synonymoiis 

In  ejectment,  a  charge  to  find  for  plain- 
tiff unless  defendant  had  been  in  ^'uninter- 
rupted,  continuous,  adverse,  and  hostile  pos- 
session," etc.,  was  not  erroneous  in  using  the 
word  ^'hostile"  in  addition  to  "adverse,"  as 
the  two  words  mean  the  same  in  law.  Wel- 
ler  V.  Wagner,  79  S.  W.  941,  943,  181  Mo. 
151. 

HOSTLER 

A  "hostler,"  in  railway  parlance,  is  one 
employed  in  taking  the  locomotives  as  they 
come  into  the  yard,  and  are  left  by  the  engi- 
neer who  has  been  in  charge,  to  the  round- 
house, or  other  place  of  shelter,  security,  or 
repairs,  or  for  supplies,  and  bringing  them 
out  again,  as  occasion  requires,  to  the  place 
where  the  engineer  assumes  charge  for  the 
purpose  of  making  his  trip.  He  is  also  more 
or  less  employed  in  conducting  the  engine 
about  the  yard  for  the  purpose  of  shifting 
cars  in  making  up  trains  and  in  distributing 
them.  Baltimore  &  O.  R.  Co.  r.  Doty,  133 
Fed.  866,  867,  872,  67  0.  C.  A.  38. 

One  charged  with  the  duty  of  operating 
a  yard  engine  in  switching  and  making  up 
trains  and  the  like  is  called  in  railroad  par- 
lance a  "hostler."  Though  his  duties  and 
work  be  confined  to  the  depot  yard,  he  is  as 
much  an  "engineer"  as  one  operating  an  en- 
gine from  point  to  point  on  a  line  of  rail- 
road. Howard  V.  Chesapeake  &  O.  Ry.  Co. 
(Ky.)   90  S.  W.  950,  951. 

A  "hostler"  is  an  employ^  of  a  railroad 
company  whose  duty  it  is  to  take  engines 
that  have  just  arrived  from  the  custody  of 
the  engineer  and  fireman  and  run  them  into 
the  roundhouse.  Loomis  v.  Lake  Shore  & 
M.  S.  R.  Co.,  75  N.  E.  228.  229,  182  N.  Y.  380. 

A  locomotive  engineer,  whose  duty  is  to 
relieve  the  engineers  that  come  in  off  the 
road,  take  the  train  and  put  it  away,  and 
carry  the  engine  to  the  shop  and  put  it  up, 
is  called  a  "hostler."  Central  of  Georgia  Ry. 
Co.  V.  Goodson;  46  S^  E.  680,  681,  118  Ga. 
833. 

HOT 

HOT  BLOOD 

"Bad  blood,"  which  produces  a  cherished 
Intention  to  deliberately  kill,  is  not  to  be  con- 
fused with  '*hot  blood,"  excited  by  a  sudden 
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and  unexpected  emergency,  with  which  the 
slayer,  through  no  fault  of  his  own,  is  un« 
fortunately  confronted.  Jenkins  v.  State,  51 
S.  E.  598,  600;  123  Ga.  523. 

HOT  WIRE 

The  term  "hot  wire"  is  used  In  electric- 
ity to  describe  a  wire  charged  with  a  dan- 
gerous voltage  of  electricity.  Potts  v.  Shreve- 
port  Belt  Ry.  Co.,  34  South.  103.  IIQ  La.  1. 
98  Am.  St  Rep.  452. 

An  inquiry  by  an  employ^  of  a  telephone 
company  sent  out  to  fix  a  defective  telephone, 
whether  there  was  "anything  hot  on  It"  is  an 
inquiry  whether  the  wires  of  the  telephone 
which  he  was  sent  out  to  fix  had  become  Sur- 
charged from  any  cause  with  a  dangerous 
quantity  of  electric  fluid.  Dow  v.  Sunset 
Telephone  &  Telegraph  Co.,  106  Pac.  687,  588, 
157  Cal.  182. 

HOTCHPOT 

"Hotchpot"  is  bringing  into  the  estate  an 
estimate  of  the  value  of  advancements  made 
by  him  to  his  children,  that  the  whole  may 
be  divided  in  accordance  with  the  statute  of 
descent  Lindsley  v.  Mclver,  48  South.  628, 
629,  57  Fla.  466. 

HOTEL 

See  Apartment  Hotel ;  Public  HoteL 

A  "hotel"  is  a  place  where  lodging  is  fur- 
nished to  transient  guests,  as  well  as  one 
where  both  lodging  and  food  are  furnished. 
Metzler  v.  Terminal  Hotel  Co.,  115  S.  W. 
1037,  1038,  135  Mo.  App.  410. 

Where  a  building  consisted  of  a  barroom, 
grocery  store,  six  bedrooms,  two  dining 
rooms,  and  a  kitchen,  and  was  occupied 
continuously  by  a  family  consisting  of  a 
husband  and  wifie  and  five  children,  and 
two  others,  guests  being  accommodated  at 
night  only  occasionally,  it  was  not  a  bona 
fide  "hotel"  within  San  Jose  City  Ordinance 
July  1,  1908,  regulating  the  issuance  of  liq- 
uor licenses.  Richter  v.  Lightston,  118  Pac. 
790,  791, 161  Cal.  260,  Ann.  Cas.  1913B,  1028. 

An  indictment  for  playing  cards  in  the 
"hotel"  of  L.  N.  is  merely  descriptive  of  the 
place,  and  not  of  the  essence  of  the  place, 
since  the  word  "hotel"  may  mean  a  private 
boarding  house  or  other  building  designated 
as  a  *-hotel."  State  v.  Kyer,  46  S.  E.  694, 
695,  55  W.  Va.  46. 

A  corporation  incorporated  to  do  a  gen- 
eral hotel  business  has  authority  to  take  over 
the  business  of  one  opere^ng  a  caf6  In  a  ho- 
tel building  owned  by  the  corporation,  to- 
gether with  the  bar  and  dgar  stand  in  con- 
nection therewith,  for  the  power  to  do  a  gen- 
eral hotel  business  necessarily  Includes  the 
authority  to  buy  and  sell  refreshments,  ci- 
gars, wines,  etc. ;  a  "hotel"  being  defined  as 
a  place  for  the  accommodation  of  travelers 
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with  food  and  lodging.     Judell  y.  Goldfleld 
Realty  Co.,  108  Pac  455,  457,  32  Nev.  351. 

Hotels  are  established  and  maintained 
for  the  purpose  of  serving  the  public.  The 
opening  of  a  hotel  is  an  invitation  to  the  pub- 
lic to  become  Its  guests.  Hotels  are  not  con- 
ducted for  the  social  enjoyment  of  the  own- 
ers, but  for  the  convenience  of  the  public; 
that  Is,  those  whose  business  or  pleasure  may 
render  it  necessary  that  they  shall  ask  and 
receive  food  and  shelter  at  a  place  of  public 
entertainment  for  compensation.  A  ''hotel'* 
Is  a  quasi  public  institution.  A  contract  be- 
tween comi)etlng  proprietors  of  hotels  in  a 
tov^n,  whereby  one  of  them  agreed  to  keep 
his  hotel  closed  for  three  years,  reserving  the 
right  to  rent  the  same  for  offices  and  to 
roomers,  and  whereby  the  other  agreed  to 
pay  a  specified  sum  monthly  to  the  former 
during  the  three  years.  Is  in  restraint  of 
trade  and  Illegal,  because  the  hotel  Is  a  quasi 
public  institution,  demons  v.  Meadows,  94 
S.  W.  13,  14,  123  Ky.  178,  6  L.  R.  A.  (N.  S.) 
847,  124  Am.  St.  Rep.  339. 

Act  33d  Oen.  Assem.  c.  168,  providing 
for  the  inspection  of  hotels,  and  declaring 
that  every  structure  kept,  used,  advertised, 
or  held  out  to  the  public  to  be  an  inn,  hotel, 
or  public  sleeping  house,  or  place  where 
sleeping  accommodations  are  furnished  for 
hire  to  transient  guests,  in  which  ten  or 
more  sleeping  rooms  are  used  for  guests*  ac- 
commodation, shall  be  defined  to  be  a  ''ho- 
tel*' within  the  act,  is  not  unconstitutional, 
as  arbitrary  in  Its  classification  of  hotels. 
Hubbell  V.  Hlggins,  126  N.  TV.  914,  916.  148 
Iowa,  36,  Ann.  Cas.  1912B,  822. 

A  building  is  a  "hotel**  within  the  mean- 
ing of  the  term  in  Laws  1897,  c.  312,  p.  233, 
relating  to  the  liquor  trafilc,  when  It  is  used 
and  kept  open  for  the  feeding  and  lodging  of 
guests,  and  there  are  at  least  six  furnished 
bedrooms  for  their  occupancy,  and  no  other 
dwellers  therein  but  the  family  and  servants 
of  the  hotel  keeper.  In  re  Brewster,  83  N.  Y, 
Supp.  564,  565,  85  App.  Div.  235. 

A  house  having  24  bedrooms  and  a  din- 
ing room  containing  the  required  amount  of 
space,  and  with  adequate  kitchen  facilities, 
and  harboring  between  30  and  40  people,  was 
a  "hotel,**  within  Laws  1897,  p.  234,  c.  312, 
§  31,  cl.  *'k,**  authorizing  a  holder  of  a  liq- 
uor tax  certificate,  who  is  a  keeper  of  a 
hotel,  to  sell  liquor  on  Sunday  to  his  guests 
with  their  meals.  In  re  Oullinan,  87  N.  Y. 
Supp.  660,  661,  93  App.  Div.  427. 

Under  the  Liquor  Tax  Law  excepting 
from  the  general  prohibition  against  the  sale 
of  liquor  on  Sunday  keepers  of  hotels  who 
may  sell  liquors  to  guests,  and  defining  a 
hotel  as  a  building  wiiich,  among  other 
things,  contains  a  certain  number  of  bed- 
rooms with  certain  requirements,  sales  by 
the  keeper  of  a  hotel  which  does  not  com- 
ply with  the  requirements  of  the  law,  because 
of  deficiency  in  the  number  of  rooms,  in  the 


area  of  some  of  those  which  did  exist,  an  in- 
sufficient thickness  of  partitions,  failure  of 
legal  entrances  to  bedrooms,  etc.,  are  Illegal, 
and  cannot  be  Justified  on  the  ground  that  an 
excise  agent  told  him  that  his  building 
was  sufficient  in  its  structure  and  conditions 
to  enable  him  to  conduct  business  as  a  hotel 
keeper  and  to  bring  him  within  the  excep- 
tion of  the  statute.  CuUinan  v.  O'Connor,  91 
X.  Y.  Supp.  628,  630,  100  App.  Div.  142. 

Under  the  Liquor  Tai  Law,  defining  a 
"hotel**  as  a  building  regularly  kept  open  for 
the  accommodation  of  all  able  to  pay  for  their 
entertainment,  and  who,  without  any  stipu- 
lated engagement  as  to  the  duration  of  their 
stay,  or  as  to  compensation,  are  supplied 
with  meals,  lodgings,  and  attention,  and  in 
which  the  only  other  dwellers  are  .the  fam- 
ily and  servants  of  the  hotel  keeper,  the 
fact  that  certain  dwellers*  in  the  building 
pay  a  stipulated  weekly  or  monthly  sum  for 
their  entertainment  does  not  deprive  an  es- 
tablishment otherwise  within  the  terms  of  the 
statute  of  its  character  as  a  hotel.  Gulllnan 
V.  Clark,  93  N.  Y.  Supp.  256,  257,  46  Misc. 
Rep.  188. 

Under  the  Liquor  Tax  Law,  defining  a 
"hotel"  as  a  building  regularly  used  and 
kept  open  as  such  for  the  feeding  and  lodg- 
ing of  guests,  stating  the  manner  of  such 
use,  and  the  structural  requirements  of  the 
building  when  situate  within  a  city,  evidence 
that  the  building  had  25  rooms  fitted  with  all 
the  accouterments  of  a  hotel,  but  not  show- 
ing what  such  accouterments  were,  did  not 
show  that  the  building  was  a  hoteL  In  re 
CuUinan,  92  N.  Y.  Supp.  802,  45  Misc.  Rep. 
497. 

In  a  statute  making  It  unlawful  to  sell 
liquor  on   Sunday,   but   providing   that  the 
holder  of  a  tax  certificate  who  is  the  keeper 
of  a   hotel  may   sell   liquor  to   the  guests 
with   their  meals,   "hotel"   is  defined  as  a 
building  regularly  used  as  such  for  the  feed- 
ing and  lodging  of  guests,  and  "guest**  is 
defined  as  one  who  in  good   faith,  during 
the  hours  when  meals  are  served,  resorts  to 
the  hotel  for  the  purpose  of  obtaining  and 
actually   orders   and  obtains,   a   meal.     On 
a  petition  for  the  revocation  of  a  liquor  li- 
cense, it  was  admitted  that  the  premises  con- 
formed to  the  law  with  respect  to  the  re- 
quirements  of  a  hotel,   but   it*  was   shown 
that  on  a  Sunday  agents  of  the  excise  depart- 
ment entered  a  sitting  room  at  the  rear  of 
the  barroom,  and  found  the  room  fumisbed 
with  tables,  and  people  sitting  about  at  ta- 
bles ordering  and  being  served  with  drinks, 
that  the  agents  purchased  sandwiches,  which 
were  served,  and  that  they  then  purchased 
drinks.     It   ap*jeared   that  there   were  no 
knives  or  forks  on  the  tables,  and  none  of 
the  usual  appliances  for  a  meal.    Held,  that 
the  facts  showed  a  violation  of  the  statute. 
In  re  Clement,  102  N.  Y.  Supp.  37,  40,  117 
App.  Div.  5. 
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The  Liquor  Tax  Law  permits  the  sale  of 
liqnor  in  hotels  on  Sunday.  Section  81  re- 
quires all  buildings  used  as  a  hotel  under  the 
act  to  conform  to  the  laws  and  regulations 
relating  to  hotels,  including  all  regulations 
pertaining  to  the  building  and  other  depart- 
ments, and  subdivision  2  (page  286)  thereof 
requires  buildings  to  be  used  as  a  hotel  un- 
der the  act  to  contain  at  least  10  bedrooms 
abore  the  basement  The  building  code  of 
the  city  of  New  York  regulates  the  erection 
and  construction  of  various  classes  of  build- 
ings, and,  in  prescribing  what  buildings  shall 
be  subject  to  the  provisions  thereof,  section 
10  defines  a  ''hotel"  as  every  building  used 
for  supplying  food,  etc.,  and  containing  more 
than  15  sleeping  rooms  above  the  first  story. 
Held,  that  the  definition  of  a  hotel  in  the 
building  code  applied  only  to  the  provisions 
of  that  code,  and  a  hotel  containing  10  bed- 
rooms above  the  basement  compiled  with  the 
liquor  tax  law,  though  it  did  not  contain 
more  than  15  rooms  above  the  first  floor  as 
provided  by  the  building  code,  and  hence  a 
statement  in  an  application  for  a  license 
to  sell  liquor  in  such  a  building  that  it 
conformed  to  the  regulations  relating  to  ho- 
tels was  not  false  so  as  to  Justify  the  revo- 
cation of  the  certificate.  In  re  Clement,  113 
N.  X.  Supp.  392,  394,  129  App.  Dlv.  229. 

On  an  application  for  a  liquor  tax  certifi- 
cate, the  f^et  that  the  building  where  the 
business  was  to  be  conducted  had  only  five 
bedrooms  instead  of  six,  that  one  of  these 
was  materially  deficient  in  fioor  area  and 
air  space,  that  four  had  no  independent  ac- 
cess by  a  door  leading  into  a  hallway,  and 
ti^t  the  premises  failed  in  other  rc^spects  to 
comply  structurally  with  Liquor  Tax  Law 
(Laws  1910,  c.  494)  §  30,  cl.  "n,".  defining  a 
'*hotel,"  was  ground  for  refusing  the  certifi- 
cate. People  ex  rel.  Biggins  v.  Hegeman,  135 
N.  y.  Supp.  90,  94,  75  Misc.  Rep.  163. 

Boarding:   house   distlas*ished 

The  fact  that  the  house  is  open  for  the 
public,  that  those  who  patronize  it  come  to  it 
by  the  invitation,  which  is  extended  to  the 
general  public,  and  without  previous  agree- 
ment for  an  accommodation,  and  without 
any  previous  agreement  as  to  the  duration 
of  their  stay,  marks  the  important  distinction 
betwe^i  a  "hotel,"  or  inn,  and  a  boarding 
house.  Under  a  statute  entitling  all  persons 
to  full  and  equal  enjoyment  of  the  accommo- 
dations of  inns  and  eating  houses,  a  place 
.where  meals  are  served  to  whoever  applies 
at  prices  charged  to  all  is  an  eating  house. 
Humburd  v.  Crawford,  105  N.  W.  330,  128 
Iowa,  743  (quoting  and  adopting  Fay  v.  Pa- 
cific Imp.  Co.,  26  Pac.  1099,  28  Pac.  943,  93 
CaL  253,  16  L.  R.  A.  188,  27  Am.  St.  Rep. 
198,  and  citing  Schouler,  Bailm.  p.  253). 

As  IraUdims 

See  Building  (In  Criminal  Law). 

As  dwellias  l&onse 

See  Dwelling — Dwelling  House. 


Inn  synonymons 

See  Inn. 

As  mercantile  pnrsnlt 

See  Mercantile. 

PriTnte  lodsinjg  honse  distlnsnisl&ed 

''There  is  a  clear  distinction  between  a 
mere  ^private  lodging  }iouse'  and  a  'hotel' 
where  no  meals  are  served.  Such  a  'hoter  or 
inn  is  a  house  the  proprietor  of  which  holds 
out  that  he  will 'receive  all  travelers  and 
sojourners  who  are  willing  to  pay  a  price 
adequate  to  the  sort  of  accommodation  pro- 
vided and  who  come  In  a  situation  in  which 
they  are  fit  to  be  received.  The  keeper  of 
such  a  house  is  bound,  without  making  any 
special  contract  therefor,  to  provide  all  to  the 
limit^f  his  facilities  at  a  reasonable  price; 
but  the  proprietor  of  a  "private  lodging 
house'  is  not  bound  to  receive  all  who  apply, 
but  he  has  the  right  to  select  his  guests, 
contracting  specially  with  each."  Nelson  v. 
Johnson,  116  N.  W.  828,  829,  104  Minn.  440, 
17  L.  R.  A.  (N.  S.)  1259. 

As  refttanrant 

See  Restaurant 

Tavern  synonyntons 

See  Tavern. 

HOTEIi  COMPAKT 

As  trading  corporation,  see  Trading  Cor- 
poration. 

HOUND 

See  Beagle  Hound* 

HOUR 

See  Business  Hours ;  Ofilce  Hours ;  Rea- 
sonable Hours. 

''Hour"  means  a  particular  time,  a  fixed 
or  appointed  time.  Andrecslk  v.  New  Jer- 
sey Tube  Co.,  63  Ati.  719,  720,  73  N.  J.  Law 
664,  4  L.  R.  A.  (N.  S.)  913,  9  Ann.  Cas.  1006 
(quoting  Cent.  Diet). 

HOUSE 

See  Apartment  House;  Assignation 
House;  At  Your  House;  Boarding 
House;  Chicken  House;  Communi- 
ty House;  Courthouse;  Disorderly 
House ;  Dog  House ;  Dwelling  House ; 
Eating  House ;  Gambling  House ;  Hen 
House;  Inhabited  Dwelling  House; 
Larceny  from  the  House;  Lewd 
House;  One  Dwelling  House;  One. 
House;  Open  House;  Opera  House; 
Outhouse;  Private  House;  Quiet 
House ;  Roundhouse;  Schoolhouse; 
Station  or  Station  House ;  Storehouse ; 
Tenement  House;  Tippling  House; 
Town  House;    Uninhabited  House. 

Any  other  hojuse  whatsoever,  see  Any 
Other. 

Unoccupied  house,  see  Unoccupied* 
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HOUSB 


A  bay  window  built  up  from  a  founda- 
tion wall  is  a  part  of  a  "house,"  within  a 
building  restriction  covenant  Bighter  y. 
Winters,  59  Atl.  770,  772,  68  N.  J.  Eq.  252. 

A  showcase  set  In  a  vestibule  of  a  build- 
ing, under  the  floor  of  the  first  story.  It  was 
five  or  six  feet  square  and  six  or  eight  feet 
high,  with  a  cover  on  it  and  a  door  in  it,  on 
which  was  a  lock.  From  four  to  six  men 
could  stand  up  in  the  case.  It  was  not  at- 
tached to  the  building  and  could  be  moved. 
Held,  that  it  was  not  a  "house,"  within  P&l 
Code  1895,  art  843,  making  it  burglary  to 
unlawfully  enter  a  house.  Clark  v.  State, 
120  S.  W.  892,  893,  66  Tex.  Cr.  R.  494. 

An  owner  of  land  conveyed  a  part  by 
deed,  retaining  the  rest;  the  deed  prodding 
that  no  dwelling  house  should  be  erected  up- 
on the  premises.  The  grantee  built  a  struct- 
ure thereon,  on  the  first  floor  of  which  was 
a  garage  and  a  boiler  house,  and  on  the  sec- 
ond floor  bedrooms  and  a  bathroom,  occupied 
by  the  servant^  of  a  lessee.  Held,  in  an  ac- 
tion to  enjoin  the  use  of  the  building  as  a 
dwelling  house  or  habitation,  and  to  compel 
it  to  be  torn  down  and  removed,  that  the 
four  walls  and  the  roof  of  the  structure  con- 
stituted a  "house,"  and  that  the  interior  ar- 
rangement determined  that  a  portion  of  it 
was  a  '^dwelling  house,"  and  that  complain- 
ant was  entitled  to  enjoin  the  use  of  any  part 
of  the  house  as  a  dwelling,  house,  although 
not  to  compel  its  removal.  Goater  v.  Ely,  82 
Atl.  611,  612,  80  N.  J.  Eq.  40. 

Laws  1897,  p.  467,  c  415,  f  18,  provides 
that  one  employing  another  to  furnish  labor 
in  the  erection,  repairing,  etc.,  of  a  house, 
building,  or  structure,  shall  not  furnish  or 
erect  for  performance  of  such  labor  unsafe 
scaffolding,  ladders,  ot  other  piechanical  con- 
trivances, and  section  19  requires  all  scaf- 
folding to  be  constructed  so  as  to  bear  four 
times  the  maximum  weight  to  be  placed 
thereon.  Plaintiff,  while  repairing  a  car  47 
feet  long,  8^  feet  wide,  and  16  feet  high, 
jacked  up  about  6  feet  above  the  floor  of  the 
shops,  and  around  which  was  erected  a  stag- 
ing of  "painter's  horses,"  like  ladders  with 
rungs  about  12  inches  apart,  and  planks  plac- 
ed on  them  about  8  feet  above  the  floor,  was 
injured  by  breaking  of  a  plank.  Held,  that 
"house,"  in  common  speech,  embraced  every 
structure  designed  for  human  habitation,  but 
In  a  legal  sense  was  even  more  comprehen- 
sive, and  "building"  Included  every  form  of 
artificial  house,  as  well  as  many  other  struc- 
tures, and  "structure,"  in  its  broadest  sense, 
included  any  artificial  production  composed 
of  parts  joined  together  in  a  definite  manner, 
and,  in  view  of  the  meaning  of  the  terms, 
and  of  the  language  of  the  statute,  the  word 
"structure"  used  therein  did  not  include 
merely  structures  similar  to  those  mentioned, 
and  included  the  car  on  whioh  he  worked 
when  injured.  Caddy  v.  Interborough  Rapid 
Transit  Co.,  88  N.  B.  747,  748,  196  N.  Y.  415, 
30  L.  R.  A.  (N.  8.)  30. 


ApATtBient,  oMjomt  or  room 

A  houae  alleged  to  have  been  barglarlxed 
was  a  Btorehoose  with  two  wings.  In  one  of 
the  room»  hay  had  been  stacked  aa  high  as 
the  Joists  making  a  partition  in  the  room, 
and  here  the  beer  stolen  at  the  time  of  the 
burglary  was  stored.  The  parts  of  the  room 
divided  by  the  hay  each  had  an  outside  en- 
trance and  were  in  the  possession  of  different 
persons.  A  person  could  go  from  one  part 
to  the  other  by  climbing  over  the  hay 
through  a  space  between  the  Joists  and  the 
roof  of  the  building.  Held,  that  an  instruc- 
tion that  each  end  of  the  room  so  divided 
was  a  separate  "house,"  within  the  law  re- 
lating to  burglary,  was  proper.  Kinney  t. 
State  (Tex.)  148  S.  W.  783,  784. 

The  word  "house,"  used  in  the  term  "dis- 
orderly house,"  may  mean  a  single  room  in  a 
house  or  building,  or  any  place  used  as  a 
shelter  for  disorderly  conduct  Walt  v.  Peo- 
ple, 104  Pac.  89,  92,  46  Colo.  136  (citing  State 
V.  Garity.  46  N.  H.  61). 

Under  Pen.  Code  1895,  art  943,  which  is 
a  part  of  the  chapter  punishing  burglary, 
and  which  provides  that  a  ''house"  within 
the  statute  is  any  building  or  structure  erect- 
ed for  public  or  private  use,  one  compart- 
ment in  a  cold  storage  plant  is  a  "house'* 
within  such  statute,  and  one  stealing  meat 
stored  therein  is  guilty  of  burglary.  James 
V.  State,  140  S.  W.  1086,  1087,  63  Tex.  Cr. 
R.559. 

Pen.  Code  1895,  art  388b,  makes  it  a 
felony  for  any  person  to  keep  any  premises, 
building,  place,  or  room  for  the  purpose  of 
being  used  as  a  place  for  gamblmg  with 
cards ;  and  Vagrancy  Act  (Acts  31st  Leg.  c. 
59)  §  1,  subd.  "k,"  declares  that  every  keeper 
of  a  house  of  gambling  or  gaming  is  a  va- 
grant. Held,  that  there  is  a  distinction  be- 
tween the  offense  of  keeping  a  "room,"  de- 
nounced by  Pen.  Code  1895.  §  388b,  and  keep- 
ing a  "house,"  denounced  under  the  vagrancy 
act,  for  "room"  and  "house"  are  not  synony- 
mous or  convertible  terms,  so  that  the  va- 
grancy act  does  not  repeal  the  provision  of 
the  Penal  Code.  Parshall  v.  State,  138  S.  W. 
759,  766,  62  Tex.  Cr.  R.  177. 

Obioken  bouse 

A  chicken  house  is  within  a  statute  mak- 
ing it  burglary  to  enter  a  "house"  or  other 
building  with  intent  to  commit  a  felony. 
Evidence  that  defendant  took  chickens  from 
a  "coop"  by  cutting  a  hole  in  the  wire  around 
it  did  not  sustain  a  charge  of  burglary,  un- 
der such  statute,  making  it  burglary  to  enter 
any  house  or  building,  as  a  chicken  coop  is 
not  necessarily  a  house.  Gunter  v.  State,  96 
S.  W.  181,  182,  79  Ark.  432,  116  Am.  St  Rep. 
86. 

OnrtUaee  or  lamd  tnoludod 

The  word  "house"  imports  land.  State 
ex  rel.  Post  v.  Board  of  Education  of  Clarks- 
burg School  Dlst,  76  S.  E.  127, 128,  71  W.  Va, 
52  (cittng  Devlin,  Deeds,  |  863). 
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HOUSE  OF  ANOTUEEU 


The  term  .*n>tiildiiigs"  or  "honses"  In- 
dades  the  real  estate  on  which  they  are  sLt- 
nate,  unless  the  general  meaning  of  the  term 
is  modified  by  the  language  of  the  context 
A  devise  of  all  the  r^ts  of  a  building  car- 
ries the  property  itself,  there  being  nothing 
in  the  statutes  to  prevent  the  operation  of 
such  rule.  Gidley  v.  Lovenberg,  79  S.  W. 
831,  835,  35  Tex.  Civ.  App.  208. 

Where  a  lessee  under  a  gas  lease  agreed 
to  equip  the  "house"  of  the  lessor  for  the  use 
of  natural  gas,  he  was  not  required  to  fur- 
nish' lights  outside  the  house,  between  the 
"house"  and  a  spring  on  the  premises.  Gil- 
lespie V.  Iseman,  59  Att.  266,  267,  210  Pa.  1. 

Where  buildings  on  land  consisted  of  an 
erection  1%  stories  high  with  three  rooms, 
and  this  erection  was  very  nearly  completed, 
and  in  the  rear  and  annexed  thereto  was  an- 
other erection  one  story  high  designed  for  a 
kitchen,  and  annexed  to  that  was  another 
designed  for  a  washroom  and  other  appen- 
dages, the  entire  structure  was  a  "house,** 
within  the  meaning  of  a  contract  of  sale  by 
which  the  "house"  was  to  be  finished.  Ho- 
rey  v.  Luce,  31  Me.  346,  350. 

Glnliovse 

Where  there  was  no  question  that  the 
house  which  was  burned  was  a  ginhouse,  a 
definition  by  the  court  in  its  charge  that  a 
'^ouse*'  is  any  building,  edifice,  or  structure 
inclosed  with  walls  and  covered,  whatever  be 
the  material  used  for  the  building,  was  suf- 
ficient and  not  misleading,  and  was  in  accord 
with  Pen.  Code  18d5,  art.  757.  Allen  v. 
State,  137  S.  W.  1133,  1136,  62  Tex.  Or.  E. 
601. 

A  "house**  is  defined  by  Pen.  Code  1895, 
art.  757,  as  a  "building,  device  or  structure 
Inclosed,  with  walls  and  covered,  whatever 
be  the  material  used  for  building.**  Within 
this  definition  it  is  held  that  a  gin  set  up 
on  posts,  and  the  lower  part  used  for  the 
engine,  tiie  upper  part  entirely  inclosed  with 
walls,  with  an  opening  at  one  end  of  the 
gin  room,  out  of  which  the  bales  of  cotton 
were  rolled,  which  opening  had  no  doors 
which  could  be  closed,  constituted  a  "honsa" 
Caddell  v.  State,  97  S.  W.  705,  706,  50  Tex. 
Cr.  R.  380. 

Poreb 

To  steal  articles  of  value  from  the  porch 
of  a  building  used  as  a  restaurant,  the  porch 
being  used  as  a  part  of  the  restaurant,  is 
"larceny  from  the  house.**  Johnson  v.  State, 
58  S.  E.  684,  2  Ga.  App.  405. 


See  Premises. 

Railroad  oar 

Pen.  Code  1895,  art  838,  states  that  the 
offense  of  burglary  is  committed  by  entering 
a  **house**  by  means  and  under  conditions 
enumerated.  Article  849,  part  of  the  same 
chapter  as  article  838,  provides  a  penalty  for 


an  attempt  to  commit  burglary.  Article  851, 
part  of  the  following  chapter,  makes  it  penal 
for  one,  by  the  means  enumerated  in  article 
838  and. under  certain  conditions,  to  enter  a 
vessel,  steamboat,  or  railroad  car,  but  does 
not  in  terms  make  or  define  this  to  be  bur- 
glary. The  chapter  containing  article  851 
makes  no  provision  relative  to  attempts. 
Held,  that  an  attempt  to  break  and  enter  a 
"railroad  car*'  is  not  an  offense.  Summers 
V.  State,  90  S.  W.  810,  49  Tex.  Or.  R.  90. 

SHed 

A  shed  was  a  "house,**  within  the  bur- 
glary statute,  though  it  was  entirely  closed 
by  planking,  and  had  no  door,  so  that  one 
could  not  enter  without  pulling  off  the  plank- 
ing. Crow  V.  State,  85  S.  W.  1057,  1058,  48 
Tex.  Cr.  R.  26. 

D^arelioiise  platform 

Theft  of  articles  from  a  warehouse  plat- 
form, used  to  carry  goods  into  the  ware- 
house and  remove  them  therefrom,  as  well 
as  f(9r  temporary  deposit  of  goods,  is  lar- 
ceny from  the  **house."  Wilson  t.  State,  70 
S.  E.  1125,  9  Ga.  App.  297. 

Wliarf 

A  "house'*  or  building,  within  Pen.  Code 
1895,  St  178,  179,  defining  larceny  from  a 
house,  Is  a  structure  having  a  roof  and  lat- 
eral inclosure  in  which  persons  live  or  work, 
animals  are  confined,  or  property  is  stored; 
and  a  wharf  where  vessels  discharge  their 
cargo,  covered  by  a  roof,  but  otherwise  whol- 
ly uninclosed,  is  not  within  the  statute.  Mc- 
Cabe  V.  State,  58  S.  B.  277,  278,  1  Ga.  App. 
719. 

HOUSE  AHD  LOT 

My  house  and  .lot,  see  My. 

HOUSE  BOAT 

As  dwelling  house,  see  Dwelling— Dwell- 
ing House. 

Within  a  marine  insurance  policy  cover- 
ing a  "house  boat,'*  a  house  boat  was  a  ves- 
sel manifestly  not  intended  for  navigation 
on  the  ocean.  It  is  commonly  defined  as  a 
boat  fitted  up  as  a  house  and  commonly  more 
or  less  resembles  one  in  form  and  arrange- 
ments for  permanent  or  temporary  habita- 
tion. Such  boats  have  long  been  the  only 
dwellings  of  many  thousands  of  people  in  the 
waters  of  eastern  countries  intended  either 
to  be  stationary  or  to  be  moved  by  towing  or 
by  oars  or  sweeps.  Fulton  v.  President,  etc., 
of  Insurance  Co.  of  North  America,  127  Fed. 
413,  416  (quoting  and  adopting  definition  in 
Cent  Diet). 

HOUSE  NUMBER 

See  Street  and  House  Number. 

HOUSE  OF  ANOTHEB 

The  phrase  "the  house  of  another,*'  used 
In  defining  arson,  means  the  house  of  the  oc- 
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cnpant,  and  not  of  the  owner  of  the  fee. 
Heard  t.  State,  94  S.  W.  605,  606.  116  Tenn. 
713. 

HOUSE  OF  COMMON  PROSTITUTION 

"Houses  of  common  prostitution"  are 
public  places.  They  are  places  to  which  all 
men  may  resort  without  invitation,  and  any 
house  maintained  for  the  indulgence  of  vice, 
and  to  which  all  may  resort  day  or  night  for 
indulgence  therein,  is  a  public  place,  and 
the  approaches  which  are  furnished,  and 
which  are  generally  used,  in  order  to  reach 
such  places,  are  public  ways.  No  public 
place  whose  existence'  is  devoted  exclusively 
to  vice  can  claim  Immunity  from  the  peace- 
ful presence  of  officers  upon  its  public  pas- 
sageways and  approaches,  with  a  view  of 
suppressing  it.  Pon  v.  Wittman,  81  Pac.  984, 
989,  147  CaL  280,  2  L.  R.  A.  (N.  S.)  683. 

HOUSE  OF  CORRECTION 

A  "house  of  correction"  is  designed  for 
the  reformation  of  youthful  criminals.  Ex 
parte  Watson,  72  S.  E.  1049,  1052,  157.N.  C. 
340. 

HOUSE  OF  ILL  FAME 

See  Reputed  House  of  111  Fame;   Sport- 
ing House. 
See,  also.  Bawdy  house;  Lewd  House. 

There  is  no  difference  in  meaning  be- 
tween the  two  expressions  "house  of  ill 
fame"  and  'lewd  house  or  place  for  the  prac- 
tice of  fornication  or  adultery."  Cotton  y. 
City  of  Atianta,  73  S.  B.  683,  684,  10  Ga. 
App.  397. 

HOUSE  OF  LEGISLATURE 

The  word  "house"  is  used  in  the  Consti- 
tution in  varying  senses  to  three  entities, 
namely,  the  place  of  legislative  session,  the 
total  elected  membership  of  a  branch  of  that 
department,  and  -the  body,  whether  upper 
or  lower,  as  legally  constituted  to  perform 
its  legislative  functions.  State  ex  rel.  Wood- 
ward V.  Skeggs,  46  South.  268,  270,  154  Ala. 
249. 

HOUSE  OF  PROSTITUTIOlf 

Operating  house  of  prostitution,  see  Op- 
erate. 

HOUSE  OF  PUBLIC  WORSHIP 

House  used  exclusively  for  public  wor- 
ship, see  Exclusively  Used. 

The  parish  of  a  house  of  a  church  was 
situated  near  it  and  used  in  connection  with 
it  for  the  observance  of  various  religious 
services  usually  deemed  essential  in  the  sup- 
port of  public  worship,  which  was  the  pri- 
mary purpose  of  its  erection.  The  building 
subserved  all  the  reUgious  uses  for  which  it 
was  erected  and  was  maintained  as  a  house 
of  public  worship  so  far  as  the  needs  and 
convenience  of  the  church  required.  Held, 
that  it  was  a  "house  of  public  worship,"  with- 
in Pub.  St.  1901,  c.  56,  t  2,  exempting  such' 


places  from  taxation,  though  it  was  occasion- 
ally used  for  secular  entertainments,  such  use 
not  interfering  with  its  use  for  religions  pur- 
poses, and  though  a  fee  was  received  for  such 
secular  use,  the  statute  not  contemplating 
that  a  building  should  be  exclusively  used  for 
public  worship  to  be  exempt  St  Paul's 
Church  V.  City  of  Concord,  75  AtL  531,  532, 
75  N.  H.  420,  27  L.  R.  A.  (N.  S.)  910,  Ann. 
Gas.  1912A,  350. 

HOUSE  OF  RELIGIOUS  U70RSHIP 

The  use  of  the  Bible  in  the  public  schools 
does  not  make  the  schoolhouse  a  ''house  ol 
religious  worship."  Hackett  v.  Brooksville 
Graded  School  DJist,  87  S.  W.  792,  798,  120 
Ky.  608,  69  L.  R.  A.  592,  117  Am.  St  Rep. 
599,  9  Ann.  Cas.  36. 

The  property  of  a  corporation  organized 
to  secure  the  maintenance  In  the  city  of 
evangelical  preaching  for  the  young  and  des- 
titute, etc.,  consisting  of  a  building,  valuable 
parts  of  which  are  not  used  for  religious 
worship  and  have  no  relation  to  a  religious 
use,  and  parts  of  which  are  used  In  part  for 
worship  by  a  church  organization  under  a 
lease,  or  license,  or  contract,  not  making  the 
corporation  a  trustee  for  the  religious  organ- 
ization. Is  not  exempt  from  taxation,  under 
Rev.  Laws,  c.  12,  §  5,  cL  7,  exempting  a 
"house  of  religious  worship."  Evangelical 
Baptist  Benevolent  &  Missionary  Soc.  v.  City 
of  Boston,  90  N.  E.  572,  573,  204  Mass.  28. 

HOUSE  OF  USUAL  ABODE 

See,  also.  Usual  Place  of  Abode. 

The  term  "house  of  usual  abode,"  as  used 
in  the  statute  relating  to  service  of  process, 
means  a  person's  customary  dwelling  place  or 
residence,  and  presumptively.  In  the  case  of 
a  married  man,  the  house  of  his  usual  abode 
is  where  his  wife  and  family  reside.  Liovin 
V.  Hicks,  133  N.  W.  575,  576,  116  Minn.  179. 

In  its  relation  to  the  question  "to  wheth- 
er a  summons  has  been  left  at  the  house 
of  his  usual  abode,"  the  quoted  term 
means  one's  flxed  place  of  residence  for 
the  time  being,  the  place  where  defendant  is 
actually  living  at,  the  time,  and  may  be  syn- 
onymous with  "residence."  But  ordinarily 
"usual  place  of  abode"  is  a  much  more  re- 
stricted term  than  "residence"  and  means  the 
place  where  the  defendant  Is  actually  living 
at  the  time  when  service  Is  made.  Service 
at  the  dwelling  house  of  defendant,  which  Is 
not  described  as  his  usual  place  of  abode,  is 
not  sufficient.  The  purpose  of  the  use  of  the 
term  In  an  act  relating  to  the  service  of  pro- 
cess has  primary  reference  to  the  place 
where  the  defendant  Is  usually  to  be  found. 
Therefore  "usual  place  of  abode"  means, 
"present  place  of  abode."  As  defined  in  this 
state,  the  term  means  the  customary  or  set- 
tled place  of  residence.  In  the  case  of  a 
married  man,  the  "house  of  usual  abode" 
is  prima  facie  the  house  wherein  his  wife 
and  family   reside.    Berryhill  v.  Sepp,   119 
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N.  W.  404,  405,  106  Minn.  458,  21  L,  R.  A. 
(N.  S.)  344  (citing  Missouri,  K.  &  T.  Trust  Co. 
V.  Norris,  63  N.  W.  634,  61  Minn.  256;  State 
V.  Toland,  15  S.  E.  509,  600,  36  S.  C.  515 ;  Du 
Valm  V.  Johnson,  39  Ark.  182,  192;  Walker  v. 
Stevens,  72  N.  W.  1038,  52  Neb.  653 ;  Mygatt 
V.  Coe,  44  Atl.  198,  199,  63  N.  J.  Law,  510; 
Ser  V.  Bobst,  8  Mo.  506,  507 ;  Earle  v.  Mc- 
Veigh, 91  U.  S.  503,  23  L.  Ed.  398;  Madison 
County  Bank  v.  Suman's  Adm*r,  79  Mo.  527, 
530). 

HOUSE  OF  U70RSHIP 

The  erection  of  a  vestry  or  parish  house 
is  not  the  erection  of  a  "house  of  worship," 
within  the  meaning  of  a  will  giving  a  legacy 
on  condition  of  an  additional  sum  being  rais- 
ed for  the  erection  of  a  new  house  of  wor- 
ship. If  a  house  of  pubUc  worship  was  erect- 
ed containing  a  vestry  within  its  walls,  it 
would  not  be  contrary  to  the  provisions  of 
the  will;  but  if  a  fund  was  raised  for  the 
erection  of  a  meetinghouse  and  vestry  which 
might  be  separate  structures,  with  no  provi- 
sions showing  what  part  of  the  fund  was  to 
be  used  for  the  meetinghouse  and  what  part 
for  the  vestry,  the  fund  as  a  whole  would  not 
be  for  the  erection  of  a  house  of  worship. 
Trustees  of  the  Ministerial  Fund  of  ttfe  First 
Parish  in  Cambridge  v.  First  Parish  in  Cam- 
bridge, 71  N.  E.  74,  75,  186  Mass.  86. 

HOUSE  OFFAIi 

Under  a  dty  ordinance  providing  that  no 
person  shall  collect  house  offal  or  carry  the 
same  through  the  streets  of  the  city,  except 
the  one  duly  appointed  by  the  sanitary  com- 
mittee, the  term  "house  offal"  Includes  refuse 
food  and  swill,  though  none  of  it  be  in  a  de- 
cayed condition.  State  v.  Robb,  60  AU.  874, 
875, 100  Me.  180,  4  Ann.  Cas.  275. 

HOUSE  SERVANT 

Workman  distinguished,  see  Workman. 

HOUSE  SLANT 

A  "house  slant"  is  merely  a  **Y"  on  the 
sewer  pipe  and  of  the  same  thickness*  as  the 
pipe.  When  an  ordinance  provides  for  house 
slants  for  a  sewer  pipe  of  a  specified  inter- 
nal diameter,  it  is  necessarily  understood, 
in  the  absence  of  any  further  specifications 
as  to  dimensions,  as  requiring  house  slants 
of  that  thickness  which  is  ordinarily  used 
with  sewer  pipes  of  the  specified  internal  di- 
ameter. Sheedy  v.  City  of  Chicago,  77  N.  E. 
539-541,  221  111.  111. 

HOTTSE  WRECKER 

Persons  known  as  **house  wreckers"  buy 
buildings  and  demolish  same  for  the  use  of 
the  materials.  Morris  v.  Lurie,  103  N.  Y. 
Supp.  213. 

HOUSEBREAKmO 

The  offense  of  ''housebreaking,"  under 
the  statute,  making  every  person  who  in  the 
daytime  shall  enter  a  dwelling  house,  with 


intent  to  steal,  guilty  of  housebreaking,  is 
complete  when  the  house  is  entered  with  the 
specific  intent  to  steal,  and  the  actual  steal- 
ing or  attempt  to  steal  property  therein  is 
but  evidence  of  such  intent,  and  the  allega- 
tion in  the  indictment  of  ownership  of  the 
proi)erty  in  the  house  is  mere  surplusage. 
State  V.  Simpson,  104  Pac.  244,  32  Nev.  138, 
Ann.  Cas.  1912C,  115.  s 

HOUSEBOTE 

^'Housebote"  is  the  right  to  a  suflScient 
supply  of  wood  to  repair  and  burn  In  the 
house.  Anderson  v.  Cowan,  101  N.  W.  92, 
93,  125  Iowa,  259,  68  L.  B.  A.  641,  106  Am. 
St.  Rep.  303. 

HOUSEHOLD 

See,  also,  Family. 

The  words  "family"  and  ''household"  are 
often  interchangeably  used.  A  family  Is  a 
collective  body  of  persons  living  in  one  house 
and  under  one  manager.  It  consists  of  those 
who  live  with  the  pater  familias.  Pearre  v. 
Smith,  73  Atl.  141,  142,  110  Md.  531. 

The  word  "family"  is  of  flexible  mean- 
ing, and  its  meaning  varies  as  it  may  arise 
under  the  homestead  laws,  exemption  laws, 
etc.,  its  primary  meaning  being  a  collection  of 
persons  who  live  in  one  house  and  under  one 
head  or  management,  and  in  that  sense  it  is 
frequently  said  to  be  synonymous  with  "house- 
hold." Webster  gives  the*  primarj^  meaning 
as  "persons  collectively  who  live  together  in 
a  house  or  under  one  head  or  manager;  a 
household  including  parents,  children,  and 
servants,  and  it  may  be  lodgers  oi*  boarders ;" 
but  the  cases  do  not  generally  sustain  the  in- 
clusion of  the  latter.  To  constitute  the  .am- 
ily  relation  between  persons  living  together 
it  must  be  permanent  and  domestic  in  charac- 
ter, and  not  temporaty.  It  embraces  a  house- 
hold composed  of  parents,  children,  or  do- 
mestics; in  short,  every  collective  body  of 
pei'sons  living  together  within  one  curtilage 
subsisting  in  common  and  directing  their  at- 
tention to  a  common  object.  Bobbins  v.  Ban- 
gor Ry.  &  Electric  Co.,  62  Atl.  136,  141,  100 
Me.  496, 1  L.  R.  A.  (N.  S.)  963  (citing  3  Words 
and  Phrases,  p.  2673,  and  cases  cited). 

Servants  in  the  family  are  part  of  "house- 
hold," within  the  meaning  of  the  statute  as 
to  family  expenses  chargeable  upon  tlie 
wife's  property.  Perkins  v.  Morgan,  86  Pac. 
640,  641.  36  Colo.  360. 

HOUSEHOLD  ARTICLE 

See  Family  Article. 

As  baggage,  see  Baggage. 

HOVSEHOI.D  EFFECTS 

See  Household  Furniture  and  Effects. 

The  term  "household  effects,"  as  used  by 
a  revenue  agent  in  the  statement  filed  by  him 
of  property  belonging  to  a  person  omitted 
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t^om  taxation,  means  all  the  famlshlngs  of 
one's  house.  Commonwealth  r.  Glover,  116 
S.  W.  769,  774,  132  Ky.  688. 

The  provision  for  "household  effects  used 
abroad  ♦  *  ♦  not  less  than  one  year,"  in 
Tariff  Act  July  24, 1897,  c.  U,  |  2,  Free  List, 
par.  504,  30  Stat  196,  includes  automobiles. 
Hillhouse  V.  United  States,  152  Fed.  163,  164, 
81  C.  C.  A.  415. 

St.  1909,  §  4260,  obligates  a  county  rev- 
enue agent  to  cause  to  be  listed  for  taxation 
all  property  omitted  by  the  assessor  and  oth- 
er taxing  officer,  and  provides  that  he  shall 
file  a  statement  of  property  omitted,  and  that 
such  statement  shall  contain  **a  description 
and  value  of  the  property  proposed  to  be  as- 
sessed." A  revenue  agent  acting  under  such 
statute  filed  a  statement  of  property  belong- 
ing to  a  person  named  omitted  from  taxation, 
and  such  statement  specified  "accounts"  of  a 
stated  value,  200  shares  of  railroad  stock  of 
a  specified  value  in  a  number  of  railroads 
named,  350  shares  of  foreign  industrial  stock 
of  a  stated  value  in  a  number  of  corporations 
named,  25  traction  bonds  of  a  specified  value 
in  a  number  of  railroad  companies  named, 
20  railroads  bonds  of  a  stated  value  of  a 
number  of  railroads  named,  18  industrial 
bonds  of  local  corporations  of  a  stated  value, 
28  Industrial  bonds  of  a  stated  value  in  a 
number  of  corporations  named^  a  certain 
amount  of  cash  on  hand,  household  effects, 
library,  pictures,  and  Jewelry,  each  of  a  val- 
ue specified.  Held,  that  the  statement  was 
sufficient  as  to  the  cash,  household  effects, 
library^  pictures,  and  Jewelry,  as  the  "house- 
hold effects'*  are  universally  understood  to 
mean  all  the  furnishings  of  one's  residence, 
and  "library"  means  such  books  or  works  of 
literature,  science,  art,  or  business  as  one 
may  have  in  his  residence  or  office,  and  "pic- 
tures" include  all  of  the  paintings,  drawings, 
and  sketches  on  the  walls  of  one's  residence 
or  office  building,  and  "Jewelry"  Includes  the 
rings,  pins,  and  other  ornaments  worn  by  the 
taxpayer,  his  wife,  and  other  members  of  his 
family  dependent  upon  him  and  for  whose 
taxes  he  is  responsible,  but  the  statement  as 
to  the  rest  of  the  property  was  not  sufficient- 
ly definite  to  comply  with  the  requirements 
of  the  statute.  Commonwealth  v.  Glover,  110 
S.  W.  769,  774,  132  Ky.  588. 

HOVSEHOU>  FURNITUBB 

"Household  furniture"  lias  no  broader 
meaning  than  "household  goods,"  and  in  the 
construction  of  wills  and  contracts  the  for^ 
mer  phrase  has  been  held  to  describe  articles 
that  are  in  the  house  for  the  common  use  of 
the  household,  or  for  ornament,  and  which 
are  not  consumed  in  using.  Lamb  v.  King, 
62  Atl.  493,  494,  73  N.  H.  400. 

Linoleum,  which  is  an  article  customari- 
ly used  as  a  fioor  covering  in  dwellings,  is, 
though  It  Is  knowingly  sold  to  cover  the  floor 
of  a  store,  "household  furniture,"  within  the 
meaning  of  Gen.  St  1902,  §  4864,  providing 


that  the  requirements  that  contracts  of  con- 
ditional sales  shall  be  in  writing,  describing 
the  property  and  conditions  of  sale,  and  be 
acknowledged  and  recorded,  shall  not  apply  to 
household  fumiture.  Boston  Furniture.  Co. 
V.  Thorns,  61  Atl.  949,  950,  78  Conn.  273. 

The  provision  for  "house  or  cabinet  fur- 
niture, of  wood,  wholly  or  partly  finished, 
and  manufactures  of  wood,*'  In  Tariff  Act 
July  24,  1897,  c.  11,  §  1,  Schedule  D,  par.  208, 
30  Stat  168,  is  intended  to  cover  all  finisihed 
manufactured  wooden  articles,  however  dif- 
ferent they  may  be  in  nature  or  appearance 
from  "house  or  cabinet  furniture";  and  wood 
flour,  a  completed  product,  already  prepared 
for  use,  is  therefore  not  to  be  excluded  un* 
der  the  rule  of  ejusdem  generis.  Nairn  li- 
noleum Co.  V.  United  States,  151  Fed.  955, 
956. 

Piano 

An  exemption  from  execution  of  "hou.se- 
hold  and  kitchen  furniture"  would  Include  a 
piano.  Utz  v.  Insurance  Co.  of  North  Amer- 
ica, 122  S.  W.  318.  319,  139  Mo.  App.  153 
(citing  Alsup  V.  Jordan,  6  S.  W.  831,  69  Tex. 
300,  5  Am.  St.  Rep.  53). 

A  piano  is  "household  and  kitchen  furni- 
ture" within  the  exemption  statute,  wlien 
used  as  furniture  in  housekeeping.  Where  a 
married  man  abandoned  housekeeping,  witb 
a  view  of  leaving  his  residence,  and  placed 
his  piano  in  the  salesroom  of  a  music  dealer 
for  sale,  the  piano  was  not  exempt  from  ex- 
ecution as  ''household  and  Idtchen  furniture.'* 
McCoy  V.  Thompson  (Tex.)  138  S.  W.  1062. 

A  piano,  used  as  a  means  of  support  by 
the  widow  and  minor  children  of  a  decedent, 
may  be  set  apart  to  tbe  widow  and  minor 
children,  under  Code  1896,  f  2072,  authoriz- 
ing the  setting  apart  to  the  widow  and  minor 
children  of  a  decedent  of  "househpld  furni- 
ture" necessary  for  the  use  and  comfort  of 
the  family.  Phillips  v.  Phillips,  44  South. 
391,  392,  151  Ala.  527,  125  Am.  St  Rep.  40, 
15  Ann.  Cas.  157. 

'  CUila,  Umen,  »lid  plate 

Insurance  of  $1,300  on  "'household  and 
kitchen  furniture,*  useful  and  ornamental,'* 
includes  a  Japanese  vase  valued  at  $5(X),  al- 
though not  specifically  named.  Utz  v.  In- 
surance Co.  of  North  America,  122  S.  W.  318,. 
319,  139  Mo.  App.  153  (citing  Bowne  v.  Hart- 
ford Fire  Ins.  Co.,  46  Mo.  App.  473). 

A  "silver  card  receiver  used  on  hat  rack" 
is  "household  fumiture,"  within  Code  1896, 
S  2072,  authorizing  the  setting  aside  to  tbe 
widow  and  minor  children  of  a  decedent  of 
his  "household  furniture."  PhilUps  v.  PUll- 
lips.  44  South.  391,  392,  151  Ala.  527,  025  Am. 
St.  Rep.  40,  15  Ann.  Cas.  157  (citUig  4  Words 
and  Phrases,  pp.  3364,  3365). 

«  A  bequest  of  "household  fumiture"  in- 
cludes silverware.  ScoviUe  v.  Mason,  57  Atl^ 
114,  115,  76  Conn.  459. 


HOUSEHOLD  FURNITURE 


921 


HOUSEHOLDER 


Hotel  or  restaurant  f uniitiire 

Plaintiff,  who  had  previously  kept  a  res- 
taurant at  the  home  occupied  by  himself  and 
wife  and  rented  to  lodgers  rooms  fltted  with 
common  household  furniture,  formed  a  part- 
nership, and  the  firm  continued  the  business. 
AH  of  the  rooms  in  the  house,  if  required, 
were  available  for  the  accommodation  of 
guests  or  lodgers.  Held,  that  the  furniture, 
having  become  partnership  property  for  use 
in  running  a  hotel,  ceased  to  be  ''household 
furniture,"  within  Rev.  Laws  1902,  c.  102,  § 
53,  providing  that  a  mortgage  of  household 
furniture  on  which  interest  is  charged  at  the 
rate  of  18  per  cent  or  more  per  annum  made 
to  secure  a  loan  of  less  than  $1,000  shall  not 
be  valid  unless  it  states  with  substantial  ac- 
curacy the  amount  of  the  loan,  terms,  etc.; 
and  hence  a  mortgage  of  such  property  is 
valid,  even  If  it  fails  to  set  out  the  actual 
transaction  with  substantial  accuracy.  Col- 
by V.  Bissell,  84  N.  E.  313,  196  Mass.  815. 

Wearii&s  apparel 

A  bequest 'of  ''household  furniture'*  does 
not  include  mere  garments  and  articles  of 
clothing.  ScovlUe  v.  Mason,  57  Atl.  114,  115, 
76  Conn.  459. 

HOV8EHOU>    FURXXTUBi:    AND    EF- 
FECTS 

A  will  disposed  of  ell  a  testator's  real 
estate,  consisting  of  four  separate  parcels, 
and  ipade  eight  specific  bequests  or  disposi- 
tions of  personal  property.  Then  followed  a 
clause  by  which  he  bequeathed  "all  the  house- 
hold furniture  and  effects."  A  large  portion 
of  testator's  personal  property  was  not  in- 
cluded within  the  specific  Requests.  Held, 
that  the  words  "and  effects"  were  limited  by 
their  context^to  "household  effects"  and  did 
not  convey  to  the  legatee  thereof  the  per- 
sonal property  not  specifically  disposed  of. 
Oallagher  v.  McKeague,  103  N.  W.  233,  234, 
125  Wis.  116,  110  Am.  St  Rep.  821. 

HOUSEHOLD  GOODS 

"Household  goods"  is  a  wider  term  than 
**fumlture,"  including  everything  about  the 
house  that  is  usually  held  and  enjoyed  there- 
with, and  that  tends  to  the  comfort  and  ac- 
commodation of  the  household.  Webb  v. 
Downes,  101  N.  W.  966,  967,  93  Minn.  457. 

Books,  paintings,  eto. 

T'nder  a  contract  for  carriage  of  "house- 
hold p:oods,"  the  carrier  is  not  liable,  in  the 
absence  of  gross  negligence,  for  Injury  to  a 
valuable  oil  painting,  included  in  the  ship- 
ment without  the  carrier's  knowledge,  where 
the  carrier  had  filed  with  the  Interstate  Com- 
merce Commission  a  tariff  including  a  rate 
for  paintings  three  times  the  amount  of  the 
rate  of  household  goods;  the  shipper  being 
presumed  to  know  the  classification.  Stokes 
V.  Delaware,  L.  &  W.  R.  Co.,  132  N.  Y.  Supp. 
428,  429,  74  Misc.  Rep.  402. 


Piano 

Under  Pub.  St  1901,  p.  62,  c.  2,  |  2,  pro- 
viding 1;^at  in  the  construction  of  statutes 
words  and  phrases  shall  be  construed  accord- 
ing to  the  common  and  approved  usage  of 
language,  pianos  are  "household  goods,"  with- 
in the  meaning  of  Pub.  St.  1901,  p.  448,  c. 
140,  S  23,  providing  that  no  Hen  reserved  on 
personal  'property  sold  conditionally,  and 
passing  into  the  hands  of  the  purchaser,  "ex- 
cept a  lien  upon  household  goods,"  shall  be 
vaUd  against  attaching  creditors  or  subse- 
quent p^urchasers  without  notice,  unless  the 
seller  takes  and  records  a  memorandum  wit- 
nessing the  lien,  etc.  Lamb  v.  King.  62  AtL 
493,  494,  73  N.  H.  400. 

Pub.  St.  1901,  c.  140,  S  23,  requiring  a 
memorandum  of  a  conditional  sale  of  person- 
alty to  be  recorded,  ejcpressly  excepts  from 
its  operation  "a  lien  upon  household  goods 
created  by  a  lease  thereof,  containing  an  op- 
tion in  favor  of  the  lessee  to  purchase  the 
same  at  a  time  specified."  Held,  that  a  pi- 
ano, the  subject  of  a  conditional  sale,  kept 
for  use  in  a  family,  is  an  article  of  "house- 
hold goods"  within  the  statute,  whether  kept 
for  the  use  of  a  landlord's  ICamUy  in  a  hotel 
or  in  a  private  house;  the  question  of  wheth- 
er It  is  so  kept  being  one  of  fact.  Wood  Pi- 
ano Co.  V.  Huckins,  78  Atl.  614,  615,  76  N.  H. 
611. 

ClotMns 

Wearing  apparel  is  not  necessarily  in- 
cluded within  the  term  "household  goods," 
when  the  question  of  good  faith  or  fraud  in 
fixing  the  value  of  such  goods  in  a  contract 
for  carriage  is  involved.  I^arsen  v.  Oregon 
Short  Line  R.  Co.,  110  Pac.  983,  986,  38  Utah, 
130. 

HOUSEHOU>  BEMEDIES 

The  term  "household  remedies"  is  syn- 
onymous with  "family  medicines,"  "domes- 
tic remedies,"  etc.,  and  Includes  such  things 
as  camphor,  quinine,  paregoric,  spirits  of  tur- 
pentine, castor  oil,  saltpeter,  epsom  salts, 
etc.,  but  not  a  preparation  containing  sul- 
phuric acid.  Lewlff-v.  Brannen,  65  S.  B.  189, 
190,  6  Ga.  App.  419. 

HOVSEHOI<DEB 

A  Juror  who  owns  and  controls  a  room  Is 
qualified  as  a  "householder."  Mays  v.  State, 
96  S.  W.  329,  332,  50  Tex.  Cr.  R.  165. 

As  freeholder 

"  'Householders*  is  not  synonymous  with 
'freeholders,' "  as  the  latter  term  is  used  in 
a  constitutional  provision  that  compensation 
for  property  taken  for  public  use  shall  be 
ascertained  by  a  Jury  or  board  of  not  less 
than  three  freeholders.  Qrossman  v.  Patton, 
85  S.  W.  548,  650;  186  Mo.  661. 

As  head  of  family 

The  term-  "householder,"  as  used  In  stat* 
utes  exempting  property  from  execution,  has 
a  well-defined  meaning,  and  imports  the  mas- 
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ter  or  head  of  a  family  who  reside  together 
and  constitute  a  household.  O'Reilly  v.  Er- 
langer,  92  N.  Y.  Supp.  56,  57,  46  Misc.  Rep. 
278  (citing  Chamberlain  v.  Darrow  [N.  Y.]  46 
Hnn,  48,  51). 

One  keeping  house  with  a  hired  servant, 
doing  the  cooking  and  housework  for  him  in 
a  house  in  which  he  made  his  home  and  resi- 
dence and  which  he  rented  from  a  corpora- 
tion bearing  his  name,  in  which  he  owned 
a  majority  of  stock  and  controlling  interest, 
was  a  "householder"  within  the  statute,  so 
as  to  qualify  him  as  a.  surety  on  a  bond  for 
discharge  of  an  attachment.  Gold  field  Mo- 
hawk Mining  Co.  v.  Frances-Mohawk  Mining 
&  Leasing  Co.,  102  Pac.  963,  965,  31  Nev. 
348 ;  Same  v.  D.  Mackenzie  &  Co.,  102  Pac. 
967,  31  Nev.  359. 

Honsekeeper  ■ynonymons 

The  word  "housekeeper,"  as  used  in  Rev. 
St  1909,  §  6704,  is  synonymous  with  "house- 
holder," and  it  was  not  the  intention  to  grant 
the  exemption  to  two  distinct  classes  of  per- 
sons, but  the  terms  "housekeeper"  and  "head 
of  a  family"  apply  to  the  same  persons,  so 
that  a  right  of  homestead  cannot  attach  un- 
less it  appear  that  the  person  asserting  the 
right  then  has  one  or  more  dependent  persons 
living  with  him,  and  hence-  a  widow  living 
alone  upon  land  purchased  after  the  death 
of  her  husband,  and  with  no  one  dependent 
upon  her  is  not  a  "housekeeper"  entitled  to  a 
homestead.  Elliott  v.  Thomas,  143  S.  W. 
563,  564,  161  Mo.  App.  441. 


See  Private  Housekeeper. 

According  to  the  standard  dictionaries, 
a  "housekeeper"  is  a  woman  who  oversees 
the  work  of  servants  in  a  house,  either  as  a 
mistress  or  as  an  upper  servant.  As  Is  said 
in  Edgecomb  v.  Buckhout,  46  N.  E.  991,  146 
N.  y.  322,  28  L.  R.  A.  816:  "Generally  speak- 
ing *  *  •  the  term  'housekeeper*  has  ref- 
erence to  services  performed  in  the  taking 
care  of  a  house  in  connection  with  the  in- 
mates residing  therein;  but  exactly  what 
special  and  particular  duties  are  to  be  re- 
garded as  embraced  within  the  term  must  al- 
most always  be  decided  by  the  duties  which 
are  actually  performed  under  the  agreement 
as  made."  Schrader  v.  Beatty,  55  Atl.  958, 
206  Pa.  184. 

Where  a  husband,  in  an  action  for  In- 
juries to  his  wife,  specified  that  the  services 
of  his  wife,  which  he  lost  owing  to  her  in- 
juries, and  which  he  was  obliged  to  employ 
others  to  perform,  consisted  of  the  duties  of 
"housekeeper"  in  their  dwelling,  which  she 
performed  for  him  and  their  family,  it  was 
error  to  allow  him  to  prove  that  she  assist- 
ed him  in  his  duties  as  janitor,  which  con- 
sisted of  cleaning  and  lighting  the  halls  and 
the  household  duties  as  well.  Keenan  v. 
Metropolitan  St  Ry.  Co.,  103  N.  Y.  Supp.  61, 
63,  118  App.  Div.  56. 


Householder  synoiiyiiionji 

See  Householder. 

HOUSEWIFE 

A  "housewife"  is  the  mistress  of  a 
family ;  the  wife  of  a  householder ;  a  female 
manager  of  domestic  affairs.  Whether  the 
keeper  of  a  house  of  ill  fame  is  a  housewife, 
as  stated  by  her  in  an  application  for  a  poli- 
cy of  insurance,  is  for  the  jury.  Perry  v. 
John  Hancock  Mut.  Life  Ins.  Co.,  106  N.  W. 
860,  861,  143  Mich.  290  (quoting  and  adopting 
definition  in  Cent  Diet). 

HOW 

Under  a  (diarter  providing  that  a  city 
should  not  be  liable  for  injuries  received 
on  its  streets  or  public  places,  unless  the 
injured  person  should  notify  the  city  in 
writing  "when,  where,  and  how"  the  inju- 
ries occurred,  a  notice  stating  that  plaintiff 
slipped  and  fell  on  the  public  highway  is  de- 
fective in  failing  to  state  how  (i.  e.,  through 
what  defect  in  the  walk)  the  injuries  occur- 
red. Stoors  V.  City  of  Denver,  73  Pac.  1094, 
19  Colo.  App.  159. 

HUB-BAMD 

A  "hub-band**  is  an  iron  ferrule  attach- 
ed to  the  ends  of  a  vehicle  hub  for  the  pro- 
tection of  the  ends,  and  shielding  the  nut 
which  holds  the  wheel  on  the  axle.  Higgin 
Mfg.  Co.  V.  Murdock,  132  Fed.  810,  812, 
65  C.  C.  A.  466. 

HULL 

See  Oat  Hulls. 

In  article  11  of  the  inland  rules  (Act  June 
7,  1897.  c.  4,  30  Stat.  98),  whfth  requires  a 
vessel  150  feet  or  more  in  length  when  at 
anchor  to  carry  a  llgkt  forward  "at  a  height 
of  not  less  than  twenty  and  not  exceeding 
forty  feet  above  the  hull,**  etc.,  the  word 
"hull"  includes  the  forecastle  deck.  The  Eu- 
rope, 190  Fed.  475,  479,  111  O.  C.  A.  307. 

Under  article  11  of  the  Inland  Naviga- 
tion Rules  (Act  Aug.  19,  1890,  c.  802,  26  Stat 
324),  providing  that  a  vessel  of  150  feet  or  up- 
ward in  length,  when  at  anchor,  shall  carry 
a  white  light  forward  not  less  than  20  feet 
above  the  hull,  where  a  vessel  has  a  forecas- 
tle reaching  far  back  on  her  deck  and  a  poop 
extending  far  forward,  they  are  to  be  deemed 
a  part  of  her  hull.  The  Europe,  175  Fed. 
596,  608. 


HUMANITARIAN 

HXrMAlflTABIAN  DOCTRINE 

See,   also,  Discovered  Negligence;    Dis- 
covered Peril;   Last  Clear  Chance. 

The  foundatloh  of  the  humanitarian  doc- 
trine is  the  principle  that  no  person  has  the 
right  knowingly  or  negligently  to  injure  an- 
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Other,  wlien  be  knows,  or  should  know  If  he 
is  reasonably  careful,  that  his  fellow  is 
In  danger  of  injury  at  his  hands,  and  he 
possesses  the  means  of  removing  that  danger. 
Ross  V.  Metropolitan  St.  Ry.  Co.,  112  S.  W. 
9,  12,  132  Mo.  App.  472. 

If  the  negligence  of  both  parties  co-oper- 
ate there  is  usually  no  liability,  except  for 
the  ^'humanitarian  or  'last  chance*  doctrine," 
which  means  that,  thpugh  the  injured  party 
may  have  been  negligent  in  placing  himself 
in  a  position  of  peril,  yet  if  defendant,  by 
ordinary  care,  did  see,  or  could  see,  him  in 
time  to  hare  averted  injury,  defendant  is 
liable.  Matz  v.  Missouri  Pac.  Ry.  Co.,  117 
8.  W.  584,  691,  217  Mo.  275. 

The  ''humanitarian  doctrine"  presuppos- 
es negligence  or  contributory  negligence  on 
the  part  of  the  party  invoking  the  rule,  and, 
in  its  essence  is  that,  conceding  that  plaintiff 
was  guilty  of  negligence,  yet  if  defendant 
knew  of  his  peril  in  time  to  save  his  life  or 
Umb,  by  ordinary  care,  then  it  was  his  duty 
to  exercise  such  care,  and  a  failure  to  so  do 
renders  him  liable.  Hall  v.  Missouri  Pac. 
Ry.  Co.,  118  S.  W.  56,  66,  219  Mo.  553. 

The  ''humanitarian  doctrine"  proceeds 
upon  the  precepts  of  humanity  and  of  natu> 
ral  Justice,  to  the  end  that  every  person 
shall  exercise  ordinary  care  to  preserve  an- 
other after  seeing  him  in  peril  or  about  to 
be  in  peril,  when  such  injury  may  be  avert- 
ed without  injury  to  others.  Dey  v.  United 
Rys.  Co.  of  St.  Louis,  120  S.  W.  134,  136,  140 
Mo.  App.  461. 

The  "humanitarian  doctrine"  takes  the 
imperiled  person  where  it  finds  him  and 
makes  one  liable  for  injuring  him  where  he 
saw,  or  in  the  exercise  of  reasonable  care 
should  have  seen,  the  peril  and  failed  to  do 
what  he  reasonably  could  to  avoid  injuring 
him.    Shipley  v.   Metropolitan   St.   Ry.   Co., 

128  S.  W.  768,  775,  144  Mo.  App.  7. 

The  "humanitarian  doctrine,"  or  last 
clear  chance  doctrine,  is  somewhat  of  an 
exception  to  the  general  rule  of  law,  by 
which  an  injury  caused  by  the  Joint  neg- 
ligence of  the  wrongdoer  and  the  person  in- 
jured is  not  actionable.  Murphy  v.  Wabash 
R.  Co.,  128  S.  W.  481,  485,  228  Mo.  56. 

Under  the  humanitarian  doctrine,  that 
the  negligence  of  the  person  injured  con- 
tributed to  place  him  in  peril,  is  no  defense, 
since  the  operator  of  the  threatening  in- 
strumentality must  exercise  the  care  of  a 
reasonably  careful  person  to  avoid  the  acci- 
dent.    Nipper  V.   Metropolitan    St.    Ry.   Co., 

129  S.  W.  439,  441,  145  Mo.  App.  224. 

The  "humanitarian  doctrine"  does  not 
impair  the  rule  that  contributory  negligence 
bars  a  recovery,  where  such  negligence  con- 
tinues to  operate  as  a  proximate  cause  of 
the  injury,  but  permits  a  recovery  only 
where,  though  plaintiff  voluntarily  imperil^ 
himself,   defendant  with  knowledge  of  his  I 


peril  and  opportunity  to  avoid  injuring  him, 
negligently  or  wantonly  injured  him.  Laugh- 
Un  V.  St.  Louis  &  S.  F.  R.  Co.,  129  S.  W. 
1006,  1010,  144  Mo.  App.  185. 

The  "humanitarian  doctrine"  is  bottomed 
on  the  theory  that  plaintiff  was  at  the  time 
of  the  injury  negligent,  but  that  defendant 
by  the  exercise  of  ordinary  care  could  have 
prevented  the  injury,  but  failed  to  do  so. 
Nivert  v.  Wabash  R,  Co.,  135  S.  W.  33,  36, 
232  Mo.  626. 

The  humanitarian  doctrine  requires  one 
to  use  ordinary  care  to  protect  another  from 
impending  peril,  consistent  with  ordinary 
care  for  the  safety  of  himself  and  those 
in  the  conveyance  of  which  the  former  has 
charge,  whether  the  peril  results  from  con- 
tributory negligence  or  not.  Smith  v.  Heibel, 
137  S.  W.  70,  74.  157  Mo.  App.  177. 

The  humanitarian  rule  takes  no  account 
of  how  the  danger  was  created,  but  con- 
fines Itself  to  the  question  whether  a  reason- 
ably careful  and  prudent  man,  in  the  situa- 
tion of  the  operator  of  the  threatening  in- 
strumentality, would  have  discovered  and 
averted  the  danger  had  he  exercised  reason- 
able care.  Rush  v.  Metropolitan  St.  Ry. 
Co.,  137  S.  W.  1029,  1031,  157  Mo.  App.  504. 

The  humanitarian  rule  which  may  be  in- 
voked against  railroads  or  street  railroads 
for  injuries  to  persons  on  their  tracks  ap- 
plies where,  regar<Jless  of  the  cause  of  the 
perilous  condition  of  the  traveler,  the  rail- 
road's servant  in  charge  of  the  engine  or 
car,  in  the  proper  performance  of  duty, 
could  have  discovered  the  danger  and  averted 
it,  but  negligently  or  wantonly  failed  to  per- 
form that  humane  duty.  Shelton  v.  Metro- 
politan St.  Ry.  Co.,  151  S.  W.  493,  495,  167 
Mo.  App.  404. 

An  instruction  that  if  the  Jury  find  from 
the  evidence  that  pldintiff  was  negligent  in 
attempting  to  cross  the  street,  yet  if  they 
further  find  that  defendant's  agent  or  serv- 
ant in  charge  of  the  car  alleged  to  have  in- 
flicted the  injury  either  saw  or,  by  the  ex- 
ercise of  ordinary  care,  could  have  seen  the 
danger  of  plaintiff's  position  in  time  to  have 
avoided  the  collision,  but  failed  to  exercise 
care  and  negligently  allowed  the  car  to  col- 
lide with  plaintiff  and  injure  her,  then  plain- 
tiff is  entitled  to  recover  presented  what  is 
known  as  the  "humanitarian"  or  "last 
chance"  doctrine.  Hough  v.  St  Louis  Car 
Co.,  123  S.  W.  83,  86,  146  Mo.  App.  58. 

A  petition,  which  alleged  that  deceased 
was  in  the  act  of  crossing  defendant's  rail- 
road track  at  a  public  crossing,  and  while 
in  the  exercise  of  due  care  defendant's  serv- 
ants so  negligently  ran  its  locomotive  over 
its  railroad  at  the  public  crossing  that  de- 
ceased was  struck  and  killed,  does  not  state 
a  cause  of  action  under  the  "humanitarian 
doctrine" ;  the  constitutive  facts  of  a  charge 
of  negligence  under  that  rule  being  that  the 
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injured  person  was  in  a  sitnatlon  of  peril, 
and  that  the  operators  of  the  engine  or  crew 
had  notice  of  snch  peril  in  time,  by  the  ex- 
ercise of  reasonable  care,  to  have  averted 
the  injury,  and  that  the  injury  was  the  re- 
sult of  their  failure  to  exercise  due  care. 
Wilder  v.  Wabash  R  Ck>.,  146  S.  W.  837,  839, 
164  Mo.  App.  U4. 

Under  the  ''humanitarian  or  last  chance 
doctrine"  it  is  the  duty  of  a  motorman  in 
charge  of  a  running  street  car  to  keep  a  vig- 
ilant watch  ahead,  and  where  he  sees,  or  by 
the  exercise  of  due  diligence  could  have  seen, 
the  pecll  of  a  party  to  have  avoided  injur- 
ing him,  and  fails  to  do  so,  the  company  wlll> 
be  liable.  Gebhardt  v.  St  Louis  Transit  Co., 
71  6.  W.  448,  460,  97  Mo.  App.  878. 

HUMBUG 

In  determining  whether  or  not  the  word 
''humbug*'  was  libelous  per  se,  the  court 
said:  ''The  word  'humbug*  has  become  ac- 
cepted as  good  English,  and  has  an  approv- 
ed and  well-understood  meaning,  as  impos- 
ter;  deceiver;  cheat  Cent  Diet.;  Worces- 
ter's Diet;  Standard  Diet;  Stormonth's 
Diet.;  Imperial  Diet.;  March's  Thesaurus. 
Writers  of  pure  and  elegant  English,  like 
Lowell  and  Whipple,  use  it  without  the  apo- 
logy of  quotation  marks  or  of  italics.  In 
Nolte  V.  Herter,  65  111.  App.  430,  the  appel- 
lant uses  the  word  'humbug*  in  conversation, 
and  the  court  say:  'Humbbg  is  an  imposition; 
imposture;  deception;  and  as  a  verb,  sig- 
nifies to  impose  upon;  to  cozen;  to  swindle 
— ^all  implying  intention  to  misrepresent  by 
the  assertion  of  what  is  not  the  actual  con- 
dition, or  the  suppression  or  concealment  of 
what  is.***  McDonald  v.  Sun  Printing  & 
Publishing  Ass'n,  98  N.  Y.  Supp.  116,  117, 
111  App.  Dlv.  465. 

A  complaint  in  an.  action  for  Ubel  alleg- 
ed that  plaintiff  and  defendant  were  the 
only  hardware  dealers  in  the  town,  and  that 
plaintiff  had  been  there  several  years,  that 
defendant  published  in  a  newspaper  then 
circulated  in  and  around  the  town  that  a  cer- 
tain hardware  dealer,  but  not  himself,  in  the 
town,  had  sold  a  defective  stove,  represent- 
ing it  to  be  of  fine  quality  and  one  of  the 
best  on  the  market,  and  that  the  stoves  sold 
by  his  competitor  were  of  no  account,  that 
the  purchaser  of  the  stove  gave  It  to  the 
drayman  to  haul  away,  and  then  purchased 
one  of  defendant's  stoves,  which  were  worth 
a  dozen  of  plaintiff*s,  and  further  alleged 
that  while  it  might  be,  as  had  been  said, 
that  the  American  people  liked  to  be  hum- 
bugged, and  that  some  dealers  still  think  so, 
yet  the  great  majority  prefer  a  square  deal. 
Held,  that  the  publication  was  a  distinct 
charge  that  plaintiff  was  guilty  of  unfair 
and  dishonorable  practices,  and  charged  him 
with  deceiving  the  public  in  his  business 
transactions;    the  word  "humbug"  meaning 


an  imposition  under  fair  pretenses;  some- 
thing contrived  to  deceive;  to  impose  on;  to 
cozen;  to  swindle.  Ramharter  v.  Olson,  128 
N.  W.  806,  808,  26  S.  D.  499,  Ann.  Ga&  1913B, 
253. 

HUMILIATION 

Allegations  in  a  petition.  In  an  action 
against  a  sheriff  and  his  deputy,  that  they 
wrongfully  and  unlawfully  entered  ,into  a 
house  and  premises  occupied  by  plaintiff  un- 
der a  lease  and  dispossessed  him,  and  put  his 
household  goods  and  personal  property  in  the 
public  highway,  and  so  put  plaintiff  to  great 
trouble  and  distress,  properly  authorize  a 
recovery  for  humiliation  and  mortification, 
or  any  phase  of  "mental  anguish,*'  since  the 
word  "distress,**  being  a  generic  term,  in- 
cludes anguish  or  suffering,  both  of  mind 
and  body,  and  since  "humiliation**  and  "mor- 
tification** are  simply  phases  of  mental  an- 
guish. Perkins  v.  Ogllvle.  146  S.  W.  735,  738. 
148  Ky.  309. 

HUNG 

See  On  and  Hung; 

HUNTER 

See  Iron  Hunter. 

HUHTING 

As  property,  see  Property. 

HUNYADI 

The  owner  of  a  trade-mark  or  trade- 
name In  the  words  "Hunyadi  Janos,*'  for  a 
natural  bitter  water,  is  not  entitled,  in  the 
absence  of  fraud  or  unfair  competition,  to 
enjoin  a  manufacturer  of  an  artificial  bitter 
water  from  advertising  and  labeling  the 
product,  "Artificial  Hunyadl** — especially 
since  the  word  "Hunyadl**  has  become  a  gen- 
eric name  for  mineral  waters  of  a  certain 
type,  coming  from  a  more  or  less  extensive 
district,  if  not  from  anywhere  in  Hungary. 
Saxlehner  v.  Wagner,  30  Sup.  Ct  298,  216  U. 
S.  375,  54  L.  Ed.  525. 

HURL 

A  person  who  throws  a  missile  into  a 
coach  in  a  moving  train  while  standing  on  a 
platform  of  the  coach,  violates  Laws  1900, 
p.  141,  c,  103,  making  it  punishable  for  a 
person  to  "hurl  any  missile  into  a  moving 
train.**  State  t.  Kay,  39  South.  521.  522,  87 
Miss.  183. 

HURRY  UP 

A  direction  from  plaintiff's  foreman  to 
"htfrry  up,*'  as  plaintiff  was  adjusting  the 
gangplank  leading  from  a  freight  car  to  the 
depot  platform,  which  was  not  square  with 
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the  car  door  or  flush  with  the  platform,  pre- 
paratory to  tracking  freight.  oTer  it,  was 
not  negligence;  It  merely  being  an  order  to 
work  faster  and  not  Implying  that  plaintiff 
should  not  straighten  the  plank.  Silvia  v. 
New  York,  N.  H.  &  H.  R.  Co.,  89  N.  B.  lOei, 
1062,  203  Mass.  519. 

HURT 

HIJHTrUJL 

•niurtful"  is  a  synonym  of  **pre]udlclal.'* 
Pninty  v.  Consolidated  Fuel  &  Light  Co.,  108 
Pac.  802,  803,  82  Kan'.  641  (dtlng  Webst 
Diet) 

HUSBAND 

See  Independent  of  a  Husband;    Lost 

Her  Husband. 
Surviving  spouse  as  owner,  see  Owneiv 

Under  Code  Civ.  Proc.  §  16,  declaring 
that  words  and  phrases  must  be  construed 
according  to  the  context  and  the  approved 
usage  of  the  language,  but  that  technical 
words  and  phrases  or  those  whidi  have  ac- 
quired a  peculiar  meaning  are  to  be  con- 
strued according  to  such  peculiar  meaning, 
and  Code  Civ.  Proc.  S  1474,  providing  that 
if  a  homestead,  selected  by  the  husband  and 
wife  or  either  during  coverture  and  record- 
ed while  both  were  living,  was  selected  from 
the  community  or  from  the  separate  property 
of  the  one  selecting  it  or  joining  in  its  se- 
lection, it  vesta,  on  the  death  of  the  husband 
or  wife,  absolutely  in  the  survivor.  The 
words  'liusband*'  and  '*wife,*'  as  used  in 
section  1474,  mean,  respectivdy,  a  man  who 
has  a  wife  and  a  woman  who  has  a  husband, 
and  do  not  mean  an  unmarried  man  or  wo- 
man; and  the  word  **survivor,"  as  therein 
used,  refers  to  the  husband  and  wife  as 
such,  and  means  that,  upon  the  death  of  the 
husband  as  a  husband  or  the  wife  as  a  wife, 
the  homestead  shall  vest  absolutely  in  the 
survivor  of  such  marriage  relation,  so  that 
the  survivor  must  be  a  surviving  spouse, 
and  the  surviving  individual  after  the  disso- 
lution of  the  marriage  Is  not  within  the  stat- 
ute. Zanone  v.  Sprague,  116  Pac.  989,  Q93, 
16  Cal.  App.  333. 

As  lieir 

See  Heirs. 

As  next  of  kla 

See  Next  of  Kin. 

As  trustee  of  express  trust 

See  Trustee  of  Express  Trust 

HUSBAND  AND  WIFE 

See  Cohabit  as  Husband  and  Wife. 

"By  marriage,"  under  the  common  law, 
''the  'husband  and  wife'  are  'one  person  In 
law*;  that  Is,  the  very  being  or  legal  exist- 
ence of  the  woman  is  suspended  during  the 
marriage,  or  at  least  is  Incorporated   and 


consolidated  into  that  of  the  husband,  un- 
der whose  wing,  protection,  and  cover  she 
j  performs  everything,  and  is  therefore  called, 
in  our  law  French,  a  feme  covert."  Har- 
rington V.  Lowe,  84  Pac  670,  676,  73  Kan.  1, 
4  L.  R.  A.  (N.  S.)  547  (quoting  definition  in 
1  Bl.  Com.  p.  442). 

HUSBAND'S  BOWEB 

The  '^husband's  dower"  is  a  statutory 
life  estate  substituted  for  the  common  law 
tenancy  by  the  curtesy  (Acts  1904,  p.  261,  c 
151)  and,  in  order  that  this  estate  shall  vest 
on  the  death  of  a  wife  Intestate,  It  is  not 
necessary  that  issue  shall  have  been  bom 
or  that  the  wife  shall  have  been  seised  of 
the  property  in  deed.  Snyder  v.  Jones,  59 
Aa  118,  119,  99  Md.  693. 

HYDRANT 

See  Personal  Property;    Property. 

HYDRATE 

See  Ohloral  Hydrate. 

HYDRO  EXTRACTOR 

A  "hydro  extractor"  or  whimer,  used 
for  drsing  knit  goodie,  is  a  machine  consist- 
ing of  a  perforated  metal  basket,  40  inches 
in  diameter,  attached  to  a  shaft  so  that  it 
will  revolve  at  a  rapid  rate  of  speed.  Thay- 
er V.  TTtica  Knitting  Co.,  75  N.  B.  577,  578, 
188  N.  Y.  18. 

HYGEIA 

The  word  "Hygeia"  is  the  name  of  the 
mythological  Goddess  Hygela,  the  daughter 
of  Esculapius.  She  was  the  goddess  of 
health.  From  her  name  we  derive  the  noun 
"hygiene"  and  the  adjectives  "hygelan*'  and 
"hygienic.''  It  will  thus  be  seen  that  while  the 
name  Hygeia  may  suggest  purity  and  health. 
Just  as  the  names  of  other  mythological  dei- 
ties suggested  tbdr  characteristics,  such 
name  "Hygeia"  has  never  tiecome  an  adjec- 
tive and  a  descriptive  word  any  more  than 
the  adjective  "martial"  has  made  the  name 
Mars  a  descriptive  word,  and  it  does  not 
fall  within  the  principle  that  precludes  the 
exclusive  use  of  words  of  description  as 
trade-marks.  Hygeia  Distilled  Water  Co. 
V.  Consolidated  Ice  Co.,  144  Fed.  139,  141. 

The  word  "Hygeia"  is  not  used  in  the 
English  language  as  a  word  of  descriptive  or 
quallfjlng  Import  "It  is  a  noun,  not  an 
adjectve,  a  name,  not  an  epithet,  and  accord- 
ingly it  has  been  applied,  of  course  but  ap- 
pellatlvely,  to  a  planetoid  that  was  discover- 
ed in  1849.  Its  association  in  thought  to  the 
concept  of  health  is  natural  and  probable." 
On  the  question  as  to  whether  the  name  may 
be  lawfully  appropriated  as  a  trade-mark, 
"Hygeia"  is  not  "hygienic.*'  The  two  words 
have  not  the  same  meaning.    Consolidated 
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Ice  Co.  V.  Hygela  DiBtilled  Water  Co.,  151 
Fed.  10,  11,  80  C.  C.  A.  506. 

HYOSCIN  HYDRABROMATE 

"Hyoscin  h/drabromate"  is* a  chemical 
salt  whose  use  Is  solely  medicinal,  and  in  its 
preparation  alcohol  is  necessarily  used. 
Schering  v.  United  States,  119  Fed.  472. 

HYPNOTISM 

As  prescribing  remedies  for  the  cure  of 
disease,  see  Prescribe. 

"  'Hypnotism'  is  defined  to  be  a  name 
applied  to  a  condition,  artificially  produced, 
in  which  the  person  hypnotized,  apparently 
asleep,  acts  in  obedience  to  the  will  of  the 
operator ;  and  we  are  told  by  the  authorities 
upon  the  science  that  upon  awakening  there 
may  be  a  vivid  recollection  of  all  that  hap- 
pened during  the  apparent  sleep."  Austin  v. 
Barker,  96  N.  Y.  Supp.  814,  818,  110  App. 
Div.  510. 

HYPOTHECATE 

UYPOTHECATIOH 

"Hypothecation,"  when  applied  to  mari- 
time transactions,  is  perhaps  about  the  same 
as  bottomry  or  respondentia,  though  it  is 
usually  predicated  of  a  loan  by  the  master 
on  the  vessel,  freight,  or  cargo,  made  in  order 
to  raise  money  for  the  necessities  of  the  voy- 
age, to  secure  any  debt  or  engagement  with- 
out a  delivery  or  possession.  The  shipown- 
er's lien  for  the  carriage  of  goods,  or  for 
freight  money,  ia  dependent  upon  possession. 
Such  lien  is  not  an  "hypothecation"  of  the 
cargo  which  will  remain  a  charge  upon  the 
goods  after  the  shipowner  has  parted  with 
possession.  Portland  Flouring  Mills  Co.  v. 
Portland  &  Asiatic  S.  S.  Co.,  145  Fed.  687, 
692. 

The  mortgage  of  a  ship  on  the  stocks, 
raised  and  building,  to  be  built  and  complet- 
ed afterwards,  as  security  for  advances  made 
and  to  be  made,  without  actual  possession  or 
delivery,  is  not  available,  by  way  of  "hypoth- 
ecation," againsc  attaching  creditors.  Goode- 
now  V.  Dunn,  21  Me.  86,  93. 

"Hypothecation"  is  defined  as  the  "priv- 
ilege to  take  and  sell  by  Judicial  process  in 
order  to  satisfy  your  demand."  The  Plero- 
ma,  175  Fed.  639,  640. 

HYPOTHESIS 

See  Reasonable  Hypothesis. 


HYPOTHETJCAL  QUESTION 

It  is  a  genetal  rule  that  "hypothetical 
questions"  put  to  experts  should  be  based  up- 
on the  facts  which  the  evidence  tends  to 
show.  The  question  need  not  be  based  upon 
conceded  facts,  nor  is  technical  accuracy  re- 
quired In  framing  the  questions.  If  they 
are  entirely  without  the  support  of  evidence, 
they  should  be  excluded.  Ordinarily  oppos- 
ing counsel  will  not  be  slow  in  re-examina- 
tion of  the  witnesses  to  correct  the  hypothe- 
sis upon  which  the  question  is  based,  if  it  be 
incorrect.  In  propounding  such  a  question, 
counsel  may  assume  the  facts  in  accordance 
with  his  theory  of  them.  It  is  not  essential 
that  he  state  the  facts  as  they  exist,  but  the 
hypothesis  should  be  based  on  a  state  of  facts 
which  the  evidence  tends  to  prove.  Under 
familiar  rules  of  practice,  each  side  has  its 
theory  as  to  what  is  the  true  state  of  facts, 
and  assumes  facts,  or  can  prove  them,  to 
the  satisfaction  of  the  jury,  and,  so  assum- 
ing, shapes  '^hypothetical  questions"  to  ex- 
perts accordingly.  A  ."hypothetical  ques- 
tion," not  entirely  accurate  in  its  assump- 
tions, and  not  assuming  all  the  facts  which 
the  evidence  in  the  case  tends  to  prove,  yet 
which  ia  a  fair  r^sum^  of  the  facts  support- 
ed by  some  evidence  which  plaintiff*s  coun- 
sel evidently  considered  as  favorable  to  his 
version  of  the  case,  Is  not  objectionable  as 
being  an  unfair  summing  up  of  the  evidence 
or  as  eliminating  important  facts  supported 
by  the  evidence  and  including  facts  not  so 
supported.  Order  of  United  Commercial 
Travelers  of  America  v.  Barnes,  90  Pac.  293, 
295,  75  Kan.  720. 

While  the  question  should  have  for  its 
basis  some  principle  or  at  least  possible  the- 
ory to  be  deduced  from  the  evidence  in  the 
case,  counsel  had  a  right  to  frame  the  ques- 
tion to  accord  with  their  theory  of  what  the 
material  facts  are  as  shown  by  that  evidence 
and  in  so  doing  may  omit  facts  which  from 
their  point  of  view  have  ho  material  bearing 
upon  the  subject.    Where  there  is  evidence 
In  the  record  of  a  criminal  case  of  all  the 
facts  embodied  in  a  "hypothetical  question" 
asked  of  a  medical  expert,  an  objection  that 
it  Is  not  founded  on  the  facts  proven  by  the 
prosecution  is  properly  overruled,  as  it  is  not 
necessary  that  the  question  should  embrace 
all    the    evidence   in    the   case.    People  v. 
James,  90  Pac.   561,  562,  5  Cal.  App.  427 
(quoting  and  adopting  People  v.  Hill,  48  Pac. 
712,  116  Oal.  666,  and  citing  and  adopting  2 
Jones,  Ev.  S  372). 
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A  mortgage,  though  using  the  pronouns 
'!"  and  "my,"  being  signed  by  both  husband 
and  wife,  included  the  wife  as  well  as  the 
husband,  though  she  was  not  named  in  the 
body  of  the  instrument,  and  was  therefore 
suflScient  to  cover  the  grantors'  homestead 
interest  in  the  land.  Bray  v.  EJlllson  (Ky.) 
83  S.  W.  96,  97. 

WlUle  the  words  *'I"  and  "my"  in  a 
mortgage  ordinarily  refer  to  the  actor  or 
speaker,  who  expresses  himself  through  the 
draftsman,  the  connection  In  which  they  are 
used  may  sometimes  make  it  doubtful  to 
whom  they  refer,  and  they  will  not  be  con- 
sidered to  have  been  so  used,  where  the  ef- 
fe(5t  would  be  to  burden  the  mortgagee  with 
a  condition  which  the  mortgagor  could  not 
impose.  Jones  v.  Nbrris,  60  S.  E.  714,  715, 
147  N.  C.  84. 

I  BEAMS 

Certain  iron  girders  used  in  the  con- 
struction of  buildings  are  called  "X  beams." 
Lomsvllle  R.  Ck>.  v.  Esselman  (Ky.)  93  S.  W. 
50,  61;  Detroit  United  Ry.  v.  Board  of  State 
Tax  Ck)m*rs,  98  N.  W.  997,  999,  136  Mich.  96. 


"Tho  words  'I  believe'  ordinarily  indicate 
that  what  follows  them  is  merely  the  opinion 
of  the  witness;  but  this  is  not  always  so. 
They  may  be  words  of  caution,  in  which  event 
the  evidence  is  admissible,  notwithstanding 
the  statement  may  be  prefaced  by  these 
words."  A  statement  of  a  witness  in  rela- 
tion to  an  act  which  took  place  in  his  pres- 
ence: "It  seems  to  me  that  he  closed  the 
door  behind  him,  but  I  cannot  say  positively 
that  he  did  close  the  door;  I  was  so  far 
away" — ^Is  not  subject  to  objection  on  that 
ground  that  it  is  opinionative.  Mimbs  v. 
State,  58  S.  E.  499,  500,  2  Ga.  App.  387. 

I   HAVE   HEREITNTO   SET   MT   HAHD 
AND  BEAL 

My  hand  and  seal,  see  My. 

I  MAT  POSSESS 

All  I  may  possess,  see  All. 


I  THINK 

"There  is  no  rational  distinction  between 
the  expression  *I  think*  and  'according  to  my 
recollection,*  as  applied  to  the  testimony  of, 
a  witness  as  to  the  existence  of  a  fact  which 
came  within  his  personal  knowledge."  Dub- 
lin &  S.  W.  Ry.  Co.  v.  Akerman  &  Akerman, 
59  S.  E.  10,  11,  2  Ga.  App.  746. 

I  "WANT  HER  TO  HAVE 

The  phrase  "I  want  her  to  have,"  as  used 
in  a  will  which,  after  describing  a  certain 
person,  recited,  "I  want  her  to  have  $3,000 


and  then  I  want  her  to  have  an  equal  share 
with  my  brothers  and  sisters,"  is  equivalent 
to  the  words  *'give"  or  "bequeath."  In  re 
Smith's  Estate,  94  N.  Y.  Supp.  90,  92,  46 
Misc.  Rep.  210. 

I  lVII.Ii 

Decedent  executed  an  instrument  recit- 
ing: "I  hereby  grant,  bargain,  sell,  convey 
and  warrant"  to  G.  (his  wife)  "her  lifetime 
the  follow^ing  described  property,"  and  at  the 
end  of  G.*s  Ufe  "  *I  will'  this  property"  to  B. 
(a  daughter)  "all  of  her  lifetime,  and  after 
her  (B.'s)  lifetime  said  described  property 
goes  to  her  child rea  and  their  heirs  and  as- 
signs forever."  Held,  that  the  instrument, 
having  been  executed  and  acknowledged  as 
a  deed,  should  have  been  considered  as  one 
and  not  as  a  will.  It  was  intended  to  take 
effect  after  death,  the  phrase  "I  will"  not 
destroying  the  character  of  the  instrument 
as  a  conveyance,  and  it  should  be  construed- 
as  a  conveyance  to  a  succession  of  donees 
then  living,  and  to  the  heirs  of  the  body  of 
the  remaindermen,  as  authorized  by  Code 
1892,  §  2436.  Brlnson  v.  Sandlfer,  42  South. 
89,  90,  90  Miss.  41. 

I  1VII.I.  SEE  TOU  PAID 

Where  plaintiff  refused  to  sell  lumber  to 
a  contractor  until  defendant  stated  to  plain- 
tiff, "I  will  see  you  paid,"  it  imported  a  col- 
lateral promise  to  answer  for  the  debt  of  an- 
other. East  Baltimore  Lumber  Co.  v.  K'Nes- 
sett  Israel  Aushe  SThard  Congregation,  59 
Atl.  180,  181,  100  Md.  125. 

ICE 

As  commodity,  see  Commodity. 
As  property,  see  Property. 

A  contract  for  the  srfle  of  "ice"  for  the 
market  means  merchantable  ice.  Camplpn  v. 
Marston,  59  Atl.  548,  549,  99  Me.  410. 

ICE  OOMPANT 

As  trading  corporation,  see  Trading  Cor- 
poration. 

ICE  CREAM 

A  provision  of  a  sanitary  code  adopted 
by  a  city  board  of  health  that  no  owner,  les- 
see, or  occupant  of  any  restaurant,  etc., 
which  shall  purchase  milk  or  cream  from  any 
person  or  corporation  not  having  obtained  a 
license  as  therein  provided,  shall  use,  sell,  or 
dispose  of  any  milk,  cream,  or  ice  cream 
without  obtaining  a  license,  only  requires  a 
person  selling  ice  cream  to  obtain  a  license 
where  it  is  made  from  milk  or  cream  pur- 
chased from  an  unlicensed  person  or  corpo- 
ration, and  not  where  the  ice  cream  itself  is 
so  purchased,  since,  while  "ice  cream"  is 
mostly  cream  or  milk,  it  is  a  manufactured 
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article  with  other  Ingredients,  and  Is  not  cov- 
ered by  the  term  "milk  or  cream."  Syracuse 
Ice  Cream  Co.  v.  City  of  Cortland,  138  N.  Y. 
Supp.  338,  339,  153  App.  Dlv.  456. 

ICHTHYOL 

Inasmuch  as,  technically  and  commer- 
cially, the  term  '^Ichthyol"  Includes  no  other 
Ichthyol  compounds  than  ichthyol  ammoni- 
um, the  unqualified  enumeration  of  'Ich- 
thyol" In  Tariff  Act  July  24,  1897,  c-  11,  §  2, 
Free  List,  par.  626,  30  Stat.  199,  should  not, 
in  the  absence  of  words  indicating  an  inten- 
tion to  include  such  compounds,  be  held  to 
Include  ichthyol  sodium.  Merck  &  Co.  Y. 
United  States,  177  Fed.  482,  483. 

IDEA 

The  word  "idea"  is  frequently  used  as  a 
substitute  for  the  word  "intention,"  espe- 
cially by  careless  talkers.  Lewis  y.  Paull, 
42  Ala.  136,  144. 

IDEM  SONANS 

The  well-understood  meaning  of  the  term 
"idem  sonans"  is  "sounding  the  same;  sub- 
stantially identical  in  sound."  Cleveland,  C, 
C.  &  St  L.  By.  Co.  T.  Pierce,  72  N.  E.  604, 
605,  34  Ind.  App.  188  (quoting  Anderson's 
Law  Diet.  p.  520). 

• 

Names  are  said  to  be  "idem  sonans"  If 
the  attentive  ear  finds  dififlculty  in  distin- 
guishing them  when  pronounced,  or  if  a  long- 
continued  usage,  as  by  corruption  or  abbrevi- 
ation, has  made  them  identical  in  pronunci- 
ation. State  V.  Johnson,  79  Pac.  732,  734,  70 
Kan.  861;  Graton  v.  Holliday-Klotz  Land  & 
Lumber  Co.,  87  S.  W.  37,  41,  189  Mo.  322 
(quoting  and  adopting  rule  in  Robson  v. 
Thomas,  55  Mo.  582);  Title  Guarnaty  &  Sure- 
ty Co.  of  Scranton,  Pa.,  v.  Commonwealth, 
133  S.  W.  577,  581,  141  Ky.  570  (citing  4 
Words  and  Phrases,  p.  3380). 

The  rule  of  "idem  sonans"  Is  that  abso- 
lute accuracy  In  spelling  names  is  not  requir- 
ed in  legal  documents  or  proceedings,  but 
that  if  a  name  a.^  spelled  in  the  document, 
though  different  from  the  correct  spelling 
thereof,  conveys  to  the  ear  when  pronounced, 
according  to  the  commonly  accepted  meth- 
ods, a  sound  practically  identical  with  the 
sound  of  the  correct  name  as  commonly  pro- 
nounced, the  name  as  thus  given  is  a  suffi- 
cient designation  of  the  individual  referred 
to,  and  no  advantage  can  be  taken  of  a  cler- 
ical error.  Kelly  v.  Kuhnhausen,  98  Pac. 
603,  604,  51  Wash.  193,  130  Am.  St.  Rep.  1093; 
Davison  V.  Bankers'  Life  Ass*n,  150  S.  W. 
713,  W5.  166  Mo.  App.  625  (quoting  4  Words 
and  Phrases,  p.  3380). 

The  foregoing  rule  also  applies  where 
the  duty  devolves  upon  the  eye  instead  of 
the  ear  to  distinguish  the  names.  Kelly  y. 
Kuhnhausen,  98  Pac.  603,  604»  51  Wash.  193, 
130  Am.  St  Rep.  1093. 


No  matter  how  names  are  spelled,  if  the 
attentive  ear  finds  difficulty  in  distinguish- 
ing them  when  pronounced,  or  common  and 
long-continued  usage  has  by  corruption  or  ab- 
breviation made  them  Identical  in  pronun- 
ciation, they  are  "idem  sonans."  Macomber 
V.  Kinney,  128  N.  W.  1001,  1005,  114  Minn. 
146;  Maier  t.  Brock,  120  S.  W.  1167,  1172, 
222  Mo.  74,  133  Am.  St  Rep.  513,  17  Ann. 
Cas.  673. 

Where  two  names  are  spelled  differently, 
but  sound  alilce  in  their  pronunciation,  they 
are  regarded  as  the  same,  under  the  doctrine 
of  *'ldem  sonans."  Bloomer  v.  Cristler,  123 
Pac  966,  967,  22  Colo.  App.  238. 

Unquestionably  the  doctrine  of  "Idem 
sonans"  may  be  invoked  to  cure  Immaterial 
variations  in  the  spelling  of  a  name.  But 
the  doctrine  is  Inapplicable  unless  the  com- 
bination of  letters  and  syllables  produce  the 
same  sound  as  the  true  name.  Steinman  v. 
Jessee,  62  S.  E.  275,  276v  277,  108  Ya.  567. 

Whether  one  name  is  "Idem  sonans" 
with'  another  depends  upon  pronunciation 
and  not  on  spelling,  and  depends  less  on  rule 
than  on  usage.  The  term  does  not  necessa- 
rily mean  that  the  two  navies  to  which  it  is 
applied  are  pronounced  precisely  alike  but 
that,  when  one  of  them  is  uttered,  it  may 
readily  be  taken  for  the  other.  Roland  v. 
State,  56  S.  E.  412,  413,  127  Ga.  401  (citing 
People  v.  Flck,  26  Pac.  759,  89  Cal.  f44; 
Chapman  v.  State,  18  Ga.  736;  Jeffries  v. 
Bartlett,  75  Ga.  230 ;  Blggers  v.  State,  34  S. 
E.  210,  109  Ga.  105;  Washington  v.  State, 
39  S.  E.  298,  113  Ga.  698;  Veal  y.  State,  42 
S.  E.  705,  116  Ga.  589). 

IDENTICAL 

Where  a  contract  for  the  sale  of  onion 
seed  contained  a  provision  that  if  the  seller 
found  that,  if  'identical"  contracts  did  not 
exist  between  the  buyer  and  certain  other 
growers,  the  contract  should  become  void* 
and  the  court  found  that  contracts  substan- 
tially identical  with  the  contract  in  question 
did  exist  between  buyer  and  others  mention- 
ed, the  contract  was  not  void  notwithstand- 
ing verbal  conditions  in  the  minor  details. 
"The  finding  of  the  court  that  the  other  con- 
tracts of  Braslan  were  substantially  identi- 
cal with  that  of  the  defendants  is  equivalent 
to  a  finding  that  they  were  identical  in  all 
matters  of  substance.  The  meaning  of  the 
word  'identicar  as  here  used  is  to  be  deter- 
mined by  the  context  and  by  the  apparent 
purpose  for  which  it  is  used.  Manifestly  it 
WB8  not  the  intention  of  the  parties  that 
those  other  contracts  should  be  identical  in 
date,  or  in  the  names  of  the  parties,  or  in 
the  amount  or  description  of  the  seed  con- 
tracted for,  but  identical  merely  in  matters 
pertaining  to  the  purpose  of  the  contract 
and  in  the  terms  upon  which  it  was  entered 
into."  Bernard  y.  Sloan,  84  Pac.  232-235, 
2  Cal.  App.  737. 
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Where  a  brokers*  association  adopted  a 
new  constitntton  In  a  new  name,  elected  new 
officers,  changed  the  amount  of  dues,  and 
transferred  the  assets  of  the  old  to  the  new 
association,  the  two  associations  were  not 
**identlcaV'  and  hence  members  of  the  old  a»< 
soclation  were  not  Ipso  facto  members  of  the 
Den-.  Konta  t.  St  Louis  Stock  Bxch.,  87  S. 
W.  969,  972,  189  Mo.  20. 

IDENTIFICATION 

See  Certificate  of  Identification. 
As  selection,  see  Select — Selection. 

Imputable  negligence  is  sometimes  call- 
ed "Identification*'  from  analogy  to  the  Rom- 
an law.  Duval  V,  Atlantic  Coast  Line  Ck)., 
46  S.  B.  750,  751,  134  N.  O.  331,  65  L.  R.  A. 
722,  101  Am.  St.  Rep.  830. 

"  'Identification'  is  almost  always  a  mat- 
ter of  opinion  or  belief."  Germinder  v.  Ma- 
chinery Mut  Ins.  Ass*n,  94  N.  W.  1108,  1109, 
120  Iowa,  614. 

IDENTIFY 

A  railroad  engine  which  set  out  a  fire 
near  the  right  of  way  is  "identified*'  when  it 
Is  shown  to  have  been  the  engine  which  prob- 
ably caused  the  fire;  it  not  being  necessary 
that  the  engine  should  be  known  by  its  num- 
ber, size,  or  shape  from  all  other  engines, 
since  the  identification  is  not  to  distinguish  it 
from  other  engines  generally  nut  to  ];)oint  it 
out  as  the  engine  that  caused  the  injury. 
Shelly  y.  Philadelphia  &  R.  Ry.  Co.,  60  AtL 
581,  582,  2U  Pa.  ICO. 

Where  the  stenographer  who  took  the 
testimony  >  of  a  witness,  since  deceased,  was 
also  dead  at  the  time  the  testimony  was 
sought  to  be  used,  and  no  one  could  be  found 
who  could  read  the  stenographer's  notes  or 
testify  to  the  correctness  either  of  the  notes 
or  to  the  transcript  or  to  the  fact  that  the 
transcript  embodied  the  testimony  of  the  wit* 
ness  given  at  the  former  trial,  it  was  not 
"identified,"  as  required  by  Code  Civ.  Proc.  | 
3146,  and  was  inadmissible.  Pew  v.  Johnson, 
88  Pac.  770,  772,  35  Mont  173,  119  Am.  St 
Rep.  852. 

IDENTITY 

**  'Identity'  means  the  condition  of  being 
the  same  with  something  described,  claimed, 
or  asserted."  City  of  St  Louis  v.  Williams, 
139  S.  W.  340,  344,  235  Mo.  503  (dissenting 
opinion  by  VaUlant,  J.,  quoting  and  adopting 
definition  in  Webst  Diet). 

Of  AssodatiOA  or  orKaHisatioA 

The  word  'Identity,"  when  applied  to  as- 
sociations or  organizations  formed  by  agree- 
ments between  individuals,  means  the  dis- 
tinctive thing  or  entity,  dependent  on  the  re- 
lations formed  and  which  has  only  a  legal  ex- 
istence;   and  the  legal  creation,  while  the 
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result  of  a  compact  in  some  form  among  the 
contracting  parties,  has  an  existence  distinct 
from  the  individual^  composing  ft  Clark  r. 
Brown  (Tex.)  108  S.  W.  421,  439. 


Of 

See  Idem  Sonans. 

In  order  to  apply  the  evidentiary  rule 
that  "Identity  of  names"  Is  prima  facie  evi- 
dence of  identity  of  persons,  the  names  must 
be  in  fact  identical,  and  this  identity  must 
extend  to  the  Christian  names ;  mere  identi- 
ty of  initials  not  being  sufficient.  A  marriage 
certificate  showing  that  George  W.  Bowman, 
of  Haleystown,  Md.,  then  25  years  of  age, 
was  married  to  Catherine  McGranagan,  of 
East  Harrisburg,  Pa,,  did  not  prove  that  such 
persons  were  Identical  with  Q.  Walter  Bow- 
man, of  Hagerstown,  Md.,  who  at  that  time 
was  27  years  of  age,  and  Catherine  Bowman^ 
n6e  McGranagan,  who  then  actually  lived  in 
Hagerstown.  Bowman  v.  Little,  61  AtL  223, 
226,  101  Md.  273. 

Of  patent 

Formal  'identity" .  of  claims  is  not  nec- 
essary to  constitute  "identity"  of  a  United 
States  and  a  foreign  patent,  within  the  pur- 
view of  Rev.  St.  {  4887,  providing  that  no  per- 
son otherwise  entitled  shall  be  deprived  from 
receiving  a  patent  for  his  invention  or  discov- 
ery by  reason  of  its  having  been  first  patent- 
ed by  the  inventor  or  his  representatives  in  a 
foreign  country,  unless  the  application  for 
the  foreign  patent  was  filed  more  than  seven 
months  prior  to  the  filing  of  the  application 
in  this  country,  in  which  case  no  patent  shall 
be  granted  in  this  country,  but  substantial 
Identity  of  the  invention  as  governed  by  the 
claims  is  sufficient.  United  Shoe  Machinery 
Co.  V.  Duplessis  Shoe  Machinery  Co.,  148  Fed. 
31,34. 

Of  time 

When  there  Is  no  date  aflSbted  to  a  guar- 
anty, so  that  it  is  left  uncertain  whether  it 
was  written  after  the  instrument  guaranteed 
was  executed  and  delivered,  parol  proof  may 
be  admitted  to  show  'identity  of  time";  that 
is  to  say,  that  the  guaranty  was  written  and 
signed  at  the  time  of  the  execution  and  deliy* 
ery  of  the  note.  Klosterman  v.  United  Elee* 
trie  &  Power  Co.,  60  AtL  251,  252,  101  Md.  29. 

IDIOT— IDIOCY 

• 

An  'idiot"  or  natural  fbol  is  one  that 
hath  no  understanding  of  his  nativity,  and 
therefore  is  by  law  presumed  never  likely  to 
obtain  any.  A  man  is  not  an  "idiot"  if  he 
have  any  glimmering  of  reason,  so  that  he 
can  tell  his  parents,  his  age,  or  the  like 
common  matters.  An  *idiot"  is  a  natural 
fool  or  fool  from  his  birth :  a  human  bein^ 
in  form,  but  destitute  of  reason  or  the  ordi- 
nary intellectual  powers  of  a  man ;  a  fooUsh 
person;  one  unwise.  An  **idiot*'  is  one  hav- 
ing no  power  of  mind  whatever.    'Idiocy"  is 
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tbat  condition  of  mind  In  which  the  reflec- 
tive, or  all,  or  a  part  of  the  affected  powers 
are  either  wanting  or  manifested  to  the  least 
possible  extent.  "Idiocy"  is  tbat  condition  in 
which  a  human  creature  has  never  had  from 
birth  any,  or  the  least,  glimmering  of  reason, 
and  is  utterly  destitute  of  all  Intellectual 
faculties  in  which  man  In  general  Is  so  em- 
inently and  peculiarly  distinguished.  Hau- 
ber  V.  Leibold,  107  N.  W.  1042,  1044,  76  Neb. 
706  (citing  In  re  Owlngs,  1  Bland  [Md.]  370, 
17  Am.  Dec.  311;  Webster's  Diet;  BlckneU 
V.  Spear,  77  N.  Y.  Supp.  920,  38  Misc.  Rep. 
389 ;  Bouv.  Diet ;  quoting  and  adopting  defi- 
nition of  Blackstone,  cited  in  Clark  v.  Rob- 
inson, 88  111.  498,  502). 

In  a  prosecution  for  unlawfully  having 
carnal  knowledge  with  an  Idiot,  the  court  in- 
structed that  an  idiot  was  "a  natural  fool; 
a  fool  from  birth;  a  human  being  in  form 
but  destitute  of  reason  from  birth  and  of  the 
ordinar>'  intelle<;tual  power  of  man,"  as  the 
word  "fool"  is  defined  by  Webster  to  be  "one 
destitute  of  reason  or  of  the  common  powers 
of  understanding;  an  idiot;  a  natural;  a 
person  deficient  hi  Intellect;  one  who  acts 
absurdly  or  pursues  a  course  contrary  to  the 
dictates  of  wisdom,  one  without  judgment; 
a  simpleton;  a  dolt"  Held,  that  while  the 
words  "a  natural  fool,"  "a  fool  from  birth" 
might  well  have  been  omitted,  they  did  not 
prejudice  accused,  and  the  instruction  as  a 
whole  clearly  defined  the  term  "idiot,"  though 
It  might  be  more  aptly  defined  as  one  who  has 
been  from  birth  or  infancy  deficient  In  men- 
tal capacity,  and. destitute  of  the  ordinary  in- 
tellectual powers.  Sandefur  v.  Common- 
wealth, 137  S.  W.  504,  505,  143  Ky.  655. 

Imbebllity  diitlngiiiilied 

"Imbecility"  has  been  used  to  denote  dif- 
ferent grades  of  mental  weakness,  but  as  us- 
ed in  the  Code  (Civ.  Code  1895,  H  3267, 
3268),  in  respect  to  testamentary  incapacity, 
it  means  a  complete  or  total  Imbecility,  with 
which  is  being  contrasted  weakness  of  in- 
tellect less  tlian  tbat.  The  difference  be- 
tween "imbecility,"  as  thus  used,  and  "idio- 
cy" is  generally  said  to  be  that  the  latter  is 
congenital,  while  the  former  arises  from 
subsequently  causes,  such  as  old  age,  disease, 
or  accident  Slaughter  v.  Heath,  57  S.  E. 
69,  73,  127  Ga.  747,  27  L.  R.  A.  (N.  S.)  1. 


As  insane  person 

See  Insane — Insanity. 

IDLE 

See  Loiter,  Loaf,  and  Idle. 

The  word  "idle,"  used  in  a  fire  policy 
covering  a  manufacturing  plant,  refers  to  the 
stopping  of  the  machinery  and  mechanism  in 
general  by  which  the  manufacturer  is  affect- 
ed. Brehm  Lumber  Co.  v.  Svea  Ins.  Co.,  79 
Pac.  34.  35,  36  Wash.  520,  68  L.  B,  A.  109. 


ZX>IJB  AHD  DX80BDEBI.T 

The  neglect  by  a  married  woman  of  her 
duties  as  a  wife,  whether  she  is  supported  by 
her  husband  or  by  some  other  person,  may 
constitute  criminal  idleness,  as  weU  as  her 
neglect  of  the  duty  of  earning  her  own  liv- 
ing. A  defendant  may  be  convicted  of  being 
an  "idle  and  disorderly"  person,  under  Pub. 
St  c.  207,  I  29,  including  as  such  "those  per- 
sons who  neglect  all  lawful  business,  and 
habitually  misspend  their  time  by  frequent- 
ing houses  of  ill  fame,  gaming  houses,  or 
tippling  shops,"  though  she  was  supported  by 
her  husband  or  some  other  person.  Com- 
monwealth V.  Tay,  48  N.  E.  1086,  1087,  170 
Mass.  192. 

IDLE  AND  INOPERATIVE 

Certain  mining  property,  consisting  of  a 
quartzmill,  hoist  building,  bunkhouse,  assay 
office,  and  other  buildings  necessary  and  con- 
stituting a  part  of  the  entire  system,  were 
Insured  against  fire.  The  policies  specified 
specific  amounts  upon  the  mill  and  contents, 
and  upon  the  other  buildings  and  their  con- 
tents, and  contained  the  following  warran- 
ties :  "Warranted  by  the  assured  that  at  all 
times  when  the  property  herein  described 
shall  be  idle  or  Inoperative,*  a  constant  day 
and  night  watchman  shall  be  kept  on  duty, 
provided  that.  If  such  property  be  idle  or  shut 
down  for  more  than  30  days  at  any  one  time, 
notice  must  be  given  to  this  company  and 
permission  to  remain  Idle  for  such  time  must 
be  indorsed  hereon,  or  this  policy  shall  Imme- 
diately cease  and  determine."  "This  entire 
policy,  unless  otherwise  provided  by  agree- 
ment indorsed  hereon  or  added  hereto,  shall 
h^  void  if  a  building  herein  described,  wheth- 
er Intended  for  occupancy  by  the  owner  or 
tenant,  be  or  beoOme  vacant  ojr  unoccupied 
and  so  remain  for  ten  days."  Held :  (1)  3^e 
property  described  in  the  policies  referred  to 
and  included  the  entire  system,  and  not  the 
particular  property  specified  as  the  "mill," 
which,  under  the  evidence,  was  not  shut 
down  and  "idle"  vrithln  the  meaning  of  the 
warranties.  Central  Montana  Mines  Co.  v. 
Fireman's  Fund  Ins.  Co.,  99  N.  W.  1120,  1122, 
92  Minn.  223. 

A  fire  poHcy  on  a  sawmill  and  electric 
light  plant,  requiring  that  at  all  times  when 
the  property  remained  "idle  or  inoperative" 
a  constant  day  and  night  watchman  should 
be  kept  on  duty,  and  that,  if  the  property 
was  idle  or  "shut  down"  for  more  than  30 
days  at  a  time,  permission  should  be  obtained 
and  indorsed  on  the  policy.  Held,  that  the 
words  "idle  or  Inoperative"  should  be  con- 
strued as  synonymous  with  "shut  down," 
to  mean  a  cessation  of  operation  from  the 
ordinary  running  of  the  plant,  and  not  mere- 
ly the  usual  shutting  down  for  the  night,  or 
over  Sunday,  or  on  a  holiday ;  and  hence  the 
policy  was  not  broken  by  the  Insured's  failure 
to  keep  a  watchman  on,  duty  while  the  plant 
was   temporarily  shut  down   over    Sunday. 
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Tillamook  Lumbeiing  Co.  ▼.  Liyerpool  &  Lon- 
don &  Globe  Ins.  Co.,  175  Fed.  508,  510. 

IDLER 

An  "idler"  is  a  loose  pulley  on  which  a 
power  belt  may  operate  when  not  used  to 
drive  the  machine  for  which  it  is  provided. 
Owensboro  Wagon  Co.  v.  Poling  (Ky.)  107  S. 
W.  264,  265;  McCreery  v.  Union  Roofing  & 
Mfg.  Co.,  U9  N.  W.  738,  739,  143  Iowa,  303. 

IF 

Under  a  will  directing  that  testator's  in- 
terest in  certain  property  should  be  divided 
between  two  person  named,  with  the  provi- 
sion that  if  either  should  die  his  share 
should  go  to  the  one  remaining,  if  both,  to 
E.  or  his  mother,  if  living,  and  then  to  E., 
the  first  two  persons  named  on  surviving 
the  testator  took  a  fee,  the  contingency  of 
their  death  being  referable  to  the  time  of 
testator's  death,  as  she  knew  the  devisees 
must  die  at  some  time,  and  when  she  used 
the  word  **if '  she  must  have  referred  to 
some  definite  time  or  occurrence.  Holmes 
V.   Stanhope,  66  Atl.   146,  147,  217  Pa.   63. 

Condition  imported 

"The  word  *if,*  in  legal  as  in  ordinary 
phraseology,  imports  a  condition."  In  re 
Alexander's  Estate,  85  Pac.  308,  309, 149  Cal. 
146,  9  Ann.  Cas.  1141. 

The  word  "if"  is  commonly  used  to 
express  a  condition  in  the  case  of  a  condi- 
tional limitation.  Matlock  y.  Lock,  73  N.  E. 
171, 178,  38  Ind.  App.  281. 

As  wlien 

The  word  "if*  in  a  will  may  be  con- 
strued to  mean  "when"  to  advance  the  ap- 
parent intention  of  the  testator;  and  words 
are  not  construed  as  importing  a  condition 
if  fairly  capable  of  another  interpretation, 
particularly  where  a  construction  of  the  lan- 
guage as  importing  a  condition  precedent  will 
defeat  the  plain  intention  of  the  testator. 
Hyde  ▼.  Rainey,  82  Atl.  781,  784, -233  Pa. 
540,  Ann.   Cas.  1913B,   726. 

Wliere  synonymoiis 

See  Where. 


The  phrase  **if  able,"  in  Rev.  St  c  18, 
f  51,  providing  that,  when  any  person  is 
affected  with  any  disease  or  sickness  danger- 
ous to  the  public  health,  the  local  board  of 
health  may  remove  him  to  a  separate  house 
and  there  care  for  him  at  his  charge,  if  able, 
relates  to  the  pecuniary  ability  of  the  par- 
ty at  the  time  the  expenses  were  incurred. 
Inhabitants  of  Greenville  v.  Beauto,  58  Atl. 
1026, 1027,  99  Me.  214. 

IT  Amr 

Where  the  court  expressly  directs  the  Ju- 
ry to  take  into  consideration  the  phj'slcal 
pain  and  mental  anguish,  "if  any,"  in  their 


determination  of  the  damages,  the  words 
quoted  are  to  be  read  and  implied  In  all 
parts  of  the  instruction.  Wells  v.  Missouri- 
Edison  Electric  Co.,  84  S.  W.  204,  207,  108 
Mo.  App.  607. 

The  words  "if  any,"  as  used  in  Pub.  Acts 
1003,  p.  338,  §  50,  authorizing  creditors  and 
stockholders  of  an  insolvent  corporation  to 
apply  to  the  court  for  the  appointment  of  a 
receiver,  and  empowering  the  court,  on  its 
being  satisfied  from  the  affidavits,  and  after 
such  notice  to  the  corporation,  if  any,  as  the 
court  may  prescribe,  to  proceed  to  hear  the 
proof  which  may  be  offered  by  the  parties, 
and  if  upon  such  hearing  it  appears,  eta, 
it  may  issue  an,  injunction  to  appoint  a' re- 
ceiver, may  have  reference  to  those  cases  of 
great  emergency  when  it  is  necessary  to  ap- 
point a  receiver  without  notice  in  order  to 
preserve  the  property  from  destruction,  but 
such  words  do  not  have  the  effect  to  dis- 
penib  with  notice  in  any  other  cases  than 
those  excepted  by  prior  decisions.  Ensley 
Development  Co.  v.  Powell,  40  South.  137, 
141,  147  Ala.  300. 

IF    BT    LAW    SUCH    BJSCORDINO    OB 
BEOISTEBINO  IS  REQUIRED 

The  words  "if  by  law  such  recording  or 
registering  is  required,"  in  the  Bankruptcy 
Act  of  1898,  defining  a  preference,  and  pro- 
viding that  the  four  months'  period  within 
which  a  transfer  of  proi)erty  of  the  character 
defined  shall  constitute  a  preference  shall 
not  expire  until  four  months  after  the  date 
of  the  recording  or  registering  of  the  trans- 
fer, if  by  law  such  recording  or  registering  is 
required,  must  mean  the  same  as  they  would 
if  the  words  "to  make  the  transfer  valid  as 
against  the  person  executing  it,"  or  "to  make 
the  transfer  valid  as  against  the  general 
creditors  of  the  person  executing  it,"  were 
added  after  the  word  "required."  The  word 
"required"  does  not  mean  the  same  as  '"per- 
mitted"  or  the  same  as  the  words  "required 
in  any  case  or  for  any  purpose."  In  re  Hunt, 
139  Fed.  283,  286. 

IF  DESIRED  BT  CREDITORS 

The  words  "if  desired  by  the  creditors 
thereof,"  in  a  will  by  a  member  of  a  firm 
giving  his  property  to  trustees  to  use  in 
securing  extension  or  payment  of  his  liabili- 
ties as  member  of  the  firm  or  as  indorser, 
providing  that  such  liabilities  are  intended 
to  be  chargeable  on  the  trust  estate  for  the 
full  amount  of  the  obligations  of  the  firm,  if 
desired  by  the  creditors,  means  if  the  credi- 
tors thereof  signify  such  desire  by  the  pres- 
entation of  their  claims  to  the  trustees. 
Smith  V.  Rhode  Island  Hospital  Trust  Co. 
(R.  I.)  67  Atl.  795,  796. 

IF  ESTABLISHED 

The  words  "if  established,"  in  an  In- 
struction that  it  is  contended  by  the  defend- 
ant here  that  at  the  time  of  the  commis- 
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sion  of  the  homicide  he  wa«  at  a  place  oth- 
er than  the  scene  thereof,  and  consequently 
that  it  was  impossible  that  he  should  have 
committed  the  same,'  this  particular  conten- 
tion constitutes  and  Is  termed  in  law  an  alibi 
and,  if  established,  is  a  perfect  refutation  of 
any  crime  charged,  did  not  make  the  in- 
struction insufficient  as  in  effect  telling  the 
jury  that  it  rested  with  the  defendant  to 
prove  that  contention  by  a  preponderance 
of  the  evidence,  but  the  words  should  be  con- 
strued to  mean,  as  they  were  manifestly, 
when  read  by  the  light  of  the  other  instruc- 
tions, so  intended,  that,  if  the  proof  in  favor 
of  the  contention  of  alibi  was  of  that  degree 
that  it  would  create  a  reasonable  doubt  of 
the  defendant's  guilt,  then  such  alibi  would 
be  established  and  the  accused  entitled  to  an 
acquittal  People  v.  Mar  Qln  Suie,  103  Pac. 
951,  958,  11  Cal.  App.  42. 

IF  FOR  ANT  BEA80H 

The  words  "if  for  any  reason"  are*gen- 
eraL  According  to  Lord  Bacon,  *'all  words, 
whether  they  be  in  deeds  or  statutes,  or  other- 
wise,  if  they  be  general  and  not  express  and 
precise,  shall  be  restrained  unto  the  fitness  of 
the  matter  and  person.'*  Where  plaintiff  sub- 
scribed money  for  reorganization  of  a  corpo- 
ration in  consideration  that  he  should  be 
given  the  position  of  business  manager,  and 
should  render  competent  and  efficient  serv- 
ices, and,  if  for  any  reason  he  should  not  be 
given  such  position,  the  other  parties  would 
purchase  his  stock,  the  words  "any  reason** 
mean  any  reason  other  than  the  plaintiff's 
failure  to  render  competent  and  efficient  serv- 
ice. Hall  V.  Hardaker,  55  South.  977,  979, 
980,  61  Fla.  267. 

IF  HIS  ABDRE88  18  XHOWH 

The  expression,  "if  his  address  is  known," 
in  Bev.  St.  1899,  (  10671,  providing  for  a 
warehouseman  giving  notice  by  mail  to  the 
owner  of  goods  stored,  if  hia  address  is 
known,  of  sale  of  the  goods  for  storage, 
means  if  his  address  is  known  or  could  be  as- 
certained by  reasonable  inquiry.  Ward  t. 
Moor  Transfer  &  Storage  Ck>.,  95  S.  W.  964, 
965, 119  Mo.  App.  83. 

IF  III  ANT  CASE 

The  claim  of  one  whose  title  under  a 
Mexican  land  grant  is  perfect  and  complete, 
and  who  is  therefore  not  bound  under  the 
act  of  March  3, 1891,  to  apply  to  the  court  oZ 
private  land  claims  for  confirmation,  is  not 
cut  down  to  the  extent  that  the  land  has 
been  patented  by  the  United  States  to  third 
parties,  because  he  appeared  and  prayed  con- 
firmation in  a  suit  brought  against  him  by 
the  United  States  under  the  authority  of  sec- 
tion 8  of  that  act,  to  remove  the  govern- 
ment's doubt  as  to  title  or  boundaries,  on  the 
theory  that  the  language  of  section  14,  giv- 
ing that  effect  to  such  patents  "if  in  any 
case"  it  shall  appear  that  the  lands  or  any 
part  thereof,  decreed  to  any  claimant  un- 


der the  act,  shall  have  been  sold  by  the 
United  States,  applies  not  only  to  the  pro- 
ceeding brought  by  the  claimant  himself  for 
confirmation,  but  also  to  the  proceeding  on 
behalf  of  the  government,  in  which  the  court 
is  to  determine  the  matter,  subject  to  all 
lawful  rights  adverse  to  the  claimant  or  pos- 
sessor, and  as  between  such  claimant  and 
possessor  and  any  other  claimant  or  pos- 
sessor, and  subject  in  this  respect  to  all  the 
applicable  statutory  provisions.  Blchardson 
V.  Ainsa,  31  Sup.  Gt  23,  24,  218  U.  S.  289,  54 
L.  Ed.  1044. 

IF  IT  APPfiAR8 

The  phrase  "if  It  api)ears,"  as  used  in 
Code  Civ.  Proc.  §  2623,  providing  that  if  it 
appears  to  the  surrogate  that  the  will  was 
duly  executed,  and  that  the  testator  at  the 
time  of  executing  it  was  in  all  respects  com- 
petent and  not  under  restraint,  it  must  be 
admitted  to  probate,  is  equivalent  to  a  re- 
quirement 'that  the  fact  of  competency  must 
be  established  by  sufficient  evidence.  In  re 
Goodwin's  Will,  88  N.  Y.  Supp.  734,  95  App. 
Div.  183. 

"Section  2623  of  the  Code  of  OvU  Pro- 
cedure expressly  provides  that,  *if  it  appears 
to  the  surrogate'  that  the  will  was  duly  ex- 
ecuted and  that  the  testator  at  the  time  of 
executing  it  was,  in  all  recqpecta,  compet^it 
to  make  a  will  and  not  nnder  restraint,"  then 
It  must  be  admitted  to  probate.  *'Tlie  phrase 
*if  it  appears  to  the  surrogate,'  as  used  in 
this  section,  implies  that  there  must  be  some 
evidence  given  tending  to  shqw  that  the  per- 
son who  made  the  will  was  competent  to  make 
it,  and  at  the  time  of  its  execution  not  under 
restraint  Evidence  is  the  only  way  by  which 
a  fact  can  be  made  *to  appear*  to  one  act- 
ing in  a  Judicial  capacity."  In  re  Schreib- 
er's  Will,  98  N.  T.  Supp.  483,  484,  112  App. 
Div.  495. 

IF  inSEDBD 

In  subscribing  for  corporate  stock,  de- 
fendant agreed  to  pay  the  sum  in  certain  in- 
stallments, beginning  on  the  call  of  the  board 
of  directors,  and  a  specified  amount  every  60 
days  thereafter,  *'if  needed,"  until  the  whole 
amount  was  paid.  The  prospectus  which 
was  made  a  part  of  the  contract  recited 
that  "$1  per  share  is  to  be  paid  at  the  time 
of  subscribing^  |1  per  share  at  the  call  of 
the  board  of  directors,  and  $1  per  share 
every  60  days  thereafter,  until  by  sale  of  the 
lots  of  the  company  such  payment  should 
be  declared  unnecessary  by  the  board  of  di- 
rectors." Held,  that  the  words  "if  needed" 
did  not  render  the  time  for  payments  indefi- 
nite. Williams  V.  Matthews,  48  S.  £.  861, 
862,  1Q3  Va.  180. 

IF  NO  AOHEEHEHT  18  REACHEB 

The  words  "if  no  such  agreement  Is 
reached,"  in  Laws  1901«  c.  466,  (  1436,  provid- 
ing for  condemnation  of  real  estate  if  no 
such  agreement  with  the  owners  thereof  is 
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reaehed,  implies  only  tb/Q  absence  of  agree- 
ment, and  an  attempt  to  acquire  the  prop< 
erty  by  purchase  is  unnecessary.  In  re  City 
of  New  York,  91  N.  X.  Supp.  987,  to2,  45 
Misc.  Rep.  184. 

IFlfOlVB 

The  words  **it  none,**  as  applied  to  a 
failure  of  issue,  mean  an  indefinite  failure 
of  issue;  and  so  where  testator,  dying  in 
1883,  devises  a  farm  to  his  son  W.  ajcid  his 
heirs,  and  'If  W.  has  no  heir"  to  F.  or  next 
nearest  kin,  the  quoted  expression  is  equiva- 
lent to  "if  W.  shall  die  without  Issue,"  and 
under  the  rules  of  construction  ezistii^  be* 
fore  Act  July  9,  1897,  imports  a  general  and 
indefinite  failure  of  issue,  so  that  W.,  the 
first  taker,  will  take  an  estate  in  fee  simple 
Horton  v.  McCaU,  82  Aa  472,  233  Pa.  405. 

IF  POSSIBIJB 

The  qualifying  phrase  **if  possible,"  in 
Gen.  SL  K  471,  472,  declaring  it  unlawful 
for  any  president,  director,  etc.,  or  other 
officer  of  any  banking  institution  to  receive 
deposits,  with  knowledge  that  the  bank  is 
insolvent,-  and  making  it  the  duty  of  every 
such  officer,  **if  possible,"  to  know  the  con- 
dition of  the  bank,  has  application  to  the  dis- 
covery of  wrong  conditions  by  reasonable 
examination,  and  does  not  serve  to  excuse 
the  want  of  all  examination  by  a  competent 
director.  In  short,  the  requirement  of  the 
statute  is  that  the  examination  must  be 
made,  and  must  be  of  such  a  character  as 
would  result  in  a  knowledge  of  the  condition 
of  the  bank  if  such  knowledge  could  possibly, 
within  the  range  of  reasonable  frequency 
and  thoroughness,  be  obtained.  Forbes  v. 
Mohr,  76  Pac.  827,  829,  69  Kan.  342. 

The  lexical  meaning  of  the  word  "possi- 
ble" is  "capable  of  being  done;  not  contrary 
to  the  nature  of  things'' ;  and  the  condition 
of  a  contract  providing  that  timber  should 
be  cut  the  first  winter,  'If  possible,"  as  ex- 
pressed in  the  words  "if  possible,"  is  to  be 
interpreted  with  reference  to  the  thing  to  be 
done,  the  cutting  and  removing  of  the  trees 
aa  timber.  Brown  v.  Bishop,  74  Aa  724,  729, 
105  Me.  272. 


The  words  **if  reasonable  ship,"  as  used 
in  a  telegram  to  a  buyer  of  cattle,  reading, 
'*If  reasonable  ship  tomorrow  four  to  six 
loads  marketers,"  meant  that  the  person  ad- 
dressed was  not  to  buy  unless  the  price  was 
in  his  Judgment  reasonable.  Western  Union 
Telegraph  Co.  v.  N.  Lehman  &  Bro.,  67  Atl. 
241,  242,  106  Md.  318,  14  Ann.  Cas.  736. 

IF  RESIDING  IN  THE  COUNTY 

T*e  words  "If  residing  in  the  county," 
as  nsed  in  Oiv.  Code  Prac  {  53,  providing 
that,  "If  defendant  be  of  unsound  mind  the 
summons  must  be  served  on  him  ahd  on  one 
of  the  following  named  persons,  if  residing 
in  the  county,  viz,:    ♦    ♦    ♦" — refer  to  the 


comity  where  defendant  is  wjien  .serye^t 
Bayne  v.  Stratton,  U5  S.  W,  728,  730,  131 
Ky.  494. 

IF  SATISFIED 

Domestic  Relations  Law,  Laws  1896,  p. 
227,  c.  272,  i  63,  provides  that  '^f .  satisfied" 
that  the  moral  and  temporal  interest  of  the 
child  will  be  promoted  thereby,  the  Judge  or 
surrogate  must  make  an  order  allowing  and 
confirming  an  adoption,  reciting  the  reasons 
therefor,  etc.  Held,  that  the  words  "if  satis* 
fied,"  at  the  beginning  of  the  section,  consti- 
tuted a  clear  grant  of  discretionary  power. 
In  re  Ward's  Estate,  112  N.  Y.  Supp.  282,  284, 
59  Misc.  Rep.  328. 


Under' a  statute  providing  that  the  words 
in  a  will  referring  to  death  or  survivorship 
relate  to  the  time  of  testator's  death,  unless 
possession  is  actually  postponed,  when  they 
must  be  referred  to  the  time  of  possession, 
a  provision  in  a  will  providing  that  testator's 
child,  *1f  she  remains  unmarried,"  should 
have  all  that  belonged  to  testator  refers  to 
the  date  of  testator's  death  In  re  Alexan- 
der's Estate,  85  Paa  308,  309,  149  Cal.  146, 
9  Ann.  Cas.  1141. 

IF  SURVIVING 

The  words  **if  surviving,*^  relating  to 
the  beneficiary  in  a  life  insurance  policy,  did 
not  change  the  nature  or  character  of  the  in* 
terest  of  the  beneficiary  as  long  as  the  bene* 
ficiary  lived,  but  only  affected  the  question 
of  who  was  entitled  to  the  money  in  case  the 
beneficiary  died  before  the  assured.  Where 
a  particular  person  is  named  in  a  policy,^ 
without  any  such  or  similar  words  of  quali- 
fication, the  interest  of  the  beneficiary  is  a 
vested  Interest;  and  this  being  so,  if  the 
beneficiary  dies  before  the  assured,  that 
vested  interest  passes  to  the  legal  represen- 
tatives of  the  owner  of  such  vested  interest, 
and  the  Interest  is  not  divested  or  impaired 
by  reason  of  the  death  of  the  beneficiary. 
Where  a  Uf e  policy  provided  that  it  was  to 
be  paid,  upon  the  death  of  the  insured,  to  his 
daughter,  "if  surviving,"  if  not,  to  his  legal 
representatives,  •  the  daughter  had  a  vested 
interest  upon  the  issuance  of  the  policy,  lia- 
ble to  be  defeated  by  the  happening  of  a  con- 
.dltion  subsequent;  and  the  legal  representa- 
tives had  a  contingent  interest,  depending 
upon  the  divestiture  of  tjie  daughter's  vested 
interest,  which  they  were  required  to  prove 
before  they  were  entitled  to  the  proceeds  of 
the  policy.  United  States  Casualty  Co.  v. 
Kacer,  69  S.  W.  370,  373,  169  Mo.  301,  58  L, 
R.  A.  436,  92  Am.  St.  Rep.  641  (citing  Cent 
Dig.  p.  2391,  S  1470  et  seq.), 

IF  THEN  LIVING 

See  Then  Living. 

IF  TITLE  IS  TAKEN 

Defendant  then  not  having  title  to  cer- 
tain real   estate  contracted  with  a  broker 
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that  if  lie  sold  tbe  same,  tbe  broker  should  be 
entitled  to  receive  $150  commission,  "if  title 
is  taken."  Held,  that  the  phrase  quoted 
should  be  held  as  a  matter  of  law  to  refer  to 
the  taking  of  title  by  the  purchaser  obtained 
by  the  broker  and  not  to  the  taking  of  title 
by  defendants  from  the  person  from  whom 
they  were  to  derive  title.  Thlel  v.  Schon- 
zeit,  d3  N.  X.  Supp.  383,  384,  104  App.  Div. 
151. 

IF  TOU  FINB 

Instructions  are  predicated  upon  the  sup- 
position that  the  Jury  finds  certain  facts  to 
be  proved  or  disproved.  To  accomplish  the 
purpose  of  an  instruction,  the  formal  words 
*lf  you  shall  believe  from  the  evidence"  or 
''If  you  shall  find  from  the  evidence"  and  the 
like  are  employed  in  written  instructions  by 
trial  courts  to  direct  and  convey  to  the  minds 
of  the  Jury  that  they  are  to  found  their  find- 
ings on  the  particular  evidence  of  the  case, 
and,  to  require  them  to  directly  regard  the 
testimony  for  such  purposes,  the  use  of  the 
term  "if  you  so  find"  in  an  instruction  that 
"if  you  so  find  that  plaintiff  was  guilty  of 
contributory  negligence,"  etc.,  was  not  objec- 
tionable as  tending  to  lead  the  Jury  to  believe 
that  in  the  court's  opinion  the  evidence  es- 
tablished the  existence  of  certain  facts  or 
the  relative  weight  and  value  of  the  evidence 
upon  any  issue.  The  expression  is  a  formal 
use  of  words  obviously  intended  and  meaning 
to  direct  and  require  the  attention  of  the 
Jury  to  the  evidence  tending  to  prove  or  dis- 
prove the  particular  facts.  St.  Louis  South- 
western R.  Co.  of  Texas  v.  Cleland,  110  S.  W. 
122,  125,  50  Tex.  Civ.  App.  499. 

IF  WHEN 

The  words  "if  when,"  in  N.  Y.  Code  Cr. 
Proc.  I  143,  relating  to  limitations  and  pro- 
viding that,  "if  when"  a  crime  is  committed 
the  defendant  is  out  of  the  state,  an  indict- 
ment may  be  found  within  the  term  therein 
limited,  etc.,  show  that  the  paragraph  is  a 
dependent  sentence,  depending  upon  some- 
thing that  has  preceded  it  to  determine  its 
meaning,  and  is  to  be  construed  with  section 
142,  providing  terms  of  limitation.  People 
V.  Sewell,  107  N.  Y.  Supp.  382,  384,  56  Misc. 
Rep.  250. 

IGNORANCE 

"Ignorance"  is  lack  of  knowledge.  Scott 
V.  Ford,  80  Pac.  899,  900,  45  Or.  531,  68  L.  R. 
A.  469  (quoting  Bouv.  Law  Diet.). 

IGNORANCE  OF  FACT 

"Ignorance  of  fact"  is  the  want  of  knowl- 
edge of  the  fact  in  question.  Ignorance  of 
fact  must  be  excusable;  that  Is,  it  must  not 
arise  from  the  intentional  neglect  of  the  par- 
ty to  investigate  them.  An  error  of  fact 
takes  place  either  when  some  fact  which 
really  exists  is  unknown,  or  some  fact  is 
supposed  to  exist  which  really  does  not  exist  ^ 


This  has  been  denominated  **ignorantia  tSLC- 
ti,*'  thus  indicating,  in  practical  effect  at 
least,  that  an  error  of  fact  and  an  Ignorantla 
fact!  are  substantially  one  and  the  same 
thing.  Scott  V.  Ford,  80  Pac.  899,  900.  45  Or. 
531,  68  L.  R.  A.  469  (quoting  and  adopting 
Bouv.  Law  Diet.;  Mo  watt  v.  Wright  [N.  Y.] 
1  Wend.  355,  360,  19  Am.  Dec.  508 ;  Hurd  ▼. 
Hall,  12  Wis.  135,  138). 

IGNORANCE  OF  ULVT 

See,  also,  Knowledge  of  the  Law. 

The  maxim,  "Ignorantia  Juris  neminem 
ezcusat,"  does  not  apply  to  a  matter  of  law 
arising  on  the  doubtful  construction  of  a 
grant  New  York  &  Cleveland  Gas  Coal  Go. 
y.  Graham,  75  AtL  657,  660,  226  Pa.  34& 

**It  is  a  common  maxim,  familiar  to  all 
minds,  that  'ignorance  of  the  law'  will  not 
excuse  any  person,  either  civilly  or  crimi- 
nally." Barlow  v.  United  States,  7  Pet  404; 
411,  8  L.  Ed.  728. 

The  maxim  "Ignorance  of  the  law  excus- 
es no  one"  has  not  been  applied  in  Kentucky 
with  the  rigor  that  it  has  been  applied  else- 
where, and  the  doctrine  has  never  been  car- 
ried further  than  that  where  one  pays  money 
under  a  mistake  as  to  his  legal  liability 
therefor,  which  in  law,  honor,  or  conscience 
ought  not  to  be  retained,  it  ought  to  be  re- 
covered back.  A  widow  who  is  given  any- 
thing  by  her  husband's  will  must  renounce 
it  within  one  year  from  probate  unless  tbe 
time  be  extended  by  the  chancellor,  or  she 
will  be  deemed  to  have  accepted  its  provi- 
sions and  precluded  from  claiming  Ber  dotal 
or  distributive  share  of  the  estate,  thongli 
she  may  have  been  Ignorant  of  her  rights. 
Logsdon  V.  Haney  (Ky.)  74  S.  W.  1073, 

"Ignorantia  legts  neminem  excnsat^'  is 
a  rule  of  necessity  and  is  limited  In  its  scope 
by  the  reason  of  it  Such  reason  is  that 
otherwise  mere  Ignorance  in  fact  of  the  la^v 
would  furnish  immunity  from  punishment 
for  violation  of  the  Criminal  Code  and  im- 
munity from  liability  for  actual  loss  for  vio- 
lations of  personal  and  property  rights.  Top- 
olewski  V.  Planklnton  Packing  Co.,  126  N.  Vf. 
554,  561,  143  Wis.  52. 

"it  would  be  impossible  to  administer  the 
law  if  ignorance  of  its  provisions  were  a  de- 
fense thereto.  There  are  cases,  undoubtedly, 
where  ignorance  of  the  law,  united  with 
fraudulent  conduct  on  the  part  of  others,  or  ^ 
mistakes  of  fact  relating  thereto,  will  be  re- 
garded as  a  defense,  but  there  must  be  some 
element,  other  than,  a  mere  mistake  of  law, 
which  will  afford  an  excuse.  In  addition 
there  ought  to  be  no  negligence  in  attempting 
to  discover  the  facts."  Uterm^le  v.  Nor- 
ment,  25  Sup.  Ct  291,  197  U.  S.  40,  55,  49  Lk 
Ed.  655,  3  Ann.  Cas.  520. 

"Ignorance  of  a  fact  may  sometimes  be 
taken  as  evidence  of  a  want  of  criminal  in- 
tent, but  not  ignorance  of  the  law."    Bey- 
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nolds  V.  United  SUtes.  98  U.  S.  145,  167,  25 
L,  Ed.  244. 

lONO&ANT 

In  law,  the  name  of  a  person  consists 
of  one  given  name  and  one  surname;  the 
two,  using  the  given  name  first  and  the  sur- 
name last,  constituting  such  person's  legal 
name;  and  to  be  ignorant  of  either  the 
given  or  surname  is  to  be  ignorant  of  the 
person's  name  within  Code  Civ.  Proc  §  148, 
providing  that  when  plaintiff  shall  be  igno- 
rant of  the  name  of  a  defendant,  such  de- 
fendant may  be  designated  in  any  pleading 
or  proceeding  by  any  name  and  description, 
and  that,  when  his  true  name  is  discovered, 
the  pleading  or  proceeding  may  be  amend- 
ed accordingly,  and  that  plaintiff  must  state 
in  the  verification  of  his  petition  that  he 
could  not  discover  the  true  name,  and  the 
summons  must  contain  the  words  "real  name 
unknown"  and  a  copy  thereof  be  personally 
served  upon  defendant  McNamara  v.  Gun- 
derson,  131  N.  W.  183,  184,  89  Neb.  112, 

ILLEGAL— ILLEGALLY 

Where  the  law  prescribes  proceedings  to 
be  had  by  an  officer  or  tribunal  in  cases 
pending  before  them,  the  omission  of  such 
proceedings  is  to  act  "Illegally,"  or  if  the 
tribunal,  when  determining  matters  before  it 
•which  are  within  its  jurisdiction,  proceeds 
in  a  manner  contrary  to  law,  it  acts  *'llle- 
gally,"  but,  if  a  discretion  is  conferred  on 
the  tribunal,  its  exercise  cannot  be  illegal, 
nor,  if  it  is  clothed  with  authority  to  decide 
on  facts  submitted  to  it,  can  its  decision  be 
illegal,  whatever  it  may  be,  if  the  subject- 
matter  and  the  parties  are  within  its  juris- 
diction. Iowa  Loan  &  Trust  Co.  v.  District 
Court  in  and  for  Polk  County,  127  N.  W. 
1114,  1116,  149  Iowa,  66, 

If  a  tribunal,  when  determining  matters 
within  its  jurisdiction,  proceeds  contrary  to 
law,  it  acts  "illegally,"  within  Code,  §  4154, 
so  that  certiorari  will  lie;  but  if  a  discre- 
tion is  conferred  upon  the  inferior  tribunal, 
its  exercise  cannot  be  illegal.  Finn  v.  Win- 
neshiek Dist  Court,  123  N.  W.  1066,  1068, 
145  Iowa,  157. 

Under  Rev.  St  1895,  art,  3397,  empower- 
ing any  court  of  competent  jurisdiction  to 
adjudge  a  local  option  election  to  be  void 
when  it  is  made  to  appear  from  the  evidence 
that  the  election  was  "illegally  or  fraudu- 
lently conducted,"  an  election  was  "illegal- 
ly," though  not  "fraudulently,"  conducted 
where  a  sufildent  number  of  merely  Illegal 
votes  were  cast  to  affect  the  result.  Whaley 
V.  Thomason,  93  S.  W.  212,  214,  41  Tex.  Civ. 
App.  405. 

nXZIGAI.  ASSESSMENT 

The  "illegal  assessments"  for  which  a 
party  has  a  remedy  by  petition  under  the 
proYisions  of  section  1542,  Rev.  St*  are  as- 


sessments wherein,  independently  of  the  ex^^ 
ercise  of  a  discretion  as  to  value,  there  ap- 
pears error  In  matter  of  law,  the  remedy 
given  by  the  statute  does  not  extend  to  in- 
dividual assessments  made  by  a  tax  assessor 
where  the  alleged  illegality  is  confined  en- 
tirely to,  or  results  solely  in  an  excessive 
valuation  of  the  property,  whether  such  ex- 
cessive valuation  resulted  from  an  errone- 
ous exercise  of  judgment  as  to  value  or  from 
the  adoption  of  an  erroneous  principle  in 
placing  value..  Jaclcson  County  v.  Thornton, 
33  South.  291,  292,  44  Fla.  610  (citing  Shear 
V.  Commissioners,  14  Fla.  146). 

HiIiEGal     combinaxion     in     re- 
straint OF  TRADE 

A  resolution  of  the  New  York  Stock  Ex- 
change, a  voluntary  association  organized 
to  furnish  facilities  to  its  members  In  buy- 
ing and  selling  stocks  and  bonds  for  others 
on  commission,  which  prohibits  any  member 
from  transacting  any  business  with  or  for 
any  member  of  a  rival  exchange,  not  adopt- 
ed through  any  bad  motives,  but  to  protect 
its  own  interests,  is  not  an  "illegal  com- 
bination in  restraint  of  trade,"  in  violation 
of  Laws  1899,  p.  1514,  c.  690.  Heim  v.  New 
York  -Stock  Exch.,  118  N.  Y.  Supp.  691,  593, 
64  Misc.  Rep.  529. 

HiLegai*  contract 

Where  a  contract  under  which  a  munici- 
pality obtains  property  is  not  only  void,  but 
Is  prohibited  as  bad  in  itself.  It  is  illegal, 
being  an  agreement  with  an  unlawful  object, 
the  property  cannot  be  recovered  back,  as  in 
case  of  a  mere  void  contract;  but  a  contract, 
made"  by  the  town  council  of  Ft  Deposit  for 
the  purchase  of  property  for  about  $4,000, 
while  void  for  want  of  ratification  by  the 
electors,  under  Ft  Deposit  'Charter  (Acts 
1890-91,  pp.  594,  598;  Acts  1896-97,  pp.  972- 
974,  1265-1267),  providing  that  no  contract 
for  the  purchase  of  real  or  personal  property 
above  the  amount  of  $1,000  shall  be  valid 
without  ratification  of  the  electors.  Is  not  Il- 
legal, and  a  seller  may  in  appropriate  pro- 
ceedings recover  back  his  property.  General 
Electric  Co.  v.  Town  of  Ft.  Deposit,  56  South. 
802,   804,   174  Ala.  179. 

HXEOAI.  FEE 

The  term  "illegal  fees,"  as  used  in  a 
statute  providing  for  the  punishment  of  an 
officer  charging  and  collecting  illegal  fees, 
is  not  limited  to  fees  obtained  from  any 
specific  source  or  sources,  nor  that  are  charg- 
ed and  collected  by  an  ofilcer  who  is  author- 
ized by  law  to  collect  fees  for  specific  serv- 
ices, but  includes  also  illegal  fees  collected 
from  the  state,  county,  or  municipality  by 
a  public  ofllcer  for  private  gain,  as  well  as 
those  collected  from  a  private  individual. 
Skeen  v.  Craig,  86  Pac.  487,  491,  31  Utafti,  20. 

HXEGAL  OmCIAI.  ACT 

Any  illegal  official  act,  see  Any, 
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ZLI.EOAI.  VOTE 

The  phrase  'Illegal  votes/'  In  an  action 
to  contest  an  election,  alleging  generally  that 
'Illegal  votes"  were  cast  and  counted,  does 
not  sufficiently  show  why  the  votes  cast  were 
illegal,  as  to  whether  they  were  voted  by 
persons  who  were  not  residents  or  by  per- 
sons who  had  theretofore  voted  at  the  same 
election,  aiid  amounts  only  to  a  conclusion 
of  law,  and  the  pleader  should  state  the 
t&cta  from  which,  if  true,  the  court  can  say 
and  find  that  the  votes  were  Illegal  In  law. 
Robertson  v.  Board  of  Com*rs  of  Grant  Coun- 
ty, 79  Pac  97,  99,  14  Okl.  407. 

The  term  "illegal  votes,"  as  usM  in  Cal. 
Code  Civ.  Proc.  §  1111,  subd.  4,  authorizing 
an  election  contest  on  account  of  illegal 
votes,  clearly  includes  votes  cast  by  persons 
not  privileged  to  vote  and  votes  not  entitled 
to  be  counted  because  not  cast  in  the  man- 
ner provided  by  law,  and  it  is  equally  clear 
that  a  vote  is  not  illegal  because  of  the  com- 
mission by  the  candidate  or  the  election  olll 
cers  of  any  impropriety  or  offense,  without 
the  participation  of  the  voter.  Bush  v. 
Head,  97  Pac.  512,  514,  154  CaL  277. 

nXEOAUTT 

Illegality  is  predicable  of  radical  de- 
fects only,  and  signifies  that  which  is  contra- 
ry to  the  principles  of  the  law,  as  distinguish- 
ed from  mere  rules  of  procedure.  It  de- 
notes complete  defects  in  the  proceedings. 
State  T.  Norton,  48  S.  E.  464,  465,  69  S.  C. 
454. 

Ultra  Tires  distinsnislied 

**The  words  'ultra  vires'  and  •illegality* 
represent  totally  different  and  distinct  ideas. 
It  is  true  that  a  contract  may  have  both 
those  defects,  but  it  may  also  have  one  with- 
out the  othei^;  for  example,  a  bank  has  no 
authority  to  engage,  and  usually  does  not 
engage.  In  benevolent  enterprises.  A  sub- 
scription made  by  authority  of  the  board 
of  directors  and  under  the  corporate  seal  for 
the  building  of  a  church,  or  college,  or  an 
almshouse  would  be  clearly  ultra  vires,  but 
it  would  not  be  illegal.  If  every  corporator 
should  expressly  assent  to  such  an  applica- 
tion of  the  funds,  it  would  still  be  ultra 
vires;  but  no  wrong  would  be  committed, 
and  no  public  interest  violated.  So  a  man- 
ufacturing corporation  may  purchase  ground 
for  a  schoolhouse,  or  a  place  of  worship  for 
the  intellectual,  religious,  and  moral  im- 
provement of  its  operatives.  It  may  buy 
tracts  and  books  of  instruction  for  distribu- 
tion amongst  them.  Such  dealings  are  out- 
side of  the  charter;  but,  so  far  from  being 
Illegal  or  wrong,  they  are,  in  themselves, 
benevolent  and  praiseworthy.  So  a  church 
corporation  may  deal  in  exchange.  This,  al- 
though ultra  vires,  is  not  illegal,  because 
dealing  in  exchange  is,  in  itself,  a  lawful 
business,  and  there  Is  no  state  policy  in  re- 
straint of  that  business."     Arkansas  Valley 


ft  W.  R.  Co.  V  Farmers'  ft  Merchants*  Bank. 
96  Pac.  766,  767,  21  OkL  322. 

ILLEGITIMATE  ~ 


At  common  law  an  "illegitimate  child** 
was  the  child  of  no  one,  "filius  nullius,'*  or 
Alius  popuU,  not  even  entitled  to  a  name  un- 
less he  gained  one  by  reputation,  in  re 
Garr*s  Estate,  86  Paa  757,  760,  31  Utah,  57. 

In  Bums'  Ann.  St  1901,  i  2a30a,  which 
provides  that  an  illegitimate  child  or  chil- 
dren of  any  man  dying  intestate,  and  having 
acknowledged  such  child  or  children  during 
his  lifetime  as  his  own,  shall  inherit  his  es- 
tate, and  shall  be  deemed  to  be  the  heir  or 
heirs  of  such  intestate  in  the  same  manner 
as  if  such  child  or  children  had  been  legiti- 
mate, except  that  the  section  shall  not  apply 
where  the  father  left  surviving  legitimate 
children  or  descendants  of  legitimate  chil- 
dren, the  words  '^illegitimate  child  or  chil- 
dren" included  grandchildren  who  were  the 
lawful  descendants  of  such  illegitimate  child 
or  children,  so  that  where  the  father  of  a 
bastard  son  and  daughter,  both  of  whom  he 
had  duly  recognized,  died  without  legitimate 
children,  the  children  of  the  daughter,  who 
predeceased  the  father,  were  entitled  to 
share  with  the  son  in  the  father's  realty. 
Morin  V.  Holliday,  77  N.  E.  861,  863,  39  Ind. 
App.  201. 

M.  and  F.,  slaves,  cohabited  as  husband 
and  wife,  and  there  was  bom  to  them  J. 
Thereafter  M.  cohabited  with  H.,  a  slave, 
and  there  was  born  to  them  W.  and  S.  At 
a  still  later  date  M.  cohabited  with  P^  a 
slave,  and  there  were  bom  to  them  three 
children.  J.  alleged  that  his  modier  and  fa- 
ther, F.  and  M.,  lived  together  as  husband 
and  wUe  after  their  emancipation,  and  that 
he  thereby  became  their  legitimate  child. 
Gobbey'B  Ann.  St  1907,  f  4932,  provides  that, 
if  an  illegitimate  child  shall  die  intestate 
without  issue,  his  estate  shall  descend  to  his 
mother,  or,  in  case  of  her  decease,  to  her 
heirs  at  law.  Held,  that  W.  was  an  illegiti- 
mate child,  whose  estate  must  be  disposed 
of  as  such;  that  S.,  his  full  brother,  if  liv- 
ing, under  section  4932,  would  take  the  estate 
as  the  sole  heir  of  his  mother,  but  as  he 
was  not  living  his  children  represented  him 
and  took  as  his  representatives;  that  the 
children  born  to  M.  and  P.  were  without  in- 
terest in  the  estate;  and  that  J.,  the  child 
of  M.  and  P.,  was  .without  interest  in  the 
estate,  whether  legitimate  or  illegitimate. 
Speese's  Heirs  v.  Shores*  Estate,  116  N.  W. 
493,  494,  81  Neb.  593. 

As  issue 

See  Issue  (Descendants);   Lawful  Issua 

As  aezt  of  Ida 

See  Next  of  Kin. 


ILLEGITIMATB  CHILD 


937* 


ILLNESS 


See  Child-^Cblldren  (In  Wills). 

As  lieir 

See  Heirs. 

As  Idadred 

See  Kindred. 

ILL  FAME 

See  Houefe  of  111  Fame;  Keptited  Honee 
of  111  Fame. 

ILL-GOVERNED 

■ 

A  hoiise  Is  "Ill-governed/'  within  the 
meaning  of  the  statute,  creating  the  offense 
of  keeping  a  common,  Ill-go vemed,  and  dis- 
orderly house,  if  it  be  habitually  not  well- 
governed;  that  Is,  if  the  law  be  habitually 
not  there  observed.  Walt  v.  People,  104 
Pac.  89,  91,  46  Colo.  136. 

ILLICIT  COHABITATION 

"Illicit  cohabitation"  is  a  crime  at  com- 
mon law.  It  is  not  committed  by  a  single 
act,  or  even  occasional  acts,  of  intercourse. 
There  must  be  a  living  together.  This  liv- 
ing together  need  not  be  for  any  particular 
length  of  time,  even. a  single  day  has  been 
held  sufficient  But  there  must  be  a  cohab- 
itation, an  abiding  together.  There  must  be 
that  familiar  and  easy  relationship  between 
the  parties  which  characterizes  the  relation 
of  husband  and  wife.  If  this  relationship 
Is  shown,  no  matter  wfiat  other  may  also 
at  the  same  time  exist,  the  parties  are  guilty. 
The  question  always  is  upon  all  the  evidence 
whether  the  relationship  was  such  as  to  in- 
duce the  belief  that  they  were  dwelling  to- 
gether as  husband  and  wife,  each  receiving 
from  the  other  such  sexual  privileges  as 
usually  arise  out  of  that  relationship.  State 
T.  Oassida,  72  Pac.  522,  523,  67  Kan.  171 
felting  and  adopting  Hall  v.  State,  53  Ala. 
463). 

ILLINOIS  CLASSIFICATION 

Bee  Governed  by  Illinois  Classification. 

ILLNESS 

See  SedoiM  Illness;    Severe  lUness  or 
Sickness. 

"Illness,"  as  used  in  Pen.  Code  1895,  § 
964,  providing  that  the  Illness  of  counsel, 
when  there  is  but  one,  or  of  the  leading  coun- 
sel, when  there  is  more  than  one.  Is  a  suffi- 
cient ground  for  a  continuance,  is,  as  defined 
in  Century  Dictionary,  an  attack  of  sickness ; 
an  ailment ;  malady  or  disease.  **The  Illness 
of  counsel  contemplated  by  the  law  Is  spch 
a  physical  condition,  resulting  from  sickness, 
malady,  or  disease,  as  would  prevent  coun- 
sel from  properly  attending  to  his  duties  as 


such.  It  does  not  mean  any  mere  indisposi- 
tion, but  indisposition  of  such  character  as 
to  disqualify  a  person  from  the  discbarge 
of  those  delicate  and  responsible  duties  which 
devolve  upon  counsel  in  the  trial  of  a  case. 
The  determination  of  whether  such  an  ill- 
ness in  i^ct  exists  as  is  contemplated  by  the 
law  is  reposed  in  the  trial  judge  before  whom 
the  motion  for  a  continuance  is  made.  If 
the  counsel  who  is  ill  Is  absent,  evidence 
should  be  heard  as  to  his  condition,  and, 
where  the  condition  of  counsel  is  tn  ques- 
tion, the  court  ia  authorized  to  determine 
this  question  like  all  other  questions  of  fact 
submitted  to  its  decision.  If  counsel  who 
makes  the  motion  is  himself  present  in 
court,  making  and  urging  the  motion  in  his 
own  proper  person,  the  judge  v^ay  determine 
the  question  by  the  condition  of  counsel  as 
It  appears  to  him.  Especially  wpuld  this?  be 
the  case  where  counsel  had  been  engaged  for 
a  number  of  days  in  the  trial  of  other  cases 
before  the  same  judge,  who  was  thus  en- 
abled to  determine  by  a  trial.  In  the  nature 
of  a  trial  by  inspection,  whether  counsel's 
condition  on  the  day  the  motion  is  made  is 
essentially  different  from  what  it  was  on 
other  days  when  he  was  actively  engaged  in 
the  conduct  of  other  cases,  without  com- 
plaint as  to  physical  inability.  The  judge 
based  his  refusal  to  continue  the  case  upon 
the  ground  that  the  energy,  activity,  and 
general  appearance  of  counsel  at  the  time 
that  he  made  the  motion  was  such  as  to  im- 
press him  with  the  fact  that,  while  counsel 
might  have  been  laboring  un^er.  an  Indisposir 
tion  from  cold  and  work  in  the  othe^  casea, 
he  was  still  mentally  and  physically  compe- 
tent to  discharge  the  duties  incumbent  upon 
him  in  the  coming  trial.  The  judge  states 
that  this  impression,  made  at  the  time  th,^t 
tl^e  motion  was  made,  was  emphasized  and 
confirmed  by  the  able  manner  in  which  coun- 
sel conducted  the  case  through  a  tedious 
trial  of  three  days.  In  addition  to  this,  if 
the  statement  of  counsel  as  to  his  condition 
is  considered  in  its  entirety,  it  is  apparent 
that  he  was  not  ill  at  all  within  the  sense 
of  the  statute.  He  had  a  slight  cold,  proba- 
bly some  huskiness  in  his  voice ;  but  he  was 
suffering  under  no  attack  of  sickness,  dis^ 
ease,  or  malady,  within  the  meaning  of  the 
word  *illness'  as  it  is  ordinarily  understood. 
He  was  merely  tired,  and  this  condition  of 
body  and  mind  is  not  sufficient  to  postpone 
the  trial  of  a  case,  unless  it  reaches  the  point 
where  mind  and  body  are  so  exhausted  that 
the  duty  in  hand  'cannot  be  performed  with 
justice  to  those  to  whom  the  duty  is  due. 
All  who  have  ever  been  engaged  in  the  prac» 
tice  of  law  can  appreciate  that  counsel  very 
often  are  required  to  perform  their  duties 
when  they  are  physically  and  mentally  tired; 
but  the  business  of  the  courts  would  become 
blocked  if  such  a  condition  was  recogni;Eed 
as  a  ground  for  continuance,  when  the  tired 
condition  of  counsel  was  short  of  Qxhaustipii» 
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mental  or  physlcaL  During  a  term  of  court 
continuing  for  two  weeks,  counsel,  who  are 
engaged  in  every  case  that  is  tried  during 
that  time,  of  course  become  tired  and  more 
or  less  exhausted.  The  same  is  true  of  the 
judge  and  the  jurors,  and  all  others  upon 
whom  the  responsibility  of  the  administra- 
tion of  the  law  rests.  But  a  case  must  not 
be  postponed  on  account  of  the  physical  con- 
dition of  counsel  being  affected  by  the  work 
in  the  line  of  his  profession  or  otherwise, 
unless  the  physical  condition  brought  about 
by  the  work  is  such  that  further  effort  would 
imperil  his  health,  or  an  attempt  to  perform 
the  duty  under  the  circumstances  would  re- 
sult in  injustice  to  those  Interested  in  the 
performance  of  a  duty  owed  to  them.  This 
matter,  as  all  matters  relating  to  the  con- 
tinuance of  cases  upon  similar  grounds,  is 
addressed  to  the  discretion,  judgment,  and 
humanity  of  the  trial  judge,  and  nothing  ap- 
pears in  the  record  which  authorizes  us  to 
say  that  this  discretion  has  been  abused  in 
the  present  case."  Rawlins  y.  State,  52  S. 
B.  1.  11,  12,  124  Ga.  31. 

A  general  question  in  an  application  for 
life  insurance,  calling  for  information  con- 
cerning former  illnesses,  does  not  require  the 
disclosure  of  an  illness  of  a  trifling,  tempo- 
rary, or  unimportant  nature.  Gruber  v.  Ger- 
man Roman  Catholic  Aid  Soc.  of  Minnesota, 
129  N.  W.  581,  582,  113  Minn.  340. 

Illness,  when  applied  to  the  warranty 
of  an  insured  in  a  life  policy,  that  he  was  of 
sound  health,  and  had  never  had  consump- 
tion, means  a  disease  of  such  a  character  as 
to  affect  the  general  soundness  of  the  sys- 
tem, and  not  a  mere  temporary  indisposition 
which  does  not  undermine  and  weaken  the 
constitution.  Schofield's  Adm'x  y.  Metropoli- 
tan Ufe  Ins.  Co.,  64  Ati.  1107,  1110,  79  Vt 
161,  8  Ann.  Cas.  1152. 

Under  Civ.  Code,  i  3533,  which  states 
the  maxim  that  the  law  disregards  trifles,  an 
insurance  policy  was  not  invalidated  by  an- 
swers of  the  insured,  in  her  application,  that 
she  had  not  been  confined  to  her  house  by 
illness  or  consulted  a  physician  since  diild- 
hood,  though,  about  two  years  prior  to  the 
application,  she  had  been  confined  to  the 
house  by  an  acute  cold,  causing  suppressed 
menstruation  and  a  soreness  and  congestion 
of  the  womb,  at  which  time  a  physician  paid 
her  one  visit,  as  "illness"  contemplated  in  the 
application  is  a  disease  or  ailment  which 
affects  the  soundness  and  healthfulness  of 
the  system.  Poole  v.  Grand  Circle,  Women 
of  Woodcraft,  123  Pac,  349,  350,  18  Cal.  App! 
457. 

An  application  for  an  accident  policy 
warranted  that  insured  had  never  received 
indemnity  for  any  accident  or  "illness,"  ex- 
cept a  specified'  sum  for  a  sprained  ankle. 
He  had  in  fact  previously  had  an  operation 
for  Tronic  appendicitis  for  which  he  liad 


received  from  another  insurance  company  mn 
indemnity  of  $225  for  the  time  he  was  ab- 
sent from  his  work.  Held,  that  since  the 
term  'Illness"  is  defined  as  a  disorder  of 
health,  or  sickness,  meaning  a  disease,  or  ail- 
ment of  such  a  character  as  to  affect  tbe 
general  soundness  and  healthfulness  of  the 
system  seriously,  and  not  a  mere  temporary 
indisposition  which  did  not  tend  to  under- 
mine or  weaken  insured's  constitution,  wheth- 
er the  operation  for  chronic  appendicitis  was 
an  illness  within  shch  definition  was  for  the 
jury.  Miller  v.  Maryland  Casualty  Co.,  Id3 
Fed.  343,  349,  113  C.  C.  A.  267. 

The  word  "illness,"  as  used  in  a  ques- 
tion in  connection  with  an  application  for 
insurance,  "Give  full  particulars  of  any  ill- 
ness you  may  have  had  since  childhood/*  is 
open  to  interpretation.  No  man  ought  to 
give  lasting  regard  to  all  his  little  ailments, 
bruises,  aches,  and  pains.  He  cannot  fix 
them  in  his  memory  if  he  would.  They  do 
not  affect  the  risk  in  life  insurance^  and  the 
insuring  company  cares  nothing  about  them. 
Therefore  illness  clearly  means  something 
more  than  a  temporary  indisposition,  slight 
and  trivial  in  its  nature,  and  which  does  not 
really  affect  the  soundness  of  the  system, 
substantially  impair  the  health,  materially 
weaken  the  vigor  of  the  constitution,  or  se- 
riously derange  the  vital  functions.  Metro- 
politan Life  Ins.  Co.  v.  Brubaker,  96  Pac 
62,  64,  78  Kan.  146,  18  L.  R.  A.  (N.  S.)  362, 
130  AuL  St  Rep.  356,  16  Ann.  Cas.  267. 

ILLUSORY  APPOINTMENT 

"Where,  by  the  terms  of  an  instrument; 
a  power  is 'given  to  appoint  property  to  or 
among  certain  persons,  the  amount  that  each 
is  to  rec^ve  being  left  to  the  discretion  of 
the  donee  of  the  power,  and  where  none  of 
the  beneficiaries  can  be  excluded,  and  where 
a  m^e  nominal  share  is  appointed  to  one 
or  more  of  them,  such  an  appointment  is 
termed  *illusory.* "  The  doctrine  of  "illusory 
appointment**  will  not  be  adopted  to  inval- 
idate the  execution  of  a  iKiwer  of  appoint- 
ment under  which  merely  nominal  shares 
were  given  to  several  of  tbe  objects  of  the 
power  which  left  what  each  should  take  to 
the  donee^s  discretion.  Hawthorn  v.  Ulrich. 
69  N.  E.  885,  887,  207  111.  430  (quoting  and 
adopting  definition  in  1  Bout.  Law  IXct.  p. 
769). 

ILLUSTRATION 

See  Pictorial  Illustration* 

IMBECILE 

An  Imbecile,'*  as  the  term  Is  ordinarily 
used  and  understood,  is  one  who  is  mentally 
weak  rather  than  Insane.  Gaple  v.  Drew, 
78  Pac.  427,  429,  70  Kan,  136. 


IMBECILE 
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An  'Imbecile*'  is  defined  as  one  destitute 
of  strength  either  of  body  or  mind ;  one  who 
is  weak,  feeble,  impotent,  decrepit  "Imbe- 
cility" is  defined  as  the  quality  of  being  im- 
becile ;  feebleness  of  body  or  mind.  An  'Im- 
becile" is  neither  a  lunatic  nor  an  idiot. 
The  word,  however,  is  not  of  exact  mean- 
ing, and  imbecility  is  not  a  disqualification 
for  maJdng  a  will  providing  the  testator  has 
the  capacity  which  the  courts  require  and 
that  is  not  determined  by  any  mere  general- 
ization of  the  testator's  capacity,  but  is  to  be 
determined  from  his  acts  in  reference  to  the 
particular  business  in  hand.  McGown  v.  Un- 
derhin,  101  N.  Y.  Supp.  318,  816,  115  App. 
Div.  638.* 

"An  Imbecile*  Is  neither  a  lunatic  nor 
an  idiot.  He  is  defined  as  one  destitute  of 
strength  either  of  body  or  mind ;  one  who  is 
weak,  feeble,  impotent,  decrepit.  •  •  • 
It  is  not  a  word  of  esact  meaning.  •  ♦  • 
Imbecility,  as  distinguished  from  idiocy  or 
lunacy.  Is  usually  incident  to  extreme  age, 
and  is  generally  the  result  of  a  gradual  decay 
of  the  mental  faculties."  Barnes  v.  Water- 
man, 104  N.  Y.  Supp.  685,  691,  54  Misc.  Rep. 
392  (quotjng  and  adopting  definition  In  Mc- 
Gowan  v.  Underbill,  101  N.  Y.  Supp.  316,  115 
App.  Div.  642;  Messenger  v.  Bliss,  35  Ohio 
St  587,  592 ;  22  Cyc,  p.  1112). 

The  adjective  "imbecile,"  as  used  in  Pub. 
Acts  1895,  p.  667,  c.  335,  providing  that  no 
man  or  woman,  either  of  which  is  epileptic, 
imbecile,  or  feeble-minded,  shall  intermarry 
or  live  together  as  husband  and  wife  when 
the  woman  is  under  45  years  of  age,  is  used 
with  an  uncertain  meaning.  The  word  does 
not  clearly  indicate  an  idiot  or  a  person  non 
compos  mentis,  for  such  a  person  cannot  mar- 
ry by  reason  of  his  incapacity  to  give  the 
requisite  assent.  Does  the  Legislature  mean 
by  Imbecile  or  feeble-minded  person  one  who 
has  been  reduced  to  a  condition  of  imbecility 
or  feeble-mlndedness  through  epilepsy,  or  by 
an  epileptic  person  one  whose  disease  has 
taken  the  form  of  imbecility  or  feeble-mlnd- 
edness? It  is  suggested  that  the  Legislature 
had  in  mind  a  bodily  condition  which  often 
descended  from  parent  to  child.  The  provi- 
sions of  the  act  imply  this,  but  the  implica- 
tion extends  as  well  to  the  adjectives  "imbe- 
cile" and  "feeble-minded"  as  to  the  adjective 
"epileptic."  Gould  v.  Gould,  61  Atl.  604,  612, 
78  Conn.  242,  2  L.  R.  A.  (N.  S.)  531. 


See  Corporal  Imbecility. 

"Imbecility"  has  been  used  to  denote 
different  grades  of  mental  weakness,  but  as 
used  in  the  Code  (Civ.  Code  1895,  §|  3267, 
3268),  in  respect  to  testamentary  incapacity, 
it  means  complete  or  total  imbecility,  with 
which  is  being  contrasted  weakness  of  intel- 
lect less  than  that.  The  difference  between 
**imbecility,"  as  thus  used,  and  "idiocy"  Is 
generally  ^aid  to  be  that  the  latter  is  con- 


genital, while  the  f6rmer  arises  from  subse- 
quent causes,  sudh  aer  old  age,  disease,  or 
accident  Slaughter  v.  Heath,  57  S.  E.  69, 
73,  127  Ga.  747,  27  L.  B.  A.  (N.  S.)  1. 

IMITATION 

See  Colorable  Imitation^ 

IMITATION  BUTTER 

The  words  "in  imitation  of,"  used  in  St 
1898,  I  4607c,  as  amended  by.  Laws  1901»  p. 
185,.  c.  1^1,  making  it  an  offense  to;  sell  cer- 
tain articles  "In  imitation  of  yellow  butter," 
imply  a  conscious  imitation  in  the  manufac- 
ture thereof.  Meyer  v.  State,  114  N.  W.  501, 
504^  134  Wis.  156, 14  U  R.  A.  (N.  S.)  1061. 

IMITATION  LAGE 

Collars  and  cuffs  composed  of  braids 
sewn  together  and  ornamented  with  cords 
and  threads  held  dutiable  as  "wearing  ap- 
parel ♦  •  •  in  imitation  of  lace,"  under 
Tariff  Act  July  24,  1897,  c  11,  f  1,  Schedule 
J,  par.  339,  30  Stat  181.  It  is  not  necessary 
that  articles  coming  within  this  provision 
should  be  imitation  lace  as  known  to  the 
trade.  United  States  v.  D.  S.  Hesse  ds  Bro., 
158  Fed.  407,  85  C.  C.  A.  517. 

IMITATION  MAIiT  I.IQUOB 

Te  sell,  give  away,  barter,  or  otherwise 
furnish  an  *lmitatlon"  or  "substitute"  for* 
malt  liquor  does  not  constitute  an  offense 
against  the  laws  of  Oklahoma,  unless  such 
imitation  or  substitute  contains  as  much  as 
one-half  of  1  per  centum  of  alcohol,  measur- 
ed by  volume.  E^  parte  Hunnlcutt,  128 
Pac.  179,  185,  7  Okl.  Cr.  213. 

IMITATION  MAPIiB  SUGAR 

Bev.  Laws,  c.  75,  §  16,  provides  that  no 
person  shall  sell  any  article  of  food  which  Is 
adulterated.  Section  17  defines  the  term 
"food"  to  include  all  articles,  simple,  mixed, 
or  compound,  used  In  food  or  drink  by  man, 
and  section  18  declares  that  food  shall  be 
deemed  adulterated  if  any  substance  has 
been  mixed  with  it,  so  as  to  reduce,  depre- 
ciate, or  injuriously  affect  its  quality, 
strength,  or  purity,  or  if  an  inferior  or  cheap- 
er substance  has  been  substituted  for  it  whol- 
ly or  in  part,  or  if  It  is  an  imitation  of  or 
sold  under  the  name  of  another  article,  but 
that  such  provisions  shall  not  apply  to  mix- 
tures or  compounds  not  injurious  to  health 
and  which  are  recognized  as  ordinary  arti- 
cles or  ingredients  of  articles  of  food,  if  ev- 
ery package  sold  or  offered  for  sale  is  dis- 
tinctly labeled  as  a  mixture  or  compound 
with  the  distinct  name  of  each  ingredient 
therein.  Held,  that  blended  maple  sugar 
"part  maple  and  part  granulated,"  itself  a 
well-known  article  in  the  trade  as  a  commer- 
cial unit  of  food  bought  and  sold  as  such, 
was  neither  an  adulterated  food  nor  an  imi- 
tation within  the  statute.    Adams  v.  New 
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England  Maple  Syrup  Co.,  d7  N.  E.  85,  86, 
210  Mass.  475. 

* 

nffTTATIOlf  PABOHMEMT 

Grease-proof  paper,  used  chiefly  for 
wrapping  meat,  butter,  lard,  and  other  olw- 
glnous  substances,  and  which,  though  it  can 
be  printed  upon,  is  not  suitable  as  printing 
paper  for  books  and  newspapers,  is  known 
as  **iniitation  parchment,"  and  is  not  duti- 
able as  priniing  paper  under  TarilT  Act  July 
24,  1687,  e.  11,  i  1,  Schedule  M,  par.  896,  30 
Stat  187.  Qermania  Importing  Oo.  y*  Unit- 
ed States,  142  Fed.  215; 


IMITATION  PaECIOVS  STONES 

''An  'imitation  of  precious  stone*  may 
be  a  manufacture  of  glass,  but  the  latter  is 
not  necessarily  an  imitation  of  a  precious 
stone,  or,  more  narrowly,  an  imitation  of  a 
precious  stone  within  the  meaning  of  a  tar- 
iff statute.  Every  resemblance  would  not 
make  such  imitation,  and  the  suggestion  of 
the  counsel  for  the  United  States  is  not  with- 
out its  w^ght,  that  the  capability  and  pur- 
pose of  setting  must  be  considered.**  United 
'States  ▼.  Morrison,  21  Sup.  Ot  196,  179  U. 
a  456,  461,  45  L.  Ed.  275. 

Pierced  imitation  pearls  are  dutiable  un- 
der Tariff  Act  July  24, 1897,  c.  11,  §  1,  Sched- 
ule N,  par.  408,  30  Stat.  189,  relating  to 
*'beads  of  all  kinds,  not  threaded  or  strung," 
rather  than  under  paragraph  435  (30  Stat. 
192),  as  imitations  of  precious  stones.  Unit- 
ed States  ▼.  Weinberg,  139  Fed.  1006. 

The  provision  in  Tariff  Act  July  24, 1897, 
c.  11,  f  1,  Schedule  N,  par.  435,  30  Stat  192, 
for  imitations  of  precious  stones,  held  to  cov- 
er imitation  whole  and  half  pearls,  includ- 
ing such  as  have  been  strung  on  wire  for 
.purposes  of  manufacture.  United  States  v. 
Weinberg,  139  Fed.  1006. 

The  provision  in  Tariff  Act  July  24, 
1897,  c.  11,  i  1,  Schedule  N,  par.  435,  30  Stat 
192,  for  imitation  precious  stones  not  ex- 
ceeding an  inch  in  "dimensions"  does  not 
exclude  stones  exceeding  an  inch  in  a  single 
dimension.  To  be  excluded  they  must  ex- 
ceed an  inch  in  more  than  one  direction. 
Albert  liorsch  ft  Go.  ▼.  United  States,  146 
Fed.  379,  76  O.  0.  A.  651. 

Lenses  not  ground  and  i>olished  but 
molded  to  a  spherical  form  are  dutiable  un- 
der Tariff  Act  July  24,  1897,  c.  11,  §  1.  Sched- 
ule B,  par.  109,  30  Stat  158,  as  "imitation 
precious  stones."  United  States  v.  Robin- 
son, 140  Fed.  968,  969. 

IMITATION  ROSES 

Dutiable  as  artificial  flowers,  see  Arti- 
ficial Flowers. 

IMITATIOK  SII.K 

Imitation  silk  yarn,  which  is  made  from 
cotton  waste,  subjected  to  a  chemical  pro- 
cess, whereby  it  loses  its  identity  as  cotton. 


and  which  resembles  silk  yam  in  quality* 
texture,  and  use,  is  held,  by  virtue  of  tlie 
similitude  clause  in  section  7,  Tariff  Act  Jti* 
ly  24,  1897,  c.  11,  30  Stat  205,  to  be  dutiable 
at  the  rate  applicable  to  silk  yam,  under 
paragraph  385  of  said  act  (chapter  11,  f  1» 
Schedule  L,  30  Stat  185).  All  yams  of  tbls 
character,  whether  made  from  silk  waste  or 
from  cotton  waste,  are  known  as  'Imitation 
silk,"  and  the  fabric  woven  therefrom  is 
known  as  "nearsilk."  Von  Bernuth  r.  Unit- 
ed States,  133  Fed.  800,  801. 

IMMATERIAL 

See  Irrelevant,  Inunaterial,  and  Incom- 
petent 

"Immaterial"  la  defined  by  Webster  to 
mean  ^Unimportant,"  **without  weight  or  sig- 
nificance." Faulkner  t.  Bridget,  86  S.  'W. 
483,  484,  110  Mo.  App.  877. 

The  words  "material**  and  **not  mate- 
rial" are  absolutely  contradictory  in  that 
they  exclude  all  middle  ground  and  together 
include  eyerything  thinkable.  Bennett  v. 
Ware,  61  S.  E.  546,  550,  4  Ga.  App.  293  C^is* 
senting  opinion  by  Powell*  J.). 

IM ICATEltlAXi  AI<I.EOATIOK 

Concerning  the  rule  wh^ch  governs  ^hat 
may  be  termed  "immaterial  allegationK,**  and 
distinguishes  them  from  mere  surplusage,  it 
is  said  that:  "The  statement  of  Immaterial 
or  irrelevant  matter  or  allegations  is  not 
only  censured,  as  creating  unnecessary  ex- 
pense, but  also  frequently  affords  an  ad- 
vantage to  the  opposite  party,  either  by  af- 
fording him  matter  of  objection  on  the 
ground  of  variance,  or  as  r^idering  it  in- 
cumbent on  the  party  pleading  to  adduce 
more  evidence  than  woulu  otherwise  have 
been  necessary.  It  is  therefore  of  the  great- 
est importance  in  pleading  to  avoid  any  un- 
necessary statement  of  facts,  as  well  as  pro- 
lixity in  the  statement  of  those  which  may 
be  necessary.  If  a  party  take  unto  himself 
to  state  in  pleading  a  particular  estate, 
where  it  waa  only  required  of  him  that  he 
should  show  a  general  or  even  a  less  estate, 
title,  or  inteieat,  the  adversary  may  traverse 
the  allegation,  and,  if  it  be  untrue,  the  party 
will  fall."  1  Chit  PI.  p.  325,  i  252.  The 
meaning  of  "immaterial"  is  that  the  thing 
pleaded  is  unnecessary  to  plaintifTs  action ; 
that  he  could  have  succeeded  without  refer- 
ence thereto;  but,  when  he  sees  fit  to  set 
forth  such  matter,  th^i  it  becomes  materiaL 
It  is  an  immaterial  thing  made  material  by 
the  act  and  choice  of  the  pleader.  Dunlap 
V.  Kelly,  78  S.  W.  '664-666,  105  Mo.  App.  1. 

IMMATERIAX.  MATTBR 

The  phrases  "immaterial  matters"  and 
"collateral  attendant  facts"  are  primarily 
not  absolutely  synonymous,  for  collateral  at- 
tendant facts  may  be  material;  but,  ^vhen 
used  in  an  instruction^  where  the  phrase 
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"coQatenil  attendant  fiacts^  iA  placed  in  an- 
tithesis to  the  phrase  "material 'facta,**  theT 
by  every  fair  rule  ot  constractlQn  become 
for  the  nonce,  eqnlvalent  in  meaning. 
Blanchard  v.  State,  e9  S.  E.  813,  8  Qa.  App. 
419. 

IMMEDIATE 

See  Within  Immediate  KnoTi^edge* 
See,  also,  Remote — Remoteness. 

The  word  'Immediate,"  strictly  con- 
straed^  excludes  all  intermediate  tilme.  It 
has  bei»i  held  to  mean  "within  sudi  conveni- 
ent time  as  is  required  for  doing  the  thing." 
Inhabitants  of  Robbinston  v.  Inhabitants  of 
Usbon,  40  Me.  287,  28& 

The  conditioin  precedent  on  which  one 
who  has  made  a  contract  of  sale  of  groceries 
accepts  the  buyer's  offer  to  cancel  the  coii« 
tract  and  turn  the  goods  over  to  anotlwr, 
that  he  have  an  ''immediate"  wire  routing,  is 
not  performed  by  the  sending  of  a  telegnun 
after  a  day  had  elapted.  Van  Camp  Pack* 
ing  Co.  V.  Smith,  Rouse  &  Webster,  61  AtL 
284,  286,  101  Md.  560. 

A  policy  indemnified  a  telephone  com- 
pany against  damages  to  any  person  not  em- 
ployed by  the  assured  from  the  operation  of 
the  telephone  plant  It  was  stipulated  that 
the  policy  should  not  cover  loss  from  liabil- 
ity for  injuries  suffered  otherwise  than  dur- 
ing "the  immediate  doing  of  the  work  of 
construction."  The  telephone  company  while 
putting  up  a  line  trimmed  a  tree  on  the  land 
of  a  third  person.  The  owner  refused  to  per- 
mit the  trimming  of  the  remaining  trees  un- 
less the  Ixee  already  cut  was  trimmed  as  he 
desired.  While  the  employ^  of  the  tele- 
phone company  were  tilmming>  the  tree  a 
person  not  employed  by*  the  company  was 
accidentally  killed,  and  the  telephone  com- 
pany was  compelled  to  pay  for  his  death. 
Held,  that  the  accident  happened  during 
*«the  immediate  doing  of  the  woric  of  con- 
struction," and  the  indemnity  company  was 
liable.  Camden  &  Atlantic  Telephone  Co. 
V.  United  States  Casualty  Oa,  76  AtL  1077, 
1078,  227  Pa.  242. 

As  direot 

See  Direct 


Under  Insolvency  Act  (St.  1880,  p.  83,  c, 
87),  I  7,  providing  that  a  copy  of  the  order 
adjudicating  one  insolvent  and  appointing  a 
time  and  place  for  a  meeting  of  creditors 
shall  be  served  "forthwith"  by  mail  on  all 
creditors,  proof  that  the  order  was  mailed 
four  days  after  its  making,  but  prior  to  the 
first  publication  thereof  in  a  new^aper,  and 
more  than  SO  days  before  the  titne  fixed 
for  the  creditors'  meeting,  shows  a  compli- 
ance with  the  statute;  the  term  **forthwith," 
like  the  term  'Immediate,"  not  being  constru- 
ed as  a  time  immediately  succeeding,  without ' 


fan  IntervaL  Kewlove  v.  Mercantile  Trust 
Co.  of  San  Francisco,  106  Pac.  871,  076,  166 
GaL  667. 

As  word  of  oansation 

In  an  accident  policy  agi^eing  to  pay  a 
certain  indemnity  for  the  immediate  continu- 
ance and  total  loss  of  time  necessarily  re- 
sulting from  injuries,  the  word  'Immediate" 
will  b^  construed  as  applying  to  causation, 
and  not  to  time.  Pacific  Mat  Life  Ins.  Co. 
V.  Branham,  70  N.  E.  174,  176,  34  Ind.  App. 
243. 

Proximate  synonymous 

*Tioximate"  is  synonymous  with  "im- 
mediate." Tetas  &  P.  R.  Co.  v.  Coutourie, 
136  Fed.  465,  478,  68  a  C.  A.  177  (citing  And. 
Law  Diet  155). 

The  words  •  "proximate"  and  "immedi- 
ate'' are  synonyms  and  are  each  the  anto- 
nym of  "remote."  Herke  v.  St  Louis  & 
&  F.  R.  Co,  125  S.  W.  822,  828,  141  Mo. 
App.  618. 

In  instructions  as  to  the  causal  connec- 
tion between  defendant's  negligence  and 
plalntlfTs  injury,  the  use  of  the  word  "di- 
rect," instead  of  tJie  word  "proximate,"  is 
not  error;  the  word  **proximate"  being  syn- 
onymous with  "direct"  and  "immediate."  Sl- 
vertson  v.  City  of  Moorhead,  188  N.  W«  674, 
675,  119  Minn.  467. 

IMMEDIATE  AMENDMENT 

In  the  statute  providing  that,  where  the 
variance  is  not  material,  the  court  may  direct 
the  fact  to  be  found  according  to  the  evi- 
dence, or  may  order  an  immediate  amend* 
ment,  without  costs,  the  words  "immediate 
amendment,"  by  necessary  implication,  ex- 
clude the  necessity  for  service  and  further 
hearing.  Maionchl  v.  Nicholini,  82  Pac.  1052, 
1053,  1  Cal.  App.  690. 

IMMEDIATE  CAUSE 

In  an  action  for  wrongful  death,  the 
cburt*s  use  of  the  words  'Immediate  and 
proximate  cause"  in  an  instruction  submit- 
ting, plaintiff's  theory  of  the  case  was  not 
objectionable,  since  the  words  'Inmiediate" 
and  "proximate"  were  synonyms  and  the 
antonym  of  "remote" ;  the  word  "proximate," 
when  connected  with  the  word  "immediate," 
being  readily  understood  by  the  jury.  Herke 
V.  St  Louis  A  S.  F.  Ry.  Co.,  125  S.  W;  822, 
823,  141  Mo.  App.  613. 

Under  the  maxim  that  It  were  infinite 
for  the  law  to  judge  the  causes  of  causes,  and 
their  Impulsions,  one  of  another,  therefore  it 
contenteth  Itself  with  the  Immediate  cause, 
and  judgeth  of  acts  by  that  without  looking 
to  any  further  degree,  the  term  'Immediate 
cause"  is  not  capable  of  perfect  or  general 
definition,  and,  even  if  it  had  an  ascertain- 
able logical  meaning  which  is  more  than 
doubtful,  it  would  not  follow  that  the  legal 
meaning  is  the  same.  Rodgers  v.  Missouri 
Pac.  Ry.  Co*,  88  Pac.  886,  75  Kan.  222,  10 
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li.  R.  A.  (N.  8.)  658,  121  Am,  St  Rep.  4ie, 
12  Amu  Caa.  441 

IMMEDIATE  COKSEQUENCES 

"For  the  purpose  of  dyil  liability,  those 
consequences,  and  those  only,  a,re  deemed 
'immediate/  'proximate,'  or  'natural  and 
probable,'  which  a  person  of  average  compe- 
tence and  knowledge,  being  in  the  like  case 
with  the  person  whose  conduct  is  complained 
of,  and  having  the  like  opportunities  of 
observation,  might  be  exi)ected  to  foresee  as 
likely  to  follow  upon  such  conduct."  "This 
principle  is  commonly  expressed  in  the  max- 
im that  'a  man  is  presumed  to  Inteild  the 
natural  consequences  of  his  acts,'  or.  In  the 
terms  of  a  Judicial  statement,  'a  party  must 
be  considered,  in  point  of  law,  to  intend 
that  wMch  is  the  necessary  and  natural  con- 
sequence of  that  which  he  does.'"  Rodgers 
V.  Missouri  Pac.  R.  Co.,  88  Pac.  885,  75  Kan. 
222,  10  Ia  R.  A.  (N.  S.)  658,  121  Am.  St.  Rep. 
416,  12  Ann.  Cas.  441  (quoting  with  approval 
from  Pol.  Torts). 

IMMEDIATE  DEATH 

Rev.  St  ie03,  c.  89,  |  0,  giving  a  right  of 
action  for  wrongful  or  negligent  death,  is  de- 
signed to  cover  cases  of  immediate  death, 
which  includes  both  instantaneous  death  and 
death  preceded  by  total  unconsciousness  fol- 
lowing immediately  upon  the  accident,  ir- 
respective of  the  duration  of  such  uncon- 
sciousness. Perkins  v.  Oxford  Paper  Co.,  71 
Atl.  476,  480,  104  Me.  109. 


"Immediate  delivery,"  as  to  coal,  has  a 
trade  meaning  among  coal  shippers,  and 
means  during  the  current  month  In  which 
the  offer  is  made  and  accepted.  Feeley  v. 
Boyd,  76  Pac.  1029,  1030,  143  Cal.  282,  65  L. 
R.  A.  943. 

"Inunediate  delivery,"  as  used  in  a  stat- 
ute requiring  immediate  delivery  and  change 
of  possession,  while  not  requiring  a  delivery 
instanter,  requires  delivery  within  a  reason- 
able time  according  to  the  character  of  the 
property,  its  situation,  and  all  the  attending 
circumstances,  so  that  the  fact  that  the  sel- 
ler took  the  buyer  to  the  bam  10  days  after 
the  sale  and  pointed  out  the  property  to  him 
did  not  constitute  an  "immediate  delivery" 
within  such  requirement.  Guthrie  v.  Carney, 
124  Pac.  1045,  1048,  19  Cal.  App.  144. 

Determination  of  what  constitutes  "im- 
mediate change  and  delivery"  and  "actual 
possession,"  within  Rev.  St  1887,  §  3021,  pro- 
viding that  a  sale  of  personal  property  is 
fraudulent  when  not  accompanied  by  an  im- 
mediate delivery  and  followed  by  an  actual 
and  continued  change  of  possession  of  the 
property  transferred,  is  not  governed  by 
any  fixed  rule,  but  is  purely  a  question  of 
fact  to  be  determined  by  the  jury,  or  the 
court  in  case  the  Jury  is  waived  from  all  the 


evidence  in  each  particular  case.    Rapple  y. 
Hughes,  77  Pac.  722,  725,  10  Idaho,,  338. 

Immediate  famii.y 

A  benefit  certificate  in  a  beneficial  as- 
sociation provided  that  the  society  would  pay 
to  the  beneficiary  named,  provided  he  was  the 
lawful  beneficiary  of  the  member  at  the  time 
of  his  death,  a  certain  sum  of  money.  The 
society's  charter  declared  that  its  purpose 
was  to  render  pecuniary  aid  to  its  members 
and  beneficiaries  in  the  following  order:  (a) 
To  such  person  or  persons  of  the  "immediate 
family"  of  the  member  as  by  him  designated ; 
(b)  to  such  persons  or  person,  in  default  of 
such  family,  of  the  blood  relatives  of  such 
member  as  by  him  designated;  and  (c)  in 
default  of  any  designation  by  the  member 
or  out  of  the  order  named,  to  such  family  or 
relatives  who  are  heirs  at  law,  eta  At  the 
time  decedent  became  a  member,  he  was  un- 
married and  resided  with  his  father,  whom 
he  named  as  his  beneficiary,  but  prior  to  his 
death  he  married  plaintiff,  established  a  new 
faailly,  and  died  without  changing  the  bene- 
ficiary in  his  certificate.  Held,  that  the  rela- 
tionship of  the  beneficiary  to  the  member 
was  to  be  determined  at  the  time  of  the 
member's  death,  at  which  time  his  "immedi- 
ate family,"  within  section  1,  subd.  la,  of  the 
society's  charter,  consisted  of  his  wife  and 
his  own  household,  so  that  she,  and  not  the 
father  named  in  the  certificate,  was  entitled 
to  the  benefit  Davin  v.  Davln,  99  N.  Y. 
Supp.  1012,  1013,  1014,  114  App.  Div.  396. 

Under  the  charter  of  a  beneficial  as- 
sociation, authorizing  a  member  to  designate, 
as  the  recipient  of  the  benefit  payable  on  his 
death,  a  person  of  his  "immediate  family,"  or, 
in  default  of  such  family,  one  of  his  blood 
relatives  a  daughter  of  insured  living  with 
him  as  a  member  of  the  same  household,  with 
him  as  its  head,  may  be  designated  as  bene- 
ficiary, as  one  of  his  immediate  family, 
though  she  be  of  age,  so  that  he  is  not  legal- 
ly bound  to  support  her  and  she  is  not  under 
his  legal  control.  Though  the  daughter  is 
more  than  21  years  of  age  and  before  the 
death  of  her  father  left  his  home,  intending 
to  make  a  living  for  herself  and  using  her 
own  earnings  for  her  own  benefit,  and  though 
the  father  left  a  widow  and  minor  children, 
who  had  been,  and  were  at  his  death,  a  part 
of  his  household,  dependent  on  him,  such 
daughter  had  not  necessarily  ceased  to  be  a 
member  of  the  father's  "immediate  family," 
and  so  not  entitled  to  take  his  death  benefit 
as  his  designated  beneficiary.  The  primary 
meaning  of  the  word  ''family,"  as  used  in  our 
language  to  specify  a  definite  group  of  per- 
sons, is  "the  collective  body  of  persons  who 
form  one  household  under  one  head  and  one 
domestic  government,  including  parents, 
children,  and  servants"  (quoting  and  adopt- 
ing definition  in  Century  Diet).  In  constru- 
ing a  writing  in  which  the  word  "family"  is 
used,  this  primary  meaning  should  be  assum- 
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ed  in  determining  tbe  expressed  intention 
of  the  writer  unless  there  is  something  in  the 
context  to  show  that  it  is  used  in  some  other 
meaning.  The  same  peflsdn  may  be  either  a 
memher  of  tbe  "immediate  family"  of  the  in- 
sured or  one  of  his  *'blood  relatives."  Both 
groups  are  composed  of  persons  of  the  same 
"family"  with  the  member;  in  the  former 
reference  being  had  to  the  primary  meaning 
of  family  as  denoting  members  of  the  one 
household,  gathered  around  one  head,  and  in 
the  latter  to  ^'family"  as  denoting  individ- 
uals related  through  descent  from  one  stock. 
Family  is  frequently  used  to  denote  those 
connected  by  the  tie  of  coiflmon  descent  as 
well  as  that  of  a  common  household.  The 
words  '*immediate  family"  is  used  in  this 
connection  to  indicate  a  group  of  persons  of 
which  the  insured  is  one  connected  as  one 
family  and  from  which  is  excluded  any  mem- 
ber who  has  become  separated  from  the  group 
as  constituting  one  household,  and  '*immed- 
late  family"  certainly  includes  all  persons 
bound  together  by  the  ties  of  relationship 
and  parents  and  children  living  together  as 
members  of  one  household  under  one  head. 
Dalton  V.  Knights  of  Columbus,  67  Atl.  510, 
511,  512,  80  Conn.  212,  125  Am.  St  Rep.  116, 
11  Ann.  Cas  568  (citing  Town  of  Cheshire  v. 
Town  of  Burlington,  31  Conn.  326,  32l& ;  Hart 
V.  Goldsmith,  51  Conn.  479,  480;  Wood  v. 
Wood,  28  Atl.  520,  63  Conn.  324,  327;  Cros- 
grove  V.  Crosgrove,  8  Atl.  219,  G^  Conn.  416, 
422;  Knights  of  Columbus  v.  Kowe,  40  Atl. 
451,  70  Conn:  545,  550 ;  Hoadly  v.  Wood,  42 
AtL  263,  71  ConiL  452,  456). 

IMMEDIATB  FUOHT 

A  trespasser,  voluntarily  withdrawing 
-from  premises  on  which  he  may  be  trespass- 
ing when  ordered  to  do  so,  is  in  "immediate 
flight,"  under  Rev.  Code  1852,  amended  to 
1893,  p.  939,  c.  128,  |  21,  authorizing  an  ar- 
rest by  an  officer,  with  or  without  warrant, 
of  any  trespasser  on  the  premises  of  another, 
either  on  the  premises  or  in  immediate  flight 
therefrom.  State  v.  Johnson  (Del.)  78  Atl. 
605,  607,  2  Boyce,  49. 

IMICEDIATE  FUTURE 

« 

The  words  "immediate  future,"  referring 
to  the  business  or  wants  of  a  community  and 
the  uses  of  the  property  condemned,  which 
may  reasonably  be  expected,  ^'contemplate 
that  the  especial  use  must  be  valuable,  prac- 
tical, and  available  within  a  reasonable 
time."  Where  there  was  no  dredging  of  a 
river  at  any  point  within  two  miles  of  the 
owner*s  land,  as  was  necessary  to  make  it 
navigable,  and  the  possibility  of  dredging  was 
very  remote,  any  available  use  of  his  land, 
based  on  navigation  of  the  river  by  large 
vessels,  was  too  speculative  to  be  considered 
either  in  fixing  the  value  of  the  land  taken, 
or  damage  to  the  land  not  taken.  Chicago, 
M.  &  St.  P.  R.  Co.  T,  Alexander,  91  Pac.  626, 
629,  47  Wash.  13L 


IMMBDIATE  nfFLUEKCE 

A  charge  that  the  expression  *lnunediate 
influence  of  sudden  passion,"  as  used  in  the 
statute  defining  manslaughter  as  voluntary 
homicide,  committed  under  the  immediate  in- 
fluence of  sudden  passion  arising  from  ade- 
quate cause,  means  that  the  provocation  must 
arise  at  the  time  of  the  commission  of  the  of- 
fense, and  the  passion  must  not  to  be  the  re- 
sult of  a  former  difllculty  or  provocation,  was 
not  erroneous  where  the  evidence  tended  to 
show  that  the  killing  resulted  from  a  prior 
difficulty,  since  it  followed  almost  literally 
the  language  of  Pen.  Code  1911,  art  1129, 
subd.  1,  and  was  applicable  to  the  facts  in 
the  case.  Bums  v.  State  (Tex.)  145  S.  W.  356, 
365. 

IMMEDIATE  ISSUE 

"Immediate  issue,"  as  used  In  Rev.  St  | 
4200,  providing  that  no  estate  in  lands  shall 
be  granted  by  deed  or  will  to  any  person  but 
such  as  are  in  being,  "or  to  the  immediate 
issue  or  descendants  of  such  as  are  in  being  at 
the  time  of  making  such  deed  or  will,  and  all 
estates  given  in  tail  shall  be  and  remain  an 
absolute  estate  in  fee  simple  to  the  issue  of 
the  first  donor  in  tail,"  includes  only  the 
children  of  a  person  in  being.  Dungan  y. 
Kline,  90  N.  B.  938,  940,  81  Ohio  St  371  (cit- 
ing Turley  v.  Turley,  11  Ohio  St  173). 

The  primary  and  usual  meaning  of  the 
term  "issue,"  when  used  as  a  word  of  pur- 
chase, is  descendants  of  every  degree,  and  is 
not  equivalent  to  "immediate  issue,"  which, 
by  the  settled  construction  of  the  statute 
against  perpetuities,  means  only  children. 
Bartlett  v.  Sears,  70  Atl.  33,  36,  81  CJonn.  34. 

IMMEDIATE   NOTICE 

Of  default  of  employ^ 

An  employer's  liability  bond  provided 
that  the  insurer  should  indemnify  the  em- 
ployer against  fraudulent  or  dishonest  acts 
of  the  employ^  amounting  to  embezzlement 
or  larceny,  subject  to  the  condition  that  the 
insurer  should  be  notified  in  writing  of  any 
fraudulent  or  dishonest  act  on  the  part  of 
the  employ^,  which  might  involve  a  loss  for 
which  the  company  was  responsible,  immedi- 
ately after  the  occurrence  of  such  act  should 
have  come  to  the  employer's  knowledge. 
Held,  that  the  notice  required  was  one  which 
would  charge  the  employ^  with  the  com- 
mission of  a  felony,  and  hence  the  employer 
was  not  bound  to  give  such  notice  until  it 
had  -acquired  knowledge  sufficient  to  justify 
a  reasonable  man  in  making  such  a  charge. 
*^mmediate  notice"  (that  is,  instantaneous 
notice)  is  not  required  to  be  given,  but  only 
such  notice  as  reasonable  diligence,  under  the 
circumstances  of  the  case,  require  should  be 
given  after  knowledge  of  the  facts  is  ob- 
tained. iEtna  Indemnitr  C5o.  v.  J.  R.  Crowe 
Coal  &  Mining  Co.,  154  Fed.  545,  549,  83 
C.  C.  A.  431* 
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Of  default  of  prla^ljpal  t9  foretgr 

Conditiona  requiring  ''immediate  notice" 
upon  the  occurrence  of  loss  or  default  hare 
been  held  satisfied  by  notice  given  within 
two  days  to  two  months;  the  time  varying 
with  the  circumstances  of  the  particular 
cases.  Van  Buren  County  v.  American  Sure- 
ty Co.,  115  N.  W.  24,  28,  137  Iowa,  490,  126 
Am.  St.  Rep.  290  (citing  Perpetual  Building 
&  Loan  Ass'n  v.  United  States  Fidelity  & 
Guarantee  Co.,  92  N.  W.  686.  118  Iowa,  735; 
Harnden  v.  Milwaukee  Mechanics*  Ins.  Co., 
41  N.  E.  658,  164  Mass.  382,  49  Am.  St  Rep. 
467;  Niagara  Ins.  Co.  v.  Scammon,  100  111. 
644;  Wooddy  v.  Old  Dominion  Ins.  Co.,  31 
Grat.  [72  Va.]  362,  31  Am.  Rep.  732;  Knick- 
erbocker Ins.  Co.  V.  Gould,  80  111.  388;  Kentz- 
ler  V.  American  Mut  Ace.  Ass'n,  60  N.  W. 
1002,  88  Wis.  596,  43  Am.  St  Rep.  934). 

A  requirement  in  a  contractor's  bond 
that  the  obligee  shall  give  "immediate  notice" 
to  the  surety  of  any  default  by  the  contractor 
1$  equivalent  to  a  requirement  of  reasonable 
notice,  and  what  is  reasonable  notice  under 
a  requirement  in  a  contractor's  bond  that  the 
obligee  shall  give  "immediate  notice"  to  the 
surety  of  any  default  by  the  contractor  is  a 
question  of  fact  for  the  jury,  Thomason  v. 
Keeney.  70  S.  E.  220,  221,  8  Ga.  App.  852. 

Of  loss  or  Acoldemt 

The  word  "immediate,"  in  an  insurance 
.policy,  in  respect  to  giving  notice  of  any  acci- 
dent or  injury  for  which  a  claim  is  to  be 
made,  means  as  soon  as  practicable  under  the 
circumstances  of  the  case,  in  the  absence  of 
some  unmistakable  limitation  to  the  con- 
trary. Cady  V.  Fidelity  &  Casualty  Co.  of 
New  York,  113  N.  W.  967,  969,  134  Wis.  322, 
17  L.  R.  A.  (N.  S.)  260. 

"The  phrases  Immediate  notloe,'  'notloe 
forthwith,'  'as  soon  as  possible,'  'as  soon  as 
practicable,'  used  in  policies  of  guaranty  in- 
surance, providing  that  notice  Of  loss  shall 
be  given  to  the  insurer  by  the  insured  with- 
in a  certain  designated  time,  have  practically 
the  same  meaning,  to  wit,  that  the  insured 
shall  with  all  promptitude,  considering  the 
probable  amount  of  the  loss,  and  the  prob- 
.  ability  of  the  'risks'  endeavoring  to  escape, 
give  notice  to  the  insurer  of  the  occurrence 
of  the  loss."  Fidelity  &  Guaranty  Co.  v. 
Western  Bank  (Ky.)  94  S.  W.  3,  5  (quoting 
and  adopting  definition  in  Frost,  Guaranty 
Ins,  §  104). 

■  A  provision  in,  an  accident  insurance 
policy  that  "immediate  written  notice"  shall 
be  given  to  the  company  of  any  accident  or 
injury  for  which  claim  is  made  required  no- 
tice to  be  given  within  a  reasonable  time, 
and  where  the  insured  lived  for  72  days 
after  an  accidental  injury,  during  which  time 
he  was  in  full  possession  of  his  faculties,  his 
failure  to  give  any  notice  of  the  accident  be- 
fore his  death,  without  any  excuse  therefor 
appearing,  as  a  matter  of  law  defeated  any 
right  the  beneficiary  would  otherwise  have 


bad  to  recover  on  the  policy  toi  hto  death. 
Travelers'  Ins.  Co.  of  Hartford,  Conn.,  T. 
Nax,  142  Fed,  653,  655,  73  C.  C.  A.  649. 

Smaie— RensoiMilile  thnm 

Where  a  policy  of  health  insurance  re- 
quires that  "immediate  written  notice"  of  the 
disease  or  illness  shall  be  glTen  to  the  com- 
pany, a  notice  given  within  a  reasonable  time 
under  the  circumstances  of  the  particular 
case  will  satisfy  the  requirement  of  the  pol- 
icy. Reynolds  v.  Maryland  Casualty  Co.,  30 
Pa.   Super.  Ct  45©,  458. 

Under  a^  policy  requiring  that,  iji  case  of 
accident,  writtqa  notice  should  be  sent  the 
insurer  "as  soon  as  possible,"  the  words 
quoted  are  substantially  equivalent  to  "forth- 
with" or  "immediate,"  which  in  this  connec- 
tion mean  that  such  notice  shall  be  sent  with 
reasonable  promptness.  Everson  v.  General 
Accident  Fire  &  Life  Assur.  Corp.,  Limited,  of 
Perth,  Scotland,  88  N.  E.  658,  660,  202  Mass. 
169. 

The  word  "immediate"  in  a  provision  of 
an  accident  policy,  requiring  immediate  no- 
tice in  writing  of  any  accident  or  injury  to 
be  given  to  the  company,  will  not  be  con- 
stiTied  literally,  but  only  to  require  notice 
within  such  time  as  beneficiary  can  reason- 
ably obtain  Information  upon  which  to  base 
it.  JEtna  Life  Ins.  Co.  ▼.  Bethel,  131  S.  W. 
523,  526,  140  Ky.  609. 

Due  diligence  by  insured  resulting  In  no- 
tice to  the  insurer  of  loss  under  a  fire  policy 
within  a  reasonable  time  aftet  the  fire,  un- 
der all  the  circumstances  of  the  case,  is  a 
compliance  with  a  requirement  of  the  policy 
that  "immediate  notice"  of  the  loss  be  given. 
Will  A  Baumer  Go.  ▼.  Rochester  German  Ins. 
Ca,  126  N.  Y.  Supp.  606,  608,  140  App.  Div. 
691. 

A  policy  requiring  the  giving  of  "imme- 
diate notice**  of  a  loss  to  the  insurer  requires 
the  giving  of  a  notice  within  a  reasonable 
time.  Downs  v.  German  Alliance  Ins.  Co. 
(Del.)  67  Aa  146,  147,  6  PennewUl,  166  (cit- 
ing Trask  y.  State  Fire  &  Marine  Ins.  Go.  of 
Pennsylvania,  29  Pa.  198,  72  Am.  Dec.  622). 

In  a  fire  insurance  policy,  providing  that 
the  assured  should  give  'immediate  notice" 
and  render  a  particular  account  of  the  loss, 
the  word  "immediate"  meant  within  a  rea- 
sonable time  in  view%)f  all  the  attending  cir- 
cumstances. Carey  v.  FarmerB*  Ins.  Co.,  40 
Pac.  91,  92,  27  Or.  146. 

The  word  "immediate,"  as  used  In  a  pol- 
icy of  accident  insurance,  requiring  an  •im- 
mediate notice"  of  an  accident,  means  a  rea- 
sonable time  after  the  accident,  under  the 
circumstances  of  the  particular  case.  Hughes 
V.  Central  Ace.  Ins.  Co.,  71  Atl.  923,  924, 
222  Pa.  462;  Columbia  Paper  Stock  Co.  v. 
Fidelity  &  Casualty  Co.  of  New  York,  78  S. 
W.  320,  322,  104  Mo.  App.  157. 

In  an  accident  insurance  policy  requir- 
ing "immediate  notice*'  of  accident  and  in- 
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Jury  to  be  given  to  tbe  company,  the  word 
'Immediate'*  means  sucb.  convenient  time  as 
is  reasonably  necessary  under  tbe  circum- 
stances to  do  tbe  tbing  required.  Wbere  an 
accident  .resulted  in  death,  and  the  benefi- 
ciary gave  no  notice  until  29  days  after  she 
learned  of  tbe  ac<ddent,  the  notice  was  insuf- 
ficient. Foster  v.  Fidelity  &  Casualty  Go. 
of  New  York,  75  N.  W.  69,  70,  99  Wis.  447, 
40  L.  R.  A.  833. 


—Two  to  Biz  ^Lmjm 

''Immediate  notice"  by  one  Insured  un- 
der an  accident  policy,  means  notice  with- 
in a  reasonable  time.  On  April  29,  1905^ 
plaintiir  suffered  an  accidental  injury,  but 
did  not  realise  the  seriousness  thereof  or 
that  it  would  prevent  him  from  following  his 
occupation  until  May  1,  1905,  whereupon  he 
gave  notice  thereof  under  his  accident  pol- 
icy on  the  succeeding  day.  Held,  that  such 
notice  was  given  within  a  reasonable  time, 
and  constituted  compliance  with  the  provi- 
sion of  the  policy  requiring  **immedlate  no- 
tice." Young  V.  Railway  Mnii  Ass'n,  103  S. 
W.  557,  559,  126  Mo.  App.  325. 

SAme-— One  to  two  znontlis 

Where  a  policy  requires  the  giving  of 
"immediate  notice"  of  the  injury,  the  notice 
must  be  giten  within  a  reasonable  time,  com- 
pliance with  the  requirement  being  treated 
as  a  conditloo  pteceddnt  to  the  right  of  as- 
sured to  malntatD  an  action  on  the  policy, 
and,  without  a  showing  of  good  cause  there- 
for, the  failure  of  the  Insured  to  give  notice 
until  six  weeks  after  the  injury  constitutes 
in  law  a  breach  of  the  condition  requiring 
'Immediate  notice."  Myers  v.  Maryland  Cas- 
ualty Co.,  101  S.  W.  124,  126,  123  Mo.  App. 
682. 

A  policy  insuring  the  owner  of  a  build- 
ing against  liability  for  Injuries  sustained 
by  passengers  in  an  elevator  In  the  building 
provided  that,  on  the  occurrence  of  an  acci- 
dent and  on  receipt  of  any  notice  of  a  claim 
on  account  of  an  accident,  insured  should 
give  '^immediate  notice"  in  writing  to  the  In- 
surer. Held  that,  where  insured  knew  of 
an  accident  immediately  after  its  occurrence, 
and  within  a  month  knew  that  the  injured 
person  intended  to  hold  him  for  damages, 
but  gave  Insurer  no  notice  until  two  months 
thereafter,  and  then  merely  by  means  of  a 
telephone  message  as  to  the  occurrence  of 
the  accident,  insurer  was  not  liable,  though 
the  word  'Immediate"  qualifying  the  word 
••notice"  must  necessarily  be  given  a  reason- 
able construction,  having  regard  to  the  cir- 
cumstances of  the  particular  case,  and  it 
meant  within  a  reasonable  time.  Barclay  v. 
London  Guarantee  &  Accident  Co.,  105  Pac. 
885,  867,  46  Colo.  558. 

Same— Four  or  more  montl&s 

"Immediate  notice,"  within  the  meaning 
of  an  employer's  liability  insurance  policy, 
means  notice  within  a  reasonable  time.  A 
notice  after  eight  months  was  not  within  a 
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reasonable  time  and  was  not  a  compliance 
with  the  policy.  Deer  Trail  Console  Min. 
Co.  V.  Maryland  Casualty  Co.,  78  Pac.  135^ 
136,  36  Wash.  46,  67  L.  H.  A.  275. 

"Immediate  written  nbtice,"  as  used  in 
an  indemnity  policy,  required  immediate 
written  notice  of  accidents  and  injuries,  to- 
gether with  all  other  information  of  the  in- 
sured relating  to  the  accident,  and  was  not 
fulfilled  by  notice  not  given  until  seven 
months  after  an  accident  for  which  a  lia- 
bility was  sought  to  be  imposed.  National 
Const.  Co.  V.  Travelers*  Ins.  Co.,  67  N.  E. 
350,  351,  176  Mass.  121. 

nOSEDIATE     POSSESSION     pB     RE- 
CORDING 

"Immediate  possession"  of  a  chattel 
mortgage  means  with  reasonable  dispatch^ 
Hardcastie  v.  Stiles  &  McClaj,  55  Atl.  104, 
li05,  69  N.  J.  Law,  5ol. 

••Immediate  possession,"  essential  to  the 
validity  of  a  chattel  mortgage,  means  as  soon 
as  may  be  by  reasonable  dispatch  under  the 
circumstances  of  the  case.  Brockhurst  v. 
Cox,  64  Atl.  182,  183,  71  N.  J.  Bq.  T08. 

IMMEDIilTE  RiECORDINa 

••Immediate  recording"  of  a  chattel  mort^ 
gage  means  with  reasonable  dispatch.  Hard- 
castle  V.  Stiles  St  McClay,  05  Atl.  104;  105, 
69  N.  J.  Law,  551. 

"Immediate  recording,"  essential  to  the 
validity  of  a  chattel  mortgage,  means  as 
soon  as  may  be  by  reaspnable  dispatch  under 
the  circumstances.  An  unexplained  delay  of 
15  days  in  recording  a  mortgage  renders  it 
invalid  as  against  the  mortgagor's  creditors. 
A  chattel  mortgage  was  dated  May  2d  and 
was  delivered  to  the  mortgagee  May  3d.  It 
was  filed  for  record  May  18th.  The  mort- 
gagee could  either  by  messenger  or  mail 
liave  easily  recorded  the  mortgage  on  the 
4th  or  5th  of  May.  No  attempt  at  any  ex- 
planation for  the  delay  was  *made.  Held;; 
that  the  mortgage  was  invalid  as  against  the 
creditors  of  the  mortgagor.  Brockhurst  v. 
Cox,  64  Ati.  182,  188,  71  N.  J.  Bq.  703 ;  Roe 
V.  Meding,  38  AU.  894,  63  N.  J.  Eq.  350. 

IMMEDIATE  REPORT 

Where  plaintiff  required  defendant,  its 
general  agent,  to  make  an  'Immediate"  re- 
port on  policies  he  was  holding  beyond  the 
period  authorized  by  Ids  contract,  which  pro* 
vided  that  it  should  terminate  immediately 
on  defendant's  failure  to  fulfill  its  conditions, 
defendant,  though  entitled  to  a  reasonable 
time  to  comply  with  the  demand,  was  not 
entitled  to  24  hours  therefor,  it  appearing 
that  the  report  could  be  made  in  much  less 
time.  State  Life  Ins.  Co.  v.  Schwarzkopf,  84 
S.  W.  353,  354,  109  Mo.  App.  383. 

IMMEDIATE  TRANSPORTATION 

To  make  a  carrier  liable  for  baggage  de- 
livered to  it,  it  must  be  delivered  and  accept- 
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ed  for  transportation  within  a  reasonable 
time  before  departure  of  the  train,  so  that, 
if  an  issue  was  submitted  In  an  action  for 
loss  of  baggage  as  to  whether  the  trunk  was 
received  for  *'imiftediate"  transportation,  the 
court  should  have  Instructed  that  the  term 
^'immediate"  did  not  have  its  usual  meaning 
of  'Instantly,  forthwith,  nothing  intervening 
either  as  to  place,  time,  or  action,*'  but  rather 
meant  within  a  reasonable  time  having  due 
regard  to  the  circumstances.  Williams  v. 
Southern  Ry.  Co.,  71  S.  E.  346,  351,  155  N.  O. 
260  (citing  4  Words  and  Phrases,  p.  33d3). 

IMMEDIATE  VICINITT 

Where  a  contract  ancillary  to  the  sale  of 
a  business  provided  that  the  stockholders  of 
the  seller  would  not  again  engage  in  a  simi- 
lar business  for  a  period  of  10  years  in  the 
territory,  or  the  'Immediate  vicinity  of  the 
territory,"  dealt  in  by  the  corporation,  or 
operated  in  by  It  or  its  agents,  or  the  **imme- 
diate  vidnity  of  such  territory,"  the  locali- 
ties guarded  against  were  restricted  to  those 
in  which  the  selling  company  had  establish- 
ments for  doing  business,  and  the  Immedi- 
ate vicinity  thereof,  and  did  not  include 
all  parts  or  every  one  of  the  United  States 
in  which  a  former  customer  resided,  or  into 
which  the  corporation's  correspondence  had 
extended,  or  through  which  an  agent  of  the 
company  had  traveled.  Davis  v.  A.  Booth  & 
Co.,  131  Fed.  31,  32,  39,  65  C.  C.  A.  260. 


See  As  Soon  as  Practicable ;  At  Once. 

The  word  'Immediately"  is  defined  by 
Webster  as  ' Vithout  Intermediary ;  in  direct 
connection  or  relation;  in  a  way  to  concern 
or  affect  directly  or  closely ;  without  the  in- 
tervention of  any  person  or  thing;  proxi- 
mately ;  directly ;  closely."  Under  Code  Civ. 
Proc.  I  320,  Gen.  St  1900,  I  5914,  providing 
that  no  party  shall  be  allowed  to  testify  in 
his  own  behalf  in  respect  to  any  transaction 
or  communication  had  personally  by  such 
third  party  with  a  deceased  person  when  the 
adverse  party  is  the  executor,  administrator, 
heir  at  law,  surviving  partner,  or  assignee  of 
such  deceased  person,  where  they  have  ac- 
quired title  to  the  cause  of  action  Immediate- 
ly from  such  deceased  person,  etc.,  a  plaintiff, 
who  is  suing  to  recover  real  estate  claimed 
by  her  by  virtue  of  being  the  wife  of  the  de- 
cedent, where  the  defendants  ate  the  grand- 
children and  great-grandchildren  of  decedent, 
and  who  acquire  their  Interest  in  the  real 
estate,  through  the  daughter  of  the  decedent, 
is  not  prohibited  from  testifying  to  commu- 
nications and  transactions  had  personally 
with  the  decedent,  as  the  parties  adverse  to 
her  did  not  acquire  their  title  to  the  cause 
of  action  immediately  from  the  decedent 
Williams  v.  Campbell,  113  Pac  800,  801,  84 
Kan.  46. 

The  word  "immediately,"  as  used  in  a 
will    providing,    *'And   Immediately    at   her 


death,  I  give,  devise,  and  bequeath  all  of  my 
said  property,  or.  the  proceeds  thereof  In  case 
of .  the  disposal  thereof,  •  •  • »»  Implies 
that  upon  the  death  of  the  life  tenant  the 
estate  shall  vest  at  once  in  the  remainder- 
men and  determines  the  power  of  the  execu- 
tors to  sell  under  the  provisions  of  the  will. 
Stebbens  v.  Turner,  105  N.  Y.  Supp.  945,  947, 
55  Misc.  Rep.  587. 

The  phrase  "at  the  time  of  sale,**  as 
used  in  Rev.  Codes  1899,  $  5894,  providing 
that  the  mortgagor  or  his  assignor  may  re- 
deem at  the  time  of  sale  of  personal  property 
on  foreclosure,  should  be  construed  to  con- 
vey the  same  meaning  as  "Immediately" 
would  convey  if  used  in  the  same  connection. 
Brown  v.  Smith,  102  N.  W,  171,  173,  13  N. 
D.  580. 

Aa  soon  «■  praotieftble 

"Immediately*^  means  "as  soon  as  prac- 
ticable," and  conversely  It  is  proper  to  con- 
strue "as  soon  as  practicable"  to  mean  "im- 
mediately." Chicago,  B.  &  Q.  R.  v.  Richard- 
son County,  100  N.  W.  950,  952,  72  Neb.  482 
(citing  Huff  V.  Babbott  15  N.  W.  230,  14  Neb. 
150;  Lydick  v.  Korner,  12  N.  W.  838, 13  Neb. 
10). 

As  f ortkwitk  or  Instantly 

"Immediately,"  according  to  Webster, 
means  "at  once ;  without  interval  of  time." 
Cody  V.  Norton  Coal  Co.,  66  a  63.  83,  34,  110 
ya.363. 

In  a  recital  in  the  bill  of  exceptions  tiiat 
•immediately"  upon  the  reading  of  the  ver- 
dict the  sentence  was  passed,  the  word  "im- 
mediately" means  Instantly;  at  once.  Mc- 
CuUough  V.  State,  73  S.  E.  546,  548,  10  Ga. 
App.  403. 

The  words  "immediately  thereafter"  con- 
tained in  the  provision  of  the  statutory  bond 
required  to  be  given  under  section  2  of  the 
Insolvent  Debtors  Act  (2  Comp.  St.  1910,  p. 
2S25)  by  an  insolvent  debtor  petitioning  for 
the  benefit  of  the  Insolvent  Laws,  that  he, 
the  debtor,  will,  if  refused  a  discharge,  sur- 
render himself  immediately  thereafter  to  the 
sheriff  or  keeper  of  the  Jail  of  said  county, 
construed  to  have  the  meaning  of  "directly" 
or  "at  once,"  after  the  debtor*s  discharge  has 
been  refused.  Braden  v.  Rosenstone,  83  AtL 
906,  907,  83  N.  J.  Law,  251. 

The  word  ^/immediately"  as  applied  to  an 
accident  policy  providing  that  the  Injury 
should  "immediately"  prevent  the  Insured 
from  the  prosecution  of  his  business,  Is  not 
synonymous  with  "instantly,"  and  '"without 
delay,"  but  a  disability  Is  Immediate,  when  it 
follows  directly  from  an  accidental  hurt  with- 
in such  time  as  the  processes  of  nature  con- 
sume in  bringing  the  person  affected  to  a 
state  of  total  incapacity  to  prosecute  every 
kind  of  business  pertaining  to  his  occupation. 
Order  of  United  Commercial  Travelers  of 
America  v.  Barnes,  80  Pac.  1020,  1024,  72 
Kan.  293,  7  Ann.  Cas.  809. 
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Under  Act  March  3,  1899,  c.  425,  i  15,  30 
Stat  1152,  which  provides  that,  whenever  a 
vessel  is  wrecked  and  sunk  in  a  navigable 
channel.  It  shall  be  the  duty  of  the  owner  of 
such  sunken  craft  to  "immediately"  mark  It 
with  a  buoy  beacon.  The  owner  of  a  canal 
boat  which  was  sunk  in  New  York  bay,  who 
received  notice  of  the  sinking  at  once  and 
could  have  had  it  marked  as  required  by 
statute  within  an  hour,  is  liable  for  the 
damages  caused  by  a  passing  vessel  coming 
into  collision  with  the  wreck  six  hours  later, 
when  it  was  still  unmarked.  The  Anna  M. 
Fahy,  153  Fed.  866,  867,  83  O.  C.  A.  48. 

The  word  "immediately,"  as  used  in  a 
request  for  an  instruction,  in  an  action  for 
the  death  of  a  pedestrian  at  a  crossing,  to  the 
effect  that  if  deceased  "entered  upon  and  on 
the  track  immediately  in  front  of  a  rapidly 
moving  train,"  etc.,  means  without  lapse  of 
time,  instantly,  at  once,  without  intervention 
of  anything  as  a  medium;  directly.  This  is 
the  common  acceptation  of  the  term,  and 
doubtless  the  one  which  would  have  been  giv- 
en application  by  the  jury,  if  they  had  been 
allowed  to  consider  the  charge.  Internation- 
al &  G.  N.  R.  Co.  V.  Ploeger  (Tex.)  93  S.  W. 
226,  229. 

As  witliiii  reASonable  time 

The  word  "immediately,"  whether  oc- 
curring In  contracts  or  statutes,  refers  to  the 
act  that  must  be  performed  within  such  con- 
venient time  as  is  reasonably  requisite,  and 
what  Is  a  reasonable  time  must  be  deter- 
mined from  the  facts  of  the  particular  case. 
Meyers  v.  Dunn,  104  S.  W.  352,  354,  126  Ky. 
548,  13  L.  R.  A.  (N.  S.)  881  (citing  Lincoln  v. 
Field,  16  S.  W.  288,  54  Ark.  471;  Pennsyl- 
vania R.  Co.  V.  Reichert,  58  Md.  261 ;  Pitts- 
burgh, V.  &  C.  Ry.  Co.  V.  Commonwealth,  101 
Pa.  192 ;  Martin  v.  Pifer,  96  Ind.  245 ;  Kent 
V.  Miles,  27  Atl.  194,  65  Vt  582). 

The  word  "immediately"  will  not  be  con- 
strued strictly  according  to  its  literal  mean- 
ing, but  will  be  held  to  mean  within  a  rea- 
sonable time  in  view  of  the  circumstances  of 
each  case.  Peterson  v.  Hansen,  107  N.  W. 
528,  530,  15  N.  D.  198. 

"Immediately"  does  not  mean  instantane- 
ously, but  requires  action  to  be  taken  within 
a  reasonable  time.  Lucas  v.  Western  Union 
Telegraph  Co.,  109  N.  W.  191,  193,  131  Iowa, 
669,  6  L.  R.  A.  (N.  S.)  1016. 

The  terms  "immediately"  and  "forth- 
with," as  used  in  contracts,  are  to  be  liberal- 
ly construed.  They  never  mean,  the  absolute 
exclusion  of  any  interval  of  time  but  only 
that  no  unreasonable  length  of  time  shall 
intervene  before  performance.  A  contract 
for  the  sale  of  goods  calling  for  a  delivery 
"inmiediately"  was  complied  with  by  delivery 
within  a  reasonable  time.  Claus- Shear  Co. 
V.  E.  Lee  Hardware  House,  53  S.  E.  433,  434, 
140  N.  C.  552,  6  Ann.  Cas.  243. 

Where  the  contract  called  for  shipment 
by  the  seller  "Immediately"  after  the  latter 


part  of  a  certain  month,  time  of  shipment 
was  of  the  essence.  The  word  "immediate- 
ly," as  employed  in  a  contract  which  calls  for 
shipment  immediately,  means,  ordinarily  and 
unexplained,  "forthwith;  at  once";  and  while 
the  celerity  implied  from  such  terms  ex- 
cludes the  idea  of  reasonable  time,  as  under- 
stood in  legal  parlance,  where  no  time  is 
specified,  some  appreciable  time  must  be  al- 
lowed under  a  contract  containing  such 
terms,  which  necessarily  lapsing  time  would 
be  a  reasonable  time  in  a  sense  referable  to 
the  urgent  words.  Clauss  ohear  Ck>.  v.  Ala- 
bama Barber  Supply  Co.,  56  South.  49,  50, 
1  Ala.  App.  661. 

One  desiring  to  rescind  a  contract  for 
fraud  must  do  so  immediately  upon  discover- 
ing the  fraud,  "immediately,"  however, 
meaning  a  reasonable  time,  under  the  cir- 
cumstances, within  which  to  do  the  things 
necessary  to  rescind,  and  not  to  deliberate 
whether  to  rescind,  and  one  induced  to  maKe 
a  contract  for  territorial  rights  for  a  cigar 
vending  machine  by  fraud  could  not  rescind 
on  that  ground  three  months  after  discover- 
ing the  firaud ;  that  i>eriod  being  too  long  for 
merely  consulting  with  attorneys  and  uavlng 
them  prepare  a  notice  of  rescission.  Long  v. 
International  Vending  Mach.  Co.,  139  S.  W. 
819,  820,  158  Mo.  App.  662. 

Defendant's  assignor,  to  assist  a  clothing 
house  to  settle  with  its  creditors,  including 
defendant,  took  a  mortgage  on  JAs  stock  for 
$1,700,  specified  in  a  note,  and  as  a  part  of 
the  same  "transaction,"  upon  execution  and 
delivery  of  the  note  and  mortgage,  delivered 
to  the  mortgagor's  attorney  his  signed  per- 
sonal checks,  payable  to  the  creditors,  part 
of  which  were  filled  out  and  mailed  the  same 
day  and  the  rest  within  a  few  days  as  soon 
as  the  proper  amounts  were  ascertained  and 
paid  by  him  on  presentment;  the  amount  so 
paid  being  $1,650,  which,  with  a  previous 
debt  due  the  mortgagee,  exceeded  the  sum 
for  which  the  mortgage  note  was  given. 
The  afladavit  accompanying  the  mortgage 
was  that  it  was  made  to  secure  the  debt 
specified  in  the  condition  thereof,  and  for 
no  other  purpose,  and  that  the  same  was  a 
just  debt,  honestly  due  and  owing  from  the 
mortgagor  to  the  mortgagee.  Held,  In  a  suit 
by  an  attaching  creditor  of  the  mortgagor  to 
enjoin  foreclosure  of  the  mortgage,  that  a 
"transaction"  meant  a  group  of  facts  so  con- 
nected as  to  be  referred  to  by  a  single  legal 
name,  that  it  need  not  be  confined  to  what 
was  done  in  one  day,  nor  at  one  time,  nor 
at  one  place,  and  that  its  Immediateness  was 
tested  by  a  logical  connection  and  not  by 
closeness  of  time,  and  that  the  word  "imme- 
diately" implied  such  convenient  time  as  was 
reasonably  requisite  for  completing  the  thing 
done;  and  hence  that  the  afladavit  conform- 
ed to  the  purpose  of  the  mortgage  and  veri- 
fied the  justice  and  validity  of  the  debt 
sought  to   be  secured   thereby.     Herald   & 
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Globe  As8*n  r.  Clere  Clothing  Ck>..  84  Atl. 
23,  25,  86  Vt  141. 

As  »  r«l»tiT«  terat  d«iemUae4  bj  «•• 

The  word  'immediately^  Is  a  relative 
expression ;  and  it  is  not  sufficient,  in  order 
to  render  declarations  admissible  as  part  of 
the  res  gesUe,  to  show  tiiat  they  w^e  made 
"immediately"  after  the  transaction,  with- 
out showing,  at  least  approximately,  how 
nearly  they  were  connected  therewith  in 
point  of  time.  Pool  ▼.  Warroi  Ck>unty,  61 
S.  £.  828,  329»  123  Ga.  205. 

There  is  no  precise  definition,  so  fSr 
as  time  is  concerned,  of  the  word  "imme- 
diately." In  every  case  the  meaning  de- 
pends npon  the  circumstances  of  the  case 
and  the  act  to  be  performed.  St  1906,  p.«23, 
c.  19,  i  3,  requiring  the  QoTempr  "forth- 
with," on  the  filing,  on  or  before  September, 
15th,  of  the  list  of  corporations  delinquent  in 
payment  of  their  license  tax,  to  issue  a  proc- 
lamation that  the  charters  of  such  domestic 
corporations  and  the  right  of  such  foreign 
corporations  will  be  forfeited  unless  the  tax 
be  paid  on  or  before  November  30th,  and  sec- 
tion 4  requiring  that  the  proclamation  shall 
be  filed  in  the  otEice  of  the  Secretary  of  State 
"immediately"  and  the  Secretary  shall  cause 
it  to  be  "immediately"  published  in  two 
daily  newspapers  of  the  state,  is  satisfied  as 
to  dispatch  by  the  proclamation  being  issued 
September  18th  and  published  September 
21st  Le^fc  T.  Ourry,  103  Pac.  493,  156  Gal. 
93. 

In  relation  to  disability  after  injury 

Where  a  person  is  bitten  in  the  thumb 
by  a  dog,  and  the  use  of  the  hand  was  inter- 
fered with  from  the  moment  of  the  bite,  and 
so  continued  until  death  ensued  two  weeks 
later,  he  was  "Immediately  disabled,"  with- 
in the  meaning  of  an  accident  Insurance  pol- 
icy. There  was  no  break  in  the  continuity 
of  the  consequences  of  the  injury  and  no  in- 
tervening cause  in  the  resulting  disability, 
and  the  word  "immediately,"  under  such  cir- 
cumstances, does  not  mean  accidental.  Far- 
ner  v.  Massachusetts  Mut  Ace.  Ass'n,  67  Atl. 
927,  928,  219  Pa.  71,  123  Am.  St  Rep.  621 
(citing  Ritter  v.  Preferred  Masonic  Mut  Ace. 
Ass'n,  39  AtL  1117,  185  Pa.  90). 

In  a  contract  to  indemnify  a  person,  in 
case  of  accident,  for  injury  sustained  by  vio- 
lent means  which  shall,  ''independently  of  all 
other  causes,  immediately,  wholly,  and  con- 
tinuously ptevent  him  from  the  prosecution 
of  any  and  every  kind  of  business  pertaining 
to  his  occupation,"  the  word  "immediately" 
is  not  synonymous  with  "instantly,"  "at 
once,"  and  "without  delay."  A  disability  is 
immediate,  within  the  meaning  of  such  con- 
tracts, when  it  follows  directly  from  an  ac- 
cidental hurt,  within  such  time  as  the  pro- 
cesses of  nature  consume  in  bringing  the  per- 
son affected  to  a  state  of  total  incapacity  to 
prosecute  every  kind  of  business  pertaining 
to  his  occupation.    Grder  of   United  Com- 


mercial T^ravelers  of  America  T.  Barnes,  80 
Pac.  1020,  1023,  1024,  72  Kan.  293,  7  Ann. 
Gas.  809. 

In  a  policy  insmring  against  loss  of  time 
for  injuries  through  external  and  accidental 
means  which  shall*  independently  of  all  oth- 
er causes,  "immediately"  and  wholly  disable 
the  insured  from  transacting  any  business  m 
his  occupation,  the  word  ^'immediately"  re- 
fers to  proximity  of  time  with  the  injury  p  *  -i 
is  used  in  the  sense  of  "presently  without 
lapse  or  material  delay,"  and  Insurer  \b  not 
liable  where  an  insured,  injured  by  a  fall, 
was  able  for  about  two  months  to  attend  to 
his  business,  but  at  the  end  of  that  time  be- 
came totally  incapacitated  by  a  stroke  of 
paralysis  which  was  a  direct  result  of  the 
accident  Merrill  v.  Travelers'  Ins.  Co.,  64 
N.  W.  1039,  1040,  91  Wis.  329. 

Where  an  accident  policy  only  insured 
against  bodily  injuries  caused  through  exter- 
nal, violent,  and  purely  accidental  means, 
causing  "at  once,"  and  continuously  after  the 
accident,  total  inability  to  engage  in  any  and 
every  labor  or  occupation,  etc.,  the  term  "at 
once"  or  "Immediately"  should  be  construed 
as  adverbs  of  time  and  not  causation,  and 
were  not  intended  to  mean  ''reasonable 
time,"  but  rather  "presently,"  or  without 
any  substantial  interval  between  the  accident 
and  disability.  Continental  Oasnalty  Co.  v. 
Ogbum,  67  South.  852,  808,  175  Ala.  357. 

••Immediately,"  in  stipulations  relating 
to  disability  following  an  accident  signifies 
"presently"  or  "on  the  happening  of  the  ac- 
cident" The  word  is  introduced  to  prevent 
uncertainty  as  to  the  cause  of  disability.  If 
an  interval  elapses,  some  obscure  ailment 
may  supervene  and  produce  physical  or  men- 
tal enfeeblement  which  will  be  attributed  to 
the  accident  and  an  unjust  liability  fall  on 
the  insurance  company.  If  eight  days  passed 
before  the  plaintiff  was  unfit  for  work  or 
business,  he  was  not  **lmmediately"  disabled, 
within  the  meaning  of  the  policy.  Wall  v. 
Continental  Casualty  Co.,  86  S.  W.  491,  499, 
111  Mo.  App.  504  (citing  Preferred  Masonic 
Mut.  Ace.  Ass*n  of  America  v.  Jones,  60  111 
App.  106;  Williams  v.  Preferred  Mut  Ace 
Ass'n,  17  S.  E.  982,  91  Qa.  698;  MerrlU  v. 
Travelers'  Ins.  Co.  of  Hartford,  Conn.,  64 
N.  W.  1039,  91  Wis.  329). 

An  accident  policy  which  provides  for  an 
Indemnity  on  total  disability  by  reason  of  an 
injury  which  shall  "immediately"  disable  the 
insured  does  not  cover  such  disability  where 
the  injury  did  not  wholly  disable  the  insured 
till  22  days  after  the  accident  Laventhal  v. 
Fidelity  A  Casualty  Co.  of  New  York,  98  Pac 
1075,  1076,  9  Cal.  App.  275. 

In  relation  to  distance 

An  assignment  of  mineral  leases  covering 
real  estate  "immediately  surrounding;"  Mound 
City  was  properly  interpreted  to  include  a 
lease  of  land  situated  half  a  mile  distant 
from  the  townslte.    Rhodes  v.  Mound  City 
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Gas,  Coal  &  Oil  Co.,  104  Pac.  851,  80  Kan. 
762. 

In  relatiam  to  JvdIeUU  prooeedin^   • 

Under  Bev.  St  1890,  S  825,  providing 
that,  when  an  order  for  change  ot  venue  has 
been  made,  the  derk  shall  "immediately" 
make  out  a  transcript  of  tiie  'recoxrl  and 
transmit  the  same  to  the  clerk  of  tbe  court, 
to  which  the  removal  is  ordered,  the  tran- 
script should  be  made  out  and  transmitted  In 
such  convenient  time  aS'  is  reasonably  neces- 
sary for  the  performance  of  such  duties ;  the 
purpose  of  the  statute  being  to  prevent  un- 
reasonable delay  or  negligence  in  the  trans- 
mission  of  the  transcript,  and  to  secure  an 
early  opportunity  for  the  trial  of  the  cause 
in  the  c6urt  to  which  the  venue  has  been 
changed.  Llewellyn  v.  Spangler,  88  8;  W. 
1021,  1023,  109  Mo.  App.  396. 

In  r^latioa  to  payment  of  bid  at  sale 
Under  Sand.  &  H.  Dig.  §  7119,  providing 
that  a  sale  of  sdiool  lands  shall  be  Xor  casla^ 
and«  if  any  bidder  shall  fail  to  pay,  the  col- 
lector shall  '"immediately"  resell,  where  a  bid- 
der was  allowed  an  hour  after  liis  hid  in 
which  to  procure  the  money  and  make  the 
payment,  a  finding  that  the  payment  was 
made  "immediately"  was  Justified.  Brown  v. 
Toler,  50  S.  W.  696,  697,  66  Ark.  361. 

Where  bids  at  a  tax  sale  were  made  on 
November  15th,  Just  before  the  tlose  of  the 
day,  and  the  full  consideration  was  paid  on 
the  next  day,  there  was  a  compliance  with 
Rev.  Laws  1905,  f  937,  that  the  payment  be 
"Immediately"  and  "forthwith."  Minnesota 
Debenture  Co.  v.  Scott,  119  N.  W.  391,  394, 
106  Minn.  32. 

In  service  of  proeeaa  or  aotloo  . 

A  provision  of  a  bond  given  by  a  building 
contractor  to  secure  the  faithful  performance 
of  a  contract  for  the  construction  of  certain 
buildings,  and  which  provided  that  they 
should  be  completed  by  a  certain  date,  re- 
quiring the  obligees  to  notify  the  surety  'Im- 
mediately after"  any  default  by  the  con- 
tractor which  might  create  liability  on  the 
bond,  was  complied  with  by  service  of  a 
written  notice,  four  days  before  the  expira- 
tion of  the  time  for  completion  of  the  build- 
ings, that  they  would  not  be  completed  with- 
in the  time,  which  was  at  that  time  apparent 
from  their  condition.  Empire  State  Surety 
Co.  V.  Hanson,  184  Fed.  58,  59,  107  C.  C.  A.  1. 

If  the  notice  be  required  to  be  '*f(»i;h* 
with"  or  ''as  soon  as  poss^ible"  or  **iminedi-' 
ately,"  it  will  meet  the  requirements,  if  given 
with  due  diligence  and  without  unnecessary 
and  unreasonable  delay,  of  which  the  Jury 
are  ordinarily  to  be  the  Judges.  To  give  the 
notice  a  Uteral  interpretation  would,  in  most 
cases,  strip  the  insured  of  all  hope  of  indem- 
nity, and  policies  of  insurance  would  become 
practicany  endues  of  fraud.  Upon  a  bond  to 
secure  a  contractor's  performance  before  No^ 
vember  17th,  requiring  the  owner  to  give  th^ 


surety  company  immediate  notice  of  the  Con- 
tractor's failure,  notice  sent  on  November 
21st,  and  received  on  November  24th,  was  a 
sufildent  compliance  with  the  conditions'  of 
the  bond.  Houtt  v.  Dils,  90  Paa  6*7,  69,  40 
Colo.  50  (quoting  and  adopting  2  May,  Ins. 
[8d  63d.7  S  462). 

The  word  "immediately"  means  without 
the  intervention  of  other  events ;  forthwith ; 
directly.  A  notice  11  days  after  the  known 
failure  of  a  contractor  to  complete  the  per- 
formance of  his  agreement  is  not  an  immedi- 
ate notice  thereof.  Millard  Const  Co.  v. 
Deiches,  134  N.  Y.  Supp.  998,  1006,  150  App. 
Dlv.  71  (citing  National  Surety  Co.  v.  Long, 
125  Fed.  887,  60  C.  C.  A.  623). 

Under  Insolvency  Act  (St  1880,  p.  83,  c. 
87)  f  7,  providing  that  a  copy  of  the  ordw 
adjudicating  one  insolvent  and  appointing  a 
time  and  place  for  a  meeting  of  creditors 
shall  be  served  "forthwith**  by  mail  on  all 
creditors,  proof  that  the  order  was  mailed 
four  days  after  Its  making,  but  prior  to  the 
first  publication  thereof  in  a  newspaper,  and 
more  than  'SO  days  before  the  time  fixed  for 
the  creditors'  meeting,  shows  a  compliance 
with  the  statute;  the  term  "forthwith,"  Uke 
the  term  "immediate,"  not  being  construed  as 
a  time  immediately  succeeding,  without  an 
Interval.  Newlove  v.  Mercantile  Trust  Co.  of 
San  Francisco,  105  Pac.  971,  976, 156  Cal.  657. 

Plaintiff,  on  obtaining  notice  of  an  acci- 
dental injury  for  whlqh  it  was  Uable,  imme- 
diately, notified  defendant  Insurer  thereof, 
giving  full  information  of  all  the  facts  from 
which  the  insurer  could  know  what  and  how 
defenses  might  be,  made  to  the  action.  There- 
after a  summons  was  filed  in  the  injury  no- 
tion, returned  as  served  on  plaintiff  by  deliv- 
ering a  copy  to  a  person  described  as  plain- 
tiff's secretary,  but  who  In  fact  was  neither 
an  officer  nor  agent  of  plaintiff  company. 
Plaintiff  had  no  knowledge  of  the  summons 
or  suit,  or  that  a  default  had  been  taken,  un- 
til nearly  a  year  thereafter,  when  immediate 
notice  was  given  to  insurer,  requesting  it  to 
appear  and  defend,  and  Informing  it  concern- 
ing the  falsity  of  the  return.  Defendant  de- 
nied liability,  because  the  summons  had  not 
been  immediately  forwarded  to  it,  under  a 
provision  of  the  policy  requiring  assured  to 
immediately  forward  any  summons  or  other 
process  as  soon  as  It  had  been  served,  etc. 
Held,  that  there  was  a  substantial  compli- 
ance with  the  contract  by  assured.  Frank 
Parmelee  Co.  v.  JEtna  Life  Ins.  Co.,  166  Fed. 
741,  743,  92  0.  C.  A.  403. 

mMEDIATELT  AVD  EXPEDITIOUSLT 

In  Laws  1903,  p.  207,  f  1,  which  imposes 
a  duty  on  oflicers,  when  informed  by  any  citi- 
zen that  an  offense  against  tiie  laws  of  the 
state  is  being  committed  or  is  about  to  be 
committed,  to  "immediately  aj^d  expeditious- 
ly" proceed  to  the  place  Where  the  alleged 
offenders  are  to  be  found  and  to  arrest  them, 
it  is  perceived  that  the  duty  is  not  alone  to 
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proceed  immediately  and  expeditiously  to  the 
place  where  the  alleged  offenders  are  to  l>e 
found,  but  also  to  arrest  them.  Were  it  not 
for  the  Insertion  of  the  words  '^immediately 
and  expeditiously,"  the  only  duty  imposed 
would  be  to  arrest,  because  of  the  impossi- 
bility of  making  an  arrest  without  coming  to 
the  place  where  the  offenders  are  to  be  found. 
Such  words  were  evidently  Inserted  for  the 
purpose  of  compelliog  prompt  action  on  the 
part  of  the  officer.  The  purpose  of  the  stat- 
ute is  to  provide  for  the  arrest  of  the  offend- 
er, and  hence  an  information  against  a  po- 
liceman, alleging  that  he  refused  to  proceed 
to  the  place  where  alleged  offenders  were  to 
be  found,  was  insufficient  State  v.  King,  72 
Pac.  657, 658,  28  Mont.  268. 

IMMIGRANT 

See  Alien  Immigrant;    Person  Arriving 
in  the  United  States. 

An  unmarried  man  who  immigrated  to 
the  tTnited  States  in  1892,  with  the  intention 
of  making  his  home  there,  remaining  about 
two  years,  working  at  his  trade,  and  then, 
being  taken  ill,  returning  to  his  native  coun- 
try, remaining  about  10  months,  doing  no 
work,  and  then  in  1895  returning  to  the  Unit- 
ed States,  was  not  an  ''immigrant"  on  his 
return  in  1895.  Under  the  Alien  Contract 
Labor  Law,  as  amended  by  Act  March  3, 
1903,  32  Stat.  1214,  |  4,  c.  1012,  a  man  who 
entered  the  United  States  as  an  immigrant 
from  Germany  when  young,  remaining  con- 
tinuously domiciled,  and  working  in  this 
country  for  12  or  more  years,  although  with- 
out becoming  naturalized,  and  who  then  went 
temporarily  into  Canada,  and  wiUiin  two 
weeks  enters  into  a  contract  for  labor,  is  not 
an  immigrant  on  his  return.  United  States 
V.  Aultman  Co.,  143  Fed.  922,  926,  927. 

Act  Cong.  Feb.  20,  1907,  c.  1134,  |  20,  34 
Stat.  904,  provides  that  any  "alien"  who  shall 
enter  the  United  States  in  violation  of  the 
law,  and  such  as  become  public  charges  from 
causes  existing  prior  to  landing,  shall,  on  the 
warrant  of  the  Secretary  of  Commerce  and 
Labor,  be  deported  at  any  time  within  three 
years  after  the  date  of  entry.-  Held,  that  the 
word  "alien,"  was  not  synonymous  with  "im- 
migrant," but  was  intended  as  a  broader 
term,  and  included  a  Russian  unmarried  wo- 
man, who  entered  the  United  States  in  1897 
or  1S98,  and  remained  therein  continuously 
until  March,  1908,  when  she  returned  to  Rus- 
sia, after  having  engaged  in  prostitution  for 
a  considerable  time,  and  who  attempted  to 
re-enter  the  United  States  in  June,  1908,  she 
being  within  three  years  thereafter  an  alien 
of  the  excluded  clas.ses  and  subject  to  depor- 
tation. Ex  parte  Hoffman,  179  Fed.  839,  841, 
103  C.  0.  A.  327. 

IMMI6BANT  AGENT 

An  "immigrant  agent,"  within  the  mean- 
ing of  the  act  of  the  state  of  Georgia  levying 


a  tax  up<m  the  occupation  of  '^immigrant 
agent,"  is  '*a  person  engaged  in  hiring  labor- 
ers within  the  state,  but  to  be  transported 
and  employed  beyond  Its  limits."  Musco  v. 
United  Surety  Co.,  90  N.  E.  171,  174,  196  N. 
Y.  409,  134  Am.  St  Rep.  851. 


"Immigrate"  means  to  move  into  a  coun- 
try for  the  purpose  of  permanent  residence. 
An  ali^  Immigrant  to  the  United  States  is 
an  alien  who  comes  or  removes  into  the  Unit- 
ed States  for  the  purpose  of  permanent  resi- 
dent, but  aliens  composing  the  crew  of  a  ves- 
sel visiting  our  sea  ports  are  in  no  sense  immi- 
grants. Moffltt  ▼.  United  States,  128  Fed. 
375,  380,  63  a  G.  A.  117  (quoting  and  adopt- 
ing definition  in*  Cent.  Diet ;  United  States  v. 
Bandrey,  48  Fed.  560). 

IMMIGBATION 

"Immigration"  is  the  passing  or  remov- 
ing into  a  country  for  the  purpose  of  perma- 
nent reslidence.  Tiie  legislation  contained  in 
the  various  statutes  that  have  been  passed, 
relating  to  immigration,  is  clearly  directed 
against  the  Immigration  into  this  country  of 
certain  classes  of  iiersons  who  come  in  with 
the  intent  of  entering  into  and  becoming  a 
part  of  the  mass  of  its  citizens  or  population. 
Moffltt  V.  United  States,  128  Fed.  375,  380,  63 
C.  C.  A.  117  (quoting  and  adopting  Cent  Diet ; 
United  States  v.  Burke,  99  Fed.  895). 

IMMIGRATION  INSPECTOR 

Board  of  immigration  inspectors  as  court, 
see  Court  (Of  Justice). 

IMMINENT 

IMMINENT  DANGER 

In  an  action  by  a  person  using  a  thresh- 
ing machine  against  the  manufacturer  there- 
of for  injuries  from  negligent  construction  of 
a  declc  thereon,  through  which  plaintiff  fell, 
a  charge  that  plaintiff  must  prove  that  the 
deck  as  constructed  was  imminently  dauger- 
ous  to  life  or  limb  of  those  operating  the  ma- 
chine, and  that  defendant  knew  it  to  be  so; 
that  the  tenn  "imminent  danger*'  is  such 
danger  as  must  be  instantly  met,  and  which 
cannot  be  guarded  against  by  calling  on  oth- 
ers for  assistance;  and  that  this  is  the  kind 
of  danger  that  persons  must  be  subjected  to, 
to  be  in  imminent  danger,  under  the  claim  of 
plaintiff — was  not  misleading,  as  indicating 
that  the  danger  should  involve  an  Instant 
consummation  rather  than  be  impending. 
Pierce  v.  C.  H.  Bidwell  Thresher  Co.,  122  N. 
W.  628,  629,  158  Mich.  356. 

IMMINENT  AND  APPARENT  DANGER 

The  words  ^imminent  and  ai^arent  dan- 
ger," as  used  in  the  law  of  self-defense,  mean 
such  overt,  actual  demonstration  as  would 
make  the  killing  of  another  apparently  nec- 
essary to  prevent  death  or  great  bodily  harm. 
The  danger  must  be  unavoidable  according  to 
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the  facts  and  drcumstahces  as  they  honestly 
apixeared  at  the  time  to  the  defendant,  but 
it  is  not  necessary  that  the  danger  should 
have  In  fact  existed  at  the  time,  if  the  de- 
fendant had  reason  to  belieye  and  did  believe 
that  it  existed,  but  no  words  of  abuse  can  be 
excuse  for  an  assault.  State  y.  Gray,  79  Pac. 
53,  54,  46  Or.  24. 

IMMORAL 

IMMORAI<  PimPOSE 

Any  other  immoral  purposes,  see  Any. 

The  importation  of  an  alien  woman  into 
the  United  States  in  order  that  she  may  live 
with  the  person  importing  her  as  his  concu- 
bine is  for  an  immoral  purpose,  within  the 
meaning  of  Act  Feb.  20,  1907,  c.  1134,  34  Stat 
898,  making  it  a  crime  against  the  United 
States  to  import  alien  women  for  the  purpos- 
es of  prostitution  or  for  any  other  immoral 
purpose.  United  States  v.  Bitty,  28  Sup.  Ct 
396,  208  U.  S.  393,  52  L.  Ed.. 543. 

IMMOVABLE 

Ordinarily  speaking,  a  growing  crop  is 
not  movable  but  "immovable  property,"  but, 
under  the  statute  relating  to  privileges  in  the 
administration  of  a  succession,  crops  growing 
on  the  land  at  the  death  of  decedent  are  held 
to  be  movable  property.  National  Bank  of 
Commerce  v.  Sullivan,  41  South.  480,  485, 
117  La.  163  (citing  Weill  T.  Kent,  28  South. 
295,  52  La.  Ann.  2141). 

nOSOVABIiE  BY  DESTINATION 

Property  immovable  by  destination  is 
such  movables  as  cannot  be  removed  without 
breaking  the  building  to  which  they  are  at- 
tached, under  the  express  provisions  of  Civ. 
Code,  arts.  468,  469.  Bank  of  Lecompte  v. 
Lecompte  Cotton  Oil  Co.,  51  South.  1010, 
1011,  125  La.  844. 

'^Immovables  by  destination"  are  all  mov- 
ables which  are  permanently  attached  to 
realty  by  the  owner  and  the  movables  which 
are  placed  thereon  by  the  owner  for  its  serv- 
ice and  exploitation.  Morton  Trust  Co.  v. 
American  Salt  Co.,  149  Fed.  540,  541. 

IMMUNITY 

See  Personal  Immunity;  Privileges  and 
Immunities;  Right,  Privilege,  or  Im- 
munity; Special  Privilege  or  Immu- 
nity. 

An  "immunity"  is  freedom  from  duty  or 
penalty.  Leatherwood  v.  Hill,  .89  Pac.  521, 
523,  10  Ariz.  243. 

"Immunity"  does  not  mean  that  no  acts 
in  fact  were  ever  done,  but  that  there  may  be 
no  prosecution  in  respect  thereto.  Immunity 
does  not  wipe  out  the  history  of  events. 
United  States  v.  Swift,  186  Fed.  1002,  1017. 

**The  'privileges  and  immunities'  which 
are  protected  by  the  constitutional  inhibi- 


tion concern  the  personal  and  private  rights 
of  the  cltisen,  such  as  his  right  to  acquire 
and  possess  property,  to  pursue  ordinary 
callings,  and  secure  happiness  and  safety, 
etc.,  and  do  not  include  within  their  meaning 
the  right  to  hold  office.  The  state  may  de- 
cline to  confer  official  power  on  residents 
of  other  states  without  depriving  such  non- 
residents of  any  'privilege*  or  immunity' 
protected  by  the  Constitution  of  the  general 
government"  In  re  Mulford,  75  N.  E.  345, 
346,  217  lU.  242,  1  L.  B.  A.  (N.  S.)  341,  108 
Am.  St.  Bep.  249,  3  Ann.  Cas.  986. 

The  fourteenth  and  fifteenth  amend- 
ments to  the  federal  Constitution  operate  on 
state  action  only,  and  the  privilege  and  im- 
munity clause  applies  to  privileges  and  im- 
munities arising  out  of  the  nature  and  essen- 
tial character  of  the  federal  Government, 
and  granted  or  secured  by  the  Constitution, 
and  the  provision  is  satisfied  if  all  persons 
similarly  situated  are  freiited  alike  in  privi- 
leges conferred  or  liabilities  imposed;  the 
words  **immunlty"  and  "privilege"  referring 
to  a  right  conferred  peculiar  to  some  individ- 
ual or  body,  or  an  afiSrmatlve  act  of  selec- 
tion of  special  subjects  of  favors  not  enjoyed 
by  citizens  in  general  under  the  federal  Con- 
stitution or  laws.  Hammer  v.  State,  89  N. 
E.  850,  851,  173  Ind.  199,  24  L.  B.  A.  (N.  S.) 
795,  140  Am.  St  B^.  248,  21  Ann.  Cas.  1034. 

'*The  right  to  be  appointed  and  act  as 
an  executor  is  not  a  ^privilege*  or  'immunity,* 
the  denial  whereof  is  prohibited  by  the  fed- 
eral Constitution."  In  re  Mulford,  75  N.  B. 
845,  346,  217  111.  242,  1  L.  B.  A.  (N.  S.)  341, 
108  Am.  St.  Bep.  249,  3  Ann.  Cas.  986. 

Exemption  from  taxation 

The  word  'immunities,"  as  used  in  a 
statute  declaring  that  a  reorganized  corpora- 
tion shall  "possess  all  the  powers,  rights,  im- 
munities, privileges  and  franchises"  which 
were  possessed  by  the  original  corporation, 
is  an  apt  term  to  express  the  intention  of  the 
Legislature  that  an  exemption  from  taxation 
conferred  on  the  original  corporation  should 
be  included  in  the  rights  vesting  in  the  new 
corporation.  Wicomico  County  Com'rs  v. 
Bancroft  135  Fed.  977,  979,  982,  70  C.  C.  A. 
287. 

An  act  for  the  consolidation  of  corpora- 
ti0(ns,  providing  that  the  new  corporation 
should  have  all  the  powers,  privileges,  and 
*'inununities"  possessed  *by  each  of  the  cor- 
porations and  special  immunity  from  general 
taxation  of  one  of  the  corporations,  was  not 
one  of  the  franchises  and  coiild  not  be 
claimed  by  the  new  corporation.  State  v. 
Maine  Cent  B.  Co.,  66  Me.  488,  514. 

IMPAIR 

**The  lexical  definition  of  impair'  is  to 
make  worse;  to  diminish  in  quantity,  value, 
excellence,  or  strength;  to  lessen  In  power; 
to   weaken;    to  enfeeble;    to  deteriorate.*" 
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Blakemore  t.  Cooper,  106  N.  W.  666,  669,  15 
S.  D.  6,  4  L.  R.  A.  (N.  S.)  1074,  126  Am.  St 
Kep.  674  (quotlDg  and  adoptiBg  deflnltlon  in 
Edwards  v.  Kearsey,  96  U.  S.  6G6,  24  U  Ed* 
7»a). 

To  'Mmpair**  is  to  diminish,  decrease,  or 
deteriorate,  and  to  allege  tliat  ability  to  earn 
money  lias  been  impaired,  conpled  with  the 
statement  that  the  cause  that  produced  that 
result  is  permanent,  is  the  assertion  of  the 
fact  that  the  impairment  likewise  is  perma- 
nent,, and  therefore  raises  the  issue  of  a  per- 
manent deterioration  in  earning  capacity  and 
satisfies  the  rule  that  loss  of  earnings,  being 
in  the  nature  of  special  damages,  must  be 
specially  pleaded.  Goodloe  v.  Metropolitan 
St.  Ry.  Ck)^  96  S.  W.  482,  486,  120  Mo.  App. 
194. 

"Anything  which  makes  the  exercise  of 
a  light  more  expensive  or  less  convenient, 
more  difficult  or  less  effective,  'impairs*  that 
right"  The  statute  making  it  an  offense 
for  a  civic  league  or  members  thereof  to  pub- 
lish the  results  of  an  investigation  of  <4iar- 
acter  or  qualifications  of  candidates  for  pub- 
lic office,  without  stating  in  full  on  what 
facts  the  report  or  recommendation  is  based, 
with  the  names  and  addresses  in  full  of  an 
persons  furnishing  the  information  concern- 
ing such  candidate  and  a  full  statement  of 
the  information  furnished  by  them,  is  un- 
constitutional as  impairing  the  liberty  of 
speech  and  of  the  press.  Ex  parte  Harrison, 
HO  S.  W.  709,  710.  212  Mo,  88,  126  Am.  St 
Rep.  657,  15  Ann.  Cas.  1. 

The  term  **lmpalr"  means  to  weaken  or 
diminish,  within  Laws  1890,  c.  565,  p.  1181, 
f  162,  as  amended  by  Laws  1892,  c.  676,  p. 
1416,  providing  that  no  examination,  request, 
or  advice  of  the  state  board  of  railroad  com- 
missioners, or  any  investigation  or  report 
made  by  it,  shall  impair  the  legal  rights,  du- 
ties, or  obligations  of  any  railroad  corpora- 
tion, or  its  legal  liabilities  for  negligence. 
Baruth  v.  Potighkeepsie  City  &  W.  F.  Elec- 
tric Ry.  Ck).,  85  N.  Y.  Supp.  822,  823,  89  App. 
Div.  324. 


The  expression  •'Impaired  ability"  to  la- 
bor and  earn  money  and  the  expression  "im- 
pairment of  his  ability"  to  labor  and  earn 
money  convey  the  same  idea  to  the  mind, 
and  the  use  of  the  expression  'Impaired 
ability"  instead  of  "impairment  of  his  abili- 
ty" in  an  instructioUf  in  an  action  for  inju- 
rlesj  was  not  calculated  to  mislead  the  jury. 
Dallas  Consol.  Electric  St  Ry.  Co.  v.  Ely 
(Tex.)   91  S.  W.  887,   889 

IMPAIBIKG    OBUGArXOK    OF    CON- 
TRACT 

See,  also.  Obligation  of  Contract 

The  law  does  not  impair  the  obligation 
of  a  contract  if  neither  party  is  relieved 
thereby  from  performing  anything  of  that 


Df hlch  he  obligated  himself  to  do,  but,  if  ei- 
ther party  is  absolved  from  performance,  the 
obligation  is  impaired,  whether  effected  di- 
rectly or  indirectly.  State  ex  rel.  National 
Bond  4(  Security  Co.  ▼.  Krahmer,  117  N.  W. 
780,  783,  106  Minn.  422,  21  L.  R.  A.  (N.  S.) 
157, 

The  obligation  of  a  public  corporation 
to  contract  is  "impaired,"  within  the  prohibi- 
tion of  the  federal  Constitution,  when  the 
power  of  taxation  conferred  by  law  is  with- 
drawn or  lessened  by  subsequent  legislation, 
leaving  the  creditors  without  adequate  means 
of  satisfaction.  State  of  Louisiana  ex  rel. 
Hubert  v.  City  of  New  Orleans,  30  Supt  Ct 
40,  43,  215  U.  S.  170,  64  L.  Ed.  144. 

Impairment  by  a  state  of  the  obligation 
of  a  contract  must  be  by  legislation  subse- 
quent to  the  making  of  the  contract  enacted 
either  directly  by  the  Legislature  of  the 
state  or,  through  delegation,  by  one  of  its 
municipalities.  If  an  ordinance  of  a  munici- 
pality is  relied  on  as  constituting  an  impair- 
ment of  the  obligation  of  a  contract,  it  must 
be  shown  to  have  been  enacted  pursuant  to, 
or  under  color  ot  legislative  authority  from 
the  state,  granted  either  subsequent  to  the 
contract  or,  if  prior,  of  continuing  effect  A 
mere  repudiation  of  a  contract  by  a  munici- 
pal corporation  or  a  denial  of  liability  there- 
on, whether  by  ordinance  or  otherwise,  is 
not  an  "impairment  of  the  obligation"  of  the 
contract  American  Telephone  &  Telegraph 
Co.  of  Alabama  v.  Town  of  New  Decatur, 
176  Fed.  133,  186. 

"Where  the  Legislature  has  reserved  the 
right  to  amend,  alter,  or  repeal  any  and  all 
corporate  charters,  the  withdrawal  of  an 
exemption  from  taxation  does  not  Impair 
the  obligation  of  any  contract' "  Const  1846, 
art  8,  I  1,  provides  that  corporations  may 
be  formed  by  special  acts  and  that  all  acts 
passed  may  be  altered  or  repealed.  The  char- 
ter of  the  Pratt  Institute  (Laws  1887,  c.  398) 
provides  that  it  shall  possess  the  powers  and 
privileges  and  be  subject  to  the  liability  of 
a  corporation  conferred  by  Rev.  St  (1st  Ed.) 
pt  1,  a  18,  tit  3,  and  section  8  thereof  pro- 
vides that  the  charter  of  every  corporation 
shall  be  SLTjJect  to  alteration,  suspension,  or 
repeal.  Laws  1896,  c.  908,  repealing  special 
exemptions  granted  the  Pratt  Institute  in  its 
charter,  does  not  impair  the  obligation  of 
any  contract  Pratt  Institute  v.  New  York, 
91  N.  Y.  Supp.  136,  138,  99  App.  Div.  525 
(citing  C3ooley,  Const  Llm.  [7th  Ed.]  p.  396). 

The  action  of  a  state  in  enlarging,  re- 
stricting, or  destroying  the  corporate  ex- 
istence of  a  town  does  not  impair  contract 
obligations  within  the  meaning  of  the  Con- 
sUtuUon.  Salient  ▼.  Clark,  77  AtL  337,  83 
Vt  523. 

Cbaace  of  remedj 

The  obligation  of  a  contract  is  impaired 
within  the  federal  Constitution  by  an  act 
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preventing  enforcement  of  the  contract,  or 
materially  abridging  the  remedy  for  enforc- 
ing it  which  existed  when  it  was  entered 
into  and  which  does  not  supply  an  alterna- 
tive remedy  equally  adequate.  Acts  1008,  c. 
305,  recognizing  the  obligation  of  stocfehold- 
era  of  a  corporation  to  its  creditors,  requir- 
ing enforcement  by  a  bill  in  equity  on  behalf 
of  all  creditors  against  all  the  stockholders 
in  the  state,  and  protecting  a  creditor  whqse 
action  at  law  has  been  abated  from  loss  of 
the  costs  of  the  action  by  providing  that 
they  shall  be  taxable  in  the  proceedings  in 
equity,  though  changing  the  form  of  the  rem- 
edy of  an  existing  creditor  to  enforce  unpaid 
stock  subscriptions,  is  not  invalid  as  im- 
pairing the  obligation  of  a  contract,  for  It 
gives  the  creditor  an  alternative  remedy 
equally  adequata  Pittsburg  Steel  Co.  v. 
Baltimore  Equitable  Soc,  77  Atl.  255,  256, 
113  Md.  77. 

"  'The  obUgation  of  a  contract'  is  impair- 
ed, in  the  constitutional  sense,  by  any  law 
which  prevents  its  enforcement,  or  which  ma- 
terially abridges  the  xemedy  for  enforcing  it, 
which  existed  when  it  was  contracted,  and 
does  not  supply  an  alternative  remedy  equal- 
ly adequate  and  efficacious.'*  McNamara  v. 
Keene,  98  N.  Y.  Supp.  860,  862»  49  Misc.  Rep. 
452  (citing  McGahey  v.  Virginia,  10  Sup.  Ct 
972,  135  U.  S.  662,  34  L.  Ed.  304 ;  People  ex 
rel.  Reynolds  v.  Common  Council  of  City  of 
Buffalo,  35  N.  B.  485,  140  N.  Y.  300,  37  Am. 
SL  Rep.  563;  Lewis  Pub.  Co.  v.  Lenz,  83  N. 
Y.   Supp.  841,  86  App.  Div.  452). 

The  protection  against  the  "impairment" 
of  the  obligation  is  absolute,  and  all  legisla- 
tive acts  which  work  that  result,  whether  by 
directly  changing  its  terms  or  indirectly  by 
rendering  it  ineffective,  and  of  less  value 
through  a  change  of  remedies,  are  prohibi- 
tive. Blakemore  v.  Cooper,  106  N.  W.  566, 
569,  15  N.  D.  5,  4  L.  R.  A.  (N.  S.)  1074,  125 
Am.  St.  Rep.  574. 

"Any  law  which  in  its  operation  amounts 
to  a  denial  or  obstruction  of  the  rights  ac- 
cruing by  a  contract,  though  professing  to 
act  only  as  a  remedy,  Is  directly  obnoxious 
to  the  prohibition  of  the  Constitution." 
"Whatever  belongs  merely  to  the  remedy 
may  be  altered  according  to  the  will  of  the 
state,  provided  the  alteration  does  not  'im- 
pair the  obligations'  contracted,  and  it 
does  not  impair  it,  provided  it  leaves  the 
parties  a  substantial  remedy,  according  to 
the  course  of  justice  as  It  existed  at  the 
time  the  contract  was  made."  Gen.  St.  Kan. 
1868,  c.  23,  {  32,  provided  that,  on  return 
nulla  bona  of  an  execution  against  a  corpo- 
ration, it  might  be  issued  against  any  stock- 
holder to  an  extent  equal  in  amount  to  the 
stock  held  by  him.  An  act  approved  in  Jan- 
uary, 1899  (Laws  1898-99,  p.  35,  c.  10), 
amending  the  former  statute,  provides  that 
on  the  return  of  an  execution  nulla  bona  a 
receiver  shall  be  appointed,  who  shall  sue 
all   the  stockholders  for  the  benefit  of  all 


creditors.  Held  that,  as  against  a  creditor 
of  a  Kansas  corporation  who  obtained  a 
judgment  prior  to  the  latter  statute  and  was 
seeking  to  satisfy  his  claim  under  the  former 
statute,  the  latter  was  inoperative  as  "im- 
pairing the  obligation  of  contract."  Pusey  & 
Jones  Co.  v.  Love  (Del.)  66  Atl.  1013,  1015, 
6  PennewlU,  80,  11  L.  R.  A.  (N.  S.)  953,  130 
Am.  St  Rep.  144  (citing  Ck)oley,  Const.  Llm. 
[6th  Ed.]  pp.  344-346). 

Pol.  Code,  §  3443,  as  amended,  so  as  to 
provide  an  additional  method  for  contesting 
the  right  of  one  to  purchase  public  land,  on 
the  ground  that,  at  the  time  of  application 
to  purchase,  the  land  had  been  reclaimed 
and  made  fit  for  cultivation  (the  method  be- 
ing by  action  by  one  who  had  occupied  the 
land  for  10  years  before  the  application), 
though  retroactive  in  applying,  where  an  ap- 
plication to  purchase  was  made  and  a  certifi- 
cate of  purchase  was  issued  prior  to  adop- 
tion of  the  statute,  "impairs"  no  obligation 
of  contract,  as  it  merely  gives  a  new  remedy. 
"A  change  in  the  law  to  this  extent  affects 
only  remedy,  and  disturbs  or  impairs  no  ex- 
isting legal  right  The  cases  uniformly  hold 
that  as  long  as  vested  rights  are  not  im- 
paired, retrospective  laws  giving  new  and 
additional  remedies  for  existing  rights,  or 
giving  a  remedy  at  law  where  one  previously 
existed  in  equity  only,  or  vice  versa,  are  val- 
id. As  said  in  Rich  v.  Flanders,  39  N.  H. 
304,  a  party  has  no  right  to  complain  of 
these  things  as  violations  of  the  Constitu- 
tion, so  long-  as  the  laws  leave  him  a  compe- 
tent court  bound  to  administer  justice  to 
him  according  to  the  rights  the  law  gave 
him,  when  his  right  of  action  or  defense  be- 
came invested."  Boggs  v.  Ganeard,  84  Pac. 
195-199,  148  Cal.  711. 

Eaeemption  laws 

Statutes  lessening  exemptions,  being  fa- 
vorable to  a  creditor,  do  not  impair  any  con- 
tractual obligation;  to  •Impair"  being  to 
weaken  or  diminish  in  some  way  the  power 
which  the  court  had  when  the  contract  was 
made  to  enforce  it  if  specifically  enforceable 
or  to  give  damages  for  its  breach.  Brearley 
School.  V.  Ward,  94  N.  B.  1001,  1003,  201  N. 
y.  358*.  40  L.  R.  A.  (N.  S.)  1215,  Ann.  Cas. 
1912B,  251 ;  Id.,  123  N.  Y.  Supp.  614,  138  App. 
Div.  833. 

Police  reBulatioiui 

The  constitutional  prohibition  of  state 
laws  'Impairing  the  obligation  of  contracts" 
does  not  restrict  the  power  of  the  state  to 
protect  the  public  health,  the  public  morals, 
or  the  public  safety,  as  the  one  or  the  other 
may  be  involved  in  the  execntibn  et  such 
contracts.  UeSert  y.  State  Board  of  Medi- 
cal Registration  A  Examination,  7i  Pac.  247, 
260,  66  Kan.  710,  1  L.  R.  A.  (K.  S.)  811 
(quoting  and  adopting  definition  In  Mugier 
V.  Kansas,  8  Sup.  Ot  273,  123  U.  S.  623,  31 
L.  R.  A.  205). 
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"The  interdiction  of  statutes  'impairing  r 
the  obligation  of  contracts*  does  not  prevent 
the  state  from  exercising  such  powers  as  are 
vested  in  it  for  the  promotion  of  the  common 
weal,  or  are  necessary  for  the  general  good 
of  the  public,  though  contracts  previously  en- 
tered into  between  individuals  may  thereby 
be  affected.  This  power,  which,  in  its  vari- 
ous ramifications,  is  known  as  the  police 
power,  is  an  exercise  of  the  sovereign  right 
of  the  government  to  protect  the  lives, 
health,  morals,  comfort,  and  general  welfare 
of  the  people,  and  is  paramount  to  any  rights 
under  contracts  between  individuals."  The 
obligations  of  an  agreement  to  remove  an  ex- 
isting dam  from  a  navigable  stream,  and  to 
allow  the  stream  to  remain  open  and  unob- 
structed, are  not  unconstitutionally  impaired 
by  a  state  statute  subsequently  enacted  in 
the  exercise  of  the  police  power  to  subserve 
the  drainage  of  lowlands,  authorizing  the 
construction  of  a  dam  across  the  stream  by 
the  very  person  making  such  agreement. 
Manigault  v.  Springs,  26  Sup.  Ct  127,  130, 
199  U.  S.  473,  50  li.  Ed.  274. 

IMPAIRIKO      RIGHT     TO      PRIVATE 


The  phrase  'Impairing  the  right  to  pri- 
vate property,"  in  the  organic  act  of  the 
territory  which  inhibits  the  passage  of  any 
law  "impairing  the  right  to  private  proper- 
ty," does  not  Interfere  with  the  power  of 
the  Legislature  to  protect  property  and  pro- 
mote morals  and  good  order.  The  possession 
and  enjoyment  of  all  rights  are  subject  to 
such  reasonable  conditions  as  may  be  deem- 
ed by  the  governing  authority  essential  to 
the  safety,  health,  peace,  good  order,  and 
morals  of  the  community;  and,  while  the 
Legislature  may  not  constitutionally  declare 
that  void  which  in  its  nature  is  and  under 
all  circumstances  must  be  entirely  harmless, 
it  may  place  such  reasonable  restrictions  on 
the  right  of  an  owner  in  relation  to  his 
property  as  becomes  necessary  to  conserve 
the  interests  of  the  public  and  to  prevent 
frauds  among  individuals.  Sess.  Laws  1903, 
p.  249,  c.  30,  S  If  regulating  the  sale  of  stocks 
of  merchandise  in  bulk,  does  not  impair  the 
right  to  private  property.  Williams  v. 
Fourth  Nat.  Bank  of  Wichita,  Kan.,  82  Pac. 
496,  497,  15  Okl.  477,  2  L.  R.  A.  (N.  S.)  334. 
6  Ann.  Cas.  970. 


"Loss  of  time,"  as  an  element  of  damag- 
es for  a  personal  injury  means  time  totally 
lost  because  of  the  inability  of  the  injured 
person  to  follow  «ny  wage-earning  occupa- 
tion and  is.  more  than  the  impairment  of  the 
power  to  earn  money,  as  "impairment"  im- 
plies that  he  can  perform  some  services  and 
his  ability  to  earn  money,  though  reduced, 
is  not  totally  destroyed.  Blue  Grass  Trac- 
tion Co.  T.  Ingles,  131  S.  W.  278,  281,  140 
Ky.  488. 


iMPAiRMzarr  of  mehtaIi  facux- 


There  is  a  clear  distinction  between 
"mental  suffering"  and  'impairment  of  the 
mental  faculties."  Gagnier  t.  Fargo,  96  N. 
W.  841,  843,  12  N.  D.  219. 

IMPANEL 

As  swearlas  Jury' 

The  word  "impaneled"  means  the  final 
formation  by  the  court  of  the  Jury.  It  is  the 
act  that  precedes  the  swearing  of  the  Jurj' 
and  which  ascertains  who  are  to  be  sworn. 
It  cannot  be  presumed  that  the  grand  Jury 
was  sworn  from  the  statement  that  it  was 
"impaneled."  State  v.  Hurst.  99  S.  W.  820, 
123  Mo.  App.  39  (quoting  and  adopting  defi- 
nition in  State  v.  Ostrander,  18  Iowa,  446). 

In  a  record  reciting  that  the  Jury  was 
"impaneled"  to  try  the  cause,  the  word  'im- 
paneled" does  not  imply  that  the  Jurors 
were  sworn.  In  American  practice  the  word 
"impaneled"  Is  used  of  a  Jury  drawn  for 
trial  for  a  particular  case  by  the  clerk  as 
well  as  a  general  list  of  Jurors  returned  by 
the  sheriff.  The  record  on  appeal  in  a  crimi- 
nal case,  which  recites  merely  that  12  per- 
sons, naming  them,  were  selected  as  a  Jury 
out  of  a  panel  of  qualified  Jurors,  and  that 
the  Jury  returned  into  the  court  the  verdict, 
"We,  the  Jury,"  etc.,  does  not  show  that  the 
Jury  was  sworn  as  required  by  Rev.  St  1899, 
S  2627,  and  a  conviction  based  thereon  can- 
not stand.  State  v.  Mitchell,  97  S.  W.  561, 
562,  199  Mo.  105,  8  Ann.  Gas.  749. 

IMPARLANCE 

See  General  ImparlancOi 

IMPARTIAL 


Const,  art.  6,  |  28,  giving  accused  a  right 
to  trial  by  "an  *impartiar  Jury,"  gives  him  a 
right  to  trial  by  Jurors  qualified  to  dispose 
of  the  case  on  the  testimony  presented  to 
them.  A  Jury  is  not  "Impartial"  whose  mem- 
bers are  already  so  impressed  with  the  guilt 
of  the  accused  that  evidence  wiU  be  re- 
quired to  overcome  such  impressions.  Peo- 
ple V.  Mol,  100  N.  W.  913,  915,  137  Mich.  692, 
68  L.  R.  A.  871,  4  Ann.  Gas.  960  (citing  Ste-. 
phens  V.  People,  38  Mich.  739;  Smith  v. 
Eames,  3  Scam.  [4  111.]  76,.  36  Am.  Dec  515). 

An  "impartial  Jury"  is  a  Jury  that  must 
be  composed  of  12  Impartial  men.  If  one  of 
si)ch  Jurors  is  incompetent  because  of  actual 
bias  entertained  by  him  against  the  accused, 
and  conceals  such  incompetency  on  his  voir 
dire,  the  Jury  as  a  whole  is  vitiated.  State 
V.  Mott,  74  Pac.  728,  730,  29  Mont.  292. 
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IMPEACH— IMPEACHMENT 

See  Successfully  Impeached;  Collateral 
Impeachment 

The  rule  is  that  jurors  cannot  Impeach 
their  own  verdict,  but  this  does  not  preTent 
a  party  showing  by  affidavits  of  jurors  that 
the  insertion  in  the  answer  in  a  special  ver- 
dict was  by  mistake,  and  that  the  jury 
agreed  on  the  opposite  answer.  Such  evi- 
dence did  not  impeach  the  verdict  of  the  ju- 
ry, for  that  is  not  the  written  paper  filed, 
but  is  the  agreement  which  the  jury  reached, 
and  the  former,  like  most  records  or  writ- 
ings, is  but  the  expression  of  evidence  of 
some  mental  conception.  Hence  it  may  well 
i)e  said  that  a  showing  that  such  writing  is 
not  correct  is  not  impeachment  of  the  ver- 
dict itself.  ,  Wolf  gram  v.  Town  of  Schoepke, 
100  N.  W.  >1054,  1056^  123  Wis.  19,  3  Ann. 
Cas.  3d8. 

IMPEACHMENT  OF  WASTE 

See  Without  Impeadiment  of  Waste. 

IMPEACHMENT  OF  WITNESS 

Proof  of  the  conviction  of  a  witness-  of  a 
felony  as  permitted  by  Civ.  Code  Prac.  i  597, 
is  an  impeachment  of.  the  general  reputation 
of  the  witness  within  section  599,  providing 
that  evidence  of  the  good  character  of  a  wit- 
ness is  inadmissible  until  his  general  reputa- 
tion has  been  impeached.  Shields  v.  Conway, 
117  S.  W.  340,  341,  133  Ky.  35. 

Strictly  speaking,  the  words  "successful- 
ly impeached,"  when  used  In  this  connection, 
mean  no  more  than  the  word  "impeached." 
If  a  witness  is  impeached  at  all,  he  is  "suc- 
cessfully impeached,"  while  an  attempt  to 
impeach  may,  of  course,  be  either  success- 
ful or  unsuccessful.  Chicago  City  R.  Co.  v. 
Ryan,  80  N.  E.  116,  117,  225  IlL  287  (citing 
Powell  V.  State,  29  S.  R  309,  101  Ga.  9, 
65  Am.  St.  Rep.  277 ;  Smith  v.  State,  35  S. 
E.  59,  109  Ga.  479 ;  Commonwealth  v.  Welch, 
63  S.  W.  984,  111  Ky.  530 ;  Beedle  v.  People, 
68  N.  E.  434,  204  III.  197). 

The  word  "impeach,"  as  used  in  Louisi- 
ana Code  of  Practice  (Act  126,  1908,  §  1),  pro- 
viding that  the  parties  shall  be  entitled  to 
examine  their  opponent  after  cross-examina- 
tion and  shall  not  be  held  as  vouching  for  the 
credibility  of  such  opponents  or  as  estopped 
from  impeaching  the  testimony  given,  in- 
cludes all  that  would  be  meant  if  the  word 
"rebut"  were  added,  since  to  impeach  the  tes- 
timony of  a  witness  or  to  Impeach  a  judg- 
ment means'  to  show  that  it  is  erroneous. 
Pratt  V.  McCoy,  52  South.  151,  152,  125  La. 
1040  (citing  21  Cyc.  p.  1737). 

The  credibility  of  a  witness  is  for  the 
determination  of  the  Jury,  and  it  was  not 
error  to  instruct  that  a  witness  may  be  be- 
lieved though  impeached  for  general  bad 
character,  if  the  jury  believe  the  witness  has 
sworn  to  the  truth,  the  use  of  the  word  "im- 
peached" being  the  equivalent  of  "attacked" 


or  "assailed."    Ector  v.  State,  48  S.  E.  815, 
316,  120  Ga.  543. 

As  attempt  to  impeacli 

The  word  "impeached"  Is  frequently  used 
as  synonymous  in  meaning  with  the  words 
"attempted  to  impeach."  Where  a  witness  is 
contradicted  as  to  a  material  matter,  or  evi- 
dence is  offered  showing  that  he  has  made 
statements  at  another  time  inconsistent  with 
his  testimony  as  to  a  material  matter,  he  is 
not  thereby  impeached,  according  to  the  more 
restricted  significance  of  the  word,  unless  the 
jury  believe  from  the  contradiction,  or  from 
the  proof  of  inconsistent  statements  made  at 
another  time,  that  he  has  willfully  sworn 
falsely  as  to  the  material  matter  in  reference 
to  which  he  has  been  contradicted  or  in  ref- 
erence to  which  it  is  charged  he  has  made  in- 
consistent statements  at  another  time.  Chi- 
cago City  R.  Co.  V.  Ryan,  80  N.  E.  116,  117, 
225  lU.  287  (citing  GuUiher  v.  People,  82  IlL 
145;  Swan  v.  People,  98  III.  610;  Hoge  v. 
People,  6  N.  E.  796,  117  III.  35 ;  Perkins  v. 
Knisely,  68  N.  E.  486,  204  111.  275;  Beedle  v. 
People^  68  N.  K  434,  204  IlL  197). 

Confliet  of  evidenoe 

A  party  may  contradict  his  own  witness, 
for  contradiction  is  not  impeachment,  as  im- 
peaching evidence  is  that  which  is  directed 
solely  to  the  question  of  the  credibility  of  the 
witness.  De  Noyelles  v.  Delaware  Ins.  Co.  of 
Philadelphia,  188  N.  T.  Supp.  855,  858,  78 
Misc.  Rep.  649. 

The  newly  discovered  evidence  on  which 
new  trial  is  sought  is  not  'impeaching  evi- 
dence," merely  where  it  contradicts  the  testi- 
mony of  opposing  witn^ses.  Hughes  v. 
Rhode  Island  Co.  (R.  I.)  67  Atl.  450. 

Testimony  tending  to  contradict  material 
testimony  given  by  a  prosecutrix*  was  sub- 
stantive in  character,  and  it  was  error  to  in- 
struct that  such  evidence  was  called  "im- 
imaching  evidence"  and  was  for  the  purpose 
of  casting  doubts  upon  the  truth  of  her  testi- 
mony. State  V.  Dolan,  109  N.  W.  609,  610, 
132  Iowa,  196. 

IMPEDE 

A  bare  attempt,  without  success,  to  in- 
duce a  third  person  to  do  what  he  could  to 
influence  Jurors  in  a  pending  case  in  a  feder- 
al court  did  not  obstruct  or  "impede"  the 
administration  of  justice,  so  as  to  constitute 
a  contempt,  punishable  under  Rev.  St.  §  725, 
under  the  rule  that,  to  constitute  such  eon- 
tempt,  th^  act  done  by  the  accused  must  natu- 
rally and  directly  tend  to  such  destruction.  As 
stated  in  United  States  v.  Seeley,  27  Fed. 
Cas.  1010 ;  "To  ^obstruct,'  independent  of  the 
acceptation  the  word  has  obtained  in  the 
criminal  law,  would  seem  to  stand  ex  vi  ter- 
mini a  direct  and  positive  interposition,  which 
prevented,  or  tended  to  prevent,  the  action  of 
the  officer  or  court  in  respect  to  a  matter 
then  to  be  proceeded  in.   'Impede*  must  neces- 
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sasily  bear  a  similar  import,  and,  if  there 
be  any  discrimination  between  the  two  terms, 
it  can  only  be  that  the  same  direct  and  posi- 
tive interference  inay,  without  amounting  to 
a  complete  obstruction,  become  an  impedi- 
ment to  the  action  intended  to  be  intercepted. 
The  intention  of  the  Legislature  to  give  these 
terms  an  application  only  to  direct  acts  of 
violence  or  menace  is  inferable  from  the 
construction  that  the  endeavor  is  made  equal- 
ly criminal  with  the  entire  completion  of 
the  purpose.  An  endeavor  to  obstruct  or  im- 
pede, etc.,  by  threats  or  force,  would  neces- 
sarily imply  the  effort  to  put  forth  some 
act,  which  In  its  natural,  if  not  necessary, 
consequence  must  be  attended  with  an  ob- 
struction, and  with  a  forced  and  compelled 
interruption  of  further  progress  in  the  ad- 
ministration of  justice."  United  States  v. 
Carroll,  147  Fed.  947,  953  (citing  United 
States  V.  Bittinger,  24  Fed.  Cas.  1149;  Ex 
parte  McRae,  77  S.  W.  211,  45  Ter.  Or.  B. 
285). 


The  word  impediment,"  as  used  in  a 
statute  prohibiting  the  obstruction  of  any 
public  road  by  "a  fence,  bar,  or  other  impedi- 
ment, except  by  gates"  erected  by  leave  of 
county  commissioners,  means  an  obstruction 
of  a  nontemporary  nature  of  the  same  char- 
acter as  a  fence,  bar,  or  gate  erected  across 
the  highway,  and  does  not  include  a  freight 
car  pushed  by  a  railroad  employ^  across  a 
public  road  and  permitted  to  remain  there 
for  a  space  of  seven  hours,  when  it  is  volun- 
tarily removed.  Central  of  Georgia  Ey.  Co. 
V.  State,  40  South.  991,  992,  145  Ala.  99. 

OPERATIVE  STATUTE 

Directory  statute  distinguished,  Me  Di- 
rectory Statute. 

IMPERCEPTIBLE 

Accretion  is  the  process  of  gradual  and 
imperceptible  addition  to  riparian  land,  made 
by  water  to  which  the  land  is  contiguous, 
and  the  addition  is  imperceptible  if  its  pro- 
gress is  not  perceptible,  although  the  fact  of 
the  addition  may  be  perceptible  after  a  long 
lapse  ,of  time.  In  re  Broadway  in  Borough 
of  the  Bronic,  122  N.  Y.  Supp.  281,  283,  137 
App.  Div.  652. 

IMPERFECT 

IMPERFECT  GRANT 

An  imperfect  grant  is  one  which  re- 
quires a  further  exercise  of  the  granting 
power  to  pass  the  fee  in  the  lands ;  is  one 
*'which  does  not  convey  full  and  absolute 
dominion,  not ,  only  as  against  private  per- 
sons, but  as  against  the  government,  and 
which  may  be  affirmed  or  disavowed  by  the 
political  or  granting  authority."    Territory 


V.  Delinquent  Tax  list  of  Bernalillo  Countj^ 
76  Pac.  316,  317,  12  N.  M.  169, 

A  Spanish  grant  made,  in  1728,  by  the 
Governor  and  Captain  General  of  New  Mexi- 
co, and  not  shown  to  have  been  confirmed  by  a 
Spanish  official,  is  an  Imperfect  grant — ^that 
is,  one  requiriiHi:  further  action  of  the  politi- 
cal authorities  to  its  perfection,  recognition 
of  which  is  forbidden  by  Act  Cong.  March  3, 
1891,  a  639,  f  12,  26  Stat  859,  in  the  absence 
of  a  proceeding  within  two  years  for  estab- 
lishment of  its  yalidity-— 4:he  Royal  Regula- 
tion <rf  the  King  of  Spain  of  October  15,  1752, 
§  3,  providing  that  all  persons  holding  grants 
made  after  1700  should  exhibit  their  title  to 
the  proper  officer  for  confirmation,  and  that 
fSailure  so  to  do  should  result  in  their  bein? 
deprived  of  and  ejected  from  such  lands,  and 
grants  of  them  being  made  to  other  persons, 
and  section  12,  conferring  the  confirmatory 
power  on  the  governors  of  distant  provinces, 
acting  under  the  advice  of  certain  other  offi- 
cials, as  to  land  therein.  Sena  v.  American 
Turquoise  Co.,  98  Pac.  170,  172,  14  N.  M.  511. 

IMFERFECrr  OBLIOATIOK 

**The  obligation  of  a  contract  includes 
everything  within  its  obligatory  scope. 
Among  these  elements  nothing  is  more  impoi^ 
tant  than  the  means  of  enforcement.  This 
is  the  breath  of  its  vital  existence.  Without 
it,  the  contract,  as  such,  in  the  view  of  the 
law,  ceases  to  be  and  fails  into  the  class  of 
those  'imperfect  obligations/  as  thej  are 
termed,  which  depend  for  their  fulfillment 
upon  the  will  and  conscience  of  those  upon 
whom  they  rest.'*  Blakemore  v.  Cooper,  106 
N.  W.  566,  569,  15  N.  D.  5,  4  L.  R.  A.  (N.  S.) 
1074,  125  Am.  St  Rep.  574  (quoting  and 
adopting  BSdwards  ▼.  Kearzey,  96  U.  S.  595, 
24  L.  Ed.  793). 

IMPkSRFECT  OWKER8HIP 

Ownership  is  imperfect  when  it  termi- 
nates at  a  certain  time  or  on  a  condition. 
Ruddock  Cypress  Co.  v.  Peyret  36  South.  105, 
107,  111  La.  1019. 

Ownership  is  "imperfect"  when  it  is 
termiuable  at  will,  or  on  a  condition  or  at  a 
certain  time.  Where  a  claim  against  a  city 
was  assigned  to  a  person  in  payment  of  a 
debt  due  him,  and  on  further  condition  and 
consideration  that  he  should  devote  the  bal- 
ance to  be  collected  pro  tanto  to  the  payment 
of  the  debts  due  to  the  assignor's  other  cred- 
itors In  whose  favor,  to  that  extent,  such 
person  bound  himself  by  written  contracts, 
as  to  the  remaining  interest  in  the  claim  his 
ownership  was  imperfect,  in  that  it  was  sub- 
ject to  the  condition  that  such  remaining  in- 
terest should,  on  the  payment  of  the  claim  by 
the  city,  be  surrendered  to  the  holders  of  the 
equitable  title  In  satisfaction  of  the  debts 
due  them.  Sintes  v.  Commerford,  36  South. 
656,  659, 112  La.  706. 

According  to  Code,  art  490,  ownership  is 
''imperfect"  when  It  is  to  terminate  at  a  cer- 
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tain  time  or  on  a  condition,  or  if  the  thing 
which  is  an  object  of  it,  being  immovable,  is 
charged  with  any  real  right  towards  a  tlxlrd 
person,  as  a  usufruct  use  of  servitude.  Cro< 
chet  y.  MoComant,  40  South.  474,  476,  116 
La.  1,  114  Am.  St.  Bep.  538. 

nCPERFECTIOK 

See  Trivial  Imperfection. 

Where  the  record  proper  shows  the  entry 
of  an  order  permitting  the  filing  of  a  bill  of 
exceptions  in  vacation  prior  to  a  designated 
date,  and  a  bill  of  exceptions  was  approved 
and  indorsed  by  counsel  for  respondent  and 
submitted  to  the  trial  Judge  to  be  signed  and 
approved,  and  ordered  to  be  made  a  part  of 
the  record  within  the  time  fixed,  the  omis- 
sion of  the  trial  Jud£;e  to  affix  his  name  to 
the  order  at  the  time  he  made  it  within  the 
specified  time  could  be  supplied  by  his  signa- 
ture affixed  after  the  expiration  of  the  time, 
and,  when  that  was  done,  the  bill  of  ex* 
cepUons  must  be  deemed  filed  in  compliance 
with  Rev.  St  1909,  §  2029;  the  imperfection 
being  within  sections  2119  and  2120,  defining 
imperfections  for  which  a  Judgment  will  not 
be  set  aside,  and  permitting  the  coring  of 
such  imperfections  by  amendment  Buchan* 
an  y.  Louisiana  Purchase  Expos^tiOD  Co.,  149 
S.  W.  26,  28,  245  Mo.  337. 

IMPERSONAL  EXEMPTION 

"Inipersonal  exemptions''  from  taxation 
are  those  in  which  the  exemption  is  granted 
directly  to  the  property,  and  in  which  the 
granting  clause  generally  provides  that  the 
property  of.  the  class  designated,  when  ac- 
quired or  created  in  compliance  with  the  pro- 
visions of  the  enabling  legislation,  shall  be 
exempt  from  taxation.  Grand  Canyon  R. 
Co.  V.  Treat,  95  Pac.  187,  189,  12  Arix.  69. 

IMPERSONATING  ANOTHER 

One  who  wett  to  a  wholesale  cigar  store, 
and,  giving  an  assumed  name,-  falsely  rep- 
resented that  he  had  come  to  get  cigars  for 
a  retail  dealer,  and  thereby  procured  the 
cigars  and  converted  them  to  his  own  use, 
was  guilty  of  "larceny,**  since  the  wholesaler 
intended  to  deliver  him  merely  the  possession 
of  the  goods  for  the  retailer,  and  not  to  sell 
them  to  him  personally,  and  was  not  guilty 
of  "obtaining  property  by  impersonating  an- 
other," within  the  meaning  of  Bev.  St  1899, 
f  1930.  State  v.  Kosky,  90  S.  W.  454,  457, 
191  Mo.  1. 

IMPERTINENCE— IMPERTINENT 

^'Impertinence,"  in  a  pleading  in  equity, 
consists  in  the  introduction  of  any  matter 
into  the  pleading  which  is  not  properly  be- 
fore the  court  for  decision  at  the  particular 
stage  of  the  suit.  Blanton  v.  Chalmers,  158 
Fed.  907,  909  (citing  Wood  v.  Mann,  30  Fed. 
Cas.  445,  1  Sumn.  506;    Chapman  v.  School 


District  6  Fed.  Cas.  483,  Dead'y,  108;  Woods 
V.  Morrell  [N.  Y.]  1  Johns.  Ch.  103), 

An  answer  is  not  '^impertinent*'  which 
is  relevant,  or  which  can  influence  the  de- 
cision of  the  suit,  either  as  to  the  subject- 
matter  of  the  controversy,  the  particular  re- 
lief to  be  given,  or  as  to  costs.  Holsendorf 
V.  Terrell,  42  South.  684,  585,  52  Fla.  525. 

A  motion  to  strike  out  parts  of  an 
amended  bill  as  "irrelevant, .  redundant,  sur- 
plusage, and  immaterial,"  while  a  proper 
pleading  under  the  Idaho  Code,  is  not  proper 
practice  on  the  equity  side  of  the  federal 
court  sitting  in  that  state;  such  objection 
being  availed  of  by  exceptions  for  "imper- 
tihency."  To  charge  that  matter  alleged  in 
an  amended  bill  is  irrelevant  and  redundant 
is  substantially  to  charge  that  it  is  subject 
to  exceptions  as  Impertinent.  Where  a  mo- 
tion to  strike  matter  from  an  amended  bill 
as  irrelevant,  redundant,  surplusage,  and 
immaterial  was  erroneously  filed  instead  of 
exceptions  to  the  bill  for  impertinency,  the 
misnomer,  not  being  prejudicial,  would  be 
disregarded  and  the  motion  regarded  as  ex- 
ceptions to  the  bin.  United  States  ▼.  Ket- 
tenbach,  175  Fed.  463,  464. 

IMPLEAD 

The  record  of  an  order,  entitled  "The 
People  ♦  ♦  •  vs.  T.  (Impleaded),"  and 
showing  that  "said  defendant"  was  arraign- 
ed, shows  that  T.  was  arraigned;  the  word 
'Impleaded^'  not  being  synonymous  with  "et 
aL,"  but  when  used  hx  formal,  pleadings  and 
in  court  records  is  properly  used,  following 
the  name  of  a  defendant  when  there  is  more 
than  one  defendant  and  only  one  defendant 
appears,  to  designate  that  there  are  defend- 
ants other  than  the  defendant,  who  is  then 
present  in  court.  People  v.  Tlemey»  96  K  U 
447,  448,  250  111.  515. 

IMPLEMENT 

BowUak  alle) 

A  bowling  alley  is  not  exempt  from  seiz- 
ure and  sale  on  execution  as  the  tools  or 
•Implements*'  of  the  keeper's  trade  or  busi- 
ness. Williams  v.  Vincent,  79  Pac.  121,  122, 
70  Kan.  595,  68  L.  R.  A.  634,  109  Am.  St 
Rep.  469. 

Bridge  builders'   appliances 

A  buggy  used  by  a  bridge  company  to 
elevate  steel  beams,  consisting  of  a  tongue 
with  two  large  wheels  connected  by  an  axle, 
constituted  an  ''implement,"  within  Employ- 
ers' Liability  Act  (Laws  1897,  c.  415,  p.  467, 
f  18),  requiring  reasonable  care  on  the  part 
of  the  master  in  furnishing  *lmplement&" 
Pluckham  v.  American  Bridge  Co.,  93  N.  Y. 
Hupp.  748,  760,  104  App.  Dtv.  404. 

Clieeseinaker's  appliances 

Cheese  vats,  presses,  curd  knives^  and 
the  like,  used  by  the  owner,  a  cheese  maker, 
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in  making  cheese  by  hand,  are  tools  and 
"implements,*'  within  the  meaning  of  the  ex- 
emption laws.  Fish  v.  Street,  27  Kan.  270, 
272,  274. 

Horse  and  wason 

A  buggy  and  harness  belonging  to  an  in- 
surance agent,  used  by  him  with  his  horse 
to  carry  on  his  business,  are  exempt  as  tools 
and  ''implements**  used  and  kept  to  carry 
on  a  trade  or  business,  exempted  under  sub- 
division 8  of  section  3  of  the  act  relating 
to  exemptions.  Wilhite  v.  Williams,  21  Pac. 
256,  257,  41  Kan.  288,  13  Am.  St.  Rep.  281. 

LiUHLberinan's  appliaiiees 

'^Implements'*  are  things  necessary  to 
any  trade,  without  which  the  work  cannot 
be  performed.  A  portable  engine  and  boiler, 
with  saw  attachments,  with  which  one  makes 
his  livelihood,  and  on  which  he  depends  ex- 
clusively therefor,  and  which  he  uses  and 
keeps  for  the  purpo^  of  carrying  on  his 
business  of  lumberman,  are  "implements,** 
within  Mills*  Ann.  St.  §  2562,  relative  to  ex- 
emptions. Eckman  v.  Poor,  87  Pac.  1088,  38 
Colo.  200  (citing  And.  Law  Diet.;  Stemmer  v. 
Scottish  Union  &  National  Ins.  Co.,  49  Pac. 
588,  53  Pac.  498,  33  Or.  65). 

A  traction  engine  and  the  saws,  belt, 
carrier,  and  other  appliances  commonly  used 
in  connection  with  such  an  engine  for  saw- 
ing logs  and  making  lumber  are  ''tools*'  and 
"implements,**  within  the  meaning  of  sub- 
division «,  f  3018,  Gen.  St  1901,  and  are  ex- 
empt from  execution.  Reeves  &  Co.  v.  Bas- 
cue,  91  Pac.  77,  78,  76  Kan.  333,  123  Am. 
St.  Rep.  137. 

As  mercltandise 

See  Merchandise. 

mPLICATION 

'  See  Amendment  by  Implication;  Nec- 
essary Implication;  Plain  Implication; 
Repeal  by  Implication. 

"Whatever  is  implied  in  a  contract  is  as 
effectual  as  what  is  expressed.  'Implication* 
is  but  another  name  for  intention,  and  if  it 
arises  from  the  language  of  the  contract 
when  considered  in  its  entirety,  and  is  not 
gathered  from  the  mere  expectation  of  one 
or  both  of  the  parties,  it  is  controlling.** 
Brewster  v.  Lanyon  Zinc  Co.,  140  Fed.  801, 
809,  72  C.  C.  A.  213. 

OfPLIBB  ADMISSION 

In  an  action  brought  by  the  plaintiff  to 
recover  for  services  alleged  to  have  been 
rendered  on  the  defendant's  farm  at  her  re- 
quest  and  for  her  benefit,  the  defendant  ad- 
mitted on  cross-examination  that,  after  the 
plaintiff's  claim  had  been  made  known  to  her, 
she  mortgaged  the  farm  for  $900  for  the  pur- 
pose of  taking  up  a  mortgage  given  by  her 
husband  on  property  belonging  to  him,  but 
on  redirect  examination  the  inquiry  whether 
in  giving  this  mortgage  she  had  any  purpose 


to  defeat  the  collection  of  the  plalntUfs 
claim  was  excluded  by  the  court.  Held:  (1) 
That,  if  the  testimony  be  called  purely  col- 
lateral, it  was  not  for  the  plaintiff  to  call 
out  collateral  facts  which  might  prejudice, 
and  then  object  to  an  explanation  of  them. 
(2)  That  the  testimony  that  the  defendant 
had  given  the  mortgage  under  such  circum- 
stances might  operate  as  an  "implied  admis- 
sion** of  liability  on  her  part,  and  was  there- 
fore material  and  not  purely  collateral  evi- 
dence. Pelkey  v.  Hodgdon,  67  AtL  218,  219, 
102  Me.  426  (citing  1  Wigmore,  Ev.  $  282; 
1  Encyc.  of  Evidence,  p.  366;  Heneky  v. 
Smith,  10  Or.  349,  45  Am.  Rep.  143). 

IMPI.IED  AlCEKDMEHT 

"Implied  amendments**  is  a  convenient 
phrase  used  to  indicate  that  rule  of  construc- 
tion by  which  a  repugnant  provision  in  a 
constitution  or  statute  modifies  or  abrogates 
an  earlier  one.  People  ex  rel.  Elder  v.  Sours, 
74  Pac.  167,  186,  31  Colo.  369,  102  Am.  St 
Rep.  34. 

mPIiIED  AUTHORITY 

"ImpUed  authority**  is  that  whicb  the 
principal  intends  his  agent  to  possess,  and 
which  is  proper,  usual,  and  necessary  to  the 
exercise  of  the  authority  actually  granted. 
It  includes  all  such  acts  and  things  as  are 
connected  directly  with  and  are  ess^itial 
to  the  business  in  hand.  Dispatch  Printing 
Co.  V.  National  Bank  of  Commerce,  124  N.  W. 
236,  240,  109  Minn.  440. 

IMPI.IED   COnSEKT 

In  Const,  art.  1,  §  21,  authorizing  the 
Legislature  to  provide  for  waiving  of  a  jury 
where  the  consent  of  the  parties  is  given,  an 
^'implied  consent*'  is  sufficient,  and  there  is 
an  implied  consent  where  a  party  defaults  or 
where,  after  appearance  in  the  action,  he 
fails  to  appear  at  the  trial  or  does  not  deny 
the  plaintiff's  claim.  State  ex  rel.  Clark  v. 
Neterer,  74  Pac.  668»  670,  33  Wash.  535. 

Exemption  laws  should  be  liberally  con- 
strued, and  under  Laws  1901,  p.  365,  i  269, 
extending  the  homestead  exemption  to  a 
tenant  in  common  having  a  homestead  on  the 
land  with  the  consent,  "express  or  implied," 
of  his  cotenant,  the  cotenant*s  acquiescence 
under  such  circumstances  as  raise  a  presump- 
tion of  consent,  is  sufficient;  proof  of  con- 
sent directly  given  viva  voce  or  in  writing 
being  unnecessary.  Bartle  v.  Bartle,  112  N. 
W.  471,  473,  132  Wis.  392  (citing  2  Words  and 
Phrases,  p.  1349). 

IMFUEB  OOHTRACT 

See  Contract    Implied   by   Law;     Con- 
tracts Implied  in  Fact 

A  contract  is  "Implied**  where  the  agree- 
ment is  matter  of  inference  and  deduction. 
Gillan  v.  O'Larry,  108  N.  T.  Supp.  1024,  1027, 
124  App.  Div.  408;  Indianapolis  Coal  Trac- 
tion Co.  V.  Dalton,  87  N.  E.  552,  554,  43  Ind. 
App.  330. 
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A  eontract  is  Implied  where  one  party 
receives  benefits  from  the  other  under  such 
drcnmstances  that  the  law  presumes  a  prom* 
lae  on  the  part  of  the  person  benefited  to  pay 
a  reasonable  price  for  the  same.  Jones  ▼. 
Tucker  (Del.)  84  Atl.  1012. 

An  'Implied  contract"  is  one  which  the 
law  infers  from  the  facts  and  circumstances 
of  the  case,  but  it  will  not  be  inferred  in  any 
case- where  an  express  contract  would  for  any 
reason  be  inyalid.  When  the  law  lays  on  one 
a  duty  to  another,  it  creates  &  promise  from 
the  former  to  the  latter  to  discharge  the  du- 
ty. The  limit  of  the  doctrine  is  that  where, 
from  the  nature  of  the  case,  not  merely  from 
inability  of  the  party,  there  could  not  be  a 
contract  in  fact,  the  law  does  not  undertake 
to  create  the  impossible.  Graham  v.  Tucker, 
47  South.  503,  564,  56  Fla.  307,  U9  L.  B.  A. 
(N.  S.)  531,  131  Am.  St.  Bep.  124  (quoting 
Chase  v.  Second  Avenue  R.  R.  Co.,  97  N.  Y. 
384,  48  Am.  Rep.  631;  Bish.  Gont  [2d  Ed.] 
ff  182,  186). 

An  Implied  contract  is  one  which  reason 
and  justice  dictate,  and  which,  therefore,  the 
law  presumes  that  every  person  undertakes 
to  perform,  and  a  contract  may  be  Implied 
from  circumstances  or  from  the  conduct  of 
the  person  sought  to  be  charged.  Ottumwa 
Mill  &  Construction  Co.  v.  Manchester,  115 
N.  W.  911,  912,  139  Iowa,  334. 

Of  implied  contracts  there  are  two  kinds, 
first,  where  a  man  takes  property  and  the 
owner  waives  the  tort  and  sues  in  assumpsit, 
i.  e.,  where  there  is  no  meeting  of  minds; 
second,  where  the  parties  meet,  and  their 
meeting  results  in  an  unexpressed  agreement 
Harley  v.  United  States,  25  Sup.  Ct.  634,  198 
U.  S.  229,  49  L.  Ed.  1029. 

The  term  ''implied  contract"  has  been 
used  to  denote  not  only  contracts  implied  in 
fact  (that  is,  obligations  where  the  mutual 
intention  to  contract,  although  not  expressed, 
is  implied  or  presumed  from  the  acts  of  the 
parties  or  from  surrounding  circumstances), 
but  also  to  denote  that  class  of  obligations 
Imi)08ed  or  created  by  law  without  the  assent 
of  the  party  bound,  and  sometimes  even  not- 
withstanding his  actual  dissent,  upon  the 
ground  that  they  are  dictated  by  reason  and 
justice.  Harty  Bros.  &  Harty  Co.  v.  Pola- 
kow,  86  N.  E.  1085,  1086,  237  111.  559. 

The  plaintiff,  a  real  estate  agent,  was  re- 
quested by  the  defendant  to  secure  for  her  a 
tenant  for  one  or  more  years  of  her  estate. 
He  secured  a  tenant,  under  a  written  lease, 
"to  hold  for  five  seasons  as  follows:  1903, 
1904,  1905,  1906,  and  1907,  June  1st  to  Octo- 
ber 15th.*'  The  lease  provided  that,  in  the 
event  of  the  property  being  sold,  *•  ♦  •  ♦ 
this  lease  to  be  determined  and  ended  at  the 
end  of  thQ  season  immediately  following  the 
contract  of  sale."  The  plaintiff  executed  the 
lease  for  the  defendant  as  her  agent.  He 
was  paid  an  annual  commission  of  $150  for 
each  of  the  years  1903  and  1904.    The  prem- 


ises were  sold  by  the  defendant  during  the 
season  of  1904.  There  was  no  express  con- 
tract for  commissions,  either  as  to  time  or 
amount.  Held,  that  the  defendant  is  not  li- 
able to  the  plaintiff  for  commissions,  as  upon 
an  "implied  contract,"  for  the  years  1905, 
1906,  and  1907.  Hears  V.  Jones,  67  Atl.  555, 
557, 102  Me.  485. 

A  seller  of  a  traction  engine  for  use  by 
the  buyer  in  the  performance  of  his  contract 
with  the  government  under  the  reclamation 
act  (Act  June  17,  1902,  c.  1093,  32  Stat.  388), 
who  as  mortgagee  for  the  price  remained  the 
owner  with  right  to  possession  for  the  failure 
of  the  buyer  to  pay  at  maturity  the  first  note 
for  the  price,  could,  on  the  government  taking 
possession,  as  authorized  by  section  7  of  the 
act,  of  the  contractor's  machinery  and  com- 
pleting the  work,  sue  the  government  for  the 
value  of  the  use  of  the  engine  either  on  an 
**implied  contract"  to  pay  therefor,  or  on  its 
constitutional  obligation  within  the  Tucker 
act  (Act  March  3,  1887,  a  359,  24  Stat  505), 
authorizing  actions  on  claims  founded  on  the 
Constitution  or  on  contracts,  express  or  im- 
plied. United  States  v.  Buffalo  Pitts  Co.,  193 
Fed.  905,  906, 114  C.  O.  A.  119. 

.  As  eontraot 

See  Contract 

Express  oontraots  eompared 

An  "implied  contract"  requires,  the  same 
as  an  express  contract,  the  element  of  a 
mutual  meeting  of  the  minds  and  of  an  in- 
tention to  contract  and  the  two  classes  of 
contracts  differ  only  in  methods  of  proof,  and 
an  "Implied  contract"  is  established  by  proof 
of  circumstances  from  which  the  intention 
to  contract  is  Implied  as  matter  of  fact,  and 
the  implication  arises  on  legal  principles, 
and  is  conclusive  in  the  absence  of  something 
efficiently  displacing  it,  as  a  presumption  of 
law.  Wojahn  v.  National  Union  Bank  of 
Oshkosh,  129  N.  W.  1068,  1077,  144  Wis.  646. 

The  terms  "express  contracts"  and  "con- 
tracts implied  in  fact"  are  used  to  indicate, 
not  a  distinction  in  the  principles  of  contract, 
but  a  difference  In  the  character  of  the  evi- 
dence by  which  the  contract  is  proved,  and 
the  same  elements  are  essential  in  each  case. 
Fordtran  v.  Stowers,  113  S.  W.  631,  634,  52 
Tex.  Civ.  App.  226. 

As  isaplled  by  law 

"By  reason  of  the  relation  of  parties  or 
the  existence  of  an  obligation  or  duty,  a  con- 
tract may  be  implied  by  law  which  a  party 
never  actually  intended  to  enter  into,  and  the 
obligation  of  which  he  did  actually  intend 
never  to  assume."  A  contract  between  a  comr 
mon  carrier  and  a  passenger  Is  implied  from 
the  fact  of  receiving  the  passenger  to  carry 
for  hire,  and  an  action  by  the  passenger 
against  the  carrier  from  personal  injuries 
caused  by  negligence  Is  an  action  on  an  "im- 
plied contract,"  within  the  municipal  court 
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ly  entertained  and  "implied"  where  the  evi- 
dence does  not  directly  show  that  the  malice 
was  entertained  at  that  time  but  is  neces- 
sarily indirectly  implied  from  the  circum- 
stances and  facts  which  have  been  proved. 
State  V.  I.ee,  60  S.  E.  524,  525,  79  S.  C.  223. 

A  charge  defining  "implied  malice"  in  a 
portion  thereof  excepted  to  stating,  in  the 
language  of  Pen.  Code  1895,  arts,  51,  717, 
that  "the  instrument  or  means  by  which  a 
homicide  is  committed  are  to  be  taken  into 
consideration  in  Judging  the  intent  of  the 
party  offending,"  and  that,  **if  the  instru- 
ment be  one  not  likely  to  produce  death,  it 
is  not  to  be  presumed  that  death  was  design- 
ed, unless  from  the  manner  in  which  it  was 
used  such  intention  e>'idently  appears,"  and 
adding  that  the  act  of  killing  must  be  un- 
lawful and  with  implied  malice  as  defined, 
and  if  the  design  to  kill  is  formed  in  a  mind 
excited  by  passion  or  disturbed  by  any  inade- 
quate cause,  and  coollug  time  has  not  elapsed 
before  the  execution  of  tliat  design,  the  homi- 
cide will  be  of  no  greater  magnitude  than 
murder  in  the  second  degree,  etc.,  is  suffi- 
cient as  against  the  objection  that  the  court 
failed  to  define  adequate  cause,  which  it  did 
define  in  its  instruction  on  manslaughter. 
Manning  v.  State,  9S  S.  W.  251,  253,  51  Tex. 
Cr.  R.  211. 

As   ariflliiK   from    abandoned   heart   or 
lack  of  provocation 

Where,  in  a  prosecution  for  homicide, 
the  evidence  shows  no  considerable  provoca- 
tion In  the  killing,  or  the  circumstances  at- 
tending it  show  an  abandoned  and  malignant 
heart,  then  malice  is  linplitHl.  State  v.  Flem- 
ing, 106  Pac.  305,  313,  17  Idaho,  471. 

An  instruction  that  malice  is  "implied" 
from  a  wanton  and  willful  act  done  without 
legal  provocation  is  a  correct  statement  of 
the  law.  State  v.  Thompson,  56  S.  E.  7S9, 
791,  7G  S.  C.  IIG. 

**Malice,''  within  the  definition  of  murder 
in  Pen.  ('ode,  §  187,  as  the  unlawful  killing 
of  a  human  being  with  malice  aforethought, 
is  "implied"  when  no  considerable  provoca- 
tion ai)i>ears,  or  when  the  circumstances  at- 
tending the  killing  show  an  abandoned  and 
malignant  heart.  People  v.  Frank,  83  Pac. 
578,  579,  2  Cal.  App.  283. 

As  arising  from  deliberate,  cmel  acts 

"Implied  malice"  is  an  inference  or  con- 
clusion of  law  from  the  facts  proved,  and 
is  implied  by  law  from  every  unlawful,  delib- 
erate, and  cruel  act  committed  by  one  person 
against  another,  however  sudden  the  act  may 
be.  State  v.  Underbill  (Del.)  69  Atl.  880,  882, 
6  Pennewill,  491. 

"Implied  malice."  essential  to  constitute 
murder  in  the  second  degree^  is  an  inference 
from  the  facts  proved,  and  is  implied  by  la\C 
from  every  deliberate  cruel  act  committed 
by  one  against  another,  however  sudden  the 


act  may  be.    State  v.  Cephus  (Del.)  67  Atl. 
150,  151,  6  Pennewill,  160. 

Malice  as  an  element  of  murder,  may  be 
implied  from  the  deliberate  selection  and  use 
of  a  deadly  weajwn,  or  from  any  deliberate, 
Cmel  act  committed  by  the  assailant  against 
his  victim,  no  matter  how  sudden  such  act 
may  be;  and  whenever  such  act  from  which 
death  ensues  is  proven,  unaccompanied  by 
circumstances  of  justification,  excuse,  or  miti- 
gation, the  law  presumes  that  the  homicide 
was  committed  with  malice,  and  it  then  de- 
volves on  accused  to  show  that  the  killing 
was  not  malicious,  and  that  the  act  was  not 
murder.  State  v.  De  Paolo  (Del.)  84  Atl. 
213,  214. 

"Implied  malice"  means  that  which  may 
be  inferred  from  the  acts  and  facts  shown. 
Thus,  when  a  wanton,  wickeil,  cruel,  or  re- 
vengeful act  is  shown,  the  inference  or  im- 
plication may  be  dravni  that  the  person  who 
did  such  an  act  was  actuated  by  malice.  And 
when  one  person  assaults  another  with  a 
deadly  weapon  (that  is,  a  weapon  that  will 
likely  pro<luce  death),  the  law  prcwsumes  mal- 
ice from  that  fact  alone,  in  the  absence  of 
proof,  either  direct  or  implied,  to  the  con- 
trary. The  selection  and  use  of  a  weapon, 
such  as  a  revolver,  in  a  deadly  manner,  with- 
out legal  excuse,  raises  a  presumption  and 
is  evidence  of  malice.  State  v.  Ilayden,.  107 
X.  W.  929.  031,' 131  Iowa,  1. 

"Implied  malice"  in  murder  cases  may 
be  proved  by  a  deliberately  formed  design 
to  kill,  by  the  preiw ration  of  the  weapon  or 
other  means  for  doing  great  bodily  harm,  by 
circumstances  of  brutality  attending  the  act, 
or  by  previous  hostility,  or  threats  and  dec- 
larations of  intention  to  kill  or  to  do  serious 
injury.  Ksterline  v.  State,  66  Atl.  209,  270, 
105  Md.  629. 

As  arising  from  unlawful  killing 

"Implied  malice"  is  where  a  man  with- 
out any  cause  whatever,  regardless  of  law 
and  society,  suddenly  shoots  down  another 
man.  The  law  implies  malice.  He  has  a 
depraved  heart.  State  v.  Reeder,  51  S.  E. 
702,  704,  72  S.  C.  223. 

"Implied  malice"  is  an  inference  or  con- 
clusion of  law  from  an  unjustifiable  and  in- 
excusable killing  done  without  design  or  pre- 
meditation, but  under  the  influence  of  a  de- 
praved heart,  or  with  a  reckless  disregard  of 
human  life.  State  v.  Watson  (Del.)  82  Atl. 
1086,  1088. 

"Implied  malice"  is  that  malice  presum- 
ed by  law  from  an  unexi^lalned  and  intention- 
al killing,  when  there  are  no  facts  which 
showed  express  malice  nor  circumstances 
which  would  excuse,  mltighte,  or  justify  the 
killing.  Hernandez  v.  State,  110  S.  W.  753, 
755,  53  Tex.  Cr.  R.  468. 

"  'Implied  malice'  is  that  which  the  law 
infers  from  or  imputes  to  certain  acts.  Thus, 
when  the  fact  of  an  unlawful  killing  is  es- 
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tablished,  and  there  are  no  oircamstanees  ^ 
in  evidence  which  tend  to  establish  the  ex-  ■ 
istence  of  express  nialice,  nor  which  tend  to  i 
mitigate,  excuse,  or  Justify  the  act,  then  the 
law  imputes'  malice/'  Thomas  v.  State,  74 ' 
S.  W.  36,  38,  45  Tex,  Cr.  R.  Ill  (quoting  with 
approval  from  Boyd  v.  State,  12  S.  W.  737,  i 
28  Tex.  App.  137). 


t^^ 


'Implied  malice"  is  that  which  the  law 
infers  from  or  imputes  to  certain  acts,  how- 
ever suddenly  done.  Thus,  when  the  fact 
of  an  unlawful  killing  is  established,  and  the 
facts  do  not  establish  express  malice  beyond 
a  reasonable  doubt,  nor  tend  to  mitigate,  ex- 
cuse, or  justify  the  act,  then  the  law  implies 
malice,  and  the  murder  is  in  the  second  de- 
gree. McLin  V.  State,  90  S.  W.  1107,  1108, 
48  Tex.  Cr.  R.  549;  Rice  v.  State,  103  S.  W. 
1156,  1168,  51  Tex.  Cr.  R.  255. 

An  instruction  that  implied  malice  might 
be  inferred  from  the  fact  of  an  unlawful 
killing,  given  in  connection  with  the  general 
charge  of  the  court  defining  "implied  malice," 
is  not  error.  Friday  y.  State  (Tex.)  79  S. 
W,  815,  816. 

In  a  prosecution  for  homicide,  the  court 
correctly  charged  that  "implied  malice  is  con- 
structive malice,  and  not  a  fact  to  be  proved 
specifically.  It  Is  an  inference  or  conclu- 
sion, founded  upon  the  facts  and  circum- 
stances of  the  case  as  they  are  ascertained  to 
exist,  thus :  When  the  proof  shows  an  unlaw- 
ful killing,  and  no  evidence  has  been  adduced 
establishing  the  existence  of  express  malice 
on  the  one  hand,  or  which  tends  to  establish 
any  justification,  excuse,  or  mitigation  on  the 
other,  the  law  Implies  malice,  and  the  mur- 
der is  of  the  second  degree.  But  in  this  con- 
nection you  are  charged  that  where  an  indict- 
ment charges  murder  on  implied  malice 
alone,  and  the  evidence  establishes  or  tends 
to  establish  express  malice  as  a  fact.  It  is 
not  to  be  understood  that  such  ptoof  would 
on  the  one  hand  l)e  incompetent,  nor  on  the 
other  that  it  would  create  a  variance  from 
the  allegation  in  the  indictment;  but  such 
evidence,  notwithstanding  it  shows  express 
malice,  would  in  such  case  be  sutiicient  to 
warrant  a  conviction  for  murder  in  the  sec- 
ond degree,  since  express  malice  comprises 
and  embraces  implied  malice,  just  as  murder 
of  the  first  degree  embraces  murder  of  the 
second  degree."  Wilson  v.  State,  90  S.  W. 
312,  315,  49  Tex.  Cr.  R.  50. 

Pen.  Code  1901,  §  172,  declares  that 
"murder"  is  the  unlawful  killing  of  a  human 
being  with  malice  aforethought.  Such  malice 
is  express  or  implied.  Section  173  declares 
that  all  murder  perpetrated  by  poison  or  by 
any  other  kind  of  willful,  deliberate,  and 
premeditated  killing,  or  which  is  committed 
in  the  perpetration  of  certain  crimes,  is  mur- 
der in  the  first  degree,  and  all  other  kinds  of 
murder  are  in  the  second  degree.  Held,  that 
the  word  "other**  in  section  173  was  used  to 
supply  the  sense  of  addition  to  the  enumera- 


tion; and  hence  an  instruction  that  ft  was 
not  essential  to  a  verdict  of  murder  in  the 
first  degree  by  poison  that  there  should  be 
proof  that  defendant  administered  the  poison 
to  decedent  with  a  specific  intent  to  kill 
him  was  proper;  malice  being  implied.  Ey- 
tlnge  V.  Territory,  100  Pac.  443,  445,  12  Ariz. 
131. 

In  a  prosecution  for  murder,  the  court 
instructed  that  the  next  lower  grade  of  homi- 
cide than  murder  In  the  first  degree  is  mur- 
der in  the  second  degree ;  that  malice  is  nec- 
essary to  murder  in  the  second  degree,  but 
the  distinguishing  feature,  so  far  as  the  ele- 
ment of  malice  is  concerned,  Is  that  for  mur- 
der in  the  first  degree,  malice  must  be  prov- 
ed beyond  a  reasonable  doubt  as  an  existing 
fact,  while  in  murder  in  the  second  degree 
maliee  will  be  implied  from  an  unlawful  kill- 
ing. The  next  Instruction  defined  "Implied 
malice"  as  that  which  the  law  infers  from  or 
imputes  to  certain  acts,  however  suddenly 
done,  as  when  the, fact  of  an  unlawful  kill- 
ing is  established,  and  the  facts  do  not  estab- 
lish express  malice  beyond  a  reasonable 
doubt,  or  tend  to  mitigate,  excuse,  or  justify 
the  act,  then  the  law  implies  malice,  and  the 
murder  is  in  the  second  degree,  and  the  law 
does  not  define  murder  in  the  second  degree 
further  than  if  the  killing  Is  shown  to  be  un- 
lawful, and  there  is  nothing  in  the  evidence 
on  the  one  hand  to  show  express  malice, 
nor  on  the  other  baud  to  reduce  the  killing 
below  the  grade  of  manslaughter,  then  the 
law  implies  malice,  and  the  homicide  is  mur- 
der in  the  second  degree.  Held  that,  consid- 
ering both  instructions,  the  first  did  not  as- 
sume that  there  was  an  unlawful  killing,  but 
the  instruction  i)roperIy  ijreseuted  the  law 
on  second  degree  murder.  Barton  v.  State, 
111  S.  W.  1042,  1044,  53  Tex.  Cr.  R.  443. 

Intent 

Implied  or  constructive  malice  is  aja  in- 
ference or  conclusion  of  law  from  the  facts 
found  by  the  jury,  and,  among  these,  the  ac- 
tual intention  of  the  prisoner  becomes  an 
important  and  material  fact;  for,  though  he 
may  not  have  intended  to  take  away  life  or 
to  do  any  personal  barm,  yet  he  may  have 
been  engaged  in  the  perpetration  of  some 
other  felonious  or  imlawful  act  from  which 
the  law  raises  the  presumption  of  malice. 
State  V.  Brinte  (Del.)  58  Atl.  258,  262,  4  Pen- 
newill,  551. 

IMFI^IED  NOTICE 

I    •     ''implied  notice"  or  legal  notice  Is  the 
'  same  as  constructive  notice.    Cooper^v.  Fles- 
ner,  103  Pac.  1016,  1020,  24  Okl.  47,  23  L.  R. 
1  A.  (N.  S.)  1180, 20  Ann.  Cas.  29. 

"Legal  or  implied  notice"  is  the  same  as 
"constructive  notice,"  which,  according  to 
I  Wilson's  Rev.  &  Ann.  St.  1908,  c-  28,  §  12,  is 
notice  Imputed  by  the  law  to  a  person  not 
having  actual  notice.  "Implied  notice"  does 
not  include  either  positive  knowledge  or  in- 
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formation  so  direct  bb  to  necessarily  carry , 
conviction  to  the  mind  of  the  person  notified, 
and  neither  does  it  belong  to  that  class  which 
depends  on  legal  presumption,  bnt  it  is  sub- 
stantial evidence  from  which, the  jury,  after 
estimating  its  vaiae,  may  infer  notice.  Coop- 
er V.  Flesner,  103  Pac.  1016,  1020,  1021,  24 
Okl.  47,  23  L.  R.  A.  (N.  S.)  1180,  20  Ann.  Cas. 
29  (quoting  Wilson  v.  Brown,  15  N.  Y.  354; 
Wade,  Notice,  {{  3-5). 

IMFIiIEB  POWERS 

An  "implied  power'*  of  a  corporation  is 
one  that  is  directly  and  immediately  appro- 
priate to  the  execution  of  its  express  powers, 
and  not  one  that  has  but  a  slight,  indirect,  or 
remote  relation  to  the  specific  purposes  of  the 
corporation.^  People  v.  Illinois  Cent  R.  Go., 
84  N.  E.  868,  372,  283  111.  378,  16  L.  R.  A. 
(N.  S.)  604,  122  Am.  St  Rep.  181,  18  Ann. 
Ca&  285. 

"Implied  powers"  of  corporations  pre- 
sumptively exist  only  to  an  extent  necessary 
to  enable  them  to  carry  out  express  powers 
granted  and  to  accomplish  the  purpose  of 
their  creation,  and  an  incidental  power  is 
one  that  may  be  immediately  appropriate 
to  the  execution  of  the  specific  power  granted, 
and  not  one  that  has  some  slight  or  remote 
relation  to  it  Robert  Gair  Co.  v.  Columbia 
Rice  Packing  Co.,  50  South.  8, 11, 124  La.  193. 

A  testator  made  the  following  provisions 
in  his  will:  "Item.  I  give,  devise  and  be- 
queath to  my  wife,  E.  A.  M.  all  my  estate  both 
real  and  personal  wherever  found  and  how- 
ever situate  for  her  use  during  life.  Item. 
At  the  death  of  my  said  wife,  whatever  may 
remain  of  said  estates,  I  give,  devise  and  be- 
queath to  my  daughter,  E.  A.  X.**  Held,  that 
a  power  of  sale  by  the  life  tenant  was  annex- 
ed by  "implication"  to  the  devise  of  the  life 
estate  in  the  first  item,  and  that  it  sufficiently 
appears  that  the  testator  Intended  the  power 
of  sale  to  extend  to  both  the  real  and  the  per- 
sonal estate.  The  devise  of  whatever  "should 
remain  of  said  estate*'  was  not  a  devise  of 
whatever  should  remain  of  his  estate  in  gen- 
eral but  whatever  should  remain  of  the  real 
estate  and  of  the  personal  estate.  The  word 
"estates*'  in  the  plural  naturally  has  this 
significance,  and  in  this  case  it  expressed  the 
real  intention  of  the  testator.  By  saying  that 
only  so  much  of  the  real  estate  as  might  "re- 
main** at  the  death  of  the  wife  should  pass 
to  the  daughter,  testator  expressed  a  purpose 
that  the  use  given  to  the  wife  should  extend 
to  a  sale  of  the  property  subject  to  the  use, 
if  she  wished  to  sell  the  same  or  the  pro- 
ceeds of  the  property  was  needed  for  her 
support  Unless  this  construction  is  placed 
on  the  language,  thert  is  no  practical  signin- 
cance  in  the  use  of  the  word  *'remain.** 
Young  V.  Hllller,  67  Atl.  571,  572, 103  Me.  17, 
125  Am.  St  Hep.  283.    . 


A  so-called  'Implied  promise"  is,  in  truth, 
no  contract  at  all  except  by  legal  fiction,  it 
is  a  disputable  legal  presumption  raised  on 
considerations  of  equity  and  custom.  Fitz- 
patric*  V.  Dooley,  86  S.  W.  719,  721,  112  Mo. 
App.  165. 

An  "implied  promise*'  exists  where  equi- 
ty and  Justice  require  a  party  to  a  contract 
to  do  or  refrain  from  doing  a  particular 
thing,  where  the  covenant  on  one  side  involves 
a  corresponding  obligation  on  the  other, 
where  by  the  relation  of  the  parties  and  the 
subject-matter  of  the  contract  a  duty  is  ow- 
ing by  the  one  not  expressly  bound  by  the  con- 
tract to  the  other  in  reference  to  the  subject 
of  the  contract,  and  where  it  may  be  right- 
fully assumed  that  it  would  have  been  made 
if  attention  had  been  drawn  to  it  Marvin 
V.  Rogers,  115  &  W.  863,  866^  53  Tex.  Civ. 
App.  423. 

Plaintifrs,  who  were  subcontractors  for 
the  stone  for  a  municipal  bridge,  in  i)erform- 
ing  alleged  extra  work  and  famishing  higher 
grade  stone  than  required  by  the  contract, 
had  knowledge  that  the  bridge  and  highway 
district  looked  to  the  contractors  to  furnish 
the  stone,  and  understood  that  plaintiffs  were 
famishing  the  same  to  the  oontractors  and 
were  to  receive  their  pay  only  from  them, 
who  were  the  only  ones  having  any  tight  to 
look  to  the  district  for  payment  Plaintiffs 
made  out  their  bills  for  extra  work  and  pre- 
sented them  monthly  to  the  contractors,  of 
which  fact  the  district  was  informed;  and 
plaintiffs  did  not  understand  that  they  were 
furnishing  such  extras  on  the  credit  of  the 
district  Held,  tliat  there  was  no  "implied 
promise"  on  the  part  of  the  district  to  pay 
for  the  extras.  Beattie  y.  McMullen,  67  AtL 
488, 495,  80  Conn.  160. 


See  Repeal  by  Implication. 

IMPIiIEB  REVOCATION 

3  Starr  A  C.  Ann.  St  1896^  e  148,  par. 
17,  declaring  that  no  will  shall  be  revoked, 
otherwise  than  by  burning,  canceling,  tear- 
ing, or  obliterating  the  same,  by  tlie  testa- 
tor himself,  or  in  his  presence,  by  his  direc^ 
tion,  or  by  some  other  will,  and  no  words 
spoken  shall  revoke  any  will,  did  not  abro- 
gate the  common  law  as  to  implied  revoca- 
tion of  a  part  of  a  will  by  a  conveyance  by 
the  testator  in  his  lifetime  of  the  property 
devised.  Phillippe  v.  Clevenger,  87  N.  E.  858> 
859,  239  lU.  117,  16  Ann.  Cas.  207. 

"Ademption"  has  to  do  with  the  subject- 
matter  of  bequests  and  is  entirely  distinct 
from  an  "implied  revocation**  of  the  terms  of 
a  will.  "Ademption**  involves  action  upon 
the  part  of  the  testator,  the  doing  of  some 
act  with  regard  to  the  subject-matter  which 
interferes  with  the  operation  of  the  will 
(that  is,  he  anticipates  the  gift  there  made 
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by  bestowing  It  during  his  lifetime  npon  tbe 
legatee  or  disposes  of  the  subject-matter  in 
some  way  which  puts  it  out  of  the  question 
to  follow  his  directions  as  set  forth  in  the 
will),  while  'implied. revocation"  is  founded 
upon  a  presumed  and  neglected  duty  upon 
the  part  of  the  testator,  or  upon  a  change  in 
his  family  relations.  The  reason  which  lies 
behind  the  doctrine,  as  defined  both  in  the 
common  law  and  in  the  statutes  is  that  some 
obvious  injustice  may  be  prevented;  that 
some  moral  duty,  whidi  has  been  overlooked, 
it  is  presumed,  by  the  testator,  may  be  dis- 
charged. A  bequest  to  "my  wife,  M.  B.,"  is 
not  revoked  by  implication  because  subse- 
quently the  wife  procured  an  absolute  di- 
vorce. In  re  Jones'  Estate,  60  Atl.  915,  923, 
211  Pa.  364,  69  L.  R.  A.  940,  107  Am.  St.  Rep. 
581,  3  Ann.  Gas.  221. 

IMPIXED  TRUST 

An  "implied  trust''  is  one  which  arises 
by  operation  of  law.  Norton  v.  Bassett,  97 
Pac.  894,  895,  154  GaL  411,  129  Am.  St  Rep. 
162. 

''Implied  trusts"  arise  by  an  implied 
agreement  between  the  parties  as  to  the 
trust  intended.  Stevens  v.  Fltzpa trick,  118 
S.  W.  51,  56,  218  Mo.  708. 

An  "implied  trast"  Is  one  which  the 
facts  and  circumstances  of  the  case  force 
upon  the  notice  of  the  court  by  the  mandate 
of  the  law  and  compels  its  recognition.  Or- 
ton  v.  Knab,  3  Wis.  576,  696. 

''Implied  trusts"  are  those  arising  when 
trusts  are  not  directly  declared  in  terms,  but 
the  court  from  the  whole  transaction  and  the 
words  used  implies  that  it  was  the  intent  of 
the  parties  to  create  a  trust.  Lehrling  v. 
Lehrling,  116  Pac.  656,  657,  84  Kan.  766. 

An  "implied  trust"  is  one  which  is  de- 
dudble  from  a  transaction,  as  a  matter  of 
dear  Intention,  but  not  in  the  words  of  the 
parties,  or  which  Is  superinduced  upon  the 
transaction  by  operation  of  law,  as  a  matter 
of  equity,  independent  of  the  particular  in- 
tention of  the  parties.  United  States  Fideli- 
ty &  Guaranty  Go.  v.  Smith,  147  S.  W.  54,  55, 
103  Ark.  145;  Jones  v.  Byrne,  149  Fed.  457, 
463;  In  re  Harper,  133  Fed.  970,  974  (quot- 
ing and  adopting  definition  in  2  Bouv.  Diet. 
754). 

"Implied  trusts"  and  resulting  or  Con- 
structive trusts  are  creatures  of  equity  and 
take  form  whenever  title  is  obtained  by 
means  of  chicanery,  deceit,  or  other  variety  of 
fraud,  actual  or  constructive.  In  such  cases 
mere  forms  will  be  disregarded,  and  equity 
will  ascertain  and  act  on  the  substance  of 
things,  regarding  that  as  done  which  should 
have  been  done.  Sanguinetti  v.  Rossen,  107 
Pac.  660,  562,  12  Gal.  App.  623. 

"Implied  trusts"  are  of  two  species;  one 
denominated  a  "resulting  trust,*'  and  the 
other  a   "constructive  trust."     In  the  first 


class  are  those  trusts  which  attach  to  a  legal 
estate  acquired  by  consent  of  the  parties, 
not  in  violation  of  any  fiduciary  duty  or 
trust  relation,  for  the  common  benefit  of 
both  trustee  and  cestui  que  trust.  This  trust 
arises  out  of,  and  is  declared  in  favor  of,  the 
intent  of  the  parties  creating  it  Its  incep- 
tion is  in  good  faith  and  in  furtherance  of 
fair  and  honest  dealing.  The  other  species  of 
implied  trusts,  which  is  called  "constructive 
trusts,"  is  one  imposed  by  a  court  of  equity 
for  the  purpose  of  enforcing  an  equitable 
right  as  against  the  fraudulent  Intent  of  the 
trustee  ex  malefido.  This  latter  class  of  im- 
plied trusts  have  their  origin  In  the  bad 
faith  of  the  trustee  and  are  imposed  by  a 
court  of  consdence  to  defeat  his  wrongful 
ends.  Hanson  v.  Hanson,  111  N.  W.  368, 
372,  78  Neb.  584. 

Trifsts  are  classified  into  two  general  di- 
visions, "'direct  or  express  trusts*  (that  is, 
those  springing  from  agreement  of  the  par- 
ties), and  into  'constructive  or  implied  trusts* 
(that  is,  those  created  by  the  rules  and  prin- 
dples  of  equity).  Under  this  latter  class,  fall 
all  of  those  trusts  known  distinctively  as  im- 
plied or  constructive,  as  well  as  those  called  re- 
sultant; in  short,  all  those  that  do  not  spring 
from  the  agreement  of  the  parties.  ♦  ♦  ♦ 
A  constructive  trust  Is  one  not  created  by  any 
words,  either  expressly  or  impliedly  evincing 
a  direct  intention  to  create  a  trust,  but  only 
by  the  construction  and  operation  of  equity 
In  order  to  satisfy  the  demands  of  Justice." 
Newman  v.  Newman,  66  S.  E.  377,  879,  60  W. 
Va.  371,  7  L.  R.  A.  (N.  S.)  370. 

Under  Civ.  Gode  1895,  §  3152,  '^implied 
trusts**  are  such  as  are  inferred  by  law  from 
the  nature  of  the  transaction  or  the  conduct 
of  the  parties.  A  petition  alleging  Aiat  E., 
being  the  owner  of  land,  conveyed  the 
same  to  defendant  to  secure  an  indebtedness 
of  $375,  that  the  conveyance  was  made  by  a 
deed  absolute  on  Its  face  but  upon  the  follow- 
ing trusts  and  conditions:  Defendant  to  hold 
the  title  to  the  property  to  secure  him  in  the 
payment  of  the  indebtedness  without  interest 
and  to  sell  the  same  after  the  death  of  E., 
and,  after  deducting  from  the  proceeds  of 
sale  the  amount  of  the  indebtedness,  to  pay  the 
balance  to  the  children  of  E.  in  equal  propor- 
tions— that  B.  died  Intestate,  owing  no  other 
debts  than  that  to  defendant,  that  there  has 
been  no  administration  upon  E.'s  estate,  that 
such  estate  is  of  the  value  of  $3,000,  that  de- 
fendant denies  that  he  holds  such  property  in 
trust  but  claims  the  absolute  title  thereto, 
does  not  set  forth  a  trust  inferred  by  law 
"from  the  nature  of  the  transaction  or  the 
conduct  of  the  parties,"  but  the  facts  alleged 
amount  to  an  express  trust.  Eaton  v.  Barnes, 
49  S.  B.  693,  594,  121  Ga.  54a 

If  a  mother  buys  lands  with  her  own 
funds,  and  causes  the  title  to  be  made  to  her 
son  under  an  understanding  and  agreement 
that  the  property  is  to  be  hers,  and  that  the 
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formation  so  direct  sb  to  neoesaarily  carry 
conviction  to  the  mind  of  the  person  notified, 
and  neither  does  it  belong  to  that  class  which 
depends  on  legal  presumption,  but  it  is  sub- 
stantial evidence  from  which, the  jury,  after 
estimating  its  value,  may  infer  notice.  Coop- 
er V.  Flesner,  103  Pac.  1016,  1020,  1021,  24 
Okl.  47,  23  L.  R.  A.  (N.  S.)  1180,  20  Ann.  Cas. 
29  (quoting  Wilson  v.  Brown,  15  N.  Y.  354; 
Wade,  NoUce,  H  3-5). 

IMPUEB  POWERS 

An  "implied  power"  of  a  corporation  Is 
one  that  is  directly  and  immediately  appro- 
priate to  the  execution  of  its  express  powers, 
and  not  one  that  has  but  a  slight,  indirect,  or 
remote  relation  to  the  specific  purposes  of  the 
corporation^  People  v.  Illinois  Cent  B.  Go., 
84  N.  E.  868,  372,  283  111.  378,  16  L.  R.  A. 
(N.  S.)  604,  122  Am.  St  Rep.  181,  18  Ann. 
Ca&  285. 

"Implied  powers"  of  corporations  pre- 
sumptively exist  only  to  an  extent  necessary 
to  enable  them  to  carry  out  express  powers 
granted  and  to  accomplish  the  purpose  of 
their  creation,  and  an  incidental  power  is 
one  that  may  be  immediately  appropriate 
to  the  execution  of  the  specific  power  granted, 
and  not  one  that  has  some  slight  or  remote 
relation  to  it  Robert  Gair  Co.  v.  Columbia 
Rice  Packing  Co.,  50  South.  8, 11, 124  La.  193. 

A  testator  made  the  following  provisions 
In  his  will:  "Item.  I  give,  devise  and  be- 
queath to  my  wife,  E.  A.  M.  all  my  estate  both 
real  and  personal  wherever  found  and  how- 
ever situate  for  her  use  during  life.  Item. 
At  the  death  of  my  said  wife,  whatever  may 
remain  of  said  estates,  I  give,  devise  and  be- 
queath to  my  daughter,  E.  A.  X."  Held,  that 
a  power  of  sale  by  the  life  tenant  was  annex- 
ed by  "implication**  to  the  devise  of  the  life 
estate  in  the  first  item,  and  that  it  sufficiently 
appears  that  the  testator  intended  the  power 
of  sale  to  extend  to  both  the  real  and  the  per- 
sonal estate.  The  devise  of  whatever  "should 
remain  of  said  estate"  was  not  a  devise  of 
whatever  should  remain  of  his  estate  in  gen- 
eral but  whatever  should  remain  of  the  real 
estate  and  of  the  personal  estate.  The  word 
"estates"  in  the  plural  naturally  has  this 
significance,  and  in  this  case  it  expressed  the 
real  intention  of  the  testator.  By  saying  that 
only  so  much  of  the  real  estate  as  might  "re- 
main" at  the  death  of  the  wife  should  pass 
to  the  daughter,  testator  expressed  a  purpose 
that  the  use  given  to  the  wife  should  extend 
to  a  sale  of  the  property  subject  to  the  use, 
if  she  wished  to  sell  the  same  or  the  pro- 
ceeds of  the  property  was  needed  for  her 
support  Unless  this  construction  is  placed 
on  the  language,  thert  is  no  practical  signifi- 
cance in  the  use  of  the  word  •'remain." 
Young  V.  Hillier,  67  Atl.  571,  572, 103  Me.  17, 
125  Am.  St  Hep.  283.    . 


A  so-called  'Implied  promise"  is,  in  truth, 
no  contract  at  all  except  by  legal  fiction,  it 
is  a  disputable  legal  presumption  raised  on 
considerations  of  equity  and  custom.  Fit^ 
patric*  V.  Dooley,  86  S.  W.  HO,  721,  112  Mo. 
App.  165. 

An  "Implied  promise"  exists  where  equi- 
ty and  justice  require  a  party  to  a  contract 
to  do  or  refrain  from  doing  a  particular 
thing,  where  the  covenant  on  one  side  involves 
a  corresponding  obligation  on  the  other, 
where  by  the  relation  of  the  parties  and  the 
subject-matter  of  the  contract  a  duty  is  ow- 
ing by  the  one  not  expressly  bound  by  the  con- 
tract to  the  other  in  reference  to  the  subject 
of  the  contract,  and  where  it  may  be  right- 
fully assumed  that  it  would  have  been  made 
if  attention  had  been  drawn  to  it  Marvin 
V.  Rogers,  115  a  W.  863,  866,  53  Tex,  av. 
App.  423. 

PlalntlfTs,  who  were  subcontractors  for 
the  stone  for  a  municipal  bridge,  in  i)erform- 
ing  alleged  extra  work  and  furnishing  higher 
grade  stone  than  required  by  the  contract, 
had  knowledge  that  the  bridge  and  highway 
district  looked  to  the  contractors  to  furnish 
the  stone,  and  understood  that  plaintiffs  were 
furnishing  the  same  to  the  oontractors  and 
were  to  receive  their  pay  only  from  them, 
who  were  the  only  ones  having  any  right  to 
look  to  the  district  for  payment  Plaintiffs 
made  out  their  bills  for  extra  work  and  pre- 
sented them  monthly  to  the  contractors,  of 
which  fact  the  district  was  informed;  and 
plaintiffs  did  not  understand  that  they  were 
furnishing  such  extras  on  the  credit  of  the 
district  Held,  that  there  was  no  "implied 
promise"  on  the  part  of  the  district  to  pay 
for  the  extras.  Beattie  y.  McMullen,  67  AtL 
488,  4d6,  80  Conn.  160. 


See  Repeal  by  Implication. 

IMPLIED  REVOCATION 

3  Starr  A  C.  Ann.  St  1896^  e  148,  par. 
17,  declaring  that  no  will  shall  be  revoked, 
otherwise  than  by  burning,  canceling,  tear- 
ing, or  obliterating  tlie  same,  by  the  testa- 
tor himself,  or  in  his  presence,  by  his  direc- 
tion, or  by  some  other  will,  and  no  words 
spoken  shall  rjevoke  any  will,  did  not  abro- 
gate the  common  law  as  to  implied  revoca- 
tion of  a  part  of  a  will  by  a  conveyance  by 
the  testator  in  his  lifetime  of  the  property 
devised.  Pblllippe  v.  Clevenger,  87  N.  £.  858, 
859,  239  lU.  117,  16  Ann.  Cas.  207. 


<f 


Ademption"  has  to  do  with  the  subject- 
matter  of  bequests  and  is  entirely  distinct 
from  an  "implied  revocation"  of  the  terms  of 
a  wilL  "Ademption!*  involves  action  iu)on 
the  part  of  the  testator,  the  doing  of  some 
act  with  regard  to  the  subject-matter  which 
interferes  with  the  operation  of  the  will 
(that  is,  he  anticipates  the  gift  there  made 
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by  bestowing:  it  during  hie  lifetime  upon  tiie 
legatee  or  disposes  of  the  subject-matter  in 
some  way  which  puts  it  out  of  the  question 
to  follow  his  directions  as  set  forth  In  the 
will),  while  "implied, revocation"  is  founded 
upon  a  presumed  and  neglected  duty  upon 
the  part  of  the  testator,  or  upon  a  change  in 
his  family  relations.  The  reason  which  lies 
behind  the  doctrine,  as  defined  both  in  the 
common  law  and  In  the  statutes  is  that  some 
obvious  Injustice  may  be  prevented;  that 
some  moral  duty,  whidb  has  been  overlooked, 
it  is  presumed,  by  the  testator,  may  be  dis- 
charged. A  bequest  to  "my  wife,  M.  B.,"  Is 
not  revoked  by  Implication  because  subse- 
quently the  wife  procured  an  absolute  di- 
vorce. In  re  Jones'  Estate,  60  Atl.  915,  923, 
211  Pa.  364.  69  L.  R.  A.  940,  107  Am.  St  Rep. 
581,  8  Ann.  Cas.  221. 

IMPUEB  TRUST 

An  "Implied  trust"  is  one  which  arises 
by  oi)eration  of  law.  Norton  v.  Bassett,  97 
Pac.  894,  895,  164  GaL  411,  129  Am.  St.  Rep. 

ie2. 

"Implied  trusts'*  arise  by  an  implied 
agreement  between  the  parties  as  to  the 
trust  intended.  Stevens  v.  Fltzpatrlck,  118 
S.  W.  61,  66,  218  Mo.  708. 

An  "Implied  trust"  is  one  which  the 
facts  and  circumstances  of  the  case  force 
upon  the  notice  of  the  court  by  the  mandate 
of  the  law  and  compels  its  recognition.  Or- 
ton  V.  Knab,  3  Wis.  576,  596. 

"Implied  trusts"  are  those  arising  when 
trusts  are  not  directly  declared  in  terms,  but 
the  court  from  the  whole  transaction  and  the 
words  used  implies  that  it  was  the  intent  of 
the  parties  to  create  a  trust  Lehrling  v. 
LehrUng,  116  Pac.  556,  557,  84  Kan.  766. 

An  "implied  trust"  is  one  which  is  de- 
dudble  from  a  transaction,  as  a  matter  of 
clear  intention,  but  not  in  the  words  of  the 
parties,  or  which  is  superinduced  upon  the 
transaction  by  operation  of  law,  as  a  matter 
of  equity,  independent  of  the  particular  In- 
tention of  the  parties.  United  States  Fideli- 
ty &  Guaranty  CJo.  v.  Smith,  147  S.  W.  54,  55, 
103  Ark,  145;  Jones  v.  Byrne,  149  Fed.  457, 
463;  In  re  Harper,  133  Fed.  970,  974  (quot- 
ing and  adopting  definition  in  2  Bouv.  Diet. 
754). 

"Implied  trusts"  and  resulting  or  Con- 
structive trusts  are  creatures  of  equity  and 
take  form  whenever  title  is  obtained  by 
means  of  chicanery,  deceit,  or  other  variety  of 
fraud,  actual  or  constructive.  In  such  cases 
mere  forms  will  be  disregarded,  and  equity 
win  ascertain  and  act  on  the  substance  of 
things,  regarding  that  as  done  which  should 
have  been  done.  Sangulnettl  v.  Rossen,  107 
Pac.  560,  562,  12  Cal.  App.  623. 

"Implied  trusts"  are  of  two  species;  one 
denominated  a  "resulting  trust,**  and  the 
other  a   "constructive  trust."     In  the  first 


class  are  those  trusts  which  attach  to  a  legal 
estate  acquired  by  consent  of  the  parties, 
not  in  violation  of  any  fiduciary  duty  or 
trust  relation,  for  the  common  benefit  of 
both  trustee  and  cestui  que  trust.  This  trust 
arises  out  of,  and  Is  declared  in  favor  of,  the 
intent  of  the  parties  creating  it  Its  incep- 
tion is  in  good  faith  and  in  furtherance  of 
fair  and  honest  dealing.  The  other  species  of 
implied  trusts,  which  is  called  "constructive 
trusts,"  is  one  imposed  by  a  court  of  equity 
for  the  purpose  of  enforcing  an  equitable 
right  as  against  the  fraudulent  intent  of  the 
trustee  ex  malefldo.  This  latter  class  of  im- 
plied trusts  have  their  origin  in  the  bad 
faith  of  the  trustee  and  are  imposed  by  a 
court  of  conscience  to  defeat  his  wrongful 
ends.  Hanson  v.  Hanson,  111  N.  W.  368, 
372,  78  Neb.  584. 

Trit^ts  are  classified  into  two  general  di- 
visions, "'direct  or  express  trusts'  (that  is, 
those  springing  from  agreement  of  the  par- 
ties), and  into  'constructive  or  implied  trusts* 
(that  is,  those  created  by  the  rules  and  prin- 
ciples of  equity).  Under  this  latter  class,  fall 
all  of  those  trusts  known  distinctively  as  im- 
plied or  constructive,  as  well  as  those  called  re- 
sultant; in  short,  all  those  that  do  not  spring 
from  the  agreement  of  the  parties.  ♦  ♦  • 
A  constructive  trust  is  one  not  created  by  any 
words,  either  expressly  or  impliedly  evincing 
a  direct  intention  to  create  a  trust,  but  only 
by  the  construction  and  operation  of  equity 
in  order  to  satisfy  the  demands  of  justice.*' 
Newman  v.  Newman,  55  S.  B.  377,  879,  60  W. 
Va.  371,  7  L.  R.  A.  (N.  S.)  370. 

Under  av.  Code  1895,  §  3152,  "implied 
trusts**  are  such  as  are  Inferred  by  law  from 
the  nature  of  the  transaction  or  the  conduct 
of  the  parties.  A  petition  alleging  t*hat  E., 
being  the  owner  of  land,  conveyed  the 
same  to  defendant  to  secure  an  Indebtedness 
of  $375,  that  the  conveyance  was  made  by  a 
deed  absolute  on  its  face  but  upon  the  follow- 
ing trusts  and  conditions:  Defendant  to  hold 
the  title  to  the  property  to  secure  him  in  the 
payment  of  the  indebtedness  without  Interest 
and  to  sell  the  same  after  the  death  of  E., 
and,  after  deducting  from  the  proceeds  of 
sale  the  amount  of  the  Indebtedness,  to  pay  the 
balance  to  the  children  of  E.  in  equal  propor- 
tions— that  E.  died  intestate,  owing  no  other 
debts  than  that  to  defendant,  that  there  has 
been  no  administration  upon  E.*s  estate,  that 
such  estate  is  of  the  value  of  $3,000,  that  de- 
fendant dalles  that  he  holds  such  property  in 
trust  but  claims  the  absolute  title  thereto, 
does  not  set  forth  a  trust  inferred  by  law 
"from  the  nature  of  the  transaction  or  the 
conduct  of  the  parties,"  but  the  facts  alleged 
amount  to  an  express  trust.  Eaton  v.  Barnes, 
49  S.  E.  593,  594,  121  Ga.  548. 

If  a  mother  buys  lands  with  her  own 
funds,  and  causes  the  title  to  be  made  to  her 
son  under  an  understanding  and  agreement 
that  the  property  is  to  be  hers,  and  that  the 
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0011  win  make  to  her  such  conveyance  as  she 
may  require,  a  trust  in  favor  of  the  mother 
will  be  impUed.  Wilder  v.  Wilder,  75  S.  E. 
654,  655,  138  Ga.  573. 

IMPIiIED  WAIVER 

''Implied  waiver"  is  akin  to  estoppel  in 
pals,  and  is  the  intentional  relinquishment  of 
a  known  right,  or  such  conduct  as  warrants 
an  inference  of  its  reilnquisbment,  and  a 
^aiver  occurs  when  one  in  possession  of  a 
ri;<ht  with  knowledge  of  the  facts  does  some- 
thing inconsistent  with  its  existence,  or  of 
his  intention  to  rely  on  it.  Marquette  County 
Sav.  Bank  v.  Koivisto,  127  N.  W.  680,  682, 
162  Mich.  554. 

An  "implied  waiver,"  of  a  forfeiture  for 
instance,  is  where  one  i)arty  has  pursued 
such  a  course  of  conduct,  with  reference  to 
the  other  party  who  has  incurred  ^he  for- 
feiture, as  to  evidence  an  Intention  to  waive 
the  same,  or  where  the  conduct  pursued  is 
inconsistent  with,  any  other  honest  intention 
than  an  intention  to  waive  the  forfeiture, 
and  the  one  who  has  incurred  the  forfeiture 
has  been  induced  by  such  conduct  to' act  up- 
on the  belief  that  there  has  been  a  waiver, 
and  has  incurred  trouble  and  exi)ense  there- 
by. Astrich  v.  (ier man- American  1ns.  Co., 
131  Fed.  13,  20,  65  C.  C.  A.  251. 

An  "lmi)lled  waiver"  of  proofs  of  loss  Is 
one  which  may  be  inferred  from  circum- 
stances, as  where  the  conduct  of  the  insurer 
Is  such  as  to  induce  delay  or  render  the  pro- 
duction or  correction  of  the  proof  useless  or 
unavailing  by  a  distinct  denial  of  liability 
and  refusal  to  pay  upon  a  specitic,  substan- 
tive ground,  unconntK.'ted  with  the  proof  of 
loss,  before  the  time  had  expired  within 
which  the  insured  was  bound  by  the  terms  of 
the  policy  to  present  formal  proofs,  or  to  in- 
duce in  the  mind  of  the  insured  a  belief  that 
no  proofs  will  be  rcHpiired,  or  that  those  al- 
ready furnished,  though  defet-tlve,  are  satis- 
factory and  therefore  sufficient.  Frost  v. 
>:orth  British  &  Mercantile  Ins.  Co.  of  Lon- 
don and  Kdinburgh,  60  Atl.  803,  806,  77  Vt. 
407. 

IMPUED  WARRANTY 

In  sales 

*'A  warranty  is  ^implied*  where,  from  the 
circumstances  surrounding  the  parties  at  the 
time  of  the  .sale  or  from  the  nature  of  the 
thing  sold,  the  law  assumes  it  to  be  just  that 
the  buyer  should  be  protected,  hi  addition  to 
the  contract  of  sale,  by  a  further  implied  con- 
tract or  guaranty  on  the  part  of  the  vendor, 
and  so  rsiises  by  Implication  a  warranty  on 
the  seller's  part."  Haines  v.  Neece,  92  S.  W. 
919,  923,  116  Mo.  App.  499. 

The  prohibition  of  a  contract  of  sale 
against  any  agreement,  condition,  or  stipula- 
tion, not  contained  in  the  contract,  does  not 
cover  "impUed  warranties"  which  are  not 
matters  of  agreement  but  arise  by  operation 


of  law.  A  written  contract  for  the  sale  of 
binder  twine,  which  in  terms  contains  no 
warranties  of  quality,  but  contains  a  provi- 
sion that  no  agreement,  verbal  or  otherwise, 
not  contained  in  the  written  contract  will  be 
rec*ognized  unless  approved  by  the  vendor  in 
writing,  does  ,not  exclude  the  warranties 
which  arise  upon  such' sales  under  Rev.  Codes 
1899,  §§  3976,  3978.  relating  to  latent  defects 
and  merchantability.  Hooven  &  Allison  Co. 
V.  Wirtz,  107  N.  W.  1078,  1080,  15  N.  D.  477 
(Citing  and  adopting  Hoe  v.  Sanborn,  21  N.  Y. 
563,  78  Am.  Dec.  163;  Kellogg  Bridge  Co.  v. 
Hamilton,  9  Sup.  Ct.  537,  110  U.  S.  114,  28  L. 
Ed.  86). 

*The  principles  applicable  to  sales  of 
personal  proi)erty,  when  the  buyer  has  had 
an  opportunity  to  examine  before  buying, 
may  be  stated  as  follows:  The  buyer  must 
avail  himself  of  opportunity  and  make  rea- 
sonable use  of  his  senses  to  discover  defects. 
Failing  to  do  this,  he  Is  without  just  cause 
of  complaint  if  the  article  purchased  is  blem- 
ished with  defects,  the  existence  of  which 
could  have  been  ascertained  had  he  per- 
formed his  dutj'.  No  agreement  of  the  seller 
to  warrant  against  such  defects*  will  be  *iui- 
plied.*  ♦  ♦  ♦  With  resi)ect  to  defects,  the 
existence  of  extent  of  which  are  not  discover- 
able ui)on  ordinary  inJ^pectlon,  but  which  are 
known  to  the  seller,  an  agreement  to  warrant 
will  be  ImpUed  from  rei)reseu  tat  Ions  of  sound- 
ness. The  seller  is  not  permitted  to  take  un- 
fair advantaj;e  from  his  superior  knowledge. 
If,  before  sale,  the  buyer  discloses  to  the 
seller  his  intention  to  purchase  the  article  for 
a  special  use,  the  latter,  In  making  the  sale  at 
a  sound  price,  agrees  by  lmplic»ation  that  the 
article  is  free  from  hidden  defects  that  would 
impair  its  usefulness  for  such  purpose.  Even 
want  of  kriowledge  of  such  defects  will  not 
relieve  lUm,  for  his  liability  as  a  warrantor 
intixes  the  contract  of  sale  by  his  assurance, 
express  or  implied,  that  the  article  is  suitable 
for  the  purpose  of  its  intended  use."  Moore 
V.  Koger,  87  S.  W.  602,  603,  113  Mo.  App.  423. 

Where  a  written  contract  of  sale  contains 
an  express  warranty,  there  is  no  further  "im- 
plied warranty"  involved  tn  the  sale.  Gaar, 
Scott  &  Co.  V.  Hodges  (Ky.)  90  S.  W.  580. 

Where  a  merchant  engaged  In  general 
mercantile  business  sold  a  boom  of  logs,  ijnd 
his.  agent  graded  and  scaled  and  delivered 
them  to  the  purchaser,  who  inspected  them 
before  running  them  through  its  mills,  there 
was  no  "lmi>Ued  warranty"  as  to  the  sound- 
ness of  the  logs,  and  the  purchaser  could  not 
recover  for  damages  to  its  mill  on  account 
of  iron  imbedded  in  the  logs.  Ketch  urn  v. 
Stetson  &  Post  Mill  Co..  73  Pac.  1127, 1128,  33 
Wash.  92. 

Where  defendants  wrote  that  they  had 
booked   plaintiff's  order  for  a  car  load,   of 
corn,  the  corn  to  be  loaded  and  sent  to  des 
'  tination   as  promptly  as  railroad   facilities 
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would  permit,  the  contract  was  an  executory 
one,  and  there  was  an  ''implied  warranty'* 
on  defendants'  part  that  the  corn  would  be 
souud  and  merchantable  on  arrival  at  the 
place  of  delivery.  Atkins  Bros.  Co.  v.  Lan- 
da,  95  S.  W.  949,  950,  119  Mo.  App.  119  (cit- 
ing 2  Mechem,  Sales,  §  1340;  Babcock  v. 
Trice,  18  111.  420,  68  Am.  Dec.  560;  Howard 
V.  Hoey  [N.  Y.]  23  Wend.  350,  35  Am.  Dec. 
572;  Murchie  v,  Cornell,  29  N.  E.  207,  155 
Mass.  60,  14  L.  R.  A.  492,  31  Am.  St  Rep. 
526;  Rodgers  v.  NJles,  11  Ohio  St.  48,  78  Am. 
Dec.  290). 

**Whore  a  manufacturer  contracts  to  sup- 
ply an  article  which  he  manufactures,  to  be 
applied  to  a  particular  purpose  known  to 
him,  so  that  the  buyer  necessarily  trusts  to 
the  Judgment  and  skill  of  the  manufacturer, 
thei*  is  an  'implied  w^arranty'  that  it  shall 
be  reasonably  fit  for  the  desired  purpose. 
This  implies  that  the  material  and  work- 
manship shall  be  good,  and  the  vendor  is  lia- 
ble in  such  case  for  any  latent  defect  not  dis- 
closed to  the  purchaser  arising  from  the  man- 
ner in  which  the  article  was  manufactured." 
The  Nlmrod,  141  Fed.  215,  216  (citing  2  Beuj. 
Sales,  988-993;  Iloe  v.  Sanborn,  21  N.  Y.  552, 
78  Am.  Dec  IQS;  Snow  v.  Schomacker  Mfg. 
Co.,  69  Ala.  Ill,  44  Am.  R6p.  509;  Kellogg 
Bridge  Co.  v.  Hamilton,  3  Sup.  Ct.  537,  110 
U.  S.  108,' 28  L.  Ed.  86;  Nashua  Iron  &  Steel 
Co.  V.  Brush,  91  Fed.  213,  33  C.  C.  A.  456; 
Gage  V.  Carpenter,  107  Fed.  886,  47  C.  C.  A. 
.39;  Pullman  Palace-Car  Co.  v.  Metropolitan 
St.  Ry.  Co.,  15  Sup.  Ct.  503,  157  U.  S.  108, 
39  L.  Ed.  632). 

Where  a  known,  described,  and  defined 
article  is  ordered  of  a  manufacturer,  al- 
though it  is  stated  to  be  required  by  the  pur- 
cha.ser  for  a  particular  purpose,  still,  if  the 
known,  defined,  and  described  thing  be  actu- 
ally supplied,  there  is  no  "Implied  warranty" 
that  it  shall  answer  the  particular  purpose 
intended  by  the  purchaser.  Boggs  v.  James 
Hanley  Brewing  Co.,  62  Atl.  373,  375,  27  R. 
I.  a85,  114  Am.  St.  Rep.  44  (citing  Renj.  Sales, 
§  657:  1  Parsons,  Coht.  589;  Seitz  v.  Brew- 
er's Refrigerating  Mach.  Co.,  12  Sup.  Ct.  46, 
141  U.  S.  510,  35  L.  Ed.  837). 

IMPLICIT 

IMPI*ICIT  NOTICE 

Notice  to  the  purchaser  of  a  note  may 
be  of  two  kinds,  "explicit  notice"  of  the 
fraud  or  Illegality,  and  "implicir'  or  "gener- 
al notice."  If  the  purchaser  of  notes  at  the 
time  of  buying  them  had  notice  or  knowledge 
of  some  Illegality  or  fraud  which  vitiated 
them,  though  he  was  not  apprised  of  its 
nature,  this  would  be  such  "general  notice" 
as  would  affect  his  title.  Mere  negligence, 
however  gross,  not  amounting  to  this  willful 
and  fraudulent  blindness,  will  not  of  itself 
amount  to  notice;  but  the  jury  may  and 
should  consider  the  fact  of  such  negligence 


as  it  may  tend  to  prove  such  "general  notice.'* 
Mack  V.  Starr,  61  Atl.  472,  473,  78  Conn.  184, 

IMPORT— IMPORTATION 

Ow^ner  of  import,  see  Owner. 

"  The  word  "imported"  means  at  least 
prima  facie  dutiable.  United  States  v.  White, 
171  Fed.  775,  777. 

To  "import"  liquor  into  a  county  is  to 
bring  such  liquor  across  the  county  line,  ei- 
ther by  one's  self  or  by  an  agent.  State  v. 
Williams,  '61  S.  E.  61,  68,  146  N.  C.  618,  17 
L.  R.  A.  (N.  S.)  299,  14  Ann.  Cas.  562. 

Where  alcoholic  liquors  imported  from  a 
foreign  country  were  stored  in  New  York, 
their  transmission  to  New  Orleans  was  not 
an  'Importation,"  but  a  "transportation," 
within  the  Wilson  Act  (Act  Cong.  Aug.  8, 
1890,  c.  728),  though  the  storing  in  New  York 
was  only  temporary  and  the  liquors  were 
originally  intended  for  New  Orleans.  State 
v.  Frederick  De  Bary  &  Co.,  58  South.  892, 
894,  130  La.  1090. 

An  indictment  charging  that  defendants 
conspired  and  agreed  with  another  with  a 
view  to  lessen  and  destroy  full  and  free  com- 
petition in  the  sale  of  coal  oil  "imported  into 
this  state"  was  a  charge  of  an  agreement  in 
reference  to  oil  already  imported  and  not  oil 
to  be  imported.  Standard  Oil  Co.  v.  State, 
100  S.  W^  705,  711,  117  Tenn.  618,  10  L.  R.  A. 
(N.  S.)  1015. 

Acts  1903,  p.  268,  c.  140,  prohibiting 
agreements  between  persons  or  coriwrations 
with  a  view  to  restrict  competition  in  the 
"importation  or  sale  of  articles  imported  in- 
to the  state,"  or  in  the  manufacture  or  sale 
of  articles  of  domestic  growth  or  of  domes- 
tic raw  material,  or  which  tend  to  advance 
or  control  the  price  or  cost  to  the  producer 
or  consumer  of  any  such  article,  and  provid- 
ing penalties  for  the  making  of  such  agree- 
ments, being  intended  only  to  apply  to  intra- 
state commerce,  was  not  in  violation  of  Const, 
IT.  S.  art.  1,  §  8,  vesting  in  Congress  the  pow- 
er to  regulate  interstate  and  foreign  com- 
merce, etc.  The  phrase  "importation  or  sale 
of  articles  imported  into  this  state"  was  in- 
tended to  include  and  describe,  among  the 
articles  of  commerce  to  be  protected,  those 
which  had  been  imported  from  other  states 
and  countries,  commingled  wath  the  common 
mass  of  property  in.  this  state,  and  no  longer 
articles  of  interstate  commerce.  State  ex 
rel.  Cates  v.  Standard  Oil  Co.  of  Kentucky, 
110  S.  W.  565,  580,  120  Tenn.  86. 

Rev.  St.  §  3082,  imposes  a  penalty  on 
any  person  who  shall  fraudulently  or  know- 
ingly import  or  bring  into  the  United  States 
any  merchandise  contrarj'  to  law.  Section 
2802  imposes  a  penalty  whenever  any  article 
subject  to  duty  is  found  in  the  baggage  of  a 
person  arriving  within  the  United  States 
which  w^s  not  at  the  time  of  nmklng  entry 
therefor  mentioned  to  the  collector.     Held, 
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that  the  terui  'Import  or  bring*'  does  not  re- 
quire that  the  offense  designated  Jn  section 
3082  should  be  complete  before  the  merchan- 
dise is  landed,  so  as  to  exclude  cases  within 
section  2802,  where  the  entry  is  not  made  till 
after  the  baggage  is  landed,  but  includes  the 
whole  act  of  bringing  dutiable  articles  into 
the  United  States.  United  States  ▼.  Ches- 
brough,  176  Fed.  778,  782. 

As  arrlvftl  at  port  of  entry  or  l&arbor 

"Importation,"  as  used  in  the  Tariff 
Law,  means  the  bringing  into  this  country 
from  a  foreign  country,  and  cannot  be  com- 
plete until  the  vessel  has  reached  the  end  of 
her  voyage  and  has  performed  her  office  of 
carrier  or  bringer  with  the  intention  of  de- 
livering her  cargo  to  the  consignees.  The 
whole  scheme  of  the  Tariff  Laws  and  gener- 
al statutes  regulating  collections  contemplate 
that  importation  shall  precede  entry.  United 
States  V.  Edwin  S.  Hart  well  Lumber  Ck).,  142 
Fed.  432,  436,  73  0.  C.  A.  548. 

The  **importatlbn  date"  is  undoubtedly 
the  date  of  the  arrival  of  the  merchandise  in 
a  port  of  entry  of  the  United  States,  and  not 
the  date  of  liquidation,  or  even  of  entry. 
Franklin  Sugar  Refining  Go.  y.  United  States, 
178  Fed.  743,  747. 

Brine  distinsvislied 

See  Bring. 

IMPORT  A  CONSIDERATION 

"At  common  law,  negotiable  instruments 
are  said  to  Import  a  consideration'  (that  is, 
in  the  absence  of  evidence  on  the  point,  it 
will  be  presumed  that  there  was  a  sufficient 
consideration);  and  it  is  for  the  party  deny- 
ing the  existence  of  a  consideration  to  show, 
that  there  was  none.  This  is  true  even  if  no 
consideration  is  recited  on  the  face  of  the 
instrument,  and  words,  such  as  'value  re- 
ceived,' are  wanting."  McGuffin  v.  Coyle,  86 
Pac.  962,  964,  16  Okl.  648,  6  L.  R.  A-  (N.  S.) 
524  (quoting  and  adopting  definition  in  1 
Page,  Cont.  |  279). 

IMPORTER 

Where  a  railroad  company  whose  line 
extended  across  the  boundary  between  Mex- 
ico and  the  United  States,  pursuant  to  au- 
thority of  its  directors,  appointed  two  agents 
to  receive  and  enter  at  a  customs  port  of  the 
United  States  all  goods  Imported  by  or  con- 
signed to  the  company,  and  one  of  such 
agents  made  the  declaration  on  a  consular  in- 
voice of  goods,  as  agent  of  the  railroad  com- 
pany, and  the  other  as  consignee  made  the 
entry,  paid  the  duty  with  money  of  the  com- 
pany, and  received  the  goods,  the  company 
may  be  held  as  ''importer"  or  consignee  for 
an  additional  duty  assessed  on  a  reliquida- 
tion,  and  it  was  error  to  direct  a  verdict  for 
the  company.  United  States  v.  Mexican  In- 
ternational R.  Ck>.,  151  Fed.  545,  549,  81  G.  G. 
A.  61. 


IMPORTS 

The  term  ^Imports"  always  implies  the 
idea  of  goods,  wares,  or  merchandise  manu- 
factured, produced,  or  prepared  in  one  ju- 
risdiction and  carried  into  another  for  the 
purpose  of  sale.  Cook  v.  Marshall  County, 
93  N.  W.  872,  373,  119  Iowa,  384,  104  Am.  St 
Kep.  283. 

The  terms  "imports"  and  "exports"  ap- 
ply only  to  articles  ImiJorted  from  foreign 
countries,  or  exported  to  them.  Red  C.  Oil 
Mfg.  Co.  V.  Board  of  Agriculture,  172  Fed. 
695,  706  (citing  Pittsburgh  &  S.  Coal  Co.  v. 
State  of  Louisiana,  15  Sup.  Ct  459,  156  U.  S. 
590,  99  L.  Bd.  544). 

The  term  "Imports"  covers  nothing  not 
actually  brought  within  the  limits  of  a  coun- 
try. Goods  shipped  in  good  order  in  a^^or- 
eign  country  and  which  become  utterly  wAVth- 
less  during  the  voyage  are  not  imported  into 
the  United  States,  even  though  the  decayed 
remnants  are  not  thrown  overboard,  but  are 
brought  into  the  port  of  entry  with  the  re- 
mainder of  the  cargo;  and  sugar  shipped 
from  Porto  Rican  ports  on  April  8,  1899, 
when  Porto  Rico  was  a  foreign  country,  but 
which  did  not  arrive  at  the  port  of  New 
York  until  April  17th,  after  Porto  Rico  had 
passed  by  treaty  to  the  United  States,  was 
not  subject  to  the  duty  prescribed  on  articles 
imported  from  foreign  countries.  American 
Sugar  Refining  Co.  v.  Bldwell,  124  Fed.  G83, 
685  (quoting  and  adopting  definition  in  Law- 
der  V.  Stone,  23  Sup.  Ct.  79,  187  U.  S.  281, 
47  L.  Ed.  178). 


•1^ 


While  foreign  liquors  imported  accord- 
ing to  the  regulations  of  Congress  remain  in 
the  cask,  bottles,  etc.,  in  the  original  form, 
then  the  importer  may  sell  them  in  that  form 
at  the  port  of  entry  or  in  any  other  part  of  the 
United  States;  nor  can  any  state  law  hin- 
der the  Importer  from  doing  so;  nor  does  It 
make  any  difference  whether  the  imported 
article  pay  a  tax  on  its  Introduction  or  was 
admitted  as  a  free  article;  until  it  passes 
from  the  hands  of  the  importer,  it  Is  an  •Im- 
port' and  belongs  to  regulated  foreign  com- 
merce and  is  protected.*'  Acts  1899,  p.  175, 
c.  93,  S  1,  prohibiting  the  docking  of  horses 
and  the  importation  and  use  of  them,  in  so 
far  as  it  prohibits  the  importing  from  other 
states  of  docked  tailed  horses,  or  the  using 
of  them  while  they  are  still  owned  by  the 
person  who  brought  them  into  the  state,  vio- 
lates the  federal  Constitution,  giving  Con- 
gress the  right  to  regulate  commerce  between 
the  states.  Stubbs.v.  People,  90  Pac  1114, 
1119,  40  Colo.  414,  11  L.  R.  A.  (N.  S.)  1071, 
122  Am.  St.  Rep.  10G8,  13  Ann.  Cas.  1025 
(quoting  and  adopting  Thmrlow  v.  Massachu- 
setts, 5  How.  [46  U.  S.]  589,  12  L.  Ed.  256). 

"Imports"  can  cover  nothing  which  is 
not  actually  brought  into  our  limits;  that 
is  the  whole  amount  which  is  entered  at  the 
custom  house,  and  all  which  goes  into  tlie 
consumption  of  the  country;   that,  and  that 
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alone,  is  what  comes  in  competition  with  our 
domestic  manufactures.  The  "additional" 
duty  imposed  by  Tariff  Act  July  24,  1897, 
c  11,  §  5,  30  Stat  205,  on  articles  of  mer- 
chandise imported  into  the  United  States, 
and  upon  which  an  export  bounty  has  been 
paid  by  the  country  of  Production,  and  which 
it  is  provided  shall  be  "equal  to  the  net 
amount  of  such  bounty,"  is  leviable  only  up- 
on the  article  or  merchandise  which  enters 
the  United  States,  and  in  case  of  merchan- 
dise dutiable  by  weight,  and  as  to  which  the 
bounty  as  declared  by  the  Secretary  of  the 
Treasury,  is  also  by  weight,  such  as  sugar, 
where  the  quantity  entered  at  the  custom 
house,  as  shown  by  the  ofiBcial  weigher,  is 
less  than  that  shown  by  the  foreign  invoice, 
the  "additional"  duty,  like  the  regular  duty, 
is  assessable  only  on  the  quantity  so  entered, 
and  the  cause  of  the  loss  or  shrinkage  is  im- 
material. Franklin  Sugar  Refining  Co.  v. 
United  States,  142  Fed.  876,  378,  73  O.  C.  A. 
476  (quoting  and  adopting  Marriott  v.  Bnine, 
9  How.  [50  U.  S.]  619,  13  L.  Ed.  282). 

IMPORTANT  CASE 

An  action  for  libel  by  the  president  of  a 
borough,  charged  with  being  personally  In- 
terested in  paving  contracts,  is  an  "import- 
ant case,"  within  Laws  1901,  p.  1462,  c.  602, 
as  amended,  providing  that  where  it  appears 
that,  because  of  the  importance  of  a  case,  a 
special  jury  Is  required,  the  court  may  order 
it  to  be  80  tried.  Coler  v.  Brooklyn  Daily 
Eagle,  117  N.  Y.  Supp.  273,  274,  133  App. 
Div.  300. 

IMPOSE 

Under  sections  29  and  30  of  the  war  rev- 
enue act  of  July  1,  1898,  6.  448,  80  Stat.  464, 
465,  as  amended  by  Act  March  2,  1901,  c. 
806,  I  10,  31  Stat.  946,  948,  which  provided 
for  a  tax  on  legacies,  to  become*  "due  and 
payable  in  one  year  after  the  death  of  the 
testator,"  and  to  be  a  lien,  etc.,  such  tax  did 
not  become  a  lien  and  w^s  not  'imposed" 
until  one  year  after  the  testator's  death; 
and  hence  legacies  left  by  a  testator  who  died 
within  one  year  prior  to  July  1,  1902,  at 
which  time  the  act  repealing  such  sections 
took  effect,  are  not  taxable  thereunder,  the 
repealing  act  of  April  12,  1902,  c.  600,  §  8, 
32  Stat  97,  saving  only  taxes  which  had 
been  '^imposed"  prior  to  its  taking  effect 
Eidman  v.  Tilghman,  136  Fed.  141,  143,  69 
C.  C.  A.  139. 

Within  the  meaning  of  Act  April  12, 
1902,  c.  600,  S  8,  32  Stat  97,  repealing  War 
Revenue  Act  June  13,  1898,  e.  448,  §  29,  30 
Stat.  464,  which  provided  for  legacy  taxes 
"to  become  due  and  payable  in  one  year  aft- 
er the  death  of  the  testator,"  but  excepting 
from  its  operation  all  taxes  "imposed"  by 
•aid  section  29  prior  to  the  taking  effect  of 


the  repealing  act,  on  July  1,  1902,  a  tax 
was  "imposed"  one  year  after  the  death  of 
a  testator  and  where  such  year  expired  prior 
to  July  1,  1808,  the  tax  was  collectible  al- 
though not  assessed  until  after  such  date. 
Title  Guarantee  &  Trust  Co.  v.  Ward,  184 
Fed.  447.  449,  107  0.  C.  A.  41. 

A  legacy  tax  under  War  Revenue  Act 
June  13,  1898,  c.  448,  |  20,  30  Stat  464,  was 
not  "imposed"  within  the  meaning  of  the 
saving  clause  of  the  repealing  act  of  April 
12,  1902,  c.  500,  §  8,  32  Stat.  97,  until  its 
assessment  and  there  remained  no  power  to 
make  a  valid  assessment  after  July  1,  1902, 
when  the  repealing  act  took  effect  Farrell 
V.  United  States,  167  Fed.  639,  641. 

The  War  Revenue  Act  of  June  13,  1898, 
c.  448,  {§  29,  30,  30  Stat.  464,  465,  as  amended 
by  Act  March  2,  1901,  c.  806,  {§  10,  11,  31 
Stat.  946,  948,  provided  for  a  tax  on  legacies 
to  become  due  and  payable  in  one  year  after 
the  death  of  the  testator  and  to  be  a  lien 
and  charge  on  his  property  for  20  years. 
Such  provisions  were  repealed  by  Act  April 
12,  1902,  c.  600,  §§  7,  8,  32  Stat.  97,  with  a 
saving  clause  as  to  all  taxes  imposed  there- 
by prior  to  July  1, 1902,  when  the  r^teal  took 
effect.  Act  June  27,  1902,  c.  1160,  I  8,  82 
Stat  406,  prohibited  the  further  assessment 
or  imposition  of  any  tax  under  said  act  "up- 
on or  in  respect  of  any  contingent  beneficial 
interest  which  shall  not  become  absolutely 
vested  in  possession  or  enjoyment"  prior  to 
July  1,  1902,  and  required  the  refunding  of 
taxes  previously  collected  on  any  such  inter- 
ests. Held,  that  where  a  testator  who  died 
in  December,  1901,  bequeathed  a  share  of  his 
residuary  estate  in  trust,  the  income  to  be 
paid  to  a  son  during  his  life,  the  Ufe  estate 
of  the  son  in  the  income  of  the  trust  proper- 
ty became  absolutely  vested  in  enjoyment  at 
once  on  the  death  of  the  testator,  and  sub- 
ject to  the  tax;  that  the  tax  was  "imposed" 
by  the  statute  itself  at  the  time  of  such  vest- 
ing without  reference  to  the  time  when  it  be- 
came due  and  payable,  or  to  any  act  of  as- 
sessment by  the  internal  revenue  officers, 
which  was  merely  an  administrative  detail 
necessary  to  fix  the  amount  but  not  affecting 
the  time  when  the  tax  was  imposed  or  be- 
came a  lien.  Westhus  v.  Union  Trust  Co. 
of  St  Louis.  164  Fed.  795,  797,  90  O.  0.  A. 
441. 
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Imposed  duties"  for  the  neglect  of 
which  a  city  may  be  liable  are  those  which 
are  superadded  to  merely  governmental  func- 
tions like  the  si)ecial  private  corporate  duty 
to  maintain  streets  in  a  safe  condition  for 
public  travel,  or  the  duty  to  maintain  and 
manage  corporate  property  so  that  city  em- 
ployes shall  have  safe  places  in  which  to 
work.  Edson  v.  CJity  of  Olathe,  105  Pac. 
.521,  523,  81  Kan.  328,  36  U  R.  A.  (N.  S.) 
SGI. 
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IMPOSSIBLE 

•ITie  word  "Impossible"  Is  defliic4  In  the 
Standard  Dictionary  as  "impracticable  in 
the  nature  of  the  case."  The  phrase  "prac- 
tically Impossible"  expresses  only  that  mean- 
ing which  would  be  ascribed  to  the  word 
"impossible"  standing  alone,  and  does  it  with 
exactness  and  aptitude.  Clevenger  v.  Mat- 
thews (Ind.)  75  N.  E.  836,  837. 

IMPOSSIBIUTT 

See   Next    Thing  to   an   Impossibility; 
Physical  Impossibility. 

IMPOSTS 

"Imposts"  are  terms  commonly  applied 
to  levies  made  by  governments  on  the  im- 
portation or  exportation  of  commodities,  fre- 
quently being  called  duties.  Flint  v.  Stone 
Tracy  Co.,  31  Sup.  Ct.  342,  349,  220  U.  S. 
107,  55  L.  Ed.  389,  Ann.  Cas.  1912B,  1312. 

IMPOTENCY 

"Impotency,"  as  a  cause  for  divorce, 
means  an  incurable  defei't,  and  not  every 
temporary  or  occasional  Incapacity,  but  per- 
manent and  lasting  inability  for  copulation. 
Hunger  v.  Hunger,  117  Pac.  1017,  1019,  85 
Kan.  564,  Ann.  Cas.  1913A,  120. 

IMPRACTICABLE 

Where  the  holder  of  an  interchangeable 
mileage  ticket,  stipulating  that  couiwns  from 
the  ticket  would  not  be  honored  on  trains, 
except  from  nonagency  stations  and  agency 
stations  not  open  for  sale  of  tickets,  failed 
to.  exchange  coupons  for  a  ticket  at  an 
agency  station  where  the  train  stopped  sever- 
al minutes,  or  to  make  any  attempt  to  ex- 
change for  a  ticket,  though  he  knew  that 
the  train  would  stop  for  several  minutes,  he 
could  not  tender  coupons  from  the  ticket,  be- 
cause it  was  not  "impracticable"  for  him  to 
make  the  exchange;  "impracticable"  being 
defined  as  Incapable  of  being  effected  from 
lack  of  adequate  means.  Des  Portes  v. 
Southern  Ry.  Co.,  69  S.  E.  148,  149,  87  S.  C. 
160  (citing  4  Words  and  Phrases,  p.  3443). 

IMPRESSION 

See  Matter  of  Impression  or  Opinion. 
Device,  print,  or  impression,  see  Device. 

The  word  "Impression"  is  etpilvalent  to 
the  word  "mistake"  in  an  Instruction,  in  an 
action  for  reformation  of  a  deed  for  mutual 
mistake,  stating  that  plaintiffs  were  entitled 
to  a  verdict  if  the  parties  were  at  the  time 
of  the  execution  of  the  deed  under  the  "im- 
pression" that  the  deed  described  other  prop- 
erty. Metcalfe  v.  Lowenstein,  81  S.  W.  362, 
364,  35  Tex.  Civ.  App.  619. 


The  word  "impression,"  as  employed  In 
defining  "*moral  certainty'  as  a  state  of 
'impression*  produced  by  facts,"  does  not 
vary  es.sentially  In  meaning  from  "convic- 
tion." "Impression"  itself  is  a  stamping  in 
upon  the  mind.  People  v.  Lew  Fook,  75  Pac. 
188,  141  Cal.  548. 

As  Inference  or  reoollectlon 

The  "impression"  of  a  witness,  though 
it  may  convey  the  idea  of  a  certain  degree 
of  recollection,  is  an  equivocal  term,  and  the 
information  which  the  witness  assumes  to 
give  may  have  been  derived  from  others  or 
from  an  unwarrantable  deduction  of  the  mind 
from  premises  not  well  established.  Clark 
V.  Bigelow,  16  Me.  246,  248. 

"Impressions"  of  a  witness  were  properly 
admitted  in  evidence  as  expressions  in  qualifi- 
cation of  memory,  where  they  were  merely 
the  product  of  an  imperfect  recollection,  and 
not  an  inference,  an  unwarranted  deduction 
of  the  witness*  own  mind,  or  derived  from 
others.  Tlchnor  Bros.  v.  Barley,  134  N.  Y. 
Supp.  129,  130,  149  App.  Div.  871. 

Opinion  dlstlngiiisliod 

An  "impression"  is  only  a  deduction 
drawn  from  an  assumption  of  a  fact,  while 
an  opinion  is  predicated  on  the  existence  or 
nonexistence  of  a  fact;  and  where  a  witness, 
who  was  interrogated  as  to  an  alleged  lost 
pa[)er,  was  unable  to  say  whetlier  or  not  he 
had  ever  seen  the  paper,  no  error  was  com- 
mitted in  refusing  to  permit  him  to  testify  as 
to  what  his  'impression"  was  in  regard  to 
it.  Cross  V.  Aby,  45  South.  820,  822,  55  Fla. 
311  (quoting  and  adopting  definition  in 
Chaires  v.  Brady.  10  Fla.  133). 

An  "opinion,"  within  the  meaning  of 
Bates  Ann.  St.  $  7278,  providing  that,  if  a 
juror  has  formed  an  opinion,  the  court  shall 
thereui)on  proceed  to  examine  him  on  the 
grounds  of  such  opinion,  etc.,  Is  well  defined 
as  being  a  conclusion  or  judgment  held  with 
confidence  but  falling  short  of  positive  kuowi- 
edge,  and,  while  an  "opinion"  and  an  "im- 
pression" are  alike  in  mind,  there  is  an  es- 
sential difference  between  the  two  in  degree: 
an  impression,  as  applied  to  this  subject- 
matter,  being  correctly  defined  as  a  notion, 
remembrance,  or  belief,  especially  one  that 
is  somewhat  Indistinct  or  vague.  Lindsey  v. 
State.  69  N.  E.  126,  131,  69  Ohio  St.  215. 

Within  Gen.  St.  p.  853,  §  205,  providing 
that  it  shall  be  good  cause  of  challenge  to  a 
juror  that  he  has  formed  or  expressed  an 
opinion  on  the  issue,  or  any  material  fact  to 
be  tried,  an  "impression,"  depending  only  on 
the  newspaper  account,  of  the  truth  of  which 
he  had  no  knowledge,  Is  not  an  "opinion." 
State  V.  Medllcourt,  9  Kan.  257,  279  (citing  1 
Burr's  Trial,  416;  Holt  v.  People,  13  Mich.  224: 
State  v.  Potter,  18  Conn.  166;  Smith  v.  Eames, 
3  Scam.  [4  111.]  79,  36  Am.  Dec.  515;  Gardner 
V.  People,  3  Scam.  [4  111.]  85;  Leach  v.  People, 
."W  III.  311 ;  State  v.  Kingsbury,  58  Me.  238: 
Morgan  y.  State,  81  Ind.  193). 
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IMPBXSSSIOir-RECEIVIirO  BAND 

The  "Impression-reeelvlng  band"  on  a 
workman's  time  recorder  is  a  band  moving 
longitudinally  in  either  direction  in  proxim- 
ity' to  the  printing  wheels,  and  having  a-  lon- 
gitudinal row  of  consecutive  numbers  marked 
upon  it.  Dey  Time  Register  Co.  v.  Syracuse 
Time  Recorder  Co.,  152  Fed.  440,  443. 

IMPRISON— IMPRISONMENT 

See  Duress  by  Imprisonment;  False  Im- 
prisonment; Fine  and  Imprisonment; 
Period  of  Imprisonment;  Unlawful  Im- 
prisonment. 

The  term  'Imprisonment"  usually  im- 
ports a  restraint  contrary  to  the  wishes  of 
the  person  restrained.  Ex  parte  Davidge,  51 
S.  E.  269,  271,  72  S.  C.  16  (quoting  and 
adopting  definition  in  Hurd*  Habeas  Corpus, 
p.  453). 

"Imprisonment,"  in  Its  general  sense,  is 
the  restraint  of  one's  liberty.  As  a  punlsh- 
luent  it  is  a  restraint  by  judgment  of  a  court 
or  law^ful  tribunal, '  and  is  personal  to  the 
accused.  United  States  v.  Mitchell,  163  Fed. 
1014,  1016. 

Any  physical  detention  i»  ^'imprison- 
nient,"  within  the  meaning  of  the  law  impos- 
ing liability  for  false  imprisonment  Egles- 
tou  v.  Scheibel,  99  N.  Y.  Supp.  969,  970,  113 
App.  Div.  798. 

The  essential  thing  to  constitute  an  ''im- 
prisonment** is  constraint  of  the  person, 
which  may  be  by  threats  as  well  as  by  actual 
force ;  and  if  the  words  or  conduct  are  such 
as  to  induce  a  reasonable  apprehension  of 
force,  and  the  means  of  coercion  are  at  hand, 
a  person  may  be  as  effectually  restrained  and 
deprived  of  liberty  as  by  prison  bars.  He- 
brew V.  Pulls,  64  Atl.  121,  122,  73  N.  J.  Law, 
621,  7  L.  R.  A.  (N.  S.)  580,  118  Am.  St.  Rep. 
716. 

Imprisonment  Is  not  confined  to  the  act 
of  putting  a  man  in  prison;  nor  is  it  neces- 
sary to  constitute  imprisonment  that  the  con- 
finement should  be  in  a  place  usually  appro- 
priated to  that  purpose.  It  may  be  in  a  lo- 
cality used  only  for  the  specific  occasion;  or 
it  may  take  place  without  actual  iipplication 
of  any  physical  agencies  of  restraint,  such  as 
locks  or  bars,  as  by  verbal  compulsion  and 
the  display  of  available  force.  Any  restraint 
of  a  man's  personal  liberty  constitutes  "im- 
prisomnent."  Savannah  Guano  Co.  v.  Stubbs, 
75  S.  E.  433,  434,  138  Ga.  409. 

Any  detention  of  a  person  by  another, 
with  force,  or  against  the  will  of  the  one  de- 
tained, is  "imprisonment"  in  law,  and,  where 
it  is  without  right,  it  is  unlawful.  Tempo- 
rarily restraining  a  person  creating  a  dis- 
turbance at  a  religious  meeting  or  doing  an 
act  tending  to  lead  to  a  disturbance  on  the 
grounds  where  it  is  held  would  not  be  unlaw- 
ful 'Imprisonment,"  if  done  in  good  faith 


without   using  unnecessary   force.    Rich   r. 
Bailey,  97  S.  W.  747,  123  Ky.  827. 

"  'Custody'  in  criminal  law  is .  the  Bame 
thing  as  'detention'  in  civil  law,  and  is  synon* 
ymous  with  'imprisonment.' "  "  'Imprison- 
ment' is  the  detention  of  a  person  contrary 
to  his  will."  "While  the  provisions  of  the 
Code  in  bail  trover  proceedings  contemplate 
imprisomuent  in  jail,  the  defendant  may  pe- 
tition for  release  from  any  detention  against 
his  will  by  a  sheriff  or  his  deputy  by  virtue 
of  proper  bail  process."  Everett,  Ridley  & 
Co.  V.  Holcomb,  58  S.  E.  287,  289,  1  Ga.  App, 
794  (citing  Rapalje  &  Lawrence,  Law  Diet.), 


Mere  words  are  suflScient  to  constitute 
"imprisonment"  if  they  impose  a  restraint 
and  deprivation  of  liberty,  though  there  was 
no  touching  of  the  person  of  the  party  arrest- 
ed. Martin  v.  Houck,  54  S.  E.  291,  293,  141 
N.  C.  317,  7  L.  R.  A.  (N.  S.)  576. 

Where  an  officer,  in  the  discharge  of  Ms 
duty,  in  good  faith  invites  one  to  the  police 
station  for  the  purpose  of  interrogating  him 
and  investigating  a  charge  against  him  with 
a  view  of  deciding  on  future  action,  and  with- 
out any  tlien  intention  of  putting  him  under 
arrest  or  restraint,  and  the  circumstances  do 
not  warrant  a  reasonable  apprehension  that 
force  will  be  used  in  the  absence  of  submis- 
sion, and  the  person  voluntarily  accompanies 
the  officer  and  consents  to  be  searched,  there 
is  no  arrest  or  false  "imprisonment."  Gun- 
derson  v.  Strueblng,  104  JS.  W.  149,  151,  125 
Wis.  173. 

As  impiisoiftiiieiit  in  tlie  county  Jail 

The  word  "imprisonment,"  in  its  ordina- 
ry sense,  contemplates  and  means  within  the 
county  Jail  rather  than  in  the  penitentiary:. 
Ex  parte  Cain,  93  Pac.  974,  976,  20  Okl.  125 
(citing  Cheaney  v.  State,  36  Ark.  75;  State  v. 
McNeill,  75  N.  C.  15 ;  Hockheimer,  Crimes  & 
Cr.  Proc.  §§  112,  345). 

As  imprisonment  at  liard  labor 

A  sentence  in  a  criminal  case  at  impris- 
onment in  the  penitentiary  is  in  fact,  though 
not  in  the  precise  words,  "an  'imprisonment' 
at  hard  labor."  State  v.  Davis,  46  South. 
673,  121  La.'^e23. 

As  witliin  Jail  Umits 

A  person  in  custody  under  an  execution 
against  the  person  is  "imprisoned,"  though 
he  may  have  been  admitted  to  jail  liberties. 
People  V.  Monaco,  105  N.  Y.  Supp.  401,  402, 
54  Misc.  Rep.  25. 

IMPRISONMENT  FOB  DEBT 

The  word  "debt,"  in  Gen.  Laws  1896,  c. 
260,  §  1,  allowing  a  citation  to  any  person 
imprisoned  for  debt,  is  limited  in  its  scope  hy 
section  10,  which  provides  that  no  person 
who  shall  be  committed  on  execution  in  any 
action  of  trover  or  detinue,  or  for  any  mali- 
cious Injury  to  the  person,  health,  or  reputa- 
tion of  the  plaintiff  in  such  suit,  shall  be 
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IMPROPER  ACT 


deemed  to  be  within  section  1.    Taylor  t. 
Bliss,  57  AU.  d39,  040,  26  R.  I.  16. 

The  act  of  Ck>ngre88  relating  to  the  ad- 
ministration of  dvil  government  in  the  Phil* 
Ippine  Islands,  which  provides  that  no  person 
shall  "be  "Imprisoned  for  debt,"  was  not  In- 
tended  to  take  away  the  right  to  enforce 
criminal  statutes  and  punish  wrongful  em* 
bezzlements  of  money,  but  was  rather  In* 
tended  to  prevent  the  commitment  of  debtors 
to  prison  for  liabilities  arising  under  their 
contracts.  Freeman  v.  United  States,  30  Sup. 
Ct  592,  5»3,  217  U.  S.  589.  54  L.  Ed.  874,  19 
Ann.  Gas.  755. 

"Imprisonment  for  debt,"  being  abhorent 
to  the  spirit  of  free  government,  will  not  be 
tolerated  under  the  form  of  penal  statutes. 
The  word  "debt,"  as  used  in  Const  art  1, 
S  17,  inhibiting  imprisonment  for  debt  is  con- 
fined to  obligations  arising  from  contract  ex- 
pressed or  implied,  and  does  not  include  torts. 
Hence  Sess.  Laws  1903,  p.  244,  c,  131,  making 
It  an  offense  to  obtain  accommodation  at  a 
hotel,  etc.,  without  paying  therefor,  with  in- 
tent to  defraud,  etc.,  is  not  violative  of  said 
section.  Ex  parte  Milecke,  100  Pac.  743.  744, 
52  Wash.  312,  21  L.  R.  A.  (N.  S.)  259,  132  Am. 
St  Rep.  968. 

Breaek  of  ooatxmet 

"*Debt*  is  that  which  Is  due  from  one 
person  to  another,  whether  money,  goods,  or 
services,  and  whether  payable  at  present  or 
at  a  future  time."  Cr.  Code  1902,  |  357,  de- 
claring a  laborer  under  contract  to  labor  on 
farm  lands,  who  shall  receive  advances,  and 
thereafter  willfully  and  without  Just  cause 
fail  to  perform  the  reasonable  service  requir- 
ed by  the  contract  guilty  of  a  misdemeanor 
and  punishable  by  imprisonment,  is  in  vio- 
lation of  Const  art  1,  I  24,  prohibiting  "im- 
prisonment for  debt,"  except  in  cases  of 
fraud,  since  the  conduct  so  made  criminal  is 
failure  to  pay  a  debt  and  a  willful  and  un- 
just failure  to  carry  out  the  contract  without 
bad  faith,  does  not  constitute  fraud.  Ex 
parte  Hollman,  60  S.  E.  19,  21,  79  S.  C.  9,  21 
L.  R.  A.  (N.  S.)  242, 14  Ann.  Cas.  1105  (citing 
Cent  Diet.;  13  Cyc.  p.  399). 

Failnre  to  pay  over  money  # 

Imprisonment  for  contempt  In  refusing 
to  obey  a  Judgment  or  decree  for  payment  of 
alimony  and  maintenance  Is  "Imprisonment 
for  debt"  contrary  to  the  Constitution.  Ex 
parte  Klnsolvlng,  116  S.  W.  1068, 1071,  135 
Mo.  App.  631. 

A  commitment  for  contempt  for  falling 
to  comply  with  an  order  requiring  the  pay- 
ment of  money  Is  not  "imprisonment  for 
debt"  within  the  meaning  of  the  Constitution. 
Perry  v.  Pemet  74  N.  B.  609,  610,  165  Ind. 
67,  6  Ann.  Cas.  533. 

An  order  requiring  a  bankrupt  to  pay 
over  money  or  surrender  property  forming 
part  of  his  estate  is  not  one  for  the  payment 
of  a  debt  and  his  commitment  for  refusing- 


to  obey  such  an  order  is  not  an  'imprison- 
ment for  debt"  Samel  t.  Dodd,  142  Fed.  68, 
70,  73  C.  O.  A.  254. 

Honpayment  of  flae  or  penalty 

A  sentence  that  defendant  be  confined 
until  the  fine  assessed  was  paid  is  not  uncon- 
stitutional as  an  "imprisonment  for  debt" 
People  V.  Zito,  86  N.  E.  1041,  1044,  237  IlL 
434. 

To  be  a  "debt"  within  the  meaning  of 
the  constitutional  provision  against  "impris- 
onment for  debt"  the  obligation  existing  be- 
tween the  parties  must  be  either  purely  con- 
tractual or  arising  from  some  legal  liability 
growing  out  of  the  debtor's  dealings  with  an- 
other. The  term  "debt"  as  so  employed, 
does  not  extend  to  or  embrace  any  pecuniary 
obligation  Imposed  by  the  state  as  a  punish- 
ment for  crime,  whether  the  money,  the  pay- 
ment of  which  is  demanded,  be  for  fines  or 
costs  or,  even  In  certain  quasi  criminal  pro- 
ceedings, other  penalties  of  a  moneyed  na- 
ture which  may  be  lawfully  inflicted  by  a 
court  Ex  parte  Dig,  38  South.  730,  86  Miss; 
597  (citing  Ex  parte  Meyer,  57  Miss.  85 ;  Ex 
parte  Brldgeforth,  27  South.  622,  77  Miss. 
418,  78  Am.  St  Rep.  532). 

mPBISOmfBHT  FOR  IJFE  OR  I.ESS 
THAN  NATURAI.  UTE 

One  convicted  of  murder  in  the  first  de- 
gree, and  sentenced  to  death  at  a  time  to  be 
appointed  by  the  Governor  after  one  year 
from  time  of  his  conviction,  is  not  during  his 
detention  Id  the  penitentiary  incapable  of 
managing  his  own  estate,  within  Code  Or. 
Proc.  II  337,  338,  providing  that  when  any 
person  shall  be  imprisoned  for  life  his  estate 
shall  be  administered  as  if  he  were  dead,  and 
when  he  is  imprisoned  for  less  than  his  nat- 
ural life  a  trustee  shall  be  appointed,  as  such 
a  sentence  is  not  one  of  "imprisonment  for 
life,"  nor  for  a  term  less  than  his  natural 
life.  Gray  v.  Stewart  78  Pac.  852,  853,  70 
Kan.  429,  109  Am.  St  Rep.  461. 

IMPROBABLE  STATEMENT 

See  Grossly  Improbable  Statements. 


IMPROPER-IMPROPERLY 

"If  the  Jury  believe  from  the  evidence 
that  a  flagman  of  the  defendant  Improperly 
and  Inopportunely  signaled  the  plalntifTs 
team,"  etc.,  was  not  rendered  misleading  by 
ommission  of  the  words  "carelessly"  and 
"negligently."  Pennsylvania  Co.  v.  Sloan,  17 
N.  E.  37,  89.  41,  125  IlL  Ti,  8  AnL  St  Kep. 
337. 

IlffPROPER  ACT 

Defendant  company  wrongfully  procured 
possession  of  a  note  to  plalntlll,  and  refused 
to  permit  plalntlflT  to  see  it  Plaintiff  had  for- 
gotten who  executed  the  note,  and  thought  it 
was  executed  by  defendant's  inresUlent  and 
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sued  Mm  within  the  statatory  period,  which 
defendant  knew  for  several  years,  during 
which  time  it  refused  to  let  her  see  the  note, 
and  did  everything  possible  to  prevent  her 
from  learning  the  real  maker.  Rev.  St.  1900, 
§  1905,  provides  that  if  any  person,  by  any 
improper  act,  prevents  the  commencement  of 
an  action,  such  action  may  be  commenced 
"within  the  time  herein  limited,  after  the 
commencement  of  such  action  shall  have  ceas- 
ed to  be  so  prevented."  Held  that,  when  sued 
on  the  notes,  defendant  was  estopped  from 
pleading  limitations  by  reason  of  its  ^Improp- 
er act"  in  refusing  to  surrender  the  note  to 
plainttff.  Sonnaafeld  v.  Bosenthal-Sloan  Mil- 
linery Co.,  145  S.  W.  430,  432,  241  Mo.  309. 

XMPBOPER  COKDUCT 

In  a  prosecution  for  homicide,  an  in- 
struction defining  ''provocation"  as  any  such 
provocation  by  'Improper  conduct'*  of  de- 
ceased toward  defendant  as  to  cause  defend- 
ant to  be  so  far  under  the  dominion  of  sud- 
den passion  in  consequence  thereof  as  to  be 
unable  to  judge  rightly  as  to  the  nature  and 
quaUty  and  consequence  of  his  acts,  or  to 
materially  impede  or  interfere  with  such 
Judgment,  and  take  away  deliberation  and 
prevent  a  cool  state  of  the  blood,  was  a  suffi- 
cient definition  of  such  term.  "Improper 
conduct"  has  no  technical  meaning,  and  if 
*  there  is  any  criticism  of  this  instruction  it 
is  because  it  is  too  favorable  to  the  defend- 
ant by  using  such  a  broad  expression.  State 
V.  Barrington,  95  S.  W.  235,  251,  198  Mo.  23. 

IMPROPSR  MOTIVE 

The  terms  "maWce"  and  '^improper  mo- 
tives,'* when  used  in  reference  to  alienation 
of  a  wife's  affections,  mean  the  same  tiling. 
*'Malice'*  does  not  necessarily  mean  that 
which  must  proceed  from  a  spiteful,  malig- 
nant, or  revengeful  disposition;  but,  if  the 
conduct  was  unjustifiable  and  actually  caused 
the  Injury,  malice  in  law  will  be  implied. 
Boland  v.  Stanley,  115  S.  W.  163, 166, 88  Ark. 
562,  129  Am.  St  Rep.  114. 

IMPROVE 

* 

See  Discharged  as  Improved;    Usually 

Cultivated  and  Improved. 
Otherwise  improve,  see  Otherwise. 

The  body  of  an  ordinance  entitled  one 
**to  improve  a  portion  of  the  sidewalk  on 
both  sides  of  B.  street,*'  between  designated 
points,  provided  that  the  "sidewalk  on  both 
sides  of  B.  street  between,  etc.,  shall  be  re- 
graded,  recurbed  and  repaved  with  brick 
pavement."  Held  that,  regradlng,  recurblng, 
and  repavlng  being  necessary  to  properly  im- 
prove the  sidewalk;  the  title  of  the  ordinance 
embraced  but  one  subject;  the  word  "im- 
prove" meaning  "to  make  better,"  "to  increase 
the  value  or  good  qualities  of."  Gocke  v. 
Staebler  &  McFarland,  132  S.  W.  167, 168, 141 
Ky.  66. 


The  word  "improving,"  within  the  mean* 
ing  of  a  statute  authorizing  the  freeholders 
to  contract  for  the  supplying  and  furnishing 
of  materials  necessary  in  constructing,  ^Im- 
proving," and  maintaining  roads,  held  to  re- 
fer to  work  upon  roads  already  constructed 
which  might  be  called  repairs,  or  improve- 
ments, or  maintenance.  Middle  Valley  Trap 
Rock  Mining  Co.  v.  Board  of  Chosen  Free- 
holders of  Morris  County,  60  Atl.  358,  359,  71 
N.  J,  Law,  333. 

IMPROVE  nr  GOOD  FAITH 

Kev.  St  1895,  art  4218J,  provides  that,  if 
the  purchaser  of  school  land  shall  fail  to  re- 
side upon  and  improve  in  good  faith  the  land 
purchased,  he  shall  forfeit  the  land,  etc 
Held,  that  In  view  of  provisions  in  the  preced- 
ing article,  declaring  that  purchasers  shall 
have  the  option  of  paying  for  their  lands  in 
full  at  any  time  "after  they  have  occupied 
the.  same  for  three  consecutive  years,"  and 
that,  when  they  have  made  such  payment  "to- 
gether with  the  proof  that  they  have  occupied 
the  land  for  three  consecutive  years,"  they 
shall  receive  patents,  etc.,  the  phrase  "and 
improve  in  good  faith"  adds  nothing  to  the 
requirement  that  the  purchaser  shall  reside 
upon  the  land,  and  his  failure  to  make  im- 
provements to  an  extent  beyond  that  incident 
to  the  required  settlement  and  occupancy  is 
no  ground  for  forfeiture  of  the  sale.  McLen- 
don  V.  Bumpass,  114  S.  W.  462,  464,  51  Tex. 
Civ.  App.  586. 

IMPROVED 

The  designation  of  a  city  lot  as  'improv- 
ed" was  not  a  sufficient  designation  of  its 
condition  in  a  petition  of  sale  of  testator's 
real  estate.  In  re  Levy's  Estate,  75  Pac.  317, 
319,  141  Cal.  639. 

In  relation  to  siokneM  or  disease 

The  ordinary  meaning  of  the  word  "im- 
proved," when  reference  is  made  to  one  af- 
flicted with  mental  or  physical  disease  or 
sickness,  that  his  condition  has  been  amelio- 
rated; that  he  has  grown  better;  that  he  is 
making  progress  towards  a  recovery.  It  does 
not  convey  the  Idea  that  there  has  been  a 
complete  recovery,  nor  that  the  patient  is 
well.  The  term  "discharged  as  improved"  is 
not  the  equivalent  of  "dischraged  as  cured," 
within  the  meaning  of  the  latter  term  as  used 
in  Gen.  St.  1909,  f  8484,  providing  for  restor- 
ing the  rights  of  persons  discharged  as  cured 
of  insanity.  Johnson  v.  Schoch,  118  Pac.  696, 
697,  85  Kan.  837. 

IMPROVED    AND    UNDER    DEVEIiOP- 
MENT 

Where  a  tract  of  coal  land  consisting  of 
1,264.75  acres  was  leased  for  100  years,  which 
period  would  be  required  under  present  con- 
ditions to  mine  and  market  the  coal,  it  ap- 
pearing that  it  was  not  practicable  under 
existing  circumstances  to  mine  a  larger  area 
than  85  acres  annually  or  170  acres  during 
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an  assessment  period  of  two  years,  and  that 
only  250  acres  of  the  boundary  had  been 
opened  ap  by  mine  entries,  only  that  amount 
should  have  been  assessed  as  ^Improved  and 
under  development."  Commonwealth  v.  Poca- 
hontas Coal  A  Coke  Co.,  ($0  S.  £.  84,  85,  107 
Va.  666. 

IMPROVED  LANB 

"Improved  lands,"  In  the  sense  in  which 
the  phrase  is  used  in  Civ.  Code  1895,  S  3065, 
which  provides  that  "the  right  of  private 
way  over  another*s  land  may  arise  •  ♦  ♦ 
from  prescription  by  seven  years'  uninter- 
rupted use  through  improved  lands,  or  twen- 
ty years*  use  over  'wild  lands,'"  compre- 
hends the  entire  tract,  thouprh  only  part 
thereof  be  in  actual  cultivation.  The. wood- 
land on  such  a  tract  is  not  wild  land,  but, 
in  connection  with  the  portion  which  is  cul- 
tivated, constitutes  a  single  tract  of  'im- 
proved land."  If  a  tract  of  land  is  cultivated 
in  part  and  a  road  through  the  entire  tract 
traverses  both  field  and  woodland,  the  \Vood- 
land  adjacent  to  the  field  is  not  to  be  treated 
as  wild  land.  The  land  which  the  statute 
designates  as  wild  is  that  which  is  located 
separate  and  apart  from  lands  which  are 
partly  in  cultivation.  It  is  a  segregated  tract 
of  land,  remaining  in  a  state  of  nature,  unin- 
closed,  and  with  no  indications  of  use  by  the 
owner.  Tlie  woodland  of  a  plantation  is  not 
wild  land  simply  because  it  is  unlnclosed, 
where  it  adjoins  lauds  which  are  in  cultiva- 
tion and  the  woodland  in  its  natural  state  is 
retained  by  the  owner,  either  for  plantation 
uses,  or  because  he  prefers  to  defer  the  time 
for  bringing  it  into  cultivation.  Hopkins  v. 
Iloach,  56  S.  E.  803,  304,  127  Oa.  153  (citing 
Watkins  v.  Country  ("Inb,  47  S.  E.  5.'5S,  120 
Ga.  45;  Klrkland  v.  Pitman,  50  S.  E.  117,  122 
Ga.  256). 

When  an  adjoining  landowner  had  in- 
closed her  lands  with  a  wire  fence,  consist- 
ing of  posts  with  four  strands  of  wire  at- 
tached thei*eto,  and  was  using  the  land  for 
a  pasture  for  cattle,  it  was  "improved  land," 
within  Code  1007,  §  4247,  providing  that  par- 
tition fences  between  improved  lands  shall 
be  erected  at  the  joint  expense  of  the  occu- 
pants. Johnson  v.  Frederick,  50  South.  010, 
163  Ala.  455. 

Code  Civ.  Proc.  §  370,  provides  that  for 
the  purpose  of  constituting  adverse  possession 
by  one  claiming  title  founded  upon  a  written 
instrument,  etc.,  land  is  deemed  to  have  been 
possessed,  where  it  has  been  usually  cultivat- 
ed or  Improved.  Defendants  and  their  prc- 
decessoi*s  had  openly  and  notoriously  for  a 
sufficient  length  of  time  to  create  the  pre- 
sumption of  a  grant,  cut  and  removed  for 
purposes  of  husbandry  the  hay  which  grew 
on  salt  meadow  land;  that  being  the  only 
purpose  for  which  the  laud  could  be  used. 
Held,  that  as  to  "cultivate"  meant  to  improve 
the  product  of  the  earth  by  manual  industry. 


and  "improved"  land  generally  meant  such  as 
had  been  reclaimed  and  was  used  for  hus- 
bandly, whether  for  tillage,  meadow,  or  pas- 
ture, the  yearly  cutting  and  removal  of  the 
grass  was  such  an  act  of  ownership  as  to 
constitute  a  technical  adverse  possession 
within  the  statute.  Shinnecock  Hills  &  Pe- 
conic  Bay  Realty  Co.  v.  Aldrieh,  116  N.  Y. 
Supp.  582,  537.  132  App.  Div.  118. 

IMPROVEMENT 

»See  Internal  Improvement;  Local  Im- 
provement; Model  of  Invention  and 
Improvement;  Original  Improvement; 
Permanent  Improvement;  Permanent 
Street  Improvement:  Pertaining  to 
Public  Improvements:  Practical  Im- 
provement of  Navigation;  Single  Im- 
provement; Street  Improvement:  Val- 
uable Improvements;  Works  of  Im- 
provement and  Public  Works. 

All  improvements  thereon,  see  All. 

Assessments  for  as  taxes,  see  Tax — ^Tax* 
ation. 

Cost  of  improvement,  see  Cost. 

In  good  faith,  see  Good  l?aith. 

"Improvement"  is  defined  by  lexicogra- 
phers as  "that  by  which  the  value  of  anything 
is  increased,  its  excellence  enhanced,  or  tlie 
like,"  or  "an  amelioration  of  the  condition  of 
proi)erty  affected  by  the  exi)enditure  of  labor 
or  money,  for  the  purp^^se  of  rendering  it  use- 
ful for  other  purposes  than  those  for  which 
it  was  originally  used,  or  uioro  useful  for  the 
same  purposes.*'  Stevens  v.  City  of  I'ort  Hur- 
on, 113  N.  W.  291,  297, 149  Mich.  536,  12  Ann. 
Cas.  603.  , 

"Improvements,"  within  the  meaning  of 
the  law,  are  technically  and  commonly  de- 
nominated "betterments,"  and  the  definition 
of  the  term  "betterments"  to  be  found  in  the 
books  is  "improvements  made  to  an  estate." 
Greer  v.  Fontaine,  77  S.  W.  56,  57,  71  Ark. 
605,  609. 

The  word  "improvement"  Is  a  relative 
term,  and  its  meaning  must  be  ascertained 
from  the  context  and  the  subject-matter  of 
the  instrument  or  writing  in  which  it  is  used. 
Wolff  Chemical  Co.  v!  City  of  Philadelphia, 
66  Atl.  344,  347,  217  Pa.  215. 

IMPBOVEMEKT  (In  Patent  Iaw) 

Robinson  on  Patents,  §  210,  defines  an 
"improvement"  to  be  an  addition  to  or  alter- 
ation in  some  existing  means  which  increas- 
es its  etticiency  without  destroying  its  identi- 
ty. And  in  section  213:  "But  inasmuch  as 
no  improvement  can  subsist  without  an  orig- 
inal on  which  to  rest,  this  development  must 
always  leave  the  essence  of  the  original  in- 
vention unimpaired.  W^henever,  in  extending 
the  efliciency  of  an  idea  of  means,  the  line 
which  separates  that  means  from  every  other 
is  crossed  through  any  change  in  its  essen- 
tial characteristics,  identity  is  lost,  the  idea 
of  the  original  invention  ia  excluded,  and  the 
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result  of  the  inyenttre  act  becomes  a  new 
substanttve  inTentlon."  •  And  again  in  section 
215:  *'If  the  changes  indicate  the  Introduc- 
tion in  the  idea  of  means  of  a  different  force 
and  different  object  or  of  a  different  mode  of 
application,  it  is  more  than  a  change  of 
form,  more  than  even  an  improvement  It  is 
a  separate  invention."  McAuley  v.  Chaplin- 
Fulton  Mfg.  Co.,  m  Ati.  750,  753,  217  Pa.  477. 

An  "improvement,"  as  understood  in  the 
patent  law,  embraces  the  original  and  adds 
tliereto  or  alters  it.  Stitzer  v.  Withers,  01 
S.  W.  277,  280,  122  Ky.  181  (quoting  aftd 
adopting  definition  in  opinion  of  Hobson,  C. 
J.,  on  a  former  appeal). 

IMPROVEMENT  (Of  Buildins) 

Where  a  lessor  and  a  lessee  agreed  that 
all  "improvements"  made  by  the  lessee  or 
"embellishments  and  reconstructions"  were 
to  remain  in  the  building,  articles  which  did 
not  enter  into  and  form  a  part  of  the  prop- 
erty, leased  separate  therefrom  and  not  at- 
tached to  the  lessee's  proi)erty,  belonged  to 
the  lessor.  Morris  v.  Pratt,  38  South.  70,  71, 
114  La.  98.  In  order  to  Include  proi>erty 
within  these  terms  in  a  lease  as  property 
to  be  left  to  the  lessor,  it  would  have  to 
clearly  appear  that  it  was  the  lessor's  inten- 
tion, as  expressed  in  the  contract,  to  make 
needful  repairs  on  the  building  to  put  the 
fixtures  and  appurtenances  in  order  and  to 
give  up  without  consideration  all  the  other 
articles  not  attached  to  or  forming  part  of 
his  building  or  of  the  appurtenances  tlierein. 
Morris  v.  Pratt,  aS  South.  72,  114  La.  103. 

A  lease  provided  that  a  tenant  should, 
on  receiving  six  months'  notice  that  a  bona 
fide  sale  of  the  property  had  been  made,  and 
on  payment  of  pro  rata  amount  of  expendi- 
tures in  repairs  and  Improvements  on  the 
property,  to  be  paid  by  the  landlord  as 
specified,  surrender  possession  at  the  end  of 
the  six  months'  notice,  and  that  the  landlord 
should,  on  the  termination  of  the  lease  by 
reason  of  sale  prior  to  the  termination  of 
the  term  named,  reimburse  the  tenant  for 
outlays  for  all  repairs,  etc.  Held,  that  the 
word  "Improvements"  meant  changes  or  bet- 
terments in  the  existing  building  or  struc- 
ture demised.  Douglaston  Realty  Co.  v. 
Hess,  108  N.  Y.  Supp.  103G,  1037,  124  App. 
Div.  508  (citing  Ames  v.  Trenton  Brewing 
Co.,  38  Atl.  858,  861,  56  N.  J.  E(i.  300,  317; 
Wimberly  v.  Mayberry,  10  South.  157,  94  Ala. 
240,  14  L.  R.  A.  308). 

The  lease  required  the  lessee  of  rooms 
in  an  oflSce  building  to  surrender  the  premis- 
es in  as  good  condition  as  reasonable  use 
permitted,  and  provided  that  all  alterations, 
additions,  or  improvements  made  by  either 
party,  except  movable  oflice  furniture  put  in 
by  the  lessee,  should  be  surrendered  to  the 
lessor  as  a  part  of  the  premises.  The  lessee 
removed  some  of  the  permanent  partitions 
with  the  lessor's  consent,  agreeing  to  restore 


them  at  the  termination  of  the  lease,  and 
constructed  temporary  partitions,  which  did 
not  extend  to  the  ceiling,  and  were  lightly 
nailed  to  the  floor,  and  walls,  and  at  the  ter- 
mination of  the  lease  the  permanent  parti- 
tions were  restored.  Held,  that  the  reason- 
able Intention  of  the  parties  was  the  test  of 
whether  fixtures  were  annexed  to  the  realty, 
and  the  word  ^^improvements"  alone,  though 
of  wider  meaning  than  "fixtures,"  did  not 
include  the  temporary  partitions;  and,  con- 
struing the  word  in  connection  with  the  ex- 
ceptions in  the  lease,  and  in  view  of  the  in- 
tention shown  thereby  that  such  partitions 
should  not  be  permanently  annexed,  they 
were  not  "improvements,"  but  were  "movable 
office  furniture,"  within  the  meaning  of  the 
lease,  and  removable  by  the  lessee.  United 
Booking  Offices  v.  Pittsburgh  Life  &  Trust 
Co.,  119  N.  Y.  Supp.  216,  217,  65  Misc. 
Rep.  31. 

Where  the  lease  of  a  building  for  a  sa- 
loon  and  hotel  authorized  the  lessee  to  make 
alterations,  and  declared  that  "all  improve- 
ments, betterments,  and  changes  or  altera- 
tions," at  the  expiration  of  the  lease,  should 
be  and  remain  on  the  premises  and  belong 
to  the  lessor,  the  words  quoted  were  limited 
to  the  alterations  made  in  remodeling  the 
building,  and  did  not  include  saloon  fixtures 
and  api)liances  put  in  by  a  brewery  company 
under  a  contract  with  the  lessee  that  he 
should  have  the  use  of  the  same  while  he 
sold  the  company's  beer.  Wright  v.  La  May, 
118  N.  W.  964,  966,  155  Mich.  119. 

IMPROVEMENT   (Of  Canal) 

Any  alteration  of  existing  canals  which 
still  preserves  them  as  commercial  highways 
connecting  the  lakes  with  the  ocean  In  sub- 
stantially the  same  location,  afford ing  facili- 
ties for  increased  usefulness,  must  be  held 
to  be  an  improvement,  if  so  declared  by  the 
Legislature  pursuant  to  Const,  art.  7,,  §  10, 
authorizing  the  imi)rovenient  of  canals  In 
such  manner  as  the  Legislature  may  provide 
by  law,  and  the  nature  and  extent  of  the  Im- 
provement Is  clearly  a  question  for  It  alone, 
under  such  circumstances,  and  canal  lands 
rendered  no  longer  useful  for  canal  puri)oses, 
may,  after  the  Improvement,  be  disposed  of 
by  the  state  under  existing  laws,  without 
infringing  the  prohibition  of  section  8  against 
the  sale  of  the  Erie  and  other  canals,  and 
hence  the  Barge  Canal  as  outlined  in  Laws 
1903,  p.  332,  c.  147,  providing  for  the  Im- 
provement of  the  Erie  and  other  canals  by 
canalizing  certain  rivers,  but  leaving  the 
canals  substantially  as  they  were  before  as 
to  their  general  location  and  navigation  be- 
tween the  same  termini,  except  that  steam 
or  other  power  will  necessarily  be  substi- 
tuted for  the  present  use,  must  be  regarded 
as  an  improvement  of  existing  canals  within 
the  Constitution,  and  not  to  Infringe  the 
same,  though  contemplating  the  probable  sale 
of  several  hundi'ed  miles  of  the  present  ca- 
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Hals  when  rendered  no  longer  necessary  or 
usefuL  Pelo  v.  Stevens,  120  N.  Y.  Snpp.  227, 
280,  66  Misc.  Rep.  35. 

IMPROVEMENT  (Of  Homestead) 

Where  a  building  association,  in  loaning 
money  to  an  individual,  advanced  part  of 
the  loan  for  a  purpose  other  tlian  for  the  im- 
provement  of  the  debtor's  homestead,  and 
held  the  balance  until  a  building  erected  by 
the  debtor  was  practically  completed,  when 
for  its  own  protection  it  required  releases 
of  mechanics'  liens  and  distributed  the  mon- 
ey to  the  contractor  and  subcontractor,  the 
debt  so  created  was  not  one  incurred  for  an 
improvement  of  the  homestead,  within  the 
meaning  of  the  law  making  such  debts  first 
liens  on  property.  Steger  v.  Traveling  Men*s 
Building  &  Loan  Ass'n,  70  N.  E.  236,  240,  208 
111.  236,  100  Am.  St.  Rep.  225. 

IMPROVEMENT  (Of  Land) 

'^Nothing  can  be  deemed  an  'improve^ 
ment*  for  which  compensation  may  be  allow- 
ed which  does  not  benefit  the  land  and  in- 
crease its  value  to  the  true  owner."  Proctor 
V.  Maine  Cent  R.  Co.,  64  Atl.  830,  841,  101 
Me.  459. 

The  term  "improvements,"  in  the  provi- 
sion of  the  Constitution  of  The  Five  Nations 
that  the  improvements  on  their  land  are  the 
exclusive  and  indefeasible  property  of  the 
citizens  respectively  who  made,  or  may  right- 
fully be  in  possession  of  them,  meant  not 
only  "betterments,"  but  occupancy.  .  Shulthls 
V.  McDougal,  170  Fed.  529,  534,  95  C.  C.  A. 
615  (citing  Cherokee  Nation  v.  Journeycake, 
15  Sup.  Ot.  55,  165  U.  8.  196,  210,  39  L.  Ed. 
120). 

Where  a  deed  to  land  reserved  the  tim- 
ber to  be  removed  one  half  in  5  years  and 
the  other  half  in  10  years,  and  also  contain- 
ed a  covenant  that  the  grantor  would  cut 
the  timber  off  of  such  part  of  the  lands  as 
was  required  by  the  grantee  for  improve- 
ments, the  ^ord  "improvements,"  was  am- 
biguous and  justified  parol  evidence  which 
showed  that  it  was  used  with  reference  to 
such  portions  of  the  land  as  were  necessary 
for  a  residence  and  the  incidents  thereto, 
for  a  person  engaged  in  stock  raising,  and 
did  not  refer  to  any  greater  portion  of  the 
land  which  the  grantee  might  arbitrarily 
designate  as  being  required  for  improve- 
ments. Jacobs  V.  Parodi,  39  South.  833,  838, 
50  Fla.  541. 

The  "settlement"  or  "improvement"  upon 
land  with  a  view  to  receiving  water  for 
agricultural  purposes,  as  provided  for  in  sec- 
tion 5,  art  15,  of  the  Constitution,  means 
an  actual  settlement  or  an  actual  improve- 
ment thereon,  and  a  constructive  settlement 
win  not  meet  the  purpose  or  requirements  of 
the  Constitution.  Mellen  v.  Great  Western 
Beet  Sugar  Co.,  122  Pac.  30,  31,  21  Idaho, 
353,  Ann.  Cas.  1913D,  621. 


In  the  statute  giving  a  mechanic's  Hen 
for  improvements  on  a  homestead,  and  giving 
such  lien  for  work  and  material  used  in  con- 
structing improvements  thereon,  and  then 
only  when  contracted  for  In  writing  with 
the  consent  of  the  wife;  the  lien  to  secure 
such  debt  being  declared  to  be  for  "improve- 
ments thereon  as  hereinbefore  provided." 
The  clause  quoted  means  improvements  ac- 
tually made  by  the  use  of  the  work  and 
material ;  both  the  contract  and  the  employ- 
ment of  the  work  and  material  on  the  home- 
stead in  compliance  therewith  being  essen- 
tial to  the  lien.  Murphy  v.  Williams,  124 
S.  W.  900,  902,  103  Tex.  155. 

Under  Lien  Law  S  2,  defining  a  con- 
tractor as  one  entering  into  a  contract  with 
the  owner  of  real  property  for  the  improve- 
ment thereof,  and  defining  a  materialman  as 
any  person  other  than  the  contractor  fur- 
nishing materials  for  such  improvement, 
and  defining  the  term  "improvement"  as  in- 
cluding the  erection,  alteration,  or  repair 
of  any  structure  on  real  estate,  and  any 
work  done  on  the  property  or  materials  fur- 
nished for  its  improvement,  a  contract  re- 
quiring one  to  furnish  all  the  window  frames, 
sash,  glass,  and  trim  in  and  to  buildings  in 
course  of  construction  for  a  lump  sum,  pay- 
able in  installments  as  the  work  progressed, 
and  requiring  him  to  make  a  large  part  of 
the  materials  according  to  plans,  is  a  con- 
tract for  the  permanent  improvement  of  real 
estate  within  the  lien  law,  and  he  is  entitled 
to  a  lien  for  the  materials  furnished  and 
work  done.  Western  Sash,  Boor  &  Lumber 
Co.  V.  Gaul  Const  Co.,  126  N.  Y.  Supp.  1110, 
1111. 

Code  Civ.  Proc.  {  3414,  makes  a  laborer's 
or  materialman's  lien  prior  to  a  contractor's. 
Lien  Law  (Consol.  T^aws,  c.  33)  {  2,  defines  a 
"contractor"  as  one  who  contracts  with  an 
owner  of  land  to  improve  it,  a  "materialman" 
as  one,  other  than  a  contractor,  who  fur- 
nishes material  for  such  Improvement,  and 
an  "improvement"  as  including  work  done  on 
property  or  "materials  furnished  for  its  per- 
manent improvement.*'  Held,  that  the  lien 
of  one  who  installed  plumbing,  of  one  who 
furnished  trim  for  the  building  under  con- 
tract with  the  owner,  and  of  one  who  sold 
brick  and  mason's  building  materials  to  the 
owner  for  use  in  the  building,  are  all  on 
equality,  being  entitled  to  preference  in  the 
order  of  time.  Jackson  v.  Egan,  94  N.  £. 
211,  212,  200  N.  Y.  496. 

Buiiains 

The  term  **improvements,"  as  used  in  a 
clause  in  a  lease  binding  the  tenant  to  make 
"improvements"  to  a  certain  amount,  covers 
not  only  repairs  and  additions,  but  also  new 
buildings.  Peters  v.  Stone,  79  N.  E.  336,  337, 
193  Mass.  179. 

A  "water  right"  is  the  legal  right  to 
the  use  of  any  unappropriated  water  of  any 
natural  stream,  water  course,  or  source  of 
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supply,  and  exists  only  in  contemplation  of 
law,  and  is  for  purposes  of  taxation  "person- 
al property,"  within  Const  art  12,  |  17,  and 
Pol.  Code,  1895,  §§  16,  3680,  defining  "prop- 
erty" as  including  money,  franchises,  and 
other  things  capable  of  private  ownership, 
and  defining  "real  estate"  as  Including  the 
possession  or  ownership  of  land,  mines,  min- 
erals, and  quarries,  and  "improvements"  as 
including  all  buildings,  structures,  etc.,  and 
**personal  property"  as  including  everything 
.which  is  the  subject  of  ownership,  not  in- 
cluded within  real  estate  or  improvements,  so 
that  under  section  3716,  providing  that  the 
personal  property  arid  franchises  of  water 
companies  must  be  assessed  in  the  district 
where  the  principal  works  are  located,  a 
water  company  owning  a  water  right  without 
the  limits  of  a  school  district  and  convey- 
ing water  by  pipe  lines  into  the  district, 
where  It  Is  distributed  to  the  Inhabitants 
thereof,  Is  properly  assessed  in  the  district; 
that  being  the  place  of  business  and  princi- 
pal works  of  the  company.  Helena  Water- 
works Co.  v.  Settles,  95  Pac.  838,  839,  37 
Mont.  237. 

Const  art  11,  |  11,  provides  that  the 
homestead  exemption  shall  not  operate 
against  public  taxes,  nor  debts  contracted 
for  the  purchase  money  of  the  homestead,  or 
improvement  thereoa  Held,  that  the  drain- 
age of  homestead  swamp  lands,  authorized 
by  the  drainage  law  (Acts  1909,  c.  185),  was 
an  "improvement"  thereon,  and  that  the  land 
was  subject  to  assessment  therefor.  State 
ex  rel.  Bigham  v.  Powers,  137  S.  W.  1110, 
1116,  124  Tenn.  553. 

The  character  of  a  culvert  or  bridge 
that  a  railroad  company  shaU  erect,  being 
no  part  of  the  plat  or  profile  or  of  the  plans 
of  the  drainage  engineer,  formed  no  part  of 
the  "improvement"  contemplated  by  Acts 
30th  Gen.  Assem.  p.  66,  c.  68,  {§  18,  19,  pro- 
viding for  the,  establishment  of  drainage 
ditches  across  the  right  of  ways  of  railroad 
companies  and  providing  for  an  agreenjient 
as  to  the  place  and  manner  and  method  in 
which  the  improvement  shall  cross  the  right 
of  way,  etc.  Mason  City  &  Ft  Dodge  R.  Co. 
V.  Board  of  Sup'rs,  121  N.  W.  39,  41,  144 
Iowa,  10. 

The  term  "Improvement,"  as  used  in 
section  19,  c.  68,  p.  66,  30th  Gen.  Assem.  pro- 
vides that  where  the  supen^isors  establish 
any  drainage  district,  and  the  drain  crosses 
a  railroad  right  of  way,  it  shall,  after  notice, 
construct  the  same  in  accordance  with  the 
plans  and  specifications  of  the  engineer,  and 
that  if  it  fails  to  do  so,  the  auditor  shall 
cause  the  work  to  be  done,  and  charge  the 
cost  to  the  railroad,  and  that  the  cost  of 
constructing  the  "improvement"  shall  be 
considered  as  an  element  of  the  railroad  com- 
pany's damages,  to  be  assessed  by  the  ap- 
praisers, refers  to  the  proposed  "ditch,  drain, 
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or  change  of  natural  water  course,"  and  the 
statute  did  not  provide  that  the  cost  of  con- 
structing a  new  bridge  by  the  railroad  ne-* 
cessitated  by  the  making  of  the  improve- 
ment, should  be  an  element  of  the  railroad 
company's  damages.  Chicago  &  N.-  W.  Ry. 
Co.  V.  Drainage  Dist  No.  5  Sac  County,  121 
N.  W.  193,  195,  142  Iowa,  607. 

Engine  and  niachlnery 

Mechanic's  Lien  Law,  Laws  1897,  p.  516, 
c.  418,  §  3,  gives  a  contractor  performing 
labor  or  furnishing  materials  for  the  im- 
provement of  real  property  a  lien  therefor. 
Section  2  (page  515)  provides  that  the  term 
"improvement"  includes  the  erection,  altera- 
tion, or  repair  of  any  structure  connected 
with  real  property,  and  any  work  done  on 
such  property  or  materials  furnished  for  its 
permanent  improvement.  Section  22  (page 
525)  requires  a  liberal  construction.  Held, 
that  machinery  purchased  for  the  purpose 
of  flttiilg  up  an  empty  building  as  a  manu- 
facturing establishment,  and  by  the  installa- 
tion of  which  it  was  so  altered,  was  an  im- 
provement entitling  the  contractor  furnishing 
the  same  to  a  lien.  Grifi3n  v.  Ernst,  108  N. 
Y.  Supp.  816,  818,  124  App.  Div.  289. 

As  fiztnvea 

Under  the  lien  law  (Laws  1897,  c.  418), 
g[iving  a  lien  for  labor  or  materials  for  the 
improvement  of  real  property,  and  defining 
the  word  Vimprovement"  as  including  the 
erectLoQ,  alteration,  or  repair  of  any  struct* 
ure  on,  connected  with,  or  beneath  the  sur- 
face of,  any  real  pr<^erty,  and  any  work 
done  on  such  property,  or  materials  furnish- 
ed for  its  permanent  improvement,  and  spe- 
cifically repealing  Laws  1895,  c.  673,  giving  a 
lien  for  materials  used  in  .improving  or 
equipping  any  house  with  any  fixtures  for 
supplying  gas  or  electric  light,  gas  and  elec- 
tric fixtures  furnished  to  a  house  do  not  con- 
stitute an  improvement  of  real  property,  be- 
cause such  fixtures  are  not  permanently  an- 
nexed to  the  building,  but  are  merely  for  the 
temporary  use  of  the  occupant,  subject  to  be 
removed  by  him.  Caldwell  v.  Glazier,  123 
N.  Y.  Supp.  622,  626,  188  App.  Div.  826. 

Double  cases  with  shelves,  exhibition 
cases,  partition  base,  cupboards,  a  platform, 
lockers,  dressers,  bulletin  boards,  and  sup- 
ply cases,  in  a  building  designed  for  a  public 
library,  made  of  the  same  wood  as  the  finish 
of  the  rooms,  find  fitted  to  them,  and  fasten- 
ed by  holdfasts,  nails,  screws,  angle  irons, 
etc.,  and  without  which  equipment  the  build- 
ing could  not  be  used  for  library  purposes, 
were  an  improvement  of  the  realty  protected 
by  a  mechanic's  lien.  Rleser  v.  Commeau, 
114  N.  T.  Supp.  154,  157,  129  App.  Div.  490. 

Ky.  St.  §  2463,  provides  that  a  person 
who  furnishes  materials  in  the  erection  or 
repairing  of  a  house,  or  for  any  fixture  or 
machinery  therein,  or  for  the  improvement 
of  real  estate  by  contract  with,  or  by  the 
written  consent  of,  the  owner,   contractor. 
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subcontractor,  or  authorized  agent,  shall 
have  a  lien  thereon,  etc.  Held,  that  a  heat- 
ing boiler  purchased  by  a  contractor  and  in- 
stalled in  defendant's  residence  constituted  a 
*' fixture''  and  "machinery,"  within  the  stat- 
ute, and  also  an  improvemeift  of  the  proper- 
ty, within  the  section,  so  as  to  entitle  the 
seller  to  a  materialman's  lien  therefor.  Men- 
ne  V.  American  Radiator  Co.,  150  S.  W,  24, 
25,  150  Ky.  151. 

Gas  and  electric  light  fixtures,  consist- 
ing of  electric  light  ceiling  lamps  or  chande- 
liers, electric  light  reflectors,  pendants,  brak- 
("tA,  and  lanterns,  and  gas  and  electric  light 
brackets,  specially  designed  and  manufactur- 
ed with  reference  to  the  general  decorative 
s(?heme  and  architecture  of  the  building  in 
which  they  are  installed,  and  to  harmonize 
with  one  another,  constitute  an  "improve- 
ment of  real  property,"  and  the  designing, 
manufacturing,  installing,  and  furnishing 
thereof  constitutes  the  performance  of  labor 
and  furnishing  of  materials  for  the  improve- 
ment of  real  property,  within  Lien  Law 
(Consol.  Laws  1909.  c.  33)  §  3,  giving  a  lien 
to  any  person  performing  labor  or  furnish- 
ing materials  for  the  improvement  of  real 
proi)erty,  where  they  are  intended  to  be  per- 
manently attached  to,  and  form  a  part  of, 
the  realty,  as  evidenced  by  a  provision  in 
the  lease,  authorizing  their  installation  by 
the  lessee,  that  the  lessee  shall  deliver  up 
the  premises,  together  with  the  fixtures  and 
appurtenances.  Wahle-PhilUps  Co.  v.  iHfty- 
Ninth  St.-Madison  Ave.  Co.,  138  N.  Y.  Supp. 
13,  16,  153  App.  Dlv.  17. 

I<ot  BM  inolndins 
See  Lot. 

Matuoleum 

The  construction  of  a  mausoleum  is  not 
"an  improvement  of  real  property"  within 
the  Lien  F^aw  (Consol.  Laws  1909.  c.  33)  §| 
3-25,  giving  a  lien  on  such  structure.  Brown 
V.  (Mty  Nat.  Bank  of  Plattsburgh,  131  N.  Y. 
Supp  92,  97,  72  Misc.  Rep.  201. 

Minii&K 

A  coal  mine  is  an  improvement  within 
Wilson's  Rev.  &  Ann.  St.  1903,  §  4817,  au- 
thorizing liens  for  labor  and  material  for 
improvements.  I^eaceable  Creek  Coal  Co.  v. 
Jackson,  108  Pac.  409,  410,  26  Okl.  1,  Ann. 
Cas.  1912B,  1. 

Code  Civ.  Proc.  §  1192,  giving  a  Hen  for 
'*every  building  or  other  improvement  men- 
tioned in  section  1183  of  this  Code,  construct- 
ed upon  any  lands,"  does  not  include  or 
apply  to  "mining"  work,  which  consists  in 
removing  ore,  solely  by  the  subtractive  pro- 
cess, and  which  does  not  constitute  for  any 
purpose  an  improvement  to  the  mine  or  the 
land.  Hlggins  v.  Carlotta  Gold  Min.  Co.,  84 
Pac.  758,  760,  148  Cal.  700,  113  Am.  St  Rep. 
344. 

As  real  estate 

See  Real  Property. 


Repairs 

As  repair,  see  Repair. 

To  ^repair"  is  to  mend,  to  restore  to  a 
sound  state  whatever  has  been  partially  de- 
stroyed, to  make  good  an  existing  thing,  res- 
toration after  decay,  injury,  or  partial  de- 
struction. An  "improvement"  is  a  valuable 
and  useful  addition,  something  more  than  a 
mere  repair  or  restoration  to  the  original 
condition.  Dougherty  v.  Taylor  &  Norton 
Co.,  63  S.  E.  928,  930,  5  Ga.  App.  773  (citing 
7  Words  and  Phrases,  p.  6096). 

Under  Mechanic's  Lien  Law  (Laws  1897, 
p.  515.  c.  418.  §  2),  providing  that  the  term 
"improvement,"  when  used  in  the  law,  in- 
cludes the  erection,  alteration,  or  repair  of 
any  structure  on  or  connected  with  real 
property,  etc.,  a  person  performing  labor  or 
furnishing  material  for  repairs  upon  such 
a  structure  may  have  a  lien  upon  the  prop- 
erty. iEtna  Elevator  Co.  v.  Deeves,  108  N. 
Y.  Supp.  718,  719,  57  Misc.  Rep.  632. 

The  word  "improvements"  In  Gen.  St* 
1894,  §  5853,  declaring  that  the  word  'im- 
provements," as  used  in  the  act  relating  to 
actions  concerning  improvements  on  realty; 
shall  be  construed  to  Include  all  kinds  of 
buildings,  fences,  ditching,  drains,  grubbing, 
clearing,  breaking,  and  all  other  necessary 
or  useful  labor  or  permanent  value  to  the 
land,  does  not  include  ordinary  repairs,  but 
all  improvements  which  are  of  permanent 
value  to  the  land*  are  within  its  scope.  The 
test  is  whether  the  alleged  improvements  are 
of  permanent  value  to  the  land.  Northern 
Inv.  Co.  V.  Bargquist,  100  N.  W.  636,  638,  93 
Minn.  106. 

A  covenant  in  a  lease  obligating  lessee 
to  keep  the  premL«?es  in  good  order  and  re- 
pair during  the  term  does  not  imply  a  con- 
sent by  lessor,  within  Mechanic's  Lien  Law, 
Laws  1897,  p.  516,  c.  418,  §  3,  providing  that 
a  contractor  or  materialman  who  performs 
labor  or  furnishes  material  for  the  improve- 
ment of  real  property  with  the  owner's  con- 
sent shall  have  a  lien ;  there  being  a  distinc- 
tion between  "improvements"  and  "repairs," 
within  the  contemplation  of  that  section. 
-*:tna  Elevator  Co.  v.  Deeves,  107  N.  Y.  Supp. 
63-66,  56  Misc.  Rep.  565,  110  N.  Y.  Supp.  124, 
125  App.  Dlv.  842. 

Sewers 

A  system  of  sewers  is  an  "Improvement" 
of  lots  within  the  sewer  dLstrict.  within 
the  meaning  of  Code  Civ.  Proc.  §  1191,  pro- 
viding that  a  person  who,  at  the  re(iuest  of 
the  reputed  owner  of  any  lot,  grades,  fills 
in,  or  otherwise  "improves"  the  same,  has  a 
lien  on  the  lot  for  his  work.  Williams,  Bel- 
ser  &  Co.  V.  Rowell,  78  Pac.  725,  726,  145 
Cal.  259. 

Sidewalk 

Kirby's  Dig.  §  4970,  provides  that  every 
mechanic  or  materialman  shall  be  entitled  to 
a  lien  on  the  building  or  "improvement,"  and 
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on  the  land  belonging  to  the  owner,  etc. .  Sec- 
tion 4971  declares  that  the  entire  land,  to 
the  extent  aforesaid,  on  which  any  building 
or  other  improFement  is  situated,  etc., .  shall 
be  subject  to  all  liens  created  by  the  act; 
and  section  4972  provides  that  the  lien  shall 
attach  to  the  buildings  or  other  improve- 
ments  in  preference  to  any  prior  lien,  etc. 
Held,  that  the  word  "improvement,"  as  used 
in  section  4970,  was  not  used  to  mean  some* 
thing  similar  to  a  building  or  erection,  but 
included  a  sidewalk  constructed  in  the  street 
in  front  of  premises,  w^hicfa  were  therefore 
subject  to  a  lien  for  materials  used  in  con- 
structing the  same.  Leiper  &  Mills  v.  Min« 
nig,  86  S.  W.  407,  408,  74  Ark.  510,  4  Ann. 
Gas.  1013. 

IMPROVEMENT  (Of  MnnloipaUty) 

The  phrase  **improvement  or  improve- 
ments" in  San  Francisco  Charter,  art  16,  § 
29,  requiring  that  when  the  supervisors  shall 
determine  that  the  public  interest  requires 
tlie  construction  of  any  permanent  Improve- 
ment or  impiovements,  etc.,  Includes  the  con- 
struction of  sewers.  Law  v.  City  and  Coun- 
ty of  San  Francisco,  77  Pac.  1014,  1017,  144 
Gal.  384. 

IMPROVEMENT  (Of  Nairlgable  Water) 

As  public  work,  see  Public  Work. 

Permanent  piers  resting  on  piles  and 
extending  beyond  high- water  mark  and  at- 
tached to  land  in  the  city  of  Baltimore,  by  a 
railroad  owning  land  bordering  on  a  nav- 
igable river,  were  "improvements"  within 
Code  Pub.  Gen.  Laws  Md.  art.  54,  §§  47-49, 
giving  to  proprietors  of  land  bordering  on 
na^'igable  waters  the  exclusive  right  to  make 
improvements  into  the  waters  in  front  of 
their  respective  Jand,  etc.  Western  Mary- 
laud  T.  II.  Co.  V.  City  of  Baltimore,  68  Atl 
6,  10,  106  Md.  561. 

The  word  "improvements,"  as  used  in 
Greater  New  York  Charter,  §  822,  relating 
to  the  acquisition  by  the  city  of  land  under 
water,  and  providing  that  if  the  property  of 
the  riparian  owner  has  been  built  on  or  im- 
proved, and  if  such  building  or  improve- 
ments are  upon  single  tracts  contiguous  to 
or  adjoining  lands  under  water,  his  com- 
pensation shall  be  measured  in  a  certain 
way,  is  not  limited  to  buildings;  but,  if  the 
lands  originally  under  water  have  been 
brought  to  grade  upon  an  established  street, 
they  have  been  improved  within  "the  mean- 
ing of  the  statute.  In  re  City  of  New  York, 
105  X.  Y.  Supp.  750,  759,  120  App.  Div.  849. 

The  construction  by  the  state  of  a  barge 
canal  which  follows  the  general  line  of  a 
stream  constituting  a  public  highway  is  an 
improvement  of  the  stream,  within  the  rule 
that  a  riparian  proprietor  cannot  recover 
damages  resulting  from  the  improvement  of 
a  public  stream,  though  the  canal  deviates 
from  the  stream  so  far  as  is  jiecessary  to 


straighten  it  The  construction  of  a  barge 
canal  which  follows  the  general  line  of  a 
stream  constituting  a  public  highway  is  an 
improvement  of  a  navigable  stream  as  against 
the  objection  that  the  canal  is  an  artificial 
waterway  under  control  of  the  state,  in 
which  adjoining  landowners  have  not  the 
rights  they  possess  in  a  navigable  stream, 
where.no  damages  are  claimed  for  the  dep- 
rivation of  rights  to  navigation,  for  the 
canal  is  a  public  waterway,  and  the  fact 
that  the  use  thereof  is  under  special  regula- 
tion does  not  ftiake  it  any  the  less*  such  a 
public  improvement  as  Is  within  the  author- 
ity of  the  state  to  make.  Champlaln  Stone 
&  Sand  Co.  v.  State,  127  N.  Y.  Supp.  131, 
134,   142  App.  Div. '94 

» 

IMPROVEMENT  (Of  Railroad) 

Under  Act  March  17,  1869,  §  1  (P.  L.  12), 
authorizing  railroad  companies  to  condenm 
other  lands  than  those  originally  taken,  for 
the  purpose  of  'improving  their  lines,"  a 
railroad  may  take  land  for  the  purpose  of 
erecting  tanks  to  supply  water  to  its  loco- 
motives. Wilson  V.  Pittsburgh  &  L»  E.  R. 
Co.,  72  AU.  235,  236,  222  Pa.  541. 

IMPROVEMENT  (Of  Soliool  Property) 

Under  Pol.  Code,  §  1043,  authorizing  an 
exr)enditure  by  the  district  of  part  of  the 
school  fund  received  by  it  for  .purposes  of 
building  an  improvement,  such  "Improve- 
ment** must  be  of  such  a  character  as  to 
enhance  materially  the  value  and  effective- 
ness of  the  school  pi*operty  for  the  purposes 
for  which  It  Is  held.  That  which  partakes 
of  the  nature  of  a  luxury  which  lasts  but  a 
single  day,  and  then  disappears  and  leaves 
the  property  in  the  same  condition  in  which 
It  was  before,  is  not  such  an  'Improvement*' 
as  Justifies  the  expenditure  of  the  school 
fund.  City  of  Butte  v.  School  Dist.  No.  1, 
74  >ac.  869,  871,  29  Mont.  336. 

IMPROVEMENT  (On  Mining  Claim) 

The  word  "improvements,"  in  an  agree- 
ment for  the  sale  of  mining  claims  which 
stipulated  that  if  the  purchaser  failed  to 
perform  his  agreement  the  improvements 
should  become  the  property  of  the  seller  as 
rent  for  the  occupation  of  the  premises  by 
the  purchaser  and  as  damages  sustained  by 
reason  of  a  breach  of  the  contract,  includes 
removable  betterments  placed  on  the  laud  by 
the  purchaser,  and  which  he  might,  in  the 
absence  of  an  agreement  to  the  contrary,  take 
away.  Smith  v.  Detroit  &  D.  Gold  Mm.  Co., 
97  N.  W.  17,  19,  17  S.  D.  413. 

The  word  "improvement,"  in  Rev.  St.  U. 
S.  I  2324,  requiring  the  making  of  annual 
improvements  on  mining  claims,  means  such 
an  artificial  change  of  the  physical  condi- 
tions of  the  earth  in,  on,  or  so  reasonably 
near  a  mining  claim  as  to  evidence  a  design 
to  discover  mineral  therein,  or  to  facilitate 
its  extraction,  and  in.Qll  cases  the  altera- 
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tioB  must  be  reasonably  permanent  In  char- 
acter. Fredrlcks  t.  Elanaer,  96  Pac  079, 
€82,  «J2  Or.  110. 

In  the  development  of  a  mining  claim, 
the  maxim  that  equity  regards  as  done  what 
was  intended  has  no  application,  and  mate- 
rial taken  to  a  mining  claim  and  not  used 
cannot  be  reckoned  as  an  improvement  of 
the  claim.  Fredrlcks  y.  Klauser,  96  Pac. 
679,  682,  52  Or.  110. 

Under  Ck>mp.  Law8»  1 4019,  which  divides 
property  for  the  purpose  of  taxation  into 
two  classes,  real  estate  and  personal  prop- 
erty, and  declares  the  former  to  include  "im- 
provements," which  are  defined  to  include  all 
buildings,  structures,  fixtures,  and  fences 
erected  upon  or  afiSxed  to  the  land  whether 
title  has  been  acquired  to  the  land  or  not, 
improvements  upon  an  unpatented  mining 
claim  become,  upon  their  sale  for  taxes,  so 
associated  with  the  realty  as  to  constitute  an 
incumbrance  thereon  within  the  meaning  of 
Comp.  Laws,  |  2d04,  allowing  the  holder  of 
an  incumbrance  to  perform  the  annual  labor 
so  as  to  prevent  relocation.  McVeigh  t.  Veig, 
117  Pac.  857,  859, 16  N.  M.  453. 

IMPROVEMEKT  (On  PubUo  Iiand) 

Allotments  of  lands  of  citizens  of  the 
Cherokee  Nation  were  made  under  Act  of 
Congress,  July  1,  1902,  c.  1375,  32  Stat  716, 
and  thereunder  citizens  of  the  Cherokee  Tribe 
were  entitled  to  select  as  their  allotments 
lands  on  which  were  located  their  improve- 
ments, and  the  setting  of  posts  merely  for  the 
purpose  of  marking  a  prospective  allotment 
did  not  constitute  a  lawful  improvement 
Boss  v.  Wright,  116  Pac.  949,  952,  29  Okl.  186. 

Rev.  St  1901,  pars.  4085-4037,  providing 
that  actual  or  bona  fide  settlers  who  have 
placed  Improvements  on  school  lands  shall 
have  the  preferred  right  to  lease  the  same, 
and  defining  "improvements"  as  anything  per- 
manent in  character,  the  result  of  labor  or 
capital,  enhancing  the  value  of  the  land,  etc., 
require,  to  acquire  a  preferred  right  to  lease 
school  land,  that  a  person  be  an  actual  and 
bona  fide  settler  and  that  he  place  on  the 
land  improvements  permanent  in  character, 
the  result  of  labor  or  capital,  which  enhance 
the  value  of  the  land.  Schley  v.  Vail,  95  Pac. 
113, 114, 11  Ariz.  226. 

IMPROVEBIEirT  CERTIFIOATE 

An  instrument  providing  that  the  dty 
should  make  and  collect  an  assessment  for  an 
Improvement  with  due  diligence,  and  that  in 
case  the  assessment  should  not  be  collected  to 
meet  the  certificate  within  two  years  from 
the  date  of  confirmation  the  city  would  pay 
the  amount  of  the  certificate  upon  30  days* 
notice  of  default  in  the  collection  of  the  as- 
sessment. Is  called  an  'Improvement  certifi- 
cate." Dime  Sav.  Inst  v.  Mayor,  etc.,  of  City 
of  Hoboken,  42  N.  J.  Law,  283,  285. 


Where  sealed  instruments  certify  and 
covenant  that  there  is  a  certain  sum  of  mon- 
ey due  the  holders  for  improvements  In  cer-* 
tain  streets,  who  are  entitled  to  receive  tlie 
same  from  the  treasurer  of  the  town,  wltb 
interest,  in  amounts  not  less  than  $50  at  any 
time,  as  the  money  on  said  assessment  should 
come  to  the  hands  of  said  treasurer,  that  the 
town  binds  itself  to  use  due  diligence  in  mak- 
ing and  collecting  the  said  assessm^it,  but, 
in  case  said  assessment  shall  not  be  collected 
within  a  specified  time,  that  it  will  pay  said 
principal  sum,  with  interest,  to  the  holder, 
''upon  thirty  days'  notice  of  default  in  the 
collection  of  the  assessment,"  such  instm* 
ment  is  called  -an  'improvement  certificate.'* 
Morgan  v.  Town  of  Guttenburg  in  Hudson 
County,  40  N.  J.  Law,  394,  895. 

mPROVEMEKT  BUTBICT 

See  Street  improvement  District. 
As  corporation,  see  Corporation. 

IliPm>VEM£NT  FUND 

See  City  Improvement  Fund. 

IMPROVEMENT  FUND  TAX 

Code,  I  894,  authorizes  any  city  to  levy 
an  "improvement  fund  tax"  to  pay  for  street 
improvements.  Section  830  provides  for  pay- 
ment of  street  improvements  out  of  the  '*city 
improvement  fund.'*  Held,  that  both  statutes 
refer  to  the  same  fund,  and  contracts  for 
paving  which  provide  for  payment  of  differ- 
ence between  amount  due  for  paving  and 
amount  raised  by  special  assessments  out  of 
the  "paving  fund"  and  "general  paving  fund** 
refer  to  the  fund  specified  in  the  statutes. 
Corey  v.  City  of  Ft  Dodge,  lU  N.  W.  6,  8, 
133  Iowa,  666. 

IMPRQVIDENCE 

Where  a  son  failed  in  business  conducted 
in  his  own  name  and  involved  his  father  to 
a  certain  extent,  and  thereafter  the  fatber 
paid  the  obligations  of  the  son  and  took  tbe 
business  and  i)ermitted  the  son  to  use  Ms 
name,  and  other  losses  occurred,  but  the  fa- 
ther allowed  the  business  to  be  conducted  in 
this  way  until  death,  no  such  case  of  **iiii- 
providence"  is  shown  as  excludes  the  son 
from  the  right  to  administer  on  his  fatber's 
estate  under  Code  Civ.  Proc.  §  2661.  **In 
order  to  disqualify  a  person  under  the  stat- 
ute, the  'improvidence*  or  want  of  under- 
standing must  amount  to  a  lack  of  Intelli- 
gence." In  re  Greene's  Estate,  96  X.  Y. 
Supp.  98,  102,  48  Misc.  Rep.  31  (citing  Kmer- 
son  V.  Bowers,  14  N.  Y.  455;  Coggshall  t. 
Green  [N.  Y.]  9  Hun,  471;  Coope  v.  Lowerre 
[N.  Y.]  1  Barb.  Ch.  45). 

Where  the  statute  provided  that  no  per- 
son should  serve*  as  administrator  wlio  is 
adjudged  to  be  incompetent  by  reason  of  ''im- 
providence" or  want  of  understanding,  the 
court  properly  removed  an  executor  who  waa 
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palpably  deficient  In  the  understanding  neces- 
sa^  to  enable  one  to  transact  business,  who 
made  no  sufficient  effort  to  collect  tho  debts 
due  the  estate  and  who  never  read  and  did 
not  know  the  contents  of  affidavits  attached 
to  his  report  and  was  Ignorant  of  his  per- 
sonal business  relations  with  the  decedent 
whose  estate  he  was  administering.  In  re 
Courtney's  Estate,  79  Pac.  ai7,  818,  31  Mont 
625. 

IMPBOVIDEKIXT  EXERCISED 

The  phrase  "linprovidently  exercised,**  as 
used  in  stating  the  rule  that  an  appellate 
court  will  not  interfere  with  the  discretion 
of  the  trial  court  in  granting  a  new  trial,  un* 
less  improvidently  exercised,  means  thought- 
lessly exercised,  or  without  due  consideration. 
Blackwood  v.  Eads,  135  S.  W.  922,  924,  98 
Ark.  304  (citing  Webst  Int.  Diet). 

IMPULSE 

See  Irresistible  Impulse 

IMPURE 

The  term  "impure*'  is  a  common  word 
which  may  be  assumed  to  be  understood  in 
the  common  meaning  by  an  ordinary  Jury 
without  definition.  Commonwealth  v.  Buck- 
ley, 86  N.  E.  910,  911,  200  Mass.  346,  22  L.  R. 
A.  (N.  B.)  225,  128  Am.  St  Rep.  425. 


Act  June  13,  1906,  |  8,  deflfies  the  term 
"impure  milk"  to  be  such  milk  as  contains 
more  than  88  per  centum  of  watery  fluids  or 
less  than  12  per  centum  of  solids.  Board  of 
Health  of  State  of  New  J^rs^y  v.  Yandruens, 
72  Atl.  125,  126,  77  N.  J.  Law,  443. 

IMPUTATION 

In  an  instruction  that  defendant  is  "lla« 
ble  for  the  slightest  negligence,  and  compels 
them  to  repel  by  satisfactory  proof  every  im- 
putation of  such  negligence,"  the  word  *'im- 
putation**  means  charge.  If  it  can  be  said 
that  a  jury  should  find  that  the  defendant  is 
guilty  of  negligence  because  negligence  is  im- 
puted to  it,  then  the  consequential  result  of 
that  would  be  that  the  burden  would  be  shift- 
ed upon  the  defendant  to  show  that  it  was  not 
guilty  of  negligence.  That  is  plainly  the  ef- 
fect of  this  instruction.  By  saying  that  the 
defendant  must  repel  by  satisfactory  proof 
every  "imputation"  of  negligence,  it  could 
mean  nothing  else  than  to  tell  the  jury  that 
the  burden  is  upon  the  defendant  to  prove 
that  the  injury  was  not  the  result  of  its  neg- 
ligent act  Blake  v.  Camden  Interstate  Ry. 
Co.,  50  S.  E.  408,  409,  57  W.  Va.  300. 

IMPUTED  APPRECIATION  OF  RISK 

The  test  of  'Imputed  appreciation  of 
risk"  is  whether  the  servant  understood  the 
risk^  or  by  the  exercise  of  ordinary  observa- 


tion ought  to  have  understood  it  Rase  r. 
Minneapolis,  St  P.  &  S.  S.  M.  Ry.  Co.,  120 
N.  W.  360,  366,  107  Minn.  260,  21  I*  R.  A. 
(N.  S.)  138. 

mPtTTED  KKOWIiEBOE 

The  doctrine  of  "imputed  knowledge" 
as  to  actual  existing  conditions  necessarily 
rests  upon  the  duty  of  the  master  to  furnish 
his  employ^  with  a  safe  place  in  which  to 
work,  and  is  inapplicable  where  there  is  no 
such  duty.  It  is  ordinarily  the  duty  of  the 
master,  as  the  court  instructed  the  jury,  to 
furnish  his  employes  a  suitable  and  safe 
place  in  which  to  work,  and  suitable  appli- 
ances wherewith  to  perform  the  work ;  and, 
where  such  duty  exists,  the  master  is  held 
to  the  exercise  of  care  in  making  the  place 
and  appliances  safe,  and  cannot  be  heard  to 
say  th^t  he  did  not  know  of  defects  and  dan- 
gers that  he  might  ha?e  ascertained  by  the 
exercise  of  reasonable  care.  Roche  v.  Llew- 
ellyn Ironworks  Co.,  74  Pac.  147,  149,  150, 
140  Cal.  563. 

The  words  **imputed  knowledge,"  as  ap- 
plied in  actions  by  a  servant  against  his  em- 
ployer for  injuries,  mean  that  the  servant  in- 
jured is,  or  is  not,  chargeable  with  a  compre- 
hension of  the  conditions  which  caused  his  in- 
jury and  of  the  risks  created  by  those  condi- 
tions, according  as  it  may  reasonably  be  in- 
ferred that  those  conditions  or  those  risks 
would  or  would  not  have  been  comprehended 
by  a  person  of  ordinary  prudence,  whose  men- 
tal and  physical  capacities,  both  natural  and 
acquired,  and  opportunities  for  observing  the 
facts  indicative  of  danger,  were  the  same  as 
those  of  the  servant  himself.  Sullivan  v.  R. 
D.  Wood  &  Ca,  86  Pac.  629,  631,  43  Wash. 
259,  117  Am.  St  Rep.  1047  (adopting  defini- 
tion in  1  Labatt,  Mast.  &  S.  I  391). 

The  test  of  "imputed  knowledge"  of  dan- 
ger is  not  the  exercise  of  ordinary  care  to  dis- 
cover danger,  but  whether  it  is  known  to  or 
plainly  observable  by  the  employ^.  Rase  v. 
Minneapolis,  St  P.  &  S.  S.  M.  Ry.  Co.,  120 
N.  W.  360,  366,  107  Minn.  260,  21  L.  R.  A 
(N.  S.)  138. 

IMPUTED  NEGLIGENCE. 

See  Repel  Imputation  of  Negligence. 
As  identification,  see  Identification. 

After  an  exhaustive  review  of  the  judi- 
cial decisions  in  the  various  states  on  the 
question  of  "imputed  negligence,"  the  court 
says:  "The  rule  fairly  deducible  from  our 
own  cases,  and  supported  by  the  great  weight 
of  authority  by  courts  of  other  jurisdictions, 
is  that  where  an  adult  person,  possessed  of 
all  his  faculties  and  personally  in  the  exer- 
cise of  that  degree  of  care,  which  common 
prudence  requires  under  all  the  surrounding 
circumstances,  is  injured  through  the  negli- 
gence of  some  third  person  and  the  concur- 
ring negligence  of  one  with  whom  the  plain- 
tiff is  riding  as  guest  or  companion,  between 
whom  and  the  plaintiff  the  relation  of  mas- 
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ter  and  servant  or  principal  and  agent,  or 
mutual  responsibility  in  a  couimon  enter- 
prise, does  not.  in  fact  exist,  the  plaintiff 
being  at  the  time  in  no  position  to  exercise 
authority  or  control  over  the  driver,  then  the 
negligence  of  the  driver  is  not  imputable  to 
the  injured  person,  but  the  latter  Is  entitled 
to  recover  against  the  one  but  for  whose 
wrong  his  injuries  would  not  have  been  sus- 
tained. Disi'egarding  the  passenger*s  own 
due  care,  the  test  whether  the  negligence  of 
the  driver  is  to  be  imputed  to  the  one  riding 
depends  upon  the  latter's  control  or  right  of 
control  of  the  actions  of  the  driver,  so  as 
to  constitute  in  fact  the  relation  of  principal 
and  agent,  or  master  and  sen*ant,  or  his 
voluntary,  unconstrained,  noncontractual  sur- 
render of  all  care  for  himself  to  the  caution 
of  the  driver.  Thus  where  a  person  was  in- 
jured through  the  negligence  of  a  thiud  per- 
son and  the  concurring  negligence  of  one 
with  whom  she  was  riding  as  guest,  the  driv- 
er's negligence  would  not  be  imputed  to  her, 
where  in  entering  and  continuing  in  a  con- 
veyance she  acted  with  reasonable  caution, 
and  had  no  ground  to  suspect  incompetency 
and  no  cause  to  anticipate  negligence  on  the 
part  of  the  driver,  and  if  the  impending  dan- 
gen  although  in  part  produced  by  the  driver 
was  so  sudden  or  of  such  a  character  as  not 
to  permit  or  require  her  to  act  for  her  own 
protection."  Shultz  v.  Old  Colony  St  Ry., 
79  N.  E.  873,  877,  878,  103  Mass.  309,  8  L.. 
U.  A.  (N.  S.)  597,  118  Am.  St.  Rep.  502,  9 
Ann.  Cas.  402. 

Where  two  fellow  servants  having  duties 
to  perform,  the  one  wholly  distinct  from  the 
other,  are  severally  engaged  in  the  perform- 
ance of  such  duties,  the  negligence  of  one 
should  not  be  "imputed"  to  the  other.  The 
negligence  of  a  driver  of  a  flre  engine  is  not 
imputable  to  the  engineer  who  in  the  per- 
formance of  his  duty  is  riding  on  the  rear 
end  of  the  engine  at  the  time  of  a  collision 
with  a  street  car.  McKernan  v.  Detroit  Citi- 
zens* St.  Ry.  Co.,  101  N.  W.  812,  814,  138 
Mich.  519,  G8  L.  R.  A.  347. 


IN 


See  Brought  In;   Butting  In;   Contain- 
ed  In. 


Where  a  railroad  station  is  not  wholly 
"in"  a  village,  but  is  half  in  it  and  half  in 
another  village,  the  railroad  cannot  be  com- 
pelled by  Railroad  Law  (Laws  1892,  p.  1392. 
c.  076)  §  34,  re<iuiring  a  railroad  station  in  a 
village  to  have  the  same  name  as  the  village, 
to  change  the  name  of  the  station  to  that  of 
the  village.  People  ex  rel.  Village  of  North 
Pelham  v.  New  York,  N.  H.  &  II.  R.  Co., 
110  N.  Y.  Supp.  2, 125  App.  Div.  C41. 

A  fire  policy,  with  a  rider  attached  per- 
mitting a  removal  of  the  property  to  another 
location  and  providing  that  it  should  cover 
the  property  *'in  both  locations  during  the  re- 
moval/' does  not  cover  the  property  tempo- 


rarily stored  in  a  building  other  than  the 
building  in  which  it  was  insured,  with  a 
view  to  the  subsequent  removal  to  the  new 
location.  Palatine  Ins.  Co.  of  London  ▼. 
Kehoe,  83  N.  E.  806,  867,  197  Mass.  354,  15 
L,  R.  A.  (N.  S.)  1007,  125  Am.  St  Rep.  375, 
14  Ann.  Cas.  690. 

An  elevator  was  standing  at  the  first 
floor*  of  a  building,  with  the  door,  which  ex- 
tended to  the  roof  of  the  elevator,  wide  open  ; 
the  attendant  being  elsewhere.  The  car  was 
oi>erated  by  a  lever  on  the  side  wall  to  the 
right  of  one  entering  the  door,  and,  while  the 
elevator  was  stationary,  this  lever  was  in 
the  center  of  its  arc  of  operation.  In  order 
to  start  the  elevator  it  was  necessary  to  push 
down  a  button  at  the  center  of  the  arc,  which 
permitted  the  movement  of  the  lever  to  the 
right  or  left.  The  elevator  was  in  perfect 
condition,  both  before  and  after  the  accident, 
which  no  one  saw.  The  building  superintend- 
ent found  insured  hanging  head  downward 
into  the  elevator,  her  body  caught  between 
the  roof  of  the  elevator  and  the  floor  of  the 
building.  One  limb  which  had  been  caught 
at  the  thigh  was  projecting  over  the  flcwr. 
When  the  elevator  was  released.  Insured  fell 
into  it  on  its  floor.  Held,  that  insured  was 
"in"  the  elevator  when  the  injuries  were  in- 
flicted, within  a  policy  insuring  against  acci- 
dental injury  while  **in"  a  passenger  eleva- 
tor. Depue  V.  Travelers*  Ins.  Co.,  166  Fed. 
1S3,  184. 

The  lessor  of  a  suite  of  rooms  In  an 
apartment  House  covenanted  that  he  would 
"at  his  own  exi)euse"  light  and  keep  neat 
and  clean  the  common  stairs  *'in"  said  build- 
ing. Even  if  the  covenant  does  not  neces- 
sarily cover  back  stairs  outside  the  house  but 
in  a  platform  connected  \vith  it,  there  is  at 
least  rtx)m  for  doubt  that  it  is  not  limited 
to  the  front  stairs;  so  that  evidence  of  the 
practical  construction  put  on  it  by  the  land- 
lord, by  taking  care  of  the  outside  stairs  as 
well  as  the  front  stairs,  and  cleaning  ice  and 
snow  therefrom  as  a  part  of  the  duty,  is  ad- 
missible In  a  suit  involving  the  landlord's 
duty  and  liability.  Nash  v.  Webber,  90  N. 
E.  872,  874,  204  Mass.  419. 

As  for 

The  words  "in  her  natural  life,"  as  used 
in  a  will  in  which  testator  gave  and  be- 
queathed to  his  wife  all  his  estate,  real  and 
personal,  to  have  and  to  hold  In  her  natural 
life,  were  probably  intended  to  be  used  for 
the  phrase  **for  her  natural  life."  If  they 
were  taken  to  mean  the  same  as  that  phrase, 
the  property  was  given  to  the  wife  for  life 
with  power  of  disposition.  In  re  Pierson, 
110  N.  Y.  Supp.  476,  471),  58  Misc.  Rep.  04 
(quoting  Rood  v.  Watson,  7  N.  Y,  Supp.  212, 
54  Ilun,  85). 

As  from 

The  word  "from"  is  often  used  inter- 
changeably with  "in."  An  indictmoit  charge 
ing  larceny  "from"  a  resid^ice  on  flre  charg- 
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es  an  offense  under  Gomp.  Laws,  I  11,551, 
prohibiting  larceny  by  stealing  "tn"  any 
building  on  fire.  People  t.  Klammer,  100 
N.  W.  600,  137  Mich.  399. 

As  in  and  about 

Under  a  statute  giving  a  lien  to  the 
class  of  persons  named  therein  who  may  la- 
bor or  perform  ser\ices  in  any  office,  etc., 
manufactory,  or  mill  of  any  character,  etc., 
the  term  "in  any  manufactory  or  mill  of  any 
character**  refers  to  labor  performed  in  or 
about  such  place,  and  no  lien  exists  where 
the  services  are  wholly  performed  at  &  place 
miles  distant  from  the  mill  and  have  no  im- 
mediate connection  with  the  operation  there- 
of, and  hence  one  engaged  at  a  distant  place 
in  cutting  and  hauling  logs  to  be  sawed  at 
the  mill  was  not  entitled  to  a  lien.  Bush 
Bros.  Lumber  &  Milling  Co.  v.  Eastwood 
(Tex.)  132  S.  W.  389,  392. 

As  on 

On  construed  as  in,, see  On — Upon. 

Where  the  indictment  charged  that  ac- 
cused unlawfully  shot  a  pistol  "while  in  a 
IMsseuger  car,"  and  the  evidence  showed  that 
he  discharged  the  pistol  while  on  the  steps 
of  the  car,  the  variance  was.  not  material, 
the  words  **in  the  car,"  as  used  hi  Pen.  Code 
1895,  I  511,  as  amended  by  Acts  1905,-p.  86, 
being  equivalent  to  "on  the  car."  Andrews 
v.  State,  70  S.  E.  Ill,  112,  8  Ga.  App.  700. 

Of 

Of  construed  as  in,  see  Of. 

As  witliin,  inside  of,  wltliin  tKe  bounds 
or  limits  of 

The  words  "in  one  year,*'  in  a  will  di- 
recting that,  on  the  death  of  one  of  the  bene- 
ficiaries, the  executors  in  one  year  therefrom 
shall  divide  the  portion  of  the  principal  held 
in  tinist  for  him  among  his  heirs  equally, 
means  within  one  year,  and  thereby  the  tes- 
tator desired  to  express  his  intention  that 
the  time  when  the  different  remaindermen 
would  come  into  actual  possession  and  use  of 
their  estates  should  not  be  postponed  beyond 
one  year  from  the  date  of  the  death  of  a  life 
tenant,  and  In  no  sense  can  they  be  taken 
to  work  an^'  enlargement  of  the  time  of  pay- 
ment. Nichols  V.  Nichols,  86  N.  Y.  Supp. 
719,  722,  42  Misc.  Rep.  381. 

The  word  "in"  means  "inside  of  "with- 
in the  bounds  or  limits  of,"  and  under  Rail- 
road Law,  §  26,  allowing  a  railroad  to  cross 
any  street  or  highway  *'in"  any  city  at  grade, 
with  the  consent  of  the  municipal  authori- 
ties, a  boulevard  may  be  so  croased  at  grade 
with  such  consent  at  a  point  within  a  dty, 
though  the  boulevard  was  built  by  th6i 
couiity  authorities  and  extended  far  beyond 
the  city  limits.  Board  of  ChosecT  Freehold- 
ers of  County  of  Hudson  v.  Central  R.  Co. 
of  New  Jersey,  59  Atl.  303,  307,  68  N.  J. 
Eq.  500. 


IN  ACT  OF 

In  a  prosecution  for  homicide,  the  court 
charged  that  If  defendant  honestly  believed, 
without  fault  or  carelessness  on  his  part, 
that  when  he  killed  deceased  the  latter  was 
in  the  act  of  killing  defendant's  father,  or 
of  inflicting  on  him  great  bodily  injury,  and 
that  the  danger  appeared  to  defendant  to  be 
urgent,  defendant  was  justified  in  strllvlng 
deceased  to  prevent  his  father  from  being 
killed  or  from  receiving  great  bodily  injury. 
Held,  that  the  words  "in  the  act  of*  should 
be  construed  to  mean  "about  to,"  and  that 
the  instruction  was  therefore  not  objection- 
able as  requiring  that  it  must  appear  to  the 
Jury  that  deceased  was  about  to  kill  defend- 
ant's father,  or  inflict  on  him  great  bodily 
injury,  before  they  could  find  defendant  not 
guilty.  Mabry  v.  State,  97  S.  W.  285,  287, 
80. Ark.  345. 

IN  ADDITION  TO 

Rev.  St  1898,  §  4490,  provides  that  on 
escape  from  prison  the  guilty  person  shall 
be  punished  by  imprisonment,  not  to  exceed 
10  years,  in  addition  to  his  former  sentence ; 
and  section  4494  declares  that,  in  case  of  a 
prisoner  breaking  jail,  he  shall  be  punished 
by  imprisonment  for  one  year  in  addition  to 
the  unexpired  term  of  the  former  sentence. 
The  words  in  section  4490,  "in  addition  to 
his  former  sentence,"  and  in  section  44^, 
"in  addition  to  the  unexpired  term,**  were 
used  to  indicate  that  the  punishment  for 
the  second  offense  is  not  deemed  to  abridge 
the  execution  of  the  judgment  theretofore 
pronounced.  The  theory  of  the  law  is  that 
where  a  judgment  has  once  been  rendered 
bearing  solely  on  the  person,  as  in  the  case 
of  a  sentence  to  confinement  at  hard  labor 
for  punishment  of  crime,  it  can  only  be  sat- 
isfied by  death  of  the  party,  his  confinement 
at  ha  I'd  labor  for  the  length  of  time  men- 
tioned in  the  sentence,  less  any  good  time 
earned  according  to  law,  by  a  revei*sal  of  the 
judgment,  or  by  pardon.  The  sections  do  not 
preclude  the  recapture  and  confinement  of  a 
person  escaping  from  custody  to  serve  the 
unexpired  term  of  his  original  sentence  with- 
out judicial  proceedings,  the  time  of  his  vol- 
untary absence  not  being  counted  in  his  fa- 
vor. In  re  McCauley,  100  N.  W.  1031,  1032, 
123  Wis.  31,  3  Ann.  Cas.  414. 

Under  Laws  1897,  c.  414,  §  130,  providing 
that  a  "village  shall  not  incur  indebtedness 
if  thereby  its  total  contract  indebtedness,  ex- 
clusive of  liabilities  for  which  taxes  have  al- 
ready been  levied,  shall,  in  addition  to  obli- 
gations issued  to  provide  for  the  supply  of 
water,  exceed  ten  per  centum  of  the  assessed 
valuation  of  the  real  property,  subject  to 
taxation,  as  it  appeared  on  the  last  preceding 
village  assessment  roll,"  the  indebtedness  in- 
curred for  water  supply  must  be  excluded 
from  the  entire  indebtedness  of  the  village  in 
determining  whether  it  has  reached  the  10 
per  cent  limitation ;  the  phrase  "in  addition 
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to  obligations  issued  to  provide  for  the  snp- 
ply  of  water"  not  limiting  the  first  word 
"indebtedness."  Lines  ▼.  Village  of  Otego, 
91  K  Y.  Snpp.  785,  787. 

The  phrase  "in  addition  to  curtesy,"  as 
used  in  Rev.  St.  1899,  |  111  (Ann.  St  1906, 
p.  375),  providing  that  if  a  wife  die  Intestate, 
owning  personal  property,  her  widower  shall 
be  allowed  to  keep  as  his  absolute  property 
"in  addition  to  curtesy''  all  the  articles  and 
property  and  be  entitled  to  all  the  remedies 
as  relates  to  his  deceased  wife's  property, 
as  is  provided  for  the  widow  In  the  deceased 
husband's  property,  did  not  mean  that  the 
provision  therein  made  for  the  surviving 
husband  was  conditioned  on  his  having  cur- 
tesy, but  that  he  was  entitled  to  the  same, 
whether  he  had  any  estate  of  curtesy  or 
not.  Ferguson's  Estate  v.  Gentry,  104  S.  W. 
108,  109,  206  Mo.  203. 

IN  ALL  LIKELIHOOB 

Where  a  physician  testllled  that  the  re- 
sults of  plaintiff's  Injury  **in  all  likelihood" 
were  permanent,  the  term  quoted  should  be 
treated  as  equivalent  to  "reasonable  certain- 
ty." Ballard  v.  Kansas  City,  86  S.  W.  479, 
480,  110  Mo.  App.  391. 

nr  AND  ABOUT 

A  servant  injured  while  engaged  in  re- 
moving, by  means  of  a  cable  and  a  locomo- 
tive on  a  railway,  large  chunks  of  iron,  the 
result  of  a  "boll"  at  a  furnace,  was  engaged 
"In  and  about  the  operation  of  a  railway" 
within  the  Employers'  Liability  Act  Wood- 
ward Iron  Co.  V.  Sheehan,  52  South.  24,  25, 
26,  166  Ala.  429  (Code  Ala.  1907,  i  3910). 

nr  ANT  APPRECIABLE  BEOREE 

See  Appreciable  Degree, 

IN  ANT  CASE 

See  Any ;   If  in  Any  Case. 

IN  ANT  BEOBEE 

See  Any. 

IN  ANT  MANNER 

See  Any. 

nr  ANT  PLACB 

See  Any. 

IN  ANT  WAT  MENTIONEB 

See  Any, 

IN  BANK 

See  Money  Deposited  in  Bank. 
Deposit  In  bank  as  money,  see  Money, 

nr  BEHALF  OF 

The  word  "behalf,*'  In  the  phrase  "In  be- 
half of  the  state,"  means  in  the  name  of,  on 
account  of,  benefit,  advantage,  interest,  prof- 


it, defense,  vindication.    Meyers  r.  State,  105 
S.  W.  48,  49,  47  Tex.  Civ.  App.  336. 

The  word  ''behalf  means  in  the  name 
of,  on  account  of,  benefit,  advantage.  Interest ; 
and  in  any  of  these  senses  a  suit  in  the  name 
of  the  state,  for  the  use  of  the  county,  to  re- 
cover a  penalty  on  a  liquor  dealer's  bond,  is 
a  suit  in  behalf  of  the  state,  within  the  mean- 
ing of  the  Constitution  of  Texas,  although 
the  recovery  inures  to  the  benefit  of  the  coun- 
ty. State  V.  Eggerman,  16  S.  W.  1067,  1068, 
81  Tex.  569. 

nr  BEING 

See  Life  or  Lives  in  Being. 

IN  BULK 

See  Stored  in  Bulk. 
See,  also.  Laden. 

The  term  "in  bulk**  has  long  been  un- 
derstood in  commercial  circles  as  contradis- 
tinguished from  "package"  or  "parcel,"  as 
where  wheat,  lard,  and  the  like  are  sold  in 
bulk.  The  common  and  approved  usage  of 
language,  the  technical  meaning  given  by 
the  business  world,  a^d  the  legal  definition 
of  the  expression  "in  bulk"  are  opposed  to 
the  idea  of  a  number  of  packages,  parcels, 
or  barrels  containing  merchandise  being  re- 
garded as  being  in  bulk.  Standard  Oil  Co. 
V.  Commonwealth,  82  S.  W.  1020,  1022,  119 
Ky.  75. 

Where  a  storekeeper,  after  selling  at 
auction  part  of  his  stock  of  goods,  sold  at  a 
private  sale  all  but  a  few  dollars  worth  of 
the  balance,  such  sale  was  a  "sale  in  bulk," 
defined  by  Laws  1901,  p.  224,  c.  109,  S  4,  to 
be  a  sale  of  a  stock  of  goods  out  of  the  usual 
course  of  business.  f^tz-Henry  v.  Munter, 
74  Pac.  1003, 1004,  33  Wash.  629. 

Where  personal  property,  part  of  a  bank- 
rupt's stock,  was  sold  to  defendant  at  three 
different  times  shortly  before  bankruptcy, 
the  goods  being  less  than  the  bankrupts  en- 
tire stock  in  trade,  the  sale  was  not  a  "sale 
in  bulk"  within  Laws  Mass.  1903,  c.  415,  regu- 
lating  sales  in  bulk.  Carpenter  t.  Kamow, 
193  Fed.  762,  766. 

The  words  "in  bulk"  in  a  tax  deed  simply 
mean  that  the  tracts  for  which  the  deed  was 
made  were  sold  in  bulk,  and  such  recital 
neither  denies  nor  alleges  that  the  sale  in- 
cluded other  tracts,  or  that  such  sale  includ- 
ed all  the  lands  outside  of  town  lots  upon 
which  taxes  were  delinquent,  and  the  pre- 
sumption, in  the  absence  of  anything  to  the 
contrary,  would  be  that  the  county  treasurer 
complied  with  the  statute,  and  there  is 
nothing  in  such  deed  in  any  manner  imp]>ing 
the  contrary.  Qibson  v.  Smith,  124  N.  W. 
.738,  738,  24  S.  D.  514;  Same  v.  Kitterman, 
124  N.  W.  740,  24  S.  D.  530. 

A  sale  by  one  partner  of  his  interests  in 
a  mercantile  business  to  his  associates  is  not 
a  "sale  of  goods  in  bulk,"  within  Act  Aug. 
17,  1903  (Acts  1903,  p.  92),  regulating  sales  of 
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stock  of  goods  in  bulk.    Tajloxjy*  Folds,  68 
S.  E.  683,  684,  2  Ga.  App.  453. 

Package  di«tliigairiied 

See  Package. 

IN  THE  CAB  OF  ANY  BIiEVATOB 

A  policy  to  indemnify  Insured  against 
loss  for  injuries  to  persons  "while  in  the  car 
of  any  elevator"  in  a  building  of  insured  cov- 
ers a  loss  occasioned  by  an  injury  to  a  boy 
who  inserted  his  head  into  the  elevator  shaft 
far  enough  to  have  it  struck  by  a  car.  Scar- 
ritt  Estate  Co.  v.  Casualty  Co.  of  America, 
149  S.  W.  1049,  1051,  166  Mo.  App.  567. 

IN  CASE  OF  DEATH 

An  absolute  bequest  to  a  person,  follow- 
ed by  the  expression  "in  case  of  his  death," 
cannot  be  construed  to  mean  "at  his  death" 
or  "from  his  death";  the  element  of  contin- 
gency being  absent  in  that  case,  as  no  prop- 
er, force  could  then  be  given  to  the  expres- 
sion, **ln  case  of."  Fischer  v.  Fischer,  71 
Atl.  488,  489,  75  N.  J.  Eq.  74. 

Under  a  will  devising  an  estate  in  re- 
mainder to  testator's  children,  and  provid- 
ing "in  case  of  the  death  of  one  or  more  of 
said  children,*'  Issue  of  said  wife,  such  shares 
to  be  equally  divided  between  all  my  living 
children  or  their  issue,  the  phrase  qiloted 
referred  to  their  dying  before  the  mother 
and  before  the  estate  came  into  possession. 
Clements  v.  Reese  (Ky.)  74  S.  W.  1047  (cit- 
ing Pruitt  V.  Holland,  92  Ky.  641,  18  S.  W. 
852;  Thackston  v.  Watson,  84  Ky.  206,  1  S. 
W.  398;  Ferguson  v.  Thomason,  9  S.  W.  714, 
87  Ky.  519;  Lee  v.  Mumford  [Ky.]  44  S.  W. 
91 ;    Baxter  v.  Isaacs  [Ky;]  71  S.  W.  907). 

Afl  death  within  testator's  lifetime 

Where  there  is  a  bequest  to  one  and  **in 
case  of  his  death"  to  another,  the  expression 
'in  case  of  his  death"  unexplained  by  the 
context  refers  to  the  event  of  death  happen- 
ing before  the  death  of  the  testator.  Fischer 
V.  Fischer,  71  AtL  488,  489,  75  N.  J.  Eq.  74. 

The  general  rule  is  that,  where  the  con- 
text is  silent,  the  words  "in  case  of,"  and 
similar  expressions  referring  to  the  death 
of  the  prior  legatee  in  connection  with  some 
collateral  event,  apply  to  the  contingency 
happening  as  well  after  as  before  the  death 
of  testator.  Fischer  v.  Fischer,  71  Atl.  488, 
490,  75  N.  J.  Eq.  74. 

Where  testator  devised  his  residuary  es- 
tate to  his  son  for  life,  and,  "in  case  of  his 
death"  without  issue  and  leaving  a  widow 
him  surviving,  then  the  estate  to  go  as  there- 
in provided,  but,  if  .his  son  should  die  leaving 
issue,  then  the  estate  to  go  to  them,  the  words 
"in  ca.se  of  his  death"  mean  the  son's  death 
subsequent  to  testator's  and  not  prior  there- 
to. Chesterfield  v.  Hoskin,  113  N.  W.  647, 
649.  laS  Wis.  368. 

When  a  devise  is  made  to  one  person  in 
fee.  and  "In  case  of  his  death"  to  another  in 


fee,  the  devise  over  is  construed  in  general 
to  refer  only  to  a  death  occurring  in  the  tes- 
tator's lifetime;  but,  when  the  death  of  the 
first  taker  is  coupled  with  other  circumstance 
es  which  may  or  may  not  take  place,  the  de- 
vise over,  unless  controlled  by  other  provi- 
sions of  the  will,  takes  effect  on  the  death  of 
the  first  taker,  whether  before  or  after  the 
death  of  the  testator.  Carpenter  v.  San- 
gamon Loan  &  Trust  Co.,  82  N.  E.  418,  419, 
229  111.  486. 

After  the  death  of  his  wife,  the  life  ten- 
ant, testator  devised  to  his  two  sons,  James 
and  John,  his  farm  to  be  equally  divided  be- 
tween them ;  but  in  a  subsequent  paragraph 
provided  that,  **in  case  of  the  death  of  either 
of  my  sons  above  named  I  will  and  bequeath 
that  the  remaining  son  living  shall  have  and 
hold  in  his. own  right  the  whole  of  the  above 
named  bounded  two  tracts  of  land."  Accord- 
ing to  the  plain  intent,  the  words  "in  case  of* 
should  be  construed  to  mean  "at"  or  "up- 
on"; and  the  whole  phrase  "in  case  of  the 
death  of"  as  referring  to  an  event  to  occur 
subsequently  to  the  death  of  the  testator. 
Neal  V.  Hamilton  Co.,  73  S.  H.  971,  975,  70 
W.  Va.  250. 

IN  OASE  RETURN  CANNOT  BE  HAD 

In  Comp.  Laws,  $  6099,  the  words  "in 
case  return  cannot  be  had,"  authorizing 
money  judgment  for  plaintiff  in  replevin  "In 
case  return  cannot  be  had,"  are  equivalent 
to  the  words  "in  default  thereof,"  and  when 
therefore  plaintiff  is  already  in  possession, 
if  he  succeeds  in  the  suit  he  merely  takes  a 
judgment  to  confirm  his  possession  and  for 
damages.  Longley  v.  Daly,  46  N.  W.  247, 
250,  1  S.  D.  267. 

IN  CHARGE 

See  Charge;    Put  in  Charge;    Without 
Any  Person  in  Charge. 

IN  THE  CI.EAR 

In  the  parlance  of  linemen  working  with 
electric  wire,  keeping  "in  the  clear"  means 
working  so  as  to  keep  from  contact  with  dan- 
gerous wires  or  circuits.  Pot<;3  v.  Shreveport 
Belt  Ry.  Co.,  34  South.  103,  105,  110  La.  1, 
98  Am.  St  Rep.  452. 

IN  COMMON 

See  Interest  in  Conunon* 

IN  CONSIDERATION 

A  legacy  reciting  that  it  is  "in  considera- 
tion of  her  care  for  my  invalid  mother  many 
years  preceding  her  death,  and  also  her  care 
of  my  infant  son,"  does  not  imply  a  debt, 
but  a  bounty.  It  is  not  an  acknowledgment 
of  a  legal  obligation,  and,  when  pleaded  in 
an  action  barred  by  the  statute  of  limitations 
to  recover  for  such  services,  does  not  remove 
the  bar  of  the  statute.  McNeal  v.  Pierce, 
75  N.  E.  938,  939,  73  Ohio  St.  7,  1  L.  R.  A. 
(N.  S.)  1117, 112  Am.  St  Rep.  695,  4  Ann.  Cas. 
71. 
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IN  EVERY  SUCH  CASE 


IN   CONTEBCPLATION 

See  Contemplation  of  Death. 

IN  CONTINUOUS  FORC£ 

See  Continuous  Force. 

IN   CONTROVERSY 

See  Property  in  Controversy. 

IN   COUNTY 

See  If  Residing  in  the  County. 

IN  THE  COURSE  OF 

See  Course. 

IN  COURT 

See  Day  In  Court. 

IN   CUSTODIA  LEOIS 

See  Custody  of  the  Law.        ' 

IN  CUSTODY 

See  Custody ;   Held  in  Custody. 

IN  DEFAUIiT  OF  ISSUE 

A  father,  by  a  will  made  In  1901,  gave 
all  his  residuary  estate  to  h^^  daughter  for 
her  separate  use,  free  from  any  control  of 
the  husband  she  may  now  have  or  may  here- 
after have,  with  power  to  appoint  among  her 
children  or  their  issue,  and  in  default  of 
issue  to  najned  collaterals.  At  the  date  of 
the  will,  and  at  the  death  of  the  testator, 
I)lainti(F  was  not  marrieil,  nor  did  she  con- 
template marriage.  Held,  that  under  Act 
July  9,  1807  (P.  L  213),  the  words  'in  de- 
fault of  issue"  imply  a  definite  failure  of  is- 
sue, and  the  daughter  took  a  life  estate  only. 
Dil worth  v.  Schuylkill  Imp.  Land  Co.,  69  Atl. 
47,  49,  219  Pa.  527. 


IN  THE  DIRECTION  OF  T] 

CONTINUED  TO  THE  CHANNEL 

As  the  rif^hts  granted  by  the  riparian  act 
of  1856  extend  to  "all  lauds  covered  by  water 
lying  in  front  of  any  tract  of  land  ♦  ♦  ♦ 
lying  upon  any  navigable  stream  or  bay  of 
the  sea  or  harbor,  as  far  as  the  e<lge  of  the 
channel,"  •  and  the  right  of  action  given  the 
grantees  to  prevent  encroachments  extends 
to  "all  such  submerged  lands  in  the  direction 
of  their  lines  continued  to  the  channel,"  this 
right  of  action  extends  to  the  space  between 
Hues  drawn  at  right  angles  from  the  shore 
line  "to  the  edge  of  the  channel."  where  the 
channel  runs  parallel  or  practically  so  with 
the  shore  line.  Merrill-Stevens  Co.  v.  Dur- 
kee.  57  South.  428,  432,  62  Fla.  549. 

IN  DISGUISE 

The  term  *'i)ersons  In  disguise"  does  not 
include  persons  in  ambush  or  concealed  in 
bushes,  where  a  person  so  concealed  lies  in 
wait  to  attack  by  surprise.  Dale  County  v. 
Gunter,  46  Ala.  118,  143. 

IN  DUE  COURSE 

See  Due  Course  of  Business;   Holder  in 
Due  Course;   Indorsee  In  Due  Course. 


IN  DUE  BKA.NNER 

*'The  words  *ln  due  manner  sworn*  have 
the  same  meaning  as  the  word  'duly.'  An 
indictment  alleging  that  the  witness  was  In 
due  manner  sworn'  sufficiently  alleged  that 
she  was  *duly  sworn.* "  State  v.  Jewett,  85 
Pac.  994,  996,  48  Or.  577  (citing  definitions  in 
3  Words  and  Phrases,  pp.  2259-2264). 

IN  EQUAL  SHARES 

See  Equal  Shares. 

IN  THE  ERECTION 

See  For  and  in  the  Erection. 

IN  THE  EVENT 

Under  a  will  providing  that  '*in  the  event 
of"  the  death  of  both  of  testatrix's  children 
the  residue  of  the  estate  w^as  to  go  to  her 
brother,  where  one  of  the  children  died  be- 
fore the  mother  and  the  other  shortly  after, 
the  unexpended  portion  of  the  estate  goes  to 
the  brother  and  not  to  the  heirs  of  the  son 
dying  after  the  mother.  Woolverton  v.  John- 
son, 77  Pac.  559-561,  69  Kan.  708. 

Where  the  words  "in  the  event  of  the 
decease  of  a  devisee"  are  used  in  a  will, 
they  ordinarily  speak  as  of  a  death  within 
the  lifetime  of  the  testator.  Testator  devis- 
ed real  estate  to  his  wife  for  life  and  direct- 
ed that  his  property  previously  mentioned  at 
his  wife's  decease  should  be  equally  divided 
between  his  two  daughters,  and  then  direct- 
ed that  on  the  decease  of  either  of  his  daugh- 
ters, the  portion  of  testator's  property  held 
by  either  of  them  should  descend  to  their 
issue  and  be  placed  in  the  hands  of  a  trustee, 
and,  if  there  was  no  surviving  issue,  the 
property  should  then  pass  to  the  deceased's 
sister  and  issue.  The  daughters  acqulreil  an 
absolute  estate  in  the  property  on  the  death 
of  the  wife;  the  limitation  being  applicable 
only  in  case  of  the  daughter's  death  before 
the  death  of  the  ^ife.  Ketchum  v.  Ketchum, 
91  N.  Y.  Supp.  801.  802,  100  App.  Div.  423. 

Where  testator  devised  lands  to  his 
daughter  with  the  provision  that,  'in  the 
event  she  should  marry"  and  die  without  is- 
sue and  leave  a  husband  surviving  her,  the 
husband  should  have  the  lands  for  life  and 
at  his  death  they  should  go  to  the  testator's 
son  if  Uving,  the  words  "in  the  event  she 
should  marry"  refer  to  the  happening  of  that 
event  at  any  time  and  not  merely  within  the 
testator's  lifetime.  Cooksey  v.  Ilill.  50  S.  W. 
2.*55,  230,  106  Ky.  297. 

IN  EVERT  SUCH  CASE 

Civ.  Code  1910.  §  3Sa^,  declares:  "If  a 
will  be  lost  or  destroyed  subsequently  to  the 
death  or  without  the  consent  of  the  testator, 
a  copy  of  the  same,  clearly  proved  to  be  such 
by  the  subscribing  witnesses,  and  other  evi- 
dence, may  be  admitted  to  probate  and  rec- 
ord in  lieu  of  the  original;  but  in  every 
such  case'  the  presumption  Is  of  revocation 
by  the  testator,  and  that  presumption  must 
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IN  FRAUD  OP 


be  rebutted  by  proof."  This  Code  section  Is 
awkwardly  expressed,  but,  properly  constru- 
ed, the  words  "in  every  such  case"  refer  to 
every  case  wherein  It  Is  sought  to  have  ad- 
mitted to  probate  and  record  a  copy  of  a 
lost  or  destroyed  will  in  lieu  of  an  original ; 
and  therefore,  when  it  Is  sought  to  prove  and 
establish  a  will  not  to  be  found  at  the  death 
of  the  testator,  the  propounder  is  cMif  routed 
with  the  presumption  that  the  ^ill  was  re- 
voked by  the  testator,  and  that  presumption 
must  be  rebutted  by  proof.  HarriB  v.  Camp, 
76  S.  E.  40,  41,  138  Ga.  752. 

IN  EXECtTTION 

The  term  "in  execution,"  In  Const,  art. 
2,  §  33,  providing  that  all  prisoners,  unless 
*in  execution,"  or  committed  for  capital  'of- 
fenses, when  the  proof  is  evident  or  the  pre- 
sumption great,  shall  be  bailable  by  sufficient 
sureties,  includes  a  defendant  who  has  been 
convicted  of  a  misdemeanor  and  sentenced 
to  the  house  of  correction  for  a  term  and  is 
in  the  custody  of  the  sheriff  on  the  mittimus, 
and  he  is  not  entitled  as  of  right  to  bail  pond- 
ing appeal,  though  final  commitment  has  not 
been  made.  In  re  ComolU,  63  Atl.  184,  186, 
78  Vt.  337. 

IN  THE  EXERCISE  OF  DUE  OARE 

The  phrase  "in  the  exercise  of  due  care,** 
in  Acts  1007,  p.  162,  providing  that  an  injur- 
ed ijervant  in  the  exercise  of  due  care  may 
recover  for  injuries  caused  by  the  negligence 
of  a  fellow  ser\^ant,  is  Intended  to  pi-eserve 
to  the  employer  the  defense  of  contributory 
negligence,  and  does  not  change  the  rule  as 
to  the  burden  of  proof,  which  is  still  on  the 
employer.  Soard  v.  Western  Anthracite 
Coal,  etc,  Co.,  123  S.  W.  759,  760,  92  Ark. 
502. 


IN  FACE  OF 

See  Face. 


THE  ENEMY 


IN  FACT 

See  Assignee  in  Fact ;  Attorney  in  Fact ; 
Fraud  in  Fact. 

IN  THE  FIRST  INSTANCE 

Under  Laws  1910,  c.  t)59,  governing  the 
inferior  criminal  courts  of  the  city  of  New 
York,  and  declaring,  in  section  31,  that  the 
Special  Sessions  shall  have  jurisdiction  in 
the  first  instance  of  all  charges  of  misde- 
meanor committed  in  the  city,  but  that  the 
court  shall  be  divested  of  jurisdiction,  if,  be- 
fore the  trial,  a  grand  jury  shall  present  an 
Indictment  against  the  same  person  for  the 
same  offense,  the  jurisdiction  of  the  Special 
Sessions  over  misdemeanors  is  ipso  facto  di- 
vested on  the  presentment  of  an  Indictment 
before  the  commencement  of  the  trial  in  the 
Special  Sessions;  but  courts  of  record  are 
not  deprived  of  jurisdiction  by  a  grand  jury 
to  indict  for  a  misdemeanor,  though  no  prose- 
cution  Is  pending  in  the  Special  Sessions; 
the  words  "in  the  first  instance"  not  indi- 


cating that  the  proceeding  must  have  been 
instituted  in  the  Special  Sessions  before  an 
Indictment  can  be  presented  by  a  grand  jury. 
People  ex  rel.  Moore  v.  Warden  of  City  Pris- 
on, 135  N.  Y.  Supp.  883,  887,  150  App.  Div. 
644. 

IN  FORCE 

See  Be  in  Force. 

An  indictment,  alleging  that  the  local 
option  law  was  **in  force"  at  the  time  of  the 
alleged  offense,  was  equivalent  to  an  allega- 
tion that  the  law  had  been  duly  adopted. 
State  V.  Campbell,  119  S.  W.  494,  495,  137 
Mo.  App.  105. 

The  term  "in  force"  in  a  life  policy  on 
the  15-year  distribytion  plan,  which  provides 
for  the  payment  of  quarterly  premiums  in 
advance,  and  which  stipulates  that  the  policy 
shall  be  credited  with  its  distributive  share 
of  the  surplus  apportioned  at  the  expiration 
of  the  15  years,  and  that  only  15-year  dis- 
tribution policies  '"in  force"  at  t:he  end  of 
such  term  shall  share  in  such  distribution, 
requires  that  premiums  shall  have  been  fully 
paid  and  that  insured  shall  be  alive,  and  a 
policy  is  not  entitled  to  any  distributive 
share  of  the  surplus  where  insured  paid  all 
premiums  during  the  15-year  period  and  died 
11  days  before  the  expiration  of  the  period. 
McDonnell  v.  Mutual  Life  Ins.  Co.  of  Xew 
York,  IIG  X.  Y.  Supp.  35,  38.  131  App.  Div. 
643. 

*'Rates  in  force,"  to  which  Interstate 
Commerce  Act  Feb.  4,  1887,  c.  104,  §  1,  24 
Stat.  379,  applies,  are  not  limited  to  rates 
under  which  transportation  has  actually  tak- 
en place,  but  are  those  which  the  carrier  has 
established  as  its  present  charges,  as  dis- 
tinguished froui  those  which  are  obsolete, 
tentative,  or  perhaps  only  to  take  effect  in 
the  future.  They  are  rates  open  to  public 
inspection  and  on  which  shipments  may  be 
made,  if  offered.  New  York  Cent.  &  H.  R. 
R.  Co.  V.  United  States,  16G  Fed.  267,  269,  92 
C.  C.  A.  331. 

IN  FORM 

See  Negotiable  in  Form, 

IN  FRAUD  OF 

The  phrase  **in  fraud  of  the  provisions 
of  this  ,act,"  in  Bankr.  Act  July  1,  18'08,  c. 
541,  §  67c  (3),  30  Stat.  564,  does  not  neces- 
sarily mean  actual  fraud  or  illegality,  but 
intent  to  prevent  equitable  distribution  of 
the  debtor's  property.  A  lien  obtained  by  a 
foreign  creditor  of  a  bankrupt  within  four 
months  prior  to  the  bankruptcy,  and  while 
the  bankrupt  was  solvent,  on  property  of 
the  debtor  in  a  foreign  country  through  judi- 
cial proceedings  in  the  nature  of  an  attach- 
ment, wliich  were  not  opposed,  is  one  sought 
and  permitted  "in  fraud  of  the  provisions  of 
the  act,"  and,  when  the  creditor  realized 
therefrom  payment  of  a  portion  of  his  debt, 
113  is  not  entitled  to  prove-  the  remainder  as 
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a  daim  against  the  estate  in  bankruptcy 
in  this  country  without  surrendering  the 
amount  so  received  so  as  to.  place  him  on 
equitable  equality  with  other  creditora  In 
re  PoUmann,  156  Fed.  221,  222. 

IN  FRONT  OF 

The  intersection  of  streets  is  not  'ill 
front  of  a  corner  lot  thereon,  within  the  vil- 
lage law,  providing  that  in  case  of  paving 
of  a  village  street  no  landowner  shall  be  lia- 
ble for  the  expense  of  paving  any  portion  of 
the  street  not  in  front  of  such  land.  O^Leary 
V.  City  of  Glens  Falls.  93  N.  E.  513,  614,  200 
N.  Y.  218.  21  Ann.  Cas.  633 ;  Id.,  112  N.  Y. 
Supp.  932,  128  App.  Div.  683; 

IK  FUIX 

Where  plaintiff  accepted  a  check,  in- 
closed in  a  letter  which  declared  that  it 
was  paid  "in  full  for  services  rendered,"  he 
could  not  retain  the  check,  and  at  the  same 
time  repudiate  the  condition,  which  accept- 
ance constituted  an  accord  and  satisfaction. 
Legge  T.  Foster,  131  N.  Y.  Supp.  582. 

Where  a  marine  carrier  insured  the  car- 
go covered  by  bills  of  lading,  and  against  the 
risks  so  assumed  took  out  a  marine  policy 
which'  contained  the  provision  that  "this  in- 
surance is  hereby  understood  and  agreed  to 
be  in  effect  a  re-insurance  of  the  risks  which 
are,  or  may  at  any  time  be,  assumed  by 
the  assured,  and  the  assurers  agree  to  pay 
the  insured,  'in  full,  all  claims  for  such 
losses  arising  from  perils  enumerated  in  the 
I)olicy  as  the  assured  may,  in  their  judgment, 
settle  for  with  the  owners  or  other  parties 
interested  in  the  merchandise,* "  the  Insur- 
er was  liable  for  the  full  amount  so  paid  by 
the  carrier  to  the  extent  of  the  amount  nam- 
ed in  the  policy,  which  was  one  of  re-insur- 
ance and  not  jf  co-insurance,  such  as  would 
entitle  the  insurer  to  prorate  the  loss  with 
the  carrier.  Ocean  S.  S.  Co.  v.  ^tna  Ins. 
Co.,  121  Fed.  882,  886. 

The  acceptance  and  deposit  of  a  check, 
on  which  is  written  the  words  "in  full  to 
date."  or  an  equivalent  phrase,  does  not 
constitute  an  accord  and  satisfaction  of  a 
controverted  claim  as  a  matter  of  law. 
Whether  a  buyer,  at  the  time  of  sending  a 
check  on  which  was  written  "in  full  to  date,*' 
and  whether  the  seller,  on  receiving  and  de- 
positing the  check,  understood,  or  ought  to 
have  understood,  as  reasonable  men,  .that 
the  check  was  in  accord  and  satisfaction  of 
all  outstanding  claims  between  them,  or 
whether  the  seller,  on  receiving  the  check 
had  a  right  to  believe  that  it  was  sent  in 
payment  of  a  reduced  bill  for  specified  goods 
amounting  to  the  exact  amount  of  the  check, 
held  for  the  Jury.  Worcester  Color  Co.  v. 
Henry*  Wood's  Sons  Co.,  95  N.  E.  392,  394, 
209  Mass.  105. 

Where  vendors  retain  and  use  checks 
accompanying  an  account  giving  the  amount 
of  goods  delivered  and  the  price  therefor. 


at  the  foot  of  which  was  written  the  words, 
"To  check  in  full,*'  it  does  not  constitute  an 
accord  and  satisfaction  where,  under  the  con- 
tract, the  vendee  was  to  accept  the  goods  at 
a  fi{>eGifled  price,  and  he  conttnued  to  re- 
C^ve  goods,  though  he  had  repudiated  the 
contract  after  notification  that  they  were  de- 
livered under  the  contract,  and  that  any 
check  sent  would  be  simply  credited  on  ac- 
count Laroe  v.  Sugar  Loaf  Dairy  Co.,  73 
N.  B.  61,  62,  ISO  N.  Y.  867. 

While  Const  art  8,  |  15,  requires  that 
a  bill  on  Its  final  passage  shall  be  "read 
at  length,  section  by  section,**  yet  if  the  rec- 
ord shows  that  the  bill  was  read  "in  full" 
it  shows  a  substantial  compliance  with  the 
Constitution  as  "read  in  full**  means  to 
"read  from  beginning  to  end  without  omis- 
sion,*' and,  if  so,  the  bill  is  read  at  length, 
section  by  section.  Tarr  v.  Western  Loan  & 
Savings  Co.,  99  Pac.  1049,  1053,  15  Idaho, 
751. 

IN  FUBTHERANCE  OF 

The  phrase  "in  furtherance  of,**  when  ap- 
plied to  a  party  entering-  into  a  contract  in 
furtherance  of  a  prior  contract,  means  in  ac- 
cordance with  the  prior  contract  Thompson 
T.  Erie  R.  Co.,  89  N.  Y.  Supp.  92,  96,  96  App. 
Div.  539. 

Where  defendant  was  sued  as  a  corpora- 
tion, and  a  plea  in*  abatement  denied  the  in- 
corporation and  alleged  that  defendant  com- 
pany was  a  partnership  composed  of  certain 
persons,  an  amended  petition  making  the 
proper  parties  defendants  was  an  amend- 
ment in  "furtherance  of  Justice,"  within  Civ. 
Code  Prac.  {  134,  providing  that  the  court 
may  at  any  time,  **in  furtherance  of  justice," 
permit  a  pleading  to  be  amended  by  adding 
or  striking  out  the  name  of  a  party,  or  by 
correcting  a  mistake  in  any  otner  respect 
Teets  V.  Snider  Heading  Mfg.  Co.,  87  8.  W. 
803,  120  Ky.  653. 

IN  GOOD  CONDITION 

See  Good  Condition. 

IN  GOOD  ORDER 

See  Good  Order. 

IN  GROSS 

See  Easement  in  Gross;    Sale  in  Gross. 
Easement  distinguished  from    right   of 
way  in  gross,  eee  Easement 

IN  THE  GUM 

Under  Tariff  Act  July  24, 1897,  a  11,  f  1, 
Schedule  L,  par.  387,  30  Stat  186,  providing 
for  silk  fabrics  when  *1n  the  gum**  and  when 
"boiled  off,**  held,  that  fabrics  which  on  boil- 
ing lost  from  18  to  27  per  cent  in  weight 
were  classable  under  the  former,  rather  than 
the  latter,  clause.  H.  Mendelson  &  Co.  v. 
United  States,  154  Fed.  83»  34,  83  C.  C.  A. 
145. 


IN  HAND 
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IN  HAND 

Where  the  judge,  in  answer  to  a  question 
by  the  foreman  of  a  jury  as  to  what  consti- 
tuted a  detnand,  replied  *'that  the  officer  must 
have  the  execution  and  the  receipt  in  hand, 
in  order,  that,  if  the  property  be  surrendered 
on  demand,  he  may  surrender  the  receipt," 
the  words  "in  hand,"  to  one  conversant  with 
legal  terms  and  phrases  might  import  in  his 
possession,  or  on  hand;  but,  to  the  common 
and  ordinary  mind  untrammeled  by  the  nice 
distinctions  and  technicalities  of  the  law,  the 
word  undoubtedly  imported  the  meaning  that 
they  were  exposed  to  view,  and  hence  would 
be  misleading  to  the  jury.  Qilmore  v.  Mc- 
Neil, 45  Me.  599,  001. 

IN  THE  HANDS  OF 

See  Money  in  the  Hands  or  Possession 
of  Bank. 

The  term  **in  the  hands  of,"  as  used  in  an 
order  of  court  authorizing  a  sale  of  all  ac- 
counts, choses  in  action,  claims,  etc.,  in  the 
hands  of  the  administrator,  means  In  actual 
possession  In  such  condition  that  actual  con- 
trol is  legally  with  the  person  described  as 
holding  it  Property  is  not  '*ln  the  hands  of" 
a  person  when  it  is  doubtful  that  he  could 
obtain  iwsse^sion  even  by  invoking  the  coer- 
cive powers  of  a  court.  Mere  knowledge  of 
the  existence  ot  solne  sort  of  claim  upon  the 
part  of  an  administrator  would  not  place  it 
in  bis  hands.  Routledge  v.  Elmendorf,  116  S. 
W.  156,  169,  54  Ofex.  Civ.  App.  174  (dtlng 
Price  V.  Society  for  Savings,  80  AtL  139,  64 
Conn.  362,  42  Am.  St.  Rep.  198;  Swan  v. 
Warren,  138  Mass.  11 ;  Prultt  v.  Armstrong, 
56  Ala.  306). 

Property  delivered  to  a  carrier  and  in 
transit  when  garnishment  summons  is  served 
is  not  *'in  the  hands  of  the  consignee,"  with- 
in St  1898,  §  3719,  making  a  garnishee  liable 
for  property  in  his  hands  belonging  to  defend- 
ant Kuehn  v.  Nero,  130  N,  W.  56,  57,  145 
Wis.  256. 

IN  HIS  DISCRETION 

See  Discretion. 

IN  HIS  FAVOR 

Const  art  1,  §  18,  giving  to  accused 
compulsory  process  for  witnei^ses  "in  his  fa- 
vor," does  not  require  the  court  to  issue  com- 
pulsory process  for  any  one  the  accused  may 
designate  as  a  witness,  but  there  must  be 
a  showing  that  the  person  wanted  is  a  wit- 
ness in  favor  of  accused,  and  that  his  testi- 
mony will  be  materiaL  State  v.  Pope,  58  S. 
E.  816,  816,  78  S.  C.  264. 

IN  HIS  OWN  RIGHT 

See  Holder  In  His  Own  Right;    Own 
Right 

IN  HIS  OWN  WRONG 

See  Guardian  de  Son  Tort 


IN  HIS  PRESENOS 

See  Presence  of  the  Testatbr. 

IN  IN  VITUM 

See  Trust  in  tnvitum. 

IN  ISSUE 

See  Contract  in  Issue ;  Put  in  Issue. 

IN  JEOPARDY 

See  Jeopardy  (In  Criminal  Law). 

IN  JUSTICE 

See  Gross  Injustice* 

IN  KINB 

See  Partition  in  Kind. 

INUkW 

See  Assignee  in  Law ;  Fraud  In  Law. 

iNUEU  or 

The  expressions  'in  Ueu  of  dower"  and 
"as  dower"  are  often  used'  interchangeahly, 
and  the  former  expression  is  not'sufBcient  to 
indicate  a  purpose  to  convey  a  fee-simply 
title,  and  where  a  widow  instituted  actions 
to  recover  dower,  and  thereafter  stipulated 
that  she  waived  all  daim  to  dower  in  sped* 
fled  lands  and  received  '*in  lieu  of  dower"  the 
homestead  allotted  to  her  husband,  she  did 
not  acquire  a  fee-simple  title  to  the  land 
awarded  to  her,  but  acquired  only  a  life  es- 
tate. Perry  v.  Dance  (Ky.)  112  S.  W.  911, 
913. 

St  1898,  I  1222k,  as  amended  by  Laws 
1905,  p.  766,  c.  442,  provides  that  trust  cor- 
porations existing  under  chapter  86  shall 
pay  the  State  Treasurer  $500  as  an  annual 
license  fee  for  transacting  business,  and,  in 
addition,  8  per  cent  of  their  net  income  dur- 
ing the  preceding  year,  the  payment  of  such 
Ucense  and  percentage  to  be  in  Ueu  of  all 
taxes  for  any  purpose  authorized  by  law,  ex- 
cept taxes  on  the  corporations'  real  estate. 
Held,  that  the  provision  that  the  license  fee 
and  percentage  shall  be  in  lieu  of  all  taxes 
on  the  property  of  the  corporations,  except 
their  real  estate,  merely  means  that  their 
general  property  shall  be  exempt  from  ordi- 
nary taxation.  State  ex  rel.  Weller  v.  Hin- 
kel,  116  N.  W.  639,  640,  136  Wis.  66. 

IN  LIKE  CASES 

See  Like  Cases. 

IN  LIKE  MANNEB 

See  lAke  Manner. 

IN  LOCO  PARENTIS 

A  person  in  loco  parentis  to  a  child^  is  a 
person  who  means  to  put  himself  in  the  sit- 
uation of  a  lawful  father  of  the  child  with 
reference  to  the  father's  office  and  duty  of 
making  provision  for  the  child.  In  re  Rob- 
inson's Estate,  35  Pa.  Super.  Ot  192,  195. 

IN  THE  MANNEB 
See  Manner. 


IN  MONTHLY  PAYMENTS  AS  DUE      990 


IN  PARI  DELICTO 


IN  MONTHLY  PAYMENTS  AS  DUE 

Where  defendant  authorized  plaintiff  to 
insert  a  certain  advertisement  in  plain tiff*s 
publication  for  a  period  of  34  insertions,  for 
which  defendant  agreed  to  pay  a  certain  sum 
"in  monthly  payments  as  due,"  proof  of  sev- 
en insertions  between  the  dates  specified  in 
the  complaint  entitled  plaintiff  to  recover 
therefor,  regardless  of  whether  the  contract 
was  entire  or  for  a  year.  McKllIop,  Walker 
&  Co.  V.  New  York  Preparatory  School,  91 
N.  Y.  Supp.  338,  339. 

IN  THE  NATXTRE  OF  QUO  WTARRANTO 

See  Information  in  the  Nature  of  Quo 
Warranto. 

IN   OFFICE 

The  term  '*in  office"  in  Kirby's  Dig.  § 
7902,  authorizing  the  circuit  to  suspend  from 
office  an  officer  for  "incompetency,  corrup- 
tion, gross  immorality,  criminal  conduct 
amounting  to  felony,  malfeasance,  misfeas- 
ance, or  nonfeasance  in  office,"  only  limits 
the  words,  "malfeasance,  misfeasance,  and 
nonfeasance,"  and  the  circuit  court  may 
suspend  from  office  a  constable  ])ending  an 
indictment  against  him  for  murder  in  the 
first  degree.  Jones  v.  State,  149  S.  W.  56, 
58,   104  Ark.   261. 

IN  OPEN  COURT 

See  Open  Court 

IN  OPERATION 

See  Idle  and  Inoperative. 

An  employment  contract  providing  for 
reduction  of  salary  when  the  employer's  fac- 
tory is  not  in  operation  does  not  require  the 
factory  to  be  in  full  operation  before  the  em- 
ploy^ is  entitled  to  the  higher  salary.  Frank- 
fort Modes  Glass  Works  v.  Arbogast,  145  S. 
W.  1122,  1125,  148  Ky.  4. 

IN  OR  ABOUT 

Where  a  camplalnt  for  injuries  to  a  pas- 
senger alleged  that  she  was  enga^jed  "in  or 
about  alighting"  from  the  car,  the  words 
"in  or  about"  were  sufficiently  broad  in  their 
signification  to  cover  the  entire  passage  from 
the  car  from  beginning  to  end.  Birmingham 
Uy.,  Light  &  Power  Co.  v.  Glenn  (Ala.)  60 
South.  Ill,  113. 

IN  OR  NEAR 

A  petition  for  the  location  of  a  high 
school  "in  or  near"  the  city  of  G.  was  a  sub- 
stantial compliance  with  the  act  of  the  iLeg- 
islature  authorizing  the  location  of  a  school 
"at  a  place"  named  in  the  petition  therefor. 
Territory  ex  rel.  McGuire  v.  Board  of  Trus- 
tees for  High  School  of  Logan  County,  76 
Pac.  165,  168,  13  Okl.  605. 

IN  OR  UPON 

In  Rev.  Laws  1905,  §  2841,  providing 
that  no  railroad  corporation  shall  maintain 
a  railway  in  or  upon  any  street  without  a 


franchise,  the  words  "in  or  upon"  refer  to  a 
longitudinal  occupation,  and  not  to  a  street 
crossing.  City  of  International  E>alls  v. 
MlnnesoU,  D.  &  W.  By.  Co.,  134  N.  W.  302, 
303,  117  Minn.  14. 

m  PAIS 

See  Estoppel  in  Pals. 

IN  PARENTAL  REIiATION 

See  Parental  Relation. 

IN  PARI  DELICTO 

The  maxim  does  not  apply  where  the 
rights  of  a  third  i>erson  have  intervened. 
Doyle  v.  Burns,  99  N.  W.  195,  204.  123  Iowa, 

488. 

One  who  iMiys  a  bribe  cannot  cover  it 
l>ecause  the  parties  are  equally  criminal. 
But  where  contracts  or  transactions  are  pro- 
hibited by  positive  statute  for  the  salie  of 
protecting  one  set  of  men  from  another — the 
one  from  their  situation  and  condition  being 
liable  to  be  oppressed  or  Imposed  ui)on  by 
the  other — then  the  parties  are  not  **lu  pari 
delicto";  and,  in  furtherance  of  these  stat- 
utes, the  person  injured,  after  the  transac- 
tion is  hnished  and  completed,  may  bring  his 
action  and  defeat  the  contract.  American 
Mut.  Life  Ins.  Co.  v.  Bertran>,  70  X.  E.  258, 
262,  lOa  Ind.  51,  64  L.  R.-A.  935. 

Where  a  fund  realized  as  the  result  of 
an  Illegal  transaction  was  paid  over  to  a 
third  pei-sou  for  one  of  the  participants  in 
the  transaction,  the  third  person  could  not 
retain  the  fund  on  the  ground  of  the  illegal- 
ity of  the  transaction,  and  the  law  raises  an 
assumi)sit  apiinst  him  in  favor  of  the  party 
for  whose  benefit  the  fund  was  placed  in  his 
hands.  Beudet  v.  Ellis,  111  S.  W.  795,  SOI, 
120  Tenn.  277  (ciuoting  and  adoi>tln$;  Tate 
V.  Commercial  Bldg.  Ass'n,  33  S.  E.  382,  97 
Va.  74.  45  L.  R.  A.  243,  75  Am.  St  Rep.  770). 

In  an  action  to  recover  money  from  de- 
fendants, obtained  from "  the  plaintiff  by 
means  of  inducing  him  to  believe  that  a  foot 
race  was  "fixed"  so  that  one  party  was  sure 
to  win,  and  persuading  the  plaintiff  to  par- 
ticipate to  the  extent  of  betting  the  money 
of  one  side  to  the  simulated  race  as  if  It 
were  his  own,  on  the  assurance  that  he 
should  receive  20  per  cent  of  the  sum  won. 
he  being  ignorant  at  the  time  that  the  money 
all  belonged  to  the  parties  on  both  sides  of 
the  pretended  wager,  held  that,  although  he 
was  in  delicto,  by  consenting  to  act  in  such 
deceitful  attitude,  he  was  not  in  "pari  de- 
licto" with  the  conspirators,  and  is  therefore 
entitled  to  recover  back  the  sum  of  $5,000 
which  the  conspirators  persuaded  him  to  in- 
trust to  the  i)ossession  of  one  of  them  as 
a  stakeholder,  not  to  be  bet  on  the  race,  but 
to  be  used  to  make  a  showing  by  the  stake- 
holder in  the  event  of  a  count  of  the  stake 
money  being  called  for  by  one  of  the  feigned 
hettoi-s.  Wright  V.  Stewart,  130  Fed.  905, 
921. 
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IN  PERSON 


The  rule  that  relief  will  not  be  granted 
where  the  parties  are  "in  pari  delicto"  is  not 
applicable  where  one  of  the  parties  occupies 
a  confidential  relation  to  the  other,  and, 
where  it  is  sought  to  set  aside  a  conveyance, 
the  fact  that  the  conveyance  made  by  the 
weaker  party  is  illegal  does  not  necessarily 
place  him  in  pari  delicto  with  the  stronger 
party  who  dominated  the  weaker  party  for 
his  own  profit.  A  bill  sought  the  cancella- 
tion of  a  note  and  mortgage  on  the  ground 
that,  while  complainant  was  being  pressed 
by  creditors,  defendant,  her  brother,  in  whom 
she  reposed  confidence  and  who  managed  her 
business,  advised  her  to  execute  a  bogus 
mortgage  to  him.  By  subse<]uent  amend- 
ments such  allegations  were  stricken  from 
the  bill  and  superseded  by  sections  which 
omitted  all  statements  as  to  complainant  be- 
ing pressed  with  claims,  etc.,  but  alleged 
that  defendant  advised  her  that,  hi  order  to 
protect  her  rights  In  the  land  and  to  pre- 
serve the  same  as  a  homestead  for  herself 
and  her  minor  children,  it  would  be  neces- 
sary for  her  to  give  him  a  mortgage.  By 
another  amendment  it  was  alleged  that  de- 
fendant unduly  Influenced  complainant,  and 
that  it  was  not  necessary  for  complainant  to 
have  given  the  mortgage  in  order  to  protect 
her  rights  in  the  land  and  to  preserve  the 
same  as  a  homestead.  The  bill  was  not  de- 
murrable under  the  principles  of  equity  ap- 
plicable to  parties  in  ''pari  delicto."  Pliil- 
lips  V.  Bradford,  41  South,  057,  658,  147  Ala. 
,'M6  (citing  Glover  v.  Walker,  18  South.  251, 
107  Ala.  540;  2  Pom.  Eq.  Jur.  [3d  Ed.]  pp. 
1714,  1717,  1718,  1748,  1749,  SS  940,  942,  9oG ; 
Clemmens  v.  Clemmeus,  28  Wis.  6.'i7,  9  Am. 
Rep.  520;  Boyd  v,  De  La  Montagnie,  73  N. 
y.  498,  29  Am.  Rep.  197,  199;  Nichols  v. 
McCarty,  23  Atl.  93,  53  Conn.  299,  55  Am. 
Rep.  105,  113;  Williams  v.  Collins,  25  N.  W, 
682,  683,  67  Iowa,  413;  Herrlck  v.  Lynch, 
37  N.  E.  221^  22.3,  150  111.  283;  McLeod  v. 
McLeod,  34  South.  228.  137  Ala.  267,  270; 
Kyle  V.  Perdue,  10  South.  laS,  95  Ala.  579, 
.585;  Ryan  v.  Price,  17  South.  734,  106  Aia. 
584). 

IN  PARI  MATERIA 

The  rule  "In  pari  materia"  Is  that  the 
similar  terms  of  statutes  enacted  for  like 
purposes  shall  receive  like  interpretations. 
United  States  v.  Colorado  &  N.  W.  R.  Co., 
157  Fed.  321,  .%S0,  85  C.  C.  A.  27,  15  L.  R. 
A.  (N.  S.)  167,  13  Ann.  Cas:  803. 

Statutes  are  in  pari  materia  which  re- 
late to  the  same  person  or  thing  or  same 
class  of  persons  or  things.  De  GrafTenreld 
V.  Iowa  Land  &  Trust  Co.,  95  Pac.  624,  639, 
20  Okl.  687. 

It  Is  a  rule  of  Interpretation  that  If 
divers  statutes  relate  to  the  same  thing,  they 
onght  all  to  be  taken  into  consideration  In 
•construing  any  one  of  them.  If,  the  thing 
contained  In  the  subsequent  statute  be  with- 
in the  reason  of  the  former,  it  should  be 
taken  to  be  within  the  meaning  thereof,  and, 


if  it  can  be  gathered  from  the  subsequent 
statute  "in  pari  materia"  what  meaning  the 
Legislature  intended  to  give  the  words  of 
the  former  statute,  it  will  amount  to  a  legis- 
lative declaration  of  its  meaning,  and  will 
govern  the  construction  of  the  first  statute. 
GalvestoD,  H.  &  S.  A.  Ry.  Co.  v.  Davidson 
(Tex.)  93  S.  W.  436.  448. 

The  doctrine  "in  pari  materia"  cannot 
be  Invoked  to  establish  a  preconcerted  design 
by  Congress,  in  the  several  enactments  pro- 
viding for  the  admission,  respectively,  to  the 
Union,  of  the  states  of  Ix^uislana,  Mississip- 
pi, and  Alabama,  to  equalize  the  water  fron- 
tage of  those  states  on  the  Gulf  of  Mexico; 
especially  in  view  of  the  fact  that,  when 
Louisiana  was  admitted  into  the  Union,  the 
territory  now  composing  the  coast  counties 
of  Mississippi  was  not  actually  a  part  of 
the  Mississippi  territory,  but  was  in  dispute 
between  the  United  States  and  Spain.  They 
provided  for  the  admission  of  three  separate 
states,  and  the  subject  of  each  was  not  only 
not  Identical  with,  but  not  even  similar  to. 
that  of  the  others.  They  did  not  form  pan 
of  a  homogeneous  whole,  a  common  sys- 
tem, so  as  to  allow  a  claimant  under  the 
later  act  to  successfully  contend  that  it 
changed  the  earlier  act  by  construction  or 
effected  such  change  because  declaratory  of 
the  meaning  of  the  prior  act.  State  of 
Louisiana  v.  State  of  Mississippi,  26  Sup.  Ct. 
408,  418,  202  U.  S.  1,  50  L.  Ed.  913. 

IN  PART 

See  Reversal  in  Part. 

The  presence  in  an  article  of  .276  per 
cent,  of  silver,  constituting  the  silver  coat- 
ing therefor,  is  sufliciently  substantial  to  af- 
fect Its  classification  under  a  tariff  provision 
for  articles  "in  part  of  silver."  La  Maima, 
Azema  &  Faman  v.  United  States,  154  Fed. 
955,  950  (citing  Seeberger  v.  Schlesinger,  14 
Sup.  Ct  729,  152  U.  S.  581,  587,  38  L.  Ed. 
560), 

Fabrics  in  chief  value  of  flax,  but  In  part 
of  wool,  are  dutiable  under  Tariff  Act  July 
24,  1897,  c.  11,  §  1,  Schedule  J,  par.  346,  30 
Stat.  181,  relating  to  goods  "the  component 
material  of  chief  value"  in  which  Is  flax, 
and  not  under  Schedule  K,  par.  366,  30  Stat  . 
184,  relating  to  cloths  "In  part  of  wool." 
United  States  v.  Charles  A.  Johnson  &  Co., 
154  Fed.  752,  753  (citing  Myers  v.  United 
States,  110  Fed.  940;  United  States  v.  Alt- 
man,  107  Fed.  15,  46  C.  C.  A.  116;  Converse 
V.  United  States,  113  Fed.  817;  Ilartranft  v. 
Meyer,  10  Sup.  C^.  751,  1.35  U.  S.  237,  34  L. 
Ed.  110) ;  United  States  v.  Walsh,  154  Fed. 
749,  750  (citing  Hartranft  v.  Meyer,  10  Sup. 
Ct.  751,  135  U.  S.  237,  34  L.  Ed.  110). 

IN  P£RSOK 

See  Ofl5ce  for  the  Regular  Transaction  of 
Business  in  Person. 

* 

The  w^ords  "in  person,"  used  in  the  con- 
stitution of  a  mutual  benefit  society  directing 
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IN  REM 


that  there  shall  be  no  liability  until  the  in- 
sured shall  have  had  delivered  to  him  *1d 
person"  his  beneficiary  certificate  while  in 
good  health,  was  not  synonymous  with  "man- 
ual possession/'  so  as  to  require  that  the  cer- 
tificate be  actually  placed  in  insured's  hands 
to  constitute  a  legal  delivery,  but  was  merely 
intended  to  require  a  delivery  to  insured 
himself,  and  not  to  another  for  him.  O'Neal 
v«  Sovereign  Woodmen  of  the  World,  113  S. 
W.  62,  54,  130  Ky.  68. 

IH  PERSONAM 

See  Judgment  in  Personam. 

Action  in  rem  distinguished,  see  In  Rem. 

A  proceeding  in  personam  is  one,  in  form 
as  well  as  in  substance,  between  the  parties 
claiming  a  right,  and  the  judgment  binds  the 
defeated  party  to  some  sort  of  personal  lia- 
bUity.  Gassert  v.  Strong,  08  Pac  497,  500, 
38  Mont  1& 

nr  THE  PIECE 

The  definition  of  cotton  cloth  in  Tariff 
Act  July  24,  1807,  c.  11,  §  1,  Schedule  I,  par. 
310,  30  Stat  178,  as  being  "all  woven  fabrics 
of  cotton  *in  the  piece  or  otherwise,'"  in- 
cludes cotton  blankets  with  whipped  or  hem- 
med edges  and  in  a  finished  condition. 
United  States  t.  Bemhard,  150  Fed.  876, 
37a 

nr  PLACE 

"Bock  in  place**  on  which  quarts  mining 
claims  are  located  means  something  more 
permanent  than  mere  shale,  slide  rock,  or 
d^ris.  Ambergris  Wn.  Go*  t*  Day,  86  Pac. 
100,  115,  12  Idaho,  106. 


IN  POSSESSION 

See  Mortgagee  in  Possession; 
Property  in  Possession. 


nr  THE  PBESENCS  OF 

See  Presence  of  the  Testator;    Signed, 
Sealed  and  Delivered  in  the  Presence  of. 

nr  PRINCIPAIi'S  NAME 

See   Sell  in   Prindpal's   Name. 

nr  PROCESS  of  coi.IiEction 

The  rule  that  municipal  revenues  in  pro- 
cess of  collection  should  be  counted  against 
indebtedness  in  determining  whether  the  con- 
stitutional limit  in  that  regard  has  been  ex- 
ceeded does  not  authorize  offsetting  taxes 
voted  or  levied  till  the  same  shall  have  been 
duly  spread  upon  the  tax  roll  and  that  placed 
in  the  hands  of  the  proper  municipal  olBcer 
with  authority  to  collect  the  tax.  Balch  v. 
Beach,  05  N.  W.  132,  134,  110  Wis.  77  (citing 
Bice  V.  City  of  Milwaukee,  75  N.  W.  341, 
100  Wis,  516,  521). 

IN  PROPBIA  PERSONA 

As  personally,  see  Personally. 


nr  PURSITANCE  OF 

The  phrase  "in  pursuance  of,'*  according 
to  Webster,  means  "in  accordance  with;  in 
prosecution  or  fulfillment  of;  and  an  indict- 
ment alleging  that  defendant  assaulted  prose- 
cutor with  a  deadly  weapon,  and  'In  pursu- 
ance of  said  assault"  attempted  to  rob  him, 
etc.,  means  "In  fulfillment  of,"  rendering  tlie 
indictment  suflldent  to  charge  an  assault 
with  intent  to  rob.  State  v.  Hughes,  102 
Pac.  562,  563,  31  Nev.  270. 

A  charge  that  a  party  to  a  contract  may 
recover  where  he  has  performed  his  service 
"in  pursuance  of*  such  contract  is  equivalent 
to  instructing  that  the  services  must  have 
been  such  as  were  called  for  by  the  contract, 
and  must  have  been  performed  according  to 
the  terms  of  the  contract;  the  words  "in  pur- 
suance of*  including  both  ideas.  Scho field 
V.  Litae,  58  S.  El  666,  2  Ga.  App.  2S6. 

IN  QITESTION 

See  Drawn  in  Question. 

nr  REGABD  TO 

An  elevator  liability  Insurancer  policy, 
which  stipulated  that,  on  the  occurrence  of 
an  accident  in  regard  to  which  a  claim  DGiay 
arise,  notice  in  writing  should  be  immediately 
given  by  insured  to  insurer,  that  insurer,  on 
receiving  noHce  of  any  "accident  or  claim,** 
might  settle  the  same,  and  that,  on  any  legal 
proceedings  being  taken  against  insured,  in- 
surer should  be  notified,  and  should  have  ab- 
solute control  of  the  defense,  held  to  require 
insured,  on  the  occurring  of  an  accident,  to 
immediately  notifjr  insurer  in  writing,  and, 
unless  legal  proceedings  are  immediately  com- 
menced, he  must  also  give  notice  to  insurer 
of  the  action  when  brought;  the  word  "im- 
mediately" referring  to  the  occurrence  of  the 
accident,  and  the  words  "in  regard  to  which 
a  claim  may  arise**  meaning  any  accident 
which  may  be  the  foundation  of  a  claim 
against  the  insurer.  Aronson  v.  Frankfurt 
Accident  &  Plate  Glass  Ins.  Co.,  99  Paa  537, 
599,  9  Gal.  App.  478. 

IN  REM 

See  Judgment  in  Rem;  Quasi  in  Rem. 
Proceeding  as  suit,  see  Suit 

A  "proceeding  in  rem"  is  a  proceeding 
against  tangible  property,  and  actual  notice 
is  dispensed  with,  on  the  theory  that  the 
owner  is  bound  to  know  where  his  property 
is.  In  such  proceedings,  if  the  res  is  within 
the  Jurisdiction,  the  constitutional  require- 
ment of  "due  process"  is  satisfied  by  const nie- 
tive  notice.  Joyner  v.  Joyner,  62  S.  E.  182, 
184,  131  Ga.  217,  18  ly.  R.  A.  (N.  S.)  647,  127 
Am.  St.  Rep.  220  (citing  Minor,  Conflict  of 
Laws,  191). 

A  proceeding  "in  rem"  is  prosecuted 
against  a  ''thing,"  instead  of  a  person.  Xhe 
court  acquires  jurisdiction  by  possession  of 
the  subject-matter,  rather  than  by  service  of 
process  on  some  person*    Gorham  Co.  y.  Unit- 
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ed  Engineering  &  Contracting  Co.,  95  N«  E. 
805,  807.  202  N.  Y.  842. 

An  "action  in  rem"  is  one  directly  against 
property,  in  which  the  residence  of  the  op- 
posing claimant  is  immaterial.  Kean  y«  Rog- 
ers (Iowa)  118  N.  W.  615,  517. 

An  "action  in  rem"  is  a  proceeding  to  de- 
termine the  state  or  condition  of  the  thing 
itself,  and  a  Judgment  In  rem  is  but  an  ad- 
judication pronounced  on  the  status  of  some 
particular  subject-matter.  Qassert  t.  Strong, 
98  Pac.  497,  500,  88  Mont  18. 

A  suit  strictly  in  rem  is  where  the  proiv- 
erty  itself,  conceived  of  as  having  done  the 
wrong  or  as  having  been  the  Instrument  of 
its  commission,  is  being  proceeded  against 
In  such  a  suit  personal  service  within  the 
jurisdiction,  or  appearance,  is  not  necessary. 
The  decree  can,  however,  extend  only  to  the 
property  In  controversy.  Public  citation  to 
the  world  is  all  that  is  necessary,  and  the 
decree  binds  everybody.  Hill  v.  Henry,  57 
Atl.  554,  555,  66  N.  J.  Bq.  150. 

Though  a  proceeding  is  not  strictly  "in 
rem,"  still  where  the  purpose  of  the  proceed- 
ing is  not  to  establish  an  infinite  personal 
liability  against  any  defendant,  but  is  merely 
to  affect  the  interest  of  the  defendant  in 
specific  real  property  within  the  state,  which 
has  at  the  outset  of  the  proceeding  been 
brought  within  the  control  of  the  court,  it 
is  a  proceeding  "quasi  in  rem"  witbin  the 
contemplation  of  the  act  of  June,  1906,  re- 
lating to  the  establishment  and  quieting  of 
title  to  real  estate  in  case  of  the  loss  or  de- 
struction of  public  records  by  fire,  flood,  or 
earthquake,  and  providing  that  one  claiming 
an  estate  in  real  estate  may  bring  an  action 
"in  rem"  against  all  the  world.  Title  &  Docu- 
ment Restoration  Co.  v.  Kerrigan,  88  Pac. 
356,  359,  150  Cal.  289,  8  L.  R.  A.  (N.  S.) 
682,  119  Am.  St  Rep.  199. 

Aotion  in  personam  distinsuished 

An  action  in  personam  is  distinguished 
from  an  action  in  rem  in  that,  in  the  latter,  a 
valid  judgment  may  be  obtained,  which  will 
bind  the  res,  without  i)ersonal  service  of  pro- 
cess; while.  In  an  action  to  procure  a  judg- 
ment in  personam,  process  must  be  personal- 
ly served  or  there  must  be  a  personal  or  au- 
thorized appearance.  White  v.  Glover,  123 
N.  Y.  Supp.  482,  484,  138  App.  Biv.   797. 

"It  was  early  sought  to  classify  all  judi- 
cial proceedings  and  all  judgments  as  'in  per- 
sonam' or  In  rem*;  but  the  courts  and  text- 
writers  have  encountered  extreme  difficulty 
in  attempting  to  formulate  satisfactory  def- 
initions of  these  terms.  A  proceeding  in 
personam  is  one,  in  form  as  well  as  in  sub- 
stance, between  the  parties  claiming  the 
right,  and  that  it  is  so  inter  partes  appears 
from  the  record  itself.  ♦  •  ♦  The  Judg- 
ment in  such  a  proceeding  binds  the  judg- 
ment debtor  to  some  sort  of  personal  liability. 
Such  a  Judgment  debtor  'is  not  a  passive 
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party,  but  must  be  eminently  active  in  the 
performance  of  any  decree  which  may  be 
made  against  him.'  *  *  *  'A  judgment 
in  rem  I  understand  to  be  an  adjudication 
pronounced  upon  the  status  of  some  particu- 
lar subject-matter  by  a  tribunal  having  com- 
petent authority  for  that  purpose.  A  judg- 
ment in  rem  is  founded  on  a  proceeding  In- 
stituted, not  against  the  person,  as  such,  but 
against  or  upon  the  thing  or  subject-matter 
itself,  whose  state  or  condition  is  to  be  de- 
termined. Tt  is  a  proceeding  to  determine 
the  state  or  condition  of  the  thing  itself;  and 
the  judgment  is  a  solemn  declaration  upon 
the  status  of  the  thing,  and  it  ipso  facto 
renders  it  what  it  declares  it  to  be.*  •  •  * 
•There  is,  however,  a  large  class  of  cases 
which  are  not  strictly  actions  in  rem,  but  are 
frequently  spoken  of  as  actions  quasi  In  rem, 
because,  though  brought  against  persons,  they 
only  seek  to  subject  certain  property  of 
those  persons  to  the  discharge  of  the  claims 
asserted.  Such  are  actions  in  which  property 
of  nonresidents  is  attached  and  held  for  the 
discharge  of  debts  due  by  them  to  citizens 
of  the  state,  and  actions  for  the  enforce- 
ment of  mortgages  and  other  liens.  Indeed, 
all  proceedings  having  for  their  sole  object 
the  sale  or  other  disposition  of  the  property 
of  the  defendant  to  satisfy  the  demands  of 
the  plaintiff  are  in  a  general  way  thus  desig- 
nated. But  they  differ,  among  other  things, 
from  actions  which  are  strictly  in  rem,  in 
that  the  interest  of  the  defendant  is  alone 
sought  to  be  affected,  that  citation  to  him 
is  required,  and  that  judgment  therein  is 
only  conclusive  between  the  parties.' "  Qas- 
sert V.  Strong,  98  Pac.  497,  500,  501,  88 
Mont.  18. 

An  "action  in  personam"  is  one  against 
a  specific  person,  while  an  "action  in  rem" 
is  one  against  or  with  reference  to  a  specific 
thing,  and  so  against  whom  it  may  concern, 
or  against  the  whole  world.  A  proceeding  in 
rem  is  one  to  determine  the  state  or  condition 
of  the  thing  itself.  In  a  i^trlct  sense,  it  is  a 
term  applied  to  a  proceeding  taken  directly 
against  the  property,  having  for  its  object 
the  disposition  of  property  without  reference 
to  the  title  of  the  individual  claimant,  but 
in  a  true  and  more  general  sense,  a  term  ap- 
plied to  actions  between  parties  where  the 
direct  object  is  to  reach  and  dispose  of  prop- 
erty owned  by  them,  or  of  some  Interest 
therein.  The  object  and  purpose  is  to  ascer- 
tain the  right  of  every  possible  claimant,  and 
it  is  instituted  on  an  allegation  that  the  title 
of  the  former  owner,  whoever  he  may  be,  has 
become  divested,  and  notice  of  the  proceeding 
is  given  to  the  whole  world  to  appear  and 
make  claim  for  it  Holcomb  v.  Kelly,  114  N. 
y.  Supp.  1U48,  1051  (citing  22  Cyc.  p.  1102, 
note ;  Woodruff  v.  Taylor,  20  Vt  76). 

An  admiralty  "suit  in  personam"  is  a 
suit  within  the  meaning  of  an  act  providing 
that  "all  suit^'  to  be  brought  in  the  federal 
courts  of  Missouri,  not  of  a  local  nature^ 
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shall  be  brought  in  the  division  having  Jur- 
isdiction over  the  county  where  the  defend- 
ants reside.  When  the  cause  as  instituted  is 
one  in  rem  and  the  process  directs  the  seizure 
of  the  res  only,  the  fact  that  the  marshal 
trebts  the  cause  as  a  personal  action  and 
serves  the  owner  with  process  does  not  make 
the  suit  one  in  personam.  The  L.  B.  X.,  88 
Fed.  290,  294. 

Aotlona  tnolnded 

"It  is  true  that  in  a  strict  sense  a  pro- 
ceeding *in  rem*  is  one  taken  directly  against 
property,  and  has  for  its  object  the  disposi- 
tion of  the  property,  without  reference  to 
the  title  of  individual  claimants;  but  in  a 
larger  and  more  general  sense  the  terms  are 
applied  to  actions  between  parties  where  the 
direct  object  \a  to  reach  and  dispose  of  prop- 
erty owned  by  them,  or  of  some  interest 
therein.  8uch  are  cases  commenced  by  at- 
tachment against  the  property  of  debtors,  or 
instituted  to  partition  real  estate,  foreclose  a 
mortgage,  or  enforce  a  lien.  So  far  as  they 
affect  property  In  the  state  they  are  sub- 
stantially proceedings  *in  rem*  in  the  broader 
sense  which  we  have  mentioned."  Lesleur 
V.  Simon,  103  N.  W.  302,  303,  73  Neb.  645. 

Admiralty  prooeedings 

A  statute  providing  that  a  vessel  may  be 
sued  and  made  defendant  without  any  pro- 
ceeding against  the  owners,  or  even  mention- 
ing their  names,  partakes  of  all  the  essential 
features  of  an  admiralty  proceeding  in  rem, 
in  which  exclusive  jurisdiction  is  given  to  the 
District  Courts  of  the  United  States.  The 
exclusive  admiralty  jurisdiction  of  the  fed- 
eral courts  extends  to  the  enforcement  by 
proceedings  in  rem  of  a  lien  for  repairs  fur- 
nished to  a  vessel  engaged  in  navigating  the 
Erie  Canal,  though  such  vessel  wus  employ- 
ed wholly  in  commerce  between  porti»  in  the 
same  state.  The  Robert  W.  Parsons,  24  Sup. 
Ct.  8,  14,  191  U.  S.  17,  48  L.  Ed.  73. 

Bankruptcy  proceedings 

Bankruptcy  proceeding  as  proceeding  in 
rem,  see  Bankruptcy  Proceeding. 

DiToroe  snit 

A  divorce  suit  is  a  "proceeding  in  rem.** 
Stone  V.  Stone,  113  S.  W.  1157,  1158,  134  Mo. 
App.  242  (citing  Ellison  v.  Martin,  53  Mo.  loc. 
clt.  578). 

Foreclo«nre,  partition,  and  qnieting  ti- 
tle 

A  suit  in  equity  for  the  foreclosure  of  a 
mortgage  is  not  a  "proceeding  in  rem*'  in 
such  sense  that  the  decree  and  sale  therein 
can  cut  off  rights  of  third  persons,  not  par- 
ties to  the  suit,  in  the  property  acquired  from 
the  mortgagor  subsequent  to  the  mortgage. 
Schwab  V.  Smuggler-Union  Mining  Co.,  174 
Fed.  305^11,  98  C.  O.  A.  160. 

A  suit  to  foreclose  the  lien  of  a  street  as- 
sessment under  a  statute  authorizing  its  en- 
forcement by  suit  against  the  owner  is  not  a 
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proceeding  in  rem'*  8o  as  to  make  the  Judg- 
ment therein  binding  on  the  owner,  though 
not  made  a  party.  Page  v.  W.  W.  Chase  Co., 
79  Pac  278,  279,  145  Cal.  578. 

A  suit  in  partition  is  a  proceeding  in 
rem,  and  the  jurisdiction  of  the  court  is  con- 
fined to  the  property  described  in  the  com- 
plaint Sandifosd  v.  Town  of  Uempstead, 
90  N.  Y.  Supp.  76,  79,  97  App.  Div.  163. 

A  suit  to  quiet  title  is  a  "suit  in  rem"  or 
quasi  in  rem,  although  the  statute  permits 
its  institution  by  one  out  of  possession.  Km- 
pire  Ranch  &  Cattle  Co.  v.  Herrlck,  124  Pac. 
748,  749,  22  Colo.  App.  3W. 

Oamishment  prooeedins 

See  Garnishment. 

Prooecdins   tor  administration  of   es- 
tate of  decedent 

A  proceeding  in  the  probate  court  to  ad 
minister  upon  the  estate  of  a  deceased  person 
is  a  "proceeding  in  rem.**    Michigan  Trust  Co. 
V.  Ferry,  175  Fed.  667,  674,  99  O.  C.  A.  221. 

Proceediac  for  distribution  of  estate 
of  absentee 

A  proceeding  for  the  distribution  of  the 
estate  of  an  absentee  is  in  its  nature  '*ln 
rem.'  Nelson  t.  Blinn,  83  N.  E.  889,  890,  197 
Mass.  279,  15  L.  R.  A.  (N.  S.)  651,  125  Am. 
St  Rep.  364,  14  Ann.  Cas.  147. 

Proceeding  for  distribution  of  estate 
of  deoedent 

A  proceeding  to  secure  a  decree  of  dis- 
tribution of  a  decedent's  estate  Is  essential- 
ly one  "in  rem."  Goodrich  v.  Ferris,  145 
Fed.  844,  809  (quoting  Mulcahey  v.  Dow,  63 
Pac.  158,  131  CaL  73,  77). 

Proeeeding  to  contest  will 

A  proceeding  to  contest  the  validity  of  a 
will  Is  a  proceeding  "in  rem.**  Bradford  v. 
Blossom,  105  S.  W.  289,  304,  207  Mo.  177  (cit- 
ing Harris  v.  Hays,  53  Mo.  90 ;  State  ex  reL 
Hamilton  v.  Guinotte,  57  S.  W.  281,  156  Mo. 
522,  50  L.  R.  A.  787 :  Sehr  v.  Lindemann,  54 
S.  W.  537,  153  Mo.  288).       * 

Proceeding  to  Tacate  street 

Proceedings  to  vacate  streets  are  pro- 
ceedings "in  rem.'*  Detroit  Real  Estate  Inv. 
Co.  V.  Wayne  Circuit  Judge,  100  N.  W.  271, 
137  Mich.  108. 

Snit  to  enforce  lien 

Pub.  St  1882,  c.  192,  §§  14-17,  provide  for 
a  materialman's  lien  on  a  vessel,  and  that 
it  may  be  enforced  by  a  petition  entered  or 
filed,  or  inserted  In  the  writ  of  summons  with 
an  order  of  attachment  served  like  other 
civil  action;  also,  that  a  "process  of  attach- 
ment against  such  vessel**  shaU  Issue,  be 
served,  etc.  Held,  that  the  suit  to  enforce 
the  lien  is  a  "proceeding  in  rem"  In  which 
the  jurisdiction  of  the  court  to  enter  a  judg- 
ment depends  on  jurisdiction  of  the  property, 
and  the  only  judgment  that  can  be  entered 
is  one  against  the  property,  to  be  enforced  by 
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an  order  of  sale.    Merrlman  y.  Gnrrler,  77 
N.  E.  708,  709,  191  Mass.  133. 

IN  RESERVE 

See  Held  In  Reserve. 

IN  RESPECT  TO 

An  action  in  a  state  conrt  against  a  re- 
ceiver appointed  by  a  federal  court,  tlie  pur- 
pose of  which  is  to  recover  land  In  the  pos- 
session of  such  receiver  in  a  suit  to  fore- 
close liens  thereon,  and  damages  for  its  de- 
tention, is  not  one  "in  respect  to  any  act  or 
transaction"  of  the  receiver  in  carrying  on 
the  business  in  connection  with  such  property 
within  the  meaning  of  Act  March  3,  1887,  c. 
373,  §  3,  24  Stat.  554,  as  amended  by  25  Stat 
436,  and  cannot  be  maintained  under  such 
act  without  leave  of  the  federal  court,  but 
may  be  enjoined  by  such  court  as  an  unwar- 
ranted interference  with  its  possession  of 
the  property.  Love  v.  Louisville  &  E.  B.  Co., 
178  Fed.  507,  508. 

IN  THE  ROUGH 

Rattan  reeds,  from  which  the  outside  has 
been  removed,  are  not  "in  the  rough,''  with- 
in the  meaning  of  Tariff  Act  Oct.  1,  1890,  c. 
11,  §  2,  Free  List,  par.  766^  26  Stat  611,  but 
are  "reeds  wrought  or  manufiactured  from 
rattans,"  within  the  meaning  of  section  1, 
Schedule  D,  par.  229,  26  Stat  583.  Foppes  & 
Partisch  v.  United  States,  154  Fed.  866. 

IN  THE  SAME  CONDITION 

See  Same  Condition ;  Same  Form;  Same 
Manner;    Same  Right 

IN  SESSION 

Courts 

An  alternative  writ  of  prohibition  was 
issued  March  29,  1912,  by  the  Appellate  Divi- 
sion for  the  First  Department  on  application 
to.  enjoin  a  special  proceeding  pending  in  the 
Second  Department,  on  which  day  the  Ap- 
^pellate  Division  for  that  department  before 
adjournment  of  the  March  term,  but  in  re- 
cess, handed  down  decisions,  and  on  which 
day  its  judges  were  in  attendance  at  the 
courthouse  and  ready  to  assemble  as  a  court 
to  attend  to  any  business  presented.  Code 
Civ.  Proc.  §  2093,  provides  that  a  writ  ot 
prohibition  issued  by  an  Api)ellate  Division 
can  be  granted  only  at  a  "term  of  the  Appel- 
late Division"  of  the  judicial  department  em- 
bracing the  county  wherein  the  special  pro- 
ceeding is  brought,  in  which  the  matter  to 
be  prohibited  originated,  unless  a  term  of  the 
Api)ellate  Division  of  said  department  is  not 
•*ln  session,"  when  it  may  be  granted  by  the 
Appellate  Division  in  an  adjoining  judicial 
department  Held,  that  the  Appellate  Divi- 
sion for  the  Second  Department  was  '*in  ses- 
sion" when  the  alternative  writ  was  issued, 
and  that  the  Appellate  Division  of  the  Fii'at 
Department  was  without  jurisdiction.  People 
ex  rel.  Whitman  v.  Woodward,  134  N.  Y. 
Supp.  910,  912, 150  App.  Div.  180. 


Grand  Jnry 

BalUnger's  Ann.  Codes  &  St  |  6802,  au- 
thorizing the  prosecuting  attorney  to  file  an 
information  when  any  person  is  in  custody  or 
on  bail  on  charge  of  felony  or  misdemeanor, 
and  the  court  is  in  session,  "an(^  the  grand 
jury  is  not  in  session  or  has  been  discharg- 
ed," empowers  the  prosecuting  attorney  to 
file  an  information  during  the  adjournment  of 
the  grand  jury;  the  phrase  "in  session" 
meaning  in  actual  session.  State  y.  Strange, 
97  Pac.  23;>,  50  Wash.  321. 

IN  SETTLEMENT 

See  Settle — Settiement 

IN  SHOP 

See  Working  in  a  Shop. 

IN  THE  STATE 

See  Institution  in  the  State. 

IN  STATtr  QUO 

The  "status  quo,"  as  used  in  an  informa- 
tion referring  to  the  case  in  hand,  meant  the 
conditions  existing  at  the  time  of  the  com- 
mencement of  that  action,  modified  or  alter- 
ed only  by  adjudications  or  proceedings  there- 
in. Eastern  Wisconsin  R.  &  Light  Co.  v. 
Hackett  115  N.  W.  1139,  1140,  135  Wis.  464. 

The  rule  that,  on  the  rescission  of  the 
contract,  the  person  rescinding  must  place 
the  other  "in  statu  quo"  does  not  necessarily 
mean  that  the  other  party  shall  be  replaced 
in  every  sense— does  not  mean  that  the  other 
party  shall  be  restored  to  the  exact  position 
as  he  was  before,  as  this  is  Impossible;  but 
that  the  party  shall  restore  whatever  he 
can  restore  and  surrender  any*  advantage  he 
has  received.  Whiting  v.  Derr,  105  N.  T. 
Supp.  854,  865, 121  App.  Div.  239. 

IN  STOBE 

See  Goods  in  Store. 

Personal  property  received  by  a  cor- 
poration for  its  use  in  business  is  not  re- 
ceived "in  store,"  within  the  meaning  of  Ky. 
St.  §  47G8,  so  as  to  authorize  it  to  issue  ware- 
house receipts  therefor.  Bell  &  Coggeshall 
Co.  V.  Kentucky  Glass  Works,  50  S.  W.  2,  6, 
106  Ky.  7. 

IN  STRIPS 

See  Sheet  Steel  in  Strina. 

IN  SUCH  ACTION 

See  Such. 

IN  SUCH  CAjSE 

See  Such. 

IN  SUDDEN  AFFRAY 

See  Sudden  Affray. 

IN  SUDDEN  HEAT  AND  PASSION 

See  Sudden  Ueat  and  Passion. 


IN  WHICH  PENDING 
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IK  WHICH  SUCH  ACnOK  OB  PRO- 
CEEDING IS  AT  THE  TIME  PEND« 
XNG 

Rev.  Codes  1905,  §  6765,  subd.  1,  proyides 
that  no  Judge  of  the  district  court  shall  hear 
or  determine  any  action,  special  proceeding, 
motion,  or  application  or  make  any  order  or 
give  any  Judgment  in  any  action  or  proceed- 
ing not  pending  in  the  judicial  district  for 
which  he  is  elected,  except  upon  the  written 
request  of  the  judge  of  the  district  in  which 
Buch  action  or  proceeding  is  at  the  time 
pending.  Held,  that  It  was  not  the  legisla- 
tive intent  to  restrict  the  jurisdiction  of  the 
Judge  so  requested  to  act  in  the  district  other 
than  his  own  to  causes  which  were  then 
pending ;  the  words,  "in  which  such  action  or 
proceeding  is  at  the  time  pending,"  merely 
designating  the  judge  who  could  legally 
make  the  request,  and  not  referring  to  any 
particular  subject-matter  over  which  the  re- 
quested judge  might  assume  jurisdiction. 
State  V.  Heiser.  127  N.  W.  72,  75,  20  H.  D.  357. 

IN  WHOSE  FAVOR 

See  Favor. 

IN  THE  WOODS 

See  Woods. 

IN  WORK 

As  wall-bearing  job,   see  Wall-Bearing 
Job. 

IN  WRITING 

See  Write— Writing. 

IN.  YARD 

Parol  evidence  Is  admissible  to  show  that 
a  flre  policy,  which,  besides  insuring  the  prop- 
erty in  a  building,  also  insured  the  property 
in  yard,  Included  by  the  term 'In  yard"  prop- 
erty located  In  a  vacant  lot  across  the  street 
from  the  building,  where  it  was  manifest  that 
property  outside  the  building  was  intended  to 
be  Insured,  and  there  was  no  yard  adjoining 
the  building.  Messenger  v.  German- American 
Ins.  Co.,  107  Pac.  643,  646,  47  Colo.  44a 

INABILITY 

See  Continuous  Total  Inability;  Physical 
InablUty. 

The  term  "permanent  inability  to  labor," 
In  an  instruction  as  to  measure  of  damages 
for  personal  Injury,  is  not  the  precise  equiva- 
lent of  "permanent  reduction  In  his  power  to 
earn  money";  and  allowing  remuneration  for 
'Inconvenience"  suffered  is  too  latltudinous. 
Louisville  &  N.  B.  Co.  v.  Sights,  89  S.  W.  132, 
133,  121  Ky.  203. 

Within  Comp.  La|w8  1909,  {  6075,  as 
amended  by  Laws  1910,  c.  39,  §  1,  providing 
that,  in  case  of  doath  or  other  "inability"  of 
the  judge,  his  successor  may  settle  and  sign  a 
case-made,  the  word  **lnability"  means  the 
quality  or  state  of  being  unable.    Richardson 


\  V.  Beidleman,  126  Pac  816,  817;  Id.,  126  Pac 
818»  820,  38  OkL  463. 

The  term  "inability,"  as  used  in  a  stat- 
ute that,  in  case  of  the  failure.  Inability,  or 
refusal  of  the  mayor  to  act,  the  president 
pro  tem.  shall  perform  the  duties  and  receive 
the  compensation  of  the  mayor,  embraces 
disqualification  or  disability  on  account  of  in- 
terest In  the  subject-matter  of  the  action. 
Riggins  V.  Richards,  77  S.  W.  946,  948,  97 
Tex.  229. 

In  a  personal  Injury  action,  an  instruc- 
tion that  the  jury,  in  assessing  damages, 
might  consider  the  bodily  and  mental  pain 
endured  by  the  Injured  party,  loss  of  time, 
and  inability  to  work  and  earn  money,  and 
her  diminished  capacity  for  labor,  etc.,  was 
not  erroneous  as  permitting  double  damages 
tdr  the  same  cause;  "Ijiabllity  to  work" 
meaning  the  total  susi^ension  of  the  power  to 
work,  and  "diminished  capacity  to  labor*' 
meaning  lessening,  without  totally  destroying, 
the  power  to  labor,  and  "inability"  meanlni^ 
without  ability,  and  "lessened  capacity*' 
meaning  that  partial  ability  remaina  Hous- 
ton &  T.  C.  B.  Co.  V.  MaxweU  (Tex.)  128  S-  W. 
160,  165. 

Under  a  trust  deed,  providing  that.  In 
case  of  the  trustee's  death,  inability,  or  re- 
fusal to  act  when  action  under  the  trast 
might  be  required,  the  legal  holder  of  tbe 
note  might  substitute  a  trustee  by  writing 
duly  acknowledged,  and  that  the  acts  of  such 
substituted  trustee,  including  his  power  to 
sell,  should  be  as  effectual  as  if  done  by  tlie 
first  trustee,  the  written  appointment  of  a 
substituted  trustee  need  not  state  any  reason 
for  bis  substitution;  and  the  'InablUty*'  of 
the  original  trustee  did  not  refer  only  to  his 
physical  or  mental  capacity,  but  also  to  his 
inability  to  act,  in  a  practical  sense,  resulting 
from  his  permanent  nonreaidence.  Webster 
V.  Kautz,  123  Pac.  189, 142,  22  Colo.  App.  111. 

INACCESSIBLE 

A  party  to  a  pending  case  Is  not, 
though  beyond  the  jurisdiction  of  the  court 
when  the  case  is  tried,  **inaccessible,*'  within 
the  meaning  of  section  5773  of  the  Civil  Code 
of  1910,  so  as  to  authorize  the  introduction  of 
his  testimony  delivered  on  a  former  trial  of 
the  case.  Crumm  v.  J.  P.  Allen  &  Co.,  75  S. 
E.  108,  109,  11  6a.  App.  203. 

A  witness  is  not  shown  to  be  "inaccessi- 
ble," within  the  meaning  of  Pen.  Code  1895, 
§  1001,  so  as  to  authorize  evidence  as  to  what 
was  the  testimony  of  such  witness  on  a  for- 
mer trial,  when  It  merely  appears  that  the 
witness  is  absent  from  the  county  and  when 
last  heard  from  was  within  the  limits  of  the 
state.  Taylor  v.  State,  55  S.  B.  474,  126  Ga. 
557  (citing  Plttman  v.  State,  17  S.  B.  850^ 
92  Ga.  280  [2]). 

There  was  no  error  In  the  refusal  to  ad- 
mit In  evidence  testimony  of  a  witness  for 
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the  defendant,  who  had  testified  tinder  oath, 
given  at  a  former  trial  of  the  cause,  which 
was  offered  on  the  gronnd  that  the  witness 
was  'Inaccessible/'  for  the  reason  that  he 
was  a  nonresident  of  the  county  where  the 
trial  was  had,  being  a  resident  of  an  adjoin- 
ing county.  The  word  "inaccessible,"  in  sec- 
tion 5773  of  the  Ciril  Code  of  1910,  means 
that  the  witness  whose  testimony  was  desired 
as  evidence  at  the  time  of  the  second  trial 
is  a  nonresident  of  the  state,  and  therefore 
beyond  the  jurisdiction  of  the  court  and  not 
subject  to  its  processes.  It  does  not  apply 
to  a  witness  who,  though  absent  from  the 
county  of  the  trial,  is  neyertheiess,  at  the 
time  of  the  trial,  a  resident  of  a  different 
county  in  the  same  state;  for,  wherever  he 
may  he  in  the  same  state,  the  process  of  the 
court  can  reach  him  and  compel  him  to  testi- 
fy by  interrogatories  or  depositions.  Brin- 
son  Ry.  Co.  v.  Beard,  76  S.  B.  76,  77,  11  Ga. 
App.  737. 

INADEQUACY 

INADEQUACY  OF  REMEDY  AT  LAW 

See  Adequate  Remedy. 

By  'inadequacy  of  .remedy  at  law"  is 
meant,  **not  that  it  fails  to  produce  the  money 
(that  is  a  very  usual  result  in  the  use  of  all 
remedies),  but  that  its  'nature  or  character 
is  not  fitted  or  adopted  to  the  end  in  view." 
Preston  v.  Sturgis  MiUing  Co.,  183  Fed.  1,  10. 
105  C.  O.  A.  293,  32  L.R.  A.  (N.  S.)  1020( 
(quoting  and  adopting  the  definition  in 
Thompson  y.  Allen  Co.,  6  Sup.  Ct  140,  115 
U.  S.  550,  29  L.  Ed.  472). 

INADEQUATE  APPLIANCES 

The  word  "inadequate,"  as  applied  to  ap- 
pliances, may  signify  insufficiency  or  lack  of 
"appliances."  Bryson»  v.  Gallo,  180  F.  70,  74, 
103  C.  C.  A.  424. 

INADEQUATE  PRICE 

By  the  term  "mere  inadequacy  of  price," 
In  the  rule  that  mere  inade(iuacy  of  price  is 
not  a  sufficient  ground  for  refusing  to  confirm 
or  vacating  an  execution  sale,  is  meant  simply 
an  inequality  in  value  between  the  subject- 
matter  and  the  price.  0*Dell  v.  Cox,  90  Pac. 
194,  196,  151  Cal.  70. 

A  mortgagor's  surviving  husband,  to  pro- 
tect his  interest  and  that  of  his  children„em- 
ployed  F.  to  bid  for  the  property  on  fore- 
closure. One  of  the  tracts  was  worth  $1,600, 
and  was  struck  down  to  B.  for  $610.  F.  im- 
mediately claimed  the  bid  was  ^is,  but  the  of- 
ficer making  the  sale  declined  to  recognize  it, 
and  returned  B.  as  the  purchaser.  The  hus- 
band thereupon  applied  to  set  the  sale  aside 
as  to  such  tract,  agreeing  on  a  resale  to  bid 
$1,600.  Held,  to  justify  vacation  of  the  sale 
for  mistake  and  "inadequacy  of  price,"  on 
condition  that  the  husband  ^ve  bond  to  bid 
$1,600,  pay  the  costs  of  thd  first  sale  and 
interest  on  the  purchaser's  deposit    Mont- 


dalr  Bldg.  &  Loan  Ass'n  v.  Farmer  (N.  J.) 
67  Atl.  852,  853  (citing  Porch  v.  Agnew  Co., 
57  Atl.  726,  66  N.  J.  Eq.  232). 

INADEQUATE  SERVICE 

Laws  1907,  p.  71,  §  12,  requires  every  rail- 
road  to  furnish  reasonably  adequate  service, 
equipment,  and  facilities;  and  Laws  1907,  p. 
86,  §  30,  provides  that  the  Railroad  Commis- 
sion is  authorized,  If  it  finds  any  service  in- 
adequate, to  direct  one  that  is  -  adequate. 
Held,  that  the  word  "adequate"  in  such  sec- 
tion did  not  presuppose  that  some  service  had 
existed,  but  was  applicable  to  a  case  where 
the  service  was  insufficient,  because  n^ver 
established;  and  hence  such  sections  con- 
ferred on  the  Railroad  Commission  power  to 
comi)el  a  railroad  corporation  to  install  new 
facilities.  Southern  Pac.  Co.  v.  Railroad 
Commission  of  Oregon,  119  Pac.  727,  729,  60 
Or.  400. 

INADVERTENCE 

"Inadvertence"  is  defined  as  the  quality 
of  being  inadvertent,  lack  of  heedful uess  or 
attentiveness;  inattention;  negligence;  an 
effect  of  inattention;  a  result  of  carelessness; 
an  oversight,  mistake  or  fault  from  negli- 
gence. Where  one  of  defendant's  attorneys 
had  requested  the  clerk  of  the  district  court 
to  inform  him  of  the  filing  of  the  remittitur 
from  the  Supreme  Court,  but  the  clerk  had 
failed  to  do  so,  and,  though  such  attorney 
met  plaintiff's  attorney  nearly  every  day,  he 
had  never  referred  to  the  filing  of  an  amended 
complaint  which  had  been  filed  after  recep- 
tion of  the  remittitur,  as  the  result  of  which 
Judgment  was  rendered  by  default  against 
defendant,  he  was  entitled  to  reUef  under 
a  Code  provision  authorizing  such  relief  from 
a  judgment  taken  against  defendant  through 
his  mistake,  inadvertence,  surprise,  or  excus- 
able neglect.  Greene  v.  Montana  Brewing 
Co.,  79  Pac.  693,  694,  32  Mont.  102. 

That  defendant  would  have  lost  his  posi- 
tion as  an  employ^  of  a  corporation  had  he 
attended  the  trial  of  an  action  against  him, 
which  he  knew  was  pending  for  trial,  and 
which  he  took  no  steps  to  prevent  being  tried 
in  his  absence,  was  not  ground  for  vacating 
a  judgment  entered  against  him  by  default  on 
the  ground  of  "inadvertence"  and  "excusable 
neglect."  Peterson  v.  Crosier,  81  Pac.  860, 
862,  29  Utah,  235. 

Where,  after  receiving  a  fare  from  a 
passenger,  a  street  car  conductor  again  de- 
manded his  fare,  denied  that  the  passenger 
had  paid,  and  obtained  a  second  fare  on 
threatening  to  eject  him  unless  he  paid  his 
"fare,"  the  second  fare  was  received  through 
"inadvertence  or  mistake  not  amounting  to 
gross  negligence,"  and  hence  the  passenger 
could  not  recover  penalty  under  Railroad 
Law,  §  39  (Laws  1890,  p.  1096,  c.  565),  pe- 
nalizing a  railroad  con>oration  asking  or  re- 
ceiving more  than  tlie  lawful  rate  of  fare 
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unless  the  orercharge  Is  made  tbrongb  'In- 
advertence or  mistake  not  amoi^nting  to  gross 
negligence."  Robinson  7.  International  Ry. 
Co.,  103  N.  Y.  Supp.  588,  589,  54  Misc.  Rep. 
163. 

Willfulness  distingmished 

An  Instruction  ttiat  willful  is  what  the 
word  implies  means  an  act  proceeding  from 
a  will,  done  of  a  purpose,  an  intention  to  do 
it;  that  the  difference  between  "inadvert- 
ence** and  "willfulness"  is  this:  If  you  send 
your  little  boy  .on  an  errand  for  you  and 
tell  him  to  feed  your  horse,  and  he  returns 
to  you,  and  you  say  to  him,  "Did  you  feed 
my  horse?"  and  he  says,  "No,"  and  you  say, 
**Why?"  and  he  says,  "I  forgot  it,"  this  is  an 
'^inadvertence" ;  but  suppose  he  said  to  you, 
"No,  I  did  not  feed  your  horse;  I  recalled 
the  fact  you  told  me  to  feed  your  horse, 
but  I  did  not  want  to  feed  him,"  this  is 
willfulness — is  not  erroneous.  Talbert  v. 
Oharleston  &  W.  C.  R.  Co.,  55  S.  E.  ISS,  139, 
75  S.  C.  136. 


rated,"  for  it  cannot  be  inferred  that  the 
Legislature  Intended  that  an  abbreviation 
would  sajfice  for  the  word  "Incorporated*" 
Commonwealth  v.  American  SnulT  Co.,  101 
S.  W.  364,  866,  125  Ky.  350. 

The  variance  between  the  name  of  a  cor- 
poration "li.  Rosenberg,  Incorporated "  and 
the  Indorsement  of  a  note,  "Louis  Rosen- 
berg, Inc.,"  is  harmless,  and  does  not  de- 
feat the  intention  of  the  officer  of  the  corpo- 
ration, indorsing  the  note  on  its  behalf,  to 
bind  it;  the  abbreviation  "Inc."  being  used 
instead  of  the  complete  word  "Incorporated." 
Van  Norden  Trust  Co.  v.  Rosenberg,  114  N. 
Y.  Supp.  1025,  1028,  62  Misa  Rep.  2S5. 


XNADVERTHNCE,       SURPRISE,       AND 
EXCUSABLE  NEGLECT 

Where  it  appears  that,  before  a  Judg- 
ment for  sale  of  land  for  delinquent  taxes, 
defendant  made  inquiry  as  to  the  amount  of 
a.ssessments  against  the  land,  and,  having 
then  paid  the  amount  she  was  informed  was 
delinquent,  she  gave  the  action  no  more  at- 
tention, but  that  judgment  was  afterward  tak- 
en, without  further  notice  to  her,  for  an 
amount  which  plaintiff  had  failed  to  include 
in  the  statement  given  her,  there  was  such 
'Inadvertence,  surprise,  and  excusable  neg- 
lect" as,  under  Bums'  Ann.  St.  1901,  §  399, 
entitled  defendant  to  relief  against  the  judg- 
ment Rlchcreek  v.  Russell,  72  N.  E.  617, 
618,  34  Ind.  App.  217. 

INADVERTENTLY 

The  word  "inadvertently"  is  a  derivative 
term,  derived  from  the  word  "inadvertence" 
or  'Inadvertency,"  and  means  lack  of  heed- 
fulness  or  inattentiveness;  negligence;  want 
of  care  or  circumspection.  Pein  v.  Miznerr, 
84  N.  E.  981,  983,  170  Ind.  659. 

INALIENABLE 

The  words  "alienable"  and  "inalienable," 
used  to  restrict  the  disposition  of  lands  tn 
the  Supplemental  Agreement  with  the  Chick- 
asaws   and   the   Choetaws,   by  Act   July   1, 

1902,  c.  13C2,  {§  12,  15,  16,  include  disposi- 
tion by  will.  Hayes  v.  Barrlnger,  168  Fed. 
221,  223,  93  C.  C.  A.  507. 

INC. 

A  corporation  painting  on  its  place  of 
business  its  corporate  name,  followed  by  the 
letters  "Inc.,"  does  not  comply  with  Ky.  St 

1903,  S  576,  providing  that  every  corporation 
doing  business  in  the  state  shall  paint  on 
its  place  of  business  its  corporate  name  and 


INCAPABLE 

See  Physically  incapable. 

The  phrases  "incompetent,"  "mentally  in- 
competent," and  'Incapable,"  as  used  in  ar- 
ticle 15,  c.  86,  §i  5485,  5486,  Comp.  Laws 
1909,  mean  any  person  who,  though  not  in- 
sane, is,  by  reason  of  old  age,  disease,  weak- 
ness of  mind,  or  from  any  other  cause,  un 
able,  unassisted,  to  properly  manage  and 
take  care  of  himself  or  bis  property,  and 
by  reason  thereof  would  be  likely  to  be  de- 
ceived or  imposed  upon  by  artful  or  design- 
ing persons.  Shelby  v.  Farve,  126  Pac  764, 
765,  33  OU.  651. 

Gen.  St  §  549,  providing  that  the  pro- 
bate court  shall  appoint  an  administrator  c 
t  a.  in  the  place  of  an  executor  who  is  **in- 
capable"  to  accept  the  trust,  does  not  em- 
power the  court  to  reject  an  executor  named 
in  the  will  on  the  ground  that  he  is  lacking 
in  honesty,  integrity,  and  business  experi- 
ence, the  purpose  of  the  section  being  only 
to  authorize  the  appointment  of  an  adminis- 
trator when  the  person  named  as  executor  is 
disqualified  by  law.  4^ppeal  of  Smith,  24  AtL 
273,  274,  61  Conn.  420,  16  L.  R.  A.  53a 

A  finding  of  the  probate  court  of  anotb- 
er  state,  authorized  to  declare  incompetency 
and  appoint  conservators,  that  a  person  has 
become  "incapable  of  managing  her  affairs 
by  reason  of  intemperance  and  mental  de- 
rangement" is  equivalent  to  a  finding  that 
such  person  "is  Incompetent  to  manage  her- 
self or  her  affairs"  in  consequence  of  lunacy, 
idiocy,  habitual  drunkenness,  or  Imbecility 
from  old  age,  or  loss  of  memory  or  under- 
standing, or  other  causes,  within  Codie  Cly, 
Proc.  N.  Y.  I  2326,  authorizing  the  appoint- 
ment of  a  foreign  committee.  In  re  Curtisa, 
119  N.  Y.  Supp.  556,  560,  134  App;  Div.  547 
(citing  In  re  Clark,  175  N.  Y.  139,  67  N.  £L 
212). 

INCAPACITY 

See  Emotional  Incapacity ;  Mental  Inca* 
pacity;  Permanent  Incapacity;  Total 
Incapacity. 

"Incapacity  to  sue"  exists  where  there 


immediately  thereunder  the  word  "Incorpo- '  ia  some  legal  disability,  such  as  infancy  or 


INCAPACITY 


1001 


INCEST 


lunacy,  or  a  want  of  title  in  tbe  plaintiff  to 
the  character  In  which  he  anes.  That  he 
may  not  be  the  real  party  In  interest,  or 
that  the  admitted  facts  may  not  authorize 
a  recovery,  does  not  detract  from  his  capaci- 
ty to  sue.  Homans  y.  New  York  Life  Ins. 
Co.,  106  N.  Y.  Snpp.  929,  930,  55  Misc.  Rep. 
574  (citing  Pom.  Code  Rem.  [3d  Ed.]  {  711; 
Ward  V.  Petrie,  51  N.  B.  1002,  157  N.  Y.  301, 
68  Am.  St.  Rep.  790). 

A  policy  for  tlie  payment  of  sick  bene- 
fits proyided  that  a  total  disability  to  con* 
stltate  a  claim  for  indemnity  for  sickness 
should  be  continuous,  complete,  and  total,  re- 
quiring absolute  necessary  confinement  to  the 
house  for  not  less  than  14  consecutive  days. 
During  a  portion  of  the  period  for  wfaica  in- 
sured claimed  benefits,  he  was  out  nearly  ev- 
ery day  by  advice  of  his  physician  wh^i  the 
weather  was  favorable,  and  he  was  not  ac- 
tually confined  to  his  bed  on  account  of  sick- 
ness during  that  time,  but  during  the  period 
he  was  not  able  to  perform  any  labor  or  pur- 
sue his  usual  calling.  Held,  that  insured 
was  Incapacitated  within  the  meaning  of  the 
policy  which  provided  for  the  payment  of 
benefits  to  insured  while  incapacitated  for 
performing  labor.  Jennings  v.  Brotherhood 
Ace  Co.,  96  Pac.  982,  984,  44  Colo.  68,  18 
L.  R.  A.  (N.  S.)  109,  130  Am.  St  Rep.  109. 

INCENDIARISM 

In  Walker  v.  London  ft  Provincial  Fire 
Ins.  Co.,  22  Irish  Law  Times,  84,  it  was  held 
that  the  word  '^incendiarism,**  as  used  in  a 
policy,  included  any  act  of  incendiarism, 
wherever  committed,  which  directly  caused 
the  loss  or  damage  sued  for.  Williamsburgh 
City  Fire  Ins.  Co.  of  Brooklyn  v.  Willard, 
164  Fed.  404,  407,  90  O.  0.  A.  392,  21  L.  R.  A. 
(N.  S.)  103. 

■ 

INCEPTION 

The  "inception  of  a  cause**  in  a  qourt.  In 
a  constitutional  sense  and  in  every  other 
sense,  is  the  first  step  or  proceeding  neces- 
sary to  be  taken  in  order  that  the  subsequent 
proceedings  may  follow.  The  lodging  qf  the 
papers  in  the  criminal  district  court,  no  mat- 
ter in  what  shape  those  papers  may  be,  pro- 
vided they  are  sujfflcient  to  seize  the  court 
of  the  subject-matter,  is  the  inception  of  the 
case.  State  v«  BoUero,  36  South.  754,  755, 
112  La.  860. 

A  note  made  payable  to  the  maker's  or- 
der, and  successively  indorsed  by  him  and  by 
a  firm  for  whose  accommodation  it  was  made, 
and  by  defendant,  and  after  a  few  days  was 
discounted  for  the  firm  by  plaintiff,  had  no 
"inception**  until  it  was  discounted,  because 
suit  could  not  have  been  maintained  on  it 
.  prior  to  that  time.  Simpson  v.  Hefter,  87  N. 
Y.  Supp.  243,  244,  42  Misa  Rep.  482. 


INCESSANTLY 

Continuously  aynonymous,  see  Continu- 
ously. 

INCEST 

"Incest"  Is  intercourse  between  people 
^related  within  the  degrees  prohibited.  Fear- 
now  V.  Jones,  126  Pac  1015, 1017,  84  OkL  694. 

"Incest**  Is  sexual  intercourse  between 
persons  so  nearly  related  that  marriage  be- 
tween them  would  be  unlawful.  McOaskill 
V.  State,  45  South.  843,  844,  55  Fla.  117; 
iState  V.  Tucker,  93  N.  E.  3,  174  Ind.  715, 
31  L.  R.  A.  (N.  S.)  772,  Ann.  Cas.  1913A, 
100. 

An  information  that  one  had  se^uial 
intercourse  with  his  daui^ter  sufflciaitiy 
states  the  crime  of  "incest,**  defined,  in  Pen. 
Code,  f  285,  as  the  commission  of  fornication 
or  adultery  by  persons  within  the  degrees  of 
consanguinity  within  which  marriages  are 
prohibited.  People  v.  Stratton,  76  Pac.  166^ 
167,  141  Cal.  604. 

The  statutory  definition  of  'Incest**  (Bal- 
llnger's  Ann.  Codes  &  St  Sl  7228,  7229)  is 
the  sexual  commerce  of  persons  related  with- 
in the  degrees  wherein  marriage  is  prohibit- 
ed "Persons  being  within  the  degrees  of 
consanguinity  or  affinity,  within  which  mar- 
riages are  prohibited  by  law,  who  intermar- 
ry with  each  other,  or  who  commit  fornica- 
tion or  adultery  with  each  other,  or  who  car- 
nally know  each  other,  shall  be  deemed 
guilty  of  the  crime  of  incest,  is  sufficient  and 
does  not  contravene  the  constitutional  pro- 
vision concerning  due  process  of  law,  because 
not  using  the  word  'knowingly,*  and  the 
word,  not  being  used  in  the  definition,  is 
not  necessary  to  an  indictment  thereunder.** 
State  V.  Glindemann,  75  Pac.  800,  801,  34 
Wash.  221,  101  Am.  St  Rep.  1001. 

Cr.  Code,  §  204,  which  declares  that  a 
father  who  shall  rudely  and  licentiously  co- 
habit with  his  own  daughter  shall  be  guilty 
of  **incest,*'  and  provides  a  punishment  there- 
for, is  valid  and  sufficient  in  form  and  sub- 
stance  to  create  the  offense  therein  describ- 
ed. Cordson  v.  State,  109  N.  W.  764,  765,  77 
Neb.  416. 

• 

The  crime  of  "incest**  may  be  committed 
with  a  female  who  has  not  arrived  at  puber- 
ty. Dixon  V.  State,  41  South.  734,  147  Ala. 
91,  119  Am.  St  Rep.  67,  10  Ann.  Cas.  957 
(citing  Butler  v.  State,  25  South.  1024,  120 
Ala.  668;  King  v.  State,  25  South.  178,  120 
Ala.  332). 

Under  Code,  §  4936,  declaring  intercourse 
with  a  daughter  "incest,**  it  Is  enough  to 
show  that  defendant  is  the  father  of  the 
female;  it  not  being  necessary  that  she  be 
legitimate.  State  v.  Goodsell,  116  N.  W.  605,. 
606»  138  Iowa,  504. 
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"'Incest,'  where  the  statates  have  not 
modified  its  meaning,  is  sexual  commerce, 
either  habitual  or  in  a  single  instance,  and 
either  under  a  form  of  marriage  or  without 
it,  between  two  persons  too  nearly  related 
in  consanguinity  or  affinity  to  be  entitled  to 
intermarry."  Under  Or.  Code  1896,  t  4889, 
which  defines  "incest"  as  the  intermarriage 
of  or  the  sexual  intercourse  between  per- 
sons within  the  degrees  of  consanguinity  or 
relationship  within  which  marriages  are  de- 
clared by  law  to  be  incestuous  and  void, 
with  knowledge  of  such  consanguinity  or 
relationship,  and  dv.  Code  1896,  §  2837, 
which  provides  that  "no  man  shall  marry  the 
daughter  of  his  wife,"  marriage  or  seXual  In- 
tercourse between  a  man  and  the  daughter 
of  his  deceased  wife  Is  Incestuous,  where 
there  is  living  issue  of  the  marriage,  which 
continues  the  affinity  between  the  husband 
and  the  wife's  blood  relations.  Tagert  v. 
State,  30  South.  293,  294,  143  Ala.  88,  111 
Am.  St  Rep.  17. 

The  word  "cohabit,"  as  used  in  the  stat- 
ute defining  the  crime  of  "Incest,"  means 
any  sexual  Intercourse,  whether  within  a 
common  dwelling  or  elsewhere,  between  per- 
sons not  married.  State  v.  Spurling,  40 
South.  167,  115  La.  789. 

The  marriage  or  cohabitation  of  first 
cousins  does  not  constitute  the  crime  of  **ln- 
cest,"  as  defined  and  denounced  by  Act  78, 
p.  101.  of  1884.  State  v.  Couvllllon,  42 
South.  431,  117  La.  935. 

A  man  having  carnal  intercourse  with  a 
daughter  of  his  half-sister  commits  "Incest" 
In  violation  of  Revlsal  1905,  §  3352,  defining 
the  crime  to  be  such  Intercourse  between 
**uncle  and  niece."  State  v.  Harris,  62  S. 
B.  1090,  149  N.  C.  513,  128  Am.  St  Rep.  669. 

Rape*  diflting^uifllied 

The  destructive  Ingredient  of  the  crime 
of  "Incest"  is  the  relationship  of  the  par- 
ties, while  tn  statutory  rape  the  youthful- 
ness  of  the  female  is  the  Important  element, 
and  the  evidence  necessary  to  convict  of 
incest  would  not  be  sufildent  to  convict  of 
statutory  rape;  and  hence  the  crimes,  though 
committed  by  the  same  act,  are  differetkt 
crimes.  State  v.  Learned,  85  Pac.  293,  294, 
13  Kan.  328. 

Under  Rev.  St  (  7019,  declaring  it  to  be 
incest  where  persons  nearer  of  kin  by  con- 
sanguinity or  affinity  than  cousins  having 
knowledge  of  their  relationship  commit  adul- 
tery or  fornication  together,  a  father  may 
be  convicted  of  incest  with  his  daughter  un- 
der 14  years  of  age,  though  his  offense  may 
have  been  rape  under  Rev.  St  6816.  Straub 
V.  State,  27  Ohio  Cir.  Ct  R.  50,  61. 

Consent  or  vse  of  foroe 

Under  Rev.  St  |  7019,  making  it  Incest 
for  persons  nearer  of  kin  by  consanguinity 
or  affinity  than  cousins  having  knowledge  of 


I  their  relationship  to  commit  adultery  or  for- 
nication together,  the  crime  may  be  commit- 
ted with  or  without  the  consent  of  the  wo- 
man. State  V.  Robinson,  93  N.  B.  623,  624, 
83  Ohio  St  136,  21  Ann.  Oas.  1255. 

Under  Klrby's  Dig.  $  1811,  providing 
that  persons  marrying  who  are  within  the 
degree  of  consanguinity  within  which  mar- 
riages are  declared  by  law  incestuous,  or 
who  shall  commit  adultery  or  fornication 
with  each  other,  shall  be  guilty  of  incest 
the  gravamen  of  the  crime  of  *'lncest"  is  un- 
lawful carnal  knowledge  because  of  con- 
sanguinity, and  where  the  i)arties  are  with- 
in the  prohibited  degrees,  the  male  may  be 
convicted,  though  he  accomplished  the  act 
without  the  consent  of  the  female  and  against 
her  will.    Gaston  v.  State^  128  S.  W.  1033, 

95  Ark.  233. 

Under  Rev.  St  1898,  $  4211,  declaring 
that  if  any  person  related  to  another  person 
within  the  fourth  degree  of  consanguinity 
shall  have  sexual  intercourse  with  such  other 
related  person  with  knowledge  of  the  rela- 
tionship the  person  so  offending  shall  be 
deemed  guilty  of  incest,  a  father  having  In- 
tercourse with  his  daughter  may  be  convict- 
ed of  incest,  though  the  daughter  did  not 
consent  and  the  intercourse  was  had  by 
force.  State  v.  Winslow,  85  Pac.  433,  435, 
30  Utah,  403,  8  Ann.  Cas.  908. 

The  crime  of  "Incest"  was  not  cognizable 
at  common  law  in  1805,  the  date  of  the  pas- 
sage of  the  act  adopting  the  common  law  of 
England  as  to  the  definition  of  crimes,  and 
hence,  to  determine  the  elements  of  incest 
we  must  look  to  the  statutes  of  this  state 
alone.  Act  78  of  1884,  p.  101,  provides: 
"Whoever  shall  hereafter  knowingly  inter- 
marry, or  cohabit  without  marriage,  being 
within  the  degrees  of  consanguinity  within 
which  marriage  is  prohibited  by  articles  94 
and  95  of  the  Civil  Code  of  the  state  of 
Louisiana,  shall  be  deemed  guilty  of  the 
crime  of  incest"  It  cannot  be  said  that  the 
word  "cohabit"  as  used  in  the  statutes,  is 
to  be  understood  as  retiulrlng  the  consent 
of  both  parties.  According  to  the  diction- 
aries and  the  decisions  of  the  courts,  the 
word  "cohabit"  means  "to  dwell  together  as 
husband  and  wife,"  thus  implying  a  relation 
based  on  the  consent  of  both  parties.  But 
in  the  construction  of  the  statute  above  re- 
ferred to,  the  word  **cohablt"  must  be  taken 
as  meaning  sexual  Intercourse,  and  to  con- 
stitute the  crime  of  incest  the  concurrence 
of  both  parties  is  not  essentlaL  State  v. 
Freddy,  41  South.  436,  437,  117  La.  121,  116 
Am.  St  Rep.  195  (citing  People  v.  Jenness» 
5  Mich.  305.  321;  De  Groat  v.  People,  39 
Mich.  124 ;  People  v.  Burwell,  63  N.  W.  986, 
106  Mich.  27;  People  v.  Skutt  56  N.  W.  11, 

96  Mich.  449 ;  State  v.  Ellis,  74  Mo.  385,  41 
Am.  Rep.  321 ;  State  v.  Eding,  141  Mo.  283, 
42  S.  W.  935;  State  v.  Jarvls,  26  Pac.  302, 
20  Or.  437,  23  Am.  St  Rep.  141;   Noble  ▼. 
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State,  22  Ohio  St.  545;  State  V.  Thomas,  4 
N.  W.  908,  53  Iowa,  214;  Baumer  v.  State, 
49  Ind.  544,  19  Am.  Rep.  691;  State  t.  Mar- 
kins,  95  Ind.  464,  48  Am.  Rep.  733 ;  State  v. 
Fritts,  2  S.  W.  256,  48  Ark.  66;  distinguish- 
ing Cannon  v.  United  States,  6  Sup.  Ct  278, 
116  U.  S.  65,  29  L.  Ed.  561). 

Under  the  statute  prohibiting  persons 
within  certain  degrees  of  consanguinity  from 
intermarrying  or  committing  adultery  or  for- 
nication with  each  other,  consent  of  the  fe- 
male is  not  an  essential  to  the  crime  of  ''in- 
cest." David  V.  People,  68  N.  E.  540,  541, 
204  111.  479. 

INCESTUOIT8 

"Adultery  or  fornication,  committed  by 
persons  who  are  prohibited  by  law  from  mar- 
rying on  account  of  being  related  within 
certain  degrees  of  consanguinity  or  affinity, 
is  incestuous."  Civ.  Code  1895,  §  2413,  pro- 
hibits the  marriage  of  a  man  with  his  step- 
daughter and  declares  such  a  marriage  to  be 
incestuous.  Llpham  v.  State,  53  S.  E.  817, 
125  Ga.  52,  ll4  Am.  St  Rep.  181,  5  Ann. 
Cas.  66. 

nfCESTUOUS  AI>in.TERY 

Penal  Code,  §  380,  follows  the  Levltlcal 
rule  (Leviticus  xviii,  17),  and  carnal  inter- 
course between  father  and  stepdaughter  Is 
not  only  prohibited,  but  those  engaged  in 
such  commerce  are  guilty  of  •'incestuous 
adultery*'  and  fornication,  or  Incestuous  adul- 
tery or  incestuous  fornication,  as  the  par- 
ties may  happen  to  be  married  or  single.  A 
conviction  of  adultery  and  fornication  can- 
not be  sustained  where  it  appears  that  the 
female,  with  whom  the  alleged  unlawful  sex- 
ual intercourse  Is  charged,  did-  not  consent 
thereto,  and  where  the  act  appears  to  have 
been  against  her  will.  The  crime  of  adul- 
tery and  "fornication  necessarily"  Involves 
the  idea  of  consent;  and  while  consent  in 
some  instances  may  be  procured  by  force  to 
a  certain  degree,  where  force  was  used  in 
the  inception  of  the  offense,  it  must  at  least 
be  shown  that  consent  was  finally  induced 
thereby.  Nephew  v.  State,  63  S.  B.  930,  931, 
932,  5  Ga.  App.  841. 

INCH 

See  Miner's  Inch;    Square  Inch  of  Wa- 
ter. 

An  "inch"  as  relating  to  water  measure 
is  estimated  on  the  basis  of  40  Inches  to 
one  "second  foot"  Hough  y.  Porter,  98  Pac 
1083, 1101,  51  Or.  318. 

In  a  suit  to  restrain  Interference  with  a 
pipe  line  used  to  carry  water  for  irrigation 
purposes,  a  finding  that  the  customary  flow 
through  such  pipe  was  "40  inches  of  water" 
was  not  fatally  defective  for  failure  to  speci- 
fy the  particular  standard  of  measurement, 
since  the  finding  would  be  construed  accord- 


ing to  the  customary  water  measurement  of 
the  locality.  Collins  v.  Gray,  86  Pac  983, 
984,  3  Cal.  App.  723. 

INCHMAREE  CLAUSE 

A  time  policy  of  marine  insurance  on  a 
new  lake  steamboat  contained  the  "Inchma- 
ree clause,"  providing  inter  alia:  "This  in- 
surance also  specially  to  cover  loss  of,  or 
damage  to,  the  hull  or  machinery,  ♦  ♦  ♦ 
through  any  latent  defect  in  the  machinery 
or  hull,  provided  such  loss  or  damage  has 
not  resulted  from  want  of  due  diligence  by 
the  owners."  This  clause  w^as  unknowli  in 
marine  insurance  policies  prior  to  the  deci- 
sion of  the  House  of  Lords  in  1887,  In  Insur- 
ance Co.  V.  Hamilton,  12  App.  Cas.  484.  The 
immediate  practical  consequence  of  this  de- 
cision in  England  was  the  invention  of  this 
special  clause,  subsequently  called  the  Inch- 
maree clause,  the  use  of  which  has  become 
universal  there  in  policies  on  steamers,  par- 
ticularly in  time  policies.  The  clause  was 
evidently  designed  to  cover  at  least  the  kind 
of  a  risk  which  was  regarded  by  the  House 
of  Lords  as  not  included  in  the  policy  in 
the  Inchmaree  Case.  Cleveland  &  B.  Transit 
Co.  V.  Ins.  Co.  of  North  America,  115  Fed. 
431,  434,  435,  436. 

INCHOATE 
nrcnsoATE  equitt 

A  pre-emption  right  Is  sometimes  called 
an  "inchoate  equity"^  or  right  to  call  for  a 
grant  In  compliance  with  the  statute.  N. 
CaroUna  Mln.  Co.  v.  Westfeldt,  151  Fed.  290. 
303  (citing  Janney  y.  Blackwell,  50  S.  B2. 
857,  138  N.  C.  439). 

INCHOATE  IHSTRimffENT 

Instruments  that  the  law  requires  to  be 
registered  are  said  to  be  "inchoate"  prior  to 
registration,  in  that  they  are  then  good  only 
between  the  parties  and  their  privies  and 
persons  having  notice  of  them.  Wilkins  v. 
McCorkle,  80  S.  W.  834,  837,  112  Tenn,  688. 

nfCHOATE  LAND  TITLE 

As  property,  see  Property. 

INCHOATE  LEGAL  TITLE 

Where  a  purchaser  complies  with  the 
provisions  of  the  law  for  the  disposition  of 
public  land,  pays  the  purchase  price,  and  re- 
ceives a  final  receipt  or  certificate  therefor, 
he  has  done  all  that  is  required  to  vest  the 
complete  title  in  him,  and  he  thereby  ac- 
quires a  title  of  which  he  cannot  be  deprived 
by  the  government  except  for  fraud  or  mis- 
take. He  may  sell  or  devise  the  same  at 
pleasure,  and  may  maintain  an  action  of 
ejectment  to  recover  its  possession.  In  short, 
he  has  the  substantial  and  beneficial  title,  or, 
as  some  of  the  books  say,  "the  inchoate  le- 
gal title."  Budd  v.  GalUer,  89  Pac.  638,  639, 
50  Or.  42. 
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nrOHOATE  RIGHT  OF  DOWEB 

At  common  law  the  "inchoate  right  of 
dower"  is  a  contingent  right,  the  value  of 
which  depends  wholly  upon  the  death  of  the 
husband.  Teckenbrock  y.  McLaughlin,  152 
S.  W.  38,  39,  246  Mo.  711, 

The  'Inchoate  right  of  dower"  is  not  a 
personal  claim  against  the  husband,  but  is  a 
right  that  may  ripen  into  an  estate  in  case 
he  dies  first,  and  hence  a  release  by  a  com- 
mon-law wife  of  all  demands  she  may  have 
against  her  husband  by  reason  of  past  rela- 
tions or  for  any  cause  whatever  does  not  re- 
lease her  dower  rights.  La  very  v.  Hutchin- 
son, 94  N.  B.  6,  9,  249  111.  86,  Ann.  Caa 
1912A«  74. 

As  Interest  la  propertx 

See  Interest  (In  Property). 

INCIDENT— INCIDENTAL 

The  word  "Incident"  is  used  both  sub- 
stantively and  adjectively  of  a  thing  which, 
either  usually  or  naturally  and  inseparably, 
depends  on,  appertains  to,  or  follows  another 
that  is  more  worthy.  For  example,  rent  .is 
usually  incident  to  a  reversion  (1  Hill,  R.  P. 
243),  while  the  right  of  alienation  Is  neces- 
sarily incident  to  a  fee  simple  at  common 
law,  and  cannot  be  separated  by  a  grant  (1 
Washb.  R.  P.  54).  So  a  court  baron  is  in- 
separably Incident  to  a  manor,  in  England 
(Kitch.  36;  Ck).  Utt.  151).  "All  nominate 
<!ontracts  and  all  estates  known  to  common 
law  have  certain  incidents  which  they  draw 
with  them  and  which  it  is  not  necessary  to 
reserve  in  words.  So  the  costs  incurred  In  a 
legal  proceeding  arc  snid  to  be  Incidental 
thereto."  Commonwealth  v.  Wampler,  51  S. 
B.  737,  738,  104  Va.  337.  1  L.  R.  A.  (N.  S.) 
148,  113  Am.  St  Rep.  1039,  7  Ann.  Oas.  422 
<quoting  and  adopting  definition  in  1  Bouv. 
Law  Diet  [Rawle's  Rev.]  1006). 

The  word  ''incidents,"  In  an  instruction 
that  the  jury  may  take  into  consideration 
any  testimony  tending  to  show  defendant's 
flight  or  concealment  and  other  incidents, 
means  circumstances.  State  y.  Paisley,  92 
Paa  566,  571,  36  Mont  237. 

Under  PoL  Gode,  |  2631,  providing  that 
by  taking  and  accepting  land  for  a  highway 
the  public  acquire  only  the  right  of  way  and 
"the  incidents  necessary  to  enjoying  and 
maintaining  it"  the  county  has  no  right  to 
t>ore  wells  in  the  highway  and  use  the  sub- 
terranean water  for  sprinkling  it  Wright 
v.  AusUn,  76  Pac.  1023,  1024, 143  Cal.  236,  65 
L.  R.  A.  949,  101  Am.  St  Rep.  97. 

Civ.  Code,  S  1504,  providing  that  "an  of- 
fer of  payment  ♦  ♦  ♦  stops  the  running 
of  interest  on  the  obligation,  and  has  the 
same  effect  upon  all  its  incidents  as  a  per- 
formance thereof,"  has  no  application  to  a 
tender  under  a  decree  allowing  Judgment 
debtors  to  redeem  their  property  within  a 


specified  time  upon  specified  conditions,  since 
the  decree,  being  a  mere  option  to  redeem, 
imposed  no  "obligation"  upon  them,  and  nei* 
ther  the  tiUe  to  the  land  nor  its  possession 
was  an  "incident"  to  apy  obligation  within 
the  meaning  of  the  section.  Bunting  v*  Has- 
kell, 93  Pac.  110,  112,  152  CaL  426. 


t*. 


'An  Incident'  to  one  subject  cannot  be 
presumed,  by  the  very  name  of  such  an  ind* 
dent,  to  be  intended  to  apply  to  a  subject 
totally  different"  Penhallow  y.  Doane,  3 
Dall.  64, 107, 1  L.  Ed.  507. 

The  right  given  by  Laws  1897,  p.  313,  c 
384,  §  30,  to  sue  the  directors  personally  for 
the  debts  of  the  corporation,  where  the  an- 
nual report  required  by  such  section  is  not 
filed,  passes  as  an  "incident  to  the  debt"  to 
an  assignee  thereof  during  the  lifetime  of 
the  creditor,  or  to  a  receiver  appointed  for 
the  creditor  in  supplementary  proceedings 
against  him.  Boynton  v.  Sprague,  91  N.  Y. 
Supp.  839,  840,  100  App.  Div.  443. 

A  right  of  way  for  an  irrigation  <litch, 
and  the  right  to  receive  water  from  or  dis- 
charge the  same  on  land,  constitute  ease>- 
ments  which  may  attach  to  other  lands 
as  "incidents"  or  appurtenances.  Jones  y. 
Deardorff,  87  Pac  213,  215,  4  Cal.  App,  18. 

INOIBEirTAI.  BAICAGES 

"Incidental  damages"  awarded  in  pro- 
ceedings to  condemn  land  for  a  railroad  right 
of  way  are  those  which  result  to  the  owner 
of  the  land  from  such  inconvenience  as  re- 
sults to  him  from  the  taking  of  his  land  and 
its  use  by  the  railroad  company.  A  charge 
that  the  owner  should  be  allowed  as  direct 
damages  the  fair  value  of  the  land  taken, 
considering  it  in  relation  to  the  entire  tract 
and  such  other  damages  as  directly  result  to 
the  remainder  of  the  tract  and  improve- 
ments, if  any,  not  exceeding  in  all  the  differ- 
ence between  the  actual  value  of  the  land 
immediately  before  and  its  actual  value  Im- 
mediately after  the  taking,  and  authorizing 
the  Jury  to  find  for  the  owner  such  "inciden- 
tal damages"  as  result  to  the  remainder  of 
the  land  by  the  building  and  operating  of 
the  railroad  in  a  prudent  manner,  less  what- 
ever sum  is  the  value  of  the  advantage  ac- 
cruing from  the  building  of  the  road,  is 
proper.  Chicago,  St  L.  &  N.  O.  R.  Co.  y. 
Rottgering  (Ky.)  83  S.  W.  584,  587. 

IHCIDENTAI.  POWER 

An  "incidental  power"  of  a  corporation 
"is  one  that  is  directly  and  immediately  ap- 
propriate to  the  execution  of  the  specific 
power  granted,  and  not  one  that  has  only  a 
slight  or  remote  relation  to  it"  Western 
Maryland  R.  Co.  v.  Blue  Ridge  Hotel  Co.,  62 
Atl.  351,  353,  102  Md.  307,  2  L.  R.  A.  (N.  S.) 
887,  111  Am.  St  Rep.  362. 

An  'Incidental  power"  of  a  corporation 
is  one  that  is  directly  and  immediately  ap- 
propriate to  the  execution  of  the  specific  pow- 
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er  granted,  thotigb  not  necessarily  Indispen- 
sable to  It,  and  not  one  that  has  a  slight  or 
remote  relation  to  it  Alton  Mfg.  Co.  v. 
Garrett  BlbUcal  Institute,  90  N.  B.  704,  705, 
243  111.  208. 

An  "incidental  power*'  exists  only  for 
the  purpose  of  enabling  a  corporation  to  car- 
ry out  the  powers  expressly  granted  to  it 
(that  Is  to  say,  the  powers  necessary  to  ac- 
complish the  purposes  of  its  existence),  and 
can  in  no  case  avail  to  enlarge  the  express 
powers,  and  thereby  warrant  it  to  devote  Its 
efforts  or  capital  to  other  purposes  than  such 
as  its  charter  expressly  authorizes  or  to  en- 
gage In  collateral  enterprises  not  directly  but 
only  remotely  connected  with  Its  specific  cor- 
porate purposes.  Victor  v.  Louise  Cotton 
Mills,  61  S.  E.  648,  660,  148  N.  O.  107,  16  L. 
R.  A.  (N.  S.)  1020,  16  Ann.  Cas.  291  (quoting 
10  Cyc.  p.  1096). 

Implied  powers  of  corporations  presump- 
tively exist  only  to  the  extent  that  may  be 
necessary  to  enable  them  to  carry  out  the 
express  powers  granted  and  to  accomplish  the 
purpose  of  their  creation,  and  an  "incidental 
power**  may  be  defined  to  be  one  that  may  be 
Immediately  appropriate  to  the  execution  of 
the  specific  power  granted,  and  not  one  that 
has  some  slight  or  remote  relation  to  it. 
Robert  Gair  Co.  v.  Columbia  Rice  Packing 
Co.,  50  South.  8,  9,  11,  124  La.  193  (quoting 
and  adopting  definition  in  State  ex  rel.  Jack- 
son V.  Newman,  25  South.  410,  51  La.  Ann. 
837,  72  Am.  St  Rep.  476). 

INCLOSE 

While  It  seems  that,  where  a  factory  act 
requires  that  elevators  should  be  "inclosed 
or  secured,*'  force  may  be  given  to  both 
words,  as  to  Inclose  it  might  not  always  make 
it  secure  and  other  precautions  might  be  nec- 
essary, yet,  the  legislative  intent  being  to 
protect  the  lives  of  employ^,  an  **inclosure** 
will  not  be  considered  as  complying  with  the 
statute  unless  it  makes  the  elevator  "secure** 
from  danger;  and  an  instruction  using  the 
term  'inclosed  and  secure,**  instead  of  "In- 
closed or  secure,**  will  not  be  held  erroneous. 
Fowler  Packing  Co.  v.  Enzenperger,  94  Pac. 
996,  998,  77  Kan.  406,  15  L.  R.  A.  (N.  S.)  784. 

The  terms  "Inclosed  or  cultivated  fields 
or  unlnclosed  lands,'*  as  used  in  Rev.  St. 
1899,  f  1105,  requiring  railroads  t^  maintain 
fencea  at  such  places,  "have  by  construction 
attained  the  settled  meaning  of  having  ap- 
plication only  to  such  territory  as  is  outside 
of  the  towns,  or,  in  other  words,  rural  dis- 
tricts. ♦  ♦  ♦  It  is  well  settled  that  raU- 
roads  are  not  required,  because  the  statute 
by  its  phraseology  excludes,  and  they  are 
not  permitted,  to  fence  inside  incorporated 
towns,  where  streets  and  alleys  cross  the 
road,  or  inside  of  towns  not  incorporated, 
which  are  platted,  and  streets  dedicated  to 
public  use  cross  the  road,  because  to  fence 


at  such  places  would  obstruct  public  streets 
and  work  a  nuisance.  This  exemption  from 
fencing  is  in  favor  of  the  public  which  use 
and  occupy  the  streets.  It  is  also  well  set- 
tled that  the  roads  are  not  required  to  fence 
at  their  depots  or  stations  such  portion  of 
the  road  as  is  necessary  to  remain  open  for 
the  transaction'  of  business  with  the  public 
and  the  reception  and  discharge  of  freight 
and  passengers.**  Acord  v.  St  Louis  S.  W. 
Ry.  Co.,  87  S.  W.  537,  540,  113  Mo.  App.  84. 

In  enacting  Rev.  Codes,  §  2815,  providing 
that  "every  railroad  company  operating  any 
steam  or  electric  railroad  in  this  state  shall 
maintain  lawful '  fences  not  less  than  four 
feet  high  on  each  side  of  Its  road  where 
the  same  passes  through,  along,  or  adjoining 
^inclosed  or  cultivated  fields  or  Inclosed 
lands,***  "the  Legislature  clearly  had  in 
mind  rural  or  country  districts  where  the 
railroad  runs  through,  along,  or  adjoining 
inclosed  or  cultivated  fields  or  Inclosed  lands, 
and  did  not  Intend  to  make  such  section  ap- 
ply to  municipalities  or  towns,  whether  in- 
corporated or  not,  unless  such  town  was  so 
extended  as  to  include  fields  or  Inclosed 
lands  othej  than  town  lots,  or  to  a  railroad 
passing  along  or  in  front  of  town  lots  or  in- 
closed lots  used  for  residence  purposes  only.*' 
That  section  did  not  require  a  railroad  com- 
pany to  fence  Its  road  where  the  same  runs 
through  a  narrow  canyon  with  a  public  trav- 
eled road  occupying  almost  the  entire  space 
between  the  ends  of  the  ties  and  the  foot  of 
a  precipitous  mountain  on  one  side  of  the 
track  and  residences  and  stores  occupying 
almost  the  entire  space  between  the  ends  of 
the  ties  and  the  foot  of  a  precipitous  moun- 
tain on  the  other  side,  and  there  are  no 
cultivated  fields  or  inclosed  lands  through, 
along,  or  adjoining  which  such  road  runs. 
Bemardl  v.  Northern  Pac.  R.  Co.,  108  Pac. 
542,  543,  18  Idaho,  76,  27  L.  R.  A.  (N.  S.)  796. 

IKCIiOSED  I.AND 

The  term  "owner  of  inclosed  lands**  Is 
satisfied  only-  where  land  is  surrounded  by 
a  substantial  fence  or  its  equivalent,  separat- 
ing the  premises  from  outside  territory.  St 
1898,  (§  1810,  1813,  requiring  a  railroad  oper- 
ating over  Inclosed  lands  to  construct  farm 
crossings,  and  providing  that  on  its  failure 
to  do  so  the  owner  or  occupant  may  recover 
a  penalty  therefor,  applies  only  to  land  own- 
ed by  the  person  or  occupant  entitled  to  the 
farm  crossing,  shut  in  on  all  sides  from  all 
other  land  by  a  fence  or  barrier  for  the 
protection  of  the  premises  against  encroatih* 
ment  from  without  and  restraint  from  with- 
in. Miller  V.  Chicago  &  N.  W.  R.  Co.,  118 
N.  W.  884,  387,  133  Wis.  183. 

Every  man*s  land  Is,  in  the  eye.  of  the 
law,  "inclosed**  by  a  visible  and  material 
fence,  or  by  an  ideal,  invisible  boundary,  and 
in  either  case  every  entry  or  breach  con- 
stitutes a  trespass  carrying  with  it  some 
damages  for  which  comp^isation  may  be  oh- 
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tained  by  action.  Wood  t.  Snider,  79  N.  B. 
858,  859,  187  N.  Y.  28,  12  L.  R.  A.  (N.  S.)  912 
(citing  2  Waterman,  Trespass,  §  873). 

In  order  that  land  shall  be  "inclosed," 
within  the  meaning  of  V.  S.  4626,  it  must  be 
surrounded  by  visible  objects,  natural  or 
artificial,  and  an  imaginary  boundary  is  not 
enough.  It  is  not  sufficient  that  the  locus 
In  quo  and  an  adjoining  parcel  of  land,  taken 
together  as  one  tract,  are  inclosed.  Payne  v. 
Gould,  52  Atl.  421,  74  Vt.  208. 

A  tract  of  tldeland,  bounded  on  one  side 
by  the  shore,  along  which  run  railroad  tracks 
owned  by  the  owner  of  the  tract,  and  lying 
between  a  training  wall  built  by  the  United 
States  for  the  improvement '  of  navigation, 
and  a  mole  built  out  to  deep  water  In  a  bay 
for  the  passage  of  railroad  trains,  with  the 
fourth  side  open  to  the  bay.  Is  not  "inclosed," 
within  Code  Civ.  Proc.  Cal.  §  323,  so  as  to  be 
deemed  in  the  actual  possession  and  oc- 
cupancy of  the  owner  under  said  section. 
Western  Pac.  Ry.  Co.  v.  Southern  Pac.  Co., 
151  Fed.  376,  395,  80  C.  C.  A.  606. 

A  charge  in  trespass  to  try  title,  that  on 
defendant's  plea  of  a  five-year  limitation  he 
could  not  recover  the  land,  unless  it  had 
been  **inclosed"  within  the  lines  prescribed 
by  his  deed,  that  the  mere  fencing  and  tak- 
ing possession  of  the  land,  without  a  deed 
which  included  it,  was  Insufficient,  was  not 
erroneous,  since  by  the  term  "inclosed"  the 
court  meant  that  the  land  must  be  Included 
within  the  lines  of  his  deed.  Dean  v.  Furrh 
(Tex.)  143  S.  W.  343,  345. 

INCLOSED  PREMISES 

Where  chickens  were  taken  from  a  coop 
in  a  wagon  standing  within  an  inclosed  barn- 
yard, they  were  taken  from  "Inclosed  prem- 
ises," within  Acts  30th  Gen.  Assem.  p.  122, 
c.  133,  providing  punishment  for  larceny  from 
Inclosed  premises.  State  v.  Norman,  113  N. 
W.  340,  342,  135  Iowa,  483. 

INCLOSURE 

See   Cultivated    Inclosure;     Substantial 

Inclosure;  Unlawful  Inclosure. 
Such  inclosure,  see  Such. 

In  an  action  under  Code  1907,  f  6037,  for 
statutory  penalty  for  destruction  of  fruit 
trees  inclosed  on  premises,  a  general  charge 
for  defendant  because  there  was  no  proof 
that  the  trees  were  removed  from  an  In- 
closure was  properly  refused;  it  appearing 
that  the  trees  were  taken  from  a  yard  and 
orchard,  which  showed  prima  fade  an  in- 
closure; "orchard"  being  defined  by  Webster 
as  meaning,  among  other  things,  "an  in- 
closure containing  fruit  trees,"  etc.,  and  the 
word  "yard"  meaning  by  common  acceptance 
an  "inclosure."  Wright  v.  Sample,  50  South, 
268,  102  Ala.  222. 

The  word  "inclosure,"  as  used  in  the  act 
of  1797  (Slade's  St.  1824,  p.  450,  §  3;  R.  S. 
1839,  p.  412,  f  4),  relating  to  impounding,  im- 


ports land  Inclosed  by  something  more  than 
the  imaginary  boundary  line,  that  there 
should  be  some  visible,  tangible  obstruction, 
such  as  a  fence,  hedge,  ditch,  or  something 
equivalent,  for  the  protection  of  the  prem- 
ises against  encroachment  by  cattle.  Porter 
V.  Aldrtch,  39  Vt.  326,  332. 

Where  defendant  and  plaintiff  disagreed 
as  to  the  division  line  between  their  adjoin- 
ing lands,  and  defendant  built  a  fence  on  his 
own  land,  extending  it  outward  at  each  end 
so  as  to  Join  plaintiff's  fence  at  the  sides, 
and  plaintiff  had  a  fence  for  a  part  of  the 
distance  only  on  or  near  the  division  line, 
plaintiff  did  not  have  an  inclosure,  and  was 
not  entitled  to  recover  under  Rev.  St.  1899, 
§  4373,  providing  a  penalty  for  voluntarily 
throwing  down  any  fences  and  leaving  the 
same  dow^n,  other  than  leading  into  one's 
own  inclosure.  Sperry  v.  Kurd,  109  S.  W.  76, 
130  Mo.  App.  495. 

Fenoe  required 

"The  term  Enclosure/  as  regards  land, 
means  a  tract  of  land  surrounded  by  an  actu- 
al fence.  That,  of  course,  does  not  meau 
necessarily  a  lawful  fence,  within  the  mean- 
ing of  the  statute,  nor  as  to  all  situations  a 
fence  strictly  so  called,  but,  as  said  in  many 
cases,  a  fence  or  something  equivalent  for 
protection  of  the  preiifises  from  without  and 
restraint  from  within."  Miller  v.  Chicago 
&  N.  W.  R.  Co.,  113  N.  W.  384,  388,  133  Wis. 
183. 

In  prosecution  for  cutting  shrubs  within 
the  inclosure  of  a  place  of  burial,  where  it 
appears  that  one  string  was  gone  from  the 
graveyard  fence,  and  that  it  was  broken 
down  in  other  places,  it  is  error  to  refuse  to 
instruct  that  the  word  "inclosure"  means  the 
act  of  inclosing,  the  separating  of  land  from 
common  ground  into  distinct  possession  by  a 
fence;  and  if  the  jury  have  a  reasonable 
doubt  as  to  whether  the  graveyard  was  an 
inclosure,  as  thus  defined,  they  should  acquit. 
Such  instruction  embodies  a  correct  and  per- 
tinent definition  of  "Inclosure."  Bird  v. 
State,  79  S.  W.  25,  26,  46  Tex.  Cr.  R.  135. 

The  word  "Inclosure,"  as  used  in  Pub. 
St.  1906,  §  5564,  providing  that  a  person  may 
impound  a  beast  found  in  his  inclosure  doing 
damage,  means  not  that  the  land  is  fenced 
but  only  that  it  is  occupied.  Davis  v.  Mudg- 
ett,  69  Atl.  762,  763,  81  Vt.  252  (citing  Por- 
ter V.  Aldrich,  39  Vt  326;  Keith  v.  Bradford, 
39  Vt.  34). 

INCLUDE 

See  Between  and  Including;  Necessarily 
Included ;  Up  to  and  Including. 

The  word  "Including,"  according  to  com- 
mon usage,  is  susceptible  of  different  shades 
of  meaning.  It  may  be  used  in  the  sense 
to  comprise  or  embrace;  to  confine  or  to 
contain;  to  express  the  idea  that  a- thing  in 
question  constitutes  a  part  only  of  the  con- 
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tents  of  some  other  tblng;  as  a  word  of  en- 
largement, and  ordinarily  Implying  that 
something  else  has  been  given  beyond  the 
general  language  which  precedes  it;  to  add 
to  the  general  clause  a  species  which  does 
not  naturally  belong  to  it  It  is  frequently 
used  as  the  equivalent  of  "also.'*  State  v. 
Montello  Salt  Co.,  08  Pac  549,  551,  84  Utah, 
458. 

The  word  ••including"  is  the  participial 
form  of  the  verb  •^include,"  which  by  Web- 
ster's Dictionary  is  defined  in  its  primary 
sense  to  mean  to  confine  within,  to  hold,  to 
contain,  to  shut  up,  to  Inclose;  by  the  Cen- 
tury Dictionary,  to  comprise  as  a  part  The 
word  has  also  been  defined  as  having  an  ac- 
cumulative sense  and  as  classing  that  which 
follows  with  that  which  has  gone  before. 
Maben  v.  Rosser,  103  Pac.  674,  676,  24  Okl. 
588. 

"Include"  is  defined  by  the  Century  Dic- 
tionary as  (1)  "to  confine  within  something; 
hold  as  in  an  inclosure;  inclose;  contain." 
(2)  "To  comprise  as  a  part,  or  as  something 
incident  or  pertinent;  comprehend;  take  in; 
as  the  greater  includes  the  less.  Montello 
Salt  Co.  V.  Utah,  31  Sup.  Ct  706,  708,  221 
U.  S.  452, 55  L.  Ed.  810,  Ann.  Cas.  1912D,  683. 

"It  has  been  said  that  the  word  'includ- 
ing' means  moreover,  or  as  well  as;  but  if 
this  was  the  meaning  of  the  Legislature  it 
was  a  very  embarrassing  mode  of  expressing 
the  idea."  United  States  v.  Betsy,  4  Cranch, 
443,  452,  2  L.  Ed.  673. 

The  name  "Independent  Democratic 
Party"  includes  that  of  "Democratic  Party," 
within  Election  Law  (Laws  1896,  p.  925,  c. 
909,  §  57),  providing  that  the  name  which 
shall  be  designated  as  the  political  name  in 
a  certificate  of  independent  nomination  shall 
not  "include"  the  name  of  any  organized  po- 
litical party.  In  re  Carr,  88  N.  Y.  Supp.  107, 
94  App.  Div.  493. 

In  the  definition  of  words  and  terms  in 
Bankr.  Act  July  1,  1898,  c.  541,  §  la,  a  pro- 
vision that  a  word  shall  "include"  a  certain 
thing  does  not  exclude  other  meanings.  In 
re  Harper,  175  Fed.  412,  423. 

Under  a  devise  by  which  testator  gave 
to  his  wife  "a  lifetime  interest  in  the  house 
and  land  where  we  now  live,  including  the 
furniture  therein,"  the  word  "including" 
does  not  mean  that  the  gift  of  the  furniture 
is  "included"  in  the  terms  of  the  life  estate 
but  merely  that  it  was  included  in  the  prop- 
erty that  testator  designed  that  his  wife 
should  have.  Wallace  v.  Phipps,  1  Tenn.  Ch. 
App.  326,  332. 

Pub.  Acts  1895,  No.  95,  provided  for  the 
compulsory  education  of  children  between 
the  ages  of  8  and  14  years,  and  in  cities  be- 
tween the  ages  of  7  and  16  years.  Pub.  Acts 
1901,  No.  88,  provided  for  such  education  be- 
tween the  ages  of  8  and  15,  and  in  cities  be- 
tween 7  and  15.  Acts  1905,  No.  200,  provided 
for  such  education  of  children  between  and 


including  the  ages  of  7  and  15  years.  Held, 
that  the  latter  statute  does  not  apply  to  chil- 
dren during  the  fifteenth  year  and  until  they 
become  16,  as  the  word  "including"  hcus  no 
force  to  extend  that  limit  beyond  the  time 
specifically  designated.  Jackson  v.  Mason, 
108  N.  W.  697,  698,  145  Mich.  338. 

A  live  stock  shipping  contract  contained 
a  stipulation  that,  as  a  condition  precedent 
to  his  right  to  recover  for  any  loss  or  injury 
to  the  cattle,  resulting  from  the  carrier's  neg- 
ligence, including  delays,  the  shipper  should 
give  notice  in  writing  before  the  cattle  were 
removed  from  pens  at  destination.  Held, 
that  the  words  "including  delays"  cannot  be 
regarded  as  having  reference  to  a  loss  re- 
sulting from  a  decline  in  the  market  occa- 
sioned by  the  carrier's  negligent  delay  in 
transportation.  Missouri,  K.  &  T.  Ry.  Co.  v. 
Fry,  87  Pac  754,  755,  74  Kan.  546. 

As  In  addition  to  and  also 

The  words  "including  costs"  in  a  verdict, 
where  the  jury  find  for  plaintiffs  $15,  "in- 
eluding  costs,"  may  either  be  treated  as  a 
surplusage,  or  the  word  "including"  may  be 
Interpreted  as  meaning  "and,"  which  is  more 
probably  the  intent  of  the  jury,  and  the  ver- 
dict is  not  void  for  uncertainty,  as  the  por- 
tion of  the  verdict  which  attempts  to  award 
costs  will  be  rejected  as  surplusage  and  will 
not  affect  the  residue.  Southern  R.  Co.  v.  Ol- 
iver &  Morrow,  58  S.  B.  244,  245,  1  Ga.  App. 
734. 

Enabling  Act  Utah  (Act  Cong.  July  16, 
1894,  c.  138,  28  Stat  109)  §  8,  granted  to  the 
state  public  lands  to  the  extent  of  two  town- 
ships to  be  reserved  for  the  state  university, 
and  in  addition  110,000  acres  to  be  selected 
and  located  as  provided,  and  "including"  all 
the  saline  lands  in  said  state,  for  the  use  of 
the  university.  Held,  the  word  "and"  before 
"including"  was  used  to  express  the  relation 
of  addition,  and  the  word  "including"  was 
used  in  the  sense  of  "also,"  so  that  the  state 
was  entitled  to  all  the  saline  land,  without 
selection,  in  addition  to  the  110,000  acres  to 
be  selected  and  located.  State  v.  Montello 
Salt  Co.,  98  Pac.  549,  551,  34  Utah,  458. 

The  word  "including"  may  have  the  sense 
of  addition,  and  of  the  word  "also,"  or  may 
merely  specify  particularly  that  which  be- 
longs to  the  genus.  It  is  the  participle  of  the 
word  "include"  which  the  Century  Diction- 
ary defines  as  "to  confine  within  something ; 
hold  as  in  an  inclosure;  Inclose;  contain;" 
"to  comprise  as  a  part,  or  as  something  in- 
cident or  pertinent;  comprehend;  take  in; 
as,  the  greater  includes  the  less;  ♦  ♦  ♦ 
the  Roman  Empire  Included  many  nations." 
Act  Cong.  >June  16,  1894,  §  8,  granting  to  the 
state  of  Utah  certain  lands  to  the  extent  of 
two  townships  in  quantity,  and  in  addition 
110,000  acres,  to  be  selected,  "and  ^including' 
all  the  saline  lands  in  said  state,"  grants 
only  such  saline  lands  as  should  be  selected 
as  a  part  of  the  other  lands  granted  and  not 
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Specifically  located.  Montello  Salt  Co.  y. 
State  oX  Utah,  31  Sup.  Ct.  706,  708,  221  U.  8. 
452;  56  L.  Ed.  810,  Ann.  Gas.  1912D,  633 
(citing  Hiller  v.  United  States,  46  G.  C.  A. 
229, 106  Fed.  73,  74). 

In  '^diamonds  •  •  •  not  advanced, 
•  ♦  ♦  including  miners*  diamonds,"  in 
Tariff  Act  July  24,  1897,  c.  11,  |  2,  Free  List, 
par.  546,  'Including"  is  used  as  a  word  of  ad- 
dition, rather  than  of  specification.  SuUlvan 
Machinery  Ck>.  y.  United  States,  168  Fed.  661, 
662. 

In  construing  the  provision  in  paragraph 
699,  Tariff  Act  July  24,  1897,  c.  11,  S  2,  Free 
List,  30  Stat  202,  for  *'round  unmanufactur- 
ed timber  including  pulp  woods,"  held,  that 
the  pulp  wood  subjected  to  the  rossing  pro- 
cess, whereby  the  bark,  skin,  and  rough  plac- 
es are  removed,  is  not  manufactured  in  any 
true  sense;  also  that  it  is  not  necessary  that 
the  "pulp  woods"  should  be  "round  unmanu- 
factured timber,"  '^including"  being  used  as 
equivalent  to  "also."  United  States  v.  Pierce, 
147  Fed.  199,  77  C.  C.  A.  425  (citing  Hiller 
v.  United  States,  106  Fed.  73.  74,  45  C.  C.  A. 
229). 

Etnlmioe  ■jriicn&ymoiu 

Under  3  Mills'  Ann.  St  Bev.  Supp.  ( 
4389a,  authorizing  the  city  council  to  annex 
by  ordinance  any  tract  adjoining  any  first- 
class  dty,  but  not  within  its  limits,  if  it  has 
been  platted,  or  whenever  any  tract  is  includ- 
ed or  embraced  within  corporate  limits,  but 
has  not  been  made  a  part  of  the  city,  the 
boundary  line  must  be  unbroken  and  sepa- 
rate property  within  from  that  without  at 
every  point,  and,  when  property  Is  excluded 
from  its  limits  by  its  boundary  line,  it  Is  not 
'Included"  or  "embraced"  within  the  city 
within  the  statute,  so  as  to  authorize  annexa- 
tion; those  words  being  synonymous.  City  of 
Pueblo  V.  Stanton,  102  Pac.  612,  614,  46  Colo. 
623. 

As  word  of  limitation 

Qv.  Code,  §  1113,  provides  that  the  use 
of  the  word  "grant"  in  a  conveyance  shall 
imply  a  covenant  that  the  estate  is  free  from 
incumbrances,  at  the  time  of  the  execution  of 
the  conveyance.  Section  1114  iHrovidee  that 
the  term  "incumbrances"  includes  taxes,  as-| 
sessments,  and  all  liens  upon  realty.  Held 
that,  aside  from  the  statutory  definition,  an 
"incnmbrance,"  as  used  in  the  i^rase  "cov- 
enant against  Incumbrances,"  is  any  right  or 
Interest  in  land  which  may  subsist  in  third 
persons  to  the  diminution  of  the  value  of  the 
estate  to  the  grantee,  but  consistently  with 
the  passing  of  the  fee,  and  both  within  such 
definition  and  under  the  statute  a  restrictive 
covenant  against  the  use  of  firearms  on  the 
premises  was  an  "incumbrance";  the  word 
'Includes"  being  ordinarily  a  word  of  en- 
largement and  not  of  restriction.  Fraser  v. 
Bentel,  119  Pac.  509,  511,  161  Cal.  390,  Ann. 
Cas.  1913B,  1062. 
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]  Where  a  railroad  company  demised  prop- 
erty of  every  description,  "including"  its  rail- 
road and  all  real  estate,  rights,  and  appur- 
tenances connected  therewith,  also  all  build- 
ings, etc.,  and  equipment  "and  all  personal 
property  and  estate  owned  by  said  lessor, 
also  all  franchises,  etc.,  the  word  'Including 
did  not  restrict  the  subclauses  to  distinctive- 
ly railroad  property,  but  each  subclause  cov- 
ered all  property  of  the  lessor  fairly  includ- 
ed by  its  terms  and  not  excluded  by  other 
terms  of  the  lease.  Qray  v.  Massachusetts 
Cent  B.  Co.,  50  N.  £L  649,  654,  171  Masa. 
U6,  124, 125. 

Under  Comp.  Laws,  |  345,  authorizing  a 
townsite  trustee  before  Issuing  a  deed  of  lots 
to  receive  for  counsel  fees,  and  for  moneys 
expended  in  the  acquisition  of  the  title  and 
for  the  administration  of  the  trust,  includ- 
ing reasonable  charges  for  time  and  services 
while  employed  in  such  trust,  not  exceeding 
the  sum  of  $1  for  each  lot  the  word  "includ- 
ing," shows  that  the  charges  for  time  and 
services  of  the  trustee  were  to  be  embraced 
within  the  maximum  charge,  which  was  al- 
so to  be  inclusive  of  counsel  fees  and  for  mon- 
eys exi)ended  in  the  acquisition  of  the  title 
and  the  administration  of  the  trust  State 
ex  rel.  Jennett  y.  Stevens^  116  Pac.  601,  34 
Nev.  128. 

IN OIiXTSIVE  DEED 

An  "inclusive  deed**  Is  one  which  con- 
tains within  the  designated  boundaries  lands 
which  are  excepted  from  the  operation  of  the 
deed.  Logan  y.  Ward,  62  S.  E.  898,  58  W. 
Va.  366,  6  L.  R.  A.  (N.  S.)  156. 

nfOI«U8IVE  ORAJIT 

An  "inclusiye  grants'  from  the  state  is 
one  which  includes,  within  the  boundaries 
designated  in  the  patent,  lands  whidi  are  ex- 
cepted from  its  operation.  Logan  t.  Ward, 
62  S.  E.  398,  68  W.  Va.  366,  6  L.  B.  A.  (N.  S.) 
156. 

INCOMBUSTtBLE 

A  building  constructed  by  erecting  a 
wooden  frame,  and  covering  it  on  the  outside 
with  sheets  of  corrugated  iron,  the  interior, 
including  the  flooring,  ceiling,  etc.,  being  en- 
tirely of  wood,  does  not  meet  the  require- 
ments of  a  municipal  ordinance  which  de- 
clares that  within  certain  fire  limits  all 
buildings  shall  be  constructed  of  brick,  stone, 
or  other  "incombustible"  material,  and  cover- 
ed with  tin  or  metallic  or  fireproof  roofing. 
Century  Dictionary  defines  the  word  "ircfom- 
bustlble"  to  mean  "not  combustible;  incap- 
able of  being  burned  or  consumed  by  fire.** 
In  Payne  v.  Wright  (1892)  L.  R.  1  Q.  B.  Div. 
104,  the  meaning  of  the  word  was  under  con- 
sideration. The  metropolitan  building  act 
provided  that  the  roof  of  every  building 
should  be  covered  externally  with  "slates, 
tiles,  metal,  or  other  incombustible  materi- 
als.*'   The  roof  of  a  building  waa  covered 
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externally  with  materials  consisting  of  wov- 
en iron  wire  coated  with  an  oleaginous  com- 
pound. The  coating  would  ignite  and  bum 
away,  leaving  the  wlrework  uninjured.  It 
was  held  that  the  roof  was  not  covered  with 
''incombustible  materials/'  within  the  mean- 
ing of  the  act  City  of  Sylvanla  v.  Hilton, 
51  S.  B.  744,  746,  123  Ga.  754,  2  U  B.  A.  (N. 
S.)  483,  107  Am.  St  Rep.  162. 

INCOME 

See  Gross  Income;  Net  Income. 

A  salary  paid  to  a  judgment  debtor  for 
his  personal  services  is  "income"  out  of  which 
he  may  be  required,  under  Act  March  22, 
1901,  P.  L.  1901,  p.  373,  8  3,  to  make  pay- 
ments on  account  of  an  unsatisfied  judgment 
White  V.  Koehler,  57  AtL  124,  70  N.  J.  Law, 
526. 

Alimony  can  be  allowed  to  the  wife  after 
she  obtains  a  divorce  under  Civ.  Code,  art 
160,  only  from  the  property  and  not  in  ex- 
cess of  one-third  of  the  Income  of  the  bus- 
band,  and  the  word  '^property"  does  not 
mean  earning  capacity,  nor  does  ^Income" 
mean  current  earnings,  resulting  from  labor. 
Jackson  v.  Burns,  41  South.  40,  41,  116  La. 
695. 

The  words  ''rents,  issues,  and  profits" 
are  commonly  connected  together  with  refer- 
ence to  the  income  of  real  estate.  What  are 
called  "rents,  issues,  and  profits"  In  real  es- 
tate are  the  same  as  what  are  naturally 
called  "interest  and  income"  when  referring 
to  personal  property.  A  testator's  use  of  the 
word  "income"  in  addition  to  the  word  "In- 
terest" indicates  that  he  was  thinking  of 
productive  personal  property  other  than  the 
ordinary  interest  producing  investments. 
Oram  v.  Peirce,  67  Atl.  1053,  1056,  73  N.  J. 
Eq.  391. 

Ck)rporatioii  Tax  Act  (Act  Cong.  Aug.  5, 
1909,  c.  6,  (  38),  imposes  an  excise  tax  on  the 
net  income  received  during  the  year  by  In- 
surance companies,  to  be  ascertained  by  de-. 
ducting  from  the  gross  income  all  ordinary 
and  necessary  expenses  actually  paid  within 
the  year  in  the  maintenance  and  operation  of 
the  business,  all  losses  actually  sustained 
within  the  year  and  also  all  sums  other  than 
dividends  paid  within  the  year  on  policy  and 
annuity  contracts,  interest  actually  paid 
within  the  year  on  bonded  indebtedness,  all 
sums  paid  by  it  within  the  year  for  taxes, 
and  aU  sums  received  by  it  within  the  year 
as  dividends  on  stock  of  other  corporations, 
etc.  Held,  that  the  word  "income,"  as  used 
in  such  act  meant  that  which  had  "come  in" 
or  had  been  already  received,  and  that  the 
net  Income  so  taxable  should  be  determined 
on  a  cash,  as  distinguished  from  a  revenue, 
basis,  and  did  not  include  uncollected  and 
deferred  premiums  and  Interests,  accrued  and 
doe,  but  not  actually  received.  Mutual  Bene- 
fit Life  Ins.  Co.  v.  Herold,  198  Fed.  199,  216. 
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Aoomaulated    surpliis    or    inoreas^    of 
oorporate  stock 

A  dividend  in  stocks  of  a  corporation  de- 
clared by  its  directors  out  of  its  surplus  net 
earnings  is  income,  and  not  principal,  within 
a  deed  conveying  property,  including  the 
stocks  on  which  the  dividend  is  declared,  to 
trustees  to  pay  the  income  to  certain  persons 
for  life,  the  principal  on  their  death  to  be- 
come the  property  of  others.  Safe  Deposit  & 
Trust  Co.  of  Baltimore  v.  White,  61  Atl.  295, 
296,  102  Md.  73. 

Defendants,  as  administrators  with  the 
will  annexed,  came  into  possession  of  a  fund 
of  which  one  of  them  was  a  beneficiary.  A 
new  trustee  was  appointed  on  the  applica- 
tion of  the  remaindermen,  and  the  adminis- 
trators ordered  to  account  for  such  fund  and 
"all  accretions  thereto."  Held,  that  subscrip- 
tion rights  in  additional  stock  issued  by  the 
corporation  represented  principal,  and  not 
"income."  Jewett  v.  Schmidt,  92  N.  Y.  Supp. 
737,  739,  45  Misc.  Rep.  471. 

The  word  "Income,"  as  used  in  determin- 
ing whether  a  dividend  of  a  corporation  was 
declared  out  of  the  accumulated  Income, 
means  all  accumulations,  whether  in  money 
or  property,  and  regardless  of  the  form  when 
first  obtained,  or  how  converted  and  recon- 
verted, before  declaration  of  the  dividend. 
Soehnleln  v.  Soehnleln,  131  N.  W.  739,  746, 
146  Wis.  330. 

Surplus  and  undivided  profits  of  a  bank 
apportionable  to  the  shares  of  stock  therein 
are  not  "income,"  so  as  to  go  to  a  widow  en- 
titled under  her  husband's  will  to  the  Income 
of  bank  stock.  Tubb  v.  Fowler,  99  S.  W.  988, 
990,  118  Tenn.  325. 

Where  a  person  creates  a  trust  In  corpo- 
rate stock  for  the  benefit  of  another,  provid- 
ing that  such  other  shall  have  the  income  for 
a  stated  p^od,  the  term  ''income"  covers  all 
distributions  made  by  capitalizing  surplus 
created  by  income  and  distributing  stock, 
evidence  of  liabilities,  or  otherwise.  Soehn- 
leln V.  Soehnleln,  131  N.  W.  739,  746,  146 
Wis.  330. 

As  between  the  life  tenant,  entitled  to 
the  net  income,  and  the  remainderman,  enti- 
tled to  the  principal,  of  a  trust  estate  Invested 
in  corporate  stock,  a  stock  dividend  is  a  part 
of  the  principal  of  the  trust  estate,  and  goes 
to  the  remainderman.  Billings  v.  Warren,  74 
N.  E.  1050,  1054,  216  lU.  281. 

A  will  provided  that  certain  shares  of 
bank  stock  should  be  held  in  trust,  and  that 
the  'Income"  should  be  paid  to  testatrix's 
nephew  during  life.  Upon  the  terndnation 
of  the  life  estate,  the  property  was  to  pass  to 
remaindermen.  Five  years  after  testatrix's 
death,  the  directors  of  the  bank  declared  a 
special  dividend  of  100  per  cent,  and  the 
stockholders  voted  to  double  its  capital 
stock,  giving  the  stockholders  the  privilege 
of  subscribing  for  the  new  stock  at  par  and 
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of  paying  for  the  same  with  the  special  divi- 
dend. The  transaction  constituted  a  distribu- 
tion of  surplus  earnings,  a  part  of  which 
accumulated  after  the  trust  was  created. 
Held,  that  the  trustee  should  make  such  a 
division  of  the  stocks  or  their  proceeds  as 
would  give  the  life  tenant  such  part  as  was 
equivalent  to  his  interest  in  the  surplus  earn- 
ings that  accrued  subsequent  to  the  creation 
of  the  trust.  Holbrook  v.  Ilolbrook,  66  Atl. 
124,  125,  74  N.  H.  201,  12  L.  R.  A.  (N.  S.)  768. 

Where  property  in  trust  to  pay  the  in- 
come to  certain  persons  for  life,  and  on  the 
death  of  the  last  survivor  to  pay  the  prin- 
cipal to  certain  persons  absolutely,  consisted 
of  shares  in  a  Joint-stock  company  having  a 
fund  used  for  the  payment  of  losses  and  the 
protection  of  stockholders  from  personal  lia- 
bility for  debts,  bonds  issued  to  stockholders 
on  such  accumulated  fund,  with  interest  pay- 
able only  from  such  proceeds  of  the  reserve 
as  should  be  applicable  after  making  provi- 
sion for  the  payment  of  all  debts  of  the  com- 
pany, were  capital  and  not  "Income,"  going  to 
the  remaindermen  rather  than  to  a  life  ten- 
ant. D'Ooge  V.  Leeds,  57  N.  E.  1025,  176 
Mass.  558,  560  (quoting  and  adopting  Minot 
V.  Paine,  99  Mass.  101,  96  Am.  Dec.  705). 

Twenty  shares  of  bank  stock,  of  the  par 
value  of  $100,  bad  been  inventoried  by  an 
executor  as  trustee  as  of  uncertain  value. 
The  executor  was  also  a  life  tenant  in  part  of 
the  estate,  and  disposed  of  the  entire  interest 
in  such  stock  for  $3,500;  20  shares  at  $100 
and  $1,500  "surplus  and  undivided  profits." 
On  an  intermediate  accounting  it  appeared 
that  no  part  of  the  $1,500  represented  a 
premium  on  the  bank  stock,  nor  any  increase 
in  its  market  value,  and  was  not  a  part  of 
its  working  capital.  Held,  that  it  belonged  to 
the  life  tenants,  and  not  to  the  remaindermen, 
and  was  properly  credited  to  "income"  and 
not  "corpus."  In  re  Stevens,  95  N.  Y.  Supp. 
1064,  1086,  47  Misc.  Rep.  500. 

Advanoe  In.  Talne 

The  increase  in  the  value  of  a  fund  held 
in  trust  to  pay  the  income  to  one  for  life,  and 
on  his  death  to  transfer  the  same  to  others, 
is  a  part  of  the  capital,  and  is  not  income, 
and  the  remaindermen  are  entitled  thereto. 
Carpenter  v.  Perkins,  74  Ati.  1062,  1065,  83 
Conn.  11. 

Au&vity 

"An  'annuity'  Is  a  stated  sum  per  annum, 
payable  annually,  unless  otherwise  directed. 
It  is  not  'income'  or  profits,  nor  indetermi- 
nate in  amount,  varying  according  to  the  in- 
come or  profits."  A  bequest  to  an  executor 
of  a  sum  sufficient  to  produce  $1,200  annually, 
to  be  paid  to  the  annuitant  "in  payments 
quarterly  of  $300  each,"  is  an  annuity.  Steel- 
man  V.  Wheaton,  66  Atl.  195,  196,  72  N.  J. 
Eq.  626  (quoting  and  adopting  definition  in 
Booth  T.  Ammerman  [N.  Y.]  4  Bradf.  Sur. 
129). 


"An  'annuity'  is  a  stated  sum  payable 
annually  unless  otherwise  directed.  It  is  not 
'income*  or  ^profits'  or  indeterminate  in 
amount,  varying  according  to  the  income  or 
profits,  though  a  certain  sum  may  be  pitovid- 
ed  out  of  which  it  is  to  be  payable;  and 
hence,  when  a  testator  gave  a  beneficiary  the 
interest  upon  a  certain  sum  payable  annually, 
it  is  not  an  annuity  but  merely  an  ordinary 
legacy,  for  it  is  not  a  stated  sum  but  may  be 
more  or  less  according  to  the  earnings  of  the 
capital  and  is  merely  Interest  or  income. 
There  is  a  distinction  between  Income  and 
annuity.  The  former  embraces  only  the  net 
profits  after  deducting  all  necessary  expenses 
and  charges.  The  latter  is  a  fixed  amount 
directed  to  be  paid  above  and  without  con- 
tingency. The  income  or  interest  of  a  cer- 
tain fund  (bequest)  Is  not  an  annuity  but 
simply  profits  to  be  earned,  and,  although  di- 
rected to  be  paid  annually,  that  relates  only 
to  the  mode  of  payment  and  does  not  change 
the  character  of  the  bequest."  Poe  v.  Raleigh 
&  A.  Air  Line  Co.,  54  8.  B.  406,  407,  141  N. 
C.  646  (quoting  1  Words  and  Phrases,  p.  405, 
and  citing  Bartlett  v.  Slater,  22  Atl.  678,  53 
Conn.  105,  66  Am.  St.  Rep.  73;  Booth  v.  Am- 
merman [S.  Y.]  4  Bradf.,  Sur.  129). 

A  gift  of  an  **lncome"  from  a  certain  fond 
is  not  an  "annuity,"  and  interest  does  not 
begin  until  one  year  from  the  death  of  the 
deceased.  In  re  Brown's  Estate,  77  Pac.  160, 
162,  143  Cal.  450. 

Oapital  dUtlmsvifllLed 

See  Capital. 

Dividend 

Where  a  corporation  declared  a  cash 
dividend  from  earnings,  and  voted  an  in- 
crease of  the  capital  stock  to  a  Uke  amount 
on  the^same  day,  giving  every  stockholder 
the  right  to  subscribe  to  the  new  stock,  the 
cash  dividend  constituted  "income,"  and  such 
dividends  on  stock  held  in  trust  subject  to 
life  estates  belong  to  the  life  tenants,  and  not 
the  remaindermen.  Hyde  v.  Holmes,  84  N. 
E.  318,  319,  198  Mass.  287. 

Cash  dividends  on  stock  should  be  re- 
garded as  "Income"  and  stock  dividends  as 
capital.  Smith  v.  Dana,  60  Atl.  117,  119,  77 
Conn.  543,  69  L.  R.  A.  76,  107  Am.  St  Rep.  51. 

"Income,"  as  used  in  a  will  bequeathing 
stock,  means  "dividends."  Lauman  v.  Foster 
(Iowa)  135  N.  W.  14, 16. 

Under  a  testamentary  gift  of  the  residu- 
ary estate,  consisting  of  corporate  stock,  of 
testator  in  trust,  to  pay  the  income  to  a 
beneficiary  for  life,  with  gift  over  of  the  es- 
tate on  her  death,  a  stock  dividend,  r^re> 
senting  accumulated  profits,  earned  In  part 
during  testator's  lifetime  and  in  part  after 
his  death,  goes  to  the  life  tenant  as  'income," 
which  is  gain  or  profit,  and  which  proceeds 
from  labor,  business,  property,  or  capital. 
Tn  re  Osborne,  138  N.  X.  Snw>.  18,  20,  153 
App.  Div.  312. 
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A  dividend  on  corporate  stock  forming 
part  of  a  trust  estate  paid  In  bonds  and  scrip 
from  the  accumulated  earnings  of  the  corpo- 
ration is  "income,"  and  should  be  distributed 
to  the  life  tenants,  and  does  not  belong  to  the 
remaindermen.  In  re  Baldwin,  133  N.  Y. 
Supp.  1109,  1110,  74  Misc.  Rep.  341. 

As  between  a  life  tenant,  who  is  entitled 
to  the  income  from  certain  stock  in  a  corpo- 
ration, and  a  remainderman,  who  will  receive 
the  Qorpus  of  the  estate  after  the  death  .of  the 
life  tenant,  stock  dividends  declared  out  of 
surplus  earnings,  after  the  death  of  the  tes- 
tator, are  'Income,"  and  belong  to  the  life 
tenant  as  a  part  of  the  earnings  of  the  origi- 
nal stock,  and,  if  the  funds  out  of  which  the 
dividends  are  declared  have  accrued  or  been 
earned  before  the  life  estate  arose,  the  divi- 
dends will  be  held  to  be  the  principal  and  be- 
long to  the  remainderman.  Goodwin  ▼.  Mc- 
Gaughy,  122  N.  W.  6,  9,  108  Minn.  248. 

Dividends  on  stocks  and  bonds  pledged 
as  collateral  security  to  creditor  of  testator 
in  his  lifetime  applied  on  the  obligations 
fflven  to  secure  such  Indebtedness,  could  not 
be  regarded  as  income  of  his  estate,  from 
which  annuities  could  be  paid  by  his  testa- 
mentary trustees.  Skinner  v.  Taft,  103  N.  W. 
702,  704,  140  Mich.  282. 

Where,  under  a  will,  thje  stock  of  a  cer- 
tain corporation  was  placed  in  trust,  "the  div- 
idends, issues,  and  profits  thereof"  to  be 
paid  to  the  beneficiaries,  the  words  "divi- 
dends, issues,  and  profits"  were  interchangea- 
ble with  **income,"  and  referred  to  the  earn- 
ings paid  over  by  the  ofllcers  of  the  corpora- 
tion in  the  form  of  dividends,  to  the  trustees. 
In  re  Stevens,  95  N.  Y.  Supp.  297,  305,  46 
Misc.  Rep.  623. 

A  railroad  corporation  chartered  to  take 
over  the  properties  of  another  corporation 
and  to  provide  for  its  liabilities  Issued  bonds 
providing  that  the  interest  thereon  should  be 
payable  out  of  the  net  earnings  and  income 
of  the  railroad  company  applicable  to  such 
purpose,  when  ascertained  and  fixed  as  pro- 
vided in  the  mortgage^  securing  the  bonds. 
The  mortgage  provided  that  the  fund  availa- 
ble for  interest  was  to  be  ascertained  by  de- 
ducting from  the  gross  earnings  and  Income 
of  the  railroad  company  all  costs  of  repairs, 
renewals,  etc.,  and  reasonable  betterments  to 
the  railroad  equipment  and  property,  and  cer- 
tain other  items  of  expense  and  charges. 
Held,  that  dividends  derivable  from  the  rail- 
road's ownership  of  stock  in  another  corpora- 
tion are  part  of  its  income  and  enter  into  the 
computation  of  the  fund  applicable  to  inter- 
est on  the  bonds.  Central  of  Georgia  Ry. 
Co.  V.  Central  Trust  Co.  of  New  York,  69  S. 
E.  708,  712,  135  Ga.  472. 

As  estate 

See  Estate. 

Gift  of  as  eonTeylag  title 

While  a  gift  of  the  "income"  of  property 
is  usually  construed  to  be  a  gift  of  the  prop- 


erty itself,  it  does  not  have  that  effect  as  a 
matter  of  law,  but  merely  raises  a  presump- 
tion that  such  a  gift  was  intended.  Walker 
V.  Hill,  60  AU.  1017,  1019,  73  N.  H.  254  (citing 
McClure  v.  Melendy,  44  N.  H.  469,  471; 
Wood  V.  Griffin,  46  N.  H.  230,  234;  Perkins  v. 
Mathes,  49  N.  H.  107,  111;  Hopkins  v.  Kea- 
zer,  36  Atl.  615,  89  Me.  347 ;  Bowen  v.  Pay- 
ton,  14  R.  I.  257). 

A  will  giving  to  testatrix's  daughters 
during  life  the  "Income"  from  property  cre- 
ated a  life  tenancy  in  the  property  itself  and 
not  a  trust,  where  no  trustee  was  named  and 
there  were  no  circumstances  tending  to  show 
why  testatrix  should  prefer  a  trust  to  a  life 
tenancy.  Little  v.  Colman,  66  Atl.  483,  484, 
74  N.  H.  215. 

Interest 

A  bequest  of  the  "interest"  on  $2,000  to 
be  paid  to  testatrix's  son  semiannually  during 
his  life,  was  a  bequest  of  the  "income"  of  the 
fund  for  life.  In  re  DuU's  Estate,,  66  AtX. 
567,  217  Pa.  358. 

The  word  "interest,"  as  used  in  an  ante- 
nuptial contract  providing  that  a  wife  should 
receive  in  lieu  of  dower,  for  each  year  she 
might  survive  her  husband,  the  interest  on 
a  certain  sum,  la  synonymous  with  "income." 
Dulaney's  Adm'r  y.  Dulaney,  54  S.  E.  40,  42, 
105  Va.  429. 

"The  word  *income*  means  the  gain 
w^hlch  proceeds  from  property,  labor,  or  busi- 
ness. When  applied  to  a  sum  of  money  or 
money  in  public  debt,  it  is  equivalent  to  'In- 
terest.* "  Dulaney*s  Adm'r  v.  Dulaney,  54 
S.  E.  40,  41,  42,  105  Va.  429. 

The  words  "interest  or  earnings"  in  a 
will  whereby  testator  gave  property  to  trus- 
tees to  control  and  pay  the  Interest  or  earn- 
ings to  his  children  for  life,  with  gift  over 
to  their  heirs,  and  whereby  he  provided  that 
on  the  death  of  a  child  leaving  no  living 
heirs  the  spouse  of  the  child  might,  if  living, 
receive  annually  a  specified  sum  of  the  in- 
terest money  due  the  deceased,  and  in  case 
of  the  death  of  a  child  leaving  no  living 
heirs  his  estate,  principal  and  interest,  should 
be  divided  equally  with  the  grandchildren, 
are  synonymous  with  each  other,  and  with 
the  word  "income"  in  its  ordinary  sense. 
Ex  parte  Humbird,  80  Atl.  209,  211,  114  Md. 
627. 

Am  legacy 

See  Legacy. 

Money  froni  sales  of  property 

Where  corporate  stock  was  held  in  trusty 
the  "income"  to  be  paid  to  the  beneficiaries, 
and  the  corporation  went  out  of  business 
and  its  assets  were  sold,  that  proportionate 
part  of  the  price  received  on  such  sale  rep- 
resented by  the  shares  of  stock  and  items  of 
increased  amount  of  material,  betterments, 
and  good  will  of  the  company  constituted  a 
J  part  of  the  "capital"  of  the  trust  estate,  and 
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not  'Income.**    In  re  Stevens,  d5  N.  Y.  Supp. 
297,  812,  46  Misc.  Bep.  623. 

In  an  Item  of  a  will  providing  that  all 
Incomes  and  profits  growing  out  of  testa- 
tor's real  estate,  no  matter  where  situated, 
should  be  used  to  pay  the  several  bequests, 
the  words  'Incomes'*  and  •'profits,"  coupled 
with  directions  to  rent  and  sell,  clearly  In- 
cluded proceeds  of  sales  as  well  as  rents  in 
the  meantime,  especially  In  view  of  the  tes- 
tator's use  in  another  item  of  the  word  *'in- 
come,"  meaning  proceeda  In  re.  Handley's 
Estate,  61  AtL  350,  352,  212  Pa.  11. 

As  net  earnings  or  profits 

**  'Profits'  and  'income'  are  sometimes 
used  as  synonymous  terms,  but,  strictly 
speaking,  Income'  means  that  which  comes 
in  or  is  received  from  any  business  or  in- 
vestment of  capital,  without  reference  to  the 
outgoing  expenditures,  while  'profits'  gener- 
ally mean  the  gain  which  is  made  upon  any 
business  or  investment  when  both  receipts 
and  payment  are  taken  into  account."  In 
re  Murphy,  80  N.  Y.  Supp.  530,  533,  80  App. 
Dlv.  238  (quoting  and  adopting  definition  in 
People  V.  Sup'rs  of  Niagara,  4  HiU.  [N.  Y.j 
20). 

"Income"  embraces  only  the  net  profits 
after  deducting  all  necessary  expenses  and 
charges  and  is  distinguished  from  annuity 
in  that  the  latter  is  a  fixed  amount  directed 
to  be  paid  absolutely  and,  without  contingen- 
cy. Peck  V.  Kinney,  143  Fed.  76,  80,  74  C. 
C.  A.  270. 

As  property 

See  Property. 

Rents 

Since  the  term  "income"  may  be  prop- 
erly defined  as  that  which  comes  in  to  a 
person  as  payment  for  labor,  or  services  ren- 
dered in  some  oflice,  or  as  gain  from  lands, 
business,  the  investment  of  capital,  etc.,  so 
much  of  Laws  1011,  c  658,  imposing  a  tax 
on  Incomes,  as  provided  that  the  estimated 
rental  of  residence  property  occupied  by  the 
owner  should  be  considered  as  income,  was 
not  invalid  on  the  theory  that,  as  it  was 
not  income  in  the  strict  sense  of  the  term, 
it  could  not  be  made  such  by  a  legislative 
fiat  State  ex  rel.  Bolens  v.  Frear,  134  N. 
W.  673,  691,  148  Wis.  456,  Ann.  Cas.  1913A, 
1147. 

nrOOME  TAX 

As  special  tax,  see  Special  Tax. 

INCOMPETENT— INCOMPETENCY 

See  Irrelevant,  Immaterial,  and  Incom- 
petent; luentally  Incompetent;  Veno- 
mous Incompetent. 

Determination  of,  see  Determination. 

A  negligent  person  at  a  position  requir- 
ing care  and  caution  is  incompetent    ''In- 


competency" inidudes  want  of  qualification 
generally.    The  Elton,  131  Fed.  562,  564. 

•'Incompetency"  of  a  servant  for  whose 
negligence  the  master  may  be  liable  is  a 
state  or  condition  the  existence  of  which 
must  be  shown  by  other  facts  and  circijm- 
stances,  and  a  servant  may  be  regarded  as 
incompetent  when  he  is  incapacitated  either 
by  physical  or  intellectual  deficiencies  from 
properly  performing  the  duties  of  his  posi- 
tion. Tucker  v.  Missouri  &  K.  Telephone 
Co.,  112  S.  W.  6»  8,  132  Mo.  App.  .418. 

In  an  action  against  a  master  for  injury 
to  a  servant  from  the  negligent  employment 
of  an  incompetent  foreman,  an  instruction 
that  a  competent  man  is  a  reliable  man;  that 
"Incompetency"  means  want  of  ability  suit- 
able to  the  task,  or  want  of  disposition  to 
use  one's  experience  and  abilities  properly; 
that  incompetency  may  exist  not  alone  in 
physical  or  mental  attributes,  but  in  the 
disposition  to  perform  duties;  and  that, 
though  a  foreman  may  be  physically  and 
mentally  able  to  do  all  that  Is  required  of 
him,  his  disposition  may  make  him  an  in- 
competent man — ^is  not  misleading  and  is  k 
correct  statement  of  the  law.  Young  v.  Mil- 
waukee Gaslight  Co.,  113  N.  W.  58,  61,  133 
Wis.  9. 

Under  a  contract  providing  that,  if  a 
teacher  was  discharged  by  the  school  board 
for  incompetency,  he  should  not  be  entitled 
to  compensation,  "incompetency"  is  a  rela- 
tive term,  denoting  a  want  of  the  reqnisite 
qualifications  for  performing  a  given  act  or 
service.  Biggs  v.  School  City  of  Mt  Vernon, 
90  N.  £.  105,  106^  45  Ind.  App.  572. 

In  an  action  for  wrongful  discharge 
from  employment  as  a  teacher  in  a  business 
school,  claims  of  the  defendant  that  plain- 
tiff had  no  knowledge  or  skill  in  teaching, 
had  no  enthusiasm  or  energy,  took  no  inter- 
est in  his  work,  and  was  slow  and  lazy,  and 
did  not  solicit  students  for  the  school,  and 
that  the  school  ran  down  greatly  when  he 
was  in  charge  of  it,  are  all  sufllciently  de- 
scribed in  the  instructions  by  the  general 
word  **incompetent,"  in  the  absence  of  a  re- 
quest for  more  specific  instructions.  Bag- 
well V.  Milam,  71  S.  E.  684,  686,  9  Ga.  App. 
315. 

The  expression  "incompetency,"  in  a 
city  charter,  as  a  ground  for  removal  of  a 
dty  officer,  is  not  used  in  the  sense  that  the 
officer  be  ignorant  of  the  duties  of  his  of- 
fice, and  does  not  have  ability  and  intelli- 
gence sufficient  to  perform  those  duties,  but 
the  word  is  used  to  convey  the  idea  that, 
in  the  exercise  of  the  supposed  functions  of 
his  office,  he  assumes  the  authority  to  de^ 
the  council  and  to  overrule  and  nuUi^  its 
deliberate  decrees  rendered  when  exercising 
its  lawful  authority  concerning  matt^Bthat 
were  confided  solely  to  its  adjudication,  and, 
when  a  mayor  admits  in  effect  that  he  did 
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not  feel  that  he  was  bound  by  the  action  of 
the  common  council  ot  the  city  when  exer- 
cised In  opposition  to  his  views,  he  is  Incom- 
petent. Riggins  V.  City  of  Waco,  90  S.  W. 
657,  063,  40  Tex.  CiY.  App.  560. 

Code  ClY.  Proc.  $  2685,  subd.  1,  author- 
izing revocation  of  letters  of  administration 
of  a  person  "incompetent  or  disqualified  by 
law,"  refers  to  section  2661,  forbidding  the 
issuance  of  letters  of  administration  to  cer- 
tain i)ersons,  /ind  not  to  the  effect  of  a  sub- 
sequent application  for  letters  by  one  hav- 
ing a  prior  right.  In  re  CampbeU's  Estate, 
107  N.  Y.  Supp.  591,  692,  66  Misc.  Rep.  229. 

The  phrases  'incompetent,"  "mentally 
incompetent,"  and  "Incapable,"  as  used  in 
article  15,  c  86,  §|  6486,  5486,  Comp.  Laws 
1909,  mean  any  person  who,  though  not  in- 
sane, is,  by  reason  of  old  age,  disease,  weak- 
ness of  mind,  or  from  any  other  cause,  un- 
able, unassisted,  to  properly  manage  and 
take  care  of  himself  or  his  property  and  by 
reason  thereof  would  be  likely  to  be  deceived 
or  imposed  upon  by  artful  or  designing  per- 
pons.  Shelby  v.  Farve,  126  Pac.  764,  705.  33 
Okl.  651. 

Ignorance  and  Inexperience 

Under  a  statute  providing  that  no  per- 
son is  entitled  to  serve  as  administrator  who 
Is  adjudged  to  be  "incompetent"  by  reason  of 
improvidence  or  want  of  understanding,  the 
court  properly  removed  an  executor  who  was 
palpably  deficient  in  the  understanding  nec- 
essary to  enable  him  to  transact  business, 
who  made  no  sufficient  effort  to  collect  the 
debts  due  the  estate,  and  who  never  read  or 
knew  the  contents  of  affidavits  attached  to 
his  report,  and  who  was  Ignorant  of  his  per- 
sonal business  relations  with  the  decedent, 
whose  estate  he  was  administering.  In  re 
Courtney's  Estate,  79  Pac.  317,  818,  81  Mont 
625. 

Am  nareUable 

"Incompetency"  of  a  servant  connotes 
the  converse  of  reliability  In  all  that  is  es- 
sential to  make  up  a  reasonably  safe  per- 
son, considering  the  nature  of  the  work  and 
the  general  safety  of  those  required  to  as- 
sociate with  him  In  the  general  employment, 
and  one  who  does  not  know  the  meaning  of 
orders  used  on  a  railroad  as  to  the  movement 
of  trains  is  Incompetent  to  act  as  a  conductor 
of  a  train,  where-  he  will  be  called  on  to  act 
on  such  orders  In  moving  his  train.  Still 
v.  San  Francisco  &  N.  W.  Ry.  Co.,  98  Pac. 
672,  674,  154  Cal.  559,  20  L.  R.  A.  (N.  S.)  322, 
129  Am.  St  Rep.  177. 

Am  nnsnitable 

"incompetency''  In  a  servant  may  exist  In 
the  disposition  with  which  he  performs  his 
duties,  although  he  is  physically  and  mentally 
able  to  do  all  work  required  of  him.  Warren 
V.  Harlan  &  Hollingsworth  Corporation  (Del.) 
84  AU.  215,  220« 


''Incompetency"  of  a  servant,  for  which 
the  master  is  responsible  in  case  a  fellow 
servant  is  injured  in  consequence  thereof,  is 
want  of  ability  suitable  to  the  work,  either 
as  regards  natural  qualities  or  experience  or 
deficiency  of  disposition  to  use  one's  ability 
and  experience  properly.  Hamann  v.  Mil* 
waukee  Bridge  Co.,  106  N.  W.  10fil»  1084,  127 
Wis.  660,  7  Ann.  Cas.  458. 

IKCOMPETENT  EVIDENCE 

Under  Code  Civ.  Proc.  f  1881,  prohibiting 
the  examination  of  a  husband  or  wife  with- 
out the  consent  of  the  other  as  to  any  com- 
munication made  by  one  to  the  other  during 
marriage,  all  communications  so  made  during 
marriage  are,  unless  consent  is  shown,  abso- 
lutely "incompetent"  when  offered  to  be 
shown  by  testimony  of  one  of  the  spouses. 
Humphrey  v.  Pope^  82  Pac.  223,  225,  1  Cat 
App.  374. 

INCOMPLETE 

In  a  statute  making  a  place  where  arti- 
cles in  a  raw,  unfinished,  or  Incomplete  state 
are  converted  into  a  new,  improved,  or  differ- 
ent form  a  manufacturing  establishment,  the 
word  "incomplete"  refers  to  a  state  or  condi- 
tion not  yet  attained  and  means  not  fully 
fashioned  to  meet  some  design.  Factory  Act 
(Laws  1903,  c.  356)  |  7,  provides  that  an  es- 
tablishment wherein  any  natural  products  or 
other  articles,  in  a  raw.  Incomplete,  or  un- 
finished condition,  are  converted  into  a  new 
improved  or  different  form,  is  a  manufactur- 
ing establishment,  within  the  act.  Held,  that 
an  establishment  wherein  railroad  iron,  old 
stoves,  waste  and  scrap  iron  of  every  descrip- 
tion, is  cut. into  lengths,  known  as  grade  No. 
1,  grade  No.  2  and  busheling  scrap,  by  ma- 
chines known  as  alligator  shears,  operated  by 
power,  to  meet  standing  specifications  of 
mills  which  purchase  the  product,  is  a  manu- 
facturing estabUshment  within  the  act  Cas- 
par V.  Lewtn,  109  Pac  657,  658,  82  Kan.  604. 

INCONGRUOUS 

"  Incongruous'  denotes  that  kind  of  ab- 
sence of  harmony  or  suitableness  of  which 
the  taste  and  experience  of  men  take  cogni- 
zance." State  V.  Great  Western  Coffee  &  Tea 
Co.,  71  S.  W.  1011,  1013,  171  Mo.  634,  94  Am. 
St.  Bep.  802. 

INCONSISTENT— INCONSISTENCY 

IKGONSISTENT  CAITSES  OF  ACTIOIT 

Under  Bev.  St  1899,  §  593,  providing  that 
a  plaintiff  may  unite  in  the  same  petition 
several  causes  of  action  arising  out  of  In* 
juries  to  the  person,  in  an  action  sounding  in 
damages  for  an  injury  caused  by  the  negli- 
gence of  defendant's  servants,  the  plaintiff 
may  state  in  one  count,  as  constituting  his 
one  cause  of  action,  as  many  acts  of  negli- 
gence not  inconsistent  with  each  other  as  he 
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deems  proper,  provided  either  one  makes  out 
his  case  or  all  together  do  so,  and  In  such 
case,  if  tliere  is  evidence  to  sustain  each  and 
every  charge  of  negligence,  the  plaintiff  has 
a  right  to  go  to  the  country  on  each,  but, 
where  in  such  case  the  acts  of  negligence 
charged  are  inconsistent  with  each  other 
(that  is,  if  both  cannot  he  true,  if  the  proof  of 
one  disproves  the  other),  the  plaintiff  may  be 
required  by  motion,  even  on  the  eve  of  trial, 
to  elect  on  which  he  will  stand.  A  petition 
in  an  action  for  the  death  of  plaintiff's  hus- 
band, which  states  in  one  count,  a  cause  of 
action  under  section  2864  for  the  negligence 
of  defendant's  servant  in  running  a  car  over 
decedent,  and  a  cause  of  action  under  section 
2865  for  negligence  of  defendant's  foreman 
under  whom  decedent  was  working,  In  failing 
to  give  warning  of  the  approach  of  the  car, 
does  not  state  "inconsistent  causes  of  action.'* 
Jordan  v.  St.  Louis  Transit  Co.,  101  S.  W.  11, 
12,  202  Mo.  418. 

Under  Code  Civ.  Proc.  §  484,  permitting 
certain  causes  of  action  to  be  Joined  in  the 
same  complaint,  but  providing  that  they  must 
be  consistent  with  each  other,  a  cause  of  ac- 
tion on  the  breach  of  a  contract  is  not  prop- 
erly united  with  a  cause  of  action  for  rescis- 
sion on  the  ground  of  fraud,  for  plaintiff  re- 
afl^ms  the  contract  2\sd  sues  for  its  breach 
and  disaffirms  the  contract,  and  sues  for  its 
rescission  on  the  ground  of  fraud,  the  two 
causes  of  action  are  not  "consistent"  with 
each  other.  Lomb  v.  Richard,  91  N.  Y.  Supp. 
881,  882,  45  Misc.  Rep.  129. 

INCONSISTENT  DEFENSES 

"Defenses  are  not  'inconsistent*  unless 
one  of  them  is  necessarily  false."  In  an 
action  to  recover  commissions  under  a  con- 
tract which  provided  thut,  in  case  of  delin- 
quency and  difficulty  in  the  collection  of  any 
purchaser's  note,  10  per  cent,  of  the  note 
should  be  charged  against  the  commissions,  a 
defense  on  the  ground  of  nonpayment  of  a 
note  and  the  incurrence  of  extra  expense  in 
its  collection  is  not  inconsistent  with  a  de- 
fense of  limitations,  nor  with  the  defense  of 
settlement,  nor  with  the  defense  that  the  sale 
in  question  was  made  under  a  different  con- 
tract Irwin  V.  Buffalo  Pitts  Co.,  81  Tac. 
849,  851,  39  Wash.  346. 

Where*  in  an  action  by  an  administrator 
on  a  note,  defendant  pleaded  that  decedent 
agreed  to  give  him  the  note  if  he  would  pay 
interest  on  $2,000  as  long  as  decedent  lived, 
and  furnish  him  such  care  as  he  needed  for 
life,  which  defendant  did,  and  also  that  the 
services,  board,  and  entertainment  furnished 
were  reasonably  worth  |1,600,  which  sum  de- 
fendant pleaded  as  a  counterclaim  against 
the  note,  were  not  objectionable  as  "incon- 
sistent defenses"  under  Civ.  Code.  Prac.  1 113, 
authorizing  a  defendant  to  set  up  as  many 
defenses  legal  and  equitable  as  he  may  have. 
Tapp's  Adm'r  v.  Poindexter  (Ky.)  128  S.  W. 
594,  595. 


INCONSISTENT  WITH 

The  words  "inconsistent  with,'*  as  used 
in  an  instruction  that,  if  a  witness  had  been 
shown  to  have  made  before  the  grand  Jury 
statements  which  were  inconsistent  with  and 
contradictory  to  the  statements  made  on  the 
trial,  it  would  be  for  the  jury  to  say  whether 
or  not  his  credibility  had  been  destroyed, 
being  used  in  connection  with  the  words 
"contradictory  to"  by  the  conjunction  "and," 
are  evidently  used  in  the  sense  of  opposed 
to  or  "contradictory  with,"  and  were  not  in- 
tended to  convey  the  idea  that  mere  incon- 
sistency would  be  a  sufficient  reason  for  re- 
jecting the  testimony.  O'Dell  v.  State,  47 
S.  E.  5T7,  578, 120  Ga.  152. 

INCONTESTABLE 

See  Continuous  Force. 

"Incontestable*'  means  not  contestable, 
not  to  be  disputed,  that  which  cannot  be 
called  in  question  or  controverted,  incontro- 
vertible, indisputable  (Webst.  Diet.).  As  used 
in  a  life  insurance  policy  which  provides  that 
after  two  years  from  its  date  it  shall  be  in- 
contestable, the  word  must  of  necessity  in- 
clude every  defense  which  could  otherwise  be 
made  to  the  policy,  except  those  si)ecifically 
exchided  by  the  subsequent  language,  and 
will  preclude  the  insurer  from  forfeiting  the 
policy  on  the  ground  that  insured  had  made 
fraudulent  representations  as  to  the  state  of 
his  health.  Kansas  Mut  Life  Ins.  Co.  v. 
Whitehead,  93  S.  W.  009,  610,  123  Ky.  21, 
13  Ann.  Cas.  301. 

The  term  **inconsi3table,**  as  used  in  a 
provision  makUig  a  policy  incontestable  after 
three  years,  is  of  great  breadth,  and  covers 
all  grounds  for  contest  not  specially  excepted. 
Mutual  Reserve  Fund  Life  Ass*n  v.  Austin, 
142  Fed.  398,  401,  73  (X  C.  A.  498.  6  L.  R.  A. 
(N.  S.)  1064. 

INCONVENIENCE 

See  Great  Inconvenience;    Personal  In- 
convenience;   Physical   Inconvenience. 

An  inconvenience  which  controls  the  con- 
struction of  a  statute  must  be  an  incon- 
venience of  such  a  kind  as  to  force  the  right 
to  find  a  reasonable,  interpretation  in  lieu  of 
one  which  is  unreasonable.  That  a  number 
of  indictments  against  the  same  defendant, 
charging  him  with  using  the  mails  to  de- 
fraud, are  by  order  of  the  court  tried  togeth- 
er by  the  same  jury,  does  not  aflfect  the  right 
under  Rev.  St.  U.  S.  §  819,  to  three  peremp- 
tory challenges  for  each  indictment,  for  such 
an  inconvenience  as  will  arise  from  such  a 
construction  of  the  statute  is  of  such  an  infe- 
rior class  that  to  attempt  to  determine  wheth- 
er Congress  had  it  in  mind  Is  necessarily  a 
matter  of  pure  speculation.  Betts  v.  United 
States,  132  Fed.  228,  237,  65  G.  C.  A.  452. 
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The  word  ''iDconvenlence,"  as  applied  to 
the  measure  of  damages  for  personal  injuries^ 
Implies  what  Is  incident  to  physical  discom- 
fort. It  is  something  that  results  naturally 
from  physical  pain,  and  doubtless  also  from 
mental  suffering,  and  the  terms  ''mental  and 
physical  suffering"  comprehend  'Inconven- 
ience." Texas  Traction  Co.  t.  Hanson  (Tex.) 
124  S.  W.  494,  496. 

The  word  "inconvenience,"  as  used  in  an 
iDstruction  that  the  jury  "may  consider 
whether  or  not  such  Injury  will  result  in  in- 
convenience or  risk  to  plaintiffs  general 
health  or  life,"  implies  what  is  incidental  to 
physical  discomfort  and  something  that  re- 
sults naturally  from  physical  pain  and  men- 
tal suffering.  Texas  &  N.  O.  Ry.  Co.  v.  Mc- 
Graw,  95  S.  W.  82,  86,  43  Tex.  Civ.  App.  247. 

The  word  "annoyances,"  though  used  in 
a  kindred  sense  with  the  word  "inconvenienc- 
es," in  an  instruction  in  condemnation  pro- 
ceedings, authorizing  the  jury  in  determining 
the  amount  of  damages  to  consider  the  annoy- 
ances and  Inconveniences  resulting  from  the 
appropriation,  was  an  injudicious  expression, 
as  it  ordinarily  relates  to  injuries  for  which 
no  damages  can  he  recovered,  because  the 
amount  Is  so  uncertain,  speculative,  and  in- 
definite. Where,  in  condemnation  proceed- 
ings, the  jury  might  naturally  have  been  mis- 
led by  an  Instruction  to  consider  "inconven- 
iences and  annoyances,"  in  determining  the 
amount  of  damages,  in  addition  to  the  reduc^ 
tiou  in  value  of  the  laud  not  taken,  and  the 
appraisers  appointed  by  the  court  assessed 
the  damages  at  $150,  and  the  jury  awarded 
$800,  there  should  be  a  retrial,  as  it  cannot 
be  said  that  the  error  in  the  instruction  did 
not  contribute  to  the  result  Toledo  &  C.  I. 
Ry.  Co.  V.  Wagner,  85  N.  E.  1025,  1026,  171 
Ind.  185. 

INCORPORATE 

IKCOBPOBATED  CHURCH 

The  term  "incorporated  church"  is  de- 
fined by  chapter  723,  Laws  N.  Y.  1895,  §  2, 
as  "a  religious  corporation  created  to  enable 
its  members  to  meet  for  divine  worship,  or 
other  religious  observances,"  and  the  Protes- 
tant Episcopal  Church  Missionary  Society 
for  Seamen  in  the  City  and  Port  of  New  York, 
a  corporation  for  the  maintenance  of  church- 
es for  seamen,  is  a  "religious  corporation," 
within  the  exemption  of  legacies  to  such  cor- 
porations from  any  transfer  tax.  In  re 
Prairs  Estate,  79  N.  Y.  Supp.  971,  973,  78 
App.  Div.  301. 

nfCORPOBATED  CITY  OB  TOWN 

Const  art.  7,  |  3,  provides  for  an  annual 
state  tax  of  such  an  amount,  not  to  exceed 
20  cents  on  the  $100  valuation,  as,  with  other 
available  school  funds,  will  be  sufildent  to 
support  the  public  free  schools  for  not  less 
than  six  months  in  each  year,  and  that  the 
legislature  may  provide  tor  the  formation 


of  school  districts  in  counties  and  may  au- 
thorize an  additional  annual  ad  valorem  tax 
within  such  districts  for  school  purposes 
upon  vote  of  the  taxpayers,  not  to  exceed 
in  any  one  year  20  cents  on  the  $100  valua- 
tion, but  that  the  limitation  upon  the  amount 
of  district  tax  shall  not  apply  to  incorporated 
cities  or  towns  constituting  separate  and  in- 
dependent school  districts.  Held,  that  an  in- 
dependent school  district,  incorporated  for 
school  purposes  only,  and  embracing  an  in- 
corporated town  and  rural  territory,  is  not 
an  "incorporated  dty  or  town"  within  the 
Constitution,  and  hence  not  exempted  from 
the  restriction  as  to  taxation  therein,  and, 
where  it  had  previously  voted  a  tax  to  the 
full  amount  permitted  by  the  Constitution, 
it  had  exhausted  its  power  to  tax  for  school 
purposes,  and  an  election  held  to  determine 
whether  an  additional  school  tax  should  be 
levied  was  void.  Jenkins  v.  De  Witt  (Tex.) 
115  S.  W.  610,  612. 

INCOBPOBATED  COMPAmr 

^ny  incorporated  company,  see  Any. 

nrOOBPOBATED  SOCIETT 

As  religious  society,  see  Religious  So- 
ciety. 

INCOBPOBATED  TOWN 

As  town,  see  Town. 

•'Incorporated  towns,"  within  the  mean- 
ing of  the  dispensary  act  for  Lee  county  (Acts 
1902,  p.  222),  providing  for  the  establishment 
of  dispensaries  In  towns  and  county,  includes 
a  city  located  in  the  county  and  embraces 
every  incorporated  town  or  city  within  the 
county.  City  of  Smithville  v.  Dispensary 
Com'rs  of  Lee  County,  54  S.  E.  539,  125  Ga. 
559. 

INCOBPOBATED  VUXAOE 

Laws  1901,  p.  272,  §  2,  as  amended  by 
Laws  1909,  p.  323,  requiring  the  county  clerk 
to  ascertain  the  rates  per  cent,  required  as  to 
the  property  in  the  respective  "towns,  town- 
ships, districts,  incorporated  cities,  and  vil- 
lages" in  his  county,  and  providing  that 
where  the  aggregate  of  all  the  taxes,  exclu- 
sive of  state,  village,  and  levee  taxes,  certified 
to  be  extended  against  any  property  in  any 
part  of  any  taxing  district  or  municipality, 
shall  exceed  3  per  cent,  of  the  assessed  valua- 
tion, the  rate  of  tax  levy  shall  be  reduced 
in  a  specified  way,  requires  the  clerk  to  ex- 
clude town  taxes  of  an  Incorporated  town  be- 
fore figuring  the  reduction  of  the  rate  refer- 
red to,  and  he  caimot  reduce  such  town  tax- 
es, for  the  words  "Incorporated  villages,"  as 
used  in  the  act,  include  incorporated  towns, 
and  the  words  "town"  and  "township"  as 
used  in  the  act  are  synonymous.  Town  of 
Cicero  v.  Haas,  91  N.  E.  574,  576,  244  111. 
551  (citing  8  Words  and  Phrases,  p.  7028). 
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mOORPOBATBD  WITHIH   THE  COIU 
MONWEAIiTK 

Ihe  case  of  a  bill  by  ezecatora  for  In- 
Btructions,  alleging  that  Bowdoin  Ck>Uege 
was  a  corporation  created  by  the  common- 
wealth of  Massachnsetts  by  act  of  1794,  and 
that  it  was  an  educational  and  charitable 
institution,  which  should*  be  exempt  from 
taxation  under  St.  1891,  c.  425,  having  inrolT- 
ed  the  question  whether  a  legacy  given  by  a 
Tesid^Dt  of  such  commonwealth  to  such  col- 
lege in  Maine  was  exempt  from  taxation  un- 
der such  statute,  the  decision  therein,  hold- 
ing a  tax  was  due,  necessarily  decided  that 
the  college  was  not  an  institution  **incorpo- 
rated  within  this  commonwealth,"  within  the 
meaning  of  the  statute,  and  so  is  decisive  of 
the  question  in  a  subsequent  case,  to  which 
the  college  is  a  party,  as  it  was  not  in  the 
first  case.  Batt  v.  Treasurer  and  Receiver 
General,  95  N.  E.  784,  785,  209  Mass.  319. 

nrOOBPOBATION 

The  tlUe  of  Pub.  Acts  1909.  No.  279,  enti- 
tled "An  act  to  provide  for  the  incorporation 
of  cities,"  etc.,  is  broad  enough  to  include 
provisions  authorising  the  revision  of  exist- 
ing charters  of  cities,  since  the  framing  and 
adoption  of  a  charter  of  a  city  in  toto  is 
within  the  meaning  of  the  word  "incorpora- 
tion," and  since  a  revision  of  a  charter  al- 
ready adopted  is  likewise  within  that  mean- 
ing, on  the  principle  that  the  greater  includes 
the  less.  Common  Council  of  City  of  Jaclc- 
son  v.  Harrington,  125  14.  W.  383,  384,  160 
Mich.  550. 

INCORPOREAL 

INCaBPOREAI.  HEREDITAMENT 

A  ''water  coarse"  consists  of  bed,  banks, 
and  water.  The  right  of  an  appropriator  of 
the  water  of  a  stream,  for  the  purpose  of 
irrigation,  to  have  the  water  flow  in  the  river 
to  the  head  of  its  ditch  is  an  ^'incorporeal 
hereditament"  appurtenant  to  the  ditch  and 
coextensive  with  the  owner's  right  to  the 
ditch  Itself.  Rickey  Land  &  Cattle  Co.  v. 
Miller  &  Lux,  152  Fed,  11,  13,  14,  81  C.  C. 
A.  207  (citing  Lower  Kings  River  Water  Ditch 
Co.  V.  Kings  River  &  Fresno  Canal  Co.,  60 
Cal.  408;  Ang.  Water  Courses,  §4;  Oregon 
Const  Co.  V.  Allen  Ditch  Co.,  69  Pac.  455, 
458,  41  Or.  209,  215,  93  Am.  St  Rep.  701; 
Wyatt  V.  Larimer  &  Weld  Irr.  Co.,  33  Pac. 
144,  18  Colo.  298,  36  Am.  St  Rep.  280;  Wil- 
ley  V.  Decker,  73  Pac.  210,  225,  11  Wyo.  496, 
100  Am.  St  Rep.  939;  Smith  v.  Denniff,  60 
Pac.  398,  24  Mont  20,  81  Am.  St.  Rep.  408 ; 
Conant  v.  Deep  Creek  &  Curlew  Val.  Irr.  Co., 
66  Pac.  188,  23  Utah,  627,  90  Am.  St  Rep. 
721;  Simmons  v.  Winters,  27  Pac  7,  21  Or. 
35,  28  Am.  St.  Rep.  727 ;  Hindman  v.  Rizor, 
27  Pac.  13,  21  Or.  112;  Bear  Lake  &  River 
Waterworks  &  Irrigation  Co.  v.  Ogden  City, 
33  Pac.  135,  8  Utah,  494;  Tucker  v.  Jones,  19 
Pac.  571,  8  Mont  225;   Sweetland  v.  Olson, 


27  Pac  839,  11  Mont  27;   Cave  t.  Ctafts, 
58  Gal.  13^. 

As  land  or  property 

See  Land;  Real  Property. 

•  Particular  iLereditameiLts 

Easement  as,  see  Easement 
Franchise  as,  see  Franchise^ 

INCORPOBEAI.  RIGHT 

Office  as,  see  Office. 

nrOORPOREAI.   THIKO 

^'Incorporeal  things"  are  sach  as  are  not 
manifest  to  the  senses,  and  which  are  con- 
ceived only  by  the  understanding,  such  us 
the  rights  of  inheritance,  servitudes,  and  ob- 
ligations. State  ex  reL  Louisiana  Imp.  Co. 
V.  Board  of  Assessors,  36  South.  91,  97,  lU 
La.  982. 

INCORRIGIBLE 

The  words  ''Incorrigible  children,'*  as 
used  in  Act  No.  82,  p.  134,  1906,  defining  the 
power  of  the  district  courts,  the  criminal 
district  courts,  and  dty  courts,  with  refer- 
ence to  the  care,  treatment,  and  control  of 
dependent  neglected,  "incorrigible,"  and  de- 
linquent clilldren,  under  the  age  of  16  years, 
mean  children  who  are  charged  by  their 
parents  or  guardians  as  being  unmanageabla 
In  re  Parker,  43  South.  64,  6{^  118  La.  471. 

INCREASE 

See  Natural  Increase. 
Any  increase,  see  Any. 

The  words  "Increase  of  all  property,**  as 
used  in  an  inheritance  tax  law,  providing 
"that  said  tax  shall  be  levied  and  collected 
upon  the  Increase  of  all  property'  arising 
between  the  date  of  death  and  the  date  of 
the  decree  of  distribution,'*  indude  as  well 
augmentation  in  value  as  multipllcatlou  in 
kind.  In  re  Touhy's  Estate,  90  Pac  170,  173, 
35  Mont  481. 

Const,  art  12,  |  11,  prohibiting  an  in- 
crease of  corporate  stock  and  bonded  indebt- 
edness except  at  a  meeting  called  uxK)n  60 
days'  notice,  being  a  restriction  on  the  inher- 
ent right  to  freely  contract,  its  meaning  will 
not  be  unnecessarily  extended.  McKee  v.  Ti- 
tle Insurance  &  Trust  Ck).,  113  Pac.  140,  146, 
150  Cal.  206. 

A  mere  classiflcation  of  the  capital  stock 
of  a  corporation  into  preferred  and  conmion 
shares,  without  an  increase  or  decrease  in 
the  number,  is  not  an  increasing  or  diminish- 
ing of  its  capital  stock,  within  Civ.  Code,  { 
362,  which  provides  that  a  corporation  may 
not  increase  or  diminish  such  stock  without 
complying  with  the  special  provisions  of  the 
Code  applicable  thereto,  and  Civ.  Code,  f 
359,  which  provides  the  manner  in  which  the 
capital  stock  of  a  corporation  may  be  in- 
creased or  diminished.   California  Telephone 
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ft  Light  Co.  ▼.  Jordan,  126  Pac.  596,  001,  19 
Cal.  App.  586. 

Ausn&eat  or  asK^ft^Ate  ■ymoayiaoiui 

The  term  "hicrease**  la  the  synonym  of 
•^augment"  or  "aggravate."  Mathew  ▼.  Wa- 
bash R.  Co.,  78  S-  W.  271,  272,  115  Mo.  App. 

468. 

Of  awlmala 

The  words  'increase  thereof,*'  in  a  chat- 
tel mortgage  of  **ewe  sheep  and  their  in- 
crease," and  '*two  year  old  wether  sheep," 
do  not  include  the  yearly  clip  of  wool,  but 
the  offspring  only.  Libert  ▼.  Unf rled,  91  Pac. 
776-778,  47  Wash.  186. 

Of  basard  or  risk 

The  mere  t&ct  of  the  commencement  of 
proceedings  by  a  mortgagee  to  foreclose  a 
mortgage  on  property  covered  by  a  fire  policy 
does  not,  as  a  matter  of  law,  substantially 
^'increase  the  risk"  within  a  stipulation  in 
the  policy  that  it  shall  be  void  if  the  risk  be 
increased  by  any  means  within  the  knowl- 
edge of  insured.  Liverpool  &  London  & 
Globe  Ins.  Co.  v.  Lavlne,  59  South.  336,  338, 
5  Ala.  App.  392. 

"Increased  hazard"  provided  against  in 
fire  policies  refers  to  changes  in  conditions 
in  or  upon  the  insured  premises,  and  does 
not  include  dangerous  conditions  on  adja- 
cent premises.  Whether  there  has  been  an 
Increase  in  the  hazard  with  reference  to  in- 
sured premises  must  be  determined  by  a  com- 
parison with  the  conditions  existing  at  the 
time  the  policy  was  written.  Where  a  Are 
policy  provided  that  it  should  be  void  if  the 
hazard  was  increased  by  any  act  within  the 
control  or  knowledge  of  the  insured,  such 
clause  did  not  include  insured's  failure  to 
conmiiyiicate  information'  relating  to  an  in- 
crease of  hazard,  through  means  of  which 
he  had  knowledge,  though  not  within  his 
control,  consisting  of  an  attempt  on  the  part 
of  others  to  bum  an  adjoining  building. 
Where  a  flre  policy  provided  for  forfeiture 
if  the  hazard  was  increased  by  any  means 
within  the  control  or  knowledge  of  the  in- 
sured, the  increased  hazard  referred  to  in- 
cluded only  such  as  resulted  from  physical 
changes  in  the  insured  property.  Hartford 
Blre  Ina  Co.  ▼.  Dorroh  (Tex.)  188  S.  W.  465, 
468. 

Of  rate  of  fare 

The  erroneous  treating  by  a  street  rail- 
road of  its  system  of  three-cent  fares  for 
school  children  as  abrogated  by  Public  Utili- 
ty Law  (P.  L.  1911,-  c.  195)  §  18,  amounts  to 
an  "increase  of  rate  of  fare"  in  existence 
when  the  statute  became  effective,  within 
section  ITh,  conferring  on  the  Board  of  Pub- 
lic Utility  Commissioners  power  '*to  hear  and 
determine  whether  the  said  increase  charge 
or  alteration  is  just  and  reasonable,"  with 
which  determination  the  court  cannot  Inter- 
fere, except,  as  provided  by  section  38,  where 
it  clearly  appears  that  there  was  no  evidence 


before  the  board  to  support  reasonably  its 
order,  or  that  it  was  without  the  jurisdiction 
of  the  board.  Public  Service  R.  Co.  v.  Board 
of  PubUc  Utility  Com'rs,  80  Ati.  27,  28»  81 
N.  J.  Law,  363. 

Of  salary  or  oompensatioiL 

When  a  county  clerk  of  Imperial  county 
was  elected,  that  was  a  county  of  the  thirty- 
sixth  class,  and  his  salary  was  fixed  at  $2,- 
200  a  year,  which  under  the  express  provi- 
sions of  Pol.  Code,  §  4290,  was  in  full  com- 
pensation for  all  services  rendered  by  him, 
his  deputies  and  assistants.  In  1909  that 
county  was  transferred  to  class  36%,  and  by 
Pol.  Code,  f  42e5a,  the  salary  of  the  county 
derk  was  fixed  at  $2,400  a  year,  with  provi- 
sion for  one  deputy  at  $900  a  year.  Held, 
that  the  provision  for  the  appointment  of  a 
deputy  constituted  an  increase  of  salary 
within  Const  art  11,  |  9,  providing  that  the 
compensation  of  county  officers  shall  not  be 
increased  daring  their  term  of  office,  and 
hence  a  deputy  appointed  by  such  county 
clerk  had  no  claim  against  the  county  for 
her  salary.  Mder  v.  Qarey,  127  Pac.  826, 
827,  19  Cal.  App.  775. 

County  Government  Act,  8  215,  provided 
that  the  salary  paid  to  a  county  recorder 
should  be  in  full  compensation  for  all  serv- 
ices, and  that  all  deputies  should  be  paid 
by  him  out  of  his  salary;  and  Pol.  Code,  { 
4261,  as  amended  by  St  1909,  c.  422,  provid- 
ed that  in  certain  counties  the  recorder 
should  receive  a  fixed  salary  and  be  allowed 
two  deputies  at  a  salary  to  be  paid  from 
a  fund.  Held,  that  where  a  recorder's  term 
of  office  began  January  1,  1907,  the  amend- 
ment allowing  two  deputies  to  be  paid  by 
the  county  was  an  "increase  in  compensa- 
tion," within  the  constitution  that  the  com- 
pensation of  county  officers  shall  not  be  in- 
creased during  their  term  of  office.  Where 
the  statute  provides  a  fixed  salary  for  the 
officer  and  for  a  certain  number  of  deputies, 
all  payable  out  of  the  county  treasury,  an 
increase  in  the  salary  of  such  deputies,  or  a 
provision  for. extra  deputies,  is  not  within 
the  constitutional  prohibition  against  in- 
creasing the  salary  of  county  officers  after 
their  election,  since  the  state  has  undertaken 
to  pay  the  officer  and  the  expenses  of  run- 
ning the  office.  Under  the  constitutional  pro- 
hibition against  Increasing  the  salary  of 
county  officers,  where  the  statute  allows  a 
lump  sum  to  cover  their  compensation  and 
expenses,  such  sum  cannot  be  increased  dur- 
ing their  term.  Hanson  v.  Underhill,  107 
Pac.  1016,  1017,  12  Cal.  App.  545. 

INCREASE  IN  VAI<ITE 

As  profit,  see  Profit 

INCREDIBLE 

To  declare  testimony  of  a  fact  •Incredi- 
ble," it  must  be  so  in  conflict  with  the  uni- 
form course  of  nature  or  with  fully  estab- 
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llshed  physical  facts  that  no  reasonably 
Intelligent  man  could  give  it  credence.  Salch- 
ert  V.  Reinig,  115  N.  W.  132,  134,  135  Wis. 
194  (citing  Beyer  v.  St.  Paul  Fire  &  Marine 
Ins.  Co.,  88  N.  W.  57,  112  Wis.  138;  Hirte 
y.  E^astem  Wisconsin  R.  &  Light  Co.,  106 
N.  W.  1068,  127  Wis.  230;  Peat  v.  Chicago, 
M.  &  St  P.  Ry.  Co.,  107  N.  W.  355,  128  Wis. 
86). 

INCRIMINATION 

Exemption  from  Belf-lncrlmination  as 
privilege,  see  Privileges  and  Immuni- 
ties. 

INCUMBENT 

The  word  "incumbent"  is  defined  by  sec- 
tion 164,  p.  312,  P.  L.  1898,  referring  to  per- 
sons against  whom  proceedings  may  be  taken 
to  contest  an  election,  as  the  person  whom 
the  canvassei*8  declare  elected,  and  the  court 
is  without  Jurisdiction  of  a  contest  where 
the  proceedings  are  initiated  by  the  person 
originally  declared  elected,  although  his  cer- 
tificate of  election  has  been  subsequently  re- 
voked. Darling  v.  Murphy,  57  Atl.  263,  264, 
70  N.  J.  Law,  435. 

"There  is  a  difference  between  the  'right 
of  incumbency*  and  the  'terra  of  oflice.'  If 
one  who  is  in  office  becomes  ineligible  to  hold 
it  longer,  as  that  he  moves  out  of  the  district, 
his  term  of  office  does  not  thereby  expire, 
although  his  right  of  incumbency  ceases. 
His  successor  is  elected  or  appointed  to  fill 
out  his  unexpired  term."  Palmer  v.  Com- 
monwealth, 92  S.  W.  588,  589.  122  Ky.  693. 

The  "Incumbent"  within  Rev.  St.  1899,  § 
381,  subd.  7,  providing  that  an  elective  office 
shall  become  vacant  upon  the  refusal  or  neg- 
lect of  the  incumbent  to  take  his  oath  or  to 
give  or  renew  his  official  bond  or  deposit  his 
oath,  Is  the  person  last  elected  to  the  office, 
and  must,  before  entering  upon  Its  duties, 
take  the  oath  and  give  a  bond,  and  the  sec- 
tion does  not  refer  to  a  refusal  or  neglect 
caused  by  death.  Rev.  St.  1899,  §  381,  subd. 
1,  provides  that  an  elective  office  shall  become 
vacant  upon  the  death  of  the  incumbent. 
After  a  person  had  been  elected  a  justice 
of  the  peace  and  had  filed  his  oath  and  bond, 
but  before  the  commencement  of  the  term 
for  which  he  was  elected,  and  before  his 
bond  was  approved,  he  died.  Held,  that  the 
person  already  holding  the.  office  was  the 
"incumbent"  within  the  meaning  of  the  sec- 
tion, and  the  death  of  the  other  did  not  cre- 
ate a  vacancy.  Ballantyne  v.  Bower,  99  Pac. 
869,  872,  17  Wyo.  356,  17  Ann.  Cas.  82. 

A  statute  providing  that  "every  office 
shall  become  vacant  on  the  happening  of 
either  of  the  following  events  before  the  ex- 
piration of  the  term  of  such  office:  First, 
the  death  of  the  incumbent.  •  •  ♦  Sixth, 
his  refusal  or  neglect '  to  take  his  oath  of 
office  or  to  give  or  renew  his  official  bond"—*  ^ 


the  word  "incumbent"  means  the  person  in 
possession  of  the  office  performing  its  func- 
tions, and  not  the  person  who  has  been  elect- 
ed to  the  office,  but  not  yet  qualified.  State 
ex  rel.  Vanderveer  v.  Gormley,  102  Pac.  435, 
436,  53  Wash.  543. 

One  performing  the  duties  of  clerk  of 
the  district  court  under  an  appointment  by 
the  court  on  the  death  of  the  incumbent  is 
not  an  "incumbent"  of  the  office  within  the 
rule  permitting  an  incumbent  to  hold  over  on 
failure  of  his  successor  to  qualify,  and  the 
appointee  of  the  board  of  supervisors  is  en- 
titled to  the  office  without  reference  to  the 
time  he  qualifies.  State  v.  Brown,  123  N.  W. 
779,  781,  144  Iowa,  739. 

Under  Pol.  Code,  §  996,  providing  that 
"an  office  becomes  vacant  on  the  happening 
of  either  of  the  following  events  before  tlie 
expiration  of  the  term:  (1)  The  death  of 
the  incumbent  *  ♦  ♦  " — one  who  has  been 
elected  to  an  office,  but  who  fails  to  qualify 
by  filing  the  bond,  is  in  the  sense  of  the 
statute  the  "incumbent,"  though  he  never 
was  in  possession  of  nor  performed  any  du- 
ty in  connection  with  the  office.  Campbell 
V.  Board  of  Sup'rs  of  Santa  Clara  County, 
93  Pac.  1061,  1063,  7  Cal.  App.  155. 

INCUMBER---INCUMBRANCE 

A  "street"  is  a  public  way,  from  side  to 
side  and  end  to  end,  so  that  any  private  use 
which  in  any  degree  hinders  or  prevents  its 
free  use  as  a  public  way  to  its  full  extent 
is  an  "obstruction"  or  "incumbrance"  within 
the  meaning  of  the  law.  Laccy  v.  City  of 
Oskaloosa,  121  N.  W.  542,  544,  143  Iowa, 
704,  31  T^  R.  A.  (N.  S.)  8^3. 

IKCITMBRAIfCE  (On  Title) 

See  Covenant  against  Incumbrances; 
Free  from  Incumbrance;  Present  In- 
cumbrance. 

All,  incumbrances  of  record,  see  AIL 

"Incumbrances"  are  of  two  kinds,  those 
that  affect  the  title,  and.  those  which  affect 
only  the  physical  condition  of  the  property; 
a  mortgage  or  other  lien  affecting  the  title, 
while  a  right  of  way  affects  the  physical  con- 
dition of  the  property.  Van  Ness  v.  Royal 
Phosphate  Co.,  53  South.  381,  383,  60  Bla. 
284,  30  L.  R.  A.  (N.  S.)  833,  Ann.  Cas.  1912C, 
647. 

A  paramount  outstanding  title  is  an  "in- 
cumbrance" within  the  meaning  of  a  cove- 
nant against  incumbrances.  Morris  v.  Short 
(Tex.)  151  S.W.  633,  638. 

An  "incumbrance"  is  a  burden  on  land 
which  depreciates  its  value,  as  a  lien,  ease- 
ment, or  servitude,  and  includes  "any  right 
to  or,  interest  in  the  land  which  may  subsist 
in  third  persons,  to  the  diminution  of  the 
value  of  the  land,  but  consistent  with  the 
conveyance  of  the  title."  Howell  v.  North- 
ampton R.  Co.,  60  Atl.  793,  211  Pa.  284  (qnot- 
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ing  and  adopting  definition  in  Batley  ▼.  Foer- 
derer,  29  AU.  868,  162  Pa.  460). 

An  "incumbrance,"  within  the  meaning 
of  a  covenant  against  incumbrances,  includes 
every  right  to  or  interest  In  the  land,  con- 
sistent with  the  passing  of  a  fee,  which  di- 
minishes the  value  of  the  land.  Simons  v. 
Diamond  Match  Co.,  123  N.  W.  1132,  1133, 
159  Mich.  241. 

An  "incumbrance,"  within  the  terms  of 
a  contract  for  the  sale  of  laud  free  from  all 
incumbrances,  includes  any  right  to  or  Inter- 
est in  the  land  to  the  diminution  of  its  value, 
though  consistent  with  the  passage  of  the 
fee,  or  any  adverse  right  or  privilege  which 
curtails  the  full  and  exclusive  enjoyment 
of  the  land.  Friendly  v.  Ruff,  120  Pac.  745, 
746,  61  Or.  42. 

A  mere  'incumbrance"  on  real  estate, 
which  may  readily  be  removed  and  dis- 
charged out  of  the  purchase  money,  is  not  a 
bar  to  specific  execution  of  a  contract  for 
the  sale  and  conveyanoe  thereof.  Armstrong 
v.  Maryland  Coal  Co.,  69  S.  B.  195,  204,  67 
W.  Va.  589. 

Civ.  Code,  i  1114,  provides  that  the  term 
•incumbrance"  includes  taxes,  assessments, 
and  all  liens  upon  real  property.  Hollywood 
Lumber  Co.  y.  Love,  100  Pac.  698,  699,  156 
Cal.  270. 

A  contract  for  the  sale  of  real  estate,  free 
from  all  incumbrances,  ordinarily  refers  to 
Incumbrances  defined  by  Civ.  Code,  {  1114,  de- 
claring that  the  term  "incumbrances,"  in- 
cludes taxes,  assessments,  and  liens,  and  a 
purchaser  intending  to  make  the  term  include 
an  incumbrance  affecting  only  the  physical 
condition  of  the  property,  must  have  the 
agreement  so  declare.  Sisk  v.  Caswell,  112 
(Pac.  185,  190,  14  Cal.  App.  377. 

A  contract  for  the  sale  of  real  estate 
"clear  of  all  'incumbrances,' "  is  breached 
when  at  the  time  of  the  execution  of  the  con- 1 
tract  there  is  an  ordinance  providing  for  the  j 
widening  of  a  street  on  which  the  real  estate 
abutted,  though  such  ordinance  may  have 
been  invalid,  and  was  subsequently  set  aside. 
GrayhUl  v.  Rnhl,  74  Atl.  239,  240,  225  Pa. 
417. 

An  agreement  by  an  owner  of  lots  abut- 
ting on  a  street  to  give  the  city  five  feet  for 
widening  the  street,  on  condition  that  the 
work  should  be  done  during  that  year,  does 
not  constitute  an  "incumbrance"  within  a 
covenant  against  incumbrances  in  a  deed 
executed  two  years  thereafter.  Fleet  v.  Walt, 
66  Atl.  1031,  1032,  80  Vt  177. 

Plaintiff  contracted  to  convey  to  defend- 
ant certain  real  estate,  with  full  covenants  of 
warranty,  conveying  the  absolute  fee,  free 
from  all  incumbrances,  except  as  previously 
stated.  It  subsequently  appeared  that  the 
supports  and  foundation  of  the  supports  of 
the  roof  of  a  shed  on  the  premises  rested  on 
a  7-inch  space  of  adjoining  land;  but  plain- 


tiff tendered,  in  addition  to  the  deed,  a  re- 
lease by  the  owner  of  such  adjoining  property 
so  long  as  plaintiff's  building  stood.  Held, 
that  such  release  complied  with  plaintiff's 
agreement  to  convey  a  title  free  from  all  in- 
cumbrances; the  overlap  being  a  mere  en- 
croachment on  adjoining  pr^nises,  and  not 
an  "incumbrance"  on  the  property  conveyed. 
Eastman  v.  Home,  125  N.  Y.  Supp.  553,  554, 
141  App.  Dtv.  12. 

Covenants  against  Incumbrances  in  a 
deed  conveying  no  .part  of  the  adjacent  streets 
are  breached  by  a  release,  previously  execut- 
ed by  the  grantor,  releasing  a  railway  from 
liability  for  damages  resultihg  to  the  land 
from  its  operation  on  an  adjacent  street;  the 
release  constituting  an  "incumbrance,"  de- 
fined as  any  right  to  or  interest  in  land 
which  may  subsist  in  third  persons  to  the 
diminution  of  the  value  of  the  estate  of  the 
tenant,  but  consistently  with  the  passing  of 
the  fee.  Tuskegee  Land  &  Security  Co.  v. 
Birmingham  Realty  Co.,  49  South.  378,  882, 
161  Ala.  542,  23  L.  R.  A.  (N.  S.)  992  (citing 
4  Words  and  Phrases,  pp.  3519,  3520).     . 

Where  there  Is  a  physical  burden  on  real 
estate  which  is  visible,  the  presumption,  in 
the  absence  of  an  express  agreement,  is  that 
the  burden  is  not  an  "incumbrance,"  within  a 
covenant  against  incumbrances.  Where,  at 
the  time  of  the  execution  of  a  contract  for^ 
the  sale  and  purchase  of  real  estate  and' 
the  payment  of  a  imrt  of  the  price,  a  drain- 
age ditch  existed  on  the  land,  sufiiclent  to 
run  water  through  it,  and  it  appeared  that 
the  value  of  the  land  retained  by  the  vendor 
and  his  grantees  rested  largely  on  the  fact 
that  they  could  be  given  the  benefit  of  the 
irrigation  by  an  extension  of  the  ditch  on 
the  land,  the  law.  would  presume,  in  the  ab- 
sence of  an  express  agreement  to  the  con- 
trary, that  the  ditch  was  not  an  incumbrance, 
within  the  contract  against  incumbrances, 
and  a  deed  reserving  irrigation  rights  in 
the  ditch  merely  complied  with  the  contract. 
Sisk  V.  Caswell,  112  Pac.  185,  190,  14  Cal. 
App.  377. 

In  the  original  Seminole  Agreement  of 
December  16,  1897  (Act  July  1,  1898,  c.  542, 
30  Stat  567),  providing  that  all  contracts  for 
incumbrance  of  any  part  of  any  allotment 
prior  to  patent  shall  be  void,  an  "incum- 
brance" is  a  right  or  interest  in  land  which 
may  subsist  in  third  persons  to  the  diminution 
of  the  value  of  the  land,  but  consistent  with 
the  passing  of  the  fee  by  conveyance.  Stout 
V.  Simpson,  124  Pac.  754,  756,  34  Okl.  129. 

Section  15  of  the  act  of  July  1,  1902,  pro- 
viding that  lands  allotted  to  members  and 
freedmen  of  the  Choctaw  and  Chickasaw  Na- 
tions shall  not  be  "affected"  or  "incumbered" 
by  any  deed,  debt,  or  obligation,  of  any  char- 
acter, contracted  prior  to  the  time  at  which 
said  land  may  be  alienated,  means  that  there 
shall  be  no  burden  on  the  title  or  charge 
against  such  allotment,  and  that  tlie  aame 
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shall  in  no  event  become  liable  for  any  debt 
or  obligation  contracted  prior  to  the  remoyal 
of  restrictions.  In  re  Davis'  Estate,  12^  Piaa 
547,  651,  82  Okl.  209. 

Buildinc  and  other  restriotlons 

Where  there  were  building  restrictions  on 
land  which  was  subject  to  the  reserved  right 
of  way  for  and  the  right  to  construct  and 
maintain  pipes  and  ditches  for  irrigation  pur- 
poses, the  land  was  not  "free  and  clear  of  all 
'Incumbrances'  "  within  a  contract  to  sell  the 
land.  Tandy  v.  Waesch,  97  Pac.  69,  70,  154 
Gal.  108. 

Building  restrictions  in  grants  of  real  es- 
tate are  "incumbrances"  on  the  title.  Wbelan 
V.  Rosslter,  82  Pac.  1082,  1083, 1  Cal.  App.  701 
(citing  Reynolds  v.  Cleary,  16  N.  T.  Supp.  421, 
61  Hun,  592;  Wetmore  v.  Bruce,  28  N.  B. 
803,  118  N.  Y.  319;  Kramer  v.  Carter,  136 
Mass.  504;  Jeffries  v.  Jeffries,  117  Mass. 
184;  Van  Schalck  v.  Lese,  66  N.  Y.  Supp.  64, 
81  Misc.  Rep.  610). 

Any  right  existing  in  another  to  use  the 
land,  or  whereby  the  use  of  the  owner  is  re- 
stricted, is  an  **incumbrance."  A  provision 
in  a  deed  forming  part  of  the  grantor's  chain 
of  title,  prohibiting  the  erection  of  certain 
kinds  of  buildings  on  the  lot  after  ten  years, 
and  requiring  any  building  erected  thereon, 
.not  to  be  nearer  the  street  than  adjoining 
buildings,  is  an  "incumbrance.**  Williams  v. 
Hewitt,  106  Pac.  496,  497,  57  Wash.  62,  185 
Am.  St.  Rep.  971  (quoting  and  adopting  defi- 
nition in  Wetmore  v.  Bruce,  23  N.  B.  303, 118 
N.  Y.  819). 

An  "incumbrance**  is  a  right  to  or  inter- 
est in  land  which  may  subsist  in  another  to 
the  diminution  of  the  value  of  the  land  or 
consistent  with  the  power  to  pass  the  fee  by 
conveyance.  It  may  consist  of  a  right  in  an- 
other to  use  the  land,  or  anything  which  re- 
stricts the  use  of  the  land  by  the  owner.  A 
covenant  in  a  deed  that  the  grantee  will  not 
carry  on  or  permit  to  be  carried  on,  on  the 
premises  conveyed,  any  noxious,  offensive,  or 
dangerous  trade  or  business,  runs  with  the 
land  and  Is  restrictive,  and  constitutes  an  "in- 
cumbrance" thereon.  A  restrictive  covenant 
in  a  deed,  preventing  the  use  of  the  land  con- 
veyed for  any  lawful  purpose,  is  an  "incum- 
brance.". Dieterlen  v.  Miller,  99  N.  Y.  Supp. 
699,  701,  114  App.  Div.  40  (citing  Campbell  v. 
Seaman,  63  N.  Y.  577,  20  Am.  Rep.  567;  Cle- 
ment V.  Burtis,  24  N.  B.  1013,  121  N.  Y.  708; 
Ray  V.  Adams,  60  N.  Y.  Supp.  663,  44  App. 
Div.  173;  Wetmore  v.  Bruce,  23  N.  B.  303, 
118  N.  Y.  819;  Forster  v.  Scott,  32  N.  E.  976, 
186  N.  Y.  5S2,  18  L.  R.  A.  543 ;  Kountze  v. 
Helmuth,  22  N.  Y.  Supp.  204,  67  Hun,  348; 
Id.,  35  N.  E.  656,  140  N.  Y.  432;  Rowland  v. 
MiUer,  84  N.  £.  765,  139  N.  Y.  93,  22  L.  R.  A. 
182). 

Civ.  Code,  |  1113,  provides  that  the  use 
of  the  word  "grant**  in  a  conveyance  shall 
Imply  a  covenant  that  the  estate  la  free 


from  incumbrances,  at  the  time  of  the  execu- 
tion of  the  conveyance.  Section  1114  pro- 
vides that  the  term  "incumbrances**  includes 
taxes,  assessments,  and  all  liens  upon  real- 
ty. Held  that,  aside  from  the  statutory  defl- 
xiition,  an  ^'incumbrance,**  as  used  in  fiie 
phrase  "covenant  against  incumbrances,"  is 
any  right  or  interest  in  land  which  may  sub- 
sist in  third  persons  to  the  diminution  of  the 
value  of  the  estate  to  the  grantee,  but  con- 
sistently with  the  passing  of  the  fee,  and 
both  within  such  definition  and  under  the 
statute  a  restrictive  covenant  against  the  use 
of  firearms  on  the  premises  was  an  "incum- 
brance"; the  word  "includes"  being  ordi- 
narily a  word  of  enlargement  and  not  of  re- 
striction. Praser  v.  Bentel,  119  Pac  509, 
511,  161  Oal.  390,  Ann.  C^s.  1913B,  1062. 

Contmot  to  sell  and  ooavej 

Revision  1874,  p.  637,  |  5,  authorized  a 
married  woman  to  bind  herself  by  contract 
tn  the  same  manner  and  to  the  same  extent 
as  though  she  were  unmarried,  with  certain 
exceptions;  but  section  14  provided  that 
nothing  contained  in  the  act  should  enable 
any  married  woman  to  execute  any  convey- 
ance of  her  land,  or  any  instrument  'Incum- 
bering**  the  same,  without  her  husband  Join- 
ing. P.  Ia  1898,  p.  670,  f  39,  provides  that  no 
estate  or  interest  of  a  feme  covert  in  any 
lands  shall  pass  by  her  deed  or  conveyance 
without  a  previous  acknowledgment  in  a  pre- 
scribed form,  and  that  every  deed  or  Instru- 
ment of  the  nature  or  description  set  forth  In 
section  21,  which  includes  agreements  for 
sale,  executed  and  acknowledged  as  there- 
tofore, should  be  effectual  to  convey  or  af- 
fect the  property  thereby  intended  to  be  con- 
veyed or  affected.  Held,  that  a  married 
woman's  agreement  to  convey,  not  acknowl- 
edged, does  not  ''incumber**  the  lands  within 
section  14.  Wolff  v.  Meyer,  66  Atl.  959,  960, 
75  N.  J.  Law,  181. 

Dower 

An  "incumbrance"  is  not  always  a  Uen^ 
although  a  lien  is  always  an  incumbrance. 
Thus  dower,  though  not  a  lien,  but  an  estate, 
is  an  incumbrance,  in  that  it  incumbers  the 
titie.  Wilson  v.  Wilson,  105  N.  Y.  Supp.  151, 
153,  120  App.  Div.  581. 

An  outstanding  dower  interest  is^an  "in- 
cumbrance** within  a  deed  containing  a  spe- 
cial warranty  against  all  claims,  and  a  war- 
ranty in  the  terms  "grant,  bargain,  and  seH," 
which,  under  the  direct  provisions  of  Kirby's 
Dig.  §  731,  import  that  the  grantor  is  seized 
of  an  indefeasible  estate  in  fee  simple  free 
from  incumbrances.  Seldon  v.  Dudley  B. 
Jones  Co.,  85  S.  W.  778,  779,  74  Ark.  348. 

An  inchoate  right  of  dower  is  an  *4ncuni- 
brance*'  on  land  within  St  1896,  |  8186,  au- 
thorizing the  holder  of  an  incumbrance  to 
bring  an  action  to  test  the  validity  of  the 
claim  of  another  to  the  land.  Huntzidcer 
J  T.  Crocker,  115  N.  W.  840,  341,  136  Wla.  3«, 
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15  Ann.  Cas.  444  (citing  Wright  r.  Young, 
6  Wis.  127,  70  Am.  Dec.  453). 

Easement 

An  easement  acquired  by  the  city  for  a 
street  over  a  dty  lot.  In  condemnation  pro- 
ceedings, the  street  not  haying  been  opened, 
is  an  ''incumbrance"  upon  the  land,  within 
the  terms  of  a  representation  by  the  owner 
to  tils  real  estate  broker  that  he  Is  possessed 
of  a  good  marketable  title  free  from  all  In- 
cumbrances and  adverse  Hens  and  Interests. 
Smith  V.  Mellen,  133  N.  W.  566,  568,  110 
Minn.   Ids. 

Where  an  easement  and  right  of  way 
have  been  granted  by  Congress,  or  are  pro- 
vided, for  by  the  state  liOgislature,  over  pub- 
lic lands  belonging  to  the  government  or  the 
state,  as  the  case  may  be.  the  existence  of 
such  easements  does  not  constitute  a  breach 
of  covenant  against  "incumbrances"  in  sub- 
sequent conveyances  of  said  land.  New- 
myer  v.  Roush,  120  Pac.  464,  466,  21  Idaho, 
106,  Ann.  Cas.  1913D,  433. 

Eminent  dontain 

Defendant  agreed  to  convey  to  plaintiff 
certain  described  real  estate,  free  and  clear 
of  all  incumbrances,  and  that  if  the  title  was 
not  good,  and  could  not  be  made  good  with- 
in 30  days  of  the  date  of  the  delivery  of  the 
abstract,  it  should  be  optional  with  the  pur- 
chaser whether  the  title  should  pass  subject 
to  any  defect  that  might  be  found,  or  that 
the  earnest  money  should  be  refunded.  Aft- 
er the  abstract  was  furnished,  plaintifC  dis- 
covered that  a  railway  corporation  had  be- 
gun proceedings  to  condemn  a  right  of  way 
through  the  property  and  had  filed  a  lis  pen* 
dens.  Held,  that  such  proceedings  consti- 
tuted a  defect  in  the  title,  warranting  plain- 
tiff in  refusing  the  same  ahd  in  recovering 
the  earnest  money.  Irrespective  of  the  tech- 
nical definition  of  the  word  "incumbrance," 
the  language  of  the  contract  is  plain  and  spe- 
cific, and  the  condemnation  proceedings  came 
within  the  scope  of  the  term.  Miller  v.  Cal- 
vin Philips  &  Co.,  87  Pac.  264,  265,  44  Wash. 
226. 


A  public  highway  is  not  an  **lncum- 
brance,"  within  the  meaning  of  that  term  as 
used  in  covenants  against  Incumbrances. 
Kidder  v.  Chllds,  114  N.  Y.  Supp.  561,  563, 
130  App.  Div.  259  (dissenting  opinion,  citing 
Whitbeck  v.  Cook  [N.  Y.]  15  Johns.  483,  8 
Am.  Dec.  272;  Huyck  v.  Andrews,  20  N.  B. 
581,  113  N.  Y.  81,  3  L.  R.  A.  789,  10  Am. 
St  Rep.  432). 

Where  a  public  highway  has  been  con- 
structed and  opened  and  used  by  the  public, 
and  is  of  such  general  character  as  to  give 
notice  of  its  use,  across  a  tract  of  land,  it  is 
not  such  an  "incumbrance"  as  will  constitute 
a  breach  of  a  covenant  of  warranty,  and  the 
purchaser  of  such  land  is  presumed  to  have 
had  in  mind  the  existence  of  such  easement. 


and  that  4iie  parties  in  making  such  eon* 
tract  did  not  intend  to  include  the  same  in 
the  contract  or  conyeyance.  Newmyer  ▼. 
Boush,  120  Pac.  464,  466,  21  Idaho,  106,  Ann. 
Cas.  1913D,  433. 

XmproTement  work 

Under  Comp.  Laws  1897,  f  4019,  whici 
divides  property  for  the  purpose  of  taxation 
into  two  classes,  real  estate  and  personal 
property,  and  declares  the  former  to  include 
"improvements,"  which  are  defined  to  include 
all  buildings,  structures,  fixtures,  and  fences 
erected  upon  or  afiSxed  to  the  land,  whether 
title  has  been  acquired  to  the  land  or  not, 
Improvements  upon  an  unpatented  mining 
claim  become,  upon  their  sale  for  taxes,  so 
associated  with  the  realty  as  to  constitute  an 
"incumbrance"  thereon,  within  the  meaning 
of  C.  L.  2304,  allowing  the  holder  of  an  in- 
cumbrance to  perform  the  annual  labor,  so  as 
to  prevent  relocation.  McVeigh  v.  Vleg,  117 
Pac.  857,  859,  16  N.  M.  453. 

Iiea^e 

A  lease  is  an  'Incumbrance,"  within  the 
meaning  of  that  term  as  used  in  a  covenant 
against  incumbrances.  Crawford  v.  McDon- 
ald, 106  S.  W.  206,  206,  84  Ark.  415. 

"An  'incumbrance,'  within  the  meaning 
of  a  covenant  against  incumbrances,  Includes 
any  right  or  interest  in  the  land  which  may 
subsist  in  the  third  person  to  the  diminution 
of  the  value  of  the  land,  but  consistent  with 
the  passing  of  the  fee  by  the  conveyance. 
Hence  an  outstanding  lease  is  an  incum- 
brance." Brass  v.  Vandecar,  96  N.  W.  1035, 
1036,  70  Neb.  35  (quoting  and  adopting  def- 
inition in  Fritz  V.  Pusey,  18  N.  W.  94,  31 
Minn.,  368). 

An  outstanding  lease  for  a  period  of 
years  is  an  "incumbrance,"  within  the  mean- 
ing of  a  deed  warranting  against  incumbrance 
esl  La  Rue  v.  Parmele,  103  N.  W.  304,  305, 
73  Neb.  663. 

A  lease  for  five  years  of  premises  con- 
tracted to  be  sold  is  such  an  "incumbrance" 
as  Justifies  vendee  in  refusing  to  perform. 
Foland  V.  Italian  Savings  Bank  of  City  of 
New  York,  108  N.  Y.  Supp.  57,  58,  123  App. 
Div.  598. 

Where  a  grantee  in  a  grant,  bargain, 
and  sale  deed  had,  at  the  time  of  the  grant, 
knowledge  of  a  lease  on  the  property,  and 
that  rent  was  receipted  for  the  term  on  the 
margin  of  the  lease,  and  requested  and  ob- 
tained an  assignment  of  the  lease  to  himself, 
such  lease  was  not  a  breach  of  the  implied 
covenant  against  incumbrances,  though  under 
the  direct  provisions  of  the  Code  a  lease  is  an 
"Incumbrance,"  and  is  within  the  covenants 
implied  from  the  word  "grant"  in  a  convej  ■ 
ance  of  an  estate  In  fee  simple.  Mann  v. 
Montgomery,  92  Pac.  875,  876,  6  Cal.  App.  646. 

A  promise  to  pay  rent  for  demised  prem- 
ises is  not  an  'Incumbrance"  of  community 
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real  property  within  a  statute  providing  that 
the  husband  shall  not  sell,  convey,  or  Incum- 
ber the  community  real  property  unless  the 
wife  joins  in  the  deed  or  instrument  evidenc- 
ing the  conveyance  or  incumbrance.  Monroe 
V.  Stayt,  107  Pac.  517,  518,  57  Wash.  592,  30 
L.  R.  A.  (N.  S.)  1102. 

License 

An  instrument  giving  a  person  the  right 
to  construct  a  drainage  ditch  through  the 
land  of  the  person  executing  the  Instrument, 
being  without  consideration  and  not  acknowl- 
edged and  recorded,  was  a  mere  license,  rev- 
ocable at  the  will  of  the  licensor  and  his 
grantee,  and  not  a  covenant  running  with 
the  land,  and  did  not  constitute  an  *lncum- 
brance"  thereon,  which  would  prevent  the 
conveyance  of  a  fee-simple  title  by  the  gran- 
tor. Williams  v.  Beatty,  122  S.  W.  323,  326, 
139  Mo.  App.  167. 

liien  distingrnislied 

The  term  •'incumbrance,"  as  used  in  a 
covenant  for  title,  is  more  comprehensive 
tlian  'lien,"  Including  liens  and  any  other 
burden  resting  either  on  the  real  estate  itself, 
or  on  its  title,  which  tends  to  lessen  its  value, 
or  Interfere  with  its  free  enjoyment.  First 
Church  of  Christ  Scientists  of  New  Albany  v. 
Cox,  94  N.  E.  lOiS,  1049,  47  Ind.  App.  536. 

Meohanio*!  lien 

A  claim  of  a  lumber  company  for  lumber 
used  in  constructing  a  house  on  mortgaged 
premises  cannot  be  deemed  an  "incumbrance," 
within  a  clause  of  the  mortgage  authorizing 
the  mortgagee  to  pay  incumbrances,  in  the 
absence  of  anything  to  show  when  the  lum- 
ber was  purchased,  or  by  whom,  or  when  the 
house  was  completed,  or  that  any  steps  were 
taken  or  contemplated  by  the  lumber  com- 
pany to  assert  a  lien.  Provident  Mut.  Bldg. 
ft  Loan  Ass'n  v.  ShafTer,  83  Pac.  274,  275,  2 
Cal.  App.  216. 

Mineral  or  timber  priTilego 

A  covenant  in  a  deed  that  the  premises 
are  free  from  all  taxes,  tax  titles,  or  certifi- 
cates, judgments,  mechanics*  liens,  and  in- 
cumbrances of  any  kind  whatsoever,  is  suffi- 
ciently broad  to  warrant  an  action  at  law, 
wherein  the  declaration  alleges  that  the  lands 
conveyed  were  not  free  and  discharged  from 
all  liens  and  incumbrances,  but  were  subject 
to  a  right  in  a  certain  named  company  to  en- 
joy the  benefit  of  the  oil  and  asphalt  rights 
for  a  period  of  10  years  from  a  certain  date. 
Flood  V.  Graham,  54  South.  456,  457,  61  Fla. 
207,  Ann.  Cas.  1912D,  1137. 

Bums'  Ann.  St.  1908,  §  7852,  provides 
that  no  lands  of  any  married  woman  shall  be 
liable  for  the  debts  of  her  husband,  but,  with 
the  profits  therefrom,  shall  be  her  separate 
property  as  fully  as  If  she  were  unmarried, 
provided  tljat  she  shall  have  no  power  to 
incumber  or  convey  the  lands  except  by  deed 
in  which  her  husband  shall  join.     Section 


7863  provided  that  a  married  woman  may 
take  and  hold  property  by  conveyance,  gift, 
devise,  or  descent,  and  it  shall  be  her  sepa- 
rate property,  together  with  all  the  rents.  Is- 
sues, income,  and  profits  thereof,  and  under 
her  control  the  same  as  if  unmarried.  Held, 
that  a  written  contract  whereby  a  married 
woman  granted  the  exclusive  right  to  ex- 
plore land  for  gas  and  oil  for  five  years,  with 
the  privilege  of  renewal  for  five  years,  and  as 
much  longer  as  gas  and  oil  might  be  found 
in  paying  quantities,  was  not  an  "incum- 
brance" or  conveyance  within  section  7852, 
and  was  valid,  though  her  husband  did  not 
join  therein.  Kokomo  Natural  Gas  &  Oil  Co. 
V.  Mattock,  97  N.  E.  787,  788,  177  Ind.  225, 
39  L.  B.  A.  (N.  S.)  675. 

An  "incumbrance"  is  every  right  to  or 
interest  in  land  granted,  to  the  diminution 
of  the  value,  but  consistent  with  the  passing 
of  the  fee  by  the  conveyance,  and  it  is  only 
necessary  that  it  confer  upon  its  owner  some 
interest  in  or  right  to  some  profit  or  lawful 
use  of  the  land,  and  any  burden  which  dimin- 
ishes the  full  measure  of  enjoyment  of  the 
land,  or  renders  it  less  useful  or  less  salable, 
is  an  incumbrance,  though  the  entire  fee  p<ass- 
ed  by  the  conveyance,  and  an  outstanding 
right  in  a  third  party  to  extract  rosin  from 
pine  timber  conveyed  is  an  incumbrance,  and, 
if  not  excepted  from  a  deed  with  full  cove- 
nants and  warranties,  covering  the  timber  or 
lands  upon  which  it  grows,  will  constitute  an 
actionable  breach.  Brodie  v.  New  England 
Mortg.  Sec.  Co.,  51  South.  861,  862,  166  Ala. 
170. 

A  deed  conveyed  land  and  covenanted 
that  it  was  free  from  all  incumbrances. 
There  was  at  the  time  a  written  contract  con- 
veying the  principal  part  of  the  timber  on  the 
land  and  allowing  the  grantee  until  a  fnture 
date  to  remove  it.  It  was  agreed  that  the 
Umber  cut  and  banked  off  part  of  the  land, 
under  the  contract,  should  go  to  the  vendors, 
and  that  all  other  timber  and  the  remaining 
notes  for  the  purchase  price  thereof  should 
go  to  the  purchaser  of  the  land.  The  notes 
for  the  purchase  price  of  the  lumber  were 
afterwards  transferred  to  the  purchaser  with- 
out further  consideration  than  those  men- 
tioned in  the  deed,  were  accepted  by  it,  and 
afterwards  collected  as  they  became  due. 
The  vendors  also  agreed  to  have  the  timber 
contract  reformed  to  embrace  an  omitted 
clause.  Held,  that  the  timber  notes  were  as- 
signed to  the  purchaser,  and  the  agreement 
to  reform  the  contract  was  made  and  ac- 
cepted as  an  entire  satisfaction  of  the  deed 
so  far  as  it  w^as  affected  by  the  timber  con- 
tract, so  that  such  contract  was  not  an  'in- 
cumbrance** w^ithin  the  meaning  of  the  cove- 
nants in  the  deed.  Soudan  Planting  Co.  v, 
Stevenson,  128  S.  W.  574,  579,  94  Ark.  599. 

Mortgage  or  de«d  of  tmut 

"Incumbrance  by  mortgage*'  means  that 
there  must  be  some  valid  existing  obligation 
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to  snpport  the  mortgage,  which  may  be  con- 
tingent until  default  in  the  payment  of  the 
debt  secured.  A  mortgage  on  a  vessel  to  se- 
cure a  debt  of  the  mortgagor  is  a  present 
"incumbrance**  by  a  chattel  mortgage,  within 
the  meaning  of  a  provision  of  a  policy  of  in- 
surance on  such  vessel  making  it  void,  in 
case  of  such  incumbrance,  so  long  as  the 
debt  secured  is  outstanding,  although  it  is 
not  in  default  Gilchrist  Transp.  Co.  v.  Phe- 
nix  Ins.  Co.,  170  Fed.  279,  282,  283,  05  C.  C. 
A.  475. 

"Incumbrances*'  are  of  two  kinds,  viz.: 
(1)  such  as  affect  the  title;  and  (2)  those 
which  affect  only  the  physical  condition  of 
the  property.  A  mortgage  or  other  lien  is 
a  fair  illustration  of  the  former;  a  public 
road,  or  a  right  of  way,  of  the  latter.  Where 
incumbrances  of  the  former  class  exist,  the 
covenant  against  incumbrances  under  all  the 
authorities  is  broken  the  instant  it  is  made, 
and  it  is  of  no  importance  that  the  grantee 
had  notice  of  them  when  he  took  the  title. 
Van  Ness  v.  Royal  Phosphate  Co.,  53  South. 
381,  383,  60  Fla.  284,  30  L.  R.  A.  (N.  S.)  833, 
Ann.  Cas.  1912C,  647  (quoting  Memmert  v. 
McKeen,  4  Atl.  542,  112  Pa.  315). 

An  insurance  policy,  providing  that  if 
the  property  should  become  incumbered  the 
policy  would  be  void,  will  not  be  rendered  in- 
valid by  mortgage  not  a  valid  lien  on  the 
property.  Where  insured  executed  a  mort- 
gage to '  secure  a  note  payable  more  than  a 
year  after  date  for  rent  to  become  due  un- 
der a  lease,  to  begin  five  years  in  the  future, 
and  the  insured's  property  is  destroyed  by 
fire  before  the  commencement  of  the  term,  the 
mortgage  is  not  an  "incumbrance"  within  the 
policy.  Rowland  v.  Home  Ins.  Co.  of  New 
York,  108  Pac.  118,  82  Kan.  220,  136  Am.  St 
Rep.  104. 

An  unrecorded  mortgage  Is  an  "incum- 
brance" within  the  provisions  of  a  fire  policy 
making  it  void  in  case  of  an  Incumbrance  by 
mortgage.  Rhea  v.  Planters'  Mut.  Ins.  Co., 
90  S.  W.  850,  77  Ark.  57. 

A  purchaser  in  a  contract  for  the  sale  of 
land  subject  to  a  mortgage  securing  a  debt 
past  due  need  not  accept  a  deed  subject  to 
such  mortgage  on  which  foreclosure  has  been 
begun  and  may  recover  a  partial  payment 
and  the  expense  of  examining  the  title. 
Wacht  V.  Hart,  105  N.  Y.  Supp.  78,  80,  120 
App.  Div.  189. 

Under  av.  Code  S  1114,  defining  an  "in- 
cumbrance" as  including  taxes,  assessments, 
and  all  liens  upon  real  property,  a  deed  of 
trust  is  not  an  incumbrance,  within  Code 
Civ.  Proc.  §  1475,  declaring  that,  in  the  case 
of  subsisting  incumbrances  on  the  homestead 
of  a  decedent,  the  claim  secured  thereby 
must  be  presented  and  allowed  as  other 
claims.  Weber  v.  McCleverty,  86  Pac.  706, 
708,  149  CaL  316. 


Mortsa«;e  paid,  but  not  discliavsed 

An  apparent  mortgage,  although'  extin- 
guished by  payment,  is  an  "incumbrance," 
sufiicient  as  a  defense  in  a  suit  on  a  note 
which  contains  a  condition  that  the  same 
will  not  be  paid  until  the  "incumbrance  is  re- 
moved" from  the  land ;  but  it  is  not  an  in- 
cumbrance within  a  warranty  deed.  Hoyt  v. 
Swift,  13  Vt.  129,  131,  37  Am.  Dec  586; 
Judevlne  v.  Pennock,  15  Vt.683,  685. 

Party  wall 

Under  Code,  §§  2994-3003,  giving  an  ad- 
joining owner  the  right,  without  the  consent 
of  the  other,  to  erect  a  party  wall,  one-half 
on  the  premises  of  such  other,  a  party  wall 
doea  not  constitute  an  "incumbrance"  for 
which  a  lessee  making  use  of  the  wall,  and 
thereby  obligating  himself  to  the  adjoining 
owner  to  make  compensation  for  a  share  of 
the  expense  thereof,  may  recover  of  lessor. 
Percival  v.  Colonial  Inv.  Co.,  115  N.  W.  941, 
942,  140  Iowa,  275,  24  L.  R.  A.  (N,  S.)  293. 

Special  asseMinents 

An  incumbrance  is  any  right  to  or  inter- 
est in  land  which  may  subsist  in  third  per- 
son to  the  diminution  in  value  of  the  land, 
though  consistent  with  the  passing  of  the  fee 
by  deed  or  conveyance.  But  a  mere  possibili- 
ty of  establishing  a  right  to  or  interest  in 
land  is  not  within  the  definition.  A  cove- 
nant in  a  deed  against  incumbrances  does 
not  include  a  charge  for  street  improvement, 
which  has  been  made,  though  the  lien  there- 
of has  not  attached.  Cemansky  v.  Fitch,  96 
N.  W.  754,  756,  121  Iowa,  186. 

Where,  by  virtue  of  a  statute  regulating 
drainage  assessments,  a  dit(fh  assessment 
was  a  lien  on  lahd  conveyed  at  the  time  of 
the  execution  of  the  contract  of  sale  and  deed, 
such  assessment  constituted  a  breach  of  war- 
ranty against  "incumbrance."  Plerse  v. 
Bronnenberg,  81  N.  E.  739,  82  N.  E.  126,  127, 
40  Ind.  App.  662. 

Where  the  owners  of  a  tenement  house 
on  November  1,  1906,  contracted  to  convey 
the  same  free  from  all  incumbrances  and 
violations  of  the  tenement  house  act  (Laws 
1901,  p.  889,  c.  334),  and  on  May  25th  had 
been  served  with  notice  to  install  a  water 
meter,  which  was  installed  by  the  water  de- 
partment on  October  8th,  but  the  cost  was 
not  certified  until  November  1st,  nor  the  bill 
certified  to  the  comptroller  until  December 
13,  1906,  the  assessment  therefor  was  not  a 
lien  on  the  premises,  when  conveyed  on  De- 
cember 11th,  the  words  "lien  or  incum- 
brance" being  used  to  cover  only  a  charge 
against  the  property  after  it  has  been  ascer- 
tained or  determined.  Feder  v.  Rosenthal, 
116  N.  Y.  Supp.  2,  4,  62  Misa  Rep.  610. 

A  lot  which  would  ultimately  be  liable 
for  the  cost  of  improvements  already  made 
upon  the  street  on  which  it  abutted  was  sold 
with  covenants  of  warranty  against  liens  and 
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Incombrances.  At  that  time  no  assessment 
tat  this  Improvement  had  been  made,  but  a 
year  later  It  was  made  under  Acts  1901»  c 
231,  S  4,  which  provides  that  the  assessment 
for  benefits  shall  not  become  a  lien  on  the 
property  until  its  adoption  by  the  common 
counclL  Held,  that  the  vendor  was  not  li- 
able under  his  warranty  tor  the  cost  of  these 
improvements,  as  there  was  no  lien  at  the 
time  of  the  sale,  and  there  was  no  'incum- 
brance" within  Uie  meaning  of  the  covenant 
against  incumbrances,  as  the  land  was  not 
then  burdened  and  the  Legislature  by  fixing 
the  time  when  the  lien  attached  must  have 
intended  that  the  purchaser  where  convey- 
ances were  made  prior  to  that  date  should 
bear  the  cost  of  the  Improvement  First 
Church  of  Christ  Scientists  of  New  Albany  v. 
Cox,  d4  N.  E.  1048,  1049,  47  Ind.  App.  536.  . 


Taxes  on  real  estate  for  1893,  which  had 
been  assessed,  levied,  and  warranted  to  the 
collector  of  taxes,  became  a  lien  on  the  land 
prior  to  February  14,  1894,  within  a  deed 
executed  on  that  date  containing  a  warranty 
against  "incumbrances.*'  Patterson  v.  Cap- 
pon,  102  N.  W.  1083,  1084,  125  Wis.  198. 

From  the  use  of  the  words  "grant*'  and 
"convey"  in  a  deed  the  law  implies  a  cove- 
nant that  at  the  time  of  such  conveyance  the 
land  is  free  from  incumbrances,  and  taxes 
are  included  in  the  term  "Incumbrances"  as 
here  used,  Bullitt  v.  Coryell,  85  S.  W.  482, 
483,  38  Tex.  Civ.  App.  42. 

Under  Comp.  Laws  1897,  |  4019,  pro- 
viding that  the  term  "real  estate^*  shall  in- 
clude mines  and  minerals  and  also  improve- 
ments, and  defining  the  others  to  be  all  struc- 
tures and  fixtures  erected,  on  land,  whether 
title  has  been  acquired  to  said  land  or  not. 
Laws  1899,  c.  60,  providing  that  a  tax  on 
mining  claims  shall  be  a  tax  on  the  net  pro- 
duct and  the  surface  improvements  only,  im- 
provements upon  a  mining  claim  become 
upon  a  sale  therefor  for  taxes  so  associated 
with  the  realty  as  to  constitute  an  "incum- 
brance" thereon  within  Comp.  Laws  1897,  § 
2804,  allowing  the  holder  of  an  incumbrance 
to  perform  the  annual  labor  so  as  to  prevent 
nrtocation.  McVeigh  v.  Veig,  117  Pac  857, 
808,  16  N.  M.  453. 

As  Talid  inoiimbraaoe 

The  recital  in  a  deed  that  it  is  subject  to 
all  "incumbrances,"  without  more,  does  not 
estop  the  grantee  from  pleading  the  invalidi- 
ty of  any  such  "incumbrance" ;  it  means  no 
more  than  subject  to  all  "valid  incumbranc- 
es." Carter  v,  Cemansky,  102  N.  W.  438, 
439,  126  Iowa,  506. 

Vendor's  lies 

Where  a  fire  policy  stipulating  that  it 
should  be  void  on  the  interest  of  insured  be- 
coming other  than  unincumbered  was  with 
consent  of  the  insurer,  subject  to  its  condi- 
tions, assigned  to  a  purchaser  whose  deed  of 


the  property  retained  a  vendor's  lien,  of 
which  lien  the  insurer  bad  no  notice,  such 
lien  constituted  an  "incumbrance,"  and  avoid- 
ed the  policy.  Wright  v.  Hartford  Fire  Ins. 
Co.,  118  S.  W.  191,  192,  54  Tex.  Civ.  App.  6. 

A  contract  for  the  sale  of  land  stipulat- 
ing for  a  good  and  suflicient  warranty  deed  « 
cannot  be  specifically  enforced  at  the  suit  of 
the  Y&adoT  where,  at  the  time  he  offered  to 
convey,  the  land  was  subject  to  vendor's  lien 
notes  in  a  large  amount,  such  lien  being  an 
"incumbrance"  under  Rev.  St  1895,  arts.  633, 
634,  providing  that  the  word  "grant"  In  a  con- 
veyance Imports  a  warranty  against  incum- 
brances. Roos  ▼.  Thigpen  (Tex.)  140  S.  W. 
1180,  1183. 

As  Tolvntary  Inoimbranee 

The  word  "incumbrances,"  within  Comp. 
Laws  1897,  {  2304,  allowing  the  holder  of  an 
incumbrance  on  a  mining  claim  to  perform 
annual  labor  to  prevent  relocation,  is  not 
confined  to  voluntary  liens,  por  liens  at  all, 
but  includes  any  burden  or  land  depreciative 
of  its  value,  such  as  affect  the  title,  and 
such,  also,  as  affect  the  property's  physical 
condition.  McVeigh  v.  Veig,  117  Pac.  857, 
860,  16  N.  M.  453. 

^Vldows*  statutory  interest 

The  widow's  statutory  interest  is  not  an 
"Incumbrance"  or  lien  within  a  devise  of  real 
estate  free  from  any  lien  or  incumbrance. 
Rice  V.  Rice  (Iowa)  119  N.  W.  714,  7J.6. 

nC CUMBRAHCfi  IN  GOOD  FAITH 

See  Good  Faith. 

INCUMBRANCER 

As  owner,  see  Own^. 

An  "incumbrancer"  is  one  who  has  a  le- 
gal claim  against  an  estate.  A  judgment  is 
an  incumbrance,  and  the  holder  thereof  is  an 
Incumbrancer.  De  Voe  v.  Rundle,  74  Pac 
836,  837,  33  Wash.  604. 

A  transferee  of  a  negotiable  promissory 
note,  payment  of  which  is  secured  by  a  deed 
of  trust,  whereby  the  title  to  the  property 
and  power  of  sale  in  case  of  default  is  vested 
in  a  third  party  as  trustee,  is  not  an  *'ln- 
cumbrancer"  to  whom  power  of  sale  Is  given 
within  the  meaning  of  Civ.  Code,  §  858,  pro- 
viding that  "where  a  power  to  sell  real  prop- 
erty is  given  to  a  mortgagee  or  other  incum- 
brancer, in  an  instrument  Intended  to  secure 
the  payment  of  money,  the  power  is  to  be 
deemed  a  part  of  the  security,  and  vests  in 
any  person  who,  by  assignment,  becomes  en- 
titled to  the  money  so  secured  to  be  paid, 
and  may  be  executed  by  him  whenever  the 
assignment  is  duly  acknowledged  and  record- 
ed," and  so  such  transferee,  though  the  as- 
signment of  the  note  to  him  has  not  been  re- 
corded, may  upon  the  maker's  default  de- 
mand a  sale  of  tiie  trust  property  to  satisfy 
tl'e  indebtedness.  Stockwell  v.  Bamum,  94 
Puj.  400,  401,  7  CaL  App.  413. 
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INCUR 

See  Contracted  or  Incurred. 

The  inhibition  in  Act  Gong.  March  3, 
1901  (31  Stat  1093,  c.  846),  providing  that  no 
indebtedness  shall  be  "contracted  or  incur- 
red*' by  counties  prior  to  the  time  of  collect- 
ing county  taxes  in  the  calendar  year  next 
succeeding  the  opening  of  the  territory  of 
Oklahoma,  excepting  where  authorized  by  the 
Secretary  of  the  Interior,  does  not  relate  only 
to  contractual  obligations.  The  word  "con- 
tracted" includes  all  of  one  class,  and  the 
word  "incurred"  includes  another  cla^s.  The 
word  "incurred*'  Is  defined  as  to  become  li- 
able or  subject  to ;  to  render  liable  or  subject 
to.  Men  contract  debts;  they  incur  liabil- 
ities. In  the  one  case,  they  act  affirmatiye- 
ly ;  in  the  other,  the  liability  is  incurred  or 
cast  upon  them  by  operation  of  law.  "Incur" 
means  something  beyong  contracts,  something 
not  embraced  in  the  word  "debt."  It  has 
been  held  to  mean  "to  become  liable  for," 
"brought  on  himself,"  "brought  on,  occasion- 
ed, or  caused."  Hence  the  word  "incur- 
red" means  more^  and  embraces  a  different 
class  of  liabilities  or  obligations  from  those 
"contracted."  It  means  the  indebtedness  im- 
posed by  salaries  of  county  officers  and  other 
required  and  necessary  expenses.  Bank  of 
Indian  Territory  v.  Eckles,  91  Paa  695,  697, 
79  Okl.  159  (citing  Webster's  Diet;  Black's 
Law  Diet;  Scott  v.  Tyler  [N.  Y.]  14  Barb. 
202 ;  Flanagan  t.  Baltimore  &  O.  R.  Co.,  60 
N.  W.  60,  83  Iowa,  639 ;  Beekman  v.  Van  Dol- 
sen,  24  N.  Y.  Supp.  414,  70  Hun,  288 ;  Deyo 
V.  Stewart  [N.  Y.]  4  Denio,  101;  Ashe  v. 
Young,  3  S.  W.  454,  68  Tex.  123). 

In  a  memorandum  that  a  note  is  left  as 
collateral  security  for  all  liabilities  incurred 
by  a  certain  person,  while  in  strict  grammat- 
ical construction  the  word  "incurred"  is  used 
in  the  past  tense,  and  strictly  speaking  was 
limited  to  such  indebtedness  as  existed  at  the 
time  of  the  delivery  of  the  contract,  yet  such 
limited  significance  will  not  be  placed  on 
the  language,  but  construing  it  according  to 
its  evident  intention,  it  is  held  to  constitute 
the  security  a  continuing  obligation  for  debts 
created  after  its  delivery.  In  re  McElheny, 
86  N.  Y.  Supp.  326,  330,  91  App.  Div.  131. 

As  used  in  Const  art.  1,  §  12,  as  amended 
November  6,  1888,  providing  that  property 
otherwise  exempt  shall  be  liable  for  any  debt 
Incurred  to  any  laborer  or  servant  for  labor 
or  service  rendered,  the  word  **incurred" 
means  the  same  as  though  it  read  "subse^ 
quently  Incurred."  Brown  v.  Hughes,  94  N. 
W.  438,  439,  89  Minn.  150. 

Under  Const  art  11,  §  18,  providing  that 
no  school  district  shall  incur  any  debt  for  any 
purpose  exceeding  in  any  year  the  income 
provided  for  such  year,  without  the  assent  of 
two-thirds  of  the  qualified  electors  thereof 
voting  at  an  election  to  be  held  for  that  pur- 
pose, any  assumption  by  a  school  district, 
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not  included  In  a  high  school  district,  of  a 
pro  rata  of  bonded  indebtedness  originally 
created  by  such  high  school  districts,  as  a 
condition  of  annexation  thereto,  is,  as  to 
such  school  district,  the  "incurring"  of  such 
an  indebtedness  or  liability.  People  ex  rel. 
Taxpayers  of  Excelsior  School  Dist  v.  Han- 
ford  Union  High  School  Dlst,  84  Pac.  193- 
195,  148  Cal.  705. 

Gen.  Laws  1909,  c.  136,  {  12,  requires  the 
town  sergeant  of  each  town  annually  in  April 
to  make  a  list  of  the  keepers  of  dogs  in  the 
town,  and  return  such  list  to  the  town  derk 
on  or  befbre  May  1st,  for  which  service  he 
shall  receive  from  the  town  treasury  20  cents 
for  each  dog  listed,  and  section  13  provides 
for  the  killing  of  nonlicensed  dogs  and  for  the 
payment  of  a  fee  of  $2  out  of  the  town 
treasury  for  each  dog  killed  and  buried. 
Held,  that  a  city's  liability  for  the  salary  of 
chief  of  police  and  town  sergeant,  and  for  the 
fees  of  the  sergeant  as  dog  lister,  under  such 
provision,  constituted  an  "ordinary  current 
expense"  of  the  town,  which,  if,  with  other 
like  expenses,  it  was  within  the  town's  limit 
of  current  revenues  and  such  special  taxes 
as  it  might  legally  and  in  good  faith  levy 
therefor,  was  not  the  "Incurring  of  indebted- 
ness" in  excess  of  the  limit  fixed  by  Acts  1895, 
c.  1428;  and  hence  the  fact  that  the  town's 
debt  limit  was  exceeded  was  no  defense  to  an 
action  to  enforce  liability  for  such  services. 
Tralnor  v.  Lee,  83  Atl.  847,  850,  34  R.  I.  845. 

nrcmtBiNG  bisk 

In  actions  arising  out  of  noncontractual 
relations,  the  term  "incurring  risk"  is  synony- 
mous with  "contributory  negligence."  Cleve- 
land, C,  C.  &  St  L.  Ry.  Co.  V.  Lynn,  95  N, 
B,  577,  582,  177  Ind.  311. 

INDEBTED— INDEBTEDNESS 

See  Evidence  of  Indebtedness;  Existing 
Indebtedness;  Highest  Previous  In- 
debtedness; Municipal  Indebtedness; 
Mutually  Indebted ;  Necessary  Indebt^ 
edness;  Present  Indebtedness;  Previ- 
ous Indebtedness;  Voluntary  Indebt- 
edness. 

Any  indebtedness,  see  Any. 

Indebtedness  due  under  policy  or  other- 
wise, see  Otherwise. 

Other  evidence  of  iildebtedness  see 
Other. 

Other  Indebtedness,  see  Other. 

Stock  as  debt,  see  Stock  (In  Corporation 
Law). 

See,  also,  Debt 

"Indebtedness"  means  the  state  of  being 
indebted;  a  sum  due;  debts  collectively. 
Commonwealth  v.  Morton,  140  S.  W.  685,  686, 
145  Ky.  521. 

The  word  "Indebted"  means  "being  in 
debt";  "having  incurred  a  debt";  "owing; 
with  'to'  before  the  person  to  whom  the  debt 
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is  due.**  Miller  t.  George,  9  S.  E.  659,  660, 
30  S.  0.  526  (quoting  and  adopting  the  defini- 
tion in  Worcest.  Diet.). 

"Indebtedness/*  or  debt,  is  whateter  one 
owes,  or  in  a  purely  technical  sense  is  that 
for  which  an  action  of  debt  will  lie;  a  sum 
of  money  due  by  certain  and  express  agree- 
ment. It  is  not  a  contract,  though  it  may  be 
the  result  of  a  contract  Horn  beck  v.  State 
ex  rel.  Davidson,  71  N.  K  916,  917,  33  Ind. 
App.  609. 

The  word  "indebted,**  in  the  statute  pro- 
viding that  the  lessor's  right  of  pledge  in- 
cludes, not  only  the  effects  of  the  principal 
lessee  or  tenant,  but  those  of  the  underten- 
ants, 80  far  as  the  latter  are  indebted  to 
the  principal  lessee  at  the  time  when  the 
proprietor  chooses  to  exercise  his  right 
means  "owing''  at  the  time  of  the  lessor's 
provisional  seizure  of  the  effects  of  the  sub- 
tenant. Such  right  of  pledge  cannot  be  ex- 
tended by  implication  to  future  rents.  The 
measure  of  the  lessor's  pledge  is  the  sum  of 
rents  that  have  accrued  to  date  of  seizure,  al- 
though the  same  may  not  then  be  exigible  un- 
der the  terms  of  the  sublease.  The  statutory 
right  of  pledge  of  the  lessor  on  the  effects  of 
the  sublessee  cannot  be  affected  by  the  cir- 
cumstance that  the  sublessee  has  given  to  the 
principal  lessee  negotiable  notes  for  the  rents 
accruing  from  month  to  month,  and  that  said 
notes  are  outstanding  in  third  hands.  Tul- 
ane  Improvement  Co.  v  W.  B.  Greeu  Photo 
Supply  Co.,  50  South.  601.  602.  124  La.  619. 

A  i)erson  who  has  stolen  money  from  an- 
other, is  "indebted"  to  him  within  Code  Pub. 
Gen.  Laws,  art  9,  §  36,  providing  that  it  is 
necessary  to  the  claim  of  an  attachment  that 
the  defendant  is  bona  tide  indebted  to  plain- 
tiff in  the  sum  stated  in  the  allidnvit  over  and 
above  all  discounts,  etc. ;  defendant  under 
such  circumvstances  being  under  a  quasi  con- 
tractual obligation  to  return  the  funds  so 
wrongfully  taken.  Downs  v.  City  of  Balti- 
more, 76  Atl.  861,  865,  111  Md.  674,  41  L.  R. 
A.  (N.  S.)  255,  19  Ann.  Cas.  644. 

A  complaint  to  recover  money  loaned, 
alleging  the  facts  as  to  how  the  indebtedness 
arose  and  specifying  the  amount  thereof,  and 
that  no  part  of  the  indebtedness  has  been 
paid,  and  that  there  is  now  due,  owing,  and 
payable  by  defendant  on  account  of  such  in- 
debtedness a  specified  sum,  with  interest,  suf- 
ficiently alleges  nonpayment  The  word  "in- 
debtedness" is  not  here  used  as  it  has  some- 
times been  in  the  body  of  a  pleading,  in 
which  the  courts  have  said  that  it  was  a 
conclusion  of  law.  As  it  is  here  used,  it 
refers  to  the  sum  which  it  is  alleged  had 
been  loaned.  Samuels  v.  Larrlmore,  104  Pac. 
1001,  1002,  11  Cal.  App.  337. 

A  contract  of  guaranty  in  one  paragraph 
provided  that  the  "indebtedness"  guaranteed 
was  not  to  exceed  $7,000,  and  in  another 
paragraph  the  guarantors  agreed  to  pay  in- 
terest and  attorney's  fees  if  the  debt  was  sued 


on  or  placed  in  attorney's  hands  for  col- 
lection, but  it  was  not  stated  that  the  agree- 
ment for  interest  and  attorney's  fees  was  in- 
tended to  create  liability  in  addition  to  the 
$7,000.  Held,  that  the  contract,  being  am- 
biguous, would  be  construed  in  favor  of  the 
guarantors,  and  the  word  "indebtedness" 
would  be  held  to  Include  such  interest  and 
fees,  the  entire  amount  not  to  exceed  $7,000. 
Hill  Mercantile  Co.  v.  Rotan  Grocery  Co. 
(Tex.)  127  S.  W.  1080, 1082. 

Under  Rev.  St  1899,  S  2893,  providing 
that  one  seeking  a  lieu  must  file  a  statement 
within  90  days  after  the  indebtedness  shall 
have  accrued,  the  "indebtedness"  is  to  be 
deemed  as  having  accrued  at  the  date  of  the 
furnishing  of  the  last  item  originally  includ- 
ed in  the  account  and  not  at  the  date  of  the 
last  item  which  remains  unpaid.'  "A  man  is 
in  debt  when  the  labor  he  hires  is  performed 
or  completed  or  when  the  material  he  pur- 
chases is  fully  furnished  and  is  unpaid  for. 
and  hifl  indebtedness  accrues  at  such  period." 
Big  Horn  Lumber  Co.  v.  Davis,  84  Pac.  900, 
904,  14  Wyo.  455.  7  Ann.  Cas,  940  (quoting 
and  adopting  definition  in  Bolen  Coal  Co. 
▼.  Ryan,  48  Mo.  App.  512). 

The  term  "indebtedness"  is  a  wide  one, 
and  must  be  construed  in  every  case  in  ac^ 
cordance  with  its  context.  Const,  art.  10,  S 
12,  providing  that  no  county  shall  be  allow- 
ed to  become  indebted  to  an  amount  exceed- 
ing, in  any  year,  the  Income  and  revenue 
provided  for  such  year,  permits  the  antici- 
pation of  the  current  revenues  to  the  extent 
of  the  year's  income  in  which  the  debt  is 
contracted  or  created,  but  prohibits  the  an- 
ticipation of  the  revenues  of  any  future 
years.  Where  one.  without  any  public  let- 
ting, written  contract,  or  appropriation,  as 
required  by  Rev.  St  1899,  c.  84,  builds  a 
bridge  for  the  county,  and  the  county  court 
issues  a  warrant  for  what  it  conceived  to 
be  the  reasonable  value  thereof,  the  war- 
rant does  liot  constitute  a  valid  indebtedness, 
Trask  v.  Livingston  County,  109  S.  W.  656, 
659,  210  Mo.  582,  37  L.  R.  A.  (N.  S.)  1045. 

A  policy  provided  that  if  any  subse- 
quent premium  was  not  paid,  and  the  policy 
was  not  surrendered,  the  insurance,  after 
repayment  of  any  "indebtedness,**  would  be 
extended  without  request  or  demand  for  a 
term  specified  in  an  accompanying  table.  A 
premium  note  provided  that  in  setUement  of 
any  claim  or  benefit  under  the  policy  before 
the  note  should  become  fully  paid  the  amount 
thereof  should  be  deducted  from  the  amount 
otherwise  payable  by  the  company.  Held, 
that  the  term  "indebtedness,**  as  used  In  such 
nonforfeiture  provision,  did  not  include  pre- 
mium notes.  New  York  life  Ins.  Co.  v.  Van 
Meter's  Adm'r,  121  S.  W.  438,  440,  137  Ky. 
4,  136  Am.  St  Rep.  282. 

Where  a  policy  of  insurance  provides 
for  the  payment  of  a  certain  sum  upon  the 
death  of  the  insured,  less  any  indebtedness 
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due  the  company,  tbe  "Indebtedness"  is  ob- 
viously any  actual  or  real  indebtedness  that 
the  insured  or  beneficiary  may  be  liable  to 
the  company  for  when  the  policy  matures, 
and  hence  no  deduction  can  be  made  for 
deferred  premiums,  which  are  neither  due 
nor  earned  at  the  time  of  death.  National 
Life  Ass'n  of  Hartford  v.  Berkeley,  34  S.  B. 
469,  97  Va.  571. 

Laws  1892,  c.  690,  §  88,  provide  that  when 
a  life  insurance  policy  which  has  been  In 
force  for  three  years  lapses  for  nonpayment 
of  premium,  the  reserve  on  the  policy  after 
deducting  any  indebtedness  of  the  insured  on 
account  of  any  premium  due,  etc.,  shall  be 
applied,  either  to  continue  the  policy  in  force 
at  its  full  amount  so  long  as  it  will  do  so, 
or  to  purchase  whatever  amount  of  paid-up 
insurance  it  will.  Defendant  Issued  a  pol- 
icy for  $5,000  to  plaintiff's  testator,  which 
provided,  in  accordance  with  the  statute, 
that  the  policy  could  not  be  forfeited  after 
it  had  continued  in  force  for  three  years, 
but  if  premiums  subsequently  due  were  not 
paid,  the  policy  would  continue  for  the  full 
amount  for  the  time  stated  in  the  table  of 
the  policy,  "provided  there  was  no  indebted- 
ness against  the  policy,"  or  the  insured,  on 
demand  and  surrender  of  policy,  would  be 
entitled  to  paid-up  insurance  to  the  amount 
the  premiums  paid  would  purchase.  The 
testator  paid  the  premiums  in  cash  for  three 
years,  and  gave  his  note  for  the  fourth  pre- 
mium. The  note  provided  that,  unless  the 
interest  and  premiums  were  paid,  the  policy 
would  become  forfeited,  except  as  to  surren- 
der value,  and  that  in  settlement  of  any 
claim  or  benefit  under  the  policy  before  It 
was  paid,  the  amount  thereof  should  be  de- 
ducted. The  insured  died  about  eight  years 
after  the  giving  of  the  note,  having  paid  no 
part  of  it  except  the  interest  for  the  first 
year,  nor  any  further  premiums  on  the  pol- 
icy. Held,  that  the  word  "indebtedness," 
used  in  the  phrase  "provided  there  is  no  in- 
debtedness against  the  policy"  appearing  in* 
the  table  guaranteeing  the  continuance  of 
the  policy,  included  any  indebtedness  against 
the  insured  in  favor  of  the  insurer,  the  same 
as  when  used  in  the  statute,  and  that  the 
time  the  plaintiff's  testator  was  entitled  to 
have  the  policy  continued  was  to  be  deter- 
mined by  the  amount  of  premiums  he  had 
paid,  less  the  amount  of  the  premium  note; 
and,  since  the  time  for  which  this  sum  would 
continue  the  policy  had  expired  before  his 
death,  plaintiff  was  not  entitled  to  the  full 
amount  of  the  policy,  but  only  the  amount 
of  paid-up  Insurance  to  which  he  was  en- 
titled under  the  terms  of  the  policy.  Taylor 
v.  New  York  Life  Ins.  CJo.,  90  N.  E.  964,  966, 
197  N.  Y.  324. 

Where  the  by-laws  of  a  beneficial  asso- 
ciation defined  a  member  In  good  financial 
standing,  entitled  to  share  in  death  benefits, 
as  one  who  was  noj;  ''indebted"  to  a  sub- 


ordinate court  for  fines  or  assessments  or 
anything  else  that  may  be  charged  against 
him  as  dues  to  an  amount  equal  to  six 
months'  dues,  the  beneficiary  of  a  member 
was  not  entitled  to  recover  benefits  where  he 
was  indebted  to  an  amount  exceeding  six 
months'  dues,  though,  in  order  to  make  such 
indebtedness,  he  was  charged  with  a  dollar 
for  lottery  tickets  Issued  by  the  society  in 
connection  with  a  fair,  for  which  he  had 
failed  to  account.  Kelly  v.  Court  R.  F.  Phel- 
an,  No.  122,  Foresters  of  America,  60  Atl. 
1022,  1023,  78  Conn.  40. 

Of  coimtx 

A  claim  for  commissions  under  a  con- 
tract by  which  a  county  listed  its  school 
land  with  a  broker  for  sale  for  a  commis- 
sion made  payable  out  of  the  county  funds 
is  not  a  "debt"  withhi  Const,  art  11,  §  7, 
forbidding  the  creation  of  a  debt  unless  pro- 
vision is  made  at  the  time  for  its  payment, 
where  the  claim  becomes  due  in  the  current 
year,  and  the  county  has  ability  by  taxation 
to  raise  the  fund  for  its  payment.  Foard 
County  V.  Sandifer,  151  S.  W.  523,  524,  105 
Tex.  420;  Sandifer  v.  Foard  County  (Tex.) 
134  S.  W.  823,  824. 

Under  L.  O.  L.  {  6320.  authorizing  the 
county  court  to  levy  a  special  tax  which 
shall  be  set  apart  as  a  road  fund  to  be  used 
in  the  building  and  improving  of  public 
roads  and  bridges,  50  per  cent  to  be  appor^ 
tioned  to  several  road  districts  and  the  re- 
maining 50  per  cent  to  be  applied  to  roads 
as  the  county  court  may  direct,  and  in  view 
of  section  6366,  providing  that  the  county 
courts  of  several  counties  may,  in  their  dis- 
cretion, apply  any  moneys  in  the  county 
treasury  toward  the  expenses  of  bridges  of 
a  county  road — ^a  contract  for  the  erection  of 
a  bridge,  where  the  necessary  funds  have 
been  raised  by  special  tax  and  appropriated 
therefor,  does  not  create  an  "indebtedness" 
within  Const  art.  11,  {  10,  providing  that 
no  county  shall  incur  any  debts  or  liabilities 
which  shall  singly  or  in  the  aggregate  ex- 
ceed the  sum  of  $5,000.  Bowers  v.  Meil,  128 
Pac.  433,  436,  64  Or.  104. 

Debt  dne  or  to  become  dne 

An  assignment  of  an  insurance  policy  as 
collateral  security  for  **indebtedness"  covers 
only  a  present  indebtedness  at  the  time  of 
the  assignment,  and  not  indebtedness  to  be 
thereafter  created.  In  re  De  Haven's  Es- 
tate, 84  Ati.  676,  677,  236  Pa.  146. 

**The  term  'indebted'  means  that  a  com- 
plete and  absolute  liability  exists — complete 
and  absolute  to  the  extent  that  ultimate 
payment  must  be  made — but  it  does  not  nec- 
essarily mean  that  such  liability  has  ma- 
tured, or  that  an  indebtedness  is  immediate- 
ly payable.  'Indebtedness*  Includes  as  well 
obligations  which  are  yet  to  become  due  as 
those  which  are  already  matured.  So  to  al- 
lege merely   that  one  is  indebted,  without 
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any  statement  of  facts  showing  a  present 
right  to  enforce  payment,  does  not  disclose 
any  legal  liability,  because  there  may  be 
an  existing  Indebtedness  without  any  lia- 
bility for  present  payment"  Provident  Mut 
Bulldlng-Loan  Ass*n  v.  Davis,  76  Pac.  1034, 
1035,  143  Gal.  253. 

Iioans  to  insiired 

A  life  policy  provided  that,  If  there 
should  be  any  indebtedness  on  account  of  the 
policy  at  the  time  of  default  In  the  payment 
of  any  premium,  the  valhe  of  the  several  op- 
tions of  settlement  stated  In  the  policy  would 
be  correspondingly  reduced,  and  also  that 
the  insurer  would  upon  insured's  application 
loan,  on  the  sole  security  of  the  policy,  25 
per  cent  of  any  or. all  of  the  premiums  there- 
under as  they  became  due,  such  loans  to  bear 
simple  Interest,  but  that.  In  event  of  insur- 
ed's death  before  the  expiration  of  the  cumu- 
lation period  and  while  the  policy  was  In 
force,  the  loan  should  be  void  and  that  the 
policy  should,  upon  default  of  payment  of 
premium,  be  no  longer  in  force  unless  con- 
tinued. Insured  borrowed  on  the  policy  25 
per  cent  of  the  premiums  as  they  became 
due.  Held,  that  such  loans  were  "Indebted- 
ness" on  account  of  the  policy  within  the 
meaning  of  the  policy,  and  If  it  subsequently 
lapsed  for  default  of  payment  of  a  premium, 
the  value  of  the  option  of  continued  insur- 
ance would  be  reduced  by  the  amount  of 
the  loans,  with  Interest.  Black  v.  Franklin 
life  Ins.  Co.,  67  S.  E.  79,  81,  133  Oa.  859. 

Of  mmilcipalitx 

"Indebtedness'*  is  a  state  of  being  In 
debt,  and  a  "debt"  Is  defined  to  be  that  which 
one  person  is  bound  to  pay  to  another,  or 
an  obligation.  It  is  that  which  is  due  by 
express  agreement  and  its  definition  Is  not 
afiFected  by  the  manner  or  condition  upon 
which  It  Is  to  be  paid.  The  purpose  of 
Const  N.  Y.  art  8,  §  10,  limiting  the  indebted- 
ness of  municipalities  to  a  specified  per  cent. 
of  the  assessed  valuation  of  the  real  estate 
ifl  to  prevent  municipalities  from  Improv- 
Idently  contracting  debts  for  other  than  ordi- 
nary current  expenses  of  administration  and 
to  restrict  their  borrowing  capacity,  and  the 
provision  must  be  read  in  Its  broadest  sense, 
which  will  give  effect  to  It  Levy  v.  McClel- 
lan,  89  N.  B.  569,  574,  196  N.  T.  178. 

Const  f  157,  provides  that  no  county, 
dty,  town,  taxing  district,  or  other  munici- 
pality may  become  "indebted,"  to  an  amount 
exceeding  In  any  year  the  Income  provided 
for  that  year,  without  the  assent  of  the  vot- 
ers at  an  election.  "An  obligation  payable  in 
future  Is  no  less  a  debt  within  the  meaning 
of  this  provision  than  If  payable  at  once." 
Ramsey  v.  City  of  ShelbyvlUe,  83  S.  W.  116, 
117,  119  Ky.  180,  68  L.  R.  A.  300. 

.  Under  Const  f  157,  prohibiting  dtieB 
from  incurring  Indebtedness,  without  the  vot- 
ers' assent,  In  any  one  year  exceeding  the 


I  amount  of  income  and  revenue  provided  for 
that  year,  "indebtedness"  means  a  liability 
voluntarily  Incurred  by  the  dty  by  express 
contract,  which  It  is  bound  to  pay  in  money, 
including  known  and  fixed  liabilities,  such 
as  oflldal  salaries^  etc  Overall  v.  City  of 
Madlsonvllle,  102  S.  W.  27&-282,  125  Ky.  684, 
12  L.  R.  A.  (N.  S.)  433. 

Where  a  dty,  having  reached  Its  full 
debt  limit,  passed  an  ordlna^ice  for  the  levy 
of  a  1  per  cent  tax  for  15  years,  for  the 
payment  of  water  bonds  to  be  issued,  and 
provided. for  the  issuance  of  such  bonds,  for 
the  payment  of  which  the  tax  so  levied  and 
the  income  from  the  waterworks  was  pledg- 
ed, the  ordinance  constituted  an  Increase  of 
the  dty's  debt  limit.  In  violation  of  Const 
art  9,  f  12,  providing  that  no  munldpal 
corporation  shall  become  Indebted  in  the  ag- 
gregate exceeding  5  per  cent  of  the  value  of 
its  taxable  property,  etc,  and  was  there- 
fore void.  Village  of  Eaat  Mollne  v.  Pope, 
79  N.  B.  687,  688,  224  111.  386  (dtlng  City  of 
Springfield  ▼.  Edwards,  84  111.  626;  Law  v. 
People  ex  reL  Huck,  87  IlL  385;  Howell 
▼.  City  of  Peoria,  90  111.  104;  Culbertson  v. 
aty  of  Fulton,  18  N.  B.  781,  127  lU.  30; 
Prince  ▼.  City  of  Qulncy,  21  N.  E.  768.  128 
lU.  443;  City  of  Chicago  v.  McDonald,  52 
N.  B.  982,  176  IlL  404). 

The  word  "debt"  has  a  well-recognized 
meaning  in  law,  distinguished  from  liability 
for  damages.  Liability  of  a  dty  for  Injury 
due  to  failure  to  keep  its  streets  in  repair 
Is  not  a  "debt,-  within  Const  art.  10,  §§  11, 
12,  limiting  the  rate  of  taxes  In  cities  of 
the  third  class  and  prohibiting  them  to  In- 
cur in  one  year  an  indebtedness  in  excess  of 
the  revenue  to  be  derived  from  the  taxes  for 
that  year.  Those  sections  apply  only  to  in- 
debtedness arising  ex  contractu.  Conner  v. 
City  of  Nevada,  86  S.  W.  256,  257,  18^  Mo. 
148,  107  Am.  St.  Rep.  314  (citing  13  Cyc 
p.  393  et  seq.;  Smith,  Mun.  Corp.  §§  4-6; 
City  of  Galveston  v.  Posnalnsky,  62  Tex. 
118,  50  Am.  Rep.  517;  DIU.  Mun.  Corp.  [4th 
Ed.]  §  996  et  seq.). 

A  contract  providing  for  the  construc- 
tion of  a  courthouse  and  Jail,  and  the  pay- 
ment of  an  annual  rental,  pursuant  to  Laws 
1897,  p.  256,  c  32,  art  8,  f  2,  providing  for 
the  construction  of  courthouses  and  jails  on 
the  annual  rental  plan,  etc,  does  not  create 
an  "Indebtedness,"  within  Act  Cong.  July 
30,  1886,  c  818,  {  4  (24  Stat  171),  providing 
that  no  political  or  munldpal  corporation  in 
any  of  the  territories  of  the  United  States 
shall  become  Indebted  for  any  purpose  in- 
cluding existing  indebtedness  exceeding  a 
spedfied  sum.  Giles  t*  Dennlson,  78  Pac 
174,  178,  15  OkL  55. 

Act  Aug.  14,  ld09  (Laws  1909,  p.  634), 
providing  for  annexation  to  Atlanta  of  the 
town  of  Oakland  City,  and  that  Atlanta  shall 
assume  the  indebtedness  of  such  town  and 
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all  Its  property,  does  not  cause  the  incurring 
of  a  new  debt  in  violation  of  Civ.  Code  1895, 
§  5897,  providing  that  municipal  corporations 
shall  not  **incur  any  debt"  until  provision 
therefor  shall  have  been  made  by  the  munic- 
ipal government.  White  v.  City  of  Atlanta, 
68  S.  E.  103,  104,  134  Ga.  532. 

The  issuance  of  obligations  by  a  munic- 
ipality payable  out  of  particular  fund  cre- 
ates an  indebtedness  in  the  constitutional 
sense,  if  the  fund  is  an  existing,  established 
income  belonging  to  the  municipality.  An 
obligation  to  pay  with  an  income  of  property 
already  owned  by  a  dty  is  not  different  from 
an  obligation  to  pay  with  any  other  funds,  so 
far  as  the  question  whether  the  transac- 
tion amounts  to  a  debt  is  concerned.  Schnell 
V.  City  of  Rock  Island,  83  N.  B).  462,  464,  232 
111.  89,  14  L.  R.  A.  (N.  S.)  874. 

A  note  given  by  a  city,  payable  within 
the  year  of  its  execution,  is  not  a  '*debt," 
within  a  constitutional  provision  that  no 
debt  shall  be  created  by  a  city,  unless  pro- 
vision be  made  for  a  sinking  fund  therefor. 
City  of  Cleburne  v.  Gutta  Percha  ft  Rubber 
Mig.  Co.  (Tex.)  127  S.  W.  1072,  1073. 

Where  a  city  took  proceedings  to  improve 
a  street,  the  cost  to  be  paid,  two-thirds  from 
assessments  on  abutting  property  and  one- 
third  by  city  bonds,  that  a  part  of  the  assess- 
ments levied  were  uncollectible  did  not  re- 
quire that  the  city,  foresee  such  event,  and 
treat  the  uncollectible,  portion  as  a  *'debt/' 
within  Const  art  U,  §  5,  providing  that  no 
debt  shall  ever  be  created  by  any  city,  un- 
less at  the  same  time  provision  is  made  to 
assess  and  annually  collect  a  sufficient  sum 
to  pay  the  interest  thereon  and  create  a  sink- 
ing fund  of  at  least  2  per  cent  City  of 
Beaumont  v.  Masterson  (Tex.)  142  S.  W.  984, 
987. 

The  purpose  of  Const  art.  8,  i  10,  limit- 
ing the  indebtedness  of  municipalities  to  a 
specified  per  cent,  of  the  assessed  valuation 
of  the  real  estate,  is  to  prevent  municipalities 
from  improvidently  contracting  debts  for 
other  than  ordinary  current  expenses  of  ad- 
ministration, and  to  restrict  their  borrowing 
capacity,  and  the  provision  must  be  read  in 
its  broadest  sense  which  will  give  effect  to 
it,  and  the  word  "indebtedness"  in  the  Con- 
stitution must  be  defined  as  a  state  of  being 
in  debt,  and  a  "debt"  as  that  which  is  due 
by  express  agreement,  unaffected  by  the  man- 
ner or  condition  on  which  it  is  to  be  paid. 
Levy  V.  Mcaellan,  89  N.  B.  569,  574,  196  N. 
Y.  178. 

Saaae— Ooatraots  for  future  serrlee 

A  contract  between  a  city  and  a  water 
company,  obligating  the  city  to  pay  a  yearly 
amount  for  water  service  for  a  period  of  20 
years,  did  not  create  a  "debt"  as  to  undue 
installments,  within  the  constitutional  provi- 
sion prohibiting  the  incurring  of  debts  be- 
yond a  certain  limit    Columbia  Ave.  Sav-^ 


inga  Fund,  Safe  Deposit,  Title  ft  Trust  Go. 
V.  DawBoo,  130  Fed.  152,  172. 

A  municipality  may  legally  contract  for 
the  future  supply  of  water  at  an  annual 
rental,  though  the  aggregate  of  the  rentals 
will  exceed  the  statutory  limitation  of  in- 
debtedness, being  a  contract  for  future  in- 
debtedness to  be  incurred,  provided  the 
contracting  party  perform  the  agreement  out 
of  which  the  debt  may  arise,  not  being  a 
"debt"  within  the  meaning  of  the  limitation. 
City  of  Joseph  v.  Joseph  Waterworks  Co., 
Ill  Pac  864,  865,  57  Or.  586. 

The  word  "debt,"  when  used  in  a  popular 
sense,  means  that  which  is  due  from  one 
person  to  another,  whether  money,  goods,  or 
service;  but  the  word  "debt,"  within  Const, 
art  10,  f  12,  providing  that  no  county,  city, 
town,  etc.,  shall  be  allowed  to  become  in- 
debted in  any  manner  or  for  any  purpose  to 
an  amount  including  existing  indebtedness 
in  the  aggregate  exceeding  5  per  cent,  of 
the  value  of  the  taxable  property  therein, 
etc.,  must  be  restricted  to  mean  a  promise 
by  the  municipality,  grounded  in  a  valid  con- 
sideration to  pay  to  some  person  a  sum  of 
money  now  due  and  payable,  or  to  become 
due  and  payable  at  a  future  day.  A  dty, 
purchasing  the  waterworks  of  a  company  sup- 
plying it  and  its  Inhabitants  with  water,  and 
paying  therefor  a  specified  sum  in  cash,  and 
agreeing  to  pay  an  additional  sum  in  equal 
semiannual  installments,  secured  by  revenues 
arising  from  water  service  to  private  con- 
sumers, does  not  become  Indebted  to  the  com- 
pany within -the  Constitution.  State  ex  rel. 
Smith  V.  City  of  Neosho,  101  S.  W.  99, 
107,  203  Mo.  40. 

A  contract  by  which  a  .city  agrees  to 
pay  a  company  for  furnishing  light  at  a 
certain  amount  monthly,  in  valid  warrants, 
creates  an  "Indebtedness,"  within  a  charter, 
provision  limiting  its  indebtedness  to  a  cer- 
tain amount  Brockway  v.  City  of  Roseburg, 
79  Pac.  335,  336,  46  Or.  77. 

The  relation  between  a  city  and  the 
owner  of  an  existing  telephone  franchise  be- 
ing quasi  contractual  for  the  performance 
of  a  service,  an  ordinance  modifying  the 
terms  of  the  franchise  for  the  purpose  of 
securing  more  effective  service  in  competi- 
tion with  the  owner  of  another  franchise 
is  not  invalid,  as  releasing  an  "indebtednef^s" 
or  "liability"  to  the  municipality,  in  viola- 
tion of  Const.  §  52.  Louisville  Home  Tel. 
Co.  V.  City  of  Louisville,  113  S.  W.  855,  856, 
860,  130  Ky.  611, 

A  contract  obligating  a  town  to  pay  an- 
nual hydrant  rentals  to  fall  due  in  subsequent 
years  does  not  constitute  an  "indebtedness 
then  legally  Incurred,"  within  Rev.  St  1898, 
§  672,  providing  that,  whenever  the  county 
board  shall  form  a  new  town  from  parts  of 
a  town  already  organized,  it  shall  determine 
what  portion  of  the  Indebtedness  then  l^ally 
incurred  by  the  old  town  shall  be  chargeable 


INDEBTED— INDEBTEDNESS    1030  '   INDEBTED— INDEBTEDNESS 


to  the  portions  detached  to  form  the  new 
town,  which  shall  pay  the  proportion  so 
declared  chargeable.  Town  of  Vaughn  v. 
Town  of  Montreal,  102  N.  W.  561,  124  Wis, 
302. 

Same— Bonded  Indebtedness 

A  "bond"  is  not  an  "indebtedness,"  bnt 
is  only  the  evidence  or  representation  of  an 
indebtedness.  City  of  Los  Angeles  v.  Teed, 
44  Pac.  580,  582,  112  Cal.  319. 

City  bonds  issued  for  the  purchase  of 
waterworks,  and  payable  out  of  the  general 
fund,  are  not  part  of  the  ''indebtedness'*  for 
general  and  municipal  purposes,  but  consti- 
tute a  portion  of  the  5  per  cent,  additional 
"Indebtedness"  allowed  by  the  Constitution 
for  water,  light,  and  sewer  purposes,  although 
the  city  at  the  time  of  their  issue  had  not 
reached  the  5  per  cent,  limit  of  general  in- 
debtedness. Dean  v.  City  of  Walla  Walla,  92 
Pac.  895,  48  Wash.  75,  150. 

''Debt"  is  that  which  Is  due  from  one 
t)erson  to  another;  that  which  one  person  is 
bound  to  pay  or  perform  to  another.  It  is 
a  specified  sum  of  money  which  is  due  from 
one  person  to  another,  and  denotes,  not  only 
the  obligation  of  the  debtor  to  pay,  but  also 
the  right  of  the  creditor  to  receive  and  en- 
force payment.  The  issue  of  bonds  under 
Priv.  Laws  1903,  p.  440,  c.  196,  providing  that 
they  should  be  paid  from  the  income  of  city 
waterworks,  and  that  none  of  the  city's  funds 
raised  by  taxation  should  be  applied  to  their 
payment,  was  not  the  contracting  of  a  "debt" 
by  the  city,  within  the  meaning  of  Const. 
N.  C.  art.  7,  §  7,  which  declares  that  no  dty 
shall  contract  any  "debt,"  etc.,  except  on  vote 
of  its  citizens,  Brockenbrough  v.  Board  of 
Waters  Com'rs  of  City  of  Charlotte,  46  S.  R 
28,  31,  134  N.  C.  1  (quoting  and  adopting 
Black,  Law  Diet  337;  State  v.  Hawes,  112 
Ind.  323,  14  N.  E.  87). 

m 

Under  Const  {  158,  which  prohibits  cities 
of  the  fourth  class  from  incurring  any  debt 
in  excess  of  "0  per  cent  of  the  assessed 
value  of  the  property  therein,  estimated  by 
the  last  assessment,  an  indebtedness  of  the 
school  board  for  its  graded  school  districts 
is  not  a  part  of  the  "indebtedness"  of  a  city 
of  the  fourth  dass,  so  as  to  preclude  the  issue 
of  bonds  voted  at  an  election  to  an  amount 
within  the  constitutional  limitation  of  debt. 
Rash  V.  City  of  Madisonville,  146  S.  W. 
386,  388,  148  Ky.  154. 

Const.  Iowa,  art.  11,  §  3,  provides  that 
no  municipal  corporation  shall  become  in- 
debted in  any  manner  or  for  any  purpose  to 
an  amount  in  the  aggregate  exceeding  5  per 
cent,  of  the  value  of  the  taxable  property 
within  such  corporation,  to  be  ascertained  by 
the  last  state  and  county  tax  lists  previous 
to  the  incurring  of  such  "indebtedness."  A 
city,  indebted  beyond  such  limit,  passed  an 
ordinance  authorizing  the  issue  of  negotiable 
bonds  to  be  sold  by  the  city,  and  the  proceeds 


used  in  the  construction  of  a  waterworks 
plant  to  be  owned  by  the  city.  The  bonds 
were  to  be  payable  at  recited  times,  and  to 
bear  interest  payable  semiannually,  and  were 
secured  by  a  mortgage  on  the  water  plant 
The  ordinance  levied  a  sinking  fund  tax 
of  two  mills  yearly,  until  the  cost  of  the 
plant  should  be  paid,  and  subjected  the  pro- 
ceeds of  such  tax  to  the  payment  of  prin- 
cipal and  interest,  and  further  provides  that 
there  should  be  levied  every  year  after  the 
construction  of  the  works  a  water  tax  of  five 
mills,  or  so  much  thereof  as  might  be  neces- 
sary, together  with  the  net  proceeds  of  the 
water  rents,  to  pay  the  cost  of  maintenance, 
etc.,  and  to  pay  any  of  the  purchase  price  or 
cost  of  constructing  said  works,  or  bonds 
or  mortgages  issued  therefor,  or  Interest 
thereon,  which  should  not  be  paid  from  the 
proceeds  of  the  two  mill  tax.  Any  surplus 
arising  from  such  water  tax  or  water  rentals 
was  pledged  to  the  payment  of  the  bonds,  and 
it  was  provided  that  no  part  of  the  sum. 
principal  or  interest,  should  be  paid  out  of 
any  fund  levied  or  tax  other  than  so  pro- 
vided. Held,  that  such  bonds  would  create 
an  indebtedness  of  the  dty  within  the  mean- 
ing of  the  constitutional  provision,  and  that 
the  city  was  without  power  to  issue  the  same. 
City  of  Ottumwa  v.  City  Water  Supply  Co., 
119  Fed.  315,  324,  56  C.  C.  A.  219,  59  L.  R.  A. 
604. 

An  ordinance  provided  that  a  certain 
firm  should  construct  waterworks,  to  be  com- 
pleted within  six  months,  issue  bonds  there- 
for to  the  amount  of  $100,000,  mortgage  the 
plant  to  secure  $80,000  of  such  bonds,  and, 
when  completed,  lease  the  works  to  the  dty 
for  20  years,  and  assign  the  lease  to  the  mort- 
gagee or  a  trustee  for  the  benefit  of  the 
bondholders;  that  the  dty  should  take  pos- 
session of  the  plant,  and  pay  as  rental  there- 
on, annually,  $7,000  during  each  of  the  first 
four  years,  $9,000  during  each  of  the  next 
six  years,  and  $10,000  during  each  of  the  last 
ten  years;  that  all  sums  so  paid  in  excess 
of  the  interest  on  the  original  cost  might,  at 
time  of  payment,  be  at  once  applied  on  the 
bonds,  all  surplus  on  the  sale  of  bonds,  after 
paying  the  $80,000  and  interest,  to  apply  on 
payment  of  the  principal  sums  named  in 
said  bonds,  to  the  end  that  the  city  should 
only  pay,  as  rentals,  the  original  cost  of  the 
plant,  $80,000,  and  interest;  and  that,  on 
payment  of  said  sums  in  the  manner  pro- 
vided, the  plant  should  become  the  property 
of  the  city.  Held,  that  such  ordinance  creat- 
ed an  ^Indebtedness,"  within  Const  art.  11, 
§  3,  as  amended  in  1874,  forbidding  manid- 
palities  from  becoming  "indebted  in  any  man- 
ner or  for  any  purpose"  to  any  amount, 
including  existing  indebtedness,  in  the  ag- 
gregate exceeding  5  per  cent,  on  the  value  of 
the  taxable  property  therein,  etc.  Earles  v. 
Wells,  68  N.  W.  964,  967,  94  Wia  285,  59 
Am.  St  Rep.  886. 
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Of  state 

Indebtedness  of  the  state,  evidenced  by 
funded  debt  bonds  issued  as  authorized  by 
St.  1869-70,  p.  646,  c  444,  under  authority  of 
a  vote  of  the  people  of  the  state  at  a  gen- 
eral election,  is  not  an  "Indebtedness  of  the 
state,"  within  Const  art.  16,  §  1,  prohibiting 
the  Legislature  from  creating  debts  which 
shall  singly  or  in  the  aggregate,  with  any 
previous  debts  or  liabilities,  exceed  the  sum 
of  1300.000,  etc.  Bickerdike  v.  State,  78  Pac. 
270,  276,  144  Cal.  681. 

The  issuance  of  a  state  warrant,  where 
the  money  is  already  in  the  treasury  or  the 
tax  levy  has  already  been  made,  with  provi- 
sion for  its  collection,  does  not  create  an 
"indebtedness"  within  Const,  art.  10,  §  29, 
providing  that  no  bond  or  evidence  of  in- 
debtedness of  the  state  shall  be  valid  unless 
the  same  shall  have  indorsed  thereon  a  cer- 
tificate signed  by  the  Auditor  and  Attorney 
General,  showing  that  the  bond  or  evidence 
of  indebtedness  is  issued  pursuant  to  law, 
and  is  within  the  debt  limit  Bryan  v.  Mene- 
fee,  95  Pac.  471,  473,  21  Okl.  1. 

The  words  "debt"  and  "liability,"  as  used 
in  Const  art  8,  f  1,  forbidding  the  Legisla- 
ture to  create  any  debt  or  liability,  singly 
or  in  the  aggregate,  exceeding  1%  per  cent, 
of  the  assessed  value  of  taxable  property  in 
the  state,  are  not  employed  in  a  technical 
sense,  but  have  special  reference  to  the  basic 
legislative  authority  on  which  a  state  con- 
tract must  rest,  and  in  which  alone  a  state 
debt  must  find  its  sanction.  Lewis  r.  Brady, 
104  Pac.  900,  901,  17  Idaho,  251,  28  L.  B.  A. 
(N.  S.)  149. 

Of  town. 

A  contract  obligating  a  town  to  pay  an- 
nual hydrant  rentals  to  fall  due  in  subsequent 
years  does  not  constitute  an  "indebtedness 
then  legally  incurred,"  within  the  meaning  of 
Rev.  St.  1898,  §  672,  providing  that,  whenever 
the  county  board  shall  form  a  new  town  from 
parts  of  a  town  already  organized,  it  shall 
determine  what  portion  of  the  indebtedness 
then  legally  incurred  by  the  old  toTvn  shall 
be  chargeable  to  the  portions  detached  to 
form  the  new  town,  which  shall  pay  the 
proportion  so  declared  chargeable.  Town  of 
Vaughn  v.  Town  of  Montreal,  102  N.  W.  561, 
124  Wis.  302. 

ZHDEBTEDNESS  INCITRRED 

As  damage,  see  Damage — Damages. 

INDECENCY 

"Indecency,"  within  Pen.  Code  1895,  { 
390,  making  it  a  misdemeanor  for  any  per- 
son to  practice  open  lewdness  or  any  notor- 
ious act  of  public  indecency  tending  to  de- 
bauch the  morals,  has  a  somewhat  narrower 
meaning  than  it  has  in  ordinary  popular 
speech,  but  is  broader  in  meaning  than  the 
phrase  "exposure  of  the  person,"  and  a  pub- 
lic indecency  may  be  committed  without  any 


Improper  exposure  of  the  human  body.    Bedd 
V.  State,  67  a  B.  709,  7  Ga.  App.  675. 

INDECENT 

The  term  "indecent"  is  a  common  word, 
which  may  be  assumed  to  be  understood  in 
the  common  meaning  by  an  ordinary  Jury 
without  definition.  Commonwealth  v.  Buck- 
ley, 86  N.  B.  910,  911,  200  Mass.  346,  22  U 
R.  A.  (N.  S.)  225,  128  Am.  St  Rep.  425. 

Worcester  defines  "indecent"  as  some- 
thing unbecoming;  unfit  for  the  eyes  or 
ears.  The  Century  Dictionary  defines  it 
as  that  which  is  obscene  or  grossly  vulgar; 
unbecoming;  unseemly;  violating  propriety 
of  language,  behavior,  etc.  The  Imperial 
Dictionary  defines  it  as  that  which  is  unbe- 
coming in  language,  actions,  or  manners.  In 
the  federal  court  it  has  been  said  that  the 
term  signifies  "more  than  indelicate  and  less 
than  immodest" — that  it  means  something 
unfit  for  the  eye  or  ear.  The  word  "inde- 
cent," as  used  in  Pen.  Code,  S  317,  directed 
at  any  one  who  should  give  or  have  in  his 
possession  any  obscene,  lewd,  lascivious, 
filthy,  "indecent,"  or  disgusting  book,  pamph- 
let, newspaper,  etc.,  was  used  in  a  limited 
sense,  and  falls  within  the  maxim  of  "nosci- 
tur  a  sociis."  In  this  sense  it  is  directed  at 
things  that  are  lewd,  lascivious,  and  salaci- 
ous or  obscene,  and  an  attack  on  the  con- 
fessional, saying:  "The  open  door  to  hell  is 
the  confessional  box.  It  is  heirs  gate;  the 
mainspring  of  lust  It  is  the  cesspool,  the  . 
recipient,  the  reservoir  of  lust  of  vile 
thought  and  communication,  adultery,  the 
birthplace  of  sexual  criminality,  with  men's 
wives  and  young  girls,  and  the  convent  is 
earth's  terminus  and  hell.  The  lake  of  fire 
is  the  dumping  ground.  It  is  the  criminal 
college;  the  mother  of  prostitution '^  the 
author  of  pauperism.  From  it  emanates 
poison  to  society,  homes,  our  schools  and 
government" — ^and  more  language  to  the 
same  effect,  while  unjustifiable,  and  repre- 
hensible, and  libelous,  was  not  **indecent," 
within  the  meaning  of  this  statute;  the 
remedy  being  by  proceedings  under  the  stat- 
ute for  Ubel.  People  v.  Eastman,  81  N.  B. 
459,  460,  188  N.  Y.  478,  11  Ann.  Cas.  302. 

INDECENT  ASSAITI.T 

The  acts  constituting  "indecent  assault," 
under  Laws  1905,  p.  181,  a  94,  §  1  (Rev.  St 
§  ^656),  are  such  as  the  common  sense  of 
society  would  regard  as  Immodest,  inunoral, 
and  indecent  and  the  statute  is  not  void  for 
not  defining  the  acts  constituting  the  offense. 
Dekelt  V.  People,  99  Pac.  330,  44  Colo.  525. 

INDECENT  EXPOSURE 

"The  words  Indecent  exposure'  clearly 
imply  that  the  act  is  either  In  the  actual 
presence  and  sight  of  others,  or  Is  in  such 
a  place  or  under  such  circumstances  that 
the  exhibition  is  liable  to  be  seen  by  others, 
and  is  presumably  made  for  that  purpose, 
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or  with  reckless  and  criminal  disregard  of 
the  decencies  of  life."  State  v.  Bfartln,  101 
N.  W.  637,  638,  125  Iowa,  716. 

INDECENT  I.IBEBTIE8 

An  Indictment  for  the  crime  of  taking 
indecent  liberties  with  or  on  the  person  of 
a  female  child  under  the  age  of  consent  Is 
not  defective  because  it  does  not  state  the 
particular  acts  which  constitute  the  alleged 
indecent  liberties.  The  term  "indecent  liber- 
ties," when  used  with  reference  to  a  woman, 
old  or  young,  is  self-defining;  and  it  would 
be  as  unnecessary  and  as  Indecent  to  allege 
the  defendant's  particular  acts  as  it  would 
be,  if  he  were  charged  with  rape,  or  carnally 
knowing  or  abusing  a  female  child  under  the 
age  of  consent,  to  set  forth  the  evidence  in 
the  indictment  The  term,  when  used  with 
reference  to  a  female  child  under  the  age  of 
consent,  Is  the  legal  equivalent  of  an  assault 
or  attempt  on  her  person.  State  v.  Kunz, 
97  N.  W.  131,  132,  90  Minn.  526  (citing  State 
▼.  West,  40  N.  W.  249,  39  Minn.  321). 

INDECENT  PITBLICATIONS 

In  Rev.  St  §  3893,  as  amended  which  de- 
clares unmallable  "every  obscene,  lewd,  or 
lascivious  book,  pamphlet  ♦  ♦  ♦  or  oth- 
er publication  of  an  indecent  character,"  the 
words  "indecent  character"  qualify  only  the 
words  "other  publication,"  and  taken  with 
them  include  any  publication  that  is  ob- 
scene, lewd,  or  lascivious,  and,  in  an  indict- 
ment for  its  violation  by  mailing  of  a  letter, 
it  is  not  essential  that  the  letter  be  described 
as  of  an  Indecent  character,  in  addition  to 
describing  it  as  obscene,  lewd,  and  lascivious. 
Rlnker  v.  United  States,  151  Fed.  755,  758, 
81  C.  O.  A.  379. 

Under  Pen.  Code,  S  317,  providing  that 
a  person  who  sells,  gives  away,  or  shows, 
etc.,  any  obscene,  etc.,  indecent,  or  disgust- 
ing book,  magazine,  etc.,  or  any  written  or 
printed  matter  of  an  indecent  character, 
etc.,  is  guilty  of  a  misdemeanor,  a  publica- 
tion in  a  newspaper  attacking  the  confession- 
al of  the  Roman  Catholic  church  in  an  un- 
justifiable and  reprehensible  manner  Is  not 
an  **indecent"  publication.  People  y.  East^ 
man,  81  N.  E.  459,  460,  188  N.  Y.  478,  11 
Ann.  Cas.  302. 

INDECENTLY  ACTING 

"Indecently  acting,"  as  used  in  Pen. 
Code  1895,  {  418,  relating  to  the  disturbance 
of  public  worship,  embraces  all  improper 
conduct  which  disturbs  a  congregation  law* 
fully  assembled  for  divine  worship.  If  a 
person  were  to  use  an  oath  in  church  during 
the  progress  of  the  service,  so  as  to  distract 
the  attention  of  any  member  of  the  congre- 
gation, his  conduct  would  be  "indecent"  with- 
in the  statute.  Folds  y.  State,  51  S.  E.  305, 
307,  123  Ga.  167. 

Talking  outside  of  a  church  where  a  con- 
gregation was  lawfully  assembled  for  divine 


services,  which  the  evidence  failed  to  show 
was  sufficiently  loud  to  disturb  such  con- 
gregation or  any  member  thereof,  was  nqt 
"indecently  acting,"  within  Pen.  Oode,  I 
418,  providing  that  any  person  who  shall  by 
cursing  or  using  profane  or  obscoie  language, 
or  by  being  intoxicated  or  otherwise  "inde- 
cently acting,"  interrupt  or  in  any  manner 
disturb  a  religious  congregation,  shall  be 
guilty  of  a  misdemeanor.  Taylor  v*  State, 
57  &  E.  1049,  1  Ga.  App.  638. 

INDEFINITE  POSTPONEMENT 

An  "indefinite  postponement"  of  the 
question  before  a  deliberative  body  means 
the  suppression  of  the  question,  and  is  equiv- 
alent to  a  negative  vote.  Wood  v.  Inhab- 
itants of  MUton,  84  N.  E.  332,  833, 197  Mass. 
531. 

INDEMNIFY 

To  "indemniiy*  means,  according  to 
Cent  Diet,  to  "secure  against  loss,  to  save 
harmless,  to  make  good,  to  reimburse."  A 
sheriff  accepted  a  bond  to  indemnify  him 
against  liability  for  damages  sustained  by  a 
levy  on  personal  property.  The  sheriff 
could  not  recover  on  a  bond  for  attorney's 
fees,  incurred  in  defending  an  action  for 
k  conversion  of  the  property  levied  on,  until 
such  fee  had  been  actually  paid  by  him. 
Cousins  V.  Paxton  &  Gallagher  Co.,  98  N.  W. 
277,  278,  122  Iowa,  465. 

**The  use  of  the  word  'Indemnify*  shows 
the  object  and  nature  of  the  contract  It 
was  to  reimburse  or  make  whole  the  assured 
against  loss  on  account  of  such  UabiUty. 
There  can  be  no  reimbursement  where  there 
has  been  no  loss."  Flnley  v.  United  States 
Casualty  Co.,  83  S.  W.  2,  4,  113  Tenn.  592,  3 
Ann.  Cas.  962  (quoting  Frye  v.  Bath  Gas  & 
Electric  Co.,  54  AU.  395,  97  Me.  241,  59  L. 
R.  A.  444,  94  Am.  St.  Rep.  500). 

Where  defendant  accident  insurance 
company  agreed  to  "indemnify"  the  insured 
against  loss  from  common-law  or  statutory 
liability  for  damages  on  account  of  bodily 
injuries  caused  by  the  negligence  of  the  in- 
sured, it  only  agreed  to  reimburse  insured 
for  such  losses  as  it  was  compelled  to  pay,  so 
that,  insured  never  having  been  compelled  to 
pay  a  Judgment  against  it  because  of  in- 
solvency, there  was  no  liability  on  the  part 
of  the  Insurer  to  pay  the  same.  Burke  v. 
London  Guarantee  &  Accident  Co.,  93  N.  Y. 
Supp.  652,  653,  47  Misc.  Rep.  171. 

INDEMNITY 

"Indemnity"  consists  In  the  obligation  or 
duty  resting  on  one  person  to  make  good  any 
loss  or  damage  another  has  Incurred  while 
acting  at  his  request  or  for  his  )>enefit  R. 
P.  Williams  &  Co.  v.  United  States  Fidelity 
&  Guaranty  Co.,  75  S.  B.  1067,  1071,  11  Ga. 
App.  635. 
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'"IndemBity'  is  defined  as  an  engage- 
ment to  make  good  loss  that  may  be  sustain- 
ed." Sbaw  ▼.  Eqnitable  Mut  Ace.  Aas'n,  99 
N.  W.  672,  673,  6  Neb.  (Unof.)  684  (qnoting 
and  adopting  definition  in  Weller  y.  Eames, 
15  Minn.  467  [Oil.  383],  2  Am.  Rep.  150). 


«(i 


Indemnity"  is  that  which  is  given  to 
a  person  to  prevent  his  suffering  damage. 
Ordinary  of  State  ▼.  CJonnoUy,  72  Atl.  863, 
364,  75  N.  J.  Eq.  521,  138  Am.  St  Rep.  577. 

"Indemnity"  means  reimbursement,  mak- 
ing good,  recompense  for  loss  or  injury. 
Rogers  v.  Shawnee  Fire  Ins.  Ck>.  of  Topeka, 
Kan.,  Ill  S.  W.  692,  593,  132  Mo.  App.  275. 

A  stipulation  in  a  note  to  pay  ten  per 
cent  for  attorney's  fees.  Is  a  contract  of  "in- 
denmlty,"  and  not  a  penalty.  Brown  v. 
Qatewood  (Tex.)  150  S.  W.  950,  954. 

The  difference  between  a  contract  of  'In- 
demnity" and  a  contract  to  pay  a  legal  lia- 
bility of  another  Is  that  on  the  contract  of 
Indemnity  an  action  cannot  be  brought  and 
a  recovery  had  until  the  liability  is  dis- 
charged, while  upon  the  other  the  cause  of 
action  is  complete  when  the  liability  attach- 
es. Poe  v.  Philadelphia  Casualty  Co.,  84  Atl. 
476,  479,  118  Md.  347. 

Civ.  Code,  1 1959,  defines  '^indemnity''  as 
a  contract  by  which  one  agrees  to  save 
another  from  a  legal  consequence  of  the  con- 
duct of  one  of  the  parties  or  of  some  oth- 
er person.  Section  1965,  subd.  4,  provides 
that  the  person  Indemnifying  Is  bound  on  re- 
quest of  the  person  Indemnified  to  defend 
actions  brought  against  the  person  indemni- 
fied, and  Bubdivision  5  provides  that,  if  after 
request  the  person  Indemnifying  neglects  to 
defend  the  person  indemnified,  a  recovery 
against  the  person  Indemnifying  suffered  by 
him  in  good  faith  is  conclusive  in  his  favor 
against  the  person  indemnifying.  Held,  that 
the  statute  applies  to  one  indemnifying 
against  liability  of  bail  In  a  criminal  action, 
and  where  persons  indemnifying  the  surety 
on  a  ball  bond,  after  notice  to  them  and  de- 
mand that  they  appear  and  defend  an  action 
on  the  bond  brought  against  the  surety  fail- 
ed to  do  so,  such  indemnlflers  in  an  action 
on  their  indemnity  bond  by  the  surety  on  the 
ball  bond  could  not  set  up  the  defense  that 
the  surety  on  the  ball  bond  was  released 
from  liability  because  the  person  for  whom 
the  bail  bond  was  given  had  been  released 
from  the  immediate  custody  of  the  officer. 
Western  Surety  Co.  v.  Kelley,  131  N.  W.  808, 
810,  27  S.  D.  465. 

A  contract  of  "indemnity"  executed  by 
a  contractor  for  the  erectlpn  of  a  public 
schoolhouse  with  his  surety  is  an  original 
undertaking  to  make  good  a  future  loss  or 
damage,  and  no  action  lies  on  such  a  con- 
tract until  after  a  loss  or  damage  had  been 
sustained,  and  there  is  no  obligation  to  pay 
any  part  of  a  debt  due  to  a  third  person, 
and  therefore  no  personal  warranty  within 


[Code   Proc   art   879.    Bain   t.   Arthur,  65 
South.  743,  129  La.  143. 

Certificates  of  deposit,  delivered  in  ex- 
ecution of  a  provision  In  a  charter  party 
for  a  deposit  In  guaranty  of  insurance,  which 
declare  the  object  of  the  deposit  to  be  **to 
indemnify  you  in  case  of  loss  of  the  cargo," 
etc.,  constitute  an  agreement  to  Indemnify 
against  the  loss  of  the  cargo,  and  not  an 
agreement  of  Insurance,  and  such  loss  would 
be  the  value  of  the  cargo  at  its  destination 
less  the  cost  of  delivery  there,  and,  where 
this  amount  is  greater  than  the  fund  on  de- 
posit the  entire  fund  is  applicable  to  the  **in- 
demnlty."  Leonard  v.  Bosch,  68  AtL  56,  73 
N.  J.  Bq.  438. 

A  provision,  in  a  note  sued  on,  for  pay> 
ment  of  10  per  cent  attorney's  fees  in  case 
of  collection  by  attorney,  is  a  contract  of 
"indemnity,"  so  that,  where  the  holder  had 
not  agreed  with  his  attorneys  on  the  amount 
to  be  paid  for  their  services  In  collecting 
the  note,  he  was  limited  to  a  recovery  under 
such  provision  of  the  reasonable  value  of 
their  services.  Texas  Land  &  Loan  Co.  v. 
Robertson,  85  S.  W.  1020,  1021,  38  Tex.  Civ. 
App.  521. 

The  "fine"  contemplated  In  Rev.  St  1896, 
S§  3495,  3496,  providing  that,  if  one  is  guilty 
of  civil  contempt,  the  court  shall  Impose  a 
fine,  or  imprisonment  or  both,  and  that  if  an 
actual  loss  or  injury  has  been  produced  the 
court  shall  order  a  suffldeht  sum  to  be 
paid  by  the  defendant  to  such  party  to  in- 
demnify him  and  to  satisfy  his  costs  and  ex- 
penses, Instead  of  Imposing  a  fine,  was  not 
Intended  to  cover  only  the  "indemnity"  to 
the  Injured  party,  but  the  provisions  "dear- 
ly warrant  the  imposition  of  a  fine  or  impri- 
sonment or  both,  in  cases  where  no  actual 
loss  or  Injury  is  shown ;  that  in  case  of  ac- 
tual loss  or  Injury  resulting  from  the  alleged 
misconduct  Instead  of  imposing  a  fine,  a  sum 
is  to  be  ordered  paid  to  him  to  Indemnify 
for  such  loss  or  Injury;  and  when  a  fine  is 
Imposed  it  is  in  the  nature  of  a  penalty." 
Emerson  v.  Hus&  106  N.  W.  518,  522,  127 
Wis.  21Bu 


An  undertaking  given  by  defendant  on 
conviction  for  failure  to  supiwrt  his  wife  and 
children,  pursuant  to  Greater  New  York 
Charter  (Laws  1897,  p.  239,  c  378)  §  685  et 
seq.,  which  calls  for  the  payment  of  a  week- 
ly sum  for  one  year  thereafter  for  the  sup- 
port of  defendant's  wife  and  children,  is  in- 
tended to  provide  for  "Indenmlty"  only; 
and,  where  no  public  money  has  been  dis- 
bursed on  their  behalf,  no  recovery  can  be 
had  under  It  as  a  penalty  to,  punish  wrong- 
doing. Goetting  V.  Normoyle,  103  N.  Y. 
Supp.  881,  882,  119  App.  Dlv.  143. 

A  life  Insurance  policy  is  not  a  con- 
tract of  "indemnity,"  but  is  a  contract  to 
pay  money  upon  the  death, of  the  assured, 
in  consideration  of  certain  payments  made 
during  lifd.    Wayland  t.  Western  Life  In- 
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demnlty  Co.,  148  S.  W.  626,  630,  166  Mo.  App. 
221 ;  Reed  t.  Provident  Sav.  Life  Assur.  Soc., 
82  N.  B.  734,  736,  190  N.  Y.  111. 

A  life  insurance  policy  is  not  merely  a 
contract  of  '"indemnity."  It  is  a  contract  to 
pay  to  the  beneficiary  a  sum  certain  in  the 
event  of  death.  Keckley  v.  Coshocton  Glass 
Co.,  99  N.  E.  299,  300,  86  Ohio  St  213,  Ann. 
Cas.  1913D,  607. 

"Insurance"  is  a  contract  by  which  one 
party,  in  consideration  of  a  price  paid  ade- 
quate to  the  risk,  becomes  security  to  the  oth- 
er that  he  may  not  suffer  loss,  prejudice,  or 
damage  by  the  happening  of  the  perils  speci- 
fied to  certain  things  which  may  be  exposed 
to  them.  The  ingredients  of  the  contract  are 
the  consideration,  the  risk,  and  the  indemnity. 
The  "consideration"  is  the  premium  for  the  in- 
surer's undertaking;  the  "risk,*  the  perils 
or  contingencies  against  which  the  assured  is 
protected;  and  the  "indemnity,"  the  stipu- 
lated desideratum  to  be  paid  to  the  assured 
in  case  he  has  suffered  loss  or  damage 
through  the  perils  or  contingencies  specified. 
Physicians*  Defense  Co.  v.  Cooper,  199  Fed. 
676,  578,  118  a  0.  A.  50. 

INDENTURE 

An  allegation  that  a  demise  was  by  "in- 
denture" implies  a  seal.  Morrill  v.  Baggott, 
57  IlL  App.  530,  532. 

INDEPENDENCE 

IKDEPENDENT  ADVICE 

By  force  of  the  rule  of  independent  ad- 
vice, if  a  person  upon  whom  another  has  in 
fact  come  to  be  dependent  accepts  a  gift 
from  such  dependent  person  of  all  of  her 
or  his  estate,  a  court  of  equity,  moved  by 
the  apparent  improvidence  of  such  gift,  casts 
upon  the  donee  the  burden  of  showing  that 
the  donor  had  the  benefit  of  proper  independ- 
ent advice.  Proper  'Independent  advice"  in 
this  connection  means  showing  that  the  do- 
nor had  the  benefit  of  conferring  fully  and 
privately  upon  the  subject  of  his  intended 
gift  with  a  person  who  was  not  only  com- 
petent to  inform  correctly  as  to  its  legal  ef- 
fect, but  who  was  furthermore  so  disassoci- 
ated from  the  interests  of  the  donee  as  to 
be  in  a  position  to  advise  with  the  donor 
impartially  and  confidently^  as  to  the  conse- 
quences to  himself  of  his  proposed  benefac- 
tion. Post  V.  Hagan,  65  Atl.  1026,  1027,  71 
N.  J.  Bq.  234,  124  Am.  St  Rep.  997. 

INDEPENBENT  AGREEMENT 

"Whether  a  given  stipulation  is  to  be 
deemed  a  'condition  precedent,*  a  'condition 
subsequent,'  or  an  Independent  agreement* 
is  purely  a  question  of  intent;  and  the  in- 
tention must  be  determined  by  considering, 
not  only  the  wprds  of  the  particular  clause, 
but  also  the  language  of  the  whole  con- 
tract, as  well  as  the  nature  of  the  act  re- 


quired and  the  subject-matter  to  which  It 
relates."  Skowhegan  Water  Co.  v.  Skowhe- 
gan  ViUage  Corp.,  66  Ati.  714,  716,  102  Me. 
323. 

INDEPEKDEKT  BODY 

Where  a  body  of  independent  voters  en- 
tertain the  same  political  views,  and  desire 
to  nominate  a  complete  ticket  of  candidates 
favorable  to  those  views,  the  persons  exe- 
cuting the  certificates  are  to  be  regarded  as 
one  and  the  same  "independent  body,"  and 
are  entitled  to  have  their  candidates  for  va- 
rious offices  under  one  title  and  emblem 
on  the  official  ballot  In  re  Wise,  95  N. 
Y.  Supp.  843,  108  App.  Div.  52. 

HCDEPENDEHT   CONTEICPT 

A  proceeding  in  a  divorce  suit  to  compel 
defendant  husband  to  pay  delinquent  ali- 
mony is  not  a  proceeding  for  an  "independ- 
ent contempt,"  within  Rem.  &  Bal.  Code,  f 
1054,  and  hence  need  not  be  prosecuted  in  the 
name  of  the  state.  McGill  v.  McGill,  121 
Pac.  469,  67  Wash.  303. 

INDEPEKDENT  CONTRACT 

Contract    distinguished    from    separate 
contracts,  see  Contract 

UrBEPENBENT  CONTRACTOR 

An  "independent  contractor"  is  one  who, 
exercising  an  independent  employment,  con- 
tracts to  do  a  piece  of  work  according  to 
his  own  methods,  and  without  being  sub- 
ject to  the  control  of  his  employer  except 
as  to  the  result  of  the  work.  Chicago,  R.  I. 
&  P.  Ry.  Co.  V.  Bennett,  128  Pac.  705,  706, 
36  Okl.  358  (quoting  4  Words  and  Phrases, 
p.  3542);  Pottorfl*  v.  FideUty  Coal  Mining 
Co.,  122  Pac.  120,  122,  86  Kan.  774 ;  Harmon 
V.  Ferguson  Contracting  Co.,  74  S.  E.  632, 
634,  159  N.  C.  22 ;  Johnson  v.  Carolina,  C.  ft 
O.  R,  Co.,  72  S.  B.  1057,  1058,  157  N.  C. 
382;  Francis  v.  Johnson,  101  N.  W.  878, 
879,  127  Iowa,  391  (citing  Humpton  v.  Unter- 
kircher,  66  N.  W.  776,  97  Iowa,  509;  Hugh- 
banks  V.  Boston  Inv.  Co.,  60  N.  W.  640,  92 
Iowa,  267;  Overhouser  v.  American  Cereal 
Co.,  92  N.  W.  74,  118  Iowa,  417) ;  Alabama 
Western  R.  Co.  v.  Talley-Bates  Const  Co., 
50  South.  341,  344,  162  Ala.  396;  Pearson 
V.  M.  M.  Potter  Co.,  101  Pac.  681,  682,  10 
Cal.  App.  245 ;  Alexander  v.  R.  A.  Sherman's 
Sons  Co.,  85  Atl.  514,  515,  86  Conn.  292. 

An  "independent  contractor**  is  one  who 
renders  services  in  the  course  of  his  occupa- 
tion, representing  the  will  of  his  employer 
only  as  to  the  result  of  his  work,  and  not  as 
to  the  means  by  which  it  is  accomplished. 
McGrath  v.  Ci^  of  St  Louis,  114  S.  W.  «11, 
617,  215  Mo.  191;  O'Hara  v.  Laclede  Gas- 
light Co.,  110  S.  W.  642,  643,  131  Mo.  App. 
428  (quoting  and  adopting  definition  in  Cren- 
shaw V.  UUman,  20  S.  W.  1078,  113  Mo. 
639);  Stephen ville,  X.  &  S.  T.  Ry.  Co.  v. 
Couch,  121  S.  W.  189,  190,  56  Tex.  Civ.  App. 
'336. 
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An  "Independent  contractor**  Is  one  who 
Is  independent  of  his  employer  in  the  do- 
ing of  his  work,  and  may  work  when  and 
how  he  prefers.  Messmer  v.  Bell  &  Cogges- 
haU  Co.,  117  S.  W.  346,  348,  133  Ky.  19, 
19  Ann.  Cas.  1. 

An  "independent  contractor"  is  one  who 
carries  on  an  independent  business,  and  in 
the  line  of  his  business  is  employed  to  do  a 
Job  of  work,  and  in  doing  it  does  not  act 
under  the  directions  and  control  of  his  em- 
ployer, but  determines  for  himself  in  what 
manner  the  work  shall  be  done.  Keys  v. 
Second  Baptist  Church,  59  Atl.  446,  447,  99 
Me.  308. 

An  "independent  contractor"  Is  one  who 
In  rendering  service  represents  the  will  of 
his  employer  only  as  to  results,  and  not  as  to 
the  means  of  doing  the  work ;  the  test  being 
whether  the  employer  reserved  control  over 
Mm  as  to  the  manner  of  doing  the  work. 
Kipp  V.  Oyster,  114  S.  W.  538,  540,  133  Mo. 
App.  711. 

"An  'independent  contractor*  is  one  who, 
in  rendering  services,  exercises  an  independ- 
ent employment  or  occupation,  and  represents 
his  employer  only  as  to  the  results  of  his 
work,  and  not  as  to  the  means  whereby  it 
is  to  be  accomplished.**  Green  v.  Soule,  78 
Pac.  337,  339,  145  Cal.  96. 

For  one  to  be  an  "independent  con- 
tractor** he  must  be  tree  from  the  control 
of  his  employer,  and  free  to  do  the  work  he 
is  employed  to  do  In  his  own  way  without  di- 
rections, orders,  let,  or  hindrance  from  his 
employer,  being  responsible  to  him  only  for 
the  result.  Moore  &  Savage  v.  Kopplin 
(Tex.)  135  S.  W.  1033,  1039. 

An  'independent  contractor**  is  one  who 
contracts  to  perform  services  for  another  in- 
dependent of  the  employer  in  all  that  per- 
tains to  the  execution  of  the  work,  and  who 
is  subordinate  to  the  employer  only  in  ef- 
fecting a, result  In  accordance  with  the  em- 
ployer's designs.  Patton-Worshara  Drug  Co. 
v.  Drennon  (Tex.)  123  S.  W.  705,  708  (citing 
definition  in  Cooley,  Torts  [3d  Ed.]  1098). 

"One  who,  as  an  independent  business, 
undertakes  to  do  specific  jobs  of  work,  with- 
out submitting  himself  to  control  as  to  the 
petty  details,  is  an  'independent  contractor.*  *' 
Carlson  v.  Stocking,  65  N.  W.  58,  59,  91  W1& 
432. 

"An  independent  contractor*  may  be 
defined  as  one  who,  in  the  course  of  an  in- 
dependent occupation,  prosecutes  and  directs 
the  work  himself,  using  his  own  method  to 
accomplish  it,  and  representing  the  will  of 
the  company  only  as  to  the  result  of  his 
work.**  St  Louis,  I.  M.  &  S.  Ry.  Co.  v. 
GlUlhan,  92  S.  W.  793,  77  Ark.  551. 

The  test  oftenest  resorted  to  as  to 
whether  one  is  an  employe  or  an  "independent 
contractor'*  is  the  ascertainment  of  whether 
the  employ^  represents  the  master  as  to  the  ^ 


result  of  the  work  or  only  as  to  the  means,  i 
If  only  as  to  the  result,  and  in  the  employ- 
ment of  the  means  he  acts  entirely  independ- 
ent of  the  master,  he  must  be  regarded  as 
an  "independent  contractor."  Overhouser  v. 
American  Cereal  Co.,  92  N.  W.  74,  75,  118 
Iowa,  417. 

An  "independent  contractor'*  is  one  who, 
carrying  on*  an  independent  business,  con- 
tracts to  do  a  piece  of  work  according  to 
his  own  methods,  and  without  being  subject 
to  the  control  of  his  employer  as  to  the 
means  by  which  the  result  shall  be  accom- 
plished, but  only  as  to  the  result,  and  the 
test  of  the  relationship  is  the  right  of  con- 
trol by  the  en!iployer.  Glover  v.  Richardson 
&  Elmer  Co.,  116  Pac.  861,  863,  64  Wash. 
403. 

One  who  contracts  to  do  a  specific  piece 
of  work,  furnishing  his  own  assistants  and 
executing  the  work  either  entirely  in  accord- 
ance with  his  own  Ideas  or  in  accordance 
with  a  plan  previously  given  to  him,  without 
being  subject  to  the  order  of  the  employer 
in  respect  to  the  details  of  the  work,  is  an 
"independent  contractor,**  and  not  a  servant 
Linqulst  v.  Hodges,  94  N.  E.  94,  99,  248  111. 
491 ;    Id.,  152  111.  App.  491. 

One  contracting  to  do  certain  work  ac- 
cording to  plans  and  specifications  prepar- 
ed by  the  contractee,  but  who  exercises  full 
control  as  to  the  method  of  doing  the  work, 
save  that  it  must  be  up  to  a  certain  stand- 
ard, is  an  "independent  contractor,*'  for< 
whose  actions  the  contractee  is  not  liable, 
though  he  exercises  some  supervision  over 
the  work  to  see  that  it  is  done  according  to 
contract  Denny  v.  City  of  Burlington,  70 
S.  E.  1085,  1086,  155  N.  C.  33. 

One  employed  under  an  entire  contract 
for  a  gross  sum  to  do  a  specified  thing,  and 
who  Is  not  subject  to  the  direction  of  his 
employer,  is  an  "independent  contractor.** 
Where  the  person  employed  by  defendant  to 
plow  a  field  was  not  hired  to  plow  any  spe- 
cific number  of  acres  at  the  rate  per  acre 
fixed  upon,  but  could  quit  when  he  chose, 
and  defendant  could  terminate  the  employ- 
ment at  any  time,  the  plower  was  not  an 
independent  contractor.  Cockran  v.  Rice,  128 
N.  W.  583,  585,  26  S.  D.  393,  Ann.  Cas.  1913B, 
570. 

An  "independent  contractor**  Is  one  who 
contracts  to  do  a  specific  piece  of  work,  fur- 
nishing his  own  assistants  and  executing 
the  work  either  entirely  in  accordance  with 
his  own  ideas  or  with  a  plan  previously 
given  him  by  the  person  for  whom  the  work 
is  done,  without  being  subject  to  the  latter*8 
orders  in  regard  to  the  details,  and  where  a 
contract  for  the  erection  of  a  building  pro- 
vided that  the  contractor  should  deliver  a 
completed  work,  was  to  furnish  and  did  fur- 
nish his  own  assistants,  was  not  subject  to 
the  direction  of  the  company  for  whom  it 
was  built  as  to  the  details,  and  the  company 
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never  in  fact  sought  to  direct  the  work  or 
control  or  select  his  assistants,  he  was  an 
"independent  contractor"  rather  than  an 
agent;  other  facts  In  regard  to  the  contract 
being  consistent  with  either  relation.  Ed- 
mundson  y.  Cocoa-Cola  Co.  (Tex.)  150  S.  W. 
273,  274. 

Taking  the  expression  "an  Independent 
contractor,"  within  the  popular  understand- 
ing which  the  words  import,  it  is  wholly 
descriptive.  The  expression  serves  merely 
to  point  out  one  of  a  class,  and,  when  so 
used,  it  may  be  conceded  that  no  words  of 
definition  are  needed.  But  in  the  law  of 
negligence  the  expression  is  used,  not  merely 
in  a  descriptive  sense,  but  as  well  to  desig- 
nate a  relationship,  in  the  presence  of  which, 
when  established,  the  law  undertakes  to 
prescribe  destlnctive  rights  and  liabilities. 
It  is  for  the  court,  then,  as  a  matter  of  law, 
to  define  the  relationship,  and  for  the  jury 
to  make  finding  of  the  fact  as  to  its  exist- 
ence. Overhouser  v.  American  Cereal  Co., 
105  N.  W.  113-115,  128  Iowa,  580. 

The  relation  of  master  and  servant  does 
not  exist  between  an  employer  and  the  serv- 
ants of  an  "indejiendent  contractor,"  who 
is  defined  to  be  one  who  contracts  to  do  a 
specific  piece  of  work,  furnishing  his  own 
assistants  and  executing  the  work  either 
entirely  in  accordance  with  his  own  ideas  or 
in  accordance  with  a  plan  previously  given 
to  him  by  the  person  for  whom  the  work  is 
done,  without  being  subject  to  the  orders 
of  the  latter  in  respect  to  the  details  of  the 
work.  Mason  &  Hoge  Co.  v.  Highland  (Ky.) 
116  S.  W.  320,  322. 

Instructions  were  held  to  have  properly 
defined  an  "Independent  contractor"  as  fol- 
lows: "Where  one  employs  a  mechanic  or 
other  person  to  perform  a  piece  of  work, 
and  does  not  undertake  to  direct  how  or  in 
what  manner  it  is  to  be  done,  but  vests  in 
the  mechanic  power  to  perform  the  work 
as  he  pleases  and  in  his  own  way,  without 
direction,  restraint,  or  control  of  the  superior 
or  master,  the  employer  is  not  responsible 
for  the  employe's  negligence,  if  he  be  negli- 
gent." "If  one  renders  service  in  the  course 
of  an  occupation,  representing  the  will  of 
of  his  employer  only  as  to  the  results  of  his 
work,  and  not  as  to  the  means  by  which 
it  is  accomplished,  it  is  an  independent  em- 
ployment." Karl  V.  Juniata  County,  56  Atl. 
78,  80,  206  Pa.  633. 

"Generally  speaking  an  'independent  con- 
tractor* is  one  who,  in  rendering  services,  ex- 
ercises an  Independent  employment  or  oc- 
cupation, and  represents  his  employer  only 
as  to  the  'results'  of  his  work,  and  not  as  to 
the  means  whereby  it  is  to  be  accomplished. 
The  word  'results,'  however,  is  used  in  this 
connection  in  the  sense  of  a  production  or 
product  of  some  sort,  and  not  of  a  service. 
•  ♦  ♦  A  reservation  by  the  .employer  of 
the  right  by  himself  or  his  agent  to  supervise ' 


the  work  for  the  purpose  merely  of  de- 
termining whether  It  is  being  done  In  con- 
formity to  the  contract  does  not  affect  the 
independence  of  the  relation."  A  contractor 
with  a  city  for  the  construction  of  a  street 
improvement  is  an  independent  contractor, 
though  the  city  engineer  has  the  right  to 
superintend  the  work,  and  discharge  incom- 
petent employ^  of  the  contractor;  and  an 
employ^  of  the  contractor  is  not  a  servant  of 
the  city,  80  as  to  render  it  liable  for  an  in- 
Jury  received  by  him  while  at  work  in  a  dan- 
gerous place.  Engler  v.  City  of  Seattle,  82 
Pac.  136,  138,  40  Wash.  72  (citing  Casement 
V.  Brown,  13  Sup.  Ct.  672,  148  U.  S.  622,  37 
L.  Ed.  582;  Rogers  v.  Florence  R.  Co.,  9  S. 
E.  1059,  31  S.  C.  378;  City  of  Erie  v.  Caul- 
kins,  85  Pa.  247,  27  Am.  Rep.  644;  Kelly  v. 
Mayor,  etc,  of  City  of  New  York,  11  N.  Y. 
432). 

Generally  speaking,,  an  ''independent 
contractor"  is  one  who,  in  rendering  service, 
exercises  an  independent  employment  or  oc- 
cupation, and  represents  his  employer  only 
as  to  the  results  of  the  work,  and  not  as  to 
.the  means  by  which  it  is  to  be  accomplished. 
The  word  **results,"  however,  is  used  in  this 
connection  in  the  sense  of  a  production  or 
product  of  some  sort,  and  not  of  a  service. 
Where  a  contract  for  work  on  a  building 
reserves  to  the  owner  no  more  right  of  super- 
vision and  control,  through  its  architect  of 
the  work,  than  to  see  that  it  is  done  in  ac- 
cordance with  the  requirements  of  the  con- 
tract, it  involves  no  control  over  the  method 
of  doing  the  work,  so  that  the  contractor  is 
an  independent  contractor.  Smith  v.  Hum- 
phreyville,  104  8.  W.  495,  496,  47  Tex.  Civ. 
App.  140 

An  "independent  contractor,"  within  the 
rule  as  to  liability  for  torts  committed  by 
such  contractor,  is  one  who  renders  service 
in  the  course  of  an  occupation,  representing 
the  will  of  his  employer  only  as  to  the  result 
of  his  work,  and  not  as  to  the  means  by 
which  it  is  accomplished.  In  every  case  the 
question  is:  Had  the  defendant  the  right 
to  control  in  the  given  particular  the  conduct 
of  the  person  doing  the  wrong?  Does  he  re- 
serve to  himself  the  essential  powers  of  a 
master?  The  true  test  to  determine  whether 
one  who  renders  service  to  another  does  so 
as  a  contractor  is  to  ascertain  whether  he 
renders  the  service  in  the  course  of  an  in- 
dependent occupatibn,  representing  the  will 
of  his  employer  only  as  to  the  result  of  his 
work,  and  not  as  to  the  means  by  which  it 
is  accomplished.  On  this  question  the  con- 
tract under  which  the  work  has  been  done  is 
conclusive  in  every  case,  reference  being 
had,  of  course,  to  surrounding  circumstances. 
A  reservation  by  the  employer  of  the  right 
to  supervise  the  work  for  the  purpose  merely 
of  determining  whether  it  is  being  done  in 
conformity  to  the  contract  does  not  affect  tbe 
independence  of  the  relation*     Anderson  ?. 
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Tag  River  Goal  &  Coke  Co.,  53  S.  B.  713, 
715,  59  W.  Va,  801. 

An  "Independent  contractor"  is  one  who 
undertakes  to  produce  a  given  result,  but  so 
that  in  Uie  actual  execution  of  the  work  he 
is  not  under  the  order  or  control  of  the  per- 
son for  whom  he  does  it,  and  may  use  his 
own  discretion  in  things  not  specified.  De- 
fendant made  a  contract  with  F.  by  which 
he  was  to  cut  and  remove  certain  trees,  and 
agreed  to  furnish  him  a  locomotive,  logging 
cars,  horses,  eta,  and  pay  him  a  certain 
price  per  1,000  for  all  timber  logged.  F.  was 
to  have  full  and  complete  control  over  the 
cutting,  getting  out,  and  shipping  of  the  lum- 
ber, and  the  contract  expressly  provided  that 
he  was  to  do  the  work  as  an  independent 
contractor.  Held,  that  the  contract,  if  made 
in  good  faith,  and  not  for  the  mere  purpose 
of  avoiding  responsibility,  constituted  F.  an 
''independent  contractor."  Young  v.  Fos- 
burg  Lumber  Co.,  60  S.  E.  65^,  656,  147  N. 
0.  26  (quoting  and  {Adopting  the  deHnitlon  in 
PoUock,  Torts,  78 ;   Barrows,  Neg.  160). 

An  "independent  contractor"  is  one  who, 
exercising  an  independent  employment,  con- 
tracts to  do  a  piece  of  work  according  to  his 
own  methods  and  without  being  subject  to 
control  of  his  employer,  except  as  to  the  re- 
sult of  his  work.  A  construction  company, 
under  contract  to  construct  a  railroad  bed, 
let  a  contract  for  grading  a  part  of  the  road 
to  a  contractor,  who  sublet  a  part  of  it  to  a 
third  person  under  a  contract  requiring  the 
work  to  be  performed  under  the  supervision 
of  the  engineer  of  the  construction  company, 
who  was  empowered  to  discharge  employes 
of  the  third  person,  and  to  notify  him  to  in- 
crease the  force  of  men,  if  necessary,  and  au- 
thorizing the  contractor  to  cancel  the  con- 
tract, and  requiring  the  third  person  to  save 
the  contractor  harmless  from  all  damages 
that  might  be  caused  to  the  third  person  dur- 
ing the  prosecution  of  the  work,  and  giving 
the  option  to  the  contractor  to  pay  directly  to 
the  laborers  employed  by  the  third  person 
the  wages  due  them.  Held,  that  the  con- 
tract between  the  contractor  and  the  third 
person  did  not  create  the  relation  of  master 
and  servant,  but  the  third  person  was  an  in- 
dependent contractor,  and  his  employ^  could 
not,  on  receiving  injuries,  sue  the  contractor 
therefor.  Good  v.  Johnson,  86  Pac.  489,  440, 
88  Colo.  440.  8  L.  R.  A.  (N.  S.)  896  (quoting 
and  adopting  definition  in  Powell  v.  Virginia 
Const.  Co.,  13  S.  W.  691,  88  Tenn.  692, 17  Am. 
St.  Rep.  925,  and  citing  Humpton  v.  Unter- 
klrcher,  66  N.  W.  776,  97  Iowa,  609;  1 
Thompson,  Comm.  Neg.  §  622;  1  Shearm.  & 
Redf .  Neg.  (5th  Ed.)  1 164  et  seq.). 

An  "independent  contractor"  Is  one  who 
renders  service  in  the  course  of  an  occupa- 
tion, representing  the  will  of  his  employer 
only  as  to  the  result  of  his  work,  and  not  as 
to  the  means  by  which  it  Is  accomplished. 
One  who  had  some  little  experience,  but  no 
regular  vocation,  in  breaking  horses,  and  who 


agreed,  as  the  result  of  a  casual  solicitation 
of  employment,  to  break  a  horse,  he  taking 
the  horse  and  driving  the  same  during  the 
daytime,  but  returning  ilr  to  the  owner's  sta- 
ble at  night,  was  not,  as  a  matter  of  law,  an 
independent  contractor.  Mulllch  v.  Bro<^er, 
97  S.  W.  549,  551,  119  Mo.  App.  332  (citing 
Gayle  v.  Missouri  Car  &  Foundry  Co.,  76  S. 
W.  992,  177  Mo.  loc.  cit  446). 

"An  Independent  contractor*  is  one  who, 
in  rendering  services,  exercises  an  independ- 
ent employment  or  occupation,  and  represents 
his  employer  only  as  to  the  results  of  his 
work,  and  not  as  to  the  means  by  which  it  is 
accomplished."  Where  a  railroad  company 
induced  the  sherifiF  of  a  county  to  appoint  a 
deputy  to  be  stationed  at  a  railroad  yard, 
and  the  company  paid  the  deputy  by  month- 
ly checks  to  the  sheriff,  who  assigned  them 
to  the  deputy,  and  the  services  actually  per- 
formed by  the  deputy  were  for  the  private 
benefit  of  the  company,  and  the  deputy,  while 
ejecting  trespassers  from  the  company's  land, 
shot  one  of  them,  the  liability  of  the  com- 
pany for  the  act  of  the  deputy  was  for  the 
Jury.  Texas  &  N.  O.  R.  Co.  v.  Parsons  (Tex.) 
109  S.  W.  240,  246  (citing  in  support  of  defi- 
nition Jensen  v.  Barbour,  39  Pac.  906,  15 
Mont  582). 

"An  'independent  contractor*  is  one  who 
renders  a  service  in  the  course  of  an  occu- 
pation, representing  the  will  of  his  employer 
only  as  to  the  result  of  his  work,  and  not  as 
to  the  means  by  which  it  is  accomplished." 
A  corporation,  which  constructed  a  hotel,  ' 
hired  and  discharged  its  employes  at  will, 
pursued  its  own  methods,  and  was  not  sub- 
ject to  the  control  of  the  employers,  except 
as  to  the  results  of  the  work,  was  clearly  an 
independent  contractor.  Scharff  v.  Southern 
Illinois  Const.  Co.,  92  S.  W.  126,  129,  115 
Mo.  App.  157. 

A  man  who  owned  a  team,  wagons,  and 
a  plow,  with  which  he  worked  by  the  day  for 
different  employers  as  he  could  obtain  work, 
earning  usually  from  $9  to  $15  per  week, 
and  working  alone  when  he  could  not  find 
work  for  his  team,  was  not  an  "independent 
contractor,"  but  a  "wage-earner,"  within  the 
meaning  of  Bankr.  Act  July  1,  1898,  c.  541, 
§  4,  d.  "b,"  and  was  not  subject  to  be  adjudg- 
ed an  involuntary  bankrupt.  In  re  Toder, 
127  Fed.  894,  895. 

One  who  contracts  to  sink  a  well  at  an 
agreed  price  per  foot  if  he  procures  a  supply 
of  water  and  not  to  be  paid  if  he  fails  to  do 
so,  using  his  own  materials  and  machinery, 
and  furnishing  his  own  labor,  is  an  "inde- 
pendent contractor."  Westover  v.  Hoover, 
129  N.  W.  285,  286,  88  Neb.  201. 

As  affecting  liability  for  injury  to  a  bod 
carrier,  one  employed  by  the  owner  to  con- 
struct the  brickwork  in  a  building  according 
to  an  architect's  plans  and  specifications  was 
an  "independent  contractor,"  where  he  em- 
ployed the  labor  and  his  compensation  was 
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based  on  the  number  of  brick  laid,  though 
the  owner  paid  the  workmen  direct,  and  rep- 
resentatives of  the  owner  frequently  inspect- 
ed the  building  in  controlling  the  carpenters 
who  were  employed  by  the  owner  by  the  day. 
Bellamy  y.  F.  A.  Ames  Co.,  laO  S.  W.  9S0, 
0S2,  140  Ky.  98. 

While  the  grantee  of  a  license  in  a  pub- 
lic street  ordinarily  is  not  protected  by  the 
doctrine  of  "independent  contractor,"  yet,  if 
the  injury  Is  one  which  bears  no  causal  con- 
nection with  the  license,  the  defense  of  inde- 
pendent contractor  may  be  successfully  inter- 
posed. Peoria,  B.  &  C.  Traction  Co.  v.  O'Con- 
nor, 149  111.  App.  598,  602. 

Defendant,  the  lessee  of  a  building,  de- 
siring alterations,  procured  plans  which  were 
approved  by  the  city  building  bureau,  and  a 
permit  was  granted  thereon  to  the  contrac- 
tor. The  contract  stipulated  that  the  con- 
tractor should  provide  all  materials  and  per- 
form all  work  required  by  the  drawings  and 
specifications  prepared  by  the  architects. 
The  contract  provided  that  the  work  should 
be  done  under  the  direction  of  the  architects 
acting  as  counsel  for  the  lessees,  etc.;  that 
the  decision  of  the  architects  as  to  the  true 
intent  of  the  drawings  and  specifications 
should  be  final;  and  that  the  contractor 
should  bear  all  loss  or  damage  from  acci- 
dents which  might  occur  to  neighboring  prop- 
erty or  persons  during  the  progress  of  the 
work,  whether  from  accidents  or  carelessness 
on  his  part  or  on  the  part  of  his  representa- 
tives, until  possession  was  taken  by  the  own- 
nr.  Held,  that  the  contractor  was  an  •'inde- 
pendent contractor,"  and  that  the  lessee  not 
Imvlng  interfered  with  the  work  either  by  it- 
self or  its  architect,  was  not  liable  for  the 
death  of  a  servant  of  a  subcontractor  caused 
by  the  collapse  of  a  building  due  to  the  neg- 
ligent manner  in  which  the  work  was  per- 
formed. United  Gas  Improvement  Co.  v. 
Larsen,  182  Fed.  620,  621,  106  C.  C.  A.  486. 

Where  cllhrterers  of  a  steamship  regu- 
larly employed  stevedores  for  unloading  car- 
goes and  paid  them  a  regular  contract  price 
by  the  ton,  with  extra  charge  for  tiering 
above  the  ordinary  height,  and  the  work  was 
done  by  the  men  of  the  stevedores  under  the 
supervision  of  a  foreman  employed  by  them, 
the  stevedores  were  "Independent  contrac- 
tors," though  the  charterers'  clerk  was  pres- 
ent to  keep  track  of  the  work  and  give  direc- 
tions where  to  put  the  cargo.  Vogemcinn  v. 
American  Dock  &  Trust  Co.,  115  N.  Y.  Supp. 
741,  743,  131  App.  Div.  216. 

One  contracting  with  a  competent  person 
exercising  an  independent  employment  to  do 
a  piece  of  work  not  in  Itself  unlawful,  or  of 
such  a  nature  that  it  is  likely  to  become  a 
nuisance,  or  to  subject  third  persons  to  dan- 
ger, according  to  the  contractor's  own  meth- 
ods, and  without  being  subject  to  control,  ex- 
cept as  to  the  result  of  the  work,  is  not  an- 
swerable for  the  wrong  of  the  contractor  or 


f  his  servants  in  the  prosecutioii  of  the  work. 
One  who  contracts  to  do  a  specific  piece  of 
work,  furnish  liis  own  assistants  in  execut- 
ing the  work,  either  entirely  in  accordance 
with  his  own  ideas  or  in  accordance  with  the 
plan  previously  given  him,  and  without  be- 
ing subject  to  the  orders  of  the>>ne  for  whom 
the  work  is  done  as  to  the  details  of  the 
work,  is  an  "independent  contractor'*  and 
not  a  servant  Peters  v.  St  Louis  &  S.  F.  B. 
Co.,  131  S.  W.  917,  921,  150  Mo.  App.  721. 

Contractors  employed  to  construct  a  rail* 
way  bridge,  fomisliing  the  necessary  labor 
and  materials,  and  receiving  a  fixed  percent- 
age of  the  actual  costs  as  their  compensation, 
are  "independent  contractors,"  for  whose 
negligence,  and  for  whose  foreman's  negli- 
gence, whereby  one  of  their  employ^  was  in- 
jured, the  railway  company  was  not  liable. 
Campbell  y.  Jones,  110  Pac.  10S3,  10S4,  60 
Wash.  265. 

Defendant  was  in  plaintiff's  employ  un- 
der a  contract  by  which  he  agreed  to  do  such 
editorial  work  for  plaintiff  as  it  might  re- 
quest of  him,  and  to  devote  his  whole  time 
during  plaintiff's  regular  office  hours  to 
the  work.  Plaintiff  was  to  be  the  sole  owner 
of  the  copyrights  on  all  articles  prepared  by 
defendant  under  the  contract  and  he  prepar- 
ed manuscript  for  two  legal  treatises,  taking 
the  matter  from  plaintiff's  publications  and 
preparing  it  with  the  aid  of  plaintiff's  libra- 
ry, stenographers,  typewriters,  and  using 
plaintiff's  supplies,  fixtures,  and  appliances 
in  his  work.  Under  the  contract  his  com- 
pensation was  based  upon  the  number  of  pag- 
es of  his  contributions  accepted  by  plaintiff. 
Plaintiff  refused  to  accept  and  pay  for  the 
two  treatises.  Held,  that  defendant  was  not 
an  "independent  contractor,"  even  if  not  in 
the  ordinary  sense  a  servant  Bdward 
Thompson  Co.  y.  Clark,  109  N.  Y.  Supp.  700, 
702. 

An  employment  will  be  considered  inde- 
pendent when  the  contractor  renders  service 
in  the  course  of  his  occupation  representing 
the  will  of  his  employer  only  as  to  the  re- 
sult of  the  work,  and  not  as  to  the  means  by 
which  it  is  accomplished,  but  when  the  work 
is  done  by  the  means  contemplated  by  the 
contract  of  employment,  and  the  contractor 
performs  the  same  strictly  as  directed  by  the 
employer,  the  latter  cannot  escape  liability 
for  the  employe's  negligence  by  a  plea  that 
the  employ^  was  an  "independent  contrac- 
tor." Drennon  y.  Patton-Worsham  Drug  Co. 
(Tex.)  109  S.  W.  218,  219. 

Where  defendant  operated  a  lath  miU 
through  a  contract  with  T.,  by  which  T.  was 
to  receive  75  cents  per  1,000  lath  produced, 
and  was  to  employ  other  men,  whom  defend- 
ant was  to  pay  out  of  the  75  cents  per  1,000, 
T.  to  receive  the  balance,  if  any,  and  plain- 
tiff was  employed  by  T.  to  work  in  the  mill, 
T.  was  not  an  '^independent  contractor,"  but 
an  agent  of  defendant,  acting  in  its  behalf, 
and  the  relation  of  master  and  servant  exist- 
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ed  between  plaintiff  and  defendant  Bar- 
day  y.  Puget  Sound  Lumber  Co.,  93  Pac.  430, 
431,  48  Wash.  241,  16  L.  R.  A.  (N.  S.)  140. 

If  contractors  acted  under  defendant's 
direction  In  repairing  lier  sidewalk,  tliey 
were  not  independent  contractors,  so  as  to 
relieve  her  from  liability  for  their  negli- 
gence; an  "independent  contractor"  being  one 
employed  to  perform  work,  the  details  of 
which  are  completely  within  his  control. 
Kampmann  v.  Rothwell,  107  S.  W,  120,  122. 

A  contract  between  a  railroad  company 
and  railroad  contractors  for  the  reduc^ou  of 
grades  and  taking  out  of  curves  on  a  section 
of  the  road  provided  that  the  contractors 
were  to  furnish  the  requisite  laborers,  tools, 
engines,  and  machinery,  wliich  labor,  tools 
etc.,  were  to  be  furnished  and  the  work  to  be 
done  to  the  satisfaction  of  the  railroad  com- 
pany's engineer;  that  the  engineer  could 
make  any  alteration  deemed  necessary  in  the 
plan  of  the  work,  and  should  decide  on  the 
quality  and  quantity  of  the  work  done;  that 
no  part  of  the  contract  should  be  transferred 
without  his  consent,  and  that  the  contractors 
should  discharge  any  person  at  his  direction; 
that  if  it  appeared  to  the  engineer  th^t  the 
work  would  not  be  completed  within  the 
specified  time,  he  could  employ  additional  la- 
borers and  charge  the  amount  paid  them  to 
the  contractors;  and  that  the  railroad  com- 
pany, should  furnish  necessary  rails,  switch- 
es, etxi.,  for  temporary  track,  without  charge. 
Held,  that  under  the  contract  the  relation  of 
the  railroad  contractors  to  the  railroad  com- 
pany was  that  of  'Independent  contractors." 
LouisvlUe  &  N.  R.  Co.  v.  Cheatham,  100  S.  W. 
902,  905, 118  Tenn.  160  (citing  Rogers  v.  Flor- 
ence R.  Co.,  9  S.  E7.  1059,  31  S.  C.  378;  3  El- 
liott, R.  R.  §  1063;  Powell  v.  Virginia  Const 
Co..  13  S.  W.  692,  88  Tenn.  695,  17  Am.  St. 
Rep.  925;  Thomp.  Neg.  909). 

One  contracting  to  cut  for  another  his 
timber  into  saw  logs,  and  deliver  the  logs 
over  tram  roads  built  at  his  own  expense,  to 
load  a  specified  number  of  feet  per  day  for 
each  working  day,  to  cut  the  timber  in  work- 
manlike manner,  to  pay  for  any  delays,  re- 
sulting from  a  failure  to  securely  load  the 
logs,  etc.,  for  a  specified  sum  per  M.  feet,  for 
merchantable  logs,  cut,  hauled,  and  deliver- 
ed, Is  an  ^'independent  contractor,"  within  the 
definition  that  an  independent  contractor  is 
one  who  undertakes  to  produce  a  given  re- 
sult, but  so  that,  in  the  actual  execution  of 
the  work,  he  is  not  under  the  order  or  con- 
trol of  persons  "for  whom  he  does  it,  and  he 
uses  his  own  discretion  in  things  not  speci- 
fied. Gay  y.  Roanoke  R.  &  Lumber  Co.,  62  S. 
B.  436,  438,  148  N.  O.  336. 

Defendant  is  not  liable  for  the  negligence 
of  the  driver  of  a  truck  of  a  firm  of  contrac- 
tors engaged  exclusively  in  the  trucking  busi- 
ness for  defendant — the  firm  being  paid  by 
the  month,  accordhig  to  the  number  of  trucks 
employed,  a  certain  amount  for  each  kind  of 


truck,  extra  trucks  needed  being  furnished 
at  a  certain  amount  per  day,  all  the  equip- 
ment for  the  business  being  owned  by  the 
contractors,  all  workmen  engaged  in  hauling 
being  paid  by  the  contractors,  and  they  and 
their  foreman  being  the  only  i)ersons  exercis- 
ing the  power  to  employ  or  discharge  such 
workmen ;  and  this,  though  defendant's  ship- 
ping clerk  gave  directions  as  to  where  goods 
should  be  taken,  and  skids  on  the  side  of  the 
truck  bore  defendant's  name.  Cohen  v. 
Western  Electric  Co.,  99  N.  Y.  Supp.  526,  526, 
50  Misc.  Rep.  660. 

A  cotton  compress  company  was  an  "in- 
dependent contractor,"  where  it  provided  its 
own  platform,  its  own  machinery,  its  own 
employes,  and  determined  for  itself  the  man- 
ner and  time  of  preparing  the  cotton  it  was 
pressing  for  shipment.  Arthur  -v.  Texas  & 
P.  Ry.  Co.,  139  Fed.  127,  132,  71  C.  C.  A.  391. 

Property  owners  working  on  a  city  street 
in  front  of  their  properties  tinder  an  ordi- 
nance are  not  "Independent  contractors,"  over 
whom  the  municipal  authorities  have  no 
control.  Meyers  v.  City  of  Philadelphia,  66 
Atl.  251,  252,  217  Pa.  159,  10  L.  R.  A.  (N.  S.) 
678. 

A  company  having  a  contract  to  erect 
and  remove  signs  on  defendant's  building, 
selecting  its  own  time,  tools,  and  employes 
to  remove  a  sign  without  consulting  defend- 
ant, was  an  "independent  contractor";  and 
hence  defendant  Is  not  liable  for  injury  to  a 
pedestrian  caused  by  any  negligence  of  the 
company's  employ^,  who,  w^hile  removing  a 
sign,  fell  from  a  ladder  upon  a  pedestrian  on 
the  sidewalk  below.  Press  v.  Penny,  114  S. 
W.  74,  76,  134  Mo.  App.  121. 

Servant  dlstlAsnlahed 

See  Servant. 

INDEPENDENT  COVENANT 

See  Dependent  Covenant. 

Whether  a  covenant  is  "dependent"  or 
"independent"  depends  on  the  intention  of 
the  parties.  Where  a  covenant  goes  only  to 
a  part  of  the  consideration  on  both  sides,  and 
a  breach  may  be  compensated  for  any  dam- 
ages, it  is  generally  considered  independent. 
Lincoln  Trust  Co.  v.  Nathan,  74  S.  W.  1007, 
1010,  175  Mo.  32. 

In  determining  whether  covenants  in  a 
contract  are  dependent  or  independent,  the 
intention  of  the  parties  must  govern,  to  be 
determined  according  to  the  ordinary  rules 
of  construction.  Where  a  breach  of  a  cove- 
nant in  a  contract  may  be  fully  compensated 
by  payment  of  damages,'  it  will  be  held  an 
"independent  covenant,"  but,  if  it  cannot  be 
so  compensated,  it  Is  dependent,  and  perform- 
ance is  a  condition  precedent  which  must  be 
shown  before  recovery  can  be  had  upon  the 
contract  Daly  v.  City  of  Carthage,  128  S. 
W.  265,  267,  143  Mo.  Appi  564. 
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ZNBITPENDEirr  EXECUTOB 

''An  'independent  executor*  Is  something 
imiqne  In  his  character.  Wliiie  he  takes 
charge  of  and  administers  the  estate  of  his 
administrator  without  action  of  the  county 
court  in  relation  to  the  settlement  of  his  es- 
tate, and  may  do  every  act  which  an  execu- 
tor administering  an  estate  under  the  control 
of  the  court  may  do,  with  such  order,  he  is 
uncontrolled,  uninformed,  unchecked,  and  un- 
trammeled  by  orders  of  the  court  directing, 
Informing,  or  commanding  what  he  jshall  do 
in  the  management  and  administration  of 
the  estate.  He  Is  an  executor  at  large,  ex- 
ercising his  own  Judgment  and  discretion, 
acting  and  doing  what  he  pleases,  unless 
brought  to  account  for  his  actions  by  some 
one  interested  in  the  estate  or  affected  by  the 
way  it  Is  bt  iug  administered."  Altgelt  v.  Mer- 
nitz,  83  S.  W.  891,  894,  37  Tex.  Civ.  App.  397. 

INDEPENDENT  IKTEBVENING  CAUSE 

''The  Independent  intervening  cause'  that 
will  prevent  a  recovery  on  account  of  the  act 
or  omission  of  a  wrongdoer  must  be  a  cause 
which  interrupts  the  natural  sequence  of 
events,  turns  aside  their  course,  prevents  the 
natural  and  probate  result  of  the  original  act 
or  omission,  and  produces  a  different  result 
that  could  not  have  been  reasonably  antici- 
pated." Brubaker  v.  Kansas  City  Electric 
Light  Co..  110  S.  W.  12,  15,  130  Mo.  App.  439 
(quoting  and  adopting  definition  in  Union 
Pac  R.  Co.  V.  Callagban,  56  Fed.  993,  6  C  0. 
A.  210). 

INDEPENDENT  OF  A  HUSBAND  ^ 

The  words  "Independent  of  a  husband,*' 
whether  express  or  implied,  in  the  terms  of 
a  gift,  mean  no  more  than  that  the  court  will 
not  permit  the  marital  power  of  the  husband 
to  be  used  to  prevent  the  enjoyment  of  prop- 
erty given  to  the  wife  according  to  the  terms 
of  the  gift  Castree  v.  Bhotwell.  68  Aa  774, 
775,  73  N.  J.  Eq.  590. 

INDEPENDENTX.T     OF     AIiL     OTHER 
OAUSES 

Where  death  results  from  disease  which 
follows  as  a  natural,  though  not  as  a  neces- 
sary, consequence  of  an  accidental  physical 
injury,  the  death  is  within  the  terms  of  an 
accident  policy  Insuring  one  against  bodily  In- 
juries sustained  through  external  means,  "in- 
dependently of  all  other  causes";  the  death 
being  the  proximate  result  of  the  injury, 
and  not  of  the  disease  as  an  independent 
cause.  French  v.  Fidelity  &  Casualty  Co.  of 
New  York,  115  N.  W.  869,  874,  135  Wis.  259, 
17  L.  R.  A.  (N.  S.)  1011. 


INDETERMINATE 

INDETERMINATE  INTENTION 

"An  indeterminate  or  floating  intention 


which  may  be  reasonably  anticipated,  as 
when  the  health  of  a  relative  has  been  re* 
stored.  McDowell  v.  Friedman  Bros.  Shoe 
Co.,  115  S.  W.  1028,  1033,  135  Mo.  App.  276. 


t» 


to  return  to  a  residence  from  which  one 
moves  does  not  Include  a  case  of  intention  to 
return  ui>on  the  occurrence  of  some  event 


An  "indeterminate  permit"  is  a  perpet- 
ual exclusive  privilege  within  the  scope  of 
the  grant,  subject  to  the  code  of  conditions 
and  limitations.  Calumet  Service  Co.  v.  City 
of  Chilton,  135  N.  W.  131,  140,  148  Wis.  334. 

PubUc  utility  law  (Laws  1907,  |  1797m77) 
provides  that  any  public  utility  organized  as 
a  corporation  under  the  laws  of  the  state 
operating  under  an  existing  license  or  fran- 
chise shall,  on  taking  certain  steps  and  sur- 
rendering such  license  or  franchise,  receive 
by  operation  of  law  in  lieu  thereof  an  "inde- 
terminate permit"  as  provided  In  the  act,  and 
that  the  filing  by  such  company  of  its  decla- 
ration surrendering  the  previous  license  or 
franchise  shall  be  deemed  a  waiver  of  the 
right  to  insist  upon  the  fulfillment  of  any  con- 
tract theretofore  entered  Into  relating  to 
rates,  charges,  or  service  regulated  by  the 
public  utility  act  Held,  that  the  scope  of 
the  privilege  springing  into  existence  by  op- 
eratic^ of  law  by  surrender  of  a  franchise 
under  the  act  is  the  same  as  that  of  the  one 
surrendered,  divorced,  however,  from  all  the 
old  conditions,  and  conditioned  only  upon  the 
provisions  of  the  public  utility  act.  City  of 
La  Crosse  v.  La  Crosse  Gas  &  Electric  Co., 
130  N.  W.  530,  538,  145  Wis.  408. 

INDIA 

INDIA  RUBBER 

Manufactures    of,    see    Manufacturer- 
Manufactured  Articles. 

The  term  'Hndia  rubber,"  in  Tariff  Act 
July  24,  1897,  c  11,  2,  Free  List,  par.  579,  has 
a  commercial  meaning  that  includes  nearly 
a  hundred  varieties  of  inspissated  vegetable 
gums,  among  them  balata,  which  are  used  In 
the  manufacture  of  what  are  commonly 
known  as  "rubber  goods."  Earle  Bros.  y. 
United  States,  153  Fed.  773* 

INDIAN 

8ee  Pueblo  Indiana. 
As  citizen,  see  Citizen. 
Indians  receiving  rations  and  annuities, 
see  Receive. 

The  word  "Indian"  describes  a  person  of 
Indian  blood,  while  the  word  "citizen"  de- 
scribes a  political  status.  Consequentiy  the 
fact  that  an  Indian  is  a  citizen  will  not  re- 
move him  from  the  purview  of  Act  of  June 
28,  1906,  relating  to  Osage  Indians  and  pro- 
hibiting the  giving  of  liquor  to  them.  Mo- 
sier  V.  United  States,  198  Fed.  54,  57,  1X7 
C.  C.  A.  162. 

The  term  "Indians,"  within  Act  Cong. 
March  3, 1883,  c  341,  {  9,  23  Stat  385,  provid- 
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lug  that  Indians  committing  certain  crimes 
within  the  limits  of  an  Indian  reservation 
shall  be  subject  to  the  same  laws  and  be  tried 
in  the  same  courts  and  be  subject  to  the  same 
penalties  as  all  other  persons  committing 
such  crimes  within  the  exclusive  Jurisdiction 
of  the  United  States,  refers  only  to  Indians 
sustaining  tribal  relations  and  does  not  de- 
prive the  state  courts  of  Jurisdiction  over 
crimes  committed  by  Indians  who  either  have 
never  sustained  or  have  severed  all  tribal 
relations.  State  v.  Howard,  74  Pac.  3S2,  384, 
33  Wash.  250. 

Act  1889,  p.  194,  c  117, 1 1,  provided  that 
nothing  in  this,  or  any  other,  act  shall  pre- 
vent any  Indian  residing  In  this  state  from 
taking  fish  at  any  time,  for  the  use  of  him- 
self and  family.  Sess.  Laws  1905,  p.  343, 
c.  170,  S  4,  provides  it  shall  be  unlawful  to 
take  or  fish  for  salmon  except  with  hook  and 
line  between  the  hours  of  6  o'clock  p.  m.  Sat- 
urday and  6  o'clock  a.  m.  Monday  of  each 
week.  Held,  that  the  term  "Indian''  includ- 
ed only  Indians  not  citizens ;  and  hence  the 
statute  of  1899  does  not  exempt  any  citizen 
from  the  operation  of  the  statute  of  1905,  and 
the  two  taken  together  are  not  in  violation  of 
section  12,  art.  1,  of  the  state  Ck)nstitutioa, 
guarantying  equal  privileges  to  all  citizens. 
State  V.  Lewis,  88  Pac.  940,  941,  45  Wash. 
475,  122  Am.  St  Rep.  934. 

The  test  of  the  right  of  persons  of  Indi- 
an blood  to  be  enrolled  and  share  in  land  is 
fixed  by  Indian  Treaty  April  29,  1868,  15 
Stat.  635,  setting  apart  territory  to  Indians 
of  the  Sioux  Nation  and  such  other  friendly 
tribes  or  Individual  Indians  as  the  Nation 
may  be  willing  to  admit,  and  depends  on  the 
existence  of  membership  in  the  Nation,  in  the 
absence  of  any  statute  intrusting  to  any  gov- 
ernmental official  the  power  to  enter  names 
on  the  rolls  of  the  Nation  or  to  strike  names 
from  the  rolls.  Sully  v.  United  States,  195 
Fed.  113,  124. 

The  Puyallup  Indian  reservation  having 
been  abandoned,  the  lands  allotted  to  the  In- 
dians in  severalty,  and  the  tribe  having  aban- 
doned its  tribal  organization,  laws,  habits, 
and  customs,  and  the  only  parcel  of  reserva- 
tion land  retained  by  the  government  being 
such  as  was  used  for  school  purposes,  a 
homicide  committed  by  one  of  such  Indians 
on  another  within  the  territory  previously 
embraced  in  the  reservation  was  not  within 
the  act  of  Congress  providing  that  the  state 
court  shall  have  no  Jurisdiction  of  the  person 
of  the  accused  or  of  the  offense  committed  by 
one  "Indian"  against  another  on  an  Indian 
reservation.  An  Indian  without  tribal  rela- 
tions within  a  reservation  can  have  no  great- 
er rights  than  an  Indian  with  the  same  sta- 
tus residing  without  the  reservation.  State  v. 
Smokalem,  79  Pac.  603,  604,  37  Wash.  91. 

Mixed  blood 

A  white  man  without  any  Indian  blood, 
who  marries  a  full-blooded   Indian  woman 
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according  to  Indian  custom,  and  who  resides 
with  his  wife  on  reservations,  is  not  entitled 
to  the  benefit  of  Act  March  2,  1889,  c.  405,  25 
Stat  888,  authorizing  persons  "in  whole  or  in 
part  of  Indian  blood,"  who  are  entitled  to 
the  allotment  of  land  under  any  law  of  Con- 
gress, to  prosecute  any  suit  in  relation  to 
their  rights  thereto.  Drapeau  v.  United 
States,  195  Fed.  130.  131. 

A  person  bom  of  an  Indian  mother  and 
a  white  father  who  is  a  citi:^h  of  the  United 
States,  taking  his  civil  status  from  his  fa- 
ther, is  nevertheless  an  "Indian  of  mixed 
blood,"  within  the  statute  prohibiting  the 
sale  of  liquor  to  any  Indian  whatsoever,  or 
to  a  mixed  blood  Indian,  being  more  than  a 
one-eighth  Indian.  State  v.  Nicolls,  112  Pac. 
269,  270,  61  Wash.  142,  Ann.  Cas.  1912B,  1088. 

Where  defendant  was  a  mixed  blood  In- 
dian, who  for  many  years  had  been  enrolled 
as  a  member  of  the  Stockbridge  and  Munsee 
Tribe  in  Wisconsin,  had  been  recognized  as 
such  by  the  tribe  and  by  the  government, 
and  as  such  was  enrolled  and  became  an  al- 
lottee of  land,  and  for  many  years  lived 
within  the  limits  of  the  reservation  under 
the  care  of  an  Indian  agent  and  policed  by 
Indian  police,  he  was  an  "Indian"  within 
Penal  Code  (Act  March  4,  1909,  c.  821)  | 
328,  conferring  Jurisdiction  on  the  federal 
courts  of  certain  crimes  committed  by  one 
Indian  against  another  within  the  limits  of 
an  Indian  reservation,  though  his  father 
was  a  white  man  and  his  mother  a  part-blood 
Indian  who  had  never  been  enrolled.  United 
States  V.  Gardner,  189  Fed.  690,  692. 

An  Indian  woman  of  the  haif-blood  was 
bom  on  the  Sioux  reservation  and  exercised 
what  she  believed  to  be  her  right  to  go  on  the 
reservation  because  of  her  Indian  Yankton 
Ai  blood,  and  she  constantly  associated  and 
afiiliated  with  the  Sioux  tribes.  She  married 
a  white  man;  but,  according  to  the  custom 
of  the  tribes  of  the  Sioux  Nation,  she  remain- 
ed the  head  of  the  family,  and  the  right  to 
tribal  property  was  determined  by  her  na- 
tionality. Her  children  were  born  into  such 
Indian  tribes,  and  she  and  her  descendants 
were  actual  residents  on  the  reservation  and 
associated  and  affiliated  with  the  tribes  of 
the  Nation  prior  to  Act  March  2,  1889,  c.  405, 
25  Stat  888,  setting  apart  a  permanent  res- 
ervation for  the  Indians  "receiving  rations 
and  annuities."  Held,  that  she  and  her  de- 
scendants were  within  the  Treaty  of  April 
29,  1868,  15  Stat.  635,  setting  apart  land  for 
Indians  of  the  several  tribes  of  the  Sioux  Na- 
tion and  such  other  friendly  tribes  or  indi- 
vidual Indians  as  from  time  to  time  they 
adopted  with  the  consent  of  the  United 
States,  the  words  "receiving  rations  and  an- 
nuities" in  the  act  of  1889  not  being  intended 
to  be  interpreted  in  the  light  of  future  reg- 
ulations requiring  rolls  to  be  made  up  and 
approved  by  an  officer  of  the  United  States 
in  the  Indian  Department,  and  she  and  her 
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descendants  were  entitled  to  be  considered 
"Indians"  of  the  Rosebud  reservation,  within 
Act  March  3, 1899,  c.  450,  30  Stat  1362.  Sul- 
ly y.  United  States,  195  Fed.  113,  125. 

Under  Comp.  Laws  1897,  {  5391,  making 
It  an  offense  to  selMiquor  to  any  ''Indian"  or 
"person  of  Indian  descent,"  it  is  an  offense  to 
sell  liquor  to  one  whose  mother  was  an  In- 
dian, though  his  father  was  a  white  man. 
People  V.  Gebhard,  115  N.  W.  54,  55,  151 
Mich.  192  (citing  Campau  y.  Dewey,  9  Mich. 
381). 

"By  the  agreement  confirmed  in  this 
act,  the  Sioux  Nation  gave  up  a  large  amount 
of  territory,  and  the  rights  conferred  on  the 
nation  or  on  individuals  were  in  considera- 
tion thereof.  The  persons  entitled  to  such 
rights  are  the  persons  who,  at  the  time  of  the 
agreement,  constituted  the  Sioux  Nation  and 
were  lawful  members  thereof.  The  question, 
therefore,  whether  any  particular  person  is 
or  is  not  an  'Indian,'  within  the  meaning  of 
tills  agreement,  is  to  be  determined,  in  my 
opinion,  not  by  the  common  law,  but  by  the 
laws  or  usages  of  the  tribe."  Complainant 
was  a  woman  of  five-sixteenths  Sioux  Indian 
blood  on  her  mother's  side,  recognized  as  a 
member  of  a  Sioux  Tribe  since  her  birth.  On 
February  10,  1890,  at  the  time  of  the  taking 
effect  of  ACt  March  2,  1889,  c.  405,  25  Stat 
892,  by  which  a  portion  of  the  Great  Sioux 
reservation  was  ceded  to  the  government, 
she  was  residing  with  her  husband  and  chil- 
dren on  lapds  on  the  ceded  part  of  such  res- 
ervation. Within  a  year  thereafter  she  filed 
her  election  to  lake  an  allotment  of  such 
lands,  as  permitted  by  section  13  of  the  act, 
but  her  claim  was  rejected  by  the  Land  De- 
partment, on  the  ground  that  she  was  not 
an  Indian,  within  the  meaning  of  the  act, 
and  a  trust  patent  to  the  laud  was  issued  to 
another  member  of  the  tribe,  who  had  later 
settled  thereon.  Complainant  and  her  chil- 
dren were  enrolled  on  the  census,  annuity, 
ver  capita,  and  issue  rolls  of  her  tribe,  and 
had  received  rations,  annuities,  and  per  cap- 
ita payments,  the  same  as  all  other  Indians 
thereof,  and  two  of  her  brothers  signed  the 
acceptance  of  the  act  as  members  of  such 
tribe.  Held,  that  she  was  an  "Indian,"  with- 
in the  meaning  of  the  act,  and  the  head  of 
a  family,  according  to  laws  and  usages  of 
her  tribe,  her  husband  being  a  white  man, 
and  as  such  was  entitled  to  the  allotment 
and  to  a  cancellation  of  the  patent  therefor 
Issued  to  defendant  Waldron  v.  United 
States,  143  Fed.  413,  418,  419,  (quoting  and 
adopting  Senate  Ex.  Doc.  No.  59,  p.  109, 
53d  Cong.). 

Mongolian 

The  word  "Indian,"  as  used  in  Civ.  Code, 
§  328,  providing  that  all  persons  of  suflficient 
capacity  to  understand  the  obligations  of  an 
oath  are  competent  witnesses,  with  the  ex- 
ception of  Indians  and  negroes,  who  appear 
incapable  of  receiving  Just  impressions,  etc., 


does  not  include  the  Japanese.  Pumphrey 
v.  State,  122  N.  W.  19,  20,  84  Neb.  636,  23  U 
R.  A.  (N.  S.)  1023,  18  Ann.  Caa.  979. 

HCDIAH  COUNTRT 

The  words,  "Indian  country,"  as  used  in 
Rev.  St  U.  S.  §  2139,  as  amended  and  re- 
enacted  by  Act  July  23,  1892,  c.  234,  27  Stat. 
260,  forbidding  the  introduction  of  intoxicat- 
ing liquors  into  such  country,  do  not,  stand- 
ing alone,  embrace  territory  in  which,  at  the 
time,  the  Indian  title  had  been  extinguished, 
and  over  which,  with  its  inhabitants,  the  ju- 
risdiction of  the  state,  for  all  purposes  of 
government,  was  full  and  complete.  Dick  v. 
United  States,  28  Sup.  Ct  399,  400,  208  U.  8. 
340,  52  L.  Ed.  520. 

The  term  "Indian  country,"  as  used  In 
Act  Cong.  June  30,  ia34,  providing  that  all 
that  part  of  the  United  States  west  of  the 
Mississippi  and  not  within  the  states  of  Mis- 
souri and  Louisiana  or  the  territory  of  Ar- 
kansas, and  that  part  of  the  United  States 
east  of  the  Mississippi  river  and  within  any 
state  to  which  the  Indian  title  had  not  been 
extinguished,  should  be  deemed  to  be  "In- 
dian country,"  includes  all  the  land  so  de- 
scribed so  long  as  the  Indians  retain  their 
original  title  to  the  soil,  and  ceases  only 
when  the  Indians  lose  that  title,  in  the  ab- 
sence of  any  different  provision  by  treaty 
or  act  of  Congress.  United  States  v.  Cel- 
estine,  30  Sup.  Ct.  93,  94,  215  U.  S.  278,  54  L. 
Ed.  195  (quoting  Bates  v.  Clark,  95  U.  S. 
204,  209,  24  L.  Ed.  471,  473). 

The  definition  of  "Indian  country"  In 
Act  Jan.  30,  1897,  c.  109,  forbidding  the  sale 
of  liquor  to  Indians  or  its  introduction  into 
the  Indian  country,  as  including  "any  Indi- 
an allotment  while  the  title  to  the  same  shall 
be  held  in  trust  by  the  government,  or  while 
the  same  shall  remain  inalienable  by  the  al- 
lottee without  the  consent  of  the  United 
States,"  would  seem  to  justify  the  construc- 
tion that  Congress  was  of  the  opinion  that, 
had  it  been  omitted,  Indians  residing  upon 
'allotted  lands  would  not  have  been  within 
the  provisions  of  the  act.  United  States  v. 
Kiya,  126  Fed.  879,  882. 

The  provision  of  Rev.  St  {  2139,  as 
amended  by  Act  Jan.  30,  1897,  c.  109,  which 
makes  it  a  criminal  offense  to  introduce  liq- 
uor into  the  Indian  country,  is  a  police  regu- 
lation, and  can  be  enforced  only  as  to  land 
within  the  exclusive  territorial  jurisdiction 
of  the  United  States;  and  an  indictment 
thereunder  will  not  lie  for  taking  liquor  upon 
land  within  a  state  which  was  allotted  in 
severalty  to  an  Indian  under  Act  Feb.  8, 
1887,  c.  119,  prior  to  Act  May  8,  1906,  c. 
2348,  and  which  is  held  in  trust  by  the  Unit- 
ed States,  such  land  being  no  longer  "Indian 
countrj',"  the  effect  of  the  allotment  having 
been  to  make  it,  as  well  as  the  allottee,  sub- 
ject to  the  jurisdiction  and  laws  of  the  state, 
and  to  exclude  therefrom  the  police  powers 
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of  the  United  States,  which  haye  no  relation 
to  the  protection  of  its  title  to,  or  rights  in, 
the  land  as  trustee.  United  States  v.  Sut- 
ton, 165  Fed.  253,  255. 

As  to  Pueblo  Indians  holding  their  lands 
under  unconditional  patents,  it  was  not  with- 
in the  power  of  Congress,  in  admitting  New 
Mexico  as  a  state,  to  declare  such  lands  "In- 
dian country,"  or  to  reserve  to  the  federal 
goyernment  the  power  to  regulate  the  liquor 
traffic  with  such  Indians;  the  latter  being 
a  part  of  the  police  power,  which  necessarily 
went  to  the  state  upon  its  admission.  Unit- 
ed States  V.  Sandoval,  198  Fed.  539,  549. 

The  light  of  way  through  the  Flathead 
Indian  reservation  granted  to  the  Northern 
Pacific  Railway  Company  by  Act  July  2, 1864 
(13  Stat.  365,  367,  c.  217)  |  2,  the  Indian  ti- 
tle to  which  was  extinguished  without  res- 
ervation by  the  agreement  of  September  2, 
1882,  is  not  "Indian  country"  within  the 
meaning  of  Act  Jan.  30,  1897  (29  Stat.  506, 
c.  109),  making  it  an  offense  for  any  person 
tx)  introduce  intoxicating  liquors  into  the 
Indian  country,  "which  term  shall  include 
any  Indian  allotment  while  the  title  to  the 
same  shall  be  held  in  trust  by  the  govern- 
ment, or  while  the  same  shall  remain  inal- 
ienable by  the  allottee  without  the  consent 
of  the  United  States."  Clalrmont  v.  United 
States,  32  Sup.  Ct.  787,  788,  225  U.  S.  551, 
56  L.  Ed.  1201. 

Since  the  allotment  of  lands  in  several- 
ty to  all  of  the  Indians  on  the  Uintah  In- 
dian reservation  In  Utah,  subject  to  the  pro- 
visions of  Act  Feb.  8,  1887,  c  119,  and  the 
restoration  of  the  remainder  of  the  lands 
of  the  reservation  to  the  public  domain,  no 
part  of  such  lands  Is  "Indian  country,"  with- 
in the  meaning  of  Act  Jan.  30,  1897,  c.  109 ; 
and  a  prosecution  cannot  be  maintained 
thereunder  for  introducing  liquor  thereon, 
even  on  a  portion  which  was  subsequently 
reserved  by  executive  order  for  agency  and 
school  purposes.  U.  S.  v.  Boss,  160  Fed.  132, 
134. 

INBIAN  RESERVATION 

As  public  land,  see  Public  Land. 

Cr.  Code  U.  S.  §  328  (Act  March  4,  1909, 
c.  321),  provides  that  all  Indians  committing 
assaults  or  other  crimes  against  other  In- 
dians within  the  boundary  of  any  state  and 
within  the  limits  of  any  Indian  reservation, 
shall  be  subject  to  the  same  laws  and  pen- 
alties as  persons  committing  any  of  such 
crimes  within  the  exclusive  jurisdiction  of 
the  United  States.  The  Tuscarora  Indians, 
on  the  Tuscarora  reservation,  in  Niagara 
county,  were  never  settled  thereon  by  the 
United  States  government,  but  acquired  it 
by  purchase.  Relator,  a  Tuscarora  Indian, 
after  conviction  and  imprisonment  for  as- 
sault in  the  first  degree  on  another  Indian 
of  the  same  tribe  on  such  reservation,  brought 
habeas  corpus  on  the  ground  that  his  offense 


was  within  the  exclusive  jurisdiction  of  the 
United  States  courts.  Held,  that  the  Tus- 
carora reservation  was  not  an  ^'Indian  reser- 
vation," which  within  the  meaning  of  the 
statute  is  a  part  of  the  public  domain  set 
apart  either  by  act  of  Congress,  by  treaty, 
or  by  executive  order  for  the  use  and  occu- 
pation of  Indians,  and  hence  the  Tuscarora  . 
reservation  was  within  the  sovereignty  and 
jurisdiction  of  the  state  of  New  York.  Peo- 
ple ex  rel.  Cuslck  Vi  Daly,  138  N.  T.  Supp. 
817,  818,  78  Misc.  Rep.  657. 

INDIAN  TRIBE 

Member  of  Indian  tribe,  see  Member. 

A  settlement  of  Pueblo  Indians  do  not 
constitute  an  "Indian  tribe,"  within  the  pur- 
view of  the  federal  statutes  against  selling 
liquors  to  Indians.  United  States  v.  Sando- 
val, 198  Fed.  539,  548. 

An  "Indian  tribe"  within  the  state,  rec- 
ognized as  such  by  the  United  States  gov- 
ernment, is  to  be  considered  as  a  separate 
community  of  people,  capable  of  managing 
its  own  affairs,  including  the  domestic  rela- 
tions. Ortley  v.  Ross,  110  N.  W.  982,  983, 
78  Neb.  339  (citing  and  adopting  definition  in 
Earl  V.  Godley,  44  N.  W.  254,  42  Minn.  361, 
7  L.  R.  A.  125,  18  Am.  St  Rep.  517). 

INDIANS  BY  DESCENT 

Under  Comp.  Laws  1897,  S  5391,  making 
it  an  offense  to  sell  liquor  to  any  "Indian" 
or  "person  of  Indian  descent,"  it  is  an  of- 
fense to  sell  liquor  to  one  whose  mother  was 
an  Indian,  though  his  father  was  a  white 
man.  People  v.  Gebhard,  115  N.  W.  54,  55, 
151  Mich.  192  (citing  Campau  v.  Dewey,  9 
Mich.  381). 

The  term  ''Indians  by  descent,"  as  used 
in  Indian  treaties,  includes  full-blooded  In- 
dians as  well  as  those  of  mixed  blood.  Cam- 
pau V.  Dewey,  9  Mich.  SSI,  435. 

INDICATE 

INDICATION 

Mere  indications,  however  strong,  are 
not  sufficient  to  answer  the  requirements  of 
the  statute,  which  requires  as  one  of  the  es- 
sential conditions  of  the  making  of  a  valid 
mining  location  a  discovery  of  mineral  with- 
in the  limits  of  the  claim.  An  "indication," 
in  this  sense  means  that  which  merely  points 
to  or  tends  to  prove.  Charlton  v.  Kelly,  2 
Alaska,  532,   544. 

INDICATIVE 

"Indicative"  means  giving  a  suggestion 
of  something,  and  prima  facie  means  at  first 
view,  so  that  the  expression  means  nothing 
more  than  that,  at  first  view,  flight  sug- 
gests guilt.  State  v.  Richards,  102  N.  W. 
439,  441,  12C  Iowa,  497. 
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INDICIA  OF  A  MORTGAGE 

The  'Indicia  of  a  mortgage*'  are  tbe  ad- 
missions of  the  parties  that  the  grantor, 
after  the  execution  of  the  deed,  absolute  in 
form,  owes  the  consideration  thereof  to  the 
grantee  as  a  debt,  the  gross  Inadequacy  of 
the  consideration,  the  retention  of  the  pos- 
session by  the  grantor  without  payment  of 
rent,  and  negotiations  between  the  parties 
for  a  loan,  and  the  parties  not  considering 
the  quality  or  value  of  the  land  at  the  making 
of  the  deed ;  but  such  "indicia  of  a  mortgage" 
do  not  prevent  the  consideration  of  other  evi- 
dence bearing  on  the  question  of  the  intent 
of  the  parties  at  the  time  of  the  making  of 
the  deed,  and  such  other  evidence  may  over- 
come the  weight  to  be  given  to  such  indicia. 
Fridley  v.  Somerville,  54  S.  S.  502,  604,  60 
W.  Va.  272. 

INDICT 

nmiCTABLE  NinSANCE 

B.  &  C.  Comp.  §  1930,  punishing  any 
person  committing  any  act  which  grossly  in- 
jures the  person  of  another,  or  which  gross- 
ly disturbs  the  public  peace  or  health,  or 
openly  outrages  the  public  decency  and  is 
injurious  to  public  morals,  not  otherwise 
made  punishable,  covers  offenses  against  the 
public  peace,  health,  and  morals  not  other 
wise  made  punishable,  known  at  common 
law  as  "indictable  nuisance**;  and  at  com- 
mon law  whatever  tends  to  corrupt  society 
is  an  offense  against  good  morals,  and  is 
punishable  as  a  nuisance,  and  sucli  offense 
need  not  be  a  continuous  one,  but  may  con- 
sist of  a  single  act,  and  it  may  not  affect 
the  public  at  large,  but  only  such  as  come 
in  contact  with  it  State  v.  Waymire,  97 
Paa  46,  47,  52  Or.  281,  21  L.  B.  A«  (N.  S.) 
56,  132  Am.  St  Bep.  699. 

INBICTMENT 

See,    also.    Present — ^Presented — Presen- 
tation. 

The  object  of  an  ^'indictment'*  is  to  in- 
form the  accused  of  the  offense  with  which 
he  stands  charged,  in  order  that  he  may  intel- 
ligently prepare  such  defense  as  he  has  to 
meet  the  accusation  of  the  commonwealth. 
Stout  V.  Commonwealth,  94  S.  W.  15,  16, 
123  Ey.  184,  13  Ann.  Cas.  547. 

An  "indictment**  is  a  basis  of  a  prosecu- 
tion, and  its  office,  among  other  things,  is  to 
Inform  accused  of  the  charge  against  him. 
Essary  v.  State,  111  S.  W.  927,  930,  53  Tex. 
Or.  R.  596. 

The  word  •'indictment,"  in  Rev.  St  1899, 
II  2708,  2709,  authorizing  the  state  to  appeal 
only  where  an  indictment  is  quashed  or  is 
adjudged  insufficient,  or  where  judgment 
thereon  is  arrested,  is  used  in  its  common- 
law  meaning;  and  hence  the  state  cannot 
appeal  from  a  Judgment  sustaining  a  demur- 
rer to  counts  in  an  information  charging  a 


misdemeanor.    State  v.  Ross,  04  S.  W.  842, 
843,  119  Mo.  App.  401. 

Aecusatioa  liy  ^tLnd  jury 

An  "indictment"  is  a  presentation  to  the 
proper  court,  under  oath,  by  a  grand  Jury, 
duly  impaneled,  of  a  charge  describing  an 
offense  against  the  law  for  which  the  party 
charged  may  be  punished.  United  States  v. 
London,  176  Fed.  976,  979. 

At  common  law  an  "indictment"  was  an 
accusation  at  the  suit  of  the  sovereign,  bas- 
ed on  the  oath  of  12  men  of  the  county  where 
the  offense  was  committed.  In  re  McNaught, 
99  Pac.  241,  243,  1  OkL  Or.  528. 

The  word  "indictment,**  as  used  In  the 
Oonstitution,  providing  that  no  person  shall 
be  prosecuted  for  felony  or  misdemeanor 
otherwise  than  by  indictment  or  information, 
which  shall  be  concurrent  remedies,  has  a 
well-defined  meaning,  and  must  be  accepted 
with  the  meaning  attached  to  it  at  common 
law,  where  it  is  defined  as  an  accusation  at 
the  suit  of  the  king  (or  state)  by  the  oaths 
of  12  men  (at  least  not  more  than  23)  of 
the  same  county  wherein  the  offense  was 
committed,  returned  to  inquire  of  all  offens- 
es in  general  in  the  county,  determinable  by 
the  court  In  which  they  are  returned,  and 
finding  a  bill  brought  before  them  to  be  true. 
The  common-law  definition  has  been  modified 
in  this  state  by  section  28,  art  2,  of  the  Oon- 
stitution, which  declares  that  hereafter  a 
grand  jury  shall  consist  of  12  men,  any  9 
of  whom  concurring  may  find  an  indictment 
State  V.  Anderson,  90  S.  W.  95,  98,  101  Mo. 
134  (quoting  Ex  parte  Slater,  72  Mo.  102; 
5  Bac.  Abr.  pp.  48,  52). 

An  "indictment**  at  common  law  was  an 
accusation  at  the  suit  of  the  sovereign,  bas- 
ed on  the  oath  of  12  men  of  the  county  wh»%- 
in  the  offense  was  committed.  The  form 
usually  prescribed  for  the  commencement  of 
an  indictment  was,  after  stating  the  venue, 
as  follows:  "The  Jurors  for  our  lady  the 
queen  upon  their  oath  presoit,**  etc.  The 
form  of  indictment  prescribed  by  the  legis- 
lative assembly  of  Oregon  omits  a  recital  of 
the  oath  of  the  grand  Jurors,  but  before  the 
grand  Jury  can  enter  upon  the  discharge  of 
its  duties  an  oath  is  required  to  be  admin- 
istered to  the  Jurors,  the  form  of  which  is 
also  ordained  in  the  statute.  It  would  seem 
that  an  indictment  complying  with  the  form 
recommended  by  the  legislative  assembly, 
though  omitting  a  recital  therein  of  the  oath 
of  the  grand  Jurors,  would  be  sufficient 
State  V.  Guglielmo,  79  Pac.  577,  578,  46  Or. 
250,  69  L.  R.  A.  466,  7  Ann.  (3as.  976. 

Under  Snyder's  Ck>mp.  Laws  1909,  | 
6674,  an  "indictment"  is  defined  as  "an  ac- 
cusation in  writing,  presented  by  a  grand 
Jury  to  a  competent  court,  charging  a  per- 
son with  a  public  offense."  Ex  parte  Show, 
113  Pac.  1062,  1066,  4  Okl.  Or.  416. 

Pen.  Code,  §  917,  defines  "indictment**  as 
an  accusation  in  writing,  presented  by  the 
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^and  jnry  to  a  competent  court,  charging  a 
person  with  a  public  offense.  Section  768 
declares  that  an  accusation  must  be  deliver- 
ed by  the  foreman  of  the  grand  Jury  to  the 
district  attorney.  An  accusation  of  a  pub- 
lic officer  for  offenses  in  office,  brought  mere- 
ly for  the  purpose  of  removing  him  from  of- 
fice, was  not  an  'Indictment,"  and  therefore 
not  objectionable  because  it  contained  more 
than  one  offense.  In  re  Burleigh,  78  Fac. 
242,  243,  145  CaL  85. 

Aomiiation 

Accusation  distinguished,  see  Accuse — 
Accused — ^Accusation. 

An  "indictment"  is  but  an  accusatory 
paper,  and  on  motion  to  dismiss,  irregulari- 
ties in  the  proceedings  before  the  grand  Jury 
cannot  be  reviewed,  except  as  expressly  pro- 
vided by  statute.  People  v.  Hatch,  109  Paa 
1007,  1100,  13  Cal.  App.  521. 

Affidavit 
Rev.  Laws  1905,  |  5409,  providing  for 
the  certification  of  important  and  doubtful 
questions  arising  upon  demurrer  to  an  in- 
dictment, or  during  the  trial  thereon,  to  the 
Supreme  Court  for  its  opinion,  does  not  apply 
to  questions  raised  by  objections  to  the  suffi- 
ciency of  an  affidavit  in  contempt  proceed- 
ings. An  affidavit  which  is  made  the  basis  of 
contempt  proceedings  in  the  district  court  is 
not  an  "indictment,"  within  Rev.  Laws  1905, 
i  5409,  providing  for  the  certification  of  im- 
portant and  doubtful  questions  arising  on 
demurrer  to  an  indictment,  or  during  the 
trial  thereon,  to  the  Supreme  Court,  and 
the  court  is  without  authority  to  include  it 
therein  by  construction.  State  v.  Smith,  133 
N.  W.  614,  615,  116  Minn.  228. 

Essential* 

To  constitute  a  valid  "indictment"  for 
an  infamous  crime  in  a  federal  court,  it 
must  have  been  publicly  presented  in  open 
court,  all  the  grand  Jurors  being  present  and 
answering  to  their  names,,  the  indictment 
then  being  delivered  by  the  foreman  to  the 
derk  of  the  court,  and  the  fact  entered  of 
record.  Renlgar  v.  United  States,  172  Fed. 
646,  97  0.  0.  A.  172,  26  L.  R.  A.  (N.  a)  683, 
19  Ann.  Gas.  1117. 

Same— Conolnsion 

"The  conclusion  of  an  'indictment*  was 
an  essential  part  of  the  Indictment  at  com- 
mon law,  and  such  has  been  the  uniform  rule 
In  this  state."  State  v.  Gleason,  72  S.  W. 
676,  677,  172  Mo.  259  (citing  State  v.  Pember- 
ton,  30  Mo.  376;  Ex  parte  Slater,  72  Mo. 
102;  State  v.  Meyers,  12  S.  W.  516,  99  Mo. 
107;  State  v.  Rector,  23  S.  W.  1078,  126  Mb. 
loa  cit  341). 

Cliarse  or  presentment 

"The  term  'presentment'  in  its  stricter 
meaning  is  an  accusation  of  the  grand  Jury 
sua  sponte,  or,  as  Judge  Story  puts  it,  'an  ac- 
cusaUon   made  ez   mero  motu,'   as  distin- 


guished from  an  Indictment,'  which  was  a 
written  accusation  preferred  to  the  grand 
Jury  and  presented  upon  oath  at  the  Instance 
of  the  government."  A  "presentment"  was 
regarded  as  the  basis  of  an  "indictment." 
The  distinction  does  not  now  often  practical- 
ly appear,  inasmuch  as  the  grand  Jury  is 
rarely  the  origin  of  accusation,  as  was  its 
prototype.  A  "presentment"  is  a  report 
made  by  a  grand  Jury  of  their  own  motion, 
either  on  their  own  knowledge  or  on  evi- 
dence before  them,  concerning  some  wrong- 
doing, and  presented  to  the  court,  usually  as 
a  basis  for  an  "indictment,"  or  the  finding 
and  setting  forth  of  charges  in  an  "indict- 
ment." "Presentment,"  in  a  larger  sense  of 
the  term,  includes  every  proceeding  of  a 
grand  J-ury.  Code  Cr.  Proc.  §  260,  provides 
that  the  grand  Jury  must  inquire  into  the 
case  of  every  person  imprisoned  in  the  Jail 
on  a  criminal  charge,  and  not  indicted;  (2) 
into  the  condition  and  management  of  the 
public  prisons  in  the  county;  and  (3)  into 
the  willful  and  corrupt  misconduct  in  office 
of  public  officers.  Section  261  gives  them 
free  access  to  public  prisons  and  the  exam- 
ination of  public  records.  While  there  is 
no  specific  provision  for  a  report  as  the  re: 
suit  of  an  inquiry,  section  250,  in  referring 
to  the  preservation  of  the  minutes  of  the  pro- 
ceedings of  the  grand  Jury,  uses  the  term 
"presentment"  in  contradistinction  to  "in- 
dictment" Held,  that  the  grand  Jury  may, 
in  the  exercise  of  its  inquisitorial  powers, 
malce  a  presentment  in  the  nature  of  a  re- 
port, although  an  indictment  cannot  or  does 
not  follow  it,  and  such  report  need  not  be 
stricken  out  because  it  incidentally  desig- 
nates some  public  official  as  responsible  for 
omissions  or  commissions.  Jones  v.  Peo- 
ple, 92  N.  Y.  Supp.  275,  276,  101  App.  Div. 
55  (quoting  and  adopting  definitions  in 
Stand.  Diet,  Bish.  Cr.  Proc.  {  137,  and 
Hockhelmer  on  the  Law  of  Crime*  and  Crim- 
inal Proceedings;  citing  Thayer's  Prelimi- 
nary Treatise  on  Evidence  in  Common  Law, 
Green's  Short  History  of  the  English  People, 
111, and  Ency.  Brit  "Jury";  quoting Stubbs ; 
Bl.  Comm.  c.  21). 

The  provision  of  the  Bill  of  Rights  that 
prosecutions  shall  be  by  indictment  or  in- 
formation was  intended  to  secure  the  citizen 
against  prosecution  by  private  citizen,  or  by 
any  authority,  other  than  a  grand  Jury  or 
a  district  attorney;  "indictment"  as  used 
meaning  a  presentment  by  a  grand  Jury,  and 
"information"  meaning  a  presentment  by  a 
district  attorney  or  other  officer  constituted 
by  law  to  exercise  the  functions  which  at 
common  law  in  1805  were  exercised  by  the 
law  officer  of  the  crown.  State  v.  Boasberg, 
50  South.  162,  165,  124  La.  289. 

Cosnplaint 

"The  terms  'information'  and  'Indict- 
ment,' as  used  in  ihQ  Constitution,  are  to  be 
understood  in  their  common-law  sense;  that 
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INDICIA  OF  A  MORTGAGE 

The  'Indicia  of  a  mortgage"  are  the  ad- 
missions of  the  parties  that  the  grantor, 
after  the  execution  of  the  deed,  absolute  In 
form,  owes  the  consideration  thereof  to  the 
grantee  as  a  debt,  the  gross  inadequacy  of 
the  consideration,  the  retention  of  the  poa- 
seesion  by  the  grantor  without  payment  of 
rent,  and  negotiations  between  the  parties 
for  a  loan,  and  the  parties  not  considering 
the  quality  or  value  of  the  land  at  the  making 
of  the  deed ;  but  such  ''indicia  of  a  mortgage" 
do  not  prevent  the  consideration  of  other  evi- 
dence bearing  on  the  question  of  the  intent 
of  the  parties  at  the  time  of  the  making  of 
the  deed,  and  such  other  evidence  may  over- 
come the  weight  to  be  given  to  such  indicia. 
Fridley  v.  Somervllle,  54  a  S.  502,  604,  60 
W.  Va.  272. 

INDICT 

nmiCTABLE  NinSANCE 

B.  &  C.  Comp.  I  1930,  punishing  any 
person  committing  any  act  which  grossly  in- 
jures the  person  of  another,  or  which  gross- 
ly disturbs  the  public  peace  or  health,  or 
openly  outrages  the  public  decency  and  is 
injurious  to  public  morals,  not  otherwise 
made  punishable,  covers  offenses  against  the 
public  peace,  health,  and  morals  not  other 
wise  made  punishable,  known  at  common 
law  as  ''indictable  nuisance";  and  at  com- 
mon law  whatever  tends  to  corrupt  society 
is  an  offense  against  good  morals,  and  is 
punishable  as  a  nuisance,  and  such  offense 
need  not  be  a  continuous  one,  but  may  con- 
sist of  a  single  act,  and  it  may  not  affect 
the  public  at  large,  but  only  such  as  come 
in  contact  with  it  State  v.  Waymlre,  97 
Paa  46,  47,  52  Or.  281,  21  U  B.  A«  (N.  S.) 
56,  132  Am.  St  Bep.  699. 

INBICTMENT 

See,    also.    Present — Presented — Presen- 
tation. 

The  object  of  an  "indictment"  is  to  in- 
form the  accused  of  the  offense  with  which 
he  stands  charged.  In  order  that  he  may  Intel- 
ligently prepare  such  defense  as  he  has  to 
meet  the  accusation  of  the  commonwealth. 
Stout  V.  Commonwealth,  94  S.  W.  15,  16, 
123  Ky.  184,  13  Ann.  Cas.  547. 

An  "indictment"  is  a  basis  of  a  prosecu- 
tion, and  its  office,  among  other  things,  is  to 
inform  accused  of  the  charge  against  him. 
Essary  v.  State,  111  S.  W.  927,  930,  53  Tex. 
Or.  R.  596. 

The  word  "indictment,"  in  Rev.  St  1890, 
II  2708,  2709,  authorizing  the  state  to  appeal 
only  where  an  indictment  Is  quashed  or  is 
adjudged  Insufficient,  or  where  judgment 
thereon  is  arrested.  Is  used  in  its  common- 
law  meaning;  and  hence  the  state  cannot 
appeal  from  a  judgment  sustaining  a  demur- 
rer to  counts  in  an  information  charging  a 


misdemeanor.    State  v.  Ross,  04  S.  W.  842, 
843,  119  Mo.  App.  401. 

Accvsatioa  by  grmMd  jury 

An  "indictment"  is  a  presentation  to  the 
proper  court,  under  oath,  by  a  grand  jury, 
duly  impaneled,  of  a  charge  describing  an 
offense  against  the  law  for  which  the  party 
charged  may  be  punished.  United  States  v. 
London,  176  Fed.  976,  979. 

At  common  law  an  "Indictment"  was  an 
accusation  at  the  suit  of  the  sovereign,  bas- 
ed on  the  oath  of  12  men  of  the  county  where 
the  offense  was  committed.  In  re  McNaught, 
99  Pac  241,  243,  1  OkL  Cr.  528. 

The  word  "indictment,"  as  used  in  the 
Ck>nstltution,  providing  that  no  person  shall 
be  prosecuted  for  felony  or  misdemeanor 
otherwise  than  by  Indictment  or  information, 
which  shall  be  concurrent  remedies,  has  a 
well-defined  meaning,  and  must  be  accepted 
with  the  meaning  attached  to  it  at  common 
law,  where  it  is  defined  as  an  accusation  at 
the  suit  of  the  king  (or  state)  by  the  oaths 
of  12  men  (at  least  not  more  than  23)  of 
the  same  county  wherein  the  offense  was 
committed,  returned  to  inquire  of  aU  offenc- 
es in  general  in  the  county,  determinable  by 
the  court  in  which  they  are  returned,  and 
finding  a  bill  brought  before  them  to  be  true. 
The  common-law  definition  has  been  modified 
in  this  state  by  section  28,  art  2,  of  the  Oon- 
stitutlon,  which  declares  that  hereafter  a 
grand  jury  shall  consist  of  12  men,  any  9 
of  whom  concurring  may  find  an  indictment 
State  V.  Anderson,  90  S.  W.  95,  98,  191  Mo. 
134  (quoting  Ex  parte  Slater,  72  Mo.  102; 
5  Bac.  Abr.  pp.  48,  52). 

An  "indictment"  at  common  law  was  an 
accusation  at  the  suit  of  the  sovereign,  bas- 
ed on  the  oath  of  12  men  of  the  county  wh««- 
in  the  offense  was  committed.  The  form 
usually  prescribed  for  the  comndencement  of 
an  indictment  was,  after  stating  the  venue, 
as  follows:  "The  jurors  for  our  lady  the 
queen  upon  their  oath  presoit,"  etc  The 
form  of  indictment  prescribed  by  the  legis- 
lative assembly  of  Oregon  omits  a  recital  of 
the  oath  of  the  grand  jurors,  but  before  the 
grand  jury  can  enter  upon  the  discharge  of 
its  duties  an  oath  is  required  to  be  admin- 
istered to  the  jurors,  the  form  of  which  is 
also  ordained  in  the  statute.  It  would  seem 
that  an  Indictment  complying  with  the  form 
recommended  by  the  legislative  assembly, 
though  omitting  a  recital  therein  of  the  oath 
of  the  grand  jurors,  would  be  sufficient 
State  V.  Guglielmo,  79  Pac.  577,  578,  46  Or. 
250,  69  L.  R.  A.  466,  7  Ann.  Os.  976. 

Under  Snyder*s  Ck>mp.  Laws  1900,  | 
6674,  an  "indictment"  is  defined  as  "an  ac- 
cusation in  writing,  presented  by  a  grand 
jury  to  a  competent  court,  charging  a  per- 
son with  a  public  offense."  £Ix  parte  Show, 
113  Pac.  1062,  1066,  4  Okl.  Cr.  416. 

Pen.  Code,  §  917,  defines  "indictment"  as 
an  accusation  in  writing,  presented  by  the 
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grand  Jury  to  a  competent  court,  charging  a 
person  with  a  public  offense.  Section  758 
declares  that  an  accusation  must  be  deliver- 
ed by  the  foreman  of  the  grand  Jury  to  the 
district  attorney.  An  accusation  of  a  pub- 
lic officer  for  offenses  in  office,  brought  mere- 
ly for  the  purpose  of  removing  him  from  of- 
fice, was  not  an  'indictment,"  and  therefore 
not  objectionable  because  it  contained  more 
than  one  offense.  In  re  Burleigh,  78  Pac. 
242,  243,  145  CaL  85. 

Aeovsation 

Accusation  distinguished,  see  Accuse — 
Accused — ^Accusation. 

An  "indictment"  is  but  an  accusatory 
paper,  and  on  motion  to  dismiss,  irregulari- 
ties in  the  proceedings  before  the  grand  Jury 
cannot  be  reviewed,  except  as  expressly  pro- 
vided by  statute.  People  v.  Hatch,  109  Pac 
1007,  1100»  13  Cal.  App.  521. 

Ai&cUvit 

Rev.  Laws  1905,  f  5409,  providing  for 
the  certification  of  important  and  doubtful 
questions  arising  upon  demurrer  to  an  in- 
dictment, or  during  the  trial  thereon,  to  the 
Supreme  Court  for  its  opinion,  does  not  apply 
to  questions  raised  by  objections  to  the  suffi- 
ciency of  an  affidavit  in  contempt  proceed- 
ings. An  affidavit  which  is  made  the  basis  of 
contempt  proceedings  in  the  district  court  is 
not  an  "Indictment,"  within  Rev.  Laws  1905, 
I  5409,  providing  for  the  certification  of  Im- 
portant and  doubtful  questions  arising  on 
demurrer  to  an  indictment,  or  during  the 
trial  thereon,  to  the  Supreme  Court,  and 
the  court  is  without  authority  to  include  It 
therein  by  construction.  State  v.  Smith,  133 
N.  W.  614,  615,  116  Minn.  228. 

EMentlaU 

To  constitute  a  valid  "Indictment"  for 
an  infamous  crime  in  a  federal  court,  it 
must  have  been  publicly  presented  in  open 
court,  all  the  grand  Jurors  being  present  and 
answering  to  their  names,,  the  indictment 
then  being  delivered  by  the  foreman  to  the 
clerk  of  the  court,  and  the  fact  entered  of 
record.  Renigar  v.  United  States,  172  Fed. 
646,  97  O.  C.  A.  172,  26  L.  R.  A.  (N.  a)  683, 
19  Ann.  Oas.  1117. 

Same— Conolnsioa 

"The  conclusion  of  an  'indictment'  was 
an  essential  part  of  the  indictment  at  com- 
mon law,  and  such  has  been  the  uniform  rule 
In  this  state."  State  v.  Gleason,  72  S.  W. 
676,  677, 172  Mo.  259  (citing  State  v.  Pember- 
ton,  80  Mo.  376;  Bx  parte  Slater,  72  Mo. 
102;  State  v.  Meyers,  12  S.  W.  516,  99  Mo. 
107;  State  v.  Rector,  23  S,  W.  1078,  126  Mo. 
loa  at  341). 

CliArKe  or  preseatiii.e]it 

"The  term  'presentment'  in  its  stricter 
meaning  is  an  accusation  of  the  grand  Jury 
sua  sponte,  or,  as  Judge  Story  puts  it,  *an  ac- 
cusation  made  ex   mero  motu/   as  distin- 


guished from  an  Indictment,'  which  was  a 
written  accusation  preferred  to  the  grand 
Jury  and  presented  upon  oath  at  the  Instance 
of  the  government."  A  "presentment"  was 
regarded  as  the  basis  of  an  "Indictment." 
The  distinction  does  not  now  often  practical- 
ly appear,  inasmuch  as  the  grand  Jury  is 
rarely  the  origin  of  accusation,  as  was  Its 
prototype.  A  "presentment"  is  a  report 
made  by  a  grand  Jury  of  their  own  motion, 
either  on  their  own  knowledge  or  on  evi- 
dence before  them,  concerning  some  wrong- 
doing, and  presented  to  the  court,  usually  as 
a  basis  for  an  "indictment,"  or  the  finding 
and  setting  forth  of  charges  in  an  "indict- 
ment." "Presentment,"  in  a  larger  sense  of 
the  term.  Includes  every  proceeding  of  a 
grand  Jury.  Code  Cr.  Proc.  §  260,  provides 
that  the  grand  Jury  must  Inquire  into  the 
case  of  every  person  imprisoned  in  the  Jail 
on  a  criminal  charge,  and  not  indicted;  (2) 
into  the  condition  and  management  of  the 
public  prisons  in  the  county;  and  (3)  into 
the  willful  and  corrupt  misconduct  in  office 
of  public  officers.  Section  261  gives  them 
free  access  to  public  prisons  and  the  exam- 
ination of  public  records.  While  there  is 
no  specific  provision  for  a  report  as  the  re: 
suit  of  an  Inquiry,  section  250,  in  referring 
to  the  preservation  of  the  minutes  of  the  pro- 
ceedings of  the  grand  Jury,  uses  the  term 
"presentment"  in  contradistinction  to  "in- 
dictment" Held,  that  the  grand  Jury  may, 
in  the  exercise  of  its  inquisitorial  powers, 
make  a  presentment  In  the  nature  of  a  re- 
port, although  an  indictment  cannot  or  does 
Qot  follow  it,  and  such  report  need  not  be 
stricken  out  because  it  incidentally  desig- 
nates some  public  official  as  responsible  for 
omissions  or  commissions.  Jones  v.  Peo- 
ple, 92  N.  Y.  Supp.  275,  276,  101  App.  Div. 
55  (quoting  and  adopting  definitions  in 
Stand.  Diet,  Blsh.  Cr.  Proc.  §  137,  and 
Hockheimer  on  the  Law  of  Crime*  and  Crim- 
inal Proceedings;  citing  Thayer's  Prelimi- 
nary Treatise  on  Evidence  in  Common  Law, 
Green's  Short  History  of  the  EJngllsh  People, 
111,  and  Ency.  Brit.  "Jury" ;  quoting  Stubbs ; 
BL  Comm.  c.  21). 

The  provision  of  the  BUI  of  Rights  that 
prosecutions  shall  be  by  indictment  or  in- 
formation was  Intended  to  secure  the  citizen 
against  prosecution  by  private  citizen,  or  by 
any  authority,  other  than  a  grand  Jury  or 
a  district  attorney;  "indictment"  as  used 
meaning  a  presentment  by  a  grand  Jury,  and 
"information"  meaning  a  presentment  by  a 
district  attorney  or  other  officer  constituted 
by  law  to  exercise  the  functions  which  at 
common  law  In  1805  were  exercised  by  the 
law  officer  of  the  crown.  State  v.  Boasberg, 
50  South.  162,  165,  124  La.  289. 

Complaint 

"The  terms  'information'  and  'indict- 
ment,' as  used  in  the  Constitution,  are  to  be 
understood  in  their  common-law  sense;  that 
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is,  a  criminal  charge  which  at  common  law 
Is  presented  by  the  Attorney  General,  or,  If 
that  oflSce  Is  vacant,  then  by  the  Solicitor 
General  of  England,  and  in  Missouri  by  the 
prosecuting  attorneys  of  the  respective  coun- 
ties, who  exercise  the  same  powers  as  are 
exercised  by  the  Attorney  General  or  Solicitor 
General  of  England — that  is,  the  power  to 
present  informations  under  their  official 
oaths."  A  complaint  informing  the  court  of 
the  violation  of  the  injunction  is  not  an  in- 
formation or  indictment,  and  a  Judgment 
rendered  thereon  is  not  appealable,  under 
Rev.  St.  1899,  §i  2696.  atate  ex  rel.  Chicago, 
B.  &  Q.  R.  Co.  V.  Bland,  88  S.  W.  28,  31,  189 
Mo.  197,  3  Ann.  Cas.  1044  (quoting  State  v. 
Kyle,  65  S.  W.  763,  166  Mo.  287,  56  L.  R,  A. 
115;  Ex  parte  Slater,  72  Mo.  102;  State  v. 
Kelm,  79  Mo.  515). 

A  complaint,  duly  verified,  charging  a 
person  with  an  offense,  being  regarded  in 
Texas  as  equivalent  to  an  affidavit,  a  Gov- 
ernor's warrant  in  extradition  proceedings, 
reciting  that  the  accused  stands  charged  by 
"complaint  and  information"  with  the  crime 
of  embezzlement,  constitutes  a  sufficient  com- 
pliance with  Rev.  St  U.  S.  §  5278,  requiring 
that  warrants  recite  that  "accused  'stands 
charged  by  indictment  or  affidavit.'"  Ex 
parte  Cheatham,  95  S.  W.  1077,  1078,  60 
Tfex.  Cr.  R.  51  (citing  Ex  parte  White,  46 
S.  W.  639,  39  Tex.  Cr.  R.  497;  Ex  parte 
Morgan,  20  Fed.  308). 

Information 

The  word  "indictment,"  as  used  in  Rev. 
St  1899,  §§  2708,  2709,  authorizing  the  state 
to  appeal  only  where  an  indictment  is  quash- 
ed, or  is  adjudged  insufficient  or  where  Judg- 
ment thereon  is  arrested,  is  used  in  its  com- 
mon-law meaning,  and  the  sections  do  not 
authorize  the  state  to  appeal  from  a  Judg- 
ment sustOi^ulng  a  demurrer  to  counts  in  an 
information  charging  a  misdemeanor.  State 
V.  Ross,  94  S.  W.  842,  843,  119  Mo.  App.  401. 

Under  Rev.  St  1899,  §  2709,  authori- 
zing an  appeal  by  the  state  when  an  "in- 
dictment" is  quashed  or  adjudged  insufficient 
upon  demurrer,  no  appeal  lies  from  a  Judg- 
ment discharging  defendant  upon  demurrer 
to  an  information,  although^  sections  2476, 
2482,  as  amended,  authorize  the  prosecution 
of  both  felonies  and  misdemeanors  by  in- 
dictment and  information,  and  provide  that 
proceedings  upon  an  information  shall  be 
governed  by  the  law  and  practice  applicable 
to  trials  upon  indictment  State  v.  Adams, 
91  S.  W.  946,  947,  193  Mo.  196. 

An  "indictment"  is  distinguished  from 
an  "information"  in  the  source  from  which 
it  emanates;  an  indictment  coming  from  a 
grand  Jury,  while  an  information  proceeds 
from  the  Attorney  General  or  prosecuting  at- 
torney of  the  county  in  which  the  crime  was 
committed.  State  y.  Minor,  92  S.  W.  466, 
467,  193  Mo.  597. 


At  common  law  an  "information'*  is  de- 
fined to  be  a  complaint  or  accusation  ex- 
hibited against  a  person  for  some  criminal 
offense,  committed  Immediately  against  the 
king  or  against  a  private  person;  an  *^- 
dictment"  being  an  accusation  preferred  by 
the  oath  of  12  men,  while  an  information  is 
only  the  allegation  of  the  officer  who  ex- 
hibits it  An  information  would  lie  at  com- 
mon law  for  all  misdemeanors,  but  not  for  a 
felony ;  it  having  been  the  policy  under  such 
law  that  no  person  shall  be  put  on  trial  for 
a  capital  offense  or  any  other  crime  known 
or  understood  as  an  offense  under  said  law, 
occasioning  a  total  forfeiture  of  the  offend- 
er's lands  or  goods,  or  both,  except  by  in- 
dictment Evans  v.  Willis,  97  Pac.  1047, 
1048.  22  Okl.  310,  19  L.  R.  A.  (N.  S.)  1050, 
18  Ann.  Cas.  258. 

An  "indictment"  means  a  presentment 
by  the  grand  Jury,  while  an  'Information" 
is  a  presentment  by  a  district  attorney  or 
other  officer  constituted  by  law  to  exercise 
the  functions  which  at  common  law  in  1805 
were  exercised  by  the  law  officers  of  tlie 
crown.  State  v.  Boasbergi.  50  South.  162, 
165,  124  La.  289. 

INDIGENT 

The  term  "indigent"  is  commonly  used  to 
refer  to  one*s  financial  ability,  and  ordinarily 
indicates  one  who  is  destitute  of  means  of 
comfortable  subsistence  so  as  to  be  in  want 
Weeks  v.  Mansfield,  80  Atl.  784,  786,  &k  Conn. 
544. 

INDIGENT  PENSIONER 

As  pauper,  see  Pauper. 

INDIGNITY 

See   Gross   Indignity;    Personal    Indig- 
nity. 

For  the  wife,  during  almost  all  the 
time  she  lived  with  her  husband,  to  be  in  the 
habit  of  quarreling  with  him  and  abusing 
him  in  the  presence  of  others,  and  accusing 
him  in  the  presence  of  others  of  brutal  con- 
duct towards  herself,  and  repeating  such 
charges  to  persons  in  the  neighborhood, 
amounts  to  •Indignities"  authorizing  divorce. 
Clark  V.  Qark,  128  S.  W.  218,  220,  143  Mo. 
App.  350. 

INDIRECT— INDIRECTLY 

St  1906,  p.  527,  c.  463,  part  2,  {  57,  pro- 
viding that  a  railroad  corporation,  except  as 
authorized  by  the  general  court  or  the  act, 
shall  not  "directly  or  indirectly  subscribe 
for,  take,  or  hold  the  stock  or  bonds  of  or 
guarantee  the  bonds  or  dividends  of  any  oth- 
er corporation,"  prevents  a  railroad  corpora- 
tion from  obtaining  without  legislative  per- 
mission any  kind  of  proprietary  interest  in 
the  stock  or  bonds  of  other  corporations ;  the 
words  "subscribe  for,  take,  or  hold"  intendinj; 
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to  Inclnde  legal  ownership  of  every  kind, 
and  the  word  **lndirectly"  covering  other 
modes  of  holding  than  by  taking  or  holding 
the  legal  title,  and  the  words  together  cov- 
ering every  Idnd  of  proprietary  interest  in 
the  stock  or  bonds  referred  to.  Attorney 
General  v.  New  York,  N.  H.  &  H.  R.  Co.,  84 
N.  E.  737,  742,  198  Mass.  413. 

INDIBEOT  OOlfTEMPT 

See,  also,  Constructive  Contempt 

An  "indirect  contempt"  is  one  offered 
elsewhere  than  in  the  presence  of  the  court, 
and  which  tends  to  degrade  or  weaken  its 
authority,  or  in  some  manner  to  impede  the 
due  administration  of  justice.  Ex  parte 
Clark,  106  S.  W.  900,  997,  208  Mo.  121,  15 
Jj.  R.  A.  (N.  S.)  389. 

An  '"indirect  contempt"  is  one  committed 
not  in  the  presence  of  the  court.  To  'consti- 
tute an  indirect  contempt,  the  authority  of 
the  court  must  have  been  assailed  in  some 
way  tending  to  its  prejudice,  or  to  a  harm- 
ful interference  with  the  administration  of 
justice.  Rucker  v.  State,  85  N.  E.  356,  358, 
170  Ind.  635  (citing  McConnell  v.  State,  46 
Ind.  298;  Worland  v.  State,  82  Ind.  49,  57; 
Cheadle  v.  State,  11  N.  E.  426,  110  Ind.  301, 
313,  59  Am.  Rep.  199;  State  v.  Rock  wood, 
159  Ind.  94,  64  N.  E.  592). 

If  the  contempt  is  "indirect,"  that  is, 
not  in  the  immediate  view  or  presence  of 
the  court  or  judge  at  chambers,  before  the 
court  can  acquire  jurisdiction  to  punish  it,  an 
affidavit  must  be  presented  setting  forth  the 
facts  constituting  the  contempt,  and  thereup- 
on the  court  must  hear  proof.  State  ex  rel. 
Breen  v.  District  Court  of  Silver  Bow  Coun- 
ty, 85  Pac.  870,  871,  34  Mont  107. 

An  attempt  by  a  party  to  a  suit  to  im- 
properly influence  jurors  then  in  attendance 
on  the  court,  during  the  recess  and  away  from 
the  courthouse,  constitutes  an  "indirect  con- 
tempt" vTithin  Code  Civ.  Proc.  §  2170,  subd. 
9,  providing  that  any  other  unlawful  interfer- 
ence with  the  process  or  proceedings  of  a 
court  than  the  acts  previously  specified  will 
constitute  a  contempt.  State  ex  rel.  Webb 
V.  District  Court  of  Second  Judicial  Dist, 
95  Pac.  593,  37  Mont.  191,  15  Ann.  Cas.  743. 

UfBUmOT  EVIDEKCE 

"Indirect  evidence"  consists  of  inferenc- 
es and  presumptions.  An  inference  is  a  de- 
duction which  the  reason  of  the  jury  makes 
from  the  facts  proved,  without  an  express 
direction  of  the  law  to  that  effect,  and  a 
presumption  is  a  deduction  which  the  law 
expressly  directs  to  be  made  from  particular 
facts.  Lake  County  v.  Neilon,  74  Pac.  212, 
214,  44  Or.  14. 

Evidence  is  **indirect,"  as  well  as  direct, 
consisting  of  inferences  and  presumptions, 
and  it  is  code  law  that  upon  the  trial  of  the 
case  evidence  may  be  given  of  any  facts  from 
which  the  facts  in  issue  are  presumed  or  are 


logically  inferable ;  and  the  jury,  by  the  ex- 
ercise of  their  judgment  or  reason,  warranted 
by  the  consideration  of  the  usual  propensi- 
ties or  passions  of  men,  may  make  such  de- 
ductions or  draw  such  inferences  from  the 
facts  proven  as  will  establish  the  ultimate 
fact  or  facts  in  issue.  Code  Civ.  Proc.  §{ 
1826,  1831,  1832,  1870,  subdiv.  15,  and  sec- 
tions 1957-1960.  Evidence  of  acts  of  parties 
to  an  alleged  conspiracy  on  the  part  of  de- 
fendant and  other  parties  named  to  under- 
take a  criminal  action  may  be  established, 
without  proof  that  the  parties  made  and  ac- 
tually agreed  to  undertake  such  action.  Peo- 
ple V.  DonnoUy,  77  Pac.  177,  179,  143  Cal. 
394. 

"The  term  'eyldence'  includes,  not  only 
that  offered  on  the  part  of  the  government, 
but  that  also  offered  for  the  defense.  ♦  •  ♦ 
^Direct  evidence'  is  that  which  immediately 
points  to  the  question  at  issue.  It  is  positive 
In  Its  character.  It  often  depends  upon  the 
credibility  and  intelligence  of  the  witnesses 
who  testify  to  a  knowledge  of  the  facts.  It 
may  also  be  documentary  in  character.  *In- 
direct'  or  'circumstantiar  evidence  is  that 
which  tends  to  establish  the  issue  only  by 
proof  of  facts  sustaining  by  their  consistency 
the  hypothesis  claimed,  and  from  which  the 
Jury  may  infer  the  fact  'Direct*  and  'cir- 
cumstantiar evidence  differ  merely  In  their 
logical  relations  to  the  fact  in  issue.  Evi- 
dence as  to  the  existence  of  the  fact  Is  'di- 
rect* 'Circumstantial  evidence'  Is  composed 
of  facts  which  raise  a  logical  inference  as  to 
the  existence  of  the  fact  in  issue."  United 
States  V.  Greene,  146  Fed.  803,  824. 

HfBXREOT  PURCHASE 

Under  the  statute  prohibiting  an  ad- 
ministrator from  purchasing,  directly  or  Indi- 
rectly, the  property  of  the  estate,  procuring 
another  to  purchase  for  him  Is  an  "indirect 
purchase,"  and  is  precisely  what  the  statute 
prohibits.  Hoffman  v,  Harrington,  28  Mich. 
90,  96. 

INDISPENSABLE 

See  Sliall  be  Indispensable. 

INBISPEKSABIiE  PARTY 

An  "Indispensable  party"  Is  one  who  has 
such  an  Interest  in  the  subject-matter  of  the 
controversy  that  a  final  decree  cannot  be 
made  without  affecting  his  interests  or  leav- 
ing the  controversy  In  such  a  situation  that 
its  final  determination  may  be  inconsistent 
with  equity  and  good  conscience.  Rogers  v. 
Penobscot  Mining  Co.,  154  Fed.  606,  610,  616, 
83  C.  O.  A.  380  (citing  Rev.  St  §§  737,  738 ; 
Equity  Rule  47 ;  Chadbourne  v.  Coe,  51  B^'ed. 
479,  480,  481,  2  C.  C.  A.  327;  Shields  v.  Bar- 
row, 17  How.  [58  U.  S.]  130,  139,  15  L.  Ed. 
158 ;  Ribon  v.  Chicago,  R.  I.  &  P.  R.  Co.,  16 
Wall.  183  U.  S.]  446,  450,  21  L.  Ed.  367;  Col- 
ron  V.  Mlllaudon,  19  How.  [60  U.  S.]  113,  15 
Lr.  Ed.  575 ;   Williams  v,  Bankhead,  19  Wall. 
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m  n.  S.]  563,  22  L.  Ed.  184 ;  Kendig  T. 
Dean,  d7  U.  S.  423,  24  L.  Ed.  1061 ;  Alexan- 
der Y.  Horner,  1  McCrary,  634,  1  Fed.  Gas. 
366 ;  Cole  Silver  Min.  Co.  y.  Virginia  &  Gold 
Hill  Water  Co.,  1  Sawy.  685,  6  Fed.  Oas.  72 ; 
Sioux  City  Terminal  R.  &  W.  Co.  y.  Trust  Co. 
of  North  America,  82  Fed.  124,  126,  27  C.  a 
A.  73,  75;  Wood  y.  Dummer,  3  Mason,  308, 
80  Fed.  Cas.  435 ;  O'NeU  v.  Wolcott  Mining 
Co.,  174  Fed.  527,  98  a  C.  A.  309,  27  L.  R.  A. 
[N.  S.]  200). 

"Indispensable  parties"  to  proceedings  in 
equity  are  persons  who  not  only  have  an 
interest  in  the  controversy,  but  an  interest  of 
such  a  nature  that  a  final  decree  cannot  be 
made  without  either  affecting  that  interest, 
or  leaving  the  controversy  in  such  a  con- 
dition that  its  final  determination  may  be 
wholly  inconsistent  with  equity  and  good 
conscience.  Landran  v.  Jordan,  25  App.  D. 
a  291,  300. 

There  is  a  class  of  persons  who  are  not 
only  termed  necessary  parties,  but  who  are 
"indispensable"  parties,  to  wit,  persons  who 
not  only  have  an  interest  in  the  controversy, 
but  an  interest  of  such  a  nature  that  a  final 
decree  cannot  be  made  without  either  affect- 
ing that  interest  or  leaving  the  controversy 
in  such  a  condition  that  its  final  termination 
may  be  wholly  inconsistent  with  equity  and 
good  conscience.  A  suit  in  equity  against  a 
corporation  organized  to  build  and  operate  a 
logging  road  for  the  sole  purpose  of  carrying 
logs  to  the  mill  of  a  lumber  company,  and 
without  which  it  could  not  operate  its  mill, 
to  enjoin  the  construction  of  such  road,  the 
right  to  relief  being  based  largely  upon  con- 
tracts between  complainant  and  the  lumber 
company  and  complainant  and  defendant, 
which  were  parts  of  the  same  transaction, 
is  one  in  which  the  lumber  company  is  di- 
rectly and  vitally  interested  and  to  which  it 
is  an  indispensable  party.  Arkansas  South- 
eastern R.  Co.  V.  l/nion  Sawmill  Co.,  154  Fed. 
304,  311,  83  G.  a  A.  224. 

"Indispensable  parties"  are  those  hav- 
ing an  interest  in  the  controversy  of  such  a 
nature  that  final  decree  cannot  be  made 
without  either  affecting  that  interest  or  leav- 
ing the  controversy  in  such  a  condition  that 
its  final  determination  may  be  wholly  incon- 
sistent with  equity  and  good  conscience.  A 
Joint  trustee  is  an  '^indispensable  party." 
Caylor  v.  Cooper,  165  Fed.  757,  764  (citing  1 
Rose's  Cbde  Fed.  Proc  H  .si7b,  p.  744; 
Shields  v.  Barrow,  17  How.  [58  U.  S.]  130,  15 
L.  Ed.  160;  Donovan  v.  Campion,  85  Fed.  71, 
29  C.  C.  A.  30). 

The  right  of  a  claimant  to  use  the  waters 
of  a  natural  stream  for  beneficial  purposes, 
where  the  same  has  been  acquired  by  com- 
pliance with  the  law  governing  the  appropri- 
ation of  water  in  the  arid  region,  is  several, 
and  it  may  be  protected  from  interference  by 
any  one  or  all  of  the  other  several  claimants 
of  similar  rights,  and  all  of  such  several 


claimants  are  not  "Indispensable  parties," 
in  the  sense  that  without  their  presence  the 
court  may  not  grant  any  relief.  Washing- 
ton State  Sugar  Co.  y«  Sheppard,  186  Fed. 
233,  285. 

Under  Rev.  Laws  Mass.  c.  Ill,  fi  112, 
113,  which  provide  that,  when  proceedings  are 
commenced  by  a  landowner  for  the  assess- 
ment of  damages  where  land  is  taken  for 
public  use,  a  mortgagee  may  Join  as  a  peti- 
tioner, and  if  he  does  not  he  must  be  served 
with  notice  and  permitted  to  Join,  and  that 
the  interest  of  the  mortgagee  shall  be  first 
satisfied  before  any  part  of  the  damages  is 
paid  to  the  mortgagor,  a  mortgagee  is  an  "in- 
dispensable party"  petitioner  in  such  a  pro- 
ceeding in  a  federal  court,  and  where  he  is 
a  citizen  of  the  same  state  as  defendant  the 
court  is  without  Jurisdiction.  Adams  v.  Wo- 
burn,  174  Fed.  192,  194. 

Neeessarj  -and    proper    party    distin- 
Svished 

See  Necessary  Parties. 

INDIVIDUAL 

Gifts  for  charitable  purposes,  though 
gifts  for  the  benefit  of  individuals,  are  not 
"gifts  to  individuals,"  vrithin  an  instruction 
in  a  will  directing  payment  of  inheritance 
taxes  on  legacies  to  individuals.  Such  gifts 
are  not  gifts  to  the  individuals,  but  to  the 
class.  Kingsbury  v.  Bazeley,  70  Atl.  916,  917, 
75  N.  H.  13,  139  Am.  St  Rep.  664,  20  Ann. 
Cas.  1355. 

Oorporatlom 

Though  Bankr.  Act  July  1,  1898,  c.  541, 
I  1,  subd.  18,  defines  the  term  "officer**  as 
used  in  the  act  as  including  trustees,  a  trus- 
tee in  bankruptcy  does  not  occupy  an  "office" 
in  the  sense  in  which  that  term  is  used  in 
the  law,  which  prohibits  an  alien  from  being 
a  public  officer,  since  his  duties  are  not  gen- 
eral or  permanent,  and  therefore  an  alien  is 
not  disqualified  from  acting  as  a  trustee  in 
bankruptcy.  Section  45  of  this  act  provides 
that  individuals  who  are  competent  to  per- 
form the  duties  of  a  trustee  and  who  reside 
or  have  an  "office"  in  the  Judicial  district 
within  which  they  are  appointed  may  act  as 
trustees.  "Individual"  is  a  very  broad  term, 
and  is  sufficient  to  include  an  alien.  In  re 
Coe,  154  Fed.  162, 163  (citing  Matter  of  Hath- 
away,  71  N.  Y.  238;  U.  S.  v.  Germaine,  99 
U.  S.  508,  25  L.  Ed.  482 ;  Auffmordt  v.  Hed- 
den,  11  Sup.  Ct  103,  137  U.  S.  310,  34  L.  Ed. 
674). 

The  word  "indiYldual,"  as  used  in  Gen- 
eral Order  in  Bankruptcy  No.  6  (89  Fed.  v., 
32  C.  C.  A.  ix),  prescribing  the  procedure  in 
case  two  or  more  petitions  shall  be  filed 
against  the  same  individual  in  different  dis- 
tricts, and  in  case  of  two  or  more  cases 
against  a  partnership  in  different  districts, 
is  used  in  the  sense  and  is  descriptlYe  of  a 
single  person  incapable  of  division,  and  in- 
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dudes  a  corporation.    In  re  United  Bntton 
Co.,  132  Fed.  378,  381. 

General  Bankruptcy  Order  6  provides 
that,  in  case  two  or  more  petitions  shall  be 
filed  against  the  same  ''indiYidual"  In  differ- 
ent districts,  the  first  hearing  shall  be  had  in 
the  district  in  which  the  debtor  has  his  domi- 
cile, etc.  Held,  that  the  word  "individnal," 
as  so  nsed,  was  equivalent  to  "person,"  and 
as  such  included  a  corporatioiL  In  re  United 
Button  Co.,  137  Fed.  668,  672. 

State  board  of  liealtli. 

Medical  Practice  Act,  IS  9,  10,  providing 
for  the  recovery  of  a  penalty  for  the  use  of 
the  state  board  of  health  against  persons 
practicing  medicine  without  a  license,  are  not 
in  violation  of  Const,  art  4,  |  22,  prohibiting 
the  General  Assembly  by  local  or  special  law 
from  granting  to  any  "corporation,"  **associa- 
tion,"  or  "individual"  any  special  or  exclu- 
sive privilege,  immunity,  or  franchise,  for, 
as  the  state  board  of  health  is  a  branch  of 
the  state  executive  department  and  its  mem- 
bers officers  of  the  state,  the  board  Is  neither 
a  corporation,  association,  nor  individual 
within  such  constitutional  provision.  People 
V.  Dunn,  99  N.  E.  577,  578,  255  IlL  289. 

INDIVIDITAI.   AKD    CORPORATE    CA- 
PAGITT 

Where,  in  a  proceeding  for  the  sale  of  a 
corporation's  property,  the  Judgment  of  sale 
recited  that  it  was  made  by  agreement  of  all 
the  stockholders  "both  in  their  Individual 
and  corporate  capacity,"*  it  should  be  con- 
strued to  mean  that  the  corporation  entered 
its  appearance  And  was  bound  by  the  order  of 
sale.  McNeill  v.  Thompson  (Ky.)  84  S.  W. 
1145,  1146. 

UliliVIDUAIi   BANKER 

See,  also.  Private  Banker. 

Persons  doing  a  banking  business  under 
the  authority  of  the  superintendent  of  bank- 
ing are  sometimes  termed  "individual  bank- 
ers." In  re  Samuel  Wilde's  Sons,  183  Fed. 
662,  667. 

The  term  'Individual  banker'*  has  been 
construed  to  mean  a  person  who,  having 
complied  with  the  statutory  requirements, 
has  received  authority  from  the  banking  de- 
partment to  engage  in  the  business  of  bank- 
ing, subject  to  its  Inspection,  supervision, 
and  to  tile  burdens  imposed,  and  the  term 
'*private  bankers"  has  been  construed  to 
mean  persons  or  firms  engaged  in  banking 
without  having  any  special  privileges  or  au- 
thority from  the  state.  The  term  "individ- 
ual banker,"  as  used  in  the  statutes  of  Mon- 
tana, declaring  guilty  of  a  felony  every  of- 
ficer or  agent  of  a  bank  and  every  "individ- 
ual banker,"  teller,  or  clerk  of  an  individual 
banker,  who  receives  deposits,  knowing  that 
such  bank  or  association  or  banker  is  in- 
solvent^ means  one  other  than  a  private 
banker,  and  the  statute  does  not  authorize 


the  conviction  of  a  private  banker.    Bx  parte 
Wisner,  92  Pac.  958,  959,  36  Mont.  298. 

INDHnDUAIi  DAMAGE 

In  an  action  against  a  township  for  in- 
jury to  and  killing  of  sheep  by  dogs,  evi- 
dence that  all  the  ewes  and  lambs  in  the 
flock,  were  damaged  generally  by  being 
maimed,  chased,  and  overheated  by  the  dogs, 
and  that  each  individual  lamb  was  damaged 
in  one  of  the  ways  mentioned,  was  sufficient 
to  show  "individual  damage"  required  by 
Bums'  Ann.  St  1908,  |  3268,  in  the  absence 
of  any  testimony  that  the  flock  as  such  was 
damaged.  Wea  Tp.,  Tippecanoe  Ck>unty,  v. 
Gloyd,  91  N.  E.  959,  >961,  46  Ind.  App.  49. 

INDHnDUAIi  I.IBERTY 

However  comprehensive  the  term  "indi- 
vidual liberty"  is,  and  however  broad  the 
claim  that  every  one  may  employ  his  time  in 
a  lawful  undertaking  as  may  best  serve  his 
own  interests,  still  the  liberty  referred  to  is 
a  relative  term,  and  at  most  means  liberty 
regulated  by  just  and  impartial  laws,  while 
all  sorts  of  reasonable  restrictions  are  im- 
posed on  the  actions  of  men  for  the  common 
welfare  and  good  of  society.  City  of  Butte 
V.  Paltrovlch,  75  Pac.  521,  522,  30  Mont  18, 
104  Am.  St  Rep.  698. 

INDHnDITAIiIiT  RESPOKSIBIiE 

As  used  in  the  constitutional  provision 
that  the  officer  of  an  insolvent  bank  receiv- 
ing deposits  shall  be  "individually  responsi- 
ble" for  such  deposits,  the  words  "individual- 
ly responsible"  do  not  raise  the  implication 
that  such  officers  shall  not  be  made  criminal- 
ly liable;  therefore  the  Legislature  may 
make  him  liable  both  civilly  and  criminally. 
State  V.  Oleson,  76  Pac  686,  35  Wash.  149. 

INDIVISIBLE  CONTRACT 

An  "indivisible  contract"  of  sale  is  one. 
in  which,  by  its  terms,  the  price  for  a  por- 
tion of  the  goods  is  not  fixed  or  cannot  be 
ascertained,  and  is  the  opposite  of  a  "divisi- 
ble contract"  of  sale,  defined  in  Laws  1907, 
c.  99,  §  76,  as  a  contract  of  sale  in  which,  by 
its  terms,  the  price  for  portions  of  the  goods 
Is  fixed  or  ascertainable  by  computation, 
though,  as  provided  by  section  9,  the  con- 
tract price  may  be  fixed  by  the  course  of 
dealing  between  the  parties.  Boyd  v.  Second 
Hand  Supply  Go.  (Ariz.)  123  Pac.  619,  620. 

INDORSE— INDORSEMENT 

See  Previous  Indorsements  Quaranteed. 
See,  also.  Assignment 

The  word  "indorsement"  applies  to  such 
written  entries  as  may  be  made  on  the  back 
of  notes,  checks,  etc.,  and  may  transfer  title 
to  the  paper  on  which  it  is  made.  Hendrick 
V.  Daniel,  46  S.  E.  438,  439, 119  Ga.  358. 
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The  word  '^indorsement'  has  a  known 
legal  signification,  and  implies  a  transfer  hy 
a  writing  upon  the  instrument  The  word 
"assign"  has  no  such  signification,  but  im- 
plies that  the  assignment  was  made  upon  a 
separate  instrument.  A  finding  that,  prior 
to  the  maturity  of  certain  notes,  said  notes 
were  "assigned  in  writing"  to  defendant,  was 
not  a  finding  that  the  holder  'Indorsed"  the 
notes.  It  was  held  in  another  case  than  an 
averment  in  a  complaint  that  a  note  was  "as- 
signed in  writing*'  was  not  equivalent  to  an 
averment  that  it  was  Indorsed.  Williams  y. 
Osbon,  75  Ind.  280,  283  (dttng  Cooper  v. 
DrouiUard  [Ind.]  5  Blackf.  152;  Kern  v. 
Hazlerlgg,  11  Ind.  443,  71  Am.  Dec.  300 ;  Kel- 
ler V.  Williams,  49  Ind.  504). 

Where  a  payee  of  a  negotiable  note 
writes  his  name  on  the  back,  such  writing 
constitutes  an  "indorsement"  Hendrix  v. 
Bauhard  Bros.,  75  S.  E.  588,  592,  138  Ga. 
473,  75  S.  B.  588,  43  L.  R.  A.  (N.  S.)  1028, 
Ann.  Cas.  1913D,  688. 

"The  ordinary  meaning  of  the  term  'in- 
dorsement' is  something  written  on  the  back 
of  an  instrument,  like  a  deed  or  note ;"  but 
a  memorandum  written  on  the  back  of  a 
promissory  note  at  the  time  of  the  execution, 
which  limits  its  consideration,  affects  its 
operation,  and  was  intended  to  be  a  part  of 
the  contract,  must  be  regarded  as  a  substan- 
tive part  of  the  note  at  its  execution,  and  is 
put  in  issue  by  verified  denial  of  the  execu- 
tion of  the  note.  Kurth  v.  Fanners'  &  Mer- 
chants' State  Bank,  94  Pac.  798,  800,  77  Kan. 
475,  15  L.  R.  A.  (N.  S.)  612,  127  Am.  St.  Rep. 
428. 

Under  Kurd's  Rev.  St  1905,  c.  120,  §  207, 
authorizing  assignment  of  tax  certificates  by 
indorsement,  the  word  Vindorsemeut"  means 
the  writing  of  the  name  of  the  holder  on  the 
back  of  the  certificate.  Larson  v.  Glos,  85  N. 
E.  926,  928,  235  111.  584;  Jones  v.  Same,  86 
N.  B.  282,  236  111.  178. 

An  indictment  is  "indorsed"  when  the 
words  "A  true  bill"  are  written  on  the  in- 
dictment and  signed  by  the  foreman,  and  the 
names  of  the  witnesses  examined  before  the 
grand  jury  are  written  thereon.  Shivers  v. 
Territory,  74  Pac.  899,  901,  13  Okl.  466. 

The  word  "indorse,"  in  telegrams  au- 
thorizing one  to  "indorse"  a  second  note,  is 
not  used  in  its  strictly  technical  sense,  but 
authorizes  the  placing  of  the  names  on  the 
back  of  the  note,  before  it  is  delivered,  in 
the  same  way  in  which  they  stood  on  the  note 
which  was  to  be  renewed,  where  it  appeared 
that  the  senders  indorsed  a  note,  and,  on  the 
note  becoming  due,  telegraphed  authority  to 
indorse  a  second  note.  State  Bank  &  Trust 
Co.  of  Los  Angeles  v.  Evans,  84  N.  E.  329,  331, 
198  Mass.  11. 

The  use  of  the  word  Indorse"  or  "in- 
dorsement" in  negotiations  leading  up  to  the 
signing  of  a  note  will  not  always  sufiice  to 


prove  that  a  person  who  was  neither  payee 
nor  indorsee,  but  whose  signature  appears  on 
the  back  of  the  note,  was  an  indorser.  Such 
words  are  often  used  in  a  nontechnical  sense, 
merely  to  designate  a  person  who  writes  his 
name  on  the  back  of  an  instrument,  or  the 
act  of  signing  an  instrument  in  that  way. 
Such  an  indorsement  the  law  regards  as  cre- 
ating the  liability  of  maker,  if  the  person  in- 
dorsing was  neither  a  payee  nor  an  indorsee 
of  the  note,  and  it  was  signed  by  him  before 
delivery  to  the  payee.  Instances  might  how- 
ever, occur  wherein  the  circumstances  sur- 
rounding the  transaction  would  tend  to  show 
that  the  words  were  used  in  their  strict  legal 
sense.  Oexner  v.  Loehr,  93  S.  W.  333,  334, 
117  Mo.  App.  698. 

The  holder  of  a  negotiable  note  is  pre- 
sumed to  be  such  bona  fide  and  for  value,  un- 
der the  express  provisions  of  Civ.  Code  1910, 
§  4288,  and  under  the  express  provisions  of 
section  4279  an  ordinary  "indorsement"  con- 
stitutes a  contract  of  the  indorser  to  pay  the 
money,  if  the  parties  primarily  liable  fail  to 
pay  it  according  to  the  terms  of  the  instru- 
ment; and  a  plea  to  a  suit  by  an  indorsee 
against  the  maker  of  a  note,  alleging  that 
such  indorsee  took  the  note  with  the  express 
understanding  with  the  payee,  who  indorsed 
it  in  blank,  that  if  the  maker  failed  to  pay  it 
at  maturity  the  indorser  would  pay  It,  and 
alleging  that  the  maker  had  paid  out  a  cer- 
tain sum  on  a  garnishment  Judgment  based 
on  a  judgment  against  the  payee  as  indorser, 
stated  no  defense.  'First  Nat  Bank  of  Eto- 
wah V.  Messer,  71  S.  B.  148,  149,  136  Ga.  226. 

An  instrument  acknowledging  receipt  of 
an  automobile  chassis  to  be  delivered  only  on 
return  of  the  receipt  properly  indorsed  was 
not  negotiable,  a  "negotiable  instrument"  be- 
ing a  written  promise  or  request  for  the  pay- 
ment of  money  to  order  or  to  bearer,  the 
word  **indorsed"  as  there  used  not  being  as  if 
used  with  reference  to  couunerdal  paper. 
Manny  v.  Wilson,  122  N.  Y.  Supp.  16,  18,  137 
App.  Div.  140. 

An  "indorsed  note"  implies  an  agreement 
between  the  payee  or  owner  and  the  indorser 
that  the  holder  will  present  the  note  to  the 
maker  for  payment  at  its  maturity  and  notify 
the  indorser  if  it  is  dishonored,  and  the  in- 
dorser agrees  to  pay  it  if  this  is  done  and  not 
otherwise.  Brittain  v.  Murphy,  94  S.  W.  303, 
304,  118  Mo.  App.  235. 

As  guaranty 

The  material  difference  between  "guar- 
anty" and  "indorsement"  of  a  note  as  refer- 
able to  the  original  payee  is  as  to  the  extent 
of  liability  when  measured  by  the  diligence 
due  from  the  creditor,  in  order  to  charge  the 
guarantor  or  indorser;  both  being  agree- 
ments to  pay  the  note.  Walcott  v.  Carpenter 
(Tex.)  132  S.  W.  981,  982. 

Where  the  president  of  a  bank  declined 
to  discount  certain   corporate  notes  unless 
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tbelr  payment  was  guaranteed  by  the  person- 
al indorsement  of  two  of  the  officers  of  the 
corporation,  the  word  "indorsement"  was  not 
used  In  a  technical  sense,  bnt  only  to  mean 
that  the  bank  demanded  the  security  or  guar- 
anty of  such  officers.  Keyser  v.  Warfield,  63 
AtL  217,  218,  103  Md.  161. 

A  writing  on  the-  back  of  a  note  by  its 
payee,  guaranteeing  its  payment  at  maturity, 
and  waiving  a  notice  of  nonpayment  and  de- 
mand, Is  an  'Indorsement,"  making  the  per- 
son to  whom  It  was  transferred  an  Indorsee 
under  the  law  merchant  Mullen  v.  Jones, 
112  N.  W.  1048,  102  Minn.  72. 

Where  In  an  action  on  a  note  and  on  a 
written  guaranty  executed  by  defendant,  the 
note  and  a  guaranty  thereof  by  N.  to  plaintiff 
were  filed  with  the  declaration,  defendant 
was  thereby  advised  as  to  the  cause  of  ac- 
tion; and  hence  the  fact  that  the  declara- 
tion alleged  that  N.  "indorsed"  the  note  and 
that  the  proof  showed  that  he. "guaranteed" 
payment  of  the  note  was  not  a  material  vari- 
ance. Booth  V.  Irving  Nat.  Exch.  Bank,  82 
AtL  652,  655,  116  Md.  66a 

As  aa  indepemdeat  o«»Atraet 

"The  Indorsement'  of  a  note  is  a  new 
contract  The  Indorser  engages  that  the  note 
shall  be  paid  according  to  its  tenor;  that  Is, 
npon  proper  presentment,  demand,  and  no- 
tice. He  engages  that  It  is  genuine,  and  the 
legal  obligation  that  it  purports  to  be,  and 
that  he  has  title  to  it,  and  a  right  to  indorse 
it"  Furgerson  v.  Staples,  19  AtL  158,  159, 82 
Me.  159,  17  Am.  St  Rep.  470  (citing  Story, 
Prom.  Notes,  i  135;  Daniel,  Neg.  Inst  |  669; 
State  Bank  v.  Fearing,  16  Pick.  [33  Mas&] 
533,  28  Am.  Dec.  265;  Prescott  Bank  v.  Cav- 
erly,  7  Gray  [73  Mass.]  217,  66  Am.  Dec.  473). 

The  "Indorsement"  of  a  bill  or  note  is  not 
merely  a  transfer,  but  it  is  a  new  contract  by 
which  the  indorser  engages  that  the  bill  or 
note  is  a  genuine  and  valid  instrument,  and 
will  be  accepted  or  paid  as  the  case  may  be; 
this  engagement  being  conditioned  upon  pre- 
sentment of  demand  and  notice.  Hawkins  ¥• 
Shields,  57  South.  4,  5,  100  Miss.  739. 

Indorsemeat  on  face  of  Instmiiieiit 

The  ordinary  mode  of  "indorsing"  a  ne- 
gotiable instrument  is  to  write  the  name  of 
the  indorser  upon  the  back  of  the  paper;  but, 
where  the  payee  writes  bis  name  on  the  face 
of  the  note  under  the  maker's  signature,  the 
effect  is  a  transfer  of  title  of  the  note  to  the 
transferee,  and  the  payee  becomes  liable  as 
an  indorser.  First  Nat.  Bank  of  Etowah  v. 
Messer,  71  S.  E.  148,  149,  136  Ga.  226. 

As  memorandnm 

See  Mehiorandum. 

As  written  instnunent 

See  Written  Instrument 


IHDOB8EE 

See  Joint  Indorsees. 

As  purchaser  for  value,  see  Purchaser 
for  Value. 

The  meaning  of  the  word  "indorsee"  in 
Act  Dec.  9,  1893,  amending  the  act  of  1889, 
by  providing  that  it  shall  extend  to  cases 
where  any  suit  is  instituted  or  defended  by 
indorsee,  assignee,  transferee,  or  by  personal 
representative  of  a  deceased  person,  Is  ascer- 
tainable by.  reference  to  its  etymology  and 
applies  to  holders  of  notes,  checks,  etc.,  trans- 
ferred by  indorsement  Hendrick  v.  Daniel, 
46  S.  B.  438,  439,  119  6a.  358. 

INDORSEE  IN  DUE  COURSE 

Under  Civ.  Code,  §  2199,  which  declares 
that  an  "indorsee  in  due  course"  is  one  who, 
in  good  faith,  In  the  ordinary  course  of  busi- 
ness and  for  value,  before  Its  apparent  ma- 
turity, and  without  knowledge  of  dishonor, 
acquires  a  negotiable  instrument  duly  indors- 
ed to  him,  or  indorsed  generally,  or  payable 
to  the  bearer,  a  purchaser  of  two  overdue 
notes  containing  a  clause  showing  that  they 
were  secured  by  a  chattel  mortgage  to  the 
payee,  of  even  date,  who,  at -the  same  time, 
takes  an  assignment  of  such  mortgage,  show- 
ing that  seven  other  notes  were  given  as  a 
part  of  the  same  transaction,  and  which  pro- 
vides that  if  default  should  be  made  in  pay- 
ment of  the  notes,  or  any  part  thereof,  when 
due,  the  whole  amount  secured  by  the  mort- 
gage should  become  due  and  payable,  ac- 
quires none  of  them  before  maturity,  but  is 
affected  with  notice  as  to  defenses  against  all 
the  notes,  though  on  their  face  some  of  them 
are  not  then  due.  Rowe  v.  Scott,  132  N,  W. 
695,  696,  28  S.  D.  145. 

As  expressly  defined  by  Olv.  Code,  § 
4034,  "an  'Indorsee  In  due  course*  is  one  who, 
in  good  faith,  in  the  ordinary  course  of  busi- 
ness, and  for  value,  before  its  apparent  ma- 
turity or  presumptive  dishonor,  and  with- 
out knowledge  of  its  actual  dishonor,  ac- 
quires a  negotiable  instrument  duly  indorsed 
to  him,  or  indorsed  generally,  or  payable  to 
the  bearer."  Under  section  4035,  providing 
that  no  defense  can  be  maintained  against 
the  holder  of  a  negotiable  instrument  in  due 
course,  except  that  of  payment  and  under 
section  4034,  the  fact  that  a  purchaser  of  a 
check  takes  It  under  circumstances  which 
would  put  a  reasonably  prudent  man  upon 
inquiry,  does  not  prevent  him  from  being  a 
holder  In  due  course,  unless  the  circumstanc- 
es are  such  as  to  show  bad  faith.  Harring- 
ton V.  Butte  &  Boston  Min.  Co.,  83  Pac.  467, 
469,  33  Mont  330,  114  Am.  St  Rep.  821. 

INDORSEMENT  FOR  OOLLECTION 

An  Indorsement  on  a  draft  by  a  bank  to 
whom  it  is  made  payable,  as  follows:  "Pay 
to  any  bank  or  banker  or  order" — ^is  an  "in. 
dorsement  for  collection,"  and  not  a  trans- 
fer of  the  title  of  the  draft    Bank  of  In- 
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dlan  Territory  v.  First  Nat  Bank,  83  S.  W. 
537,  538,  109  Mo.  App.  065. 

INBORSEMElfT  IN  BLANK 

The  term  "Indorsement"  In  Revlsal  1905, 
I  2151,  providing  that  an  Instrument  Is  pay- 
able to  bearer  when  the  only  or  last  indorse- 
ment is  an  'indorsement  In  blank,"  applies 
only  to  negotiable  Instruments,  and  a  blank 
indorsement  on  a  nonnegotiable  note  does 
not  thereby  make  the  Instrument  negotiable. 
Johnson  v.  Lassiter,  71  &  B.  23,  24,  155  N. 

a  47. 

A  written  assignment  on  the  back  of  a 
promissory  note  payable  to  the  order  of  the 
payee,  signed  by  such  payee,  is  the  equiva- 
lent of  a  "blank  Indorsement"  to  transfer 
title  to  the  note  free  from  equities,  either 
under  the  law  merchant  or  Comp.  St  Neb. 
1901,  I  3380,  which  makes  a  note  negotiable 
by  indorsement  where  payable  **to  any  per- 
son or  order  or  to  any  person  or  asslgna" 
Leahy  v.  Haworth,  141  Fed.  850,  861,  73  O. 
0.  A.  84,  4  li.  R.  A.  (N.  S.)  657. 

INDOB8EB 

See   Accommodation   Indorser;    Subse- 
quent Indorser. 

While  the  word  "indorser"  has  an  ordi- 
nary, legal,  and  technical  meaning,  its  use 
in  designating  a  person  who  signs  a  negotia- 
ble paper  will  not  conclude  the  parties^  and 
that  the  person  is  bound  by  a  different  obli- 
gation may  be  shown.  Peters  v.  Nolan  Coal 
CJo.,  56  S.  E.  735,  736,  61  W.  Va.  392,  9  L. 
R.  A.  (N.  S.)  989  (quoting  and  adopting  def- 
initions in  Miller  y.  Glendenin,  26  S.  EL  512, 
42  W.  Va.  416). 

The  term  "indorser,"  as  used  in  the  pro- 
vision of  the  Constitution  relating  to  prom- 
issory notes,  means  a  person  who  has  entered 
into  a  contract  of  indorsement,  as  distin- 
guished from  contracts  of  a  different  class, 
as  a  contract  of  guaranty.  An  entry  on  a 
conditional  contract  of  sale  in  these  words^ 
''For  value  received,"  we  hereby  guarantee 
the  payment  of  the  within  conditional  pur- 
chase contract  and  waive  presentation,  de- 
mand, protest,  notice,  and  nonpayment,  and 
notice  of  protest"  is  ^ot  a  transfer  of  the 
contract  nor  an  indorsement  Andrews  v. 
John  Church  Co.,  58  S.  E.  130,  133,  1  Ga. 
App.  560. 

While  the  word  "indorser"  is  frequent- 
ly used  in  a  popular  way  to  designate  a  mak- 
er who  subscribes  his  name  on  the  back  of  a 
note,  as  well  as  an  indorser  In  the  technical 
sense  of  the  term,  yet  when  the  parties  to 
the  contract  testifying  that  the  indorsement 
was  an  accommodation  one  only,  appear  to 
be  intelligent  business  men  knowing  the 
technical  Import  of  the  term,  the  trial  court 
may  infer  that  the  term  was  understandlngly 
used.  Heaton  v.  Dickson,  133  S.  W.  159,  161, 
IBS  Mo.  App.  312. 


The  use  of  the  word  •*indorser'*  or  ••in- 
dorsement," in  a  conversation  between  the 
parties  anterior  to  the  signing  of  the  instru- 
ment, is  not  decisive  of  the  obligation  of  the 
party  who  signed  across  the  back,  for  both 
words  are  used  popularly  to  designate  a 
maker  who  subscribes  his  name  on  the  back 
of  a  note,  as  well  as  an  indorser  in  the 
technical  sense  of  the  term.  Oexner  v.  Loehr, 
80  S.  W.  690,  691,  106  Mo.  App.  412. 

The  words  "Indorse"  and  **indorser^ 
have  a  popular  as  well  as  a  technical  mean- 
ing; hence  from. the  circumstance  that  they, 
and  they  alone,  were  used  in  a  conversation 
in  which  a  person  was  asked  and  consented 
to  put  his  name  on  the  back  of  a  note  for 
the  purpose  of  increasing  its  commercial 
value,  it  does  not  necessarily  follow  that  the 
person  signed  as  Indorser  merely,  and  not  as 
surety.  Redden  v.  Lambert  36  South.  668, 
669,  112  La.  740. 

The  transferror  of  a  nonnegotiable  writ- 
ten contract  does  not,  by  signing  his  name 
on  the  back  of  it  make  himself  liable  as 
"maker,"  "guarantor,"  or  'indorser,"  with- 
in Rem.  &  Bal.  Code  |  6250,  providing  that 
the  discounting  of  commercial  paper,  where 
the  borrower  makes  himself  Uable  as  maker, 
guarantor,  or  indorser,  shall  be  considered 
as  a  loan  for  the  purpose  of  the  chapter  re- 
lating to  usury.  Thomson  v.  Koch,  113  Pac. 
1110,  1111,  1112,  62  Wash.  43a 

A  third  person,  signing  a  note  on  the 
face  thereof,  and  placing  the  word  'indors- 
er" after  his  name,  Is  not  an  'indorser" 
known  to  the  law  merchant,  and  is  therefore 
not  entitled  to  demand  or  protest  or  notice 
of  nonpayment  His  liability  is  either  that 
of  a  maker  or  guarantor.  Herrick  v.  Ed- 
wards, 81  S.  W.  466,  467,  106  Mo.  App.  633. 

The  negotiable  instruments  law  provides 
that  a  person  placing  his  signature  upon  an 
instrument,  otherwise  than  as  maker,  draw- 
er, or  acceptor,  is  deemed  to  be  an  'indors- 
er," unless  he  clearly  indicated  by  appropri- 
ate words  his  intention  to  be  bound  in  some 
other  capacity.  Wolstenholme  v.  Smitli,  9T 
Pac  329,  330,  34  Utah,  300 ;  National  Bxch. 
Bank  v.  Lubrano,  68  Atl.  944,  945,  29  R.  I. 
64  (citing  McLean  v.  Bryer,  54  Atl.  373,  24 
R.  I.  599;  Downey  v.  0*Keefe,  59  Atl.  929, 
26  R.  L  571;  Deahy  v.  Choquet  67  AtL  421, 
28  R.  L  338,  14  L.  R.  A.  [N.  S.]  847). 

Negotiable  Instruments  Law,  art  1,  I 
3,  provides  that  the  person  primarily  liable  on 
an  instrument  is  the  person  who,  by  the 
terms  thereof,  is  absolutely  required  to  pay 
the  same,  and  that  all  other  parties  are 
secondarily  liable.  Article  6,  |  71,  provides 
that  a  person  placing  his  signature  on  an 
instrument  otherwise  than  as  maker,  drawer, 
or  acceptor  is  deemed  to  be  an  indorser,  un- 
less he  clearly  indicates  his  intention  to  be 
bound  in  some  other  capacity.  Article  8,  i 
97,  provides  that   where  a  negotiable  In- 
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gtnuQent  has  been  disbonored,  if  notice  of 
dishonor  is  not  given  to  an  indorser,  he  shall 
be  discharged.  Held,  that  persons  who  plac- 
ed their  signatures  on  the  back  of  a  note 
before  delivery  for  the  accommodation  of  the 
maker  were  "indorsers,"  and  were  discharg- 
ed by  failure  to  give  notice  of  dishonor  un- 
less waived.  Deahy  y.  Choquet,  67  Atl.  421, 
422,  28  E.  I.  838.     • 

Negotiable  Instruments  Law,  §  114,  pro- 
viding that  a  person  not  otherwise  a  party  to 
an  instrument,  who  places  thereon  his  sig- 
nature in  blank  before  delivery,  is  liable  as 
an  indorser  in  accordance  with  prescribed 
rules,  changes  the  rule  that  a  person  who 
puts  his  name  on  the  back  of  bills  or  notes 
before  delivery  is  presumably  a  second  in- 
dorser and  not  liable  to  the  payee,  and  such 
an  indorser  is  presumed  to  be  liable  in  ac- 
cordance with  the  express  language  of  the 
statute.  Haddock,  Blanchard  &  Co.  v.  Had- 
dock, 85  N.  E.  682,  685,  192  N.  Y.  499,  19  L. 
R.  A.  (N.  S.)  136. 

Under  the  Negotiable  Instruments  Law,  f 
63,  providing  that  one  placing  his  signature  on 
an  instrument  otherwise  than  as  maker,  draw- 
er, or  acceptor  is  deemed  an  Indorser  un- 
less he  indicates  his  intention  to  be  bound  in 
some  other  capacity,  one  placing  his  name  on 
the  back  of  a  note  before  it  is  delivered  to 
the  payee,  without  indicating  any  Intention 
to  be  bound  in  any  other  capacity  than  as 
indorser,  is  an  ''indorser."  First  Nat  Bank 
V.  Bickel,  187  S.  W.  790,  791,  143  Ky.  754. 

Defendant  deposited  with  complainant 
bank  notes  indorsed  by  defendant  to  secure 
indebtedness  to  the  bank.  On  maturity  of 
the  notes  the  bank  urged  defendant  for  pay- 
ment, and  defendant  urged  the  maker.  To 
secure  an  extension  of  time,  the  maker  de- 
posited collateral  with  defendant,  who  in  turn 
procured  an  extension.  Later  the  maker  gave 
defendant  a  check  on  another  bank,  which 
defendant  Indorsed  and  sent  to  complainant 
for  application  of  the  proceeds  to  the  notes. 
The  check  was  returned  to  complainant  for 
want  of  funds.  Held,  that  defendant  was 
an  'Indorser"  of  the  check,  within  Negotia- 
ble Instruments  Law,  §  63,  and  as  such  en- 
titled to  discharge,  in  default  of  notice  of 
dishonor,  within  sections  71,  83,  84,  89,  102. 
American  Nat  Bank  v.  National  Fertilizer 
Co.,  143  S.  W.  597,  600,  125  Tenn.  828.   , 

Negotiable  Instruments  Law,  §{  63,  64, 
abrogates  the  rule  laid  down  in  Chaddock, 
V.  Vanness,  35  N.  J.  Law,  517,  10  Am.  Rep. 
256,  and  subjects  a  person  not  otherwise  a 
party  to  a  promissory  note  who  places  his 
signature  thereon  in  blank  before  delivery, 
to  the  liability  of  "indorser"  in  favor  of  the 
payee  and  subsequent  parties.  Gibbs  •  v. 
Guaraglia,  67  Atl.  81,  82,  75  N.  J.  Law,  168 
(citing  Wilson  v.  Hendee,  66  Atl.  413,  415, 
74  N.  J.  Law,  640). 

"An  *indorser'  of  a  negotiable  instru- 
ment is  one  who  undertakes  to  be  responsible 


to  the  holder  of  the  paper  for  the  amount 
thereof,  if  the  lafter  shaU,  at  maturity,  make 
legal  demand  of  the  payer,  and,  in  default 
of  payment,  give  proper  notice  thereof  to 
the  indorser."  By  force  of  the  Ohio  statute 
establishing  a  law  uniform  with  the  laws  of 
other  states  on  negotiable  instruments,  a 
person  placing  his  name  in  blank  on  the  back 
of  a  promissory  note,  before  or  at  the  time 
of  delivery,  is  an  "indorser,"  and  cannot  be 
held  in  any  other  capacity.  As  such  he  is 
entitled,  in  order  to  render  him  liable,  to 
notice  of  demand  upon  those  who  are  prima- 
rily liable,  and,  failing  such  demand  and  due 
notice  to  him,  he  is  discharged.  Rockfield 
V.  First  Nat.  Bank  of  Springfield,  83  N.  E. 
392,  394,  77  Ohio  St  311,  14  L.  R.  A.  (N.  S.) 
842. 

By  the  express  provisions  of  Revisal 
1905,  §§  2212,  2213,  2219,  2239,  one  indorsing 
a  note  In  blank  before  delivery,  without  in- 
dicating his  intention  to  be  bound  otherwise, 
is  an  "indorser,**  who,  not  being  given  notice 
of  nonpayment  and  dishonor,  is  discharged. 
J.  W.  Perry  Co.  v.  Taylor  Bros.,  62  S.  R 
423,  148  N.  C.  362. 

As  ereditor 

See  Creditor. 

Maker  distlngnlshed 

The  testimony  of  a  witness  who  signed 
his  name  on  the  back  of  a  note  executed  by 
another  that  the  payee  told  the  maker  that 
he  could  obtain  the  loan  if,  he  could  get  two 
indorsers,  and  that  the  witness  should  be  one 
of  the  indorsers,  and  that  witness  signed 
with  another  as  indorser,  was  admissible  to 
show  that  the  witness  assumed  the  liability 
of  indorser  only ;  the  word  "indorser,"  when 
used  alone,  having  a  technical  meaning,  and 
is  distinguished  from  the  word  "maker." 
Woodsville  Guaranty  Sav.  Bank  v.  Rogers, 
83  Ati.  537,  538,  86  Vt  121. 

INDUBITABLE 

In  tbe  case  of  Cullmans  t.  Lindsay,  6 
AU.  332,  114  Pa.  166,  Mr.  Justice  Clark  said : 
**The  parol  evidence,  however,  which  will  be 
effective  to  reform  a  written  instrument  in 
such  a  case,  must.  It  is  said,  be  clear,  precise 
and  'indubitable*;  that  is  to  say,  it  must  car- 
ry clear  conviction  to  the  minds  of  the  Ju- 
rors that  the  witnesses  are  credible,  that  the 
facts  are  distinctly  remembered  and  are 
truly  and  accurately  stated — ^and  to  the  mi^d 
of  the  court  that,  if  the  facts  alleged  are 
true,  the  matters  in  issue  are  definitely  and 
distinctly  established.**  Spencer  v.  Oolt,  89 
Pa.  314;  Honesdale  Glass  Co.  y.  Storms,  17 
Aa  347,  125  Pa.  268;  Tritt  v.  Crotzer,  13 
Pa.  451.  The  lower  court  in  the  instant  case 
charged  that:  "The  evidence  must  be  Indu- 
bitable. 'Indubitable'  means  without  doubt 
That  does  not  mean  without  any  doubt.  It 
means  a  doubt  which  rises  from  the  evidence, 
which  is  reasonable,   and  would  cause  an 


INDUBITABLE 


1054 


INDUSTRIAL  SCHOOL 


honest  mind  to  hesitate  before  arrlTing  at  a 
conclusion."  Held  not  error.  Robinson  v. 
Powell,  59  Ati.  1078,  1082,  210  Pa.  232. 

"Indubitable  proof,"  in  a  rule  that  the 
standard  of  proof  in  suits  to  reform  written 
instruments  is  Wear,  precise,  and  indubita- 
ble, is  evidence  that  Is  not  only  found  to  be 
credible,  but  of  such  weight  and  directness 
as  to  make  out  the  facts  alleged  beyond  a 
reasonable  doubt.  Highlands  v.  Philadelphia 
&  R.  R.  Co.,  58  Atl.  560,  562,  209  Pa.  286. 

An  "indubitable  title"  is  one  open  to  no 
possible  objection,  however  trivial.  Jackson 
y.  Creek,  94  N.  E.  416,  421,  47  Ind.  App.  541. 

INDUCE 

To  "induce"  means  to  persuade,  to  coax, 
to  prevail  on,  to  move  by  persuasion  or  influ- 
ence. In  a  prosecution  for  assault  to  rape, 
instructions  requiring  the  state  to  establish 
beyond  a  reasonable  doubt  that  defendant 
did  lay  or  put  his  hands  on  prosecutrix's 
person,  with  the  intent  to  "induce"  her  there- 
by to  submit  against  her  will  to  sexual  inter- 
course with  him,  and  that  he  intended  to 
have  sexual  intercourse  with  her  ak  the  time 
he  laid  or  put  his  hands  on  her  person,  etc., 
were  fatally  defective ;  the  acts  hypothecated 
being  consistent  with  an  Intent  on  the  de- 
fendant's part  merely  to  coax  prosecutrix  to 
submit  to  sexual  intercourse.  **To  Induce' 
her  to  submit  to  sexual  Intercourse  with  him 
means  only  to  persuade,  coax  her,  to  submit 
to  sexual  intercourse  with  him,  and  this  falls 
far  short  of  an  intention  to  have  carnal 
knowledge  of  her  person  ^forcibly  against 
her  will.' "  Rahke  y.  State,  81  N.  E.  584,  586, 
168  Ind.  615. 

Under  St.  1898,  f  4423,  providing  that 
any  one  who  shall  "obtain"  money  under 
false  pretenses  shall  be  punished,  an  indict- 
ment alleging  that  defendant  by  false  pre- 
tenses "induced"  the  county  to  pay  him  a 
certain  sum,  is  sufffcient,  since  the  word  "in- 
duced," in  its  ordinary  acceptation  means 
the  same  as  the  word  "obtained."  State  v. 
Brown,  127  N.  W.  956,  957,  143  Wis.  405. 

Where  defendant  was  present,  encourag- 
ing, assisting,  and  advising  another  in  kill- 
ing decedent,  the  law  presumes  that  defend- 
ant's presence,  etc.,  "induced"  the  commis- 
sion of  the  act.  Bast  v.  Commonwealth,  99 
S.  W.  978,  980,  124  Ky.  747. 

,  The  information  for  obtaining  money  by 
false  pretenses,  alleging  merely  that  the  pros- 
ecuting witness  "was  induced"  to  pay  defend- 
ant a  certain  sum,  and  not  that  defendant 
was  actually  paid  said  sum,  is  insufficient. 
State  V.  Johnston,  134  S.  W.  88,  39,  154  Mo. 
App.  265. 

INDUCE  TO  SUPPOSE 

The  word  "convince,"  as  used  in  an  In- 
struction as  to  the  necessity  of  sufficient  evi- 
dence to  convince  accused  of  apparent  dan- 


ger to  excuse  a  homicide,  was  too  strong  a 
word;  the  phrase  "induce  to  suppose"  ex- 
pressing the  right  meaning.  People  v.  Wil- 
liams, 88  N.  E.  1058,  1056,  240  lU.  633. 

INBUCEMElfT 

Matter  of  inducement  in  pleading  is  the 
statement  of  matter  which  is  introductory 
to  the  principal  subject  of  the  declaration  or 
plea,  and  which  is  necessary  to  explain  or 
elucidate  it  Armello  v.  Whitman,  106  S. 
W.  1113,  1114,  127  Mo.  App.  698  (quoting 
Bouv.  Law  Diet;  citing  22  Cyc.  p.  498). 

In  libel  a&d  sUuider 

An  "inducement"  is  a  statement  of  facts 
out  of  which  the  charge  arises,  or  wnich  is 
necessary  or  useful  to  make  the  charge  intel- 
ligible, or,  in  other  words.  It  Is  intended  to 
state  facts  whereby  the  libel  or  slander  is 
rendered  iiitelligible,  and  Is  shown  to  contain 
an  injurious  imputation.  Penry  y.  Dozier, 
49  South.  909,  913,  161  Ala.  292. 

INDUCTION 

Self-induction  and  resistance  distinguish- 
ed, see  Self-Induction  and  Resistance. 

INDUSTRIAL 

INDUSTRIAI.  INSURANCE 

"Industrial  insurance"  means  small  pol- 
icies issued  in  consideration  of  weekly  pay- 
ments in  contradistinction  to  the  ordinary  in- 
surance, where  premiums  are  payable  annu- 
ally, semiannually,  or  quarterly.  Russell  v. 
Prudential  Ins.  CJo.,  68  N.  E.  252,  253,  176 
N.  T.  178,  98  Am.  St  Rep.  656. 

An  insurance  policy  which,  by  its  terms, 
expired  one  year  after  issuance,  unless  re- 
newed, and  provided  for  the  payment  of 
weekly  indemnity  in  cases  of  accident  or  in- 
jury arising  from  violent  or  external  means, 
and  a  stipulated  payment  in  case  of  death 
from  those  causes,  is  an  industrial  or  acci- 
dent policy,  instead  of  a  life  policy;  and  so, 
in  an  action  on  such  policy,  the  inhibitions  of 
Rem.  &  Bal.  Code,  |§  6155,  6159,  respectively, 
providing  that  no  policy  of  life  or  endow- 
ment insurance,  except  policies  of  "industri- 
al insurance,"  shall  be  issued,  unless  it  pro- 
vides that  the  policy  and  application  shall 
constitute  the  entire  contract,  and  that  every 
policy,  except  industrial  or  those  calling  for 
premiums  monthly  or  oftener,  shall  have  at- 
tached thereto  a  correct  copy  of  the  applica- 
tion, and,  unless  so  attached,  it  shall  not  be 
considered  a  part  of  the  policy  or  be  received 
in  evidence,  do  not  apply  so  as  to  exclude 
evidence  of  Insured's  assignment  of  his  wag- 
es for  the  payment  of  monthly  premiums, 
though  such  assignment  was  not  made  part 
of  the  application.  Pride  v.  Continental  Cas- 
ualty Co.,  125  Pac.  787,  788,  69  Wash.  428. 

INBUSTRIAIi  SCHOOL 

"Our  ^industrial  school'  Is  not  a  place 
of  punishment,  nor  is  it  in  any  sense  a  pris- 
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on,  no  more  so  than  our  public  schools,  upon 
which  the  law  requires  and  enforces  an  at- 
tendance. It  is  a  place  6t  education,  refor- 
mation, refinement,  and  culture.  It  is  a  be- 
neficent provision  for  the  uplift  of  boys,  who 
by  reason  of  their  surroundings  and  condi- 
tions, are  deprived  of  an  education  and  moral 
training,  which  are  so  essential  to  their  well- 
being  and  good  citizenship,"  and  a  commit- 
ment to  the  industrial  school  is  not  a  severer 
punishment  than  a  fine,  so  as  to  require  the 
infliction  of  the  fine  as  the  lesser  penalty. 
Roberts  v.  State,  118  N.  W.  574,  576,  82  Neb, 
651  (quoting  and  adopting  definition  in  Leiby 
V.  State,  113  N.  W.  125,  79  Neb.  485). 

INDUSTRY 

Other  Industry,  see  Other. 

INEBRIATE 

The  term  "inebriates,"  as  used  in  Laws 
1907,  p.  387,  c.  288,  creating  a  hospital  for 
inebriates,  includes  every  species  of  chronic 
inebriety  that  is  habitual  drunkenness; 
hence  an  inebriate,  as  defined  by  the  act,  is 
an  habitual  drunkard.  Leavitt  v.  City  of 
Morris,  117  N.  W.  393,  896,  105  Minn.  170, 
17  L.  R.  A.  (N.  S.)  984, 15  Ann.  Cas.  961. 

INEBRIETY 

See,  also,  Intoxicated — Intoxication. 

niough  one  may  be  said  to  be  under  the 
influence  of  liquor,  he  is  not  necessarily  in- 
toxicated, this  being  far  short  of  "intoxica- 
tion" which  is  the  synonym  of  "Inebriety" 
and  "drunkenness";  the  word  "intoxicated" 
being  synonymous  with  "drunk,"  and  "drunk" 
being  defined  in  the  Standard .  Dictionary  as 
to  have  lost  the  normal  control  of  one's  bodi- 
ly and  mental  faculties.  Freeburg  v.  State, 
138  N.  W.  143,  144,  92  Neb.  346,  Ann.  Cas. 
1913E,  1101  (citing  4  Words  and  Phrases,  pp. 
3734,  3735). 

INELIGIBLE 

The  term  'Ineligible,"  in  respect  to  elec- 
tions to  office,  as  used  in  the  Ck)nstitution 
and  Code  1907,  §  1467,  declaring  persons 
who  are  ineligible  to  hold  office,  refers  to  the 
time  of  election,  and  not  to  the  time  fixed 
for  entering  upon  the  office.  Finklea  v.  Far- 
ish,  49  South.  366,  368,  160  Ala.  230. 

Under  Laws  1879,  p.  243,  §  10,  declaring 
a  county  treasurer  "ineligible"  to  office  for 
more  than  two  consecutive  terms,  an  ap- 
pointment to  complete  the  term  of  another  is 
not  an  election  to  office  for  a  term,  and 
such  appointment  and  holding  for  ten  months 
thereunder  does  not  make  one  "ineligible"  to 
be  elected  for  the  office  for  the  two  consec- 
utive terms  immediately  following  the  term 
during  which  he  was  so  appointed.  Dodson 
V.  Bowlby,  110  N.  W.  698,  700,  78  Neb.  190. 


UNEQUITABLE 

INEQUITABLE  CONDUOT 

"Inequitable  conduct,"  as  applied  to  cas- 
es on  contract  calling  for  reformation,  con- 
sists in  doing  acts^  or  omitting  things,  or 
the  making  of  representations,  tending  nat- 
urally to  deceive  as  to  the  true  interpretation 
of  the  contract,  which  the  court  finds  to  be 
unconscionable.  American  Fruit  Product  Co. 
V.  Barrett  &  Barrett,  128  N.  W.  1009,  1011, 
113  Minn.  22. 

INEVITABLE 

Dangerous  conditions  of  the  work  or 
buslneas  which  can  be  obviated  by  the  use  of 
practical  devices,  well  known  and  in  general 
use,  are  not  "inevitable."  Barney  v.  Quaker 
Oats  Co.,  82  Atl.  113,  126,  85  Vt  372. 

INEVITABLE  ACCIDElfT 

See,  also.  Vis  Major. 

An  accident  is  inevitable  If  the  person 
in  connection  with  whom  it  occurs  neither 
has,  nor  is  legally  bound  to  have,  sufficient 
power  to  avoid  it  or  prevent  its  injuring  an- 
other; and  in  such  a  case,  the  essential  ele- 
ment of  legal  duty  being  wanting,  the  per- 
son cannot  be  held  negligent  Roanoke  By. 
&  Electric  Co.  v.  Sterrett,  62  S.  E.  385,  387, 
108  Va.  533,  19  L.  R.  A.  (N.  S.)  316,  128  Am. 
St  Rep.  971. 

An  accident  is  ^Inevitable"  if  the  per- 
son by  whom  it  occurs  neither  has  nor  is 
legally  bound  to  have  ^sufficient  power  to 
avoid  it  or  prevent  its  injuring  another. 
Waters-Pierce  Oil  Co.  v.  Snell,  106  S.  W.  170, 
174,  47  Tex.  Civ.  App.  413  (quoting  Shear. 
&  R.  Neg.  6). 

Under  the  employers'  liability  act,  where 
the  jury  would  have  been  justified  from 
plalntlfiF's  testimony  in  referring  plaintiff's 
injury  to  inevitable  accident  (that  is,  acci- 
dent which  prudence  on  the  part  of  defend- 
ant, or  those  employes  standing  in  places  of 
responsibility  in  respect  to  plaintiff,  could 
not  have  anticipated),  or  they  might  have 
referred  it  to  the  negligence  of  plaintiff's 
coemploy(^,  who  was  a  fellow  servant,  there 
was  nothing  to  take  the  case  to  the  jury,  and 
a  general  charge  for  defendant  was  proper. 
Walton  V.  Tennessee  Coal,  Iron  &  R.  Co.,  52 
South.  328,  166  Ala.  538. 

To  sustain  the  defense  of  '^inevitable  ac 
cldent"  in  a  suit  for  collision,  the  defendant 
has  the  burden  of  proof,  and  must  show  ei- 
ther what  was  the  cause  of  the  accident, 
and  that  the  result  of  that  cause  was  inevi- 
table, or  he  must  show  all  the  possible  caus- 
es and  with  regard  to  every  one  of  such  pos- 
sible causes  that  the  result  could  not  have 
been  avoided.  The  Edmund  Moran,  180  Fed. 
700,  701,  104  C.  C.  A.  552. 

The  breaking  of  mooring  posts  on  a 
pier  during   a  strong  wind  and  while  the 
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pier  was  being  used  by  an  nnusoally  large 
steamer  cannot  be  deemed  an  "inevitable  ac- 
cident," where  inadequate  provisions  to  avoid 
the  accident  were  ta^ken.  Coxe  Bros.  &  Co. 
V.  Cunard  S.  S.  Co.,  Limited,  174  Fed.  166, 
173  (citing  The  Louisiana,  3  Wall.  [70  XT.  S.] 
164,  173,  174,  18  L.  Ed.  85;  The  Mabey,  14 
Wall.  [81  U.  S.]  204,  215,  20  L.  Ed.  881). 

Rev.  Civ.  Code  1870,  art  2754,  makes 
carriers  liable  for  loss  of  goods  carried  un- 
less they  can  prove  that  such  loss  was  oc- 
casioned by  "accidental  and  uncontrollable 
events.'*  The  court  says  that  it  seems  these 
words  were  used  in  the  same  sense  as  "cas 
fortuit,"  "force  majeure,"  or  "fortuitous* 
event,"  as  defined  in  Code  of  1825,  which  was 
that  which  happens  by  a  cause  or  force  which 
we  cannot  resist  and  the  force  majeure  or 
''superior  force"  is  an  accident  which  human 
prudence  can  neither  foresee  nor  prevent 
These  various  phrases  are  held  to  be  the 
equivalent  of  the  common-law  phrase  "the 
act  of  God,"  and  the  holding  is  that  a  car- 
rier is  liable  unless  he  can  show  that  the 
loss  was  occasioned  by  an  "act  of  God,"  as 
used  in  that  sense.  The  words  are  also 
the  equivalent  of  "inevitable  accident,"  by 
which,  according  to  Story  on  Bailments,  ^Is 
meant  any  accident  produced  by  any  physi- 
cal cause  which  is  Irresistible,  such  as  loss 
by  lightning  or  storms,  by  perils  of  the  seas, 
Dy  an  inundation  or  earthquake,  or  by  sud- 
den death  or  illness.  By  Irresistible  force' 
is  meant  such  an  interposition  of  human 
agency  as  Is,  from  its  nature  and  power,  ab- 
solutely uncontrollable."  The  words  "acci- 
dent per  se"  mean  an  unforeseen  and  unex- 
pected event,  and  the  word  "uncontrollable" 
further  qualifies  the  event  as  one  which  can- 
not be  restrained  or  prevented.  Lehman, 
Stem  &  Co.  V.  Morgan's  Louisiana  &  T.  R. 
A  S.  S.  Co.,  38  South.  873,  874,  115  La.  1,  70 
L.  R.  A  562,  112  Am.  St  Rep.  259,  6  Ann. 
Cas.  818. 

Degree  of  eare  required 

An  "inevitable  accident'*  Is  something 
that  human  skill  and  foresight  could  not,  in 
the  exercise  of  ordinary  prudence,  have  pro- 
vided against  The  Drumcraig,  133  Fed.  804 
(citing  The  Pennsylvania,  24  How.  [65  U. 
S.]  307,  16  L.  Ed.  699). 

An  accident  which  could  not  be  prevent- 
ed by  the  exercise  of  ordinary  care  and  pru- 
dence is  an  •'inevitable  accident,"  for  which 
no  recovery  of  damages  can  be  had.  Gismon- 
dl  V.  People's  Ry.  Co.  (Del.)  83  Atl.  136,  138, 
2  Boyce,  577. 

An  accident,  which  with  the  exercise  of 
proper  care  could  have  been  anticipated  and 
provided  against,  is  not  "inevitable."  Bleak- 
ley  V.  City  of  New  York,  139  Fed.  807,  808. 

In  the  admiralty  law  the  phrase  "inevi- 
table accident"  has  a  comprehensive  mean- 
ing, and  it  is  not  necessary  that  the  acci- 
dent should  be  the  result  of  a  vis  major. ' 


If  no  negligence  can  be  imputed  to  either 
vessel  in  a  collision,  there  is  a  presumption 
that  they  were  navigating  in  a  lawful  man- 
ner and  the  accident  may  be  said  to  be  in- 
evitable; the  test  being  whether  the  collision 
could  have  been  prevented  by  the  exercise 
of  ordinary  care,  caution,  and  maritime  skill. 
The  Jumna,  149  Fed.  171,  172,  79  C.  C.  A. 
119. 

"Inevitable  acddent,**  as  applied  to  nav- 
igation, means  that  the  parties  charged  with 
fault  have  endeavored  by  every  means  in 
their  power,  with  due  care  and  caution  and  a 
proper  display  of  nautical  skill,  to  prevent 
the  occurrence  of  the  accident.  "Inevitable 
accident,"  which  will  exonerate  a  vessel 
from  liability  for  a  collision,  or  for  a  destruc- 
tion of  property,  does  not  mean  an  accident 
which  was  unavoidable  under  any  circum- 
stances, but  one  which  could  not  be  prevented 
by  the  exercise  of  ordinary  care,  caution,  and 
maritime  skill.  The  Blackheath,  154  Fed. 
758,  759  (citing  The  Mabey,  14  WalL  [81  U. 
S.]  204,  20  L.  Ed.  881). 

The  term  "inevitable  accident,**  as  ap- 
plied to  a  collision,  means  "a  collision  which 
occurs  when  both  parties  have  endeavored  by 
every  means  in  their  power  with  due  care  and 
caution  and  a  proper  display  of  nautical 
skill  to  prevent  the  occurrence  of  the  acci- 
dent, and  where  the  proofs  show  that  it  oc- 
curred in  spite  of  everything  that  nautical 
skill,  care,  and  precaution  could  do  to  keep 
the  vessels  from  coming  together.**  New 
York  &  Oriental  S.  S.  Co.  v.  New  York,  N.  H. 
&  H.  R.  Co.,  143  Fed.  991,  993  (quoting  The 
Mabey  &  Cooper,  14  WalL  [81  U.  S.]  204,  215, 
20  L.  Ed.  881). 

TTnaToidable  accident  synonymoiis 

See  Unavoidable  Accident 

INEVITABLE  NEOESSITY 

The  'Inevitable  necessity"  which  author- 
izes a  departure  from  a  rule  adopted  to  de- 
termine the  line  of  a  boundary  of  land  means 
an  impossibility  of  locating  the  lines  in  ac- 
cordance with  the  rule.  "Inevitable  neces- 
sity" is  therefore  not  an  exception  to  the 
rule,  but  a  limitation  upon  it'  Davis  v.  Com- 
monwealth Land  &  Lumber  Co.,  141  Fed. 
740,  755. 

INFAMOUS 

INFAMOUS  OBIME 

Const  U.  S.  Amend.  5,  provides  that  for 
an  infamous  offense  onie  shall  not  be  required 
to  answer  unless  on  the  presentment  or  in- 
dictment of  a  grand  jury.  Held,  that  an  of- 
fense is  "infamous**  if  it  involves  imprison- 
ment for  more  than  one  year'  with  or  withoat 
hard  labor,  and  that  a  **crime"  witliln  such 
provisions  is  not  necessarily  an  infamous  of- 
fense, but  includes  every  offense  of  a  serious 
or  atrocious  character,  involving  the  possible 
infliction   of   long   terms   of   imprisonment 
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wbich  offenses  must  be  tried  by  a  Jury.  Low 
T.  United  States,  169  Fed.  86,  89,  94  0.  G. 
A.  1. 

Determined  by  kind  of  pnnislinient^— 
Deatli  or  iniprlsonment  Itt.  peniten- 
tiary 

"A  crime  whicb  might  bave  been  pun- 
ished by  imprisonment  in  a  penitentiary  is 
an  ^infamous  crime,'  even  if  the  sentence 
actually  pronounced  is  of  a  small  fine  only." 
The  Paquette  Habana,  20  Sup.  Ct  290,  175 
U.  S.  677,  682,  44  L.  Ed.  320. 

An  '*inf^mous  crime"  is  one  the  punish- 
ment for  which  may  be  confinement  in  the 
penitentiary,  with  or  without  hard  labor. 
United  States  v.  J.  Lindsay  Wells  Co.,  186 
Fed.  248,  249. 

The  significance  of  the  term  "Infamous 
crime"  was  for  many  years  defined  by  stat- 
ute (Rev.  St.  N.  Y.  [1st  Ed.]  pt.-4,  c.  1,  tit  7, 
S  31),  which  declared  that  wherever  the 
term  ^'infamous  crime**  should  be  used  in  any 
statute  it  shall  be  construed  as  including 
every  offense  punishable  with  death  or  by 
imprisonment  in  a  state  prison,  and  no  other. 
That  a  husband  was  convicted  of  a  misde- 
meanor and  fined  $50  did  not  make  him  in- 
competent to  administer  on  the  estate  of  his 
deceased  wife  under  Code  Civ.  Proc.  N.  Y. 
S  2661,  providing  that  letters  of  administra- 
tion shall  not  be  granted  a  person  convicted 
of  an  infamous  crime.  In  re  O'Hara,  113  N. 
Y.  Supp.  281,  282,  60  Misc.  Rep.  269. 

Same*»ImprisonBient  for  term  of  years 
Under  Acts  1838,  p.  981,  c.  8,  |  8,  pro- 
viding that  every  person  who  shall  be  sen- 
tenced under  any  provision-  of  the  act  to  im- 
prisonment for  life,  or  for  a  term  of  one  year 
or  more,  for  any  offense,  shall  forever  there- 
after be  incapable  of  being  elected  to  any 
ofilce  of  honor,  trust,  or  profit  in  the  state, 
and  of  acting  as  a  freeman  therein,  and  of 
giving  testimony  as  a  witness  before  any  tri- 
bunal in  the  state,  unless  such  conviction  be 
reversed,  an  offense  punlsha^ble  by  imprison- 
ment for  one  year  or  more,  only,  is  an  "in- 
famous crime,"  within  Const  art  1,  §  7,  pro- 
viding that  no  person  shall  be  held  to  answer 
for  a  capital  or  other  infamous  crime,  unless 
on  presentment  or  indictment  by  a  grand 
Jury,  etc.  State  v.  Nichols,  60  Ati.  763,  768, 
27  R,  I.  69. 

Determined  bj  nature  of  crime 

An  "infamous  crime"  at  common  law 
was  regarded  as  comprehending  treason,  fel- 
ony, and  the  crimen  falsi.  United  States  v. 
Sims,  161  Fed.  1008,  1012  (citing  Sylvester  v. 
State,  71  Ala.  26). 

A  crime  may  "be  "infamous"  within  Const 
U.  S.  Amend.  5,  providing  that  no  person 
shall  be  held  to  answer  for  a  capital  or  other- 
wise Infamous  crime,  unless  on  presentment 
or  indictment  of  a  grand  Jury,  without  being 
a  felony,  and  there  is  no  general  definition 
in  the  federal  statutes  separating  and  de- 
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fining  felonies  and  misdemeanors.  When  a 
statute  therefore  creates  an  offense  and  does 
not  define  it  to  be  either  a  felony  or  a  mis- 
demeanor, recourse  must  be  had  to  the  com- 
mon law  to  determine  what  It  is,  and, 
though  the  word  tests  are  obsolete,  an  of- 
fense is  held  to  be  a  felony  which  was  such 
when  those  tests  were  operative.  Hume  v. 
United  States,  118  Fed.  689,  698,  56  0.  C.  A. 
407. 

Assault  and  battery 

Assault  and  battery  is  not  an  "infamous 
crime,"  where  the  punishment  may  be  no 
more  than  a  nominal  fine  as  well  as  impris- 
onment for  a  term  of  years.  The  grade  of 
the  offense  must  be  determined  by  the  evi- 
dence adduced  rather  than  by  the  fact  al- 
leged. State  V.  Cram,  24  AtL  853,  854,  84 
Me.  271. 

Conspiraoy 

Conspiracy  to  defraud  the  United  States 
being  punishable  by  imprisonment  in  the 
penitentiary  is  an  infamous  crime  within 
Const  U,  S.  Amend.  5,  providing  that  no  per- 
son shall  be  held  for  infamous  crime  except 
on  a  presentment  or  indictment  by  a  grand 
Jury.  United  States  v.  London,  176  Fed.  976, 
977. 


Petit  larceny,  though  a  misdemeanor  as 
provided  by  Rev.  St.  1909,  {  4925,  belongs  to 
the  class  of  crimes  known  as  crimen  falsi; 
and,  since  the  person  convicted  is  disqualified 
to  serve  as  a  juror  or  from  voting  at  any 
election  or  holding  any  ofllce  of  trust,  honor, 
or  profit  as  provided  by  section  4631,  it  is  an 
"infamous  crime"  within  section  2370,  pro- 
viding for  a  divorce  on  the  ground  that  the 
defendant  has  been  convicted  of  an  infamous 
crime  without  the  knowledge  of  the  plaintiff 
at  the  time  of  the  marriage.  Hartwig  v. 
Hartwig,  142  S.  W.  797,  799,  160  Mo.  App. 
284. 

Const  art  2,  §  8,  provides  that  no  person 
shall  be  held  to  answer  for  a  criminal  of- 
fense unless  on  indictment,  except  in  cases  In 
whi6h  the  punishment  is  by  fine,  or  imprison- 
ment otherwise  than  in  the  penitentiary. 
Hurd's  Rev.  St  1908,  c.  38,  div.  2,  §  7,  pro- 
vides that  every  person  convicted  of  the 
crime  of  larceny,  etc.,  shall  be  deemed  infa- 
mous and  shall  forever  thereafter  be  render- 
ed incapable  of  holding  office,  voting,  serving 
as  Juror,  etc.  Held,  in  view  of  the  course 
of  legislation  concerning  larceny,  which  at 
all  times  has  recognized  larceny  as  infamous, 
though  the  punishment  was  changed  and  a 
distinction  made  between  petit  and  grand 
larceny,  that  petit  larceny  was  an  "infa- 
mous" crime  under  section  7,  for  whidi  addi- 
tional punishment  was  provided,  and  must 
be  prosecuted  by  indictment  and  not  by 
information.  The  fact  that  courts  have  as- 
sumed Jurisdiction  for  many  years  without 
question  of  prosecutions  f6r  petit  larceny  on 
information  will  not  make  a  prosecution  so 
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brought  lawful,  where  by  the  plain  terms  of 
Hurd's  Rev.  St.  1908,  c.  38,  div.  2,  S  7,  petit 
larceny  Is  an  Infamous  crime,  which  must  be 
prosecuted  by  Indictment.  People  ▼.  Rus- 
sell, 91  N.  E.  1075,  245  IlL  268. 

« 

OTerchm|;;ge    for    proiecutiiis    peiuiloa 
elaim- 

One  convicted  of  making  an  overcharge 
for  prosecuting  a  pension  claim.  In  violation 
of  Act  Cong.  June  27,  1800,  c.  634,  i  4,  26 
Stat  183,  and  subject  to  Imprisonment  in  the 
discretion  of  the  court,  has  not  been  con- 
victed of  a  "crime  rendering  him  infamous 
according  to  law,"  within  Code  Pub.  Gen. 
Laws,  art.  93,  §  51,  making  one  convicted  of 
a  ''crime  rendering  him  infamous  according 
to  law"  disqualified  from  acting  as  executor, 
though  it  be  assumed  that  in  the  contempla- 
tion of  the  federal  jurisdiction  the  offense  be 
deemed  an  infamous  one.  Garltee  v.  Bond, 
62  Atl.  631,  633,  102  Md.  379,  111  Am.  St 
Rep.  385,  5  Ann.  Cas.  915. 

Rape 

Rape  being  a  crime  punishable  by  im- 
prisonment for  a  term  of  years  at  hard  la- 
bor is  an  "Infamous  crime,"  within  U.  S. 
Const.  Amend.  5,  requiring  one  charged  with 
an  infamous  crime  to  be  tried  on  a  present- 
ment or  indictment  of  a  grand  jury.  Garn- 
sey  V.  State,  112  Pac.  24,  30,  4  Okl.  Cr.  547, 
38  L.  R,  A.  (N.  S.)  600. 

Violation  of  excise  laws 

It  could  hardly  be  said  that  a  person 
who  had  been  convicted,  upon  indictment,  of 
a  violation  of  the  excise  law,  that  being  a 
misdemeanor,  was  convicted  of  an  "infa- 
mous crime.'*  The  statute  (Code  Civ.  Proc.  § 
2661)  declaring  that  letters  of  administration 
shall  not  be  granted  to  a  person  convicted  of 
an  "infamous  crime"  contemplates  the  con- 
viction of  some  crime  of  a  serious  nature. 
Were  that  not  so  it  would  have  left  out  the 
word  "infamous"  and  would  have  provided 
that  a  person  who  had  been  convicted  of 
"crime"  would  be  disqualified  from  being  ap- 
pointed administrator.  "The  signification  of 
the  term  'infamous  crime,'  wherever  that  ex- 
pression occurs  In  our  statutes,  is  absolutely 
fixed.  ♦  *  ♦  It  is  there  declared  that 
'whenever  the  term  "infamous  crime"  Is  used 
in  any  statute  it  shall  be  construed  as  in- 
cluding every  offense  punishable  with  death, 
or  by  imprisonment  in  a  state  prison,  and  no 
other.'"  In  re  Greene's  Estate,  96  N.  Y. 
Supp.  98,  101,  48  Misc.  Rep.  31  (citing  0*Brien 
V.  Neubert  [N.  Y.]  3  Dem.  Sur.  156). 

Violation  of  liqnor  lawi 

"An  'infamous  crime'  is  that  which 
works  infamy  in  the  person  who  has  commit- 
ted it"  The  Illegal  transportation  of  in- 
toxicating liquors  in  violation  of  Rev.  St.  c. 
27,  I  81,  as  amended  by  Acts  1891,  c.  132, 
§  2,  authorizing  a  punishment  for  a  term 
of  not  less  than  one  year,  Is  an  "Infamous 


crime."    Butler  v.  Wentworth,  24  AtL  456, 
457,  84  Me.  25,  17  L.  R.  A.  764. 

INFAMOUS  PUNISHinSIfT 

Fine  ^r  imprisonment  in  the  county 
Jail  constitutes  "infamous  punishment" 
Earley  v.  Winn,  109  N.  W.  633,  640,  129  Wis. 
291. 

"For  more  than  a  century  imprisonment 
at  hard  labor  in  the  state  prison  or  iienltenti- 
ary  or  other  similar  institution  has  been 
considered  an  infamous  punishment  in  Eng- 
land and  America."  An  order  of  a  police 
magistrate  directing  that  a  person  shall  serve 
a  tenn  in  the  chain  gang  was  a  sentence 
to  infamous  punishment,  where  the  members 
of  the  chain  gang  wore  the  typical  striped 
clothing  of  the  penitentiary  convict,  with 
iron  manacles  riveted  on  their  legs  which 
could  only  be  removed  by  the  use  of  the 
cold  chisel,  the  irons  on  each  leg  connected 
by  chains,  and  their  progress  to  and  from 
work  was  public,  and  from  dawn  to  dark, 
with  brief  intermissions,  they  toiletl  on  the 
public  roads  and  before  tlie  public  eye.  Jam- 
ison V.  Wimbish,  130  Fed.  351,  355  (quoting 
Ex  parte  Wilson,  5  Sup.  Ct  935,  114  U.  S. 
417,  29  L.  Ed.  89). 

INFANT 

As  person,  see  Natural  Person;   Person. 

INFANTICIDE 

To  constitute  "infanticide"  the  child 
must  have  been  totally  expelled  alive  from 
Its  mother's  bod^f,  must  have  lived  in  an  in- 
dependent existence  after  such  expulsion,  and 
its  death  must  have  been  caused  by  violence. 
Inflicted  upon  it  by  some  other  person  .after 
the  commeucement  of  its  independent  exist- 
ence. Cordes  v.  State,  112  S.  W.  943,  945,  54 
Tex.  Cr.  R.  204. 

INFECTION 

"Infection,"  as  used  In  an  accident  poli- 
cy, providing  that,  where  loss  is  occasioned 
or  contributed  to  in  any  way  by  erysipelas, 
blood  poisoning,  or  infection,  then  in  eases 
designated  the  amount  payable  shall  be  one- 
fourth  of  the  amount  which  otherwise  would 
be  payable,  relates  to  external  injuries,  and 
does  not  include  internal  inflammations, 
where  pus  is  formed  by  the  presence  of  pus 
germs.  Continental  Casualty  Go.  y.  Golvln, 
95  Pac  565,  570,  77  Kan.  561. 

IKFECTIOUS  DISEASE 

In  an  action  against  a  railroad  for  dam- 
ages to  a  shipment  of  hogs  through  wrongful 
exposure  by  defendant  to  cholera  or  other 
disease  during  transportation,  an  instruction 
was  not  objectionable  as  assuming  as  a 
matter  of  law  that  cholera  is  an  "infectious 
disease."  The  admitted  fact  that  the  disease 
readily  transmits  itself  excuses  the  use  of  the 
word  "infectious"  in  describing  that  charac- 
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teristlc.  It  is  true  lexicographers  and  scien* 
tific  persons  observed  a  well-defined  differ- 
ence In  the  meanings  of  the  words  "contagi- 
ous" and  "infectious";  but  courts  should  be 
slow  to  predicate  error  on  such  technical  dis- 
tinction. Evidently  the  word  "infectious" 
was  employed  in  the  petition  and  instructions 
to  express  the  property  of  transmissibiiity  in 
the  disease  or  diseases  to  which  the  hogs 
were  wrongfully  exposed  and  of  which  they 
died,  and  in  this  general  sense  its  use  was 
proper.  Council  v.  St  Louis  &  S.  F.  R.  Co., 
100  S.  W.  57,  61,  123  Mo.  App.  432. 

INFECTIOITS  SUBSTANCE 

"Infectious  substances"  ordinarily  mean 
substances  that  are  in  their  nature  infectious 
and  that  are  generally  recognized  as  such. 
Death  caused  by  a  poisonous  germ  received 
into  the  body  through  the  bite  of  a  dog  is 
not  a  case  of  contact  with  poisonous  or  "in- 
fectious substances"  without  the  accident 
benefits  of  an  insurance  policy.  Such,  bite  is 
an  accident  and  should  be  classed  under  the 
"accident  provisions"  of  the  policy.  Earner 
V.  Massachusetts  Mut.  Ace.  Ass'n,  67  Atl.  927, 
928,  219  Pa.  71,  123  Am.  St.  Rep.  621. 

INFER 

See  Contract  Inferred  from  Facts. 

IKFERENCE 

An  "inference"  can  only  be  drawn  from 
facts.  International  &  G.  N.  R.  Co.  v.  Valle- 
jo,  113  S.  W.  4,  6,  102  Tex.  70. 

An  "inference,"  as  applied  to  the  submis- 
sion of  questions  of  fact  to  the  jury,  must 
be  based  upon  proven  facts  and  cannot  be 
based  upon  other  inferences  or  presumptions. 
MUler  V.  Northern  Pac.  Ry.  Co.,  118  N.  W. 
344,  346,  18  N.  D.  19,  19  Ann.  Gas.  1215. 

An  'Inference"  is  a  deduction  which  the 
reason  ot  the  jury  makes  from  the  facts 
proved  without  an  express  direction  of  law 
to  that  effect.  Keen  v.  Keen,  90  Pac.  147, 
149,  49  Or.  362,  10  L.  R.  A.  (N.  S.)  504,  14 
Ann.  Cas.  45  (citing  B.  &  C.  Comp.  §  783); 
Lake  County  v.  Neilon,  74  Pac.  212,  214,  44 
Or.  14. 

"  'Inference*  is  a  deduction  or  conclusion 
from  facts  or  propositions  known  to  be  true. 
When  the  facts  themselves  are  directly  at- 
tested, the  jury  may  deduce  or  infer  or  pre- 
sume from  them  the  truth  or  falsity  of  the 
main  proposition."  An  inference  of  fact  can 
be  found  by  a  jury  only  from  other  facte  prov- 
en, A  jury.  Instead  of  basing  their  verdict 
upon  a  fact  proved,  based  it  upon  a  proba- 
bility. A  probability  is  not  a  proven  fact, 
and  hence  the  inference  drawn  from  it  can- 
not be  properly  based  upon  it.  Seavey  v. 
Laughlin,  57  Atl.  796,  797,  98  Me.  517  (quot- 
ing  Gates  v.  Hughes,  44  Wis.  336). 

An  "inference,"  within  Code  Civ.  Proc 
S  1963,  subd.  40,  which  providps  a  presump- 
tion of  survivorship  of  persons  perishing  in 


the  same  calamity,  unless  particular  circum- 
stances are  shown  from  which  it  can  be  in- 
ferred which  of  the  persons  survived,  is  not 
limited  to  the  definition  prescribed  by  Code 
Civ.  Proc.  §  1958,  as  a  deduction  which  the 
reason  of  the  jury  makes  from  the  facts 
found  without  an  express  direction  of  law  to 
that  effect,  but  should  be  construed  to  mean 
a  conclusion  drawn  by  reason  from  premises 
established  by  proof,  a  deduction  or  conclu- 
sion from  facts  or  propositions  known  to  be 
true,  under  section  1960,  declaring  that  an 
inference  must  be  founded  on  a  fact  legally 
proved,  or  on  such  a  deduction  from  that 
fact  as  is  warranted  by  a  consideration  of 
the  usual  propensities  or  passions  of  men,  the 
particular  propensities  or  passions  of  the 
person  whose  act  is  in  question,  the  course 
of  business,  or  the  course  of  nature.  Grand 
Lodge  A.  O.  U.  W.  of  Washington  v.  Miller, 
96  Pac.  22,  23,  8  Cal.  App.  25. 

A  passenger  of  another  railroad  company 
required  to  pass  over  the  depot  platform  of 
defendant  railroad  company  was  injured  by 
stepping  into  an  uncovered  water  hole  in  the 
platform.  The  defendant  was  in  the  exclu- 
sive control  of  the  platform  and  water  holes 
used  for  watering  its  trains,  an  extra  num- 
ber of  which  had  been  watered  during  the 
day  before  the  accident.  The  weather  was 
cold«  and  the  employ^  were  busy  and  had 
frequent  occasion  to  uncover  the  holes  and 
no  other  person  had  any  authority  to  open 
them.  The  employes  opening  the  holes  were 
instructed  not  to  leave  them  uncovered. 
Held  that,  though  negligence  will  not  be  pre- 
sumed, an  inference  within  Rev..  Codes,  §§ 
7956,  7957,  7959,  declaring  that  an  "infer- 
ence" is  one  kind  of  indirect  evidence,  and 
a  deduction,  which  the  jury  makes  from  the 
facts  proved  and  must  be  founded  on  a 
fact  legally  proved,  and  on  such  a  deduction 
from  that  fact  as  is  warranted  by  a  consid- 
eration of  the  usual  propensities,  that  the  em- 
ployl^s  omitted  to  re-cover  the  hole  was  justi- 
fied, authorizing  a  recovery  against  the  latter 
company.  Jenkins  v.  Northern  Pac.  Ry.  Co., 
119  Pac.  79-1,  795,  44  Mont.  295. 

Under  Code  Civ.  Proc.  §§  1868,  1870  (15), 
1958,  1960,  declaring  that  evidence  must  be 
relevant  to  the  question  in  dispute,  and  au- 
thorizing the  giving  of  evidence  on  the  trial 
of  any  of  the  facts  from  which  the  fact  in 
issue  is  logically  inferable,  and  defining  "in- 
ference" as  a  deduction  which  the  reason  of 
the  jury  makes  from  the  facts  proved,  it  is 
within  the  discretion  of  the  court  to  permit 
inquiry  into  collateral  facte  directly  connect- 
ed with  the  fact  in  dispute,  and,  unless  the 
evidence  admitted  is  without  any  weight  in 
determining  the  issue,  the  ruling  of  the  court 
in  receiving  it  will  not  be  reversed.  Moody 
V.  Peirano,  88  Pac.  380,  382,  4  Cal.  App.  411. 

Presumption  distingraisl^ed 

The  fundamental  characteristic  of  a 
"presumption,"  as  distinguished  from  an  "in- 
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ference,'*  is  that  the  former  affects  the  duty 
of  producing  further  testimony,  not  merely 
the  weight  of  that  already  produced.  Bower 
V.  Bower,  74  AtL  522,  525,  78  N.  J.  Law, 
387. 

An  "inference"  Is  nothing  more  than  a 
permissible  deduction  from  the  evidence, 
.  while  a  "presumption"  is  compulsory,  and 
cannot  be  disregarded  by  the  jury.  Terri- 
tory V.  Lucero,  120  Pac.  304,  305,  16  N.  M. 
652,  39  L.  R.  A-  (N.  S.)  58. 

Supposition  distinsuislied 

'^Inference,**  in  legal  parlance,  as  te- 
spects  evidence,  is  a  very  different  thing  from 
"supposition.**  The  former  is  a  deduction 
from  proven  facts,  while  the  latter  requires 
no  such  premise  for  its  justification.  Courts 
and  juries,  in  dealing  with  the  inquiry  wheth- 
er a  party  has  discharged  his  burden  of  proof, 
cannot  pronounce  on  mere  supposition  that 
the  burden  has  been  met,  but  can  only  estab- 
lish the  ultimate  fact  from  others  justifsring 
such  inference.  Miller-Brent  Lumber  Co.  v. 
Douglas,  52  South.  414,  415,  167  Ala.  286  (cit- 
ing 4  Words  and  Phrases,  p.  8579;  8  Words 
and  Phrases,  p.  6807). 

INFERIOR 

The  word  "inferior**  is  defined  by  Web- 
ster as  meaning  less  Important  or  less  valua- 
ble. In  an  action  for  breach  of  warranty  of 
seed  wheat,  plaintiff  alleged  that  defendant 
warranted  the  wheat  to  be  "White  Austral- 
Ian,"  but  that  it  was  actually  wheat  of  an  in- 
ferior variety  and  produced  a  crop  of  hay 
"Inferior"  to  that  which  would  have  been 
grown  had  the  wheat  been  of  the  variety 
warranted,  whereby  plaintiff  was  damaged. 
Held,  that  the  complaint  sufficiently  alleged 
that  the  crop  produced  was  of  less  value  than 
the  crop  that  would  have  been  produced  if 
'  the  wheat  had  been  as  warranted.  Moody  v. 
Peirano  (Cal.)  84  Pac.  783. 

Const,  art.  7,  f  51,  provides  that  in  all 
cases  of  contest  of  election  for  any  county, 
township,  or  municipal  office,  au  appeal  shall 
lie  at  the  instance  of  the  party  aggrieved 
from  any  'Interior*'  board,  council,  or  tribu- 
nal to  the  circuit  court.  Held,  that  the  use 
of  the  word  'Inferior'*  indicated  that  a  right 
of  appeal  to  the  circuit  court  was  guaranteed 
only  from  "any  inferior  board,  council,  or 
tribunal*'  which  the  Legislature  might  create 
or  empower  to  determine  such  contests. 
Sumpter  v.  Duffle,  97  S.  W.  435,  80  Ark.  369. 

CTFERIOR  OOUltT  OF  RECORD 

As  Hurd*s  Rev.  St.  1899,  a  37,  {  240,  lim- 
its the  Jurisdiction  of  city  courts  to  the  cities 
In  which  the  courts  are  established,  such 
courts  are  "inferior  courts  of  record*'  within 
chapter  53,  S  6»  providing  that  judges  of  in- 
ferior courts  of  record  in  towns  and  cities 
shall  receive,  in  lieu  of  all  other  fees,  per- 
,  quisites,  and  benefits,  In  cities  and  towns 


having  a  population  of  more  than  5,000  in- 
habitants, $1,500,  to  be  paid  out  of  the  city 
treasury.  Wolf  v.  Hope,  70  N.  B.  1082,  10S7, 
210  III  50. 

INFERIOR    COURTS 

Board  of  si&perTisors 

The  board  of  supervisors  of  a  county, 
though  exercising  judicial  functions,  is  not  an 
Inferior  court  within  Const,  art  6,  §  5,  pro- 
viding that  the  superior  court  shall  have  ap- 
pellate jurisdiction  in  cases  arising  in  jus- 
tices* and  other  inferior  courts,  as  the  term 
*  Inferior  courts'*  are  courts  established  for 
the  administration  of  justice,  charged  with 
the  exercise  of  judicial  power  as  a  substan- 
tfve  duty,  but  with  limited  jurisdiction  usual- 
ly confined  to  the  limits  of  the  city  or  town 
for  which  they  are  mainly  created,  and  police, 
municipal,  and  recorders'  courts  are  exam- 
ples of  Inferior  courts  within  the  Constitu- 
tion. Chlnn  V.  Superior  Court  of  San  Joaquin 
County,  105  Pac.  580,  581,  156  CaL  478. 

St  1893,  p.  174,  c.  147,  providing  for  an 
appeal  to  the  superior  court  from  the  decision 
of  the  board  of  supervisors  in  proceedings  for 
establishment  of  reclamation  districts  is  in 
conflict  with  Const  art.  6,  {  5,  limiting  the 
appellate  jurisdiction  of  the  superior  court  to 
cases  arising  in  justices  and  other  inferior 
courts,  for  the  board  of  supervisors,  tbough 
exercising  quasi  judicial  functions,  is  not  an 
inferior  court  Inglin  v.  Hoppin,  105  Pac. 
582,  585, 156  Cal.  483. 

Conrt-martial 

A  court-martial  is  not  an  inferior  court 
within  Const  §  86,  giving  the  Supreme  Court 
general  superintending  control  over  all  in- 
ferior courts,  it  belonging  to  the  executive 
department  of  the  government,  the  inferior 
courts  referred  to  being  the  courts  enumerat- 
ed in  section  85  which  belong  to  the  judicial 
department  State  v.  Nuchols,  119  N.  W.  632, 
634,  18  N.  D.  233,  20  L.  R.  A-  (N.  S.)  413. 

Justioe  of  the  peace 

A  "city  justice  of  the  peace"  provided 
for  by  Code  Civ.  Proc.  §  103,  does  not  come 
within  the  category  of  '^inferior  courts"  speci- 
fied in  the  Constitution,  which  the  Legisla- 
ture may  establish  in  any  incorporated  city 
or  town  or  dty  and  county.  Graham  v.  City 
of  Fresno,  91  Pac  147, 149,  151  CaL  465. 

Probate  court 

The  probate  court  is  an  "inferior  court** 
within  Const,  art.  6,  §  8,  giving  the  circuit 
courts  power  to  issue  writ  of  mandamus  to 
control  "inferior  courts,**  as  well  as  within 
article  6,  §  3,  giving  the  Supreme  Court  a  gen- 
eral superintending  control  over  "inferior 
courts** ;  the  term  meaning  lower  courts,  and 
the  circuit  court  has  jurisdiction  to  issue 
mandamus  to  the  probate  court.  Mitchell  v. 
Bay  Probate  Judge^  119  N.  W.  916,  917,  155 
Mich.  550. 
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The  probate  court  Is  an  **lnferlor  court" 
within  Const  art.  6,  |  8,  giving  the  circuit 
courts  power  to  issue  the  writ  of  certiorari 
necessary  to  give  them  general  control  over 
"inferior  courts,"  as  much  as  within  article 
6,  §  3,  giving  the  Supreme  Court  a  general 
superintending  control  over  "inferior  courts.*' 
Mitchell  V.  Bay  Probate  Judge,  119  N.  W.  916, 
917,  155  Mich.  550. 

A  "city  recorder's  court"  comes  within 
the  "inferior  courts"  specified  in  the  Constitu- 
tion which  the  Legislature  may  establish  in 
any  corporated  city  or  town  or  city  and  coun- 
ty. Graham  v.  City  of  Fresno,  91  Pac.  147, 
149,  151  Cal.  465. 

INFERIOR  LOCAI.  COURTS 

Laws  1S97,  c.  36,  provided  that  the  board 
of  claims  was  thereby  continued  to  be  known 
as  the  Court  of  Claims,  and  that  the  commis- 
sioners should  be  known  as  Judges  of  the 
Court  of  Claims,  defined  its  Jurisdiction,  and 
authorized  it  to  establish  rules  of  practice, 
vacate  and  modify  Judgments,  and  grant  new 
trials  as  well  as  to  appoint  court  officers  and 
adopt  an  official  seal,  and  provided  that  its 
determination  should  be  a  Judgment  to  be 
entered  of  record,  and  authorized  appeals 
therefrom  to  the  Appellate  Division,  and  an- 
other provision  (Code  Civ.  Proc.  §  264)  gave 
it  Jurisdiction  to  hear  all  private  claims 
against  the  state,  the  purpose  of  the  statute 
as  shown  by  Code  Civ.  Proc.  §§  263-281,  and 
Judiciary  Law  (ConsoL  Laws  1909,  c.  30)  {  2. 
being  to  have  the  proceedings  and  practice 
therein  conform  as  nearly  as  possible  to  the 
highest  courts  of  .record.  Const  art  6,  S  18, 
prohibits  an  inferior  local  court  from  being 
created  as  a  court  of  record.  Held,  that  the 
Legislature  acted  within  its  constitutional 
powers  in  creating  the  Court  of  Claims/ as  a 
court  of  record;  it  not  being  an  inferior  local 
court  within  Const  art.  6,  |  18.  People  ex 
reL  Swift  v.  Luce,  133  N.  Y.  Supp.  9,  13,  74 
Biisc.  Rep.  551. 

INFIDELITY 

Accusation  of,  as  cruelty,  see  Cruelty. 

INFIRM 

The  statute  which  provides  that  deposi- 
tions of  witnesses  may  at  the  request  of  de- 
fendant be  taken  when  the  witness  is  aged  or 
infirm  has  no  reference  to  a  woman  who  has 
been  confined  in  childbirth,  and  such  fact 
would  not  rendjer  her  "infirm."  Davis  v. 
Statc^  141  S.  W.  264,  267,  64  Tex.  Or.  R.  8. 

nrFiRMiTy 

See  Bodily  Infirmity;  Notice  6f  Infirmity. 

INFLAMMABLE 

A  fluid  is  "inflammable,"  within  the 
meaning  of  Gen.  St  1902,  §  4579,  making  it 
an  ofifense  to  keep  for  sale  any  fluid  for 


illuminating  purposes  inflammable  at  a  lees 
temperature  than  that  fixed  by  the  statute, 
where,  upon  ignition  of  the  liquid  or  its  vapor 
by  the  application  of  fire,  the  process  of  burn- 
ing or  combustion.  If  not  checked  or  interrupt- 
ed by  some  outside  influence,  continues  until 
the  fluid  is  consumed.  State  v.  Boylan,  65 
Atl.  595-597,  79  Conn.  463. 

INFLAMMABLE  LIQUID 

Kerosene  is  not  an  ''inflammable  liquid" 
within  the  meaning  of  a  policy  of  insurance. 
Buchanan  v.  Exchange  Fire  Ins.  Co.,  61  N. 
Y.  26,  29. 

INFLICT— INFLICTION 

An  instruction  that  "by  the  term  'acci- 
dent' Is  meant  the  infliction  of  the  alleged  in- 
Jury  to  plaintitTs  horse  at  the  time  and  place 
in  question"  is  not  objectionable  as  implying 
an  actual  wrong  from  the  use  of  the  word 
'Infliction."  Kortendick  v.  Town  of  Water- 
ford,  126  N.  W.  945,  947, 142  Wis.  418. 

INFLUENCE 

See  Immediate  Influence;   Sectarian  In- 
fluence;  Undue  Influence. 

INFLUENCE  OF  LIQUOR 

See  Under  the  Influence  of  Liquor. 

INFLUENCE  OF  PASSION 

See  Under  the  Immediate  Influence  of 
Sudden  Passion. 

INFORM 

As  aware,  see  Aware. 

INFORMALITY 

Entering  Judgment  against  garnishee 
without  a  prior  order  to  him  to  make  pay- 
ment, in  contravention  of  Ann.  St  1906, 
3439,  3440,  3452,  is  not  a  mere  "informality 
in  entering  Judgment,  for  which  section  672 
provides  Judgments  shaH  not  be  reversed. 
Walkeen  Lewis  Millinery  Co.  v.  Johnson,  109 
S.  W.  847,  849,  130  Mo.  App.  325. 

INFORMATION 

See   Current   Information;     Denial    of 
Knowledge  or  Information. 

'Information"  is  deflned  as  knowledge 
acquired,  derived,  or  inculcated,  as  by  ob- 
servation, or  by  reading  or  study,  or  in  con- 
versation. Metcalf  V.  Mutual  Fire  Ins.  Co., 
112  N.  W.  22,  24,  132  Wis.  67  (quoting  and 
adopting  deftnition  in  Stand.  Diet  p.  924). 

"Information"  implies  lack  of  knowl- 
edge. As,  for  instance,  where  one  says  he  is 
informed  of  a  thing,  he  knows  he  is  inform- 
ed of  it,  but  he  does  not  know  it  exists — ^he 
does  not  know  his  information  is  true,  but 
he  impliedly  affirms  that  he  does  not  know. 
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State  V.  Simpson,  118  S.  W.  1187,  U88,  136 
Mo.  App.  664. 

Under  the  €k)de  authorizing  a  denial  on 
information  and  belief  by  an  allegation  that 
the  pleader  has  not  the  knowledge  or  Infor- 
mation on  which  to  base  a  belief,  an  allega- 
tion that  as  to  plaintiff's  corporate  existence, 
the  Indorsement  of  the  note  sued  on  to  it, 
and  as  to  its  being  the  owner  and  holder 
thereof,  defendant  cannot  obtain  sufficient 
information  on  which  to  base  a  belief,  and 
hence  denies  such  allegation,  was  insufficient ; 
the  words  "knowledge"  and  'information" 
not  being  synonymous.  Welles  v.  Colorado 
Nat  Life  Assur.  Co.,  113  Pac.  524,  525,  49 
Colo.  508. 

Kirby's  Dig.  §  6200,  provides  that  after 
the  Jury  haB  retired  for  deliberation,  if  there 
is  a  disagreement  as  to  any  part  of  the  tes- 
timony, or  if  they  desire  to  be  Informed  as 
to  any  point  of  law  arising  in  the  case,  they 
may  request  the  officer  to  conduct  them  into 
the  court  where  the  'Information  required" 
shall  be  given,  in  the  presence  of  or  after 
notice  to  the  parties  or  tlielr  counsel,  does 
not  authorize  the  Jury  to  reopen  the  case 
and  interrogate  witnesses  on  new  matter, 
but  merely  to  gain  information  as  to  what 
the  testimony  previously  given  really  was, 
so  as  to  settle  disagreements  among  them- 
selves as  to  what  the  witnesses  had  said; 
hence  It  is  error  for  the  court  to  permit  the 
introduction  of  new  matter  by  means  of  an 
examination  of  a  witness  by  members  of 
the  Jury.  St  Louis,  I.  M.  &  S.  Ry.  Co.  v. 
Bennett  (Ark.)  87  S.  W.  1197  (concurring 
opinion  of  Hill,  C.  J.). 

A  complaint  preferred  on  behalf  of  the 
state  in  a  civil  action  is  usually  termed  an 
"information."  People  v.  McCl'-Uan.  105  N. 
Y.  Supp.  844,  54  Misc.  Rep.  130. 

Where  the  Attorney  General  appeared 
in  chancery  as  an  officer  of  the  crown  to 
call  the  court's  attention  to  a  matter  relat- 
ing to  a  charity,  where  the  trustees  had  im- 
properly sold  or  leased  the  property  or  mis- 
applied the  property,  the  pleading  was  calUnl 
an  "information."  MacKenzie  v.  Trustees  of 
Presbytery  of  Jersey  City,  61  Atl.  1027, 1040, 
67  N.  J.  Eq.  652,  3  L.  K.  A.  (N.  S.)  227. 

Where  a  suit  is  brought  by  the  Attor- 
ney General  to  enforce  a  public  trust,  the 
primary  pleading  is  not  a  complaint,  but 
an  "information,"  and  the  officer  bringing  it 
la  an  informant  If  he  sues  at  the  relation 
of  others,  they  are  relators,  and  the  proceed- 
ing Is  called  an  "information  ex  relatione." 
MacKenzie  v.  Trustees  of  Presbytery  of  Jer- 
sey City,  61  Atl.  1027,  1040,  67  N.  J.  Eq.  652, 
3  L.  R.  A.  (N.  S.)  227. 

Where  a  suit  in  the  Court  of  Chancery  is 
brought  by  the  Attorney  General  by  petition, 
the  petition  Is  culled  an  "information."  Era- 
ser V.  Fraser.  75  Atl.  979,  980,  77  N.  J.  Eq. 


205  (citing  Daniell,  Ch.  PI.  &  Prac.  p.  1  et 
seq.). 

IMFORMATIOK  (In  Criminal  I<aw) 

At  conmion  law  an  "information"  was  a 
surmise  or  suggestion  upon  record,  made  on 
behalf  of  the  sovereign  to  a  court  of  criminal 
Jurisdiction,  charging  a  person  with  the  com- 
mission of  a  misdemeanor.  They  were  of 
two  kinds:  First,  such  as  were  merely  at 
the  suit  of  the  king;  second,  such  as  were 
partly  at  the  suit  of  the  king  and  partly  at 
the  suit  of  the  party.  In  distinguishing  the 
two  kinds  of  informations  exhibited  in  the 
name  of  the  king,  Black  stone  describes  them 
as  those  which  are  truly  and  properly  his 
own  suits,  and  filed  ex  officio  by  his  own 
immediate  officer,  the  Attorney  General,  and 
those  in  which,  though  the  king  is  the  nom- 
inal prosecutor,  yet  It  is  at  the  relation  of 
some  private  person  or  common  informer, 
and  these  are  filed  by  the  king's  coroner  and 
attorney  in  the  Court  of  King's  Bench.  The 
objects  of  the  king's  own  prosecutions,  filed 
ex  officio  by  his  own  Attorney  General,  were 
properly  such  enormous  misdemeanors  as 
peculiarly  tended  to  disturb  or  endanger  his 
government,  or  to  molest  or  affront  him  in 
the  discharge  of  his  royal  functions.  The 
objects  of  the  other  species  of  Informations 
filed  by  the  master  of  the  crown  office  upon 
the  complaint  or  relation  of  a  private  subject 
are  any  gross  and  notorious  misdemeanors, 
riots,  batteries,  libels,  and  other  immorali- 
ties of  any  atrocious  kind,  not  peculiarly 
tending  to  disturb  the  government,  but  which, 
on  account  of  their  magnitude  or  pernicious 
example,  deserve  the  most  public  animad- 
version. State  V.  Guglielmo,  79  Pac.  577.  579, 
46  Or.  250,  69  L.  R.  A.  466,  7  Ann.  Cas.  976 
(quoting  and  adopting  the  definition  in  4 
Black.  Comm.  308). 

The  office  of  an  "information"  is  not 
only  to  give  the  court  Jurisdiction  to  issue 
the  warrant,  but  is  the  pleading  by  the  state. 
Informing  defendant  of  what  offense  he  is 
charged.  Snapp  v.  State,  103  Pac.  553,  2 
Okl.  Cr.  515. 


i< 


An  "information"  Is  not  a  "writ"  or 
process."  It  is  an  accusation  upon  which 
writs  and  processes  issue.  The  clause  of 
the  Constitution  providing  that  the  style  of 
all  writs  and  processes  shall  be  "the  state 
of  Oklahoma"  does  not  require  an  informa- 
tion to  begin  with  these  words.  It  Is  suffi- 
cient if  it  appears  from  the  record  of  a  case 
that  the  prosecution  was  carried  on  in  the 
name  and  by  the  authority  of  the  state.  But 
as  a  matter  of  good  pleading  it  is  well  for 
indictments  and  Informations  to  begin  with 
these  words.  Caples  v.  State,  104  Pac.  493, 
494,  497,  3  Okl.  Cr.  72,  26  L.  R.  A.  (N.  S.) 
1033  (citing  8  Words  and  Phrases,  p.  7531). 

An  "information,"  defined  by  Code  O. 
Proc.  §  145,  as  an  allegation  made  to  a  mag- 
istrate  that  a  person   has  been  guilty  of 
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some  designated  crime,  performs  the  same 
function  as  an  indictment  In  a  court  of  rec- 
ord, and  must  set  forth  facts  to  establish 
the  crime,  not  with  the  exactness  of  an  in- 
dictment, but  with  sufficient  predseness  to 
inform  the  magistrate  that  a  designated 
crime  has  been  committed,  and  it  should 
allege  the  time,  place,  person,  an  ^  other  cir- 
cumstances that  constitute  the  crime.  Peo- 
ple V.  Wacke,  137  N.  Y.  Supp.  652,  653,  77 
Misc.  Rep.  196. 

Ai&d»Tlt9  lisnAtitre,  and  Terlfioatlon 

An  "information,"  as  defined  in  the  Ore- 
gon statute  modifying  the  grand  jury  sys- 
tem, is  the  complaint  made  by  the  district 
attorney,  and,  as  the  district  attorney  in 
Oregon  Is  not  required  to  secure  leaye  of 
court  before  he  can  file  an  information,  it 
need  not  be  specially  verified  by  his  oath. 
State  V.  Guglielmo,  80  Pac.  103,  104,  46  Or. 
250,  69  L.  R.  A.  466,  7  Ann.  Gas.  976. 

"Originally  an  *information'  was  a  crim- 
inal proceeding  at  the  suit  of  the  king  with- 
out a  previous  indictment  or  presentment 
by  a  grand  jury.  It  could  be  preferred  only 
by  a  responsible  public  officer  when  duly 
supported  by  affidavit,  was  limited  to  mis- 
demeanors, and  was  a  substitute  for  an  in- 
dictment. In  this  -sense  it  Is  unknown  to 
the  law  of  this  state.  By  the  Revised  Stat- 
utes it  was  called  a  complaint  relating  to 
a  criminal  offense.  3  R.  S.  706,  marg.  p. 
By  the  Code  of  Criminal  Procedure  it  is  de- 
fined as  'the  allegation  made  to  a  magis- 
trate that  a  person  has  been  guilty  of  some 
designated  crime.'  Code  Cr.  Proc.  §  145.  The 
statute  does  not  expressly  provide  .that  It  is 
to  be  sworn  to,  nor  even  that  it  must  be  In 
writing,  although  the  word  'allegation'  from 
the  analogy  of  other  judicial  proceedings 
points  to  that  formality.  There  is  some  con- 
fusion in  the  authorities  as  to  what  an  In- 
formation' really  is,  for  the  term  is  frequent- 
ly Used  to  designate  the  deposition  or  affida- 
vit upon  which  a  criminal  warrant  is  issued. 
The  statute  itself  Is  not  free  from  doubt  up- 
on the  subject.  An  affidavit  taken  before  a 
magistrate  may  be  full  enough  to  perform 
the  function  both  of  an  information  and  a 
deposition.  This  is  true  when  it  sets  forth 
facts  sufficient  to  authorize  a  warrant  with- 
out further  evidence;  but,  when  more  proof 
is  required  and  it  is  necessary  to  subpoena 
witnesses  and  take  their  depositions,  an  in- 
formation is  essential.  Its  office  is  that  of 
a  complaint,  as  the  Revised  Statutes  called 
it.  Depositions  are  the  authority  for  the 
warrant,  as  the  magistrate  must  be  satis- 
fied 'therefrom,'  which  refers  to  the  deposi- 
tions only."  From  all  the  analogies  of  the 
law,  both  civil  and  criminal,  the  informa- 
tion is  intended  to  be  made  upon  oath,  though 
it  is  not  specifically  required.  People  ex  rel. 
Livingston  v.  Wyatt,  79  N.  E.  330,  332,  333, 
186  N.  Y.  383,  10  L.  R.  A.  (N.  S.)  159,  9  Ann. 
Cas.  972. 


By  wl&om  filed ' 

In  England,  at  common  law,  an  informa- 
tion was  an  accusation  of  a  criminal  char- 
acter exhibited  against  a  person  by  the 
Attorney  General  or  the  Solicitor  General, 
and  under  his  oath  of  office.  In  the  United 
States,  in  the  absence  of  statutes  changing 
its  character,  it  is  filed  by  the  officer  what- 
ever his  title,  who  exercises  the  function  of 
prosecuting  attorney  for  the  county.  In  re 
McNaught,  99  Pac.  241,  253,  1  Okl.  Cr.  528. 

Bishop  says,  in  section  144:  "In  our 
states  the  criminal  information  should  be 
deemed  to  be  such,  and  such  only,  as  in  Eng- 
land is  presented  by  the  attorney  or  solicitor 
general.  This  part  of  the  English  common 
law  has  plainly  become  the  common  law  with 
us.  And  as  with  us  the  powers  which  in 
England  are  exercised  by  the  attorney  gen- 
eral and  solicitor  general  are  largely  distrib- 
uted among  our  district  attorneys,  the  latter 
officers  would  seem  to  be  entitled  under  our 
common  law  to  prosecute  by  information  as 
a  right  adhering  to  their  office  and  without 
leave  of  cotlrt."  Ex  parte  McNaught,  100 
Pac.  27,  30,  1  OkL  Cr.  260  (citing  State  v. 
Kelm,  79  Mo.  515;  Wharton's  Crlm.  PI.  & 
Prac.  [8th  Ed.]  §  87). 

An  "information"  is  defined  to  be  a  writ- 
ten accusation  of  crime  preferred  by  the  dis- 
trict attorney  or  other  public  prosecuting 
officer  without  the  intervention  of  a  grand 
jury.  Ex  parte  Show,  118  Pac.  1062,  1066,  4 
Okl.  Cr.  416. 

As  complaint 

At  common  law,  an  "information"  is 
defined  to  be  a  complaint  or  accusation  ex- 
hibited against  a  person  for  some  criminal 
offense  committed  immediately  against  the 
king  or  against  a  private  person,  being  mere- 
ly an  allegation  of  the  officer  who  exhibits  it, 
Evans  V.  Willis,  97  Pac.  1047,  1048,  22  Okl. 
310.  19  L.  R.  A.  (N.  S.)  1050,  18  Ann.  Cas.  258. 

Complaint  in  inferior  courts 

Code  Cr.  Proc.  §  148,  provides  that  an 
information  is  the  foundation  of  the  juris- 
diction of  a  magistrate  in  preliminary  pro- 
ceedings, and  an  "information"  is  defined  by 
section  145  as  being  "the  allegation  made  to 
a  magistrate  that  a  person  has  been  guilty 
of  some  designated  crime."  Section  148  de- 
clares that,  when  an  information  is  laid  be- 
fore a  magistrate  of  the  commission  of  a 
crime,  he  must  examine  the  informant  or 
prosecutor,  and  any  witnesses  he  may  pro- 
duce, on  oath,  and  take  their  depositions. 
Held,  that  an  Information  charging  that  John 
Doe  and  Richard  Roe  willfully,  etc.,  conspir- 
ing to  interfere  with  and  Injure  the  property 
and  business  of  a  certain  railroad  company 
and  construction  company,  did  solicit  and 
urge  deponent  not  to  work  for  D.  or  for  the 
contracting  company  or  the  railroad  compa- 
ny, stating  that  they  would  injure  deponent's 
credit  as  a  contractor  if  he  proceeded  with 
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such  work,  and  that  they  would  pay  deponent 
to  quit  said  work,  was  fatally  defective  for 
failure  to  designate  the  commission  of  any 
crime,  and  was  therefore  Insufficient  to  con- 
fer jurisdiction  on  the  magistrate.  People 
ex  rel.  Sampson  r.  Dunning,  98  N.  Y.  Supp. 
1067,  1069,  113  App.  Div.  35. 

An  'Information"  is  the  allegation  made 
to  a  magistrate  that  a  person  has  been  guilty 
of  some  designated  crime,  under  the  express 
provisions  of  Code  Or.  Proc.  i  145,  and  is  the 
foundation  for  the  jurisdiction  of  the  magis- 
trate, the  office  of  a  "warrant"  being  merely 
to  bring  the  person  charged  before  the  magis- 
trate; and  where  an  information  before  a  po- 
lice justice  alleged  that  plaintiff  had  for  nine 
days  without  legal  excuse  not  caused  her 
child  to  attend  upon  instruction  as  required 
by  law,  and  that  she  had  not  presented  to  the 
school  authorities  proof  by  affidavit  that  she 
was  unable  to  compel  the  child  to  so  attend, 
as  required  by  Compulsory  Education  Law 
(Laws  1909,  c.  409)  §  537,  subsec.  4  (Consol. 
Laws,  1910,  c.  16,  {  635,  subsec.  4),  the  offense 
so  stated  was  the  only  one  the  justice  had 
power  to  try  under  the  information,  and  the 
fact  that  the  warrant  stated  that  plaintiff 
had  failed  for  nine  days  "to  send  the  said 
child  to  school  as  provided  In  the  compulsory 
educational  law"  would  not  render  the  officer 
laying  the  information  and  procuring  the 
warrant  liable  for  malicious  prosecution  for 
having  the  arrest  made  for  failure  to  send 
the  child  to  school  without  probable  cause, 
on  the  theory  that  he  knew  that  the  mother 
had  sent  the  child  to  school  each  day,  but 
that  It  had  been  excluded  because  of  the 
mother's  refusal  to  permit  Its  vaccination, 
the  uncontroverted  testimony  clearly  estab- 
lishing a  violation  of  section  537,  subsec.  4, 
of  the  compulsory  education  law,  the  offense 
charged  in  the  information.  Shappee  v.  Cur- 
tis, 127  N.  Y.  Supp.  33,  35,  142  App.  Dlv.  155. 

Indiotment  distisKvislied 

Indictment,  as  including,  see  Indictment 

An  "information"  is  distinguished  from 
an  **indictment"  and  the  source  from  which 
they  emanate;  an  indictment  coming  from 
a  grand  jury,  while  an  information  proceeds 
from  the  Attorney  General  or  prosecuting  at- 
torney of  the  county  in  which  the  crime  was 
committed.  State  v.  Minor,  92  S.  W.  466, 
467,  193  Mo.  597. 

At  common  law  an  "information"  is  de- 
fined to  be  a  complaint  or  accusation  exhibitr 
ed  against  a  person  for  some  criminal  offense, 
committed  immediately  against  the  king. or 
against  a  private  person;  an  "indictment" 
being  an  accusation  preferred  by  the  oath 
of  12  men,  and  an  information  is  only  the  al- 
legation of  the  officer  who  exhibits  it  An  In- 
formation would  lie  at  common  law  for  all 
misdemeanors,  but  not  for  a  felony;  it  hav- 
ing been  the  policy  under  such  law  that  no 
person  shall  be  put  on  trial  for  a  capital 
offense  or  any  other  crime  known  or  under- 


stood as  an  offense  under  said  law  occasion- 
ing a  total  forfeiture  of  the  offender's  lands 
or  goods  or  both,  except  by  Indictment  Ev- 
ans V.  WiUis,  97  Pac.  1047,  1048,  22  Okl.  310, 
19  L.  R.  A.  (N.  S.)  1050,  18  Ann.  Cas.  258. 

Bill  of  Rights  providing  that  prosecu- 
tions shall  be  by  Indictment  or  information, 
was  intended  to  secure  the  citizen  against 
prosecution  by  a  private  citizen  or  by  any 
authority  other  than  a  grand  jury  or  a  dis- 
trict attorney;  'indictment"  meaning  a  pre- 
sentment by  a  grand  jury,  and  "information" 
a  presentment  by  a  district  attorney  or  other 
officer  constituted  by  law  to  exercise  the  func- 
tions which  at  common  law  in  1805  were  ex- 
ercised by  the  law  officer  of  the  crown.  State 
V.  Boasberg,  50  South.  162,  165»  124  La.  289. 

As  process 

See  Process; 
As  writ 

See  Writ 

INFORMATIOK  IN  THE  KATUBE   OF 
QUO  WARRANTO 

Quo    warranto   as   Including,    see   Quo 
Warranto. 

An  "information  in  the  nature  of  quo 
warranto"  was  originally  criminal  in  form 
and  purpose;  the  object  of  the  proceeding 
being  not  merely  to  oust  but  to  fine  the  usurp- 
er. In  the  process  of  time  the  fine  fell  to  a 
nominal  amount,  and  its  imposition  was  final- 
ly discontinued  in  England,  though  the 
practice  still  prevails  in  some  of  the  Ameri- 
can states.  Therefore  through  a  gradual 
process  of  evolution  the  procedure  by  inform- 
ation became  essentially  civil  in  character. 
State  ex*  rel.  Jackson  v.  Anheuser-Busch 
Brewing  Ass'n,  90  Pac.  777,  778,  76  Kan.  184. 

Proceeding  by  "information  in  the  nature 
of  QUO  warranto"  was  never  more  than  inci- 
dentally criminal;  its  main  purpose  in  its 
early  history  having  been,  and  its  only  one 
in  recent  times  being,  to  try  title  to  office. 
Territory  ex  rel.  Hubbell  v.  Armljo,  89  Pac. 
267,  268,  14  N.  M.  205. 

The  'Information*'  was  a  criminal  pro- 
ceeding in  which,  if  the  issue  was  found 
against  the  defendant,  in  addition  to  a  judg- 
ment of  ouster,  a  fine  could  be  Imposed.  Mee- 
han  V.  Bachelder,  59  AtL  620,  621,  73  N.  H. 
113,  6  Ann.  Cas.  462. 

"Information  in  the  nature  of  quo  war- 
ranto" is  the  remedy  or  proceeding  where 
the  state  inquires  into  the  legality  of  the 
claim  which  a  party  asserts  to  an  office  or 
franchise,  and  to  oust  him  from  its  enjoy- 
ment if  the  claim  be  not  well  founded,  or  to 
have  the  same  declared  forfeited  and  recover 
it,  if,  having  once  been  rightfully  possessed 
and  enjoyed,  it  has  become  forfeited  for 
misuser  or  nonuser.  Moody  v.  Lowrlmore, 
86  S.  W.  400,  402,  74  Ark.  421  (quoting  and 
adopting  definition  In  2  Spell.  Extr.  Rem. 
1705). 
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An  "information  in  the  nature  of  a  qno 
warranto"  ia  a  dvll  remedy  when  used  for 
the  protection  of  prirate  rights.  People  v. 
Healy,  82  N.  E.  699,  e02,  230  IlL  280,  15  L. 
B.  A.  (N.  S.)  603. 

An  'Information"  at  the  instance  of  the 
Attorney  General  in  the  **nature  of  quo  war- 
ranto" to  forfeit  the  license  of  a  for^gn  cor- 
poration and  the  charter  of  domestic  corpo- 
rations for  misuser  is  a  civil  proceeding. 
State  ex  inf.  Hadley  v.  Standard  Oil  Co.,  116 
S.  W.  902,  1007,  218  Mo.  1. 

Originally  proceedings  in  the  "nature  of 
quo  warranto"  partook  of  the  character  of 
criminal  proceedings.  State  v.  Des  Moines 
City  Ry.  Co.,  109  N.  W.  867,  870,  135  Iowa, 
694. 

The  ancient  writ  of  "quo  warranto"  was 
in  the  nature  of  a  writ  of  right,  invocable 
by  the  king  against  persons  claiming  or 
usurping  an  office  or  liberty,  to  inquire  by 
what  authority  they  asserted  right  thereto, 
and  the  Judgment  was  conclusiye  even  as 
against  the  crown,  while  a  proceeding  by  "In- 
formation in  the  nature  of  quo  warranto" 
is  properly  a  criminal  prosecution  instituted 
not  only  to  fine  the  usurper,  but  to  oust  him 
from  the  office,  franchise,  or  liberty.  State 
T.  Sengstacken,  122  Pac.  292,  295,  61  Or.  455. 

An  Information  in  the  nature  of  quo  war- 
ranto is  the  substitute  for  the  ancient  writ 
of  quo  warranto,  and  in  Its  origin  was  essen- 
tially a  criminal  prosecution  to  punish  en- 
croachments upon  the  royal  prerogative,  and 
it  still  retains  that  character  to  the  extent 
that  the  proceedings  are  criminal  in  form  for 
the  purpose  of  punishing  the  usurper  and 
ousting  blm  from  enjoying  the  franchise. 
People  V.  Gartensteln,  94  N.  E.  128,  129,  248 
lU.  546. 

"Mandamus"  cannot  be  rightfully  Invok- 
ed to  settle  a  doubtful  claim  to  an  office,  or 
to  have  the  title  to  an  office  adjudicated  upon 
as  between  adverse  claimants,  but  ''informa- 
tion in  the  nature  of  a  quo  warranto"  affords 
the  proper  remedy.  Where  the  relator  holds 
a  prima  facie  and  uncontested  title  to  the 
office  or  his  title  has  been  adjudicated  upon 
and  finally  established  by  a  competent  tribu- 
nal, a  writ  of  "mandamus"  may  be  issued 
to  put  him  in  possession  of  the  office  as  well 
as  of  the  books,  papers,  and  other  property 
pertaining  to  It.  Hoy  v.  State,  81  N.  B.  509, 
612,  168  Ind.  506,  11  Ann.  Cas.  944  (citing 
Mannix  v.  State  ex  rel.  Mitchell,  17  N.  E. 
565,  115  lAd.  245). 

A  petition  to  determine  the  legality  of 
the  organization  of  a  school  district,  filed  by 
the  prosecuting  attorney  of  a  county  at  the 
Instance  of  a  resident  taxx)ayer  of  the  district 
to  be  formed,  is  a  proceeding  "in  the  nature  of 
a  quo  warranto,  or  statutory  quo  warranto," 
authorized  by  Rev.  St  1899,  {  4457,  and  not 
a  quo  warranto  ex  officio.  State  ex  inf. 
Berkley  ex  rel.  McCormack  y.  McClain,  86 
S.  W.  135, 136, 187  Mo.  409, 


TRFORMER 

See  Common  Informers. 

An  action  brought  by  a  state  official  by 
virtue  of  his  office  for  the  penalty  provided 
by  the  Child  Labor  Law  is  not  within  Prac- 
tice Act,  §  219,  relating  to  suits  instituted  by 
"informers,"  and  requiring  the  time  of  the  in- 
stitution of  the  action  to  be  noted  on  the  in* 
formation;  since  the  word  "informer,"  con- 
strued with  reference  to  the  act  as  originally 
passed,  means  common  informer,  viz.,  one 
who,  without  being  specially  required 
by  law  or  by  virtue  of  his  office,  gives 
information  of  crimes,  offenses,  or  misde- 
meanors which  have  been  committed,  in 
order  to  prosecute  the  offender.  Bryant  v. 
Skillman  Hardware  Co.,  69  Ad.  23,  24,  76 
N.  J.  Law,  45  (quoting  and  adopting  Bouv. 
Law  Diet). 

INFRINGEMENT 

See  Contributory  Infringement. 

All  or  eqitivalttat  elexKents 

The  performance  by  a  device  of  the  same 
function  as  the  device  of  a  patent  does  not 
alone  constitute  ''infringement,"  but  it  must 
also  be  the  mechanical  equivalent,  performing 
the  function  In  substantially  the  same  way. 
Johnson  Furnace  &  Engineering  Co.  v.  Wes- 
tern Furnace  Co.,  178  Fed.  819,  825, 102  a  0. 
A.  267. 

Oluutse  of  form 

"Infringement"  is  not  avoided  by  a  mere 
change  of  form  or  location  of  parts,  if  the 
same  principle  is  used  through  the  same 
mode  of  operation,  to  accomplish  the  same  re- 
sult, even  though  an  additional  beneficial  re- 
sult is  attained  through  the  charge.  Petti- 
bone,  Mulliken  &  Co.  v.  Pennsylvania  Steel 
Co.,  133  Fed.  730,  734. 

The  splitting  up  or  duplication  of  parts 
or  additions  does  not  avoid  'infringement'* 
when  the  patented  device  is  used.  If  the 
improver  uses  the  specific  device  of  the  prior 
patent,  he  is  an  infringer.  Underwood 
Typewriter  Co.  v.  Typewriter  Inspection  Co., 
177  Fed.  230,  238  (citing  Thomson-Houston 
El.  Co.  V.  Ohio  Brass  Co.,  130  Fed.  549;  Per- 
kins Elec  Switch  Co.  v.  Buchanan,  129  Fed. 
135). 

Degroe  of  utility 

A  device  securing  the  same  result,  but 
operating  on  a  different  principle,  is  not  an 
"infringement"  of  a  former  patent  Stltzer 
V.  Withers,  91  S.  W.  277,  280,  122  Ky.  181 
(quoting  and  adopting  definition  in  opinion  of 
Hobson,  C.  J.,  on  a  former  appeal;  citing 
Bridge  V.  Excelsior  Mfg.  Co.,  105  U.  S.  618, 
26  L.  Ed.  1190). 

Identity 

To  constitute  an  •Infringement"  of  a 
patented  machine,  three  things  must  be 
found:  First,  Identity  of  result;  second,  Iden- 
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tlty  of  means;  and,  third,  identity  of  opera- 
tion. American  Can  Co.  v.  Hickmott  Aspar- 
agus Canning  Co.,  137  Fed.  86,  90. 

Of  oopyrigl&t 

The  singing  of  a  single  verse  and  chorus 
of  a  copyrighted  song,  without  musical  ac- 
companiment, in  imitation  of  the  voice,  pos- 
tures, and  mannerisms  of  another,  is  not  an 
"infringement,"  against  which  a  temporary 
injunction  will  issue.  Green  v.  Minzenshelm- 
er,  177  Fed.  286,  288. 

Of  patent  for  deslsn 

In  patent  law,  close  imitation  is  essential 
to  make  out  '•infringment  of  a  design.**  There 
may  be  some  range  of  equivalency,  but  It  is 
necessarily  small.  Similarity  to  the  eye  of 
the  ordinary  man  is  the  test.  Williams  Calk 
Co.  V.  NeversUp  Mfg.  Co.,  136  Fed.  210,  217 
(citing  Gorham  Co.  v.  White,  14  Wall.  [81  U. 
S.]  511,  20  L.  Ed.  731). 

The  object  in  a  design  patent  is,  not  to 
identify  the  article  as  an  article  of  trade,  but 
to  ornament  it,  so  as  to  make  it  pleasing  to 
the  eye;  and  while  "sameness  of  appearance" 
is  identity  of  design,  the  test  of  infringement 
is  not  whether  an  ordinary  purchaser  might 
toe  deceived  into  buying  one  article  for  the 
other,  but  the  sameness  of  appearance  which 
constitutes  "infringement**  is  the  sameness  of 
flNithetic  effect  on  the  eye  of  an  ordinary  ob- 
server. Bolte  &  Weyer  Co.  v.  Knight  Light 
Co.,  180  Fed.  412,  416,  103  C.  C.  A.  558. 

Of  patent  for  prooesi 

When  an  entirely  new  process  is  invented 
and  patented  revolutionizing  the  art,  the 
claims  will  be  given  a  broad  construction, 
and  a  different  apparatus  and  a  variant  use 
of  element-s  may  amount  to  infringement; 
but  a  patent  for  an  improved  process  stands 
on  different  grounds,  and  in  order  to  consti- 
tute infringement  It  must  appear  that  all  the 
flteps  of  the  process  are  substantially  used. 
Schmertz  Wire  Glass  Co.  v.  Western  Glass 
Co.,  178  Fed.  973,  976. 

Of  trade  mark  or  nanie 

An  '^infringement  of  a  trade-mark'*  con- 
sists in  the  use  of  the  genuine  upon  substitut- 
ed goods,  or  of  an  exact  copy  or  reproduction 
of  the  genuine,  or  in  the  use  of  an  imitation 
in  which  the  difference  is  colorable  only,  and 
the  resemblance  avails  to  mislead  so  that  the 
goods  to  which  the  spurious  trade-mark  is 
affixed  are  likely  to  be  mistaken  for  the  genu- 
ine product;  and  this  upon  the  ground  that 
the  trade-mark  adopted  by  one  is  the  exclu- 
sive property  of  its  proprietor,  and  such  use 
of  the  genuine  or  of  such  imitation  of  it  is  an 
invasion  of  his  right  or  property.  G.  W.  Cole 
Co.  V.  American  Cement  &  Oil  Co.,  130  Fed. 
703,  705,  65  C.  C.  A.  105. 

An  "infringement**  of  a  trade-mark  con- 
sists in  the  use  of  the  genuine  upon  substi- 
tuted goods  or  an  exact  copy  or  reproduction 
of  the  genuine,  or  in  the  use  of  an  imitation  ' 


in  which  the  difference  is  colorable  only,  and 
the  resemblance  avails  to  mislead,  so  that  the 
goods  to  which  the  spurious  trade-mark  is 
affixed  are  likely  to  be  mistaken  for  the  genu- 
ine product  Sartor  v.  Schaden,  101  N.  W. 
511,  513,  125  Iowa,  696. 

"A  'trade-mark*  is  an  arbitrary,  distinc- 
tive name,  symbol,  or  device  to  indicate  or 
authenticate  the  origin  of  the  product  to 
which  it  is  attached.  An  'infringement'  of 
such  trade-mark  consists  in  the  use  of  the 
genuine  upon  substituted  goods,  or  of  an  ex- 
act copy  and  reproduction  of  the  genuine,  or 
In  the  use  of  an  imitation  in  which  the  dif- 
ference is  colorable  only,  and  the  resemblance 
I  avails  to  mislead,  so  that  the  goods  to  which 
1  the  spurious  trade-mark  is  affixed  are  likely 
to  be  mistaken  for  the  genuine  product.  Un- 
fair competition  is  distinguishable  from  the 
infringement  of  a  trade-mark,  in  this,  that 
it  does  not  involve  the  exclusive  right  of  an- 
other to  the  use  of  the  name,  symbol,  or  de- 
vice.** American  Broving  Co.  v.  Bienville 
Brewery,  153  Fed.  615,  616. 

Duplicity  or  exact  imitation  is  not  neces- 
sary to  the  infringement  of  a  trade-mark,  nor 
is  dissimilarity  in  size,  form,  and  color  of  the 
label  and  place  where  it  is  ai)plled  conclusive, 
it  being  sufficient  that  the  competing  label 
contains  the  trade-mark  of  another,  and  that 
confusion  or  deception  is  likely  to  result,  in- 
dependent of  the  fact  that  the  accessories  are 
dissimilar.  Infringement  of  a  trade-mark 
may  exist,  though  the  method  and  accompan- 
iments of  its  use  negative  the  idea  of  imita- 
tion. Eagle  White  Lead  Co.  v.  Pflugh,  180 
Fed.  579,  583. 

What  is  an  "infringement**  has  thus  been 
defined  in  an  English  text-book  (Kerly,  Trade- 
Marks,  p.  305),  which  definition  is  copied  in 
section  71,  Hopkins,  Unfair  Trade:  ** 'In- 
fringement* is  the  use  by  the  defendant  for 
trading  purposes  in  connection  with  goods  of 
the  kind  for  which  plaintiff's  right  to  exclu- 
sive use  exists,  not  being  the  goods  of  the 
plaintiff  of  a  mark  identical  with  the  plain- 
tiff's mark,  or  either  comprising  some  of  its 
essential  features  or  colorably  resembling  it 
so  as  to  be  calculated  to  cause  the  goods  to  be 
taken  by  ordinary  purchasers  in  any  market 
where  the  marks  circulate  for  the  goods  of 
the  plaintiff.**  The  imitation  of  any  part  of 
a  trade-mark  would  be  technical  infringe- 
ment, and  the  imitation  need  not  be  exact  or 
perfect  The  infringement  may  be  as  to 
color,  size,  and  form  of  the  objects  or  pack- 
ages, the  color  and  appearance  of  the  labels, 
or  the  words  or  part  of  the  words  designat- 
ing the  article  to  be  sold.  Any  use  of  a  key 
or  catch  word  in  a  trade-mark  in  a  way  cal- 
culated to  deceive  is  an  "infringement" 
Western  Grocer  Co.  v.  Caffarelli  Bros.  (Tex.) 
108  S.  W.  4121,  414  (clthig  FiUey  v.  Fassett,  44 
Mo.  173,  100  Am.  Dec.  275;  George  v.  Smith, 
52  Fed.  830;  Air-Brush  Mfg.  Co.  v.  Thayer, 
84  Fed.  6iO;  Colman  v.  Crump,  70  N.  Y.  573). 
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An  improver  on  a  patented  device,  al- 
tbough  his  Improvement  may  be  patentable  of 
itself,  is  an  'Infringer,"  if  he  uses  the  specific 
device  of  the  prior  patent.  Underwood  Type 
writer  Co.  v.  Typewriter  Inspection  Co.,  177 
Fed.  280,  238. 

INHABITANCY— INHABITANT 

See  Permanent  Inhabitant. 
All  inhabitants,  see  Inhabitant 

An  "inhabitant"  is  a  dweller  in  a  place; 
a  resident;  one  who  dwells  or  resides  penna- 
nently  in  a  place;  one  who  has  a  fixed  and 
permanent  abode  in  a  place.  "Residence" 
means  a  place  of  abode,  and,  within  the 
meaning  of  the  Alaska  divorce  law,  it  is  the 
place  where  one  resides — his  home.  Terrill  v. 
Terrlll,  2  Alaska,  475,  477. 

In  general  terms  one  may  be  designated 
as  an  "Inhabitant"  of  that  place  which  con- 
stitutes the  principal  seat  of  his  residence, 
of  his  business,  pursuits,  connections,  attach- 
ments, and  of  his  political  and  municipal 
relations.  Phillips  v.  City  of  Boston,  67  N. 
E.  250,  251,  183  Mass.  314  (quoting  and  adopt- 
ing definition  in  Lyman  v.  Fiske,  17  Pick. 
[34  Mass.l  231,  234,  28  Am.  Dec.  293). 

A  teamster  permanently  employed  in  the 
quartermaster's  department  of  the  army, 
coming  to  the  state,  and  stationed  at  a  mili- 
tary post  in  Georgia  where  he  was  subject 
to  the  orders  of  the  department,  is  not  an 
"inhabitant*'  of  the  state  in  the  sense  in 
which  that  term  is  used  in  the  statutes  of 
Georgia  in  reference  to  road  duty.  Pundt 
V.  Pindleton,  167  Fed.  997,  1003. 

The  word  **inhabitants,"  as  used  in  Code 
1906,  §  2305,  authorizing  the  supervisors  of 
any  county  to  protect  the  game  and  fish  in 
their  respective  counties  for  the  use  and 
consumption  of  the  inhabitants,  means  the 
Inhabitants  of  the  particular  county,  as  dis- 
tinguished from  the  other  inhabitants  of  the 
state,  so  as  to  authorize  such  boards  to  pro- 
hibit nonresidents  of  a  county  from  fishing 
and  hunting  therein.  State  v.  Hill,  53  South. 
411,  412,  98  Miss.  142,  31  L.  R.  A.  (N.  S.)  490. 

As  eitixen 

The  word  "inhabitants"  in  its  political 
s^nse  means  **citizens."  In  re  Silkman,  84 
N.  Y.  Supp.  1025,  1034,  1038,  88  App.  Div. 
102. 

The  words  "inhabitant,"  "citizen,"  and 
"resident"  mean  substantially  the  same 
thing,  and  one  is  an  "inhabitant,"  "resident," 
or  "citizen"  of  the  place  where  he  has  his 
domicile  or  home.  A  man's  residence  is  his 
home  or  habitation;  where  that  residence 
is  fixed,  and  at  a  particular  place,  and  he 
does  not  entertain  a  present  intention  of 
removing  therefrom.  To  constitute  a  domi- 
cile but  two  elements  are  necessary — the  act 
and  the  intention.    Stevens  v.  Larwill,  84  S. 


( W.  113,  118,  110  Mo.  App.  140  (citing  State 
ex  rel.  Lowe  v.  Banta,  71  Mo.  App.  32;  Greene 
V.  Beckwith,  38  Mo.  384 ;  Johnson  v.  Smith, 
43  Mo.  499;  Tiller  v.  Abernathy,  37  Mo. 
196). 

The  word  "inhabitant"  is  equivalent  to 
the  word  "citizen,"  as  used  in  U.  S.  Comp. 
St  1901,  p.  587,  I  740,  providing  that  when 
a  state  contains  more  than  one  district  every 
suit  not  of  a  local  nature  in  the  circuit  or 
district  courts  thereof  against  a  single  de- 
fendant, inhabitant  of  such  state,  must  be 
brought  in  the  district  where  he  resides, 
and  is  used  to  avoid  the  incongruity  of  speak- 
ing of  citizens  of  anything  less  than  a  state, 
when  the  word  inhabitant  applies  to  a  citi- 
zen of  any  district  in  a  state  which  was  di- 
vided into  more  than  one  district  Firestone 
Tire  &  R.  Co.  v.  Vehicle  Equipment  Co.,  155 
Fed.  676,  678  (citing  Galveston,  H.  &  S.  A, 
R.  Co.  V.  Gonzales,  14  Sup.  Ct  401,  151  U. 
S.  496,  88  L.  Ed.  248). 

Corporation 

A  corporation  may  be  an  "inhabitant," 
a  "resident,"  or  a  *'person,"  according  to  the 
sense  in  which  the  particular  term  is  used 
in  a  statute.  People  ex  rel.  Fleischmann 
Mfg.  Co.  V.  Marenus,  118  N.  Y.  Supp.  838, 
839,  134  App.  Div.  170. 

A  corporation  is  regarded  for  the  pur- 
poses of  taxation  as  an  "inhabitant"  of  the 
district  where  its  principal  x)fiice  is  situated. 
People  ex  rel.  Fleischmann  Mfg.  Co.  v.  Ma- 
rens,  116  N.  Y.  Supp.  189,  192,  62  Misc.  Rep. 
317. 

A  railroad  company  having  large  proper- 
ty interests  in  a  city  subject  to  taxation 
therein  is  an  "inhabitant"  within  Laws  1870, 
p.  1161,  c  519,  empowering  the  city  of  Buf- 
falo to  construct  and  maintain  waterworks 
to  supply  the  city  and  its  inhabitants  with 
water.  Delaware  L.  &  W.  R.  Co.  v.  City  of 
Bufl'alo,  115  N.  Y.   Supp.  657,  659. 

Domioile  or  legal  residence 

The  word  ^'inhabitant"  is  ordinarily 
used  to  indicate  a  person  with  a  fixed  domi- 
cile or  legal  residence,  and  an  *  inhabitant" 
therefore  is  one  who  has  an  established  res- 
idence at  a  given  place.  Bechtel  v.  Bechtel, 
112  N.  W.  8S3,  884,  101  Minn.  511,  12  L.  E. 
A.  (N.  S.)  1100. 

Though  the  word  "inhabitant"  in  its 
general  acceptation  is  synonymous  with 
"domicile"  or  "legal  residence"  and  in  the 
construction  of  statutes  words  are  to  be  giv- 
en their  ordlnar>'  meaning,  jurisdiction  in 
guardianship  cases  cannot  be  made  to  de- 
pend on  a  strict  construction  of  the  word  in 
Code  1897,  §  3219,  providing  that,  on  proper 
petition  to  the  court,  a  guardian  may  be 
appointed  for  "any  inhabitant"  of  the  coun- 
ty who  may  be  found  insane.  It  was  meant 
thereby  to  provide  a  means  whereby  the 
property  of  persons  of  unsound  mind,  living 
or  being  at  the  time  within  this  state,  might 
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be    preserved    and    cared    for.    Brown    t. 
Lambe,  d3  N.  W.  486,  488,  119  Iowa,  404. 

Am  eleotor  or  Toter 

As  used  In  Bey.  St  1899,  |  8027,  provid- 
ing that  on  application  by  petition  signed  by 
one-tenth  of  the  qualified  voters  of  any  coun- 
ty who  shall  reside  outside  the  corporate 
limits  of  any  dty  or  town,  having  at  the 
time  a  population  of  2,500  inhabitants  or 
more,  who  are  qualified  to  vote  for  members 
of  the  Legislature  in  any  county  in  the  state, 
the  county  court  shall  order  an  election  to 
determine  whether  Intoxicating  liquors  shall 
be  sold  within  the  county  outside  the  cor- 
porate limits  of  such  city  or  town,  the  word 
'inhabitants"  is  not  synonymous  with  "vot- 
ers," and  hence  it  does  not  require  that  cities 
In  order  to  be  excluded  shall  have  2,500  qual- 
ified voters  within  its  limits,  but  2,500  gen- 
eral residents  are  sufficient  State  ex  rel. 
HoUaday  v.  Blnke»  121  &  W.  159,  163,  140 
Mo.  App.  646. 

As  people 

See  PeoplOb 
As  person 

See  Person. 

As  residence  or  resident 

An  ''inhabitant"  and  "resident"  mean 
the  same  thing.  Pearson  v.  West,  77  S.  W. 
944,  945,  97  Tex.  23a 

"Inhabitancy"  and  "residence"  are  syn- 
onymous terms;  an  "inhabitant"  of  a  place 
being  one  who  ordinarily  is  personally  pres- 
ent there,  not  merely  in  itinere,  but  as  a 
resident  and  dweller  therein.  Harding  v. 
Standard  Oil  Ck>.,  182  Fed.  421,  425. 

An  "inhabitant"  of  a  place  is  one  who 
ordinarily  is  personally  present  there;  not 
merely  in  itlnere,  but  as  a  resident  and  dwell- 
er therein.  Willlngham  v.  Swift  &  Co.,  165 
Fed.  223,  224  (citing  Bicycle  Stepladder  Co. 
T.  Gordon,  57  Fed.  529). 

The  word  "resident,"  as  used  in  Code 
Civ.  Proc.  §  2476,  relating  to  the  Jurisdiction 
of  the  surrogate  courts.  Is  construed  as 
equivalent  to  "inhabitant"  It  is  co-ordi- 
nate with  and  intended  to  have  the  same 
meaning  that  ordinarily  attached  to  the  word 
"inhabitant"  In  re  Walker's  Will,  105  N. 
T.  Supp.  890,  892,  54  Misc.  Rep.  177. 

The  word  "resident,"  as  used  in  Code 
Civ.  Proc.  f  1763,  relating  to  the  Jurisdiction 
of  divorce  suits,  is  synonymous  with  "inhab- 
itant" ;  residence  being  synonymous  with  in- 
habitancy or  domicile.  Ensign  v.  Ensign, 
105  N.  Y.  Supp.  917,  921,  54  Misc.  Rep.  289. 

The  words  'Inhabitant"  and  "resident** 
mean  substantially  the  same  thing,  and  one 
is  an  inhabitant  or  resident  of  the  place 
where  he  has  his  domicile  or  home.  Stevens 
V.  Larwlll,  84  S.  W.  113,  118,  110  Mo.  App. 
140. 

In  the  law  of  process  and  attachment, 
residence"  and  **habltatlon"  are  generally 
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regarded  as  synonymous.  A  "resident'*  and 
an  "inhabitant"  mean  the  same  thing.  A 
person  resident  is  defined  to  be  "one  dwelling 
or  having  his  abode  in  any  place";  an  in- 
habitant, "one  that  resides  in  a  place."  At- 
kinson V.  Washington  &  Jefferson  College,  46 
S.  B.  253,  259,  64  W.  Va.  32  (dUng  Drake^ 
Attachm.). 

Under  Bums'  Ann.  St  1901,  |  240,  pro- 
viding that  the  word  "inhabitant"  may  be 
construed  to  mean  a  resident  in  any' place, 
an  "inhabitant"  of  a  township,  town,  or 
city  within  section  8421,  providing  that  per- 
sonal property  shall  be  assessed  to  the  own- 
er in  the  township,  town,  or  dty  of  which 
he  is  an  inhabitant,  is  one  whose  place  of 
abode  is  there,  and  who  has  no  present  in- 
tention of  moving  therefrom.  SchmoU  v. 
Schenck,  82  N.  B.  805,  807,  40  Ind.  App.  581. 

As  used  in  a  statute  providing  that  the 
time  during  which  a  defendant  in  a  criminal 
case  is  "not  an  inhabitant  of  or  usually  resi- 
dent within"  the  state  is  not  to  be  counted  in 
his  favor,  the  words  "inhabitant  of"  and 
**usually  resident  within"  are  synonymous. 
In  determining  the  construction  of  these 
words,  the  court  said:  "We  are  dted  to  va- 
rious decisions  upon  statutes  affecting  tax- 
ation and  the  administration  of  estates,  in 
which  the  words  'Inhabitants'  and  'residents' 
are  differentiated  from  'domldle'  and  from 
each  other,  but  none  of  these  cases  present 
the  two  words  in  such  context  as  they  ap- 
pear in  the  section  under  construction.  It 
may  be  that  Inhabitant'  is  often  a  more 
comprehensive  term  than  'resident,'  but,  tak- 
en together  as  they  appear  in  the  clause  un- 
der consideration,  with  the  modifier  'usually' 
before  the  word  'resident,'  it  seems  to  us 
that  the  term  'usually  resident,'  following 
the  word  Inhabitant'  in  such  close,  imme- 
diate connection,  was  intended  to  illustrate 
the  meaning  of  'inhabitant,'  and  that,  what- 
ever different  shades  of  distinction  may  be 
drawn  when  the  words  are  used  independent- 
ly of  each  other  in  other  statutes  here  they 
are  synonymous.  When  to  the  noun  'resi- 
dent' the  adjective  'usual'  is  prefixed,  in  the 
sense  of  'customary'  or  'common/  the  term 
becomes  more  clearly  the  synonym  of  Inhab- 
itant' as  that  word  is  defined  by  the  courts." 
State  V.  Snyder,  82  S.  W.  12,  22-24,  182  Mo. 
462. 

Under  Bums'  Ann.  St  1908,  S  3136, 
which  provides  that  wills  may  be  proven  in 
any  county  where  the  testator  was  an  in- 
habitant, and  section  240,  which  provides  that 
the  word  "inhabitant"  may  be  construed  to 
mean  a  resident  in  any  place,  a  complaint  up- 
on objection  to  the  probate  of  a  will  alleg- 
ing that  decedent  was  a  "resident"  of  the 
county  is  good  against  demurrer.  Aheam 
V.  Burk  (Ind.)  99  N.  B.  1004,  1005. 

In  the  Judiciary  Act  as  amended  and 
corrected,  providing  that  the  Circuit  Courts 
of  the  United  States  shall  have  original  cog- 
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nlzance  of  stilts  in  which  there  shaU  be  a  con* 
troversy  between  citizens  of  different  states, 
but,  where  jurisdiction  is  fonnded  only  on  di- 
versity of  citizenship,  suit  shall  be  brought 
only  in  the  district  of  the  residence  of  either 
plaintiff  or  defendant,  and  declaring  (section 
2)  that  any  other  suit  of  which  the  Circuit 
Courts  of  the  United  States  are  given  juris- 
diction by  the  preceding  section  may  be  re- 
moved to  the  Circuit  Court  for  the  proper  dis- 
trict by  the  defendant  or  defendants  therein, 
being  nonresidents  of  that  state,  the  words 
"residence"  and  ^Inhabitant"  are  used  synon- 
ymously, and  hence,  where  railroads  incorpo- 
rated in  other  states  operated  a  pari  of  their 
line  in  Iowa  and  were  served  there,  they  had 
a  "residence"  in  Iowa,  so  that,  other  jurisdic- 
tional requisites  being  present,  nonresidents 
having  been  injured  \n  Iowa  on  such  rail- 
roads could  have  sued  originally  in  the  feder- 
al courts  sitting  In  that  state,  and  therefore 
suits  brought  by  them  in  the  state  courts  were 
subject  to  removal.  Bogue  v.  Chicago,  B.  & 
Q.  R.  Co.,  193  Fed.  728,  733. 

mHABITANTS  OF- DISTRICT 

A  deed  recited  a  consideration  paid  by 
the  treasurer  of  school  district  No.  2,  pur- 
suant to  which  the  grantor  had  granted,  etc., 
unto  the  "inhabitants  of  said  district  No. 
2,"  their  heirs,  successors,  and  assigns,  for- 
ever, habendum  to  the  Inhabitants  of  such 
school  district  for  school  purposes  so  long 
as  it  should  be  used  as  such  and  no  longer, 
to  them,  their  heirs  and  assigns,  etc.  Held, 
that  the  word  '^Inhabitants"  meant  the  school 
district  in  its  corporate  capacity,  and  hence, 
on  the  district  being  abolished  and  the  prop- 
erty vesting  In  the  town  by  Pub.  Laws  1903, 
c  1101,  the  property  passed  to  the  town,  and 
did  not  revert  to  the  grantor's  heirs.  Town 
of  East  Greenwich  v.  Qimmons,  84  Atl.  1008, 
1009,  34  R.  I.  526. 

ISHABITED  BWEIXINO  HOUSB 

Under  Rev.  St  S  ^835,  declaring  it  bur- 
glary for  any  person  to  forcibly  break  and 
enter  any  Inhabited  dwelling  house  at  night 
with  intent  to  commit  a  felony,  a  dwelling 
house  which  Is  not  actually  occupied  by  any 
human  being  is  not  an  Inhabited  dwelling. 
Mason  v.  State,  27  Ohio  Cir.  Ct.  R.  626,  527. 

A  dwelling  house  is  inhabited,  within 
the  meaning  of  Rev.  St  ].905,  {  6835,  pre- 
ficriblng  imprisonment  for  life  for  burglari- 
ously entering  an  inhabited  dwelling,  where 
the  family  had  gone  for  a  vacation,  leav- 
ing servants  in  charge,  though  when  It  was 
entered  the  servants  may  have  been  tempo- 
rarily absent  State  v.  Mason,  77  N.  E.  283, 
285,  74  Ohio  St  65. 

A  Jail  is  an  "Inhabited  dwelling  house" 
within  the  statute  of  New  Tork.  Common- 
wealth V.  Posey,  4  Call  (8  Va.)  109,  110,  2 
Am.  Dec.  560. 


INHABITED  TEBBITOBT 

"Uninhabited  territory  Is  to  be  found  In 
probably  every  settled  community  in  the  state, 
and,  we  cannot  conceive  of  any  case  of  orig- 
inal incorporation  or  annexation  to  an  exist- 
ing municipality  of  inhabited  territory  that 
would  not  almost  necessarily  include  some 
parcels  of  land  not  actually  inhabited."  The 
act  of  1899  (St  1899,  p.  37,  c  41),  providing 
for  the  annexation  of  uninhabited  territory, 
and  expressly  stating  that  it  shall  not  be 
construed  to  repeal  any  part  of  any  act  re- 
lating to  the  annexation  of  inhabited  territory, 
was  never  designed  to  in  any  way  affect  any 
of  the  provision^  of  Act  1889  (St.  1889,  p. 
358,  c,  247),  providing  that  territory  may 
be  annexed  to  any  incorporated  town  by  the 
filing  of  a  petition  describing  the  territory 
desired  to  be  annexed  and  a  favorable  vote 
by  the  inhabitants  of  the  town  and  the  ter- 
ritory to  be  annexed,  so  far  as  territory 
taken  as  a  whole  may  fairly  be  said  to  be 
'^inhabited  territory."  If  the  territory  pro- 
posed to  be  annexed,  regarded  as  a  whole, 
may  fairly  be  said  to  be  inhabited,  the  pro- 
ceedings must  be  had  under  the  act  of  1889, 
regardless  of  the  number  of  parcels  of  land 
Included  therein  that  are  uninhabited.  Peo- 
ple V.  Town  of  Ontario,  84  Pac.  205-211,  148 
Cal.  625. 

INHALE— INHALATION 

Under  an  accident  policy  relieving  in- 
surer from  liability  for  injury  caused  by 
"voluntary  or  Involuntary  inhalation  of  gas," 
there  can  be  no  recovery  where  insured  died 
from  the  effects  of  gas  Inhaled  by  him  while 
in  a  hotel,  whether  the  accident  occurred 
because  of  his  mistake  or  the  neglect  of  some 
other  person.  Porter  v.  Preferred  Accident 
Ins.  Co.,  95  N.  Y.  Supp.  682,  683,  109  App. 
Dlv.  103. 

A  provision  in  an  accident  policy  that  the 
Insurer  should  not  be  liable  for  death  re- 
sulting from  'inhaling  of  gas"  refers  to  the 
intentional  Inhaling  of  gas  and  not  to  acci- 
dental asphyxiation.  Travelers'  Ins.  Co.  v. 
Ayers,  75  N.  E.  506,  507,  217  IlL  890,  2  L. 
R,  A.  (N.  S.)  168. 

INHERE 

Where  the  question  is  whether  an  error 
inheres  in  the  verdict,  **inheres"  means  "lost 
in,"  or  "covered  by,"  the  verdict  State  v. 
Lorenzy,  109  Pac.  1064,  1066,  59  Wash.  308, 
Ann.  Cas.  1912B,  153. 

INHERENT 

The  word  'inherent"  may  mean  perma- 
nently or  Inseparably  existing  in  a  subject 
but  not  pertaining  to»  a  subject.  Stand.  Diet ; 
Worcest  Diet.  In  the  former  sense  we  use 
the  word  in  speaking  of  the  Inherent  powers 
of  courts — powers  which  the  Legislature  did 
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not  give  and  cannot  take  away  at  least  with- 
out destroying  the  very  existence  of  the  court 
affected.  The  word  **inherent,"  as  used  in 
the  sentence,  '*There  Is  no  Inherent  right  in  a 
citizen  to  sell  intoxicating  liquors  by  retail," 
as  used  by  the  court  In  the  case  of  Meehan 
V.  Board  of  Excise  Corners  of  Jersey  City, 
64  Atl.  689,  73  N.  J.  Law,  382,  is  ambiguous. 
In  the  opinion  of  Green,  J.,  writing  or  con- 
curring opinion,  the  court  should  have  used 
the  word  "restrainable"  rather  than  "Inher- 
ent." Meehan  v.  Board  of  Excise  Com'rs  of 
Jersey  aty,  70  Atl.  363,  365,  75  N.  J.  Law, 
557. 

The  word  "inherent,"  as  applied  to  the 
inherent  right  of  the  court  to  direct  and  con- 
trol the  conduct  of  attorneys  or  its  oflftcers, 
does  not  mean  a  power  essential  to  the  ex- 
istence of  the  court  and  the  proper  exercise 
of  those  functions,  but  is  limited  to  the 
power  of  the  court  to  regulate  and  deal 
with  such  matters  in  the  absence  of  legisla- 
tion on  the  subject,  and  the  right  to  establish 
the  qualifications  of  the  office  of  attorney 
rests  In  the  police  power  by  force  of  which  a 
state  is  authorized  to  enact  laws  to  preserve 
the  public  safety,  maintain  the  public  peace, 
and  promote  and  preserve  the  public  health 
and  morals.  In  re  Applicants  for  License, 
55  S.  E.  635,  637,  143  N.  C.  1,  10  L.  R.  A- 
(N.  S.)  288,  10  Ann.  Cas.  187. 

INHERENT  JURISDICTION 

By  the  term  "inherent  jurisdiction"  of 
the  chancery  court  is  meant  that  jurisdiction 
and  procedure  of  the  High  Court  of  Chancery 
of  England  which  was  adopted  in  this  state 
as  the  jurisdiction  of  the  chancery  court  be- 
fore the  cession  act  J.  W.  Kelly  &  Co.  v. 
Conner,  123  S.  W.  622,  627,  122  Tenn.  339,  25 
L.  R.  A.  (N.  S.)  201. 

INHERENT  POWER 

The  "inherent  powers"  of  a  court  are 
such  as  result  from  the  very  nature  of  its 
organization,  and  are  essential  to  its  exist- 
ence and  protection,  and  to  the  due  adminis- 
tration of  justice.  Fuller  v.  State,  57  South. 
806,  807,  100  Miss.  811,  39  L.  R.  A.  (N.  S.) 
242  (citing  4  Words  and  Phrases,  p.  3605). 

INHERENT  RIGHT 

See,  also,  Natural  Right. 

Inherent  rights  are  those  privileges  en- 
joyed by  the  people  before  the  adoption  of 
the  Constithtlon,  only  surrenderable  by  the 
people,  or  subject  to  limitation  by  fundamen- 
tal law.  The  right  in  the  beginning  here  to 
participate  in  governmental  affairs  by  reason- 
able exercise  of  the  elective  franchise  was 
"inherent"  within  the  meaning  of  the  funda- 
mental declaration  in  the  Bill  of  Rights. 
State  ex  rel.  McGrael  v.  Phelps,  128  N.  W. 
1041,  1045,  144  Wis.  1,  35  L.  R.  A.  (N.  S.) 
353. 


INHERENT  VICE 

In  an  action  against  a  carrier  for  in- 
jury to  animals  shipped,  the  court's  defini- 
tion of  "inherent  vice"  as  meaning  a  fault 
was  not  possessed  by  the  ordinary  of  its  kind 
was  too  restrictive.  The  carrier,  in  the  ab- 
sence of  negligence,  is  not  liable  for  injuries 
arising  from  or  attributable  to  the  inherent 
natural  propensities  and  habits  of  the  ani- 
mals themselves,  notwithstanding  the  fact 
that  the  ordinary  of  its  kind  may  have  the 
same  inherent  natural  propensity  or  habit 
Texas  Cent.  R.  Co.  v.  G.  W.  Hunter  &  Co., 
104  S.  W.  1075,  1076,  47  Tex.  Civ.  App.  190. 

INHERIT 

See  Person  Who  Would  Inherit  as  Heir. 

The  word  "inherit"  is  used  in  law  "in 
contradistinction  to  acquiring  by  will,  but,  in 
popular  use,  this  distinction  is  often  disre- 
garded; *  ♦  •  to  receive  by  transmission 
In  any  way;  have  imparted  to  or  conferred 
upon ;  acquire  from  any  source."  In  re 
Whites  Estate,  84  Pac.  831,  832,  42  Wash. 
360  (quoting  Cent.  Diet). 

The  word  "inherit,"  as  used  in  article 
5  of  the  treaty  between  the  United  States 
and  the  Swiss  Confederation  of  November  8, 
1855,  providing  that  citizens  of  each  and 
their  heirs  having  personal  property  in  the 
jurisdiction  of  the  other  shall  have  absolute 
power  of  disposition,  and  that  such  provision 
shall  be  applicable  to  the  states  or  cantons 
of  the  other  which  permit  foreigners  to  hold 
or  inherit  real  estate,  but  in  case  any  state 
or  canton  does  not  permit  foreigners  to  hold 
there  shall  be  accorded  such  terms  as  the 
state  or  canton  permitted  to  sell  such  proper- 
ty with  power  to  withdraw  the  proceeds,  is 
not  the  same  as  the  word  "hold"  as  used  in 
such  treaty,  and  within  the  meaning  of  the 
last  provision  of  the  treaty.  Bums'  Ann. 
St.  1908.  §  3941,  providing  that  aliens  may 
"take  and  hold"  land  by  devise  and  descent 
only  and  may  convey  the  same  at  fuiy  time 
within  five  years,  did  not  permit  aliens  to 
hold  real  property,  but  merely  recognized  its 
terms  by  giving  five  years  in  which  to  dis- 
pose of  it  Lehman  v.  State,  88  N.  E.  365, 
307,  45  Ind.  App.  330. 

The  term  "inherited,"  as  used  In  Act 
Cong.  April  26,  1906,  c.  1876,  §  22,  providing 
that  the  adult  heirs  of  any  deceased  Indian 
of  either  of  the  Five  Civilized  Tribes  whose 
selection  has  been  made  or  to  whom  a  deed 
or  patent  has  been  Issued  for  his  share  of 
the  lands  of  the  tribe  to  which  he  belongs  or 
belonged  may  sell  the  lands  inherited  from 
such  deceased  Indian,  Is  synonymous  with 
the  word  "descend"  as  used  in  the  Original 
Agreement  with  the  Creek  Nation,  approved 
by  Act  Cong.  March  1,  1901,  c.  676,  and  the 
Supplemental  Agreement  approved  by  Act 
Cong.  June  30,  1902,  c.  1323,  and  covers  those 
cases  where  heirs  take  by  purchase,  as  well 
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as  by  Inheritance  strictly  speaking.    Shul- 
this  V.  MacDougal,  162  Fed.  331,  344. 

"Inherited  lands/*  as  applied  to  the 
Creek  Nation,  within  Act  Cong.  April  26, 
1906,  c.  1876,  $  22,  34  Stat.  145,  providing 
that  the  adult  heirs  of  a  deceased  Indian  of 
either  of  the  Five  Civilized  Tribes  whose  se- 
lection has  been  made  or  to  whom  a  deed  or 
patent  has  been  issued  for  his  share  of  the 
lands  of  the  tribe  to  which  he  belongs  or  be- 
longed may  sell  the  lands  Inherited  from 
such  deceased  Indian,  applies  to  all  allot- 
ments selected  by  or  for  deceased  members 
of  the  tribe  in  the  hands  of  their  heirs, 
whether  such  deceased  members  died  l^efore 
or  after  such  allotments  were  made.  Shul- 
this  Y.  MacDougal,  162  Fed.  331,  344. 

rNHERIT  AS  HEIRS 

Testator  devised  certain  property  to  de- 
fendant for  life,  and,  on  his  death,  to  his 
child  or  children  and  their  heirs,  and,  in  case 
of  defendant's  death  without  leaving  a  child 
or  children  or  descendants,  to  such  person  or 
persons  as  would  under  the  laws  of  the  state 
of  Maryland  inherit  the  same  as  the  heirs 
of  defendant  had  he  died  intestate  seised  of 
the  fee.  Held,  that  the  phrase  "such  per- 
sons as  would  inherit  as  heirs"  had  the  same 
effect  as  if  the  limitation  over  had  been  to 
defendant's  heirs,  and  hence  defendant  ac- 
quired the  fee  under  the  rule  in  Shelley's 
Case.  Cook  v.  Councilman,  72  AtL  404-406, 
109  Md.  622. 

INHEBITANOE 

See  Estate  of  Inheritance. 

"Inheritance"  is  defined  to  be  a  perpetu- 
ity in  lands  to  a  man  and  his  heirs,  and  the 
property  which  is  inherited  is  called  the  'In- 
heritance" ;  but  an  estate  for  life  created  by 
deed  is  not  an  estate  of  Inheritance.  Cum- 
mings  V.  Cummings,  75  Atl.  210,  211,  76  N. 
J.  Eq.  568. 

"The  word  'inheritance*  is  generally  used 
to  denote  an  estate  which  may  descend  to  a 
man  and  his  heirs,  and  includes  all  freehold 
estates,  but  not  estates  for  life.  It  also  in- 
cludes the  right  to  succeed  to  the  estate  of  a 
person  dying  Intestate."  Famey  v.  Weirlch, 
103   N.  Y.   Supp.  38,  44,  52  Misc.  Rep.  245. 

Am  applicalile  to  personalty 

At  common  la w»- when  one  spoke  of  "in- 
heritance" or  inheriting,  he  referred  to  real 
property,  title  to  which  on  the  death  of  the 
ancestor  vested  in  the  heirs,  and  it  means 
real  property  now  exclusively  when  It  is  used 
in  its  legal  technical  meaning.  Title  to  per- 
sonal property  of  the  ancestor  did  not  vest 
in  the  heirs,  but  went  to  the  personal  repre- 
sentative of  the  decedent,  viz.,  his  adminis- 
trator, and  was  by  him  administered,  and 
distributive  shares  were  by  him  apportioned 
among  the  heirs  of  the  decedent.  Berry  v. 
PoweU,  105  S.  W.  345,  317,  47  Tex.  Civ.  App. 
509. 


A  complaint  in  an  action  to  foreclose  a 
mortgage  securing  a  bond  which  alleged  the 
execution  of  the  bond  and  mortgage;  that 
the  mortgagee  died  leaving"  a  third  person 
his  only  heir  at  law  and  next  of  kin,  who  be- 
came the  owner  of  the  mortgage  by  "Inherit- 
ance"; that  the  third  person  died  leaving  a 
win  by  which  he  bequeathed  the  mortgage  to 
his  executrix,  who  assigned  the  same  to 
plalntiff-Hsufficlently  alleged  that  the  third 
person  acquired  title  to  the  bond  and  mort- 
gage, and  that  plaintiff  was  the  owner  of  the 
same,  though  the  word  "Inheritance"  more 
properly  applies  to  a  succession  to  the  title 
to  real  estate  by  the  death  of  the  former 
owner.  Ward  v.  Branson.  110  N,  X.  Supp. 
335,  336,  126  App.  Dlv.  508. 

Am  natural  ricl&t 

See  Natural  Right 

As  privilege 

See  Privilege. 

rNHEBITANC£  TAX 

See  Collateral  Inheritance  Tax;  lineal 

Inheritance  Tax. 
See,  also.  Succession  Tax;  Transfer. 

While  an  "inheritance  tax,'*  or  death  du- 
ty has  been  recognized  as  a  method  of  gov- 
ernmental support  from  very  early  times,  it 
was  practically  unknown  in  England  at  the 
time  of  the  Revolution,  but  has  since  that 
time  been  in  use  there,  and  more  recently 
has  been  adopted  in  many  of  the  states. 
Curry  v.  Spencer,  61  N.  H.  624,  632.  60  Am. 
Rep.  337;  Magoun  v.  Illinois  Trust  &  Savings 
Bank,  18  Sup.  Ct.  594,  170  U.  S.  283,  287, 
288,  42  L.  Ed.  1037.  The  number  of  these 
statutes  and  the  Judicial  ingenuity  that  has 
been  displayed  in  supporting  them  attest  the 
favorable  opinion  with  which  the  political 
wisdom  of  this  method  of  distributing  the 
governmental  burden  Is  now  regarded ;  but 
the  decisions  themselves,  involving,  as  they 
do,  consideration  of  the  provisions  of  particu- 
lar constitutions,  are  not  of  value  in  the 
present  disc-usslon,  except  as  they  may  throw 
light  upon  the  nature  of  the  tax  sought  to  be 
imposed,  and  the  situation  in  view  of  which 
the  convention  and  the  people  acted  in  1903. 
All  the  decisions  agree,  as  was  held  in  effect 
in  Curry  v.  Spencer,  that  an  inheritance  tax 
is  not  a  proportional  distribution  of  public 
expense  upon  the  property  of  the  taxing  dls 
trlct.  "Taxes  of  this  general  character  ar<j 
universally  deemed  to  relate,  not  to  property 
eo  nomine,  but  to  its  passage  by  will  or  by 
descent  in  cases  of  intestacy,  as  dlstinguli^hed 
from  taxes  imposed  on  property  real  or  per- 
sonal, as  such  because  of  its  ownership  and 
possession.  In  other  words,  the  public  con- 
tribution which  death  duties  exact  is  predi- 
cated on  the  passing  of  property  real  or  per- 
sonal, as  such,  because  of  its  ownership  and 
possession.  In  other  words,  the  public  con- 
tribution which  death  duties  exact  is  predi- 
cated on  passing  of  property  disassociated 
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from  its  transmission  or  receipt  by  will,  or  as 
the  result  of  intestacy.  ♦  ♦  ♦  Tax  laws 
of  tMs  nature  Ijq  all  countries  rest  in  their 
essence  upon  the  principle  that  death  is  the 
generating  source  from  which  the  particular 
taxing  power  takes  its  being,  and  that  it  Is 
the  power  to  transmit,  or  the  transmission 
from  the  dead  to  the  living,  on  which  such 
taxes  are  more  immediately  rested."  Knowl- 
ton  V.  Moore,  20  Sup.  Ct  747,  178  TJ.  S.  41, 
47,  56,  44  L.  Ed.  909.  Whether  governmental 
taking  of  the  property  of  the  individual  in 
this  way  is  properly  described  as  an  excise, 
commodity,  succession,  or  privilege  tax  is 
not  material.  No  language  of  the  Constitu- 
tion authorizes  taxation  by  such  terms,  and  it 
would  avail  nothing  to  establish  the  defini- 
tive accuracy  of  either.  The  Constitution  in 
terms  authorizes  what  the  statute  attempts 
to  effect  Under  such  circumstances,  the 
discussion  of  questions  of  terminology  is  un- 
necessary and  may  be  misleading.  Knowlton 
v.  Moore,  20  Sup.  Ct  747,  178  U.  S.  41,  57, 
44  li.  Ed.  969.  Such  a  proceeding  is  merely 
a  taking  for  governmental  purposes  of  a 
portion  of  the  estate  at  the  death  of  the  own- 
er. If  the  right  of  property  previously  en- 
joyed embraced  the  right  to  dispose  of  it 
after,  or  in  view  of,  death,  the  authorization 
of  such  taking  is  a  limitation  upon  that 
right  Crocker  v.  Shaw,  54  N.  E.  549.  174 
Mass.  266,  267;  Emmons  v.  Shaw,  50  N.  B. 
1033, 171  Mass.  410,  413 ;  Minot  v.  Winthrop, 
38  N.  E.  512,  162  Mass.  118,  124,  26  L.  R.  A. 
259;  United  States  v.  Perkins,  16  Sup.  Ct 
1073,  163  U.  S.  625,  41  L.  Ed.  287;  Thomp- 
son V.  Kidder,  65  AU.  392,  394,  74  N.  H.  89, 
12  Ann.  Cas.  948. 

The  **inherltance  tax"  is  variously  term- 
ed "succession  tax,"  *'legacy  tax,"  and  "pro- 
bate duties";  but,  whatever  it  may  be  term- 
ed, it  is  not  a  tax  upon  property  but  upon 
the  right  of  succession  thereto.  State  ex 
rel.  Foot  v.  Bazille,  106  N.  W.  93,  96,  97 
Minn.  11,  6  L.  R.  A.  (N.  S.)  732,  7  Ann.  Cas. 
1056. 

The  tax  variously  called  an  '^inheritance 
tax,"  a  "legacy  tax,"  a  "transfer  tax,"  and 
a  "succession  tax,"  is  a  "burden  imposed  by 
government  on  all  gifts,  legacies,  and  succes- 
sions whether  of  real  or  personal  property 
or  both  or  any  interest  therein,  passing  to 
certain  persons  (other  than  those  specially 
excepted)  by  will,  by  intestate  law,  or  by 
deed  or  assignment  made  Inter  vivos,  intend- 
ed to  take  effect  at  or  after  the  death  of  the 
grantor."  In  re  Morris'  Estate,  50  S.  E.  682, 
138  N.  C.  259  (quoting  and  adopting  defini- 
tion in  Dos  Passos  [2d  Ed.]  |  2). 

An  "inheritance  tax"  is  an  impost  or  ex- 
cise on  the  right  to  pass  the  estate  and  the 
privilege  of  the  devisee  to  take.  In  re  Stlx- 
rud's  Estate,  109  Pac.  343,  347,  £8  Wash.  839, 
83  L.  R.  A.  (N.  S.)  632,  Ann.  Cas.  1912A,  850. 

An  inheritance  tax  is  not  on  the  property 
itself  but  on  the  right  to  succeed  to  the  prop- 


erty.   People  V.  Griffith,  92  N.  E.  313,  315,  245 
IlL  532. 

An  "inheritance  tax"  is  not  a  tax  upon 
property,  but  a  "special  or  excise  tax,"  within" 
Const  f  181,  authorizing  a  special  or  excise 
tax.  Booth's  Ex*r  v.  Commonwealth  ex  reL 
Jefferson  County  Attorney,  113  S.  W.  61,  63, 
65,  130  Ky.  88,  33  L.  R.  A.  (N.  S.)  592;  AUen's 
Ex'rs  V.  McElroy,  113  S.  W.  66, 130  Ky.  111. 

An  "inheritance  tax"  is  not  a  tax  on 
property  as  such,  but  one  on  the  right  of  suc- 
cession, a  tax  on  one  for  the  privilege  of  suc- 
ceeding to  property.  In  re  Kennedy's  Estate, 
108  Pac  280,  283,  157  GaL  517,  29  L.  B.  A. 
(N.  S.)  428. 

An  "inheritance  tax"  is  a  tax  on  the 
right  of  succession,  and  not  a  tax  on  the  prop- 
erty itself;  the  right  thereto  vesting  in  the 
state  on  the  death  of  the  prior  owner.  Na- 
tional Safe  Deposit  Co.  v.  Stead,  95  N.  E. 
973,  978,  250  111.  584,  Ann.  Cas.  1912B,  430. 

"An  'inheritance  tax*  is  not  a  tax  upon 
property  itself,  but  upon  its  transmission  by 
will  or  descent."  An  "inheritance  tax"  is 
not  one  on  property,  but  one  on  the  succes- 
sion. Cahen  v.  Brewster,  27  Sup.  Ct  174, 
176,  203  U.  S.  543-550.  51  L.  Ed.  310,  8  Ann. 
Cas.  215  (quoting  Magoun  v.  Illinois  Trust  & 
Sav.  Bank.  18  Sup.  Ct  594,  170  U.  S.  283,  42 
L.  Ed.  1037;  United  States  v.  Perkins,  16  Sup. 
Ct  1073,  163  U.  S.  625,  41  K  Ed.  287). 

The  "inheritance  tax"  levied  by  Laws 
1903,  p.  65,  c.  44,  is  not  a  tax  on  property  or 
property  rights  in  any  sense,  but  is  purely  an 
excise  tax  levied  upon  the  transfer  or  trans- 
action, and  merely  measured  in  amount  by 
the  amount  of  the  property  transferred. 
Beals  V.  State,  121  N.  W.  347,  349,  139  Wis. 
544. 

An  'inheritance  tax"  is  an  "impost,  duty, 
or  excise  tax  upon  the  privilege  secured  by 
law  to  devisees,  legatees,  grantees,  heirs,  and 
personal  representatives  of  taking,  holding, 
and  enjoying  all  property,  real  and  personal, 
or  any  interest  therein,  passing  by  will,  by 
intestate  law,  or  by  any  grant  or  gift  made 
inter  vivos  and  intended  to  take  effect  at  or 
after  the  death  of  the  grantor."  It  is  not  a 
tax  upon  property  itself,  but  is  a  duty  im- 
posed upon  the  privilege  of  acquiring  proper- 
ty by  inheritance.  In  re  Touhy's  Estate,  90 
Pac.  170,  171.  85  Mont  431. 

An  'inheritance  tax"  is  a  charge  on  suc- 
cession by  inheritance  or  transfer  by  wiU. 
McDougald  v.  Low,  127  Pac.  1027,  1028,  164 
Cal.  107. 

The  'inheritance  tax"  provided  for  by 
Sanborn's  St  Supp.  1906»  |  1087—1,  is  a  tax 
on  the  right  of  succession,  and  not  on  proper- 
ty. In  re  BuUen's  Estate,  128  N.  W.  109,  111, 
143  Wis.  512,  139  Am.  St  Rep.  U14. 

An  "Inheritance  tax  law"  is  a  statute 
"imposing  a  tax  on  those  acquiring  property 
by  inheritance  or  will,  sometimes  only  taking 
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Collateral  relations  and  strangers,  In  such 
case  commonly  called  collateral  inheritance 
tax  law."  In  re  White's  Estate,  84  Pac.  831, 
832,  42  Wash.  360  (quoting  Cent  Diet.) 

An  'inheritance  tax"  is  a  special,  not  a 
general,  tax.  People  v.  Koenig,  85  Pac.  1129, 
1130,  37  Colo.  283,  11  Ann.  Cas.  140. 

Acts  1909,  c.  479,  f  20,  imposing  a  tax  on 
inheritances  not  taxed  under  Acts  1893,  c 
174,  imposing  inheritance  taxes,  but  excluding 
from  the  operation  of  the  act  property  pass- 
ing to  father,  mother,  husband,  wife,  children 
and  lineal  descendants,  imposes  a  tax  on  the 
passing  of  property  to  a  child  under  the  will 
of  a  parent,  and  Is  not  limited  to  a  tax  <>n 
property  passing  by  operation  of  law;  the 
word  'Inheritance"  meaning  the  succession  to 
all  the  rights  of  a  decedent,  whether  by 
will  or  by  operation  of  law.  Knox  v.  Emer- 
son, 131  S.  W.  972,  973, 123  Tenn.  409. 

The  word  ^'inheritance^"  as  used  in  Acts 
1906,  p.  173,  §  1,  Act  No.  109,  relating  to  in- 
heritance taxes,  should  be  given  the  same 
meaning  and  scope  as  its  use  in  section  2. 
Succession  of  Westfeldt,  48  South.  281.  285, 
122  La.  836. 

INHUMAN  TREATMENT 

See,  also.  Cruelty. 

Conduct  and  acts  by  a  husband  toward 
his  wife  which  produce  reasonable  apprehen- 
sion of  personal  violence,  cause  mental  dis- 
tress and  sorrow,  and  make  cohabitation  mis- 
erable, impairing,  or  likely  to  impair,  the 
wife's  health,  coupled  with  a  dedaraUon  to 
give  away  his  property  to  a  third  person  and 
leave  the  wife  without  support,  is  ''inhuman 
treatment"  under  a  statute  authorizing  a 
divorce  on  the  ground  of  cruel  and  inhuman 
treatment  Gotf  v.  Gofl,  53  8.  B.  769,  772,  60 
W.  Va.  9,  9  Ann.  Cas.  1088. 

INIMICAL  TO  THE  PUBLIC  WELFARE 

By  the  express  declaration  of  Laws  1900, 
p.  126,  c  88,  §  8,  all  the  contracts  condemned 
by  the  statute  are  rendered  "inimical  to  the 
public  welfare,"  and  no  discretion  is  left 
to  the  courts  to  determine  the  nature  and 
effect  of  the  contracts  so  denounced.  Kosci- 
usko OU  Mill  &  Fertilizer  Co.  v.  Wilson  Cot- 
ton OU  Co.,  43  South.  435,  437,  90  Miss.  551 
(citing  Tazoo  &  M.  V.  R.  Co.  v.  Searles,  37 
South.  942,  85  Miss.  528,  68  L.  B.  A«  715). 

INITIAL 

As  signature,  see  Sign — Signature. 

"  'Initials'  are  no  legal  part  of  a  name." 
Monroe  Cattle  Co.  v.  Becker,  13  Sup.  Ct  217, 
221,  147  U.  S.  47,  37  L.  Ed.  72. 

INITIAI.  AND  MOVING  CATTSE 

The  "initial  and  moving  cause"  is  to  be 
understood  as  meaning  the  surrounding  con- 
ditions in  which  the  negligence  of  defendant 
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operated  as  the  efficient  cause  of  the  injuri- 
ous consequences.  Winchel  v.  Goodyear,  105 
N.  W.  824,  827,  126  Wis.  271. 

INITIAI.  CAUSE 

"First  cause,"  "initial  cause,**  "efficient 
cause,"  and  "proximate  cause"  all  mean  the 
same  thing  in  the  law  of  negligence.  They 
mean  the  cause  acting  first  and  immediately 
producing  the  injury,  or  setting  other  causes 
In  motion,  all  constituting  a  natural  and 
continuous  chain  of  events  each  having  a 
close  causal  connection  with  its  immediate 
predecessor;  the  final  event  in  the  chain 
Immediately  effecting  the  Injury  as  a  natur- 
al and  probable  result  of  the  cause  which 
first  acted,  and  the  person  responsible  for  the 
first  event  having  reasonable  ground  to  expect 
at  the  moment  of  his  act  or  default  that  a  per- 
sonal injury  to  some  person  might  probably 
result  therefrom.  There  may  be  pre-exist- 
ing conditions  or  events  without  which  the 
final  injury  could  not  have  happened,  such 
as  the  momentary  shying  of  a  horse  on  a 
defective  highway,  the  inadvertent  and  non- 
negligent  misstep  of  a  traveler  into  a  dan- 
gerous excavation  close  to  the  sidewalk,  or 
the  nonnegllgent  misstep  or  slip  upon  the 
floor  or  passage;  but  none  of  these  is  to  be 
deemed  a  cause  of  the  final  injury  any  more 
than  the  mere  presence  of  the  injured  per- 
son on  the  scene  of  the  accident.  They  are 
not  Unks,  either  initial  or  otherwise,  in  the 
legal  Chain  of  responsible  causation,  and 
should  not  be  referred  to  as  such,  even 
though  in  ordinary  nonlegal  parlance  they 
might  broadly  be  termed  causes.  They  are 
mere  circumstances  or  conditions  either  ex- 
isting, or  to  be  expected  In  the  natural  order 
of  things  to  occur  at  any  time;  and  they 
do  not  enter  into  the  chain  of  responsible 
causation.  Winchel  v.  Goodyear,  106  N.  W. 
824,  827,  126  Wis.  271, 

INITIATE 

See  Curtdby  Initiate. 

To  "initiate"  means  to  commence.  Kel- 
ly Co.  V.  St  Paul  Fire  &  Marine  Ins.  Co.,  47 
South.  742,  750,  56  Fla.  456,  16  Ann.  Cas 
654  (quoting  and  adopting  Schroeder  v.  Im- 
perial Ins.  Co.,  68  Pac  1074,  132  CaL  18,  84 
Am.  St  Rep.  17). 

INITIATION 

A  master,  though  a  corporation,  author- 
izes an  assault  on  a  new  employ^  by  old  em- 
ploy(5s,  and  so  Is  liable  for  the  Injury,  where 
it  is  in  the  course  of  an  'initiation"  of  the 
new  employs  against  his  resistance  by  the  old 
employes,  by  laying  him  across  a  barrel  and 
applying  a  paddle,  in  accordance  with  a  cus- 
tom which  had  long  existed  in  the  establish- 
ment with  the  knowledge  and  acquiescence 
of  the  master.  Mcdlln  Milling  Co.  y.  Bout- 
well  (Tex.)  122  S.  W.  442,  443. 
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INJUNCTION 

See  Continuing  Injunction;  Interlocu- 
tory Injunction ;  Mandatory  Injunc- 
tion; Order  Granting  or  Contlntilng 
Injunction ;  Preliminary  Injunction ; 
Preventive  Injunction;  Special  Injunc- 
tion;  Temporary  Injunction. 

Granting  the  injunction,  see  Grant. 

Violation  of,  as  dvll  contempt,  see  Civil 
Contempt 

Under  Rev.  Codes,  {  4287,  an  injunction 
Is  a  writ  or  order  requiring  a  person  to  re- 
frain from  doing  a  particular  act.  Roberts 
V.  Kartzke,  111  Pac.  1,  2,  18  Idaho,  552. 

Under  Rev.  Codes,  {  4287,  an  Injunction 
is  a  writ  requiring  a  person  to  refrain  from 
a  particular  act,  and  is  a  writ  to  restrain 
such  an  act,  and  not  a  writ  comma i>  ling  a 
person  to  do  a  certain  act.  Brlnton  v.  Steele, 
112  Pac.  319,  320,  19  Idaho,  71. 

The  equitable  remedy  of  'injunction" 
by  judgment,  as  distinguished  from  an  *in- 
junctlon"  by  order  pendente  lite,  depends  up- 
on the  Incompleteness  and  Inadequacy  of 
the  legal  remedy.  If  Issued  to  restrain  the 
breach  of  a  contract,  it  Is  a  * 'negative  specific 
enforcement  of  that  contract,"  and  jurisdic- 
tion does  not  attach  **unless  the  contract  Is 
one  of  a  class  which  will  be  affirmatively, 
specifically  enforced."  An  Injimctlon  will 
not  lie  to  prevent  the  formation  of  a  corpora- 
tion except  under  the  terms  of  a  written 
agreement,  where  there  are  no  negative  cove- 
nants in  the  agreement  to  enforce;  and 
where  an  "injunction"  is  prayed  in  aid  of 
a  specific  performance  of  a  contract  to  form 
a  corporation  which  may  not  be  had,  there 
are  no  grounds  for  an  "Injunction."  Perrln 
V.  Smith,  119  N.  Y.  Supp.  9f>0,  993,  135  App. 
Dlv.  127  (quoting  and  adopting  definition  In 
Fox  V.  Fltzpatrlck,  82  N.  E.  1103,  190  N.  Y. 
259). 

A  wilt  of  "Injunction"  may  be  described 
to  be  a  judicial  process  whereby  a  party  Is 
required  to  do  a  particular,  tiding,  or  to  re- 
frain from  doing  a  particular  thing,  accord- 
ing to  the  exigency  of  the  writ  The  most 
common  form  of  injunction  is  that  which 
operates  as  a  restraint  upon  the  party  in  the 
exercise  of  the  real  or  supposed  rights,  and 
Is  sometimes  called  the  remedial  writ  of  in- 
junction. The  other  form,  commanding  an 
act  to  be  done,  is  sometimes  called  the  judi- 
cial writ,  because  it  Issues  after  a  decree,  and 
is  in  the  nature  of  an  execution  to  enforce 
the  same.  It  Is  also  said  that  an  "Injunc- 
tion" Is  a  writ  issuing  by  tlie  order  and  under 
the  seal  of  a  court  of  equity,  and  is  of  two 
kinds.  The  one  Is  the  writ  remedial;  for, 
In  the  endless  variety  of  cases  in  which  a 
plaintiff  Is  entitled  to  equitable  relief,  If  that 
relief  consists  in  restraining  the  commission 
or  continuance  of  some  act  of  the  defendant, 
a  court  of  equity  administers  It  by  means  of 
the   writ  of  injunction.    The   other   species 


of  injunction  Is  called  the  judicial  writ,  and 
issues  subsequent  to  a  decree,  and  is  properly 
described  as  being  In  the  nature  of  an  execu- 
tion. Tebo  V.  Hazel  (Del.)  74  Atl.  841,  846 
(citing  2  Story,  Eq.  Jur.  {  861;   Eden,  Inj.). 

Under  B.  &  C.  Comp.  §  417,  defining  an 
Injunction  as  an  order  requiring  a  defendant 
to  refrain  from  a  particular  act,  an  inter- 
locutory injunction  operates  In  personam, 
and  does  not  determine  the  merits  of  the  case 
or  the  rights  of  the  parties,  and  does  not 
change  the  possession  of  real  or  personal 
property,  the  title  to  wlilch  Is  In  dispute,  but 
it  merely  seeks  to  preserve  the  status  quo 
pending  the  trial.  Gobbi  v.  Dlleo,  111  Paa 
49,  51,  58  Or.  14,  34  L.  B,  A.  (N.  S-)  951. 

In  an  order  to  show  cause  why  relator, 
a  third  director  of  a  corporation,  should  not 
be  permitted  to  examine  the  cori>orate  books, 
a  clause  sta3?1ng  the  defendants,  the  other  di- 
rectors, from  removing  relator  from  his  posi- 
tion as  director  pending  the  proceeding,  is 
not  an  Injunction  within  General  Coriwratlon 
Law  (Consol.  Laws,  c.  23)  §  305,  refusing  an 
order  to  show  cause  wltliout  notice  granted, 
nor  does  it  suspend  the  ordinary  business  of 
the  corporation,  but  such  clause  not  being 
necessary  for  relator's  protection  it  Is  strick- 
en from  the  order.  People  ex  rel.  Stauffer 
V.  Bonwit  Bros.,  125  N.  Y.  Supp.  958,  959, 
69  Misc.  Rep.  70. 

Mawdimnis  distUMCaislied 

"An  injunction*  Is  essentially  a  preven- 
tive remedy;  ^mandamus'  a  remedial  one. 
The  former  is  usually  employed  to  prevent 
future  injury;  the  latter  to  redress  past 
grievances.  The  functions  of  an  Injunction 
are  to  restrain  motion  and  to  enforce  inac- 
tion; those  of  a  mandamus  to  set  in  motion 
and  to  compel  action.  In  this  sense  an  in- 
junction may  be  regarded  as  a  conservative 
remedy;  mandamus  as  an  active  one.  The 
former  preserves  matters  in  statu  quo,  while 
the  very  object  of  the  latter  is  to  change  tlie 
status  of  affairs  and  to  substitute  action  for 
inactivity.  The  one  Is  therefore  a  positive 
or  remedial  process;  the  other  a  negative 
or  preventive  one.  And  since  mandamus  is 
In  no  sense  a  preventive  remedy,  it  cannot 
take  the  place  of  an  injunction,  and  will  not 
be  employed  to  restrain  or  prevent  an  im- 
proper Interference  with  the  rights  of  re- 
lators. ♦  ♦  ♦  'Mandamus'  and  Injunc- 
tion' should  not  be  confounded.  The  lat- 
ter Is  used  to  prevent  action,  to  maintain 
affairs  In  statu  quo.  The  former  Is  compul- 
sory, commanding  something  to  be  done.  An 
Injunction  Is  preventive  and  protective 
merely,  and  not  restorative.  It  interposes 
between  the  complainant  and  the  injury  he 
fears  or  seeks  to  avoid.  If  the  Injury  be 
already  done,  the  writ  can  have  no  opera- 
tion, for  it  cannot  be  corrective  so  as  to  re- 
move it  It  is  not  used  for  the  purpose  of 
punishment,  or  to  compel  persons  to  do  right, 
but  simply  to  prevent  them  from  doing  wrong. 
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•  •  ♦  Mandamus  is,  however,  compulsory, 
and  requires  doing  the  act."  Gallaghan  v. 
McGown  (Tex.)  90  S.  W.  319,  324  (quoting 
and  adopting  definition  in  High,  Extr.  Leg. 
Rem.  [3d  Ed.]  {  6). 

Am  preTentive  remedy 

The  appropriate  function  of  a  writ  of 
''injunction"  is  to  afford  preventive  relief 
only,  and  It  is  only  to  be  used  for  the  pre- 
vention of  future  injury  actually  threatened. 
Atterbury  v.  West,  122  S.  W.  1106,  1107,  139 
Mo.  App.  180  (citing  Verdin  v.  City  of  St. 
Louis,  33  S.  W.  502,  131  Mo.  loc.  ciL  117). 

Rev.  St  {  4287,  defines  an  'Injunction" 
as  being  a  writ  or  order  requiring  a  person 
to  refrain  from  a  particular  act.  The  writ 
of  injunction  has  not  the  power  to  restrain 
an  act  already  dona  Wilson  v.  Boise  City, 
60  Pac.  84,  85,  7  Idaho,  69. 

An  injunction  Is  a  preventive  writ  which 
restrains  motion  and  enforces  inaction,  while 
mandamus  is  a  remedial  writ  wliich  compels 
action  and  coerces  the  performance  of  a  prop- 
er existing  duty,  and  hence  a  writ  whereby 
persons  were  restrained  from  Intruding  them- 
selves on  the  county  committee  of  the  Dem- 
ocratic party,  and  members  of  the  commit- 
tee were  restrained  from  attempting  to  in- 
clude the  intruders  as  members,  is  an  injunc- 
tion. Ware  v.  Welch  (Tex.)  149  S.  W.  263, 
264. 

"Originally  injunctions  were  preventive 
only,  and^t  Is  only  within  recent  years  that 
a  mandatory  Injunction  has  sprung  into  ex- 
istence. Preventive  injunctions  necessarily 
operate  upon  an  unperformed  and  unexecut- 
ed act,  and  prevent  a  threatened,  but  nonex- 
istent, injury.  A  concrete  case^  is  presented 
whenever  a  right  of  the  plaintiff  Is  threaten- 
ed by  the  defendant  and  the  damage  would 
be  irreparable,  and  where  protection  of  that 
right  belongs  to  the  class  of  cases  that  are 
cognizable  in  equity."  Schubach  v.  McDon- 
ald, 78  S.  W.  1020,  1024,  1027,  179  Mo.  163, 
65  L.  R.  A.  136,  101  Am.  St.  Rep.  452. 

Prohibition  distiiMnti^bed 

While  prohibition  is  similar  to  the  rem- 
edy by  Injunction  against  proceedings  at  law, 
the  object  In  each  case  being  restraint  of 
legal  proceedings,  an  "Injunction"  is  directed 
only  to  the  parties  litigant,  and  prohibition 
is  directed  to  the  court  itself,  commanding 
cessation  of  exercise  of  jurisdiction  to  which 
it  bas  no  legal  claim.  The  right  to  prohibi- 
tion implies  that  a  wrong  is  about  to  be 
committed,  not  by  the  parties  litigant,  but 
by  the  person  or  court  assuming  to  exercise 
judicial  power,  and  against  whom  the  writ 
is  asked.  State  ex  rel.  Terminal  R.  Ass'n 
of  St  Louis  V.  Tracy,  140  8.  W.  888,  890, 
237  Mo.  109,  37  L.  R.  A.  (N.  S.)  448. 

Restraining  order  distinsaislied 

An  "injunction"  may  be  distinguished 
from  a  restraining  order.  The  term  "in- 
junction" embodies  a  restraint  which  con- 


ttnueSi  unless  modified  by  the  court,  until 
the  hearing  of  the  cause,  and  then  it  is  made 
either  permanent  or  discharged;  while  a  re- 
straining order  is  but  a  writ  to  compel  the 
parties  to  maintain  the  matter  in  controver- 
sy in  statu  quo  until  the  question  of  wheth- 
er or  not  a  temporary  injunction  ought  to 
issue  may  be  determined.  Ex  parte  Grimes^ 
94  Pac.  668,  670,  20  Okl.  446. 

An  ex  parte  order,  before  answer  re- 
straining defendant  from  doing  a  particular 
act,  was  an  "injunction,"  as  defined  by  Code 
Civ.  Proc.  §  525,  and  not  a  temporary  re- 
straining order,  and  was  therefore  subject  to 
dissolution  for  plaintiff's  failure  to  give  the 
undertaliing  required  by  Code  Civ.  Proc.  § 
529.  Neumann  v.  Moretti,  79  Pac  512,  513, 
146  Cal.  31. 

Bestradnine  order  ■ynonymous 

An  "injunction"  is  a  m^re  restraining 
order,  and  it  will  be  presumed  that  the  party 
against  whom  it  is  granted  will  obey  it  as 
long  as  It  continues  in  force;  otherwise,  if 
he  does  not  regard  it,  as  the  issuance  of  the 
writ,  is  a  proper  exercise  of  equity,  he  will 
move  to  dissolve  it  Ex  parte  Allison,  90  S. 
W.  492,  494,  48  Tex.  Cr.  R.  634,  3  L.  R.  A. 
(N.  S.)  622,  13  Ann.  Caa  684  (quoting  and 
adopting  definition  in  Ex  parte  Warfield, 
50  S.  W.  934,  40  Tex.  Cr.  R.  420,  76  Am. 
SL  Rep.  724). 

As  snit 

See  Suit 

As  special  proceeding 

See   Special   Proceeding. 

Temporary    restraining    order    distin- 
gnislied 

A  temporary  restraining  order  is  not  "an 
injunction  to  stay  proceedings  upon  a  judg- 
ment or  final  order"  of  the  county  court, 
within  Kirby's  Dig.  §  3998,  providing  that 
upon  the  dissolution  of  a  judgment  to  stay 
proceedings  upon  a  judgment  or  final  order 
damages  shall  be  assessed  by  the  court  Ad- 
cocl£  V.  Coker  (Arlt.)  151  S.  W.  253. 

As  a  writ  of  right 

Injunction  is  a  conservatory  writ,  which 
It  is  within  the  sound  legal  discretion  of  the 
judge  before  whom  a  cause  is  pending  to  is- 
sue whenever  it  is  necessary  to  prevent  one 
of  the  parties,  during  the  continuance  of  the 
suit,  from  doing  some  act  injurious  to  the 
other  party.  State  ex  rel.  Pelletier  v.  Som- 
merville,  36  South.  864,  866,  112  La.  1091. 

INJUNCTION  PENDENTE  LITE 

An  "injunction  pendente  lite"  is  a  pro- 
visional remedy,  granted  before  the  hearing 
upon  the  merits,  for  the  purpose  of  prevent- 
ing the  doing  of  any  act  whereby  the  rights 
in  controversy  may  be  materially  damaged, 
injured,  or  endangered  before  the  final  de- 
cree, and  its  purpose  is  to  preserve  the  sub- 
ject in  controversy  until  an  opportunity  is 
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attorded  for  a  fall  and  deliberate  Investiga- 
tion.   Ford  Y.  Taylor,  140  Fed.  856,  858. 

INJURE 

otherwise  Injured,  see  Otherwise. 

By  the  use  of  the  word  "Injure"  In  a 
statute  providing  that,  If  any  person  unlaw- 
fully but  not  feloniously  take  and  carry 
away  or  destroy  "Injure,"  or  deface  any 
property,  real  or  personal,  not  his  own,  he 
shall  be  guilty  of  a  misdemeanor  and  fined, 
etc,  It  would  seem  reasonable  to  suppose  that 
the  Legislature  intended  the  extent  of  the 
Injury  to  be  the  same  as  required  at  com- 
mon law,  and  did  not  intend  to  provide  a 
criminal  offense  for  every  act  which  would 
constitute  a  trespass  in  a  civil  action  for 
damages.  Davis  v.  Chesapeake  &  O.  R.  Co., 
56  S.  B.  400,  402,  61  W.  Va.  246,  9  L.  R.  A. 
(N.  8.)  993. 

If  land  has  been  overflowed  or  injured 
as  the  direct  result  of  the  building  of  a 
levee,  that  amounts  to  a  "taking"  or  "In- 
juring" within  the  meaning  of  a  constitu- 
tional provision  which  protects  private  prop- 
erty from  public  use  without  compensation. 
Meriwether  v.  Board  of  Directors  of  St 
Francis  Levee  Dlst,  165  Fed.  317,  320,  91 
a  0.  A.  285. 

Pen.  Code,  f  19  (Act  March  4,  1909,  c 
321,  35  Stat.  1092),  punishing  persons  con- 
spiring to  injure  any  citizen  in  the  free  ex- 
ercise of  any  right  or  privilege  secured  to 
him  by  the  federal  Constitution  and  laws, 
covers  a  conspiracy  to  deprive  a  citizen  of 
hlB  right  to  vote  at  a  congressional  election 
and  thereby  injure  him,  within  the  ordinary 
meaning  of  the  word  "injure,"  and  a  con- 
spiracy to  deprive  illiterate  negro  voters 
of  their  right  to  vote  by  preparing  the  bal- 
lots in  such  a  way  as  to  make  it  difficult  to 
vote  for  their  candidate  for  Congress  is  pun- 
ishable. United  States  v.  Stone,  188  Fed. 
836,  840. 

As  used  in  Rev.  St  XJ,  S.  f  5209,  provid- 
ing that  any  officer,  clerk,  or  agent  of  a 
national  bank  who  embezzles  or  misapplies 
any  of  its  moneys,  funds,  or  credits,  etc., 
with  intent  to  "injure  or  defraud"  the  bank, 
shall  be  guilty,  eta,  does  not  mean  malice 
or  ill  will  toward  the  association,  but  the 
terms  are  satisfied  by  proof  of  a  general  in- 
tent to  Injure  or  defraud  the  bank  arising 
in  contemplation  of  law  by  the  willful  or  in- 
tentional doing  of  the  Illegal  or  fraudulent 
act  Fllckinger  v.  United  States,  150  Fed.  1, 
11,  79  C.  O.  A.  515. 

To  "injure"  may  be  defined  **to  impair, 
to  violate,  or  to  injure  rights."  The  word 
"injure,"  as  used  in  Rev.  St  1899,  {  2009, 
providing  that  every  person  who,  with  intent 
to  injure  or  defraud,  shall  falsely  forge,  re- 
lates to  injury  to  property  or  property  rights, 
as  distinguished  from  injury  to  the  person  or 
personal  rights;   otherwise  it  Is  meaningless' 


in  the  connection  in  which  It  is  used.  An 
indictment,  alleging  that  defendant  with  'in- 
tent to  cheat  and  defraud"  forged  an  instru- 
ment was  good;  the  word  "cheat"  being  of 
similar  import  to  **injure."  State  v.  Har- 
roun,  98  S.  W.  467,  470,  199  Mo.  519. 

Under  Const  f  242,  which  provides  that 
municipal  corporations,  invested  with  the 
power  of  taking  private  property  for  public 
use,  shall  make  compensation  for  proper- 
ty taken  or  Injured  before  the  taking  or  in- 
jury, a  party,  to  whose  proi)erty  a  reasonably 
apparent  injury  has  resulted  from  the  ditch- 
ing of  a  county  road  in  such  a  way  as  to 
discharge  accumulated  water  upon  his  prop- 
erty in  a  greater  quantity  than  the  natural 
flow,  Is  "injured,"  within  the  meaning  of  sec- 
tion 242,  and  the  county  Is  liable  for  the  In- 
jury from  the  increase  of  burden.  Moore 
V.  Lawrence  County,  136  8.  W.  1031«  1032, 
143  Ky.  448. 


While  the  verbs  "to  Injure"  and  "to  dam- 
age" are  nearly  synonymous,  **injure"  and 
"damage"  are  not  always  legally  synony- 
mous, as  there  may  be  damnum  absque  in- 
juria. Seaboard  Air  Line  R.  Co.  v.  Smith,  60 
S.  B.  353,  354,  3  Ga.  App.  644. 

As  applied  to  taking  or  injuring  property 
for  public  use,  "text-writers  and  adjudicated 
cases  use  the  words  'damaged,'  Injured,'  and 
'injuriously  affected'  as  equivalents  and 
meaning  in  substance  the  same  thing."  Tide- 
water Ry.  Co.  ▼.  Shartzer,  69  S.  1^  407»  409, 
107  Va.  562,  17  Lw  R.  A.  (N.  S.)  1053. 

As  defraud 

In  a  trial  for  false  pretenses,  it  was 
error  to  refuse  Instructions,  because  they 
involved  the  *  proposition  that  the  defendant 
could  not  be  convicted  in  the  absence  of  an 
intent  to  defraud;  the  word  "injure,**  as 
used  in  Code  1907,  f  6920,  defining  false  pre- 
tenses, and  requiring  as  an  element  of  the 
offense  an  intent  "to  injure  or  defrand," 
meaning  the  same  as  the  word  "defrand." 
Hope  V.  State,  59  South.  326»  327,  6  Ala. 
App.  123. 

INJURED  or  PROPERTY 

A  person  whose  property  is  diminished 
by  payment  of  money  wron^^Fully  Induced  is 
"injured  in  his  property."  Chattanooga 
Foundry  &  Pipe  Works  v.  City  of  Atlanta,  27 
Sup.  Ct  65,  66,  203  U.  S.  390,  51  U  Ed.  241. 

A  person  whose  property  is  diminished 
by  a  payment  of  money  wrongfully  induced  ta 
"Injured  in  his  property."  Wheeler-Stenzel 
Co.  V.  National  Window  Glass  J.  Ass'n.,  152 
Fed.  864,  874,  81  C.  a  A.  658,  10  L.  R.  A. 
(N.  S.)  972  (quoting  and  adopting  statement 
in  Chattanooga  Foundry  &  Pipe  Works  v. 
City  of  Atlanta,  27  Sup.  Ct.  66,  203  U.  8.  390, 
51  L.  Ed.  241). 

IN JURED  PARTT 

See  Injured  Person, 
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IN JUBED  PERSON 

Rev.  St  1909,  §{  2370,  2372,  aUowing  a 
divorce  to  the  "injured  party,"  are  given  the 
same  constmction  as  Rev.  St  1845,  c.  53,  al- 
lowing the  "innocent  and  injured  party**  a 
divorce ;  and  where  both  i)arties  are  in  fault 
the  court  will  not  attempt  to  find  which  is 
the  most  in  fault,  but  will  award  neither 
the  reUef  sought  Earth  v.  Barth,  151  S.  W. 
760,  771,  168  Mo.  App.  423. 

A  shipper,  who  is  charged  by  a  railroad 
company  on  an  interstate  shipment  a  rate  in 
excess  of  that  established  by  the  company 
and  filed  with  the  Interstate  Commerce  Com- 
mission, is  injured  by  such  unlawful  rate 
within  the  meaning  of  the  Interstate  Com- 
merce Act  Feb.  4,  1887,  c.  104,  f  13,  without 
regard  to  the  question  of  its  reasonableness, 
and  under  section  16  the  Interstate  Com- 
merce Commission  has  power  to  make  an 
award  of  damages  therefor  which  may  be  en- 
forced by  action  in  a  Circuit  Court.  Chica- 
go, B.  &  Q.  R.  Co.  V.  Feintuch,  191  Fed.  482, 
484,  112  C.  O.  A.  126. 

Where  an  information  for  disturbing  a 
minor's  peace  is  filed  before  a  Justice  of  the 
peace  upon  the  affidavit  of  his  father,  the 
father  is  the  injured  party,  within  Rev.  St 
1889,  §  4358,  providing  that  in  certain  prose- 
cutions before  Justices  of  the  peace  at  the 
injured  party's  instance  the  costs  shall  be 
adjudged  against  him  on  defendant's  acquit- 
tal. State  V.  Wood,  107  S.  W.  431,  432,  128 
Mo.  App.  642. 

Under  Ballinger's  Ann.  Codes  &  St  8 
4270,  where  the  clerk  of  a  corporation,  or  any 
other  officer  having  charge  of  the  book  con- 
taining a  record  of  the  stockholders,  refuses 
to  allow  a  stockholder  an  opportunity  to  in- 
spect the  book,  or  refuses  to  exhibit  any  pa- 
pers of  the  company  on  file,  shall  forfeit  to 
the  "Injured  party"  a  specified  penalty.  "The 
variety  and  magnitude  of  the  corporate  busi- 
ness of  the  state  forbids  a  construction  which 
would  impose  a  penalty  upon  an  officer  who 
refused  an  inspection  where  the  demand  was 
prompted  by  curiosity  or  a  desire  to  vex  or 
harass  the  management.  It  would  hardly  be 
contended  that  every  stockholder  in  a  bank- 
ing corporation  has  the  right  to  Inspect  all 
the  checks  of  its  patrons,  or  that  he  may  de- 
mand as  of  right  to  inspect  escrow  contracts 
or  other  papers  kept  for  the  accommodation 
of  other  parties.  To  subject  the  offending 
officer  to  the  payment  of  the  statutory  penal- 
ty there  must  be  a  demand  for  an  inspection 
of  the  book  named  in  the  statute,  or  a  desig- 
nated paper  or  papers  lodged  with  and  kept 
by  the  corporation  and  pertaining  to  its  cor- 
porate buslDess,  and  the  party  making  the 
demand  must  have  an  interest  in  inspecting 
the  paper,  and  there  must  be  a  refusal  to 
comply  with  the  demand."  Brown  v.  Kildea. 
108  Pac  452,  453,  68  Wash.  184. 

The  terms  "person  injured"  or  "aggriev- 
ed," in  statutes  giving  rights  of  action  or 


penalties  to  such  persons,  must  be  regarded 
as  extending  only  to  such  persons  as  are  im- 
mediately injured  by  the  very  act  prohibited 
or  by  some  direct  and  immediate  or  necessary 
and  natural  consequences  of  such  act  Flour 
inspectors  are  not  **persons  injured,"  within 
the  act  of  1850,  by  the  sale  of  fiour  required 
to  be  inspected  without  inspection.  Hatch 
V.  Robinson,  26  Vt  737,  739. 


It 


Under  V.  S.  2260,  the  "person  injured 
by  the  sale  of  personal  property  covered  by  a 
mortgage,  without  the  consent  of  the  mort- 
gagee indorsed  on  the  mortgage  may  be  the 
mortgagee  or  his  assigns,  or  the  vendee  of  the 
mortgagor.  Colston  v.  Bean,  58  Atl.  795,  796, 
77  Vt  40. 

The  words  **person  Injured,"  used  in  the 
proviso  to  the  statute  (Acts  1874,  No.  51)  re- 
quiring notice  to  be  given  to  the  selectmen  in 
case  of  injury  on  the  highway,  refer  to  the 
person  injured  in  the  accident,  and  not  to  the 
person  injured  pecuniarily.  Eames  v.  Town 
of  Brattleboro,  54  Vt  471,  475. 

St  1898,  {  4255,  gives  to  the  administra- 
tor for  the  benefit  of  certain  relatives  of  a  de- 
ceased person  a  right  of  action  whenever  the 
death  of  a  person  shall  be  caused  by  wrongful 
act,  such  as  would,  if  death  had*  not  ensued, 
have  entitled  the  party  injured  to  maintain 
an .  action  and  recover  damages  in  respect 
thereof.  Held,  that  the  words  "party  injured" 
mean  the  party  whose  death  is  caused,  and 
not  the  relatives  of  the  deceased.  Johnson  v. 
City  of  Eau  Claire,  135  N.  W.  481,  483,  149 
Wis.  194. 

P.  S.  5842,  giving  to  "the  party  injured" 
by  the  cutting  of  trees  on  the  land  of  another 
without  leave  of  the  owner  the  right  to  sue 
for  treble  damages,  gives  it  to  the  owner  in 
the  large  and  liberal  sense,  and  a  tenant  for 
years  is  entitled  to  sue  thereunder.  Guild  v. 
Prentis,  74  Ati.  1115,  1117,  83  Vt  212,  Ann. 
Cas.  1912A,  813. 

Revisal  1905,  f  1562,  requiring  the  appli- 
cation for  divorce  to  be  made  "by  the  party 
injured,**  means  that  neither  spouse  is  en- 
titled to  a  divorce  where  his  or  her  marital 
default  provoked  the  alleged  misconduct  of 
the  other.  Page  v.  Page,  76  S.  £>.  619,  621, 
161  N.  C.  170. 

INJURIA 

See  Damnum  Absque  Injuria. 

Damnum   distinguished,   see  Damage — 

Damages. 
Wrong  synonymous,  see  Wrong. 

"The  Injuria*  of  the  Roman  law,  some- 
times translated  Injury*  and  at  other  times 
'outrage,'  and  which  is  generally  understood 
at  this  time  to  convey  the  idea  of  legal 
wrong,  was  held  to  embrace  many  acts  re- 
sulting in  damage  for  which  the  law  would 
give  redress.  It  embraced  all  of  those  wrongs 
which  were  the  result  of  a  direct  invasion  of 
the  rights  of  the  person  and  the  rights  of 
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property  which  are  enumerated  in  all  of  the 
commeutarles  on  the  common  law,  and  which 
are  so  familiar  to  every  one  at  this  time. 
But  it  included  more.  An  outrage  was  com- 
mitted not  only  by  striking  with  the  fists  or 
with  the  club  or  lash,  but  also  by  shouting 
until  a  crowd  gathered  around  one,  and  it 
was  an  outrage  or  legal  wrong  to  merely  fol- 
low an  honest  woman  or  young  boy  or  young 
girl;  and  it  was  declared  in  unequivocal 
terms  that  these  illustrations  were  not  ex- 
haustive, but  that  an  injury  or  legal  wrong 
was  committed  *by  numberless  other  acts/  " 
Paveslch  v.  New  England.  Life  Ins.  Co.,  50  S. 
E.  68,  71, 122  Ga.  190,  69  L.  R.  A.  101,  106  Am. 
St.  Rep.  104,  2  Ann.  Cas.  561  (citing  Sandars' 
Just.  [Hammond's  Ed.]  499,  and  Poste's  Inst 
of  Gains  [3d  Ed.]  449). 

INJURIOUSLY  AFFECTED 

Otherwise  injuriously  affected,  see  Other- 
wise. 

As  applied  to  taking  or  Injuring  proper- 
ty for  public  use,  "text-w^riters  and  adjudicat- 
ed cases  use  the  words  'damaged,'  Injured/ 
and  ^injuriously  affected'  as  being  equivalents 
and  meaning  in  substance  the  same  thing." 
Tidewater  Ry.  Co.  v.  Shartaser,  59  S.  E.  407, 
409,  107  Va.  562,  17  L.  R.  A.  (N.  S.)  1053. 

Under  Rev.  Codes,  §  9271,  requiring  par- 
ties to  specify  the  particular  grounds  on 
which  Instructions  are  objected  to,  etc.,  ac- 
cused, who  did  not  object  to  any  of  the  in- 
structions submitting  murder  in  the  first  and 
second  degrees  and  manslaughter,  but  who 
acquiesced  in  the  theory  that  there  was  evi- 
dence on  which  a  verdict  of  manslaughter 
might  be  predicated,  may  not,  on  appeal,  com- 
plain of  the  conviction  of  manslaughter  be- 
cause the  state's  witnesses  proved  facts  show- 
ing a  willful  and  deliberate  murder,  as  the 
substantial  rights  of  accused  were  not  "in- 
juriously affected"  thereby  within  sections 
9415  and  9548,  requiring  the  court  on  appeal 
to  disregard  technical  errors,  etc.  State  v. 
Crean,  114  Pac.  603,  604,  605,  608,  43  Mont 
47,  Ann.  Cas.  1912C.  424. 

INJURY  , 

See  Bodily  Injury;  Cause  of  Injury; 
Character  and  Circumstances  of  In- 
jury; Common  Injury;  Consequential 
Injuries;  Direci  Injury;  Error  Not 
Causing  Substanual  Injury;  For  the 
Injury  Done;  Future  Injury;  Great 
Bodily  Injury ;  Intentional  Injury ; 
Intent  to  Injure  or  Defraud;  In- 
ternal Injuries;  Irreparable  Injury; 
Legal  Injury ;  Malicious  Injury ;  Mor- 
tal Injury;  Necessary  Injury;  Pecun- 
iary Injury;  Permanent  Injury;  Per- 
manent Personal  Injury ;  Physical  In- 
jury; Place  of  Injury;  Serious  Bodily 
Harm  or  Injury;  Temporary  Injury; 
Unlawful  Injury;  Violent  Injury ; 
Visible  Sign  of  Injury;    Wanton  In- 


Jury;  Waste  and  Injury;  Willfnl  and 

Malicious  Injury. 
Cause  of,  see  Cause. 
Continuance  of  injury,  see  Continuance. 
Extent  of  Injury,  see  Extent 
From  external,   violent,  and  accidental 

means,  see  Accident — ^Accidental. 
Such  injury,  see  Such. 
Willful  injury,  see  Willful— Willfully. 

The  word  "injury,"  as  generally  used,  in- 
cludes any  act  or  omission  which  harms  or 
damages  another,  whether  It  is  justified  or 
not.  Barry  v.  McCollom,  70  Atl.  1085,  1036, 
81  Conn.  293,  129  Am.  St  Rep.  215. 

"An  'injury,*  Is  a  wrong  or  tort*'  Wood- 
rufl*  V.  North  Bloomfield  Gravel  Min.  Co.,  18 
Fed.  753,  781  (quoting  Bouv.  Diet.). 

The  word  "injury"  means  a  wrong  or 
tort  It  may  arise  by  nonfeasance  or  failure 
to  perform  a  legal  obligation  or  duty.  Ran- 
dolph's Adm»r  v.  Snyder,  129  S.  W.  562,  564, 
139  Ky.  159. 

It  is  extremely  difficult  to  lay  down  any 
actual  definition  of  an  "injury,"  because  it 
is  always  a  question  of  compound  facts, 
which  must  be  looked  to,  to  see  whether  or 
not  the  mode  of  carrying  on  a  business  did 
or  did  not  occasion  so  serious  an  injury  as 
to  interfere  with  the  comforts  of  life  and 
enjoyment  of  property.  "Everything  must 
be  looked  at  from  a  reasonable  point  of  view. 
Therefore  the  law  does  not  regard  trifling 
and  small  Inconveniences,  but  only  regards 
sensible  inconveniences  and  injuries  which 
sensibly  diminish  the  comfort,  enjoyment,  or 
value  of  the  property  which  is  affected."  A 
nuisance  which  annoys  the  occupants  of  a 
dwelling  and  so  renders  it  less  valuable  as 
a  habitation  is  an  injury  to  property.  Roes- 
sler  &  Hasslacher  Chemical  Co.  v.  Doyle,  64 
Atl.  156,  157,  159,  73  N.  J.  Law,  521. 

Though  an  "injury,"  legally  and  techni- 
cally speaking,  signifies  a  wrong  done  to  a 
person,  or.  In  other  words,  a  violation  of  his 
right,  the  word  is  not  used  In  such  technical 
sense  in  a  statute  providing  that  no  action  to 
recover  damages  for  injury  to  the  person,  or 
for  an  injury  to  personal  property  caused  by 
negligence,  shall  be  brought  but  within  one 
year  from  the  date  of  the  injury  or  neglect 
complained  of,  but  in  its  more  ordinary  sense 
of  the  immediate  hurt;  Its  qualification  by 
the  words  "to  the  person"  and  "to  personal 
property"  being  made  to  indicate  the  object 
of  the  hurt  rather  than  the  subject  of  the 
legal  injuria.  Sharkey  v.  SkUton,  77  Atl. 
950,  952,  83  Conn.  503. 

The  word  *'injury,"  as  used  in  Pub.  St 
1901,  c.  191,  §  12,  relative  to  an  action  for 
death,  such  section  being  a  redraft  of  the 
provision  as  to  damages  found  in  Laws  1887, 
p.  454,  c.  71,  I  1,  where  the  phrase  was 
"wrongful  act  or  neglect"  instead  of  "in- 
jury," means  the  same  as  "wrongful  act  or 
neglect"  Teaton  v.  Boston  &  M.  R.  R.,  61 
Atl.  522,  524,  73  N.  H.  285. 
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The  word  "Injury,"  In  an  Instruction,  tn 
an  action  for  damages  sustained  by  reason 
of  defendant's  alleged  wrongful  act  in  pre- 
maturely discharging  plaintiff  from  a  hos- 
pital where  it  had  contracted  to  treat  him 
for  his  injuries,  that  the  jury  should  com- 
I)ensate  him  for  loss  of  time  caused  by  such 
"injury"  and  allow  such  amount  as  would  be 
a  reasonable  sum  for  medical  attention  and 
treatment,  and  also  such  an  amount  as  would 
compensate  him  for  his  mental  and  physical 
suffering  caused  by  want  of  proper  care  and 
medical  attention,  is  ambiguous  and  may  re- 
fer to  the  wrong  done  plaintiff  by  the  failure 
of  defendant  to  furnish  him  with  medical 
care  and  treatment,  or  refer  to  the  physical 
hurt  or  damage,  and  the  charge  is  objec- 
tionable as  allowing  recovery  for  all  the 
time  lost  on  account  of  the  injury,  while  the 
suit  is  not  for  the  original  injury  but  only 
for  damages  directly  caused  by  the  wrongful 
discharge  from  the  hospital.  International 
&  R.  Co.  y.  Logan,  81  S.  W.  812,  813,  36  Tex. 
Civ.  App.  279. 

The  word  '"iiijury,"  as  used  in  Civ.  Code, 
§  134,  defining  extreme  cruelty  as  the  in- 
fliction or  threats  of  bodily  "injury,"  means 
a  hurt  Ryan  v.  Ryan,  84  Pac.  494,  33  Mont 
406. 

St  1898,  i  4971,  subd.  1,  provides  that 
all  words  in  statutes  shall  be  construed  ac- 
cording to  common  usage.  Laws  1903,  p.  640, 
c.  397,  creating  a  pension  fund  for  the  police 
department,  provides,  in  section  8,  that  if 
any  member,  while  performing  his  duty,  be 
injured,  and  be  found  permanently  disabled 
thereby,  etc.,  he  shall  be  retired,  provided  no 
such  retirement  shall  occur  unless  he  con- 
tracted disability  while  on  active  duty,  etc. 
Section  9  provides  that  if  any  member  shall 
die  from  an  Injury  received  in  line  of  duty, 
as  described  in  the  preceding  section,  his 
widow  and  minor  children  shall  receive  a 
pension.  Laws  1899,  p.  640,  c.  265,  of  which 
the  law  of  1903  was,  in  effect,  an  amend- 
ment, contained,  in  section  9,  both  the  ex- 
pressions, "an  injury  received  in  the  line 
of  his  duty,"  and  "or  any  disease  contracted 
by  reason  of  his  occupation";  but  the  latter 
words  were  eliminated  in  the  law  of  1903, 
which  substituted  the  words  "as  described  in 
the  preceding  section."  Held  that,  since 
common  and  approved  usage  of  the  word  "in- 
jury" includes  any  hurtful  effect  which  may 
be  suffered  by  any  one,  the  word  as  used  In 
section  8  was  intended  to  include  contraction 
of  disease,  notwithstanding  the  change  in  the 
law,  and  hence  the  widow  and  minor  chil- 
dren of  a  policeman  dying  of  pneumonia  con- 
tracted in  performing  his  duties  were  entitled 
to  pensions.  State  ex  rel.  McManus  v.  Board 
of  Trustees  of  Policemen's  Pension  Fund,  119 
N.  W.  806,  807,  138  Wis.  133,  20  L.  R.  A.  <N. 
S.)  1175. 

A  conviction  by  a  jury  selected  from  a 
special  venire  drawn  under  the  unconstitu- 


tional act  of  February  26,  1907,  Ls  Illegal, 
and  the  judgment  must  be  reversed,  as  it 
cannot  be  said  that  such  trial  Is  without 
"Injury,"  within  Cbde  1907,  §  6264.  Walker 
V.  State,  54  South.  624,  171  Ala.  1. 

Damage  dlitlngnlghed 

There  is  a  wide  distinction  between 
"damage"  and  **injury."  They  bear  the  same 
relation  to  each  other  as  cause  and  effect. 
An  Injury,  in  its  legal  sense,  is  misconduct, 
and  damage  is  the  legal  term  applied  to  the 
loss  resulting  from  misconduct.  Carroll  v. 
Rye  Tp.,  101  N.  W.  894,  897,  13  N.  D.  458. 

Damases  synonymona 

The  word  "damaged,"  In  section  23  of 
the  Customs  Administrative  Act  of  June  10, 
1890,  forbidding  allowance  of  damages  to 
imported  goods  in  the  estimation  and  liqui- 
dation of  duties  thereon,  is  used  in  the  sense 
of  impairment  or  "injury."  Lawder  v.  Stone. 
23  Sup.  Ot  79,  83,  187  U.  8.  281,  47  L.  Ed. 
17a 

In  discussions  of  the  character  of  dam- 
ages for  which  a  party  guilty  of  negligence 
resulting  in  an  injury  is  liable,  the  term  "in- 
jury" must  be  understood  as  synonymous 
wilJi  damages.  Johnson  v.  Atlantic  Coast 
Line  R.  Co.,  53  S.  B.  362,  365,  140  N.  C.  574. 

Loss  distinsiiislied 

See  Loss. 

As  result  from  unlawful  aot 

"  'Injury,*  in  its  legal  sense,  means  dam- 
age resulting  from  an  unlawful  act"  State 
V.  Van  Pelt,  49  S.  E.  177,  185,  136  N.  O.  633, 
68  L.  R.  A.  760,  1  Ann.  Cas.  495  (quoting 
and  adopting  definition  in  Bohn  Mfg.  Co.  v. 
HoUls,  55  N.  W.  1119,  54  Minn.  223.  21  L. 
R.  A.  337,  40  Am.   St  Rep.  319). 

Waste  synonymoiis 

Greater  New  York  Charter,  |  59,  pro- 
vides that  the  board  of  aldermen  and  the 
officers  and  employes  of  the  city  are  trustees 
of  its  property,  funds,  and  effects,  every 
taxpayer  is  a  cestui  que  trust  in  respect  to 
such  property,  and  that  any  cotrustee  or 
cestui  que  trust  may  prosecute  any  action 
to  prevent  "waste"  or  *'injury"  to  any  prop- 
erty or  funds  held  in  trust,  and  that  all  the 
duties  imposed  by  law  on  such  trustees  may 
be  enforced  by  the  city  or  by  any  cotrustee 
or  cestui  que  trust  aforesaid.  Held,  that  a 
taxpayer's  action  under  such  section  to  re- 
strain the  alleged  improvident  expenditure 
of  municipal  funds  was  similar  to  that  pre- 
scribed by  Code  Civ.  Proc.  §  1925,  and  was 
not  maintainable  without  proof  of  fraud,  col- 
lusion, corruption,  bad  faith,  or  illegality, 
since  the  terms  "waste"  and .  **lnjury,"  as 
used  in  the  two  ^tatute8,  are  identical  in 
meaning  and  include  only  Illegal,  wrongful, 
or  dishonest  acts.  Hearst  v.  McClellan,  92 
N.  Y.  Supp.  484,  486,  102  App.  Div.  336. 
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INJURY  ANB  MALICIOUS  TRESPASS 
TO  PROPERTY 

"Injury  or  malicious  trespass  to  proper- 
ty" is  defined  by  Rev.  St  1899,  |  1989,  to 
mean  a  wrongful,  Intentional,  and  a  willful 
injury  and  is  not  confined  to  cases  where  the 
offender  is  actuated  by  an  evil  animus 
against  the  owner  of  the  property  or  the 
property  itself.  Section  1261  making  the  un- 
lawful Interference  with  telephone  lines  a 
misdemeanor,  is  repealed  by  Laws  1901,  p. 
129,  including  telephone  companies  in  the 
provisions  of  Rev.  St  189D,  {  1957,  under 
which  the  malicious  injury  of  lines  of  tele- 
graph companies  is  a  felony.  State  v.  Mc- 
Kee,  104  S.  W.  486,  487,  126  Mo.  App.  524. 

INJURY  BY  THE  EI<EMENTS 

See  Elements^ 

INJURY  RECEIVED 

An  instruction  that  the  Jury  in  ascer- 
taining the  damages  should  give  plaintiff 
such  amount  as  would  compensate  him  for 
"the  injury  received,"  and  could  consider 
the  personal  injury  suffered,  the  pain  suf- 
fered, or  which  he  might  suffer  in  the  future, 
the  expenses  for  medical  attendance,  and 
that  if  prior  to  the  Injury  he  earned  his  liv- 
ing in  part  by  manual  labor  and  the  in- 
jury, in  whole  or  in  part,  incapacitated  him 
from  performing  manual  labor  and  earning 
his  living  such  fact  should  be  considered, 
was  not  objectionable  as  failing  to  allow 
compensation  for  loss  of  time  and  for  the 
impairment  of  capacity  to  earn  money  in 
his  business,  and  as  permitting  the  jury 
to  assess  compensation  for  i)ermanent  Injury 
only,  and  not  for  temporary  injury,  for  the 
expression  'Injury  received"  fairly  compre- 
hended all  injuries  sustained.  Hall  v.  Chi- 
cago, B.  &  Q.  Ry.  Co.,  122  N.  W.  894,  896, 
145  Iowa,  291. 

INJURY  TO  THE  PERSON 

See  Personal  Injury. 

INJURY  TO  PERSON  AND  PROPERTY 

"Injury  to  person  and  property"  means 
causing  damage  to  the  subject-matter  of  the 
rights,  not  depriving  the  owner  of  them.  A 
conversion  of  property  Is  not  a  "willful  and 
malicious  Injury  to  person  or  property," 
within  the  meaning  of  Bankr.  Act  July  1, 
1898,  c.  541,  §  17a2,  as  amended  by  Act  Feb. 
5,  1903,  c.  487,  §  5,  82  Stat  798,  which  ex- 
cepts liabilities  for  such  injuries  from  debts 
from  which  a  bankrupt  is  released  by  a  dis- 
charge. In  re  Ennls  Sc  Stippanl,  171  Fed. 
755,  756,  757. 

INJURY   TO  PROPERTY 

"Injury  to  property"  is  defined  as  "an 
actionable  act  whereby  the  estate  of  another 
is  lessened,  other  than  a  personal  injury  or 
the  breach  of  a  contract."  Fullerton  v. 
Young,  94  N.  Y.  Supp.  511,  512,  46  Misc.  Rep. 


292  (quoting  Code  Civ.  Proc  |  3343,  snbd. 
10). 

"Injury,"  as  used  in  the  Flowage  Act, 
authorizing  condemnation  in  certain  cases, 
was  such  as  resulted  from  depriving  the 
landowner  of  the  ability  to  use  his  land  to 
the  best  advantage  in  view  of  its  location 
and  natural  adaptability,  and  that  a  limita- 
tion of  the  use  of  undeveloped  water  power 
was  an  injury  to  land,  for  which  compensa- 
tion must  be  made.  Swain  v.  Pemigewasset 
Power  Co.,  85  AU.  288,  289,  76  N.  H.  498. 

The  word  "injury,"  in  the  statute  re- 
lating to  condemnation  proceedings  and  pro- 
viding that  the  commissioners  appointed 
shall  inspect  the  real  property  and  consider 
the  'Injury"  which  the  owner  may  sustain, 
etc.,  includes  all  the  actual  damages,  capa- 
ble of  exact  or  approximate  measurement, 
which  the  owner  may  sustain  by  reason  of 
the  taking  of  his  land,  and  includes  the  ex- 
pense of  moving  a  stock  of  lumber  at  the 
time  of  the  condemnation  and  appropriation. 
Blincoe  v.  Choctaw,  O.  &  W.  R.  Co.,  83  Pac. 
903,  907,  16  Okl.  286,  4  L.  R.  A.  (N.  S.)  890, 
8  Ann.  Caa  689. 

The  word  "Injury,"  in  the  statute  di- 
recting commissioners,  api)ointed  in  proceed- 
ings by  a  railroad  to  condemn  land,  to  in- 
spect the  real  estate  and  consider  the  "in- 
jury" which  the  owner  may  sustain  by  rea- 
son of  the  railroad,  and  to  assess  the  dam- 
ages which  the  owner  will  sustain  by  the 
appropriation  of  his  land,  includes  not  only 
compensation  for  the  land  actually  taken, 
but  also  includes  damage  to  the  remaining 
land,  the  real  measure  of  damages  being  the 
difference  in  the  value  of  the  land  as  a 
whole  without  the  railroad  over  It,  and  the 
value  of  that  remaining  untaken,  burdened 
with  the  dangers  and  inconveniences  inci- 
dent to  the  operating  of  the  railroad;  and 
where  the  running  of  trains  over  the  road 
increases  the  dangers  of  fire  to  grass,  grain, 
etc.,  on  the  adjoining  lands,  which  formed 
a  part  of  the  original  tract  from  which  the 
right  of  way  was  taken,  and  adds  to  the  in- 
convenience of  farming  the  remaining  land, 
such  matters  must  be  considered  as  bearing 
on  the  amount  of  damages  sustained,  as  af- 
fecting the  market  value  of  the  land  nntak- 
en.  St  Louis,  E.  R.  &  W.  R.  Co.  v.  Oliver, 
87  Paa  423,  424,  17  Okl.  589,  10  Ann.  Cas. 
748. 

Klrby*s  Dig.  f  6288,  entitles  the  husband 
to  an  action  for  damages  for  the  services 
and  companionship  of  his  wife  when  she  is 
killed  by  the  wrongful  act  of  another.  Sec- 
tion 6285  permits  an  action  by  the  person 
"injured"  for  wrongs  done  to  his  person  or 
property,  or  after  his  death,  by  his  executor. 
Held,  in  a  suit  by  an  executor,  to  revive  an 
action  begun  by  his  testator,  under  section 
6288,  for  the  killing  of  the  latter's  wife  by 
defendant,  that  there  was  neither  an  Injury 
to  his  ''person"  nor  his  "property,"  within 
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section  6285.  Billingsly  v.  St  Louis,  I.  M.  & 
S.  Ry.  Co.,  107  S.  W.  173,  174,  84  Ark,  617. 
120  Am.  St  Rep.  95. 

BnmiaS  timber 

The  negligent  burning  of  timber  on  land 
is  an  Injury  to  real  proi)erty  within  the  mean- 
ing of  Revisal  1905,  f  419,  providing  that 
actions  for  injuries  to  real  property  must  be 
tried  in  the  county  in  which  the  subject  of 
the  action  or  some  part  thereof  Is  situated, 
notwithstanding  Act  1905,  c.  367,  amending 
such  section  (Code,  { 192),  and  providing  that 
actions  against  railroads  may  be  tried  in 
the  county  where  plaintiff  resided  at  the 
time  the  cause  of  action  arose.  Perry  ▼. 
Seaboard  Air  Line  Ry.  Co.,  68  S.  EL  1060, 
1061,  153  N.  C.  117. 

Conversioai 

Federal  Bankruptcy  Act  July  1,  1898,  c. 
541,  I  9,  30  Stat  549,  provides  that  a  bank- 
rupt sliall  not  be  exempt  from  arrest  upon 
civil  process  upon  a  claim  from  which  his 
discharge  would  not  be  a  release,  and  section 
17,  subd.  2,  provides  that  a  discharge  in 
bankruptcy  shall  not  release  him  from  lia- 
bility for  "willful  and  malicious  injuries  to 
the  perscHi  or  property  of  another."  Held, 
that  the  intentional  conversion  and  sale  of 
a  cllenfB  corporate  stock  by  a  broker  consti- 
tuted an  "injury  to  property"  within  section 
17,  so  that  the  broker's  discharge  in  bank- 
ruptcy would  not  release  him  from  liability 
for  such  conversion,  and  hence  he  was  not 
exempted  from  arrest;  the  term  'Injury  to 
property''  including  any  legal  taking  and  de- 
tention thereof  from  the  owner.  Kavanaugh 
T.  Mclntyre,  133  N.  Y.  Supp.  679,  680,  74 
Misc.  Rep.  222. 

False  return  of  eerrioe  of  miuamona 

The  Municipal  Courti  of  the  City  of  New 
York  has  Jurisdiction  of  an  action  for  dam- 
ages against  an  attorney  for  having  falsely 
returned  service  of  summons  to  plaintiff,  up- 
on which  there  was  Judgment  and  execution 
against  the  plaintiff,  as  for  an  ''injury  to 
property,**  which,  as  to  the  Jurisdiction  of  the 
court  has  been  held  to  mean  every  invasion 
of  one's  property  rights  by  actionable  wrong. 
Main  Electric  Co,  v.  Cohen,  129  N.  Y.  Supp. 
66,  67,  72  Misc.  Rep.  80. 

Fraud 

Fraud  belongs  to  the  class  of  injuries 
denominated  "injuries  to  property."  Damag- 
es claimed  for  waste  of  land,  and  for  deceit 
also  in  the  sale  of  personalty,  must  in  each 
Instance  be  held  to  arise  out  of  an  injury 
to  property  with  or  without  force,  and  can 
be  united  therefore  in  the  same  complaint, 
under  Rev.  St.  §  2647,  enumerating  several 
classes  of  actions,  one  of  which  comprises 
causes  arising  out  of  injuries  to  property, 
and  declaring  that  causes  belonging  to  the 
same  class  may  be  united.  Gilbert  v.  Loberg, 
53  N.  W.  500,  501,  83  Wis.  189- 


"Materially  false  and  fraudulent  repre- 
sentations which  induce  another  to  part  with 
his  property  constitute  an  act  causing  In- 
Jury  to  property.'"  In  re  Harper,  175  Ted. 
412,  420. 

"Injury  to  property**  is  not  limited  to  a 
direct  corporeal  damage  or  wrong  done  to 
specific  property,  as  distinguished  from  an 
infringement  of  the  rights  of  property,  but 
includes  a  case  where  one  person  obtains 
property  of  another  by  means  of  fraud. 
Where  one  practices  fraud  and  deceit  where- 
by another  is  Induced  to  accept  property  in 
settlement  of  a  debt  much  greater  In  amount 
than  the  value  of  the  property,  and  injury 
to  property  is  committed  and  not  an  injury 
to  the  person,  and  the  statute  of  limitations 
with  reference  to  actions  for  injury  to  prop- 
erty applies.  Crawford  v.  Crawford,  67  S.  E. 
673,  676,  134  Ga.  114,  19  Ann.  Cas.  932  (quot- 
ing Cleveland  v.  Barrows  [N.  Y.]  59  Barl>. 
364). 

Malicione  attaoliiiient 

Malicious  attachment  is  an  "injury  to 
property,"  not  to  the  person,  so  as  to  pass  to 
a  trustee  in  bankruptcy,  under  Bankr.  Act 
July  1,  1898,  a  541,  f  70a,  subds.  5,  6,  30 
Stat  565,  vesting  in  a  trustee  in  bankruptcy 
all  the  property  which,  prior  to  the  filing  of 
the  petition,  the  bankrupt  could  by  any 
means  have  transferred,  and  all  rights  of 
action  arising  upon  contracts,  or  for  the  un- 
lawful taking  or  detention  of,  or  injury  to, 
his  property,  and  Rev.  Laws  1905,  §  4502, 
providing  that  all  causes  of  action  other  than 
those  out  of  injuries  to  the  person,  whether 
arising  on  contract  or  not,  survive  to  the 
personal  representatives.  Hansen  Mercantile 
Co.  V.  Wyman,  Partridge  &  Co.,  117  N.  W. 
926,  928,  105  Minn.  491,  21  L.  R.  A.  <N.  S.) 
727. 

Obetnietlon  of  Ughway 

The  obstruction  of  a  highway  is  not  an 
"injury  to  property"  of  a  town,  within  Rev. 
St.  §  819,  authorizing  the  supervisors  of  each 
town  to  see  that  all  injuries  to  property  of 
the  town  are  prosecuted  for.  Town  of  Wood- 
man V.  Bohan,  64  N.  W.  323,  91  Wis.  36. 

Wrongful  filing  of  notiee  of  mecban- 
io'e  Uen 

An  action  to  recover  for  delay  of  work 
on  a  building,  and  consequent  loss  of  rent,  by 
reason  of  the  wrongful  causing  of  a  notice 
of  mechanic's  lien  to  be  filed  against  the 
property,  is  one  for  "an  injury  to  property," 
jurisdiction  of  which  is  conferred  on  the  Mu- 
nicipal Court  by  Municipal  Court  Act;  **ln- 
Jury  to  property"  being  defined  by  Code  Civ. 
Proc.  §  3343  (10),  to  be  "an  actionable  act, 
whereby  the  estate  of  another  is  lessened, 
other  than  a  personal  injury  or  the  breach 
of  a  contract."  Ghiglione  v.  Friedman,  100 
N.  Y.   Supp.  1024,  115  App.  Dlv.  606. 
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Under  Const  1890,  f  178,  authorizing  the 
Legislature  to  alter,  amend,  or  appeal  any 
charter  of  Incorporation,  whenever.  In  Itfl 
opinion,  it  is  for  the  public  interest  to  do  so, 
provided  that  no  injustice  be  done  to  the 
stockholders,  the  right  of  a  building  and  loan 
association  to  charge  usurious  interest,  even 
If  expressly  given  by  Its  charter,  taken  when 
the  Constitution  was  in  force,  could  be  taken 
away;  every  usury  law  being  of  public  In- 
terest, and  such  a  change  not  being  an  'Injus- 
tice*' to  the  stockholders,  within  the  mean- 
ing of  the  Constitution.  Mississippi  Building 
&  Loan  Ass'n  v.  McElveen,  56  SSouth.  187, 
189,  100  Miss.  16. 

INLAID  LINOLEUM 

Plank  linoleum,  made  by  running  upon 
the  burlap  foundation  paste  of  two  colors  in 
stripes  of  equal  width,  a  process  differing 
from  that  emjiloyed  in  making  inlaid  linole- 
um, is,  under  Tariff  Act  July  24,  1897,  c. 
11,  {  1,  Schedule  J,  par.  337,  dutiable  as 
"linoleum  ♦  ♦  ♦  figured  or  plain,"  rath- 
er than  as  "  inlaid  linoleum.*'  United  States 
V.  Scott  &  West,  164  Fed.  285,  286,  287. 

INLAND 

jKLAsm  bHiIi  of  exchange 

Under  Rev.  T^ws  1902,  c.  73,  |  143,  de- 
fining a  "bill  of  exchange"  as  an  uncondi- 
tional order  requiring  drawee  to  pay  a  cer- 
tain sum  In  money,  and  section  146,  making 
an  Inland  bill  of  exchange  one  which  Is 
drawn  and  payable  within  the  state,  and 
.  permitting  holder  to  treat  a  bill  as  an  **ln- 
land  bill"  unless  the  contrary  appears  on  its 
face,  a  writing,  signed  by  a  contractor,  di- 
recting the  owner  to  pay  to  another  a  certain 
sum  and  deduct  it  from  any  amount  due  him 
on  final  payment,  was  improperly  treatc^d  as 
an  inland  bill.  Buttrick  Lumbeir  Co.  v. 
ColUns,  89  N.  E.  138,  139,  202  Mass.  413. 

INLAND   NAVIGATION 

"What  the  expression  'inland  navigation* 
means  must  be  ascertained  from  the  geogra- 
phy of  our  own  country,  and  the  commerce 
carried  on  by  vessels  on  its  waters.  Lake 
Erie  is  Inland,  and  a  voyage  from  Buffalo  to 
Detroit  Is,  in  my  judgment,  Inland  naviga- 
tion.' "  Moore  v.  American  Transp.  Co.,  24 
IIow.  41.  16  L.  Ed.  674. 

Navigation  of  Long  Island  Sound  is  not 
"inland  navigation,"  within  the  meaning  of 
Acts  Cong.  March  3,  1851,  providing  that  the 
provisions  of  the  act  relating  to  the  limita- 
tion of  liability  of  owners  of  vessels  shall 
not  apply  to  owners  of  vessels  used  in  in- 
land navigation.  Wallace  v.  Providence  & 
S.  S.  S.  Co.,  14  Fed.  50,  58. 

INLAND  TRANSPORTATION 

Cost  of  Inland  transportation,  see  Cost. 


INLAND  WATERS 

The  phrase  "Inland  waters,**  as  used  In 
a  policy  of  marine  Insurance  on  a  house- 
boat, expressly  limiting  the  risk  to  loss  or 
disaster  occunlng  while  the  boat  is  within 
inland  waters,  does  not  include  the  waters 
of  the  Atlantic  Ocean  off  Coney  Island.  Ful- 
ton V.  President,  etc.,  of  Insurance  Co.  of 
North  America,  127  Fed.  413,  414. 

INMATE 

Act  Feb.  8,  1911  (St.  1911,  p.  9)  !  1,  pro- 
vides that  any  person  who  shall  procure  a 
female  Inmate  of  a  house  of  prostitution,  or 
shall  procure  for  a  female  i^erson  a  place  in 
such  house  or  as  an  inmate  therein,  shall 
be  giiilty  of  pandering.  Held,  that  the  word 
"Inmate"  means  one  who  occupies  or  lodges 
In  a  place  with  others,  or  any  occupant,  even 
If  alone,  so  that  the  act  must  be  construed 
as  requiring  the  procuring  of  a  place  in  a 
house  of  prostitution  for  one  who  actually 
becomes  an  inmate  thereof,  and  where  de- 
fendant had  agreed  to  let  one  of  a  number 
of  designated  rooms  in  such  a  house  to  a 
prostitute  when  it  was  ready  for  occupancy, 
but  the  room  was  never  put  in  condition, 
and  was  never  occupied  by  her,  the  offense 
was  not  complete.  People  v.  Matslcura,  124 
Pac.  882,  883,  19  Cal.  App.  75. 

INN 

See  New  Inn. 
See,  also.  Hotel. 

An  'inn"  is  a  house  of  entertainment  for 
travelers.  Hill  v.  Memphis  Hotel  Co.,  136 
S.  W.  997,  998,  124  Tenn.  376. 

An  'inn*'  is  a  house  for  the  entertain- 
ment of  travelers  and  passengers  in  which 
lodging  and  necessaries  are  provided  for 
them  and  for  their  horses  and  attendants. 
The  guest  must  be  a  traveler.  Crapo  v. 
RockweU,  94  N.  Y.  Supp.  1122,  1124,  48  Misc. 
Rep.  1  (citing  Bacon's  Abr.  "Inns,"  B). 

An  'inn"  is  a  place  for  the  lodging  and 
entertainment  of  travelers  and  passengers, 
their  horses  and  attendants,  for  a  reasonable 
compensation.  Johnson  v.  Chadboum  Fi- 
nance Co.,  94  N.  W.  874,  875,  89  Minn.  310, 
99  Am.  St.  Rep.  571. 

The  legal  definition  of  an  "inn"  is  '"a 
house  where  all  who  conduct  themselves 
properly,  and  who  are  able  and  ready  to  pay 
for  their  entertainment,  are  received.  If  there 
is  accommodation  for  them,  and  who,  without 
any  stipulated  engagement  as  to  the  duration 
of  their  stay  or  as  to  the  rate  of  compensa- 
tion, are,  while  there,  supplied,  at  a  reason- 
able charge,  with  meals,  their  lodgings,  and 
such  service  and  attention  as  are  necessarily 
Incident  to  the  use  of  the  house  as  a  tempo- 
rary home."  Alsberg  v.  Lucerne  Hotel  Co., 
92  N.  Y.  Supp.  Sol,  852,  46  Misc.  Rep.  617 
(quoting  and  adopting  definition  in  Cromwell 
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V.  Stephens  [N.  T.]  8  Abb.  Prac.  [N.  S.]  26; 
Matter  of  Brewster,  80  N.  Y.  Supp.  666,  39 
Misc.  Rep.  689). 

While  an  "inn'*  or  tavern  is  sometliing 
more  than  a  place  where  liquor  Is  sold,  it 
cannot  be  questioned  that  the  most  striking 
feature  of  the  license  to  keep  an  inn  or  tav- 
ern under  the  "Inns  and  Tavern  Act"  is  the 
right  it  gives  to  sell  spirituous  liquors.  Con- 
over  V.  Gregson,  60  Atl.  31,  32,  72  N.  J.  Law, 
103. 

An  "inn"  has  been  properly  defined  as 
a  public  house  of  entertainment  for  all  those 
who  choose  to  visit  it  It  is  this  publicly 
holding  a  place  out  as  one  where  all  transient 
persons  who  may  choose  to  come  will  be  re- 
ceived as  guests  for  compensation  that  is 
made  the  principal  distinction  between  a 
hotel  and  a  boarding  house  in  many  well-con- 
sidered decisions.  Where  a  person  entered 
into  a  contract  with  the  "proprietors  of  the 
Imperial  Hotel,"  who  were  doing  a  general 
hotel  business  during  the  summer  at  a  sum- 
mer resort,  by  which  such  person  was  to  stop 
there  at  a  reduced  rate,  no  definite  time  be- 
ing fixed,  the  relation  of  innkeeper  and  guest 
was  created,  so  as  to  render  the  hotel  liable 
as  insurer  for  the  loss  of  money  and  jewelry 
stolen  from  a  trunk  in  such  person's  room 
during  her  temporary  absence.  Holstein  v. 
Phillips  &  Sims,  59  S.  E.  1037,  1039.  146  N. 
C.  366,  14  L.  R.  A.  (N.  S.)  475,  14  Ann.  Cas. 
323. 

The  supplying  of  guests  with  meals  is 
not  one  of  the  essential  requisites  of  an  "inn," 
in  order  to  charge  the  proprietor  thereof 
with  the  liability  of  a  keeper  of  a  common 
inn.  Where  defendant  held  out  his  house  as 
a  hotel  in  which  furnished  rooms  were  rent- 
ed for  a  single  night  or  longer  time  and  in 
the  regular  course  of  business  rented  his 
rooms  without  special  contract  to  all  appli- 
cants in  fit  condition  to  be  received,  and  kept 
an  office  and  a  register,  the  house  was  an 
•*inn  or  public  hotel,"  though  no  meals  were 
served.  Nelson  v.  Johnson,  116  N.  W.  828, 
829,  104  Minn.  440,  17  L.  R.  A.  (N.  S.)  1259. 

Boardins  liouse  dlstingnislied 

The  term  "inn"  was  formerly  defined  to 
mean  a  house  where  a  traveler  Is  furnished 
with  everything  he  has  occasion  for  while  on 
his  way,  and,  though  such  definition  has  been 
somewhat  modified  by  the  progress  of  time, 
an  inn,  w"hen  unlicensed,  is  distinguished 
from  a  "boarding  house,"  in  that  the  guest 
of  the  latter  is  under  an  e3q?ress  contract, 
at  a  certain  rate  and  for  a  specified  time, 
and  the  keeper  of  the  boarding  house  may  se- 
lect his  guests  and  fix  full  terms;  while  the 
inn  is  for  the  entertainment  of  all  who  come 
lawfully  and  pay  regularly.  Birmingham 
Ry.,  Light  &  Power  Co.  v.  Drennen,  57  South. 
876,  882,  175  Ala.  338. 

"An  *lnn'  is  a  house  where  a  keeper 
holds  himself  out  as  ready  to  receive  all  who 
may  choose  to  resort  thither  and  pay  an  ade- 


quate price  for  the  entertainment,  while  the 
keeper  of  a  boarding  house  reserves  the 
choice  of  comers  and  the  terms  of  accommo- 
dation, contracting  specially  with  each  cus- 
tomer, and  most  commonly  arranging  for 
long  periods  and  a  definite  aboue."  Hum- 
burd  V.  Crawford,  105  N.  W.  330,  331,  128 
Iowa,  743  (quoting  and  adopting  Schouler, 
Bailm.  p.  253). 

A  "boarding  house"  is  not,  in  common 
parlance  or  legal  meaning,  every  private 
house  where  one  or  more  boarders  are  kept 
occasionally  only  and  on  special  considera- 
tion, but  it  is  a  quasi  public  house  where 
boarders  are  generiiUy  and  habitually  kept 
and  which  is  held  out  and  known  as  a  place 
of  entertainment  of  that  kind.  A  boarding 
house  is  not  an  "inn,"  the  distinction  being 
that  a  boarder  Is  received  into  the  house  by 
voluntary  contract,  whereas  an  innkeeper,  In 
the  absence  of  any  reasonable  or  lawful  ex- 
cuse, is  bound  to  receive  a  guest  when  he 
presents  himself.  The  distinction  between 
a  boarding  house  and  an  inn  is  that  in  a 
boarding  house  the  boarder  is  under  an  ex- 
press contract  at  a  certain  rate  for  a  certain 
period  of  time,  while  in  an  inn  there  Is  no 
express  agreement;  the  guest,  being  on  his 
way,  is  entertahied  from  day  to  day  accord- 
ing to  his  bui^ness,  upon  an  implied  contract. 
Horace  Waters  &  Co.  v.  Gerard,  94  N.  Y. 
Supp.  702,  705,  106  App.  Div.  431,  (dissenting 
opinion  of  O'Brien,  P.  J.,  citing  Cady  v.  Mc- 
Dowell [N.  Y.]  1  Lans.  486). 

The  fact  that  a  house  Is  open  for  the 
public,  that  those  who  patronize  it  come  to 
It  on  the  invitation  which  is  extended  to. 
the  general  public,  and  without  previous 
agreement  for  accommodation,  and  without 
any  previous  agreement  as  to  the  duration  of 
their  stay,  marks  the  important  distinction 
between  a  hotel  or  an  "inn"  and  a  "boarding 
house."  If  meals  are  served  to  whoever 
comes  at  a  uniform  price,  such  fact  Is  suffi- 
cient to  show  that  the  proprietor  is  keeping 
a  public  eating  house.  Humburd  v.  Craw- 
ford, 105  N.  W.  330,  331,  128  Iowa,  743. 

Hotel  and  tavern  synoiiyinoiu 

There  is  no  legal  distinction  between  an 
'*inn"  or  "tavern"  and  a  "hotel,"  but,  if  there 
be  such,  there  Is  no  practical  difference  be- 
tween them,  such  as  would  render  regulations 
Imposed  by  Act  April  13,  1906,  §  4,  commonly 
known  as  the  "Bishops'  Law"  (P.  L.  1906, 
p.  203),  subjecting  inns  and  taverns  and  ho- 
tels to  the  restrictions  mentioned  in  the  sec- 
tion, unless  such  inns  and  taverns  have  at 
least  ten  spare  rooms  and  beds  for  the  ac- 
commodation of  boarders,  transients,  and 
travelers,  necessary  and  appropriate  in  the 
case  of  small  hotels  and  not  in  the  case  of 
such  inns  and  taverns.  The  section,  there- 
fore, means  that  all  inns,  taverns,  and  hotels, 
unless  they  have  at  least  ten  spare  rooms 
and  beds  for  the  accommodation  of  boarders, 
transients,  and  travelers,  are  subject  to  the 
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restrictions.  Meehan  v.  Board  of  Excise 
Com'rs  of  Jersey  aty,  70  AtL  363,  365,  75 
N.  J.  Law,  657. 

The  difference  between  "inn"  and  "ho- 
tel*' is  not  very  great.  The  terms  have  come 
to  be  regarded  as  synonymous,  as  said  by 
Wandell  in  Law  of  Inns  and  Hotels,  p.  15. 
"The  inn  is  a  house  in  which  a  traveler  is 
furnished  with  everything  for  which  he  has 
occasion  while  on  the  way.  A  traveler  may 
remain  as  long  as  he  pleases  in  the  inn,  or 
he  may  leave  it  in  a  short  time.  It  is  an  inn 
as  long  as  he  remains  in  the  inn  and  makes 
no  contract  for  any  length  of  time.  A  hotel, 
as  generally  understood,  looks  to  more  per- 
manent guests."  The  text- writer  above  cited 
says  that  hotel,  strictly  speaking,  means  a 
house  in  which  travelers  and  other  casual 
guests  are  provided  with  lodging  but  not 
with  food.  This  Is  not  the  general  under- 
standing In  this  country.  Sieward  v.  Dene- 
chuad,  45  South.  561,  564,  120  La.  720. 

The  word  "hotel"  is  synonymous  with  the 
word  "inn"  as  a  place  for  the  accommoda- 
tion of  travelers  with  food  and  lodging.  Ju- 
dell  Co.  V.  Goldfield  Realty  Co.,  108  Pac  455,' 
457,  32  Nev.  351. 

The  charge  of  a  complain!^  that  accused 
"did  keep  and  manage  the  Big  Meadow  Hotel, 
a  house  of  public  resort,  in  a  disorderly  man- 
ner," is  a  sufficient  charge,  at  least  against 
collateral  attack  of  the  Judgment  by  habeas 
corpus,  of  the  offense  denounced  by  Comp. 
Laws,  I  4920,  of  keeping  an  "inn"  in  a  dis- 
orderly manner,  as  it  must  be  assumed  that 
a  "Ivotel"  is  an  "inn."  Ex  parte  Brecken- 
rldge,  118  Pac  687,  34  Nev.  275. 

TSnXKEEPJm 

Anciently  it  was  the  law  that  an  "inn- 
keeper" was  one  who  held  himself  out  as 
ready  to  receive  all  travelers  and  entertain 
them  with  both  lodging  and  food,  and  per- 
haps feed  and  stable  their  horses,  or,  as  the 
old  expression  ran,  provide  entertainment 
"for  man  and  beast."  Changes  in  the  modes 
of  travel,  and  the  custom  of  furnishing  food 
and  lodging  separately,  have  relaxed  the 
definition  of  an  innkeeper,  and  it  may  be 
held  that  a  hotel  where  any  traveler  is  given 
lodging  is  an  inn  nowadays,  even  though  the 
guests  take  their  meals  elsewhere.  Horton 
V.  Terminal  Hotel  &  Arcade  Co.,  89  S.  W. 
863,  364,  114  Mo.  App.  357  (dUng  Conmion- 
wealth  v.  Wetherbee,  101  Mass.  214). 

An  "innkeeper"  is  one  who  publicly  pro- 
flesses  that  he  keeps  an  inn,  and  that  he  will 
receive  therein  all  travelers  promising  to  pay 
an  adequate  price  and  coming  in  a  condition 
fit  to  be  received.  Hill  v.  Memphis  Hotel  Co., 
136  S.  W.  997,  998,  124  Tenn.  376. 

An  "innkeeper"  is  one  who  maintains 
a  house  for  the  entertainment  of  strangers 
for  reasonable  compensation,  and  to  se- 
cure this  compensation  he  is  given  a  Hen  on 
the  property  of  hia  guests  within  the  inn,  i 


and  for  such  property  he  is  liable  under  a  lia- 
bility much  like  that  of  a  common  carrier. 
So  long  as  he  has  room,  he  must  receive  all 
who  may  apply  and  are  fit  persons,  without 
discrimination.  To  say  that  he  buys  and 
sells  articles  of  food  and  drink  is  only  true 
in  a  limited  sense,  as  such  articles  are  not 
bought  to  be  sold,  nor  are  they  sold  again, 
as  in  ordinary  commerce,  but  are  bought  to 
be  served  as  food  and  drink,  and  the  price 
includes  rent,  service,  heat,  light,  etc.,  and 
hence  an  innkeeper  is  not  a  trader  or  a  person 
engaged  in  commercial  pursuits.  Toxaway 
Hotel  Co.  V.  J.  L.  Smathers  &  Oo.,  30  Sup.  Ct. 
268,  264,  216  U.  S.  439,  54  L.  Ed.  558. 

An  **lnnkeeper,"  Is  one  who  regularly 
keeps  open  a  public  house  for  lodging  and 
entertaining  transient  comers,  on  the  general 
expectation  of  his  suitable  recompense.  If 
one  keeps  an  Inn  and  also,  separate  from  the 
inn,  keeps  a  bathhouse  where  persons  bath- 
ing in  the  sea  change  their  garments  and 
leave  their  clothes,  he  is  not  chargeable  as 
an  "innkeeper"  for  property  stolen  from  the 
bathhouse.  Walpert  r.  Bohan,  55  S.  E. 
181,  182,  126  Ga.  531,  6  L.  R.  A.  \S.  S.)  828, 
115  Am.  St  Rep.  114,  8  Ann.  Cas.  89  (quot- 
ing and  adopting  definition  In  Schouler,  Bail« 
ments,  |§  279,  303,  and  citing  Minor  ▼.  Sta- 
ples, 71  Me.  316,  36  Am.  Rep.  318). 

Where  a  dining  room  in  a  hotel  building 
to  all  appearances  is  maintained  in  connec- 
tion with  the  furnishing  of  lodging  and  by 
the  same  proprietor,  and  such  proprietor  does 
not  advise  guests  to  the  contrary,  and  de- 
rives patronage  from  the  fact  that  the  dining 
room  is  seemingly  appurtenant,  a  guest  has 
the  right  to  assume  that  such  proprietor  is 
an  innkeeper.  Defendant  furnishing  lodg- 
ing to  transient  guests,  though  not  meals, 
will  be  held  to  be  under  the  full  common- 
law  responsibility  of  an  Innkeeper.  Metzler 
V.  Terminal  Hotel  Co,,  115  S.  W.  1037,  1038, 
135  Mo.  App.  410. 

INNER  COURT 

Under  Tenement  House  Act  (Laws  1901, 
p.  889,  c.  334,  I  2,  subd.  3),  defining  an  "inner 
court"  to  be  one  not  extending  to  the  street 
or  yard,  courts  sunken  7%  feet  below  the 
surface  of  the  street  and  yard,  and  Inclosed 
on  all  sides  to  the  yard  and  street  level,  must 
be  treated  as  "Inner  courts."  People  ex  reL 
Cohen  v.  Butler,  109  K  X.  Supp.  900,  905, 
125  App.  Div.  384. 

INNOCENCE 

See  Presumption  of  Innocence, 

"Innocence'*  cannot  be  asserted  of  an 
action  which  violated  existing  law,  as  igno- 
rance of  the  law  will  not  excuse,  though  a 
law  which  attempts  to  punish  a  citizen  for 
an  action,  to  wit,  an  act  which  when  done 
was  in  violation  of  no  existing  law,  will  not 
be  a  proper  exercise  of  legislative  power. 
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Shevlln-Carpenter  Co.  v.  Minnesota,  30  Sup. 
a.  C63,  C66,  218  U.  S.  57,  54  L.  Ed.  930  (quot- 
ing Calder  v.  Bull,  3  DaU.  386,  1  L.  Ed.  648). 

HCNOOEIIT  AGEHT 

A  person  Is  an  "innocent  agent"  In  the 
commission  of  a  crime  when  he  commits  It, 
moved  by  another  person,  yet  incurs  no  le- 
gal guilt  because  either  not  endowed  with 
mental  capacity  or  not  knowing  the  Inculpat- 
ii^g  jtacts.  State  V.  Bailey,  60  S.  B.  785,  787, 
63  W.  Va.  668  (quoting  and  adopting  the  defi- 
nition in  Biah.  New  Cr.  Law,  §  310). 

INNOCENT  FIBE 

Where -a  fire  Insurance  policy  contained 
an  exception  that  the  company  would  not  be 
liable  tot  loss  caused  by  explosion  of  any 
kind  unless  fire  ensued,  and  in  that  event  for 
the  damages  by  fire  only,  a  loss  occurring 
solely  from  an  explosion,  not  by  a  preceding 
fire,  or  an  explosion  which  occurred  from  the 
contact  of  escaping  natural  gas  with  a  lighted 
match,  are  within  the  exceptions  of  the  pol- 
icy: the  rule  being  that  the  ignition  of  the 
explosive  substance  must  be  caused  by  an 
actual  combustion  involuntarily  or  Illegally 
started,  which  is  called  a  negligent  or  unlaw- 
ful fire,  and  not  a  harmless  combustion  such 
as  a  lighted  match,  burning  gas  Jets,  or  a 
lighted  cigar,  which  are  called  'Innocent 
fires."  Stephens  v.  Fire  Ass'n  of  Philadel- 
phia, 128  S.  W.  63,  66,  139  Mo.  App.  369. 

INNOCENT  HOI.DER  FOR  VAIiUE 

See,  also,  Holder  For  Value;   Holder  in 
Due  Course. 

The  indorsee  before  maturity  of  a  note  as 
security  to  a  debt  created  concurrently  with 
the  indorsement  and  delivery  of  the  note,  and 
consideration  thereof  in  good  faith,  without 
notice  of  infirmities,  is  an  **innocent  holder 
for  value."  Second  Nat  Bank  of  Bucyrus, 
Ohio^  V.  Werner,  126  N.  W.  100, 102,  19  N.  D, 
485. 

INNOCENT  FUBCHASER 

To  constitute  one  an  *innocent  purchas- 
er**  of  land,  there  must  be  a  valuable  consid- 
eration, absence  of  notice  of  adverse  claims, 
and  good  faith.  Houston  Oil  Co.  of  Texas  r, 
Hayden,  135  S.  W.  1149,  1152,  104  Tex.  175. 

To  constitute  an  innocent  purchaser, 
there  must  be  a  purchase  without  notice, 
fictual  or  constructive,  of  an  outstanding 
claim,  and  there  must  have  been  payment  of 
a  valuable  consideration,  though  it  need  not 
be  full  and  adequate.  Downs  v.  Stevenson, 
119  S.  W.  315,  317,  56  Tex.  Civ.  App.  211, 

A  purchaser  at  an  execution  sale  is  not 
an  ''innocent  purchaser,"  as  against  one  who 
holds  a  senior  recorded  title,  even  though 
the  conveyance  was  made  by  the  grantor  to 
defraud  creditors,  where  the  grantee  was  not 
shown  to  have  been  involved  in  the  fraud. 
Matador  Land  &  Cattle  Co.  v.  Cooper,  87  S. 
W.  235,  236,  39  Tex.  Civ.  App.  99. 


Where,  at  the  time  of  a  conveyance  to 
plaintifif,  the  deed  was  of  record  under  which 
his  vendor  claimed  title,  embodying  a  con- 
tract obligating  the  vendor  to  convey  the 
land  to  defendant's  vendor,  plaintiff  was  not 
entitled  to  protection  as  an  'Innocent  pur- 
chaser" against  defendant,  whose  deed  was 
older,  though  unrecorded  until  after  plaintiff 
acquired  its  title.  Houston  Ice  &  Brewing 
Co.  V.  Henson  (Tex.)  93  S.  W.  713,  714. 

Where  plaintiff's  husband  purchased  real 
estate  in  trust  for  her,  and  in  violation  of  the 
trust  sold  it  to  S.,  in  consideration  of  a  pre- 
existing debt  which  had  been  discharged  in 
bankruptcy,  and,  prior  to  the  sale  to  S.,  an 
agent  of  plalntlfll's  husband  contracted  to  sell 
the  land  to  M.  Bros.,  in  pursuance  of  which  a 
draft  for  the  purchase  money  had  been  given 
to  the  agent,  and  was  sent  by  him,  with  a 
deed  to  be  signed  by  the  husband,  to  a  certain 
bank,  the  draft  to  be  delivered  when  the  deed 
was  signed,  and  S.  executed  a  deed  to  M. 
Bros.,  but  before  the  draft  had  been  paid 
they  had  notice,  in  time  to  have  stopped  pay- 
ment, of  a  suit  brought  by  the  wife  to  recover 
the  land  as  her  own,  but  they  made  no  effort 
to  do  so,  M.  Broa  were  not  "innocent  pur- 
chasers.* Sparks  v.  Taylor  (Tex.)  87  S.  W. 
740,  741. 

Where  testator,  a  nonresident,  died,  leav- 
ing land  in  Texas,  .and,  after  his  will  had 
been  probated  in  the  state  of  his  residence, 
administration  was  taken  out  on  his  estate  in 
Texas,  and,  after  proof  of  a  copy  of  his  will, 
the  land  in  controversy,  of  which  he  had  the 
apparent  legal  title  when  he  died,  was  ap- 
praised in  its  entirety  and  ordered  sold,  with- 
out recognition  or  mention  of  any  outstanding 
interest,  for  the  payment  of  debts,  the  ad- 
ministrator's deed  to  the  purchaser,  though  a 
quitclaim,  was  sufiSdent  to  sustain  a  plea 
that  the  purchaser  was  an  "Innocent  purchas- 
er without  notice,"  that  the  land  was  com- 
munity property,  and  that  a  portion  thereof 
belonged  to  the  distributees  of  testator's  de- 
ceased wife.  Nelson  v.  Bridge,  87  S.  W.  885, 
887,  39  Tex.  Civ.  App.  283. 

INNOCENT  WOMAN 

An  'Innocent  woman,**  within  the  mean- 
ing  of  Revisal  1905,  §  3354,  punishing  the  se- 
duction under  promise  of  marriage  of  any 
"innocent  and  virtuous  woman,"  means  "that, 
although  there  may  have  been  a  marriage 
contract,  yet  if  the  prosecutrix  yielded  on  ac- 
count of  lust,  or  from  any  other  motive  than 
of  the  promise  of  marriage,  she  would  not  be 
innocent"  State  v.  Whitiey,  53  S.  E.  820, 
821, 141  N.  C.  823. 

INNOVATE— INNOVATION 

"Innovate"  means  to  change  or  alter  by 

Introducing  something  new,   to   remodel,  to 

revolutionize.    "Innovation"  means  a  change 

in  customs,  something  new;   contrary  to  es- 
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tablished  customs,  manners,  or  rights.  Kemp- 
er V.  State,  138  S.  W.  1025,  1041,  63  Tex.  Cr. 
R.  L 

INNUENDO 

"Innuendo'*  means  nothing  more  than  the 
words  •'id  est,"  *'sciliicet,"  "meaning,"  or 
^'aforesaid,"  as  explanatory  of  a  matter  suflGl- 
ciently  expressed  before.  It  is  in  the  nature 
of  a  predict  Atchley  v.  State,  120  S.  W. 
1010,  56  Tex.  Cr.  R.  569. 

The  office  of  an  "Innuendo"  is  to  explain 
the  words  of  a  libel  and  to  give  them  their 
/  true  meaning,  but  it  may  not  be  used  to  in- 
troduce new  matter  or  enlarge  or  add  to  the 
sense  declared  on,  or  impute  to  them  a  mean- 
ing not  justified  by  the  publication,  either 
when  taken  alone  or  in  connection  with  the 
inducement  and  colloquium.  Weeks  v.  News 
Pub.  Co.,  83  Atl.  162,  164,  117  Md.  126. 

"The  office  of  an  'innuendo'  is  to  define 
the  defamatory  meaning  which  the  plaintiff 
seeks  to  put  upon  the  words  complained  of, 
to  show  how  they  come  to  have  the  defama- 
tory meaning  claimed  for  them,  and  also  to 
show  how  they  relate  to  plaintiff  whenever 
that  is  not  clear  from  the  face  of  them.  But 
an  innuendo  must  not  introduce  new  matter 
or  enlarge  the  natural  meaning  of  words.  It 
must  not  put  upon  them  a  construction  which 
they  will  not  bear.  It  cannot  alter  or  extend 
the  sense  of  defamatory  words  or  make  that 
certain  which  is  in  fact  uncertain."  Moss  v. 
Harwood,  46  S.  E.  385,  386,  102  Va,  386  (quot- 
ing and  adopting  the  definition,  in  Newell, 
Sland.  &  L.  [2d  Ed.]  p.  619). 

When  words  of  an  alleged  defamatory 
publication  are  capable  of  more  than  one 
meaning,  it  is  the  office  of  the  "innuendo"  to 
explain  or  point  out  the  sense  in  which  it  is 
claimed  they  were  used.  If  they  are  capable 
of  being  used  in  the  sense  charged  in  the  in- 
nuendo, the  question  whether  or  not  they 
were  so  used  is  for  the  jury,  for,  notwith- 
standing whether  they  are  capable  of  that 
construction  is  a  question  of  law,  wheth- 
er that  was  the  sense  in  which  they  were  used 
is  a  question  of  fact.  Richardson  v.  Thorpe, 
63  Ati.  580,  73  N.  H.  532. 

An  "Innuendo"  Is  only  explanatory  of  the 
subject-matter  sufficiently  expressed  before, 
and  It  can  be  only  explanatory  thereof,  and 
cannot  extend  the  sense  of  the  words  beyond 
their  own  meaning  unless  something  Is  put  on 
the  record  for  It  to  explain,  nor  can  It  make 
a  thing  certain  which  Is  In  fact  uncertain,  nor 
enlarge  or  restrict  the  meaning  of  words,  nor 
introduce  new  matter.  Penry  v,  Dozier,  49 
South.  909,  913,  161  Ala.  292. 

A  cause  of  action  for  libel  is  shown 
when  the  circumstances  alleged  point  to 
plaintiff  as  the  person  concerning  whom  the 
libelous  statements  are  made,  though  his 
name  is  not  mentioned,  and  the  petition  must 


allege  facts  from  which  it  can  be  reasonably 
Inferred  that  plaintiff  was  the  person  intend- 
ed to  be  libeled,  and  the  averment  or  innuen- 
do that  plaintiff  was  the  one  referred  to  will 
not  make  the  petition  sufficient,  unless  the 
facts  alleged  are  such  that  the  truth  of  the 
limuendo  can  be  reasonably  Inferred  there- 
from. Defamatory  words  must  refer  to  some 
ascertained  and  ascertainable  person,  and, 
where  the  words  used  contain  no  reflection 
upon  any  particular  individual,  no  averment 
or  Innuendo,  which  is  but  an  Inference  or  rea- 
soning, can  make  them  defamatory.  Harris  v. 
Santa  F6  Townsite  Co.  (Tex.)  125  S.  W. 
77,  78. 

Averring  faets 

An  "Innuendo"  is  not  the  statement  of  a 
fact,  but  an  inference.  Krone  v.  Block,  129 
S.  W.  43,  44, 144  Mo.  App.  575. 

An  "innuendo"  is  to  explain  the  meaning 
of  the  alleged  libelous  matters,  and  it  cannot 
be  looked  to,  to  supply  extrinsic  facts  neces- 
sary, in  connection  with  the  alleged  libelous 
publication,  to  constitute  a  cause  of  action. 
McNamara  v.  Goldan,  87  N.  E.  440,  442,  194 
N.  Y.  315. 

Connecting    colloqnia    and    partionlar 
words  laid 

In  actions  for  defamation,  the  office  of 
an  "innuendo"  is  to  connect  /Mrords  not  in 
themselves  actionable  with  some  precedent 
facts  formally  averred  which  explain  their 
meaning  and  render  them  actionable.  Hamil- 
ton V.  Lowery,  71  N.  E.  54,  55,  33  Ind.  App. 
184. 

Enlarging    or    extending    meaning    of 
words 

In  an  action  for  slander,  an  "innuendo** 
can  be  used  to  explain  the  sense  in  which  the 
words  were  used  and  to  apply  them,  but  not 
to  enlarge  the  charge.  Maerlender  v.  Porter, 
99  N.  Y.  Supp.  533,  535,  114  App.  Div.  180 
(citing  Flelschmann  v.  Bennett,  87  N.  Y.  231; 
Gibson  V.  Sun  Printing  &  Publishing  Ass'n,  76 
N.  Y.  Supp.  197,  71  App.  Div.  566). 

An  *  Innuendo"  averment  is  one  which 
explains  the  meaning  of  another  averment, 
and,  since  it  changes  no  fact  alleged,  it  does 
not  admit  of  being  sustained  by  evidence. 
An  "Innuendo"  is  an  interpretative  parenthe- 
sis thrown  Into  quoted  matter  to  explain  an 
obscure  term.  It  cannot  add  to  an  averment 
or  enlarge  the  sense  of  expressions  in  the 
pleading  beyond  their  usual  acceptation  and 
meaning.  Rublo  v.  State,  95  S.  W.  120,  121, 
50  Tex.  Cr.  R.  177  (citing  2  Bish.  Cr.  Proc. 
§  793;  2  Whart.  Crimes,  §  660). 

An  "Innuendo"  In  a  declaration  in  a  libel 
suit  is  only  a  word  of  explanation,  the  office 
of  which  is  to  interpret  the  meaning  of 
alleged  libelous  language  used  in  the  light  of 
the  circumstances  alleged  to  explain  it;  and 
it  cannot  enlarge  the  meaning  of  words  nor 
attribute  to  them  a  meaning  which  they  will 
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not  bear.    Gordon  v.  Journal  Pub.  Co.,  69  Atl. 
742,  744,  81  Vt.  237. 

Introdnolns  new  Bxatter 

The  purpose  of  an  ''innuendo"  is  to  de- 
fine the  defamatory  meaning  wbich  plaintiff 
attaches  to  the  defamatory  words  complained 
of,  and  to  show  how  they  come  to  have  that 
meaning  and  how  they  relate  to  plaintiff; 
but  it  cannot  be  used  to  introduce  new  mat- 
ter or  to  enlarge  the  actual  meaning  of  the 
words,  and  thereby  give  to  the  language  a 
construction  which  it  will  not  bear.  It  is 
not  the  office  of  an  innuendo  to  make  aver- 
ments but  to  apply  the  words  or  explain  their 
meaning.  A  publication  stating  that  "Mr. 
Crooked  R.  gets  it  in  the  neck"  is  a  libel  of 
R.  individually  and  cannot  be  enlarged  by 
innuendo  so  as  to  constitute  a  libel  of  a  cor- 
poration of  which  R.  is  manager,  In  the  ab- 
sence of  an  allegation  that  R.  and  the  corpo- 
ration are  one  and  the  same  person,  or  that 
people  generally  understood  the  corporation 
to  be  meailt  when  R.  is  referred  to,  in  the 
connection  in  which  the  libel  Is  published. 
Midland  Pub.  Co.  v.  Implement  Trade  Jour- 
nal Co.,  83  S.  W.  29S,  301,  108  Mo.  App.  223 
(citing  Naulty  v.  Bulletin  Co.,  55  Atl.  862, 
206  Pa.  128;  Bundy  v.  Hart,  46  Mo.  460,  2 
Am.  St.  Rep.  525). 

It  is  an  elementary  rule  of  pleading  that 
whatever  is  alleged  must  be  alleged  with  cer- 
tainty, and  one  of  the  means  of  insuring 
certainty  In  a  complaint  or  indictment  for 
slander  or  libel  is  "innuendo."  An  innuendo 
may  serve  as  an  explanation  to  point  a  mean- 
ing where  there  is  precedent  matter  express- 
ed or  necessarily  understood  or  known,  but 
never  to  establish  a  new  charge.  Where  a 
published  article  is  libelous,  the  Innuendo 
may  be  regarded  as  surplusage.  State  v. 
Clifford,  52  S.  E.  864.  865,  58  W.  Va.  681 
(quoting  and  adopting  State  v.  Aler,  20  S.  E. 
586,  39  W.  Va.  549  [syl.  pars.  2,  3]). 

INOPPORTUNE 

*'  *  Inopportune'  means  unseasonable  in 
time  or  at  the  wrong  time."  In  an  action 
for  injuries  sustained  through  the  negligence 
of  defendant's  employes,  an  instruction,  "If 
the  Jury  believe,  from  the  evidence,  that  a 
flagman  of  the  defendant  improperly  and  In- 
opportunely signaled  the  plaintifFs  team," 
etc.,  was  not  misleading  because  of  omission 
of  the  words  "carelessly"  and  "negligently." 
Pennsylvania  Co.  v.  Sloan,  17  N.  E.  37,  39, 
41,  125  111.  72,  8  Am.  St.  Rep.  337. 

INQUEST 

See  Coroner's  Inquest;    Grand  Inquest. 
As    criminal    proceeding,    see   Criminal 
Proceeding. 

INQUIRE  AND  REPORT 

The  words  "inquire  and  report"  have 
long  been  used  in  England  and  in  this  coun- 


try as  a  formula  for  a  reference  to  a  master 
in  chancery  to  obtain  and  report  Information 
to  the  court  Austin  v.  Ahearne,  61  N.  Y. 
6,  12. 

A  corporation  whose  business  is  to  guar- 
antee, indorse,  secure  payment  of  debts  and 
obligations,  insure  fidelity  of  persons  and 
concerns  holding  positions  of  trust,  and 
through  guaranteed  attorneys  furnish  direct 
to  subscribers  of  a  quarterly  publication,  and 
not  through  the  company,  the  commercial 
standing  of  merchants  and  other  persons  is 
engaged  in  the  business  of  inquiring  into  and 
reporting  on  the  credit  and  standing  of  per- 
sons engaged  in  business  within  Ky.  St.  1909, 
i  4224  (Uussell's  St.  §  6157),  requiring  per- 
sons or  concerns  so  engaged  to  secure  a  li- 
cense. United  States  Fidelity  &  Guaranty 
Co.  V.  Commonwealth,  118  S.  W.  1000,  1001, 
133  Ky.  740. 

INQTTIKE  INTO  THE  CIRCUMSTANCES 

The  phrase  "inquire  into  the  circum- 
stances," as  used  in  Code  Civ.  Proc.  §  2471a, 
providing  that,  if  the  demand  of  any  public 
officer  for  the  books  and  papers  pertaining 
to  the  office  is  refused,  he  may  make  com- 
plaint to  any  Justice  of  the  Supreme  Court  of 
the  district,  or  to  the  county  Judge,  and  de- 
claring that  at  the  time  of  the  return  of  the 
order  to  show  cause,  or  at  any  time  to  which 
the  matter  may  be  adjourned,  on  proof  of 
the  due  service  of  the  order,  a  Justice  or 
Judge  to  whom  the  application  is  made  shall 
proceed  to  inquire  into  the  circumstances, 
means  that  when  an  issue  of  fact  is  raised 
by  the  affidavit  interposed  in  objection  to  the 
application  it  is  the  duty  of  the  court  to  take 
evidence  relative  to  that  issue,  and  to  decide 
it  in  one  way  or  the  other;  for  to  "inquire 
into  the  circumstances"  imports  a  Judicial 
investigation  of  the  question  of  fact.  In  re 
Gill,  88  N.  Y.  Supp.  466,  467,  95  App.  Div. 
174. 

INQUIRY 

See   Judicial    Inquiry;    Reasonable   In- 
quiry ;  Writ  of  Inquiry. 

INQUISITION 

The  word  "inquisition"  Is  defined  by 
Webster  to  be  "the  act  of  inquiring;  inquiry; 
examination;  investigation."  Carver  v.  Lou- 
thain,  38  Ind.  530,  547. 

"Inquisition"  or  "office  found,"  as  re- 
lating to  a  trial  for  or  declaration  of  forfei- 
ture, etc.,  have  no  relation  to  the  ordinary 
common-law  trial  by  Jury,  and  the  Jury  there 
summoned  was  not  the  common-law  Jury  be- 
fore whom  a  citizen  has  a  right  to  demand 
a  trial  where  his  peace  or  his  rights  were  In 
question.  Blackstone  defines  "inquisition" 
or  "office  found"  to  be  "an  inquiry  made  by 
the  lving*s  officer,  his  sherifl!,  coroner,  or  es- 
cheator,  virtute  officii,  or  by  writ  to  them 
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sent  for  tbat  purpose,  or  by  commissioners 
specially  appointed,  concerning  any  matter 
that  entitled  the  King  to  the  possession  of 
lands  or  tenements,  goods,  or  chattels.  This 
is  done  by  a  jury  of  no  determinate  number, 
being  either  12,  or  less,  or  more.  •  ♦  ♦ 
These  Inquests  of  office  were  devised  by  law, 
as  an  authentic  means  to  give  the  King  his 
right  by  solemn  matter  of  record,  without 
which  he,  in  general,  can  neither  take  nor 
part  frci  anything.  For  it  is  a  part  of  the 
liberties  of  England,  and  greatly  for  the 
safety  of  the  subject,  that  the  King  may  not 
enter  upon  or  seize  any  man's  possessions 
upon  bare  surmises  without  the  intervention 
of  a  Jury."  It  was  a  procedure  peculiarly 
adapted  for  the  King's  use,  and  the  impor- 
tant thing  about  it  was  that  a  record  might 
be  made  and  entered  whereon  the  King  could 
base  his  right  to  possess  himself  of  the  lands, 
goods,  and  chattels  of  his  subject ;  and,  as  it 
respects  lands,  the  office  found  put  him  Into 
Immediate  possession,  without  the  necessity 
of  a  formal  re-entry.  Although  its  frequent 
use  was  for  the  determination  of  attainder, 
escheats,  and  breaches  of  conditions  annexed 
to  grants,  and  the  like,  the  record  was  not 
conclusive,  and  the  subject  was  yet  entitled 
to  a  trial  suitable  at  common  law  for  the 
final  determination  of  his  rights.  A  good  il- 
lustration is  found  in  escheats.  "The  usual 
form  of  proceeding  for  this  purpose  was  by 
an  inquisition  or  inquest  of  office  before  a 
Jury,  which  was  had  upon  a  commission  out 
of  the  Court  of  Chancery,  but  was  really  a 
proceeding  at  common  law ;  and,  if  it  result- 
ed in  favor  of  the  King,  then,  by  virtue  of 
ancient  statutes,  any  one  claiming  title  in  the 
lands  might,  by  leave  of  that  court,  file  a 
traverse,  in  the  nature  of  a  plea  or  defense 
to  the  King's  claim,  and  not  in  the  nature  of 
an  original  suit  ♦  ♦  •  The  Inquest  of 
office  was  a  proceeding  in  rem;  when  there 
was  a  proper  office  found  for  the  King,  that 
was  notice  to  all  persons  who  had  claims  to 
come  in  and  assert  them ;  and,  until  so  trav- 
ersed, it  was  conclusive  in  the  King's  fft- 
vor."  United  States  v.  Oregon  &  C.  R.  Co., 
186  Fed.  861,  926  (quoting  3  Blackstone,  258, 
269;  Hamilton  v.  Brown,  16  Sup.  Ct  585, 
587,  161  U.  S.  256,  263,  40  L.  Ed.  691). 

INQinSmON  BEFORE  GRAND  JURY 

As  criminal  case  oi^  cause,  see  Criminal 
Case  or  Cause. 

INSANE— INSANITY 

See  General  Insanity;  Legal  Insanity; 
Medical  Insanity;  Moral  Insanity; 
Jk'artlal  Insanity ;  Suicide,  Sane  or  In- 
sane;   Temporary  Insanity. 

Commitment  of  insane  as  special  pro- 
ceeding, see  Special  Proceeding. 

See,  also.  Delusion;  Dementia;  Irresist- 
ible Impulse;  Lucid  Interval;  Luna- 
cy; Monomania;  Paranoia;  Simple 
Melancholia. 


"Insanity"  is  a  diseased  or  abnormal 
condition  which  manifests  itself  in  eccentric- 
ities of  conduct,  speech,  or  appearance ;  that 
is  to  say,  in  the  doing  or  saying  of  things 
which  attract  attention,  because,  Judged  by 
the  common  standard,  they  are  deviations 
from  that  which  is  regular  and  usual.  State 
V.  Lyons,  87  South.  890,  898,  113  La.  959. 

A  person  is  insane  when  he  or  she  Is 
not  possessed  of  mind  and  reason  equal  to  a 
full  and  clear  understanding  of  his  or  her 
act  in  making  a  contract.  Barlow  v. 
Strange,  48  S.  E.  344,  345,  120  Ga.  1015  (cit- 
ing Frizzell  v.  Beed,  77  Ga.  724). 

In  many  statutes,  of  which  that  of  Mich- 
igan and  Wisconsin  are  instances,  the  term 
"Insanity,"  considered  In  its  technical  sense, 
is  separated  from  its  equivalent  as  regards 
the  ability  of  the  sufferer  to  care  for  him- 
self or  his  property,  leaving  no  ground  to 
claim  that  mental  unsoundness — meaning  in- 
sanity, strictly  so  called — ^is  essential  to  the 
appointment  of  a  guardian.  In  re  Strei£t, 
97  N.  W.  189,  191,  119  Wis.  566,  100  Am.  St. 
Bep.  903. 

•'No  perversion  of  the  moral  affections 
and  propensities,  unless  accompanied  by 
such  delusion  as  indicates  the  subversion 
of  the  will  and  reason,  is  to  be  regarded  as 
constituting  'insanity'  In  law.  Thus  moral 
insanity,  or  the  perversity  of  the  moral 
feelings,  is  in  itself  insufflcient  to  invali- 
date the  civil  act,  or  excuse  the  criminal  act, 
of  its  subject."  Where  defendant  charged 
with  bigamy  testified  that  he  knew  It  was 
legally  wrong  to  marry  a  second  time  with- 
out divorce,  but  that  he  had  been  told  by 
God  that  it  was  not  wrong,  and  a  physician 
testified  that  defendant  was  religiously  or 
emotionally  insane,  and  did  not  believe  he 
was  able  to  distinguish  right  and  wrong 
with  regard  to  the  crime  charged,  and  de- 
fendant's Jailer  did  not  think  him  crazy, 
but  thought  him  "nutty"  on  the  subject  of 
religion,  the  evidence  all  dealt  with  moral 
insanity  and  did  not  affect  the  defendant's 
legal  liability,  and  the  Jury  were  Justified 
in  finding  him  guilty.  Harrison  v.  State,  69 
S.  W.  500,  501,  44  Tex.  Cr.  R.  164. 

Mere  frenzy,  or  ungovernable  passion, 
however  furious,  is  not  "insanity,"  within 
the  meaning  of  the  criminal  law.  State  v. 
Cook,  72  S.  E.  1025,  1027,  69  W.  Va.  717. 

"Etymologically  'insanity'  signifies  un- 
soundness. Lexically  it  signifies  unsound- 
ness of  mind,  or  derangement  of  the  intel- 
lect" In  re  American  Board  of  Com'rs  for 
Foreign  Missions,  66  Atl.  215,  221,  102  Me. 
72  (quoting  and  adopting  definition  in  John- 
son V.  Maine  &  N.  B.  Ins.  Co.,  22  AtL  108, 
83    Me.    186). 

"  'Insanity'  is  indicated  by  proof  of  acts, 
declarations,  and  conduct  inconsistent  with 
the  character  and  previous  habits  of  the 
person."     A  marked  change  in  a  person's 
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habits  and  thoughts  is  evidence  of  mental 
unsoundness^'  and  proof  that  a  woman  had 
changed  from  a  generous,  dainty,  refined, 
and  Intelligent  woman  of  good  business  ca- 
pacity Into  one  of  untidy  habits  and  penuri- 
ous with  loss  of  memory  and  business  ca- 
pacity was  proof  Indicating  Insanity.  Knapp 
V.  St.  Louis  Trust  Co.,  98  S.  W.  70,  T8,  199 
Mo.  640. 

The  term  'Insane  persons,**  as  used  in 
the  statutes  making  the  state  liable  for  the 
support  of  such  persons,  and  providing  that 
the  words  'Insane  person**  shall  Include 
every  idiot,  non  compos,  lunatic,  and  insane 
and  distracted  person,  does  not  embrace  per- 
sons committed  to  the  School  for  Feeble- 
Minded,  and  the  state  is  not  liable  for  their 
support  Chapln  v.  City  of  Lowell,  80  N. 
£.  618,  619,  194  Mass.  486. 

One  mentally  incapable  of  understanding 
and  acting  rationally  in  the  affairs  of  life 
and  in  the  management  of  his  property  Is  an 
•'insane  person**  within  Kirby*s  Dig.  §  7095, 
providing  that  lands  of  insane  persons  may 
be  redeemed  from  tax  sales  within  two  years 
after  the  expiration  of  the  disability.  Pu- 
laski Ck)unty  v.  HUl,  134  S.  W.  973,  976,  97 
Ark.  450. 

The  term  "insane  i>erson,''  In  Bev.  St 
1899,  i  3702,  providing  that,  for  the  purpose 
of  the  chapter  relating  to  insane  persons,  the 
words  "Insane  persons**  or  the  words  ''per- 
sons of  insane  mind"  shall  be  construed  to 
mean  either  an  idiot  or  lunatic  or  a  person 
of  unsound  mind,  and  incapable  of  manag- 
ing his  own  affairs,  doe^  not  make  any  dis- 
tinction between  irresponsible  persons,  per- 
sons of  unsound  mind,  or  idiots  and  raving 
maniacs.  In  re  Grouse,  120  S.  W.  666,  670. 
140  Mo.  App.   545. 

Under  Rev.  St  !  4971,  subd.  7,  declaring 
that  the  words  "insane  persons**  shall  be 
construed  to  include  every  idiot,  non  com- 
pos, lunatic,  and  distracted  person,  and  sec- 
tion 4069  providing  that  no  person  shall  be 
examined  as  a  witness  In  respect  to  any 
transaction  or  communication  by  him  per- 
sonally with  a  person  then  Insane,  in  any 
civil  action  in  which  the  opposite  party 
claims  under  such  Insane  person,  where,  In 
foreclosure  proceedings  by  an  assignee  of  a 
mortgage,  it  appeared  that  the  assignor,  for 
some  months  before  the  trial,  was  afflicted 
with  softening  of  the  brain,  and  constantly 
grew  worse,  that  his  disease  was  incurable, 
that  within  two  weeks  before  the  trial  he 
fell  into  a  comatose  state,  and  remained  un- 
conscious for  16  hours,  and  that  he  was 
clearly  incapable  of  testifying  on  the  trial, 
or  giving  a  coherent  statement  of  past  events, 
he  was  insane,  within  the  meaning  of  the 
statute,  and  testimony  by  the  mortgagor,  as 
to  transactions  with  him  which  were  adverse 
to  the  assignees,  was  inadmissible.  Whitney 
Y.  Traynor,  42  N.  W.  267,  269,  74  Wis.  289, 

2  WD6.&  P.2d  Seb.-^ 


AU  degrees  and  kinds  of  insanity 

Where  a  life  policy  contains  a  condition 
that  if  the  insured  dies  by  his'  own  hand  or 
commits  suicide,  whether  sane  or  insane, 
the  word  "insane**  implies  every  degree  of 
unsoundness  of  mind,  and  the  liability  of 
the  insurer. is  not  affected  by  the  degree  of 
the  insanity.  Seitzinger  v.  Modern  Wood- 
men of  America,  68  N.  B.  478,  480,  204  IlL  58. 

The  word  "insane,"  as  used  in  Gen.  St 
1901,  c.  99,  providing  a  procedure  for  a  Ju- 
dicial determination  as  to  the  sanity  of  a 
person  and  as  to  whether  he  should  be  con- 
fined in  the  state  hospital  for  the  'Insane,*' 
applies  to  any  degree  of  mental  derangement 
from  temporary  nervous  excitement  to  acute 
insanity.  Ex  parte  Wright,  89  Pac.  678,  679, 
74  Kan.  406. 

P.  L.  1847,  p.  29,  Nlxon*s  Dig.  1868,  p. 
522,  and  Revision  1877,  p.  607,  §  40,  contain 
the  following  definition  of  "insanity**:  "The 
terms  'lunatic,  insane,'  as  used  in  this  act  in- 
clude every  species  of  insanity  and  extend 
to  all  deranged  persons  and  to  all  of  un- 
sound minds  other  than  Idiots.*'  In  re  Lang, 
71  Atl.  47,  48,  77  N.  J.  Law,  207. 

As  disease  of  Irarain  or  mind 

A  disease  as  including,  see  Disease. 

An  instruction,  in  an  action  on  behalf 
of  an  Insane  person,  that  one  is  deemed  to 
be  insane  when  unable  to  transact  the  ordi- 
nary affairs  of  life,  understand  their  nature 
and  effect,  and  exercise  his  will  respecting 
them,  is  not  objectionable,  on  the  theory  that 
one  might  not  be  able  to  transact  ordinary 
affairs  of  life,  and  yet  be  sane,  and  that  the 
charge  did  not  show  that  mental  ability  was 
meant  Kaack  v.  Stanton,  112  S.  W.  702, 
705,  51  Tex.  Civ.  App.  495. 

On  a  trial  for  a  homicide,  in  which  in- 
sanity was  relied  on  as  a  defense,  it  was 
proper  to  charge  that  "insanity**  was  a  mental 
disease,  that^  it  did  not  mean  eccentricity 
or  peculiar  action  of  the  brain,  but  meant  a 
departure  caused  by  a  disease  of  the  brain, 
and  that  mere  temporary  mania  did  not 
constitute  insanity.  Braham  v.  State,  38 
South.  919.  922,  143  Ala.  28. 

"Insanity,**  to  relieve  from  criminal  re- 
sponsibility, must  be  caused  by  or  result 
from  disease  or  lesion  of  the  brain.  Porter 
V.  State,  37  South.  81,  83,  140  Ala.  87  (citing 
Gunter  ▼.  State,  8  South.  600,  88  Ala.  109). 

Insanity  In  the  question  in  an  examina- 
tion for  life  insurance  as  to  whether  Insnr- 
ed*s  father  had  "Insanity  or  other  hereditary 
disease**  refers  to  a  disordered  mind  from  a 
diseased  or  defective  brain,  and  not  neces- 
sarily to  a  mere  temporary  mental  disturb- 
ance during  a  weakened  condition  from 
typhoid  fever.  Iowa  Life  Ins.  Co.  v.  Haugh- 
ton,  87  N.  E.  702,  704,  46  Ind.  App.  467. 

Where  instructions  when  taken  together 
made  the  test  of  insanity  as  to  whether  or 
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not  accused  did  or  did  not  know  the  nature 
or  result  of  the  act  he  was  doIng»  or,  if  he 
did  know,  that  he  did  not  know  that  he  was 
doing  wrong,  a  charge  that  insanity  is  pro- 
duced hy  a  diseased  condition  of  the  mind 
was  not  misleading,  though  insanity  is  it- 
self a  diseased  condition  of  the  mind.  Smith 
V.  State,  117  S.  W.  966,  968,  65  Tex.  Cr.  R. 
563. 

Epilepsy 

Under  Ck>de,  S  1434,  providing  that  the 
term  "insanity"  includes  every  species  of  in- 
sanity or  mental  derangement,  and  that  the 
term  "idiot"  is  restricted  to  persons  foolish 
from  birth,  supposed  to  be  naturally  with- 
out mind,  a  person  who  at  nine  years  of 
age  became  affected  with  epilepsy,  and  grad- 
ually lost  her  mind,  was  insane.  Speedllng 
V.  Worth  Ck)unty,  26  N.  W.  50,  51,  68  Iowa, 
152. 

Proof  oX  epilepsy  does  not  necessarily  di- 
rectly establish  insanity,  as  epilepsy  is  not  as 
a  matter  of  fact  or  law  insanity,  though  evi- 
dence thereof  may  bear  on  the  mental  condi- 
tion of  the  afflicted  person  to  the  extent  of 
establishing  insanity.  Oborn  v.  State,  126 
N.  W.  737,  747,  143  Wis.  249,  81  L.  R.  A.  <N. 
S.)  966. 

Incapacity     to     distinsvisli     between 
rigl&t  and  wrong 

The  term  "insanity"  means  such  an  ab- 
normal condition  of  mind  as  renders  the  af- 
flicted one  incapable  of  distinguishing  be- 
tween right  and  wrong  in  a  given  instance, 
and  rendering  him  unconscious  of  the  punish- 
able character  of  his  act.  A  person  is  not 
immune  from  punishment  for  a  wrongful  act, 
if,  at  the  time  of  perpetrating  it,  he  has  ca- 
pacity to  distinguish  between  right  and 
wrong  and  is  conscious  of  the  wrongful- 
ness of  his  conduct.  Oborn  v.  State,  126 
N.  W.  737,  745,  143  Wis.  249,  81  L.  R.  A. 
(N.  S.)  966. 


i«i 


•Insanity"  may  be  either  total  or  partial 
in  its  character.  It  may  be  either  perma- 
nent or  temporary  In  duration.  Where  in- 
sanity of  a  permanent  character  Is  once 
established  by  the  evidence,  it  is  presumed 
to  continue  until  the  contrary  is  proven  sat- 
isfactorily; but  if  the  insanity  be  of  a  tem- 
porary character  no  such  presumption  arises. 
To  exempt  a  person  from  responsibility  for 
crime  the  insanity  must  be  of  such  a  charac- 
ter as  either  to  deprive  him  of  the  capacity 
to  distinguish  between  right  and  wrong  in 
respect  to  the  particular  act  committed,  or 
to  deprive  him  of  suHlclent  will  power  to 
choose  whether  he  would  do  the  act  or  re- 
frain from  it.  So  long  as  a  person  has  ca- 
pacity to  distinguish  between  right  and 
wrong  in  the  particular  act,  and  has  will 
power  to  do  it  or  not  to  do  it,  he  will  be 
held  criminally  responsible,  even  though  the 
mind  is  subject  to  hallucinations,  melancholy, 
exhilaration,  or  is  otherwise  affected  from 


the  use  of  cocaine,  intoxicants,  or  any  other 
cause.    State  v.  Jade  (Del.)  58  AtL  833,  834, 

4  Pennewill,  470. 

''Insanity,"  as  recognized  in  our  criminal 
law,  is  dedared  to  be  such  disease  and  de- 
ranged condition  of  the  mental  faculty  as  to 
render  the  person  incapable  of  distinguishing 
between  right  and  wrong,  in  relation  to  the 
particular  act  with  which  he  is  charged. 
Marceau  v.  Travelers*  Ins.  Co.,  35  Pac.  856, 
857,  101  Cal.  338  (adopting  definitions  in 
Hoin's  Case,  62  Cal.  120,  45  Am.  Rep.  651). 

"Insane,"  as  used  in  P.  L.  1906,  p.  722, 

5  13,  providing  for  the  commitment  to  an 
asylum  of  insane  criminals  until  restored 
to  reason,  as  applied  to  one  convicted  ot  mur- 
der and  sentenced  to  death,  does  not  include 
all  persons  mentally  deranged  but  is  limited 
to  the  common-law  test  of  capacity  to  distin- 
guish right  from  wrong,  so  that  if  a  person 
sentenced  for  a  crime  is  capable  of  under- 
standing the  nature  and  object  of  proceedings 
against  him,  and  rightfully  comprehends  his 
own  condition  in  reference  to  such  proceed- 
ings, and  may  conduct  his  defense  in  a  ration- 
al manner,  he  is  sane  for  the  purpose  of  un- 
dergoing punishment,  though  on  some  other 
subjects  his  mind  may  be  deranged  and  un- 
sound. In  re  Lang,  71  Ati.  47,  48,  77  N.  J. 
liaw,  207. 

••  'Insanity*  is  a  physical  disease,  located 
in  the  brain,  which  disease  so  perverts  and 
deranges  one  of  the  mental  or  moral  faculties 
as  to  render  the  person  suffering  therefrom 
incapable  of  distinguishing  right  from  wrong 
in  reference  to  the  particular  act  charged 
against  him,  and  incapable  of  understanding 
that  the  particular  act  in  question  was  a  vio- 
lation of  the  laws  of  God  and  society."  State 
V.  Porter.  Ill  S.  W.  529,  531,  213  Mo.  43,  127 
Am.  St.  Rep.  589. 

A  person  may  be  to  some  degree  of  un- 
sound mind,  or  laboring  under  some  delusion 
or  be  a  monomaniac,  and  still  be  fully  capa- 
ble of  appreciating  th^  wrongfulness  of  tak- 
ing human  life;  but  insanity  as  a  defense 
must  be  such  that  defendant  at  the  time  he 
committed  the  act  did  not  and  could  ndt 
know  the  nature  and  wrongfulness  of  his  act 
People  V.  Ashland,  128  Pac.  798,  804,  20  Cal. 
App.  168. 

The  ability  to  distinguish  between  right 
and  wrong  In  relation  to  a  particular  act 
about  to  be  committed  is  the  general  test  of 
criminal  responsibility.  The  only  exception 
so  far  recognized,  as  to  one  who  has  reason 
sufDcient  to  distinguish  between  right  and 
wrong  as  to  the  act  about  to  be  committed,  is 
where  such  act  is  connected  with  a  peculiar 
delusion  under  which  the  prisoner  Is  labor- 
ing, and  where,  in  consequence  of  such  delu- 
sion and  without  criminal  intent,  the  will  is 
overmastered.  Intermittent  "insanity,"  caus- 
ed by  physical  weakness  or  nervous  disorders, 
is  no  excuse  or  justification  for  crime,  unless 
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it  appears  that  at  the  time  of  the  act  commit- 
ted the  defendant  was  incapable  of  adjudging 
the  quality  of  the  act  and  of  knowing  wheth- 
er it  was  right  or  wrong.  Carter  v.  State,  58 
S.  E.  532-535,  2  Ga,  App.  254. 

If  one  has  an  irresistible  impulse  to  com- 
mit crime,  and  does  not  know  the  nature  and 
quality  of  the  act,  he  is  'insane."  If  he  does 
know  the  nature  and  quality  of  the  act  and 
does  know  right  from  wrong,  he  is  not  in- 
sane. Thomas  v.  State,  116  S,  W.  eOO,  603, 
55  Tex.  Cr.  App.  293. 

Insanity,  whatever  its  form,  to  be  an  ex- 
cuse for  crime,  must  be  the  result  of  mental 
unijoundness,  leaving  one  without  sufficient 
reason  to  know  what  he  is  doing  or  to  know 
right  from  wrong,  or  without  sufficient  will 
power  to  govern  his  actions  by  reason  of  an 
insane  impulse  which  he  cannot  control  or 
resist  Banks  v.  Commonwealth,  141  S.  W. 
380,  385,  145  Ky.  800. 

In  order  for  defendant  in  a  murder  case 
to  establish  the  defense  of  insanity,  he  must 
prove  by  a  preponderance  of  the  evidence 
that  at  the  time  the  act  was  done  he  did  not 
realize  either  that  it  was  morally  or  crimi- 
nally wrong.  State  v.  Hyde,  73  S.  R 180, 181, 
90  S.  O.  296. 

"  'Insanity'  is  a  physical  disease,  located 
in  the  brain,  which  disease  so  perverts  and 
deranges  one  or  more  of  the  mental  and 
moral  faculties  as  to  render  the  person  suf- 
fering from  this  affliction  incapable  of  dis- 
tinguishing right  from  wrong,  In  reference  to 
the  particular  act  charged  against  him,  and 
incapable  of  understanding  that  the  partic- 
ular act  in  question  was  a  violation  of  the 
laws  of  God  and  society.  Insanity  is  either 
partial  or  general.  Total  insanity  always 
excuses.  Partial  insanity  does  not  always 
excuse.  One  may  be  partially  insane,  and 
yet  be  responsible  for  his  criminal  acts.  The 
law  does  not  excuse  unless  the  derangement 
is  so  great  that  it  actually  renders  the  per- 
son incapable  at  the  time  of  its  commission 
of  distinguishing  between  right  and  wrong, 
in  reference  to  the  particular  act  charged 
and  proven  against  him."  State  v.  Pauls- 
grove,  101  S.  W.  27,  29,  203  Mo.  193. 

''Insanity,"  in  a  legal  sense,  so  as  to  be 
available  as  a  defense  to  crime,  must  be  such 
that  defendant,  when  the  act  was  committed, 
was  not  conscious  of  Its  wrongful  nature. 
People  T.  WUlard,  89  Pac.  124,  129,  150  Cal. 
543. 

Ineapacity  to  have  criminal  intent 

Mr.  Bishop  defines  **insanity"  as  follows: 
''Insanity  in  the  criminal  law  is  any  defect, 
weakness,  or  disease  of  the  mind  rendering 
it  incapable  of  entertaining,  or  preventing  its 
entertaining,  in  the  particular  instance,  the 
criminal  intent  which  constitutes  one  of  the 
elements  of  every  crime."  Where  the  ques- 
tion was  whether  defendant  at  the  time  he 
committed  an  act  was  sane,  the  instructions ' 


should  give  the  appropriate  sections  of  the 
statute,  at  the  same  time  defining  insanity 
in  accordance  with  Bishop's  definition  as  sup- 
plemented by  this  court's  comment  in  the 
Peel  Case,  or  in  equivalent  language.  In  the 
Peel  Case  it  is  said:  "Criminal  responsibility 
is  to  be  determined  solely  by  the  capacity  of 
the  defendant  to  conceive  and  entertain  the 
intent  to  commit  the  particular  crime.  If 
there  is  no  intent,  there  is  no  crime."  State 
V.  Keerl,  75  Pac.  362,  366,  29  Mont.  508,  101 
Am.  St  Rep.  579  (quoting  1  Bishop.  Cr.  Law, 
§  381,  subd.  2;  State  v.  Peel,  59  Pac.  169,  23 
Mont  358,  75  Am.  St.  Rep.  529). 

•^Insanity"  is  a  disease  of  the  mind 
rendering  it  incapable  of  entertaining  or  pre- 
venting its  entertaining  in  a  particular  in- 
stance, the  criminal  intent  constituting  an 
element  of  the  crime  charged,  and  where  ac- 
cused had  not  sufficient  reason  to  be  able  to 
judge  the  consequences  of  his  act  or  where  he 
was  so  far  deprived  of  volition  or  self-control 
by  the  overwhelming  violence  of  mental  dis- 
ease that  he  was  not  capable  of  voluntary  ac- 
tion, and  was  not  able  to  Judge  right  from 
wrong,  he  was  not  responsible  for  the  act 
committed.  State  v.  Leakey,  120  Pa<J.  234, 
239, 44  Mont  354.  « 

Irrationality  ssmonymons 

See  Irrationality — IrrationaL 

INSANE  DELUSION 

See,  also,  Delusion. 

A  belief  which  a  rational  person  may 
hold,  however  erroneous,  is  not  an  'Insane 
delusion."  Hutchinson  v.  Hutchinson,  95  N. 
B.  143,  146,  250  111.  170. 

There  is  no  such  thing  as  an  "insane  de- 
lusion" founded  on  facts;  if  the  idea  enter- 
tained has  for  a  basis  anything  substantial,  it 
is  not  a  delusion.  Fulton  v.  Freeland,  118  S. 
W.  12,  19,  219  Mo.  494,  131  Am.  St  Rep.  576. 

An  "insane  delusion"  exists  when  a  per- 
son conceives  the  existence  of  something  fan- 
ciful and  extravagant,  something  having  no 
foundation  in  reason  or  fact,  tfnd  is  dominat- 
ed and  controlled  by  such  imagination,  and 
therefore  acts  as  he  would  not  otherwise  have 
acted.  Riddle  v.  Gibson,  29  App.  D.  0.  237, 
249. 

A  belief  grounded  on  evidence,  however 
slight,  necessarily  involves  the  exercise  of 
the  mental  faculties  of  perception  and  rea- 
son; and  in  such  cases,  no  matter  how  im- 
perfect the  reasoning  process  may  be,  or 
however  erroneous  the  conclusion  reached. 
it  is  not  an  "insane  delusion."  Taylor  v.  Mc- 
Clintock,  112  S.  W.  405,  414,  87  Ark.  243  (cit- 
ing 4  Words  and  Phrases,  p.  3644). 

"An  *insane  delusion'  does  not  mean  a 
mistaken  conclusion  from  a  given  state  of 
facts,  nor  a  mistaken  belief  as  to  the  exist- 
ence of  facts.  An  erroneous  conclusion  of  a 
sane  person  may  arise  from  Incorrect  rea- 
soning, or  from  a  deduction  fro  in  information 
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which  he  supposed  to  be  correct"  A  miscon- 
ception as  to  a  particular  matter  is  not  an  In- 
sane delusion  when  it  does  not  spring  up 
spontaneously  from  a  disordered  Intellect. 
Bohler  Y.  Hicks,  48  S.  B.  306,  308,  120  Ga. 
800. 

An  instruction  that  the  true  test  of  the 
absence  or  presence  of  insanity  is  the  ab- 
sence or  presence  of  delusions,  and  that  an 
'Insane  delusion"  is  insanity  whether  it  is 
partial  or  general,  and  an  insane  delusion, 
which  may  be  partial  insanity,  must  be  men- 
tal and  not  moral  (that  is,  it  must  not  arise 
from  degradation  or  passion,  for  that  is  mor- 
al insanity),  and  that  it  is  necessary  that 
there  be  actual  delusion,  and  that  the  acts 
should  be  immediately  connected  with  the  de- 
lusion, is  not  erroneous,  where  the  court 
otherwise  instructed  that  the  term  'Insan- 
ity," as  used  in  the  special  plea  and  issue  of 
insanity  made  by  the  defendant,  means  8U<:h 
perverted  condition  of  the  mental  and  moral 
faculties  as  to  render  the  person  Incapable 
of  distinguishing  between  right  and  wrong, 
or  unconscious  at  the  time  of  the  nature  of 
the  act  he  is  committing,  and  that  the  term 
''Insanity"  Is  broad  enough  to  include  every 
species  of  mental  aberration  or  disease  of 
the  mind.  Schlssler  v.  State,  99  N.  W.  693, 
699,  122  Wis.  366. 

An  'insane  delusion"  is  an  unreasoning 
and  incorrigible  belief  in  the  existence  of 
facts  which  are  either  impossible  absolutely, 
or  at  least  impossible  under  the  dreumstanc- 
60  of  the  IndividuaL  It  is  never  the  result 
of  reasoning  and  reflection;  it  is  not  gener- 
ated by  them  and  cannot  be  dispelled  by 
them;  and  hence  it  is  not  to  be  confounded 
with  an  opinion,  however  fantastic  the  lat- 
ter may  be.  Conner  v.  Skaggs,  111  S.  W. 
1132,  1136,  213  Ho.  334. 

There  may  be  an  ^Insane  delusion,"  al- 
though the  belief  entertained  is  not.  In  the 
nature  of  things,  a  physical  impossibility; 
but  if  such  belief  is  entertained  against  all 
evidence  and  probability,  and  after  argument 
to  the  contrary,  it  affords  grounds  for  in- 
ferring that  the  person  entertaining  it  labors 
under  an  "insane  delusion."  McdlU  v.  Sny- 
der, 68  Pac.  962,  964,  61  Kan.  16,  78  Am.  St 
Rep.  307. 

An  "insane  delusion,"  which  will  render 
the  sufferer  incapable  of  making  a  will,  is 
difficult  to  define  with  exact  precision.  It 
has  been  said  that  a  delusion  is  a  belief  in  a 
state  or  condition  of  things,  the  existence  of 
which  no  rational  person  would  believe,  and 
again  it  has  been  defined  as  a  si)ontaneou6 
oonceptlon  and  acceptance  as  a  fact  of  that 
which  has  no  real  existence  except  in  imagi- 
nation, and  persistent  adherence  to  it  against 
all  evidence.  Another  court  defines  it  as  a 
conception  that  originated  spontaneously  in 
the  mind,  without  evidence  of  any  kind  to 
support  it,  which  can  be  accounted  for  on  no 
reasonable  hypothesis,  having  no  foundation 


f  in  reality,  and  springing  from  a  diseased  or 
morbid  condition  of  the  mind.  Another  court 
says  that  if,  without  evidence  of  any  kind,  a 
testator  imagines  or  conceives  something  to 
exist  which  does  not  exist  in  fact,  and  which 
no  rational  person  would,  in  the  absence  of 
evidence,  believe  to  exist,  he  is  afflicted  with 
an  "insane  delusion."  Another  definition  is 
to  the  effect  that  a  person  conceiving  some- 
thing extravagant  to  exist  which  has  no 
existence  whatever  excepbin  his  heated  im- 
agination, and  who  is  Incapable  of  being  per- 
manently reasoned  out  of  that  conception,  is 
under  an  "Insane  delusion."  It  has  also  been 
defined  as  a  belief  In  supposed  facts  which 
have  no  existence  except  in  the  person's  per- 
verted imagination,  and  which  are  against 
all  evidence  and  probability,  accompanied  by 
conduct  based  on  the  assumption  of  the  ex- 
istence of  those  facta  Whatever  form  of 
words  is  chosen  to  express  the  meaning  of  in- 
sane delusion,  it  is  clear,  under  all  of  the  au- 
thorities, that  it  must  be  such  an  Kberration 
as  indicates  an  unsound  or  deranged  condi- 
tion of  the  mental  faculties,  as  distinguished 
from  a  mere  belief  in  the  existence  or  non- 
existence of  certain  supposed  facts  or  phe- 
nomena based  upon  some  sort  of  evidence. 
A  belief  which  results  from  a  process  of 
reasoning  from  evidence,  however  imperfect 
the  process  may  be,  or  illogical  the  conclu- 
sion, is  not  an  insane  delusion.  If  the  court 
is  able  to  understand  how  a  person,  situated 
as  the  testator  was,  might  have  believed  all 
that  the  evidence  shows  that  he  did  believe, 
and  still  have  been  in  the  full  possession  of 
his  senses,  then  an  Insane  delusion  is  not 
established.  Owen  v.  Crumbaugh,  81  N.  E, 
1044.  1061,  228  111.  380,  119  Am.  St  Rep.  442, 
10  Ann.  Cas.  606  (citing  In  re  Forman*s  Will 
[N.  Y.]  54  Barb.  274 ;  Prather  v.  McClelland, 
13  S.  W.  543,  76  Tex.  574 ;  Schneider  v.  Man- 
ning, 12  N.  E.  267,  121  111.  376;  Smith  v. 
Smith,  25  Atl.  11,  48  N.  J.  Eq.  566;  Rush  v. 
Megee,  36  Ind.  69;  Philadelphia  Trust,  etc., 
Co.  V.  Drinkhouse,  17  Phila.  23;  Potter  v. 
Jones,  25  Pac.  769,  20  Or.  239,  12  L.  R.  A. 
161 ;  Middleditch  v.  Williams,  17  Atl.  826,  45 
N.  J.  Eq.  726,  4  L.  R.  A.  738;  Mullins  v. 
CottreU,  41  Miss.  291 ;  Benoist  v.  Murrin,  58 
Mo.  307;  Stanton  v.  Wetherwax  [N.  Y.]  16 
Barb.  259 ;  In  re  Shaw's  Will  [N.  Y.]  2  Redf . 
Sur.  107 ;  In  re  White,  24  N.  E.  935,  121  N. 
Y.  406;  Stackhouse  v.  Horton,  15  N.  J.  Eq. 
202 ;  Martin  v.  Thayer,  16  S.  E.  489,  37  W. 
Va.  38 ;  Wait  v.  WestfaU,  68  N.  E.  271,  161 
Ind.  648). 

A  "delusion"  indicative  of  an  unsound- 
ness of  mind  is  H  belief  in  something  impos- 
sible in  the  nature  of  things,  or  in  the  cir- 
cumstances surrounding  the  person  under  in- 
vestigation, and  which  refuses  to  yield  to 
evidence  or  to  reason ;  or,  if  not  a  belief  in 
something  Impossible  in  the  circumstances  of 
the  case,  if  it  is  entertained  against  all  evi- 
dence, probability,  and  argument  to  the  con- 
trary, it  affords  ground  for  inferring  that  the 
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person  labors  under  an  "Insane  delusion.** 
Lang  V.  Lang  gowa)  135  N.  W.  e04,  606. 

Belief  in  spivltiialism 

Mere  belief  in  spiritualism  does  not  Ipso 
facto  constitute  an  'Insane  delusion,"  render- 
ing the  believer  wanting  in  testamentary 
capacity.  SteinkueWer  v.  Wempner,  81  N. 
E.  482,  486,  169  Ind.  154,  15  L.  R.  A.  (N.  S.) 
673. 

Testator's  belief  in  spiritualism,  using 
the  term  "belief"  to  mean  a  conviction  found- 
ed 'dl>on  evidence,  however  unsatisfactory,  is 
not  an  "insalae  delusion,"  although  the  mind 
might  become  insane  with  spiritualism  as  its 
monomania.  Raison  v.  Raison,  146  S.  W. 
400,  401,  148  Ky.  116. 

An  "insane  delusion"  consists  in  the  be- 
lief of  facts  which  no  rational  person  would 
have  believed.  A  mere  belief  in  spiritualism 
is  no  evidence  of  monomania  or  'Insane  de- 
lusion." An  insane  delusion  which  will  ren- 
der the  sufferer  incapable  of  making  a  will 
is  difficult  to  define  with  exact  precision.  A 
delusion  is  said  to  be  a  belief  in  a  state  or 
condition  of  things,  the  existence  of  which 
no  rational  person  would  believe.  A  delu- 
sion has  also  been  defined  -as  a  "spontaneous 
conception  and  acceptance  as  a  fact  of  that 
which  has  no  real  existence  except  in  imagi- 
nation, and  persistent  adherence  to  It  against 
all  evidence."  Again,  the  same  definition, 
in  substance,  is  given  as  follows:  "A  con- 
ception that  originated  spontaneously  In  the 
mind,  without  evidence  of  any  kind  to  sup- 
port it,  which  can  be  accounted  for  on  no  rea- 
sonable hypothesis,  having  no  foundation  In 
reality,  and  springing  from  a  diseased  or 
morbid  condition  of  the  mind."  Another 
form  of  *definition,  conveying  substantially 
the  same  meaning,  is:  "If,  without  evidence 
of  any  kind,  a  testator  imagines  or  con- 
ceives something  to  exist  which  does  not  ex- 
ist in  fact,  and  which  no  rational  person 
would,  in  the  absence  of  evidence,  believe  to 
exist,  he  is  afflicted  with  an  insane  delusion." 
""Whenever  a  person  conceives  something  ex- 
travagant to  exist,  which  has  no  existence 
whatever  but  in  his  heated  imagination,  and 
i8  iBcapable  of  being  permanently  reasoned 
out  of  that  conception,  he  is  under  an  insane 
delusion  in  a  peculiar,  half-technical  sense 
of  the  term."  A  person  who  believes  sup- 
posed facts,  which  have  no  existence  except 
in  his  perverted  imagination,  and  which  are 
against  all  evidence  and  probability,  and  con- 
ducts himself,  however  logically,  upon  the  as- 
sumption of  their  existence,  is,  so  far  as  they 
are  concerned,  under  an  insane  delusion.  In 
setting  out  these  various  definitions,  we  do 
not  do  so  with  the  purpose  of  giving  our  ap- 
proval to  each  of  them,  but  merely  to  show 
the  different  forms  of  expression  that  courts 
have  used  to  express  the  legal  conception  of 
an  Insane  delusion.  Whatever  form  of  words 
are  chosen  to  express  the  legal  meaning  of  an 
Insane  delueicn,  it  is  clear,  under  all  of  the 


authorities,  that  it  must  be  such  an  aberra- 
tion as  indicates  an  unsound  or  deranged 
condition  of  the  mental  faculties,  as  distin- 
guished from  a  mere  belief  in  the  existence 
or  nonexistence  of  certain  supposed  facts  or 
phenomena  based  upon  some  sort  of  evidence. 
A  belief  which  results  from  a  process  of  rea- 
soning from  evidence,  however  imperfect  the 
process  may  be  or  illogical  the  conclusion,  is 
not  an  insane  delusion.  Owen  v.  Grumbaugh, 
81  N.  B.  1044, 1045,  1051, 1052, 228  111.  880, 119 
Am.  St.  Rep.  442,  10  Ann.  Gas.  606  (citing  In 
re  Forman's  Will  [N.  Y.l*  54  Barb.  274; 
Prather  v.  McClelland,  13  S.  W.  543,  76  Tex. 
574 ;  Schneider  v.  Manning,  12  N.  E.  267,  121 
111.  376;  Smith  v.  Sipith,  25  Atl.  11,  48  N. 
J.  Eq.  566;  Rush  v.  Megee,  36  Ind.  69 ;  Phila- 
delphia Trust,  etc.,  Co.  v.  Drinkhouse,  17 
Phlla.  23;  Potter  v.  Jones,  25  Pac.  769,  20 
Or.  239,  12  L.  R.  A.  161;  Middledltch  v.  Wil- 
liams, 17  Atl.  826,  45  N.  J.  Eq.  726,  4  L.  R. 
A.  738;  MulUns  v.  Cottrell,  41  Miss.  291; 
Benoist  v.  Murrin,  58  Mo.  307;  Stanton  v. 
Wetherwax  [N.  Y.]  16  Baru.  259;  In  re 
Shaw's  Will  [N.  Y.]  2  Redf.  Sur.  107 ;  In  re 
White,  24  N.  E.  935,  121  N.  Y.  406). 

As  affeotiiiK  testamentary  capacity 

On  the  probate  of  a  wUl,  the  court  de- 
fined "insane  delusion"  as  a  belief  in  a  state 
of  facts  that  did  not  exist,  and  which  no 
rational  person  would  believe,  and  refused  to 
charge  that  an  "insane  delusion"  is  a  false 
belief,  arising  spontaneously  in  the  mind  of 
a  person,  and  founded  on  no  evidence  or  rea- 
son, and  persistently  adhered  to  against  all 
evidence,  reason,  or  argument  Held,  that 
the  definition  given  substantially  agrees  with 
definitions  previously  approved  by  the  Su- 
preme Court,  and  that  the  refusal  of  the  re- 
quested instruction  was  not  error.  Lan&am 
V.  Lanham   (Tex.)  146  S.  W.  635,  640. 

"  'Insane  delusion'  consists  in  the  belief  of 
facts  which  no  rational  person  would  have 
believed.  Unreasonable  prejudice  against 
relatives  is  not  ordinarily  a  ground  for  in- 
validating a  will,  but  a  will  may  be  set  aside 
where  the  testator's  aversion  is  the  result  of 
an  insane  delusion  and  his  conduct  cannot 
be  explained  on  any  other  ground."  Hence 
a  testator's  prejudice  against  a  son  who  had 
become  alienated  from  the  rest  of  the  fam- 
ily did  not  amount  to  an  insane  delusion, 
where  the  testator's  will  as  first  made  de- 
vised one-fourth  of  the  remainder  of  his 
property  to  his  son.  Schmidt  v.  Schmidt,  66 
N.  E.  371,  374,  201  111.  191  (quoting  and 
adopting  definition  in  Nlcewander  v.  Nice- 
wander,  37  N.  E.  698,  151  111.  156). 

The  meaning  of  ''insane  delusions,"  in 
its  legal  sense,  is  a  belief  in  things  impossi- 
ble or  a  belief  in  things  possible,  but  so  im- 
probable under  the  surrounding  circumstanc- 
es that  no  man  of  sound  mind  could  give 
them  credence.  To  avoid  a  will  on  the 
ground  of  delusion  of  the  testator,  the  delu- 
sion must  be  an  insane  delusion,  and  the 
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will  must  be  a  product  of  it  Johnson  ▼. 
Johnson,  65  Atl.  018,  910,  105  Md.  81,  121 
Am.  St  Rep.  570. 

A  belief  does  not  amount  to  an  insane 
delusion  unless  it  appears  that  the  belief 
is  wholly  without  any  basis  whatever,  and 
the  testator  has  obstinately  persisted  in  it 
against  all  arguments  which  may  have  been 
employed  to  dissuade  him.  If  there  are  any 
facts,  however  little  evidential  force  they 
may  possess,  upon  which  the  testator  in  rea- 
son may  have  based  his  belief,  it  will  not  be 
an  "insane  delusion."  Stull  v.  Stull,  96  N. 
W.  106,  202,  1  Neb.  (Unof.)  380  (quoting  and 
adopting  definition  in  Underbill,  Law  of 
Wills,  p.  126). 

According  to  V.  S.  7,  the  term  '"insane 
persons'*  includes  every  idiot,  non  compos, 
lunatic,  and  distracted  person.  A  person 
who  is  adjudged  a  non  compos  and  placed 
under  guardianship  as  such  is  thereby  ren- 
dered prima  facie  incapable  of  making  a 
will  while  the  adjudication  remains  in  force. 
In  re  Cowdrys'  Will,  60  Atl.  141,  77  Vt  350, 
3  Ann.  Gas.  70. 

"An  'insane  delusion'  is  a  belief  in  some- 
thing impossible  in  the  nature  of  things,  or 
impossible  under  the  circumstances  surround- 
ing the  afflicted  individual,  and  which  re- 
fuses to  yield  either  to  evidence  or  reason." 
The  fact  that  testator's  regard  for  his  chil- 
dren was  lessened  by  the  fact  that  one  of 
them  had  sympathized  with  and  aided  tes- 
tator's wife  in  certain  family  difficulties, 
and  that  his  son  had  refused  to  repay  a  sum 
of  money  which  testator  had  loaned  him, 
constituted  no  indication  that  testator  en- 
tertained an  insane  delusion  against  his 
chUdren.  Bauchens  v.  Davis,  82  N.  EJ.  365, 
366,  220  111.  557  (quoting  and  adopting  def- 
inition in  Scott  V.  Scott,  72  N.  E.  708,  212 
IlL  597). 

Where  a  person  imagines  something  ex- 
travagant to  exist  which  really  has  no  exist- 
ence, and  he  Is  incapable  of  being  reasoned 
out  of  his  false  belief,  he  IB  in  that  respect 
insane,  and  if  his  "delusion"  relates  to  his 
child,  and  he  imagines  that  the  child  is  not 
his,  when  there  is  no  foundation  for  such 
conception,  and  Is  incapable  of  being  rea- 
soned out  of  the  same,  he  is  possessed  of  an 
"insane  delusion"  as  to  his  child,  and,  if  his 
will  is  found  to  be  the  fruit  of  such  false 
conception  and  disinherits  the  child,  the  Jury 
may  find  against  the  paper  writing  purport- 
ing to  be  the  will,  though  it  may  develop 
that  he  was  rational  on  other  subjects  and 
capable  of  transacting'  ordinary  business. 
Buford  v.  Gruber,  122  S.  W.  717,  721,  223 
Mo.  231  (quoting  2  Words  and  Phrases,  p. 
1071  et  seq.). 

In  determining  the  question  of  testa- 
mentary capacity,  the  law  takes  cognizance 
only  of  such  delusions  as  are  insane  delu- 
sions, such  a  delusion  being  a  spontaneous 


conception  and  acceptance  of  that  as  a  f^ct 
which  has  no  existence  except  in  the  Imag- 
ination, and  which  is  persistently  believed 
in  against  all  evidence  and  all  probability, 
and  an  apprehension  by  testatrix  that  food 
brought  to  her  by  her  daughters  was  poison- 
ed did  not  amount  to  an  insane  delusion 
where  the  testatrix  ate  snch  food  in  com- 
pany with  other  persons  upon  requiring  them 
first  to  eat.  Friedersdorf  ▼.  Lacy,  00  N.  £1 
766,  768,  173  Ind.  420. 

An  "insane  delusion"  which  will  render 
one  incapable  of  making  a  will  consists  in 
a  belief  in  a  state  or  condition  of  things  in 
the  existence  of  which  no  rational  person 
would  believe,  so  that  a  person  who  believes 
supposed  facts  which  have  no  existence  ex- 
cept in  his  perverted  imagination,  and  which 
are  against  all  evidence  and  probabiiit},  and 
conducts  himself,  however  logically,  on  the 
assumption  of  their  existence,  is  under  an 
"Insane  delusion."  It  does  not,  however,  in- 
clude a  beUef  which  results,  from  a  process 
of  reasoning  from  evidence,  however  im- 
perfect the  process  or  illogical  the  conclu- 
sion. An  insane  delusion  must  involve  proof 
that  testator  believed  certain  things  concern- 
ing a  person  having  a  reasonable  claim  on  his 
bounty,  that  he  had  no  evidence  on  which 
to  base  such  belief,  that  it  was  false  and 
was  adhered  to  after  the  falsity  had  been 
shown  by  reasonable  evidence,  and  that  the 
things  testator  believed  were  such  that  no 
person  of  sound  mind  would  believe,  that 
testator  refused  to  yield  such  irrational  be- 
lief in  the  face  of  such  reasonable  evidence 
as  would  convince  an  ordinarily  sound  and 
healthy  mind,  and  that  the  existence  of  the 
delusion  was  present  in  testator's  mind  and 
exercised  a  controlling  influence « over  him 
when  he  made  his  will.  Where  testator  has 
some  actual  grounds  for  the  belief  which  he 
has  concerning  one  having  a  reasonable  daim 
on  his  bounty,  though  regarded  by  others 
as  wholly  insufficient,  the  mere  misapprehen- 
sion of  tiie  facts  or  unreasonable  or  extrava- 
gent  conclusions  drawn  therefrom  are  in- 
sufficient to  establish  the  existence  of  the  de- 
lusion sufficient  to  invalidate  his  will.  Snell 
V.  Weldon,  00  N.  B.  1()61,  1070,  243  IlL  406. 

An  undue  prejudice  by  testator  based  on 
some  reason  is  not  an  "insane  delusion."  In 
re  Clapham's  Estate,  103  N.  W.  61,  62,  73 
Neb.  402. 

An  "insane  delusion"  is  a  belief  In  some- 
thing which  no  sane  person  would  or  could 
believe,  something  In  the  nature  of  things 
impossible,  or  which  has  no  foundation  in 
fact.  An  Insane  delusion  is  a  belief  induced 
by  insanity.  To  invalidate  a  will  on  the 
ground  that  testator  labored  under  an  insane 
delusion,  it  must  appear  that  he  was  sub- 
ject to  a  delusion  as  to  the  facts  within  his 
own  observation,  in  the  existence  of  wlilch 
he  actually  believed,  which  a  rational  man, 
from  the  use  of  his  senses,  would  have  known 
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not  to  exist  To  invalidate  a  will;  a  delusion 
on  the  part  of  the  testator  must  have  been, 
not  only  the  Inducing  cause  of  it,  but  also 
an  existing  one  at  the  time  the  will  was 
made.  Knapp  v.  St  Louis  Trust  Co.,  98  S. 
W.  70,  78,  199  Mo.  640  (dtlng  Kood,  Wills, 
§  132;  Wharton  v.  Stille,  1  Med.  Jur.  p.  85). 

In  the  absence  of  a  showing  of  a  contin- 
ued affection  on  the  part  of  a  father  for 
his  son,  suddenly  interrupted  without  known 
cause,  the  father's  opinion  that  the  son  had 
no  regard  for  him,  and  was  waiting  for  him 
to  die  in  order  to  obtain  a  share  of  his  prop- 
erty, could  not  be  said  to  be  the  result  of  an 
"insane  delusion."  Bean  v.  Bean,  108  N.  W. 
369,  371,  144  Mich.  599. 

INSANE  PERSON 

See   Insane — Insanity;    Lunatic;    Mono- 
maniac. 
As  pauper,  see  Pauper. 

INSANE  PERSON  AT  LARGE 

Under  Kirby's  Dig.  §  4049,  providing 
that  insane  persons  at  large  and  not  in  the 
care  of  some  discreet  person  shall  be  arrested 
by  any  peace  officer  and  talsen  before  a 
magistrate  of  the  county,  an  Insane  passen- 
ger ejected  from  a  railroad  train  and  placed 
in  the  station  in  the  custody  of  the  railroad 
station  agent  was  a  passenger,  and  not  an 
"insane  person  at  large"  within  such  section. 
St  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Woodruff, 
115, S.  W.  953,  956,  89  Arls.  9. 

INSANITY   PROCEEDING 

As  dvil  case,  see  Civil  Action — Case — 

Suit— Etc. 

INSANITY    SO    ADJUDGED    BY    THE 
COURTS 

The  words  "insanity  so  adjudged  by  the 
courts,"  as  used  In  the  by-laws  of  a  fraternal 
benefit  society,  providing  that,  whenever  any 
member  shall  become  permanently  and  total- 
ly disabled  from  pursuing  the  ordinary  vo- 
cations of  life,  he  shall  be  entitled  to  receive 
a  part  of  his  certificate,  and  declaring  that 
the  term  "total  disability"  means  "insanity 
80  adjudged  by  the  courts,"  mean  that  degree 
of  insanity  which  would  authorize  an  adju- 
dication of  the  insured's  mental  status  by 
the  courts,  sufiiciently  authorized  to  inquire 
into  such  matters,  and,  to  recover  on  a  cer- 
tificate on  the  ground  of  insanity,  it  must  be 
such  degree  of  insanity  as  would  authorize 
an  adjudication  of  insured's  mental  status 
by  the  proper  courts.  Knipp  v.  United  Ben- 
ev.  Ass'n  (Tex.  Civ.  App.)  101  S.  W.  273,  274, 
45  Tex.  Civ.  App.  357. 

INSECURE 

The  word  "Insecure,"  as  used  in  Wilson's 
Rev.  &  Ann.  St  1903,  a  56.  §  1,  providing 
that  a  nuisance  consists  in  unlawfully  doing 
an  act  or  omitting  to  perform  a  duty,  which 
uct  or  omission  in  any  way  renders  other 


persons  Insecure  in  life  or  in  the  use  of  prop- 
erty, means  not  secure,  not  confident  of  safe- 
ty or  permanence,  distrustful,  suspicious,  ap- 
prehensive of  danger  or  loss.  Territory  v. 
Long  Bell  Lumber  Co.,  99  Pac.  911,  920,  22 
Okl.  890. 

INSIDE  AND  OUTSIDE  REPAIRS 

All  inside  and  outside  repairs,  see  All. 

INSIDIOUS  MACHINATIONS 

A  purchase  of  stock  by  a  director  and 
owner  of  three-fourths  of  the  entire  capital 
stock,  who  was  also  administrator  general 
of  the  company,  and  engaged  in^  the  negotia- 
tions which  finally  led  to  the 'sale  of  the 
company's  lands  to  the  Philippine  Islands 
government  at  a  price  which  greatly  enhanc- 
ed tfie  value  of  the  sfock,  was  fraudulent 
as  procured  by  "insidious  machinations"  in- 
ducing the  execution  of  the  contract  of  sale, 
within  the  meaning  of  Code  P.  I.  art  1269, 
defining  deceit,  where  he  employed  an  agent 
to  make  the  purchase,  concealing  both  his 
own  identity  as  the  purcha.ser,  and  his  knowl- 
edge of  the  state  of  the  negotiations  and  their 
probable  successful  result  Strong  v.  Replde, 
29  Sup.  Ct  521,  524,  213  U.  S.  419,  53  L.  E^. 
853. 

INSIMUL  COMPUTASSENT 

"Insimul  computassent,"  which  means 
"they  accounted  together,"  was  the  name 
of  the  action  upon  an  account  stated,  and 
it  was  averred  that  the  parties  had  settled 
their  accounts  together  and  defendant  en- 
gaged to  pay  plaintiff  the  balance.  Jas- 
per Trust  Co.  V.  Lampkin,  50  South.  337,  339, 
162  Ala.  888v  24  L.  R.  A.  <N.  S.)  1237,  136  Am. 
St  Rep.  33  (citing  Black,  Law  Diet). 

INSOLVENCY— INSOLVENT 

See  Being  Insolvent;  Claim  Provable, 
in  Insolvency;  Contemplation  of  In- 
solvency;  Due  to  Insolvency. 

See,  also.  Solvency — Solvent. 

The  general  understanding  is  that  an  in- 
solvent debtor  Is  one  whose  property  is  in- 
sufllcient  to  pay  all  his  debts,  or  out  of  which 
his  debts  may  be  collected.  Kingsley  v. 
City  of  Merrill,  99  N.  W.  1044,  1047,  122  Wis. 
185,  67  L.  R.  A.  200,  2  Ann.  Cas.  748. 

"Insolvency,**  as  the  term  is  ordinarily 
used,  is  not  the  same  thing  as  a  mere  failure 
to  pay  debts,  but,  In  the  case  of  an  individual 
or  corporation,  it  means  an  insufficiency  of 
property  and  assets  to  pay  debts.  San  An- 
tonio Hardware  Co.  v.  Sanger  (Tex.)  151  S. 
W.  1104,  1107. 

"Insolvency**  means  that  condition  in 
which  a  person  has  not  sufficient  assets  to 
pay  his  debts.  If  the  property  of  a  person, 
whether  real  or  personal,  tangible  or  intaugl- ' 
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ble,  leviable  or  nonleviable,  is  in  value  more 
than  sufficient  to  discharge  all  of  his  debts, 
he  is  not  an  **lnsolvent"  Cohen  v.  Parish, 
28  S.  E.  122,  123,  100  Ga.  335  (citing  Brown 
v.  Spivey,  53  Ga.  158;  Powell  v.  Westmore- 
land. 60  Ga.  572;  Burrill,  Assignm.  f  43; 
Herrick  v.  Borst  [N.  Y.]  4  Hill,  650 ;  Toof  v. 
Martin,  13  WaU.  [80  U.  S.]  40,  20  L.  Ed.  481 ; 
BouY.  Law  Diet;   And.  Law  Diet.). 

"Insolvency"  denotes  the  insufficiency  of 
the  entire  property  and  assets  of  an  individu- 
al to  pay  his  debts,  and  Is  to  be  determined 
from  a  comparison  of  all  assets  and  resourc- 
es with  his  liabilities,  and  not  alone  from  the 
amount  of  money  on  hand  or  coming  In,  or 
from  the  absence  of  money  on  hand.  Rogers 
V.  Ogden  Bldg.  &  Sav.  Ass'n,  83  Pac.  754, 
759,  30  Utah,  188. 

It  is  not  necessary  to  be  a  merchant  to 
be  iilsolvent;  'Insolvency"  not  being  confined 
to  merchants.  Rex  Buggy  Co.  v.  Ross,  07 
S,  W.  291,  292,  80  Ark.  388. 

''Insolvency"  of  the  maker  of  a  note,  so 
as  to  excuse  the  holder  from  suing  thereon 
at  the  request  of  the  Indorser,  is  an  absence 
of  property  of  the  debtor  out  of  which  the 
debt  can  be  made  by  execution.  First  Nat 
Bank.  V.  Robinson  (Tex.)  124  S.  W.  177,  178. 

A  person  is  deemed  to  be  'Insolvent,'* 
within  the  meaning  of  the  bankruptcy  act, 
when  the  aggregate  of  his  present  property 
"shall  not,  at  a  fair  valuation,  be  sufficient 
In  amount  to  pay  his  debts.'*  John  S.  Brit- 
tain  Dry  Goods  Co.  v.  Bertenshaw,  75  Pac. 
1027,  68  Kan.  734;  Cullinane  v.  State  Bank 
of  Waverly,  98  N.  W.  887,  888, 123  Iowa,  340 ; 
Paper  v.  Stern,  198  Fed.  642,  644,  117  0.  C. 
A.  346. 

Bankr.  Act  July  1,  1898,  defines  'Insolv- 
ency'* as  follows :  **A  person  shall  be  deemed 
insolvent  within  the  provisions  of  the  act, 
whenever  the  aggregate  of  his  property,  ex- 
clusive of  any  property  which  he  may  have 
conveyed,  transferred,  concealed,  or  removed, 
or  permitted  to  be  concealed  or  removed, 
with  intent  to  defraud,  hinder  or  delay  his 
creditors,  shall  not,  at  a  fair  valuation,  be 
sufficient  in  amount  to  pay  his  debts.'*  Blyth 
Fargo  &  Co.  v.  Kastor,  97  Pac.  921,  925,  17 
Wyo.  180;  John  S.  Brlttaln  Dry  Goods  Co. 
V.  Bertenshaw,  75  Pac.  1027,  1028,  68  Kan. 
734;  In  re  Pfaffiuger,  154  Fed.  523,  525; 
Hastings  v.  Fithian,  60  Atl.  350,  352,  71  N.  J. 
Law,  311;  In  re  McMurtrey  &  Smith,  142 
Fed.  853,  854;  In  re  First  Nat  Bank  of 
LoulsviUe,  155  Fed.  100,  103,  84  C.  C.  A.  16 ; 
Hardy  v.  Gray,  144  Fed.  922,  924,  75  C.  C.  A. 
562;  Plymouth  Cordage  Co.  v.  Smith,  90 
Pac.  418,  419,  18  Okl.  249,  11  Ann.  Gas.  445. 

The  definition  of  what  constitutes  "in- 
solvency," contained  In  section  1,  subd.  15; 
of  the  bankruptcy  act  of  July  1,  1808,  30 
Stat.  544,  c.  541,  does  not  control  in  determin- 
ing whether  a  debtor  was  insolvent,  so  as  to 
make  a  voluntary  conveyance  fraudulent  un-  J 


der  the  laws  of  this  state.  Hence  the  exempt 
property  of  the  debtor  is  not  to  be  considered 
in  determining  the  value  of  the  assets  retain- 
ed. Nor  Is  a  debt  that  is  amply  secured  by 
mortgage  on  the  property  conveyed  to  be 
included  in  determining  whether  the  debtor 
has  retained  assets  amply  sufficient  to  satis- 
fy existing  claims.  Underleak  v.  Scott,  134 
N.  W.  731,  734,  117  Minn.  136. 

Under  Bankruptcy  Act  July  1,  1898,  c 
541,  S  1,  subd.  15,  30  Stat  544,  providing  that 
a  person  shall  be  deemed  ''insolvent**  when 
the  aggregate  of  his  property,  exclusive  of 
property  conveyed  with  Intent  to  defraud  his 
creditors,  shall  not  at  a  fair  valuation  be 
sufficient  to  pay  his  debts,  the  question  wheth- 
er a  mortgage  and  assignment  of  book  ac- 
counts by  one  to  his  wife  were  invalid  on 
account  of  Insolvency  must  be  determined 
by  a  valuation  of  his  property  at  Its  fair 
market  value,  rather  than  by  any  personal 
value  to  the  bankrupt  which  he  might  place 
on  it  Ziegler  v.  Thayer,  83  Atl.  266.  267, 
34  R.  L  288. 

"In  view  of  the  authority  of  the  Con- 
gress of  the  United  States  to  enact  bank- 
ruptcy laws,  and  such  laws  having  been  en- 
acted and  being  In  operation,  we  are  of  opin- 
ion that,  when  the  question  of  insolvency 
is  In  Issue  in  a  state  court,  it  would  be  prop- 
er for  such  court  to  follow  the  definition  of 
Insolvency,*  as  embraced  In  the  Bankrupt 
Law,  as  enacted  by  Congress,  (Act  July  1, 
1898,  c.  541,  S  1,  subd.  15),  declaring  that  'a 
person  shall  be  deemed  Insolvent  within  the 
provisions  of  this  act,  whenever  the  aggre- 
gate of  his  property  exclusive  of  any  proper- 
ty which  he  may  have  conveyed,  transferred, 
concealed,  or  removed  or  permitted  to  be 
sold  or  removed,  with  intent  to  defraud, 
hinder  or  delay  his  creditors,  shall  not,  at  a 
fair  valuation,  be  sufficient  in  amount  to  pay 
his  debts.*  '*  Owen  v.  American  Nat  Bank, 
81  S.  W.  988,  989,  36  Tex.  Qv.  App.  490. 

A  person  is  'Insolvent,"  within  the  Bank- 
ruptcy Act,  "whenever  the  aggregate  of  his 
property  •  •  •  shall  not  at  a  fair  valua- 
tion be  sufficient  in  amount  to  pay  his  debts.** 
Hence  notice  that  a  debtor  has  not  paid  a 
claim  at  maturity  is  not  necessarily  and  con- 
clusively notice  of  insolvency.  Hackney  v. 
Raymond  Bros.  Clarke  Co.,  94  N.  W.  822,  823, 
i\8  Neb.  624  (dtfng  Act  July  1,  1808,  30  Stat 
544,  c.  541 ;  In  re  Eggert,  43  O.  O.  A.  1,  102 
Fed.  735). 

Since  Bankr.  Act,  |  60a,  providing  that 
a  person  shall  be  deemed  to  have  given  a 
preference  if,  being  insolvent,  he  has  procur- 
ed or  suffered  a  Judgment  to  be  entered 
against  himself  in  favor  of  any  person,  or 
made  a  transfer  of  any  of  his  property,  the 
effect  of  the  enforcement  of  sjach  Judgment  or 
transfer  will  be  to  enable  any  one  of  his 
creditors  to  obtain  a  greater  percentage  of 
his  debt  than  any  other  of  such  creditors  of 
the  same  class.    The  term  "Insolvency"  has 
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been  defined  In  chapter  1,  §  1,  cl.  15,  as  a  per- 
son shall  be  deemed  insolvent  whenever  the 
aggregate  df  his  property,  exclusive  of  any 
property  which  he  may  have  conveyed, 
transferred,  concealed,  or  removed,  or  per- 
mitted to  be  concealed  or  removed,  with  in- 
tent to  defraud,  hinder,  or  delay  his  credi- 
tors, shall  not,  at  a  fair  valuation,  be  sufficient 
in  amount  to  pay  his  debts.  The  act  Is  large- 
ly different  from  Bankr.  Act,  1867,  where  the 
term  "insolvency"  was  construed  to  mean  an 
Inability  to  meet  one's  obligations  as  they 
matured  in  the  ordinary  course  of  business, 
and  the  term  "insolvency"  In  the  present  act 
Is  equivalent  to  the  term  "bankruptcy**  in 
the  fbrmer.  While,  therefore,  rulings  under 
the  former  act  are  inapplicable  in  a  certain 
sense,  because  of  tl49  difference  in  the  mean- 
ing, of  the  term  "insolvency,"  they  do  apply 
BO  far  as  they  determine  the  principles  of 
law  by  which  it  is  to  be  ascertained  whether 
a  creditor  receiving  a  preference  had  reason- 
able cause  to  believe  that  the  debtor  had  not 
at  the  time  property  sufficient,  at  a  fair  val- 
uation, to  pay  all  of  his  debts.  In  re  Eggert, 
102  Fed.  785,  738,  43  C.  0.  A.  1. 

Bankr.  Act  July  1, 1898,  c.  541,  §  1,  cl.  15, 
declares  that  a  i)erson  shall  be  deemed  in- 
solvent whenever  the  aggregate  of  his  prop- 
erty shall  not,  at  a  fair  valuation,  be  suffi- 
cient in  amount  to  pay  his  debts.  The  fact 
alone  that  the  indebtedness  of  a  retail  mer* 
chant  to  a  wholesale  house  is  past  due  when 
a  payment  is  made  thereon  does  not  give  the 
creditor  reasonable  cause  to  believe  the  debt- 
or to  be  insolvent.  In  re  Goodhile,  130  Fed. 
471,  473. 

The  term  'Insolvency,*'  as  defined  in 
Bankr.  Act  S  1,  d.  15,  is  the  condition  of  a 
person  whenever  the  aggregate  of  his  prop- 
erty, exclusive  of  any  which  he  may  have 
conveyed,  consolidated,  or  removed,  with  in- 
tent to  dela^  his  creditors,  shall  not,  at  a  fair 
valuation  be  sufficient  in  ampunt  to  pay  his 
debts.  Where,  as  in  Michigan,  a  mortgage, 
whether  of  real  or  personal'  property,  does 
not  convey  the  title,  but  imposes  a  lien  only 
for  the  amount  secured,  a  corporation  mort- 
gaged its  entire  property,  and  the  mortga- 
gor's remaining  estate  was  greater  in  value 
than  its  unsecured  debts,  the  execution  of  the 
mortgage  did  not  constitute  an  act  of  bank- 
ruptcy, as  it  was  not  in  fact  insolvent.  It 
seems  an  absurdity  to  say  that  a  man  is  in- 
solvent because  he  has  transferred  some  of 
his  estate  with  intent  to  defraud  his  credit- 
ors when  he  has  an  estate  remaining  which 
Is  abundantly  sufficient  to  pay  all  his  debts 
and  <^en  to  seizure  for  the  satisfaction  there- 
of, or  which  he  has  an  absolute  right  to  dis- 
pose of  and  liquidate  in  cash.  Lansing  Boil- 
er &  Engine  Works  v.  Joseph  T.  Byerson  & 
Son,  128  Fed.  701,  704,  63  0.  C.  A.  253. 

In  determining  the  "solvency**  or  "tn- 
Bolf ency"  of  a  person  who  by  Bankr.  Act,  § 
1,  is  to  be  deemed  Insolvent  within  the  pro- 


visions of  the  act,  whenever  the  aggregate 
of  his  property,  exclusive  of  any  property 
which  he  may  have  transferred  or  concealed, 
with  intent  to  defraud,  hinder,  or  delay  his 
creditors,  shall  not,  at  a  fair  valuation,  be 
sufficient  to  pay  his  debts,  all  the  property 
which  he  owns  is  to  be  re<^oned  in  comput- 
ing the  amount  of  his  assets,  except  such  as 
he  may  have  transferred  or  concealed  inr 
fraud  of  creditors,  but  not  excluding  property 
which  is  exempt  from  execution  by  the  laws 
of  the  state.  In  re  Crenshaw,  156  Fed.  638, 
639. 

Under  Bankr.  Act  July  1,  1898,  exempt 
property  must  be  included  in  determining 
"insolvency."  Plymouth  €k)rdage  Co.  v. 
Smith,  90  P.  418,  419,  18  Okl.  249,  11  Ann. 
Cas.  445. 

"Insolvency,"  as  defined  in  the  Bank- 
ruptcy Act,  exists  whenever  the  aggregate  of 
his  property,  exclusive  of  any  property  which 
he  may  have  conveyed,  transferred,  conceal- 
ed, or  removed,  or  permitted  to  be  concealed 
ol*  removed,  with  Intent  to  defraud,  hinder* 
or  delay  his  creditors,  shall  not,  at  a  fair 
valuation,  be  sufficient  in  amount  to  pay  his 
debts.  Where  conveyances  of  property  by  an 
alleged  bankrupt  are  charged  as  acts  of 
bankruptcy,  under  both  subdivisions  1  and  2 
of  section  8,  Bankr.  Act  July  1,  1898,  c.  541^ 
30  Stat.  546,  as  made  with  intent  to  defraud 
and  also  as  preferences,  the  value  of  the 
property  thus  conveyed  is  not  to  be  computed 
in  determining  the  question  of  solvency  at 
the  time  of  the  filing  of  the  petition  as  a  de- 
fense under  the  first  subdivision,  but,  if  the 
conveyances  are  found  not  to  have  been 
fraudulent,  the  value  of  such  property  is  to 
be  considered  in  determining  the  question  of 
solvency  or  insolvency  when  the  conveyances 
were  made  under  subdivision  2.  Acme  Food 
Co.  V.  Meier,  153  Fed.  74,  77,  82  C.  C.  A.  208. 

That  a  debtor  is  insolvent  does  not  mean 
inability  to  pay  any  portion  of  a  debt,  but 
simply  that  his  assets  at  a  fair  market  value 
are  not  sufficient  to  pay  his  Uabilities.  Ave- 
ry V.  Moore,  124  Pac.  173,  175,  87  Kan.  337. 

Under  Bankr.  Act  1898,  §  1,  cl.  15,  pro- 
viding that  a  person  shall  be  deemed  "insolv- 
ent," within  the  provisions  of  the  act,  when- 
ever the  aggregate  of  his  property  shall  not, 
at  a  fair  valuation,  be  sufficient  in  amount 
to  pay  his  debts,  one  is  not  required  to  be 
able  to  realize  from  his  property,  at  the  time 
of  an  alleged  preference,  a  sufficient  amount 
to  pay  his  iflebts;  but,  if  a  fair  valuation  of 
his  property  at  that  time  is  sufficient  to  pay 
such  debts,  he  is  solvent.  J.  W.  Crancer  & 
Co.  V.  Wade,  110  Pac.  778,  779,  26  Okl.  757. 

The  word  "insolvent,"  as  used  by  the 
courts  in  dealing  with  the  legal  proposition 
that  if  there  is  a  negligent  delay  in  present- 
ing a  bill  of  exchange  for  acceptance,  where- 
by the  antecedent  parties,  though  not  dis- 
charged from  legal  liability,  became  insolv- 
ent, the  amount  of  the  bill  is  prima  fade  the 
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.  loss,  is  used  in  Its  ordinary  sense  to  show 
tbat  nothing  can  be  collected  from  the  par- 
ties remaining  on  the  bill.  Hendricks  v.  Jef- 
ferson County  Sayings  Bank,  45  South.  136, 
137,  153  Ala.  636,  14  L.  R.  A.  (N.   S.)  686. 

• 

Under  paragraph  15  of  Bankr.  Act  July 
1,  1898,  c.  541,  30  Stat  544,  providing  that  a 
person  shall  be  deemed  "insolvent,**  within 
'  the  provisions  of  this  act,  whenever  the  ag- 
gregate of  his  property,  exclusive  of  any 
property  which  he  may  have  conveyed,  trans- 
ferred, concealed,  or  removed,  or  permitted 
to  be  concealed  or  removed,  with  intent  to 
defraud,  hinder,  or  delay  his  creditors,  shall 
not,  at  a  fair  valuation,  be  sutflcient  in 
amount  to  pay  his  debts,  the  property  or  as- 
sets of  the  debtor  must  be  valued  as  of  a 
going  concern,  if  that  is  the  actual  condition, 
and  subsequent  insolvency  is  not  the  only 
test  Empire  State  Trust  Co.  v.  William  F. 
Fisher  Co.,  57  AU.  502,  505,  67  N.  J.  Eq.  88. 

In  determining  whether  or  not  a  debtor 
was  "insolvent**  vrithin  the  meaning  of 
Bankr.  Act  July  1,  1898,  c.  541,  §  1,  subd.  l5, 
30  Stat.  544,  at  the  time  of  the  commission 
of  an  alleged  act  of  bankruptcy  by  suffering 
a  creditor  to  obtain  a  preference  through  le- 
gal proceedings,  the  test  of  a  "fair  valua- 
tion" of  his  property  is  its  market  value  at 
the  time  the  legal  proceedings  were  taken, 
where  that  can  be  fairly  established,  and 
'  not  its  value  as  it  may  have  been  affected  by 
such  proceedings;  and  the  property  to  be 
taken  into  consideration  includes  all  of  his 
property,  whether  legally  exempt  from  execu- 
tion or  not,  except  such  as  may  have  been 
conveyed,  concealed,  or  removed  with  intent 
to  defraud,  hinder,  or  delay  his  creditors. 
In  re  Hines,  144  Fed.  142,  144. 

Pub.  St.  1901,  c.  189,  {  13,  authorizing  the 
probate  court  to  determine  the  net  income 
received  by  the  administrator  from  the  rents 
and  profits  of  real  estate,  "in  case  the  estate 
is  insolvent,"  does  not  mean  actual  "insolv- 
ency," but  merely  the  method  adopted  when 
the  estate  is  being  settled  in  the  insolvency 
courts.  Mansfield  v.  Holton,  68  Atl.  541, 
542,  74  N.  H.  417. 

Bankmptey  ssmonymous 

"Insolvency  laws'*  have  been  frequent  in 
colonial  and  state  legislation,  and  no  distinc- 
tion was  practically  or  theoretically  attempt- 
ed between  such  laws  and  bankrupt  laws.  A 
bankrupt  law  may  contain  those  regulations 
which  are  generally  found  in  insolvent  laws, 
and  an  insolvent  law  may  contain  those  com- 
mon to  bankrupt  laws.  Hanover  Nat  Bank 
V.  Moyses,  22  Sup.  Ct  857,  859,  186  U.  S.  181, 
46  L.  Ed.  1113. 

Under  the  Bankrupt  Act  of  1867,  the 
term  "insolvency"  was  constmed  to  mean 
an  inability  to  meet  one's  obligations  in  the 
ordinary  course  of  business,  while  in  the 
present  act  it  is  equivalent  to  the  word 
,  "bankruptcy,"  in  the  former  statute ;  but  the 


principles  of  construction  laid  down  by  the 
courts  in  determining  the  force  and  effect  to 
be  given  to  the  phrase  "reasonable  cause  to 
believe,"  found  in  the  former  act  relating  to 
preferences,  are  equally  applicable  in  consid- 
ering the  meaning  of  this  phrase  in  the  act 
of  1898.  Stevenson  v.  MUliken-Tomlinson 
Co.,  59  Ati.  472,  475,  99  Me.  320. 

"In  a  general  sense,  and  to  all  practical 
ends  in  business  transactions,  there  is  no 
sound  distinction  between  bankruptcy  and 
Insolvency.'  It  is  believed  that  the  terms 
are  used  convertibly  in  ordinary  parlance; 
they  are  so  historically.  ♦  ♦  •  The  dif- 
ference lies  essentially  in  the  scheme  of  rem- 
edies adopted  in  reference  to  bankruptcy  or 
Insolvency,  to  effectuate  which  the  law  arbi- 
trarily pronounces  a  man  bankrupt  upon  the 
commission  of  particular  acts,  though  he  be 
indisputably  solvent"  The  word  'Insolv- 
ency," in  tile  fourteenth  section  of  the  act 
[of  1841  (5  Stat  448)].  as  applied  to  volun- 
tary applications  for  a  decree,  means  inabili- 
ty to  meet  engagements;  but,  in  relation  to 
compulsory  proceedings  by  creditors,  it  means 
the  bankruptcy  of  the  debtor  as  known  to  the 
court  as  a  ground  for  proceedings,  and  must 
be  proved  in  the  manner  indicated  by  the 
first  section  of  the  statute.  Ex  parte  Hull, 
12  Fed.  Cas.  853,  856  (citing  and  distinguish- 
ing e:x  parte  Galbralth,  9  Fed.  Cas.  1077). 

The  term  -"insolvency,**  under  the  bank- 
rupt act  of  1867,  was  construed  to  mean  in- 
ability to  meet  one's  obligations  in  the  ordi- 
nary course  of  business,  and  in  Act  1898,  | 
1.  el.  15,  and  section  60,  els.  "a,"  "b,"  it  is 
equivalent  to  the  word  "bankruptcy"  in  the 
former  statute,  and  the  effect  to  be  given  to 
the  phrase  "reasonable  cause  to  believe," 
found  in  the  former  act  relating  to  prefer- 
ences, is  applicable  to  this  phrase  in  the  act 
of  1898,  and  it  is  not  enough  that  a  creditor 
nas  some  cause  to  suspect  the  insolvency  of 
his  debtor,  but  he  must  have  such  a  knowl- 
edge of  facts  as  to  induce  a  reasonable  be- 
lief In  his  debtor's  Insolvency.  Stevenson  v. 
Milliken-Torallhson  Co.,  59  Atl,  472,  475,  99 
Me.  320. 

Am  diflaUUtjr 

See  Disability. 

As  f ailiire 

See  Failure. 
Inability  to  pay  debts 

"Insolvency"  carries  \?ith  it  inability  to 
presently  pay  indebtedness.  Belnhardt  y. 
Interstate  Tel.  Co.,  63  Atl.  1097,  1101,  71  N. 
J.  Eq.  70  (quoting  Ft  Wayne  Electric  Corp. 
V.  Franklin  Electric  Light  Co.,  41  AtL  219,  57 
N.  J.  Eq.  7,  13). 

"Insolvency*^  is  merely  the  opposite  of 
solvency.  A  man  who  is  unable  to  pay  his 
debts  out  of  Ms  own  means,  or  whose  debt^ 
cannot  be  collected  out  of  such  means  by 
legal  process^  is  insolvent;  and  this  although 
it  may  be  morally  certain  that  with  indul- 
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gence  from  Ms  creditors  in  point  of  time  he 
.  may  be  ultimately  able  to  satisfy  his  engage- 
ments in  full  The  term  **in8olvency"  Im- 
ports a  present  Inability  to  pay.  The  prob- 
able or  improbable  futnre  condition  of  the 
party  in  Uils  respect  does  not  affect  the 
question.  If  a  man's  debts  cannot  be  made 
in  full  out  of  his  property  by  levy  and  sale 
on  execution,  he  is  "insolvent,"  within  the 
primary  and  ordinary  meaning  of  the  word, 
and  particularly  in  the  sense  in  which  the 
word  is  used  in  the  bankrupt  act.  In  re 
Wells,  29  Fed.  Cas.  637,  638  (citing  Burrill, 
Assignm.  88,  41;  Herrick  v.  Borst  &  Warnlck, 
4  HUl  [N.  Y.l  652 ;  Bradford  v.  Union  Bank 
of  Tennessee,  13  How.  [54  U.  S.]  57,  14  L. 
Ed.  49;  In  re  Lewis,  16  Fed.  Cas.  452;  Fos- 
ter V.  Hackley,  9  Fed.  Cas»  545). 

"When  a  person  is  unable  to  pay  his 
debts,  he  is  insolvent.*  As  said  in  Brouwer 
V,  Harbeck,  9 .  N.  Y.  594:  'A  corporation, 
like  an  individual,  is  said  to  be  insolvent 
when  it'  is  not  able  to  pay  its  debta  In- 
solvency means  a  general*  Inability  to  answer, 
in  the  course  of  business,  the  debts  existing 
and  capable  of  being  enforced.'  In  all  the 
cases  which  we  have  had  occasion  to  ex- 
amine, a  finding  of  ^insolvency*  on  inability 
to  meet  obligations  has  been  upheld,  but  in 
none  has  it  been  declared  that  a  mere  failure 
to  meet  them  has  Justified  the  finding,  where 
the  present  ability  to  do  so  was  shown." 
Hence,  where  it  appears  that  a  company  de- 
sired to  hold  its  property  for  a  raise  in  value, 
and  refused  to  sell  in  order  to  pay  its  debts, 
where  there  was  no  showing  that  the  prop- 
erty was  InsufBcient  to  pay  the  debts  in  case 
of  a  sale,  the  granting  of  a  receiver  on  the 
ground  of  'Insolvency"  alone  is  not  warrant- 
ed. Brenton  &  McKay  v.  Peck,  87  S.  W. 
898,  901,  39  Tex.  Civ.  App.  224. 

Strict  proof  of  insolvency  Is  not  essen- 
tial to  exercise  the  right  of  stoppage  in  tran- 
situ; "Insolvency"  in  that  sense  meaning 
general  Inability  to  pay  debts.  Seigfrled  v. 
Chicago,  B.  &  Q.  R.  Co.,  126  S.  W.  798,  800, 
147  Mo.  App.  543. 

Inability  to  pay  debts  in  usnal  oonrse 
of  bnsiness 

The  term  "insolvency"  as  used  in  bank- 
ruptcy and  insolvency  laws,  means  the  in- 
ability of  a  person  to  pay  his  debts  as  they 
mature  in  the  ordinary  course  of  business; 
but  as  used  in  a  general  sense,  it  means  a 
substantial  excess  of  a  person's  liabilities 
over  the  fair  cash  value  of  his  property. 
Gmnsfeld  Bros.  v.  Brownell,  76  Pac.  310, 
311,  12  N.  M.  192. 

A  debtor  who  is  unable  to  meet  his  en- 
gagements and  pay  his  debts  in  the  ordi- 
nary course  of  business,  as  persons  in  trade 
usually  do,  is  "insolvent,'*  within  the  mean- 
ing of  the  bankruptcy  act  Graham  v.  Stark, 
10  Fed.  Cag.  939,  941  (citing  and  adopting  2 
Kent,  Comm.  389;  Thompson  v.  Thompson, 
4  Cush.  [58  Mass.]  127;    Lee  v.  Kilburn,  3 


Gray  [69  Mass.]  594;  Buckingham  v.  Mc- 
Lean,  13  How.  [54  U.  S.]  150,  14  L.  Ed.  90; 
Merchants'  Nat  Bank  v.  Truax,  17  Fed. 
Cas.  58;  In  re  Black,  3  Fed.  Cas.  495;  In  re  . 
Gay,  10  Fed.  Caa  105 ;  In  re  Louis,  15  Fed. 
Cas.  940;  Morgan  v.  Mastick,  17  Fed.  Cas. 
752). 

It  is  difficult  for  a  court  to  lay  down  a 
definition  of  **insolvency"  that  is  applicable 
to  every  case.    Whenever  a  business  concern 
Is  unable  .to  meet  its  commercial  paper  as  it  . 
matures  in  the  ordinary  course  of  business, 
it  is  insolvent    The  term  must  necessarily 
be  construed  to  the  particular  facts  of  the 
case.    But  it  is  undoubtedly  the  great  rule- 
that  where  a  business  concern  is  unable  to 
meet  its  paper  as  it  matures,  and  its  assets 
are  in  such  a  condition  that  they  are  not . 
available   either  as   security   or    collateral, 
for  the  purpose  of  borrowing  or  for  the  pur- 
pose of  conversion,  and  in  addition  to  that 
it  is  apparent  that  there  would  not  be  suf- 
ficient money  realized  by  sale  under  execu- 
tion to  meet  these  liabilities,  it  is  practically 
Insolvent     Cronan  'v.  District  Court   First; 
Judicial  District  in  and  for  Kootenai  Coun- 
ty, 96  Pac.  768,  775,  15  Idaho,  184. 

Statutory  "insolvency"  is  generally  de-. 
termined  as  an  inabiity  to  pay  debts  when 
due  or  demandable.    James  Clark  Co.  v.  Col- 
ton,  46  Atl.  386,  401,  91  Md.  195,  49  L.  R.  A. 
698. 

The  words  '*lnsolvent"  and  'Insolvency," 
as  used  in  Rev.  St  c.  70,  §  29,  as  appUed  to 
persons  engaged  in  mercantile  or  commer- 
cial business,  are  defined  as  an  inability  to 
meet  maturing  demands  in  the  ordinary 
course  of  business,  although  the  Insolvent 
may  in  fact  have  sufficient  property  or  assets 
to  pay  his  debts.  Morey  ▼.  Milliken,  30  Ati. 
102,  105,  86  Me.  464. 

Inability  to  meet  engagements  in  thev 
usual  course  of  business  constitutes  "insol-, 
vency,"  within  the  meaning  of  the  bankrupt 
law.  #hen,  therefore,  a  merchant  fails  to 
pay  his*  notes  or  other  mercantile  obligations 
as  they  become  payable,  an  immediate  pre- 
sumption of  inability  to  pay  arises.  When 
a  merchant  does  not  so  pay,  he  is  at  once 
and  everywhere  assumed,  in  the  common  lan- 
guage applied  to  the  subject  to  have  fail- 
ed. A  man  may  be  fully  able  to  pay  his 
debts,  if  he  will,  and  yet  in  the  eye  of  the 
law  he  is  Insolvent  if  his  property  is  so  sit- 
uated that  it  cannot  be  reached  by  process 
of  law,  and  subjected,  without  his  consent, 
to  'the  payment  of  his  debts.  To  say  that 
a  debtor  is  solvent,  when  his  entire  estate  is 
exempt  to  him  from  the  payment  of  his  debts 
and  cannot  be  subjected  by  his  creditors 
against  his  will,  would  be  a  solecism.  "Sol- 
vency" involves  not  only  the  ability  of  the 
debtor  to  pay,  but  the  ability  of  the  creditor 
to  enforce  payment  by  legal  process.  "Solven- 
cy" implies  as  well  the  present  ability  of 
the  debtor  to  pay  out  of  his  estate^  as  alSQ 
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such  attitude  of  his  property  as  that  It  may 
be  reached  and  subjected  to  process  of  law 
without  his  consent  to  the  payment  of  such 
debts.  Pelham  y.  Ghattahoochie  Grocery 
Co.,  47  South.  172,  174,  156  Ala.  500  (citing 
Mayer  y.  Hermann,  10  Blatchf.  260,  16  Fed. 
Cas.  1240;  Mitchell  v.  Bradstreet  Co.,  22 
S.  W.  358,  724,  116  Mo.  226,  20  L.  R.  A.  142, 
38  Am.  St  Bep.  592;  22  Cyc  p.  1260). 

"Insolyency,"  as  the  term  is  used  in 
equity,  is  clearly  differentiated  from  the 
meaning  which  is  given  by  the  bankruptcy 
act  Allegations  in  a  bill  that  defendant 
could  not  pay  its  current  obligations  as  they 
matured,  and  that  it  was  unable  in  the  ordi- 
nary course  of  its  business  to  pay  its  exist- 
ing and  enforceable  liabilities,  was  a  prop- 
er and  sufficient  allegation  of  insolvency. 
American  Can  Co.  y.  Erie  Preserving  Co., 
171  Fed.  540,  542. 

Under  the  bankruptcy  act  of  1867,  the 
term  "insolvency**  was  construed  to  mean  an 
Inability  to  meet  one*s  obligations  in  the 
ordinary  course  of  business,  while  in  the 
act  of  1898  it  is  equivalent  to  the  word 
"bankruptcy**  in  the  former  statute.  Steven- 
son y.  MUUken-Tomlinson  Co.,  59  Atl.  472, 
476,  99  Me.  320. 

The  federal  Supreme  Court,  when  con- 
sidering the  term  'Insolvency**  under  the 
bankruptcy  act  of  1867,  says:  "Insolvency, 
in  the  sense  of  the  bankruptcy  act,  means 
that  the  party  whose  business  affairs  are  in 
question  is  unable  to  pay  his  debts  as  they 
become  due  in  the  ordinary  course  of  his 
daily  transactions.**  It  is  again  said  that: 
"In  the  mercantile  sense  it  means  a  person 
unat>le  to  pay  his  debts  according  to  the 
usages  of  trade,  but  in  the  broad  sense  used 
by  the  statute  it  means  a  person  whose  af- 
fairs have  become  so  deranged  that  he  is 
unable  to  pay  his  debts  as  they  fall  due,  and 
if  from  such  deranged  state  of  his  affairs, 
and  the  sense  of  inability  to  meet  his  mon- 
eyed engagements,  he  should  tranaler  his 
property  to  a  person  to  pay  his  debts,  we 
should  regard  such  assignment  as  made  in 
contemplation  of  Insolvency  and  within  the 
meaning  of  the  statute.*'  Cincinnati  Equip- 
ment Co.  y.  Degnan,  184  Fed.  834,  840,  107 
C.  C.  A.  158  (quoting  Dutcher  y.  Wright,  94 
U.  S.  553,  557,  24  L.  Ed.  130;  Mitchell  v. 
Gazzam,  12  Ohio,  315,  336). 

The  words  "insolvent**  and  "insolvency,** 
contained  in  Bankr.  Act  March  2, 1867,  c.  176, 
14  Stat  517,  §§  35,  39,  had  a  very  different 
meaning  than  they  have  under  the  present 
Bankrupt  Act  Under  the  former  act  it  was 
held  that  "by  insolvency  as  used  •  •  ♦ 
when  applied  to  traders  and  merchants  is 
meant  inability  of  the  party  to  pay  his  debts 
as  they  become  due  in  the  ordinary  course  of 
business."  The  present  act  declares  that  "a 
person  shall  be  deemed  Insolvent  •  ♦  • 
whenever  the  aggregate  of  his -property,  ex- 
clusive of  any  property  which  he  may  have 


conveyed,  ♦  •  •  shall  not  at  a  fair  valua- 
tion be  deemed  sufficient  in  amount  to  pay 
his  debts.*'  To  have  reasonable  cause  to  be- 
lieve that  a  trader  or  merchant  is  unable  to 
pay  his  debts  as  they  become  due  in  the 
ordinary  course, of  business  is  a  very  differ- 
ent thing  than  to  have  cause  to  believe  that 
the  aggregate  amount  of  the  debtor's  avail- 
able property  and  assets  are  insufficient  in 
amount  at  a  fftir  valuation,  to  pay  his  debts. 
Suffel  y.  McCartney  Nat  Bank,  106  N.  W. 
837,  839,  127  Wis.  208,  115  Am.  St  Rep. 
1004. 

That  a  company's  estate  and  effects 
through  attachments  and  litigation  and  oth- 
er proceedings  are  in  danger  of  being  wasted 
or  lost  shows  its  "Insolvency."  **Insolven- 
cy"  exists  in  its  application  to  persons  en- 
gaged in  commercial  pursuits  *'when  they 
can  no  longer  continue  in  the  ordinary  course, 
securing  to  the  existing  creditors  an  equal 
division  of  the  assets  before  they  shall  be 
wasted  and  frittered  away  in  a  ];LOpeless 
struggle  under  conditions  Which  compel  dis- 
aster in  the  end,**  or  when  one  is  unable  "to 
pay  his  debts  as  they  become  due  in  the  ordi- 
nary course  of  business."  Moody  v.  Port 
Clyde  Development  Co.,  66  Atl.  967,  971,  102 
Me.  365  (quoting  and  adopting  definition  in 
Morey  y.  Milliken,  30  AtL  102,  86  Me.  464). 

"Insolvency**  has  been  defined  as  a  gener- 
al inability  to  answer  in  the  course  of  busi- 
ness liabilities  existing  and  capable  of  being 
enforced,  as  applied  to  a  person,  firm,  or  cor- 
poration engaged  in  trade.  "Insolvency**  is 
an  inability  to  pay  debts  as  they  fall  due  in 
the  course  of  the  business.  The  purchase  of 
goods  on  time,  expecting  to  meet  the  obliga- 
tions thereby  incurred,  as  they  mature,  out 
of  the  sale  of  the  goods  purchased,  does  not 
render  the  purchaser  of  the  goods  insolvent 
merely  because  a  forced  sale  of  the  goods 
at  any  particular  time  might  not  produce  a 
sufficient  sum  to  equal  the  aggregate  of  pres- 
ent and  future  liabilities.  The  "insolvency" 
of  a  firm  may  depend  upon  many  facts,  such 
as  the  amount  of  liabilities,  the  time  of 
their  maturity,  and  the  amount  and  value  of 
the  assets.  Martin  v.  Hertz,  79  N.  E,  558. 
559,  224  111.  84  (citing  Best  v.  Fuller  &  Fuller 
Co.,  56  N.  E.  1077,  185  111.  43;  Atwater  v. 
American  Exch.  Nat  Bank,  38  N.  E.  1017, 
152  111.  605). 

The  word  "insolvent"  as  used  in  San- 
bom  &  B.  Ann.  St  §  1693a,  declaring  a  con- 
veyance by  an  insolvent  debtor  within  60 
days  prior  to  a  voluntary  assignment  and  in 
contemplation  of  such  assignment  or  of  in- 
solvency, eta,  to  be  invalid,  is  used  in  its 
ordinary  sense  of  inability  to  meet  obliga- 
tions as  they  fall  due.  Barnes  v.  National 
Bank  of  Oshkosh,  71  N.  W.  602,  604,  97 
Wis.  16. 

An  "insolvent  debtor"  will  not  be  permit- 
ted to  alienate  his  property  and  i^lace  it  In  a 
position  where  It  is  not  subject  to  process  in 
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bebalf  of  its  creditors,  unless  there  has  been 
received  a  full  and  fair  consideration  for  the 
property  transferred,  and  the  transfer  has 
been  made  in  good  faith,  and  in  this  connec- 
tion an  "insolvent  debtor"  is  one  who  is  un- 
able to  pay  his  debts  from  his  own  means  as 
they  become  due.  Hall  v.  Feeney,  118  N. 
W.  1038,  1041,  22  S.  D.  541,  21  L.  a  A.  (N. 
S.)  613. 

Of  baak 

''Insolvency,**  in  its  legal  sense,  as  ap- 
plied to  banks  and  trust  companies,  exists 
whenever  such  an  institution,  from  any 
cause,  is  unable  to  pay  its  debts  in  the  ordi- 
nary course  of  business.  Commonwealth  v. 
Tradesmen's  Trust  Co.  of  Philadelphia,  85 
Ati.  863,  364,  237  Pa.  316. 

To  say  that  a  bank  is  "insolvent**  is 
simply  to  say  that  all  of  its  assets  are  in- 
sufficient to  meet  its  liabilities.  Youmans  v. 
State,  66  S.  E.  383,  389,  7  Ga.  App.  101. 

"Insolvency,**  in  its  true  meaning,  is  the 
failure  and  consequent  suspension  of  busi- 
ness, and,  where  a  bank  has  not  closed  its 
doors  and  has  not  failed  in  business,  a  bona 
fide  sale  made  in  the  exercise  of  the  power 
given  to  stockholders  by  Rev.  St  {  5139,  to 
transfer  their  stock  like  other  personal  prop- 
erty, was  not  void  as  a  fraud  on  the  bank's 
creditors,  because  the  bank  was  insolvent  at 
the  time  of  the  transfer,  in  the  sense  that 
its  assets  were  then  unequal  to  the  discharge 
of  its  liabilities.  Earle  v.  Carson,  23  Sup. 
Ct  254,  259,  188  U.  S.  42,  47  L.  Ed.  373. 

Under  Pen.  Code  1895,  |  206,  providing 
that  every  *lnsolvency**  of  a  chartered  bank, 
or  refusal  or  failure  to  redeem  its  bills  on 
demand,  shall  be  deemed  fraudulent,  etc.,  it 
was  not  the  Intention  of  the.  Legislature  to 
treat  the  failure  to  redeem  bills  on  the  part 
of  the  bank  as  synonymous  in  a  criminal 
sense  with  'Insolvency,*'  although,  so  far  as 
civil  liability  was  concerned,  a  failure  to 
redeem  its  bills  might  be  a  badge  of  insol- 
vency. Youmans  v.  State,  66  S.  E.  383-385, 
7  Ga.  App.  101. 

The  term  "insolvency**  as  used  in  Ky.'St. 
i  697,  providing  that,  if  any  president  of  a 
bank  shall  receive  or  assent  to  the  receiving 
of  deposits  with  knowledge  that  the  bank 
is  insolvent,  he  shall  be  guilty  of  a  felony, 
means  that  all  of  the  bank's  property  and  as- 
sets are  not  sufficient  to  satisfy  its  debts,  and 
not  that  it  may  not  have  sufficient  funds  in 
Its  vaults  to  satisfy  all  its  depositors,  or  any 
considerable  number  of  them,  on  the  same 
day,  or  in  case  of  a  run.  Parrish  v.  Com- 
monwealth, 123  S.  W.  339,  345,  136  Ky.  77. 

In  Kev.  Codes,  §  2985,  relating  to  re- 
ceiving deposits  in  a  bank  while  it  is  insol- 
vent, the  word  "insolvent"  means  that  a 
bank  is  insolvent  when  its  assets  and  prop- 
erty are  of  such  a  character  and  value  or 
in  such  a  condition  that  it  is  unable  to-  meet 
the  demands  made  upon  it  in  the  usual  and 


ordinary  course  of  banking  business.    State 
v.  Cramer,  119  Paa  80,  35,  20  Idaho,  639. 

It  is  true  that  the  phrase  **unsafe  to  coU'- 
tlnue  to  transact  business,**  as  used  in  Act 
March  26,  1895  (St  1895,  p.  172,  c.  147),  pro- 
viding that  upon  the  failure  of  a  bank  to  con- 
form to  the  bank  commissioners'  order  re* 
quiring  the  discontinuance  of  unsafe  practic- 
es, or  if  the  commissioners  decide  it  to  be 
unsafe  for  the  bank  to  continue  to  transact 
business,  they  shall  take  control  of  the  bank, 
etc.,  is  broader  than  the  term  "insolvent"; 
and  a  finding  that  it  is  unsafe  for  a  banking 
corporation  to  continue  business  does  not^  nec- 
essarily mean  that  it  Is  insolvent  But  the 
converse  of  this  is  not  true.  The  act  clearly 
contemplates  that  it  is  unsafe  for  an  insol- 
vent banking  corporation  to  continue  busi- 
ness, and  that  a  determination  by  the  com- 
missioners that  such  corporation  is  insolvent 
is  equivalent  to  a  finding  that  it  is  unsafe 
for  it  to  continue  business.  People  v.  Bank 
of  San  Luis  Obispo,  97  Pac.  306,  309,  154  Cal. 
194. 

A  bank  is  insolvent  when,  from  the  un- 
certainty of  being  able  to  realize  on  Its  as- 
sets, in  a  reasonable  time,  a  sufficient  amount 
to  meet  its  liabilities,  it  becomes  necessary 
for  the  control  of  its  affairs  to  pass  out  of  its 
hands.  Livingstaln  v.  Columbia  Banking  & 
Trust  Co.,  62  S.  E.  249,  252,  81  S.  C.  244, 
22  L.  It  A.  445. 

The  words  "unsafe  or  Insolvent"  in  St 
1898,  §  4541,  making  a  bank  officer  criminally 
responsible  who  shall  receive  a  deposit,  know- 
ing the  bank  to  be  unsafe  or  insolvent,  are 
used  as  legal  equivalents.  Ellis  v.  State,  119 
N.  W.  1110,  1118,  138  Wis.  513,  20  L.  B,  A. 
(N.  S.)  444, 131  Am.  St  Kep.  1022. 

A  bank  is  insolvent  or  in  failing  dr- 
Gumstances,  within  Acts  25th  Leg.  c.  100, 
punishing  any  officer  of  any  bank  who  re- 
celyes  any  deposit  with  knowledge  that  tiie  . 
bank  is  insolvent  or  in  failing  circumstances, 
when  the  bank  does  not  have  sufficient  "as- 
sets,** consisting  of  real  or  personal  property. 
Mils  receivable,  notes,  obligations  to  the 
bank  of  every  character,  considering  the  sol- 
vency of  the  makers,  indorsers,  guarantors 
thereof,  and  the  value  of  the  securities  there- 
on, if  any,  and  stocks  and  bonds  held  by  the 
bank  as  its  property,  to  pay  its  debts.  Flem- 
ing V.  State,  139  S.  W.  598,  606,  62  Tex.  Cr. 
App.  653. 

Of  bnildlnK  matd  loan  association 

The  "insolvency'*  of  a  public  building 
and  loan  association  consists  of  its  inability 
to  perform  the  purposes  for  which  it  was 
created.  Lewis  v.  Clark,  129  Fed.  570,  674, 
64  0.  C.  A.  138. 

"The  'insolvency*  of  a  building  associa- 
tion, which  is  that  condition  of  its  affairs  in 
which  it  is  unable  to  pay  back  to  its  mem- 
bers the  amounts  paid  in  by  thexo,  respective- 
ly, dollar  for  dollar,  puts  an  end  at  once 
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to  Its  operations,  and  as  It  thus  prevents  the 
stock  from  maturing  and  extinguishing  the 
loans,  according  to  the  contracts  between  the 
association  and  its  borrowing  members,  con- 
stitutes a  breach  of  those  contracts,  and,  on 
the  one  hand,  excuses  the  borrowers  from  all 
further  liability  for  the  payment  of  dues 
and  fines,  and,  on  the  other  hand,  renders 
the  mortgages  given  to  secure  the  loans  due 
and  enforceable  at  once,  without  regard  to 
their  terms,  even  though  payable  in  install- 
ments, and  the  receiver  can  proceed  to  col- 
lect them."  Graves  v.  Seifrled,  87  Pac.  674, 
677,  31  Utah,  203  (quoting  and  adopting  defi- 
nition in  5  Am.  &  £ng.  Decisions  in  Equity, 
p.  278,  note  20). 

Where  a  building  association  had  no 
outside  creditors,  the  use  of  the  word  "insol- 
vency" in  the  report  of  a  commissioner,  in 
an  action  between  members  of  the  associa- 
tion, had  reference  to  the  Inability  of  the 
company  to  satisfy  the  demands  of  its  own 
members.  Colin  v.  Wellford,  46  S.  E.  780, 
782,  102  Va.  581,  102  Am.  St.  Rep.  859. 

"Insolvency,"  as  applied  to  a  building 
and  loan  association,  does  not  mean  Inability 
to  pay  its  outside  debts ;  but  it  is  insolvent, 
in  such  sense  as  to  warrant  a  suit  by  a  stock- 
holder for  the  appointment  of  a  receiver  and 
to  wind  up  its  affairs,  when  its  financial  con- 
dition is  such  that  it  is  unable  to  carry  to 
completion  the  purpose  of  its  creation.  -Gun- 
by  V.  Armstrong,  133  Fed.  417,  426,  66  C.  O. 
A.  627. 

Where  the  record  shows  that  a  building 
and  loan  association  was  insolvent  and  in 
the  hands  of  a  receiver,  a  debt  due  to  it 
must  be  treated  as  that  due  an  "insolvent 
concern,"  on  a  question  as  to  whether  the 
debt  of  the  corporation  should  be  treated  as 
that  of  a  going^  concern  or  of  an  insolvent 
one.  Carman  v.  Carrico  (Ky.)  80  S.  W.  216, 
2ia 

Of  corporation 

A  corporation  is  Insolvent  when  its  as- 
sets are  insufficient  to  pay  its  debts  and  it 
has  ceased  to  do  business,  or  has  taken,  or 
is  in  the  act  of  taking,  a  step  which  will  prac- 
tically Incapacitate  it  for  conducting  the  cor- 
porate enterprise  with  reasonable  prospect 
of  success,  or  when  its  embarrassments  are 
such  that  early  suspension  and  failure  must 
ensue.  Mere  excess  of  liabilities  over  assets 
does  not  necessarily  constitute  insolvency. 
State  V.  Trinity  Life  &  Annuity  Society, 
(Tex.)  127  S.  W.  1174,  1178. 

That  the  assets  of  a  corporation  are  less 
than  its  liabilities  does  not  necessarily  con- 
stitute insolvency  if  the  corporation  is  able 
to  pay  its  obligations  as  they  become  due  in 
the  regular  course  of  business,  but,  if  the 
corporation  transfers  all  its  property  and 
abandons  business  when  Its  assets  are  known 
to  be  less  than  its  liabilities,  it  is  Insolvent  to 
the  knowledge  of  its  officers  and  of  a  bank 


I  which  had  control  of  the  business  of  the  cor- 
,  poration.    Abrams  v.  Manhattan  Consumers* 

Brewing  Co.,  126  N.  Y.  Supp.  844,  846,  142 

App.  Div.  392. 

As  popularly  and  generally  understood, 
"insolvency"  denotes  the  insufficiency  of  the 
assets  of  a  debtor  to  pay  his  debts  in  full, 
and  such  is  the  meaning  of  the  term  as  re- 
lating to  the  condition  of  a  corporation  when 
executing  mortgages  to  secure  debts  owing 
by  it  Harle-Haas  Drug  Co.  v.  Rogers  Drug 
Co.,  113  Pac.  791,  798,  19  Wyo.  35,  Ann.  Cas. 
1913E,  181. 

Under  P.  L.  1896,  p.  298,  §  64,  "insolven- 
cy" as  applied  to  a  corporation  denotes  a 
general  inability  to  meet  pecuniary  liabilities 
as  they  mature,  by  means  of  either  available 
assets  or  an  honest  use  of  credit  Empire 
State  Trust  Co.  v.  Trustees  of  Wm.  F.  Fisher 
&  Co.,  60  Atl.  940,  67  N.  J.  Eq.  602,  3  Ann. 
Cas.  393. 

The  insolvency  which  will  authorize  the 
dissolution  of  a  corporation  under  the  statute 
means  inability  of  the  debtor  to  pay  its  debts 
as  they  become  due  in  the  ordinary  course  of 
business.  Howeth  v.  Coulbourne  Bros.  Co., 
80  AU.  916,  919,  116  Md.  107. 

The  word  'insolvency,**  as  used  through- 
out Bankr.  Act  July  1,  1898,  c.  541,  means 
insolvency  as  defined  in  such  act;  and  an 
order  of  a  state  court  appointing  a  receiver 
for  a  cor^ratlon  on  a  petition  charging  in- 
solvency does  not  constitute  an  act  of  bank- 
ruptcy, under  section  3a  (4),  as  amended  by 
Act  Feb.  5,  1903,  c.  487,  {  2,  where  the  term 
is  there  used  to  define  a  different  state  of 
facts,  and  by  an  amendment  of  the  order  of 
the  state  court  made  after  the  filing  of  the 
petition  in  bankruptcy  it  appears  that  it 
was  not  made  on  a  finding  of  insolvency 
within  the  meaning  of  the  bankruptcy  act 
In  re  Golden  Malt  Cream  Co.,  164  Fed.  326. 
328,  90  C.  C.  A.  258. 

The  appointment  of  receivers  to  take 
charge  of  the  property  of  a  corporation  at 
suit  of  a  stockholder,  who  alleged  fraud  and 
mismanagement  by  the  officers  and  that  the 
corporation  was  in  danger  of  insolvency,  but 
not  that  it  was  insolvent,  cannot  be  said  to 
have  been  ''because  of  insolvency,*'  so  as 
to  constitute  an  act  of  bankruptcy.  In  re 
Perry  Aldrich  Co.,  165  Fed.  249,  252. 

A .  corporation  may  be  in  a  condition  of 
j  "insolvency**  sufficient  to  authorize  the  i^ 
pointment  of  a  receiver  when  it  cannot  con- 
tinue in  business,  although  it  is  not  absolute- 
ly insolvent  Wood  &  Nathan  Co.  v.  Ameri- 
can Mach.  &  Mfg.  Co.  (N.  J.)  62  Atl.  768, 
771. 

A  corporation  is  not  "insolvent,*'  so  as  to 
'  invalidate  a   preferential  transfer  to  credi- 
tors, who  are  also  directors,  merely  because 
it  has  not  enough  assets  which  can  be  used 
within  a  reasonable  time  to  pay  its  creditors 
'  and  stockholders   in   full,   provided  it  has 


INSOLVBNOX— INSOLVENT 


1103 


INSOLVENCY— INSOLVENT 


suffident  property  to  pay  the  creditors  alone; 
the  capital  stock  not  being  considered  a  lia- 
bility in  determining  the  question  of  "insolv- 
ency." Hamilton  v.  Menominee  Falls  Quarry 
Ck).,  81  N.  W.  876,  878,  106  Wis.  352. 

"  'Insolrency/  essential  to  Justify  receiv- 
ership proceedings  against  a  corporation  in 
eqnit7,  is  the  inability  of  the  corporation  to 
pay  itis  debts  according  to  mercantile  usage 
as  they  mature  in  the  ordinary  course  of  its 
business,  and  not  the  statutory  definition  con- 
tained in  Bankr.  Act  1898,  cl.  15,  §  1,  provid- 
ing that  a  x)erson  should  be  deemed  insolvent 
within  such  act  whenever  the  aggregate  of 
his  personal  property  should  not  at  a  fair 
valuation  be  sufficient  in  amount  to  pay  his 
debts.*'  Cincinnati  Equipment  Co.  v.  Deg- 
nan,  184  Fed.  834,  840, 107  0.  C.  A.  158  (quot- 
ing and  following  Mitchell  v.  Gazzam,  12 
Ohio  315,  336;  American  Hosiery  Co.  v.  Bak- 
er, 18  Ohio  Cir.  Ct.  R.  604,  605;  Perkins  v. 
Scott,  9  Ohio  Cir.  Ct.  R.  207,  215 ;  Remington 
&  Son  V.  Central  Press  Ass'n  Co.,  3  Ohio 
N.  P.  258,  263;  Baker  v.  Fraternal  Mystic 
Circle,  32  Wkly.  Law  BuL  84,  85). 

Though  the  property  of  a  corporation 
may  be  sufficient  to  pay  all  its  debts,  it  may 
be  'Insolvent,"  where  it  is-  unable  to  pay 
and  discharge  its  obligations  as  they  accrue 
in  the  ordinary  course  of  its  business.  Den- 
Ike  V.  New  York  &  R.  Lime  &  Cement  Co., 
80  N.  Y.  599,  608  (citing  Hazelton  v.  Allen, 
3  Allen  [85  Mass.]  114;  Brouwer  v.  Harbeck, 
9  N.  Y.  589 ;  Ferry  ,v.  Bank  of  Central  New 
York  [N.  Y.j  15-  How.  Prac.  445). 

Where  a  corporation  owed,  apart  from 
a  mortgage,  over  $82,000,  having  assets 
amounting  to  $26,000,  and  was  unable  to  pay 
its  obligations  as  they  matured,  and  had  not 
sufficient  credit  to  borrow  money,  it  was 
"insolvent."  Mowen  v.  Nitsch,  62  Atl.  582- 
584,  103  Md.  685. 

A  corporation  is  'insolvent,"  within  the 
national  bankruptcy  law,  where  its  assets, 
though  of  great  value,  could  not  be  sold  at 
H  forced  sale  for  enough  cash  to  meet  all  of 
the  liabilities  assumed  and  incurred  by  the 
corporation,  and  where  it  is  unable  to  go  on 
with  the  means  at  its  disposal  and  operate 
its  property  and  meet  Its  liabilities.  Barrie 
V.  United  Rys.  Co.  of  St.  Louis,  119  S.  W. 
1020,  1057,  138  Mo.  App.  557. 

If  a  corporation  has  assets  substantially 
in  excess  of  its  liabilities,  is  not  embarrassed 
by  the  demands  of  creditors,  and  is  a  going 
concern  apparently  able  to  continue  business 
indefinitely,  it  is  not  'insolvent"  with  refer- 
ence to  its  creditors  though  its  capital  stock 
be  impaired;  it  being  "insolvent"  only  when 
its  assets  are  insufficient  to.  pay  its  debts, 
and  it  is  about  to  or  has  practically  incapaci- 
tated itself  for  carrying  on  the  business  With 
reasonable  prospects  of  success.  Banta  v. 
Ilubbell,  150  S.  W.  1089,  1092,  167  Mo.  App. 
38. 


I  Acts  1903,  p.  338,  S  50,  authorizing  a 
creditor  or  stockholder  to  apply  for  an  in- 
jimction  and  appointment  of  a  receiver,  and 
the  dissolution  of  a  corporation,  where  it 
shall  become  insolvent  or  suspend  its  ordina- 
ry business  for  lack  of  funds,  by  an  "insol- 
vent" corporation  has  reference  to  a  corpora- 
tion whose  liabilities  exceed  its  assets,  and 
not  to  a  corporation  which  is  merely  unable 
to  pay  its  debts  as  they  become  due  in^the 
ordinary  course  of  business,  but  which  has 
ajssets  in  excess  of  its  liabilities.  Alabama 
Cent  Ry.  v.  Stokes,  47  South.  336,  157  Ala. 
202. 

Since  the  assets  of  a  corporation  which 
Is  "insolvent"  in  the  sense  of  "being  unable 
to  i)ay  Its  debts  as  they  mature,  are  trust 
funds  belonging  primarily  to  its  creditors, 
the  administration  and  distribution  of  such 
funds  is  a  matter  of  general  equitable  cog- 
nizance. Burton  v.  R.  G.  Peters  Salt  &.  Lum- 
ber Co.,  190  Fed.  262,  264. 

"Insolvency,"  under  the  Corporation 
Acts,  is  general  inability  to  meet  pecuniary 
liabilities  as  they  mature,  by  means  of  ei- 
ther available  assets  or  any  honest  use  of 
credit.  Where,  at  the  time  a  corporation 
suspended  business  its  entire  tangible  prop- 
erty, including  its  leasehold  and  most  of  its 
accounts,  were  assigned  as  collateral  security 
for  debts  aggregating  $10,000,  and  where  its 
unsecured  debts  amounted  to  $16,000  more, 
which  were  far  in  excess  of  the  equity  in 
the  property  mortgaged,  and  where  suits  . 
had  been  brought  against  the  company  and 
a  judgment  entered  in  one  of  them,  and  its 
credit  had  been  exhausted,  and  it  had  little 
or  no  cash  on  hand  or  in  bank,  the  corporation 
was  insolvent,  although  the  book  valuation 
of  its  stock  and  property  exceeded  its  entire 
liability  by  about  $4,000,  and  its  officers  be- 
lieved such  valuation  was  honest  and  cor- 
rect. Russell  &  Erwin  Mfg.  Co.  v.  B.  C. 
Faitoute  Hardware  Co.  (N.  J.)  62  Atl.  421, 
423  (citing  Empire  State  Trust  Co.  v.  Trus- 
tees of  Wm.  F.  Fisher  &  Co.,  60  Atl.  940,  67 
N.  J.  Eq.  602,  8  Ann.  Cas.  393). 

Where  a  corporation  is  losing  money  In 
the  carrying  on  of  its  business,  and  is  seri- 
ously embarrassed  for  want  of  funds  to  car- 
ry out  the  project  for  which  it  was  organized, 
and  is  without  available  assets  to  pay  its 
present  Indebtedness,  notwithstanding  there 
may  not  have  been  a  complete  suspension  of 
its  business,  it  is  Insolvent  within  the  mean- 
ing of  Corporation  Act  1806,  p.  298,  c  185, 
§  65,  providing  that,  when  any  corporation 
shall  become  insolvent,  or  suspend  Its  ordi- 
nary business  for  want  of  funds  to  carry  on 
the  same,  any  creditor  may  apply  to  the 
court  for  an  Injunction  and  the  appointment 
of  a  receiver,  and  that,  if  upon  the  hearing 
it  shall  appear  that  the  corporation  has  be- 
come insolvent  and  is  not  about  to  resume 
its  business,  the  Injunction  may  issue  and  the 
receiver  be  appointed,  and  hence  is  subject  ' 
to  the  Issuance  of  an  injuuctioxi  and  the  ap- 
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IKtintment  of  a  receiver.  A  corporation  may 
be  'Insolvent "  though  It  has  not  suspended 
its  business  for  want  of  funds,  and  It  may 
suspend  its  business  for  want  of  funds  and 
still  be  able  to  pay  Its  debts  if  properly  ad- 
ministered. Insolvency  is  a  general  inabili- 
ty to  meet  pecuniary  liabilities  as  they  ma- 
ture by  means  of  available  assets  or  an  hon- 
est use  of  credit  The  court  said :  "I  agree 
that  the  word  'resumption/  as  used  in  the 
statute,  predicates  some  Interruption  of  the 
insolvent's  business,  but  I  do  not  understand 
that  it  contemplates  the  entire  suspension 
of  its  workings.  Such  has  been  the  practi- 
cal interpretfitlon  the  bar  and  the  courts 
have  given,  for  manufacturing  and  other 
corporations  with  plants  in  operation  have 
constantly  been  adjudged  to  be  insolvent  and 
put  in  the  hands  of  receivers,  and  in  so  doing 
large  values  have  been  saved  to  creditors 
and  stockholders  because  of  the  salable  con- 
dition of  a  live  plant  as  compared  with  one 
that  is  dead.  An  insolvency  carries  with  it 
inability  to  presently  pay  Indebtedness  and 
suspension  of  that  function,  and  the  word 
'resumption/  used  in  the  statute,  is,  I  think, 
to  be  taken  in  the  sense  of  taking  up  again 
that  suspended  function,  so  that  payment  of 
indebtedness,  as  well  as  the  operation  of  the 
work  of  the  corporation,  after  temporary, 
partial,  or  comi^ete  paralysis,  may  be  re- 
sumed with  safety  to  the  public  and  advan- 
tage to  its  stockholders."  Gatlin  v.  Vicha- 
chi  Min.  Co..  67  AtL  194,  196,  73  N.  J.  Eq. 
286  (citing  Reinhardt  v.  Interstate  Tel^hone 
Co.,  63  AtL  1097,  71  N.  J,  Eq.  70;  Empire 
State  Trust  Co.  v.  Trustees  of  Wm.  F.  Fisher 
ft  Co.,  60  Aa  940,  67  N.  X  Eq.  602,  3  Ann. 
Cas.  393). 

Of  pTtncr^lilp 

Under  the  Bankruptcy  Act  of  1898,  a 
partnership  is  'insolvent"  if  the  partners^iip 
property  is  insufficient  to  pay  the  partnership 
debts,  because  it  is  a  person  (section  1  [19], 
c.  G41),  because  any  person  is  insolvent  under 
that  act  whose  property  is  insufficient  to  pay 
his  debts  (section  1  [15]),  and  the  only  proper- 
ty a  partnership  has  or  can  convey  or  apply 
to  the  payment  of  Its  debts  is  partnership 
property,  and  the  only  debts  it  owes  are  the 
partnership  debts.  In  re  Bertenshaw,  157 
Fed.  363,  364,  371,  85  C.  C.  A.  61,  17  L.  K.  A. 
(N.  S.)  886, 13  Ann.  Cas.  986. 

A  partnership  is  not  "insolvent,"  within 
the  meaning  of  Bankr.  Act  July  1,  1898,  c. 
541,  when  the  property  of  the  partnership, 
together  with  that  of  the  individual  members, 
exceeds  In  value  the  Indebtedness  of  the  firm 
and  members.  In  re  Perley  &  Hasrs,  138 
Fed.  927,  928  (citing  Vaccaro  et  al.  v.  Securi- 
ty Bank,  103  Fed.  436,  43  C.  C.  A.  279;  Davis 
V.  Stevens  et  aL,  104  led.  235,  242). 

The  term  "Insolvent,"  as  used  in  Bankr. 
Act  1898,  d.  15,  I  1,  is  defined  to  mean  tiiat 
the  aggregate  of  the  debtor's  property,  at  a 
fair  valuation,  is  insufficient  in  amount  to 


pay  his  debts,  and  hence.  In  a  suit  by  a  trus- 
tee in  bankruptcy  of  the  estate  of  a  bankrupt 
partnership  to  recover  a  payment  made  by 
the  firm  to  a  creditor  as  a  preference,  plain* 
tiff  is  bound  to  show  not  only  that  the  prop- 
erty of  the  firm,  but  also  of  the  partners, 
was  insufficient,  at  a  fair  valuation,  to  pay 
their  debts.  J.  W.  Crancer  &  (3o.  ▼.  Wade, 
no  Pac.  778,  779,  26  OkL  757. 

One  is  solvent  if  he  has  sufficient  assets 
to  pay  his  debts;  thus  a  man  cannot  be  said 
to  be  "Insolvent"  because  he  has  transferred 
some  of  his  estate  with  intent  to  defraud 
his  creditors,  when  he  has  an  estate  remain- 
ing which  is  abundant  to  pay  all  his  debts 
and  open  to  seizure  for  the  satisfaction  there- 
of, or  which  he  has  an  absolute  right  to  dis- 
pose of  and  liquidate  in  cash.  A  partner- 
ship is  not  "insolvent"  so  long  as  any  of  its 
members  have  sufficient  property  after  his 
private  debts  are  paid  to  pay  the  creditors 
of  the  firm.  Lansing  Boiler  ft  Engine  Works 
V.  Joseph  T.  Ryerson  &  Son,  128  Fed.  701, 
706,  63  0.  O.  A.  253  (quoting  Vaccaro  v.  Se- 
curity Bank,  103  Fed.  436,  43  O.  C.  A«  279). 

INSOLVENT  ORTBONAIi  COSTS 

"Insolvent  criminal  costs"  are  costs  in 
criminal  cases  which  the  statute  provides 
shall  be  due  sheriffs  as  fees  for  services  ren- 
dered in  criminal  cases,  and  which  are  ex- 
pressly and  specifically  provided  for  as  to  the 
services  rendered,  and  the  amount  to  be  paid 
therefor,  and  which  are  insolvent  for  the  rea- 
son that  they  cannot  be  collected  either  on 
account  of  the  insolvency  of  the  party  liable 
therefor  or  otherwise.  Clark  ▼.  Clark,  73 
S.  E.  15,  137  Ga.  189;  Id^  73  S.  B.  16,  18» 
137  Ga.  185. 

INSOLVENT  BEBTOB 

See  Insolvency — Insolvent, 

INSPECT— INSPECTION 

See  Under  the  Inspection  of  Proper  of- 
ficers. 

**To  'inspect,'  as  defined  by  Webster,  is 
to  examine,  to  view  closely  and  critically, 
especially  in  order  to  ascertain  quality  and 
condition,  to  detect  errors,  etc.,"  and  an  in- 
spection law  for  malt  liquors,  which  is  satis- 
fied by  a  single  inspection  of  the  mash  in 
fermentation  as  to  manufactures  within  the 
state,  and  as  to  manufactures  outside  the 
state,  by  an  affidavit  by  the  manufacturer,  or 
other  reputable  person  who  Imows  the  facts, 
of  compliance  with  the  law,  cannot  be  sus- 
tained as  an  inspection  measure.  Pabst 
Brewing  Go.  v.  Crenshaw,  25  Sup.  Ct  552, 
557,  198  U.  8.  17.  49  L.  Ed.  925. 

The  "inspection"  required  of  an  em- 
ploye's place  to  work  by  his  employer  is  not 
neceissarlly  limited  to  visual  examination, 
but  is  ordinarily  understood  to  embrace  such 
tests  and  examinations  as  are  proper  to  de- 
termine fitness,  and  to  include  an  inquiry  in- 
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to  safety,  efficiency,  and  quality  not  resting 
on  visual  Inspection  alone.  Pettersen  v. 
Rahtjen's  American  Composition  Co.,  Ill  N. 
X.  Supp.  329,  832,  127  App.  Div.  32  (citing  4 
Words  and  Phrases,  p.  3657,  and  quoting 
and  adopting  the  definition  in  People  v.  Com- 
pagnie  G4n4rale  Transatlantique,  2  Sup.  Ct. 
87,  107  U.  S.  59,  27  L.  Ed.  383). 

The  word  •'inspection,*'  "properly  defined^ 
means  careful  or  critical  investigation." 
Horton  v.  Ft  Worth  Packing  &  Provision 
Co.,  76  S.  W.  211,  212,  33  Tex.  av.  App.  150. 

"Inspection"  is  something  which  can  be 
accomplished  hy  weighing  or  measuring  the 
thing  to  be  inspected  or  applying  to  it  at  once 
some  crucial  test  Kucker  v.  Sunlight  Oil  & 
Gasoline  Co.,  79  Atl.  747,  749,. 230  Pa.  528, 
Ann.  Cas.  1912A,  503. 

Whether  one  seizing  a  pick,  a  hammer, 
or  an  ax,  and  striking  a  blow  with  it  without 
even  glancing  at  the  condition  of  the  imple- 
ment, is  In  the  exercise  of  ordinary  care,  is 
a  question  of  fact  for  the  jury;  the  rule 
that  the  servant  is  not  bound  to  inspect  ma- 
chinery and  appUances  furnished  by  the 
master,  hut  may  rely  upon  the  master  to  fur- 
nish safe  tools  and  appliances,  not  applying ; 
the  word  "inspection"  meaning  a  somewhat 
careful  or  critical  examination.  Lehman  v. 
Chicago,  St  P.,  M.  &  O.  Ry.  Cp.,  122  N.  W. 
1059,  1061,  140  Wis.  497. 

The  portion  of  the  charge,  "Plaintiff  was 
not  bound  to  inspect  the  track  at  the  place  in 
question  to  ascertain  if  it  was  reasonably 
safe  to  be  used  by  him  in  the  performance  of 
his  duties  as  brakeman,"  given  after  a  por- 
Uoa,  that,  "thon^  the  track  at  the  place  was 
not  reasonably  safe,  plaintiff  assumed  the 
risk  from  such  unsafe  condition.  If  any,  of 
which  he  had  actual  knowledge,  or  would 
have  learned  by  the  exercise  of  that  ordina- 
ry circumspection  which  a  prudent  and  com- 
petent man  would  have  used  in  the  particular 
employment;  and  in  an  action  for  injury  to 
a  brakeman  by  being  struck  by  an  engine, 
while  his  foot  was  caught  in  an  unfilled 
space  between  ties  in  the  track,  on  evidence 
that  the  unfilled  spaces  directiy  causing  the 
Injury  were  covered  and  obscured  by  tall, 
thickly-growing  grass,  making  it  appear  on 
casual  inspection  that  the  spaces  were  filled, 
and  that  plaintiff  had  never  had  an  opportu- 
nity to  be  on  the  track  before,  and  did  not 
know  that  there  were  unfilled  spaces  there" — 
was  not  calculated  to  confuse  and  mislead 
the  jury;  there  being  a  difference  between 
making  a  previous  critical  examination 
which  the  word  "inspection"  means,  of  the 
track  to  ascertain  if  it  was  reasonably  safe, 
and  using  reasonable  care  and  caution,  which 
is  the  meaning  of  "ordinary  circumspection," 
to  observe  what  was  open  and  obvious,  to 
discern  whether  it  was  unsafe.  St.  Louis 
Southwestern  Ry.  Co.  of  Texas  v.  Ford,  121 
S.  W.  709,  718,  56  Tex.  av.  App.  521. 

2  WDS.&  P.2d  Seb.— 70 


The  right  of  "inspection"  is  a  common- 
law  right,  and,  unless  restricted  by  statute 
or  the  corporation's  charter,  will  not  be  de- 
nied when  sought  by  a  stockholder  for  a 
proper  purpose.  The  provision  that  all  books 
of  a  corporation  shall  at  reasonable  hours  be 
subject  to  the  inspection  of  a  stockholder  in 
Rev.  St.  1898,  §  329,  does  not  restrict  the 
common-law  right,  but  is  in  harmony  there- 
witii.  Visitorial  powers  and  the  stockhold- 
ers' right  of  inspection  are  not  one  and  the 
same  thing.  Visitation  of  corporations  is 
oorrectiy  defined  and  its  purposes  aptly  stat- 
ed as  follows:  "By  'visitat;ion  of  corpora- 
tions' is  meant  the  act  of  examining  into  its 
affairs.  The  person  authorized  to  make  such 
examinations  is  called  the  visitor.  The  pur- 
pose of  visitation  is  to  supervise,  direct,  and 
control  the  management  of  the  corporation." 
In  the  United  States,  visitoiial  power  over 
all  except  private  eleemosynary  corpora-  . 
tions,  existing  under  and  by  virtue  of  the 
laws  of  a  state,  vests  in  the  state,  and,  as  to 
those  formed  under  an  act  of  Congress,  it 
vests  in  the  general  government  and  is  ex- 
ercised through  the  medium  of  the  courts,  or 
by  visitors  appointed  for  that  purpose  by  or 
in  pursuance  of  statutes.  It  is  correctly 
stated  that  "visitors  of  corporations  have 
power  to  keep  them  within  the  legitimate 
sphere  of  their  operations,  and  to  correct  all 
abuses  of  authority,  and  to  nullify  all  ir- 
regular proceeding.  In  America  there  are 
very  few  corporations  which  have  private 
visitors,  and,  in  the  absence  of  such,  the  state 
is  the  visitor  oif  all  corporations."  The  com- 
mon-law right  of  inspection  by  the  stock- 
holder is  a  personal  privilege  arising  from 
his  ownersliip  of  stock  of  the  corporation, 
and  can  be  exercised  for  any  legitimate  pur- 
pose beneficial  to  him,  without  any  special  ap- 
pointment for  that  purpose;  but  he  cannot,  in 
its  exeidse,  as  the  state,  through  the  medium 
of  the  courts,  or  a  visitor,  may  do,  interfere 
with  or  direct  the  general  operations  of  the 
corporation.  The  difference  between  the  vis- 
itorial powers  over  corporations  and  the 
stoi^holder's  right  of  inspection  is  obvious. 
Harkness  v.  Guthrie,  75  Pac.  624,  625,  27 
Utah,  248,  107  Am.  St  Rep.  664,  1  Ann.  Cas. 
129  (quoting  Merrill,  Mandamus,  |  175). 

As  detennination  of  fitness  for  com-, 
merce 

Laws  1901,  c.  79,  providing  for  the  in- 
spection pf  horses  driven  or  transported  from 
the  state,  and  for  a  record  and  publication 
of  inspections  made,  was  passed  for  the  pro- 
tection of  the  public  against  fraud  or  crime 
in  relation  to  a  class  of  property  that  may 
easily  be  wrongfully  appropriated  and  remov- 
ed beyond  the  state  without  detection,  and 
tends  to  render  such  fraudulent  or  criminal 
practices  more  difficult  and  to  assist  in  iden- 
tifying the  owner  and  discovering  any  unlaw- 
ful act  committed  and  is  an  inspection  law; 
"inspection"  being  defined  as  the  examination 
of  certain  articles  made  by  law  subject  to 
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such  examination  so  that  they  may  be  de- 
clared fit  for  commerce;  an  examination  of 
an  article  to  determine  its  fitness  for  a  given 
purpose.  Messenger  v.  Board  of  Com'rs  of 
Converse  County,  117  Pac.  126,  132,  19  Wyo. 
309. 

As  prooeedims  ikt  law 

See  Proceeding. 

INSPECTION  AIXOWED 

A  contract  for  the  sale  of  perishable 
produce  stipulated  that  the  prices  were  f.  o. 
b.  cars.  The  bill  of  lading  contained  the  no- 
tation •'Inspection  allowed."  There  was  a 
custom  that  the  buyer  could  lnsi)ect  the 
goods  on  arrival  and,  If  not  in  good  condi- 
tion, reject  them,  which  custom  was  known 
to  the  agent  of  the  seller  making  the  sale. 
The  words  "Inspection  allowed,"  In  view  of 
such  custom,  gave  the  buyer  the  right  of  In- 
spection before  delivery,  and  he  might  refuse 
acceptance  on  the  goods  being  damaged.  Z. 
T.  Fort  Produce  Co.  v.  Dissen,  101  S.  W.  477, 
478,  45  Tex.  Civ.  App.  403. 

nrsPECTOB 

See  Competent  Inspector. 

INSPECTOR  OF  MASONRT 

Where  plaintiff  was  appointed  by  the  de- 
partment of  parks  of  a  city  as  '^inspector  of 
masonry,'*  the  very  term  implies  that  his 
services  would  be  required  only  when  there 
was  masonry  work  in  course  of  construction. 
Dunne  v.  City  of  New  York,  101  N.  Y.  Supp. 
678,  679,  116  App.  Dlv.  331. 

INSTALL 

Notwithstanding  Civ.  Code,  {§  1645,  1654, 
1656;  providing  that  technical  words  in  con- 
tracts must  be  Interpreted  as  understood  by 
persons  in  the  business  to  which  they  relate, 
and  that  in  cases  of  uncertainty  a  contract 
muat  be  interpreted  most  strongly  against 
the  party  causing  the  uncertainty  to  exist, 
and  that  all  things  necessary  to  carry  a  con- 
tract  into  effect  are  implied  therefrom,  a 
lease,  which  required  the  lessee  to  '^install  a 
sidewalk  elevator  from  the  basement  to  the 
sidewalk"  in  front  of  the  premises,  does  not 
require  the  lessor  to  prepare  the  premises  for 
■  the  Installation  of  the  elevator ;  but  the  les- 
see must  provide  a  suitable  lift  with  the 
usual  accessories  connecting  the  basement 
with  the  sidewalk;  the  word  "install"  mean- 
ing to  set  up  or  fix  in  position  for  use  or 
service.  Metzler  v.  Thye,  124  Pac.  721,  722, 
163  Cal.  95. 

INSTALLMENT 

See  Payable  in  Equal  Annual  Install- 
ments. 

The  word  "installment,"  as  used  in  a 
contract  wherein  plaintiff  granted  to  defend- 
ant the  sole  right  to  sell  moving  picture  ma- 


chines, defendant  agreeing  to  order  goods  to 
the  amount  of  $12,850  on  the  execution  of 
the  agreement,  and  to  pay  the  price  therefor 
one-half  within  10  days  after  the  delivery  of 
each  Installment  and  the  balance  within  60 
days  after  such  delivery,  referred  to  actual 
deliveries,  and  defendant  could  not  contend 
that  the  contract  was  an  entirety,  and  that 
the  first  installment  was  the  |12,850  worth 
of  goods,  and  that  plaintiff  was  therefore 
precluded  from  recovering  the  price  of  goods 
delivered  until  it  had  delivered  goods  to  the 
amount  of  $12,850.  Ikonograph  v.  John 
Newton  Porter  Co.,  113  N.  Y.  Supp.  537,  539. 

An  assessment  payable  in  one  paym^it  Lb 
within  Local  Improvement  Act  1897,  p.  135,  f 
99,  as  amended  by  Laws  1901,  p.  118,  provid- 
ing that  when  an  "installment"  of  an  assess- 
ment confirmed  under  prior  acts  shall  ma- 
ture, proceedings  to  return  delinquent  and 
collect  it  shall  conform  to  the  provisions  of 
such  act  Cummlngs  v.  People  ex  rel.  Han- 
berg,  72  N.  E.  1094,  1097.  213  IlL  443. 

"Installments"  is  defined  by  the  Century 
IMctlonary  to  be  "partial  payments  on  ac- 
count of  a  debt  due."  Campbell  v.  American 
Alkali  Co.,  125  Fed.  207,  209,  61  C.  C.  A.  317 
(quoting  Cent  Diet). 

Where  the  bond  of  a  borrowing  stock- 
holder, in  a  building  and  loan  association, 
provided  that  on  final  settlement  with  the 
association  it  is  to  retain,  as  an  'Installment 
on  said  stock  and  interest,"  no  greater  sum 
than  that  actually  advanced,  with  interest 
thereon  at  the  rate  of  8  per  cent  per  annum, 
the  words  "installment  on  said  stock  and  in- 
terest" exclude  the  payments  on  account  of 
premium;  that  is,  whatever  payments  may 
be  made  by  the  defendant,  either  during  the 
currency  of  the  contract  or  at  its  termination 
on  final  settlement,  the  association  cannot 
retain  a  greater  sum  than  the  amount  of  the 
debt,  with  8  per  cent  annual  interest  to  that 
date.  If  more  money  than  that  is  paid,  the 
surplus  may  be  returned,  and,  if  that  amount 
is  paid  on  final  settlement,  the  bond  must  be 
canceled  and  the  mortgage  satisfied.  Alex- 
ander V.  Southern  Home  Bldg.  &  Loan  Ass'n, 
120  Fed.  963,  966. 

Rev.  St  1909,  |  3389,  which  directs,  after 
providing  for  the  making  of  loans  by  build- 
ing and  loan  companies  by  competitive  bid- 
ding for  premiums,  that  the  by-laws  of  the 
company  may  dispense  with  bids  and  pro- 
vide for  the  making  of  loans  to  members  at 
such  a  rate  of  Interest  and  premium  as  may 
be  provided  In  the  by-law,  "such  premium  to 
be  paid  In  gross  installments."  Section  3399 
provides  that  premiums  shall  consist  of  a 
percentage  of  the  amount  loaned.  Held  that, 
as  "installment''  means  a  part  of  a  greater 
amount  and  is  a  word  only  fitly  used  in  con- 
nection with  an  ascertained  amount,  espedal- 
ly  when  qualified  by  "gross,"  and  as  **lnter- 
est"  is  a  certain  rate  per  cent  of  the  sum 
loaned  for  the  time  the  money  is  detained 
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by  the  borrower,  while  a  "bonus"  or  **pre- 
mlum"  is  a  definite  snm  agreed  upon  which 
Is  paid  In  addition  to  Interest,  either  In  ad- 
vance or  by  installments,  the  statute  means 
that  the  premium  referred  to  should  be  in 
grossy  payable  In  Installments,  and  It  does 
not  therefore  authorize  the  charging  of  a 
rate  per  cent  for  the  uncertain  period  for 
which  the  money  may  be  kept,  so  that,  though 
such  a  charge  be  called  a  "bonus"  in  by-law 
authorizing  it,  it  is  without  statutory  au- 
thority. Holmes  v.  Royal  Loan  Ass'n,  150 
S.  W.  lUl,  1113,  166  Mo.  App.  719. 

Atiessmeiit  and  call  synonymoui 

The  word  ''assessment"  and  the  words 
"call"  or  "installments"  are  used  inter- 
changeably in  the  statute;  yet,  strictly  speak- 
ing, the  word  "assessment"  means  a  demand 
upon  stockholders  for  payments  above  the 
par  value  of  their  stock  to  meet  the  money 
demands  of  creditors  of  the  corporation, 
while  the  word  "call,"  or  "installments" 
means  the  action  of  the  board  of  directors 
of  the  corporation  demanding  the  payment  of 
all  or  a  portion  of  unpaid  subscriptions.  The 
word  "assessments,"  as  used  in  Rev.  Codes, 
§  2769,  granting  power  to  a  corporation  to 
admit  stockholders  or  members,  and  to  sell 
the  stock  or  shares  for  the  payment  of  as- 
sessments or  installments,  Is  distinguished 
from  **calls"  or  **installments,"  and  means 
assessments  upon  full-paid  stock,  as  distin- 
guished from  calls  or  Installments  for  por- 
tions of  unpaid  subscriptions.  Wall  v.  Basin 
Mining  Co.,  lOl  Pac.  733,  r36,  16  Idaho,  313, 
22  L.  R.  A  (N.  S.)  1013. 

Jsotat  distinsnlslied 

Where  the  note  of  a  borrowing  member 
of  a  building  and  loan  association  contained 
the  words  "monthly  Installments  on  said 
share,"  but  no  reference  indicated  an  agree- 
ment to  apply  such  Installments  on  the  mem- 
ber's loan,  and  the  deed  to  secure  the  loan 
was  conditioned  on  the  payment  of  the  "loan" 
and  of  "Installments  on  certain  shares,"  re- 
ferring to  the  principal  debt  covered  by  the 
note  both  as  a  **loan  upon  18  membership 
shares,"  the  terms  'loan"  and  "installments" 
were  not  used  synonymously.  Cooper  v. 
Newton,  160  Fed.  190,  191. 

INSTALLMENT  PREMniM  PLAN 

The  method  employed  by  a  building  as- 
sociation in  taking  the  premium  and  deter- 
mining the  amount  is  called  the  "installment 
premium  plan,"  where  the  borrower  agrees 
to  pay  periodically  a  sum  or  percentage  in 
addition  to  the  interest  and  the  dues  on  his 
stock.  Fidelity  Sav.  Ass'n  v.  Bank  of  Com- 
f  merce,  75  Pac.  448,  456,  12  Wyo.  315. 

INSTANCE 

See  In  the  First  InstancOi 


INSTANT 

INSTANTANEOUS 

"Instantaneous"  means  done  or  occur- 
ing  in  an  Instant,  or  without  any  percepti- 
ble duration  of  time.  Perkins  v.  Oxford  Pa- 
per Co.,  71  Atl.  476,  479,  104  Me.  109. 

INSTANTANEOUS  DEATH 

Where  decedent  was  dead  when  taken 
from  beneath  the  car  which  struck  him, 
though  he  lived  some  15  minutes  after  being 
struck,  death  was  "Instantaneous,"  so  as  to 
constitute  a  cause  of  action  under  the  so- 
called  "death  act"  (Comp.  Laws  §  10,427), 
rather  than  under  the  survival  act  (Comp. 
Laws,  i  10,117).  West  v.  Detroit  United  Ry., 
123  N.  W.  1101,  1102,  159  Mich.  269. 

INSTANTANEOUS    SEISIN 

'The  rule  (as  to  'instantaneous  seisin'), 
as  it  appears  in  the  older  authorities,  is 
chiefly  applied  in  cases  where  dower  is 
sought  .  It  is  thus  stated  by  Blackstone: 
*The  seisin  of  the  husband  for  a  transitory 
Instant  only  when  the  same  act  which  gives 
him  the  estate  conveys  it  also  out  of  him 
again  (as  where  by  a  fine  land' is  granted  to 
a  man,  and  he  immediately  renders  it  back 
by  the  same  fine);  such  a  seisin  will  not  en- 
title the  wife  to  dower,  for  the  land  was 
merely  in  transitu  and  never  rested  In  the 
husband,  the  grant  and  render  being  one 
continued  act  But,  if  the  land  abides  in 
him  but  for  a  single  moment,  it  seems  that 
the  Mdfe  shall  be  endowed  thereof.'  2  Bl. 
Ckjmm.  132.  There  is  much  in  this  word 
'abides.*  A  well-known  English  writer  seems 
to  have  caught  its  meaning  when  he  says  it 
means  when  the  husband  holds  the  estate 
for  an  instant  beneficially  for  his  own  use.'' 
Libbey  v.  Tidden,  78  N.  E.  313,  316,  192  Mass. 
175,  7  Ann.  Cas.  617  (citing  Prest  Est  tit 
"Dower,"  as  cited  in  Bac.  Abr.  "Dower,"  c. 
2,  in  notes). 

INSTANTLT 

"Instantly"  in  its  legal  sense  means 
forthwith,  or  at  once,  and  as  used  in  Prac- 
tice Act,  1874  (Revision  1877,  p.  886)  |  242, 
means  within  a  reasonable  time.  In  its  log- 
ical or  colloquial  sense  it  means  at  the  same 
time;  simultaneously;  or  immediately  aft- 
er; without  any  intervening  time.  State  v. 
Mangaiio,  72  Ati.  366,  368,  77  N.  J.  Law,  644. 

"Instantly"  implies  without  any  inters 
vention  of  time,  allows  not  a  particle  of  de- 
lay, and  makes  an  Interval  too  small  to  be 
appreciated.  Antonian  v.  Southern  Pac.  Co., 
100  Pac.  877,  884,  9  Cal.  App.  718. 

Inunediate  synonyinous 

In  a  contract  to  indemnify  a  person,  in 
case  of  accident,  for  Injury  sustained  by 
violent  means,  which  shall,  **lndependently 
of  all  other  causes,  immediately,  wholly  and 
continuously  prevent  him  from  the  prosecu- 
tion of  any  and  every  kind  of  business  per- 
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taining  to  his  occupaUon,**  the  word  'Imme* 
diately"  is  not  synonymous  with  "Instantly," 
"at  once,"  and  •*wlthout  delay."  A  dIsablUty 
is  immediate,  within  the  meaning  of  such 
contracts,  when  it  follows  directly  from  an 
accidental  hurt,  within  such  time  as  the  pro- 
cesses of  nature  consume  in  bringing  the 
person  affected  into  a  state  of  total  incapac- 
ity to  prosecute  every  kind  of  business  per* 
taining  to  his  occupation.  Order  of  United 
Commercial  Travelers  of  America  y.  Barnes, 
80  Pac  1020,  1023,  1024,  72  Kan.  293»  7  Ann 
Gas.  809. 

INSTITUTE 

The  word  ''Institute,"  as  used  In  Code 
Civ.  Proc.  f  26,  authorizing  a  proceeding  to 
be  continued  by  a  judge  of  the  same  court 
with  like  effect  as  if  it  had  been  'instituted" 
before  the  judge  who  last  hears  the  same, 
means  to  originate,  to  establish,  to  set  on 
foot.  Bridges  v.  Kopi)elman,  117  N.  Y.  Supp. 
306,  312,  63  Misc.  Rep.  27. 

A  proceeding  by  certiorari  to  review  the 
dismissal  of  a  patrolman  is  Instituted  when 
the  petition  is- presented  to  the  court,  and  not 
when  the  writ  is  served,  under  Greater  New 
York  Charter  Laws  1901,  p.  129,  c.  466,  §  302. 
providing  that  such  proceedings  shall  be  in- 
stituted within  four  months  after  the  deci- 
sion sought  to  be  reviewed.  People  ex  rel. 
Syperrek  v.  McAdoo,  110  N.  Y.  Supp.  140, 141, 
125  App.  Div.  673. 

Maintain  distinsidslied 

While  it  would  be  possible,  under  cer^ 
tain  circumstances,  to  construe  the  phrase 
"maintenance  of  an  action"  as  including  all 
steps  from  the  making  of  the  writ  to  the  re- 
covery of  final  judgment,  in  its  ordinary  sig- 
nificance "maintain"  carries  a  different 
meaning  from  "institute"  or  "begin";  and 
under  St  1903,  p.  444,  C  437,  |  60,  providing 
that  "no  action  shall  be  'maintained' "  by  a 
foreign  corporation  so  long  as  it  fails  to  com- 
ply with  the  law,  when  considered  in  con- 
nection with  other  provisions  of  the  act  im- 
posing penalties  on  officers  and  corporations 
for  falling  to  comply  with  the  law,  and  pro- 
viding that  a  failure  to  comply  shall  not 
affect  the  validity  of  contracts  made  by  such 
corporations,  an  action  by  a  foreign  corpora- 
tion must  be  stayed  during  the  period  of  its 
noncompliance  with  the  law,  on  noncompli- 
ance being  properly  pleaded  in  abatement, 
the  word  "maintain"  carrying  a  different 
meaning  from  "institute"  or  "begin,' ^  and 
implying  that  an  action  has  been  begun  be- 
fore it  can  be  maintained.  National  Fer- 
tilizer Co.  V.  Fall  River  Five  Cents  Sav. 
Bank,  82  N.  B.  671,  672,  196  Mass.  458,  14 
L.  R.  A«  (N.  S.)  561,  13  Ann.  Cas.  610. 

To  "commence"  is  to  "Institute,"  and, 
where  a  statute  authorized  the  householder 
to  'institute"  an  action  for  breach  of  any 
condition  of,  the  bond  of  a  school  district 


treasurer,  he  was  also  authorized  to  maintain 
it  to  adjudication.  School  Dist  No.  9,  King- 
man County  V,  Brand,  81  Paa  473,  474,  71 
Kan.  728. 

INSTITUTION 

See  Banking  Institution;  Charitable  In- 
stitution; Educational  Institution; 
Private  Institution;  Public  Institu- 
tion; Religious  Institution;  Sdentlflc 
Institution;   State  Institution. 

Mercantile  institution,  see  Mercantile. 

"The  word  'educational'  does  not  neces- 
sarily describe  a  public  or  charitable  insti- 
tution. •  •  •  An  'institution'  is  an  estab- 
lished or  organized  society  or  corporation. 
It  may  be  private  in  its  character,  designed 
for  profit  to  those  composing  the  organiza- 
tion, or  public  and  charitable  in  its  purposes. 
An  institution  is  a  mere  organism  for  the  ac< 
complishment  of  an  object,  and  the  existence 
of  such  organism  cannot,  in  the  nature  of 
things  make  such  object  definite.  The  use  of 
the  word  'Institution'  does  not  point  to  a  pub- 
lic, as  distinguished  from  a  private,  organi- 
zation. •  •  ♦  "  In  re  Sutro's  Estate,  102 
Pac.  920,  922,  155  Cal.  727  (quoting  and 
adopting  definition  in  Re  Shuttuck's  Will,  86 
N.  E.  445,  193  N.  Y.  446). 

In  a  will  giving  property  to  the  trustees 
of  a  university  for  the  purpose  of  female 
education  of  high  grade  under  the  manage- 
ment of  such  trustees,  the  said  institution  to 
be  made  a  part  of  the  university  or  kept  in- 
dependent, the  use  of  the  word  "institution" 
did  not  require  the  creation  of  a  separate 
corporation,  and  the  gift  was  absolutely  to 
the  university  and  not  to  the  trustees  in 
trust.  Morgan  v.  Durand,  101  N.  Y.  Supp. 
1002,  1003,  51  Misc.  Rep.  523. 

Gen.  St  1002,  |  1368,  provides  that  ev- 
ery person,  who  being  a  trustee  or  officer  of 
an  institution  receiving  state  aid,  shall  fur- 
nish supplies  or  be  Interested  in  any  contract 
for  furnishing  supplies  to  such  institution, 
unless  he  be  the  lowest  bidder  for  such  sup- 
plies or  contract  after  open  competition, 
shall  be  fined  ^50.  Held,  that  the  term  "in- 
stitution," as  so  used,  did  not  embrace  such 
municipal  districts  or  corporations  composed 
of  the  inhabitants  of  certain  territory  as 
a  school  district;  and  hence  a  member  of  a 
school  district  committee  did  not  ylolate  such 
act  by  selling  coal  to  the  district  without 
submitting  to  competition.  Hassett  v.  Car- 
roU,  81  Aa  1013,  1018,  85  Conn.  23,  Ann. 
Cas.  1918A,  833. 

Laws  1903,  p.  81,  c  79,  §  2,  relating  to 
bank  inspection,  provides  that  where  refer- 
ence is  made  to  banks,  bankers  or  banking 
in  the  act,  the  same  shall  be  construed  as 
appljring  to  any  corporation,  association,  firm, 
or  individual  engaged  in  such  business;  and 
section  26  (page  88)-  declares  that  every  o^- 
cer,  fluent,  or  clerk  of  any  banking  institu- 
tion V  i  thin  the  title,  who  subscribes  or  makes 
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any  false  statement,  or  enters  or  sobscribes 
'  or  exhibits  any  false  paper,  etc.,  shall  be 
subject  to  impiisomnent,  etc.  Held,  that  the 
term  "institntion"  as  so  used.  Included  a  pri- 
vate banker,  and  hence  the  section  was  not 
unconstitutional,  as  conferring  a  special  priv- 
ilege, on  private  bankers.  State  v.  Stuble, 
104  N.  W.  465,  466,  19  S.  D.  646. 

In  Const  art.  7,  §  1,  which  provides  that 
institutions  for  the  benefit  of  the  insane, 
blind,  and  deaf  and  dumb  will  always  be 
fostered  and  supported  by  the  state,  the  word 
"institution",  had  a  popular,  if  not  a  legal, 
signification,  and  did  not  authorize  an  act  pro- 
viding that  all  male  blind  persons  over  the 
age  of  21  years  and  all  female  blind  persons 
over  the  age  of  18  years,  who  have  been  resi- 
dents of  the  state  for  five  years  and  of  the 
county  for  one  year^  and  have  no  property, 
shall  be  entitled  to  a  certain  sum  per  capita 
quarterly  from  the  county  treasury.  Auditor 
of  Lucas  County  v.  State  ex  rel.  Boyles,  78 
N.  E.  955,  956,  75  Ohio  St.  114,  7  L.  R.  A. 
(N.  S.)  1196. 

Testator  gave  his  residuary  estate,  on 
the  death  of  his  wife  and  son  without  de- 
scendants, to  the  trustees  of  a  certain  uni- 
versity ;  the  'Institution"  to  be  made  a  part 
of  the  university,  or  kept  independent,  sub- 
ject to  the  control  of  the  trustees,  and  pro- 
vided that  on  the  trustees'  acceptance  the 
executors  should  pay  over  the  same  to  the 
trustees,  to  be  held  as  a  perpetual  fund,  the 
income  to  be  devoted  to  the  objects  named. 
He  also  gave  his  son  certain  personalty  for 
life,  and  after  his  death  "to  the  institution 
named  herein  should  the  trustees  of  the  uni- 
versity accept  the  trust  hereby  created." 
The  charter  of  the  university,  adopted  be- 
fore the  execution  of  the  will,  provided  that 
the  trustees  and  their  successors  should  be 
a  body  corporate  and  politic,  by  the  name  of, 
etc.  Held,  an  absolute  gift  to  the  universi- 
ty, taking  effect  in  possession  on  the  death 
of  the  wif^  and  son  without  descendants; 
the  word  '^institution"  meaning  not  more 
than  a  department  or  college,  and  the  di- 
rection that  the  income  of  the  fund  should 
be  applied  to  the  purposes  named  not  creat- 
ing a  trust.  In  re  Durand,  87  N.  B.  677, 
678,  194  N.  Y.  477. 

Laws  1893,  p.  1748,  c.  701, 1  1,  as  amend- 
ed by  Laws  1901,  p.  751,  c.  291,  provides  that 
no  gift  for  religious,  educational,  charitable, 
or  benevolent  uses,  which  shall  in  other  re- 
spects be  valid  under  the  laws  of  this  state, 
shall  be  deemed  invalid  on  account  of  indefl- 
niteness  or  uncertainty  of  the  beneficiaries; 
but  the  title  to  the  subject-matter  of  the  gift 
shall  vest  in  the  trustee  named  in  the  instru- 
ment, and,  if  no  trustee  is  named,  the  same 
shall  vest  in  the  Supreme  Court,  Section  2 
provides  that  the  Supreme  Court  shall  have 
control  over  the  gifts  provided  for  by  sec- 
tion 1,  and  that  the  Attorney  General  shall 
represent  the  beneficiaries  and  enforce  the 


trust  by  proper  proceedings.  A  will  devised 
the  residue  of  testator's  estate  to  his  execu- 
tor in  trust  to  collect  the  rents  and  profits 
thereof  and  to  pay  the  same  annually  to  "re- 
ligious, educational  or  eleemosynary  institu- 
tions" as  in  his  Judgment  shall  seem  advisa- 
ble, not  more  than  $500  to  any  one  Institution 
in  any  one  year.  Held:  That  the  statute  ap- 
plies to  public  and  not  private  charitable 
gifts,  and  has  reference  to  indefiniteness  of 
beneficiaries,  but  not  of  the  purposes  for 
which  the  gift  is  made;  that  while  the  words, 
"religious"  and  "eleemosynary,"  when  used 
to  designate  institutions,  may  necessarily  im- 
ply that  the  institutions  are  engaged  In  pub- 
lic and  not  private  charitable  work,  the 
words  "educational"  and  "institutions"  have 
a  broad  significance,  and  may  refer  as  well 
to  private  as  to  public  organizations  or  char- 
ities ;  and  that,  since'  the  terms  used  are  In 
the  disjunctive,  the  invalidity  of  the  provi- 
sion as  to  educational  institutions  renders 
the  entire  gift  invalid.  In  re  Shattuck's 
WUl,  86  N.  B.  455,  456,  193  N.  X.  446. 

As  tlie  bulldiags  or  property 

The  word  "institution,"  as  used, in  Const, 
art  9,  §  3,  exempting  from  taxation  "insti- 
tutions of  purely  public  charity,"  compre- 
hends not  only  a  building  and  the  ground 
covered  by  It,  but  adjacent  ground  which  is 
reasonably  necessary  or  proper  for  the  pur- 
poses and  object  in  view,  and  which  is  used 
directly  for  the  promotion  and  accomplish- 
ment of  the  same.  State  v.  St  Barnabas 
Hospital,  104  N.  W.  551,  552,  95  Blinn.  489. 

Corporation  or  person 

A  Catholic  bishop  is  not  an  'Institution," 
within  Code  1878,  |  1101,  which  provides 
that  no  person  leaving  a  wife,  child,  or  par- 
ent shall  devise  or  bequeath  to  such  institu- 
tion or  corporation  more  than  one-fourth  of 
his  estate  after  payment  of  his  debts.  The 
word  "institution"  manifestly  has  reference 
to  an  association  similar  to  a  corporation 
and  not  to  an  individual  in  ;trust  for  charita-. 
ble  uses.  While  a  bishop  is  for  some  pur- 
poses designated  a  corporation,  he  is  none  the 
less  an  individual,  and  as  such  may  act  as  a 
trustee  for  any  legal  purpose.  Rine  v.  Wag- 
ner, 113  N.  W.  471,  473,  135  Iowa,  626. 

Property  owned  by  a  private  individual 
and  used  by  him  directly  and  exclusively  for 
educational  purposes  is  exempt  from  taxa- 
tion, under  Code  1906,  |  4251,  par.  "d,"  as 
property  belonging  to  a  college  or  'Institution 
for  the  education  of  youth";  the  statute 
making  no  distinction  between  natural  and 
artificial  perscms.  City  of  Jackson  v.  Pres- 
ton, 47  South.  547,  549,  93  Miss.  366,  21  L. 
R.  A.  (N.  S.)  164. 

INSTITUTION   IN  THE  STATE 

The  words  "institutlcms  in  this  state," 
as  used  in  Rev.  St  S  2731 — 1,  Imposing  a  col- 
lateral inheritance  tax,  but  declaring  that  the 
provisions  of  the  act  sball  not  apply  to  prop- 
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erty  transmitted  to  'Institutions  in  this  state 
for  purposes  of  purely  public  charity  or  oth- 
er exclusively  public  purposes,"  do  not  in- 
clude boards  and  societies,  and  auxiliaries 
thereto,  which  are  incorporated  and  organiz- 
ed under  the  laws  of  other  states  for  pur- 
poses of  purely  public  charity  or  other  ex- 
clusively public  purposes.  Humphreys  v. 
State,  70  N.  E.  957,  959,  70  Ohio  St.  67,  65 
L.  R.  A.  776,  101  Am.  St.  Rep.  888,  1  Ann. 
Cas.  233. 

INSTITUTIOK  OF  EDUCATION  ' 

See  Educational  Institution. 

INSTITUTION  OF  I<£ARNINO 

Where  a  private  school,  not  conducted 
for  profit,  affords  a  course  of  study  and  op- 
portunity for  a  higher,  education  than  that 
provided  by  the  public  schools,  and  classes 
in  fact  pursue  the  studies  provided  by  the 
higher  course,  the  fact  that  the  majority  of 
th^  pupils  do  not  avail  themselves  of  the  op- 
portunity for  studying  the  higher  branches 
does  not  deprive  Uie  school  of  its  right  to 
exemption  from  taxation  as  an  *  Institution  of 
learning.'^  People  ex  rel.  Thompson  v.  St 
Francis  Xavier  Female  Academy,  84  N.  £.  65, 
56,  233  111.  26. 

INSTITUTION    OF    PUBLIC    CHABITT 

See  Public  Charity ;  Purely  Public  Char- 
ity. 

INSTRUCT 

See  Misinstruct. 

Where  a  town  voted  not  to  "instruct" 
its  board  of  county  commissioners  to.  buy  cer- 
tain land,  the  word  did  not  preclude  the  com* 
missioners  from  buying  the  land  under  St. 
1886,  c.  240,  §  10,  giving  commissioners  pow- 
er to  buy  lands  subject  to  such  instructiond 
as  the  town  might  impose  by  its  vote.  In- 
habitants of  Stoughton  V.  Paul,  53  N.  E.  272, 
273,  173  Mass.  148. 

INSTRUCTION 

See  Private  Instruction;  Sectarian  In- 
struction. 

The  giving  of  a  signal,  though  by  the 
mechanical  act  of  pressing  a  button,  is  an 
"instruction,"  within  employer's  liability  act 
(Code  1907,  |  3910  [4]),  declaring  the  master 
liable  for  injury  to  an  employ^,  caused  by  the 
act  of  another  person  in  the  service  of  the 
master,  done  in  obedience  to  particular  in- 
structions given  by  a  person  delegated  with 
the  authority  of  the  master  in  that  respect. 
Tennessee  Coal,  Iron  &  R.  Co.  v.  Cottrell, 
55  South.  791,  792,  172  Ala.  538. 

In.  practioe 

See  General  Instruction;  Sufficient  In- 
struction; Written  Charge  or  Instruc- 
tion. 

See,  also,  Charge. 


"Instructions"  are  directions  in  refer- 
ence to  the  law  of  the  case,  enabling  the  Ju- 
ry to  better  understand  their  duty,  and  to 
prevent  them  from  arriving  at  erroneous  and 
wrong  conclusions.  Butler  v.  Gill,  127  Pac. 
439,  440,  34  Okl.  814. 

"An  'instruction'  is  an  exposition  of  the 
principles  of  law  applicable  to  a  case,  or  to 
some  branch  or  phase  of  a  case,  which  the 
jury  are  bound  to  apply  in  order  to  render 
the  verdict  establishing  the  rights  of  the  par- 
ties In  accordance  with  the  facts  proved." 
Wickham  v.  People,  93  Pac.  478,  479,  41  Colo 
345. 

••Instructions"  are  directions  in  refer- 
ence to  the  law  of  the  case,  enabling  the  ju- 
ry to  better  understand  their  duty,  and  pre- 
vent them  from  arriving  at  erroneous  and 
wrong  conclusions.  Leavitt  v.  Deichmann, 
120  Pac.  983,  985,  30  Okl.  423. 

The  object  of  "instructions"  is  to  en- 
lighten the  niluds  of  the  jury  with  reference 
to  the  evidence  which  has  just  been  detailed 
to  them  so  that  they  may  intelligently  ar- 
rive at  a  verdict  in  accordance  with  the 
proof.  Stout  V.  Commonwealth,  94  S.  W. 
15,  16,  123  Ky.  184,  13  Ann.  Cas.  547. 

An  oral  statement  to  the  jury  relative  to 
the  district  attorney  electing  to  stand  on  the 
first  of  two  acts  as  to  which  testimony  has 
been  given,  and  cautioning  the  jury  that  the 
evidence  as  to  the  other  act  may  not  be  con- 
sidered as  establishing  an  offense  but  only 
to  corroborate  or  explain  other  evidence 
made  at  the  request  of  the  district  attorney, 
is  not  an  instruction,  within  section  1468a. 
3  Mills'  Ann.  Statutes  of  Colorado,  requiring 
that  "instructions"  shall  be  reduced  to  writ- 
ing. Irving  V.  People,  95  Pac.  940,  941,  43 
Colo.  260. 

A  colloquy  occurring  between  counsel 
and  the  judge  in  the  presence  of  the  jury, 
after  the  close  of  the  evidence,  with  respect 
to  allowing  writings  to  go  to  the  jury,  during 
which  defendant  stated  that  he  wished  the 
jury  Instructed  that  the  writings  did  not 
constitute  all  the  contract,  to  which  the  court 
replied,  "Certainly,  this  writing  is  not  the 
complete  contract;  the  jury  will  so  under- 
stand it,"  followed  by  the  statement  of  de- 
fendant that  he  would  ask  the  court  to 
charge  as  to  the  implied  provision  that  work 
done  under  the  contract  "must  be  done  in 
good  workmanlike  manner,"  to  which  the 
court  replied,  "The  jury  will  so  understand 
it,"  are  not  "instructions"  to  the  jury  as  to 
the  law  which  must  govern  them  In  passing 
on  the  facts.  Simons  v.  Haberkom,  102  N. 
W.  659,  660,  139  Mich.  130. 

Statements  by  the  court  to  the  jury  with 
reference  to  the  form  or  character  of  their 
verdict,  which  do  not  contain  instructions 
or  directions  upon  some  question  of  law  In- 
volved, do  not  come  within  Wilson's  Rev, 
&  Ann.  St.  1903,  f  5484,  subsea  6,  requiring 
Instructions  to  be  reduced  to  writing,  unless 
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waived   by  both  parties.    Sturgls  y.  State, 
102  Pac.  57,  73,  2  Okl.  Cr.  362. 

Admonitions  made  by  the  court  during 
the  progress  of  the  trial  are  not  instructions 
within  Cr.  Code  Prac.  §  226,  requiring  in- 
structions to  be  in  writing;  the  instructions 
referring  to  those  given  at  the  close  of  the 
evidence  and  before  the  submission  of  the 
case  to  the  Jury.  Wendling  v.  Common- 
wealth, 137  S.  W.  205,  210,  143  Ky.  587. 

Bemarks  made  by  a  Judge  to  counsel 
during  the  progress  of  the  trial  are  not  "in- 
structions" to  the  Jury;  and,  where  the  re- 
marks by  the  Judge  during  the  progress  of 
the  trial  are  not  calculated  to  mislead  the 
Jury  or  prejudice  the  party  complaining,  they* 
are  not  ground  for  reversal.  City  of  Guth- 
rie V.  Carey,  81  Pac.  431,  432,  15  Okl.  276. 

Oral  statements  by  the  court  to  the  Jury 
as  to  the  form  of  their  verdict,  which  do 
not  contain  directions  or  instructions  on 
questions  of  law,  or  comment  on  the  evidence, 
are  not  within  the  statute  requiring  instruc- 
tions to  be  reduced  to  writing  unless  waived 
by  the  defendant.  Douglas  v.  Territory,  98 
Pac.  1023,  1024,  1  Okl.  Cr.  583. 

Antliority  synonyiiioni 

The  word  "authority,"  as  used  In  the 
rule  that  a  master  is  only  responsible  for  the 
acts  of  a  servant  within  the  scope  of  his  au- 
thority, is  not  synonymous  with  "instruc- 
tions," but  often  has  a  broader  meaning. 
Weatherford,  M.  W.  &  N.  W.  Ry.  Co.  v. 
Crutcher  (Tex.)  141  S.  W.  137,  142. 

INSTRUMENT 

See  Blunt  Instriunent;  Musical  Instru- 
ment; Perfect  Instrument;  Profes- 
sional Instrument. 

The  word  "instrument"'  in  the  statute 
punishing  the  disfiguring  of  the  person  of 
another  "by  means  of  a  knife  or  other  in- 
strument" Includes  any  means  by  which  one 
may  disfigure,  and  carbolic  acid  maliciously 
thrown  into  the  face  of  another  is  an  instru- 
ment within  the  statute;  the  word  "instru- 
ment" being  defined  as  that  which  is  made 
a  means  or  cause  to  serve  a  purpose.  Lee  v. 
State  (Tex.)  148  S.  W.  567,  40  L.  R.  A.  (N.  S.) 
1132. 

A  rock  is  an  Instrument,  within  an  In- 
dictment diarging  a  murder  by  striking  with 
an  Instrument  to  the  grand  Jury  unknown. 
Williams  v.  State,  40  South.  405,  407,  144  Ala. 
14. 

The  words  **instruments"  and  "imple- 
ments," in  the  exemption  law,  were  meant 
to  describe  the  same  species  of  property  and 
should  be  regarded  as  of  Identical  Import. 
A  bowling  alley  is  not  exempt  from  seizure 
and  sale  on  execution  as  the  tools  or  **i|p- 
plements"  of  the  keeper's  trade  or  business. 
Williams  v.  Vincent,  79  Pac.  121, 122,  70  Kan. 
595,  68  L.  R.  A.  634,  109  Am.  St.  Rep.  469. 


IN  STRUMEHT  (A  Writing) 

See  Executory  Instrument;  Inchoate  In- 
strument; Negotiable  Instrument; 
Original  Instrument;  Sealed  Instru- 
ment; Written  Instrument. 

Whether  instrument  is  subject  to  for- 
gei'y,  see  Forgery. 

A  copy  of  a  water  appropriation  notice  re- 
quired to  be  recorded  by  Civ.  Code,  §  1415, 
was  not  an  "instrument,"  within  section 
1161,  providing  that  before  an  '^instrument" 
can  be  recorded,  unless  It  belongs  to  certain 
excepted  classes  not  Including  such  notice, 
it  must  be  acknowledged.  De  Wolfskin  v. 
Smith,  89  Pac.  1001,  10p4,  5  Cal.  App.  175. 

An  attachment  is  not  an  'Instrument," 
within  the  meaning  of  Civ.  Code,  §  1107, 
making  a  grant  conclusive  against  the  gran- 
tor and  all  subsequently  claiming  under  him 
except  a  purchaser  or  Incumbrancer,  who  in 
good  faith  and  for  value  acquired  a  title  or 
lien  by  an  instrument  that  is  first  duly  re- 
corded, so  that  one  taking  under  an  unre- 
corded deed  held  by  a  title  superior  to  the 
right  of  one  claiming  under  a  subsequent  at- 
tachment and  Judgment  against  the  grantor. 
Wolfe  V.  Langford,  112  Pac.  203,  204,  14  Cal. 
App.  359. 

A  Judgment  is  not  an  'Instrument"  with- 
in the  meaning  of  Civ.  Code,  §  1107,  making 
a  grant  conclusive  against  the  grantor  and 
all  subsequently  claiming  under  him  except 
a  purchaser  or  incumbrancer  who  in  good 
faith  and  for  value  acquired  a  title  or  lien 
by  an  instrument  that  is  duly  recorded  so 
that  one  taking  under  an  unrecorded  deed 
held  by  a  title  superior  to  the  right  of 
one  claiming  under  a  subsequent  Judgment 
against  the  grantor.  Wolfe  v.  Langford,  112 
Pac.  203,  204,  14  Cal.  App.  359. 

Where  a  contract  of  insurance  demanded 
proof  by  affidavit  with  proper  seal  of  death 
of  insured,  an  Indictment  for  passing  a  forg- 
ed proof  of  death,  which  set  out  an  affidavit 
without  a  seal,  did  not  allege  an  instrument 
which  was  the  subject  of  forgery  within 
Pen.  Code  1895,  art  537,  requiring  that  the 
alleged  forged  Instrument  must  be  such  as 
would  have  affected  property  had  it  been 
true.  Bagley  v.  State,  141  S.  W.  107,  108, 
63  Tex.  Cr.  App.  606. 

An  "instrument,"  in  the  ordinary  ac- 
cepted sense,  is  a  document  or  writing.  In 
the  law  of  evidence  it  has  a  still  wider  mean- 
ing, and  includes,  not  merely  documents,  but 
witnesses  and  things,  animate  or  inanimate, 
which  may  be  presented  for  inspection. 
Bouv.  Law  Diet  (16th  Ed.)  1064.  Laws  1901. 
p.  751,  c.  291,  provides  that  the  Supreme 
Court  shall  liave  control  over  gifts  in  all 
cases  provided  for  by  section  1  of  the  act, 
and  when  it  appears  that  circumstances  shall 
have  so  changed,  since  the  execution  of  an 
instrument  containing  a  gift  or  grant  to 
religious^  charitable,  or  benevolent  purposes. 
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as  to  render  a  literal  compllanoe  wltb  tbe 
terms  ot  the  Instrument  impracticable,  the 
court  may  direct  that  such  gift  shall  be-  ad- 
ministered in  such  manner  as  will  most  ef- 
fectively accomplish  the  general  purposes 
of  the  instrument,  but  that  no  sudti  order 
shall  be  made  until  after  25  years  from  tbe 
execution  of  the  instrument  Held  that, 
where  money  was  contributed  to  the  relief 
of  the  sufferers  by  the  General  Slocum  dis- 
aster, the  word  'Instrument"  did  not  render 
the  statute  inapplicable  to  the  conditions, 
though  donors  had  given  the  funds  in  almost 
all  instances  orally  and  without  any  specific 
instructions,  and  merely  on  the  understand- 
ing that  the  contribution  should  be  applied 
to  the  relief  of  the  sufferers.  Loch  ▼.  May- 
er, 100  N.  Y.  Supp.  837,  839,  60  Misa  Rep. 
442. 

•The  word  'instrument,*  as  used  In  Civ. 
Code  Cal.  I  1217,  providing  that  an  unre- 
corded instrument  is  valid  as  between  the 
parties  thereto  and  those  who  have  notice 
thereof,  indicates  some  written  paper  or  in- 
strument signed  and  delivered  by  one  person 
to  another  transferring  the  title  or  creating 
a  lien  on  property  or  giving  a  right  to  a 
debt  or  duty."  In  re  Mcintosh,  150  Fed. 
546.  548,  80  C.  C.  A.  250  (quoting  and  adopt- 
ing definition  in  Hoag  v.  Howard,  55  Cal. 
664,  565). 

The  word  "instruments,"  in  Code  Pub. 
Gen.  Laws  1904,  art  16,  |  221,  requiring 
every  trustee  to  whom  any  estate  shall  be 
conveyed  for  the  benefit  of  creditors  or  to 
be  sold  for  any  other  purpose,  except  on  a 
contingency,  shall  file  with  the  clerk  of  the 
court,  in  which  the  deed  or  instrument  creat- 
ing the  trust  may  be  recorded,  a  bond,  does 
not  include  a  will,  and  a  testamentary  trus- 
tee, to  convey,  need  not  execute  a  bond. 
Philbln  y.  Thum,  63  AtL  671,  573,  103  Md. 
342. 

A  bill  of  lading  was  an  **in8trument  or 
writing."  within  Rev.  Laws  1906,  f§  5051, 
5060,  punishing  forgery  of  instruments  not 
negotiable,  as  well  as  negotiable  instruments. 
State  V.  Bierbauer,  126  N.  W.  406,  407,  111 
Minn.  129. 

mSTRUBCEKT  FOB  THE  PATXENT  OF 
MONET 

A  check  for  a  sum  certain,  payable  to 
the  order  of  a  payee  named,  with  the  words: 
"For  Wilkes.  This  check  may  not  be  paid 
unless  object  for  which  drawn  is  stated" — ^Is 
an  ''instrument  for  the  unconditional  payment 
of  money,"  within  Comp.  St  1910,  {  4406, 
providing  that,  in  an  action  on  an  instru- 
ment for  the  unconditional  payment  of  mon- 
ey only,  plaintiff  need  only  set  forth  a  copy 
of  the  instrument,  and  state  that  there  is 
due  to  him  on  account  thereof  from  the  ad- 
verse party  a  specified  sum  which  he  claims, 
with  interest.  Brown  v.  Cow  Creek  Sheep 
Co.  (Wyo.)  126  Pac.  886,  888. 


An  "instrument  for  the  payment  of  mon- 
ey" is  an  instrument  which  acknowledges  an 
absolute  obligation  to  pay,  not  conditional 
or  contingent;  one  the  execution  of  which, 
being  admitted,  it  would  be  Incumbent  on 
the  plaintiff,  in  an  action  to  enforce  it,  only 
to  offer  the  instrument  in  evidence  to  entitle 
him  to  a  recovery.  In  other  words,  an  in- 
strument that  admits  an  existing  debt  An- 
cient Order  of  Hibernians,  Division  No.  1,  of 
Anaconda,  v.  Sparrow,  74  Pac.  197,  199,  29 
Mont  132,  64  L.  R.  A.  128,  101  Am.  St.  Rep. 
563,  1  Ann.  Cas.  144  (quoting  and  adopting 
the  definition  in  Trepagnier  v.  Rose,  46  N.  Y. 
Supp.  397,  18  App.  Dlv.  393J. 

mSTRVMENT  IN  KATUBE   OF  WITL 

A  power  of  appointment,  to  be  exercised 
by  an  instrument  in  the  nature  of  a  last  will 
and  testament,  meant  that  it  was  to  be  exer- 
cised by  will,  since  an  "instrument  in  the 
nature  of  a  will"  means  a  will.  McFall  v. 
Kirkpatrick,  86  N.  E.  139,  143,  236  111.  281. 

msTRTTMEirr    transferable    bt 


An  action  by  the  indorsee  of  a  lost  note 
against  the  payee  is  within  Civ.  Code  Praa  | 
7,  providing  that  in  an  action  on  a  lost  in- 
strument, transferable  by  delivery  only,  no 
judgment  shall  be  given  against  defendant 
until  an  indemnity  bond  has  been  given  him. 
Hoyland  v.  National  Bank  of  Middlesbor- 
ough,  126  S.  W.  356,  857,  137  Ky.  682. 

Civ.  Code  Prac.  |  7,  provides  that  no  ac- 
tion shall  be  brought  upon  an  Instrument 
transferable  by  delivery  merely  which  Is  al- 
leged to  be  lost,  without  a  previous  tender 
by  plaintiff  to  defendant  if  his  name  and 
place  of  residence  be  known  to  plaintiff,  of 
an  indemnifying  bond,  etc.  Held,  that  'In- 
struments transferable  by  delivery  merely" 
means  bills  of  exchange  or  negotiable  paper 
which  the  holder  takes  free  of  defenses  good 
between  the  original  parties,  and  does  not  em- 
brace a  note  secured  by  mortgage  which  un- 
der the  law  was  taken  by  a  holder  subject 
to  all  defenses  that  the  maker  had  against 
it  before  notice  of  the  assignment  Hiirs 
Adm'r  v.  Grizzard,  119  S.  W.  168,  170,  133 
Ky.  816. 

mSTRVMEHTAXi 

One  may  be  "instrumental"  In  tbe  sale 
of  property  without  having  anything  to  do 
with  finding  the  purchaser  so  as  to  be  a 
procuring  cause  thereof  and  entitle  him  to 
commissions;  and  hence  a  finding  that  an 
agent  was  "instrumental"  in  causing  the  sale 
would  not  of  itself  entitle  him  to  commis- 
sions. Kurtz  V.  Payne  Inv.  Co.  (Iowa)  135 
N.  W.  1075,  1077. 

mSTRUlCENTALITT 

Bee  Dangerous  Instrumentality. 
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INSUBORDINATION 

''Insubordination"  In  a  dvll  service  em- 
ploy6  implies  intentional,  willful  (^obedi- 
ence. Grlffln  v.  Thompson,  d5  N.  B.  7,  9»  202 
N.  Y.  104. 

Ky.  St.  1908,  i  4367,  requires  common 
school  pupils  to  comply  with  legal  regula- 
tions for  their  goyernment,  and  makes  will* 
fnl  disobedience  or  defiance  of  teachers*  au- 
thority, etc.,  groimd  for  suspension.  Sec- 
tion 4473  authorizes  school  trustees  to  adopt 
such'  legal  regulations  as  they  may  deem 
necessary.  The  trustees  of  a  common  school 
gave  the  principal  general  supervision  over 
the  pupils,  and  provided  for  annual  com- 
mencement exercises.  Plaintiff,  a  pupil,  was 
familiar  with  the  rules  of  the  school.  He 
was  suspended  for  the  remainder  of  the  term, 
three  weeks,  for  refusing  to  take  a  part  in  a 
dialogue  in  annual  commencement  exercises, 
as  directed  by  the  prindpaL  Held  that, 
though  he  could  ask  to  be  excused  from 
taking  the  part  assigned  and  to  give  his  rea- 
sons for  his  request,  if  the  principal  regarded 
his  reasons  insufiacient,  it  was  plaintiff's 
duty  to  obey,  and  his  refusal  to  do  so  con- 
stituted disobedience,  and  his  continued  dis- 
obedience and  refusal  of  offers  permitting 
his  return  on  taking  another  part  constituted 
insubordination,  and  was  good  cause  for  the 
suspension.  Gross  v.  Board  of  Trustees  of 
Walton  Graded  Ck>mmon  School,  110  S.  W. 
346,  847,  129  Ky.  85. 

INSUFFICIENCY— INSUFFICIENT 

In  a  statute  providing  that  when  sure- 
ties are  or  become  insufficient  new  bond 
may  be  required,  "insufficient"  is  a  compre- 
hensive term,  embracing  every  cause  or 
ground  the  court  may  regard  as  amounting 
to  that  It  includes  removal  of  surety  from 
the  state.  State,  to  Use  of  Baird,  v.  Hull, 
53  Miss.  626,  644. 

An  objection  that  the  certificate  of  pro- 
test related  to  matter  between  other  parties 
than  those  to  the  suit  on  the  note,  and  was 
therefore  incompetent,  is  not  within  the  con- 
tention that  the  certificate  was  insufficient; 
and,  where  .defendant  objected  to  the  admis- 
sion in  evidence  of  the  protest  of  a  note  on 
the  specific  objection  that  it  was  not  com- 
petent, he  could  not  on  appeal  raise  the 
question  that  the  protest  could  only  be  prov- 
ed by  a  certified  copy  of  the  record  kept  by 
notaries.  Ewen  v.  Wilbor,  70  N.  B.  575,  579, 
208  111.  492. 

^ 9 

Under  a  statute  providing  that  no  ap- 
peal shall  be  dismissed  for  Insufficiency  of 
the  undertaking  if  a  good  and  sufficient  un- 
dertaking be  filed  before  the  hearing  on 
motion  to  dismiss,  the  term  ^'Insufficient,**  as 
applied  to  an  undertaking  on  appeal,  must 
be  construed  as  meaning  such  a  one  as  has 
some  efficiency,  but  "not  enough"  to  meet  the 
necessary  requirements,  and  bears  the  ordl- ' 


nary  meaning  of  "not  enough*';  that  is,  tin- 
porting  degree  in  quantity  or  quality,  and 
not  total  absence.  Pirrle  v.  Moule,  81  Pac. 
390,  392,  33  Mont  1. 

''Insufficient  security,**  within  Ballinger's 
Ann.  Codes  &  St  I  5186,  providing  that  non- 
residents may  be  required  to  give  security 
for  costs,  and  that  a  new  or  additional  bond 
may  be  ordered  upon  proof  that  the  original 
bond  is  "insufficient  security,'*  means  insuffi- 
ciency in  the  amount  of  the  bond  as  well  as 
insufficiency  of  the  sureties.  Morris  v.  War- 
wick, 93  Pac.  905,  906,  48  Wash.  426. 

Of  pleadiass 

A  motion  to  strike  an  answer,  authoriz- 
ed by  rule  No.  213,  takes  the  place  of  excep- 
tions, and  may  be  based  on  scandal  imperti- 
nence, or  insufficiency;  'Insufficiency"  mean- 
ing tliat  a  portion  of  the  bill  had  not  been 
answered,  and  not  that  an  equitable  defense 
had  not  been  presented.  Synnott  v.  Kobbe 
(N.  J.)  83  Atl.  193,  194. 

INSUFFICIBNT  EVIDENCE 

A  statute  authorizing  the  trial  justice  to 
set  aside  a  verdict  and  grant  a  new  trial  for 
"insufficient  evidence*'  is  not  limited  to  evi- 
dence insufficient  in  point  of  law.  Strictly 
speaking,  evidence  is  said  to  be  insufficient 
in  law  only  where  there  is  a  total  absence 
of  proof,  either  as  to  quantity  or  kind,  as  in 
the  particular  case  some  rule  of  law  requires 
as  essential  to  the  establishment  of  the  fact 
Insufficiency  in  point  of  fact  may  exist  where 
there  is  no  insufficiency  in  point  of  law; 
that  is,  there  may  be  some  evidence  to  sus- 
tain every  element  of  the  case  competent 
both  in  quality  and  quantity  in  law,  but 
which  may  be  met  by  countervailing  proof 
so  as  to  leave  no  reasonable  doubt  as  to  the 
opposing  conclusion.  And  so  upon  the  whole 
evidence  in  the  case,  the  testimony  in  sup- 
port of  the  action,  or  of  the  defense,  may  be 
so  slight,  though  competent  in  law,  or  the 
preponderance  against  it  may  be  so  convinc- 
ing, that  a  verdict  would  be  plainly  unrea- 
sonable or  unjust  Gunn  v.  Union  R.  Co.,  62 
Atl.  118,  121,  27  R.  I.  320,  2  L.  B.  A.  (N.  S.) 
362  (quoting  and  adopting  definition  in  Met- 
ropolitan R.  Co.  V.  Moore,  7  Sup.  Ct  1334, 
121  U.  S.  558,  30  L.  Ed.  1022). 

UrSlTFFICIEKTIfT  VERIFISD 

Code  Civ.  Proc.  §  528,  permitting  a  party 
to  treat  as  a  nullity  an  'Insufficiently  veri- 
fied" pleading,  applies  only  where  a  pleading 
is  defectively  verified,  and  does  not  permit  a 
plaintiff  whose  complaint  is  unverified  to 
treat  as  a  nullity  an  unverified  answer.  Beg- 
un V.  People's  Trust  Co.,  95  N.  T.  Supp.  910, 
911,  48  Misc.  Rep.  494. 

INSULT 

An  "insult"  offered  to  a  person  does  not 
necessarily  consist  in  the  use  of  language 
Imputing  crime  to  him,  and  hence  it  may  be 
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aii  insult  to  call  a  white  man  a  negro  or  to 
Intimate  that  he'  is  of  African  descent 
Wolfe  ▼.  Georgia  R.  &  Electric  Co.,  58  S.  E. 
899,  902,  2  Ga.  App.  499. 

In  an  instmction  defining  defendants 
liability  if  plaintiff,  a  passenger,  was  set  up- 
on by  a  conductor,  and  insulted,  and  violent- 
ly handled,  the  words  "to  set  upon,"  **insult," 
and  "roughly  handle*'  are  utterly  antagonis- 
tic to  the  idea  that  the  person  guilty  of  such 
conduct  was  Justifiable  or  acting  in  self-de- 
fense. "As  shown  by  the  collocation  of 
words,  Insult*  conveys  simply  the  idea*  of 
affront  by  the  use  of  profane  or  obscene 
words  towards,  or  opprobrious  epithets  ap- 
plied to,  the  i)erson  insulted.  Without  re- 
gard to  its  primitive  or  derivative  meaning, 
certain  it  is  that,  used  colloquially,  as  here, 
it  reflects  the  idea  merely  of  *scoffs  and 
scorns  and  contumelious  taunts.'  *To  insult,' 
says  Webster,  means  'to  treat  with  abuse, 
insolence,  indignity,  or  contempt,  by  word 
or  action.' "  Yazoo  &  M.  V.  R.  Co.  v.  Wil- 
liams, 39  South.  489,  490,  87  Miss.  344. 

The  words  "insulting  words  or  conduct 
towards  a  female  relative,"  as  used  in  the 
statute  defining  adequate  cause,  embrace  not 
only  such  circumstances  as  really  insult  the 
woman,  but  such  conduct  as  to  be  an  insult 
to  her  husband,  which,  if  in  fact  it  does  pro- 
duce such  anger  or  resentment  as  to  render 
his  mind  incapable  of  cool  reflection,  reduces 
his  homicide  to  manslaughter.  Rogers  y. 
State  (Tex.)  149  S.  W.  127.  129. 

INSUPPORTABLE 

Under  a  statute  requiring  that  cruelties 
«hall  be  "insupportable"  in  order  to  consti- 
tute ground  for  divorce,  an  allegation  that 
defendant's  acts  of  cruelty  were  "unendura- 
ble" was  suflScient;  loth  words  being  ex- 
pressive of  intolerable  conduct  and  having 
practically  the  same  meaning.  Gamblin  v. 
Gamblin,  114  S.  W.  408.  409,  52  Tex.  Civ. 
App.  479. 

INSURABLE  INTEREST 

In  fire  and  marine  Ininrance 

An  "Insurable  interest"  is  that  property 
or  right  of  the  assured  in  respect  to  which  he 
is  liable  to  loss.  The  assured  has  an  insur- 
able interest  when  he  has  an  interest  in  the 
subject  insured,  and  the  happening  of  the 
event  insured  against  might  bring  upon  him 
pecuniary  loss.  Cone  v.  Niagara  Fire  Ins. 
Co.,  60  N.  T.  619,  621. 

Whether  one  has  an  insurable  interest 
in  property  is  tested  by  the  question  whether 
he  will  be  directly  and  financially  affected  by 
loss  of  the  property.  Getchell  v.  Mercantile 
&  Manufacturers'  Mut.  Fire  Ins.  Co.,  83  Atl. 
801,  802,  109  Me.  274,  42  L.  R,  A.  (N.  S.)  135, 
Ann.  Cas.  1913E,  738. 

In  general,  to  give  a  party  an  'insurable 
interest,"  it  is  not  necessary  that  he  have  ac- 


tual right  of  property,  legal  or  equitable,  in 
the  subject  insured ;  but  it  is  sufficient  if  he, 
or  those  whom  he  represents,  will  suffer  any 
sort  of  loss  by  its  destruction.  Real  estate 
acquired  for  partnership  with  partnership 
means,  and  used  In  its  business,  gives  the 
partnership  an  "insurable  Interest"  to  war- 
rant a  policy  insuring  It  against  loss  by  fire. 
Scott  V.  Dixie  £1re  Ins.  Co.,  74  S.  E.  659,  660, 
70  W.  Va.  633.  40  L.  R.  A.  (N.  S.)  152. 

PlaintifTs  right  being  something  more 
than  a  mere  vendor's  lien,  and  he  being  en- 
titled to  the  very  property  for  which  he  had 
bargained  in  exchange,  unless  he  had  lost 
the  right  to  demand  it  by  his  inability  to 
transfer  his  insurance  policy,  if  the  loss  of 
the  barn  terminated  his  ability  to  carry  out 
the  contract,  the  loss  was  a  damage  to  him, 
so  that  he  had  an  "insurable  interest";  the 
policy  not  requiring  that  the  legal  title  should 
be  In  him,  and  not  containing  any  conditions 
of  forfeiture.  Bar  til  ng  v.  German  Mut.  Ina 
Co.  (Iowa)  123  N.  W.  63,  65. 

A  vendee  of  premises,  under  a  contract 
of  purchase,  who  has  paid  part  of  the  price, 
and  gone  into  possession,  has  an  "Insurable 
interest"  therein,  and  the  vendor  and  holder 
of  jthe  legal  title  as  security  for  the  purchase 
money  also  has  an  "insurable  interest"  in 
the  premises.  Zenor  v.  Hayes,  81  N.  E.  1144, 
1145,  228  111.  626,  13  L.  R.  A.  (N.  S.)  909. 

A  mortgagee  of  real  property  has  an  **in* 
surable  interest,"  for  any  title  or  interest,  le- ' 
gal  or  equitable,  will  support  a  contract  of 
insurance  against  loss  by  fire,  though  the 
term  "Interest"  does  not  necessarily  imply 
property  in  the  subject  of  insurance;  and 
hence  a  declaration  alleging  a  promise  by  an 
insurance  company  to  both  the  mortgagor 
and  mortgagee  shows  sufficient  consideration 
to  entitle  both  to  sue  Jointly.  Williams  Mfg. 
Co.  V.  Insurance  Co.  of  North  America,  81 
Atl.  916,  917,  85  Vt.  282. 

A  bailee,  mortgagee,  or  other  lienholder 
on  property  has  an  "insurable  interest"  there- 
in. American  Cereal  Co.  v.  Western  Assur. 
Co.,  148  Fed.  77,  78. 

Where  a  purchaser  of  property  on  which 
insured  buildings  were  situated  paid  the  con- 
sideration, but  took  the  title  in  the  name  of 
the  mortgagee,  and  received  a  policy  In  the 
mortgagee's  name,  with  the  loss,  if  any,  pay- 
able to  the  purchaser  as  his  Interest  might 
appear,  both  the  purchaser  and  the  mortga- 
gee had  an  "insurable  interest,"  as  defined  by 
a  statute,  providing  that  every  Interest  in 
property  of  such  a  nature  that  the'  contem- 
plated peril  might  directly  damnify  the  in- 
sured is  an  "Insurable  Interest"  Loring  v. 
Dutchess  Ins.  Co.  of  Poughkeepsie,  N.  Y.,  81 
Pac.  1025,  1026,  1  CaL  App.  186. 

In  life  insnranoe 

A  person  has  an  insurable  Interest  in  the 
life  of  another,  where  there  is  a  reasonable 
probability  that  he  will  gain  by  the  latter's 
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remaining  aUve  or  lose  by  his  death.  State 
V.  Willett,  86  N.  E.  68,  71,  171  Ind.  296.  23  L. 
R.  A.  (N.  S.)  197  (quoUng  4  Words  and 
Phrases,  p.  3672). 

■ 

An  '^Insurable  interest"  is  such  an  inter- 
est in  property  arising  from  the  relations  of 
the  party  obtaining  the  insurance,  either  as 
creditor  of  or  snrety  for  the  assured,  or  from 
the  ties  of  blood  or  marriage  to  him,  as  will 
justify  a  reasonable  expectation  of  advantage 
or  benefit  from  the  continuance  of  his  life. 
It  is  not  necessary  that  the  expectation  of 
advantage  or  benefit  should  be  always  capa- 
ble of  pecuniary  estimation,  for  a  parent  has 
an  insurable  interest  in  the  life  of  his  child, 
and  a  child  in  the  life  of  his  parent,  a  hus- 
band in  the  life  of  his  wife,  and  a  wife  in 
the  life  of  her  husband.  The^  natural  affec- 
tion in  cases  of  this  kind  is  considered  as 
more  powerful — as  operating  more  eflBca- 
dously — ^to  protect  the  life  of  the  insured 
than  any  other  consideration.  But  in  all 
cases  there  must  be  a  reasonable  ground, 
founded  upon  the  relations  of  the  parties  to 
each  other  either  pecuniary  or  of  blood  or 
affinity,  to  expect  some  benefit  or  advantage 
from  the  continuance  of  the  life  of  the  as- 
sured, otherwise  the  contract  is  a  mere  wager 
by  which  the  party  taking  the  policy  is  di- 
rectly interested  in  the  early  death  of  the 
assured.  Brett  v.  Warnick,  75  Pac.  1061, 
1064,  44  Or.  511, 102  Am.  St.  Rep.  639  (citing 
Warnock  v.  Davis,  104  U.  S.  775,  26  L.  Ed. 
924). 

"As  to  what  relationship  must  exist  be- 
tween the  parties  to  create  in  one  of  them 
an  Insurable  interest'  in  the  life  of  the  other 
is  a  question  upon  which  the  authorities  are 
not  80  definite,  but  it  seems  to  be  settled 
that,  when- such  interest  is  dependent  alone 
upon  consanguinity,  the  parties  must  be  re- 
lated as  closely  as  the  second  degree,  and 
such  Interest  will  only  be  presumed  in  favor 
of  the  husband,  wife,  father,  mother,  child, 
brother,  or  sister  of  the  insured.  Such  Inter 
est,  however,  may  exist  in  one  not  so  related 
by  blood  or  affinity  to  the  insured,  when  the 
facts  show  that  he  has  a  reasonable  expecta? 
tion  of  pecuniary  benefit  or  advantage  from 
the  continued  life  of  the  insured."  Wilton 
V.  New  York  Life  Ins.  Co.,  78  S.  W.  403,  404, 
34  Tex.  Civ.  App.  156. 

It  is  not  easy  to  define  with  precision 
what  will  in  all  cases  constitute  an  "lilsura- 
ble  Interest,"  so  as  to  take  the  contract  out 
of  the  class  of  wager  policies.  It  may  be 
stated  generally,  however,  to  be  such  an  in- 
terest, arising  from  the  relations  of  the  par- 
ties obtaining  the  Insurance,  either  as  credi- 
tor of,  or  surety  for,  the  insured,  or  from  the 
ties  of  blood  or  marriage  ito  him,  as  will 
Justify  a  reasonable  expectation  of  advantage 
or  benefit  from  the  continuance  of  his  life. 
It  is  not  necessary  that  the  expectation  of 
advantage  or  benefit  should  be  always  capa- 
ble of  pecuniary  estimation,  for  a  parent  has 


an  insurable  Interest  in  the  life  of  his  child, 
and  the  child  in  the  life  of  his  parent,  a  hus- 
band in  the  life  of  his  wife,  and  the  wife  in 
the  life  of  her  husband.  The  natural  affec- 
tion in  cases  of  this  kind  is  considered  as 
more  powerful,  as  operating  more  efficacious- 
ly, to  protect  the  life  of  the  insured,  than  any 
other  consideration.  But  in  all  cases  there 
must  be  a  reasonable  ground,  founded  upon 
the  relations  of  the  parties  to  each  other, 
either  pecuniary  or  of  blood  or  affinity,  to 
expect  some  benefit  or  advantage  from  the 
continuance  of  the  life  of  the  assured.  Oth- 
erwise the  contract  is  a  mere  wager,  by 
which  the  party,  taking  the  policy  Is  directly 
Interested  in  the  early  death  of  the  assured. 
It  is  well  settled  that  a  man  has  an  insurable 
interest  in  his  own  life  and  that  of  his  wife 
and  children,  a  woman  in  the  life  of  her  hus- 
band, and  a  creditor  in  the  life  of  his  debtor. 
Indeed,  it  may  be  said  generally  that  any 
reasonable  expectation  of  pecuniary  benefit 
or  advantage  from' the  continued  life  of  an- 
other creates  an  insurable  intei'est  in  such 
life.  Generally  the  courts  have  endeavored 
to  make  Insurable  interest  depend  on  the 
question  that  pecuniary  loss  would  presuma- 
bly result  to  the  beneficiary  from  the  death  of 
the  Insured;  but  where  the  relationship,  as 
in  the  case  of  husband  and  wife,  parent  and 
child,  sister  and  brother,  is  so  close  as  to 
preclude  the  probability  that  mercenary  mo-i 
tives  would  induce  the  sacrifice  of  life  to 
gain  the  insurance,  the  element  of  pecuniary 
consideration  is  not  deemed  essential  to  sus- 
tain the  validity  of  the  policy.  Looking  at 
the  question  from  any  standpoint,  cousins, 
who  are  not  dependent  on  or  creditors  of  tjie 
insured,  cannot  fairly  be  said  to  have  an  In- 
surable interest  in  his  life.  Hess'  Adm'r  v. 
Segenfelter,  105  S.  W.  476,  478,  127  Ky.  348, 
14  L.  R.  A.  (N.  S.)  1172, 128  Am.  St.  Rep.  343. 

"An  'insurable  Interest*  may  arise  from 
blood  relationship,  without  regard  to  whether 
or  not  the  benehciary  has  any  pecuniary  in- 
terest In  the  life  of  the  insured  or  is  depend- 
ent upon  the  latter."  The  relationship  be- 
tween brothers  is  sufficient  to  give  either  an 
insurable  interest  in  the  life  of  the  other. 
Hahn  v.  Supreme  Lodge  of  the  Pathfinder, 
125  S.  W.  259,  261,  136  Ky.  823  (citing  Basye 
V.  Adams,  81  Ky.  368). 

While  difficult  to  define,  it  may  be  stated 
generally  that  an  "Insurable  interest"  is 
"such  an  interest,  arising  from  the  relations 
of  the  party  obtaining  the  insurance,  either 
as  creditor  of  or  surety  for  the  assured,  or 
from  the  ties  of  blood  or  marriage  to  him,  as 
will  justify  a  reasonable  expectation  of  ad- 
vantage or  benefit  from  the  continuance  of 
his  life."  This  states  a  reasonable  and  now. 
substantially  accepted  rule.  Where  a  niece 
lived  with  her  aunt  from  early  childhood  at 
different  times,  amounting  to  years,  and 
their  relations  were  as  those  of  mother  and 
daughter,  and  the  aunt  supported  the  niece, 
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the  amit  had  an  "insurable  Interest"  In  the 
life  of  the  niece.  Cronin  v.  Vermont  Life 
Ins.  Co.,  40  Ati.  49T,  20  R.  I.  670. 

An  "Insurable  Interest"  of  a  niece  In  the 
life  of  her  uncle  does  not  depend  upon  the  ex- 
istence of  the  fact  that  she  has  shown  him 
such  natural  affection  as  would  tend  natur- 
ally to  create  a  desire  to  prolong  his  life, 
but  on  the  existence  of  such,  facts  as  would 
create  a  reasonable  expectation  on  her  part 
of  benefit  or  advantage  to  her  from  the  con- 
tinuance of  his  life  and  of  loss  by  reas6n  of 
his  death.  McFarlane  ▼.  Robertson,  73  S.  E. 
490,  491,  137  Ga.  132. 

An  uncle  of  one  whose  life  Is  Insured 
has  no  "Insurable  Interest'*  In  the  life  of  the 
insured  through  the  kinship.  Metropolitan 
Life  Ins.  Co.  v.  EUson,  83  Pac.  410,  411,  72 
Kan.  199,  3  L.  R.  A.  (N.  S.)  934,  115  Am.  St. 
Rep.  189,  7  Ann.  Cas.  909. 

ZNSUBABIiE  VAIiUE  • 

The  "insurable  value"  of  a  ship  In  an 
open  poUcy  is  what  she  is  worth  to  her  own- 
er at  the  port  where  the  voyage  commences, 
including  stores.  Peninsular  &  O.  S.  S.  Co. 
▼.  Atlantic  Mut  Ins.  Co.,  185  Fed.  172,  174. 

INSURANCE 

See  Accident  Insurance;  Additional  In- 
surance; Burglary  Insurance;  Casu- 
alty  Insurance;     Co-Insurance;    Con- 

*  current  Insurance;  Double  Insurance; 
Endowment  Insurance;  Existing  In- 
surance; Fire  Insurance;  Industrial 
Insurance;  Life  and  Accident  Insur- 
«  ance;  Life  Insurance;  Lloyds;  Ma- 
rine Insurance;  Mutual  Insurance; 
Other  Insurance;  PoUcy  of  Insur- 
ance; Reinsurance;  Specific  Insur- 
ance; Stock  Insurance;  Subject  (of 
Insurance);  Term  Insurance;  Title 
Insurance;  Tontine  Insurance;  Total 
Insurance;  Travelers'  Insurance ; 
Whole  Insurance. 

Any  other  insurance,  see  Any  Other. 

Application  for  insurance,  see  Applica- 
tion. 

Party  in  policy,  see  Party. 

Representation  in  insurance^  see  Rein^ 
sentatlon. 

See,  also.  Particular  Average;  Premium ; 
Unlimited  Policy. 

"Insurance"  is  a  contract  by  which  one 
of  the  parties,  called  the  insurer,  binds  him- 
self to  the  other,  called  the  insured,  to  pay 
to  him  a  sum  of  money,  or  otherwise  indem- 
nify him.  Rogers  v.  Shawnee  Fire  Ins.  Co. 
of  Topeka,  Kan.,  Ill  S.  W.  592,  593,  132  Mo. 
App.  275. 

An  "insurance  contract"  is  one  whereby, 
for  an  agreed  premium,  one  party  undertakes 
to  compensate  the  other  for  loss  on  a  speci- 
fied subject,  by  specific  perils.  State  v.  Wll- 
lett,  86  N.  B.  68,  70,  171  Ind.  296,  23  L.  R.  A. 
(N,  S.)  197. 


"An  Insurance  contract*  Is  a  contract 
whereby  one  party  agrees  to  wholly  or  par- 
tially indemnify  another  for  loss  or  damage 
which  he  may  suffer  from  a  specified  perlL" 
A  contract  whereby  one  guarantees  a  mer- 
chant against  loss  from  sales  on  credit  re- 
sulting from  the  insolvency  of  customers,  to 
be  determined  in  a  manner  specially  describ- 
ed, is  an  Insurance  contract  Shakman  v. 
United  States  Credit  System  Co.,  66  N.  W. 
528.  531,  92  Wis.  366,  32  L.  R.  A.  383,  53 
Am.  St  Rep.  920. 

A  "contract  of  insurance*'  Gife  excepted)  * 
is  an  agreement  by  which  one  party  for  a 
consideration  promises  to  pay  money  or  its 
equivalent  or  do  some  act  of  value  to  the  as- 
sured upon  the  destruction  or  injury  of  some- 
thing in  which  the  other  party  has  an  inter- 
est Under  Rev.  St  c.  49,  |  1,  in  order  to  re- 
cover insurance  a  plaintiff  must  have  both  an 
Interest  and  an  existing  contract  at  the  time 
of  the  destruction  or  injury  of  the  property. 
Lyford  ▼.  Connecticut  Fire  Ins.  Ca,  58  AtL 
916,  917,  99  Me.  273. 

A  contract  by  which  a  corporation,  in 
consideration  of  stipulated  amount,  agrees 
to  defend  a  physician  against  all  suits  for 
damages  for  malpractice  at  its  own  expense, 
but  not  to  pay  any  judgment  obtained  against 
the  physician,  Is  a  contract  of  insurance,  and 
the  corporation  on  making  such  contract  is  en- 
gaged in  the  business  of  insurance.  Physi- 
cians* Defense  Co.  v.  O'Brien,  111  N.  W.  396, 
100  Minn.  490. 

Under  Rev.  St  c.  49,  |  1,  providing  that 
a  contrad;  of  insurance,  life  excepted,  is  an 
agreement  by  which  one  party,  for  a  con- 
sideration, promises  to  pay  money  or  its 
equivalent  or  do  some  act  of  value  to  the  as- 
sured upon  the  destruction  or  injury  of  some- 
thing in  which  the  other  party  has  an  inter- 
est a  party  cannot  recover  on  a  contract  of 
Insurance  without  proving  both  an  insurable 
Interest  in  the  property  destroyed  and  a  valid 
subsisting  contract  of  insurance  at  the  time 
of  its  destruction.  Buffalo  Fertilizer  Co.  v. 
Aroostook  Mut.  Fire  Ins.  Co.,  84  AtL  1078, 
1079,  109  Me.  483. 

Code  1906,  {  2563,  defines  an  "insurance 
contract"  as  "an  agreement  by  which  one  par- 
ty for  a  consideration  promises  to  pay  money, 
or  its  equivalent,  or  do  some  act  of  value 
to  the  assured,  upon  the  destruction,  loss  or 
injury  of  something  in  which  the  other  party 
has  an  Interest."  Held,  that  a  file  policy  in 
favor  of  a  lumber  company  for  ^,000  on 
property  aggregating  in  value  $8,000,  made 
by  a  manufacturing  lumbermen's  underwrite 
ers*  association,  composed  of  a  number  of 
persons,  firms,  etc.,  was  an  insurance  con- 
tract falling  literally  within  such  definition; 
such  organization  being  a  "party"  within 
the  meaning  of  the  statute.  State  v.  Alley, 
51  South.  467,  476,  96  Miss.  720. 

A  bond  Issued  by  a  fidelity  company  to 
a  bank  which  guarantees  the  bank  against 
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any  loss  it  may  sustain  between  designated 
dates  in  consequence  of  the  infidelity  of  its 
employ^,  and  which  stipulates  that  after  the 
expiration  of  a  specified  time  after  proofs 
of  loss  it  will  pay  to  the  bank  the  amouht 
of  any  loss  to  the  bank  through  the  dis- 
honesty of  the  employ6,  is  an  "insurance  con- 
tract," subject  to  the  rules  of  construction 
applicable  to  insurance  policies  generally. 
United  States  Fidelity  &  Guaranty  Co.  v. 
First  Nat  Bank  of  Dundee,  84  N.  B.  670, 
672,  233  IU.'475. 

Guaranteeing  the  fidelity  of  persons  hold- 
ing places  of  trust,  and  the  performance  of 
contracts  and  undertakings,  and  becoming 
surety  on  bonds,  constitute  a  kind  of  'Insur- 
ance,'* and  fall  within  the  exception  in  Laws 
1872,  of  ''An  act  concerning  corporations," 
providing  "that  corporations  may  be  formed 
in  the  manner  provided  by  this  act,  for  any 
lawful  purpose  except  ^  *  *  insurance, 
•  •  ♦  "  although,  at  the  time  when  the  act 
was  passed,  companies  doing  business  of  that 
nature  were  not  organized  within  the  state. 
People  ex  rel.  Kasson  v.  Rose,  51  N.  E.  246, 
247.  174  lU.  310,  44  L.  R.  A.  124. 

Under  Laws  1895,  c.  160,  §  2,  and  Laws 
1899,  c.  31,  defining  a  "contract  of  insurance" 
as  an  agreement  by  which  one  party,  for  a 
consideration,  promises  to  pay  or  to  do  some 
act  of  value  to  insured,  on  the  destruction 
or  injury,  loss  or  damage,'  of  something  in 
which  the  insured  party  has  an  insurable 
interest,  a  fidelity  corporation  is^an  "insur- 
ance company,"  within  Laws  1907,  c.  541,  § 
6,  imposing  a  privilege  tax  on  insurance  com- 
panies ;  and  the  fact  that  Laws  1875,  c.  142, 
makes  provision  for  fire,  life,  and  marine  in- 
surance companies,  and  that  Laws  1895,  cc. 
113,  175,  provide  for  the  organization  of  sure- 
ty companies,  with  power  to  become  surety 
on  specified  bonds,  do  not  make  surety 
companies  a  distinct  class,  though  the  in- 
surance act  of  1895  was  enacted  prior  to  the 
adoption  of  chapter  175.  American  Surety 
Co.  of  New  York  v.  Folk,  135  S.  W.  778,  779, 
124  Tenn.  139,  Ann.  Cas.  1912D,  1024. 

Civ.  Code,  §  1793,  defines  insurance  as  a 
contract  whereby  one  undertakes  to  Indemni- 
fy another  against  loss.  Section  1845  pro- 
vides that  a  policy  is  either  open  or  valued. 
Section  1846  defines  an  open  policy  as  one 
in  which  the  value  of  the  thing  insured  is  not 
agreed  upon,  but  left  to  be  ascertained  in 
case  of  loss.  Section  1847  defines  a  valued 
policy  as  one  which  provides  that  the 
thing  insured  shall  be  valued  at  a  specified 
sum.  Section  1877  provides  that  double  in- 
surance exists  where  the  same  person  is  in- 
sured by  several  insurers  in  respect  to  the 
same  subject.  Section  1878  provides  that  in 
case  of  double  insurance  each  insurer  shall 
contribute  ratably  toward  the  loss.  Sess. 
Laws  1905,  c.  126,  prescribes  a  standard 
form  of  fire  policy  which  provides  that  the 
amount  of  insurance  written  therein  on  real 
property  shall  be  taken  conclusively  to  be' 


the  true  value.  Held  that,  under  the  stand- 
ard policy,  the  value  of  real  property  on  to- 
tal loss  is  conclusively  fixed  by  the  total  of 
all  the  insurance  written  therein  which  is 
the  amount  of  the  policy  and  concurrent  in- 
surance, and  the  total  amount  of  loss  is  the 
sum  total  of  insurance,  and,  the  value  of  the 
property  being  conclusively  fixed  at  a  sum 
equal  to  the  loss,  tiie  several  policies  cannot 
be  prorated.  Lawver  v.  Globe  Mut.  Ins.  Co., 
127  N.  W.  615,  620,  25  S.  D.  549. 

In  Fairchild  v.  Liverpool  &  London  F.  & 
L.  Ins.  Co.,  51  N.  Y.  65,  it  was  said:  "'In- 
surance' is  a  matter  of  contract,  and  the  par- 
ties to  it  can  specify  what  property,  value, 
or  interest  it  shall  in  any  case  cover.  It 
may  cover  the  whole  property  or  any  spe- 
cial interest  or  value  in  it.  It  may  indemni- 
fy against  loss  generally  or  loss  above  a 
certain  sum  or  percentage."  A  fire  policy 
provided  that  the  insurer  should  not  be  lia- 
ble for  a  greater  proportion  of  any  loss 
than  the  amount  insured  by  the  policy  bore 
to  the  "whole  insurance,"  whether  valid 
or  not,  "covering  such  property,"  etc.  Held, 
that  a  floating  insurance  policy  covering 
plaintiff's  injured  goods,  but  providing  that 
the  policy  should  not  cover  in  whole  or  in 
part  any  merchandise  on  which  there  might 
be  at  any  time  specific  insurance,  excepting 
on  the  excess  of  value  over  and  above  such 
specific  insurance,  when  such  specific  insur- 
ance was  exhausted,  did  not  cover  the  goods 
insured  by  the  first  policy,  and  was  not  to 
be  considered  in  determining  the  "whole  in- 
surance" on  the  property  at  the  time  of  the 
loss.  Klotz  Tailoring  Co.  v.  Eastern  Fire 
Ins.  Co.,  102  N.  Y.  Supp.  82,  84,  116  App.  Div. 
723. 

Insurance  Law  (Consol.  Laws  1909,  c. 
28)  I  54,  prohibits  any  person  from  engaging 
"in  the  business  of  insurance"  within  the 
state  except  on  compliance  with  the  require- 
ments of  the  insurance  law.  Held,  that 
where  defendants  employed  plaintiff  to  manu- 
facture trousers  out  of  defendants'  material, 
and,  in  consideration  of  a  deduction  of  1 
per  cent,  from  the  amount  to  become  due, 
agreed  to  pay  for  plaintiff's  services  if  the 
goods  should  be  damaged  by  fire,  defendants 
did  not,  by  such  provision,  assume  a  risk, 
and  hence  that  part  of  the  contract  did  not 
constitute  doing  an  insurance  business  by  de- 
fendants within  such  section.  Stern  v.  Ro- 
senthal, 128  N.  Y.  Supp.  711,  713,  71  Misc. 
Rep.  422. 

"A  beneficiary  certificate  of  a  fraternal 
association  is  a  contract  of  'insurance,'  sub- 
ject to  the  same  risks  of  interpretation  as 
are  other  contracts,  and,  as  in  the  case  of 
any  other  contract,  can  be  neither  impaired 
in  its  obligation  or  changed  In  its  terms  by 
either  party  without  the  assent  of  the  other." 
Where  a  mutual  benefit  association  absolute- 
ly agreed  to  pay  to  a  beneficiary,  on  the 
death  of  a  member  in  good  standing,  $2,000, 
etc.,  a  by-law  subsequently  enacted,  by  which* 


INSUnANCB 


1118 


INSURANCB 


the  society  attempted,  without  the  member's 
conseut,  to  scale  Its  obligation  on  such  cer- 
tificate one-half,  was  void  as  Impairing  the 
obligation  of  the  member's  contract  Born- 
stein  V.  District  Grand  Lodge  No.  4,  Inde- 
pendent Order  B*Nal  B'rith,  84  Pac.  271.  272, 
2  Cal.  App.  624. 


As  artlole  of 

See   Manufactures — ^Manufactured   Arti- 
cles. 

Am  oonunerce 
See  Commerce;    Interstate  Commerce. 

Am  eontraot  of  Indoinnity 

A  policy  of  fire  insurance  is  a  contract  of 
Indemnity.  Scheel  v.  German-American  Iu& 
Co.,  76  Atl.  507,  508,  228  Pa.  44. 

A  policy  of  'Insurance"  is  a  simple  con- 
tract of  indemnity  against  loss.  Harris  T. 
Commonwealth,  73  S.  E.  561. 

A  "life  insurance"  policy  is  not  a  con* 
tract  of  "indemnity"  but  a  contract  to  pay 
money  upon  insured's  death  in  consideration 
of  certain  payments  being  made  during  his 
life.  Reed  v.  Provident  Sav.  Life  Assur.  Soc, 
82  N.  E.  734,  736,  190  N.  Y.  111. 

A  "contract  of  insurance"  is  one  of  in- 
demnity, but  not  purely  so,  as  the  Insurer, 
on  payment  of  the  loss,  has  a  right  to  be 
subrogated  to  the  insured's  right  to  proceed 
against  one  who  negligently  caused  the  loss. 
The  Livingstone,  130  Fed.  746,  749,  65  C.  C. 
A.  610. 

***Contracts  of  Insurance*  are  contracts 
of  indemnity  upon  the  terms  and  conditions 
specified  in  the  policy  or  policies  embodying 
the  agreement  of  the  parties.  For  a  compar- 
atively snAU  consideration  the  insurer  under- 
takers to  guarantee  the  insured  against  loss  or 
damage  upon  the  terms  and  conditions 
agreed  upon  and  upon  no  other,  and,  when 
called  upon  to  pay  In  case  of  loss,  the  insur- 
er therefore  may  justly  insist  upon  the  ful- 
fillment of  these  terms."  San  Francisco  Sar. 
Union  V.  Western  Assur.  Co.,  157  Fed.  695, 
697  (quoting  and  adopting  the  definition  given 
in  Imperial  Fire  Insurance  Co.  v.  Coos  Coun- 
ty. 14  Sup.  Ct  379,  381,  151  U.  S.  452,  462,  38 
L.  Ed.  231). 

As  a  general  proposition  of  law  "a  'con- 
tract of  Insurance'  is  one  of  indemnity,  re- 
quiring insurable  interest  on  tlie  part  of  the 
insured,  and  therefore  the  extent  and  nature 
of  such  interest  are  very  material  to  the 
contract  and  the  risk,  since  an  absolute,  un- 
conditional owner  has  a  far  stronger  motive 
to  care  for  and  protect  the  property  than  one 
who  is  not  the  absolute,  unconditional  own- 
er." Rochester  German  Ins.  Co.  of  Rochest- 
er, N.  Y.,  V.  Schmidt,  151  Fed.  681,  683. 

Ohio  has  no  statutory  definition  of  "in- 
surance," but  it  has  been  repeatedly  held  that 
the  contract  of  insurance  is  a  contract  of  in- 
demnity. It  is  defined  by  May  as  "the  con- 
tract where  one,  for  a  consideration,  under- 


takes to  conpensate  another  If  he  shall  suffer 
loss,"  and  it  is  said  that  it  Is  elementary 
that  the  contract  of  Insurance,  other  than 
that  of  life  and  of  accident,  where  the  in- 
Jury  results  in  death,  is  one  of  Indemnity. 
By  indemnity  \b  meant  that  the  party  Insur- 
ed is  entitled  to  be  compensated  for  such 
loss  as  is  occasioned  by  the  perils  Insured 
against,  in  precise  accordance  with  the  prin- 
ciples and  terms  of  the  contract  of  Insur- 
ance; the  right  to  recover  being  conunensu- 
rate  with  the  loss  sustained.  Where  a  for- 
eign corporation  makes  a  business  of  de- 
fending physicians  and  surgeons  against  civ- 
il prosecution  for  malpractice,  and  Issues 
and  sells  to  the  persons  of  the  medical  pro- 
fession contracts  entitling  them  to  defend  the 
holder  against  such  suits  during  the  term 
specified  therein,  the  agreement  is  not  an  in- 
surance contract  State  ex  reL  Physicians' 
Defense  Co.  v.  Laylln,  76  N.  B.  567,  568,  TS 
Ohio  St.  90  (citing  May,  Ins.  |  1). 

Under  Civ.  Code,  §{  2527,  2551,  2558,  de- 
fining insurance  as  a  contract  whereby  one 
undertakes  to  indemnify  another  against  loss 
arising  from  an  unknown  event,  and  provid- 
ing that  the  sole  object  of  Insurance  is  the 
indemnity  of  insured,  and  declaring  that 
gaming  or  wagering  policies  shall  be  void,  a 
policy  of  insurance  Is  a  contract  of  indemni- 
ty, and,  except  in  case  of  a  valued  policy. 
Insured  may  only  recover  such  loss  as  he 
has  actually  sustained,  not  exceeding  the 
sum  stipulated.  Whitney  Estate  Co.  v. 
Northern  Assur.  Co.  of  London,  101  Pac.  911, 
912,  155  Cal.  621.  23  L.  R.  A.  (N.  S.)  123,  18 
Ann.  Cas.  512. 

A  contract  of  '^insurance"  against  fire 
is  a  contract  of  indemnity  to  reimburse  in- 
sured for  his  actual  loss  not  exceeding  an 
agreed  sum.  Getchell  v.  Mercantile  &  Man- 
ufacturers' Mut  Fire  Ins.  Co.,  83  AtL  801, 
802,  109  Me.  274,  42  L.  B.  A.  (N.  S.)  135, 
Ann.  Cas.  1913E,  738. 

An  insurance  policy  is  a  contract  of  in- 
demnity for  loss,  and  the  intent  of  the  par- 
ties must  be  sought  for  in  accordance  with 
the  true  meaning  in  whidi  the  agreement 
was  made  and  expressed  in  the  written  In- 
strument. North  British  &  Mercantile  Ins. 
Co.  V.  Tye,  68  S.  B.  110,  111,  1  Ga.  App.  880. 

A  "contract  for  insurance  against  fire" 
is  a  contract  of  Indemnity  under  which  as- 
sured is  only  entitled  to  be  put  in  the  same 
condition  pecuniarily  that  he  would  have 
been  if  there  had  been  no  fire,  and  where 
assured  holds  property  under  a  conditional 
sale,  the  title  remaining  In  the  vendor,  as- 
sured may  recover  only  to  the  amount  of  hts 
Insurable  Interest  represented  by  the  amount 
of  payment  on  the  purchase  price.  Tabbut  v. 
American  Ins.  Co.,  70  N.  E.  430,  431,  185 
Mass.  419,  102  Am.  St  Rep.  363. 

An  agreement  between  a  limited  number 
of  Individuals,  partners^  and  corporations 
engaged  in  a  printing  business  to  Indemnify 
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each  other  against  loss  by  Bre  Is  not  a  con- 
tract for  the  creation  of  the  Insurance  busi- 
ness without  complying  with  Rev.  St  1899, 
§§  7945-8052,*  but  merely  an  Interlndemnity 
contract,  which  was  not  within  the  insur- 
ance law,  either  before  or  after  the  enact- 
ment of  Laws  1911,  p.  301,  which  expressly 
provides  that  such  contracts  shall  not  be 
subject  to  the  insurance  law.  Isaac  M. 
Blanchard  Co.  v.  Hamblln,  144  S.  W.  880, 
881,  162  Mo.  App.  242. 

An  association  organized  to  protect  phy- 
sicians against  civil  prosecutions  for  mal- 
practice, which  issues  contracts  to  physicians 
for  a  specified  consideration  and  agrees  to 
defend  at  its  own  cost,  not  in  excess  of  a 
specified  sum,  actions  against  physicians, 
for  malpractice,  without  assuming  the  pay- 
ment of  any  judgment  in  any  suit  defended, 
is  engaged  in  the  business  of  insurance  with- 
in Civ.  Code  CaL  §§  2527,  2531,  defining  'In- 
surance*' as  a  contract  whereby  one  under- 
takes to  indemnify  another  against  loss  or 
liability  arising  from  an  unknown  or  con- 
tingent event,  and  providing  that  any  con- 
tingent or  unknown  event  which  may  dam- 
nify a  person  or  create  a  liability  against 
him  may  be  Insured  against,  since  the  con- 
tract is  one  of  indemnity  and  not  one  to 
render  personal  services  for  another,  and 
such  company  is  subject  to  the  provisions  of 
the  statutes  of  the  state  regulating  the  busi- 
ness of  insurance  therein.  Physicians*  De- 
fense Co.  V.  Cooper,  188  Fed.  832,  833. 

As  life  Insnraaoe 

The  word  "insurance,"  as  used  in  a  war- 
ranty of  accident  or  health  insurance  that  no 
application  ever  made  by  the  insured  for  in- 
surance had  been  declined,  and  no  accident 
or  health  policy  Issued  to  him  had  been  can- 
celed or  renewal  refused,  etc.,  held  to  mean 
life  insurance.  MacKinnon  v.  Fidelity  & 
Casualty  Co.,  60  Atl.  180,  181,  72  N.  J.  Law,' 
29. 

As  merchandise 

See  Merchandise* 

As  neoessazies 

See  Necessaries. 

As  separate  estate 

See  Separate  Estate. 

• 

As  trade 

See  Trade. 

INSURANCE  AGENT 

As  profession,  see  Profession. 
As  public  ofilcer,  see  Officer. 
As  trader,  see  Trader — Tradesman. 
Insurance  broker  distinguished,  see  In- 
surance Broker. 

An  insurance  agent,  within  Laws  1895, 
p.  537,  c.  175,  §  87,  rendering  an  agent  pro- 
curing insurance  in  companies  not  author- 
ized to  do  business  personally  liable,  is  one 
who  assumes  to  act  for  such  a  company; 


and  it  is  not  essential  that  he  be  appointed 
as  the  representative  of  such  company,  or  be 
the  authorized  agent  of  a  duly  licensed  com- 
pany. Webster  v.  Ferguson,  102  N.  W.  213, 
214,  94  Minn.  86. 

INSURANCE  BROKEB 

An  "insurance  broker**  is  ordinarily  one 
who  is  engaged  in  the  business  of  procuring 
insurance  for  such  persons  as  apply  to  him 
for  that  service,  and  he  is  usually  the  agent 
of  insured.  The  mere  fact  that  an  Insur- 
ance broker  receives  a  commission  from  in- 
surer for  placing  the  insurance  with  him 
does  not  change  his  character  as  agent  of 
the  insured;  and  one  contracting  with  an 
agent  of  an  insurance  company  to  turn  over 
surplus  business  to  such  agent  is  a  mere 
broker,  and  is  not  an  agent  of  the  company. 
Monast  v.  Manhattan  Life  Ins.  Co.,  79  AtL 
932,  937,  32  K.  I.  557. 

Rev.  Laws  1905,  {  1620,  provides  that 
whoever,  not  being  the  appointed  agent  of 
an  insurance  company,  for  compensation  acts 
for  or  in  any  manner  aids  another  in  effect- 
ing insurance  or  reinsurance,  shall  be  deem- 
ed an  insurance  broker.  Section  1716  pro- 
vides that  every  insurance  agent  or  broker 
who  acts  for  another  In  negotiating  a  con- 
tract of  insurance  shall  be  held  the  insurer's 
agent  to  collect  or  secure  the  premium  there- 
for, whatever  condition  may  be  contained  in 
the  contract  Section  1642  provides  that 
every  person  who  solicits  insurance  and  pro- 
cures an  application  therefor  shall  be  held 
to  be  the  agent  of  the  party  afterwards  is- 
suing insurance  thereon  or  a  renewal.  An 
insurance  broker  solicited  a  renewal  of  an 
existing  fire  policy  on  a  stock  of  liquor.  In- 
sured declined  to  have  the  policy  renewed, 
but  it  was  agreed  between  them  that  the 
broker  should  procure  for  insured  a  policy 
for  the  same  amount  as  the  existing  policy 
on  the  furniture  in  the  restaurant  of  insur- 
ed. The  broker  notified  the  agents  of  the  in- 
surance company  that  the  old  policy  would 
be  renewed,'  and  a  renewal  policy  was  writ- 
ten on  the  stock  of  liquor  and  delivered  to 
the  broker  for  insured.  The  broker  did  not 
intorm  the  agents  of  the  agreement  between 
him  and  Insured.  The  policy  was  delivered 
to  insured,  who  retained  it  unaware  that  it 
did  not  cover  the  furniture  until  after  the 
same  had  been  destroyed  by  fire.  Held,  In 
an  action  to  reform  the  policy  so  as  to  make 
it  cover  the  furniture  and  to  recover  there- 
on, that  the  broker  was  not  the  agent  of 
the  Insurance  company  for  the  purpose  of 
making  a  contract  of  insurance  or  an  agree- 
ment to  insure,  since,  under  section  1716,  a 
broker  is  not  the  agent  of  the  insurance  com- 
pany except  for  the  purpose  of  collecting  or 
securing  premiums,  which  agency  is  not  en- 
larged by  section  1642,  which  must  be  con- 
strued in  connection  with  section  1716,  and 
that  there  was  therefore  no  mutual  mistake 
which  would  authorize  the  reformation  of 
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the  contract  of  insurance.  Fredman  t.  Con- 
solidated  Fire  &  Marine  Ins.  Co.  of  Albert 
Lea,  116  N.  W.  221,  223,  104  Minn.  76»  124 
Am.  St  Rep.  608. 

Inftnraaoe  asent 

There  is  a  well-understood  distinction 
between  "insurance  agents"  and  "insurance 
brokers.*'  "Unless  otJierwise  provided,  an 
Insurance  broker*  represents  the  insured,  al- 
though he  may  represent  either  the  insured 
or  the  insurer,  or  both,  for  certain  purposes. 
It  is  a  question  of  fact  to  be  determined  by 
the  evidence.  He  may  be  the  agent  of  the  in- 
surer for  the  purpose  of  delivering  the  policy 
and  collecting  the  premiums,  for  the  collec- 
tion of  the  premiums  only,  or  not  even  for 
that  purpose.  An  insurance  company  is 
bound  by  the  knowledge  of  its  agent;  but 
it  is  not  bound  by  the  knowledge  of  a  broker, 
unless  such  knowledge  has  been  actually 
communicated  to  it"  This  distinction  is  rec- 
ognized in  Rev.  Laws  1005,  §  1620,  providing 
that  "whosoever  not  being  the  appointed 
agent  or  officer  of  the  insuring  company  for 
compensation  acts  for  or  in  any  manner  aids 
another  in  effecting  insurance  or  reinsurance 
shall  be  deemed  an  insurance  broker,  but  no 
person  shall  act  as  such  except  as  hereinaft- 
er provided.**  Fredman  v.  Consolidated  Fire 
h  Marine  Ins.  Co.  of  Albert  Lea,  116  N.  W. 
221,  223,  104  Minn.  76,  124  Am.  St  Rep.  608 
(citing  Seamans  v.  Knapp-Stout  &  Co.  Com- 
pany, 61  N.  W.  757,  89  Wis.  171,  27  L.  R.  A. 
862,  46  Am.  St  Rep.  825;  John  R.  Davis 
Lumber  Co.  v.  Hartford  Fire  Ins.  Co.,  70  N. 
W.  84,  95  Wis.  226,  37  L.  R.  A.  131 ;  Indiana 
Ins.  Co.  V.  Hartwell,  24  N.  E.  100,  123  Ind. 
177;  Newark  Fire  Ins.  Co.  v.  Sammons,  110 
111.  166;  Hermann  v.  Niagara  F.  Ins.  Co.,  3 
N.  E.  341,  100  N.  Y.  411,  53  Am.  Rep.  197; 
East  Texas  Fire  Ina  Co.  v.  Blum,  13  S.  W.  572, 
76  Tex  653;  Davis  v.  iEtna  In.s.  Co.,  39  AtL 
902,  67  N.  H.  335;  Potts ville  Mut  Fire  Ins. 
Co.  V.  Minnequa  Springs  Improvement  Co., 
100  Pa.  137;  United  Fireman's  Ins.  Co.  v. 
Thomas,  92  Fed.  127,  34  C.  C.  A.  240,  47  L. 
R.  A.  450;  Devens  v.  Mechanics*  &  Traders* 
Ins.  Co.,  83  N.  Y.  168 ;  McFarland  v.  Peabody 
Ins.  Co.,  6  W.  Va.  425;  Fire  Ass'n  of  PhUa- 
delphia  v.  Hogwood,  4  S.  E.  617,  82  Va.  342 ; 
Ben  Franklin  Ins.  Co.  v.  Weary,  4  IlL  App. 
79;  Royal  Ins.  Co.  v.  McCrea,  8  Lea  [76 
Tenn.]  531,  41  Am.  Rep.  65G ;  Bradley  v.  Ger- 
man-American Ins.  Co.,  90  Mo.  App.  369; 
Fire  Ass'n  of  Philadelphia  v.  American  Ce- 
ment Plaster  Co.,  84  S.  W.  1115,  37  Tex.  Civ. 

App.  629). 

« 

nrSURAKOE  BUSINESS 

See  Marine  Insurance  Business. 
See,  also.  Doing  Business. 

Complainant,  in  consideration  of  a  speci- 
fied yearly  consideration,  Issued  a  contract 
to  physicians,  guaranteeing  that,  in  case  they 
were  sued  for  damages  for  civil  malpractice, 
complainant  agreed  to  employ  a  local  attor- 
ney, in  whose  selection  the  contract  holuer 


should  have  a  voice,  who,  with  the  defend- 
ant*B  attorney,  would  defend  the  case  with- 
out expense  to  the  contract  holder  to  the  ex- 
tent of  the  exhaustion  of  the  sum  named  in 
the  policy,  which  for  the  defense  of  one  suit 
was  $5,000,  or  not  to  exceed  $10,000  in  any 
one  year  in  case  more  than  one  suit  was 
brought  against  such  holder,  relieving  the 
latter  from  liability  for  costs  and  attorney's 
fees  to  that  extent  Held,  that  complainant 
was  engaged  In  the  insurance  business,  with- 
in Civ.  Code  Cal.  fifi  2527,  2531,  2532,  2534, 
regulating  insurance,  and  that  complainant 
was  not  entitled  to  do  business  within  the 
state  without  complying  with  the  insurance 
laws.  Physicians'  Defense  Co.  v.  Cooper,  199 
Fed.  676,  680,  118  C.  0.  A.  60. 

IN8UBAHCE  COMMISSIONER 

The  insurance  commissioner  is  a  crea- 
ture of  the  statute,  possessing  no  authority 
except  that  which  the  statute  confers  on  him; 
and,  where  he  undertakes  to  act  in  a  case 
in  which  the  statute  gives  him  no  authority, 
he  may  be  controlled  by  injunction.  Mutual 
Life  Ins.  Co.  of  New  York  v.  Prewitt,  105 
S.  W.  463,  466,  127  Ky.  399. 

UfSUBAHCE  OOBSPANT 

See  Foreign  Insurance  Company;  Life 
Insurance  Company;  Live  Stock  In- 
surance Company ;  Mutual  Fire  Insur- 
ance Company;   Stock  Insurance  Com- 

•  pany. 

Mixed  insurance  company,  see  Mixed 
Company. 

There  are  three  kinds  of  "insurance 
companies,**  stock,  mutual,  and  mixed.  A 
''stock  company**  is  one  where  the  stockhold- 
ers contribute  all  the  capital,  pay  all  the 
losses,  and  take  all  the  profits.  A  "mutual 
company*'  is  one  wherein  the  members  consti- 
tute both  the  insurers  and  the  insured,  where 
'the  members  all  contribute,  by  a  system  of 
assessments,  to  the  creation  of  a  fund  from 
which  all  losses  and  liabilities  are  paid,  and 
wherein  the  profits  are  divided  among  them- 
selves in  proportion  to  their  interests.  "Mix- 
ed companies**  are  such  as  the  term  implies. 
They  embody  the  characteristics  of  both  the 
others.  State  v.  Willett,  86  N.  B.  68,  70, 
171  Ind.  296,  23  L.  R.  A.  (N.  S.)  197. 

The  term  •'insurance  company,"  in  its 
broader  meaning,  includes  fraternal  benefi- 
ciary societies;  in  its  restricted  sense,  and 
confining  It  to  its  literal  meaning,  it  does 
not  Include  such  societies.  Applying,  then, 
the  ordinary  rule  of  construction  which  ob- 
tains in  determining  the  meaning  of  contracts 
of  insurance,  the  Modem  Woodmen  of  Amer- 
ica is  not  to  be  regarded  as  an  insurance 
company,  within  the  meaning  of  a  question. 
In  an  application  for  life  insurance,  "Have 
you  ever  been  declined  or  postponed  by  any 
company?'  and  a  negative  answer  would 
not  defeat  recovery  on  the  policy,  although 
the  Insured  had  been  rejected  by  this  f  rater- 
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nal  order.  Peterson  v.  Manhattan  Life  Ins. 
Co.,  91  N.  B.  466,  470,  244  lU.  829,  18  Ann. 
Cas.  96. 

Benefit  societiefi  are  not  always  Included 
In  the  general  term  'Insurance  companies." 
Westerman  y.  Supreme  Lodge  Knights  of 
Pythias,  94  S.  W.  470,  483,  484,  196  Mo.  670, 
5  L.  R.  A.  (N:  S.)  1114. 

Though  Rev.  Laws  1905,  §  1594,  declares 
that,  unless  the  context  otherwise  requires, 
the  words  "Insurance  company**  shall  Include 
every  corporation  and  association  engaged  In 
insurance,  such  term  does  not  include  frater- 
nal beneficiary  associations.  Louden  v.  Mod- 
em Brotherhood  of  America,  119  N.  W.  425, 
426,  107  Minn.  12. 

Ky.  St.  §  641,  declaring  that  the  words 
"insurance  company**  or  "insurance  corpora- 
tions,** as  used  in  the  article,  mean  any  asso- 
ciation, company,  corporation,  partnership, 
or  Joint-stock  company  carrying  on,  in  any 
manner  the  business  of  insurance,  except 
that  the  provisions  of  the  chapter  shall  not 
apply  to  fraternal  societies,  and  section  679 
requiring  that  the*  application  or  charter  and 
by-laws  of  an  insurance  company  doing  busi- 
ness under  the  laws  of  the  state,  or  a  copy 
thereof,  shall  be  attached  to-  the  policy  be- 
fore It  can  be  treated  as  a  part  of  the  con- 
tract and  used  in  evidence,  applies  to  assess- 
ment co-operative  companies  doing  business 
on  thte  lodge  plan.  Supreme  Commandery  of 
United  Order  of  Golden  Oross  of  the  World 
T.  Hughes,  70  S.  W.  405,  406,  114  Ky.  175. 

Ky.  St.  1903,  §  679,  relating  to  assessment 
or  co-operative  life  insurance,  providing  that 
the  application,  or  a  copy  thereof,  shall  be 
attached  to  the  policy  before  it  can  be  treat- 
ed as  a  part  of  the  contract,  applies  to  a 
fraternal  insurance  order  doing  business  ex- 
clusively on  the  lodge  plan,  notwithstanding 
section  641,  defining  "insurance  company**  to 
Include  any  association,  company,  or  corpora- 
tion engaged  in  or  carrying  on  in  any  manner 
the  business  of  insurance  in  the  state,  except- 
ing fraternal  orders  doing  business  exclusive- 
ly on  the  lodge  plan.  Grand  Lodge,  A.  O.  U. 
W.,  of  Ky.,  V.  Edwards  (Ky.)  85  S.  W.  701, 
702. 

The  word  "company,"  in  an  applicaticm 
for  a  mutual  benefit  certificate  containing  the 
question,  "Has  any  •  ♦  ♦  application  to  In- 
sure your  life  ever  been  made  to  any  compa- 
ny ♦  *  ♦  upon  which  a  policy  has  not 
been  issued?"  refers  only  to  regular  'insur- 
ance companies,**  and  excludes  fraternal  as- 
sociations; Oiv.  Code,  §  451,  declaring  that 
benefit  associations  are  not  "insurance  com- 
panies" within  the  insurance  laws,  recogniz- 
ing a  distinction  between  regular  insurance 
companies  and  benefit  associations.  Lyon  ▼. 
United  Modems,  83  Pac.  804,  805,  808,  148 
Cal.  470,  4  L.  R.  A.  (N.  S.)  247,  118  Am.  St. 
Rep.  291,  7  Ann.  Cas.  672. 

Under  Laws  1895,  c.  160,  §  2,  and  Laws 
1899,  c.  31,  defining  a  "contract  of  insurance** 
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as  an  agreement  by  which  one  party,  for  a 
considei'atlon,  promises  to  pay  or  to  do  some 
act  of  value  to  insured,  on  the  destruction  or 
injury,  loss  or  damage,  of  something  in  which 
the  insured  party  has  an  insurable  interest, 
a  fidelity  corporation  is  an  **insurance  compa- 
ny," within  Laws  1907,  c.  541,  §  6,  imposing 
a  privilege  tax  on  insurance  companies ;  and 
the  fact  that  Laws  1875,  c.  142,  makes  provi- 
sion for  fire,  life,  and  marine  insurance  com- 
panies, and  that  Laws  1895,  cc.  113,  175,  pro- 
vide for  the  organization  of  surety  companies, 
with  power  to  become  surety  on  specified 
bonds,  do  not  make  surety  companies  a  dis- 
tinct class,  though  the  insurance  act  of  1895 
was  enacted  prior  to  the  adoption  of  chapter 
175.  American  Surety  Co.  of  New  York  v. 
Folk,  135  S.  W.  778,  779,  124  Tenn.  139,  Ann. 
Cas.  1912D,  1024. 

Since  an  "insurance  company**  exercises 
no  special  or  exclusive  privilege  not  allowed 
by  law  to  natural  persons,  it  is  not  like  a 
"guaranty  or  surety  company,**  wbjlch  may, 
by  statute,  be  the  sole  surely  in  all  cases 
where  by  iaw  two  or  more  sureties  are  re- 
quired. An  insurance  company  is  not  a  guar- 
anty or  surety  company  on  which  Ky.  St. 
1899,  S  4077,  Imposes  a  franchise  tax.  ^Etna 
Life  Ins.  Co.  v.  Coulter,  74  &  W.  1050,  1052, 
115  Ky.  787. 

Where  a  foreign  insurance  society  was 
authorized  to  issue  insurance  to  the  legal 
representatives  pf  the  insured,  it  was  an  "in- 
surance company,*'  subject  to  Rev.  St  1899, 
§  7890,  providing  that  misrepresentations 
made  by  insured  in  obtaining  the  policy  are 
no  defense  unless  the  matters  misrepresented 
shall  have  actually  contributed  to  the  death, 
and  not  a  "fraternal  beneficiary  society,"  au- 
thorized by  section  1408  to  issue  certificates 
only  for  the  benefit  of  "families,  heirs,  blood 
relatives,  affianced  husband  or  afilanced  wife, 
or  to  person  dependent  upon  the  member!," 
Hereberg  v.  Modem  Brotherhood  of  America, 
85  S.  W.  986,  987, 110  Mo.  App.  32a 

Rev.  St.  Wis.  1898,  §  1978,  providing  that 
flo  corporation  shall  do  an  Insurance  business 
in  this  state  except  according  to  the  condi- 
tions and  restrictions  of  the  statute,  express- 
ly declares  that  the  term  "insurance  corpora- 
tion,** as  used  in  the  chapter,  may  be  taken 
to  embrace  every  corporation,  association, 
partnership,  or  individual  engaging  in  any 
such  business.  Presbyterian  Ministers*  Fund 
V.  Thomas,  105  N.  W.  801,  802,  126  Wis.  281. 
110  Am.  St  Rep.  919. 

A  business  conducted  by  an  association 
organized  for  the  purpose  of  securing  to«each 
of  its  members  a  burial  worth  $100  in  con- 
sideration of  stipulated  assessments  to  be 
paid  by  such  members  during  life  Is  an  "in- 
suf-ance  association,**  within  the  provisions 
of  Gen.  St.  1901,  §  3386.  State  v.  Wichita 
Mut  Burial  Ass*n,  84  Pac.  757,  73  Kan.  179. 

A  contract  by  which  a  corporation,  in 
consideration  of  stipulated  amount,   agrees 
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to  defend  a  physician  against  all  suits  for 
damages  for  malpractice  at  its  own  expense, 
but  not  to  pay  any  Judgment  obtained  against 
the  physician,  is  a  contract  of  insurance,  and 
the  corporation  on  making  such  contract  is 
engaged  in  the  business  of  insurance.  Physi- 
cians* Defense  Co.  v.  O'Brien,  111  N.  W.  396, 
100  Minn.  490. 

INSXTBAKCE  LAW 

Acts  1903,  p.  94,  c.  69,  declares  that  any 
provision  in  an  insurance  policy  contracted 
for  in  Texas  that  the  answers  or  statements 
in  the  application,  if  false,  shall  render  the 
policy  void  or  voidable,  shall  not  constitute 
a  defense  unless  shown  to  have  been  mate- 
rial to  the  risk.  Such  provision  was  an 
amendment  to  Rev.  St  1895,  tit  58,  embody- 
ing the  law  of  insurance,  and  was  added  to 
chapter  4,  which  treats  of  life  and  accident 
insurance  companies,  their  contracts,  and 
policies.  Held,  that  such  provision  was  an 
"Insurance  law,"  within  Laws  1899,  p.  195, 
c.  115,  §  1,  relating  to  fraternal  associations, 
and  providing  that  they  shall  not  be  subject 
to  the  Insurance  laws  of  the  state  unless  ex- 
pressly designated  therein.  Modern  Order 
of  Praetorians  v.  Hollmig,  103  S.  W.  476- 
477,   100  Tex.  623. 

INStTBANCE  POXICT 

See  Policy  of  I^suranca 

As  credits,  see  Credits. 

Void  construed  as  voidable,  see  Void. 

INSURE 

Keep  insured,  see  Keep. 

INSURE  SAFETY 

As  used  in  a  railroad  rule  providing 
that  transfermen  and  yard  crews  working 
within  yard  limits  must  move  at  a  speed  to 
ihsure  safety,  and  during  obscure  weather 
must  move  under  flag  protection,  the  words 
to  '^insure  safety"  meant  that  the  speed 
should  be  such  that  it. would  not  be  the  ap- 
proximate cause  of  a  collision.  Clary  ^ 
Chicago,  M.  &  St  P.  R.  Co.,  123  N.  W.  ^19, 
651,  141  Wis,  411. 

INSURED 

Assured  synonymous,  see  Assured. 

A  provision  in  an  insurance  policy  that, 
where  the  expression  "insured"  is  used  there- 
in, it  shall  include  the  **legal  representa- 
tives" of  the  insured  does  not  entitle  a  re- 
ceiver to  take  the  place  of  the  insured  in  an- 
swer to  a  demand  by  the  company  that  the 
insuted  shall  appear  for  examination  under 
oath  respecting  a  loss,  as  required  by  the 
policy,  although  the  receiver  was  appointed 
for  the  express  purpose  of  collecting  the  in- 
surance; the  insured  having  absconded  and 
having  been  adjudged  a  bankrupt.  Sims  v. 
Union  Assur.  See,  129  Fed.  804,  805,  808. 

Under  a  fire  policy  Issued  to  the  owner 
of  the  property,  providing  "loss,  if  any,  first 


payable  to  M.,  mortgagee,  as  his  Interest  may 
appear,'*  requiring  proof  of  loss  by  "the  in- 
sured," such  proof  by  the  mortgagee,  the 
owner  refusing  to  make  It,  and  the  amount 
of  the  mortgage  exceeding  that  of  the  policy, 
is  sufficient.  McDowell  v.  St.  Paul  Fire  & 
Marine  Ins.  Co.,  130  N.  T.  Supp.  294,  296,  145 
App.  Div.  724. 

The  "insured,"  under  Insurance  Law 
(Cousol.  hSLW^  1909,  c.  28)  §  122,  which  pro- 
vides that  a  fire  insurance  company  shall 
cancel  any  policy  of  insurance  upon  the  re- 
quest of  the  insured,  and  s^all  return  the 
amount  of  the  premium  paid,  less  the  short 
rate  premium,  includes  a  mortgagee,  for 
whose  benefit  a  mortgagee  clause  has  been 
Inserted  in  the  policy;  and  the  original  as- 
sured cannot  cancel  the  policy  and  recover 
the  unearned  premium  without  the  consent 
of  the  mortgagee,  who  holds  an  independent 
contract  with  the  insurer.  Lewis  v.  London 
&  Lancashire  Fire  Ins.  Co.,  137  N.  Y.  Supp. 
887.  888,  78  Misc.  Rep.  176. 

A  fire  policy  had  indorsed  thereon,  "Loss, 
if  any,  payable  to  C,  as  his  mortgage  Inter- 
est may  appear,"  and  such  mortgagee  was 
not  again  meutjoned  in  the  policy,  save  where 
It  was  provided  in  the  body  of  the  policy 
that,  if  with  the  consent  of  the  Insurer  any 
Interest  should  exist  in  favor  of  a  mortga- 
gee, the  conditions  of  the  policy  should  ap- 
ply to  such  interest.  In  regard  to  the  set- 
tlement of  a  loss,  it  was  provided  that  the 
determination  of  loss  should  be  made  by  in- 
sured and  the  company  or,  in  case  of  a  dis- 
agreement, by  appraisers.  Held,  that  a  set- 
tlement of  the  loss,  accepted  by  the  insured, 
was  binding  on  the  mortgagee.  The  w'ord 
"insured"  should  be  construed  to  Include 
legal  representatives  of  the  insured  and 
nothing  more.  ColUnsville  Sav.  Soc.  v.  Bos- 
ton Ins.  Co.,  60  Atl.  647,  651,  77  Conn.  676. 
69  L.  R.  A.  924. 

Civ.  Code,  §  2541,  provides  that,  where 
a  mortgagor  effects  insurance  in  his  own 
name,  the  loss  to  be  payable  to  the  mort- 
gagee, or  assigns  a  policy  of  insurance  to 
the  mortgagee,  the  Insurance  is  deemed  to 
be  upon  the  interest  of  the  mortgagor,  and 
any  act  of  his^  which  would  otherwise  avoid 
the  insurance,  will  have  the  same  effect,  al- 
though the  property  is  in  the  hands  of  the 
mortgagee.  Section  1442  provides  that  a 
condition  involving  a  forfeiture  most  be 
strictly  Interpreted.  Section  1654  provides 
that,  in  cases  of  uncertainty  In  the  interpre- 
tation of  contracts,  the  language  of  a  eon- 
tract  must  be  interpreted  most  strongly 
against  the  one  who  caused  the  uncertainty. 
A  fire  policy  provided  that,  unless  otherwise 
provided  by  agreement  indorsed  thereon,  it 
should  be  void  if  any  change  should  take 
place  in  the  title  of  the  property,  and  pro- 
vided that,  if  an  interest  '*shall  exist  In 
favor  of  a  mortgagee,  the  conditions  here- 
inbefore contained  shall  apply  in  the  man- 
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ner  expressed  in  such  provisions  and  condi- 
tions of  insurance  relating  to  such  Interests 
as  shall  be  written  upon,  attached,  or  suspend- 
ed hereto."  Subsequent  provisions  declared 
that  the  policy  was  "subject  to  the  forego- 
ing stipulations  and  conditions^*'  and  that  no 
privilege  or  permission  affecting  the  insur- 
ance should  ever  be  claimed  by  "insured'*  un- 
less written  or  attached  to  the  policy.  After 
tlie  issuance  of  a  fire  policy  the  premises 
were  mortgaged,  and  the  insurer  indorsed 
on  the  policy  a  statement  that  the  loss 
should  be  payable  to  the  mortgagee,  and 
thereafter  the  mortgagor  sold  the  premises. 
Held,  that  the  mortgagee  was  entitled  to 
recover  for  a  loss,  since,  by  virtue  of  the 
mortgage  clause,  the  interest  of  the  mortga- 
gee was  free  from  all  such  conditions,  ex- 
cept such  as  were  at  the  time  of  the  crea- 
tion of  his  Interest  written  upon  the  policy 
or  attached  or  appended  thereto.  The  word 
"insured**  refers  to  the  original  holder  of 
the  policy  or  his  successor,  and  not  to  the 
mortgagee.  Welch  v.  British  American  As- 
sur.  Co.,  82  Pac.  964,  966,  148  Cal.  223.  113 
Am.  St  Rep.  223,  7  Ann.  Cas.  396. 

Plaintiff  having  procured  a  policy  on  a 
dwelling  house,  containing  a  stipulation  that, 
if  "the  insured**  procure  other  insurance  on 
the  property,  the  policy  should  be  void,  sold 
the  property  to  the  wife  of  H.,  retaining  a  lien 
for  the  unpaid  portion  of  the  price,  and,  with 
the  insurer's  consent,  assigned  the  policy,  to 
which  a  rider  was  attached,  providing  that 
any  loss  due  the  assured  under  the  policy 
should  be  payable  to  plaintiff  as  her  interest 
might  appear.  H.  without  the  knowledge  or 
consent  of  plaintiff  or  the  insurer  procured 
additional  insurance  on  the  property  payable 
to  plaintiff  as  her  interest  might  appear. 
Held,  that  the  conveyance  and  the  assign- 
ment of  the  policy  with  insurer's  consent 
created  a  new  contract  of  insurance  between 
defendant  and  the  grantee,  who  thereupon 
became  the  ''^insured'*  within  the  meaning  of 
the  provision  against  additional  insurance. 
Dumphy  v.  Commercial  Union  Assur.  Co., 
Limited,  of  London  (Tex.)  142  S.  W.  116,  117. 

INSURED  PROPERTT 

A  town  or  county  co-operative  insur- 
ance company  may  reinsure  the  risks  of  an- 
other such  company,  and  the  subject-matter 
of  the  reinsurance  thereupon  becomes  "in- 
sured property**  of  *the  indemnifying  com- 
pany within  Insurance  Law  (Laws  1898,  p. 
1506,  c.  654)  §  278,  as  amended,  allowing  a 
town  or  county  co-operative  insurance  com- 
pany doing  business  in  five  counties  to  ex- 
tend Into  adjoining  counties  not  exceeding 
one  for  each  5?1,(XX),000  of  its  'insured  prop- 
erty," and  the  reinsured  company  be<omes 
a  member  of  the  indemnlfjing  company  and 
subject  to  pro  rata  liability  for  assessments 
to  pay  losses  during  the  life  of  the  reinsur- 
ance contract  (Laws  1S97,  p.  12,  c.  29>;  sec- 
tion 2C8  reqnlrlng  assessments  for  a  loss  or 


a  general  assessment  for  the  current  year  to 
pay  estimated  losses  to  be  made  pro  rata 
"upon  all  the  property  at  that  time  Insur* 
ed.**  Skanea teles  Paper  Co.  v.  American  Un- 
derwriters* Fire  Ins.  Co.  of  Monroe  County, 
114  N.  Y.  Supp.  200,  204,  61  Misc.  Rep.  457. 

INT. 

A  claim  presented  to  an  administrator 
for  a  specified  sum  "&  inL"  allowed  by  the 
administrator  and  approved  by  the  court  in 
similar  language  is  a  claim  for  the  specified 
sum  and  Interest;  the  abbreviation  under 
Code  Civ.  Proc  §  186,  standing  for  the  word 
"interest.**  Ragglo  v.  Palmtag,  103  Pac.  312, 
316,  155  Cal.  797  (citing  Belford  v.  Beatty, 
34  N.  £.  254,  145  IlL  414). 

INTAGLIOS 

Semi-spherical  rock  crystal,  polished, 
and  the  flat  surfaces  of  which  have  been  en- 
graved in  designs  of  animal  heads,  and  the 
intaglio  cuttings  of  which  are  painted  in 
living  colors,  are  **intaglios.**  United  States 
V.  Benedict  &  Warner,  145  Fed.  914,  915,  76 
C.  C.  A.  446. 

INTANGIBLE  PROPERTY 

See  Tangible  or  Intangible  Property. 

Ky.  St  1903,  S§  4077-4081,  provide  that 
certain  corporations,  including  telephone 
companies,  shall,  in  addition  to  other  taxes, 
annually  pay  a  tax  on  their  franchises  to 
the  state  and  a  local  tax  thereon  to  the 
county,  incorporated  city,  town,  and  taxing 
district  where  the  franchises  may  be  exer- 
cised; and  each  corporation  shall  report 
the  amount  of  tangible  property  in  the  state, 
and  where  situated  and  assessed,  and  the 
fair  cash  value  thereof;  and  the  board  of 
valuation  and  assessment  is  to  fix  the  value 
of  the  capital  stock  of  each  corporation,  and 
from  such  amount  deduct  the  assessed  value 
of  all  tangible  property,  assessed  in  the  state, 
the  remainder  to  be  the  value  of  its  corpo- 
rate franchise,  subject  to  taxation  In  each 
county,  Incorporated  city,  town,  or  district 
through  or  into  which  the  lines  of  the  com- 
pany pass.  Section  4020  provides  that  all 
property  of  domestic  corporations,  including 
intangible  property,  considered  in  determin- 
ing value  of  franchises,  shall  be  subject  to 
taxation,  unless  exempt  by  the  Ccoistitution, 
and  shall  be  assessed  at  its  fair  cash  value. 
Held,  that  the  bonds,  notes,  accounts,  cash, 
stoclc  In  other  corporations,  and  other  credits 
of  a  telephone  corporation  are  'Intangible 
property,**  and  not  subject  to  assessment  by 
the  local  assessor,  but  are  to  be  considered 
by  the  board  of  valuation  In  fixing  the  fran- 
chise tax.  Commomvealth  v.  Cumberland 
Telephone  &  Telegraph  Co.  (Ky.)  99  S.  W. 
604,   606. 
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INTEMPERATE  USE 


INTEGRAL 

INTEGRAL  PART  OF  JtTDOlCENT 

The  part  of  a  Judgment  of  foreclosure, 
which  pursuant  to  Rev.  St  1898,  IS  3156, 
3162,  orders  Judgment  for  the  deficiency  and 
holds  that  a  certain  person  is  liable  there- 
for, is  an  "integral  part  of  the  Judgment" 
and  fixes  the  rights  of  tin  parties  and  Is 
appealable,  and  such  liability  cannot  be  ques- 
tioned on  appeal  from  the  formal  Judgment 
for  deficiency.  Pereles  v.  Lelser,  101  N.  W. 
413,  414,  123  Wis.  233  (citing  Gaynor  v. 
Blewett,  57  N.  W.  44,  86  Wis.  399,  400 ;  Kane 
V.  Williams,  74  N.  W.  570,  99  Wis.  65,  72; 
Richards  v.  Land  &  River  Imp.  Co.,  75  N. 
W.  401,  99  Wis.  625,  629). 

INTEGRITY 

"Integrity'*  means,  among  other  signifi- 
cations, "moral  soundness,"  in  an  action  for 
breach  of  marriage  promise;  and  the  exclu- 
sion of  testimony  as  to  defendant's  reputa- 
tion for  integrity  was  harmless,  where  sev- 
eral witnesses  had  testified  that  his  reputa- 
tion for  chastity  and  morality  was  good. 
Lanigan  v.  N^ly,  88  Pac.  441»  449,  4  Cal. 
App.  760. 

The  word  *^tegrity,"  as  used  in  Code, 
§  1369,  providing  that  no  person  shall  be  en- 
titled to  serve  as  administrator  who  has  been 
adjudged  Incompetent  to  execute  the  duties 
of  a  trust  because  of  want  of  understanding 
or  integrity,  means  soundness  of  moral  prin- 
ciple and  character,  as  shown  by  a  person's 
dealing  with  others  in  the  making  and  per- 
formance of  contracts,  in  fidelity  and  hon- 
esty in  the  discharge  of  trusts.  In  short,  it 
is  used  as  a  synonym  for  "probity,"  ''hon- 
esty," and  ^^uprightness"  in  business  rela- 
tions with  others.  In  re  Gordon's  Estate,  75 
Pac  672,  674,  142  Cal.  125. 

A  finding  that  a*  father  is  ft  man  of  in- 
temperate habits  and  lacking  in  '^integrity" 
is  not  sufficient  to  deprive  him  of  the  guard- 
ianship of  his  minor  child,  under  Rev.  Codes, 
§  5774,  providing  that  a  surviving  parent 
who  is  competent  to  transact  his  own  busi- 
ness, and  not  otherwise  unsuitable,  is  entitled 
to  the  guardianship  of  the  minor,  the  word 
•Integrity"  meaning  uprightness  of  character 
and  soundness  of  moral  principle;  honesty; 
probity;  as,  his  business  career  showed  his 
Integrity.  In  re  Crocheron's  Estate,  101  Pac. 
741,  746,  16  Idaho,  441,  83  L.  B.  A.  (N.  S.) 
868. 

INTELLIGENCE 

An  instruction  "that  the  term  'negli- 
gence' means  the  want  of  that  care  and  pru- 
dence which  a  man  of  ordinary  'intelligence' 
would  exercise  under  all  the  circumstances 
of  the  situation"  is  erroneous,  where  the  case 
is  bottomed  on  negligence  and  defended  on 
the  ground  of  contributory  negligence,  since 


It  does  not  correctly  define  the  term.  "In- 
telligence" is  not  a  synonym  for  either  "cau- 
tion," **prudence,"  or  "care."  Van  Cleve  v. 
St  Louis,  M.  &  S.  E.  R.  Co.,  101  S.  vV.  632, 
634,  124  Mo.  App.  224. 

INTEMPERANCE 

See  Habitual  Intemperance. 

INTEMPEllATE 

A  charge  that  "the  best  definition  I  can 
give  you  of  the  word  'intemperate'  so  far  as 
the  intemperate  use  of  intoxicating  liquor  is 
concerned  is  the  immoderate  use  of  intoxicat- 
ing liquor.  I  don't  know  whether  you  know 
any  more  about  it  now  than  you  did  before ; 
I  don't'* — simply  indicated  that  the  word  "in- 
temperate" did  not  admit  of  precise  defini- 
tion, though  well  understood,  and  was  not 
erroneous.  Schon  v.  Modern  Woodmen  of 
America,  99  Pac.  25,  27,  51  Wash.  482. 

Where  a  mutual  benefit  certificate  pro- 
vided for  forfeiture  in  case  insured  should 
become  intemperate  in  the  use  of  intoxicating 
liquors,  the  word  "intemperate"  should  be 
held  to  mean,  not  the  excessive  or  habitual 
use  of  intoxicating  liquors,  but  the  habitually 
excessive  use  thereof.  Evans  v.  Modern 
Woodmen  of  America,  129  S.  W.  485,  491/ 147 
Mo.  App.  155. 

Insured  was  not  "intemperate"  within  a 
provision  of  a  benefit  certificate  that  it 
should  become  Toid  if  insured  should  be- 
•come  intemperate  in  the  use  of  alcoholic 
liquors,  even  if  he  drank  liquors  to  excess 
upon  exceptional  occasions,  unless  he  was 
addicted  to  periodical  Indulgences,  which 
became  habitual.  Schon  v.  Modern  Wood- 
m«i  of  America,  99  Pac  25,  27,  51  Wash. 
482. 

INTEMPEBATE  HABITS 

A  man  is  not  of  "intemperate  habits" 
within  the  meaning  of  an  insurance  policy 
because  he  occasionally  uses  intoxicating  liq- 
uors and  sometimes  to  excesa  Fludd  v. 
Equitable  Life  Assur.  Soc.  of  United  States, 
55  S.  E.  762,  763,  75  S.  0.  316* 

INTEMP£RATi:  VBE 

Where  a  by-law  of  a  mutual  benefit  soci- 
ety provided  that  it  should  be  relieved  from 
liability  in  case  the  member  became  intem- 
perate in  the  use  of  intoxicating  liquors,  or 
his  death  should  result  from  his  intemper- 
ate use  thereof,  the  words  'Intemperate  use" 
should  be  construed  as  equivalent  to  habitual 
intemperance  in  su<^h  use,  but  the  word  "use" 
employed  in  the  sentence  relieving  the  com- 
pany from  liability  in  case  of  de'ath  resulting 
from  the  intemperate  use  of  such  liquors  was 
not  employed  with  reference  to  a  fixed  habit, 
but  should  be  construed  to  mean  the  means 
only  by  which  death  was  caused,  so  that 
where  insured  died  as  the  result  of  a  fall, 
which  was  directly  caused  by  hifl  Intoxicated 
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condition,  the  society  was  not  liable  without 
regard  to  whether  Insured  had  acquired  a 
fixed  habit  of  intoxication.  Ury  v.  Modern 
Woodmen  of  America,  127  N.  W.  665,  666,  149 
Iowa,  706. 

The  expression  "intemperate  use  of  in- 
toxicating liquors,"  in  a  contract  of  insur- 
ance, means  such  indulgence  in  intoxicants 
as  tends  to  impair  the  health  of  the  insured 
or  renders  the  risk  more  hazardous.  O'Con- 
nor V.  Modern  Woodmen  of  America,  124  N. 
W.  454,  456,  110  Minn.  18,  25  L.  R.  A.  (N.  S.) 
1244. 

INTEND 

See  Manifestly  Intend ;  Shall  be  Intend- 
ed to  be  or  Shall  be  Carried. 

• 

Laws  1905,  p.  154,  c.  71,  requires  retail 
liquor  dealers  to  obtain  a  license  from  the 
county  treasurer,  but  provides  that  he  shall 
not  Issue  a  license  until  directed  so  to  do  by 
the  board  of  county  commissioners  on  a  pe- 
tition signed  by  a  specified  number  of  free- 
holders residing  in  the  city,  etc.,  in  which 
any  person,  seeking  such  a  license,  "Intends 
to  engage  in  business."  Code  Civ.  Proc.  § 
8135,  provides  that,  in  the  construction  of  a 
statute,  the  Intention  of  the  Legislature  is  to 
be  pursued,  if  possible;  that,  when  general 
and  particular  provisions  are  inconsistent, 
the  latter  is  paramount;  and  that  a  particu- 
lar intent  controls  a  general  one  Inconsist- 
ent fiierewith.  Held,  that  one  engaged  in  the 
liquor  business,  under  a  license,  on  the  ex- 
piration thereof  is  not  entitled  to  receive 
another  license  from  the  treasurer  until 
there  has  been  a  petition  to  the  county  com- 
missioners and  favorable  action  thereon  by 
them.  *As  to  appellant's  contention  that  the 
words  "Intends  to  engage  In  business,"  used 
in  section  1  of  chapter  71,  cannot  refer  to  one 
already  holding  a  liquor  license,  and  that 
therefore  the  statute  does  not  require  the 
possessor  of  a  liquor  license  to  again  apply 
for  a  license  at  the  expiration  of  his  old  li- 
cense, the  court  said:  '^We  think  the  general 
intention  of  the  Legislature  is  manifest,  and 
that  the  loose  use  of  the  word  'intends'  in  the 
recital,  upon  which  appellant  founds  Ms  con- 
tention, cannot  be  held  to  be  an  expression 
of  a  particular  Intent  which  will  control  and 
in  great  measure  render  the  act  nugatory. 
Literally  Interpreted,  the  word  Intends'  con- 
veys the  idea  contended  for  by  appellant; 
but  we  think  it  apparent  that  its  use  was  the 
result  of  hasty  and  careless  work  on  the  part 
of  the  person  who  drew  the  bUl,  rather  than 
that  it  is  the  expression  of  a  well-defined  in- 
tention on  the  part  of  the  Legislature  to  limit 
its  operation."  State  ex  rel.  Bray  v.  Settles, 
87  Pac.  445,  446,  34  Mont.  448. 

"Xhe  words  'intends  to  appeal,'  'will  ap- 
peal,' or  'give  notice  of  their  application  to 
appear  are  equivalent  to  and  have  the  same 
effect  as  the  more  direct  phraseology  of  the 
statute  ('appeals  from  the  judgment');   that 


is,  each  wUl  effect  an  appeal.  Of  course,  if 
the  phrases  above  dted  are  sufficient  to  effect 
the  appeal,  the  words  'has  appealed*  will  like- 
wise perform  the  same  office."  James  v. 
James,  77  Pac.  1082,.  1083,  35  Wash.  655  (cit- 
ing Ranahan  v.  Gibbons,  62  Pac.  773,  23 
Wash.  255;  In  re  Murphy's  Estate,  66  Pac. 
424,  26  Wash.  222;  Brown  T.  Calloway,  75 
Pac.  630,  34  Wash.  175). 

INTENDED 

As  applied  to  the  law  of  homicide,  the 
word  "intended"  means  "designed."  Keigans 
V.  State.  41  SoutTi.  886,  890»  52  Fla.  57. 

The  word  "intended,"  as  used  in  Bankr. 
Act  July  1,  1898,  c.  541,  §  60b,  30  Stat.  562, 
as  amended  by  Act  Feb.  5, 1903,  c  487,  S  13, 
32  Stat  799,  providing  that  if  a  bankrupt 
shall  have  given  a  preference,  and  the  person 
receiving  it,  or  to  be  benefited  thereby,  shall 
have  had  reasonable  cause  to  believe  that  it 
was  "Intended"  thereby  to  give  a  preference, 
it  shall  be  voidable  ^by  the  trustee,  and  he 
may  recover  the  property  or  its  valuq  from 
such  person,  is  used  in  its  ordinary  sense 
and  means  an  actual  intention;  and  it  does 
not  necessarily  follow  that  such  person  had 
reasonable  cause  to  believe  the  bankrupt's  in- 
solvency, or  that  he  had  reasonable  cause  to 
believe  that  a  preference  was  Intended. 
Lynch  v.  Bronson,  69  Atl.  538,  541,  80  Conn. 
566  (citing  In  re  Andrews,  144  Fed.  922,  75  C. 
C.  A.  562;  First  Nat.  Bank  of  Louisville, 
Ky.,  V.  Holt,' 155  Fed.  100,  84  O.  0.  A.  16). 

INTENDED  REGULATION 

The  "intended  regulation"  of  a  street,  for 
which  Greater  New  York  Charter  (Laws 
1901,  c.  466)  §§  979,  980,  authorize  commis- 
sioners of  estimate  in  a  street  opening  pro- 
ceeding to  make  awards  of  damages,  Is  one 
to  be  made  in  connection  with  the  opening, 
and  does  not  apply  to  a  change  of  grade  whol- 
ly Independent  of  the  street  opening  proceed- 
ings»  whether  or  not  the  actual  grading  is 
completed  before  commencement  of  such  pro-  • 
ceedlngs.  In  re  Thirteenth  Ave.  In  the.  Bor- 
ough of  Queens,  City  of  New  York,  137  N. 
Y.  Supp.  7,  8,  77  Misc.  Rep.  479. 

INTENSELY  ALKALINE  NATURE 

An  enamel  of  an  "intensely  alkaline  na- 
ture'* is  any  enamel  which  will  give  a  strong- 
ly alkaline  reaction.  National  Enameling  & 
Stamping  Co.  v.  New  England  Enameling 
Co.,  151  Fed.  19,  28,  80  C.  C.  A.  485. 

INTENT 

See  Criminal  Intent;    Felonious  Intent; 

Legal  Intent ;  With  intent  of  Bringing 

Action;    With   Intent   to   Intimidate; 

With  Like  Intent. 
As  element  in  preference,  see  Preference. 
As  element  of  assault,  see  Assault  and 

Battery. 
As  element  of  robbery,  see  Robbery. 
Signature  requiring,  see  Sign — Signature. 
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"Intent"  is  the  state  of  mind  which  pre- 
cedes or  accompanies  an  act;  rolltlon.  Cros- 
by V.  Wells,  67  Atl.  295,  302,  73  N.  J.  Law, 
790  (citing  Wig.  Ev.  §fi  242,  300). 

"Intent"  is  a  mental  attitude  made 
known  by  acts.  People'  v.  Haxar,  108  N.  W. 
90,  91,  144  Mich.  576. 

**The  Intent*  of  a  person  cannot  be  prov- 
en by  direct  and  positive  evidence.  It  is  a 
question  of  fact  to  be  proven,  like  any  oth- 
er fact,  by  acts,  conduct,  and  circumstances." 
People  V.  Johnson,  63  Pac.  842,  131  CaL  511, 
514. 

In  murder  "Intent"  is  the  purpose  to 
make  effective  the  means  adopted  for  the 
commission  of  the  crime.  State  v.  Hyde 
(Mo.)  136  S.  W.  316,  822. 

The  word  "intent,"  as  used  in  Rev.  St 
1898,  §  4008,  pro>idIng  that  "in  every  crime 
or  public  offense  there  must  exist  a  joint 
operation  of  act  and  intent,"  indicates  an  in- 
tent to  commit  an  act  or  to  do  something 
which  the  law  denounces  as  a  crime,  regard- 
less of  the  motives  the  accused  may  have  had 
for  doing  the  wrong.  "The  intent  required 
is,  not  to  break  the  law,  but  to  do  the  wrong." 
"If  a  man  intends  to  do  what  he  is  conscious 
the  law,  which  every  one  Is  conclusively  pre- 
sumed to  know,  forbids,  there  need  be  no 
other  evil  Intent."  Skeen  v.  Craig,  86  Pac. 
487,  490,  31  Utah,  20  (quoting  and  adopting 
definition  in  1  Bishop,  Crim.  Law,  300,  343). 

"  'Intent'  imports  contemplation  and 
more  or  less  expectation  of  the  intended  end 
as  the  result  of  the  act  alleged."  An  indict- 
ment, in  a  prosecution  for  attempt  to  kill,  un- 
der Pub.  St  c.  202,  §  32,  which  alleges,  in 
substance,  "that  defendant  feloniously,  will- 
fully, and  maliciously  attempted  to  murder 
L.  by  placing  a  quantity  of  deadly  poison, 
known  as  'Rough  on  Rats,'  known  to  the  de- 
fendant to  be  deadly  poison,  upon,  and  caus- 
ing it  to  adhere  to,  the  under  side  of  the 
crossbar  of  a  cup  of  L.'s,  known  as  a  'mus- 
tache cup,'  the  cup  being  then  empty,  with 
the  intent  that  L.  should  thereafter  use  the 
cup  for  drinking  while  the  poison  was  there, 
and  should  swallow  the  poison,"  sufficiently 
sets  forth  a  criminal  "Intent."  Common- 
wealth V.  Kennedy,  48  N.  E.  770,  771,  170 
Mass.  18. 

Implied  from  eiroiimfltanoefl 

An  **intent"  to  murder,  while  an  essential 
ingredient  of  the  offense  of  assault  with  in- 
tent to  murder,  being  entirely  a  mental  oper- 
ation, may  be  disclosed  by  the  words  of  the 
assailant,  or  may  be  inferred  from  his  acts 
and  conduct  State  v.  De  Paolo  (Del.)  84 
Atl.  213,  214. 

On  a  trial  for  assault  with  intent  to 
murder,  the  murderous  "intent"  may  be  prov- 
ed, either  by  direct  evidence  or  by  acts  and 
conduct  from  which  it  may  be  reasonably  in- 
ferred, such  as  the  voluntary  use  of  a  dead- 
ly weapon  in  an  unlawful  numner,  or  under 


circumstances  directly  tending  to  great  bodily 
harm,  or  to  imperil  human  life.  State  v. 
Jackson   (Del.)   82  Atl.  824,  825. 

The  "intent"  with  which  an  act  is  done 
denotes  a  state  of  mind,  and  can  be  proved 
only  from  expressions  or  conduct,  or  both, 
considered  in  the  light  of  .the  given  circum- 
stances. State  V.  Johnson,  65  S.  E.  1023, 
1024,  84  S.  C.  45. 

"There  can  be  no  dedication  unless  there 
is  present  the  intent  to  appropriate  the  land 
to  the  public  use.  If  the  intent  to  dedicate  is 
absent,  then  there  is  no  valid  dedication. 
The  'intent'  which  the  law  means,  however, 
is  not  a  secret  one,  but  is  that  which  is  ex- 
pressed in  the  visible  conduct  and  open  acts 
of  the  owner.  The  public,  as  well  as  in- 
dividuals, have  a  right  to  rely  on  the  conduct 
of  the  owner  as  indicative  of  his  intent  If 
the  acts  are  such  as  would  fairly  and  reason- 
ably lead  an  ordinarily  prudent  man  to  in- 
fer an  intent  to  dedicate,  and  they  are  so  re- 
ceived and  acted  upon  by  the  public,  the  own- 
er cannot,  after  acceptance  by  the  public,  re- 
call the  appropriation.  .Regard  is  to  be  had 
to  the  character  and  effect  of  the  open  and 
known  acts,  and  not  to  any  latent  or  hidden 
purpose.  If  the  open  and  known  acts  are  of 
such  a  character  as  to  Induce  the  belief  that 
the  owner  intended  to  dedicate  the  way  to 
public  use,  and  the  public  and  individuals  act 
upon  such  conduct,  proceed  as  if  there  had 
been  in  fact  a  dedication,  and  acquire  rights 
which  would  be  lost  if  the  owner  wert  al- 
lowed to  reclaim  the  land,  then  the  law  will 
not  permit  him  to  assert  that  there  was  no 
intent  to  dedicate,  no  matter  what  may  have 
been  his  secret  intent."  Raymond  v.  City  of 
Wichita,  79  Pac.  323,  326,  327,  70  Kan.  523 
(quoting  and  adopting  definition  in  'Elliott, 
Roads  and  Streets,  1 124). 

The  most  important  element  to  be  es- 
tablished tending  to  prove  that  a  chattel  has 
been  merged  into  a  fixture  is  the  intent  with 
which  the  party  provided  its  use,  and  such 
intent  is  the  Intent  which  the  law  deduces 
from  all  the  circumstances  of  the  annexation. 
Roderick  v.  Sanborn,  76  Atl.  263,  264,  106 
Me.  159,  80  L.  R.  A.  (N.  S.)  1189,  20  Ann. 
Cas.  469. 

Attempt  distlnKulslied 

The  word  "attempt"  is  more  comprehen- 
sive than  the  word  "intent,"  implying  both 
the  purpose  and  an  actual  effort  to  carry  that 
purpose  into  execution.  In  crimes  which 
require  force  as  an  element  in  their  commis- 
sion, there  is  no  substantial  difference  be- 
tween an  assault  with  intent  and  an  assault 
with  attempt  to  perpetrate  the  offense.  Tay- 
lor V.  State,  55  S.  E.  474,  475,  126  Ga.  557 
(quoting  and  adopting  definition  in  2  Blsh. 
New  Cr.  Proc.  [4th  Ed.]  §  80). 

The  only  distinction  between  an  "intent" 
and  an  "attempt"  to  do  a  thing  is  that  the 
former  Implies  the  purpose  only,  while  the 
latter  implies  both  the  purpose  and  an  ac- 
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tnal  effort  to  carry  that  purpose  Into  execu- 
tion ;  and  since  the  word  "attempt"  embrac- 
es the  full  meaning  of  'intent,'*  with  some- 
thing more,  It  Is  not  Impossible  that  the 
courts  may  hold  It  to  be  an  admissible  sub- 
stitute in  an  Indictment  Smith  v.  State,  100 
N.  W.  806,  807,  72  Neb.  345  (dtlng  2  Blsh. 
(Jr.  Proc  S  80;  Atkinson  v.  State,  80  S.  W. 
1064,  84  Tex.  Cr.  R.  424 ;  Rummell3  v.  State, 
30  S.  W.  1065,  34  Tex.  Cr.  B.  431). 

Motive    aj&d    ultitnate    objeet    diitin- 
enisHed 

*'Intent,*'  in  its  legal  sense,  is  quite  dis- 
tinct from  motive.  It  is  defined  as  the  pur- 
pose to  use  a  particular  means  to  effect  a 
certain  result.  Motive  Is  the  reason  which 
leads  the  mind  to  desire  that  result.  Baker 
V.  State.  97  N.  W.  566,  570, 120  Wis.  135. 

The  "intent"  essential  to  constitute  per- 
jury must  be  distinguished  from  ''motive" 
and  from  "ultimate  object"  In  the  popu- 
lar mind,  intent  and  motive  are  not  infre- 
quently regarded  as  one  and  the  same  thing, 
but  in  law  there  is  a  clear  distinction  be- 
tween them.  '•Motive"  is  the  moving  power 
which  Impels  to  action  for  a  definite  result. 
"Intent"  is  the  purpose  to  use  a  patlcular 
means  to  effect  such  result;  a  good  motive 
does  not  prevent  an  act  from  being  a  crime. 
People  ex  rel.  Hegeman  v.  Corrlgan,  87  N.  E. 
792,  796,  105  N.  Y.  1  (citing  People  v.  Moli- 
neux,  61  N.  H.  286,  168  N.  Y.  264,  62  L.  B. 
A.  193;  1  BurrlU,  Law  Diet;  Clark,  Or. 
Law,  §  14). 

PremeditatioA  implied 

■  Under  Rev.  St.  2380,  providing  that  the 
unlawful  killing  of  a  human  being,  when 
perpetrated  from  a  premeditated  design  to 
effect  the  death  of  the  person  killed  or  any 
human  being,  shall  be  murder  in  the  first  de- 
gree, the  word  "design"  means  "intent,"  and 
both  words  imply  premeditation^  Olds  v. 
Stete,  33  South.  296,  299,  44  Fla.  452  (citing 
Ernest  v.  State,  20  Fla.  883). 

INTENT  TO  COMMIT  FELONY 

See  Assault  with  Intent  to  Ck>mmlt  S^elo- 
ny. 

INTENT  TO  OOMBfTI  OBEAT  BODILY 
INJXTBT 

Bee  Assault  with  Intent  to  Commit  Great 
Bodily  Injury. 

INTENT    TO    COMMIT    MANSLAtTGH- 


See  Assault  with  Intent  to  Commit  Man- 
slaughter. 

INTENT  TO  COMMIT  RAPE 

See  Assault  with  Intent  to  Commit  Rape. 

INTENT  TO  INJURE  OR  DEFRAUB 

In  discussing  the  motive  and  **lntent"  for 
a  conspiracy  to  do  an  act  not  unlawful,  the 
court  said:  "An  Intent  to  Injure*  in  strict- 
ness means  more  than  an  intent  to  harm.    It 


connotes  an  Intent  to  do  wrongful  harm. 
'Maliciously*  in  like  manner,  means  and  im- 
plies an  intention  to  do  an  act  which  is 
wrongful,  to  the  detriment  of  another.  The 
term  *wrongfur  Imports  in  its  term  the  in- 
fringement of  some  right."  State  v.  Van 
Pelt,  49  S.  B.  177,  187,  136  N.  a  633,  68  L. 
B.  A.  760,  1  Ann.  Cas.  495. 

If  a  man  knows  that  the  act  he  is  about 
to  commit  will  naturally  or  necessarily  have 
the  effect  of  injuring  or  defrauding  another, 
and  he  voluntarily  and  intentionally  does  the 
act,  he  Is  chargeable,  in  law,  with  the  intent 
to  Injure  or  defraud.  It  Is  not  necessary 
that  his  object  or  purpose  was  primarily  to 
Injure  or  defraud.  It  may  have  been  to  ben- 
efit himself.  United  States  v.  Breese,  131 
Fed.  915,  922. 

INTENT  TO  KILL 

See  Assault  with  Intent  to  Kill;   Shoot- 
ing with  Intent  to  Kill. 

"Intent  to  kill"  means  just  what  the 
ordinary  signification  of  the  words  suggest, 
whether  it  be  described  by  the  words^  ''ac- 
tual intent,"  "design,"  or  "premeditated  de- 
sign" makes  no  difference.  When  we  leave 
entirely  out  of  view  those  subletles  often 
indulged  in,  in  discoursing  on  the  meaning 
of  "premeditated  design,"  and  giving  words 
the  meaning  ordinarily  attributed  to  them, 
the  person  who'  effects  the  death  of  another 
by  design  does  so  intentionally,  nnd  the  de- 
sign or  intent  is  understood  to  necessarily 
precede  the  act  by  which  the  purpose  is  ao* 
compliahed.  In  other  words,  the  intent  is 
understood  to  be  premeditated  or  thought  of, 
because  without  mental  action  the  purpose 
could  not  be, formed.  So,  when  it  is  said 
that  the  slayer  intentionally  caused  the  death 
of  his  victim,  it  is  at  the  same  time  said 
that  he  caused  it  by  design  or  premeditated 
design.  That  the  word  '^premeditated,"  as 
used  in  the  statutes  on  the  subject  of  fe- 
lonious homicide,  has  no  other  significance 
than  that  the  design  must  precede  the  hom- 
icidal act,  is  indicated  from  the  evident  pur- 
pose of  the  statute  makers  to  give  the  same 
meaning  to  the  term  "premeditated  design" 
where  used  inclusively  in  murder  in  the  first 
degree,  as  to  "design"  where  that  word  alone 
is  used  exclusively  in  murder  in  the  third, 
and  manslaughter  in  the  first,  second,  and 
third,  degrees.  Cupps  v.  State,  98  N.  W.  546, 
549,  120  Wla  504,  102  Am.  St  Rep.  996. 

INTENT  TO  MURDER 

See  Assault  with  Intent  to  Commit  Mnx^ 
der. 

INTENT  TO  ROB 

See  Assault  with  Intent  to  Rot^ 

INTENTION 

See   Floating  Intention;    Indeterminate 

Intention. 
As  affecting  residence,  see  Residence 
Change  of  intention,  see  Change. 
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'Intention"  or  motlTe  is  an  operation  of 
the  mind,  a  mental  act,  which  may  take 
place,  but  remain  confined  In  the  mind  which 
^  conceived  it,  and  never  be  susceptible  of 
proof  unless  it  Is  evidenced  by  some  act  or 
declaration  of  the  party  which  betrays  it. 
We  say  a  man's  motives  must  be  Judged  by 
his  acts;  the  act  therefore  becomes  the  evi- 
dence or  proof  upon  which  we  convict  of 
the  intention.  In  pleading  the  intention,  it 
may  be  alleged  that  a  person  had  a  certain 
intent  without  pleading  a  conclusion.  Wil- 
,     cox  v.  Davis,  4  Minn.  197,  200  (GU.  139,  142). 

INTJUiiTlONAIi 

As  willful,  see  Willful— WlUfully, 

The  word  **lntentlonar  is  defined  in 
Webster's  International  Dictionary,  as  "done 
by  intention  or  design;  Intended;  designed; 
as  the  act  was  intentional,  not  accidental." 
In  an  action  against  a  carrier  for  recovery 
of  actual  and  exemplary  damages  for  the 
act  of  one  of  its  conductors  in  kicking  plain- 
tiff, a  messenger  boy,  13  years  old,  over  the 
heart,  as  he  was  attempting  to  board  the 
car  as  a  passenger,  an  instruction  that,  in 
assessing  plaintiff's  damages,  the  jury  were 
not  limited  to  the  physical  injury  inflicted, 
but  in  addition  to  this,  if  they  found  the 
tort  was  malicious,  they  might  allow  puni- 
tive damages,  and  defining  thg  term  "malice" 
to  mean  "the  intentional  doing  of  a  wrongful 
act  without  Justice,  cause,  or  excuse,  though 
without  spite  or  111  will"  sufllciently  defined 
what  was  necessary  to  authorize  exemplary 
damages.  McNamara'  v.  St.  Louis  Transit 
Co.,  81  S.  W.  880,  882,  182  Mo.  676,  66  L. 
B.  A.  486. 

The  word  "intentionaV*  when  used  in 
connection  with  the  doing  of  a  wrongful  act, 
signifies  not  only  that  the  party  intended  to 
do  the  particular  act,  but  to  do  it  knowing 
at  the  time  that  it  was  wrongful.  Ickenroth 
V.  St  Louis  Transit  Ck).,  77  S.  W.  162,  167, 
102  Mo.  App.  59*1  (citing  Trauerman  y.  Lip- 
pincott,  39  Mo.  App.  478). 

**The  words  *negllgence'  and  *lntentionar 
are  contradictory,"  so  that  an  allegation  that 
defendant  violently,  Insolently,  and  willfully 
assaulted  and  beat  plalntlfl!  is  not  supported 
by  proof  of  a  battery  resulting  from  negli- 
gence. Glbellne  v.  Smith,  80  S.  W.  961,  963, 
106  Mo.  App.  545  (citing  Raming  v.  Met  St 
Ry.  Co.,  57  S.  W.  268,  157  Mo.  507,  508). 

The  "Intentlonar*  doing  of  a  wrongful 
act  is  not  necessarily  a  malicious  act  Every 
voluntary  act  of  a  human  being  is  intention- 
al, but,  generally  speaking,  a  voluntary  act 
becomes  willful  in  law  only  when  it  Involves 
some  degree  of  conscious  wrong  or  evil  pur- 
pose on  the  part  of  the  actor,  or  at  least  an 
inexcusable  carelessness  or  recklessness  on 
.  his  part,  whether  the  act  be  right  or  wrong. 
State  V.  Willing,  105  N.  W,  355,  350,  129 
Iowa,  72. 


A  count  is  demurrable  which  in  its  charg- 
ing part  alleges  that  the  act  was  recklessly 
"and"  wantonly  done  while  the  specification 
shows  that  it  was  recklessly  "or"  wantonly 
done;  "reckless"  not  being  equivalent  to 
"wanton"  or  "intentional."  Merrill  v.  Shef- 
field Co.,  53  South.  219,  222,  169  Ala.  242. 

'^Culpable  negligence'*  does  not  neces- 
sarily result  from  an  "intentional"  act  If 
the  killing  is  caused  by  culpable  negligence, 
then  it  is  not  necessarily  "IntentionaL" 
Hence  a  requested  instruction  that  culpable 
negligence  is  not  merely  an  •  omission  to  use 
ordinary  caution  and  care,  but  must  be  the 
result  of  intentional  act,  or  acts  which  are 
done  without  the  exercise  of  ordinary  care 
or  caution,  was  erroneous,  because  requiring 
it  to  be  the  result  of  "intentional"  acts.  Kent 
V.  State,  43  South.  773,  774,  53  Fla.  61  (dUng 
State  V.  Lockwood,  24  S.  W.  1015,  119  Mo. 
463). 

"  'Intentionally'  is  often  used  as  synony- 
mous with  'knowingly,'  and  when  so  used, 
an  act  is  Intentional'  if  the  person  who  does 
it  is  conscious  of  what  he  is  doing  and  its 
probable  consequences,  without  regard  to  the 
motive  which  induced  him  to  act.  In  this 
sense  Intentlonar  is  an  apt  word  to  describe 
the  injury  which  results  when  the  person 
whose  act  causes  it  is  conscious  of  the  in- 
jured person's  situation  and  of  his  duty  In 
the  matter  In  time  to  prevent  an  accident, 
but  is  not  conscious  of  an  intent  to  injure 
any  one."  Brown  v.  Boston  &  M.  B.  R.,  64 
Atl.  194,  198,  73  N.  H.  568. 

UNTJBMTIOHAXi  UIJUltT 

As  willful  injury,  see  Willful— Willfdlly. 

Loss  of  an  eye  from  a  blow  struck  by  an- 
other, with  the  intent  to  injure,  but  not  to 
put  out  an  eye,  is  within  the  clause  of  an 
accident  policy  exempting  the  Insurer  from 
liability  for  "Intentional  injuries."  Trav- 
elers' Protective  Ass'n  of  America  v.  Weil, 
91  S.  W.  886,  887,  40  Tex.  Civ.  App.  629. 

*An  injury  from  being  struck  by  a  brick 
in  a  difficulty  in  which  the  person  struck 
was  without  fault  and  the  other  party  the 
aggressor  is  within  the  clauee  of  a  policy  ex- 
empting the  insurer  from  llaMUty  for  "in- 
tentional injuries^"  Washington  v.  Union 
Casualty  &  Surety  Co.,  91  &  W.  988,  115  Mo. 
App.  627. 

Where  it  was  alleged  that  Insured  had 
been  placed  under  arrest  by  oflicers  of  the 
law  and  disarmed,  and  while  so  in  custody 
such  officers  negligently  and  without  lawful 
excuse  permitted  certain  parties  to  assault 
and  shoot  deceased,  and  thereby  cause  bis 
death,  such  death  was  caused  by  'intention- 
al injuries  inflicted  by  another  person,"  with- 
in a  provision  of  an  accident  policy  held 
by  deceased  exempting  the  company,  from 
liability  for  such  Injuries.  Jarnagain  v. 
i  Travelers'  Protective  Ass'n  of  America,  133 
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Fed.  892,  893,  66  C.  a  A.  622,  68  .L.  R.  A, 
499. 

In  an  accident  policy,  a  provision  that 
'*in  case  of  injuries  ♦  ♦  ♦  *intentionally' 
inflicted  on  himself  by  the  insured,  or  inflict- 
ed on  himself  or  received  by  him  while  in- 
sane,** the  company  shall  not  be  liable  ex- 
empts the  insurer  from  liability  for  injuries 
to  insured  while  insane,  whether  intention- 
ally inflicted  or  not  Blunt  v.  Fidelity  & 
Casualty  Co.,  78  Pac.  729,  730,  145  Cal.  268, 
67  li.  R.  A.  793,  104  Am.  St  Rep.  34. 

INTEirnOHAIi  KEOUOEHOE 

• 

The  words  'Intentional  negligence,"  as 
used  in  a  count  in  an  action  for  Injuries  to 
a  seryant,  characterizing  the  conduct  of  the 
engineer  as  wanton  or  "intentional  negli- 
gence,'* is  the  equivalent  of  wantonness,  will- 
fulness,, and  sufficiently  alleged  that  the  act 
was  done  intentionally.  Alabama  Great 
Southern  R.  Co.  v.  Williams,  37  South.  255, 
258,  140  Ala.  230. 

nr^BNTIOHAIi  WBOHO 

Negligence  distinguished,  see  Negligence. 

XNTENTIOHAIXT 

"Intentionally**  is  defined  in  Webster's 
International  Dictionary  to  mean  "in  an  in- 
tentional maimer;  with  Intention;  by  design 
or  purpose.**  In  an  action  against  a  carrier 
for  recovery  of  actual  and  exemplary  dam- 
ages for  the  act  of  one  of  its  conductors  in 
kicking  plaintiff,  a  messenger  boy,  13  years 
old,  over  the  heart  as  he  was  attempting  to 
board  the  car  as  a  passenger,  an  instruction 
that,  in  assessing  plaintiff's  damages,  the 
Jury  were  not  limited  to  the  physical  in- 
jury Inflicted,  but  in  addition  to  this,  if  they 
found  the  tort  was  malicious,  they  might 
allow  punitive  damages,  and  defining  the 
term  "malice**  to  mean  "the  intentional  do- 
ing of  a  wrongful  act  without  justice,  cause, 
or  excuse,  though  without  spite  or  111  will," 
sufficiently  defined  what  was  necessary  to 
authorlEe  exemplary  damages.  Mc^amara 
▼.  St  Louis  Transit  Co.,  81  S.  W.  880,  882, 
182  Mo.  676,  66  L.  R.  A.  486. 

Kirby's  Dig.  §  1899,  makes  it  a  misde- 
meanor to  willfully  and  intentionally  de- 
stroy, Injure,  or  obstruct  any  telegraph  or 
telephone  line  and  imposes  a  penalty  of 
double  damage*  Held,  that  the  words,  "will- 
fully** and  "intentionally,"  implied  an  evil 
Intent  without  justifiable  excuse  so  that  the 
destruction  of  a  portion  of  a  telephone  line 
by  a  railway  company  which  is  mistakenly 
believed  was  an  unlawful  obstruction  of  Its 
•rfeht  of  way,  and  was  also  a  hindrance  and 
a  menace  to  the  safe  operation  of  the  rail- 
way, was  not  an  act  for  which  the  owners 
of  the  telephone  line  were  entitled  to  recover 
double  damages  under  such  section.  St 
Louis,  I.  M.  &  S.  Ry.  Co.  v.  Batesvllle  &  W. 
Telephone  Co.,  97  S.  W.  660,  662,  80  Ark.  499. 


Where  an  officer  employed  by  the  com- 
missioner of  forestry,  under  Act  March  11, 
1903  (P.  L.  24),  is  Indicted  for  willfully  and 
maliciously  killing  a  dog,  and  the  evidence 
shows  that  the  defendant  had  heard  of  the 
character  of  the  dog  as  a  deer  dog,  and  that 
the*dog  was  killed  three  miles  from  his  mas- 
ter's residence,  and  when  not  in  company 
with  his  master,  it  Is  error  f6r  the  trial 
court  to  place  upon  the  defendant  the  burden 
of  disproving  malice.  The  defendant  in  such 
a  case  is  entitled  to  start  with  the  presump- 
tion in  his  favor  that  his  act  was  legal  rath- 
er than  Illegal.  Commonwealth  v.  Frederick, 
27  Pa.  Super.  Ot  228,  1^0. 

Under  Laws  1901,  p.  550^  c.  379,  S  5,  pro- 
viding that  any  member  of  a  board  of  review 
of  any  assessment  district,  who  shall  inten- 
tionally omit  or  agree  to  omit  from  assess- 
ment any  property  liable  to  taxation  in  such 
assessment  district  or  shall  otherwise  in- 
tentionally violate  or  fail  to  perform  any  du- 
ty imposed  upon  him  by  law,  shall  forfeit  a 
certain  sum  of  money,  the  word  *1ntentional- 
ly**  will  be  given  Its  usual  meaning  when  used 
in  penal  laws  as  Importing  willfulness,  evil 
intent,  or  unlawful  purpose.  State  v.  Zil)- 
mann,  98  N.  W.  543,  545,  121  Wis.  472. 

As  "knowimglj 

"  'Intentionally'  is  often  used  as  synony- 
mous with  ^knowingly,*  and  when  so  used  an 
act  is  'intentional*  if  the  person  who  does  it 
is  conscious  of  what  he  is  doing  and  Its 
probable  consequences,  without  regard  to 
the  motive  which  Induced  him  to  act  In 
this  sense'  Intentional'  Is  an  apt  word  to 
describe  the  injury  which  results  when  the 
person  whose  act  causes  It  is  conscious  of  the 
injured  person's  situation  and  of  his  duty 
in  the  matter  In  time  to  prevent  an  acci- 
dent, but  is  not  conscious  of  an  Intent  to 
Injure  any  one.*'  Brown  v.  Boston  &  M.  R. 
R.,  64  AtL  194,  198,  73  N.  H.  568. 

The  word  "intentionally,"  as  used  in  Rev. 
St  1899,  f  2572,  providing  that  any  miner 
who  shall  'Intentionally**  injure  any  shaft 
or  enter  any  place  of  the  mine  against  cau- 
tion or  disobey  any  order  given  in  carrying 
out  the  provisions  of  the  statute  shall  be 
guilty  of  a  misdemeanor,  only  requires  that 
the  act  constituting  the  alleged  ylolation  of 
the  section  shall  be  knowingly  done.  Kop- 
pala  &  Lampe  v.  Stat^,  89  Pac.  676,  577,  15 
Wyo.  898. 

INTERCOURSE 

See  Habitual  Carnal  Intercourse;    Sex- 
ual Intercourse;  Unlawful  Intercourse. 

"Intercourse**  means  "a  oommingling; 
intimate  ccftinections  or  dealings  between  per- 
sons or  nations,  as  In  common  affairs  and 
civilities,  in  correspondence  or  trade;  com- 
munication; commerce;  especially  inter- 
change of  thought  and  feeling;  association; 
communion."    Webster's  Diet    In  a   prose- 
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cution  for  rape  under  Pen.  Code,  |  261,  par. 
1,  a  conviction  cannot  be  had  on  proof  alone 
that  defendant  had  intercourse  with  the  pros- 
ecutrix. People  V.  Howard,  76  Pac.  1116, 
1117.  143  Cal.  316. 

^'Intercourse,"  as  used  to  represent  com- 
merce between  the  states,  which  Con|ress 
has  constitutional  power  to  regulate,  is  not 
limited  to  trade  in  commodities  but  includes 
as  well  the  transmission  of  intelligence, 
which  may  not  therefore  be  obstructed  or 
unnecessarily  incumbered  by  state  legisla- 
tion. International  Text-Book  Co.  v.  Pigg, 
30  Sup.  Ct  481,  484,  217  U.  S.  91„  54  L.  Kd. 
678,  24  L.  R.  A.  (N.  S.)  493, 18  Ann.  Gas.  UOS. 

As  sexual  imtereonrse 

Evidence  that  defendant  solicited  prose- 
cutrix to  enter  a  building  with  him  after 
dusk,  told  her  his  desire,  said  her  objection 
did  not  make  any  difference,  and  had  "in- 
tercourse" with  her,  held  sufficient  to  war- 
rant a  finding  of  penetration;  the  term  "in- 
tercourse," under  such  circumstances,  mean- 
ing sexual  intercourse.  State  v.  Bailly,  137 
N.  W.  352,  353,  29  S.  D.  588. 

INTEREST 

See  As  Interest  may  Appear;  Beneficial 
Interest;  Beneficially  Interested;  Best 
Interests  of  Territory ;  Direct  and  Spe- 
cial Interest;  Direct  Interest;  Direct 
Legal  Interest;  Directly  Interested; 
Licensee  with  an  Interest;  Partner's 
Interest;  Power  Coupled  with  an  In- 
terest; Present  Interest;  Public  Inter- 
est; Relative  Interested  in  Welfare; 
Successor  in  Interest 

Any  person  interested,  see  Any. 

The  words  '*rents,  issues,  and  profits" 
are  commonly  connected  together  with  refer- 
ence to  the  income  of  real  estata  What  are 
called  "rents,  issues,  and  profits"  in  real  es- 
tate are  the  same  as  what  are  naturally  call- 
ed "interest  and  income"  when  referring  to 
personal  property.  A  testator's  use  of  the 
word  "income"  in  addition  to  the  word  "in- 
terest" indicates  that  he  was  thinking  of  pro- 
ductive personal  property  other  than  the  or- 
dinary interest-producing  investments.  Oram 
V.  Peirce,  67  Atl.  1053,  1056,  73  N.  J.  Eq.  391. 

In  a  drainage  act,  a  provision  that,  In 
fixing  the  boundaries,  .the.  board  should  deter- 
mine them  with  a  view  to  promoting  the  "in- 
terest of  said  drainage  district,"  the  phrase 
quoted  meant  the  public  interest  of  this  dis- 
trict and  not  the-  private  advantage  to  be 
gained  by  the  property  owners.  State  ex  rel. 
Harris  v.  Han.son,  115  N.  W.  294,  297,  80  Neb. 
724. 

An  inquiry  by  the  Post  OiMce  Depart- 
ment for  the  purpose  of  determining  whether 
a  corporation  has  been  guilty  of  a  fraudulent 
use  of  the  mails,  and  whether  a  fraud  order 
shall  be  Issued  agaiust  it,  is  a  proceeding 
in  which  the  United  States  is  "interested"' 


within  Rev.  St  U.  S.  §  1782,  prohibiting  a 
United  States  senator  from  receiving  com- 
pensation for  services  rendered  by  him  to 
any  person  or  any  bureau  of  the  United 
States  in  relation  to  a  matter  in  which  the 
United  States  is  interested.  United  States  v. 
Burton,  131  Fed.  552,  553,  557. 

Within  the  meaning  of  Hev.  St  §  1782, 
making  it  a  misdemeanor  for  a  United  States 
Senator  to  receive  or  agree  to  receive  com-  * 
pensation  for  services  rendered  before  any  de- 
partment in  relation  to  any  proceeding  la 
which  the  United  States  is  so  interested,  the 
word  "interested"  is  not  restricted  to  cases  in 
which  the  United  States  has  a  direct  mon- 
eyed or  pecuniary  interest,  and  a  fraud  or- 
der inquiry  pending  before  the  Post  Ofllce 
Department  is  a  proceeding  in  which  the 
United  States  has  an  Interest.  Burton  v. 
United  States,  26  Sup.  Ct  688,  695,  202  U.  S. 
344,  50  L.  Kd.  1057,  6  Ann.  Cas.  362. 

In  assicnmemt 

The  court  can  remove,  under  the  act  in 
relation  to  the  Supreme  Court,  a  voluntary 
assignee  for  the  benefit  of  creditors,  vpon  pe- 
tition, for  cause  shown,  only  in  case  the  ap- 
plication for  his  removal  be  made  by  a  ma- 
jority in  interest  of  the  creditors  "interested 
in  the  assignment."  Held  that.  In  ascertain- 
ing such  majority,  lien  creditors  and  mort- 
gagees, who  are  f^Uy  secured  outside  the  as- 
signment, are  not  to  be  reckoned  as  "interest- 
ed" in  the  sense  of  the  statute  in  it  In  re 
Durfee,  4  R.l.  401,  407. 

In  Tbusiness 

An  owner  of  property  who  leases  it  for 
a  saloon  for  a  specified  sum  per  month,  and 
a  part  of  the  profits  of  the  business,  is  not 
"interested"  in  the  business  within  Acts  31st 
Leg.  c.  17,  i  9,  requiring  each  person  desiring 
a  liquor  license  to  state  his  name  in  the  ap- 
plication, and  to  swear  that  no  other  person 
is  interested  in  the  bu.slness;  the  word  **in- 
terested"  meaning  an  Interest  in  the  business 
itself.  Doyle  v.  Scott  (Tex.)  134  S.  W.  829. 
830. 

In  oovporation  or  corporate  stook 

A  contract  between  an  inventor  and 
capitalists,  who  had  each  contributed  $250 
for  the  perfection  of  a  machine,  provided  that 
the  capitalists  were  to  contribute  a  certain 
amount  of  money,  and  that  the  inventor,  in 
lieu  of  money,  was  to  give  his  process  and 
time  to  the  enterprise,  and  that,  when  it  was 
under  way,  a  corporation  should  be  formed 
to  manufacture  the  desired  product  It  fur- 
ther iirovided  tliat  the  ^'interest"  of  the  in- 
ventor in  the  capital  stoclv  of  the  corporation  . 
should  be  three-fifths,  and  "the  interest"  of 
the  capitalists  two-fifths,  and  that  the  capi- 
tal stock  should  be  distributed  accordingly. 
The  capitalists  were  entitled  to  two-fifths  of 
the  capital  stock  of  the  corporation  after  it 
was  formed.  The  privilege  of  going  into  the 
market  and  buying  stock  of  the  concern  at 
market  rates  would  not  seem  to  be  an  "inter- 
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est* *  which  satisfies  either  the  meaning  of 
the  agreement  or  the  equities  of  the  parties, 
and  such  purchase  would  scarcely  be  a  dis- 
tribution of  stock.  Hunter  Smokeless  Pow- 
der Co.  T.  Hunter,  91  N.  Y.  Supp.  620,  623, 
100  AM).  Div.  191. 

In  a  corporation  which  was  Involved 
flnandally,  plaintiffs  owned  four-sevenths  of 
the  capital  stock,  and  defendants  three-sev- 
enths. To  give  defendants  a  controlling  In- 
terest, the  parties  contracted  that  plaintiffs 
should  transfer  their  Interest  to  defendants, 
with  the  exception  of  a  specified  number  of 
shares;  that  defendants  were  to  have  two 
years  in  which  to  comply  with  the  contract, 
and,  should  they  fall  to  so  comply,  the  **in- 
terest'*  of  plaintiff  should  reinvest  In  them 
in  the  same  proportion  as  they  held  and 
were  possessed  of  at  the  signing  of  the  agree- 
ment Held  that,  npon  default  of  defend- 
ants in  view  of  the  fact  that  the  word  "rein- 
vest" implies  a  previous  divestiture  and  the 
use  of  the  phrase  "in  the  same  proportion 
and  ratio  as  they  were  held  and  possessed 
of,"  whereas  plaintiffs  never  had  possession 
of  the  corporate  property  as  such,  plaintiffs 
were  entitled  to  recover  their  interest  con- 
veyed in  the  "stock"  only,  and  not  in  the 
"property"  of  the.  corporation.  Tevis  v,  Ryr 
an,  108  Pac.  461,  464,  13  Ariz.  120. 

In  elalat  upon  United  States 

An  agreement  to  pay  counsel  a  sum 
equal  to  33%  per  cent,  of  the  amount  which 
may  be  allowed  on  a  claim  was  not  within 
Rev.  St.  U.  S.  §  3477,  providing  that  all  trans- 
fers and  assignments  made  of  any  claim  up-' 
on  the  United  States,  or  any  part  or  share 
thereof,  or  "Interest"  therein,  whether  abso- 
lute or  conditional,  shall  be  absolutely  null 
and  void  unless  made  after  the  claim  is  al- 
lowed. Knut  v.  Nutt,  35  South.  686,  688,  83 
Miss.  366,  102  Am.  St  Rep.  462. 

Encase  dlstlnsnished 

The  term  "Interested,"  ns  used  with 
reference  to  •  a  perj^on's  connection  with  a 
business,  Is  not  synonymous  with  "engaged,** 
since  a  person  might  have  a  financial  Interest 
in  a  business  in  the  operation  of  which  he 
took  no  part;  thus,  where  Insured  was  finan- 
cially interested  in  a  saloon  business  with 
his  son,  but  took  no  part  in  the  opemtion 
of  the  business,  he  was  'Interested"  but  not 
"engaged"  therein,  within  a  provision  of  an 
insurance  company's  laws  providing  that  no 
beneficial  member  of  the  order  should  be  en- 
gaged as  principal,  agent,  or  servant  In  the 
manufacture  or  sale  of  liquors  as  a  beverage. 
Graves  v.  Knights  of  Maccabees  of  the  World, 
112  N.  Y.  Supp.  948.  949,  128  App.  Div.  660. 

In  estate  or  fund 

Civ.  Code  Prac.  §  439,  provides  that  aft- 
er an  execution  and  return  of  nulla  bona 
plaintiff  may  institute  an  equitable  action  for 
the  discovery  of  any  money,  etc.,  to  which 
defendant  is  entitled,  and  persons  Indebted 
to  defendant,  or  holding  money  In  which  he 


has  an  interest,  may  be  made  parties  defend- 
ant In  such  action.  H.  attached  money  due 
from  defendant  to  plaintiff,  and  the  attach- 
ment had  been  sustained,  when  defendant 
bank,  a  creditor  of  H.,  attached  the  money 
in  the  hands  of  defendant  which  was  due 
H.,  the  former  being  served  with  notice  of 
the  attachment.  Held,  that  after  his  attach- 
ment thereof  H.  had  an  interest  In  the  money 
in  the  hands  of  defendant  within  the  statute, 
service  of  the  attachment  upon  defendant 
being  sufficient  notice  of  the  attachment  of 
the  fund  due  H.  under  his  attachment,  and 
it  was  immaterial  that  plaintiff  was  not  made 
a  party,  and  hence  the  purchase  thereafter 
by  defendant  of  the  Judgment  from  H.  was 
at  his  peril,  and  did  not  defeat  the  claim  of 
the  bank  to  the  fund  which  it  had  attached 
in  his  hands.  Brackett's  Adm'r  v.'  Boreing's 
Adm'r,  110  S.  W.  276,  279,  131  Ky.  751. 

In  estate  of  bankrapt 

Bankr.  Act  July  1,  1898,  c.  541,  {  SO, 
subd.  3,  provides  that  the  referee  shall  fur- 
nish such  Information  concerning  estates  In 
process  of  administration  as  may  be  request- 
ed by  parties  in  Interest.  Section  47,  subd, 
5,  provides  that  the  trustee  shall  furnish 
such  information  aa  may  be  requested  by  par* 
ties  in  interest ;  and  section  49  declares  that 
the  accounts  and  papers  of  the  trustee  shall 
be  open  to  inspection  of  officers  and  parties 
in  interest  Held,  that  a  creditor  of  a  bank- 
rupt was  a  "party  in  interest"  within  such 
sections,  even  though  he  had  not  formally 
proved  his  claim.  In  re  SamuelsohU)  174 
Fed.  911,.  912. 

Bankr.  Act  July  1,  1898,  c.  541,  {  32,  pro- 
vides that  in  the  event  petitions  are  filed 
against  the  same  person  in  different  courts 
of  bankruptcy,  each  having  jurisdiction,  the 
cases  shall  be  transferred  to  and  be  consoli- 
dated by  the  one  of  such  courts  which  can 
proceed  with  the  same  for  the  greatest  con- 
venience of  "parties  in  interest";  and  Gen- 
eral Order  6  provides  that  the  court  retain- 
ing jurisdiction,  in  case  several  petitions  are 
filed  in  different  courts,  if  satisfied  that  it 
is  for  the  greatest  convenience  of  "parties  In 
interest"  that  another  of  said  courts  should 
proceed  with  the  cases,  shall  order  them  to 
be  transferred  to  that  court.  Held,  that  the 
term  "parties  in  Interest"  was  not  limited 
to  unsecured  creditors  of  the  bankrupt,  but 
Included  all  persons  whose  pecuniary  inter- 
ests were  directly  affected  by  the  bankruptcy 
proceedings.  In  re  United  Button  Co.,  137 
Fed.  668,  672. 

"An  application  for  a'  discharge"  in 
bankruptcy  "may  be  opposed  by  apy  of  the 
*parties  in  luterest'  To  entitle  a  party  to 
oppose  a  discharge,  he  must  have  a  pecuniar^' 
Interest  in  the  matter,  and  that  interest  must 
be  satisfactorily  showui  A  person  has  been 
held  to  have  an  interest  sufficient  to  entitle 
him  to  oppose  a  discharge,  where  his  claim 
was  contingent  and  unliquidated  so  as  not  to 
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be  capable  of  heing  proved  as  a  debt,  or 
where  be  held  an  equitable  claim  onljir 
against  the  estate,  or  where  his  claim  was 
being  contested,  although  his  claim  has  not 
been  proved,  or  Is  no  longer  provable.  But, 
where  a  debt  \b  barred  by  a  lapse  of  time, 
'  the  creditor  has  no  interest,  and  therefore 
cannot  oppose  the  discharge."    In  re  Levey, 

133  Fed.  572,  574  (quoting  and  adopting  defi- 
nition in  Loveland,  Law  k  Proceed.  Bankr. 
pp.  738,  739). 

The  term  "party  In  Interest,"  as  used  in 
the  rule  that  objections  to  discharge  In  bank- 
ruptcy may  be  made  by  any  **party  In  inter- 
est," includes  all  creditors  who  hare  had 
their  claims  allowed  and  who  hare  partici-. 
pated  In  the  distribution  of  the  insufficient 
assets.  Talcott  t.  Friend,  179  Fed.  676,  681, 
103  O.  C.  A.  80. 

One  who  has  a  suit  pending  against  a 
bankrupt  for  the  recoyery  of  a  debt  which  is 
contested  is  a  party  in  interest,  and  'entitled 
to  contest  the  bankrupt's  right  to  a  discharge, 
although  his  claim  has  not  been  proved  In 
the  bankruptcy  proceedings.    In  re  Conroy, 

134  Fed.  764,  766. 

Specifications  In  opposition  to  a  bank- 
rupt's application  for  discharge,  reciting  that 
B.,  being  interested  as  a  creditor  In  the  es- 
tate of  the  bankrupt,  opposed  the  granting  of 
the  bankrupt's  discharge,  were  sufficient,  al- 
though bankruptcy  form  58,  promulgated  by 
the  Supreme  Court,  contains  a  recital  that 
the  person  opi)osing  such  discharge  is  a  **par^ 
ty  interested"  in  the  estate  of  the  bankrupt 
In  re  Nathanson,  155  Fed.  645,  649. 

The  phrase  "party  in  interest/'  as  used 
in  Bankr.  Act  July  1,  1898,  c  541,  §  14b, 
providing  that  objections  to  an  application 
for  a  discharge  may  be  filed  by  a  "party  in 
interest,"  refers  not  only  to  creditors  but  al- 
so includes  the  trustee  in  bankruptcy,  so  long 
as  the  estate  is  unsettled,  and  he  is  claiming 
and  seeking  to  recover  property  from  the 
bankrupt,  alleged  to  belong  to  the  estate.  In 
re  Harr,  143  Fed.  421,  423. 

•An  averment  tn  a  petition  for  revoca- 
tion of  the  discharge  of  a  bankrupt  merely 
that  petitioners  are  "creditors"  of  the  bank- 
rupt is  insufficient  to  show  that  they  are 
"parties  in  interest,"  entitled  to  dbject  to  the 
discharge  or  to  file  such  petition  under  sec- 
tion 14b,  as  amended  by  Act  Feb.  5,  1903,  c. 
487.  Tiie  petition  must  show  that  they  had 
provable  debts  which  were  afl^ected  by  the 
discharge.    In  re  Chandler,  138  Fed.  637,  638. 

A  trustee  In  bankruptcy,  so  long  as  the 
estate  is  unsettled,  and  so  long  as  he  is  claim- 
ing and  seekipg  to  recover  property  or  money 
from  the  bankrupt  alleged  to  belong  to  the 
estate  and  to  be  wrongfully  withheld  or  con- 
cealed, is  a  **party  in  interest,"  within  the 
meaning  of  section  14b,  as  amended  Feb.  5, 
1903,  c  487,  and  may  file  and  prosecute  spec- 


ifications of  objection  to  the  bankrupt's  dis- 
charge.  In  re  Levey,  133  Fed.  572,  573. 

The  term  "parties  in  interest,"  as  used  In 
Bankr.  Act  July  1,  1898,  c  541,  §  57d,  which 
permits  parties  in  Interest  to  object  to  the  al- 
lowance of  claims  against  the  estate,  applies 
only  to  those  who  have  an  Interest  In  the  res 
which  is  to  be  administered  and  distributed  in 
the  proceeding,  and  does  not  include  those 
who  are  merely  debtors  or  alleged  debtors  of 
the  bankrupt.  In  xe  Sully,  152  Fed.  619,  620, 
81  C.  C.  A.  609. 

An  unsecured  creditor  of  a  bankrupt  is 
a  "party  in  interest,"  within  the  meaning 
of  section  57d,  and  may,  as  well  as  the  trus- 
tee, object  to  the  allowance  of  a  dalm  of  an- 
>other  unsecured  creditor.  In  re  Hatem,  161 
Fed.  896,  896. 

A  creditor  of  a  bankrupt,  who  has  assign- 
ed his  claim,  receiving  a  consideration  there- 
for, is  no  longer  a  ^'party  in  interest"  who 
can  maintain  a  petition  to  set  aside  the  con- 
firmation of  a  composition  subsequently  en- 
tered, although  the  assignment  was  obtained 
through  the  fraud  and  misrepresentation  of 
the  trustee  and  bankrupt,  whatever  may  be 
his  right  to  proceed  against  them.  In  re  Al- 
len B.  Wrisley  Co.,  133  Fed.  388,  889,  66 
O.  a  A.  450. 

la  estate  of  deeedeat 

Testator's  only  heir  when  the  will  was 
admitted  to  probate  was  a  ''person  interest- 
ed" entitled  to  file  a  bill  to  contest  the  wiU 
under  Kurd's  Bev.  St  1908,  c.  148,  §  7,  pro- 
viding that  any  person  ipterested  may  within 
one  year  after  probate  file  a  bill  to  contest 
the  will.  Selden  v.  Illinois  Trust  &  Sav- 
ings Bank,  87  N.  E.  860,  862,  239  IlL  67,  130 
Am.  St  Rep.  180. 

Where  contestant's  husband  was  tfa^ 
sole  heir  of  testatrix,  and  contestant  was  Us 
sole  heir,  as  well  as  his  sole  devisee  and  lega- 
tee, she  was  a  **party  interested,"  and  enti- 
tled to  contest  the  probate  of  testatrix's 
wUL  Rainey  v.  Rldgway,  41  South.  632,  148 
Ala.  524  (citing  Lockard  v.  Stephenson,  24 
South.  096,  120  Ala.  641,  74  Am.  St  Rep, 
63;  Donald  v.  Portis.  42  Ala.  29). 

Where  a  decedent  left  him  surviving  a 
daughter,  who  died  before  his  wUl  was  of- 
fered for  probate,  a  son  of  the  daughter  was 
"Interested  In  the  estate"  so  as  to  entitle  him 
to  contest  the  probate.  Henry  y.  Wert,  42 
South.  405,  406,  149  Ala.  674. 

Purchasers  from  an  heir  of  a  testator 
may  resist  the  probating  of  his  will;  they 
being  "persons  interested,"  within  Ky.  St, 
1903,  §§  4856-4861,  making  such  persons  prop- 
er or  necessary  parties  to  probate  proceed- 
ings. Foster  v.  Jordan,  113  S.  W.  490,  491, 
130  Ky.  445. 

Creditors  of  an  heir  of  decedent  who 
claim  that  the  probate  of  a  will  is  barred 
by  the  statute  of  limitations  are  "persons  in- 
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terested,**  within  the  meaning  of  Ky.  St  1903» 
§§  4856,  4857,  4860,  proTlding  that  a  person 
offering  a  will  lor  probate  may  obtain  from 
the  clerk  of  the  court  process  directed  to  the 
proper  ofBcer  requiring  him  to  summon  any 
person  interested  in  such  probate  to  appear 
at  the  next  term  of  the  court,  that  the  court 
itself  may  cause  persons  interested  in  the 
probate  to  be  summoned,  or  that  it  may  pro- 
ceed to  probate  and  admit  the  will  to  rec- 
ord or  reject  the  same  without  summoning 
any  party,  and  are  entitled  to  contest  the 
probate  of  the  will.  Mullins  v.  Fidelity  & 
Deposit  Oo.  (Ky.)  100  S.  W.  266,  258  (citing 
Brooks  V.  Paine  [Ky.]  90  S.  W.  600). 

A  "person  interested  in  the  estate  of 
the  decedent,"  under  Code  Civ.  Proc.  fi  2647, 
is  a  person  who  may  maintain  proceedings 
for  the  revocation  of  the  probate  of  a  will 
once  duly  admitted  to  probate.  Where  the 
half -sister  of  a  decedent  would  be  entitled  to 
a  distributive  share  in  his  estate  in  the 
absence  of  a  will,  she  is  "interested  in  the 
estate,"  within  Code  Civ.  Proc.  |  2643,  relat- 
ing to  letters  of  administration  with  the 
will  annexed,  though  she  takes  nothing  un- 
der the  will.  In  re  Brown's  Estate,  113  N. 
Y.   Supp.  937,  938,  60  Misc.  Rep.  628. 

The  ••interest"  referred  to  in  Rev,  St 
1909,  §  555,  providing  that  a  will  contest  may 
be  instituted  by  any  person  Interested  in 
the  probate  of  the  will,  must  be  a  financial 
interest  in  the  estate,  and  one  which  will  be 
benefited  by  the  setting  aside  of  the  will,  and, 
where  the  petition  for  a  contest  shows  that  If 
the  will  is  set  aside  contestant  will  get  noth- 
ing, he  is  not  a  party  in  interest.  State  ex 
rel.  Damon  v.  McQuilUn,  152  S.  W.  341,  846, 
246  Mo.  674. 

One  entitled  to  property  passing  under 
the  residuary  clause  of'  a  will  altered  by 
lines  drawn  through  it,  if  admitted  to  pro- 
bate in  its  original  condition,  has  such  an 
'Interest  in  the  estate"  as  authorizes  him  to 
file  a  caveat  for  the  revocation  of  the  probate 
of  the  will,  as  altered,  and  for  the  granting 
of  a  probate  of  the  will  in  its  original  con- 
dition. Home  of  the  Aged  of  the  Methodist 
Bplscopal  Church  v.  Bantz,  66  Atl.  701,  703, 
106  Md.  147. 

The  public  administrator  has  no^^lnter- 
est  in  the  estate"  of  a  deceased  person  which 
entitles  him  to  appear  and  object  to  the  pro- 
bate of  the  will,  under  a  statute  providing 
that  any  person  Interested  in  the  estate  may 
contest  such  proceedings..  State  ex  rel.  Ea- 
kins  V.  District  Court  of  Second  Judicial 
Dlst,  85  Pac.  1022,  1023,  34  Mont.  226. 

The  possibility  that  all  of  the  heirs  of  a 
decedent  or  some  one  of  them  may  fail  to 
appear  and  claim  the  property,  so  that  there- 
upon the  Attorney  General  may  proceed  un- 
der Code  C^v.  Proc.  $  1269,  to  declare  an  es- 
cheat, and  that  no  heir  may  then  or  within 
20  years  after  Judgment  appear  to  claim  the 
property  or  its  proceeds,  so   that  absolute 


ownership  will  vest  in  the  state  under  sec- 
tions 1271,  1272,  does  not  give  the  state  an 
"interest  in  the  estate  of  the  decedent,"  with- 
in the  meaning  of  section  1307,  authorizing 
any  person  interested  in  an  estate  to  appear 
in  probate  proceedings  and  contest  the  will. 
State  ex  rel.  Attorney  G^eneral  v.  Superior 
Court  of  Sacramento  County,  82  Pac.  672, 
674,  148  Cal.  55,  2  L.  R.  A.  (N.  S.)  643. 

A  brother  of  an  intestate,  who  resided 
in  a  foreign  country  and  was  not  cited  or 
made  a  party  to  the  settlement,  can  institute 
proceedings  against  the  administrator  for  a 
new  accounting,  under  Code  Civ.  Proc.  S  2727, 
providing  that  a  judicial  settlement  of  an 
administrator's  accounts  may  be  compelled 
by  the  next  of  kin  or  any  party  in  interest 
after  the  expiration  of  one  year  from  the 
Issuance  of  letters  of  administration,  since 
section  2514,  subd.  11,  declares  that  the  ex- 
pression "person  interested,"  where  it  is 
used  in  connection  with  an  estate  or  a  fund, 
including  every  person  entitled  either  abso- 
lutely or  contingently  to  share  in  the  estate 
for  the  proceeds  thereof.  In  re  Killan's  Es- 
tate, 65  N.  B.  561,  565,  172  N.  Y.  547,  63  K 
R.  A.  95. 

Where  the  superior  court  of  a  county  ap- 
pointing a  public  administrator,  as  adminis- 
trator of  the  estate  of  a  nonresident,  was 
without  power  to  make  such  appointment, 
the  administrator  so  appointed  was  not  a 
"person  Interested,"  \^ithln  Code  Clr.  Proc. 
i  1374,  entitled  to  oppose  the  appointment  of 
an  administrator  in  the  county  in  which  Ju- 
risdiction had  attached.  In  re  Davis'  E}state, 
87  Pac.  17,  18,  149  Cal.  485. 

An  attorney  employed  by  an  executor  or 
administrator  to  assist  him  in  the  execution 
of  his  trust  is  not  the  attorney  of  the  estate, 
but  simply  of  the  executor  or  administrator 
who  selects  and  employs  him,  and  allowances 
for  his  services  must  be  made  to  the  executor 
or  administrator  and  not  to  the  attorney, 
and  he  has  no  claim  that  he  can  enforce 
against  the  estate  by  action  or  in  any  other 
manner;  nor  is  he  a  *^erson  interested  in 
the  estate,"  within  the  meaning  of  Code  Civ. 
Proc.  fi  1635,  permitting  such  parties  to  file 
exceptions  to  accounts  of  executors  or  ad- 
ministrators, though  he  has  agreed  with  the 
executor  or  administrator  that  he  will  accept 
for  his  services  such  sum  as  the  probate 
court  may  allow.  In  re  Kruger's  Estate,  76 
Pac.  891,  892,  143  CJfel.  141. 

Where  the  superior  court  appointing  a 
public  administrator  as  administrator  of  the 
estate  of  a  nonresident  had  no  power  to  ap- 
point him  because  proceedings  had  been  pre-  , 
vlously  instituted  for  the  appointment .  of 
another  in  another  county,  the  administrator 
so  illegally  appointed  was  not  a  "person  in- 
>  terested,"  within  the  meaning,  of  Code  Civ. 
Proc.  fi  1374,  and  as  such  entitled  to  oppose 
the  appointment  of  an  administrator  in  the 
county  in  which  Jurisdiction  had  attached. 
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In  re  Davis'  Estate,  87  Pac.  i7,  18,  149  Cal. 

485. 

A  public  administrator  and  nonresident 
heirs  are  "persons  interested/'  within  tiie 
meaning  of  Code  av.  Proc.  §  1374,  providing 
that  any  person  interested  may  contest  a  pe- 
tition for  letters  of  administrator  on  the 
ground  of  incompetency  of  the  applicant,  and 
they  may  contest  not  only  in  the  lower 
court  but  on  appeal.  It  is  not  necessary  that 
the  contestant  shall  be  competent  to  assert 
the  right  to  administer  himself  nor  be  enti- 
tled to  nominate  the  appointee  in  order  to 
contest.  If  the  facts  constituting  the  incom- 
petency of  the  applicant  were  not  properly  or 
sufficiently  stated,  this  would  not  be  a  ground 
for  the  dismissal  of  the  appeal.  An  appeal 
lies  from  an  order  granting  or  denying  letters 
of  administration,  and  no  reason  is  given 
why  the  right  of  the  person  interested  to 
contest  should  c^ase  upon  the  adverse  order 
being  made  by  the  superior  court.  In  re 
Grave's  Estate,  96  Pac.  792,  793,  8  Cal.  App. 
254. 

A  legatee  is  a  "person  interested,"  within 
Orphans'  Court  Act  (P.  L.  1898,  p.  757)  {  116, 
authorizing  any  person  interested  in  an  es- 
tate on  failure  to  make  settlement,  to  cite 
the  executor,  or  administrator  to  make  such 
settlement  In  case  of  default.  In  re  Ilasten- 
denbeck,  75  Atl.  823,  73  N.  J.  Eq.  337. 

A  receiver  in  supplementary  proceedings 
against  one  having  either  a  vested  or  a  con- 
tingent interest  in  an  estate,  his  interest  being 
dependent  upon  the  validity  of  trusts  creat- 
ed by  the  will.  Is  a  "person  interested"  in 
the  estate  within  Code  Civ.  Proc.  §§  2514  (11), 

,  2685,  so  that  he  may  ask  for  the  removal  of 
the  executors  for  wasting  the  estate,  though 

.  section  2463  prevents  the  seizure  of  the  trust 
estate.  In  re  Kennedy's  Estate,  128  N.  Y. 
Supp.  626,  627,  143  App.  Dlv.  839. 

Under  Code,  fi  2143,  authorizing  "any  per- 
son interested"  to  appear  and  contest  any 
item  of  the  account  of  the  personal  repre- 
sentative, a  creditor  may  often  be  a  "person 
interested,''  within  the  meaning  of  the  stat-. 
ute.  A  creditor  may  maintain  a  bill  In  chan- 
cery for  the  settlement  of  the  estate  of  the 
deceased  debtor,  and  may  as  a  matter  of 
right  ramove  the  administration  from  the 
probate  court  into  the  chancery  court,  before 
jurisdiction  has  attached  in  the  probate  court 
for  a  final  settlement,  and  after,  on  showing 
special  equities.  Rensford  v,  Joseph  A.  Mag- 
nus &  Co.,  43  South.  853,  854,  150  Ala.  288. 

Code  Civ.  Proc.  §  2679,  provides  that,  if 
a  temporary  administrator  neglects  to  make 
a  deposit  within  the  time  limited,  the  surro- 
gate must,  upon  the  application  of  a  "person 
Interested"  In  the  estate,  make  an  order,  etc. 
Section  2514  says:  "The  expression  'person 
interested,'  where  it  is  used  in  connection 
with  an  estate  or  a  fund,  includes  every  per- 
son entitled,  either  absolutely  or  contingent- 
ly,  to  share  in  the  estate  or  the  proceeds 


thereof,  or  in  the  fund,  as  husband,  wife, 
legatee,  next  of  kin,  heir,  devisee,  assignee, 
grantee,  or  otherwise,  except  as  a  creditor." 
In  re  Hopkins'  Will,  96  N.  Y.  Supp.  941,  943, 
110  App.  Dlv.  907. 

Code  Civ.  Proc  |  2481,  subd.  11,  author- 
izes the  Surrogate's  Court  to  exercise  such 
incidental  powers  as  may  be  necessary  to 
carry  out  powers  expresrfy  conferred.  Sec- 
tion 2808  provides  that  a  testamentary  trus- 
tee may  be  called  to  account  by  petition  in 
the  Surrogate's  Court  by  any  person  inter- 
ested In  the  execution  of  the  trust,  a^d  by 
section  2514,  subd.  11,  a  "person  Interested" 
is  any  one  entitled  to  share  in  the  estate, 
except  a  creditor.  An  executrix  sued  an  ex- 
ecutor and  trustee  for  an  accounting  on  the 
ground  that  defendant  had  wrongfully  re- 
tained income  bequeathed  to  plaintiff's  testa- 
tor, and  it  appeared  that  defendant  had  ac- 
counted tn  the  Surrogate's  Court,  and  that 
his  account  had  been  there  settled.  Held, 
that  the  complaint  would  be  dismissed,  as  the 
matters  were  properly  recognizable  In  the 
Surrogate's  Court  Meeks  v.  Meeks,  100  N. 
Y.  Supp.  667,  669,  51  Misc.  Rep.  538. 

Under  a  statute  entitling  a  husband, 
where  there  are  no  children,  to  one-half  of 
the  estate  absolute,  a  husband  Is  a  "person 
Interested"  in  the  estate,  within  the  meaning 
of  another  statute  authorizing  a  "person  in- 
terested" to  file  an  affidavit  preliminary  to 
proceedings  for  the  discovery  of  assets.  Ex 
parte  Gfeller,  77  S.  W.  552,  556,  178  Mo.  248. 

The  purchaser  of  the  interest  of  an  heir 
to  land  ow^ned  by  decedent  is  not  entitled 
to  apply  for  a  sale  thereof  for  the  payment 
of  debts,  under  Rev.  St.  1899,  fi  150,  providing 
that  such  application  may  be  made  by  any 
"creditor  or  other  person  interested  in  the 
estate."  The  term  "other  person  interested 
in  the  estate"  contemplates  persons  who  have 
an  Interest  in  the  distribution  of  the  estate  or 
who  have  a  right  to  participate  in  such  dis- 
tribution, such  as  an  heir  or  one  who  is  made 
the  legatee  by  will,  or  the  guardian  or  credi- 
tor of  one  of  the  heirs  of  the  estate  or  other 
persons  who  may  be  entitled  to  a  distribu- 
tive share  of  the  estate.  The  purchase  of  the 
interest  of  two  children  of  deceased  in  land 
which  ^descended  to  them  falls  far  short  of 
creating  any  "Interest  In  the  estate,**  as  con- 
templated by  the  statute.  Stark  v.  Kirch- 
graber,  85  S.  W.  868,  871,  186  Mo.  633,  105 
Am.  St.  Rep.  629. 

The  phrase  "person  interested  therein," 
as  used  in  title  1,  div.  7,  c.  9,  Rev.  St.,  au- 
thorizing partition  by  heirs  at  law,  includes 
a  widow  or  one  holding  a  lien,  but  does  not 
Include  an  administrator.  Stout  v.  Stout, 
92  N.  E.  465,  466,  82  Ohio  St.  358,  137  Am. 
St.  Rep.  785. 

The  phrase  "persons  interested  in  the 
estate,"  as  used  in  Rev.  St.  1899,  |  148,  pro- 
viding that,  on  filing  of  a  petition  for  the 
sale  of  real  estate  of  a  decedent,  the  court 
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shall  order  "all  persons  interested  In  the  es- 
tate*' to  be  notified  thereof,  and  that  such  no- 
tice be  published,  provided  that,  where  the 
heirs  of  the  devisee  are  residents  of  the  coun- 
ty, notice  shall  be  served  on  each  one,  was 
purposely  left  a  broad  one  and  will  not  be 
held  to  Include  only  heirs  and  devisees.  Des- 
loge  V.  Tucker,  94  S.  W.  283,  286,  196  Mo. 
587. 

Code  Civ.  Proc.  §  2617,  providing  that 
any  person,  although  not  cited,  who  is  named 
as  a  devisee  or  legatee  in  the  will  propound- 
ed, or  as  executor,  trustee,  devisee,  or  lega- 
tee in  an^  other  paper  purporting  to  be  a  will 
of  decedent,  or  "who  is  otherwise  Interested 
In  sustaining  or  defeating  the  will,"  may 
appear  and  at  his  election  support  or  oppose 
the  application,  in  authorizing  a  person  "who 
is  otherwise  Interested  in  sustaining  or  de- 
feating the  wiir'  to  appear,  means  only-  a 
person  who  has  a  pecuniary  interest. to  pro- 
tect, either  as  an  individual  or  in  a  repre- 
sentative capacity.  An  interest  resting  on 
sentiment  or  sympathy,  or  on  any  ba^. other 
than  the  gain  or  loss  of  money  or  its  equiva- 
lent, is  not  sufficient ;  but  any  one  who  would 
be  deprived  of  property  in  the  broad  sense 
of  the  word,  or  who  would  become  entitled 
to  property,  by  the  probate  of  a  wUl,  is  au- 
thorized to  appear  and  be  heard  upon  the 
subject.  In  re  Hoyt's  Will,  106  N.  Y.  Supp. 
359,  361,  55  Misc.  Rep.  159  (citing  In  re 
Davis,  75  N.  E.  530,  182  N.  Y,  468). 

In  partnerskip 

The  interest  of  a  defendant  in  a  part- 
nership, which  is  held  by  a  temporary  in- 
junction in  a  suit  by  a  creditor,  is  the  bal- 
ance which  would  become  due  him  after  the 
payment  of  all  firm  debts  and  the  adjust- 
ment* of  the  accoimts  of  the  partners.  Qay 
V.  Ray,  80  N.  £.  693,  694,  195  Mass.  8. 

The  interest  of  each  partner  In  the  part- 
nership property  is  his  share  of  the  surplus 
after  payment  of  all  the  partnership  debts 
and  settlement  of  all  accounts  between  him- 
self and  his  partners.  Jones  v.  Way,  97  Pac. 
437,  438,  78  Kan.  535,  18  L.  R.  A\  (N.  S.) 
1180. 

**The  *lnterest'  of  a  partner  in  the  part- 
nership property  of  his  firm  is  his  share  of 
what  may  be  left  of  such  property  after  the 
payment  of 'the  debts  of  the  firm,  and  after 
the  deduction  therefrom  of  his  indebtedness, 
if  any,  to  his  firm ;  for  his  copartners  have 
a  specific  lien  on  his  share  of  the  assets  of 
the  partnership  to  secure  his  indebtedness 
to  the  firm,  and  in  the  ascertainment  of  his 
interest  in  the  property  of  the  firm  his  in- 
debtedness thereto  must  be  taken  into  the 
account  and  settled  out  of  his  share.  When 
therefore,  as  in  this  case,  a  partner  makes 
a  sale  of  his  'interest  in  the  concern,*  it 
must  be  presumed,  we  think,  that  he  sells 
only  his  legal  interest  In  the  firm,  and  noth- 
ing more.  It  cannot  be  assumed,  in  such 
case,  in  the  absence  of  any  stipulation  to 


that  effect,  that  such  partner  sold,  or  in- 
tended to  sell,  if  he  could,  his  own  indebt- 
edness to  the  firm,  or  any  part  thereof." 
Rlddell  V.  Ramsey,  78  Pac.  597,  602,  31  Mont. 
386  (quoting  Over  v.  Hetherington,  QQ  Ind. 
365). 

In  patent 

An  article  In  the  contract  by  which  pat- 
entees granted  an  exclusive  license  to  man- 
ufacture and  sell  the .  invention  for  a  term 
of  years,  provided  that,  if  the  patentees  do 
not  desire  to  renew  the  contract  they  shfell 
deliver  such  transfers  as  will  vest  in  the 
licensee  fifteen  one-hundredths  interest  in  said 
patent,  and  also  fifteen  one-hundredths  in- 
terest in  all  the  profits  arising  from  business 
during  the  life  of  the  pa  tent  j  and  all  the 
provisions  of  the  article  defining  profits  shall 
apply  to  the  parties  mutatis  mutandis,  and 
if  the  patentees  desire  to  sell  said  patent, 
and  obtain  a  bona  fide  offer,  then  the  licensee 
may  buy  and  credit  his  fifteen  one-hun- 
dredths interest  on  the  price,  and  If  he  does 
not  buy  then  the  patentees  may  sell  the  same 
and  account,  to  him  for  his  fifteen  (me-hun- 
dredths  part  of  the  proceeds  of  sudi  sale* 
Held,  that  the  licensee  was  not  entitled  to  an 
assignment  of  the  title  to  any  part  of  the 
patent  on  the  termination  of  the  contract; 
the  term  "interest,"  as  used,  meaning  a  lim- 
ited property  right  less  than  ownership, 
namely,  a  right  to  a  fractional  part  in  the 
proceeds  of  a  sale  when  one  was  made,  to  a 
preferential  option  to  buy  at  the  same  price 
offered  by  an  outsider,  crediting  his  interest 
towards  such  purchase  price,  and  to  share 
in  the  profits  as  'defined  by  the  contract. 
Copeland  v.  Eaton,  95  N.  B.  2M,  292,  209 
Mass.  139,  Ann.  Gas.  1912B,  521. 

In  pnblio  oontraot 

Wliere  a  councilman,  who  is  a  co-owner 
with  his  brother  of  a  quarry,  assists  In  rati- 
fying a  contract  with  his  brother  to  supply 
the  city  with  stone  from  the  quarry,  he  may 
be  convicted  of  violation  of  Act  March  31, 
1860  (P.  L.  400)  §  66,  forbidding  any  mem- 
ber, officer,  or  agent  of  the  corporation  or 
a  municipality  from  being  "interested"  In 
furnishing  supplies  to  it.  Commonwealth  ex 
rel.  Kutz  v.  Witman,  66  Atl.  986,  '988,  217 
Pa.  411. 

Where  a  contract  for  the  construction  of 
a  schoolhouse  was  properly  let  to  a  solvent 
contractor,  and  was  fully  completed,  the 
fact  that  the  contractor  purchased  the  lum- 
ber required  from  a  corporation  in  which 
one  of  the  trustees  of  the  school  district  was 
a  stockholder,  and  thereafter  assigned  the 
orders  drawn  for  the  amount  due  under  the 
contract  through  an  attorney  to  such  corpo- 
ration, was  not  a  violation  of  Pol.  Code,  § 
1876,  declaring  that  no  school  trustee  shall 
be  "interested"  In  any  contract  made  by  the 
board  of  which  he  is  a  member,  etc.  Escon- 
dldo  Lumber,  Hay  &  Grain  Co.  v.  Baldwin, 
84  Pac.  284,  285,  2  CaL  App.  606. 
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Bums'  Ann.  St  1908,  i  2423,  provides  t 
that  any  school  trustee  who  shall,  while 
holding  office,  be  interested,  directly  or  in- 
directly, in  any  contract  for  any  work  for 
the  use  of  any  city  shall  be  fined  and  im- 
prisoned. When  a  contract  was  executed 
between  the  trustees  of  a  school  dty  and  a 
heating  company  for  a  heating  plant  for  the 
city  schools,  the  president  of  the  company 
had  a  perfect  title  to  the  office  of  trustee, 
though  he  had  not  then  qualified.  The  con- 
tract provided  that,  in  case  a  part  should  be 
performed  while  the  president  was  trustee, 
the  company  should  employ,  at  its  own  ex- 
pense, an  expert,  approved  by  the  two  other 
members  of  the  school  board,  to  act  with  the 
disinterested  members  to  determine  whether 
there  was  a  compliance  with  the  contract. 
The  president  qualified  while  the  contract 
was  being  performed.  Held,  that  he  was 
'interested**  in  the  contract  within  the  stat- 
ute, so  thRt  it  was  void,  notwithstanding  the 
provision  authorizing  ttie*  employment  of  an 
expert  at  the  heating  company's  expense. 
Noble  V.  Davison,  96  N.  B.  825,  829,  177 
iBd.  19. 

Xn  railroad 

One  is  not  "interested,"  within  Pub.  St 
1901,  c.  155,  S  1,  p^o^iding  that  no  person 
who  owns  railroad  stock,  or  who  is  employed 
by  a  railroad  company,  or  who  is  otherwise 
interested  in  one,  shall  be  eligible  to  office 
of  railroad  commissioner,  unless  his  interest 
prevents  him  from  being  'Indifferent."  In 
re  Opinion  of  Justices,  72  Aa  754,  758,  75 
N.  H.  613. 

Isk  sale  of  Uqnor 

A  person  not  engaged  In  the  liquor  traf- 
fic whose  employ^  Inadvertently,  or  without 
authority,  makes  a  sale  of  Intoxicating  liq- 
uor at  his  place  of  business,  is  not  'Interest- 
ed*^  in  the  sale  within  the  statute  making  it 
unlawful  for  any  person  to  sell  either  for 
himself  or  another,  or  to  be  "interested"  in 
a  sale  of  Intoxicating  liquor  without  a  li- 
cense. Partridge  v.  State,  114  S.  W.  215,  216, 
88  Ark.  267,  20  L.  R.  A.  (N.  S.)  321,  129  Am. 
St  Rep.  100. 

In  wlU 

Illinois  Statute  of  Wills  (Kurd's  Rev.  St 
1901,  c.  148)  §  7,  as  amended  by  Act  July  1, 
1903  (Laws  1903,  p.  355),  provides  that  if 
any  person  Interested,  within  one  year  after 
the  probate  of  any  will,  shall  appear  and  by 
bill  in  chancery  contest  the  validity  of  the 
same,  an  issue  of  law  shall  be  nmde  up  as  to 
whether  the  writing  produced  be  the  will  of 
testator.  Held,  that  decisions  of  the  Su- 
preme Court  of  Illinois  that  the  phrase  "any 
person  interested"  does  not  include  persons 
having  a  mere  expectancy,  but  only  includes 
those  having  an  interest  already  attached  in 
case  the  ancestor  is  held  to  have  died  intes- 
tate, is  conclusive  on  the  federal  courts.  Sel- 
den  V.  Illinois  Trust  &  Savings  Bank,  184 
Fed.  872,  675,  107  C.  a  A.  196. 


Section  8  of  the  Wills  Act  (Hurd*s  Rev. 
St  1908,  c.  148)  provides  that,  "if  any  ben- 
eficial devise^  legacy  or  interest"  shall  be 
given  to  a  person  subscribing  it  as  a  witness, 
such  devise,  etc,  shall,  as  to  such  witness, 
be  void,  unless  the  will  be  attested  by  a  suf- 
ficient number  of  other  witnesses,  and  he  or 
she  shall  be  compellable  to  give  testimony  on 
the  residue  of  such  will  in  like  manner  as  If 
no  devise  or  bequest  had  been  made.  Held, 
that  the  interest  which  an  executor  takes 
under  the  will  that  disqualifies  him  as  a 
vritness  is  such  an  interest  as  is  mentioned 
in  such  section,  and  an  executor  as  to  his 
competency  is  placed  in  the  same  class  with 
a  devisee  or  legatee.  Feam  v.  Postlewaite^ 
88  N.  E.  1057,  1058,  240  lU.  626. 

An  executor  named  in  a  will  who  has 
signed  as  an  attesting  witness  falls  within 
WiUs  Act  (Hurd's  Rev.  St  1908,  c  148)  fi  8, 
making  any  beneficial  "interest"  given  in  a 
will  to  a  subscribing  witness  void,  etc,  and 
under  that  section  he  may  be  required  to  tes- 
tify in  support  of  the  execution  of  the  will, 
though  its  establishment  by  his  testimony 
bars  him  from  participating  in  the  adminis- 
tration of  the  estate.  Jones  v.  Orieser,  87 
N.  B.  295,  296,  238  111.  183,  15  Ann.  Gaa  787. 

The  "interest"  which  disqualifies  a  wit- 
ness to  a  will  must  be  a  present  certain  le- 
gal interest  of  a  pecuniary  nature.  The  test 
is  whether  he  will  either  gain  or  lose  finan- 
cially as  the  direct  result  oi  the  suit,  or 
whether  the  judgment  or  decree  will  be  evi- 
dence for  or  against  him  in  another  action. 
O'Brien  y.  Bonfleld,  72  N.  E.  1090,  213  IlL 
428. 

The  'Interest"  which  will  disqualify  a 
witness  to  the  execution  of  a  will,  withfii  Act 
April  26,  1855  (P.  L^  328),  is  an  interest  in 
the  existing  charity  for  which  a  bequest  is 
made  by  the  will,  or  in  a  charity  created  by 
the  testator.  In  re  Stinson's  Estate,  81  AtL 
207,  209,  232  Pa.  218,  36  L.  R.  A.  (N.  S.)  504. 

An  "interest**  sufficient  to  disqualify  a 
witness  to  a  will  containing  charitable  be- 
quests, under  Act  April  26,  1855  (P.  L.  332)  } 
11,  requiring  such  wHls  to  be  signed  by  two 
disinterested  witnesses,  is  such  an  Interest 
as  appears  to  exist  at  the  time  of  the  execu- 
tion of  the  will,  either  by  the  terms  of  the 
will  itself,  or  by  reason  of  the  attesting  wit- 
ness being  then  interested  in  a  religious  or 
charitable  institution,  for  which  provision  is 
made  by  the  testator.  In  re  Kessler's  Es- 
tate, 70  Aa  770,  773,  221  Pa.  814,  128  Am. 
St  Rep.  741,  15  Ann.  Ga&  791. 

The  wife  of  deceased's  beneficiary  and 
proponent  of  the  will  was  a  *  •person  deriving 
an  interest"  under  decedent,  within  Code  (?lv. 
Proc.  f  829,  so  as  to  make  her  testimony  as 
to  communications  or  transactions  with  de- 
cedent incompetent  In  a  will  contest,  since, 
if  the  will  be  valid,  she  has  an  inchoate  right 
of  dower  in  the  land  devised  to  her  husband. 
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In  re  Weed's  Will,  127  N.  T.  Supp.  906,  967, 
143  App.  Div.  822. 

INTEREST  (In  Property) 

See  Chattel  Interest;  Community  of  In- 
terest; Contingent  Interest;  Dower 
Interest;  Future  Interest;  Heritable 
Interest;  Insurable  Interest;  Joint 
Interest;  Permanent  Interest;  Pre- 
emption Interest;  Remainder  and  Con- 
tingent Interest ;  Right,  Title,  and  In- 
terest; Title  or  Interest;  Unity  of  In- 
terest;   Tested  Interest 

All  interest,  see  All. 

All  right,  title,  and  interest,  dee  AIL 

Any  Interest  or  rights  as  meaning  legal 
title,  see  Any. 

Change  in  interest,  see  Change. 

Otherwise  united  in  Interest,  oee  Other- 
wise. 

See,  also,  Contract  of  Sale. 

WhUe  the  word  ''intexesf '  in  some  con- 
nections Includes  title  in  others,  it  includes 
advantages  less  than  title.  In  re  Horn's  Es- 
tate, 72  AU.  791,  792,  223  Pa.  415. 

St  1909,  c.  400,  pt.  2,  11  69,  61,  authoriz- 
ing the  owner  or  any  person  having  an  inter- 
est in  land  sold  for  taxes  to  redeem,  gives  an 
attaching  and  judgment  creditor  of  the  own- 
er of  the  legal  title,  who,  prior  to  the  sale, 
attached  the  land  as  security,  a  right  to  re- 
deem the  land  sold  for  taxes.  The  word 
"interest,"  in  common  speech,  in  connection 
with  land,  includes  all  varieties  of  titles  and 
rights,  and  comprehends  estates  in  fee, 
for  life,  and  for  years,  mortgages,  liens, 
easements,  attachments,  and  every  kind  of 
claim  of  land  which  can  form  the  basis  of 
a  property  right.  Union  Trust  Co.  v.  Reed, 
99  N.  E.  1093,  1094,  213  Mass.  199. 

The  word  "interest"  in  its  ordinary  sig- 
nification includes  any  right,  title,  or  estate 
in,  or  lien  upon,  seal  estate.  It  has  such 
meaning  in  Comp.  St  1903,  c.  73,  §  4814,  pro- 
viding that  an  action  may  be  maintained 
by  any  person  claiming  title  to  real  estate 
against  another  who  claims  an  adverse  in- 
terest therein,  for  the  purpose  of  determin- 
ing such  interest  Johnson  v.  Samuelson,  117 
N.  W.  470,  471,  82  Neb.  201,  130  Am.  St  Rep. 
666. 

A  will,  aefter  giving  a  life  estate  to  per- 
sons named,  provided  that  on  the  decease  of 
such  persons  all  the  ^'interest"  of  the  deceas- 
ed in  the  property  described  should  vest 
in  his  or  her  heirs.  Held,  that  the  word 
* 'interest"  denoted  the  properties  or  portions 
thereof  given  as  described  in  the  devises. 
Pierce  v.  Pierce,  14  R.  I.  514,  616. 

The  word  "interest,"  as  used  in  Civ. 
Code  1895,  §  3090,  providing  that  a  tenant 
for  life  who  commits  acts  tending  to  the  per- 
manent injury  of  the  remainder  or  reversion 
shall  forfeit  his  "interest"  to  the  remainder- 
man, if  the  latter  elects  to  claim  immediate 
possession,  is  to  be  construed  as  calling  for 
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a  forfeiture  of  the  entire  "interest"  of  the 
tenant  without  reference  to  the  portion  of 
the  estate  which  was  the  subject  of  the 
waste.  Roby  v.  Newton,  49  S.  B.  684,  696, 
121  Oa.  679,  68  L.  R.  A.  601. 

"Interest,"  as  used  in  Acts  1899,  p.  83, 
c.  421,  §  4,  providing  that  when  mineral,  min- 
eral water,  oil,  gas,  or  coal  privileges  or  in- 
terests, are  held  by  a  party,  exclusive  of  the 
surface,  the  same  shall  be  assessed  separate- 
ly, to  such  party,  necessarily  means  the  min- 
erals, not  the  estates  in  them  or  interests  in 
the  titles  thereto.  The  statute  does  not  au- 
thorize the  assessment  of  an  undivided  inter- 
est in  the  minerals,  and  a  tax  deed  founded 
upon  such  an  assessment  will  be  set  aside. 
Toothman  v.  Courtney,  58  S.  B.  915-920,  62 
W.  Va.  167. 

The  natural  aaid  ordinary  meaning  of  the 
phrase  "interest  In  lands"  Includes  the  entire 
right  htid  In  them,  and,  as  used  In  an  instru- 
ment conveying  the  grantor's  interest  with- 
out qualification,  it  operates  to  convey  all 
the 'rights  of  the  grantor.  Dickson  v.  WUd- 
man,  183  Fed.  898, 402, 105  O.  O.  A.  618. 

One  having  an  option  in  writing  from  the 
owner  for  the  sale  of  land  has  an  •*interest 
in  land,"  within  the  meaning  of  Rev.  St  | 
2302,  declaring  that  no  estate  or  interest 
in  lands  shall  be  surrendered  unless  by  act 
or  operation  of  law,  or  by  deed  or  conveyance 
in  writing,  etc.  Telford  v.  Frost,  44  N.  W. 
885,  836,  76  Wis.  172.     . 

The  right  to  construct  and  maintain  for 
a  limited  time  a  railway  track  on  a  fixed 
portion  of  the  street,  and  the  right  to  operate 
cars  on  such  track,  for  the  purpose  of  carry- 
ing passengers  and  freight  for  hire,  does 
not  constitute  an  "interest  in  land"  as  that 
term  is  ordinarily  understood.  City  of  Seat- 
tle V.  Seattie  Electric  Co.,  94  Pac.  194,  195, 
48  Wash.  599,  15  L.  R.  A.  (N.  S.)  486. 

The  right  to  erect  and  maintain  a  pier 
and  column  for  her  own  benefit  upon  the 
property  of  another,  Is  an  "interest  in  lands" 
within  the  statute  of  frauds.  Hartman  v. 
PoweU,  59  Atl.  628,  629,  68  N.  J.  Eq.  293. 

A  contract,  by  which  one  who  had  laid 
a  cement  sidewalk  took  in  part  payment  the 
sand  excavated  in  the  course  of  the  work, 
is  not  a  contract  in  or  concerning  an  interest 
in  land  required  to  be  in  writing  by  Statute 
of  Frauds  (2  Gen.  St  1895,  p.  1603)  §  5,  subd. 
4.  Okin  V.  Selldor,  78  Atl.  770,  78  N.  J.  Law, 
54, 138  Am.  St  Rep.  588. 

Under  Real  Property  Law  (CouboL  Laws 
1909,  c.  50)  §  389,  authorizing  every  person 
interested  in  the  property  "or  whose  interest 
may  be  affected  by  the  Judgment  in  the  ac- 
tion" to  appear,  it  was  not  necessary  for  an 
abutting  owner  to  apply  to  the  court  for  leave 
to  appear,  nor  was  plaintiff  authorized  to  de- 
termine whether  such  abutting  owner's  inter- 
est might  be  affected  by  the  judgment  so  aa 
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to   entitle  him  to  appear.    Sundermann  ▼. 
People,  132  N.  T.  S.  68,  70,  148  App.  Div.  124. 

Plaintiff  pending  a  proceeding  against 
her  husjband  to  compel  him  to  account  as  ex- 
ecutor and  trustee  of  an  estate  in  which  de- 
fendants were  interested,  and  to  secure  an 
adjournment  of  the  accounting,  conveyed  real 
property  to  a  trlistee  for  the  purposes  set 
out  in  a  declaration  of  trust  executed  by 
him  to  the  plaintiff,  whereby  the  trustee  was 
required  to  pay  all  sums  which  upon  a  proper 
accounting  by  plaintiff's  husband  should  be 
found  due  to  defendants  or  other  persons, 
and  to  pay  over  any  balance  over  such  sums, 
due  and  payable  to  defendants  to  the  plain- 
tiff, with  power  of  sale  for  such  purposes. 
Held,  that  plaintiff's  remaining  interest  in 
the  property  under  her  deed  to  the  trustee 
and  his  declaration  of  trust  was  "an  interest 
in  real  property,*'  within  Real  Property  Law 
(Consol.  Laws  1909,  c  50)  I  242,  prohibiting 
the  conveyance  of  such  interests  except  by 
writing  subscribed  by  the  grantor,  or  his 
agent  thereto  authorized  in  writing,  so  that 
her  oral  consent  to  a  conveyance  of  the  prop- 
erty by  the  trustee  to  the  defendants  pending 
the  accounting  was  no  bar  to  her  interest. 
Xestell  V.  Hart,  95  N.  E.  703,  705,  202  N.  Y. 
280. 

Under  Pub.  Laws  189.>,  p.  37,  c.  6,  §  1,  as 
amended  by  Pub.  Laws  1903,  p.  1121,  c.  7G3, 
providing  that  an  action  may  be  brought  by 
any  person  against  another  who  claims  an 
estate  or  interest  in  real  estate  adverse  to 
him  to  determine  such  adverse  claims,  and 
that  if  judgment  has  been  docketed,  whether 
in  favor  or  against  the  person  bringing  the 
action  or  the  person  against  whom  such  ac- 
tion was  brought,  the  lien  of  such  judgment 
shall  be  such  a  claim  of  an  estate  or  interest 
in  real  estate  as  is  contemplated  by  the  act, 
where  a  creditor  had  his  debt  determined 
by  a  judgment  and  by  attachment  of  land 
brought  it  within  the  jurisdiction  of  the  court, 
and  had  it  condemned  as  the  property  of  his 
debtor  to  the  satisfaction  of  his  debt,  and  a 
third  person  claims  the  entire  and  absolute 
estate  in  the  land,  under  deeds  which  ante- 
date the  action  of  the  creditor  and  the.  levy 
of  the  attachment,  his  claim  is  of  an  "estate 
or  interest  in  real  estate,"  within  the  act,, 
and  he  may  sue  to  quiet  his  title  thereto. 
Crockett  v.  Bray,  66  S.  E.  666,  667,  151  N.  C. 
615. 

Where  a  fire  policy  stipulating  that  it 
should  be  void  on  the  ^'interest"  of  the  in- 
sured becoming  other  than  uniucmubered 
was,  with  consent  of  the  insurer,  subject  to 
its  conditions,  assigned  to  a  purchaser  whose 
deed  of  the  property  retained  a  vendor's  Hen, 
of  which  the  insurer  had  no  notice,  such 
lien  on  the  projierty  constituted  an  incum- 
brance on  the  'interest"  of  the  insured  and 
avoided  the  policy.  Wright  v.  Hartford  Fire 
Ins.  Co.,  118  S.  W.  191,  192,  54  Tex.  Civ.  App.  6. 


Contingent  interest  or  remainder 

"An  Interest  in  land  is  the  legal  concern 
of  a  person  in  the  thing  or  property,  or  in 
the  right  to  some  of  the  benefits  or  uses  from 
which  the  property  is  inseparable."  A  con- 
tingent remainderman  has  such  a  present 
and  existing  interest  as  is  susceptible  of  re- 
lease to  the  life  tenant  in  possession,  Mc- 
Donald V.  Bayard  Sav.  Bank,  98  X.  W.  1025, 
1026,  123  Iowa,  413. 

Where  a  decree  for  divorce  from  bed  and 
board,  with  perpetual  separation,  reserves 
for  further  order  the  question  ''of  the  inter- 
est" of  the  parties  in  the  property,  the  word 
''interest"  is  sutfident  to  include  curtesy,  as 
curtesy  is  a  contingent  interest,  which  the 
word  is  usually  construed  as  embracing. 
Hartigan  v.  Hartigan,  64  8.  E.  726,  728,  65 
W.  Va.  471,  131  Am.  St  Rep.  973,  17  Ann. 
Cas.  728. 

Easement  in  general 

See,  also.  Basement. 

An  easement  Is  an  "interest  in  land," 
within  the  statute  of  frauds,  and  a  contract 
creating  an  easement  must  be  in  writing. 
Indianapolis  Southern  R.  Co.  v.  Wycoff  <Ind.) 
95  N.  E.  442,  443. 

The  expressions  "estate  In  Innds"  and 
"Interest  in  lands"  are  broad  enough  to  in- 
clude the  right  to  an  easement  therein.  Oates 
V.  Town  of  Headland,  45   South.   910,  911, 

154  Ala.  503. 

« 

Estate  synonyntons 

The  word  '^interest,"  as  applied  to  prop- 
erty, is  broader  than  the  word  *'tltle."  It  is 
practically  synonymous  with  the  word  "es- 
tate." Widincamp  v.  Phenlx  Ins.  Co.  of 
Brooklyn,  62  S.  E.  478,  4  Ga.  App.  759. 

Equitable  interest 

The  expression  '^persons  interested"  In 
proceedings  to  condemn  land  under  the  power 
of  eminent  domain  includes  not  only  the  per- 
son in  whom  is  vested  the  legal  title,  but 
also  others  having  some  right  or  interest  In 
the  land  sought  to  be  taken,  not  amounting 
to  a  legal  interest  Under  Civ.  Code  1896,  $ 
1713,  as  amended  by  Gen.  Acts  1903,  p.  374, 
requiring  an  application  for  the  condemna- 
tion of  land  to  state  the  names  and  residence 
of  the  owners  of  each  tract,  if  known,  in 
trust  estates,  the  trustee  being  the  only  prop- 
er party.  It  is  unnecessary  to  name  the  ces- 
tui que  trust,  but  the  interest  of  the  cestui 
que  trust  should  be  fully  protected  by  the 
trustee.  Birmingham  &  A.  A.  R.  Co.  v. 
Louis-vllle  &  N.  R.  Co.,  44  South.  679,  681, 
152  Ala.  422. 

The  term  "Interest,"  as  used  in  a  pro- 
vision of  a  fire  policy  declaring  that  a  change 
of  insured's  interest,  title,  or  possession  of 
the  subject  of  the  Insurance,  without  the 
insurer's  consent,  shall  work  a  forfeiture  of 
the  policy,  is  not  limited  to  a  change  in  the 
legal  title,  but  extends  to  both  legal  and  equi- 
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table  rights.  Finkbohner  y.  Glens  Falls  Ins. 
Co.  of  Glens  Falls,  N.  Y.,  92  Pac.  318,  320,  6 
Cal.  App.  379;  Brickell  v.  Atlas  Assur.  Co., 
101  Pac.  16,  19,  10  Cal.  App.  17  (quoting 
Brighton  Beach  Racing  Ass'n  v.  Home  Ins. 
Co.,  99  N.  Y.  Supp.  219,  IIJI  App.  Div.  728 ; 
Id.,  82  N.  E.  1124, 189  N.  Y.  526). 

As  used  in  a  policy  providing  that  It 
shall  he  void,  if  any  change,  other  than  by 
the  death  of  insured,  takes  place  In  the  in- 
terest, title,  or  possession  of  the  subject  of 
insurance,  etc.,  the  word  '^interest"  has  the 
same  meaning  as  in  the  phrase  * 'rights  title, 
and  Interest."  It  means  a  legal  interest,  a 
proprietary  or  insurable  interest,  not  a  mere 
sentimental  interest.  Stenzel  v.  Pennsyl- 
vania Fire  Ins.  Co.,  35  South.  271,  272,  110 
La.  1019,  98  Am.  St  Rep.  481. 

The  terms  '*owner"  and  "parties  in  inter- 
est" in  redemption  laws  have  a  broad  and 
comprehensive  meaning.  Any  right  which  in 
law  or  in  equity  amounts  to  an  ownership  in 
the  land,  any  right  of  entry  upon  it,  to  its 
possession,  or  enjoyment  of  any  part  of  it, 
which  can  be  deemed  an  estate,  makes  the 
person  an  owner  so  far  as  it  is  necessary  to 
give  him  the  right  to  redeem.  In  Bouv.  Law 
Diet,  it  is  said:  **The  word  'owner'  has  no 
technical  meaning,  and,  being  'nomen  gener- 
alissimfum,*  should,  especially  when  used  in 
a  remedial  statute,  be  construed  liberally  in 
favor  of  the  parties,  whom  it  is  the  duty  and 
intention  of  the  Legislature  to  protect"  By 
deed  dated  and  recorded  January  30,  1895, 
M.  conveyed  to  F.  lot  No.  11,  in  the  town  of 
Union,  Monroe  county.  The  lot  was  not 
transferred  on  the  assessor's  books  for  the 
year  1895  to  F.,  but  was  charged  in  the  name 
of  M.,  returned  delinquent,  and  sold  by  the 
sheriff  for  the  taxes  of  that  year  on  the  13th 
day  of  December,  1897,  and  was  purchased  by 
J.  C.  M.  On  the  28th  day  of  July,  1898,  F. 
conveyed  the  lot  to  C,  trustee,  to  secure  a 
debt  to  A.  No  offer  was  made  to  redeem 
within  a  year  from  day  of  sale,  and  the  pur- 
chaser neither  took  a  deed  nor  order  there- 
for of  a  court  or  judge  within  the  second 
year  after  the  sale.  On  the  14th  day  of  De- 
cember, 1899,  C,  the  trustee,  offered  to  redeem 
the  lot  as  such  trustee,  and  as  such  agent  of 
F.,  when  J.  C.  M  refused  to  permit  redemp- 
tion, and  on  the  16th  of  December,  1899,  pro- 
cured a  deed  from  the  clerk  for  said  lot 
In  a  suit  brought  by  the  trustee  to  set  aside 
such  deed,  C.  had  the  right  to  redeem. 
Clark  V.  McClaugherty,  44  S.  E.  269,  270,  53 
W.  Va.  376  (quoting  and  adopting  definition 
in  Adams  v.  Beale,  19  Iowa,  61 ;  Dubois  v. 
Hepburn,  10  Pet.  [35  U.  S.]  1,  9  L.  Ed.  325). 

Ground  rent 

A  "ground  rent,"  being  an  estate  of  in- 
heritance in  the  rent  of  lands.  Is  a  right  and 
interest  in  the  lands  within  the  meaning  of 
section  4158,  Rev.  St  1892,  relating  to  de- 
scent and  distribution.  McCanimon  v.  Coop- 
er, 69  N.  E.  658,  659,  69  Ohio  St  366. 


Inchoate  right  of  dower 

An  inchoate  right  of  dower  is  not  an  "in- 
terest in  real  estate,"  the  barring  of  which 
by  a  judgment  makes  a  case  involving  title 
to  real  estate.  Brannock  v.  Magoon,  116  S. 
W.  500,  502,  216  Mo.  722. 

Leasehold 

A  leasehold  for  a  term  of  years  Is  an 
"interest  In  lands."  Moeller  v.  Gormley, 
87  Pac.  507.  508,  44  Wash.  465  (citing 
Reilley  v.  Anderson,  73  Pac.  799,  33  Wash. 
58 ;  Chicago  Attachment  Co.  v.  Davis  Sewing 
Mach.  Co.,  31  N.  E.  438,  142  IlL  171,  15  L. 
R.  A.  754;  Sanford  v.  Johnson,  24  Minn. 
172 ;  McKee  v.  Howe,  31  Pac.  115,  17  Colo. 
538). 

The  word  "interest,"  as  used  in  Code 
1899,  c.  75,  §  3,  providing  that  every  material- 
man furnishing  material  for  the  construction 
of  •any  house  or  other  structure  shall  have  a 
lien  to  secure  the  payment  of  the  value  of 
such  material  upon  such  house  or  other 
structure,  and  upon  the  'Interest"  of  the 
owner  in  the  lot  of  land  on  which  the  same 
may  stand,  covers  a  leasehold  estate.  Sho* 
waiter  v.  Lowndes,  49  S.  B,  448, 56  W.  Va.  462, 
3  Ann.  Cas.  109a 

.  An  executory  contract  to  enter  into  a 
lease  of  land  in  the  future  relates  to  an  "in- 
terest in  land,"  and,  if  oral,  Is  unenforceable 
under  Statute  of  Frauds,  §  7,  relating  to  con- 
tracts for  the  sale  of  land.  Donovan  v.  Ma- 
loney  (Del.)  84  Atl.  1032,  1033. 

Where  the  owner  of  a  leasehold  estate 
assigned  the  full  term  to  another,  and  the 
lessor  accepted  rent  from  the  assignee,  all 
pri\ity  of  estate  between  the  original  lessee 
and  the  lessor  was  destroyed,  and  the  in* 
terest  of  the  original  lessee  under  the  con- 
tract could  not  be  sold  under  execution  as 
real  estate ;  for,  \yhile  section  3  of  the  act 
relating  to  judgments  and  decrees  (Hurd's 
Rev.  St  1911,  c.  77)  declares  a  "leasehold" 
estate,  the  unexpired  term  of  which  exceeds 
five  years,  to  be  real  estate,  and  so  subject' 
to  lien  of  a  judgment,  a  leasehold  estate  in 
legal  contemplation  is  an  interest  in  or  con- 
cerning lands  and  not  a  mere  contractual 
right  Taylor  v.  Marshall,  99  N.  B.  638,  639, 
255  IlL  545. 

Tiieu  or  mortgage 

Tax  liens  held  by  the  state  are  not  In- 
terests in  and  claims  upon  the  land  on  which 
they  are  a  lien,  within  the  meaning  of  Laws 
lOaS,  c.  234,  §  6,  p.  341,  relating  to  the  reg- 
istration of  land  titles.  National  Bond  & 
Security  Co.  v.  Daskam,  97  N.  W.  458,  459, 
91  Minn.  81. 

A  mortgage  on  land  does  not  give  the 
mortgagee  an  "interest"  in  land,  so  as  to 
make  it  taxable  as  such.  Adams  v.  Colonial 
&  U.  S.  Mortg.  Co.,  34  South.  482,  488,  528, 
82  Miss.  2()3,  17  L.  R.  A.  (N.  S.)  138, 100  Am. 
St  Rep.  033. 
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An  assignment  of  a  mortgage  lien  Is  not 
a  "conveyance"  or  a  "transfer*'  of  "any  In- 
terest" In  land  covered  by  the  mortgage 
within  the  meaning  of  section  2480,  Gen.  St. 
1906,  relating  to  recording  of  conveyances 
and  transfers  of  lands  or  interests  therein. 
Garrett  v.  Femauld,  57  South.  671,  672,  63 
Fla.  434. 

*'However  created,  a  lien  (and  a  mort- 
gage is  a  lien)  is  not  an  interest  in  land,' 
but  merely  a  security  for  the  payment  of  a 
debt"  Stearns-Rogers  Mfg.  Go.  v.  Aztec 
Gold  Min.  &  MUl.  Co.,  93  Pac.  706,  712,  14  N. 
M.  800  (quoting  and  adopting  the  definition 
of  Chief  Justice  Mills  in  Alexander  y.  Cle- 
land,  86  Pac.  425,  13  N.  M.  524). 

m 

A  "mortgage"  is  a  "lien,"  and  since  a 
lien  is  not  an  interest  in  land^  but  merely  a 
security  for  the  payment  of  debt,  a  contract 
to  release  a  mortgage  is  not  within  the  stat- 
ute of  frauds.  Alexander  y.  C^eland,  86  Bac. 
425,  427,  13  N.  M.  524. 

A  lien  upon  land  Is  not  an  estate  or  "in- 
terest" in  the  land.  "A  lien  is  not,  strictly 
speaking,  either  a  jus  in  re  or  a  Jus  ad  rem ; 
that  is,  it  is  not  a  property  in  the  thing  it- 
self, nor  does  it  constitute  a  right  of  action 
for  the  thing.  It  more  properly  constitutes 
a  charge  upon  the  thing."  "  'Lien'  is  a  term 
of  very  large  and  comprehensive  fUgnifica- 
tion«  In  its  widest  sense  it  may  be  defined  to 
be  a  hold  or  claim  which  one  person  has 
upon  the  property  of  another  as  a  security 
for  some  debt  or  charge.  But  it  never  im- 
ports more  than  security.  It  confers  no  right 
of  property.'*  Even  a  mortgagee  holding  the 
legal  title  is  said  to  have,  b\  equity,  only  a 
chattel  interest.  Morrison  v.  Clarksburg 
Coal  &  Coke  Co.,  43  S.  E.  102,  106,  52  W. 
Va.  331  (citing  Story,  Eq.  Jur.  §§  506,  1215 ; 
4  Kent,  Comm.  160 ;  Clark  v.  Beach,  6  Conn. 
142 ;  Wilkins  v.  French,  20  Me.  Ill :  Kinna 
▼.  Smith,  3  N.  J.  Eq.  14 ;  Clift  v.  White,  12 
N.  Y.  519.  "A  lien  upon  land  is  not  an  es- 
tate or  interest  in  it"  Brackett  v.  Gilmore, 
16  Minn.  251  [Gil.  191];  Bidwell  t.  Webb,  10 
Minn.  62  [Gil.  44],  88  Am.  Dec.  56;  Donohne 
V.  Ladd,  17  N.  W.  381,  31  Minn.  244;  Power 
▼.  Bowdle,  54  N.  W.  404,  3  N.  D.  107,  21  h.  B. 
A.  828,  44  Am.  St  Bep.  611;  Bouv.  Law 
Diet  tit  "Uen"). 

An  attaching  officer  is  a  person  "having 
an  interest"  in  the  property  within  the  mean- 
ing of  St  1892,  c.  428,  I  2,  requiring  a  mort- 
gagee whose  loan  is  secured  by  mortgage  to 
discharge  the  same  and  restore  the  pledge, 
upon  the  payment  or  tender  of  the  sum  le- 
gally due,  by  the  debtor  or  by  any  person 
having  an  interest  in  the  property  mortgaged 
or  pledged.  Ilauly  y.  Davis,  49  N.  E.  914, 
170  Mass.  517. 

Laws  1893,  p.  190,  c.  84,  |  4,  governing 
condemnation  suits  by  cities  of  the  first  class, 
provides  that  actions  thereimder  shall  pro- 
ceed in  the  names  of  the  owners  and  occu- 
pants of  the  lands  and  all  persons  having  an 


I  Interest  therein.  Held*  that  the  object  waa 
to  bring  before  the  court  the  owners,  occu- 
pants, mortgagees,  and  such  others  as  the  rec- 
ords might  show  had  an  interest  in  the  land 
or  the  compensation  to  be  paid,  and  the  coun- 
ty, having  a  lien  on  the  land  for  unpaid  taxes, 
was  not  indud^  among  **persons  having  an 
interest  therein,"  the  city  in  the  absence  of  an 
express  reservation  possessing  by  delegation 
the  state's  power  to  take  land  without  regard 
to  taxes  or  tax  liens,  and  the  county,  being 
merely  the  state's  agent  to  collect  public  rev- 
enues, lost  its  right  thereto  upon  its  d^ega- 
tion  by  the  state.    Id. 

The  omission  of  any  proper  imrty  will 
not  invalidate  the  proceedings  as  against 
such  persons  as  are  made  parties.  Gasaway 
V.  City  of  Seattle,  100  Pac.  991,  993,  52  Wash. 
444,  21  H  B.  A.  (N.  S.)  68. 

The  words  "those  having  an  interest* 
and  **all  persons  interested,"  aa  used  in  CIy. 
Code  Prac.  §  499,  subsec.  1,  providing  tiiat  a 
person  desiring  a  diviaion  of  land  held  joint- 
ly with  others  may  file  a  petition  containing 
a  statement  of  the  names  of  ''those  having 
an  interest"  in  the  land,  and  thereon  **tlie 
persons  interested*'  in  the  property  who  liave 
not  united  in  the  petition  shall  be  summoned 
to  answer,  refer  to  persons  owning  an  inter- 
est in  the  land  under  the  same  title,  and  do 
not  include  the  holder  of  a  lien  on  the  un- 
divided interest  of  one  of  the  owners.  Barry 
V.  Baker  (Ky.)  9S  S.  W.  1061, 1062. 

Ownership  of  flztvres  aad  rl^ltt  to  re« 
moTo  theat 

A  defense  by  a  tenant  whereby  he  as- 
serlted  ownership  and  a  right  to  remove  fix- 
tures which  had  become  a  part  of  the  real 
estate  was  a  claim  of  interest  in  the  real 
property  within  the  meaning  of  Code  Civ, 
Proc.  1 1638,  relating  to  actions  to  compel  the 
determination  of  claims  to  real  property. 
Bobinson  v.  Pratt,  136  N.  T.  Supp.  98,  100, 
151  App.  Div.  738. 


Bisltt  of  appvoprlmtor  to 


ymUle 


An  appropriator's  right  poiding  the  de- 
termination of  his  application  to  use  public 
lands  was  an  "Interest  in  real  property" 
which  he  was  entitled  to  protect  by  a  suit  to 
determine  conflicting  claims  to  real  property 
authorized  by  Code  Civ.  Proc.  $  738.  Inyo 
Consol.  Water  Co.  y.  Jess,  119  Paa  934,  936, 
161  Cal.  616. 

Rishi  of  way 

An  easement  of  a  right  of  way  is  an  'In- 
terest in  land."  Dahlberg  v.  Haeberle,  59 
Aa  92,  03,  71  N.  J.  Law,  514, 

An  easement  of  a  right  of  way  over  land 
is  an  "Interest  in  land"  within  the  eminent 
domain  act  (P.  L.  1900,  p.  79),  providing  for 
compensation  to  all  persons  having  any  "in- 
terest in  land"  taken.  Butterworth-Judson 
Co.  V.  Central  R.  Co.  of  New  Jersey,  66  AtL 
198,  199,  72  N.  J.  Eq.  568, 
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A  right  of  way  for  an  irrigation  ditch 
is  an  ^'Interest  in  real  property"  within  Code 
Civ.  Proc.  §  1971,  providing  that  no  interest 
in  real  property  can  be  created,  assigned, 
etc.,  otherwise  than  by  a  conveyance  in  writ- 
ing subscribed  by  the  grantor,  etc.  Bashore 
V.  Mooney,  87  Pac.  553,  656,  4  Oal.  App.  276. 

Rlglitfl  BB  to  a&iaevalSy  eto*»  reserred  hj 
KraiLtor 

The  right  to  minerals,  marble,  and  gran- 
ite beneath  the  surface  of  land  conveyed,  the 
right  to  mine  the  same,  and  the  right  of  In- 
gress and  egress  in  order  to  conduct  such 
mining  operations,  reserved  to  a  grantor,  con- 
stituted an  'Interest  in  real  estate,"  within 
Bev.  St  1S90, 1  4262,  providing  that  an  action 
to  recover  an  interest  in  real  estate  may  be 
brought  at  any  time  within  10  years  after 
the  right  of  action  accrues.  Hiudson  v.  Ga- 
boon, 91  S.  W.  72,  76,  193  Mo.  547. 

Sale  of  bnildlnss 

An  oral  contract,  by  which  plaintiff 
agreed  to  pay  $500  for  certain  old  buildings 
and  to  remove  them  from  the  land  on  which 
they  stood,  was  a  contract  for  the  sale  of  an 
''interest  in  land,"  within  the  statute  of 
frauds,  and  unenforceable.  Volk  v.  Olsen, 
104  N.  Y.  Supp.  415,  54  Misc.  Bep.  227. 

Sale  of  erops 

A  sale  of  a  growing  crop  of  hay  with 
leave  to  the  buyer  to  enter  and  remove  the 
crop  is  not  a  sale  of  an  "Interest  in  land" 
within  the  fourth  section  of  the  statute  of 
frauds.  Kreisle  v.  Wilson  (Tex.)  148  8.  W. 
1132,  1133. 

Sale  of  ttsiber 

A -sale  of  standing  timber  is  a  contract 
concerning  an  "interest  in  land"  within  the 
meaning  of  the  statute  of  frauds.  Bichbourg 
V.  Bose,  44  South.  69,  71,  53  Fla.  173,  125 
Am.  St  Bep.  1061,  12  Ann.  Cas.  274;  BHgh 
V.  Jasper  Mfg.  Co.,  49  South.  156,  157,  57 
Fla.  437. 

A  sale  of  standing  timber  is  a  "contract 
concerning  interest  in  land"  within  the  mean- 
ing of  the  Florida  statute  of  frauds  (Gen. 
St.  1906,  I  2517).  Elsbeery  v.  Sexton,  54 
South.  592,  593,  61  Fla.  162. 

Independently  of  statute,  a  contract  for 
sale  of  standing  trees  is  prima  facie,  at 
least,  a  sale  of  an  "interest  In  land,"  and  so 
within  the  statute  of  frauds,  unless  under 
the  agreement  the  title  Is  not  to  pass  till 
they  have  been  severed.  Hurley  v.  Hurley, 
65  S.  p.  472,  474,  110  Va.  31,  18  Ann.  Cas. 
968. 

Where  a  purchaser  in  a  written  contract 
for  the  sale  and  purchase  of  standing  tim- 
ber transferred  his  right  to  cut  and  remove 
the  timber  to  a  third  person,  who,  to  obtain 
a  release  of  a  lien  for  the^  price  reserved  by 
the  owner,  orally  agreed  to  pay  the  price,  the 
promise  was  not  void  as  an  agreement  as 
to  an  Interest  in  land  within  the  statute  of 
frauds  (Bevlsal  1905,  §  976).    Bogers  v.  Gen- 


nett  Lumber  Co^  69  S.  E.  788,  789,  154  N.  C. 
108. 

A  contract  for  the  sale  of  standing  tim- 
ber, contemplating  separation  from  the  soil 
within  a  reasonable  time,  without  any  stipu- 
lation for  the  beneficial  use  of  the  soil,  but 
with  a  mere  license  to  enter  and  take  them 
away,  is  not  a  sale  of  an  "Interest  in  land" 
within  the  fourth  section  of  the  statute  of 
frauds,  but  is  a  sale  of  goods  only.  Good- 
nough  Mercantile  &  Stock  Co.  v.  (jalloway, 
171  Fed.  940,  951. 

As  a  sliaro  ov  portion. 

Where  an  Instrument  states  that  the 
first  party  hereby  sells  to  the  second  party 
certain  real  estate,  to  wit,  32  acres  more  or 
less,  being  my  undivided  interest  in  land 
b^onging  to  a  certain  estate,  the  words  "be- 
ing my  undivided  interest  in  land  belonging 
to  the  estate"  are  descriptive  merely  of  the 
32  acres,  and  serve  the  further  purpose  of 
designating  the  interest  sold  as  undivided, 
and  the  word  "interest"  is  equivalent  to 
"part"  or  "share"  and  is  not  to  be  construed 
as  designating  the  extent  of  the  vendor's  title. 
Brooks  V.  Halane,  116  111.  App.  383,  386. 

Title  dlstlmgvlslied 

The  woitls  "Interest"  and  "title,"  as  used 
in  a  policy,  which  provides  that  it  is  to  be 
void  if  any  change  other  than  by  death  of 
insured  takes  place  in  the  interest,  title,  or 
possession  of  the  subject  of  insured,  are  not 
synonymous.  The  word  "interest"  is  broader 
and  more  comprehensive  than  the  word'  "ti- 
tle"; it  embraces  both  a  legal  and  equita- 
ble right  The  doctrine  contended  for  that 
when  the  condition  is  against  a  change  in  the 
title  there  is  no  breach  unless  there  is  a 
change  in  the  legal  title,  and  that  since  the 
Insured  retains  the  legal  title  the  policy  is 
not  avoided  by  a  transfer  of  the  equitable  ti- 
tle, cannot  be  applied  to  a  condition  against 
a  change  of  interest.  The  true  test  is  wheth- 
er the  vendor  has  dominion  over  the  prop- 
erty  insured,  and,  if  he  has,  a  change  in  in- 
terest has  been  effected  and  the  policy  is 
void.  Brickell  v.  Atlas  Assur.  Co.,  101  Pac. 
16,  19,  10  Oal.  App.  17  (quoting  Brighton 
Beach  Bacing  Ass'n  v.  Home  Ins.  Co.,  99  N. 
Y.  Supp.  219,  113  App.  Div.  728;  Id.,  82  N. 
E.  1124,  189  N.  Y.  526). 

The  word  "interest,"  as  used  in  a  fire 
insurance  policy  declaring  that  the  policy 
shall  be  void  if  any  change  shall  take  place 
In  the  interest,  title,  or  possession  of  the 
subject  of  insurance,  is  not  synonymous  with 
"title^"  but  means  some  right  different  from 
title.  It  cannot  mean  a  greater  estate  than 
title,  since  title  as  used  in  the  policy  is 
intended  to  mean  estate.  The  word  must 
therefore  be  used  in  contradiction  to  title  as 
including  any  right  in  the  property  less  than 
title.  Therefore  If  the  insured  is  the  owner 
of  the  title,  the  word  "interest"  has  no  ap- 
plication. Garner  v.  Milwaukee  Mechanics' 
Ins.  Co.,  84  Pac.  717,  718,  73  Kan.  127,  4  L. 


INTEREST 


1142 


INTEREST 


R.  A.  (N.  S.)  654,  117  Am.  St.  Rep.  400,  9  Ann. 
Gas.  459. 

The  word  ''interest,"  when  applied  to 
property,  bas  a  variable  meaning.  It  may  be 
used  as  synonymous  with  estate  or  title,  or 
may  denote  sometbing  less  than  an  estate  or 
title.  The  word  'Interest,*'  as  used  in  an 
insurance  policy,  is  not  synonymous  with  ti- 
tle. It  means  some  right  different  from  title. 
It  cannot  mean  a  greater  estate  than  title 
since  title  is  used  to  mean  the  entire  estate 
in  such  a  policy,  and,  when  used  in  contra- 
diction of  title,  means  any  right  in  property 
less  than  title,  and  the  word  "interest"  as 
used  in  a  judgment  holding  that  plaintiff's 
title  to  certain  real  estate  is  valid,  and  that 
defendants  had  no  right  or  claim  thereto 
and  no  estate  or  interest  therein,  is  suffi- 
cient to  cover  a  mortgage  lien.  Hillyard  t. 
Banchor,  118  Pac.  67,  69,  85  Kan.  516. 

There  is  a  change  of  "title**  as  well  as 
of  "Interest"  and  "possession,"  within  a  fire 
policy  declaring  it  void  In  case  of  any  change 
in  the  interest,  title,  or  possession  of  the 
insured  proi)erty,  where  insured,  the  owner 
in  fee  of  the  insured  property,  makes  a  con- 
tract of  sale  of  it,  declaring  that  deed  shall 
pass  when  final  payment  is  made,  and  that 
the  purchaser  shall  ,pay  all  taxes  and  as- 
sessments levied  against  the  property  subse- 
quent to  contract,  and  shall  have  the  right 
to  occupy  the  property  before  passing  of  ti- 
tle, as  tenant  of  the  seUer,  without  pay,  and 
the  purchaser  goes  into  possession  and  is 
not  in  default.  The  word  "interest"  is  broad- 
er and  more  comprehensive  than  the  word 
"title,"  since  it  embraces  both  legal  and 
equitable  rights,  and  the  words  are  not  synon- 
ymous.. The  true  test  is  whether  the  ven- 
dor has  parted  with  the  absolute  control  and 
dominion  over  the  property  insured.  In 
this  case,  there  was  a  change  in  posses.siou 
within  the  meaning  of  that  word  as  used  in 
the  policy.  While  the  agreement  designates 
the  occupancy  of  the  vendee  as  that  of  a 
tenant  of  the  vendor  without  pay  or  rent, 
the  contract  gives  and  secures  to  him  more 
than  the  rights  and  interests  of  a  tenant. 
He  is  charged  with  the  liabilities,  and  enti- 
tled to  enforce  the  rights  of  a  purchaser 
in  possession,  and  cannot  be  ejected  as  a 
tenant  regardless  of  such  rights.  The  pos- 
session of  the  vendee  is  al>solute  and  ex- 
clusive of  the  vendor,  as  long  as  he  performs 
the  contract.  Brighton  Beach  Racinjj  Ass'n 
V.  Home  Ins.  Co.,  99  N.  Y.  Supp.  219.  221, 
113  App.  Div.  728  (citing  Lett  v.  Gufirdiau 
Fire  Ins.  Co.,  25  N.  E.  1088,  125  N.  Y.  82). 

INTEREST  <In  Suit  or  Action) 

See  Disqualifying  Interest;    Real  Party 
in  Interest. 

As  authorizing  appeal 

The  phrase  "person  Interested,"  as  used 
in  the  statute  that  any  person  interested  in 
any  order,  etc.,  may  appeal,  means  one  who 
has  some  legal  interest  which  may  by  the 


decree  of  the  court  be  either  enlarged  or  di- 
minished. Hemmenway  v.  Corey,  16  Vt  225, 
226. 

"A  person  'interested*  in  a  decree,  with- 
in the  meaning  of  a  statute  providing  that 
a  person  interested  in  a  decree  of  the  pro- 
bate court  who  considers  himself  injured 
thereby  may  appeal  therefrom,  is  one  who 
has  some  legal  right  or  is  under  some  legal 
liability  that  may  be  enlarged  or  diminished 
by  the  decree."  An  administrator  de  bonis 
non,  who  has  been  directed  by  the  probate 
court  to  pay  a  sum  to  a  distributee,  is  a  per- 
son "Interested"  in  a  decree  appointing  an 
administrator  of  the  distributee  and  is  en- 
titled to  appeal  therefrom.  In  re  Clark's 
Estate.  79  Vt.  62,  64  AU.  231,  232,  118  Am. 
St.  Rep.  a38. 

Under  Oomp.  St.  1909,  c  50,  S  4,  provid- 
ing that  on  the  hearing  of  an  application  for 
liquor  license,  upon  objections  to  its  issuance, 
any  party  interested  shall  have  process  to 
compel  the  attendance  of  witnesses,  and  if 
any  party  feels  himself  aggrieved  by  the  de- 
cision, he  may  api^eal  to  the  district  court, 
the  right  of  appeal  is  accorded  to  none  but  a 
"party  interested'*  and  such  right  does  not 
belong  to  petitioners  who  signed  the  appli- 
cation for  license.  Weller  v.  Fischer,  126  N. 
W.  296,  298,  86  Neb.  614. 

Ky.  St.  1903,  S  4849,  gives  the  county 
court  of  the  county  of  decedent's  residence 
original  Jurisdiction  to  probate  his  will.  ""Sec- 
tion 4852  declares  the  probate  of  a  will  be- 
fore the  county  court  conclusive,  except  as 
to  the  jurisdiction  of  the  court,  until  su- 
perseded, reversed,  or  annulled.  Section  4857 
authorizes  the  court  to  permit  a  document  to 
be  proven  ex  parte  or  to  cause  all  parties  in 
interest  to  be  brought  before  the  court.  Sec- 
tion 4859  authorizes  any  person  "interested 
in  the  probate"  of  a  will  to  prosecute  an 
appeal  to  the  circuit  court.  Held,  that  gen- 
eral creditors  of  an  insolvent  heir  of  a  de- 
cedent, who  claim  that  a  purported  will  dis- 
inheriting their  debtor  is  spurious  and  fraud- 
ulent as  to  them,  may  appeal  from  an  or- 
der probating  the  will  where  their  debtor 
himself  fails  to  prosecute  such  an  appeal. 
Brooks  V.  Patne*s  Bx'r,  90  S.  W.  600,  601, 123 
Ky.  271. 

As  anthorizine  brin^^g  of  snit 

An  administrator  has  an  interest  In  de- 
cedent's real  estate  within  Code  Civ.  Proc. 
§  675,  authorizing  an  action  by  any  person 
a&:alnst  another  claiming  an  Interest  in  real 
estate  adverse  to  him,  and,  if  another  is  as- 
serting a  claim  adversely  to  such  interest, 
he  may  maintain  an  action.  Berry  v.  How- 
ard, 127  N.  W.  526, 527,  26  S.  D.  29,  Ann.  Gas. 
1913A,  994. 

One  who  held  a  mortgage,  but  assigned 
it  before  proceedings  were  brought  to  correct 
the  title  to  the  property,  had  no  "interest" 
therein  that  entitles  him  to  appear  as  plain- 
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tiff  in  tbe  cause.    Turpln  y.  Derickson,  66 
Atl.  276,  279,  105  Md.  620. 

In  order  to  entitle  a  creditor  to  enjoin 
the  sale  of  personal  property  secured  by  a 
chattel  mortgage,  and'  enable  bUn  to  resist 
the  foreclosure  thereof,  he  should  connect 
himself  with  some  interest  in  or  claim  upon 
the  specific  property,  either  by  Judgment, 
lien,  or  attachment,  in  order  to  constitute 
bim  an  "Interested  party"  within  the  statute 
authorizing  any  person  interested  to  contest 
the  foreclosure.  Neustadter  Bros.  v.  Doust, 
92  Pac.  978,  979.  18  Idaho,  617. 

Am  oriterioa  of  proper  parties 

A  charter  gave  borough  control  of  the 
construction  and  widening  of  sidewalks,  the 
establishing  of  curb  lines,  and  the  extension 
of  highways,  but  the  control  of  the  construc- 
tion and  repair  of  the  remainder  of  the  high- 
way remained  in  the  town.  Held  that,  where 
suit  was  brought  to  restrain  the  borough 
from  using  certain  land  for  the  widening  of 
a  street,  the  town  was  *'taiterested"  in  the 
question  whether  such  land  was  a  part  of 
the  highway,  and  was  therefore  properly 
summoned  as  a  codefendant.  Pinney  v. 
Borough  of  Wlnsted,  66  Atl.  337,  340,  79 
Conn.  606. 

A  bill  in  equity  must  not  include  as  de- 
fendants parties  not  interested  in  the  whole 
of  the  relief  sought,  since  the  "parties  in  in- 
terest" whose  rights  can.  be  completely  dis- 
posed of  in  one  litigation  in  equity  comprise 
only  those  persons  who  can  be  united  in  a 
single  bill  of  complaint.  Gaither  v«  Bauem- 
schmldt.  69  Aa  425,  428,  108  Md.  1. 

As  dlsqualifyinfl:  Judge,  ete. 

'•Interest,"  within  the  rule  as  to  dis- 
qualification of  a  Judge  by  reason  of  interest, 
refers  to  some  direct  pecuniary  tnt^est. 
State  ex  rel.  Cook  ▼.  Houser,  100  N.  W.  964, 
978,  122  Wis.  534  (citing  Hungerford  v. 
Gushing,  2  Wis.  897;  Taylor  v.  Williams,  26 
Tex.  583;  Foreman  v.  Hunter,  13  N.  W.  659, 
59  Iowa,  550). 

In  a  proceeding  to  condemn  land,  pur- 
suant to  chapter  15,  art.  10,  and  sections 
1370  to  1374,  Inclusive,  of  chapter  20,  art.  9, 
of  Snyder's. Stats,  of  Okl.  1909,  the  interest 
of  the  district  Judge  as  a  resident  taxpayer 
of  the  petitioning  nmnicipallty  is  not  such 
an  "interest"  within  the  contemplation  of 
section  2012  of  said  statutes  as  will  disquali- 
fy^ him  to  act  upon  the  petition,  and  try  the 
cause.  Lawton  Bapid  Transit  By.  Co.  f. 
City  of  Lawton,  122  Pac.  212,  213,  31  Okl. 
458. 

As  used  in  Act  March  30,  1875  (P.  L.  35), 
providing  for  the  disqualification  of  a  Judge 
in  case  he  is  "personally"  interested,  denotes 
a  direct  and  immediate  private  interest,  as 
distinguished '  from  an  interest  which  the ! 
Judge  or  other  citizens  have  in  public  af- 
ffi?i-s  resnlting  from  liability  to  taxation. 
The  fact  that  the  word  "interest"  is  thus 


qualified  shows  that  it  was  not  every  inter- 
est, however  trifling  or  insignificant,  which 
a  judge  might  have  that  might  bring  a  case 
within  the  statute,  but  only  such  an  interest 
as  was  personal  to  himself  and  direct  and 
immediate  in  its  effect,  thus  excluding  such 
interest  as  a  Judge  might  have  as  a  taxpayer 
in  an  action  brought  against  the  county. 
Brittain  v.  Monroe  County,  03  Atl.  1076, 1077, 
214  Pa.  648,  6  Ann.  Cas.  617. 

A  Judge  has  no  "interest"  disqualifying 
to  try  an  action  against  an  Irrigating  com- 
pany for  not  sup^ilying  all  the  water  which 
plaintiff  claims  he  was  entitled  to,  though 
defendant  alleges  plaintiff  was  not  entitled 
to  a  fixed  amount,  but  only  to  a  proportion 
of  whatever  water  the  company  might  have 
for  distribution,  and  that  certain  other  per- 
8on6»  including  the  Judge,  have  prior  water 
rights;  they  not  being  necessary  parties,  no 
showing  for  making  them  parties  being  made, 
and  any  Judgment  which  might  be  rendered 
in  the  case  being  incapable  of  affecting 
them.^  Lassen  Irr.  Co.  v.  Superior  Court  of 
Lassen  County,  90  Pac  700,  710,  151  Cal. 
357. 

A  "party  In  interest,"  within  the  section, 
is  one  who  has  a  financial  interest,  directly 
or  indirectly;  and  hence  an  affidavit  to  dis- 
qualify a  judge  in  an  insanity  inquiry,  which 
merely  shows  that  aflSants  are  brothers  of 
the  person  claimed  to  be  insane.  Is  insuf- 
ficient to  show  that  they  are  "parties  in  in- 
terest.'* State  ex  rel.  Morris  v.  Montgomery, 
142  S.  Vr.  474,  476,  160  Mo.  App.  724. 

Bankr.  Act  July  1,  1898,  c.  541,  |  39b, 
providing  that  referees  shall  not  act  in  cases 
in  which  they  are  directly  or  indirectly  **in- 
terested,"  does  not  apply  to  the  interest  of 
a  referee  by  way  of  commissions  on  sums 
paid  to  creditors  as  dividends.  In  re  Abbey 
Press,  134  Fed.  51,  53,  67  0.  0.  A.  161. 

As  disqvalif yta&s  |uPor 

By  the  term  "interest  in  the  cause," 
rendering  a  person  incompetent  to  serve  as 
a  juror,  is  meant  an  interest  either  direct  or 
indirect  In  the  subject-matter  of  the  particu- 
lar action^  and  not  a  mere  general  interest 
in  the  class  of  subjects  to  which  the  particu- 
lar action  belongs,  as  such  interest  carries 
no  mark  of  suspicion  either  of  malice  or 
favor.  Ballentlne  v.  Mercer,  109  S.  W.  1037, 
1038,  130  Mo.  App.  605. 

As  disqualifying  or  affeotins  orediMl- 
ity  of  vitnesies 

While  it  seems  clear  that  the  term  "in- 
terest," as  used  in  the  statute  which  limits 
the  competency  of  persons  in  interest  to 
testify  concerning  transactions  with  de- 
cedents, was  used  in  the  common-law  sense, 
it  is  equally  clear  that,  by  restricting  the 
disqualification  to  those  having  a  direct  legal 
interest  in  the  action,  the  Legislature  intend- 
ed to  admit  the  testimony  of  some  persons 
having   Interests,   not   direct,   or   not   legal, 
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which  at  common  law  would  have  excluded 
them.  In  an  action  by  a  married  woman 
against  the  representatives  of  a  decedent  to 
enforce  specific  performance  of  a  decedent's 
contract  to  convey  land  made  before  her 
marriage,  the  husband's  courtesy  interest  is 
so  remote  as  not  to  make  him  incompetent 
to  testify  in  behalf  of  the  wife.  Hiskett  v. 
Bozarth,  105  N.  W.  990,  992,  75  Neb.  70  (quot- 
ing and  adopting  definition  in  Wylie  V.  Charl- 
ton, 62  N.  W.  220,  48  Neb.  844). 

Where  a  corjwration  was  sued  by  an 
administrator  for  damages  for  wrongfully 
transferring  stock  belonging  to  intestate,  the 
secretary  was  not  disqualified  from  testify- 
ing as  to  the  transfer  as  a  **person  Interest- 
ed In  the  event,"  within  Comp.  Laws  1907, 
S  3413,  providing  that  any  person  directly 
interested  in  the  event  of  an  action  shall  not 
be  a  witness  when  the  adverse  party  sues  or 
defends  as  administrator  as  to  any  trans- 
action equally  within  the  knowledge  of  wit- 
ness and  decedent.  Rasmussen  v.  .Sevier 
Valley  Canal  Co.  (Utah)  121  Pac.  741,  745. 

Testimony  of  plalntifT  contractors  for 
the  erection  of  a  church  building  as  to  state- 
ments made  by  them  as  to  the  doing  of  extra 
work,  and  declarations  made  by  the  rector 
showing  his  knowledge  of  such  work,  were 
not  incompetent  within  Code  Civ.  Proc.  | 
829,  defining  when  a  person  interested  In  the 
event  shall  not  be  examined  as  a  witness. 
Kelly  V.  St.  Michael's  Roman  Catholic 
Church  in  City  of  Brooklyn,  133  N.  T.  Supp. 
328,  335,  148  App.  Div.  767. 

In  determininr  *''^  competency  of  a  wit^ 
ness  for  "Interest,"  the  test  is  not  whether 
the  witness  may  be  interested  in  the  question 
in  issue,  or  may  entertain  wishes  on  the  sub- 
ject, or  may  even  have  occasion  to  test  the 
same  question  in  a  future  suit,  but  whether 
the  proceeding  can  be  used  as  evidence  for 
him  in  some  pending  or  future  suit.  He  must 
have  an  Interest  to  be  affected  by  the  re- 
sult of  the  ault,  or  by  force  of  the  adjudica- 
tion. Sayre  v.  Woodyard,  66  S.  E.  320,  322, 
66  W.  Va.  288,  28  U  R.  A.  <N.  S.)  388. 

In  an  action  to  recover  a  ring,  a  witness 
testified  that  plaintiff  purchased  the  ring  of 
him  and  paid  for  it,  and  when  It  was  deliver- 
ed the  ring  was  loaned  to  defendant's  Intes- 
tate by  plaintiff  under  a  parol  agreement 
.  with  intestate;  title  and  ownership  being  re- 
tained in  plaintiff.  Code  Civ.  Proc.  f  829, 
provides  that  '*upon  the  trial  of  an  action 
•  •  •  a  party  or  person  interested  in  the 
event,  or  a  person  from,  through  or  under 
whom  such  a  party  or  interested  person  de- 
rives his  interest  or  title,"  shall  not  be  ex- 
amined as  a  witness  in  his  own  behalf,  or 
in  behalf  of  the  party  succeeding  to  hfs  ti- 
tle or  Interest,  concerning  a  personal  trans- 
action between  witness  and  decedent  Held, 
that  the  witness  testifying  for  plaintiff  was 
not  a  "person  interested  in  the  event,"  with- 
in the  statute;  he  having  sold  the  ring  and 


been  paid  therefor.    Abbott  y.  Doughan,  07 
N.  B.  599,  600,  204  N.  Y.  223. 

•interested  In  the  event  thereof  as 
used  in  Gen.  St  1894,  §  5660,  making  incom- 
petent testimony  of  a  witness  as  to  transac- 
tions with  a  person  since  deceased,  means  a 
direct  and  immediate  pecuniary  interest  ad- 
verse to  that  of  the  party  against  whom  his 
testimony  was  offered.  Pitzl  v.  Winter,  105 
N.  W.  673,  674,  96  Minn,  499,  6  L.  B.  A.  (N. 
S.)  1009. 

A  chauffeur  charged  with  negligently 
running  his  master's  taxicab  to  the  injury  of 
a  third  person  who  auea  the  Biast^  therefor, 
is  an  interested  witness,  though  he  has  no 
pecuniary  interest  In  the  result  of  the  suit; 
and  the  action  of  the  court  In  refusing  to 
charge*  that  he  Is  an  Interested  witness,  and 
In  charging  that  only  thoee  witnesses  who 
are  financially  interested  in  the  result  are 
interested  witnesses  within  the  rule  authoris- 
ing the  Jury  to  refuse  to  receive  the  testi- 
mony of  an  Interested  witness,  is  error. 
Harrla  y.  Fifth  Ave.  Coach  Co.,  132  N.  Y. 
Supp.  743. 

The  mother  of  an  Illegitimate  child  is 
not  a  ''party  tpterested  in  the  event"  of  an 
action  brought  by  the  child  against  the  ex- 
ecutor of  his  putative  father  on  a  contract 
whereby  the  father  agreed  to  settle  a  sum 
of  money  on  the  child  in  consideration  of 
support  by  the  mether  until  a  certain  date, 
within  Code  Civ.  Proc.  |  829,  rendering  such 
persons  Incompetent  as  witnesses  to  trans- 
actions with  decedents  In  actions  against  ex- 
ecutors or  administrators.  Rosseau  v.  Rouss, 
86  N.  Y.  Supp.  497,  501,  91  App.  Div.  230. 

Where  a  fire  policy  sued  on  provided 
that  It  should  be  yold  in  case  of  fraud  or 
false  swearing  by  the  Insured,  whether  be- 
fore or  after  a  loss.  Insured's  husband  was 
not  a  *^arty  In  Interest"  within  an  Instruc- 
tion that  while  the  law  permits  a  party  in 
Interest  to  testify  tn  his  own  behalf,  the 
Jury  in  weighing  the  evidence  of  parties  so 
testifying  should  "consider  the  fact  that  such 
party  is  interested  in  the  matter  In  contro- 
versy," etc  Orient  Ins.  Ca  of  Hartford, 
Conn.,  y.  Kaptur,  95  N.  E.  230, 176  Ind.  308. 

Where  the  motorman  of  a  street  car 
which  struck  plaintiff  was  not  made  a  par- 
ty to  an  action  by  her  to  recover  for  her  al- 
leged injuries,  and,  as  executrix  of  her  hus- 
band's estate,  for  Injuries  sustained  to  the 
community  by  reason  thereof,  and  audi 
motorman  had  not  been  notified  to  appear 
in  the  suit  wherein  he  was  allowed  to  testi- 
fy, the  record  in  such  action  was  not  bind- 
ing on  him,  nor  conclusive  as  to  his  liability 
over  to  the  defendant  tn  case  plaintiff  recov- 
ered, and  he  was  not  a  **party  In  interest  or 
to  the  record"  who  was  admitted  "to  testify 
in  his  own  behalf,"  within  the  meaning  of 
the  statute  (2  6alllnger*8  Ann.  Codes  &  St 
I  5991),  which  would  have  prc^ibited  him  as 
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such  a  jMirty  from  testifying  to  a  conversa- 
tion with  the  'husband  before  his  death. 
O'Toole  V.  Faulkner,  75  Pac  975,  977,  34 
Wash.  371. 

INT£BEST  (On  Money) 

See  Compound  Interest;  Legal  Inta> 
est;  Money  at  Interest;  Put  on  In- 
terest; Unlawful  Interest;  With  In- 
terest • 

Ezclusiye  of  interest  and  costs,  see  Bz- 
dusive. 

Interest  after  date,  see  After. 

Place  where  usurious  interest  is  taken 
as  disorderly  house,  see  Disorderly 
House. 

Usurious  interest,  see  Usurious. 

"Interest"  is  a  premium  paid  for  the 
use  of  money.  Barker  Asphalt  Pav.  Go.  ▼. 
Webster  County,  121  N.  W.  1072,  1073,  143 
Iowa,  255. 

Webster  defines  'interest"  as  a  premium 
paid  for  the  use  of  money,  usually  reckoned 
as  a  percentage.  Hagan  v.  Commissioners' 
Court  of  limestone  County,  49  South.  417, 
421,  160  Ala.  544,  87  L.  R.  A.  (N.  S.)  1027. 

'"Interest"  is  a  consideration  paid  for  the 
use  of  money,  or  for  forbearance  in  demand- 
ing it  when  due.  Maryland  Casualty  Co.  of 
Baltimore,  Md.,  y.  Omaha  Electric  Light  & 
Power  Co.,  167  Fed.  514,  519,  85  C.  C.  A.  106. 

"Interest"  may  include  recompense  for 
the  use  of  anything  that  has  an  ascertained 
pecuniary  value,  as  well  as  money.  Wasey 
V.  Whitcomb,  132  N.  W.  572,  578,  167  Mich. 
58. 

"Interest"  is  the  legal  damages  for  inju- 
rious detention  of  money  due.  McDonald  y. 
Loewen,  130  S.  W.  52,  55,  145  Mo.  App.  49. 

'*  'Interest'  is  a  compensation  for  the  use 
of  money  for  its  detention."  Mills'  Ann.  St 
Colo,  f  2252,  which  provides  that  "creditors 
shall  be  allowed  to  receive  interest  when 
there  is  no  agreement  as  to  the  rate  thereof 
at  the  rate  of  eight  per  centum  per  annum 
for  all  moneys  after  they  become  due,  •  •  •** 
is  mandatory  in  an  action  at  law  to  recover 
for  labor  performed  and  materials  furnished, 
and  requires  the  allowance  of  interest  at  the 
statutory  rate  from  the  date  of  demand  of 
payment,  and  the  court  cannot,  as  in  equity 
cases,  take  into  consideration  the  laches  of 
plaintiff  in  bringing  suit  City  of  Denver  v. 
Barber  Asphalt  Paving  Co.,  141  Fed.  69,  71, 
72  O.  C.  A.  402. 


II 


'Interest'  for  money  as  a  legal  conse- 
quence was  unknown  to  the  common  law. 
Cherry's  Ex'rs  v.  Mann,  Cooke  (3  Tenn.)  208 
(5  Am.  Dec.  696).  It  has,  however,  be^  giv- 
en by  statute  on  Judgments,  and  on  a  large 
class  of  assignable  and  negotiable  instru- 
ments, and  upon  liquidated  accounts  signed 
by  the  parties.  Code,  §§  1942, 1945.  It  is  de- 
fined by  the  statute  to  be  the  compensation 
which  may  be  demanded  by  a  lender  from 


the  borrower,  or  by  the  creditor  firom  the 
debtor,  for  the  use  of  money.  Code,  {  1943. 
In  all  cases  which  are  left  as  at  common 
law,  the  Jury  has  an  equitable  power,  and 
may,  in  the  form  of  damages,  give  interest, 
if  they  think  Justice  demands  it  Cole  v. 
Sands,  1  Tenn,  106.  Under  our  statute  and 
decisions  interest  has  become  an  incident  of 
debt  after  maturity,  because  either  given  by 
positive  law,  or,  In  the  absence  of  counter- 
vailing equity,  by  the  inevitable  verdict  of 
the  Jury,  or  by  the  court  acting  In  the  place 
of  the  Jury."  In  the  absence  of  express  stat- 
ute, the  Jury  in  an  action  against  a  railroad 
for  damages  to  property,  caused  by  fire  from 
a  locomotive,  have  an  equitable  power  to 
allow  "interest"  on  the  amount  of  plaintiff's 
loss  as  found  by  them.  Louisville. &  N.  R. 
Co.  V.  Fort,  80  S.  W.  429,  435,  112  Tenn.  432 
(quoting  and  adopting  Davidson  County  v. 
Olwlll,  4  Lea  [72  Tenn.]  34). 

A  personal  injury  does  not  create  a  debt, 
and  does  not  become  a  definite  obligation  un- 
til a'  verdict  entered ;  and  "Interest,"  which 
is  comi>ensation  for  the  use  of  money  which 
is  due,  may  not  be  considered  in  determining 
the  amount  of  damages,  which  must  be  such 
as  will  fairly  compensate  the  injured  person 
for  the  loss  of  time,  physical  and  mental 
suffering  suffered  and  likely  to  be  suffered, 
and  money  reasonably  expended  and  to  be 
expended  in  consequence  of  the  injury. 
Cochran  v.  City  of  Boston,  97  N.  B.  1100, 
1101,  211  Mass.  171,  39  L.  B.  A.  (N.  S.)  120. 
Ann.  Cas.  1913B,  206. 

The  words  "put  on  interest,"  "the  inter- 
est of  my  property  shall  be  paid  annually," 
and  "the  principal  shall  go,"  etc.,  as  used  in 
a  will,  all  relate,  in  their  ordinary  sense,  to 
dealing  with  money,  the  value  of  the  use  of 
money  measured  by  interest  and  securities, 
dischargeable  by  the  payment  of  money,  and 
not  the  rents  and  profits  of  real  estate.  Ben- 
ner  v.  Mauer,  113  N.  W.  663,  664,  138  Wis. 
325.  • 

"It  is  also  settled  law  that  the  term  'in- 
terest,' as  used  in  the  Constitution  and  stat- 
utes fixing  Jurisdiction  of  the  several  courts, 
has  a  limited  signification,  and  that  in  cases 
of  this  charactei:  a  claim  for  interest  is  part 
of  the  amount  in  controversy."  Under  the 
constitutional  and  statutory  provisions  limit- 
ing the  Jurisdiction  of  a  Justice  of  the  peace 
to  $200  exclusive  of  interest,  parties  on  ap- 
peal to  the  county  or  district  court  cannot  en- 
large the  demand  sued  upon  beyond  the  Juris- 
diction of  the  Justice,  and  where  the  amount 
of  interest,  regarded  as  damages,  constitutes 
the  amount  in  controversy  and  exceeds  $200, 
the  county  court  has  no  appellate  Jurisdic- 
tion. Texas  &  P.  Ry.  Co.  v.  Walter  Hunt  & 
Co.,  85  S.  W.  1168,'  38  Tex.  Civ.  App.  460. 

The  use  of  the  word  "interest,"  in  the 
verdict  of  a  Jury  as  follows:  "We,  the  Jury 
herein,  do  find  the  issues  Joined  In  favor  of 
the  plaintiff,  and  that  she  be  awarded  $21,- 
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000  and  interest,"  meant  from  the  tlm^  from 
which  by  law  interest  ought  to  be  reckoned 
and  the  Interest  claimed  by  the  petition. 
Miller  V.  Steele,  153  Fed.  714,  722,  82  C.  C.  A. 
572. 

Interest,  defined  by  Sayles*  Rev.  Civ.  St. 
art  3097,  as  "the  compensation  allowed  by 
law  or  fixed  by  the  parties  to  a  contract  for 
the  use,  forbearance  or  detention  of  money," 
Is  not  allowed  on  a  Judgment  unless  it  is 
based  upon  a  contract  to  pay  Interest,  or  the 
money  for  which  it  is  rendered  is  wrongfully 
withheld.  Jones  y.  United  States  &  Mexican 
Trust  Co.,  105  S.  W.  328,  329,  47  Tex.  Qv. 
App.  430. 

Under  Sayles'  Ann.  Civ.  St  1897,  art 
3105,  providing  that  all  judgments  of  the  sev- 
eral courts  of  the  state  shall  bear  Interest  at 
the  rate  of  6  f>er  cent,  per  annum,  except 
where  the  contract  on  which  the  judgment  Is 
founded  bears  a  greater  rate,  and  article 
3097,  defining  * 'Interest'*  as  compensation  al- 
lowed by  law  or  fixed  by  the  parties  **to  a 
contract  for  the  use  or  forbearance  or  de- 
tention of  money,'*  a  judgment  In  favor  of 
the  state  on  a  liquor  dealer's  bond  does  not 
bear  Interest*  Hawthorne  v.  State,  87  S.  W. 
839,  841,  39  Tex.  Qv.  App.  122. 

"Interest"  on  legacies  Is  the  compensa- 
tion allowed  for  the  deprivation  of  a  legacy 
beyond  the  period  when  It  Is  payable  under 
the  win  or  by  statute.  A  legacy  does  not 
carry  interest,  pending  a  contest  of  the  will, 
after  one  year  from  the  grant  of  letters  tes- 
tamentary, for,  as  the  law  suspends  payment 
of  the  legacy  until  the  determination  of  the 
contest,  the  administrator  pendente  lite  ap- 
pointed pursuant  to  Rev.  St  1899,  §  13  (Ann. 
St.  1906,  p.  342),  having  no  power  In  the 
meantime  to  pay  it  over,  the  legacy  does  not 
fall  due  until  capable  of  being  paid  by  the 
executor.  Good  Samaritan  Hospital  v.  Mis- 
sissippi Valley  Trust  Co.,  117  S.  W.  637,  640, 
137  Mo.  App.  179.  • 

Where,  in  an  action  for  $08.65  damages, 
plaintiff  recovered  judgment  for  that  sum  on 
appeal  to  the  county  court  with  Interest 
thereon,  which  made  the  total  amount  recov- 
ered $100.45,  the  additional  amount  over  the 
sum  sued  for  was  an  element  of  the  damages 
recoverable,  and  not  "interest,*'  \^dthln  Sayles* 
Ann.  av.  St.  1897,  art.  996,  subd.  3,  giv- 
ing the  Court  of  Civil  Appeals  appellate  ju- 
risdiction of  cases  of  which  the  county  court 
had  appellate  jurisdiction  when  the  judg- 
ment shall  exceed  $100  exclusive  of  interest, 
etc.,  so  that  the  Court  of  Civil  Appeals  would 
have  jurisdiction  of  the  appeal.  Pecos  &  N. 
T.  Hy.  Co.  V.  Faulkner  (Tex.)  118  S.  W.  747, 
748. 

In  an  action  for  damages,  with  legal 
interest,  the  interest  prayed  for  is  recovera- 
ble as  part  of  the  damages  only,  and  not  as 
"interest"  within  the  meaning  of  that  term 
as  used  In  Const,  art  5,  §  16,  giving  the  coun- 
ty court  concun-ent  jurisdiction  with  the  dis- 


trict court  when  the  matter  in  controversy 
does  not  exceed  $1,000  "exclusive  of  interest"; 
and,  where  the  damages  claimed  and  the  in- 
terest thereon  at  the  legal  rate  from  the  time 
of  the  injury  to  the  institution  of  the  suit  or 
the  time  of  the  trial  aggregated  more  than 
$1,000,  the  acti(m  was  not  within  the  juris- 
diction of  the  county  court.  Ft.  Worth  &  D. 
C.^  Ry.  Co.  V.  Rayaor.  (Tex.)  125  S.  W.  619. 

Payment  of  a  commission  of  more  than  6 
per  cent,  for  a  loan  of  government  bonds 
which  are  subject  to  market  fluctuations  and 
are  bought  and  sold  on  the  market  as  other 
securities  was  not  In  violation  of  the  New 
York  usury  law,  prohibiting  the  payment  of 
more  than  6  per  cent  Interest  for  the  loan 
or  forbearance  of  any  money,  goods,  or  any 
other  things  In  action,  and  did  not  render 
the  loan  usurious,  since  the  terms  'interest" 
and  forbearance,"  as  used  in  the  usury  law 
(Consol.  Laws,  c.  20,  §  373).  are  applicable 
only  to  a  loan  of  money.  Title  Guaranty  & 
Surety  Co.  v.  Klein,  178  Fed.  689,  690,  102  C. 
C.  A.  189,  29  L.  R.  A.  (N.  S.)  620. 

Rev.  St.  1909,  §  3389,  which  directs,  after 
providing  for  the  making  of  loans  by  build- 
ing and  loan  companies  by  competitive  bid- 
ding for  premiums,  that  the  by-laws  of  the 
compajiy  may  dispense  with  bids  and  provide 
for  the  making  of  loans  to  members  at  such 
a  rate  of  interest  and  premium  as  may  be 
provided  in  the  by-law,  "such  premium  to  be 
paid  in  gross  Installments."  Section  3390 
provides  that  premiums  shall  consist  of  a 
percentage  of  the  amount  loaned.  Held 
that,  as  '*installment"  means  a  part  of  a 
greater  amount  and  is  a  word  only  fitly  used 
In  connection  with  an  ascertalne<l  amount 
especially  when  qnalified  by  "gross,**  and  as 
'interest"  is  a  certain  rate  per  cent  of  the 
sum  loaned  for  the  time  the  money  is  de- 
tained by  the  borrower,  while  a  "bonus"  or 
"premium"  is  a  definite  sum  agreed  upon 
which  is  paid  in  addition  to  interest  either 
In  advance  or  by  installm^its,  the  statute 
means  that  the  premium  referred  to  should 
be  in  gross,  payable  in  installments,  and  it 
does  not  therefore  authorize  the  charging  of 
a  rate  per  cent,  for  the  uncertain  period  for 
which  the  money  may  be  kept  so  that, 
though  such  a  charge  be  called  a  "bonus"  In 
by-law  authorizing  it,  it  is  without  statutory 
authority.  Holmes  v.  Royal  Loan  Ass'n,  150 
S.  W.  1111,  1113,  166  Mo.  App.  719. 

The  "mercantile  method**  of  computing 
Interest  in  case  of  partial  payments  consists 
in  calculating  interest  on  each  item  of  the 
debt  and  adding  these  amounts  together  aad 
deducting  therefrom  the  sum  of  all  partial 
payments  with  interest  on  each  payment 
from  the  date  it  was  made.  Christie -v. 
Scott  94  Pac.  214,  215,  77  Kan.  257. 

As  commission 

A  loan  made  under  a  contract  providing 
for  a  loan  of  $70,000  for  one  year,  with  6  i)er 
cent.  Interest,  payable  semiannually,  and  pro- 
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vldlng  for  the  payment  of  a  cash  commission 
of  $1,400  for  the  loan,  is  not  a  loan  of  ?70,- 
000  for  one  year  at  6  per  cent.  Interest,  pay- 
able semiannually,  but  a  loan  at  8  per  cent, 
interest;  the  commission  being  "Interest.** 
Atlantic  Trust  &  Deposit  Co.  v.  Union  Trust 
&  Title  Corp.,  67  S.  B.  182,  184,  110  Va.  286, 
138  Am.  St  Rep.  937. 

Demurrage  dlfltinsuislied 

The  distinction  between  "interest"  and 
."demurrage"  is  not  based  upon  the  actual 
r^)air  of  the  injured  vessel  by  the  owner,  but 
"interest'*  attends  an  allowance  for  loss  of 
value;  "demurrage,"  an  allowance  for  cost 
of  repair.  The  Cumberland,  135  Fed.  234, 
236  (citing  The  Earnest  A.  HamiU,  100  Fed. 
509). 

Am  inoidental  to  debt 

The  term  "debt"  embraces  interest  as 
well  as  principal,  and  "interest,**  in  the  ab- 
sence of  an  express  agreement,  is  a  mere  in- 
cident of  the  debt,  and  may  be  recovered  as 
damages  for  its  detention.  Central  Bank  & 
TBQSt  Corp.  V.  State,  76  8.  £.  587,  589,  139 
Qa.  54. 

Interest  is  merely  an  incident  to  the  debt 
to  be  paid  from  time  to  time  or  when  the 
principal  falls  due  in  consideration  of  for- 
bearance to  the  debtor,  and  becomes  a  part  of 
the  debt,  or  a  debt  at  all,  only  when  earned. 
Carlson  v.  City  of  Helena,  102  Pac.  39,  41,  39 
Mont.  82,  17  Ann.  Cas.  1233. 

Income  or  earnings  synoaiyinoiis 

The  word  "interest,**  as  used  in  an  anti- 
nuptial  contract  providing  that  a  wife 
should  receive  in  lieu  of  dower  for  each  year 
she  might  survive  her  husband  the  interest 
on  a  certain  sum,  is  synonymous  with  **in- 
come,"  as  distinguished  from  an  "annuity/* 
so  as  to  render  the  annual  tax  payable  out  of 
the  Interest  rather  than  out  of  the  residue 
of  the  husband's  estate.  Dulaney's  Adm*r  v. 
Dulaney,  54  S.  E.  40,  42,  105  Va.  429. 

A  bequest  of  the  "interest"  on  $2,000  to- 
be  paid  to  testatrix's  son  semiannually  dur- 
ing his  life  was  a  bequest  of  the  income  of 
the  fund  for  life.  In  re  Dull*s  Estate,  66 
Aa  567,  217  Pa.  358. 

The  words  'interest  or  earnings"  in  a 
will  whereby  testator  gave  property  to  trus- 
tees to  control  and  .pay  the  interest  or  earn- 
ings to  his  children  for  life,  with  gift  over 
to  their  heirs,  and  whereby  he  provided  that 
on  the  death  of  a  child  leaving  no  living 
heirs  the  spouse  of  the  child  might,  if  living, 
receive  annually  a  specified  sum  of  the  inter- 
est money  due  the  deceased,  and  in  case  of 
the  death  of  a  eliild  leaving  no  living  heirs 
his  estate,  principal  and  interest,  should  be 
divided  equally  with  the  grandclilldren,  are 
synonymous  with  each  other,  and  with  the 
word  "income**  \n  its  ordinary  sense.  Ex 
parte  Ilumbird,  80  Atl.  209,  211,  114  Md.  627. 1 


As  legal  intereit 

The  word  "Interest,**  as  used  in  an  ante- 
nuptial contract  providing  that  the"  wife 
should  receive  in  lieu  of  dower  for  each  year 
she  might  survive  her  husband  the  intei*est 
on  a  certain  sum,  is  to  be  taken  as  meaning 
"legal  Interest."  Dulaney*s  Adm*r  v.  Dula- 
ney, 54  S.  E.  40,  41, 105  Va.  429. 

As  penalty 

"Interest"  is  a  premium  paid  for  the  use 
of  money.  The  penalty  for  nonpayment  of 
special  assessments  was  a  penalty  and  not 
interest.  Barbcar  Asphalt  Pav.  Co.  v.  Web- 
ster County,  121  N.  W.  1072,  1073,  143  Iowa, 
255. 

The  interest  fixed  by  Rev.  St  Mo.  1899, 
§  5686,  in  relation  to  the  construction  of  sew- 
ers by  niunlcipalities,  providing  that  the  tax 
bill  of  an  assessment  shall  bear  Interest  at 
a  specified  rate  from  80  days  after  the  date 
of  Issue,  etc.,  Is  not  interest  at  all;  that  is 
to  say,  it  is  not  a  consideration  provided  for 
the  use  of  money,  but  it  Is  a  penalty  inflicted 
as  a  punishment  for  a  breach  of  duty.  City 
of  St  Joseph  V.  Forsee,  91  S.  W.  445,  446, 
115  Mo.  App.  510. 

The  imposition  by  Rev.  St  1899,  f  9226, 
of  one  per  cent  per  month  as  an  additional 
tax  or  penalty  for  failure  to  pay  general 
taxes  before  the  end  of  the  year,  is  not  "in- 
terest" in  any  proper  sense.  Seaboard  Nat. 
Bank  v.  Woesten,  75  S.  W.  464,  468, 176  Mo. 
49. 

Legal  interest  is  the  measure  of  dam- 
ages for  failure  to  pay  debts  when  they  are 
due,  and  hence  a  contract  to  pay  an  amount 
in  excess  of  such  interest  on  account  of  a  de- 
fault in  the  payment  of  money  when  it  is 
due  is  an  agreement  for  a  penalty  which  the 
courts  will  not  enforce.  United  Shoe  Ma- 
chinery Co.  V.  Abbott,  158  Fed.  762,  763,  86 
C.  C.  A.  118. 

The  statute  providing  for  the  collection 
of  10  per  cent  "interest**  on  special  tax  bills 
for  the  first  6  months  excluding  the  first  30 
days,  and  for  15  per  cent  per  annum  there- 
after until  paid,  and  allowing  Interest  on  a 
Judgment  thereafter  from  the  date  of  its 
rendition  at  15  per  cent  per  annum,  imposed 
a  penalty ;  and  hence  where  the  tax  bill  sued 
on  was  defective,  in  that  It  was  Issued 
against  the  estate  of  the  holder  of  the  record 
title,  instead  of  defendant,  who  was  the  own- 
er, defendant  was  only  liable  for  Interest  on 
the  judgment  at  the  rate  of  6  per  cent.  City 
of  St.  Joseph  ex  rel.  Gibson  v.  Forsee,  84  S. 
W.  1138,  1139,  110  Mo.  App.  237  (citing  City 
of  St  Louis  V.  Allen,  53  Mo.  57;  Seaboard 
Nat  Bank  v.  Woesten,  75  S.  W.  404,  176  Mo. 
60;  Tipton  v.  Norman,  72  Mo.  380;  Eyer- 
man  v.  Blaksley,  78  Mo.  145). 

The  term  "Interest,"  when  used  to  des- 
ignate a  rate  per  cent,  to  be  paid  for  the  use 
of  money,  has  a  distinct  significance  derived 
from  commercial  usage,  meaning  simply  the 
market  value  of  the  use  of  money,  which  val- 
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Be  may  be  limited  by  law;  while  tbe  term 
"penalty"  is  used  to  designate  a  clause  in  an 
agreement  by  which  the  obligor  agrees  to 
pay  a  certain  sum  of  money  if  he  shall  fail 
to  fulfill  the  contract  contained  in  another 
clause  of  the  same  agreement  A  "penalty** 
always  includes  two  distinct  agreements,  so 
that  when  the  first  is  fulfilled  the  second  is 
void;  and  when  a  breach  has  taken  place 
the  obligee  has  the  option  to  require  the  ful- 
fillment of  the  first  obligation  or  payment  of 
the  penalty,  but  not  before.  National  Life 
Ins.  Co.  V.  Hall,  125  Pac.  H08,  1109,  34  OkL 
395  (citing  Words  and  Phrases). 

Premlnm 

Complainant,  a  New  York  life  insurance 
corporation,  made  so-called  **policy  loans"  to 
policy  holders  in  Louisiana ;  the  transactions 
being  as  follows :  When  sufficient  premiums 
had  been  paid  on  a  policy  to  give  it  a  recog- 
nized reserve  value,  complainant  on  applica- 
tion would  advance  the  amount  of  such  re- 
serve value  to  the  holder,  taking  the  policy  In 
pledge  and  requiring  the  insured  to  pay  in 
addition  to  each  future  annual  premium  a 
sum  equal  to  the  interest  on  the  amount  of 
the  advance.  Such  advance  was  never  col- 
lected until  the  policy  matured  or  lapsed, 
when  It  was  deducted  from  the  amount  due 
from  complainant  thereoa  Thia  additional 
payment  may  be  called  "interest"  or  may  be 
called  an  "additional  premium."  As  a  mat- 
ter of  fact,  it  is  essentially  an  additional 
premium  paid  by  the  policy  holder  in  order 
to  obtain  the  privilege  of  drawing  down  the 
earned  reserved  value  of  his  policy.  It  is 
thereafter  treated  strictly  as  a  part  of  the 
premium.  N.  Y.  life  Ins.  Co.  v.  Board  of 
Assessors,  for  Parish  of  Orleans,  158  Fed. 
462,  467. 

IHTEBSST  Hr  COMMOK 

Civ.  Code,  {  686,  defines  the  term  'Inter- 
est in  common*'  as  every  interest  created  in 
favor  of  several  i>ersons  in  their  own  right 
unless  declared  in  its  creation  to  be  a  Joint 
interest  Conde  v.  Dreisam  Gold  MIn.  Co., 
86  Pac  825,  828,  3  Cal.  App.  583. 

Civ.  Code,  fi  1350,  provides  that  a  devise 
to  more  tlian  one  person  vests  in  them  as 
owners  in  common.  Section  683  defines  a 
"Joint  interest'*  as  one  owned  by  several  per- 
sons in  equal  shares  by  title  created  by  a 
single  will  or  transfer,  when  expressly  de- 
clared in  the  will  or  transfer  to  be  a  joint 
tenancy.  Section  685  declares  that  an  "in- 
terest in  common"  is  one  owned  by  several 
persons  not  in  Joint  ownership  or  partner- 
ship. Where  a  bequest  was  made  of  all  the 
testator*s  estate  to  two  persons  without  de- 
claring any  Joint  tenancy  or  right  of  sur- 
vivorship, it  created  a  clear  tenancy  in  com- 
mon. In  re  Hlttell's  Estate,  75  Pac.  63,  54, 
141  Cal.  432. 

INTSBEST  or    DBAINAOE   DISTBICT 

The  phrase,  "with  a  view  to  promoting 
the  interests  of  said  drainage  district,"  used 


in  Laws  1907,  p.  474,  c  153,  authorizing  the 
^establishment  of  drainage  districts,  relative 
to  the  duties  of  the  county  commissioners  in 
establishing  a  district,  means  the  public  in- 
terest, and  not  the  private  advantage  to  be 
gained  by  any  property  owner.  State  ex  reL 
Harris  v.  Hanson,  115  N.  W.  294,  295,  80  Neb. 
724. 

INTERFERE— INTERFERENCE 

When  the  owner  of  an  easement  is  de- 
prived of  his  right,  he  is  not  referred  to  as 
having  been  "dispossessed"  of  the  land,  but 
it  Is  referred  to  as  an  **interference.'*  "ob- 
struction," or  "disturbance."  The  remedy  is 
on  the  case,  for  damages  for  the  injury  done, 
or,  if  this  is  inadequate,  permanent  injunc- 
tion is  the  proper  remedy.  Kansas  &  C.  P. 
R.  Co.  v.  Burns,  79  Pac.  238,  240,  70  Kan. 
627. 

In  mining  parlance  an  interference  ex- 
ists where  within  the  boundaries  of  the  lands 
sold,  or  partially  within  those  boundaries, 
there  are  other  lands  owned  by  other  par- 
ties; and  it  is  a  prejudicial  interference, 
when  the  intervening  lands  are  so  situated 
as  to  interfere  with  the  operation  and  use  of 
the  lands  sold,  and  thereby  affect  their  val- 
ue. Hotchkiss  V.  Bon  Air  Coal  &  Iron  Co., 
78  Ati.  1108,  1113,  108  Me.  34. 

The  term  "interference,"  used  with  ref- 
erence to  a  public  street  or  highway,  conveys 
the  idea  of  actual  disturbance.  People  v. 
Eckerson,  117  N,  Y.  Supp.  418,  422,  133  App. 
Div.  220. 

Where  a  nonnnion  laborer  was  kept  out 
of  emplojnnent  by  threats  of  violence  to  his 
person,  made  by  union  laborers,  there  was  an 
interference  with  the  employment  of  the  non- 
union laborer,  within  Rev.  8t  1899,  {  2155 
(Ann.  St  1900,  p.  1385),  prohibiting  interfer- 
ence with  lawful  employment  by  threats. 
Carter  ▼.  Oster,  112  8.  W.  996^  990,  134  Mo. 
App.  146. 

INTERFEBEKCE  WITH  FREEDOM  TO 
CONTRACT 

The  limitation  of  employment  in  baker- 
ies, attempted  by  Kev.  St  1899,  {  10088,  fix- 
ing the  number  of  days  in  a  week  employ^ 
shall  work,  and  between  what  hours  in  cer- 
tain cases,  is  an  arbitrary  "interference  with 
freedom  to  contract**  guaranteed  by  Const 
U.  S.  Amend.  14,  {  1,  and  by  similar  provi- 
sions in  Const  Mo.  art  2,  §$  4,  30.  State  v. 
Mlksicek,  125  S.  W.  507,  509,  226  Mo.  561, 
135  Am.  St  Rep.  597. 


[TK  nmSBSTATE 
COMMERCE 

See  Interstate  Commerce. 

INTERIOR 

In  a  contract  by  which  there  was  to  be 
delivered  to  the  conunissary  of  the  United 
States  troops  stationed  at  certain  points  and 
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camps  as  were  situated  In  the  "Interior"  of 
the  Island  of  Cuba,  at  certain  times  such 
quantities  of  fresh  meat  fit  for  immediate 
use  as  from  time  to  time  might  be  required, 
the  word  "interior"  means  remote  from  the 
sea  coast,  and  does  not  include  Los  Quema- 
dos,  the  camp  of  the  main  body  of  troops 
near  Havana,  and  only  6  or  8  miles  there- 
from, and  2^i  miles  from  the  beach  of  Mari- 
anao.  Simpson  y.  United  States,  26  Sup.  Gt 
54,  55,  19»  U.  S.  397,  60  L.  Ed.  245. 

INTERIOB  FIKISH 

New  York  Building  Code,  1 105,  relating 
to  fireproof  buildings,  provides  that  no  wood- 
work or  other  Inflammable  material  shall  be 
used  in  any  of  the  partitions,  furrings,  or 
ceilings  in  any  fireproof  building,  except  the 
doors  and  window  frames  in  certain  build- 
ings less  than  12  stories  high,  and  that,  when 
the  building  exceeds  12  stories,  the  floor  sur- 
faces shall  be  of  stone  or  similar  incombusti- 
ble material,  or  the  floors  and  sleepers  may 
be  of  wood  treated  by  some  process  approved 
by  the  board  of  buildings  to  render  same  flre- 
proof,  and  that  all  Inside  window  frames  and 
sash  and  other  "interior  finish"  may  be  of 
wood  covered  with  metal,  or  of  wood  treated 
with  some  fireprooflng  process.  Held,  that 
the  words  "interior  finish"  related  to  the  per- 
manent structure,  and  that  the  section  did 
not  require  trade  fixtures  used  in  a  fireproof 
building  over  12  stories  high  to  be  covered 
with  metal  or  treated  w:Jth  a  fireprooflng  pro- 
cess. Oity  of  New  York  v.  A.  T.  Stewart 
Realty  Co.,  96  N.  Y.  Supp.  613,  516.  109  App. 
DiT.  702. 

INTERLOCK 

An  "interlock"  occurs  where  the  title  pa- 
pers of  one  person  are  not  limited  to  or 
bouiided  by  those  of  another,  but  the  courses 
and  distances  or  natural  objects  called  for 
carrying  the  claim  of  the  one  over  onto  the 
land  of  the  other  so  that  the  calls  in  the  title 
papers  of  the  former  necessarily  describe  a 
portion  of  the  land  Included  in  those  of  the 
latter.  The  word  necessarily  implies  a  lap- 
ping of  boundaries,  or  there  can  be  no  Inter- 
lock within  which  actual  adverse  possession 
of  a  i>art  can  ripen  the  junior  title  into  good 
title  to  the  whole  as  against  the  senior  claim- 
ant. A  mere  dispute  between  conflicting 
claimants  as  to  where  the  true  lines  and  cor- 
ners are  does  not  constitute  an  interlock, 
within  the  meaning  of  the  West  Virginia  de- 
cisions, respecting  adverse  possession  of  in- 
terlocks. Robinson  v.  Sheets,  61  S.  E.  347, 
348,  63  W.  ya.  394  (citing  Storrs  v.  Feick,  24 
W.  Va.  606;  Oney  v.  Clendenin,  28  W.  Va. 
34). 

Where  one  grant  conflicts  in  part  with 
another,  occasioning  what  is  called  a  "lap" 
or  "interlock,"  the  elder  patentee  under  his 
grant  acquires  at  once  constructive  seisin  in 
deed  of  all  the  land  embraced  within  its 
boundaries,  although  he  has  taken  no  actual 


possession  of  any  part  thereof.  The  Junior 
grantee  under  his  grant  acquires  similar  con- 
structive seisin  in  deed  of  all  the  land  em- 
braced by  his  boundaries,  except  that  portion 
within  the  interlock,  the  seisin  of  which  had 
already  vested  in  the  senior  grantee.  Green 
V.  Pennington,  54  S.  E.  877,  878,  105  Va.  801 
(citing  Kolner  v.  Rankin's  Heirs,  11  Grat  [52 
Va.]  427). 


(4  11 


'Interlocking'  means  united  with,  to 
embrace,  to  connect  with,  to  flow  into,  to  be 
connected  in  one  system,  to  interlace  firmly." 
As  used  in  an  inventor's  description  of  cer- 
tain parts  of  a  milk  can,  it  did  not  necessa- 
rily mean  that  such  parts  were  to  be  inter- 
locked in  a  sense  that  a  door  Is  locked.  Iron 
Glad  Mfg.  Co.  V.  Dairymen's  Mfg.  Oo.,  138 
Fed.  123,  129. 

INTERLOCUTORY 

"Interlocutory"  (in  law)  means  that 
which  does  not  decide  the  cause,  but  settles 
some  intervening  matter  relating  to  the 
cause.  In  re  Sullivan's  Estate,  78  Pac.  945, 
946,  36  Wash.  217. 

INTERLOCtrTORT  APPLIOATION 

An  "interlocutory  application"  is  "a  re- 
quest to  the  court  or  to  a  judge  at  chambers 
for  its  interference  in  a  matter  arising  in  the 
progress  of  a  cause  or  proceeding;  and  it 
may  either  relate  to  the  process  of  the  court, 
or  to  the  protection  of  the  property  in  litiga- 
tion pendente  lite,  qr  to  any  matteif  upon 
which  the  interference  of  the  court  or  judge 
is  required  before,  or  in  consequence  of,  a 
decree  or  order."  Horn  v.  Pere  Marquette 
R.  Co.,  151  Fed.  626,  636  (quoting  and  adopt- 
ing Daniel's  Ch.  PL  &  Pr.  [4th  Am.  Ed.]  1734, 
1735). 


INTERIiOCUTORT 

MBHT 


DECREB  OR  JUDO- 


See,  also,  Final  Decree  or  Judgment. 

An  "interlocutory  decree"  is  properly  a 
decree  pronounced  for  the  purpose  of  ascer- 
taining matter  of  fact  or  law  preparatory  to 
a  final  decree.  Crockett  v.  Crockett,  106  N. 
W.  944,  946,  132  Iowa,  388. 

An  'Interlocutory  decree,"  such  as  is 
provided  for  In  divorce  cases  by  Comp.  Laws 
1907,  §i  1184,  1212,  as  amended  by  Sess.  Laws 
1909,  c.  109,  §§  1,  2,  is  one  made  pending  a 
cause  and  before  final  hearing  on  the  merits, 
one  where  further  action  of  the  court  is  nec- 
essary to  give  complete  relief.  Parsons  y. 
Parsons  (Utah)  122  Pac.  907,  908  (citing  4 
Words  and  Phrases,  8712). 

The  term  ."interlocutory  decree"  indi- 
cates, that  it  is  not  final,  that  it  is  interme- 
diate, that  something  may  supervene  affect- 
ing the  status  of  the  thing  adjudged.  Jor- 
dan V.  Missouri  &  Kansas  Telephone  (Do., 
116  S.  W.  432,  434,  136  Mo.  App.  192. 
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An  "interlocutory  decree'*  Is  usually  one 
which  determines  some  matter  between  the 
commencement  and  the  end  of  a  suit,  but 
leaves  something  else  to  be  determined,  not 
being  a  final  disposition  of  the  matter  in  is- 
sue. Reed  v.  Reed,  100  Pac.  S97,  898,  9  Cal. 
App.  748. 

A  decree  sustaining  demurrers  to  a  cross- 
bill and  dismissing  the  same  is  not  appeal- 
able as  an  'interlocutory  decree,"  under 
Code  1907,  §  2838,  authorizing  appeals  from 
certain  interlocutor^'  decrees.  Aston  v.  Dod- 
son,  49  South.  856,  857,  161  Ala.  518. 

In  Act  March  3,  1891,  c  517,  §  7,  26  Stat 
828,  creating  the  Circuit  Courts  of  Appeals, 
as  amended  by  Act  Feb.  18,  1S95,  c.  96,  28 
Stat.  666,  and  Act  June  6,  1900,  c  803,  31 
Stat.  660,  relating  to  appeals  from  Circuit 
and  District  Courts,  and  providing  that 
"where  upon  a  hearing  in  equity  •  ♦  • 
an  injunction  shall  be  granted  or  continued 
or  a  receiver  appointed,  by  an  interlocutory 
order  or  decree  •  •  •  an  appeal  may  be 
taken  from  such  interlocutory  order  or  de- 
cree," the  phrase  "hearing  in  equity"  does 
not  mean  the  trial  of  an  equity  cause  on  the 
merits;  the  right  of  appeal  being  given 
from  an  "interlocutory"  order  or  decree, 
which  means  one  entered  pending  the  cause 
and  before  final  hearing  on  the  merits,  and 
disposing  of  some  intervening  matter  relat- 
ing to  the  cause.  Taylor  v.  Breese,  163  Fed. 
678,  683,  90  C.  C.  A.  558. 

An  Interlocutory  Judgment  is  an  inter- 
mediate or  incomplete  Judgment,  where  the 
rights  of  the  parties  are  settled  but  some- 
thing remains  to  be  done.  White  v.  Gibson, 
113  N.  Y.  Supp.  983,  985,  61  Misc.  Rep.  436 

Interlocutory  Judgments  are  such  as  are 
given  in  the  middle  of  a  cause  upon  some 
plea,  proceeding,  or  default,  which  is  only 
intermediate,  and  does  not  finally  determine 
or  complete  the  suit  Any  Judgment  leaving 
something  to  be  done  by  the  court  before 
the  rights  of  the  parties  are  determined,  and 
not  putting  an  end  to  the  action  in  which  It 
is  entered,  is  interlocutory.  Leonard  v.  Sib- 
ley, 56  Atl.  1015,  76  Vt  254. 

"Interlocutory  Judgments"  are  such  as 
are  given  in  the  progress  of  a  cause  upon 
some  plea,  proceeding,  or  default,  which  is 
only  intermediate  and  does  not  finally  deter- 
mine or  complete  the  suit:  but  contemplates 
further  proceeding  for  that  purpose.  El- 
liott V.  Mayfield,  3  Ala.  223,  226  (citing  2 
Toml.  Law  Diet  287;  Bing.  Judgm.  2,  13; 
8  Bl.  Comm.  396). 

An  order  of  the  court,  made  in  the  prog- 
ress of  the  cou^t,  requiring  something  to  be 
done  or  observed,  but  without  determining 
the  controversy,  is  an  interlocutory  order, 
which  is  sometimes  called  an  'Interlocutory 
Judgment"  Neyens  v.  Flesher,  79  N.  E.  1087, 
1089,  39  Ind.  App.  399  (ciUng  Pfelfl'er  v. 
Crane,  89  Ind.  485). 


An  interlocutory  order  or  Judgment  from 
which  an  appeal  will  not  lie  is  one  that  re- 
lates only  to  some  question  of  law  or  mat- 
ter of  practice  in  the  course  of  the  proceed- 
ing, sLui  leaves  something  remaining  to  be 
done  by  the  court  entering  the  order,  or 
by  some  other  court  having  Jurisdiction  to 
entertain  the  same,  and  to  proceed  further 
therewith.  Cii^  of  Batesville  v.  Ball,  140 
S.  W.  712,  714,  100  Ark.  496. 

An  order  of  the  court,  made  in  the 
progress  of  the  cause,  requiring  something 
to  be  done  or  observed,  but  not  determining 
the  controversy,  is  an  "interlocutory  order," 
and  is  sometimes  called  an  "interlocutory 
Judgment"  Mak-Saw-Ba  Club  v.  Coffin,  82 
N.  E.  461,  462,  169  Ind.  204  (citing  Pfelffer 
V.  Crane,  89   Ind.  485). 

A  Judgment  which  merely  settles  some 
preliminary'  point  or  reserves  for  future  de- 
termination some  detail  essential  to  the  ad- 
justment of  the  litigation  is  interlocutory. 
State  ex  rel.  Totter  v.  Biley,  118  S.  W.  647, 
655,  219  Mo.  6(^7. 

An  "interlocutory  Judgment"  Is  one  which 
is  given  in  the  middle  of  a  cause  upon  some 
plea,  proceeding,  or  default  which  is  only  in- 
termediate, and  does  not  finally  determine 
or  complete  the  suit  Miller  v.  Crawford, 
126  8.  W.  984,  985,  140  Mo.  App.  711. 

A  Judgment  is  interlocutory  under  Code 
Civ.  Proc.  §  1200,  defining  a  Judgment  as 
either  interlocutory  or  final  where  it  is  en- 
tered against  the  defendant  after  demurrer 
to  reply  to  a  separate  defense  has  been  over- 
ruled, dismissing  the  separate  defense,  and 
providing  that  plaintiff  recover  a  certain 
sum  as  costs  and  disbursements  on  the  trial 
of  the  demurrer  and  issue  of  law.  Maeder 
V.  Wexler,  87  N.  Y.  Supp.  402,  403,  43  Misc. 
Rep.  19. 

The  term  "Interlocutory  Judgment,"  in 
Code  Civ.  Proc.  §  1774,  providing  that  no 
final  Judgment  in  divorce  shall  be  entered 
in  an  action  until  after  three  months  from 
the  filing  of  the  decision,  and  that  a  Judg- 
ment annulling  the  marriage  or  divorcing 
the  parties  shall  be  interlocutory  only,  and 
shall  provide  for  the  entry  of  Judgment  three 
months  after  the  entry  of  the  "Interlocutory 
Judgment,"  unless  otherwise  ordered  by  the 
court,  must  be  regarded  as  referring  to  the 
form  of  Judgment  not  heretofore  within  the 
meaning  of  the  term,  and  the  term  is  not 
restricted  to  its  ordinary  meaning,  and  the 
interlocutory  Judgment  employed  by  the  stat- 
ute is  not  intended  to  serve  as  an  adjudica- 
tion annulling  or  dissolving  the  marriage, 
but  serving,  as  in  the  case  of  the  English 
decree  nisi,  as  a  cautionary  measure  delay- 
ing the  final  Judgment  for  a  period  of  three 
months  in  order  to  give  the  party  In  interest 
an  opportunity  to  show  cause  why  final  Judg- 
ment should  not  be  entered,  llie  entry  in 
an  action  for  absolute  divorce  of  an  inter- 
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locatory  Judgment  of  divorce  does  not  affect 
the  dissolution  of  the  marriage,  but  it  re- 
mains unimpaired  until  the  entry  of  the  final 
judgment  Petit  ▼.  Petit,  91  N.  Y.  Supp.  979, 
980,  45  Misc.  Rep.  155. 

Under  Acts  1903,  p.  125,  c  59,  supple- 
mentary to  Acts  1901,  pi  461,  c.  207,  relating 
to  Interurban  railways  crossing  steam  rail- 
roads at  grade,  and  permitting  an  appeal  from 
a  decision  adverse  to  the  objections  of  the 
company  whose  way  is  crossed,  to  the  point 
of  crossing  under  the  restrictions  provided  for 
appeals  in  civil  cases,  an  appeal  from  an  or- 
der fixing  the  point  of  crossing  is  an  appeal 
from  an  "interlocutory  order"  within  Bums' 
Rev.  St  1901,  §  6o9,  and  must  be  dismissed 
where  appellant  has  failed  to  comply  with 
the  procedure  required  in  such  an  appeal. 
Terre  Haute  &  L.  Ry.  Co.  v.  Indianapolis  & 
N.  W.  Traction  Co.,  78  N.  H.  661,  662,  167 
Ind.  193  (citing  Black,  Judgm.  §  21:  Elliott, 
App.  Proa  §  &3). 

A  Judgment  granted  plaintiff  **a  divorce 
from  bed  and  board  for  the  term  and  period 
of  two  years  from"  the  date  of  the  Judgment, 
and  awarded  her  the  right  to  possession,  use, 
and  income  of  a  portion  of  the  property  for 
the  term  of  five  years  from  its  date,  and  ex- 
pressly provided  J;hat  it  should  not  prejudice 
the  right  of  plaintiff  to  apply  for  Judgment  of 
divorce  from  the  bonds  of  matrimony,  or 
from  bed  and  board  forever,  in  the  event 
that  defendant  did  not  refrain  from  the  use 
of  intoxicating  liquors,  and  that  it  should 
not  be  deemed  to  provide  for  or  to  be  a  final 
distribution  and  division  of  the  property  of 
defendant  between  the  parties  thereto.  The 
judgment  was  based  on  findings  of  cruel  and 
inhuman  treatment  and  habitual  drunken- 
ness. Held,  that  such  Judgment  was  Inter- 
locutory, within  Rev.  St  1898,  §  2883,  which 
provides  that  •*in  case  of  a  finding  or  deci- 
sion substantially  disposing  of  the  merits, 
but  leaving  an  account  to  be  taken,  or  issue 
of  fact  to  be  decided,  or  some  condition  to 
be  performed,  ♦  •  •  an  interlocutory 
Judgment  may  be  made,  disposing  of  all  the 
issues  covered  by  the  finding  or  decision,  and 
reserving  further  questions,"  and  that  it  did 
not  bar  plaintiff  from  filing  a  subsequent 
application  in  the  same  cause,  after  the  ex- 
piration of  two  years,  asking  for  separation 
from  bed  and  board  forever.  Lamberton  v. 
Lamberton,  104  N.  W.  807,  811,  125  Wis.  616.» 

CJode  Civ.  Proc.  §  3867,  provides  for  the 
trial  of  issues  raised  by  the  petition  and  an- 
swer in  a  condemnation  proceeding  by  the 
court  or  referee.  Section  3369  provides  for 
judgment  on  the  decision  of  the  court  or  ref- 
eree, and  provides  that,  If  in  favor  of  the  de- 
fendant, the  petition  shall  be  dismissed,  with 
costs,  but,  if  in  favor  of  plaintiff,  the  Judg- 
ment shall  adjudge  that  condemnation  is 
necessary,  and  the  court  shall  thereupon 
appoint  commissioners  to  ascertain  the  com- 
pensation, nothing  being  said  as  to  costs  be> ' 


ing  included  in  this  Judgment  Section  3371 
provides  that,  upon  confirmation  of  the  com- 
missioners' report,  the  final  order  shall  be 
entered  directing  payment  of  the  comi>ensa- 
tion,  and  that  thereupon  plaintiff  shall  be 
entitied  to  possession.  Section  3372  provides 
for  an  offer  by  the  plaintiff  to  purchase  the 
property,  and  that  if  the  offer  is  not  accept- 
ed, and  the  compensation  awarded  by  the 
commissioners  does  not  exceed  the  offer,  jio 
costs  shall  be  allowed,  but  that  if  the  com- 
pensation exceeds  the  offer,  or  if  no  offer  is 
made,  the  court  shall  in  the  final  order  direct 
that  the  defendant  recover  the  costs  of  the 
proceeding  at  the  same  rate  as  where  the  de- 
fendant is  the  prevailing  party  in  an  action. 
It  also  provides  that  if  a  trial  has  been  had, 
and  the  issues  determined  in  favor  of  plain- 
tiff, costs  of  the  trial  caused  by  the  interposi- 
tion of  the  unsuccessful  defendant  shall  be 
allowed  plaintiff.  Section  3373  provides  that 
upon  entry  of  the  final  order  it  shall  be  at- 
tached \jo  the  Judgment  roll,  and  the  amount 
directed  to  be  paid  as  compensation,  or  costs, 
or  expenses,  shall  be  docketed  as  a  Judgment 
Held,  that  a  Judgment  dismissing  the  peti- 
tion, entered  on  a  decision  in  favor  of  de- 
fendant, is  a  "final  Judgment" ;  but  the  Judg- 
ment ^directing  the  appointment  of  commis- 
sioners, entered  on  a  decision  in  favor  of 
plaintiff,  is  interlocutory.  Marshall  t.  Hat- 
field, 138  N.  Y.  Supp.  733,  735, 

AoconntiiLg  or  reference 

A  decree  which  perpetuates  an  injunc- 
tion restraining  defendant  from  cutting  tlm- 
hex  alleged  to  belong  to  plaintiff,  and  which 
appoints  a  master  to  ascertain  the  damages. 
Is  an  "interlocutory  decree,"  within  Code 
1006,  §  35,  providing  that  an  appeal  from  an 
interlocutory  decree  must  be  applied  for 
within  10  days  after  the  date  thereof.  Smith 
V.  HoUfleld,  54  South.  84,  98  Miss.  649. 

.An  "interlocutory  Judgment"  is  an  in- 
termediate or  incomplete  Judgment,  where 
the  rights  of  the  parties  are  settled,  but 
something  remains  to  be  done,  as  when  there 
is  an  accounting  to  be  had,  a  question  of 
damages  to  be  ascertained,  or  a  reference 
required  to  determine  the  amount  of  the  rent 
due  for  use  and  occupation.  White  v.  Gib- 
son, 113  N.  T.  Supp.  oas,  985,  61  Misc.  Rep. 
436  (quoting  Cambridge  Valley  National 
Bank  V.  Lynch,  76  N.  Y.  614,  516). 

A  decree,  in  a  suit  for  specific  perfor- 
mance of  a  contract  for  the  exchange  of 
property,  which  directs  defendant  to  convey 
on  the  delivery  to  him  by  plaintiff  of  a  spe- 
cial sum,  less  whatever  amount  may  be  found 
to  be  due  plaintiff  on  an  accounting,  and 
which  adjudges  that  plaintiff  is  entitled  to 
an  accounting  for  the  profits  of  the  real  es- 
tate which  defendant  agreed  to  convey,  less 
the  amount  paid  by  him  for  taxes,  repairs, 
and  interest  on  an  incumbrance,  is  an  "in- 
terlocutory decree,"  and  defendant  is  not 
required  to  appeal  from  it    Gray  y.  Ames, 
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77  N.  B.  219,  220,  220  lU.  251,  6  AniL  C3a& 
174. 

Final  decree  or  Judgmeat  digtlngwlilied 

See  Final  Decree  or  Judgment. 

IKTEBI.OCUTORY  INJXJlf CTION 

"Preliminary  or  ^interlocutory  injunc- 
tions' are  those  granted  prior  to  the  final 
hearing  and  determination  of  the  trial,  and 
continue  until  answer,  or  until  the  final  hear- 
ing, or  until  the  further  order  of  the  court 
*  *  *  Their  object  is  to  maintain  the 
status  quo,  to  maintain  property  in  its  exist- 
ing condition,  to  prevent  further  or  impend- 
ing injury — ^not  to  determine  the  right  it- 
self." In  re  Sharp,  124  Pac.  582,  534,  87 
Kan;  504,  Ann.  Gaa  1913E,  460  (quoting  def- 
inition in  22  Oyc.  p.  740). 

Under  B.  &  O.  Comp,  {  417,  defining  an 
injunction  as  an  order  requiring  a  defendant 
to  refrain  from  a  particular  act,  an  Inter- 
locutory Injunction  operates  In  pefsonam, 
and  does  not  determine  the  merits  of  the 
case  or  the  rights  of  the  parties,  and  does 
not  change  the  possession  of  real  or  personal 
property,  the  title  to  which  Is  in  dispute,  but 
it  merely  seeks  to  preserve  the  status  quo 
pending  the  trial.  Gobbl  v.  Dileo,  111  Pac. 
49,  51,  58  Or.  14,  34  L.  R.  A.  (N.  S.)  951. 

IllTERI«OOirrORT  MOTIOK 

A  motion  under  Rev.  St  c.  84,  |  28,  to 
require  a  party  to  produce  books  and  papers 
for  inspection,  is  "interlocutory."  Fidelity 
&  Casualty  Co.  v.  Bodwell  Granite  Co.,  66 
Atl.  314.  316,  102  Me.  148. 

IKT£RI<OCTrTORT  OBDER 

See  Final  Order. 

Interlocutory  order  or  decree,  see  Inter- 
locutory Decree. 

Interlocutory  order  or  judgment,  see  In- 
terlocutory Judgment 

"Interlocutory  orders"  are  orders  made 
in  the  course  of  the  cause  which  does  not 
touch  the  merits  of  the  cause  so  as  to  affect 
the  rights  of  the  parties.  Nelson  v.  Brown, 
10  Atl.  721,  722,  59  Vt  600. 

An  order  setting  aside  a  default  before 
entry  of  judgment  thereon  is  not  appealable; 
it  not  being  an  "order  after  judgment"  or  an 
"interlocutory  order,"  within  Code  Civ.  Proc 
I  963,  making  appealable  interlocutory  orders 
entered  in  actions  to  redeem  mortgaged  prop- 
erty or  in  partition  suits,  etc.  Savage  v. 
Smith,  97  Pac.  821,  822,  154  Cal.  325. 

Where,  in  an  action  against  a  railroad 
company  to  recover  for  an  alleged  illegal  dis- 
crimination in  the  distribution  of  cars,  a  rule 
on  defendant  to  produce  distribution  sheets 
is  made  absolute,  an  appeal  will  not  lie  from 
the  order  before  judgment  is  rendered  against 
defendant  by  default  on  such  rule,  as  pro- 
vided by  Act  Feb.  27,  1798,  as  such  order  is 
"interlocutory."  Quinn  v.  Pennsylvania  R. 
Co^   67   Ati.   949,    950,   219   Pa.   24   (dUng 


Logan  T.  Pennsylvania  R.  Co.,  19  Atl.  137, 
132  Pa.  403). 

Under  Rev.  St  1899,  I  3644,  providing 
that  the  plaintiff  in  a  civil  action  may  have 
a  temporary  injunction,  that  after  answer 
filed  a  motion  may  be  made  to  dissolve  the 
injunction,  and  that  on  such  motion  the  par- 
ties may  introduce  testimony,  and  that  the 
court  shall  decide  on  the  wej^ht  of  the  testi- 
mony, an  order  on  a  motion  to  dissolve  \b  an 
"interlocutory  order,"  and  the  effect  is  not 
changed  by  section  806,  providing  that  an 
appeal  may  be  taken  from  any  order  dis- 
solving an  injunction,  and  that  failure  to 
appeal  from  any.  decision  before  final  judg- 
ment shall  be  without  prejudice  to  the  right 
to  have  the  action  reviewed  on  appeal  from 
the  final  judgment;  nor  is  the  character  of 
such  order  affected  by  the  fact  that  on  the 
motion  to  dissolve  testimony  was  heard  on 
the  merits  of  the  whole  case,  and  that  the 
account  of  the  receiver  appointed  by  the 
court  on  Its  own  motion  as  an  adjunct  of  the 
temporary  injunction  was  settled.  State  ex 
rel.  Manning  v.  Smith,  86  S.  W.  867,  869,  188 
Mo.  167. 

INTERMEDDLE—INTERMEDDLING 

See,  also,  Maintenance. 

Under  Revisal  1905,  §  ^  providing  that 
a  foreign  executor  has  no  authority  to  "inter- 
meddle" with  the  "estate"  untU  he  shall  have 
entered  into  bond,  etc.,  a  foreign  executor  to 
whom  land  situate  In  North  Carolina  is  de- 
vised in  his  representative  capacity,  with 
power  to  sell  and  receive  the  price,  has  no 
authority  to  convey  the  land  without  first 
qualifying  in  North  Carolina;  the  word  "es- 
tate" embracing  an  Interest  in  anything  ttiat 
is  the  subject  of  property,  and  the  word  "In- 
termeddle" meaning  any  interference  with 
or  control  over  any  part  of  the  estate  includ- 
ing a  sale  thereof.  Glascock  t.  Gray,  62  S. 
E.  433,  435, 148  N.  C.  346. 

INTZSIMEDDLER 

An  "intermeddler"  is  a  person  who  ofll- 
dously  intrudes  into  a  business  to  which  he 
has  no  right,  and  the  distinction  between  an 
intermeddler  and  &  trespasser  is  not  in  any 
case  very  great  Vassor  v.  Atlantic  Coast 
Line  R.  Co.,  64  S.  B.  849,  852,  142  N.  C.  68,  7 
L.  R.  A.  (N.  S.)  950,  9  Ann.  Cas.  535;  Aga  v. 
jaarbach,  102  N.  W.  833,  835,  127  Iowa,  144, 
109  Am.  St  Rep.  377,  4  Ann.  Cas.  441  (quot- 
ing and  adopting  definition  In  Sloan  v.  Cen- 
tral Iowa  Ry.  Co.,  16  N.  W.  831,  62  Iowa, 
728). 

INTERMEDIATE  ORDER 

Code  Civ.  Proc.  I  515,  abolishes  writs  of 
error  and  certiorari  in  criminal  proceedings, 
and  section  517  provides  for  appeal  to  the 
Supreme  Court  from  a  judgment  of  convic- 
tion and  review  thereon  of  intermediate  or< 
ders  forming  a  part  of  the  judgment  roll. 
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Held,  that  an  'Intermediate  order,"  within 
the  meaning  of  section  517,  Is  not  confined  to 
orders  made  between  the  finding  of  the  indict- 
ment and  (he  preparation  of  the  Judgment 
roll  In  the  first  Instance,  bnt  the  word  **in- 
termedlate"  as  thus  used  means  between  the 
finding  of  the  Indictment  and  the  completion 
of  the  judgment  roll  by  the  attachment  of 
the  case  thereto  whenever  it  is  filed.  People 
V.  Jackson,  100  N.  Y.  Supp.  126,  188,  114 
App.  Dlv.  607. 

An  order  granting  a  new  trial  was  not 
reviewable  upon  appeal  from  the  judgment 
on  the  second  trial  as  an  "intermediate  or- 
der," under  Rev.  Code  Civ.  Proc.  §  463,  pro- 
viding that  upon  appeal  from  a  judgment  the 
Supreme  Court  may  review  any  intermediate 
order  or  determination  of  the  court  which 
Involves  the  merits  and  necessarily  affects 
the  judgment  appearing  upon  the  record 
transmitted  from  the  circuit  court.  Bwing 
V.  Lunn,  115  N.  W.  527,  529,  22  S.  D.  95. 

Under  Code  Civ.  Proc.  §  542,  providing 
that  the  Supreme  Court  may  reverse,  vacate, 
and  modify  a  judgment  of  a  district  court,  or 
other  court  of  record,  excepting  a  probate 
court,  for  errors  appearing  on  the  record,  and 
in  the  reversal  of  such  judgment  or  order 
may  reverse,  vacate  or  modify  any  "inter- 
mediate order"  involving  the  merits  of  the  ac- 
tion or  any  portion  thereof,  the  "intermedi- 
ate order"  mentioned  is  an  order  from  which 
no  appeal  can  be  taken  under  the  Code,  and 
which  therefore  but  for  thlB  provision  could 
be  reviewed,  and  applies  exclusively  to  non- 
appealable orders.  White  v.  Atchison,  T. 
&  S.  F.  Ry.  Co.,  88  Pac.  54,  56,  74  Kan.  778, 
11  Ann.  Cas.  550  (quoting  and  adopting  defini- 
tion in  Brown  v.  Willoughby,  5  Colo.  1,  8; 
and  citing  McCourtney  v.  Fortune,  42  CaL 
387,  390;   Maynard  v.  Johnson,  2  Nev.  16). 

An  order  for  the  inspection  and  copy  of 
documents  made  under  Code  Civ.  Proc.  §  368, 
is  reviewable  after  judgment  as  an  Inter- 
mediate order  involving  the  merits.  Atchi- 
son, T.  &  S.  F.  Ry.  Co.  V.  Burks,  96  Pac.  950, 
©51,  78  Kan.  515,  18  L.  R.  A.  (N.  S.)  231. 

Where  a  final  judgment  was  entered  In 
a  mortgage  foreclosure  action  by  direction 
of  the  court  in  the  form  of  an  order  over- 
ruling a  demurrer  to  the  complaint  as  frivo- 
lous, an  appeal  from  the  judgment  raised 
the  propriety  of  the  decision  directing  Its 
entry,  and  did  not  limit  the  review  to  the 
question  whether  the  judgment  complied  with 
the  order,  though  the  notice  of  appeal  did 
not  state  an  intention  to  review  the  order, 
since  the  order  was  not  appealable  and  was 
not  an  "intermediate  order"  within  Code  Civ. 
Proc.  §  1347,  specifying  appealable  orders. 
Smith  V.  Thompson,  103  N.  Y.  Supp.  336, 
337,  118  App.  Dlv.  a 

An  "intermediate  order,"  within  Code 
Civ.  Proc.  §  1316,  providing  that  an  appeal 
taken  from  a  final  judgment  brings  up  for 
review  an  interlocutory  judgment  or  an  "in-  i 
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termedlate  order**  which  is  specified  in  the 
notice  of  appeal  and  necessarily  affects  the 
final  judgment,  etc.,  is  one  made  between  the 
commencement  and  termination  of  the  action. 
Where,  after  a  referee  made  a  report  dismiss- 
ing the  complaint,  plaintiff  moved  to  amend,, 
and  to  recommit  the  report  to  the  referee  for 
further  findings,  orders  denying  such  motions 
were  not  ''intermediate  orders"  reviewable 
on  appeal  from  the  final  judgment,  and  were 
therefore  reviewable  only  by  a  direct  appeal. 
Spencer  v.  Huntington,  91  N.  Y.  Supp.  561, 
568,  100  App.  Dlv.  463. 

An  order  overruling  a  demurrer  to  the 
complaint  is  an  intermediate  order  within 
Rev.  Codes  1905,  §  7216,  and  a  stay  of  pro- 
ceedings on  an  appeal  from  such  an  order  is, 
under  the  statute,  within  the  discretion  of  the 
court.  Devereaux  v.  Katz,  133  N.  W.  553,  22 
N.  D.  351. 

An  order  denying  a  motion  to  interpose 
an  additional  plea  of  former  jeopardy  is  in- 
termediate and  not  appealable,  as  it  may  be 
gotten  into  the  judgment  roll,  as  defined  by 
.Code  Cr.  Proc.  I  485,  and  so,  under  section 
517,  reviewable  on  appeal  from  a  judgment 
on  conviction.  People  v.  Wendel,  112  N.  Y. 
Supp.  837,  838, 128  App.Dlv.  437. 

INTERMEDIATE  POINT 

Where  freight  less  than  a  car  load  des- 
tined for  a  point  on  a  branch  line  was  load- 
ed into  a  car  intended  to  go  through  without 
breaking  bulk,  and  the  car  at  the  junction 
was  shifted  from  the  carrier's  main  to  its 
branch  line,  and  transported  to  destination, 
the  Junction  point  was  an  "intermediate 
point"  within  Revlsal  1905,  §  2632,  entitling  a 
carrier  to  a  delay  of  48  hours  at  one  inter- 
mediate point  for  every  100  miles  of  distance 
or  fraction  thereof  without  penalty  for  de- 
lay. Wall-Huske  Co.  v.  Southern  Ry.  Co., 
61  S.  B.  277,  278,  147  N.  C.  407. 

A  station  at  which  a  car.  must  be  taken 
out  of  a  local  train  which  comes  into  the  sta- 
tion and  then  placed  into  another  train  leav- 
ing the  station  for  the  point  of  destination 
is  not  an  "intermediate  point,"  within  Revlsal 
1905,  §  2632,  requiring  transportation  of 
freight  within  a  reasonable  time,  and  author- 
izing a  delay  at  an  intermediate  point 
Brooks  Mfg.  Co.  v.  Southern  Ry.  Co.,  68  S.  B. 
243,  245, 152  N.  C.  665. 

A  station  on  defendant's  railroad  which 
was  the  terminus  of  two  other  railroads  was 
not  an  *intermedlate  point"  with  reference 
to  freight  not  transferred  to  the  other  lines 
but  shipped  through  on  defendant's  line  to 
points  beyond,  within  the  meaning  of  Revls- 
al 1905,  §  2632,  providing  what  shall  be  a 
reasonable  time  for  the  transportation  of 
freight,  and  authorizing  a  delay  of  48  hours 
at  one  intermediate  point  for  each  100  miles. 
Davis  &  Hooks  v.  Atlantic  Coast  Line  R.  Co., 
59  S.  E.  53,  64,  145  N.  O.  207. 
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INTERMENTS 

The  word  "interments,**  as  used  in  a 
statute  empowering  boards  of  health  to  regu- 
late interments,  is  not  confined  to  the  acts 
done  within  burial  grounds,  and  properly 
Includes  and  describes  the  removal  of  bodies 
for  the  purpose  of  burial.  Commonwealth  y. 
Goodrich,  13  Allen  [95  Mass.]  546,  548. 

INTERNAL 

IHTERKAIi  AFFAIRS 

''Internal  affairs,"  witliln  Const  art  4, 
S  7,  subd.  11,  prohibiting  the  Legislature  from 
passing  private,  local,  or  special  laws  regulat- 
ing the  internal  affairs  of  municipalities,  are 
those  which  are  governmentally,  and  not 
merely  territorially,  internal  to  the  munici- 
palities. Meehan  v.  Board  of  Excise  Com'rs 
of  Jersey  City,  70  Ati.  363,  364,  75  N.  J.  Law, 
557. 

Where  a  corporate  act  complained  of  af- 
fects the  complainant  only  in  his  relation  as 
a  shareholder  or  officer  of  the  corporation, 
and  no  public  right  is  involved,  then  the  con- 
troversy must  be  said  to  relate  to  the  **In- 
ternal  affairs"  of  the  company,  and.  In  case 
of  a  foreign  corporation,  the  great  weight  of 
authority  is  opposed  to  the  Jurisdiction  of  the 
court  of  equity.  Westminster  Nat  Bank  v. 
New  England  Electrical  Works,  62  Atl.  971, 
975,  73  N.  H.  465,  3  L.  R.  A.  (N.  S.)  551,  111 
Am.  St.  Rep.  637  (citing  Bradbury  v.  Wauke- 
gan  &  W.  Mining  &  Smelting  Co.,  113  III.  App. 
600). 

The  word  "internal,"  as  used  in  the  con- 
55titutional  prohibition  of  special  legislation 
In  regard  to  the  Internal  affairs  of  munlcipal- 
ItieSj  means  governmentally,  not  territorially, 
internal.  Such  matters  of  local  government 
as  are  confided  to  the  municipalities  at  once 
become,  and  until  recalled  remain,  their  in- 
ternal affairs,  but  It  is  not  every  matter  of 
governmental  regulation,  local  in  its  effect 
when  territorially  considered,  that  is  an  in- 
ternal affair  of  the  municipality  within  the 
meaning  of  the  constitutional  interdict  as 
otherwise  there  would  have  been  little  need 
for  the  prohibition  of  special  legislation  regu- 
lating roads,  public  grounds,  etc.,  and  the  con- 
stitutional inhibition  is  not  violated  by  P.  L. 
1903,  p.  777,  relative  to  the  creation  of  the 
Passaic  Valley  sewerage  district.  Van  Cleve 
V.  Passaic  Valley  Sewerage  Com'rs.,  58  Atl. 
571,  575,  71  N.  J.  Law,  183. 

A  suit  in  equity  by  a  trustee  in  bankrupt- 
cy of  a  foreign  corporation  against  all  resi- 
dent stockholders,  who  alone  are  solvent,  to 
set  aside  a  fraudulent  dividend  by  which  un- 
paid stock  subscriptions  were  nominally  sat- 
isfied and  to  recover  the  amount  thereof,  is 
not  a  suit  relating  to  the  management  of  the 
internal  affairs  of  the  corporation,  which  is 
foreign  to  the  jurisdiction  of  the  court,  as 
the  term  "Internal  affairs"  does  not  extend 
to  cheating  creditors,  but  is  confined  to  rela- 


tions affecting  only  the  stockholders  and  the 
corporation  among  themselves;  and,  as  the 
corporation  and  creditors  are  represented  in 
the  Utigation  by  the  trustee,  all  the  necessary 
parties  are  before  the  court,  and  it  will  taUe 
jurisdiction  of  the  controversy.  Edwards  v. 
Schillinger,  91  N.  E.  1048,  1053,  245  lU.  231, 
33  L.  R.  A.  895,  137  Am.  St  Rep.  308. 

Where  an  act  complained  of  affects  com- 
plainant solely  in  his  capacity  as  a  member 
of  a  corporation,  whether  as  stockholder  or 
officer,  and  is  the  act  of  the  corporation, 
whether  acting  in  stockholders'  meeting  or 
through  the  board  of  directors,  such  action  is 
the  management  of  the  "internal  affairs  of  a 
corporation."  Jackson  v.  Hooper,  75  Atl.  508, 
573,  76  N.  J.  Eq.  592,  27  L.  R.  A.  (N.  S.)  658, 

INTERNAIi  IMPROVEMENT 

The  term  "works  of  internal  Improve- 
ment" in  Const  art  3,  f  34,  declaring  that 
the  General  Assembly  shall  not  have  powcir 
to  involve  the  state  in  the  construction  of 
"works  of  internal  improvement*'  or  in  grant- 
ing any  aid  thereto,  was  not  intended  to  and 
does  not  embrace  the  public  highways  con- 
templated by  Acts  1904,  p.  388,  §  225,  author- 
izing the  furnishing  of  state  aid  for  the  con- 
struction of  roads  by  counties  and  appropriat- 
ing a  certain  sum  annually  for  that  purpose. 
Bonsai  v.  Yellott  60  Atl.  593,  597,.  100  Md. 
481,  69  L.  R.  A.  914. 

The  cotistruction  and  maintenance  of 
parks,  waterworks,  sewers,  and  a  public 
lighting  system  are  not  works  of  'Internal 
improvement"  vvlthln  Const,  art  14,  S  9,  pro- 
viding that  the  city  shall  not  be  a  party  to 
or  interested  in  any  work  of  internal  im- 
provement, nor  engage  in  carrying  on  any 
such  work,  etc.,  such  undertakings  being  mere 
contributions  to  the  public  health,  safety,  and 
welfare.  Attorney  General  ex  rel.  Brother- 
ton  v.  Common  Council  of  City  of  Detroit  111 
N.  W.  860.  861,  148  Mich.  71. 

Canals  and  other  works  constructed  for 
irrigation  or  water  power  purposes  are  works 
of  "internal  improvement,"  and  the  right  of 
eminent  domain  is  extended  to  persons  and 
corporations  engaged  in  the  construction  of 
such  works.  Cline  v.  Stock,  102  N.  W.  265, 
266,  71  Neb.  70. 

To  erect  and  maintain  a  public  wharf  Is 
not  a  *'work  of  internal  improvement"  within 
Const.  1850,  art  14,  §  9  (Const  1908,  art  10, 
§  14),  providing  that  the  state  shall  not  be  a 
party  to  or  interested  in  any  work  of  internal 
improvement,  etc.,  nor  engage  In  carrying  on 
any  such  work  except  in  certain  immaterial 
cases.  Hence  there  is  no  constitutional  limi- 
tation on  the  power  of  the  Legislature  to  aa- 
thorisse  a  city  of  the  fourth  class  to  erect  aod 
maintain  a  public  wharf.  NichoUs  v.  Charle- 
voix Circuit  Judge,  120  N.  W.  343,  155  Mich. 
455. 

The  construction,  operation,  and  mainte- 
nance of  an  oil  refinery,  for  the  purpose  of 
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receiving,  manufacturing,  and  handling  oil 
and  its  by-products,  and  marketing  the  same, 
constituted  a  "work  of  internal  improve- 
ment," witbln  a  constitutional  provision  pro- 
hibiting the  state  to  carry  on  such  works. 
State  V.  Kelly,  81  Pac.  450,  457,  458,  459,  71 
Kan.  811,  70  L.  R.  A,  45,  6  Ann.  Cas.  298. 

An  appropriation  of  money  from  a  state 
freneral  revenue  fund  to  build  roads  and 
brids;es  constitutes  a  "work  of  internal  im- 
provement" within  a  constitutional  prohibi- 
tion against  the  state  being  a  party  to  such 
works.  Cooke  v.  Iverson,  122  N.  W.  251,  253, 
108  Minn.  388. 

INTERNAIi  INJURIES 

The  complaint,  after  alleging  Injuries  to 
the  head,  hips,  knee,  shoulder,  the  small  of 
his  back,  and  kidneys,  alleged  that  "he  suffer- 
ed other  internal  injuries  not  yet  fully  ascer- 
tained and  determined."  Held,  that  evidence 
of  Injuries  to  a  testicle,  which  was  immedi- 
ately known  was  not  admissible.  Cincinnati, 
N.  O.  &  T.  P.  Ry.  Co.  v.  Bennette,  119  S.  W. 
181,  182,  134  Ky.  19. 

INTERNAL  ORGANS 

Injury  to  the  pelvic  organs  may  well 
be  included  in  a  claim  in  a  declaration  in  an 
action  for  Injuries  to  the  "internal  organs," 
specific  notice  that  pelvic  Injury  was  claimed 
l)eing  given  to  defendant's  surgeon.  O'Don- 
nell  V.  Rhode  Island  Co.,  66  Atl.  578,  28  R.  I. 
245. 

An  allegation  of  a  petition  that  plaintiff 
was  injured  "Internally"  was  sufficient  to 
admit  proof  of  Injury  to  her  womb  or  any 
of  her  Internal  organs.  Houston  EHectric  Co. 
V.  McDade,  79  S.  W.  100,  101,  34  Tex.  Civ. 
App.  497. 

INTERNAIi    REVENUE    COIXECTOR'S 
CERTIFICATE 

As  record,  see  Record. 

INTERNATIONAL 

The  word  "international"  is  a  generic 
term  pertaining  to  relations  between  nations, 
and,  when  applied  to  business  or  transac- 
tions of  private  character,  it  Imports  deal- 
ings of  some  sort  In  matters  or  with  people 
of  different  nations.  Travelers'  Ins.  Mach. 
Co.  V.  Travelers'  Ins.  Co.  of  Hartford,  Conn., 
134  S.  W,  877,  881,  142  Ky.  523  (quoting  from 
Koehler  v.  Sanders,  25  N.  E.  235,  122  N.  X. 
65,  9  L.  R.  A.  576). 

INTERNATIONAL  STOCK  FOOD 

As  condiment,  see  Condiment. 

INTERPLEADER 

See  Bill  in  the  Nature  of  Interpleader; 
Bill  of  Interpleader;  Strict  Inter- 
pleader. 

Under  Code,  §  189,  which  provides  that 
a  defendant  may  apply  for  an  order  substi- 


tuting in  his  stead  another  who  claims  the 
debt,  an  order  making  a  third  person  a  party 
makes  such  person  an  "Interpleader,*'  though 
the  order  designates  him  as  a  "substitute." 
Maynard  v.  life  Ins.  Co.  of  Virginia,  44  S. 
B.  405,  132  N.  C.  711. 

INTERPRETATION 

In  common  usage  "interpretation"  and 
"construction'*  are  usually  understood  as 
having  the  same  significance,  although  there 
may  be  an  abstract  dltt'erence  between  them, 
and  both  are  included  in  the  word  "construc- 
tion" as  used  in  Act  March  2,  1907,  authoriz- 
ing a  writ  of  error  on  behalf  of  the  govern- 
ment from  the  federal  Supreme  Court  to 
review  a  judgment  of  the  District  or  Circuit 
Court  quashing  an  Indictment,  when  based 
upon  the  construction  of  the  statute  upon 
which  the  indictment  was  founded.  United 
States  V.  Keitel,  29  Sup.  Ct  123,  127,  211 
U.  S.  370,  53  L.  Ed.  230. 

The  object  of  an  "interpretation"  of  a 
written  instrument  always  Is  or  should  be 
to  reach  the  actual  Intention  of  the  parties 
as  that  intention  is  expressed  in  the  writing. 
Laclede  Const.  Co.  v.  T.  J.  Moss  Tie  Co.,  84 
S.  W.  76,  87.  185  Mo.  25  (clthig  EUls  v.  Har- 
rison. 16  S.  W.  200,  104  Mo.  279). 


As  witness,  see  Witness. 

An  "interpreter"  who  is  selected  by  per^ 
sons  speaking  different  languages  as  the 
medium  of  their  communication  with  each 
other  is  regarded  as  their  Joint  agent  for 
that  purpose.  Kelly  v.  Nlng  Yung  Benev. 
Ass'n,  84  Pac.  321,  323,  2  Cal.  App.  460. 

An  Interpreter  is  a  witness,  for  the  pur- 
pose of  Interpreting  testimony  of  others. 
Birmingham  By.,  Light  &  Power  Co.  v.  Jung, 
49  South.  434,  440,  161  Ala.  461, 18  Ann.  Cas. 
557. 

INTERROGATORIES 

See  Special  Interrogatories. 

INTERRUPT— INTERRUPTION 

Rev.  Civ.  Code  La.  1870,  art.  3518,  de- 
fined a  legal  "interruption"  (of  prescription) 
as  taking  place  when  the  possessor  has  been 
cited  to  appear  before  a  court  of  Justice  on 
account  either  of  the  ownership  or  of  the 
pos.session,  and  provided  that  the  prescrip- 
tion was  interrupted  by  such  demand,  wheth- 
er the  suit  had  been  brought  before  a  court 
of  competent  Jurisdiction  or  not.  Lockhart 
V.  Lockhart,  37  South.  860,  861,  113  La.  872. 

Under  a  policy  insuring  r^nts,  but  re- 
quiring insured  to  rebuild  as  soon  as  the 
nature  of  the  case  would  admit,  and  provid- 
ing that  Insurer  should  not  be  liable  for  loss 
caused  by  "interruption  of  business,"  insurer 
is  not  liable  for  loss  of  rent  from  interrup- 
tion of  business  caused  by  delays  in  rebuild- 
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Ing  resulting  from  the  fall  of  debris  of  the 
fire  throughout  the  burnt  district.  Palatine 
Ina  Co.  V.  O'Brien,  71  Atl.  775,  778,  109  Md. 
100. 

INTERSECT— INTERSECTION 

Cross  and  intersect,-  see  Cross. 

M.  street  runs  east  and  west,  and  is 
Joined  on  the  north  by  'P.  avenue,  which  runs 
approximately  north  and  south,  and  on  the 
south  by  B.  street;  each  of  those  streets  end- 
ing at  M.  street  The  southerly  line  of  P. 
avenue,  where  it  Joins  that  street,  is  19  feet 
from  the  northerly  line  of  B.  street,  measured 
in  the  northerly  line  of  M.  street,  and  29% 
feet  measuring  at  the  southerly  line.  De- 
fendant's street  car  track  on  the  northerly 
side  of  M.  street  is  19  feet  from  the  curb  of 
M.  street  at  the  corner  of  P.  avenue.  Plain- 
tiff was  injured  by  the  collision  of  a  street 
car  with  a  hack,  In  which  he  was  being 
driven  from  P.  avenue  across  M.  street,  in 
going  to  a  place  at  the  comer  of  B.  street, 
and  claimed  that  the  collision  was  caused  by 
defendant's  negligent  violation  of  an  ordi- 
nance requiring  the  speed  of  cars  to  be  slack- 
ened to  four  miles  an  hour  when  crossing  In- 
tersecting streets.  Held,  that  P.  avenue  and 
B.  street  were  not  "Intersecting  streets," 
within  the  meaning  of  the  ordinance,  nor 
were  P.  avenue  and  M.  street  **intersecting 
streets";  to  "intersect"  ordinarily  meaning 
to  cross,  to  cut  into  or  between.  Atwood  v. 
Connecticut  Co.,  74  AU.  899,  901,  82  Conn. 
539. 

Under  St.  1885,  c.  153,  t  3,  providing  that, 
before  any  work  shall  be  done  or  improve- 
ment made,  tiie  city  council  shall  pass  a  reso- 
lution of  intention  so  to  do,  and  describing 
the  work,  the  board  of  supervisors  of  the 
city  and  county  of  San  Francisco  passed 
a  resolution  of  intention  to  order  the  fol- 
lowing street  work  in  the  city,  to  wit:  "That 
granite  curbs  be  laid  where  not  already  laid 
on  the  intersection  of  San  Jose  avenue,  Twen- 
ty-Eighth and  Guerrero  streets,  and  that  the 
roadway  of  said  intersection  be  paved  with 
bituminous  rock  except  that  portion  required 
by  law  to  be  kept  in  order  by  the  railroad 
company  having  tracks  thereon."  Such  reso- 
lution was  followed  by  a  resolution  ordering 
the  work,  and  directing  "that  granite  curbs 
be  laid  where  not  already  laid  on  the  inter- 
section of  San  Jose  avenue,  Twenty-Eighth 
and  Guerrero  streets,  and  that  the  roadway 
of  said  intersection  be  paved  with  bituminous 
rock  except  that  portion  required  by  law  to 
be  kept  in  order  by  the  railroad  company 
having  tracks  thereon."  Held,  that  the  word 
"intersection"  interpreted  in  its  broadest 
sense  meant  the  place  where  the  three  streets 
crossed  each  other,  and  that  the  letting  of 
a  contract  for  the  improvement  of  a  space 
outside  such  intersection  was  unauthorized, 
and  an  assessment  levied  thereon  was  void  on 
its  face,  the  act  requiring  that  the  notice  of 
intention  shall  describe  the  work,  and  the' 


limits  of  the  district  with  eonmion  certainty^ 
so  that  a  person  of  ordinary  understanding 
would  know  what  it  was  proposed  to  do. 
Pacific  Paving  Co.  v.  Verso,  107  Pdc.  590,  592, 
12  Cal.  App.  362. 

An  "intersection,"  when  applied  to 
streets,  means:  "A  place  of  crossing;  a 
point  where  two  lines  or  the  lines  In  the  two 
surfaces  cross  each  other."  Godfrey  v.  City 
of  New  York,  93  N.  Y.  Supp.  899,  903,  104 
App.  Div.  857  (quoting  Stand.  Diet). 

A  provision  of  the  transfer  directing 
that  it  be  tendered  "at  the  intersection  of  the 
issuing  line"  means  any  point  on  the  issuing 
line  where  a  passenger  can  continue  his  dl* 
rect  Journey  by  taking  another  car,  and  the 
fact  that  the  point  is  at  an  intersection  of 
tracks  merely,  and  not  an  intersection  of 
lines,  is  immaterial.  Charbonneau  v.  Nassau 
Electric  R.  Co.,  108  N.  Y.  Supp.  105,  109,  123 
App.  Div.  531. 

Under  a  statute  authorizing  railroad 
companies  to  "intersect.  Join,  and  unite,"  It 
is  not  essential,  when  more  than  two  com- 
panies consolidate,  that  the  line  of  each 
shall  Intersect  the  line  of  every  other.  Bon- 
ner v.  Terre  Haute  ft  I.  B.  Co.,  151  Fed.  985, 
988,  81  C.  C.  A.  476. 

"Ordinarily,  we  do  not  speak  of  a  street, 
which  starts  from  or  terminates  in  another, 
as  Intersecting'  it.  It  is  only  when  it  cross- 
es or  cuts  through  the  other  that  it  Is  said 
to  intersect  it,  and  that  the  streets  are  said 
to  be  'intersecting  streets.'  Otherwise  it  is 
said  to  extend  to  or  from  the  street  In  which 
it  terminates.  Intersect  ordinarily  means  to 
cross,  literally  to  cut  into  or  between."  At- 
wood V.  Connecticut  Co.,  74  Atl.  899,  901,  82 
Conn.  539. 

INTERSECTING  BOtTlCDART 

A  turnpike  may  be  treated  as  an  "inter- 
secting boundary"  within  the  annexation  act 
(Acts  1888,  p.  113,  c.  98),  as  amended  by  the 
Foutz  act  (Acts  1902,  p.  198,  c.  130),  defining 
a  block  for  taxation  purposes  to  be  an  area 
bounded  by  Intersecting  avenues,  streets,  or 
alleys,  etc.  Coulson  v.  City  of  Baltimore,  71 
Atl.  990,  109  Md.  271. 

INTERSECTING  lilTAY 

St.  1909,  c.  534,  $  1,  which  defines  the 
meaning  of  various  terms  used  in  the  subse- 
quent sections,  providing  that  'intersecting 
way"  shall  mean  any  way  which  Joins  anoth- 
er at  an  angle,  whether  or  not  it  crosses  the 
other,    is    applicable    to   section    16,    which 
makes  it  an  offense  to  operate  an  automobile 
at  a  greater  rate  of  speed  on  certain  streets 
than  is  reasonable  and  proper,  having  regard 
to   traffic,   etc.,   notwithstanding  section  33, 
providing  that  section  16,  etc.,  shall  take  ef- 
fect July  1,  1909,  and  that  the  act,  except  as 
otherwise  provided,  shall  take  effect  on  De- 
cember 1,  1909.    Commonwealth  v.  Cassidy, 
95  N.  B.  214,  216,  209  Mass.  24. 
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INTERSTATE  BUSINESS 

See  Business  of  an  Interstate  Character. 

Where  the  points  of  transmission  and 
destination  of  a  telegram  sent  oyer  the 
lines  of  a  single  company  vrexe  within  the 
same  state,  the  fact  that  a  part  of  the  trans- 
mission was  made  over  lines  of  the  com- 
pany In  another  state  did  not  make  the  same 
"interstate  business"  nor  prevent  it  from  be- 
ing subject  to  a  state  statute  providing  a 
penalty  for  delay.  Western  Union  Tel.  CJo. 
V.  Hughes,  51  S.  B.  225,  227,  104  Va.  240. 

INTERSTATE  COMMERCE 

See  Connection  with  Interstate  Com- 
merce; Railroad  Engaged  in  Interstate 
Commerce. 

Restraint  of,  see  Restraint  of  Commerce. 

Used  in  interstate  commerce,  see  Use — 
Used. 

See,  also,  Commerce;  Regulate  Com- 
merce. 

By  "interstate  traffic"  is  meant  "traffic 
that  is  moving  from  one  state  or  territory 
into  or  through  some  other  state  or  terri- 
tory." United  States  v.  Chicago  Great  West- 
ern R.  Co.,  162  Fed.  775,  781. 

Commerce  among  the  states  cannot  stop 
at  the  external  boundary  line  of  each  state, 
but  may  be  introduced  into  the  Interior.  It 
18  not  intended  to  say  that  these  words  com* 
prehend  that  commerce  which  is  completely 
Internal,  which  Is  carried  on  between  man 
and  man  in  a  state,  or  between  different 
parts  of  the  same  state,  and  which  does  not 
extend  to  or  aflSect  other  states.  Such  a 
power  would  be  inconvenient,  and  Is  cer- 
tainly unnecessary.  Comprehensive  as  the 
word  "among"  is,  it  may  very  properly  be 
restricted  to  that  commerce  which  concerns 
more  states  than  one.  "Interstate  com- 
merce,'* or  commerce  among  the  several 
states,  is  commerce  that  concerns  more  than 
one  state.  The  only  form  of  commerce  with- 
in the  limits  of  the  United  States  which  is 
not  subject  to  the  vast  and  exclusive  power 
of  Congress  Is  the  purely  internal  commerce 
of  each  state,  which  Is  resented  to  each  by 
direct  implication.  Kansas  Natural  Gas  Co. 
v.  Haskell,  172  Fed.  545,  560  (citing  Gibbons 
T.  Ogden,  9  Wheat  122  U.  S.]  1.  6  L.  Ed.  23). 

Commerce  being  intercourse,  it  is  unim- 
portant, in  determining  whether  a  transac- 
tion was  Interstate  commerce,  whether  the 
negotiations  were  conducted  by  mail,  by  trav> 
ellng  salesmen,  by  telegraph,  or  by  telephone. 
Every  negotiation,  initiatory  and  interven- 
ing act,  contract,  trade,  and  dealing  between 
citizens  of  any  state  or  terriiory,  or  the  Dis- 
trict of  Columbia,  with  those  of  another  po- 
litical division  of  the  United  States,  which 
contemplates  and  causes  Importation  from 
one  such  division  to  another,  whether  it  be 
of  goods,  persons,  or  Information,  is  a  trans- 


action of  interstate  commerce.    United  States 
V.  Tucker,  188  Fed.  741,  743. 

Safety  Appliance  Act  Cong.  March  2^ 
1893,  a  196,  I  6,  as  amended  by  Act  Cong. 
April  1,  1896,  c.  87,  requiring  common  car- 
riers "engaged  In  interstate  commerce  by 
railroad"  to  equip  their  cars  with  automatic 
couplers,  etc,  must  be  construed  with  the 
"Act  to  regulate  commerce,"  etc.,  approved 
February  4,  1887  (Act  Feb.  4,  1887,  c.  104), 
as  thereafter  amended,  and  known  as  the 
"Interstate  (Commerce  Act"  (Act  June  29, 
1906,  c.  3591),  which  relates  to  "any  common 
carrier  engaged  in  the  transportation  of  pas- 
sengers or  property  wholly  by  railroad,"  etc., 
"under  a  conmion  control,  management,  or 
arrangement,  for  a  continuous  carriage  or 
shipment"  from  one  state  to  another,  such 
laws  being  part  of  one  scheme,  which  is  lim- 
ited strictly  to  interstate  commerce,  and  not 
intended  to  affect  railroads  operated  wholly 
within  a  state  independent  of  outside  con- 
nections, and  it  is  only  when  there  is  an  ar- 
rangement with  outside  carriers  for  a  con- 
tinuous carriage  from  one  state  to  another 
that  the  act  applies;  and  hence,  where  the 
difference  in  gauge  between  defendant's  Une 
and  that  of  a  connecting  carrier  prevent^ed  a 
continuous  carriage  in  the  same  car,  and 
there  was  no  through  bill  of  lading  and  no 
conventional  division  of  through  charges, 
each  company  receiving  its  own  charges  ac- 
cording to  its  own  rates,  defendant  was  not 
"engaged  in  interstate  commerce"  within  the 
meaninf^  of  the  act  though  the  goods  carried 
were  intended  for  shipment  beyond  the  state. 
United  States  v.  Geddes,  180  Fed.  480. 

The  mere  hauling  of  an  empty  car  from 
one  state  to  another,  though  for  the  purpose 
of  repairing  a  defect,  is  "engaging  in  inter- 
state commerce."  United  States  v.  Chicago 
&  N.  W.  Ry.  Co.,  157  Fed.  616,  619. 

A  city  ordinance  merely  providing  that 
no  person  shall  distribute  in  any  public  street 
or  from  any  buildings  handbills,  cards,  cir- 
culars, or  papers  of  any  description  except 
newspapers,  reasonably  construed  and  en- 
forced by  the  officers  as  a  police  regulation 
only,  to  protect  people  on  the  streets  from  an- 
noyance, is  not  unlawful  as  an  "Interference 
with  interstate  commerce,"  as  against  a  con- 
cern doing  business  in  another  state  and 
desiring  to  distribute  on  the  public  streets 
circulars  advertising  such  business.  Interna- 
tional Text-Book  Co.  v.  Auburn,  155  Fed.  986, 
987. 

Act  Feb.  23,  1903  (24  St.  at  Large,  p. 
81),  imposing  a  penalty  on  a  carrier  failing 
to  adjust  and  pay  within  a  specified  time  a 
claim  for  loss  of  freight,  is  not  unconstitu- 
tional, as  an  "interference  with  Interstate 
commerce."  De  Lorme  v.  Atlantic  Coast  Line 
R.  Co.,  60  S.  E.  440,  441,  79  S.  C.  370. 

A  tax  upon  property  within  the  state 
which  is  the  product  of  the  soil  of  other 
states,  imposed  under  the  authority  of  Const 
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Tenn.  1870,  art.  2,  U  28-30,  and  Acts  Tenn. » 
1903,  c.  258,  §§  1,  2,  which  exempt  like  prop- 
erty when  produced  from  the  soil  of  Tennes- 
see, violates  Const.  U.  S.  art  1, 1  8,  as  direct- 
ly "interfering  with  interstate  commerce."  I. 
M.  Damelt  &  Son  Co.  v.  City  of  Memphis,  28 
Sup.  Ct  247,  252,  208  U.  S.  113,  52  L.  Ed.  413. 

Failure  to  deliver  freight  is  not  "inter- 
state commerce."  Hock  field  v.  Southern  R. 
Co.,  64  S.  E.  181,  1S2,  150  X.  C.  419,  134  Am. 
St.  Rep.  945  (citing  Morrls-Scarboro-Moffitt  Co. 
v.  Southern  Exp.  Co.,  59  S.  E.  667,  146  N. 
C.  171.  15  L.  R.  A.  [N.  S.]  983). 

A  corporation  engaged  in  the  manufac- 
ture and  sale  of  tobacco  in  its  various  forms, 
which  purchases  its  raw  materials  and  sup- 
plies in  different  states  and  in  foreign  coun- 
tries, and  ships  them  by  means  of  common 
carriers  into  other  states  for  manufacture, 
and  its  products  from  one  state  into  another 
between  its  different  factories  and  agencies, 
and  sells  the  same  by  means  of  agencies  and 
salesmen  throughout  the  United  States  and 
In  the  markets  of  the  world,  is  engaged  in 
''interstate  commerce,*'  and  it  is  immaterial 
that  it  distributes  its  products  by  means  of 
common  carriers  or  that  the  title  technically 
passes  on  delivery  to  such  carriers.  United 
States  V.  American  Tobacco  Co.,  164  Fed. 
700,  704. 

Webster  defines  "commerce"  to  be  "the 
exchange  or  buying  and  selling  of  commodi- 
ties,  especially  the  exchange  of  merchandise 
on  a  large  scale  between  different  places  or 
communities ;  extended  trade  or  traffic."  In 
Gibbons  v.  Ogden,  it  was  said  that  "com- 
merce" is  more  than  traffic;  it  Is  Intercourse; 
and  that  it  is  regulated  by  prescribing  rules 
for  carrying  on  that  intercourse.  It  has 
even  been  held  that  "commerce"  includes 
navigation  and  transportation  of  both  per- 
sons and  property,  as  well  as  traffic  gen- 
erally, and  all  the  cases  agree  in  treating 
the  word  "commerce"  as  one  of  large  and  ex- 
tensive meaning.  In  Hopkins  v.  United 
States,  171  U.  S.  at  page  597,  19  Sup.  Ct  at 
page  47.  43  L.  Ed.  290,  it  is  said  that  the 
term  "interstate  commerce"  is  one  of  very 
large  significance;  that  it  comprehends  in- 
tercourse for  the  purposes  of  trade  in  any 
and  all  its  forms,  including  transportation, 
purchase,  sale,  and  exchange  of  commodities 
between  the  citizens  of  different  states,  and 
the  power  to  regulate  it  embraces  all  the 
instruments  by  which  such  commerce  may  be 
conducted.  Brooks  v.  Southern  Pac.  Co.,  148 
Fed.  986,  991  (citing  Welton  v.  Missouri,  91 
U.  S.  275,  23  L.  Ed.  347 ;  Mobile  County  v. 
Kimball,  102  U.  S.  691,  26  L.  Ed.  238;  Glou- 
cester Ferry  Company  v.  Pennsylvania,  114 
U.  S.  19G,  5  Sup.  Ct.  826,  29  L.  Ed.  158 ;  Hoop- 
er V.  Cnlifomla,  15  Sup.  Ct.  207,  155  U.  S. 
648,  653,  39  L.  Ed.  297;  United  States  v.  E.  C. 
Knight  Co.,  15  Sup.  CL  249,  156  U.  S.  1,  39 
L.  Ed.  325). 


A  single  shipment  of  a  commodity,  as 
tobacco,  from  one  state  into  another  to  be 
marketed,  constitutes  "interstate  trade  and 
commerce,"  within  the  meaning  of  Anti-Trust 
Act  July  2,  1890,  c.  647, 1 1.  Steers  v.  United 
States,  192  Fed.  1,  4,  112  O.  C.  A.  423. 

Car  loads  of  coal  shipped  from  one  state 
into  another  remain  subjects  of  "interstate 
commerce"  until  delivery  to  the  consignee, 
and  an  order  of  a  state  corporation  commis- 
sion directing  the  railroad  company  to  place 
the  cars  on  a  certain  track  for  unloading,  as 
requested  by  the  consignee,  is  without  Juris- 
diction, and  void,  as  an  interference  with 
"interstate  commerce."  Southern  Ry.  Co.  v. 
Greensboro  Ice  &  Coal  Co.,  134  Fed.  82,  91. 

In  determining  the  meaning  and  scope 
of  the  clause  of  the  federal  Constitution  giv- 
ing Congress  power  to  regulate  commerce,  the 
Supreme  Court  has  deemed  it  undesirable  to 
give  to  the  words  employed  therein  any  hard 
and  fixed  definition,  or  to  mark  with  absolute 
certainty  the  extent  of  the  power  thereby  con- 
ferred. It  has  been  declared  that  "interstate 
commerce"  is  a  term  of  very  large  signifi- 
cance, and  that  the  power  conferred  by  the 
Constitution  as  to  Interstate  and  foreign  com- 
merce, one  without  limitation.  It  authorises 
legislation  with  respect  to  all  subjects  of 
foreign  and  interstate  commerce,  the  per- 
sons engaged  in  it,  and  the  instruments  by 
which  it  is  carried  on.  "Commerce"  undoubt- 
edly is  traffic,  but  it  is  something  more;  it 
la  Intercourse.  In  view  of  the  large  signifi- 
cance given  to  the  terms  of  the  commerce 
clause  and  the  scope  of  the  power  thereby 
conferred,  Act  Cong.  June  11,  1906,  34  Stat 
232,  c.  3073,  commonly  called  the  "Federal 
Employers'  Liability  Act,"  is  a  "regulation  of 
commerce  between  the  states,  or  with  foreign 
nations,"  within  the  meaning  of  the  com- 
merce clause  of  the  Constitution,  and  hence 
within  the  power  of  Congress.  Kelley  v. 
Great  Northern  Ry.  Co.,  162  Fed.  211,  217 
(citing  Hopkins  v.  U.  S.,  19  Sup.  Ct  40,  171 
U.  S.  678,  697,  48  U  Ed.  290;  Sherlock  v. 
Ailing,  93  U.  S.  101,  23  li.  Ed.  819;  Tele- 
graph Co  y.  Texas,  105  U.  S.  460,  464,  26  L. 
Ed.  1067;  Gibbons  v.  Ogden,  9  Wheat  [22  U. 
S.1  1,  189,  194,  6  L.  Ed.  23). 

"Interstate  commerce"  comprehends  in- 
tercourse for  the  purposes  of  trade  in  any 
and  all  of  its  forms,  including  transporiation. 
purchase,  sale,  and  exchange  of  commodities 
between  the  citizens  of  different  st>'*9s:   and 
if  any  commercial  transaction  reaches  an  en- 
tirety in  two  or  more  states,  and  if  the  par- 
ties dealing  with  reference  to  that  transac- 
tion deal  from  different  states,  then  the  whole 
transaction  is  a  part  of  the  interstate  com- 
merce of  the  United  States,  and  subject  to 
regulation  by  Congress  under  the  Constitu- 
tion.   In  re  Charge  to  Grand  Jury,  151  Fed. 
834,  840. 

''Interstate  commerce"  Is  a  term  of  the 
"largest  import,  comprehending  intercourse 
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for  the  purposes  of  trade  in  any  and  all  its 
forms,  including  transportation."  Act  Cong. 
June  11,  1906,  c.  3073,  34  Stat.  232,  relating  to 
the  liability  of  conunon  carriers  engaged  in 
commerce  between  the  states  to  their  em- 
ployes, as  stated  in  its  -title,  commonly  call- 
ed the  "Federal  Employers*  Liability  Act,**  is 
a  regulation  of  "interstate  commerce.**  Spain 
V.  St.  Louis  &  S.  F.  R.  Co.,  151  Fed.  522,  523. 

The  "power  to  regulate  commerce"  cqu- 
feri-ed  by  the  federal  Constitution  on  Con- 
gress is  the  power  to  regulate;  that  is,  to 
prescribe  the  rule  by  which  "commerce'*  is  to 
be  governed.  Like  all  other  powers  vested  in 
Congress,  it  is  complete  in  Itself,  may  be  ex- 
ercised to  its  utmost  extent,  and  acknowl- 
edges no  limitations  other  than  those  pre- 
scx-ibed  by  the  Constitution.  Webster  de- 
fines "commerce**  as  the  "exchange,  or  the 
buying  and  selling  of  commodities,  inter- 
course.** In  Gibbons  v.  Ogden,  9  Wheat  (22 
U.  S.)  1,  6  L.  Ed.  23,  it  is  said  that :  "Com- 
merce undoubtedly  is  traffic;  but  it  is  some- 
thing more.  It  is  intercourse.*'  In  Wabash, 
St,  L.  &  P.  R.  Co.  V.  Illinois,  7  Sup.  Ct  4, 
118  U.  S.  557,  30  L.  Ed.  244,  it^ls  held  that 
"transportation  of  freight  and  passengers  is 
commerce.'*  "Interstate  commerce'*  is  the 
trading  and  trafficking  In  commodities  be- 
tween and  amongst  citizens  of  different 
states.  It  is  transporting,  by  common  car- 
riers, passengers  aqd  property  from  one  state 
into  another  state.  It  is  the  selling  and  buy- 
ing of  a  commodity,  or  commodities,  by  a 
,  citizen  of  one  state  to  a  citizen  of^  another 
state,  which  commodity  is  to  be  transported 
from  the  state  of  the  seller  to  the  state  of 
the  buyer,  or  to  another  state,  and  there 
resold,  or  used,  as  may  serve  the  purpose  of 
the  bnyer.  Under  these  definitions.  Act 
Jnne  11,  1906,  c.  3073,  34  Stat.  232,  "relating 
to  the  liability  of  common  carriers  ♦  ♦  ♦ 
engaged  in  commerce  between  the  states 
•  •  •  to  their  employes,"  and  which  makes 
every  such  carrier  liable  to  any  employe  or 
his  personal  representative  for  all  damages 
which  may  result  from  the  negligence  of  any 
of  its  officers,  agents,  or  employes,  or  by  rea- 
son of  any  defect  or  insufficiency  due  to  its 
negligence  in  its  cars,  engines,  appliances, 
machinery,  track,  roadbed,  ways  or  works, 
is  not  a  regulation  of  "interstate  commerce," 
but  establishes  new  rules  of  liability,  grow- 
ing out  of  the  relation  of  master  and  serv- 
ant, which,  if  valid,  are  blndintj  on  all  courts, 
both  state  and  federal,  but  which  have  no 
such  relation  to  "interstate  commerce"  as  to 
bring  them  within  the  constitutional  power 
of  Congress  to  regulate  such  commerce,  and 
the  act  Is  for  that  reason  void.  Howard  v. 
Illinois  Cent.  R.  Co.,  148  Fed.  997,  999,  1000 
(citing  Mobile  County  v.  Kimball.  102  U.  S. 
691,  26  L.  Ed.  238;  Welton  v.  Missouri,  91 
U.  S.  275,  "23  L.  Kd,  347;  Gloucester  Ferry 
Co.  V.  Pennsylvania,  5  Sup.  Ct.  826, 114  U.  S. 
196,  29  L.  Ed.  158;  Wabash,  St.  L.  &  P.  R. 
Co.  V.  lUinois,  7  Sup.  Ct  4,  118  U.  S.  557,  30 


L.   Ed.  244;    Hopkins  v.   United  States,  19 
Sup.  Ct  40,  171  U.  S.  578,  43  L.  Ed.  290). 

''Interstate  commerce"  within  theezclu- 
aive.  jurisdiction  of  Congress,  involves,  as  an 
essential  and  indispensable  element,  the 
transportation  of  property  or  intelligenoe 
from  one  state  to  another,  embracing  not 
only  the  property  or  intelligence  so  sent,  but 
the  physical  agencies,  as  the  railroad,  ex- 
press and  telegraph  companies  engaged  in 
the  commerce,  and  their  employes,  as  well  as 
all  persons  who  are  directly  connected  as 
principals  or  agents  in  carrying  on  the  busi- 
ness, except  that  as  applied  to  intelligence 
it  does  not  include  all  persons  who  write 
letters,  but  is  confined  to  those  persons,  such 
as  the  postal  authorities  and  employes  of 
telegraph  companies,  through  whose  agency 
or  instrumentality  the  intelligence  desired 
to  be  sent  is  conveyed,  and  those  who  send 
or  exchange  intelligence  as  an  essential  part 
of  their  business  and  that  directly  results  in 
the  transportation  of  property.  Defendant 
a  foreign  corporation,  operated  a  scheme  to 
obtain  commercial  credits  by  publishing  a 
list  of  attorneys  throughout  the  United 
States,  to  promptly  remit  all  moneys  col- 
lected, and  placed  in  the  hands  of  subscrib- 
ing business  concerns  throughout  the  United 
States.  The  attorneys  paid  defendant  for 
advertisement  ot  representation  in  the  list 
and  also  agreed  to  furnish  defendant*s  busi- 
ness customers  gratis  credit  reports  direct 
concerning  business  houses  in  the  vicinity 
of  the  attorney's  residence  with  whom  the 
business  subscribers  were  contemplating  con- 
tracts. These  reports  were  sent  through  the 
mail  irregularly  and  had  no  direct  relation 
to  the  sale  of  goods  to  be  transported  in 
interstate  commerce.  Held,  that  the  furnish- 
ing of  such  reports  by  defendant  through  its 
attorneys  was  not  "Interstate  commerce,**  so 
as  to  relieve  defendant  from  liability  for  a 
license  t&x  under  Ky.  St  §  4224  (Russell's  St. 
§  6157)i  providing  that  each  corporation  and 
its  representatives  in  the  state,  engaging  in 
reporting  credits,  shall  pay  a  license  tax  of 
$100.  United  States  Fidelity  &  Guaranty 
Co.  V.  Commonwealth,  129  S.  W.  314,  317,  139 
Ky.  27,  Ann.  Cas.  1912B,  333. 

Whatever  may  be  the  precise  meaning 
of  the  words  "Interstate  commerce,**  and 
their  significance  is  certainly  very  broad, 
goods  brought  from  one  state  into  another  at 
some  time  reach  a  stage  where  they  are  no 
longer  immune  by  reason  of  the  interstate 
commerce  clause  from  any  otherwise  legal 
intrastate  regulation.  Respecting  intoxicat- 
ing liquors,  that,  point  of  time  is  fixed  by 
Act  Cong.  Aug.  8,  1800,  c.  728,  26  Stat.  313, 
to  be  upon  arrival  In  the, state.  Common- 
wealth V.  People's  Exp.  Co.,  88  N.  E.  420, 
423,  201  Mass.  504,  131  Am.  St  Rep.  416 
(citing  Hopkins  v.  United  States,  19  Sup.  Ct. 
40,  171  U.  S.  578,  597,  43  L.  Ed.  290). 

While  the  installation  of  a  new  elevator 
in  a  building  by  a  foreign  corporation  en- 
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gaged  In  the  business  of  manufacturing,  con- 
structing, and  installing  elevators  might  be 
an  act  of  '^interstate  commerce/'  the  repair 
of  an  old  elevator  is  not  Haughton  Eleva- 
tor &  Mach.  Co.  V.  Detroit  Candy  Co.,  120 
N.  W.  18,  10,  156  Mich.  25. 

Asenoiei  or  instrnxiLenti  of 

A  sectionhand  working  on  the  track  of  a 
railroad  over  which  both  interstate  and 
intrastate  traffic  is  moved  is  employed  in 
"interstate  commerce"  within  Employers' 
Liability  Act  April  22,  1908.  c.  149,  35  Stat. 
65.  Zikos  V.  Oregon  R.  &  Nav.  Co.,  179 
Fed.  S93,  898. 

"Interstate  commerce,"  though  perhaps 
not  limited  thereto,  includes  interstate  inter- 
course. "Interstate  intercourse"  is  the  pas- 
sage of  property,  persons,  or  messages  from 
within  one  state  to  within  another  state.  It 
has  certain  adjuncts,  to  wit,  the  persons  cor- 
porate or  natural  and  their  employes  effectu- 
ating the  passage;  the  means  by  which  they 
effectuate  it,  including  the  ways,  artificial,  or 
natural,  over  which,  and  the  instrumentali- 
tiep  by  which,  the  passage  is  made  and  the 
money  charged  for  th^  services  rendered. 
Strictly  speaking,  these  things  are  not  inter- 
state intercourse  or  commerce.  They  are 
merely  the  adjuncts  thereof,  but  Congress  is 
empowered  by  the  provision  of  subsection  3, 
I  8,  art  1,  of  the  Constitution,  conferring  on 
it  the  power  to  regulate  commerce  with  for- 
eign nations  and  among  the  several  states 
and  vrlth  the  Indian  tribes,  to  regulate  the 
adjuncts  of  interstate  commerce  as  much  so 
as  interstate  commerce  Itself.  Its  power  to 
regulate  them  is  as  extensive,  full,  and  com- 
plete as  its  power  to  regulate  it  United 
States  V.  Adair,  152  Fed.  737,  743. 

A  connecting  railroad  carrier  over  whose 
line  an  interstate  shipment  passes  is  engaged 
In  "interstate  commerce"  wltii  respect  to 
such  shipment  and  subject  to  the  law  regu- 
lating the  same,  although  its  line  may  lie 
wholly  within  one  state.  United  States  v. 
Standard  Oil  Co.,  155  Fed.  305,  310. 

The  headlight  law  (Act  Aug.  17,  1908; 
Laws  1908,  p.  50),  requires  a  railroad  com- 
pany to  equip  and  maintain  every  locomotive 
running  on  its  main  line  after  dark  with  a 
good  and  sufficient  headlight,  which  shall 
consume  not  less  than  300  watts  at  the 
arc,  with  a  reflector  not  less  than  23  inches 
in  diameter,  and  to  keep  such  headlight  in 
good  condition,  and  provides  that  any  rail- 
road company  violating  the  act  shall  be  lia- 
ble to  indictment  and  punishment,  and  that 
the  act  shall  not  apply  tor  tram  roads,  mill 
roads,  and  roads  engaged  principally  in  lum- 
ber or  logging  transportation  in  connection 
with  mills.  Held,  that  the  act  does  not  vio- 
late Const  U.  S.  art.  1,  §  8,  par.  3,  giving 
Congress  power  to  regulate  commerce  among 
Ihe  states,  etc.,  because  it  would  require  at 
the  state  line  a  change  of  headlights  on  loco- 
molrives  doing  an  interstate  business,  if  oth- 


er states  required  headlights  dlflFerent  from 
those  prescribed  by  the  act,  though  such 
I  change  might  involve  some  loss  of  time  and 
expense  on  the  part  of  the  railroad  company. 
Atlantic  Coast  Line  R.  Co.  v.  ^tate,  69  8.  E. 
725,  729,  135  Ga.  545,  32  L.  R.  A.  (N.  S.)  20. 

Revisal  1905,  {  1097  (5),  requiring  that  a 
railroad  shall,  in  certain  cases,  put  in  side 
'  tracks  to  private  industrial  concerns,  is  not 
an  interference  with  interstate  commerce  al- 
I  though  such  a  road  may  run  through  several 
'  states,  and  may  carry  freight  over  this  side 
track  to  other  states.    Corporation  Commis- 
sion V.  Southern  Ry.  Co.,  69  S.  B.  621,  622, 
153  N.  O.  559. 

A  foreign  corporation  controlling  the 
subordinate  councils  of  a  beneficial  associa- 
i  tion  within  a  state  is  not  engaged  In  inter- 
1  state  commerce  in  such  sense  as  to  preclude 
the  Legislature  from  excluding  it  from  the 
state.  National  Council  Junior  Order  United 
American  Mechanics  v.  State  Council  Junior 
Order  United  American  Mechanics,  61  S.  E. 
166,  169,  104  Va.  197. 

Act  Cong.  April  22,  1908,  c.  149,  35  Stat 
65,  imposing  on  interstate  carriers  liability 
to  employes  engaged  in  interstate  commerce 
for  injuries  received  through  n^ligence  of 
fellow  servants,  held  a  valid  regulation  of 
^  interstate  commerce.  Owens  v.  Chicago 
Great  Western  Ry.  Co.,  128  N.  W.  1011,  1013, 
113  Minn.  49. 

A  corporation  organized  for  the  purpose 
of  maintaining  a  stockyard,  'with  the  usual . 
facilities  of  such  yards  as  to  loading  and  un- 
loading and  caring  for  freight,  which  law- 
fully owns  and  operates  a  railroad  system 
for  the  transportation  of  cars  to  and  from 
trunk  lines,  in  the  course  of  their  transporta- 
tion from  beyond  the  state  and  to  points  out- 
side of  the  state,  is  an  interstate  railway  car- 
rier, within  the  meaning  of  the  interstate 
commerce  act  of  February  4,  1887,  ajid  as 
such  is  obliged  to  file  its  tariffs  with  the 
Interstate  Commerce  Commission,  as  requir- 
ed by  section  6  of  that  act  United  States  v. 
Union  Stockyard  &  Transit  Co.  of  Chicago, 
33  Sup.  Ct  83,  85,  226  U.  S.  286,  57  U  Ed. 
226. 

ComxneiicexiLeat 

Produce  does  not  become  a  matter  of 
interstate  commerce  until  delivered  to  the 
carrier  to  be  transported  out  of  the  state  to 
the  state  of  its  destination,  or  until  it  has 
started  on  its  ultimate  transportation  to 
that  state.  State  v.  Missouri  Pac  Ry.  Co., 
115  N.  W.  614,  617,  81  Neb.  15. 

"Interstate  commerce"  does  not  begin 
until  the  freight  has  been  shipped  or  started 
for  transportation  from  one  state  to  another. 
Reid  V.  Southern  Ry.  Co.,  69  S.  E.  618,  619, 
153  N.  C.  490. 

Employeni'  IdaMllty  A<it 

Where  an  employ^  of  defendant,  an  in- 
terstate railroad  company,  was  Injured,  ia 
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part  through  the  negligence  of  a  fellow  serv- 
ant, when  working  in  repair  shops  connected 
with  an  interstate  track,  engaged  in  repair- 
ing a  car  used  by  defendant  Indiscriminately 
in  both  interstate  and  intrastate  commerce 
as  occasion  reauired,  defendant  was  at  the 
time  "engaged  in  interstate  commerce,"  and 
the  employ^  was  employed  by  defendant  in 
such  commerce,  within  the  meaning  of  Em- 
ployers' Liability  Act  AprU  22,  1908,  c.  149, 
I  1,  and  an  action  for  his  injury  or  death 
may  be  maintained  against  defendant  there- 
under. Northern  Pac.  Ry.  Co.  v.  Maerkl,  198 
Ted.  1,  4,  117  C.  C.  A.  237. 

Employes  of  a  railroad  company,  injured 
while  repairing  a  car  of  another  company 
which  had  reached  the  end  of  its  run,  been 
unloaded,  and  was  lying  at  a  station  await- 
ing orders,  were  not  at  the  time  employed 
in  interstate  commerce  within  Employers' 
LlabiUty  Act  Heimbach  y.  Lehigh  Valley 
B.  Co.,  197  Fed.  578,  579. 

An  employ^  of  a  railroad  company  en- 
gaged in  interstate  commerce,  who  was  kill- 
ed in  a  collision  whUe  riding  to  his  home  by 
I^ermission  on  one  of  the  company's  trains, 
but  who  was  not  at  the  time  and  so  far  as 
appeared  had  not  Just  previously  been  em- 
ployed in  interstate  commerce,  was  not  with- 
in Employers'-  Liability  Act,  and  there  can 
be  no  recovery  for  his  death  thereunder. 
Bennett  v.  Lehigh  Valley  R.  Co.,  197  Fed. 
578,  679. 

A  jnember  of  a  railroad  bridge  gang, 
injured,  while  engaged  and  within  the  scope 
of  his  employment  in  repairing  bridges,  by 
an  alleged  defective  scaffold,  though  his  du- 
ties required  work  in  the  repair  of  bridges 
for  the  railroad  company  In  different  states* 
was  not  "employed  in  interstate  commercei" 
within  the  Employers'  Liability  Act,  making  a 
oommon  carrier  by  railroad,  while  engaged 
in  commerce  between  the  several  states,  lia- 
ble in  damages  to  any  person  suffering  an 
injury  whUe  he  is  employed  by  such  carrier 
in  such  commerce,  etc.  Taylor  v.  Southern 
Ry.  Co.,  178  Fed.  380,  381. 

An  extra  conductor  in  the  employ  of  a 
railroad  company  directed  on  reporting  for 
work  to  ride  to  another  point  within  the 
same  state  for  service  on  a  work  train,  and 
who  was  injured  while  proceeding  to  his 
train,  was  not  at  the  time  employed  in  inter- 
state commerce  within  Employers'  Liability 
Act.  Feaster  v.  Philadelphia  &  R.  Ry.  Co., 
197  Fed.  580,  581. 

Where  intestate,  a  fireman  on  one  of  de- 
fiendanf s  switch'  engines,  was  ordinarily  em- 
ployed in  interstate  commerce,  though  min- 
gled with  employment  in  commerce  wholly 
within  the  state,  he  was  engaged  in  inter- 
state commerce  within  the  federal  Employers' 
Liability  Act  so  that  an  action  for  his  alleged 
wrongful  death  could  be  maintained  there- 
under, though  at  the  precise  time  of  the  ac- 
cident he  was  working  on  an  intrastate  train. 


Behrens  v.  Illinois  Cent  R.  Co.,  192  Fed.  581, 
582. 

A  brakeman  on  a  train  running  between 
points  in  this  state,  but  consisting  in  part  of 
frieght  cars  consigned  to  points  outside  the 
state,  injured  by  the  negligence  of  a  fellow 
servant  while  engaged  at  a  siding  in  cutting 
out  cars  shipped  from  and  billed  to  points 
in  this  state,  was  engaged  in  interstate  com- 
merce within  the  federal  Employers'  Liabili- 
ty Act,  so  that  an  actfon  for  his  injury  could 
be  maintained  thereunder;  his  work  at  the 
siding  being  merely  an  Incident  to  the  op- 
eration of  the  entire  train  in  interstate  com- 
merce. Carr  v.  New  York  Cent  &  H.  R.  R. 
Co.,  136  N.  Y.  Supp.  501,  506,  77  Misc.  Rep. 
846. 

When  an  engine  and  tender  used  by  de- 
fendant railroad  company  In  hauling  Inter- 
state trains  between  two  points  reached  the 
end  of -their  run  and  had  been  placed  on  a  fire 
track  as  usual  to  await  the  time  for  start- 
ing on  the  return  trip,  plaintiff,  who  was  em- 
ployed in  making  running  repairs,  was  sent 
to  replace  a  bolt  which  had  been  lost  from 
a  brake  shoe  of  the  tender,  and  while  so  em- 
ployed was  injured  through  the  negligence  of 
a  fellow  servant  Held,  that  defendant  was 
engaged  in  interstate  commerce,  and  plain- 
tiff was  employed  therein  at  the  time  of  his 
injury,  within  the  meaning  of  Employers'  Lia- 
bility Act,  and  could  maintain  an  action 
thereunder.  Darr  v.  Baltimore  &  O.  R.  Co., 
197  Fed.  665,  668. 

Where  a  train  was  being  prepared  to 
leave  a  town,  and  the  conductor  was  en- 
gaged in  getting  it  ready  for  transportation 
of  freight  both  within  the  state  and  beyond 
the  boundaries,  he  was  "engaged  in  inter- 
state commerce,"  within  the  Employers'  Lia- 
biUty  Act  Neil  v.  Idaho  &  W.  N.  R.  R.,  125 
Pac.  331,  336,  22  Idaho,  74. 

A  carrier  was  engaged  In  interstate  com- 
merce at  the  time  of  the  death  of  an  engineer 
from  a  collision  occurring  after  the  arrival 
with  his  train  from  another  state  at  the 
terminus  of  the  railroad  in  this  state  while 
switching  certain  cars  of  his  train  prepara- 
tory to  placing  them  In  the  yards  according 
to  orders  previously  received.  Kansas  City, 
M.  &  O.  Ry.  Co.  of  Texas  v.  Pope  (Tex.)  152" 
S.  W.  185,  187. 

Employes  of  a  railroad  company  engaged 
in  hauling  freight  from  some  intermediate 
point  on  Its  line  to  another  point  where  it  is 
taken  up  by  regular  trains  for  Interstate  ship- 
ment are  "employed  in  interstate  commerce" 
within  the  meaning  of  Act  March  4,  1907,  c. 
2939,  §  2,  regulating  the  hours  of  service  of 
employes.  United  States  v.  Chicago,  M.  & 
P.  S.  Ry.  Co.,  197  Fed.  624,  626. 

Brokers  or  solioitins  agents 

A  broker,  engaged  in  buying  and  selling 
cotton  for  future  delivery,  employed  a  local 
agent  to  take  orders  of  those  desiring  to  buy 
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or  sell  future  cotton  contracts,  which  were 
executed  by  the  broker  at  the  New  York  or 
New  Orleans  exchange.  The  customer,  at  the 
time  of  giving  the  order,  deposited  with  the 
agent  money  as  margin  to  protect  the  broker 
against  loss  in  the  event  the  course  of  the 
market  was  adverse  to  the  customer.  The 
broker  furnished  the  customer  with  a  mem- 
orandum reserving  the  right  to  close  the 
transaction  when  the  margin  deposited  was 
exhausted,  and  to  settle  the  contract  in  ac- 
(*ordance  with  the  customs  of  the  exchange 
at  which  the  order  was  placed.  The  order  of 
the  customer  was  transmitted  by  wire  by  the 
agent  to  the  broker's  office  in  I^w  York  or 
New  Orleans,  where  it  was  executed.  Held, 
that  the  contracts  entered  into  by  the  broker 
with  his  customers  were  not  "interstate  com- 
merce," and  the  broker  was  properly  charge- 
able with  the  tax  imposed  by  Gen.  Acts  1903, 
p.  207,  imposing  a  tax  on  persons  engaged  in 
the  business  of  buying  and  selling  futures 
for  speculation.  A  shipment  of  cotton  in  dis- 
charge of  such  contract,  though  made  from 
one  state  to  another,  was  not  interstate  com- 
merce by  virtue  of  the  contract,  but  by  the 
subsequent  and  independent  act  of  a  party 
thereto;  and  the  fact  that  the  contracts  were 
sometimes  discharged  by  the  delivery  of  cot- 
ton did  not  relieve  the  broker  of  the  liabili- 
ty to  pay  the  tax  imposed.  Ware  v.  Mobile 
County,  41  South.  153,  155,  146  AU.  163,  14 
U  R.  A.  (N.  S.)  1081,  121  Am.  St  Uep.  21 
(citing  Paul  v.  Virginia,  8  WaU.  183,  19  L. 
Ed.  357;  Hooper  v.  California.  15  Sup.  Ct. 
207.  155  U.  S.  648,  39  L.  Ed.  297;  New  York 
liife  Ins.  Co.  v.  Cravens,  20  Sup.  Ct.  962,  178 
U.  S.  389,  44  L.  Ed.  1116). 

Code  1896,  5  5087.  prohibiting  the  solicit- 
ing of  orders  for  spirituous,  vinous,  or  malt 
liquors  to  be  shipped  into  a  district  in  which 
the  sale  of  such  liquors  Is  prohibited,  in  so 
far  as  it  purports  to  apply  to  residents  of 
other  states  soliciting  orders  for  spirituous 
liquors  to  be  transported  from  another  state 
into  Alabama,  is  violative  of  the  commerce 
clause  of  the  federal  Constitution.  Moog  v. 
State,  41  South.  166,  168,  145  Ala.  75  (cit- 
ing Austin  V.  Tennessee,  21  Sup.  Ct.  132.  179 
XT.  S.  343,  45  h.  Ed.  224;  Walling  v.  Mlchi- 
-gan,  6  Sup.  Ct.  454,  116  U.  S.  446,  459,  29 
L.  Ed.  691;  Leisy  v.  Hardin,  10  Sup.  Ct.  681, 
135  U.  S.  100,  34  L.  Ed.  128 ;  Plumloy  v.  Mas- 
sachusetts, 15  Sup.  Ct.  154,  155  .U.  S.  461, 
470,  471,  479,  480,  39  L.  Ed.  223 ;  In  re  Rahr- 
er,  11  Sup.  Ct  865,  140  U.  S.  545,  564,  35  U 
Ed.  572;  Rhodes  v.  Iowa,  18  Sup.  Ct.  664, 
170  U.  S.  412,  426;  42  L.  Ed.  1088;  In  re 
Bergen,  115  Fed.  339;  Stiite  v.  Hanaphy,  90 
N.  W.  601,  117  Iowa,,  15;  Westheimer  v.  Wels- 
man,  57  Pac.  909,  60  Kan.  753). 

The  business  of  taking  orders  on  com- 
mission for  the  purchase  and  sale  of  grain 
and  cotton  for  future  deliverj-,  and  transmit- 
ting them  to  other  states,  is  not  interstate 
commerce,  so  as  to  be  exempt  from  state 
taxation,  where,  in  those  cases  in  which  con- 


tracts for  purchases  for  future  delivery  re- 
sult in  an  actual  delivery,  the  property  is 
bought  in  the  state  to  which  the  orders  are 
transmitted,  and  there  held  for  the  pnrdias- 
er,  and  in  those  cases  in  which  there  is  a' 
delivery  upon  a  contract  of  sale  made  by  the 
broker,  the  seller  is  at  liberty  to  acquire  the 
property  in  the  market  where  delivery  is  re- 
quired or  elsewhere.  Ware  &  Leland  v.  Mo- 
bile County,  28  Sup.  Ct  526,  529,  209  U.  S. 
405,  52  L.  Ed.  855,  14  Ann.  Cas.  1031. 

Defendant,  having  taken  orders  for  gro- 
ceries in  Missouri,  sent  them  to  wholesale 
grocers  in  Illinois,  where  the  different  arti- 
cles were  made  up  in  packages,  and  all  ship- 
ped together  in  one  or  more  large  l)oxe8  and 
barrels  to  the  grocers*  own  order  in  Missouri, 
with  directions  to  their  agent  not  to  deliver 
the  goods  to  defendant  until  paid  for.  Such 
agent  received  the  goods  and  removed  them 
to  his  warehouse,  where  the  bulk  was  broken, 
and  the  different  packages  for  each  customer 
segregated  and  delivered  to  them,  through 
defendant  on  their  paying  the  price  to  de- 
fendant, and  he  delivering  the  money  to  such 
agent.  Held,  that  the  sale  was  not  a  trans- 
action in  ^'interstate  commerce."  Town  of 
Canton  v.  McDaniel,  86  S.  W.  1092,  1097, 188 
Mo.  207. 

The  sale  of  picture  frames,  etc.,  by  an 
agent  acting  for  a  principal  in  another  state, 
where  the  pictures  were  made  and  shipped 
to  the  purchaser,  constituted  "interstate  com- 
merce"; and  hence  the  §Lgent  was  i^ot  sub- 
ject to  a  state  law  (Acts  1906,  p.  202)  impW 
ing  a  license  tax  on  picture  solicitors.  Com- 
monwealth V.  Baldwin,  96  S.  W.  914,  915. 

In  a  prosecution  for  violation  of  a  citj* 
ordinance  imposing  a  license  tax  on  person!* 
soliciting  orders  for  the  sale  6f  goods,  where 
defendant  is  the  agent  of  a  nonresident  mer- 
chant, carries  samples  and  solicits  orders, 
which  he  sends  to  his  principal  for  approval, 
that  the  principal  ships  the  goods  to  the 
.same  agent  with  authority  to  deliver  and  col- 
lect the  price  will  not  prevent  the  transaction 
from  being  interstate  commerce.  City  of 
Kinsley  v.  Dyerly,  98  P.  228,  229,  79  Kan.  1, 
19  L.  R.  A.  (N.  S.)  405. 

Where  a  foreign  corporation  shipped  per- 
fumery to  its  agent  within  the  state,  who 
was  in  charge  of  a  canvassing  crew,  and 
they  carried  the  perfumery  from  house  to 
house,  to  be  purchased  or  sold  by  the  house- 
holder or  his  children,  and  later  accounted 
for  to  another  agent  of  the  corporation,  such 
transaction  did  not  constitute  '^interstate 
commerce,"  bej'ond  the  autlfority  of  plaintiff 
city  to  regulate^  City  of  Muskegon  v. 
Hanes,  112  N.  W.  1077,  1078,  149  Mich.  460. 

Where  a  foreign  corporation,  without  of- 
fice or  place  of  business  in  the  state,  employ- 
ed agents  soliciting  orders  In  the  state  for 
lightning  rods  for  future  delivery,  according 
to  sample  rods  exhibited  when  orders  were 
solicited,  and  the  rods  ordered  were  crated 


INTERSTATE  OOMMBBCB 


11G3 


INTERSTATE  COMMERCE 


and  shipped  from  the  place  of  business  of  the 
corporation  in'  the  sister  state  to  the  nearest 
railway  point  of  the  buyers,  consigned  to  the 
corporation,  and  its  agents  made  deliveries, 
the  transaction  was  "interstate  commerce," 
and  not  within  Code  1907,  §  2361,  subd.  58, 
imposing  licenses  on  persons  engaging  in  the 
business  of  selling  or  deliTering  lightning 
rods,  Clark  v.  State,  59  South.  236,  237,  4 
Ala.  App.  202. 

A  transaction  wherein  a  foreign  corpo- 
ration shipped  building  material  f.  o.  b.  cars 
in  Wisconsin  and  Illinois,  where  the  materi- 
al was  manufactured,  pursuant  to  an  order 
received  by  its  salesman  in  Wisconsin  and 
approved  at  the  company's  home  office  in  Il- 
linois, constituted  interstate  commerce  with- 
in the  federal  Constitution,  and  hence  the 
corporation  is  not  prevented  from  suing  on  a 
claim  arising  from  the  transaction  because 
It  has  nt)t  compiled  with  St.  1898,  5  1770b, 
prescribing  requirements  before  a  foreign 
corporation  may  lawfully  do  business  in  Wis- 
consin. United  States  Gypsum  Co.  v.  Glea- 
son,  116  N.  W.  238,  241, 135  Wis.  539, 17  L.  R. 
A.  (N.  S.)  906. 

Incidental     paisase     tluroasli     leooiid 
■tate 

Plaintiff  purchased  a  car  of  guano  which 
was  delivered  for  transportation  from  Char- 
leston, destination  at  Barksdale,  both  within 
the  state,  a  part  of  the  route  over  defendant's 
railway,  however,  being  through  the  state  of 
Georgia.  Held,  that  such  shipment  constitut- 
ed interstate  commerce,  since  the  transpor- 
tation was  and  h^ice  was  not  subject  to  Act 
Feb.  15,  1907  (25  St.  at  Large,  p.  490),  im- 
posing a  penalty  .on  carriers  for  delay. 
Traynham  v.  Charleston  &  W.  0.  Ry.  Co.,  75 
S.  E.  381,  382,  92  S.  a  43. 

A  shipment  of  freight  from  one  point  in 
the  state  to  another  point  therein  by  way  of 
a  town  outside  the  state,  is  intersts^  ship- 
ment and  is  not  governed  by  Revisal  1905, 
S  2632,  imposing  a  penalty  on  a  carrier  for 
its  failure  to  transport  freight  within  a 
reasonable  time.  Shelby  Ice  &  Fuel  Co.  v. 
Southern  Ry.  Co.,  60  S.  E.  723,  724,  147  N.  C. 
61. 

Under  Act  March  13,  1905  (Laws  1905,  p. 
29,  c.  25),  providing  that  when  freight  has 
been  transported  by  two  or  more  railroad  cor- 
porations, or  partly  by  one  or  more  of  them 
doing  business  as  carriers  in  the  state,  suit 
for  damages  may  be  brought  against  any  one 
or  all  of  such  carriers  in  any  court  of  com- 
petent jurisdiction  in  any  county  In  which 
either  does  business  or  has  an  agent,  an  ac- 
tion against  the  initial  and  connecting  car- 
riers for  injuries  to  freight  is  properly 
brought  in  the  county  where  the  initial  car- 
rier has  a  line  of  railroad  and  has  an  agent, 
tliough  the  shipment  was  an  interstate  ship- 
ment, because  in  transporting  the  freight 
from  one  point  In  the  state  to  another  point 
>ja  the  state  it  passed  through  sister  states. 


Texarkana  &  Ft  S.  Ry.  Co.  v.  Shivel  &  Stew- 
art (Tex.)  114  S.  W.  196,  197. 

If  merchandise  is  consigned  from  one 
point  In  a  state  to  another  point  in  the  same 
state,  but  is,  during  transit,  carried  through 
a  portion  of  another  state,  the  transaction 
constitutes  'Interstate  commerce."  United 
States  V.  Erie  R.  Co.,  166  Fed.  352,  354^ 

A  shipment  from  New  York  City  to  Buf- 
falo, by  way  of  New  Jersey  and  Pennsyl- 
vania, is  "interstate  commerce,"  and  so  is 
subject  to  the  provisions  of  the  Elklns  law 
(Act  Feb.  19,  1903,  c.  708)  as  to  rebates;  the 
Interstate  Commerce  Act  (Act  Feb.  4,  1887, 
c.  104,  §  1),  though  providing  that  the  pro- 
visions of  the  act  shall  apply  to  any  carrier 
engaged  in  the  transportation  of  passengers 
or  property  from  one  state  to  any  other 
state,  having  a  proviso  that  the  provisions  of 
this  act  shall  not  apply  to  the  transportation 
of  property  "wholly"  within  one  state.  Unit- 
ed States  V.  Delaware,  L.  &  W.  R.  Co.,  152  Fed. 
269,  271  (citing  Hanley  v.  Kansas  City  South- 
ern Ry.  Co.,  23  Sup.  Ct  214,  187  U.  S.  617, 
47  L.  Ed.  333 ;  Lord  v.  Goodall  N.  &  P.  S.  S, 
Co.,  102  U.  S.  541,  26  L  Ed.  224;  Pacific 
Coast  S.  S.  Co.  V.  Board  of  Railroad  Com'rs, 
9  Sawy.  253,  18  Fed.  10;  Lehigh  Valley  R. 
Co.  V.  Pennsylvania,  12  Sup.  Ct.  806,  145  U. 
S.  192,  3G  L.  Ed.  672;  United  States  ex  rel. 
Kellogg  V.  Lehigh  Valley  R.  Co.,  115  Fed. 
373). 

A  contract  to  carry  freight  between  two 
points  within  a  state  constitutes  "interstate 
commerce,"  where  the  carrier's  line  for  some 
distance  between  the  two  points  passes 
through  another  state.  Mires  v.  St  Louis  & 
S.  F.  R.  Co.,  114  S.  W.  1052,  1056,  134  Mo. 
App.  379. 

A  continuous  transportation  of  freight 
between  points  within  a  state  is  "interstate 
commerce,"  free  from  the  interference  of  the 
state,  where  a  part  of  the  route  Is  outside  of 
the  state  because  of  the  unsafe  condition  of 
a  bridge  forming  a  part  of  the  line  of  road 
in  the  state  between  such  points.  St.  Louis 
&  S.  F.  R.  Co.  v.  State,  113  S.  W.  203,  204, 
87  Ark.  562. 

The  carrying  of  a  pleasure  party  on  a 
steamboat  is  not  "interstate  conwnerce,"  al- 
though the  boat  may  touch  the  shores  of  dif- 
ferent states.  State  v.  Seagraves,  85  S.  W. 
925,  927,  111  Mo.  App.  353. 

Where  a  defendant  manufactured  whis- 
ky in  Kentucky,  sent  it  to  Ohio,  and  then 
shipped  it  back  into  the  state  on  orders  for 
whisky  solicited  in  local  option  territory  in 
Kentucky,  with  the  express  purpose  of  evad- 
ing the  prohibition  laws  of  Kentucky,  the 
whisky  shipped  in  filling  such  orders  is  not 
"interstate  commeixje."  Crigler  v.  Common- 
wealth, 87  S.  W.  276,  279,  120  Ky.  512. 

Laws  1907,  c.  276,  requiring  carriers  to 
titinsport  live  stock  within  the  state  at  a 
speed  not  less  than  15  miles  per  hour  unless 
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unavoidably  prevented,  does  not  apply  to  In- 
terstate commerce,  and  a  shipment  of  live 
stock  between  points  in  tbe  state  which  passr 
es  for  a  short  distance  over  t^ritory  of  an- 
other state  is  interstate  commerce^  and  non- 
compliance with  the  act  in  such  a  shipment 
affords  no  ground  for  recovery  against  the 
carrier.  L^bengood  v.  Missouri,  K.  &  T.  Ry. 
Co.,  109  Pac.  988,  989,  83  Kan.  25,  28  L.  R.  A. 
(N.  S.)  985. 

Merchandise  transported  between  two 
p<^ts  within  the  state,  but  carried  by  a  car- 
rier's lines  through  a  neighboring  state,  is 
Interstate  coihmerce.  Hardwick  Farmers* 
Elevator  Co.  v.  Chicago,  R.  I.  &  P.  Ry.  Co., 
124  N.  W.  819,  821,  UO  Minn.  25,  19  Ann. 
Caa.  1088. 

Insnranoe 

The  business  of  insuring  property  against 
loss  by  fire,  or  contracting  for  indemnity,  as 
carried  bn  by  a  company  with  citizens  of 
different  states,  \s  not  "interstate  commerce" 
within  the  commerce  clause  of  Const  U.  S. 
art  1,  §  8,  cl.  3.  State  v.  Insurance  Co.  of 
North  America,  106  N.  W.  768,  760,  71  Neb. 
320  (citing  and  adopting  New  York  Life  Ins. 
Co.  V.  Cravens,  20  Sup.  Ct  962,  178  U.  S. 
389.  44  L.  Ed.  1116;  Hooper  v.  California, 
15  Sup.  Ct  207,  155  U.  S.  648,  39  L.  Ed.  297, 
and  Crutcher  v.  Kentucky,  11  Sup.  Ct  851, 
141  U.  S.  47,  35  L.  Ed.  649). 

Sale  of  Koods  in  another  state 

A  sale  for  delivery  beyond  the  state  con- 
stitutes 'Interstate  commerce.*'  The  nation- 
al commerce  includes  not  only  carriage,  but 
the  purchase,  sale,  and  exchange  of  com- 
modities, and  any  agreement  which  directly 
operates  upon  the  sale,  transportation,  and 
delivery  of  an  article  of  'Interstate  com- 
merce" by  preventing  or  restraining  its  sale 
thereby  regulates  such  commerce  to  that  ex- 
tent, and  to  the  same  extent  trenches  upon 
the  power  of  the  national  Legislature.  Laws 
Wis.  1905,  p.  37,  c.  19,  as  amended  by  Laws 
Sp.  Sess.  1905,  p.  19,  c  12,  which  provides 
for  the  Inspection,  grading,  and  weighing  of 
grain  at  Superior,  and  requires  all  grain  sold, 
delivered,,  stored,  or  reshipped  at  that  point 
to  be  in  accordance  with  the  weights  and 
grades  so  established  and  all  warehouse  re- 
ceipts to  be  based  thereon,  and  expressly  pro- 
hibiting any  sales  or  deliveries  under  Min- 
nesota grades,  is  an  interference  with  "in- 
terstate commerce.'*  Globe  Elevator  Co.  v. 
Andrew.  144  Fed.  871,  882. 

Where  plaintiff  furnished  certain  furni- 
ture, fittings,  etc.,  for  certain  United  States 
vessels  under  a  subcontract  with  the  con- 
tractor, and  all  of  the  articles  of  furniture, 
etc.,  were  brought  from  New  Jersey  into 
Pennsylvania  and  delivered  in  Philadelphia, 
the  transaction  constituted  interstate  com- 
merce as  to  which  Act  Pa.  1874  (P.  L.  108), 
requiring  a  foreign  corporation  to  register 
before  doing  business  within  the  state,  was 


inappUcabla    United  States  t.  United  States 
FldeUty  ft  Guaranty  Co.,  178  Fed.  721,  725. 

The  selling  by  a  corporation  created  by 
another  state  of  goods  manufactured  in  that 
state  and  shipped  into  the  state  of  Texas  is 
an  interstate  transaction,  and,  in  a  suit  for 
the  balance  of  the  price  of  the  goods,  it  is  not 
necessary  for  plaintiff  to  allege  or  prove  a 
permit  to  do  business  in  Texas.  Uelslg  Rice 
Co.  V.  Fairbanks,  Morse  &  Co.,  100  S.  W.  959, 
960,  45  Tex.  Civ.  App.  383. 

Transactions  involving  a  physical  trans- 
fer of  merchandise  from  the  possession  and 
title  of  an  owner  in  one  state  to  the  posses- 
sion and  ownership  of  purchasers  in  another 
state  are  interstate.  Loverin  &  Browne  Co. 
V.  Travis,  115  N.  W.  829,  831,  135  Wis.  322. 

Where  plaintiff,  engaged  in  the  wholesale 
liquor  business  in  Ohio,  without  any  place  of 
business  in  Michigan,  except  one  where  a 
few  samples  were  kept,  contracted  in  Michi- 
gan to  sell  defendant  whisky  to  be  shipped 
from  Ohio  to  defendant  in  Michigan  in  the 
original  packages,  the  transaction  constitat- 
ed  ''interstate  commerce,*'  and  not  a  sale  of 
Uquor  within  Comp.  Laws  1897,  §§  4018,  5379, 
regulating  sales  of  liquor  within  the  state, 
and  imposing  a  tax  on  the  business  of  sell- 
ing such  liquors  at  wholesale.  Sloman  v. 
WilUam  D.  C.  Moebs  Co.,  102  N.  W.  854,  855, 
139  Mich.  334  (citing  Lyng  v.  Michigan,  10 
Sup.  Ct.  725,  135  U.  S;  161,  34  L.  Ed.  150 ; 
Leisy  V.  Hardin,  10  Sup.  Ct  681,  135  U.  S. 
100,  34  L.  Ed.  128 ;  Scott  v.  Donald,  17  Sup. 
Ct.  265,  165  U.  S.  58,  41  L.  Ed.  632 ;  Vance 
V.  W.  A.  Vandercook  Co.,  18  Sup.  Ct.  674,  170 
U.  S.  438,  42  L.  Ed.  1100;  American  Express 
Co.  V.  Iowa,  25  Sup.  Ct  132,  196  U.  S.  133, 
49  L.  Ed.  417). 

A  corporation  engaged  in  the  business  of 
manufacturing  and  selling  hay  presses,  and 
employing  agents  in  a  state  other  than  of  its 
domicile  to  solicit  orders,  which  are  for- 
warded to  it  in  such  other  state,  for  ap- 
proval, and,  if  approved,  the  presses  are  ship- 
ped to  the  purchaser  or  to  the  agent  for  the 
purchaser,  is  engaged  in  "interstate  com- 
merce," and  is  not  subject  to  the  penalty 
imposed  by  a  state  statute  for  failure  to 
comply  with  a  requiremept  that  it  shall  file 
in  the  office  of  the  Secretary  of  State  a  state- 
ment of  the  location  of  its  office  and  the  name 
of  its  agent  on  whom  process  can  be  served. 
Commonwealth  v.  Eclipse  Hay  Pre*«  Co. 
(Ky.)  104  S.  W.  224. 

Intoxicating  liquor  shipped  from  one 
state  into  another  on  a  C.  O.  D.  contract  is 
"interstate  commerce,"  and  cannot  be  con- 
trolled by  state  laws.  Sedgwick  v.  State,  85 
S.  W.  813,  815,  47  Tex.  Cr.  R.  627. 

Where  a  package  of  liquor  was  shiiqped 
C.  O.  D.  from  without  the  state  by  means  of 
defendant  express  company  to  a  consignee, 
within  the  state,  to  whom  it  was  delivered 
upon  payment  of  the  price  with  the  cost  ot 
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transportation  added,  the  liquor  havlDg  been 
ordered  by  the  consignee  tn  the  state  from 
which  It  was  shipped,  the  shipment  constitut- 
ed 'Interstate  commerce,"  and  was  not  a  vio- 
lation of  the  local  option  law  of  the  district 
to  which  the  ll<iuor  was  consigned.  Adams 
Express  Co.  v.  Commonwealth  (Ky.)  96  S.  W. 
593,  594. 

The  sale  of  goods  by  citizens  of  pne  state 
to  citizens  of  another  state  constitutes  "inter- 
state commerce,*'  and  no  state  may  forbid 
or  control  such  transactions.  Frank  A. 
Menne  Factory  v.  Harback  Bros.,  107  S.  W. 
991, 993,  85  Ark.  278. 

Transportation 

The  Intention  or  purpose  of  the  owners 
of  an  interstate  shipment  of  a  car  load  of 
grain  to  forward  such  car  from  the  original 
terminal  point  to  another  point  in  the  same 
state  does  not  make  the  shipment  between 
such  two  points,  when  performed  by  a  con- 
necting carrier  to  which  the  car  was  deliv- 
ered by  the  original  terminal  carrier  in 
obedience  to  the  Instructions  of  the  owner, 
an  'interstate'*  one,  and,  as  such,  exempt 
from  the  regulations  of  the  State  Railroad 
Commission.  Gulf,  O.  &  S.  F.  R.  Co.  v.  Tex- 
as, 27  Sup.  Ct.  360,  362,  204  U.  S.  403,  51 
L.  Ed.  540. 

Where  a  company  In  a  foreign  state  ships 
to  an  agent  only  such  goods  as  are  ordered^ 
placing  several  packages  in  a  box,  and  the 
agent  opens  the  box  and  delivers  the  pack- 
ages to  customers  in  accordance  with  their 
previous  orders,  the  particular  package  In- 
volved being  delivered  in  the  form  the  com- 
pany received  them  from  the  manufacturers, 
the  whole  transaction  constitutes  "Interstate 
commerce."  State  v.  Eckenrode,  127  N,  W. 
66,  62, 148  Iowa,  173. 

The  transportation  of  merchandise  from 
a  place  in  one  state  to  a  place  in  another 
is  commerce  among  the  states,  or  "Interstate 
commerce."  Hardy  v.  Atchison,  T.  &  S.  F. 
R.  Co.,  5  Pac.  6,  9,  32  Kan.  698. 

Transportation  by  a  common  carrier  by 
railroad  of  articles  of  interstate  commerce 
for  an  independent  express  company  is  "en- 
gaging in  interstate  commerce  by  railroad," 
within  Safety  Appliance  Acts,  Act  March  2, 
1893,  c.  196,  §  1,  Act  April  1,  1896,  c.  87,  and 
Act  March  2,  1903,  c.  976,  §  1.  United  States 
T.  Colorado  &  N.  W.  R.  Co.,  157  Fed.  342,  344, 
85  C.  O.  A.  48. 

The  reference  in  Safety  Appliance  Act 
March  2^1903,  c.  976,  "to  any  railroad  en- 
gaged in  interstate  commerce,"  applies  to  the 
interstate  highway  as  an  instrument  of  com- 
merce; and.  Congress  having  taken  affirma- 
tive action  in  reference  thereto,  its  control 
of  the  interstate  highway  being  thereby  con- 
clusive, the  statute  requiring  vehicles  run- 
ning on  interstate  highways  to  be  provided 
with  certain  appliances  embraces  all  usee  of 


the  highway,  whether  for  the  transportation 
of  interstate  traffic  or  for  the  transportation 
of  traffic  from  a  point  within  the  state  to  an- 
other point  in  the  same  state  by  carriers  en- 
gaged in  Interstate  commerce.  United  States 
V.  Southern  Ry.  Co.,  164  Fed.  347,  851. 

Defendant  owned  a  railroad  located 
wholly  in  Cook  County,  111.  Its  road  consti- 
tuted a  belt  which  intersected  the  trunk  lines 
leading  into  Chicago,  and  forming,  by  means 
t)f  7*s,  direct  physical  connection  with  such 
trunk  lines.  Defendant's  business  consisted 
entirely  of  transporting  cars  between  indus- 
tries located  along  its  line  and  trunk  lines 
and  between  such  trunk  lines,  for  which  it 
received  an  arbitrary  charge  per  car,  which 
was  collected  monthly  from  the  railroad 
companies,  defendant  having  no  dealings  with 
shippers.  Defendant  paid  no  attention  to 
the  class  of  traffic,  but  acted  as  an  agent  for 
the  trunk  lines  in  transferring  cars.  De- 
fendant moved  a  train  of  freight  cars,  con- 
taining one  consigned  from  fi  point  in  UUnois 
and  destined  to  Wisconsin  from  the  tracks 
of  the  Chicago  A  Eastern  Illinois  Railroad  to 
those  of  the  Chicago  &  Northwestern  Rail- 
road. Held,  that  such  transfer  constituted  in 
effect  a  continuous  carriage  over  both  such 
roads,  so  that  defendant  with  respect  thereto 
was  engaged  in  interstate  commerce,  and  was 
within  the  safety  appliance  acts  in  relation 
to  power  brakes.  Act  Cong.  March  2, 1893,  c 
196,  Act  Cong.  April  1,  1896,  c.  87,  and  Act 
Cong.  March  2,  1903,  c.  976.  Belt  Ry.  Co.  of 
Chicago  V.  United  States,  168  Fed.  542,  543, 
93  C.  C.  A.  666,  22  L.  R.  A.  (N.  S.)  582. 

Defendant  purchased  whisky  in  -North 
Carolina,  and  while  transporting  it  from  the 
place  of  purchase  to  his  home,  after  enter- 
ing South  Carolina,  was  arrested  for  a  viola- 
tion of  the  state  law,  and  the  whisky  seized. 
The  liquor  was  for  his  personal  use,  was 
being  conveyed  by  him  in  his  buggy,  and 
nothing  had  been  done  to  break  the  continu- 
ity of  the  transportation  from  the  place  of 
purchase  to  his  home.  Const.  U.  S.  art  1,  f 
8,  provides  that  Congress  shall  have  power 
to  regulate  commerce  among  the  several 
states,  and  the  "Wilson  Act"  (26  Stat.  313) 
provides  that  all  liquors  transported  into  any 
state,  or  remaining  there  for  use,  consump- 
tion, or  sale  therein,  shall  on  arrival'  in  such 
state  be  subject  to  the  laws  of  such  state  en- 
acted In  the  exercise  of  its  police  powers. 
Held,  that  the  whisky  had  not  at  the  time  of 
its  seizure  "arrived,"  within  the  meaning  of 
the  Wilson  Act,  but  was  in  course  of  trans- 
portation, and  was  not  subject  to  seizure  un- 
der the  state  laws.  State  v.  HoUeyman,  33 
S.  E.  366,  367,  55  S.  C.  207,  45  L.  R.  A.  567. 

A  so-called  "lake  cargo  rate,"  made  by  a 
railroad  company  for  the  carriage  of  coal  in 
car  load  lots  from  a  mining  district  in  Ohio 
to  Huron  and  Cleveland,  ports  in  that  state 
on  Lake  Erie,  which  includes  the  loading  of 
vessels  with  such  coal  for  transportation  to 
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ports  in  other  states  on  the  Upper  Lakes,  Is 
a  rate  for  transportation  in  Interstate  com- 
merce, and  not  subject  to  regulation  by  the 
Railroad  Commission  of  Ohio.  Railroad 
Commission  of  Ohio  y.  Worthington,  187  Fed. 
965,  969,  110  C.  C.  A.  85. 

Where  defendant  railway  company, 
which  had,  in  accordance  with  the  federal 
statutes,  published  its  rate  for  interstate 
traffic,  and  filed  this  rate  with  the  Interstate 
Commerce  Commission  and  the  State  Rail- 
road Commission,  Joined  with  other  carriers 
in  transporting  marble,  consigned  to  plaintiff, 
from  Vermont  to  Kentucky,  the  shipment 
was  interstate  commerce,  and  subject  to  the 
freight  rates  fixed  for  interstate  commerce, 
and  not  the  local  rates  fixed  by  the  State 
Railroad  Commission,  though  defendant  had 
no  agreement  with  the  initial  carriers  that 
it  would  constitute  a  part  of  a  through  line 
for  interstate  commerce  from  Vermont  to 
Kentucky.  Corcoran  v.  Louisville  &  N.  R. 
Co.,  101  S.  W.  1VS5,  1186,  125  Ky.  634. 

A  shipment  of  a  case  of  beer  from  an- 
other state  into  local  option  territory  in  Ken- 
tucky is  'Interstate  commerce,"  and  is  there- 
fore not  subject  to  the  control  of  the  prohibi- 
tion statute  in  force  where  receive<l.  Cum- 
monwealth  v.  Illinois  Cent.  R.  Co.  (Ky.)  101 
S.  W.  8W,  895. 

"Interstate  commerce,"  as  that  term  is 
understood  with  reference  to  the  provision 
of  the  federal  Constitution,  consists  of  inter- 
course and  traffic  between  citizens  of  the 
states.  Including  the  transi>ortatlon  of  per- 
sons and  proi)erty  between  points  in  differ- 
ent states.  It  applies  to  all  commerce  cross* 
ing  the  state  line,  regardless  of  the  distance 
of  the  point  from  which  it  comes  or  to  which 
it  is  bound,  before  or  after  crossing  such 
line;  nor  is  it  material,  as  applied  to  a  par- 
ticular carrier,  that  the  wlK>le  line  is  within 
the  state,  if  the  transportation  by  the  car- 
rier Is  a  part  of  one  continuous  journey  from 
one  slate  to  another  under  one  continuous 
contract  of  carriage.  State  v.  Illinois  Cent 
R.  Co..  92  N.  E.  814,  825,  246  111.  188. 

Acts  1906,  p.  413,  c.  257,  amending  the 
charter  of  the  C.  &  P.  Railroad  Company  so 
as  to  prohibit  it  from  allowing  Its  tracks  to 
connect  with  the  tracks  of  the  B.  &  O.  Rail- 
road Company,  which  passes  through  other  | 
states,  unless  the  latter  shall  so  arrange  its 
freight  charges  on  coal  delivered  to  it  from  ■ 
the  former  that  the  combined  freight  charges ' 
of  the  two  companies  shall  not  exceed  the  I 
lowest  freight  charges  on  coal  shipped  to  the 
same  destination  over  the  B.  &  O.  from  any 
point    in    Pennsylvania    or    West    Virginia, 
which  is  as  far  or  further  distant  from  the 
destination  than  the  point  In  Allegany  coun- 
ty, where  the  coal  is  delivered  to  the  C.  &  P. 
is  invalid  as  an  attempt  to  regulate  "Inter- 
state commerce."     State  v.  Cumlierland  &  P. 
R,  Co.,  66  Atl.  458,  461,  105  Md.  478. 


A  sale  is  not  the  test  of  ^'Interstate  com- 
merce." All  sales  of  sound  articles  of  mer- 
chandise, which,  necessitate  the  transiK>rta- 
tion  of  goods  sold  from  one  state  to  another, 
are  "Interstate  commerce" ;  but  all  "Interstate 
commerce"  is  not  sales  of  goods.  Importa- 
tion into  one  state  from  another  is  the  indis- 
penslble  element,  the  test,  of  'Interstate  com- 
merce"; and  every  negotiation,  contract, 
trade,  and  dealing  between  citizens  of  dif- 
ferent states,  which  contemplates  and  causes 
such  importation,  whether  it  be  of  goods, 
persons,  or  information,  is  a  transaction  of 
"interstate  commerce."  Butler  Bros.  Shoe 
Co.  V.  U.  S.  Rubber  Co.,  156  Fed.  1,  7,  84  C.  C. 
A.  167. 


*«i 


Interstate  commerce"  consists  of  inter- 
course and  traffic  between  citisens  of  differ- 
ent states,  and  includes  the  transportation  of 
persons  and  property,  and  the  navigation  of 
public  waters  for  that  purpose,  as  well  as 
the  purchase,  sale,  aud  exchange  of  commodi- 
ties. La  Molne  Lumber  &  Trading  Go.  v. 
Kesterson,  171  Fed.  980,  983  (citing  Glouces- 
ter Ferry  Co.  v.  Pennsylvania,  5  Sup.  Ct. 
826,  828,  114  U.  S.  196,  203,  29  L.  Ed.  158). 

The  term  "interstate  commerce"  always 
implies  the  idea  of  goods,  wares,  or  merchan- 
dise, manufactured,  produced,  or  prepared  in 
one  jurisdiction,  and  carried  Into  another  for 
the  purpose  of  sale.  Cook  v.  Marshall  Coun- 
ty, 93  N.  W.  372,  373,  U9  Iowa,  384,  104  Am. 
St  Rep.  283. 

The  importation  Into  one  state  from  an- 
other Is  the  test  of  'interstate  commerce." 
Every  part  of  every  transportation  of  articles 
of  commerce  In  a  continuous  passage  from 
a  commencement  In  one  state  to  a  prescribed 
destination  In  another  Is  a  transaction  of 
"interstate  commerce."  Every  carrier  who 
transports  such  goods  through  any  part  of 
such  continuous  passage  Is  engaged  in  '*lnter- 
state  commerce,"  whetlier  the  goods  are  car- 
ried upon  through  bills  of  lading  or  are  re- 
bllled  by  the  several  carriers.  United  States 
V.  Colorado  &  N.  W.  R.  Co.,  157  Fed.  321, 
323,  85  C.  C.  A.  27,  15  L.  R.  A.  (N.  S.)  167. 
13  Ann.  Cas.  893. 

What  Is  Intended  by  the  phrase  com- 
merce among  the  states  Is  "Interstate  traf- 
fic," buying  aud  selling  of  merchandise, 
transportation  by  common  carriers  of  per- 
sons or  property  by  land  or  by  water  from 
one  state  to  another,  and  the  use  of  naviga- 
ble waters  throughout  the  United  States — 
all  is  comprehended.  While  "interstate  com- 
merce" necessarily  involves  interstate  trans- 
portation, the  converse  is  not  always  true. 
A  railroad  or  ferry  company,  for  example, 
which  transports  persons  or  property  from 
one  state  to  another,  is  undoubtedly  engaged 
in  "interstate  commerce,"  and  a  tax  by  the 
state  uiX)n  owners  of  vessels  or  common  car- 
riers so  transporting  persons  or  property  has 
been  held  void  as  a  regulation  of  commerce. 
On  the  other  hand,  Interstate  transportation 


INTERSTATE  COMMERCE 


1167 


INTERSTATE  COMMERCE 


may  be  conducted  without  constituting  com- 
merce or  traffic,  which  has  been  defined  to  be 
the  exchange  of  merchandise  between  indi- 
viduals, communities,  or  countries,  whether 
direct  in  the  form  of  barter  or  by  the  use  of 
money  or  other  medium  of  exchange.  A 
manufacturer  who  sends  his  goods  manufac- 
tured in  Connecticut  to  bis  own  entrepot  or 
store  in  New  York  City  transports  the  prod- 
ucts from  one  state  to  another,  but  the  trans- 
portation by  such  owner  is  not  of  itself,  so 
far  as  the  owner  is  concerned,  interstate 
commerce  in  the  sense  that  the  city  of  New 
York  has  no  xwwer  td  tax  the  goods  thus 
stored  and  awaiting  sale  in  New  York,  al- 
though the  merchandise  may  be  intended  for 
a  foreign  market  The  transaction  lacks  the 
essential  element  of  trade,  namely,  sale  or 
exchange.  Lehigh  &  Wilkes-Bar  re  Coal  Co. 
T.  Borough  of  Junction,  68  Atl.  806,  808,  75 
N,  J.  Law,  922,  15  L.  R.  A.  (N.  S.)  514  (cit- 
ing Mobile  County  v.  Kimball,  102  U.  S.  691, 
702,  26  L.  Ed.  238;  Gloucester  Ferry  Co.  v. 
Pennsylvania,  5  Sup.  Ct.  826,  114  U.  S.  a96, 
203,  29  L.  Ed.  158;  Kidd  v.  Pearson,  9  Sup. 
Ct.  6,  128  U.  S.  1,  32  li.  Ed.  346;  Smith  v. 
Turner,  7  How.  [48  U.  S.]  283,  12  L.  Ed.  702 ; 
Pickard  v.  Pullman  Southern  Car  Co.,  6  Sup. 
Ct.  635,  117  U.  S.  34,  29  L.  Ed.  785 ;  American 
Steel  &  Wire  Co.  v.  Speed,  24  Sup.  Ct.  365, 
192  U.  S.  500,  48  L.  Ed.  538). 

"  'Interstate  commerce'  consists  of  inter- 
course and  traffic  between  citizens  or  inhab- 
itants of  different  states,  aud  includes  not 
only  the  transportation  of  persons  and  prop- 
erty and  the  navigation  of  public  waters  for 
that  purpose,  but  also  the  purchase,  sale,  and 
exchange  of  commodities."  Bamhard  Bros. 
&  Spindler  v.  Morrison  <Tex.)  87  S.  W.  376, 
378. 

"Interstate  commeroe,"'  or  ^mmerce 
among  the  states,  means  the  exchange  of 
property  in  another  state.  Its  essential  char- 
acteristic is  that  the  property  affected  must 
be  transported  to  some  point  'without  the 
state.  There  must  be  interstate  movement 
of  property.  The  Interchange  may  be  pe- 
tween  residents  of  different  states  or  resi- 
dents' of  the  same  state,  but  the  property  ex- 
changed must  move  from  one  state  to  anoth- 
er. There  can  be  no  interstate  commerce 
without  interstate  transportation  of  property, 
which  inoludes  money  as  well  as  merchan- 
dise and  whatever  can  become  the  subject  of 
exchange.  People  ex  rel.  Hatch  v.  Reardon, 
77  N.  E.  970-977,  184  N.  Y.  431,  8  L.  R.  A. 
(N.  S.)  314,  112  Am.  St.  Rep.  628,  6  Ann. 
Cas.  515. 

"  'Interstate  commerce,*  or  commerce 
among  the  several  states  of  the  Union,  is 
commerce  which  concerns  more  states  than 
one.  Strictly  considered,  it  consists  in  inter- 
course and  traffic;  including  in  these  terms 
navigation  and  the  transportation  and  trans- 
fer of  persons  and  property,  as  well  as  the 
purchase,   sale,  and  exchange   of  commodi- 


ties."    Belle  City  Mfg.  Co.  ▼.  Frizzell,   81 
Pac.  58,  59,  11  Idaho,  1. 

Holding,  Inspecting,    or  storing   goods 

Complainant  shipped  coal  from  Pennsyl- 
vania to  its  own  order  to  a  dock  in  New  Jer- 
sey, where  it  was  transferred  from  the  cars 
either  into  bottoms  for  continued  transporta- 
tion to  consignees  then  determined  upon,  or, 
when  no  bottoms  were  available,  the  coal 
was  dumped  onto  a  dock,  from  which  it  was 
later  transferred  to  bottoms  as  occasion  re- 
quired. Held,  that  the  coal  so  temporarily 
stored  at  the  dock  ceased  to  be  "interstate 
commerce,"  notwithstanding  the  intention  to 
trans-ship,  and  was  therefore  subject  to  state 
taxation,  under  the  rule  that,  to  claim  ex- 
emption from  taxation  under  the  commerce 
clause  of  the  federal  Constitution,  there  must 
be  a  continuous  movement  of  the  merchan- 
dise in  interstate  commerce,  pursuant  to  an 
existing  contract  of  sale  or  consignment. 
Susquehanna  Coal  Co.  v.  South  Amboy,  184 
Fed.  941,  944. 

Where  goods  were  transported  in  Inter- 
state coinmerce  to  destination  in  Oregon,  and 
received  by  the  consignee,  placed  In  a  ware- 
house, and  freight  paid,  the  Interstate  char- 
acter of  the  shipment  terminated,  and  subse- 
quent transportation  In  the  original  packag- 
es to  other  points  In  Oregon  by  the  consignee 
was  intrastate  traffic,  for  which  the  carrier 
was  only  entitled  to  charge  state  rates  pro- 
vided by  the  State  Board  of  Railroad  Com- 
missioners. Oregon  R.  &  Nav.  Co.  v.  Camp- 
bell, 180  F.  268,  254, 

The  agreement  of  the  local  agent  of  an 
express  company  to  hold  for  a  few  days  a 
C.  O.  D.  Interstate  shipment  of  hitoxlcatlng 
liquors,  to  suit  the  convenience  of  the  con- 
signee In  paying  for  such  liquor  and  taking 
It  away,  does  not  destroy  the  character  of 
the  transaction  as  "Interstate  commerce,"  so 
as  to  render  the  express  company  amenable 
to'pro.secution  for  violating  a  state  local  op- 
tion law.  Adams  Exp.  Co.  v.  Kentucky,  27 
Sup.  Ct.  606,  607,  206  U.  S.  129,  51  L.  Ed.  987.. 

Defendant,  a  domestic  corporation, 
agreed  with  the  agent  of  plaintiff,  a  foreign 
corporation,  to  purchase  a  bale  of  sponges, 
subject  to  inspection.  The  agent  had  the 
sponges,  together  with  other  consignments, 
shipped  to  hhn  at  the  city  In  w^hlch  defend- 
ant conducted  Its  business,  and,  on  defend- 
ant's direction,  inspected  the  bales  by  cut- 
ting the  cords,  examining  the  contents,  and 
then  putting  all  the  sponges  back,  and  refas- 
tenlng  the  bales  as  they  were  before  they 
were  opened.  Thereupon  a  bale  was  deliv- 
ered to  defendant.  Held,  that  the  facts  justi- 
fied a  finding  that  the  sponges  were  shipped 
merely  for  purpose  of  inspection,  and  were* 
delivered  to  defendant  in  the  original  pack- 
age, and-  had  not  lost  before  their  delivery 
their  character  as  the  subject  of  "interstate 
commerce."    Greek-American  Sponge  Co.  v. 
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Blchardson  Drug  Co.,  102  N.  W.  888,  890, 124 
W1&  469,  109  Am.  St  Bep.  961« 

Coal  shipped  from  Pemisylyanla  and 
stored  In  New  Jersey  to  await  orders  for 
sale  and  then  to  be  trans-shipped  to  custom- 
ers purchasing,  after  such  storage,  is  not  in 
^'interstate  commerce."  Lehigh  &  Wilkesbar- 
re  Coal  Co.  v.  Borough  of  Junction,  66  AtL 
923,  75  N.  J.  Law,  6a 

TeleKrapUns  and  telepltoains 

Intercourse  between  the  states  by  the 
telegraph  is  "interstate  commerce."  West- 
em  Union  Tel.  Co.  v.  Commercial  Mill  Co., 
31  Sup.  Ct.  59,  60,  218  U.  S.  406,  54  L.  Ed. 
1088,  36  L.  B.  A.  (N.  S.)  220,  21  Ann.  Cas.  815. 

Telegraph  business  Is  interstate  com- 
merce, and  the  telegraph  company  is  engaged 
in  interstate  commerce.  Postal  Telegraph- 
Cable  Co.  y.  City  of  MobUe,  179  Fed.  955,  956. 

A  telegraph  line  is  an  "instrument  of 
commerce,"  and  t^egraph  companies  are  sub- 
ject to  the  regulating  power  of  Congress  in 
respect  to  their  foreign  and  interstate  busi- 
ness under  Const.  tJ.  S.  art.  1,  f  8,  authoriz- 
ing Congress  to  regulate  commerce  with  for- 
eign nations  and  among  the  several  states 
and  with  the  Indian  tribes,  but  the  state  is 
not  precluded  from  enforcing  a  penalty  for 
failure  to  deliver  a  message  sent  over  a  tele- 
graph line  from  another  state  under  Code 
1887,  S  1291.  Postal  Telegraph-Cable  Co.  v. 
Umstadter.  50  S.  B.  259,  260,  103  Va.  742,  2 
Ann.  Cas.  511. 

While  all  telegraph  lines  extending 
through  different  states  are  instruments  of 
commerce,  so  that  messages  passing  over 
them  from  one  state  to  another  constitute 
"interstate  commerce,"  within  the  meaning 
of  the  provisions  of  the  federal  Constitution 
relating  thereto,  in  absence  of  the  enact- 
ment by  Congress  of  statutes  upon  the  same 
subject,  a  statute  such  as  Bev.  Laws,  c.  122, 
S  9,  requiring  a  telegraph  company  to  re- 
ceive dispatches  from  any  person  and  trans- 
mit them  impartially  on  payment  of  the  usual 
charges,  is  not  a  regulation  of  interstate  com- 
merce^ within  the  meaning  of  such  constitu- 
tional provision,  being  a  proper  police  regu- 
lation, which  only  incidentally  affects  inter- 
state commerce.  Yermilye  v.  Western  Union 
Telegraph  Co.,  93  N.  B.  635,  639,  207  Mass. 
401. 

Communication  by  telegraph  or  tele- 
phone between  points  In  different  states  is 
"interstate  commerce."  Sunset  Telephone  & 
Telegraph  Co.  t.  City  of  Eureka,  172  Fed. 
755,  758. 

Coaduotiae  oorrespondemee  aekool 

It  has  been  decided  by  the  federal  Su- 
preme Court  that  a  foreign  corporation  con- 
ducting a  correspondence  school  is  '^engaged 
in  interstate  commerce,"  within  the  federa 
Constitution.  International  Text-Hook  Co. 
▼.  GUlespie,  129  S.  W.  922,  927,  229  Mo.  397. 


"Interstate  commerce"  is  nnconstitation- 
ally  regulated  by  the  proviaions  of  Gen.  St 
KajL  1901,  S  1283,  under  which  the  filing  of 
a  statement  of  flnaneial  condition  la  made  a. 
prerequisite  to  the  right  of  a  foreign  cor- 
poration engaged  in  in^arting  instruction  by 
correspondence  to  do  businees  in  the  state, 
where  such  businees  involves  the  solicitation 
of  students  in  Kansas  by  local  agents,  who 
are  also  to  collect  and  forward  to  the  home 
office  the  tuition  fees,  and  the  systematic  in- 
tercourse by  correspondence  between  the 
company  and  Its  students  and  agents,  wher- 
ever situated,  and  the  transportation  of  the 
needful  books,  apparatus,  and  papers.  Com- 
merce Is  conducted  among  the  states,  within 
the  meaning  of  the  federal  Constitution,  by  a 
corporation  engaged  in  imparting  instruc- 
tion by  correspondence,  whose  business  in- 
volves the  solicitation  of  students  in  other 
states  by  local  agents,  who  are  also  to  collect 
and  forward  to  the  home  office  the  tuition 
fees,  and  the  syBte;natic  intercourse  between 
the  corporation  and  its  scholars  and  agents, 
wherever  situated,  and  the  transportation  of 
the  needful  books,  apparatus,  and  papers. 
International  Text-Book  Co.  v.  Plgg,  30  Sup. 
Ct  481.  486,  217  U.  S.  91,  54  L.  Ed.  678,  24  U 
B.  A.  (N.  S.)  493,  18  Ann.  Cas.  1103. 

Where  plaintiff  was  engaged  in  business 
of  instruction  by  correspondence  in  various 
subjects,  the  instruction  being  carried  on  en- 
tirely by  letter  through  the  malls,  it  was 
not  engaged  in  interstate  commerce  within 
the  federal  Constitution,  so  as  to  prevent  a 
state  from  requiring  it  to  pay  a  license  tax 
as  a  condition  precedent  to  doing  business 
therein  under  the  protection  of  its  laws.  In- 
ternational Text-Book  Co.  V.  Lynch,  69  Atl.. 
541,  543,  81  Vt  lOL 

The  buslnesk  of  a  Pennsylvania  eorre- 
spondence  school  is  carried  on  In  New  York 
by  agencies  in  various  parts  of  the  state  to 
solicit  persoi}s  to  contract  with  it  for  in- 
struction. It  has  different  division  offices, 
each  in  charge  of  the  corporation's  district 
superintendent  having  under  him  a  corps  of 
the  corporation's  representatives.  The  ex- 
penses of  the  offices  are  paid  by  the  corpo- 
ration, and  the  payments  made  by  subscrib- 
ers are  collected  by  the  superintendents,  de- 
posited in  .special  accounts  in  their  own 
names  in  the  dtles  where  the  offices  are  sit- 
uated, and  are  from  time  to  time  sent  to  the 
corporation.  The  corporation  sells  text- 
books, drawings,  and  other  outfits  In  the 
state,  and  each  of  its  superintendents  and 
representatives  Is  required  to  be  qualified  to 
give  Instruction  to  its  students,  and  assist- 
ance therein  Is  given  at  the  division  offices 
to  such  students  as  desire  it  Held,  that  Its 
business  in  the  state  is  not  "Interstate  com- 
merce." International  Text-Book  Co.  v.  Con- 
neUy,  124  N.  X.  Supp.  603»  608^  67  Misc. 
Hep.  49. 
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INTERSTATE     OOHICE&OS     OOBfMIS- 
SION 

See  Order  of  Interstate  Commerce  Com- 
mission. 

XNTEBSTATE  INTEBOOURSB 

See  Interstate  Commerce. 

IKTERSTATE  SHIPMENT 

See  Interstate  Commerce. 

INTEII8TATE  TRAEEIO 

See  Interstate  Commerce. 

INTERSTATE  TRANSACTION 

See  Interstate  Commerce. 

INTERURBAN  RAILROAD 

"There  has  recently  come  Into  existence 
a  certain  class  of  railroads,  known  as  'In* 
terurl^an  roads/  which  are  a  sort  of  hybrid, 
having  in  some  respects  the  characteristics 
of  the  ordinary  railroad  and  in  others  those 
of  the  street  railroad.  Within  the  limits  of 
the  cities  which  they  enter,  they  usually  pass 
along  the  streets,  and  perform  the  ordinary 
functions  of  street  railroads,  stopping  where 
desired  to  let  passengers  on  or  off,  and  serv* 
Ing  the  public  need  for  local  street  trayeL 
Outside  the  cities,  on  their  way  from  one  dty 
or  town  to  another,  they  frequently  trav^ 
upon  a  roadway  obtained  from  private  per- 
sons, not  upon  a  public  road,  and  stop,  as  in 
case  of  ordinary  railroads,  only  at  stations 
established  by  them  for  that  purpose.  They 
also  often  convey  freight  as  well  as  passen- 
gers." San  Francisco  &  S.  M.  Electric  Ry. 
Co.  v.  Scott,  75  Pac.  675,  676,  583,  142  Cal. 
222. 

Code  Supp.  S  2033a,  reQulres  that  any 
railway  operated  on  the  streets  of  a  dty  or 
town  by  other  than  steam  power,  which  ex- 
,  tends  beyond  the  limits  of  such  dty  or  town 
to  another  dty  or  town,  shall  be  known  as 
an  "interurban  railway."  Section  203db 
makes  all  the  statutory  pro  visions,  relative  to 
railways  in  general  applicable  to  interurban 
street  railways,  and  section  203dc  declares 
that  any  interurban  railway  shall,  within 
the  corporate  limits  of  any  dty  or  town  act- 
ing under  a  special  charter  upon  such  streets 
as  it  shall  use  for  transporting  passengers 
and  such  frdght,  as  it  may  carry  in  its  pas- 
senger or  combined  baggage  cars  only,  be 
deemed  a  street  railway  and  subject  to  the 
laws  governing  street  railways.  A  company 
owning  street  railway  systems  In  two  dtles 
connected  them  by  an  Interurban  line  in  such 
a  manner  that  the  Interurban  traffic  passed 
over  but  one  or  two  blocks  of  the  existing 
street  railway  lines,  and  in  the  main  tra- 
versed only  its  own  tracks,  which  were  not 
within  the  dty-  limits.  The  accounts  of  the 
Interurban  line  and  the  existing  street  rail- 
way systems  were  separately  kept ;  the  only 
appar^it  connection  between  the  two,  other 
than  common  ownership,  being  the  giving  of 
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transfers  from  each  line  to  the  other.  HeKd* 
that  the  entire  system  should,  for  purposes 
of  taxation,  be  regarded  as  an  "Interurban 
line."  Waterloo  &  C.  F.  Rapid  Transit  Co. 
V.  Board  of  Supers  of  Black  Hawk  County, 
108  N.  W.  316,  317,  131  Iowa,  237. 

Under  Code  Supp.  §  2033a,  declaring  that 
any  street  railway  operated  by  other  power 
than  steam,  which  extends  beyond  the  corpo- 
rate limits  to  another  dty  or  village,  shall  be 
known  as  an  "Interurban  railway,"  a  corpo- 
ration operating  a  line  connecting  three  dif- 
ferent municipal  corporations  and  organized 
under  Code,  S  2026,  authorizing  street  rail- 
way corporations  to  extend  their  lines  be- 
yond the  limits  of  a  dty  along  public  roads, 
is  an  *'lnterurban  railway."  Cedar  Rapids 
&  M.  C.  Ry.  Co.  V.  Cummifas,  101  N.  W.  176, 
177,  125  Iowa,  430. 

As  street  railroad 

See  Street  Railroad. 

INTERVAL 

See  Lucid  Interval ;  Regular  Interval. 

INTERVENE— INTERVENTION 

Right  of  Intervention  as  remedy  at  law, 
see  Remedy. 

"Intervene,"  when  applied  to  matters  of 
law,  means  to  interpose  In  a  lawsuit  so  as  to 
become  a  party  to  it,  and  at  civil  law  signi- 
fies the  act  of  a  third  person  who  becomes 
a  party  in  a  suit  pending  between  other  per- 
sons. In  re  Ohio's  Estate,  10$  Pac.  516,  524, 
157  Cal.  552,  37  L.  R.  A.  (N.  S.)  552,  137  Am. 
St  Rep.  145. 

''Intervention"  Is  an  act  by  which  a 
third  person  becomes  a  party  in  a  suit  pend- 
ing between  other  parties.  A  statute  allowing 
third  persons  to  intervene  in  an  action  is 
liberally  construed  in  the  interests  of  good 
practice,  with  due  reference  to  its  terms  and 
to  the  nature  of  the  issues  Involved,  so  as  to 
effectuate  the  legislative  Intent  Farley  v. 
St  Paul  Inv.  &  Sav.  Soc.,  125  N.  W.  676,  679, 
UO  Minn.  311. 

The  practice  of  "Interventions,"  which 
has  grown  up  in  our  equity  courts,  seems  to 
have  been  borrowed  from  the  dvll  law,  and 
Mr.  Beach  says:  "Intervention  Is  the  generic 
designation  in  the  dvll  law  of  the  various 
technical  processes  by  which,  when  a  suit  is 
pending  between  two  parties,  a  third  party 
is  allowed  to  interpose  for  the  assertion  of 
some  collateral,  Implidt,  or  ulterior  right, 
adverse  to  that  of  either  or  both  of  the  oth- 
ers, or  to  defend  a  responsibility  Involved  in 
the  issue  of  the  controversy  •  •  ♦  No 
one,  even  in  equity,  is  entitled  to  be  made  a 
party  to  the  suit,  unless  he  has  an  interest  in 
its  object;  yet  it  is  the  common .  practice 
of  the  court  to  admit  strangers  to  the  liti- 
gation, claiming  an  Interest  in  its  subject- 
matter,  to  Intervene  in  their  own  behalf,  to 
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assert  their  title.  Ex  parte  Gray,  47  South. 
286,  288,  157  Ala.  358,  131  Am.  St.  Rep.  02 
(citing  1  Beach,  Modern  Eq.  Pr.  {  571). 

"Literally,  to  'intervene'  means,  as  the 
derivation  of  the  word  indicates  [inter, 
between,  venire,  come],  to  come  between. 
♦  ♦  ♦  When  the  term  is  used  In  reference 
to  legal  proceedings,  it  covers  the  right  of 
one  to  interpose  or  become  a  party  to  a  pro- 
ceeding already  instituted,  as  a  creditor  may 
intervene  in  a  foreclosure  suit  to  enforce  a 
lien  upon  property  or  some  right  in  connec- 
tion  therewith;  a  stockholder  may  some- 
times Intervene  in  a  suit  brought  by  a  corpo- 
i-ation;  the  government  is  sometimes  allow- 
ed to  intervene  In  suits  between  private  par- 
ties to  protect  a  public  interest,  and  whether 
we  look  to  the  English  ecclesiastical  law,  the 
civil  law,  from  which  the  Argentine  Law  is 
derived,  or  the  common  law,  the  meaning  is 
the  same."  The  word  *'intei,*vene,"  as  used  in 
the  Argentine  Treaty  of  1853  (10  Stat  1009), 
giving  to  consular  officers  the  right  to  **iu- 
tervene"  in  the  possession,  administration, 
and  Judicial  liquidation  of  the  estate  of  a 
deceased  fellow  countryman,  conformably 
with  the  laws  of  the  country,  for  the  benefit 
of  the  creditors  and  legal  heirs,  is  to  be  con- 
strued to  allow  such  officers  to  "intervene" 
in  an  administration  instituted  .otherwise 
than  by  them,  without  intending  to  take 
away  from  the  states  the  right  of  legal  ad- 
ministration provided  by  their  laws  upon  the 
estates  of  deceased  citizens  of  a  foreign 
country  and  to  commit  the  same  to  the  con- 
suls of  such  foreign  nation  to  the  exclusion 
of  those  entitled  to  administer  as  provided  by 
the  legal  laws  of  the  state  within  which  such 
foreigner  resides  and  leaves  property  at  the 
time  of  decease;  and  hence,  if  the  most  fav- 
ored nation  clause,  included  in  the  treaty 
with  Italy  In  1878,  carries  the  provisions  of 
the  Argentine  Ti'eaty  In  regard  to  adminis- 
tration by  consuls,  it  does  not  grant  the  Ital- 
ian consul  the  right  of  original  administra- 
tion upon  the  estate  of  a  deceased  Italian  to 
the  exclusion  of  that  authorized  by  local 
law.  Rocca  v.  Thompson,  32  Sup.  Ct.  207, 
223  U.  S.  317,  330,  56  U  Ed.  453  (citing  Black, 
Law  Diet.  p.  651).  . 

As  the  treaty  with  the  Argentine  Repub- 
lic of  July  27,  1853  (10  Stat.  1005),  giving  the 
Consul  General  or  consul  of  either  nation 
the  right  to  Intervene  in  the  administration 
and  judicial  liquidation  of  the  estate  of  a 
subject  of  his  nation  dying  in  the  other  na- 
tion, intestate,  relates  to  local  proceedings 
for  the  settlement  of  estates,  the  word  "in- 
tervene," used  therein,  should  be  given  the 
meaning  it  usually  has  in  that  connection, 
which,  in  proceedings  in  rem,  does  not  usu- 
ally include  the  right  to  take  the  propertj- 
from  the  custody  of  the  court  or  officer  upon 
whom  the  law  imposes  the  duty  of  adminis- 
tering and  distributing  It,  and  hence  the 
word  in  the  treaty  will  be  deemed  to  imply 
an  intention  to  give  a  right  to  the  consul  to 


appear  as  a  party  in  a  pending  administra- 
tion or  action  carried  on  by  another  person, 
and  not  a  right  to  institute  and  carry  on  the 
proceeding  itself,  especially  as  the  object  of 
the  treaty  to  allow  the  consul  to  represent 
the  subjects  of  his  country  \v'ho  are  inter- 
ested as  heirs  or  creditors  would  be  fully  met 
by  such  construction.  In  re  Ghio*s  Estate, 
108  Pac.  516,  524,  157  Cal.  552,  37  L.  R  A. 
(N.  S.)  552,  137  Am.  St.  Rep.  145. 

The  treaty  of  May  8,  1878  (20  Stat  732), 
between  the  United  States  and  Italy,  by  ar- 
ticle 17,  provides  that  the  respective  consuls 
shall  enjoy  in  both  countries  all  the  rights 
and  privileges  which  are  or  hereafter  may  be 
granted  to  the  officers  of  the  same  grade  of 
the  most  favored  nation.  The  treaty  of  July 
27.  1853  (10  Stat  1009),  between  the  Argen- 
tine Republic  and  the  United  States,  by  ar- 
ticle 9,  provides  that  if  any  citizen  of  either 
country  die  vrlthout  will  in  the  territory  of 
the  other,  the  consul  of  the  nation  to  which 
decedent  belongs  shall  have  the  right  to  in- 
tervene in  the  administration  of  decedent's 
estate  conformably  with  the  law,  for  the 
benefit  of  creditors,  etc.  Held,  that  the  Ital- 
ian consul  was  entitled  to  letters  of  adminis- 
tration upon  the  estate  of  an  Italian  subject 
killed  in  this  country,  as  against  a  creditor 
of  decedent  In  re  Scutella's  Estate,  129  N. 
Y.  Stapp.  20,  22,  145»  App.  Div.  156. 

INTEBVSNINa  CAUSE 

See  Independent  Intervening  Cause. 

An  •'intervening  cause"  is  one  which 
moves  from  sources  Independent  of  the  plain- 
tiff and  defendant.  The  phrase  is  probably 
not  capable  of  definition  in  tenns  which  will 
be  applicable  in  all  cases.  The  approved  doc- 
trine is  sufficiently  summarized  in  Harrison 
V.  Berkley  (S.  C.)  1  Strob.  525,  47  Am.  Dec. 
578,  where  It  is  said  that  the  natural  and 
proximate  consequences  of  a  wrongful  act 
are  all  those  which  are  not  controlled  by  the 
unforeseen  agency  of  a  moral  being  capable 
of  discretion  and  left  free  to  choose,  or  by 
some  unoounected  cause  of  greater  influence. 
Pishbum  v.  Burlington  &  N.  W.  R.  Co.,  103 
N.  W.  481,  485,  127  Iowa,  483. 

The  intervening  cause  which  will  relieve 
from  liability  for  injury  is  an  Independept 
cause  wliich  intervenes  between  the  original 
wrongful  act  and  the  injury,  and  produces 
a  result  which  otherwise  would  not  have 
happened.  City  of  Winona  v.  Botzet  169 
Fed,  321,  329,  94  O.  C.  A.  563,  23  L.  R.  A. 
(N.  S.)  204. 

INTERVENING  EQUITY 

An  "intervening  equity"  is  not  neces- 
sarily one  that  "comes  in  after  the  fraud  is 
discovered."  Where  a  receiver  of  a  mutual 
fire  insurance  company  sued  a  member  to 
recover  assessments,  a  fraud  perpetrated  by 
the  company  on  a  member  in  inducing  him  to 
become  such  cannot  be  set  up  as  against  the 
rights  of  bona  fide  creditors  and  later  mem- 
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bers  of  the  company  which  had  interyened 
after  the  date  when  defendant  became  a 
member  of  the  company.  Van  Dyke  v.  Bak- 
er, 63  Ati.  594,  595,  2U  Fa.  168. 

INTEBVENEH 

As  party,  see  Party. 

INTESTACY— INTESTATE 

The  word  "Intestacy,"  In  Code  Civ.  Proc. 
I  2660,  providing  that  administration  in  case 
of  'intestacy"  must  be  granted  to  the  rela- 
tives of  the  decedent  entitled  to  succeed  to 
his  personalty  in  the  order  enumerated,  when 
considered  in  connection  with  section  2662, 
providing  that  one  entitled  absolutely  or  con- 
tingently to  administration  on  the  estate  of 
an  intestate  may  present  a  written  petition 
praying  for  letters  of  administration,  etc.,  re- 
fers to  the  person  and  not  to  specific  prop- 
erty. In  re  Maccaffil,  107  N.  Y.  Supp.  1115, 
1118,  57  Misc.  Rep.  264. 

Testator  gave  his  residuary  estate  to  his 
mother,  directed  that  no  part  of  his. estate 
should  come  into  the  possession  of  a  sister 
or  her  descendants,  and  provided  that  on  the 
death  of  his  mother  'Intestate"  the  property 
should  go  to  a  third  person.  The  mother  de- 
vised real  estate  to  a  devisee,  who,  because 
of  onerous  conditions  imposed,  renounced  the 
gift  Held,  that  the  mother  died  "intestate" 
as  to  such  real  estate,  and  it  passed  to  the 
third  person;  the  word  "intestate"  not  be- 
ing limited  to  the  ordinary  meaning  of  one 
dying  without  making  a  will,  but  including 
the  death  of  the  mother  without  effectually 
disposing  of  the  property  devised  to  her. 
Bradford  v.  Leake,  187  S.  W.  96,  100,  124 
Tenn.  312,  Ann.  Gas.  1912D,  1140. 

INTESTATE  liAWS 

The  words  'Intestate  laws,"  as  used  in 
Tax  Law  (Consol.  Laws,  c.  60),  §  220,  subd.  1, 
refer  to  the  statutes  governing  the  descent 
and  distribution  of  a  decedent's  property.  In 
re  Green's  Estate,  124  N.  Y.  Supp.  868,  68 
Misc.  Rep.  1. 

"The  intestate  laws  of  this  state"  com- 
prise that  body  of  laws  /which  provide  and 
prescribe  the  devolution  of  estates  of  persons 
who  die  without  disposing  of  their  property 
by  last  will  or  testament.  One  who  dies 
intestate  dies  without  leaving  a  will  and 
without  disposing  of  his  property  and  estate 
by  will  or  testament  Kobny  v.  Dunbar,  121 
Pac.  544,  545,  21  Idaho,  258,  39  L.  R.  A.  (N. 
S.)  1107,  Ann.  Cas.  1913D,  492  (citing  4  Words 
and  Phrases,  3732). 

Laws  1905,  c.  368,  §  220,  subd.  1,  provides 
for  a  tax  upon  the  transfer  of  any  property 
or  interest  therein  when  the  transfer  is  by 
will  or  the  Intestate  laws  of  the  state,  from 
any  person  dying  seised  or  possessed  of  prop- 
erty; the  term  "Intestate  laws"  referring  to 
the  statutes  governing  the  descent  and  distrl- 
butiou  of  a  decedent's  property.    Real  Prop- 


erty Law  (Laws  1896,  c  547)  f  280,  in  force 
when  chapter  368  was  enacted,  provided  that 
the  article  (relating  to  descent)  did  not  af- 
fect tenancy  by  curtesy  or  dower.  Held, 
that  an  estate  by  curtesy,  not  being  derived 
from  the  wife's  estate  nor  acquired  by  in- 
heritance, is  not  taxable  under  section  220: 
there  being  no  "transfer"  thereof  within  the 
section.  In  re  Starbuck's  Estate,  122  N.  T. 
Supp.  584,  585,  137  App.  Div.  866. 

INTESTINES 

"While  all  of  the  numerous  internal  or- 
gans of  the  human  anatomy  having  their 
place  within  the  abdominal  cavity  have  each 
of  them  a  technical  name  by  which  they  are 
known  to  the  professional  man,  yet,  to  the 
layman  they  are  all  of  them  included  within 
the  one  general  comprehensive  term  of  intes- 
tines.' Webster,  In  the  last  edition  of  his  In- 
ternational Dictionary,  defines  the  word  'in- 
testine' as  meaning:  *On  the  inside,  within; 
Internal,  inward,  opposed  to  external;  de- 
pending upon  the  Internal  constitution  of  a 
body  or  entity ;  the  bowels;  entrails;  visce- 
ra'— thus  makidig  it  synonymous  with  the 
word  'viscera,'  which  is  defined  as  being  ap- 
plied to  the  organs  contained  in  the  al)domen. 
According  to  the  Century  Dictionary,  the 
term  'intestines'  is  used  in  biology  in  a  wid- 
er sense  to  include  the  whole  enteron,'and 
the  term  'enterou*  is  there  defined  as  mean- 
ing, in  anatomy,  'the  intestines,  alimentary 
canal,  including  its  annexes  and  appendag- 
es.' "  On  an  indictment  charging  that  de- 
fendant pulled  out  the  intestines  of  the  de- 
teased,  it  may  be  shown  that  the  great  omen- 
tum was  so  torn  out.  Hampton  v.  State,  39 
South.  421,  426,  50  Fla.  55. 

INTIMACY— INTIMATE 

A  statement  that  a  married  woman  was 
"too  intimate  with  the  hired  man,"  was  slan- 
derous per  se  if  the  word  "Intimate"  was 
used  in  a  defamatory  sense;  it  being  capable 
of  being  so  used.  Arnold  ▼.  Lutz,  120  N.  W. 
121,  141  Iowa,  596. 

INTIMATE  ACQUAINTANCE 

A  witness  who  has  known  accused  but  a 
short  time,  and  who  has  formed  only  a  casual 
acquaintance  with  him,  and  who  has  but  lim- 
ited opi5ortunity  to  observe  his  conduct,  Is  not 
an  "intimate  acquaintance  of  accused  within 
Rev.  Codes,  §  7887,  and  he  is  not  competent 
to  testify  to  the  mental  condition  of  accused, 
the  word  "intimate"  meaning  close  in  friend- 
ship or  acquaintance ;  familiar ;  confidential. 
State  V.  Leakey,  120  Pac.  234,  239,  44  Mont 
354. 

Where  persons  hav6  known  a  testatrix 
for  upwards  of  20  years,  and  were  on  terms 
of  social  intimacy  With  her,  and  had  seen 
and  conversed  with  her  immediately  before 
and  after  the  execution  of  the  will,  they  were 
'^intimate  acquaintances''   within  Code  Civ. 
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Proc.  I  1870,  pennlttlng  the  opinion  of  fin 
intimate  acquaintance  respecting:  the  mental 
sanity  of  a  person.  In  re  McKenna's  Estate, 
77  Pac.  461,  462,  143  Gal.  580. 

Under  Code  Civ.  Proc.  {  3146,  subd.  10, 
providing  that  the  opinion  of  "intimate  ac- 
quaintanceship*' respecting  the  mental  danlty 
of  a  person,  together  with  reasons  therefor, 
may  be  given,  the  question  whether  a  witness 
has  an  '^intimate  acquaintanceship"  with  or 
is  an  "acquaintance"  of  the  person  whose 
sanity  1b  In  issue,  Is  a  matter  of  discretion 
not  reviewable  except  in  a  clear  case  of 
abuse;  and  two  newspaper  reporters  whose 
only  acquaintance  with  defendant,  charged 
with  homldde,  consisted  of  their  conversa- 
tion with  him  for  a  half  hour  shortly  after 
the  homldde,  are  not  'Intimate  acquaint- 
ances," within  the  statute.  State  v.  Penna, 
90  Paa  787,  789,  35  Mont  535. 

To  be  an  "intimate  acquaintance,**  with- 
in Code  Civ.  Proc.  {  1870,  subd.  10,  making 
admissible  the  opinion  of  an  intimate  ac- 
quaintance, necessarily  requires  a  familiar- 
ity with  the  mental  temperament  of  the  per- 
son, the  soundness  of  whose  mind  is  in  ques- 
tion. In  re  Sudan's  Estate,  104  Pac  442, 
444,  156  Cal.  230. 

The  words  **intlmate  acquaintances,",  as 
used  in  Code  Civ.  Proc.  §  1870,  subd.  10,  au- 
thorizing the  intimate  acquaintances  of  a  per- 
son whose  mental  condition  Is  In  question  to 
testify  as  to  his  mental  sanity,  do  not  In- 
clude a  person  who  had  an  acquaintance  with 
the  testator  which  was  of  a  mere  casual 
character,  or  of  another  person  who  knew 
him  only  through  having  given  him  massage 
treatments  on  three  occasions.  Uuyck  v. 
Rennie^  90  Pac.  929,  930,  151  CaL  411. 

The  California  Code  makes  competent 
evidence  the  opinion  of  an  intimate  acquaint- 
ance as  to  the  sanity  of  a  person.  In  con- 
struing this  phrase  the  court  says:  "The 
phrase  'intimate  acquaintance*  cannot  include 
all  'acquaintances.'  Worcester,  under  the 
word  'acquaintance,'  has  the  following:  *  Ac- 
quaintance expresses  less  than  familiarity; 
familiarity  less  than  intimacy.  Acquaintance 
springs  from  occasional  Intercourse;  famil- 
iarity from  dally  Intercourse ;  intimacy  from 
unreserved  intercourse.  Acquaintance,  hav- 
ing some  knowledge;  familiarity,  from  long 
habit;  intimacy,  by  close  connection."* 
Carpenter  v.  Bailey,  29  Paa  1101»  1103,  94 
Cal.  406,  414. 

INTIMATION  OF  OPINION 

A  charge  that  the  state  contended  that 
defendant  was  seen  by  a  certain  witness  to 
take  and  carry  away  a  basket  containing  ar- 
ticles testified  about,  that  it  was  afterwards 
found  in  a  wagon  he  was  driving,  and  that 
this  was  the  only  possible  way  to  account  for 
the  theft,  so  particularized  and  argumenta- 
tlvely  enforced  on  the  jury  the  inference  of 


guilt  as  to  amount  to  an  intimation  of  opin- 
ion, within  Civ.  Code  1896,  §  4334,  declaring 
that  a  judge  shall  not  intimate  his  opinion  as 
to  the  guilt,  or  innocence  of  defendant,  and 
that  such  an  intimation  shall  be  reversible  er- 
ror. Johnson  ▼.  State,  58  8.  E.  684,  685, 2  Ga. 
App.  405. 

INTIMIDATE— INTIMIDATION 

See  With  Intent  to  Intimidate. 

"Intimidation,"  as  relates  to  law,  has  a 
definite  meaning,  and  consists  in  putting  a 
person  in  fear  in  some  way.  Pray  y.  Pray, 
65  South.  666,  667,  128  La.  1087. 

•Intimidation,"  in  the  Penal  Code  defini- 
tion of  robbery,  is  synonymous  with  the  '"put- 
ing  in  fear"  In  the  common-law  definition 
thereof.  Johnson  v.  State,  57  S.  B.  1056, 
1057, 1  Ga.  App.  729. 

What  amounts  to  coercion,  intimidation, 
or  threats  of  injury,  within  the  law  holding 
that  a  combination  to  injure  another  by 
threatening  injury  to  the  trade  of  those  who 
have  business  relations  with  him,  depends 
on  the  facts  of  each  particular  case;  but  in- 
timidation, within  the  law,  is  not  necessarily 
limited  to  threats  of  violence  to  person  or 
property,  and  combinations  between  persons 
to  do  injurious  acts  expressly  directed  to  an- 
other by  way  of  Intimidation  or  constraint, 
either  of  himself  or  persons  employed  or 
seeking  to  be  employed  by  him,  are  unlawful. 
Lohse  Patent  Door  Co.  v.  Fuelle,  114  S.  W. 
997, 1005,  215  Mo.  421,  22  L.  K.  A  (N.  S.)  607, 
128  Am.  St  Rep.  492. 

The  word  "intimidation"  denotes  two 
kinds  of  coercion:  <1)  A  threat  by  word  or 
act  of  an  individual,  or  by  a  combination  of 
persons  to  do  something  unlawful,  reasona- 
bly calculated  to  compel  the  person  threat- 
«ied  to  do  (Mr  not  to  do  something;  and  (2) 
request  or  persuasion  by  or  on  belialf  of  a 
combination  of  persons  to  do  or  not  to  do  some- 
thing, resulting  in  coercion  of  the  wUl  from 
the  mere  force  of  numbers.  In  the  first  case, 
the  nature  of  the  act,  and  the  coercion,  de- 
termine liability ;  in  the  second,  the  conspira- 
cy or  concerted  act  and  the  coercion  deter- 
mine it.  A.  threatens  B.  with  assault  unless 
he  quits  work,  and  thus  coerces  him.  A  num- 
ber of  men,  representing  themselves  and  a 
larger  number,  request  B.  to  quit  woris,  and 
by  force  of  numbers  coerce  him  to  do  so. 
Civil  liability  follows  in  both  cases:  In  the 
first,  from  the  nature  of  the  act  threatened; 
in  the  second,  from  the  coercion  by  force  of 
numbers.  In  this  case,  however,  it  is  unnec- 
essary to  go  to  the  extent  of  holding  thatw 
coercion  of  the  second  description  would  be 
a  violation  of  the  injunction,  as  I  find  that 
the  company's  workmen,  and  those  about  to 
become  workmen,  were  coerced  by  threats 
of  unlawful  acts.  A  simple  request  to  do 
or  not  to  do  a  thing  made  by  one  or  more  of 
a  body  of  strikers  under  circamstancea  cal- 
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cnlated  to  conrey  a  thTeatened  Intimidation 
with  a  design  to  hinder  or  obstruct  workmen 
Is  unlawful  intimidation  in  violation  of  an  in- 
junction against  the  use  of  such  means,  and 
not  less  obnoxious  than  the  use  of  physical 
force  for  the  same  purpose.  Allis-Chalmers 
Co.  V.  Iron  Holders*  Union  No.  125,  150  Fed. 
155,  173. 

^'Intimidation"  is  not  limited  to  threats 
of  violence  or  of  physical  injury  to  person 
or  property*  It  has  a  broader  signification, 
and  there  may  also  be  a  moral  intimidation* 
Patrolling  or  picketing  plaintiffs  premises 
in  furtherance  of  a  conspiracy  to  prevent 
workmen  from  entering  into  or  continue  in 
his  employment,  the  patrol  at  times  going 
further  than  simple  advice,  not  obtruded  be- 
yond the  point  where  the  other  person  was 
willing  to  listen,  which  patrol  was  used  in 
combination  with  social  pressure,  threats  of 
personal  injury,  or  unlawful  harm,  was  a 
means  of  intimidation.-  Vegelahn  v.  Guntner, 
44  N.  E.  1077,  1078,  167  Mass.  92,  98,  102, 
107,  35  L.  B.  A.  722,  57  Am.  St.  Rep.  443. 

'Ticketing"  has  been  condemned  by  ev- 
ery court  having  the  matter  under  considera- 
tion. It  is  a  pretense  for  ^'persuasion,"  but 
is  intended  for  "intimidation."  Gentlemen 
never  seek  to  compel  and  force  another  to 
listen  to  the  art  of  persuasion.  To  stop  an- 
other on  the  street,  get  in  his  road,  follow 
him  from  one  side  of  the  street  to  another, 
pursue  him  wherever  he  goes,  stand  in  front 
of  his  residence,  is  not  persuasion.  "Intimi- 
dation'* cannot  be  defined.  Neither  can  fraud 
be  defined.  But  every  persoi^  knows  whether 
his  acts  are  fraudulent,  and  he  knows  wheth- 
er his  acts  are  intimidating.  Union  Pac. 
R.  Co.  V.  Ruef ,  120  Fed.  119,  121. 

What  amounts  to  intimidation,  as  an  ele- 
ment of  a  restrainable  boycott,  depends  on 
the  facts  of  each  particular  case,  not  being 
limited  to  threats  of  violence,  but  extending 
to  a  combination  to  do  injurious  acts  to  an- 
other by  way  of  intimidation  or  constraint, 
either  of  himself  or  third  persons.  Baldwin 
y.  Escanaba  liquor  Dealers'  Ass'h,  130  N.  W. 
214,  216,  165  Mich.  98. 

INTO 

See  Entered  Into ;  Intruded  Into. 

*'  'Unto  a  JaU  or  building'  is  not  a  com- 
mon form  of  expression,  and  in  no  popular 
sense  has  it  ever  been  used  to  mean  to  con- 
vey *withln'  a  building.  Probably  no  case 
can  be  cited  where  that  word  has  ever  been 
construed  to  be  synonymous  with  or  to  mean 
Into.*  '*  People  v.  Klammer,  100  N.  W.  600, 
601,  137  Mich.  399. 

The  word  'into,"  as  used  in  Code  Pub. 
Gen.  Laws,  art.  54,  |  48,  giving  to  proprietors 
of  land  bordering  on  navigable  waters  the 
exclusive  right  to  make  improvements  into 
the  waters  in  front  of  their  respective  land, 
etc.,  is  a  term  inconsistent  with  entire  sepa- 


ration from  the  land.  Wharfs,  pierSy  and 
landings  are  examples  of  such  improvements. 
Western  Maryland  Tidewater  R.  Co.  v.  City  of 
Baltimore,  68  Atl.  6,  10,  106  Md.  561;  Hess 
V.  Mnir,  5  Atl.  540,  6  Atl.  673,  66  Md.  606. 

The  preposition  "into"  Indicates  en- 
trance, passing  from  the  outside  to  the  in- 
side, a  penetrating,  and  is  used  in  the  stat- 
ute authorizing  extension  of  public  aid  to 
railroads  in  its  ordinary  and  generally  ac- 
cepted meaning,  implying  that  the  line  of 
railroad  to  which  a  city  can  extend  aid  must 
be  a  line  entering  into  the  city,  and  must  of 
necessity,  therefore,  come  from  the  outside, 
and  must  either  pass  through  the  city  or  to 
a  point  in  the  dty.  A  railroad  whose  begin- 
ning and  termination  is  wholly  within  the 
corporate  limits  of  the  city  is  not  such  a  line 
of  railroad  as  the  statute  authorizes  a  city 
to  aid.  Water,  Light  &  Gas  Co.  v.  Hutchin- 
son Interurban  By.  Co.,  87  Pac.  888,  884,  74 
Kan.  661. 

An  assault  comniitted  on  the  gallery  of 
a  private  residence  Is  within  the  statute  mak- 
ing it  an  aggravated  assault,  where  the  party 
assaulting  goes  *'into''  a  private  residence. 
Herd  v.  State,  99  S.  W.  1119,  1120,  50  Tex. 
Cr.  B.  000. 

The  word  "into"  carries  the  notion  of 
entering,  and  in  connection  with  the  word 
'through**  in  a  contract  of  subscription  in 
aid  of  a  railroad,  conditioned  on  the  construc- 
tion and  operation  of  the  road  "through  or  In- 
to** a  certain  dty,  definitely  expresses  that  the 
road  is  intended  to  go  Inside  the  city  limits. 
St  Louis,  Memphis  &  S.  E.  R.  Co.  v.  Houck, 
97  S.  W.  963,  966.  120  Mo.  App.  634. 

As  to 

See  To. 

Am  throuffla. 
See  Through. 

INTO   COUBT 

See  Payment  Into  Court. 

The  words  "Into  court,*'  as  used  In  the 
Missouri  Constitution,  providing  that  private 
property  shall  not  be  taken  or  damaged  for 
public  use  without  just  compensation,  and, 
until  the  same  shall  be  paid  to  the  owner  or 
•*into  court**  for  the  owner,  the  property  shall 
not  be  disturbed  or  the  proprietary  rights  of 
the  owner  therein  vested,  means  in  the  con- 
demnation proceedings,  and  payment  in  an 
Interpleader  suit  was  not  a  payment  into 
court  for  the  benefit  of  the  owner  of  the 
property.  Holmes  v.  Kansas  City,  108  S.  W. 
9,  14,  209  Mo.  513,  123  Am.  St  Rep.  495. 

V.  S.  3921,  inflicting  a  penalty  if  a  per- 
son having  control  of  a  detached  engine  or 
engine  with  a  passenger  train  attached  runs 
it  into  or  through  a  passenger  depot  at  a 
speed  exceeding  four  miles  an  hour,  was  in- 
tended to  apply  only  to  passenger  depots 
covering  the  main  tracks  of  the  railroad  in- 
to and  through  which  trains  running  on  such 
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tracks  must  pass;  tbe  word  *into"  being 
used  in  tbe  sense  of  ''inside  of*  or  "within" 
and  "through/*  meaning  from  end  to  end  or 
from  side  to  side  of,  into  or  out  of  at  the 
opposite,  or  at  another  point  Blodgett  v. 
Central  Vermont  Ry.  Co.,  73  Atl.  590,  82  Vt 
2G9. 

One  who,  while  inside  of  an  occupied 
dwelling,  shoots  a  pistol  at  a  floor  thereof, 
is  guilty  of  shooting  "at*'  or  "into"  such 
dwelling,  within  the  meaning  of  the  act  ap- 
proved August  13,  1910  (Acts  1910,  p.  137). 
EngUsh  V.  State.  74  S.  E.  280,  10  Ga,  App. 
791  (ciling  1  Words  and  Phrases,  p.  596; 
Blackwell  v.  State,  17  S,  W.  1061,  30  Tex. 
App.  416). 

INTO  EFFECT 

See  Put  Into  Effect 

INTOXICANTS 

See  Intoxicating  Liquor. 

INTOXICATED— INTOXICATION 

See  State  of  Intoxication;  Under  the  In- 
fluence of  Liquor;  Which  Produces  In- 
toxication. 

By  reason  of  intoxication,  see  By  Rea- 
son Of. 

See,  also,  Drunkenness. 

To  Judge  that  a  man  is  "intoxicated"  by 
liquor  indicates  nothing  as  to  the  degree,  as 
that  expression  is  commonly  used.  It  may 
mean  much,  or  it  may  mean  very  little.  Bre- 
hony  V.  Pottsville  Union  Traction,  66  Atl. 
1006,  218  Pa.  123. 

The  word  "intoxicated"  In  an  indictment 
charging  a  violation  of  Acts  1908,  p.  284,  c 
189,  §  19,  providing  that  no  person  shall 
knowingly  sell  intoxicating  liquor  to  any  in- 
toxicated person,  means  a  materially  changed 
condition  produced  by  the  immoderate  or  ex- 
cessive use  of  intoxicants,  as  contrasted  with 
normal  condition  and  conduct.  O'Donnell  v. 
Commonwealth,  62  S.  B.  373,  374,  108  Va. 
882. 

When,  in  a  homicide  case,  the  court  di- 
rected the  attention  of  the  jury  to  the  ques- 
tion whether  defendant  was  under  tbe  in* 
flHence  of  intoxicating  liquors,  he  sufilciently 
defined  "intoxication"  for  all  practical  pur- 
poses, and  the  jury  oould  not  have  misun- 
derstood In  their  practical  knowledge  of  hu- 
man affairs  what  was  meant,  and  the  court, 
having  told  the  Jury  to  consider  evidence  that 
defendant  was  intoxicated  in  determining 
whether  he  was  so  far  under  the  Influence  of 
Intoxicating  liquor  as  to  deprive  him  of  the 
power  to  deliberate  and  form  a  guilty  intent, 
did  not  err  in  refusing  an  instruction  spe- 
cifically defining  the  term  "intoxication." 
State  V.  Pell.  119  N.  W.  154,  158,  140  Iowa, 
655. 

"Intoxication"  excusing  a  criminal  act 
must  be  such  as  to  render  the  accused  in- 
capable of  forming  the  felonious  Intent  which 


is  a  necessary  element  of  the  crime.    Collins 
V.  State,  92  N.  W.  266,  268,  115  Wis.  596. 

"Intoxication"  within  Code  1899,  c.  32,  | 
16  [Code  1906,  |  928]  punishing  sales  of  liq- 
uors to  intoxicated  persons  is  such  a  mental 
condition  due  to  the  use  of  liquor  as  attracts 
the  observation  of  others  or  gives  them  rea- 
son to  believe  the  person  is  intoxicated  and 
testimony  of  a  by-stander  as  to  such  a  state 
will  sustain  a  finding  on  the  question  of  in- 
toxication. State  V.  Nethken,  55  S.  E.  742. 
743,  60  W.  Va.  673. 

The  word  "intoxication,"  as  used  in  Acts 
33d  Gen.  Assem.  Iowa,  c.  78,  §§  1,  6,  providing 
that  any  mayor  shall  be  removed  from  oflBce 
upon  charges  made  in  writing,  and  hearing, 
for  intoxication,  or  upon  conviction  of  being 
intoxicated,  refers  to  one's  private  habits  as 
well  as  his  ofilcial  duties.  A  contention  that 
the  word  means  intoxication  In  office,  and 
that  it  can  have  no  reference  to  one's  private 
habits,  or,  in  other  words,  that  private  mis- 
conduct cannot  be  made  the  ground  of  re- 
moval as  distinguished  from  otilcial  conduct, 
is  purely  theoretical  and  not  practical.  It 
cannot  be  argued,  of  course,  that  an  ofl9ciaI 
could  be  privately  intoxicated  and  ofllclally 
sober,  and  the  most  that  can  be  claimed  la 
that  an  ofilcial  might  be  intoxicated  at  a 
time  and  place  and  under  circumstances 
when  no  official  duties  devolved  upon  him, 
and  in  that  sense  his  private  misconduct 
would  not  actively  interfere  with  the  per- 
formance of  his  official  duties.  State  v.  Hen- 
derson, 124  N.  W.  767,  769,  145  Iowa,  657, 
Ann.  Cas.  1912A,  1286. 

"Intoxication"  affects  different  men  in 
different  ways.  In  some  it  quickens  the  in- 
tellectual faculties  and  sharpens  the  physical 
senses,  and  in  others  the  intellectual  faculties 
are  for  a  time  destroyed  and  the  physical 
senses  blunted.  The  effects  of  intoxicating 
liquors  depend  on  the  character  of  the  man 
and  the  nature  of  the  liquor.  It  cannot  be 
said,  however,  that  drunkenness  never  places 
the  person  intoxicated  beyond  the  protection 
of  the  law,  nor  gives  another  the  right  to  in- 
jure orklU  him.  Texarkana  &  Ft  S.  Ry.  Co. 
V.  Frugla,  95  S.  W.  563,  565,  43  Tex.  av. 
App.   48. 

The  word  "intoxication"  is  comprehen- 
sive enough  to  include  partial  as  well  as  to- 
tal intoxication,  and  therefore  where,  in  an 
action  for  injuries  to  plaintiff  while  walking 
on  a  railroad  track,  he  testified  that  he  was 
perfectly  sober,  and  the  engineer  of  the  train 
that  struck  him  also  testified  that  he  looked 
like  a  solier  man — the  court  having  charged 
that  if  plaintiff  went  on  the  track,  and  failed 
to  exercise  ordinary  care  for  his  own  safety, 
or  if  he  was  intoxicated,  and  any  one  of  such 
acts  contributed  to  his  injury,  he  could  not 
recover — it  was  not  error  to  refuse  to  charge 
that  if  -plaintiff  entered  on  and  remained  on 
the  track  "in  a  state  of  partial  or  total  in< 
toxication"  he  could  not  recover.    Interna* 
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tlonal  &  G.  N.  Ry.  Co.  v.  Davis  (Tex.)  84  S. 
W.  660,  670. 

Drugs 

Intoxicatioii  from  the  Toluntary  use  of 
any  drug,  taken  to  gratify  the  appetite,  Is 
consid.%red  iu  law  the  same  as  intoxication 
from  the  voluntary  use  of  liquor.  Common- 
wealth V.  Detweller,  78  Atl.  271,  272,  229  Pa. 
804. 

Prnnkennem  or  inebriety 

Though  one  may  be  said  to  be  under  the 
Influence  of  liquor,  he  is  not  necessarily  in- 
toxicated, this  being  far  short  of  ''intoxica- 
tion" which  is  the  synonym  of  **inebriety" 
and  "drunkenness"  ;  the  word  **intoxlcated" 
being  synonymous  with  "drunk,"  and  "drunk" 
b^ng  defined  in  the  Standard  Dictionary  as 
to  have  lost  the  normal  control  of  one's  bod- 
ily and  mental  faculties.  Freeburg  v.  State, 
138  N.  W.  143,  144, '92  Neb.  346,  Ann.  Cas. 
1913E,  1101  (citing  4  Words  and  Phrases,  pp. 
3734,  3735). 

"Intoxication"  is  a  synonym  of  "inebrie- 
ty" or  "drunkenness,"  implying  or  evidenced 
by  undue*  and  abnormal  excitation  of  the  pas- 
sions or  the  impairment  of  feelings,  or  an  Im- 
pairment of  the  capacity  to  think  and  act 
correctly  and  effectually.  A  man  is  intoxicat- 
ed whenever  be  is  so  much  under  the  in- 
fluence of  spirituous  or  intoxicating  liquor 
that  it  so  affects  his  acts  or  conduct  or  move- 
ment that  the  public  or  parties  coming  in 
contact  with  him  can  readily  see  and  know 
that  It  is  affecting  him  in  that  respect 
O'Oonnell  v.  State,  62  vS.  B.  1007,  1008,  5  Ga. 
App.  234  (citing  4  Words  and  Phrases,  pp. 
3734-3736). 

The  words  "intoxicated"  and  "drunk" 
mean  under  the  influence  of  intoxicating  liq- 
uor to  such  an  extent  as  to  lose  the  normal 
control  to  one's  bodily  and  mental  faculties, 
and,  commonly,  to  evince  a  disposition  to 
violence.  Hughes  v.  State  ex  rel.  Sutton,  98 
N.  E.  839,  841,  50  Ind.  App.  617. 

To  prevent  the  intoxication  of  a  pas- 
senger resulting  in  injuries  from  being  con- 
tributory negUgence  barring  recovery,  the  in- 
toxication must  have  rendered  the  passenger 
mentally  or  physically  incapable  of  protecting 
himself  from  danger  or  of  appreciating  his 
danger,  which  condition  must  be  known  to 
the  carrier's  agent  whose  negligence  is  alleg- 
ed to  have  caused  the  injury ;  so  that,  in  an 
action  for  decedent's  death  by  falling  from 
the  platform  where  he  went  when  intoxicat- 
ed, alleged  to  have  been  caused  by  the  rail- 
road company's  negligence  in  permitting  him 
to  go  onto  the  platform  in  such  condition, 
it  was  error  to  instruct  that  the  jury  should 
find  for  plaintiff  if  decedent  was  "drunk," 
and  defendant's  servants,  knowing  his  con- 
dition, knowingly  suffered  him  to  go  out  upon 
the  platform  while  the  train  was  running  at 
such  a  speed  as  to  make  it  dangerous  for  him, 
being  "drunk"  to  stand  on  the  platform,  the 


word  "drunk"  being  synonymous  with  "in- 
toxicated," and  indicating  varying  degrees  of 
Intoxication.  Paris  &  G.  N.  R.  Co.  v.  Robin-* 
son,  140  S.  W.  434,  435,  104  Tex.  482  (quot- 
ing 3  Words  and  Phrases,  p.  2208). 

An  instruction,  in  an  action  against  a 
railroad  company  for  wrongfully  ejecting  a 
passenger  for  alleged  dnmkenness,  that  for 
.one  to  be  in  an  "intoxicated  condition"  he 
must  be  under  the  influence  of  intoxicating 
liquors  to  such  an  extent  as  to  have  lost  the 
normal  control  of  his  faculties,  and  show  a 
disposition  to  violence,  quarrelsomeness,  and 
bestiality,  was  erroneous,  since  one  may  be 
intoxicated  without  being  violent  or  quarrel- 
some, and  a  man  may  be  said  to  be  "drunk" 
whenever  he  is  under  the  influence  of  in- 
toxicating liquors  so  as  to  affect  his  acts  or 
conduct,  so  that  persons  coming  in  contact 
with  him  could  readily  know  that  the  intox- 
icants had  affected  him  in  that  respect.  St. 
Louis,  I.  M.  &  S.  Ry.  Co.  v.  Waters  (Ark.) 
152  S.  W.  137,  139. 

In  an  action  on  a  fraternal  beneflt  certifl- 
cate,  evidence  held  to  support  a  finding  that  a 
negative  answer  to  the  questions  asked  the 
member  in  his  application,  "Have  you  ever 
been  addicted  to  excessive  or  intemperate  use 
of  any  liquors?"  "If  Intoxicated  during  the 
last  year,  how  many  times?"  was  true ;  the 
word  "intoxication"  having  a  very  broad 
meaning,  and  a  different  meaning  to  different 
persons,  and  being  defined  as  a  state  of  be- 
ing drunk ;  inebriety;  drunkenness.  Nation- 
al Council  of  Knights  and  Ladies  of  Security 
V.  Wilson,  143  S.  W.  1000,  1002,  147  Ky.  293. 

"Intoxication"  is  of  varying  degrees.  A 
person  so  under  the  influence  of  liquor  as  not 
to  be  entirely  at  himself  is  intoxicated,  yet 
he  may  not  betray  It  by  either  movement  or 
word,  and  his  condition  may  not  be  discerni- 
ble by  his  intimate  friends.  It  would  hardly 
be  contended  that  as  to  such  a  person  the 
carrier  must  resort  to  other  than  the  ordi- 
nary means  for  his  safety.  Again,  a  person 
may  be  "staggering  drunk,"  and  yet  be  capa- 
ble of  transacting  with  intelligence  impor- 
tant business,  and  with  great  foresight  pro- 
viding under  given  circumstances  for  his  own 
safety  and  comfort.  In  the  abse^ce  of  knowl- 
edge on  the  part  of  the  carrier  that  he  was 
in  or  about  to  get  in  the  place  of  danger, 
it  could  not  with  reason  be  insisted  that 
the  carrier,  in  the  exercise  of  the  high  de- 
gree of  care  it  owed  to  such  a  person  as  a 
passenger,  should  provide  a  guard  for  him  or 
resort  to  other  extraordinary  means  to  in- 
sure his  safety.  Paris  &  G.  N.  Ry.  Co.  v. 
Robinson,  114  S.  W.  658,  661,  53  Tex.  Civ. 
App.  12, 

In  an  action  on  a  mutual  beneflt  insur- 
ance policy,  the  insurer  set  up,  as  a'  breach 
of  warranty,  the  falsity  of  insured's  state- 
ment in  his  application  that  he  had  never 
been  intoxicated.  Upon  defendant's  request, 
the  court  defined  "intoxication"  as  the  con- 
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dltion  of  a  man  whose  physical  and  mental 
powers  are  affected  by  the  use  of  intoxicat- 
ing liquors.  The  court  also  charged  the  Jury 
that  the  term  "intoxicated''  was  defined  as 
**inebriated,"  "made  drunk,"  "excited  to  fren- 
zy," and  that  "it  is  a  pretty  strong  defini- 
tion when  you  get  it  right  down  to  the  in- 
toxication." Held  that  the  latter  definition 
of  intoxicated  was  erroneous  and  prejudicial 
to  defendant.  Gall  v.  Sovereign  Camp  of 
Woodmen  of  the  World,  132  N.  W.  468,  469, 
166  Mich.  690. 

"A  man  b^fcomes  'intoxicated' — ^that  is, 
drunk — when  he  passes  under  the  influence 
of  alcoholic  liquor.  And  there  are  degrees  of 
Intoxication'  varying  all  the  way  from  slight 
stimulation  to  complete  coma.  It  is  only  at 
some  point  along  the  line  between  the  two 
extremes  that  the  loss  of  control  of  the  men- 
tal faculties  occurs.  It  follows  that  a  de- 
fuse to  a  crime  involving  intention  cannot 
be  established  by  merely  showing  that  the 
perpetrator  was  at  the  time  intoxicated ;  he 
must  go  farther  and  make  it  appear  that  his 
*  intoxication  had  progressed  so  far  as  to  rob 
.^  him  of  his  mental  faculties,  and  hence  that 
\  he  was  no  longer  capable  of  forming  an  in- 
V  tent  or  purpose.  Stated  in  another  way,  a 
man  may  b^  drunk,  but  his  responsibility  for 
crime  continues  while  he  retains  control  of 
his  mental  faculties  sufficient  to  appreciate 
what  he  is  doing."  State  v.  Yates,  109  N. 
W.  1005,  1006,  132  Iowa,  476. 

nrroxiOATiKO  bitters 

"Intoxicating  bitters"  include  those  bit- 
ters, beverages,  or  decoctions  in  which  the 
distinctive  character  and  effect  of  intoxicat- 
ing liquors  are  present,  so  that  it  may  be 
used  as  a  beverage,  notwithstanding  the  oth- 
er ingre'dients  it  may  contain ;  and  if  it  can 
be  used  as  a  beverage,  though  the  other  in- 
gredients are  medicinal  and  predominate, 
and  alcohol  is  used  to  preserve  these  medic- 
inal ingredients  and  serve  as  a  vehicle  there- 
for, then  it  may  or  may  not  .be  included,  de- 
pending on  the  evidence  in  each  particular 
case — it  being  without  the  province  of  any 
court  to  declare  as  a  matter  of  law  that  a 
particular  bitters  or  beverage  is  or  is  not 
intoxicating,  unless  the  statute  or  law  so  de- 
clares, or  it  be  one  the  effect  of  which  every 
one  is  presumed  to  know.  Marks  v.  State,  48 
South.  864,  868, 159  Ala.  71,  133  Am.  St  Rep. 
20. 

nrroxiCATiKG  IiIqitor 

Keeper  of,  see  Keeper. 

Other  intoxicating  liquors,  see  Other. 

Place  where  liquors  are  sold  as  disor- 
derly house,  see  Disorderly  House. 

Sale  of;  see  Sale;   Sell. 

Sale  of  as  privilege  of  dtieen,  see  Privi- 
leges and  Immunities. 

The  Legislature  cannot  pass  an  act  de- 
fining "intoxicating  liquors"  as  used  in  the 


Constitution.     Keller  v.  State  (Tex.)   87  S. 
W.  669,  675.  1  L.  R.  A.  (N.  S.)  489. 

An  '^intoxicating  liquor"  is  one  which, 
when  taken  in  such  reasonable  quantities  as 
the  human  stomacn  will  hold,  will  make 
drunk.  James  v.  State,  91  8.  W.  227,  49  Tex. 
Cr.  R.  334. 

The  words  "intoxicating  liquors,"  as  used 
in  the  Constitution,  mean  liquors  which  will 
intoxicate,  and  which  are  commonly  used  as 
beverages  for  sneh  purpose,  and  all  mixtures 
or  substitutes  for  such  liquors  used  as  a 
beverage  that  possess  intoxicating  qualities. 
Markinson  v.  State,  101  Pac.  353,  354,  2  Okl. 
Or.  323. 

The  act  of  1902  does  not  exclude  Arom 
the  term  "intoxicating  liquor"  fluid  extracts 
and  toilet  articles,  of  which  alcohol  is  the 
solvent  principle.  State  v.  Erinski,  62  Atl. 
87,  88.  78  Vt.  162. 

Toilet  and  culinary  preparations  recog- 
nized as  such  by  standard  authority,  and  not 
reasonably  capable  of  use  as  intoxicating 
beverages,  e.  g.,  tincture  of  gentian,  pare- 
goric, bay  rum,  cologne,  essence  of  lemon, 
wood  alcohol,  are  not  ordinarily  to  be  re- 
garded as  being  within  the  meaning  of  the 
expression  "intoxicating  liquors,"  though 
such  articles  are  liquid,  contain  alcohol,  and 
may  produce  intoxication.  Mason  v.  State, 
58  S.  B.  139,  140,  1  Ga.  App.  534. 

Alcohol 

In  a  prosecution  for  violating  a  local  <^ 
tion  law,  an  instruction  that  alcohol  was 
per  se  an  Intoxicant,  and  when  sold  as  a 
concoction  or  as  a  beverage  or  alone  in  any 
quantity  would  constitute  a  violation  of  the 
law,  was  erroneous  as  a  definition  of  intoxi- 
cating liquor,  which  Is  a  liquor  intended  for 
use  as  a  beverage,  or  capable  of  being  so 
used,  which  contains  alcohol  in  such  a  pro- 
portion that  it  will  produce  intoxication  when 
taken  in  such  quantities  as  may  practically 
be  drunk.  Walker  v.  State  (Tex.)  98  S.  W. 
265. 

Under  Local  Option  Act  (Laws  1909,  p. 
14)  I  15,  providing  that  the  act  shall  not  be 
construed  to  prohibit  the  sale  in  a  prohibi- 
tion district  of  pure  alcohol  for  medicinal, 
mechanical,  manufacturing,  or  scientific  pur- 
poses, provided  that  it  shall  not  be  sold,  ex- 
cept upon  a  written  application  therefor,  and 
providing  that  intoxicating  ifquors  shall  nev- 
er be  sold  in  prohibition  districts  as  medicine, 
except  upon  the  written  prescription  of  a 
duly  licensed  physician,  a  sale  in  prohibition 
districts  of  pure  alcohol  for  medicinal,  me- 
chanical, manujfacturing,  or  scientific  pur- 
poses, or  wines  for  sacramental  purposes, 
may  be  legally  made  upon  the  written  appli- 
cation of  the  purchaser,  and  pure  alcohol 
may  be  sold  for  medicinal  purposes  without 
the  prescription  of  a  duly  licensed  physician. 
The  provision  of  Local  Option  Act  (Laws 
1909,  p.  14)  {  15,  requiring  a  physician's  pre- 
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Bcrlptlon  before  a  legal  sale  ean  be  made  of 
intoxicating  liquors,  applies  only  to  intoxicat- 
ing liquors  used  as  a  beverage,  and  not  to 
pure  alcohol.  Local  Option  Act  (Laws  1909, 
p.  14)  f  15,  makes  It  a  misdemeanor  to  sell 
pure  alcohol,  except  on  written  application 
prescribed  by  the  act.  and  also  makes  it  a 
misdemeanor  to  sell  tntoxicating  liquors  that 
are  used  as  a  beverage,  except  on  the  pre- 
scription of  a  duly  licensed  physician.  State 
V.  Osmers,  120  Pac.  165,  106,  21  Idaho,  IS. 

Alcohol  is  Judicially  recognized  as  a  spir- 
ituous and  intoxicating  liquor.  Cureton  y. 
State,  70  S.  K  832,  333,  135  Ga.  660. 

Alcohol  of  188  proof,  expressly  excepted 
from  Acts  1909,  c.  10,  which  prohibits  the 
manufacture  in  this  state,  for  purposes  of 
sale,  of  any  Intoxicating  liquor,  including  all 
vinous,  spirituous,  or  malt  liquors,  is  an  "in- 
toxicating liquor "  Motlow  v.  State  (Tenn.) 
145  S.  W.  177,  181. 

Am  alooltolio  beTevasa 

The  words  "intoxicating  liquor,*'  as  used 
in  the  title  of  the  local  option  law,  are  broad 
enough  to  cover  beverages  .dealt  with  there- 
in which  do  not  contain  a  sufficient  percent- 
age of  alcohol  to  intoxicate  those  who  drink 
the  same,  and  hence  such  law  is  not  violative 
of  Const  art.  4,  §  28,  in  that  it  deals  with 
matters  not  expressed  in  its  title.  State  v^ 
Hanson,  137  S.  W.  968,  969,  234  Mo.  583. 

The  words  'intoxicating  liquor,"  as  used 
in  the  local  option  law,  embrace  every  kind 
of  beverage  which  contains  any  i)ercentage 
whatever  of  alcohol.  State  v.  Burk,  137  S. 
W,  969,  971,  234  Mo.  574. 

Rev.  Codes  1^99,  §  7598,  defining  intox- 
icating liquors,  includes  liquors  that  will  pro- 
duce intoxication,  and  it  is  error  to  instruct, 
on  trial  for  keeping  a  liquor  nuisance,  that 
any  liquors  which  contain  any  percentage  of 
alcohol,  if  sold  as  a  beverage,  are  intoxicat- 
ing liquors  under  the  law.  State  v.  Virgo, 
103  N.  W.  610,  611,  14  N.  D.  293. 

Under  Rev.  St  1899,  |  3016,  defining  in- 
toxicating liquor  as  any  composition  of  which 
spirituous  liquor  is  a  part,  and  the  local  op- 
tion law  adding  the  phrase  "or  beverage  con- 
taining alcohol  in  any  quantity,"  "intoxicat- 
ing liquor,"  within  the  dramshop  act  and  the 
local  option  law,  means  any  liquid  containing 
alcohol  in  any  quantity  which  is  capable  of 
being  used  as  a  beverage,  and,  on  a  trial  for 
violating  the  local  option  law,  the  issues  are 
whether  or  not  the  liquid  sold  contained  al- 
cohol and  was  of  such  a  character  that  it 
could  be  used  as  a  beverage,  or  whether  it 
contained  alcohol  and  was  sold  as  a  bever- 
age. State  V.  WiUs,  136  S.  W.  25.  27,  154 
Mo.  App.  -605. 

Any  liquor  containing  alcohol  which  is 
based  on  such  other  ingredients,  or,  by  rea- 
son of  the  absence  of  certain  ingredients,  so 
that  it  may  be  drunk  by  an  ordinary  person 


as  a  beverage,  and  in  such  quantities  as  to 
produce  intoxication,  is  "intoxicating  liq- 
uor." Heintz  v.  Le  Page,  62  Atl.  605,  606, 
100  Me.  542. 

Under  Code,  S  2382,  declaring  that  the 
term  "intoxicating  liquor"  shall  be  construed 
to  mean  alcohol  and  all  intoxicating  liquors 
whatever,  evidence  is  not  admissible,  on  a 
prosecution  for  keeping  a  liquor  nuisance, 
that  a  liquor  sold  as  a  beverage  containing 
from  1  to  2  per  cent  of  alcohol  is  not  intoxi- 
cating. State  V.  Colvin,  103  N.  W.  968,  127 
Iowa,  632. 

Laws  1909,  p.  277,  c.  187,  defining  intoxi- 
cating liquors  to  Include  any  kind  of  bev- 
erage whatsoever,  which  retaining  the  al- 
coholic principle  or  other  intoxicating  quali- 
ties as  a  distinctive  force,  may  be  used  as  a 
beverage  and  become  a  substitute  for  the 
ordinary  intoxicating  drinks,  is  intended  to 
describe  a  beverage  which  contains  alcohol  or 
other  drug  having  an  intoxicating  quality  in 
a  quantity  reasonably  appreciable,  and  in 
which  such  drug  has  not  by  chemical  com- 
bination with  others  lost  its  Intoxicating 
principle,  which  liquor  according  to  ordinary 
experience  will  be  resorted  to  by  those  ac- 
customed to  use  intoxicating*  liquors  as  a 
beverage  on  Inability  to  procure  the  ordinary 
intoxicating  drinks  in  the  usual  way.  In 
such  Uquor  alcohol  or  other  drug  of  kindred 
quality  preserving  its  native  characteristics 
must  be  present,  but  not  necessarily  in  such 
quantity  as  to  produce  intoxication.  State 
V.  Fargo  Bottling  Works  Co.,  124  N.  W.  387, 
389,  19  N.  D.  396,  26  L.  R.  A.  (N.  S.)  872. 

An  intoxicating  liquor  is  any  liquor  con- 
taining alcohol,  which  can  be  drunk  as  a 
beverage  in  such  quantity  as  to  produce  in- 
toxication. Ex  parte  Townsend  (Tex.)  144  S. 
W.  628,  632. 

The  term  'intoxicating  liquor,"  as  used 
in  the  local  option  law  (Laws  1887,  p.  179), 
embraces  any  beverage  containing  alcohol 
in  any  quantity  whatever ;  it  not  being  neces- 
sary that  the  beverage  contain  any  particular 
per  cent,  of  alcohol  to  make  it  an  intoxicat- 
ing liquor  within  the  act  State  v,  Burk, 
131  S.  W.  883,  885,  151  Mo.  App.  188. 

Intoxicating  liquor,  as  used  in  the  local 
option  law,  is  a  liquor  intended  for  use  as 
a  beverage,  or  capable  of  being  so  used, 
which  contains  alcohol,  obtained  by  fermen- 
tation or  by  distillation,  in  such  proportion 
that  it  will  produce  intoxication,  when  tak- 
en in  such  quantities  as  may  practically  be 
drunk.  Sandoloski  v.  State  (Tex.)  143  S.  W. 
151,  153, 

An  instruction  that  the  law  does  not  rec- 
ognize any  degree  in  intoxication,  and  any 
alcoholic  liquor  which  will  produce  'intoxi- 
cation in  any  degree  in  the  law  would  be 
"intoxicating  liquor,"  was  incorrect;  an  **ln- 
toxlcant"  being  any  liquor  intended  for  use 
as  a  beverage,  or  capable  of  being  so  used, 
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which  contains  alcohol*  obtained  either  by 
fermentation  or  by  the  additlonicl  process  of 
distillation,  in  such  a  proportion  that  it  will 
produce  intoxication  when  taken  in  such 
quantities  as  may  practically  be  drunk. 
Murray  v.  State,  120  S.  W.  437,  56  Tex.  Cr. 
App.  438. 

It  cannot  be  said,  as  a  matter  of  law, 
that  liquor  which  contains  3  per  cent  or 
more  of  alcohol  is  "intoxicating."  State  ▼. 
Piche,  66  Aa  1052, 1053,  98  Me.  348. 

"Intoxicating  liquor"  is  defined  to  be 
"any  liquor  intended  for  use  as  a  beverage 
or  capable  of  being  so  used«  which  contains 
alcohol,  either  obtained  by  fermentation  or 
by  the  additional  process  of  distillation,  in 
such  a  proportion  that  it  will  produce  in- 
toxication when  taken  in  such  quantities  as 
may  be  practically  drunk  as  an  intoxicant." 
In  a  prosecution  for  violating  the  local  op- 
tion law,  a  requested  charge  to  acquit  de- 
fendant if  the  beverage  sold  was  not  intoxi- 
cating liquor  if  drunk  in  reasonable  quanti- 
ties was  incorrect,  what  is  a  reasonable 
quantity  being  left  undefined,  and  the  ex- 
pression "reasonable  quantities"  not  being 
equivalent  to  such  quantities  as  may  prac- 
tically be  drunk.  Murry  v.  State,  79  S.  W. 
568,  569,  46  Tex.  Gr.  B.  128  (quoting  Decker 
V.  State,  44  S.  W.  845,  39  Tex.  Cr.  B,  20). 

"Intoxicating  liquor"  is  a  liquor  intend- 
ed for  a  beverage,  or  capable  of  being  so 
used,  which  contains  alcohol,  either  obtained 
by  fermentation  or  by  distillation,  in  such  a 
proportion  that  it  will  produce  Intoxication 
when  taken  In  such  quantities  as  may  prac- 
tically be  drunk.  Mason  v.  State,  119  S.  W. 
852,  853.  56  Tex.  Cr.  H.  201 ;  Murray  v.  Same, 
120  S.  W.  438,  56  Tex.  Cr.  App.  420 ;  Arbuth- 
not  V.  Same,  120  S.  W.  478,  56  Tex.  Cr.  B. 
517 ;  Miison  v.  State,  58  S.  E.  139,  1  Ga.  App. 
534. 

Vnder  Laws  l.SOl,  p.  128,  §  26,  now  Kov. 
St.  1899,  §  301G  (Ann.  St.  11)00,  p.  1728),  de- 
fining tho  term  "intoxicating  liquors"  to  mean 
ferinouted,  vinous,  and  pplrituoiis  llciuors,  or 
any  composition  of  which  fcrnientod,  vi- 
nous, or  spirituous  liquors  is  a  part,  a  bever- 
age containing  alcohol  in  any  quantity  is  an 
intoxicating  liquor,  without  regard  to  the 
quantity  of  alcohol  present.  State  v.  Gam- 
ma, 129  S.  W.  734,  738,  149  Mo.  App.  694. 

Ale  and  porter 

Torter  and  ale  are  taken  to  be  "intoxi- 
cating liquors."  State  v.  Barr,  77  Atl.  914, 
915,  84  Vt  38. 

Beer  and  near  beer 

The  courts  will  take  Judicial  knowledge 
that  beer  is  an  intoxicating  liquor.  Moreno 
V.  State,  143  S.  W.  150,  158,  64  Tex.  Cr.  600; 
Lambie  v.  State,  44  South,  51,  53,  151  Ala. 
86 ;  State  ex  rel.  Lyon  v.  City  Club,  65  S.  E. 
730,  731,  83  S.  C.  509;  State  v.  MitcheU,  114 
S.  W.  1113,  134  Mo.  App.  540 ;  Vines  v.  State, 
116  Pac.  1013,  1016,  19  Wyo.  255. 


Beer  is  not  necessarily  "intoxicating  liq- 
uor," and  an  information  for  selling  intoxi- 
cating liquor  is  not  sustained  by  the  mere 
proof  of  a  sale  of  two  bottles  of  beer,  with- 
out proof  that  the  beer  was  intoxicating. 
SulUvan  v.  State,  87  S.  W.  150,  151,  48  Tex. 
Cr.  R.  201. 

To  constitute  a  violation  of  the  local 
option  law  <Rev.  St.  1895,  p.  667),  the  liquor 
sold  must  have  been  "intoxicating  liquor," 
and  proof  of  a  sale  of  beer  is  not  sullicient  in 
the  absence  of  a  showing  that  it  was  intoxi- 
cating.   Harris  v.  State  (Tex.)  86  S.  W.  763. 

"The  word  'beer,'  without  restriction  or 
qualification,  denotes  an  intoxicating  malt 
liquor,  and  is  \^ithln  the  meaning  of  the 
words  'intoxicating  liquor*  as  used  through- 
out the  statute."  Feddem  v.  State,  113  N. 
W.  127,  129,  79  Xeb.  651. 

A  charge  of  unlawfully  selling  *'intoxi- 
catlng  liquors"  is  sustained  by  proof  that  the 
liquor  sold  was  beer,  without  any  further 
description  or  testimony  that  it  was  intoxi- 
cating. State  V.  Carmody,  91  Pac.  446,  447. 
448,  50  Or.  1,  12  L.  R.  A.  (N.  S.)  82a 

When  the  word  "beer**  Is  used  without 
restriction,  it  denotes  an  intoxicating  malt 
liquor,  and,  being  Included  by  the  constitu- 
tional provision  among  intoxicating  liquors, 
one  unlawfully  handling  It  has  the  burden  of 
showing  that  it  is  not  intoxicating  if  he  so 
claims.  Rochester  Brewing  Co.  v.  State,  109 
I'ac.  298,  26  Okl.  309 ;  Antonelli  v.  State,  107 
Pac.  951,  953,  3  Okl.  Or.  580;  Id.,  107  Pac.  953, 
3  Okl.  Cr.  585 ;  Petitti  v.  Same,  107  Pac.  954, 
955,  3  Okl.  Cr.  587. 

**Beer,**  when  employed  in  connection 
with  sales  in  a  place  where  intoxicating  liq- 
uors are  sold,  means  an  "Intoxicating"  drii^. 
Hall  V.  People,  134  111.  App.  559,  560. 

Beer  Is  an  "intoxicating  liquor"  as  that 
term  is  used  in  the  statutes.  Steinkuhler  v. 
State,  109  N.  W.  395,  396,  77  Neb.  331. 

"Intoxicating  liquors"  mean  "fermented, 
vinous  or  spirituous  Uquors,  or  any  com- 
position of  which  fermented,  vinous  or  spirit- 
uous liquor  is  a  part."  Hence,  where  an  in- 
dictment alleged  an  illegal  sale  of  "spiritu- 
ous liquors,  to  wit,  one  pint  of  beer,"  and  the 
proof  showed  sale  of  a  pint  of  beer,  the 
phrase  "spirituous  liquors"  should  be  treat- 
ed as  surplusage,  and  there  was  no  variance. 
State  V.  Watts,  74  S.  W.  377,  101  Mo.  App. 
658  (quoting  definition  in  Rev.  St  1899,  § 
3016). 

In  a  prosecution  for  selling  'Intoxicat- 
ing liquor,  to  wit,  beer."  under  Const,  art  1, 
§  7.  making  it  unlawful  to  sell  "any  intox- 
icating liquor  of  any  kind  including  lieer,'* 
and  the  state  proves  that  accused  sold  beer, 
the  presumption  is  that  the  beer  sold  was  in- 
toxicating, and  the  burden  is  on  accused  to 
rebut  the  presumption  by  evidence,  and,  if  no 
evidence  is  produced  on  that  question,  by  ei- 
ther side,  the  presumption  that  the  beer  sold 
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was  Intoxicating  is  conduslve  on  the  Jury. 
In  a  prosecution  for  selling  intoxicating  liq- 
uor, to"  wit,  beer,  under  Const  art.  1,  |  7, 
making  it  unlawful  to  sell  'Intoxicating  liq- 
uor, including  beer,"  in  rebutting  the  pre- 
sumption arising  upon  the  state's  proof  that 
accused  sold  beer,  that  the  beer  sold  was  in- 
toxicating, accused  need  produce  only  suffi- 
cient evidence  to  raise  a  reasonable  doubt  as 
to  the  intoxicating  quality,  when  it  devolves 
upon  the  state  to  show  beyond  a  reasonable 
doubt  that  the  beer  sold  was  in  fact  intoxi- 
cating. Moss  V.  State,  111  Pac.  950,  954,  4 
OW.  Cr.  247. 

Code,  S  2382,  prohibits  the  sale  of  'in- 
toxicating  liquor,"  except  as  otherwise  pro- 
vided, and  defines  the  same  to  mean  alcohol, 
ale,  wine,  beer,  spirituous,  vinous,  and  malt 
liquor,  and  all  intoxicating  liquor  whatever. 
Held,  that  beverages  regulated  by  such  sec- 
tion are  divided  into  two  classes:  First,  all 
intoxicating  liquors ;  and,  second,  certain  de- 
scribed liquors  including  beer  or  malt  liq- 
uor, whether  intoxicating  in  their  ordinary 
use  as  a  beverage  or  not,  and  would  Include 
a  malt  liquor  known  as  ''Justus  beer,"  which 
contains  but  one-half  of  one  per  cent  of  al- 
cohoL  Sawyer  v.  Botti,  124  N.  W.  787,  788, 
147  Iowa,  453,  27  L.  R.  A.  (N.  S.)  1007. 

In  a  prosecution  for  selling  ''intoxicating 
liquor,  to  wit,  beer,"  under  Const,  art  1,  § 
7,  forbidding  the  sale  of  "Intoxicating  liq- 
uor, including  beer,  ale  and  wine,"  it  is  nec- 
essary to  allege  that  the  liquor  sold  was  In- 
toxicating and  to  prove  that  fact  either  by 
evidence  of  Its  intoxicating  quality  or  effect, 
or  by  evidence  showing  that  the  liquor  sold 
was  of  that  kind  presumed  by  law  to  be  in- 
toxicating.    Moss  V.  State,  111  Pac.  950,  954, 

4  Okl.  Cr.  247. 

Under  the  decisions  of  the  Texas  courts, 
"beer"  is  not  an  intoxicant,  and  evidence  of 
a  sale  of  beer  is  not  proof  of  the  sale  of 
an  Intoxicant  Potts  v.  State  (Tex.)  89  S.  W. 
836. 

Beer  sold  In  prohibition  territory  is  pre- 
sumed to  be  an  "intoxicant"  within  the  penal 
statutes.  Beer,  whether  bock,  lager,  or  com- 
mon beer,  is  an  "intoxicating"  beverage,  and 
common  beer  is  a  malt  liquor  within  Ky.  St 

5  2557  '(Russeirs  St  §  3635),  prohibiting  the 
sale  of  malt  liquors  in  local  option  territory, 
and  its  sale  is  prohibited  irrespective  of  the 
label  on  the  bottles  or  the  name  adopted. 
Flanders  v.  Commonwealth,  130  S.  W.  809, 
811,  140  Ky.  38. 

"Near  beer,"  being  a  malt  liquor,  falls 
within  the  definition  of  section  31  of  the  local 
option  statute  (Sess.  Laws  1909,  p.  18),  and 
is  as  a  matter  of  law  an  intoxicating  liq- 
uor. Ex  parte  Lockman,  110  Pac.  253,  255, 
18  Idaho,  465. 

The  expression  "near  beer"  does  not  im- 
port an  intoxicating  liquor,  and  evidence  of 
the  sale  of  such  a  beverage,  without  proof 


that,  if  drunk  to  excess,  it  will  produce  in- 
toxication, will  not  support  a  conviction  of 
violation  of  the  prohibitory  law  contained  In 
section  426  of  the  Penal  Code  of  1910.  Ab- 
bott V.  State,  74  S.  E.  621,  622,  11  6a.  App. 
43  (citing  Stoner  v.  State,  63  S.  E.  602,  5  Ga. 
App.  716;  Campbell  v.  City  of  Thomasvllle, 
64  S.  E.  815,  6  Ga.  App.  212). 

Brandy 

Brandy  sold  In  prohibition  territory  Is 
presumed  to  be  an  "intoxicant"  within  the 
penal  statutes.  Flanders  v.  Commonwealth, 
131  S.  W.  495,  140  Ky.  659. 

Cider 

Rev.  Laws,  c.  100,  §|  1,  2,  provide  that 
no  person  snail  sell,  expose,  or  keep  for  sale, 
spirituous  or  intoxicating  liquor  except  as  au- 
thorized by  the  chapter,  and  that  ale,  porter, 
lager  beer,  dder,  all  wines,  any  beverage 
which  contains  more  than  1  per  cent,  of  al- 
cohol by  volume  at  60  degrees  Fahrenheit, 
shall  be  deemed  to  be  "Intoxicating  liquors" 
within  the  meaning  of  the  chapter.  Held, 
that  the  provision  relating  to  the  percentage 
of  alcohol  related  to  cider,  and  hence  proof 
that  defendant  kept  cider  for  sale  containing 
more  than  1  per  cent,  of  aleohol  was  suffi- 
cient to  sustain  a  conviction.  Commonwealth 
V.  McGrath,  69  N.  E.  340,  185  Mass.  1. 

V.  S.  4460,  regarding  the  sale  of  "intoxi- 
cating liquors,"  provides  that  the  phrase 
shall  be  held  to  Include  fermented  elder.  Sec- 
tion 4463  provides  that  nothing  In  the  chap- 
ter shall  prevent  the  manufacture  and  sale  of 
cider,  but  that  no  person  shall  sell  It  at  an 
inn,  grocery,  or  other  public  resort  or  at  any 
place  to  an  habitual  drunkard.  This  sec- 
tion refers  to  unfermeuted  cider  such  as  is 
not  by  law  within  the  term  "intoxicating  liq- 
uors." It  follows  that  the  provision  in  sec- 
tion 4465  as  to  "intoxicating  liquors"  in- 
cludes fermented  cider,  and  that  the  word 
"dder"  as  therein  used  has  reference  only  to 
such  cider  as  is  not  included  in  that  phrase. 
Where  an  indictment  charged  defendant  with 
selling  iotoxicating  liquor  and  cider  without 
authority,  but  did  not  allege  the  cider  was 
sold  at  a  public  place,  a  conviction  was  prop- 
er on  evidence  that  defendant  had  sold  fer- 
mented cider  irrespective  of  the  character 
of  the  place  of  sale.  State  v.  Waite,  47  Atl. 
397,  72  Vt  108. 

The  t^rm  "intoxicating  liquors,"  in  Rev. 
St.  c.  29,  §  40,  declaring  that  wine,  ale,  por- 
ter, strong  beer,  lager  beer  or  other  malt 
liquors  and  cider  when  kept  and  deposited 
with  intent  to  sell  the  same  for  tippling 
purposes  or  as  a  beverage  as  well  as  distilled 
spirits,  are  "Intoxicating  liquors,"  includes 
the  enumerated  liquors,  and,  in  determining 
whether  or  not  liquor  is  to  be  regarded  as  in- 
toxicating under  such  enumeration,  It  Is  Im- 
material whether  it  is  intoxicating  in  fact  or 
not.  and  when  a  liquor  comes  within  the 
scope  of  the  enumeration  it  is  intoxicating, 
and  cider  kept  and  deposited  with  intent  to 
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sell  for  tippling  purposes  or  as  «,  beverage  Is 
an  intoxicating  liquor,  though  it  may  be  un- 
fermented  and  unintoxlcatlng  in  fact  State 
▼.  Frederickson,  63  AtL  535,  537,  101  Me.  37, 
6  U  R.  A.  (N.  S.)  186,  115  Am.  St  Rep.  205, 
8  Ann.  Ca&  48. 

In  a  prosecution  under  the  local  option 
statute  (24  Del.  Laws,  c.  65),  making  it  un- 
lawful to  sell  vinous  liquors  except  for  medic- 
inal or  sacramental  purposes,  under  an  in- 
dictment charging  accused  with  selling  to  a 
specified  person,  not  for  medicinal  or  sacra- 
mental purposes,  a  certain  vinous  liquor,  the 
correct  name  of  which  was  to  the  grand  ju- 
rors unknown,  hut  which  was  then  and  there 
called  "cider/'  the  state  must  prove  to  the 
jury's  satisfaction  that  accused  sold  the  liq- 
uor in  the  county  where  the  prosecution  was 
had  to  the  person  named  in  the  indictment, 
that  the  liquor  was  at  the  time  vinous  liq- 
uor commonly  called  "cider,"  and  that  it  was 
not  sold  for  medicinal  or  sacramental  pur- 
poses. State  V.  Coverdale  (Del.)  77  Atl.  754, 
756, 1  Boyce,  555. 

Con  liqnov 

In  a  prosecution  for  selling  intoxicants, 
proof  of  the  sale  of  corn  liquor  is  sufficient 
to  support  an  allegation  that  accused  unlaw- 
fully sold  intoxicating  liquor.  Wilbum  v. 
State,  68  S.  E.  460,  8  Ga.  App.  28. 

BCanhattan  oooktall 

A  "manhattan  cocktail'*  is  generally  and 
popularly  known  to  be  intoxicating,  and 
hence  no  proof  of  its  Intoxicating  character 
is  necessary  in  prosecutions  under  the  pro- 
hibition law.  State  v.  Pigg,  97  Pac.  859,  860, 
78  Kan.  618,  19  L.  R.  A.  (N.  S.)  848,  130  Am. 
St  Rep.  387. 

Aa  liqnor 

See  Liquor. 

Aa  malt  liquor 

See  Malt  Liquor. 

Medicinal  preparations 

As  Medicine,  see  Medicine. 

The  mere  fact  that  a  liquor  sold  was 
popularly  known  as  a  medicine,  and  its  formu- 
la prescribed  in  the  United  States  Dispensary 
or  like  standard  authority,  would  not  pre- 
vent it  from  being  an  intoxicating  liquor; 
nor  would  the  fact  that  the  distiActlve  char- 
acter and  effects  of  Intoxicating  liquors  had 
been  eliminated,  and  its  use  as  a  beverage 
rendered  undesirable  by  other  ingredients, 
render  It  any  the  less  an  intoxicating  liquor 
within  the  statute.  Arbuthnot  v.  State,  120 
S.  W.  478,  479,  50  Tex.  Cr.  R.  517. 

Patent  medicines,  cordials,  bitters,  tonics, 
and  other  articles  are  to  be  regarded  as  in- 
toxicating liquors,  if  they  are  capable  of  be- 
ing used  as  a  beverage,  and  contain  such  a 
percentage  of  alcohol  as  that,  if  drunk  to  ex- 
cess, they  will  produce  intoxication.  Mason 
y«  State,  58  S.  £2.  139,  140,  1  Ga.  App.  534. 


The  act  of  1902,  No.  90,  does  not  exclude 
from  the  term  "intoxicating  liquor"  medicinal 
preparations  of  which  alcohol  is  the  solvent 
principle.  State  v.  Krinski,  62  AtL  37,  38,  78 
Vt  162. 

Medicinal  preparations  recognized  as 
such  by  standard  authority  (such  as  the  Unit* 
ed  States  Dispensatory),  and  not  reasonably 
capable  of  use  as  intoxicating  beverages — e. 
g.,  tincture  of  gentian,  paregoric,  bay  rum, 
cologne,  essence  of  lemon,  wood  alcohol — 
are  not  ordinarily  to  be  regarded  as  being 
within  the  meaning  of  the  expression  "intoxi- 
cating liquors,"  though  such  articles  are  liq- 
uid, contain  alcohol,  and  may  produce  intoxi- 
cation. Mason  v.  State,  58  S.  E.  139,  140, 
1  Ga.  App.  534. 

Am  property 
See  Property. 

Spiritnons,     finons,     fermented,     and 
malt  liquors  in  s^neral 

See,  also.  Spirituous  liquor. 

Sess.  Laws  1909,  p.  1^  {  31,  defines  in- 
toxicating liquors  as  including  spirituous, 
vinous,  malt,  and  fermented  liquors,  and  all 
mixtures  and  preparations  thereof,  including 
bitters  and  other  drinks  that  may  be  used  as 
a  beverage  and  produce  intoxication.  Held, 
that  it  is  unnecessary  for  the  state  to  prove 
that  any  liquor  or  beverage  falling  within  the 
enumerated  class  will  in  fact  produce  intoxi- 
cation. Under  Sess,  Laws  1909,  p.  18,  |  31, 
the  state  must  prove  the  intoxicating  quality 
of  all  preparations  used  or  intended  to  be 
used  as  beverages  which  do  not  fall  within 
the  class  enumerated  in  such  section  as  spir- 
ituous, vinous,  malt,  and  fermented  liquors. 
Ex  parte  Lockman,  110  Pac,  253,  255, 18  Ida- 
ho, 465. 

"Intoxicating  liquors,^  as  used  in  Ky.  St 
(  2569a,  and  other  local  option  legislation, 
means  spirituous,  vinous,  or  malt  liquors,  by 
whatever  name  called,  that  contain  alcohol, 
and  are  intended  to  be  or  may  be  used  as  a 
beverage,  and,  when  so  used,  will  intoxicate. 
Commonwealth  v.  Louisville  &  N.  R.  Co.,  130 
S.  W.  798,  800,  140  Ky.  21. 

Where  a  "beverage,  liquid  mixture  or 
decoction  of  any  kind,  producing  intoxica- 
tion'* is  sold  in  local  option  territory,  and  the 
offense  does  not  consist  of  a  sale  of  spiritu- 
ous, vinous,  or  malt  liquor,  the  indictment 
must  be  under  Ky.  St.  §  2557a,  prohibiting 
the  sale  of  a  beverage,  liquid  mixture,  or 
decoction  of  any  kind  producing  intoxication 
in  local  option  territory,  and  the  indictmemt 
must  charge,  and  the  evidence  show,  the  sale 
of  a  beverage,  liquid  mixture,  or  decoction 
producing  Intoxication  though  it  is  not  nec- 
essary that  it  be  known  as  a  spirituous, 
vinous,  or  malt  liquor.  Ky.  St  (  2557, 
provides  that,  after  the  adoption  of  coun- 
ty option  in  any  county,  city,  town,  dis- 
trict or  precinct,  it  shall  be  unlawful  to  sell, 
barter,  or  loan  spirituous,  vinous,  or  malt 
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liquors  to  any  person  except  as  thereinafter 
provided,  and  any  person  who  shaU  sell,  bar- 
ter, or  loan,  directly  or  indirectly,  any  such 
llqnors  in  such  county,  city,  town,  district, 
or  precinct  shall  on  conylction  be  fined,  etc. 
Held,  that  such  section  does  not  prohibit  the 
sale  of  every  beverage,  tiquid  mixture,  or  de- 
coction producing  intoxication,  and  hence, 
to  sustain  a  conviction  thereunder  a  sale  of 
•'spirituous,  vinous,  or  malt  liquors,"  that 
are  intoxicating  must  be  alleged  and  proved. 
Sizemore  v.  Commonwealth,  131  S.  W.  37, 
39,  140  Ky.  338. 


t**^ 


'Vinous  liquor"  is  liquor  which  has  un- 
dergone fermentation.  State  v.  Ck)verdale 
(Del.)  77  AU.  754,  756,  1  Boyce,  555. 

Laws  1907,  p.  297,  providing  for  the  crea- 
tion by  popular  vote  of  antisaloon  territory, 
is  not  unconstitutional  because  it  defines 
intoxicating  liquors  as  liquors  Including  dis- 
tilled, spirituous,  vinous,  fermented,  and 
malt  liquors,  without  stating  how  much  wa- 
ter might  be  mingled  with  the  liquors  with- 
out affecting  their  intoxicating  quality.  Peo- 
ple V.  McBrlde,  84  N.  E.  865,  869,  234  111.  146, 
123  Am.  «t.  Rep.  82,  14  Ann.  Cas.  994. 

Rev.  PoL  Code,  §  2834,  requires  a  license 
to  engage  in  the*  business  of  selling  any 
spirituous,  vinous,  malt,  brewed,  or  other  in- 
toxicating liquors.  The  prior  license  law 
(Sess.  Laws  1890,  p.  229,  a  101,  I  6)  makes 
all  spirituous,  malt,  etc.,  or  other  intoxicat- 
ing liquors,  or  mixtures  that  will  produce 
intoxication,  intoxicating  liquors  within  the 
act.  Held  that,  In  view  of  the  omission  of 
the  definition  of  intoxicating  liquors  in  sec- 
tion 2834,  that  section  makes  the  liquors 
named  therein  intoxicating,  and  in  a  prosecu- 
tion thereunder,  upon  showing  that  the  liq- 
uors sold  were  of  the  class  named,  the  state 
need  not  prove  that  they  were  intoxicating. 
State  V.  Ely,  118  N.  W.  687,  689,  22  S.  D. 
487,  18  Ann.  Cas.  92. 

Laws  Or.  1893,  p.  574,  §  48,  subd.  18, 
empowered  the  common  council  to  license, 
tax,  regulate,  or  prohibit  saloons  and  all 
places  where  spirituous,  malt,  or  vinous  liq- 
uors are  sold.  Act  Feb.,  1905  (Special  Laws 
Or.  1905,  p.  243),  reincorporating  the  city  of 
Eugene,  repealed  all  acts  and  parts  of  acts 
in  conflict  therewith.  The  amendment  (Sp. 
Laws  Or.  1905,  p.  252,  §  48,  subd.  18)  empow- 
ered the  common  council  to  license,  tax,  regu- 
late, or  prohibit  barrooms,  etc.,  in  all  places 
where  spirituous,  malt,  vinous,  or  intoxi- 
cating liquors  are  sold.  Held,  that  the  old 
charter  was  not  amended  in  respect  to  the 
power  to  prohibit;  the  word  "intoxicating" 
used  in  the  new  charter  being  a  synonym  of 
the  kinds  of  liquor  specified  in  the  old.  Ren- 
shaw  V.  Lane  County  Court,  89  Pac.  147,  148, 
49  Or.  626. 

A  charge  that  the  United  States  internal 
revenue  license  for  selling  '*malt  liquor"  was 
prima  facie  proof  that  defendant  was  then 
and  there  engaged  in  selling  "intoxicating 


liquor"  is  erroneous,  notwithstanding  Acts 
28th  Leg.  p.  57,  c.  40,  art.  402,  providing  that 
in  prosecutions  under  the  act  an  examined 
copy  of  the  entries  on  the  books  of  the  in- 
ternal revenue  collector  showing  the  issuance 
of  a  United  States  internal  revenue  or  malt 
license  shall  be  admissible  and  prima  fade 
evidence  that  the  person  paying  the  tax  is 
engaged  in  selling  intoxicating  liquors,  where 
the  evidence  was  conflicting  as  to  whether 
the  malt  liquor  alleged  to  have  been  sold  was 
intoxicating.  Uloth  v.  State,  87  S.  W.  822, 
828,  48  Tex.  Or.  R.  295. 

Under  Act  March  5,  1908  (99  Ohio  Laws, 
p.  36)  §  3,  providing  that  the  phrase  "intoxi- 
cating liquor"  as  used  in  the  local  option 
statute  shall  be  construed  to  mean  any  dis- 
tilled, malt,  vinous,  or  any  ihtoxicating^liq- 
uor  whatever,  it  Is  unlawful  to  sell  malt  liq- 
uor as  a  beverage  where  the  county  local  op- 
tion law  is  in  force,  whether  such  malt  liquor 
is  in  fact  intoxicating  or  not  State  v.  Wal- 
der,  93  N.  B.  581,  532,  83  Ohio  St  6a 

The  term  'intoxicating  liquor,"  In  Rev. 
St.  1895,  art  5060a,  regulating  the  sale  of 
liquor  in  local  option  territory  and  imposing 
an  annual  tax  on  t^U  persons  selling  spiritu- 
ous, vinous,  or  malt  liquors,  or  medicated 
bitters  capable  of  producing  intoxication,  on 
prescription  in  such  territory,  refers  to  liquor 
possesing  intoxicating  quality,  and,  if  the 
liquor  sold  Is  not  of  such  quality,  it  is  not  an 
offense  though  the  sale  is  made  without  a 
license.  Ex  parte  Gray  (Tex.)  83  S.  W.  828, 
829. 

Circular  No.  33,  issued  by  the  Commis- 
sioner of  Internal  Revenue  May  10,  1910,  in- 
structing subordinates  in  his  departmentJ 
that  "all  forms  of  distilled  spirits  from  which 
the  substances  congeneric  with  ethyl  alcohol 
have  been  removed  for  practical  purposes  al- 
together, and  which  have  been  heretofore 
marked  as  *pure,  neutral,  or  cologne  spirits,' 
will  be  marked  'alcohol,'"  under  which  the 
marking  of  any  distilled  product  as. "spirits" 
has  been  discontinued,  is  in  violation  of  Rev. 
St  §  3287,  which  provides  that  "aU  distilled 
spirits  shall  be  drawn  from  the  receiving 
cisterns  into  casks  or  padcages,  ♦  ♦  • 
and.  the  particular  name  of  such  distilled 
spirits  as  known  to  the  trade,  that  is  to  say, 
high-wines,  alcohol,  or  spirits,  as  the  case 
may  be,  shall  be  marked  or  branded  on  the 
head  of  such  cask  or  package";  it  being 
shown  that  one  distinct  product  of  alcoholic 
distillation  is  known  to  the  trade  as  "spirits," 
while  another  product  is  known  as  "alcohol," 
the  distinction  being  so  well  known  and  es- 
tablished that  their  being  so  marked  does  not 
constitute  a  misbranding,  and  therefore  the 
provision  therefor  is  not  by  implication  re- 
pealed by  Food  and  Drugs  Act  June  30,  1906, 
c.  3915,  34  Stat.  768.  Union  Distilling  Co.  v. 
Bettman,  181  Fed.  419,  420. 

In  passing  the  local  option  law  (Laws 
1887,  p.  179),  the  titie  of  which  U  "An  act 
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to  provide  for  the  preventing  of  the  evils  of 
Intemperance  by  local  option  ♦  ♦  •  by 
submitting  the  question  of  prohibiting  the 
sale  of  intoxicating  liquors  to  the  qualified 
voters  of  such  county  or  city,"  the  Legisla- 
ture must  be  deemed  to  have  had  In  mind 
the  definition  of  "Intoxicating  liquors"  in 
the  then  existing  general  law,  which  was 
''fermented,  vinous  or  spirituous  liquors,  or 
any  composition  of  which  fermented,  vinous 
or  spirituous  liquors  is  a  part."  Therefore 
the  provision  in  the  local  option  law  pro- 
hibiting the  sale  of  beverages  containing 
alcohol,  in  any  quantity  whatever,  did  not 
violate  Const,  art.  4,  §  28  (Ann.  St  1006,  p. 
185),  forbidding  the  bill  to  contain  more  than 
one  subject  which  should  be  clearly  express- 
ed in  its  title.  State  v.  MarUn,  129  S.  W. 
931,  033,  230  Mo.  1,  139  Am.  St  Rep.  628. 

In  view  of  Rev.  St.  1909,  S  7222,  pro- 
viding that  the  term  **intoxicatlng  liquor," 
as  used  in  this  act  shall  be  construed  to  be 
fermented,  vinous,  or  spirituous  liquor  or 
any  composition  of  which  vinous,  fermented, 
or  spirituous  liquor  Is  a  part,  the  local  op- 
tion law,  wliKh  deals  with  the  same  subject 
as  the  dramshop  law,  is  not  violative  of 
Const,  art.  4,  §  28,  •  providing  that  no  stat- 
ute shall  contain  more  than  one  subject,  in 
that  it  deals  with  intoxicating  liquors  and 
with  beverages  which  do  not  contain  a  suffi- 
cient percentage  of  alcohol  to  intoxicate  per- 
sons who  drink  the  same,  since  liquors  which 
actually  Intoxicate  and  those  which  contain 
an  insufiicient  quantity  of  alcohol  to  produce 
intoxication  are  embraced  within  the  term 
"intoxicating  liquor."  State  v.  Hanson,  137 
S.  W.  968,  969.  234  Mo.  583. 

"Intoxicating,"  as  applied  to  liquor,  is 
confined  to  spirituous,  vinous,  or  malt  liq- 
uors; that  Is,  liquors  containing  alcohol, 
produced  either  by  distillation  or  fermenta- 
tion, capable  of  producing  intoxication  when 
taken  into  the  human  stomach  in  such  quan- 
tities as  it  may  reasonably  contain.  Thomp- 
son V.  State  (Tex.)  97  S.  W.  316,  317. 

"Intoxicating  liquor"  is  defined  by  Act 
March  5,  1908  (99  Ohio  fLaws,  p.  35,  §  3),  as 
any  distilled,  malt,  vinous,  or  intoxicating 
Uquor  whatever.  Scheu  v.  State,  93  N/  B. 
969,  971,  83  Ohio  St.  146. 

In  a  prosecution  under  Act  Mftrch  24, 
1908  (Laws  1007-08,  c.  CO,  art  3,  §  1;  Sny- 
der's Comp.  Laws,  §  41S0),  forbidding  the 
sale  of  any  spirituous,  vinous,  fermented  or 
malt  liquors  or  any  imitation  or  substitute 
therefor,  It  is  not  necessary  to  allege  or 
prove  that  the  liquor  sold  was  intoxicating; 
the  allegation  and  proof  that  the  liquor  sold 
was  a  spirituous,  vinous,  fermented,  or  malt 
liquor,  as  the  case  may  be,  or  an  imitation 
of  or  substitute  for  one,  or  the  other  of  such 
liquors  being  sufficient  Moss  v.  State,  111 
Pac.  950,  056,  4  Okl.  Cr.  247. 

Spirituous  and  vinous  liquors  are  intoxi- 
cating beverages.    Under  Ky.  St.  S  2557  (Rus- 


sell's St  S  3685),  prohibiting  the  sale  of  spir- 
ituous, vinous,  and  malt  liquors  In  local  op- 
tion territory,  a  sale  of  malt  liquor  whether 
it  intoxicates  some  people  or  not  or  is  only  a 
mild  intoxicant,  or  whether  accused  believed 
that  it  was  an  innocent  soft  drink,  is  an 
offense.  Flanders  ▼.  Oommonwiealth,  130 
&  W.  809,  811,  140  Ky.  88. 

"Intoxicating  liquor"  and  "whisky"  are 
synonymous,  and  hence  an  instruction,  that 
if  defendant  sold  "intoxicating  liquor"  as 
charged  he  was  guilty,  applied  the  facts  to 
the  allegations  of  the  information' which  al- 
leged a  sale  of  "whisky."  Wllcoxson  v. 
Stete  (Tex.)  91  S.  W.  581. 

Whisky  Is  an  •'intoxicating  liquor"  as 
that  term  is  used  in  the  statutes.  Steinkuh- 
ler  V.  State,  109  N.  W.  395,  396,  77  Neb.  331. 

A  charge  that  defendant  bought  "whis- 
ky" contrary  to  law  Is  equivalent  to  charg- 
ing that  he  bought  intoxicating  liquors,  the 
word  "whisky"  being  of  equal  import  with 
the  expression  "intoxicating  liquors."  Ruth- 
erford V.  State,  90  S.  W.  172,  173,  49  Tex. 
Cr.  R.  21. 


•t 


Whisky    is    an    "Intoxicating    liquor. 
State  V.  Barr,  77  Ati.  914,  915,  84  Vt  38. 

Whisky  sold  in  prohibition  territory  is 
presumed  to  be  an  "intoxicant"  within  the 
penal  statutes.  Flanders  v.  Commonwealth, 
131  S.  W.  495,  140  Ky.  659. 

Wine 

Wine  sold  in  prohibition  territory  Is  pre- 
sumed to  be  an  'Intoxicant"  within  the  penal 
statutes.  Flanders  v.  Commonwealth,  131 
S.  W.  495,  140  Ky.  659. 

INTOXICATIHO   LIQUORS   AND    MIX. 
TURSS 

An  indictment,  alleging  that  accused  in 
a  designated  magisterial  district  unlawfully 
sold  and  delivered  "intoxicating  liquors  and 
mixtures  thereof,"  sufficiently  charges  a  vio- 
lation of  Revenue  Law  (Acts  1904,  p.  42,  c. 
20)  {  141,  forbidding  the  sale  without  a  license 
of  "wine,  ardent  spirits,  malt  liquors,  or  any 
mixture  thereof,"  and  further  providing  that 
"all  mixtures,  preparations,  and  liquors  (ex- 
cept pure  apple  cider)  which  will  produce  in- 
toxication shall  be  deemed  'ardent  spirits' 
within  the  meaning  of  this  section."  Fletch- 
er V.  Commonwealth,  56  S.  E.  149,  151,  106 
Va.  840. 

The  legislative  declaration  contained  in 
Ck)de  1899,  c.  32,  S  1,  that  "intoxicating  mix- 
tures" shall  be  deemed  spirituous  liquors,  is 
equivalent  to  a  declaration  that  they  are  spir- 
ituous liquors  for  the  purposes  of  the  act, 
whether  they  are  such  In  fact  or  Aot  '  State 
V.  Good,  49  ».  E.  121, 122,  56  W.  Va.  215. 

"Intoxicating  liquors,"  or  mixtures  there- 
of, reasonably  construed,  mean  liquors  which 
will  intoxicate,  and  which  are  commonly  used 
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as  beverages  for  snch  purpose,  and  also  any 
mixtures  of  such  liquors  as,  retaining  their 
alcoholic  qualities,  may  be  used  as  a  bever- 
age, and  become  a  substitute  for  the  ordinary 
Intoxicating  drinks.  Roberts  v.  State,  60  S. 
E.  1082,  1084,  4  .6a.  App.  207. 

Whisky,  brandy,  wine,  or  beer  sold  In 
prohibition  territory  are  presumed  to  be  in- 
toxicants, within  the  penal  statutes;  but,  to 
convict  for  selling  concoctions  or  mixtures, 
the  intoxicating  effect  of  which  is  not  estab- 
lished, such  effect  must  be  alleged  and  proved. 
Flanders  v.  Commonwealth,  131  S.  W.  495, 
140  Ky.  650. 

INTRALIMINAL 

"Intraliminal,"  with  reference  to  prop- 
erty rights  conferred  by  a  lode  location,  em- 
braces all  within  its  boundaries,  down  to  the 
center  of  the  earth.  Jefferson  Min.  Co.  v. 
Anchoria-Leland  Min.  &  Mill.  Co.,  75  Pac. 
1070,  1073,  32  Colo.  176,  64  L.  R.  A.  925. 

INTRICATE  QUESTION 

An  action  for  damages  to  a  holder  of 
railroad  bonds  for  breach  of  an  agreement 
as  to  reorganization  of  the  road,  under  which 
he  deposited  his  bonds,  the  measure  of  dam- 
ages depending  on  the  value  of  the  road'  with 
Its  various  appurtenances  as  a  going  concern. 
Involves  questions  of  intricacy  authorizing 
a  trial  by  special  Jury  under  Laws  1901,  p. 
1465,  c.  602»  §  5.  Industrial  &  General  Trust 
V.  Tod,  95  N.  Y.  Supp.  44,  46  Misc.  Rep.  492. 

INTRINSIC 

OfTRINSIO  DAKGEH 

The  'intrinsic  danger"  of  the  undertak- 
ing on  which  the  exception  rendering  the  own- 
er liable  for  the  negligence  of  an  independent 
contractor  is  based  is  the  danger  inherent  in 
the  performance  of  the  contract  resulting  di- 
rectly from  the  work  to  b^  done,  and  not 
from  the  negligence  of  the  contractor.  Laf- 
fery  v.  United  States  Gypsum  Co.,  Ill  Pac. 
498,  501,  83  Kan.  349,  45  L.  R.  A.  (N.  S.) 
930,  Ann.  Cas.  1912A,  590. 

nrXBINSIO  FAIRNESS  AKD  HONESTY 

The  terms  "intrinsic  fairness  and  hon- 
esty," as  used  In  the  definition  of  color  of 
title  in  the  statute  of  limitations  relate  to 
the  means  of  proving  the  right  of  property 
In  the  land  so  as  to  make  the  title  equiably 
equal  to  a  regular  chain.  Pearson  v.  Burditt, 
26  Tex.  157,  173,  80  Am.  Dec.  649. 

INTRINSIC  VALUE 

While  the  term  **market  value"  is  not 
synonymous  with  "intrinsic  value" — the  one 
meaning  the  actual  price  at  which  the  com- 
modity is  commonly  sold  and  the  other  its 
true,  inherent,  and  essential  value,  independ- 
ent of  accident,  place  or  person,  the  same 


everywhere  and  to  every  one — yet  the  latter 
is  so  generally  a  factor  in  the  former  that  a 
thing  which  has  no  intrinsic  value  is  gener- 
ally without  market  value,  and  therefore, 
where  a  party  was  prepared  to  meet  an  Issue 
as  to  the  market  value  of  animals,  the  re- 
fusal of  a  continuance  to  procure  evidence  to 
meet  an  issue  as  to  their  intrinsic  value  pre- 
sented by  a  trial  amendment  was  not  preju- 
dicial. Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Clem- 
ents, 115  S.  W.  664,  666,  53  Tex.  Civ.  Appi 
143. 

INTRODUCE 

The  word  "introduce."  in  an  Indictment 
alleging  that  accused  "did  ♦  ♦  »  intro- 
duce" from  without  the  limits  of  Indian  Ter- 
ritory intoxicating  liquors,  is  synonymous 
with  the  words  *'carry  or  have  carried  Into," 
as  used  in  Act  Cong.  March  1,  1895,  c.  145, 
I  8,  28  Stat  697,  punishing  any  person  "who 
shall  carry  or  in  any  manner  have  carried" 
into  Indian  Territory  any  intoxicating  liq- 
uors. United  States  v.  Buckles,  97  S.  W. 
1022,  1024.  6  Ind.  T.  319. 

INTRODUCTION  OF  EVIDENCE 

The  word  "evidence,"  as  used  in  rule  3 
of  the  Superior  Court  (66  S.  B.  xlil,  128  N. 
0.  655),  providing  that  "in  all  cases,  dvil  or 
criminal,  when  no  evidence  is  introduced  by 
the  defendant^  the  right  of  reply  and  conclu- 
sion shall  belong  .to  his  counsel,"  does  not 
mean  the  tendering  of  a  witness  for  the  evi- 
dent purpose  of  having  his  fees  taxed  as 
costs.  The  'introduction  of  evidence"  In- 
cludes something  more  than  the  mere  tender- 
ing of  a  witness  and  is,  as  stated  In  Starkie, 
Ev.  p.  8,  S  3,  "that  which  is  legally  submitted 
to  a  jury  to  enable  them  to  decide  upon  the 
questions  in  dispute  or  issue  as  pointed  out 
by  the  pleadings,  and  as  distinguished  from 
all  comment  and  argument."  Witnesses  are 
vehicles  or  means  of  proof,  while  evidence  is 
the  proof  itself.  Unless  the  party  tendering 
a  witness  examines  such  witness  with  the 
view  of  eliciting  proof  in  support  of  his  side 
of  the  controversy,  he  cannot  be  said  to  in- 
troduce evidence.  Brown  v.  Southern  Ry. 
Co.,  52  S.  E.  198, 140  N.  C.  154. 

INTRUDE 

INTRtJDED  INTO 

The  words  "intruded  into,"  in  Code  Civ. 
Proc.  S  2232,  subd.  4,  authorizes  the  mainte- 
nance of  summary  proceedings  to  recover  pos- 
session of  real  property  where  the  defendant 
had  "intruded  into"  or  "squatted  upon"  any 
real  property  without  permission  of  the  per- 
son entitled  to  possession  thereof,  etc.,  refer 
to  the  original  entry,  and  do  not  include  an 
entry  by  a  vendee  under  contract  of  sale. 
Stockwell  V.  Washburn,  111  N.  Y.  Supp.  413, 
415,  59  Misc.  Rep.  543. 
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XNTRVDER 

As  de  facto  officer,  see  De  Facto  Officer. 

An  "intruder"  Is  one  "who  attempts  to 
perform  the  duties  of  an  office  without  au- 
authority  of  law  and  without  the  support  of 
public  acquiescence.  ♦  ♦  •  No  one  is  un- 
der obligation  to  recognize  or  resi)ect  the  acts 
of  an  intruder;  and  for  all  legal  purposes 
they  are  absolutely  void."  Oates  y.  State, 
121  S.  W.  370,  381,  56  Tex.  Or.  R.  571  (quot- 
ing and  adopting  definition  in  Oool^,  Const. 
LdUL  p.  751). 

Where  a  lease  was  terminated  by  a  war- 
rant in  summary  proceedings  for  nonpayment 
of  rent,  an  assignment  of  the  lease  without 
the  landlord's  consent,  in  violation  of  the 
covenants  of  the  lease,  did  not  confer  any 
right  upon  the  assignee,  where  his  occupancy 
of  the  premises  covered  by  the  lease  did  not 
begin  until  after  its  termination;  but  such 
occupancy  rendered  him  *a  mere  "squatter" 
or  "intruder,"  within  Code  Olv.  Proc.  {  2232, 
subd.  4,  authorizing  summary  proceedings  to 
recover  possession  of  land  from  a  person  who 
has  intruded  into  or  squatted  upon  any  real 
property  without  the  permission  of  the  per- 
son entitled  to  the  possession  thereof.  Ma- 
honey  V.  Hoffman,  109  N.  Y.  Supp.  13,  14,  58 
Misc.  Rep.  217. 

INTRUST 

Goods  are  not  "intrusted"  for  sale  within 
a  statute  providing  that  an  agent  to  whom 
goods  are  "intrusted"  for  sale  is  the  true 
owner  thereof  so  far  as  to  render  valid  a 
sale  of  them  by  him  to  a  bona  fide  purchaser, 
where  the  person  in  whose  hands  they  are 
has  stolen  them.  Prentice  Co.  v.  Page,  41  N. 
B.  279,  280,  164  Mass.  276  (citing  Rodllff  v. 
Dalllnger,  4  N.  £.  805,  141  Mass.  1,  55  Am. 
Rep.  439;  Thacher  v.  Moors,  134  Mass.  156; 
StoUenwerck  v.  Thacher,  115  Mass.  224; 
Dows  V.  National  Exch.  Bank,  91  U.  S.  618, 
28  L.  Ed.  214;  Soltau  v.  Gerdau,  23  N.  B. 
864,  119  N.  Y.  380,  16  Am.  St  Rep.  843). 

One  to  whom  a  child  is  given  by  its  par- 
ent to  expose  is  one  to  whom  it  had  been 
"intrusted  or  confided,"  within  Code,  S  4766, 
declaring  a  punishment  If  a  parent  of  a  child 
under  six  years  of  age,  or  a  person  to  whom 
such  child  has  been  Intrusted  or  confided,  ex- 
pose such  child  with  intent  to  abandon  it. 
State  V.  Sparegrove,  112  N.  W.  83,  84,  134 
Iowa,  599. 

In  an  action  for  injuries  to  a  coal  mine 
employe  by  the  fall  of  the  roof  of  the  entry, 
the  evidence  held  to  show  that  a  third  person 
was  intrusted  with  superintendence  over  the 
miners  and  the  mine,  within  Code  1907,  § 
3910,  subd.  2,  making  an  employer  liable  for 
injuries  to  an  employ^  caused  by  the  negli- 
gence of  a  coemploy^  Intrusted  with  superin- 
tendence. Sloss- Sheffield  Steel  &  Iron  Co.  v. 
Green,  49  South.  301,  303,  159  Ala.  17& 


A  corporation  of  Baltimore,  which  was  in 
possession  of  a  steamer,  registered  elsewhere, 
under  a  contract  of  purchase,  although  it  had 
not  paid  the  purchase  price,  and  the  title  was 
retained  by  the  vendor,  was  a  "person  in- 
trusted with  management,"  within  Act  June 
28,  1910,  c.  373,  |  2,  36  Stat  604,  and  pre- 
sumptively authorized  to  order  repairs  and 
supplies;  and  persons  furnishing  the  same 
were  entitled  to  a  lien  on  the  vessel  therefor, 
in  the  absence  of  knowledge  on  their  part,  or 
anything  to  put  them  on  Inquiry,  as  to  the 
terms  of  the  contract,  as  required  by  section  3 
of  the  act.  The  aty  of  Mllford,  199  Fed.  956, 
959. 

INURE 

The  word  **lnurte''  means  "to  take  or 
have  effect;  to  serve  to  the  use,  benefit  or 
advantage  of  a  person,"  and,  as  used  within 
the  organic  act  (Act  M'ay  2,  1890,  c  182,  { 
23),  relating  to  vacation  of  highways,  means 
that,  when  the  easement  is  abandoned,  the 
title  to  the  strip  abandoned  becomes  ipso 
facto  again  coupled  with  the  use.  Mean  v. 
Callison,  116  Pac.  195,  28  OkL  737. 

As  used  ia  the  United  States  Pension 
Laws  (Rev.  St  S  4747)  providing  that  no 
money  due  or  to  become  due  to  any  pension- 
er shall  be  liable  to  attachment  or  seizure 
under  any  legal  or  equitable  process,  but 
shall  inure  wholly  to  the  pensioner's  bene- 
fit, the  words  "shall  inure  wholly  to  the 
pensioner's  benefit"  relate  to  the  words  "due 
or  to  become  due"  and  have  no  force  after 
delivery  of  the  money  to  the  pensioner ;  and 
under  the  statute  pension  money  is  only  ex- 
empt "while  due,  or  to  become  due."  In  re 
Ferguson's  Estate,  123  K  W.  128,  140  Wis. 
583,  17  Ann.  Gas.  1189. 

In  the  statute  providing  that  no  money 
due  to  any  pensioner  shall  be  liable  to  at- 
tachment, levy,  or  seizure,  whether  the  same 
remains  with  the  Pension  Office,  or  any  offi- 
cer or  agent  thereof,  or  is  in  the  course  of 
transmission,  but  shall  "inure  wholly  to  the 
beueflt  of  such  pensioner,"  the  words  quoted 
mean  only  that  the  pension  funds  shall  be 
protected  until  they  come  safely  into  the 
hands  of  the  pensioner,  after  which  they 
are  liable  for  his  debts;  and  hence  pension 
money,  in  the  hands  of  a  bankrupt  at  the 
time  of  the  adjudication,  neither  invested 
nor  mingled  with  other  funds,  is  not  enemgL 
In  re  Jones,  166  Fed.  337,  33a 

INVALID 

The  expression  'Invalid,"  used  In  Lien 
Law  N.  Y.  S  235,  providing  that  chattel  mort- 
gages should  be  invalid  under  certain  cir- 
cumstances, means  not  valid;  null  or  void. 
In  re  Thomaa»  199  Fed.  214,  227  (citing  Cent 
Diet). 

A  holding  that  a  paving  ordinance  was 
'Invalid,"    because   conferring   certain  dis- 
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cretlonary  powers  on  the  engineer,  did  not 
render  the  ordinance  void  in  toto,  so  as  to 
render  wholly  void  an  ordinance  amending 
the  first  ordinance  in  the  particulars  in 
which  it  was  faulty.  Johnson  v.  People  ex 
rel.  Reed,  66  N.  K.  lOSl,  1083,  202  lU.  306. 

The  word  "invalid,''  as  applied  to  a  con- 
tract, does  not  always  mean  an  absolute 
nullity,  for  a  contract  may  be  so  imperfect 
as  not  to  be  enforceable,  but  not  such  an 
absolute  nullity  that  it  cannot  be  perfected. 
Jones  v.  Bank  of  Gumming,  63  S.  E.  36,  40, 
131  Ga.  614. 

A  sale  under  a  power  in  a  deed  of  trust, 
made  after  the  death  of  the  grantor  or  mort- 
gagor, and  before  the  expiration  of  the  four 
years  within  which  administration  might  be 
begun,  but  where  no  administration  had  been 
begun,  was  valid,  and  passed  the  Utle  to  the 
lands  conveyed,  subject  only  to  be  set  aside 
by  an  administration  for  the  payment  of 
such  preferred  claims  as  might  have  existed 
under  the  law  at  the  time,  and  ia  not  invalid 
or  void,  nor  in  a  state  of  suspense,  except  as 
subject  to  such  administration;  the  terms 
^'invalid"  and  **void,"  sometimes  applied  to 
such  trust  deeds,  meaning  nothing  more  than 
ineffectual  to  pass  title;  the  term  "void"  be- 
ing seldom  regarded  as  implying  a  complete 
nullity,  but  as  being,  in  a  legal  sense,  and  un- 
der certain  circumstances,  subject  to  qualifica- 
tion. Wiener  v.  Zwieb,  141  S.  W.  771,  777, 
105  Tex.  262. 

The  words  "void"  and  "invalid,"  when 
used  in  regard  to  contracts  not  immoral  or 
against  public  policy,  usually  mean  voidable 
at  the  option  of  one  of  the  parties  or  some 
one  legally  interested  therein.  Doney  v. 
Laughlln,  94  N.  E.  1027,  1028,  50  Ind.  App, 
38  (citing  8  Words  and  Phrases,  pp.  7334, 
7335). 

INVAUOO  LICENSE 

As   license,   see   License  (Governmental 
Regulation). 

INVALIDATE 

See  Suit  to  Invalidate  Patent 

INVEIGLE— INVEIGLEMENT 

To  warrant  a  conviction  under  P.  S. 
6721,  punishing  one  who  forcibly  seizes  or 
inveigles  or  kidnaps  another  under  the  age  of 
16  years,  it  is  not  necessary  to  show  that 
accused  used  actual  force  on  the  person  of 
prosecutrix,  a  child  15  years  old,  and  thus 
caused  her  to  go  out  of  the  state.  The  word 
"inveigle,"  in  P.  S.  5721,  punishing  one  who 
forcibly  seizes  or  'inveigles"  or  kidnaps  an- 
other, is  used  in  its  ordinary  sense,  and  car- 
ries the  idea  of  deception  for  the  accomplish- 
ment of  an  evil  purpose.  State  v.  Rivers,  78 
Ati.  786,  788,  84  Vt  154. 

On  a  trial  for  a  violation  of  P.  S.  5721, 
punishing  one  who  forcibly  seizes  or  inveigles 
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or  kidnaps  another,  an  instruction  defining 
the  word  **inveigle"  as  to  lead  astray  by  mak- 
ing blind  to  the  truth  or  consequences,  to 
mislead  by  deception,  enticing  into  a  viola- 
tion of  duty,  propriety  or  self-interest,  to 
blind,  to  delude,  to  lead  astray,  to  i)ersuade 
to  something  evil  by  deception,  to  entice,  to 
ensnare,  to  seduce,  to  wheedle,  is  not  mis- 
leading because  of  the  terms  "to  blind,  to 
delude,  to  entice,"  when  used  in  connection 
with  the  expressions  "to  mislead  by  decep- 
tion," "to  persuade  to  something  evil  by  de- 
ception." State  V.  Rivers,  78  AtL  786,  788, 
84  Vt  154. 

INVENTION 

See  Known  Invention;  Model  of  Inven- 
tion and  Improvement;  Patent  (of  In- 
vention); Primary  Inventions  and  Pat- 
ents; Same  Invention;  Secondary  In- 
vention. 

All  inventions  of  like  nature  or  similar 
thereto,  see  All. 

As  property,  see  Property. 

Pioneer  invention,  see  Pioneer. 

See,  also.  Anticipation;  Prior  Public 
Use. 

''A  new  combination  with  a  new  mode  of 
operation  may  be  'inventive,'  even  if  all  the 
parts  thereof  are  old,  and  even  if  the  func- 
tions of  the  combination  be  also  old." 
Where  a  new  organization  of  old  elements 
produces  a  new  mode  of  operation  and  bene^ 
ficial  result,  they  may  be  a  "patentable  in- 
vention'* whether  that  result  be  new  or  old. 
The  combination  of  old  devices  in  a  new  arti- 
cle without  producing  any  new  mode  of 
operation  is  not  invention.  Louden  Machin- 
ery Co.  V.  Janesville  Hay  Tool  Co.,  141  Fed. 
975,  978  (quoting  and  adopting  Walker,  Pat- 
ents, If  26,  37). 

"In  determining  the  question  of  'inven- 
tion,' each  case  must  depend  upon  its  own 
facts;  the  inquiry  always  being  whether 
what  has  been  done  required  the  exercise  of 
the  inventive  faculties.  Has  a  new  or  better 
result  been  obtained?  Is  it  cheaper  and 
more  durable?  Has  it  new  capabilities? 
Does  it  perform  new  functions?"  Rumford 
Chemical  Works  v.  New  York  Baking  Pow- 
der Co.,  134  Fed.  385,  388,  67  C.  C.  A.  367. 

Where  the  idea  of  a  machine  has  been 
conceived,  and  the  conception  carried  into 
elfect  by  the  construction  of  the  machine, 
which  is  used,  or  is  capable  of  being  used, 
for  the  purpose  for  which  it  was  designed,  it 
is  no  longer  an  "experiment,"  but  an  "in- 
vention," and  the  subsequent  abandonment 
of  the  use  of  the  machine  does  not  render  it 
an  abandoned  experiment,  nor  lessen  its 
effect  as  an  anticipation  which  will  invali- 
date a  subsequent  patent  to  another  for  sub- 
stantially the  same  machine.  Buser  v.  Novel- 
ty Tufting  Mach.  Co.,  151  Fed.  478,  402,  81 
C.  C.  A.  16. 
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"Invention**  consists  of  the  conception 
of  the  idea  and  of  means  for  putting  it  in 
practice  and  producing  the  desired  resultl 
Until  the  latter  conception  Is  complete  and 
ready  to  be  put  in  some  practical  form,  there 
is  no  available  conception  of  the  invention 
within  the  meaning  of  the  patent  law.  Bur- 
son  V.  Vogel,  29  App.  D.  C.  388,  395. 

Where  a  contract  for  the  payment  of 
royalty  on  a  patented  device  provided  that 
the  royalty  was  to  be  paid  on  the  '^invention'* 
above  referred  to,  the  use  of  the  word  "in- 
vention" did  not  open  the  state  of  the  art 
and  allow  the  defendant  to  meet  the  plain- 
tiff's claim  by  proving  that  he  had  invented 
nothing  new,  but  the  royalty  was  to  be  paid 
on  the  ''invention"  described  in  the  specified 
applications — on  the  contrivances  there  de- 
scribed— unless  and  until  there  was  a  final 
adverse  action  by  the  patent  office.  Eclipse 
Bicycle  Co.  v.  Farrow,  26  Sup.  Ct  150,  152, 
199  U.  S.  681,  60  L.  Ed.  317. 

The  coupling  without  modification  of  a 
motor  that  will  run  any  kind  of  a  machine 
to  a  machine  that  will  run  with  any  kind  of 
a  motor  is  not  "patentable  invention."  Na- 
tional Regulator  Co.  v.  Powers  Regulator 
Co.,  160  Fed.  460,  463,  87  C.  C.  A.  444. 

AdAptatiojt  to  new  use 

A  patent  for  a  material  for  making 
steam  packing  may  Involve  "invention,"  al- 
though a  similar  material  had  previously 
been  used  fOr  other  and  wholly  different  pur- 
posea  Forsyth  v.  Oarlock,  142  Fed.  461,  466, 
73  O.  C.  A.  577. 

Agp^St^tioii  or  oomliiAation 

Merely  bringing  together  old. devices  in 
a  combination  in  which  each  performs  its 
old  function,  without  producing  any  new  re- 
sult by  reason  of  the  combination,  is  not 
"invention."  Self-Sealing  Can  Co.  v.  Hock- 
er,  136  Fed.  418,  420  (citing  Halles  v.  Van 
Wormer,  20  Wall.  [87  U.  S.]  354,  22  L.  Ed. 
241). 

The  mere  assembling  of  old  parts  to 
make  a  structure  of  a  new  design,  although 
new  lines  and  curves  and  a  harmonious  and 
novel  whole  are  produced,  does  not  involve 
"Invention"  so  as  to  render  the  design  patent- 
able.   Crier  v.  Innes,  160  Fed.  103,  106,  107. 

The  mere  bringing  together  of  old  ele- 
ments, which  in  their  new  places  do  no  more 
than  their  original  work  and  do  not  co-oper- 
ate with  other  elements  in  doing  something 
new  and  useful,  is  not  "invention";  but.  If 
they  coact  with  each  other  In  a  new  and  un- 
itary organization  so  as  to  produce  a  more 
beneficial  result  than  by  their  separate  opera- 
tion, it  may  constitute  a  patentable  combina- 
tion. National  Tube  Co.  v.  Aiken,  163  Fed. 
254,  261,  91  C.  C.  A.  114. 

Cliange  of  material 

The  use  of  a  different  material  in  con- 
structing an  article  previously  patented  in- 
volves invention  where  It  produces  a  useful^ 


result,  increased  efficiency,  or  a  decided  sav- 
ing in  operation.  George  Frost  Co.  v.  Sam- 
stag,  180  Fed,  739,  740,  105  C.  C.  A.  37. 

DeTolopmomt  of  idea 

"Invention"  is  not  confined  to  the  con- 
crete mechanical  form  into  which  an  idea 
ultimately  evolves.  "Invention"  is  the  idea 
itself,  the  burst  of  new  thought,  the  discov- 
ery; and  patentable  invention  is  the  conjunc- 
tion of  these  with  appropriate  and  efficient 
mechanical  means.  Confessedly,  an  old  idea, 
carried  out  mechanically  in  a  new  form,  is 
patentable  invention.  A  new  idea,  carried 
out  mechanically  in  an  old  form,  ought  equal- 
ly to  be  regarded  as  patentable  Invention.  To 
hold  otherwise  Is  to  dethrone  the  head  and 
enthrone  the  hands;  to  leave  genuine  genius 
unrecompensed,  while  placing  the  inventor's 
crown  on  mechanical  skill.  Brown  v.  Crane 
Co.,  133  Fed.  235.  237,  66  0.  C.  A.  67a 

Eztenaion  of  orlgiBal  idoa 

It  is  not  "invention"  to  merely  extend 
the  use  of  an  old  combination  of  elements, 
where  no  new  result  is  produced  and  no  new 
method  of  producing  the  old  result  Volgt- 
mann  v.  Weis  ft  Ridge  Cornice  Ca,  148  Fed. 
848,  853,  78  O.  C.  A.  53& 

The  mere  carrying  forward  or  a  mere 
extended  application  of  the  original  thought 
is  not  "invention,"  even  though  it  results  in 
improvement  in  degree.  Voightmann  v. 
Weis  &  Ridge  Cornice  Co.,  133  Fed.  298,  303 
(citing  Consolidated  Roller-Mill  Co.  v.  Walk- 
er, 11  Sup.  Ct  292,  138  U.  S.  124,  34  L.  Ed. 
920:  Wright  v.  Yuengling,  15  Sup.  Ct  1,  155 
U.  S.  47,  39  Lw  Ed.  64). 

Xa&proTeinejtt 

"Invention,"  in  the  nature  of  improve- 
ments, is  the  double  mental  act  of  discern- 
ing. In  existing  machines,  processes,  or  arti- 
cles, some  deficiency,  and  pointing  out  the 
means  of  overcoming  it  General  Electric 
Co.  V.  Sangamo  Electric  Co.,  174  Fed.  246, 
251,  98  C.  C.  A.  154. 

Not  every  Improvement  is  "invention." 
If  ordinary  mechanical  skill  is  adequate  to 
make  the  selection  of  elements  from  ma- 
chines in  the  prior  art  and  their  union  or 
combination  in  a  new  machine,  operating  in 
the  old  way  and  accomplishing  the  same  re- 
sult, although  it  may  be  an  improved  result, 
and  no  new  idea  is  involved  in  the  process, 
there  is  no  patentable  "invention,"  however 
great  the  improvement  American  Laundry 
Machinery  Mfg.  Co.  v.  Troy  Laundry  Ma- 
chinery Co.,  171  Fed.  870,  877  (citing  Dodge 
Coal  Storage  Co.  v.  New  York  Ont  &  H. 
R.  R.  Co.,  l.'iO  Fed.  738-741,  80  C.  C.  A.  404: 
Dunbar  v.  Eastern  Elevating  Co.,  81  Fed.  201, 
26  C.  C.  A.  ar^O;  Atlantic  Works  v.  Brady, 
2  Sup.  Ct.  225,  107  U.  S.  192,  199,  200,  27 
L.  Ed.  438). 

Meol&anieal  skill 

"Invention"  is  not  the  offspring  of  mere 
mechanical  skill,  no  matter  how  highly  de- 
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veloped  It  may  be;  and,  while  It  may  be  said 
to  be  the  product  of  the  intellect  as  against 
mere  handiness  in  the  use  of  tools,  it  is  not 
every  new  mental  conception  in  a  useful  art 
which  marks  an  advance  in  such  art  that 
will  raise  the  mechanic  into  an  inventor  un- 
der the  patent  laws.  Lord  &  Burnham  CJo. 
V.  Payne,  190  Fed.  172,  178. 

It  is  not  "invention"  to  produce  a  device 
which  a  skilled  mechanic,  upon  suggestion  of 
what  was  required,  would  produce,  especial- 
ly so  when  he  is  aided  in  the  work  of  con- 
struction by  devices  and  appliances  in  prac- 
tical use  pregnant  with  suggestions  of  larger 
and  better  use.  Boss  v.  Dowden  Mfg.  Co., 
157  Fed.  681,  684,  86  O.  O.  A.  449  (citing  Tie- 
man  V.  Kraatz,  85  Fed.  439,  29  0.  O.  A.  259). 

Mental  oonoeptlon. 

A  conception  of  the  mind  is  not  sufficient 
as  an  "invention,"  or  a  completed  "inven- 
tion," within  section  4886,  Rev.  St.  (U.  S. 
Comp.  St.  1901,  p.  3382),  requiring  that,  to  be 
entitled  to  a  patent,  the  person  must  have 
'Invented"  or  "discovered"  scHue  new,  eta, 
thing.  Westinghouse  Mach.  Co.  v.  General 
Electric  Co.,  199  Fed.  907,  916. 

That  which  influences  the  mental  con- 
ception, and  leads  one,  step  by  step,  until 
his  device  is  successfully  produced,  is  "in- 
vention," as  distinguished  from  mere-  "me- 
chanical skill."  Steiner  &  Voegtly  Hard- 
ware Co.  V.  Tabor  Sash  Co.,  178  Fed.  831, 
841. 

A  conception  alone,  although  first  in 
time,  is  not  patentable,  but  must  be  accom- 
panied by  mechanical  embodiment,  which, 
to  make  the  invention  patentable,  must  itself 
be  unanticipated.  Yoightmann  v.  Perkinson, 
138  Fed.  56,  57,  70  C.  C.  A.  482. 

A  theory  or  mental  conception  of  a  new 
device  is  not  "invention"  within  the  patent 
law,  and  the  date  of  an  invention  cannot  be 
carried  back  of  the  time  when  it  was  em- 
bodied in  a  model  or  drawing,  or  some  con- 
crete form  would  liable  those  skilled  in  the 
art  to  construct  the  device.  Corrington  v. 
Westinghouse  Air  Brake  Co.,  178  Fed,  711, 
715,  103  C.  C.  A.  479. 

INVENTIVE  DISCOVERY 

"Inventive  discovery"  involves  the  intel- 
ligent apprehension  of  relations  not  before 
recognized  by  others,  although  actually  ex- 
isting, followed  by  the  conception  of  how 
they  can  be  practically  utilized.  Eck  v.  Kutz, 
132  Fed.  758,  779. 

INVENTOR 

The  general  rule  is  that  he.  who  first 
reduces  an  invention  to  practice  is  ordinarily 
held  to  be  the  "inventor"  as  against  another 
who  claims  to  have  previously  conceived  the 
idea  which  led  to  the  invention,  but  made  no 
practical  application  of  it  Killeen  v.  Buf- 
falo Furnace  Co.,  140  Fed.  33,  36,  37. 


INVENTORY 

See  Complete  Inventory. 

A  covenant  in  a  policy  issued  to  a  corpo- 
ration conducting  a  tobacco  warehouse  cov- 
ering the  tobacco  therein,  which  required  the 
insured  to  keep  "a  complete  itemized  Inven- 
tory of  stock  on  hand,  showing  grades  and 
brands,"  did  not  require  such  inventory  to 
contain  a  statement  of  values  which  were 
readily  ascertainable  from  the  statement  of 
grades  or  brands.  KUne  Bros.  &  Co.  v.  Royal 
Ins.  Co.,  192  Fed.  378»  384. 

"Lexicographers  say  that  'inventory*  is 
an  itemized  list  of  the  various  articles  con- 
stituting a  collection,  estate,  stock  in  trade, 
etc.,  with  their  values."  Under  an  iron-safe 
clause  requiring  the  keeping  of  a  complete 
itemized  inventory,  an  inventory  which  lumps 
bills  of  goods,  without  setting  out  the  items 
or  their  quality  or  the  stock  thereof,  is  in- 
sufficient, especially  where  tw^  inventories 
which  more  nearly  comply  with  the  clause 
had  been  started  and  never  completed  but  de- 
stroyed and  the  books  as  kept  were  not  suffi- 
cient without  the  clause.  Phoenix  Ins.  Co.  v. 
Sherman,  66  S.  B.  81,  83,  110  Va.  435. 

An  inventory  of  a  stock  of  merchandise, 
within  the  meaning  of  the  term  "inventory" 
as  used  in  what  is  known  as  the  "Iron-safe 
clause"  of  a  fire  insurance  policy,  means  a 
list  of  all  the  articles  of  merchandise  in  the 
stock,  sufficiently  itemized  to  show  the  kinds 
and  numbers  or  quantities  thereof,  together 
with  their  values  at  the  time  of  making  the 
same,  as  nearly  as  they  can  be  ascertained. 
In  the  case  of  a  store  opening  with  an  entire- 
ly new  stock  of  goods,  at  or  about  the  date  of 
the  issuance  of  the  policy,  the  invoices  of  the 
first  lot  of  goods  put  into  it,  giving  the  quan- 
tities thereof  by  items,  with  the  cost  prices, 
if  preserved  and  kept  for  production,  on  the 
demand  of  the  insurer,  as  and  for  an  inven- 
tory, will  constitute  such  a  list,  and  the  in- 
surer will  have  substantially  complied  with 
so  much  of  the  policy  as  requires  the  taking 
of  an  inventory.  In  determining  what  con- 
stitutes such  an  inventory,  regard  must  be 
had  to  the  purpose  for  which  it  is  required, 
and,  in  seeking  this,  all  parts  of  the  "iron- 
safe  clause"  should  be  read  and  considered 
together.  Ruffner  Bros.  v.  Dutchess  Ins.  Co., 
53  S.  E.  943,  944,  59  W.  Ya.  432,  115  Am.  St. 
Rep.  924,  8  Ann.  Cas.  866. 

An  inventory,  in  the  sense  used  in  an  in- 
surance policy,  means  an  itemized  list  or  enu- 
meration of  property,  article  by  article,  and 
is  not  intended  merely  to  show  the  gross  val- 
ue of  the  property  insured,  but  it  Is  to  enable 
the  parties  to  ascertain  the  difiCerent  articles 
which  go  to  make  up  the  entire  stock  in  or- 
der that  the  insurance  company  may  test  the 
correctness  of  the  claim  for  damages  in  two 
respects:  First,  whether  the  articles  com- 
posing the  stock  belong  to  the  class  of  prop- 
i  erty  covered  by  the  policy ;  second,  whether 
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the  raluatloii  attached  to  the  diCferent  Items 
is  reasonable.  Shawnee  Fire  Ins.  Co.  v. 
Thompson  &  RoweU,  119  Pac  985,  989,  80 
OU.  466. 

An  invoice  of  goods  purchased  is  not  an 
'Inventory"  of  stock  to  be  produced  ander 
the  iron-safe  clause  of  a  fire  policy,  nor  is  a 
set  of  books  such  an  ''inventory."  Johnson 
V.  Sun  Fire  Ins.  Co.,  60  S.  E.  118,  120,  3  Ga. 
App.  430  (citing  Bverett-Ridley-Ragan  Co.  v. 
Traders'  Ins.  Co.,  48  S.  E.  918,  121  Ga.  228, 
104  Am.  St  Rep.  99;  Southern  Fire  Ins.  Co. 
V.  Knight,  36  S.  B.  821,  111  Ga.  622,  62  L.  R. 
A.  70,  78  Am.  St  Rep.  216;  Hester  v.  Scot- 
tish Union  &  National  Ins.  Co.,  41  S.  E.  652, 
115  Qa.  454). 

Invoices  and  entries  In  a  ledger  made 
from  them,  stating  the  aggregate  value  of 
goods  sent  from  one  store  to  another  by  the 
proprietor  of  both,  not  in  all  cases  specify- 
ing the  kind  of  goods,  was  not  an  inventory 
within  the  iron-safe  clause  of  a  policy  of 
fire  Insurance  making  the  taking  of  'inven- 
tory*' at  least  once  a  year  a  condition  pre- 
cedent to  the  insurer's  liability  on  the  poUcy. 
An  "inventory"  is  a  "detailed  and  itemized 
enumeration  of  the  articles  composing  the 
stock  with  the  value  of  each."  Coggins  v. 
iEtna  Ins.  Co.,  56  S.  B.  506,  508,  144  N.  C.  7, 
8  L.  R.  A.  (N.  S.)  839,  119  Am.  St  Rep.  924 
(quoting  and  adopting  definition  in  Roberts, 
Willis  &  Taylor  Ck>.  v.  Sun  Mut  Ins.  Co.,  48 
S.  W.  559,  19  Tex.  Civ.  App.  344). 

An  "inventory/'  "One  car  load  household 
furniture,"  is  not  such  an  inventory  of  at- 
tached goods  as  the  statute  requires  to  be 
made  by  a  constable  serving  the  attachment 
by  which  an  action  in  a  justice  court  is  com- 
menced, so  that  Jurisdiction  is  not  conferred 
on  the  Justice  by  the  service  thereof,  with 
the  writ,  on  the  person  in  whose  possession 
the  goods  were  found.  Knack  v.  Berlin,  114 
N.  W.  342,  343,  150  Mich.  550. 

The  word  "schedule"  has  a  meaning  as 
the  equivalent  to  "inventory."  An  inventory 
is  a  list  or  catalogue  of  property  merely, 
without  attempt  to  describe  the  same  in  de- 
tail. A  schedule  of  property  for  taxation  is 
a  list  of  assessable  articles  without  attempt 
to  describe  the  same  in  detail.  A  statement 
is  defined  to  be  "a  formal,  exact,  detailed 
presentation."  A  statement  would  contain 
all  that  would  appear  in  a  schedule  or  list, 
but  would  contain  minuti«  and  matter  of  de- 
scription not  necessary  to  a  schedule  or  in- 
ventory. Section  49  of  the  revenue  act  (3 
Starr  &  C.  Ann.  St  1896,  p.  3423,  c.  120),  pre- 
scribing a  penalty  for  the  failure  of  a  rail- 
road to  file  a  statement  with  the  county 
clerk,  refers  to  the  statement  or  schedule 
showing  the  property  held  for  right  of  way 
and  the  length  of  tracks  and  turnouts  and 
tracts  of  land  through  which  the  road  runs 
(which  property  Is  afterwards  described  as 
"railroad  track"),  which  is  required  to  be 
filed  by  section  41  of  the  act,  and  cannot  be^ 


extended  by  implication  to  include  the  fail- 
ure to  report  the  value  of  the  railroad  tra(& 
annually,  or  to  return  the  lists  of  rolling 
stock  required  to  be  returned  by  section  44, 
or  to  the  failure  to  make  the  list  or  schedule 
of  personal  property  or  real  estate,  which 
Is  required  to  be  listed  by  section  46.  'Chi- 
cago, R.  I.  &  P.  R.  Ca  T.  People,  76  N.  E.  368, 
370,  217  IlL  164. 

laToioe  distincvLisl&ed 

Under  a  fire  policy  of  insurance  covering 
a  stock  of  goods  in  a  warehouse  which  con- 
tained a  covenant  for  its  avoidance  unless  an 
inventory  should  be  taken  within  30  days, 
an  "inventory"  meant  a  list  made  by  the  mer- 
chant of  the  goods  in  his  store,  and  though 
an  "invoice"  Is  also  a  list  of  goods,  it  is 
made  by  the  consignor  at  the  point  of  ship- 
ment and  does  not  show  that  the  goods  there- 
in listed  have  reached  the  consignee  or  what 
portion  thereof  has  been  sold,  and  the  re- 
quirement of  the  policy  would  not  be  met  by 
the  Invoices  of  the  Insured  plus  his  books. 
Day  T.  Home  Ins.  Co.,  68  South.  549,  661,  40 
L.  R.  A.  (N.  8.)  652. 

INVEST— INVESTMENT 

See  Capital  Invested ;  Money  Loaned  and 
Invested;  Reinvest — Reinvestment; 
Splendid  Investment 

Investments  in  bonds,  stocks,  or  other- 
wise, see  Otherwise. 

It  has  been  adjudged  that  general  de- 
posits in  a  bank  are  not  '^investments"  with- 
in the  mean'  'g  of  a  statute  forbidding  invest- 
ments by  a  state  treasurer.  Warren  v.  Nix, 
135  S.  W.  896,  899,  97  Ark.  874  (citing  State 
V.  McFetridge,  64  N.  W.  1,  998,  84  Wis.  473, 
20  L.  R.  A.  223). 

'To  Invest'  means  to  lay  out  money  or 
capital  In  business  with  a  view  of  obtaining 
an  income  or  profit,  as  to  'invest'  money  in 
bank  stock;  to  employ  for  some  profitable 
use;  to  convert  into  some  other  form  of 
wealth,  usually  of  a  more  or  less  permanent 
nature."  In  re  Curtis,  60  Atl.  240,  241,  26 
R.  1.680. 

"The  Century  Dictionary  defines  the 
word  Invest*  as  follows :  *To  employ  for  some 
profitable  use;  convert  into  some  other  form 
of  Wealth,  usually  of  a  more  or  less  perma- 
nent nature,  as  in  the  purchase  of  property 
or  shares,  or  in  loans  secured  by  mortgages^ 
etc.;  said  of  money  or  capital;  followed  by 
in;  as,  to  invest  one's  means  in  lands  or 
houses  or  in  bank  stock,  government  bonds, 
etc.;  to  invest  large  sums  in  books.'  'Invests 
ment'  in  the  same  dictionary  is  defined  as: 
'An  investing  of  money  or  capital;  expendi- 
ture for  profits  or  future  benefits;  a  plac- 
ing or  conversion  of  capital  in  a  way  intend- 
ed to  secure  income  or  profit  from  its  em- 
ployment; as,  an  Investment  in  active  busi- 
ness, or  in  stocks,  land,  or  the  like:  to  make 
safe  investment  of  one's  principal.'     In  23 
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Cyc.  p.  348,  'invest,*  'as  used  In  oonnection 
with  money  or  capital,  to  give  money  for 
some  other  property;  to  lay  out  money  for 
some  other  kind  of  property,  usually  of  a 
permanent  nature;' literally,  to  clothe  money 
In  some  thing;  to  lay  out  money  In  some  per- 
manent form  so  as  to  produce  an  income; 
to  lay  out  money  or  capital  in  business  with 
the  view  of  obtaining  an  income  or  profit; 
to  place  money  so  that  it  will  yield  a  profit.'  " 
Hence  the  carrying  out  of  a  proposed  merger 
agreement,  by  which  stockholders  may  sur- 
render their  shares  and  receive  in  exchange 
therefor  the  shares  of  the  merged  company', 
so  far  as  such  merger  affects  a  life  insur- 
ance company  owning  shares  in  the  constitu- 
ent companies  upon  expenditures  of  money, 
made  w^hen  not  prohibited  by  law,  does  not 
offend  against  the  provisions  of  Insurance 
Law,  {  100,  as  amended  by  Laws  1906,  p. 
797,  c.  326,  providing  that  life  Insurance  com- 
panies shall  not  invest  In  any  shares  of  the 
stock  of  any  corporation  other  than  a  mu- 
nicipal corporation.  Morse  v.  Equitable  Life 
Assur.  Soc,  108  N.  Y.  Supp.  986,  988,  124 
App.  Div.  236. 

*'An  'investment'  is  some  form  of  prop- 
erty into  which  money  has  been  put  with  the 
Intention  of  holding  it  for  gain  or  increase  or 
for  permanent  safe-keeping.  In  its  common 
meaning  the  word  'investment'  involves  the 
idea  of  intended  profit,  and  ordinarily  the 
word  implies  a  certain  measure  of  perma- 
nence, In  contrast  to  a  speculation  or  tem- 
I)orary  venture.  A  temporary  deposit  of 
money  subject  to  call,  though  some  interest  is 
received  for  it,  is  not  an  Investment'  of  the 
money,  In  the  usual  sense  of  the  word  (Law's 
Estate,  22  Atl.  831,  144  Pa.  499,  507,  14  L. 
R.  A.  103),  though  It  has  been  held  to  be  so 
in  a  broader  sense  (Jennings  v.  Davis,  31 
Conn.  134,  143).  The  purchase  of  a  note  or 
of  corporate  stock  or  of  real  estate  yielding 
rent,  or  to  be  used  in  business,  or  to  be  held 
for  an  expected  rise  In  value,  Is  an  *ln vest- 
ment' In  the  strictest  sense."  Testator's  will 
devised  the  bulk  of  his  estate  to  trustees  for 
the  benefit  of  grandchildren,  and  declared 
that  it  would  be  lawful  for  the  trustees  and 
their  successors  to  change  Investments  exist- 
ing under  the  will,  and  that,  in  case  of  the 
death  of  any  married  granddaughter,  If  she 
left  Issue  her  portion  should  be  paid  to  the 
guardian  of  any  child  or  children,  to  be  held 
in  trust  for  its  or  their  benefit.  Held,  that 
the  term  "investments,"  as  used  in  such  will, 
included  real  estate,  and  authorized  the 
trustees  to  sell  real  estate  belonging  to  the 
testator  which  had  become  unproductive.  In 
re  Curtis,  60  Atl.  240,  241,  26  R.  I.  580  (quot- 
ing Una  V.  Dodd,  39  N.  J.  Eq.  173,  186 ;  Sav- 
ings Bank  of  San  Diego  County  v.  Barrett, 
58  Pac.  914, 126  Cal.  413;  Colorado  Sav.  Bank 
v.  Evans,  56  Pac.  981,  12  Colo.  App.  334,  342; 
People  v^  Utlca  Ins.  Co.  [N.  Y.l  15  Johns.  358, 
392,  8  Am.  Dec.  243;  Lyon  v.  Zimmer,  30 
Fed.  410). 


The  retention  of  money  in  his  own  hands 
by  the  guardian  of  a  ward  and  the  giving  of 
a  note  therefor  cannot  be  said  to  amount  to 
an  "investment.".  The  accepted  definitions  of 
that  term,  as  well  as  its  derivation,  involve 
the  idea  of  the  clothing  or  Investiture  of  the 
funds  with  new  and  different  attributes.  It 
is  defined  "to  convert  into  some  other  form  of 
wealth,  usually  of  a  more  or  less  permanent 
nature,"  and  **to  be  the  laying  out  of  money 
in  the  purchase  of  some  species  of  property, 
especially  a  source  of  Income  or  profit,"  and 
giving  money  for  some  other  property,  or  the 
laying  out  of  money  la  such  manner  that  it 
may  produce  a  revenue.  Fidelity  &  Deposit 
Co.  of  Maryland  v.  Freud,  80  AtL  603,  605, 
115  Md.  29. 

Am  lottery 

Bond  Investment  scheme  as  lottery,  see 
liOttery. 

As  personal  property 

See  Personal  Property. 

INVEST  AND  MANAGE 

In  a  win  creating  a  trust  in  the  residue, 
a  power  to  'invest  and  manage"  Implies  a 
power  of  sale.  Robinson  v.  Robinson,  72  Atl. 
883,  885,  105  Me.  68,  134  Am.  St.  Rep.  537. 


INVESTMENT  GOMPANT 

A  corporation  organized  to  purchase 
land,  and  whose  capital  is  invested  therein, 
is  not  an  investment  company  within  Revenue 
Law,  I  56,  requiring  the  president  or  other 
officer  to  make  a  statement  of  the  capital 
stock  and  to  deliver  the  same  to  the  assessor, 
and  providing  that  such  stock  shall  be  as- 
sessed as  property  belonging  to  other  corpora- 
tions and  individuals,  and  that,  if  the  bank, 
association,  or  company  shall  have  acquired 
land  or  other  tangible  property  assessed  sep- 
arately, the  assessed  value  thereof  shall  be 
deducted  from  the  valuation  of  the  stock. 
Dressier  v.  Wayne  County,  122  N.  W.  23,  24, 
84  Neb.  774. 

INVESTMENT  IN  BONDS 

Under  Rev.  St.  Ohio  1890,  f  2730,  declar- 
ing that  '^investments  in  bonds"  shall  In- 
clude all  moneys  In  bonds  or  certificates  of 
Indebtedness  or  other  evidences  of  indebted- 
ness of  whatever  kind,  whether  Issued  by 
Incorporated  or  unincorporated  companies, 
cities,  counties,  or  other  corporations,  and 
section  2731,  subjecting  to  taxation  all  invest- 
ments in  bonds,  municipal  bonds  deposited  by 
a  foreign  corporation  with  the  superintend- 
ent of  Insurance  for  the  security  of  policy 
holders,  and  which  are  not  returned  by  either 
the  company  or  the  superintendent  of  insur- 
ance, may  be  listed  for  taxation  by  the  audi- 
tor of  the  county  in  which  they  are  held. 
Western  Assur.  Co.  v.  Halliday,  127  Fed.  830. 
831. 
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INVESTMENT  SECURITY 

Such  stock  and  evidences  of  indebtedness 
of  private  corporations  as  may  be  boagbt  on 
the  market  are  commonly  referred  to  as  "in- 
vestment securities/*  Robotham  v.  Pruden- 
tial Ins.  Co.  of  America,  53  AtL  842,  847,  64 
N.  J.  Eq.  673. 

INVESTIGATE— INVESTIGATION 

See  Due  Investigation. 

Any  investigation,  see  Any. 

As  special  proceeding,  see  Special  Pro- 
ceeding. 

Fair  and  just  investigation,  see  Fair  and 
Just 

Subject  to  investigation,  see  Subject  To. 

Where  a  watchman  employed  by  a  rail- 
way company  was  authorized  to  "investigate" 
the  matter  of  throwing  sticks  at  passenger 
cars,  his  act  in  arresting  plaintiff  on  a  charge 
of  throwing  sticks  at  a  train  was  within  the 
scope  of  his  authority  so  as  to  render  the 
railway  company  responsible  tlierefor.  John- 
ston V.  Chicago,  St.  P.,  M.  &  O.  By.  Co.,  110 
N.  W.  424,  426,  130  Wis.  492. 

The  word  "Investigation,"  in  Acts  1897, 
c.  14,  relative  to  the  preservation  of  the 
purity  of  elections,  and  defining  and  punish- 
ing offenses  against  the  elective  franchise, 
and  providing  that  a  person  offending  against 
any  provisions  of  the  act  is  a  competent  wit- 
ness against  another  person  so  offending  and 
may  be  compelled  to  attend  and  testify  on 
any  trial,  hearing,  proceeding,  or  investiga- 
tion, relates,  when  construed  with  reference 
to  the  words  "trial,  hearing,  and  proceeding," 
to  proceedings  and  investigations  before  a 
grand  Jury  when  the  state  is  proceeding  by 
indictment  or  presentment,  and  all  the  words 
are  terms  pertaining  to  proceedings  of  a  crim- 
inal nature  and  mark  the  different  steps  in  a 
criminal  prosecution,  and  an  offender  can  be 
compelled  to  testify  only  in  some  criminal 
trial,  hearing,  proceeding,  or  investigation 
of  some  other  offender,  and  cannot  be  com- 
pelled to  testify  or  punished  for  failure  to 
testify  in  a  civil  proceeding  growing  out  of  a 
fraudulent  election.  Lindsay  r.  Allen,  82  S. 
W.  648,  649, 113  Tenn.  617. 

INVIOLATE 

To  be  "inviolate*'  is  to  be  unhurt,  unin- 
jured, unpolluted,  or  unbroken.  Rldgely  v. 
Taylor,  110  N.  Y.  Supp.  665,  667,  126  App. 
Div.  303. 

Const,  art.  1,  {  7,  declaring  that  the  right 
of  a  trial  by  Jury  shall  remain  inviolate,  does 
not  withhold  from  the  Legislature  the  power 
to  pass  general  laws  providing  for  the  man- 
ner in  which,  and  the  persons  by  whom, 
Jurors  shall  be  selected,  drawn,  summoned  or 
impaneled;  the  word  ^In violate"  meaning 
freedom  from  hurt,  harm,  defilement,  profa- 
nation, or  substantial  impairment,  but  not  im- 


porting immunity  from  all  regulation.  State 
V.  De  Lorenso,  79  Atl.  839,  840,  81  N.  J.  Law, 
613,  Ann.  Cas.  1912D,  329. 

The  term  "inviolate,"  as  used  in  Const, 
art  1,  {  7,  providing  that  "the  right  to  trial 
by  Jury  shall  remain  'inviolate,* "  means  free- 
dom from  hurt,  harm,  defilement,  profana- 
tion, or  such  other  idea  connoting  partial 
destruction  or  substantial  impairment,  and  it 
in  no  sense  imports  immunity  from  all  regu- 
lation. Humphrey  v.  Eakley,  60  Atl.  1097, 
1098,  72  N.  J.  Law,  424,  6  Ann.  Cas.  929. 

INVITATION 

See  Implied  Invitation;  Licensee  by  Ex- 
press Invitation;  Licensee  by  Implied 
Invitation. 

The  word  "Invitation,"  in  the  rule  that 
a  licensee  who  goes  on  the  premises  of  an- 
other by  the  latter's  invitation,  and  for 
purposes  of  the  latter,  is  an  invitee,  includes 
enticement,  allurement,  and  inducement, 
where  the  case  holds  such  features,  and  the 
invitation  may  also  be  implied  by  a  dedica- 
tion, or  it  may  arise  from  known  customary 
use,  or  It  may  be  implied  by  any  state  of 
facts  on  which  it  naturally  and  reasonably 
arises.  Glaser  v.  Rothchild,  120  S.  W.  1,  3, 
221  Mo.  180,  22  L.  R.  A.  (N.  S.)  1045,  17  Ann. 
Cas.  676. 

The  word  'invitation,*'  within  the  rule 
that  an  owner  of  land  who  holds  out  any  invi- 
tation for  others  to  go  thereon  must  keep  his 
premises  in  a  safe  condition,  imports  that  the 
person  entering  on  the  premises  did  not  act 
merely  for  his  own  convenience  and  pleasure, 
and  from  motives  to  which  no  act  of  the 
owner  contributed,  but  that  he  entered  the 
premises  because  he  was  led  to  believe  that 
they  were  intended  to  be  used  by  visitors,  and 
that  such  use  was  not  only  acquiesced  in  by 
the  owner,  but  that  it  was  in  accordance  vrith 
the  intention  and  design  with  which  the  place 
was  adapted  and  prepared  or  allowed  to  be 
so  used.  Alabama  Great  Southern  R.  Co.  v. 
Godfrey,  47  South.  185,  190,  156  Ala.  202,  130 
Am.  St.  Rep.  76. 

The  term  "invitation,"  as  used  In  deter- 
mining the  degree  of  care  necessary  to  be  ex- 
tended toward  one  on  the  property  of  an- 
other, includes  both  an  actuial  bidding  or  an 
express  invitation,  and  also  an  allurement  or 
enticement  which  amounts  to  an  implied  in- 
vitation. Such  implied  invitation  may  be  in- 
ferred from  some  act  or  line  of  conduct  or 
from  a  designation  or  dedication,  but  mere 
acquiescence  in  the  use  of  one's  land  by  an- 
other is  not  sufficient  Baltimore  &  O.  S.  W. 
R.  Co.  V.  Slaughter,  79  N.  E.  186, 189,  167  Ind. 
330,  7  L.  R.  A.  (N.  S.)  597,  119  Am.  St  Rep. 
503  (quoting  and  adopting  definitions  in  Indi- 
ana, B.  &  W.  R.  Co.  V.  Barnhart,  16  N.  E.  121, 
115  Ind.  399;  citing  Evansville  &  T.  H.  R.  Co. 
V.  Griffin,  100  Ind.  221,  50  Am.  Rep.  783; 
Sweeny  v.  Old  Colony  R.  Co.,  10  Allen  [92 
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Mass.]  308,  87  Am.  Dec.  644;  Carleton  ▼. 
Franconla  Iron  ft  Steel  Co.,  99  Mass.  216; 
Toledo,  W.  ft  W.  R.  Co.  v.  Gnish,  67  111.  262, 
16  Am.  Kep.  618;  Doss  v.  Missouri,  K.  ft  T. 
Ry.  Co.,  59  Mo.  27,  21  Am.  Rep.  371;  ElUott 
V.  Pray,  10  Allen  [92  Mass.]  378,  87  Am.  Dec. 
653;  Stratton  v.  Staples,  59  Me.  95;  New  Or- 
leans, M.  ft  C.  R.  Co.  V.  Banning,  15  Waa  649, 
21  L.  Ed.  220;  Bennett  v.  LouisviUe  ft  N.  R. 
Co.,  102  U.  S.  577,  26  I*  Ed.  235;  Lary  v. 
Cleveland,  C,  C.  ft  I.  Ry.  Co.,  78  Ind.  323,  41 
Am.  Rep.  572;  Pittsburgh,  Ft  W.  ft  C.  R.  Co. 
V.  Bingham,  29  Ohio  St  364;  Jefferson vlUe,  M. 
ft  I.  Ry.  Co.  V.  Goldsmith,  47  Ind.  43;  Hap- 
greaves  v.  Deacon,  25  Mich.  1;  Nicholson  v. 
Erie  R.  Co.,  41  N.  Y.  525;  Durham  v.  Mussel- 
man  [Ind.]  2  Blackf.  96,  18  Am.  Dec.  133; 
Gillis  V.  Pennsylvania  Ry.  Co.,  59  Pa.  129,  98 
Am.  Dea  317;  Burdick  v.  Cheadle,  26  Ohio 
St  393,  20  Am.  Rep.  767). 

The  word  "invitation*'  has  both  a  col- 
loquial and  a  legal  meaning.  The  former  im- 
ports a  fact  of  well-known  signification ;  the 
latter  a  conclusion  of  law  to  which  definite 
rights  and  liabilities  attach.  The  averment 
in  a  declaration  that  a  car  came  nearly  to  a 
standstill  at  the  instance  and  request  of  the 
plaintiff,  who  then  and  there,  at  the  instance 
and  request  of  defendant,  was  then  and  there 
invited  to  become  a  passenger,  Is  a  statement 
of  a  conclusion  drawn  by  the  pleader  from 
inadequate  or  undisclosed  facts,  and  is  bad  on 
demurrer.  In  a  pleading  imputing  legal  lia- 
bility, the  word  ^Invitation"  must  be  given  its 
legal,  and  not  its  colloquial,  meaning.  Ken- 
nedy V.  North  Jersey  St  Ry.  Co.,  60  AtL  40, 
72  N.  J.  Law,  19. 

Where  a  complaint  for  injuries  to  a  child 
on  defendant's  premises  nowhere  alleged  that 
the  child  was  on  the  premises  by  an  express 
invitation,  and  in  using  the  words  "invita- 
tion of  always  preceded  them  with  the 
words  **with  the  knowledge  and  consent,"  so 
that  the  word  **invitation"  thus  used  would 
not  mean  an  express  invitation  or  an  implied 
one,  the  complaint  could  not  be  considered  as 
alleging  an  express  invitation.  Paollno  v. 
McKendall,  53  Ati.  268,  269,  24  R.  I.  432,  60 
L.  R.  A.  133,  96  Am.  St  Rep.  736. 

*'  'Temptation'  is  not  always  Invitation.' 
Ab  the  common  law  is  understood  by  the  most 
competent  authorities,  it  does  not  excuse  a 
trespasser  because  there  is  a  temptation  to 
commit  it,  or  hold  property  owners  bound  to 
contemplate  the  infraction  of  property  rights 
because  the  temptation  to  untrained  minds 
to  infringe  them  might  have  been  foreseen." 
Plaintiff's  intestate,  a  boy  7^  years  old,  was 
killed  an  a  Sunday  afternoon  by  the  falling  of 
a  brick  chimney  attached  to  a  dwelling  house 
which  was  being  demolished  by  defendants. 
The  bricks  supporting  the  chimney  were  left 
in  a  safe  condition  by  defendants  at  the  close 
of  work  on  Saturday,  the  day  before,  but  were 
removed  by  deceased  and  another  child  while 
playing  on  the  first  floor  of  the  house  without 


defendants'  permission.  The  lot  on  which 
the  house  was  situated  was  not  fenced.  The 
building  was  left  unguarded,  and  no  means 
were  taken  to  prevent  persons  from  tres- 
passing on  the  land.  Held,  that  though  de- 
fendants might  have  contemplated  that  chil- 
dren would  be  attracted  to  the  house,  and 
that  such  accident  might  occur,  they  were  not 
liable  for  the  death  of  decedent,  since,  in  the 
absence  of  a  neglect  of  some  legal  duty,  the 
duty  was  not  imposed  on  them  of  protecting 
children  from  yielding  to  temptation  to  un- 
lawfully enter  the  premises,  Wilmot  v.  Mc- 
Padden,  65  Atl.  157,  160,  79  Conn.  367,  19  L. 
R.  A.  (N.  S.)  1101  (quoting  and  adopting  the 
definition  in  Hblbrook  v.  Aldrich,  46  N.  E. 
115,  168  Mass.  16,  36  L.  R.  A.  493,  60  Am.  St 
Rep.  364). 

Where  the  porter  or  guard  of  a  passen- 
ger train  called  out:  "Jersey  City!  Last 
stop!  All  out!"  and  followed  it  by  opening 
the  vestibule  door  of  the  car,  such  statement 
and  act  did  not  constitute  a  positive  assur- 
ance to  passengers  that  the  car  had  stopped, 
nor  an  "invitation"  to  passengers  to  alight 
before  the  car  had  in  fact  stopped.  Mearns 
V.  Central  R.  R.  of  New  Jersey,  139  Fed.  543» 
545,  71  C.  C.  A.  831. 

Where  plaintiff,  by  permission  of  defend- 
ant's Janitor,  went  into  defendant's  cellar 
to  use  its  grindstone,  and  was  injured  by  the 
breaking  of  a  4^e<^tive  floor,  plaintiff  was 
not  there  by  "invitation,"  so  that  defendant 
owed  him  no  duty  except  to  refrain  from  in- 
tentional injury,  and  was  not  liable  for  his 
injuries.  Forbrick  v.  General  Electric  Co., 
92  N.  Y.  Supp.  36,  45  Misc.  Rep.  452  (citing 
Larmore  v.  Crown  Point  Co.,  4  N.  B.  752,  101 
N.  Y.  391,  54  Am.  Rep.  718;  Beck  v.  Carter, 
68  N.  Y.  283,  23  Am.  Rep.  175). 

In  pleas  alleging  that  decedent,  without 
invitation  from  defendant,  boarded  the  car 
on  which  he  was  riding,  the  word  "invitation" 
is  a  term  of  considerable  breadth,  including 
not  only  express  invitation,  but  the  invitation 
that  may  be  implied  from  custom,  usage,  or 
conduct  on  the  part  of  the  carrier,  or  of  its 
servants,  if  notorious  or  actually  known  to 
the  carrier  or  its  alter  ego.  Lawrence  v. 
Kaul  Lumber  Co.,  55  South.  Ill,  113, 171  Ala. 
300. 

Where  a  city,  in  addition  to  approving  a 
long  and  continuous  usage  of  streets  by  the 
pubUc  as  highways,  extended  its  public  sew- 
er and  lighting  systems  over  such  streets,  its 
acts  constituted  an  invitation  to  the  public 
to  use  them  as  public  thoroughfares  which 
the  city  had  undertaken  to  maintain  in  a 
reasonably  safe  condition  for  travel.  Twe- 
dell  V.  City  of  St.  Joseph,  152  S.  W.  432,  433, 
167  Mo.  App.  547. 

"Mere  use  by  the  public  (of  a  path  along 
a  railroad  right  of  way)  without  objection  of 
the  owner  is  not  sufficient  to  authorize  the 
inference  of  an  'invitation.'"    De  La  Pena 
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T.  International  ft  G.  N.  R.  Co.,  74  S.  W.  58, 
59,  32  Tex.  Civ.  App.  241. 

In  an  action  to  recover  money  lost  In 
playing  poker,  the  court  instructed  that  if  de- 
fendants invited  or  otherwise  Induced  plain- 
tiff to  visit  their  place,  and  that  a  poker  game 
was  being  carried  on  by  defendants,  and  that 
while  playing  said  game  plaintiff  lost  at  any 
time  and  within  24  hours  $5  or  more,  a  ver- 
dict should  be  returned  for  the  amount  of 
plalntiflTs  losses  not  exceeding  the  sum  sued 
for,  and  that  by  "inviting"  or  "inducing"  is 
not  meant  merely  personal  application  to  the 
person  invited,  but  any  conduct  that  induces 
such  person  to  visit  such  place.  Plaintiff  re- 
quested an  instruction  that  by  *'  inviting, 
persuading,  or  inducing,'  Is  not  meant  that 
personal  application  be  made  to  such  person 
visiting  such  place,  but  the  mere  setting  up 
and  furnishing  such  a  place  to  carry  on  a 
game  of  chance  is  sufficient  invitation." 
Held,  that  it  was  error  to  refuse  this  instruc- 
tion. Roberts  v.  Respass,  114  S.  W.  341,  343, 
131  Ky.  10. 

lAoemBo  diatinsvlflhed 

As  respects  the  question  whether  a  per- 
son is  on  premises  as  a  licensee  or  by  invita- 
tion, "  invitation*  is  inferred  where  there  is 
a  common  interest  or  mutual  advantage, 
while  license  is  inferred  where  the  object  is 
the  mere  pleasure  or  benefit  of  the  person 
using  it."  Southern  Ry.  Co.  In  Kentucky  v. 
Goddard,  80  S.  W.  675,  676, '121  Ky.  567,  12 
Ann.  Cas.  116  (quoting  and  adopting  distinc- 
tion stated  in  1  Whart.  Neg.  §  349). 

"Invitation"  is  a  term  whose  legal  import 
IS  known  and  may  be  used  to  express  the  re- 
lation between  an  owner  or  occupier  of  land, 
and  one  who  comes  thereon  under  certain 
circumstances.  The  invitation  which  creates 
such  relation  may  be  express,  as  when  the 
owner  or  occupier  of  lands  by  words  invites 
another  to  come  on  It,  or  make  use  of  it,  or 
something  thereon,  or  it  may  be  Implied,  as 
when  such  owner  or  occupier  by  acts  or  con- 
duct leads  antither  to  believe  the  land  or 
something  thereon  was  intended  to  be  used 
as  he  uses  them,  and  that  such  use  Is  not 
only  acquiesced  in  by  the  owner  or  occupier, 
but  is  in  accordance  with  the  intention  or 
design  for  which  the  way  or  place  or  thing 
was  adapted  and  prepared  or  allowed  to  be 
used.  There  is  a  clear  'distinction  between  a 
"license"  and  an  "invitation"  to  enter  prem- 
ises, and  an  equally  clear  distinction  as  to  the 
duty  of  an  owner  in  the  two  cases.  An  owner 
owes  to  a  licensee  no  duty  as  to  the  condi- 
tion of  premises,  unless  imposed  by  statute, 
save  that  he  should  not  knowingly  let  him 
run  upon  a  hidden  peril,  or  willfully  cause 
him  harm;  while  to  one  invited  he  is  under 
obligation  for  reasonable  security  for  the  pur- 
poses of  the  invitation.  More  permission  to 
enter  the  premises  creates  the  relation  of 
licensee;  invitation,  expressed  or  implied,  is 
necessary  to  create  the  more  responsible  re- 
lation, and  the  consequent  higher  duty  upon 


the  owner  or  proprietor.  Mandeville  Mills 
V.  Dale,  58  S.  E.  1060-1062,  2  Ga.  App.  607 
(quoting  and  adopting  definition  in  Sweeny 
V.  Old  Colony  ft  N.  R.  Co.,  10  Allen  [92  Mass.] 
378,  87  Am.  Dec.  644;   Turess  v.  New  York, 

5.  ic  W.  R.  Co.,  40  Atl.  614,  61  N.  J.  Law,  314; 
Beehler  v.  Daniels,  18  R.  I.  563,  565,  29  AtL 

6,  27  L.  R.  A.  512,  49  Am.  SL  Rep.  790). 

A  licensee  who  goes  on  the  premises  of 
another  by  that  other's  invitation  and  for 
that  other's  purposes  is  an  "invitee,"  and  the 
duty  to  take  ordinary  care  to  prevent  Injury 
is  at  once  raised,  and  the  word  "invitation" 
in  the  rule  covers  and  includes  in  it  Intlce- 
ment,  allurement,  and  inducement  if  the  case 
holds  such  features,  and  the  invitation  may 
also  be  implied  by  dedication,  or  it  may  arise 
from  known  customary  use,  or  it  may  be  im- 
plied by  any  state  of  facts  on  which  it  nat- 
urally and  reasonably  arises.  Where  a  pro- 
prietor of  a  store  invited  plaintiff  to  come  to 
the  store  to  advise  him  in  a  business  transac- 
tion, and  plaintiff  on  reaching  the  store  found 
the  proporietor  busy  and  while  waiting,  as 
he  was  reqaire4  to  do,  he  asked  permission 
to  go  to  the  basement  to  a  closet  and  permis- 
sion was  granted,  and  while  going  he  fell  into 
an  unguarded  pit  in  the  basement,  plaintiff 
was  on  the  premises  in  response  to  the  pro- 
prietor's "invitation"  and  was  not  a  bare 
licensee  at  the  time,  and  the  proprietor  owed 
him  the  duty  of  exercising  ordinary  care  for 
his  protection.  Glaser  y.  Rothschild,  120  S. 
W.  1,  3,  221  Mo.  180,  22  L.  R.  A.  (N.  S.)  1045, 
17  Ann.  Cas.  576. 


<ti 


It  is  sometimes  diflScult  to  determine 
whether  the  circumstances  make  a  case  of 
^invitation,'  in  the  technical  sense  of  that 
word,  as  used  in  a  large  number  of  adjudged 
cases,  or  only  a  case  of  mere  license.     "The 
principle,'  says  Mr.  Campbell,  in  his  treatise 
on  Negligence,  'appears  to  be  that  invitation 
is  inferred  where  there  is  a  common  inter^t 
or  mutual  advantage,  while  a  "license"  is  in- 
ferred where  the  object  is  the  mutual  pleas- 
ure or  benefit  of  the  person  using  it.' "     De- 
fendant operated  a  railroad  to  the  summit  of 
Pikes  Peak  and  leased  certain  buildings  to 
H.  for  a  hotel  for  25  per  cent,  of  H.'s  gross 
receipts.    The  hotel  was  hi?:her  than  the  sta- 
tion platform,  and  a  retaining  wall  protected 
the  platform  from  loose  stones  which  ml?ht 
roll  down   the  side  of  the   mountain.     The 
wall  was  ascended  by  a  flight  of  steps,  and 
the  buildings  were  located  16  feet  from  the 
top  thereof      Plaintiff  arrived  at  the  hotel 
at  about  10  o'clock  p.  m.,  and,  after  being 
informed   that   the  beds   were   all   full,   he 
obtained    an   employe's   bed.     Later   In    the 
night  he  went  out  of  doors  for  a  private  pur- 
pose, and,  not  keeping  within  the  light  reflec- 
tion from  the  house,  stepped  off  the  retaining 
wall  and  was  injured.     Held,  that  plaintiff 
was  not  an  "invited"  guest  of  the  railroad 
company,  but  was  at  most  a  mere  licensee 
thereof,  as  to  whom  it  owed  no  active  duty  to 
light  or  rail  the  wall.    Watson  t.  Manitou  k 
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Plkea  Peak  Ry.  Co^  92  Pac.  17,  19,  41  Colo. 
138,  17  L.  R.  A,  (N.  S.)  916. 

An  Implied  'Invitation"  to  use  dangerona 
premises,  as  distinguished  from  a  mese  li- 
cense, arises  when  a  benefit  accrues*  to  the 
owner  from  such  use,  or  when  the  use  Is  In 
the  Interest  of  both  parties,  or  Is  connected 
with  the  owner's  business.  Cleveland,  C,  C.  & 
St.  L.  Ry.  Co.  V.  Powers,  88  N,  B.  1073,  1077, 
173  Ind.  105  (citing  Northwestern  Bl.  R.  Co. 
V.  O'Malley,  107  111.  App.  599;  Plummer  v. 
Dill,  31  N.  E.  128,  156  Mass.  426,  32  Am.  St 
Rep.  463;  Dixon  v.  Swift,  56  Atl.  761,  98  Me. 
207,  29  Cyc,  p.  454). 

INVXTEB 

Under  a  petition  for  certiorari  to  review 
proceedings  of  highways  commissioners  which 
averred  that  the  appellants  were  "invited"  to 
attend  the  trial  before  the  justice,  the  word 
**lnvlted"  may  be  understood  to  mean  that 
they  were  summoned,  and,  If  nothing  more 
appears  In  the  petition  to  show  that  the 
justice  had  not  jurisdiction,  the  petition  would 
be  insufficient.  Hegenbaumer  v.  Hecken- 
kamp,  67  N.  E.  380.  202  111.  621. 

INVITED  ERROR 

Invited  error  is  In  the  nature  of  equitable 
estoppel,  and  arises  where  a  party  Induces 
the  trial  court  to  take  certain  action,  and 
then  insists  that  the  action  was  erroneous, 
and  does  not  exist  through  making  of  the 
contention  which  is  held  against  a  party  or 
where  correctness  of  the  contention  has  been 
consistently  Insisted  upon.  Ben  C.  Jones  & 
Co.  V.  Gammel-Statesman  Pub.  Co.  (Tex.) 
141  S.  W.  1048,  1052. 

A  requested  Instruction  cannot  be  re- 
garded on  appeal  as  having  *'lnvlted  error," 
where  It  appears  that  It  was  refused  on  the 
ground  that  It  had  already  been  given  In  the 
main  charge.  Western  Union  Tel.  Co.  v. 
Bowen,  81  S.  W.  27,  28,  97  Tex.  621. 

INVOICE 

See  Cuban  Invoice. 

Where  a  marine  Insurance  policy  cover- 
ing importations  fixed  the  value  of  the  in- 
sured property  at  invoice,  in  the  absence  of 
anything  to  show  that  any  other  Invoice  was 
known  or  commonly  employed  In  Importa- 
tions, the  word  "Invoice"  referred  to  the  In- 
voice required  by  Act  Cong.  June  10,  1890, 
c.  407,  26  Stat.  131,  prohibiting  Importations 
exceeding  $100  In  value,  except  on  invoice 
and  affidavit  showing  the  actual  cost  or 
actual  market  value.  Insurance  Co.  of  North 
America  v.  Wllley,  98  N.  E.  677,  678,  212 
Mass.  75. 

Under  a  marine  Insurance  policy  covering 
an  Importation  valuing  the  property  at  the  In- 
voice, an  invoice,  not  stating  the  actual  cost 
or  actual  market  value,  as  required  by  Act 
Cong.  June  10,  1890,  c.  407,  26  Stat  131,  to 
be  stated  In  the  "Invoice"  accompanying  im- 


portations, was  not  such  an  Invoice  as  the 
contract  contemplated;  and  hence  the  policy 
was  an  open  and  not  a  valued  one,  and,  the 
Insured  having  paid  in  reliance  on  the  valua- 
tions given  in  such  Invoice,  might  recover 
back  the  excess  over  the  actual  value.  In- 
surance Co.  of  North  America  v.  Wllley,  98 
N.  E.  677,  679,  212  Mass.  76. 

The  statement  of  value  on  a  "pro  forma 
Invoice"  Is  wholly  that  of  the  importer  made 
in  order  to  effect  an  entry.  An  entry  on  a 
pro  forma  Invoice  remains  open  until  the 
conditions  of  the  bond  for  the  production  of 
the  consular  Invoice  have  been  fulfilled,  or 
until  the  bond  has  become  forfeited.  The 
provision  In  Customs  Administrative  Act 
June  10,  1890,  c,  407,  §  7,  26  Stat  134,  that 
duty  shall  not  be  assessed  on  "less  than  the 
Invoice  or  entered  value,"  does  not  prevent 
assessment  on  less  than  the  value  stated  in 
a  "pro  forma  invoice"  on  which  entry  Is  made 
under  section  4,  26  Stat  131;  and  where  a 
certified  Invoice  is  produced  In  accordance 
with  the  latter  section,  and  the  value  stated 
therein  Is  approved  by  the  appraiser,  duty 
may  properly  be  assessed  on  that  value,  even 
though  less  than  that  given  In  the  pro  lorma 
Invoice.  United  States  v.  Commercial  Cable 
Co.,  141  Fed.  473,  474. 

Am  MU  of  ladins 

Where  a  contract  of  sale  provided  for  a 
discount  of  5  per  cent  on  receipt  of  cash 
on  December  1st  "from  date  of  invoice"  and 
that  no  deduction  should  be  made  nor  allow- 
ed from  the  Invoice  for  overcharge  on  freight, 
unless  previously  arranged,  the  word  "In- 
voice" was  used  In  the  sense  of  bill  of  lad- 
ing; and  did  not  render  the  clause  ambiguous, 
and  hence  evidence  of  a  custom  of  the  fer- 
tilizing trade  with  reference  to  the  allowance 
of  discount  was  inadmissible.  A-  D.  Blrely 
&  Sons  V.  Dodson,  68  Atl.  488,  490,  107  Md. 
229. 

As  evldeaae  of  title 

An  "Invoice"  Is  a  "list  sent  to  a  purchas- 
er, factor,  or  consignee,  etc.,  containing  the 
Items  together  with  prices  and  charges  of 
merchandise,  sent,  or  to  be  sent,  to  htm." 
An  "Invoice"  Is  not  a  bill  of  sale  nor  Is  It 
evidence  of  a  sale.  B.  F.  Sturtevant  Co.  v. 
Cumberland  Dugan  &  Co.,  68  Atl.  351,  355, 
106  Md.  587,  14  Ann.  Cas.  675  (quoting  and 
adopting  definition  In  23  Cyc.  p.  357). 

Inventory  diatingrnislied 

Under  a  tire  policy  of  insurance  covering 
a  stock  of  goods  in  a  warehouse,  which  con- 
tained a  covenant  for  its  avoidance  unless  an 
inventory  should  be  taken  within  30  days, 
an  "inventory"  meant  a  list  made  by  the 
merchant  of  his  goods  In  his  store,  and, 
though  an  Invoice  is  also  a  list  of  goods,  it  is 
made  by  the  consignor  at  the  point  of  ship- 
ment and  does  not  show  that  the  goods  there- 
in listed  have  reached  the  consignee,  or  what 
portion  has  been  sold,  and  the  requirement 
of  the  policy  would  not  be  met  by  the  In- 
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voice  of  the  insured  plus  his  books.  Day  v. 
Home  Ins.  Co.  (Ala.)  58  South.  549,  561,  40 
L.  R.  A.  (N.  S.)  652. 

nnroicED  as  per  cost  mark 

Where  a  contract  provided  for  the  ex- 
change of  a  stock  of  merchandise  for  real 
estate,  the  cost  "to  be  Invoiced  as  per  the  fol- 
lowing cost  mark/'  it  did  not  necessarily 
mean  that  the  goods  actually  cost  what  they 
were  marked,  and  the  expression  was  suffi- 
ciently Indefinite  and  ambiguous  to  Justify 
the  admission  of  evidence  as  to  its  meaning. 
Webb  V.  Stelner,  87  S.  W.  618,  619,  113  Mo. 
App.  482. 

INVOLUNTARY 

-See  Casual  and  Involuntaiy. 

nrVOLUHT ART  AlilENATIOK 

"Involuntary  alienation'*  is  such  aliena- 
tion as  would  result  from  attachment,  levy, 
and  sale  for  taxes  or  other  debts  due  from 
the  owner.  Manlerre  v.  Welling,  78  Atl.  507, 
523,  32  R.  I.  104,  Ann.  Cas.  1912G,  1311. 

INVOLIXirrART  BAII.M£1IT 

"Involuntary  bailments"  arise  when  the 
goods  of  one  person  have  by  an  unavoidable 
casualty  been  lodged  upon  another's  land; 
and  a  railroad  company,  which  takes  prop- 
erty of  another  temporarily  stored  upon  Its 
right  of  way,  does  not  become  an  Involuntary 
bailee,  and  liable  to  account  only  as  such,  by 
restoration  of  the  property  and  damages  for 
its  use.  Walker  v.  Norfolk  &  W.  Ky.  Co.,  67 
S.  E.  722,  724,  67  W.  Va.  273. 

InToliuttary  deposit  difltinsuislied 

"Involuntary  bailments"  and  "Involunta- 
ry deposits"  may  be  contradistinguished  from 
those  which  are  necessary  and  voluntary,  in- 
asmuch as  the  latter  presuppose  some  act  of 
the  depositor,  whereas  the  former  may  be 
without  his  assent  or  knowledge.  They  arise 
whenever  the  goods  of  one  person  have  by  an 
unavoidable  casualty  or  accident  been  lodged 
upon  another's  land,  as  where  lumber  floating 
in  a  river  is  cast  upon  a  neighbor's  land  by  a 
sudden  freshet  and  left  there,  or  where  goods 
are  blown  upon  another's  land  by  a  tempest. 
Walker  v.  Norfolk  &  W.  Ry.  Co.,  67  S.  B. 
722,  724,  67  W.  Va.  273. 

nrVOLtJNTARY  CONVEYAKCE 

A  sale  of  ti  part  of  the  owner's  tenement 
by  the  sheriff  for  debt  is  regarded  as  an  "in- 
voluntary conveyance"  by  the  owner  of  the 
parcel  held  and  conveyed.  Damron  v.  Dam- 
ron,  84  S.  W.  747,  748,  119  Ky.  806. 

INVOLUNTARY  DEPOSIT 

Involuntary  bailment  distinguished,  see 
Involuntary  Bailment 

INVOLUNTARY  EXPOSURE 

A  merely  Inadvertent  and  unintentional 
exposure  to  a  known  danger  under  peculiar 


circumstances  not  affording  opportunity  for 
deliberate  action  is  an  "involuntary,"  not 
voluntary,  "exposure,"  within  the  meaning  of 
a  clause  in  an  accident  insurance  policy  limit- 
ing the  liability  of  the  insurer  in  case  of  an 
injury  resulting  from  voluntary  exposure  to 
unnecessary  danger,  etc  Diddle  v.  Continen- 
tal Casualty  Co.,  63  S.  E.  962,  964,  65  W.  Va. 
170,  22  Lw  B.  A.  (N.  S.)  779  (citing  Keene  v. 
New  England  Mut  Ace.  Ass'n,  36  N.  EL  891, 
161  Mass.  149;  FldeUty  &  Casualty  Co.  v. 
Chambers,  24  S.  E.  896,  93  Va.  138,  40  Ia  K. 
A.  432;  Equitable  Ace.  Ins.  Co.  v.  Osbom,  9 
South.  869,  90  Ala.  201,  13  L.  R.  A.  267). 

INVOLUNTARY  MANSLAUGHTER 

Unlawful  act  as  element,  see  Unlawful 
Act 

"Involuntary  manslaughter"  is  where 
one  doing  an  unlawful  act  not  felonious  or 
tending  to  great  bodily  harm,  or  doing  a  law- 
ful act  without  proper  caution  or  requisite 
skill,  undesignedly  kills  another.  According 
to  the  common-law  writers,  it  is  where  death 
results  unintentionally,  so  far  as  the  defend- 
ant is  concerned,  from  an  unlawful  act  on  his 
part  not  amounting  to  felony  or  from  a  law- 
ful act  negligently  i)erformed.  At  oonunon 
law  it  included  all  those  homicides  which 
were  below  the  grade  of  murder,  and  were 
neither  Justiliable  nor  excusable,  and  which 
were  the  accidental  result  of  some  unlawful 
act  less  than  a  felony,  not  aimed  or  directed 
against  the  person  slain.  "An  unintentional 
killing  in  the  commission  of  an  unlawful 
act-  Tyner  v.  United  States,  103  Pac.  1057, 
1058,  2  OkL  Cr.  689  (citing  Whart  Homicide 
[3d  Ed.]  p.  6;  Wharton,  Cr.  Law,  p.  305; 
And.  Law  Diet;  Siberry  v.  Stete,  39  N.  E. 
a36,  149  Ind.  684;  Commonwealth  v.  Mink, 
123  Mass.  422,  25  Am.  Rep.  109;  JeweU  v. 
Territory,  43  Fac  1075,  4  OkL  53;  McManus 
V.  State,  36  Ala.  285). 

The  unintentional  killing  of  another 
through  carelessness,  without  criminal  intent 
or  design,  is  involuntary  manslaughter.  Ring- 
er V.  State,  85  S.  W.  410,  412,  74  Ark.  262. 

Involuntary  manslaughter  is  the  killing 
of  another  in  doing  some  unlawful  act,  but 
without  Intent  to  kilL  Commonwealth  v. 
Couch  (Ky.)  106  S.  W.  830,  16  L.  R.  A.  (N.  S.) 
327. 

"Involuntary  manslaughter"  is  an  invol- 
untary killing  done  without  any  design,  inten- 
tion, or  purpose  of  killing,  but  in  the  commis- 
sion of  some  unlawful  act,  or  in  the  improp- 
er performance  of  some  lawful  act  Tharp 
V.  State,  137  S.  W.  1097.  1098,  99  Ark.  188. 

The  common-law  definition  of  involun- 
tary manslaughter  is  an  unintentional  killing 
resulting  from  an  unlawful  act  on  the  part 
of  the  accused  not  amounting  to  a  felony,  or 
from  a  lawful  act  negligently  performed. 
State  V.  Clifford,  52  S.  E.  981,  985,  59  W. 
Va.  1. 
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"  'Inyolantary  manslanghter'  is  the  nnln- 
tentdonal  killing  of  another  in  the  perform- 
ance by  the  slayer  of  an  unlawful  act,  or  by 
the  doing  of  a  lawful  act  in  an  unlawful  man- 
ner." Commonwealth  y.  Mosser,  118  S.  W. 
916,  916,  133  Ky.  tS09. 

"Involuntary  manslaughter**  occurs  where 
one  is  doing  an  unlawful  act,  not  fe- 
lonious or  tending  to  great  bodily  harm,  or  in 
doing  a  lawful  act  without  proper  precaution 
or  requisite  skill,  undesignedly  kills  another. 
State  V.  UnderhiU  (Del.)  69  Atl.  880,  882,  6 
Pennewill,  491;  State  v.  Blackburn  (Del.)  75 
Aa  536,  539,  7  Pennewill,  479. 

"Involuntary  manslaughter**  arises  where 
one  in  committing  an  unlawful  act,  not  felo- 
nious nor  tending  to  great  bodily  harm,  or  in 
committing  a  lawful  act  without  proper  cau- 
tion or  without  requisite  skill,  unguardedly 
or  undesignedly  kills  another.  State  v.  Mor- 
ahan  (DeL)  77  Atl.  488,  489,  7  Pennewill,  494. 

To  constitnte  involuntary  manslaughter 
through  commission  of  an  unlawful  act,  ac- 
cused mast  be  engaged  in  the  act  when  the 
Idlling  occurs.  If  accused  unlawfully  assault- 
ed decedent,  and  Inflicted  the  injuries  as 
charged,  and  such  injuries  caused  decedent's 
death,  he  ooald  be  convicted  of  involuntary 
manslaughter.  State  v.  Woods  (DeL)  77  AtL 
490,  491,  7  PennewlU,  499. 


«ii 


•Involuntary,"  as  applied  to  manslaugh- 
ter means  that  the  killing  was  committed 
by  accident,  or  without  intention  to  take  life. 
State  V.  Setsor,  119  Pac.  346,  347,  01  Or.  90 
{quoting  4  Words  and  Pturases,  p.  3762). 


M  <1 


'Involuntary  manslaughter*  arises 
where  death  results  unintentionally,  so  t&r  as 
the  defendant  is  concerned,  from  an  unlaw- 
ful act  on  his  part  not  amounting  to  a  felony, 
or  from  a  lawful  act  negligently  done." 
State  V.  Tumage,  49  S.  E.  913,  138  N.  C.  566 
(quoting  and  adopting  definition  in  1  Whart 
Cr.  Law  [10th  Ed.]  S  305;  citing  Barnes  v. 
State,  32  South.  670, 134  Ala.  36). 

"Involuntary  manslaughter*'  is  defined 
by  Pen.  Code  1895,  S  67,  as  the  killing  of  a 
human  being  without  any  intention  to  do  so, 
in  the  commission  of  an  unlawful  act,  or  of 
a  lawful  act  which  might  produce  such  a 
consequence  in  an  unlawful  manner.  Maugh- 
on  V.  State,  67  S.  E.  842,  845,  7  6a.  App.  660. 

The  term  "involuntary**  signifies  inad- 
vertence. It  is  inconsistent  with  the  willful 
shooting  of  another  with  fatal  effect.  One 
may  so  willfully  shoot,  pointing  a  gun  at  an- 
other and  discharging  it  purposely,  and  yet  not 
aim  the  weapon  on  the  vital  part  of  the  body 
in  the  sense  of  a  mental  and  physical  opera- 
tion to  that  end,  though  the  presumption, 
without  explanation,  would  be  to  the  con- 
trary, and  so  not  necessarily  a  specific  design 
to  effect  death.  Johnson  v.  State,  108  N.  W. 
55,  59,  129  Wis.  146,  5  L.  B.  A  (N.  S.)  809,  9 
Ann.  Cas.  923. 


Involuntary  manslaughter  is  thus  de- 
fined by  3  Greenl.  §  128 :  "Where  one  doing 
an  unlawful  act,  not  felonious  nor  tending 
to  great  bodily  harm,  or  doing  a  lawful  act 
without  proper  caution  or  requisite  skill, 
undesignedly  kills  another.**  Accused  cannot 
be  said  to  be  guilty  of  that  offense,  where  he 
handled  a  pistol  carelessly  and  recklessly, 
which  tended  to  great  bodily  harm.  Selby  v. 
(Commonwealth  (Ky.)  80  S.  W.  221,  222. 

Where  one  doing  an  unlawful  act,  not 
feloniously  nor  tending  to  great  bodily  harm 
or  doing  a  lawful  act  v^thout  proper  caution 
or  requisite  skill,  undesignedly  kills  another, 
it  is  "involuntary  manslaughter.**  Thomas  v. 
Commonwealth  (Ky.)  86  S.  W.  694,  695  (quot- 
ing and  adopting  definition  in  3  Greenl.  Bv. 
§  128;  citing  1  Roberson's  Ky.  Or.  Law  & 
Proc.  §  198;  4  Bl.  Ctomm.  *19U  Conner  v. 
Commonwealth,  13  Bush  [76  Ky.]  714 ;  Buck- 
ner  v.  Same,  14  Bush  [77  Ky.]  602). 

Involuntary  manslaughter  is  the  killing 
of  another  in  doing  some  unlawful  act,  but 
without  an  intent  to  kill,  and  the  offense  may 
arise  either  when  the  act  Is  directed  against 
the  person  killed,  or  when  it  is  directed 
against  another  person  or  thing,  and  one  is 
killed  who  was  not  intended  to  be  hurt  If 
accused  did  not  exercise  reasonable  care  In 
carrying  his  pistol,  and  from  such  cavse  fired 
the  shot  which  killed  decedent,  he  would  be 
gnOty  of  involuntary  manslaughter,  though 
he  did  not  intentionally  fire  the  shot  that 
killed  decedent  Lewis  v.  (3ommonwealth, 
131  S.  W.  517,  518,  140  Ky.  652. 

If  one  willfully  points  and  discharges  a 
pistol  at  another,  in  violation  of  Ky.  St  1903^ 
1 1398,  and  death  ^isues,  he  is  at  least  guilty 
of  involuntary  manslaughter.  Ewing  v.  Com- 
monwealth, 111  S.  W.  352,  355,  129  Ky.  237. 


•« 


'Involuntary^  manslaughter'  is  the  kill- 
tng  of  another  person  in  doing  some  unlawful 
act  not  amounting  to  a  felony,  nor  likely  to 
endanger  life,  but  without  an  intention  to 
kill,  or  where  one  kills  another  while  doing 
a  lawful  act  in  a  lawful  manner.*'  A  crimi- 
nal intent  is  not  necessary  in  involuntary 
manslaughter.  It  is  said  that  any  person 
neglecting  to  discharge  a  duty  required  of 
him  either  by  law  or  contract,  thereby  caus- 
ing the  death  of  another,  is  guilty  of  invol- 
untary manslaughter.  Thus,  if  a  husband 
neglects  to  provide  necessaries  for  his  wife  or 
medical  attention  in  case  of  her  illness,  he 
will  be  guilty  of  involuntary  manslaughter  If 
she  dies,  provided  it  appear  that  she  was  in  a 
helpless  state  and  unable  to  appeal  elsewhere 
for  aid,  and  that  the  death,  though  not  intend- 
ed nor  anticipated  by  him,  was  the  natural 
and  reasonable  consequence  of  his  negligence. 
Westrup  V.  Ck>mmonwealth,  93  S.  W.  646,  123 
Ky.  95,  6  L.  R.  A.  (N.  S.)  685,  124  Am.  St 
Rep.  316  (quoting  and  adopting  Roberson's 
Ky.  Cr.  lAw  &  Proc.  §  198,  and  citing  Conner 
V.  Commonwealth,  13  Bush  [76  Ky.]  718; 
Trimble  v.  Commonwealth,  78  Ky.  177;  York 
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▼.  Commonwealth,  82  Ky.  868;    Wbart  Gr. 
Law,  §  832). 

Where  accused  killed  decedent  by  the 
discharge  of  a  pistol  of  his  own  volition, 
without  any  element  of  accident  or  inadver- 
tence, the  case  did  not  Involve  an  "involunta- 
ry killing;'  within  St.  1898,  §§  4;i55,  4362,  de- 
fining manslaughter  in  the  third  and  fourth 
degrees.  Duthey  v.  State,  111  N.  W.  222, 
224,  131  Wis.  178,  10  L.  R.  A.  (N.  S.)  1032. 

The  crime  of  voluntary  and  involuntary 
manslaughter  is  defined  by  Burns'  Rev.  St 
1901,  S  1981,  as  whoever  unlawfully  kills  any 
human  being  without  malice,  express  or  Im- 
plied, either  voluntarily  upon  a  sudden  heat, 
or  Involuntarily,  but  in  the  commission  of 
some  unlawful  act  is  guilty  of  manslaughter. 
That  a  pistol,  by  the  accidental  discharge  of 
which  deceased  was  killed  while  defendant 
was  playing  with  him,  was  carried  by  de- 
fendant in  violation  of  law,  does  not  make 
him  guilty  of  Involuntary  manslaughter. 
Potter  V.  State,  70  N.  E.  129,  130,  162  Ind. 
213,  64  L.  R,  A.  942,  102  Am.  St.  R^.  198,  1 
Ann.  Cas.  32. 

Where  a  homldde  occurs  In  the  commiB- 
sion  of  an  act  not  in  Itself  wrongful  and  the 
attendant  circumstances,  showing  no  Intent 
to  kill,  authorise  an  inference  that  the  killing 
resulted  from  the  negligence,  the  homicide  is 
involuntary  manslaughter  in  the  commission 
of  a  lawful  act  without  necessary  caution. 
Flannlgan  v.  State,  70  S.  E.  1107,  1108,  136 
Ga.  132. 

A  statute  making  it  manslaughter  to  in- 
voluntarily kill  another  while  engaged  in  the 
commission  of  an  unlawful  act  or  a  lawful 
act  without  due  caution  follows  in  substance 
the  common-law  definition  of  •*involuntary 
manslaughter,"  and  an  Indictment  under  the 
statute  must  allege  facts  showing  an  unlaw- 
ful act  or  a  lawful  act  negligently  committed, 
but  need  not  allege  malice  or  an  intention  to 
kill.  State  v.  Whitney,  102  Pac.  288,  289,  54 
Or.  438  (citing  Whart  Uomicide,  p.  879), 

Under  Cr.  Code,  fi  145,  defining  'involun- 
tary manslaughter"  as  a  killing  without  in- 
tent in  the  commission  of  an  unlawful  act,  or 
of  a  lawful  act  which  might  produce  such 
consequence  in  an  unlawful  manner,  provided 
that  if,  in  commission  of  an  unlawful  act, 
its  consequences  naturally  tended  to  destroy 
life,  the  killing  was  murder,  defendant,  in 
striking  deceased  with  his  fist  without  intent 
to  kill,  for  an  Insult  just  offered  to  defend- 
ant's niece,  was  not  guilty  of  murder,  but  of 
involuntary  manslaughter.  People  v.  Mig- 
hell,  OS  N.  E.  230,  239,  254  111.  63. 

While  under  Pen.  Code,  S  192,  subd.  2, 
providing  that  a  person  is  guilty  of  Involun- 
tary manslaughter  where  death  results  in  the 
commission  of  an  unlawful  act  not  amounting 
to  a  felony,  and  that  the  alder  and  abettor 
can  be  guilty  of  no  greater  offense  than  the 


principal,  an  instruction  in  a  murder  trial 
that  if  defendant  was  present,  aiding  and 
abetting  in  the  commission  of  an  nnlawfol 
act,  and  that  if  in  the  conmilssion  thereof 
one  R.  was  killed,  a  verdict  of  murder  in  the 
first  degree  should  be  rendered,  was  errone- 
ous, abstractly  considered,  it  was  not  preju- 
dicial, the  only  unlawful  act  of  which  there 
was  any  evidence  being  a  deliberate  attempt 
to  take  the  life  of  R.  and  his  associates,  un- 
less it  would  be  held  that  there  was  some 
evidence  of  an  attempt  to  commit  robbery, 
which  latter  contingency  would  bring  the  in- 
struction within  the  contemplation  of  the 
statute.  People  v.  Petrusso,  110  Pac.  324, 
327,  13  Cal.  App.  509. 

Rev.  Codes,  §  6565,  defines  Involuntary 
manslaughter  as  an  unlawful  killing  in  the 
commission  of  an  unlawful  act,  not  amount- 
ing to  felony,  or  in  the  commission  of  a  law- 
ful act  which  might  produce  death  in  an  un- 
lawful manner,  or  without  due  caution  and 
cinmmspection.  Held,  that  the  statute  does 
not  circumscribe  the  means  or  agency  causing 
the  death,  but  includes  any  and  aU  means 
and  mediums  by  whl<dx  a  death  is  caused  by 
one  engaged  in  an  unlawful  act,  and  a  i^ose- 
cutlon  of  manslaughter  may  be  had  where 
the  death  has  been  caused  by  fright,  fear,  or 
nervous  shock  produced  by  one  while  in  com- 
mission of  an  unlawful  act,  though  he  made 
no  hostile  demonstration  and  directed  no 
overt  act  at  decedent's  person.  Ex  parte 
Heigho,  110  Pac.  1029,  1032,  18  Idaho,  566, 
32  L.  R.  A.  <N.  S.)  877.  Ann.  Cas.  1912A,  138. 

"Involuntary  manslaughter**  is  defined 
as  the  unlawful  killing  of  a  human  being 
without  malice,  either  express  or  implied, 
and  without  intent  to  kill  or  Inflict  an  Injury 
causing  death,  committed  accidentally  in  the 
commission  of  some  unlawful  act  not  feloni- 
ous. This  definition  Includes  homicides  re- 
sulting from  negligent  performance  without 
actual  criminal  intent  of  a  lawful  act,  and 
the  common-law  rule  is  undoubtedly  that 
criminality  may  be  affirmed  of  a  lawful  act 
carelessly  or  negligently  done.  The  negli- 
gence, however,  must  be  aggravated,  culpa- 
ble, gross;  that  is,  it  must  be  such  a  depar- 
ture from  what  would  be  the  conduct  of  an  or- 
dinarily prudent  or  careful  man  under  the 
same  circumstances  as  evidences  a  disregard 
of  human  life  or  indifference  to  consequ^ices. 
The  negligence  in  such  cases  supplies  In  a 
measure  the  direct  criminal  Intent.  State  v. 
Clardy,  53  S.  E.  493,  500,  73  S.  C.  340  (quoting 
and  adopting  note  In  90  Am.  St.  Rep.  571- 
581). 

Where  there  was  no  evidence  that  a 
killing  was  unintentional  or  lawful,  but,  on 
the  contrary,  it  appeared  without  dispute 
that  it  was  intentional  and  not  lawful,  there 
was  no  necessity  for  a  charge  on  "involunta- 
tary  manslaughter."  Ware  v.  State,  41  South. 
181,  147  Ala.  699  (citing  J<^mson  v.  State,  10 
South.  667,  94  Ala.  41). 
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An  instruction  on  a  trial  for  murder 
that  if  the  weapon  used  was  not  a  deadly 
weapon,  or  if  a  deadly  weapon  was  not  used 
In  a  deadly  manner,  then,  if  decedent  used 
opprobrious  words  and  epithets  to  defend- 
ant, It  was  for  the  Jury  whether  defendant 
was  Justified  In  the  use  of  the  weapon  and 
if  the  jury  believed  he  was  Justified,  but  used 
it  without  due  caution  and  circumspection, 
defendant  would  be  guilty  of  involuntary 
manslaughter  in  the  commission  of  a  lawful 
act,  but,  that  if  the  weapon  was  a  deadly 
weapon  in  the  manner  in  which  it  was  used, 
words  would  not  justify  the  use  of  it,  and 
if  the  killing  was  done  in  that  way  without 
intent  to  kill,  and  there  was  no  malice,  de- 
fendant was  guilty  of  involuntary  manslaugh- 
ter in  the  commission  of  an  unlawful  act, 
fully  and  properly  presented  the  law  of  in- 
voluntary manslaughter.  Dorsey  v.  State, 
68  S.  B.  477,  478,  2  Ga.  App.  228. 

In  a  prosecution  for  manslaughter,  the 
court  Instructed  that  manslaughter  is  the  un- 
lawful killing  of  a  human  being  without 
malice,  and  that  it  is  of  two  kinds — volun- 
tary (that  is,  upon  a  sudden  quarrel  or  heat 
of  passion);  involuntary,  in  the  commission 
of  an  unlawful  act  not  amounting  to  a  fel- 
ony, or  in  the  commission  of  a  lawful  act, 
which  might  produce  death,  in  an  unlawful 
manner,  or  without  due  caution  and  circum- 
spection. The  instruction  was  in  the  lan- 
guage of  Pen.  Code,  §  192.  Held,  that  the 
portion  of  the  section  defining  involuntary 
manslaughter  might  well  have  been  omitted, 
but  could  not  have  misled  the  Jury,  as  they 
were  fully  instructed  elsewhere  as  to  the 
rights  of  self-defense  and  of  defendant  to 
act  upon  appearances.  People  v.  Lee,  108 
Pac.  738,  739,  13  Cal.  App.  48. 

If  defendant  had  Hie  right  to  interfere 
to  prevent  decedent  striking  defendant's 
brother,  even  though  he  thought  decedent  in- 
tended only  to  assault  and  beat  and  not  to 
seriously  injure  his  brother,  and  he  struck 
suddenly  and  killed  decedent  With  no  inten- 
tion  to  kill,  his  offense  would  be  ''involun- 
tary manslaughter  In  the  commission  of  a 
lawful  act  without  due  caution  and  circum- 
spection." Warnack  v.  State,  60  S.  E.  288, 
290,  3  Ga.  App.  590. 

rnder  Mansf.  Dig.  Ark.  §  1532  (Ind.  T. 
Ann.  St.  1899,  §  875),  defining  manslaughter 
as  the  unlawful  killing  of  a  human  being, 
without  malice  or  deliberation;  section  1533 
(section  876),  providing  that  it  must  be  vol- 
untary under  a  sudden  heat  of  passion  caus- 
ed by  a  provocation  apparently  sufficient  to 
make  the  passion  irresistible,  and  section 
1534  (section  877),  describing  the  kilUng  to 
be  manslaughter  if  it  be  in  the  commission 
of  an  unlawful  act  without  due  caution,  there 
is  no  such  thing  as  "involuntary  manslaugh- 
ter." Carney  v.  Tnited  States,  104  S.  W. 
606,  7  Ind-  T.  247. 


rEnroi.nNTART  koksitit 

An  'Involuntary  nonsuit"  is  one  that  is 
taken  by  reason  of  some  adverse  ruling  of 
the  court  which  prevents  a  recovery  by 
plaintiff.  Grattan  v.  Suedmeyer,  129  S.  W. 
1038,  1040,  144  Mo.  App.  719. 

An  "involuntary  nonsuit,"  is  where  the 
plaintiff,  by  some  adverse  ruling  of  the  court, 
which  precludes  his  recovery,  is  compelled 
to  take  nonsuit;  and,  until  there  is. an  ac- 
tual ruling  which  puts  a  complete  stop  to 
any  furttier  progress  by  plaintiff,  he  must 
continue  despite,  adverse  rulings.  Diamond 
Rubber  Clk).  v.  Wernicke,  148  S.  W.  160,  166 
Mo.  App.  128. 

INVOIiUNTABT  PATMEMT 

See,  also,  Voluntary  Payment. 

The  power  of  the  city  to  withhold  wa- 
ter placed  the  parties  on  unequal  .terms,  and 
the  law  would  have  regarded  as  involuntary 
any  payment  made  to  secure  a  restoration 
of  service.  Holly  v.  City  of  Neodesha,  127 
Pac.  616,  620,  88  Kan.  102. 

To  constitute  'Involuntary  payment" 
there  must  be  some  actual  or  threatened 
exercise  of  power  possessed,  or  supposed  to 
be  possessed  by  the  person  exacting  or  re- 
ceiving the  payment  over  the  person  or  prop- 
erty of  the  party  making  the  payment,  from 
which  the  latter  has  no  other  means  of  im- 
mediate relief  than  by  advancing  the  money. 
Wheeler  v.  Plumas  County,  87  Pac  802,  804, 
149  Cal.  782  (citing  Brumagin  v.  Tilllnghast, 
18  Cal.  272,  79  AnUvDec  176). 

The  duress  which  will  render  a  payment 
"involuntary"  must  in  general  consist  of 
some  actual  or  threatened  exercise  of  power, 
possessed  or  believed  to  be  possessed  by  the 
party  exacting  or  receiving  the  payment 
over  the  person  or  property  of  another  from 
which  the  latter  has  no  other  means  or  rea- 
sonable means  of  Immediate  relief  except  by 
making  payment.  "The  payment  must  have 
been  made  upon  compulsion — as,  for  exam- 
ple, to  prevent  the  immediate  seizure  of  his 
goods  or  the  arrest  of  the  person — and  not 
voluntary."  Monaghan  v.  Lewis  (Del.)  59 
Atl.  948,  950,  5  Pennewill,  218,  10  Ann.  Cas. 
1048  (quoting  2  Dillon,  Munlc.  Corps.  §  940). 

An  action  may  be  brought  to  recover  an 
illegal  tax  paid  where  the  tax  is  void  and 
the  payment  is  involuntary,  as  where  made 
through  coercion  of  law  or  fact  Fifth  Ave. 
Coach  Co.  V.  State,  131  N.  Y.  Supp.  62,  64, 
73  Misc.  Rep.  498. 

A  payment  of  taxes  in  order  to  be  invol- 
untary, so  as  to  entitle  the  taxpayer  to  re- 
cover them  for  illegality,  must  be  made  on 
compulsion  to  prevent  an  immediate  seizure 
of  the  taxpayer's  goods  or  the  arrest  of  his 
person;  mere  threats  of  litigation  or  appre- 
hension of  levy  of  distress  warrants  being 
insufllclent.    Cincinnati,  N.  O.  &  T.  P.  R.  Co. 
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▼.  Hamilton  County,  113  S.  W.  361,  363,  120 
Tenn.  1. 

Where  a  bank,  In  an  attempt  to  comply 
with  a  tax  law  requiring  every  bank  to  col- 
lect the  tax  due  on  the  shares  of  its  stock 
from  the  owners  thereof  and  pay  the  same 
to  the  receiver  of  taxes,  paid  without  the 
authority  and  against  the  will  of  a  stock- 
holder, an  illegal  tax  imposed  on  the  stock, 
the  tax  was  involuntarily  paid,  authorizing 
the  stockholder  to  recover  it  from  the  mu- 
nicipality in  an  action  for  money  had  and 
received.  Guaranty  Trust  Co.  of  New  York 
V.  City  of  New  York,  96  N.  Y.  Supp.  770,  772, 
108  App.  Div.  1»2. 

To  make  a  payment  of  taxes  Involunta- 
ry, it  must  appear  that  the  officer  authorized 
to  collect  the  same  had  in  his  hands  process 
authorizing  the  seizure  of  the  person  or 
property  of  the  taxpayer,  that  such  seizure 
was  imminent,  and  that  there  were  no  other 
legal  means  of  protecting  the  person  or  prop- 
erty than  by  payment;  and  under  such  cir- 
cumstances payment  under  protest  saves  the 
rights  of  a  taxpayer  to  recover  if  the  taxes 
are  illegal.  Nashville,  0.  &  St  L.  Ry.  Co.  v. 
Marion  County,  108  S.  W.  J.058,  1059,  120 
Tenn.  347. 

Plaintiff  was  appointed  an  assistant  dis- 
trict attorney  by  the  county  commissioners 
to  collect  bonds  in  criminal  cases.  He  had 
property  of  defendant's  surety  sold  under 
execution  to  satisfy  a  Judgment  of  $275.85 
for  fees  and  costs,  and  plaintiff  bought  in 
the  property  as  trustee  for  the  county.  Sub- 
sequently the  county  commissioners  compro- 
mised the  judgment  for  $25,  and  requested 
plaintiff  to  assign  the  certificate  of  purchase 
to  the  surety's  wife.  Plaintiff  refused  to  do 
80  at  first,  and  only  complied  when  the  dis- 
trict attorney  was  requested  to  direct  him  to 
do  so,'  and  after  his  salary  had  been  with- 
held for  two  months*  and  then  at  the  same 
time  he  paid  to  the  county  treasurer  the  bal- 
ance of  the  judgment  and  costs  against  de- 
fendant It.  did  not  appear  that  the  pay- 
ment to  the  county  treasurer  was  in  any 
manner  coerced,  requested,  or  even  known 
to  defendant,  or  to  the  board  of  county  com- 
missioners. Held,  that  the  payment  was  not 
an  ''involuntary  payment"  made  under  du- 
ress, which  could  be  recovered,  since  to  con- 
stitute the  coercion  or  duress  sufficient  to 
make  a  payment  involuntary  there  must  be 
some  actual  or  threatened  exercise  of  power 
possessed,  or  believed  to  be  possessed,  by  the 
person  exacting  or  receiving  the  payment, 
over  the  person  or  property  of  another,  from 
which  the  latter  has  no  other  means  of  im- 
mediate relief  than  by  making  the  payment 
Taylor  v.  Kelleher.  97  Pac.  253,  254,  43  Colo. 
424. 

INVOLITIfTART  PEONAGE 

Voluntary  peonage  disdnguished,  see  Vol- 
untaiy  Peonagei, 


INVOI.irKTABT     SELF-BESTBUCTIOH 

••  'Voluntary  self-destruction'  obviously 
can  mean  nothing  more  than  the  taking  of 
one*s  life  purposely  and  intentionally.  'In- 
voluntary self-destruction'  would  then  in- 
clude all  those  cases  where  a  person,  with- 
out intending  to  accomplish  his  own  deatli, 
carelessly  and  negligently  does  acts  which 
may  naturally  and  probably  result  and  do 
in  fact  result  in  death."  Courtemanche  v. 
Supreme  Court  I.  O.  O.  P.,  98  N.  W.  749, 
751»  136  Mich.  30,  64  L.  K.  A  668»  112  Am. 
St  Bep.  345. 

rNVOLimTABT  BEBVITUSE 

The  word  "servitude,"  as  used  in  Const 
U.  S.  Amend.  13,  is  of  larger  meaning  than 
slavery,  as  the  latter  is  popularly  under- 
stood in  this  country,  and  the  obvious  pur- 
pose was  to  forbid  all  shades  and  conditions 
of  African  slavery.  It  -was  very  well  under- 
stood that  In  the  form  of  apprenticeslilp  for 
long  terms  as  it  has  been  practiced  in  the 
West  India  Islands,  on  the  abolition  of  slav- 
ery by  the  English  government  or  by  reduc- 
ing slaves  to  the  condition  of  serfs  attached 
to  the  plantation,  the  purpose  of  the  article 
might  have  been  evaded,  if  only  the  word 
"slavery"  had  been  used.  It  is,  however, 
clear  that  the  words  "involuntary  servitude" 
include  something  more  than  slavery  in  the 
strict  sense  of  the  term.  They  include  also 
serfage,  vassalage,  viUenage,  peonage,  and 
all  other  forms  of  compulsory  service  for  the 
benefit  or  pleasure  of  others.  Ex  parte 
Drayton,  153  Fed.  986,  990  (quoting  and 
adopting  definitfons  in  the  Slaughterhouse 
Case,  16  WaU.  36,  21  L.  Ed.  394). 

The  word  "servitude,"  as  used  in  Const 
U.  S.  Amend.  13,  providing  that  neither  slav- 
ery nor  Involuntary  "servitude,"  except  as 
a  punishment  for  crime  whereof  the  party 
shall  have  been  duly  convicted,  shall  exist 
within  the  United  States,  etc.,  means  a  con- 
dition of  enforced  compulsory  service  of  one 
to  another;  "servitude"  being  defined  by 
Webster  as  "the  state  of  voluntary  or  com- 
pulsory subjection  to  a  master."  Hodges 
V.  United  States,  27  Sup.  Ct  6,  8,  203  U.  S.  1, 
17,'  51  L.  Ed.  65. 

imrOLUNTABT  TEBTIMOinr 

The  evidence  of  a  witness  subsequently 
prosecuted  for  manslaughter,  taken  at  a  cor- 
oner's inquest  pursuant  to  a  subpoena,  where 
such  witness  was. not  at  the  time  under  ar- 
rest, or  accused  of  the  crime,  and  where 
there  is  nothing  indicating  that  the  testimony 
was  involuntarily  given,  it  is  not  deemed  "in- 
voluntary" merely  because  it  was  given  in 
response  to  a  subpoena.  State  v.  Finch,  81 
Pac.  494,  495,  496,  71  Kan.  793. 

rETVOLimTAJlT  TRUST 

Under  Civ.  Code,  §§  2217,  2219,  2223^ 
2224,  2228,  2235,  3529,  defining  an  ^'involun- 
tary  trust"  as  one  created  by  operation  of 
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law,  etc.,  a  person  occupying  fiduciary  rela- 
tions will  be  held  to  the  strictest  good  faith, 
and  trusts  will  arise  in  yindication  of  right, 
not  only  in  the  absence  of  a  valid  declara- 
tion, but  even  against  the  desires  and  inten- 
tion of  the  involuntary  trustee^  Sanguinet- 
ti  v.  Rossen,  107  Pac.  560,  562,  12  GaL  App 
623. 

Where  a  person  procures  a  mortgage  as 
a  preference  from  a  bankrupt,  there  is  the 
creation  of  a  trust  of  which  he  is  the  trus- 
tee under  Rev.  Civ.  Code,  §  1609,  providing 
that  an  "involuntary  trust"  is  one  created  by 
operatioQ  of  law,  and  section  1615,  providing 
that  one  who  wrongfully  detains  a  thing  is 
an  "involuntary  trustee"  for  the  benefit  of 
the  owner.  Bowler  v.  First  Nat  Bank  of 
Pipestone,  113  N.  W.  618,  622,  21  S.  D.  449, 
130  Am.  St.  Rep.  725. 

A  trust  imposed  on  one  against  bis  will 
by  equity  law,  because  he  has  done  a  wrong 
thing  in  taking  property  bought  with  trust 
property,  is  a  trust  sometimes  called  an  "in- 
voluntary trust."  Newman  v.  Newman,  55 
S.  E.  377,  379,  60  W.  Va.  371,  7  L.  R.  A.  (N. 
S.)  37a 

UnrOLUKTABT  TRUSTEE 

One  who  gains  a  thing  by  fraud  is,  un- 
less he  has  some  other  and  better  right  there- 
to, an  "involuntary  trustee"  of  the  thing 
gained  for  the  benefit  of  a  person  who  would 
otherwise  have  had  it.  Muller  v.  Palmer,  77 
Pac.  954,  955,  957,  144  Cal.  305. 

Under  Civ.  Code,  f  2224,  providing  that 
one  gaining  a  thing  by  wrongful  act  is  an 
involuntary  trustee  thereof  for  the  benefit  of 
the  person  who  would  otherwise  have  had 
it,  a  grantee  under  a  deed  of  land  by  a  grant- 
or, not  possessing  legal  capacity  to  execute 
a  deed,  is  an  "involuntary  trustee"  of  the 
land  for  the  benefit  of  the  owner  thereof. 
Clapp  V.  Vatcher,  99  Paa  549,  551,  9  Cal.  App. 
462. 

Where  money  was  deposited  in  bank  un- 
der the  mistaken  belief  of  the  depositor  that 
it  belonged  to  a  partnership  composed  of  the 
depositor  and  a  decedent,  and  it  was  subse- 
quently judicially  determined  that  the  part- 
nership never  existed,  and  that  the  money  be- 
longed to  the  estate  of  the  decedent,  the  bank 
in  which  the  money  was  deposited  was  an 
"involuntary  trustee"  thereof  for  the  benefit 
of  the  decedent's  estate,  under  Civ.  Code,  H 
2223,  2224,  defining  an  involuntary  trustee  as 
one  who  wrongfully  detains  a  thing  or  gains 
the  same  by  fraud,  accident,  mistake,  or  oth- 
er wrongful  act.  First  Nat  Bank  of  Modesto 
V.  Wakefield,  S3  Pac.  1076,  1077, 148  Cal.  558. 

Where  a  person  procures  a  mortgage  as 
a  preference  from  a  bankrupt,  there  is  the 
creation  of  a  trust  of  which  he  is  the  trustee 
under  Rev.  Civ.  Code,  9  1609,  providing  that 
an  "involuntary  trust"  is  one  created  by  op- 
eration of  law,  and  section  1615,  providing 
that  one  who  wrongfully  detains  a  thing  Is 


an  "involuntary  trustee'*  for  the  benefit  of 
the  owner.  Bowler  v.  First  Nat  Bank  of 
Pipestone,  113  N.  W.  618,  622.  21  B.  D.  449, 
130  Am.  St  Rep.  725. 

Where  the  receiver  of  a  coriK>ration  sold 
certain  of  its  property,  and  thereafter  the 
order  appointing  the  receiver  and  authorizing 
a  sale  was  reversed  on  appeal,  the  purchas- 
ers held  the  property  and  the  proceeds  of 
their  sale  thereof  as  involuntary  trustees 
for  the  corporation,  and  the  receiver  held  the 
purchase  price  as  an  "involuntary  trustee" 
for  the  purchasers,  under  Civ.  Code,  §§  2958, 
2959,  declaring  that  one  who  wrongfully  de- 
tains a  thing  is  an  "involuntary  trustee"  for 
the  benefit  of  the  owner,  and  that  one  who 
gains  a  thing  by  fraud,  accident,  mistake,  or 
other  wrongful  act,  unless  he  have  some 
other  or  better  right  thereto,  is  an  "involun- 
tary trustee"  for  the  benefit  of  the  person 
\Cho  should  otherwise  have  had  it  Lutey  v. 
aark,  77  Pac.  305,  307,  31  Mont  45. 

Civ.  Code,  f  2224,  declares  that  one 
who  gains  a  thing  by  fraud,  accident,  or  un- 
due influence,  violation  of  trust,  or  other 
wrongful  act,  is  an  "involuntary  trustee." 
One  who  fraudulently  obtained  his  wife's 
money  and  applied  it  to  the  purchase  of 
property  held  title  as  an  "involuntary  trus- 
tee" for  her  benefit  Heinrich  v.  Heinrich,  84 
Paa  326,  327,  328,  2  Cal.  App.  479, 

nnrOLUKTABT  inn>ERI.ETTIKG 

"A  sale  made  in  the  enforcement  of  a 
mechanic's  lien  on  a  leasehold  is  an  *in- 
voluntary  underletting,'  "  and,  in  the  absence 
of  collusion  or  fraud,  is  not  prohibited  by 
a  provision  in  a  lease  that  the  lessee  will 
not  underlet  the  whole  or  any  part  of  the 
premises  without  the  written  consent  of  the 
lessor.  Reed  v.  £stes»  80  S.  W.  1086,  1087, 
113  Tenn.  200. 

INVOLVE 

See  Subject-Matter  Involved. 

The  word  "involve"  means  "to  imply"; 
'*to  include";  or  "necessitate  as  a  result  or 
legal  consequence."  Baltimore  &  O.  S.  W.  R. 
Co.  V.  Evans,  82  N.  B.  773,  779,  169  Ind.  410 
(citing  Stand.  Diet ;  23  Cyc.  pp.  352,  353). 

A  suit  to  restrain  the  defendant  from 
setting  up  title  to  certain  gold  mines  in  the 
Philippine  Islands,  or  interfering  with  the 
same,  and  to  obtain  an  accounting,  in  which 
the  meaning  and  effect  of  the  provisions  of 
Act  July  1,  1902  (32  Stat  703,  c.  1369)  §  46, 
concerning  mining  titles,  are  in  question,  is 
one  in  which  a  statute  of  the  United  States 
is  "involved,"  within  the  meaning  of  section 
10  of  the  act  (32  Stat  695),  defining  the  ap- 
pellate jurisdiction  of  the  Supreme  Court  of 
the  United  States  over  the  Supreme  Court  of 
the  Philippine  Islands.  Reavls  v.  Fianza,  30 
Sup.  Ct  1,  2,  215  U.  S.  16,  54  L.  Ed.  72. 
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Cases  "inTolving  the  construction  of  the 
revenue  laws/'  In  which  the  Supreme  Court 
has  Jurisdiction  on  direct  appeal  from  the 
circuit  courts  under  Const  art.  6,  i  12,  and 
Const  Amend.  1884,  §  5»  must  Involve  state 
laws,  as  distinguished  from  special  dty 
charters,  but  it  Is  not  material  whether  the 
provision  appears  under  the  title  "revenue" 
or  not  if  revenue  Is  directly  and  primarily, 
and  not  merely  incidentally,  concerned,  and 
laws  relating  to  preservation  and  disburse- 
ment of  revenue  are  within  the  clause  as 
well  as  those  relating  to  its  assessment  levy, 
and  collection;  but,  where  a  question  in  a 
case  relates  merely  to  general  practice  of 
the  court,  revenue  is  not  Involved  in  a  con- 
stitutional sense,  though  the  case  relates  to 
collection  of  taxes.  State  ex  rel.  Attorney 
General  v.  Adklns,  119  S.  W.  1091,  221  Mo. 
112. 

A  determination  by  the  Supreme  Court 
of  the  territory  of  Arizona,  In  a  habeas  corp- 
us case,  as  to  which  custodian  a  child  of 
tender  years  shall  be  committed,  is  not  ap- 
pealable to  the  Supreme  Court  of  the  United 
States,  under  Rev.  St  U.  S.  i  1909,  as  a  case 
''involving  the  question  of  personal  freedom," 
within  the  meaning  of  that  section.  New 
York  Foundling  Hospital  v.  Gattl.  27  Sup.  Ct 
53,  54,  203  U.  S.  429,  51  L.  Bd.  254. 

Relate  synonymous 

Laws  1891,  p.  118,  I  1,  provides  that 
limitation  of  the  right  of  appeal  In  oases 
where  the  Judgment  exceeds  $2,500  shall  not 
apply  where  the  matter  in  controversy  "re- 
lates" to  a  franchise  or  freehold.  Section  4, 
subd.  3,  provides  that  the  Court  of  Appeals 
shall  have  jurisdiction  In  cases  where  the 
controversy  "involves"  a  franchise  or  free- 
hold. Held,  in  view  of  section  15,  and  Code 
1887,  p.  206,  §  388,  the  word  "Involve"  was 
synonymous  with  the  word  "relate,"  and  that 
the  Supreme  Court  has  jurisdiction  of  ap- 
peals in  cases  which  relate  to  a  freehold. 
Note  to  Beverlin  v.  Casto,  57  S.  E.  411,  420, 
62  W.  Va.  158. 

The  answer,  in  an  action  for  the  release 
or  reconveyance  of  land,  conveyed  to  defend- 
ant's intestate  by  absolute  deed,  alleged  to 
have  been  a  mortgage,  defended  by  the  mort- 
gagee's administrator  and  sole  heir  at  law, 
admitted  that  the  deed  was  a  mortgage,  but 
insisted  that  it  was  so  held  by  defendant 
administrator  as  security  for  a  larger  indebt- 
edness claimed  to  be  due  from  the  plaintiff  to 
the  estate  of  the  mortgagee,  and  prayed  judg- 
ment therefor,  but  asserted  no  claim  to  the 
property  described  In  the  deed  as  sole  heir 
at  law.  Held,  that  the  words  "relates  to  a 
•  ♦  ♦  freehold,"  as  used  in  the  act  estab- 
lishing the  Court  of  Appeals,  should  be  given 
the  same  construction  as  the  like  expression 
found  In  the  provision  of  the  Code  of  Civil 
Procedure  for  appeals  to  the  Supreme  Court; 
that  the  terms  "relate  to"  and  "involve" 
were  synonymous   in   this   connection ;   and 


that  a  judgment  for  plaintiff  with  a  money 
judgment  for  defendant  for  the  balance  found 
due  did  not  involve  a  freehold,  so  that  the 
Court  of  Appeals,  as  well  as  the  Supreme 
Court  was  without  jurisdiction.  Fehringer 
V.  Martin,  126  Pac.  1131,  1133,  22  Colo.  App. 
634. 

The  words  "relate"  and  "involve,"  in  the 
act  creating  the  Court  of  Appeals  (Laws 
1911,  p.  269)  and  providing  for  the  retransfer 
by  the  Court  of  Appeals  to  the  Supreme 
Court  of  cases  which  Involve  the  construction 
of  the  federal  or  state  Constitutions  or  re- 
late to  a  freehold,  are  synonymous.  Monte 
Vista  Canal  Co.  v.  Centennial  Irrigating 
Ditch  Co.,  123  Pac.  831,  832,  22  Colo.  App. 
364. 

InTTolvins  freehold 

See,  also,  Freehold. 

Where  the  only  question  Involved  in 
partition  proceedings  was  whether  defend- 
ant had  a  lien  by  reason  of  a  mortgage  or 
of  having  advanced  money  or  paid  taxes  su- 
perior to  plaintiff's  interests,  under  a  levy  of 
execution  on-  the  property,  as  belonging  to 
the  judgment  debtor,  an  heir  of  the  owner,  a 
freehold  was  not  "involved"  within  Mills' 
Ann.  Code,  §  388,  so  as  to  give  the  Supreme 
Court  jurisdiction  of  an  appeal  from  a  judg- 
ment for  plaintiff.  Hallett  v.  Alexander,  114 
Pac.  490,  492,  50  Colo.  37,  84  L.  B.  A.  (N.  8.) 
328,  Ann.  Cas.  1912B,  1277. 

A  freehold  is  "involved,"  within  the 
meaning  of  the  Constitution  and  statute  pro- 
viding for  appeals  directly  to  the  Supreme 
Court  in  such  case,  only  where  the  necessary 
result  of  the  decree  or  judgment  is  that  one 
party  gains  or  the  other  loses  a  freehold  es- 
tate, or  where  the  title  is  so  put  in  issue  by 
the  pleadings  that  the  decision  of  the  case 
necessarily  Involves  such  issue.  In  re  Ross' 
Estate,  77  N.  E.  126,  127,  220  IlL  142. 

A  freehold  is  "involved"  within  the  con- 
templation of  the  Constitution,  fixing  the 
jurisdiction  of  the  Supreme  Court  only  in 
cases  where  either  the  necessary  result  of 
the  judgment  or  decree  is  that  one  party 
gains  and  the  other  loses  a  freehold  estate, 
or  where  the  title  is  so  put  in  Issue  by  the 
pleadings  that  the  decision  of  the  case  necee- 
sarUy  involves  a  decision  of  such  issue. 
Where  a  suit  to  construe  a  will  involved 
only  the  power  of  the  executors  to  invest 
and  reinvest  the  residue  in  real  property 
both  within  and  without  the  state  of  Illinois, 
and  also  to  invest  in  stocks  of  corporations 
in  which  the  testator  was  interested,  the 
suit  did  not  "involve"  a  freehold,  and  was 
not  api)ealable  direct  to  the  Supreme  Court 
Merchants*  Loan  &  Trust  Co.  v.  Northern 
Trust  Co.,  92  N.  E.  308,  310,  245  111.  511. 

A  freehold  is  not  "Involved"  within  the 
Constitution  giving  the  Supreme  Court  juris- 
diction of  appeals  where  "freehold  is  involv- 
ed," where  the  litigation  may  on  certain  con- 
tingencies result  in  its  loss,  but  will  not  nee- 
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essarily  have  that  effect.     Van  Tassell  v. 
Wakefield,  73  N.  E.  340,  342,  214  lU.  205. 

A  freehold  is  "Involved"  within  the  Con- 
stitution, giving  the  Supreme  Court  Juris- 
diction of  appeals  where  a  freehold  is  in- 
volved, in  cases  where  the  necessary  result 
of  the  Judgment  or  decree  is  that  one  party 
gains  and  the  other  loses  a  freehold  estate. 
Wachsmuth  v.  Penn  Mut.  Life  Ins,  Co.,  83 
N.  E.  85,  86,  231  111.  29. 

A  suit  to  enjoin  the  issuance  of  a  tax 
deed,  on  the  ground  that  it  will  cloud  the 
title  to  the  land  involved,  does  not  "involve  a 
freehold,"  so  as  to  make  a  writ  of  error  lie 
directly  to  the  Supreme  Court.  Glos  v.  Sani- 
tary Dist  of  Chicago,  79  N.  E.  562,  224  111. 
272  (citing  Gage  v.  Busse,  94  111.  5t50:  Kron- 
enberger  v.  Heinemann,  60  N.  E.  64,  190  111. 
17 ;  Johnson  v.  McDonald,  63  N.  E.  730,  196 
111.  394;  First  Nat.  Bank  of  Denver  v.  Gib- 
son, 77  N.  E.  562,  221  111.  295). 

A  freehold  is  "involved,"  within  the 
meaning  of  the  statute  relating  to  jurisdic- 
tion of  appeals,  where  the  necessary  restilt 
of  the  Judgment  or  decree  is  that  one  party 
gains  and  the  other  loses  an  estate  in  land, 
or  wh^re  the  title  to  the  estate  is  so  put  in 
issue  by  the  pleadings  that  the  determination 
of  the  case  necessarily  involves  a  decision 
of  that  is&ue.  The  necessary  result  of  a  de- 
cree, in  an  action  by  a  husband  to  set  aside 
for  fraud  and  conspiracy  a  conveyance  of 
land  to  his  wife  prior  to  their  marriage,  in* 
volves  the  freehold.  Hursen  v.  Hursen,  70 
N.  E.  904,  905,  20^  111.  466. 

IhtoItIi&s  real  estate 

If  defendant  was  the  owner  of  a  farm 
which  was  sold  to.  A.  and  later  to  a  bank, 
whereupon  it  was  agreed  between  A.,  defend- 
ant, and  the  bank,  that  A.  would  execute  to 
the  bank  a  note  for  $2,000  to  procure  defend- 
ant's overdraft  at  the  bank,  the  balance  of 
such  sum  to  be  credited  to  defendant's  ac- 
count, such  agreement  between  the  bank  and 
defendant  would  not  be  one  involving  real 
estate  within  the  statute  of  frauds,  preclud- 
ing parol  evidence  thereof.  Burns  v.  Vaught, 
113  Pac.  906,  907,  27  Okl.  711. 

Involving  title 

Title  to  land  is  not  "involved,"  so  as  to 
give  the  Court  of  Appeals  appellate  Jurisdic- 
tion, where  the  Judgment  for  tbe  recovery 
of  money  recites  that  on  plaintiff's  motion 
the  lien  created  by  the  levy  on  real  estate 
under  the  attachment  sued  out  in  the  ac- 
tion is  waived.  Rhodes  v.  Frankford  Chair 
Co.  (Ky.)  79  S.  W.  768. 

An  action  to  collect  delinquent  real  es- 
tate taxes  does  not  ^'involve"  title  to  real  es- 
tate, so  as  to  confer  appellate  Jurisdiction 
on  the  Supreme  Court,  under  Const,  art.  6, 
§  12.  The  suit  necessarily  assumes  that  the  ! 
title  to  the  land  is  in  the  defendants.  The 
purpose  of  the  suit  Is  not  to  devest  title  out 
of  defendants,  but  to  enforce  the  lien  of  the 
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taxes  on  the  land,  and  to  sell  the  land  to 
satisfy  the  Judgment  The  plaintiff  does  not 
claim  any  title  to  the  land.  He  seeks  only 
to  charge  it  with  a  lien.  The  enforcement 
of  the  Judgment  by  a  sale  under  the  execu- 
tion may  have  the  effect  to  pass  the  title 
to  some  one  other  than  the  defendants,  but 
that  does  not  make  the  case  one  which  in- 
volves title  tO'  real  estate,  any  more  than 
any  Judgment  in  personam,  enforced  by  ex- 
ecution, would  involve  title.  State  ex  rel. 
Reed  v.  Elliott,  79  S.  W.  696.  698.  180  Mo. 
658. 

A  suit  to  set  aside  a  deed  in  the  chain 
of  title  as  fraudulent  '^involves"  title  to  real 
estate  within  Const,  art.  6,  §  12  (Ann.  St. 
1906,  p.  218),  conferring  on  the  Supreme 
Court  Jurisdiction  of  appeals  In  "cases  in- 
volving title  to  real  estate."  A  proceeding  to 
establish  a  lost  deed  under  Rev.  St.  1899,  { 
4565  (Ann.  St.  1906,  p.  2480),  involves  title 
to  real  estate  within  Const,  art.  6,  §  12  (Ann. 
St.  1906,  p.  218),  conferring  on  the  Supreme 
Court  Jurisdiction  of  appeals  in  "cases  in- 
volving title  to  real  estate";  a  Judgment  es- 
tablishing the  deed  conclusively  destroying 
the  rights  of  the  adversary  party,  and  a 
Judgment  denying  ifelief  conclusively  estab- 
lishing that  the  title  remains  in  the  ad- 
versary party.  Thomas  v.  Scott,  113  S.  W. 
1093,  1095,  1096,  214  Mo.  430. 

Under  Const,  art  6,  §  12  (Ann.  St  1906, 
p.  218)  giving  the  Supreme  Court  Jurisdiction 
of  appeals  in  "cases  involving  title  to  real  es- 
tate," in  order  for  title  to  real  estate  to  be 
so  Involved,  the  title  must  be  directly  af- 
fected by  the  Judgment,  and  though  a  wid- 
ow's right  to  dower  was  put  in  issue  by  the 
pleadings,  yet  where  the  relief  prayed  was 
merely  a  money  award  in  lieu  of  dower,  and 
the  Judgment  was  for  a  sum  of  money  and 
a  lien  on  the  land  therefor,  the  title  to  real 
estate  was  not  so  involved  as  to  give  the 
Supreme  Court  Jurisdiction  of  an  appeal. 
Kennedy  v.  Duncan,  128  S.  W.  856,  857,  224 
Mo.  661. 

An  action  to  quiet  title  to  a  mining 
claim,  where  plaintiff  recovered  Judgment  for 
only  part  of  the  land  in  controversy  and  de- 
fendant denied  plaintiff's  title  and  owner- 
ship to  all  the  land,  "involves  the  title" 
within  the  meaning  of  Code  Civ.  Proc.  § 
1022,  providing  that  costs  are  allowed  of 
course  to  plaintiff  on  a  Judgment  in  his  fa- 
vor in  an  action  for  the  recovery  of  real  prop- 
erty or  "involving  the  title"  to  real  estate. 
Sierra  Water  &  Mining  Co.  v.  Wolff,  77  Pac. 
1038,  1039,  144  Cal.  430. 

A  suit  to  enforce  a  mechanic's  lien,  the 
Judgment  in  which  establishes  the  lien,  does 
not  "involve  title  to  real  estate,"  within 
Const,  art.  6,  §  12,  so  as  to  give  the  Supreme 
Court  Jurisdiction  on  appeal,  though  there 
is  a  side  issue  of  who  was  the  owner,  for 
determining  whether  notice  was  given  the 
owner,  as  required  by  Rev.  St  1899,  §  4221. 
The  Judgment  itself  must  affect  the  title  to 
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the  land.     P.  •M.  Braner  Granitoid  Co.  ▼. 
Klein,  70  S.  W.  687,  170  Mo.  255. 

Where  a  plaintiff  alleged  in  his  petition 
that  the  defendant  was  the  assignee  of  a 
note  of  $200  secured  hy  a  deed  of  trust,  and 
that  the  same  had  been  paid,  and  praying 
that  the  interests  of  each  party  be  determin- 
ed, and  plaintiff*s  title  was  admitted,  as  was 
the  validity  of  the  deed,  the  suit  does  not 
involve  the  title  to  land  within  Rev.  St  1899, 
§  650;  the  only  issues  involved  being  the  as- 
signment of  the  note  and  its  payment,  and 
the  Supreme  Court  has  not  jurisdiction. 
Vandeventer  v.  Florida  Sav.  Bank,  135  S. 
W.  23,  25,  232  Mo.  618. 

InTolTiiis  treaty 

Judgments  of  the  Supreme  Court  of  the 
Philippine  Islands  denying  any  liability  of 
the  present  city  of  Manila  upon  municipal 
obligations  incurred  prior  to  the  cession  of 
the  Philippine  Islands  to  the  United  States 
by  treaty  with  Spain  (Act  Dec.  10,  1888,  30 
Stat.  1754),  are  rendered  in  cases  in  which 
a  treaty  of  the  United  States  is  ''involved,*' 
within  the  meaning  of  Act  July  1,  1902,  a 
1369,  i  10,  32  Stat  696,  governing  the  appel- 
late jurisdiction  of  the  federal  Supreme 
Court,  although  no  distinct  claim  under  that 
treaty  was  made  in  the  pleadinga  Vilas  v. 
City  of  Manila,  31  Sup.  Ct  416,  417,  220  U. 
S.  345,  55  L.  Ed.  491. 

INVOLVINO  THE  MERITS 

See  Merits. 

IODINE 

As  medicine,  see  Medicine. 

IRIDECTOMY 

An  operation  by  which  a  piece  of  the 
Iris  was  taken  from  each  eye  and  the  cry»- 
talline  lens  removed  from  the  right  was  call- 
ed 'iridectomy."  Knorpp  ▼.  Wagner,  93  S. 
W.  961,  964,  195  Mo.  637. 

IRISH  MOSS 

See  Sea  Moss. 

IRON 

See  Bar  Iron;   Grab  Iron;   Plate  Iron; 

Scrap  Iron;  Structural  Iron. 
Articles  of,   see  Articles  within  Tariff 

Act 
Manufactures    of,    see    Manufactures — 

Manufactured  Articles. 

IRON  AND  ICANGANESE  AIXOT 

Merchandise,  consisting  of  an  alloy  In 
the  form  of  pigs,  invoiced  as  "iron  and  man- 
ganese alloy**  which  is  used  chiefly  in  har- 
dening manganese  bronze,  and  which,  in  or- 
der to  produce  that  effect,  must  be  melted 
and  mixed  with  other  metals,  comes  within 
paragraph  183,  Schedule  C,  i  1,  c.  11,  Tariff 


Act  July  24,  1897,  30  Stat  166,  relating  to 
"metallic  mineral  substances  in  a  crude  state, 
and  metals  unwrought,*'  rather  than  para- 
graph 193,  30  Stat  167,  relating  to  articles 
composed  of  metal,  or  paragraph  122,  30  Stat 
159,  by  similitude  to  the  "ferro-manganese" 
there  enumerated.  Thomas  v.  William 
Cramp  &  Sons'  Ship  &  Engine  Bldg.  Co.,  142 
Fed-  734,  TS5,  74  O,  O.  A.  66. 

IRON   FITTERS 

It  appears  that  on  railroad  tracks  at  cer- 
tain points  there  are  what  are  called  guard 
rails,  which  are  short  rails  laid  near  the 
main  rails  which  run  for  a  distance  parallel 
to  the  main  track  and  then  curve  inward, 
leaving  open  spaces-  at  the  ends  where  these 
curves  occur.  Persons  passing  under  or 
across  the  *  tracks  and  switches  at  those 
points  are  liable  to  have  their  feet  caught  in 
these  open  spaces  and  have  some  difficulty 
in  withdrawing  the  feet  from  them.  The  dan- 
ger arising  from  the  same,  has  been  greatly 
lessened,  if  not  entirely  done  away  with  by 
closing  spaces  with  blocks  of  wood  or  with 
what  are  spoken  of  as  **iron  fitters."  Ray  v. 
Vicksburg,  S.  &  P.  R.  Co.,  87  South.  43,  46^ 
113  La.  502. 

IBON  HVNT^B 

An  'Iron  hunter^  is  a  sawmill  employ^ 
whose  duty  it  is  to  inspect  logs  before  they 
come  to  the  carriage,  for  the  purpose  of  re- 
moving spikes  driven  in  the  logs  for  rafting. 
Covington  Sawmill  ft  Mfg.  Co.  ▼.  Clark:,  76 
S.  W.  348,  349,  116  Ky.  461. 

IBOK  ORE 

Hematite  iron  ore  in  a  form  in  which  it 
cannot  be  used  as  a  pigment  is  dutiable  as 
"iron  ore,"  under  Tailff  Act  July  24,  1897,  c. 
11,  i  1,  Schedule  C,  par.  121,  30  Stat  159. 
Hill  V.  Francklyn  &  Ferguson,  162  Fed.  880, 
882,  89  C.  C.  A.  570. 

IRON  SAFE 

As  furniture^  see  Fnmitnrei 

IRON-SAFE   CLAUSE    ' 

As  promissory  warranty,  see  Promissory 
Warranty. 

An  "iron-safe  clause"  in  an  in&urance 
policy  is  one  requiring  insured  to  keep  books 
clearly  and  plainly  presenting  a  complete 
record  of  business  transacted,  including  pur- 
chases, sales,  and  shipments.  Everett-Rid- 
ley-Ragan  Co.  v.  Traders*  Ins.  Co.,  48  S.  K 
918,  121  Ga.  228,  104  Am.  St  Rep.  99. 

What  is  known  as  an  "iron-safe  dauae'* 
of  a  policy  of  fire  insurance  is  a  provision 
by  which  the  insured  binds  himself  to  keep 
specified  books  and  an  inventory  securely 
locked  in  a  fireproof  safe  at  night  and  at  all 
times  when  the  store  or  other  place  of  keep- 
ing the  property  insured  is  not  actually  open 
for  the  prosecution  of  business.  Powell  v. 
Commonwealth  In&  Co.,  60  S.  E.  120,  121, 
3  Ga.  App.  436. 
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An  "Iron-safe  clause,"  in  an  insurance 
policy  providing  that  the  assured  will  take  a 
complete  itemized  inventory  of  the  stock  on 
hand,  will  keep  a  set  of  books,  clearly  pre- 
senting a  complete  record  of  hUslness  trans- 
acted, which  books  shall  be  securely  locked 
in  a  fireproof  safe  at  night,  and  in  the  event 
of  failure  to  produce  such  books  for  the  in- 
spection of  the  insurer  the  policy  shall  be- 
come void,  is  frequently  attached  to  policies 
of  insurance  and  is  generally  upheld  by  the 
courts  as  a  reasonable  limitation  on  the  lia- 
bility of  the  insurer,  and,  when  such  clause 
is  properly  made  a  part  of  the  contract  of 
insurance,  it  will  be  enforced  as  a  valid  and 
binding  stipulation.  Ck)ggins  v.  iEtna  Ins. 
Co.,  56  S.  B.  506,  507,  144  N.  C.  7,  8  L.  R.  A. 
(N.  S.)  839,  119  Am.  St.  Rep.  924  (citing 
Southern  Fire  Ins.  Co.*  v.  Knight,  36  S.  E. 
821,  111  Ga.  622,  52  L.  R.  A.  70,  78  Am.  St 
Rep.  216;  Sowers  v.  Mutual  Fire  Ins.  Co.,  85 
N.  W.  763,  113  Iowa,  551;  Lozano  v.  Pala- 
,  tine  Ins.  Co.,  78  Fed.  278,  24  C.  C.  A.  85 ; 
Liverpool  &  London  h  Globe  Ins.  Co.  v.  Kear- 
ney, 94  Fed.  314,  36  C.  C.  A.  265 ;  Fire  Ass'n 
of  Philadelphia  v.  Calhoun,  67  S.  W.  153,  28 
Tex.  Civ.  App.  409;  North  British  Mercan- 
tile Ins.  Co.  V.  Kemendo,  61  S.  W.  1102,  94 
Tex.  367;   Black's  Law  Diet.  643). 

A  clause  in  a  fire  insurance  policy  that 
the  Insured  make  an  inventory  of  his  stod£ 
of  goods  and  keep  books  correctly  detailing 
purchases  and  cash  and  credit  sales  and  keep 
them  in  an  *'iron-safe"  or  away  from  the 
store  building  when  closed  for  business  is 
called  "an  iron-safe  clause,"  and  such  a 
clause  is  reasonable  and  valid.  Maupin  y. 
Scottish  Union  &  National  Ins.  Co,,  45  S.  E. 
1003,  1004,  63  W.  Va.  557. 

Under  the  "iron-safe  clause'*  in  an  in- 
surance policy,  the  insured  agrees  to  keep  a 
set  of  books,  showing  a  record  of  the  busi- 
ness transacted,  including  all  purchases  and 
sales,  both  for  credit,  cash,  and  exchange, 
as  well  as  the  last  inventory  of  the  stock, 
taken  within  12  months  prior  to  the  hap- 
pening of  the  loss,  and  to  keep  books  and 
inventory  securely  locked  in  a  fireproof  safe 
at  night  and  when  the  store  is  not  actually 
open  for  business.  German  Ins.  Go.  v.  Allen, 
77  Fac.  629,  69  Kan.  729. 

An.  "iron-safe  clause'Vin  an  insurance 
policy  provides  that  the  insured  shall  take 
a  complete  itemized  inventory  of  the  stock 
once  a  year,  keep  a  set  of  books  which  shall 
present  a  complete  record  of  the  plalntilTs 
credit,  including  all  purchases,  sales,  and 
shipments,  from  date  of  inventory  and  dur- 
ing the  continuance  of  the  policy,  and  will 
keep  such  books  and  inventory  securely  lock- 
ed in  a  fireproof  safe  at  night,  and  at  all 
times  when  the  building  is  not  open  for  busi- 
ness, or,  failing  in  this,  the  assured  will  keep 
such  books  and  inventory  in  some  place  not 
exposed  to  fire  which   would  destroy   the 


building.  McMillan  v.  Insurance  Co.  of 
North  America,  58  S.  B.  1020,  1021,  78  S.  a 
433. 

IROK  SAND 

So-called  "iron  sand,"  a  completed  arti- 
cle produced  by  a  series  of  manufacturing 
processes  from  cast  iron  and  steel  scrap,  is 
not  within  the  provision  for  "all  iron  in 
*  *  *  forms  less  finished  than  iron  in 
bars,  and  more  advanced  than  pig  iron,"  in 
Tariff  Act  July  24,  1897,  c.  11,  §  1,  Schedule 
C,  par.  124,  30  Stat  159.  but  is  dutiable  as 
"iron  manufactured,"  under  paragraph  193, 
30  Stat  167.  Harrison  Supply  Co.  v.  United 
States,  164  Fed.  155,  156. 

IBOK  SHEETS 

Sheets  consisting  of  a  plate  of  iron  or 
steel  or  with  a  sheet  of  nickel  welded  there- 
to, the  material  being  rolled  to  the  desired 
thickness  after  welding,  are  not  "sheets  of 
iron  or  steel,  common  or  black,"  within  the 
meaning  of  Tariff  Act  July  24,  1897,  c.  11, 
§  1,  Schedule  C,  par.  131,  30  Stat  160.  Boker 
V.  United  States,  180  Fed.  959,  960. 

IRON  WAIiL 

See  Self-Supporting  Iron  WalL 

IRRATIONAL— IRRATIONALITY 

A  question  to  a  witness  as  to  whether 
a  person  was  acting  "rational"  or  "irration- 
al" did  not  call  for  the  opinion  of  the  wit* 
ness  as  to  the  mental  sanity  of  the  defend- 
ant, but  for  the  result  of  his  observations, 
at  the  various  times  he  came  in  contact  with 
the  defendant,  as  to  his  appearance  in  the 
respects  suggested.  "To  say  that  a  man  acts 
'rational'  or  Irrational*  Is  but  to  describe  an 
outward  manifestation  drawn  from  observed 
facts.  It  is  the  last  analysis,  the  ultimate 
fact  deduced  from  evidentiary  facts  coming 
under  observation,  but  so  transitory  and 
evanescent  as  to  be  like  drunkenness — easy 
of  detection,  and  difficult  of  explanation." 
People  V.  Manoogian,  75  Paa  177,  179,  141 
Cal.  592. 

Insanity  synonymmui  . 

While  the  word  "irrationality"  Is  some- 
times used  as  a  synonym  of  'insanity ,"  the 
admission  of  evidence  of  the  irrationality  of 
a  defendant  did  not  cure  the  rejection  of  evi- 
dence of  his  insanity.  Territory  v.  McNabb, 
120  Pac.  907,  912,  16  N.  M.  625. 

IRREDEEMABLE  GROUND  RENT 

"Irredeemable  ground  rent"  is  defined  to 
be  a  rent  reserved  to  himself  and  his  heirs, 
by  the  grantor  of  laud,  out  of  the  laud  it- 
self. It  is  not  granted  like  an  annuity  or 
rent  charge,  but  is  reserved  out  of  a  convey- 
ance of  the  land  in  fee.  It  is  a  separate 
estate  from  the  ownership  of  the  ground,  and 
is  held  to  be  real  estate,  with  the  usual  char- 
acteristics of  an,  estate  in  fee  simple,  descend- 
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Ible,  devisable,  alienable.  Wilson  ▼.  Ise- 
minger,  22  Sup.  Ct.  573,  674,  185  U.  S.  55,  46 
L.  Ed.  804  (citing  Rosier  v.  Kuhn  [Pa.]  8 
Watts  &  S.  185;  Wallace  v.  Hannstad,  44 
Pa.  495 ;   McQulgg  v.  Morton,  39  Pa.  31). 

IRREFRAGABLE 

"Irrefragable"  means  that  cannot  be  re- 
futed or  overthrown,  incombustible,  undeni- 
able. Tracy  v.  Frey,  88  N.  Y.  Supp.  874,  878, 
95  App.  Div.  579  (quoting  and  adopting  the 
definition  in  Webst.  Diet.). 

IRREGULAR 

IRREGULAR  DEPOSIT 

Technically,  a  bailment  which  is  solely 
for  the  benefit  of  receiver  is  more  in  the  na- 
ture of  a  deposit  than  a  loan,  and,  where  the 
thing  deposited  was  money,  was  what  was 
known  in  the  civil  law  as  an  "irregular  de- 
posit." Woods  V.  Latta,  88  Pac.  402,  406.  35 
Mont  9. 

IRREGULAR  JUDGMEKT 

An  "irregular  judgment"  is  one  rendered 
contrary  to  the  course  and  practice  of  the 
courts.  Currie  v.  Golconda  Min.  &  Mill.  Co., 
72  S.  E.  980,  983,  157  N.  C.  209. 

An  "Irregular  judgment"  is  one  entered 
contrary  to  the  method  of  procedure  and  the 
practice  of  the  court.  Glisson  v.  Gllsson,  69 
S.  E.  55,  56,  153  N.  O.  185. 

IRREGULAR  PROOB88 

Void    process    distinguished,    see    Void 
Process. 

IRREOULAR  RECORDS 

"Irregular  records"  made  by  a  work- 
man's time  recorder  are  those  records  which 
are  made  when  a  workman  enters  or  leaves 
before  or  after  the  regular  time  fixed  by 
the  rules  of  employment.  Where  the  work 
hours  of  the  forenoon  are  fro«n7  to  12  o'clock, 
a  workman  who  enters  and  records  his  time 
after  7  has  made  an  "irregular  record,"  and 
one  who  leaves  and  records  his  time  before 
12  also  makes  an  "irregular  record."  Dey- 
Time-Register  Co.  v.  W.  H.  Bundy  Record- 
ing Co.,  169  Fed.  807,  814. 

IRREGULARITT 

An  "irregularity"  la  the  failure  to  ob- 
serve that  particular  course  of  proceeding 
which,  conformable  with  the  practice  of  the 
court,  ought  to  have  been  observed  in  the 
case.  Griggs  v.  Hanson,  121  Pac.  1094,  1096, 
86  Kan.  632,  Ann.  Cas.  1913C,  242. 

An  "irregularity"  is  a  want  of  adherence 
to  some  prescribed  rule  or  mode  of  proceed- 
ing, and  consists  in  either  omitting  to  do 
something  necessary  for  the  due  and  order- 
ly conducting  of  a  suit,  or  doing  it  at  an 
unreasonable  time  or  in  an  improper  manner. 
Ex  parte  Cooks  (Tex.)  136  S.  W.  139, 140. 


The  term  "irregularity"  Is  defined: 
**The  want  of  adherence  to  some  prescribed 
rule  or  mode  of  proceeding,  and  consists  either 
in  omitting  to  do  something  that  is  necessary 
for  the  due  and  orderly  conduct  of  a  suit,  or 
in  doing  it  in  an  unreasonable  time  or  im- 
proper manner ;  the  technical  term  for  every 
defect  in  practical  proceedings;  a  compre- 
hensive term  including  all  formal  objections 
to  practical  proceedings ;  the  want  of  adher- 
ence to  some  prescribed  rule  or  mode  of  pro- 
ceedings; the  doing  or  not  doing  that  in 
the  conduct  of  a  suit  at  law  which,  conform- 
able with  the  practice  of  the  court,  ought  or 
ought  not  to  be  done;  ♦  ♦  •  a  deviation 
from  certain  minor  provisions  of  the  stat- 
utes, designed  to  procure  method  and  con- 
venience in  procedure."  23  Cyc.  355.  "When 
a  proceeding  (judicial  or  extrajudicial)  Is 
done  in  the  wrong  manner,  or  without  the 
proper  formalities,  it  is  said  to  be  irregular 
or  an  irregularity,  as  opposed  to  a  proceeding 
which  is  legal  or  ultra  vires."  State  v.  Laza- 
rus, 65  S.  E.  270,  272,  83  8.  C.  215. 

The  court,  in  Treasurers  v.  Bourdeaux's 
Representatives  (S.  C.)  3  McCord,  142,  says: 
"In  Tidd,  Prac.  434,  it  is  said :  *An  "Irregu- 
larity" may  be  defined  to  be  the  want  of 
adherence  to  some  prescribed  rule  or  mode 
of  proceeding,  and  consists  either  In  omit- 
ting to  do  something  that  is  necessary  for 
the  due  and  orderly  conducting  of  a  suit,  or 
in  doing  it  in  an  unreasonable  time  or  im- 
proper manner.'"  State  v.  Norton,  48  S.  B. 
464.  465,  69  S.  C.  454. 

An  "irregularity"  is  defined  to  be  the 
want  of  adherence  to  some  prescribed  rule 
or  mode  of  proceeding ;  and  it  omsists  either 
in  omitting  to  do  something  that  is  neces- 
sary for  the  due  and  orderly  conducting  of  a 
suit  or  doing  it  in  an  unseasonable  time  or 
Improper  manner.  It  is  a  departure  from 
some  prescribed  pule  or  regulation.  Under 
Ballinger's  Ann.  Codes  &  St.  {  5583  (Pierce's 
Code,  §  1228),  providing  that  sales  of  real 
estate  in  partition  proceedings  shall  be  in 
the  manner  required  for  sales  of  real  estate 
on  execution,  and  Laws  1890,  p.  88,  c.  53,  §  6, 
subd.  2,  providing  that,  though  objections  to 
confirmation  of  an  execution  sale  be  filed, 
the  sale  shall  be  confirmed  unless  It  ap- 
pear there  was  a  substantial  irregularity, 
the  Irregularity  must  be  in  the  proceedings 
concerning  the  sale  itself,  so  that  it  is  not 
ground  for  refusing  confirmation  that  a  high- 
er or  better  bid  is  submitted  after  sale. 
Merrltt  v.  Graves,  100  Pac.  164, 165,  52  Wash. 
57  (citing  4  Words  and  Phrases,  pp.  3768- 
3771 ;  8  Words  and  Phrases,  p.  7693). 

The  term  "irregularity,"  as  used  in  the 
street  bond  act  of  1893,  declaring  that  bonds 
for  street  work  assessment,  after  their  is- 
suance, shall  be  conclusive  evidence  of  the 
regularity  of  all  proceedings  thereto,  includes 
the  failure  to  perform  a  required  proceed- 
ing, as  well  as  the  defective  or  imperfect 
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performance  of  such  proceedings  as  were 
taken,  excepting  those  necessary  to  consti- 
tute due  process  of  law  or  to  comply  with 
other  constitutional  mandates.  Chase  y. 
Trout,  80  Pac.  81,  84,  146  Cal.  350. 

A  motion  to  set  aside  a  Judgment  for  ir- 
regularity, as  contemplated  by  a  statute 
providing  that  Judgment  shall  not  he  set 
aside  for  Irregularity  on  motion  unle^  made 
within  three  years  after  Judgment,  Is  avail- 
able only  where  there  Is  some  Irregularity  In 
the  Judgment  Itself  or  on  the  face  of  the  pro- 
ceeding antecedent  thereto,  and,  while  the 
Irrgularlty  need  not  be  such  as  would  ren- 
der the  Judgment  absolutely  void,  It  must 
show  that  the  judgment  was  contrary  to  the 
established  form  and  mode  oJ^  procedure,  an 
Irregularity,  in  the  sense  of  the  statute,  be- 
ing a  want  of  adherence  to  some  prescribed 
mode  of  procedure,  which  may  consist  either 
In  omitting  something  necessary  to  the  or- 
derly conduct  of  the  suit,  or  in  doing  it  at 
an  unseasonable  time  or  in  an  improper  man- 
ner. Gross  V.  Gould,  110  8.  W.  672,  675,  131 
Mo.   App.  585. 

Under  Gen.  St.  1901,  §  5054,  subd.  3,  pro- 
viding that  a  Judgment  may  be  set  aside  at 
a  subsequent  term  for  mistake,  neglect  of  the 
clerk,  or  irregularity  In  obtaining  it,  the 
court  may  vacate  a  Judgment  on  the  plead- 
ings for  misapprehension  as  to  their  allega- 
tions. Cooper  V.  Rhea,  107  Pac.  799,  800,  82 
Kan.  100,  29  L.  R  A.  (N.  SO  980,  136  Am.  St 
Rep.  100,  20  Ann.  Cas.  42. 

The  absence  of  a  seal  to  a  writ  of  ve- 
nire is  an  "irregularity,"  within  the  meaning 
of  Civ.  Code  1902,  |  2947,  providing  that  no 
irregularity  in  a  writ  of  venire  facias  shall 
be  sufficient  to  set  aside  the  verdict,  unless 
the  accused  was  Injured  thereby  or  an  ob- 
jection was  made  before  the  return  thereof. 
State  V.  Benton,  67  S.  E.  143,  85  S.  C.  107. 

Failure  of  a  cky  tax  collector  to  return 
to  the  city  council  the  delinquent  list  with- 
in the  time  prescribed  by  the  city  charter  is 
an  ^'irregularity"  only  within,  and  cured  by, 
Code  1899,  c.  31,  $  25  (Code  1906,  §  884),  and 
hence  not  a  fatal  objection  to  a  tax  deed. 
Ritchie  Lumber  Co.  v.  Nutter,  66  S.  E.  646, 
649,  66  W.  Va.  444. 

Code  1899,  c.  31,  f  25  (Code  1906,  §  884) 
provides  that  no  'Irregularity,  error  or  mis- 
take" in  the  delinquent  list,  or  the  return 
thereof,  or  in  the  affidavit  thereto,  or  in  the 
list  of  sales  filed  with  the  clerk  of  the  county 
court,  or  In  the  recordation  of  such  list  or 
affidavit,  shall,  after  deed  made,  Invalidate 
the  sale.  Held,  that  the  irregularity,  error 
or  mistake  in  the  recordation  of  such  list 
or  affidavit.  Intended  by  the  statute  to  be 
provided  against,  did  not  refer  to  the  de- 
linquent list,  but  to  the  list  of  sales  filed 
with  the  clerk.  Ritchie  Lumber  Co.  v.  Nut- 
ter, 66  S.  E.  646,  647,  649,  66  W.  Va.  444. 

Personal  misconduct  of  the  judge  having 
a  case  ynder  advisement  may  be  an  "irregu- 


larity in  the  proceedings  of  the  court"  for 
which  a  new  trial  may  be  granted  under 
Code  Civ.  Proc.  §  657,  subd.  1.  Gay  v.  Tor- 
ranee,  78  Pac.  540,  543,  145  Cal.  144. 

IRRELEVANCY— IRRELEVANT 

The  term  "irrelevant"  means  not  rele- 
vant; not  relating  to  or  applicable  to  the 
matter  in  issue;  not  supporting  the  issue. 
i  Berry  v.  Geiser  Mfg.  Co.,  85  Pac.  699,  700,  15 
i  Okl.  364  (quoting  and  adopting  the  definition 
j  in  Black  Law  Diet.  p.  644). 


j         An  allegation  or  pleading  Is  "irrelevant" 
I  when  it  has  no  connection  with  the  Issues 
Involved.    Bank  of  TlmmonsviUe  v.  Fidelity 
&  Casualty  Co.,  121  Fed.  934,  935. 

"An  allegation  is  ^irrelevant'  when  the 
Issues  formed  by  its  denial  can  have  no 
connection  with  nor  reflect  upon  the  cause 
of  the  action."  Gulgnard  v.  Eyans,  61  S.  E. 
1003,  1005,  80  S.  C.  491  (quoting  Pom.  Bern. 
[2d  Ed.]  §  551). 

A  {heading  Is  *'irrelevant"  only  where  it 
has  no  substantial  relation  to  the  contro- 
versy between  the  parties  to  the  action,  and 
not  where  it  states  facts  that  tend  to  and 
might  by  proper  averment  constitute  a  cause 
of  action  or  defense.  Ellison  v.  Branstrattor, 
88  N.  E.  963,  965,  45  Ind.  App.  307. 

An  **lrrelevant  allegation"  in  pleading  is 
one  which  has  no  substantial  relation  to  the 
controversy  between  the  parties  to  suit,  and 
which  cannot  affect  the  decision  of  the  court, 
because  it  has  no  bearing  upon  the  subject- 
matter  of  the  controversy.  Bell  v.  Clarke,  92 
N.  Y.  Supp.  ill,  412,  45  Misc.  Bep.  275. 

"Irrelevant"  allegations  are  those  which 
have  no  substantial  ri^ticm  to  the  contro- 
versy and  which  cannot  affect  the  result,  and 
the  test  of  any  allegation  is  whether  it  tends 
to  constitute  a  cause  of  action  or  a  defense. 
Kolb  V.  Mortimer,  120  N.  Y.  Supp.  543,  544, 
135  App.  Dlv.  342. 

The  answer,  in  an  action  for  injury  to 
an  employe,  raising  the  question  of  the  em- 
ployment, a  material  allegation  of  the  com- 
plaint. Is  not  'Iprelevant,"  within  Code  Civ. 
Proc.  §  545,  allowing  the  striking  out  of  ir- 
relevant matter  in  a  pleading.  Johnston  v. 
Simpson  Crawford  Co.,  115  N.  Y.  Supp.  141. 
148. 

Where  a  claim  under  a  special  contract 
for  services  is  united  with  one  for  the  rea- 
sonable value  of  the  services,  the  allegation 
as  to  reasonable  value  of  the  services  is  not 
surplusage,  neither  is  It  redundant  nor  ir- 
relevant; "redundancy"  being  an  excessive 
statement  or  a  representation,  and  an  "irrel- 
evant" allegation  being  one  that  does  not  re- 
late to  or  affect  the  matter  in  controversy. 
E.  D.  Metcalf  Co.  v.  Gilbert,  116  Pac.  1017, 
1021,  19  Wyo.  331. 

.Within  Code  Civ.  Proc.  1902,  §  181,  pro- 
vidlng  that  redundant  or  "irrelevant  matter" 
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in  a  pleading  may  be  stricken  out  on  motion 
of  any  party  aggrieved,  matter  is  •'irrele- 
vant" wliich  lias  no  substantial  relation  to 
the  controversy.  Alexander  v.  Dn  Rose,  52 
S.  E.  786,  788,  73  S.  C.  21  (citing  Smith  v. 
Smith,  27  S.  E.  645,  50  S.  C.  67;  Pom:  Oode 
Rem.  S  551;  Bliss,  Code  PL  §  214). 

As  impertlnenoe 

Offered  evidence  not  pertinent  to  any 
issue  made  by  the  pleadings  is  certainly  "ir- 
relevant." Morehouse  v.  Morehouse,  73  Pac. 
738,  739,  140  Cal.  88. 

"Irrelevant"  and  "redundant"  was  said 
in  Carpenter  &  Wilcox  v.  West  &  Vanthuy- 
sen,  5  How.  Prac.  (N.  Y.)  53,  55,  to  mean 
what  is  usually  understood  as  impertinent; 
for  a  pleading  in  equity  is  "Impertinent" 
when  it  is  stuffed  with  long  recitals  or  long 
digressions  which  are  altogether  unnecessary 
and  totally  Immaterial  to  the  matter  in 
hand.  In  an  action  for  injuries,  an  order 
striking  out  from  the  complaint  allegations 
involved  in  a  common-law  action,  unless 
plaintiff  serve  an  amended  complaint  sepa- 
rately stating  his  common-law  action,  and 
action  under  the  employers'  liability  act,  is 
not  authorized  by  the  Code^  authorising  the 
striking  out  of  irrelevant  and  redundant  mat- 
ter. Acardo  v.  New  York  Contractiug  & 
Trucking  Co^  102  N.  Y.  Supp.  7,  8,  116  App. 
Div.  703. 

IRREIiEVAHT,      IMMATEBIAIi,      AHB 
IHOOBffPETEMT 

The  words  "irrelevant,  immaterial,  and 
incompetent,"  commonly  employed  in  connec- 
tion with  an  objection  to  a  qu^tion,  are  a 
meaningless  formula,  and  are  tantamount  to 
no  obj^tion  at  all.  Shandrew  v.  Chicago, 
St  P.,  M.  &  O.  Ry.  Co.,  142  Fed.  820,  322,  73 
C.  C.  A.  430. 

IRREPARABLE 

IBREPARABLE  DAMAGES 

'  "  'Irreparable  damages'  to  warrant  is- 
suance of  an  injunction  does  not  mean  that 
complainant  must  show  that  all  his  finan- 
cial transactions  will  be  ru^ed  unless  the 
relief  sought  is  granted;  ft'  means  that, 
with  reference  to  the  particular  right  or 
property  referred  to  in  the  bill  of  complaint, 
the  complainant  will  be  irreparably  deprived 
of  it  unless  the  relief  sought  is  granted." 
Oliphant  v.  Richman,  59  Ati.  241,  242,  67  N. 
J.  Eq.  280. 

"Whether  damages  are  to  be  viewed  in 
equity  as  Irreparable'  depends  more  upon 
the  nature  of  the  right  which  is  injuriously 
affected  than  upon  the  pecuniary  measure  ;< 
the  loss  suffered.  Where  plaintiffs'  land  was 
drained  by  a  ditch  which  they  were  entitled 
to  maintain,  the  fact  that  such  land  had 
been  damaged  to  the  extent  of  $15  only  by 
defendant's  unauthorised  obstruction  of  fhe 
ditch  was  no  defense  to  plaintiff's  right  to 


enjoin  such  obstruction  on  the  ground  that 
the  damages  were  trifling."  Robertson  v. 
Lewie,  58  Ati.  409,  77  Conn.  845. 

Where  a  landlord  reserved  the  right  to 
enter  upon  premises  for  inspection  and  im- 
provement, and  the  tenant,  by  threats  of 
personal  violence,  prevented  him  from  enter- 
ing for  that  purpose,  where  the  tenant  had 
agreed  to  give  a  chattel  mortgage  on  the  crop 
to  secure  the  rent,  but  refused  to  do  so  and 
threatened  to  remove  a  large  part  of  the 
crops  and  allow  the  remainder  to  stand  un- 
harvested,  and  where  the  defendant  was  in- 
solvent, the  landlord's  injuries  could  not  be 
adequately  compensated  in  damages,  and 
were  difficult  if  measured  by  any  pecuniary 
standard,  and  •  as  such  were  "irreparable" 
within  the  meaning  of  the  law  authorizing 
an  injunction.  Cole  v.  Manners,  107  N.  W. 
777,  778,  76  Neb.  454  (citing  Eidemiller  Ice 
Co.  V.  Guthrie.  00  N.  W.  717,  42  Neb.  238,  28 
L.  R.  A  581). 

"Irreparable  damage"  which  may  be 
prevented  by  injunction  includes  damage  "ir- 
reparable" in  the  sense  that  it  cannot  be  esti- 
mated by  any  accurate  standard,  but  only  by 
conjecture.  Columbia  College  of  Music  & 
School  of  Dramatic  Art  v.  Tunberg,  116  Pac. 
280,  282,  64  Wash.  19. 

IB&EPARABXiE  XH JURY 

''When  irreparable  injury'  Is  spoken  of, 
it  is  not  meant  that  the  injury  is  beyond  the 
possibility  of  repair,  or  beyond  the  possi- 
bility of  compensation  in  damages,  but  it 
must  be  of  such  constant  and  frequent  recur- 
rence that  no  fair  or  reasonable  redreas  can 
be  had  therefor  in  a  court  of  law."  Dono- 
van V.  Pennsylvania  Co.,  26  Sup.  Ct  91«  99, 
199  U.  S.  279,  50  L.  Ed.  192  (quoting  and 
adopting  definition  in  Chicago  General  Ry. 
Co.  V.  Chicago,  B.  &  Q.  R.  Co.,  54  N.  BL  1026, 
181  III.  605). 

By  irreparable  injury  Is  not  meant  such 
injury  as  is  beyond  the  possibility  of  repair, 
or  beyond  possible  compensation  or  damages, 
but  that  species  of  injury,  whether  great  or 
small,  that  ought  not  to  be  submitted  to  on 
the  one  hand,  or  inflicted  on  the  other,  and 
which  because  it  is  so  large  on  the  one  hand, 
or  80  small  on  the  other,  or  is  of  such  con- 
stant or  frequent  recurrence  that  no  fair  or 
reasonable  redress  can  be  had  therefor  in  a 
court  of  law.  Heine  v.  Roth,  2  Alaska,  416, 
421. 

An  injury  is  "irreparable"  so  as  to  au- 
thorize an  injunction,  where  it  consists  of  a 
serious  change  of,  or  is  destructive  to,  the 
property  it  affects,  either  physically  or  in 
the  character  in  which  it  has  been  held  and 
enjoyed,  and  when  the  property  has  some 
peculiar  quality  or  use,  so  that  its  pecuoiary 
value  will  not  fairly  recompense  the  owner 
for  the  loss  thereof.  Dunker  v.  Field  &  Tnle 
Club,  92  Pac.  502,  504,  6  CaL  App.  524 
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"An  Injnry  Is  'irreparable'  when  it  is 
of  such  a  natnre  that  the  injured  party  can- 
not be  adequately  compensated  therefor  in 
damages,  or  when  the  damages  which  may 
result  therefrom  cannot  be  measured  by  any 
certain  pecuniary  standard.*'  Eau  Claire 
Water  Co.  r.  City  of  Eau  Claire,  106  N.  W. 
679,  681,  127  Wis.  154  (quoting  definition  in 
Wilson  V.  City  of  Mineral  Point,  39  Wis. 
160). 


<(i 


'Irreparable  injury"  which  may  be  pre- 
vented by  injunction  includes  damage 
"irreparable"  in  the  sense  that  it  cannot  be 
estimated  by  any  accurate  standard,  but  only 
by  conjecture.  Columbia  College  of  Music 
&  School  of  Dramatic  Art  y.  Tunberg,  116 
Pac.  280,  282,  64  Wash.  19. 

An  injury  is  "irreparable**  when  there  is 
no  legal  remedy  furnishing  full  compensation 
or  adequate  redress  because  of  the  ineffec- 
tiyeness  of  such  legal  remedy,  or  when,  ow- 
ing to  the  delay  incident  to  the  prosecution 
and  enforcement  of  an  action  at  law,  a  Judg- 
ment would  be  fruitless.  Gorbam  y.  City  of 
New  Haven,  72  Aa  1012,  1014,  82  Conn.  153. 

"An  injury  is  Irreparable'  either  from 
its  own  nature,  as  when  the  party  injured 
cannot  be  adequately  compensated  therefor 
in  damages,  or  when  the  damages  which  may 
result  therefrom  cannot  be  measured  by  any 
certain  pecuniary  standard,  or  when  it  is 
shown  that  the  party  who  must  respond  is 
insolvent,  and  for  that  reason  incapable  of 
responding  in  damages."  Cleveland  v.  Mar- 
tin. 75  N.  E.  772,  777,  218  111.  78,  3  L.  R.  A. 
(N.  S.)  629  (quoting  and  adopting  definition 
in  Lloyd  v.  Catiln  Coal  Co.,  210  IlL  460,  71 
N.  B.  335). 

"By  'irreparable  injury*  is  not  meant 
such  injury  as  is  beyond  the  possibility  of 
repair,  or  beyond  possible  compensation  in 
damages,  nor  necessarily  great  In^ry  or 
great  damage,  but  that  species  of  injury, 
whether  great  or  small,  that  ought  not  to  be 
submitted  to  on  the  one  hand,  or  inflicted  on 
the  other,  and  because  it  is  so  large  on  the 
one  hand,  or  so  small  on  the  other.  Is  of 
such  <x)nstant  and  frequent  occurrence  that 
no  fair  or  reasonable  redress  can  be  had 
therefor  in  a  court  of  law.  Melvin  v.  E.  B.  & 
A.  L.  Stone  Co.,  94  Pac:  390,  391,  7  Cal.  App. 
327  (quoting  and  adopting  Wahle  v.  Rein- 
bach,  76  IlL  322);  Clentral  of  Georgia  R.  Co. 
v.  Americus  Constr.  Ckx,  65  S.  E.  855,  858, 133 
Ga,  392  (citing  Wood,  Nuis.  §  770). 

A  city  actually  appropriating  a  narrow 
strip  of  land  of  an  individual,  and  casting  on 
his  land  the  entire  sewage  of  the  city,  having 
a  population  of  5,000,  causes  "irreparable  in- 
Jury,"  Justifying  relief  in  equity.  Onen  v. 
Herkimer,  138  N.  W.  198,  200,  172  Mich.  593 
(citing  4  Words  and  Phrases,  p.  3772). 

An  "Irreparable  injury*'  Justifying  the 
granting  of  an  injunction  is  one  for  which 
the  complainant  Cannot  be  adequately  com- 


[pensated  In  damages.  The  inadequacy  of 
damages  as  the  compensation  may  be  due  to 
the  nature  of  the  injury  itself,  or  to  the 
nature  of  the  right  of  property  injured,  or 
may  be  due  to  the  insolvency  or  want  of  re- 
sponsibility of  the  person  committing  it. 
Devon  v.  Pence  (Ky.)  106  S.  W.  874,  875  (cit- 
ing 22  Cyc.  p.  764). 

"Irreparable  injury,*'  as  used  in  the  law 
of  injunctions,  does  not  necessarily  mean 
that  the  injury  is  beyond  the  possibility  of 
compensation  in  damages,  nor  that  it  must 
be  very  great,  and  the  fact  that  no  actual 
damages  can  be  proved,  so  that  in  an  action 
at  law  the  Jury  could  award  nominal  damag- 
es only,  often  furnishes  the  very  best  reason 
why  a  court  of  equity  should  interfere  in  a 
case  where  the  nuisance  is  a  continuous  one. 
Espenscheid  v.  Bauer,  85  N.  E.  230,  232,  235 
111.  172. 

"An  injury  to  be  'irreparable*  need  not 
be  such  as  to  render  its  repair  physically 
impossible;  but  it  is  irreparable  when  it 
cannot  be  adequately  compensated  in  dam- 
ages or  when  there  exists  no  certain  pecun- 
iary standard  for  the  measurement  of  the 
damages."  The  preventing  of  one  from  hunt- 
ing upon  an  arm  of  the  Great  Lakes  from  a 
rowboat  one  half  mile  from  shore,  such 
water  being  navigable  water  of  the  state,  is 
an  "irreparable  injury,"  the  threatening  of 
which  Justifies  an  injunction.  Ains worth  v. 
Munoskong  Hunting  &  Fishing  Club,  116 
N.  W.  992,  994,  153  M1<Al  185,  17  L.  R.  A 
(N.  S.)  1236,  126  Am.  St  Rep.  474,  15  Ann. 
Cas.  706. 

"The  phrase  Irreparable  injury*  la  apt 
to  mislead.  It  does  not  necessarily  mean,  as 
used  in  the  law  of  injuries,  that  the  injury  is 
beyond  the  possibility  of  compensation  in 
damages,  nor  that  it  must  be  very  great,  and 
the  fact  that  no  actual  damages  can  be 
proved,  so  that  in  an  action  at  law  the  Jury 
could  award  nominal  damages  only,  often 
furnishes  the  very  best  reason  ,why  a  court 
of  equity  should  interfere  in  cases  where  the 
nuisance  is  a  continuous  one.  If  the  nui- 
sance is  merely  temporary  in  its  nature,  and 
there  is  no  danger  that  it  will  affect  any 
substantial  rights  of  the  complainant  in  such 
a  manner  that  he  cannot  be  compensated 
therefor  in  damages,  courts  of  equity  will 
generally  refuse  to  interfere;  but  if  the 
nuisance  is  a  continuing  one,  invading  sub- 
stantial rights  of  the  complainant  in  such  a 
manner  that  he  would  thereby  lose  such 
rights  entirely  but  for  the  assistance  of  a 
court  of  equity,  he  will  be  entitled  to  an  in- 
junction upon  a  proper  showing,  notwith- 
standing the  fact  that  he  might  recover  some 
damages  in  an  action  at  law."  Tise  v.  Whit- 
aker  Harvey  Co.,  57  S.  E.  210,  211,  144  N.  C. 
507  (quoting  and  adopting  definition  in  El- 
liott, Roads  &  S.  i  665). 

In  the  case  of  a  nuisance  such  as  a  bam 
60  managed  as  to  give  off  noxious  odors, 
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where  the  damages  to  adjoining  property 
owners  cannot  well  be  measured  from  a 
pecuniary  standpoint,  the  injury  is  irrepa- 
rable within  the  meaning  of  the  law,  and 
equity  will  Interpose,  though  the  pecuniary 
damage  be  not  slipwn  to  be  great.  Lead  v. 
Inch,  134  N.  W.  218,  220,  116  Minn.  467,  39  U 
R.  A.  (N.  S.)  234,  Ann.  Cas.  1913B,  891. 

"Irreparable  injury"  from  a  nuisance  is 
some  such  injury  which  causes  a  loss  of 
health  or  destruction  of  means  of  subsistence 
or  permanent  ruin  to  property,  and,  when 
such  injury  will  follow  the  building  of  a 
street  railway  constructed  under  a  void  staff 
ordinance,  the  construction  may  be  enjoin- 
ed. Ward  V.  Colorado  Eastern  R.  Co.,  125 
Pac.  567,  573,  22  Colo.  App.  332. 

IRKEPABABLE  LOSS 

In  Ladd  v.  Oxnard,  75  Fed.  703,  Judge 
Putnam,  at  page  732,  in  considering  what 
"loss"  is  "irreparable"  within  the  meaning  of 
the  law  as  affecting  the  right  to  a  prelimina- 
ry Injunction,  when  the  word  "irreparable" 
is  held  to  cover  cases  "where  the  loss  of 
health,  the  loss  of  trade,  the  destruction  of 
the  means  of  subsistence,  or  the  ruin  of  the 
property  must  ensue."  Sampson  &  Murdock 
Co.  V.  Seaver-Radford  Co.,  129  Fed.  761,  772 
(citing  Parker  v.  Winnipiseogee  Lake  Cotton 
&  Woolen  Co.,  2  Black,  545,  17  L.  Ed.  333). 

IRRESISTIBLE 

IRRESISTIBLE  FORGE 

By  "irresistible  force"  is  meant  such  an 
interposition  of  human  agency  as  is,  from  its 
nature  and  power,  absolutely  uncontrollable. 
It  may  result  also  from  a  cause  beyond  hu- 
man control.  Cook  &  Laurie  Contracting  Co. 
V.  Denis,  49  So.  1014,  1015,  124  La.  161. 

irresistibub'  impulse 

The  distinction  between  the  doctrine  of 
"irresistible  impulse"  and  the  "right  and 
wrong  test"  is  that  in  the  latter  case  the  per- 
son committing  the  act  is  unable,  by  reason 
of  mental  infirmity,  to  comprehend  that  the 
act  is  wrong,  while  the  doctrine  of  "irresisti- 
ble impulse"  applies  where  the  person  knows 
that  the  act  is  wrong,  but  is  driven  by  an 
irresistible  impulse  to  commit  it.  State  y. 
Riddle,  150  S.  W.  1044,  1045,  245  Mo.  451, 
43  L.  R.  A,  (N.  S.)  150. 

IRREVOCABLE 
irrevocable  license 

As  easements,  see  Easement 

The  irrevocability  of  a  parol  license  pro- 
ceeds upon  the  ground  of  preventing  fraud, 
and  depends  upon  some  conduct  of  the  licen- 
sor which,  if  permitted  to  deny,  will  amount 
to  fraud  upon  the  licensee.  The  Supreme 
Court  of  Oregon  has  frequently  defined  an 
irrevocable  license,  recognizing  three  essen- 
tial elements,  viz. ;  The  license  must  be  upon 


some  consideration  paid  l^  the  licensee  or 
some  benefit  accruing  to  the  licensor;  there 
must  be  an  oral  agreement  therefor;  and 
improvements  or  expenditure  in  reliance 
thereon.  Falls  City  Lumber  Co.  v.  Watson, 
99  Pac.  884,  886,  53  Or.  212  (citing  Lavery  v. 
Arnold,  57  Pac.  906,  58  Pac  524,  36  Or.  84; 
Miser  v.  O'Shea,  62  Pac.  491,  37  Or.  231,  82 
Am.  St  R^.  751;  Ewing  v.  Rhea,  62  Pac. 
790,  37  Or.  583,  52  L.  R.  A.  140,  82  Am.  St 
Rep.  783;  Brown  y.  Gold  Coin  Mining  Co., 
86  Pac.  361,  48  Or.  277). 

IRRIGATE 

IRRIOATIOir 

As  public  use,  see  Public  Use  (In  Emi- 
nent Domain). 

IRRIGATION  COBCPAXT 

See  Mutual  Irrigation  Company. 
As  trading  corporation,  see  Trading  Cor- 
poration. 

IRRIGATION  DISTRICT 

As  municipal  corporation,  see  Municipal 
Corporation. 

IRRIGATION  PURPOSES 

"Regardless  of  technical  definitions,  the 
phrase  'irrigation  purposes'  or  'purposes  of 
irrigation'  is  a  common  expression  in  the 
legislation  of  this  state,  and  has  acquired  a 
well-defined  meaning,  which  la  synonynaous 
with  'agricultural  purposes,'  or,  at  least,  the 
former  is  included  within  the  latter."  Un- 
der a  statute  providing  punishment  for  per- 
sons making  any  aperture  In  any  structure 
erected  to  conduct  water  for  "agricultural 
purposes,"  with  intent  to  destroy  the  same, 
an  information  is  sufficient  which  charges 
that  the  structure  was  erected  to  conduct 
water  for  "irrigation  purposes"  or  "purposes 
of  irrigation."  State  v.  Tiffany,  87  Pac. 
932,  934,  44  Wash.  602. 

IRRIGATION  SEASON 

The  "irrigation  season"  is  defined  by  law 
(Sess.  Laws  Idaho  1899,  p.  382)  as  extending 
from  April  1st  to  November  1st;  but,  in  a 
contract  for  water  for  irrigating  purposes 
beginning  July  eth  and  providing  that  water 
shall  be  delivered  free  during  the  first  irri- 
gating season,  the  purchaser  is  entitled  to 
free  use  of  water  during  the  irrigating  period 
for  one  year  from  the  date  on  which  water 
was  first  delivered  to  him.  Twin  Falls  Land 
&  Water  Co.  v.  Lind,  94  Pac.  164,  165,  14 
Idaho,  348. 

IS 

Code  18G8,  c.  31,  {  25,  as  re-enaeted  by 
Acts  1882,  p.  387,  c.  130,  provides  that  no  sale 
or  deed  of  any  real  estate  under  the  provi- 
sions of  this  chapter  shall  be  set  aside  or  in 
any  manner  affected  by  reason  of  the  failure 
of  any  officer  to  perform  any  duty  herein  re- 
quired to  be  don^  or  perfovned  by  him  after 
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eucli  sale  'Is"  made.  Held,  that  the  word 
'*is"  does  not  relate  to  past  sales,  and  the 
statute  is  to  be  given  a  prospective  operation 
only.  State  v.  Harman,  60  S.  E.  828,  832,  57 
W.  Va.  447. 

When  the  Constitution  of  a  state  says 
that  the  Legislature  "is  invested"  with  a 
certain  power,  it  Invests  it  with  that  power 
and  does  so  none  the  less  that  In  the  absence 
of  those  words  a  more  or  less  similar  power 
wonld  be  implied  by  more  general  expres- 
sions In  the  same  instrument.  Tampa  Wa- 
terworks Co.  V.  City  of  Tampa,  26  Sup.  Ct 
23,  24,  199  U.  S.  241,  60  L.  Ed.  170. 

As  luM  beem 

'*The  word  'is'  8upi)orts  the  argument. 
It  is  the  present  tense,  not  the  perfect,  'has 
been.' "  State  v.  Boner,  49  S.  E.  944,  57  W. 
Va.  81. 

In  Civ.  Code  Prac.  |  337,  subsec.  5,  pro- 
viding that,  if  the  Judge  who  presided  at  the 
trial  did  not  preside  when  a  motion  for  a 
new  trial  "is"  overruled,  the  bill  of  excep- 
tions may  be  certified  by  bystanders,  and  be- 
controverted  and  maintained  pursuant  to  the 
provisions  of  subsections  3  and  4,  the  word 
"Is"  was  intended  as  an  equivalent  to  the 
words  "has  been."  Louisville  Southern  R. 
Co.'s  Receivers  v.  Lewis,  41  S.  W.  3,  4,  101 
Ky.  296  (dtlng  Hayden  v.  Ortkelss'  Adm'r,  83 
Ky.  396). 

As  shall  or  may  be 

As  used  in  a  constitutional  provision 
that  where  an  old  county  Is  reduced  for  the 
purpose  of  forming  a  new  one  the  seat  of 
Justice  in  the  old  county  shall  not  be  remov- 
ed without  the  concurrence  of  two-thirds  of 
both  branches  of  the  Legislature,  and  two- 
thirds  of  the  qualified  voters  of  the  county, 
etc.,  but  that  the  provision  requiring  a  two- 
thirds  majority  shall  not  apply  to  certain 
counties,  the  word  "is"  is  used  in  the  sense 
of  "shall"  or  "may  be."  Lindsay  v.  Allen, 
82  S.  W.  171,  173,  112  Tenn.  637. 

As  wlU  be 

The  word  "Is"  is  used  in  a  city  water 
supply  contract,  providing  that  the  water 
proposed  to  be  furnished  is  pure  and  whole- 
some, in  the  sens0  of  "will  bf."  It  was  not 
the  fifflrmation  of  a  then  existing  fact.  Jer- 
sey City  V,  Flynn,  70  Atl.  497,  510,  74  N.  J. 
Eg.  104. 

ISLAND 

An  "Island"  Is  defined  by  the  authorities 
to  be  a  body  of  land  surrounded  by  water. 
A  body  of  land  which  was  originally  a  part 
of  the  main  land,  but  which  had  been  cut 
off  by  a  ditch  through  which  the  tide  flowed, 
which  body  of  laud  was  about  3  miles  in 
length  and  600  or  700  yards  in  width,  the 
stream  which  was  gradually  formed  by  tlie 
washlnsr  of  the  wind  and  tide  ranging  in 
width  from  48  to  60  feet  and  being  navigable 
by  small  boats,  was  an  "island,"  though  the 


land  composing  the  tract  belonged  to  the  per- 
son who  owned  it  before  it  was  cut  off.  State 
V.  Barco,  63  S.  E.  673,  675,  150  N.  0.  792 
(citing  23  Cyc.  p.  357). 

In  determining  whether  a  formation  in 
a  river  is  an  "island"  or  a  part  of  the  shore 
land,  account  should  be  taken  of  the  size 
and  stability  of  the  formation,  its  physical 
features,  and  the  relative  size  and  perma- 
nence of  the  channels  around  it.  McBride 
V.  Steinweden,  83  Pac.  822,  824,  72  Kan.  508, 

"A  mussel-bed  over  which  the  water 
flows  at  every  tide  cannot  properly  be  called 
an  Island.'  Such  formations  constitute  what 
are  called  *flats.' "  Fowler  v.  Wood,  85  Pac. 
763,  776,  73  Kan.  511,  6  L.  R.  A.  (N.  S.)  162, 
117  Am.  St  Rep.  534  (quoting  and  adopting 
definition  in  King  v.  Young,  76  Me.  76,  49 
Am.  Rep.  596). 

Revisal  1905,  §  3474,  forbids  the  anchor- 
ing of  a  floathouse  for  fishing  or  hunting  in 
shoal  water  not  more  than  300  yards  from 
the  mainland  on  the  west  side  of  Currituck 
Sound.  A  floathouse  was  anchored  off  a  body 
of  land  originally  a  part  of  the  mainland,  but 
had  been  cut  off  by  a  ditch  through  which 
the  tide  flowed.  This  land  was  about  3  miles 
In  length  and  600  or  700  yards  in  width,  and 
the  stream  which  was  gradually  formed  by 
the  washing  of  the  wind  and  tide  ranged  in 
width  from  48  to  60  feet  and  was  navigable 
by  small  boats.  Held  that,  thoagh  the  land 
belonged  to  the  person  who  owned  It  before 
it  was  cut  off,  It  was  an  "Island,"  defined 
to  be  "a  body  of  land  surrounded  by  water." 
State  V.  Barco,  63  S.  E.  673,  675,  160  N.  C. 
792. 

To  constitute  an  ^Hsland"  In  the  river, 
the  same  must  be  of  a  permanent  character, 
not  merely  surrounded  uy  water  when  the 
river  is  high,  but  permanently  surrounded  by 
a  channel  of  the  river,  and  not  a  sandbar 
subject  to  overflow  by  a  rise  In  the  river  and 
Connected  with  the  land  when  the  water  Is 
low.  McBride  v.  Steinweden,  83  Pac.  822» 
824,  72  Kan.  508. 

ISOLATED 

"In  the  federal  law,  the  carrying  on  of 
business  within  a  state  means  something 
more  than  a  casual  or  occasional  purchase  of 
goods;  the  business  must  be  continuous  or 
at  least  of  some  duration."  St.  Louis  Wire- 
Mill  Co.  V.  Consolidated  Barbed-Wire  Co.,  32 
Fed.  802.  The  conclusion  would  have  fitted 
the  facts  if  the  Judge  in  writing  that  opinion 
had  used  the  word  "Isolated"  instead  of  the 
words  "casual  or  occasional."  New  Haven 
Pulp  &  Board  Co.  v.  Downlngtown  Mfg.  Co., 
130  Fed.  605,  609. 

ISSUE 

See  Bond  Issue ;  Contract  in  Issue ;  Du- 
ly Issued ;  For  Successive  Issues ;  Per- 
son to  WTaom  Issued; 

Date  of  issue,  see  Date. 
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"Issue"  is  defined  by  Webster  to  mean  to 
send  out,  to  put  into  drculation.  Cunning- 
ham V.  Royal  Neighbors  of  America,  124  N. 
W.  434,  435,  24  S.  D.  489,  140  Am.  St  Rep. 
793. 

Of  bank  bill  or  note 

The  word  **lssue'*  and  the  word  **issued" 
have  many  different  meanings  depending  on 
the  subject-matter  of  the  writing  or  discourse, 
or  on  the  context,  or  both;  but,  when  the 
word  "issue"  is  used  with  reference  to  the  gly- 
ing  out  of  obligations  by  banks,  it  has  a  re- 
stricted, special,  and  almost  technical  mean- 
ing relating  exduslrely  to  the  money  cur- 
rency of  the  country.  Lusk  v.  Stoughton 
gtate  Bank,  115  N.  W.  813,  815,  135  Wis.  311. 

Of  bonds,  negotiable  Instnuaents,  etc* 

Under  Hurd's  Rev.  St.  1905,  c.  38,  S  124, 
providing  that  whoever  fraudulently  utters 
any  receipt  or  other  written  evidence  of  the 
delivery  of  any  grain,  etc,  when  the  quanti- 
ty specified  has  not  in  fact  been  delivered, 
etc.,  shall  be  imprisoned  as  therein  prescrib- 
ed, a  writing  evidencing  the  depositing  in  a 
building  of  grain  belonging  to  the  owner  of 
the  building  would  be  regarded  as  "issued" 
when  assigned,  transferred,  or  delivered  by 
the  owner  of  the  building  to  some  other  per- 
son. McReynolds  v.  People,  82  N.  £.  945, 
948,  230  lU.  623. 

The  word  '*issue,"  in  its  ordinary  sense, 
means  send  out,  emit,  deliver.  The  word 
''issue,"  as  used  in  the  North  Carolina  stat- 
ute, directing  railroad  aid  bonds  of  a  county 
to  be  "issued"  by  a  board  of  trustees.  Is  used 
in  its  ordinary  sense,  and  the  statute  should 
not  be  construed  as  requiring  that  the  bonds 
should  be  executed  by  Uie  trustee&  The  stat- 
ute being  silent  in  the  subject  of  execution, 
such  bonds  are  properly  executed  by  the  coun- 
ty's board  of  commissioners.  Board  of 
Com'rs  of  Onslow  County  v.  Tollman,.  145 
Fed.  753,  769,  76  0.  O.  A.  317  (quoting  4 
Words  and  Phrases,  p.  3779). 
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Bonds  are  sometimes  said  to  be  'issued' 
when  they  are  merely  authorized.  Again, 
they  are  said  to  be  Issued'  when  they  are 
executed  and  delivered  for  value."  The  word 
"issued"  is  used  in  the  former  sense  in  the 
provision  of  the  Wright  Act  (St.  Cal.  1887, 
p.  35,  c.  34)  that  "if  a  majority  of  the  votes 
cast  are,  'Bonds — ^Yes,'  the  board  of  direc- 
tors shall  immediately  cause  bonds  in  such 
amount  to  be  issued."  Wright  v.  Bast  Riv- 
erside Irr.  Dist,  138  Fed.  313,  323,  70  C.  C. 
A.  603. 

"Issue"  of  a  bill  or  note  is  Its  first  deliv- 
ery, complete  in  form,  to  a  person  who  takes 
it  as  holder.  Vander  Ploeg  v.  Van  Zimk,  112 
N.  W.  807,  810,  135  Iowa,  350.  13  L.  R.  A. 
(N.  S.)  490,  124  Am.  St.  Rep.  275. 

Under  Negotiable  Instrument  Law  1905, 
pp.  244,  245,  246,  265,  §§  6,  12,  13,  17,  191, 
declaring  that  the  validity  of  a  note  is  not 
affected  by  the  fact  that  it  is  undated,  that 


the  instrument  is  not  invalidated  because  an- 
tedated or  postdated,  providing  that,  where 
an  instrument  expressed  to  be  payable  at  a 
fixed  date  after  date  is  issued  undated,  any 
holder  may  insert  therein  the  true  date  of 
issue,  but  the  insertion  of  a  wrong  date  does 
not  avoid  the  instrument  in  the  hands  of  a 
subsequent  holder  in  due  course,  and  defining 
the  word  "issue"  to  be  the  first  delivery  of 
the  instrument  complete  in  form  to  the  one 
taking  it  as  a  holder,  the  original  holder  of 
an  undated  accommodation  note  may  not 
postdate  the  note  and  bind  the  accommoda- 
tion indorsers ;  and,  where  the  original  hold- 
er postdates  the  note,  he  cannot  recover  from 
the  accommodation  indorsers,  especially 
where  when  the  indorsers  notified  the  bolder 
when  delivering  the  note  that  they  would  not 
lend  their  credit  to  a  further  extension  of  the 
debt  Bank  of  Houston  v.  Day,  122  S.  W. 
756,  760,  145  Mo.  App.  410. 

Same— As  deliver  or  put  In  dronlatloA 

The  word  "issue'*  is  defined  In  the  Cen- 
tury Dictionary  as  to  send  out,  deliver  for 
use,  deliver  authoritatively.  A  county  war- 
rant is  not  issued  until  it  is  actually  deliver- 
ed into  the  hands  of  the  person  authorized  to 
receive  it.  American  Bridge  Co.  v.  Wheel- 
er, 76  Pac.  534,  535,  35  Wash.  40. 

In  financial  parlance  the  term  'Issue" 
seems  to  have  two  phases  of  meaning :  "Date 
of  issue,"  when  applied  to  notes,  bonds,  etc., 
of  a  series,  usually  means  the  arbitrary  date 
fixed  as  the  beginning  of  the  term  for  which 
they  run,  without  reference  to  the  precise 
time  when  convenience  or  the  state  of  the 
market  may  permit  of  their  sale  or  delivery. 
The  other  sense  or  the  other  phase  of  mean- 
ing is,  "when  the  bonds  are  delivered  to  the 
purchaser,  they  will  be  issued  to  him." 
State  Nat.  Bank  v.  Board  of  CJom'rs  of  Port 
of  New  Orleans,  46  South.  307,  310,  121  La. 
269  (quoting  and  adopting  definition  in  Yea- 
ler  V.  Seattie,  25  Pac.  1014,  1  Wash.  308). 

A  bond  is  "issued"  when  it  comes  Into 
the  hands  of  the  holder  so  executed  and  de- 
livered as  to  bind  the  obligor.  Zimmermann 
V.  Timmermann,  86  N.  B.  540,  543,  193  N.  Y. 
486. 

As  used  in  a  city  charter  providing  that, 
when  bonds  were  'issued,"  a  fund  should  be 
provided  to  pay  the  interest  and  for  a  single 
fund,  the  word  **issued"  referred  to  the  time 
of  the  sale  of  the  bonds,  or  wheri  they  passed 
into  the  hands  of  some  one  who  claimed  them 
as  a  debt  against  the  dty.  City  of  Austin  v. 
Valle  (Tex.)  71  S.  W.  414,  416. 

Under  Sess.  Laws  1909,  c.  146,  providing 
for  the  creation  of  irrigation  districts  with 
power  to  issue  bonds,  and  declaring  in  sec- 
tions 42,  43,  44,  that  the  bonds  shall  be  is- 
sued and  negotiated  under  the  direction  of 
the  board  of  commissioners,  that  bonds  shall 
be  signed  by  the  president  and  attested  by 
the  secretary  of  the  board,  under  the  corpo- 
rate seal  of  the  district,  and.  shall  be  a  lien 
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on  the  lands  in  the  district,  bonds  executed 
and  sealed  by  the  president  and  secretary  of 
the  board  of  commissionerB  of  a  district  are 
Talld,  though  not  negotiated  until  after  the 
expiration  of  their  term  of  office,  and  their 
successors  need  not  re-execute  the  bonds  to 
make  them  valid,  though  the  word  **issue" 
means  the  delivery  of  the  bonds  to  the  pur- 
chaser, and  has  no  reference  to  the  arbitrary 
date  fixed  as  the  beginning  of  the  time  for 
which  they  run.  0*Neill  v.  Yellowstone  Irr. 
Dlst.,  121  Pac.  283,  290,  44  Mont  492. 

City  bonds  are  not  "Issued"  until  ac- 
tually or  constructively  delivered  under  a 
contract  of  sale,  so  that  even  if  Const  art 
8,  i  7,  providing  for  the  issuing  of  bonds  by 
cities  or  towns,  and  requiring  them,  on  issu- 
ing such  bonds,  to  create  a  sinking  fund  for 
their  redemption,  required  such  fund  to  be 
created  before  the  bonds  could  be  legally 
issued,  unsold  bonds  still  in  the  hands  of  a 
town  council  were  not  invalid  on  that  ground, 
though  dated  after  the  creation  of  the  sink- 
ing fund.  Black  v.  Fishburne,  66  S.  E.  681, 
682,  84  S.  G.  451,  19  Ann.  Gas.  1104.    . 

Laws  30th  Leg.  1907,  p.  78,  approved 
March  23,  1907  (sections  1-21,  Inclusive),  pro- 
vide the  steps  by  which  a  drainage  district 
may  be  created,  and  for  the  issuance  of 
bonds,  etc.  Section  22  directs  the  county 
commissioners'  court  to  make  an  order  di- 
recting the  issuance  of  drainage  bonds.  Sec- 
tion 23  provides  that  all  bonds  "issued"  un- 
der the  act  shall  be  signed  by  the  county 
judge  and  attested  by  the  county  clerk.  Sec- 
tion 24  provides  that  any  drainage  district 
desiring  to  "issue"  bonds  in  accordance  with 
this  act  shall,  before  such  bonds  are  offered 
for  sale,  forward  to  the  Attorney  General  a 
**copy"  of  the  bonds  to  be  "Issued,"  a  certi- 
fied copy  of  the  order  of  the  commissioners' 
court  levying  the  tax  to  pay  interest  and 
provide  a  sinking  fund,  and  a  statement  of 
the  total  indebtedness  of  the  district,  etc.; 
whereupon  the  Attorney  General  shall  exam- 
ine the  bonds  in  connection  with  the  facts 
and  laws  on  the  subject,  and,  if  he  finds  that 
the  bonds  are  valid  and  binding,  shall  so 
certify.  .  Section  25  provides  that,  when  the 
bonds  have  been  examined  and  his  certificate 
attached  thereto,  they  shall  be  registered  by 
the  State  Comptroller  in  a  book  kept  for  that 
purpose  and  the  certificate  preserved  for  use 
in  litigation.  Held,  that  the  word  "issued" 
in  section  23  meant  bonds  executed  by  sign- 
ing and  attesting  them,  etc.,  but  the  word 
issue,"  as  used  In  section  24  In  the  phrase 
desiring  to  issue  bonds,"  meant  to  put  bonds 
into  circulation  by  selling  them,  while  the 
phrase  "the  bonds  to  be  Issued"  meant  those 
to  be  offered  for  sale,  and  not  those  to  be 
prepared  and  executed,  and  the  word  "copy" 
meant  one  of  a  set  or  number  of  reproduce 
tions  or  imitations  containing  the  same  mat- 
ter and  of  the  same  form  and  appearance, 
the  purpose  of  the  law  being  that,  after  the 
bonds  were  ready  for  sale,  one  of  them  should 
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be  submitted  to  the  Attorney  General  for 
examination  in  order  to  determine  the  va- 
lidity of  the  whole  issue,  so  that  the  Attor- 
ney General  was  not  required  to  pass  upon 
bonds  until  they  were  actually  printed  and 
signed  by  the  proper  officials  as  required  by 
statute.  Hidalgo  County  Drainage  Dlst  No. 
1  V.  Davidson,  120  S.  W.  849,  851,  102  Tex. 
539  (citing  4  Words  and  Phrases,  pp.  3778- 
378iy 

Of  oorporate  stock 

As  sale,  see  Sale. 

The  word  "issue,"  as  used  in  the  Missou- 
ri Constitution,  declaring  that  no  corporation 
shall  "issue"  stock  except  for  money  paid, 
labor  done,  or  property  actually  received,  is 
obviously  used  in  its  ordinary  commercial 
or  financial  sense,  meaning  to  "emit,"  '*put 
into  circulation,"  or  "dispose  of*  securities 
already  authorized  and  prepared  for  dispo- 
sition. Scott  -v.  Abbott,  160  Fed.  573,  577 
(citing  Black's  Law  Diet;  Century  Diet.; 
Folks  V.  Yost,  54  Mo.  App.  55,  59). 

Stock  Corporation  Law,  §  54,  provided 
that  stockholders  should  be  liable  to  credi- 
tors to  an  amount  equal  to  the  stock  held 
by  them  until  the  capital  stock  issued-  and 
outstanding  should  have  been  fully  paid.  In 
an  action  to  enforce  the  liability  of  a  stock- 
holder, it  appeared  that  a  stock  of  goods  had 
been  transferred  to  the  corporation  under  an 
agreement  whereby,  in  consideration  there- 
for, it  was  to  issue  to  the  owner  and  to  de- 
fendant a  certain  amount  of  stock,  and  that 
defendant  had  forgiven  certain  indebtedness 
owing  him  by  the  transferror  of  the  goods  on 
account  of  the  Issue  of  the  stock,  and  that 
defendant  had  been  one  of  the  directors  of 
the  corporation,  his  only  qualification  being 
the  ownership  of  the  stock  in  question.  Held> 
that  the  stock  was  "issued"  and  was  *Tield" 
by  the  parties,  though  no  certificate  or  scrip 
representing  the  same  had  been  issued. 
Flour  City  Nat  Bank  v.  Shire,  72  N.  H.  1141, 
179  N.  Y.  587. 

Const  art  12,  §  8,  provides  that  each 
stockholder  of  a  corporation  shall  be  indi- 
vidually liable  for  such  portion  of  the  debts 
Incurred  while  he  was  a  stockholder  as  the 
amount  of  stock  owned  by  him  bears  to  the 
whole  of  the  subscribed  capital  stock.  Held, 
that  a  complaint  to  enforce  stockhblders' 
liability  under  such  section,  alleging  that 
the  whole  capital  of  the  corporation  was  di- 
vided into  60,000  shares,  of  which  about  37,- 
735  shares  were  "Issued,"  was  not  equiva- 
lent to  an  allegation  that  only  that  number 
of  shares  were  "subscribed,"  and  that  the 
complaint  was  therefore  fatally  defective 
for  failure  to  allege  the  whole  number  of 
shares  subscribed.  San  Francisco  Commer- 
cial Agency  v.  Miller,  87  Pac.  630,  631,  4 
Gal.  App.  291  (citing  San  Joaquin  L.  &  W.  Co. 
Y.  Beecher,  35  Pac.  349,  101  CaL  70;  Cali- 
fornia Southern  Hotel  Co.  v.  Callender,  29 
Pac.  859,  94  CaL  127,  28  Am.  St  Rep.  99; 
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Mitchell  y.  Beckman,  28  Pac.  110,  64  Cal. 
121;  Tulare  Sav.  Bank  v.  Talbot,  63  Pac. 
172,  131  Cal.  49). 

Of  ezecution 

The  term  "issue,"  as  applied  to  an  exe- 
cution, means  more  than  the  mere  clerical 
preparation  and  attestation  of  the  writ,  and 
Includes  Its  delivery  to  an  officer  for  its  en- 
forcement. Bourn  v.  Robinson,  107  Ss  W. 
873,  875.  49  Tex.  Civ.  App.  157  (citing  1 
Freem.  Ex'n,  f  9a;  Schneider  v.  Dorsey,  74 
S.  W.  527,  96  Tex.  544). 

Under  Code  1904,  §  3577,  prOTlding  that, 
where  execution  "issues"  witliin  a  year  from 
judgment,  an  action  may  be  brought  on  the 
judgment  within  10  years  from  return  of 
execution,  an  execution  regular  in  all  re- 
spects, duly  attested  by  the  clerk,  and  mark- 
ed **to  lie,'*  though  never  delivered  to  an  of- 
ficer, was  'issued"  within  the  statute.  Da- 
vis V.  Roller,  55  S.  B.  4,  6,  106  Va.  46,  117 
Am.  St  Rep.  977. 

Of  iniuranoe  policy  or  oertilloate 

The  legal  definition  of  •issuance"  is  the 
act  of  sending  out  officially,  delivering  for 
use,  and  putting  into  circulation;  and  the 
issuance  of  an  insurance  policy  is  the  date 
of  its  delivery  to  insured,  and  a  provision 
therein  recjuiring  an  inventory  of  insured 
goods  within  30  days  of  the  issuance  of  the 
policy  meant  30  days  from  its  delivery,  and 
not  from  its  date.  Homestead  Fire  Ins.  Co. 
V.  Ison,  65  S.  E.  463,  465,  110  Va.  18. 

A  certificate  is  not  'issued,"  within  the 
meaning  of  a  proviso  in  the  constitution  of  a 
beneficial  society  to  the  effect  that  a  member 
shall  be  liable  for  dues,  etc.,  for  the  month 
in  which  his  benefit  certificate  is  'issued  or 
dated  by  the  supreme  secretary,"  until  it 
has  been  delivered  to  and  accepted  by  the 
member.  Logsdon  v.  Supreme  Lodge  of  Fra- 
ternal Union  of  America,  76  Pac.  292,  293,  34 
Wash.  666. 

The  word  "issued"  in  an  application  for 
insurance,  reciting  that  the  policy  shall  not 
take  effect  until  it  was  signed  by  the  secre- 
tary of  the  company  and  issued,  was  used  as 
Indicative  of  the  completed  signing  and  exe- 
cution of  the  instrument,  making  it  ready  for 
delivery.  Strlngham  v.  Mutual  Life  Ins.  Co., 
75  Pa*.  822,  825,  44  Or.  447. 

Where  the  point  in  controversy  in  an 
action  on  a  policy  was  whether  the  policy 
had  been  in  fact  'issued,"  an  instruction 
that  the  company  admits  that  the  insured 
applied  for  a  policy,  and  that  "they  issued 
a  policy,  but  never  delivered  it  to  him,"  is 
not  erroneous,  as  the  word  "issue"  was  used 
in  the  sense  of  preparing  and  signing  the 
policy,  but  did  not  include  delivery.  Dar- 
gan  V.  Equitable  Life  Assur.  Soc.  of  United 
States,  51  S.  E.  125,  126,  71  S.  C.  356. 

An  allegation  of  the  answer  in  an  action 
on  a  fire  policy  that  "defendant  issued  to 
the  plaintiff  its  policy  of  insurance"  on  the 


goods  insured,  admitted  the  unconditional 
delivery  of  the  policy  to  insured;  the  word 
"issue"  meaning  to  deliver  for  use,  and,  as 
used  in  an  allegation  In  an  answer  that 
plaintiff  procured  a  policy  of  insurance  to 
be  issued  to  him,  is  equivalent  to  an  allega- 
tion that  it  was  delivered  to  and  accepted 
by  plaintiff.  De  Michele  v.  London  &  Lan- 
cashire Fire  Ins.  Co.  (Utah)  120  Pac  846,  848. 

Of  notice 

The  verb  "to  issue**  includes  among  its 
meanings  "to  deliver  by  authority."  The 
charter  of  a  mutual  insurance  company,  re- 
quiring the  payment  of  assessments  "within 
thirty  days  after  the  issuing  of  said  notice" 
of  assessment,  means  within  30  days  after 
the  giving  or  delivery  of  such  notice.  Miner 
V.  Farmers*  Mut.  Fire  Ins.  Co.  of  Manistee, 
Benzie  and  Mason  Counties,  117  N.  W.  211, 
212,  153  Mich.  594  (citing  23  Cyc.  p.  358; 
Thomas  v.  Abbott,  63  N.  W.  984,  105  Mich. 
687). 


Of  patomt 

The  term  'issuance  of  patent,"  as  used 
in  Act  July  1,  1902,  c.  1362,  32  Stat. 
643,  S  16,  under  the  law  as  it  then  stood, 
referred  to  the  time  when  the  patent  was 
delivered  to  the  allottee,  there  being  no  pro- 
vision making  its  record  necessary  to  the 
passing  of  title;  but  under  Act  April  26, 
1906,  c  1876,  34  Stat  139,  S  5,  which  pro- 
vides that  "all  patents  or  deeds  to  allottees 
*  *  *  shall  be  recorded  in  the  ofilce  of 
the  C!k>nunis8ioner  to  the  Five  Civilized 
Tribes,  and  when  so  recorded  shall  convey 
legal  titie,**  and  repeals  all  acts  and  parts 
of  acts  inconsistent  therewith,  the  recording 
of  a  patent  is  equivalent  to  its  issuance  un- 
der former  acts  so  far  as  it  affects  the  pe- 
riod of  restriction.  In  re  Lands  of  Five  Civ- 
llized  Tribes,  199  Fed.  811,  820. 

Of  proeess*  suminoits,  or  writ 

A  summons  is  not  'issued,"  within 
Burns'  Ann.  St.  1908,  §  317,  providing  that 
a  civil  action  shall  be  commenced  by  filing 
a  complaint,  and  causing  a  summons  to  be 
Issued  thereon,  until  it  Is  delivered  to  the 
officer  charged  by  law  with  its  service.  Mar- 
shall V.  Matson,  86  N.  E.  339,  342,  171  Ind. 
238.    • 

Garnishee  summons  is  issued  under  Rev. 
Laws  1005,  §  4229,  when  delivered  by  the 
plaintiff  or  his  attorney  to  the  proper  officer 
for  service  on  the  garnishee,  and  when  the 
writ  is  sent  to  the  officer  by  mail  delivery  is 
not  completed  until  received  by  him.  Web- 
ster Mfg.  Co.  V.  Penrod,  114  N.  W.  257,  103 
Minn.  69. 

While  the  date  of  a  writ  is  prima  fade 
evidence  of  the  time  it  was  actually  Issued, 
a  suit  is  not  commenced  by  writ  until  the 
writ  is  delivered  or  transmitted  to  an  offi- 
cer with  the  bona  fide  intention  of  having 
it  served.  People  ex  rel.  McCallum  v,  Geb- 
hardt,  118  N.  W.  16,  17,  154  Mich.  504. 
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Under  Rev.  St  §  2780,  providing  that 
attachment  shall  be  issued  on  plaintifl^s  re- 
quest by  the  clerk  either  at  the  time  of  the 
^Issuing"  of  the  summons  in  the  action  or 
at  any  time  thereafter  before  final  Judgment, 
the  word  ^'Issuing ,"  when  considered  with 
statutes  as  a  whole,  refers  to  the  actual  de- 
livery of  the  writ  of  attachment  or  sum- 
mons to  the  sheriff  to  be  executed.  Barth  v. 
Bumham,  81  N.  W.  809,  810,  105  Wis.  548. 

Code  1896,  §  2667,  provides  that  dvil 
suits  before  justices  of  the  peace,  must  be 
commenced  by  a  summons  *issued"  by  him, 
etc.,  and  section  2814  declares  that  the  suing 
out  of  a  summons  for  the  commencement  of 
a  suit  shall  have  that  effect,  whether  it  be 
executed  or  not,  If  the  suit  be  continued  by 
an  alias  or  recommenced  at  the  next  term 
of  the  court.  Held,  that  where  there  was  no 
constable  in  the  justice's  precinct,  and  the 
justice  was  also  a  deputy  sheriff,  a  sum- 
mons signed  by  him  as  justice  while  in  his 
hands,  whether  as  justice  or  deputy  sheriff, 
was  not  '^issued"  so  as  to  stop  the  running 
of  limitations,  as  the  issuance  of  summons 
under  such  circumstances  contemplates  a 
delivery  to  and  acceptance  by  an  officer  hav- 
ing power  to  execute  it  Southern  Ry.  Co. 
Y.  Dickens,  50  South.  109,  163  Ala.  114. 

Of  tradins  stampi 

The  phrases  "issued  in  the  regular  way" 
and  "collected  in  the  regular  way,"  in  a  con- 
tract providing  for  the  redemption  of  trad- 
ing stamps  so  issued  and  collected,  have  the 
same  meaning  and  describe  the  same  trans- 
action. Sperry  &  Hutchinson  Co.  v.  Hertz- 
berg,  60  Atl.  368,  370,  69  N,  J.  Bq.  264. 

ISSUE  (Descendents) 

.  See  Die  ^leaving  No  Issue;  Die  Without 
Issue;  Die  Without  Leaving  Issue; 
Immediate  Issue;  In  Default  of  Issue ; 
Lawful  Issue;  Legal  Issue;  Legiti- 
mate Issue;  Lineal  Issue;  Should 
They  Leave  Issue. 

"Issue"  primarily  means  descendants  of 
whatever  degree.  Perry  v.  Bulkley,  72  Atl. 
1014,  1017,  82  Conn.  168. 

The  word  "issue,"  when  used  in  a  will 
and  unexplained  by  the  context,  means  all 
descendants  of  each  of  the  sisters  and  broth- 
er of  decedent.  *  In  re  Bauerdorf,  138  N.  Y. 
Supp.  682,  77  Misc.  Rep.  655. 

Unless  the  language  of  the  will  or  the 
external  circumstances  afford  a  strong  rea- 
son for  a  contrary  construction,  the  word 
"issue"  Is  ordinarily  given  Its  primary  mean- 
ing of  "descendants."  Seitz  v.  Faversham, 
126  N.  Y.  Supp.  801,  802,  141  App.  Div.  903. 

In  its  legal  sense  as  used  in  statutes 
and  wills  and  deeds  and  other  instruments, 
"issue"  means  descendants,  lineal  descend- 
ants, offspring.  Schafer  v.  Ballou,  128  Pac. 
498,  499,  35  Okl.  1G9. 


'*Issne"  embraces  lineal  descendants  of 
every  generation,  and  must  be  so  construed 
when  used  in  a  will,  unless  the  testator  by 
expression  or  necessary  inference  has  shown 
an  Intent  to  use  the  word  in  a  restricted 
sense.  Bassett  v.  Wells,  106  N.  Y.  Supp. 
1068,  1069,  56  Misc.  Rep.  81  (citing  Kings- 
land  V.  Rapelye  [N.  Y.]  3  Edw.  Ch.  1.  See, 
also,  Adams  v.  Law,  17  How.  [58  XJ.  S.]  421, 
15  L.  EJd.  149;  Palmer  v.  Horn,  84  N.  Y. 
516;  Bodine  v.  Brown,  42  N.  Y.  Supp.  202, 
12  App.  Div.  335,  affirmed,  49  N.  E.  1093,  154 
N.  Y.  778;  Drake  v.  Drake,  32  N.  E.  114,  1.34 
N.  Y.  220,  225,  17  L.  A.  R.  664;  Soper  v. 
Brown,  32  N.  E.  768,  136  N.  Y.  244,  32  Am. 
St  Rep.  731 ;  N.  Y.  (Life  Ins.  &  Trust  Co.  v. 
Viele,  55  N.  B.  311,  161  N.  Y.  11,  19,  20,  76 
Am.  St  Rep.  238;  Chwatal  v.  Schreiner,  43 
N.  E.  166,  148  N.  Y.  683;  Bisson  v.  West 
Shore  R.  R.  Co.,  38  N.  B.  104,  143  N.  Y.  128 ; 
Phelps  V.  Cameron,  96  N.  Y.  Supp.  1014,  109 
App.  Div.  798;  Price  v^  Slsson,  13  N.  J.  Eq. 
168,  178;  Weehawken  Ferry  Co.  v.  Slsson,  17 
N.  J.  Eq.  475 ;  Hllllker  v.  Bast,  72  N.  Y.  Supp. 
301,  64  App.  Div.  552;  Emmet  v.  Emmet,  73 
N.  Y.  Supp.  614,  67  App.  Div.  183 ;  Wilson  v. 
Wilson,  78  N.  Y.  Supp.  408,  76  App.  Div.  232; 
U.  S.  Trust  Co,  V.  Tobias,  21  Abb.  N.  C.  392). 

In  construing  statutes,  the  word  "issue," 
as  applied  to  descent  of  estates,  includes  all 
lawful  lineal  descendants,  pursuant  to  the 
rule  of  construction  in  Code,  §  48,  par.  7. 
Rice  V.  Burkhart,  107  N.  W.  808,  130  Iowa, 
620. 

A  legacy  to  the  "issue"  of  decedent's 
brothers  and  sisters  goes  to  the  descend- 
ants of  such  brothers  and  sisters  of  every 
degree  where  a  different  intention  is  not 
shown  by  the  context  and  the  distribution  is 
per  capita,  and  not  per  stirpes.  In  re  Bauer- 
dorf, 138  N.  Y.  Supp.  673,  678,  77  Msc.  Rep. 
656. 

Rev.  St.  c.  1,  f  6,  par.  9,  provides  that 
"the  word  'issue'  applied  to  the  descent  of 
estates  Includes  all  lawful  lineal  decendants 
of  the  ancestor."  Healey  v.  Cole,  49  Atl. 
1065,  1066,  95  Me.  272. 

The  word  "issue"  should  be  construed, 
"where  its  meaning  is  unrestricted  by  the 
context,  as  including  all  lineal  descendants 
and  importing  representation,  and  certainly, 
when  the  issue  take  as  of  a  particular  time 
after  the  death  of  the  testator,  and  only  the 
issue  living  at  that  time  take,  the  issue  of 
deceased,  issue  take  by  a  certain  substitution 
for  their  ancestors."  Coates  v.  Burton,  77 
N.  E.  311,  191  Mass.  180  (quoting  and  approv- 
ing Jackson  v.  Jackson,  26  N.  E.  1112,  153 
Mass.  374,  11  L.  R.  A.  305,  25  Am.  St.  Rep. 
643). 

The  primary  meaning  of  "issue"  is  de- 
scendants, and,  in  the  absence  of  the  use  of 
the  word  in  a  will  in  another  sense,  it  will 
be  so  construed.  Under  a  residuary  bequest 
to  testator's  stepmother  and  half-sister,  in 
equal  portions,  and,  in  the  event  of  either 
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dying  without  issue,  the  share  of  the  one  so 
dying  to  the  survivor,  the  stepmother  dying 
before  testator,  he  does  not  die  intestate  as 
to  the  share  given,  but  there  is  an  implied 
bequest  of  it  to  her  issue.  In  re  Disney's 
Will,  103  N.  Y.  Supp.  391,  392,  118  App.  Div. 
378  (quoting  and  adopting  definitfon  in  New 
York  Life  Ins.  &  Trust  Co.  v.  Viele,  55  N, 
E,  311,  161  N.  Y.  11,  76  Am.  St.  Rep.  238; 
Chwatal  v.  Schreiner,  43  N.  E.  166,  148  N.  Y. 
683). 

The  word  'Issue"  means  lineal  descend- 
ants, though  it  may  appear  from  the  context 
of  the  deed  to  have  been  used  in  the  limited 
meaning  of  children,  or  children  and  grand- 
children, and  the  word  when  used  in  its  pri- 
mary sense,  and  not  affected  by  any  indica- 
tion of  a  contrary  intention,  includes  lineal 
descendants  generally  and  indefinitely;  but 
where  the  failure  of  issue  is  restrained  to 
some  particular  time,  and  the  word  is  used 
as  descriptive  of  thb  class  to  take  at  that 
time,  it  Imports  a  definite  failure  of  issue, 
and  refers  to  lineal  descendants  in  being  at 
the  time  specified,  so  that,  if  at  the  time 
fixed  there  are  lineal  descendants  in  being, 
a  limitation  over  on  failure  of  issue  is  void. 
Robeson  v.  Cochran,  99  N.  E.  649,  661,  255 
111.  355. 

Where  a  will  devised  the  income  of  real 
estate  for  life,  and,  upon  the  death  of  the 
first  life  tenant,  to  his  son  for  life,  and  then 
in  equal  proportions  to  named  brothers  and 
sisters  of  the  testatrix,  and,  if  any  of  such 
brothers  and  sisters  were  dead  at  the  termi- 
nation of  the  life  estates,  to  the  children  of 
such  deceased  brother  or  sister,  taking  the 
parent's  share  by  representation,  and,  in  the 
event  of  the  brothers  and  sisters  dying  be- 
fore the  termination  of  the  life  estates  leav- 
ing no  children  living,  then  equally  between 
the  brothers  and  sisters  then  living,  and  the 
issue  then  living  of  any  deceased  brother  or 
sister,  the  limitation  over  to  the  brothers  and 
sisters  and  to  the  children  of  any  deceased 
brother  or  sister  was  not  repugnant  to  the 
statute  against  perpetuities;  but  the  limi- 
tation over  to  the  issue  of  a  deceased  brother 
or  sister  in  the  event  that  any  of  them 
should  have  died  without  a  child  living  at 
the  termination  of  the  life  estates  was  repug- 
nant to  the  statute;  the  word  "issue,"  read 
with  the  context,  not  meaning  immediate 
issue  or  children,  but  issue  of  a  more  remote 
degree.  Sumner  v.  Westcott,  84  All.  921,  86 
Conn.  217. 

The  phrase  ''their  living  issue"  in  a  con- 
tract of  life  insurance,  directing  the  payment 
of  the  amount  of  the  policy  at  the  death  of 
the  insured  to  his  brothers  and  sisters  or 
their  living  issue,  according  to  the  right  of 
representation,  means  and  refers  to  living 
lineal  descendants  of  deceased  brothers  and 
sisters.  Hemenway  v.  Draper,  97  N-  W.  874, 
91  Minn.  235. 


Adopted  eldldren 

P.  S.  2936,  subd.  1,  provides  that  the  es- 
tate of  an  intestate  shall  descend  in  equal 
shares  to  his  "children,*'  or  the  legal  repre- 
sentatives of  deceased  children,  and  subdivi- 
sion 2  provides  that,  if  the  deceased  is  a 
married  person  and  leaves  no  "issue,"  the 
surviving  husband  or  wife,  if  such  survivor 
does  not  take  dower  or  testamentary  provi- 
sion, shall  be  entitled  to  one-half  of  the 
estate  of  deceased  forever  if  It  does  not  ex- 
ceed $2,000,  otherwise  the  $2,000  and  one- 
half  of  the  remainder,  etc.  Held,  that  the 
word  "children,"  as  used  in  subdivision  1, 
and  the  word  "issue,"  in  subdivision  2,  were 
not  limited  to  natural  children,  but  included 
as  well  children  by  adoption.  In  re  Wal- 
worth's Estate,  82  Ati.  7,  11,  85  Vt.  322,  37 
L.  R.  A.  (N.  S.)  849. 

Under  St  1876,  p.  210,  c.  213,  providing 
that  a  person  adopted  shall  take  the  same 
share  of  the  property  which  the  adpoted 
parent  could  have  devised  by  will  that  he 
would  have  taken  if  bom  to  such  parent  in 
lawful  wedlock,  and  that  he  shall  stand  in 
regard  to  the  legal  descendants,  but  to  no 
other  of  the  kindred  of  such  parent,  in  such 
position  as  if  so  born  to  him,  a  child  adopted 
after  the  enactment  of  such  statute,  whose 
adopted  father  died  in  1903,  was  not  entitled 
to  take  as  the  "issue"  or  "heir"  of  her  adopt- 
ed father  under  the  will  of  her  adopted 
grandfather.  Blodgett  v.  Stowell,  75  N.  B. 
138,  139,  189  Mass.  142. 

Under  Pub.  St  1901,  c.  195,  §§  10-13,  pro- 
viding that  a  widow  by  waiving  the  provi- 
sions of  her  husband's  will  in  her  favor  may 
obtain  after  the  payment  of  his  debts  one- 
third  of  his  property  where  he  leaves  'is- 
sue" surviving  him,  and  one-half  where  there 
is  no  surviving  "issue,"  the  same  provisions 
being  made  for  the  husband  in  case  of  his 
wife's  death,  an  "adopted  child"  cannot  be 
considered  as  "issue,"  even  though  it  be  the 
child  of  the  deceased  husband  by  a  former 
wife,  and  the  adopting  parents  take  the 
same  part  of  the  other's  estate  upon  the 
death  of  either  that  they  would  have  taken 
had  the  child  not  been  adopted.  Morse  v. 
Osborne,  77  Atl.  403,  404,  75  N.  H.  487,  30 
L.  R.  A.  (N.  S.)  914,  Ann.  Cas.  1912A,  324. 

Shannon's  Code,  §  4163,  provides  that 
an  Intestate's  land  shall  descend  equally 
to  all  the  sons  and  daughters,  and  that  if 
intestate  died  "without  issue"  his  lands  shall 
descend  equally  to  his  brothers  and  sisters 
of  the  whole  or  half  blood,  born  before  his 
death  or  afterwards.  Held,  that  such  pro- 
visions must  be  construed  in  connection  with 
Shannon's  Code,  {  5411,  regulating  adoption, 
and  declaring  that  the  adopted  child  shall 
have  all  the  privileges  of  a  legitimate  child 
to  the  applicant,  with  capacity  to  inherit  and 
succeed  to  the  real  and  personal  estate  as 
the  applicant's  heir  or  next  of  kin,  so  that, 
where  a  foreign  adoption  is  recognized  in 
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Tennessee  by  comity,  to  the  extent  that 
such  status  was  fixed  by  the  foreign  statutes 
conferring  the  same  power  of  Inheritancei  a 
nonresident  foster  parent,  dying  intestate  in 
another  state,  owning  lands  in  Tennessee, 
and  leaving  a  duly  adopted  child  there,  did 
not  "die  without  issue"  within  section  4163. 
Flnley  v.  Brown,  123  S.  W.  359,  363,  122 
Tenn.  316,  25  L.  R.  A.  (N.  S.)  1285. 

After-bom  oUldYea 

A  devise  to  the  "issue"  of  testatrix's 
niece  as  Joint  tenants,  when  the  youngest 
should  become  21  years  old,  etc.,  is  properly 
construed  as  a  valid  devise  to  issue  existing 
at  testatrix's  death,  and  as  not  including  aft- 
er-born children,  since  the  latter  construction 
would  make  the  clause  void  under  the  statute 
against  perpetuities  (Real  Property  Law 
[Consol.  Laws  1009,  c.  501]  |  42).  Seitz  y. 
F&versham,  98  N.  E.  385,  886,  206  N.  Y.  197. 

Am  oUldaPMi 

Children  as  including,  see  Child— Chil- 
dren. 

"Issue"  is  an  ambiguous  term.  "It  may 
mean  descendants  generally  or  merely  chil- 
dren, and  whether  in  a  will  it  shall  be  held 
to  mean  the  one  or  the  other  depends  on  the 
intention  of  the  testator  as  derived  from  the 
context  or  the  entire  will,  or  such  extrinsic 
circumstances  as  can  be  considered.'*  In  re 
Tenney,  93  N.  Y.  Supp.  811,  816,  104  App. 
Biv.  290  (quoting  and  adopting  the  defini- 
tion in  Palmer  v.  Horn,  84  N.  Y.  516). 

The  word  "issue"  is  to  be  interpreted 
according  to  its  primary  signification  as  im- 
porting descendants,  unless  it  appears  that 
testator  used  the  word  in  its  secondary  or 
restricted  meaning  of  children.  The  word 
"issue"  may  be  restricted  to  children  only, 
or  include  descendants  generally,  or  descend- 
ants taking  by  right  of  representation,  and 
the  meaning  depends  upon  the  intention  of 
testator  as  gathered  from  the  whole  wilL 
Union  Safe  Deposit  &  Trust  Co.  v.  Dudley, 
72  Atl.  166,  170,  104  Me.  297. 

"The  word  *issue,'  which  is  coextensive 
with  'descendants*  and  includes  every  de- 
gree, has  been  restrained  to  the  sense  of 
•children.' "  Snyder  v.  Greendale  Land  Co., 
91  N.  R  819,  821,  48  Ind.  App.  178. 

Where  it  is  apparent  from  extrinsic  cir- 
cumstances or  the  provisions  of  a  will  that 
testator  intended  to  use  the  word  "issue" 
in  the  sense  of  "children,"  its  meaning  will 
be  so  limited.  Clark  v.  Kittenplan,  118  N. 
Y.  Supp.  404,  405,  409,  63  Misc.  Rep.  122. 

In  a  bequest  **to  the  issue  of  my  sister 
M."  and  their  heirs,  the  word  "issue"  is 
used  to  denote  children.  Logan  v.  Cassldy, 
50  S.  B.  794,  798,  71  S.  C.  175. 

The  use  of  the  word  "Issue,"  in  Code, 
§  1386,  prescribing  the  rules  of  inheritance, 
does  not  limit  the  right  of  inheritance  to  the 
natural  children  only,  |is  the  word  "issue 
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is  there  used  in  the  same  sense  as  the  words 
"child"  and  "children."  In  re  Winchester's 
Estate,  74  Pac.  10,  140  Cal.  468  (citing  In  re 
Newman's  Estate,  16  Pac.  887,  75  CaL  219> 
7  Am.  St.  Rep.  146). 

The  word  "issue,"  when  used  in  a  will 
and  unexplained  by  context,  means  descend- 
ants of  every  degree  of  remoteness,  and, 
when  employed  in  that  sense,  the  descendants 
of  the  different  degrees  take  in  equal  shares 
per  capita  and  not  per  stirpes;  but  the  word 
may  be,  and  frequently  is,  explained  by  the 
context  to  mean  "children."  Rasquin  v. 
Hamersley,  137  N.  Y.  Supp.  578,  580, 152  App. 
Div.  522. 

Same— Wlien  used  with  ''child  or  chil- 
dren" 

Where  testator  uses  the  words  "chil- 
dren" and  "issue"  interchangeably  for  "chil- 
dren," in  two  clauses  of  his  will  in  constru- 
ing a  third  clause,  where  there  is  a  doubt  as 
to  the  meaning  of  the  word  "issue,"  it  would 
be  construed  as  meaning  "children."  In  re 
Duckett's  Estate,  63  AtL  830,  832,  214  Pa. 
362. 

Testator  gave  the  residue  of  his  estate 
to  his  daughter  during  her  natural  life,  "and 
to  her  issue  but  should  she  die  without  issue 
then  I  direct"  that  the  estate  of  which  she 
shall  die  possessed  shall  be  divided  among 
the  children  of  my  son.  Held,  that  the  word 
"issue"  meant  "children."  In  re  Nice's  Es- 
tate, 75  Ati.  1025,  1026,  227  Pa.  75. 

If  it  is  apparent  from  the  reading  of 
a  will  that  the  testator  has  used  the  words 
"heirs,"  "issue,"  and  "children"  interchange- 
ably or  synonymously,  the  court  is  warrant^ 
ed  in  construing  thfim  In  like  manner  so  as 
to  carry  out  the  testator's  intention.  Stis« 
ser  V.  Stisser,  85  N.  E.  240,  241«  235  111.  207 
(citing  Gannon  v.  Peterson,  62  N.  E.  210,  193 
lU.  327,  55  L.  R.  A.  701 ;  Butler  v.  Huestls, 
68  lit  594,  18  Am.  Rep.  589 ;  Leiter  v.  Shep- 
pard,  85  111.  242). 

A  will  directed  the  trustees  to  pay  over 
the  annual  income  of  a  part  of  the  residue 
to  his  daughter  H.  for  life,  and  "upon  her  de- 
cease leaving  issue,  my  said  trustees  shall 
appropriate  so  much  of  such  annual  income 
as  shall  be  necessary  for  the  support  and 
education  of  her  children"  until  they  become 
of  age,  and  then  pay  over  the  principal  to 
the  children,  and  further  provided  that,  if 
the  daughter  die  leaving  no  issue,  the  trus- 
tees should  pay  over  the  funds  equally  among 
her  heirs  at  law,  and  the  subsequent  pro- 
vision gave  to  the  trustees  a  sixth  part  of 
the  residue  to  pay  over  the  net  Income 
thereof  to  daughter  M.  during  her  life,  and  at 
her  "decease  leaving  issue"  then  under  age 
the  trustees  should  appropriate  so  much 
thereof  as  was  necessary  for  the  support  and 
education  of  the  children  until  they  arrived 
at  age,  and  pay  over  the  principal  "to  and 
among  said  issue,  as  they  respectively  arrive 
at  that  age  in  equal  portions,"  and  that  if 
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the  daughter  "shall  decease  without  Issue" 
the  trustees  should  pay  over  the  Income  to 
the  daughter's  husband  for  life,  and  the  prin- 
cipal should  be  divided  among  her  heirs  at 
law  at  his  decease.  Held,  that  the  word  'Is- 
sue," in  the  devise  to  daughter  M.,  meant 
"children."  Sllsbee  v.  Sllsbee,  97  N.  B.  758, 
759,  211  Mass.  105. 

Same— In  gift  to  one  for  life  with  re- 
mainder to  iiine 

Where  testatrix  bequeathed  the  Income 
of  a  trust  fund  to  her  son  for  life,  the  re- 
mainder on  his  death  to  be  transferred  to  his 
issue  in  the  proportion  they  would  have  re- 
ceived had  he  died  intestate,  and  if  he  died, 
without  issue  the  remainder  to  go  .to  other 
persons  named,  the  word  "issue"  means  de- 
scendants, and  not  children  only.  Metropoli- 
tan Trust  Co.  V.  Rankin,  134  N.  Y.  Supp.  482, 
463,  74  Misc.  Rep.  542. 

A  testator  devised  land  to  his  nephew 
during  his  natural  life,  and  at  his  death  to 
his  surviving  issue.  He  also  provided  that, 
if  his  nephew  died  without  surviving  issue, 
"the  land  herein  bequeathed  to  his  children" 
should  be  disposed  of  as  directed.  Held  that, 
although  "surviving  Issue"  without  qualifica- 
tion ordinarily  means  heirs  of  the  body,  the 
subsequent  provision  of  the  will  showed  that 
the  testator  meant  surviving  children,  and 
hence  that  the  issue  of  a  child  of  the  nephew 
who  died  before  the  nephew  would  take  no 
interest  in  the  land.  Guy  v.  Osborne,  74  S. 
B.  617,  618,  91  S.  C.  291. 

Same—In  eacpression  leaTins  i«ine,  ete. 

Testator  devised  his  residuary  estate  in 
trust  for  his  wife  for  life,  and  directed  that 
at  her  death  the  same  should  be  divided 
equally,  share  and  share  alike,  between  his 
three  children,  "or  such  of  them  as  shall  sur- 
vive my  said  wife,  but  if  any  of  my  said  chil- 
dren shall  have  died,  leaving  issue,  such  is- 
sue shall  take  the  share  the  parent  would 
have  taken  if  living."  A  child  died  after  the 
death  of  the  testator  and  before  the  wife, 
leaving  children  and  children  of  a  deceased 
child.  Held,  that  the  word  "issue"  was 
equivalent  to  "children,"  and  the  grandchil- 
dren of  the  deceased  child  of  the  testator 
took  nothing.  Ck)yle  v.  Coyle,  68  Atl.  224, 
225,  73  N.  J.  Eq.  528. 

Where  a  testator  In  one  paragraph  de- 
vised certain  real  estate  to  his  son,  to  have 
and  to  hold  the  same  to  him  for  life,  and.  In 
case  he  should  die  leaving  lawful  male  issue, 
then  to  such  male  male  issue  his  or  their 
heirs  and  assigns  forever,  and  in  another 
paragraph  directed  his  executors  to  pay  the 
legacies  to  his  children  within  three  years 
and  to  release  all  claims  and  demands  which 
he  had  against  any  of  his  children,  the  word 
"Issue"  was  used  in  its  legal  sense  as  synon^-- 
mous  with  "descendant,"  and  not  as  synony- 
mous with  "children,"  and  therefore  included 
children  of  a  deceased  child  of  the  devisee. 


Wilson  V.  Wilson,  78  N.  T.  Supp.  408,  409, 
76  App.  Div.  232. 

A  testatrix  left  all  her  real  property  to 
her  husband  for  life,  or  until  his  remarriage, 
and,  upon  his  death  or  remarriage,  she  de- 
vised it  to  her  brothers  "in  fee  dimple  and 
share  alike,"  with  the  qualification  that  if 
either  brother  should  die  before  testatrix,  or 
before  the  death  or  remarriage  of  her  hus- 
band, "not  leaving  lawful  issue  him  surviv- 
ing, then  the  survivor  of  them  shall  have  and 
take  the  shape  of  the  said  real  and  personal 
estate  which  the  deceased  if  living  would  have 
taken,  but  if  the  deceased  shall  leave  lawful 
issue,  then  I  give  and  devise  and  bequeath 
to  such  issue  their  parent's  share  in  said  real 
and  personal  estate."  The  wUl  further  di- 
rected that  the  executor  take  charge  of  her 
estate  dui-ing  the  life,  or  until  the  remar- 
riage, of  her  husband,  pay  the  rents  and  in- 
come to  her  husband,  and,  after  the  death  or 
remarriage  of  her  husband,  to  deliver  said 
real  estate  to  her  brothers  "or  to  such  other 
person  or  persons  as  shall  be  entitled  to 
same"  under  the  wilL  Held,  that  "issue,"  as 
used  in  the  wUl,  meant  descendants,  and  was 
not  limited  to  the  children  of  the  deceased 
brothers,  and  therefore,  where  one  of  the 
brothers  died  before  the  death  or  remarriage 
of  the  husband,  leaving  a  bankrupt  child 
surviving,  and  such  child  conveyed  his  interest 
in  the  real  property  to  his  mother,  and  died 
before  the  death  or  remarriage  of  the  hus- 
band, the  conveyance  was  void,  as  his  in- 
terest vested  in  his  children  under  the  will 
on  the  death  of  the  bankrupt  Riker  v. 
Gw>'nne,  124  N.  Y.  Supp.  124,  125,  139  App. 
Div.  423. 

Sess.  Acts  1815-16,  p.  32,  abolished  es- 
tates tail,  and  Rev.  St  1825,  p.  216,  and  Rev. 
St.  1899,  S  4592,  provide  that  in  cases  where 
by  the  common  law  or  the  statute  law  of 
EiUgland  any  person  might  become  seised  in 
fee  tail  of  any  lands,  etc.,  he  shall  have  only 
a  life  estate,  and  the  remainder  in  fee  simple 
shall  pass  to  the  person  next  in  line,  and 
Rev.  St.  1899,  §  4593,  provides  that  where  a 
remainder  in  lands  shall*  be  limited  to  take 
effect  on  the  death  of  any  person  without 
heirs  or  without  issue,  or,  on  failure  of  issue, 
the  word  "heirs"  or  "Issue"  shall  be  con- 
strued to  mean  heirs  or  issue  living  at  the 
death  of  the  person  named  as  ancestor.  Tes- 
tator devised  lands  to  his  two  sons,  and  to 
their  heirs  and  assigns  forever,  and  provid- 
ed that  the  same,  should  tot  be  sold  before 
the  younger  of  the  two  should  become  of 
lawful  age,  and  that,  should  either  of  them 
die  without  issue,  the  survivor,  his  heirs  and 
as.sigus,  should  take  the  part  bequeathed  to 
the  sou  so  dying,  and  that,  in  the  event  both 
should  die  without  issue,  then  testator's  feur- 
vlving  heirs  should  take.  Held,  that,  by  the 
use  of  the  word  "heirs"  in  connection  with 
the  word  "issue,"  testator  created  what 
would  have  been  at  common  law  or  by  the 
statute  de  bonis  an  estate  tail,  or,  Rev.  St 
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1899,  i  4598,  not  being  applicable  to  an  exec- 
utory deTise,  even  If  the  estate  was  a  fee 
simple  in  the  first  instance,  it  was  cut  down 
to  a  fee  tail  by  the  clause  declaring  that  in 
case  of  the  death  of  both  sons  without  leav- 
ing issue  the  estate  was  to  revert  to  the  heirs 
of  testator — ^the  failure  of  issue  referred  to 
being  an  indefinite  failure  of  issne--and 
hence,  under  section  4592,  the  two  sons  took 
a  life  estate,  with  remainder  in  fee  to  their 
children.  Gannon  v.  Pack»  Sa  S.  W.  453,  457, 
183  Mo.  265.    • 

Cl&ildren  of  liTtns  parent    . 

The  word  *1ssne"  is  a  word  of  broader 
import  than  the  word  "descendant"  and  may 
include  the  children  of  a  living  parent,  as 
well  as  the  children  or  descendants  of  one 
who  is  dead.  But,  in  an  accurate  sense,  one 
eannot  have  a  living  ancestor,  nor  can  a  liv- 
ing person,  although  be  mMj  have  children, 
have  descendants.  Parrish  v.  Mills  -(Tex.) 
102  S.  W.  184, 188  (quoting  and  adopting  defi- 
nition in  Hillen  ▼.  Iselin,  39  K.  B.  868,  144 
N.  Y,  374). 

''Issue,'*  as  used  in  Ber.  St  f  4209,  pro- 
viding that  no  estate  in  lands  ahail  be  grant- 
ed by  deed  or  will  to  any  person  but  such 
as  are  in  being  at  the  time  of  making  soeh 
deed  or  will,  and.  all. estates  given  in  tail 
shall  be  and  remain  an  absolute  estate  in 
fee  simple  to  the  issue  of  the  first  donor  in 
tail,"  is  limited  by  the  word  *tmmediafe'' 
to  the  dtxildren  of  a'person. in  being.  Dun- 
gan  V.  KUne,  90  N.  B.  986,  940,  81  Ohio  St 
371  (Citing  Turley  v.  Tnrley,  11  Oliio  St 
17^. 

A  deed  conveyed  property  in  trust  for 
the  use  of  F.  fot  Ufe,  and,  after  her  death, 
in  trust  to  her  law^  issue  living  at  the 
time  of  her  deaths  taking  per  stirpes,  and 
not  per  capita,  as  tenants  in  common.  Held 
tlufct,  while  the  woord  '^ssue"  was  a  broader 
term  than  "children"  or  "grandchUdreii"  an4 
generally  intdnded  all  lineal  descendants,  its 
meaning  might  be  restrieted  by  other  words 
and  the  limitation  in  the  deed  to  tiiose  tak- 
ing per  stirpes  confined  those  taking  at 
death  to  ttie  immediate  issue  and  tiie  chil- 
dren of  such  of  them  who  were  deceased,  so 
that  the  children  of  living  chiidren  at  F.'s 
death  took  nothing.  Yale  Boyal  Mfg.  Ga  v. 
Santee  River  Cypress  Lumber  Ck>.,  65  S.  B. 
955,  956,  84  S.  C.  81. 

As  desoeadaats 

See  Descendant 

Grandchildren 

The  word  "Issue,'*  in  its  ordinary  legal 
meaning  embraces  grandchildren  and  remoter 
descendants,  as  well  as  children.  When  used 
in  a  will,  a  more  restricted  meaning  may 
be  attributed  to  it,  if,  from  the  terms  of 
the  testamentary  disposition,  it  appears  that 
the  testator  used  the  word  in  a  particular 
meaning  less  general  than  the  ordinary  mean- 

2  WDS.&  P.2d  Seb.— 77 


ing.    Goyle  v.  Ck>yle,  68  Aa  224,  78  N.  7.  Bq. 
528. 

"The  word  *issue,*  in  its  ordinary  legal 
meaning,  embraces  grandchildren  and  remot- 
er descendants,  as  well  as  children.  When 
used  in  deeds,  ItJ^as  been  adjudged  to  have  a 
technical  sense  df'that  effect  But  when  used 
in  a  will  a  more  restricted  meaning  may  be 
attributed  if,  from  the  terms  of  the  testa- 
mentary disposition,  it  clearly  appears  that 
the  testator  used  the  word  in  a  particular 
meaning  less  general  than  its  ordinary  mean- 
Ing.'*  Where,  by  his  will,  a  testator  gave  one 
half  of  his  residuary  estate  to  trustees  for 
the  use  of  his  wife  for  life,  and  upon  her 
death  to  divide  the  same  among  his  lawful  is- 
sue or  to  trustees  for  their  use  respectively, 
as  his  wife  should  direct  by  any  will  duly  ez« 
ecuted,  in  default  of  which  he  gave  the  same 
to  the  persons  then  entitled  to  the  other  half 
of  his  residuary  estate^  to  be  distributed  in 
the  same  proportions  and  held  upon  the 
same  trusts  and  with  like  powers  as  were 
mentioned  in  another  clause  of  his  will,  the 
phrase  "lawful  issue**  includes  testator's 
grandchildren,  although  children  of  a  living 
child.  IngUs  v.  McCJook,  59  Atl.  630,  686, 
68  N.  J.  Bq.  27  (quoting  Weehawken  Ferry 
Co.  V.  Sisson,  17  N.  J.  Bq.  475 ; .  Bmans  v. 
Emans,  3  N.  J.  Law,  968 ;  Den  ex  dem.  Van 
Middlesworth  v.  Schenck,  8  N.  J.  Law,  39; 
Ballentine  v.  De  Gamp,  39  N.  J.  Bq.  87). 

"As  used  in  a  devise  of  a  life  estate  to 
the  lawful  Issue'  of  testator's  daughter  Bli- 
sa,  if  mote  than  one,  share  and  share  alike, 
the  word  *issue'  was  not  synonymous  with 
children,  but  inoiuded  grandchildren  as  welL" 
In.  re  &nney,  93  N.  Y.  Sopp^  811,  816,  104 
App.  Div.  290  (quoting  and  adopting  the  defi- 
nition in  Soper  v.  Brown,  32  N.  B.  768,  186 
N.  Y.  244,  32  Am.  St  Rep.  731). 

Devise  of  a  remainder  to  a  daughter  and 
the  'issue"  of  her  body  living  at  her  death 
extends  to  the  daughter  of  such  .devisee  and 
the  children  of  a  deceased  daughter  of  such 
devisee,  the  grandchildren  of  testator.  Dixon 
V.  Pendleton,  72  S.  B,  501»  502,  90  S.  a  8. 

Testator  directed  that  after  the  terminal 
tion  of  a  life  estate  his  property  should  be 
divided  among  his  11  children  and  four  nam- 
ed grandchildren,  children  of  a  deceased 
chUd,  and  that,  if  ^ther  of  the  children  died, 
leaving  issue,  the  portion  given  to  such  child 
or  children  should  be  equaUy  divided  between 
their  "issue."  Held  that  there  being  nothing 
in  the  will  to  indicate  a  contrary  intention, 
the  word  "issue"  would  be  given  its  ordinary 
meaidng  to  include  children  and  grandchil- 
dren. Security  Trust  Co.  v.  Lovett,  79  AtL 
616,  618,  78  N.  J.  Bq.  445. 

Testator  directed  his  executors  to  hold 
his  real  estate  until  a  designated  date  and 
then  divide  it  into  shares,  and  he  gave  one 
share  to  his  son,  and  provided  that  it  was 
his  purpose  to  distribute  his  property  equally 
between  his  children  and  to  the  heirs  of  those 


ISSUS 


1218 


ISSUS 


ot  his  diildren  who  were  dead.  By  a  codicil 
he  declared  that  the  devise  to  the  son  should 
be  for  his  sole  use,  independent  of  his  wife, 
and  that  on  his  death  without  Issue  liying 
at  his  death  the  devise  should  go  to  persons 
designated.  Held,  that  th^word  "issue"  in 
the  codlcU  Included  grandipildren.  Love  v. 
Walker,  115  Pac.  296,  302,  50  Or.  05. 

In  the  second  clause  to  his  .will,  testator 
made  a  bequest  to  children  of  a  deceased  sis- 
ter and  the  issue  then  living  of  any  deceased 
child;  the  issue  of  such  deceased  child  to 
take  by  representation  the  share  that  the  par- 
ent would  have  taken  if  living.  By  the 
fourth  and  seventh  clau.ses  the  word  "issued* 
wsa  used  in  the  same  connection.  By  the 
sixth  clause  testator  created  a  trust  In  favor 
of  a  niece,  and  provided  that  on  her  death 
the  fund  should  be  transferred  to  her  issue, 
and  in  default  of  issue  to  her  next  of  kin. 
Held,  that  In  view  of  the  use  of  the  word  '^Is- 
sue"  In  other  clauses,  and  in  the  absence  of 
evidence  that  the  niece's  grandchildren  were 
alive  when  the  will  was  made,  dr  of  any 
facts  from  which  an  intent  to  beneilt  her 
grandchildren  at  the  expense  of  her  children 
could  be  inferred,  the  word  *'l6sne"  would  be 
construed  to  include  only  her  children.  In  re 
Tenney,  93  N.  Y.  8ui^.  811,  814,  104  App, 
Dtv.  290. 

As  heirs  at  law 

Heirs  as  including,  see  Heirs. 

The  words  "children'*  and  **l3sue"  In  a 
deed  will  not  be  read  as  meaning  '^helrs," 
where  not  to  do  so  will  carry  into  effect  the 
lawful  Intention  of  a  grantor  that  the  gran- 
tee take  only  a  life  estate,  and  his  children 
living  at  his  death  the  remainder ;  while  to 
do  so  would  defeat  su(^  intention.  Hopkins 
v.  Hopkins,  122  8.  W.  15,  17,  103  Tex.  15. 

Where  a  will,  after  a  devise  to  two  per- 
sons, provides  that,  in  case  either  should  die 
leaving  no  heirs,  the  other  shall  be  entitled 
to  all,  and  the  will  as  a  whole  shows  a  fixed 
purpose  to  devolve  the  entire  estate  upon 
these  two  devisees  to  the  exclusion  of  all  oth- 
er direct  descendants  of  the  testatrix,  the 
word  "heirs''  in  the  limitation  over  will  be 
construed  as*  meaning  *'issue"  or  direct  de- 
scendants of  the  persons  named;  the  words 
"heirs"  and  "issue**  being  convertible  when 
such  a  construction  is  necessary  to  carry  out 
the.paramount  intent  of  the  testatrix.  Brown 
V.  Tuschoff,  138  8.  W.  497,  499,  235  Mo.  449. 

As  l&eirs  of  the  body 

Heirs  of  the  body  as  including,  see  Heirs 
.  of  the  Body.  . 

"Issue,"  as  used  in  a  will,  prima  facie 
means  heirs  of  the  body.  Beckley  v.  Rie- 
gert,  61  Atl.  641,  642,  212  Pa.  91 ;  Stayman  v. 
Paxson,  70  AU.  803,  221  Pa.  446;  Graham 
V.  Abbott,  57  AtL  178,  179,  208  Pa.  68  (citing 
Wistar  v.  Scott,  105  Pa.  200,  51  Am.  Rep. 
197). 


The  words  "th^r  issue*'  fn  a  devise  mean 
the  same  as  the  heirs  of  "the  body."  Wright 
V.  Gaskill,  72  Atl.  108,  100,  74  N.  J.  Eq.  742. 

The  primary  meaning  of  the  word  "is- 
sue" In  a  will  is  heirs  of  the  body,  and  "dying 
without  issue,"  standing  alone,  means  an  in- 
definite failure  of  issue;  but  this  general 
rule  does  not  apply  where  the  devise  over  of 
land  to  take  effect  is  expressly  or  impliedly 
for  a  period  of  a  life  or  lives  in  being  and 
21  years  thereafter.  Todd  v.  Armstrong,  62 
Atl.  1114,  1115,  213  Pa.  570  (felting  Beckley 
V.  Riegert,  61  Atl.  641,  212  Pa.  91). 

The  word  "issue"  is  one  of  limitation 
and  means  lineal  descendants  indefinitely; 
hence  heirs  of  the  body.  IJamb  v.  Medsker, 
74  N.  £.  1012,  1018,  35  Ind.  App.  662  (citing 
3  Jarm.  WUls,  200). 

The  term  'issued'  in  its  primary  and 
more  usual  meaning  means  an  indefinite  suc- 
cession of  lineal  descendants  who  are  to  take 
by  inheritance^  and  hence  heirs  of  the  body. 
Harrel  v.  Hagan,  60  S.  E.  909,  911,  147  N.  C. 
Ill,  125  Am.  St  Rep.  539. 

The  words  "heirs  of  the  body"  and  '*is- 
sue"  in  a  will  are  generally  eqidvalent,  and 
the  word  *^issue"  is  one  of  lUnitation,  and  not 
less  extensive  in  its  import  than  the  words 
"heirs  of  the  body."  Rembert  v.  Yetoe,  71  S. 
B.  969,  96&,  89  8.  C.  198. 

lUesitinate  elUId 

"Issue,"  in  a  will  bequeathing  property 
to  the  issue  of  the  testator's  daughter,  means 
legitimate  issue.  Kemper  v.  Fort,  67  AtL 
991,  995,  219  Pa.  85,  13  L.  R.  A.  (N.  S.)  820, 
123  Am.  St  Rep.  623, 12  Ann.  Cas.  1022. 

"The  decisions  are  unanimous  that,  in 
the  absence  of  statutoiry  provisions  modifying 
the  common  law  with  respect  to  illegitimate 
children,  the  words  issue,'  'child,'  or  *cliil- 
drea,*  found  in  a  will  or  statute,  wheth^ 
qualified  by  the  word  'lawful'  or  not,  are  to 
be  construed  as  only  those  who  are  legiti- 
mate, and,  if  othevB  are  intended,  this  must 
be  deduced  from  the  language  employed, 
without  resort  to  extrinsic  facts.  This  is  on 
the  ground  that  at  the  common  law  a  bas- 
tard child  bad  no  inheritance  blood,  was  kin 
to  no  one,  could  have  no  ancestor,  nor  be  an 
heir,  and  could  have  no  heirs,  save  those  of 
his  own  body.  But  this  rule  has  been  great- 
ly modified  by  the  enactment  of  statutes 
ameloriating  his  condition,  and  in  different 
degrees  conferring  the  rights  of  legitimate 
children.  The  bastard  was  nullius  filius 
mainly  in  the  matter  of  inheritance.  In 
many  other  respects  his  status  was  the  same 
as  others.  He  could  not  marry  within  the 
levitical  degrees,  and  was  held  to  be  within 
the  act  requiring  the  consent  thereto  of  par- 
ent or  guardian.  His  settlement  was  that  of 
his  mother."  In  a  will  providing  for  the  dis- 
tribution of  an  income  to  the  lawful  issue  of 
testator's  children,  the  words  "lawful  issue" 
1  mean  children,  and  Indude  only  the  lawful 
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children  of  testator's  children,  and  an  iJQe- 
gitimate  child  would  not  share  in  the  income, 
although  recognized  hy  its  father.  Brlsbin 
V.  Huntington,  103  N.  W.  144,  147,  128  Iowa, 
166,  5  Ann.  Cas.  931. 

A  will,  dated  and.  which  took  effect  in 
1872,  gave  property  in  trust  for  the  testa- 
tor's son,  with  remainder  to  his  "lawful  is- 
sue.'^ The  son  was  then  married  and  had 
children.  After  the  death  of  his  then  wife, 
he  married  the  mother  of  certain  illegitimate 
children.  Laws  1895,  c.  531,  providing  that 
illegitimate  cbifdren  whose  parents  had  there- 
tofore intermarried  or  should  thereafter  in- 
termarry should  thereby  become  legitimatiz- 
ed. Held,  that  the  illegitimate  children  were 
not  entitled  to  share  in  the  remainder,  since, 
while  all  children,  whether  legitimate  or  not, 
are  the  "issue,"  of  their  parents,  that  word, 
when  qualilied  by  the  adjective*  "lawful," 
which  is  the  antithesis  of  unlawful  or  illegit- 
imate, is  ordinarily  understood  to  mean  those 
only  begotten  and  bom  In  lawful  wedlock, 
and  it  cannot  be  assumed  that  the  testa- 
tor considered  the  contingencies  of  the  birth 
of  illegitimate  chUdren,  the  enactment  of  a 
statute  by  which  they  might  be  legitimatized, 
and  the  marriage  of  their  parents.  Centval 
Trust  Co.  of  New  York  v.  SklUin,  188  N.  Y. 
Supp.  884,  886,  154  App.  Div.  227. 

Am  issue  liTins  at-  death   of  aneestor 

Though  in  many  cases  It  has  been  held 
that  "death  without  issue"  may  mean  death 
without  issue  born,  such  construction  has 
been  excluded  except  when  clearly  intended 
by  Rev.  St  1898,  §  2046,  which  provides  that 
"when  a  remainder  shall  be  limited  to  take 
effect  on  the  death  of  any  person  without 
heirs,  or  heirs  of  his  body,  or  wit!iout  issue, 
the  words  'heirs'  or  'issue'  shall  be  construed 
to  mean  heirs  or  issue  living  at  the  death 
of  the  person  named  as  ancestor."  Korn  v. 
Friz,  107  N.  W.  659,  662,  128  Wis.  428. 

The  word  ^Issue"  is  defined  by  Real 
Property  Law  (Laws  1896,  e.  547)  §  38,  pro- 
viding that  -where  a  remainder  shall  be  lim- 
ited to  take  effect  on  the  death  of  any  person 
without  heirs,  or  heirs  6t  his  body,  or  with- 
out issue,  the  words  "heirs"  or  "issue"  shall 
be  construed  to  mean  heiri^  or  Issue  living 
at  the  death  of  the  person  named  as  ances- 
tor. Schlereth  v.  Schlereth,  66  N.  B.  130, 
132,  173  N.  Y.  444,  93  Am.  St  Rep.  616. 

As  taking^  per  eaplta 

Under  a  gift  to  "issue,"  using  the  word 
without  qualification,  the  ancestor's  children 
and  issue  of  such  children,  though  the  par- 
ent is  living,  as  well  as  issue  of  deceased 
children,  take  In  equal  shares  per  capita  and 
not  per  stirpes,  as  primary  objects  of  the 
disposition.  Schmidt  v.  Jewett,  88  N.  E. 
1110,  1111,  195  N.  Y.  486. 

"It  is  settled  that  under  a  gift  to  'issue,' 
where  the  word  is  used  without  any  terms ' 


in  the  context  to  qualify  its  meaning,  the 
children  of  the  ancestor  and  the  issue  of 
such  children,  although  the  parent  is  living, 
as  well  as  the  issue  of  deceased  children, 
take  in  equal  shares,  per  capita  and  not  per 
stirpes,  as  primary  objects  of  the  disposition. 
It-  might  well  be  doubted  whether  a  testa- 
tor actually  contemplated  that  the  children 
of'  a  living  parent  would  take  an  equal  interest 
with  the  parent  under  the  word  'issue,'  or 
that  the  issue  of  a  deceased  child  should  not 
take  by  representation  the  share  of  its  par- 
ent. Lord  Loughborough  referred  to  this  in 
Freeman  v.  Parsley,  3  Ves.  421,  and,  while 
he  held  that  all  were  entitled  equally  per 
capita,  said  that  he  expected  that  it  was  con- 
trary to  the  intention,  and  regretted  that 
there  was  no  medium  between  the  total  ex- 
clusion of  the  grandchildren  and  admitting 
them  to  share  with  their  parents."  Phelps 
V.  Cameron,  96  N.  Y.  Supp.  1014,  1016,  109 
App.  DIt.  798  (quoting  Soper  v.  Brown,  32 
N.  B.  768,  136  N.  Y.  244,  250,  32  Am.  St  Rep. 
731). 

While  the  word  "issue"  In  a  strictly  tech- 
nical meaning  Is  equivalent  to  the  word  "de- 
scendants," and  when. used  in  a  will,  in  the 
absence  of  other  words  or  extrinsic  circum- 
stances requiring  a  different  meaning,  en- 
titles remaindermen,  to  take  per  capita  and 
not  per  stirpes,  it  will  not  be  given  that 
meaning  where  the  language  of  the  will 
shows  a  different  Intention,  and  hence  where 
a  will  provided  for  a  per  capita  taking  in 
equal  portions  by  all  living  grandchildren, 
'including  the  Issue  of  any  grandchild  or 
grandchildren  then  deceased  leaving  issue 
then  alive  who  shall  take  the  same  share  to- 
gether, if  more  than  one,  which  such  deceas- 
ed parent  or  parents  would  have  taken  if 
living,"  thus  clearly  showing  the  testator's 
intention  to  apply  the  term  only  to  descend- 
ants of  a  particular  class  at  a  particular 
time  and  to  treat  the  child  or  children  of 
each  grandchild  as  one  class,  the  remainder 
wUl  be  equally  divided  among  the  different 
classes.  Kemochan  v.  Whitney,  109  N.  Y. 
Supp.  721,  722,  125  App.  Div.  371, 

Testator  gave  to  his  executors  in  trust 
the  residue  of  his  estate,  one-third  of  the  in- 
come  to  be  paid  to  his  wife  for  life,  and  the 
remaining  two-thirds  to  his  three  children 
during  their  lives,  and,  after  the  death  of  his 
wife  and  his  children,  the  executors  were  to 
hold  the  estate  in  trust  for  tlie  use  of  the 
"lawful  issue  of  my  said  children,"  with  a 
provision  that,  if  there  should  be  no  *iaw- 
ful  issue,"  then  the  same  to  be  divided  be- 
tween his  heirs.  The  testator  had  used  the 
word  "issue"  In  two  other  clauses  of  his 
will  as  the  equivalent  of  "children."  On  the 
death  of  the  wife  and  the  ^  three  children, 
there  survived  three  children  of  one  of  the 
sons,|^nd  nine  children  of  a  daughter.  Held, 
that  the  word  "Issue"  should  be  construed 
as  meaning  "children,"  and.  that  the  estatfi 
should   be   divided   per   capita   among   thH 
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grandebfldTCn.    In  re  Duckett's  Estate,  68 
AtL  880,  882,  214  Pa.  862. 

A  will  of  one  wlio  clied  sorvlvecl  by  a 
widow  and  one  daughter,  to  whom  U  chil- 
dren were  bom,  gave  one-third  of  a  residue 
of  the  estate  in  trust  for  the  widow's  life, 
one-third  In  trust  for  the  daughter's  life,  and 
one-third  in  trust  for  the  support  of  the 
grandchildren,  and  {Provided  that  at  the 
widow's  death  the  trust  Income  should  be  di- 
vided between  the  daughter  and  the  grand- 
children, and  that  at  the  daughter's  death  the 
estate  should  "then*'  go  to  the  granchlldren 
'*and  to  the  issue"  of  any  grandchild  who 
might  hare  died  leaving  issue,  per  stirpes, 
share  and  share  alike.  The  widow  prede- 
ceased a  grandchild,  who  died  without  issue, 
but  leaving  a  will,  and  the  daughter  still 
lives.  Held,  that  the  deceased  grandchild 
took  a  vested  remainder  in  one-eleventh  of 
the  estate,  and  not  jointly  with  the  other 
grandchildren,  nor  as  a  member  of  a  class; 
the  gift  to  the  "issue"  of  grandchildren  be- 
ing substitutional,  and  not  original,  "and" 
in  the  quoted  phrase  being  subject  to  con- 
struction as  meaning  "or,"  if  necessary.  Sta- 
ples V.  Mead,  137  N.  Y.  Supp.  847,  849,  152 
App.  Dlv.  745. 

As  wiiUn  mle  la  Slielley's  Case 

Under  a  deed  to  F.  in  trust,  to  hold  for 
the  use  of  L.,  A.,  and  E.  in  fee,  and  to  the 
survivors  of  them,  "provided,  however,  that 
if  the  said  A.  or  E.  shall  die  leaving  issue, 
then  to  the  use  of  such  surviving  issue  who 
shall  take  the  same  per  stirpes  and  not  per 
capita,"  the  word  "issue"  Includes  grand- 
children of  A.  and  E.  whose  parents  prede- 
cease them,  so  that  under  the  rule  in  Shel- 
ley's Case  the  fee  would  not,  on  the  death 
of  L.,  vest  absolutely  in  A.  and  E.;  but  on 
the  deith  of  either  the  us^  shifts  to  her  is- 
sue. Campbell  v.  Oronly,  64  S.  E.  213,  217, 
150  N.  C.  457. 

Testator  devised  and  bequeathed  to  his 
son  M.  and  his  heirs,  In  trust  for  the  use  of 
his  son  E.  for  life,  certain  described  lands, 
and  after  the  death  of  E.,  to  his  Issue  for- 
ever,  and  In  case  of  his  death  without  "is- 
sue," testator  devised  the  lands  to  E.'s  sur- 
viving brothers  and  their  heirs,  and  In  case 
of  their  death  before  him,  and  leaving  chil- 
dren, to  such  issue  and  their  heirs.  Held, 
that  the  word  "issue"  was  used  as  a  qot- 
relatlve  term  for  "children,"  and  was  not 
sufficient  to  indicate  a  purpose  to  create  an 
estate  of  inheritance  In  B.,  and  hence  the 
latter  took  a  life  esrtate  in  the  lands,  re- 
mainder to  his  children  in  fee,  and  not  a  fee 
under  the  rule  in  Shelley's  Case.  Faison  r. 
Odum,  56  S.  B.  783.  794,  144  N.  C.  107  (citing 
Brinton  v.  Martin,  47  AtL  841,  197  Pa.  618; 
Hauser  v.  Craft,  46  S.  E.  756,  134  N.  Ci-329; 
Stames  v.  Hill,  16  S.  E.  1011,  112  N.  O.  1,  22 
L.  R.  A.  598 ;  Rollins  v.  Keel,  20  S.  E.  209, 115 
N.  C.  68). 


As  mord  of  vwe^uuie  or  limitation 

"The  word  'Issue'  may  be  a  word  either 
of  purchase  or  limitation,  and  will  be  ocm- 
strued  the  one  or  the  other  as  may  be  neces- 
sary to  effectuate  the  Intent  with  which  it 
appears  to  have  been  used  in  the  Instrament 
where  it  Is  employed."  In  re  Tenney,  93  X. 
X.  Supp.  811,  816,  104  App.  l>ly.  290  (quoting 
and  adopting  the  definition  In  Drake  v. 
Drake,  82  N.  B.  114,  134  N.  Y.  220,  17  I^.  B. 
A.  664).- 

"Issue**  is  primarily  a  word  of  limita- 
tion, and  win  not  be  construed  as  a  word  of 
purchase,  unless  other  language  of  the  will 
requires  it  to  carry  out  testator's  manifest 
Intent.  Arnold  v.  Muhlenberg  College,  76 
Atl.  30,  31,  227  Pa.  321. 

The  primary  and  usual  meaning  of  the 
term  "issue,"  when  used  as  a  word  of  pur- 
chase»  is  descendants  of  every  degree,  and 
is  not  equivalent  to  "Immediate  issue,"  which, 
by  the  settled  construction  of  the  statute 
against  perpetuities,  means  only  children. 
Bartlett  v.  Sears,  70  AtL  33,  35,  81  Conn.  34. 

The  word  ^nssue^"  as  a  word  of  pur- 
chase, in  the  absence  of  any  indication  of  a 
contrary  intention.  Includes  descendants  geo- 
ei^Uy;  but  where  it  is  apparent,  from  ex- 
trinsic circumstances  or  the  provisions  of 
the  will,  that  testator  intended  to  use  the 
word  in  the  sense  of  "children,*'  it  will  be  so 
limited.  Clark  ▼.  Klttenplan,  118  N.  Y.  Supp. 
404,  408,  68  Mise.  Rep.  122. 

•*The  word  'issue*  tn  a  deed  or  will,  when 
used  as  a  word  of  purchase,  and  where  its 
meaning  is  not  otherwise  defined  by  the 
context,  and  there  are  no  indications  that  it 
was  used  in  any  other  than  its  legal  sense, 
comprehends  all  persons  in  the  line  of  de- 
scent firom  the  ancestor,  and  has  the  same 
meaning  as  'descendants.'  While  it  embraces 
the  children  of  the  ancestor,  it  is  because 
they  are  descendants  in  common  with  all 
other  persons  who  can  trace  direct  descent 
from  a  x:ommon  source.  It  is  common  learn- 
ing that  this  has  been  the  accepted  meaning 
of  the  word  *iS8ue'  in  that  large  class  of 
limitations  to  issue*  of  the  first  taker,  ac- 
companied with  a  gift  over  in  default  of 
Issue.' "  In  re  Tenney,  98  N.  7.  Supp.  811, 
818,  104  App.  Dlv.  290  (quoting  and  adopt- 
ing the  definition  in  Soper  v.  Brown,  32  N. 
E.  768,  136  N.  X.  244, 32  Am.  St  Rep.  731). 

Where  a  deed  in  the  granting  clause  con- 
veys to  A.  "for  her  sole  and  separate  use 
during  her  life  and  at  her  death  to  her  is- 
sue," and  the  habendum  clause  reads  "to  A. 
and  her  Issue,"  the  word  "issue**  is  one  of 
limitation,  and  not  of  purchase,  and  hence 
does  not  convey  a  fee  to  A.  Arledge  v.  At- 
ledge,  68  S.  B.  549,  560,  86  S.  C.  237. 

Under  a  deed  to  the  grantee  and  "his  law- 
ful issue  and  their  lawful  issue  forever,"  the 
grantee  took  a  fee  conditional  estate;  the 
word  "issue"  being  one  of  limitation,  and  not 
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of  purchase.    WlUiams  t.  Gause,  65  S.  B. 
241,  242,  83  S.  G.  265. 

TeBtator  devised  all  her  property  to  Lb 
and  her  four  children  named  in  trust  for  the 
sole  benefit  ''of  the  lawful  issue*'  of  L/a 
children  named,  ''without  power  to  sell"; 
the  said  L.  and  her  children  "haying  a  life  in- 
terest, share  and  share  alike,  In  the  annual 
products  of  said  farm."  The  will  provided 
that  "when  the  youngest  devisee  of  the  real 
estate  shall  attain  *the  age  of  21  or  marry 
there  shall  be  a  division  of  said  real  estate." 
At  the  time  of  testator^s  death  two  of  L.'s 
children  were  dead;  one  dying  unmarried 
and  without  issue,  and  the  other  leaving  four 
children.  The  ottier  two  children  of  L.  were 
living;  neither  of  them  being  married.  Held 
that  the  word  "issue"  is  either  a  word  of 
purchase  or  of  limitation,  and  Its  use  in  one 
sense  excludes  the  other;  that  it  was  used 
in  the  will  as  a  word  of  purchase;  that  the 
children  named  took  life  interests  and  their 
children  took  in  fee  on  testator's  death ;  and 
that  grandchildren  of  the  d&ildren  named 
took  nothing  under  the  will.  Carolina  Bond 
&  Investment  Ck>.  v.  Caldwell,  68  S.  B.  640, 
641,  86  S.  C.  331. 

Testator  gave  Ills  estate  to  trustees  to  in- 
vest the  same  in  real  estate  and  pay  the  in- 
come to  his  two  daughters  and  granddaugh- 
ter until  they  respectively  reached  the  age 
of  30,  and  provided  that,  as  each  reached  that 
age,  she  could  demand  and  receive  a  third 
of  the  estate  as  her  distributive  share,  and, 
if  either  died  without  issue  and  before  re- 
ceiving her  distributive  share,  her  share 
should  go  to  the  survivors.  By  a  codicil  he 
provided  that  lapsed  legacies  should  revert 
to  the  estate.  Held,  that  the  provision  for  a 
devise  over,  in  the  event  of  the  death  of  a 
benefldary  without  issue  and  before  receiv- 
ing her  distributive  share,  raised  a  devise 
by  implication  in  favor  of  the  children  of  the 
granddaughter  dying  before  attaining  the  age 
of  30;  the  word  "issue"  In  the  devise  over 
being  a  word  of  purchase  and  implying  a 
devise  to  the  issue,  who  thereby  took  as  pur- 
chasers under  the  will.  In  re  Blake's  E£h 
tate,  108  Pac.  287,  207,  157  Cal.  448. 

ISSUE  (la  Praotiee) 

See  Feigned  Issue;  General  Issue;  Mat- 
ter in  Issue;  Put  in  Issue. 
Any  issue  in  the  case,  see  Any, 

"The  term  Issue'  is  collective,  and,  in 
a  case  where  there  was  several  issues,  it  is 
sufiSdent  merely  to  swear  the  jury  to  try 
the  issue."  First  Nat  Bank  of  New  Martins- 
ville V.  Lowtber-Kaufman  Oil  ft  Coal  Co., 
66  S.  B..  718,  717,  66  W.  Va.  606,  28  L.  R.  A. 
(N.  S.)  511  (citing  24  Cyc.  371;  White 
V.  Clay,  7  Leigh  [34  Va.]  68 ;  Mackey  v.  Fu- 
qua,  3  Call  [7  Va.]  19 ;  Hatcher  v.  Fowler,  1 
Bibb.  [4  Ky.]  337;  Bate  v.  Lewis,  1  J.  J. 
Marsh.  [24  Ky.]  816;  Pointer  t.  Rust,  7 
Humph.  [26  Tenn.]  532)« 


"An  'issue*  is  defined  as  a  single,  cer- 
tain, and  material  point  arising  out  of  the 
allegations  or  pleadings  of  the  parties,  which 
would  generally  be  made  up  by  an  afSrma- 
tive  or  negative.  The  object  of  pleadings  is 
to  bilng  out  this  'issue'  between  the  parties, 
and  to  this  end  certainty  is  one  of  the  most 
common  requirements."  Sdiwlndt  v.  Lane 
Poeter  Lumber  Co.,  107  Pac.  818,  819,  40 
Mont.  537,  135  Am.  St  Hep.  639. 

The  office  of  pleading  is  the  formation  of 
an  "issue,"  which  is  a  specific  point  or  mat- 
ter affirmed  on  one  side  and  denied  on  the 
other,  and  the  Code  of  Civil  Practice  ac- 
complish^ this  purpose  by  requiring  that 
pleadings  shall  set. forth  the  facts  in  a  plain 
and  concise  manner.  National  Stamping  & 
Blectric  Works  v;  Wicks,  108  S.  W.  598,  12^ 
Mo.  App.  382. 

The  pleadings,  and  not  the  evidence,  must 
be  looked  to  in  deterrainfng  the  issues  made ;: 
an  ''issue'*  being  a  question  of  fact  or  law 
raised  by  the  pleadings.  Providmt  Natr 
Bank  y.  Webb  (Tex.)  128  S.  W.  426,  42& 

It  is  proper  for  the  court  to  include  in 
an  interlocutory  judgment  adjudging  a  di- 
vorce a  determination  as  to  the  dispo^lon 
of  the  homestead ;  such  question  havin^^en 
an  'Issue  In  the  cause,"  within  the  meaulug 
of  such  words  as  used  in  Civ.  Code,  §  147, 
requiring  the  court  in  rendering  a  decree  of 
divorce  to  make  disposition  of  the  home- 
stead ;  section  146,  providing  that  if  a  home- 
stead has  been  selected  from  the  property  of 
either  spouse  it  shall  on  divorce  be  assigned 
to  the  former  owner;  and  section  131,  pro- 
viding that  all  issues  shall  be  tried  and  de- 
termined at  the  time  when  the  *court  de- 
termines whether  the  divorce  shall  be  grant- 
ed. John  V.  Superior  Court  of  Los  Angeles 
County,  90  Pac  53,  5  CaL  App.  262. 

In  an  action  on  a  Judgment,  an  answer 
denying  any  knowledge  or  information  sufil- 
dent  to  form  a  belief  as  to  the  existence  of 
the  Judgment  in  question  does  not  make  an 
"issue,"  for,  the  judgment  being  a  public 
record  and  presumably  within  defendants" 
knowledge,  they  should  have  made  an  investi- 
gation, and  if  it  did  not  exist  they  should 
have  denied  in  positive  terms  the  existence 
thereof.  Gravltt  v.  Mountz  (Ky.)  87  S.  W. 
304. 

Canae  mjwmipmioiiM 

Where  "issue"  and  "cause,"  as  used  in 
the  definition  of  perjury  as  false  swearing  in 
a  matter  material  to  the  issue  or  cause  in 
question,  are  synonymous,  as  In  a  divorce 
action  based  upon  a  single  specific  act  of 
adultery,  evidence  could  not  be  material  on 
the  "cause"  and  not  on  the  "Issue."  People 
V.  Teal,  80  N.  B.  1086,  1089,  196  N.  Y.  372, 
25  L.  R.  A.  (N.  S.)  120,  17  Ann.  Cas.  1175. 

Aa  aiatter  im  dispute 

The  Issues  in  a  cause  are  the  points  in 
dispute  between  the  parties  on  which  they 
put  their  cause  to  trial,  and  the  matter  In 
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Issue  Is  that  matter  on  which  plaintiff  pro- 
ceeds hy  his  action,  and  which  defendant  con- 
troverts by  his  pleading.  Abner  T.  Bowen  v. 
W.  O.  Eaton  &  Co.,  88  N.  E.  961, 064,  46  Ind. 
App.  65. 

ISSUE  AT  LAW 

The  words  *'issue  at  law/'  as  used  in  the 
act  to  quiet  title  to  real  estate,  providing  that 
upon  the  application  of  either  party  an  issue 
at  law  shall  be  directed  to  try  the  validity 
of  the  claim  of  title  or  to  settle  the  facts, 
mean  such  an  Issue  as  had  been  always 
known  and  employed  in  the  administration 
of  equity  jurisprudence.  The  only  addition- 
al force  to  be  given  to  the  verdict  Is  that  so 
long  as  it  is  permitted  to  stand  the  Court  of 
Chancery  is  bound  by  it.  A  defendant  in  a 
suit  to  quiet  title  is  not  entitled,  as  a  con- 
stitutional ^ht,  to  a  trial  by  jury  in  an  ac- 
tion at  law,  as  distinguished  from  a  trial 
of  an  "issue  at  law^'  directed  by  the  Court 
of  Chancery.  Brady  v.  Carteret  Realty  Co., 
64  Atl.  1078,  1079,  70  N.  J.  Eq.  748,  8  li.  B. 
A.  (N.  S.)  866,  118  Am.  St.  Rep.  778. 

ISSUE  OF  FACT 

The  terms  "issue  of  fact"  In  Rev.  Codes, 
§  61fi,  defining  a  new  trial  as  a  re-examina- 
tion of  an  issue  of  fact  after  a  trial,  when 
considered  in  connection  with  section  6723, 
refers  only  to  an  issue  arising  on  formal 
pleadings,  and  though,  under  section  7712, 
the  provisions  as  to  new  trials  apply  to  pro- 
bate proceedings,  a  motion  for  new  trial  in 
such  proceedings  does  not  lie  in  the  ab^ 
sence  of  formal  pleadings  raising  an  issue 
of  fact  In  re  AntonioU's  Estate,  1:11  Paa 
1033,  1034,  42  Mont  219. 

Under  Wilson's  Rev.  &  Ann.  St  of  Okl. 
1903,  an  "idsue  of  fact"  arises  where  there 
is  a  material  allegation  in  the  petition  con- 
troverted by  the  answer,  or  where  there  is 
new  matter  in  the  answer  controverted  by 
the  reply,  or  where  there  is  new  matter  tn 
the  reply  which  is  considered  as  controverted 
by  the  defendant  without  further  pleading. 
Where  the  action  is  for  the  recovery  of  a 
money  judgment  on  notes  and  an  issue  is 
joined  as  to  the  amount  due,  the  trial  must 
be  had  before  a  jury,  as  an  "issue  of  fact*' 
is  involved.  Sherman  r.  Randolph,  74  Pac 
102,  103,  13  Okl.  224. 

It  is  expressly  provided  by  B.  Sc  C. 
Comp.  §  1375,  that  an  "issue  of  fact''  arises 
(1)  upon  a  plea  of  not  guilty,  or  <2)  upon  a 
plea  of  former  conviction  or  acquittal  of  the 
same  crime  and,  in  the  absence  of  a  plea 
ar  opportunity  to  plead,  a  conviction  cannot 
stand.  State  v.  Walton,  91  Pac.  490,  491, 
50  Or.  142,  13  L.  R.  A.  (N.  S.)  811. 

Municipal  Court  Act  (Laws  1902,  c.  580) 
S  332,  subd.  2,  provides  that  where,  after 
trial  of  an  issue  of  fact  rais^  by  answer, 
plaintiff  recovers  400  or  over,  he  shall  have 
$30  as  costs.  Subdivision  3  declares  that 
where,  upon  nonappearance  of  defendant  or 


failure  to  answer,  plaintiif  recovers  $400  or 
over,  he  shall  have  $15  as  costs.  Held,  that 
where  a  verified  complaint  and  answer  were 
served,  and  ,the  issue  adjourned  for  trial, 
and  defendant  defaulted,  and  plaintiff  had 
judgment  for  over  $400,  he  was  entitled  to 
$30  costs;  there  being  a  trial  of  an  'Issue 
of  fact  raised  by  appearance  and  answer*'  of 
defendant,  within  subdivision  2.  Pape  v.  To-, 
moor,  123  N.  Y.  Supp.  924,  925. 

An  "issue  of  fact"  arises  when  an  allega- 
tion of  one  party  is  actually  or^  impliedly  de- 
nied by  the  other,  but  the  issue  may  some- 
times relate  to  a  fact  capable  of  being  re- 
solved into  two  or  more  essential  elements, 
and  a  failure  to  prove  either  of  which  will 
leave  the  issue  unproven,  in  whidi  case  a 
special  finding  on  any  single  essential  ele- 
ment Inconsistent  with  a  general  verdict  will 
be  as  fatal  as  a  special  verdict  on  the  brbad- 
er  issue*  Plyler  v.  Pacific  Portland  Cement 
Co.,  92  Pac.  56,  60,  152  CaL  125. 

ISSUE  OF  I.AW     ' 

''A  demurrer  to  a  complaint  interposes 
an  'issue  of  law'  tfie  determlhatlon  of  which 
Constitutes  a  trial  by  court*"  State  v. 
Richardson,  85  Pac.  225,  228,  48  Or.  309,  8  L. 
R.  A.  (N.  S.)  362. 

It  is  expressly  provided  by  B.  &  C. 
Comp.  I  1876,  that  an  'Issue  of  law**  arises 
upon  a  demurrer  to  the  indictment  State 
V.  Walton,  91  Pac.  490,  491,  50  Or.  142,  13  !#. 
R.  A  (N.  S.)  811. 

ISSUES  <Of  Property) 

Where,  under  a  will,  corporate  stock  was 
placed  in  trust,  "the  dividends,  issues,  and 
profits  thereof*  to  be  paid  to  the  benefici- 
aries, the  words  "dividends,  issues,  and  pro- 
fits" were  interchangeable  with  Inoome,  and 
referred  to  the  earnings  paid  over  by  the  of- 
ficers of  the  corporation  in  the  form  of  divi- 
dends to  the  trustees.  In  re  Stevens  et  aL 
95  N.  Y.  Supp.  297»  305,  46  Misc.  Rep.  623. 


IT 


TT  SEIKO  UNDERSTOOD 

See  Being  Understood. 

TT  WAS  SO  UHDER8TOOD 

In  detinue  for  a  mule  claimed  by  plain- 
tiff under  a  mortgage,  plaintiff  testified  that 
he  sold  the  mule  to  the  mortgagor,  who  had 
had  possession  prior  to  the  sale  and  execu- 
tion of  the  mortgage,  and  that  the  mule  was 
his  up  to  the  time  that  the  mortgage  was  ex- 
ecuted, and  that  it  was  "so  understood." 
Held,  that  it  was  not  error  to  refuse  to  ex- 
clude the  expression  "It  was  so  understood," 
since,  as  used,  it  should  be  taken  as  synony- 
mous with  "agreement"  and  the  statement 
of  a  fact,  and  not  a  condition.  Holman  v. 
Clark,  41  South.  765,  767,  148  Ala.  286. 
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ITEM 

See  Made  Oat  in  Items;   Proper  Cash 

Item. 
All  items,  see  All. 

An  ''item"  means  an  article,  an  entry; 
anything  which  can  form  part  of  a  detail; 
the  particulars  of  an  account.  United  States 
V.  Young,  128  Fed.  111.  114. 

ITEMS  OF  Acccnm T 

Bill  of  particulars  synonymous,  see  Bill 
of  Particulars 


To  itemize  an  account,  within  Cir.  Code 
1902,  §  80G,  requiring  itemization  of  all 
claims  against  counties,  means  merely  to 
state  in  detail  the  particulars  of  the  claim  so 
that  the  account  may  be  .examined  and  its 
correctness  tested.  State  ez  rel.  People's 
Bank  of  GreenTille  v.  Goodwin,  62  S.  E.  1100, 
1105,  61  S.  C.  419. 

An  estimate  of  the  cost  under  a  paving 
resolution  as  follows:  '*Granite  concrete  com- 
bined curb  and  gutter  on  cinders,  7,126  lineal 
feet  at  70  cents,  $4,988.20;  paving  with  as- 
phalt on  six  inches  of  Portland  cement  con- 
crete' swept  With  natural  hydraulic  cement, 
11349  square  yards  at  $2.50,  $28,372.50 ;  ad- 
justment of  sewers,  catch-basins  and  man- 
holes, $1,139.30;  total,  $34,600.00'*--is  suffi- 
ciently **itemiaed*'  under  Local  Improvement 
Act,  f  7  (Hurd's  Rev.  St  1903,  p.  392),  pro- 
Tiding  that,  when  the  board  of  local  im- 
provements shall  originate  an  improvement 
to  be  paid  for  by  special  assessment,  it  shall 
iidopt  a  resolution  describing  the  improve- 
ment, and  shall  cause  an  estimate  of  the  cost 
thereof  to  be  made  In  writing  by  the  engineer 
^  the  hoard,  "which  shall  be  itemized'  to 
the  satisfaction  of  said  board."  Hiilbert  v. 
City  of  Chicago,  72  N.  B.  1097,  1098,  213  IlL 
452. 

Where,  in  an  action  by  a  bank  on  an 
account,  the  petition  contained  a  specific 
statement  of  the  account,  consisting  of 
checks  for  money  drawn  and  deposits,  a  bal- 
ance being  stated  as  the  sum  due  plaintiff, 
the  petition  was  in  itself  a  sufficiently  item- 
ized ''statement  of  account,"  as  provided  by 
Rev.  St.  1899,  {  630,  and  was  not  objection- 
able for  failure  to  have  attached  thereto  an 
itemized  statement  thereof.  Citizens*  Bank 
of  Laredo  v.  Lowder,  125  S.  W.  1180, 141  Mo. 
App.  603. 

ITINERANCY— ITINERANT 

• 

"Itinerancy,"  In  the  doctrines  of  the 
Methodist  Church,  means  that  no  preacher 
having  charge  of  a  congregation  shall  remain 
at  any  one  place  longer  than  a  brief  period, 
ranging  at  different  times  from  three  months 
to  three  years.  People  ex  reL  Griffin  v. 
Steele  (N.  Y.)  2  Barb.  397,  407. 


mVERAlffT  BEAUBB 

Agents,  who  traveled  through  the  coun- 
ty with  teams,  selling  machines  in  regularly 
established  places  of  business,  and  by  means 
of  such  teams  going  through  the  country 
were  ''itinerant  dealers."  Singer  Sewing 
Mach.  Co.  V.  Brlckell,  199  Fed.  654,  656. 
_  • 

irniEBAirT  opticiak 

As  merchant,  see  Merchant 

ITIHERANT  PHTSIOIAK 

Under  Code,  f  2579,  defining  a  "physi- 
cian" as  one  who  publicly  professes  to  be  a 
physician  and  assumes  the  duties,  or  who 
makes  a  practice  of  prescribing  and  furnish- 
ing medicine  for  the  sick,  or  who  publicly 
professes  to  cure  diseases,  and  section  2580, 
providing  a  penalty  for  the  practice  of  medi- 
cine without  having  obtained  a  certljacate, 
and  section  2881,  defining  an  ^Itinerant  phy- 
sician" as  a  physician  practicing  medicine  or 
professing  to  heal  diseases,  *'by  any  medicine, 
appliance,  or  method,"  who  goes  from  place 
to  place  and  provides  for  a  license  for  so  do- 
ing, a  nonresident  who  professed  to  cure  dis- 
eases by  dieting  his.  patients,  prescribing 
exercises,  and  furnishing  them  with  glassei^ 
and  who  went  from  place  to  place  and  by  ad- 
vertisement solicited  persons  to  meet  him  at 
other  places  than  his  residence,  and  who  for 
a  money  consideration  attempted  while  so 
practicing  to  cure  diseases,  is  an  "itinerant 
physician";  the  term  any  "medicine,  appli- 
ance or  method"  not  meaning  a  medicine  or 
something  administered  as  a  medicine  mere- 
ly, but  covering  any  or  every  kind  of  public- 
professions  to  cure  by  the  use  of  any  meth- 
od or  device.  State  v.  Edmunds,  101  N.  W. 
431,  483,  127  Iowa,  333. 

ZTIIfEItAirT  TBADEB 

An  "itinerant  trader^'  is  a  person  who 
actually  travels  or  passes  from  place  to  place 
for  the  purpose  of  trading  by  sample  or  oth- 
erwise. Smith  V.  Whlddon,  75  S.  E.  635,  138 
Ga.  471. 


imnBRAKT  VENDOR 

See,  also,  Hawker. 

Pub.  Acts  1897,  p.  855,  c.  152,  making  it 
an  offense  for  an  Itinerant  vender  to  expose 
goods  for  sale  without  having  obtained  a  li- 
cense, and  defining  an  itinerant  vender  as  a 
person  who  engages  in  a  temporary  business, 
either  in  one  locality  or  in  traveling,  selling 
goods,  etc.,  and  who  for  such  purpose  hires 
or  occupies  any  structure,  does  not  include 
a  transient  sale  by  any  person  who  engages 
in  the  sale  solely  as  a  single  transaction, 
and  does  not  forbid  any  transient  sale,  un- 
less made  by  one  of  a  class  of  wandering. 
Intermittent  traders.  State  v.  Felngold,  59 
Atl.  211,  212,  77  Conn.  326. 

Laws  1905,  p.  275,  c.  114,  §  3,  requires  a 
license  from  itinerant  vendors,  except  as  pro- 


ITINBRANT  YENDOB 


1224 


ITS 


Tided.  Section  1  dedhiefl  an  itinwant  TcoAt>r 
as  a  person  engaged  in  d.ther  a  temporary  or 
transient  business  in  the  state  in  one  locali- 
ty, or  by  traveling  from  place  to  place  selling 
merchandise,  and  also  those  who,  for  the  pur- 
pose of  carrying  on  their  temporary  or  tran- 
sient business,  occupy  a  building,  etc,  for 
the  sale  of  manufacture  goods.  Section  2 
exempts  commercial  traveleiB  or  agents  sell- 
ing to  merchants  in  the  usual  course  of  busi- 
ness. Held,  that  the  act  in  effect  imposes  a 
tax  upon  nonresidents  bringing  merchandise 
into  the  state  for  the  privilege  of  selling  to 
a  customer,  and  it  is  violative  of  Const  U. 
S.  Amend.  14»  providing  that  no  state  shall 
deny  to  any  person  within  its  Jurisdiction  the 
equal  protection  of  the  lawa  Leonard  v. 
Beed,  104  Pac.  410.  4U,  46  Colo.  307,  133 
Am.  St  Bep.  77. 

A  soUciting  agent  taking  orders  for 
goods  similar  to  samples  carried  by  him,  sob- 
Ject  to  the  approval  of  his  principal,  a  cor- 
poration which  prepares  the  goods  for  de- 
livery by  him  and  keeps  accounts  with  all 
customers,  is  not  an  **itinerant  vendor,* 
within  a  statute  defining  peddlers  to  include 
such  vendors  selling  by  sample,  or  by  taking 
orders  for  immediate  or  further  delivery. 
State  V.  Bristowj  109  N.  W.  199,  200,  131 
Iowa,  604. 

Laws  1906,  p.  275,  d.  114,  i  3,  requires  a 
license  of  a  person  engaged  in  Uie  business 
of  an  itinerant  vender,  except  as  otherwise 
provided.  Section  1  (page  274)  defines  "itin- 
erant vender''  to  include  any  person  who  en- 
gages In  either  a  temporary  or  transient  busi- 
ness in  the  state,  either  in  one  locality  or  in 
traveling  about  the  country  selling  manufac- 
tured goods  or  merchandise.  Held,  that  the 
statute  does  not  apply  to  those  maintaining 
a  permanent  place  of  bndhiess  In  tiie  state 
to    dispose   of    their   merchandise   through 


agents  soliciting  orders  therefor.     Eaton  ▼« 
People,  104  Pac.  407,  408,  46  Colo.  361. 

Laws  1905,  p.  222,  prohibiting  any  Itiner- 
ant vender  or  hawker  of  any  drug,  nostrum, 
etc.,  for  the  treatment  of  any  disease  or  in- 
jury, to  offer  the  same  for  sale  without  se- 
eming a  license  from  the  board  of  pharmacy, 
as  amended  by  Laws  1907,  p.  281,  defining 
the  term  ''itinerant  vender"  to  include  all 
persons  who  carry  on  the  business  described, 
by  passing  from  house  to  house  w  by  ha- 
ranguing the  people  on  public  streets  or  in 
public  places,  or  use  the  customary  devices 
for  attracting  crowds,  and  therewith  cecom- 
mending  their  wares  and  offering  th^n  f6r 
sale.  Held,  that  an  information  in  the  lan- 
guage of  the  statute  diarging  that  defendant, 
while  b^ng  a  traveling  vender  of  a  drug, 
offened  to  sell  the  same  without  securing  a 
license,  etc.,  was  not  demurrable,  as  alleging 
a  mere  conclusion  of  law  concerning  defend- 
ant's occupation ; '  defendant  being  required 
to  take  notice  that  It  was  Intended  to  charge 
that  he  was  an  ''itinerant  vender"  as  defined 
in  the  amoidment  State  y.  MUier,  103  Paa 
519,  620,  04  Or.  881. 

ITS 

Where  a  railroad  company  was  in  pos- 
session of  tracks  and  of  the  yard  in  which 
they  were  laid,  and  was  engaged  in  sv^tdi- 
Ing  cars  on  such  tracks^  the  use  of  the  pos- 
sessive word  "Its^**  In  an  alleviation  that  the 
company  had  or  pennitted  a  telegraph  pole 
to  be  on  the  south  side  of  its  main  switch 
track  In  its  switch  yard,  does  not  necessarily 
Indicate  ownership  in  fee,  as  the  possessive 
word  "its"  may  as  well  designate  a  right  by 
airaagettent  to  use  the  track  and  switch 
yard  as  an  absolute  ownership  thereof.  Illlr 
nois  Tenntnal  R.  Co.  ▼•  Thompson,  71  N.  H 
828,  881,  210  Hi.  226. 
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J 


J.  p. 


Tlie  letters  "J.  P^**  following  the  name 
of  a  pei:aon  affixed  to  the  Jurat  of  an  affi- 
dayit,  are  enfflcient  ta  designate  the  official 
ehaxacter  of  such  person  as  a  Justice  of  the 
peace;  and.  If  the  name  is  of  one  who  is 
commissioned,  justice  of  the  peace  of  the 
state  it  Is  Immaterial  that  It  does  not  appear 
from  the  face  of  the  affidavit  where  the  sane 
was  executed;  until  the  contrary  appeaV^ 
from  the  affidavit  pr  otherwise  the  presump- 
tion would  be  that  it  was  executed  in  the 
state  and  at  such  a  place  where  such  an  offi- 
cer would  be  authorized  to  administer  such 
an  oatliu  Abrams  v.  State,  48  S.  K  965,  960, 
121  Ga.  170. 

JACK 

4s  mechanical  contrivance,  see  Mechani- 
cal Contrivance. 

JACQUARO  FIGURED  GOODS 

Silk  goods  woven  on  Jacquard  looms, 
with  broad  and  narrow  stripes,  the  body  be- 
tween having  a  watered  effect,  are  ^vlttdtl 
the  provision  in  Tariff  Act  July  24,  1897,  c. 
11,  1 1,  Schedule  L,  par.  391,  30  Stat.  187,  for 
"Jacquard  figured  goods"  of  silk.  United 
States  V.  Johnson  &  Faulkner,  139  Fed.  55, 
56,  142  Fed.  1039,  71  C.  O.  A.  686. 

-In  regard  to;,  a  fabric,  of  two  colors,  one 
of  which  is  produced  by  threads  introduced 
by  the  swivel  process  to  form  flgares»  and 
not  extending  across  the  doth  from  selvage 
to  selvage,  held,  that  the  swivel  threads  are 
not  a,-  par$  of  the  filling,  and  that  the  goods 
are  not  within  the  pro  vision  In  Tariff  Act 
July  24, 1897,  c.  11,  |  1,  Schedule  L.  par.  391, 
30  Stat.  187,  for  Jacquard  figured  slUss  con- 
taining two  or  more  colors  *'ln  the  filling.*' 
Wimpfheimerv.  United  States,  142  Fed.. 849, 
850 ;  Id.,  149  Fed.  1022,  79  a  ,0.  A.  582. 

JACTITATION         . 

An  action  of  "jactitation**  is  one  to  force 
the  defendant  to  sue  for  the  recovery  of  real 
property  and  to  throw  on  him  the  burden  of 
his  assertion,  and  can  be  maintained  only 
where  defendant  has  slandered  plaintiff's 
title.  Bossier's  Heirs  v.  Jackson,  88  South. 
525,  526,  114  La.  707. 

I       I 

lADE 

As  precious  stone,  see  Precious  Stones. 

JAGGER 

A  "jagger"  is  a  point  of  iron  projecting 
from  the  end  of  an  iron  shaft  and  produced 


by  the  blow  of  a  hammer  on  the  end  of  the 
shaft  Perslnger's  Adm'x  v.  Alleghany  Ore 
&  Iron  Co.,  46  S.  E.  325,  102  Ya.  860. 

JAIL 

See  County  JaiL 
See,  also.  Prison. 

A  "jail"  is  a  prison  appertaining  to  a 
county  or  municipality  in  which  are  confined, 
for  punishment,  persons  convicted  of  misde- 
meanors committed  in  the  county  or  OHinici- 
pallty.  Denham  v.  Commonwealth,  84  S.  W. 
538,  539,  119  Ky.  50a 

A  building  used  as  a  jaU;  and  in  which 
a  prisoner  is  confined  for  a  violation,  of  law, 
is  within  the'  protection  of  a  statute  publish- 
ing jail  deliveries,  though  it  is  not  situated 
in  an  incorporated  towni  and  is  n^t  the  prop^ 
erty  of  the  county.  Irvlngtbn  r.  State,  78 
S.  W.  92^  929,  45  Tex.  Or.  K,  559, 

Revised  St  H  1042,  5296^  proTide  thai; 
when  a  poor  convict,  sentefioed  to  imprison- 
ment, OT  to  pay  a  fine^  or  a  fine  and  costs,  has 
been  confined  in  prison  SO  days  solely  for  the 
nonpayment  of  such  fine  or  fine  and  costs,  he 
may  apply  to  take  a  poor  debtor's  oath,  on 
which  he  shall  be  discharged,  and  the  com- 
missioner' shall  give  to  the  keener  of  the 
"jail"  a  certificate  setting  fortb  the  facta 
Held,  that  the  word  ''jail"  did  not  imply  that 
no  prisoner  should  be  held  in  a  penitentiary 
for  nonpayment  of  a  fine  or  a  fine  and  costs, 
but  was  used  merely  to  indicate  the  place  of 
confinement,  and  hence  a  federal*  prisoner 
could  be  properly  retained  in  the  same  Insti- 
tu,tion  where  he  had  served  his  term  of  im- 
prisonment for  the  nonpayment  of  a  fine,  or 
a  fine  and  costs,  assessed  as  a  part  of  the 
sentence,  until  the  fine  was  paid,  or  the  ^rls* 
oner  applied  to  take  the  poor  debtor's  oath 
after  the  e^^ratiea  ot  30  days  from  thcrscom- 
pletion  of  his  term.  Haddox  v.  Ritchardson* 
168  Fed.  635,  689,  94  O.  <!  A.  99. 

As  Inlialiited  dwelHng:  lionse 

See  Inhabited  Dwelling  Hpuse. 

As  P:1lll.Uo,lkO1U(0  < 

See  PubUe  Houses 

As  public  work 

See  Public  Work. 

JAU.  BREAKIKa 

See,  also.  Prison  Breach. 

Gen.  St.  1901,  §2178.  provides  that  if 
any  person  lawfully  imprisoned  or  in  the  cus- 
tody of  any  officer  upon  a  criminal  charge, 
before  conviction  of  the  violation  of  any  pe- 
nal statute,  shall  break  such  authority,  he 
shall  upon  conviction  be  adjudged  guilty  of 
a  felony.  One  who  is  arrested  under  a  war*, 
rant  naming  lUm.as  John  I>o\ff,  his  real,  name 


^AII^  CBIili 


vm 


being  unknown,  is  guilty  of  "Jail  breaking" 
if  escaping  from  that  custody ;  tbe  arrest  be- 
ing warranted  despite  Bill  of  Right,  §  15, 
and  Code  Cr.  Proc.  S  36.  State  t.  King,  80 
Pac  606,  607,  71  Kan.  287. 


JAUi 

As  building,  see  Building, 

JAU.  PHT8ICIAN 

As  county  officer,  see  County  OfBo^r. 


As  peace  officer,  see  F^eace  Officer. 

JANITOR 

As  employ^,  see  Employ^. 
As  officer,  see  Officer. 
*    As  position,  see  Position. 
As  public  officer,  see  Officer. 

JANNEY  COUPLER 

A  "Janney  coupler*'  is  a  car  coupler  of 
t&e  Janney  type.  It  had  at  the  end  of,  and 
Integral  with,  a  Vigld  drawbar^  a  drawhead 
having  a  bifurcated  jaw  with  a  vertical  ro- 
tating hook  adapted  to  engage  and  interlock 
with  a  similar  hook  on  another  car  and  so 
form  a  coupled  joint  In  one  sense,  the  Jan- 
ney coupler  was  automatic,  in  that  after  it 
was  properly  set  the  brakeman  did  not,  as  in 
the  old  link  and  pin  device,  stand  between  the 
cars  and  guide  at  the  dangerous  instant  of 
coupUng.  Ooup  V.  McConway  &  Torley  Ck>., 
127  Fed.  351,  352. 

JAPANESE 

As  Indians,  see  Indian. 

As  white  person,  see  White  Person. 


"Japanese  filatures**  is  one  of  the  raw 
materials  used  in  manufacturing  silk,  and 
consists  of  threads  of  silk  reeled  off  from  the 
cocoon  and  imported  from  Japan.  In  re  lib- 
erty Silk  Ca,  152  Fed.  S44,  845. 

JAPANESE  LAtTREL 

Aucuba  japonica,  sometlitvfts  called  the 
"Japanese  laurel,*'  is  one  of  the  best  known 
species  of  aucuba,  "a  small  genus  of  Asiatic 
evergreen  shrubs  of  the  dog^vood  family.** 
"Aucuba,**  "Laurel,**  Standard  and  Century 
Dictionaries.  English  botanical  works  speak 
of  aucuba  as  fine,  hardy  evergreen  shrubs, 
thriving  better  than  any  others  In  the  smoky 
atmosphere  of  dense  cities.  United  States 
V.  Ouwerkerk,  153  Fed.  916,  917  (citing  Pax- 
ton's  Botanical  Diet.  p.  60 ;  Nicholson's  Diet, 
of  Gardening,  vol.  1,  p.  145;  Llndley*s  Treas- 
ury of  Botany,  p.  110). 

JAPANESE  NAPKINS 

As  printed  matter,  see  Printed  Matter. 


JAPANNED  CALF-SKINS 

Japanned  skins  used  for  uppers  are  with- 
in the  provision  in  paragraph  456,  Tariff  Act 
October  1,  1890,  c.  1244,  §  1,  Schedule  N.  26 
Stat  601,  for  "dressed  upper  leather,  includ- 
ing •  *  •  Japanned  leather,'*  rather  than 
under  the  provision  in  the  same  paragraph 
for  "japanned  calf-skins,**  the  latter  provi- 
sion being  limited  to  japanned  skins,  which 
are  not  upper  leather.  United  States  y.  Bit- 
tel,  Tepel  &  Eilers,  165  Fed.  554. 

JAR 

See  Bottles,  Jars,  or  Similar  Packages. 

Bottle-like  containers  of  glass,  used  in 
chemical  operations,  and  known  as  "Koch 
flasks,*'  and  certain  so-called  "Wolf  flasks,*' 
shaped  like  bottles,  but  having  two  or  three 
necks  apiece,  are  "bottles  or  jars,"  within 
Tariff  Act  July  24,  1897,  c  11,  i  1«  S<diedule 
B,  par.  99,  30  Stat  156.  Elmer  A  Amend  v. 
United  States,  126  Fed.  439,  441. 

JAW 

See   Correction  of  Bialposition  of   the 
Jaw. 

JELLY 

Marmalade  is  dutiable  under  Tariff  Act 
July  24,  1897,  c.  11,  1 1,  Schedule  G,  par.  263, 
30  Stat  171,  relating  to  "sweetmeats  and 
preserved  fruitSi"  rather  than  as  "jelly,"  un- 
der the  same  paragraph.  Berry  jams  are 
dutiable  under  Tariff  Act  July  24,  1897,  c. 
11,  i  1,  Schedule  O,  par.  263,  80  Stat  171, 
as  sweetmeats  or  preserved  fruits,  rather 
than  as  **jelly"  under  the  same  paragraph, 
or  as  "edible  fruits  prepared,"  under  para- 
graph 262,  SO  Stat  171.  Bogle  ▼.  United 
States,  175  Fed.  889,  891. 

JENNY 

When  a  female  of  tiie  species  ass  is 
meant,  the  wotd  "Jenny"  is  used.  Teal  v. 
State,  45  S.  B.  964,  965,  119  Ga.  102. 

"It  is  a  matter  of  common  knowledge 
and  observation  that  among  ouir  people  the 
word  'mare,'  when  used  without  a  word  of 
quaUflcation,  la  understood,  to  mean  a  fe- 
male of  the  horse  speciea  We  apprehend 
that  one  rarely,  if  ever,  hears  the  expression 
'a  mare  horse'  employed  to  describe  a  female 
of  the  species  horse,  but  that  the  term  uni- 
versally used  in  this  state  for  this  purpose 
is  the  single  word  'mare.'  On  the  other 
hand,  when  a  female  of  the  species  mule  Is 
intended,  the  expression  used  is  *a  mare 
mule,'  and,  when  a  female  of  the  species  ass 
is  intended,  the  word  'jenny*  is  used."  Mc- 
Lamb  &  Go.  v.  Lambertson,  62  S.  E.  107,  109, 
4  Ga.  App.  553  (quoting  Teal  v.  State,  45 
S.  £.  964,  119  Oa.  104). 
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JEOPARDY 

JEOPABDY  da  OHmlaAl  Iaw) 

See,  also»  Same  Offense. 

The  Constitution  does  not  undertake  to 
give  the  word  ''Jeopardy"  a  different  def- 
inition from  that  in  which  it  was  ordinarily 
understood  when  placed  in  that  instrument, 
and  the  Legislature  could  not  change  the 
meaning  of  the  word  as  understood  when 
the  Constitution  was  adopted.  Keller  v. 
State  <Tez.)  S7  S.  W.'  660,  676,  1  L.  B.  A. 
(N.  S.>  489. 

Acts  3l8t  Leg.  c.  50,  §  1,  in  fbrce  March 
17,  1909,  provides  that  if  any  person  by 
promise  of  marriage  shall  seduce  an  unmar- 
ried female  under  25,  and  if,  after  proseeu- 
tion  is  begun,  the  parties  marry  before  the 
defendant  pleads  to  the  indictment,  and  the 
defendant,  within  two  years  after  said  mar- 
riage, withoqt  his  wife's  fault,  such  as  would 
entitle  him  to  a  divorce,  shall  abandon  her, 
he  shall  be  guilty  of  a  penitentiary  offense. 
Held,  that  the  act  does  not  provide  for  put- 
ting one  'tw4oe  in  jeopardy  for  the  same  of- 
flense,  within  Const'  art.  1,  I  14.  Thacker  v. 
State,  186  S.  W.  1006,  1096,  62  Tex.  Or.  R. 
294- 

Aoquitial  in  t^mtt^ztd 

"Jeopardy"  attached  where  accused  was 
tried  in  a  court  of  competent  Jurisdiction 
on  a  valid  information  for  attempting  to 
bribe  a  witness  and  was  .acquitted  by  a  ver- 
dict. People  V.  Hill,  79  Pac.  845,  146  CaL 
146. 

One  is  in  "Jeopardy"  within  the  mean- 
ing of  Const  U.  8.  Amend.  5,  protecting  all 
persons  from  being  twice  put  in  Jeopardy  for 
the  same  offense,  when  put  on  trial  before  a 
court  of  competent  Jurisdiction  on  an  in- 
dictment sufficient  to  sustain  a  conviction, 
and  a  Jury  has  been  impaneled  and  sworn 
to  try  him,  and  a  fennal  judgment  ef  ac- 
quittal after  a  trial  regularly  conducted  is 
roodered.  Nordlinger  v.  United  States,  24 
App.  D.  0.  406,  409,  70  L.  R.  A.  227. 

^A  person  has  been  in  'Jeopardy'  when 
he  Is  regularly  charged  with  a  crime,  be- 
fore a  tribunal  properly  organized  and  com- 
petent to  try  him";  certainly  so  after  ac- 
quittal, and  hence  no  appeal  would  lie  by 
the  government  from  a  Judgment  of  the 
court  of  first  instance  in  the  Phillipine  Is- 
lands, acquitting  one  accused  of  embezzle- 
ment Kepner  ▼•  United  States*  24  Sup.  Ct. 
797,  804,  195  U.  S.  100,  40  L.  Ed.  114,  1  Ann. 
Cas.  655. 

Acquittal  or  e— vleiian  for  dlstlnet  of- 
fense 

Where  defendants  break  into  a  house 
at  night  with  intent  to  steal  money,  which 
they  abstract  from  the  householder's  pocket, 
and  on  his  awakening  shoot  him,  the  bur- 
glary and  the  shooting  do  not  constitute  a 
single  transaction,  out  of  which  two  offenses 


cannot  be  carved,  so  as  to  render  a  cjonvic- 
tion  of  the  shooting  a  bar  to  a  prosecution 
for  the.  burglary.  Mann  v.  Commonwealth, 
80  S.  W.  438,  439,  118  Ky.  67,  111  Am.  St 
Rep.  289. 

''A  person  is  in  legal  'Jeopardy'  when 
he  is  put  upon  trial  before  a  court  of  compe- 
tent Jurisdiction  upon  indictment  or  infor- 
mation sufficient  in  form  to  sustain  the  con- 
viction, and  the  jury  has  been  charged  with 
his  deliverance;  consequently  an  acquittal 
under  an  indictment  charging  burglary  is 
not  a  bar  to  a  prosecution  for  larceny  where 
the  conviction  of  larceny  could  not  have 
been  charged  thereunder."  Thomas  v.  Com- 
monwealth (Ky.)  150  S.  W.  376,  377  (quoting 
Williams  v.  Commonwealth,  78  Ky.  93). 

An  accused  is  not  placed  "twice  px  Jeop- 
ardy for  the  same  offense,"  within  the  mean- 
ing of  Act  July  1,  1902  (32  Stat  692,  c  1369) 
§  5,  because  the  Supreme  Court  of  the  Phil- 
ippine Islands,  upon  reversing  the  Judgment 
below  in  a  criminal  case,  on  an  appeal  taken 
by  the  accused,  convicted  him,  on  the  same 
facts,  of  a  different  offense,  carrying  an  in- 
creased sentence.  Nor  does  the  treating  as 
two  different  offenses  assaults  on  two  differ- 
ent individuals  plaoe  the  accused  "twice  in 
Jeopardy  for  the  same  offense,*'  even  if  these 
assaults  occurred  very  near  eaqh  other,  in 
one  continuing  attempt  to  defy  the  law. 
Flemister  v.  United  States,  28  Sup.  Ct  129, 
207  U.  S.  372,  52  L.  Ed.  252. 

A  person  is  not  placed  twice  in  '^Jeopar- 
dy"  within  the  meaning  of  Act  July  1,  1902, 
c.  1369,  32  Stat  691,  for  the  government  of 
the  Philippine  Islands,  by  a  conviction  of 
homicide  in  the  Supreme  Court  of  those  is- 
lands, on  an  appeal  taken  by  the  accused 
from  a  judgment  of  the  trial  court,  which, 
after  acquitting  of  murder,  convicted  the  ac- 
cused of  assault,  wMch  is  included  in  the 
crime  of 'nrard^  <Siarged  in  the  complaint 
Trono  v.  United  States,  26  Sup.  Ct  121,  124, 
199  U.  S.  621,  50  L.  Ed.  292,  4  Ann.  Cas.  778. 

The  rule  has  frequently  been  enunciated 
that  the  test  of  once  in  "Jeopardy"  is  wheth- 
er if  what  is  set  out  In  the  second  indict- 
ment, had  been  proved  under  the  first,  there 
could  have  been  a  conviction,  or  whether 
the  first  indictment  was  such  that  the  ac- 
cused might  legally  be  convicted  under  it 
by  proof  of  the  same  facts  as  those  by  which 
the  second  is  to  be  sustained.  While  this 
rule  may  determine  a  great  number  of  cases, 
it  seems  not  always  applicable,  as,  for  in- 
stance, in  larceny  and  embezzlement  tsaaes, 
where  different  articles  or  sums  of  money 
have  been  taken,  and  evidence  of  the  other 
offenses  is  introduced  for  some  particular 
purpose.  In  such  cases,  the  test  of  identity 
of  transactions  is  the  controlling  considera- 
tion. Where  a  county  treasurer  was  charged 
with  several  misappropriations  in  dtfferent 
years,  the  conviction  or 'acquittal  of  one  act 
of  embezzlement  is  not  a  bar  to  a  prosecution 
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t6T  another*     8torio  v.  Territory,  94  Pac. 
1099,  1101,  12  Aria.  2a 

An  acquittal  upon  the  charge  of  haying 
received  the  compensation  forbidden  by  Rey. 
St  U.  S.  {  1782,  from  a  specified  person, 
described  in  the  indictment  as  an  officer  and 
employ^  of  a  corporation,  will  not  sustain 
a  plea  in  bar  •  of  a  prosecution  upon  the 
charge  of  having  received  such  compensa- 
tion from  the  corporation,  where  the  accused 
declined  to  plead  further  after  his  demurrer 
to  the  answer,  alleging  that  the  two  offenses 
are  not,  in  legal  effect,  identical,  was  over- 
ruled. Burton  v.  United  States,  26  Sup.  €t. 
688,  698,  202  U.  S.  344,  60  L.  Sd.  1057,  6  Ann. 
Oas.  862. 

Where  one  is  put  on  trial  on  a  valid 
criminal  charge  in  a  court  having  jurisdic- 
tion, a  dismissal  of  the  cause  over  his  ob- 
jection is  equivalent  to  acquittal  within 
Const  art  1,  |  14,  relating  to  'former  jeop- 
ardy." Where  the  facts  necessary  to  convic- 
tion on  a  second  prosecution  would  not  nec- 
essarily have  convicted  on  the  first  prose- 
cution, the  first  prosecution  is  dismissed,  aft- 
er jeopardy  has  attached,  and  will  not  har 
the  second  prosecution.  A  plea  of  one  charg- 
ed with  selling  intoxicating  liquors  to  a  per- 
son intoxicated  in  violation  of  Acts  1906,  p. 
720,  c  169, '  (  673,  making  it  an  offense  to 
sell,  barter,  or  give  away  Intoxicating  liquor 
to  a  person  intoxicated,  whldli  alleges  that 
before  the  commencement  of  the  prosecution 
he  had  been  plaoed  on  trial  on  the  charge 
of  giying  away  intoxicating  liquors  to  the 
same  person  when  Intoxicated,  and  that  over 
hia  objections  the  case,  on  motion  of  the 
pfosecuting  attorney,  waa  dismissed,  does 
not  set  forth  a  ^former  jeopardy,'*  though 
the  plea  alleges  that  the  former  ebarge  was 
for  the  same  offense  as  that  charged  as  a 
sale.  State  v.  Reed,  81  N.  E.  671,  672,  168 
Ind.  688  (citing  Hensley  v.  State,  8  N.  S. 
692,  107  Ind.  687,  689,  590 ;  Boswell  v.  State, 
11  N.  E.  788,  HI  Ind.  47,  49;  Gillespie  v. 
State,  80  N.  E.  829,  168  Ind.  298;  State  v. 
Elder,  65  Ind.  282,  285,  286,  32  Am.  Rep.  69: 
Smith  V.  State,  85  Ind.  553,  557;  Davidson 
v.  State,  99  Ind.  366,  368). 

A  person  who  has  been  put  in  jeopardy 
for  an  offense  which  includes  odiers  has  been 
in  jeopardy  as  to  each  of  the  included  offens- 
es; and  this  may  be  so  where  he  has  been 
put  in  jeopardy  for  the  lowest  of  the  offens- 
.es,  and  sucih  "jeopardy'*  will  bar  a  prosecu- 
tion  for  the  others.  Oommon wealth  v. 
Browning,  14S  S.  W.  407,  408,  146  Ky.  770. 

For  "jeopardy"  to  attach  according  to 
4  BL  336,  the  prosecution  must  be  for  the 
same  identical  offense,  and  using  the  words 
of  Chief  Justice  Shaw,  it  must  appear  that 
the  offense  charged  was  the  same  in  law  and 
An  fact  Thomas  v.  United  States,  156  Fed. 
897,  912,  913,  84  O.  a  A.  477,  17  X^.  B.  A.  (N. 
&).720l 


BrlaftlaK  imdletmrnt  or  Inf  onBstlm 

The  filing  of  an  information  for  man- 
slaughter does  not  preHude  a  subsequent  in- 
dictment for  mordar.  Until  "jeopaidy**  has 
begun,  the  prosecution  is  at  liberty  to  nolle 
prosequi  and  begin  over  again,  and  the  pend- 
ency of  an  indictment  or  information  does 
not  constitute  "jeopardy."  State  v.  Ruffin, 
41  South.  647,  648,  117  La.  357  (citing  State 
V.  Homsby  [La.]  8  Rob.  589,  41  Am.  Dec 
314). 

IMsacraemeat  aacL  HimAmMgrn  of  iii«7 

A  disagreement  of  the  jury  coupled  with 
a  failure  to  find  a  verdict  and  their  discharge, 
do  not  bring  defendant  within  the  constitu- 
tional provisions  that  no  person  shall  be 
twice  put  in  "jeopardy'*  for  the  same  offense. 
State  V.  Keerl,  86  Pac.  862,  863,  866^  33  Mont 
601. 

In  a  proaecution  for  a  felony,  the  ac- 
cused has  the  tight  to  be  preaent  at  every 
stage  of  the  trial;  and  where  the  court,  in 
auich  a  case;  without  the  cmmeat  of  the  ac- 
cused and  during  his  enfoBced  abeenoe,  he 
being  confined  in  jail,  ordered  a  xoiatrial 
because  of  the  inability  of  the  jury  to  ac;ree, 
on  a  subsequent  tztel  of  the  aame  case  it  was 
error,  requiring  a  reversal,  to  strike  a  i^ea 
setting  up  such  unauthorized  mistrial  and 
the  "former  jeopardy"  of  the  accused.  Bag- 
well V.  State,  58  S.  B.  650,  652,  129  Ga.  170 
(overruling  Lester  v.  State,  33  Ga.  32fi). 

Where  a  jury  in  a  criminal  case  is  dis- 
charged because  of  bias  or  prejudice  of  the 
jurymen,  whldi  was  not  discovered  on  the 
voir  dire  examination  or  because  of  influence 
subsequently  brought  to  bear  on  them,  the 
accused  may  be  retried  and  is  not  thereby 
twice  put  in  "jeopardy.'*  State  v.  Hansford, 
92  Pac,  551,  553,  76  Kan.  678,  14  L.  R.  A. 
(N.  S.)  548  (citing  Simmons  v.  United  ^tes, 
12  Sup.  Ct  171,  142  U.  S.  148,  35  L.  Ed.  968). 


IHsmissal  of  proseentloM 

Where  a  jury  was  impaneled  and  sworn 
to  try  accused,  and  the  cause  was  dismiaBed 
after  the  evidence  was  all  introduced,  he  was 
thereby  plaeed  in  "jeopardy,''  and  cannot  be 
tried  again  for  the  crime  charged  in  the  in* 
formation,  or  any  other  offense  included 
therein.  State  v.  Hows,  87  Pac.  163,  164, 
31  Utah,  168. 

One  is  acquitted  if,  after  he  has  beoi 
arraigned  and  the  trial  has  been  begun  upon 
a  valid  indictment  he  is  discharged  by  a 
competent  court  before  verdict.  He  has 
then  been^"in  jeopardy."  State  v.  Keerl,  85 
Pac.  862,  864,  33  Mont  501. 

Where  one  is  put  ^st  .trial  on  a  valid 
criminal  charge  in  a  court  having  jurisdlc^ 
tion,  a  dismissal  of  the  cause  over  his  ob- 
jection is  equivalent  to  acquittal  within 
Ck)nst  art  1,  |  14,  relating  to  "former  jeop- 
ardy.** Where  the  facts  necessary  to  convic- 
tion on  a  second  proaecution  would  not 
neoessarlly  have  convicted  on  the  first  proae- 
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cnttoo,  tbe  flrst  prosecntioii.  If  dismissed  aft- 
er jeopardy  has  attached,  will  not  l)ar  the 
second  prosecution.  A  plea  of  one  charged 
with  selling  intoxicating  liquors  to  a  person 
intoxicated  in  violation  of  Acts  1905,'  p.  720, 
c.  169,  I  578,  making  it  an  offense  to  sell, 
barter,  or  give  away  Intoxicating  liquor  to  a 
person  intoxicated,  which  alleges  that  before 
the  commencement  of  the  prosecution  he  had 
been  placed  on  trial  on  the  <Aarge  of  giving 
away  intoxicating  liquors  to  the  same  person 
when  intoxicated,  and  that  over  his  objec- 
tions the  case  on  motion  of  the  prosecuting 
attorney  was  dismissed,  does  not-  set  forth 
a  "former  jeopardy,"  though  the  plea  alleges 
that  the  former  charge  was  for  the  same 
offense  as  that  charged  as  a  sale.  State  v. 
Reed,  81  N.  E.  571,  672,  168  Ind.  688  (citing 
Hensley  v.  State,  8  N.  B.  692,  107  Ind.  587, 
589,  590 ;  Boswell  v.  State,  U  N.  E.  788,  111 
Ind.  47,  49 ;  Gillespie  v.  State,  80  N.  E.  829, 
168  Ind.  298;  State  v.  Elder,  65  Ind.  282, 
285,  286,  32  Am.  Rep.  69;  Smith  v.  State, 
85  ind.  553,  557 ;  Davidson  v.  State,  99  Ind. 
366,  368;  Durham  v.  People,  4  Scam.  [5  lU.] 
172,  39  Am.  Dec.  407). 

Impanaitimg  mnA  awoarliis  Jvyy 

A  person  Is  in  legal  jeopardy  when  he  is 
put  on  trial  before  a  competent  court  on  a 
sufficient  IndlctmCTt  and  the  jury  has  been 
charged  with  his  deliverance,  and  the  jury 
is  so  charged  when  they  have  been  impaneled 
and  sworn.  Allen  v.  State,  41  South.  593, 
52  Fla.  1,  120  Am.  St  Rep.  188t  10  Ann.  €as. 
1085  (citing  1  Bish.  New  Cr.  Law,  if  1013, 
1014,  et  seq. ;  Rpbinson  v.  (Commonwealth, 
11  S.  W.  210,  88  Ky.  886;  People  v.  Oage, 
48  Ca).  323,  17  An.  Rep.  4dO;  Bx  partd  Cle- 
ments, 50  Ala;  459;  Bell  v.  State,  44  Ala.  398; 
Bx  parte  Maxwell,  11  Nev.  428;  Oommoa- 
wealth  V.  Fitaspatrlck,  W  AtL  466,  121  Pa. 
109,  1  L.  R.  A.  461,  e  Am.  St.  Rep.  767; 
WelmEorpflin  v.  State"  [Ind.]  7  Blackf.  186; 
MUler  V.  State,  8  Ind.  326;^  McGorkle  v. 
State,  14  Ind.  39;  State  v.  CaUencUne:  8 
Iowa,  288);  State  v.  Webster,  105  S.  W. 
705,  708,  206  Mo.  558  (quoting  and  adopting 
Cooley,  Const.  Lim.  [7<h  EJd.]  p.  267). 

An  accused  is  in  "Jeopardy"  when  he  la 
put  upon  his  trial  upon  a  valid  information 
before  a  jury  duly  Impaneled  and  charged 
with  his  deliverance.  Schultz  v.  State,  116 
K.  W.  259,  571, 135  Wis.  644. 

-  After  a  person  has  opce  been  put  on  his 
trial  before  a  court  of  competent  jurisdiction 
upon  an  indictment  which  is  sufficient  to  sus- 
tain a  conviction  and  the  jury  has  been 
charged  with  his  deliverance,  he  Is  in  "jeop- 
ardy." State  V.  Brown,  34  South.  698,  699, 
110  La.  591. 

The  general  rule  is  that  the  prisoner  has 
been  put  in  * 'jeopardy"  when  he  has  beep 
put  upon  trial  before  a  court  of  competent 
jurisdiction,  upon  an  indictment  or  informa- 
tion sufficient  to  sustain  a  conviction,  and 
the  jury  has  been  impaneled  and  sworn  to 


try  tbe  case,  and  the  jury  Is  discharged  with- 
out sufficient  cause,  and  without  the  defend- 
ant's consent;  and  such  discharge  of  the 
juiy,  although  improper,  results  in  an  acquit- 
tal of  the  defendant  Schrieber  v.  Clapp,  74 
Pac.  316,  317, 13  Okl.  215. 

Where,  after  a  jury  is  sworn  and  testi- 
mony Is  introduced,  the  court  learns  and  de- 
termines f R>m  an  inquiry  judicially  conduct- 
ed thai  a  juror  is  prejudiced  and  unfit  to  sit 
in  the  case,  and  that  the  disqualification  is 
such  as  Would  vitiate  a  verdict,  the  jury  may 
be  discharged  and  anotlier  jury  impaneled  to 
try  the  case^  and  the  accused  will  not  <be 
deemed  to  have  been  thereby  twice  put  in 
"jeopardy**  for  the  same  offense.  State  v. 
Hansford,  92  Pac.  551,  553,  76  Kan.  678,  14 
L.  R.  A.  (N.  S.)  648. 

"The  courts  of  Pennsylvania  and  North 
Carolina  dllffer  from  those  of  New  Tork  as 
to  the  meaning  of  the  maxim  and  constitu- 
tional provision  that  a  man  shall  not  be  pat 
twice  in  'jeopardy'  for  the  same  offense.  The 
latter  courts  understand  it  to  mean  that  he 
shall  not  be  twice  'tried,'  and  they  view  the 
*test  by  which  to  decide  whether  a  person 
has  been  once  tried'  to  be  a  plea  of  autrefois 
acquit,  or  autrefois  convict  The  former 
courts  eemsldeFBd  tiie  Maaard,  danjger,  or  peril 
in  which  a  man  shall  not  be  twice  placed,  as 
having  been  once  incurred  by  giving  him  in 
charge,  on  a  legal  indictment, '  to  a  regular 
jury  which  has  been  unnecessarily  discharged 
without  rendering  a  verdict  -  And  this  is  the 
intei^ffetation  which  we  give  to  tiiat  clause 
of  our  ConatitutiDn  wbich  privileged  an  ac- 
cused person  from  being 'twice  put  In  jeop- 
ardy for  the  same  c^enae.' "  The  jeopardy 
contemplated,  as  our  decisions  affirm,  attach- 
es from  the  very  moment  the  trial  lis  begun, 
and  the  trial  is  deemed  to'  have  Commenced 
at  the  time  the  jury  Is  Impaneled.  Olllesple 
V.  State,  80  N.  E.  829,  883,  886,  168  Ind.  298 
(quoting  Welnaorpflin  v.  State  [Ind.]  7 
Blackf.  186). 

"When  a  person  has  been  placed  on  trial 
on  a  valid  indictment  or  information  before 
a  court  of  competent  jurisdiction,  has  been 
arraigned,  and  has  pleaded,  and  a  jury  has 
been  Impaneled  and  sworn,  he'  is  in  ^jeop- 
ardy'; but,  until  these  things  have  been  done, 
jeopardy  does  not  attach."  Defendant  was 
not  put.  in  jeopardy  where  the  information 
against  him  for  homicide  was  dismissed  on 
motion  of  the  prosecuting  attorney  before 
he  was  brought  to  trial  under  it  State  v. 
Taylor,  71   S.  W.  1006,  1006,  171  .Mo.   465. 

One  Is  in  legal  jeopardy  when  he  is  put 
on  trial  before  a  court  of  competent  jurisdic- 
tion on  an  indictment  sufficient  to  sustain  a 
conviction,  and  a  jury  has  been  impaneled 
and  sworn,  unless  the  jury  is  discharged  with 
the  consent  of  accused,  or  when,  after  verdict 
of  guilty,  the  same  has  been  set  aside  on  ac- 
cused's motion  for  a  new  trial  or  the  judg- 
ment arrested.  State  v.  Keating,  122  S.  W. 
699,  701,  223  Mo.  8a 


JEO^ARDf 


1230 


JEWEL—JEWELRT 


'  '  VHx^n  a  jiiry  is  fall,  sworn;  aAd  all  the 
preBminary  things  of  record  are  ready  for 
trial,  jeopardy  attaches,  provided  the  court 
is  so  clothed  with  authority,  and  the  prior 
proceedings  are  such,  that  judgment  on  a 
verdict  duly  returned  would  be  valid.  Hence 
where  a  jury  was  impanded  and  sworn,  and 
the  state  had  commenced  the  examination  of 
prosecutrix  when  accused  moved  to  .dismiss 
because  he  had  not  been  arraigned  uid  had 
not  pleaded  to  the  information,  and  the  mo- 
tion was  denied,  whereupon  accused  was  ar- 
raigned and  entered  a  plea  of  not  guilty,  and 
the  jury  was  then  dischaif^ed  over  accused's 
objection,  and  a  new  jury  was  Impaneled  and 
sworn,  and  he  was  convicted  notwithstanding 
the  plea  of  former  jeopardy,  "jeopardy"  had 
attached,  and  accused  was  entitled  to  a  dis- 
missal. State  V.  KlDghoni,  105  Pac.  284,  235, 
56  Wash.  131,  27  L.  R.  A.  (N.  S.)  13a 

Under  Const,  i  13,  providing  that  no  per- 
son shall  be  twice  put  in  jeopardy  for  the 
same  offense,  an  actual  acquittal,  though  on 
improper  grounds  raised  by  defense,  is  a 
•*f ormer  jeopardy**  and  a  bar  to  further  pros- 
ecution. Commonwealth  v.  Ball,  104  S.  W. 
325,  126  Ky.  542. 

*  IsTftlid  UftdietsMAi  or  ImioirmmUoa, 

The  dismissal  of  an  indictment  by  the 
court,  before  submission  of  the  case  to  the 
jury,  but  after  they  were  sworn,  on  the 
ground  that  It  did  not  diarge  a  crime,  will 
not  support  a  plea  of  former  **jeopardy"  to 
a  second  indictment  tor  the  same  offense  at- 
tempted to  be  charged  in  the  first;  the  court 
In, the  first  proceeding  never  having  had  ju- 
ilsdlction  of  the  offense.  United  States  t. 
Rogoff,  168  Fed.  811,  812. 


A  trial  a&4  verdict  of  guilt;  on  an  insuf- 
ficient Information  did  not  constitute  "jeop- 
ardy." SUte  ▼.  Riley,  78  Pac.  1001,  1002,  86 
Wash.  441. 

One  is  in  legal  ^jeopardy**  when  he  is 
put  on  trial  before  a  court  of  competent  ju- 
risdiction on  an  indictment  sufficient  to  sus- 
tain a  conviction,  and  a  jury  has  he&n  im- 
paneled and  sworn,  unless  the  jury  is  dis- 
charged with  the  consent  of  accused,  or  when, 
after  verdict  of  guilty,  the  same  has  been 
set  aside  on  accused's  motion  for  a  new  trial 
or  the  judgment  arrested.  Where  accused 
was  convicted  on  a  second  count  of  the  infor- 
mation, and  the  court,  on  appeal,  determined 
that  the  information  was  insufiicient  as  to 
both: counts,  accused  had  not  been  put  in 
jeopardy  by  reason  of  the  conviction  on  the 
second  count  and  the  acquittal  by  inference 
on  the  first  count  State  v.  Keating,  122  S. 
W.  699,  701,  223  Mo.  86. 

JERSEY 

"Jersey**  Is  a  name  commonly  given  to 
a  wagon  (as  in  this  case  a  grocery  wagon) 


having  a  covered  top.    Lexington  Bt  Ry.  t. 
Strader  (Ky.)  89  S.  W.  158. 

JETTY 

A  "jetty**  is  in  the  nature  of  a  dam,  usu- 
ally built  in  the  manner  that  a  dam  is  con- 
structed, and  intended  to  deflect  the  current 
80  as  to  deepen  the  channel  or  to  form  an 
eddy  below  the  obstruction  in  which  sedi- 
ment may  be  deposited,  thereby  extending 
and  protecting  the  bank.  Morton  v.  Ore- 
gon Shoit  Line  Ry.  Co.,  87  Paa  151,  153,  48 
Or.  44i,  7  Lb  R.  A.  (N.  S.)  844^  120  Am.  St 
R^i.  827. 

JEWELHEWELRY 

Articles  of  "jewelry**  have  been  generally 
defined  by  the  courts  to  be  such  articles  as 
are  made  of  precious  metal,  silver,  gold,  dia- 
monds, sapphires,  rubies,  pearls,  etc,  Wil- 
liam Fine  &  Bro.  v.  Southern  Exp.  Co.,  73 
S.  B.  35,  38,  10  Ga.  App.  161  (citing  4  Words 
and  Phrases,  p.  3811). 

The  word  "jewelry,"  as  used  by  a  reve- 
nue agent  in  the  statement  filed  by  him  of 
property  belonging  to  a  person  omitted  from 
taxation.  Includes  the  rincs,  pins,  and  other 
ornaments  worn  by  the  taxpayer,  his  wife, 
and  other  members  of  his  family  dependent 
upon  him  and  for  whose  taxes  he  is  lesponsl- 
ble.  Commonwealth  v.  Glover,  116  S.  W.  760t 
774,  182  Ky.  588. 

As  Iwiggage 

See  Baggage;  Personal  Baggage. 

Bmekles 

•  Slides  or  buckles  made  of  steel  or  base 
metal  some  ornamented  with  rhinestones  and 
some  colored  in  imitation  of  precious  metal 
and  Qsed  In  ornamenting  slippers,  are  not  do- 
tlable  aa  articles  commonly  known  as  "jew- 
elry.** B.  H.  Bailey  &  Co.  v.  United  States, 
135  Fed.  917,  91S. 

As  eluittel 

See  Chattel. 

Metal  purses  and  luiiidlMis* 

Chatelaine  purses  of  metal,  gilded  or 
plated  in  imitation  of  gold  and  silver,  and  set 
with  imitation  precious  stones,  which  range 
in  value  from  34  marks  per  gross  to  30  marks 
per  dozen,  are  not  within  the  provision  in 
paragraph  434,  Schedule  N,  S  1,  TarifT  Act 
July  24,  1807,  c.  11,  30  Stat  192,  for  "ar- 
ticles commonly  known  as  jewelry.**  A.  Stein- 
hardt  &  Co.  v.  United  States,  148  Fed.  512. 

Women*s  silver  hand  bags  or  purses, 
used  for  holding  money,  articles  of  wearing 
apparel,  etc.,  are  not  within  the  provision 
in  Tariff  Act  July  24,  1807,  a  11,  |  1,  Sched- 
ule N,  par.  434,  80  Stat.  102,  for  articles 
commonly  known  as  "jewelry,"  but  are  dutia- 
ble as  articles  of  sliver,  under  paragraph  198 
of  said  act,  c.  11,  {  1,  Schedule  C,  30  Stat 
167.  Tiffany  v.  United  States,  131  Fed.  398, 
809. 
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MilUnerj 

Tariff  Act  July  24,  .1897,  c.  11, 1 1,  Sched- 
ule N,  par.  434,  30  sitat  192^  provi<llng  a 
duty  of  60  per.  cent  ad  valorem  on  articles 
commonly  Imown  as  ''jewelry'*  and  parte 
thereof,  <^e8  not  tpdude  so-called  **millinery 
ornaments"  used  in  trimming  hats,  which  are 
flimsy  articles  intended  for  ephemaral  use, 
are  not  made  by  jewelers,  and  contain  no 
gems  or  precious  metals,  but  are  made  of 
base  metal  either  wholly  or  in  combination 
with  imitation  jet  or.  imitation  precious 
stones.  United  States  v.  S.  Schi'ff  &  Co.,  139 
Fed.  549,  550,  71  G  C.  A.  533. 

Miniature  frames 

Miniature  frames  composed  of  precious 
metals  set  with  diamonds  and  ];>earls,  which 
are  not  used  as  articles  of  personal  adorn- 
ment but  for  utility,  are  not  dutiable  as  ar- 
ticles commonly  known  as  "jewelry."  Unit- 
ed States  r.  M.  Knoedler  &  Ck).,  154  Fed.  928. 


Pearls  whidii,  though  they  had  been  ten- 
tatively worn  as  a  necklace  abroad,  were  im- 
ported loose  and  were  increased  by  the  addi- 
tion of  others  after  importatiim  fbr  comple- 
tion into  a  necklace,  are  not  dutiable  as 
"jewelry,"  under  Tariff  Act  July  24,  1897,  c 
U,  §  1,  Schedule  N,  par.  434,  30  Stat  192,  but 
as  "pearls  in  their  natural  state,"  by  simili- 
tude, under  paragraph  436,  30  Stat.  192.  Ci- 
troen V.  United  States,  166  Fed.  ^3,  694,  92 
C.  C.  A.  365.  ^  . 

Drilled  pearls,  which  had  been  assembled 
and  matched  abroad  and  were  ordered  to  be 
made  into  a  necklace  in  New  York,  but  had 
never  been  strung  as  a  necklace,  except  tem- 
porarily, for  purposes  of  display,  are  not 
«*je\^elry"  under  Tariff  Act  July  24,  1897,  c. 
11,  I  1,  Schedule  N,  par.  434,  30  Stat.  192, 
but  are  dutiable  either  directly  or  by  simili- 
tude as  "pearls  in  their  natural  state,"  under 
paragraph  436,  30  Stat  192.  United  States 
V.  Tiffany  &  Co.,  172  Fed.  300. 

Imitation  whole  or  half  pearls,  mounted 
on  wire  for  purposes  of  manufacture,  are 
not  dutiable  under  Tariff  Act  July  24^  1897, 
a  11,  §  1,  Schedule  N,  par.  435,  30  Stat  192, 
as  parts  of  "jewelry,"  but  under  paragraph 
435  as  imitations  of  precious  stones.  Unit- 
ed States  V.  Welnbeng,  139  Fed.  1006. 

Watok  and  ohaiA  or  fob 

A  watch  and  fob  is  within  the  phrase 
"jewels  and  ornaments"  in  a  statute  provid- 
ing that  whenever  the  proprietor  of  a  hotel 
shall  provide  a  safe  for  the  keeping  of  any 
jewels  and  ornaments  belonging  to  a  guest, 
and  the  guest  does  not  deposit  them  there, 
the  proprietor  shall  not  be  liable  for  their 
loss.  Rains  v.  Maxwell  House  Co.,  79  S.  W. 
114,  117,  112  Tenn.  219,  64  K  R.  A.  470,  2 
Ann.  Cas.  488. 

If  a  watch  or  watch  movement  Is  not 
included  in  the  general  term  "jewelry,"  it 


is  so  closely  associated  tU^rewfth  that  tM 
public  in  general  regard  the  dealing  therein 
as  a  part  of  the  jewelry  business,  and  they 
are  generally  handled  by  jewelers,  and  in 
fact  are  branch  of  the  jewelry  trade,  so 
that  the  Elgin  Jewelry  Company  might  easily 
be  mistaken  by  the  public  for  the  Elgin  Na- 
tional Watch  Company,  the  maker  of  what 
are  generally  known  as  the  Elgin  watches. 
Elgin  Nat  Watch  Co.  v.  Loveland,  182  Fed* 
41,  51. 

A  watch  or  chain,  being  each  an  article 
of  use,  and  not  worn  for  ornament,  is  not  a 
"jewel"  or  "ornament,"  within  the  statute  re- 
lieving an  innkeeper  from  liability  for  loss 
of  money,  jewels,  or  ornaments,  where  he 
provides  a  safe,  posts  notice  thereof,  and  the 
guest  neglects  to  deposit  the.  same  in  the 
safe.  Jones  v.  Hotel  Latham  Co.,  115  N.  Y. 
Supp.  1084,  1085,  62  Misc.  Rep.  620. 

As  wearlAff  apparel 

See  Wearing  AppareL 

JNO 

The  sufficiency  of  an  information  was  not 
affected  by  the  abbreviating  of  the  accused's 
name,  "John,"  by  use  of  the  letters  "Jno." 
State  T.  Granger,  102  S.  W.  498,  499,  203  Mo. 
686. 


JOB 


See  Employ^  on  the   Job;  Good  and 
Workmanlike  Job ;    On  the  Jobr    ^  : 

JOBBER 

See  Landjobber;  Sharejobber ;  Stodcjob* 
ber. 

New  Tork  City  Sanitary  Code,  §  68,  pro- 
viding that  no  person  shall  hate  or  offer  for 
sale  adulterated  food  within  the  city,  is  ap- 
plicable to  a  "Jobber,'*  a  middleman  In  the 
sale  thereof;  criminal  intent  not  being  an 
element  of  the  offense.  People  v.  Greenberg, 
119  N.  T.  Supp.  325,  326,  134  App.  Div.  599. 

JOCK  STRAPS 

"Jock  straps"  are  similar  to  the  common 
swimming  trunks  made  of  cotton  cloth  and 
which  are  extensively  in  use  for  the  purpose 
of  a  suspensory  bandage,  and  are  designed 
to  hold  the  male  private  organs  in  position  of 
greatest  safety  for  athletes,  etc.,  and,  though 
a  "jocfe  strap"  may  be  loosely  called  a  sus- 
pensory, there  is  an  important  distinction 
between  them,  and  a  "jock  strap"  must  be 
so  made  and  the  material  must  be  of  such 
a  sort  that,  when  the  parts  are  placed  in 
the  position  shown  by  experience  to  be  the 
best  adapted  for  safety,  they  will  be  main- 
tained in  this  position  in  spite  of  any  move- 
ments of  the  body.  Sharp  &  Smith  v.  Phy- 
sicians* &  Surgeons'  Appliance  Co.,  174  Fed. 
424. 


JOQGISQ  Ai:x)Na 
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JOGGING  ALONG 

The  phrase  "Jogging  along,"  as  used  hy 
a  witness  testifying  that  decedent  was  go- 
ing very  slowly.  Just  ''Jogging  along,**  held  to 
mean  a  slow  trot.  Queen  Anne*s  R.  Co.  v. 
Reed,  59  Atl.  860,  864,  5  Pennewill,  226,  119 
Am.  St  Rep.  ZOh 

JOHN  DOE 


«f 


In  an  indictment  charging  "John  Doe, 
a  Chinese  person,  whose  true  name  is  to  the 
grand  Jurors  unknown,  the  name  ''John  Doe** 
is  used  only  as  a  fictitious  designation  he- 
cause  the  grand  Jurors  were  unable  to  Iden- 
tity the  person  whom  they  were  indicting. 
With  no  other  description  it  was  not  possible 
to  say  what  particular  Chinese  person  the 
grand  Jury  intended  to  indict,  and  for  that 
reason  the  Indictment  was  insufficient.  Unit- 
ed States  V.  Doe,  127  Fed.  982,  983. 

JOIN 

The  word  "Join,**  as  used  In  the  rule  that 
all  the  defendants  must  Join  in  an  application 
to  remove  a  cause  to  a  federal  court,  merely 
means  that,  where  there  are  several  defend- 
ants, all  of  them  must  concur  in  applying  to 
remove  the  cause,  and  does  not  authorize  a 
removal  by  Joint  defendants  who  do  Join  in 
case  one  or  more  of  them  is  not  entitled  to 
remove.  Texas  &  P.  Ry.  Co.  y.  Hubec,  93  S. 
W.  832,  834,  100  Tex.  L 

JOINBER 

See  Misjoinder. 

JOINT 

See  Low  Joint. 

The  word  "Joint"  Is  defined  In  general 
to  mean  "produced  by  or  involving  the  com- 
bined action  of  two  or  more;  united  in  or 
having  a  common  relation,  action,  or  interest; 
participated  in  or  used  by  two  or  more;  held 
or  shared  in  common.**  But,  as  a  legal  term, 
the  word  is  generally  used  to  mean  Joined 
together  in  unity  of  interest  or  liability. 
BjM  v.  Wadley  Southern  Ry.  Co.,  57  S.  B. 
795,  799,  128  Ga.  705  (citing  foUowlng  dic- 
tionaries: Standard,  Webster,  Century,  and 
Worcester), 

Under  a  deed  to  a  man  and  his  wife, 
"for  their  Joint  lives  and  the  life  of  the  suiv 
vlvor  of  them,*'  and  "to  their  Joint  heirs,** 
the  first  takers  take  a  Joint  estate  In  fee 
simple,  to  the  exclusion  of  their  heirs.  It 
was  contended  that  the  use  of  the  word 
"Joint**  before  "heirs**  was  word  of  explana- 
tion Indicating  that  the  grantor  meant  to 
use  the  word  in  a  qualified  sense  as  a  mere 
descriptio  personarum,  and  that  as  thus  used 
it  explained  who  was  to  take  after  the  termi- 
nation of  the  life  estate  and  prevented  the 
operation  of  the  rule  in  Shelley's  case.  Wal- 
ler v.  Pollltt,  64  AU,  1040,  1041,  104  Md.  172. 


JOINT  ADVENTUmX 

A  "Joint  adventure**  may  exist  where  per- 
sons embark  In  an  undertaking  without  en- 
tering on  the  prosecution  of  the  businesa  as 
partners  strlotly,  but  engage  in  a  common 
eoterptise  for  their  mntiMl  benefit  «nd  have 
the  right  to  demand  and  expect  from  their 
asMdates  good  faith  In  all  that  relates  to 
their  conunon  Interests.  Jackson  t.  Hooper, 
74  AtL  130^  136,  76  N.  J.  Bq.  185. 

A  "Joint  venture"  is  a  limited  partner- 
ship not  limited  ta  a  statutory  sense  as  to 
liability,  but  as  to  scope. and  duration,  and 
under  the  New  York  law  Joint  adventures 
and  partnerships  are  g;overned  by  the  same 
rules.  Jonea  v.  Walker,  101  N.  Y.  Supp. 
22,  23,  61  Misc.  Rep.  624  (quoting  and  adopt- 
ing definition  in  Rosa  v.  WiUett,  27  N.  Y. 
Supp.  785,  76  Hun,  211). 

Where  plaintiff  and  defendant*s  testator 
engaged  in  buying,  training,  and  selling  hors- 
es on  the  understanding  that  testator  should 
advance  the  money  and  that  the  profits 
should  be  shared  equally,  there  was  a  "joint 
adTenture,**  authorising  plaintiff  to  compel 
an  accounting.  Bloe-  ▼.  Peters,  113  N.  Y.^ 
Supp.  40,  41,  128  App.  Div.  776. 

Where  plaintiff  advanced  money  to  an- 
other to  be  used  solely  in  carrying  on  of  a 
specified  business  under  the  latter's  name, 
the  Tenture  to  continue  five  years,  and  plain- 
tiff to  be  paid  one-fourth  of  the  net  profits, 
and  provision  being  made  that,  upon  the 
death  of  the  other,  or  the  expiration  of  the 
stipulated  period,  the  amount  advanced,  or  so 
much  thereof  as  should  remain  in  the  bnsl- 
nass,  must  be  paid  back  to  plaintiff,  with  m 
proportionate  share  of  profits,  plaintiff  and 
the  other  stood  towards  each  other  In  a 
"quasi  partnership^'  or  "Joint  adventured'  re- 
lation. Kirkwood  v.  Smith,  96  N.  Y.  Supp. 
926,  929<  47  Misc.  Rep.  801. 

Defendant,  being  the  owner  of  a  play 
and  a  patented  air  reservoir,  contracted  with 
plaintiff  and  another  to  give  to  each  one-third 
Interest  In  both  the  play  and  the  patent^  and 
that,  on  securing  a  contract  satisfactory  to 
him,  the  three  as  Joint  owners  would  share 
equally  all  receipts,  expenses,  and  profits  in 
connection  with  the  development  of  plays  and 
the  use  of  the  reservoirs.  Held,  that  such 
arrangement  constituted  a  Joint  adventure, 
and  made  the  parties  liable  as  partners  be- 
tween themselves.  Voegtlin  v.  Bowdoln,  104 
N.  Y.  Supp.  394,  395,  54  Misc.  Rep.  254. 

JOimr  AGEHT 

An  Interpreter  who  is  selected  by  per- 
sons speaking  different  languages  as  the  me- 
dium of  their  communication  with  each  other 
is  regarded  as  their  "Joint  agent*'  for  that 
purpose.  Kelly  v.  Nlng  Yung  Bener.  Ass'n, 
84  Pac.  321,  324,  2  Gal.  App.  460. 

JOnCT  AND  MUTUAIi  WlUd 

See  Mutual  Will. 
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JOINT  INTEREST 


jrOIKT  Ain>  BBWlSBJkJL  9BB8PA88E1I8 

Joint  trespassers  distinguished,  see  Joint 
Trespassers. 

JOXEf T  CAir8B  OF  AOTION 

"Joint  causes  of  action"  Include  causes 
of  action  against  Joint  wrongdoers  as  well 
as  causes  of  action  against  joint  parties  to 
a  contract  Williamson  v.  Howell,  17  Ala. 
830,832. 

JOINT     CONTRACT    ANX>    CONTRAC- 
TOR 

•A  contract  for  street  improvement  re- 
cited that  whereas  plaintiff,  as  contractor, 
had  offered  to  do  the  work  for  $1,154,  **the 
undersigned  property  owners"  agreed  one 
with  th^  other,  and  with  each  other,  that 
they  would  forthwith  have  the  street  graded 
and  would  pay  therefor  on  completion  and 
acceptance  of  the  Fork  by  the  city  surveyor 
the  total  sum  of  $1,154,  pro  rata,  as  the  front- 
age of  their  real  property  bore  to  the  whole 
work,  and  that  they  jointly  and  severally 
contracted  and  agreed  with  plaintiff  that 
he,  with  all  convenient  dispatch  and  in  a 
good  workmanlike  manner  and  to  the  satis- 
faction of  the  city  surveyor,  etc.,  should 
grade  the  street  for  the  sum  of  $1,154,  pay- 
ment of  which  was  to  be  made  on  the  ac- 
ceptance of  the  work  by  the  city  surveyor. 
The  specifications  obligated  plaintiff  to  pay 
the  engineer's  fee  In  amounts  proportioned 
to  the  payments  made  by  the  property  own- 
ers, or  their  agents,  in  the  ratio  of  payments 
to  the  contract  price,  plus  such  fee.  Held, 
that  the  signers  of  the  contract,  as  to  the 
contract,  were  jointly  and  severally  liable 
for  the  entire  price  of  the  work,  and  not  each 
separately  liable  for  his  pro  rata  share  ac- 
cording to  his  ownership  of  frontage.  More- 
log  V.  Weber,  84  Pae.  220,  221,  3  Cal.  App.  14. 

"Where  two  or  more  persons  execute  an 
Instrument  at  the  same  time,  upon  the  same 
consideration,  and  for  the  same  purpose,'  they 
are  all,  In  legal  effect,  'joint  contractors  or 
obligors'  so  far  as  their  liability  to  the  oth- 
er contracting  party  Is  concerned,  although 
one  may  be  designated  thereon  as  surety,  and 
sign  it  as  such."  White  v.  Savage,  87  Pac. 
1040,  1042,  48  Or.  604  (quoting  and  adopting 
definition  In  Bowen  v.  Clarke,  37  Pac.  75,  25 
Or.  595). 

JOINT  CONVENTION 

*'  'Joint  convention*  is  a  body  as  different 
and  with  as  distinct  power  and  functions 
from  those  of  the  two  separate  houses  as  a 
partner  Is  from  the  members  composing  It." 
'* Joint  conventions"  are  not  composed  of  the 
Senate  and  the  House  of  Representations, 
but  of  the  members  of  the  General  Assem- 
blage without  regard  to  the  houses  to  which 
they  were  elected.  RichardsMi  v.  Young,  126 
S.  W.  664,  680,  122  Tenn.  471  (quoting  and 
adopting  language  of  Prouty  v.  Stover,  11 
Kan.  256). 
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JOINT  DEBTOR8 

The  term  ''joint  debtor,"  used  in  Glv. 
Code  1902,  §  2841,  providing  that  a  creditor 
may  release  a  separate  joint  debtor  by  an 
instrument  exonerating  him  therefrom,  Is 
broader  and  more  comprehensive  than  that 
of  "surety"  or  "guarantor."  A  statute  was 
enacted  to  prevent  an  injustice  which  had 
followed  a  technical  and  strict  construction 
of  the  mutual  rights  of  the  makers  of  an  ob- 
ligittion.  Where  one  signs  a  note  as  surety 
and  for  a  valuable  consideration,  and  he  iind 
another  guarantee  Its  payment,  ajQ^  judg- 
ment is  obtained  against  the  three,  they  are 
"joint  debtors.*'  Symmes  v.  Cauble,  51  S. 
E.  862,  863,  72  S.  C.  330. 

JOINT  ]>£FfiNl>ANT 

The  right  given  by  Clv.  (>)de  1910,  { 
6971,  to  one  joint  defendant  paying  off  the 
execution  to  control  the  judgment  and  ex- 
ecution against  his  codefendants  to  compel 
contribution,  applies  to  judgments  against 
partners  based  on  service  upon  all.  Higdon 
V.  Williamson,  73  S.  B.  528,  529,  10  6a.  App. 
876. 

•  > 

JOHtr  INBOR8SC8 

Burns*  Ann.  St  1894  §  8136, '  provides 
that  the  survivor  of  persons  holding  personal 
property  In  joint  tenancy  ahftU  haye^the^sajne 
right  only  as  the  survivors  of  tenants  in  com- 
mon unless  otherwise  expressed  in  the  In- 
strument. Held,  that  a  corpoiatioa  maj  be 
one  of  several  joint  Indorsees  or  bearers  of 
a  negotiable  instrument  using  the  term 
"joint"  in  Its  general  sense,  and  not  In  Its 
restricted  sense,  as  when  applied  to  a  tenan- 
cy of  real  property,  and  hence  may  sue  there- 
on as  one  of  several  co-obUgees  joined  as 
plaintiffs.  Thomas  v.  Green  County,  159  Fed. 
339,  343,  89  G.  G.  A.  406. 

JOINT  INTERE8T 

Clv.  Code  CaL  §  683,  defines  a  "joint  in- 
terest" as  one  owned  by  several  persons  In 
equal  shares,  by  a  single  will  or  transfer, 
when  expressly  declared  in  the  will  or  trans- 
fer to  be  a  joint  tenancy.  (Donde  v.  Dreiaam 
Qold  Mining  &  MUL  Co.,  86  Pac.  825,  828,  3 
CaL  App.  583. 

Where  a  husband  and  wife  deposited 
money  in  a  savings  bank  in  their  joint  names 
and  accepted  in  lieu  thereof  a  passbook  and 
writing  reciting  that  the  money  should  be 
paid  on  demand  of  either  producing  the  book, 
the  deposit  was  community  property,  and  not 
owned  by  them  as  joint  tenants,  under  Civ. 
Code,  §  683,  defining  a  "joint  Interest"  as 
one  owned  by  several  persons  in  equal  shares, 
by  a  title  created  by  a  single  will  or  trans- 
fer, when  expressly  declared  to  be  a  joint 
tenancy  or  when  granted  or  devised  to  ex- 
ecutors or  trustees  as  joint  tenants.  Lynam 
V.  Vorwerk,  110  Pac.  355,  356,  13  CaL  App. 
507.  '     '  '  >     . 


JOINT  MAKSR 
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JOCrr  MAKER 

The  rule  that  when  one,  in  order  to  give 
the  maker  o£  a  note  credit  with  the  payee, 
writes  his  name  on  the  back  of  the  note  be- 
fore delivery  and  acceptance  thereof  by  the 
payee  he  is  to  be  considered  a  **joint  mak- 
er*' of  the  note,  and  liable  as  such,  applies, 
although  the  parties  so  signing  told  the  payee 
that  they  would  "indorse*'  the  note.  Lake  v. 
Little  Rock  Trust  Co.,  90  S.  W.  847,  848,  77 
Ark.  53,  3  L.  R.  A.  (N.  S.)  U99,  7  Ann.  Ca& 
394. 

JODTT  OBUGATIOK 

"A  *joint  obligation'  is  one  by  which  sev- 
eral obligors  promise  to  the  obligee  to  per^ 
form  the  obligation."  United  States  v.  Green, 
136  Fed.  618,  647  (citing  Bouv.  Law  Diet). 

"Whenever  an  obligation  is  undertaken 
by  two  or  more,  or  a  right  given  to  two  of 
more,  it  is  the  general  presumption  of  law 
that  it  is  a  'joint  obUgaUon  or  right'" 
Where  a  note,  signed  by  ten  makers,  states 
that  the  liability  of  each  is  limited  to  one- 
tenth  of  the  amount  of  the  note,  an  indorsee 
of  the  note  cannot  maintain  a  Joint  action 
thereon  against  the  makers.  National  Bank 
of  PhoenixviUe  v.  Buckwater,  63  AtL  680(  680, 
214  Pa.  289  (<)uoting  and  adopting  definition 
in  1  Parsons,  Ck)nt  p.  U). 

jonrr  owhers 

As  owner,  see  Owner. 

JOIHT  OWHBR8HIP 

To  constitute  "Joint  ownership*'  the 
shares  must  generally  extend  to  the  whole 
estate  and  be  such  as  that  neither  of  the 
owners  would  have  an  interest  in  the, pro- 
ceeds set  apart  to  the  other  Joint  owner. 
Fullenwider  v.  Johnson,  139  S.  W.  1096,  1097, 
145  Ky.  19. 

JOCVT  RATE 

A  "Joint  rate"  within  the  meaning  of 
Act  Oct  14,  1879  (Acts  1878,  p.  125)  i  5,  as 
amended  by  Acts  1889,  p.  181,  and  Giv.  Ck>de 
1895,  I  2189,  declaring  that  the  railroad 
commissioners  shall  have  power  to  make 
Just  and  reasonable  Joint  rates  for  all  con- 
necting railroads  as  to  traffic  passing  from 
one  road  to  the  other,  is  a  rate  charged  for 
the  transportation  of  goods  or  passengers 
over  connecting  •  lines  of  two  or  more  rail- 
roads and  divided  among  them  for  the  serv- 
ices rendered  by  each  respectively,  and  may 
be  made  by  deducting  some  prescribed  per 
cent  from  each  of  the  local  rates  and  adding 
together  the  two  rates  thus  reduced,  but  such 
method  is  not  exclusive.  Hill  v.  Wadley 
Southern  Ry.  Co.,  57  S.  B.  795,  798,  128  Ga. 
705.       . 

Where  the  railroad  commissioners  de- 
clared that  a  continuous  mileage  rate  should 
apply  to  two  connecting  railroad  companies, 
the  stqqk  and  bonds  of  one  of  which  were 
owned  by  the  other,  though  each  had  Its 


separate  directors  and  wa?  operated  sepa- 
rately, applying  the  rate  previously  fixed  for 
the  owning  company,  such  rate  was  a  ''Joint 
rate"  within  the  meaning  of  the  statute,  and 
the  action  of  the  cpmmissioneGs  was  not  ipso 
facto  illegal  on  the  ground  that  it  was  not 
a  Joint  rate  and  not  authorized  by  the  stat- 
ute, if  the  rate  so  fixed  was  reasonable  and 
Just  Hill  V.  Wadley  Southern  By.  Co.,  57 
S.  E.  795,  799,  128  Ga.  705. 

JOINT  BESOIiXmOH 

An  act  of  Congress  governs  all  persons 
under  the  Jurisdiction  of  the  enacting  pow- 
er; whereas,  a  "Joint  resolution"  is  merely 
a  rule  for  the  guidance  of  the  agents  and 
servants  of  the  government  S.  H.  Hawes  & 
Co.  V.  Wm.  R.  Trigg  Co.,  65  S.  £.  538,  552, 
110  Va.  165. 

JODTT  8E88IOH 

Code  Supp.  1907,  I  1989a29,  requiring 
notice  to  the  landowners  when  and  where 
the  boards  of  supervisors  of  the  several  coun- 
ties will  meet  in  Joint  session  to  consider  a 
petition  for  the  establishment  of  a  drainage 
district  including  lands  in  more  than  one 
county,  and  providing  that  the  boards  shall 
sit  and  act  Jointly  in  all  matters  to  be  dis- 
posed of  by  the  Joint  action  of  the  several 
boards,  the  boards  of  supervisors  of  two 
counties,  in  proceedings  for  the  establish- 
ment of  a  district  including  lands  in  two 
counties,  must  act  Jointly,  and  not  concur- 
rently as  separate  bodies;  the  word  "Joint** 
meaning  united  or  combined,  and  the  law 
contemplating  that  the  boards  must  act  as 
one  body.  Schumaker  v.  Sdlngton,  132  N.  W. 
966,  969,  152  Iowa,  596. 

••The  term  'Joint  session'  •  ♦  •  im- 
plies the  meeting  together,  a  mingling  of  the 
two  houses,  which  when  so  held  and  mingled 
act  as  one  body."*  Richardson  v.  Young,  125 
S.  W.  664,  681,  122  Tenn.  471. 

JOINT-STOCK   COMPA1CIE8   AHB   A8- 
SOCIATIOHS 

A  Jointrstock  association  owes  its  exist- 
ence, not  to  the  state  but  to  the  contract  of 
its  members,  and,  though  it  may  have  some 
of  the  rights  of  a  corporation  and  may  sue 
and  be  sued  in  the  name  of  its  president,  it 
does  not  exist  as  an  entity  distinct  from  its 
members  and  it  exists  wherever  It  does 
business  or  owns  property.  In  re  Wiilmer's 
Estate,  138  N.  7.  Supp.  649,  651«  153  App. 
Div.  804. 

A  "Joint-stock  association"  is  an  asso- 
ciation of  individuals  in  the  nature  of  a  part- 
nership and  possessing  the  element  of  per- 
sonal liability.  Almost  the  full  measure  of 
corporate  attributes  have  been  bestowed  upon 
them  according  to  the  courts  of  New  York 
until  the  difference,  if  there  be  one,  is  ob- 
scure, elusive,  and  difllcult  to  see  and  de- 
scribe. Bishop  V.  Bishop,  71  Atl.  583,  589, 
81  Conn.  509  (People  ex  reL  Luckemeyer  v. 
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Coleman,  30  N.  B.  1150,  133  N.  J.  625;  Peo- 
ple ex  rel.  Piatt  v.  Wemple,  22  N.  E.  1046, 
IIT  N.  Y.  136,  6  L.  R.  A.  303). 

Corporatioas  and  partaerahips  distin^ 

As  pei:ison,  aee  Person. 
.  As  witMn  term  corporation,  see  Corpora- 
tion. 

Where  dlyersity  of  cittzenship  was  the 
basis  of  federal  jurisdiction  in  a  suit  to  re- 
strain defendant  from  prosecntlnt^  an  action 
in  the  state  court,  and  a  bill  alleged  that 
complainant  was  a  ''Joint-stock  company" 
dulj  organised  and  existing  tinder  the  laws 
of  the  state  of  New  York  and  a  citizen  of 
that  state,  and  that  defendant  was  a  citizen 
of  Missouri,  where  the  nxAt  was  brought,  ju- 
risdiction was  not  shown,  since  a  "joint-stodL 
company"  is  not  a  coiporation  but  a  part- 
nership, and  it  could  not  be  presumed  that 
the  members  were  all  nonresidents  of  Mis- 
souri. Rountree  v.  Adams  Express  Co.,  165 
Fed.  152,  154,  91  CI  C.  A.  186. 

An  unincorporated  ji^t-stock  eompajny 
carrying  on  th^  business  of  a  savings  bank  in 
this  district  is  a  copartnership.  Norwood  t. 
Francis,  25  Avp.  IX  C.  463,  466,  4  Aim.  Cas. 
865. 

The  history  of  **jolnt-stock  associations'* 
both  in  England  and  this  country  is  inter- 
esting. When  unincorporated  companies, 
with  a  Joint  stock  dlrided  into  numerous 
transferable  shares,  began  to  assume  Im- 
portance and  to  force  themselves  upon  the 
attention  of  the  legislative  and  judicial  de- 
imrtments  of  the  state,  the  reception*  they  met 
with  was  by  no  means  encouraging.  Owing 
to  the  then  established  rules  relating  to  par- 
ties to  actions  at  law  and  suits  In  equity,  a 
joint-stock  c6mpany  could  not  practically  sue 
its  own  debtors,  nor  could  disputes  between 
its  members  be  readily,  if  at  all,  adjusted. 
At  the  same  time  the  doctrine  that  each 
member  was  answerable  for  the  whole  of  the 
debts  of  the  company  was  studiously  pro- 
mulgated and  rigorously  enforced.  A  joint- 
stock  company  is  like  a  corporation,  but  not 
the  same.  More  or  less  they  crowd  upon 
and  overlap  each  other,  but  without  losing 
their  identity,  and  so,  while  it  cannot  be 
said  that  a  joint-stock  company  is  a  corpora- 
tion, it  can  be  said  that  a  joint-stock  com- 
pany is  a  partnership  with  some  of  the  pow- 
ers of  a  corporation.  A  joint-stock  company 
-derives  its  existence  from  the  contract  of  in- 
dividuals, a  corporaticm  from  the  sovereignty 
of  the  state.  In  re  Jones'  Estate,  66  N.  B. 
570,  571,  172  N.  Y,  675, 60  L.  B.  A.  476  (quot- 
ing and  adopting  defiqitlon  In  Lindley  Law 
of  Companies  [5th  Ed,]  p.  2 ;  People  ex  rel. 
Winchester  v.  Coleman,  31  N.  B.  96,  133  N. 
Y.  279,  16  li.  R,  A.  183;  Van  Aemam  v. 
Bleisteln,  7  N.  B.  588,  102  N.  Y.  360). 

A  "Joint-stock  company"  Is  defined  in 
the  tiext-books  to  be  "an  association  of  In- 
dividuals for  purposes  of  profit,  possessing  a 


common  capital,  which  is  divided  into  shares, 
of  which  each  member  possesses  one  or  more, 
and  which  are  transferable  by  the  owner. 
These  associations,  formed  for  business  pur- 
poses, were  at  common  law,  and  as  a  general 
rule  stUl  are,  considered  merely  as  partner- 
ships, and  their  rights  and  liabilities  are  in 
the  main  governed  by  the  same  rules  and 
principles  which  regulate  commercial  part- 
nerships. While  it  is  true  that  many  com- 
I)anies  called  Joint-stock  companies  have 
many  of  the  essential  characteristics  of  a 
corporation,  yet  there  is  a  distinction  be- 
tween such  companies  and  regularly  organ- 
ized corporations  so  called.  It  is  said:  "In 
respect  to  their  formation  there  is  a  broad 
distinction  between  a  corporation,  technically 
so  called,  which  always  owes  its  existence 
to  the  sovereign  power  of  the  state,  and 
a  joint-stock  company,  which,  being  essen- 
tially a  partnership,  is  brought  into  being  by 
the  contract  of  its  members  inter  sese." 
Counsel  refer  to  cases  in  other  states  and  in 
the  federal  courts  holding  that .  joint-stock 
companies  possess  many  of  the  character- 
istics of  corporations,  but  the  definition  which 
characterizes  them  as  partnerships  has  been 
recognized  as  correct,  If  not  actually  adopted, 
by  the  decisions^  of  the  IlUnols  courts.  iPeo- 
ple  V.  Rose,  76  N.  B.  42,  43,  46,  219  IlL  46. 

"  ' Jolntrstock  associations*  are  not  in  all 
essential  a8i>ects,  except  the  personal  lia- 
bility of  the  stockholders,  like  corpora.tlons. 
They  have  an  artificial  name,  in  which  their 
contracts  are  made  and  their  business  trans- 
acted. They  have  a  seaL  They  have  ofll- 
cers.  The  interests  of  the  partners  are  rep- 
resented by  shares  of  stock*  They  survive 
Uie  death  of  their  shareholders,  and,  quite 
like  GorporationB»  they  have  for  all  practica- 
ble purposes  an  existence  apart  from  the 
shareholders  and  thereby  may  have  perpetual 
succession.  T^e  interests  of  the  stockhold- 
ers in  the  assets  of  the  association  are  anal- 
ogous to  that  of  the  stockholders  in  the  cor- 
poration. The  practicable  difference  is  that 
ordinarily  the  creditor  of  a  corporation  can 
only  have  recourse  to  the  corporate  property 
for  the  satisfaction  of  his  claim,  while  the 
creditor  of  the  *joint-8tock  association,*  aft- 
er first  exhausting  his  remedy  against  the 
association  and  its  assets,  may  recover  any 
deficiency  of  the  shareholders;  but  in  many 
instances  there  Is  a  qualified  statutory  per- 
sonal liability  of  stockholders  of  corpora- 
tions. There  can  be  no  doubt,  however,  that 
it  is  competent  for  the  members  of  a  'Joint- 
stock  association'  to  have  the  contracts  fio 
drawn  as  to  confine  the  liability  to  the  as- 
sets, and  thus  create  the  same  situation  as  to 
their  rights  and  liabilities  as  if  the  'Joint- 
stodc  association'  were  a  corporation  and 
they  were  stockholders."  Hibbs  v.  Brown, 
98  N.  Y.  Supp.  353,  357,  112  App.  Div.  214 
(citing  chapter  235,  p.  412,  Laws  1894;  Code 
av.  Proc.  §§  1919,  1924;  Matter  of  Jones,  65 
N.  E.  570,  172  N.  Y.  57S,  60  L.  R.  A.  478; 
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Westcott  V.  Fargo,  91  N.  T.  642,  19  Am.  Rep. 
300;  People  ex  reL  WlncheBter  v.  Coleman, 
81  N.  B.  96,  133  N.  Y.  279,  la  L.  B.  A.  183). 

In  "Joint-stock  companies"  the  death  of 
a  member,  or  the  withdrawal  or  transfer  of 
his  Interest,  does  not  dissolve  the  company, 
as  there  is  no  delectus  personte;  and,  while 
a  Joint-stock  company  is  a  partnership,  it  is 
different  from  an  ordinary  partnership,  and 
all  who  have  dealings  with  snch  a  company 
know  that  the  directors  have  authority  to 
manage  the  business  and  that  a  shareholder 
has  no  power  to  contract  for  the  company 
whether  it  is  corporated  or  unincorporated. 
Spotswood  V.  Morris,  85  Pac.  1094,  1102,  12 
Idaho,  360,  6  L.  R,  A.  (N.  S.)  665  (citing  the 
deflnllion  in  4  Oyc.  pp.  308,  310;  Willis  v. 
Greiner  [Tex.]  26  S.  W.  858). 

A  "Joint-stock  company*'  at  common  law 
was  a  hybrid,  midway  between  a  corporation 
and  a  partnership^  e.  g.,  tt  had  directors  and 
officezs,  articles  of  association,  a  common 
capital  divided  into  glares;  these  shares 
represented  the  Interests  of  the  members  and 
were  transferable  without  the  consent  of  the 
other  members ;  hence  there  was  no  delectus 
persons,  and  the  death  of  a  member  did  not 
dissolve  the  company*  but,  on  the  otbee  hand, 
each  member  was  liable  for  the  debts  of  the 
concern  so  that  such  company  had  character- 
istics of  both  a  corporation  and  a  partner- 
ship. State  ex  rel.  Pearson  v.  Louisiana  & 
M.  R  R.  Co.,  94  S.  W,  279,  282,  196  Mo.  523 
(citing  Hunnewell  v.  Willow  Springs  Canning 
Co.,  53  Mo.  App.  245;  Laney  v«  Fickel,  83  Mo. 
App.  60). 

A  ''Joint-stock  company"  Is  a  partnership 
whereof  the  capital  Is  divided,  or  agreed  to 
be  divided,  into  ^ares,  and  so  as  to  be  trans- 
ferable without  the  express  consent  of  all 
the  copartners.  Bradford  v.  National  Ben. 
Ass'n,  26  App.  D.  a  208,  278. 

A  "Joint-stock  company,"  whatever  else 
may  be  said  about  it,  is  certainly  for  most, 
if  not  all  practical,  purposes,  a  legal  entity, 
capable  in  law  of  acting  and  assuming  legal 
obligations  quite  independent  of  the  share- 
holders. Hibbs  V.  Brown,  82  K.  £.  1108, 
1U5,  190  N.  Y.  167. 

;roiirr  tekakct 

See  Tenants  in  Common. 

To  create  a  *'Jolnt  tenancy"  there  must 
exist  unity  of  interest,  unity  of  title,  unity  of 
time,  and  unity  of  possession.  Where  ten- 
ants in  common  of  land  made  a  deed  directly 
to  one  of  the  tenants  and  a  third  person  as 
Joint  tenants,  it  created  a  Joint  tenancy,  so 
that  the  surveyor  of  the  grantees  took  all 
the  land.  Colson  v.  Baker,  87  N.  Y.  Supp. 
238,  239,  42  Misc.  Rep.  407. 

A  **Jolnt  tenancy"  is  where  two  or  more 
persons  have  any  subject  of  property  Jointly 
in  which  there  is  unity  of  interest*  unity  of 


title,  unity  of  time,  and  tmity  of  possession. 
2  Black.  Com.  180.  At  common  law  a  grant 
or  devise  to  two  or  more  persons  without 
limitations  created  a  Joint  tenancy,  and 
words  or  circumstances  of  negation  were 
necessary  to  avoid  this  result  The  chief 
characteristic  of  Joint  estates  is  the  doctrine 
of  survivorship.  2  Black.  Com.  184.  The 
doctrine  of  survivorship  is  not  in  accordance 
with  the  genius  of  our  institutions.  Hence  this 
incident  of  estates  has  been  generally  abol- 
ished in  the  United  States  except  In  a  few  In- 
stances, and  In  those  Jurisdictions  where 
Joint  estates  are  still  recognized  they  are 
very  much  restricted  by  statutes.  Gaunt  v. 
Steves,  89  N.  E.  812,  813,  241  la  542  (citing 
Burnett  v.  Pratt,  22  Pick.  [39  Mass.1  557; 
Freeman,  Cotenancy,  f  118;  Warvelle,  Ab- 
stracts of  Title,  i  247). 

The  meaning  of  "four  unities"  required 
as  essential  to  the  existence  of  a  "Joint  ten- 
ancy" is:  That  the  interest  of  each  of  the 
Joint  tenants  must  be  equal,  the  same;  one 
cannot  have  a  life  estate  and  the  other  an  es- 
tate for  years.  Second,  the  estate  of  Joint 
tenancy  must  be  created  by  the  same  act  or 
instrument  Third,  the  estate  of  Joint  ten- 
ancy must  arise  in  eadti  at  the  same  time. 
Fourth,  each  must  have  possession  of  the 
whole.  Oelson  y.  Baker,  87  N.  Y.  Supp.  238» 
239,  42  Mise  R^.  407. 

An  estate  in  "Joint  tenancy"  does  not 
exist  unless  there  is  unity  of  interest,  title, 
time,  and  possession;  "unity  of  interest" 
meaning  that  the  interests  must  accrue  by 
oi^e  and  the  same  conveyance*  '^nlty  of 
time,"  that  they  must  commence  at  one  and 
the  same  tlmfs^  and  it  must  also  appear  that 
the  interests  of  the  Joint  holders  remain  the 
same  until  the  death  of  one  of  them,  when 
the  survivor  takes  it  aU.  Staines  v.  Berry, 
85  AtL  303,  304,  110  Me.  32. 

An  estate  In  "Joint  tenancy"  is  one  hrfd 
by  two  or  more  tenants  Jointly,  with  an 
equal  right  in  all  to  share  in  the  enjoyment 
of  the  land  during  their  lives,  and  on  the 
death  of  any  one  of  the  tenants  his  share 
vests  in  the  survivors.  Sharp  t.  Baker  (Ind.) 
96  N.  B.  627,  628. 

An  estate  in  "Joint  t^iancy"  can  only  be 
created  by  purchase.  To  create  an  estate  in 
"Joint  tenancy,"  the  tenants  must  have  one 
and  the  same  interest  which  must  accrue  by 
one  and  the  same  conveyance,  must  com- 
mence at  the  same  time^  axMl  must  be  held  by 
the  same  undivided  possession.  Sharp  y. 
Baker  (Ind.)  96  N.  B.  627,  628. 

A  "Joint  tenancy"  by  the  common  law  is 
one  where  the  interests  are  created  by  one 
and  the  same  person,  and  by  one  and  the 
same  conveyance  and  commence  at  the  same 
time,  and  are  held  by  the  same  possession. 
Bassler  v.  Rewodlinski,  109  N.  W.  1032, 1033, 
130  Wis.  26,  7  L.  R.  A.  (N.  SO  701- 
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Estate  by  entireties  distiaflrnislMd 

An  estate  In  entlr^  la  not  a  "joint  ten- 
ancy" in  which  each  holds  an  individual 
right,  A  Joint  tenant  may  destroy  tlie  joint 
tenancy  and  thereby  destroy  the  right  of 
surviyorship  by  conreying  his  right  to  a  third 
person.  But  neither  the  huaband  nor  the 
wife  in  an  estate  of  entirety  can  so  destroy 
the  character  of  the  estate  as  to  prevent  tlie 
survivor  becoming  the  sole  owner.  An  estate 
in  entirety  owned  by  husband  and  'Vftte  t^ 
mains,  as  at  common  law,  an  estate  tu  which 
neither  has  an  interest  to  the  eicclusion  of 
the  other,  but  each  owns  the  whole  while 
both  live,  and,  at  the  death  of  either,  the  oth- 
er continues  to  own  the  whole  free  from  the 
claim  of  any  heirs  of  the  deceased*  and  Bev. 
St  18d9,  i  4340,  declaring  what  shall  be  the 
separate  property  of  a  marri^(l  woman,  and 
saying  that  it  shall  be  under  her  sole  control, 
doeis  not  apply  to  estates  in  entirety.  Frost 
V.  Frost,  ©8  S.  W.  527,  528,  200  Mo.  474,  118 
Am.  St.  R^.  689. 

In  passing  on  the  effect  of  a  statute 
providing  that  all  Joint  tenants  might  be 
compelled  to  make  partition,  the. court  stated 
the  distinction  between  the  estates  as.  foUpws: 
"Now,  although  these  laws  use  the. (broadest 
terms,  'all  Joint  tenants  that  be»  or  hereafter 
shall  be,  of  estates  of  inheritance,'  etc.,  may 
be  compelled  to  make  partition,  etc,  yet  it 
is  most  certain  that  they  have  never  been 
supposed  to  reach  the  case  of  lands  given  in 
feie  (or  for  any  Cesser  estate)  to  husband  and 
wife;  for  all  the  books,  from  the  oldest  I 
have  been  able  to  examine  down  to  the  pres- 
ent day,  agreC;  una  voce,  in  this:  That  hus- 
band and  wife  not  only  cannot  compel  each 
other  to  make  partition,  but  that,  even  if 
they  concur  in  the  wish,  they  have  not  the 
power  to  sever  the  tenancy.  It  is  a  sole 
and  not  a  Joint  tenancy.  They  have  no  moie- 
ties. Each  holds  the  entirety.  They  are  one 
in  law,  and  their  estate  one  and  indivisible. 
If  the  husband  alien,  if  he  Suffer  a  recovery, 
if  he  be  attainted,  none  of  these  will  affect 
the  rlgiit  of  the  wife.  If  she  sujrvlve  him. 
Nor  is  this  by  the  Jus  accrescendi.  There  Is 
no  such  thing  between  them.  That  takes 
place  wiere  by  the  death  of  one  Joint  tenant 
the  survivor  receives  an  accession,  something 
which  he  had  not  before,  the  right  of  the 
deceased.  But  hu^and  and  wif^  have  tbe 
whole  from  the  moment  of  the-  conveyance 
to  them,  and  the  death  of  either  cannot  gire 
the  survivor  more.^'  Kun£  v.  Kurtz,  68  Atl. 
450,  451,  8  Del.  Ch.  404  (quoting  and  adopting 
definition  in  Thornton  v.  Thornton,  3  Rand. 
[24  Va.3  170,  183). 

Tenancy  in  oommon  distinsnislied 

Under  Burns'  Ann.  St  1901,  |  3341,  pro- 
vldlng»  that  all  conveyances  and  devises  made 
to  two  or  more  persons  shall  be  construed 
to  create  estates  in  common  and  not  In  "Joint 
tenancy,"  unless  it  shall  be  expresse(3i..|herein 
that  the  grantees  or  devisees  shall  hold  the 


same  in  Joint  tenancy,  and  to  the  sur^vor 
of  them,  or  it  shall  manifestly  appear  that 
it  was  Intended  to  create  an  estate  of  Joint 
tenancy,  a  will  devising  property  in  remain- 
der, to  be  owned  equally  and  Jointly  by  tes- 
tator's children,  "or  in  case  of  the  decease 
of  any  of  said  children  his  or  her  share  to 
descend  to  the  heirs  of  tiielr  body"  "creates  a 
tenancy  in  common  and  not  a  'Joint  tenan- 
cy,"* notwithstanding  the  use  of  the  word 
"Jointly."  Taylor  v.  Stephens,  74  N.  E.  980, 
983,  166  Ind.  200;  Id.  (Ind.)  72  N.  B.  609,  611. 
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A  widow,  to  whom  dower  has  been  as- 
Signed  and  set  orf  by  metes  and  bounds,  is 
not  a  "Joint  tenant,"  with  the  owner  of  the 
fee,  VTlthin  Gen.  Laws  1909,  c.  330,  {  4,  au- 
thorizing Joint  tenants,  coparceners,  and  ten- 
ants In  common  to  sue  for  partition,  since 
her  estate  is  a  life  estate  in  severalty  in  the 
entire  premises  within  the  metes  an4  bounds, 
and  she  may  not  sue  for  partition.  Newell 
V.  WUlmarth,  76  Ati.  433,  30  R.  I.  529,  19 
Ann.  Cas.  807. 

"If  an  estate  in  fee  be  given  to  a  man 
and  hia  wife,  they  are  not  pooperly  'joint 
tenants';  for,  husband  and  wife  being  con- 
sidered as  one  person  in  law, .  they  cannot 
take  the  estate  by  motetieB,  but .  both  ,are 
seised  of  the  entirety,  per.  tout  et  non;  per  my, 
the  consequence  of  whieh  is  that  neither  the 
husband  nor  the  wife  can  dispose  of.  any 
part  without  the  assent  of  the  other,  but  the 
whole  KUist  remaiA'  to  the  survivor."  Green 
V.  Gannady*  67  f^  E*  .832,  884,  77  S«  C.  laS 
(quoting  definition  in  1  Bhars.  BL  .Oobibi. 
181).. 

>  •        '       ■ 
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As  privies,  see  PWvity— Privy. 

"Joint  tort-feasors"  are  ttiose  -wko-  ooor 
tribute  to  the  tort  with  the  common  intent. 
Adler  &  Co.  v.  Pruitt,  53  South.  315,  318,  169 
Ala.  213,  32  li.  B.  A.  (N.  S^  889. 

Where  two  railroads  and  defendant  city 
were  alleged  to  have  Jointly  contributed  to 
detain  surface  water  so  as  to  .flood  plalntifTs 
land,  they  were  all  "Joint  tort-feasors"  and 
properly  Joined  a«  defendants  in  a  suit  for 
the-  damages  sustained,  as  authorized  by  Civ. 
Code  Prac.  |  83.  PickerlU  v.  City  of  Louis- 
ville, 100  S.  W.  873,  875,  125  Ky.  213. 

To  make  tort-feasors  liable  Jointly,  there 
must  be  some  sort  of  community  in  the 
wrongdoing,  and  the  injury  must  be  in  some 
way  due  to  their  Joint  work;  but  it  is  not 
necessary  jthat  they  be  acting  together  or  in 
concert,  if  their  concurring  negligence  occa- 
sions the  injury.  Strauhal  v.  Asiatic  S.  S. 
Co.,  85  Pac.  230,  233  (citing  Consolidated  Ice 
Machine  Co.  v.  Keifer,  25  N.  E.  799,  134  III 
481,  10  L.  R.  A.  696,  23  Am.  St  Rep.  688; 
Brown  v.  Coxe  Bros.  &  Co.,  75  Fed.  689). 
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Where  an  agent  commits  an  active  tre& 
pass  on  behalf  of  his  principal,  such  princi- 
pal is  a  "joint  trespasser"  with  the  agent. 
Williams  v.  Inman,  67  S.  E.  1009,  1010, 1  Ga. 
App.  321. 

"Persons  engaged  in  committing  the 
same  trespass  are  'Joint  and  several  tres- 
passers,' and  not  'joint  trespassers'  exclu- 
sively. Like  persons  liable  on  a  joint  and 
several  contract,  they  may  all  be  sued  in 
one  action,  or  one  may  be  sued  alone,  and 
cannot  plead  the  nonjoinder  of  the  others  in 
abatement;  and  so  far  is  the  doctrine  of  sev- 
eral liability  carried  that  the  defendants, 
where  more  than  one  are  sued  in  the  same 
action,  may  sever  in  their  pleas,  and  the 
jury  may  find  several  verdicts,  and  on  sev- 
eral verdicts  of  guilty  may  assess  dilferent 
sums  as  damages."  The  executive  officers  of 
a  corporation,  who  were  large  stockholders, 
and  had  full  management  of  its  affairs,  and 
instigated  and  controlled  its  action  in  will- 
fully infringing  complainant's  trade-mark 
and  simulating  her  labels,  are  jointly  and 
severally  liable  with  it  for  the  Infringement; 
and,  where  they  directed  and  controlled  its 
defense  when  sued  therefor,  the  final  decree 
in  the  suit  is  conclnsiTe  on  them  as  to  the 
matters  adjudicated.  Including  the  damages 
found  due  complainant,  on  an  accounting, 
and  a  suit  will  lie  against  them  to  recover 
the  amount  of  such  decree  from  them  indi- 
vidually, when,  through  their  control  and 
influence,  they  caused  the  corporation  to 
transfer  its  property  and  to  declare  and  pay 
dividends  pending  the  suit  against  it,  by 
which  it  was  rendered  insolvent.  Saxlehner 
V.  Eisner,  140  Fed.  938,  ^941  (quoting  and 
adopting  the  de^nltion  in  Lovejoy  y.  Murray, 
3  Wall.  1,  18  L.  Ed.  129). 

JOINT  wnx 

A  "joint  will"  is  a  single  instrument 
containing  the  wills  of  two  or  more  persons. 
A  mutual  wiU,  or  more  strictly  speaking  a 
reciprocal  will,  is  one  by  which  each  testator 
makes  testamentary  disposition  in  favor  of 
the  other.  Bower  v.  Daniel,  95  S.  W.  347, 
357,  198  Mo.  289  (citing  Schumaker  v. 
Schmidt,  44  Ala.  454,  4  Am.  Rep.  135;  In  re 
Di^,  50  N.  Y.  88;  Cawley's  Estate,  20  AtL 
567,  136  Pa.  628,  10  L.  R.  A.  93). 

A  testamentary  dispositicm  contained  in 
one  writing  disposing  of  property  held  jointly 
is  a  "joint  will";  whereas,  the  same  docu- 
ment, if  it  refers  to  and  deals  with  property 
held  separately,  woujd  be  a  "mutual-  will." 
Deseumeur  v.  Rondel,  74  Atl.  703,  705,  76  N. 
J.  Eq.  394. 

.A  "Joint  will"  Is  one  where  the  same  in- 
strument is  made  the  will  of  two.  or  more 
persons  and  is  jointly  signed  by  them,  being 
not  necessarily  either  mutual  or  reciprocal. 
A  will  that  is  both  joint  and  mutual  is  one 
executed  jointly  by  two  or  more  persons,  the 


provisions  of  which  are  reciprocal,  and  which 
shows  on  its  face  that  the  devises  are  made 
one  in  consideration  of  the  other.  A  joint 
will  which  is  not  reciprocal  is  simply  the  in- 
dividual personal  will  of  each  of  the  persons 
signing  it  and  is  subject  to  the  same  rules  as 
apply  to  several  wills.  Frazier  v.  Patterscm, 
90  N.  E.  216,  217,  243  111.  80,  27  L.  R.  A.  (N. 
S.)  608,  17  Ann.  Gas.  1008. 

JOHTTLT 

The  word  "jointly ,••  In  a  finding  that 
plaintlir,  jointly  with  others,  should  have  a 
perpetual  right  to  use  the  waters  of  a  ditch 
for  irrigating  purposes,  means  only  that  his 
right  to  such  use  is  in  no  degree  exclusive  or 
superior  to  the  rights  of  others  interested 
therein,  but  that  he,  with  the  others  inter- 
ested, have  the  right  together  as  a  common 
right.  Blankenship  v.  Whaley,  76  Pac.  235, 
237,  142  CaL  566. 

The  word  "equally"  In  a  conveyance  to 
two  or  more  persons  equally  unaccompanied 
by  any  controlling  word  implies  a  tenancy  in 
common.  "Under  a  statute  providing'  that 
aH  conveyances  and  devises  made  to  two  or 
more  persons  shall  be  construed  to  create 
estates  in  common  and  not  in  joint  tenancy, 
unless  it  shall  be  expressed  therein  that  the 
grantees  or  devisees  shall'  hold  the  same  in 
joint  tenancy,  and  to  the  survivor  of  them, 
or  it  shall  manifestly  appear  that  it  was  in- 
tended to  create  an  estate  of  joint  tenancy, 
a  will  devising  property  in  remainder  to  be 
owned  equally  and  jointly  by  testator's  chil- 
dren or  in  case  of  the  decease  of  any  of  said 
children  his  or  her  share  to  descend  to  the. 
heirs  of  their  body,  creates  a  tenancy  in  com- 
mon and  not  a  joint  tenancy,  notwithstand- 
ing the  use  of  the  word  "jointly."  Taylor 
V.  Stephens,  74  N.  E.  980,  983,  165  Ind.  200 
(citing  2  Powell,  Devises,  370;  Freeman,  Co- 
Tenancy  &  Partition,  I  23). 

In  an  action  by  a  tenant  In  common 
against  his  several  cotenants  for  partition  of 
the  land  in  which  defendants  interposed  the 
statute  of  linodltations,  an  instruction  that  if 
defendants  held  possession  of  the  land  "joint- 
ly, openly,  and  exclusively,"  as  agaiiftt  plain- 
tiff, plaintiff  was  not  entitled  to  recover,  was 
n(^  objectionable  in  using  the  word  "jointly," 
since  it  was  obviously  used  in  the  sense  that 
it  was  necessary  for  all  of  the  deftodants  to 
have  concurred  or  united  in  the  adverse 
holding  in  order  that  plaintiff's  interest  in 
the  land  should  be  defeated  as  to  each  of 
them.  Wrlghton  v.  Butier  (TexO  128  S.  W. 
472,  474. 

Under  highway  law  CLawa  1890,  p. 
1201,  c.  568)  S  130,  as  amended  by  Laws  1895, 
p.  265,  c.  416,  providing  that,  when  public 
free  bridges  are  constructed  over  streams 
forming  the  boundary  lines  of  towns,  such 
towns  shall  be  "jointly  liable"  to  pay  the 
expensei  of  construction,  the  expense  must 
be  divided  equally  between  the  towns.    Peo- 
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pie  ex  reL  Oexiton  Bridge  Oo.  y.  Board  of 
Town  Auditors  of  Town  of  Horicon,  Warren 
County,  120  N.  Y.  Supp.  096»  609,  136  App. 
Dir.  166. 

JOINTI<Y  AND  SinrERAIXY 

In  a  depositary's  bond .  running  to  .the 
head  banker  of  a  fraternal  insurance  society, 
and  to  the  society  "jointly  and  seyerally," 
and  conditioned  in  a  penal  sum  to  be. paid 
to  him  as  banker  and  to  the  society  "or 
either  him  or  it,*'  the  words  "Jointly  and 
severally"  do  not  refer  to  the  obligation  of 
the  makers  of  the  bohd,  rather  than  to  the 
rights  of  the  obligees.  Bort  r.  £.  H.  Mc- 
Cutchun  &  Ck).,  157  Fed.  182, 185»  84  C.  0.  A. 
630. 

JOINTER 

A  "Jointer"  is  a  machine  used  for  plan- 
ing boards  which  are  held  with  the  hands 
flat  side  down  and  pushed  over  the  revolving 
knives,  and  consists  of  knives  about  16  inch- 
es long,  fastened  into  a  square  iron  bar  oper- 
ated by  a  belt  conveying  power  from  an  en- 
gine. Helghtman  v.  Sammons^  107  S.  W.  31, 
127  Mo.  App.  703. 

JOINTURE 

See  Equitable  Jointure. 

The  term  "Jointure"  means  such  an  es- 
tate as  may  be  conveyed  or  devised  to  a  wife 
in  lieu  of  dower.  It  must  be  ^  satisfaction 
of  it;  and,  if  transferred  to  her  without  any 
intention  or  purpose  that  It  shall  be  so,  it 
does  not  oi)erate  to  bar  her  claim.  If,  how- 
ever, the  grantor  or  devisor  intends  the  es- 
tate conveyed  or  devised  as  in  lieu  of  dower, 
then  it  is  a  Jointure  and  so  operates.  The 
bar  arises  not  by  operation  of  law,  but  from 
the  express  or  implied  intention  of  the  hus- 
band. Morgan  v.  Sparks  CKy.)  108  S.  W.  233, 
234  (quoting  Pepper  v.  Thomas,  4  S.  W.  297, 
86  Ky.  589). 

JOS. 

The  letters  "Jos."  are  recognized  as  a 
common  abbreviation  for  Joseph,  a  name  in 
common  use,  and  a  proceeding  by  or  against 
a  party  designated  by  such  an  abbreviation 
is  not  a  nullity.  Feld  v.  Loftis,  88  N.  E.  281, 
283,  240  111.  105. 

JOSS  LIGHT 

A  dried  paste  of  sandalwood  dust  and 
clay,  in  the  form  of  sticks,  cones  and  coils, 
which,  when  lighted,  yields  a  fragrant  odor 
and  Is  burnt  at  the  altars  and  shrines  of  Joss 
houses  and  temples  in  China  and  Japan,  \b 
"joss  light,"  within  the  meaning  of  Tariff 
Act  July  24,  1897,  c.  11,  {  2,  Free  List,  par. 
587,  30  Stat.  198.  Yamanaka  &  Co.  v.  United 
States,  172  Fed.  249^  250. 


JOSS  STICK 

The  provision  in  Tariff  Act.  July  24,  1897. 
c.  11,  I  2,  Free  List,  par.  587,  30  Stat,  198, 
for  "Joss  stick,"  held  to  include  articles  used 
in  setting  off  fireworks,  other  than  those  well 
known  as  Joss  sticks  and  used  for  incense. 
Champion  &  Staudinger  v.  United  States,  150 
Fed.  239. 

JOURNAL 

See  Official  JoumaL 

Under  Ky.  St  §  3274;,  which  provides 
that  the  common  council  of  third-class  cities 
shall  cause  a  Journal  of  its  proceedings  to 
be  kept,  the  Journal  of  the  clerk  is  intend- 
ed merely  as  an  index  that  will  fairly  show 
what  the  council  did,  rather  than  to  give  a 
complete  report  of  its  proceedings,  and  a 
notation  therein  of  the  passage  of  an  ordi- 
nance for  a  street  improvement,  which  de- 
scribed with  certainty  the  location  of  the  Im- 
provement, is  a  sufficient  entry  as  against  an 
objection  that  the  ordinance  was  void  be- 
cause not  entered  by  the  clerk  of  the  council 
in  the  Journal.  Meacham  Contracting  Co.  v. 
Klelderer,  142  S.  W.  720,  146  Ky.  441. 

A  purported  official  Journal  of  the  Senate 
made  in  conformity  to  the  rules  of  the  Sen- 
ate, being  a  printed  book  containing  the  rec- 
ord of  each  day's  proceedings,  signed  and  at- 
tested by  the  officers  of  the  Senate  showing 
corrections  made  from  day  to  day,  and  in 
which  nothing  could  be  Inserted,  and  from 
which  nothing  could  be  abstracted  without 
affording  internal  evidence  of  the  fact,  of 
which  there  was  none,  and  the  original  of 
which  was  approved  by  the  Senate,  preserved 
by  the  Secretary  of  State  as  its  official  Jour- 
nal, and  published  as  such,  was  the  Senate 
'^Journal,"  and  where  It  cbntalned  no  record 
of  the  final  passage  of  a  bill  or  entry  of  the 
ayes  and  noes  of  the  senators  voting  thoreon, 
as  required  by  Const,  art  6,  §S  13,  22,  the  aet 
was  Invalid,  though  original  memoranda 
made  by  Senate  clerks  and  stenographers, 
but  not  approved  or  certified  as  the  Journal, 
purported  to  show  the  roll  call  of  the  Senate 
on  the  act  in  questidn.  People  v.  Lcddy,  123 
Pac.  824,  826,  53  Colo.  109. 

JOURNEY 

Under  the  statute  against  carrying  weap- 
ons, except  by  persons  when  on  a  Journey,  a 
"Journey"  means  where  one  travels  a  dis- 
tance from  home  sufficient  to  carry  him  be- 
yond the  circle  of  his  neighbors  and  gen- 
eral acquaintances;  and  where  defendant 
drove  from  his  home,  a  distance  of  15  miles 
from  the  town  whose  ordinance  he  was  charg- 
ed with  vlolsftlng,  and  to  which  he  had  been 
only  once  or  twice,  and  in  which  he  knew 
only  one  person,  and  started  to  return  home 
In  the  evening,  accompanied  by  a  lady  and 
a  girl,  carrying  a  pistol  in  the  foot  of  the 
huggy,.  he  was  on  a  Journ^,  and  wa^  noi  Y\sh 


JOURNEY 


1246 


JUDGS 


lating  the  law.    Ellington  v.  Town  of  Den* 
ning,  138  S.  W.  453,  99  Ark.  236. 

One  who  Is  going  from  home  by  a  high- 
way to  a  definite  point  far  enough  distant 
to  carry  him  beyond  the  circle  of  his  neigh- 
bors and  to  detain  him  throughout  the  day, 
and  not  within  the  routine  of  his  dally  bu^- 
ness,  -is  on  a  "Journey/*  within  Mausf.  Dig. 
Ark.  I  1907,  providing  that  any  person  who 
shall  carry  as  a  weapon  any  dirk,  sword,  etc., 
shall' be  guilty  of  a  misdemeanor,  provided 
that  nothing  In  the  act  shall  be  construed  to 
prohibit  any  person  from  carrying  any  weap- 
on when  upon  a  "Journey**  or  upon  his  own 
premises ;  and  It  cannot  be  said  as  a  matter 
of  law  that  one  whose  dally  business  as  a 
mall  carrier  takes  him  to  a  point  30  miles 
distant  Is  not  so  engaged  on  a  "Journey." 
EasUck  V.  United  States,  104  S.  W.  941,  942, 
7  Ind.  T.  707. 

JOUKNE  y  MAH 

The  term  "Journeymen"  does  not  Include 
a  subcontractor  who  excavated  the  cellar  for 
a  building  with  his  teams  and  laborers  at  a 
specified  price  per  cubic  yard.  McNab  & 
Harlln  Mfg.  Co.  v.  Paterson  Bldg.  Co.  (N.  J.) 
63  Atl.  709,  717. 

'^Master  plumbers**  and  "employing 
plumbers'*  are  one  and  the  same ;  those  who 
do  not  hold  themselves  out  as  personally  do- 
ing the  work,  but  as  contracting  to  furnish 
the  materials  and  to  do  the  work  through 
others,  while  "Journeyman  plumbers"  are 
those  skilled  In  the  calling  and  holding  them- 
selves out  as  able  and  willing  to  do  the  work 
themselves.  Helton  v.  City  of  Atlanta,  61  S. 
B.  27,  28,  4  Ga.  App.  183. 

JR. 

The  word  "Junior^  or  "Jr.,"  op  words  of 
similar  import,  are  ordinarily  mere  matters 
of  description  and  form  no  part  of  a  person's 
legal  name.  Teague  v.  State,  40  South.  812, 
314,  144  Ala.  42. 

The  suffix  "Jr.**  is  no  part  of  a  man*s 
name  and,  except  in  a  few  instances,  may 
be  disregarded.  Ross  r.  Berry  (N.  M.)  124 
Pac.  842,  343. 

JUDGI^ 

JUDGE  <Xa  Zaw) 

See    Circuit    Judge;      County    Judge; 

Court  and  Judges  Thereof;   De  Facto 

Judge;  Police  Judge;  Presiding  Judge. 
Interest  of  Judge,  see  Interest  (In  suit 

or  Action). 
Prejudice  of,  see  Prejudice. 
Proceeding  to  remove,  as  criminal  action. 

see  Criminal  Action.        • 

As  used  in  an  act  relating  to  the  taking 
of  testimony  in  criminal  cases  which  pro- 
vides that  when  any  witness  is  present  who 
shall  desire  to  have  his  or  her  evidence  taken 
on  akiy  prosecution  he  -  shall  apply  to  the 


Judge  of  the  court  in  which  gacih  proeeeatiea 
Is  pending  to  have  his  or  her  testimony  tak* 
en  in  wilting,  and  thereupon  the  Judge  shall 
order  said  testimony  to  be  taken  in  writing 
before  him,  etc.,  the  word  "Judge**  means 
the  trial  Judge.  State  v.  Jackson,  36  South. 
S9B,  598,  111  La.  848. 

The  commission  provided  for  by  Acts 
1893,  p.  386»  c.  231,  S  13,  providing  that  if  a 
municipal  corporation,  after  deciding  to  es- 
tablish a  municipal  lighting  plant,  refuses 
to  purchase  a  prlTate  plant  operated  by  a 
corporation  incorporated  by  the  General  As- 
sembly, it  may  be  compelled  to  do  so,  and  a 
commission  appointed  by  the  superior  court 
to  adjudicate  whether  the  plant  should  be 
purchased  and  what  the  price  and  conditions 
of  sale  should  be,  is  not  a  court,  nor  its 
members  Judges,  within  the  meaning  of  the 
Constitutional  provision  prescribing  the  mode 
by  which  Judges  are  to  be  appointed.  The 
functions  of  the  commission  are  but  quasi  Ju- 
dicial. Norwich  Gas  &  Electric  Co.  v.  City 
of  Norwich,  67  Atl.  746,  749.  76  Conn.  565 
(dting  State  v.  New  Haven  &  Northampton 
Co.,  48  Conn.  851 ;  New  Mllf ord  Water  Co.  v. 
Watson,  62  Ati.  947,  68  Atl.  67,  75  Conn.  237). 

"A  'register'  is  a  *Judge,'  and  the  admis- 
sion of  a  will  to  probate  is  a  'Judicial  de- 
cision.'** In  re  Kern's  Estote,  61  AtL  578, 
576,  212  Pa.  67  (qiaotlng  with  approval  from 
Holliday  v.  Ward,  19  Pa.  485,  57  Am.  Dec 
671). 

Under  Bapkr.  Act  July  1,  1898,  c.  641, 
I  1»  subd.  ldr80  Stat  644,  the  Judge  who 
must  make  the  adjudication,  reference,  and 
dismissal  of  petitions  Is  defined  to  be  a  Judge 
of  the  bankruptcy  court,  and,  where  there 
are  two  Judges,  either  may  hold  a  court  of 
bankruptcy  and  perforpi  all  the  duties  there- 
of in  the  same  place  or  at  a  different  place 
within  the  district  while  the  other  Judge  is 
also  holding  a  court  of  bankruptcy.  Ex 
parte  Steele,  162  Fed.  694,  714. 

The  word  "Judges,*'  as  used  in  a  statute 
providing  that  courts  and  Judges  may  issue 
attachments  for  contempts  and  punish  them 
summarily,  contemplates  the  action  of  the 
Judges  in  vacation  and  confers  upon  a -judge 
in  whose  court  an  injancHon  Is  pending  pow- 
er in  vacation  to  punish  a  refusal  to  obey 
as  contempt  Powhatan  Goal  &  Coke  Co.  v. 
Ritz,  66  S.  E.  257,  268,  60  W.  Ya.  395,  9 
L.  R.  A.  (N.  S.)  1225. 

Cities  and  Villages  Act,  art  11  (Hurd's 
St  1909,  p.  859)  {  5,  provides  tliat  any  30 
legal  voters  residing  within  a  proposed  vil- 
lage may  petition  the  county  Judge  to  sub- 
mit to  the  legal  voters  whether  they  will  or- 
ganize as  a  village  undei^  the  act  and  if  the 
territory  described  shall  be  situated  in  more 
than  one  county,  the  petition  shall  be  ad- 
dressed to  the  Judge  of  the  county  court  of 
the  county  where  a  greater  part  of  such  ter- 
ritory is  situated,  and  such  petition  shall  be 
addressed  to  the  county  Judgew    Section  6 
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declares  that,  on  the  filing  of  the  petition 
in  the  office  of  the  county  clerk,  It  shall  be 
the  duty  of  the  Judge  to  perform  the  same 
duties  as  are  required  to  be  performed  by  the 
president  and  trustees  in  towns  already  in- 
corporated ;  the  returns  of  the  election  to  be 
made  to  the  county  judge  who  shall  cause  the 
result  to  be  entered  on  the  records  of  the 
county  court  Section  7  provides  that,  if  a 
majority  of  the  votes  cast  at  such  election 
are  for  organization,  such  proposed  village 
shall  be  deemed  an  organized  village,  and 
the  county  Judge  shall  fix  a  time  and  place 
for  the  election  of  officers.  Held,  that  the 
tertns  "county  Judge"  and  "Judge  of  the  coun- 
ty court"  were  used  interchangeably  and 
synonymously,  and  that  a  petition  to  organize 
a  village  should  be  addressed  to  the  Judge  of 
the  county  court  and  be  filed  with  the  clerk 
of  that  court  People  v.  Shaw,  97  N.  B. 
1090, 1091,  253  ni.  697. 

Under  Acts  1909,  p.  62,  amending  Code 
1907,  I  6262,  providing  for  bail  in  all  cases 
where  the  imprisonment  does  not  exceed  five 
years,  and  directing  that  the  judge  or  tourt 
must  also  direct  the  cl^ck  of  the  court  in 
which  conviction  was  had  to  admit  the  de- 
fendant to  bail,  held,  that  the  judge  or  court 
mentioned  refers  to  the  Supreme  judge  or 
CiMirt  issuing  the  writ  of  error.  Bx  parte 
Byrd,  65  South.  203,  204,  172  Ala.  179. 

The  words  "Judge"  and  *^weV*  are  oft- 
en used  as  practically  synonymous  terms. 
Vial  V.  Elf er,  46  South.  545,  546,  120  La.  673. 

The  teitn  "judge,"  as  dbrtUiguished  f xom 
"court,"  denotes  the  individual;  the  latter 
denoting  the  indidal  tribonaL  Hartshorn  v. 
Ullnoiki  VaUey  By.  Co.;  75  N.  B.  12%  126,  216 
lit  392. 

Congress  at  times  Interchanges  the 
words  "court"  and  "judge."  The  word 
••courts*  in  Act  March  3, 1899,  c.  424,  SO  Stat. 
1116,  providing  for  pay  of  balHtts  and  criers, 
and  that  persons  employed  under  Rev.  Bt. 
I  715,  shall  be  deemed  to-be  in*  actual  at- 
tendance iwhen  they  attend  on  theosder  of 
the  oonrtsy  eta,  was  intended  to  oover  not 
only  courts  In  seasinn  blit  absent  judges. 
United  States  v.  MoOabe,  129  Fed.  706,  711, 
e4  C.  C.  A.  286. 

A  "court"  is  not?  a  **judge,"  nor  a 
••judge"  a  "court,"  a  *'judge"  Is  a  ptfbllc  of- 
ficer, who,  by  virtue  of  his  office,  is  clothed 
with  judicial  authorities.  A  "court''  is  de- 
fined to  be  a  place  in  which  justice  Is  ju- 
dicially administered.  Chow  Loy  v.  United 
States,  112  Fed.  354,  359,  50  C.  C.  A.  279  (cit- 
ing United  States  v.  Clarke,  1  Gall.  497,  499, 
25  Fed.  Cas.  441). 

A  "Judge"  is  not  necessarily  a  court, 
though  a  court  necessarily  includes  the 
"judge,"  and  an  act  required  to  be  performed 
by  the  "Judge"  may  be  lawfully  performed 
by  him  sitting  as  a  court    Salinger  v.  West- 


em  Union  Telegraph  Co.,  126  N.  W.  862,  866, 
147  Iowa,  484. 

In  Code  Prac.  La.  art  86,  providing  that 
in  matters  of  jurisdiction  the  right  given 
to  a  Judge  to  take  cognizance  of  certain  caus- 
es against  certain  persons  within  hie  juris- 
diction Is  termed  competency,  the  word 
**Judge"  is  to  be  construed  as  synonymous 
with  the  word  "court"  Bailey  v.  Janvier, 
45  South.  932,  934,  120  La.  893. 

As  Used  in  Act  1879,  amendatory  of  Act 
1875,  providing  that  on  complaint  in  certain 
proceedings  toeing  filed  before  the  county 
judge  in  vacation  he  shall  issue  his  warrant, 
etc.,  the  word  "judge"  is  a  synonym  of 
»*court"  Dobson  v.  State,  63  S.  W.  796,  797, 
69  Ark.  376. 

The  word  "court"  is  often  used  inter- 
changeably with  the  word  "judge."  Where 
a  statute  authorized  the  court  to  extend  the 
time  for  filing  a  bill  of  exceptions,  an'  order 
granting  such  exception  may  be  made- by  the 
^dge  during  vacation.  Louisville  &  N.  R. 
Co.  V.  McDonald,  81  South.  417,  418,  79  Miss. 
641. 

The  appeal  to  "the  Judge  of  the  district 
court  of  the  district"  authorized  by  Act 
Sept  13,  1888,  c.  1015,  i  13,  25  Stat  479, 
where  a  Chinese  person  has  been  convicted 
before  a  United  States  commissioner  of  be- 
ing unlawfully  in  the  United  States,  is  in 
efl^ect  an  appeal  to  the  district  court  and 
not  to  the  district  judge  as  an  individual; 
and  the  commissioner'a  transcript  and  other 
papers  pertaining  to  the  cause  may  therefore 
be  filed  in  that  court  and  the  final  order  of 
the  Judge  be  entered  as  the  final  order  of 
the  court  In  re  United  States,  24  Sup,  Ct 
*J9,  630,  194  U.  S.  194,  48  U  Ed.  931. 

/  Rev.  St  1896,  art  1296,  provides  that 
the  parties  may  submit  the  matter  in  oon- 
troversy  between  them  to  the  court  upon  an 
agreed  statement  of  fftcts  made  outiind  sign- 
ed by  coonael  and  filed  with  the-  elerfc,  and 
in  such  case  the  atatesvant  so  agreed  to  and 
assigned  and  certified  by  the  "court"  •  to  be 
corrftct  and  the  judgment  rendered  thereon, 
shall  constitute  the  record  of  the  case:  HeM, 
construing  the  section  in  view  of  the  prior 
statutes  on  the  subject  (Acts  7th  Leg.  c'  92,  § 
12,  Rev.  St  1879,  arts.  1293,  1379,  and  Rev. 
St.  1895,  art  1381),  and  in  view  of  article 
3268,  requiring  the  court  to  look  for  the  leg- 
islative intention  keeping  in  view  the  old  law, 
the  evil  and  the  remedy,  that  article  1293  did 
not  authorize  a  statement  of  facts  to  be  au- 
thenticated by  the  "judge,"  the  term  "court" 
as  used  therein  not  being  equivalent  to 
"Judge,"  so  that  a  certificate,  by  the  trial 
Judge  attached  to  a  purported  agreed  state- 
ment of  facts  long  after  the  term  and  after 
the  "court"  had  ceased  by  the  expiration  of 
the  term,  was  not  a  compliance  with  the 
statute.  Chickasha  MilL  Co.  y.  Crotcher 
(Tex.)  141  S.  W.  355,  357^ 
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In  Pub.  St.  tit.  25,  entitled  "Courts 
of  Probate  and*  Estates  of  Deceased  Per- 
sons," the  words  **Judge"-  and  "judge  of  pro- 
bate" are  constantly  used  when  It  is  appar- 
ent the  probate  court  is  Intended.  Oarr  ▼. 
Ck>ming,  62  4U.  168,  169,  73  N.  H.  362. 

The  Legislature  often  uses  the  words 
court"  and  "Judge,"  "district  court"  and 
district  judge,"  without  discrimination. 
"Court"  will  be  construed  to  mean  "judge," 
and  "judge"  will  be  construed  to  mean 
"court,"  wherever  either  construction  is  nec- 
essary to  carry  into  effect  the  •bvious  intent 
of  the  Legislature.  It  is  held,  therefore,  that 
by  the  words  "district  court,"  as  used  in  sec- 
tion 1  of  the  act  in  question  (Gen.  Stat  1909, 
f  2282),  the  Legislature  meant  to  confer  upon 
the  judge  of  the  district  court,  in  certain 
counties,  authority  to  appoint  a  county  au- 
ditor. Sartin  v.  Snell,  125  Pac.  47,  49,  87 
Kan.  4S5,  Ann.  Cas.  1913E,  384. 

"  'Judge  of  tile  district  court'  and  *diA- 
trict  court'  are  not  strictly  speaking  con- 
vertible terms,  but  they  are  so  in  a  popular 
sense,"  and  under  section  6  of  the  Act  of 
March  3,  1891,  creating  the  Circuit  Courts  of 
Appeals  (26  Stat.  828,  c.  517),  which  gives 
such  courts  the  power  to  review  by  appeal 
or  writ  of  error  final  decisions  in  the  dis- 
trict court,  an  appeal  lies  to  such  court 
from  a  judgment  of  a  district  court  render- 
ed on  appeal  from  an  order  of  a  commission- 
er for  the  deportation  of  a  Chinese  person 
arrested  under  section  13  of  Exclusion  Act 
Sept.  13,  1888,  c.  1015,  25  Stat.  479,  which 
authorizes  an  appeal  from  a  conviction  be- 
fore a  commissioner  "to  the  judge  of  the 
district  court  for  the  district."  Tsoi  Yii  v. 
United  States,  129  Fed.  585,  586,  64  C.  C.  A. 
153  (quoting  and  adopting  definition  in  Unit- 
ed SUtes  V.  Gee  Lee,  50  Fed.  271,  1  C.  C.  A. 
616). 

Jvsti«e  of  the  PoAoe 

The  word  "Judge,"  as  used  in  Code  Civ. 
Proc.  f  46»  disqualifying  a  judge  for  certain 
reasons.  Includes  a  justice  of  the  peace. 
Tniesdell  v.  Wlnne,  90  N.  Y.  Supp.  156,  44 
Misc.  Rep.  461. 

The  word  "judge,"  as  used  in  C3ode  Civ. 
Proc.  §  1778,  which  provides  that  in  an  ac- 
tion against  a  corporation  to  recover  for 
nonpayment  of  a  note  or  other  evidence  of 
a  debt  due  on  demand  at  a  particular  time, 
unless  defendant  serves  with  a  copy  of  his 
answer  or  demurrer  an  order  of  a  judge  di- 
recting that  the  issues  be  tried,  plaintiff 
may  take  judgment  as  by  a  default  after 
20  days  after  service  of  the  complaint,  does 
not  include  a  justice  of  the  peace,  since  Laws 
1892.  c.  667,  S  6,  declares  that  the  term 
"judge"  includes  every  judicial  officer  au- 
thorized, alone  or  with  others,  to  hold  or 
preside  over  a  court  of  record.  Center  v. 
Hoosick  River  Pulp  Co.,  88  N.  Y.  Supp.  648, 
549,  43  Misc.  Rep.  2^1. 


KaBiitmte 

A  police  magistrate  of  the  city  of  New 
York,  not  being  a  judge,  within  Laws  1892» 
p.  1487,  c.  677,  declaring  the  term  to  mean  a 
judicial  ofiUcer  authorized  to  hold  or  preside 
over  a  court  of  record,  and  not  being  within 
any  of  the  other  classes  authorized  by  Laws 
1896,  p.  609,  c.  547,  |  248,  to  take  an  ac- 
knowledgment of  a  conveyance  of  real  es- 
tate, an  acknowledgment  to  an  tnstnunent 
before  such  a  magistrate  does  not  authorize 
its  admission  in.  evidence,  under  Code  Civ. 
Proc.  §  987.  Tully  r.  Lewitz,  98  N.  Y.  Supp. 
829,  833,  50  Misc.  Rep.  360. 

Magistrates  are  within  Const  art  5,  {  26, 
providing  that  judges  shall  not  charge  juries 
in  respect  to  matters  of  fact,  but  shall  de- 
clare the  law;  they  being  included  In  the 
word  "judge"  in  section  6,  and  there  being 
nothing  to  show  a  different  Intention  In  sec- 
tion 26.  Marchbanks  v.  Marchbanks,  36  S. 
E.  438,  58  S.  C.  92. 

As  aMin|<ttpal  otteer 

See  Municipal  Officer. 

As  pvblie  oi^eer 

See  Officer. 

Referee 

Section  1  of  the  Baakruptcy  Act  defines 
"judges"  as  meaning  a  judge  of  a  court  of 
bankruptcy  not  including  the  referee.  Muel- 
ler V.  Nugent,  22  Sup.  Ct  269,  2r3,  184  U.  8- 
1,  46  L.  Bd.  406. 

Since  the  word  "judge,"  wherever  used 
in  the  bankruptcy  act  (Act  July  1,  1898,  c. 
641,  30  Stat  644),  slgnifles  the  judge  of  the 
District  Court,  and  not  the  referee^  the  pro- 
vision that  :an  application  for  oonfirmatlon 
of  a  composition  may  be  filed  in  the  court  of 
bankruptcy,  after  the  consideration  and  the 
cost  of  the  proceedings  have  been  deposited 
in  a  place  designated  by  and  subject  to  the 
order  of  the  judge,  requires  these  matters  to 
be  presented  to  the  Judge,  rather  than  the 
referee.  In  re  Bloodworth-Stembridge  Co., 
178  Fed.  372,  374. 

Under  Bankruptcy  Act  July  1,  1898,  c 
541,  f  18d,  80  Stat  551,  which  provides  that 
when  the  facts  alleged  in  a  petition  for  in- 
voluntary bankruptcy  are  controverted,  *the 
judge  shall  determine  as  soon  as  may  be  the 
Issues  presented  by  the  pleadings,"  and  sec- 
tion la(16),  which  defines  "judge"  to  mean 
"a  judge  of  a  court  of  bankruptcy  not  includ- 
ing the  referee,"  a  judge  has  no  authority 
to  make  a  general  reference  of  such  issues 
to  a  referee,  but  is  required  to  exercise  hi^ 
personal  judgment  in  their  determination, 
and  where  direct  issue  is  Joined  on  the  Juris- 
dictional averments,  and  it  appears  that  the 
facts  for  the  solution  of  such  primary  issues 
are  readily  ascertainable,  such  issues  should 
be  determined  by  the  judge,  on  direct  hear- 
ing if  possible,  as  a  condition  precedent  to 
inquiry  upon  the  other  issues  raised.  In  re 
King,  179  Fed.  694,  696,  106  a  C.  A.  240. 
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Wtiere  an  answer  Is  interposed  to  an  in- 
voluntary petition  in  bankruptcy  the  Judge 
may  refer  tb^  proceeding  to  a  special  com- 
missioner to  take  the  testimony  and  return 
the  same  to  the  Judge,  with  his  opinion,  not- 
withstanding Bankr.  Act  July  1,  1898,  c. 
541,  I  18,  subd.  **d,"  30  Stat.  651,  providing 
that  the  Judge  shall  determine  as  soon  as 
may  be  the  issues  presented  by  the  plead- 
ings without  the  intervention  of  a  Jury,  ex- 
cept in  cases  where  a  Jury  trial  is  given  by 
the  act,  and  section  la,  cl.  16,  80  Stat  544, 
defining  "Judge"  to  mean  a  Judge  of  a  court 
of  bankruptcy,  not  including  a  referee.  In  re 
Lacov,  134  Fed.  237,  67  O.  C.  A.  19. 

Resistes 

"A  'register'  is  a  Judge,  and  the  sentence 
of  his  court  is  the  Judgment  of  a  tribunal  of 
exclusive  and  peculiar  Jurisdiction."  Boyd 
V.  Cloud  (Del.)  62  Atl.  294,  299,  5  PennewiU, 
479  (quoting  and  adopting  the  definition  in 
Bash  V.  Purnei  [Del.]  2  Har.'  451). 

"A  register  having  exclusive  Jurisdiction 
of  the  probate  of  wills  is  a  'Judge'  and  the 
admission  of  a  will  to  probate  is  a  Judicial 
decision."  In  re  Kerns'  Estate,  61  Atl.  573^ 
675,  212  Pa.  57  (quoting  with  approval  from 
HoUiday  v.  Ward,  19  Pa.  485,  57  Am.  Dec 
671). 

As  state  officer 

See  State  Officer. 

JUn&B  PRO  TEMPOmB 

Where  a  district  Judge  is  assigned  by  the 
CSiief  Justin  of  the  Supreme  Oourt  to  hold 
court  in  another  district  than  his  own,  such 
Judge  while  so  acting  is  a  Judge  pro  tempore 
of  the  district  in  which  he  is  sltttng.  Dobbs 
V.  State,  115  Pac.  370,  871,  6  Okl.  Or.  475. 

JUDGMENT 

See  Best  Judgment;  Prejudgment 

The  word  "Judgment,"  in  Rev.  St  1899, 
I  7900,  providing  that,  where  a  policy  shall 
be  surrendered  to  the  company  for  a  consid- 
eration adequate  in  the  "Judisment"  of  the 
holder,  the  article  of  which  the.  section  is  a 
part  shail  not  be  applicable,  impiUes  deliber^ 
ate  action  or  knowledge  of  the  fact  and  im- 
plies conscious  consent  Where  a  life  insur- 
ance company,  having  foreclosed  its  lien  as 
pledgee  of  a  policy  and  applied  part  of  its 
surrender  value'  to  the  payment  of  the  debt 
for  which  the  policy  stood  as  security,  sent 
the  residue  of  such  surrender  value  to  the 
beneficiary  and  insured  by  its  check,  which 
was  never  received  by  either,  the  policy,  was 
not  surrendered  to  the  company  by  the  trans- 
action for  a  consideration  adequate  in  the 
Judgment  of  thef  holder.  Burrldge  v.  New 
York  life  Ins.  Co.,  109  S.  W.  560,  566,  211 
Mo.  158. 

4 

The  expression,  "in  the  Judgment  of  such 
commission,"  in  Laws  1895,  p.  373,  c.  570. 


tions  for  the  improvement  of  the  breed  of 
forces  and  establishing  a  state  racing  commisy 
sion  and  authorizing  the  commission  to  issue 
licenses  for  running  races  if  **in  the  Judgment 
of  such  commission"  a  proper  case  for  the 
issuance  of  a  license  is  shown,  etc.,  implies 
a  discertion  as  absolute  to  grant  or  refuse  an 
application  for  a  license  as  do  the  provisions 
authorizing  the  commission  to  revoke  a  li- 
cence if  for  any  reasons  the  continuance 
thereof  shall  not  be  deemed  conducive  to  the 
interests  of  legitimate  racing  express  an  ab- 
solute discretion  to  revoke.  People  ex  rel. 
Empire  City  Trotting  Club  v.  State  Racing 
Commission,  103  N.  Y.  Supp.  955,  961,  57 
Misc.  Rep.  331. 

As  used  in  a  stipulation  of  facts  stating 
that  In  the  "Judgment"  of  the  respondents  the 
bridge  in  question  was  not  a  practical  bridge, 
the  word  "Judgment"  was  used  as  synony- 
mous with  "opinion-'  and  "belief."  State  ex. 
rel.  Ellis  v.  Switzer;  112  N.  W.  297,  300,  79 
Neb.  78. 

It  is  not  error  to  instruct  the  Jury  to  act 
on  their  'Judgment;"  '  the  law  requiring 
them  so  to  do  and  their  verdict  being  the  ex- 
pression of  their  Judgment — the  word  being 
defined  by  the  Standard  Dictionary  as  *'the 
act  of  Judging;  the  mental  operation  by 
whicdi  facts  are  weighed,  comparisons  and 
deductions  made,  and  conclusions  reached; 
the  result  of  Judging ;  the  decision  or  conclu- 
sion reached,  as  after  consideration  or  delib- 
eration." State  V.  Redder,  65.  S.  E.  449,  451, 
83  S.  C.  437. 

JUDGMENT  (In  Zaw) 

See  Arrest  of  Judgment;  Conclusive 
Judgment;  Consent  Judgment;  Pock- 
eting Judgment;  Dormant  Judgment; 
Final  Decree  or  Judgment;  General 
Judgment;  Integral  Pact  of  Judg- 
ment; Interlocutory  Judgment;  Ir- 
regular Judgment;  Money  Judgment; 
Necessarily  Affect  Judgment;  Proper 
Judgment;  Punitive  Judgment;  Ren- 
dition of  Judgment;  Signed  Judg- 
ment; Special  Judgment;  Stay  Pro- 
ceedings on  a  Judgment;  Valid  Judg- 
ment;   Void  Judgment 

Direct  attack  in  Judgment,  see  Direct  At- 
tack. 

Entry  of  Judgment,  see  Enter — Entry 
(In  Practice). 

Error  in  Judgment  as  error  of  fact,  see 
Error  of  Fact 

Such  Judgment,  see  Such. 

Suit  on  Judgment  destlnguished  from 
scire  facias,  see  Suit 

Tender  of,  see  Tender. 

Voluntary  payment  of,  see  Voluntary 
Payment. 

See,  also.  Decree ;   Full  Faith  and  Credit 


A   "Judgment"  is  what  the  court  pro- 
providing  for  the  incorporation  of  associa-"  nounces,    Groton  Bridge  &  Mfg.  Co.  v.  Clark 


JUDGMENT 


1244 


JUDGMENT 


Pressed  Brick  Co.,  186  Fed.  27,  SO,  6S  a  C. 
A.  677. 

A  judgment  is  a  Judicial  act,  being  what 
is  considered  and  ordered  by  tb^  court  Mc- 
Knight  V.  BalUf ,  100  Pac.  433,  434,  45  Colo. 
138. 

A  judgment  is  the  judicial  determination 
or  sentence  of  a  court  rendered  in  a  cause 
within  its  jurisdiction.  Peter  v.  Parkinson, 
98  N.  B.  197,  196,  83  Ohio  St  86,  Aon.  Gas. 
1912A»  761. 

A  "judgment"  of  a  court  is  a  final  deter- 
mination and  adjudication  of  a  controversy 
or  proceeding,  and  may  be  formally  entered 
in  a  soK^alled  judgment  book,  orally  an- 
nounced by  the  court  and  recorded  in  the 
minutes  by  the  derk,  or  in  the  form  of  an 
order  signed  by  the  presiding  judge  finally 
disposing  of  the  case.  State  ex  reL  Engel- 
hard V.  Weber,  106  N.  W.  490,  492,  96  Minn. 
422, 118  Am.  St  Rep.  630.    . 

The  "judgment"  of  the  court  is  the  pro- 
nouncement of  the  judge  on  the  issue  submit- 
ted to  him;  the  record  being  merely  histor- 
ical and  evidentiary.  Montgomery  v.  Viers, 
114  S.  W.  251,  252,  180  Ky.  694^ 

A  "judgment"  is  an  adjudication  by  a 
court,  whereby  the  merits  of  a  cause  are  de* 
termined.  Melton  v.  St  Louis,  I.  M.  &  fi.  B. 
Co.,  139  S.  W.  289,  291,  99  Ark.  433. 

"Judgment"  is  a  judicial  determination 
of  a  cause  adjudicating  between  real  parties 
upon  which  a  real  interest  has  been  settled. 
McNair  v.  Toler,  21  Minn.  176,  185. 

That  only  is  a  "judgment"  which  is  pro- 
nounced between  the  parties  to  an  action  up- 
on the  matters  submitted  to  the  court  for  de- 
cision; a  judgment  being  the  final  determina- 
tion of  th6  rights,  of  the  parties  in  an  action. 
Judge  v.  Powers  (Iowa)  136  N.  W.  815,  317 
(quoting  4  Words  and  Phrases,  3828,  3829). 

At  law  a  "judgment"  is  a  unit  as  to  all 
defendants  against  whom  it  is  rendered,  and 
cannot  be  reversed  as  to  part  of  them  and 
affirmed  as  to  others.  Seymour  v.  0.  S.  Rich- 
ardson Fueling  Co.,  68  N.  E.  716,  718,  205 
111.  77  (quoting  and  adopting  the  language  of 
Janson  v.  Vamum,  89  lU.  1(X)). 

Under  the  Code,  "judgment"  is  the.  apt 
word  in  proceedings  of  an  equitable  nature 
as  well  as  in  those  which  are  strictly  legal. 
Gray  v.  Enrich,  96  N.  W.  343,  2  Neb.  (Unof.) 
194;  but  the  word  "judgment,"  as  used  in 
Code  W.  Va.  1809,  c.  106,  providing  that, 
when  any  action  at  law  or  suit  in  equity  is 
about  to  be  or  is  instituted,  the  plalntiif  at 
the  commencement  of  the  action  or  suit,  and 
at  any  time  thereafter  and  before  judgment, 
'  may  have  an  order  of  attachment.  Is  used  in 
its  restricted  sense  as  relating  alone  to  suits 
at  law,  Craddock  v.  Fulton,  140  Fed.  426, 
429,  430. 

A  "judgment"  against  an  executor  mere- 
ly ascertaining  the  debt  is  a  "Judgment  quan- 


fdo."     Whltaker  y.  WhitfiCker,  60  S.  E.  630, 
631,  138  N.  C.  206. 

According  to  3  Bouvier's  Inst  |  3297,  a 
"judgment"  is  something  more  than  the  find- 
ing of  the  facts  in  controversy,  but  is  a  sol- 
emn sentence  of  the  law  pronounced  by  the 
court  upon  the  facta  found.  According  to 
Black  on  Judgments^  f  1»  a  "judgment"  is 
always  a  declaration  that  a  liability  recog- 
nized as  within  the  jural  sphere  does  or  does 
not  exist;  and,  as  an  action  is  instituted  for 
the  enforcement  of  a  right  or  the  redress  of 
an  injury,  a  "judgment"  as  the  culmination 
of  the  action  declares  the  existence  of  the 
right,  recognizes  the  commission  of  the  in- 
jury, or  negatives  the  allegation  of  one  or  the 
other,  but,  as  no  right  can  exist  without  a 
correlative  duty,  nor  any  Invasion  of  It  with- 
out a  corresponding  obligation  to  make 
amends,  the  judgment  necessarily  afllrms  or 
else  denies  that  such  a  duty  rests  upon  the 
person  against  whom  the  aid  of  the  law  is 
invoked.  From  these  definitions,  it  follows 
that  no  matter  how  clearly  and  decisively  the 
entries  in  the  record  may  indicate  what  the 
ultimate  "judgment"  or  the  sentence  of  the 
law  when  pronounced  will  be,  until  it  is  so 
pronounced,  there  is  no  ^judgment*'  and 
even  though  the  court  has  fully  found  the 
facts  and  stated  the  condosiooa  of  law,  or 
the  jury  has  returned  a  complete  verdict 
which  has  been  accepted,  neither  of  these 
acts  will  constitute  a  "judgment"  Neyens  v. 
Flesber,  79  N.  E.  1067, 1088,  89  Ind.  App.  399 
(citing  Needham  v.  QUlaspy,  49  Ind.  246; 
Whitwell  V.  Emory,  8  Midi  84,  69  Am.  Dec 
220;  Mahoning  Bank's  Appeal,  32  Pa.  160; 
Murray  v.  Scrihner,  86  N.  W.  811,  70  Wis. 
228;  Black,  Judgm.  I  8;  Putnam  v.  Cromble 
[N.  Y.]  84  Barb.  282;  Warran  v.  Shuman,  6 
Tex.  441;  Scott  v.  Burton,  6  Tex.  822,  65  Am. 
Dec.  782;  lisle  v.  Bhea,  9  Mo.  172;  North- 
cutt  V.  Buoklea,  60  Ind.  577;  City  of  Jeff^r- 
sonv^lle  V.  Tomlin,  86  N.  £.  29,  7  Ind.  App. 
681;  James  v.  Lake  Erie  &  W.  By.  Co.,  43 
N.  E.  876,  144  Ind.  630). 

As  used  in  Rev.  6t  1896,  art  996,  pro* 
vidlng  that  a  county  court  has  appellate  ju- 
risdiction when  the  judgm^it  or  amount  in 
controversy,  or  the  judgment  rendered,  shall 
exceed  $100,  exclusive  of  costs  and  interest, 
the  word  *'Jodgment"  and  the  words  **judg- 
ment  rendered"  have  the  same  meaning. 
Oulf,  C.  &  S.  F.  Ry.  Oo.  v.  Cunnigan,  67  S. 
W.  888,  889,  96  Tex.  439. 

As  eoneliision  of  facts  or  lair 

A  "judgment"  Is  the  conclusion  of  the 
law  on  the  facts  regularly  and  properly  es- 
tablished in  the  course  of  judicial  proceed- 
ings. Beasley  v.  Aberdeen  &  B.  R.  Co.,  61 
S,  E.  453,  455, 147  N.  C.  3C2. 

.  A  "judgment"  is  '*the  conclusion  of  law 
upon  facts  found  or  admitted  by  the  parties 
or  upon  their  default  in  the  course  of  a 
milt."  Smith  V.  Whaley,  61  Atl.  173,  175,  27 
B.  L  185  (citing  2  Bouv.  Law  Diet  p.  25). 
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A  '^udgment'^  is  the  conclnsion  of  the 
law  on  the  pleadings  and  evidence.  Rntter 
T.  Garothera^  122  S.  W.  1056»  1059»  223  Mo. 
631. 

A  "judgment*'  is  the  condnalon  of  law 
on  the  pleadings,  and,  if  there  are  no  plead- 
ings on  which  to  found  the  Judgment,  there 
can  be  no  Judgment  Long  Acre  Colliery  Co. 
V.  Creel,  60  S.  E.  430,  431.  57  W.  Va.  347. 

Jkm  d«eislon  or  matter  in  reeord 

Unless  the  statute  gives  it  a  different 
meaning,  a  "Judgment"  is  the  decision  pro- 
nounced by  the  court  upon  the  matter  con- 
tained ih  the  record.  Burke  v.  Burke,  119 
N.  W.  129,  131,  142  Iowa,  206. 

"A  'Judgment'  to  be  valid  and  binding 
must  be  the  decision  or  sentence  of  the  law 
pronounced  by  a  court  or  other  competent 
tribunal,  upon  a  matter  contained'  in  the 
record."  Hanley  v.  City  of  Medford,  108 
Pac.  188,  190,  56  Or.  171  (citing  1  Freeman, 
Judg.  f  2). 


A  "Judgment"  at  common  law  Is  ttie  final 
determination  pronounced  by  the  court  upon 
t^e  matters  submitted  to  it.  Allis-Chalmers 
Go.  ▼.  United  States,  162  Fed.  679,  680,  89 
O.  C.  A.  471  (citing  28  Cyc.  p.  666). 

The  statutory  definition  of  a  "Judgment" 
Ifi  the  ''final  determination  of  the  rights  of 
the  parties  in  the  action."  Oonradt  v.  Lep- 
per,  78  Pac.  1,  2, 13  Wyo.  99,  3  Ann.  CJas,  627; 
Forrester  ft  MacGlnniss  v.  Boston  &  M.  Con- 
soLOopper  ft  Silver  Bfin.  Co.,  74  Pac.  1088, 
1093,  29  Mont  397;  Blohme  v.  Sehmancke, 
61  S.  B.  1060,  1062,  81  S.  0.  81;  Callanan  v. 
Votruba,  74  N.  W.  13,  104  Iowa,  672,  40  L. 
R.  A.  375,  66  Am.  St  Rep.  638. 

The  term  "Judgment''  in  the  statutory 
sense  means  a  "final  adjudication  of  the 
rights  of  the  parties  in  an  action."  It  is  so 
used  in  the  statute  providing  that  a  defend- 
ant against  whom  a  Judgment  has  been  ren- 
dered or  any  person  iuterested  therein  may 
have  it  discharged.  Dunton  v.  McCook,  94 
N.  W.  942,  944,  120  Iowa,  444. 

A  "Judgment"  within  Balllnger's  Ann. 
Codes  &  St  §  5080  (Pierce's  Code,  |  719,  pro* 
Viding  Uiat  a  Judgment  is  the  ,final  determi- 
nation of  the  rights  of  the  parties,  is  the  de- 
termination of  the  court  on  the  issues,  which 
finally  ascertains  and  fixes  the  rights  of  the 
parties  in  the  particular  suit  in  relation  to 
the  subject-matter  of  the  litigation,  and  puts 
an  end  to  the  suit  by  specifically  granting  or 
denying  the  remedy  sought  in  the  action. 
McGuire  v.  Bryant  Lumber  ft  Shingle  Mill 
Co.,  102  Pac.  237,  238,  63  Wash.  426. 

In  Black's  law  Diet,  a  "Judgment"  is 
defined  as  "the  determination  or  sentence  of 
the  law,  pronounced  by  a  competent  Judge  or 
court  as  the  result  of  an  action  or  proceeding 
instituted  in  such  court,  afilrmlng  that  upon 
the  matters  submitted  for  its  decision,  a  le- 


gal duty  or  liability  does  or  does  not  exist" 
It  is  the  final  consideration  and  determina- 
tion of  a  court  of  competent  Jurisdiction  on 
the  matters  submitted  to  it  Though  pro- 
nounced or  awarded  by  the  Judges,  it  is  not 
their  determination  and  sentence,  but  the 
sentence  and  determination  of  the  law,  which 
depends,  not  upon  the  arbitrary  opinion  of 
the  Judge,  but  the  settled  and  invariable 
principles  of  Justice.  It  is  the  remedy  pre- 
scribed by  law  for  the  redress  of  injuries, 
and  the  suit  or  action  ia  the  vehicle  or  means 
of  administering  it  A  so-called  "Judgment,"* 
to  the  effect  that  the  grand  Jury  having  fail- 
ed to  indict  a  certain  person,  it  was  ordered, 
in  accordance  with  the  statute,  that  all  costs 
be  taxed  against  the  prosecuting  witness, 
did  not  amount  to  a  Judgment  under  Rev.  St 
1899,  §  766,  defining  a  "Judgment"  as  a  final 
determination  of  the  right  of  the  parties. 
State  V.  French,  93  S.  W.  296,  296,  118  Mo. 
Aqp.  16  (quoting  and  adopting  1  Black, 
Judgm.  [2  Ed.]  pp.  2,  6). 

Code,  §  4100,  gives  the  Supreme  Court 
appellate  Jurisdiction  over  all  Judgments  ex- 
cept as  otherwise  provided  by  law,  and  sec- 
tion 3769  provides  that  every  final  adjudica- 
tion of  the  rights  of  the  parties  is  a  Judg- 
ment Held,  that  the  word  "Judgment"  in 
section  4100,  meant  a  final  Judgment  so  that 
a*  Judgment  for  costs^  which  does  not  finally 
determine  the  rights  of  the  parties,  is  not 
final  and  appealable;  costs  being  merely  in- 
cidental to  the  main  action.  Keller  v.  Harris 
son  (Iowa)  129  N.  W.  67,  68. 

Under  Kirby's  Dig.  |  4665,  providing  for 
appeals  from  Justices  of  the  peace  to  the  cir- 
cuit court,  section  62^,  defining  a  "Judg- 
ment" as  the  final  determination  of  the  rights 
of  the  parties  in  an  action,  and  sections  3224- 
3226,  which  expressly  authorize  a  proceeding 
to  quash  a  void  execution  in  actions  before 
Justices  of  the  peace,  a  ruling  of  a  Justice,  re- 
fusing to  quash  an  execution  in  a  proceeding 
on  account  and  on  an  order  of  general  at- 
tachment entered  against  a  garnishee  therein* 
is  final  and  appealable.  Metcalf  v.  St  Louis, 
I.  M.  &  S.  By.  Co.,  141  S.  W.  1167,  1168,  101 
Ark.  198. 

A  "Judgment"  being*  the  final  determina- 
tion in  a  Judicial  controversy,  issues  of  fact 
cannot  be  tendered  thereon,  if  valid,  so  that, 
where  the  replication  admitted  the  validity 
of  a  Judgment  against  a  subtenant  in  attach- 
ment to  enforce  a  landlord's  lien,  allegations 
of  a  waiver  of  the  landlord's  lien  were  not  a 
defense  against  the  Judgment  Hudson  v. 
Wright  51  South.  389,  391,  164  Ala.  390,  137 
Am.  St  Rep.  55. 

A  "Judgment"  Implies  the  final  sentence 
or  decision  reached  by  a  court  of  competent 
Jurisdiction  in  due  course  of  legal  proceed- 
ings, wherein  the  rights  of  the  parties  have 
been  Judicially  settled,  and  it  is  eonclusive 
against  all  parties,  except  on  appeal  or  direct 
attack.  West  v.  State,  79  N.  El  361,  368, 168 
Ind,  77. 
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A  de];)oslt  of  money  In  court  by  a  party 
to  a  suit  pending  therein,  to  abide  the  '*Judg- 
ment*'  of  the  court  and  to  be  applied  in  sat- 
isfaction of  such  Judgment  as  the  court  may 
direct,  is  a  deposit  to  abide  the  final  judg- 
ment of  the  Supreme  Court,  and  a  judg- 
m^it  rendered  by  the  superior  court  from 
which  an  appeal  is  pending  is  not  a  "Judg- 
ment" prescribing  the  condition  of  the  de- 
posit. Iliggins  V.  Keyes,  90  Pac.  972,  973,  5 
Cal.  App.  482. 

A  "judgment"  is  the  final  determination 
of  the  rights  of  the  parties  in  action.  Conse- 
quently, on  the  rendition  of  a  judgment,  the 
right  of  action  to  sue  for  malicious  prosecu- 
tion accrues,  and  the  running  of  limitations 
is  not  tolled  by  the  suing  out  of  the  writ  of 
error ;  such  writ  not  being  a  continuation  of 
the  old  suit  Levering  v.  National  Bank  of 
Morrow  County,  100  N.  B.  322,  824,  87  Ohio 
St.  117,  43  L.  R.  A.  (N.  S.)  611,  Ann.  Ca& 
1913E,  917  (dUng  General  Code,  {  11,582).  .< 

A  "judgment"  is  the  final  determination 
of  the  rights  of  the  parties  in  an  action. 
Section  5916,  Comp.  Laws  1909.  Fooshee  & 
Brunson  v.  Smith,  124  Pac.  1070,  1071,  1072, 
34  OkL  247. 

Same— laterloeutory  Jiidsai«Ats 

Code  Civ.  Proc.  N.  Y.  f  1200,  provides 
that  a  "judgment*'  is  either  interlocutory  or 
the  final  determination  of  the  rights  of  the 
parties  in  the  action.  The  "judgment''  re- 
ferred to  in  section  547»  added  by  Laws  1908, 
p.  462,  c.  166,  authorising  judgment  on  the 
pleadings  after  issue  Joined  where  one  is  en- 
titled thereto,  may  be  either  an  interlocutory 
or  final  judgment,  though  the  Code  does  not 
define  an  "interlocutory  judgment/'  which  is 
an  intermediate  or  incomplete  judgment, 
where  the  rights  of  the  parties  are  settled, 
but  something  remains  to  be  done.  White 
V.  Gibson,  113  N.  Y.  Supp.  983,  985,  61  Misc. 
Rep.  436. 

Under  Acts  SOth  Leg.  c.  183,  authorizing 
an  appeal  from  a  judgment  sustaining  a  plea 
of  privilege,  such  a  "judgment;*'  though  in- 
terlocutory, is  final  for  the  purpose  of  an  ap- 
peal.   Luter  V.  Ihnken  (Tex.)  143  S.  W.  675. 

As  sentence  of  tlie  law 

"At  common  law  a  'Judgment'  is  the  de- 
termination or  sentence  of  the  law,  pronounc- 
ed by  a  competent  judge  or  court,  as  the  re- 
sult of  an  action  or  proceeding  instituted  in 
or  before  such  court  or  judge,  affirming  that, 
upon  the  matters  submitted  for  its  decision,  a 
legal  duty  or  liability  does  or  does  not  exist 
It  is  'an  adjudication  of  the  rights  of  the 
parties  in  respect  to  the  claim  involved.' " 
Marsh  v.  Johnston,  108  N.  Y.  Supp.  161,  123 
App.  Div.  596  (quoting  and  adopting  defini- 
tion in  23  Cyc.  p.  665;  citing  JtcNulty  v. 
Hurd,  72  N.  Y.  518,  521;  In  re  Lyman,  14 
N.  Y.  Suii^.  198,  60  Hun,  82,  84). 

A  "Judgment"  Is  the  sentence  of  the  law 
decreed  and  pronounced  after  due  inquiry 


and  deliberation.    In  re  Lance,  106  N.  Y« 
Supp.  211,  214,  55  Misc.  Rep.  13. 

A  "judgment"  is  the  application  of  the 
law  to  the  facts  found,  the  sentence  of  the 
law  upon  the  record,  the  determination  of  the 
cause,  the  act  of  the  whole  court  to  effectuate 
the  reasoning  and  findings  of  the  opinion. 
OonneU  v.  Wright,  97  S.  W.  928,  932, 199  Mo. 
304. 


t( 


A  'judgment'  is  a  decision  or  sentence 
of  the  law."  Fay  v.  Sullens,  81  Pac  426,  427, 
15  Okl.  171. 

A  "Judgment"  is  the  sentence  of  the  law 
upon  the  record.  Howell  v.  Sherwood,  147  S. 
W.  810,  819,  242  Mo.  513 ;  State  ex  rel.  Mc- 
Manus  v.  Muench,  117  S.  W.  25,  29,  217  Mo. 
124,  129  Am.  St  Rep.  536. 

A  "Judgment"  is  the  sentence  of  the  law, 
pronounced  by  a  court  of  competent  jurisdic- 
tion, as  the  result  of  proceedings  instituted* 
It  is  a  Judicial  act,  and,  to  be  valid,  must 
be  pronounced  by  the  court  at  a  time  and 
place  appointed  by  law,  and  in  the  form  it  re- 
quires. People  ex  reL  Beard  of  Com'rs  of 
Montrose  County  v.  Hebel,  76  Paa  550,  19 
Colo.  App.  523  (citing  Cooper  v.  American 
Cent.  Ins.  Co.,  3  Cola  318) ;  O'Brophy  v.  Era 
Gold  Min.  Co.,  85  Paa  679,  683,  36  Cola  247 
(quoting  and  adopting  the  definition  in  (hoop- 
er V.  American  Cent  Ins.  Co.,  3  Colo.  318). 

A  "judgment"  is  but  the  conclusion  in  a 
syllogism  having  for  its  major  and  minor 
premises  the  issues  raised  by  the  pleadings 
•and  the  proofs  thereon.  A  judgment  is  the 
sentence  of  the  law  upon  the  record.  Spin- 
dle V.  Hyde»  152  S.  W.  19,  24»  247  Mo.  32. 

Entry 

The  "judgment"  of  a  court  is  that  which 
it  pronounces,  that  is,  the  judicial  act  by 
which  it  declares  the  decision  of  the  law 
upon  the  matter  at  issue*;  its  entry  being  a 
ministerial  act  affording  permanent  evidence 
of  the  judicial  act  Coleman  v.  Zapp,  151  S. 
W.  1040,  1041.  105  Tex.  491. 

The  rendition  of  a  judgment  is  a  judicial 
act,  but  its  entry  is  purely  ministerial,  and, 
in  absence  of  statute,  an  entry  is  not  essen- 
tial, though  a  judgment  is  essential  to  the 
validity  of  the  entry ;  but,  in  the  absence  o^ 
statute,  there  is  a  distinction  between  a  judg- 
ment and  a  decree,  in  that  a  "judgment**  can 
only  speals  by  the  record,  while  a  "dte^e** 
takes  effect  immediately,  and  its  enrollment 
adds  nothing  to  its  force.  Burke  v.  Burke, 
119  N.  W.  129,  130,  142  Iowa,  206. 

A  "judgment"  is  a  judicial  act  of  the 
court,  and  it  is  as  final  when  pronounced  by 
the  court  as  when  it  is  entered  and  recorded 
by  the  clerk  as  required  by  the  statute;  the 
entry  being  the  ministerial  act  of  the  derk. 
Central  Trust  Co.  of  California  v.  Holmes 
Mln.  Co.,  97  Pac.  390, 391,  80  Nev.  437. 

A  "judgment"  is  a  decision  or  sentence 
of  the  law,  pronounced  by  the  court  and  en- 


Judgment 


1247 


JUDGMENT 


tered  tipon  its  docket,  minntes,  or  record.  A 
mere  oral  decision  Is  not  a  **Jiidgment,"  from 
which  an  appeal  can  be  entered,  until  it  has 
been  put  in  writing  and  entered  as  such. 
Easterling  v.  State,  74  S.  E.  899,  900,  11  Ga. 
App.  134  (citing  4  Words  &  Phrases,  p.  3832). 

The  judgment  issues  from  the  court,  not 
from  the  attorneys  or  the  clerk  of  the  court 
It  precedes  a  formula  and  is  authority  for 
which  the  formula  is  prepared;  but  the 
formula  constitutes  no  part  of  the  judgment 
It  is  only  the  evidence  of  the  existence  of  a 
judgment  that  enables  plaintlflP  to  haye  it  en- 
forced. The  rendition  of  a  judgment  is  a 
judicial  act  of  the  court  pronouncing  the 
sentence  of  law  upon  the  facts  in  controversy 
as  ascertained  by  the  pleadings  and  verdict 
Blohme  V.  Schmancke,  61  S.  E.  1060, 1062,  81 
S.  G.  81  (quoting  Glark  v.  Melton,  19  9.  a 
498:    1  Black,  Judgm.). 

Comp.  Laws  1907,  |  8196,  provides  that 
the  derk  must  enter  judgments  in  a  book 
''called  the  judgment  book."  Section  3197 
provides  that,  immediately  after  entering  the 
judgment,  the  clerk  must  attach  and  file  cer- 
tain papers  including  "a  copy  of  the  judg- 
ment," which  constitutes  the  judgment  roll. 
Section  3801  provides  that  an  appeal  may  be 
taken  within  six  montha  fr^m  the  entry  of 
the  judgment  appealed  fi^om^  Held  that  be- 
fore an  appeal  can  be  taken  from  a  judg- 
ment, it  must  be  entered  in  the  judgment 
book.  Robinson  v.  Salt  Lake  Gity,  109  Pac. 
817,  819,  37  Utah,  520. 

Fosm 

An  entry  in  the  docket  of  a  justice  that 
I  *'find"  that  there  is  due  the  plaiBtifl  the 
sum  of  $58»  W4B  a  ^'judgment"  notwithstand- 
ing the  use  of  the  word,  ^nd."  Fowler  v. 
Thomsen,  94  N.  W.  810,  811,  68  Neb.  578. 

The  "judgment"  of  a  court  is  its  pro- 
nouncement from  the  bench,  the  written  or- 
der being  merely  th^  evidence  of  what  the 
court  decided,  and  the  requirement  that  the 
judge  sign  it  is  directory.  United  States  v. 
Stoller,  180  Fed.  910,  913. 

An  oral  opinion  of  a  judge  sustaining  a 
motion  for  a  preliminary  injunction  is  not  a 
"judgment,"  either  under  the  Ohio  statutes 
or  the  rule  of  the  federal  courts,  nor  does  it 
become  effective  as  an  order  and  binding  on 
the  parties  until  reduced  to  writing  and  en- 
tered of  record,  nor,  in  Ohla,  tmtll  bond  has 
been  given  and  approved.  Manirfngton  v. 
Hocking  Valley  Ry.  Co.,  183  Fed.  133,  141. 

The  ""Judgment"  contemplated  as  the  in- 
dispensable prerequisite  to  a  final  judgment 
against  a  garnishee  is  a  formal,  duly  entered 
judgment — one  capable  of  present  enforce- 
ment A  mere  verbal  announcement  by  a 
justice  of  the  peace  after  the  trial  of  a  cause 
as  to  what  conclusions  he  has  reached  does 
not  in  law  constitute  a  "judprment."  Such 
an  announcement  Is  not  a  judgment  upon 
wliich  an  execution  can  issue,  or  which  can 


be  enforced  in  any  way  save  by  its  being 
properly  reduced  to  writing  and  signed  by 
the  justice.  Nashville,  C.  &  St  L.  Ry.  v. 
Brown,  60  S.  E.  319,  320,  3  Ga.  App.  561  (dt- 
ing  Hargrove  v.  Turner,  34  S.  E.  1,  108  Ga« 
580,  582). 

Entry  of  ruling  on  a  motion  to  strike 
or  quash  or  on  demurrer  to  a  complaint 
"Being  considered  by  the  court  overruled,"  is 
but  a  memorandum  of  the  ruling,  and  not  a 
sufficient  "judgment"  to  authorize  review. 
Ferrell  v.  City  of  Opelika,  39  South.  249,  250, 
144  Ala.  135  (citing  Morgan  v.  Flexner,  16 
South.  716, 106  Ala.  356;  Hereford  v.  Comt», 
28  South.  582,  126  Ala.  369;  CartUdge  y. 
Sloan,  26  South.  918,  124  Ala.  596;  Bessemer 
Land  &  Improvement  Co.  v.  Dubose,  28 
South.  380,  126  Ala.  442;  Dantasler  v.  Swift 
Creek  MiU  Co.,  30  South.  674,  128  Ala.  410). 

Where  a  court  ordered,  adjudged,  and 
decreed  that  defendant  within  10  days  pay 
plaintiff  a  certain  sum,  Instead  of  adopting 
the  expression  "that  plaintiff  do  have  and  re- 
cover," etc.,  the  determination  was  a  judg- 
ment within  the  meaning  of  Code  Civ.  Proc. 
I  577,  defining  a  "judgment"  as  a  final  deter- 
mination of  the  rights  of  the  parties  in  an 
action,  and  it,  was  not  merely  an  interlocu- 
tory order,  for,  no  particular  form  being  pre- 
scribed by  the  CodeJ  the  test  of  the  sufiden- 
cy  of  a  judgment  must  be  the  substance,  rath- 
er than  its  form.  Hentig  v.  Johnson,  96 
Pac.  390,  391,  8  Cal.  App.  221. 

A  "judgment"  is  the  final  determination 
of  the  rights  of  the  parties. in  an  action  or 
proceeding,  as  expressly  provided  by  Rev. 
Codes,  i  6710,  and  while,  when  there  Is  an 
•answer,  any  relief  may  be  awarded  consist- 
ent with  the  complaint  and  within  the  Issuer 
as  expressly  provided  by  section  6713,  yet 
the  award  may  not  extend  further,  find,  when 
trial  is  to  a  jury,  the  Judgment  must  be  in 
conformity  with  the  verdict,  aa  expressly 
provided  by  section  6800,  and  hence  in  eject- 
ment, where  plaintiff  sought  to  recover  only 
part  of  a  tract,  which  part  was  all  that  the 
verdict  awarded  him,  when  properly  constru- 
ed, a  judgment  adjudicating  title  to  the  un- 
disputed portion  and  awarding  plaintiff  resti- 
tution thereof  was  erroneous.  Consolidated 
Gold  &  Sapphire  Mining  Co.  v.  Struthers,  111 
Pac.  152,  155,  41  Mont  565. 

A  sentence,  reciting  that  '*it  Is  therefore 
ordered  that  defendant  be  confine4  in  the 
penitentiary  for  a  term  of  ten  years,"  is  a 
final  "judgment,"  though  the  term  "consider- 
ed" is  not  u.sed.  State  v.  Branton,  87  Pac. 
535,  538,  49  Or.  86. 

A  judgment  of  conviction  for  violating 
a  municipal  ordinance,  reciting  that  accused 
stood  "committed  to  house  of  correction"  un- 
til a  fine  and  costs  should  be  "worked  out  at 
60  cents  per  day,"  was  not  bad  as  failing  to 
show  what  house  was  meant,  or  whether  the 
fine  was  to  be  worked  out  outside  or  inside 
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the  house.    City  of  Chicago  y.  Coleman,  98 
N.  E.  521,  522,  254  111.  388. 

The  entry  of  "Judgment  satisfied"  ts  not 
a  part  of  the  judgment  of  the  court  It  Is  an 
oitry  of  record,  to  be  used  as  evidence  In 
case  there  Is  a  question  about  plaintiffs 
right  afterwards  to  collect  the  judgment 
This  entry  has  no  effect  on  plaintiffs  right 
to  appeal  from  the  judgment  Itself.  Preston 
y.  Henshaw,  77  N.  E.  1153,  192  Mass.  34. 

Under  Code  Civ.  Proc.  |  1007,  providing 
that  a  final  "judgment"  dismissing  the  com- 
plaint either  before  or  after  trial  does  not 
prevent  a  new  action  for  the  same  cause  of 
action  unless  It  expressly  declares  or  it  ap- 
pears by  the  Judgment  roll  that  It  Is  render- 
ed upon  Ita  merits,  a  "judgment**  to  be  a  bar 
to  another  action  for  the  same  cause  of  ac- 
tion must  be  a  Judgment  on  the  merits,  and 
the  fact  that  It  Is  on  the  merits  must  appear 
by  express  declaration,  either  from  the  judg- 
ment or  elsewhere  In  the  judgment  rolL 
Glass  V.  Basin  &  Bay  State  Mln.  Co.,  90  Paa 
753,  765,  85  Mont  667. 

Under  Code  Cr.  Proc.  1895,  art  831,  de- 
fining a  "judgment,"  and  declaring  what  It 
shall  contain,  a  judgment  consists  of  the  facts 
judicially  ascertained,  together  with  the  man- 
ner of  ascertaining  them,  entered  of  record, 
and  the  recorded  declaration  of  the  court 
pronouncing  the  legal  consequence  of  the 
facts  thus  judicially  ascertalued,  and  both  of 
these  parts  are  equally  essential.  Boblnson 
V.  State,  126  S.  W.  276,  279,  58  Tex.  Cr.  R, 
650. 

An  Instrument  headed,  "Account  made 
by  R.,"  indorsed,  "Within  account  approved," 
over  the  signature,  "B.,  County  Judge  of  P. 
County,  Chickasaw  Nation,**  and  "recoraed** 
over  the  signature  of  the  clerk*  is  not  a 
•'Judgment,"  defined  by  Mansf.  Dig.  Ark.  | 
5163  (Ind.  T.  Ann.  St  1899,  |  8368),  as  the 
final  determination  of  the  rights  of. the  par- 
ties in  an  action.  Howell  v.  Brown,  83  S.  "W. 
170,  177,  5  Ind.  T.  718. 

"No  technical  form  Is  required  to  consti- 
tute an  appealable  'judgment  or  decree.*  Its 
efTect  determines  Its  appealability,  and,  if  it 
concludes  the  litigation  in  the  trial  court.  It 
Is  sufficient**  Willis  v.  Maysville  &  B.  S.  R. 
Co.,  02  S.  W.  604,  606,  122  Ky.  658,  13  Ann. 
Cas.  74. 

Power  to  enf oroo 

Thtf  word  "judgment,"  as  used  In  Rev. 
St  1895,  art.  218,  authorizing  the  Issuance  of 
a  writ  of  garnishment  without  bond,  where 
plalutlff  has  judgment  means  a  judgment  un- 
satisfied ;  a  judgment  actually  satisfied  is  in 
the  sense  of  a  statute  no  longer  a  judgment 
for  it  is  functus  officio.  Neither  would  a 
Judgment  lacking  the  elements  of  finality  sat- 
isfy the  definition,  for  in  such  case  something 
would  remain  to  be  determined.  For  a  like 
reason,  a  judgment  marked  "satisfied**  by  an 
official  entry  true  at  the  time,  duly  authoriz- 


ed and  duly  made  and  evidenced  by  an  exe- 
cution duly  returned  ''satisfied'*  by  an  official 
entry  true  at  the  time,  legally  authorized  and 
duly  made,  would  not  satisfy  the  require- 
ment, because  such  a  judgment  is  not  prima 
facie  enforceable.  Masterson  v.  Keller,  89  S. 
W.  803,  804.  40  Tex.  Qv.  App.  333. 

Award  for  oosts 

Under  Code  Civ.  Proc  H  779,  1251,  pro- 
viding for  the  coUecti<»  of  awards  for  costs 
out  of  personal  property  of  the  person  against 
"whom  they  are  granted,  such  awards  are  not 
"judgments,**  and  oonstitbte  no  liens  against 
the  debtor*8  real  estate.  Clinton  v.  South 
Shore  Natural  Gas  &.  Fuel  Co.,  113  N.  Y. 
Supp.  289,  290,  61  Misc.  Bej^  339. 

Adjvdloation  in  prolMnio 

The  "judgment**  referred  to  In  Rev. 
Codes  1899,  |  6296,  providing  that  the  pro- 
bate court  must  render  judgment  either  re- 
jecting a  will  or  admitting  it  to  probate,  is 
the  same  as  or  a  part  of  the  decree  or  final 
order  defined  in  aeetion  6033  as  the  final  d^ 
terminatloii  of  the  rlghta  of  the  parties, 
which  in  the  county  court  la  the  docomenc 
signed  by  the  Judge  and  filed,  embracing  find- 
ings, oondvaionfl,  and  statement  of .  relief 
awarded.  In  re  Ijemery's  Bstate,  107  N.  W. 
865,  306,  16  N.  D.  31^. 

AUowanoe  of  elalm  in  prolMnto 

An  allowance  by  a  probate  court  of  a 
claim  against  an  estate  is  a  "judgment.'* 
Owsley  V.  Central  Trust  Co.  of  .New  York, 
196   Fed.  412,   415. 


AUowanoo  of  elaim  in  liankmptcT 

Though  the  rule  tiuit  a  creditor  who  has 
not  stipulated  for  iuterest  and  accepts  pay- 
meat  of  the  indebtedness  In  ^U  cannot  sub- 
sequently recover  interest  thereon  is  applic- 
able to  the  payment  of  claims  by  a  trastee  in 
bankruptcy,  allowed  claims  proved  in  bank- 
ruptcy proceedings  as  required  by  Bankrupt- 
cy Act  (Act  July  1, 1898,  c.  541,  30  Stat.  560, 
I  57,  and  General  Order  21  (89  Fed.  Ix,  32 
C.  C.  A.  xxii),  are  entitled  to  be  treated  as 
judgments,  and,  as  such,  to  Interest  before 
and  after  allowance.  In  re  John  Osbom*s 
Sons  &  Co.,  177  Fed.  184,  186,  100'  CCA. 
392,  29  L.  R.  A.  (N.  S.)  887. 

AUowanoo  of  olaint  In  insolveno j 

In  proceedings  in  the  county  court  under 
Cobbey's  St  1907,  if  3500-^45,  relating  to 
assignments  for  benefit  of  creditors,  if  the 
deed  of  assignment  is  void,  an  order  allow- 
ing claims  of  creditors  is  not  a  judgment 
and  the  distribution  of  the  assign^  proper- 
ty and  the  discharge  of  the  assignee  do  not 
amount  to  a  judicial  exhaustion  of  the  prop- 
erty of  the  assignor.  Talmage  v.  Mlnton- 
Woodward  Co.,  118  N.  W.  1099,  1100,  83  Neb. 
29. 


AUowanoo  of  dawiagos  in  bisb 
tabUihmont   prbooodincs 

Allowances  made  to  property  owners  as 
damages  in  highway  establishment  proceed- 
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ings  are  not  "judgments"  against  tlie  conn-* 
ty;  the  county  not  being  a  party  to  the  pro- 
ceedings, and  no  relief  being  asked  a^inst 
it.  Lortz  y.  Davis,  97  N.  B.  200,  203,  50  Indl 
App.  337. 

As  cause  of  action 

A  "judgment"  on  which  execution  has 
been  issued  is  not  a  cause  of  action  within 
the  purview  of  Rev.  St  1895,  art.  3367,  pro- 
viding that  limitations  shall  not  run  on  a 
cause  of  aetion  if  the  defendant  shall  be 
without  the  limits  of  the  state;  for,  even 
though  the  judgment  debtor  be  without  the 
state  and  leave  no  property  therein*  execu- 
tion may  be  Issued  and  the  judgment  be  kept 
aUve  and  is  efficacious  as  a  second  judgmaat 
Where  no  ^cecutlon  has  been  Issued  on  a 
judgment  within  12  months  from  its  rendi- 
tion, and  none  can  be  issued  because  of  the 
Inhibition  of  Rev.  St.  1895,  art.  2326a,  and 
the  Judgment  can  only  be  revived  under  scire 
facias  provided  by  article  3361,  the  judg- 
ment Is  a  cause  of  action  within  the  purview 
of  article  3367,  stopping  the  running  of  limi- 
tations during  the  absence  of  .the  defendant 
from  the  jurisdiction.  Splller  v.  HoUinger 
(Tex.)  148  S.  W.  338,  389. 

A  "judgment"  is  a  cause  or  right  of  ac- 
tion of  the  highest  nature  and  an  action 
thereon  accrues  when  the  judgment  Is  ren- 
dered. Snell  V.  Rue,  101  N.  W.  10,  11,  72 
Keb.  571,  117  Am;  St  Rep.  813. 

Rev.  St  1895,  art.  2326a,  provides  that 
if  no  execution  is  issued  within  12  months 
after  the  rendition  of  a  Judgment,  the  judg- 
ment shall  become  dormant,  and  no  execu- 
tion shall  be  Issued  unless  it  shall  be  re- 
vived, but  where  the  6rat  execution  has  is- 
sued within  12  months.  It  shall  not  become 
dormant  unless  10  years  shall  have  elapsed 
from  the  issuance  of  execution-  thereon. '  Ar- 
ticle 1664  applies  the  same  provisions  to 
judgments  of  justices  of  the  peace.  Held, 
that  as  a  dormant  judgment  is  one  on  which 
execution  was  not  issued  within  12  months  or 
one  which  has  not  been  satisfied  nor  extin- 
guished by  lapse  of  time,  but  which  has  re- 
mained so  long  unexecuted  that  execution 
cannot  now  be  issued  upon  it  without  first  re- 
viving the  judgment,  a  Judgnlent  upon  which 
judgment  was  first  Issued  within  12  months 
after  Its  rendition  still  subsists  after  the 
lapse  of  10  years  from  execution,  being  the 
same  sort  of  judgnlent  as  one  on  which  exe- 
cution was  not  issued  within  12  months,  and 
no  time  being  prescribed  in  which  it  can  be 
revived,  it  is  within  article  3358,  providing 
that  •'every  action  other  than  for  the  recov- 
ery of  real  estate  shall  be  brought  within  4 
years  after  accrual  of  the  right  of  action,^ and 
so  such  dormant  judgment  is  a  cause  of  ac- 
tion within  the  purview  of  article  3367,  pro- 
viding for  a  stoppage  of  the  running  of  lim- 
itations on  any  cause  of  action  during  de- 
fendant's absence  from  the  jurisdiction. 
SpiU«r  V.  HolUnger  (Tex.)  148  S.  W.  838,  841. 

2  WDS.&  P.2d  Seb.— 79 


As  oKdae  la  aetloa 

See  Chose  in  Action. 

Claim,  distlngnislied 

The  word  "claim,"  as  used  in  the  Oode, 
relating  to  the  liability  of  stockholders  of 
a  corporation,  cannot  be  intended  to  be  syn- 
onymous with  the  word  **judgment";  hence 
a  creditor  whose  claim  has  not  been  reduced 
to  Judgment  may  maintain  an  action  against 
an  insolvent  corporation  on  behalf  of  him- 
self and  other  creditors  to  enforce  stockhold- 
ers' liabilities,  as  defined  by  Rev.  Codes  1899, 
i  2902,  §§  5767-5770,  authorising  such  an  ac- 
tion. Marshall  Wells  Hardware  Co.  v.  New 
Era  Coal  Co.,  100  N.  W.  1084,  1086,  18  N. 
D.  396. 

Under  Klrby's  Dig.  {§  6169,  6228,  declar- 
ing that  the  rights  of  parties  are  determined 
by  a  judicial  examination  of  the  issues,  and 
defining  a  ''judgment"  as  the  final  determina- 
tion of  the  rights  of  the  parties  in  an  action, 
an  assessment  for  benefits  received  by  the 
public  roads  in  a  drainage  district  establish* 
ed  in  pursuance  of  section  1414  et  seq.  Is  not 
a  judgment  against  the  county,  though  the 
assessment  has  been  approved  by  the  county 
court,  but  it  Is  only  a  claim  the  legal  right 
to  recover  which  can  only  be  determined  on 
a  presentation  thereof  to  the  county  court 
for  allowance.  Rolfe  v.  Spybuck  Drainage 
Dist  No.  1,  140  S.  W.  988,  990,  101  Ark.  29. 

I 

As  m,  contract 
See  Contract 

A»  4ebt  la  sonoval 

See  Debt. 

As  a  de1>t  of  record 

'It  is  a  well-settled  proposition  that  a 
'judgment*  for  money  rendered  by  a  court  of 
competent  jurisdiction  creates  a  debt  of  rec- 
ord for  which  the  person  against  whom  it  is 
rendered  is  liable,  and  an  action  may  be 
maintained  thereon  against  the  Judgment 
debtor.  Such  a  judgment,  rendered  either 
in  an  action  arising  out  of  contract  or  tort 
until  set  aside  by  some  legal  method,  is  con- 
clusive evidence  of  a  fixed,  ascertained,  and 
legitimate  debt  of  the  person  against  whom  « 
it  is  rendered."  Heinl  v.  Terre  Haute,  66 
N.  E.  450,  452,  161  Ind.  44  (citing  Davidson 
V.  Nebaker,  21  Ind.  334,  83  Am.  Dec.  350; 
Gould  V.  Hayden,  63  Ind.  443;  Becknell  v. 
Becknell,  10  N.  E.  414,  110  Ind.  42;  City  of 
Hammond  v.  Evans,  55  N.  B.  784,  23  Ind. 
App.  501;  Black,  Judg.  |§  1,  7,  11;  Freem. 
Judgm.  §  217). 

As  docisioA  of  court 

See  Decision  (Of  Court)* 

Decision  dlstingvislied  and  synonymoos 

See  Decision. 

De<iision  in  criminal  proooodins 

The  "judgment*'  is  the  sentence  of  the 
court  upon  the  verdict  or  finding  of  guilty. 
People  y.  Markham,  99  N.  X.  Supp.  1002^ 
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lOdS,  114  App.  DlY.  387  (dting  People  v. 
Bradner,  13  N.  E.  87,  91,  107  N.  Y.  1,  11; 
People  V.  Bork,  78  N.  Y.  346,  350;  People  V. 
Canepi,  74  N.  E.  473,  474,  181  N.  Y.  398,  402); 
People  ex  rel.  Dauchy  v.  Pitts,  103  N.  Y. 
Supp.  258,  259,  118  App.  Div.  457. 

The  time  at  whicli  a  judgment  or  sen- 
tence of  imprisonment  shall  be  carried  into 
execution,  forms  no  part  of  the  "judgment'' 
which  is  the  penalty  of  the  law,  as  declared 
by  the  court,  while  the  direction  with  re- 
spect to  the  time  of  carrying  it  into  effect  is 
in  the  nature  of  an  award  of  execution,  so 
that,  where  the  penalty  is  imprisonment,  the 
sentence  may  be  satisfied  only  by  the  actual 
suffering  of  the  imprisonment  imposed,  un- 
less remitted  by  death  or  some  legal  author- 
ity. In  re  Collins,  97  Pac.  188,  190,  8  Cal. 
App.  367;  Ex  parte  Eldridge,  106  Pac.  980, 
981,  3  Okl.  Cr.  499,  27  L.  R.  A.  (N.  S.)  625, 
189  Am.  St.  Rep.  967  (quoting  and  adopting 
definitions  in  Ex  parte  Ridley,  106  Pac  553, 
3  Okl.  Cr.  350,  26  L.  R.  A.  [N.  S.]  110,  and 
In  re  Collins,  97  Pac.  188,  8  Cal.  App.  367). 

In  common  parlance  the  words  "convic- 
tion'* and  "judgment"  are  used  interchange- 
ably, and  this  is  done  in  Acts  27th  Gen.  A&- 
sem.  p.  58,  c.  109,  authorizing  a  longer  term 
of  imprisonment  for  burglary  and  larceny  in 
case  of  two  prior  convictions  referred  to  in 
the  indictment.  State  v.  Smith,  106  N.  W. 
187,  188,  129  Iowa,  709,  4  L.  R.  A.  (N.  S.)  539, 
6  Ann.  Cas.  1023. 

Since  the  Code  of  Criminal  Procedure  re- 
quires judgment  to  be  entered  in  ortmlnal 
cases  as  a  matter  of  course  on  the  return  of 
a  verdict,  the  incompetency  of  a  witness 
based  on  his  conviction  of  crime  cannot  be 
established  by  producing  only* such  a  judg- 
ment. To  show  such  incompetency  the  rec- 
ord of  a  conviction  showing  sentence  must 
be  produced.  If  that  which  is  called  the 
judgment  in  the  criminal  procedure  of  the 
state  were,  in  its  legal  effect,  the  same  as  a 
judgment  of  conviction  at  common  law,  such 
judgment  would  be  proper  evidence  of  Incom- 
];)etency;  but  at  common  law  the  judgment 
was  the  final  act  of  the  court  adjudging  the 
*  guilt,  and  included  that  which  is  now  treat- 
ed separately  as  the  sentence.  It  was  pro- 
nounced after  the  court  had  heard  what  the 
accused  could  say  in  bar  of  it,  and,  when 
it  had  been  rendered,  the  sanction  of  both 
the  court  and  jury  was  given  to  the  convic- 
tion. Under  the  statutory  procedure  the 
judgment  adjudges  accused  to  be  guilty  and 
fixes  the  punishment,  and  Is  merely  the  con- 
sequence of  the  verdict,  and  the  court  in 
rendering  it  finally  determines  nothing  as  to 
the  sufficiency  of  the  procedure  and  evidence 
to  justify  the  conviction.  Gulf,  C.  &  S.  F. 
R.  Co.  V.  Johnson,  81  S.  W.  4,  5,  98  Tex.  76. 

Court  and  Practice  Act  1905,  §  473,  pro- 
vides that  the  Supreme  Court  may,  on  peti- 
tion within  one  year,  grant  to  a  person  ag- 
grieved by  any  order,  decree,  decision,  or 


judgment  of  the  superior  court,  who  has 
failed  to  file  or  prosecute  a  petition  for  a 
new  trial  because  of  lack  of  evidence  newly 
discovered,  the  right  to  file  a  motion  for  a 
new  trial.  Gen.  Laws  1896,  e.  251,  §  3,  for 
which  such  section  was  substitued,  affords 
such  remedy  in  the  case  of  "indictment  or 
other  criminal  prosecutions  in  which  verdict 
or  judgment  shall  have  been  rendered  against 
petitioner."  Held,  that  the  word  •^judgment" 
in  section  473  was  used  In  Its  broad  sense, 
and  Included  a  sentence  in  a  crinfinal  prose- 
cution, and  the  fact  that  the  application  of 
the  remedy  to  criminal  prosecutions  might 
cause  inconvenience  in  cases  in  which  the 
sentence  had  been  wholly  or  partly  executed 
would  not  be  ground  for  not  applying  it 
to  such  prosecutions.  State  ▼.  Lynch,  68  AtL 
315,  28  B.  I.  463. 

Beeree 

The  final  "decree"  of  a  court  of  equity  is 
often  alluded  to  as  its  "Judgment" ;  the  word 
"judgment"  being  used  as .  synonymous, 
whether  applied  to  a  decree  in  chancery  or 
a  judgment  at  law.  Hudson  Trust  Co.  v. 
Boyd,  84  Aa  715,  717,  80  N.  J.  Bq.  267. 

Since  by  the  Code  distinctions  are  abol- 
ished. Judgments  at  law  and  decrees  in 
equity  are  all  "judgments."  Matthews  v. 
Wilson,  67  N.  B.  280,  282,  31  Ind.  App.  90. 

The  terms  "judgment"  and  "decree," 
while  strictly  speaking  awlicable  to  suits 
at  law,  and  to  suits  in  chancery,  are  usually 
employed  as  convertible  terms,  especially  as 
the  statute  provides  that  all  general  pro- 
visions, phrases,  and  expressions  shall  be 
liberally  construed  in  order  that  the  true  in- 
tent and  meaning  of  the  Legislature  may  be 
fully  carried  out  Lamson  v.  Hutchings,  118 
Fed.  321,  323,  55  C.  C.  A.  245. 

As  used  in  B.  &  C.  Comp.  S  59,  permitting 
a  defendant,  against  whom  service  of  sum- 
mons by  publication  is  ordered,  to  defend 
after  judgment  upon  good  cause  shown,  and 
section  396,  providing  that  chapter  5,  which 
includes  section  59,  shall  apply  to  suits  in 
equity,  the  term  "judgment"  includes  "de- 
crees," so  that  a  decree  of  mortgage  foreclos- 
ure, based  on  s^vice  by  publication,  may 
be  vacated,  and  the  defendant  therein  al- 
lowed to  defend.  Waymire  v.  Shipley,  97 
Pac.  807,  808,  52  Or.  464  (citing  4  Words  and 
Phrases,  p.  3835). 

The  rendition  of  a  judgment  is  a  judicial 
act,  but  its  entry  is  purely  ministerial,  and, 
in  absence  of  statute,  an  entry  is  not  essen- 
tial, though  a  Judgment  is  essential  to  the 
validity  of  the  »itry;  hut,  in  the  absence  ot 
statute,  there  is  a  distinction  between  a  judg- 
ment and  a  decree,  in  that  a  "judgment"  can 
only*  speak  by  the  record,  while  a  "decree" 
takes  effec^  immediately,  and  its  enrollment 
adds  nothing  to  its  force.  Burke  v.  Burke, 
119  N.  W.  129,  130,  142  Iowa,  206. 

A' claim  evidenced  by  a  final  decree  in 
equity  is  a  debt  established  by  "Judgment," 
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within  Court  and  Practice  Act,  §  1027,  giving 
judgment  creditors  a  right  of  action  on  ad- 
ministration bonds.  Probate  Court  ot  City 
of  Pawtucket  y.  Williams,  73  Ati.  382,  386, 30 
B.  I.  144,  19  Ann.  Ca&  554. 

While  decrees  in  equity  often  extend  to 
matters  beyond  the  purview  of  judgments  at 
law,  they  are  nevertheless  judgments  within 
Code  Civ.  Proc.  §  1000,  defining  a  judgment 
as  the  final  determination  of  the  rights  of 
the  parties  .in  an  action  or  proceeding,  and, 
so  far  as  the  decree  awards  a  recovery  of 
money,  it  is  in  nowise  different  from  judg- 
ments at  law.  4taymond  v.  Blancgrass,  93 
Pac.  648,  651,  36  Mont  449,  15  L.  R.  A.  (N. 
S.)  976. 

A  decree  of  divorce,  which  required  the 
husband  to  pay  to  the  wife  a  specified  sum 
as  a  part  of  her  share  of  the  community 
property  of  the  parties  and  attorney's  fees, 
and  a  specified  sum  per  month  for  the  sup- 
port of  the  children  of  the  parties,  is  a 
"judgment"  within  Rem.  &  Bal.  Code,  {  457, 
making  judgments  bear  interest  and  the 
sums  awarded  bear  interest;  there  being 
no  distinction  under  the  Code  between  "de- 
crees" and  "judgment"  Smith  y.  Smith,  115 
Pac.  166,  167,  63  Wash.  288. 

In  view  of  code,  {  2998,  declaring  that 
all  decrees  for  money  may  be  enforced  by 
execution,  and  sections  3002-3007,  requiring 
clerks  of  courts  to  issue  executions  on  judg- 
ments rendered  in  th^r  respective  courts 
and  section  2970,  declaring  the  word  "judg^ 
ment"  to  include  decrees,  a  master  authorized 
to  sell  land  under  a'  decree  to  enforce  a 
vendor's  lien  thereon  is  authorized  to  issue 
an  execution  for  unpaid  balance,  though  such 
decree  does  not,  in  t^rms,  provide  therefor. 
Hyder  v.  Butler,  52  S.  W.  876,  877,  103  Tenn. 
289. 

Gen.  St  1887, 1 1145,  provided  that  writs 
of  error  from  judgments  and  decrees  of  the 
superior  court  might  be  brought  to  the  Su- 
preme Court  of  Errors  to  review  matters  of 
law  only,  and  by  Pub.  Acts  1897,  c.  194,  the 
words  "and  decrees"  were  dropped  from  sec- 
tion 1145.  Held,  that  such  amendment  did 
not  prevent  the  suin^g  out  of  a  writ  of  error 
to  review  a  decree  In  equity,  since  the  words 
"judgments  of  the  superior  court,"  as  used  in 
section  819,  Gen.  St.  1902,  inclnde  final  deci- 
sions of  that  court  in  equity.  Gary  v.  Phoe- 
nix Ins.  Co.,  78  Atl.  426,  429,  83  Conn.  690. 

Diseharge  in  lianknipt^y 

A  discharge  In  bankruptcy  is  nothing 
more  than  a  "judgment"  of  the  federal  court 
by  which  It  is  granted  and  must  be  proved 
when  offered  in  evidence  In  the  same  manner 
as  any  other  judgment.  Hamon  v.  Foust,  150 
S.  W.  418,  127  Tenn.  32. 

As  evidence  of  indeMedness 

See  E\'idence  of  Indebtedness. 

Enelnaion  of  alien 

A  certificate,  made  by  a  United  States 
commissioner,  that  a  certain  Ohinese  person 


was  tried  before  faixft  for  being  unlawfolly 
in  the  United  States  and  discharged,  is  not 
a  "judgment,"  nor  copy  of  a  judgment,  and  is 
not  admissible  in  evidence  to  prove  the  fact 
so  recited.  Bx  parte  Hung  Foot,  174  Fed. 
70,  71. 

Findings  of  conrt 

A  "judgment"  is  affinal  determination  of 
the  rights  of  parties  in  an  action,  and  a 
finding  of  facts  by  the  court  corresponding 
to  the  verdict  of  a  jury  is  not  a  judgment. 
Nelson  V.  SchmoUer,  110  N.  W.  658,  659,  77 
Neb.  717. 

Same— Finding   and    eertifioate  on   in- 
qnisition   of  insanity 

An  Inquest  of  insanity  held  by  two  jus- 
tices of  the  peace  upon  the  alleged  Insanity 
of  any  person  or  inhabitant  of  their  county, 
and  their  certificate  that  said  person  there- 
in named  Is  insane  and  a  proper  subject  for 
treatment  in  the  hospital  for  the  Insane,  is 
not  a  judgment  -  of  a  court  or  equivalent 
thereto,  nor  is  such  finding  and  certificate 
equivalent  to  a  verdict  of  a  jury  or  a  finding 
of  a  court  that  such  person  is  of  unsound 
mind  and  incapable  of  managing  his  own 
estate,  its  purpose  being  to  establish  the  fact 
that  such  person '  is  entitled  to  admission 
to  a  hospital  for  the  insane  for  treatment 
Leinss  v.  Weisa,  71  N.  B.  254^  255,  256,  33 
Ind.  App.  344. 

Fine 

See  Fine. 

As  instmnient 

«    See  Instrument." 

Am  in  tlie  bre^ast  of  the  conrt 

See  Breast  of  the  Court 

Judgment  in  special  proeeedins 

Since  a  summary  proceeding  is  a  special 
proceeding  and  not  an  action,  there  can, 
properly  speaking,  be  no  "judgment"  in  sum- 
mary proceedings,  although  the  final  order 
is  in  effect  a  judgment  and  is  frequently 
referred  to  as  such.  Seymour  v.  Hughes, 
105  N.  Y.  Supp.  249,  250,  55  Misc.  Rep.  248. 

In  Code  Civ.  Proc.  |  1340,  authorizing 
an  appeal  to  the  Appellate  Division  from  a 
final  judgmei^  rendered  by  a  county  court 
in  certain  calls,  the  word  "judgment"  means 
a  judgment  in  an  action  which  is  clearly 
distinguishable  from  a  special  proceeding, 
such  as  a  summary  proceeding  to  recover 
possession  of  lands.  Barrus  v.  Parsons,  96 
N.  Y.  Supp.  859,  361,  109  App.  Dlv.  634. 

The  word  "judgments,"  as  used  in  Code 
Civ.  Proc.  N.  Y.  §  190,  subd.  1,  providing  that 
appeals  may  be  taken  to  the  Court  of  Ap- 
peals from  judgments  or  orders  finally  de> 
termining  actions  or  special  proceedings  and 
from  orders  granting  new  trials  or  exceptions 
where  the  appellants  stipulate  that  upon  af- 
firmance judgment  absolute  shall  be  rendered 
against  them,  referred  only  to  a  judgment 
In  an  action,  and  the  wobds  "special  proceed- 
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Ingi^  velate  to  tbe .  tntecedent  Word  "or- 
d«r8,"  and  hence  a  final  order  to  be  reviewed 
must  be  an  order  In  special  proceedings. 
Strictly  speaking,  there  can  be  no  Judgment 
absolute  in  a  special  proceeding  at  all,  be* 
cause  a  special  proceeding  is  terminate  by 
an  order  and  not  by  a  Judgment  eo  nomine. 
Thus  a  final  termination  of  the  rights  of  the 
parties  to  a  special  proceeding  in  the  Surro- 
gate's Court  is  styled  indifferently  "final 
order"  or  a  "decree,"  but  not  a  "Judgment." 
In  re  Gibson,  88  N.  B.  1100,  1102,  195  N.  Y. 
406  (quoting  Van  Arsdale  y.  King,  49  N.  B. 
866,  166  N.  T.  825). 

Saa&e— Condemaation  prooeediiics 

A  "Judgment"  confirming  the  award  in 
a  condemnation  proceeding  and  vesting  the 
tittle  in  plaintiff  therein  is  a  "Judgment"  with- 
in the  statutes  requiring  the  payment  of  in- 
terest on  Judgments.  Brunn  v.  Kansas  City, 
115  S.  W.  446,  448,  216  Mo.  108. 

Jmdcment  liy   default . 

A  garnishee  petitioned  the  Supreme 
Court,  under  Court  and  Practice  Act  1005, 
8  471,  and  Gen.  Laws  1900,  c  297,  |  1,  for 
trial  as  to  the  question  of  its  liability  as 
garnishee  in  a  case  in  which  no  trial  had 
been  had,  but  in  which  Judgment  was  tea* 
dered  by  default,  and  showed  that,  by  mis- 
take, an  ofllcer  of  the  corporation  garnishee 
failed  to  set  out  in  his  account  of  return  that 
he  was  an  officer  of  the  corporation  garn- 
ishee, and  that  because  of  such  mistake  in 
the  filing  of  its  account  it  was  charged  as 
garnishee  with  the  amount  of  Judgment 
against  defendant  in  the  action.  Held  th^t, 
as  the  garnishee  became  liable  by  force  of 
statute  and  not  by  an  adjudication  of  the 
court,  the  fact  that  he  was  "charged  by  his 
default"  could  not  be  regarded  as  a  "Judg- 
ment,*' and  it  might  show  the  filing  of  the 
retum«  or  any  defense  it  had  in  the  pending 
action.  Premium  Tea  Co.  v.  Mallovelle,  79 
Att.  826,  826,  32  R.  I.  335. 

As  Jadgment  lien 

The  word  "Judgment,"^  In  Bankr.  Act 
July  I,  1898,  e.  541,  |  67f,  80  Stat.  665,  pro- 
viding that  all  levies.  Judgments,  attach- 
ments, or  other  liens  obtained-  through  legal 
proceedings  against  an  insolvent  within  four 
months  prior  to  the  filing  of  Ae  petition  in 
banluruptcy  against  him  shall  be  void  in 
case  he  is  adjudged  a  bankrupt,  refers  only 
to  the  lien  of  the  Judgment,  the  Judgment  re- 
maining an  assignable  claim  against  the  es- 
tate. Davis  V.  Jewett  B^o&  &  Jewett,  97  N. 
W.  16, 17,  17  S.  D.  410. 

Jnstiee  eomrt  Jmdsment 

In  Code,  art  93,  §  114,  providing  that  in 
paying  the  debts  of  a  decedent  an  adminis- 
trator shall  pay  all  taxes  in  preference  to 
other  debts,  and  next  claims  for  rent  in 
arrear  for  which  a  distress  might  be  levied 
by  law,  and  then  Judgments  and  decrees  shall 
next  be  wholly  discharged,  the  priority 
provision  is  not  limited  to  Judgments  or  de- 


crees of  courts  of  record,  but  extends  to  and 
includes  a  Judgment  of  a  Justioe  of  the  peace. 
Newcomer  v.  Beeler,  82  AtL  460,  116  Md. 
647. 

Judement  asainst  oontraotor  as  Jadg^ 
ment  against  sabeontraetor 

A  "Judgment"  against  a  contractor  for 
injuries  to  a  pedestrian  falling  over  an  ob- 
struction in  a  street  caused  by  a  subcontrac- 
tor in  the  performance  of  his  contract  is  not 
a  Judgment  against  the  subcontractor  within 
a  policy  stipulating  that  insurer  will  in- 
demnify the  subcontractor  ^gainst  loss  for 
injuries  to  employes  and  the  public,  since  a 
loss  is  not  sustained  until  liability  has  been 
established  against  the  subcontractor  by  a 
Judgment,  and  the  fact  of  notice  to  defend 
the  action  against  the  contractor  merely 
makes  the  Judgment  against  him  conclusive 
evidence  as  against  the  subcontractor  as  to 
the  issues  actually  litigated.  Creem  v.  Fi- 
delity &  Casualty  Co.  of  New  York,  126  N.  X, 
Supp.  566,  660,  141  App.  Div.  493. 


UabUity 
See  liabUity. 

As  a  Item 
See  lien. 

A»  Jadcveat  astaUislUac  a 
lien 

The  word  "Judgment,"  in  an  undertaking 
given  to  discharge  a  mechanic's  Uen  under 
Uen  Law  (Lows  1897,  p.  523,  c.  418,  {  20), 
conditioned  to  pay  any  Judgment  which  may 
be  recovered  In  an  action  to  enforce  the  lien, 
means  a  ^dgment  that  a  valid  lien  exists, 
and  hence  the  sureties  on  an  undertaking 
given  to  discharge  a  mechanic's  lien,  and  con« 
ditloned  to  pay  any  Judgment  which  may  be 
recovered  in  an  action  to  enforce  the  lien, 
are  not  liable,  unless  the  Judgment  establish- 
es the  validity  of  the  lien.  Casey  v.  Connors 
Bros.  Const.  Co.,  108  N.  X.  Supp.  1103,  53 
Misc.  Rep.  lOL 

Iiieenae 

"The  order  of  a  county  court  granting  a 
license  to  keep  a  dram  shop  is  a  'Judgment* " 
Weber  v.  Lane.  71  S.  W.  1099,  1102,  99  Mo. 
App.  69. 

Natuvalisatiom 

"It  is  settied  by  the  authorities  that 
an  order  admitting  an  alien  to  citizenship  is 
a  'Judgment'  of  the  same  dignity  as  any  oth- 
er Judgment  of  a  court  having  Jurisdiction. 
This  being  so,  such  Judgment  must  possess 
the  same  qualities  as  any  other  Judgment  of 
a  court  having  Jurisdiction,  and  consequeift- 
ly  it  cannot  be  set  aside,  except  in  some  rec- 
ognized lawful  moda"  Hence,  under  Code 
Civ.  Proc.  I  473,  authorizing  a  motion  to  set 
aside  a  Judgment  only  in  case  It  is  made 
within  ten  months  after  Judgment  is  taken, 
where  a  motion  to  annul  an  order  admit- 
ting an  alien  to  citizenship  was  made  more 
than  three  years  after  the  original  order,  the 
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appearance  of  the  naturalized  dtizen  and 
bis  consent  to  the  granting  of  the  motion 
would  not  give  the  court  Jurisdiction.  In  re 
Tinn,  84  Pac  152,  148  CaL  773,  IIS  Ata.  St 
Rep.  354. 

Kisi  Judgment 

While  a  nisi  Judgment  is  in  some  senses 
a  "Judgment,"  it  is  not  a  Judgment  within 
Code  Cr.  Proc.  1911,  art.  1193  (Code  Or.  Proc. 
1895,  art  1143),  which  allows  district  and 
county  attorneys  and  clerks  of  courts  a  5 
per  cent  commission  on  all  fines,  forfeitures, 
etc.,  collected  for  the  state  or  county  on 
Judgments;'  and  hence  the  incumbent  in  the 
office  of  clerk  of  a  district  court  when  final 
Judgment  was  rendered  under  forfeiture  of 
a  bail  bond,  and  not  his  predecessor,  who  was 
the  Incumbent  when  nisi  Judgment  was  ob- 
tained, is  entitled  to  the  commission.  Mc- 
Hugh  V.  Reese  (Tex.)  149  S,  W.  743,  745. 

Opiaion  and  reaaona 

"A  'Judgment*  or  decree  is  a  declaration 
of  the  law  applicable  to  the  facts  npon  the  i»- 
sue  involved,  and,  when  the  court  r^iderlng 
it  has  Jurisdiction  of  the  subject-matter  and 
of  the  parties,  it  is  binding  upon  them  until 
modified  or  set  aside  in  the  manner  prescrib- 
ed for  that  purpose.  *  *  *  The  opinion 
forms  no  part  of  the  Judgment"  Where  the 
terms  of  a  decree  are  in  conflict  with  recitals 
of  fact  in  the  opinion,  the  decree  la  controll- 
ing. State  V.  Gray,  71  Pac.  978^  979,  42  Or. 
261. 

Order 

An  order,  which  takes  the  form  of  a  final 
Judgment  in  a  cause,  is  termed  a  "Judgment," 
as  distinguished  from  an  "order**  made  dur- 
ing the  pendency  of  the  sruit  City  of  Chica- 
go V.  Coleman,  98  N.  E.  521,  522,  254  111. 
338. 

An  order  by  which  the  findings  and  con- 
clusions of  a  special  master,  to  whom  was 
referred  a  contested  application  for  a  dis- 
charge, were  affirmed,  and  his  report  "adopt- 
ed as  the  opinion,  conclusions,  and  Judgment 
of  the  court**  is  not  a  "Judgment  granting  or 
denying  a  discharge,*',  within  Bankr.  Act  July 
1,  1898,  c.  541,  f  25a  (2),  30  Stat  558,  and  is 
not  appealable.  Ragan,  Maione  &  Co.  v.  Cot- 
ton ft  Preston,  195  Fed.  69,  70,  116  O.  0.  A. 
576. 

An  order  of  the  district  court,  quashing 
a  resolution  of  county  commissioners  des- 
ignating a  newspaper  as  the  official  county 
newspaper  and  as  the  one  in  which  the  no- 
tice and  delinquent  tax  list  shall  be  publish- 
ed, is  not  a  "Judgment'*  the  entry  by  the 
derk  of  a  Judgment  signed  by  him  being  a 
necessary  step,  and  is  not  appealable.  Dar- 
by V.  Board  of  Com*rs  of  Steele  County,  123 
N.  W.  662,  663,  109  Mhin.  258. 

An  order  staying  an  action  to  f  ordose  a 
mortgage  on  which  interest  and  part  of  the 
principal  are  overdue,  as  authorized  by  Rem. 
ft  Bal.  Code, J  1126,  on  payment  into  court  of' 


amount  due  with  costs,  determines  the  action 
and  provides  a  final  Judgment  therein,  and 
is  appealable  within  section  1716,  subd.  6, 
authorizing  appeals  from  an  order  determin- 
ing the  action  and  preventing  a  final  Judg- 
ment. Enisell  v.  Brunet  111  Pac.  894,  895,. 
60  Wash.  610. 

A  "Judgment**  is  the  decision  or  sentence 
and  law  pronounced  by  a  court  or  other  com- 
petent tribunal  on  the  matter  contained  in 
the  record.  It  is  the  final  consideration  and 
determination  of  a  court  of  competent  Juris- 
diction on  the  matters  submitted  to  it.  It 
includes  an  order  of  the  probate  court  on  an 
administrator  to  pay  over  a  sum  of  money,  or 
to  sell  property  belonging  to  the  estate  to  pay 
debts.  Orchard  v.  Wright-Dalton-Bell-An- 
chor  Store  Co.,  125  S.  W.  486,  504,  225  Mo. 
414,  20  Ann..  Cas.  1072. 

An  order  of  a  recorder  in  the  city  of 
New  Orleans,  in  a  proceeding  under  an  ordi- 
nance relating  to  Juvenile  vagrants  for  the 
commitment  of  such  a  person  to  the  House 
of  the  Good  Shepherd,  is  not  a  "Judgment"  • 
State  ex  rel.  Caillouet  v.  Marmouget  85' 
South.  529,  583,  111  La.  225. 

An  order  of  notice  Is  not  a  Judgment  so 
as  to  preclude  a  probate  court  from  amend- 
ing its  records  by  inserting  an  order  of  notice 
of  appointment  of  executors.  Smith  v.  Whal- 
ey,  61  Ati.  173,  175,  27  R,  I.  186. 

An  order  denying  motions  for  findings 
and  Judgment  on  the  ground  that  there  has 
been  a  settlement  of  the  controversy  is  an 
order  striking  the  cause  from  the  calendar,' 
and  is  not  a  Judgment,  though  such  order 
recited  the  facts,  and  ordered  and  adjudged 
that  the  action  was  fully  settled,  as  a  Judg- 
ment as  defined  by  Rev.  St  1898,  §  2882,  Is 
the  final  determination  of  the  rights  of  the 
parties  in  the  action.  Dr.  Slioop  Family 
Medicine  Co.  v.  Schowalter,  98  N.  W.  9i0, 
941,  120  Wis.  663. 

An  unconditional  order  made  under  Cob- 
bey*s  Ann.  St.  1903,  {  1?28,  that  a  garnishee 
pay  money  into  court,  is  a  "Judgment"  with- 
in the  meaning  of  the  statutes,  making  Judg- 
ments, when  docketed  in  the  office  of  the 
clerk  of  the  district  court  a  lien  on  the  land 
of  the  debtor  situated  in  the  county.  John- 
son V.  Samuelson,  117  N.  W.  470,  471,  82  Neb. 
201,  130  Am.  St  Rep.  666. 

The  words  "Judgment  or  final  order," 
in  Oomp.  Laws  1897,  §  10642,  providing  that 
any  "Judgment  or  final  order**  in  a  suit  in 
garnishment  may  be  set  aside  or  removed 
to  the  Supreme  Court  In  like  manner  and 
with  the  same  effect  as  other  personal  ac^ 
tions,  include  an  order  adjudging  that  a  writ 
of  garnishment  be  quashed  and  the  garnishee 
defendant  released  from  liability  with  costs 
to  defendant  since  the  order  is  in  effect  and 
in  fact  a  Judgment  against  plaintiff  and  in 
favor  of  garnishee  defendant  finally  disposing 
of  the  garnishment  proceedings  with  costs 
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and  attorneys*  fees  against  plaintiff  to  be 
taxed,  and  the  order  is  reviewable  by  tbe 
Supreme  Court  on  error.  Recor  v.  St  Clair 
Circuit  Judge,  102  N.  W.  643,  644,  139  Mich. 
156. 

Under  Code  Civ.  Proc.  §  1003,  defining 
an  "order"  as  every  direction  of  a  court  or 
judge  made  or  entered  in  writing  and  not 
Included  in  a  judgment,  the  determination  by 
the  judge  of  a  superior  court  to  dismiss  pro- 
ceedings to  compel  a  witness  to  answer  ques- 
tions and  complete  his  deposition,  contained 
in  an  order  virtually  denj^ug  the  motion,  was 
not  a  "judgment,"  within  the  meaning  of 
section  577,  defining  a  "judgment"  as  a  final 
determination  of  the  rights  of  the  parties  in 
the  action  or  proceeding.  In  re  Scott,  96 
Pac.  385,  389,  8  Cal.  App.  12. 

In  legal  parlance  an  order  of  court  which 
apparently  finally  determines  the  rights  of 
parties  in  the  action  or  suit  is  spoken  of  as 
a  "judgment"  or  decree.  In  fact,  so  general 
are  these  terms  in  the  common  understand- 
ing that  the  word  "valid,"  "voidable,"  or 
"void"  is  usually  prefixed  to  them  in  order 
to  mark  their  relative  value.  Schlarb  v.  Cas- 
taing,  97  Pac.  289,  291,  50  Wash.  331. 

The  words  "judgment"  and  "order,"  in 
Code,  f  542,  subd.  3,  which  provides  that  the 
Supreme  Court  may  reverse,  vacate,  and 
modify  a  judgment  of  a  district  court  for  er- 
rors appearing  on  the  record,  and  in  revers- 
ing such  "judgment"  or  order  may  reverse, 
vacate,  or  modify  any  immediate  order  in- 
volving the  merits  of  the  action  or  any  part 
thereof,  are  used  somewhat  Indiscriminately, 
so  much  so  as  to  suggest  that  any  specific 
independent  part  of  a  "judgment"  is  appeal- 
able. Kremer  v.  Kremer,  90  Pac.  998,  999,  76 
Kan.  134. 

Motions  are  not  original  and  independent 
proceedings,  but  are  only  incidental  steps 
taken  in  all  classes  of  cases  pending ;  and  the 
rulings  of  the  court  thereon  are  not  "judg- 
ments." State  ex  rel.  Shackelford  v.  Mc- 
Elhinney,  145  S.  W.  1139,  1143,  241  Mo.  692. 

Under  L.  O.  L.  §  549,  providing  that  any 
party  to  a  judgment  or  decree  may  appeal 
therefrom,  and  section  548,  defining  a  "judg- 
ment" as  an  order  affecting  a  substantial 
right  and  determining  the  action  or  suit,  or 
an  order  setting  aside  a  judgment  and  grant- 
ing a  new  trial,  an  order  denying  a  motion 
for  new  trial  is  not  appealable.  Macartney 
V.  Shipherd,  117  Pac.  814,  815,  60  Or.  133, 
Ann.  Cas.  1913D,  1257. 

In  view  of  Mills'  Ann.  Code,  |  371,  pro- 
viding that  "every  direction  of  a  court  or 
judge  made  or  entered  in  writing  and  not 
included  in  a  judgment  is  denominated  an 
order,"  and  section  442  providing  that  a  judg- 
ment includes  "all  final  orders,  decrees  and 
determinations  in  an  action,"  a  certificate  of 
a  clerk  of  the  district  court  authenticating 
the  record  of  a  Judgment  appealed  from. 


which  states  it  to  be  a  "true,  perfect,  and 
complete  transcript  of  all  the  files  and  of  all 
'orders'  of  court  made  and  entered  in  the" 
case,  is  sufficient  as  including  the  record  of 
the  "judgment"  Stete  Bank  of  Chicago  v. 
Plummer,  102  Pac.  1082,  1083,  46  Colo.  71. 

Code  Civ.  Proc.  S  577,  defines  a  "judg- 
ment" as  a  final  determination  of  the  rights 
of  the  parties  in  an  action  or  proceeding. 
Section  1716  declares  that  all  issues  of  fact 
joined  in  probate  proceedings  must  be  tried 
in  conformity  with  the  requirements  of  arti- 
cle 2,  c.  2,  of  this  title,  and  that  judgments 
therein  on  Issues  joined,  as  well  as  for  costs, 
may  be  entered  and  enforced  by  execution  or 
otherwise  by  the  court  as  in  civil  actions; 
and  section  963  authorizes  an  appeal  from 
a  judgment  or  order  against  or  in  favor  of 
setting  apart  property  or  making  an  allow- 
ance to  a  widow.  Held,  that  an  order  deny- 
ing an  alleged  widow's  petition  for  a  home- 
stead allowance,  based  on  her  claim  of  wid- 
owhood, on  which  issue  is  Joined,  is  not  a 
mere  order  made  on  a  motion  in  a  pending 
proceeding,  bat  a  "judgment"  to  which  the 
doctrine  of  res  Judicata  applie&  Harring- 
ton's Estate,  81  Pac.  546,  547,  147  .Cal.  124, 
109  Am.  St  Rep.  118. 

A  "judgment"  is  defined  by  Rev.  St  | 
2882,  as  the  final  determination  of  the  rights 
of  the  parties  in  the  action.  There  can  be 
but  one  judgment  in  one  action,  and  that 
must  finally  dispose  of  the  rights  of  the  par- 
ties. In  a  garnishment  where  a  Judgment 
against  the  garnishee  was  reversed  on  appeal, 
an  order  thereafter  made,  requiring  plaintiff 
to  restore  to  the  garnishee  the  amount  col- 
lected on  the  judgment  wa&  not  a  "judg- 
ment" within  the  statute  prohibiting  appeals 
from  judgments  for  less  than  $100,  but  was 
appealable  as  a  final  order  affecting  a  sub- 
stantial right  made  in  special  proceedings  or 
upon  a  summary  application  in  an  action 
after  judgment  wlUiin  Laws  1895,  c.  212, 
subd.  2.  Lewis  v.  Chicago  &  N.  W.  R.  Co.,  72 
N.  W.  976,  97  Wis.  368. 

The  words  "Judgment  of  the  court"  in 
Sess.  Laws  1903,  c  59,  p.  74,  f  4,  providing 
that  appeals  from  the  "judgment  of  .the 
court"  in  a  tax  foreclosure^  may  be  taken  to 
the  Supreme  Court  at  any  time  within  30 
days,  seem  to  be  broad  enough  to  comprehend 
any  final  judgment  rendered  in  the  action 
against  the  owner  of  the  land  whereby  he  is 
deprived  thereof  and  would  apply  to  an  ap- 
peal, from  an  order  in  such  action,  to  vacate 
the  judgment  though  the  litigation  is  be- 
tween a  private  certificate  holder  and  owner 
of  the  property.  Brown  v.  Davis,  78  Pac  779, 
36  Wash.  135. 

An  appeal  from  an  order  continuing  to 
the  hearing,  an  injunction  restraining  defend- 
ant from  trespassing  on  land,  pending  litiga- 
tion, is  not  an  appeal  from  the  "judgment" 
but  from  a  Judicial  order.  The  term  "order" 
is   sometimes   applied   to  an   Interlocutory 
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Judgment  or  decree,  and,  under  the  Oodes  of 
the  Beveral  states.  Interlocutory  Judgments 
and  decrees  are  no  longer  recognijsed,  and 
"orders'**  have  been  substituted  therefor. 
Carter  v.  White,  46  S.  B.  »83,  984,  134  N. 
C.  466,  101  Am.  St  Rep.  853. 

Order  dismissing  action 

An  order  dismissing  a  petition  for  a  bank- 
ruptcy adjudication  is  a  "Judgment  refusing 
to  adjudge  defendant  a  banknip<$^  within 
Bankr.  Act,  f  25a,  making  such  a  judgment 
appealable.  Stevens  v.  Nave-McCord  Mer- 
cantile Co.,  150  Fed.  71,  73,  80  C.  C.  A.  25. 

"Judgments"  of  dismissal  and  for  costs 
are  within  the  rule  that  a  judgment  by  a 
court  having  Jurisdiction  "of  the  cahe  cannot 
be  collaterally  attacked.  Clark  v.  Southern 
Can  Co.,  81  Atl.  271,  274,  116  Md.  86,  86  L. 
R.  A.  (N.  S.)  980. 

Order  disniissin^  appeal 

Rev.  St.  1889,  S  2882,  defines  a  Judgment 
to  be  the  final  determination  of  the  rights 
of  ^e  parties  in  the  action.  A  judgment 
is  ^sentially  different  from  an  order  dis- 
missing an  appeal  from  a  decision  of  a 
county  board  disallowing  a  claim  against 
the  county,  and  such  a  dismissal  is  an  order 
from  which  an  appeal  may  be  taken  under 
section  3062.  EUis  v.  Barron  County,  98  N. 
W.  232,  233,  120  Wis.  390. 

Order  for  exeention  or  sentenoe 

An  order  appointing  a  day  for  execution, 
made  in  a  capital  case  after  the  sentence  of 
death  has  been  pronounced,  is  not  a  "Judg- 
ment," within  Criminal  Procedure  Act  of 
1898  (P.  li.  1898»  p.  885)  §  65,  or  within  the 
rule  that,  when  the  term  in  which  final  Judg- 
ment was  regularly  perfected  has  expired, 
the  court  has  no  power  to  grant  a  new  trial 
unless  it  be  shown  that  the  Judgment  was 
rendered  without  Jurisdiction  or  was  obtained 
by  fraud.  State  v.  ToUa,  68  Ati.  338,  839,  73 
N.  J.  Law,  249. 

Order  for  Judgment 

A  decision  is  in  some  respects  Uke  the 
verdict  of  a  Jury;  it  affords  a  proper  basis 
upon  which  a  judgment  may  be  entered^  but 
is  not  itself  a  "Judgment"  So,  also,  an  order 
for  judgment  made  by  the  court  is  not  itself 
a  ''judgment."  Kennedy  v.  Citizens*  Nat 
Bank,  93  N.  W.  71,  72,  119  Iowa,  123. 

A  minute  order  denying  the  relief  prayed 
for  in  the  complaint  is  not  a  Judgment  from 
which  an  appeal  can  be  taken,  under  Rev. 
Codes,  §  4807.  Blsslng  v.  Blsslng,  115  Pac. 
827,  828, 19  Idaho,  777. 

Order  of  sale 

An  order  for  the  sale  of  real  estate  by 
a  guardian  and  the  confirmation  thereof  in 
an  ex  parte  proceeding,  although  different  in 
form  from  Judgments  in  adversary  proceed- 
ings, has  the  force  and  effect  of  a  final  judg^ 
ment  and  is  a  "judgment,"  within  Burns' 
Ann.  St  1908,  {  295,  cl.  4,  Umiting  the  time 


within  which  actions  may  be  brought  for  the 
recovery  of  realty,  sold  by  guardians,  etc., 
under  a  Judgment  specifically  directing  the 
sale.  SeU  v.  Keiser,  96  N.  E.  812,  814,  49 
Ind.  App.  101. 

"An  order  of  seizure  and  sale  is  not  a 
'Judgment'  for  all  purposes  and  in  the  full 
sense  of  the  term,  but  it  is  a  decree  of  a 
court  in  aid  of  the  execution  of  an  obliga- 
tion which,  by  law,  is  given  the  effect  of  a 
judgment  quoad  the  particular  property  to 
which  it  refers.  It  is  a  judgment  in  so  far 
that  an  appeal  will  lie  therefrom  for  the  re- 
view of  the  question  of  the  sufficiency  of  the 
evidence  upon  which  it  is  based."  Huber  v. 
Jennlngs-Heywood  Oil  Syndicate,  35  South. 
889,  893,  111  La.  747. 

An  order  of  selsure  and  sale  is  not  a 
"Judgment"  in  the  legal  sense  of  the  term, 
and  an  action  to  annul  a  sale  made  under 
executory  process  is  not  an  action  to  annul 
a  judgment,  and  as  such  subject  to  the  pre- 
scription of  one  year.  Pons  v.  Yazoo  &  M. 
V.  R.  Co.,  47  South.  440,  450,  122  La.  156. 

A  Judgment  of  sale  for  whatever  is  due 
is  not  a  Judgment  against  the  property  for 
a  definite  or  specific  amount  The  statute 
contemplates  a  judgment  against  the  prop- 
erty, and  an  order  for  the  sale  of  the  same 
to  satisfy  the  Judgment,  and  the  entry  of  a 
"Judgment  of  sale'^  is  rather  an  order  for  the 
enforcement  of  a  Judgment  than  a  judgment 
itself.  Oage  v.  People,  69  N.  B.  80,  83,  206 
in.  547. 

personal  property 

See  Personal  Property. 
preference 

See  Preference. 

As  proceeding 

See  Proceeding. 

As  specialty 

See  Specialty.. 

Taxes  dlstinsnislied 

"An  assessment  of  taxes  la  not  a  'Judg^ 
ment,'  withjn  the  doctrine  of  res  judicata, 
and  does  not  bar  or  estop  a  supplemental  a»- 
sessment  of  property  which  was  in  fact  er- 
roneously omitted,  even  though  its  omission 
in  the  first  instance  was  the  result  of  a  deci- 
sion by  the  officers  making  the  regular  as- 
sessment, holding  it  to  be  exempt"  Georgia 
R.  &  Banking  Co.  v.  Wright,  53  S,  B.  251,  260, 
124  Ga.  596. 

As  written  Inatnunent 

See  Written  Instrument 

JUDGMENT  BOOK 

In  a  court  it  was  the  practice  for  tiie 
clerk,  as  each  order  for  Judgment  was  made, 
to  promptly  write  out  the 'judgment  with  a 
typewriter  <m  separate  sheets  of  paper  of 
uniform .  size,  to  sign  the  judgment  and  af- 
fix the  seal  of  the  court,  to  number  the 
sheets  consecutively  according  to  the  chrono- 


JUDaM3ENT  BY  OOKFBSSION 


1256 


JUDO\rENT  DKBT 


logical  order  in  which  the  Judgments  were 
written  out,  and  to  place  and  securely  keep 
these  sheets  in  their  proper  order  in  a  com- 
pact parcel  in  an  inclosed  box  or  case  in  the 
form  of  a  book,  labeled  "judgment  book,'* 
until  there  should  be  sufficient  of  them  to 
make  a  bound  volume,  when  they  were  per- 
manently bound  together,  preserving  the 
same  order  and  same  paging.  The  sheets 
as  kept  constituted  a  ''Judgment  book,"  with< 
•  in  Rev.  Codes  N.  D.  1809,  §f  5479,  5487.  5488, 
which  required  the  clerk  of  the  district  court 
to  keep  among  the  records  of  the  court  a 
Judgment  book  in  which  the  Judgment  in 
each  case  is  to  be  entered  by  the  clerk  upon 
the  order  of  the  court  or  Judge.  Lynch  y. 
Burt,  132  Fed.  417,  426,  67  C.  C.  A.  305. 

JUBOMEKT  BT  OOKFESSIOK 

See  Decree  Pro  Gonfesso. 

See,  also,  Confession  of  Judgment. 

A  Judgment  by  a  Justice,  reciting  that 
the  cause  coming  on  to  be  heard,  plaintiff 
and  defendant  present,  and  the  petition  of 
the  plaintiff  being  read  by  his  attorney,  de- 
fendant confesses  Judgment  for  the  amount 
claimed,  is  a  ''Judgment  by  confession,"  and 
not  by  default.  Wade  v.  Swope,  81  S.  W» 
471,  472,  107  Mo.  App.  375. 

JUDGMENT  BT  DEFAUIiT 

A  '^Judgment,  by  default"  is  equivalent 
to  a  Judgment  on  confession,  and  no  appeal 
lies  therefrom.  Kieley  v.  Reinhardt,  106  N. 
Y.  Supp.  1012  (citing  Adams  v.  Oaks  {N.  T.] 
20  Johns.  282). 

"A  'Judgment  by  default'  does  not  in- 
volve the  merits  of  the  case.  The  Issues  of 
fact  or  law  therein  are  not  decided.  The 
default  is  based  solely  upon  the  fact  that, 
whatever  case  the  party  ha^dt  he  did  not  ap- 
pear at  the  proper  time  to  present  it.*'  In 
re  Stillman's  Petition,  67  All.  4,  5,  28  R.  I. 
298. 

A  "default"  is  the  failure  to  take  the 
steps  required  in  the  Ttogress  of  an  action, 
and  a  "defanlt  Judgment"  is  a  Judgment 
agalAst  a  party  failing  to  take  such  stepa 
Peterson  v,  Kissell,  125  N.  W.  808,  809,  148 
Iowa,  616. 

A  default  on  which  a  Judgment  may  be 
rendered  is  an  admission  of  every  traversable 
allegation  of  the  declaration  or  complaint 
necessary  to  plaintiff's  cause  of  action,  also, 
that  defendant  is  the  person  named  In  the 
writ  and  intended  to  be  served,  and  that  the 
court  has  acquired  jurisdletion  of  his  -.per- 
son, and  has  Jurisdiction  of  the  cause  of  ac- 
tion, and  also  constitutes  an  admission  of 
the  due  execution  of  the  instrument  fjued  on. 
Utah  Ass'n  of  Credit  Men  v.  Bowman,  113 
Pac.  63,  67,  38  Utah,  826,  Ann.  Cas.  1913B, 
834. 

"Judgment  by  default,"  !n  its  strict 
sense,  is  rendered  when  the  previous  default 
of  defendant  has  obviated  the  necessity  of 
I>roof.     When  a  defendant  omtts  to   plead 


within  the  time  allowed  for  that  purpose,  or 
fails  to  appear  at  the  trial,  he  "makes  de- 
fault," and  the  Judgment  entered  in  the 
former  case  is  a  "Judgment  by  default" 
Leahy  v.  Wayne  Circuit  Judge,  107  N.  W. 
1060,  1062,  144  Mich.  804,  115  Am.  St.  Rep. 
443  (quoting  and  adopting  definition  in  And. 
Law  Diet,  tit  "Default";  and  BurreU,  Diet). 

Under  Code,  i  3788,  which  specifies  when 
a  Judgm^t  by  default  may  be  entered,  a 
Judgment  entered  in  the  absence  of  defendant 
on  Issues  Joined  and  on  evidence  adduced  is 
not  a  "Judgment  by  default";  and  section 
3790,  providing  for  the  setting  aside  of  de- 
fault, has  no  application  in  such  case.  Ache- 
son  V.  Inglis  Bros.^  135  N.  W.  632,  633,  155 
Iowa,  239. 

A  Judgment  of  the  circuit  court,  rendered 
in  his  absence  on  appeal  by  defendant  from 
a  Justice's  Judgment  against  him,  after  two 
appearances  and  trial  before  the  Justice  and 
subsequent  appearance  and  continuance  ob- 
tained on  his  motion  in  the  circuit  court,  is 
not  a  default  Judgment,  within  Code  1^06, 
c.  134,  t  6,  providing  that  the  court  in  which 
there  is  a  Judgment  by  default  may,  on  mo- 
tion, reverse  such  Judgment  for  any  error 
for  which  an  appellate  court  might  reverse 
it,  and  any  error  in  respect  thereof  is  re- 
viewable only  on  writ  of  error  to  the  Su- 
preme Court  of  Appeals.  Dadisman  r.  West 
Virginia  Eastern  Telephone  Co.,  70  S.  E. 
855,  866,  69  W.  Va.  43. 

A  "Judgment  by  default  and  inquiry" 
carries  only  a  Judgment  for  a  penny  and 
costs,  since  such  a  Judgment  merely  admits 
a  cause  of  action  while  the  precise  character 
of  the  cause  of  action  and  the  extent  of  de- 
fiendant's  UablUty  remains  to  be  determined 
by  a  bearing  in  damages  and  final  Judgment 
thereon.  Oabom  v.  Leach,  45  S.  E.  783,  784, 
133  N.  C.  427  (quoting  and  adopting  defini- 
tiou  in  2  Black,  Jndg.  §  698). 

Where  defendant  appears,  and  is  only 
prevented  from  trying  his  case  by  reason  of 
the  refusal  of  the  Justice  to  permit  the  filing 
of  his  answer,  a  Judgment  agninst  him  is 
not  a  "default  Judgment."  S.  Perceval,  Inc., 
V.  Brnest  H.  neischmann  Co.,  138  N.  Y, 
Supp.  139,  140,  78  Misc.  Rep.  252. 

JUDGMENT  CBEDITOB 

The  receiver  or  general  creditors  of  an 
insolvent  corporation  are  not  "Judgment 
creditors,"  within  P.  L.  1898,  pp.  699,  700,  §§ 
71,  72,  relating  to  conditional  sales  of  chat- 
tels, and  protecting  only  Judgment  creditors, 
subsequent  purchasers,  and  mortgagees, 
without  notice.  Smith  v.  Hotel  Bltz  Qo.,  70 
Atl.  1^7,  74  N.  J.  Eq.  616. 

JUDGMSNT  DEBT 

A  "Judgment  debt"  is  one  which  is  evi- 
denced by  matter  of  record.  Hudson  Trust 
Co.  V.  Boyd,  84  Atl.  715,  716,  80  N.  J.  Eq. 
267. 
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Public  offlceirs  are,  when  proceeded 
against  to  judgment,  "Judgment  debtors," 
within  Code  Civ.  Proc.  f  710,  providing  that 
a  transcript  of  a  Judgment  may  be  filed  with 
the  Controller  of  the  State  or  auditor  of  any 
municipal  corporation  from  "which  money 
is  owing  to"  the  Judgment  debtor,  whereon 
the  controller  or  auditor  shall  draw  his  war- 
rant In  favor  of  the  creditor,  or  pay  so  much 
money  Into  court  as  will  cancel  the  Judg- 
ment, and  which  '"belongs  to  or  Is  owin^  to 
the  Judgment  debtor.**  Ruperich  y,  Baehr, 
75  Pac.  782,  784.  142  Cal.  190. 

JUBOMENT  DOCKET 

The  t&ct  that  a  clerk's  certificate  to  the 
transcript  of  a  Judgm^it  doeket  stated  that 
the  transevipt  was  a  correct  oopjr  of  the 
original  "Judgment  lien  dodset,"  while  sucb 
record  is  denominated  by  B.  &  0.  Comp«  fi 
584,  a  "Judgment  docket,"  did  not  affect  the 
lien  of  the  Judgment  cieatod  on  the  iUing  of 
such  transcript,  under  section  205,  providing 
that,  on  the  filing  of  such  a  transeript,  the 
Judgment  shall  be  a  Uen  on  all  the  real  es- 
tate of  defendant  within  the  county  where 
the  transcript  is'  filed,  where  it  appeared 
from  the  entry  itself  that  it  was  made  in 'a 
book  in  which  the  Judgments  and  decrees  of 
the  court  were  docketed,  and  that  it  sub- 
stantially conformed  to  the  requirements  of 
section  584  as  to  the  entries  to  be  made  on 
the  Judgment  docket.  Budd  v,  Gallier,  89 
Pac.  638,  640,  50  Or.  42. 

JUDOMEVT  FUJB 

''Judgment  files"  are  only  indirectly  the 
creations  of  statute.  The  statutes  provide 
that  all  GOtirts  of  record  shall  keep  a  record 
of  thMr  proceedings,  and  cause  the  ffetcts  on 
which  they  found  their  final  Judgments  and 
decrees  to,  aiH;)ear  on  the  record.  Gfen.  St. 
1902,  §  763..  To  secure  a  proper  compliance 
with  this  requirement,  we  have  sections  94, 
.96,  of  the  rules  of  court  In  the  first  of 
these  sections  it  is  provided  that  in  all  ac- 
tions the  Judgment  shall  be  formally  written 
out  within  one  week  after  its  ^rendition ;  the 
pai)er  so  prepared  to  b^  k^nown  as  the  "Judg- 
ment File."  There  is  recognized  a  dear  dis- 
tinction, not  only  between  the  Judgment  and 
the  writing  which  is  required  to  be  made  to 
evidence  it,  but  also  between  the  rendition 
of  the  Judgment  and  the  preparation  of  this 
writing  at  some  subsequent  time.  Appeal  of 
Bulkeley,  57  Atl.  112,  113,  76  Conn.  454. 

JITDGMEirr  T6n  faavd 

See,  also,  Fraud. 

A  Judgment  for  costs  in  a  icriminal  pi:o8e- 
cntion  is  not  a  debt  based  on  fraud,  so  as  to 
prevent  its  release  by  discharge  of  the  Judg- 
ment debtor  in  bankruptcy.  Olds  v.  Forres- 
ter, 102  N.  W.  '419,  420,  126  Iowa,  456. 

Bankr.  Act  July  1,^  1898,  c  541,  §  17, 
subd.  2,  30  Stat  550,  providing  that  Judg- 


ments in  actions  for  fraud  or  obtaining  prop- 
erty by  false  pretensions  or  false  represen- 
tations are  not  released  by  a  discharge  in 
bankruptcy,  comprehends  Judgments  render- 
ed in  actions  the  gist  of  which  is  the  actual 
fraud  of  defendants,  and  in  determining 
whether  an*  action  is  in  such  category  the 
courts  will  look  to  the  pleadings  and  Judg- 
ment, and  if  the  relief  granted  in  the  judg- 
ment is  based  on  actual,  as  distinguished 
from  constructive,  fraud  of  the  bankrupt,  he 
will  not  be  discharged  from  its  obligation 
though  the  aqtlon  may  not  be  strictly  ex  de- 
licto in  form.  Moody  v.  Muscogee  Mfg.  Co., 
68  S.  E.  604,  609,  134  Ga.  721,  20  Ann.  CaS. 
301. 

^FITDOMCEHT  FOR  MOKET 

See  Money  Judgment. 

JtmGMEHT  t*OR  HECESSARIES 

A  Judgment  for  rent  of  a  place  of  resi- 
dence, with  interest  from  the  date  on  which 
payment  of  rent  was  demanded  and  refused, 
is  a  "Judgment  for  necessaries,"  within  Rev. 
Laws,  c.  168,  S  80,  authorizing  equitable  pro- 
cess after  Judgment  for  necessaries  furnish- 
ed to  the  Judgment  debtor  or  his  family,  both 
for  the  rent  recovered  and  the  interest  there- 
on, though  interest  is  allowed  as  damages  for 
the  detention'  of  the  principal,  and  though 
the  declaration  must  allege  that  a  demand 
has.  been  made.  Darzigan  v»  WiUiams,  ^  J^. 
E.  797,  798,  198  Mass.  457. 

JUDGMENT  FOR  RECOVERT  OF 
PROPERTY  OR  FOR  ENFORCE- 
MENT OF  LIEN   ' 

Under  Rev.  Codes,  S  4475,  execution  may 
issue  after  death  of  the  Judgment  debtor, 
where  the  Judgment  is  for  the  recovery  of 
real  or  personal  property,  or  for  the  enforce- 
ment of  a  lien.  "Where  an  action  Is  brought 
to  collect  a  debt,  and  an  attachment  was  lev- 
ied and  Judgmient  entered,  and  before  execu- 
tion the  Judgment  dehto.r  dies,  an  execution 
cannot  issue,  for  the  reason  that  the  Judg- 
ment is  not  one  for  recovery  of  real  or  per- 
sonal property,  or  the  enforcement  of  a  lien, 
within  such  section.  Rose  v.  Dunbar,  115 
Pac.  920,  92^^  20  Idaho,  1,  Ann.  Cas.  1912D, 
1046. 

JUDGMENT  IN  PERSONAM 

A  "Judgment  hi  personam*'  Is  In  form 
as  well  as  substance  between  the  parties 
claiming  the  right  involved,  and  that  It  Is  so 
inter  partes  appears  by  the  record'  Itself. 
Stiller  V.  Atchison,  T.  &  S.  F.  Ry.  -  Co.,  124 
Pac  596,  598,  84  C^l.  45  (quoting  and  adopt- 
ing definition  in  Woodruff  v.  Taylor,  20  Vt. 
65). 

JI7DaMENT  IN  REM 

A  "Judgment  in  rem"  is  a  Judgment 
against  a  thing  as  contradistinguished  from 
a  Judgment  against  a  person  or  a  Judgment 
whereby  a  status  is  determined.    Galveston 
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Chamber  of  Commerce  v.  Railroad  Commis- 
sion of  Texas  (Tex)  137  S.  W.  737,  746. 

"A  'judgment  In  rem'  is  an  adjudication 
pronounced  upon  the  status  of  some  partic- 
ular subject-matter  by  a  tribunal  having 
competent  authority  for  that  purpose.  It 
differs  from  a  judgment  in  personam  In 
this:  That  the  latter  judgment  Is  in  form  as 
well  ap  substance  between  the  parties  claim- 
ing the  right,  and  that  it  is  so  inter  partes 
appears  by  the  record  itself.  A  judgment 
in  rem  is  founded  on  a  proceeding  instituted, 
not  against  the  person  as  such,  but  against 
or  upon  the  thing  or  subject-matter  itself 
whose  state  or  condition  Is  to  be  determined. 
It  is  a  proceeding  to  determine  the  state  or 
condition  of  the  thing  itself,  and  the  judg- 
ment is  a  solemn  declaration  of  the  status 
of  the  thing,  and  it  Ipso  facto  renders  it 
what  it  declares  it  to  be."  StUler  v.  Mdnl- 
son,  T.  &  S.  F.  Ry.  Co.,  124  Pac.  595,  598,  34 
Okl.  45  (quoting  and  adopting  defihition  in 
Woodruff  V.  Taylor,  20  VL  65). 

JXTDOMElfT  TJEK 

A  "judgment  lien"  is  a  mere  Incident 
and  cannot  exist  independent  of  the  judg- 
ment. When  the  Judgment  becomes  dor- 
mant, the  lien  ceases  to  exist.  Harvey  v. 
Godding,  109  N.  W.  220,  222,  77  Neb.  289,  124 
Am.  St  Rep.  841. 

JUBOICEKT    KOH    OBSTAKTfi    VXRE- 
DIOTO 

See  Non  Obstante  Veredicto. 

JUDOMENT   OF  A  COURT 

Though  the  court  in  making  an  assess- 
ment in  a  proceeding  under  Ky.  St.  S  4260, 
for  assessment  of  omitted  property,  acts  min- 
isterially, and  not  judicially,  it  acts  as  a 
court,  and  its  decision  is  the  judgment  of  a 
court,  within  Civ.  Code  Prac.  i  518,  declar- 
ing the  power  of  the  court,  in  which  a  judg- 
ment has  been  rendered,  to  vacate  it  for  un- 
avoidable casualty  or  misfortune  preventing 
the  party  from  appearing  or  defending. 
Commonwealth  v.  Weissinger,  136  S.  W.  875, 
878,  143  Ky.  368. 

JUDGMENT  OF  ACQUITTAIi 

See  Acquit — ^Acquittal, 

JUDGMENT  OF  HIS  PEERS 

The  words  "judgment  of  his  peers,'  as 
used  in  constitutions,  is  usually  understood 
to  imply  a  trial  by  a  jury  of  12  men.  Lin- 
coln V.  Smith,  27  Vt  328,  362.  ,Qr  a  trial  by 
jury  according  to  the  recognized  and  estab- 
lished mode  of  proceeding.  Jelly  v.  Dils,  27 
W.  Va.  267,  274,  275. 

JUDGMENT  OF  I.AND  DEPARTMENT 

Patent  as,  see  Patent. 

JUDGMENT  OF  NONSUIT 

See  Nonsuit 


JUDGMENT  OF  REVIVOR 

Revivor  of  a .  dormant  judgment  under 
our  statute  has  no  other  effect  than  to  rein- 
state the  judgment,  and  authorize  execution 
to  collect  the  same.  Tiemey  v.  Evans,  138 
N.  W.  140.  141,  92  Neb.  330. 

A  "judgment  of  revivor"  is  not  the  cre- 
ation of  an  original  judgment  obligation, 
but  is  a  recognition  of  the  existence  of  the 
original  judgment  and  a  continuation  of  its 
force.  Schneider  v.  Maney,  145  S.  W.  823, 
824,  242  Mo.  36. 

JUDGMENT  ON  THE  MERITS 

See  Merits. 

JUDGMENT  ROIX 

A  statement  on  a  motion  for  new  trial  is 
no  part  of  the  ''judgment  roll,"  within  Code 
Civ.  Proc.  f  1196,  providing  that  the  plead- 
ings^ a  copy  of  the  verdict  or  findings,  all 
bills  of  exceptions,  all  orders,  matters,  and 
proceedings  demned  excepted  to  without  bill 
of  exceptions,  and  a  copy  of  any  order  made 
on  demurrer,  or  relating  to  a  change  of  par- 
ties, and  a  copy  of  thp  judgment,  shall  con- 
stitute the  judgment  roll.  Powell  v.  May,  74 
Pac.  80,  29  Mont  71. 

A  "judgment  roll"  consists  of  such  papers 
as  constitute  the  record  of  the  case  in  the 
court  below.  It  should  contain  only  such 
papers  as  the  statute  makes  a  part  of  that 
record.  Featherman  v.  Granite  County,  72 
Pac.  972,  974,  28  Mont  ^62. 

An  order  of  the  district  court  sustaining 
a  motion  to  dismiss  an  action  appealed  to  it 
from  a  Justice's  court  is  properly  a  part  of 
the  judgment  roll,  within  Rev.  Codes,  f  680a 
Mettler  v.  Adamson,  99  Pac.  441,  443,  38 
Mont  198. 

The  judgment  roll  consists  of  such  pa- 
pers as  are  necessary  to  support  the  judg- 
ment thereupon  entered,  and  where  an  ac- 
tion for  negligence  was  brought  against  two 
defendants  and  by  stipulation  and  consent, 
was  discontinued  as  against  one  of  the  de- 
fendants, though  the  order  of  discontinuance 
was  not  made  until  after  judgment  was  en- 
tered against  the  other  defendant,  it  is  not 
necessary  to  include  in  the  judgment  roll  p 
copy  of  the  answer  of  the  defendant  as  to 
whom  action  was  discontinued.  Bohnnoff  v. 
Fischer,  132  N.  Y.  Supp.  603,  604,  147  App. 
Div.  672. 

An  indictment  is  a  proper  part  of  a 
''judgment  roll"  introduced  to  prove  a  for- 
mer conviction.  Ball  v.  United  States,  147 
Fed.  32,  39,  78  C.  C.  A.  126  (citing  Klrby  v. 
People,  15  N.  E.  33,  123  111.  436). 

Where  an  appeal  Is  taken  from  the  judg- 
ment on  the  judgment  roll  alone  and  d^end- 
ant  has  answered,  the  judgment  roll,  under 
the  express  provisions  of  Rev.  Codes,  {  4456, 
subdiv.  2,  as  amended  by  Laws  1909,  p.  76, 
consists  of  the  pleadings^  a  copy  of  the  ver- 
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diet  or  the  findings  of  tbe  court  or  referee, 
a  copy  of  an  order  made  on  demurrer  or  re- 
lating to  a  change  of  parties,  and  a  copy  of 
the  judgment,  but  bills  of  exceptions  are  no 
part  of  the  Judgment  roll.  Haas  v.  Teters. 
113  Pae.  96,  97,  19  Idaho,  182. 

The  "judgment  roll,"  on  an  appeal  from 
an  order  settling  the  accounts  of  an  executor, 
consists  of  the  petition  and  account  and  re- 
ports accompanying  the  same,  objections  and 
exceptions  thereto,  findings  of  the  court,  and 
the  order  settling  the  account.  Laymanoe  t. 
Utttf ,  81  Pac  658,  659,  1  CaL  Appi  104. 

Though,  where  there  is  a  return  to  a 
writ  of  review,  the  petition  for  the  writ  can 
sorve  no  purpose  on  appeal,  unless  embodied 
in  a  bill  of  exceptions^  the  appeal  being  on 
the  judgment  roll,  which,  under  Code  Civ. 
Proc.  §  1077,  consists  of  the  judgment,  writ, 
and  return  thereto,  yet  a  demurrer  to  the 
petition  being  in  effect  to  adopt  the  facts  in 
the  petition  as  the  return,  the  petition,  on 
appeal  from  the  judgment  sustaining  the  de- 
murrer and  dismissing  the  writ,  may  be 
brought  up  and  considered  as  the  return,  and 
therefore  as  part  of  the  Judgment  roll.  Ston- 
er  y.  City  Council  of  City  of  Los  Angeles,  97 
Pac.  692,  694,  8  CaL  App.  607. 

Under  Comp.  Laws  1907,  |  3197,  defining 
what  papers  shall  constitute  the  Judgment 
roll,  a  petition  for  remoyal  of  the  cause  is 
not  a  part  of  such  roll,  and,  to  make  it  a 
part  of  the  record  on  appeal,  it  and  the  pro- 
ceedings thereon  must  be  incorporated  into 
the  bill  of  exceptions,  though,  under  the  fed- 
eral practice,  the  petition  Is  part  of  the  rec- 
ord without  a  bill.  Neesley  v.  Southern  Pac. 
Co.,  99  Pac.  1067,  1068,  35  Utah,  259. 

Though  Civil  Practice  Act,  |  340,  pro- 
vides, among  other  things,  that  if  any  writ- 
ten opinion  be  placed  on  file,  in  entering 
judgment  or  making  an  order  below,  a  copy 
shall  be  furnished,  certified  in  like  manner, 
eta,  a  written  opinion  and  findings  of  the 
lower  court  do  not  constitute  any  part  of 
the  "judgment  roll,"  but  are  only  intended 
to  aid  the  appellate  court  in  the  determina- 
tion of  an  appeal.  Werner  v.  Babcock,  116 
Pac.  357,  358,  34  Nev.  42. 

An  order  granting  leave  to  amend  an  an- 
swer is  no  part  of  the  judgment  roll,  within 
Coda  Civ.  Proa  {  670,  subd.  2,  declaring  what 
shall  constitute  the  judgment  roll,  and  it 
need  not  be  entered  thereon.  Segerstrom  v. 
Scott,  116  Pac.  690,  692,  16  Cal.  App.  256. 

Under  Code  Civ.  Proc.  f  1237,  providing 
that  the  summons,  pleadings,  final  judgment, 
Interlocutory  judgment,  if  any,  and  each  pa- 
per on  file,  and  a  copy  of  each  order  which 
in  any  way  involves  the  merits  or  necessarily 
affects  the  judgment  shall  be  included  in 
the  "judgment  roll"  affidavits,  and  notice 
of  a  motion  for  a  reference  are  not  a  part 
of  the  "judgment  roll."  Schrader  v.  Fraen- 
ckel,  99  N.  Y.  Supp.  137»  113  App.  Div.  395. 


The  term  "judgment  roll"  is  applicable 
only  to  civil  cases.  Hence,  in  taxing  costs 
against  the  county,  from  which  a  change  of 
venue  in  a  criminal  action  was  taken,  it  wa& 
error  to  include  in  the  clerk's  fees  a  charge 
for  a  judgment  roll.  Oreen  Lake  County  v. 
Waupaca  County,  89  N.  W.  549,  654,  118  Wis. 
425. 

Comp.  Laws,  {  5103,  provides  that,  when 
there  is  an  answer,  the  judgment  roll  shall 
consist  of  the  aAimmons,  pleadings,  or  copies 
thereof,  and  a  copy  of  the  judgment,  with 
any  verdict,  etc.  Section  4756  defines  "ver- 
dict" as  including  findings  of  fact  by  a  judge 
or  referee.  Held,  that  court's  findings  of 
fact  are  a  part  of  the  "judgment  roll,"  and 
need  not  be  included  in  a  bill  of  exceptions. 
Colonial  &  U.  S.  Mortg.  Co.  v.  Bradley,  55 
N.  W.  1108,  1109,  4  S.  D.  15a 

JUDICIAL 

See  Quasi  JudiciaL 
Acts  of  ocarts 

"The  word  'judicial'  is  defined:  a)  Per- 
taining to  courts  of  justice  as  judicial  pow- 
ers. (2)  Practice  in  the  distribution  of  jus- 
tice, as  Judicial  proceedings.  (3)  Proceeding 
from  a  court  of  Justice  as  a  Judicial  deter- 
mination. A  Judicial  investigation  proceeds 
after  notice  and  eventuates  in  a  judgment 
which  is  the  final  determination  of  the  rights 
of  the  parties  unless  reversed  hf  an  appellate 
tribunal.  The  neoesaity  of  notice  In  the  in- 
ception and  conclusive  character  of  the  de- 
termination constitute  the  test  as  to  what 
proceedings  are  judicial."  Kalbfell  v.  Wood, 
92  S.  W.  230,  233,  193  Mo.  675  (quoting  and 
adopting  definition  in  Home  Ins.  Co.  of  St. 
Paul  v..  Flint,  13  Minn.  244  [Ga  228]). 

JtTDICIAI.  ACT 

When  it  becomes  necessary  to  determine 
a  question  of  fact  or  law,  the  act  Is  "judi- 
cial." People  V.  Salsbury,  96  N.  W.  936, 938, 
941,  134  Mich.  537. 

As  act  dome  hj  oowt 

"To  render  the  proceedings  of  special 
tribunals,  commissioners,  or  municipal  offi- 
cers judicial  in  their  nature,  they  must  af- 
fect the  rights  of  property  of  the  citizens 
in  a  manner  analogous  to  that  in  which  they 
are  affected  in  the  proceedings  of  courts  act- 
ing judicially.  ♦  ♦  ♦  Where  proceedings 
are  judicial,  if  no  right  of  appeal  is  given 
certiorari  will  lie,  but  the  fact  that  no  right 
of  appeal  is  given  has  no  bearing  on  the 
question  whether  the  proceedings  are  judicial 
in  their  nature."  State  ex  rel.  Grant  v. 
Iverson,  100  N.  W.  91,  92,  92  Minn.  355  (quot- 
ing State  ex  rel.  Hardy  v.  Clough,  67  N.  W. 
202,  64  Minn.  378)\ 

As  exeroiie  of  Judicial  power 

A  "Judicial  act"  is  "an  act^  done  by  a 
member  of  the  Judicial  department  of  gov- 
ernment in  construing  the  law  or  applying 
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It  to  a  particular  state  of  facts  presented 
for  the  determination  of  the  rights  of  the 
parties  thereunder;  an  act  done  in  further- 
ance of  justice,  or  a  judicial  proceeding  by 
a  person  having  the  right  to  exercise  judir- 
dal  authority;  an  act  that  determines  what 
the  law  is,  and  what  the  rights  of  the  par- 
ties are,  with  reference  to  transactions  that 
have  been  had;  an  act  that  undertaKes  to 
determine  questions  of  right  or  obligation; 
an  act  done  or  performed  in  the  exercise  of 
Judicial  power;  the  performance  of  a  duty 
which  has  been  confided  to  judicial  officers 
to  be  exercised  in  a  judicial  way**  (quoting 
23  Cya  p.  1614).  Consequently  the  functions 
ecerclsed  by  the  court  under  Laws  1907,  c. 
538,  providing  for  a  hearing  and  determina- 
tion by  the  Supreme  Court  of  an  election 
contest,  are  judicial  in  their  nature,  ainoe 
the  proceedings  involve  the  determination 
of  whether  the  petition  presented  conforms 
to  the  requirements  of  the  statute,  and  states 
facts  sufficient  to  justify  ^e  prooedure  au- 
thorized, the  approval  of  the  form  arid  suffi- 
ciency of  the  bond,  the  judicial  deterniina- 
tion  of  the  legality  of  each  ballot  cast,  which 
is  disputed  or  challenged,  or  the  making  of 
orders  embodying  the  results  and  conclusions 
reached,  and  those  necessary  to  carry  the  de- 
tertnination  Into  effect  Mets'v.  Maddox,  106 
N.  Y.  Supp.  702,  712,  121  App.  IMv.  147. 

IHsorattom  lavolT«d    . 

"Judicial  acta*'  involve  the  exerdae  of 
discretionary  power  or  judgment,  and  are 
not  confined  to  the  jurisdiction  of  judges. 
City  of  Biddlfl/ord  T.  Yates,  72  Ail.  336,  337, 
104  Me.  506,  US  Ann.  Gas.  10^1. 

A  "quasi  judicial  duty"  is  one  lying  in 
the  judgmef^t  or  discretion  of  an  officer  other 
than  a  Judicial  officerl  The  functions  of  the 
board  of  liquidation  of  th^  cUy  debt  of  the 
city  of  New  Orleans  are  not  strictly  judicial, 
nor,  on  the  other  hand,  ministerial,  but  are 
quasi  judicial.  When  an  officer  is  charged 
with  looking  into  and  acting  upon  fkcts  not 
in  a  way  which  it  specifically  directs  but 
after  a  discretion  Id  its  nature  judidat,  the 
function  is  termed  "quasi  judldai.**  An  act 
is  judicial  when  it*  requires  the  exercise  of 
judgment  or  discretion  by  one  or  more  per- 
sons or  by  a  corporate  body  wlien  acting  as 
public  officers  in  an  official  character  in  a 
manner  which  seems  to  them .  luist  and  equi- 
table. State  ex  rel.  Board  of  Liquidation  of 
Git7  Debt  v.  Briede,  41  South.  487,  489,  117 
La.  183  (citing  Bishop,  Oont.,  |  785;  Thropp, 
Pub.  Off.  f  033;  Grider  v.  Tally,  77  Ala.  422, 
54  Am.  Rep.  66;  People  v.  Board  of  Sup'rs 
[N.  Y.3  35  Barb.  414). 

A  proceeding,  authorized  by  Acts  31st 
Leg.  c.  17,  f§  9a,  9b,  9c,  9f,  9g,  for  the  revo- 
cation by  the  Comptroller  of  Public  Accounts 
of  liquor  license!  for  violations  of  the 'law  by 
liquor  dealers  is  not  a  suit  by  the  state  for  a 
"forfeiture**  or  "penalty,"  within  Const,  art. 
5»  i  8,  conferring  on  the  district  court  exdu- 


aive  jurisdiction  of  such  suits;  for,  though 
an  official  act  may  be  judicial  as  involving 
the  exercise  of  discretion  alid  Judgment,  yet, 
when  discretion  is  confiarred  on  an  executive 
officer  in  the  discharge  of  administrative  or 
executive  duties,  the  acts  of  the  officer  are 
not .  "judicial.**  Baldacchi  v.  Goodlet  (Tex.) 
145  S.  W.  325,  328. 

I^B^Mmttwm  aet  dlstfAsiOAed 

An  act  is  a  "judicial"  one  whete  It  un- 
dertakes to  determine  a  question  of  right  or 
obligation  or  of  property  as  the  foundation 
on  which  it  proceeds.  A  "judicial  act"  deter- 
mines what  the  law  is  and  what  the  rights 
of  parties  are  in  reference  to  transactions  al- 
ready had;  a  "legislative  act'*  determines 
what  the  law  shall  be  In  future  cases.  New- 
eU  V.  FrankUn  (R.  I.)  74  AU.  1000.  lOU;  In 
re  County  Com*ES  of  Seventh  Judicial  Dist, 
98  Pae  667,  560,  22  Okl.  436;  Tyson  v.  Wash- 
ington County,  110  N.  W.  634,  636^  78  Neb. 
211, 12  L.  R.  A.  (N.  S.)  350  (citing  and  adopt- 
ing definition  in  Cooley,  Const  IAbl);  (quot- 
ing and  adopting  definition  in  Sinking  Fund 
Cases). 

"A  'judicial  act'  is  one  which  lmi)08es 
burdens,  or  confers  privileges,  In  specific  cas- 
es, according  to  the  discretionary  judgment  of 
flome  person  or  ^oard,  aa  to  the  propria  of 
.in^)osing  the  bur^lea  or  granting  the  privi- 
lege, in  the  specific  eaaa"  A  municipal  ordi- 
,nance  providing  for  the  paving  of  a  street  at 
tha  cost  of  the  property  benefited  thereby  to 
the  extent  of  the  benefit,  being  a  judicial  and 
not  a  legislative  act,  is  invalid  because  pass- 
ed without  notice  to  the  property  owners  af- 
fected thereby.  Sears  v.  Atlantic  City,  64 
Atl.  1062,  1063,  73  N.  J.  Law,  710,  118  Am. 
St.  Rep.  724. 

The  official  action  of  a  legal  body,  which 
is  the  result  of  judgment  and  discretion,  is 
a  "judicial  act"  rather  than  a  legislative  one, 
ajjjid  so,  too,  an  act  which  determines  the 
rights  and  duties  of  parties  under  existing 
law  with  relation  to  existing  facts  is  said  to 
be  judicial  rather  than  legislative.  Gulnac 
V.  Board  of  Chosen  Freeholders  of  Bergen 
County,  64  Atl.  998,  1000,  74  N.  J.  Law,  543, 
122  Am.  St  Rep.  405  (citing  Supervisors  of 
Onondaga  v.  Briggs  [N.  Y.]  2  Denio,  26,  39; 
Mills  V.  City  of  Brooklyn,  32  N.  Y.  489,  495; 
East  River  Gas-Light  Co.  v.  Donnelly  [N.  Y.] 
25  Hun,  614;  Harrington  v.  Township  of 
Woodbridge,  56  Atl.  141,  70  N.  J.  Law,  28, 
29).  See,  also,  Grider  v.  Tally,  77  Ala.  422, 
425,  54  Am.  Rep.  65.  See  Mabry  v.  Baxter, 
11  Heisk.  (58  Tenn.)  682,  690;  also  the  Sink- 
ing Fund  Cases,  99  U.  S.  700,  761,  25  L.  Ed. 
496. 

State  courts,  in  reviewing  orders  of  the 
Public  Service  Commission,  act  "judicially," 
and  not  legislatively.  Where  the  Public 
Service  Commission,  on  complaint  after  hear- 
ing and  the  taking  of  evidence,  entered  an 
order  requiring  that  complainants  stop  its 
interstate   trains   at   a   station,   the   Com- 
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mission's  act  was  legldatlTd  and  not  '^ndlr 
dal."  Delaware,  L.  &  W.  R.  Ca  ▼.  Stevens, 
172  Fed.  595,  603,  606. 

The  passage  of  a  dty  ordinance  granting 
a  franchise  to  a  public  service  corporation 
involves  legislative  action  only,  and  such  ac- 
tion cannot  be  reviewed  by  writ  of  certiorari 
Tenny  v.  City  of  Columbia,  92  Pac.  895,  896, 
48  Wash.  150. 

That  which   distilBffalahea  a  'judicial" 

from  a  "legislative"  act  Is  that  the  one  is  a 
determination  of  what  the  law  is  in  relation 
to  some  ezlsting  thing  already  done  or  hap- 
pened, while  the  other  is  a  predetermination 
of  what  the  law  shall  be  for  the  regulation  of 
future  cases  falling  under  Its  provision.  Ty- 
son V.  Washington  County,  110  N.  W.  634, 
636,  78  Neb.  211,  12  L.  R,  A.  (N.  S.)  350. 

MljUsterial  Aot  i»p<ingmlifced 

"The  distinction  between  ministerial  and 
jndldal  and  other  oi&clal  acts  seems  to  be 
that  where  the  law  prescribes  and  defines  the 
duty  to  be  performed  with  sudi  precision  and 
certainty  as  to  leave  nothing  to  the  exer> 
dse  of  discretion  or  judgment  the  act  is 
ministerial,  but  where  the  act  to  be  done 
involves  the  exercise  of  discretion  or  Judg- 
ment in  determining  whether  the  duty  ex- 
ists it  Is  not  to  be  deemed  merely  minis- 
terial.*' Bumam  V.  Terrell,  78  S.  W.  500, 
501,  97  Tex.  309  (quoting  Commissioner  of 
General  Land  Office  v.  Smith,  5  Tex.  471, 
479);  Ralney  v.  Rldgway,  43  South.  843,  844, 
151  Ala.  532  (dtlng  Floumoy  v.  City  of  Jef- 
ferson, 17  Ind.  169,  79  Am.  Dec.  468;  Tennes- 
see &  C.  R.  Co.  V.  Moore,  36  Ala.  371;  Mpr- 
ton  V.  Comptroller  General,  4  S.  C.  430; 
Commissioner  of  General  Land  Office  v. 
Smith,  5  Tex.  471;  Life  &  Fire  Ins.  Co.  r. 
Wflaon,  8  Pet.  [33  U.  S.3  291,  8  L.  Bd.  949) ; 
State  ex  reL  Hlgdon  v.  Jenks,  35  South.  60, 
61,  138  Ala.  115. 

The  ''rendition  of  a  Judgment"  in  a  court 
of  record  is  essentially  a  ''Judld^l  act,"  and, 
if  performed  when  the  court  is  not  In  session 
(that  is,  out  of  term),  it  is  open  to  a  fatal 
Jurisdictional  objection.  Meade  v.  Scrlbner, 
85  Pac.  729,  730, 10  Ariz.  33. 

The  rendition  of  a  Judgment  by  the  court 
Is  a  "Judidal  ad,'*  but  the  entry  thereof  bfy 
the  clerk  is  not,  but  is  a  ministerial  act 
Jaqoa  v.  Harkins,  82  N.  B.  920,  922,  40  Ind. 
App.  639. 

The  act  of  a  state  board  of  health,  In  re- 
voking a  license  to  practice  medicine,  is  not 
a  "Judidal  action,"  and  cannot  be  regulated 
by  the  writ  of  prohibition.  State  ex  rel.  Mc- 
Annally  v.  Goodler,  93  S.  W.  928,  931,  195 
Mo.  551. 

Allowance  of  acoonitts 

The  determination  and  allowance  by  the 
drcult  court  of  the  expenses  and  fees  of  a 
coroner's  inqoest,  as  authorised  by  Comp. 
UiWM,  i  11828,  providing  that  the  expense  of 


an  Inqaest  diall  be  paid  by  the  state,  etc.,  on 
th»  account  of  expenses  being  first  allowed 
by  the  dreult  court,  Involve  the  exercise  of 
Judidal  discretion  and  Judgment,  and  consti- 
tute a  "Judidal  act"  In  re  Toepel,  102  N. 
W.  369,  370,  139  Mich.  85. 

Appointment  or  removal  of  offleer 

The  removal  of  an  officer  under  a  statute 
authorizing  a  mayor  and  city  coundl  to  re- 
move such  officer  for  specified  causes,  upon 
hearing  and  evidence,  is  a  "Judicial  act,"  as 
distinguished  from  a  political  or  administra- 
tive act,  and  the  right  of  mayor  and  dty 
coundl  to  try  him  under  the  statute  should 
be  denied;  the  Judicial  power  being  vested  in 
ihe  courts.  State  ex  reL  Lee  v.  Ohaney,  102 
Pac.  133,  137,  23  Okl.  788;  Christy  v.  King- 
fisher, 76  Pac.  135,  141,  13  OkL  585. 

•  The  tietermlnatlon  of  the  dvll  service 
commission  of  a  dty  in  classifying  the  posi- 
tion of  battalion  cfilef  in  the  dty  fire  depart- 
ment In  the  competitive  class,  made  without 
hearing  any  testimony,  but  after  arguments 
of  counsel  and  the  protests  of  dtlzens  ex- 
pressing their  views  and  the  views  of  officers 
of  other  munlcfpalltles  on  the  practicability 
of  subjecting  applicants  to  the  position  to  a 
competitive  examination,  though  Involving 
the  exercise. of  Judgment,  is  not  "Judidal," 
and  therefore  is  not  reviewable  on  certiorari. 
People  ex  reL  Schau  v.  McWilliams,  77  N.  B. 
785,  786^  185  N.  7.  92. 

Approval  of  liond 

Thfe'  approval  or  refusal  to  approve  a 
bond 'tea  Justice  of  the  peace,  under  Code 
1997,  jri28i,  providing  that  an  appeal  in  un- 
lawfiTd^tainer  does  not  prevent  the  Issuance 
of  a  '^It  of  restitution  unless  defendant  exe- 
cutes bond  with  suffldent  surety,  in  a  sum  to 
be  ascertained  by  the  Justice  of  the  peace,  is 
a  **Jadldal  act,**  within  the  rule  that  a  Judi- 
dal officer  is  not  liable  for  damages  for  er- 
roneous rulings  in  his  Judidal  capadty,  whlie 
acting  within  his  Jurisdiction.  King  v.  Saw- 
yer, 55  South.  320,  321, 1  Ala.  App.  439. 


Inspectors  of  an  election,  In  determining 
what  ballots  shaU  be  counted  for  or  against 
any  candidate  or  any  question  voted  on,  or 
what  ballots  shall  be  rejected,  "act  Judicial- 
ly.** People  ex  reL  Haverly  v.  Hanes,  90 
N.  Y.  Supp.  61,  62,  44  Misc.  Rep.  475. 

Deotsion  as  to  jnrlftdictlon  ^ 

Where  a  Judge  is  called  upon  by  the 
facts  before  him  to  say  whether  his  author^ 
ity  extends  over  the  miitter,  sudx  an  act  is  a 
''Judidal"  one,  and  sueh  officer  is  not  liable 
in  a  suit  to  the  person  affected  by  his  dedr 
sion,  whether  such  decision  be  right  or 
wrong;  but  when  no  faots  are  presented,  or 
only  such  facts  as  have  neither  legal  value 
nor  color  of  legal  value  in  the  aflCalrs,  then 
in  that  event  for  the  magistrate  to  take 
Jurisdiction  is  not  in  any  manner  the  per- 
formance of  a  "Judidal  act,"  but  simply  the 
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commission  of  an  oflftcial  wrong.  Rush  ▼. 
Buckley,  61  Ati.  774,  779,  100  Me.  322,  70  L. 
R.  A.  464,  4  Ann.  Gas.  318  (quoting  and 
adopting  definition  In  Orove  t.  Van  Duyn« 
44  N.  J.  Law,  654,  43  Am.  Rep.  412). 

Taking  aeknowledaiiiient  of  deed 

The  taking  and  certification  of  an  ac- 
knowledgement Is  a  "Judicial  act."  Byrd  v. 
Bailey,  53  South.  773,  169  Ala.  452,  Ann.  Gas. 
1912B,  331.  Contra.  Ardmore  Nat  Bank  r. 
Briggs  Machinery  &  Supply  Go.,  94  Pac.  533, 
538,  20  Okl.  427,  23  L.  R.  A.  (N.  S.)  1074,  129 
Am:  St  Rep.  747,  16  Ann.  Gas.  133. 


TAzati^n 

Where  a  city  ordinance  authorises  the 
assessment  of  omitted  property  hy  the  eity 
council  on  notice  of  hearing  to  the  owner,  the 
action  of  the  council  in  a^ssing  omitted 
property  Is  purely  ministerial,  although  it 
has  mixed  certain  discretion  as  to  finding 
values  and  the  like,  which  Is  not  reviewable, 
and  which  quality  Is  sometimes  called  ''judi- 
cial," though  it  is  not  'judicial"  in  the  sense 
that  It  is  the  act  of  a  court;  and  hence  such 
ordinance  is  not  violative  of  the  constitu- 
tional limitations  on  the  Legislature  to  create 
any  judicial  tribunals  other  than  the  courts 
expressly  named  in  that  instrument.  Muir*s 
Adm'r  v.  City  of  Bardstown,  87  S.  W.  1096, 
1098,  120  Ky.  739. 

'  The  assessment  of  property  for  purposes 
of  taxation  is  not  a  "judicial  functj^on,"  and 
a  statute  providing  for  an  appeal  from  the 
county  board  of  equalization  to  the. district 
court  is  unconstitutional  and  void. .. 
Board  of  Com'rs  of  Osage  County^ 
004,  605,  76  Kan,  687,  13  L.  k  A.  (N, 
14  Ann.  Gas,  163. 

Valuation  of  property  for  taxation  is 
not  such  an  exercise  of  ''judicial  authority" 
as  necessarily  involves  the  right  of  appeal  to 
a  judicial  tribunal;  taxes  being  recoverable 
without  judge  or  jury.  State  v.  Bley,  50 
South.  263,  264,  162  Ala.  239l 

JUDICIAI.  AOTIOK 

Rev.  St  1909,  I  3674,  providing  that, 
when  the  county  seat  of  a  county  has  been 
destroyed  by  the  erosion  of  the  banks  of  any 
river,  the  county  court  may  select  a  suit- 
able county  seat  where  all  courts  of  the 
county  shall  be  held,  etc.,  Excludes  the  theory 
of  the  existence  of  power  to  establish  a 
temporary  county  seat  where  the  courthouse 
has  been  destroyed  by  fire,  and  there  are  no 
suitable  buildings  dt  the  county  seat,  but 
the  act  of  the  county  court  in  removing  the 
ofBces  and  records  to  another  place  on  such 
grounds  is  not  judicial  and  is  not  reviewable 
on  certiorari;  '"judicial  action*'  being  an  ad- 
judication on  the  rights  of  parties  brought 
before  the  court  by  notice  or  process  and  on 
whose  claim  some  decision  or  judgment  is 
rendered.  State  ex  rel.  Powell  v.  Shocklee, 
141  S.  W.  614,  617,  237  Mo.  46a 


JUVICIAX  Al>MI88XOK 

'*A  'judicial  admission'  is  a  waiver  of 
proof."  Where  there  are  two  suits  between 
the  same  parties  on  different  causes  of  ac- 
tion, the  pleadings  in  the  first  suit  are  ad- 
missible as  evidence  in  the  second  suit,  but 
are  not  conclusive.  Concunonwealth  v.  Mon- 
ongahela  Bridge  Co.,  64  Att.  909,  912,  216 
Pa.  108,  8  Ann.  Gas.  1073. 

JUDICIAI.  BtrsmssB 

Service  of  notice  of  appeal  is  not  "ju- 
dicial business,"  and  such  notice  may  be 
served  on  a  legal  holiday  other  than  Sunday. 
Ferrari  v.  Beaver  HIU  Goal  Go.,  95  Pac.  498, 
54  Or.  210. 

The  term  "judicial  business,"  as  used 
In  Gode  Glv.  Proc.  |  134,  does  not  Include  an 
election  to  determine  whether  a  proposed 
municipal  corporation  should  be  created,  and 
hence  such  election  may  be  held  on  a  legal 
holiday  named  in  PoL  Gode,  f  10,  for  on  holi- 
days, transactions  not  within  the  statutory 
prohibition  may  be  carried  on  as  on  other 
days.  People  ex  rel.  Russell  v.  Town  of 
Loyaltcm,  82  Pac.  620,  621,  147  GaL  774. 

JUDICIAI.  conmsssioN 

A  confession,  made  by  accused  on  pre- 
liminary examination  before  a  magistrate,  is 
a  "judicial  confesaion,"  and  is  sufiident  to 
justiJ^  a  conviction,*  under  Klrby's  Dig.  i 
2385,  providing  that  a  confession,  unless 
made  in  open  court,  will  not  warrant  a  con- 
viction unless .  corroborated  by  proof  of  the 
commission  of  the  offense.  Skaggs  v.  State, 
113  S.  W.  346,  349,  88  Ark.  62,  16  Ann.  Gas. 
622. 

The  provisions  of  the  Louisiana  Gode^ 
establishing  estoppel  by  "judicial  confession,'' 
which  is  defined  to  the  declaration  which 
the  party  or  his  special  attorney  makes  in  a 
judicial  proceeding,  must  be  construed  in 
its  relations  to  other  provisions  of  law  which 
determined  the  capacity  of  the  individual 
and  the  vafidlty  of  his  acts.  One  cannot  con- 
fess away  that  which  in  the  Interest  of  pub- 
lic order  and  good  morals  he  Is  prohibited 
by  law  from  alienating.  Ackerman  v.  Lam- 
er, 40  South.  581,  586,  116  La.  101. 

JUBICIAIr  CONTEMPT 

A  "judicial  contempt"  is  any  wUlfql  dis- 
regard of  the  authority  of  the  court,  right; 
fully  exercised.  Powell  v.  State,  48  Ala.  154, 
156. 

JUBICIAli  COURT 

A  justice's  court  in  Illinois  Is  a  "judicial 
court'*  with  power  to  permit  amendments, 
and  to  restore  lost  records.  Trehame  v.  Mat- 
son,  93  N.  E.  553,  556,  46  Ind.  App.  705. 

JUDICIAI.  DECISION 

As  law,  see  Law. 

A  register  who  has  exclusive  jurl8dictl0n 
of  the  probate  of  wills  and  testamente  imder 
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Act  March  15,  1882  (P.  h.  136),  is  a  judge, 
and  the  admission  of  a  will  to  probate  by 
him  is  a  "judicial  decision."  In  re  Kern's 
Estate,  61  AtL  573,  575,  212  Pa.  57  (quoting 
HoUiday  v.  Ward,  19  Pa.  485,  57  Am.  Dec. 
671).  ^ 

JUDICIAI.  DECREB 

A  decree,  entered  by  agreement,  and  not 
as  the  result  of  findings  by  the  court,  is  not 
in  a  strict  legal  sense  a  "judicial  decree,"  but 
Is  in  the  nature  of  a  solemn  contract  between 
the  parties  entered  by  the  court.'  Hohenadel 
V.  Steele,  86  N.  B.  717,  719,  237  111.  229. 

JV1>101AL  BICTUM 

See  Dictum. 

JUDICIAL.  DISORETIOV 

Sea  also,  Discretion. 

"Judicial  discretion"  implies  the  liberty 
to  act  as  a  judge  should  act,  applying  the 
rules  and  analogies  of  the  law  to  the  facts 
found  after  weighing  and  examining  the  evi- 
dence, to  act  upon  fair  judicial  considera- 
tion, and  not  arbitrarily.  State  v.  Foren, 
97  Pac.  791,  793,  78  Kan.  654. 

"  'Judicial  discretion'  means  the  exer- 
cise of  final  judgment  by  the  court  in  the  de- 
cision of  such  questions  of  fact  as  from 
their  nature  and  the  circumstances  of  the 
case  come  peculiarly  within  the  province  of 
the  presiding  judge  to  determine,  without 
the  intervention,  and  to  the  exclusion  of  the 
functions  of  a  jury."  United  States  v.  Mel- 
drum,  146  Fed.  390,  391  (quoting  and  adopt- 
ing definition  In  Bundy  v.  Hyde,  50  N.  H. 
116,  120);  Jacques  v.  Chandler,  62  Atl.  713, 
715,  73  N.  H.  376  (quoting  definition  in  Dar- 
ling V.  Town  of  Westmoreland,  52  N.  H.  401, 
406,  18  Am.  Rep.  55). 

"Judicial  discretion"  is  not  the  arbitrary 
will  of  the  judge,  but  is  a  legal  discretion  to 
be  exercised  in  discerning  the  course  pre- 
scribed by  law,  which  when  discerned  it  is 
the  duty  of  courts  to  follow.  Alexander 
Smith  &  Sons  Carpet  Co.  v.  Ball,  122  N.  Y, 
Supp.  187,  188,  137  App.  Div.  100. 

By  "judicial  discretion"  is  never  intend- 
ed the  whim  or  caprice  of  the  magistrate 
nor  a  course  of  judicial  action  inconsistent 
with  itself  in  dealing  with  cases  essentially 
alike.  Hubbard  v.  Hubbard,  S8  Atl.  969, 
970,  77  Vt.  73,  67  L.  R.  A.  969,  107  Am:  St. 
Rep.  749,  2  Ann.  Cas.  315. 

"Judicial  discretion"  does  not  mean  a 
self-willfulness  that  may  prompt  any  and 
every  act,  but  discretion  guided  by  the  law 
(see  what  the  law  discloses  upon  a  certain 
statement  of  facts,  and  then  decide  in  ac- 
cordance with  the  law),  so  as  to  do  substan* 
tlally  equity  and  justice.  People  v.  Steln- 
hardt,  93  N.  Y.  Supp.  1026,  1031,  47  Misc. 
Rep.  252. 

The  term  "judicial  discretion"  may  be 
defined  generally  as  a  discretion  which  is 


sound  and  guided  by  fixed  prindiides  o£  law, 
while  a  nonjudicial  discretion,  such  as  may 
be  vested  in  the  officers  of  a  corporation, 
does  not  admit  of  the  application  of  fixed 
rules  of  law,  but  depends  wholly  upon  the 
will  and  judgment  of  the  person  exercising 
it  .  Conway  v.  Minnesota  Mut  Life  Ins.  Co., 
112  Pac.  1106,  1107,  62  Wash.  49,  40  K  R.  A 
(N.  S.)   148. 

"Judicial  discretion,"  in  its  broadest 
meaning,  is  that  sense  of  justice  from  which 
has  arisen  a  variety  of  legal  and  equitable 
rules,  /and  in  its  narrower  sense  Is  the  ca- 
pacity of  a  judge  to  understand  and  apply 
the  law  of  the  land  to  the  particular  facts, 
so  that  the  legal  rights  of  the  parties  pmy 
be  declared  and  enforced.  Scott  v.  Marley, 
137  S.  W.  492,  493,  124  Tenn.  388. 

Whether  an  appeal  from  an  interlocutory 
judgment  of  the  justice  of  the  peace  should 
be  dismlBsed  is  a  question  addressed  to  the 
court  assuming  jurisdiction,  and  its  action 
thereon  is  a  "judicial"  determination  of  a 
question  incident  to  the  proceedings  and 
properly  arising  therein,  and  hence  its  deter- 
mination to  assume  jurisdiction  was  not  void 
but  merely  irregular,  and  therefore  not  sub- 
ject to  collateral  attack.  Jennings  v.  Mun- 
den,  102  S.  W.  945,  946,  46  Tex.  Civ.  App.  520. 

C^rantisc  or  dtmjimg  Injnaotiom 

Where  a  suit  to  enjoin  a  change  of  the 
grade  of  a  way  involved  the  relative  rights 
of  the  parties  in  the  way  owned  in  com« 
mon,  to  be  determined  not  only  by  th^r  orig- 
inal rights  under  conveyances,  but  also  by  ^ 
the  subsequent  acts  of  the  parties,  an  order 
continuing  a  temporary  injunction  halting 
defendant  in  work  tocldental  to  the  improve- 
ment of  his  land,  but  not  Immediately  lieces- 
sary  for  any  present  use  thereof,  was  with^ 
in  the  trial  court's  judicial  discretion,  and 
should  not  be  disturbed  on  appeal.  Alexan- 
der Smith  &  Sons  Carpet  Co.  v.  Ball,  122  N. 
Y,  Supp.  187,  189,  13T  App.  Div.  100. 

Grantins  spedflo  performanoe 

The  "judicial  discretion"  to  be  applied 
In  determining  whether  a  contract  will  be 
specifically  enforced  must  be  a  sound  legal 
discretion.  Stevens  v.  Trafton,  93  Pac.  810, 
813,  36  Mont.  520. 

juDiciAii  Dinrr 

A  "judicial  duty,"  within  the  meaning  of 
the  Constitution,  is  such  a  duty  as  legitimate- 
ly pertains  to  an  officer  In  the  department 
designated  by  the  Constitution  as  judicial. 
An  act  is  none  the  less  ministerial  because 
the  person  performing  it  may  have  to  satis- 
fy himself  that  the  state  of  facts  exists  un- 
der which  it  is  his  right  and  duty  to  per- 
form the  act  The  act  of  a  state  board  of 
healtifi  in  revoking  a  license  to  practice  medi- 
cine and  surgery  Is  not  a  judicial  action, 
and  cannot  be  r^rulated  by  the  writ  of  pro- 
hibition. State  ex  reL  McAnally  v.  Goodier, 
93.  S.  W.  928,  931,  195  Mo.  551. 
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Where  an  oflkcer's  duty  necessarily  re- 
quires ezamtnation  of  eyldeiice  in  the  de- 
cision of  questions  of  law  and  fact,  the  duty 
is  not  ministerial,  but  Judicial  or  discretion- 
ary. An  act,  however,  ia  none  the  less  min- 
isterial because  the  person  performing  it  may 
have  to.  satisfy  himself  that  a  state  of  facts 
exists  under  which  it  is  his  right  and  duty 
to  perform  the  act,  though  in  doing  so  he 
must  to  some  extent  construe  the  statute  by 
which  the  duty  is  imposed.  Stephens  v. 
Jones,  123  N,  W.  705,  708,  24  S.  D.  97. 

JUDICIAL  FUNCTIOK 

"That  a  function  may  be  held  to  be  •ju- 
dicial,' it  must  be  exercised  In  determining 
the  merits  of  the  issue.  The  criterion  that. 
If  the  action  of  the  tribunal  calls  for  the  ex- 
ercise of  judgment  and  discretion,  it  is  ju- 
dicial is  unsound.  While  it  is  true  that  there 
must  be  exercise  of  judgment  or  discretion 
to  make  a  function  judicial,  yet  it  is  not 
true  that  every  fonction  wherein  judgment 
and  discretion  are  exercised  is  a  judicial 
one.  The  act  of  a  board  of  supervisors  in 
letting  a  contract  for  public  printing  is  not  a 
judicial  one.  Hammer  v.  Smith,  94  Pae 
1121,  11  Ariz.  42a 

The  mere  fact  that  a  ministerial  duty 
is  imposed  on  a  judge  by  law  does  not  neces- 
sarily make  it  a  "judicial  function."  Such 
functions  are  determined  by  the  intrinsic 
character  of  the  duty  or  act  itself,  and  not 
by  the  character  of  the  olticial  designated  to 
perform  it  "When  an  officer  acts  in  both 
a  judicial  and  ministerial  capacity,  he  may 
be  compelled  to  perform  the  ministerial  acts 
in  a  particular  way,  but,  when  he  acts  in  a 
judicial  capacity,  he  can  only  be  required  to 
proceed;  the  manner  of  his  doing  so  is  left 
entirely  to  bis  judgment"  Hamma  v.  People* 
94  Pac.  326,  328,  42  Colo.  401,  15  L.  R.  A. 
(N.  S.)  621,  15  Ann.  Cas.  655  (quoting  Web- 
ster; Bouv.  Law  Diet  p.  416;  27  Cyc.  p.  793). 

The  exercise  of  the  Attorney  Generars 
discretion  to  bring  quo  warranto  proceedings 
^gainst  persons  usurping  public  office,  vested 
in  him  by  Code  Civ.  Proc.  {  1948,  providing 
that  the  Attorney  General  may  maintain  an 
action  on  his  own  information  or  of  a  private 
person  against  any  person  usurping,  intruding 
into,  tor  unlawfully  holding  or  exercising 
within  the  state  a  franchise  or  public  office, 
is  not  a  "judicial  function,"  and  therefore 
a  determination  by  him  not  to  bring  such  a 
proceeding  is  no  bar  to  him  or  his  successor 
bringing  the  proceeding  subsequently.  Peo- 
ple V.  McClellan,  103  N.  Y.  Supp.  146,  148, 
118  App.  Div.  177. 

The  state  board  of  license  commissimiers 
exercises  "judicial  functions"  in  deciding 
that  licensees  have  violated  the  Ucense  law 
and  that  they  are  no  longer  entitled  to  enjoy 
a  license,  and,  where  the  board  has  jurisdic- 
tion of  the  parties  and  subject-matter,  its 
judgment  is  valid  until  set  aside  on  appropri- 
ate proceedings.    Barry  v.  Little,  68  Ati.  40, 


41,  74  N.  H.  819  (citing  State  v.  Corron,  62 
Ati.  1(M4,  73  N.  H.  434,  6  Ann.  Cas.  486). 

"Determining  whether  a  rate  has  been  le- 
gally established,  or  whether  the  same  is  or 
is  not  reasonable,  is  a  'judicial  function/" 
Ghicaai^  I.  &  L.  R.  Co.  v.  Bailroad  Commis- 
sion of  Indiana,  78  N.  K  338,  344,  38  Ind. 
App.  439.  But  the  fixing  of  a  rate  by  a  city, 
when  not  a  matter  of  contract  is  a  legisla- 
tive or  administrative  rather  than  a  "judi- 
cial function."  Poca telle  v.  Murray,  173  Fed. 
3S2,  385  (citing  Reagan  v.  Farmers'  Loan  & 
Trust  Co.,  14  Sup.  Ct  1047, 154  U.  S.  397,  38 
L.  Ed.  1031 ;  Southern  Pacific  Co.  v.  Colorado 
Fuel  &  Iron  Co.,  101  Fed.  779,  42  C.  C.  A  12). 

The  function  exercised  by  voters  or  a 
representative  body,  upon  whose  approval  the 
inception  of  a  franchise  grant  by  the  Legi9> 
lature  is  made  conditional,  is  not  the  exercise 
of  a  "judicial  function."  It  is  the  exercise 
of  the  function  of  "referendum."  Duffield  v. 
Ashurst,  100  Pac  820,  825,  12  Ariz.  300. 

JUDICIAI.  iKQintBT 

Proceedings  for  the  probate  of  a  will  are 
not  a  dvil  action,  but  a  judicial  inquiry  to 
ascertain  whether  the  instrument  before  the 
court  is  the  last  will  and  testament  of  the  de- 
ceased, and  section  4  of  the  Evidence  Act  Is 
inapplicable.  In  re  Veazey's  Will,  85  Ati. 
176,  177,  80  N.  J.  Eq.  466. 

"A  'judicial  inquiry'  investigates,  de- 
clares, and  enforces  liabilities  as  they  stand 
on  present  or  past  facts,  and  under  laws  sup- 
posed already  to  exist"  The  establishment 
of  railway  passenger  rates  by  the  Virginia 
corporation  commission  is  not  res  judicata  in 
a  suit  which  seeks  injunctive  relief  on  the 
ground  that  the  rates  are  confiscatory,  though 
the  commission,  for  some  purposes,  is  a  court 
enacted  only  after  hearing  an  investigation, 
since  proceedings  to  establish  rates  do  not 
involve  a  "judicial  inquiry."  Prentis  v.  At- 
lantic Coast  Line  Co.,  29  Sup.  Ct.  67,  69,  211 
U.  S.  210,  53  L.  Ed.  150. 

jtJDioiAii  Koncs 

"Judicial  notice"  is  a  term  used  to  ex- 
press the' duty  or  power  of  the  courts  to  ac- 
cept for  the  purposes  of  the  trial  the  truth  of 
certain  well-known  facts  without  requiring 
proof  thereof.  City  of  Chicago  v.  Williams, 
98  N.  E.  666,  668,  254  III.  860. 

"Judicial  notice"  takes  the  place  of  prooi; 
and  is  of  equal  force,  and  as  a  means  of  es- 
tablishing facts  it  is  superior  to  evidence,  as 
it  stands  for  proof,  and  fulfills  the  object 
which  evidence  is  designed  to  fulfill,  and 
makes  evidence  unnecessary.  Beardsley  v. 
Irving,  71  Ati.  580,  581,  81  Conn.  489.  See, 
also.  Gay  v.  aty  of  Eugene,  100  Pac  806,  308, 
53  Or.  289, 18  Ann.  Cas.  188. 

The  doctrine  of  judicial  notice  Is  not  a 
hard  and  fast  one,  but  is  modified  by  judicial 
discretion,  the  courts  not  b^ng  bound  to  take 
judicial  notice  of  matters  of  fact;   whether 
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tfaej  will  do  BO  or  not  being  dependent  cm  the 
nature  of  the  subject,  the  issne  involTed,  and 
the  apparent  justice  of  the  case.  City  of  St 
Louis  V.  Niehaus.  139  S.  W.  450,  452,  236 
Mo.  8. 

"That  a  matter  is  'judicially  noticed' 
means  merely  that  it  Is  taken  as  true  with- 
out the  offering  of  evidence  by  the  party  who 
should  ordinarily  have  done  so«  But  the  op- 
I)onent  is  not  preyented  from  disputing  the 
matter  by  evidence  if  he  believes  it  disputa- 
ble." Thus  where,  in  a  proceeding  to  abate 
a  dam  as  a  public  nuisance,  it  is  alleged  tiiat 
the  stream  is  navigable,  the  court,  on  demur- 
rer to  the  complaint,  cannot  take  judicial  no- 
tice that  the  stream  is  nonnavigable  and  pre- 
vent the  introduction  of  proof  to  show  the 
contrary.  State  ei  rel.  Attorn^  General  v. 
NorcroBS,  112  N.  W*  40,  43,  132  Wis.  634,  122 
Am.  St  R^.  99S. 

"  'Judicial  notice'  does  not  depend  on  the 
actual  knowledge  of  the  judges.  When  the 
fact  is  alleged,  they  must  investigate  and 
may  refresh  their  recollection  by  resorting  to 
any  means  which  they  may  deem  safe  and 
proper."  In  a  proceeding  for  the  violation 
of  a  liquor  injunction,  the  court  can  take  ju- 
dicial notice  of  the  decree  violated,  although 
the  presiding  judge  has  no  personal  knowl- 
edge or  remembrance  thereof.  Haaren  v. 
Mould,  122  N.  W.  921,  923,  144  Iowa,  296,  24 
L.  R.  A.  (N.  S.)  404  (quoting  and  adopting 
definition  given  in  State  ex  rel.  Marr  v. 
Steams,  75  N.  W.  210,  72  Minn.  200). 

In  the '  interpretation  of  an  ambiguous 
statute,  courts  should  eKamine,  in  the  light  of 
the  history  of  its  enactment,  as  disclosed  by 
the.leglslative  journal,  the  contemporary  conr 
ditions  and  situation  of  the  people,  the  eco- 
nomic iind  sociologic  policy  of  the  state,  its 
Constitution  and  laws,  and  all  other  matter 
of  common  knowledge  within  the  limits  of 
their  jurisdiction.  The  consideration  of  this 
knowledge,  without  proof  of  the  facts,  Is  gen- 
erally termed  "judicial  notice"  for  the  want 
of  a  better^  exiMsslon ;  but  the  term  means 
no  more  than  flKt  courts,  in  construing  the 
law,  will  bring  to  their  aid  those  facts  which 
are  known  by  all  well-informed  persons  be- 
cause they  are  matters  of  public  coneem. 
State  V.  Kelly,  81  Pac.  450,  452,  71  Kan.  811, 
70  L.^  R.  A.  450,  6  Ann.  Oas.  296. 

The  appellate  tribunal  should  not  ex- 
tend the  rule  regarding  "judicial  notice"  fuj^ 
ther  than  is  proper  to  follow  it  in  the  court 
of  first  instance.  In  the  appellate  court  the 
evidence  directly  pertinent  should  be  well 
known  to  all  parties  in  Interest.  Courts  will 
not  take  Judicial  notice  of  statutes  under 
which  a  company  is  organized,  not  offered  In 
evidence  and  not  proven.  The  district  court 
is  without  authority  to  take  judicial  notice  of 
proceedings  in  a  case  in  another  jurisdiction. 
Cumberland  Telephone  &  Telegraph  Co.  v.  St 
Louis,  I.  M.  &  S.  Ry.  Cow,  41  South.  492,  493, 
117  La..  199  (citing  Jones  on  Evidence^  verbo 
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"Judicial    Notice";     overruling    Graham    v. 
Williams,  21  La.  Ann.  596). 

'•What  is  known  need  not  be  proved." 
Peterson  v.  Standard  Oil  Co.,  106  Pac.  337, 
339,  56  Or.  511,  Ann.  Cas.  1912A,  625  (quoting 
and  adopting  definition  in  Town  of  North 
Hempstead  v.  Gregory,  65  N.  Y.*Supp.  867, 
53  App.  Div.  350,  and  citing  Brown  v.  Piper, 
91  U.  S.  37,  23  L.  Ed.  200;  Wynehamer  v. 
People,  13  N.  Y.  378). 

JUDICIAIi   OFFICER 

Any  judicial  oflicer,  see  Any. 

Other  judicial  officers,  see  Other.       .  • 

Assessors  of  taxes  and  county  clerks  are 
"ministerial  officers,"  and,  while  in  some  re- 
spects their  acts  may  be  construed  as  judi- 
cial, they  are  not  "judicial  officers,"  as  that 
term  Is  used  in  the  Constitution.  They  have 
no  power  to  inflict  penalties  for  violation  of 
Taws  or  to  determine  whether  a  law  has  been 
Violated  and  adjudge  persons  guilty.  (Cleve- 
land, C,  0.  &  St  L.  R.  Co.  V.  People,  72  N. 
E.  725,  726,  212  111.  638. 

Attorney 

Acts  1880,  p.  18,  No.  11,  making  it  unlaw- 
ful for  any  "judicial"  or  ministerial  officer  of 
any  of  the  pourts  of  the  state  to  go  bail  for 
any  prisoner,  etc.,  refers  exclusively  to  such 
officers  as  judges,  clerks,  sheriffs,,  and  their 
deputies,  etc,  aa  directly  constitute  the  ma- 
chinery of  the  court,  and  does  not  prohibit 
an  attorney  from  becoming  a  surety  on  his 
client's  bail,  bond,  though  an  attorney  is  an 
"officer  of  the  courts"  generally..  State  v. 
Babin,  50  South.  825,  826,  124  La.  1005,  18 
Ann:  Cas.  837. 

A  city  attorney  is  an  executive  or  "Ju- 
dicial officer,"  within  Comp.  Laws  I  11312, 
punishing  the  receiving  of  bribes  by  such  of- 
ficers. People  V.  Salsbury,  96  N,  W.  936, 
938,  941,  134  Mich.  537. 

Ooroner 

A  coroner  who,  by  Laws  1887,  p.  400,  c. 
321,  Laws  1899,  p.  940, =c.  464,  has  been  glten 
the  powers  of  a  magistrate  in  a  limited  class 
of  cases,  with  the  right  to  issue  warrants, 
hold  examinations,  and  commit  or  discharge 
an  accused,  but  can  exercise  that  jurisdiction 
only  when  some  person  has  been  killed  or 
dangerously  wounded  by  another,  is  a  "judi- 
cial officer"  within  the  meaning  of  Pen.  'Code, 
i  72,  relating  to  the  acceptance  of  bribes  by 
such  officers.  People  v.  Jackson,  84  N.  E.  66, 
66,  191  N.  Y.  293,  15  L  R.  A.  (N.  S.)  1173,  14 
Ann.  Cas.  243. 

Under  Cottst.  art  0,  ^|  1,  34-^7,  vesting 
judicial  power  in  enumerated  tribunals,  not 
including  the  coroner,  provided  for  in  article 
9,  §{  10,  11  (Ann.  St.  1906,  pp.  2«2,  263),  a 
ccwoner,  though  exercising  discretion  in  deter- 
mining whether  an  inquest  shall  be  held,  Is 
not  a  judicial  officer,  and  though  Rev.  St 
1899,  §1  6642,  6643  (Ann.  St  1906,  p.  3299),  re- 
quire a  coroner's  verdict  to  be  in  writing^ 
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and  to  be  signed  by  the  coroner  and  the  Jur- 
ors, a  coroner's  verdict  Is  not  competent  in 
an  action  on  a  mutual  benefit  certificate  to 
prove  the  cause  of  death,  though  it  may  be 
competent  as  a  part  of  the  proof  oi  his  death. 
Queatham  v.  Modem  Woodmen  of  America, 
127  S.  W.  ^1,  654,  148  Mo.  App.  33. 

Jnstioe  of  the  peace 

A  Justice  of  the  peace,  in  disposing  of 
any  cause,  civil  or  criminal,  which  has  been 
properly  brought  before  him,  holds  a  court 
of  record,  and  acts  as  a  ''Judicial  officer." 
McVeigh  v.  Ripley,  58  Atl.  701,  702,  77  Conn. 
136. 

Mayor 

Const,  art  3,  distributes  the  powers  in 
government  into  three  departments — the  leg- 
islative, executive,  and  Judicial — ^and  article 
6,  I  1,  vests  the  Judicial  power  in  the  courts 
of  the  state.  SL  Louis  City  Charter,  art  4, 
§{  5,  15,  16,  47,  and  the  ordinances  adopted 
pursuant  thereto,  empower  the  mayor  to  en- 
force the  laws  and  ordinances  of  the  city, 
and  to  remove  ofiicials  occupying  positions 
in  other  departments  of  the  dty  government 
on  due  notice  and  hearing  before  him.  Held, 
that  the  mayor  was  not  a  Judicial  ofhcer 
within  the  Constitution  while  exercising  the 
power  of  removing  city  officers  under  the 
charter,  his  functions  being  merely  quasi  Ju- 
dicial, and  the  charter  provisions  empowering 
him  to  remove  officers  were  not  unconstitu- 
tional on  that  ground.  State  ex  rel.  Heim- 
burger  v.  Wells,  109  S.  W.  758,  760,  210  Mo. 
601. 

Mnnioipal  board  of  kealtb 

Greater  New  York  Charter,  |  1173  (3 
Laws  1901,  p.  500,  c.  466),  relating  to  the  city 
board  of  health,  and  providing  that  the  ac- 
tions of  the  board  shall  at  all  times  be  re- 
garded as  in  their  nature  Judicial  and  be 
treated  as  prima  facie  Just  and  legal,  and 
that  all  meetings  of  the  board  in  every  suit 
and  proceeding  be  taken  to  have  been  duly 
called  and  regularly  held,  and  all  orders  and 
proceedings  to  have  been  duly  authorized,  un- 
less the  contrary  be  proved,  and  that  courts 
shall  take  Judicial  notice  of  the  seal  of  the 
board  and  the  signature  of  its  secretary  and 
chief  clerk,  does  not  change  the  members  of 
the,  board  from  administrative  to  "Judi<Hal 
officers."  People  ex  rel.  Lodes  v.  Depart- 
ment of  Health  of  City  of  New  York,  82  N.  E. 
187,  189,  189  N.  Y.  187,  13  L.  It  A.  (N.  S.) 
894. 

Reoordor 

The  framers  of  the  Constitution,  in  pro- 
viding for  the  continuance  in  bfflce  of  "Judi- 
cial offlcers^^'  had  in  view  those  who  to  a 
general  intent  and  purpose  were  such  and  not 
those  who  were  incidentally  and  casually  in- 
trusted with  some  attribute  of  Judicial  cfaar^ 
acter.  The  recorder  of  the  municipal  court 
of  the  city  of  Bangor  was  not,  in  the  sense 
contemplated  by  the  Constitution,  a  "Judicial 


officer,"  and  therefbre  might  be  removed  from 
office  by  the  Governor  and  coandL  Mor- 
rison V.  McDonald,  21  Me.  550,  555. 

Referee 

A  referee,  under  the  Constitution  and 
statutes  is  a  Judicial  officer  appointed  by  the 
circuit  court,  and,  b^ng  substituted  for  the 
Judge,  has  all  the  powers  of  the  court  over 
the  case  referred  to  him.  Robertson  v.  Wil- 
son, 51  South.  849,  850,  59  Fla.  400,  138  Am. 
St  Rep.  128. 

Senator 
Under  Const  art  4,  i  1,  dividing  the  pow- 
ers of  government  into  the  execative,  legis- 
lative, and  Judicial  departments^  and  article 
5,  §1  1,  9,  11,  16,  17,  vesting  the  legislative 
authority  in  the  General  Assembly,  making 
each  House  a  Judge  of  the  election  and  quali- 
fications of  its  members,  with  powtf  to  expel 
a  member,  and  providing  that  the  govern- 
ment and  other  state  and  Judicial  officers 
shall  be  liable  to  impeachment,  and  article  8, 
{  1,  vesting  the  Judicial  power  in  the  Senate, 
sitting  as  a  court  of  impeachment,  in  the  Su- 
preme Court,  district  courts,  etc.,  a  state 
senator  is  a  member  of  the  le^slative  depart- 
ment, though  the  Senate  when  sitting  as  a 
court  of  impeachment  is  a  court  exercising 
Judicial  functions,  with  power  to  Judge  the 
law  and  the  evidence,  and  the  term  "Judicial 
offices"  in  Laws  1909,  c  113,  requiring  nom- 
inations for  Judicial  offices  to  be  made  by 
petition  only  as  provided  by  Rev.  Codes,  f 
524,  does  not  include  a  Senator;  the  term 
"Judicial  oflSlcers"  being  limited  to  Judges  of 
the  Supreme  and  district  tK>urts,  Justices  of 
the  peace,  and  Judges  of  other  inferior  courts. 
State  ex  rel.  Haviland  v.  Beadle,  111  Pac. 
720,  723,  42  Mont  174. 

Superiatemdent 

A  state  superintendent  of  a  water  dis- 
txM  is  not  a  ''Judicial  officer,"  within  the 
meaning  of  Const  art  3, 1 18,  providing  tliat 
Judicial  officers  shall  be  liable  to  impeach- 
ment for  high  crimes  and  .#|lsdemeajiors.  In 
such  manner  as  to  permit  ^  removal  from 
office  only  by  impeachment  State  ex  reL 
Hamilton  v.  Grant  82  Pac.  2,  13  Wyo.  41,  1 
L.  K.  A.  (N.  S.)  588,  116  Am.  St  Repi  982 
(citing  Farm  Xnv.  Co.  v.  Carpenter,  61  Paa 
258,  9  Wyo.  110-143,  50  L.  R.  A.  747,  87  Am. 
St.  Rep.  918). 

JUDICIAI.  POWER 

The  "Judicial"  is  the  power  that  ex- 
pounds and  applies  the  laws.  In  re  Appoint- 
ment of  Revisor  of  Statutes,  124  N.  W.  670, 
671,  141  Wis.  592,  18  Ann.  Cas.  1176. 

"Judicial  power*'  implies  the  constructlOB 
of  laws  and  the  adjudication  of  legal  rights. 
People  V.  Apfelbaum,  95  N.  E.  995,  997,  251, 

lU.  18, 

••  ^Judicial  power*  Is  authority  vested  in 
some  court  officer,  or  person  to  hear  and  de- 
termine when  the  rights  of  persons  or  prop- 
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erty  or  the  propriety  of  doing  an  act  are  the 
suhject-matter  of  adjudication/'  State  ex 
rel.  Higdon  y.  Jenks,  35  South.  60,  62,  138 
Ala.  115;  State  v.  Blaisdell,  1S2  N.  W.  769, 
773,  22  N.  D.  86,  Ann.  Gas.  1913B,  1089; 
Ralney  t.  Ridgway,  43  South.  813,  844,  151 
Ala.  632  (citing  flonmoy  ▼.  City  of  Jeffer^ 
son,  17  Ind.  169,  79  Am.  Dec.  468). 

GThe  "Judicial  power,"  within  Oon^t  art 
3,  dividing  the  powers  of  government  into  the 
legislative,  executive,  and  Judicial  depart- 
ments, is  the  power  which  adjudicates  on 
and  protects  the  rights  and  interests  of  in- 
dividual citizens,  and  to  that  end  construes 
the  laws,  and  applies  them  in  particular 
cases,  and  Is  exercised  by  the  Judge,  with 
such  assistants  as  he  may  lawfully  have  to 
aid  him.  Witter  v.  Cook  County  Com'rs,  100 
N.  B.  148,  149,  266  111.  616. 

The  power  conferred  on  the  federal  Su- 
preme Court  by  the  Constitution  is  exclusive- 
ly "Judicial,"  limited  to  "cases"  and  "con- 
troversies," and  it  cannot  be  required  or  au- 
thorized to  exercise  any  other,  so  that  Con- 
gress cannot  provide  for  a  final  Judicial  de- 
termination In  the  Supreme  Court  of  the  con- 
istitutionality  of  legislation  wlthoat  a  "case" 
or  "controversy."  Muskrat  v.  United  States, 
31  Sup.  Ct  260,  263,  219  U.  S.  846,  65  L.  Bd. 
246. 

The  "Judicial  power"  of  the  United 
States,  vested  by  Const,  art.  3,  {  1,  in  the 
federal  courtS|  embraces  all  controversies  of 
a  Justiciable  nature  arising  within  the  terri- 
torial limits  of  the  nation,  no  matter  who 
may  be  the  parties  thereto,  except  so  t&r  as 
there  are  limitations  expressed  in  the  Con- 
stitution on  the  general  grant  of  Judicial 
power.  State  of  Kansas  v.  State  of  Colora- 
do, 27  Sup.  Ct  665-661,  206  U.  S.  46,  61  L. 
Ed.  966. 

Whether  or  not  a  state  has  ceased  to  be 
republican  in  form,  within  the  meaning  of 
the  federal  Constitution,  because  of  its  tLdop- 
tlon  of  the  initiative  and  referendum,  is  not 
a  "Judicial"  question  but  a  political  one 
which  is  solely  for  Congress  to  determine. 
Pacific  States  Telephone  &  Telegraph  Co.  t. 
State  of  Oregon,  32  Sup.  Ct  224,  228,  223  U. 
S.  118,  56  L.  Ed.  377. 

The  "Judicial  power"  vested  in  courts  by 
Const  art  5,  |  1,  providing  that  the  Judicial 
power  shall  be  vested  in  courts  specifically 
mentioned  and  provided  for,  includes  the 
right  to  enforce  and  protect  rights,  prevent 
and  redress  wrongs,  punish  offenses  against 
the  public,  and  determine  the  rights,  obliga^ 
tions,  and  liabilities  of  persons  arising  out  of 
their  relation  to  and  dealings  with  each  oth- 
er^ and  the  Legislature  may  not,  even  on  the 
fullest,  fairest,  and  most  deliberate  investiga- 
tion, after  due  notice,  pass  an  act  declaring 
that  an  individual  is  indebted  to  the  state  in 
a  given  amount,  and  by  legislative  fiat  cre- 
ate a  lien  on  his  property.  Carolina  Glass 
Go.  v.  mate,  69  S.  B.  391,  398^  87  S.  O.  270. 


In  the  constitutional  division  of  the  pow- 
ers of  a  state  into  legislative,  executive,  and 
Judicial  departments,  there  can  be  no  abso- 
lute line  of  demarcation  between  the  func- 
tions of  such  departments,  and  where  it  is 
scarcely  ascertainable  whether  the  several 
powers  conferred  by  a  statute  belong  more 
properly  to  one  or  the  other  department,  and 
their  assignment  to  one^works  no  practical 
encroachment  on  the  functions  of  another, 
the  fact  that  all  such  powers  are  vested  in  a 
single  body  or  tribunal  for  practical  reasons 
will  not  invalidate  the  statute.  Oregon  B.  & 
Nav.  Co.  V.  Campbell,  173  Fed.  957,  967. 

Orders  for  the  entry  nunc  pro  tunc  of  a 
Judgment  and  an  order  overruling  a  motion 
for  a  new  trial  are  the  exercise  of  "Judicial 
power,"  and  a  court  has  no  power  in  vaca- 
tion to  make  such  orders,  either  under  its  im- 
plied powers  or  Rev.  St  1895,  art  1357,  au- 
thorizing courts  in  vacation  to  amend  a  Judg- 
ment or  decree.  Accousi  v.  G.  A.  Stowers 
Furniture  Co.  (Tex.)  83  S.  W.  1104,  1105. 

As  Tested  la  «ottrts  or  Jndses 

The  "Judicial  power  "  referred  to  In  the 
constitutional  provision  declaring  that  the 
Judicial  power  of  the  state  as  to  matters  of 
law  and  equity  shall  be  vested  in  the  Su- 
preme Court  and  other  courts  specifically 
named,  means  such  powers  and  authority  as 
courts  and  Judges  exercise;  such  as  legiti- 
mately pertains  to  an  officer  in  the  depart- 
ment designated  by  the  Constitution  as  "Ju- 
dicial"; such  as  exercised  in  the  oMlnary 
forms  of  a  court  of  Justice,  in  a  suit  betweien 
parties  with  process.  It  does  not  include 
every  authority  Judicial  in.  its  nature  which 
requires  the  exercise  of  Judgment  or  discre- 
tion. State  ex  rel.  School  Dlst  No.  1,  Town- 
ship 45,  Range  3  East  v.  Andrae,  116  S.  W. 
561,  563,  216  Mo.  617, 

The  intangible  assets  act  (Act  April  17, 
1906,  p.  351,  c.  146),  which  makes  the  Secre- 
tary of  State  and  the  Comptroller,  required 
by  Const  art  4,  |§  21,  23,  to  perform  pre- 
scribed executive  duties  and  such  others  as 
may  be  prescribed  by  law,  members  of  a  state 
tax  board,  with  power  to  value  the  intangi- 
ble assets  of  railroads,  and  for  the  distribu- 
tion of  the  values  for  local  taxation,  isr  not 
void  as  vesting  in  them  Judicial  power,  in 
conflict  with  Const,  art  2,  f  1,  dividing  the 
powers  of  government  into  the  legislative,  ex- 
ecutive, and  Judicial  departments,  as  the 
word  "Judicial,"  as  used  in  the  section  and 
in  article  5,  creating  the  Judicial  department 
when  strictly  construed,  means  courts  with 
power  to  determine  causes  between  partie< 
afl*ectlng  the  rights  of  persons  as  to  their 
life,  liberty  and  property.  Missouri,  K.  &  T. 
Ry.  Co.  of  Texas  v.  Shannon,  100  S.  W.  138, 
141,  100  Tex.  379,  10  L.  R.  A.  (N.  S.)  681. 

"Judicial  power**  is  "the  authority  ex- 
ercised by  that  department  of  government 
which  is  diarged  with  the  declaration  of 
what  the  law  ia  and  its  construction  so  far 
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as  it  la  written  law;  the  power  to  constrae 
and  expound  the  law  as  distinguished  from 
the  legislative  and  executive  functions"  (quot- 
ing Bouv.  Law  Diet).  It  is  "the  power  of  a 
couirt  to  decide  and  pronounce  a  judgment 
and  carry  it  into  effect  between  persons  and 
parties  who  bring  cases  before  it  for  decision" 
(quoting  Miller,  Oonst  314).  "Judicial  act  is 
the  power  of  interpretlDg  law»  of  declaring 
what  the  law  is  or  has  be^i"  (quoting  And. 
Law  Diet  579).  Metz  v.  Maddox,  105  N.  Y. 
SuK>.  702,  719,  720,  121  App.  Div.  147. 

Other  powers  dlstinRnislied 

Theoretically  the  "legislative  power"  is 
the  authority  to  make,  order,  and  repeal,  the 
"executive  power,"  to  administer  and  en- 
force, and  the  "Judicial  power,"  to  interpret 
and  apply,  the  laws.  Richardson  v.  Young, 
125  S.  W.  «64,  668, 122  Ttenn.  471. 

"To  declare  what  a  law  is  or  has  been  is 
a  'Judicial  power*;  to  declare  what  it  shall 
be  is  legislative.' "  Act  July  6.  1905  (Pub. 
Acts  1905,  p.  413,  c.  217),  which  limits  the 
recovery  In  a  suit  against  an  administrator 
for.  the  statutory  penalty  for  failure  to  file 
an  Inventory,  does  not  invade  the  Judicial 
province  nor  interfere  with,  dictate  to,  or 
coerce  the  Judicial  department.  Atwood  v. 
Buckingham,  62  AtL  616,  618,  78  Oonn.  423 
(citing  Dash  v.  Van  Kleeck  [N.  Y.]  7  Johns. 
477,  498,  5  Am.  Dec.  291). 

Adaiistlon  of  attorney 

"*Jndidal  power*  is  that  power  which 
adjudicates  and  protects  the  rights  and  In- 
terests of  individual  citizens,  and  to  that 
end  construes  and  applies  the  laws."  Re- 
visal  1905,  il  207,  208,  relating  to  the  ad- 
mission of  attorneys,  and  making  it  the  duty 
of  the  court  to  license  an  applicant  where  he 
has  complied  with  the  formal  prerequisites 
and  shows  himself  to  have  a  competent 
knowledge  of  the  law,  is  not  in  violation  of 
Declaration  of  Rights,  |  8,  which  provides 
that  legislative,  executive,  and  supreme  Judi- 
cial powers  of  the  government  shall  be  kept 
separate  and  distinct.  In  re  Applicants  for 
License,  55  S.  E.  635,  637,  143  N.  G.  1,  10  L. 
B.  A.  (N.  S.)  288,  10  Ann.  Gas.  187  (quoting 
and  adopting  deflnition  in  People  ex  rel. 
Kern  v.  Ghase,  46  N.  £.  454,  165  IlL  527,  36 
h.  R.  A  106). 

BeterminAiion  of  rates 

The  railroAd  commission  act  of  Oregon 
of  February  18,  1907  (Laws  1907,  p.  67), 
which  requires  every  railroad  to  charge  rea- 
sonable and  Just  rates,  creates  a  state  rail- 
road commission,  with  power  to  determine 
In  the  first  instance  the  reasonableness  of 
rates  charged,  and,  if  found  unreasonable,  to 
fix  rates  which  shall  be  prima  fade  reason- 
able and  Just,  and  shall  be  conformed  to  by 
the  railroad  company,  with  the  right,  how- 
ever, to  bring  suit  in  a  court  of  the  state  to 
determine  their  reasonableness.  In  which  suit 
it  shall  have  the  burden-  of  proof,  is  not  un- 
constitutional, as  conferring  ezeeutive  and  Ju- 


dicial functions  <m  the  commission,  in  viola- 
tion  of  article  3,  i  1,  of  the  state  Gonstita- 
tion,  proving  that  the  powers  of  govern- 
ment shall  be  divided  into  three  separate 
departments,  legislative,  executive,  and  Judi- 
cial, and  that  except  as  provided  in  the  Gon- 
stitution  itself,  no  person  charged  with  o£Q- 
cial  duties  under  one  of  these  departments  is 
compet^t  to  exercise  any  function  on  the 
other.  Oregon  R.  ft  Kav.  Go.  v.  Gampbell, 
173  Fed.  957,  967. 

s 

Drain  prooeedUtss 

Rev.  St  1899,  §  8284,  requiring  the  report 
of  the  commission  appointed  to  locate  drains 
in  proceedings  for  the  establishment  of  a 
drainage  district  etc.,  when  considered  in 
connection  with  sections  8286, 8287,  as  amend- 
ed relating  to  hearing  before  the  court  on 
the  report  etc.,  is  not  in  c<Kiflict  with  Gonst 
art  6,  I  1  (Ann.  St  1906,  p.  212),  vesting  the 
Judicial  power  in  courts,  as  it  does  not  under- 
take to  control  the  decision  of  the  county 
court  and  make  the  decision  depend  on  the 
report  of  the  commission  appointed  under 
the  act  State  ex  reL  Applegate  v.  Taylor, 
128  S.  W.  892,  915,  916,  224  Mo.  393. 

Comteatpt 

The  power  to  punish  for  contempt  is  es- 
sentially a  judicial  power,  except  in  the  lim- 
ited degree  in  which  it  inheres  in  the  legis- 
lative body*  It  can  be  exercised  only  by  a 
tribunal  possessing  Judicial  functions.  State 
ex  reL  Haughey  v.  Ryan,  81  S.  W.  435»  436, 
182  Mo.  348. 

Eztoudon  of  eitr  liinlts 

Gen,  St  1901,  §  1172,  empowering  county 
boards  to  determine  the  application  of  a  city 
of  the  third  class  for  permission  to  extend 
its  limits,  is  not  in  violation  of  the  Ck>nstitu- 
tion  as  conferring  on  county  boards  "Judicial 
powers."  And  the  same  is  true  of  the  provi- 
sion giving  the  county  board  power  to  de- 
termine whether  the  proposed  extension  of  a 
city  will  cause  manifest  injury  to  Individuals, 
thou^  so  far  judicial  as  to  permit  an  ap- 
peal from  such  determination  to  the  courtSL 
Nash  V.  Gity  of  Glen  Elder,  106  Pac  292, 
293,  81  Kan.  446. 

IssulttK  warrant 

Authority  in  the  clerk  of  an  inferior 
court  of  criminal  Jurisdiction  to  issue  war- 
rants of  arrest  is  not  "Judicial  power,"  which 
can  be  conferred  only  on  Judicial  officers,  as 
such  warrants  are  issued  only  on  verified 
complaints,  and  returnable  to  the  court  from 
which  they  issue.  Kreulhaus  v.  Gity  of  Birm- 
ingham, 51  South.  297,  299, 164  Ala.  623,  26  L. 
R.  A.  (N.  S.)  492. 

Frelimiiiary  ezamiaation 

"Judicial  power,"  under  Gonst  art  6,  8  1 
[Ann.  St  1906,  p.  212],  providing  that  the  Ju- 
dicial power  of  the  state  shall  be  vested  in 
certain  courts  specified,  la  the  power  which 
vests  in  a  court  to  try  and  determine  causes, 
aa  distinguished  from  the  jadidal  tixaction  to 
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examine  and  d&charge  or  oommlt  for  triali 
and  Bey.  St  1809,  fi  2441  [Ann.  St  1906,  p. 
1478],  resting  in  Justioes  of  ttxB  peace  the 
power  to  make  a  preliminary  examination  of 
one  accused  of  felony,  is  not  a  grant  of  the 
Judicial  power  of  the  state*  State  ex  rel. 
Board  of  Education  of  St  Louis  v.  Nast,  108 
S.  W.  56S,  565,  209  Mo.  708. 

Pnalahmeat  fMP  oenteaipt 

The  "Judicial  power"  referred  to  In 
Const  art  6,  f  1,  providiDg  that  the  Judicial 
power  shall  be  vested  in  a  supreme  court,  dis- 
trict court.  Justice  of  the  peace,  police  magls- 
trate^  and  such  oth^r  eourta  Inferior  to  the 
district  court  as  may  be  created  by  law,  when 
considered  in  connection  with  sectipn  18, 
providing  that  Justices  of  the  peace  shall  ex- 
ercise such  Jurisdiction  as  may  be  provided 
by  law,  Includes  the  power  of  a  JustjLce  of 
the  peace  to  commit  a  witness  for  refusal  to 
testify  in  proceedings  to  take  his  deposition 
under  the  statute  authorizing  justices  to  take 
deapositions  and  to  punish  peraons  refusing  to 
answer  proper  questions.  In  re  Button,  .120 
N.  W.  208,  204,  Sa  Neb.  686,  28  X.  R.  A.  (N. 
is.)  U73. 

diuud  jtfcdleial  aets 

"The  'Judicial  power'  vested  by  the  Con- 
stitution in  courts  r^ates  W  thatadtnlnlstra 
tioii  of  remedies  fbr  remediinble  rights  form 
etly  axerdsed  exclusively  by  'Oourts.  The 
discretionary,  denominated  quasi  Judlolal, 
authority  vested  in  such  boards  as- the  State 
Board  of  Bental  Bixaminers  ii^  H  necessary 
inddeat  of  purely  adminiatrative  duties.  The 
two  in  many  branches  of  civil  govei^ment  are 
inseparable  and  have  no  similarity  to  author- 
ity exercisable , by  courts  through  the  instru- 
mentality of  Judicial  remedies."  The  author.- 
ity  of  the  State  Board  of  DcAtal  Examiners 
to  pass  upon  the  reputabillty  of  colleges  Is 
neither  legislative  nor  judicial,  but  Is  quasi 
Judicial,  and  hence  does  not  contravene  the 
constitutional  provlaknx  ^cestitqr  Judicial'  aur 
thority  in  the  courts.  State  ex  rel*  Milwau- 
kee Medical  College  v.  Chittenden,  107  N.  W. 
500,  5U,  127  Wis.  468. 

Where  Judgment  is  exercised  by  an  ad- 
ministrative board  as  an  incident  to  a  minis- 
terial power,  it  is  not  an  exercfse  of  "Judicial 
power,"  within  the  meaning  of  the  Constitu- 
tion set)aiating  the  departments  of  govern- 
ment Conover  v.  Gatton,  96  N.  B.  522,  528, 
251  IlL  587. 

Removal  or  appolntuent  of  officer 

The  removal  of  a  village  marshal  by 
a  board  of  trustees  is  not  such  an  exercise  of 
"Judicial  power"  as  to  be  repugnant  to  the 
Constitution.  It  is  only  the  exercise  of 
an  administrative  and  governmental  functioD 
belonging  to  the  municipality.  Conwell  v. 
Village  of  Culdesac,  92  Pac.  535,  636,  13 
Idaho,  575. 

"Judicial  power"  Includes  the  authority 
to  appoint, all  necessary,  subordinate  officers 


and  assistants  essential  to  the  conducting 
of  Judicial  business.  People  v.  Crissman,  92 
Pac.  949,  952,  41  Colo.  450  (quoting  and  adopt- 
ing definition  in  State  ex  red.  Douglas  v. 
Westfall,  89  N.  W.  175,  178,  85  Minn.  437, 
446,  57  L.  B.  A.  297,  89  Am.  St  Bep.  571). 

Appointment  to  office,  while  generally 
called  an  executive  function,  cannot  under 
Const,  art  13,  §  9,  providing  for  this  election 
of  officers  whose  election  or  appointment  is 
not  provided  for  by  the  Constitution,  by  ele<?- 
tors  of  the  counties,  cities,  or  towns,  as  the 
case  may  be,  be  classified  as  exclusively  a 
function  of  either  of  the  three  great  depart- 
ments of  goverment  but  may  be  exercised  by 
dther  the  legislative  or  "Judicial"  depart- 
ment when  it  becomes  necessary  or  proper,  in 
the  execution  of  their  proper  duties,  to 
have  adminlstrajbive  ^s  performed  by  assist- 
ants, provided  the  Constitution  does  not 
otherwise  direct  In  re  Appointment  of  Re- 
visor  of  Statutes,  124  N.  W.  670,  672,  141 
Wis.  592^  18  Ann*  Gas.  1176. 

Settlins  and  staining  case 

The  settling  and  3lgning  of  a  case-made 
by  the  Judge  trying  t^e  cause  Is  the  exercise 
of  "Judicial  power,"  and  one  which  the  law 
has  conferred  upon  the  Judge  trying  the 
cause,  and  on  no  one  else.  City  of  Elnid  v. 
Wlgger,  86  Pac:  697,  698, 15  Okl.  507. 
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JUDIOIAI.  PROOEXDnia 

See,  also.  Proceeding. 
As  privileged  communication,  see  Privi- 
leged Communication. 

"Judicial  proceedings,"  within  the  mean- 
ibg  of  the  rule  that  statementi^,  otherwise 
slander,  which  Are  made  in  Judicial  proceed- 
ings, are  absolutely  privileged,  means  pro- 
ceeding in  a  court  of  Justice  established  or 
recognized  by  law,  wherein  the  rights  of  par- 
ties recognized  and  protected  by  law  are  in- 
volved and  may  be  determined.  Proceedings 
of  a  municipal  investigating  committee  do 
not  constitute  Judicial  proceedings  within 
the  meaning  of  the  rule*  Blakealee  v.  Car- 
roll, 29  Atl.  473,  475,  64  Conn.  223,  26  L.  R. 
A.  106. 

The  term  "Judicial  proceeding"  is  synony- 
mous with  the  word  "suit"  and  means  any 
proceeding  for  the  purpose  of  obtaining  such 
iiemedy  as  the  law  allows.  State  ex  rel.  West 
V.  McCafferty,  106  Pac.  992,  997,  25  Okl.  2. 

Where,  in  a  proceeding  before  a  local 
board  not  having  the  character  of  an  ordi- 
hary  court  public  notice  is  required,  and 
a  hearing  of  objections  to  the  contemplated 
action  Is-  provided  for,  and  tiie  order  to  be 
made  affects  the  property  or  rights  of  the 
citizens,  the  proceeding  is  Judicial  in  charac- 
ter, and  reviewable  on  certiorari  within  Code 
Civ.  Proc.  I  1068t  authorizing  writ  of  review. 
Imperial  Water  Co.  No.  1  v.  Board  of  Sup*rs 
of  Imperial  County,  120  Pac.  780,  782,  162 
CaL  14. 
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The  publication  of  pleadings  or  other 
preliminary  papers  to  which  the  attention  of 
no  judicial  officer  has  been  called,  and  no 
judicial  action  Invited,  thereon,  Is  not,  with- 
in the  common-law  privilege,  accorded  to  the 
publication  of  judicial  proceedings.  While 
under  some  circumstances  the  words  "pro- 
ceedings" or  even  "judicial  proceedings**  may 
be  used  In  a  sense  to  include  the  services  or 
filing  of  a  pleading,  the  phrase  "Judicial  pro- 
ceedings," or  rather  "report  of  a  judicial  pro- 
ceeding," had  attained  a  perfectly  definite 
significance  in  the  law  of  libel,  the  subject 
which  the  Legislature  were  attempting  to 
regulate  in  that  they  used  it  in  the  sense 
they  did.  Ilsley  v.  Sentinel  Co.,  113  N.  W. 
425,  427.  133  Wis.  20,  126  Am.  St  Rep.  928. 

ArMtvAties 

The  statutory  arbitration  provided  for 
and  regulated  by  the  Code  of  Civil  Procedure 
is  a  "Judicial  proceeding,"  and  hence,  in  view 
of  section  6,  forbidding  a  "court"  to  be  open 
or  transact  any  business  on  Sunday,  to  pro- 
ceed with  the  hearing  of  arbitration  on  Sun- 
day, in  the  face  of  objections  and  protest  of 
parties  is  illegal  and  constituted  misconduct 
violating  the  award.  In  re  Picker,  114  N.  Y. 
Supp.  289,  292,  130  App.  Div.  88. 

Foreclpsiare 

A  chancery  foreclosure  of  nwrtgage  is  a 
"judicial  proceeding."  Butters  v.  Butters, 
117  N.  W.  203,  206,  153  Mleh.  163. 

A  proceeding,  professing  to  determine 
tiie  right  of  property  where  no  notice,  writ- 
ten or  constructive,  is  given,  is  not  a  "Judicial 
proceeding,"  under  Code  1907,  |i  2932,  4741, 
relative  to  notice  of  levy  of  attachment,  and 
notice  to  a  subtenant  of  a  levy  on  his  crop 
in  attachment  against  the  tenant  to  enforce 
a  landlord's  lien  Is  required,  and,  where  the 
record  does  not  show  notice  and  an  opportu- 
nity to  defend,  a  judgment  Is  not  prima  facie 
evidence  against  him.  Hudson  v.  Wright,  51 
South.  389,  391.  164  Ala.  390, 137  Am.  St  Rep. 
55. 

Justlee's    or    poliee  masiitirAte's   pro- 
c—dimgm 

An  information  laid  before  a  magistrate, 
whet}ier  before  or  after  arrest,  places  before 
him  for  Judicial  action  the  question  whether 
he  is  authorized  to  issue  Judicial  process 
thereon ;  and,  though  he  holds  it  insufficient, 
a  "Judicial  proceeding"  is  had,  on  which  ac- 
cused, after  discharge,  may  base  an  action 
for  malicious  prosecution.  MacDonald  v.  Na- 
tional Art  Co.,  125  N.  Y.  Supp.  708,  710,  09 
Misc.  Rep.  325. 

Prooeedinst   Wdlor«    eorpovatioa   eom- 
aiiaslPi^ 

The  establishment  of  railway  passenger 
rates  by  the  Virginia  Corporation  Commis- 
sion is  not  res  judicata  in  a  suit  which  seeks 
injunctive  relief  on  the  ground  that  the  rates 
are  confiscatory,  although  such  commission 
for  some  purposes  is  a  court,  and  acted  only 


after  hearing  and  investigation,  since  pro- 
ceedings to  establish  rates  are  legislative,  and 
not  judicial,  in  their  nature.  Prentis  v.  At- 
lantic Coast  line  Co.,  29  Sup.  Ct.  67,  08,  211 
U.  S.  210,  53  L.  Ed.  150. 

Prooeediiic  for  snmjaary  proeess 

A  preliminary  affidavit,  filed  for  the  pur- 
pose of  procuring  a  writ  of  capias  ad  respon- 
dendum, is  not  such  a  "Judicial  proceediAg" 
that  the  publication  of  a  fair  and  impartial 
report  thereof  is  privileged  within  the  law 
relating  to  libel.  Todd  v.  Every  Evening 
Printing  Co.  (DeL)  02  Atl.  1089,  1091. 

Prooeedims  to  o1it«iB  llqaor  U««Bse 

A  proceeding  to  obtain  a  license,  to  sell 
intoxicating  liquors,  is  a  "Judicial  proceed- 
ing," In  the  nature  of  a  dvil  action.  Bryan 
V.  De  Moss,  73  N.  E.  150,  157,  ^4  Ind.  App. 
473;  Scanlon  v.  Deuel,  94  N.  E.  581,  562,  176 
Ind.  208. 

JUDIOIAIi  PBOOES8 

"Judicial  process"  Includes  the  mandate 
of  a  court  to  its  officers,  and  a  means  where- 
by courts  compel  the  appearance  of  parties, 
or  compliance  with  its  commands,  and  in- 
cludes a  summons.  Ex  parte  Hill«  51  South. 
786,  787,  166  Ala.  365. 

Bavkniptej  pvooeedlnc 

The  filing  of  a  petition  in  bankruptcy  is 
"Judicial  process,"  and  operates  as  an  attach- 
ment or  sequestration  from  that  time  of  the 
property  of  the  bankrupt  for  the  equal  bene- 
fit of  all  of  his  creditors,  and  as  a  restraint 
to  its  disposition  by  him.  In  re  Smith  & 
Shuck,  132  Fed.  301,  808. 

Distress 

A  distress  for  taxes  is  "not  a  "Judicial 
process.**  Acme  Harvesting  Mach.  Co.  v. 
Hlnkley,  122  N.  W.  482,  483,  23  S.  D.  509,  21 
Ann.  Cas.  743  (citing  Ross  v.  Holtzman,  3 
Cranch,  391,  20  Fed.  Cas.  1239). 

JUmtJlAL  FVBPOSBS 

The  registration  of  a  chattel  mortgage  is 
not  within  the  meaning  of  the  term  "Judicial 
purposes"  under  a  statute  attaching  an  unor- 
ganized county  to  an  organized  county  for 
'Judicial  purposes" ;  that  term  being  defined 
as  purposes  of  the  courts  in  administration 
of  Justice.  First  Nat  Bank  of  Portalea,  N. 
M.,  V.  McEUx>y,  112  S.  W.  801,  804,  51  Tex. 
Civ.  App.  284. 

Under  a  statute  attaching  an  unorganis- 
ed county  to  an  organised  county  for  "Judi- 
cial purposes,"  the  grand  Jury  of  the  organ- 
ized county  has  Jurisdiction  to  indict,  and  its 
courts  can  try  and  punish  for  offenses  com- 
mitted in  the  unorganized  county.  First  Nat 
Bank  of  Portales,  N.  M.,  v.  McElroy,  112  S. 
W.  801,  804,  51  Tex.  Civ.  App.  284. 

JlTDlOIAIi  QinBSTXOK 

It  is  a  judicial  question  whether  the 
common  law  Invoked  in  a  Judicial  proceeding 
has  been  modified  by  constitutional  or  statu- 
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tory  law,  "judicial  decisionB/*  cfr  the  condi- 
tions and  wants  of  the  people,  and  conse- 
quently to  what  extent  it  remains  in  force  In 
the  state.  Cooper  y.  Seavems,  105  Pac.  509, 
514,  »1  Kan.  267,  25  L.  R.  A.  (N.  S.)  517,  136 
Am.  St.  Rep.  ^9, 19  Ann.  Cas.  168. 

While  the  right  to  exercise  the  i)ollce 
power  is  acknowledged  by  the  courts,  the 
question  whether  the  constitutional  rights  of 
a  citizen  as  to  his  person  or  property  have 
been  unduly  invaded  in  a  particular  instance 
is  always  a  "judicial  question."  In  re  Mc- 
Capes,  106  Pac.  229,  230,  157  Cal.  26. 

JUDICIAL  BSOOBD 

A  "judicial  record"  is  a  public  writing. 
Hibernia  Savings  &  Loan  Soa  v.  Boyd,  100 
Pac  239,  242,  155  Cal.  198. 

JUDIGIAL  SALE 

As  sale,  see  Sale. 

Purchaser  at  sale  as  purchaser,  see  Pur- 
chaser. 

A  "jiidiclal  sale"  is  a  sale  authorized  by 
a  court  which  "has  jurisdiction  to  grant  such 
authority.  Laurel  Oil  &  Gas  Co.  v.  Galbreath 
Oil  &  Gas  Co.,  165  Fed.  162,  165,  91  C.  C.  A. 
196. 

''Judicial  sales"  are  involuntary  sales, 
the  officer  conducting  the  same  being  the 
agent  of  the  debtor,  so  that  the  conveyance 
by  such  officer  does  not  estop  the  judgment 
creditor.  Brady  v.  Carteret  Realty  Co.,  60 
Ati.  938,  939,  67  N.  J.  Eq.  641,  110  Am.  St 
Rep.  502,  3  Ann.  Cas.  421  (citing  Den  v.  Wi- 
nans,  14  N.  J.  Law  1). 

In  a  "judicial  sale"  the  court  is  the  ven- 
dor, and  in  selling  it  acts  as  the  agent  :^f  de» 
f  endant,  compelling  him  to  do  what  it  deter- 
mines he  ought  to  have  daoBi  and  in  makisg 
a  "judicial  sale"  the  court  does  not  act  by 
authority  of  the  plaintiff.  The  court  acta  by 
the  authority  of  the  law  of  the  land,  and  the 
plaintiff  is  in  no  sense  his  principal,  and, 
where  judgment  for  the  enforcemeni;  of 
bonds  and  mortgages  is  reversed  after  the 
sale  of  property  to  a  third  person,  appellees 
are  only  responsible  for  the  amount  received 
from  the  sales,  with  interest,  and,  when  the 
sale  was  made  to  the  mortgagee,  the  appel- 
lant may  either  allow  the  sale  to  stand  and 
take  the  money,  or  have  the  sale  set  aside 
subject  to  a  lien  on  the  property  for  taxes 
paid  and  expenses  Incurred  by  the  mortgagee. 
Hess  V.  Deppen,  101  S.  W.  362,  363,  125  Ky. 
424,  15  Ann.  Cas.  670. 

Sales  of  real  property  of  a  lunatic  in 
proceedings  before  the  proper  probate  judge 
or  clerk  of  the  superior  court  of  North  Caro- 
lina acting  as  a  probate  court  are  "judicial 
sales."  Rexford  v.  Brunswlck-Balke-CoUen- 
der  Co.,  181  Fed.  462,  471,  104  C.  C.  A.  210. 

Administrator's  sale 

The  term  "judicial  sale"  denotes  more 
than  what  is  known  in  the  text-books  as 
such,  and  a  sale  by  an  administrator  or  exec- 


utor under'an  order  of  court  is  in  the  nature 
of  a  "judicial  sale."  Green  v.  Freeman,  55 
S.  E.  45,  47, 126  Ga.  274,  7  Ann.  Cas.  10(>9. 

A  sale  of  real  estate  by  an  administrator 
under  an  order  and  decree  of  court  is  a  "ju- 
dicial sale."  Pierce  v.  Vansell,  74  N.  B.  554, 
556,  36  Ind.  App.  525. 

A  sale  to  pay  a  decedent's  debts,  made 
under  an  order  of  the  orphans'  court,  is  a 
"judicial  sale."  Podesta  v.  Binns,  60  Atl. 
815,  818,  69  N.  J.  Eq.  387. 

Administrators'  sales  under  orders  of  the 
probate  court  are  "judicial  sales,"  and  the 
county  court  may  modify  an  order  of  sale 
made'  by  Itself  so  as  to  authorize  property 
which  has  been  ordered  to  be  sold  at  private 
sale  to  be  sold  at  a  public  sale.  Rhodes  v. 
Bell,  130  S.  W.  465,  471,  230  Mo.  138. 

Rev.  St  1899,  1 3172,  provides  that  every 
lease  of  lands  for  an  unexpired  term  of  three 
years  or  more  shall  be  subject  to  execution 
and  sale  as  real  property.  Section  2933  gives 
a  widow  dower  in  leasehold  estates  of  her 
husband  for  a  term  of  20  years  or  more  to  be 
assigned  as  in  real  estate,  and  for  a  term  of 
less  than  20  years  to  be  assigned  as  personal 
property.  Held,  that  such  sections  were  not 
in  conflict,  but  supplemented  each  other,  and 
section  3172,  being  sufflcientiy  broad  to  in- 
clude all  "judicial  sales,"  which  embraces  a 
sale  of  real  estate  under  an  order  of  the  pro- 
bate court,  and  where  a  leasehold  for  an  un- 
expired term  of  three  years  or  more  not  as- 
signed to  a  widow  as  dower  is  required  to  be 
sold  for  the  lessee's  debts,  it  must  be  sold  in 
the  manner  provided  by  sections  147,  148,  for 
sales  ot  real  estate^  which  can  only  be  made 
on  the  administrator's  petition,  accompanied 
by  an  inventory  of  the  decedent's  real  estate 
and  remaining  personal  property  and  a  list 
of  the  debts  unpaid,  and  after  notice  to  those 
interested.  OrchaM  v.  Wright-Dalton-Bell- 
Anchor  Store  Co.,  125  S.  W.  486^  502,  225  Mo. 
414,  20  Ann.  Cas.  1072. 

Foreolosnre 

Where  a  county  before  any  administra- 
tive sale  of  real  estate  for  taxes  sues  to  fore- 
close a  tax  lien  and  obtains  a  decree,  a  sale 
thereunder  is  a  "judicial  sale**  and  does  not 
become  complete  until  confirmation ;  the  time 
for  redemption  dating  ftom  such  confirma- 
tion. Smith  V.  Camahan,  120  N.  W.  212,  213, 
83  Neb.  667. 

Guardian's  sale 

A  guardian's  ex  parte  sale  of  realty  is  a 
"judicial  sale"  within  Burns'  Ann.  St  1908,  | 
3052,  which  vests  title  in  the  wife  as  to  her 
inchoate  interest  upon  judicial  sale  of  her 
husband's  real  estate.  Huffman  v.  Huffman 
(Ind.)  99  N.  E.  769,  771. 

Fartitloa  sale 

A  sale  in  partition  made  under  process 
of  the  court  by  an  ofiSlcer  appointed  and  com- 
missioned to  sell,  which  becomes  absolute 
only  on  confirmation  by  the  court,  la  a  "judi- 
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dal  sale."    Staser  ▼.  Gaar,  Scott  &  Co.,  78 
N.  E.  987,  988,  88  Ind.  App.  696. 

A  sale  under  a  decree  of  the  probate 
court  for  diyislon  between  the  heirs  of  a  de- 
ceased owner  is  a  "Judicial  sale,"  and  the 
fact  that  the  property  was  at  the  time  of  the 
sale  in  the  adverse  possession  of  a  third  per- 
son does  not  invalidate  the  deed  from  the 
commissioner  to  the  purchaser,  though  the 
deed  was  made  before  the  present  Code  went 
into  effect  Williams  v.  Williams,  54  South. 
107,  108,  170  Ala.  143. 

Reoeiver's  sale 

A  sale  by  a  receiver  appointed  hy  a  court 
is. a  "Judicial  sale,"  and  the  maxim  "caveat 
emptor"  applies  to  such  sale.  Southern  Cot- 
ton Mills  V.  Ragan,  75  S.  E.  611,  6ia»  138  Qa. 
504. 

A  sale  by  a  receiver  in  bankruptcy,  con- 
firmed by  the  court,  iff  a  "Judicial  sale."  F. 
A.  Ames  Co.  v.  Slocomb  Mercantile  Co.,  51 
South.  994,  995,  166  Ala.  99. 

Trustee's  sale 

A  sale  of  personal  property  by  a  trustee 
in  bankruptcy,  under  an  order  to  sell  issued 
by  the  court,  is  a  "Judicial  sale."  Carney  v. 
Averlll  (Me.)  85  AtL  494,  496. 

JUDICIAI.  TBIBUNAI. 

A  legislative  investigating  oommittee 
charged  with  the  duty  of  gathering  and  re- 
porting information  lor  legislative  guidance 
ia  not  a  "Judicial  tribunal"  within  the  mean- 
ing of  the  Constitution.  State  ex  reL  Rosen- 
hein  ▼.  Frear,  119  N.  W.  894,  896.  138  Wi& 
173. 

The  charter  of  the  city  of  La  Follette 
(Acts  1897,  c.  161),  provides  by  section  1^, 
that  a  contest  over  the  election  of  any  city  of- 
ficer shall  be  heard  and  determined  by  the 
council,  under  such  rales  as  it  should  have 
previously  established  for  such  hearing. 
Shannon's  Code,  §  0068,  provides  that  circuit 
courts  are  courts  of  general  Jurisdiction  in 
all  cases  where  the  Jurisdiction  is  not  con- 
ferred upon  another  tribunal.  Held,  that  the 
dty  council  was  not  a  "Judicial  tribunal," 
within  the  sense  and  meaning  of  section  6063, 
so  that  the  circuit  court  had  original  Juris- 
diction of  a  contested  mayoralty  election  in 
such  city.  Taylor  v,  Carr,  141  S.  W.  745,  747, 
125  Tenn.  235,  Ann.  Cas.  1913C,  155. 

A  "Judicial  tribunal"  decides  upon  the 
legality  of  claims  and  conduct,  and  it  applies 
the  law  and  defines  the  rights  of  parties  w^lth 
reference  to  transactions  already  had.  A 
statute  authorizing  the  Governor,  on  the  rec- 
ommendation of  the  Supreme  Court,  to  ap- 
point an  additional  Judge  for  the  time  rec- 
ommended by  the  court  lodges  legislative 
power  with  the  court  in  conflict  with  Const. 
art  4,  §  1.  In  re  Commissioners  of  Counties 
Comprising  Seventh  Judicial  Dist,  98  Pac. 
557,  559,  22  Okl.  435  (quoting  and  adopting 
definition  in  Merrill  v.  Sherburne,  1  N.  H. 
204,  8  Am.  Dec  52). 


Where  li  city  ordinance  authorize  the 
assessment  of  omitted  property  by  the  city 
councU  on  notice  of  hearing  ^o  the  owner,  the 
act  of  the  council  in  assessing  omitted  prop- 
erty is  purely  ministerial,  although  it  has 
mixed  certain  discretion  as  to  finding  values 
and  the  like,  which  is  not  reviewable,  and 
which  quality  is  sometimes  called  "Judicial," 
though  it  is  not  Judicial  in  the  sense  that  it 
is  the  act  of  a  court;  and  hence  such  ordi- 
nance was  not  violative  of  the  constitutional 
limitation  on  the  Legislature  to  create  any 
"Judicial  tribunals"  other  than  the  courts  ex- 
pressly named  in  that  instrument  Muir's 
Adm'r  v.  aty  of  BarMx>wn,  67  3.  W.  1096» 
1098,  120  Ky.  739. 

By  inability  to.  aiift)rce  in  the  "Judicial 
tribunals  of  the  state"  a  right  chilmed  by  de- 
fendant seeking  to  remove  a  case  to  the  fed- 
eral court  is  meant  any  Judicial  tribunal  of 
the  state  that  may  have  Jurisdiction  of  the 
prosecution.  It  was  intended  thereby  to  pro- 
vide that  if  a  defendant  In  a  criminal  pro- 
ceeding pending  in  a  state  tribunal  eannot  »i- 
force  his  right  to  the  equal  protection  of  the 
laws  in  such  coyrt,  or  in  any  court  to  whicli 
it  may  be  carried,  then  he  was  entitled  to  a 
removaL  Commonwealth  of  Kentucky  y* 
Powers,  139  Fed.  462,  487. 

JTTBICIAIi  WBTT 

See  Scire  Faciaa 

JUICE 

See  Cherry  Juica 

JUMP 


"Jumping  a  wire'*  by  a  tdephone  com- 
pany consists  in  taking  a  pair  of  unused 
wires  from  a  cable  supplying  another  area 
or  cable  district  and  carrying  it  aerially  Into 
the  cable  box  of  another  district  from  which 
they  are  extended  to  the  phone  to  be  con- 
nected. Cumberland  Tcdephone  &  Telegrapb 
Co.  V.  Kelly,  1^  Fed.  816,  325,  87  C.  a  A. 
268,  15  Ann.  Caa  1210. 

* 

JUNCTION 

Rev.  Laws  Minn.  1005.  {  2033,  requiring 
railroads  to  stop  their  trains  before  reaching 
junctions  with  other  roads,  imposes  no  duty 
on  them  to  stop  such  train $^  '^fore  reaching 
connections  of  their  own  tracks  with  double 
tracks  and  connection  of  such  tracks  witli 
side  tracks  which  are  all  parts  of  one  rail- 
road directed  by  the  same  management  or 
controlled  by;  the  same  operator;  such  con- 
nections not  being  "Junctions"  within  the 
meaning  of  the  statute.  Chicago  Oreat  West- 
ern Ry.  Co.  V.  Minneapolis,  St.  P.  !&  S.  S.  M. 
Ry.  Co.,  176  Fed.  237,  240,  100  a  C.  A.  41* 
20  Ann.  Ca&  120a 
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JUNIOR 

The  word  "Junior"  or  "Jr.,"  or  words  of 
similar  import,  are  ordinarily  mere  matters 
of  description  and  form  no  part  of  a  poov 
son's  legal  name.  Teague  v.  State,  40  South. 
312,  314,  144  Ala.  42. 

The  affixes  "Sr."  and  "Jr."  do  not  form 
part  of  a  name,  but  are  descrlpUTe  merely; 
hence  in  legal  contemplation  their  presence 
or  absence  is  immatedaL  State  t.  LewlB,  88 
AtL  692,  693,  83  N.  J.  Iaw,  161. 

l»he  suffixes  "Jr."  ot  "Sr."  are  no  part  of 
a  man's  name  and,  ei^cept  in  a  few  instances, 
may  be  disregarded.  Ross  r.  Berry  (N.  M.) 
124  Pac.  342,  343. 

In  indietmeaLt 

The.  word  "junior"  added  to  the  name  of 
a  person  referred  to  in  an  indictment  is  mere 
matter  of  description,  constituting  no  i>art 
of  the  name,  and  need  not  be  proved  when 
proof  of  the  name  is  necessary.  State  ▼. 
Simpson,  76  N.  E.  544,  546.  166  Ind.  211  (cit- 
ing Allen  T.  State,  52  Ind.  486). 

In  legal  proceedings  and  papers 

The  addition  of  the  word  "Junior"  or 
"senior"  to  a  name  is  mere  matter  of  descrip- 
tion and  not  a  part  thereof,  so  that  the  fact 
that  the  suit  was  brought  by  plaintiff  as  ad- 
ministratrix of  C.  G.  "Jr.,"  deceased,  and 
Judgment  was  rendered  against  the  admin- 
istratrix under  that  name,  while  the  assign- 
ment of  erreKs.enoltted  "Jr."  teom  decedent's 
name,  was  not  ground  for  diamlssal  of  the 
a]K>eal.  Qutheil  y.  Dow,  97  N.  £.  426^  177 
Ind.  149. 

JUNK 

Old  iron  chains  are  nojt  "Junk,  old,"  with- 
in the  meaning  of  Tariff  Act  July  24,  1897,  c. 
11,  i  2,  Free  List,  par.  588,  30  Stat  198,  but 
are  dutiable  as  "scrap  iron  *  *  *  fit  only 
to  Ve  remanufactured,"  under  section  1, 
Schedule  C,  par.  122,  30  Stat  151.  G.  W. 
Sheldon  &  Co.  v.  United  States,  152  Fed.  ,318, 

320. 

The  provision  for  "scrap  iron"  in  Tariff 
Act  July  24,  1897,  a  11,  §  1,  Schedule  O,  par. 
122,  30  Stat  159,  is  more  specific  than  for 
"Junk,  old,"  in  section  2,  Free  List,  par.  588, 
30  Stat.  198,  as  the  latter  includes  an  in- 
finite variety  of  tJaings,  of  which  one  kind 
Is  "scrap  iron."  G.  W.  Sheldon  &  Co.  v.  Unit- 
ed States,  159  Fed.  105.  1X)6,  86  0.  C-  A.. 295. 

J17NK  BEALER 

One  who  dealt  in  sorap  iren  and  steel  in 
large  quantities,  and  handled  no  single  pieces 
of  Iron,  was  not  a  "Junk  dealer,"  within  the 
meaning  of  an  ordinance  providing  that  Junk 
dealers  must  be  duly  licensed,  and  that  "any 
one  dealing  in  the  purchase  and  sale  of  Junk, 
old  rope,  old  iron,  brass,  copper,  tin,  or  lead, 
rags,  slush,  or  empty  bottles  shall  be  deemed 
to  be  a  Junk  dealer,  and  the  place  of  business 


a  Junk  shop."  The  court  said:  "The  re- 
spondent deals  in  scrap  iron  and  steel  and 
purchases  articles  like  boiler  tubes,  axles,  car 
wheels,  switches,  tracks,  crossings,  steel 
frames  of  buildings,  sections  of  elevated  rail- 
road fabrics  and  of  bridges,  all  of  great  bulk 
and  weight,  which  he  ships  to  mills  and  fur- 
naces. He  does  not  buy  or  sell  single  pieces 
of  iron,  and  the  smallest  purchases  shown 
were  one  of  two  barrels  of  horse  shoes  and 
one  of  four  tons  of  such  articles.  I  think  that 
sucfh  traffic  Is  not  that  of  a  Junk  dealer. 
'Junk,*  originally  a  nautical  term,  meant  old 
rope  or  cordage,  and  it  has  been  extended  to 
mean  cast-off  odds  and  ends,  like  scrap  iron, 
old  bottles,  metals,  glass,  and  the  like. 
♦  •  '♦  It  is  quite  clear  that  section  22, 
after  the  use  of  the  general  term  *Junk,'  does 
but  define  It  by  the  further  terms  *old  rope,' 
•old  Iron,'  'brass,'  etc.  The  fact  that  a  thing 
is  composed  of  old  iron  or  old  steel  does  not 
make  it  Junk.  It  is  the  size  and  character  of 
the  article  rather  than  its  composition  that 
must  determine  whether  it  is  within  that 
term.  It  may  not  be  easy  to  define  the 
term^  because  it  covers  nondescript  articles, 
but  it  is  not  difficult  to  determine  whether  an 
article  is  within  it«  It  seems  to  me  clear 
that  the  general  character  and  scope  of  the 
business  of  the  defendant  does  not  fall  within 
the  description  of  a  dealer  in  Junk*.  There 
is  a  cadlcal  dlffer^tnee  between  the  buyer  of 
great  masses  of  metal  weighing  tons  at  ta 
time^  parts  of  railroad  equipment  sections 
of  elevated  railroad  struotures  or  bridges, 
and  the  like,  and  one  who  may  buy  oM  bot- 
tles, scraps,  or  pieces  of  metal,  slush,  old 
rope,  and  the  like,  which  might  readily  be 
pilfered  or  stolen,  and  carried  away  to  be  se- 
cretly sold  by  the  culprit  It  is  the  business 
of  this  charact^  that  is  tp  be  licensed,  lo- 
cated, regulated,  and  made  subject  to  the 
scrutiny  of  the  policy  authorities.  The  busi- 
ness of  the  respoijLdeAt  Is  not  necessarily 
within  the  terms  of  the  ordinance,  while  the 
reasons  for  the  enactment  of  it  and  the  fur- 
ther sections  of  regulation  do  not  exist." 
City  of  New  Yor^  v.  Vandewater,  99  N,  Y. 
Supp.  306,  308,  113  App,  Div.  456  (citing 
Commonwealth  v.  Farnum,  114  Mass.*  267; 
Eastman  v.  City  of  Chicago,  79  111.  178;  Com- 
monwealth V.  Rlngold,  65  N.  E.  374,  182  Mass. 
308;  4  Words  and  Phrases,  p.  3874). 

Gen.  St.  1902,  §  4654,  provides  that  ev- 
ery person  who  engages  in  the  business  of 
buying  and  selling  Junk,  etc.,  unless  licensed, 
shall  be  fined,  and  section  4653,  as  amended 
by  Pub.  Acts  1903,  p.  30,  c.  43,  and  Acts  1905, 
p.  305,  c.  88^  provides  for  the  issuance  of  such 
licenses  to  dealers  aud  traders  in  Junk  and 
for  the  regulation  of  their  business.  Held, 
that  an  employ^  of  a  licensed  Junk  dealer, 
acting  in  good  faith  as  such  in  the  purchase 
and  sale  of  Junk  for  his  employer,  was  not  a 
"Junk  dealer,"  within  such  sections,  and  was 
not  required  to  be  licensed*    State  v<  Rosen* 
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baum,  68  Atl.  250,  251,  80  Conn.  327,  15  L. 
R.  A.  <N.  S.)  288, 125  Am.  St.  Rep.  121. 

JUNK  SHOP 

A  "Junk  shop,"  within  an  ordinance  for- 
biddin^f  the  carrying  on,  without  a  license, 
of  what  is  commonly  called  a  junk  store,  is 
a  place  where  junk  is  dealt  with  in  small 
quantities,  and  not  a  wholesale  establish- 
ment, which  buys  by  the  car  load  or  from 
licensed  junk  shops  in  wagon  load  lots,  as 
other  provisions  of  the  ordinance,  providing 
for  the  keeping  of  books  describing  each  arti- 
cle bought,  and  giving  the  name  and  resi- 
dence of  the  persons  from  whom  it  was 
bought,  prohibiting  resale  of  any  article  with- 
in 10  days  of  purchase,  and  providing  for  the 
business  being  constantly  under  the  surveil- 
lance of  the  police  department,  would,  if  ap- 
plied to  a  wholesale  dealer,  be  impracticable, 
and  so  burdensome  as  to  render  the  ordi- 
nance void  as  an  unreasonable  interferenq^ 
with  his  business.  City  of  Chicago  v.  Lowen- 
thal,  90  N.  E.  287,  288,  242  IlL  404. 

A  wholesale  dealer  in  metals  that  buys 
old  and  new  metals  In  lots  of  from  500  pounds 
to  a  car  load,  and  refines  about  one-quarter 
of  them,  and  sells  its  metals  to  foundries  at 
wholesale,  and  has  no  dealings  with  peddlers, 
nor  in  old  iron  or  any  article  of  a  kindred 
character,  does  not  keep  a  "junk  shop,"  within 
section  2040,  Revised  Municipal  Code  of  Chi- 
cago, pi^oviding  that  no  person  shall  keep  a 
junk  shop  without  being  first  licensed.  West 
Side  Metal  Refining  Co.  ▼.  City  of  Chicago, 
140  111.  App.  SOe,  600. 

JURAT 

"  'Jurat'  is  defined  to  be  that  part  of  an 
affidavit  where  the  officer  certifies  that  the 
same  was  sworn  to  before  him."  Partridge  v. 
Merchants'  Nat  Bank,  77  Atl.  410,  412,  77  N. 
J.  Hq,  206  (citing  and  adopting  Bouv.  Law 
Diet  tRawles'  Rev.]  p.  111). 

A  deed,  of  record  for  more  than  40  years, 
and  on  which  there  appeared,  after  the  gran- 
tor's signature,  the  words,  "Signed,  sealed 
and  delivered  in  the  presence  of  [two  parties 
named].  Jurat,"  was  presumptively  legally 
probated  and  duly  registered;  the  word  "ju- 
rat," when  written  on  a  deed  by  an  ofilcer  au- 
thorized to  take  probate,  meaning  "proved." 
Moore  v.  Quickie,  74  S.  E.  027,  028,  159  N. 
O.  129. 

JURATORY  CAUTION 

The  term  "juratory  caution"  means  a 
stipulation  by  oath  without  sureties,  and,  if 
it  be  not  re(]uired,  it  is  a  misnomer  to  call 
the  proceedlngfl  by  that  name.  Under  the 
civil  law,  cautions  with  respect  to  the  man- 
ner In  which  they  were  taken  were :  Cautio 
fide  jussoria  (by  sureties)  ;  pignoratitia  (by 
deposit) ;   juratoria  (by  oath) ;   nude  promiB- 


soria  (bare  promise).    Bradford  v.  Bradford, 
3  Fed.  Cas.  1129,  1130,  note,  2  Flip.  280. 

JURIDICAL  CONVICTION 

"  'Juridical  conviction'  may  be  defined  to 
be  the  fitting  of  facts  to  hypothesis.  If,  In 
criminal  Issues,  there  is  reasonable  doubt 
whether  the  facts  fit  the  hypothesis  of  guilt, 
then  there  must  be  an  acquittal.  In  civil 
issues,  when  there  are  conflicting  hypotheses, 
the  judgment  must  be  that  for  which  there 
Is  a  preponderance  of  proof."  In  re  Fried- 
man, 164  Fed.  131,  142  (quoting  and  adopting 
definition  in  Whart  Ev.). 

JURISDICTION 

■ 

See  Appellate  Jurisdiction;  Common- 
Law  Jurisdiction ;  Competent  Jurisdic- 
tion; Concurrent  Jurisdiction;  Court 
Having  Jurisdiction;  Criminal  Juris- 
diction ;  Criminal  Jurisprudence ;  Eq- 
uity Jurisdiction;  Excess  of  Jurisdic- 
tion; Exclusive  Jurisdiction;  Elnal 
Jurisdiction;  Full  Jurisdiction;  In- 
herent Jurisdiction;  Limited  Jurisdic- 
tion ;  Original  Jurisdiction ;  Plea  to  the 
Jurisdiction ;  Protestant  Episcopal  Ju- 
risdiction. 

Jurisdiction  pertaining  to  probate  court, 
see  Pertaining  to  Probate  Courts. 

CoBunissloii^r  of  Patslowi  or  Seeretair 
of  tlio  laterior 

In  Rev.  8t  f  4746,  as  amended  in  1808, 
which  makes  it  a  criminal  offense  for  any 
person  to  procure  the  making  or  presentation 
of  any  false  or  fraudulent  affidavit  or  other 
lyaper  or  writing  pertaining  to  any  matter 
"within  the  jurisdiction  of  the  Commissioner 
of  Pensions  or  of  the  Secretary  of  the  Inte- 
rior" the  word  "jurisdiction"  is  used  in  Its 
legal  sense,  meaning  authority  to  hear  and 
determine  a  cause,  and  the  provision.  If  ap- 
plicable at  all  to  anything  outside  of  pension 
or  bounty  land  matters,  does  not  apply  to 
papers  or  writings  presented  to  the  ofllcers  of 
a  local  land  office  relating  to  the  entry  or 
purchase  of  lands  under  the  public  land  stat- 
utes in  which  the  Secreltary  of  the  Interior 
has  no  power  to  act  except  in  case  of  an 
appeal.  Nor,  if  applicable  to  any  such  pa- 
pers or  writings,  would  it  apply  to  such  as 
are  not  required  by  statute,  but  only  by  a 
regulation  made  by  the  land  department. 
United  States  v.  Keitel,  157  Fed.  396,  406. 

ReUsloos  society 

Under  the  Presbyterian  form  of  govern- 
ment, "jurisdiction"  or  power  of  government, 
viz.,  that  part  of  the  sovereignty  of  the 
whole  which  b^ongs  to  each  particular 
church  organization,  is  lodged  In  the  church 
session,  and  not  In  the  members  at  large. 
Landrith  v.  Hudgins,  120  S.  W.  783,  791^  121 
Tenn.  556. 
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'Jurisdiction"  is  tbe  sorereign  authority 
to  make,  decide  on,  and  execute  laws.  Mey- 
ler  T.  Wedding,  60  S.  W.  20,  24,  107  Ky.  685 
(dissenting  opinion,  citing  Arnold  v.  Shields, 
5  Dana  [35  Ky.]  22,  30  Am.  Dec.  669). 

The  word  "jurisdiction,"  as  used  in  the 
Virginia  compact,  means,  primarily  at  least, 
Jurisdictio — authority  to  apply  the  law  to  the 
acts  of  men — and  not  in  the  sense  of  sover- 
eignty, and  was  similarly  used  in  the  agree- 
ment between  New  York  and  New  Jersey, 
giving  New  York  exclusive  jurisdiction  over 
the  waters  and  lands  under  the  waters  of 
New  York  Bay,  west  of  the  middle  line 
thereof.  Central  R.  CJo.  of  New  Jersey  v. 
Jersey  City,  28  Sup.  Ct  692,  593,  209  U.  S. 
478,  52  L.  Ed.  896. 

The  word  "Jurisdiction,"  as  used  in  the 
Virginia  Act  providing  for  tb^  formation  of 
Kentucky,  and  declaring  that  the  use  and 
navigation  of  the  Ohio  river,  so  far  as  the 
territory  of  the  proposed  state,  or  the  ter- 
ritory which  shall  remain  within  the  limits 
of  Virginia,  lies  thereon,  shall  be  free  and 
common  to  the  citizens  of  the  United  States, 
and  the  respective  Jurisdiction  of  Virginia, 
and  of  the  proposed  state,  on  the  river  as 
aforesaid,  shall  be  concurrent  only  with  the 
states  which  compose  the  opposite  shores  of 
the  said  river,  is  not  confined  to  any  one  of  the 
three  agencies  of  Jurisdiction,  legislative,  ex- 
ecutive, or  Judicial.  State  v.  Faudre,  46  S. 
E,  269,  270,  54  W.  Va.  122,  63  li.  B.  A«  877. 
102  Am.  St  Rep.  927,  1  Ann.  Gas.  104. 

"'Jurisdiction,'  whatever  else  or  more 
it  may  mean,  is  Jurisdictio  in  its  popular 
sense  of  authority  to  apply  the  law  to  the 
acts  of  men."  The  state  of  Oregon  cannot, 
by  virtue  of  its  concurrent  Jurisdiction  under 
Act  Cong.  Feb.  14,  1859,  over  the  Columbia 
river,  make  criminal  the  operation  of  a 
purse  net  in  that  river  within  the  territorial 
limits  of  Washington,  under  authority  and 
license  from  that  state.  Nielsen  v.  State  of 
Oregon,  29  Sup.  Ct.  383,  384,  212  U.  S.  315, 
53  L.  Ed.  528  (quoting  and  adopting  definition 
in  Wedding  v.  Meyler,  24  Sup.  Ct.  322,  192  U. 
S.  573,  48  L.  Ed.  570,  66  Ia  R.  A.  833). 

JimiSBIOTXON  (Of  Courts) 

"Jurisdiction"  is  the  foundation  of  Judi- 
cial proceedings.  Moody  v.  Port  Clyde  De- 
velopment Co.,  66  Atl.  967,  975,  102  Me.  365. 

The  term  "jurisdiction,"  when  applied 
to  courts  and  not  restricted  by  the  written 
law  conferring  it,  means  the  power  to  hear 
and  decide  issues,  both  of  law  and  fact,  and 
the  power  to  enforce  the  conclusion  reached 
by  the  court.  It  is  also  defined  as  the  power 
conferred  on  a  court  by  Constitution  or 
statute  to  take  cognisance  of  the  subject-mat- 
ter of  a  litigation  and  the  parties  brought 
before  it^  and  to  legally  hear,  try,  and  deter- 
mine the  issues  joined  by  them,  either  of  law 
ox  of  fact,  or  both.    Western  Union  Tel.  Go. , 


,  V.  Arnold,  77  S.  W.  249,  250,  38  Tex.  Civ.  App. 
306  (citing  Brown,  Jurisdiction,  |  2;  Townes, 
Tex.  PI.  pp.  18,  19). 

"The  power  and  authority  constitution- 
ally conferred  upon  a  court  or  judge  to  pro- 
nounce the  sentence  of  the  law  or  to  award 
the  remedies  provided  by  law  upon  a  state 
of  fact  proven  or  admitted,  referred  to  the 
tribunal  for  decision,  and  authorized  by  law 
to  be  the  subject  of  investigation  or  action  by 
that  tribunal  in  favor  of  or  against  persons 
who  present  themselves  or  who  are  brought 
before  the  court  in  some  manner  sanctioned 
by  law  as  proper  and  sufficient,"  constitutes 
"Jurisdiction."  Ingram  v.  Fuson,  82  S.  W. 
606,  607,  118  Ky.  882  (quoting  Black,  Judgm. 
i  215).      « 

The  term  "Jurisdiction,"  as  used  in 
Const,  art  7,  {  8,  declaring  that  the  circuit 
court  shall  have  jurisdiction  in  all  matters, 
civil  and  criminal,  within  the  state,  to- 
gether with  appellate  jurisdiction  from  all 
inferior  courts,  with  power  to  use  all  writs 
necessary  to  carry  into  eflTect  its  orders, 
judgments,  or  decrees,  is  used  in  its  broad 
general  sense,  that  of  judicial  power.  "A 
court  may  have  jurisdiction  of  a  particular 
subject-matter,  but  by  settled  Judicial  pol- 
icy ought  not  to  exercise  it.  Again,  It  may, 
by  the  settled  law,  established  by  its  own 
practice,  deemed  to  be  as  binding  as  the  writ- 
ten law,  have  power  in  a  constitutional  sense 
to  adjudicate  disputed  matters  of  a  particu- 
lar character,  acting  by  recognised  unbend- 
ing principles  of  procedure,  but  not  Juris- 
diction to  adjudicate  such  matters  In  the' 
particular  way  attempted."  The  constitu- 
tional Jurisdiction  of  the  circuit  courts  is 
substantially  co-extensive  with  that  of  the 
Bngll^  courts  of  King's  Bench,  Common 
Pleas,  and  Chancery  combined.  Harrigan  v. 
Gilchrist,  99  N.  W.  909,  939,  121  Wis.  127. 

"Jurisdiction"  is  Jurisdictio  in  its  popu- 
lar sense  of  authority  to  apply  the  law  to  the 
acts  of  men.  Jurisdiction  is  sicquired  by  an 
Indiana  court  by  service  of  process  on  the 
Ohio  river  on  the  Kentucky  side  of  the  low- 
water  mark  on  the  Indiana  shore.  In  vlew^ 
of  the  condition  contained  in  the  Virginia 
Compact  of  1789,  §  11,  declaring  that  the 
Jurisdiction  of  the  proposed  state  of  Ken- 
tucky on  the  Ohio  river  should  be  concur- 
rent only  with  the  states  which  may  possess 
the  opposite  shores  of  the  river,  which  con- 
dition Congress  assented  to  and  adopted 
when  it  consented  to  the  Virginia  Compact 
by  the  act  of  February  4,  1791,  admitting 
Kentucky  to  the  Union.  Wedding  v.  Meyler, 
24  Sup.  Ct  322,  324,  192  U.  S.  573,  48  L. 
Ed.  570,  66  L.  R.  A.  833. 


<«■ 


Jurisdiction"  is  the  right  to  pot  the 
wheels  of  Justice  in  motion  and  to  proceed 
to  the  final  determination  of  a  cause  upon  the 
pleadings  and  evidence.  It  exists  in  the  Cir- 
cuit Court  of  the  United  States  nnder  the 
express  terms  of  the  act  of  Auguat  13,  1888« 
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if  the  plaintiff  be  a  citizen  of  one  state,  and 
defendant  a  citizen  of  another,  If  the  amount 
in  controversy  exceed  $2000,  and  the  defend- 
ant be  properly  served  with  process  within 
the  district  Venner  v.  Great  Northern  B. 
Co.,  28  Sup.  Ct  328,  330,  209  U.  S.  24,  52  L. 
Ed.  666  (quoting  and  adopting  definition  in 
Illinois  Cent.  B.  Co.  v.  Adams,  21  Sup.  Ct 
253,  180  U.  S.  28,  45  L.  Ed.  412). 

Laws  1911,  c  660,  which  increases  to 
$5,000  the  limit  of  the  amount  for  which 
Judgment  in  actions  to  recover  money  only 
can  be  rendered  by  the  City  Court  of  New 
York,  does  not  violate  Const  art  6,  {  18, 
which  provides  that  the  Legislature  shall  not 
"confer"  on  any  inferior  or  local. court  any 
equity  jurisdiction  or  any  greater,  jurlsdlc* 
tlon  in  other  respects  than  is  conferred  on 
County  Courts  by  the  article,  though  that 
article  limits  the  jurisdiction  of  County 
Courts,  in  actions  for  recovery  of  money 
only,  to  suits  where  not  more  than  $2,000  is 
demanded,  since  chapter  569  gives  the  City 
Court  no  new  jurisdiction,  but  merely  changes 
the  limit,  and  since  the  test  of  jurisdiction 
depends  on  the  condition  of  things  at  the 
time  the  action  la  brought,  and  the  term 
"Jurisdiction,"  as  used  in  the  Constitution, 
refers  to  subject-matter  and  persons  rather 
than  to  the  locality  In  which  or  the  amount 
for  which  actions  may  be  brought.  Lew- 
kowlcz  V.  Queen  Aeroplane  Co.,  136  N.  Y. 
Supp.  894,  897,  77  Misc.  Bep.  151. 

Under  Acts  1908,  No,  124^  providing  that, 
whenever  suit  is  brought  by  the  state  to 
forfeit  a  corporation's  charts,  the  court  shall 
have  jurisdiction  of  all  the  corporation's  prop- 
erty from  the  date  of  filing  the  suit,  the  word 
"jurisdiction,"  as  there  used,  meant  legal 
control  and  seisin,  so  that  voluntary  dis- 
solution proceedings  taken  by  the  stockhold- 
ers of  a  corporation,  after  suit  brought  by  the 
Attorney  General  to  forfeit  its  charter,  were 
ineffectual  to  authorize  liquidation  by  the 
corporation's  liquidators,  instead  of  by  a 
liquidator  to  be  appointed  by  the  Governor.^ 
State  ex  rel.  Gulon  v.  People's  Fire  Ins.  Co. 
of  New  Orleans,  52  South.  763,  765,  126  La. 
548. 

Where  a  demurrer  to  a  bill  in  a  circuit 
court  assigned  as  grounds  want  of  "juris- 
diction" in  the  court  as  a  federal  court,  be- 
cause neither  aiverslty  of  citizenship  nor 
any  federal  question  was  disclosed,  and  also 
want  of  "jurisdiction"  as  a  court  of  equity 
for  lack  of  equity  in  the  bill,  a  decree  sus- 
taining the  demurrer  and  dismissing  the 
bill  for  want  of  jurisdiction  must  be  con- 
strued to  refer  to  the  real  jurisdictional 
grounds,  and  an  appeal  therefrom  lies  to  the 
Supreme  Court,  and  not  to  the  Circuit  Court 
of  Appeals,  under  sections  5  and  6  of  Act 
March  3,  1891,  c.  517,  26  Stat.  828.  Craw- 
ford ▼.  McCarthy,  148  Fed.  198,  200,  78  C. 
C.  A.  856  (citing  Courtney  v.  Pradt,  25  Sup. 
Ct  208,  196  U.  S.  89,  49  L.  Bd.  398 ;  Bache 
V.  Hunt,  24  Sup.  Ct.  547,  193  U.  S.  525,  48  i 


L.  Ed.  774;  Louisville  Trust  Co.  T.  Knott, 
24  Sup.  Ct  119,  191  U.  S.  225,  48  L.  Ed.  159; 
Blythe  v.  Hinckley,  19  Sup.  Ct  497,  173  U.  S. 
501,  43  L.  Ed.  783;  Smith  ▼.  McKay,  16  Sup. 
Ct  480,  161  U.  8.  355,  40  L.  Ed.  731). 

A«  anthority  or  power 

"Jurisdiction,"  in  Its  strict  sense,  means 
power,  as  distinguished  from  mere  Judicial 
rules  as  to  when  it  may  be  exercised.  State 
ex  rel.  Cook  v.  Houser,  100  N.  W.  964,  968» 
122  Wis.  634. 

'"Jurisdiction*  is  simply  power.  Any 
power  possessed  by  a  judicial  tribunal,  either 
affirmative  or  negative,  is  jurisdiction.  This 
is  the  definition  of  jurisdiction  given  by 
Chief  Justice  Greene  of  New  Jersey,  and 
Van  Fleet,  in  his  work  on  Collateral  At- 
tack, says  it  is  the  best  he  has  ever  seen." 
Johnson  v.  McKlnnon,  45  South.  23,  25,  54 
Fla.  221  (dtinf  Garvin  v.  Watkins,  10  South. 
818,  text  821,  29  Fla.  151). 

'^Jurisdiction"  means  the  power  of  him 
who  has  the  right  of  judging,  and  the  com- 
petency of  the  judge,  quoad  the  subject-mat- 
ter, and  the  paities  litigant  being  conceded, 
it  includes  not  only  the  power  expressly  con- 
ferred by  law,  but  all  such  power  as  may 
be  necessary  to  the  full  exercise  and  enjoy- 
ment of  that  expressly  conferred.  State  ex 
rel.  Dauphin  v.  Ellis,  32  South.  335,  348,  108 
La.  521. 

A  judicial  officer  has  "jurisdiction"  when 
he  baa  power  to  Inquire  into  the  facts,  to 
apply  the  law,  and  to  pronounce  the  judg- 
ment Benedict  ▼.  Clarke^  123  N.  Y.  Supp. 
964,  966^  139  App.  Dlv.  242. 

'*Want  of  ^jurisdiction'  means  want  of 
legal  power  to  act"  People  ex  rel.  Scharff 
V.  Frost,  91  N.  B.  376,  878,  198  N.  T.  110,  139 
Am.  St.  Rep.  801  (dissenting  opInioB  of 
Judge  Vann). 

"Jurisdiction**  is  the  power  of  a  court 
or  a  Judge  to  entertain  action,  petition,  or 
other  proceeding.  Perry  t.  Morse,  57  Vt 
509,  513. 

Acts  1894-95,  p.  498,  is  entitled  "An  act 
to  limit  the  criminal  jurisdiction  of  justices 
of  the  peace  and  notaries  public  within  cer- 
tain precincts  in  J.  county  and  in  the  wards 
of  a  certain  city,"  and  provides  that  justices 
and  notaries  in  such  territory  shall  not  have 
Jurisdiction  over  any  criminal  case,  except  to 
take  affidavits  and  to  Issue  warrants  thereon 
returnable  to  the  police  court  of  B.  in  all 
cases  in  Which  that  court  has  juriadlction, 
and  to  take  affidavits  and  issue  warrants  and 
examine  persons  charged  with  offenses  of 
which  such  court  has  not  jurisdiction.  Held, 
that  the  word  ''jurisdiction,"  as  used  in  the 
title,  was  synonymous  with  "power"  or  "au- 
thority,*' aa  distinguished  from  "power  to 
hear  and  determine,'*  and  that  the  act  was 
therefore  not  objectionable  as  containing 
matter  not  expressed  in  the  title  of  the  act 
Lee  Y.  State,  39  South.  866»  867, 143  Ala.  93. 
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The  snbjeet-matter  presented  to  a  Court 
of  Appeals  is  the  action  of  the  trial  court  iCs 
shown  by  its  rulings  and  Judgment  as  pre- 
served In  the  record,  and  where  it  has  no 
power  to  review  the  action  of  the  trial  court 
of  a  county  outside  of  its  territorial  limits, 
it  has  no  Jurisdiction  of  the  subject-matter 
of  the  appeal;  "Jurisdiction"  being  the  powe^ 
which  one  has  to  do  Justice  in  cases  brought 
before  him.  State  ex  reL  St  Louis  Dressed 
Beef  &  Provision  Co.  v.  Nixon,  134  S.  W. 
538,  541,  232  Mo.  496. 

Am  avfliorlty  to  Hear  and  detenaine 

"Jurisdiction"  is  the  right  to  hear  and 
determioa  Staples  v.  Shiver  (Ky.)  122  S. 
W.  826. 

"Jurisdiction"  is  tiie  power  to  hear  and 
determine,  and  is  in  truth  the  power  to  both, 
or  either,  to  hear  without  determining,  or  de- 
termine without  hearing.  Lockard  v.  Lock- 
ard,  110  N.  W.  104,  105.  21  S.  D.  184. 

"Jurisdiction"  is  the  power  to  hear  and 
determine.  The  nature  of  the  functions  to  be 
exercised  controls,  whether  they  are  brought 
into  activity  by  primary  process  or  by  the 
removal  from  an  inferior  tribunal.  People's 
Sec.  Bank  of  Worthing  v.  Sanderson,  128  N. 
W.  878,  8T7,  24  S.  D.  448. 

"Jurisdiction"  is  authority  to  hear  and 
determine  a  cause.  Lange  v.  Superior  Court 
of  Solano  County,  103  Pac.  908,  909,  11  Cal. 
App.  1;  Threadgill  v.  Colcord,  85  Pac.  708, 
710,  16  Okl.  447  (quoting  and  adopting  defi- 
nition In  McNit  V.  Turner,  16  Wall.  366,  21 
L.  Ed.  341);  State  ex  i^el.  McNamee  v.  Sto- 
Me,  92  S.  W.  191,  197,  194  Mto.  14;  Bonham 
V.  Doyle,  79  N.  B.  458,  459,  89  Ind.  App.  438 ; 
Ex  parte  Wade,  100  Pac.  35,  38,  2  Okl.  Cr. 
100  (quoting  4  Words  and  Phrases,  p.  3877) ; 
Carter's  Adm'r  v.  SkiHman,  60  S.  B.  775,  780, 
108  Va.  204 ;  Davis  v.  Cleveland,  C,  O.  &  St. 
C  By.  Co.,  156  Fed.  775,  777,  84  C.  O.  A.  453; 
Rose  V.  Christinet,  92  S.  W.  866,  77  Ark.  582 
(adopting  definition  in  1  Freem.  Judgm.  § 
118) ;  People  v.  Harper,  91  N.  B.  90,  244  111. 
121. 

"Jurisdiction"  is  the  power  to  hear  itnd 
determine  a  cause.  It  is  coram  judice  when- 
ever a  case  is  presented  which  brings  this 
power  into  action.  Bexford  v.  Brunswick- 
Balke-CoUender  Co.,  181  Fed.  462,  470,  104 
C.  C.  A.  2ia 

The  word  "Jurisdiction"  is  defined  in 
law  as  the  power  to  hear  and  decide  a  legal 
controversy.  Douglas  County  v.  Vinsonhaler, 
118  K  W.  1058,  1063,  82  Neb.  810. 

"Jurisdiction"  is-  the  power  vested  by 
law  in  a  tribunal  to  hear  and  determine  caus^ 
es  properly  coming  before  it  Saylor  v.  Duel, 
86  N.  £.  119,  120,  236  111  429,  19  h.  B.  A. 
(N.  S.)  377. 

"'Jurisdiction,*  when  applied  to  courts, 
and  speaking  generally,  consists,  in  the  pow- 
er to  hear  and  determine  causes.  It  presup- 
poses always  and  of  course  that  there  is  a' 


court  to  ezerdse  it,  for  it  is  not  predkable 
of  anything  but  a  lawfully  existing  tribunal. 
It  relates  to  the  subject-matter  of  the  con- 
troversy or  to  the  person,  and'  never  is  ap- 
plied to  any  question  touching  the  existence 
of  the  court  itself.  It  is  not  conferred  until 
the  court  designated  to  exercise  it  has  been 
brought  into  being  according  to  the  mode 
prescribed  by  law."  An  alleged  plea  to  the 
Jurisdiction  of  the  court  In  a  criminal  case 
alleging  that  the  court  was  not  lawfully  con- 
stituted because  the  Governor  was  out  of  the 
state  at  the  time  he  directed  the  holding  of 
the  term  and  signed  the  Judge's  commission 
was  a  nullity,  since  the  court  could  not  pass 
on  its  own  existence  as  a  court  State  v. 
Hall,  65  S.  E.  806,  807,  142  N.  Q  710 
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Jurisdiction'  is  the  power  to  hear  and 
determine  a  cause;  the  authority  l^y  which 
Judicial  ofilcers  take  cognizance  of  and  de- 
cide causes.  Ck)urts  of  bankruptcy,  in  the 
administration  of  bankrupt  estates,  are  in- 
vested with  the  exercise  of  equitable  'Juris- 
diction,* and  by  the  bankrupt  act,  as  now 
amended,  'Jurisdiction'  is  expressly  confer- 
red upon  the  bankrupt  court  over  suits  be- 
tween trustees  in  bankruptcy  and  third  par- 
ties to  recover  from  them  property  or  funds 
held  by  them  in  fraud  of  the  bankrupt  act, 
or  as  preferred  creditors."  Blake  v.  Nesbet, 
144  Fed.  279,  288. 

"Jurisdiction"  is  the  power  of  a  court  to 
hear  and  decide  a  cause.  The  "Jurisdiction" 
of  a  federal  circuit  court  as  a  federal  court 
is  so  involved  as  to  sustain  a  direct  writ  of 
error  from  the  federal  Supreme  Court  under 
Act  March  3,  1891,  |  5,  in  a  judgment  dis- 
missing the  suit  on  the  ground  of  the  Invalid- 
ity of  the  attadiment  and  garnishment  of 
the  property  of  the  nonresident  defendant 
and  upon  the  lack  of  a  general  appearance  by 
him.  Davis  v.  Cleveland,  C,  C.  &  St.  I/.  B. 
Co.,  30  Sup.  Ct  463,  466,  217  U.  S.  157,  54 
L.  Ed.  708,  27  L.  B.  A.  (N.  S.)  823,  18  Ann:  ' 
Cas.  907. 

"  'Jurisdiction'  is  the  authority  by  which 
courts  and  Judicial  ofi&cers  take  cognizance 
of  and  decide  cases;  power  to  hear  and  de- 
termine a  cause.  If  a  court  has  'Jurisdic- 
tion' of  the  persons  to  the  action,  and  the 
cause  Is  the  kind  of  a  cause  triable  in  such 
court,  it  has  Jurisdiction  and  power  to  render 
any  rightful  Judgment."  Thurston  v.  Wash- 
ington, 90  Pac.  16,  18,  18  Okl.  362. (quoting 
definition  in  Parker  v.  Lynch,  7  Okl.  631,  56 
Pac.  1082) ;  Jarrell  v.  Block,  92  Pac.  167,  169, 
19  Okl.  467. 

"Jurisdiction"  is  the  authority  by  which 
Judicial  ofiicers  take  cognizance  of  and  de- 
cide cases;  power  to  hear  and  determine  a 
cause.;  the  right  of  a  Judge  to  pronounce  a 
sentence  of  the  law  on  a  case  or  issue  before 
him,  acquired  through  due  process  of  law. 
State  V.  Wakefield,  60  Yt  618,  15  Aa  18I« 
188. 
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The  word  "JurisdictioD/*  as  used  in  Rev. 
St  1887,  S  4994,  declariug  that  the  writ  of 
prohibition  arrests  the  proceedings  when 
they  are  without  or  In  excess  of  the  Jurisdic- 
tion, means  the  right  to  hear  and  determine 
a  matter,  and  carries  with  it  the  idea  of  ex- 
ercising judicial  or  quasi  Judicial  functions. 
Stein  T.  Morrison,  75  Pac.  246,  256,  9  Idaho,* 
426. 

"Jurisdiction"  is  the  power  to  hear  and 
determine.  Hence  the  nature  of  the  func- 
tions to  be  exercised  controls,  whether  they 
are  brought  into  activity  by  primary  process 
or  by  the  removal  from  an  inferior  tribunal. 
Thus,  on  a  trial  de  novo,  the  power  of  an 
appellate  court  In  dealing  with  the  plead- 
ings and  the  evidence,  the  application  of  the 
law,  and  the  rendition  of  Judgment  are  inde- 
pendent of  the  action  of  the  trial  court,  but 
are  In  no  manner  different  from  what  it 
would  be  had  the  case  been  begun  there  orig- 
inally. People's  Sec.  Bank  of  Worthing  v. 
Sanderson,  123  N.  W.  873,  877,  24  S.  D.  443. 

Same— Partionlav  oontroT^my 

"Jurisdiction"  is  the  power  to  bear  and 
determine,  as  applied  to  a  particular  claim 
or  controversy,  it  is  the  power  to  hear  and 
determine  that  controversy.  City  Council  of 
City  of  Cripple  Greek  v.  Hanley,  76  Pac 
600,  601,  19  Colo.  App.  390  (quoting  Field, 
J.,  in  People  ex  rel.  Whitney  v.  Board  of 
Delegates  of  San  Francisco  Fire  Department, 
14  Cal.  480.  496). 

^'Jurisdiction"  is  authority  to  hear  and 
determine  a  cause;  authority  to  decide.  It  is 
the  power  conferred  by  law  to  hear  and  de- 
termine controversies  concerning  certain  sub- 
jects, and,  as  applied  to  the  particular  con- 
troversy, it  is  the  power  to  hear  and  deter- 
mine that  controversy.  Sumner  v.  Village 
of  Mllford,  73  N.  E.  742,  743,  214  111.  388 
(dtlng  11  Cyc.  p.  660;  People  ex  rel.  Ray- 
mond V.  Talmadge,  61  N.  E.  1049,  194  111. 
67). 

"Jurisdiction"  is  the  power  to  hear,  de- 
termine, and  pronounce  Judgment  on  the  is- 
sues before  the  court.  In  re  Hatch,  99  Pac. 
398,  399,  9  Cal.  App.  333;  Menard  v.  Mac- 
Donald,  116  S.  W.  63,  52  Tex.  Civ.  App.  627. 

"Jurisdiction"  is  the  right  to  adjudicate 
concerning  the  subject-matter  In  a  given 
case,  which  depends  upon  the  court's  cogni- 
zance of  the  class  of  cases  to  which  the  one  to 
be  adjudicated  belongs ;  presence  of  the  prop- 
er parties  and  the  point  decided  being  In  sub- 
stance and  effect  within  the  Issue.  City  of 
Rockland  v.  Inhabitants  of  Hurricane  Isle,  76 
Atl-  286,  287,  106  Me.  169. 

Same— Sniijeot-iiuitte]*    in    eoniroTersy 

'•Jurisdiction"  consists  first  in  authority 
over  the  subject-matter,  and,  second,  author- 
ity over  the  parties  concerned;  Jurisdiction 
of  the  subject-matter  coming  wholly  from 
the  Constitution  or  statutes  of  the  state. 
Smith  V,  Potter,  187  N.  W.  854,  861,  92  Neb. 
39  (quoting  2  Cooley,  Tax.  p.  879). 


"  'Jurisdiction'  is  the  power  to  hear  and 
determine  the  subject-matter  in  controversy. 
If  the 'law  confers  the  power  to  render  a 
Judgment  or  decree,  then  the  court  has  Ju- 
risdiction." Raine  v.  Lawlor,  82  Paa  688, 
689,  1  Cal.  App.  483;    FrankUn  Union,  No. 

4,  Y.  People,  77  N.  B.  176,  180,  220  lU.  355,  4 
U  R.  A.  (N.  S.)  1001,  UO  Am.  St  Rep.  248. 

"Jurisdiction"  means  lawful  power  to 
hear  and  determine  the  matter  in  controver- 
sy, and  this  Includes  the  power  to  determine 
the  legal  results  to  follow  from  the  facts 
pleaded  and  proven.  Menard  v.  MacDonald, 
115  S.  W.  63,  65,  62  Tex.  Civ.  App.  627. 

"Jurisdiction"  is  defined  to  be  the  power 
to  hear  and  determine  the  subject-matter  in 
controversy  in  the  suit  before  the  court,  and 
the  rule  is  universal  that,  if  the  power  is 
conferred  to  render  the  Judgment  or  enter 
the  decree,  it  includes  also  the  power  to  \»- 
sue  proper  process  to  enforce  such  Judgment 
or  decree.  Phelps  v.  Mutual  Reserve  Fund 
Life  Ass'n,  112  Fed.  453,  45^,  50  C.  C.  A. 
339,  61  L.  R.  A.  717  (citing  Rlggs  v.  Johnson 
County,  6  Wall.  [73  U.  S.]  166.  187,  18  L.  Ed. 
768). 

Am  anthoritj  to  declare  the  law 

"  'Jurisdiction'  in  courts  is  the  power 
and  authority  to  declare  the  law.  The  very 
word  in  its  origin  imports  as  much.  It  is 
derived  from  'Juris'  and  *dico* — *I  speak  by 
the  law.'  And  that  sentence  ought  to  be  in- 
scribed in  living  light  on  every  tribunal  of 
criminal  power.  It  is  the  right  of  adminis- 
tering Justice  through  the  laws,  by  the  means 
which .  the  law  has  provided  for  that  pur- 
pose. But  here  the  mode  and  the  manner  of 
administering  the  Justice  of  the  country  was 
not  provided  or  prescribed  by  the  law  and 
Is  directly  prohibited  by  it  There  was  there- 
fore no  Jurisdiction."  Hence  the  existence 
and  legal  constitution  of  a  court  is  an  insep- 
arable part  of  its  Jurisdiction.  Johnston  v. 
Hunter,  40  S.  B.  448,  449,  50  W.  Va.  52  (quot- 
ing and  adopting  the  definition  in  Mills  v. 
Com.,  13  Pa.  630). 

Ooasent 

''Jurisdiction"  comes  solely  from  the 
law;  in  no  degree  from  the  consent  of  liti- 
gants. So  that  neither  consent  nor  anything 
else  can  authorize  a  court  p)  act  in  a  cause 
outside  the  sphere  which  the  law  has  or- 
dained for  it  State  v.  Mortenson,  73  Pac. 
562,  565,  26  Utah,  312. 

Oorreotneas  of  deoislon  iatmatesial 

"  'Jurisdiction'  is  the  power  to  decide — 
wrong,  as  well  as  right"  Armantage  v.  Su- 
perior Court  of  Los  Angeles  County,  81  Pac. 
1033,  1034,  1  CaL  App.  130. 

**  'Jurisdiction'  is  authority  to  hear  and 
determine  a  cause,"  and  does  not  depend  d- 
ther  on  the  regularity  of  the  exercise  of  that 
power  or  on  the  rightfulness  of  the  dedsions 
made.    State  ex  reL  McNamee  y.  StobLe,  92 

5.  W.  191,  lJ97,  194  Mo.  14^ 
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"Jurfsdlctloh"  is  the  power  to  hear  and 
determine  a  cause,  and  carries  with  it  the 
power  to  decide  a  canse  within  the  jurisdic- 
tion of  the  court  Incorrectly  as  well  as  cor- 
rectly, and  it  does  not  relate  to  the  rights 
o{  the  parties,  but  to  the  power  of  the  court. 
Dahlgren  v.  Superior  Court  of  Santa  Cruz 
County,  97  Pac.  681,  683,  8  Cal.  App.  622. 

The  "jurisdiction"  of  a  question  Is  the 
lawful  power  to  enter  upon  a  consideration 
of  and  to  decide  it,  and  it  is  not  limited  to 
authority  to  render  a  correct  decision,  but 
includes  the  power  to  decide  wrong  as  well 
as  right  £z  parte  Moran«  144  Fed.  594,  604, 
75  C.  a  A,  396. 

"The  test  of  'jurisdiction'  is  whether  the 
tribunal  has  power  to  enter  upon  the  inquiry, 
and  not  whether  its  conclusions  In  the  course 
of  it  were  right  or  wrong."  Clark  v.  Rossi- 
ter,  78  Pac.  358,  360,  10  Idaho,  348,  8  Ann. 
Cas.  281  (quoting  Van  Fleet,  Collateral  At- 
tack, I  61). 

"The  test  of  'jurisdiction'  is  whether  the 
court  has  power  to  enter  upon  the  inquiry. 
The  'jurisdiction*  of  the  subject-matter  em- 
braces the  power  to  determine  every  issue 
or  controverted  question  in  the  case  within 
the  scope  of  the  authority  of  the  court  ac- 
cording to  its  own  view  of  the  law  and  evi- 
daice,  and  It  is  not  dependent  upon  the  cor- 
rectness of  the  conclusion  which. the  court 
reaches.  Where,  under  the  general  rules  of 
the  common  law  or  by  express  provision  of 
statute,  the  existence  of  some  particular  fact 
must  be  established  at  the  trial  to  enable  the 
court  having  cognizance  of  such  cases  to  pro- 
nounce judgment  In  favor  of  one  party  or 
the  other,  an  erroneous  conclusion  of  the 
court  in  respect  thereof  Is  merely  an  error 
in  the  course  of  the  proceeding,  and  It  Is  not 
a  jurisdictional  defect"  Flannlgan  v.  Chap- 
man &  Dewey  Land  Co.,  144  Fed.  371,  373, 
75  C.  C.  A.  310. 

'i** Jurisdiction'  is  authority  to  hear  and 
determine  a'  cause.  Since  jurisdiction  is  the 
power  to  hear  and  determine,  It  is  not  de- 
pendent either  upon  the  regularity  of  the 
exercise  of  that  power  or  upon  the  rightful- 
ness .of  the  decision  made.  When  there  is 
jurisdiction  of  the  person  and  subject-mat- 
ter, the  decisions  of  all  other  questions  aris- 
ing in  the  case  are  but  an  exercise  of  that 
jurisdiction."  In  adjudicating  the  question 
whether  an  instrument  proposed  was  the 
last  will  and  testament  of  testator,  the  coun- 
ty court  has  power  to  determine  all  facts 
pertinent,  including  the  question  whether  or 
not  the  will  was  a  forgery  and  whether  it 
was  executed  with  essential  formalities  and 
properly  attested.  Error  of  the  county  court 
in  deciding  any  pertinent  fact,  including  the 
question  whether  or  not  such  will  was  a  for- 
gery and  whether  or  not  it  was  executed 
with  essential  formalities,  including  proper 
attestation,  was  an  error  in  the  exercise  of 
jurisdiction,  and  not  in  the  assumption  there- 


of.   Camplin  y.  Jackson,  83  Pac.  i0l7,  1018, 
34  Colo.  447. 

Though  the  circuit  and  superior  courts 
have  concurrent  jurisdiction  with  the  Su- 
preme Court  in  habeas  corpus  proceedings, 
that  fact  does  not  authorize  them  to  decide 
a  question  contrary  to  the  way  it  has  been 
decided  in  the  Supreme  Court,  for  Jurisdic- 
tion is  authority  to  hear  and  decide  a  case, 
and  does  not  depend  upon  actual  facts  alleg- 
ed, nor  the  correctness  of  the  decision  made, 
but  upon  authority  to  determine  the  exist- 
ence or  nonexistence  of  alleged  facts  and  to 
render  judgment  according  to  the  fiindings." 
Hence  when  the  Supreme  Court  has,  by  af- 
firming a  conviction,  determined  its  validity, 
and  that  fact  appears  on  a  petition  for  ha- 
bieas  corpus,  neither  the  superior  court  nor 
any  judge  thereof  has  jurisdiction  to  deter- 
mine that  it  is  void  and  cannot  grant  a  writ 
of  habeas  corpus  to  determine  the  validity  of 
the  imprisonment  thereunder.  People  v.  Su- 
perior Court  of  Cook  County,  84  N.  E.  875, 
878,  234  111.  186,  14  Ann.  Cas.  753. 

EssentiaUi 

•  To  obtain  jurladlctlon  of  a  cause  three 
things  are  necessary.  Black,  In  his  work  oa 
Judgments  (volume  1,  i  242),  said:  "Firat, 
the  court  must  have  cognizance  of  the  class 
of  cases  to  which  the  one  to  be  adjudged 
belongs;  second,  the  proper  parties  must  be^ 
present;  and,  third,  the  point  deeided  must 
be,  in  substance  and  effect,  within  the  issue." 
In.  St  Louis,  I.  M.  &  S.  Ry.  Co.  v.  State,  17 
S.  W.  806,  807,  55  Ark.  200,  205,  the  court 
said:  '"Jurisdiction'  is  defined  to  be  'the 
right  to  adjudicate  ooncernlng  the  subject- 
matter  in  the  given  case.'  "  In  Babb  v.  Bm- 
ere,  23  Mo.  App.  604,  jurisdiction  is  defined 
to  be  "the  power  to  hear  and  determine  the 
particular  cause."  In  Hope  v.  Blair,  16  S. 
W.  595,  105  Mo.  85,  24  Am.  St  Rep.  366,  It 
is  said  there  are  three  esentials  to  jurisdic- 
tion: "First,  the  court  must  have  cognizance 
of  the  class  of  cases  to  which  the  one  ad- 
judged belongs;  second,  the  proper  parties 
must  be  present;  and,  third,  the  point  decid- 
ed  must  be,  in  substance  and  effect,  within 
the  issue" — thus  approving  and  adopting  the 
definition  of  "jurisdiction"  given  by  Black. 
Nenno  v.  Chicago,  B.  I.  &  P.  R.  Co.,  80  S.  W. 
24,  26,  105  Mo.  App.  540. 


II' 


Jurisdiction"  is  the  right  to  adjudicate 
concerning  the  subject-matter  in  a  given 
case;  essentials  thereto  being  cognizance  of 
the  class  of  cases  to  which  the  particular 
one  belongs,  proper  parties,  service  of  pro- 
cess on  defendant,  and  a  point  to  be  decided 
within  the  issues.  In  re  Casey,  195  Fed.  322, 
328;  Sloan  v.  Byers,  97  Pac.  855,  857,  37 
Mont.  503  (quoting  Munday  v.  Vail,  34  N.  J. 
Law,  418) ;  Rankin  v.  Schofleld,  98  S.  W.  674, 
81  Ark.  440  (quoting  and  adopting  definition 
in  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  State,  17  S. 
W.  807, 56  Ark.  205) ;  Forrest  v.  Price,  29  Atl. 
215,  219,  52  N.  J.  Eq.  16  (quoting  and  adopting 
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definition  In  MnnOay  t.  Vail,  84  N.  J.  Law, 
418,  422) ;  CowUng  v.  Nelson,  88  S.  W.  913, 
915,  76  Ark.  146  (quoting  and  adopting  def^ 
inltlon  in  Falls  y.  Wright,  18  S.  W.  1044,  65 
Ark.  562,  29  Am.  St  Rep.  74);  City  of  Rock- 
land V.  Inhabitants  of  Hurricane  Isle,  76  Atl. 
286,  287,  106  Me.  169;  J.  P.  Jorgenson  Co.  Y. 
Rapp,  157  Fed.  732,  739,  85  C.  C.  A.  364  (cit- 
ing Black,  Judgm.  |  242);  State  ex  rel.  Mc- 
Manus  v.  Muench;  117  S.  W.  25,  29,  217  Mo. 
124,  129  Am.  St.  Rep.  536 ;  Robinson  v.  Levy, 
117  S.  W.  577.  582,  217  Mo.  498  (quoting  and 
adopting  definition  in  Munday  v.  Vail,  34  N. 
J.  Law,  422). 

Though  Jurisdiction  depends  on  service 
of  process  and  upon  the  fact  that  the  sub- 
ject-matter of  the  action  is  one  upon  which 
the  court  is  given  authority  to  exercise  Ju- 
dicial authority,  these  things  do  not  in  them- 
selves constitute  "Jurisdiction,"  since,  when 
parties  are  before  the  court  and  present  to 
it  a  controversy  which  the  court  has  author- 
ity to  decide,  a  decision  appropriate  to  that 
question,  but  erroneous,  is  a  proper  ex^dse 
of  "Jurisdiction."  Calhoun  y.  Bryant,  133  N. 
W.  266,  269,  28  S.  D.  266. 

''JurlBdlction  exists  wherever  there  is  a 
suit,  the  Bubjectpmatter  of  which  is  cogniza- 
ble in  a  court  of  chan<^ry,  and  parties  are 
brought  before  the  court  whose  rights  in 
relation  to  such  subject-matter  the  court  may 
adjudicate,  and  the  effect  of  such  adjudica- 
tion between  the  parties,  until  reversed  or 
set  aside,  does  not  depend  upon  the  fact  that 
file  power  of  the  court  may  have  been  er- 
roneously exercised  in  making  it.  If  tiiere 
be  necessary  parties  wanting,  whose  absence 
may  render  the  adjudication  fruitless  or  in- 
effectual, because  the  rights  of  such  parties 
eannot  be  determined,  that  may  be  good 
cause  for  arresting  proceedings  or  dismissing 
the  suit,  but  it  does  not  deprive  the  court  of 
tbe  power  to  proceed."  The  want  of  neces- 
sary parties  does  not  deprive  the  court  of 
Jurisdiction,  but  the  decree  will  bind  the  par- 
ties to  it  until  set  aside  in  a  direct  proceed- 
ing. Tod  V.  Crisman,  99  N.  W.  686,  689,  123 
Iowa,  693. 

"Jurisdiction"  may  be  defined  to  be  the 
right  to  adjudicate  concerning  the  subject- 
matter  in  the  given  case.  To  constitute  this 
there  are  three  essentials:  First,  the  court 
must  have  cognizance  of  the  class  of  cases 
to  which  the  one  to  be  adjudicated  belongs; 
second,  the  proper  parties  must  be  present; 
and,  third,  the  point  decided  must  be,  in 
substance  and  effect,  within  the  issue.  That 
the  court  cannot  go  out  of  Its  appointed 
liphere,  and  that  its  action  is  void  with  re- 
spect to  persons  who  are  strangers  to  its 
proceedings,  are  propositions  established  by 
a  multitude  of  authorities.  S.  granted  cer- 
tain land  to  his  five  daughters,  by  name,  for 
life,  and  then  to  the  heirs  of  their  body  for- 
ever, and  thereafter  a  creditor  of  S.,  after 
the  latter'8  death,  sued  to  set  aside  the  deed, 
the  petition  alleging  that  S.  bad  conveyed  1 


the  land  to  avoid  his  debts,  and  prayed  that 
the  land  be  subjected  to  payment  of  his  debts, 
and  the  defendants  in  the  creditor's  suit,  who 
were  the  daughters  and  three  of  the  minor 
heirs,  the  remaindermen  under  S.*s  deed,  the 
rest  being  then  unborn,  answered,  and  the 
Judgment  decreed  that  the  deed  from  S.  to 
his  daughters  and  their  heirs  be  set  aside 
and  devested  defendants  of  all  interest  un- 
der the  deed,  and  vested  the  same  in  widow 
and  heirs  at  law  of  S. ;  but  the  land  was 
never  sold  to  satisfy  the  creditor's  Judgment, 
it  being  otherwise  paid,  and  the  decree  set- 
ting aside  the  deed  was  never  enforced.  De- 
fendants claim  through  the  heirs  of  S.,  and 
contend  that  the  decree  in  the  creditors  suit 
setting  aside  the  deed  completely  devested 
the  remaindermen  of  aU  title  ther^n.  Held, 
that  there  was  no  issue  raised  in  the  cred- 
itor's suit  between  the  life  tenants  and  the 
remaindermen  under  S.'s  deed,  the  only  ques- 
tion in  issue  being  whether  the  deed  was 
void  as  against  the  complaining  creditor,  and 
the  decree  devesting  the  title  of  the  remain- 
dermen under  the  deed  and  vesting  it  In  the 
heirs  of  S.  was  in  excess  of  the  court's  Ju- 
risdiction and  Void.  Charles  v.  White,  112 
S.  W.  645,  549,  214  Me.  187,  21  L.  R.  A.  (X. 
S.)  481,  127  Am.  St  Rep.  674  (quoting  and 
adopting  Munday  y.  Vail,  34  N.  J.  Law,  418), 

"Jurisdiction"  has  been  defined  as  the 
power  to  hear  and  determine  a  cause,  and  it 
is  coram  Judioe  whenever  a  case  is  presented 
Which  brings  this  power  into  action;  but, 
before  this  power  ean  be  affirmed  to  exist, 
it  must  be  made  to  appear  that  the  law  has 
given  the  tribunal  eapaeity  to  entertain  the 
oomplaint  against  the  person  or  thing  sought 
to  be  eharged  or  affected,  that  such  complaint 
has  actually  been  preferred,  and  that  such 
pers<Hi-or  thing  has  been  properly  brought 
before  the  tribonal  to  answer  the  charge 
theceln  contained.  When  these  appear  the 
Jurisdiction  has  attached,  the  right  to  hear 
and  determine  is  perfect,  and  the  decision  of 
every  question  thereafter  arising  is  but  the 
exercise  of  the  Jurisdiction  thus  conferred. 
Jurisdiction  cannot  be  made  to  depend  upon 
the  records  disclosing  such. a  state  of  facts 
to  have  been  shown  In  evidence  as  to  war- 
rant the  exercise  of  its  authority.  Fisher  & 
Lannlng  v.  Qulllen,  81  N.  B.  182,  183,  76 
Ohio  St  189  (citing  Sheldon's  Lessee  v.  New- 
ton, 3  Ohio  St.  494 ;  Ludlow's  Heirs  v.  John- 
ston, 3  Ohio  560,  17  Am.  Dec.  609 ;  Lessee  of 
Adams  v,  Jeffries,  12  Ohio  253,  40  Am.  Dec. 
477). 

Snbjeet-matter  and  person 

Legal  Jurisdiction  consists  of  Jurisdiction 
of  the  subject-matter  and  of  the  parties,  and 
authority  to  determine  the  controversy. 
West  Cove  Grain  Co.  v.  BarUey,  74  Atl.  730, 
733,  105  Me.  293. 

"Jurisdiction"  is  of  two  kinds — jurisdic- 
tion of  the  person,  and  Jurisdiction  of  the 
property  or  thi|ig  In  controversy;  or,  in  oth- 
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er  words,  Jurisdiction  in  personam  and  Ju- 
risdiction in  rem.  And  Jurisdiction  in  either 
case  is  sufficient  to  authorize  a  valid  Judg- 
ment to  be  rendered.  Dillon  v.  Heller,  18 
Pac.  693,  695,  39  Kan.  599. 

"  'Jurisdiction'  is  of  two  kinds — one  of 
the  subject,  the  other  of  the  parties — and 
both  must  exist  in  order  to  authorize  the 
court  to  try  and  determine  the  cause.  Un- 
less the  law  gives  the  court  Jurisdiction  of 
the  subject,  Jurisdiction  cannot  be  acquired 
by  the  consent  of  the  parties;  but,  if  the 
law  gives  jurisdiction  of  the  subject,  the 
court  may  acquire  Jurisdiction  of  the  par- 
ties by  their  consent.  If  A.  and  B.  both  re- 
side in  this  stpto  and  A.  should  sue  B.  for 
a  debt  In  the  circuit  court  of  a  county  in 
which  neither  resides,  and  the  writ  is  served 
on  B.  in  that  county,  the  court  would  have 
Jurisdiction  of  the  subject — that  is,  Juris- 
diction of  subjects  of  that  character — ^but 
It  would  not  have  Jurisdiction  of  that  case 
by  virtue  of  the  service  of  the  process.  But 
if  B.,  without  challenging  the  Jurisdiction  of 
the  court,  should  file  his  answer  pleading  to 
the  merits,  neither  party  could  afterwards 
question  the  Jurisdiction  of  the  court  because 
by  their  actions  they  are  conclusively  pre- 
sumed to  have  consented  to  give  the  court 
Jurisdiction  of  their  persons — that  is,  their 
personal  rights — ^in  that  case.**  State  ex  rel. 
Furstenfeld  v.  Nixon  (Mo.)  133  S.  W.  340, 
842. 

Where  the  action  provided  for  in  place 
of  quo  warranto  was  erroneously  begun  by 
the  Attorney  General,  the  defect  could  be 
talcen  advantage  of  by  demurrer,  for,  while 
the  court  had  Jurisdiction  over  the  defend- 
ants by  their  appearance.  Jurisdiction  in- 
volves, not  only  authority  over  the  person  of 
defendant  but  authority  over  the  subject- 
matter,  and  the  complaint  showed  that  the 
action  had  not  heen  commenced  according  to 
law.  State  v.  MilUs,  119  Pac  763,  766,  61 
Or.  245. 

In  holding  that,  if  the  district  court  had 
''Jurisdiction"  of  the  parties  and  the  matter 
adjudicated,  the  injunction  cannot  be  said  to 
be  absolutely  void,  the  word  "jurisdiction" 
in  the  sense  used  does  not  mean  simple  Ju- 
risdiction of  the  particular  case  occupying 
the '  attention  of  the  court,  but  Jurisdiction 
of  the  class  of  cases  to  which  the  particular 
case  belongs.  It  is  sufficient  that  the  case 
belongs  to  a  general  class  over  which  the  au- 
thority of  the  trial  court  extends.  If  it  does, 
then  jurisdiction  attaches,  and  is  not  lost 
because  of  an  erroneous  decision,  however 
erroneous  it  may  be.  Lytic  v.  Galveston,  H. 
&  S.  A.  Ry.  Co.,  90  S.  W.  316,  317,  41  Tex. 
Civ.  App.  112. 

The  word  "Jurisdiction,"  as  used  in  Act 
March  3,  1891,  26  Stat.  827,  c.  517,  |  5.  au- 
thorizing direct  writs  of  error  from  the  Su- 
preme Court  when  the  Jurisdiction  of  the 
lower  court  is  in  issue,  is  applicable  to  "in- 
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itial  questions  of  the  Jurisdiction  of  tiie  Unit- 
ed States  District  or  Circuit  Court,  whether 
in  law  or  in  equity  over  the  subject-matter 
and  the  parties,  and  not.  to  questions  wheth- 
er a  court  of  equity  or  of  law  is  the  proper 
forum  for  the  working  out  of  rights  properly 
within  the  particular  federal  Jurisdiction 
for  adjudication."  United  States  v.  Larkin, 
28  Sup.  Ct.  417,  418,  208  U.  S.  333,  52  L.  Ed. 
517  (quoting  United  St&tes  ex  rel.  Mudsill 
Min.  Co.  V.  Swan,  66  Fed.  647,  13  C.  C.  A* 
77). 

Territorial  limitation. 

Under  Cr.  Code,  |  272,  making  it  an  of- 
fense for  any  person  to  hire,  persuade,  or 
induce  a  witness  in  a  criminal  case  to  leave 
the  "state,"  so  that  he  cannot  be  produced  as 
a  witness,  an  indictment  alleging  that  wit- 
nesses were  induced  to  absent  thems^ves 
from  the  "jurisdiction"  of  the  court  was  suf- 
ficient, as  the  word  "Jurisdiction"  is  synony- 
mous with  the  word  "state"  as  used  in  the 
statute.  Tedford  v.  People,  76  N.  E.  60,  62, 
219  lU.  23. 

The  term  "Jurisdiction"  may  be  used  "in 
the  sense  In  which  it  is  applied  to  the  right 
of  a  court  over  a  person  in- a  county  other 
than  that  of  his  residence."  A  change  of 
venue  by  agreement,  in  a  suit  for  land 
brought  in  the  county  in  which  it  is  situated, 
does  not  destroy  the  force  or  Jurisdiction  of 
the  suit  as  lis  pendens  in  such  county. 
Jones  V.  Bobb,  80  S.  W.  895,  402,  35  Tex. 
Civ.  App.  263. 

Venve  distinguished 

The  question  of  where  a  suit  should  be 
brought  is  not  one  of  "Jurisdiction,"  and  the 
question  of  venue  either  as  to  person  or  sub- 
ject-matter may  be  waived;  and  where  the 
court  is  one  of  general  Jurisdiction,  having 
Jurisdiction  generally  of  the  subject-matter 
of  an  action,  and  no  objection  Is  made  to 
the  venue,  the  question  of  venue  will  be  treat- 
ed as  waived  by  defendant  on  whom  service 
was  obtained.  Burke  v.  Malaby,  78  Pac.  105, 
107,  14  Okl.  650. 

Under  Judiciary  Act  March  8,  1887,  c. 
873,  §  1,  24  Stat.  552,  as  amended  by  Act  Aug. 
13,  1888,  c.  866,  §  1,  25  Stat.  433,  which  con- 
fers federal  "jurisdiction"  over  a  controversy 
between  citizens  of  a  state  and  foreign 
states,  and  provides  that  no  person  shall  be 
arrested  in  one  district  for  trial  in  another  In 
any  civil  action  In  any  Circuit  or  District 
Court,  and  that  no  civil  suit  shall  be  brought 
before  those  courts  in  any  other  district  than 
that  in  which  he  is  a  resident,  but  that,  when 
Jurisdiction  is  founded  only  on  the  fact  of  a 
diversity  of  citizenship,  suit  shall  be  brought 
only  in  the  district  where  either  the  plaintiff 
or  the  defendant  resides,  the  court's  "JurlS' 
diction"  depends  on  the  status  of  the  parties, 
which  cannot  be  waived,  as  distinguished 
from  the  venue,  which  is  a  personal  privilege 
granted  to  defendant  and  which  may  be  waiv* 
ed  either  expressly  or  by  failure  to  take  ap- 
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propriate  and  seasonable  advantage  of  it 
Fribourg  v.  PuUnian  Co.,  176  Fed.  981,  984. 

JirmSDIOTIOK  OF  THE  PEB80K 

**  'Jurisdiction'  of  the  person  or  property 
of  an  alien  is  founded  on  its  presence  or  situs 
within  the  territory."  Wallace  v.  United 
Electric  Co.,  60  Atl.  1046,  1047,  211  Pa.  473 
(citing  and  adopting  definition  in  Steel  v. 
Smith  [PaJ  7  Watfs  &  S.  447). 

The  demurrer  authorized  by  Code  Civ. 
Proc.  I  488,  subd.  1,  In  cases  where  it  appears 
upon  the  face  of  the  complaint  "that  the 
court  has  no  jurisdiction  of  the  person,'* 
means  that  the  person  is  not  subject  to  the 
jurisdiction  of  the  court,  and  not  that  the 
suit  has  been  irregularly  begun;  and  a  for- 
eign corporation,  sued  xmder  Code  Civ.  Proc. 
{  1780,  making  foreign  corporations  subject  to 
the  general  jurisdiction  of  the  courts  where 
personal  service  is  made  as  directed  by  the 
Code,  cannot,  by  demurrer,  raise  the  question 
of  proper  service.  Heney  v.  Chartered  Co.  of 
Lower  California,  128  N.  Y.  Supp.  436,  437, 
71  Misc.  Rep.  237. 

The  variance  between  an  ordinance,  for 
the  paving  of  a  street  and  the  curbing  of  it 
with  limestone,  and  the  publication  notice 
and  delinquent  list,  specifying  an  assessment 
for  curbing  with  wooden  blocks  and  paving 
the  street,  goes  to  the  merits,  and  can  be 
raised  without  a  special  appearance  ques- 
tioning the  jurisdiction  of  the  court  to  render 
judgment  and  order  of  sale  of  property  for 
nonpayment  of  a  special  assessment;  for 
Jurisdiction  is  authority  to  hear  and  decide  a 
case,  and  "jurisdiction  of  the  person"  means 
the  authority  obtained  by  service  of  a  sum- 
mons or  other  proper  notice  or  by  an  appear- 
ance to  render  a  personal  judgment,  and  "ju- 
risdiction of  the  subject-matter"  is  the  power 
to  hear  and  determine  cases  of  the  general 
class  to  which  the  proceeding  in  question  be- 
longs. People  V.  Harper,  91  N.  E.  90,  244  111. 
121  (quoting  4  Words  and  Phrases,  pp.  3885, 
3886). 

The  term  "jurisdiction  of  the  person" 
means  the  power  obtained  by  the  service  of 
summons  or  other  proper  notice,  or  by  an  ap- 
pearance, to  render  a  personal  judgment 
Sanlpoll  V.  Pleasant  Valley  Coal  Co.,  86  Pac. 
865,  866,  31  Utah,  114,  10  Ann.  Cas.  1142. 

"Jurisdiction  of  the  person"  is  the  power 
of  the  court  to  deal  with  the  person  of  de- 
fendant and  to  render  a  personal  judgment 
against  him,  and  is  acquired  by  the  ser\'lce 
of  the  summons  or  other  proper  notice,  or  by 
voluntary  appearance  in  person  or  by  coun- 
sel. Jurisdiction  of  the  person  may  be  con- 
ferred, or,  if  lost,  restored,  by  consent,  and 
defects  arising  from  Irregularities  in  the 
commencement  of  an  action  or  subsequent 
proceedings  may  be  waived  by  appearance, 
or  even  by  failure  to  make  seasonable  objec- 
tions. Hobbs  V.  German-American  Doctors, 
78  Pac.  356,  357, 14  OkL  236. 


"  'Jurisdiction  of  the  person'  Is  generally 
understood  to  mean  the  authority,  obtained 
by  the  service  of  a  summons  or  by  other 
proper  notice,  or  by  an  appearance,  to  ren- 
der a  personal  judgment"  When  an  ordi- 
nance for  the  Improvement  of  a  street  pro- 
vided that  the  curbing  should  be  of  lime- 
stone, and  the  publication  notice  and  delin- 
quent list  si)ecified  a  curbing  of  wooden 
blocks,  the  notice  gave  the  court  "jurisdiction 
of  the  person"  of  a  delinquent  property  own- 
er in  an  application  for  judgment  and  order 
of  sale.  People  v.  Harper,  91  N.  E.  90,  244 
III.  121  (citing  4  Words  and  Phrases,  p. 
3885). 
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"Jurisdictioii  of  the  subjectrmatter"  is 
the  power  to  hear  and  determine  cases  of  the 
general  class  to  which  the  particular  proceed- 
ing belongs.  Daniels  v.  Bruce,  95  N.  E.  569, 
572,  176  Ind.  151 ;  Gulf,  T.  &  W.  Ry.  Co.  v. 
Lunn  (Tex.)  141  S.  W.  538,  541;  People  v. 
Harper,  91  N.  E.  90.  91,  244  lU.  121;  Rush  v. 
Buckley,  61  Atl.  774,  778,  100  Me.  322,  70 
L.  R.  A.  464,  4  Ann.  Cas.  318  (quoting  and 
adopting  definition  in  State  ex  rel.  Walnut 
St.  Ry.  Co.  V.  Neville,  19  S;  W.  491,  110  Mo. 
345) ;  State  ex  rel.  Bogle  v.  Superior  Court 
of  King  County,  114  Pac.  905,  907,  63  Wash. 
96. 
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Jurisdiction  of  the  subject-matter"  means 
jurisdiction  of  the  class  of  cases  to  which 
the  particular  case  belongs."  Myer  v.  Mindi, 
91  N.  E.  32,  33,  45  Ind.  App.  495  (quoting 
Chicago  &  A.  R.  Co.  v.  Slitton,  30  N.  E.  291, 
130  Ind.  405);  United  States  Health  &  Ac- 
cident Ins.  O.  V.  Clark,  83  N.  E.  760,  761,  41 
Ind.  App.  345  [quoting  and  adopting  the  defi- 
nition in  Chicago  &  A.  Ry.  Co.  v.  Sutton,  30 
N.  E.  291,  130  Ind.  405,  410 ;  McCoy  v.  Able. 
31  N.  E.  453,  131  Ind.  417]. 

"Jurisdiction  of  the  subject-matter"  does 
not  mean  simple  jurisdiction  of  the  particu- 
lar case  before  the  court,  but  jiuisdiction  of 
the  class  of  cases  to  which  the  particular 
case  belongs.  The  court  has  jurisdiction  of 
the  subject-matter,  if  the  complaint  states  a 
case  belonging  to  a  general  class  over  which 
the  court's  authority  extends,  whether  the 
complaint  is  good  or  bad.  State  v.  Smith, 
72  AU.  710,  714,  29  R.  I.  513. 

"Jurisdiction  of  the  subject-matter" 
means  the  power,  lawfully  conferred,  to  deal 
with  the  particular  subject  involved  In  a 
particular  action  in  a  civil  court,  or  of  a  par- 
ticular offense  charged  in  an  indictment  in  a 
criminal  prosecution.  People  v.  Blake,  106 
N.  y.  Supp.  319,  324,  121  App.  Div.  613. 

In  respect  to  jurisdiction  over  the  sub- 
ject-matter, by  which  is  meant  the  nature  of 
the  cause  of  action  and  of  the  relief  sought, 
jurisdiction  is  acquired  only  by  the  (Consti- 
tution of  the  court.  Wolff  v.  McGaugh,  57 
South-  754,  755.  175  Ala.  299. 
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"Jurisdiction  of  the  subject-matter"  is 
the  power  of  the  court  to  deal  with  the  gen- 
eral subject  Involved  in  the  action,  and  is 
conferred  by  the  law,  and  must  be  sought  for 
in  the  general  nature  of  its  powers  or  the 
general  laws  defining  its  jurisdiction.  This 
power  cannot  be  conferred  by  agreement,  nor 
can  the  lack  of  Jurisdiction  over  the  subject- 
matter  be  waived  either  by  acquiescence,  con- 
sent, or  e:(pre6s  agreement.  Hobbs  v.  Ger- 
man-American Doctors,  78  Pac.  356,  357,  14 
OkL  236. 

"Jurisdiction  of  the  subjectrmatter" 
means,  not  only  authority  to  hear  and  de- 
termine a  particular  class  of  actions,  but  au- 
thority to  hear  and  determine  the  particular 
questions  the  court  assumes  to  decide. 
Though  it  has  general  Jurisdiction  over  the 
subject-matter,  for  instance,  of  actions  to 
foreclose  mortgages,  to  quiet  title  to  real 
property,  or  for  damages  for  perso^al  inju- 
ries, its  power  to  decide  and  determine  mat- 
ters in  dispute  between  the  parties  in  a  given 
action  is  limited  to  those  questions  which 
are  brought  before  it  by  the  pleadings.  The 
foundation  of  the  role  that  Judgments  of  a 
court  of  competent  jurisdiction  are  attended 
with  a  presumption  of  absolute  verity  is  the 
fact  that  the  parties  have  been  properly 
brought  into  court  and  given  an  opportunity 
to  be  heard  upon  the  matters  determined. 
But  the  foundation  falls  and  the  rule  of 
verity  ceases  when  it  affirmatively  appears 
from  the  record  that  the  Judgment  adjudicat- 
ed and  determined  matters  upon  which  the 
parties  were  not  heard.  When  the  court 
goes  beyond  and  outside  the  issues  made  by 
the  pleadings,  and  in  the  absence  of  one  of 
the  parties  determines  property  rights  against 
him  which  he  has  not  submitted  to  it,  the 
authority  of  the  court  is  exceeded,  even 
though  it  has  jurisdiction  of  the  general  sub- 
ject of  the  matters  adjudicated.  Sache  v. 
WaUace,  112  N.  W.  386,  387,  101  Minn.  169, 
11  L.  R.  A.  (N.  S.)  803,  118  Am.  St  Rep.  612, 
11  Ann.  Cas.  348. 

"'Jurisdiction  of  the  subject-matter*  is 
the  power  lawfully  conferred  to  deal  with  the 
general  subject  involved  in  the  action."  The 
jurisdiction  of  the  district  court  conferred  by 
Const  art.  8,  §  7,  providing  that  the  district 
court  shall  have  original  Jurisdiction  in  all 
matters  dvil,  is  the  power  to  pass  on  the  sub- 
ject-matter of  the  controversy  without  refer- 
ence to  whether  it  has  Jurisdiction  of  a  par- 
ticular case.  Snyder  v.  Pike,  83  Pac.  692, 
694,  30  Utah,  102  (quoting  and  adopting  defi- 
nition in  Hunt  V.  Hunt,  72  N.  Y.  217,  28  Am. 
Rep.  129). 

The  variance  between  an  ordinance,  for 
the  paving  of  a  street  and  the  curbing  of  it 
with  limestone,  and  the  publication  notice 
and  delinquent  list,  specif^ng  an  assessment 
for  curbing  with  wooden  blocks  and  paving 
the  street,  goes  to  the  merits,  and  can  be 
raised  without  a  special  appearance  question- 
ing the  Jurisdiction  of  the  court  to  render 


judgment  and  order  of  sale  of  property  foi^ 
nonpayment  of  a>  special  assessment ;  for  ju* 
risdiction  is  authority  to  hear  and  decide  a 
case,  and  "jurisdiction  of  the  person"  means 
the  authority  obtained  by  service  of  a  sum- 
mons or  other  proper  notice  or  by  an  appear- 
ance to  render  a  personal  Judgment,  and  "Ju- 
risdiction of  the  subject-matter"  is  the  power 
to  hear  and  determine  cases  of  the  general 
class  to  which  the  proceeding  in  question 
belongs.  People  v.  Harper,  91  N.  E.  90,  91, 
244  111.  121  (quoting  4  Words  and  Phrases, 
pp.  3885,  3886). 

The  statement  of  the  court  in  Re  Leg- 
gat  56  N.^E.  1009,  162  N.  Y.  437,  and  People 
ex  rel.  Asmus  v.  Melody,  86  N.  Y.  Supp.  837, 
91  App.  Div.  570,  to  the  effect  that  a  dis- 
charge of  a  Judgment  debtor  from  custody 
on  a  writ  of  habeas  corpus,  witho^it  notice 
to  the  judgment  debtor's  creditors  "was  with- 
out Jurisdiction,  and  the  order  made  in  the 
premises  was  *void'  and  should  have  been 
vacated,"  must  be  taken  as  meaning  that 
there  was  an  Irregularity  requiring  reversal 
of  Judgment,  and  not  that  the  Judgment  was 
"void";  and  the  statement  of  the  court  in 
the  Leggat  Case  that,  because  of  the  failure 
to  serve  the  parties  in  interest  the  court 
had  no  "jurisdiction  of  the  subject-matter," 
may  have  been  made  to  distinguish,  instead 
of  to  overrule,  the  case  of  Savacool  v.  Bough- 
ton  (N.  Y.)  5  WMid.  171,  commented  on  in  21 
Am.  Dec.  181.  A  judgment  may  be  "void"  as 
to  the  parties,  and  valid  for  the  purpose  of 
protecting  the  ministerial  ofilcers,  where  the 
court  issuing  process  on  the  Judgment  had 
"jurisdiction  of  the  subject-matter"  and  noth- 
ing appears  on  the  face  of  the  process  to  ap- 
prise the  ofllcer  that  the  court  was  without 
Jurisdiction  of  the  person.  Levy  v.  Melody, 
99  N.  Y.  Supp.  153,  156,  50  Misc.  Rep.  509  (cit- 
ing Murfree,  Sher.  §  101a;  Savacool  v. 
Boughton  [N.  Y.]  5  Wend.  170^  21  Am.  Dec. 
181 ;  Young  v.  Stone,  58  N.  Y.  Supp.  656,  33 
App.  Div.  268;  Welles  v.  Thornton  [N.  Y.] 
45  Barb.  393 ;  Porter  v.  Purdy,  29  N.  Y,  106, 
113,  86  Am.  Dec.  283;  Kerr  v.  Mount,  28  N. 
Y.  659;  Roderigas  v.  East  River  Say.  Inst, 
76  N.  Y.  316,  32  Am.  Rep.  309). 

JURISDIOTION    ORIGnTAliLT    EXER- 
CISED  BT  OHANCERT  OOURT 

Under  Comp.  Laws  1897,  §§  646-701,  c. 
33,  relating  to  the  Jurisdiction  of  probate 
courts,  and  sections  8697-8747,  chapter  234, 
relating  to  guardians  and  wards,  the  probate 
court  has  exclusive  jurisdiction  of  the  set- 
tlement of  estates  of  incompetents  under 
guardianship,  except  where  its  remedies  are 
inadequate,  since  the  amendment  of  Rev.  St. 
1838,  pt.  3,  tit.  1,  c.  4,  §  4,  giving  the  judge 
of  probate  jurisdiction  of  all  matters  relat- 
ing to  the  settlement  of  the  estates  of  minors 
and  others  under  guardianship,  by  Pub.  Acts 
1871,  p.  38,  No.  39  (Comp.  Laws  1897,  f  651), 
adding  the  proviso  that  the  Jurisdiction  so 
conferred  shall  not  deprive  the  circuit  court 
in  chancery   of  concurrent  Jurisdiction   as 
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oHglnally  ezerdfled  over  the  same  mattera, 
was  merely  declaratory  of  existing  law,  to 
remove  any  doubt  of  the  power  of  the  chan- 
ony  court  to  exercise  its  equity  powers 
where  the  remedies  in  the  probate  court 
were  inadequate,  the  term  "originally  exer- 
cised OTer  the  same  matters'*  referring  to  the 
inherent  equitable  powers  of .  the  court  as 
theretofore  exercised  in  the  state,  and  did 
not  give  the  court  of  chancery  full  concur- 
rent Jurisdiction  "of  all  matters  relating  to 
the  settlement  of  the  estates  of  such  *  *  • 
minors  and  others  under  guardianship/*  etc., 
as  originally  exercised  by  the  court  of  chan- 
cery of  Bngland.  Nolan  t.  Garrison,  120  N. 
W.  077,  970,  156  Mich.  307. 

JimiSDIOTIOKAIi  DEFECrr 

Nonperformance  of  some  act  which  is 
not  inherently  or  constitutionally  necessary 
to  a  tax  sale,  but  which  the  Legislature  in 
its  discretion  may  or  may  not  require,  is 
not  a  "Jurisdictional  defect"  Nind  v.  Myers, 
100  N.  W.  335,  340,  15  N.  D.  400  (cithig  Rob- 
erts V.  First  Nat  Bank,  70  N.  W.  1040,  8  N. 
D.  504). 

JUBISDXOTIOKAZi  FAOTS 

"Jurisdictional  facts"  are  those  which 
condition  the  power  of  the  court  to  decide 
some  of  the  issues  in  the  case,  like  the  na- 
ture of  the  subject-matter  and  the  serrlce 
of  process.  Other  facts,  which  condition  the 
(AAracter  of  the  decree  or  the  nature  of  the 
relief  that  should  be  granted  or  denied,  are 
not  Jurisdictional,  and  final  adjudications  of 
Issues  relating  to  them  conclusiyely  e^top 
the  parties  to  the  proceedings  from  again  lit- 
igating them.  The  facts  essential  to  invoke 
Jurisdiction  differ  materially  from  those  es- 
sential to  constitute  a  good  cause  of  action 
for  the  relief  sought  In  re  First  Nat  Bank, 
162  Fed.  64,  68,  60,  81  C.  C.  A.  260,  11  Ann. 
Oas.  355  (citing  In  re  Plymouth  Ck)rdage  Co., 
185  Fed.  1000,  1004,  68  O.  O.  A.  434,  438). 

• 

JURISDXOTIOKAIi  QUX»TIOK 

The  trial  Judge's  failure  to  make  up  and 
tie  a  statement  of  facts  within  the  time  pre- 
scribed by  law  is  not  assignable,  in  the  Court 
of  Civil  Appeals,  on  ex  parte  affidavit  show- 
ing such  failure  as  an  error,  since  it  is  not 
one  of  the  subjects  which  Rev.  St  1895,  art 
1014,  authorizes  that  court  to  review,  and  not 
being  an  error  ^'apparent  upon  the  face  of 
the  record"  within  such  article,  nor  a  "Ju- 
risdictional question"  within  article  998,  so 
as  to  authorize  review,  and  since  there  is 
adequate  remedy  to  bring  a  statement  of 
facts  into  the  record  under  articles  1015  and 
1382,  authorizing  the  Court  of  Civil  Appeals, 
for  good  cause,  to  extend  the  time  for  filing 
it,  and  under  an  application  for  mandamus 
to  compel  the  trial  Judge  to  make  up  and 
file  a  statement  Applebaum  v.  Bass  (Tex.) 
113  S.  W.  173,  174. 


JUROR 

See  Answer  of  Juror ;  Competent  Juror; 
Objectionable  Juror. 

Fixed  opinion  of  Juror,  see  Fixed  Opin- 
ion. 

Interest  of  Juror,  see  Interest  (In  Suit 
or  Action). 

Prejudice  of,  see  Prejudice. 

In  a  verdict,  "We,  the  Juror,  find  the 
defendant  guilty  as  charged,"  the  word  *'Ju- 
ror"  means  "Jury.**  Morris  v.  State,  45  South. 
456^  458,  54  Fla.  80,  14  Ann.  C^as.  285. 

Rev.  St  1800,  IS  8784.  -oviding  that 
each  ''Juror'*  not  on  the  regu...r  panel,  and 
summoned  to  sit  as  a  juror  in  any  criminal 
case  wherein  the  offense  charged  is  punish- 
able witii  death  or  by  imprisonment  In  the 
penitentiary,  shall  be  allowed  certain  sums 
for  attendance  and  mileage  whether  he  sits 
in  the  trial  of  the  cause  or  is  challenged  off, 
embraces  only  such  Jurors  as  were  qualified 
on  the  panel  of  40  from  which  the  panel  of 
12  to  try  the  cause  were  to  be  selected.  State 
ex  rel.  Suter  v.  Wilder,  05  S.  W.  306,  401, 106 
Mo.  418,  7  Ann.  Cas.  158. 

A  "juror,"  within  Rev.  St  1890,  t  2045, 
directed  against  the  attempt  to  improperly 
influence  a  "juror"  in  any  civil  or  criminal 
case  in  relation  to  any  matter  pending  in 
court  before  whom  such  *'Juror"  shall  have 
been  summoned  or  sworn,  is  one  who  has 
been  summoned,  sworn,  and  impaneled  and 
thus  constituted  and  made  a  "Juror.**  State 
V.  WilUford,  86  S.  W.  570,  572,  Ul  Mo.  App. 
66& 

A  member  of  a  general  Jury  panel,  who 
has  not  been  sworn  to  try  an  issue  in  any 
particular  case,  la  a  "Juror,"  within  Code,  g 
4461,  giving  the  court  power  to  punish  as  con- 
tempt an  attempt  to  influence  a  Juror.  Mar- 
vin V.  District  Court  of  Polk  County,  102  N. 
W.  110,  126  Iowa,  355. 

For  some  purposes,  the  actual  taking  of 
the  oath  may  be  essential  to'  constitute  a 
"Juror";  but  as  soon  as  a  citizen  is  desig- 
nated by  law  as  one  chosen  to  sit  as  a  Juror, 
he  falls  within  the  letter  and  spirit  of  Cr. 
Code  1002,  f  263,  punishing  attempting  to 
corrupt  any  Juror,  and  the  fact  that  a  Juror 
appears  on  oral  notice,  without  more  formal 
summons,  cannot  avail  an  accused  who  has 
attempted  to  Influence  such  Juror  before  he 
was  sworn.  State  v.  Maddox,  61  S.  E.  064, 
065,  80  S.  C.  452. 

Grand  Jnroy 

The  word  "Jurors,"  as  used  in  Rev.  St  S 
802,  declaring  that  jurors  shall  be  returned 
from  such  parts  of  the  district  from  time  to 
time  as  the  court  shall  direct  etc.,  embraced 
both  grand  and  petit  Jurors.  Splicer  v. 
United  States,  160  Fed.  562,  566,  05  O.  G.  A. 
60. 

The  t«rm  "juryman,**  as  used  in  a  stat> 
lite  which  renders  county  officers  ineligible 
as  Jurymen  in  any  civil  or  criminal  case,  is 
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not  limited  to  tbe  members  of  the  petit  jury, 
but  extends  to  members  of  tbe  grand  jury. 
State  v.  Graham,  60  S.  E.  481,  432,  79  S.  O. 
116. 

JURY 

See  Condemnation  Jury;  De  Facto  Jury; 
Drawn  Jury;  Grand  Jury;  Impartial 
Jury;  Polling  Jury ;  Separation  of  Jury; 
Special  Jury;  Struck  Jury;  Sufficient 
Case  for  Jury;.  Trial  by  Jury;  Try 
Without  Jury. 

Coercion  of,  see  Coerce — Coercion. 

Jurors'  fees  as  costs,  see  Costs. 

Misconduct  of  jury,  see  Misconduct. 

The  expression  "the  jury,*'  In  a  verdict 
in  a  criminal  case,  "We,  the  jury,  find  de- 
fendant guilty,"  etc..  Is  not  necessary  to  the 
validity  of  the  verdict  Eehoe  v.  State  (Tex.) 
89  S.  W.  270. 

"A  'jury'  has  been  defined  as  a  body  of 
men  who  are  sworn  to  declare  the  facts  of  a 
case  as  they  are  proven  from  the  evidence 
placed  before  them.  ♦  ♦  ♦  Our  Code  de- 
fined it  as  'a  body  of  men  temporarily  se- 
lected from  the  qualified  inhabitants  of  a 
particular  district  and  invested  with  power 
(1)  to  present  or  indict  a  person  for  a  pub- 
lic offense;  (2)  to  try  a  question  of  fact' 
Ballinger's  Ann.  Codes  &  St  §  4730."  State 
V.  Stentz,  70  Pac.  241,  244,  30  Wash.  134.  63 
L.  R.  A.  807. 

The  word  "jury,"  as  used  in  the  Consti- 
tution, means  a  jury  of  men  possessing  such 
qualifications  as  the  law  in  force  at  the 
time  prescribes  for  jurors  serving  in  the 
courts  and  selected  from  one  of  the  lists  in 
use  by  the  courts.  Hallett  v.  Boyer,  114  N. 
T.  Supp.  559,  560. 

**The  word  'jury'  and  the  words  'trial  by 
jury*  were  placed  in  the  Constitution  of  the 
United  States,  with  reference  to  the  meaning 
affixed  to  them  in  the  law  as  it  was  in  this 
country  and  in  England  at  the  time  of  the 
adoption  of  that  instrument.**  State  v.  Mc- 
Carthy, 69  Atl.  1075,  1076,  76  N.  J.  Law,  295. 

"A  'jury*  implies  12  competent  and  dis- 
interested men."  Blair  v.  M.  McCormack 
Const  Co.,  107  N.  Y.  Supp.  750,  751,  123  App. 
Div.  30. 

The  word  "jury"  means  a  tribunal  of  12 
men,  presided  over  by  a  court  and  hearing 
the  allegations,  evidence,  and  argument  of 
the  parties.  Zanesvllle,  M.  &  P.  R.  Co.  v. 
Bolen,  81  N.  B.  681,  683,  76  Ohio  St.  376,  11 
L.  R.  A.  (N.  S.)  1107,  10  Ann.  Oas.  658. 

It  may  be  that,  if  persons  were  called 
or  summoned  as  jurors  wholly  without  color 
of  law,  an  objection  would  be  available  to  a 
litigant,  for  in  such  case  the  persons  so  call- 
ed or  summoned  would  not  be  either  a  jury 
de  facto  or  de  jure.  State  v.  Ju  Nun,  97  Pac. 
9^  98,  53  Or«  1. 


Xtunliev 

A  "jury,"  within  the  meaning  of  the  fed- 
eral Constitution,  and  the  sixth  amendment 
thereto.  Is  a  jury  constituted  as  at  common 
law  of  12  persons — ^neither  more  nor  less. 
Bettge  V.  Territory,  87  Pac.  897,  898,  17  Okl. 
85. 

The  word  "jury,"  as  used  in  the  Consti- 
tution, means  a  common-law  jury  of  12  men. 
State  V.  Peterson,  41  Vt.  504,  520. 

JtTBY  COMMI88IOinBB8 

As  officer,  see  Officer. 

JURY  I.I8T 

As  record,  see  Records. 

JURY  OF  TH£  COUNTT 

In  Const  art  1,  §  22,  granting  to  ac- 
cused the  right  of  a  trial  by  a  "jury  of  the 
county,**  the  words  quoted  mean  no  more 
than  that  the  jurors  should  come  from  some 
part  of  the  county.  State  v.  Newcomb,  109 
Pac.  355,  356,  58  Wash.  414. 

JURY  OF  THE  VI0INA6E 

The  term  "jury  of  the  vicinage"  literally 
signifies  of  the  neighborhood  where  n  crime 
was  committed.  Commonwealth  v.  Jones,  82 
S.  W.  643,  644,  118  Ky.  889,  4  Ann.  Cas.  1192. 

JtTRY  ROOM 

As  public  place,  see  Public  Place. 

JtTRY  TRIAL 

See  Trial  by  Jury;  Waiver  of  Jury  Trial. 
See,  also.  Try  Without  Jury. 

JURYICAN 

See  Juror* 

JUS 

JUS  Aixuvioins 

See  Alluvion. 

JUS  BISPONEKDX 

"The  'jus  disponendi*  of  a  testator  is  a 
property  right  (O'Neill  v.  Supreme  Council,. 
A.  L.  of  H.,  57  Ati.  463,  70  N.  J.  Law,  411, 
1  Ann.  Cas.  422),  and  one  which  should  be 
protected  by  a  court  of  equity  from  a  threat- 
ened or  anticipated  attack.**  Yanderbilt  v. 
Mitcheli,  67  Atl.  97,  101,  72  N.  J.  Bq.  910,  14 
L.  R.  A.  (N.  S.)  304. 

JUS  PRIVATUM 

The  "jus  privatum"  waa  the  right  of  the 
King  to  convey  and  vest  in  others  of  his  pri- 
vate will  the  title  to  and  over  the  sea,  its 
arms  and  rivers,  where  the  tide  ebbed  and 
flowed,  and  the  shore  below  high-water  mark, 
subject  however  to  the  jus  publicum.  The 
term  "jus  privatum,'*  however,  defined,  in- 
cluded the  ownership  of  the  soil  between 
high  and  low  water  marks.  Bardes  v.  Her^ 
man,  U4  N.  Y.  Supp.  1098,  1101,  62  Misc. 
Rep.  428. 
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"The  king  of  England  had  titie  to  the 
land  under  the  navigable  waters  throughout 
his  kingdom  as  his  private  property,  which 
he  could  dispose  of  as  he  saw  fit  without  re- 
straint or  hindrance  from  the  law.  This  was 
known  as  the  'jus  privatum'  held  hy  him  In 
his  individual  capacity."  The  "jus  priva- 
tum" is  subject  to  the  "jus  publicum,"  or  the 
king's  title  as  sovereign  to  the  navigable  wa- 
ters within  rivers  and  arms  of  the  sea  where 
the  tide  ebbed  and  flowed.  A  lessee  of  land 
under  navigable  waters  to  use  for.  the  culti- 
vation of  oysters  has  no  right  in  the  land 
that  is  not  subject  to  the  power  of  the  Unit- 
ed States  to  construct  Improvements  in  aid 
of  commerce  and  navigation.  Lewis  Blue 
Point  Oyster  Cultivation  Co.  v.  Briggs,  91  N. 
E.  846,  847,  198  N.  T.  287,  34  L.  B.  A.  (N. 
S.)  1084,  19  Ann.  Cas.  694. 

The  jus  privatum  of  the  crown,  by  which 
the  sovereign  of  England  was  deemed  to  be 
the  absolute  owner  of  the  soil  of  the  sea 
and  of  the  navigable  rivers,  was  not  adopted 
as  a  part  of  the  common  law  of  the  Ameri- 
can colonies,  and,  except  in  so  far  as  the  jus 
privatum  of  the  crown  has  devolved  upon 
littoral  and  riparian  owners,  such  right  re- 
sides in  the  people  in  their  sovereign  capaci- 
ty, and  the  public  have  a  right  to  use  the 
foreshore  of  the  margin  of  tide  waters  for 
fishing,  bathing,  and  boating,  including  the 
necessary  incidental  right  of  passage.  Barnes 
V.  Midland  U.  Terminal  Co.,  85  N.  E.  1093, 
1096,  193  N.  T.  378,  127  Am.  St  Bep.  962. 

Under  the  common  law  and  Act  Cong. 
Feb.  14,  1859,  c.  33,  11  Stat.  883,  admitting 
Oregon  as  a  state,  and  providing  that  all  the 
navigable  waters  of  the  state  should  be  com- 
mon highways  forever  free  to  the  Inhabitants 
of  the  state  and  to  all  other  citizens  of  the 
United  States,  the  tidelands  between  lilgh 
and  low  water  mark  became  the  property  of 
the  state;  and  in  the  title  thus  acquired 
there  were  two  elements — ^the  "jus  priva- 
tum," or  private  right,  and  the  "jus  publi- 
cum," or  public  right;  the  jus  privatum  be- 
ing a  species  of  private  property  which  the 
state  held  the  same  as  a  private  owner,  and 
might  grant  to  any  one,  in  any  manner,  or 
for  any  purpose  not  fort)idd»i  by  the  Consti- 
tution, the  grantee  thereby  taking  the  title  as 
absolutely  as  under  a  private  conveyance. 
Corvallis  &  ET.  B.  Co.  v.  Benson,  121  Paa  418, 
422,  61  Or.  359. 

JUS  PUBI.ICXJM 

The  king  "had  title,  as  sovereign,  and  in 
no  sense  as  proprietor,  to  the  navigable  wa- 
ters themselves  within  rivers  and  arms  of 
the  sea  where  the  tide  ebbed  and  flowed,  but 
he  held  them  in  trust  for  his  people,  and  he 
could  not  dispose  of  them  by  grant  or  other- 
wise. They  were  Incapable  of  private  own- 
ership, for  they  were  the  'jus  publicum'  held 
by  the  king.  In  a  representative  capacity. 
♦  ♦  ♦  The  *jus  publicum'  under  the  right 
9f  conquest  and  the  treaty  of  peace  made  aft- 


er the  Bevolutionary  War  went  to  the  orig- 
inal states,  and,  when  the  Constitution  was 
adopted,  became  subject  to  the  rights  surren- 
dered thereby  to  the  United  States."  A  les- 
see of  land  under  navigable  waters  to  use  for 
the  cultivation  of  oysters  has  no  right  in  the 
land  that  is  not  subject  to  the  power  of  the 
United  States  to  construct  Improvements  in 
aid  of  commerce  and  navigation.  Lewis 
Blue  Point  Oyster  Cultivation  Co.  v.  Briggs, 
91  N.  E.  846,  847,  34  L.  B.  A.  (N.  S.)  1084,  19 
Ann.  Cas.  694. 

The  "jus  publicum"  was  the  right  of  the 
public  to  use  the  sea,  its  arms  and  rivers, 
where  the  tide  ebbed  and  flowed,  and  the 
shore  below  high-water  mark,  for  the  de- 
velopment of  commercial  navigation.  Bardes 
V.  Herman,  114  N.  Y.  Supp.  1098,  1101,  62 
Misc.  Bep.  428. 

Under  the  common  law  and  Act  Cong. 
Feb.  14,  1859,  c.  33,  11  Stat  383,  admitting 
Oregon  as  a  state,  and  providing  that  all  the 
navigable  waters  of  the  state  should  be  com- 
mon highways  forever  free  to  tpe  inhabitants 
of  the  state  and  to  all  other  citizens  of  the 
United  States,  the  tidelands  between  high 
and  low  water  mark  became  the  property  of 
the  state;  and  in  the  title  thus  acquired 
there  were  two  el^nents — the  "jus  privatum," 
or  private  right,  and  the  "jus  publicum,"  or 
public  right  The  jus  publicum,  being  the 
dominion  of  sovereignty  in  the  state,  by 
which  it  prevents  any  use  of  lands  bordering 
on  navigable  waters  which  would  materially 
Interfere  with  navigation  and  commerce 
thereon,  cannot  be  abdicated  or  granted. 
Corvallis  &  E.  B.  Co.  ▼.  Benson,  121  Pac  418, 
422,  61  Or.  369. 

JUST 

See  True  and  Just 

The  word  "just"  means  conformable  to 
rectitude  and  justice;  not  doing  wrong  to 
any;  ^'iolating  no  right  or  obligation;  not 
transgressing  the  requirements  of  truth  and 
propriety;  rendering  to  each  his  due.  Cham- 
plain  Stone  &  Sand  Co.  v.  State,  123  N.  T. 
Supp.  546,  553,  66  Misc.  Bep.  434. 

The  word  "just,"  according  to  its  popu- 
lar interpretation,  means  upright,  honest.  Im- 
partial, fair,  inequitable,  and  with  its  legal 
interpretation  means  true,  exact,  and  con- 
formable to  law.  In  its  legal  sense  nothing 
is  "just"  whlctr  Is  unlawful  and  nothing  un- 
just is  lawfuL  In  the  application  of.  the 
word  to  taxes  the  legal  Interpretation  must 
be  given.  State  v.  Several  Parcels  of  Land, 
116  N.  W.  682,  684,  81  Neb.  770. 

Aa  correct 

Where  the  statute  requires  that  daims 
filed  with  an  assignee  for  the  benefit  of  cred- 
itors shall  be  verified  by  an  affidavit  that 
the  statement  is  "true,"  that  the  debt  is 
"just,"  and  that  there  are  no  credits  or  off- 
sets, etc.,  the  statute  must  at  least  be  sub- 
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fltantially  complied  with  by  a  creditor  be- 
fore he  is  entitled  to  benefits,  and,  where  the 
affidavit  to  a  creditor's  claim  omits  to  say 
that  the  statement  is  ''true,"  and  that  it  Is 
"just,"  the  statement  in  the  affidavit  that  the 
account  is  "correct"  is  not  equivalent  to  say- 
ing that  It  is  "true,"  and  that  the  debt  is 
"just."  An  account  might  be  correct,  and 
yet  the  debt  not  be  Just.  The  Legislature 
evidently  believed,  in  enacting  the  statute, 
that  it  was  more  important  that  the  creditor 
should  state  that  his  debt  was  "true"  and 
that  it  was  "Just,"  than  that  he  should  mere- 
ly make  affidavit  that  it  was  "correct" 
Hughes  V.  Potts,  87  S.  W.  708,  709.  39  Tex. 
Civ.  App.  179. 

Reasonable  synonymous 

The  word  "Just"  Is  a  synonym  of  rea- 
sonable. Houston  &  T.  C.  R.  Co.  v.  Everett 
(Tex.)  >86  S.  W.  17,  18  (citing  Stand.  Diet). 

JUST  ALLOWANCE 

Trustees  under  an  order  for  "Just  allow- 
ance" are  entitled  only  to  charges  and  ex- 
penses. State  Bank  at  Elizabeth  v.  Marsh,  1 
N.  J.  Eq.  288,  296  (quoting  and  adopting  def- 
inition in  Manning  v.  Manning's  Ex'rs  [N. 
T.]  1  Johns.  Ch.  527). 

JtrST    AND    ADEQUATE    COMPENSA- 
TION 

Where  a  commercial  railroad  company 
occupies  the  streets  of  a  town  or  city  pur- 
suant to  legislative  authority  and  with  the 
consent  of  the  municipal  authorities,  such 
permission  is  subject  to  the  constitutional 
restraint  that  private  property  shall  not  be 
taken  or  damaged  for  public  purposes  with- 
out "Just  and  adequate  compensation  being 
first  paid,"  and  the  company  must  first  pay 
or  tender  to  the  abutting  landowner  Just  and 
adequate  compensation  for  the  damages  con- 
sequential on  the  construction  of  the  track 
and  the  uses  to  which  it  will  be  put.  Athens 
Terminal  Co.  v.  Athens  Foundry  &  Machine 
Works,  58  S*  E.  891,  893,  129  Ga.  393. 

JU8T  AND  EQUAI.  DISTBIBUTION 

Orphan's  Court  Act  N.  J.  1898,  f  168  (P. 
L.  p.  715),  directs  the  court  to  order  a  "Just 
and  equal"  distribution  to  the  next  of  kin- 
dred to  the  intestate  in  equal  degrees  or  le- 
gally representing  their  stocks,  each  accord- 
ing to  his  or  her  respective  right  pursuant 
to  the  laws  In  such  cases  of  the  rules  and 
limitations  therein  set  down.  Those  rules 
and  limitations  direct  a  distribution  to  the 
next  of  kindred  In  equal  degree,  of  or  unto 
the  Intestate  and  their  legal  representatives 
as  aforesaid.  The  words  "as  aforesaid"  seem 
to  have  been  used  to  direct  attention  to  the 
limitation  upon  the  right  of  representation 
among  collaterals  which  has  been  stricken 
out,  and  they  probably  no  longer  serve  any 
useful  purpose.  The  distribution,  to  comply 
with  the  statute,  must  answer  the  following 
requirements:  It  must  be  Just  and  equal. 
It  must  be  to  the  next  of  kin  in  equal  degree. 


"and  their  representatives."  It  must  be  to 
each  according  to  his  or  her  respective  right 
It  must  be  pursuant  to  the  rules  and  limita* 
tions  of  the  act  The  words  "Just  and  equal" 
are  perhaps  a  littie  difilcult  to  explain.  In 
one  sense  any  distribution  authorized  by  the 
statute  would  be  Just,  for  prior  to  the  stat- 
ute the  next  of  kin  were  without  right  to 
share  in  the  personal  estate.  But  the  word 
would  have  been  quite  superfiuous  if  noth^ 
ing  more  had  been  meant  than  a  compliance 
with*  the  statute.  I  think  it  had  another 
meaning  and  referred  to  that  natural  right 
Inherent  in  propinquity  of  blood  mentioned 
by  Chief  Justice  Beasiey  In  Taylor  v.  Bray, 
32  N.  J.  Law,  184,  and  In  Schenck  v.  Vail,  24 
N.  J.  Bq.  551.  Whatever  the  law  may  be,  it 
cannot  be  denied  that  a  general  sense  of 
Justice  favors  the  rights  of  blood,  and  this 
sense  of  Justice  appears  in  the  general  scheme 
of  our  laws  on  the  subject  of  descent  and 
distribution.  Tested  by  this  sense  of  Justice^ 
the  first  cousins  and  their  descendants  seem 
nearer  in  blood  than  great  great-grandparents 
and  their  descendants,  although  great  great- 
grandparents  and  cousins  are  alike  related 
in  the  fourth  degree.  The  reasons  are  that 
great  great-grandparents  belong  to  so  re- 
mote a  generation  that  they  are  hardly  like- 
ly to  have  been  known  personally  to  the  in- 
testate, and  even  their  names  are  probably 
forgotten.  Their  descendants  naturally  be- 
come so  numerous  and  so  scattered  that  the 
intestate  seldom  can  have  known  them,  or 
even  have  been  aware  of  the  relationship, 
and  the  passing  of  three  generations  makes 
proof  of  kinship  dlfiicult  We  have  no  reason 
to  doubt  the  statement  in  appellant's  brief 
that  hardly  40  per  cent  of  the  claimants  who 
have  been  excluded  from  sharing  in  this  es- 
tate will  be  able  to  legally  prove  that  they 
are  representatives  of  an  ancestor,  who,  if 
living,  would  have  stood  in  equal  degree  of 
kinship  to  the  Intestate  as  the  living  first 
cousins.  Cousins,  on  the  qther  hand,  are 
ordinarily  contemporaries  of  the  Intestate, 
are  known  to  him,  and  their  relationship 
recognized,  while  the  descendants  of  first 
cousins,  belonging  to  a  younger  generation, 
are  more  naturally  looked  on  as  having  a 
spes  accrescendi,  to  use  Lord  Hardwlcke's 
expression  in  Evelyn  v.  Evelyn,  3  Atkins,  762. 
Again,  there  are  eight  pairs  of  great-great- 
grandparents,  and  hence  at  least  eight  stocks 
with  which  the  cousins  must  share.  If  the 
appellants'  contention  Is  sound.  In  a  per- 
fectly conceivable  and  not  improbable  case, 
the  intestate  may  have  but  one  cousin.  To 
adopt  a  construction  which  would  give  to 
that  cousin  only  one-ninth  of  the  estate  and 
distribute  eight-ninths  to  remote  relatives 
would  lead  to  a  result  which  must  shock  the 
sense  of  Justice  of  most  men.  Tet  that  is 
an  understatement  of  the  diflaculties  to  which 
the  construction  would  lead ;  for  one  of  eacdi 
pair  of  great-great-grandparents  may  have 
remarried   after  the  death  of  the   spouse, 
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and,  since  the  half  blood  share  in  the  per- 
sonal estate  with  the  whole  blood,  there  may 
be  16  stocks  to  share  with  the  cousin.  Such 
considerations  hare  had  weight  with  the 
courts  in  decided  cases.  The  rights  of  broth- 
ers and  sisters  depend  upon  the  same  lan- 
guage of  the  statute  as  the  right  of  cousins. 
They  take  as  next  of  kin  in  the  second  de- 
gree: but  grandparents  are  also  in  the  sec- 
ond degree,  and  it  has  been  contended  that 
the  four  grandparents  were  entitled  to  share 
with  brothers  and  sisters.  They  would  be 
entitled  to  share  upon  the  bare  words  of 
section  169,  subd.  3;  but  it  was  decided  in 
England  in  several  cases  prior  to  our  Revolu- 
tion that  grandparents  did  not  share  with 
brothers  and  sisters.  This  construction  was 
so  thoroughly  satisfactory  that  the  cases 
seem  never  to  have  been  taken  to  an  appel- 
late court;  and  we  in  this  state  have  ac- 
quiesced 80  entirely  that,  although  the  case 
must  have  arisen,  no  one  seems  ever  to  have 
mooted  the  question  in  court  Yet  the  only 
foundation  in  reason  for  excluding  the  grand- 
parents is  the  sense  of  natural  justice  which 
the  framer  of  the  statute  had  in  mind  when 
he  required  the  distribution  to  be  Just.  If 
no  rule  or  limitation  of  the  statute  militates 
against  such  a  construction,  the  Just  distribu- 
tion required  by  section  168  would  favor  the 
respondents  in  this  case.  The  distribution 
must  also  be  equal.  The  equality  is,  of 
course*  not  an  absolute  equality  of  shares,  but 
an  equality  according  to  the  respective  rights 
of  each  and  the  rules  and  limitationB  of  the 
statute.  Smith  v.  McDonald,  65  Atl.  840, 
841,  71  N.  J.  Bq.  261  (citing  2  WUllaras,  Ex'rs, 
1691;  Ordinary  v.  Cooley.  80  N.  J.  Law,  271, 
opinion  of  Justice  Vredenburgh). 

JirST  AND  FAIR 

See  Fair  and  Just 

JtrST  AND  REASONABLE  DEBCAND 

Where,  prior  to  an  action  by  a  domestic 
servant  for  services,  plalntlCF  demanded  ^2.D0, 
and  the  amount  recovered  was  $2,  the  de- 
mand was  not  "Just  and  reasonable,*'  within 
the  provision  of  Buffalo  Municipal  Court 
Act  Laws  1801.  p.  233,  c.  105,  §  458,  as  amend- 
ed by  Laws  180S,  p.  195,  c.  101,  |  3,  entitling 
plaintiff  in  such  an  action  to  additional  costs 
and  a  body  execution,  where  It  appears  that 
she  made  a  personal,  Just,  and  reasonable 
demand  for  the  amount  clalme<l  from  the  de- 
fendant prior  to  the  commencement  of  the 
action.  Brennan  v.  Fick,  108  N.  Y.  Supp. 
1008. 

JtrST  AND  TRUE  ACCOUNT 

The  words  "Just  and  true,**  when  used 
in  connection  with  an  account,  mean  an  ac- 
count which  states  truth,  and  not  falsehood, 
and  demands  no  more  than,  in  right  and 
justice,  the  claimant  ought  to  have.  Knels- 
ley  Lumber  Co.  v.  Edward  B.  Stoddard  Co., 
88  S.  W.  774,  770,  113  Mo.  Am>.  306. 


The  statement  of  lien  filed  Is  not  ''a 
'Just  and  true  statement  of  account'  of  the 
demand  due,"  as  required  by  statute  to  sus- 
tain the  lien,  where  the  amount  claimed  is 
from  60  to  70  per  cent  above  the  amount 
due,  as  claimant  must  have  known.  Griff  v. 
Clark,  119  N.  W.  1076,  1077,  155  Mich.  611, 
29  L.  R.  A.  (N.  S.)  305,  130  Am.  St  Rep.  582. 

Though  a  subcontractor's  agreement 
fixed  his  compensation  at  a  lump  sum,  a 
mechanic's  lien  account,  filed  by  him,  must 
be  fairly  itemized  to  constitute  it  "a  Just 
and  true  account/'  within  Rev.  St  1909,  | 
8217;  and  hence  an  account  which  merely 
recites  "to  contract  painting  house,  •  •  ♦ 
$180,"  is  insufficient  Baker  v.  Smallwood, 
143  S.  W.  618.  519, 161  Mo.  App.  257. 

JU8T  CAUSE 

See  Justifiable  Cause. 

"Just  cause"  means  lawful  ground. 
Hence,  whether  a  man  has  "Just  cause"  to 
desert  his  wife,  or  to  refuse  to  support  her, 
is  a  question  of  law  to  be  determined  by  the 
court.  State  ex  rel.  Mioton  t.  Baker,  36 
South.  703,  704, 112  La.  801. 

A  "Just  cause"  for  the  removal  of  of- 
ficers means  something  more  than  the  mere 
wish  of  that  part  of  the  sovereign  people 
which  elected  the  officer  whom  it  is  attempt- 
ing to  remove.  The  question  is  not  whether 
there  was  cause  for  the  removal  from  office, 
as  the  word  "cause"  has  heretofore  been  used 
in  this  connection.  The  fitness  of  the  incum- 
bent or  the  propriety  or  impropriety  of  his 
conducft  is  not  alone  involved.  Malfeasance, 
misfeasance,  or  nonfeasance  in  office  may  call 
for  the  exercise  of  the  right  conferred,  but  it 
includes  more  than  these.  A  clear  concep- 
tion of  the  purpose  of  such  a  proceeding  for 
removal  as  distinguished  from  an  ordinary 
"removal  for  cause"  is  necessary.  The  power 
to  remove  a  corporate  officer  from  office,  for 
reasonable  and  "Just  cause,"  is  one  of  the 
common-law  incidents  of  all  corporations, 
and  this  extends  to  elective  as  well  as  ap- 
pointive officers,  and  it  is  competent  for  the 
charter  of  a  city  to  so  provide.  Crood  v.  Com- 
mon CouncU  of  City  of  San  Di^o,  90  Pac.  44, 
46,  5  Cal.  App.  205  (citing  Richards  v.  Clarks- 
burg, 4  S.  B.  774,  30  W.  Va.  491,  and  Croly 
V.  Board  of  Trustees  of  City  of  Sacramento, 
51  Pac.  323,  119  Cal.  234). 

Under  Laws  1905,  a  863,  §  22,  providing 
that  no  subordinate  or  employ^  in  the  civil 
service  of  the  state  shall  be  removed,  except 
for  Just  cause,  the  courts  have  Jurisdiction 
to  determine  whether  the  cause  assigned  for 
removal  by  the  removing  officer  is  a  "Just 
cause,"  but  not  to  determine  whether  sudi 
officer  correctly  determined,  on  the  fkcts, 
that  such  cause  existed,  and  hence,  where 
a  state  treasurer  removed  an  employ^  for 
incompetency  and  Insubordination,  the  court 
could  not  review  his  action;  these  being 
"Just  caupeg."  State  ex  rel.  Wagner  r.  Dahl, 
122  N.  W.  748,  750,  140  Wis.  801. 
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An  instruction  that  if  the  jury  believe 
that  plaintiff,-  a  passenger  on  defendant's 
train,  was  arrested  without  Just  cause,  either 
by  the  conductor  in  charge  of  the  train,  or 
by  another  employ^  of  the  defendant  by  order 
of  the  conductor,  is  misleading  in  the  use 
of  the  words  "just  cause."  A  conductor  may 
be  justified  in  making  an  arrest  as  oonsenra- 
tor  of  the  peace,  though  he  has  no  just  cause 
in  the  sense  of  actual  cause  for  making  the 
arrest,  since  he  is  entitled  to  make  an  arrest 
if  there  exist  such  a  state  of  facts  as  con* 
fititute,  in  law,  probable  cause.  Davis  v. 
Chesapeake  &  O.  By.  Co.,  56  S.  B.  400»  401, 
61  W.  Va.  246,  9  L.  R.  A,  (N.  S.)  993. 

Opprobrious  epithets  or  insulting  ges- 
tures, when  applied  to  a  person,  constitute 
a  "just  or  lawful  cause  of  provocation  to  pas- 
sion." State  V.  Brown,  79  S.  W.  1111,  1112, 
181  Mo.  192. 

Probable  oavuie  mjnMmjmomm 

"Just  cause,"  as  used  in  an  instruction 
In  an  action  for  abuse  of  process  authoriz- 
ing a  recovery  if  defendant  issued  an  attach- 
ment against  plaintiffs  without  just  cause, 
was  not  synonymous  with  "probable  cause." 
Sehon,  Blake  &  Stevenson  v.  Whitt  (Ky.)  92 
S.  W.  280,  281. . 

JtrST  CI.AIV 

The  term  "just  claim,"  in  the  rule  that 
want  of  proper  care  on  the  part  of  the  ven- 
dor of  an  article  to  protect  himself  from 
imposition  takes  from  him  all  just  claims  for 
relief,  whether  his  negligence  is  attributable 
to  his  Indolence  or  credulity,  is  used  solely 
as  regards  the  right  of  the  purchaser  to  in- 
voke judicial  power  to  save  himself  from 
loss,  nor  with  the  idea  that  the  moral  wrong 
done  by  the  vendor  could  be  balanced  by  his 
victim's  negligence.  Bostwick  v.  Mutual  Life 
Ins.  Co.,  92  N.  W.  246,  253,  116  Wis.  892,  67 
L.  R.  A.  705. 

A  claim  is  •  not  a  "just  claim,"  within 
Gen.  Laws  1896,  c.  215,  f  2,  which,  after  pre- 
scribing the  time  within  which  claims  must 
be  presented  to  the  administrator,  concludes 
In  the  declaration  that  no  claim  other  than 
those  presented  as  aforesaid  may  be  enforced 
against  the  estate,  but  other  Just  claims  can 
be  paid  out  of  assets,  where  it  has  been  ex- 
tln,e:ulshed  by  lapse  of  time.  Kenyon  v.  Pro- 
bate Court  of  East  Creenwloh.  65  Atl.  267, 
268,  27  R.  I.  566  (citing:  Thompson  v.  Hoxle, 
55  Atl.  930,  25  R.  I.  377). 

JtrST  COMPENSATION 

Fair  and  Just  compensation,  see  Fair  and 
Just. 

The  words  "just  compensation,"  as  used 
in  Const  art.  2,  §  21,  ordaining  that  private 
property  shall  not  be  damaged  or  taken  for 
public  use  without  "just  comjpensation,"  mean 
exactly  the  same  that  they  mean  when  used 
in  everyday  business  transactions  between 
man  and  man.  They  are  not  circumscribed 
by  any  technical  definition  that  places  them 


beyond  the  compreh^ialon  of  men  of  ordi- 
nary intelligence.  St.  Louis,  M.  &  S.  E.  R. 
Co.  V.  Continental  Brick  Co.,  96  S.  W.  1011, 
1013,  198  Mo.  698. 

The  term  "just  compensation,"  when  ap- 
plied to  the  taking  of  land  for  ^railroad  pur* 
poses  under  the  power  of  eminent  domain, 
means,  first,  the  full  value  of  the  land  taken; 
and,  second,  where  a  part  only  of  the  land 
is  taken,  a  fair  and  adequate  compensation 
for  all  injury  to  the  residue  sustained  or  to 
be  sustained  by  the  construction  and  opera- 
tion of  the  railroad,  determined  after  a  con- 
sideration of  the  advantages  and  disadvant- 
ages resulting  and  to  result  from  the  opera- 
tion of  the  railroad.  Genesee  River  R.  Co. 
V.  Boyington,  112  N.  T.  Supp.  343,  345,  60 
Misc.  Rep.  416. 

The  "just  oompensation^'  which  must  be 
paid  for  the  extending  of  a  street  across  a 
railroad  right  of  way  is  merely  compensation 
for  the  diminution  in  value  of  the  exclusive 
right  to  use  for  railroad  purposes  the  prop- 
erty sought  to  be  condemned,  caused  by  the 
existence  and  use  of  the  street,  and  the  ex- 
pense of  erecting  gates,  planking,  crossing, 
and  maintaining  flagmen  which  will  neces- 
sarily result  therefrom  must  be  regarded  as 
incidental  to  the  exercise  of  the  police  pow- 
ers of  the  city  in  opening  the  street  and  are 
not  elements  of  "just  compensation."  Graf- 
ton V.  St  Paul,  M.  &  M.  R.  Co.,  113  N.  W. 
598,  602,  16  N.  D.  313,  22  L.  R.  A.  (N.  S.)  X, 
15  Ann.  Cas.  10. 

On  the  payment  of  the  damages  which 
constitute  the  "just  compensation"  for  pri- 
vate, property  taken  for  pubUc  use,  the  title 
acquired  by  the  exercise  of  the  power  of 
eminent  domain  becomes  perfected.  The  own 
er  of  land  taken  for  public  uses  may  waive 
the  formality  of  a  statutory  assessment  of 
damages,  and,  when  he  voluntarily  accepts 
a  satisfactory  amount  agreed  upon  between 
the  company  and  himsielf,  the  constitutional 
guaranty  of  a  "just  compensation"  is  fulfilled. 
Currie  v.  Bangor  &  A.  R.  Co.,  75  Atl.  51,  54, 
105  Me.  529. 

"Just  compensation*'  required  to  be  paid 
for  land  taken  for  public  use  is  not  obtained 
when  fixed  by  an  interested  tribunal,  unless 
the  amount  is  agreed  to.  Pelrce  v.  City  of 
Bangor,  74  Atl.  1039,  1041,  105  Me.  413. 

'  Benefits  iacliided 

The  "just  compensation"  required  to  be 
made  to  an  owner  where  part  of  his  land  is 
taken  for  public  use  is  the  value  of  the  part 
taken  and  damages  to  the  remainder,  less 
any  special  benefit  to  the  remainder  by  rea- 
son of  the  taking  and  use  for  a  particular 
purpose.  In  re  Water  Front  on  North  River 
in  City  of  New  York,  105  N.  Y.  Supp.  750, 
757-762,  120  App.  Div.  849. 

Costs  aaid  expenses  o£  aotion  to  •litMn 
iaolnde4 

While  "just  compeusation''  requires  a 
fair  indemnity  to  the  landownes  for  his  ned 
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essary  expenses  In  proving  the  value  of  the 
land,  he  is  not  to  be  fully  indemnified  for 
any  unusual  compensation  which  he  may 
choose  to  pay  his  counsel  and  expert  wit- 
nesses. Studwell  V.  Halsted,  116  N.  Y.  Supp. 
68,  70,  62  Misc.  Rep.  330. 

The  provisions  of  Laws  1905,  p.  2027,  c. 
724,  as  supplemented  by  Laws  1905,  p.  2061, 
c.  725,  for  allowance  of  expenses  and  dis- 
bursements, including  witness  and  counsel 
fees,  are  sufficient  to  satisfy  the  constitution- 
al requirement  of  "just  compensation,"  so  far 
as  the  landowner's  necessary  ezi)enses  are 
concerned;  the  term  "expenses"  being  of 
broad  meaning,  and  covering  any  necessary 
expense,  except  those  items  specifically  men- 
tioned and  otherwise  provided  for  In  the  stat- 
ute. In  re  Board  of  Water  Supply  of  City 
of  New  York,  116  N.  Y.  SuK>.  612,  645,  62 
Misc.  Rep.  826. 

Though,  under  Code  Civ.  Proc.  |  274, 
which  provides  that  costs,  witness  flees,  and 
disbursements  shall  not  be  taxed  in  the  Court 
of  Claims,  nor  shall  counsel  or  attorney's  fees 
be  allowed,  no  costs  or  disbursements  can  be 
recovered  by  a  claimant  for  the  value  of 
land  appropriated  by  the  state  for  a  canal 
improvement,  yet  his  expenses  in  procuring 
an  abstract  of  his  title,  being  preliminary  to 
the  filing  of  the  claim  must  be  awarded  to 
him.  The  condemnation  law  so  far  as  it 
allows  taxation  of  costs  and  disbursements 
in  proceedings  to  condemn  real  property  in 
general  (Code  Civ.  Proc.  §  3372),  is  not  appli- 
cable to  the  Court  of  Claims,  in  passing  on  a 
claim  for  the  value  of  land  appropriated  by 
the  state.  Brainerd  v.  State,  131  N.  Y.  Supp. 
221,  231,  74  Misc.  Rep.  100. 

DaatASM  to  land  mot  taken  inolnded 

"Just  compensation"  to  the  owner  of  a 
farm,  a  part  of  which  is  taken  by  the  United 
States  by  permanently  flooding  it  in  improv- 
ing navigation,  as  an  incident  to  which  a 
public  highway  crossing  the  flooded  land  is 
aLso  flooded,  demands  an  award  of  the  dam- 
ages to  that  part  of  the  farm  not  taJsen  by 
reason  of  the  destruction  of  the  easement  of 
access  to  the  turnpike  by  way  of  the  highway 
thus  destroyed.  United  States  v.  Grizzard, 
31  Sup.  Ct.  162,  163,  219  U.  S.  180,  55  L.  Ed. 
165,  31  L.  R.  A,  (N.  S.)  1135. 

Aa  difference  in  Talne  bef oire  and  after 
taking  part 

"Just  compensation*'  provided  by  the 
Constitution  (art  1,  §  6)  as  damages  for  the 
taking  of  private  property  for  public  use  is 
to  be  measured  by  the  difference  in  the  mar- 
ket value  of  the  premises  before  and  after 
the  appropriation,  where  a  part  only  of  the 
property  is  taken.  Brainerd  v.  State,  131  N. 
Y.  Supp.  221,  225,  74  Misc.  R^.  100. 

As  fair  oaek  Talne 

The  "just  compensation"  required  by  the 
Constitution  for  the  taking  of  private  prop- 
erty for  a  public  use  is  the  fair  cash  value  of 


the  property  taken.  The  value  of  the  capa- 
bilities of  the  property  for  a  particular  use 
at  the  time  of  the  taking  must  be  considered 
in  determining  the  market  price,  but  the  spec- 
ulative value  of  the  property  in  the  hands  of 
a  future  owner  may  not  be  considered ;  and 
where  an  owner  has  developed  his  property, 
and  is  using  it  in  the  way  which  possesses  a 
special  value  to  him,  just  compensation  re- 
quires that  he  be  paid  for  it  at  the  place  and 
in  the  form  in  which  It  is  taken.  Southern 
Ry.  Co.  V.  aty  of  Memphis,  148  S.  W.  662. 
669,  126  Tenn.  267,  41  L.  R.  A.  (N.  S.)  828, 
Ann.  Cas.  1913E,  153. 

Aa  fall  and  fair  equiTalent 

"Just  compensation"  means  a  foU  and 
fair  equivalent  for  the  loss  sustained;  the 
fair  market  value  of  the  thing  taken. 
Champlain  Stone  &  Sand  Co.  v.  State,  123 
N.  Y.  Supp.  646,  553,  66  Bilsc.  R^.  434. 

In  the  law  of  eminent  domain  the  con- 
stitutional combination  of  the  two  words 
"just  compensation"  means  a  full  and  perfect 
equivalent  for  the  property  taken,  and  the 
just  compensation  is  for  the  property,  and 
not  to  the  owner.  Town  of  Nahant  v.  United 
States,  136  Fed.  278,  283,  70  C.  C.  A.  641, 
69  L.  R.  A.  723  (citing  Monongahela  Nav.  Co. 
V.  United  States,  13  Sup.  Ct  622,  626^  148 
U.  S.  312,  326,  87  L.  Ed.  463). 

"Just  compensation,"  within  the  meaning 
of  the  compensation  to  be  awarded  in  con- 
demnation proceedings,  means  full  compen- 
sation for  everything  or  element  of  value 
taken.  Kennebec  Water  Dist  v.  City  of 
WatervlUe,  54  AU.  6,  19,  97  Me.  185,  60  L.  R. 
A.  856. 

A  requested  instruction  in  condemnation 
proceedings,  stating  that  the  compensation  to 
be  paid  was  the  fair  cash  value  in  the  mar- 
ket of  the  leasehold  Interest  and  the  buildings 
on  the  various  lots  at  the  date  of  filing  the 
petition,  was  modified  by  the  court  by  add- 
ing that :  ''Just  compensation  is  the  payment 
to  another  of  such  a  sum  of  money  as  will 
make  him  whole,  so  that,  upon  the  receipt  of 
the  same,  he  will  be  no  poorer  by  reason  of 
the  taking  of  his  property  than  he  would  be 
if  the  same  were  not  taken."  Held  that, 
while  perfect  accuracy  would  require  the 
court  to  state  a  maximum  beyond  which  the 
jury  should  not  go,  yet  the  jury  could  not 
have  been  misled.  West  Chicago  Park  Com'rs 
V.  Boal,  83  N.  E.  824,  827,  232  IlL  248. 

Where  the  United  States  In  its  sovereign 
capacity  exercises  its  arbitrary  power  to  con- 
demn private  property  for  necessary  public 
use,  the  *'just  comi)ensatlon"  which  It  is  re- 
quired by  the  Constitution  to  make  to  the 
owner  should  be  determined  on  equitable 
principles,  and  should  be  such  as  to  put  the 
owner  in  as  good  condition  pecuniarily  as  he 
would  have  been  if  the  property  had  not  been 
taken.  United  States  v.  Town  of  Nahant,  153 
Fed.  520,  521,  82  C.  C.  A.  470  (citing  Lewis, 
Em.  Dom.  {  404). 
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The  term  "Just  compensation/'  as  used 
in  connection  with  the  taking  of  property 
for  public  use,  involves  placing  the  property 
owner  in  the  same  position  financially  that 
he  would  have  been  in  if  his  property  had  not 
been  taken  on  a  given  date.  In  re  Board  of 
Bapld  Transit  Comers,  112  N.  Y.  Supp.  619, 
635, 128  App.  Div.  103. 

As  market  Talue 

"Just  compensation"  means  the  fair  mar- 
ket value  of  the  thing  taken.  Champlaln 
Stone  &  Sand  Co.  v.  State,  123  N.  Y.  Supp. 
546,  553,  66  Misc.  Rep.  434. 

"Just  compensation,"  provided  by  the 
Constitution  (article  1,  f  6),  as  damages  for 
the  taking  of  private  property  for  public  use, 
is  to  be  measured  by  the  market  value  of  the 
property  where  the  whole  property  is  taken. 
Brainerd  v.  State,  131  N.  Y.  Supp.  221,  225, 
74  Misc.  Rep.  100. 

Under  the  constitutional  requirement  (ar- 
ticle 1,  S  6)  of  "Just  compensation*'  for  pri- 
vate property  taken  for  public  use,  an  owner 
against  whom  benefits  are  to  be  charged  must 
be  given  at  least  the  market  value  of  the 
lands  taken.  Brainerd  v.  State,  131  N.  Y. 
Supp.  221,  232,  74  Misc.  Rep.  100. 

Where  property  on  which  the  owner  had 
conducted  a  large  and  euccessfnl  business  for 
several  years,  and  which  was  peculiarly 
adapted  to  such  business,  was  entirely  con- 
demned for  the  use  of  a  railroad  company, 
the  owner,  under  the  Constitution  and  stat- 
utes requiring  payment  of  "Just  compensa- 
tion," was  limited  to  the  reasonable  market 
value  of  the  property  at  the  time  of  the  tak- 
ing and  was  not  entitled  to  damages  result- 
ing from  injury  to  the  business  or  loss  of 
profits  incident  to  its  removal  to  another  lo- 
cation. Hunter's  Adm'r  v.  Chesapeake  &  O. 
R.  Co.,  59  S.  B.  415,  417, 107  Va.  158. 

Aa  Btoaey  egnlTalent 

"Just  compensation"  for  property  taken 
by  condemnation  means  a  fair  equivalent  in 
money,  which  must  be  paid  at  least  within 
a  reasonable  time  after  the  taking,  and  it 
Is  not  within  the  power  of  the  Legislature  to 
substitute  for  such  present  payment  future 
obligations,  bonds,  or  other  valuable  advan- 
tage. City  of  Waterbury  v.  Piatt  Bros.  & 
Co.,  56  Atl.  856,  858,  76  Conn.  435  (citing  But- 
ler V.  Ravine  Road  Sewer  Com'rs,  39  N.  J. 
Law,  665 ;  Bloodgood  v.  Mohawk  &  H.  R.  R. 
Co.  [N.  Y.]  18  Wend.  9,  35,  31  Am.  Dec.  313; 
Sanborn  v.  Belden,  51  Cal.  266;  Burlington 
&  O.  R.  Co.  V.  Schweikart,  14  Pac.  329,  10 
Colo.  178). 

In  the  law  of  eminent  domain  the  owner 
is  entitled  to  "Just  compensation,"  and  can- 
not be  compelled  to  accept  any  other  kind  of 
property  in  lieu  thereof.  "In  the  exercise  of 
the  right  of  eminent  domain,  no  Just  comi)en- 
sation  can  be  made  for  the  property  taken, 
except  in  money.  Money  is  a  common  stand- 
ard, by  comparison  with  which  the  value  of 


anything  may  be  ascertained."  Oregon  Short 
Line  R.  Co.  v.  Fox.  78  Pac.  800.  801,  28  Utah, 
311  (quoting  2  Words  and  Phrases,  p.  1354). 

Speoulativtt  damages 

The  "Just  compensation"  to  which  one  Is 
entitled  under  the  laws  of  eminent  domain 
means  compensation  for  real  damages,  and 
does  not  include  fanciful  or  speculative  dam- 
ages. Spohr  V.  City  of  Chicago,  69  N.  E. 
515,  518,  206  111.  441  (citing  Chicago  &  A.  R. 
Co.  V.  City  of  Pontiac,  48  N.  E.  485,  490,  169 
111.  155, 173 ;  Chicago,  B.  &  Q.  R.  Co.  v.  aty 
of  Chicago,  37  N.  E.  78,  149  111.  457). 

JUST  DEBTS 

See  Pay  All  My  Just  Debts. 

Laws  1909,  c.  207,  §  1,  provides  that  any 
municipal  council  contracting  for  the  per- 
formance of  any  public  work  shall  require  a 
bond  of  the  contractor  for  the  payment  of  all 
materialmen  and  Just  debts  incurred  by  the 
contractor.  Section  2  makes  the  city  itself 
liable  on  failure  to  take  such  a  bond.  An  ac- 
tion was  brought  against  the  contractor,  its 
receiver,  and  the  municipality  for  which  the 
contract  work  was  done  to  recover  the  con- 
tract price  for  material  furnished  to  the  con- 
tractor. It  appeared  that  a  part  of  the  ma- 
terial furnished  was  neither  used  In  the 
work,  nor  delivered  upon  the  ground  to  be 
used  therein.  Held,  that  neither  as  a  ma- 
terialman nor  as  one  to  whom  a  Just  debt 
had  been  incurred  in  the  performance  of  con- 
tract work  could  plaintiff  recover  of  the  dty 
for  material  not  used  or  delivered  on  the 
ground  for  use.  Gate  City  Lumber  Co.  v. 
City  of  Montesano,  111  Paa  799,  800,  60 
Wash.  586. 

JUST  INVESTIGATIOir 

See  Fair  and  Just 

JirST  OR  XAWFUI.  OAU8B 

See  Just  Cause. 

JUST  REMUNERATIOir 

"Just  remuneration,"  as  used  in  a  con- 
tract for  the  care  of  cattle,  in  case  any  of  the 
animals  should  be  lost,  means  the  "remunera- 
tion'* which  the  owner  would  be  Justly  en- 
titled to  under  the  law  for  the  loss  of  his 
cattle  by  the  contractor's  negligence,  which 
is  the  value  of  the  cattle  lost  Mattem  v. 
McCarty,  102  N.  W.  468,  470,  73  Neb.  228. 

JUST  SHARE 

The  plaintiff,  a  tenant  in  common,  must 
prove  in  his  action  against  his  cotenant,  for 
money  had  and  received  to  recover  his  share 
of  the  profits  in  an  enterprise,  that  defendant 
has  received  *'more  than  comes  to  his  'Just 
share'  or  proportion.  The  words  'Just  share' 
would  imply  that  his  share  is  to  be  determin- 
ed by  Justice,  not  by  fiction  or  technicality." 
Dewing  v.  Dewing,  42  N.  B.  llfiS,  1129,  166 
Mass.  230. 
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JUST  TXTXJS 

The  phrase  "Jnsto  tltulo,''  defined  in  the 
GlTil  Oode  as  *'that  which  legally  snfflees  to 
transfer  the  ownership  or  property  right,  the 
prescription  of  which  is  in  question,  "does 
not  mean  that  the  tltulo  must  have  been  ef- 
Xective  in  the  particular  case,  for  then  pre- 
scription would  be  unnecessary.  A  wholly 
unauthorized  grant  of  public  land  in  the  Phil- 
ippiae  Islands  by  subordinate  Spanish  offi- 
cials, showing  its  invalidity  on  its  face,  can- 
not serve  as  the  basis  of  a  prescriptive  title 
under  the  Spanish  royal  decree  of  June  25, 
1880,  under  which  a  prescriptive  right  can  be 
founded  on  possession  for  ten  years  under 
a  "Just  title"  and  in  good  faith.  Tiglao  v.  In- 
sular Government  of  Philippine  Islands,  30 
Sup.  Ct  129-131,  215  U.  S.  410,  416,  54  L. 
Ed.  257. 

JUStaT 

The  term  "justly,"  as  used  In  the  con- 
sideration of  what  a  plaintiff  in  attachment 
Is  "Justly  entitled  to  recover,*'  includes  not 
only  what  in  good  f^ith  to  the  debtor  he  is 
entitled  to  recover,  but  also  what  he  is  en- 
titled to  recover  in  good  faith  and  Justice  to 
other  creditors.  Crlm  y,  Harmon,  18  S.  E. 
753,  755,  38  W.  Va.  590. 

JUSTICE 

See  At  the  Hands  of;  Due  Administra- 
tion of  Justice;  Flee  from  Justice; 
Furtherance  of  Justice;  Natural  Jus- 
tice;   Seat  of  Justice. 

In  furtherance  of  Justice,  see  In  Far- 
'  therance  of. 

See,  also.  Injustice. 

"  'Justice'  is  the  end  of  government  It 
is  the  end  of  civil  society.  It  ever  has  been 
and  ever  will  be  pursued  until  it  be  obtained 
or  until  liberty  be  lost  In  the  pursuit."  Mc- 
Klnster  v.  Sager,  72  N.  E.  854,  860,  163  Ind. 
671.  72  N.  E.  854,  68  L.  R.  A.  273,  106  Am. 
St.  Rep.  268  (quoting  from  United  States  v. 
Nourse,  9  Pet  [34  U.  S.]  8,  27.  9  L.  Ed.  31). 

"Justice"  means  that  end  which  ought  to 
be  reached  in  a  case  by  the  regular  adminis- 
tration of  the  principles  of  law  involved  as 
applied  to  the  facts.  Meeks  y.  Carter,  63  S. 
E.  517.  518,  5  Ga.  App.  421. 

Where  the  colonel  of  a  regiment  of  the 
national  guard,  who  had  been  suspended 
from  duty,  wrote  the  Governor  asking  that 
the  Governor  do  him  the  Justice  to  state  that 
he  had  done  or  Invited  nothing  worthy  of 
censure,  and  subsequently  wrote  a  second 
letter  again  demanding  "Justice"  or  a  court 
of  inquiry,  the  word  "justice"  evidently  re- 
ferred to  his  previous  demand  that  the  Gov- 
ernor do  him  Justice  by  stating  that  he  had 
done  nothing  worthy  of  censure.  State  ex 
rel.  Hlgdon.y.  Jenks,  35  South.  60,  138  Ale. 
115. 


I  JUSTICE  (Am  OAoer) 

See  District  Court  Justica. 

Where  a  motipn  Is  made  under  Rev.  St 
1903,  c  84.  S  53,  for  a  new  trial  on  the 
'  ground  of  newly  discovered  evidence,  the 
statute  requires  that  the  testimony  respecting 
the  allegations  of  the  motion  shall  be  heard 
and  reported  by  the  "Justice,"  meaning  the 
Justice  presiding  at  the  term  when  the  mo- 
tion is  filed.  Mitchell  v.  Emmons,  71  AtL 
321,  324,  104  Me.  76. 

JUSTICE  AND  EQUITY 

Under  Cobbey's  St.  1907,  §  8978,  author- 
izing an  action,  by  the  owner  of  property 
within  and  contiguous  to  the  boundary  of  a 
municipal  corporation,  to  have  it  disconnect- 
ed from  the  municipality,  and  providing  that 
the  court,  if  it  finds  that  "Justice  and  equity" 
require  that  such  land,  or  any  part  thereof, 
be  disconnected  from  the  municipality,  shall 
enter  a  decree  accordingly,  the  test  of  wheth- 
er "Justice  and  equity"  require  such  discon- 
nection is  whether  the  land  has  a  unity  of  in- 
terest with  the  platted  portion  of  the  munic- 
ipality in  the  maintenance  of  a  municipal 
government,  and  hence  the  statute  does  not 
authorize  the  court  to  exercise  legislative  pol- 
icy by  determining  what  Justice  and  equity 
require  wittiout  asoertalning  any  fact  or 
group  of  fiicts,  upon  the  determination  of 
which  the  law  wiU  exclude  the  territory. 
Bisenius  v.  City  of  Randolph,  118  N.  W.  127, 
128,  82  Neb.  520. 

JUSTICE  COUBT 

As  Judicial  court,  see  Judicial  Court 

A  "Justice's  court"  is  a  court  of  limited 
Jurisdiction,  both  as  to  subject-matter  and 
territory.  Winn  v.  Butts,  56  S.  £.  406,  407, 
127  Ga.  385  (citing  Everett  y.  Brown,  43  S. 
E.  735,  117  Ga.  342). 

"A  'Justice's  court*  Is  a  court  of  limited 
Jurisdiction,  and  presumptions  in  favor  of 
its  Judgments  are  not  allowed  to  the  same 
extent  that  they  are  in  cases  of  Judgments 
by  courts  of  general  Jurisdiction."  Field  v. 
Peel,  50  S.  E.  346,  347.  122  Ga.  503. 

A  court  of  '*Justlce  of  the  peace"  is  of 
limited  Jurisdiction.  The  Justice  has  no 
powers,  except  as  granted  by  statute.  Hence, 
in  the  absence  of  statutory  provision  for  dis- 
position of  causes  which  are  pending  in  a 
Justice's  court  and  undetermined  when  the 
Justice  dies,  the  cause  abates  and  dies  with 
him.  State  ex  rel.  Faughnan  v.  Miesen,  105 
N.  W.  555,  96  Minn.  466. 

''Justices'  courts"  in  Nebraska  are  not 
mere  creatures  of  the  Legislature,  but  they 
are  courts  created  by  the  Constitution  itself, 
and  an  action  pending  before  a  Justice  is  re- 
movable to  a  national  court  on  the  petition 
of  a  nonresident  defendant  if  there  exists 
the  proper  diversity  of  citizenship  and  the 
value  of  the  matter  in  controversy  exceeds 
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12,000  exclnflive  of  interests  and  costs.    Katz 
T.  Herschel  Mfg.  Go.,  150  Fed.  684,  685. 

A  court  of  a  "Justice  of  the  peace"  Is 
one  of  limited  and  special  jurisdiction,  and 
no  presumptions  are  entertained  in  favor  of 
its  Jurisdiction;  but  the  records  must  show 
affirmatively  that  it  has  Jurisdiction  of  both 
the  subject-matter  and  of  the  parties.  But 
after  Jurisdiction  of  the  subject-matter  and 
of  the  parties  attaches,  the  rule  changes,  and 
In  all  subsequent  proceedings  the  same  pre- 
sumptions are  indulged  in  favor  of  the  reg- 
ularity and  validity  of  the  proceedings  of  a 
justice's  court  as  are  extended  to  a  superior 
court  of  general  Jurisdiction.  Rhyne  v.  Man- 
chester Assur.  €0.,  78  Pac.  568,  559,  14  Okl. 
555. 

JUSTICE  EJECTMENT 

The  proceeding  commonly  known  as  ''Jus- 
tice ejectment,"  given  by  statute  where  one 
in  possession  of  demised  premises  under  a 
written  or  parol  lease  renuiins  in  possession, 
without  right,  after  the  termination  of  the 
lease  by  its  own  limitation,  or  after  a  breach 
of  a  stipulation  contained  therein,  is  avail- 
able where  the  tenancy  is  created  by  con- 
tract, although  it  is  created  for  life.  Foss 
v.  Stonton,  57  Ati.  942,  76  Vt.  365. 

JUSTICE  BCAY  BEQUXRE 

See  As  Justice  May  RequlrOi 

JUSTICE  OF  THE  PEACE 

See,  also,  J.  P. 

The  true  conception  Indicated  by  the 
term  "Justice  of  the  peace,"  as  disclosed  by 
our  Constitution  and  statutes,  is  that  of  an 
officer  having  both  Judicial  and  political  func- 
tions— Judicial,  in  that  he  holds  a  court  and 
decides  matters  of  litigation  arising  between 
parties;  political,  in  that  he  Is  a  member  of 
the  quarterly  county  court,  which  is  the  gov- 
erning agency  or  legislative  body  of  the 
county — but  that,  in  performing  all  of  the 
duties  pertaiuing  to  these  two  functions,  he 
is,  in  the  main,  dependent  upon  his  civil  dis- 
trict, which  creates  him,  which  must  be  his 
home,  which  he  cannot  remove  from  without 
forfeiture  of  his  office,  aud  which  he  rep- 
resents in  the  county  legislature  or  county 
court.  Grainger  County  v.  State  ex  rel.  My- 
natt,  80  S.  W.  750,  756,  111  Tenn.  234. 

A  "Justice  of  the  peace"  Js  a  constitu- 
tional officer  under  Const  art.  6,  8  17,  and  is 
a  town  officer,  who  can  have  no  existence  as 
a  public  officer  independent  of  his  town  or- 
ganization, and  as  a  town  officer  his  powers 
and  duties  are  limited  to  such  as  are  given 
him  by  statute.  A  justice  of  the  peace  can- 
not try  a  case  before  a  Jury  in  an  adjoining 
town,  where  he  has  an  office,  even  by  consent 
of  the  parties.  Elsenberg  v.  Lape,  103  N.  Y. 
Supp.  169,  170,  52  Misc.  Rep.  329  (citing  Gurn- 
sey  V.  Lovell,  [N.  Y.]  9  Wend.  319 ;  Town  of 
Lyme  v.  Town  of  East  Haddam,  14  Conn. 
394;  Lynch  v.  Vermazen,  15  N.  W.  663,  61 


f  Iowa,  76;  Oage  ▼.  Clark,  15  AtL  831,  01  N. 
J.  Law,  97). 

A  ''Justice  of  the  peace"  is  an  officer  of 
limited  Jurisdiction,  but  he  has  the  right  up- 
on objection  to  ascertain  whether  a  summons 
has  properly  been  served  so  as  to  confer  Ju- 
risdiction in  a  case  before  Kim  and  for  that 
purpose,  entertain  an  application  to  set  aside 
its  service.  People  ex  rel.  Ballln  y.  Smith, 
76  N.  E.  925,  926,  184  N.  Y.  96. 

As  elty  officer 

See  City  Officer. 

Aa  oiTll  offioer 

See  Civil  Officer 

Aa  oolleotins  officer 

See  Collecting  Officer, 

As  eovnty  offioer 

See  County  Officer. 

Aa  inferior  court 

See  Inferior  Court. 

Aa  Judge 

See  Judge. 

Aa  judicial  officer 

See  Judicial  Officer. 

Aa  towu  officer 

See  Town  Officer. 

Aa  townaliip  officer 

See  Township  Officer. 

JUSTICE  OF  THE  PEACE  IK  THE  CITY 

Bev.  St.  1899,  §  5664,  provides  that,  when 
the  amount  due  on  any  tax  bill  does  not  ex- 
ceed $300,  suit  may  be  brought  before  any 
Justice  of  the  peace  in  the  dty  issuing  them. 
In  a  suit  before  a  Justice  on  tax  bills  the 
summons  showed  that  he  was  a  Justice  in  the 
township  in  which  the  dty  was  situate.  The 
return  of  service  showed  th^t  it  was  served 
in  the  township.  The  transcript  set  forth  a 
Judgment  rendered  before  a  Justice  "within 
the  city  in  and  for"  the  township.  Held, 
that  the  Justice  had  Jurisdiction  to 'render 
Judgment,  for  the  phrase  "Justice  of  the  peace 
in  the  city"  means  a  Justice  in  the  township 
in  which  the  city  is  situate,  under  Rev.  St. 
1899,  §  3805,  making  Justices  township  offi- 
cers. Carpenter  v.  Roth,  91  S.  W.  540,  643, 
192  Mo.  658. 

JUSTICE'S  JUDOMEVT 

See  Judgment 

JUSTIFIABLE 

JUSTIFIABIiE  CAUSE 

See  Just  Cause. 

"Justifiable  cause"  which  will  excuse  a 
husband  or  wife  for  leaving  the  other  must 
be  such  as  could  be  made  the  foundation  of 
a  divorce  from  bed  and  board,  and  of  a  na- 
ture inconsistent  with  the  marital  relation,  or 
such  as  would  render  cohabitation  unsafe. 
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Reynolds  ▼.  Reynolds,  69  S.  E.  381,  3S3,  68 
W.  Ya.  15,  Ann.  Cas.  1912A,  889. 

JUSTIFIABUB  HOMICIDE 

The  taking  of  human  life  is  jnstlflable, 
when  done  in  the  execution  of  public  Justice. 
State  T.  Blackburn  (DelJ  75  AtL  536,  588,  7 
Pennewill,  479. 

"Justifiable  homicide"  Is  that  committed 
in  the  execution  of  public  Justice,  or  for  the 
prevention  of  any  atrodous  crime  attempted 
to  be  committed  with  force.  State  v.  Watson 
(Del.)  82  AtL  1086,  1087. 

Homicide  is  "Justified"  by  law  when  com- 
mitted in  defense  of  one's  person  against 
any  unlawful  and  violent  attack,  made  in 
such  a  manner  as  to  produce  a  reasonable 
expectation  of  death  or  some  serious  bodily 
injury.  Jirou  v.  State,  108  S.  W.  655,  658, 
53  Tex.  Cr.  R.  18. 

Mansf.  Dig.  |  1547  and.  T.  Ann.  St.  1899, 
f  890),  defines  "Justifiable  homicide"  as  the 
killing  of  a  human  being  in  necessary  self- 
defense,  or  in  defense  of  habitation,  person, 
or  property,  against  one  who  manifestly  in- 
tends or  endeavors  by  violence  or  suprise  to 
commit  a  known  felony.  Drlggers  v.  United 
States,  104  S.  W.  1166, 1170,  7  Ind.  T.  752. 

"Justifiable  homicide"  is  defined  by  sec- 
tion 6570,  Rev.  St  1887,  as  follows:  "Homi- 
cide is  also  Justifiable  when  committed  by 
any  person,  in  either  of  the  following  cases: 
(1)  When .  resisting  any  attempt  to  murder 
any  person  or  to  commit  a  felony,  or  to  do 
some  great  bodily  injury  upon  any  i)erson. 
(3)  When  committed  in  the  lawful  defense  of 
such  persons.  •  ♦  •  When  there  is  rea- 
sonable ground  to  apprehend  a  design  to  com- 
mit some  great  bodily  injury,  and  imminent 
danger  of  such  jdesign  being  accomplished. 
The  statute  having  used  the  word  "great," 
it  was  a  difl^rentiation  for  an  instruction 
thereunder  to  use  the  word  "serious";  there 
being  certainly  a  distinction  between  the 
meaning  of  the  two  words.  State  r.  Crea, 
76  Pac.  1013, 1017,  10  Idaho,  88. 

In  defining  "Justifiable  homicide"  as  laid 
down  In  section  70,  of  Pen.  Code  6a.  1895, 
it  is  inaccurate  to  use  the  expression  "in  self- 
defense,  or  in  defense  of  habitation,  property, 
or  person,  against  one  who  manifestly  in- 
tends and  endeavors  by  violence  or  surprise, 
to  commit  a  felony  on  either,"  Instead  of 
"one  who  manifestly  intends  or  endeavors." 
Mere  words  or  threats  will  not  of  themselves 
Justify  a  homicide  or  reduce  it  to  manslaugh- 
ter. Taylor  v.  State,  63  S.  B.  296,  298,  131 
Ga.  765. 

According  to  the  provisions  of  Pen.  Code, 
§  205,  the  homicide  is  Justifiable  when  com- 
mitted in  the  lawful  defense  of  the  slayer,  or 
pf  his  or  her  husband,  wife,  parent,  child, 
sister,  master,  or  servant,  or  of  any  other 
person  in  his  presence  or  company,  when 
there  is  reasonable  ground  to  apprehend  a 
design  on  the  part  of  the  person  slain  to  com- 


mit a  felony,  or  to  do  some  great  personal 
injury  to  the  slayer,  or  to  any  such  person, 
and  there  is  imminent  danger  of  such  design 
being  accomplished.  People  v.  Regan,  94  N. 
Y.  Supp.  841,  843,  107  App.  Div.  608. 

"Homicide"  is  "Justifiable"  when  commit- 
ted either  in  the  lawful  defense  of  the  slay- 
er, or  of  his  or  her  husband,  wife,  parent, 
child,  brother,  sister,  master,  or  servant,  or 
of  any  other  person  in  his  presence  or  com- 
pany, when  there  is  reasonable  ground  to 
apprehend  a  design  on  the  part  of  the  per- 
son slain  to  commit  a  felony,  or  to  do  some 
great  personal  injury  to  the  slayer  or  to  any 
such  person,  and  there  is  imminent  danger  of 
such  design  being  accomplished,  or  in  the 
actual  resistance  of  the  attempt  to  commit  a 
felony  upon  the  slayer  in  his  presence  or  up- 
on or  in  a  dwelling  or  other  place  of  abode 
in  which  he  is.  There  is  a  further  provision 
of  law  as  follows:  An  act  otherwise  criminal 
is  Justifiable  when  it  is  done  to  protect  the 
person  committing  it,  or  another  whom  he 
is  bound  to  protect,  from  inevitable  and  irrep- 
arable personal  injury,  and  the  injury  could 
only  be  prevented  by  the  act;  nothing  more 
being  done  than  is  necessary  to  prevent  the 
injury.  People  ▼.  Rodawald,  70  N.  B.  1,  7, 177 
N.  T.  408. 

The  killing  of  a  human  being  in  the  heat 
of  passion,  while  reducing  the  crime  to  man- 
slaughter, does  not  constitute  "Justifiable 
homicide."  People  r.  Aahland,  128  Pac  798, 
802,  20  CaL  App.  168;  Nutt  v.  State,  128  Pac. 
165,  169,  8  Okl.  Cr.  266. 

Accused  in  a  prosecution  for  homicide 
becoming  convinced  that  his  wife  sustained 
illegal  relations  with  L.,  and  that  B.  had  been 
a  party  to  the  matter,  went  to  B/s  saloon 
and  shot  him,  and  then  went  to  the  place 
where  his  wife  was  staying,  thrust  his  hand 
with  a  revolver  through  the  door  and  shot; 
the  bullet  infilctlng  a  fatal  wound  on  her. 
He  testified  that  all  three  had  ridiculed  him, 
and  that  he  became  so  angry  that  he  did  not 
know  what  he  did  at  the  time  of  the  shooting, 
which  all  occurred  in  a  short  space  of  time, 
and  after  it  was  over  he  made  exclamations 
and  apparently  unpremeditated  utterances  In- 
dicating ignorance  of  and  surprise  at  his 
wife^s  injuries.  Held,  that  such  facts  did  not 
present  a  case  of  Justifiable  or  excusable 
homicide  as  defined  by  St  1898,  H  4366,  4367, 
the  first  of  which  involves  some  element  of 
self-defense  for  the  enforcement  of  a  duty, 
and  the  second  excludes  the  use  of  dangerous 
weapons.  Duthey  v.  State,  111  N.  W.  222, 
224,  131  Wis.  178,  10  L.  R.  A.  <N.  S.)  1032. 

AppreHeiision  of  danBer 

"Homicide"  is  "Justifiable"  and  is  no 
offense  against  the  law  when  committed  in 
necessary  self-defense.  This  occurs  when  one 
is  attacked  in  such  a  manner  as  to  produce 
in  his  mind  a  reasonable  apprehension  of 
death  or  serious  bodily  injury,  or  where  It 
reasonably  appears  to  one  from  the  act,  or 
acts,  coupled  with  the  words  of  the  person 
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killed,  that  the  slayer  Is  thereby  in  danger 
of  death  or  serious  bodily  injury  and  he  kills 
to  protect  himself  from  snch  danger.  Then 
such  killing  is  deemed  in  justifiable  self-de- 
fense. McCormick  v.  State,  108  S.  W.  669, 
672,  52  Tex.  Or.  K.  493. 

'*The  law  has  been  long  settled  on  this 
subject  in  our  state,  and  is  that  if  a  party 
is  in  real  or  apparent  danger  of  death  or 
great  bodily  harm,  or  believes  himself  to  be 
so,  as  evidenced  by  circumstances  justifying 
that  belief  as  the  facts  appear  to  him,  and 
he  in  good  faith,  under  such  apprehension, 
kill  his  adversary,  it  is  "justifiable  homi- 
cide." Frazier  v.  State,  100  S.  W.  94,  98,  117 
Tenn.  430  (quoting  and  adopting  definition  in 
Allsup  ▼.  State,  5  Lea  [73  Tenn.]  362). 

The  statute  provides  that  a  homicide 
shall  be  ''justifiable"  when  there  shall  be 
reasonable  cause  to  apprehend  a  design  to 
commit  a  felony  or  do  some  great  personal 
injury  and  there  shall  be  reasonable  cause 
to  apprehend  immediate  danger  of  such  de- 
sign being  accomplished.  Sylvester  y.  State, 
35  South.  142,  151,  46  Fla.  166. 

Under  Rev.  Pen.  Code,  |  268,  making 
"homicide  justifiable"  if  committed  by  a  per- 
son in  lawful  defense  of  his  person  when 
there  is  a  reasonable  ground  to  apprehend 
some  great  personal  injury  and  imminent 
danger  of  such  design  b^ng  accomplished  in 
order  to  constitute  the  defense  it  is  not  essen- 
tial that  the  danger  actually  exists,  but  only 
that  there  be  reasonable  grounds  to  appre- 
hend the  existence  of  such  danger;  and 
hence  a  party  may  act  upon  appearances  of 
an  assault  being  made  upon  her.  State  v. 
Lepine,  113  N.  W.  1076,  1077,  21  S.  D.  500. 

"Justifiable  homicide"  is  the  killing  of 
a  human  being  in  necessaiy  self-defense.  In 
ordinary  cases  of  one  person  killing  another 
in  self-defense,  it  must  appear  that  the  dan- 
ger was  80  urgent  and  pressing  that,  in  or- 
der to  save  his  own  life  or  prevent  his  re- 
ceiving great  bodily  injury,  the  killing  of  the 
other  was  necessary;  and  it  must  appear, 
also,  that  the  person  killed  was  the  assail- 
ant, and  that  the  slayer  had  really  and  in 
good  faith  declined  any  further  contest,  aft- 
er the  mortal  blow  or  injury  was  given. 
Green  v.  United  States,  104  S.  W.  1159,  1160, 
7  Ind.  T.  733.' 

The  intentional  Infiiction  of  death  is  ''jus- 
tifiable" when  it  is  infiicted  to  defend  one- 
self or  another  from  immediate  and  obvious 
danger  of  instant  death  or  grievous  bodily 
harm,  if  he  in  good  faith,  and  on  reasonable 
grounds,  believes  it  to  be  necessary  when  he 
infiicts  it.  Self-defense  will  justify  a  person 
in  defending  those  with  whom  he  is  associat- 
ed, and  in  killing  if  he  believes  life  is  in 
danger;  and  the  right  may  be  exercised  by 
the  servants  and  friends  of  the  party  as- 
saulted, or  any  one  present  in  repelling  an 
attempted  felony.  If  defendant,  as  a  rea- 
sonable man,  be^eved  that  another  person, 


who  is  assaulted,  was  in  danger  of  losing 
his  life  or  suffering  great  bodily  harm,  he 
haa  the  same  right  to  defend  such  other  per- 
son as  that  person  would  have  to  defend 
himself.  State  v.  Hennessy,  90  Pac.  221,  225, 
29  Nev.  320,  13  Ann.  Cas.  1122  (quoting  and 
adopting  Desty's  American  Crim.  Law,  §| 
125d,  126,  126a). 

"In  order  to  make  'homicide  justifiable,' 
it  is  essential  that  the  defendant  who  inter* 
poses  such  defense  show  not  only  that  he  be- 
lieved that  his  adversary  was  about  to  in- 
flict some  great  personal  injury  upon  him, 
but  as  well  that  he  had  reasonable  grounds 
for  so  believing.  It  is  equally  clear  that  he 
must  decide  at  his  peril  upon  the  force  of 
the  circumstances  in  which  he  is  placed,  and 
the  mere  fact  he  believed  he  was  in  danger 
of  having  some  injury  infiicted  upon  him, 
without  reasonable  grounds  for  basing  such 
belief,  certainly  cannot  have  the  effect  to  re- 
duce the  grade  of  the  crime."  State  v.  Clay, 
100  S.  W.  439,  442,  201  Mo.  679. 

A  homldde  is  "justifiable"  by  one  with- 
out fault  who  is  attacked  by  another,  where 
the  circumstances  furnish  reasonable  ground 
for  apprehending  a  design  to  attack  his  life 
or  to  do  him  some  great  bodily  harm,  and 
for  believing  the  danger  imminent,  and  that 
such  design  will  be  accomplished,  though  it 
may  turn  out  that  the  appearances  were 
false,  and  that  there  was  iu  fact  no  such 
design,  nor  any  danger  of  its  being  accom^ 
plished;  but  the  facts  must  be  such  that  the 
jury,  in  the  light  of  all  the  facts  and  cir- 
cumstances known  to  him  at  the  time  and 
by  him  then  believed  to  be  true,  can  see  that 
as  a  reasonable  man  he  had  ground  for  such 
belief.  Wells  v.  Territory,  78  Pac  124,  130, 
14  OkL  436. 

The  statute  declaring  that  homicide  is 
"justifiable"  when  there  is  a  reasonable 
ground  to  apprehend  a  design  to  commit  a 
felony  or  to  do  some  great  personal  injury 
and  imminent  danger  of  such  design  being 
accomplished  only  authorizes  one  to  take  hu- 
man life,  when  It  reasonably  appears  neces- 
sary to  do  so,  and  he  is  not  justified  in  kill- 
ing his  fellow  man  through  mere  cowardice. 
The  law  presumes  that  a  defendant  has  a 
reasonable  amoimt  of  intelligence,  that  he  is 
reasonably  prudent,  and  that  he  haa  the  pow- 
er to  act  with  reasonable  courage;  and  the 
burden  is  on  him  who  claims  the  contrary 
to  at  least  raise  reasonable  doubt  of  the  ex- 
istence of  such  presumed  fact,  and,  when  it 
is  said  that  a  homicide  must  be  viewed  from 
the  defendant's  standpoint,  it  only  means 
that  the  jury  must  take  the  facts  as  they 
were  presented  to  him  in  his  situation  at  the 
time,  and  from  them  determine  whether  he 
acted  on  reasonable  appearance  of  danger. 
Turner  v.  Territory,  82  Pac  650,  652,  15  OkL 
557. 
Defense  of  relatlTo 
If  defendant  struck  decedent  in  defense 
of  his  brother  at  a  time  deoedent  was  reaUy 
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or  apparently  endeaTorlng  by  yiolence  to 
commit  a  felony  on  his  person,  and  the  dr- 
cnmstanoes  were  sufficient  to  excite  the  fears 
of  a  reasonable  man  that  such  was  the  pur- 
pose of  decedent,  the  ''homicide''  would  be 
"justifiable/'  Wamack  y.  State,  60  S.  E. 
288,  290,  3  Ga.  App.  590. 

JirSTinABI.E  8EI.F-DEFSN8E 

**A  man  may  repel  force  by  force  In 
defense  of  his  person,  habitation,  or  proper- 
ty, against  one  who  manifestly  intends,  or 
endeavors^  by  violence  or  surprise,  to  com- 
mit a  known  felony,  such  as  murder,  rape, 
robbery,  arson,  burglary,  and  the  like  upon 
either.  In  these  cases,  he  is  not  obliged  to 
retreat,  but  may  pursue  his  adversary  un- 
til he  has  secured  himself  from  all  danger; 
and  if  he  kill  him,  in  so  doing,  it  is  called 
'justifiable  self-defense.*  Of  course,  where 
one  is  attacked  in  his  own  dwelling  house, 
he  is  never  required  to  retreat/'  An  owner 
of  a  store  in  which  goods  are  kept  for  sale 
or  in  deposit  is  not  liable  in  trespass  to  a 
would-be  burglar,  who  is  shot  by  a  spring 
gun  placed  in  the  store  to  shoot  x)ersons  at- 
tempting to  buiiglarlze  it.  Scheuermann  v. 
Scharfenberg,  50  South.  835,  337.  163  Ala. 
337,  24  L.  R.  A.  (N.  S.)  869,  136  Am.  St.  Rep. 
74,  19  Ann.  Cas.  937  (({noting  and  adopting 
definition  in  Story  y.  State,  71  Ala.  337). 

JUSTIFICATION— JUSTIFY 

See  Without  Excuse  or  Justification. 

"Justification"  as  applied  to  the  law  of 
libel  does  not  imply  that  something  has  been 
done  which  is  privileged  or  excused.  Ferdon 
V.  Dickens,  48  South.  888,  894,  161  Ala.  181. 

The  words,  ''when  the  finances  of  the 
county  will  justify  it,"  as  used  in  Rev.  St. 
c.  24,  §  26,  making  it  the  duty  of  the  county 
board  of  each  county  to  provide  a  suitable 
courthouse,  when  necessary  and  the  finances 
of  the  county  will  justify  it,  cannot  be  con- 
strued to  mean  that  the  county  has  no  power 
to  make  a  contract  for  the  repair  or  con- 
struction of  a  courthouse  unless  it  has  cash 
in  its  treasury.  The  fifth  paragraph  of  the 
section  shows  that  "finances"  include  all 
debts  and  liabilities  of  every  description,  and 
the  assets  and  other  means  of  discharging 
the  same.  In  passing  upon  the  question,  the 
county  board  takes  into  consideration  every- 
thing In  connection  with  the  fiscal  affairs  of 
the  county,  and  if,  in  good  faith,  without 
fraud,  it  determines  that  the  finances  justify 
the  erection  of  the  courthouse,  the  person 
with  whom  the  contract  is  made  to  build  the 
same  is  not  bound  to  inquire  into  the  cor- 
rectness of  the  determination.  The  conclu- 
sion which  the  board  oomes  to  upon  the  sub- 
ject is  one  which  must  control.  Coles  Coun- 
ty y.  Goehring,  70  N.  E.  610,  617,  209  111.  142. 

An  instruction,  that  under  the  require- 
ments of 'the  law  a  valid  location  of  a  min- 
ing claim  may  be  made  when  the  prospec- 


tor has  discovered  such  indications  of  min- 
eral that  he  is  willing  to  spend  his  time  and 
money  in  following  with  the  expectation  of 
finding  ore,  was  properly  modified  by  sub- 
stituting the  word  ''justified"  for  the  word 
"willing."  The  question  whether  the  miner 
is  "willing"  to  spend  his  time  and  money  is 
an  entirely  different  one  from  the  question 
whether  he  is  "justified"  in  doing  it  The 
former  is  a  question  to  be  answered  by  the 
miner  himself,  while  the  latter  would  pre- 
sent a  question  for  experts.  Ambergris  Min. 
Co.  V.  Day,  85  Pac.  109,  113,  12  Idaho,  108. 

The  word  "justify,"  in  the  regulations 
issued  by  the  Commissipner  of  Internal  Rev- 
enue requiring  sureties  on  bonds  to  justify, 
means  the  proceeding  by  which  the  sureties 
establish  their  ability  to  perform  the  under- 
taking of  the  bond.  United  States  y.  Hardi- 
son,  135  Fed.  419,  421. 

Where  exception  was  taken  to  the  sure- 
ties on  appeal,  and,  by  consent,  the  justifica- 
tion was  postponed  from  time  to  time  and 
finally  waived  by  appellees,  the  30  days  with- 
in which  the  transcript  must  be  filed  under 
L.  O.  L.  i  554,  subd.  2,  to  prevent  the  appeal 
from  being  deemed  abandoned  began  to  run 
from  the  date  of  waiver  of  justification, 
which  was  equivalent  to  a  "justification," 
within  section  550,  subd.  4,  providing  that 
from  the  expiration  of  tiie  five  days  allowed 
to  except  to  the  sureties,  or  from  the  justifi- 
cation thereof,  if  excepted  to,  the  appeal 
shall  be  deemed  perfected,  so  that  the  tran- 
script was  filed  in  time,  where  filed  pursuant 
to  an  order  made  during  the  30  days  so 
computed,  extending  the  time  fbr  filing  as 
authorized  by  section  554,  subd.  2.  Can  trail 
v.  Sterling  Mining  Co.,  122  Pac  42,  43,  61 
Or.  516. 

St  1898,  f  3092,  requiring  a  bond  as  a 
condition  of  a  new  trial  In  ejectment,  pro- 
vides that  the  sureties  shall  ''justify"  their 
responsibility  in  the  same  manner  as  bail  on 
arrest.  Section  2704,  as  amended  by  Laws 
1903,  p.  233,  c.  159,  prescribing  the  "qualifi- 
cations" of  bail,  provides  that  each  must  be 
worth  the  amount  of  property  spedfiefl  over 
and  above  all  his  debts  and  liabilities,  and 
sections  2705  and  2706  prescribe  the  manner 
of  "justification"  of  bail  and  proceedings 
thereon.  Held,  that  an  undertaking  approv- 
ed by  the  judge  complied  with  section  3092» 
though  the  sureties  in  their  affidavit  of  qual- 
ification failed  to  state  that  the  property 
possessed  by  each  was  "over  and  above  all 
his  debts  and  liabilities,"  the  sureties  being 
subject  to  "justification"  subsequently,  as 
provided  by  sections  2705  and  2706;  the  term 
"justification"  being  used  in  the  statute  in 
its  common-law  sense  of  a  proceeding  on  no- 
tice to  establish  qualification  as  bail  when 
the  undertaking  Is  excepted  to.  Dickinson 
v.  Smith,  120  N.  W.  406,  407,  139  Wis.  !• 

JUVENILE  DELINQUENT 

As  prisoner,  gee  Prisoner*       ^ 
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K.D. 

The  letters  "K.  D*,"  as  used  In  the  phrase 
**K.  D.  and  released"  in  a  bill  of  lading  on 
a  shipment  of  wagons,  meant  ''knocked 
down."  That  is,  that  the  wagons  were  not 
set  up  in  running  order,  but  taken  to  pieces 
when  packed  in  the  car.  Mouton  v.  Louis- 
ville &  N.  R.  Co..  29  South.  602,  604,  128  Ala. 
537. 

KALMIA 

Of  rhododendrons  the  Century  Diction- 
ary says  that  "the  leaves  in  the  typical  spe- 
cies forming  the  section  rhododendron  prop- 
er, are  evergreen,"  and  again,  that  they  "are 
handsome  shrubs,  much  cultivated  for  their 
evergreen,  leather  leaves,"  etc.;  that  "the 
pontic  rhododendron  (R.  ponticum)  is  the 
most  common  species  of  European  gardens, 
hardy  only  as  a  low  shrub  !n  the  northern 
United  States."  The  encyclopedia  Brltanni- 
ca  says:  "The  varieties  grown  In  gardens 
are  mostly  derived  from  the  pontic  species 
(R*  ponticum)  and  the  Virg:lnian  (R.  cataw- 
biense).  These  are  mostly  hardy  in  E^ngland. 
The  common  pontic  variety  is  excellent  for 
game  covert  irom  its  hardiness,"  etc  The 
genus  Kalmla  is  said  to  comprise  ''six  spe- 
cies of  ornamental  hardy  evergreen  shrubs," 
of  which  Kalmia  latifolia  is  the  best  known 
and  most  grown  species.  2  Nicholson,  Diet. 
Gardening,  p.  216.  This  species  is  widely 
known  in  the  United  States  as  the  American 
laurel  ("Kalmia"  Cent  Diet).  United  States 
V.  Ouwerkerk,  158  Fed.  916,  918. 

KANSAS  CUT-THROAT  MORTGAGE 

A  "Kansas  cut-throat  mortgage"  Is  a  con- 
tract by  the  terms  of  which  property  was 
pledged  as  security  for  debt  at  an  exorbitant 
rate  of  interest,  and,  if  not  paid  within  a 
limited  time,  all  right  and  title  to  the  property 
was  forfeited.  This  was  a  contract  which 
obtained  in  the  early  history  of  frontier  life 
in  some  of  the  western  states.  Such  con- 
tracts have  been'  upheld,  but  never  In  Ken- 
tucky. W.  G.  Duncan  Coal  Oo.  v.  David 
Duncan  &  Oo.  (Ky.)  97  S.  W.  43,  44. 

KATE 

"Kate"  and  Kittle  are  the  same  name, 
one  being  a  nickname  and  the  other  a  pet 
name  for  Catherine.  Corr  v.  Sun  Printing 
&  Publishing  Ass'n,  69  N.  E.  288,  290,  177 
N.  Y.  131. 

KEEP 

Keeping  a  disorderly  bouse,  see  Disor- 
derly House. 

The  word  "keep,"  as  used  in  an  agree- 
ment where  a  master  agreed  with  a  servant 
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to -keep  the  latter 's  wages  and  pay  better  in- 
terest than  a  bank,  does  not  indicate  any 
trust  relation,  but  indicates  that  the  master 
is  borrowing  money.  Tucker  v.  Linn  (N.  J.) 
57  Ati.  1017, 1020. 

A  building  which  is  being  "used"  for  an 
unlawful  purpose  is  being  "kept"  for  such 
purpose.  Ollgschlager  v.  Territory,  79  Pac. 
913,  914,  15  OkL  141. 

The  court  is  not  authorized  to  enter  of 
record  a  verdict  of  guilty  against  one  indict- 
ed for  keeping,  as  a  nuisance,  a  tlppling-shop 
under  chapter  73,  Rev.  St.,  when  three  of  the 
Jury,  upon  their  being  polled,  refused  to  con- 
cur in  such  verdict  but  answered  guilty  of 
"keeping  a  bar"  there,  as  the  words  "keeping 
a  bar"  will  be  construed  with  reference  to 
the  language  of  the  statute  to  mean  having 
a  bar  but  not  necessarily  using  it  State  v. 
Wright  5  R.  I.  287,  289,  290. 

The  word  "kept,"  as  used  in  a  will  pro- 
viding that  the  estate  should  be  placed  in  the 
hands  of  a  trustee  "to  be  equally  divided 
among"  testatrix's  children  **and  to  be  kept 
in  trust  by  the  Fidelity  Trust  Company,  or 
any  other  trust  company  they  may  prefer," 
clearly  Indicates  an  intention  to  continue  the 
holding  of  the  estate  in  trust  after  testatrix's 
death.  Cochran  v.  Lee's  Adm'r  (Ky.)  $4  S. 
W.  337,  338. 

Gift  imported 

The  deposit  of  money  to  the  credit  of  an- 
other together  witti  delivery  of  the  bank 
book,  and  an  unVjualified  declaration,  to  the 
donee  in  presence  of  a  third  person  that  the 
money  was  for  her  to  '*keep,"  evidenced  an 
absolute  gift  Robinson  v.  Powell,  69  AtL 
1078,  1080,  210  Pa.  232. 

As  determined  by  intent  or  pnrpose 

One  of  the  meanings  of  the  word  "keep," 
according  to  the  Century  Dictionary,  is  "to 
have  habitually  In  stock  or  for  sale."  The 
word  "own"  is  given  as  a  synonym  of  "pos- 
sess." The  word  *'  *have'  is  the  most  gener- 
al of  these  words;  it  may  apply  to  a  tem- 
porary or  to  a  permanent  possession  of  a 
thing.  ♦  ♦  ♦  To  own  is  to  have  a  good 
legal  title  to."  Acts  1905,  p.  82,  c.  52,  is  en- 
titled an  act  to  regulate  and  in  certain  cases 
to  prohibit  the  manufacture,  sale,  "keeping 
for  sale,  owning  or  giving  away  of  cigaret- 
tes," etc.,  and  providing  penalties  for  viola- 
tion thereof,  and  declares  that  it  shall  be 
unlawful  for  any  person  directly  or  indirect- 
ly to  manufacture,  sell,  dispose  of,  give  away,* 
or  keep  for  sale  any  cigarettes,  etc.,  or  **keey 
or  own  or  to  be  in  any  way  concerned,  en- 
gaged or  employed  in  owning  or  keeping  any 
such  cigarettes."  The  act  passed  the  Senate 
under  a  title  "An  act  to  regulate  the  manu- 
facture, sale,  and  the  giving  away  of  ciga- 
rettes/' etc.    When  the  bill  passed  the  House 
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on  third  reading,  it  retained  such  title,  which 
was  afterwards  amended  by  adding  a  penalty 
clause.  The  bill  then  went  back  to  the  Sen- 
ate, and  a  conference  committee  reported  the 
bill  with  its  present  title  under  which  it  was 
adopted.  Held,  that  the  act  should  not  be 
construed  as  intending  to  prohibit  the  act  of 
smoking  cigarettes  or  keeping  them  in  posses- 
sion for  the  sole  purpose  of  smoking  them. 
State  V.  Lowiy,  77  N.  E.  728,  734,  166  Ind. 
372,  4  li.  R.  A.  (N.  S.)  528,  9  Ann.  Gas.  350. 

The  Georgia  prohibition  statute  (Acts 
1907,  p.  81)  declares  that  it  shall  not  be  law- 
ful for  any  person  to  "keep  on  hand"  at  his 
place  of  business  any  intoxicating  liquor. 
The  criminal  act  is  the  keeping  on  hand,  and 
it  is  wholly  immaterial  for  what  purpose  the 
intoxicating  liquor  is  there  kept  on  hand. 
Consequently,  an  accusation  which  charged 
that  the  defoidant,  on  a  day  named,  *'did 
keep  on  hand  at  his  place  of  business  intoxi- 
cating liquor,"  was  good  in  form  and  sub- 
stance, and  on  the  trial  any  evidence  as  to 
the  defendant's  purpose  in  keeping  the  in- 
toxicating liquor  on  hand  at  his  place  of 
business  was  properly  excluded  as  irrelevant 
and  immaterial.  Coh^i  v.  State^  65  S.  E. 
1096,  1097,  7  6a.  App.  6. 


The  words'  "keep"  and  "maintain"  are 
frequently  used  as  synonymous,  and  a  person 
may  be  convicted  under  an  indictment  for 
keeping  and  maintaining  a  gaming  house,  on 
proof  that  he  was  guilty  of  either  keying 
or  maintaining.  Bryan  y.  State»  47  S.  E. 
574,  120  Ga.  201. 

Under  Rev.  St  1899,  i  9055,  requiring 
the  recorder  to  "keep"  his  ofllce  at  the  county 
seat,  section  9069,  requiting  him  to  deliver 
deeds  when  recorded,  and  section  9089,  re- 
quiring him  in  certain  instances  to  transmit 
papers  from  one  county  to  another,  he  is  en- 
titled to  r^mbursement  from  the  county  for 
stamps  used  in  his  official  business;  **keep," 
as  used  in  section  9055,  meaning  to  "main- 
tain," to  "provide  for,"  involving  the  idea  of 
effort  in  that  line,  i.  e.,  that  the  office  shall 
be  carried  on,  enjoyed,  etc.,  and  showing  a 
legislative  intent  that  the  recorder  should 
maintain  and  provide  for  his  office  in  a  rea- 
sonable way,  for  the  benefit  of  the  public,  at 
public  expense.  Ewing  v.  Vernon  County, 
116  S.  W.  518,  523,  216  Mo.  681. 

If  a  person,  being  in  possession  of  a 
house,  makes  an  executory  sale  thereof  to  a 
lewd  woman,  so  that  she  may  conduct  it  as  a 
lewd  house,  and  she  thereupon  occupies  it 
and  devotes  it  to  that  purpose,  he  stands  in 
6ueh  an  accessorial  relationship  to  her  act  as 
to  be  indictable  under  the  provisions  of  Pen. 
Code  1910,  8  382,  which  makes  it  a  misde- 
meanor for  any  person  to  keep  or  maintain  a 
lewd  house.  Kinard  v.  State,  72  S.  E.  715, 
10  Ga.  App.  133. 

P.  S.  5623-^5629,  provide  for  the  licensing 
of  dogs,  which  are  required  to  wear  collars 


showing  the  owner  or  keeper's  name^  and 
provide  that  one  "keeping"  a  dog  contrary  to 
the  foregoing  provisions  shall  be  fined,  etc. 
Section  5635  authorizes  kUllng.of  dogs  found 
at  large  without  such  collars.  Held,  that 
while  a  constable  was  authorized  to  kill  de- 
fendant's dog  on  finding  it  at  large  without  a 
collar,  which  had  Just  been  lost,  defendant  is 
not  liable  to  a  fine  under  section  5629,  it  ap- 
pearing that  he  had  no  knowledge  of  such' 
loss;  the  word  "keep"  within  that  section 
being  synonymous  with  "maintain,"  and  the 
word  "keeping"  implying  some  degree  of  per- 
manence. Stote  V.  Kelley,  84  Atl.  861,  862, 
86  Vt.  237,  42  I/.  R.  A.  (N.  S.)  437. 

Aa  Ueeiise  to  sell  liquor 

A  certificate  of  license  "to  keep  said 
club,"  issued  by  a  clerk  of  the  county  court 
to  a  social  club,  as  provided  by  Code  Supp. 
1909,  i  1042a,  with  payment  of  taxes  thereon, 
constitutes  a  valid  license  to  sell  liquors  to 
members  of  such  club.  State  v.  Atkinson,  68 
S.  E.  291,  294,  67  W.  Va.  537. 

As  possoMloa 

The  term  "keep,"  as  used  in  a  statute 
providing  that  a  warrant  for  the  seizure  of 
liquors  must  set  out  the  person  believed  to 
be  the  owner,  possessor,  or  keeper  of  such 
liquors,  merely  contemplates  authority  to 
deal  with  the  liquor,  and  actual  possession 
is  not  necessary.  Commonwealth  v.  Intoxi- 
cating Uquors,  89  N.  B.  348^  349,  163  Maas. 
42. 

A  person  who  is  found  in  possession  of 
intoxicating  liquors  with  the  Intention  of  dis- 
posing of  same  without  license  is  a  "keepor" 
within  the  meaning  of  the  provisions  of 
Comp.  St  1903,  c.  60,  (  20.  The  word  "keep" 
denotes  possession,  and  the  statute  makes  the 
fact  of  being  found  in  possession  evidence 
that  the  person  so  found  is  keeping  intoxi- 
cating liquors  within  its  meaning,  and,  if  it 
is  further  shown  that  the  possession  is  cou- 
pled with  the  "intention  of  disix)sing  of  the 
same  without  license  in  violation"  of  the  law, 
the  crime  is  complete.  Ford  v.  State,  112 
N.  W.  606,  607,  79  Neb.  309. 

Where  a  statute  permitted  seizure  of 
liquors  and  the  vessels  containing  them,  with- 
out a  warrant,  but  required  that  the  offi- 
cer should  "keep"  them  till  a  warrant  could 
be  procured,  an  officer  who  attempted  to 
make  a  seizure  without  a  warrant,  but  was 
prevented  from  consummating  it  by  a  scuffle 
with  the  defendant  in  which  the  vessel  was 
destroyed  and  the  liquor  spilt,  did  not  "keep" 
them,  so  that  he  could  not  later  obtain  a  war- 
rant therefor  to  Justify  the  seizure.  State 
V.  Howley,  65  Me.  100,  102. 

Keep  a  mail. 

Words  charging  that  a  married  woman 
"keeps"  some  other  man  than  her  husband 
are  of  doubtful  import,  and  may  be  under- 
stood by  an  ordinary  hearer  as  imputing 
adultery.  Henlcke  ▼•  Griffith,  29  Kan.  516, 
518. 
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Keep  and  nudntmia 

An  allegation  that  one  "did  keep  and 
maintain**  a  liquor  nuisance  applies  either 
to  one  who  occupies  or  controls  the  occupa- 
tion and  procures  or  permits  illegal  use  of 
the  place.  State  v,  Fogg,  77  Atl.  714,  715, 
107  Me.  177. 

Keep  books 

Klrby*s  Dig.  f  4375a,  provides  that  in  an 
action  on  a  fire  policy  proof  of  substantial 
compliance  with  lis  conditions  shall  be  suffi- 
cient. In  an  action  on  a  fire  policy  it  ap- 
peared that  Insured  made  an  Inventory  of  the 
goods  on  hand  when  the  policy  was  Issued, 
and  that  defendant's  agent  was  present  when 
the  policy  was  Issued  and  examined  the 
stock;  that  insured  kept  a  book  showing 
what  goods  were  received  and  what  were  sold 
from  the  date  of  the  policy  to  the  time  of  the 
fire,  and  kept  a  cashbook  showing  the  amount 
of  goods  sold;  and  it  appeared  that  insured 
lost  all  the  goods  that  were  not  sold.  Held, 
that  there  was  a  substantial  compliance  with 
the  provisioa  of  the  policy  requiring  a  s€!t 
of  books  presenting  a  complete  record  of 
the  business  transacted.  Security  Mut  Ins. 
Co.  V.  J.  B.  Woodson  &  Co.,  95  S.  W.  481,  482, 
79  Ark.  266,  116  Am.  St  Rep.  75. 

Where  a  small  store  or  "commissary"  In 
the  country  was  conducted  in  connection 
with  a  lumber  business,  and  tickets  were 
given  to  the  employes  for  the  sum  due  them 
for  work,  which  were  treated  as  cash  at  the 
store,  the  amount  of  purchases  being  indi- 
cated on  the  ticket  by  a  punch  and  entered 
as  a  cash  sale,  and  where  It  appeared  that 
there  were  no  credit  sales,  but  the  aggregate 
of  such  sales  each  day  was  entered  at  the 
dose  of  the  day,  and  that  all  goods  were  sold 
at  a  profit  of  from  25  to  50  per  cent.,  It  can- 
not be  said  as  matter  of  law  that  this  was  a 
violation  of  the  requirement  as  to  keeping 
books.  Where  a  merchandise  account  was 
kept  as  showing  goods  purchased,  the  aggre- 
gate amount  of  the  whole  being  $558.87,  and 
where  some  of  the  Items  stated  the  character 
of  the  goods  and  their  price,  but  there  were 
other  items  aggregating  in  amount  nearly 
one-half  of  the  whole  sum,  which  merely 
stated  the  name  of  some  i>erson  or  firm,  with 
the  added  word  "bill,"  and  an  amount,  in 
the  absence  of  any  other  evidence  to  show 
that  there  was  In  this  regard  a  compliance 
with  the  requirement  as  to  "keeping  books," 
it  does  not  on  its  face  appear  to  meet  such 
requirement  ^tna  Ins.  Co.  y.  Johnson,  56 
S.  E.  643,  645,  127  Ga.  491,  9  L.  R.  A.  (N.  8.) 
667,  9  Ann.  Cas.  4G1  (citing  Liverpool  &  Lon- 
don &  Globe  Ins.  Co.  v.  Ellington,  21  S.  E. 
1006,  94  Ga.  785;  2  Cooley,  Briefs,  Ins.  1822- 
1824 ;  Standard  Fire  Ins.  Co.  of  Kansas  City 
V.  Wlllock  [Tex.]  29  S.  W.  218;  McNutt 
V.  Virginia  Fire  &  Marine  Ins.  Co.  [Tenn.] 
45  S.  W.  61 ;  Brown  v.  Palatine  Ins.  Co.,  25 
S.  W.  1060,  89  Tex.  599 ;  Jones  v.  Southern 
Ins.  Co.,  38  Fed.  19;    Sun  Ins.  Co.  v.  Jones, 


15  S.  W.  1034,  54  Ark.  876 ;  Malin  T.  Mot- 
cantlle  Town  Mut.  Ins.  Co.,  80  S.  W.  56,  105 
Mo.  App.  625;  German  Ins.  Co.  v.  Pearl- 
stone,  46  S.  W.  832,  18  Tex.  Civ.  App.  706; 
American  Central  Ins.  Co.  v.  Ware,  46  S.  W. 
129,  65  Ark.  336 ;  Mtn&  Ins.  Co.  v.  Fltse,  78 
S.  W.  370,  34  Tex.  Civ.  App.  214). 

Keep,  eare  for,  a&d  support 

A  devisee  having  been  in  the'  habit  of 
performing  certain  personal  ministrations  for 
testator,  the  latter,  during  an  illness  which 
confined  him  to  his  bed,  made  a  will  devising 
certain  land  to  the  devisee,  in  fee,  in  case  he 
should  "keep,  care  for  and  support  testator 
during  the  remainder  of  his  life."  Testator 
partially  recovered  from  his  Illness  so  as  to 
be  able  to  care  for  himself  and  continued  to 
furnish  his  own  living  until  he  died.  Held, 
that  the  words  "keep,  care  for  and  support" 
should  be  construed  to  have  been  used  ac^ 
cording  to  their  usual  and  ordinary  meaning, 
and  were  not  substantially  fulfilled  by  such 
personal  ministrations  performed  by  such  dev- 
isee. Fisher  v.  Fisher,  113  N.  W.  1004,  1006, 
80  Neb.  145. 

Keep  eloeed 

Where  defendant's  saloon  was  so  arrang- 
ed that  his  boarders  and  employes  could  go 
into  the  barroom  on  Sunday  either  to  go  in  or 
out  of  the  building,  the  saloon  was  not 
"kept  closed"  as  required  by  law.  People 
v.  Norman,  122  N.  W.  869,  370,  168  Mich.  87. 

Keep  for  sale 

Where  defendant  was  a  Jobber  of  candy, 
and  admitted  that  he  had  purchased  candles 
from  which  samples  shown  to  be^  adulterated 
were  taken,  that  he  had  such  candles  at  his 
place  of  business,  and  did  not  contend  that 
the  candy  was  bought  for  any  other  purpose 
than  for  resale  in  the  course  of  his  business, 
it  sufficiently  appeared  that  it  was  kept  for 
sale,  within  New  York  City  Sanitary  Code, 
f  68.  People  v.  Greenberg,  119  N.  Y.  Supp. 
325,  326,  134  App.  Div.  599. 

Posts  and  poles  cut  by  a  foreign  corpo- 
ration, peeled  and  inspected  where  cut,  and 
kept  there  to  be  gradually  shipped  away,  ei- 
ther to  a  yard  to  await  sale  or  directly  to 
the  consumer,  as  orders  are  received  at  the 
yard,  are  "kept  for  sale"  at  the  place  where 
cut,  within  the  meaning  of  Rev.  St  1898,  i 
1040,  providing  that  merchants'  goods,  wares, 
and  commodities  kept  for  sale  shall  be  as- 
sessed in  the  district  where  located.  Valen- 
tine-Clark Co.  V.  Shawano  County,  97  N.  W. 
915,  916,  120  Wis.  310. 

Liquor  in  possession  of  a  boarding  house 
keeper  is  "kept  for  sale,"  where  he  keeps  it 
to  be  disbursed  under  an  agreement  that 
boarders,  who  pay  the  regular  price,  should 
be  entitled  to  have  it  to  drink  with  their 
meals  when  called  for.  State  v.  Wenzel,  56 
AtL  918,  920,  72  N.  H.  396. 

Where  accused,  who  had,  in  a  warehouse 
in  the  state,  liquors  shipped  to  him  from  a 
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Bister  state,  directed  a  drayman  to  take  the 
liquor  from  the  warehouse  and  carry  it  to  a 
resort  maintained  by  accused,  and  the  liquor, 
while  in  the  possession  of  the  drayman,  was 
seized  by  officers,  accused  was  properly  found 
guilty  of  keeping  or  having  in  possession 
for  sale  prohibited  liquors,  in  violation  of 
Acts  1909,  p.  8,  the  phrase  "keep  or  have  In 
possession  for  sale"  meaning  the  same  thing ; 
and  one  who  has  possession  of  prohibited 
liquors  for  purposes  of  sale  is  keeping  such 
liquors  for  sale,  within  the  statute.  Priest 
V.  State,  59  South.  ^318,  319,  5  Ala.  App.  171. 

Keep  s^mbllas  derioe 

The  offense  of  setting  up  and  keeping  a 
gaming  device  may  be  prosecuted  as  a  con- 
tinuing one;  the  word  "keep"  itself  contain- 
ing the  idea  of  continuity.  State  t*  Lawson, 
145  S.  W.  92,  96,  239  Mo.  591. 

To  "set  up  a  gaming  table"  is  to  provide 
whatever  may  be  necessary  for  the  game, 
and,  either  by  acts  or  words,  to  propose  to 
play  it  A  man  may  set  up  a  gaming  table, 
without  any  table  in  a  literal  sense ;  or  with* 
out  having  money  or  property  to  stake  on  the 
game,  for  his  credit  may  be  substituted.  The 
bank  is  a  fund  of  money,  or  property,  or  cred- 
it, offered  to  be  staked  on  all  bets,  which  oth- 
ers may  choose  to  make  against  the  banker,  on 
the  game  which  he  shall  exhibit  to  entice  bets. 
He,  who  employs  such  a  fond,  for  such  a 
purpose,  thereby  sets  up  a  gaming  table, 
whether  he  deals  his  cards  on  a  table  or  a 
bench.  And  virtually  he  keeps  the  bank  or 
gaming  table,  although  some  other  person 
may  win  in  his  absence,  but  at  his  Instance, 
deal  the  cards  and  manage  the  game  for  him. 
Setting  up  a  gaming  table  is  no  violation  of 
the  statute,  unless  a  game  be  played,  and 
something  be  bet.  In  substance  and  effect 
therefore  the  man  who  sets  up  a  gaming 
table  "keeps  a  gaming  table,"  and  e  con  verso 
the  person  who  keeps  may,  in  one  sense,  be 
said  to  set  up  a  gaming  table  pro  hac  vice. 
Commonwealth  v.  Burns,  4  J.  J.  Marsh.  (27 
Ky.)  177,  180,  181. 

An  Instruction  that  one  cannot  be  con- 
victed of  "keeping"  a  gambling  device  by 
reason  of  playing  upon  it  or  betting  with 
others,  and  that  he  must  have  the  custody, 
care,  and  control  of  it,  and  must  hold  it  in 
readiness  to  obtain  bettors,  and  that  even 
though  defendant  frequented  a  room,  and  bet 
and  gambled  therein,  yet,  if  some  one  else 
rented  the  room,  and  assumed  to  control  It, 
and  did  control  it  and  the  tables  or  devices 
therein,  defendant  is  not  guilty,  is  proper. 
City  of  Mexico  r.  Harris,  92  S.  W.  605,  507, 
115  Mo.  App.  707. 

One  who  merely  furnishes  a  table  upon 
which  to  play  a  game  of  craps,  and  partici- 
pates in  the  game  without  becoming  banker 
and  playing  against  the  crowd.  Is  not  guilty 
of  "keeping  and  exhibiting  a  gaming  table  or 
bank."  Coleman  v.  State,  87  S,  W.  152,  153, 
48  Tex.  Or.  B.  202. 


Keep  lier  red  hot 

A  command  of  an  engineer  of  a  railroad 
train  to  the  fireman  to  "keep  her  red  hot" 
meant,  of  course,  for  the  fireman  to  give  his 
concentrated  attention  to  keeping  up  the 
steam.  Southern  Ry.  Co.  v.  Cheaves,  36 
South.  691,  692,  84  Miss.  565. 

Keep  In  poesessioa 

The  words  "store  and  keep  in  i>ossefh 
sion,"  as  used  in  26  St  at  Large,  p.  60,  pro- 
hibiting the  unlawful  accepting,  receiving, 
storing,  and  keeping  in  possession  alcoholic 
liquors  contrary  to  law,  involve  the  idea  of 
continuity  or  habit,  and  have  no  different 
construction  or  meaning  in  counties  where 
the  sale  of  liquor  is  prohibited  from  that 
which  they  have  in  counties  where  Uquors 
are  lawfully  sold  through  dispensaries.  In 
a  prosecution  under  26  St.  at  Large,  p.  60, 
relating  to  the  unlawful  keeping,  storing  or 
receiving  of  alcoholic  liquors,  the  court  erred 
in  charging  that  it  was  unlawful  for  one 
to  have  Uquor  in  his  possession  in  a  pro- 
hibition county  without  reference  to  the 
quantity  or  purpose.  State  v.  Green,  71  S. 
E.  847,  848,  89  S.  C.  132. 

Keep  la  repair 

Maintain  synonymous,  see  Maintain. 

A  covenant  in  a  lease,  obligating  the  les- 
sor to  keep  the  premises  in  good  repair,  re- 
quires him  f6  maintain  them  in  as  sound 
condition  as  when  the  contract  was  made, 
and  to  repair  defects  caused  by  the  elements, 
arising  from  decay  or  natural  causes,  but 
not  to  improve  the  property  by  the  con- 
struction of  a  drain  to  carry  water,  which, 
in  wet  weather,  goes  into  the  basement 
Klngsted  v.  Wright  County  Co-operative  Co., 
133  N.  W.  399,  400,  116  Minn.  131. 

The  words  "keep  in  repair"  as  used  in 
Civ.  Code  1895,  §  3123,  making  it  the  duty 
of  the  landlord,  in  the  absence  of  a  stipula- 
tion to  the  contrary,  to  keep  the  premises 
in  "repair,"  are  not  technical  words,  but  are 
used  In  their  ordinary  sense.  To  "repair" 
is  to  mend ;  to  restore  to  a  sound  state  what- 
ever has  been  partially  destroyed;  to  make 
good  an  existing  thing;  restoration  after 
decay,  injury,  or  partial  destruction.  An  im- 
provement is  a  valuable  and  useful  addition, 
something  more  than  a  mere  repair  or  resto- 
ration to  the  original  condition.  Dougherty 
V.  Taylor  &  Norton  Co.,  63  S.  E.  928,  930,  5 
Ga.  App.  773. 

Where  the  contract  between  plaintiffs 
and  defendant  was  to  do  and  perform,  during 
the  space  of  five  years,  all  the  work  neces- 
sary for  building  wharves  and  "repairing 
and  keeping  in  good  order"  the  levee  and  the 
wharves  designated,  plaintiffs  were  bound 
to  do,  at  all  times,  the  work  necessary  to 
repair  and  keep  in  good  order  the  wharves 
and  levee,  and  to  leave  them  in  good  order 
at  the  expiration  of  the  period  named*.  Dav- 
is V.  New  Orleans,  13  La.  Ann.  624,  625 ;  Cor^ 
nell  ▼•  Yanartsdalen,  4  Pa.  364. 
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A  franchise  by  which  a  railway  com- 
pany  obtained  a  right  of  way  through  a  city 
street  proYided  that  such  railroad  would 
''keep  and  preserve  In  good  order  for  the 
use  of  the  citizens  of  the  town"  that  par- 
ticular street  Held,  the  obligation  of  the 
railroad  will  not  be  measured  by  the  size 
and  condition  of  the  city  at  the  time  the  con- 
tract was  entered  into,  but  by  the  new  and 
improved  methods  of  paving  demanded  by 
its  growth  and  changing  conditions,  which 
must  have  been  within  the  purview  of  the 
parties  at  the  time  of  making  the  contract, 
80  that  the  railroad  must  provide  a  perma- 
nent pavement,  where  It  was  necessary  to 
provide  the  public  with  the  same  accommo- 
dations as  were  afforded  by  similar  streets 
of  the  city.  City  of  New  Bern  v.  Atlantic  & 
N.  C.  By.  Co.,  75  S.  E.  807,  159  N.  C.  542 
(citing  4  Words  and  Phrases,  p.  3125). 

Keep  isunired 

A  covenant  in  a  contract  of  sale  of 
realty  to  keep  the  property  Insured  for  a 
sum  equaling  the  insurance  on  some  of  the 
buildings  at  the  date  of  the  contract  is  a 
covenant  to  continue  the'  insurance  as  it  was 
at  that  date,  and  no  abatement  of  purchase 
money  can  be  had  for  loss  by  Are  of  a  por- 
tion of  the  property  on  which  there  was  no 
insurance;  the  covenant  having  been  perform- 
ed. Conklyn  v.  Shenandoah  Milling  Co.,  70 
S.  B.  274,  275,  68  W.  Va.  567. 

Keep  on  premises 

Where  five  gallons  of  gasoline  ordered 
by  one  of  the  plaintiffs  for  use  at  his  home 
was  delivered  at  the  insured  factory  while 
the  buyer  was  out,  and,  when  he  returned 
shortly  thereafter,  he  directed  it  to  be  set 
outside,  where  it  remained  for  an  hour, 
when  it  was  taken  away,  the  presence  of  gas- 
oline under  such  circumstances  was  not  a 
violation  of  the  clause  In  the  policy  insuring 
the  factory  that  gasoline  should  not  be  kept 
or  allowed  on  the  premises  as  a  matter  of 
law.  Clute  V.  CUntonvllle  Mut.  Fire  Ins.  Co., 
129  N.  W.  661,  663,  144  Wis.  688,  32  li.  £L  A. 
(N.  S.)  240. 

A  fire  policy  stipulated  that  it  should  be 
void  if  gasoline  was  kept,  used,  or  allowed 
on  the  premises,  which'  were  used  for  a  res- 
taurant. Gasoline  was  kept  on  the  prem- 
ises for  use  in  carrying  on  the  business. 
Sometimes  gasoline  was  delivered  at  the  res- 
taurant for  use  in  it  and  In  the  business  of 
insured  in  another  building ;  but  the  quantity 
used  in  such  other  business  was  not  kept  in 
the  restaurant,  but  was  sent  to  such  other 
building.  Held,  that  the  gasoline  so  sent 
out  was  not  "kept,  used,  or  allowed"  on  the 
premises  insured.  American  Cent.  Ins.  Co. 
V.  Chancey  (Tex.)  127  S.  W.  577,  579. 

A  condition  in  a  fire  policy  rendering  it 
void  in  case  fireworks  should  be  **kept,  used, 
or  allowed"  on  the  premises  was  violated 
by  the  taking  of  fireworks  on  the  premises, 
and  there  setting  them  off  for  the  purpose 


of  an  exhibition.  Westchester  Fire  Ins.  Go. 
V.  Ocean  View  Pleasure  Pier  Co.,  56  S.  E. 
684,  687,  106  Va.  683. 

Ke«p  open 

The  offense  of  keeping  a  saloon  open  on 
Sunday  consists  in  not  keeping  it  closed  on 
Sunday,  and  it  is  not  material  whether  or 
not  any  sale  was  made,  on  that  day,  nor  what 
was  the  saloon  keeper's  Intent  in  not  keeping 
it  closed,  nor  whether  any  person  was  seen 
to  enter  or  depart  from  the  saloon.  State 
V.  Schell,  117  N.  W.  505,  22  S.  D.  340. 

A  shop,  warehouse,  or  workshop  may 
be  kept  open  on  the  Sabbath  within  the  pro- 
hibition of  the  statute  without  being  kept 
wide  open,  or  kept  open  in  the  same  man- 
ner and  for  the  same  purpose  in  which  and 
for  which  it  1b  kept  open  for  business  on 
week  days.  Where  a  person  who  operated 
a  shop  in  which  he  employed  nine  men  and 
twelve  women  opened  it  on  the  Sabbath  to 
allow  those  who  desired  to  go  in  and  work, 
and  nine  men  and  one  woman  went  in  and 
worked  during  the  day,  when  he  opened 
the  shop  again  to  permit  them  to  leave  in 
the  evening,  keeping  the  doors  locked  in  the 
meanwhile,  he  was  guilty  of  '^keeping  open" 
his  workshop  on  the  Lord's  Day.  Common- 
wealth V.  Kirshen,  80  N.  B.  2,  194  Mass. 
161,  10  Ann.  Cas.  948. 

Pen.  Code  1895,  {  390,  declaring  that  any 
person  who  shall  be  guilty  of  "keeping  open 
a  tippling-house"  on  the  Sabbath  day  or  Sab- 
bath night  shall  be  guilty  of  a  misdemeanor, 
was  originally  aimed  at  the  keeping  open 
of  houses  where  intoxicating  liquors  should 
be  drank  on  the  Sabbath  day.  "There  can 
be  no  keeping  open  of  a  tippling-house  on 
Sunday  which  is  innocent,  because  the  law 
forbids  it,  and  unless  he  who  keeps  it  open 
is  mentally  Irre^onsible  the  intention  to 
violate  the  law  will  be  conclusively  presumed. 
The  fact  that  a  saloon  is  kept  open,  though 
|)ut  for  an  instant  on  the  Sabbath  day,  tf 
unexplained,  will  authorize  a  Jury  to  con- 
vict— they  will  not  err  if  they  do  convict 
— but  the  defendant  has  the  right  to  ex- 
plain, and  then  it  would  be  for  the  jury  to 
decide  whether  urgent  necessity  and  inno- 
cence of  intention  Justified  the  accused,  or 
whether  the  excuse  is  a  hollow  subterfuge 
which  the  Jury  should  not  hesitate  to  spurn 
if  presented."  Richardson  v.  State,  59  S.  B. 
916,  918,  3  Ga.  App.  313. 

Sayles'  Ann.  Civ.  SL  1897,  art.  4542,  re- 
quires railroad  ticket  offices  to  be  kept  open 
for  one-half  hour  prior  to  the  departure 
of  each  train.  Held  that,  where  the  one  in 
charge  of  a  ticket  office  during  the  half  hour 
before  the  departure  of  a  train  absented 
himself  a  sufficient  time  to  attend  to  two 
separate  business  matters,  and.  to  incidental- 
ly hold  a  conversation  with  a  friend,  the 
office  was  net  "kept  open"  half  an  hour  prior 
to  the  departure  of  the  train,  within  the  stat- 
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ute.    Gulf,  C.  &  S.  F,  Ry.  Co.  t.  Dyer,  96  S. 
W.  12,  14,  43  Tex.  CLy,  App.  93. 


See  Dramshop  Keeper;  Innkeeper;  Liv- 
ery Stable  Keeper;  Restaurant  Keep- 
er; Saloon  Keeper;  Shopkeeper;  Time- 
keeper. 

Webster  defines  a  "keeper"  as  one  who 
has  the  care,  custody,  or  superintendence  of 
anything,  or  one  who  has  or  holds  possession 
of  anything.  In  re  Avdalas,  102  Pac.  674, 
677,  10  Cal.  App.  607. 

Of  anisnal 

Where  defendant,  as  the  head  of  his  fam- 
ily, occupied  certain  premises  on  which  a  vi- 
cious bulldog  belonging  to  his  wife  was  har- 
bored, and  defendant  was  present  there  each 
week  end  from  Friday  or  Saturday  until  the 
succeeding  Monday,  the  rest  of  his  time  be- 
ing spent  in  business  in  another  dLty,  he  was 
properly  found  to  be  the  keeper  of  the  dog, 
and  so  liable  for  Its  misconduct  Slater  v.- 
Sorge,  131  N.  W.  565,  666,  166  Mich.  173. 

Where  defendant,  some  six  weeks  prior 
to  plaintiff's  injury  by  being  bitten  by  de- 
fendant's dog,  delivered  the  dog  to  B.,  under 
an  arrangement  that  B.  should  keep  the  dog, 
but  that  defendant  might  sell  him  if  a  cus- 
tomer was  found,  and  the  injury  was  inflict- 
ed on  plaintiff  in  the  highway  in  front  of  B.'s 
premises,  B.,  and  not  defendant,  was  the 
"keeper"  of  the  dog,  within  Comp.  Laws,  S 
5593,  making  the  keeper  of  a  vicious  dog,  as 
distinguished  from  the  owner,  liable  for  in- 
juries caused  by  him.  Wetzel  v.  Bolster,  134 
N.  W.  1099,  1101,  169  Mich.  43. 

Of  iMwdyliowie 

A  '^keeper"  of  a  bawdyhouse  In  the  or- 
dinary meaning  of  the  woitl  "keeper"  is  one 
exercising  control  and  direction  over  it 
Griffin  V.  People,  99  Pac.  821,  322,  44  Colo. 
533. 

CJode  1906,  {  5055,  providing  that  every 
keeper  of  a  house  of  prostitution  shall  be 
punished  as  a  vagrant,  does  not  exclude  the 
right  to  prosecute  such  person  for  **keeping  a 
bawdyhouse";  the  latter  offense,  which  is 
distinct  from  vagrancy,  being  an  offense  at 
common  law,  which  still  prevails  in  Missis- 
sippi, where  not  abrogated  by  statute.  Gav- 
in V.  State,  50  South.  498,  96  Miss.  377. 

Of  bnildiAS  or  hotel 

Sess.  Acts  1901,  p.  219,  {  1  (Ann.  St 
1906,  §  9053 — 1),  requires  the  owner,  propri- 
etor, lessee,  or  "keeper",  of  office  buildings, 
etc.,  more  than  three  stories  high,  to  provide 
fire  escapes.  Section  5  (section  9053 — 5) 
makes  the  owner,  proprietor,  lessee,  or 
"manager"  of  a  building,  required  to  be 
equipped  with  fire  escapes,  who  neglects  for 
60  days  after  the  act  becomes  effective  to 
comply  with  the  act  guilty  of  a  misdemeanor. 
Acts  1903,  pp.  251,  252  (Ann. 'St  1906,  |§ 
9053-'-l  to  9053—3),  repealed  the  first  three 


sections  of  the  act  and  enacted  new  sections 
in  their  place,  but  section  1  of  the  act  as 
amended  required  the  owner,  proprietor,  les- 
see or  keeper  of  such  buildings  to  provide 
escapes  as  in  the  original  act  Section  2  pro- 
vided that,  if  a  fire  escape  was  found  upon 
inspection  to  be  unsafe,  the  owner,  proprie- 
tor, lessee,  or  keeper  should  repair  it,  and 
section  5  remained  unchanged.  Held,  that 
the  words  "manager  of  a  building"  did  not 
necessarily  mean  the  same  as  "keeper  of  a 
building,"  or  denote  any  particular  duties  in 
relation  to  the  building,  and  one  charged  a^ 
manager  of  a  building  with  violating  the 
act  could  not  be  convicted,  in  the  absence  of 
evidence  showing  that  his  duties  made  him  a 
keeper  of  the  building.  State  v.  Cook,  128 
S.  W.  212,  213,  148  Mo.  App.  383. 

The  phrase  "keeper  or  proprietor,"  in 
Acts  1899,  p.  352,  c  178,  requiring  the  "keep- 
er or  proprietor?'  of  a  hotel  over  two  stories 
in  height  to  provide  means  of  escape  in  case 
of  fire,  means  the  party  conducting  the  hotel, 
whether  he  be  the  owner  or  lessee,  and  does 
not  mean  the  owner  of  the  property  unless 
he  operates  it,  and  therefore  the  act  does  not 
impose  any  duty  on  the  owner  of  a  hotel  op- 
erated by  a  lessee.  Adams  v.  Cumberland 
Inn  Co.,  101  S.  W.  428.  430. 117  Tenn.  470. 

Of  fruit  stand 

As  shop  keeper,  see  Shop  Keeper. 

Of  sambllac  bovso 

Gambling  distinguished,  see  Gambling — 
Gaming. 

One  who  permits  many  people  to  come 
and  gamble  in  his  residence,  and  who  does 
not  charge  any  fees  or  superintend  the 
games,  but  plays  as  one  of  the  visitors,  and 
has  none  of  the  usual  gambling  house  para- 
phernalia, is  not  a  keeper  of  a  gambling 
house  within  the  purview  of  Acts  31st  Leg. 
c.  59,  entitled  "An  act  to  define  and  punish 
vagrancy."  Austin  v.  State,  135  S.  W.  1167, 
1171,  61  Tex.  Cr.  R.  673. 

Of  saloon  or  IntoaioatlaK  Uqaor 

*The  words  'dealer'  and  'keeper*  are 
synonymous,"  and  were  held  to  be  so  used  in 
an  indictment  charging  defendant  as  a  liq- 
uor dealer  or  keeper  of  a  barroom.  Hof- 
heintz  v.  State,  74  S.  W.  310,  311,  45  Tex.  Cr. 
R.  117. 

A  person  who  is  found  in  possession  of 
intoxicating  liquors  with  intent  of  disposing 
of  the  same  without  license  is  a  "keeper" 
within  Comp.  St  1903,  c.  50,  §  20.  Ford  v. 
State,  112  N.  W.  606,  607,  79  Neb.  309. 

In  an  action  under  Gen.  St  1909,  §  4387, 
authorizing  an  injunction  against  the  keep- 
ing of  a  place  where  intoxicants  are  illegally 
sold,  a  finding  that  defendant  was  guilty  of 
keeping  a  place  where  intoxicants  were  sold 
is  supported  by  evidence  that  he  sold  beer, 
which  he  kept  for  that  purpose  in  a  barrel  in 
an  alley,  the  want  of  other  paraphernalia 
not  preventing  the  spot  occupied   being  a 
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"place**  within  the  statute,  nor  did  its  loca- 
tion prevent  his  being  its  **keeper,"  so  long 
as  he  used  it  for  his  own  ends.  State  ▼. 
Dykes,  111  Pac.  179,  180,  83  Kan.  250. 

KELLY  POOL 

As  game,  see  Game. 

KENNEL 

A  kennel  license  issued  under  Pub.  Acts 
1907,  c.  167,  (  3,  as  amended  by  Pub.  Acts 


1909,  c.  65,  (  2,  is  not  vitiated  because  part 
of  the  dogs  were  kept  at  the  owner's  house; 
the  word  *'kenner*  not  meaning  the  house  or 
place  in  which  the  dogs  are  kept,  but  a  pack 
or  collection  of  dogs  usually  kept  or  bred 
for  hunting,  or  for  sale.  State  ▼.  Tripp,  81 
AtL  247,  249,  84  Conn.  040. 

KEPT 

See  Keep. 

Unlawfully  kept  as  unlawfully  hold  over, 
see  Unlawfully  Hold  Over. 
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KEROSENE 

As  inflammable  liquid,  see  Inflammable 
Liquid. 

It  is  a  matter  of  common  knowledge  that 
"kerosene"  is  a  product  of  crude  petroleum. 
Moeckel  v.  C.  A.  Cross  Ck>.,  76  N.  E.  447,  448, 
190  Mass.  280. 

KEYHOLES 

"Keyholes"  are  boles  in  tbe  crosshead  of 
a  locomotive  to  which  the  driving  rod  is  con- 
nected or  fastened  by  a  bolt  or  pin.  St.  Lou- 
is &  S.  F.  R.  Co.  V.  Vestal,  86  S.  W.  790,  791, 
38  Tex.  Civ.  App.  554. 

KEYSTONE 

The  word  "Keystone,"  in  its  primary  and 
ordinary  signification,  is  not  geographical.  It 
is  only  when  it  is  used  as  an  adjective  or 
otherwise  to  describe  a  state  that  it  signi- 
fies any  special  locality,  and  this  use  is  small 
in  comparison  to  its  use  in  its  broader  and 
more  general  sense.  It  was  therefore  prop- 
erly used  as  a  trade-name.  Buzby  v.  Davis, 
150  Fed.  275,  277,  80  O.  0.  A.  163,  10  Ann. 
Cas.  68. 

KICK— KICKING 

The  term  "kick,"  as  applied  to  the  pro- 
pulsion of  cars,  means  a  light  push  of  cars 
by  an  engine  by  which  such  cars  are  driven 
along  the  track  by  their  own  momentum. 
Day  V.  Ix)uisiana  Western  R.  Go.,  46  South. 
203,  121  La.  180. 

A  railroad  car  is  "kicked"  or  "shunted" 
when  it  is  set  in  motion  by  the  engine  and 
then  detached  to  travel  forward.  Lang  v. 
Missouri  Pac.  R.  Co.,  91  S,  W.  1012,  1013,  115 
Mo.  App.  489. 

A  car  is  said  to  be  "kicked"  when  it  is 
turned  loose  with  a  shove  from  the  locomo- , 
tlve.    Hurt  v.  Louisville  &  N.  R.  Co.,  76  S.  i 
W.  502,  116  Ky.  545.  ! 

The  word  "kicking"  in  railroad  parlance 
is  the  operation  of  giving  a  rapid  movement 
to  a  train  of  cars  before  coming  to  a  switch, 
of  sufllcient  force  to  drive  the  cars  intended 
to  go  upon  the  side  track  off  the  main  line  on 
which  the  train  was  moving,  and  then  to 
quickly  reverse  the  movement  of  the  other 
cars  which  remained  connected  with  the  en- 
gine. Brown  v.  Erie  R.  Co.,  176  Fed.  544, 
547,  100  C.  C.  A.  132. 

Flying  switch  synoiiyiiioiia 

The  word  "kicking,"  as  used  in  railroad 
parlance,  is  synonymous  with  making  a  flying 
switch.  Making  a  flying  switch  Is  not  negli- 
gence per  se  as  to  the  employ^  performing  it 
It  is  the  attempt  to  make  a  running  switch 
when  the  detached  car  has  no  brakeman  on 
it,  and  is  under  no  control,  that  is  declared 
tg  be  negligence,  because  highly  dangerous. 


Allen  T.  Atlantic  Coast  Line  R.  Co.,  58  S.  E. 
1081,  1082,  145  N.  C.  214  (citing  Wilson  v. 
Atlantic  Coast  Line  R.  Co.,  55  S.  £.  257, 
142  N.  C.  336. 

The  practice  in  railroading  of  making 
flying  switches  embraces  what  is  called*  "kick- 
ing cars."  Lacey  v.  Louisville  &  N.  R.  Co., 
152  Fed.  134,  136,  81  C.  C.  A.  352  (citing 
Beach,  Contrib.  Neg.  [3d  Ed.]  i  217), 

As  stamp 

See  Stamp. 

KICK  SIONAI. 

A  "kick  signal"  is  one  calling  for  a  quick 
and  sudden  movement  of  the  train.  Texas 
Mexican  Ry.  Co.  v.  Higgins,  99  S.  W.  200, 
201,  44  Tex.  Civ.  App.  523. 


See  Steam  Kicker* 

KIDNAPPING 

Blackstone  defines  "kidnapping^  to  be 
the  "forcible  abduction  of  a  man,  woman,  or 
child  from  their  own  country  and  sending 
them  into  another."  The  word  "kidnap"  has 
a  technical  meaning.  It  is  derived  from  tbe 
common  law,  and  must  be  interpreted  accord- 
ing to  its  technical  meaning  at  common  law. 
Both  under  the  common  law  and  under  the 
statute  it  means  to  take  and  carry  away  any 
person  forcibly  or  fraudulently  beyond  the 
boundaries  of  the  state.  The  characteristics 
and  limits  of  this  offense  are  differently 
drawn  by  legal  writers.  It  has  been  describ- 
ed as  the  most  aggravated  species  of  false 
imprisonment,  and  defined  to  be  the  stealing 
and  carrying  away  and  secreting  of  any  per- 
son. It  has  been  held  that  transportation  to 
a  foreign  country  is  not  a  necessary  part  of 
the  offense ;  and  Bishop  defines  it  as  "false 
imprisonment,  aggravated  by  conveying  the 
imprisoned  person  to  some  other  place." 
State  V.  Harrison,  59  S.  E.  867,  870,  145  N. 
C.  408  (citing  5  Words  and  Phrases,  p.  3928). 

In  a  prosecution  for  kidnapping,  under 
Pen.  Code  1895,  {  110,  providing  that  any  per- 
son who  forcibly,  etc.,  takes  or  entices  away 
a  child  under  the  age  of  18  years  from  its 
parent  or  guardian  or  against  his  will,  or 
without  his  consent,  is  guilty  of  "kidnap- 
ping," that  a  17  year  old  girl,  alleged  to  have 
been  kidnapped,  was  a  prostitute,  is  no  de- 
fense. Hunt  V.  State,  69  S.  E.  42,  43,  8  Ga. 
App.  374. 

"It  is  only  where  the  child  has  no  parent 
or  guardian  that  it  is  'kidnapping*  to  forcibly, 
maliciously,  or  fraudulently  lead,  take,  or 
carry  it  away,  or  decoy  or  entice  it  away, 
against  its  will  or  without  its  consent.  This 
being  true,  a  count  in  an  indictment  charging 
that  the  accused  did  these  things  against  the 
will  or  consent  of  the  child  should  allege  that 
it  had  no  parent  or  guardian,  and  is  fatally 
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defectlTe  without  such  an  allegation.*'    Sut- 
ton T.  State,  50  S.  B.  eO,  61,  122  Ga.  158. 

Under  the  statute  subjecting  to  punish- 
ment every  person,  who  without  lawful  au- 
thority, forcibly  seizes  and  confines  another, 
or  inveigles  or  kidnaps  another,  with  Intent 
to  send  him  out  of  the  state  against  his  will, 
an  information  charging  that  defendant  did 
forcibly  seize  and  confine  and  did  Inveigle 
and  kidnap  another  charges  the  single  crime 
of  **klduapplng."  The  crime  charged  could 
have  been  committed  by  doing  any  one  or  all 
of  the  acts  alleged.  State  v.  White,  87  Pac. 
1S7,  139,  48  Or.  416. 

Where  a  husband,  who  by  a  conclusive 
decree  of  divorce  lost  the  custody  of  a  child, 
took  the  child  while  pretending  to  act  under 
the  decree  permitting  him  to  visit  it  at  stated 
periods,  and  without  the  consent  of  the  wife, 
who  had  been  awarded  its  custody,  carried 
it  out  of  the  state  pursuant  to  a  willful  and 
deliberate  purpose  at  the  time  of  the  taking 
to  obtain  the  custody  thereof,  he  was  guilty 
of  kidnapping,  within  Rev.  St.  1908,  {  1668, 
defining  "kidnapping"  as  the  forcible  abduc- 
tion, stealing  away,  or  secreting  of  a  man, 
woman,  or  child.  Lee  v.  People,  127  Pac. 
1023,  1024,  53  Colo.  507. 

KIDNEY 

See  Floating  Kidney. 

KILL 

See  Assault  with  Intent  to  Kill ;  Intent 
to  Kill;  Premeditated  Killing;  Un- 
lawful Killing. 

'The  word  *murder'  Is  a  legal  and  tech- 
nical term  and  Implies  something  more  than 
mere  killing,  though  it  includes  all  the  ele- 
ments of  the  latter  word,  but  there  Is  noth- 
ing technical 'about  the  word  'kill.'  It  means 
to  deprive  of  life;  to  put  to  death;  to  slay." 
An  allegation  that  defendant  did  "kill  and 
murder"  the  deceased  is  a  sufficient  allega- 
tion that  the  latter  died.  State  v.  Sly,  80 
Pac.  1125,  1127,  11  Idaho,  110.  ' 

The  words  "kill  and  murder"  form  a 
strictly  legal  phrase.  Canterbury  v.  State, 
43  South.  678,  682.  90  Miss.  279  (dissenting 
opinion). 

An  information  in  extradition  proceed- 
ings, charging  accused  with  "assault  with  in- 
tent to  kill  and  murder,"  sufficiently  brings 
the  offense  within  article  10  of  the  treaty 
with  Great  Britain,  authorizing  extradition 
of  persons  charged  with  "assault  with  in- 
tent to  commit  murder."  An  assault  with  in- 
tent to  kill  and  murder  is  practically  the 
same  as  an  assault  with  Intent  to  commit 
murder,  though  the  words  "to  kill"  do  not 
necessarily  imply  more  than  the  destruction 
of  life,  which  may  have  been  caused  without 
guilt,  while  to  commit  murder  implies  killing 
with  malice  aforethought     But  the  use  of 


the  word  "kill"  In  the  conjunctive  with  "mur- 
der" shows  that  it  was  intended  to  charge 
the  commission  of  the  crime  of  assault  with 
intent  to  kill  with  malice  aforethought  Unit- 
ed States  V.  Piaza,  133  Fed.  998,  999. 

The  term  "killed,"  as  used  in  Pen.  Code, 
§  1510,  providing  that  when  the  coroner  is 
informed  that  a  person  has  been  killed,  or 
has  committed  suicide,  or  has  suddenly  died 
under  such  circumstances  as  to  afford  a  rea- 
sonable ground  to  suspect  that  his  death  has 
been  occasioned  by  the  act  of  another  by 
criminal  means,  does  not  embrace  every 
means  of  death,  but  Is  qualified  by  the  other 
clauses  used  in  the  statute,  and  refers  only 
to  a  killing  that  is  sudden  and  unusual  and 
of  such  nature  as  to  indicate  a  possibility  of 
death  by  the  hands  of  the  deceased,  or 
through  the  instrumentality  of  some  other 
person.  Morgan  v.  San  Diego  County,  86 
Pac.  720,  722,  3  Cal.  App.  454. 

The  word  "killed,"  as  used  in  San  Fran- 
cisco Charter,  art.  8,  c.  10,  §  4,  providing  a 
pension  for  widows  of  police  officers  killed 
while  performing  duty,  applies  to  death  re- 
sulting from  violence  or  external  force.  Bd- 
wards  v.  Sweigert,  115  Pac.  256,  258,  15  Cal. 
App.  503. 

The  word  "killed"  as  used  in  the  con- 
stitution, providing  that  a  benefit  shall  be 
paid  to  the  beneficiaries  named  in  the  cer- 
tificate **in  case  of  death  by  accident,"  but 
that,  If  a  member  suspended  for  nonpayment 
of  dues  shall  be  "injured"  during  his  delin- 
quency, the  delinquent  shall  receive  no  in- 
demnity therefor,  "nor  shall  his  beneficiaries 
receive  anything  should  he  be  'killed'  dur- 
ing such  period  of  delinquency,"  and  provid- 
ing for  reinstatement  of  the  delinquent  mem- 
bers, refers  to  the  result  of  the  accident,  and 
not  to  the  accident  from  which  death  ensues; 
and,  where  the  death  of  a  member  occurred 
after  his  reinstatement,  and  while  he  was  In 
good  standing,  his  beneficiary  was  entitled  to 
benefits,  though  the  accident  from  which 
death  ensued  occurred  during  the  member's 
delinquency.  Roth  v.  Travelers'  Protective 
Ass*n  of  America,  116  S.  W.  31,  83,  102  Tex. 
241, 182  Am.  St  Rep.  871,  20  Ann.  Cas.  97. 

KUiLED  DOWK 

"Killed  down"  is  an  expression  used  by 
electricians,  meaning  that  the  current  of  elec- 
tricity has  been  cut  off.  Woelflen  v.  Lewis- 
ton-Clarkson  Co.,  95  Pac  493,  495,  49  Wash. 
405. 

khiLino  nr  sxxf-defense 

See  Self-Defense. 

KILN  DOORS 

As  machinery,  see  Machinery. 

KILO 

A  "Wlo"  is  the  equivalent  of  2.20462125 
pounds,  or  practically  2%  pounds.  Ellsworth 
V.  Knowles,  97  Pac  690,  692,  8  Cal.  App.  630. 
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The  words  "pound"  and  "kilo"  designate 
units  of  weight  of  different  systems;  a  pound 
being  the  unit  of  weight  In  the  system  in 
most  conmion  use  in  this  country,  while  the 
word  "kilo"  is  an  abbreylation  of  the  word 
"kilogram/*  which  Is  the  unit  of  weight  of 
a  system  not  in  such  common  use  in  this 
country,  but  well  known  and  understood. 
Ellsworth  v.  Knowles,  97  Pac.  690,  692,  8 
GaL  App.  630. 

KIN 

See  E[lndred;   Nearest  of  Kin;   Next  of 
Kin. 

The  primary  and  ordinary  meaning  of 
the  word  "kin"  is  related  by  the  tie  of  con- 
sanguinity. State  Y.  Tucker,  93  N.  E.  3,  4, 
174  Ind.  715,  31  L.  R.  A.  (N.  S.)  772,  Ann. 
Gas.  1913A,  100. 

A  testator  gave  his  estate  to  a  trustee  to 
pay  the  income  therefrom  to  his  sons  and 
daughter,  and  "from  and  after  the  death  of 
either  of  my  sons  or  daughter  and  until  the 
death  of  all  of  them  to  pay  the  income  which 
he  or  she  would,  if  living,  have  received  to 
such  person  or  persons  of  kin,  to  such  son  or 
daughter  as  he  or  she  may  by  will  have  ap- 
pointed, and  In  default  of  such  appointment 
to  the  child  or  children  of  such  son  or  daugh- 
ter," and  one  of  the  sons  on  dying  appointed 
the  income  among  his  children,  including 
among  them  an  adopted  child  not  of  the  kin 
nor  blood  of  the  donor.  Held,  that  such  ap- 
pointment to  the  adopted  child  is  invalid; 
and  that  even,  if  there  should  be  a  total  de- 
fault, the  adopted  child  would  not  be  en- 
titled to  assert  any  rights  to  a  portion  of  the 
income  under  the  alternative  provision  in  the 
will  of  the  donor,  inasmuch  as  she  Is  not  ar 
child  of  her  adopted  father  within  the  mean- 
ing of  the  will  of  the  lat ter's  father ;  the  words 
"kin"  and  "kindred"  when  used  in  a  will  be- 
ing limited  to  blood  relatives.  In  re  Free- 
man's Estate,  40  Pa.  Super.  Gt  31,  39. 

With  the  exception  of  a  few  special  be- 
quests, and  a  provision  for  the  erection  of  a 
monument  and  a  direction  that  any  note  ow- 
ing him  by  any  of  his  "kin"  should  be  can- 
celed and  the  amount  given  to  such  "rela- 
tive," a  will  provided  for  the  distribution  of 
the  estate  among  testator's  relatives  "equal- 
ly as  provided  by  statute,  as  if  no  will  had 
been  made,"  thus  embracing  only  blood  rela- 
tives. Held,  that  the  words  "kin,"  "relative," 
and  "relatives"  referred  prima  facie  to  blood 
connections  only,  so  that  the  husband  of  tes- 
tator's niece  was  still  liable  on  notes  given  to 
the  testator.  Boyd  v.  Perkins,  113  S.  W.  95, 
96,  130  Ky.  77. 

KIND 

See  Like  Kind. 
Any  kind,  see  Any. 

The  term  "kind  of  light,"  as  used  in  a 
requirement  that   railroad   companies   shall 


maintain  at  all  points  of  street  Intersection 
by  their  railroad  the  same  "kind  of  lights" 
maintained  by  the  town  at  other  street  cross- 
ings, refers  to  class,  or  sort,  rather  than  to 
grades,  or  degrees,  of  the  same  class;  that 
is.  It  refers  to  such  general  kind  and  class- 
ifications as  electricity,  gas,  oil,  and  the  like, 
and  not  to  various  grades  of  such  general 
classes.  Ghicago,  I.  &  L.  R.  Go.  v.  Town  of 
Salem,  82  N.  E.  913,  915,  170  Ind.  153,  19  L. 
R.  A  (N.  S.)  658. 

A  designation  of  Trinidad  Lake  asphalt 
as  the  material  to  be  used  for  paving  was 
the  designation  of  a  "kind  of  material," 
within  Kansas  Gity  Charter,  art  9,  |  2,  pro- 
viding for  the  selection  by  property  owners 
of  the  material  with  which  a  street  shaU  be 
paved  from  not  less  than  two  kinds  of  ma- 
terial and  not  the  designation  only  of  a  spe- 
cies of  kind  based  on  mere  locality  of  the 
material  designated.  Barber  Asphalt  Pav- 
ing Go.  V.  Field,  86  S.  W.  860,  865,  188  Mo. 
182. 

A  bltulithic  pavement  consisting  of  a 
stone  foundation  upon  which  rest  layers  of 
small  stone  coated  with  coal  tar,  pitch,  as- 
phalt, or  a  mixture  thereof,  or  other  equiva- 
lent bituminous  material,  which  pavement  is 
patented,  is  a  "kind  of  pavement,"  as  dis- 
tinguished from  a  sheet  asphalt  pavement, 
and  not  merely  a  different  make,  style,  or 
brand  of  the  same  Mnd.  Union  Paving  Go. 
V.  Board  of  Contract  and  Supply  of  Gity  of 
Schenectady,  134  N.  Y.  Supp.  740,  743,  74 
Misc.  Rep.  646. 

The  phrases  "kind  of  trade  or  business" 
and  "kind  of  work,"  as  used  in  a  schedule 
of  rates  In  an  employer's  indemnity  policy, 
refer  generally  to  the  nature  of  the  work  car- 
ried on,  so  as  to  include  all  who  are  engaged 
in  the  prosecution  of  the  work,  even  though 
the  kind  of  work  be  designated  as  "boiler 
makers,"  "blacksmiths,"  etc.;  and  the  com- 
pensation of  all  employes,  whose  injuries  or 
death  appellant  is  indemnified  against,  fur- 
nishes the  measure  for  determining  the 
amount  of  premiums  earned,  and  includes 
employes  of  a  i>ower,  heat,  and  light  depart- 
ment of  the  plant,  although  they  are  in  a 
building  separated  from  the  rest,  and  time- 
keepers and  drivers,  although  they  did  not 
work  upon  the  premises  all  of  the  time.  Em- 
pire State  Surety  Go.  of  New  York  v.  Mor- 
an  Bros.  Go.,  127  Pac.  1104,  ^06,  71  Wash. 
171. 

KINDERGARTEN 

In  Greater  New  York  Charter,  author- 
izing the  establishment  of  elementary  schools 
and  kindergartens,  and  providing  that  no 
female  teacher  of  a  ndxed  class  shall  receive 
less  than  $60  a  year  more  than  a  female 
teacher  of  a  girls*  class  of  a  corresponding 
grade,  the  term  "female  teacher"  refers  to 
teachers  of  the  graded  classes  and  Is  to  be 
distinguished  from  the  "Kindergarten,"  whidi 
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refers  to  teachers  in  kindergartens  in  which 
no  grades  exist  and  where  the  children  are 
usually  boys  and  girls  of  the  ages  of  from 
4  to  6  years.  The  provision  for  the  addition- 
al annual  compensation  of  $60  has  reference 
only  to  female  teachers  in  the  regular  grad- 
ed school  work  and  does  not  entitle  a  kin* 
dergartner  to  such  additional  compensation. 
Bronx  Borough  Teachers'  Ass'n  v.  Board  of 
Education,  118  N.  Y.  Supp.  483,  484. 

Const,  art  9,  {  5,  requires  the  Legislature 
to  provide  for  a  system  of  "common  schools'* 
by  which  a  free  school  shall  be  kept  up  and 
supported  in  each  district.  Section  6  pro- 
vides that  the  "public  school  system'*  shall 
include  **primary  and  grammar  schools,"  and 
such  high  schools,  evening  schools,  etc.,  as 
may  be  established  by  legislative  or  local 
authority,  and  further  provides  that  the  en- 
tire revenue  derived  from  the  state  school 
fund  shall  be  applied  exclusively  to  the  sup- 
port of  "primary  and  grammar  schools." 
Pol.  Code,  §§  1622,  1861,  reiterate  the  require- 
ment that  the  revenue  of  the  state  school 
fund  shall  be  applied  solely  to  primary  and 
grammar  schools.  Section  1532  requires  the 
Superintendent  of  Public  Instruction  to  ap- 
portion the  balance  of  the  state  school  fund 
which  remains  after  providing  for  teachers 
to  the  several  counties  according  to  their 
"average  daily  attendance,"  as  shown  by  re- 
ports of  the  county  superin^ndents  for  the 
preceding  year.  Sections  1617,  1662,  and  1663 
recognize,  and  make  certain  provisions  in  re- 
lation to,  the  adoption  of  kindergartens  as 
part  of  the  "public  primary  schools"  in  cities 
and  towns.  Held  that,  notwithstanding  the 
legislative  designation  of  kindergartens  as 
primary"  schools,  such  institutions  are  not 
primary  and  grammar  schools,"  within  the 
meaning  of  the  constitutional  and  statutory 
provisions  for  the  distribution  of  the  state, 
school  fund,  and  the  kindergarten  attend- 
ance is  not  to  be  computed  in  ascertaining 
the  proportion  of.  the  school  fund  to  which  a 
county  is  entitled.  Los  Angeles  County  v. 
Kirk,  83  Pac.  250,  251, 148  Cal.  385. 

"The  term  'kindergarten*  was  devised 
to  apply  to  a  system  elaborated  for  the  in- 
struction of  children  of  very  tender  years, 
which  by  guiding  their  inclination  to  play 
into  organized  movement,  and  investing  their 
games  with  an  ethical  and  educational  value, 
teaches,  besides  physical  exercises,  habits  of 
discipline,  self-control,  harmonious  action  and 
purpose,  together  with  some  definite  lesson 
of  fact.  It  is  apparent  that  the  work  con- 
templated by  such  a  system  is  purely  pre- 
liminary to,  and  entirely  different  in  char- 
acter from,  the  ordinary  work  of  the  comr 
mon  school,  and  is  in  fact  designed  to  fit 
very  young  children,  whose  minds  and  bodies 
are,  solely  because  of  their  tcfnder  age,  -not 
yet  capable  of  the  instruction  contemplated 
in  an  ordinary  school,  for  such  school  work." 
Los  Angeles  County  v.  Kirk,  83  Pac.  250,  251, 
148  CaL  385  (quoting  iind  adopting  Sinuott  v. 
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Colombet,  40  Pac  329, 107  CaL  187,  28  L.  R. 
A.  594). 

KINDRED 

See  Next  of  Kindred 
As  ohild 

See  Child— Children  (In  Statutes). 
niesitimates 

The  statute  of  descents  must  be  under- 
stood as  merely  lajdng  down  general  rules 
of  inheritance,  and  not  as  completely  and  ac- 
curately defining  how  the  status  of  the  per- 
sons who  are  to  take  under  the  statute  Is  to 
be  created  by  which  the  capacity  to  inherit 
is  given,  but  these  requisites  must  be  sought 
elsewhere,  and  the  worhs  "children"  and 
"child"  in  the  first  clause,  "issue**  in  the 
phrase  "if  he  leaves  no  issue,*'  in  subsequent 
clauses,  and  "kindred**  in  the  last  two  claus- 
es of  the  statute  clearly  include  a  child  made 
legitimate  by  the  marriage  of  its  parents  and 
acknowledged  by  the  father  after  its  birth 
in  the  manner  pointed  out  by  other  statutory  * 
provisions.  Finley  v.  Brown,  123  S.  W.  359, 
363,  122  Tenn.  316,  25  L.  R.  A.  (N.  S.)  1285. 

As  kindred  by  blood 

The  word  "kindred,"  in  its  primary  legal 
acceptance,  means  relatives  by  blood.  The 
word  "kindred,**  as  used  in  Rev.  St.  1899,  § 
2908,  providing  that  the  property  of  one  dy- 
ing intestate  shall  descend  to  his  kindred, 
means  blood  kinship.  Under  sections  524&- 
5248,  making  it  lawful  to  adopt  a  child  as 
heir  or  devisee,  and  giving  an  adopted  child 
the  same  rights  against  its  adopted  parents 
as  to  support  and  humane  treatment  as  chil- 
dren have  against  lawful  parents,  and  con- 
fining the  effect  of  such  provision  to  persons 
executing  the  deed  of  adoption,  the  act  of 
adoption  does  not  bring  the  adopted  child 
into  relationship  with  any  one  but  the  adop- 
tive parent,  and  such  child  cannot  inherit 
from  the  brother  of  her  deceased  adoptive 
father  the  share  which  the  adoptive  father 
would  have  taken  had  be  survived  such  broth- 
er. Hockaday  v.  Lynn,  98  S.  W.  585,  587, 
200  Mo.  456,  8  L.  R.  Al  (N.  S.)  117,  118  Am. 
St  Rep.  672,  9  Ann.  Cas.  775. 

A  testator  gave  his  estate  to  a  trustee  to 
pay  the  income  therefrom  to  his  sons  and 
daughter,  and  "from  and- after  the  death  of 
either  of  my  sons  or  daughter  and  until  the 
death  of  all  of  them  to  pay  the  income  which 
he  or  she  would,  if  Uvlng,  have  received  to 
such  x>erson  or  persons  of  kin,  to  such  son  or 
daughter  as  he  or  she  may  by  will  have  ap- 
pointed, and  in  default  of  such  appointment 
to  the  child  or  children  of  such  son  or  daugh- 
ter,** and  one  of  the  sons  on  dying  appoint- 
ed the  Income  among  his  children,  including 
among  them  an  adopted  child  not  of  the  kin 
nor  blood  of  the  donor.  Held,  that  such  ap- 
pointment to  the  adopted  child  is  invalid; 
and  that  even,  if  there  should  be  a  total  de- 
fault, the  adopted  child  would  not  be  en- 
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titled  to  assert  any  rights  to  a  portion  of 
the  income  under  the  alternative  provision  in 
the  will  of  the  donor,  inasmuch  as  she  is  not 
a  child  of  her  adopted  father  within  the 
meaning  of  the  will  of  the  latter^s  father  the 
words  '*kin"  and  ''kindred*'  when  used  in  a 
will  being  limited  to  blood  relatives.  In  re 
Freeman's  Estate,  40  Pa.  Super.  Ct  31,  39. 

In  a  bequest  of  personalty,  the  word 
"family"  is  synonymous  with  '•kindred,*'  those 
related  by  blood  who  are  entitled  as  next  of 
kin  under  the  statute  of  distribution.  Ja- 
cobs ▼.  Prescott,  65  Atl.  761,  762,  102  Me. 
63. 

Ky.  St  I  2071,  provides  that  an  adopted 
child  shall  be  capable  of  inheriting  as  though 
he  were  the  child  <fl  the  petitioner.  Section 
1393,  subsec.  1,  provides  that  when  a  person 
dies  intestate  his  real  estate  descends,  first,  to 
his  "children**  and  their  descendants.  Sec- 
tion 1401  of  the  same  chapter,  limiting  sec- 
tion 1393,  provides  that  if  an  infant  having 
title  to  real  estate  derived  by  gift,  devise,  or 
'  descent  from  one  of  its  parents  dies  without  is- 
sue such  estate  shall  descend  to  that  "parent** 
and  his  or  her  "kindred/*  and,  if  none,  then 
to  the  other  parent  and  his  or  her  kindred. 
And  section  460  declares  that  the  common- 
law  rule  that  statutes  in  derogation  thereof 
should  be  strictly  construed  does  not  apply  to 
such  revision,  but  that  its  provisions  are  to 
be  liberally  construed  with  a  view  to  promote 
its  object  Held,  that  the  purpose  of  the  limi- 
tation was  to  prevent  the  estate  of  the  par- 
ent from  being  distributed  to  strangers  to  his 
blood;  that  the  word  "kindred"  in  section 
1393  was  not  necessarily  confined  to  blood 
relations,  but  might  include  a  relation  In  law, 
as  an  adopted  child,  and  that  the  word  "chil- 
dren*' in.  subsection  1  was  not  necessarily 
confined  to  children  born  in  lawful  wedlock, 
but  might  include  children  by  adoption ;  that 
within  section  1401  the  foster  parent  of  an 
adopted  child  was  a  "parent**;  and  hence 
that  an  adopted  child  inheriting  from  his 
parent  was  on  the  same  footing  as  a  natural 
child,  so  that  where  he  inherited  from  his 
foster  father,  and  then  died  in  infancy  with- 
out issue,  the  estate  went  back  to  the  fa- 
ther's kindred,  to  the  exclusion  of  his  natural 
mother.  Lanferman  v.  Yanzile,  150  S.  W. 
1008,  1010,  150  Ky.  751. 

KINETOSCOPE 

While  a  city  ordinance  imposing  a  license 
toe  on  and  prescribing  the  location  of  muse- 
ums, panoramas,  cycloramas,  kinetoscope,  or 
phonograph  parlors,  does  not  specifically  re- 
fer to  the  motion  picture  business,  it  is  sufll- 
dently  covered  by  the  words,  "panorama" 
and  "kinetoscope,"  and  must  be  held  to  be 
within  the  contemplation  of  the  ordinance. 
Laurelle  ▼.  Bush,  119  Pae.  953,  955^  17  Cal. 
App.  409. 

A  "kinetoscope"  is  a  machine  for  produc- 
ing animated  pictures,  a  mechanical  contriv- 


ance involving,  among  other  things,  a  trans- 
parent or  translucent  narrow  film  on  whicdi  a 
series  of  photographs  consecutively  represent 
the  continuous  development  of  movement  or 
action  in  the  persons  or  things  which  are  the 
subject  of  such  photographs. — ^Laurelle  v* 
Bush,  119  Pae.  963,  955,  17  CaL  App.  409. 

KING 

See  Restraints  of  Kings  or  Prince& 

KINK 

See  SunElnk. 

KITING 

An  agent  has  no  authority  to  nse  the 
prindpal's  bank  deposit  as  a  basis  for  a  'Idt- 
ing"  business  with  another  person,  consisting 
of  «n  exchange  of  checks  to  temporarily  raise 
money  or  credit,  for  the  agent's  private  bene- 
fit. Farmers'  ft  Merchants'  Bank  of  Wil- 
liamston  v.  Germanla  Life  Ins.  Co.,  64  S.  £. 
902,  908,  160  N.  a  77a 

KITTIE 

Kate  and  "Kittle"  are  the  same  name; 
one  being  a  nickname  and  the  other  a  pet 
name  for  Catherine.  Corr  v.  Sun  Printing 
&  PubUshing  Ass'n,  69  N.  £.  288^  290,  177  N. 

y.  131. 
KNEES 

In  defendant's  sawmill  where  the  inju- 
ries sued  for  were  sustained,  was  a  carriage 
or  carrier  upon  which  logs  were  held  while 
being  sawed  into  lumber  and  upon  which 
were  "knees"  or  upright  pieces  about  12  or 
14  feet  apart,  connected  with  which  were  ap- 
pliances known  as  "dogs,"  controlled  by  lev- 
ers in  the  hands  of  workmen  known  as  dog- 
gers. The  dogs  were  made  of  iron  fashioned 
like  claws,  and  when  in  proper  condition  and 
properly  controlled  should  close  upon  the  logs 
and  hold  them  securely  against  the  knees  to 
prevent  lateral  motion  of  the  logs  while  be- 
ing sawed.  Moses  v.  Grant  Lumber  Co.,  38 
South.  684, 114  La.  933. 

KNEW 


See  Know;  Well  Knew. 

KNIFE 

See  Penknife. 

As  deadly  weapon,  see  Deadly  Weapon. 

KNOCKED  DOWN 

"Knocked  down,"  relating  to  a  shipmoit 
of  wagons,  meant  that  the  wagons  were  not 
set  up  in  running  order,  but  taken  to  pieces 
when  packed  in  the  car.  Mouton  v.  Louis- 
ville ft  N.  B.  Co.,  29  South.  602,  604,  128  Ala. 
537. 
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The  term  "knocked  down,"  used  to  de- 
scribe the  condition  of  a  traction  engine  on 
arrival  at  its  destination,  means  that  its  sev- 
eral parts  had  to  be  put  together  in  order  to 
its  operation.  Aultman  &  Taylor  Machinery 
Co.  V.  Gay,  02  S.  B.  946,  947,  108  Va.  647. 

KNOCKING  DOWN 

The  act  of  cutting  or  removing  coal  is 
called  "knocking  down."  Ivy  Coal  &  Coke 
Co.  V.  Alabama  Coal  &  Coke  Co.,  33  South. 
547,  548,  135  Ala.  679,  93  Am.  St  Bep.  46. 

« 

KNOT 

*'The  log  was  Invented  about  the  same 
time  which  Inaugurated  measuring  of  the 
sea  or  marine  miles,  known  as  ^English  geo- 
graphical' miles.  *  *  ♦  The  sea  mile, 
knot,  geographical  or  marine  mile  measures 
6,086.7  feet  on  the  sea,  on  the  sCale  of  60 
geographical  or  sea  miles  to  a  degree."  In 
the  Muscongus  Grant  by  the  council  of  Ply- 
mouth in  Devon,  England,  between  1620  and 
1635,  after  the  Inauguration  of  the  geographi- 
cal or  marine  mile,  granting  certain  land, 
etc.,  within  three  miles  of  the  main  land,  the 
three-mile  limit  is  to  be  measured  by  the 
geographical  or  marine  mile  or  "knot,"  and 
not  by  the  statute  mile.  Lazell  v.  Board- 
man,  69  Atl.  97,  99,  103  Me.  292,  13  Ann.  Cas. 
673  (citing  Bockland,  Mt.  D.  &  S.  S.  Co.  v. 
Fessenden,  8  Ati.  550,  79  Me.  140). 

KNOW 

See  Bound  to  Know ;  Do  not  Know. 

In  law  to  "know"  is  to  possess  informa- 
tion. Bouv.  Law  rWLct  verbo  "knowingly." 
Hence,  one  who  states  a  fact  without  possess- 
ing information  does  not  know  the  fact,  and 
makes  a  "false  statement"  Statemepts  not 
known  to  be  true  by  the  person  making  them 
are  in  law  false.  United  States  v.  Bradford, 
148  Fed.  413,  424  (citing  Lynch  v.  Mercantile 
Trust  Co.,  18  Fed.  486). 

The  words  "not  knowing,"  or  "having 
no  reasonable  grounds  to  suspect,"  or  "knew," 
or  "know,"  or  "had  reasonable  grounds  to 
suspect,"  when  used  in  an  instruction  in  an 
action  for  injuries  to  a  passenger  while  at- 
tempting to  board  a  train  in  consequence  of 
the  starting  of  the  train,  relating  to  the 
knowledge  or  want  of  knowledge  of  the  con- 
ductor in  starting  the  train  before  the  passen- 
ger had  boarded  it,  are  legal  equivalents. 
Choctaw,  O.  &  G.  R.  Co.  v.  Hickey,  99  S.  W. 
839,  842,  81  Ark.  579. 

In  an  action  for  damages  from  a  trespass 
by  defendant's  cattie,  an  issue  as  to  whether 
defendant  "knew  or  Intended"  that  the  cattie 
herded  by  him  outside  of  i>laintifiC*s  fence 
would  break  the  fence  was  not  erroneous  on 
the  theory  that,  if  defendant  either  knew  or 
intended,  then  plaintiff  would  be  entitied  to 
recover,  since  in  such  connection  the  words 


**knew"    and    'Intended"    were    equivalent. 
Moore  ▼.  Pierson  (Ter.)  93  S.  W.  1007,  1008. 

A  statutory  provision  that  engineers,  aft- 
er stopping  and  before  proceeding  to  run  a 
train  over  a  railway  crossing,  must  "know 
the  way  to  be  clear"  means  not  only  that 
the  crossing  is  free  from  immediate  obstruc- 
tion but  free  from  danger  of  such  obstruction 
as  ought  reasonably  to  be  expected,  but  it 
does  not  require  knowledge  that  the  way  wiU 
certainly  remain  clear  against  all  after-oc- 
curring or  extraordinary  happenings.  South- 
ern Ry.  Co.  V.  Bonner,  37  South.  702,  706, 
141  Ala.  517. 

As  •actual  knowleds* 

The  word  "know,"  used  in  a  rule  requir- 
ing a  brakeman  giving  a  signal  to  the  en- 
gineer to  "know"  that  it  had  been  seen  and 
obeyed,  does  not  necessarily  import  absolute 
knowledge  of  a  fact,  but  means  the  full  belief 
to  the  exclusion  of  doubt  or  uncertainty  of  a 
reasonable  and  prudent  man,  based  upon  con- 
vincing evidence  addressed  to  his  Intelligence. 
Bowers  v.  Atchison,  T.  &  S.  F.  Ry.  Co.,  107 
Pac.  777,  779,  82  Kan.  95. 

KNOWING 

See  Not  Knowing. 

The  words  "knowing  the  same,"  as  used 
in  La.  Rev.  St  1876,  §  833,  declaring  that 
whoeyer  shall  alter  or  publish  as  true  any 
false,  forged,  or  counterfeited  record,  etc., 
and  knowing  the  same  to  be  false,  shall  be 
punished  by  imprisonment  at  hard  labor,  are 
not  technical  terms,  such  as  the  word  "felo- 
nious," or  such  as,  in  an  indictment  for  mur- 
der, the  words  "malice  aforethought" ;  but 
they  are  words  used  to  describe  the  wrongful 
act  which  the  statute  forbids.  Therefore 
any  words  equivalent  to  the  words  used  in 
the  statute  may  be  substituted.  Thus,  if 
the  word  "knowingly"  be  in  the  statute,  and 
the  word  "advisedly"  be  substituted  for  it  in 
the  indictment,  the  indictment  may  be  suffi- 
cient. State  V.  Hauser,  36  South.  396,  407, 
112  La.  313. 

Plaintiff  alleged  that  defendant  drove  cat- 
tle upon  a  certain  strip  of  land  near  plain- 
tiff's fence,  "knowing  and  intending"  that  the 
cattle  should  break  the  fence  and  enter 
plaintiff's  pasture,  which  they  did.  Held, 
that  a  charge  that  plaintiff  was  entitled  to 
recover,  if  defendant  drove  a  herd  of  cattle 
upon  the  land  in  question,  "knowing  and  in- 
tending" that  they  should  break  plaintiff's 
fence,  was  not  erroneous  on  the  ground  that 
it  required,  as  precedent  to  a  recovery,  that 
defendant  both  knew  and  intended  that  the 
cattle  should  break  into  the  pasture,  when 
either  such  knowledge  or  intention  would 
suffice,  as  "knowing"  and  "intending"  in  such 
connection  were  synonymous.  Moore  v.  Pier- 
son,  94  S.  W.  1132,  1133,  100  Tex.  113. 

As  aetiial  knowledge  or  scienter 

The  fact  that  the  charge  did  not  require 
that  employ^  on  the  engine  should  have  "re* 
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alized"  the  danger,  but  made  it  suffice  to  raise 
the  duty  defined  if  they  had  "reasonable 
ground  to  believe  and  it  was  apparent  to 
them**  that  the  person  was  in  danger,  would 
not  render  it  objectionable,  since  for  practical 
purposes  a  person  must  be  treated  as  "know- 
ing" a  fact  when  he  has  reason  to  believe  it 
and  when  it  is  apparent  to  him.  Missouri, 
K.  &  T,  Ry.  Co.  of  Texas  v.  Reynolds,  122  S. 
W.  531,  532,  103  Tex.  31. 

Pen.  Code,  f  550,  as  amended  by  Laws 
1903,  c.  326,  now  Penal  Law  (Gonsol.  Laws,  c. 
40)  S  1308,  which  provides  for  the  punishment 
of  a  person  receiving  stolen  property  "know- 
ing" it  to  have  been  stolen,  includes  actual 
and  constructive  knowledge.  People  v.*  Ros- 
enthal, 90  N.  E.  991,  99?,  197  N.  Y.  394. 

By  the  words  "knowing  that  property 
was  stolen,"  in  an  information  for  receiving 
stolen  goods,  was  not  meant  absolute,  person- 
al, and  certain  knowledge  on  the  part  of  the 
defendant  that  the  property  mentioned  in  the 
information  had  been  stolen,  but  such  knowl- 
edge and  information  in  his  possession  at 
the  time  he  so  received  the  same  as  would 
put  a  man  of  ordinary  prudence  or  exercising 
ordinary  care  on  his  guard  and  would  cause 
such  a  man  to  believe  and  to  be  satisfied 
that  the  property  had  been  stolen.  State  v. 
Kosky,  90  S.  W.  454,  455,  191  Mo.  1. 

KNOWINOI.T 

The  word  "knowingly,"  as  used  in  a 
criminal  statute,  means  that  state  of  mind 
wherein  the  person  charged  was  In  posses- 
sion of  facts  under  which  he  was  aware  he 
could  not  lawfully  do  the  act  whereof  he  was 
charged.  State  v.  Smith,  105  S.  W.  68,  69, 
119  Tenn.  521. 

"Knowingly,"  as  used  in  Laws  1903,  p. 
308,  c.  132,  entitled  an  act  to  prevent  the 
unauthorized  use  of  the  name  or  picture  of 
any  person  for  the  purpose  of  trade,  means 
that  such  use  must  not  be  made  if  the  of- 
fender knows  that  the  portrait  or  picture  in 
question  is  that  of  a  living  person.  Rhodes 
V.  Sperry  &  Hutchinson  Co.,  104  N.  Y.  Supp. 
1102,  1104,  120  App.  Div.  467. 

The  term  "knowingly,"  generally  speak- 
ing, in  a  criminal  proceeding,  imports  that  the 
accused  person  knew  what  he  was  about,  and, 
posses.sing  such  knowledge,  proceeded  to  com- 
mit the  crime  with  which  he  is  charged. 
State  V.  Bridgewater,  85  N.  B.  715,  718,  171 
Ind.  1. 

Under  the  statute  defining  bigamy  as 
the  offense  of  "knowingly"  having  a  plurality 
of  husbands  or  wives  at  the  same  time,  scien- 
ter is  an  essential  of  the  crime,  and  an  honest 
belief  that  the  marriage  has  been  dissolved 
is  a  good  defense.  Robinson  v.  State,  65  S.  E. 
792,  795,  6  Ga.  App.  696. 

The  adverb  "knowingly,"  as  used  in  Comp. 
Laws,  §  11612,  making  it  an  offense  for  any 
person  holding  a  public  office  to  knowingly 
and  unlawfully  appropriate  to  hia  own  use, 


or  to  the  use  of  any  other  person,  money,  or 
property  received  by  him  in  his  official  capac- 
ity, was  intended  to  exclude,  from  the  defini- 
tion of  the  offense,  mistakes  of  fact,  accidents, 
such  as  loss  of  money  by  fire,  or  other  casual- 
ty, or  inadvertent  appropriation.  People  v. 
Glazier,  124  N.  W.  582,  589,  159  Mich.  528 
(citing  McGuire  v.  State,  7  Humph.  [27  Tenn.] 
54). 

The  word  "knowingly,"  In  an  indictment 
for  obtaining  money  by  false  pretenses,  suf- 
ficiently avers  a  scienter.  State  v.  Blauvelt, 
38  N.  J.  Law,  306,  307. 

The  word  "knowingly,"  as  used  in  Act 
July  5,  1884,  providing  that  any  person  who 
shall  "knowingly"  bring  into  or  cause  to  be 
brought  into  the  United  States,  or  aid  or 
abet  the  landing  in  the  United  States  from 
any  vessel,  any  Chinese  person,  refers  to 
knowledge  of  the  t&ct  of  landing,  and  was 
intended  to  recognize  a  distinction  between 
the  landing  knowingly  aided  or  abetted  in 
and  one  unwittingly  or  unconsciously  aided, 
such,  for  instance,  as  where  a  Chinaman 
might  ^ect  a  landing  from  a  vessel  as  a 
stowaway  in  another  vessel.  Sims  v.  United 
States,  121  Fed.  515,  519,  58  C.  C.  A.  92, 

The  offense  denounced  by  Penal  Law 
(Consol.  Laws,  c.  40)  §  2460,  subd.  4,  punish- 
ing "every  person  who  shall  knowingly  re- 
ceive any  money,  ♦  •  •  for  •  •  • 
procuring  and  placing  in  the  custody  of  an- 
other, for  immoral  purposes,  any  woman, 
with  or  without  her  consent,"  is  completed 
where  one  knowingly  receives  money  on  ac- 
count of  procuring  and  placing  in  the  custody 
of  prosecutor  two  women  with  their  consent, 
for  immoral  purposes,  though  prosecutor 
merely  laid  a  trap  for  accused,  and  did  not 
intend  to  make  use  of  the  women  for  immor- 
al purposes,  and  did  not  so  make  use  of 
them ;  the  word  "knowingly"  being  limited  to 
the  receipt  of  money,  to  the  procuring,  and  to 
the  immoral  purposes  for  which  the  women 
were  procured.  People  v.  Moore^  127  N.  Y. 
Supp.  98,  142  App.  Div.  402. 

"Knowingly"  means  with  knowledge,  and 
the  word,  as  used  in  Rev.  St.  U.  S.  %  5198, 
providing  that  the  charging  by  a  national 
bank  of  Interest  greater  than  allowed,  when 
knowingly  done,  shall  be  deemed  a  forfeiture 
of  the  entire  interest  on  the  debt,  and  that  if 
a  greater  rate  of  interest  has  been  paid  the 
person  paying  it  or  his  representative  may 
recover  twice  the  amount  of  the  payment, 
means  intentionally  and  designedly,  and  an 
allegation  in  pleading  that  a  contract  for  the 
usurious  interest  was  knowingly  -made  Is 
equivalent  to  charging  that  it  was  corruptly 
made.  First  Nat.  Bank  of  Blakely  v.  Davis, 
70  S.  E.  246,  247,  135  Ga.  687,  36  L.  R.  A.  (N. 
S.)  134. 

A  state  court  granted  naturalization  to 
a  woman  who  had  been  dead  over  four  years, 
and  the  certificate  was  issued  by  the  clerk. 
No  hearing  was  had  nor  evldenoe  taken  In 
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open  court,  as  required  by  Naturalization  Act 
June  29,  1906,  c.  3592,  {  9,  34  Stat.  599 ;  but 
affidavits  in  support  of  the  petition  were 
made  out  by  the  clerk,  and  subscribed  and 
sworn  to  by  defendants,  the  material  state- 
ments in  which  were  false.  Defendants, 
however,  did  not  understand  the  English  lan- 
guage, and  were  not  informed  of  the  contents 
of  the  affidavits,  but  signed  the  same  as  di- 
rected by  the  clerk.  Held,  thAt  they  were 
not  guilty  of  "knowingly"  giving  false  testi- 
mony, made  a  crime  by  section  23  of  the  act. 
United  States  v.  Janke,  183  Fed.  277,  279. 

P.  S.  2(y53,  provides  that  a  person  who 
"knowingly"  receives  greater  fees  than  the 
law  allows  shall  pay  to  the  person  aggrieved 
10  times  the  excess  to  be  recovered  in  an  ac- 
tion on  the  statute,  etc.  Held,  that  the  word 
"knowingly,"  when  used  in  a  prohibitory 
statute,  is  used  to  import  a  knowledge  of  the 
essential  facts,  from  which  the  law  presumes 
a  knowledge  of  the  legal  consequences  aris- 
ing therefrom;  the  word  being  also  used  as 
in  such  section  In  the  sense  of  "intentionally," 
so  that  where  a  tax  collector  received  fees  in 
excess  of  those  allowed  by  section  6262,  but 
in  accordance  with  a  usual  custom  obtaining 
in  the  town,  and  not  witibi  knowledge  that  the 
fees  were  Illegal,  he  was  not  liable  for  the 
penalty.  Crawford  v.  Joslyn,  76  Atl.  108,  83 
Yt  361,  Ann.  Cas.  1912A,  428. 

In  an  indictment  for  unlawfully  giving 
intoxicating  liquor  to  a  minor,  the  use  of  the 
word  "knowingly,"  In  the  beginning  of  the 
charging  part  of  the  indictment,  is  sufficient 
as  an  allegation  that  defendants  gave  the  liq- 
uor knowing  the  recipient  thereof  to  be  a 
minor.  Ferguson  v.  State,  95  S.  W.  Ill,  50 
Tex.  Cr.  R.  155. 

Rev.  Laws,  c.  212,  {  16,  as  amended  by 
St  1905,  p.  235,  c.  316;  makes  it  an  offense 
to  "knowingly"  distribute  an  advertisement 
giving  notice  of  any  place  where  abortions 
may  be  performed;  and  by  chapter  218,  IS  17, 
29,  a  crime  may  be  charged  in  the  words  used 
in  the  statute,  with  a  general  averment  that 
defendant  committed  the  act.  Held,  that  an 
indictment  under  chapter  212,  {  16,  charging 
that  defendant  "knowingly"  distributed  an 
advertisement,  was  not  subject  to  a  motion  to 
quash  because  it  did  not  more  specifically 
aver  guilty  knowledge  of  the  contents  of  the 
advertisement.  Commonwealth  v.  Hartford, 
79  N.  £.  784,  785,  193  Mass.  464  (citing  Com- 
monwealth V.  Hersey,  2  Allen  [84  Mass.]  173, 
180 ;  Commonwealth  v.  Lavery»  73  N.  E.  884, 
188  Mass.  13,  16). 

The  words  "knowingly"  or  "well  know- 
ing" are  uniformly  held  to  supply  the  place 
of  a  positive  averment  in  an  indictment  that 
defendant  knew  the  fact  subsequently  stat- 
ed. An  indictment  charging  that  defendant 
"knowingly"  uttered  as  true  a  false  and 
forged  check,  with  Intent  to  defraud,  was 
sufficient,  under  Code,  §  4854,  prescribing  the 
punishment  of  a  person  who  utters  a  forged 


instrument,  "knowing  the  same  to  be  false." 
State  V.  Waterbury,  110  N.  W.  328,  329,  133 
Iowa,  135. 

2  Balllnger's  Ann.  Codes  &  St  S  7313, 
provides  that  every  person  who  shall  "know- 
ingly" sell  or  give  a  minor  intoxicating  liq- 
uors without  the  written  consent  of  his  par- 
ent or  guardian  shall,  on  conviction,  be  fined, 
etc.  Held,  that  an  instruction  that  the  sale 
"was  made  knowingly  within  such  statute  if 
defendant's  bartender  knew,  or  in  the  exer- 
cise of  reasonable  prudence  should  have 
known,  that  his  customer  was  a  minor  at  the 
date  of  the  alleged  sale,  correctly  defined  the 
term  "knowingly."  State  v.  McCormick,  105 
Pac.  1037,  1038,  56  Wash.  469. 

The  word  "knowingly,"  as  used  In  Civ. 
Code  La.  art.  2301  (2279),  providing  that  he 
who  receives  what  is  not  due  to  him,  whether 
through  error  or  "knowingly,"  obliges  him- 
self to  restore  it  to  him  from  whom  he  has 
unduly  received  it,  does  not  imply  necessarily 
the  idea  of  wrongdoing  or  bad  faith,  but 
means  only  "with  knowledge."  The  word 
"knowingly,"  as  here  used,  does  not  necessari- 
ly imply  the  idea  of  wrongdoing,  as  is  the 
case  in  criminal  pleading,  but  Is  to  be  given 
the  signification  of  the  French  word  "sdem- 
ment,"  meaning  "with  knowledge,"  and  not 
implying  either  bad  faith  or  wrongdoing.  In 
an  action  of  this  nature,  bad  faith  is  impor- 
tant only  as  affecting  the  quantum  of  the  re- 
covery. Drainage  Commission  of  New  Or- 
leans V.  National  Contracting  Co.  of  New 
York,  136  Fed.  780,  782. 

On  a  prosecution  under  Kirby's  Dig.  if 
1593,  1594,  for  "knowingly"  marrying  the 
wife  of  another,  proof  of  knowledge  of  facts 
that  would  cause  a  belief  of  the  woman's 
marriage  in  a  mind  not  obstinately  closed  to 
such  belief  will  sustain  a  conviction.  Brooks 
V.  State,  84  S.  W.  1033,  1035,  74  Ark.  58  (cit- 
ing 5  Words  and  Phrases,  p.  3937).  . 

Under  a  statute  providing  for  the  punish- 
ment of  one  who  "knowingly"  sells  intoxicat- 
ing liquors  to  a  minor,  the  sale  is  made 
"knowingly,"  if  the  seller  knew  the  purchaser 
was  a  hiinor,  or  h'ad  such  information  from 
his  appearance  or  otherwise  as  would  lead 
a  prudent  man  to  believe  he  was  a  minor,  and 
which,  followed  by  inquiry,  would  bring 
knowledge  of  that  fact  home  to  him.  State 
V.  Constatine,  86  Pac.  384,  385,  43  Wa^h. 
102,  117  Am.  St  Rep.  1043. 

In  an  action  against  a  public  officer  for 
knowingly  collecting  Illegal  fees,  it  is  not  er- 
ror to  define  the  term  "knowingly"  in  the  lan- 
guage of  Rev.  St.  1898,  §  4053,  subd.  5,  which 
declares  that  the  term  "knowingly"  imports 
only  a  knowledge  that  the  facts  exist  which 
bring  the  act  or  omission  within  the  provi- 
sions of  the  Code,  Jbut  does  not  require  any 
knowledge  of  the  unlawfulness  of  the  act  or 
omission.  Skeen  v.  Chambers,  86  Pac  49^ 
494,  31  Utah,  36. 
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In  that  provision  of  Rev.  St  I  6438, 
which  makes  it  a  criminal  offense  if  an^  one 
"knowingly"  purchases  or  receives  in  pledge 
from  any  soldier  clothes  or  other  public  prop- 
erty, such  soldier  not  having  the  lawful  right 
to  pledge  or  sell  the  same,  the  word  "know- 
ingly" applies  only  to  the  question  Whether  a 
person  purchasing  or  receiving  such  proper- 
ty in  pledge  knew,  or  should  have  known 
from  facts  which  put  him  on  inquiry,  that 
the  person  offering  the  same  was  a  soldier. 
United  States  v.  Koplik,  155  Fed.  919,  922. 

An  indictment  under  Rev.  St.  §  5440, 
which  charges  that  defendants  knowingly, 
unlawfully,  wickedly,  and  corruptly  conspir- 
ed to  defraud  the  United  States  out  of  its 
title  to  certain  public  lands  by  means  of 
fttlse,  fraudulent,  and  fictitious  entries  of  the 
same  under  the  land  laws,  and  that  in  pur- 
suance of,  and  to  effect  the  object  of,  such 
conspiracy,  certain  acts  set  forth  were  com- 
mitted by  one  or  more  of  the  defendants,  is 
not  insufficient,  because  it  does  not  expressly 
aver  that  such  acts  were  done  with  knowl- 
edge of  the  fraudulent  and  illegal  character 
of  the  entries.  The  essence  of  the  offense  is 
the  conspiracy,  and  while  an  overt  act  is  an 
essential  element  under  the  statute,  the  use 
of  the  word  "knowingly"  in  charging  the  con- 
spiracy must  fairly  be  held  to  apply  to  and 
characterize  the  acts  specifically  charged  to 
have  been  done  in  furtherance  of  such  con- 
spiracy, and  for  the  purpose  of  carrying  it 
into  effect  United  States  v.  Mitchell,  141 
Fed.  666,  668. 

Proof  that  a  note  for  $393  was  taken  for 
three  months'  loan  of  $350  Is  proof  that  a 
charge  of  excessive  interest  was  "knowingly 
done,"  within  Rev.  St.  U.  S.  §  5198,  providing 
that  the  reserving,  etc.,  of  a  rate  of  interest 
greater  than  that  allowed  by  law,  when 
"knowingly  done,"  shall  be  a  forfeiture  of 
the  entire  interest  Wagoner  Nat  Bank  ▼. 
Welch,  104  S.  W.  610,  613,  7  Ind.  T.  259. 

Eirby's  Dig.  {  5030,  as  amended  by  Acts 
1905,  p.  726,  punishing  one  who  shall  Inter- 
fere with,  entice  away,  "knowingly  employ," 
or  induce  a  laborer,  who  has  contracted  with 
another  for  a  specified  time,  to  leave'hls  on- 
ployer  before  the  expiration  of  his  contract, 
does  not  punish  one  for  merely  giving  em- 
ployment to  a  laborer  during  the.  unexpired 
term  of  his  broken  contract  with  another, 
but  implies  that  the  employment  was  done 
as  an  interference  with  the  laborer's  per- 
formance of  his  prior  contract  with  another, 
or  as  an  enticement  of  the  laborer  away 
from  his  employer,  or  as  an  inducement  of 
the  laborer  to  leave  the  service  of  his  em- 
ployer, and  is  valid  as  tending  towards  the 
preservation  of  peace  and  good  order.  Tuck- 
er V.  State,  111  S.  W.  275,  276,  86  Ark.  436. 

Under  Acts  1908,  p.  ?84,  c.  189,  §  19,  pro- 
viding that  "no  person  ♦  •  ♦  shall  know- 
ingly sell  [ardent  spirits]  to  any  intoxicated 
person/'  and  section  27,  p.  286,  declaring  that 


any  person  violating  any  of  the  provisions  of 
the  act  shall  be  guilty  of  a  misdemeanor,  a 
licensed  barkeeper  is  criminally  liable  for  a 
sale  of  liquor  to  an  intoxicated  person  made 
in  the  conduct  of  the  business  by  the  keep- 
er's son,  employed  in  the  barroom  and  in- 
trusted with  the  conduct  of  the  same  in  the 
absence  of  the  barkeeper;  the  term  "know- 
ingly sell"  being  referable  to  the  condition  of 
the  person  td  whom  the  liquor  is  sold,  and 
not  to  the  sale.  O'Donnell  y.  Oommonwealth, 
62  S.  £.  373,  374,  108  Va.  882. 

To  commit  the  offense  defined  in  Rev.  St 
I  5395,  denouncing  a  penalty  against  one  who 
"knowingly  swears  falsely"  in  making  any 
oath  under  any  law  relating  to  naturaliza- 
tion, it  is  not  necessary  that  there  should  be 
any  purpose  of  gain  or  any  instigation  of 
malice.  Holmgren  v.  United  States,  156  Fed. 
439,  444,  84  C.  a  A.  301. 

Where  the  sufficiency  of  an  indictment 
for  causing  nonmailable  matter  to  be  de- 
posited in  the  post  office  is  not  questioned 
until  after  verdict  the  words  "willfully,  un- 
lawfully, wrongfully,  and  knowingly,"  as 
used  therein,  were  to  be  taken  in  their  broad- 
est sense  as  applying  to  all  that  was  express- 
ed in  respect  of  the  act  And  therefore  as  im- 
patlng  to  defendants  knowledge  of  the  con- 
tents of  the  circular  alleged  to  have  been 
mailed,  and  of  the  book  of  which  it  was  an 
advertisement  Burton  v.  United  States,  142 
Fed.  57,  59,  73  C.  a  A.  243. 

An  indictment,  alleging  that  accused  did 
"unlawfully  and  knowingly  deposit  and  cause 
to  be  deposited  in"  a  post  office  a  letter  con- 
cerning a  lottery,  sufficiently  charges  knowl- 
edge of  accused  of  the  contents  of  the  letter; 
the  word  "knowingly"  qualifying  not  only 
the  verb  "deposit"  but  the  whole  matter  de- 
scribed subsequently  In  the  indictment  Unit- 
ed States  ▼.  Purvis,  195  Fed.  618,  619. 

In  St  1909,  c  534,  f  22  providing 
for  the  punishment  of  any  person  who,  in 
operating  an  automobile,  "knowingly  went 
away  without  making  himself  known  after 
injuring  any  person  or  property,"  the  word 
"knowingly"  imports  a  perception  of  the 
facts  requisite  to  make  it  a  crime;  and 
where,  after  Injury  to  a  woman,  the  driver  of 
the  automobile,  after  waiting  awhile,  sent  a 
man  back  to  the  place  with  Instructions  to 
disclose  his  identity,  there  was  no  violation 
of  statute,  though  such  person  failed  to  state 
who  the  driver  was.  Commonwealth  v.  Hors- 
fall,  100  N.  E.  362,  364,  213  Bfass.  232. 

As  wilUuUy 

'An  instruction  that,  if  the  Jury  believe 
that  any  witness  has  "knowingly"  testified 
falsely,  they  may  disregard  his  entire  testi- 
mony, was  not  subject  to  the  objection  that 
it  failed  to  use  the  word  "willfully,"  since 
such  words  are  of  equivalent  meaning.  Pe- 
terson V.  Pusey,  86  N.  £•  692;  693,  237  IlL 
'204. 
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IDneB  and  Miners*  Act,  |  18,  requires  a  r 
daily  inspection  of  the  mine,  and  provides; 
that  no  one  shall  remain  in  the  mine  nntil  j 
dangerous  conditions  discovered  therein  have  > 
been  made  safe.    In  a  miner's  injury  action' 
the  declaration  alleged  that  the  dangerous 
condition  which  caused  the  injury  existed  the 
day.  before  It  happened,  and  that  defendant 
**wiilfully"  permitted  plaintiff  to  enter  the 
place.    Held,  that  the  word  '^willfully"  was 
synonymous  with  "knowingly,"  and  the  dec- 
laration,  at  least  argumentatively,   alleged 
that  defendant  knew  of  the  dangerous  condi- 
tion so  as  to  sustain  a  judgment  for  plain- 
tiff.    Peebles  v.  O'Gara  Coal  Co.,  88  N.  B. 
166,  168,  239  111.  370. 

KNOWINGLY    AND    FRAUBITLENTLY 

Bankr.  Act  July  1,  1898,  c.  541,  §  14b,  30 
Stat.  550,  provides  that  a  bankrupt  shall  be 
discharged  unless  he  has  committed  an  of- 
fense punishable  by  imprisonment,  and  sec- 
tion 29b  declares  that  a  person  shall  be  pun- 
ished by  imprisonment  on  conviction  of  hav- 
ing "knowingly  and  fraudulently"  concealed 
while  a  bankrupt,  or  after  his  discharge, 
property  belonging  to  his  estate.  Held,  that 
the  words  "knowingly  and  fraudulently,"  as 
so  ased,  must  have  their  natural  signlflcance 
in  considering  a  charge  of  concealment  in  op- 
position to  a  discharge,  «ind  hence,  where  the 
bankrupt  xeoeived  $85.10  as  the  unearned 
part  of  certain  insarance  premiums  on  lapsed 
policies,  and  be  used  the- same  to  pay  rent 
after  his  counsel,  who  'was  also  counsel  for 
the  creditors,  had  fidvised  him  that  the  mon- 
ey belonged 'either  to  an  Insurance  society 
or  to  his  wife,  he  did  not  "knowingly  or 
fraudulently"  conceal  property.  Klein  v. 
Powell,  174  Fed.  640,  641,  98  C*  C.  A«  894. 

KNOWINGLY  AND  WXIXFUIiLY 

The  words  "knowingly  and  wilLfully 
fails,",  in  a  statute  iD^Msiug  a  penalty  where 
a  corporation .  or  person  charged  "knowingly 
and  willfully  fails"  to  comply  therewith,  are 
about  equivalent  to  "willfully  neglects"  and 
mean  the  same  as  "willfully  omits."  New 
York  Cent  &  H.  R.  B.  Go.  v.  United  States. 
165  Fed.  833,  840,  91  C  C  A.  519. 

The  words  "knowingly  and  willfully"  in 
Act  June  29,  1906,  c.  8594,  34  Stat.  607,  pun*- 
ishing  a  carrier  who  knowingly  and  willfully 
falls  to  feed,  water,  and  rest  cattle  shipped, 
describe  an  essential  element  of  every  right 
to  the  penalty  therein  prescribed. .  St  Louis 
&  S.  F.  R.  Co.  V.  L'nited  States,  169  Fed.  69, 
71,  94  C.  C.  A.  437. 

The  words  "knowingly  and  willfully,"  in 
Act  June  29,  1906,  c.  3694,  f  3,  84  Stat  608, 
relating  to  confinement  of  cattle  for  more 
than  28  hours  without  food  or  water,  de- 
scribed an  essential  element  of  the  offense 
on  account  of  which  penalties  are  prescribed, 
without  proof  pf  which  they  cannot  be  recov- 
ered; "knowingly"  meaning  with  knowledge 
of  the  facts  which,  taken  toother,  constitute 
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a  failure  to  comply  with  the  statute,  and 
"willfully"  meaning  purposely  or  obstinately, 
describing  the  attitude  of  a  carrier,  who,  hav- 
ing a  free  will  or  choice,  either  intentionally 
disregards  the  statute,  or  is  indifferent  to  its 
requirements.  St  Joseph  Stockyards  Co.  ▼. 
United  States,  187  Fed.  104,  105, 110  0.  C.  A. 
432. 

Defendant's  railroad  constituted  a  part 
of  a  line  of  railroad  over  which  live  stock 
was  transported  under  an  interstate  ship- 
ment to  defendant's  stockyards.  At  the  time 
the  cattle  were  delivered  to  defendant  by  the 
connecting  carrier,  they  had  all  been  kept  in 
the  cars  without  being  unloaded  for  rest,  wa- 
ter, and  feed  fOr  more  than  36  hours,  in  vio- 
lation of  Act  June  29,  1906,  c.  3594,  §  1,  34 
Stat  607,  which  fact  was  disclosed  by  the 
waybills,  which  were  not  delivered  to  defend- 
ant nntil  after  the  cattle  were  in  defendant's 
custody.  The  next  and  only  place  where  the 
cattle  could  have  been  unloaded  and  watered 
was  at  defendant's  yards  at  destination, 
where  defendant  delivered  the  cattle  with  all 
reasonable  dispatch  with  the  facilities  it  had 
for  handling  them.  Held,  that  defendant  had 
not  "knowingly  and  willfully^'  failed  to  com- 
ply with  the  provisions  of  the  28-hour  law 
(Act  June  29,  1906,  c.  3594,  84  Stat  607),  and 
was  therefore  not  liable  for  a  penalty  for  its 
violation.  United  States  v.  Sioux  City  Stock- 
yards Co.,  162  Fed.  556,  562. 

"Knowingly"  is  frequently  used  in  the 
Customs  Laws  in  contradistinction  to  inno- 
cently, ignorantly,  or  unintentionally.  It 
has  been  held,  with  regard  to  knowingly  and 
willfully  obstructing  the  mail,  that,  when  the 
acts  which  create  the  obstruction  are  In 
themselves  unlawful,  the  intention  to  ob- 
struct will  be  imputed  to  their  author,  though 
to  attain  otlMf  enda  may  have  been  his  pri- 
mary object,  and  so-  "the  words  'knowingly 
and  willfnlly,*  as  nsed  in  a  revenue  law  pro- 
viding a  penalty  for  so  constructing  cisterns 
in  a  distillery  as  to  permit  the  abstraction  of 
spirits,  do  not  require  an  intent  to  defraud 
the  revalue,  but  the  penalty  prescribed  by  the 
act  is  incurred  and  the  offense  is  complete 
when  the  defendants  have  left  undone  those 
things  which  they  ought  to  have  done,  and 
done  those  things  which  they  ought  not  to 
have  done,  without  any  fraudulent  or  crim- 
inal intent"  United  States  v.  Fifty  Wal- 
tham  Watch  Movements,  139  Fed.  291,  300 
(citfng  United  States  v.  Kirby,  7  Wall.  [74  U. 
S.]  482,  19  L.  Ed.  278;  United  States  ▼.  Mc- 
Klm,  26  Fed.  Cas.  1122). 

Where  defendant,  a  terminal  railroad 
company,  received  cattle  from  a  connecting 
carrier  for  the  sole  purpose  of  transporting 
them  to  certain  stockyards  to  feed,  water, 
and  rest  them,  and  then  to  return  them  to 
the  carrier  from  which  they  have  been  re- 
ceived, not  knowing  that  such  carrier  had 
already  confined  them  in  the  cars  exceeding 
the  time  allowed  by  Act  June  29,  1906,  c 
3594,  t  X,  34  Stat  607,  providing  that  cattle 
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shall  not  be  confined  for  a  longer  period  than 
36  hours,  the  terminal  carrier,  heying  used 
due  diligence  in  carrying  the  cattle  to  the 
stockyards  and  unloading  them,  was  not 
guilty  of  itself  "knowingly  and  willfully"  vi- 
olating such  act;  such  words  being  intended 
to  mean  either  an  intentional  violation  of  the 
statute  or  an  indifferent  disregard  of  its  re- 
quirements. United  States  v.  Stockyards 
Terminal  Ry.  Co.,  178  Fed.  19,  23,  101  a  C, 
A.  147. 

It  is  no  defense  to  an  action  for  "know- 
ingly and  willfully"  violating  Act  June  29, 
1906,  c.  3594,  S  1,  34  Stat  607,  relating  to  the 
carriage  of  live  stock  and  known  as  the 
*'twenty-eigbt  hour  law/*  that  defendant 
made  rules  requiring  its  employes  to  comply 
with  such  statute,  and  that  its  failure  to  do 
so  was  through  the  negligence  of  an  employ^, 
and  in  violation  of  its  rules.  United  States 
V.  Atlantic  Coast  Line  R.  Co.,  173  Fed.  764, 
766»  98  C.  C.  A.  110. 

KNOWINGLY  MISBEPBESENT 

To  "knowingly  misrepresent"  is  to  repre- 
sent that  which  is  not  true  with  knowledge 
that  the  representation  is  fftlse  and  with  an 
intent  to  cause  another  to  act  to  his  preju- 
dice upon  such  misrepresentation.  Hyde  v. 
United  States,  198  Fed.  610,  612,  119  C.  C.  A. 
493. 

KNOWINGLY  PERMIT 

The  phrase  ''knowingly  permitted,"  as 
applied  to  the  mortgagee  allowing  the  mort- 
gagor to  sell  merchandise  covered  by  the 
mortgage,  is  an  equivalent  to  "understood 
and  agreed."  Ryan  v.  Roger:s,  94  Pac.  427, 
432,  14  Idaho,  309. 

Under  Ky.  St  1908,  S  1972,  making  it 
an  offense  for  the  owner  or  controller  of  a 
billiard  table  to  "knowingly  suffer  or  per- 
mit" a  minor  to  play  any  game  thereon,  the 
owner  or  controller  of  the  table  must  know 
that  the  party  playing  upon  it  is  a  minor, 
in  order  to  render  him  guilty  of  the  pre- 
scribed offense.  Commonwealth  v.  Wills,  89 
S.  W.  144,  121  Ky.  103. 

KNOWLEDGE 

See  Actual  Knowledge;  Best  of  His 
Knowledge  and  Belief;  Best  of  the 
Knowledge  and  Belief;  Constructive 
Knowledge;  Denial  of  Knowledge  or 
Information;  Equal  Means  of  Knowl- 
edge; Imputed  Knowledge;  Means  of 
Knowledge ;  Necessarily  Acquired 
Knowledge ;  Negative  Knowledge ;  Pre- 
sumption of  Legal  Knowledge;  Rea- 
sonable Knowledge ;  Within  Immediate 
Knowledge. 

See,  also,  Notice. 

"Knowledge"  la  the  receiving  of  a  men- 
tal impression;  the  state  of  being  aware. 
Crosby  v.  Wells,  67  Atl.  295,  302,  TA  N.  J. 
Law,  790  (Citing  Wigmore.  Evidence^  H  244, 
245,  300). 
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Knowledge"  may  mean  tiiat  gained  by 
information  or  Intelligence^  and  is  not  con- 
fined to  what  is  personally  observed.  Daven- 
port V.  Prentice,  110  N.  X.  Supp.  1056,  1063, 
126  App.  Dlv.  451. 

'The  term  'knowledge,'  as  used  in  de- 
fining assumed  risks,  means  no  more  than 
that  all  the  facts  and  circumstances  sur- 
rounding the  given  case  must  be  sufficient  to 
charge  the  employ^  with  the  required  in- 
formation;" and  a  trainman,  struck  by  a 
flag  shanty  negligently  located,  may  recover 
despite  his  knowledge  of  the  location  when 
his  attention  was  distracted  by  the  engross- 
ing character  of  his  duty  at  the  moment 
King  V.  Seaboard  Air  Line  Ry.,  58  S.  E.  252, 
256,  1  Ga.  App.  88. 

"Knowledge,"  within  the  meaning  of  the 
Penal  Code  of  New  York,  is  merely  knowl- 
edge that  the  facts  exist  which  constitute  the 
act  or  omission  a  crime,  and  a  knowledge  of 
the  unlawfulness  of  the  act  or  omission  is 
not  required.  People  ▼.  AcrlteUi,  110  N.  X, 
Supp.  430,  446,  58  Misc.  Rep.  574. 

"Knowledge,"  as  applied  to  a  person  re- 
ceiving stolen  goods,  may  be  deduced  from 
conduct  and  behaviour,  the  character  of  the 
person  from  whom  the  goods  are  received, 
the  character  of  the  goods,  and  the  hour 
when  received.  State  v.  Richmond,  84  S.  W. 
880,  884,  186  Mo.  71  (citlhg  Huggins  v.  Peo- 
ple, 25  N.  E.  1002,  135  lU.  243,  25  Am.  St 
Rep.  357;  Frank  v.  State,  6  South.  842,  67 
Miss.  1:6a;  Hester  v«  Stated  15  Sonth.  8S7, 103 
Ala.  83;  People  t.  Schooley,  43  N.  E.  536, 
140  N.  Y.  00;  Commonwealth  ▼.  Finn,  108 
Mass  466). 

"Knowledge,**  as  used  in  the  law  of  per- 
jury, with  reference  to  the  making  of  a  fftlse 
statement  under  oath  with  knowledge  of  its 
falsity,  is  an  Intangible  thing  resting  in  the 
mind,  the  possession  of  which  may  be  admit- 
ted by  the  party,  or  be  shown  by  proof  of 
circumstancea  from  which  it  may  reasonably- 
be  inferred.  State  v.  Dryden  (Del.)  84  Atl. 
1037,  1038,  63  Or.  180. 

The  term  "knowledge,"  used  in  the  rule 
that  a  payment,  with  ''knowledge**  that  the 
person  to  whom  it  was  paid  was  not  entitled 
to  receive  it,  cannot  be  recovered,  is  not  used 
In  a  broad  oense,  so  ttiat  recovery  may  be 
had,  though  the  payer  knew  that  the  payee 
was  not  oititled  to  It  but  did  not  recollect 
it  at  the  time.  Citizens*  Bank  of  Fitzgerald 
V.  RudliEdll,  .60  8.  B.  818,  820,  4  6a.  App.  37. 

In  an  action  against  promoters  of  a  cor- 
poration for  the  contract  price  of  an  air 
compressor,  the  court  charged  that,  where 
such  promoters  had  entered  into  a  contract, 
the  same  might  be  ratified  by  t^e  corporation 
subsequently  formed,  and  that  it  was  not 
necessary  that  the  directors  as  a  body,  or  at 
a  meeting,  should  by  formal  resolution  rati- 
fy the  same;  the  corporation  b^ng  bound 
to  pay  for  property  which  was  actually  oaed, 
which  had  been  bought  by  its  promoters,  ana 
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the  use  of  which  the  directors  had  actual 
knowledge,  it  th^y  continued  to  use  it  and 
failed  to  repudiate  it  Held,  that  the  word 
"knowledge"  referred  to  the  corporation's 
knowledge  of  the  use  of  the  compressor,  and 
the  word  "repudiate"  to  the  contract,  and 
not  to  the  compressor,  and,  as  so  construed, 
the  instruction  was  not  misleading.  Possell 
V.  Smith,  88  Pac.  1064,  1065,  39  Ck>lo.  127. 

As  a  rule,  where  the  statute  makes 
knowledge  that  a  claim  presented  is  false  or 
fraudulent  a  necessary  element  of  the  of- 
fense of  iH-esenting  a  false  claim,  knowledge 
must  be  alleged,  and  allegations  of  the  affi- 
davit, in  a  prosecution  of  an  officer  of  a 
bridge  company  for  presenting  a  false  claim 
to  county  commissioners  for  allowance  for 
work  done  for  the  county,  that  accused  "un- 
lawfully, feloniously,  and  knowingly  made 
out  and  filed  a  certain  false  and  fraudulent 
claim,'*  and  that  the  bridge  company  had 
no  lawful  demand  therefor  against  the  coun- 
ty, "as  he  then  and  there  well  knew,"  suffi- 
ciently alleged  accused's  knowledge  of  the 
falsity  of  the  claim  presented.  Bader  v. 
State,  94  N.  E.  1009,  1011,  176  Ind.  268. 

The  word  "knowledge*'  as  used  in  Ky. 
St  I  597,  making  it  a  felony  for  a  bank 
president  to  receire  deposits  with  knowledge 
of  the  bank's  insolvency,  has  no  technical 
meaning,  but  meant  that  the  officer  bad 
knowledge  of  the  existing  condition  by  means 
of  his  relation  to  the  bank,  his  association 
with  it  and  his  control  over  it ;  his  direction 
thereof  being  sach  as  to  give  him  actual,  per- 
sonal information  concerning  it  Parrish  v. 
Commonwealth,  123  S.  W.  839, 341, 136  Ky.  77. 

A  complaint  in  an  action  to  foreclose  a 
materialman's  lien,  brought  against  the  own- 
er, lessee,  and  contractors,  which  alleges  that 
the  owners  at  all  times  knew  that  the  lessee 
was  constructing  a  building,  and  did  not  at 
any*  time  give  notice  that  they  would  not  be 
responsible  therefor,  sufficiently  charges  the 
owners  with  "knowledge^"  within  Comp. 
Laws,  S  3889,  providing  that  every  building 
constructed  on  lands  with  the  knowledge  of 
the  owner  shall  be  held  to  have  been  con- 
9tructed  at  the  Instance  of  the  owner,  etc. 
Tonopah  Lumber  Co.  v.  Nevada  Amusement 
Co.,  97  Pac.  636,  639,  30  Nev.  446. 

Where,  In  a  suit  for  injuries  by  defective 
machinery,  plalntifr  knew  the  defective  con- 
dition of  the  press,  but  claimed  that  he  did 
not  know  the  danger,  an  allegation  that  he 
did  not  have  equal  means  of  knowledge  with 
defendant,  using  the  term  knowledge"  to  in- 
clude actual  or  constructive  knowledge,  was 
material.  Blie  v.  C.  Cowles  &  Co.,  73  Atl. 
258,  259,  82  Conn.  286. 

It  is  not  enough  to  assert  merely  that 
the  discovery  (of  a  right  to  have  a  Judgment 
vacated  for  fraud)  was  not  sooner  made.  It 
must  appear  that  it  could  not  have  been 
made  by  the  exercise  of  reasonable  diligence. 
And  that  which  reasonable  diligence  would 


have  disclosed,  plaintiff  is  presumed  to  have 
known;  means  of  knowledge  in  such  a  case 
being  the  equivalent  of  the  "knowledge" 
which  it  would  have  produced.  The  com- 
plaint ^  ail  action  to  vacate  a  Judgment  be- 
cause of  fraud  in  not  interposing  a  certain 
defense,  did  not  show  a  right  to  more  than 
three  years  for  bringing  it  under  Code  Civ. 
Proc.  i  338,  subd.  4,  providing^  that  the  limi- 
tation of  three  years  for  reUef  from  fraud 
does  not  begin  to  run  till  discovery  of  the 
facts  constituting  the  fraud,  by  the  mere  al- 
legatioh  that  the  failure  to  interpose  the 
defense  was  not  discovered  till  within  two 
months  before  commencement  of  the  action 
to  set  aside  the  Judgment;  no  reason  for 
failure  to  make  the  discovery  being  given, 
and  it  not  being  stated  that  any  diligence 
was  exercised,  or  that  with  reasonable 
diligence  the  discovery  would  not  have  been 
made  sooner.  People  ex  rel.  Post  v.  San 
Joaquin  Valley  Agricultural  Ass^n,  91  Pac. 
740,  744,  151  Cal.  797  (quoting  and  adopting 
Truett  V.  Onderdonk,  53  Pac.  29,  120  CaL 
589;  Lady  Washington  ConsoL  Co.  v.  Wood, 
45  Pac:  809, 113  OaL  48^. 

As  belief 

'^here  is  a  difference  between  'knowl- 
edge'  and  'belief.*  A  person  may  honestly 
believe  a  thing  and  yet  not  know  it"  One 
is  not  guilty  of  bigamy  who  eontracts  a  sec- 
ond marriage  honestly  believing,  after  exer- 
cising reaaonaUe  diligence  that  his  first 
marriacre  had  been  dissolved  by  a  divorce. 
Robinson  v«  State,  65  &  £.  792,  795,  6  Qbl. 
App.  696. 

Ittf  eniuitlen  dtstlttgitolied 

Under  the  Code  authorizing  a  denial  on 
information  and  belief  by  an  allegation  that 
the  pleader  has  not  the  knowledge  or  infor- 
mation on  which  to  base  a  belief,  an  allega- 
tion that  as  to  plaintUTs  corporate  existence, 
the  indorsement  of  the  note  sued  on  to  it 
and  as  to  its  being  the  owner  and  holder 
thereof,  defendant  cannot  obtain  sufficient 
information  on  whidi  to  base  a  belief,  and 
hence  denies  such  allegation,  was  insuffi-. 
dent ;  the  words  "knowledge"  and  'ixiforma- 
tion"  not  being  synonymous.  Welles  v.  Colo- 
rado Kat  Life  Assur.  Co.,  113  Pac  C24,  525» 
49  Colo.  508. 

As  notice 

••Knowledge"  is  not  the  same  as  "no- 
tice," but  to  constitute  **notlce,"  the  "knowl- 
edge" must  be  communicated  in  the  prescrib- 
ed way.  Wade  v.  Wade's  Adm*r,  e»JLtL  826, 
827,  81  Vt  275. 

••Knowledge"  and  ••notice"  are  not  al- 
ways synonymous.  Field  v.  C^ampbeU  (Ind.) 
67  N.  E.  1040,  1041  (citing  Kirkham  v.  Moore, 
65  N.  E.  1042,  30  Ind.  App.  549). 

"Notice"  is  equivalent  to  ••knowledge." 
Bova  V.  Norrlgian,  67  Atl.  326,  327^  28  R.  L 
319,  125  Am.  St  Rep.  741. 
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Actual  notice  and  "knowledge'*  are  not 
always  synonymous,  but  upon  proof  of  suffi* 
dent  acts  the  law  will  presume  that  a  person 
has  Information  equivalent  in  its  legal  effects 
to  actual  knowledge.  Dunlap  y.  Gibson,  112 
Pac  598,  599,  83  Kan.  757,  31  L.  B.  A.  (N.  S.) 
1071. 


^t^ 


'Knowledge"  and  **notice"  are  not  syn- 
onymous, for  that  which  does  not  amount  to 
actual  knowledge  may  constitute  notice. 
The  notice  may  be  of  such  a  character  that 
its  effects  amount  to  knowledge.  On  the 
other  hand,  the  party  may  be  charged  with 
notice  when  in  utter  ignorance  of  that  of 
which  he  is  presumed  to  be  advised.  Rosen- 
berger  v.  Hawker,  103  N.  W.  781,  782,  127 

Iowa,  521. 

» 

A  distinction  is  to  be  observed  between 
"knowledge"  of  the  pendency  of  a  suit  and 
notice  thereof.  Jurisdiction  can  be  acquired, 
if  one  does  not  aubmit  himself  to  it,  in  no 
other  way  than  by  actual  notice  or  by  con- 
structive notice.  Actual  notice  is  given  only 
by  personal  service  of  process;  constructive 
notice  by  some  form  of  substituted  service. 
Where  there  is  no  service,  there  is  no  notice, 
irrespective  of  any  knowledge  which  the  de- 
fiendant  may  acquire  informally.  Notice  is 
given  only  by  a  service  of  process.  In- 
formal knowledge  will  not  supply  it,  and 
cannot  be  relied  upon  to  put  the  one  ac- 
quiring the  knowledge  on  notice  or  to  foroe 
him.  into  court  to  defend  himself.  National 
Metal  Go.  v.  Greene  OonsoL  Copper  Co.,  89 
Pac.  535,  537,  11  Ariz.  108,  9  L.  R.  A.  <N.  &) 
1062. 

Where  an  agent  of  the  aaukhorioed  sales 
agent  of  the  owner  of  lots  upon  which,  one  in 
possession  was  erecting  a  building  had  an  of- 
fice^ which  he  visited  daily,  in  plain  view  of 
the  building  being  erected,  the  owner  was 
put  on  such  inquiry  as  to  charge  him  with 
"knowledge"  under  Code  Civ.  Proc.  |  1192, 
giving  a  lien  upon  property  for  labor  and  ma- 
terial furnished  with  knowledge  of  the  own- 
er. National  Lumber  Co.  v.  Whalley,  121 
Pac.  729,  730,  102  CaL  224. 

The  "knowledge"  or  privity  of  the  man- 
aging otflcer  or  agent  of  a  corporation  is  the 
knowledge  or  privity  of  the  corporation  with- 
in the  meaning  of  Rev.  St.  §  4283,  providing 
for  the  limitation  of  liability  of  shipowners 
for  losses  caused  without  their  privity  or 
knowledge.  In  re  Jermlah  Smjth  &  Sons, 
193  Fed.  395,  397,  113  C.  C.  A.  391. 

A  complaint,  alleging  that  an  act  by 
which  plaintiff,  a  passenger,  was  injured 
was  done  with  "knowledge"  or  "notioe"  of 
defendant's  agent,  does  not  state  a  cause  of 
action  for  wantonness;  '^notice"  not  being 
the  equivalent  of  "knowledge,"  and  the  aver- 
ment in  the  disjunctive  not  affirming  either. 
Birmingham  Ry.  &  Electric  Co,  v.  Butler, 
33  South.  33,  35,  135  Ala.  388. 


Code,  S  3448,  provides  that  actions  for 
relief  on  account  of  fraud  ^re  barred  within 
five  years,  but  that,  in  actions  heretofore 
solely  recognized  in  courts  of  equity,  the 
cause  of  action  will  not  be  held  to  have 
accrued  until  the  alleged  fraud  is  discovered. 
Held,  that  ''knowledge  of  fraud,"  as  we  have 
construed  that  expression  in  this  connection, 
does  not  contemplate  actual  knowledge  there- 
of before  the  statute  begins  to  run,  but  such 
knowledge  or  notice  as  would  lead  a  man  of 
reasonable  prudence  to  make  Inquiries  which 
would  disclose  the  fraud.  The  record  of  a 
deed  imparts  constructive  notice  of  its  con- 
tents, and  If  the  facts  which  the  record 
shows,  with  other  facts  known  to  the  credi- 
tor, are  of  a  character  to  suggest  fraud,  he 
is  charged  with  the  knowledge  which  inquiry 
made  with  reasonable  diUgence  would  dis- 
close. This  rule  has  its  application,  not  only 
as  against  creditors  seeking  relief,  but  as  to 
other  persons  interested  in  or  making  claims 
to  property  which  has  been  fraudulently  con- 
veyed by  the  recorded  deed.  £.  B.  Pieken- 
brock  &  Sons  ▼.  Knoer,  U4  N.  W.  200,  201, 
136  Iowa,  534. 

Where,  In  an  action  against  a  county  to 
set  aside  a  conveyance,  a  decree  was  taken 
by  default,  the  court,  under  L.  O.  L.  |  103, 
may,  in  its  discretion,  within  one  year  after 
notice  thereof,  relieve  a  party  from  a  Judg- 
ment taken  against  him  through  his  mistake, 
inadvertence,  surprise,  or  excusable  neglect, 
and  has  Jurisdiction  to  entertain  a  motion  to 
set  aside  such  decree  when  filed  within  one 
year  after  knowledge  of  the  decree  was  ac- 
quired by  the  agents  or  officers  of  the  county, 
though  not  until  more  than  one  year  after 
the  decree  was  entered;  "notice,"  as  used  in 
such  statute,  being  a  synonym  of  "knowl- 
edge." Chapman  v.  Multnomah  Connty,  126 
Paa  996,  998,  63  Or.  180. 

KNOWTBDGfi  OF  DANGER 

"Although  the  terms  'knowledge  of  dan- 
ger' and  'appreciation  of  risk*  are  frequently 
used  in  the  discussion  of  due  care,  still  these 
elements  in  and  of  themselves  do  not  consti- 
tute contributory  negligence  as  a  matter  of 
law."  Frost  v.  McCarthy,  86  N.  E.  918,  919,' 
200  Mass.  445. 

Thi&  test  of  an  employe's  "knowledge  of 
danger"  is  not  the  exercise  of  ordinary  care 
to  discover  the  danger,  but  whether  the  dan- 
ger was  known  to,  or  plainly  observable  by» 
him.  Rase  v.  Minneapolis,  St  P.  &  S.  &  M:. 
Uy.  Co.,  120  N.  W.  360, 365^  107  Minn.  260.  21 
U  B.  A.  (N.  S.)  138. 

KNOWIiEDGE  OF  THE  ULW 

See,  also,  'Ignorance  of  the  Law.** 

The  maxim,  "Every  one  is  presumed  to 
know  the  law,"  does  not  obtain  literally  and 
generally;  it  is  limited  by  the  reason  for 
the  rule,  viz.,  to  prevent  violators  of  the 
Criminal  Code  from  escaping  punishment  on 
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tbe  ground  of  Ignorance  of  tbe  law  and  vio- 
latora  of  private  rights,  escaping  liability 
for  actual  loss  'thereby  Inflicted  on  such 
ground.  Topolewski  v.  Planklnton  Packing 
Co.,  126  N.  W.  554,  561,  148  Wis.  62. 

KNOWN 

See  If  His  Address  Is  Known;   Person- 
ally Known;   To  Me  Known. 

KNOWN  ABDRS8S 

See  liast  Known  Address. 

KNOWN    AGENT 

The  division  superintendent  of  a  non-res- 
ident railroad  company  is  a  *'known  agent" 
of  such  company  within  the  meaning  of  V.  S. 
1109,  providing  for  the  service  of  attachment, 
although  he  may  not  be  a  person  upon  whom, 
pursuant  to  section  3948,  service  of  process 
generally  upon  such  corporation  may  be 
made.  Boston  &  M.  R.  R.  v.  Gokey,  28  Sup. 
Ct.  657,  660,  210  U.  S.  155,  52  I/.  Ed.  1002. 

KNOWN  AND  WEIX^DEFINED  CHAN- 
NEL 

That  water  flows  naturally  through  a 
channel  will  not  make  It  a  '*known  and  well- 
deflned  channel."  Killlan  v.  KllUan,  57 
South.  825,  829,  175  Ala.  224. 

KNOWN  INVENTION 

Defendant,  a'  citizen  of  the  United  States, 
conceived  an  invention,  but  did  not  reduce  it 
to  practice  until  some  four  or  five  years  later, 
when  he  applied  for  and  obtained  a  patent 
therefor.  In  the  meantime  complainant  had 
made  the  same  Invention,  and  reduced  it  to 
actual  practice  and  use  In  a  foreign  country, 
but  did  not  patent  it,  nor  was  it  described 
In  any  printed  publication.  He  made  a  full 
disclosure  of  the  invention  orally  to  an 
American,  who  also  saw  the  device  in  actual 
use,  and  on  his  return  to  this  country  de- 
scribed it,  both  orally  and  in  writing,  to  others 
skilled  In  the  art,  who  were  capable  of  un- 
derstanding it,  but  It  was  not  put  into  actual 
use  in  this  country.  After  defendant's  patent 
had  been  granted,  complainant  filed  an  ap- 
plication for  a  patent.  Held,  that  the  knowl- 
edge of  the  invention  by  persons  In  this  coun- 
try, obtained  from  complainant,  in  the  ab- 
sence of  an  actual  reduction  to  practice  here, 
did  not  make  It  "known,'*  within  the  mean- 
ing of  Rev.  St  §  4886,  which  authorizes  the 
granting  of  a  patent  to  an  inventor  for  an 
Invention  "not  known  or  used  by  others  in 
this  country  before  his  invention  or  dis- 
covery thereof,"  and  that,  as  between  com- 
plainant and  defendant,  neither  having  re- 
duced It  to  actual  practice  in  this  country, 
defendant,  who  was  the  first  to  conceive  it 
and  to  constructively  reduce  it  to  practice 
by  the  filing  of  his  application,  under  said 
section  and  section  4923,  took  precedence  as 
the  original  and  first  Inventor,  and  was  en- 
titled to  the  patent.  Westlnghouse  Mach. 
Co.  V.  General  Electric  €k>.,  199  Fed.  907,  910. 


KNOWN  I.ODE  OR  VEIN 

A  "known  vein,''  within  the  limits  of  a 
placer,  when  that  question  is  raised  collat- 
erally, is  one  known  to  exist  at  the  time  of 
application  for  patent  for  such  placer,  and 
to  contain  minerals  In  such  quantity  and 
quality  as  to  justify  expenditure  for  the  pur- 
pose of  extracting  them.  McGonaghy  v. 
Doyle,  75  Pac.  419,  420,  32  Colo.  92. 

A  mineral  vein,  within  the  boundaries  of 
a  placer  claim,  is  "known"  to  exist,  within 
the  meaning  of  Rev.  St.  U.  S.  §§  2319,  2333. 
first,  when  it  is  known  to  the  placer  claim- 
ant; second,  when  its  existence  is  generally 
known ;  and,  third,  when  any  examination  of 
the  ground  sufficient  to  enable  the  placer 
claimant  to  make  oath  that  it  is  subject  to' 
location  as  such  would  necessarily  disclose 
the  existence  of  the  "vein."  Mutchmor  v. 
McCarty,  87  Pac.  85,  88,  149  Cal.  603  (citing 
Iron  Silver  Mln.  Co.  v.  Mike  &  S.  Min.  Co., 
12  Sup.  Ct.  543,  143  U.  S.  403,  36  L.  fid. 
201 ;  Lindley,  Mines,  |  781 ;  Migeon  v.  Mon- 
tana Cent.  By.  Co.,  77  Fed.  249,  23  C.  0.  A. 
156). 

Rev.  St  U.  S.  I  2333,  provides  that, 
where  an  application  for  a  patent  for  a  placer 
claim  does  not  include  an  application  for  a 
known  vein  or  lode  within  its  boundaries,  the 
application  shall  be  construed  as  a  declara- 
tion that  the  claimant  of  the  placer  claim  has 
no  right  of  possession  of  the  vein  or  lode 
claim,  but  that,  where  the  existence  of  a 
vein  or  lode  claim  is  not  known,  a  patent 
for  the  placer  claim  shall  convey  all  valuable, 
mineral  and  other  deposits  within  the  bound- 
aries thereof.  Held,  that  a  "vein  or  lode" 
within  such  section  is  a  body  of  mineral  or 
mineral-bearing  rock  within  defined  bound- 
aries in  the  general  mass  of  the  mountain, 
and  that  a  "known  vein  or  lode"  is  one  clear- 
ly ascertained,  and  of  such  extent  as  to  ren- 
der the  land  more  valuable  on  that  account 
and  justify  its  exploitation  and  development. 
Noyes  v.  ClifTord,  94  Pac.  842,  847,  87  Mont 
138. 

KNOWN  MINES 

The  term  "mineral  lands,"  as  used  in 
Rev.  St  U.  S.  §  2302,  is  one  of  broader  sig- 
nificance than  "known  mines."  It  refers  to 
a  class  of  lands,  rather  than  specific  tracts 
easily  ascertainable,  not  only  by  the  land 
department,  but  by  the  applicants  themselves. 
Old  Dominion  Copper,  Mining  &  Smelting 
Co.  V.  Haverly,  90  Pac.  333,  338,  11  Ariz.  241. 

KNUCKLES 

Railroad  couplings  resembling  two  hu- 
man hands  or  fists,  with  the  fingers  clasped 
into  each  other,  there  being  a  coupling  pin, 
which  has  to  be  pulled  out  before  they  will 
lock,  are  called  "knuckles."  McGulre  v. 
Quincy,  O.  &  K.  C.  R.  Co.,  107  S.  W.  411,  412, 
128  Mo.  App.  677. 
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A  declaration  charged  it  was  defendant's 
duty  to  have  a  competent  person  '*to  operate 
the  knuckle  where  the  cars  were  let  down 
from  the  mine  entry  to  the  tipple  below/*  but 
that  it  employed  a  totally  irresponsible  boy 
of  15  years  to  operate  the  knuckle  and  levers 
necessary  in  letting  down  said  cars  off  the 
hill.  The  evidence  showed  that  the  word 
"knuckle"  was  sometimes  used  to  embrace 
the  drumhouse  and  all  appurtenances  at  the 
head  of  the  Incline,  but  that  the  boy  was  em- 
ployed simply  to  operate  the  check  blodcs  im- 
mediately at  the  knuckle,  and  that  he  was 


15  years  and  4  months  old«  Held,  that  the 
word  "knuckle'  was  employed  in  the  declara- 
tion In  its  restricted  sense,  and  there  was 
no  material  variance.  Wilkinson  v.  Kana- 
wha &  Hocking  Coal  &  Coke  Ck>.,  61  S.  B. 
8T5,  64  W.  Va.  ©3,  20  L.  B.  A.  (N.  S.)  331. 

KNURLING 

A  "knurling'*  is  a  roughening  of  the  sur- 
face of  articles,  like  vices  and  ikincers,  to 
prevent  slipping.  Gapewell  Horse  Nail  Ga 
V.  Putnam  Nail  Co.,  140  Fed.  670,  671. 
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L  S. 

The  mere  addition  of  the  letters  •T^.  S." 
after  the  name  of  a  signer,  without  any  ex- 
pression in  the  instrument  of  a  purpose  to 
seal  It,  does  not  make  the  instrument  a  seal- 
ed instrument.  Hughes  v.  Spratling,  57 
South.  e2»,  630,  3  Ala.  App.  017. 

The  letters  'Ti.  S.,"  placed  after  the  sig- 
nature of  a  person  or  coriwratlon,  are  an  ab- 
breviation of  "locus  si^li,'*  meaning  "the 
place  of  the  seal,"  and  are  usually  Inserted 
within  brackets  in  copies  of  documents  to 
indicate  the  position  of  the  seal  In  the  origi- 
nal^ Cannon  v.  Gorham,  71  S.  E.  142,  143, 
130  Ga.  167,  Ann.  Cas.  1912C,  39. 

When  the  letters  **L.  S.,"  inclosed  with- 
in parentheses,  thus,  **(L.  S.),"  appear  op- 
posite the  signature  of  the  maker  of  a  prom- 
issory note  in  the  usual  place  for  the  seal, 
but  with  no  reference. to  It  in  tlie  body  of  the 
Instrument,  whether  written  or  printed,  It 
Is  evidence  of  a  purpose  to  make  a  sealed  in- 
strument. Langley  v.  Owens,  42  South.  457, 
459,  52  Fla.  302, 11  Ann.  Cas.  247. 

The  use  by  the  recorder  of  deeds  of  the 
letters  "L.  S."  is  a  sufficient  representation 
of  the  seal  of  a  corporate  grantor  in  a  record- 
ed deed.  It-  has  been  variously  held  that 
where  the  seal  on  original  papers  is  indicated 
on  the  record  or  a  copy  by  the  letters  "L. 
S.,"  or  the  word  "seal,"  or  by  a  scroll  em- 
ployed for  that  purpose,  it  will  answer  the 
requirements  of  the  law.  Altsohul  v.  Casey, 
76  Pac  1083, 1084,  45  Or.  182  (citing  Holbrook 
V.  Nichol.  36  111.  161,  164 ;  Moore  v.  Willia- 
mette  Transportation  &  Locks  Co.,  7  Or. 
359 ;  Bucklen  y.  Hasterlik,  40  N.  E.  561,  155 
111.  423). 

Inasmuch  as  the  impression  of  the  de- 
vice of  an  official  seal  upon  an  instrument 
cannot  be  transferred  from  the  instrument 
to  which  it  is  affixed  to  the  record  by  the 
officer  making  the  jrecord  thereof,  it  is  only 
necessary  that  he  should.  In  some  appropriate 
manner,  indicate  that  a  seal  was  affixed 
thereto,  and,  when  the  letters  "I*  S.,"  the 
#l5rd  "seal,"  or  a  scroll  are  employed  for  that 
purpose,  they  will  be  sufficient,  and,  where 
the  official  seal  on  the  original  is  indicated 
on  a  certified  copy  of  the  record  thereof  by 
the  letters  "L.  S.,"  it  must  be  held  to  answer 
the  requirement  of  the  law,  and  such  certified 
copy  cannot  be  excluded  from  evidence  on  the 
ground  that  no  official  seal  appears  to  have 
been  annexed  to  the  orlginaL  Holbrook  y. 
Nichol,  36  ill.  161, 164. 

LABEL    ' 

A  "label"  Is  usually  much  broader  In  Its 
information  than  a  mere  trade-mark,  and,  to 


» 
be  subject  to  litigation  In  case  of  unfair 

competition,  must  indicate  the  source  of  the 

chattel.    De  Noblli  v.  Scanda,  198  Fed.  341, 

345. 

There  is  no  essential  difference  in  the 
meaning  of  the  term  "label,"  as  used  in  com- 
merce and  in  common  speech.  According  to 
standard  lexicographers,  the  term  Includes  a 
slip  or  tag  of  paper,  or  other  material,  bear- 
ing the  description  in  the  form  of  a  word  or 
words,  name,  monogram,  letter,  scroll,  or 
trade-mark.  Indicating  the  character,  origin, 
or  destination  of  the  article  to  which  it  is  at- 
tached. Under  the  provision  of  Tariff  Act 
July  24,  1897,  c.  11,  §  1,  Schedule  I,  par.  320, 
30  Stat.  179,  for  "labels,  for  garments  or 
other  articles,  composed  of  cotton,"  labels 
are  not  to  be  excluded  because  in  the  piece 
and  requiring  to  be  cut  apart  before  used 
as  labels.  United  States  v.  Herzog,  145  Fed. 
622,  623,  76  C.  C.  A.  373. 

The  provision  in  the  Tariff  Aet  for  *'la- 
bds  for  garments  or  othier  articles,  composed 
of  cotton,"  does  not  include  strips  of  cotton 
containing  certain  words  woven  ther^n  in 
silk,  which  are  intended,  when  properly  cut* 
to  be  attached  to  the  top  of  shoes.  Such  ar- 
ticles are  dutiable  as  manufactures  of  cotton, 
under  said  act  Herzog  v.  United  States,  135 
Fed.  919. 

The  word  "label,"  as  used  in  Food  & 
Drugs  Act  June  30, 1906,  c.  3915,  34  Stat  768, 
which  requires  packages  of  drugs  shipped  in 
Interstate  commerce  to  bear  a  statement  on 
the  label  of  the  quantity  or  proportion  of  any 
alcohol,  eta,  means  a  descriptive  paper  af- 
fixed to  the  package,  which  must  include  the 
statement  of  how  much  alcohol,  etc.,  Is  con- 
tained in  the  package.  United  States  y. 
Knowlton  Danderine  Co.,  175  Fed.  1022,  99  O. 
C.  A.  667. 

Penal  Law  N.  T.  (Consol.  Laws  1909,  c 
40)  I  2354,  subd.  6,  provides  that  a  person 
who  knowingly  sells,  offers,  or  eTpoaea  for 
sale  any  goods  which  are  represented  in  any 
manner,  by  word  or  deed,  to  be  the  manu- 
facture, packing,  bottilng,  boxing,  or  product 
of  any  person,  firm,  or  corporation  other  than 
himself,  unless  such  goods  are  contained  in 
the  original  imckage,  box,  or  bottie  and  under 
the  labels,  marks,  or  names  placed  thereon 
by  the  manufacturer,  is  guilty  of  a  misde- 
meanor. Held,  that  the  words  "labels, 
marks,  or  names,"  which  the  manufacturer 
is  entitled  to  use  on  his  paclcages,  are  trade- 
marks in  whi(^  the  manufacturer  has  a  fi{>e- 
dal  right,  or,  if  not  technical  trade-marks, 
those  which  are  entitled  to  protection  under 
similar  principles,  and  do  not  Include  mere 
identifying  numbers  placed  on  the  containers 
of  the  goods.  B.  V.  D.  Go.  y.  Kommel,  200 
Fed.  559,  561«  Ud  a  0.  A.  39. 
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See  By  Her  Own  Labor;  Cessation 
from  Labor;  Claim  for  Labor  or  Ma- 
terial; Hard  Labor;  Mannel  Labor; 
Permanent  InaMllty  to  Labor;  Sepa- 
rate Labor;   Servile  Labor. 

As  commodity,  see  Commodity. 

As  merchandise,  see  Merchandise 

As  property,  see  Property. 

As  sum  of  money,  see  Sum  of  Money. 

Employer  of  labor,  see  Employer. 

Inability  to  labor,  see  Inability. 

Whoever  labors,  see  Whoever. 

Work  sjmonymous,  see  Work. 

For  Instances  of  men  whose  services  are 
held  to  be  labor,  see  subtitle  Laborer. 

Tlie  word  "labor,"  In  legal  parlance,  has 
a  well-defined,  understood,  and  accepted 
meaning.  It  Implies  continued  exertion  of 
the  more  onerous  and  inferior  Mnd,  usually 
and  chiefly  consisting  In  the  protracted  exer- 
tion of  musailar  force.  "Labor  may  be  busi- 
ness, but  it  is  not  necessarily  so,  and  business 
is  not  always  labor.  In  legal  significance  la- 
bor implies  toil;  exertion  producing  weari- 
ness ;  manual  exertion  of  a  toilsome  nature." 
Moore  v.  American  Industrial  Co.»  60  S.  B. 
687,  688,  138  N.  C.  804  (citing  Bloom  v.  Bich* 
ards,  2  Ohio  St  887). 

A  lending  of  tools  for  a  few  minutes  and 
receiving  a  board  which  might  otherwise 
have  been  allowed  to  fall  without  any  injury 
resulting  did  not  constitute  "labor,"  for 
which  a  lienable  claim  could  be  enforced. 
Cole  v.  Clark,  27  Att.  186,  188,  85  Me.  886, 
21  L.  R.  A.  714. 

.  Where  the  specific  relation  which  the  la- 
bor of  a  lien  claimant  must  bear  to  the  prop- 
erty is  pointed  out  in  the  statute  giving  a 
lien,  no  other  labor  furnishes  the  basis  for 
a  lien  claim,  but  where  the  statute  is  gen- 
eral, and  provides  for  a  lien  to  any  person 
performing  labor  on 'a  mining  claim,  labor 
of  any  class*  bearing  a  direct  relation  to  the 
mining  operations  forms  a  basis  for  a  lien 
claim.  Comp.  Laws  1897,  |  2221,  giving  a 
lien  for  labor  in  a  mining  claim,  gives  a  Hen 
for  manual  labor  performed  on  a  limestone 
mining  claim,  for  labor  in  the  care  of  horses 
on  the  claim,  used  in  the  mining  operations 
thereon,  for  labor  In  a  lime  kiln,  closing  lime 
bins,  and  gathering  up  tools  at  the  lime  quar- 
ry and  kiln,  all  on  the  mining  claim.  Gray 
V.  New  Mexico  Pumice  Stone  Co.,  110  Pac. 
603,  604,  15  N.  M.  478. 

*'Labor,"  whether  physical,  intellectual, 
or  a  combination  of  the  two,  is  not»  by  any 
Mr  rule  of  construction,  an  "article  of  trade, 
manufacture,  or  use,"  or  an  "article,  com- 
modity, or  utility,"  which  enters  into  the 
manufacture  of  "any  article  of  utility,"  with- 
in the  meaning  of  those  words  as  used  in  the 
Anti-Trust  Statute  (Oen.  Laws  1809,  p.  487, 
c  359;   Rev.  Laws  1905,  |  5108).  .State  t. 


Duluth  Board  of  Trade,  121  N.  W.  395,  412, 
107  Minn.  506,  28  L.  R,  A.  (N.  S.)  1260. 

An  order  for  sashes  and  doors  for  a  spe- 
cial purpose  to  be  manufactured  by  the  seller 
at  a  stated  price,  to  bfe  paid  on  completion 
of  the  work/  is  a  contract  for  the  sale  of 
goods  and  not  for  "labor,"  within  the  statute 
of  frauds.  Tower  Grove  Planing  Mill  Co.  v. 
McCormick,  106  S.  W.  113,  114,  127  Mo.  App. 
349. 

To  keep  open,  manage,  and  superintend 
a  theater  and  sell  tickets  therein  on  Sunday 
is  "labor*'  within  the  meaning  of  an  ordi- 
nance providing  that  every  person  who  shall 
labor  himself  or  compel  a  servant  in  his 
control  to  labor,  other  than  household  work 
or  dally  necessity  or  works  of  charity,  on 
Sunday,  shall  be  deemed  guilty  of  a  misde- 
meanor. City  of  Topeka  v.  Crawford,  96  Pac. 
862,  864,  78  Kan.  583,  17  L.  R.  A.  (N.  S.) 
1156,  16  Ann.  Cas.  403. 

Selling  tickets  to  a  theater,  printing  a 
newspaper,  serving  as  a  police  magistrate, 
serving  as  an  attorney's  clerk,  and  giving 
of  theatrical  exhibitions  have  all  been  held 
to  be  "laboring,**  within  the  intent  and  mean- 
ing of  that  term  as  used  in  the  Sunday  laws. 
Moore  t.  Owen,  109  N.  Y.  Supp.  585,  590,  58 
Misc.  Rep.  332  (citing  Quarles  v.  State,  17 
S.  W.  269,  65  Ark.  10, 14  L.  R.  A.  192 ;  Smith 
v.  Wilcox  [N.  Y.l  19  Barb.  581 ;  Id.,  25  Barb. 
341 ;  Palmer  t.  City  of  New  York,  2  Sandt 
[4  N.  Y.  Super.  Ct.}  318 ;  Watts  v.  Van  Ness 
[N.  Y.]  1  Hill,  76;  LlndenmuUer  v.  People 
[N.  Y.]  33  Barb,  548). 

BAMbaU 

Baseball  is  essentUlly  and  naturally  in 
the  nature  of  amusement,  both  for  the  par- 
ticipants and  spectators,  and  is  far  removed 
from  the  ordinary  meaning  of  the  word  **la- 
bor.**  Territory  y.  Davenport  (N.  M.)  124 
Pac.  795,  798,  41  L.  R.  A.  (N.  S.)  407. 

Minlns  claims 

Work  done  In  cleaning  up  and  washing 
gold  taken  from  a  mining  claim  is  "labor 
done  upon  the  claim,**  for  which  the  work- 
men are  entitled  to  a  lien  under  Civ.  Code 
Alaska,  |  262.  Cascaden  v.  Wlmbish,  161 
Fed.  241,  246.  88  C.  C.  A.  277. 

"Labor"  and  improvements,  within  t6e 
meaning  of  the  mining  law,  are  deemed  to 
have  been  expended  on  a  mining  daim  when 
the  labor  is  performed  or  the  improvements 
are  made  for  its  development,  though  in  fact 
the  labor  and  improvements  may  be  at  a  dis- 
tance from  the  claim  itself,  such  as  the  build- 
ing of  a  road  to  be  used  in  general  develop- 
ment. Sexton  T.  Washington  Mining  &  Mill- 
ing Co.,  104  Pac.  614,  616,  55  Wash.  380  (cit- 
ing St  Louis  Smelting  &  Ref.  Co.  v.  Kemp, 
104  U.  S.  636,  26  L.  Ed.  875;  -Mt  IXablo, 
Mill  &  Mining  Co.  v.  Callison,  5  Sawy.  439, 
17  Fed.  Cas.  918;  Book  y.  Jnatioe  Mining; 
Oo.»  58  Fed.  106). 
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The  common  understanding  of  the  term 
*'labor*'  does  not  include  preaching.  Holy 
Trinity  Church  v.  United  States,  12  Sup.  Ct. 
511,  143  U.  S.  457,  36  L.  Ed.  226. 

BmuiliiS  pool  room 

Pen.  Code  1895,  arts.  196»  197,  prohibiting 
"labor"  on  Sunday,  except  as  to  ferrymen, 
etc.,  prohibits  the  running  of  a  pool  room. 
Ex  parte  Axsom,  141  S.  W.  703,  63  Tex.  Gr. 
R.  627,  40  L.  R.  A.  (N.  S.)  179,  Ann.  Cas. 
1913D,  794. 

S*le  of  liquor 

The  act  of  a.  steward  of  a  dub  In  sepa- 
rately selling  two  bottles  of  beer  on  Sunday 
does  not  constitute  'iabor"  within  the  mean- 
ing of  Pen.  Code  1895,  art  196,  prohibiting 
any  person  to  labor  on  Sunday.  Benson  t. 
State,  85  S.  W.  800,  47  Tex.  Or.  R.  609. 

Serrioes  of  superintendent 

Services  of  a  superintendent  In  charge 
of  dredging  work  under  a  contract  with  the 
United  States,  which  were  rather  those  of  a 
foreman  in  charge  of  the  manual  work  than 
those  of  a  financier  or  general  business  man- 
ager, were  in  the  nature  of  "labor,"  within  a 
provision  of  his  employer's  bond,  given  as 
required  by  U.  S.  Comp.  St.  1901,  p.  2523, 
providing  that  contractors  shall  promptly 
make  full  payments  to-  all  persons  supplying 
labor  and  materials  in  the  construction  of 
the  work.  United  States  v.  United  States 
Fidelity  &  Guaranty  Co.,  123  N.  Y.  Suw>.  938, 
943,  139  App.  Dlv.  262. 

A  superintendent  of  a  mill,  whose  duties 
consist  in  overseeing  the  milling  operations, 
conducting  a  commissary  store,  and  keeping' 
the  books,  and  who  does  not  perform  any 
manual  labor,  is  not  a  "laborer"  within 
Const,  art  14,  S  4,  requiring  the  General  As- 
sembly to  enact  legislation  giving  mechanics 
and  laborers  a  lien  on  the  subject-matter  of 
their  labor,  and  does  not  perform  "labor" 
within  Code,  1 1255,  which  carries  the  provi- 
sions of  the  Constitution  into  effect  Moore 
V.  American  Industrial  Co.,  50  S.  £.  687,  688, 
138  N.  C.  304. 

IXTork  of  arehiteot 

The  work  of  a  supervising  architect,  who 
furnishes  plans  and  specifications  and  super- 
vises the  construction  of  a  building  pursuant 
to  a  contract  with  the  owner  for  such  serv- 
ices, is  labor,  for  which  he  is  entitled  to  a 
lien  under  Rev.  Codes  1899,  fi  4788,  giving  a 
lien  to  any  person  who  performs  labor  on  a 
building.  Friedlander  v.  Taintor,  lOi  N.  W. 
527,  14  N.  D.  393,  116  Am.  St  Rep.  697,  9 
Ann.  Cas.  96. 

An  architect  preparing  plans  and  specifi- 
cations for  a  building  and  superintending  its 
construction  furnishes  "labor"  for  the  erec- 
tion of  such  building  and  is  eotitled  to  a 
medianic's  lien  under  Sayles'  Ann.  Oiv.  St 
1897,  art  3294,  giving  a  lien  to.  any  person 


or  firm,  InHaber  dealer  or  corporation,  artisan, 
labors,  mechanic  or  subcontractor,  'who  may 
labor  or  furnish  material,  etc.,  to  erect  any 
house  or  Improvement,  or  repair  any  building 
or  Improvement,  even  if  such  architect  is  not 
an  "artisan,"  "laborer,"  or  "mechanic,"  since^ 
by  the  use  of  the  expression  "any  person  or 
firm,  ♦  ♦  ♦  who  may  labor,"  an  intention 
is  evidenced  to  provide  a  lien  for  any  and  all 
persons,  whether  artisans,  laborers,  mechan- 
ics, or  not  who  may  labor  to  erect  a  house 
or  improvement  Sanguinett  ft  Staats  v.  Col- 
orado Salt  Co.  (Tex.)  150  S.  W.  490,  491. 

liABOB  AGSNT 

A  person  employed  by  a  railway  con- 
struction company  as  a  day  laborer  was  sent 
to  a  city  to  employ  additional  labor.  He 
hired  certain  laborers  and  was  endeavoring 
to  induce  others  to  enter  its  service.  Held, 
that  he  was  not  a  "labor  agent,"-  within  Code 
1904,  p.  2247,  imposing  a  fine  on  one  con- 
ducting the  business  of  a  labor  agent  with- 
out having  first  obtained  a  license  therefor; 
the  statute  requiring  a  strict  construction  as 
against  the  state,  because  it  imposes  a  tax 
and  is  intended  to  reach  persons  who,  for 
compensation,  conduct  the  business  of  em- 
ploying laborers  for  others.  Watts  v.  Com- 
monwealth, 56  S.  E.  22S,  106  Va.  851. 

UkBOH  AOITATOB 

Ordinarily  the  term  "labor  agitator" 
would  Justly  apply  to  one  actively  engaged  in 
the  promoting  of  the  interests  of  the  laboring 
men.  It  does  not  Imply  the  use  of  unlawful 
or  improper  means.  The  statement  of  a 
railroad  company  that  a  person  was  a  "labor 
agitator"  could  not  amount  to  a  libel,  where 
the  statement  was  made  in  answer  to  an 
inquiry  addressed  to  it  by  another  railroad, 
which  contemplated  employing  him.  Wabash 
R.  Co.  V.  Young,  69  N.  B.  1003,  1005,  1006, 
l«l  Ind.  102,  4  L,  R.  A.  (N.  S.)  1091. 

LASOB  AND  MATZOtXAI. 

The  furnishing  of  scows  to  transport  ma- 
jterial  in  the  prosecution  of  work  under  a 
government  contract  is  not  the  furnishing  of 
"labor  and  material,"  within  a  bond  execut- 
ed by  the  contractor  under  the  federal  stat- 
ute requiring  every  contractor  for  public 
work  to  execute  a  bond  to  make  payment  to 
all  persons  supplying  labor  and  materials  in 
the  prosecution  of  the  work,  and  providing 
that  the  person  supplying  such  labor  and 
materials  shall  have  the  right  to  sue  in  the 
name  of  the  United  S.tates  on  the  bond. 
United  States  v.  Conkling,  135  Fed.  508-512, 
68  C.  C.  A.  220. 

Comp.  Laws  1897,  §  10,743,  provides  that, 
when  a  public  work  is  to  be  built  at  the  ex- 
pense of  a  city,  etc.,  the  agents  contracting 
in  behalf  of  sach  city  shall  inquire  bond  for 
the  payment  of  the  contractor  and  of  sab- 
contractors  for  all  labor  performed  or  ma- 
terials fumifihed.  Heid,  that  the  term  "labor 
and  materials/fumished  «nder  the  contract" 
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in  bond  given  by  a  dty  contractor  meant 
such  labor  and  materials  as  were  necessary 
to  construct  the  work  in  accordance  with 
the  contract,  and  the  bond  did  not  cover 
labor  and  material  furnished  in  r^miring  a 
dredge,  pumps,  and  machinery  used  by  a 
contractor  in  connection  with  the  work.  City 
of  Alpena,  for  Use  of  Beisser,  v.  Title  Guar- 
anty &  Surety  Co.,  123  N.  W.  1126,  1127.  159 
Mich.  329,  334;  City  of  Alpena,  for  Use  of 
Beaudrie,  v.  Murray  Co.,  123  N.  W,  1128, 
159  Mich.  336. 

UkBOR  AND  SKILI. 

''Labor  and  skill"  are  not  articles  of  com- 
merce, at  least  not  in  the  same  sense  as  the 
articles  thereby  produced,  and  a  classifica- 
tion which  distinguishes  them,  and  provides 
for  a  diversity  of  legislation  in  respect  to 
them,  is  reasonable  and  proper.  Cleland  v. 
Anderson,  92  N.  W.  306,  308,  66  Neb.  252, 
5  L.  R.  A.  (N.  S.)  136. 

LABOR  OBOAKIZATIOir 

A  "labor  organization"  is  a  combination 
of  workmen  usually,  but  not  necessarily,  of 
the  same  trade  or  allied  trades,  for  the  pur- 
pose of  securing  by  united  action,  the  most 
favorable  conditions  as  regards  wages,  hours 
of  labor,  etc.,  for  its  members.  Stone  v. 
Textile  Examiners  A  Shrinkers  Employers' 
Ass'n,  122  N.  Y.  Supp.  460,  462,  137  App.  DiY. 
655. 

LABOR  PSBFORMED 

A  claim  for  rental  of  scrapers  is  neither 
for  "labor  performed"  nor  "material  fur- 
nished," within  Ballinger's  Ann.  Codes  &  St. 
§  5902,  giving  one  who,  at  the  owner's  re- 
quest, grades,  etc.,  land,  or  a  street  in  front 
thereof,  a  lien  for  the  labor  performed  and 
the  materials  furnished.  Hall  v.  Cowen,  98 
Pac.  670,  671,  51  Wash.  295. 

Under  Revlsal  1905,  |  1131,  providing 
that  mortgages  of  corporations  shall  not  ex- 
empt the  corporation's  property  or  earnings 
.  from  execution  for  satisfaction  of  any  judg- 
ment against  such  corporation  for  labor  per- 
formed, a  contractor  who  had  installed  a  gas 
holder  for  the  corporation,  and  had  paid  for 
labor  in  installing  it,  was  entitled  to  no 
preference  over  the  mortgage;  the  preference 
for  "labor  performed"  being  given  only  to 
laborers  employed  by  the  corporation,  and 
not  to  contractors  who  employ  labor  under 
a  contract  to  place  betterments  upon  the 
company's  property.  Cox  v.  New  Bern  Light- 
ing &  Fuel  Co.,  67  S.  B.  477,  478,  152  N.  C. 
164. 

IiABOB  TTKIOir 

"Labor  unions,"  which  are  associations 
to  enable  their  members  to  negotiate  matters 
arising  between  them  and  their  employers 
through  the  intermediation  of  officers  of  the 
union,  and  to  accomplish  their  ends  through 
concerted  action,  are  valid.  Kemp  t.  Divi- 
sion No.  241,  Amalgamated  Ass'n  of  Street 


and  Electric  Ry.  Employ^  of  America,  99 
N.  E.  389,  392,  255  IlL  213,  Ann.  Cas.  1913D, 
347. 


See  Chinese  Laborer;  Common  Laborer; 
Contract  Laborer;  Farm  Laborer; 
Person  Who  Performs  Labor. 

The  word  "laborer,"  in  its  ordinary  and 
usual  sense,  implies  the  personal  service  and 
work  of  the  individual  employed.  Fidelity 
&  Deposit  Co.  V.  Parkinson,  94  N.  W.  120, 
122,  68  Neb.  319  (citing  Balch  v.  New  York 
&  O.  M.  R.  Co.,  46  N.  Y.  521). 

•  "The  word  'laborer'  has  a  definite  and 
fixed  meaning  in  the  Constitution  and  leg- 
islation of  this  state.  In  article  14,  {  4, 
of  the  Constitution,  it  is  provided  that  the 
General  Assembly  shall  enact  suitable  legis- 
lation for  the  purpose  of  giving  to  mechanics 
and  laborers  an  adequate  lien  on  the  subject- 
matter  of  their  labor,  and  in  pursuance  of 
this  provision  the  mechanic's  and  laborer's 
lien  law  (chapter  41  of  the  Code)  was  enact- 
ed by  the  General  Assembly.  Words  used 
in  legislation  which  have  a  technical  mean- 
ing are  supposed  to  be  used  in  that  sense. 
Worcester  defines  a  laborer  to  be  one  who 
labors;  one  regularly  employed  at  some  hard 
work.  Webster  defines  a  laborer  to  be  one 
who  labors  In  a  tiresome  occupation;  one 
who  does  work  that 'requires  little  skill,  as 
distinguished  from  an  artisan."  Moore  v. 
American  Industrial  Co.,  50  S.  B.  687,  688, 
138  N.  C.  304. 

Const  art  5,  |  3,  provides  for  the  ap- 
pointment of  assistant  superintendents  of 
public  works,  for  the  filling  of  vacancies  in 
such  ofiace,  etc.,  and  declares  that  all  other 
persons  employed  in  the  care  and  manage- 
ment of  canals,  except  collectors  of  tolls,  and 
those  in  the  department  of  the  state  engineer 
and  surveyor,  shall  be  appointed  by  the  in- 
spector of  public  works,  and  be  subject  to 
suspension  or  removal  by  him.  Relator,  a 
Civil  War  veteran,  was  appointed  bridge  ten- 
der by  a  deputy  surveyor  in  1901,  working 
during  the  season  of  canal  navigation;  his 
services  being  dispensed  with  and  his  pay 
stopped  during  the  closed  season.  He  was 
employed  for  successive  seasons  until  the 
spring  of  1911,  when  on  his  reporting  for 
duty  his  position  was  refused  him.  The 
position  of  bridge  tender  is  not  an  oflBce 
created  or  recognized  by  statute,  being  left 
to  the  discretion  of  the  superintendent  of 
public  works  and  the  agreement  of  the  par- 
ties ;  nor  Is  the  term  of  employment  or  com- 
pensation regulated  by  legislation.  The  posi- 
tion was  placed  in  the  noncompetitive  class, 
was  exempt  from  examination,  and  classed 
as  "laborer."  Held  that,  the  word  "laborer" 
being  ordinarily  used  to  designate  persons 
whose  employment  is  uncertain  as  to  time 
and  terminates  when  the  works  on  which 
they  are  engaged  ends,  as  distinguished  from 
men  who  are  employed  for  a  definite  or 
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flxed  term  ftom  year  to  year,  relator  was 
therefore  subject  to  removal  without  the  prer 
ferrlng  of  charges  or  the  granting  of  a  hear- 
ing. People  ex  rel.  Schoenwald  v.  Treman, 
137  N.  Y.  Supp.  64,  67. 

To  convict  under  Code  1907,  §  6860,  the 
servant  or  '^laborer"  enticed  away  must  be 
under  a  written  contract  of  employment  at 
the  time.  Abingdon  Mills  y.  Grogan,  52 
South.  696,  699,  167  Ala.  146. 

Whether  an  employ^  Is  a  "laborer,"  with- 
in Civ.  Code  1895,  $  4732,  making  the  dally, 
weekly,  or  monthly  wages  of  day  laborers 
exempt  from  garnishment,  is  generally  a 
question  of  fact,  dependent  upon  whether  his 
duties  are  mainly  physical  or  mental.  Buch- 
anan V.  Echols  &  Nix,  70  S.  E.  28,  8  Ga.  App. 
566. 

Under  a  statute  giving  preference  in  the 
distribution  of  the  assets  of  an  insolvent  cor- 
poration to  claims  for  "wages  of  mechanics, 
worklngmen  and  laborers,"  the  wages  pre- 
ferred and  the  class  of  persons  within  the 
statute  depend  upon  the  nature  and  kind  of 
work  done,  rather  than  on  the  social  posi- 
tion or  professional  character  and  standing 
of  the  person  rendering  the  service,  and,  if 
the  service  is  such  as  to  bring  the  person 
rendering  it  within  the  statute,  his  compen- 
sation, whether  large  or  small,  or  whether 
payable  by  the  day,  week,  month,  or  year,  is 
^' wages,"  within  the  meaning  of  the  statute, 
and  preferred.  Gay  v.  Hudson  River  Elec- 
tric Power  Co.,  178  Fed.  499,  501. 

Under  L.  O.  If.  S  7420,  making  it  the 
duty  of  every  original  contractor  to  file  his 
lien  within  60  days  from  the  completion  of 
his  contract,  and  of  every  mechanic  or  other 
person  to  file  within  30  days,  one  engaged 
merely  to  work  for  an  indefinite  time,  under 
the  direction  of  the  lessee  of  a  house, « is  a 
mere  "laborer,"  whose  rights  to  a  lien  would 
expire  within  30  days  from  his  last  day  of 
work.  Bernard  v.  Hassan,  118  Pac.  201,  60 
Or.  62. 

Under  Laws  1897,  p.  516,  c  418,  |  3, 
giving  a  lien  to  a  "contractor,  subcontractor, 
laborer,  or  materialman,  who  performs  labor 
or  furnishes  material  for  the  improvement 
of  real  property,"  the  terms  "contractor," 
"subcontractor,"  "laborer,"  and  "material- 
man," while  they  refer  primarily  to  the 
man  who  has  a  formal  contract  with  the 
owner,  or  a  subcontractor  with  the  contrac- 
tor, or  who  performs  manual  labor  or  fur- 
nished material,  also  embrace  the  man  who 
buys  the  labor  and  material  which  enter  into 
the  improvement.  Kerwln  v.  Post,  104  N.  Y. 
Supp.  1005,  .1007,  120  App.  Dlv.  179. 

Masters,  mates,  engineers,  firemen,  crane 
men,  deck  hands,  and  scow  men  employed  on 
tugs,  dredges  and  scows  used  in  dredging  a 
harbor  channel  are  not  "laborers  or  mechan- 
ics," within  the  meaning  of  the  act  of  August 
1, 1892,  forbidding  contractors  upon  any  pub- 
lic work  of  the  United  States  or  of  the  Dis- 


trict of  Columbia,  under  penalty  of  fine  or 
imprisonment,  to  permit  or  require  laborers 
and  mechanics  employed  thereon  to  work 
more  than  eight  hours  each  day.  Ellis  v. 
United  States,  27  Sup.  Ct.  600,  603,  206  U. 
S.  246,  51  li.  Ed.  1047,  11  Ann.  Cas.  589. 

Defendant  was  a  contractor  engaged  in 
constructing  for  the  United  States  jetties 
near  Cape  May  harbor,  extending  from  the 
shore  Into  the  open  sea.  The  jetties  were 
built  up  with  stone,  thrown  overboard  from 
barges,  which  were  towed  across  Delaware 
Bay,  anchored,  and  as  needed  towed  to  the 
jetties  and  warped  along  while  being  dis- 
charged. As  crews  of  such  barges  defendant 
employed  engifieers,  boatmen,  and  hookmen, 
selected  for  their  seafaring  experience,  who 
operated  the  barges  and  also  discharged 
their  cargoes.  The  work  done  and  the  time 
required  to  do  it  depended  on  tide,  wind,  and 
weather,  which  ordinarily  required  variable 
hours  of  service  on  the  part  of  the  men. 
Held,  that  such  men  were  seamen,  with  the 
rights  of  such,  including  the  right  to  a  Hen 
on  the  vessel  for  their  wages,  and  could  not 
be  classed  as  "laborers"  or  mechanics,  within 
the  meaning  of  act  Aug.  1,  1892,  c.  352,  §  1, 
27  Stat.  340,  which  makes  it  unlawful  for 
any  contractor  for  government  work  to  re- 
quire or  permit  any  laborer  or  mechanic  em- 
ployed by  him  thereon  to  work  more  than 
eight  hours  in  any  calendar  day,  except  in 
case  of  extraordinary  emergency.  Break- 
water Co.  v.  United  States,  183  Fed.  112, 
114,  105  C.  O.  A.  404. 

Mode  of  payment 

Under  the  ruling  made  in  the  cases  of 
Oliver  V.  Macon  Hardware  Co.,  25  S.  B.  403, 
98  Ga.  249,  58  Am.  St.  Rep.  300,  and  Moultrie 
T.  Crocker,  54  S.  B.  197,  125  Ga,  82,  the  de- 
fendant, whose  employment  was  that  of 
building  cabs  and  pilots  for  railway  locomo- 
tives, was  a  "laborer,"  within  the  meaning 
of  Civ.  Code  1895,  f  4732,  exempting  the 
wages  of  journeymen,  mechanics,  and  day  la- 
borers from  process  of  garnishment.  The 
fact  that  the  laborer  is  paid  according  to 
the  amount,  and  not  the  length  of  time  of 
his  work,  does  not  preclude  him  from  claim- 
ing the  exemption.  Prather  v.  Pantone,  54 
S.  B.  663,  125  Ga.  808  (citing  Johnson  T. 
Hicks,  48  S.  B.  383,  120  Ga.  1002). 

SkiU  va^ 

The  test  for  determining  who  is  a  "la- 
borer" is  whether  the  work  of  a  particular 
person  involves  mental  skill,  business  capac- 
ity, involving  the  exercise  of  the  intellectual 
faculties,  or  whether  the  work  depends  on 
mere  physical  power  and  manual  labor;  ia 
other  words,  whether  mind  or  muscle  pre- 
ponderate in  the  performance  of  the  work. 
Thompson  v.  Passmore^  72  S.  BL  185,  186,  9 
Ga.  App.  771. 

A  person  under  a  contract  of  employ- 
ment contemplating  services  mainly  of  work 
requiring  mental  sklU  or  business  caj^city, 
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ohanlcs,  laborers,  and  materialmen/*  does  not 
give  a  lien  to  subcontractors.  Fleming  ▼. 
Greener  (Ind.)  90  N.  B.  73,  75. 

The  term  "laborer,"  as  used  in  Mechan- 
ics' Lien  Law  (P.  L.  1898,  p.  538)  |  3,  giving 
a  lien  to  laborers  to  secure  wages  earned, 
would  not  include  a  subcontractor,  who  ex- 
cavated the  cellar  of  a  building  with  his 
teams  and  laborers  at  a  specified  price  per 
cubic  yard.  McNab  &  Harlin  Mfg.  Go.  v. 
Paterson  Bldg.  Co.  (N.  J.)  63  AtL  709,  717. 

A  "laborer"  Is  one  who  furnishes  his 
personal  service,  of  a  grade  common^  per- 
formed by  persons  working  by  the  day,  while 
a  subcontractor  is  one  who  agrees  to  do  a 
particular  act  covered  by  a  superior  contract 
There  is  no  distinction  between  the  term 
"laborer"  and  the  term  "employ€,"  as  re- 
gards the  element  of  personal  service.  Com- 
monly understood,  the  latter  is  brdader  than 
the  former  In  that  It  Includes  persons  in  a 
higher  degree  of  employment  The  term 
"labo/er"  cannot  be  construed  as  designating 
one  who  contracts  for  and  furnishes  the  labor 
and  services  of  another,  or  one  who  contracts 
for  and  furnishes  one  or  more  teams  for 
work,  whether  with  or  without  his  own  serv- 
ices, but  such  person  is  properly  described 
as  a  contractor.  Farmer  v.  St  Croix  Power 
Co.,  93  N.  W.  830,  834,  117  Wis.  76,  98  Am. 
St  Rep.  914  (citing  Balch  v.  New  York  & 
O.  M.  R.  Co.,  46  N.  Y.  521;  Farmers'  Loan  & 
Trust  Co.  v.  Canada  &  St  L.  R.  Co.,  26  N.  E. 
784,  127  Ind.  250.  11  L.  R.  A.  740;  Watson 
V.  Watson  Mfg.  Co.,  30  N.  J.  Eq.  588;  Gur- 
ney  v.  Atlantic  &  G.  W.  R.  Co.,  58  N.  Y.  358). 

Superintendent 

A  superintendent  In  the  employ  of  a  con- 
tractor, who  occasionally  assists  In  laying 
cement  blocks  used  In  the  construction  of 
the  building,  but  whose  main  duties  are  to 
employ,  pay  off,  and  discharge  the  laborers, 
and  supervise  and  direct  them  while  at  work, 
is  not  a  "laborer*'  within,  and  so  entitled  to 
the  benefit  of,  Code  1906,  ft  3074,  part  of  the 
mechanic's  lien  law;  but,  to  constitute  a  per- 
son a  "laborer"  physical  toil  must  be  the 
main  ingredient  of  the  services  rendered  by 
him.  Williams  v.  Alcorn  Electric  Light  Co., 
53  South.  958,  959,  98  Miss.  468,  Ann.  Cas. 
1913B,  137. 

A  superintendent  of  a  mill,  whose  duties 
consist  in  overseeing*  the  milling  operations, 
conducting  a  commissary  store,  and  keeping 
the  books,  and  who  does  not  perform  any 
manual  labor,  is  not  a  "laborer"  within 
Const,  art  14,  I  4,  requiring  the  General  As- 
sembly to  enact  legislation  giving  mechan- 
ics and  laborers  a  lien  on  the  subject-matter 
of  their  labor,  and  does  not  perform  "labor" 
within  Code,  §  1255,  which  carries  the  provi- 
sions of  the  Constitution  into  effect  Moore 
V.  American  Industrial  Co.,  50  S.  B.  687,  688, 
138  N.  C.  304. 

Under  Revlsal  1906,  $  2016,  giving  labor- 
ers and  mechanics  a  lien  for  work  done  up- 


on buildings,  a  "laborer  or  mechanic*'  is  one 
engaged  In  manual  labor  or  onerous  work 
with  his  hands,  and  so  one  superintending 
the  erection  of  a  building  is  not  entitled  to 
a  lien  for  his  services.  Stephens  t.  Hic^s,  72 
S.  E.  313,  314,  156  N.  C.  239,  36  L.  R.  A.  (N. 
S.)  354,  Ann.  Cas.  1913A,  272. 

Swltelinian 

A  railroad  switchman  is  a  "laborer"  in 
the  sense  of  Code  Prac.  art  644,  as  amended 
by  Acts  1876,  p.  123,  No.  79,  exempting  la- 
borers' wages  from  seizure  under  execution. 
Schroeder  v.  Collins,  87  South.  722,  113  La. 
778. 


The  word  "laborer"  means  one  who  la- 
bors with  his  hands  for  wages,  and  does  not 
include  one  who  contracts  for  the  hauling  of 
lumber  with  his  wagon  and  team  at  a  fixed 
price  per  1,000  feet  of  lumber  hauled.  Where 
petitioners  were  engaged  by  an  Insolvent  mUl 
company  to  haul  logs  with  their  own  teams  at 
a  certain  price  per  1000  feet,  petitioners 
were  not  'laborers"  and  were  not  entitled  to 
a  preferred  lien  for  the  amount  due  them, 
under  Sayles'  Ann.  Civ.  St  1897,  art  3339a, 
providing  that,  whenever  any  "laborer"  may 
labor  or  perform  any  service  in  any  mill  by 
virtue  pf  any  contract  or  agreement,  etc.,  he 
shall  have  a  first  lien.  Sparks  v.  Crescent 
Lumber  Co.,  89  S.  W.  423,  424,  40  Tex.  Civ. 
App.  222  (citing  St  Louis,  A  &  T.  Ry.  Co. 
V.  Mathews,  12  S.  W.  976,  75  Tex.  94). 

Workmam  distinK«i«l^ed 

Workman  is  the  general  term  which  fre- 
quently applies  to  one  who  does  relatively 
skilled  work,  as  contrasted  with  a  "laborer," 
whose  work  demands  strength  or  exertion 
rather  than  skill.  State  v.  City  of  Ottawa, 
113  Pac.  391,  393,  84  Kan.  100. 

IsABOJtEB,  FOR  WA0ES 

The  phrase  "laborer  for  wages,"  in  a 
statute  giving  a  lien  to  such  on  agricultural 
products,  means  those  who  cultivate  on  shares 
and  receive  a  portion  of  the  crop  in  payment 
for  their  labor,  as  well  as  those  who  work 
for  money.  Betts  v.  Ratliff,  50  Miss.  561, 
570. 

LACE 

See  Cotton  Laces;  Imitation  Lace;  Real 

Lace. 
Articles  made  of,  see  Articles. 

The  names  given  to  arti<4es  by  retailers 
pufilng  their  wares,  and  by  the  women  who 
buy  them,  do  not  control  in  the  claasAflca* 
ticm  of  merchandise  under  the  tariff  laws^ 
lyid  goods  are  not  classifiable  as  lace  simply 
because  they  are  usually  dealt  in  by  the  re- 
tail trade  in  this  country  as  "lace"  articles. 
The  provision  in  Tariff  Act  July  24,  1897,  c 
11,  S  1,  Schedule  J,  par.  389,  30  Stat  181, 
for  articles  of  "lace"  and  of  Imitation  '^laoe," 
does  not  include  women's  collars  and  cuffs, 
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composed  of  braids  sewn  together  by  band, 
and  ornamented  with  threads  and  other  ma- 
terials. D.  S.  Hesse  &  Bro.  v.  United  States, 
154  Fed.  171,  172  (ciUng  Kleeberg  v.  United 
States,  72  Fed.  252,  254;  Sidenberg  v.  Rob- 
ertson, 41  Fed.  763). 

Tariff  Act  July  24, 1897,  c.  11, 1 1,  Sched- 
ule J,  par.  3S9,  30  Stat.  181,  relating  to  ''ar- 
ticles made  ♦  ♦  ♦  of  lace,"  includes  goods 
made  by  sewing  together  pieces  of  lace  pro- 
duced in  shapes  designed  to  be  used  in  mak- 
ing the  articles;  the  term  "lace"  not  being 
restricted  to  articles  made  up  from  lace  that 
is  bought  and  sold  by  the  yard.  Goldenberg 
Bros.  &  Co.  y.  United  States,  157  Fed.  1003, 
85  C.  C.  A.  678. 

Straw  lace  sewed  with  thread  which  con- 
stitutes a  substantial  element  of  its  cost,  and 
without  which  the  material  could  not  be  held 
together  or  be  a  merchantable  article  is  not 
within  the  proTision  in  paragraph  400,  Tar- 
iff Act  July  24, 1897,  c.  11,  §  1,  Schedule  N,  SO 
Stat  189,  for  "lace"  composed  "wholly"  of 
straw,  but  is  dutiable  as  a  manufacture  in 
chief  value  of  straw,  under  ixaragraph  440  of 
said  act  (30  Stat  19&).  Kurtz,  Stnboeck  & 
Co.  V.  United  States,  136  Fed.  268,  269. 

LACER 

See  Belt  Lacer. 

LACHES 

"Laches"  is  an  equitable  doctrine  applied 
independently  of  the  statute  of  limitations  to 
assist  in  reaching  an  equitable  result  Wal- 
ther  y.  NuU^  134  S.  W.  993,  999,  233  Mo.  104. 

"liaches"  is  an  equitable  doctrine,  pro- 
ceeding, re^rdleflfB  of  the  statute  of  limita- 
tions, to  do  equity,  and  is  onI>'  applied  to 
work  out  equitable  results.  Adams  y.  Gos- 
som,  129  8.  W.  16,  21,  228  Mo.  566. 

In  general,  "laches"  is  neglect  to  do  what 
in  the  law  should  have  been  done  for  an  un- 
reasonable or  an  unexplained  length  of  time 
under  circumstances  permitting  diligence. 
Newberry  y.  Wilkinson,  199  Fed.  673,  686, 
118  C.  C.  A.  111. 

The  doctrine  of  "laches"  is  an  equitable 
principle  invoked  to  promote,  but  never  to 
defeat,  justice.  It  has  no  function  where 
the  analogous  action  at  law  is  not  barred 
and  no  unusual  conditions  invoke  its  appli- 
cation. Brun  V.  Mann,  151  Fed.  145,  154,  80 
O.  O.  A.  513,  12  L.  R.  A.  (N.  S.)  154. 

"•Laches*  is  a  defense  peculiar  to  a 
court  of  equity,  the  practice  of  which  is  to 
deny  aflarmative  relief  to  a  party  who  ap- 
plies therefor  after  Ainreasonable  delay." 
Sheffield-King  MllL  Co.  v.  Sheffield  Mill  & 
Elevator  Co.,  117  N.  W.  447,  449,  105  Minn, 
315,  127  Am.  St  Rep.  574. 

"Laches"  is  an  equitable  defense,  and  is 
allowed,  in  order  to  djo.  Justice,  in  flew  of 


the  relations  of  the  parties  to  each  other 
and  to  the  subject-matter,  under  the  partic- 
ular circumstances  of  the  case  without  re- 
gard to  the  statute  of  limitations  or  any  fix- 
ed period.  Rutter  v.  Carothers,  122  S.  W. 
1056»  1059,  223  Mo.  631. 

"Laches"  Is  an  equitable  defense,  and 
the  right  to  plead  it  is  confined  to  claims 
for  purely  equitable  remedies,  and  it  cannot 
be  properly  pleaded  in  courts  of  law,  espe- 
cially in  actions  where  plaintiff  seeks  to  en- 
force a  strict  legal  right  Waits  v.  Moore, 
115  S.  W.  931,  932,  89  Ark.  19. 

"Laches"  is  negligence  or  omission  rea- 
sonably to  assert  a  right  It  exists  when  the 
omission  to  assert  the  right  has  continued 
for  an  unreasonable  and  unexplained  lapse 
of  time,  and  under  circiimstances  where  the 
delay  has  been  prejudicial  to  an  .adverse  par- 
ty, and  when  it  would  be  inequitable  to  en- 
force the  right  Leathers  v.  Stewart,  79AtL 
16^  18,  108  Me.  96,  Ann.  Cas.  1913B,  366. 

"Laches"  is  defined  as*  such  neglect  or 
omission  to  assert  a  right,  as  taken  in  con- 
Junction  with  the  lapse  of  time,  more  or  less 
great,  and  other  circumstances  causing  prej- 
udice to  an  adverse  party,  operates  as  a  bar 
in  a  court  of  equity.  In  determining  what 
will  constitute  such  unreasonable  delay,  re- 
gard will  be  had  to  circumstances  which  Jus- 
tify the  delay,  to  the  nature  of  the  case  and 
the  relief  demanded,  and  to  the  question 
whether  the  rights  of  the  defendant,  or  of 
other  persons,  have  been  prejudiced  by  such 
delay.  Cahill  y.  Superior  Court  of  City  and 
County  of  San  Francisco,  78  Pac.  467,  469, 
145  Cal.  42  (citing  TaylcMr  y.  Board  of  Coun- 
dlmen  of  City  of  Bayonne,  30  AtL  431,  67 
N.  J.  Law,  378;  People  v.  Common  Council 
of  Syracuse,  78  N.  Y.  56 ;  Chinn  v.  Trustees, 
32  Ohio  St  236;  Merrill,  Mandamus,  |  87; 
Wood,  Mandamus,  40). 

"  Teaches'  is  neglect  or  omission  to  as- 
sert a  right"  As  parties  who  inherit  lands 
of  a  grantor,  in  case  he  dies  Intestate,  have 
no  present  right  during  his  life  to  bring  a 
suit  to  cancel  his  deed  on  the  ground  of 
mental  incapacity,  laches  cannot  be  imputed 
to  them  until  a  legal  right  attaches  in  them 
by  his  death.  Ring  v.  Lawless,  60  N.  E.  881, 
883,  190  111.  520. 

"When  the  foundations  of  ♦♦♦  eq- 
uity Jurisprudence  .were  first  laid,  •  •  ♦ 
it  was  declared  that  whenever  a  party  in- 
voked the  extraordinary  powers  of  a  court 
of  equity  to  compel  the  specific  performance 
of  a  contract,  he  must  proceed  with  both 
diligence  and  promptness.  The  absence  of 
this  diligence  has  long  since  been  crj^stalized 
in  the  legal  term  'laches,'  which  is  incapable 
of  an  exact  definition,  ajid  *  *  *  Is  not 
♦  ♦  ♦  dependent  upon  ♦  •  •  the  lapse 
of  time.  •  *  *  The  defense  of  laches  is 
in  no  sense  dependent  upon  the  statute  of 
limitations.  The  lapse  of  tiiBe  and  the  stale- 
i  nesa  of  the  claim  are  undoubtedly  the  gov- 
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emlng  oonslderatlons  which  control  the  ap- 
plication of  this  rule,  but  the  parties  are  al- 
ways held  bound  to  proceed  with  reasonable 
diligence  in  the  enforcement  of  their  rights." 
Woodruff  T.  Williams,  85  Pac.  90,  09,  35 
Ck)lo.  28,  6  L.  R.  A.  (N.  S.)  986  (quoting  and 
adopting  definition  in  Hagerman  v.  Bates, 
88  Paa  1104,  5  Colo.  App.  402). 

"Laches'*  is  not  like  limitations,  but  is  a 
question  of  the  inequity  of  permitting  a  claim 
to  be  enforced,  and  it  depends  on  whether, 
under  all  the  circumstances,  plaintiff  is 
chargeable  with  a  want  of  due  diligence  in 
failing  to  institute  proceedings  before  he 
did.  Venner  v.  Chicago  City  By.  Co.,  86  N. 
B.  266,  273,  236  lU.  349. 

The  defenses  of  laches,  waiver,  and  es- 
toppel are  In  a  certain  sense  akin  to  each 
other,  and  run  into  each  other :  yet  they  are 
distinct  defenses.  ^Tjaches,"  with  some  sup- 
porting circumstances,  may  run  into  waiver, 
and  likewise  Into  estoppel:  but  each  has  its 
own  individuality.  Waiver  may  run  into 
estoppel.  Berwind-Whlte  Coal  Min.  Co.  v. 
MetropoUtau  S.  S,  Co.,  173  Fed.  806,  800. 

There  is  no  absolute  rule  as  to  what  Is 
*1aches.**  If  there  has  been  an  ttnreasonable 
delay  in  asserting  claims,  or  if,  knowing  his 
rights,  a  party  does  not  seasonably  avaU 
himself  of  means  at  hand  for  their  enforce- 
ment, or  suffers  his  adversary  to  Incur  ex- 
pense, enter  into  obligations,  or  otherwise 
change  his  position,  or  if  he  in  any  way  by 
inaction  lulls  suspicion  of  his  demands  to 
the  harm  of  the  other,  or  If  there  has  been 
actiial  or  passive  acquiescence  in  the  per- 
formance of  the  act  complained  of,  equity 
will  ordinarily  refuse  aid  for  the  establish^ 
ment  of  an  Admitted  right,  especially  if  an 
injunction  is  asked,  diligence  being  a  pre- 
requisite to  equitable  relief  of  that  nattlre; 
but  so  long  as  there  is  no  knowledge  of  the 
wrong  coDomitted,  and* no  refusal  to  embrace 
opportunity  to  ascertain  facts,  there  can  be 
no  laches.  On  discovery  of  infringement  of 
rights,  such  reasonable  expediti<m  is  required 
in  their  prompt  assertion  as  is  consistent 
with  due  deliberation  as  to  the  proper  means 
for  relief;  but  one  who  openly  defies  known 
rights,  in  the  absence  of  anything  to  mislead 
him,  or  to  indicate  assent  or  abandonment  of 
intent  to  oppose  on  the  part  of  others,  can- 
not urge  as  a  bar  to  relief  failure  to  take 
the  most  instant  conceivable  resort  to  the 
courts.  Mere  lapse  of  time,  although  an  im- 
portant element,  is  not  necessarily  a  deci- 
sive consideration.  Stewart  v.  -Finkelstone, 
92  N.  E.  37,  39,  206  Mass.  28,  28  L.  R.  A,  (N. 
S.)  634,  138  Am.  St  Rep.  370. 

"'Laches'  is  of  the  nature  of  estoppel. 
Courts  apply  it  to  suits  in  equity  by  analogy 
to  the  statute  of  limitations  to  protect  inno- 
cent parties  and  to  avoid  inequitable  results. 
In  the  absenoe  of  extraordinary  circumstanc- 
es, such  as  the  destruction  of  muniments  of 
title,  the  death  or  rsmoval  of  parties^  many 


innocent  purchasers,  radical  dianges  In  the 
condition  or  value  of  property  or  its  specnla- 
tlve  character,  courts  of  equity  never  apply 
the  doctrine  of  laches  earlier  than  at  tbe 
expiration  of  the  time  limited  for  the  com- 
mencement of  analogous  actions  at  law.* 
Brown  v,  Arnold,  131  Fed.  723,  727,  67  O.  C. 
A.  125  (citing  Kelley  v.  Boettcher.  85  Fed. 
56,  62,  2Q  C.  C.  A.  14.  21). 

Some   degree   of  diligence   in   brining 
suit  is  required  under  all  systems  of  Juris- 
prudence.    In  actions  at  law  the  question 
of  diligence  is  determined  by  the  language 
of  the  statute,  and,  if  an  action  Is  brought 
a  day  before  the  statutory  time  expires,  it 
will  be  sustained,  but,  if  the  day  after,  it 
will   be  defeated.     In   suits  in  equity    the 
question  is  determined  by  the  circumstances 
of  each  particular  case.    The  statute  of  lim- 
itations consorts  with  the  rigid  principles  of 
the  common  law,  but  is  not  adapted  to  the 
flexible  remedies  of  a  court  of  equity,  since 
the  statute  frequently  works  great  practical 
injustice,  while  the  equity  doctrine  of  "lach- 
es" never  doesw    Lapse  of  time  is  one  of  the 
chief  ingredients  in  laches,  but  there  are  oth- 
er IngHMlients  of  altnost  equal  importance, 
such  as  change  in  the  value  of  the  property' 
and  diligence  in  availing  one's  self  of  means  of 
knowledge  within  his  control.  •  Mexican  Nat 
Coal,  Timber  &  Iron  Co.  ▼.  Frank,  154  Fed. 
217,  235. 

"The    doctrine    of    laches'    rests    upon 
equitable  principles^  which  are  neither  arbi- 
trary nor  technical,  and  what  amounts  to 
laches  depends  larg^y  upon  the  circumstanc- 
es of  each  particular  case.    The  ultimate  in- 
quiry is  on  which  side  would  fall  the  balance 
of  just^  in  sustaining  or  denying  the  de- 
fense.    The  in^wrtant  elements  to  be  con- 
sidered are  the  length  of  tlnae  which  has 
elapsed,  the  nature  of  the  acts  which  have 
been  done  in  the  meanwhile,  the  knowledge 
which   the  complainant  -  had  of  the  fraud 
which  he  charged,  and  the  time  when  he  ac- 
quired that  knowledge,  and  the  change  in  the 
situation,  during  neglectful  repose,  either  as 
to  the  loss  of  evidence,  which  would  have 
been  available  to  the  defendant,  or  the  ad- 
vance in  value  of  the  property  which  may 
be  the  subject  of  the  suit"    Northern  Pac. 
R.  Co.  V.  Boyd,  177  Fed.  804,  823,  101  C.  C.  A 
18  (citing  Galllher  v.  Cadwell,  12  Sup.  a 
873,  145  U.  S.  368,  36  L.  Ed.  738;  Wilson  v. 
Wilson,  69  Pac.  923,  41  Or.  459). 

What  will  constitute  'laches"  in  a  given 
case  depends  on  the  discretion  of  the  court, 
and,  unless  that  discretion  is  abused.  It  \rill 
not  be  interfered  with.  Evans  v.  Woods- 
worth,  72  N.  B.  1082,  1083,  213  111.  404. 

''In  the  application  of  the  doctrine  of 
'laches,*  liie  settled  rule  is  t^at  courts  of 
equity  are  not  bound  by,  but  that  they  usual- 
ly act  or  refuse  to  act  in  analogy  to,  the 
statute 'of  Umitationa''    Williams  v.  Keeiy, 
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134  Fed.  1,  IS,  67  C.  C.  A.  171,  69  L.  R.  A. 
232. 

The  rule  as  to  "laches"  Invoked  by  courts 
of  equity  in  analogy  to  statutory  limitations 
of  the  time  within  which  actions  may  be 
brought  in  courts  of  law  to  discourage  the 
assertion  of  stale  claims  does  not  involve  the 
laches  contemplated  by  Olv.  Code,  §  1691, 
which  provides  that,  upon  discovering  the 
fraud,  rescission  must  be  promptly  sought, 
if  the  defrauded  party  is  free  from  duress 
and  aware  of  his  right  to  rescind.  Richards 
V.  Farmers'  &  Merchants*  Bank,  94  Pac.  393, 
398,  7  Cal.  App.  387. 

"Laches"  cannot  be  predicated  of  one 
whose  delay  is  occasioned  by  constant  as- 
surances of  his  resident  agent  that  legal  pro- 
ceedings would  be  useless  and  by  frequent 
promises  that  payment  will  be  procured  with- 
out such  proceedings.  Gushing  v.  Schoene- 
man,  96  N.  W.  346,  348,  1  Neb.  (Unof.)  482. 

The  maxim  that  **the  laws  serve  the  vig- 
ilant, and  not  those  who  sleep,"  is  applied 
only  to  the  case  where  the  party  is  silent, 
and  permits  an  interference  with  his  al- 
leged rights,  without  adequately  and  season- 
ably protecting  them.  Where  complainant, 
a  licensee  of  tbe  exclusive  right  to  use  and 
sell  patented  phonographs  and  graphophones 
In  a  certain  district,  brought  suit  against  de- 
fendant, a  corporation,  which  succeeded  to 
the  rights  of  the  licensor,  for  breach  of  cove- 
nant in  the  license  within  five  years  after  de- 
fendant's incorporation,  and  within  less  than 
three  years  after  the  termination  of  fruitless 
negotiations  to  settle,  and  there  was  no  evi- 
dence that  complainant  had  acquiesced  In  de- 
fendant's Intrusion  into  such  field,  complain- 
ant was  not  barred  by  "laches."  New  York 
Phonograph  Co.  v.  Edison,  136  Fed.  600,  607 
(citing  Bradford  v.  Belknap  Motor  Co.,  105 
Fed.  63;  Ide  v.  Trorllcht,  Duncker  &  Renard 
Carpet  Co.,  115  Fed.  137,  53  C.  O.  A.  341; 
Richardson  v.  D,  M.  Osborne  &  Co.,  93  Fed. 
828,  36  C.  C.  A.  610;  Saxlehner  v.  Eisner  & 
Itiendelson  Co.,  td  Sup.  Ct.  886,  173  U.  S. 
704). 

Cliange  in  status  ^t  jpartles  or  property 

It  is  only  prejudicial  delay  which  con- 
stitutes "laches,"  but  it  does  not  follow  that 
such  prejudice  must  always  be  aflirmatively 
shown.  McNeil  v.  McNeil,  170  Fed.  289,  291, 
95  C.  C.  A.  485. 

"Laches"  Is  not  a  matter  of  time  merely, 
but  of  Inequity,  and  delay  will  not  bar  a  suit 
In  equity  before  It  would  be  barred  at  law 
by  limitation,  unless  the  delay  has  been  prej- 
udicial to  the  defendant.  Bri^ell  v.  Knapp, 
155  Fed.  809,  810  (citing  Kelley  v.  Boettcher, 
.*^5  Fed.  55,  62,  29  C.  C.  A.  14;  Williamson  v. 
Monroe.  101  Fed.  322,  330 ;  GaUlher  v.  Cad- 
well,  12  Sup.  Ct  873,  875,  145  U.  S.  368,  373, 
3G  L.  Ed.  738). 

"Laches"  Is  such  delay  In  enforcing  one's 
right  as  works  disadvantage  to  another,  or  * 
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such  delay  as  will  warrant  the  presumption 
that  the  party  has  waived  his  right.  Snyder 
V.  Charleston  &  S.  Bridge  Co.,  63  S.  E.  616, 
619,  65  W.  Va.  1,  131  Am.  St.  Rep.  947. 

"Laches"  is  negligence  by  which  another 
has  been  led  into  changing  his  condition  as 
to  the  property  or  right  In  question,  making 
it  inequitable  to  allow  the  negligent  party 
to  be  preferred  on  his  legal  right  Hughes  v. 
Wallace  (Ky.)  118  S.  W.  324,  326. 

"Laches"  is  not  mere  delay,  but  a  delay 
in  enforcing  rights  against  another  until  the 
condition  of  the  latter  has  in  good  faith  be- 
come so  changed  that  he  cannot  be  restored 
to  his  former  state.  Tatum  v.  Arkansas  Lum- 
Co.,  146  S.  W.  135,  136,  108  Ark.  251. 

"  *Laches*  is  not,  like  limitation,  a  mere 
matter  of  time,  but  prlnclp^ly  a  question  of 
the  Inequity  of  permitting  the  claim  to  be 
enforced  and  Inequity  founded  upon  some 
change  In  the  condition  of  relations  of  the 
property  of  parties."  Ryason  v.  Dunten,  73 
N.  E.  74,  77,  164  Ind.  85  (quoting  and  adopt- 
ing definition  in  Galllher  v.  Cadwell,  12  Sup. 
Ct  873,  145  U.  S.  368,  36  L.  Ed.  738). 

"Laches,"  unlike  limitation,  does  not  de- 
pend upon  time,  but  principally  on  the  In- 
equity of  permitting  the  claim  to  be  enforced ; 
an  Inequity  founded  upon  some  change  in  the 
condition,  or  the  relations  of  the  property  or 
the  parties,  and  In  legal  significance  consti- 
tutes not  mere  delay,  but  delay  that  works  a 
disadvantage  to  another;  and  whether  it 
exists  in  a  particular  case  is  a  question  ad- 
dressed to  the  sound  discretion  of  the  court, 
depending  upon  all  the  surrounding  facts. 
Shearer  v.  Hiltterlsche  Bruder  Gemelnde,  134 
N.  W,  63,  65,  28  S.  D.  509. 

"Mere  delay  In  bringing  a  suit  will  not 
deprive  a  party  of  his  remedy,  unless  such 
neglect  has  so  prejudiced  the  other  party,  by 
loss  of  testimony  or  means  of  proof  or  chang- 
ed relations,  that  it  would  .be  unjust  to  now 
permit  him  to  exercise  his  right"  Farr  v. 
Hauenstein,  61  Atl.  147,  69  N.  J.  Eq.  740  (cit- 
ing Lundy  v.  Seymour,  35  Atl.  893,  55  N.  J. 
Eq.  1,  9). 

The  lapse  of  time  which  might  Induce 
the  application  of  the  doctrine  of  laches  Is 
not  a  determined  period,  and  depends  upon 
the  circumstances  of  the  particular  case. 
One  principle  pervades  all  cases  Involving 
the  defense  of  laches,  and  that  is  that  not 
only  must  there  be  a  seemingly  necessary 
delay  on  the  part  of  the  plaintifif  in  bringing 
or  prosecuting  his  action,  but  that,  by  reason 
of  some  change  In  the  condition  or  relations 
of  the  property  or  parties  occurring  during 
the  period  of  delay,  it  would  be  inequitable 
to  permit  the  claim  of  plaintiflp  to  be  en- 
forced. London  &  San  Francisco  Bank  v. 
Dexter,  Horton  &  Co.,  126  Fed.  sas,  601,  61 
C.  G.  A.  515  (quoting  GalUher  v.  Cadwell,  12 
Sup.  Ct  873,  145  U.  S.  368,  36  L.  Ed.  738; 
Halstead  v.  Grinnan,  14  Sup,  Ct  641,  152  U. 
S.  412,  38  Lk  Ed.  495 ;    Wheeling  Bridge  & 
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Terminal  R  CJo.  t.  Reymann  Brewing  Co., 
90  Fed.  189,  32  C.  C.  A  571). 

"Statutes  of  limitation,"  as  applied  in 
courts  of  law,  are  inflexible  and  framed  upon 
the  theory  that  mere  lapse  of  time,  irrespec- 
tive of  other  considerations,  should  bar  the 
claim,  while  the  doctrine  of  "laches,"  ap- 
plied in  courts  of  equity,  is  sufficiently  flex* 
ible  to  give  reasonable  effect  to  the  special 
circumstances  of  any  case,  and  rests,  not 
alone  upon  the  lapse  of  time,  but  upon  the 
inequity  of  permitting  the  claim  to  be  en- 
forced, because  of  some  change  in  the  condi- 
tion or  relations  of  the  property  or  the  par- 
ties. Stevens  v.  Grand  Central  Mln.  Co.,  133 
Fed.  28,  31,  67  C.  C.  A.  284  (citing  Hammond 
V.  Hopkins,  12  Sup.  Ct.  418,  143  U.  S.  224, 
250,  36  L.  Ed.  134;  Townsend  v.  Vanderwer- 
ker,  16  Sup.  Ct.*  258,  160  U.  S.  171.  186,  40 
L.  Ed.  383;  Ward  v.  Sherman,  24  Sup.  Ct. 
227,  192  U.  S.  168,  176,  48  L.  Ed.  391;  Bryan 
V.  Kales,  10  Sup.  Ct.  435,  134  U.  S.  126,  135, 
33  L.  Ed.  829). 

"'Laches'  in  briaging  an  action  cannot 
be  successfully  interposed  as  a  defense,  un- 
less delay  in  this  respect  has  Injuriously  af- 
fected the  party  against  whom  suit  is  brought, 
or  his  position  has  been  altered  to  his  preju- 
dice thereby."  Where  a  husband  fraudulent- 
ly conveyed  a  boarding  house  to  his  wife,  and 
continued  the  business  In  the  same  manner 
as  before,  and  the  wife  devoted  no  more  time 
or  money  In  Improving  the  property  and  busi- 
ness than  she  would  have  done  had  title  re- 
mained In  her  husband,  so  that  laches  by 
the  husband's  creditor  In  Instituting  a  credi- 
tors' suit  not  having  been  prejudicial  to  the 
wife,  it  was  no  defense  to  the  bill.  Helm  v. 
Brewster,  93  Pac.  1101.  1105,  42  Colo.  25; 
Morgan  v.  King,  63  Pac.  416,  27  Colo.  539; 
Farrls  v.  Wirt,  63  Pac.  946,  16  Colo.  App.  1; 
Du  Bois  V.  Clark,  12  Colo.  App.  220,  55  Pac. 
750). 

"  ^Laches'  will  bar  an  equity,  but  lapse  of 
time  alone  may  not  be  sufficient  to  constitute 
laches.  It  depends  upon  whether  conditions 
have  been  changed,  resulting  In  injury  to 
defendant  on  account  of  the  delay."  Where 
the  state's  deed  to  swamp  lands  is  regular 
on  its  face,  a  suit  by  the  state  to  cancel  the 
deed  on  the  ground  of  Its  InsufUcleucy  and 
the  falsity  of  the  affidavits  as  to  the  extent 
of  cultivation  may  be  barred  by  equitable 
limitations,  and  it  is  prima  facie  guilty  of 
"laches,"  where  more  than  the  statutory  peri- 
od has  elapsed  since  the  execution  of  the 
deed,  and  the  facts  presented  do  not  excuse 
the  delay.  State  v.  Warner  Valley  Stock  Co., 
106  Pac.  780,  786,  56  Or.  283. 

"Laches'-  iB  not  mere  delay,  but  delay 
working  a  disadvantage  to  another,  and,  so 
long  as  parties  are  in  the  same  condition,  it 
matters  little  whether  one  presses  a  right 
promptly  or  slowly  within  limits  allowed  by 
law;  and  the  doctrine  of  laches  is  founded 
on  the  maxims  of  equity  that  he  who  seeks 


>  equity  must  do  equity,  and  that  he  who 
comes  into  equity  must  come  with  clean 
hands,  and  that  the  law  serves  the  vigilant, 
and  its  object  is  to  exact  of  a  party  fair  deal- 
ing with  his  adversary.  Coma  us  v.  Tapley, 
57  South.  567,  573,  101  Miss.  203. 
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lAchee,'  in  legal  significance,  is  not 
mere  delay,  but  delay  that  works  a  disad- 
vantage to  another.  So  long  as  parties  s.re 
in  the  same  condition,  it  matters  little  wheth- 
er one  presses  a  right  promptly  or  slowly, 
within  the  limits  allowed  by  law ;  but  when, 
knowing  his  rights,  he  takes  no  steps  to  en- 
force them  until  the  condition  of  the  other 
party  has  In  good  faith  become  so  changed 
that  he  cannot  be  restored  to  his  former 
state  if  the  right  be  then  enforced,  delay 
becomes  inequitable,  and  operates  as  an  es- 
toppel against  the  assertion  of  the  right 
This  disadvantage  may  come  from  loss  of  evi- 
dence, change  of  title,  intervention  of  equi- 
ties, and  other  causes,  for,  where  the  court 
sees  negligence  on  one  side  and  injury  there- 
from on  the  other,  it  is  a  ground  for  denial 
of  relief."  Chancellor  v.  Banks,  123  S.  W. 
050,  651,  92  Ark.  497  (quoting  and  adopting 
definition  in  Osceola  Land  Co.  v.  Henderson, 
100  S.  W.  896,  898,  81  Ark.  432,  439);  Ruck- 
man  V.  Cox,  59  S.'  E.  760,  762,  63  W.  Ta.  74. 

"One  Important  principle  involved  In  the 
term  'laches'  is  that  after  a  long  lapse  of 
years,  during  Which  testimony  is  impaired  or 
destroyed,  witnesses  remove  or  die,  their  rec- 
ollection is  dimmed  or  lost,  and  papers,  let- 
ters, documents,  books,  records,  etc.,  are  lost 
or  destroyed,  or,  if  not  lost  or  destroyed,  are 
In  the  hands  of  persons  not  familiar  with 
their  contents,  liable  to  misinterpret  them, 
unable  to  supply  their  defects,  or  correct  the 
same,  or  explain  them  from  the  memory  of 
living  witnesses,  .the  defendant  is  at  the  com- 
plete mercy  of  any  claimants  who  may  wish 
to  take  advantage  of  the  situation.  Time 
impairs  and  destroys  evidence  of  the  trae 
facts,  and  makes  it  practically  impossible  to 
meet  positive  testimony  of  the  complainants, 
whether  the  same  be  true  or  untrue.  A 
court  of  equity,  therefore,  finding  Itself  un- 
able to  render  substantial  justice  between  the 
parties,  asserts  the  principle  of  laches  on  the 
ground  of  public  policy  and  for  the  repose  of 
prbperty  rights."  This  declaration  of  the 
master  is  in  entire  harmony  with  our  view 
of  what  Is  shown  by  this  record  and  the  law 
applicable  to  it.  Dempster  v.  Rosehill  Ceme- 
tery Co.,  68  N.  E.  1070,  1074,  206  lU.  261. 


Delay  alone  laumlllfdemt 

Mere  delay  is  not  of  itself  laches,  but 
the  delay  must  have  worked  injury  to  an- 
other. Wills  v.  Nehalem  Coal  Co.,  96  Pac. 
528,  535,  52  Or.  70. 

"Laches"  is  not  mere  delay,  but  delay 
that  works  a  disadvantage  to  another,  and, 
so  long  as  the  parties  are  in  the  same  condi- 
tion, the  failure  to  assert  a  right,  before  the 
running  of  statutory  limitations,  is  not  Uches. 
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Stephens  v.  Dubois,  76  Ati.  656,  660.  31  R.  I. 
138,  140  Am.  St  Rep.  741. 

The  doctrine  of  "laches"  as  a  defense  to  a 
suit  in  equity  implies  something  more  than 
a  mere  lapse  of  time;  and,  to  constitute  a 
defense,  it  must  be  unreasonable.  Baird  v. 
Erie  R,  Co.,  129  N.  Y.  Supp.  329,  347,  72  Misc. 
Rep.  102. 

In  order  that  *'laches"  may  bar  a  suit 
in  equity,  it  must  appear  that,  beyond  the 
mere  lapse  of  time,  it  would  be  inequitable 
in  some  matter  of  substance  to  permit  the 
claimant  to  assert  his  alleged  right  as  against 
those  having  enjoyed  the  same  in  repose  in 
the  meanwhile.  Stuart  v.  Holland,  179  Fed. 
969,  971. 

The  defense  of  "laches"  does  not  de- 
pend on  any  limitations,  but  is  in  the  nature 
of  an  equitable  estoppel,  and  a  great  lapse 
of  time,  if  reasonably  excused  and  without 
danger  to  defendant,  may  be  ignored,  while 
slight  delay,  accompanied  by  circumstances 
of  negligence,  apparent  acquiescence,  or  dan- 
ger of  defendant's  position,  Is  sutflcient  to 
establish  laches.  Likens  v.  Likens,  117  N. 
W.  799,  801,  136  Wis.  321. 

"Limitations"  and  "laches,"  when  ap- 
plied to  the  period  within  which  an  equitable 
right  may  be  asserted,  are  not  synonymous. 

"Limitations"  signify  that  fixed  statutory 
period,  whether  expressly  applicable  to  suits 
in  chancery  or  followed  by  analogy,  while 
"laches"  signifies  unreasonable  delay  inde- 
pendent of  statute  or  any  fixed  period  of 
time.  "Laches"  also  involves  prejudice,  ac- 
tual or  implied,  resulting  from  the  delay. 
It  does  not  arise  from  delay  alone,  but  from 
delay  which  works  disadvantage  to  another, 
as  the  defense  of  laches  is  neither  a  limita- 
tion nor  an  estoppel, .  but  partakes  of  the 
characteristics  of  both.  Wilder's  Ex'x  v. 
Wilder,  72  Atl.  203,  205,  82  Vt.  123. 

"The  general  rule  as  to  'laches'  is  that, 
where  the  action  is  at  law,  mere  delay  will 
not  bar  the  action,  unless  it  covers  the  statu- 
tory period,  and  unless  the  doctrine  of  estop- 
pel can  be  successfully  invoked."  Thomas  v. 
Holmes,  120  N.  W.  63G,  142  Iowa,  288  (citing 
Doyle  V.  Burns,  99  N.  W.  195,  123  Iowa,  488). 

No  arbitrary  rule  exists  for  determining 
when  a  demand  becomes  stale,  or  what  delay 
will  be  excused ;  and  the  question  of  "laches" 
is  to  be  decided  upon  the  particular  circum- 
stances of  each  case.  Unreasonable  delay 
alone,  independently  of  any  statute  of  limita- 
tions, may  operate  as  a  bar  to  e<iui table  re- 
lief. Generally,  however,  when  a  statute  of 
limitations  is  applicable,  lapse  of  time  alone, 
short  of  the  period  of  limitation,  will  not 
operate  as  bar.  "In  applying  the  doctrine 
of  'laches,'  the  Inquiry  should  be  whether  the 
adverse  party  has  been  prejudiced  by  tlie  de- 
lay In  bringing  the  action,  and  whether  a 
reasonable  excuse  is  offered  for  the  delay." 
Harrison  v.  Rice,  114  N.  W.  151,  152,  78  Neb. 


659  (quoting  Hawley  v.  Von  Lanken,  106  N. 
W.  456,  75  Neb.  597). 

When  the  assertion  of  the  right  is  neg- 
lected or  omitted  for  a  period  of  time  more 
or  less  great,  and  under  such  circumstances 
as  to  cause  prejudice  to  an  adverse  party,  it 
may  operate  as  a  bar  in  equity.  Although  a 
proper  Ingredient  in  the  law  of  "laches,"  the 
instances  seem  to  be  rare  where  courts  have 
declared  that  mere  lapse  of  time  may  effect 
a  positive  bar,  even  in  case  of  purely  equita- 
ble Jurisdiction,  while,'  on  the  other  hand,  re- 
lief has  frequently  been  granted,  notwith- 
standing great  delay,  when  substantial  jus- 
tice could  yet  be  done  between  the  parties. 
Therefore  mere  lapse  of  time  where  the  par- 
ties remain  In  the  same  relative  position,  the 
delay  working  no  serious  wrong  to  the  ad- 
verse party  and  justice  being  possible,  will 
not  operate  as  a  bar  in  equity.  'Roberts  y. 
Braffett,  92  Pac.  789,  801.  33  Utah,  51  (quot- 
ing Hamilton  v.  Dooley,  15  Utah,  280,  49  Pac. 
769,  and  citing  6  Words  and  Phrases,  pp. 
396^-3972). 

It  is  a  well-established  doctrine  that  the 
defense  of  laches  does  not  rest  entirely  upon 
lapse  of  time,  nor  require  any  specific  period 
of  delay,  as  does  the  statute  of  limitations. 
But,  in  order  to  constitute  "laches,"  there 
must  be  something  more  than  mere  delay  by 
the  plaintiff,  accompanied  by  an  expenditure 
of  money  or  effort  on  the  part  of  the  defend- 
ant. It  must  also  appear  that  it  will  be  in* 
equitable  to  enforce  the  claim.  Verdugo  Can- 
on Water  Co.  v.  Verdugo,  93  Pac.  1021,  1029, 
152  Cal.  655. 

"  'Laches,'  in  a  general  sense,  is  sueh 
negligence  in  bringing  an  action  or  other- 
wise asserting  one's  right  as  will  preclude 
him  from  obtaining  equitable  relief.  ♦  *  ♦ 
Mere  delay  does  not  constitute  laches,  un- 
less the  circumstances  were  such  as  to  make 
the  delay  blamable.  Whether  the  delay  has 
been  culpable  or  not  depends  upon  many  cir- 
cumstances, such  as  knowledge  of  the  facts, 
infancy  or  other  personal  disability,  mistake, 
undisturbed  possession,  and  the  consequenc- 
es of  the  delay  to  others.  ♦  ♦  ♦  The  prac- 
tical question  In  each  case  is  whether  there 
has  been  such  an  unreasonable  delay  in  as- 
serting a  known  right,  resulting  In  prejudice 
to  others,  as  would  make  it  inequitable  to 
grant  the  relief  prayed  for."  Lloyd  v.  Si- 
mons, 105  N.  W.  Rep.  902,  903,  97  Minn.  315 
(citing  and  adopting  1  Thomp.  Trials,  §  1437 ; 
16  Cyc.  pp.  152,  167;  5  Words  and  Phrases, 
p.  3969;  Sanborn  v.  Eads,  36  N.  W.  338,  38 
Minn.  211;  Hayes  v.  Carroll,  76  N.  W.  1017, 
74  Minn.  134 ;  Wall  v.  Meilke,  94  N.  W.  688. 
89  Minn.  232). 

A  delay  in  the  prosecution  of  a  suit  to 
foreclose  a  mortgage  does  not  prevent  the 
granting  of  proper  relief  where  either  party 
could  have  compelled  a  hearing,  but  both 
failed  to  act,  especially  since  delay  unaceom- 
panled  by  circumstances,  which  in  some  way 
show  inexcusable  negligence,  which  will  re* 
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suit  In  giving  the  party  in  fault  an  unfair 
advantage,  or  which  will  produce  Injustice 
in  some  way,  is  ordinarily,  when  standing 
alone,  insufficient  to  prevent  relief  on  the 
ground  of  laches.  Utah  Commercial  &  Sav- 
ings Bank  v.  Fox  (Utah)  120  Pac  840.  845. 

Knowledge  of  facts  or  rlglits  implied 

"Laches"  is  the  creature  of  circumstanc- 
es. It  is  inaction  when,  in  good  conscience, 
there  sliould  be  action.  Inactivity,  when  it 
is  not.  blamable,  is  not  laches.  No  one  can 
be  charged  with  negligence  in  the  assertion 
of  his  rights  unless  he  knew  them,  or  is 
blamable  for  not  knowing  them.  There  is 
no  such  thing  as  acquiescence  in  a  wrong, 
unless  there  is  notice  or  knowledge  of  that 
wrong.  Kessler  &  Co.  v.  Ensley  Co.,  129 
Fed.  397,  418. 

Where  a  petition  to  revoke  a  bankrupt's 
discharge  for  fraud  alleged  that  the  fraud 
was  not  known  to  petitiouers  until  after  the 
discharge,  and  they  had  no  opportunity  be- 
fore that  time  to  interpose  the  fraud  in  op- 
position to  the  discharge  as  alleged,  they 
were  not  chargeable  with  "laches."  In  re 
Griffin  Bros.,  154  Fed.  537,  539. 

Full  knowledge  of  all  the  facts  concurr- 
ing with  a  delay  for  unreasonable  length  of 
time  are  the  essential  elements  of  the  de- 
fense of  laches,  and  laches  does  not  begin  to 
run  until  knowledge  is  shown  to  exist.  Wills 
V.  Nehalem  Coal  Co.,  96  Pac.  528,  535,  52 
Or.  70. 

"Laches"  rests  in  a  large  degree  on  ac- 
quiescence, which  presupposes  notice  of  a 
status  opposed  to  the  title  or  equity  sought 
to  be  enforced.  Butt  v.  McAlpine,  52  South. 
420,  423,  167  Ala.  521. 

The  doctrine  of  "laches"  carries  with  it 
the  idea  of  acquiescence  on  the  part  of  him 
charged,  and  so  it  cannot  be  invoked  to  bar 
the  right  of  one  non  compos  mentis  to  set 
aside  a  fraudulent  conveyance  made  by  his 
guardian.  Bradley  v.  Singletary  (Ala.)  59 
South.  58. 

"Laches  is  not,  like  limitation,  a  mere 
matter  of  time,  but  rather  a  question  of  the 
inequity  of  granting  the  relief."  Laches  can- 
not be  successfully  Invoked  in  aid  of  a  pub- 
lisher of  an  infringing  article,  when  it  does 
not  appear  that  the  owner  of  the  copyrighted 
article  had  knowledge  of  the  infringement, 
or  that  he  had  notice  of  any  fact  sufficient 
to  put  him  on  inquiry.  Encycloptedia  Britan- 
nica  Co.  V.  American  Newspaper  Ass'n,  130 
Fed.  460,  467  (citing  Galliher  v.  Cadwell,  12 
Sup.  Ct  873,  145  U.  S.  368,  36  L.  Ed.  738; 
Old  Colony  Trust  Co.  v.  Dubuque  Light  & 
Traction  Co.,  89  Fed.  794). 

"Laches"  has  been  defined  to  be  such 
neglect  or  omission  to  assert  a  right  as, 
taken  in  conjunction  with  lapse  of  time  more 
or  less  great  and  other  circumstances  caus- 
ing prejudice  to  an  adverse  party,  operates 
as  a  bar  in  court  of  equity.    The  petitioner. 


having  no  notice  or  knowledge  of  the  pro- 
ceedings to  probate  a  will,  who  flies  a  peti- 
tion to  set  aside  the  probate  within  a  year 
of  the  date  of  the  i)rolmte,  is  not  guilty  of 
laches.  Wright  v.  Simpson,  65  N.  E.  628,  631. 
200  IlL  56. 

As  negleot  of  legal  duty 

Laches  is  such  neglect  to  assert  a  right 
as  taken  in  connection  with  lapse  of  time  and 
other  circumstances  causing  prejudice  to  an- 
other party  operates  as  a  bar  in  a  court  of 
equity,  and,  to  constttute  laches,  there  must 
be  a  legal  duty  to  do  some  act,  a  failure  to  do 
that  act,  and  attending  circumstances  which 
cause  prejudice  to  the  adverse  party.  Houck 
V.  Houck,  76  Atl.  581,  585,  112  Md.  122. 

"Laches"  consists  in  an  inexcusable  delay 
in  asserting  a  right.  It  involves  negligence, 
and  arises  from  a  failure  In  duty.  Without 
such  failure  there  can  be  no  laches.  Allis 
V.  Hall,  56  Atl.  637,  642,  76  Conn.  322. 

"  'Laches'  may  be  regarded  as  an  equita- 
ble statute  of  limitations,  and  is  applied  to 
equity  cases  in  analogy  to  legal  statutes  ap- 
plied to  cases  at  law.  And  generally  he 
would  not  be  barred  in  equity.  In  Babb  v. 
Sullivan,  21  S.  E.  277,  43  S.  C.  436,  441,  Judge 
Benet  gives  the  following  definition  of  laches : 
*Delay  is  not  the  sole  factor  that  constitutes 
laches.  If  It  were  so,  some  period  fixed  by 
statute  or  by  common  law  of  the  courts  would 
afford  a  safe  and  unvarying  rule.  Laches 
connotes,  not  only  undue  lapse  of  time,  but 
also  negligence  and  opportunity  to  have  acted 
sooner;  and  all  three  factors  must  be  sat- 
isfactorily shown  before  the  bar  In  equity  is 
complete.  Other  factors  of  lesser  Importance 
sometimes  demand  consideration,  such  as  the 
nature  of  the  property  Involved,  or  the  sub- 
ject-matter of  the  suit,  or  the  like.  As  a  defi- 
nition of  laches,  however,  it  is  sufficiently 
correct  to  say  that  It  Is  the  neglecting  or  omit- 
ting to  do  what  In  law  should  have  been 
done,  and  this  for  an  unreasonable  and  unex- 
plained length  of  time,  and  in  circumstances 
which  afforded  opportunity  for  diligence,'" 
Brock  v.  Klrkpatrick,  52  S.  E.  592,  596,  597, 
72  S.  G.  491  (citing  Wagner  v.  Sanders,  39 
S.  B.  950,  62  S.  C.  73,  89). 

Quoting  from  Demuth  v.  Old  Town  Bank, 
37  Atl.  266,  85  Md.  326,  60  Am.  St.  Rep.  322, 
"strictly  speaking,"  "and  using  the  term  a.s  it 
is  understood  in  law,  Caches*  is  such  neglect 
or  omission  to  assert  a  right  as,  taken  in  con- 
junction with  lapse  of  time  more  or  less  groat, 
and  other  circumstances  causing  prejudice 
to  an  adverse  party,  operates  as  a  bar  in  a 
court  of  equity."  I^rd  EUenborough  observ- 
ed in  Sebag  v.  Abitbol,  4  Maule  &  S.  462: 
"Laches  is  a  neglect  to  do  something  which 
by  law  a  man  is  obliged  to  do."  Obviously, 
then,  there  must  be  a  duty  to  do  some  act, 
a  failure  to  do  that  duty,  and  attendant  cir- 
cumstiinces  which  cause  prejudice  to  an  ad- 
^  verse  party,  before  the  doctrine  can  be  sue- 
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ceesfully  invoked.  Mere  lapse  of  time,  with- 
out more,  unless  of  sufficient  duration  to 
amount  to  and  constitute  the  bar  of  the  stat- 
ute of  limitations,  will,  not  be  sufficient  In 
a  suit  filed  April  22,  1901,  to  vacate  a  fraud- 
ulent conveyance  of  land  on  a  claim  of  in- 
debtedness of  the  vendor  dating  from  1«85, 
the  vendor  and  vendee  were  made  defend- 
ants. The  vendor  answered  on  the  day  suit 
was  filed,  admitting  the  indebtedness,  but 
denying  fraudulent  intent.  The  vendee  an- 
swered May  28,  1901,  denying  the  fraud,  and 
filed  with  his  answer  as  an  exhibit  the  affida- 
vit of  the  vendor  that  she  had  not  authorized 
any  person  to  file  an  answer  for  her,  and  that 
she  was  never  indebted  to  plaintiff.  Plain- 
tiff died  May  31,  1901.  The  vendor  died 
January  29, 1902,  and  the  vendee  died  May  1, 
1902,  having  on  January  3,  1902,  deeded  the 
property  to  another.  On  March  18,  1902,  a 
corporation  purchased  the  property,  and  on 
May  22,  1902,  discovered  the  suit,  filed  a  pe- 
tition setting  up  interest,  and  aslced  to  be 
made  a  party,  which  was  granted.  After 
various  other  steps  in  the  proceedings,  the 
Idaintiif's  administrator  filed  a  petition  on 
June  1,  1903,  to  revive  the  action,  and  have 
himself  made  plaintiff.  Held,  that  'laches" 
could  not  be  predicated  of  the  administrator's 
failure,  prior  to  the  death  of  the  vendor,  to 
take  notice  of  the  vendor's  affidavit.  Nor 
was  it  laches  for  the  administrator  to  fail 
to  take  notice  of  the  fraudulent  vendee's  sng- 
gestion  of  the  abatement  of  the  suit  by  the 
death  of  the  original  plaintiff.  The  admin- 
istrator's failure  on  February  14, 1902,  at  the 
time  of  procuring  an  order  admitting  him  as 
plaintiff,  to  mention  the  death  of  the  fraudu- 
lent vendor,  and  to  make  the  first  purchaser 
pendente  lite  a  party,  was  not  laches.  Lach- 
es could  not  be  imputed  because  of  the  ad- 
ministrator's delay  of  four  days  from  the 
time  letters  were  issued  to  him  on  the  estate 
of  the  original  plaintiff  and  the  filing  of  his 
petition  to  be  made  plaintiff  in  the  cause ;  it 
appearing  that  after  her  death  a  contest 
arose  as  to  the  appointment,  which  was  not 
adjusted  until  three  days  before  the  letters 
were  issued.  Nor  could  laches  be  imputed  on 
account  of  the  staleuess  of  the  claim  when 
suit  was  inaugurated ;  there  being  nothing  on 
the  face  of  the  bill  to  indicate  how  long  the 
indebtedness  had  been  overdue.  Sinclair  v. 
Auxiliary  Realty  Co.  of  Baltimore  City,  57 
AU.  664,  668,  99  Md.  223.  , 

As  a  presmnption 

« 

"It  has  always  been  a  principle  of  equi- 
ty to  discourage  stale  demands,  and  'laches' 
is  often  a  defense  wholly  lndei)endent  of  the 
statute  of  limitations.  •  •  •  Mere  delay 
is  not  always  laches,  and  laches  in  the  as- 
sertion of  a  right  is  not  always  sufficient  to 
defeat  it.  The  laches  must  be  such  as  to 
afford  a  reasonable  presumption  of  satisfac- 
tion or  abandonment  of  the  claim  or  such  as 
to  prevent  a  proper  defense  by  reason  of  the 


death  of  the  parties,  loss  of  evidence,  or 
otherwise.  ♦  ♦  ♦  Whether  the  lapse  of 
time  is  sufficient  to  bar  a  recovery  must 
of  necessity  depend  upon  the  particular  cir- 
cumstances of  each  case."  An  absentee's  de- 
lay of  15  years  in  suing  for  a  legacy  which 
had  been  i>aid  to  an  administrator  for  him 
was  not  such  "laches"  as  to  bar  his  right 
of  action,  where  the  executor,  whose  duty  it 
was  to  pay  the  legacy,  was  still  living,  and 
no  evidence  had  been  lost  or  destroyed,  and 
there  was  no  uncertainty  in  the  amount  due, 
nor  any  presumption  of  payment.  Selden  y. 
Kennedy,  52  S.  E.  635,  637, 104  Va.  826. 

LACK  OF  MUTUALITY 

See  Mutuality. 

LACK  OF  PROBABLE  CAUSE 

See  Malice. 

LACTARENE 

Casein  is  "lactarene,**  as  enumerated  in 
Tariff  Act  July  24,  1897,  c.  11,  §  2,  Free  Ust, 
par.  594,  30  Stat  199.  United  States  v. 
Brownell,  166  Fed.  1022,  92  C.  C.  A.  608. 

So-called  casein  industrielle,  which  is 
produced  by  drying  the  substance  left  after 
drawing  off  the  whey  from  skimmed  milk 
that  has  been  allowed  to  sour,  held  to  be 
"lactarene,"  under  Tariff  Act  July  24,  1897, 
c.  11,  I  2,  Free  List,  par.  594,  30  Stat.  199. 
B.  P.  Ducas  Co.  y.  United  States,  143  Fed. 
362. 

LADDER 

As  place  of  work,  jsee  Placa 

LADEN 


The  term  "laden  in  bulk,"  like  the  term 
"stored  in  bulk,"  means  having  a  cargo  loose 
in  the  hold  or  not  inclosed  in  boxes,  bales, 
or  casks.  Standard  Oil  Co.  v.  Common- 
wealth, 82  S.  W.  1020,  1022,  119  Ky.  75. 

LADING 

See  Bill  of  Lading. 

LAGER  BEER 

"Lager  beer"  is  an  unequivocal  term,  des- 
ignating a  light  German  beer,  so  called  be- 
cause it  is  stored  for  ripening  before  being 
used.  People  ex  rel.  Land  v.  O'Reilly,  114  N. 
Y.  Supp.  258,  261,  129  App.  Div.  522  (quot- 
ing and  adopting  definition  in  Cent  Diet). 

As  Intozloatins  liquor 

See  Intoxicating  Ldquon 

As  malt  liquor 

See  Malt  Liquor* 
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LAGGINGS 

"Laggings**  are  timbers  about  fiye  feet 
long  placed  on  the  tops  of  other  timbers  set 
about  three  feet  apart,  running  with  the  en- 
try of  a  mine ;  the  purpose  of  the  structure 
being  to  hold  up  the  roof  or  top  of  the  mine. 
Birmingham  Mining  &  Contracting  Go.  y. 
Skelton,  43  South.  110,  111,  149  Ala.  465. 

LAGNIAPPE 

"Lagnlappe"  is  defined  to  be  a  trifling 
present  given  to  customers  by  tradesmen;  a 
gratuity.  Wall  v.  Schwarz,  72  S.  E.  434,  435, 
9  Ga.  App.  845. 

LAID  OUT 

See  Duly  Laid  out  or  Erected* 

LAKE 

See  Thread  of  a  Lake. 
Navigable  lake,  see  Navigable. 

Depressions  locally  called  lakes  or  ponds 
which  go  dry  at  times,  and,  when  not  entirely 
dry  are  covered  with  stale .  stagnant  water, 
with  an  uphealthful  green  scum,  and  which 
are  largely  formed  from  the  backwater  of  a 
river  in  wet  weather,  are  not  **lakes"  within 
Burns*  Ann.  St.  1908,  9  6141,  which  provides 
that  a  drain  shall  not  be  located  so  close  to 
any  lake  covering  10  acres  of  ground  as  to 
lower  its  water  level,  etc.  Shields  t.  Pyles 
(Ind.)  99  N.  E.  742,  745. 

The  fact  that  there  is  a  current  from  a 
higher  to  a  lower  level  does  not  make  that 
a  river  which  would  otherwise  be  a  "lake/' 
nor  does  a  lake  lose  its  distinctive  character 


because  there  is  a  current  in  it  for  a  oertaln 
distance  tending  towards  a  river,  whlob 
forms  its  outlet.  Hastie  v.  Jenkins,  101  Pac 
495,  497,  63  Wash.  21. 

As  oolorlnK  matter 

Lakes  containing  lead  are  more  specifi- 
cally provided  for  as  "colors  ♦  *  •  con- 
taining lead,'*  under  Tariff  Act  July  24,  1897, 
c.  11,  §  1,  Schedule  A,  par.  54,  30  Stat.  154, 
than  as  "lakes  ♦  ♦  ♦  not  specially  pro- 
vided for,*'  under  paragraph  58,  30  Stat.  154. 
United  States  v.  G.  Seigle  Co.,  175  Fed.  885. 
886. 

LAMB 

As  sheep,  see  Sheep. 

LAMP 

As  cruel  and  unusual  weapon,  see  Cruel 
and  Unusual  Weapon. 

Where  a  witness,  in  speaking  of  an  elec- 
tric light,  spoke  of  it  as  the  "lamp,"  it  was 
held  that  the  Jury  were  not  bound  to  believe 
that  he  referred  to  the  glass  bulb  alone.  In 
contradistinction  to  the  whole  arrangement 
of  wires,  bulb,  and  socket,  which  together, 
according  to  common  speech,  coustltuted  the 
"lamp.'*  Saures  v.  Stevens  Mfg.  Co.,  82  N. 
E.  694,  096,  196  Mass.  543. 

I.AMP  HOI^B 

"Lamp  holes,"  in  a  resolution  for  the  con- 
struction of  a  sanitary  sewer,  refer  to  small 
openings  to  permit  lowering  of  a  lamp  for 
the  purpose  of  inspection.  They  are  common 
in  the  construction  of  sewers.  Comstock  v. 
City  of  Eagle  Orove^  111  N.  W.  61,  52,  133 
Iowa,  589. 
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